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Household income
Under $6,000..................................2.2%

gag, $6,000-514,999............................ 10.0%
W  $15,000-523,999..........................  25.2%

$24,000-535,999..........................  20.8%
$36,000-549,999..........................  18.9%
$50,000-574,999..........................  18.1%
$75,000 and u p ................................ 3.7%

Ethnic Background
Caucasian....................................... 74.78%
African-American........................ 21.88%
Hispanic.....................................2.47%
Asian/Oriental...................  0.49%

Education
High school graduate.....................45.12%
Some college....................................28.18%
College graduate............................. 18.05%
Graduate school '.......................2.22%
Less than high school....................... 6.18%

/



Rent-A-Center, Inc. 
5700 Tennyson Parkway 
Th ird  Floor 
Plano, T X  75024

March 11,1999

Representative Lisa Murkowski 
House of Representatives 
State Capitol, Room 426 
Juneau, Alaska 99801
Dear Representative Murkowski:
I want to thank you personally and on behalf of Rent-A-Center and the lease- 
purchase industry for sponsoring H.B. 128. Although the industry in Alaska is 
relatively small, Alaska consumers deserve the same rights and protections that 
are provided in most other states. H.B. 128 provides those protections and sets 
the ground rules for hew lease-purchase dealers must operate and how the 
transaction is treated under the law.
Beginning in 1984, forty-four states have enacted lease-purchase laws similar to 
H.B. 128. Those laws have very successfully regulated the industry, defined the 
transaction, and protected consumers. We believe it is the right time for Alaska 
to enact lease-purchase legislation and look forward to working with you. I have 
attached an information sheet that provides a description of the transaction, the 
industry and H.B. 128. If you need anything further, please contact me.
Again, thank you. I know that there are many other important issues to be 
addressed in Alaska and we appreciate your efforts on this issue. We believe it 
will be time well spent.
Sincerely,

Bradley W. Denison 
Senior VP & General Counsel
BWDiglj
Enclosure
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Alaska State Legislature
SE N A T E  L A B O R  & C O M M E R C E  C O M M IT T E E

Slate Capllol
Juneau, AK 99801-1 it

(907)465-3844

April 7, 2000
MEMORANDUM

To: Committee Memfesv

From: Senator Mackie, C ha iiv^^TS
Senate Labor and CormmerV^ommittee

Re: HB 130, Architects, Engineers, and Land Surveyors.

The Board of Architects, Engineers, etc have requested statutory language to 
correct an uncertainty that has developed regarding when plan or project review, 
inspection, or approval requires a licensed engineer, architect, etc. The Dept, of 
Public Safety has also requested a similar change for the fire marshal's office.
Finally, I have received some interest from municipal building inspectors.

I have drafted a committee CS (attached) for HB 130 that includes language to 
correct the problem. This is located in subsection (13) on page 9. The Division of 
Occupational Licensing and the Fire Marshal Office support this addition. My 
office has circulated the change with all other entitiesExpressing interest and found 
agreement.



P.O. Box 110806, Juneau, A K  99811-0806
Telephone: (907) 465-2534 • Fax: (907) 465-2974 •  Text Telephone: (907) 465-5437 
Email: License@dced.state.ak.us •  Website: www.dced.state.ak.us/occ/

March 31, 2000

The Honorable Jerry Mackie 
State Senate 
State Capitol 
Juneau, AK 99801

Dear Senator Mackie:

The Division of Occupational Licensing supports the proposed amendment to HB 130 exempting 
state and municipal building code plan review from architect and engineer licensing 
requirements.

I believe the amendment addresses the concerns of the Board of Registration of Architects, 
Engineers and Land Surveyors as well as municipal building officials. Without the amendment, 
state law may include plan review in the definitions of architecture and engineering, thereby 
requiring plan reviewers to be licensed architects and engineers. It is not feasible for 
municipalities to employ engineers and architects in all code review positions. The board and 
municipal representatives worked together to resolve the issue and proposed language similar to 
the amendment as the solution.

Thank you for your assistance.

"Promoting a healthy economy and strong communities"

mailto:License@dced.state.ak.us
http://www.dced.state.ak.us/occ/
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SENATE CS FO R  HOUSE BILL NO. 130(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

B Y  T H E  S E N A T E  L A B O R  A N D  C O M M E R C E  C O M M IT T E E  B Y  R E Q U E S T

O ffe re d :
R e fe rre d :

S p o n so r(s ): H O U S E  L A B O R  A N D  C O M M E R C E  C O M M IT T E E  B Y  R E Q U E S T

A BILL

FO R  AN ACT EN TITLED

"A n Act adding limited liability companies and limited liability partnerships to the

organizations th a t can be authorized to practice architecture, engineering, land

surveying, and  landscape architecture; relating to the review of draw ings and

specifications for compliance with building codes; and relating to state and

m unicipal contracts for architectural, engineering, land surveying, and landscape

arch itectu ral services."

BE IT  EN A CTED  BY T H E  LEG ISLA TU RE O F TH E STATE O F ALASKA:

* Section 1. AS 08.48.101(a) is amended to read:

(a) The board may adopt regulations to carry out the purpose of this chapter, 

including [, BUT NOT LIMITED TO]

(1) describing the contents of an examination;

(2) establishing the conduct of an examination;

(3) establishing a minimum score for passing an examination;
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(4) establishing bylaws governing its meetings and activities;

(5) publishing a code of ethics or professional conduct for those

persons regulated by this chapter, including corporations. lim ited liability companies

WORK DRAFT WORK DRAFT 1-LS0419U

a n d  lim ited liability partnersh ips under AS 08.48.241.

* Sec. 2. AS 08.48.111 is amended to read:

Sec. 08.48.111. Pow er to revoke, suspend, or reissue certificate. The board 

may suspend, refuse to renew, or revoke the certificate of or reprimand a registrant* 

[OR] corporation, lim ited liability company, o r  limited liability p a rtn e rsh ip  who is 

found guilty of (1) fraud or deceit in obtaining a certificate; (2) gross negligence, 

incompetence, or misconduct in the practice of architecture, engineering, land 

surveying, or landscape architecture; or (3) a violation of this chapter, a regulation 

adopted under this chapter, or the code of ethics or professional conduct as adopted 

by the board. The code of ethics or professional conduct shall be distributed in writing 

to every registrant and applicant for registration under this chapter. This publication 

and distribution o f the code of ethics or professional conduct constitutes due notice to 

all registrants. The board may revise and amend its code and, upon doing so, shall 

immediately notify each registrant in writing of the revisions or amendments. The 

board may, upon petition of the registrant* [OR] corporation, lim ited liability 

com pany, o r lim ited liability partnersh ip , reissue a certificate if a majority of the 

members of the board vote in favor of the reissuance.

* Sec. 3. AS 08.48.231(a) is amended to read:

(a) To remain valid, certificates shall be renewed in accordance with 

AS 08.01.100. Notice of renewal dates, given under AS 08.01.0 5 0 (a )(ll), shall be 

mailed to the registrant* [OR] corporation, lim ited liability com pany, o r  lim ited 

liab ility  p a rtn e rsh ip  at the registrant's* [OR] corporation's, lim ited liability 

com pany’s, or lim ited liability partnersh ip 's  last known address at least one month 

in advance of the date of the expiration of the certificate. If the certificate has been 

suspended or revoked, the board may take action independent o f this section.

* Sec. 4. AS 08.48.241 is amended to read:

Sec. 08.48.241. C orporations, lim ited liability com panies, an d  lim ited 

liab ility  p a rtn e rsh ip s , (a) This chapter does not prevent a corporation. lim ited

CSHB 130(L&C) -2-
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liability  com pany, o r lim ited liability partnersh ip  from offering architectural, 

engineering, land surveying, or landscape architectural services; however, the 

corporation, limited liability comnanv. o r limited liability partnersh ip  shall file with 

the. board

(1) an application for a certificate of authorization upon a form to be 

prescribed by the board and containing information required to enab'e the board to 

determine whether the corporation, limited liability com pany, o r  L .nited liability 

p a rtn e rsh ip  is qualified in accordance with the provisions of this chapter to offer to 

practice architecture, engineering, land surveying, or landscape architecture in this 

state;

(2) a certified copy of a resolution o f the board o f directors of the 

corporation, the m anaging m em bers or m anager o f the lim ited liability  com pany, 

o r  the general p a rtn e rs  o f a  limited liability p a rtn e rsh ip  designating persons 

holding certificates of registration under this chapter as responsible for the practice of 

architecture, engineering, land surveying, or landscape architecture by the corporation 

lim ited liability company, o r limited liability partnersh ip  in this state and providing 

that full authority to make all final architectural, engineering, land surveying, or 

landscape architectural decisions on behalf of the corporation, lim ited liability 

com pany, o r  lim ited liability partnersh ip  with respect to work performed by the 

corporation. lim ited liability company, o r lim ited liability p a rtn e rsh ip  in this state 

is granted by the board o f directors of the corporation , the m anaging  m em bers o r 

m anager o f the lim ited liability company, o r the general p a rtn e rs  o f the lim ited 

liability  p a rtn e rsh ip  to the persons designated in the resolution; however, the filing 

o f this resolution does not relieve the corporation, lim ited liability com >anv, o r 

lim ited liability p artnersh ip  of any responsibility or liability imposed upon it by law 

or by contract;

(3) a designation in writing setting out the name of one or more 

persons holding certificates of registration under this chapter who are in responsible 

charge o f each major branch of the architectural, engineering, land surveying, or 

landscape architectural activities in which the corporation, lim ited liability company, 

o r  lim ited liability p a rtn e rsh ip  specializes in this state; if a change is made in the

WORK DRAFT WORK DRAFT 1-LS0419U
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person in responsible charge of a major branch of the architectural, engineering, land 

surveying, or landscape architectural activities, the change shall be designated in 

writing and filed with the board within 30 days after the effective date of the change.

(b) Upon filing with the board the application for certificate o f authorization, 

certified copy of resolution, affidavit, and designation of persons specified in this 

section, the board shall, subject to (c) of this section, issue to the corporation, lim ited

WORK DRAFT WORK DRAFT 1-LS0419V1

liability  npanv . o r  lim ited  liability partnersh ip  a certificate of authorization to 

practice architecture, engineering, land surveying, or landscape architecture in this state 

upon a determination by the board that

(1) the bylaws of the corporation, the articles o f o rganization  o r

o p era ting  agreem ent o f the  limited liability company, o r  the partnersh ip

agreem en t o f the  lim ited  liability partnersh ip  contain provisions that all 

architectural, engineering, land surveying, or landscape architectural decisions 

pertaining to architectural, engineering, land surveying, or landscape architectural 

activities in this state will be made by the specified architect, engineer, land surveyor, 

or landscape architect in responsible charge, or other registered architects, engineers, 

land surveyors, or landscape architects under the direction or supervision of the 

architect, engineer, land surveyor, or landscape architect in responsible charge;

(2) the application for certificate of authorization states the type of 

architecture, engineering, land surveying, or landscape architecture practiced or to be 

practiced by the corporation, limited liability company, o r  lim ited liability 

p a r tn e rsh ip :

(3) the applicant corporation, lim ited liability com pany, o r  lim ited 

liability  p a rtn e rsh ip  has the ability to provide architectural, engineering, land 

surveying, or landscape architectural services;

(4) the application for certificate of authorization states the professional 

records of the designated person who is in responsible charge of each major branch of 

architectural, engineering, land surveying, or landscape architectural activities in which 

the corporation, lim ited liability company, o r lim ited liability pa rtn e rsh ip  

specializes;

(5) the application for certificate of authorization states the experience*

CSHB 130(L&C) -4-
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if  any, of the corporation, limited liability company, o r lim ited liability partnersh ip  

[, IF ANY,] in furnishing architectural, engineering, land surveying, or landscape 

architectural services during the preceding five-year period;

(6) the applicant corporation, limited liability com pany, o r  lim ited 

liability p artnersh ip  meets other requirements related to professional competence in 

the furnishing of architectural, engineering, land surveying, or landscape architectural 

services as may be adopted by the board in furtherance of the objectives and 

provisions o f this chapter.

(c) The board may, in the exercise of its discretion, refuse to issue, or may 

suspend or revoke a certificate of authorization to a corporation, lim ited  liability 

com pany, o r lim ited liability partnersh ip  if the board finds that any o f the 

co rp o ra tio n 's  officers, directors, o r  incorporators, any of [OR] the stockholders 

holding a majority o f the stock of the corporation, any of the lim ited liability 

com pany 's organizers, m anagers, o r m anaeing m em bers, o r  any  o f the lim ited 

liability  p a rtn e rsh ip 's  general partners has committed misconduct or malpractice, 

or has been found personally responsible for misconduct or malpractice under the 

provisions of this chapter.

(d) The certificate of authorization m ust [SHALL] specify the major branches 

of architecture, engineering, land surveying, or landscape architecture o f which the 

corporation. lim ited liability company, o r limited liability p a rtn e rsh ip  has 

designated a person in responsible charge as provided in this section. The certificate 

o f authorization shall be conspicuously displayed in the place o f business of the 

corporation, lim ited liability company, o r limited liability p a rtn e rsh ip , together with 

the names of persons designated as being in responsible charge of the professional 

activities.

(e) If a corporation, lim ited liability com pany, o r lim ited liability 

p a rtn e rsh ip  th a t is organized solely by either a group of architects, a group of 

engineers, a group of land surveyors, or a group of landscape architects, each holding 

a certificate of registration under this chapter, applies for a certificate of authorization, 

the board may, in its discretion, grant a certificate of authorization to the corporation* 

lim ited liability com pany, o r limited liability partnersh ip  based on a review of the

WORK DRAFT WORK DRAFT 1-LS0419M
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professional records of the incorporators of the corporation, organizers of the limited 

liability  company, o r  p a rtn e rs  who form ed the limited liability p a rtn e rsh ip  [,] in 

place o f the required qualifications set out in this section. If the ownership of the 

corporation is altered, the m em bership of the lim ited liability com pany is a ltered , 

o r  the p a rtn e rs  of the lim ited liability partnersh ip  change, the corporation, lim ited 

liability company, o r  lim ited liability partnersh ip  shall apply for a revised certificate 

o f authorization, based upon the professional records of the owners o f the 

corpora tion , the m em bers o f the limited liability company, o r the  p a rtn e rs  of the 

lim ited  liability p a r tn e rsh ip , if  exclusively architects, engineers, land surveyors, or 

landscape architects, or otherwise under the qualifications requ’ ad by (b)(1) - (4) of 

this section.

(f) A corporation. lim ited liability company, o r a  lim ited liability 

pa rtn e rsh ip  authorized to offer architectural, engineering, land surveying, or landscape 

architectural services under this chapter, together with its directors,, [AND] officers., 

m anag in g  m em bers, m anager, and  p a rtn e rs  for their own individual acts, is 

responsible to the same degree as the designated individual registered architect, 

engineer, land surveyor, or landscape architect, and shall conduct its business without 

misconduct or malpractice in the practice of architecture, engineering, land surveying, 

or landscape architecture as defined in this chapter.

(g) If the board, after a proper hearing, finds that a corporation, lim ited 

liab ility  com pany, o r  lim ited liability partnersh ip  holding a certificate of 

authorization has committed misconduct or malpractice, the board shall suspend or 

revoke the certificate o f authorization. The board shall also suspend or revoke the 

certificate of registration of any registered individual architect, engineer, land surveyor, 

or landscape architect who, after a proper hearing, is found by the board to have 

participated in committing the misconduct or malpractice.

(h) Drawings, specifications, designs, and reports, when issued in connection 

with work performed by a corporation, limited liability company, o r  lim ited liability 

p a rtn e rsh ip  under its certificate of authorization, shall be prepared by or under the 

responsible charge o f and shall be signed by and [SHALL BE] stamped with the 

official seal of a person holding a certificate of registration under this chapter.

130(L&C) -6-
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(i) [Repealed].

* Sec. 5. AS 08.48.241 is amended by adding a new subsection to read:

(j) In this section,

(1) "manager" has the meaning given in AS 10.50.990;

(2) "managing member" has the meaning given in AS 10.50.990.

* Sec. 6. AS 08.48.251 is amended to read:

Sec. 08.48.251. C ertain partnerships [PARTNERSHIPS]. Thic chapter does 

not prevent the practice of architecture, engineering, land surveying, or landscape 

architecture by a  partnership if all of the members of the partnership are architects, 

engineers, land c,irveyors, or landscape architects legally registered under this chapter. 

In  this section, "p a rtn e rsh ip "  does not include a limited liability partn e rsh ip .

* Sec. 7. AS 08.48.281(a) is amended to read:

(a) A person may not practice or offer to practice u,e profession of 

architecture, engineering, land surveying, or landscape architecture in the state, or use 

in connection with the person's name or otherwise assume or advertise a title or 

description tending to convey the impression that the person is an architect, an 

engineer, a land surveyor, or a landscape architect, unless the person has been 

registered under the provisions of this chapter or is a person to whom these provisions 

do not apply, or, in the case of a corporation, lim ited liability com pany, o r  lim ited 

liability p a rtn e rsh ip , unless it has been authorized under this chapter.

* Sec. 8. AS 08.48.331(a) is amended to read:

(a) This chapter does not apply to

(1) a contractor performing work designed by a professional architect, 

engineer, or landscape architect or the supervision of the construction of the work as 

a supervisor or superintendent for a contractor;

(2) workers in building trades crafts, earthwork, grounds keeping, or 

nursery operations, and superintendents, supervisors, or inspectors in the performance 

of their customary duties;

(3) an officer or employee of the United States government practicing 

architecture, engineering, land surveying, or landscape architecture as required by the 

person's official capacity;

L
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(4) an employee or a subordinate of a person registered under this 

chapter if  the work or service is done under the direct supervision o f a person 

registered under this chapter;

(5) associates, consultants, or specialists retained by a  registered 

individual, a partnership o f registered individuals, [OR] a corporation, a  lim ited 

liability  com pany, o r  a  lim ited liability partnersh ip  authorized to practice 

architecture, engineering, land surveying, or landscape architecture under this chapter, 

in the performance of professional services if responsible charge of the work remains 

with the individual, the partnership, or a designated representative o f the corporation* 

lim ited liability com pany, o r lim ited liability p a r tn e r sh ip :

(6) a person preparing drawings or specifications for

(A) a building for the person's own use and occupancy as a 

single family residence and related site work for that building;

(B) farm or ranch buildings and their grounds [,] unless the

public health, safety, or welfare is involved;

(C) a building that is intended to be used only as a residence

by not more than four families and that is not more than two stories high and 

the grounds of the building;

(D) a garage, workshop, or similar building that contains less 

than 2,000 square feet o f floor space to be used for a private noncommercial 

purpose and the grounds of the building;

(7) a specialty contractor licensed under AS 08.18 while engaged in the 

business of construction contracting or designing systems for work within the specialty 

to be performed or supervised by the specialty contractor, or a contractor preparing 

shop or field drawings for work that the specialty contractor has contracted to perform;

(8) a person furnishing drawings, specifications, instruments of service, 

or other data for alterations or repairs to a building or its grounds that do not change 

or affect the structural system or the safety of the building, or that do not affect the 

public health, safety, or welfare;

(9) a person who is employed by a postsecondary educational 

institution to teach engineering, architectural, or landscape architectural courses; in this

130(L&C) -8-
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1 paragraph, "postsecondary educational institution" has the meaning given in

2 AS 14.48.210;

3 (10) an officer or employee of an individual, firm, partnership,

4 association, utility, [OR] corporation, limited liability company, o r lim ited liability

5 p artnersh ip , who practices engineering involved in the operation of the employer's

6 business only, and further provided that neither the employee nor the employer offers

7 engineering services to the public; exclusions under this paragraph do not apply to

8 buildings or structures whose primary use is public occupancy;

9 (11) a person while involved in revegetation, restoration, reclamation,

10 rehabilitation, or erosion control for disturbed land;

11 (12) a person while maintaining or directing the placement o f plant

12 material!

13 (13) an  employee, officer, o r agent o f a regulatory  agency of the

14 state o r  a municipality when reviewing drawings and specifications fo r compliance

15 w ith  the building codes of the state o r a m unicipality if the d raw ings an d

16 specifications have been signed and  sealed bv a  professional a rch itec t or

17 professional engineer o r the p reparation  of the draw ings and  specifications is

18 exem pt u n d e r this section from  the requirem ents of this chap ter: in this

19 p a rag rap h , "building codes" includes codes r e l a t i ^  to building, m echanical,

20 plum bing, electrical, and  fire s tandards.

21 * Sec. 9. AS 08.48.341(4) is amended to read:

22 (4) "certificate of authorization" means a certificate issued by the board

23 authorizing a corporation, a limited liability company, o r a  lim ited liability

24 p a rtn e rsh ip  to provide professional services in architecture, engineering, land

25 surveying, or landscape architecture through individuals legally registered by the board;

26 * Sec. 10. . iS 08.48.341 is amended by adding new paragraphs to read:

27 (19) "limited liability company" means an organization organized under

28 I AS 10.50 or a foreign limited liability company; in this paragraph, "foreign limited

29 | liability company" has the meaning given in AS 10.50.990;

30 I (20) "limited liability partnership" means an organization registered

31 | under AS 32.05.415 or a foreign limited liability partnership; in this paragraph,

-9-
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1 "foreign limited liability partnership" has the meaning given in AS 32.05.990.

2 * Sec. 11. AS 36.90.100 is amended to read:

3 Sec. 36.90.100. C ontracts fo r arch itec tu ra l, engineering, [OR] land

4 surveying, o r  landscape arch itectural services. The state or a municipality may not

5 award a  contract for architectural, engineering, [OR] land surveying, o r  landscape

6 a rch itec tu ra l services to

7 (1) an individual who is not registered under AS 08.48 to perform the

8 architectural, engineering, [OR] land surveying, o r  landscape a rch itec tu ra l services

9 required by the contract;

10 (2) a partnership, excent as provided bv (3) of this section, that is not

11 qualified under AS 08.48.251 10 provide the architectural, engineering, [OR] land

12 surveying, o r  landscape a rch itec tu ra l services required by the contract; or

13 (3) a corporation, lim ited liability com pany, o r  lim ited liability

14 p a rtn e rsh ip  that is not authorized under AS 08.48.241 to offer the architectural,

15 engineering, [OR] land surveying, o r landscape architectural services required by the

16 contract.

WORK DRAFT WORK DRAFT 1-LS0419VI
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Representative Lisa Murkowski 
Representative Jerry Sanders 
Representative Tom  Brice 
Representative Sharon Cissna

State Capitol 
Juneau, AK 99S 0I-1182 
Telephone: (907)405-4954 
Fax: (907)405-2040

SPONSOR STATEMENT 
HOUSE BILL 130

An Act adding limited liability companies and limited liability partnerships to the 
organizations that can be authorized to practice architecture, engineering, land surveying, 
and landscape architecture; and relating to state and municipal contracts for architectural, 

engineering, land surveying, and landscape architectural services.

The State Board of Registration for Architects, Engineers and Land Surveyors 
(AELS) has the duty of licensing architects, engineers, land surveyors or landscape 
architects under the provisions of AS 08.48.011. In addition to individual licenses, the 
Board has requirements for certain business entities (corporations) to register with the 
AELS and these entities must receive a license to practice.

During the last several years, the Legislature has authorized limited liability 
companies and limited liability partnerships. The Department of Law has advised the 
Department o f  Commerce and Economic Development that these new entities are not covered under the AELS licensing laws.

Limited liability companies (LLCs) arc covered in AS 10.50. Alaska's law was 
adopted in 1994. The entity is a hybrid form of business structure that combines the tax 
advantages of a partnership and the liability safeguards of a corporation. Limited liability 
partnerships (LLPs) arc covered in AS 32.05 and were adopted in Alaska in 1996. LLPs 
arc  a type of general partnership and provide a flexible form of organization for small 
businesses.

HB 130 would allow the Board to register LLCs or LLPs in a similar manner as 
corporations with the designation of an Alaskan licensee as the responsible licensee in 
charge o f  such entity. Such registration would continue to provide consumer protection 
and licensee accountability for the people of Alaska using the services of these professionals.

Section 11 of the bill was added at the request of the Board. When the name and 
purview of  the AELS Board were changed, a corresponding change (adding "landscape 
architectural" in the list of services) was not made in AS 36.90.100. Section 11 would rectify 
this oversight and make the necessary corresponding changes concerning LLCs and LLPs.

We would appreciate your support of this legislation.

ED2-.01/12/00



ALASKA STATE LEGISLATURE
HOUSE LABOR AND C O M M E R C E  C O M M IT T E E

Representative Norman Rokeberg, Chairman 
Representative Andrew Halcro, Vice-Chairman 
Representative John Harris 
Representative Lisa Murkosvski 
Representative Jerry Sanders 
Representative Tom Brice 
Representative Sharon Cissna

State Capitol 
Juneau, AK 99801-1182 
Telephone: (907)465-4954 
Fax: (907)465-2040

SECTIONAL ANALYSIS 
HOUSE BILL 130

An Act adding limited liability companies and lim ited liability partnersh ip s to the 
organizations tha t can be authorized to practice a rch itec tu re , engineering, land 

surveying, and  landscape architecture; and relating to state  and m unicipal contracts 
for a rch itec tu ra l, engineering, land surveying, and  landscape a rch itec tu ra l services.

P repared  by Rep. N orm an Rokeberg

The following sections contain language adding lim ited liability com panies and 
limited liability partnersh ips to the cu rren t 08.48 sta tu tes:

Sections 1 ,2 ,3 ,4 ,7 ,  8, and 9

Section 5: Definitions added for "m anager" and  "m anaging  m em ber".

Section 6: Indicates th a t the term  "p artn e rsh ip "  does not include a limited
liability partnersh ip . Note: LLPs a re  covered elsewhere in the 
legislation. This section refers to trad itio n a l partnersh ips.

Section 10: Definitions added for "lim ited liability com pany" and  "lim ited
liability partnersh ip".

Section 11: A dds "landscape arch itectural" services to 36.90.100. A dds language
concerning LLCs and LLPs.

EDl:05/03/99
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D E P A R T M E N T  O F  C O M M E R C E  A N D  
E C O N O M IC  D E V E L O P M E N T

DIVISION OF OCCUPATIONAL LICENSING

/

/

P.O.BOX 110806 
JUNEAU, ALASKA 99811-0806 
PHONE: (907)465-2534 
FAX: (907) 465-2974
TDD: (907)465-5437
E-mail addrass:
License <ffrommorce.slalo.ak.us

TONY KNOWLES, GOVERNOR

M arch 1, 1999

HAH a 4 1999
The H onorable Norm an Rokeberg 
House of R epresentatives 
S tate Capitol, Room 24 
Juneau , AK 99801-1182

D ear R epresentative Rokeburg:

The architect, engineer, land surveyor, and  landscape arch itect s ta tu te s  cu rren tly  
recognize th e  following forms of business en tity  practic ing  arch itecture , engineering, 
land surveying, or landscape architecture:

S o le  P r o p r i e t o r s h i p

Business en tities  th a t are sole p roprietorsh ips a re  no t required  to be reg istered  w ith  
the  board. However, an individual practicing as a  sole proprietor m u st h o ld  the 
appropriate professional license.

P a r t n e r s h i p s

U nder AS 08.48.251, partnersh ip  en tities th a t  advertise  and  offer engineering, 
architecture, land  surveying, or landscape a rch itec tu re  are  not required  to be reg istered  
w ith  the board, however, all m em bers of th e  p a rtn e rsh ip  m ust be legally reg istered  to 
practice the  profession offered.

C o r p o r a t io n s

U nder AS 08.48.241, corporations are  requ ired  to be reg istered  w ith  th e  AELS board, 
and  m ust receive an  A uthorization to Practice. To be authorized, corporations m ust 
complete th e  application process w hich includes providing th e  nam e and  A laska license 
num ber of th e  person in “responsible charge” for each profession for w hich th e  
corporation offers services,

L im ite d  L i a b i l i t y  C o m p a n y ’s  a n d  L im i te d  L ia b i l i ty  P a r t n e r s h i p ’s

In  the m id 1990’s, Lim ited L iability Com panies (LLC) an d  Lim ited L iability 
P artn e rsh ip s (LLP) became recognized forms of business under AS 10.50 and  AS 32.05, 
respectively. Inquiries have been received by th e  board regard ing  th e  abilities of LLC’s 
and  LLP's to advertise and  offer arch itectu re , engineering, land surveying, or landscape 
arch itecture services. Recently, th e  D ep artm en t of Law has determ ined th a t  LLC 
entities a re  prohibited from practice u n d er th e  cu rren t au thorities of AS 08.48.
However, since there  is no ability  for a LLC to  obtain au thorization  from th e  board, 
enforcem ent o f th e  prohibition would be difficult. LLC’s would have a n  “im possibility 
defense” as  i t  is currently  im possible for th em  to become registered  w ith  th e  board.
While th e  question  of w hether L L F s m ay  advertise  and  offer services has  n o t been 
researched to th e  sam e degree as LLC’s, we believe they  also m ay be prohibited from 
advertising a n d  offering services.

08-H8LH primed on rocycled peptr



The H onorable N orm an Rokeberg -2- M arch 1, 1999

Legislation th a t  provides for registration  and issuance of an  au thorization  to practice as 
an  LLC or LLP w hen providing architecture, engineering, land surveying, or landscape 
architect services would address th e  issue. As LLC’s and L L F s a re  recognized forms of 
business in  th e  s ta te  of Alaska, there is no known benefit in prohibiting form ation of 
these types of en tities for th e  architect, engineer, land  surveyor, or landscape architect 
professionals.

The proposed legislation, as outlined in  your work draft, would allow th e  board to 
reg ister LLC’s in  a  sim ilar m aim er as corporations. An im portan t aspect for th is  

• reg istration  is th e  designation of an  A laska licensee in “responsible charge.” We believe 
adding LLP’s to your d raft legislation would cover the  concerns th a t  a rise  w ith  LLP’s 
offering services. Sim ilarly, L L F s could be requ ired  to designate a  licensee in 
responsible charge in  order to  receive an  au thorization  from the  board.

D uring th e  F ebruary  11-12, 1999, board m eeting, th e  board voiced support of adding 
LLC’s and  L L F s to the category of business en tities, which m ay be au thorized  by the 
boa^d. On th e  work draft, they also noted the need for an. am endm ent on page 8 under 
Sec. 36.90.100, to add Landscape A rchitecture to the  professions listed.

D irector

CAR/BG/go4958
030199a



Alaska Professional Design Council 
Box 10-3115, Anchorage, A laska 99510-3115 ^8?

A p r il 27 , 1999

The H onorable Nonmm Rokeberg 
H ouse o f  Representatives 
S late C apitol, Room  24 
Juneau, A laska 99801-1182

D ear R epresentative Rokeberg,

On b eh a lf  o f  the A laska Professional D esign Council, I would like to thank you for sponsoring MB 130.
Tliis b ill will protect the public's safety whilo allowing design professionals to  respond to  changing lim es.

T oday 's  business climate has offered opportunities for professional enterprises to evolve. Several o f  ou r 
m em bers have chosen Limited Liability Com pany or Limited L iability  P artuenh ip  (LLC/LLP) forms o f  
conducting  business and w e expect this to bo a trend that continues. U nfortunately, the current state statute 
does not recognize LLC/LLP as a form o f  business over w hich the A rchitect/Engineer/Land 
Surveyor/Landscape Architect Roard (A ELSLA ) has authority. T his void allow s these form s o f  businesses 
to opem re w ithout allowing the A liLSLA  UoarcJ oversight for protection o f  the public that state statute 
r« iu ircs . And to the contrary, businesses that operate w ithin the authority o f  the A liLSLA  Uoard arc not 
afforded the opportunity to take advantage o f  business forms that v irtually  all o ther professional entities arc 
allowed.

MB 130 w ould  protect the public safely and afford the opportunity fo r design professionals to choose from 
the full range o f  today 's  business practices. The bill w ould ensure tha t LLC/LLP forms o f  business w ould 
be recognized business entities by the A ELSLA  Board, the sam e as sole proprietorships, partnerships, and 
corporations. Also, l i l t  130 would allow  design professionals the flexib ility  to  choose a business form 
suited  to  th e ir  enterprise. This provides a  true w|n*win situation by ensuring that governm ent recognizes 
changing rimes and. at the sam e tim e, continues to protect the p ub lic 's  safely.

T hank you for sponsoring this im portant piece o f  legislation.

S incere ly ,

Wm. D w ayne A dam s, Jr., FASLA 
President, A laska Professional D esign Council
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A L A S K A  S T A T E  L E G I S L A T U R E

H o u s e  o f  R e p r e s e n t a t i v e s

C O M M IT T E E  A S S IG N M E N T S :

L A B O R  S C O M M E R C E  C O M M IT T E E , C H A IR M A N  
J U D IC IA R Y  C O M M IT T E E , M E M B E R  
L E G IS L A T IV E  C O U N C IL , M E M B E R
S P E C IA L  C O M M IT T E E  O N  U T IL IT Y  R E S T R U C T U R IN G .  M E M B E R  
S P E C IA L  C O M M IT T E E  O N  E C O N O M IC  D E V E L O P M E N T  8  

T O U R IS M , M E M B E R

e-mail: Represenlative_Norman_Rokeberg@legis.stale.ak.us

Representative Norman Rokeberg

IN T E R IM :
7 1 6  W E S T  4 T H  A V E N U E . S U IY E  6 4 0  
A N C H O R A G E , A K  0 9 5 0 1  
P H O N E :  ( 9 0 7 )  2 6 9  0 1 1 7  
F A X : ( 9 0 7 )  2 6 9 - 0 1 1 9

S E S S IO N :
A L A S K A  S TA T E  C A P IT O L  
J U N E A U , A K  9 9 8 0 1 - 1 1 8 2  
P H O N E :  ( 9 0 7 )  4 6 5 - 1 9 6 8  
FA X : ( 9 0 7 )  4 6 5 - 2 0 4 0

SECTIO N A L ANALYSIS 
CSHB 143 (L&C)

An Act re la tin g  to the executive officer employed for the Real E sta te  Commission, to 
the Real E sta te  Surety  F und , and  to employees paid from  money in the real estate

surety fund.

P repared  by Rep. N orm an R okeberg

Section 1:

Section 2:

Section 3:

Perm its the "Executive S ecretary" to use the  title "Executive 
A d m in is tra to r" . This codifies c u rren t practice.

Provides th a t the Real E sta te  Surety  Fund  ("F u n d " )  is 
composed o f paym ents m ade by licensees, filing fees, income 
earned  on investm ent of the F und , and  re im bursem ent funds 
(see Section 3 (c) below). E arn ings on the sure ty  fund balance 
accrue to the Fund. M andates th a t funds in the Fund  do not 
lapse. S tates th a t the Fund  m ay be used for claims against the 
fund, hearing  and legal expenses re lated  to F und  operations 
and claims, an d  real estate educational purposes.

(b) M andates th a t the D epartm en t of C om m erce & Economic 
D evelopm ent is to provide the Real E sta te  Com m ission 
("C om m ission") with a q u arte rly  s ta tem en t o f activities of and 
balances in the  Fund.

(c) S tates th a t if  money from  the Fund  is used to pay  for an 
item o r a service and there  is a charge fo r th a t item , th a t the 
money collected is to be deposited in the  F und . Defines "an 
item o r a service".

Section 4: Establishes the  tw o-year licensing cycle as the  tim e period to 
use when determ ining  the fee paid  by licensees to the Fund. 
The average balance of the Fund  over th a t tw o-year period 
shall be taken into account. The F und should be m aintained at 
no t less than  $250,000 n o r m ore than  $500,000.

Page 1
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Section 5:

Section 6:

Changes language in 08.83.472(a) to reflect th a t he? -mg and 
legal expenses related  to the  Fund  operations and claims may 
be charged to the Fund by the Commission.

(c) Provides th a t the Commission m ay con tract out, under the 
S tate  P rocurem ent Code, fo r the hearing  and  legal services 
w ith regard  to a claim o r claims against a real estate licensee.

(d) States th a t  if  an employee is paid entirely o r partially  out 
of the F u n d  th a t the employee m ay perform  adm inistrative 
duties fo r the Commission in addition to the duties 
associated w ith the Fund.

ED 2:04/13/99



A L A S K A  S T A T E  L E G I S L A T U R E

H o u s e  o f  R e p r e s e n t a t i v e s

e-mail: Represenlalive_Norman_Rokeberg@legis.slaie.ak.us

L A B O R  ^ C O M M E R C E  C O M M IT T E E . C H A IR M A N  
J U D IC IA R Y  C O M M IT T E E . M E M B E R  
L E G IS L A T IV E  C O U N C IL , M E M B E R
S P E C IA L  C O M M IT T E E  O N  U T IL IT Y  R E S T R U C T U R IN G ,  M E M B E R  
S P E C IA L  C O M M IT T E E  O N  E C O N O M IC  D E V E L O P M E N T  S

C O M M IT T E E  A S S IG N M E N T S :

T O U R IS M , M E M B E R A L A S K A  ST A T E  C A P IT O L  
J U N E A U , A K  9 9 8 0 1 - 1 1 8 2  
P H O N E : ( 9 0 7 )  4 6 5  -1 9 5 8  
P A X : ( 9 0 7 )  4 6 5 - 2 0 -1 0

S E S S IO N :

IN T E R IM :
7 1 6  W E S T  -4TH A V E N U E , S U IT E  6 4 0  
A N C H O R A G E . A K  9 9 5 0 1  
P H O N E : ( 9 0 7 )  2 8 9 - 0 1 1 7  
FA X : ( 9 0 7 )  2 6 9 - 0 1 1 9

R e p r e s e n ta t iv e  N o rm a n  R o k e b e rg
SPONSOR STATEMENT 

CSHB 143 (L&C)
An Act relating to the executive officer employed for the Real Estate Commission, to 

the real estate surety fund, and to employees paid from money in the real estate
surety fund.

CSHB 143 (L&C) specifically addresses the 5500,000.00 Real Estate Surety 
Fund ("Fund), its calculation and use and results from concerns expressed by a 
number o f real estate licensees.

The purpose of the bill is to make changes in the way the Fund is 
administered. In addition to the biennial licensing fee, a real estate license also pays 
a fee to the Fund in lieu of obtaining a corporate surety bond. This fee may not 
exceed S125 per biennium but is adjusted as the balance of the Fund varies before 
setting the fee. The primary purpose of the Fund is to provide payments of up to 
510,000 when a complaint against a real estate licensee is found to be justified. 
Expenditures from the Fund may also be made for real estate education purposes, 
staff to carry out those associated duties, and other associated costs.

CSHB 143 (L&C) addresses a number of concerns that the 2,000+ real estate 
licensees have regarding the Fund. The bill proposes to permit income on the Fund 
to be returned to the Fund. Money appropriated to the Fund would not lapse. The 
Fund may be appropriated for claims against the Fund, for hearing and legal 
expenses directly related to Fund operations and claims, and for real estate 
educational purposes. The additional language of CSHB 143 (L&C) makes it clear 
just what the Fund is to be used for and thus addresses licensee's concerns for 
accountability.

Additionally, the legislation provides that the Fund balance to be used for 
setting the surety fund fee will be an average balance during the two-year licensing 
cycle. This is important because currently, the fee is set based on the balance of the 
Fund at a certain time. Since the Fund balance fluctuates with the licensing cycle, a 
fee set on the Fund balance at a point in time would not reflect the true need of the 
Fund or a true fee for licensees. The Fund balance's floor and maximum levels will 
not change fro r current 5250,000 and 5500,000. An important addition in this 
legislation is t) a requirement that the Department of Commerce and Economic
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Development provide the Real Estate Commission (Commission) with a quarterly 
report on the Fund's income, expenses, and balance.

Another important item that concerns licensees is the return to the Fund of 
money expended for certain items. For example, the Fund currently spends some 
$4,000 to $6,000 every two years publishing and updating the Landlord/Tenant 
Handbook. The Commission charges $1 for each Handbook but this money, which 
came out of the Fund, does not return to the Fund but instead goes to the General 
Fund. This is also true of any receipts from education seminars and instructor 
development courses sponsored by the Commission. A provision of this legislation 
indicates that when the Fund pays for something that it is reimbursed for, those 
moneys are returned to the Fund.

Currently one employee is 100% paid from the Fund. This employee can 
only perform Fund-related duties and is prohibited from assisting the Commission 
and its Executive Secretary in administrative activities. The Commission staff is 
small (3 individuals) and is currently experiencing a great turnover (the Executive 
Secretary is retiring, the publications specialist (paid for from the Fund) position 
has been vacant for some time, and the licensing examiner has transferred to 
another position. With the change in this legislation, the staff position paid for from 
the Fund could assist in other duties of Commission staff.

It is important to note that even with the changes in this bill, the Legislature 
retains the ultimate reins on Fund expenditures because the Legislature will still 
have to authorize the overall budget of the Commission and the Fund.

I would appreciate your support of this measure.
ED 2:04/10/99
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S ponso r S ta tem en t

H B  1 4 6  - An Act relating to civil liability for com mercial recreational activities

One of A laska's major draws is outdoor adventure and recreation which carries some 
level of inherent risk for participants. M any businesses, the majority o f which are small, 
offer com m ercial recreational activities to the public such as river rafting, guided hiking, 
kayaking, snowboarding and sport fishing, to name a few. HB 146 has been introduced 
to establish the responsibilities o f commercial recreation businesses and the 
responsibilities o f persons who elect to participate in recreational activities. It addresses 
specific guidelines operators and participants must follow to minimize the possibility o f 
accidents. Comm ercial businesses are still responsible for meeting safety standards and 
providing trained and com petent personnel, as outlined in Section 05.50.040.

The legislation will decrease uncertainties regarding the legal responsibilities for injuries 
and encourage the continued viability o f responsible businesses that offer commercial 
recreational activities to the public. Existing legal uncertainties have resulted in high 
liability insurance costs which are prohibitive, especially for smaller businesses. This bill 
will help avoid unfair and unreasonable claims that make it increasingly difficult to 
provide recreational and outdoor activities that are synonymous with Alaska lifestyles 
and visitor expectations.



Section 1:

Section 2:

Section 3:

Section 4:

A l a s k a  S t a t e  L e g i s l a t u r e

House of Representatives 

HB 146 
SECTIONAL ANALYSIS

This establishes the  p u rp o se  o f the  bill, w h ich  is to  decrease  legal 
uncerta in ty  reg a rd in g  liability for in juries th a t re su lt from  
p artic ip a tio n  in  com m ercial recrea tional activities.

It is also the p u rp o se  of th is act to  encourage  the  co n tin u ed  
availability  o f businesses th a t offer com m ercial recrea tional 
activities to the  public.

This section  am en d s a ch ap te r to AS 05 w hich  sets fo rth  g u ide lines 
w hich  inc lude  acceptance of in h e ren t risks, co n trib u to ry  
negligence, responsib ilities of pa rtic ip an ts, responsib ilities of 
opera to rs  o f com m ercial recrea tional activities, in te rac tions w ith  
o ther law s an d  lastly, the defin itions for certa in  te rm s in  all o f the  
above.

This section defines the act as app licab le  to acts o r  om issions th a t 
occur after the  effective d a te  o f th is act.

This is the enab ling  p o rtio n  of the  bill.

A laska State Capitol, Room 108 • Juneau, A laska 99801 
(907) 465-3744 phone • (907) 465-2273 fax
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SENATE CS FOR CS FOR HOUSE B ILL NO. 146( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 
TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

O ffe red :
Referred:

Sponsors): REPRESENTATIVES KOTT , Dyson
A BILL

FOR AN ACT ENTITLED
"An Act relating to civil liability for commercial recreational activities; and
providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. It is the purpose of this Act to establish the responsibilities of
persons who operate commercial recreational activities and persons who participate in those

»recreational activities and to decrease uncertainty regarding the legal responsibility for injuries 
that result from participation in commercial recreational activities. It is also the purpose of 
this Act to encourage the continued availability of businesses that offer commercial 
recreational activities to the public.

* Sec. 2. AS 05 is amended by adding a new chapter to read:
Chapter 50. Civil Liability for Commercial 

Recreational Activities.
Sec. 05.50.010. Acceptance of inherent risks. Participation in a commercial 

recreational activity constitutes acceptance of the inherent risks of the commercial

-1- SCS CSHB 146( )
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recreational activity that are or should be apparent to an ordinarily prudent person.

Sec. 05.50.020. C o n tr ib u to ry  neg ligence, (a) A person w ho accepts an 

' ' in h e ren t risk o f a com m ercial recreational activity as described in AS 05.50.010 is 

contributorily  negligent to the extent that the inherent risk causes injury, death, or 

p roperty  damage.

(b) In an action seeking to recover dam ages for injury or death to a person or 

harm  to property resulting from  an inherent risk o f a com mercial recreational activity, 

com pensatory damages shall be reduced for contributory negligence as provided under 

A S 09.17.060.

Sec. 05.50.030. R esponsib ilities  o f  p a rtic ip a n ts . A participant in a 

com m ercial recreational activity has the responsibility  to

(1) learn about and expressly accept the risks o f the activities;

(2) act within the limits o f  the person’s abilities and as allowed by the 

p erson 's  health;

(3) heed all warnings regarding participation in the com m ercial 

recreational activity;

(4) m aintain control o f the participant’s person, a m inor under the 

con tro l o f  the participant, and any equipm ent, devices, or animals the participant is 

u sing  o r that are under the control o f the participant;

(5) refrain from  acting in a m anner that may cause o r contribute to 

in ju ry  o f  the participant or another person.

Sec. 05.50.040. R esponsib ilities  o f  o p e ra to rs  o f com m erc ia l re c re a tio n a l 

a c tiv itie s . A person w ho operates a business that offers a com m ercial recreational 

activ ity  shall

(1) explain to a participant

(A) the fundam ental inherent risks o f the com m ercial 

recreational activity; and

(B) the skills and equipm ent required to participate in the 

com m ercial recreational activity that are not apparent to an inexperienced 

participant;

(2) require that em ployees who are responsible for assisting participants

WORK D R A FT WORK DRAFT 1-LS0701\H
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in the actual perform ance o f  a com mercial recreational activity have training in basic 

first aid and cardiopulm onary resuscitation and explain to those employees how to use 

‘ ' em ergency  medical services available in the area;

(3) m aintain recreational equipm ent and facilities in good repair;

(4) provide trained and com petent personnel; and

(5) act in a reasonably safe and com petent manner.

Sec. 05.50.050. In te ra c tio n  w ith  o th e r  law s. This chapter does not affect the 

im m unity  o f an ow ner o f  unim proved land under AS 09.65.200 or of a ski area 

operato r under AS 05.45.

Sec. 05.50.060. E ffec t o f  v io lations. A  person who operates a business that 

offers a com m ercial recreational activity and who violates AS 05.50.040 is negligent 

and civ illy  liable to the extent the violation causes injury to a  person or dam age to 

p roperty .

Sec. 05.50.100. D efin itions. In this chapter,

(1) "comm ercial recreational activity" means a recreational activity for 

w hich the participants pay com pensation;

(2) "recreational activity" m eans an outdoor activity undertaken for the 

purpose o f  exercise, education, relaxation, p leasure, sport, or as a hobby.

* Sec. 3. This A ct applies to acts or omissions that occur on or after the effective date o f 

this Act.

* Sec. 4. T his A ct takes effect July 1, 1999.

WORK DRAFT WORK DRAFT 1-LS0701VH
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/ (907) 258-4040* FAX (907) 276-7185

a  A l a s k a  A c t i o n  T r u s t

FAX MEMORANDUM

Date: M*y 5,1999

To: Senator Mackie, Senator Kelly, Senator Donley, Senator Leman, Senator
Hoffinan

From: Jan Bouch, Executive Director

Re: HB 146

it o f pages: 4

To follow is an AAT position piper on HB 146, scheduled for hearing on Thursday, May 
6,1999 at 1:30 p.m. The position is to provide information to you regarding HB 146 and 
its impact. Thank you.



P.O. Box 102323 • Anchorage, Alaska 99510 Office: 540 “L" Street. Suite 208 ♦ Anchorage. AK 99501 
(907) 258-4040 • FAX (907) 276-7185

A l a s k a  A c t i o n  T r u s t

Position Payer on House Bill

Prepared by Russell L. Winner 
April 12.1999

This bill would limit the liability o f an operator o f  a commercial recreational 
activity if  one o f  its customers is injured or dies. The customer would be deemed 
contributorily negligent, and hie damages would be reduced, to the extent that the 
inherent risks o f that activity were or should have apparent to him.

The bill is unwarranted special interest legislation. It la poorly drafted and will 
raise more questions than it answers. The bill is unnecessary and should not be enacted 
into law. What follows is a section-by-section analysis o f  the bill.

Purpose. The stated purpose o f the bill is to establish responsibilities o f  operators 
and consumers o f commercial recreational activities, to decrease the uncertainty 
regarding legal responsibilities for injuries, and to encourage the continued availability of 
businesses in this Area. The existing tort law of Alaska, however, already governs 
liability in this area. Under existing law, an operator o f a commercial recreational 
activity is liable only for its percentage of fault in causing the injury or death. To the 
extent that injury or death was caused by the inherent risks o f the activity, and not by the 
fault o f the operator, the operator is not liable under existing law.

Further, the tort law o f Alaska was recently amended by enactment o f a 
comprehensive bill. It places caps on non-economic damages and punitive damages. It 
allows fault to be allocated to non-parties. It shortens the statute of limitation for suits for 
breach o f express or implied contract And it requires minors, or their representatives, to 
bring suit sooner than was required under prior law. There is no need for further 
restrictions on the liability o f  commercial recreational operators. In fact, such legislation 
would be subject to challenge as unconstitutional special interest litigation. Turner 
Construction Company. Inc. v. Scales. 752 P.2d 467 (Alaska 1988)

The proposed legislation is not necessary to encourage the continued availability 
o f businesses that offer commercial recreational activities to the public. We ere not 
aware that operators are being driven out o f business as a result o f  litigation over injuries 
or death. In fact, there is veay little litigation in this area. In the event o f  injury o r death, 
however, the most prudent protection for an operator is insurance. Such insurance has 
not become unavailable or significantly more expensive. Further, enactment o f this bill 
would have no effect on premium rates. Most insurance companies set their rates on a 
regional basis, not on a stat e-by-state basis. Finally, if  the legislature wishes to 
encourage commercial recreational businesses in Alaska, it seems counterproductive to

1



tall members of the public that they are contributorily negligent just by choosing to be a 
customer o f such a business.

Acceptance of inherent Halts. The bill states that participation in a commercial 
recreational activity constitutes acceptance of the inherent risks of the activity that are or 
should be apparent to an ordinarily prudent person. This, however, is unnecessary, as it 
would be the case under the existing t a t  law.

Contributory negligence. The bill states that customer’s participation in a 
commercial recreational activity will be deemed contributory negligent to the extent that 
his injuries or death were cased by the inherent risks o f  that activity. It is, however, in 
appropriate to say this constitutes contributory negligence on the part o f the customer. 
Instead, as is true under the existing tort law, the inherent risks o f the activity should be 
taken into account when allocating fault to nil persons, including the customer. Again, 
does Alaska really want to be known as the State where tourists ire  statutorily defined as 
being contributorily negligent merely by participating in commercial recreational activity 
in the State.

Responsibilities of participants. The bill sets out five responsibilities of 
consumers o f commercial recreational activities. Items 2 through 5 are unnecessary, as 
they would be considered anyway under the existing tort law in allocating fault. Item 1 is 
confusing: It requires the consumer to “learn about and expressly accept the risks o f  the 
activities.” From whom is she to leant about this? From the operator? What if  the 
operator doesn’t tell her? What other source is she supposed to consult? What if she 
doesn't team about these risks from another source? How is she to expressly accept these 
risks? In writing? What if  she does not? And what risks are we talking about, anyway? 
The inherent risk which should be apparent to an ordinarily prudent person, or other ncn- 
obvious risks?

Responsibilities o f operators o f commercial recreational activities. The bill 
also sets out certain responsibilities o f operators. One is to explain to participants the 
“fundamental inherent risks o f the commercial recreational activity.” Again, this is 
confusing, Does the operator also have to explain the non-obvious risks? Are these the 
same risks the customer is required to le&m about? What if  the operator does not explain 
the risks that give rise to an injury or death? Must these be explained in writing? If  not, 
how does the operator prove it explained these risks? What if  the customer disputes that 
the operator explained the risks? What if the customer has died? Does the fact or 
adequacy o f the operator’s explanation affect the contriUitory negligence o f the customer 
in participating in the activity?

This section also requires that the operator ensure the proper training o f  its 
employees, that its equipment and facilities are in good repair, and that it acts in a 
reasonably safe and competent manner. This is unnecessary as these factors would be 
taken into account in allocating fault under the existing tort law. Again, what is the effect 
under the proposed legislation if  the operator does not do these things? Does it affect the 
contributory fault o f the customer?



It it instructive to compare this bill with the Alaska statutes dealing with the 
liability o f  dd operators, AS 05.45. There, a ski operator is entitled to the statutory shield 
o f Liability only if  it complies with the specific, detailed, mandatory duties sot out in that 
statute. In contrast, an operator’s duties undar this propose* legislation are only 
generally worded and the bill is silent on the consequences o f the operator’s ftih in  to 
comply with those duties.

Definitions, The bill defines recreational activity as “an outdoor activity 
undertaken for the purpose o f exercise, education, relaxation, pleasure, or sport or as a 
hobby.” This definition is so bread and ambiguous as to invite litigation over its 
meaning.

What is not defined is “inherent risk o f a commercial recreational activity.”
When will it be defined? When the customer engages the operator? During litigation? 
Who defines it? What ifthe operator tries to define it too broadly, ttay in a  consent form 
signed by the customer? For example, the inherent risks o f white-water rafting should 
not include drowning in cold water i f  the proximate cause o f the death is the negligent 
maintenance or operation of the raft by the operator. Yet, if  the operator defines the 
inherent risk o f  white-water rafting to include simply “drowning in cold water, the victim 
o f a negligent operator may have no remedy.

For the above reasons, HB 146 should not become the law o f Alaska.

3
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Memorandum

TO; Senator Jerry M ackie, Chairman
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FROM: Representative Pete^Koj,

SUBJECT; Request for Hearing, HB 146

DATE: May 3, 1999

I request that HB 146, An Act relating to civil liability for com mercial recreational 
activities; and providing for an effective date, be heard as soon as posible. Enclosed with 
this request is the following:

•  Current version o f the bill
• Sponsor statement
•  Sectional Analysis
• Zero fiscal note from the Alaska Court System
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IN  THE LEGISLATURE OF THE STATE OF ALASKA

TW ENTY-FIRST LEGISLATURE - FIRST SESSION

BY  THE HOUSE JU D IC IA RY  COM M ITTEE

Offered: 4/20/99 
Referred r Rules

Sponsor(s): REPRESENTATIVES KOTT , Dyson

A BILL 

F O R  A N  A C T E N T IT L E D

1 "A n  A ct re la tin g  to civil liab ility  fo r com m ercial recrea tio n a l activities; and

2 prov id ing  fo r  an  effective d a te ."

3 BE IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A LA SK A :

4 * Section 1. PURPOSE. It is the purpose o f this A ct to establish the responsibilities o f

5 persons w ho operate com m ercial recreational activities and persons who participate in those

6 recreational activ ities and to decrease uncertainty regarding the legal responsibility for injuries

7 that result from  participation in com m ercial recreational activities. It is also the purpose of

8 this A ct to encourage the continued availability o f businesses that offer com mercial

9 recreational activ ities to the public.

10 * Sec. 2. A S 05 is am ended by adding a new chapter to read:

11 C h a p te r  50. C ivil L iab ility  fo r C om m ercia l

12 R ecrea tio n a l A ctivities.

13 Sec. 05.50.010. A ccep tance  o f in h e re n t risks. Participation in a com mercial

14 recreational activity constitutes acceptance of the inherent risks o f the commercial

CS FOR HOUSE BILL NO. 146(JUD)
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1 recreational activity that are o r should be apparent to an ordinarily prudent person.

2 Sec. 05.50.020. C o n tr ib u to ry  negligence, (a) A person w ho accepts an

3 inherent risk o f a com m ercial recreational activity as described in AS 05.50.010 is

4 contributorily negligent to the extent that the inherent risk causes injury, death, or

5 property damage.

6 (b) In an action seeking to recover dam ages for injury or death to a person or

7 harm to property resulting from  an inherent risk o f a com m ercial recreational activity,

8 com pensatory damages shall be reduced for contributory negligence as provided under

9 AS 09.17.060.

10 Sec. 05.50.030. R esponsib ilities o f p a r tic ip a n ts . A participant in a

11 com m ercial recreational activity has the responsibility to

12 (1) learn about and expressly accept the risks o f the activities;

13 (2) act w ithin the limits of the person’s abilities and as allow ed by the

14 person's health;

15 (3) heed all warnings regarding participation in the com mercial

16 recreational activity;

17 (4) maintain control o f the participant’s person, a m inor under the

18 control o’M fie^artic ipan t, and any equipment, devices, or anim als the participant is

19 using o r that are under the control o f the participant;

20 (5) refrain from  acting in a m anner that m ay cause or contribute to

21 injury o f  the participant or another person.

22 Sec. 05.50.040. R esponsib ilities o f o p e ra to rs  o f com m erc ia l rec rea tio n a l

23 activ ities. A  person who operates a business that offers a com m ercial recreational

24 activity shall

25 (1) explain to a participant

26 (A) the fundamental inherent risks o f the com m ercial

27 recreational activity; and

28 (B) the skills and equipm ent required to participate in the

29 com m ercial recreational activity that are not apparent to an inexperienced

30 participant;

31 (2) require that em ployees who are responsible for assisting participants

1-LS070AG
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1 in the actual perform ance o f a commercial recreational activity have training in basic

2 first aid and cardiopulm onary resuscitation and explain to those em ployees how to use

3 em ergency medical services available in the area;

4 (3) maintain recreational equipm ent and facilities in good repair;

5 (4) provide trained and com petent personnel; and

6 (5) act in a reasonably safe and com petent manner.

7 Sec. 05.50.050. In te ra c tio n  w ith  o th e r laws. This chapter does not affect the

8 im m unity o f an ow ner o f unim proved land under AS 09.65.200 or o f a ski area

9 operator under AS 05.45.

10 Sec. 05.50.060. E ffec t o f violations. A person who operates a business that

11 /  offers a com mercial recreational activity and who violates i f  requirem ent o f this chapter

12 /jn w n > . is negligent and civilly liable to the extent the violation causes injury to a person or

dam age to property.

14V v  Sec. 05.50.100. D efinitions. In this chapter,

15 (1) "commercial recreational activity" means a recreational activity for

16 which the participants pay compensation;

17 (2) "recreational activity" m eans an outdoor activity undertaken for the

18 purpose o f exercise, education, relaxation, pleasure, sport, or as a hobby.

19 * Sec. 3. This A ct applies to acts or omissions that occur on or after the effective date o f

20 this Act.

21 * Sec. 4. This A ct takes effect July 1, 1999.

I t
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One o f A laska's m ajor draws is outdoor adventure and recreation which carries som e 
level o f inherent risk for participants. M any businesses, the m ajority o f which are small, 
offer com m ercial recreational activities to the public such as river rafting, guided hiking, 
kayaking, snowboarding and sport fishing, to nam e a few. HB 146 has been introduced 
to establish the responsibilities o f com mercial recreation businesses and the 
responsibilities o f persons who elect to participate in recreational activities. It addresses 
specific guidelines operators and participants must follow to minim ize the possibility of 
accidents. Com m ercial businesses are still responsible for m eeting safety standards and 
providing trained and com petent personnel, as outlined in Section 05.50.040.

The legislation will decrease uncertainties regarding the legal responsibilities for injuries 
and encourage the continued viability o f responsible businesses that offer com m ercial 
recreational activities to the public. Existing legal uncertainties have resulted in high 
liability insurance costs which are prohibitive, especially for sm aller businesses. This bill 
will help avoid unfair and unreasonable claims that m ake it increasingly difficult to 
provide recreational and outdoor activities that are synonym ous with A laska lifestyles 
and visitor expectations.



S ection  1:

S ection  2:

S ec tion  3: 

S ec tion  4:

A l a s k a  S t a t e  L e g i s l a t u r e

House of Representatives 

HB 146 
SECTIONAL ANALYSIS

This establishes the purpose of the bill, which is to decrease legal 
uncertainty regarding liability for injuries that result from 
participation in commercial recreational activities.

It is also the purpose of this act to encourage the continued 
availability of businesses that offer commercial recreational 
activities to the public.

This section amends a chapter to AS 05 which sets forth guidelines 
which include acceptance of inherent risks, contributory 
negligence, responsibilities of participants, responsibilities of 
operators of commercial recreational activities, interactions with 
other laws and lastly, the definitions for certain terms in all of the 
above.

This section defines the act as applicable to acts or omissions that 
occur after the effective date of this act.

This is the enabling portion of the bill.

A laska State Capitol, Room 108 • Juneau, A laska 99801 
(907) 465-3744 phone • (907) 465-2273 fax
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arc hereby nonfled that any disclosure, copying, distributing, or ihe taking o f  action in reliance on the contents o f  tins 

information is sm elly prohibited. I f  you  have received this transmission in eiroi, please immediately notify us by 

telephone to arrange for rerurn o f  the documents

Mike

CONFIDENTIALITY NOTICE

If Ihere are any problems with Ibis transmission, 
please call Wanda at (907) 5R6-5912.
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CSHB146 [JUD]

The primary purpose o f this bill is to provide for an allocation of fault to a person who 

accepts an inherent risk of a commercial recreational activity to the extenr that inherent risk causes 

injury, death or property damage. In this regard, it is important that sections 05.50.020 and sections

05.50.060 be read together. In other words, any damages caused by an accepted inherent risk of a 

commercial recreational activity should be allocated to die participant, whereas any damages caused 

by the negligence of a commercial recreational operator should be allocated to that operator. To the 

extent that the negligence of a commercial recreational operator and an inherent risk accepted by a 

party both cause the injury', dead), or property damage, it is up the jury to allocate to the participant 

the extent o f his or her responsibility and to the commercial recreational operator the extent o f its 

responsibility.
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1 recommend removal of Section 05.50.060 because the effect of this Section is unclear and 

the inclusion of this Section will unnecessarily inject uncertainty into what this bill seeks to 

accomplish. One of the primary purposes of this bill is to provide for an allocation of fault to a 

person who accepts an inherent risk of a commercial recreational activity to the extent that inherent 

risk causes injury, death or property damage. It is unclear as to whether the allocation of inherent 

risk is to be applied at all under Section 05.50.060. In other words, it can be argued that under 

Section 05.50.060, if a commercial recreational operator is negligent, the accepted inherent risk is 

not to be considered at all in the allocation of fault. Because the meaning and application of Section

05.50.060 is unclear, 1 recommend it be removed.

I recommend Section 05.50.060 be removed for another reason, as I believe the provision 

is unnecessaiy. To the exiam die responsibilities of a commercial recreational operator are 

specifically described in Section 05.50.040, it is likely that those specific requirements set the 

standard of carc for purposes of civil liability. To the extent there is a violation of a specific standard 

of care set forth in Section 05.50.040, in all probability there would be civil liability for damages 

caused by that violation. The extent of that civil liability would be determined by allocating, among 

other things, the responsibility for the accepted inherent risk and any damage so caused to the 

participant and then allocating responsibility to the commercial recreational operator for the damage 

caused by violation of any specific standard of carc. This is the balance of responsibility that 1 

believe was intended by this legislation at the outset.

Therefore, because the effect of Section 05.50.060 is unclear and in any event is unnecessary,

I recommend removal of that Section.
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IN T E R IM :
7 1 6  W E S T  4 T H  A V E N U E , S U IT E  6 4 0  
A N C H O R A G E , A K  9 9 5 0 1  
P H O N E : ( 9 0 7 )  2 6 9  0 1 1 7  
FA X : (9 0 7 1  2 6 9  0 1 1 9

S E S S IO N :
A L A S K A  STA T E  C A P IT O L  
J U N E A U . A K  9 9 8 0 1 - 1 1 8 2  
P H O N E : ( 9 0 7 )  4 6 5 - 4 9 6 8  
FA X : ( 9 0 7 )  4 6 5 - 2 0 4 0

R e p r e s e n ta t iv e  N o rm a n  R o k e b e rg

SECTIO N A L ANALYSIS 
CSHB 158 (L&C)

AN ACT RELA TIN G  TO  TH E ANNUAL R EPO R T O F T H E D IR EC TO R  O F 
TH E D IV ISIO N  OF INSURANCE AND TO N O TIC E O F CANCELLA TIO N  OF

PERSO N AL INSURANCE

Prepared by Rep. Norman Rokeberg

Section 1: A dds to AS 21.06.100 concerning the D irector [of Insurance] annual
repo rt. Perm its gathering o f statistical inform ation regard ing  health 
insurance, including the num ber of individual and group policies sold 
in Alaska.

Section 2: A dds a new subsection (2) to AS 1.36.220(a) concerning notification of
cancellation of a personal insurance policy (e.g., autom obile, 
hom eowners) if  th a t notice is to an A laska 70 years or older. Perm its 
an A laskan 70 years o r older to give a w ritten request th a t m ailing 
also be made to a designated p arty  in addition to the insured.
R equires the insurance com pany to notify policyholders of this option.

C O M M IT T E E  A S S IG N M E N T S :

L A B O R  & C O M M E R C E  C O M M IT T E E , C H A IR M A N  
J U D IC IA R Y  C O M M IT T E E , M E M B E R  
L E G IS L A T IV E  C O U N C IL , M E M B E R
S P E C IA L  C O M M IT T E E  O N  U T IL IT Y  R E S T R U C T U R IN G . M E M B E R  
S P E C IA L  C O M M IT T E E  O N  E C O N O M IC  D E V E L O P M E N T S  

T O U R IS M , M E M B E R

e-mail: Representalivo_Norman_Rokeberg@legis.slale.ak,us

ED2:04/15/99
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N ote: A m ounts d o  n o t  fncfutfe inflation u n le s s  o th erw ise  n o te d  below .
O P E R A T IN G  E X P E N D IT U R E S F Y  2 0 0 0 F Y  2 0 0 1 F Y  2 0 0 2 F Y  2 0 0 3 F Y  2 0 0 4 F Y  2 0 0 5
P e r s o n a l  S e r v i c e s
T r a v e l
C o n t r a c t u a l
S u p p l i e s
E q u ip m e n t
L a n d  & S t r u c t u r e s
G r a n t s  & C la im s
M is c e l la n e o u s

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0
| C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN  R E V E N U E S  (  )

F U N D  S O U R C E ____________________________________________________________________ (T h o u s a n d s  o f  D o l la r s )
1 0 0 2  F e d e r a l  R e c e i p t s
1 0 0 3  G F  M a tc h
1 0 0 4  G F
1 0 0 5  G F / P r o g r a m  R e c e i p t s  
1 0 3 7  G F /M e n ta l H e a l t h  
O t h e r  (S p e c i f y  T y p e )

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f  a n y  c u r r e n t  y e a r  (FY 99) c o s t :  0 .0

P O S IT IO N S
F u ll - t im e
P a r t - t im e
T e m p o r a r y

A N A L Y S I S :  (Attach a  saperato page Knecossary)

This bill has no fiscal impact on this component.
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N U M B E R  ( IF  B E N E F IC IA R IE S .

For tfvc purports o f  th i s  report, n a tio n a l p r e v a le n c e  data i s  used to d e te r m in e  th e  
estimated number o f people with ADRD In Alaska. The data is based cm * study that is 
described in the article Estimated Prevalence o f A W h r im c r ’ s  Piccaffe in 'h e l h i i x r d  State;. 
Evans ci al (1990). This study is generally accepted as a reliable indicator for 
determining ADRD population estimates. Thin study determined that within the group o f 
people 65 years o f  ago and older, the proportion o f  individuals with ADKD rises sharply 
with increasing age. This data estimates that arson# those 65 to 74 years old, 4% are 
estimated to have ADRD; for those 73 to 84 yesm < >0, this prevalence rises to 16%; 
and among those 85 yeas o f  age and older to 48%. . rsc startling statistics axe 
compounded by the feci that the 85+ group is the fastest growing segment o f  the total 
population, both nationally and in .Alaska When th e tc ,  s ta t is t ic s  arc overlaid with the 
explosion o f the senior population in the nr~rt fifteen yean, particularly the 85+ group, 
the demand for services for the ADRD population will bo overwhelming.

The following chart lays out the projected growth of the ADRD population using 
Department o f  Labor senior population statistics and the national prevalence data 
estimates for ADRD. It u  significant Co note that these numbers are based on tow scries 
population projections. I f  the prevalence rates were applied to medium or high cedes 
projections, the estimated prevalence o f ADRD would be substantially higher.

2010
PROJECTED
SENIOR
POPULATION

ESTIMATED 
PREVALENCE 
OF ADRD ’

1,146

PROJECTED 
FOR ADRD 
p o p u l a t io n

ESTIMATED PREVALENCE OF ADRD 
AND PROJECTED GROWTH

HPK-ua-aa r iu  u  • ic.



ESTIMATED PREVALENCE OF ADRD IN 2000

AGE GROUP 2000 SENIOR 
POPULATION

2000 ESTIMATED 
PREVALENCE OF ADRD

65-74 21,438 836
75-84 11,401 1,870
85+ 2,404 1,143
Total 65-*- 35,243 3,849

Alaska Department of Labor, Administrative Services, Research and Analysis, 
Demographics Unit. Alaska Total Population Projections by Age, Race, and Sex. July 
2000-Zcro Series.

Evans, D. ct. al., Estimated Prevalence o f Alzheimer’s Disease in the United States, The 
Milbank Quarterly. 68, 2, 1990, 27.7, 274

P o s t - i t *  F a x  N o to  7 S 7 1 OHM l-l .  P f paSos** 1
To J / 1 A / 6 T f,om A J U  C a ^ J l k b f n
a m . c°■ / ^ C o *
p h o n e if Ph ono it _ rjO j  £
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P D S R m r VALIO LICENSED DRIVERS AS Or PAGE: 6
OATC: 0 1 /2 7 /9 ? JANUARY 2 7 ,  1999 1 9 : 6 6 : 0 1 . 6
CLASS AGE FCI1ALE MALE UNKNOWN TOTAL

D
Hi
15 1 1
16 1 ,709 1 ,965 3 ,6 5 6
17 2 ,6 9 6 3 ,073 5 ,7 6 9
10 3 ,3 6 0 3 ,711 7 ,071
19 3 .6 06 6 ,0 3  5 7 ,6 3 9

" 2 0 37772 6 ,1 6 5 ~ T . 9 5 T "
21 3 .8 3 6 6 ,1 6 9 7 ,9 8 3
22 3 .6 9 8 3 ,963 7 ,6 6 1
23 3 ,9 3 6 3 .895 7 ,8 3 1
20 6 ,1 2 9 6 ,3 03 a , i* 3"2
25 -  29 2 2 ,6 6 9 21 ,6 5 1 6 6 ,3 2 0
30 -  3I| 2 3 ,7 7 8 2 1 ,2 6 2 6 5 ,0 6 0
35 -  39 2 7 ,9 5 3 26 ,  155 5 2 ,1 0 0
60 -  66 2 6 ,0 0 0 2 3 , 6 / 8 5 1 ,6 7 0
45 - 2 3 ,5 7 9 2 1 .7 7 8 65 ,3 5 7
50 -  56 17 ,0 9 6 17 ,250 36 ,3 5 6
55 -  59 11 ,355 12 ,105 23 ,560
60 -  66 l . i  11 0 .6 5 2 15 ,263
65 -  69 5 ,1 2 6 6 ,0 7 5 11, 199
70 -  76 3 ,6 6 5 6 ,5 3 9 D , 106-3
75 *  . 3 ,851 6 ,6 6 8 0 , 5 1 9 J

SUD TOTALS: 2 0 5 ,0 0 0 198 ,306 6 0 3 ,3 0 6
D/N1

16
15 ,
16 1 19 20
17 3 62 65
10 59 59
19 0 06 96
20 9 125 136
21 9 130 139
22 B -  - l79-- 187
23 13 199 212
26 36 226 260
25 - 29 163 1 ,8 19 1. [IB?

" J b  -  36 263 2 ,6 3 9 2 ,7 0 2
35 -  39 696 3 ,287 3 ,701
60 -  66 611 3 ,5 2 7 6 ,  1381,5 -  69 I l f ,9 3, 155 3 ,6 26

"50 -  56 297 2 ,606 2 ,3 0 1
55 -  59 165 1 ,120 1 ,273
60 -  66 69 550 619
65 -  69 2 j 2 76 299
70 76 26 166 192
75 + 16 1 10 126

Sllf) TOTALS: 2 ,6 5 9 19 .5 2 6 22 . 105

•



A L A S K A  S T A T E  L E G I S L A T U R E

H o u s e  o f  R e p r e s e n t a t i v e s

0-mail: Ropresentalive_Norman_RokebGrg@legis.slalo.ak.us

LABOR 8C0MMERCE COMMITTEE. CHAIRMAN 
JUDICIARY COMMITTEE. MEMBER 
LEGISLATIVE COUNCIL, MEMBER
SPECIAL COMMITTEE ON UTILITY RESTRUCTURING. MEMBER 
SPECIAL COMMITTEE ON ECONOMIC DEVELOPMENT 8

COMMITTEE ASSIGNMENTS:

TOURISM, MEMBER ALASKA STATE CAPITOL 
JUNEAU, AK 99801-1182 
PHONE: (907) 465-4968 
FAX: (907) 465-2040

SESSION:

INTERIM:
716 WEST 4TH AVENUE. SUITE 640 
ANCHORAGE, AK 99501 
PHONE: (907) 269 0117 
FAX: (907) 269 0119

Representative Norman Rokeberg
r  SPONSOR STATEM ENT

CSHB 158 (L&C)
N O TIC E O F INSURANCE CANCELLATION T O  ELD ERLY

CSIIB 158 (L& C) would accomplish two things: 1) perm it the Division of Insurance 
to gather m ore in-depth statistical inform ation regarding health insurance policies and  2) 
would perm it a person 70 o r older to request th a t notices be m ailed not only to the insured 
bu t to a designated party .

One section o f the bill deals with notices of cancellation on personal insurance 
policies. An 83-year old constituent thought he was insured and had  paid his prem ium . He 
was in an accident, w ent to file a claim and was told th a t he d id n 't have coverage. H e is out 
580,000. Tiiis constituent was carrying for an invalid spouse, dealing w ith finding a new 
live-in caregiver, and  does not rem em ber receiving any prem ium  notices from  his 
insurance com pany.

This legislation would leave the cu rren t system in place fo r A laskans under age 70.
If  an A laskan is 70 o r  over, the legislation offers a chance to have notices mailed not only to 
the insured bu t to a person designated by the insured. The insurance com pany would 
notify the policyholders of this option and upon w ritten request would then m ail all notices 
to two people: the insured  and the designated party . This extra  step will provide older 
A laskans with a tru s ted  ex tra  p a ir  of eyes looking a t the notice. T he legislation covers 
"personal insurance" which is property  casualty (auto and hom eowners) bu t does not 
include annuity  contracts, life insurance, and health insurance o r title insurance.

A nother section of the legislation addresses a question th a t m any in the Legislature 
have been struggling w ith for years: How m any Alaskans a re  covered by individual and 
group health insurance policies? This bill perm its the Division to ga ther such inform ation 
in connection with the  p reparation  of the D irector's annual repo rt. As the L egislature 
deals w ith m any health  insurance related issues, it is im portan t to know how m any 
A laskans will be im pacted by our decisions. W e are particu la rly  concerned abou t the 
im pact on non-ERISA  plans which are covered by legislative m andates and ERISA plans 
which are  exem pt from  legislative m andates. There a re  m any guestiinates floating around 
but nothing concrete. This provision should not put an undue burden  on the health 
insurance industry  as each com pany should already know how m any individual or group 
health policies they w rite  in A laska and how m any people a re  covered by those policies.

Your support of this legislation would be appreciated. ED2:04/15/99

mailto:Ropresentalive_Norman_RokebGrg@legis.slalo.ak.us
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STATE OF ALASKA ' - (H) Publish Date: 4 / 2 8 / 9 9
1999 LEGISLATIVE SESSION
Revision Date/Time (Note if correction) ___________________Dept Affected Commerce & Econ Dev.
TitJo An Act relating to mobile homo dealers. BRU Occupational_Licensing_________________
__________________________________   Component Occupational Licensing_________________
Sponsor Rep. Cowdery by Request__________ _________________ _____________________________________
Requester House Labor and Commerce Component Serial No. 2360

. , . No: 1

Expenditures/Revenues___________________________________ (Thousands of Dollars)
Note: Amounts do not Include Inflation unless otherwise noted below.
OPERATING EXPENDITURES FY2000 FY200t FY 2002 FY 2003 FY2004 FY 2005
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
j C A P I T A L  E X P E N D I T U R E S  |  I  I  |  I I  |

j c H A N G E  I N  R E V E N U E S  (  )  |  0 . 0 1 0 . 0  I  0 . 0 1  ■ 0 . 0 1 0 . 0  1 0 . 0  I

F U N D  S O U R C E _______________________________________________________ (Thousands of Dollars)____________________________
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Typo)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 9 )  c o s h  0 . 0

POSmONS
Full-time
Part-time
Temporaiy
ANALYSIS: (Attach a aoparato paga K necessary)
New funds are not required to Implement this bRI.

P r e p a r e d b y JenniferStrickler,AdmWstrqtj&’ M anagei^ f ^  Phone 465-2144
Division Occupational U c o n s l n g D a te/Time 4/16/9910:26 AM
Approved by Commissioner •^ '^De^orahB^ Sedwick Date < - // /£ ,/? 9
Agency Commerce & Economic Development /  N  S \
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For further distribution Information, cUtma Qovemtfa Leflltlatlve Offls#
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R e p r e s e n t a t iv e  J o h n  J . C o w d e r y

Sponsor Statement for House Bill 167(L&C)

H ouse Bill 167 (L&C) repeals the statutes requiring mobile hom e dealers to be licensed 
and bonded in the State o f  Alaska. H ouse Bill 167 as originally drafted simply rem oved 
used dealers from the licensure and bonding requirem ents under exisdng law. Since used 
m obile hom es are sold as-is where-is with no warranty expressed or implied, it seemed 
pruden t to allow used dealer to operate unim peded by bonding requirements.

In  tesdm ony before the H ouse Labor and Comm erce Com m ittee, it became clear that 
rem oving used dealers would leave so few licensees in the program  that it would be 
inefficient to adm inister and would no  longer serve a meaningful public purpose. 
Furtherm ore, tesdm ony was heard that the exisdng bonding and licensing fees (in excess 
o f  $2000) are a significant burden on small businesses and have an and-com peddve 
effect on the marketplace. U pon discovering that no claims have ever been made against 
a licensee and hearing no request for protecdon from any consum er groups o r members 
o f  the public, the Labor and Com m erce Com m ittee decided to simply repeal the exisdng 
licensure scheme and relieve private business o f  costs o f  bonding and licensing fees.

I support the acdon o f  the Labor and Comm erce Com m ittee and believe that this is one 
area where we can remove governm ent interference from  the private sector with no 
significant ill-effects.

( 9 0 7 )  4 6 5 - 3 8 7 9  •  ( 9 0 7 )  4 6 5 - 2 0 6 9  F ax  •  S ta te  C a p i to l,  S u ite  2 0 4 ,  J u n eau , A la s k a  9 9 8 0 1  
T o ll F re e  (888) 2 6 9 - 3 8 7 9  •  ( 9 0 7 )  2 6 9 - 0 2 2 2  •  ( 9 0 7 )  2 6 9 - 0 2 2 3  •  7 1 6  W . 4 th  A v e n u e , A n c h o ra g e , A la s k a  9 9 5 0 1



te n s e  Typo Name

0 M BELARDI, RUDY E.
INLAND PASSAGE MANUFACTURED HOME SALES

8 M BELARDI, LOIS A.
INLAND PASSAGB MANUFACTURED HOME SALBS

5 M CAREY HOMES, INC. 
CARBY H0MBS, INC.

10 H C0HBN. KATHRYN A. 
KODZOFF ACRES, LLC.

1 10 M COHEN, CHARLES W. 
KOEZOPF ACRBS, LLC.

I 1 N FALLIS, THOMAS R.
THUNDBR MOUNTAIN MOBILE PARK £ SALBS

\ 7 V. IMEX, LTD.
DYNAMIC PROPBRTIBS

\ 12 H MALDEC ENTERPRISES, INC. 
MAYFLOWER HOME SALES

A 11 11 MULDOON PROPERTY, LLC 
KULDOON PROPERTY, LLC

A 9 M NORTHERN LIGHTS, LLC 
SCUTHWOOD HOMES

A 4 H PENLAND HOMES, INC. 
PBWLAHD HOMES, INC.

A 3 H RUSSBLL, LESTER LEROY 
NORTHWEST MANUFACTURED HOMES

vA 2 H TRIAD SALES CD.. INC. 
TRIAD SALES COMPANY, INC.

Kfi 6 M WRIGHT SERVICBS, INC.
SOUTHEAST ALASKA MANUFACTURED HOMES

A ddress
Print Date: 03/19/99 Page: 1

City State Zip

PO BOX 339 

PO OOX 339 

3317 NT. VIEW DRIVE 

BOX 020570 

BOX 020670

8479 THUNDER MOUNTAIN ROAD

3111 'C ‘ STREET

5203 STAEDEM ORIVE

C/O 705 MULDOOM ROAD

3000 TOWN CENTER SUITE # 510

1827 2 5TH AVEUUB

P O BOX 9024

P O BOX 90779

5451 SKAUNE DRIVE

GUSTAVUS

GUSTAVUS

ANCHORAGE

JUWSAU

JUWEAU

JUNEAU

ANCHORAGE

ANCHORAGE

ANCHORAGE

SOUTHPIELiD

ANCHORAGE

KODIAK

ANCHORAGE

JUNEAU

Total Licenses:

A K  99826 

A K  99826 

A K  99501 

A X  99802 

AK  99802 

AK  99eO L 

AK  99503 

AK  9 9 5 0 4 -1 6 2 8  

A K  99504 

N I  48075 

A K  99501 

A K  99615 

A K  99509 

A K  9 9 8 0 1 -9 5 3 9
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STA TE O F ALA SK A
2000 L E G IS L A T IV E  SESSIO N

(H) Publish Date:
■ i /2 h /n n

Com m unity & Eco n . D ev .
Title V iatica l Settlements B R U Banking, Securities , and Corporations

Component Banking, Securities , and Corporations

Sponsor H ouse Labor & Commerce
Requester House Labor & Commerce Component Seria l No. 1233

E x p e n d i t u r e s / R e v e n u e s (Thousands of Dollars)
Note: Am ounts do not Include Inflation unless otherwise noted below.
O P E R A T IN G  E X P E N D IT U R E S F Y  2001 F Y  2002 F Y  2003 F Y  2004 F Y  2005 F Y  2008
Personal Serv ices
Travel •

Contractual
Supplies
Equipment
Land & Structures
G rants & C la im s
M iscellaneous

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

| C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (

FUND S O U R C E (Thousands of Dollars)
1002 Federal Receipts
1003 G F  Match
1004 G F
1005 G F/Program  Receipts 
1037 GF/M ental Health 
Other (Specify Type)

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f a n y  c u rre n t y e a r  (FY 99 ) c o s t: 

PO S IT IO N S
Full-time
Part-time
Tem porary

A N A L Y S IS : (Attach a separata page If necessary)

Viatical settlem ents involve the purchase by an investor of an Insurance policy covering the life of an  individual diagnosed w ith a 
terminal illness. The  purchase is usually for a fraction of the face  value of the policy, thus the term inally ill person rece ives m oney 
now to cover expenses and other considerations while the investor receives the right to the face am ount o f the policy on the 
viator's death. A  life settlem ent is functionally the sam e, only the insured Is not burdened with a term inal illness, thus th ese  
investm ents are  contemplated for a considerably longer time period. S a le s  of these investm ents have been tainted with 
considerable fraud In the past and the public requires protections that only the state can implement. T h e  division contem plates 
regulations and required disclosures, together with mandatory rescission  periods, will adequately protect the average investor. 
S ince the added regulation will likely keep most bad actors out of the state, and the division currently handles these  as  investm ent 
contracts, the additional supervision is not expected to impose any additional significant fiscal impact.
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ALASKA STATE LEGISLATURE
HOUSE LABOR AND COMMERCE COMMITTEE

R ep re s e n ta tiv e  N o rm a n  R o k e b e rg , C h a irm a n  
R ep re sen ta tiv e  A n d rew  H a lc ro , V ic e -C h a irm a n  
R e p re s e n ta tiv e  J oh n  H a r r is  
R e p re s e n ta tiv e  L is a  M u rk o w s k i 
R e p re s e n ta tiv e  J e r r y  S a n d e rs  
R e p re s e n ta tiv e  T o m  B r ic e  
R e p re s e n ta tiv e  S h a ro n  C is s n a

S ta te  C a p ito l 
Ju n eau , A K 9 9 S 0 I - 1 182  
T e le p h o n e : ( 9 0 7 )  4 6 5 - 4 9 5 4  
F a x : ( 9 0 7 ) 4 6 5 - 2 0 4 0

SPO N SO R STATEM ENT 
C O M M ITT EE SUBSTITUTE FOR HOUSE BILL 190 (JUD) 

An Act relating  to viatical settlem ent contracts

Viatical settlem ent contracts, essentially, arc agreem ents by investors to purchase at 
a discount a life insurance policy. The viatical industry  has grown rapid ly  in the 
last decade and was originally lim ited to policyholders th a t had term inal o r life- 
threatening  illnesses. The industry  has now expanded to include those who are not 
ill bu t ju s t w ant to sell the ir life insurance policy. Purchase o f these policies provides 
an investm ent alternative for investors. Much o f the early  grow th of the industry  
was fueled by the AIDS health crisis. As medical advances prolonged the life 
expectancies o f viators (or insured  individuals), policies did not “ m atu re” as 
expected, and re tu rns w ere som etim es less than expected o r were even negative. 
Sales abuses began to surface. It appears tha t investors often had little idea of the 
risks along with the potential rew ards of these investm ents. Good public policy 
requires th a t we take a proactive position to protect A laska investors from sales 
abuses th a t have appeared  elsew here in the country'.

This bill adds viatical settlem ents as items covered under state law by the Division of 
Insurance before a con tract o f sale is signed and  to Division of Banking, Securities, 
and  C orporations (DBSC) a t  the  tim e a viatical settlem ent prov ider begins to 
m arke t this investm ent to o thers. C urren tly  these settlem ents are  not specifically 
m entioned in law bu t are  considered to be a security fo r the purpose o f A laska's 
DBSC. The industry , however, has no way o f knowing this unless they ask the 
D epartm ent. This means th a t unregistered securities sales m ay unintentionally  take 
place in A laska. This legislation m akes the status of these items explicit, and 
provides for an exemption m echanism  th a t is relatively easy for the industry  to 
meet, while also increasing the protection of A laska investors from  sales abuses th a t 
have appeared  in o ther pa rts  o f the country.

The financial press in recent m onths has published articles describing m arketing 
abuses in the sale of viatical settlem ent contracts to investors. The abuses often 
center on inadequate risk disclosure. Investors are  lead to believe the investm ent is 
a “ sure th ing .” Then they discover these investm ents, under certain  circum stances,
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m ay be illiqu id  an d  m ay even re su lt in losses. O ne in v esto r’s s to ry  described  how  he 
invested  his IR A  in a v iatical se ttlem en t con tract. W hen the v ia to r d id  no t die, the 
c o n tra c t becam e illiquid . Since the investo r was reach in g  the  age o f 70 an d  one-half, 
the  IR S  re q u ire d  him  to m ake m an d a to ry  d istribu tions from  th e  IR A  o r  su ffe r a 
la rg e  p en a lty . B ut, he could no t m ake the d istribu tions d ue  to th e  illiqu id  
investm en t.

In  th e  face o f  these  abuses, reg u la to ry  agencies across th e  co u n try  have begun to 
tak e  ac tio n . In  F e b ru a ry  1999, th e  S ta te  o f C alifo rn ia  issued an  o rd e r  ag a in st th ree  
v ia tica l se ttlem en t p rov id ers  fo r v iatical sales w ithou t reg is tra tio n  u n d e r  the  
C a lifo rn ia  secu rities  act. In A pril 1999, the S tate  o f O k lahom a took a n  en fo rcem en t 
action  ag a in s t tw o via tical se ttlem en t providers fo r selling v ia tica l se ttlem en t 
c o n tra c ts  w ith o u t reg is tra tio n  an d  w ithou t m aking  p ro p e r  risk  d isclosures to 
investo rs. F inally , in 1998, the  SE C  fo r the first tim e achieved full in junctive  and  
m o n e ta ry  re lie f  in a  v iatical se ttlem en t case when a com pany  ag reed  to pay  $950,000 
to settle  charges th a t v iatical se ttlem en t con tracts w ere sold to investo rs w ithou t 
p ro p e r  d isclosures.

T he  d u a l n a tu re  (having  tw o divisions involved) o f this bill is no t un ique . O th e r 
s ta tes  have  a s im ila r  reg u la to ry  schem e w here the " in su ra n c e "  aspect is regu la ted  
u n d e r  in su ra n c e  a n d  the  " investm en t/securities"  aspect is regu la ted  by  a securities 
reg u la to ry  office. A dditionally , both  In su ran ce  and  DBSC also reg u la te  o th e r  
occupations. F o r exam ple, a financial p la n n er could be regu la ted  by bo th  as to sales 
o f  in su ran ce  an d  sales o f securities.

In 1998, o v er S1.5 m illion o f v ia tica l con tracts  w ere sold in A laska.

T h is  fas t g row ing  a re a  o f investm en t needs to be overseen so th a t A laskan  
consum ers  can have the  full benefit o f disclosure, recision rig h ts , an d  a  reg u la to ry  
body  to com plain  to w hen th ings do no t go as p lanned . T he  D BSC has been w ork ing  
w ith  in d u s try  rep resen ta tiv es  an d  o thers  on developing d ra f t  regu la tions.

T his leg islation  also offers the  v ia to r  p ro tec tion  by m an d a tin g  th a t  th e  nam e o f the 
v ia to r  o r  in su red  m ay  no t be disclosed unless the v ia to r  p erm its , in w riting , the  
d isc lo su re  o f  such  in fo rm ation . A dditionally , the bill req u ires  th a t  th e  in v esto r be 
p ro v id ed  w ith  " in fo rm atio n  th a t is sufficient to m ake an  in fo rm ed  investm en t 
dec ision". T h a t  in fo rm ation  includes the  issuer's m ost recen t au d ited  incom e and  
expense s ta te m e n t a n d  balance  sheet, s ta tem en t o f risks, a n d  d isc losu re  o f any  
s ig n ifican t negative fac to r th a t m ay affect the outcom e o f  th e  investm ent.

We urge your support of this legislation.

ED3:02/10/00
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HOUSE LABOR AND COMMERCE COMMITTEE
R ep re sen ta tiv e  N o rm an  R o k e b e rg , C h a irm an  
R ep re sen ta tive  A n d rew  H a lc ro , V ic e -C h a irm a n  
R ep re sen ta tiv e  J oh n  H a rris  
R ep re s e n ta tiv e  L is a  M u rk ow s k i 
R ep re sen ta tiv e  J e r ry  S an d e rs  
R ep re sen ta tiv e  T o m  B ric e  
R ep re s e n ta tiv e  S h a ro n  C is sn a

A L A S K A  S T A T E  L E G I S L A T U R E

A D D ITIO N S T O  SE C T IO N A L  A N A LY SIS PR E PA R E D  BY 
T E R R Y  B A N N ISTER, L E G A L  S E R V IC E S , LAA 

BY R EP. N O RM A N  R O K E B E R G

R em ains sam e as in B an n iste r 1/26/2000 memo

R em ains sam e as in B ann ister 1/26/2000 w ith the  add ition  o f 
req u irem en t th a t v ia to r 's  nam e no t be disclosed unless th e  
v ia to r agrees, in w riting , to such disclosure.

New. Provides th a t certa in  p ro ced u res  m ust take  place before 
a viatical settlem en t in te res t is sold. F o r exam ple, th e  issuer 
m ust p rov ide  " in fo rm atio n  th a t  is sufficien t to m ake an 
inform ed investm en t decision ." Such in fo rm ation  m ay include 
the issuer's  m ost recen t au d ited  incom e an d  expense s ta tem en t 
and  balance sheet, a s ta tem en t o f  risks, and  d isclosure o f  any  
significant negative fac to r th a t m ay im pact the  outcom e o f the  
investm ent. T h is section also indicates th a t the  issuer o f  a 
v iatical se ttlem en t in te res t m ay no t disclose the  v ia to r 's  nam e 
unless th e  v ia to r has w aived, in w riting , this p roh ib ition .

See old Section 3 com m ents in B an n is te r 1/26/200 memo.

See old Section 4 com m ents in B an n is te r 1/26/2000 m em o.

See o ld  S ection  5 co m m en ts  in  B a n n is te r  1/26/2000 m em o

Section 1: 

Section 2:

Section 3:

Section 4: 

Section 5: 

Section 6:

S ta le  C a p ito l 
Ju n eau , A K 9 9 S 0 1 - 1 1S2 
T e le p h o n e : ( 9 0 7 ) 4 6 5 - 4 9 5 4  
F a x : ( 9 0 7 ) 4 6 5 - 2 0 4 0

Section 7: Im m ediate  effective date .
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M E M QR.A  NJUf.M January 26, 2000

SUBJECT: Sectional Sum m ary o f  CSHB 190(L&C) (W ork Order No. 2l> 
LS0576VM)

TO:

FR O M :

Representative Nonman Rokeberg 
Attn: Janet

26
‘T h e r eercsa Bannister 
Legislative Counsel

You have requested a sectional sum m ary o f  the above-described bill. As a preliminary 
m atter, note that a sectional sum m ary o f  a bill should not be considered an authoritative 
interpretation o f  the bill and the bill itself is the best statem ent o f  its contents.

Serfinn 1. Prohibits a person from violating AS 2 1.89 .110 or the regulations adopted under 
that statute.

■Serfinn 2. Sec. 21.S9.110(a) requires the Director o f  the Division o f  Insurance to regulate 
the transaction o f  viatical settlem ent contracts. Further describes the authority o f  the 
director. States that the authority  o f  the com m issioner o f  com m unity and economic 
development extends to the regulation o f  viatical settlem ent investments as provided under 
AS 45.55.905(c).

Sec. 21 .S9.110(b) requires a viatical settlem ent provider, representative, or broker to apply 
for a  license, subm it required inform ation, and pay required fees. Prohibits a  person from 
acting as or representing to be a viatical settlement provider, representative, or broker relative 
to a  subject resident, located, or to be perform ed in  this state unless the person is licensed.

Sec. 21 .89 .110(c) requires viatical settlem ent providers, representatives, and brokers to file 
contract forms, disclosure statem ents, and advertising m aterials with the director, and that 
the docum ents be approved by the director.

Sec. 2 1 .89 .110(d) allow s the director to exam ine a licensed viatical settlem ent provider, 
representative, or broker, or an applicant for these occupations. Requires the examined 
person to pay  the cost o f  the exam ination.

Sec. 21 .S9.110(e) authorizes the director tr dopt regulations to implement this section, and 
identifies certain standards for w hich regulations m ay be adopted.
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Sec. 21.89.110(0 states that a violation o f  this section, or o f  a regulation adopted under this 
section, is an unfair rradc practice and subject to penalty under AS 21.36.

Sec. 2 1.8 9 .110(g) defines certain terms for the section.

S rrfm n  3. Authorizes the adm inistrator (the com m issioner o f  commerce and community 
development) to regulate transactions between a viatical settlement provider (or an agent o f  
a provider) and a subsequent investor. States that the authority o f  the Director o f  the 
D ivision o f  Insurance extends to the regulation o f  viatical settlem ent contracts under 
A S21.89.110.

S e r t i n n  4 .  Expands the definition o f  "security" in the Alaska Securities Act to include 
viatical settlem ent interests.

S < r f i n n  A Defines "viatical settlement interest" and "viator" for the Alaska Securities Act. 

Sertinn  6. Gives the Act an immediate effective date.

I f  I m ay be o f  further assistance, please advise.

R epresentative N orm an Rokeberg
January  26, 2000
Page 2
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A L A S K A  D IV IS IO N  O F  B A N K IN G , S E C U R IT IE S ,  AN D  C O R P O R A T IO N S  

P O L IC Y  S T A T E M E N T  ON V IA T IC A L  S E T T L E M E N T  C O N T R A C T S

There have been some inquiries and questions from investors and the 

industry generally regarding viatical settlement contracts and their treatment under 

the Alaska Securities Act (AS 45.55). Briefly, a viatical settlement involves the 

purchase by an investor of an insurance policy covering the life of an individual, 

usually but not always, having been diagnosed with a terminal illness. The purchase 

is usually for a fraction of the face value of the policy, thus the insured person 

receives money now to cover expenses and other considerations while the investor 

receives the right to the face amount of the policy on the viator's death. The social 

value of this arrangement is not at issue: as an investment vehicle, it is. We are 

aware of instances in which viatical settlements have been advertised to the public as 

100% secure with rates of "guaranteed return" as high as 40% and more. These 

investments have not been registered with the Alaska securities division as required, 

and those selling them have not been registered as broker-dealers, agents, 

investment advisers, or their representatives.

The securities division has the statutory mandate to safeguard the 

investing public by enforcing the Alaska Securities Act. This statute governs the
V

issuance, sale, and other transactions involving securities and requires that securities 

and those who sell them register with the securities division. Our mission is to warn 

Alaskan investors of any security that might run afoul of our Act's prohibition against 

engaging in "an act, practice, or course of business that operates or would operate 

as a fraud or deceit upon a person." Toward that end, following careful consideration 

of the applicable provisions of the Act, the regulations adopted under the Act, and

Provided Co Rep. Norman Rokeberg by the Division of Banking, Securities & Corporations 
January 26, 2000 
RE: CHSB 190 (LSC)



relevant legal authority, the division has concluded, for the reasons laid out in this 
statement, that viatical settlements are investment contracts and subject to the 

provisions of the Act.
V IA T IC A L  S E T T L E M E N T S  A R E  IN V E S T M E N T  C O N T R A C T S

The viatical settlement is governed by a written agreement between a 

company facilitating the transaction, an investor, and the person covered by an 

insurance contract. The insured or the owner of the policy agrees to sell the 

ownership interest in the insurance policy and the right to name a beneficiary and 

receive the face amount of the policy on the insured's death. The premise behind 

viatical settlements is 1) to give those faced with a terminal illness the monetary 

means to live and to pay medical expenses when, in all likelihood, the person is at a 

stage when continued employment may not be possible; 2) to give those who no 

longer need life insurance for whatever reason a means of cashing in on the policy. 

The policy is sold at a discount based on life expectancy of the insured, current 

interest rates, the premium terms due, and profit requirements of the investor and the 

viatical settlement company. Typically, the viatical company is nameo irrevocable 

owner of the policy and may or may not take on the obligation to make any necessary 

premium payments. Alternatively, the viatical company may simply match an insured 

with an investor who then takes over as direct owner and beneficiary, though this 

scenario is not usual. The point to remember is that the investor always ends up 

making the premium payments. The premiums can be collected up front and paid 

out over the life of the insured: they can be deducted from the investor's share of the 

profits; or some mix of the two.
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The usual situation calls for the viatical company to own the policy and 

intervene in the activities surrounding the transaction, thus giving the insured some 

measure of privacy. Upon the death of the insured, the company would be notified 

and would collect the proceeds of insurance and pass them on to the investor, first 

deducting administrativo costs and expenses, including premiums paid, if any, and a 

commission to the viatical company.
The question of whether or not this arrangement is characterized as a 

security is answered by referring to long-standing principles of statutory interpret­

ation. The statutory definition of "security" is found at AS 45.55.990(12). A very 

comprehensive Alaska definition is virtually identical to that used in most states and 

the federal Securities Act of 1933. and it includes the term "investment contract." The 

United States Supreme Court first undertook to define an investment contract in the 

seminal case of Securities & Exch. Comm'n v. C.M. Joiner Leasing Corp., 320 U.S. 

344 (1943). Building on the Joiner decision, the Supreme Court, in Securities &
Exch. Comm'n v. W. J. Howey Co., 328 U.S. 293, 299, 66 S.Ct. 1100, 1103 (1946), 

the Court laid out a simple, tripartite test for determining the presence of an 

investment contract:
a contract, transaction or scheme whereby a person invests his 
money in a common enterprise and is led to expect profits solely 
from the efforts of the promoter or a third party[.]

This definition has been articulated many times since as controlling, in Alaska, e.g., in

Hentznerv. State. 613 P.2d 821. 823 (Alaska 1980), and in federal court in Securities
& Exch. Comm'n v. Life Partners. Inc.. 898 F.Supp. 14, 19 (D.D.C. 1995). The

United States Supreme Court said



This test, in shorthand form, embodies the essential attributes 
that run through all of the Court's decisions defining a security.
The touchstone is the presence of an investment in a common 
venture premised on a reasonable expectation of profits to be 
derived from the entrepreneurial or managerial efforts of others.
By profits, the Court has meant either capital appreciation 
resulting from the development of the original investment. . .  or a 
participation in earnings resulting from the use of investors' funds 
. . . .  In such cases the investor is "attracted solely by the 
prospect of a return" on his investment.

United Housing Found.. Inc. v. Forman. 421 U.S. 837, 852, 95 S.Ct. 2051, 2060

(1975) (emphasis added) (citations omitted) (quoted in Hentzner, supra at 824).

T H E  D IV IS IO N ’S  IN T E R P R E T A T IO N  IS  

N O T W IT H S T A N D IN G  L IF E  P A R T N E R S

The division is mindful of the decision in Life Partners, in which the D.C.

Circuit held that the viatical settlement contract at issue in the case was not an

investment contract. Securities & Exch. Comm'n v. Life Partners, Inc., 87 F.3d 536,

543 (D.C. Cir. 1996). While the SEC won at the district court level, the Court of

Appeals found that not every element of the Howey test was met. The appeals court

concluded that the investors' return depended not on the efforts of the viatical

company, but rather from the length of time the insurance remained alive, saying

In this case it is the length of the insured’s life that is the 
overwhelming importance to the value of the viatical 
settlementsf.]

87 F.3d at 548. The decision in that case is almost universally viewed by state 

securities administrators as flawed. The court seems to have been influenced by its 

perception of the social utility of the viatical settlement and the court’s sympathetic 

view of terminal AIDS patients, who make up the vast majority of viators. Alaska 

does not agree with the D.C. Circuit in either outcome or rationale. We believe every 

part of the Howey test is met and that social utility alone should not be the motive
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driving a court's decision. Furthermore, we believe there is little support for drawing 

the bright-line distinction between "pre-investment" and "post-investment" 

managerial efforts which the Life Partners court attempted to draw.

H0W EY7EST MUST BE APPLIED FLEXIBLY

The Hentzner court indicated that the Howey test should not be applied 

rigidly or inflexibly, but that substance must take primacy over form. In other words, 
when one considers applying the elements of the investment contract decisions to a 

viatical settlement, they cannot be applied mechanically, but must be applied with 

common sense. The Ninth Circuit found that the securities acts of the various states, 

and federal legislation as well, were meant to be broadly interpreted. The protections 

afforded by these laws were aimed at curbing the abuses that had crept into the field 

prior to the Great Depression and those curbs could best be effected by liberal 

interpretations of the term “securities." Securities & Exch. Comm'n v. Glenn W. 
Turner Enter. Inc.. 474 F.2d 476. 481 (9th Cir. 1973).

INVESTMENT OF MONEY

•There is little dispute that money is invested, there1- atisfying element 

one of the Howey definition for the viatical settlement situation. ' Even Life Partners 

did not dispute that money was being invested. "The parties . . .  do not contest that 

the buyers of viatical settlements are investing money." Securities & Exch. Comm'n 
v. Life Partners. Inc.. 898 F. Supp. 14. 19 (D.D.C. 1995). Moreover, the sales 

literature of almost all viatical companies speaks in terms of "investment" and 

"investors."

1 M o n e y  m a y  n o t  a l w a y s  b e  ( h e  m e d i u m  o f  c o n s i d e r a t i o n .  " F r e e  s t o c k "  a n d  o t h e r  t h i n g s  h a v i n g  v a l u e  

a l s o  c o n s t i t u t e  " v a l u a b l e  c o n s i d e r a t i o n . "
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The third element of the Howey test, the expectation of a profit from the 

investment in a viatical settlement, is also easily disposed of. The buyer of a viatical 

settlement does so with the expectation of a profit, regardless of the motives of any 

other person involved in the transaction. In Life Partners, the Court of Appeals 

concluded:
The asset acquired by an LPI investor is a claim on future death 
benefits. The buyer is obviously purchasing not for 
consumption—unmatured claims cannot be currently 
consumed—but rather for the prospect of a return on his 
investment. As we read the Forman gloss on Howey, that is 
enough to satisfy the requirement that the investment be made in 
the expectation of profits.

Securities & Exch. Comm'n v. Life Partners, Inc., 87 F.3d 536. 543 (D.C. Cir. 1996).

CO M M O N  E N T E R P R IS E

There are two forms of common enterprise, horizontal and vertical. In

most viatical settlement situations, there are a number of investors pooling resources

to buy fractional interests in the insurance policy. There is difficulty in finding persons

to invest the full amount needed to purchase a policy, and most often smaller

investors put out S5.000 or more to purchase a share in the policy. This meets the

horizontal test. This test requires that the funds of a number of investors be pooled

and the profits and losses from the pooled investments be shared. The sale of

fractional interests in life insurance policies necessarily means that the profits and

losses are shared with other investors. The viatical settlement marketing materials

the division has reviewed lead to the conclusion that fractional interests are being

sold. Even if certain viatical companies, however, deal only in one-on-one

investments in viaticals. this is not true of all viatical settlement companies and the

EXPECTATION OF A PROFIT



vertical form of common enterprise is present. Moreover, only one form of common 
enterprise test need be met to find an investment contract. See 12a JOSEPH c. long, 

BLUE SKYUWV § 2A.02(2][c] (1998).
The vertical test requires that the marketer join with the investor to 

make the profit. If the viatical company is acting as an agent for purchasers, the test 

is fulfilled. Regardless of whether they actually are agents of the purchasers or not, 

the broad vertical test is met. The common enterprise is created by the viatical 

company in first finding and evaluating the insurance policies that it will market. The 

investor is entirely passive: the viatical company must exercise skill and care in 

selecting the contracts it will purchase and market. Albeit that many companies have 

third parties that afford the necessary post-purchase services, the venture is still 

initiated and put together by the viatical company. Thus, there is a passive investor 

and an active enterprise, exactly the sort of thing the securities laws were enacted to 

protect.

POST-PURCHASE EFFORTS
Some viatical companies have advanced the rather disingenuous 

argument that the company itself performs no significant post-purchase activities.

This because they arrange for third parties to render such services as taking 

ownership of the insurance policy in trust and keeping tabs on the viator and noticing 

investors when the viator dies. This argument seems to ignore that, in most cases, 

the investor needs those services and cannot perform them for him- or herself. The 

standard is someone must perform those post-purchase functions. Following this 

logic, a viatical company would argue that, since the broker who procured stock in 

AT&T for a customer performs no post-purchase services, has no control over AT&T,
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nor has any effect on the value of the stock, no security was the subject of the 

broker's efforts. This is patently specious. That others perform the service does not 

negate an investment contract.
Without the viatical company selecting the policies, arranging for post­

purchase services, and bringing the investor into the mix, there would be no 

investment. There is definitely a situation where profits are made through the efforts 

of another.

A L A S K A ’S  P O S IT IO N  IS  C O N S IS T E N T  

W ITH  O T H E R  JU R IS D IC T IO N S

The position that the Alaska securities division has taken is consistent 

with that taken by any number of other state securities administrators. Alabama, 

Ohio, Washington. Wyoming, and Kansas are among those who have announced 

policies in keeping with Alaska's policy. The division looks with disfavor on viatical 

settlements because so much fraud has been associated with their sale. The division 

will not blanket deny these investment vehicles to Alaska residents, however, 

companies that market these investment contracts will have to register themselves 

and their product with the division at a minimum.

Adopted at Juneau. Alaska this 24lfl day of August. 1999.

a f c .  — ______________
Franklin T. Elder 
Administrator of Securities



THIS DISCLOSURE IS MANDATED BY THE STATE OF ALASKA TO BE 
PROVIDED TO AN INVESTOR BEFORE A SALE IS CONSUMMATED

Viatical Settlement Disclosure Document Part A
READ IMMEDIATELY U PO N  R E C E IP T  AND B E F O R E  YOU P U R C H A S E

We are offering to sell you an investment called a viatical settlement contract. 
A viatical settlement contract is an agreement for the purchase of the death benefit of 
a life insurance policy insuring the life of an individual who has been diagnosed with a 
life expectancy of short duration because of illness. The individual who owns a life 
insurance policy is being sold is called the viator. Often, the viator and the insured are 
the same.

When the insured dies the investor receives a specific dollar amount that will be 
greater than the amount paid for the contract.

Some companies sell entire policies to investors, and others sell partial interests 
in policies. If you purchase a partial interest, the remaining interests in the policy will be 
sold to other investors.

INVESTING IN A VIATICAL SE T T L E M E N T  C O N T R A C T IS RISKY. BE AW A RE TH A T 
TH IS T Y PE  O F IN V ESTM ENT MAY INVOLVE R ISK S IN ADDITION T O  T H O SE  
EX PLA IN ED  B EL O W .

R I S K S

The rate of return on your investment cannot be calculated nefore the insured 
dies. The longer the insured lives, the lower the annual rate of return on your 
investment will be.

No one can accurately predict the actual life expectancy of an insured. Seme 
factors that may affect the accuracy of a prediction are:

The experience and qualifications of the medical personnel making the life 
expectancy prediction.

The nature of the insured’s illness.

♦ Future breakthrough treatments and cures.

+ If the insured has AIDS, the definition of AIDS used by the viatical company.

You may have to pay money in addition to your initial investment.

The insurance company will cancel the policy in which you have invested if periodic 
premium payments are not made to keep the policy in force. The insurance company 
w ill not pay the death benefit if the policy is not in force.
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Some of the money you invest probably will be set aside to pay premiums. However, if 
the insured lives longer than expected, you may be required to pay additional 
premiums to keep the policy in force.
Being a beneficiary of a policy and not aiso an owner carries special risks.

A person who buys life insurance is the owner of the policy and decides who the 
beneficiaries of the policy will be -  that is, who will receive the death benefit when the 
owner dies. When the policy is sold as a viatical settlement contract, investors become 
the new beneficiaries and therefore are entitled to receive the deain benefit when the 
owner (usually the insured) dies.

IThe new owner of the policy may be either the investors themselves or the viatical 
company. Only an owner of a policy, not a beneficiary, has the right to make 
premium payments directly to the insurance company so that the policy will remain in 
force.

If the funds that have been set aside to pay premiums run out. you will be dependent on 
the viatical company to collect additional premium money from investors and to pay 
premiums promptly. If that company goes out of business or otherwise fails to collect 
premiums from investors, you may not be able to pay the premiums yourself if you are 
only a beneficiary.

Term insurance policies carry special risks.

A term policy is issued for a specific time period. The insurance company will not pay 
the death benefit if the insured outlives that time period. If you purchase a term policy, 
you will be dependent on the viatical company to renew the policy when the term 
expires.

Contestable policies carry special risks.

The insurance company may "contest” a policy for a two-year period after its issuance 
if the company finds a reason to cancel the policy. The insurance company w ill not 
pay the death benefit if:

-♦ the insured dies within the contestability period, and 

♦ the insurance company has a reason to cancel the policy.

One example of a reason that an insurance company might cancel a policy is that the 
insured did not truthfully answer a question on the policy application.

The policy may also be cancelled if the insured commits suicide within the two-year 
contestability period.

Group policies carry special risks.

A group policy insures the members of a specific group of people, usually the 
employees of an employer. The biggest risk for someone who invests in a group policy
0 8 -1 14A (11/99) P a g e  2



is that the policy can be terminated by the employer or the insurance company. 
Although the policy will contain a provision allowing your interest to be converted to an 
individual policy, there may be limits or restrictions on the right to convert.
Also, the insurance company may charge additional premiums once the policy is 
converted.
Investing IRA money in a viatical settlement contract carries special risks.

Internal Revenue Code section 408(a)(3) requires that “no part of trust [IRA] funds will 
be invested in life insurance contracts." This means that the Internal Revenue Service 
may not allow you the tax benefits of an IRA if you invest in a viatical settlement 
contract.
Even if such an investment is allowed, you should carefully consider your age, the life 
expectancy of the insured, and the difficulty in predicting life expectancy before 
investing IRA funds in a viatical settlement contract. Since death benefits are not paid 
until the insured dies, you may encounter a problem taking annual distributions 
from your IRA that are mandatory beginning at age 70'/2. If the funds are not 
available to take the mandatory distribution, you will be penalized by the IRS.

An investment in a viatical settlement contract is not a liquid investment.

The death benefit on a viatical settlement contract will not be paid until the insured dies, 
and there is no established secondary market for viaticai settlement contracts. This 
means that you will probably not be able to sell your contract in an emergency to raise 
money for your immediate needs.

Check any promises of guarantees carefully.

The viatical company from which you purchase your viatical settlement contract may 
provide a performance or fidelity bond, or another similar instrument with your 
purchase. The purpose of these instruments is to "guarantee." or “insure," your 
investment. Ask exactly what is being guaranteed. Also ask the salesperson for a copy 
of the guarantee instrument.
If the company issuing the "guarantee" does not have the necessary financial resources 
to make payments under the "guarantee." you will not receive any benefit from the 
"guarantee."
You should do a background check on the company issuing the guarantee instrument. 
Contact the appropriate regulator to verify that the company exists and is in good 
standing. Obtain a copy of the company's most recent financial statements.

The terms of the contract between the company issuing the "guarantee" and the viatical 
company may also affect how valuable, or useful, the "guarantee" is to you. Ask for a 
copy of this agreement.
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You could lose some of the death benefit you have purchased if the insurance 
company that issued the life insurance policy goes out of business.
Insurance companies are rated based on their financial safety and soundness. A lower 
rating means that the company is more iikely to go out of business.
Each state maintains an insurance guarantee fund for the benefit of policyholders of 
insurance companies that have gone out of business. The guarantee fund may impose 
a limit on the amount that can be recovered on each policy.
Also, the payment on your viatical settlement contract would be delayed if you needed 
to seek funds from this guarantee fund or from the receivership of the insurance 
company. This delay would reduce the annual rate of return on your investment.

You should seek legal advice to help you understand the nature of th is 
investment, the terms and conditions of any contract you are asked to sign, and 
the tax consequences of your decision to invest.

Right to Rescind

Under Alaska law. you have the right to rescind—that is, cancel—the purchase of this 
investment by giving written notice of your intention to rescind. To be effective, your 
written notice of rescission must be postmarked no later than 10 business days 
following the later of the date on which you executed and the seller accepted the 
purchase agreement. You will also be offered a chance to cancel the transaction if an 
acceptable, suitable policy is not closed by the 60ln day after you make the purchase.

You m ay  re sc in d  th is  tra n s a c t io n  by send ing  n o t ic e  o f y o u r in te n tio n  to
re sc in d  no la te r  th an to : ;

Name:
Address:

The v ia t ic a l com pany _J w ill p a y  in te re s t a t  th e  ra te  o f  % APR on
th e  m oney you g ive  th em  u n til th e  t ra n s a c tio n  c lo s e s .

_J No in te re s t w il l be pa id  on th e  m oney you g ive  th e  v ia t ic a l com pany 
to  p u rch a se  a v ia t ic a l s e tt le m e n t.
T h e  A la s k a  S e c u r it ie s  D iv is io n  is the a g e n c y  o l s ta te  g o ve rn m e n t re sp o n s ib le  for the licen sin g  of 
b ro k e ra g e  f irm s , in ve stm en t a d v is e rs  and  their e m p lo ye e s , the reg istra tio n  of in v e s tm e n t p rod ucts , and  
e n fo rce m e n t of the S ta te 's  se cu r it ie s  la w s . A n yo ne  w ith q u e st io n s  o r c o n c e rn s  ab o u t v ia t ica ls  o r o ther 
in v e s tm e n ts  m a y  ca ll the A ta s k a  S e c u r it ie s  D iv is io n  a t  (9 0 7 ) 4 6 5 -2 5 2 1 . W e  m a y  be re a ch e d  by m ail at 
A /a s k a  S e c u r i t ie s  D iv is io n . P .O . B o x  1 1 0 8 0 7 , J u n e a u ,  A la s k a  9 9 8 1 1 -0 8 0 7 , an d  E-M ail at 
d b s c ^ d c e d .s t a t e .a k .u s

Yo u  c a n  a lso  v is ito u r  w eb site  at w w w .t lc c J .M 3 ic .; ik .i i< / 'h s v .h itn .
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