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Gross Receipts

Less: Taxes
Prizes
Expenses

Net Proceeds
Net Proceeds Paid

Rental of Facility
Janitorial

Utilities

Building Cost

Building Depreciation
Equipment Repairs
Insurance Non-Bldg.
Contract Services
Professional Services
Accounting

Wages

Payroll Tax

Vendor Fee

Permit Fees

Pull-Tab Purchases
Pull-Tab Tax

Bingo Paperl?)

Bingo Supplies

Printing Tickets
Advertlsm’g

Supplies Non-Bingo
Non-Alcoholic Beverage
Equipment Purchase
Other

Total Expenses

(1) Soo Nolos (1) and (3) on Pago 6.

Department of Revenue
Income and Excise Audit Division
April 8. 1999

Mutiple-Beneficlary Permittee Activity @

1998

% Gross
Amount Recelpts

$ 64.875,637
35,879 0.06%
51.154.699 78.84%
9,871.485 15.22%
$ 3,813,574 5.88%
S 3.943,835 6.08%

Breakdown of Expenses

1998
%
Amount Expenses
$ 1914373 19.39%
141.495 1.43%
201.142 2.04%
23.410 0.24%
95.668 0.97%
126.183 1.28%
167.708 1.70%
216.400- 2.19%
205.723 2.08%
95,113 0.96%
3.456.078 35.01%
340.125 3.45%
104.457 1.06%
7,827 0.08%
927,021 9.40%
312,572 3.17%
358,258 3.63%
365.457 3.70%
-0 - 0.00%
85,771 0.87%
87,194 0.88%
17,916 0.18%
19,944 0.20%
601,650 6.09%
S 9,871,485

(2) 1997 Bingo Paper and Supplies Exponsu has boon ndjuslod for data capture error.

Preliminary Annual Report
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1997

Amount
$ 63,275,329
35.240
50,183,166
9.965,011

$ 3,091.912
S 2,905.653

1997

Amount

S 1,786,280
174,035
197.963

53,658
- O -

101,752
149.112
217,070
165,758
117.952
3.461.905
347,032
76.585

- 0 -
1,029,321
301,813
307,615
363,587
368
119,372

- 0 -
33,497
75,232
885,104

S 9,965,011

% Gross
Receipts

0.05%
79.31%
15.75%

4.89%
4.59%

%
Expenses

17.90%
1.70%
2.00%
0.50%
0.00%
1.00%
1.50%
2.20%
1.70%
1.20%

34.70%
3.50%
0.80%
0.00%

10.30%
3.00%
3.20%
3.60%
0.00%
1.20%
0.00%
0.30%
0.80%
8.90%



Cltv

Anchorage
Barrow
Bethel
Craig
Fairbanks
Haines
Juneau
Ketchikan
Nome
North Pole
Palmer
Petershurg
Valdez
Wasilla

Total

City
Anchorage
Cordova
Eagle River
Fairbanks
Juneau
Ketchikan
Nome
Sitka
Soldotna
Wasilla

Total

1998

14

» ¥e o ' - - <

Department of Revenue
Income and Excise Audit Division
April 8. 1999

Licensed Operators and Locations
1992 1991 1990

Licensed Distributors and Locations
17 1996 1995 1994 1993 1992 1991 199J

5 7 9 10 2
5 6_ 5 _ ! : ]
_ « B - 1 :1’_
3 3 3 4 2 2
9 3 3 4 3 2 2
1 1 1 2 2 3 2
1 1 1 1 1 1 1
1 1 1 % % 1 1
1
! { . 1 1 1 1
1 5 19 18 A4 2 0»
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1989

1989

2

23



Department of Revenue
Income and Excise Audit Division
April 8.1999

1998 Licensed Vendors and Locations

City Vendors City Vendors
Anchor Point 1 King Salmon 1
Anchorage 52 Kodiak 2
Big Lake 4 Moose Creek 1
Chickaloon 2 Naknek 3
Chugiak 2 Nenana 2
Clam Gulch 1 Nikiski 2
Clear 1 Ninilchik 1
Cooper Landing 2 Nome 5
Copper Center 3 North Pole 5
Cordova 6 Palmer 4
Della Junction 4 Saicha 3
Douglas 1 Seldovia 2
Dutch Harbor 2 Seward 1
Eagle River 3 Sitka 5
Fairbanks 36 Skagway 1
Galena 2 Soldotna 13
Glennallen 4 Sterling 1
Haines 1 Talkeetna 5
Healy 1 Tok 1
Homer 7 Trapper Creek 2
Houston 1 Tyonek 1
Juneau 12 Unalaska 4
Kasilof 2 Valdez 3
Kenai 7 Wasilla 10
Ketchikan 4 Willow 4
King Cove 1 Wrangell 2

Yakutat 2
Sub Totals 162 85
248

Total Vendors in 1998
Total Vendors in 1997

Licensed Multiple-Beneficiary Permittees (MBP) and Locations

City 1998 1997 1995
Anchorage 8 7 7
Fairbanks 2 3 1
Juneau 5 5 3
Kenai 1 2 1
Total MBPs 16 17 12

Preliminary Annual Report
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fipr 0S 39 03:23p Best Western Landing 19072256900

April 9, 1999

Memo To: Sen. Robin Taylor
From: Kay Sims and Terry Wanzer

Regarding: HB 182

g/ ou know wie are long time business people here in Ketchikan with a major
Invéstment in this commiinity.

We feel that passage of HB 182 V|deo amm could (g)rowdeamuch needed revenue

stream for hoth charties, as well ernment: and could also Prowde
extra attractions and Interest for t out -0l state VISI'[OfS inour Hotels. This could also

give a bit of class and a lot of security to the Pull-Tab ventures.

Ever gear itis gettmihardr harder for our communltles and our non- rof roups

0 raISé the mongy the It 15 alS0 getting harcer and harcer to attr gt State
\{]estgbsr(g%lourareaan provicle entertainment” «Passage of HB 182 wou hepsolve all

3434 Tongas* » Ketchikan, Alaska 99901 « 225-5166
Owners: Kay Sims and Tcny Wauzcr
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907 225 0309

Ketchikan CHARR

Representing the licensed beverage Industry

P.O. Box 23320
Ketchikan AK 99901
907.225.0309 Ph or Fax

April 8,1999

Re: Video Gaming

Senator Robin Taylor
Juneau, Alaska

Senator Robin Taylor:

Action has now started on HB 182, which calls for reform in charitable
gaining.
No one knows better than Ketchikan that charitable gaining needs serious

reform. The incident here inwhich a man has recently been sentenced for the theft
of a great sum of money from Little League has made it plain to this region and this

community.
Ketchikan CHARR hopes that you will support charitable gaming legislation

that benefits the state as well as local governments, and also assures charities of
their fiill andjust share of gaming proceeds that allow themto carry on their

worthwhile community projects and prograns.
We trust that you help us inthis, as you always have in the past.

Wes Loe, President
Ketchikan CHARR

.01



04/20/99 08:48 FAIl 1907 457 2014 RAINER EQUIPMENT

Kathy Kavanagh
2065 Old btfese Hwy.
Fairbanks, AK, 99712

Dear Senator Taylor.

I strongly urge you to support the electronic gaming bill. 1honestly think this could benefit

both non-profit organizations in Alaska and the state coffers.

I realize there is some concern over the appearance ofpromoting gambling, but other states

have enacted legislation allowing much more liberal gaming policies with success.

There is potential here for capturing more ofthe tourism dollars we seem to let slip through

our hands each year.

I sincerely hope you will take my opinion into consideration when voting. | vote every election.

Thank you.

Sincerely,



04/19/99

13:51 FAl 1907 457 2014

RAINER EQUIPMENT @01

Tim McKay
2352 Steese Hwy. N.
Fairbanks. AK. 99712

Dear Senator Taylor,

Iam strongly in favor o fthe electronic gaming bill. This “gambling bill” will benefit charities and
non-profit organizations throughout the state even more thanjust having pull-tabs. 1don’t see where

they will suffer any loss, on the contrary, I think it will provide additional opportunities to raise monies

horn out-of-state tourists. How can they lose?

Consider the amount ofmoney the lawmakers are in effect sending to Dawson City every year by

not acting to pass this.

All the legislature can think ofis taxing the property owner. | feel that this would be a better alternative.
As far as the people with gambling problems, they are going to gamble whether it’s legal ornot
Foreign tourists have shown that they want to gamble, and electronic gaming would be a great way to
keep more cftheirmoney in our state. We don’t manufacture the T-shirts or mugs ormany ofthe

souvenirs that these people buy in Alaska and take home, why not generate income by offering

what other many other states do?

I vote in every election, and | assure you that | will remember the people who said it is better

to tax the property owner than capitalize ofthe out-of-stale tourist's disposable income.

Sincerely,

Tim McKay
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Revision Date/Time (Note if correction)

Title Sex Discrimination in Health Clubs
Sponsor Senator Pearco .
Requester Senate Labor and Commerce Committee

Expenditures/Revenues
Note: Amounts do not Include inflation unless otherwise noted below,
OPERATING EXPENDITURES FY 2001 FY 2002
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF .
1005 GF/Program Receipts
1037 GF/Mental Health

Oilier (Specify Type
(Specty yl01)OTAL 0.0 0.0

Estimate of any current year (FY2000) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

To the Commission's Knowledge only once has an Alaskan brou?ht a dri]scrirfninatir?n claimlggbainst scal | h
sex, therefore there would be no fiscal impact on the

a health club alleging denial of access to the facilities because o
agency.

Prepared by:

Division Human Rights Commission
Approved by: David Ramseur 1, a tte s t
Agency Office of the Govemor *=3"T ~ wldf*’

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

TE

BILL NO. SB176

Dept. Affected

Office of the Governor

‘bru Commissions and Special Offices
Component  Human Rights Commission

GCompoatNo
(Thousards oftdllexrs)

FY 2003 FY 2004

0.0 0.0
(rasards ofidias
0.0 0.0

FY 2005

0.0

0.0

Cete 1/12/00

For further distribution Information, call the Governor's Legislative Office

iR ids9UMbNam™s/olva

FY 2006

0.0

0.0
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CS F*>, SENATE BILL NO. 176(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR PEARCE
A BILL

FOR AN ACT ENTITLED

"An Act permitting a physical fitness facility to limit public accommodation to

only males or only females.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* section 1. AS 18.80.230 Is amended by adding a new subsection to read
(b) Notwithstanding (a) of this section, a physical fitness facility may limit
public accommodation to only males or only females to protect the privacy interests
of its users if a reasonable alternative coes not exist to protect those interests.

-1- CSSB 176(L&C)

New Text Underlined [DELETED TEXT BRACKETED]



Alaska State Legislature

During Session: (Min - M)

During Interint (Jure - Dee,
W ( ) State Capitol

716 West 4th Avenue, Suite 500

Anchorage, Alaska 99501-2133 Juneau, Alaska 99801-1182

(907) 269-0200 59073 465-4993
Fax (907) 465-3872

Fax (907) 269-0204
Senator Drue Pearce

Sponsor Statement

SB 176
Segregation of Health Clubs

SB 1761is desi?n_ed o allow gender-base? health clubs to provide services to members
wishing to exercise in t ePresenceofon Persons of their own gender, Under the
Alaska Constitution, Article 1, Section 22, the right of the peaplé'to privacy is recognized

and shall not be infringed.

The Alaska Human Rights Commission $AH_RC) filed an action against the Anchorage |
Women's Club stating'the C! b unlawfully discriminates against men because the Cltb is
aplace of public accommodation. The AHRC based their giecision.on AS. 18.80.230

Ich states that In places of “accommodation” It is,unlawful to refuse, withhold from, or
deny to a person any of It Services gsoods, or facilities basedl on sex. However, health
clulds are not referericed in AS 18.80:300 (14), and are not places of accommodation.

SB 176 establishes that health clubs are not desqned for public accommodation and have
n? uplic 0|I(fg Interests. Gender-based health clubs offer a secluded environment
allowing peoplé to feel more at ease In what is often anlnt|m|dat|ng1 setting. Through
this measure, Alaska will recognize the unique setting of a male-orily or female-only
health clubs based on membership and employment, \

This bill in no way excludes any individual from the opportunity to exercise or work at a
co-ed health Iulf. SB 176 will allow private clul?s to 0ffer g comfortable environment in
which Individuals can work toward their personal health and wellness through exercise

and sport surrounded by persons of their own gender,

Scnalor_Drue_Pearcc@legis.statc.iik.us


mailto:Scnalor_Drue_Pearcc@legis.statc.iik.us

MEMO TO LEGISLATORS

TO: ALL ALASKALEGISLATORS: HOUSE AND SENATE

FROM: DAN COFFEY
Facsimile: (907) 274-4258. Phone: (907) 274-3385.
e mail: dcoffey@gci.net.

RE: WOMEN®"S HEALTH CLUB

DATE: 12714799

My office represents The Women®s Club, a health and fitness
exercise fTacility with two locations in Anchorage. These facilities
cater exclusively to women. This is the second Memo which we have
sent to you concerning this 1issue and the legislation which is
presently pending before you (SB 176) . It it our understanding that
a similar measure will be introduced by Representative Halcro at
the beginning of this pending session.

You may recall that i1n our last Memo to all of you, we
informed you that last year, the Alaska Human Rights Commission
filed an action against the Women®s Club alleging that the Club
discriminated against men and that such discrimination was
unlawful. The Human Rights Commission wants to require the Club to
admit men to the Club. If this requirement stands, the Women®"s Club
would be forced to shut its doors because the costs of renovating
the Club to serve both men and women is prohibitively expensive.

The Club®"s main defense to the allegation of 1illegal
discrimination iIs that gender based discrimination is not unlawful.
The Constitution of Alaska, with 1its express right of privacy,
allows for single gender health and fitness facilities. The Human
Rights Commission staff disagrees. Further, the Human Rights
Commission itself, on a vote of 3 no and 2 yes with two
abstentions, voted not to support any change 1in the existing
legislation to resolve this issae. Finally, we have recently been
informed by the Human Rights Staff that the Commission cannot/will
not consider the Constitution of the State of Alaska 1In reaching
any decision on this alleged unlawful discrimination. The staff
informs us that the Commission must rely solely on the statutes
without consideration of the Constitution.

Based on these Commission positions, the Club prepared a
proposed statutory amendment (SB 176). This amendment to existing
law is based on the recognition that a women have legitimate
gender-based privacy 1interests and thac there 1is no overriding
public policy that necessitates the inclusion of men iIn women®s
fitness clubs.


mailto:dcoffey@gci.net

Alaska is not the Tfirst state to consider this issue. Many
other states have allowed this type of gender-based privacy either
by statute or by court decision. Attached to this Memo are Ffive ()
articles which deal with the subject in a straight forward and
informative manner. We appreciate your review and consideration of
these materials as you consider the proposed amendment.

Finally, as we advised previously, you will undoubtedly be
receiving comments from many of the women who are members in the
Club dealing with their desire to exercise privately without men
being in their Club. The Club and its membersbelieve that the
right to privacy in our Constitution allows for single gender
health and fitness centers such as the Women®s Club. This is the
issue which the women members and the Club is presenting to the

Alaska Legislature for resolution.

IT you would like more information, please call Dan Coffey at
the numbers listed above iIn the heading or Jeanie McAlister at the
Women®s Club (907) 276-6611. We will certainly be talking to you as
the legislative session progresses.

Thank you for your consideration of this Memo.
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IHRSA

263 Summer Street
Boston, MA 022J0
(617) 951-0055
(800) 228-4772

Fax: (617) 951-0056
http:/tnvw.ihrsa.org

Intermatiosal
Healdi, Racquet &
SoortsclubAsociation

Commilted to

the Profitability and
Professionalism of
Our Member Clubs

Women-Only Health Clubs

An IriRSA Position Paper

Women otnelgaclub should lﬂe allowed to %(rzlgde aren from. member hip an

men eleisa ero drrmate rvacy in ere?h [1eeds to
e[ erer 0 OVernaing pu cpolrcy necessitates the Inclusion
en In these ty peso clubs.

ourts and Ig%ﬁlatures have reco zeﬂl certain ettrn Including rest roo F
Showers, an §en de rrr scrrmrna lon In publi

NOING rooms, In
A0ES IS acce % g Ibgcause % gompelg \@b } I?tSl(J:gSIeS rlrr\]/\oo em
the privacy Interest orwomen- OHE VY B]membe/rs ave alr J

1S Same privacy Isque exte
IS PrIvacy rignt

The rl\ﬁac Issue stems from the unigue selﬂnﬁ Ith C V\% r] f]he course of
norma ness mem er go%e e o out they are ye
sensitive, 10 cus WhIC need | provem nt wear evealin
\z/r\l}[t]rreﬁasé ar an com o IS nﬂ éoosrtrons move t (e]mseves Ina Her
\cq/By dteer Or%rrassrng to emr N Were present, and are measured an

The right to priva cker roomss Wer rooms, bathrooms, and changin
roowoqs We est%f n the cou owe §Winné r|vac mferest 1S no?| r(ﬁrted

ItUations. 6[6t YEISHU ng,0T  Intimate areas.
protecteé In Situations Invo vrng a [oer. on S \%/hether they are (%ESSGAS Or not.

In addition there 'ﬁ opoblrﬁ Eolr Gy Interest that necessrtaIeF the admrssronofmen
owomehojnz rg thiS S gmembers rornrar:}qrn erests are entitled to
pro ection and overrice laws meant toeliminate discrimmation based on gender.

orr Women- onlyrﬁlub Omembers (fhoose such clubs prrmarr LX) becaﬁ
ea ee vrronmen mission of men oawomen onl ord
ermrne uLn ? SINess 0 eratron ecause the majority of me ers Wou

stop usrngt It hecame Coe
meen 0”'){0 Lubs

There is no reasonable alternative to excluding men fr
ere are no accommooiatrons IC can>f) o%'ﬂa E?d
while atthe same

mem er Calise |t|| ossible to have men present in the clu
time protec eb%mg mem ergpprrvacy rrgh% d

4Hear‘rn clubs, ur;lrke eountr%clubs fe urerzhealth recr%atron and sports .

%l bs eno socrﬁ Ure and are not places Where business networkin
a]c ere ore, there IS no economic harm in excluding men from women-
only hiealth clu

IHRSA is a nonprofit trade association representing more than 4,300 health, fitness
and racquet sports clubs worldwide. IHRSA clubs provide services to more than
four million consumers annually.

The Surgeon Gareral
hes deteymined tet bk

d phsical atmMty B

cetrmental oyar e,


http://tnvw.ihrsa.org




e x ercise
t

M assachusetts should allow women-only health
clubs. It is a risk, with the danger that such clubs
will ser.d a legal message that discrimination is
OK. And these all-women clubs could be an affront
to the precious and hard-won public accommoda-
tion laws. But exceptions, when they are sincerely
and vigilantly made, can succeed.

Follow the law too blindly and single-sex bath-
rooms could be branded as discriminatory. Except
that some activities merit single-sex privacy, from
dressing rooms to single-sex dormitories. Why not
use this argument to gender-segregate eveiything
from golf courses to bowling alleys? Because, like
bathrooms, health clubs compel intimate types of
dress and physical activities.

A glaring injustice would exist if men were sys-
tematically shut out of all health clubs. But no such
pattern of pervasive discrimination exists. Just 6 to
7 percent of the country’ health clubs - about
1,250 - are for women only, according to Jay Ab-
londi of the Boston-based International Health,
'Racquet & Sportsclub Association. And, the asso-

A n

in eqguality

ciation says, in states that allow women-only clubs
- either by statute or court ruling - there has been
no retaliatory opening of men-only clubs.

Ablondi explains that the need for privacy is
more pronounced among women who have had
mastectomies, endured abuse, or who struggle
with obesity. For many of these women, single-sex
clubs aren’t so much a protection against harass-
ing or ogling male club members, but rather the
only way they will use exercise facilities.

Opponents of single-sex clubs make a point
that must be heard: Society cannot afford a slip-
pery slide backwards into legal segregation. Sin-
gle-sex health clubs demand scrupulous, eternal
vigilance from lawmakers and the public, but a lit-
tle common sense can go a long way, and a little
privacy is not going to be the shoal upon which
equality in public accommodation founders.

A bill to legalize single-sex clubs in Massachu-
setts awaits only final Senate approval and the
governor’ signature. It’s a wise first step toward a
sophisticated pursuit of fairness.
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The Legal Implications ofWomen-Only Health Clubs
An IHRSA Briefing Paper

Is the exclusion of men from “women-only” health clubs a violation of
anti-discrimination Iavvs’?

{h\s strm]ra BS Ie al 1SS ewhrézh courts are| st eginni gto addrF
|t the rvrl ra antl scrrmrnatro aw) & wel assate aws
\e}\rﬁrnvo ved mt ssu nrte an wer becauise the determination ot

herorr]otac |svro|a gantr |scrrmrna lon law 1S ase on the circumstances in

eac partrcu ar CaSe.

andI rsla%rreﬁ have re ag d ublic ccommodat ncludrn rest room]c1
owes B |s rrmrna N | acce ec Lise rra(t]
qt\)/errr 9 a{orrvacg sue ne recenlc af?rs scu ’ ef] |sh
mbers' privacy interests at women-only health clubs can ega yUsti teexclusron

! ngrr?renm Bgrlgﬁolrc gss Eogodrgeerrgrraat?o %r {he cluP farrr]n e%tl%lrr)]lrs t ?ttﬁhe P“V%Cy right
reguired to esta rshaprrvacy ase de ense 0f a women-only po cy IS QliScUssed below.

What have courts decided about women-only clubs?
Well

Three court cases have dealt with women-only policies of health clubs, In Livin
8% Inc V enns ia Human R Iatrons Comm ission, d PENNS |va la Stafe OU
atahea hcluﬁqdﬁl id ot violate the state's anti-discririnatio rh rr/exc q
”ren tro USS. EEOC V. Audrey Sedita ealtwrt the hiring policy of an
lInoIs at C James . Fo terv ck B }nc d b/a He Itr] or|<
Flthess Genter rror ourtu er edtﬁtt Hston no fom 2 health club
violated Niassac mo all n SaC usetts aw Was Iater
amended to specl |ca ya ow orsrngle Sex eath cI

LivingWell (North), Inc. v. Pennsylvania Human Relations Commission
(1992

nthrsws ePen Ivanr Pbelatr ns rssron broug aco rnta anst

IVIN md att u vro enn%varh a. eatron
’fﬁ rvrn ar ue a |ts ustomers had a ﬂrtrmate prrvacy
erest % the's ecral cr umsta 0S mY In exercrsrrg

compromrsrng ody posttions and a person’s Seff-consclousness atout her own body.

The court ule that e ub's women- onI% olic d]o of viola tq ol
rscrrmrna rdn aw. enn j aco oun t ”5 rvrng gs a%lrs thﬁta
embers wou

rrmasrrragért R A n e
hat

IV I IME(ESt BICeS eXciuding men court e nrzeda1 re are Cerfa i
itUations warran P ox usrono eopposrt SeX for privacy Teasons and that

The International Health, Racquet & Sportsclub Association (IHRSA)
263 Summer Street ®Boston, MA 02210 « (800) 228-4772 <fax (617) 951-0056 <http://www.ihrsa.org
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AR g e o e

This ca%ewasdec ed| astate court and therefore the ruling is not binding in
jurisdictions outs e enn ]ﬁ't/ama @%)we er, ot er state courts can use the decision &s

gUI ance In cases Wit SImI| aCts and Iega ques 10NS.

U.S. EEOC v. Audrey Sedita (1990)
In this case, the dp ortunl Commlss (9 brou an
re {

t‘v%'r%%r? %'t“ men o |n IS hIS enwere Ire 6}or
the 0SItI0 o?]r[r)tan/ p | n | rcor ar ued ha

Was mvrolatron T|t o IVI ers rom
|scnmdnatmg amat potentlz%l em gelets ﬂ sexe c er IS
stified as a.borna fide occ on a qualimcation |chan ployee
USt posses In ordler to per rmt eesentra Uties 0 a]o

The club arqu e at | h|nn tlc vvasntllle discriminato |tc|a|me thatlts
ér e "hr d;%estron ec s those em

CUSt ers remae ers 9 OSI [}/(f
pose 0 nu member n d 0SItions Wi e exerc:sm ’F]le o

ol
Wt er orm ofy rements
b

su m| members ecIan it Imawou HCh"t%n er
romze mens\mnﬁo T ’

Pr]ee Q‘B'P mtethreeéo SIIoNS'in
gstion.. |swasrpt(oortan ecaus f ve USINGSS IS one factor in
etermmmg abona occupatlona qua|| Icat |on

1S Im ort nt t[o note t ustome [ preferenc des notu uaI discrimination.
OWever, The s ke ae ﬁ ew en anv\}cf ,%[ c\?s%y 5 are the Issue, and
this factor IS at the earto omen'sWor out or

I e
IS CaSE NaS eenseo ea out ot court

James J. Foster vs. Back Bay Spas, Inc., d/b/a Healthworks Fitness Center
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Which states explicitly allow single-sex health clubs?

olora 0. Hawaii, lllinois M i:usetts Ne Jerse%wand Tennessee Swenave

enn cu ede nize the privacy Jssue Involved and
gégmmoj ﬁs Sbffs aws %ot BIWISE Pro X)ltsexdwcnmmanon In public

Colorado law states, “Notwithstanding any other provisions of this section, it is not a
discriminatory practicefor aperson to restrict admission to a place ofaccommodation to
individuals ofone sex as such restriction has a bonafide relationship to the goods,
services, facilities, privileges, advantages, or accommodations ofsuch place ofpublic

accommodation.

Hawail law States, “The provision ofseparatefacilities or schedulesforfemale and male
patrons does not constitute a discriminatory practice when such separatefacilities or
schedulesforfemale andfor male patrons are bonafide requirements to protect personal

rights ofprivacy.
lllinois public accommodations law states that it does not apply to “anyfacility, as to

discrimination based on sex, which is distinctly private in nature such as rest rooms,
shower rooms, bath houses, health clubs and other similarfacilitiesfor which the
Department, in its rules and regulations, may grant exemptions based on bonafide

considerations ofpublic policy.

Massachusetts' public accommodation law states, «..this section shall not apply to bona

fide fitness and wellnessfacilities...

New Jersey law creates an exemption for places of J)ubhc accommoda[thon which are, by
asonabl restricted e cluswelg tarlndlw uals ofone sex

Bec%marxexemps Ut 1S not fimited t essmg rooms, Swimming poois ang
MNaSIUMS

Tennessee law States, “Nothing in this part shall prohibit segregation on the basis ofsex
ofbathrooms, health clubs...or other places ofpublic accommodation the commission
specifically exempts on the basis ofbonafide considerations ofpublic policy.

What criteria could be used to establish a privacy interest that would
allow women-only clubs to operate without violating the law?

Courts have usqd a three-part test in cases involving women-only membership and
employment policies.

In the Livingwen case, the courts described the test as follows:

A business must establish afactual basisfor believing that not excluding members of one
sex would undermine its business operation; that its customers’privacy interests are
entitled to protection under the law; and that no reasonable alternative exists to protect

the customers'privacy interests.

BIrme o MR S AR R mimsacn
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This statement is analyzed below:

1) A business must establish afactual basisfor believing that not excluding members of
one sex would undermine its business operation;
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DISCLAIMER: The information in this paper is intended for the general education
of IHRSA members. It should not be considered legal advice. Individuals needing
legal advice should consult an attorney who is competent in this area.
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A PROPOSAL FOR THE USE OF THE PERMANENT FUND TO FINANCE
STATE GOVERNMENT OPERATIONS

It is proposed that a constitutional amendment is placed before the voters in the
coming November general election that would change the Permanent Fund
Dividend Program and provide financial stability for the future of state government
operations. If approved, the amendment would replace the 2001 dividend and ll
future dividends with a $25,000, one time only, payment to ail eligible applicants.
Future eamings of the fund may be used to sustain state government programs and
services for the public's well-being.

The proposal directs future eamings of the fund to its original purpase, providing a
state government revenue source to offset declining oil revenues. It resolves the
current deficit spending spiral and provides long term fiscal stability. It requires
approval by the Alaskan public in an election vote on November 3, 2000.

It is estimated that 593,000 Alaskans will be eligible for the $25,000 payment,
costing the permanent fund $ 14,825,000. The payment is equivalent to
approximately 13 years of dividends averaging $200$ each.

Eligibility for the payment is the same &s the eligibility requirements for the 2001
dividend. An individual must be a resicent of the state all of year 2000, or be
bomn in year 2000, and must be in the state in year 2001 at the time of

application.

With the current worth of the Permanent Fund and all its assets estimated at
$26,500,000, the corpus of the fund after the payments will be $11,675,000.
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oEHAVIORAL AND PSTCHGLOBICAL TAPEDIIERTS 7O EXERCiE

Legislative Testimony of Robert L. Tnnenaum, Ph.D. in Favor of House Bill 5057

L INTRODUCTION s

Good afternoon. My name is Robert Tanenbaum. | am a licensed psychologist with a

» doctorate in Clinical Psychology. : have provided the Committee with a copy of iny.curriculum
vitae, which includes my professional qualittcaU'ons, appointments, experience, publications a d
the like. | have extensive clinical experience in several relevant areas. | bring a knowledge of
gender differences, body image and weight regulation and the reduction of performance anxiety in
individual and group settings. In particular, | have significant experience in evaluating the need
for single sex fitness facilities for individuals. My findings are based on clinically verifiable
observations involving concerns for personal privacy and .dignity, and individual differences in
anxiety level and bodily awareness. | will note that my findings are in keeping with mainstream

psychological thought.

I must stress that this is not an issue of preference for these women. They do not choose
a single sex facility simply because they want to exclude men. In fact, it was clear from my study
that male animus was not motivating these women. Rather, the issue is one of privacy and
dignity. The notion of privacy concerns how much or how little one is willing to expose to the

opposite sex, especially during rigorous exercise.

The law, as it now stands, allows only a coed setting for women who wish to exercise in a
controlled environment. Under these conditions, many women will be too uncomfortable or self-
conscious to exercise. It is important to recognize that such physical acts involve spreading their
legs and thrusting their pelvis, and exposing thejr chest while bouncing up and down. They are
engaging in these activities while d-essed in exercise attire which typically consists of spandex
shorts and ajog bra or T-shirt. Under these circumstances, the mere presence of men represents a
significant intrusion, despite their actual proximity or limited verbal communication.
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C. Performance Anxiety
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176. Women's Health Club

Su%’ect: SB 176, Women's Health Club
ate: Mon. 24 Jan 2000 09:32:41 -0800
From: "SaIIY Schliesmann” <docsal@alaska.net>

10: Senator Jem/ Mﬁxc le@legis.State.ak.us .
CC. SenatorTini Kelly@legis:state.ak.us.Senator Dave Donley@legis.state.ak.us.Senator Loren L

Dear Senator Mackie and Committee:

I anwriting to you regarding SB176, the Wonmen's Health Club bill. Although
| ama club member, | am contacting you in nmy professional capacity as a
licensed clinical psychologist in private practice. 1 know you have
received a packet of information from attorney Dan Coffey, regarding the
numerous issues of SB176. | want to bring to your attention several items

of importance.

Within the packet of information, you will read about the privacy issue, the
legal aspects, the potential for future discrimination in other arenas, etc.
What | want you to consider is what | have learned in my clinical experience
of 15 years In working with wonmen, body image and self-esteem. Ore area of
ny expertise is with eating disorders, and | amcertain that many women who
struggle with bodg image, self-esteem, and fitness-related issues have been
very well served by havin(}; access to a women-only fitness club. There are
numerous obstacles woren face in the battle toward improved self-esteem, in
the struggle climbing out of depression, in difficulties with relationships,
and research is well-founded that exercise can enhance all of the above
efforts toward positive mental health and self-improvement. Many woren have
not set foot in a becauseof their discomfort exercising with nen in a
coed facility. | believe thewomen-only Is a very useful, if not
necessary, ingredient for many women's self-improvement programs. Abmen
focused on improving their health and physical condition do not want to be
concerned with a potentially sexualized atmoslohere such as can exist in a
coed health club. (Some have described coed clubsas "meat markets."” I'm
sure most, if not all, of youhave heard this term.) Some women are working
to recover from physical and/or sexual abuse; for some, this recovery
includes safe environments, and for most, an all-women's environment would

be considered psychologically and physically safe.

In summary, | urge you to think clearly about the points I've emphasized, to
read thoroughly the materials addressing other aspects of the Wbmen's Club
issue, and to allow a women's health club to exist based on privacy issues.

OlPleas_eI contact ne if you have questions or would like to discuss this in
etail.

Respectfully,

Sally Schliesmann, Ph.D.
Licensed Clinical Psychologist
2550 Denali, Suite 1507
Anchorage AK 99503

phone: 907-278-1200

email: docsal@alaska.net
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POM for Senator M ackie H

From Mk, Teri A Ford Telephone: 267-1631

7610 Little Bend Cir

Anchorage, AK 99507 NON Constituent Registered Voter: U
Email:
Bill: B 176 Title: SEX DISCRIMINATION IN HEALTH ALLBS
Subject:
Message:

| just can't believe WhY a male would want tojoin curves. The machines are made for the women
gender, unless he wants the headlines in the paper. Let the women have their place only. We need

our privacy. | support SB 176 all the way.
Entered in ANCon 1/25/00 POMD: 255 Distribution: 60
| Main Meu ] . j Store AIl (. [_ Store This One | .| Prev FOMJ . } Next POMj

Message 2 out of 2.
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POM for Senator M ackie H

From Ms. Karen K Naffziger Telephone: 338-5577

272 Grand Larry St #3

Anchorage, AK 99504 NCN Constituent Registered Voter: 0
Email:
Bill: SB 176 Title: SEX DISCRIMINATION IN HEALTH AQULBS
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TONY KNOWLES, GOVERNOR

HUMAN RIGHTS COMMISSION

January 11, 2000 viafax: (907)465-3517

Davlq G.rag ,

Le |sa|i/ Aideto
Honorable Jerry Mackie
Chair, Labor & Commerce
State Cagaltol

3100, Room 427

Juneau AK 99801-1182

Dear Mr. Gray.

Pursuant to our discussion earlier today, please find attached a copy of my recently faxed letter
to the Honorable Senator Drue Pearce.

/f r¥10u decide that you would like me to ansvve{T%uestions during the committee's meetin% at 1,30
. 0N Thursday, January 13t please let me know and I"will make myself available by

Pélephone.
Ifyou have any questions, you may contact me at (907) 276-7474 ext 241,

Sincerely,

feaula M. Hale
Execuwve Da||r ctor

enc: as noted

PMH/mak

Toll Free
In Alcukn (800) 478-4692

Bk TTY/TDD Only (800) 478-3177
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TONY KNOWLES, GOVERNOR

HUMAN RIGHTS COMMISSION ahsol
TTY/TOD:

January 11, 2000 Via Fax: (907) 465-3872

The Honorahle Drue Pearce
President ofthe Senate
State Capitol

3100, Room 111

Juneau AK 99801-1182

Re:  Senate Bill 176

Dear Senator Pearce:

Last %ear | s(g)oke with ¥our staff about the pOSSIbIlI%O_f your introducing legislation to amend
AS 13.80.230 to allow Tor swle sex health cngs., it is the Commissiongrs who set POHCY’
staff brougiht this 1ssue to thent for their consiqeration at two special teleconference meetings in
February 1999, | conveg(]ed to your staffthat the Commissjoners decided to oppose the coricept
ofameriding the statute, hut agreed to revisit the Issue I legislation was in fact Introduced.

After you introduced Senat Bif)l (SEE)
1999 meeting, ater consu%era le aelineration, e_Comrwssm?ers_ voted to oppoEe SBL/E,
Commissioners  discussed the Issle at engt and raised the following concerms. = that SB176

llows seqregation opposed, in the past; that the language of the propdsed legislation IS vague;
ﬁ1a_t t%e t%r 5 "ph§ |caT fitness %a(ﬁhty” and " y?nngsmm“ a[é_J ngt g_eflnegd; and that%?s
legislation could ery slope "leading 10 other facilities being segregated.  The

A{G’ the Commissioners reviewed the bill. At their June

be a S"RP Re ea(
Commissioners reaffirmed this position at their November 1999 meeting,

Please feel free to contact me at (907) 276-7474 extension 241 if you have any questions
Sincerely,

Eauia m. rBie
Xecutive Director

PMH/mak

Toll Free
. InAlaska (800) 4784692
qifnVie TTY/TDD Only (800) 478-3177
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 177
2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected Community & Economic Development

Title An Act relating to Insurance trade practices; BRU Insurance
and providing for an effective date. Component Insurance

Sponsor Senator Donley

Requester S (L&C) Component No. 354
Expendltures/ Revenues (Thousands of Dollars)

Note: Amounts do not Include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001  FY 2002 FY2003 FY2004 FY2005 FY 2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )]
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
This bill has no fiscal impact on this component.

Prepared by: Robert A. Lohr Phone  269-7900
Division Insurance 1/18/00 8:58 AM
Approved by Commissioner Deborah BTSeawicK LI Date

Agency Community & Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR™S LEGISLATIVE OFFICE

For further distribution Information, call the Governor s Legislative Office
(Rev 10/99) 000InfomxsOVB Page__ 1 Of _1_
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LAWYERS - LLC

431 North Franklin Stree ]
(ris tSuite 400 ’ ‘ W(m%

V\‘Nl Juneau, A laska 99801-1186 emal.

Via Hand-Delivery

February 29, 2000

Senator Jerry Mackie
Capital Building, Room 427

Juneau, Alaska ,
Chairman of Senate Lahor & Commerce Committee

Re:  SBI1MT

Dear Senator Mackie:

. lamwriting toyou on behalfof State Farm regarding SB 177, At the outset, | would like to
%lve you some hriéf background information on State Farm's role in the Alaska marketplace. In
998, Slate Farm had approximately 27.7 percent of the automobile Insurance market. State Farm
Fire and Casualty Company had approximately 40.4 percent of the homeowner Insurance market.
In 1998, State Farm Mutual returned 6.2 million dollars to Alaska consumers. In 1997, State Farm

Mutual returned $6.6 million dollars to Alaska consumers.

In 1998, State Farm had aggroximately 38,095 auto claims in Alaska and of those claims
State Farm paid apprOX|mate|}/h30, 5, State Farm had approximately 7,300 homeowner claims and

paid approximately 5,050 of those claims.

As you know, not every claim Hesented isavalid claim, Virtually ever¥ claim presents the
opportunity for the exercise of (])udgf nent. Certainly every denial presents the. opportunity for
dlsagr,eem nt and ultimately a compiaint to the Division. According to the Division of Insurance
statistics, the Division received 52 complaints for State Farm. In"calender year 1997 and 43
complaints for State Farm in calendar year 1998. Since the Division o_nIY reports the number of
complaints received, we unable to determine how many of these complaints the Division found to
have merit, Nonetheless, the number of consumers unsétisfied enough to make acomplaint remains

Incredibly low.

. SB177 addresses the subject of claim settlement practices, a subject State Farm has great
Interest In qiven the number of claims it handles every year, While we have spoken to the Diréctor
of the Division of Insurance and Senator Donley's s[)aff, the mess%(%es We hav? received are
conilicting and we remain unclear as to exactl_* Whdt proplemsjustity tnis proposed legislation and
what exactly 1t is intended to achieve. We will summarize our concerns below.


mailto:l-w@gci.net
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1. Is There A Need For This Legislation?

At the outset, we are wondering what the need is for this legislation. The number of
complaints handled by the Division do ot appear tp be increasing. Wnile we do not know how
many of the comﬁlalnts the Division receives are ultimately found to have merit, the numper of
complaints, over the last 2 years has been stable, despite a veiy public television campaign by the
previous Director reguesting those with complaints to make them,

o Nﬂr has there been testimony indicating that the pﬁ,ofcomg)laint reﬁeived by the Division
justifies t eproRosed chan?e_s. WE are not aware of arly kind qf a trend showing an increase in
complaints by thir ﬁarty claimants. Nor are we aware 0f specific examples of Conduct that the

Director canriot reach urider the statutory scheme currently in place.

_ We simply have not seen any evidence which indicates a need, based on what is happening
In current claims practice, to suppart these changes. There certainly does not appear to be sch @
need hased on the number of complaints being nacle with the Division.

2. The History of Alaska’s Unfair Claims Settlement Act

Alaska’s version of the Unfair Claims Settlement Act was. introduced at the request of
Governor Hammond in 1976. At the outset, two comments about the intent of Governor Hammond
are important.  First, he intended that the Director have the power 1o address both acts as well s
practices. Second, Governor Hammond intended the Act to be requlatory in nature. He didl not
Intend to create new private causes of action through this Act

Goyernor Hammond's leqislation was modeled after the 1971 National Association of
Insurance Commissioner's Model Act. There has been agreat deal of debate before your Committee
re ardlnﬂ]powerofthe Director of Insurance under the AC. Governor Hammond' sJanuary 14,1976
lefter. to the Speaker of the House best explains his intent.  “The bill gives the director of the
division of insurance authority to investigate co,mpl%lnts and 1ssue Orgler’s requiring persons to stop

acts or RYQCIICES In violation of the chapter” * (Emphasis added). Clearly T was Governor
Hammg_ d's belief that this legislation allowed the director to address both individual acts as well
8 practices.

- Just as important was Governor Hammond's beliefthat the Act was intended to beregulatory
in nature;

“This bill isastrong, consumer-oriented measure which gives the director of

the division o insurance more power to,deal with unfair and decéptive practices than
he presentIP]/ has, The remedPes In t[hls?gnl provide broad rehgf 0 Phe Insurance
consumer through the insurance director.

(Emphasis added). Attachment 1. Governor Hammond's inent was not to create a new private
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8ausetof action through this Act, but rather to provide reliefto the consumer through the insurance
Irector,

3. The Act Itself Provides That The Director Already Has The Power to Investigate and
Penalize Individual Acts.

. AS. 21.36.150 by its express terms allows the Director to take action if he believes someone
In the insurance Husiness is en?aged In *an unfair or deceptive act ogrP[actlce_” (e_mlﬁ)hasm acicled)
Section 21.36.320 again specifically allows a Director to conduct an investigation to determine
whether a é)erson 5 engaﬂed In an “unfair or deceptive act or gracnce” .~ (emphasis addedg
21.36.320(d) then allows the Director to order the person to cease and desist, orcer restitution an

then assess a penalty of “not m(fre than $2,500 for ea?h violation, or $25,000 for en a%m% in ?
general business practice”. Finally, A.S. 21.36.320(e) allows the Director to Impose a additiona
Penalty In the event the person charged knew or should have known they were acting in violation
of not"more than “$25,000 for each violation or $250,000 for engaging in the general business

practice.”

. It iscrystal clear that the Director has the authori nqht now to take action on the basis of
an individual act. Otherwise there would be no reason Tor the legislature to adopt the statutory
scheme set forth above which expressly allows the Director to take action for an inividual act or
to create adifferent level of penalties for an individual act as opposed to a general business practice.

.. While we have carefully consiered the legal opinion submitted by the Director, that legal
opinion flies in the face of the Clear and specific.authori glven to the Difector in A.S. 21.36.320
and 21.36.150. Curiously, neither the qual opinion the Diréctor submytted to r%/ou or his testimony
addresses the very specific authority quoted.above. While our new Director has evidently chosen
not to utilize thisauthority, no one can credibly argue that it does not exist.

This very clear and specific authority should be viewed in light of the regulatlons ad(ﬂed
b%(the Director Unar the general authont)((tlven fohimby A.S.21.36.150(d). Forexample, 3 AAC
20,010, again sets forth the same general Tier of violations, depending upon whether there was a
violation 0fa standarg, or a busingSs practice, or whether the viplation occurred b% SOmeone who
knew or should have known. 3 AAC 26.300&6) specifically defines a general business practice to
Include “violation of one standard committed on one or miore percent of claims handled within a
twelve month period or the repeated violation ofasingle standard without reasonable explanation”.

There was agreat deal of discussion with the Division regarding this Iangu%?e. The Division
took the position that while it did not want to punish innocént mistakes, It dio want to have a
concrete dlefinition of what a general business practice was so It could reach both the insurer with
many claims as wel| as the msuris with onIIX a few claims. For examHIe, ﬁhe Director exgressed
concern apout small companies that may only write insurance or handle claims in Alaska on.an
occasional basis. . We suggest to you that evenf the Director is correct and that the Iangua(I]e which
gives him authority to take action for a “unfair or deceptive act or practice” under A.S. 21.36.150
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and 21.36.320 s insuficient, the Director would clearly have the authority under his own regulations
to adaress the type of situation he seems to be concerned with,

. 3AAC 26.300, which was adopted bya revious, Director after a great deal of thought and
discussion which we were personally involved in, defines “frequency ‘as to indicate a fgeneral
business practice” as “violation of any one standard commifted.on oneor more: percent ofclaims
handled Within a twelve_month period or the rve\ggated violation of a smegle ftandard W!thOUf
reasonable explanation” . This negotiated balance was intended tg provide a fléxible yet meaningfu
definition as to what a general business practice was and to clarify the expressed intent of previous
directors that their conCern was not one of an innocent mistake, “but of a repeated violation.

The comments regarding the statytory scheme presently in place have been at best_confu_sm?.
The primary concern has heen one of a perceived lack of authorlt)r where there Is a single
“eqregious™act. | No examples of such a sitUation were given. We would res ectfull_;(_submnt t
in The'absence of a clear need to change thr “tatutory scheme, as evidenced Dy specific examPIes
of Improper conauct the Director has heen unable to'Investigate and penalize, there IS insufficient

reason to change the current statutory scheme.
4. The NAIC Model Unfair Claims Settlement Act.

We have suggested to Senator Donley and the Director that if their true concern is to clarify
the power of the Diféctor, they should consider the Model Unfair Claims Settlement Practices Act
adopted by the National Association of Insurance Commissioners. (Attachment 2). The Alaska Act
15 hased on the predecessor to the NAIC Model Act. It was introduced at the request of Governor

Hammond, who wrote that it was intended to be regulatory in nature.

The NAIC has now updated its Model Act at in effort to recognize the proper balance
between the requlator, the insurers and the public. This Model Act on thé one hand would address
the smgle act concern, which Is what we understand to be the ma#or concem of Senafoy Donleﬁ and
the Dirgctor. On the other hand, the Model Act woulld address our major concern, which is to ensure
that .a new cause of action IS not created.  The Model Act strikes a balance by allowing
administrative action Ifan act is * committed flagrantly and in conscigus disregard of this Act or an¥
[ules promulgated hereunder” or if the act Is “committed with such frequency to indicate a generd
business practice.” While we believe the Director already has the power fo m,vesﬂgate and penalize
an “unfair or deceptive act” under the statutory scheme Presently In effect in Alaska, If the Issue
needs clarification we would recommend the lan uageo the Modle| Act to you. |t has never been
the puqiose of either our Act or the Model Act to penalize asingle mistake, but rather to address the

more serious or repeated situation,
5. No New Cause of Action Should Be Created.

. Asset forth above, the Alaska Act was originally intended to be rg/?ulatory in nature. It was
not intended to create a new private civil cause 0f action. The NAIC Model Act likewise is not
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Intended to create a new private cause of action. In fact, the NAIC Model Act emphasizes this
intent: “ Nothing herein shall be construed to create or imply a private cause of action for violation

ofthis Act.”

We remain, confused about Senator Donlegs intentions in thrs regard. _Clearly Senator
Donley's original intent was to create a new private crvr cause of action. In Senator DonIe}r
Sponsor Statement, he wrote that one of the purposes of this bill was in fact to create a claim for
thrrd party bad faith: *SB 177 expands the prohibition against such bad faith actions to third party
c armants He recently expressed the same intent ina legal publication. Attachment 3,

While Senator Donley indicated to the Committee it was not his intent to create a cause of
action for third party bad faith, thegr oposed Committee Substitute we have recerved rom his of rce
makes this anything but clear, Th oosed Committee Substitute stateson that Sectrons%
and (11r) do not create a private use faction a arnscsanrnsur r by a third-party claimant oe
Senator Donley rntend to change t eexrstrndlawr garaing the other Sections to cr ateaprrvatecrvr
cause of action for violation in ertherthe Irst or third-party sityation? We are very concerned about
anything which could be construed to create a cause ofac lon for violation of the Alaska Act, as we
believe such a cause of action would ultimately have dire consequences for Alaska insurance

CONSUMEIS.

The Model Act also makes it very clear that the Act should not *be construed to create or
impl aprrvatecauseofactron forvrolatron Thus far, vroIatronsoftheAIaskaAct have not been

p
cons rue to create aBrvate civi] cause ofaction, Ch angrngt 15 [an ua%e  especially in the manner
proRose y Senator Donl ey will rncreasetherrskthat single violation will beconstrued to create

such a private civil cause df action. Redardlesso What ¢h angesu(uen up making, we strongly
encourage the inclusion of language similar tp the Model Act to make it clear that notfiing contained

Inthe ACt Is Intended to creaté or'imply a private cause of action for its violation.

6. Third Party Claimants Should Not Be The Subject of This Act.

Several sections of the proposed le rslatron atfempts to create a relationship between an
rnsurer and a thrrd artu clarman The ode ct does .not attempt o Create such a
reatrons %reve 0r good reason. en at I pﬂr ty Is making a claim against an insured
the u(ty db the insurer’s o the insured. Likewise, the InsUred owes duties t0'the insurer, The
insured is the onIy person an insurer has a contractual relationship with

Under this proposed legislation, new duties would be created by the insurer to the third party
claimant. Such duties may well conflict with the duties owed to the insured.” Such duties are also

unilateral-no similar duly’is owed by the third party claimant to the insurer.

There is no reason for the creation of such dutres The 1997 Tort Reform Iegrslatron
contained new offer of judgment provisions that penalize any parly to litigation for actrng
Irresponsibly. It is both unneCessary and unfair to create a further penaltu which Would apply only
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to one party, but not the other,
1. The Legislature Should Not Mandate a Policy Change.

.. Section 7 of the proposed Committee Substitute would change existing law on_policy

provisions no matter how clearlxa olicy IS written, State Farm has long, opposed such Iegéglanve
mandates, [t strongly believes the law of free market supply and demand'is Ultimately the Dest way

of determining what'should and should not be covered.

. The very issue advanced by Section 7 of this provision was recently before our Su;l)reme
Court inthe casé of State Farm Fire and Casualty Company v Bongen, 925 P.2d 1042 (Alaska 9963.
Our Supreme Court there rejected the very policy arguments now being made by the proponents of

this provision:

. “We favor the majority rule. It is well established that ‘[t
insurers are generally determined b?( the terms of their policies.” (' The inltention of
the parties asto the coverage ofapolicy Is determined by the words which they have
used.’) We have held that where an insurer ‘limits the:coverage of a policy 1ssued
by it in plain language, this court recognizes the restriction.We can discern.no
sound policy reason for preventing the enforcement o fthe eal thmovement exclusion
to which the parties in this case agreed. We therefore allgn ourselves with those
courts holding that an insurer may expressly preclude covefage when damage to an
Insured's property is caused by bioth a covered and an exclucied risk.”

Bogen. 925 P.2d at 1044 (citations omitted).

The issue is not whether the policy language in question might be used to deny co_ver_agfe
where the excluded peril is an insignificantor trivial ?arto_ theloss. I1sawell established principle
of property insurance law that *rémote” causes must be dlsre(t;a_rded In cletermining whether or not
a10ss s covered. The present exclusion would not even be ngg{e_red In those cases in which the
excluded peril is onI[y mmdental% iInvolved. The exclusion isonly triggered when the excluded peril
15 at least a substantial factor in bringing about the loss.

A(i')lde from the poll?]y reasons which have led most courts and states to ,r%ect the aggroach
suggested by Section 7°of tris proposed legislation, there are other practical coi cems raised. The
Isste of de ermmmgi(what 15 “the dominant cause”. IS in many Cases not an easy one. Such
determinations are likely to be challenged and thus litigated. Even more important. is that such
provisions may actually discourage pedple from purchasing coverage which would directly cover
such risks. For exampl@.in California because ofa concurrent causation ruling, twas reparted that
Insurers paid out about 70% of the Coalinga earthquake claims even though™jnly a relatively few

Coalinga residents carried earthquake coverage.
The Alaska Supreme Court saw no sound reason to not enforce a clear policy provision

he ob_Ii%ations of
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ytvhich was agreed to by the parties. The Court's reasoning is sound ai.d we hope you will agree with
It

Thank you for the opportunity to comment on this very important legislation.
Sincerely,
LESSMEIER & WINTERS

Michael L. Lessmeier

Enclosures: 1/4/76 Letter from J%S Hammond
Unfair Claims Settle ent Practices Act

Alaska Bar Rag Article

cC.  Senator Tim Kelly
Senator Donley
Senator Hoffman
Senator Leman

M Bk ML 0N Ny
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HOUSE JOURNAL

HOUSE BILL NO. 558 by the Rules Committee by request of
the Governor-, entitled:

"An Act relating to the regulation of
insurance'practices .""

was introduced, read the first time and referred to the
Committees on Commerce and Judiciary.

“"January 14, 1976

The Honorable. Mike Bradner
Speaker of the Houaa
Alaska State Leqislature
Juneau, Alaska 799811

Dear Mr. Speaker:

In accordance with AS 24.30.060(b) and the Uniform Rules

of the Alaska state Legislature, 1 amtransmitting a bill
to revise the insurance trade practices and frauds statute
(AS 21;36) and other insurance regulatory provisions.

This bill substantially conforms to segments of the "Mockl
Unfair Trade Practices” Act’ proposed by the National
Association of Insurance Commissioners” in 1971.

Although complete understanding of the effectiveness and
potential of that model Act, a5 modified in this bill,
requires a careful reading, the following summr)( of some
of the areas with which the bill deals nay be helpful.

The bill clarifies and expands the defined unfair trade
practices by persona_and explicitly includes health care
service contractors .in the definition of parson for purpgses
of the bill. The bill also defines prohibited unfair claim
settlement practices, . Insurer claims practices have !on%_
been an obiect of criticism and concern. However, thi3 Dill
establishes the necessary standards of unfair claim
practices by which insurers and regulators may be guided.

The bill gives the director of the division of insurance
authorityto investigate complaints and issue orders requir-
Ing persons to stop acts_or practices in violation of the
chapter. Once on order is\issued, the bill provides that
the ‘director may alsg osder\a penalty of as nmuch as 510,000
for each, violation of the chapter and suspend or revoka the
violator's license. In addition, the bill gives the.
director auth}prlﬁg tﬂ seek injunctive relief to aid in the
enforcement of the chaptor.

This bill is ‘a strongL consumer-oriented measure which gives
the. director of the division of insurance more power to

deal with unfair and deceptive practices than he presentl
has; * The remedies in this bill_ provide broad relief to the
Insurance consumer through the insurance director.
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Model Regulation Service—January 1997
UNFAIR CLAIMS SETTLEMENT PRACTICES ACT

Table of Contents

Section 1. Purpose

Section 2. Definitions

Section 3. Unfair Claims Settlement Practices Prohibited
Section 4. Unfair Claims Practices Defined

Section 5. Statement of Charges

Section 6. Cease and Desist and Penalty Orders

Section 7. Penalty for Violation of Cease and Desist Orders
Section 8. Regulations

Section 9. Severability

Prefatory Note: By adopting this model act in Juno 1990, the NAIC separated issues regarding: unlair claims settlement
practices into a free-standing act apart from the NAIC Model Unfair Trade Practices Act. This change focuses more attention
on unfair claims 33 a function of market conduct surveillance separate and apart from general unfair trade practices. By
doing so, the NAIC is not recommending that states repeal their existing acts, but states may modify them for the purpose of
capturing the substantive changes. However, for those states wishing to completely rewrite their comprehensive approach to
unfair claims practices, this separation of unfair cbims from unfair trade practices is recommended.

Section 1. Purpose

The purpose ofthis Actis to set forth standards for the investigation and disposition of claims arising
under policies or certificates of insurance issued to residents of [insert state]. It is not intended to
cover claims involving workers' compensation, fidelity, suretyship or boiler and machinery insurance.
Nothing herein shall be construed to create or imply a private cause of action for violation of this Act.

Drafting Note: Ajurisdiction choosing to provioo for a private cause of action should consider a different statutory scheme.
This Act is inherently inconsistent with a private cause of action. This is merely a clarification of original intent and not
indicative of any change of position. The NAIC has promulgated the Unfair Property/Casualty Claime Settlement Practices
and the Unfair Life, Accident and Health Claims Settlement Practices Model Regulations pursuant to thie Act.

Section 2. Definitions
When used in this Act:

A. “Commissioner"” means the Commissioner of Insurance of this state;

Drafting Note: Insert the title of the chiefinsurance regulatory official wherever the term 'commissioner" appears.

B. “Insured™ means the party named on a policy or certificate as the individual v/ith
legal rights to the benefits provided by the policy;

C. “Insurer” means a person, reciprocal exchange, interinsurer, Lloyd's insurer,
fraternal benefit society, and any other legal entity engaged in the business of
insurance, including agents, brokers, adjusters and third party administrators.
Insurer shall also mean medical service plans, hospital service plans, health
maintenance organizations, prepaid limited health care service plans, dental,
optometric and other similar health service plans as defined in Section [insert
applicable section). For purposes of this Act, these foregoing entities shall be deemed
to be engaged in the business ofinsurance;

D. “Person” means a natural or artificial entity, including, but not Ilimited to,
individuals, partnerships, associations, trusts or corporations;

Copyright NAIC 1997 900-1



Unfair Claims Settlement Practices Act

E. “Policy” or “certificate” means a contract of insurance, indemnity, medical, health or
hospital service, or annuity issued. “Policy” or "certificate” for purposes of this Act,
shall not mean contracts of workers’ compensation, fidelity, suretyship or boiler and
machinery insurance.

Drafting Note: The term mpolicy’ is intended ta cover the product issued by medical, health or hospital service plans and
should bo changed to conform to the laws of each state.

The Federal Employee Retirement Income Security Act (ERISA) preempts certain entities and some activities of those
entities from the application of state laws. The purpose of these definitions is to include within this Act and regulations
issued pursuant to it, all entities and activities to the extent not preempted by ERISA-

Section 3. Unfair Claims Settlement Practices Prohibited

It is an improper claims practice for a domestic, foreign or alien insurer transacting business in this
state to commit an act defined in Section 4 of this Act if:

A It is committed flagrantly and in conscious disregard of this Act or any rules
promulgated hereunder; or

B. It has been committed with such frequency to indicate a general business practice to
engage in that type of conduct.

Section 4. Unfair Claims Practices Defined

Any of the following acts by an insurer, if committed in violation of Section 3, constitutes an unfair
claims practice:

A. Knowingly misrepresenting to claimants and insureds relevant facts or policy
provisions relating to coverages at issue;

B. Failing to acknowledge with reasonable promptness pertinent communications with
respect to claims arising under its policies;

C. Failing to adopt and implement reasonable standards for the prompt investigation
and settlement of claims arising under its policies:

D. Not attempting in good faith to effectuate prompt, fair and equitable settlement of
claims submitted in which liability has become reasonably clear;

E. Compelling insureds or beneficiaries to institute suits to recover amounts due under
its policies by offering substantially less than the amounts ultimately recovered in
suits brought by them;

F. Refusing to pay claims without conducting a reasonable investigation;

G. Failing to affirm or deny coverage of claims within a reasonable time after having
completed its investigation related to such claim or claims;

H. Attempting to settle or settling claims for less than the amount that a reasonable
person would believe the insured or beneficiary was entitled by reference to written
or printed advertising material accompanying or made part ofan application;

l. Attempting to settle or settling claims on the basis of an application that was
materially altered without notice to, or knowledge or consent of, the insured;

900-2
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J. Making claims payments to an insured or beneficiary without indicating the coverage
under which each payment is being made;

K. Unreasonably delaying the investigation or payment of claims by requiring both a
formal proof of loss form and subsequent verification that would result in duplication
ofinformation and verification appearing in the formal proofofloss form;

L. Failing in the case of claims denials or offers of compromise settlement to promptly
provide a reasonable and accurate explanation of the basis for such actions;

M. Failing to provide forms necessary to present claims within fifteen (15) calendar days
ofarequest with reasonable explanations regarding their use;

N. Failing to adopt and implement reasonable standards to assure that the repairs of a
repairer owned by or required to be used by the insurer are performed in a
workmanlike manner.

Section 5. Statement of Charges

Whenever the commissioner has reasonable cause to believe that on insurer doing business in this
state is engaging in any unfair claims practice and that a proceeding in respect thereto would be in
the public interest, the commissioner shall issue and serve upon the insurer a statement of the
charges in. that respect and a notice of hearing, which shall set a hearing date not less than thirty
(30) days from the date of the notice.

Drafting Note: If a format heariog procedure exists, states may wish to incorporate the timeframes from that existing
procedure.

Section 6. Cease and Desist and Penalty Orders

If, after hearing, the commissioner finds an insurer has engaged in an unfair claims practice, the
commissioner shall reduce the findings to writing and shall issue and cause to be served upon the
insurer charged with the violation a copy of the findings and an order requiring the insurer to cease
and desist from engaging in the act or practice and the commissioner may, at the commissioner’s
discretion, order:

A Payment of a monetary penalty of not more than 51,000 for each violation but not to
exceed an aggregate penalty of $100,000, unless the violation was committed
flagrantly and in conscious disregard of this Act, in which case the penalty shall not
be more than 525,000 for each violation, but not to exceed an aggregate penalty of
$250,000 pursuant to hearing; and/or

B. Suspension or revocation of the insurer's license if the insurer knew or reasonably
should have known it was in violation ofthis Act.

Section 7. Penalty for Violation of Cease and Desist Orders
An insurer that violates a cease and desist order of the commissioner and, while the order is in effect,
may, after notice and hearing and upon order ofthe commissioner, be subject, at the discretion ofthe

commissioner, to:

A A monetary penalty of not more than $25,000 for each and every act or violation not
to exceed an aggregate of $250,000 pursuant to hearing; and/or

B. Suspension or revocation ofthe insurer’ license.
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Section 8. Regulations

The commissioner may, after notice and hearing, promulgate reasonable rules, regulations and
orders as are necessary or proper to carry out and effectuate the provisions of this Act. The
regulations shall be subject to review in accordance with Section [insert applicable section!.

Drafting Note: Insert section number providing for rc /iew of administrative orders.
Section 9. Severability

If any provision of this Act, or the application of the provision to any person or circumstances, shall
be held invalid, the remainder of the Act, and the application of the provision to persons or
circumstances other than those as to which it is held invalid, shall not be affected thereby.

Legislative History (all references are to the Pmoeediir.ps of the NAIO).
1972 Proc. 115, 16 443-444, 491, 495-496 (claims settlement practices mede part of Unfair Trade Practices Act).

1990 Prec. 117 1314, 160, 17/-179 ed free-standing clains settlenent aa).
1991Proc|915192-11% ZO&ZOG%Wanéhdedrgﬁd repn!rqtged)?ms practioss act)
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Bill allows state to
nvestigate msurance

DTaCtices

By Serator Dave Donley

Last legislative session | intro-
duced Senate Bill 177 'The Alaska
Insurance Consumers Protection
Act”to give injured Alaskans and in-
surance consumers a fairer playing
field when dealing with insurance
companies. The Alaska Division of
Insurance supports SB 177.

SB 177 makes a major step toward
better consumer protection by allow-
ing the Division of Insurance to in-
vestigate individual acts ofunfair or
deceptive trade practices. Amazingly,
under existing law, the division does
not have the jurisdiction to investi-
gate individual acts ofunfair insur-
ance claims practices. The division
is powerless to investigate an indi-
vidual insurer until a pattern ofde-
ceptive trade practices has devel-
oped. Such a pattern is often very dif-
ficultto prove and can require staff-
ing the division currently does not
have. This lack ofjurisdiction pro-
motes bad claims practices by insur-
ance companies since they know that
there is little enforcementto protect
individual injured victims and con-
sumers.

Senate Bill 177 also affords Alas-
kans more opportunity to pursue fair
and equitable claims through arbi-
tration. Many consumers and even
insurance agents are sometimes in-
timidated from pursuing a fair
settlement because of fear of retali-
ation from the insurer. This discour-
ages claimants from pursuing a fair
settlement and hinders the con-
sumer protection ability ofthe Divi-
sion of Insurance, as they are unable
to gain access to information needed
to effectively protect consumers. SB
177 provides immunity from liabil-
ity for defamation for those persons
who provide the division with infor-
mation regarding an unfair act or
practice. This provision will better

protect both agents and insurance
consumers.

At the specific request 0: the Divi-
sion of Insurance SB 177 also prohib-
its insurers from denying a claim in
which multiple causes caused the
loss to occur and there is a second-
ary cause thatis not covered by the
policy. SB 177 ensures that a claim
is covered when a losshas more than
one cause and the dominant cause
is covered by the policy.

Under existing law, third party
claimants are not entitled to the
same protections as first party
claimants. Insurers know this and
often will require an injured third
party to pay the costs ofarbitration
or mediation before the process even
begins. Ifthe amountat issue is less
than the cost of arbitration the in-
surer can unfairly "low ball” the in-
jured party. Additionally, insurers of-
ten use the high cost of litigation,
which also may exceed the value of
the claim, as leverage in coercing le-
gitimate third party claimants to
accept settlements that do not ad-
equately compensate them for their
injuries. Under current law such
practices are prohibited as to first
party claims butnotasto third party
claims.

SB 177 expands the prohibition
against such bad faith actions to
third party claimants and affords
them a fair arbitration claims pro-
cess while also curtailing unneces-
sary litigation. Affording and ex-
panding insurance claims protec-
tions to both first and third party
claimants is fair, equitable and good
public policy.

Injured Alaskans and insurance
consumers deserve better protection
from insurance company unfair
claims practices. We need a Division
of Insurance that has the authority
necessary to protectconsumers. Your
support and passage of Senate Bill
177 will help provide just that.

drive) ana is my personal choice—inT
The B-2130 is really small at 8"x 1C
ounds, includes a 400 megahertz

RAM, and 10.4" TFT screen with
output, an internal 56K modem ar
Ethernet. Itis the least expensive sys
magnesium metal case.

5. Compag’s Armada M300 is a bi
Founds. The Armada M300 costs $'
arge 11.3" active matrix screen plus a
modem, a 4.3 Fggabyte hard disk, £
usual, the CD-ROM drive, which is >
programs, is an extra cost item.

6.Toshiba’s Libretto 110sub-notet
It's the smallest Windows 98 notebc
mostly for lightduty work, such as som
use. Some people deride the Libretto 1
of O stofaCD-ROM drive)
fc m I iksystem. Itincludest
pr > egabytesDRAM a4.|
C
<

§ ealistically, that's prc

any of our readers are
avorite is Toshiba's
(D)

30|«

:em is also top pick. It
aen, a Pentium I 3(
AM, a 6.4 gigabyte I
ybuiltin, all inahighstr
3D-ROM drive is extra

and IBM ThinkPac

le mid-size notebooks,
rger external dimensio
Irs choice, but s rather
he desktop “slice” and |



A LASKA

STATE LEGISLATURE

H ouse of Representatives

COMMITTEE ASSIGNMENTS;

LABOR &COMMERCE COMMITTEE. CHAIRMAN

JUDICIARY COMMITTEE, MEMBER

LEGISLATIVE COUNCIL, MEMBER

SPECIAL COMMITTEE ON UTILITY RESTRUCTURING, MEMBER

SPECIAL COMMITTEE ON ECONOMIC DEVELOPMEN
TOURISM, MEMBER

el R N Rtk s

Representative Norman Rokeberg

December 23,1999

The Honorable Jerry Mackie
Chairman, Senate Labor & Commerce Committee

State Capitol

Juneau, AK 99801-1182

Dear Jerry:

Enclosed is a copy of a bill I had drafted in response to a letter
from a Mr. Michael Cohn. Senator Leman sent you a copy of a
letter he wrote to Mr. Cohn (dated October 6,1999).

Jerry, while I think Mr. Cohn has some valid points
concerning the situation he described, | do not want to
introduce the bill either as a personal bill or a committee bill.
Rep. Hudson contacted me concerning the bill but he, too, does
not want to introduce the bill. 1 am sending the draft to you
with a request to review the same. Let me know ifyou or your
committee will introduce the bill and I will be glad to help
when it comes to the House side.

Happy holidays,

Norman Rokeberg

State Representative

House District 11

Enclosure: LSI155\A, Ford, 10/25/99

ALASKA

ATM AVENUE, SUITE 640
AK 99501

STATE CAPITOL

JUNEAU, AK 99601-1182

PHONE:
FAX: (90

fi
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-2040
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HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED

"An Act relating to uninsured and underinsured motor vehicle insurance.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* section 1. As 28.20.445(f) is amended to read:
(f) 1f both the owner and operator of the uninsured vehicle are unknown,

payment under the uninsured and underinsured motorists coverage shall be made only
where direct physical contact between the insured and uninsured or underinsured motor
vehicles has occurred, or where a person other than the insured attests that a
motor vehicle involved in the accident left the scene without being identified. A
vehicle that has left the scene of the accident with an insured vehicle is presumed to
be uninsured If the person Insured reports the accident to the appropriate authorities
within 24 hours.

* Sec. 2. as 28.22.201(b) is amended to read:
(b) 1f both the owner and operator of a vehicle are unknown, payment under

the uninsured and underinsured motorists coverage may be made only where direct
contact between the motor vehicles has occurred, or where a person other than the
-

New Text Underlined [DEETED TEXT BRACKETED)]
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Insured attests that a motor vehicle involved in the accident left the scene without
being identified. A vehicle and operator that have left the scene of an accident with
another vehicle are presumed to be uninsured if the insured person reports the accicent
to the appropriate authorities within 24 hours.

9.

New Text Underlined [DELETED TEXT BRACKETED]
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September 21, 1999

The Honorable Jerry Mackie
Alaska State Senate

Room 427

State Capitol

Juneau, Alaska 99801 -1182

Dear Senator Mackie:

| am writing this letter to bring to your attention what appears to be an unintended result of AS
28.20.445(1% which slates.

It both the owner and operator of the uninsured vehicle are
unknown, payment under the uninsured and underinsured motorist
coverage shall be macle only where direct physical contact between
the insured and uninsured or underinsuréd motor vehicle has
occurred. A vehicle that lias left the scene of the accident with an
insured vehicle, is presumed to be uninsured If the person insured
reports the acciclent to the appropriate authorities within 24 hours.

Ina case this [aw firm handled, the insurance compar&y was unwilling to pay under the uninsured
motorist provision of its Pollcy_as a result of an.accident in which its insured, an innocent victim
of an automobile accident, recéived ngunes utilizing AS 28.20.445(f) as its clefense. In said case,
the victim was proceeding east on ’MalIeP( Road in Anchorage When she was struck by a
second individual who clossed the center fine heading west on O'Malley. ~The insurange
com,o,any has claimed that the second individual crossed into the oncoming lang of traffic to, avoid
a collision with a third vehicle that hagl come out of a sigke street. Commodore Drive, into his lane
of traffic, 'the third vehicle vanished during the accident. Since the vanishing vehicle did not
directly strike the victim, and despite the fact, that there are agparentIX Witnesses who saw that
vehicle, the Insurance company took the position that under AS 28.20.445(1) it is not responsible
for the actions of the third vehicle (the vehicle which had blocked the road), which allegealy

caused the second driver to swerve info oncoming traffic.

As written, the statute would even preclude recovery to a victim of an uninsured vehicle in cases
where the victim is at a stop light and is struck by a Second vehicle which collided with the victim



The Hoporable Jer5y Mackie

Pa

Segtem er 21, 199

e 2

as a result of the actions of a third vehicle which struck the second vehicle, the third vehicle
subsequently leaving the scene and not being located, I such cases, there would be no “direct
contact between thé vehicle that left the scéne and the victim. ~ Under those circumstances, an
insurance company could claim the uninsured or underinsured motorist provision would not

apply because of AS 28.20.445(f).

Clearly, it appears that AS 28.20.445(1% was intended to prevent claims brought by individuals
who afe Injured inone-car collisions with objects, or have an accident such as going off the road
or st_rlklng atree, and then claim that a phantom vehicle caused.them to have the accident. It was
not Intended, or should not have been intended, to apply to a situation where there IS no question
but that an accident occurred, where there were witnesses who may have observed the vehicle
which left the scene, and where It is undisputed. that the victim waS struck bY another vehicle,
whether the striking of the victim occurred “directly” by the vehicle that Teft the scene, or

|nd|rectl¥ by the Vehicle that created the traffic conditions which resulted in the accident and
then left the Scene. At a minimum, the statute should be amended to allow the, insured an
opfl])_ortum to prove that he or she was injured as a result of another vehicle, even if that other
venicle did not” directly strike the insured, and where there is independent evidence to prove
same.

Accordingly, | would request that you take steps fo remedy or rectify what appears to be an
unintended” result of AS 28.20.445(1) hefore” other innocent people are victimized by an

unintenced result of the statute.
Thanking you in advance for your attention to this matter, Lremain,

Sincerely yours,

WEIDNER & ASSOCIATES, INC.
A Professional Corporation

Michael Cohn
Attorney at Law

MC/mm

o Governgr Tony Knowles
Alaska State Senate
Alaska State House
Robert Lohr, Director, Division of Insurance



SENATOR LOREN LEMAN  1omest anchorage

716 W 4th Ave, Suite 520, Anchorage, AK 99501 (907) 258-8189 Session: State Capitol, Juneau, AK 99801 (907) 465-2095
Web Site: http://www.akrcpublicans.org/Leman.him Email: SenatorJLoren_Lcman@Iegis.statc.ak.us

October 6, 1999

Mr. Michael Cohn
Weidner & Associates, Inc.

330 L Street, Suite 200

Anchorage, AK 99501

Dear Mr. Cohn;

Thank you for brin glng the mattero interpretation of AS 28.20.445(f
have not researched the mtento teon?lnal law (CCSHB 7 passed |
cannot speak to the intent of the Legislature when 'the law was

| sug?est that K/(I)u work with the chairmen of the Labor and Commerce committees.

Senator Jerry Mackie chalrs the Senate commlttee and Regresentatlve Norman Rokeberg
chairs the House committee, | ama member oft eSenat committee and will keep your
correspondence on hand as back up to any potential legislation.

Sincerely?

) to my attention. |
nl 984{ and so

Senator Loren Leman

cc. Senator Jerry Mackie
Representative Norman Rokeberg


http://www.akrcpublicans.org/Leman.him
mailto:SenatorJLoren_Lcman@legis.statc.ak.us

Alaska State Legislature
SENATE LABOR & COMMERCE COMMITTEE

Official Business StaU, Capilol
Juneay, AK 9B80M182

(907)465-3844

ADDITIONAL INFORMATION FOR
$B 177
(2/29/00)

1. A proposed hlank CS (LS0902/H). It has a new section 6 and section
8. The first specifically prohibits suits by third party claimants. The
|atter allows the director of the division of insurance to use discretion in
imposing penalties for a single occurrence of a violation.

2. AG's opinion on whether AS 21.36.150 authorizes the director of the
division of insurance to determine that a single act can constitute a
violation of trade practice prohibitions.

3. Letter of support for SB 177,
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CS FOR SENATE BILL NO. 177( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor/s):  SENATOR DONLEY

A BILL
FOR AN ACT ENTITLED
"An Act relating to insurance trade practices; and providing for an effective

date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new

section to read:
SHORT TITLE. This Act may be known as the Alaska Insurance Consumers

Protection Act.
* Sec. 2. AS 21.36.010 is amended to read:
Sec. 21.36.010. Purpose. The purpose of this chapter is to requlate an act or

a trade practice [PRACTICES] in the business of insurance in accordance with the
intent of Congress as expressed in 15 U.S.C. 1011 -1015 CMcCarran-Ferguson Act)
[THE ACT OF CONGRESS OF MARCH 9, 1945 (P.L. 79-15; CH. 20, 59 STAT.
33),] by defining or providing for determination of all the practices in this state that
constitute an unfair method [METHODS] of competition or an unfair or deceptive act

1- CSSB 177( )
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or practice [ACTS OR PRACTICES] and by prohibiting them.
* sec. 3. AS 21.36.020 IS amended to read:

Sec. 21.36.020. Unfair methods, deceptive acts prohibited. A PErson may
not engage in an act or a trade practice in this state or relative to a subject resident,
located, or to be performed in this state that is defined in this chapter as, or determined
under this chapter to be, an unfair method of competition or an unfair or deceptive act
or practice in the business of insurance.

* Sec. 4. AS 21.36.070(b) IS amended to read:
(b) A person providing the director with information concerning the financial

condition or an act or a practice [PRACTICES] of a licensee of the division is
immune from liability for defamation.

* Sec. 0. AS 21.36.125 Is amended to read:
sec. 21.36.125. Unfair claim settlement practices. A PErSon may not commit

[OR ENGAGE IN WITH SUCH FREQUENCY AS TO INDICATE A PRACTICE]

any of the following acts or practices.
(1) misrepresent facts or policy provisions relating to coverage of an

insurance policy;

(2) fail to acknowledge and act promptly upon communications
regarding a claim arising under an insurance policy;

(3) fail to adopt and implement reasonable standards for prompt
investigation of claims;

(4) refuse to pay aclaim without a reasonable investigation of all of
the available information and an explanation of the basis for denial jf the claim or for
an offer of compromise settlement t

(5) fail to affirm or deny coverage of claims within a reasonable time
of the completion of proof-of-loss statements;

(6) fail to attempt in good faith to make prompt and equitable
settlement of claims in which liability is reasonably clear;

(7 COMpel an insured or third-nartv claimant [INSUREDS] to
litigate for recovery of an amount [AMOUNTS] due under an insurance nolicv
[POLICIES] by offering substantially less than an amount [THE AMOUNTS]

CSSB 177( ) -
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ultimately recovered in an action [ACTIONS] brought by the insured or third-party

claimant [THOSE INSUREDS];
(8) attempt to make an unreasonably low settiement by reference to

printed advertising matter accompanying or included in an application;
(9) attempt to settle a claim on the basis of an application that has been

altered without the consent of the insured;

(10) make a claims payment without including a statement of the
coverage under which the payment is made;

(11) make known to an insured or third-narty claimant [INSUREDS
OR CLAIMANTS] a policy of appealing from an arhitration award [AWARDS] in
favor of an insured or third-party claimant [INSUREDS OR CLAIMANTS] for the
purpose of compelling the insured or third-party claimant [THEM] to accept a
settlement or compromise [SETTLEMENTS OR COMPROMISES] less than the
amount awarded in arbitration;

(12) delay investigation or payment of claims by requiring submission
of unnecessary or substantially repetitive claims reports and proof-of-loss forms;

(13) fail to promptly settle claims under one portion of a policy for the
purpose of influencing settlements under other portions of the policy;

(14) fail to promptly provide a reasonable explanation of the basis in
the insurance policy in relation to the facts or applicable law for denial of a claim or
for the offer of a compromise settlement; or

(15) offer a form of settlement or pay a judgment in any manner

prohibited by AS 21.89.030. t
* Sec. 6. AS 21.36.125 is amended by adding a new subsection to read:
(b) The provisions of (a)(7) or (11) of this Section do not create a private cause
of action against an insurer by a third-party claimant.
*Sec. 7. AS 21.36 is amended by adding a new section to read:
Sec. 21.36.212. Prohibited denial of claim for causation. An insurer may
not deny a claim if a risk, hazard, or contingency insured against is the dominant cause
of aloss and th* denial occurs because an excluded risk, hazard, or contingency is also

In a chain of causes but operates on a secondary basis.

3 CSSB 177 )
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* Sec. 8. AS 21.36.320(g) is amended to read:
(g) In determining the penalty imposed under (d) and (e) of this section, the

director shall consider the amount of loss caused by the violation and the amount of
benefit derived by the person by reason of the violation and may consider other
faCtOrS, inC|Uding the seriousness of the violation, whether the violation was a single
act or a trade practice, and deterrence of the violator or others.

~ sec. 9. 1NiS Act takes effect January 1, 2001.

CSSB 177( ) “
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MEMORANDUM State of Alaska

Department of Law

. Robert A, Lolir date:  January 25, 2000
Director
Division of Insurance
DeEartmen,tofCommum &
conomic Developmen rec wo 209-5229
Vir?iniaA. Rusch susseer:  AS 21.36.150
Assistant Attorney General

Fair Business PraCtices Section
Anchorage

In connection with a _endin% bill that would modify AS 21.36.010, AS 21.36.020 and
AS 21.36.125 to prohibit a single unfair and ecerPtlye act (as well as repetitive acts constituting an unfair

and deceptive practice), you have asked for an inteipretation of AS 21.36.150.1Specifically, you asked

1 This statute provides:
Sec. 21.36.150. Procedures as to undefined practices.

_(a) If the director helieves that a person engg,aged In the insurance business is
engaging in this state in an unfair method 0f competition or in an unfair or deceptive act
or practice in the conduct of the business that is not defined as bemgi unfair or oeceptive
under this chapter, the director shall hold a hearing on the matter, 1fthe director believes
it would be ' the public interest to do so after giving notice o the hearing and of the
charges. U?on conclusion of the hearing the diréctor Shall make a written feport of the
findings of fact relative to the chargeS and serve a copy upon the person and any

Intervenor at the hearing.

([b) If the report charges a violatign of this chapter and if the method of
competition, act, or practice has not been discontinued" the director may, through the
attorney general of this state, at any time after the service of the report, cauise an action to
be institdted to enjoin and restrain the person from engaging In the method, act, or
Practlce. In the action the court may grant a restraining ‘order or injunction uRon Just
erms, but the state may not be required to give security before the issyance of the order
or injunction. I aecard of the proceedings In the hearing hefore the director was made,
a certified transcript, Including all evidence taken and the report and findings, shall be

received In evidence in the action.

(g) | the director's report made undr (a) of this section, or order.on hearing mage
under AS 21.36.320 does not charge a violation of this chapter, an intervenor™in the
proceedings may appeal from the order or report within the time and in the manner

provided for appeals from the director generally.




Robert A. Lohr January 24,2000
Page 2

whether this statute authorizes the director of the Alaska Division of Insurance to determine that a single
act, rather than apattern of repetitive acts, constitutes a violation of these provisions of the trade practices

and frauds chapter of the Alaska Insurance Code.

Briefly, the answer to your question is that AS 21.36.150 authorizes and establishes a
procedure for the staté insurance regulator to examine whether an activity that is not otherwise prohibited
In the tracle practices and frauds ¢ aPter, AS 21.36, o, b¥ re?ulatlons adopted under it, is unfair and
deceptive, and should therefore be forbidden. Nothing in the fanguage of this statute suggests that s is
Intended to aythorize the director to determine that a single act s a vidlation. of statutory provisions that
forbid & npractlce of, or repetitive acts of, a defined unfair or deceptive activity, Evenif AS 21.36.150
can be Interpreted to give the director this authority, the Horocess escribed In'AS 21.36.150 would be a
cumbersome way to enforce the prohibitions agairist unfair or deceptive acts .

.. Thediscussion below explains this answer by reviewing commentary on the source from
which this section was derived and some examples of past orders issued under it

. AS21.36.150 was adopted in 1966 as part ofa major revision of the Alaska Insurance
Code. It is derived from the National Association of Insurance Commissioners (NAIC) Model Unfair
Trade Practices AC'[InItIa”X approved in 1946. According to the legislative history (See NAIC Model
Regulation Service, p.8S0-19), this model act was the restlt of one0f the first efforts to develop state
laws, requlating insurance after Congress passed the McCarran -Ferguson Act of 1945 (P.L. 79-15) that
provided for continued state requlation of insurance. P.L. 79-15 contained a moratorium from the
_aP lication of federal law to periit the states time to develop laws, but provided for federal regulation
|

he states did not take on the responsibility.

. Five years after the Alaska legislature adoPted AS 21.36.150 in 1966, the NAIC
substantially revised the model act provisions on which this statute was based. The historical commentary
for sections 7 and 8 of this model act reports that the commissioners concluced that the procedure for
dealing with * undefinedfLuntair trage practices was tog cumbersome. (NAIC Model Regulation Service,
p. 880-30). The NAIC, revised these sections, of the model act to authorize a state insurance
commissioner to hold hearings, Issue cease and desist orders and impose penalties. In 1976, the Alaska
legislature added AS 21.36.320, which gave the director of the Alaska division of insurance authority
similar to the NAIC's revised sections 7and S. But the Alaska legislature left AS 21.36.150 in placé
makm% only slight changes in 1985 és_ubstltutmg areference In subsection ([c) to AS 21.36.320 o AS
21.36,140, “which was rg e_aledg and in 1992 (addlng]sub_secnon (d) with other stylistic changes). The
addition of subsection (d) in 1992 made clear that the director can also use the Tequlation adoption

process to define unfair and deceptive trade practices.

_ This history, as well as the language of AS 21.36.150, therefore shows the statute was
Intended to deal with * undefined” practices. [t'ls @ procedure to determine whether questioned practices
are unfair and deceptive, rather than a procedure to determine whether a person is guilty of conduct that

[d) .. In addition to the unfair methods and unfair or deceptive acts or practices
expressly defined in this title, the director may adopt re%ulatlo,ns to define other methods
of competition and other acts and practices related to the business of insurance that are

unfair Or deceptive.
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has previously, been defined as unfair and deceptive. The statute incorporates due P_rocess protections,
Including requirements for notice of the Issue to the personwio is carrying on the activity, a hearing, and
awrittert report with findings of fact. But this section,gives the director nd authority to order a cease and
desist order or impose penalties for a violation, The director I required to apply to a court for
enforcement orders. I contrast, under AS 21.36.320, the director is authorized to iSSUg cease and desist
orders and impose penalties for violations of the trade practice and frauds chapter, AS 21.36.

Amang orders of the director of the division of insurance compiled in the National

Insurance Law Servicg (NILS Publishing Company, Chatsworth, CA) are two examples issued under this

statute in 1970, In Orcler R70-1, Workrmen's Compensation Deposit Insurance Premium Unfair Practice

Dec 14, 1970), the director concluded that a practice of b||||n_9 a voluntary expiration or termination

ayroll re,oort_and continuing to hold the deposit premium untia physical audit ot the payroll records

often resulted in substantial excess waorker's compensation premiums being held by insurers. “The director
declared this an unfair practice and defined a practice to be used instead!

_ In Order R70-2, Trans-Alaska Pipeline Wrap-Up (April 17, 1970), the director held a
hearing on a complaint from the Alaska Association of Insurance Agents that the propgsed insurance
program of the, Trans-Alaska Pipeline System was an unfair practice in the Insurance business. The
diréctor rejected the complaint flndln%that there was no evidence that the pipeline consortium “is or was
at any time engaged in the insurance business or contemplates engaging the insurance business."

Conclusion. Based on the Iangua?e of the statute, the historical commentary on the NAIC mogel on
which It is based, and examplés of how AS 21.36.150 has been used in the past, we conclude that its
puipose is to establish a procedure for determining whether a particular activity in the insurance business
should be pronibited as unfair or deceptive. Morg recent legislative enactments give the director other
means.to both define unfair and deceptive trade practices In the insurance busingss and enforce the
Prohlblt,lon against them. But we find nothlnﬁ N AS 21.36.150 that authorizes the director to determine
hat a single act Is a violation of a statute that prohibits a practice of certain defined conduct in the

business f Insurance.
VAR;jem
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February 16, 2000

The Honorable Dave Donley
Alaska State Leglslature
Mail Stop: 31007Room 508
Juneau, AK  99801-1182

RE: SB 177: "AnAct Relating to Insurance Trade Practices; and Providingfor an Effective Date "

Dear Senator Donley:

| write in support of SB 177.

The Bill makes a single, unlawful, and unreasonable act by insurance carriers subject to scrutiny by
the Division of Insurance. It is about time. Alaska insurarice consumers should not be subject t the
"one free bite” rule. It should not be incumbent upon an insurance consumer to show some sort of
pattern or practice before Alaska’sregulatogl agency takes action on that consumer's behalf. A
carrier that does not engage in illegal or predatory practices should have nothing to fear from this

change inthe law.

| also want to make you aware of some common insurance company practices that | hear about every
day as | interview potential clients in my office. Legislators need'to be aware that constituents are
being taken advan agfe of on aregular basis in a planned and orchestrated wa}/ b){ major insurance
carriers who have defined an uneven playing field. I insurers cannot win on the Taw and the: facts,

they can win because of the practical circumstances of these cases.

Medical payments coverage, as %/ou know, is coverage that pays for medical bills based on status.
Typically. you have to havé the status of iding in an insured automobile. f you are injured and you
have medical bills, the medical payments coverage is supposed to pay for those medical bills no
matter who caused the rempﬂatmgg_ Incident. No one likes to go to the doctor and no one likes to run
up medical bills.  Your constituents, when injured, obtain heaith care and follow the
recommendations of their physicians. Unfortunately, this does not lead to the prompt payment of
these medical bills that Alaska insurance consumers have aright to expect.

Instead, the insurance industry will slow pay the medical providers, obtain a “medical records review”
from some nurse or physician (often from another state), find a basis therein to deny payln% hills that
have al read){ been incurred in good faith by your constituents, and then refuse to resolve the matter
with either the physician, whose hills are Uripaid, or your constituent, whose medical bill is unﬁald
and whose credit worthiness is now at risk. This, of course, is aside from the frustration that these
peaple feel because they cannot obtain needed medical care. There are certainly circumstances where
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this practice may ultimately have adverse andl serious long-term consequences for a claimant requiring time-
sensitive care.
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SENATE BILL NO. 177
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY SENATOR DONLEY

Introduced: 5/16/99
Referred: Labor and Commerce

A BILL
FOR AN ACT ENTITLED
"An Act relating to insurance trade practices; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. SHORT TITLE. This Act may be known as the Alaska Insurance Consumers,

o Protection Act

‘l
700

g!
10 |
i1
12
13
14

* Sec. 2. AS 21.36.010 is amended to read:
Sec. 21.36.010. Purpose. The purpose of this chapter is to requlate an act or

a trade practice [PRACTICES] in the business of insurance in accordance with the
intent of Congress as expressed in 15 U.S.C. 1011 - 1015 (McCarran-Ferguson Act)
[THE ACT OF CONGRESS OF MARCH 9, 1945 (P.L. 79-15; CH. 20, 59 STAT.I
33),] by defining or providing for determination of all the practices in this state that
constitute an unfair method [METHODS] of competition or an unfair or deceptive aci.
or practice [ACTS OR PRACTICES] and by prohibiting them.

* Sec. 3. AS 21.36.020 is amended to read:

- SB 177

New Text Underlined [DELETED TEXT BRACKETED]
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Sec. 21.36.020. Unfair methods, deceptive acts prohibited. A person may
not engage in an act or a trade practice in this state or relative to a subject resident,
located, or to be performed in this state that is defined in this chapter as, or determined
under this chapter to be, an unfair method of competition or an unfair or deceptive act
or practice in the business of insurance.

*Sec. 4. AS 21.36.070(b) is amencled to read:
(b) A person providing the director with information concerning the financial

condition or an act or a practice [PRACTICES] of a licensee of the division is
Immune from liability for defamation.

* Sec. 5. AS 21.36.125 is amended to read:
Sec. 21.36.125. Unfair claim settlement practices. A person may not commit

[OR ENGAGE IN WITH SUCH FREQUENCY AS TO INDICATE A PRACTICE]

any of the following acts or practices;
(1) misrepresent facts or policy provisions relating to coverage of an

Insurance policy;

(2) fail to acknowledge and act promptly upon communications
regarding a claim arising under an insurance policy;

(3) fail to adopt and implement reasonable standards for prompt
Investigation of claims;

(4) refuse to pay a claim without a reasonable investigation of all of
the available information and an explanation of the basis for denial of the claim or for

an offer of compromise settlement;
(5) fail to affirm or deny coverage of claims within a reasonable time

of the completion of proof-of-loss statements;

(6) fail to attempt in good faith to make prompt and equitable
settlement of claims in which liability is reasonably clear;

(7) compel an insured or third-party claimant [INSUREDS] to
litigate for recovery of an amount [AMOUNTS] due under an insurance policy
[POLICIES] by offering substantially less than an amount [THE AMOUNTS]
ultimately recovered in an action [ACTIONS] brought by the insured or third-party
claimant [THOSE INSUREDS];

9.

New Text Underlined [DELETED TEXT BRACKETED]
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(8) attempt to make an unreasonably low settlement by reference to
printed advertising matter accompanying or included in an application;
(9) attempt to settle a claim on the basis of an application tiiat has been

altered without the consent of the insured;
(10) make a claims payment without including a statement of the

coverage under which the payment is made;

(11) make known 10 an insured or third-party claimant [INSUREDS
OR CLAIMANTS] a policy of appealing from an arhitration award [AWARDS] in
favor of an insured or third-partv claimant [|NSUREDS OR CLA|MANTS] for the
purpose of compelling the insured or third-partv claimant [THEM] to accept a
settlement or compromise [SETTLEMENTS OR COMPROMISES] less than the
amount awarded in arbitration;

(12) delay investigation or payment of claims by requiring submission
of unnecessary or substantially repetitive claims reports and proof-of-loss forms;

(13) fail to promptly settle claims under one portion of a policy for the
purpose of influencing settlements under other portions of the policy;

(14) fail to promptly provide a reasonable explanation of the basis in
the insurance policy in relation to the facts or applicable law for denial of a claim or
for the offer of a compromise settiement; or

(15) offer a form of settlement or pay ajudgment in any manner

prohibited by AS 21.89.030.
Sec. 6. AS 21.36 is amended by adding a new section to read:
Sec. 21.36.212. Prohibited denial of claim for causation. AN INSUrer may

not deny a claim if a risk, hazard, or contingency insured against is the dominant cause
of aloss and the denial occurs because in excluded risk, hazard, or contingency is also
I a chain of causes but operates on a secondary basis.

sec. 1. This Act takes effect January 1, 2000,

3
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Tony Knowles, Governor

Division of Insurance

u
P.0. Box 110805, Juneau, AK 99811-0805
Telephone: (907) 4%5 -2515 « Fax: (907) 465-3422 wiext Telephone: (907) 465-5437

Emall: Insurance@dced.state.ak.us « Website: www.dced.state.ak.us/insurance/

Re: SB 177— Insurance Trade and Practices Act

In response to the questions raised regarding consumer complaints at the Labor and
Commerce hearing on February 8,1have enclosed information from the Division of
Insurance’s annual report for fiscal year 1999. In addition to a narrative report on the
complaint process, there are four tables of data.

Table 1 shows a comparison of complaint activity over the past five years.

Table 1l shows complaints by line of coverage.

Table Il reflects the reason the complaint was filed.

‘fable IV is a comparison of premiums to total complaints for companies with five or
more complaints for calendar year 1998.

V V Sy

Please let me know if additional information is needed.

Sincerely,

For Robert A. Lohr
Director

RAL/SR/pb4351a.doc
Enclosure

Pronoting a healthy economy and strong communities
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Senator Dave Donley
ALASKA STATE LEGISLATURE

MEMORANDUM
To: Senator Jerry Mackie
Che%r, Senate Labor & Commerce Committee
From: Senator Dave Donley
Re: Hearin? Request for SB 177 - “The Alaska Insurance Consumers
Protection Act”

Date; January 10, 2000

| request that you schedule Senate Bill 177, “The Alaska Insurance Consumers Protection
Act”, for ahearing In your committee.

\%%nate Bill 177 will give injured Alaskans an? insurance consumers a fairer playing field
wnen gealing with Insurance companies by allowing the Division of Insurance to
Investigate individual acts of unfair or deceptive trade practices.

The Alaska Division of Insurance supports SB 177.
| have included the sponsor statement for your review.
|f you have any questions, please contact James Armstrong of my staff at 3887.

DDIjja

Vice-Chair, Senate Finance Committee ¢ Chair, Capital Budget Subcommittee ¢« Co-Chair, Anchorage Caucus
MEMBER: Senate Judiciary Committee ¢ Senate Labor & Commerce Committee ¢ Legislative Council

January-MnX: STATE CAPITOL » JUNEAU, AK «99801-1182 ¢ (907) 465-3892 « FAX: 907) 4656595
Junc-December. 716 W. 4TH AVE.. STE. 430 « ANCHORAGE, AK *99501 ¢ (907) 269-0234 « FAX: (907) 269-0238

| Produced in House |



Senator Dave Donley

ALASKA STATE LEGISLATURE

Sectional Analysis

or
Senate Bill 177

“The Alaska Insurance Consumers
Protection Act”

Section #1 - Describes the short title of the legislation.

Section #2 - Specifies that the purpase of AS 21.36 15 to requlate not only unfair
methods or trade practices hut also single acts or a deceptivé practice.

Section #3 - Specifies that single or multiple trade practices that are unfair or deceptive
are prohibited.

Rationale:  Under existing law, the Division of Insurance does not have the
jurisdiction to take administrative action concerning individual acts of unfair insurance
practices. In many instances, the division will not &ven |nves_t|(1;ate an Indlividual insurer
until a pattern of deceptive trade practices has developed. This Tack ofhurlsdlctjon
promotes bad practices b}q Insurance companies since they know that there is |ittle
enforcement t0 re(%_ulatet eir practicgs.  This language would allow the Division of
Insurance to investigate and take action relative t0 individual acts of unfair or deceptive
trade practices and fo better track patterns of abuse.

Section #4 - Specifies that a person who provides the director of the division of
Insurance with information regarding an act or practice of a licensee is immune from

liability for defamation.

Rationale: I reported instances, consumers and even insurance agents are sometimes
Intimidated from pursuing a fﬁlr settlement hecause of fear of refaliation. from the insurer.
This type of activity hinders the consumer protection ability of the Division of Insurance,
as they are unable to_gam afcess o Information needed to éffectively protect the

consumer. This section will provide Increased consumer protection and better protect the

Insured.

Section #5, - Expands existing first p_arlz protections to third ?ar[ies by specifzi_ng that
neither an insured or a third-party claimant can be compelled to litigaté by offéring to

Vice-Chair, Senate Finance Committee « Chair. Capita! Budget Subcommittee « Co-Chair, Anchorage Caucus
MEMBER: Senate Judiciary Committee » Senate Labor & Commerce Committee ¢ Legislative Council

January-May: STATE CAPITOL +JUNEAU, AK +99801-1182 +(907)465-3892 « FAX: (907) 465-6595
June-Deccmber: 716 W. 4TH AVE. STE. 430 ¢ ANjﬁO|RA|F|ﬁ]_’fﬁK + 99501 +(907) 269-0234 «FAX: (907) 269-0238



Senate Bill 177
Sectronal Analysis
Page 2

settle an,insurance claim for substantially less than the amount that would be entitled to
recover in a civil action or arbitration.

It Specifies that both an insured or athird- pa claimant cannot be compelled t0 accept
an arbitration settiement or compromise by informing the insured or third party of a
poIrcyofappeaIrnganarbrtratron award In favor of the insured or third party claimant.

Ratlonale Insome Instances, an insurer ma threaten or requrreanrnjured third party
0 pay the costs of arbitration o mediation be ore the rocess even be |ns This typ

discourages claimants from pursuing a fair seftlement, especially when th
amour% at Issue IS less than the cost %Jar Itration. Thrs section pPohrbrtgsuch baéa faith

alctron against injured third parties and affords them a fair opportunity to pursue equitable
claims,

Makrnl% these provrsrons applrcable to both first and third party claimants is fair,
equitable and good public policy.

Section #6 - Specifies that an insurer may not deny a claim if the risk insured is the
dominant ca"se of the loss and denial occurs hecause an excluded risk is also n the chain

of the causes but operates on a secondary basis.

Rationale; N some situations, the insurer will not cover a claim if there are multiple
causes which caused the loss to ocqur, thus esca mg liability because of a secondary

cause that is not covered. This section ensures that a claim is covered when a loss has
more than one cause and the dominant cause Is covered.
section #7 - Specifies the effective date of the legislation.

Rationale:  GIVeS insurance companies the necessary time to implement the
provisions enacted in this legislation.

DD/ja
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Alaska State Legislature
SENATE LABOR & COMMERCE COMMITTEE

Official Business State Capitol

Juneau, AK 99801-1182

(907)465-3844

ADDITIONAL INFORMATION FOR
$B 177
(2/29/00)

1. A proposed blank CS (LS0902/H). It has a new section 6 and section
8. The first specifically prohibits suits by third party claimants. The
latter allows the director of the division of insurance to use discredon in
imposing penalties for a single occurrence of a violation.

2. AG's opinion on whether AS 21.36.150 authorizes the director of the
division of insurance to determine that a single act can constitute a
violation of trade practice prohibitions.

3. Letter of support for SB 177.
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CS FOR SENATE BILL NO. 177( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): SENATOR DONLEY

A BILL
FOR AN ACT ENTITLED
"An Act relating to insurance trade practices; and providing for an effective

date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new

section to read:
SHORT TITLE. This Act may be known as the Alaska Insurance Consumers

Protection Act.
* Sec. 2. AS 21.36.010 is amended to read:
Sec. 21.36.010. Purpose. The purpose of this chapter is to regulate an act or

a trade practice [PRACTICES] in the business of insurance in accordance with the
intent of Congress as expressed in 15 U.S.C. 1011 - 1015 (McCarran-Ferguson Act)
[THE ACT OF CONGRESS OF MARCH 9, 1945 (P.L. 79-15; CH. 20, 59 STAT.
33),] by defining or providing for determination of all the practices in this state that
constitute an unfair method [METHODS] of competition or an unfair or deceptive act
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