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Sectional for CS SB 93 (FIN} Names of Organizations & Businesses

Section 1
Sggt:gﬂ 06.05.301(h) _ _ _
This is amended to comply with the changes set forth in AS 10.06.105(a) to include a new

section AS 10.06.105(dl).

Section 2

Section 10.06.005 . . .
The current purpose exclusion of insurance is deleted. The current standard does not allow for

the incorporation of insurance companies, however, this is in direct violation with Alaska
Insurance statutes which require insurance companies to be incorporated.

Section 3

Section 10.06.105%a) o R
The old standard of determining name availability is deleted, The current law of “same as or

deceptively similar” created confusion with the general public aud led to several conflicts each
year.

Section 4

Section 10._06.,105&(&) . . S
A new section is added, changing the old standard of determining name availability from

“deceptively similar” to “distinguishable on the record”, making It easier for corporations to
file with the state.

The current l«w of "same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 5

Section 10,06.115 . e e
The standard of detennining name availability is changed to “distinguishable on the record”,

making it easier for entities to reserve their name with the state.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 6

Section 10.06.125 .. o .
The standard ofdetennlnm% name availability is changed to “distinquishable cn the record”,

making it easier for corporations to register their corporate name with the state.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 7

Section 10,06.130 .. .
A corporation who has the exclusive right to the use of a name under AS 10.06 may enjoin the

use of a name that is not distinguishable on the records of the department from the



corporation’s name. A corporation who has the exclusive right to the use of a name under
AS10.06 has a cause of action for damages against a person'who uses a name that is not
distinguishable on the records of the department from the corporation’s name.

The current law does not allow this provision.

Section 8

Section 10.06.033(e) ) ) , e
A corporation that reinstates, must amend its name if the name is no longer distinguishable on

the records of the department.

The current law of “same as or decepti .1 similar” created confusion with the general public
and led to several conflicts each year.

Section 9

Section 10.06.720 . N _ _ _
A foreign corporation may not obtain a certificate of authority unless its corporate name is

distinguishable on the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 10

Section 10.13.120ia) o o e ,
The standard of detennining name availability is changed to “distinguishable on the record”,

making it easier for corporations to file with the state.

The current law of “same as or deceptively similar” creand contusion with the general public
and led to several conflicts each year.

Section 11

Section 30.15.578 .. ) . C e
A section is added requiring the name, of a cooperative corporation to be “distinguishable on

the record’, and to allow the department to adopt regulations under AS 44.62 to interpret or
implement this section.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each ?/ear. The current section does not include language allowing

for the department to adopt regulations.

Section 12

Section 10.20.021 . S
This section is re\oealed and reenacted to change the standard of detennining name availability

to “distinguishable on the record,” making it easier for corporations to file with the state, and to
allow the department 1o adopt regulations under AS 44.62 to interpret or implement this section



The current law of “same as or deceptively similar” created confusion witli the general public
and led to several conflicts each ?/ear. The current section does not include language allowing

for the department to adopt regulations.

Section 13

Section 10.20.470 . . ) ) ,
A foreign corf)oratmn may not obtain a certificate of Authority unless its corporate name is

distinguishable on the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 14

Section 10.20.471 . . e
When a foreugn corporation has a name which is not distinguishable on the records of the

department, it must select another name to use which is distinguishable on the records.

Section 15

Section 10.25.040 o o
The old standard of detennining name availability is deleted.

The current law uses a different standard, “distinct,” to determine name availability.

Section 16

Section 10.25.040 . o

New sections are added change the standard of determining name availability to _
“distinguishable on the record,” making it easier for electric and telephone cooperatives to file
with the state, and to allow the department to adoPt regulations under AS 44.62 to interpret or
implement this section. Section 80% is added to allow Corporations that become subject to this
chapter by compliance with AS10.25.290 and 10.25.300 or 10.25.620 to retain a corporate

name that does not comply with (a) of this section.

The current law uses a different standard, “distinct,” to determine name availability. The
change in this law will result in the conformity of each name availability statute which is
implemented by this division. The current section does not include language allowing for the

department to adopt regulations.

Section 17

Section 10.35.020 . . o e e
The standard of determining name availability is changed to “distinguishable on the record”,

making it easier for businesses to reserve their name with the state.

The current law of*same as or deceptively similar" created confusion with the general public
and led to several conflicts each year.



Section 18
” Section 10.35.020(b) _
A new subsection is added to allow the department to adopt regulations under AS 44.62 to

interpret or implement this section.
The current section does not include language allowing for the department to adopt regulations.

Section 19
Section 10.35.040 o L L
The standard of detennining name availability is changed to “distinguishable on the record”

making it easier for businesses to re%gger their name with the state; and the term “organized
entity” is defined; and a person who has the exclusive right to the use of a name under this
section ma%/ to enjoin the use ofa name that is not distinguishable on the records of the
department from the registered name. A person who has the exclusive right to the use ofa
name under this section has a cause of action for damages arqa| nst a person who Uses a name
that is not dl_st|nFU|shabIe on the records of the department from the registered name; and the
department is allowed to adopt regulations under AS 44.62 to interpret or implement this

section

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year. “Organized entity” is a term used to define those entities
which are subject to name availability determinations under the qwdelme of “distinguishable
on the records”. The current section does not include language allowing for the department to

adopt regulations.

Section 20
Section 10.35.500 .
The definition of “department” is added.

The old section did not include a definition of “department.”

Section 21

Section 10.40.015 .. e C o
The standard of determining name availability is added to use “distinguishable on the record”.

The current law does not have a standard of determining name availability.

Section 22

Section 10.45.120%b) o N o
The standard of detennining name availability is added to use “distinguishable on the record”.

The current law does not have a standard of determining name availability.

Section 23
Section 10.50.025
The section is repealed and reenacted.



The old law is repealed and reenacted to conform to the Ianguage used in all sections where the
term “organized entity” is used in determining name availability ou the records of the

department.

Section 24

Section 10.50.035 L o L
The standard of detennining name availability is changed to “distinguishable on the record”,

making it easier for entities to reserve their name with the state.

The old law is amended to conform to the language. used in all sections where the term
“organized entity” is used in detennining name availability ou the records ofthe department.

Section 25

Section 10.50.040 . o C o
The standard of detennining name availability is changed to “distinguishable on the record”,

making it easier for entities to reserve their name with the state.

The current law is amended to conform to the language used in all sections where the term
“organized entity” is used in detennining name availability on the records of the department.

Section 26
Section 10.50.408(e) , _ . CL
A company that reinstates, must amend its name if the name is 1o longer distinguishable on the

records of the department.

The current law is amended to conform to the language used in all sections where the term
“organized entity” is used in detennining name availability on the records of the department,

Section 27

Section 32.05.480 o o S
The standard of detennining name availability is changed to "distinguishable on the record”,

making it easier for entities to reserve their name with the state.

The current law is amended to conform to the language used in all sections where the tenn
"organized entity” is used in detennining name availability on the records of the department,

Section 28
Section 32.05.510
A name must be distinguishable under AS 32.05.480.

Section 29

Section 32,05.520 ) o )
A limited liability partnersh|? who has the exclusive right to the use ofaname under this

section may enjoin the use of a name that is not distinguishable on the records of lhe
department from the limited I|ab|I|try partnership’'sname. A limited liability partnership’s who
has the exclusive right to the use ofa name under this section has a cause of action for damages



against a person who uses a name that is not distinguishable on the records of the department
' from the Corporation’sname,

The current law does not allow this provision.

Section 30

Section 32.05.620(c) . . . o
A partnership that reinstates, must amend its name if the name is no longer distinguishable on

the records of the department.

The current law of“same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 31

Section 32.11.120(d) _ L
This section is amended to provide for the new standard of “distinguishable on the records”.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 32

Section 32.11.810 . .
This section isamended to change the standard of determining name availability to

“distinguishable on the record,” making it easier for limited partnerships to file with the slate,
and to allow the department to adopt regulations under A3 44.62 to interpret or implement this

section

The current law of “same as or deceptively similar” created contusion with the general I|oublic
and led to several conflicts each year. Thé current section does not include language allowing

for the department to adopt regulations.

Section 33

Section 32.11.810 _ .
A section is added to allow the department to adopt regulations under AS 44.62 to interpret or

implement this section.
The current section does not include language allowing for the department to adopt regulations.

Section 34

Section 32.11.820(b) . o )
This section is amended to change the standard of detennining name availability for reserving

a limited partnership name to “cistinguishable on the record,” making it easier for limited
partnerships to file with the state.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.



Section 35

Section 45.50.010 ) N
This section is amended to nllow the department to check the names of “organized entities” on

the Lecords of the department against an application for registration of trade mark or service
mark.

The current law does not have a provision to check the name of an entity when determining the
availability of a trade mark or service mark.

Section 36
Sections 1-33 may not be interpreted to allow the department or any other person to take action

against any entity organized before the effective date ofthis section.

Section 37 _ _ .
The Department may immediately proceed to adopt necessary regulations.

Section 38 _ _
Applies only to actions taken on or after the effective date.

Section 39 )
Provides the effective date of the Act.



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 93 (L&C)

1999 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected Commerce & Econ. Dev.
Title Names of Organizations and Businesses ‘BR Banking. Securities and Corporations

Component Banking. Securities and Corporations

Sponsor Senate Lahor & Commerce
Requester  House Labor & Commerce _Component Serial No. 1233

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include Inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | 1 1 1 !

3.0 36.3 3.9 43.9 48.3
(Thousands of Dollars)

ICHANGE INREVENUES ( ) 30.0

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY99) cost:

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS:  (Attach a separate page |fnecessary)

This legislation Is mtendeci) to reduce confusion’and make it clearer in cases where the name of a business may be
viewed "deceptively similar" to another business name.

The purpose_of this bill is to eliminate the confusion that curren |¥ exists within the three standards of business name
distinction. This bill will be change current statutes from three standards of business name distinction to one

standard.

With passage of this bill and subsequent implementation of new statutes, name disputes will be resolved between
the parties, not the State of Alaska.
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)
Comments On Sections of Draft Business Entity Names Bill

The Alaska Department of Commerce and Economic Development, Division of Banking,
Securities, and Corporations, Corporation Section is responsible for filing documents for
corporations, limited partnerships, limited liabilit ﬁartnersmps, and limited liability
companies doing business in the state of Alaska. When one of these husiness entities files
to do business in Alaska, its name is registered as part of the filing process, if no other
entity has registered the name. Businesses that are not incorporated can register their
names for five years by paying a $25 filing fee. As with corporate filings, a name can be
registered if it has not been registered by another business entity operating in Alaska.

There are three different guidelines under Title 10 and Title 32 that the Corporation
Section must follow when determining name availability for business entities filing with
the State of Alaska. As aresult of differences in these guidelines, many conflicts arise
each year between different business entities within Alaska. In recent years, name
conflicts have turned into lawsuits as a result of the confusion caused by these three
inconsistent statutory guidelines. To avoid these conflicts, this legislation replaces the old
standards of “deceptively similar” and “distinct” with the newest guideline
“distinguishable on the record.”

The following statutes must be followed when determining name availability:

+ Alaska Statutes 10.06, 10.20, 10.35 and 32.11 each use the guideline “...name may
not be the same as, or deceptively similar to, the name of a corporation or
registered/reserved name filed under this title.”

» Alaska Statute 10.25 uses the guideline “...name shall be distinct from the name of
other cooperatives or corporations organized under the laws of or authorized to do

business In this state.”

® Alaslfja Statutes 10.50 and 32.05 use the guideline “...name is distinguishable on the
records.”

Some of these private name conflicts ultimately result in a conflict with the State of
Alaska if an entity believes a name was filed inappropriately. The State expends scarce
resources when it must be party to a lawsuit resulting from ‘cor_1f||ct_|ngi’]’ registered
names. The guideline that gives rise to almost all of these conflicts is the business name
or corporate name standard “the same as or deceptively similar to”.

It is in the best interest of the State if these statutes are changed to adhere to one standard
when determining name availability. That guideline should be “distinguishable on the
record.” This change would not take away the right of the registrant to protect its name
from those who would use it fraudulently. However, the State of Alaska would no longer
be held liable for damages for issuing registration to a name that m%ht be similar to
another entity that is on file. Furthermore, the State of Alaska would not forego revenue
by changing these statutes. It may be possible that revenues would increase because of



the volume of additional applicants granted registration by the new and less stringent
name standard.

The State of Utah does an excellent job of outlining the role of states in corporate and

business name registration. This is outlined below.

Purpose of Corporate & Business Name Registration _

» Many attorneys and members of the public mistakenly believe that the division grants
exclusive rights to a business name when the division issues a certificate of
incorporation or accepts a DBA application for filing. The fact is that division
approval has little or nothing to do with acquiring business or corporate name rights.
State registration is merely one step in obtaining such rights.

» The division was never statutorily intended to conclusive_lr determine name
availability. First of all, the division checks for name availability by comparing the

requested name with those of record in the division offices. This search does not

include, because it is practically impossible to do so, possible conflicts with names of
foreign corporations doing business in Utah without state authorization, assumed
business names that have been used but are not currently registered and trademarks or
service marks that have been registered only federally or not at all. Without checking

a (Fro osed name aPamst these kinds of names, the division cannot conclusively

adjudge name availability.

Even if the division had the records and resources necessary to compare requested

names with all "predictable names," the division still could not effectively identify afl

conflicts because such requires extensive legal education for those making such
decisions. Moreover, the time required to Frocess such reviews would thualR bring
business and corporate registration to a halt. The process could require upwards of
twelve to sixteen months to otherwise complete (based on the procedures used by the
federal trademark office). _

* Another reason the division cannot grant exclusive and absolute right to a corporate
or business name is that name rights are obtained through usage, not through
registration. Hence, prior usage of the name gives the user rights that are superior to
those of a later registrant. Likewise, a later user may have rights superior to a prior
registrant who has not used the name.

* The Utah Attorney General issued an informal opinion in 1985 stating the purpose of
registering a DBA is primarily for identification purposes. That is, a DBA registration
iS an advisory or notice to the public of the individuals or entities associated with that
business DBA. The division's role is purely ministerial. Registration qr_ﬂhng a DBA
does not grant property rights or Jﬁ)roper_ty Interests in a name. The division does not
have the power and authority to determine or settle competing claims to a name under
the common law or under other statutes. These matters must be settled in a court of

law.

The recodification of Alaska’s corporate laws is based on the American Bar
Association’s 1950 draft Model Business Corporation Act (National Act), as amended.
Language in §4.01 (b), of the Model Business Corporation Act, Except as authorized by

subsections (c) and (d), a corporate name must be distinguishable upon the records of the



s oo Adoption of this language would bring the State of Alaska into
compliance with the Model Business Corporation Act.

At this time, research of current state statutes, codes and regulations for the other 49
states shows that the standard of “distinguishable on the record” has been adopted by at

least 25 states.

Section 1

Section 10.06.105(a) o o
The standard of determining name availability is changed to “distinguishable on the

record”, making it easier for corporations to file with the state.

The current law of “same as or deceptively similar” created confusion with the general
public and led to several conflicts each year.

Section 2

Section 10.06.105(d) .
A new subsection is added to allow the department to adopt regulations under AS 44.62

to interpret or implement this section.

The current section does not include language allowing for the department to adopt
regulations.

Section 3

Section 10.13.120(a) = o o
The standard of determining name availability is changed to “distinguishable on the

record”, making it easier for corporations to file with the state.

The current law of “same as or deceptively similar” created confusion with the general
public and led to several conflicts each year.

Section 4

Section 10.15.575(a) . o S
The standard of determining name availability is changed to “distinguishable on the

record”, making it easier for cooperatives to file with the state, and to allow the
department to adopt regulations under AS 44.62 to interpret or implement this section.

The current law of “same as or deceptively similar” created confusion with the 8enera|
|oubI|c and led to several conflicts each year. The current section does not include
anguage allowing for the department to adopt regulations.

Section 5

Section 10.20.021 o
This section is repealed and reenacted to change the standard of determining name

availability to “distinguishable on the record," making it easier for corporations to file



with the state, and to allow the department to adopt regulations under AS 44.62 to
interpret or implement this section

The current law of "same as or deceptively similar" created confusion with the general
loubhc and led to several conflicts each year. The current section does not include
anguage allowing for the department to adopt regulations.

Section 6

Section 10.25.040 o
This section is repealed and reenacted to change the standard of determining name

availability to “distinguishable on the record,” making it easier for electric and telephone
cooperatives to file with the state, and to allow the department to adopt regulations under

AS 44.62 to interpret or implement this section

The current law uses a different standard, “distinct,” to determine name availability. The
change in this law will result in the conformity of each name availability statute which is
implemented by this division. The current section does not include language allowing for

the department to adopt regulations.

Section 7

Section 10.35.020 o o S
The standard of determining name availability is changed to “distinguishable on the

record”, making it easier for businesses to reserve their name with the state.

The current law of “same as or deceptively similar” created confusion with the general
public and led to several conflicts each year.

Section 8

Section 10.35.020(b) _
A new subsection is added to allow the department to adopt regulations under AS 44.62

to interpret or implement this section.

The current section does not include language allowing for the department to adopt
regulations.’

Section 9

Section 10.35.040 o I o
The standard of determining name availability is changed to “distinguishable on the

record”, making it easier for businesses to register their name with the state.

The current law of “same as or deceptively similar” created confusion with the general
public and led to several conflicts each year.



Section 10

Section 10.35.040(b) _
A new subsection is added to allow the department to adopt regulations under AS 44.62

to interpret or implement this section.

1he current section does not include language allowing for the department to adopt
regulations.

Section 11

Section 32.11.810 o
This section is repealed and reenacted to change the standard of determining name

availability to “distinguishable on the record,” making it easier for limited partnerships to
file with the state, and to allow the department to adopt regulations under AS 44.62 to

interpret or implement this section

The current law of “same as or deceptively similar” created confusion with the %eneral
Publlc and led to several conflicts each year. The current section does not include
anguage allowing for the department to adopt regulations.

Section 12 _ _ _
The Department may immediately proceed to adopt necessary regulations.

Section 14 _ _
Applies only to actions taken on or after the effective date.

Section 15 _
Provides the effective date of the Act.
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CS FOR SENATE BILL NO. 93(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A BELL
FOR AN ACT ENTITLED
1 I"An Act relating to the names of businesses and organizations and to the
2 registration under the Alaska Trademark Act of marks that resemble the name

3 of another business or organization; and providing for an effective date."

4 |BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. AS 06.05.301(b) is amended to read:

6 | (b) The provisions of AS 10.06 (Alaska Corporations Code) apply to state

7 banks, except those provisions inconsistent with this chapter. The provisions

8 | inconsistent with this chapter include AS 10.06.010(4) - (8), 10.06.105(a) and (d).

9| 10.06.325, 10.06.356, 10.06.358 - 10.06.360, 10.06.370, 10.06.385 - 10.06.388,

10 | 10.06.420(1), 10.06.430, 10.06.453, 10.06.460(b), 10.06.485, 10.06.522 - 10.06.868,

11 10.06.915, 10.06.960, and 10.06.990(30) and (36).

12 | * Sec.2. AS 10.06.105(a) is amended to read:

13 (@ A corporate name must [SHALL] contain the word "corporation",

14 | "company", "incorporated", or “limited", or an abbreviation of one of these words.
-1- CSSB 93(L&C)
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The corporate name may not contain Ca:\ word or phrase that indicates or implies that
the corporation is organized for a purpose other than the purpose contained in its
articles of incorporation. [THE CORPORATE NAME MAY NOT BE THE SAME
AS, OR DECEPTF/ELY SIMILAR TO, THE NAME OF A DOMESTIC
CORPORATION EXISTING UNDER THE LAWS OF THIS STATE OR A
FOREIGN CORPORATION AUTHORIZED TO TRANSACT BUSINESS IN THIS
STATE, OR A NAME THAT HAS BEEN RESERVED OR REGISTERED

AS PROVIDED IN THIS TITLE]

* Sec. 3. AS 10.06.105 is amended by adding a new subsection to read:
(d) A corporate name must be distinguishable on the records of the department

from the name of any other organized entity and from a reserved or registered name.
The department may adopt regulations to interpret and enforce this subsection. In this
subsection, “organized entity" and "reserved or registered name" have the meanings

given in AS 10.35.040.

* Sec. 4. AS 10.06.115 is amended to read:

Sec. 10.06.115. Application to reserve corporate name. Reservation of a
corporate name is made by filing an application with the commissioner. If the
commissioner finds that the name is available for coiporate use under
AS 10.06.105(d) [ AND NOT A RESERVED OR REGISTERED BUSINESS NAME
AS SET OUT IN AS 10.35], the commissioner shall reserve it for the exclusive use

of the applicant for .. period of 120 days.

* Sec. 5. AS 10.06.125 Is amended to read:

Sec. 10.06.125. Registration of corporate name. A corporation organized
and existing under the laws of a state or territory of the United States may register its
corporate name if the name is available for corporate use under AS 10.06.105(d)
[INOT THE SAME AS, OR DECEPTIVELY SIMILAR TO, THE NAME OF A
DOMESTIC CORPORATION, THE NAME OF A FOREIGN CORPORATION
AUTHORIZED TO TRANSACT BUSINESS IN THIS STATE, OR A CORPORATE
NAME RESERVED OR REGISTERED UNDER THIS CHAPTER OR A BUSINESS

NAME RESERVED OR REGISTERED UNDER AS 10.35].

* Sec. 6. AS 10.06.130 is repealed and reenacted to read:

CSSB 93(L&C) -2-
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Sec. 10.06.130. Use of CorporaCte name, (@) A corporation that is organized
under this chapter has the exclusive right to the name under which it was organized.
A foreign corporation that has obtained a certificate of authority under this chapter has
the exclusive right to the name under which it received its certificate of authority. A
corporation that has registered a name under AS 10.06.125 has the exclusive right to
the use of the registered name.

(b) A corporation with the exclusive right to a name under (a) of this section

(1) may enjo.n the use of a name that is not distinguishable on the
records of the department from the name to which the corporation has the exclusive
right under (a) of this section;

(2) has a cause of action for , S against a person who uses a
name that is not distinguishable on the records of the department from the name to
which the corporation has the exclusive right under (a) of this section.

* Sec. 7. AS 10.06.633(e) is amended to read:
(e) A corporation dissolved under this section may be reinstated within two

years from the date of the certificate of involuntary dissolution if it is established to
the satisfaction of the commissioner that in fact there was no cause for the dissolution,
or if the neglect, omission, delinquency, or noncompliance resulting in dissolution has
been corrected and payment made of double the amount delinquent along with the
amount the corporation would have paid had it not been dissolved during the two-year
period. Reinstatement may not be authorized if the name is not available for
corporate use under AS 10.06.105(d) [SAME: OR A DECEPTIVELY SIMILAR
CORPORATE, RESERVED, OR REGISTERED NAME IS CURRENTLY ON FILE
WITH THE COMMISSIONER,] unless the corporation being reinstated amends its
articles of incorporation to change its name to conform with the provisions of this
chapter.

*Sec. 8. AS 10.06.720 is amended to read:
Sec. 10.06.720. Corporate name of foreign corporation. A certificate of

authority may not be issued to a foreign corporation unless the corporate name of the

corporation
(1) contains the word "corporation”, “company", “incorporated”, or
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"limited", or an abbreviation of one of these words, or, for use in this state, adds at the
end of its name one of these words or an abbreviation of one of them:;

(2) does not contain a word or phrase that indicates or implies that it
is organized for a purpose other than the purpose contained in its articles of
incorporation or that it is authorized or empowered to conduct the business of banking
or insurance;

(3) does not contain the word "city", "borough”, or "village" or
otherwise imply that the corporation is a municipality, but the name of a city, borough,

or village may be used in the corporate name;
(4) is available for corporate use under AS 10.06.105(d) [NOT THE

SAME NAME AS, OR DECEPTIVELY SIMILAR TO, THE NAME OF A
DOMESTIC CORPORATION EXISTING UNDER THE LAWS OF THIS STATE OR
A FOREIGN CORPORATION AUTHORIZED TO TRANSACT BUSINESS IN THIS
STATE, OR A NAME THE EXCLUSIVE RIGHT TO WHICH IS RESERVED IN
THE MANNER PROVIDED IN THIS TITLE, OR THE NAME OF A
CORPORATION THAT HAS IN EFFECT A REGISTRATION OF ITS NAME
AS PROVIDED IN THIS CHAPTER].

* Sec. 9. AS 10.13.120(a) is amended to read:
(a) The corporate name of a licensee must include the word "BIDCO" or

"Bidco" and must be distinguishable on the records of the department from the
name of any other organized entity and from a reserved or registered name.
['BIDCO."] A licensee may not transact business under a name other than its
corporate name. In this subsection, "organized entity" and "reserved or registered
name" have the meanings given in AS 10.35.040.

* Sec. 10. .AS 10.15 is amended by adding a new seclion to article 8 to read:

Sec. 10.15.578. Distinguishable name. The name of a cooperative association
must be distinguishable on the records of the department from the name of any other
organized entity and from a reserved or registered name. The department may adopt
regulations under AS 44.62 (Administrative Procedure Act) to interpret or implement
this section, in this section, "organized entity" and "reserved or registered rame" have

the meanings given in AS 10.35.040.

CSSB 93(L&C) "
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* Sec. 11. AS 10.20.021 is repealed and reCer\lacted to read:
Sec. 10.20.021. Corporate name, (a) The name of a corporation may not
contain a word or phrase that indie .tes or implies that it is organized for a purpose
other than one or more of the purposes contained in the articles of incorporation of the

corporation.
( (b) The name of the corporation must be distinguishable on the ecords of the
P department from the name of any other organized entity and from a reserved or

registered name.  The department may adopt regulations under AS 44.62
(Administrative Procedure Act) to inteipret or implement this subsection. In this

|f subsection, "organized entity" and "reserved or registered name" have the meanings

1 given in AS 10.35.040.

12 *Sec. 12. AS 10.20.470 is amended to read:

13 Sec. 10.20.470. Corporate name of foreign corporation. A certificate of

14 authority may not be issued to a foreign corporation unless the corporate name of the

15 corporation

16 (1) does not contain a word or phrase that [WHICH] indicates or

17 implies that it is organized for any purpose other than the purpose contained in its

18 articles of incorporation;

19 (2) is available for use bv the foreign corporation under

20 AS 10.20.021(b) [NOT THE SAME AS, OR DECEPTIVELY SIMILAR TO, THE

21 NAME OF A CORPORATION, WHETHER FOR PROFIT OR NOT FOR PROFIT,

22 EXISTING UNDER THE LAWS OF THIS STATE, OR A FOREIGN

23 CORPORATION, WHETHER FOR PROFIT OR NOT FOR PROFIT, AUTHORIZED

24 TO TRANSACT BUSINESS OR CONDUCT AFFAIRS IN THIS STATE, OR A

25 CORPORATE OR BUSINESS NAME RESERVED OR REGISTERED

26 AS PERMITTED BY THE LAWS OF THIS STATE].

271 *Sec. 13. AS 10.20.471 is amended to read:

28 Sec. 10.20.471. Assumed corporate name. When a foreign corporation,

29 applying for a certificate of authority, has a name that is not available for use bv the

30 foreign corporation under AS 70.20.021(b) [THE SAME AS OR DECEPTIVELY

3l SIMILAR TO THAT OF A CORPORATION OPERATING UNDER THIS
-9- CSSB 93(L&C)

New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 1-LS0475\D

CHAPTER], it shall
(1) select a name under which it elects to do business in the state;

(2) clearly identify on all advertising, contracts* and other legal
documents its true corporate name as well as its assumed name.

|
J *sec. 14. AS 10.25.040 is amended to read:
I Sec. 10.25.040. Name. The name of a cooperative must include the words

| "electric" or "telephone," as appropriate to its purpose, and “cooperative," and the

1 abbreviation "inc." [THE NAME OF A COOPERATIVE SHALL BE DISTINCT
| FROM THE NAME OF OTHER COOPERATIVES OR CORPORATIONS
I ORGANIZED UNDER THE LAWS OF OR AUTHORIZED TO DO BUSINESS IN
1] THIS STATE. THIS SECTION DOES NOT APPLY TO A CORPORATION THAT

BECOMES SUBJECT TO THIS CHAPTER BY COMPLIANCE WITH AS 10.25.290
» AND 10.25.300 OR 10.25.620 AND THAT ELECTS TO RETAIN A CORPORATE
14 NAME THAT DOES NOT COMPLY WITH THIS SECTION|]
IS =*Sec. 15. AS 10.25.040 is amended by adding new subsections to read:
(b) The name of a cooperative must be distinguishable on the records of the

17 Department of Commerce and Economic Development from the name of any other

18 organized entity and from a reserved or registered name. The Department of

19 Commerce and Economic Development may adopt regulations under AS 44.62

20 (Administrative Procedure Act) to interpret or implement this subsection.

21 (c) The provisions of (a) of this seciior do net apply to a corporation that

22 becomes subject to this chapter by compliance with AS 10.25.290 and 10.25.300 or
23 10.25.620 and that elects to retain a corporate name that does not comply with (a) of
24 this section.

25  *Sec. 16.*AS 10.35.020 is amended to read:

26 Sec. 10.35.020. Application to reserve name. Reservation of a business name
27 is made by filing an application with the commissioner. Upon finding that the name

28 is available for business use, the commissioner shall reserve it for the exclusive use
29 of the applicant for a period of 120 days. A name is not available for business use
30 if the name [WHICH] is not distinguishable on the records of the department
31 under AS 10.35.040(a) [THE SAME AS, OR DECEPTIVELY SIMILAR TO, THE

93(L&C) -6-
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NAME OF A DOMESTIC CORPORATION OR A FOREIGN CORPORATION
AUTHORIZED TO TRANSACT BUSINESS IN THE STATE, OR A NAME
RESERVED OR REGISTERED UNDER THIS TITLE] or gives the impression that
the business is incorporated.

= sec. 17. AS 10.35.020 is amended by adding a new subsection to read:

(b) The department may adopt regulations under AS 44.62 (Administrative
Procedure Act) to interpret or implement this section.

= sec. 18. AS 10.35.040 is repealed and reenacted to read:

Sec. 10.35.040. Registration of name, (@) A person conducting a business
may register its name if the name is distinguishable on the records of the department
from the name of any other organized entity and from a reserved or registered name,
In this subsection,

(1) "organized entity" means

(A) a corporation under AS 10.06;

(B) a foreign corporation authorized under AS 10.06 to transact
business in this state;

(C) aBEDCO licensed under AS 10.13;

(D) a cooperative organized under AS 10.15;

(E) a foreign cooperative under AS 10.15 that is authorized
under AS 10.06 to do business in this state;

(F) a nonprofit corporation organized under AS 10.20;

(G) a nonprofit foreign corporation authorized under AS 10.20
to transact business in this state;

(H) a cooperative organized under AS 10.25;

() a religious corporation formed under AS 10.40;

(J) aprofessional corporation organized under AS 10.45;

(K) a limited liability company organized under AS 10.50;

(L) a foreign limited liability company registered under

AS 10.50;

(M) a registered limited liability partnership under AS 32.05;
(N) a foreign limited liability partnership registered under

CSSB 93(L&C)
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AS 32.05;
(O) a limited partnership formed under AS 32.11; or

(P) a foreign limited partnership registered under AS 32.11;
(2) "reserved or registered name" means a name reserved or registerec
under this chapter, AS 10.06, AS 10.50, AS 32.05, or AS 32.11.

(b) Registration of a name gives the person who has registered the name the
exclusive right to the use of the name. A person who has registered a name under this
chapter

(1) may enjoin the use by another person of a name that is not
distinguishable on the records of the department from the registered name;

(2) has a cause of action for damages against another person who uses
a name that is not distinguishable on the records of the department from the registered
name.

(c) The department may adopt regulations under AS 44.62 (Administrative

Procedure Act) to interpret or implement (a) of this section.

* Sec. 19. AS 10.35.500 is amended by adding a new paragraph to read:
(3) "department" means the Department of Commerce and Economic

Development.
* Sec. 20. AS 10.40 is amended by adding a new section to read:

Sec. 10.40.015. Distinguishable name. A corporate name must be
distinguishable on the records of the Department of Commerce and Economic
Development from the name of another organized entity and from a reserved or
registered name. The department may adopt regulations to interpret and enforce this
section. In this section, "organized entity" and "reserved or registered name" have the
meanings given in AS 10.35.040.

* Sec. 21. AS 10.45.120 is amended by adding a new subsection to read:

(b) The corporate name of a professional corporation must be distinguishable
on the records of the Department of Commerce and Economic Development from the
name of any other organized entity and from a reserved or registered name. The
Department of Commerce and Economic Development may adopt regulations to
interpret and implement this subsection. In this subsection, "organized entity" and

93(L&C) L)

New Text Underlined (DELETED TEXT BRACKETED]



o AN

WORK DRAFT WORK DRAFT 1-LS0475\D

"reserved or registered name" have theCrEeanings given in AS 10.35.040.
* Sec. 22. AS 10.50.025 is repealed and reenacted to read:

Sec. 10.50.025. Distinguishable name. The name of a limited liability
company must be distinguishable on the records of the department from the name of
any other organized entity and from a reserved or registered name. The department
may adopt regulations to interpret and implement this section. In this section,
"organized entity" and "reserved or registered name" have the meanings given in
AS 10.35.040.

* Sec. 23. AS 10.50.035 is amended to read:
Sec. 10.50.035. Application to reserve company name. Reservation of a

name under AS 10.50.030 is made by filing an application with the department. If the
department finds that the name is available for use by a limited liability company [}]
and is distinguishable on the records of the department under AS 10.50.025 [NOT
A RESERVED OR REGISTERED BUSINESS NAME UNDER AS 10.35 OR THIS
CHAPTER], the department shall reserve it for the exclusive use of the applicant for
a period of 120 days.

* Sec. 24. AS 10.50.040 is amended to read:

Sec. 10.50.040. Registration of company name. A limited liability company
or a foreign limited liability company may registei its name if the name is
distinguishable on the records of the department [FROM THE NAMES IDENTIFIED]
under AS 10.50.025.

* Sec. 25. AS 10.50.408(e) is amended to read:

(e) A company dissolved under this section may be reinstated within two years
from the date of the certificate of involuntary dissolution if it is established to the
satisfaction of the commissioner that in fact there was no cause for the dissolution, or
if the delinquency, failure, or misrepresentation resulting in dissolution has been
corrected and payment made of double the amount delinquent along with the amount
the company would have paid had it not been dissolved during the two-year period.
Reinstatement may not be authorized if the name of the company is not distinguishable
upon the records of the department under As 10.50.025 [|] unless the company being
reinstated amends its articles of organization to change its name to conform with the

9 CSSB 93(L&C)
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provisions of this chapter.
* Sec. 26. AS 32.05.480 is repealed and reenacted to read:

Sec. 32.05.480. Distinguishable name. The name of a limited liability
partnership must be distinguishable on the records of the department from the name
of any other organized entity and from a reserved or registered name. The department
may adopt regulations to interpret or implement this section. In this section,
"organized entity" and "reserved or registered name" have the meanings given in
AS 10.35.040.

* Sec. 27. AS 32.05.510(a) is amended to read:
(a) A foreign limited liability partnership not intending to conduct affairs in

this state may register its name if the name is distinguishable on the records of the

department under AS 32.05.480.

* Sec. 28. AS 32.05.520 is amended to read:
Sec. 32.05.520. Use of nondistinguishable name. Registration or reservation

under this chapter gives the person who has registered exclusive right to the use of the
name. The person may enjoin the use of a name that is not distinguishable on the
records of the department from the name to which the person has the exclusive right,
and the person has a cause of action for damages against a person who uses a name
that is not distinguishable on the records of the department from the name to which
the person has the exclusive right.

* Sec. 29. AS 32.05.620(e) is amended to read:
(e) |f the registration of a registered limited liability partnership is cancelled

under this section, the registration may be reinstated within two years from the date
of the certificate of cancellation if it is established to the satisfaction of the
commissioner that in fact (1) there was no cause for the cancellation, or the
delinquency, failure, or misrepresentation resulting in cancellation has been corrected:;
and (2) the partnership pays two times the amount of any delinquent fee and the
amount the partnership would have paid had it not been cancelled during the two-year
period. Unless the partnership being reinstated amends its registration to change its
name to comply with AS 32.05.470 - 32.05.520, reinstatement may not be authorized
if the name of the partnership is not distinguishable on [IN] the records of the
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department under AS 32.05.480.
*Sec. 30. AS 32.11.120(d) is amended to read:
(d) A limited partner who knowingly permits the limited partner's name to be
. used in the name of the limited partnership, except under circumstances permitted by
1 AS 32.11.810(a)(2) [AS 32.11.810(2)], is liable to creditors who extend credit to the
| limited partnership without actual knowledge that the limited partner is not a general
partner.

. *Sec. 31, AS 32.11.810 is amended to read:
: Sec. 32.11.810. Name. The name of a limited partnership as set out in its

certificate of limited partnership
il (1) must contain without abbreviation the words "limited partnership";

(2) may not contain the name of a limited partner unless
(A) it is also the name of a general partner or the corporate

14 name of a corporate general partner; or

15 (B) the business of the limited partnership had been carried on

16 under that name before the admission of that limited partner; and

. (3) must be distinguishable on the records of the department from

18 [MAY NOT BE THE SAME AS, OR DECEPTIVELY SIMILAR TO,] the name of

19 anv other organized entity and from a reserved or registered name; in this

20 paragraph, "organized entity" and "reserved or registered name" have the

21 meanings given in AS 10.35.040 [A CORPORATION OR LIMITED PARTNERSHIP

22 ORGANIZED UNDER THE LAWS OF THIS STATE OR LICENSED OR

23 REGISTERED AS A FOREIGN CORPORATION OR LIMITED PARTNERSHIP IN

24 THIS STATE].

25  *Sec. 32. AS 32.11.810 is amended by adding a new subsection to read:

26 (b) The department tm.y adopt regulations under AS 44.62 (Administrative

21 Procedure Act) to interpret or implement (a)(3) of this section.

28 *Sec. 33. AS 32.11.820(b) is amended to read:

29 (b) The reservation shall be made by filing with the department an application,

30 executed by the applicant, to reserve a specified name. If the department finds that

3l the name is available for use by a domestic or foreign limited partnership under
-11- CSSB 93(L&C)

New Text Underlined [DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 1-LS0475\D

AS 32.11.810 [, AND NOT A RESERVED OR REGISTERED NAME UNDER
AS 10.35], the department shall reserve the name for the exclusive use of the applicant
for a period of 120 days. Once having reserved a name, the same applicant may not
again reserve the same name until more than 60 days after the expiration of the last
120-day period for which that applicant reserved that name. The right to the exclusive
use of a reserved name may be transferred to another person by filing with the
department a notice of the transfer executed by the applicant for whom the name was
reserved and specifying the name and address of the transferee.

* Sec. 34. AS 45.50.010(a) is amended to read:

(a)A mark may not be registered if it consists of or comprises

(1) immoral, deceptive, or scandalous matter;

(2) matter that may disparage or falsely suggest a connection with
persons, living or dead, institutions, beliefs, or national symbols, or bring them into
contempt or disrepute;

(3) the flag, coat of amis, or other insignia of the United States, this
or another state, a municipality of this or another state, a foreign nation, or simulation
of any of these;

(4) the name, signature, or portrait identifying a living individual,
except with the written consent of the individual;

(5) a mark that, (A) when used on or in connection with goods or
services of the applicant, is merely descriptive or deceptively misdescriptive of them;
(B) when used on or in connection with the goods or services of the applicant, is
primarily geographically descriptive or deceptively misdescriptive of them; (C) is
primarily merely a surname; however, this paragraph does not prevent the registration
of a mark used by the applicant that has become distinctive of the applicant's goods
or services; the commissioner may accept as evidence that the mark has become
distinctive, as used on or in connection with the applicant's goods or services, proof
of continuous use of the mark as a mark by the applicant in this state for the five years
immediately preceding the date on which the claim of distinctiveness is made; [OR]

(6) a mark that so resembles a mark registered in the state or in the
United States Patent and Trademark Office, or a mark previously used by another and

CSSB 93(L&C) 1.
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not abandoned, as to be likely, when ‘used on or in connection with the goods or
services of the applicant, to cause confusion or mistake or to deceive: or

(7) a mark that so resembles the name of another organized entity.
or a reserved or registered name, that the mark is likely to cause confusion or
mistake or to deceive: the form of operation of the organized entity without the
mark, or of the person without the mark who holds the right to the reserved or

registered name, is not a factor in determining whether the mark resembles a

name under this paragraph: in this paragraph, "organized entity" and "reserved

or registered nameZX*have the meanings given in AS 10.35.040.

* Sec. 35. APPLICABILITY, (a) Sections 1- 33 of this Act may not be interpreted to
enable the Department of Commerce and Economic Development or any other person to take
action under AS 10 or AS 32 against an organization because the organization’s name does
not comply with secs. 1 - 33 of this Act on or after the effective date of this section if the
name complied with the provisions of AS 10 or AS 32 applicable to the organization’s name
before the effective date of this section, except that a corporation applying for reinstatement
under AS 10.06.633(e) on or after the effective date of this section must comply with
AS 10.06.633(e), as amended by sec. 7 of this Act, and a limited liability company applying
for reinstatement under AS 10.50.408(e) on or after the effective date of this section must
comply with AS 10.50.408(e), as amended by sec. 25 of this Act.

(b) This Act does not affect any cause of action that accrues before the effective date
of this section.

(c) AS 45.50.010(a)(7), as enacted by sec. 34 of this Act, does not invalidate the
registration of a mark that is registered under AS 45.50.010 - 45.50.205 before the effective
late of this section,

* Sec. 36.. TRANSITION: REGULATIONS. Notwithstanding sec. 38 of this Act, the
Department of Commerce and Economic Development may immediately proceed to adopt
egulations necessary to implement the changes made by this Act. The regulations take effect
inder AS 44.62 (Administrative Procedure Act), but not before the effective date of sec. 38
> this Act.

* Sec. 37. Section 36 of this Act lakes effect immediately under AS 01.10.070(c).

* Sec. 38. Except as provided in sec. 36 of this Act, this Act takes effect July 1, 1999,

-13- CSSB 93(L&C)
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TONY KNOWLES, GOVERNOR

S I AI E OI: ALASKA 333 Willoughby Avenue, 9lhFloor
P.0. BOX 110608

DEPARTMENT OF COMMERCE ANI JUNEAU, ALASKA 996110008 o
orporation section -
E C O N O M |C D EVE LO P M E N 1 Banking & Securities (907) 465-2521
DIVISION OF BANKING, SECURITIES, AND CORPORATIONS ANCHORAGE

Corporation Information (907) 269-3140
TDD: (907) 465-5437

The State of Alaska Corporation Section, under the Department of Commerce, is . |
r%??onsmle for filing_ documents for corporations, limited partnerships, limited liability
partnerships, and limited liability companies doing business in the state of Alaska, as well

as the registration of business names.

Currently, there are three different quidelines under Title 10 and Title 32 that the
Corporation Section must follow when determining name availability.

1. Deceptively similar
2. Distinct
3. Distinguishable on the record

This hill will bring all the chapters in Title 10 and Title 32 to the same standard,
“distinguishable on the record”, when determining the availability of all entity names to
be filed with the Corporations Section.

The current three guidelines allow for conflicts to arise in which one entity feels the
Department erred in filing a name because it could be viewed as too similar to another
name on file, The public Teels that when a name isfiled it is “protected”, however this is
not the case inany state, A business entity must protect its own name from disparaging
use, and there are’remedies in the courts for that purpose. The Corporations Section'isa
filing agency, not an enforcement agency, therefore, these conflicts should not include
the State and should at all times ke discuissed between the two conflicting entities.
Consolidating to one guideline will lessen confusion and keep the state out of essentially
private disputes over names.



Alaska State Legislature
SENATE LABOR & COMMERCE COMMITTEE

Official Business State Capitol
Juneau, AK 99801-1182

(907)465-3844

April 7, 1999
MEMORANDUM

To:  Senator Torgerson, Co-chair
Senator Parnell, Co-chair
Senate Finance Committee

From: Senator Mackie, Chair _
Senate Labor sc Commerce Committee

Re: SB 93, Names of Businesses and Organizations.

Attached is an amendment proposed for SB 93 from the Department of Commerce
and Economic Development. | believe this is one of those things that was an
oversight in original drafting of the bill and merits favorable consideration by the
finance committee. My staff has consulted with our own legal affairs agency and
their verbal opinion is that the title change is required.

Thank you for your attention to this matter.
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APR-07-99 MED 11:47 DIV OF BANK SEC CORPS FAX NO. 9074653257

STATE OF ALASKA
DEPARTMENT OF COMMERCE
AND ECONOMIC DEVELOPMENT
TONY KNOWLES, GOVERNOR

Division of Banking, Securities and Corporations
PO Box 110808
Juneau AK 99811-0808
Telephone: (907) 465-2530
Telecopier: (907) 465-3257

TELECOPIER TRANSMITTAL SHEET

Date: A[7199 Time:  12:30

To: Dave Gray

brom: Daw u Williams
RE: CSSB93
Number of Pages Being Transmitted: 2 Includes cover

Dave _ o .. . .
Thank you for taking a look at this. This is a simple addition. Originally (pre-1988), insurance
companies could file for incorporation with us. Under current statutes, insurance companies

cannot file with my division, however, Div. Of Insurance statutes requires them to file with my

division before they have legal recognition.

We would like to further irrﬁo.se on Senator Mackie to speak to Senator Parnell to ask for this
amendment to be added to the current bill. | spoke to Darwin in Senator Parnell’s office and he

said that this would be the best way to effect this change.

Thank you very much. - Dawn

If there are any problems with this transmission, please call the number listed above.



A suggested title change:

“An Act relating to corporate purpose; the names of businesses and organizations and
to the registration under the Alaska Trademark Act of marks that resemble the name of
another business or organization; and providing for an effective date,”

An added change:

AS 10.06.005 is amended toread: _
Purposes. A corporation may be organized under this chapter for any lawful purpose

[except for the purpose of Insurance].

The current statute does not allow for the incorporation of companies whose purpose is
insurance. However, under AS 21.69.040(d) (Insurance Stat_utesg, an insurance .
corporation does not Ie/gall exist until the isstiance of a certificate of incorporation by the
Commissioner éunder S 10.06). There are currentI%/ Insurance corporations on our files,
When AS 10.05 was changed to AS 10.06 in 1988, the purpose section was changed to
exclude bankm? and insurance. The Banking Division changed their statutes in
1993(1994) including an amendment to AS 10.06.005 to take out the exclusion of

banking.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
? LEGISLATIVE AFFAIRS AGENCY.

907) 465-3867 or 465-2450 STATE OF ALASKA .
‘f ) 87 465-2029 ' ’ « . 130 Seward Street, Suit

AX'(907) e 409
Mall Stop 3101 3 Juneau, Alaska 99801-2105
MEMORANDUM February 26, 1999
SUBJECT: Bill draft relating to names of organizations (Work Order No. 21-
LS0475VA)
T0: Senator Jerry Mackie, Chair _
Senate Labor and Commerce Committee
AWn:Dave
FROM: Theresa Bannister
Legislative Counsel v o XVWKS2-

This memo accompanies a draft of the bill described above.

1 AS 10.25.040. Please be aware that under the third sentence of current AS 10.25.040

certain cooperatives are not subject to its restrictions (arguably including the "distinct from"
provision in the second sentence of the section). | am interpreting this third sentence to
apply only to the first sentence 0fAS 10.25.040 equiring the use of certain terms) and have

drafted the bill accordingly.

2. AS 10.40 (religious coiporations). The draft does not amend this chapter to require
distinguishable names. The material did not cover this chapter. The chapter does not
establish any criteria for the names of corporations organizing under it. Do you want to
impose the "distinguishable on the records" requirement on these corporations?

3. Private cause of action regaiding name. The draft does not changie the "deceptively
similar” lan ua%e relating to private causes of action, because the old language seems
appropriate for that purpose. See, for example, AS 10.06.130. I you want this changed to
"distinguishable on the records," please advise.

4. Banking law reference. AS 06.05.301(b) refers to AS 10.06.105E)a) as one of the
provisions 0f AS 10.06 that do not agplg to state banks. Since the draft breaks out part of
AS 10.06.105(a) into a new AS 10.06.105(d), this banking reference should be changed to

include (d). The draft docs not do this.

If I may be of further assistance, please advise.

TLB;’dr: Ic
99-07 L.jdr
Enclosure
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FISCAL NOTE

STATE OF ALASKA BILL NO. draft
1999 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected Commerce & Econ. Dev.

Title Business Entity Names BRU Banking. Securities and Corporations
Component Banking, Securities and Corporations

Sponsor

Requester Component Serial No. 1233

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2000

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING

CAPITAL EXPENDITURES

ICHANGE INREVENUES ( y 150.0 165.0 ] 181.5]  19.7 219.6 | 241.6 |

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL

Estimate of any current year (FYS9) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This legislation is intended to reduce confusion and make it clearer in cases where the name of a
business may be viewed "deceptively similar" to another business name.

Prepared by Franklin T. Elder, Acting Director Phone 465-2521
Division Banking, Securities and Corporations Date/Time 2/8/99 1:11 PM
Approved by Commissioner Deborah B. Sedwick Date

Agency Commerce and Economic Development

PREPARER TO DISTRIBUTION IES TO GOVERNORS LEGISLATIVE OFFICE
Fm Strioution informvtion, calﬁfm)ePGwerm‘s Legcanve(ﬁoe

(Cov 1099 PhriamisOVB Page of ___



ONE WEEK
Avg. Declined per week 8.0
avg rev if not declined
Business names $25.00 $200.00
Corporations $250.00 $2,000.00
Foreign corps $350.00 $2,800.00

" Used $150,000 x 10% growth

ONE YEAR

$10,400.00
$104,000.00
$145,600.00

$260,000.00

50%

$5,200.00
$52,000.00
$72,800.00

$130,000.00
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Burr, Pease & Kurtz
* PROFESSIONAL CORPORATION

OF COUNSEL CHARLES P. PLYNN MICHAEL W. SEWRIOHT HON STREET
m-o AROEN E. PACE MICHAEL w. SEVILLE ANCHORAGE. AK mol.I1ZS|
A. BURR RALPH E. DUCRRE WFBFOEE\B
THEODORE M. PEASE. JR. ANN C. LiBURD . H TELEPHONE 307) 270*0100
L. S. KURTZ. JR. 1 SIEUERS craic t. hartuan B%ﬁ
0. Page MARGARET R. RUSSELL

TAX 10 NO. 02.0017300

February 8,1999
Deborah B. Sedwick, Commissioner
Department of Commerce and Economic Development

Post Office Box 110808
Juneau, Alaska 998011-0808

Re:  Business Name Registration

Dear Commissioner Sedwick:

| applaud the Department's efforts to resolve a long-standing problem of
having the State determine business names which are "deceptively similar” to other
names. The State should not be making those determinations in the guise of
corporate regulation; ifthey need be made, such determinations are more properly
made by private parties, with the assistance ofthe courts if necessary, under
concepts ofunfair trade practices. Indeed, to the extent that the State has been
forced into making such determinations (under the "deceptively similar” standard,
see, e g. Alaska Statutes 10.06.105 (business corporations), 10.20.021 (nonprofit
corporations); 10.35.020 (business names); c¢f. AS 10.50,025 (limited liability
companies)), the result has proved very frustrating to many of my clients, who find
the State's determinations confusing and, at times, arbitrary.

| daresay | speak on behalf of many others in wholeheartedly supporting
passage of legislation in the First Session ofthe Twenty-First Legislature to
eliminate the "deceptively similar" standard currently set forth throughout Title 10

and elsewhere in the Alaska Statutes.

Thank you for your consideration.

Very truly your9,
BURR, PEASE & KURTZ

ilph E. Duerre

nrb
bce:  Jerome O, List, D.D.S., M.D.
SUVAT)

%



Brian W.FDurreII ..

law OFFICE ‘

1100 West Benson Blvd.
BRIAN W. DURRELL Suite 370

Anchorage. Alaska 99503
Direct: 9072583223 yr.@ 1 0 i- ni one: 322-
bdurrell@durrell.com 4 U L—11 sz; 90305582.538232292 '

Jahuafy"S, 1999

Deborah Sedwick, Commissioner

State of Alaska, Dept, of Commerce
and Economic Development

P.0. Box 110808

Juneau, Alaska 99811-0808

Re:  Proposed business entity names legislation

Dear Commissioner:

| was pleased to see the proposed legislation from your department that would iron out
many of the wrinkles and provide consistency to the various statutes in Titles 10 and 32 dealing

with business entity names.

My office has a very active practice working with entrepreneurs and investors in
organizing Alaska businesses that include corporations, partnerships and limited liability
companies. My office is in almost daily contact with reBres_entatwes_ ofthe Department
addressmP issues surrounding the organization of these business entities. Frequently, my office
and our clients are faced with issues surrounding the use of business names and the -
determination of whether certain business names have already been taken or are available for
new business entities. As the cover memo to the new legislation reflects, we currently face a
labyrinth of varying rules addressing the use of business entity names.

| have read the Broposed bill. 1 believe it would clarify and make consistent the riles
surrounding the use of business entity names. The new Ie_ﬂlslatl_on will substantially improve the
current statutes dealing with business entity names and will avoid a significant amount of

confusion that the Department, attorneys who organize businesses, and members of the business

community would face in the absence of such clarifying legislation. | give this new legislation
my wholehearted support.

Very truly yours,
BRIAN W. DURRELL, P.C.

Brian W. Durrell
BWD:jk » _
cc.  Dawn Williams (via fax)
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A shburn and M ason
LAWYERS

A PROFESSIONAL CORPORATION
MARK E. ASHBURN 1130 WEST SIXTH AVENUE. SUITE 100 TELEPHONE
\j\lCI)IAL,\IIAI\,/I\A SF'O%lHANMlNGS ANCHORAGE. ALASKA 99501.-591~ 3 PI:I 3 32 (907) 276- 433 1
JULIAN L. MASON ttC - TELEcoOPIER
JOHN C. McCARRON
DONALD W. McCLINTOCK HI (907) 277-8235
e
KIRSTEN TINGLUM January 29’ 1999

Debra B. Sedwick, Commissioner

State of Alaska _
Department of Commerce and Economic Development

Division of Banking, Securities and Corporations
P.0. Box 110808
Juneau, Alaska 99811-0808

RE: Proposed Business Entity Names Legislation

Dear Commissioner:

Ashburn & Mason, P.C., has a very active corporate practice, organizing and assisting

Alaska businesses which include corporations, limited liability companies, and
artnerships. We are often in contact with the Anchorage and Juneau Corporations
vision offices, frequently over the issues of business entity names. This is why we are

very pleased to see the Department’s proposed legislation concerning business entity

names.

We have read the bill and believe it will clear up many of the problems surrounding the
use of business names. The Department, members of the business community, and
attorneys who organize businesses will all benefit from the passage of this bill. We give

it our support.
Very truly yours,

ASHBURN & MASON, P.C.

Mark E. Ashburn



Ashburn and Mason, P.C

Debra B. Sedwick, Commissioner
January 29, 1999
Page -2-

Bv:
Karen M. Procter, Legal Assistant

cc. Dawn Williams, Supervisor
Corporations Division

N=\KMP\CORPLTR.AWS
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January 15,1999

Dawn Williams

State of Alaska

Department of Commerce and
Economic Development
Division of Corporations
Juneau AK, 99801

Dear Dawn Williams,

SUBJECT: PROPOSED BUSINESS ENTITY LEGISLATION.

Complete Corporate Services of Alaska Incorporated has reviewed the proposed legislation.
We feel that this legislation would be beneficial to the State of Alaska, and its citizens. Wc
feci that the state’s exposure due to the wording of the previous legislation is unnecessary
and not beneficial. This exposure results in superfluous litigation. We at Complete
Corporate Services of Alaska, Inc., believe that disputes over business entity names are
better resolved by the parties involved. We believe that the state can improve service and
reduce liability with the proposed legislation. From our experience, our customers would

appreciate this more modern approach to name registration.

Complete Corporate Services of Alaska, Inc.

3839 RIVERSIDE DRIVE
STE 101
JUNEAU, AK 99801
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January 26, 1999

VIA FAX

Ms. Dawn Williams _

Records and Licensing Supervisor

Division of Banking, Securities
and Corporations

P.0. 110808

Juneau, Alaska 99811-0808

| have reviewed and | support the proposed business entity
names legislation to replace the old name standard of
"deceptively similar" to the new less stringent name standard of
"distinguishable on the record."

Sincerely,
HOMPESCH & ASSOCIATES

A Professional Corporation

Susan L. Evans

SLE/sg
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Comments On Sections of Draft Business Entity Names Bill

The Alaska Department of Commerce and Economic Development, Division of Banking,
Securities, and Corporations, Corporation Section is responsible for filing documents for
corporations, limited partnerships, limited liabilit ﬁartnershlps, and limited liability
companies doing business in the state of Alaska. When one of these business entities files
to do business in Alaska, its name is registered as part of the filing process, if no other
entity has registered the name. Businesses that are not incorporated can register their
names for five years by paying a $25 filing fee. As with corporate filings, @ name can be
registered if it has not been registered by another business entity operating in Alaska.

There are three different guidelines under Title 10 and Title 32 that the Corporation
Section must follow when determining name availability for business entities filing with
the State of Alaska. As aresult of differences in these guidelines, many conflicts arise
each year between different business entities within Alaska. In recent years, name
conflicts have turned into lawsuits as a result of the confusion caused by these three
inconsistent statutory guidelines. To avoid these conflicts, this legislation replaces the old
standards of “deceptively similar” and “distinct” with the newest guideline

“distinguishable on the record.”
The following statutes must be followed when determining name availability:

+ Alaska Statutes 10.06, 10.20, 10.35 and 32.11 each use the guideline “...name may
not he the same as, or dece_|ot|vely similar to, the name of a corporation or
registered/reserved name filed under this title.”

» Alaska Statute 10.25 uses the guideline “...name shall be distinct from the name of
other cooperatives or corporations organized under the laws of or authorized to do

business In this state.”

J AIaskda Statutes 10.50 and 32.05 use the guideline “...name is distinguishable on the
records.”

Some of these private name conflicts ultimately result in a conflict with the State of
Alaska if an entity believes a name was filed inappropriately. The State expends scarce
resources when it must be party to a lawsuit resulting from ‘cor]flict_inqr’]’ registered
names. The guideline that gives rise to almost all of these conflicts is the business name
or corporate name standard “the same as or deceptively similar to”.

It is in the best interest of the State if these statutes are changed to adhere to one standard
when determining name availabilitﬁ. That guideline should be “distinguishable on the
record.” This change would not take away the right of the registrant to protect its name
from those who would use it fraudulently. However, the State of Alaska would no longer
be held liable for damages for issuing registration to a name that mlght be similar to
another entity that is on file. Furthermore, the State of Alaska would not forego revenue
by changing these statutes. It may be possible that revenues would increase because of



the volume of additional applicants granted registration by the new and less stringent
name standard.

The State of Utah does an excellent job of outlining the role of states in corporate and

business name registration. This is outlined below.

Purpose of Corporate & Business Name Registration

* Many attorneys and members of the public mistakenly believe that the division grants
exclusive rights to a business name when the division issues a certificate of
incorporation or accepts a DBA application for filing. The fact is that division
aﬁ)proval has little or nothing to do with acquiring business or corporate name rights.
Slate registration is merely one step in obtaining such rights.

» The division was never statutorily intended to conclusive_I?/ determine name
availability. First of all, the division checks for name availability by comparing the
requested name with those of record in the division offices. This search does not
include, because it is practically impossible to do so, possible conflicts with names of
foreign corporations doing business in Utah without state authorization, assumed
business names that have been used but are not currently registered and trademarks or
service marks that have been registered only federally or not at all. Without checking
a (Fro 0sed name a}?amst these kinds of names, the division cannot conclusively
adjudge name availability.

»  Even If the division had the records and resources necessary to compare requested
names with ah "predictable names," the division still could not effectively identify all
conflicts because such requires extensive legal education for those making such
decisions. Moreover, the time required to i)rocess such reviews would thual{i/ bring
business and corporate registration to a halt. The process could require upwards of
twelve to sixteen months to otherwise complete (based on the procedures used by the
federal trademark office). _ _

*  Another reason the division cannot grant exclusive and absolute right to a corporate
or business name is that name rights are obtained through usaﬁe, not through
registration. Hence, prior usage of the name gives the user rights that are superior to
those of a later registrant. Likewise, a later user may have rights supeiior to a prior
registrant who has not used the name.

» The Utah Attorney General issued an informal opinion in 1985 stating the purpose of
registering a DBa is primarily for identification purposes. That is, a DBA registration
is an advisory or notice to the public of the individuals or entities associated with that
business DBA. The division's role is purely ministerial. Registration or filing a DBA
does not grant property rights or é)roperty Interests in a name. The division does not

fo

have the power and authority to determine or settle competing claims to a name under

}he common law or under other statutes. These matters must be settled in a court of
aw.

The recodification of Alaska’s corporate laws is based on the American Bar

Association’s 1950 draft Model Business Corporation Act (National Act), as amended.
Language in 84.01 (b), of the Model Business Corporation Act, Except as authorized by
subsections (c) and (d), a corporate name must be distinguishable upon the records of the



oo os 0. Adoption of this language would bring the State of Alaska into
compliance with the Model Business Corporation Act.

At this time, research of current state statutes, codes and regulations for the other 49
states shows that the standard of “distinguishable on the record” has been adopted by at

least 25 states.

Section 1

Section 10.06.105(a) o o
The standard of determining name availability is changed to “distinguishable on the

record”, making it easier for corporations to file with the state.

The current law of “same as or deceptively similar" created confusion with the general
public and led to several conflicts each year.

Section 2

Section 10.06.105(d) _
A new subsection is added to allow the department to adopt regulations under AS 44.62

to interpret or implement this section.

The current section does not include language allowing for the department to adopt
regulations.

Section 3

Section 10.13.120&a) N o S
The standard of determining name availability is changed to “distinguishable on the

record”, making it easier for corporations to file with the state.

The current law of “same as or deceptively similar” created confusion with the general
public and led to several conflicts each year.

Section 4

Section 10.15.575&a) o o S
The standard of determining name availability is changed to “distinguishable on the

record”, making it easier for cooperatives to file with the state, and to allow the
department to adopt regulations under AS 44.62 to interpret or implement this section,

The current law of “same as or deceptively similar” created confusion with the general
\oubhc and led to several conflicts each year. The current section does not include
anguage allowing for the department to adopt regulations.

Section 5

Section 10.20.021 N
This section is repealed and reenacted to change the standard of determining name

availability to “distinguishable on the record,” making it easier for corporations to file



with the state, and to allow the department to adopt regulations under AS 44.62 to
interpret or implement this section

The current law of “same as or deceptively similar” created confusion with the %eneral
\oubhc and led to several conflicts each year. The current section does not inclule
anguage allowing for the department to adopt regulations.

Section 6

Section 10.25.040 N

This section is repealed and reenacted to change the standard of determining name
availability to “distinguishable on the record,” making it easier for electric and telephone
cooperatives to file with the state, and to allow the department to adopt regulations under

AS 44.62 to interpret or implement this section

The current law uses a different standard, “distinct,” to determine name availability. The
change in this law will result in the conformity of each name availability statute which is
implemented by this division. The current section does not include language allowing for

the department to adopt regulations.

Section 7

Section 10.35.020 o -
The standard of determining name availability is changed to “distinguishable on the

record”, making it easier for businesses to reserve their name with the state.

The current law of “same as or deceptively similar” created confusion with the general
public and led to several conflicts each year.

Section 8

Section 10.35.020(b) .
A new subsection is added to allow the department to adopt regulations under AS 44.62

to interpret or implement this section.

The current section does not include language allowing for the department to adopt
regulations.

Section 9
Section 10.35.040 o o
The standard of determining name availability is changed to “distinguishable on the

record”, making it easier for businesses to register their name with the state,

The current law of “same as or deceptively similar” created confusion with the general
public and led to several conflicts each year.



Section 10

Section 10.35.040(b) _
A new subsection is added to allow the department to adopt regulations under AS 44.62

to interpret or implement this section.

The current section does not include language allowing for the department to adopt
regulations.

Section 11

Section 32.11.810 N
This section is repealed and reenacted to change the standard of determining name

availability to “distinguishable on the record,” making it easier for limited partnerships to
file with the state, and to allow the department to adopt regulations under AS 44.62 to

interpret or implement this section

The current law of “same as or deceptively similar” created confusion with the general
\oubllc and led to several conflicts each year. The current section does not include
anguage allowing for the department to adopt regulations.

Section 12 . _ _
The Department may immediately proceed to adopt necessary regulations.

Section 14 _ _
Applies only to actions taken on or after the effective date.

Section 15 _
Provides the effective date of the Act.
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1-0038

12/31/98

BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - FIRST SESSION

Introduced:
Referred:

A BELL
FOR AN ACT ENTITLED
"An Act relating to corporate, company, cooperative association, and c'her

business names and their registration o» reservation; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF TEE STATE OF ALASKA:

* Section 1. AS 10.06.105(a) is amended to read:

(@) A corporate name shall contain the word "corporation”, “company",
"incorporated", or "limited", or an abbreviation of one of these words. The corporate
name may not contain a word or phrase that indicates or implies that the corporation
IS organized for a purpose other than the purpose contained in its articles of
incorporation. The corporate name must be distinguishable on the records of too
department from [MAY NOT BE THE SAME AS, OR DECEPTIVELY SIMILAR
T0O,] the name of a domestic corporation, limited liability company, or limited
liability partnership existing under,the laws of this state, or a foreign corporation,
limited liability compandor limited liability partnersiliK authorized to transact

A
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12/31/98 DRAFT DRAFT DRAFT DRAFT
business in this state, or a name that has been reserved or registered as provided in this

title or AS 32.
* Sec. 2. AS 10.06.105 is amended by adding a new subsection to read:
(d) The department may adopt regulations under AS 44.62 (Administrative
Procedure Act) to interpret or implement this section.
* Sec. 3. AS 10.13.120(a) is amended to read:
(a) The corporate name of a licensee must include the word "BIDCO" or
"Bidcof.]" and must.be.distinguishable on the records of the department from any
other licensee under this chapter. A licensee may not transact business under a name

oher than its corporate name.

* Sec. 4. AS 10.15.575(a) is amended to read:
(a) A person other than a cooperative association incorporated under this

chapter or a previous law of the state may not use the term “cooperative,” or any
variation of the term, as part of its corporate or other business name or title. However,
this section does not apply to cooperatives organized to generate and transmit electric
energy and power or to furnish electric or telephone service. The name of a
cooperative association must be distinguishable on the records of the department
from other cooperatives incorporated under this chanter. The department may
adopt regulations under AS 44.62 (Administrative Procedure Act) to interpret or
implement  Swtton.
* Sec. 5. AS 10.20.021 is repealed and reenacted read:

Sec. 10.20.021. Corporate name, (a) The corporate name may not contain
a word or phrase that indicates or implies that it is organized for a purpose other than
one or more of the purposes contained in the articles of incorporation of the
corporation.

(b) The corporate name must be distinguishable on the records of the
department from the name of a corporation, regardless of whether the corporation was
organized for profit or not for profit, limited liability company, or limited liability
partnership, existing under the laws of this state, or a foreign corporation, limited
liability company, or limited liability partnership, authorized to transact business in this
state, or a corporate or business name reserved or registered as permitted by the laws

-2.
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of this state.
(c) The department may adopt regulations under AS 44.62 (Administrative

Procedure Act) to interpret or implement this section.

* Sec. 6. AS 10.25.040 is repealed and reenacted to read:

Sec. 10.25.040. Name, (a) Except for a corporation that becomes subject to
this chapter by compliance with AS 10.25.290 and 10.25.300, or 10.25.620, and that
elects to retain a corporate name that does not comply with this provision, the name
of the cooperative must include the words "electric” or "“telephone,” as appropriate to
its purpose, and "cooperative,” and the abbreviation "inc." The name of a cooperative
must be distinguishable on the records of the department from the name of any other
cooperative, corporation, limited liability company, or limited liability partnership,
organized under the laws of or authorized to do business in this state, or any business
name reserved or registered as provided by the laws of this state.

(b) The department may adopt regulations under AS 44.62 (Administrative
Procedure Act) to interpret or implement this section.

* Sec. 7. AS 10.35.020 is amended to read:

Sec. 10.35.020. Application to reserve name. Reservation of a business name
is made by filing an application with the commissioner.  Upon finding that the name
is available for business use, the commissioner shall reserve it for the exclusive use
of the applicant for a period of 120 days. For a name to be available, it must be
distinguishable on the records of the department from [A NAME IS NOT
AVAILABLE WHICH IS THE SAME AS, OR DECEPTIVELY SIMILAR TO,] the
name of any other [A] domestic corporation, limited liability company, or limited
liability partnership, or foreign corporation, limited liability company, or limited
liability partnership authorized to transact business in this [THE] state, or a name
reserved or registered under this title or gives the impression that the business is

incorporated.

* Sec. 8. AS 10.35.020 is amended by adding a new subsection to read:

(b) The department may adopt regulations under AS 44.62 (Administrative
Procedure Act) to interpret or implement this section.

* Sec. 9. AS 10.35.040 is amended to read:

3
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Sec. 10.35.040. Registration of name. A person conducting a business may
register its name if the name is distinguishable on the records of the department
from [NOT THE SAME AS, OR DECEPTIVELY SIMILAR TO,] the name of an*
flthgr [A] domestic corporation, limited liability company, or limited liability
partnership, or a foreign corporation, limited liability company, or limited liability
partnership, authorized to transact business in the state, or a name reserved or
registered under this title. Registration of the name gives the exclusive right to the use
of the name and the person who has registered the name may enjoin the use of the
same name or a deceptively similar name and has a cause of action for damages
against anyone who uses the same name or a deceptively similar name.
* Sec. 10. AS 10.35.040 is amended by adding a new subsection to read:

(b) The department may adopt regulations under AS 44.62 (Administrative

Procedure Act) to interpret or implement this section.
* Sec. 11. AS 32.11.810 is repealed and reenacted to read:
Sec. 32.11.810. Name. The name of a limited partnership as set out in its

certificate of limited partnership
(1) must contain without abbreviation the words “limited partnership":

(2) may not contain the name of a limited partner unless
(A) it is also the name of a general partner or the corporate
name of a corporate general partner; or
(B) the business of the limited partnership had been carried on
under that name before the admission of that limited partner; and
(3) must be distinguishable on the records of the department from the
name of a corporation, limited partnership, limited liability company, or limited
liability partnership, organized under the laws of this state or licensed or registered &s
a foreign corporation, limited partnership, limited liability company, or limited liability
partnership in this state.

(b) The department may adopt regulations under AS 44.62 (Administrative

Procedure Act) to interpret or implement this section.
* Sec. 12.  TRANSITION: REGULATIONS. Notwithstanding sec. 15 of this Act. the
epartmentof Commerce and Economic .Development may immediately proceed to adopt

-4-
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regulations necessary to implement the changes made by this Act. The regulations take effect
under AS 44.62 (Administrative Procedure Act), but not before July 1, 1999,

* Sec. 13. APPLICABILITY. This Act applies only to actions taken on or after July 1
1999,

* Sec. 14. Section 12 of this Act takes effect immediately under AS 01.10.070(c).
* Sec. 15. Except as provided in sec. 14 of this Act, this Act takes effect July 1, 1999,
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SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION
BY THE SENATE LABOR AND COMMERCE COMMITTEE

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED

"An Act relating to the names of businesses and organizations; and providing for

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 10.06.105(a) is amended to read:
(a) A corporate name must [SHALL] contain the word "corporation”,

"company" “incorporated", or "limited", or an abbreviation of one of these words.
The corporate name may not contain a word or phrase that indicates or implies that
the corporation is organized for a purpose other than the purpose contained in its
articles of incorporation. [THE CORPORATE NAME MAY NOT BE THE SAME
AS, OR DECEPTIVELY SIMILAR TO, THE NAME OF A DOMESTIC
CORPORATION EXISTING UNDER THE LAWS OF THIS STATE OR A
FOREIGN CORPORATION AUTHORIZED TO TRANSACT BUSINESS IN THIS
STATE, OR A NAME THAT HAS BEEN RTSERVED OR REGISTERED

AS PROVIDED IN THIS TITLE.]

-
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* Sec. 2. AS 10.06.105 is amended by adding a new subsection to read:

(d) A corporate name must be distinguishable on the records of the department

from the name of any other organized entity and from a reserved or registered name.
The department may adopt regulations to interpret and enforce this subsection. In this
subsection, "organized entity" and "reserved or registered name" have the meanings
given in AS 10.35.040.

* Sec. 3. AS 10.06.115 is amended to read:

Sec. 10.06.115. Application to reserve corporate name. Reservation of a
corporate name is made by filing an application with the commissioner. If the
commissioner finds that the name is available for corporate use under
AS 10.06.105(d) [, AND NOT A RESERVED OR REGISTERED BUSINESS NAME
AS SET OUT IN AS 10.35], the commissioner shall reserve it for the exclusive use
of the applicant for a peiiod of 120 days.

* Sec. 4. AS 10.06.125 is amended to read:

Sec. 10.06.125. Registration of corporate name. A corporation organized
and existing under the laws of a state or territory of the United States may register its
corporate name if the name is available for corporate use under AS 10.06.105(d)
[INOT THE SAME AS, OR DECEPTIVELY SIMILAR TO, THE NAME OF A
DOMESTIC CORPORATION, THE NAME OF A FOREIGN CORPORATION
AUTHORIZED TO TRANSACT BUSINESS IN THIS STATE, OR A CORPORATE
NAME RESERVED OR REGISTERED UNDER THIS CHAPTER OR A BUSINESS
NAME RESERVED OR REGISTERED UNDER AS 10.35).

* Sec. 5. AS 10.06.633(e) is amended to read:

(e) A corporation dissolved under this section may be reinstated within two

years from the date of the certificate of involuntary dissolution if it is established to
the satisfaction of the commissioner that in fact there was no cause for the dissolution,
or if the neglect, omission, delinquency, or noncompliance resulting in dissolution has
been corrected and payment made of double the amount delinquent along with the
amount the corporation would have paid had it not been dissolved during the two-year
period. Reinstatement may not be authorized if the name is not available for
corporate use under AS 10.06.105(d) [SAME OR A DECEPTIVELY SIMILAR

-
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CORPORATE, RESERVED, OR REGISTERED NAME IS CURRENTLY ON FILE
WITH THE COMMISSIONER,] unless the corporation being reinstated amends its
articles of incorporation o change its name to conform with the provisions of this

chapter.

* Sec. 6. AS 10.06.720 is amended to read:

Sec, 10.06.720. Corporate name of foreign corporation. A certificate of
authority may not be issued to a foreign corporation unless the corporate name of li.e
corporation

(1) contains the word “corporation”, “company”, “incorporated", or
"limited", or an abbreviation of one of these words, or, for use in this state, adds at the
end of its name one of these words or an abbreviation of one of them;

(2) does not contain a word or phrase that indicates or implies that it
is organized for a purpose other than the purpose contained in is articles of
incorporation or that it is authorized or empowered to conduct the business of banking
or insurance;

(3) does not contain the word “city", "borough”, or "village" or
otherwise imply that the corporation is a municipality, but the name of a city, borough,

or village may be used in the corporate name;
(4) is available for corporate use under AS 10.06.105(d) [NOT THE

SAME NAME AS, OR DECEPTIVELY SIMILAR TO, THE NAME OF A
DOMESTIC CORPORATION EXISTING UNDER THE LAWS OF THIS STATE OR
A FOREIGN CORPORATION AUTHORIZED TO TRANSACT BUSINESS IN THIS
STATE, OR A NAME THE EXCLUSIVE RIGHT TO WHICH IS RESERVED IN
THE MANNER PROVIDED IN THIS TITLE, OR THE NAME OF A
CORPORATION THAT HAS IN EFFECT A REGISTRATION OF ITS NAME
AS PROVIDED IN THIS CHAPTER].

* Sec. 7. AS 10.13.120(a) is amended to read:
(a) The corporate name of a licensee must include the word "BIDCO" or

"Bidcol and must be distinguishable on the records of the department from the
name of any other organized entity and from a reserved or registered name.
["BIDCO."] A licensee may not transact business under a name other than its

3
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corporate name. In this subsection, "organized entity” and "reserved or reuisterec
name" have the meanings given in AS 10.35.040.
* Sec. 8. AS 10.15 is amended by adding a new section to article 8 to read:

Sec. 10.15.578. Distinguishable names. The name of a cooperative
association must be distinguishable on the records of the department from the name
of any other organized entity and from a reserved or registered name. The department
may adopt regulations under AS 44.62 (Administrative Procedure Act) to interpret or
implement this section. In this section, "organized entity" and "reserved or registered
name" have the meanings given in AS 10.35.040.

* Sec. 9. AS 10.20.021 is repealed and reenacted to read:

Sec. 10.20.021. Corporate name, (a) The name of a coiporation may not
contain a word or phrase that indicates or implies that it is organized for a purpose
other than one or more of the purposes contained in the articles of incorporation of the
corporation.

(b) The name of the corporation must be distinguishable on the records of the
department from the name of any other organized entity and from a reserved or
registered name.  The department may adopt regulations under AS 44.62
(Administrative Procedure Act) to interpret or implement this subsection. In this
subsection, "organized entity" and "reserved or registered name" have the meanings
given in AS 10.35.040.

* Sec. 10. AS 10.20.470 is amended to read:

Sec. 10.20.470. Corporate name of foreign corporation. A certificate of
authority may not be issued to a foreign corporation unless the corporate name of the
corporation

(1) does not contain a word or phrase that [WHICH] indicates or
implies that it is organized for any purpose other than the purpose contained in its
articles of incorporation;

(2) is available for use bv the foreign cornoration under
AS 10.20.021(b) [NOT THE SAME A. . OR DECEPTIVELY SIMILAR TO, THE
NAME OF A CORPORATION, WHETHER FOR PROFIT OR NOT FOR PROFIT,
EXISTING UNDER THE LAWS OF THIS STATE, OR A FOREIGN

-4-
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CORPORATION, WHETHER FOR PROFIT OR NOT FOR PROFIT, AUTHORIZED
TO TRANSACT BUSINESS OR CONDUCT AFFAIRS IN THIS STATE, OR A
CORPORATE OR BUSINESS NAME RESERVED OR REGISTERED
AS PERMITTED BY THE LAWS OF THIS STATE].

*Sec. 11. AS 10.20.471 is amended to read:

Sec. 10.20.471. Assumed corporate name. When a foreign corporation,
applying for a certificate of authority, has a name that is not available for use bv the
foreign corporation under AS 10.20.021(h) [THE SAME AS OR DECEPTIVELY
SIMILAR TO THAT OF A CORPORATION OPERATING UNDER THIS
CHAPTERY], it shall

(1) select a name under which it elects to do business in the state;
(2) clearly identify on all advertising, contracts* and other legal
documents its true corporate name as well as its assumed name.
* Sec. 12. AS 10.25.040 is amended to read:

Sec. 10.25.040. Name. The name of a cooperative must include the words
"electric” or "telephone,” as appropriate to its purpose, and "cooperative,” and the
abbreviation "inc." [THE NAME OF A COOPERATIVE SHALL BE DISTINCT
FROM THE NAME OF OTHER COOPERATIVES OR CORPORATIONS
ORGANIZED UNDER THE LAWS OF OR AUTHORIZED TO DO BUSINESS IN
THIS STATE. THIS SECTION DOES NOT APPLY TO A CORPORATION THAT
BECOMES SUBJECT TO THIS CHAPTER BY COMPLIANCE WITH AS 10.25.290
AND 10.25.300 OR 10.25.620 AND THAT ELECTS TO RETAIN A CORPORATE
NAME THAT DOES NOT COMPLY WITH THIS SECTION.]

*Sec. 13. AS 10.25.040 is amended by adding new subsections to read:

(b) The name of a cooperative must be distinguishable on the records of the
Department of Commerce and Economic Development from the name of any other
organized entity and from a reserved or registered name. The Department of
Commerce and Economic Development may adopt regulations under AS 44.62
(Administrative Procedure Act) to interpret or implement this subsection.

(c) The provisions of (a) of this section do not apply to a corporation that

becomes subject to this chapter by compliance with AS 10.25.290 and 10.25.300 or

5
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10.25.620 and that elects to retain a corporate name that does not comply with (a) of
this section.
*Sec. 14. AS 10.35.020 is amended to read:

Sec. 10.35.020. Application to reserve name. Reservation of a business name
is made by filing an application with the commissioner. Upon finding that the name
is available for business use, the commissioner shall reserve it for the exclusive use
of the applicant for a period of 120 days. A name is not available for business use
if the name [WHICH] is not distinguishable on the records of the department
under AS 10.35.040(a) [THE SAME AS, OR DECEPTIVELY SIMILAR TO, THE
NAME OF A DOMESTIC CORPORATION OR A FOREIGN CORPORATION
AUTHORIZED TO TRANSACT BUSINESS IN THE STATE, OR A NAME
RESERVED OR REGISTERED UNDER THIS TITLE] or gives the impression that
the business is incorporated.

*Sec. 15. AS 10.35.020 is amended by adding a new subsection to read:

(b) The department may adopt regulations under AS 44.62 (Administrative

Procedure Act) to interpret or implement this section.
*Sec. 16. AS 10.35.040 is repealed and reenacted to read:

Sec. 10.35.040. Registration of name, (a) A person conducting a business
may register its name if the name is distinguishable on the records of the department
from the name of any other organized entity and from a reserved or registered name.
In this subsection,

(1) "organized entity" means

(A) a coiporation under AS 10.06;

(B) a foreign corporation authorized under AS 10.06 to transact
business in this state;

(C) a BIDCO licensed under AS 10.13;

(D) a cooperative organized under AS 10.15;

(E) a foreign cooperative under AS 10.15 that is authorized
under AS 10.06 to do business in this state;

(F) a nonprofit corporation organized under AS 10.20;

(G) a nonprofit foreign coiporation authorized under AS 10.20

6-
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to transact business in this state;

AS 10.50;

AS 32.05;

(H) a cooperative organized under AS 10.25;

(I) a religious corporation formed under AS 10.40;

(J) a professional corporation organized under AS 10.45;
(K) a limited liability company organized under AS 10.50;

(L) a foreign limited liability company registered under

(M) a registered limited liability partnership under AS 32.05;

(N) a foreign limited liability partnership registered under

(O) a limited partnership formed under AS 32.11; or
(P) a foreign limited partnership registered under AS 32.11;

(2) "reserved or registered name" means a name reserved or registered

under this chapter, AS 10.06, AS 10.50, AS 32.05, or AS 32.11.

(b)Registration of a name gives the exclusive right to the use of the name,

and the person who has registered the name may enjoin the use of the samename or

a deceptively similar name and has a cause of action for damages against anyone who

uses the same name or a deceptively similar name.

(c) The department may adopt regulations under AS 44.62 (Administrative

Procedure Act) to interpret or implement (a) of this section.

*Sec. 17. AS 10.35.500 is amended by adding a new paragraph to read:
(3) "department" means the Department of Commerce and Economic

Development.

* Sec. 18. AS 10.45.120 is amended by adding a new subsection to read:

(b) The corporate name of a professional corporation must be distinguishable

on the records of the Department of Commerce and Economic Development from the

name of any other organized entity and from a reserved or registered name. The

Department of Commerce and Economic Development may adopt regulations to

interpret and implement this subsection. In this subsection, "organized entity" and

"reserved or registered name" have the meanings given in AS 10.35.040.

*Sec. 19. AS 10.50.025 is repealed and reenacted to read:

7-
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Sec. 10.50.025. Distinguishable names. The name of a limited liability
company must be distinguishable on the records of the department from the name of
any other organized entity and from a reserved or registered name. The department
may adopt regulations to interpret and implement this section. In this section,
"organized entity" and "reserved or registered name" have the meanings given in
AS 10.35.040.

*Sec. 20. AS 10.50.035 is amended to read:
Sec. 10.50.035. Application to reserve company name. Reservation of a

name under AS 10.50.030 is made by filing an application with the department. If the
department finds that the name is available for use by a limited liabili ' company [|]
and is distinguishable on the records of the department under AS 1L.50.025 [NOT
A RESERVED OR REGISTERED BUSINESS NAME UNDER AS 10.35 OR THIS
CHAPTERY], the department shall reserve it for the exclusive use of the applicant for
a period of 120 days.

*Sec. 21. AS 10.50.040 is amended to read:

Sec. 10.50.040. Registration of company name. A limited liability company
or a foreign limited liability company may register its name if the name is
distinguishable on the records of the department [FROM THE NAMES IDENTIFIED]
under AS 10.50.025.

*Sec. 22. AS 10.50.408(e) is amended to read:

(e) A company dissolved under this section may be reinstated within two years
from the date of the certificate of involuntary dissolution if it is established to the
satisfaction of the commissioner that in fact there was no cause for the dissolution, or
if the delinquency, failure, or misrepresentation resulting in dissolution has been
corrected and payment made of double the amount delinquent along with the amount
the company would have paid had it not been dissolved during the two-year period.
Reinstatement may not be authorized if the name of the company is not distinguishable
upon the records of the department under AS 10.50.025 [,] unless the company being
reinstated amends its articles of organization to change its name to conform with the
provisions of this chapter.

* Sec. 23. AS 32.05.480 is repealed and reenacted to read:

8-
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Sec. 32.05.480. Distinguishable names. The name of a limited liability
partnership must be distinguishable on the records of the department from the name
of any other organized entity and from a reserved or registered name. The department
may adopt regulations to interpret or implement this section. In this section,

"organized entity" and "reserved or registered name" have the meanings given in

AS 10.35.040.
* Sec. 24. AS 32.05.510(a) is amended to read:
(@) A foreign limited liability partnership not intending to conduct affairs in

this state may register its name if the name is distinguishable on the records of the

department under AS 32.05.480.
* Sec. 25. AS 32.05.620(e) is amended to read:

(e) If the registration of a registered limited liability partnership is cancelled
under this section, the registration may be reinstated within two years from the date
of the certificate of cancellation if it ' established to the satisfaction of the
commissioner that in fact (1) there was no cause for the cancellation, or the
delinquency, failure, or misrepresentation resulting in cancellation has been corrected;
and (2) the partnership pays two times the amount of any delinquent fee and the
amount the partnership would have paid had it not been cancelled during the two-year
period. Unless the partnership being reinstated amends its registration to change its
name to comply with AS 32.05.470 - 32.05.520, reinstatement may not be authorized

if the name of the partnership is not distinguishable in the records of the department

under AS 32.05.480.

*Sec. 26. AS 32.11.120(d) is amended to read:
(d) A limited partner who knowingly permits the limited partner's name to be

used in the name of the limited partnership, except under circumstances permitted by
AS 32.11.810(a)(2) [AS 32.11.810(2)], is liable to creditors who extend credit to the
limited partnership without actual knowledge that the limited partner is not a general
partner.

* Sec. 27. AS 32.11.810 is amended to read:
Sec. 32.11.810. Name. The name of a limited partnership as set out in its

certificate of limited partnership

9.
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(1) must contain without abbreviation the words "limited partnership™;
(2) may not contain the name of a limited partner unless
(A) it is also the name of a general partner or the corporate
name of a corporate general partner; or
(B) the business of the limited partnership had been carried on
under that name before the admission of that limited partner; and
(38) must be distinguishable on the records of the department from
[MAY NOT BE THE SAME AS, OR DECEPTIVELY SIMILAR TO,] the name of
any other organized entity and from a reserved or registered name; in this
paragraph, "organized entity" and "reserved or registered name" have the
meanings given in AS 10.35.040 [A CORPORATION OR LIMITED PARTNERSHIP
ORGANIZED UNDER THE LAWS OF THIS STATE OR LICENSED OR
REGISTERED AS A FOREIGN CORPORATION OR LIMITED PARTNERSHIP IN
THIS STATE].
* Sec. 28. AS 32.11.810 is amended by adding a new subsection to read:
(b) The department may adopt regulations under AS 44.62 (Administrative
Procedure Act) to interpret or implement (a)(3) of this section.

* Sec. 29. AS 32.11.820(b) is amended to read:

(b) The reservation shall be made by Filing with the department an application,

executed by the applicant, to reserve a specified name. If the department finds that
the name is available for use by a domestic or foreign limited partnership under
AS 32.11.810 [, AND NOT A RESERVED OR REGISTERED NAME UNDER
AS 10.35], the department shall reserve the name for the exclusive use of the applicant
for a period of 120 days. Once having reserved a name, the same applicant may not
again reserve the same name until more than 60 days after the expiration of the last
120-day period for which that applicant reserved that name. The right to the exclusive
use of a reserved name may be transferred to another person by filing with the
department a notice of the transfer executed by the applicant for whom the name was
reserved and specifying the name and address of the transferee.

* Sec. 30. AS 45.50.010(a) is amended to read:

(@) A mark may not be registered if it consists of or comprises

-10-
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(1) immoral, deceptive, or scandalous matter;
(2) matter that may disparage or falsely suggest a connection with

persons, living or dead, institutions, beliefs, or national symbols, or bring them into

contempt or disrepute;
(3) the flag, coat of arms, or other insignia of the United States, this

or another state, a municipality of this or another state, a foreign nation, or simulation
of any of these;

(4) the name, signature, or portrait identifying a living individual,
except with the written consent of the individual;

(5) a mark that, (A) when used on or in connection with goods or
services of the applicant, is merely descriptive or deceptively misdescriptive of them;
(B) when used on or in connection with the goods or services of the applicant, is
primarily geographically descriptive or deceptively misdescriptive of them; (C) is
primarily merely a surname; however, this paragraph does not prevent the registration
of a mark used by the applicant that has become distinctive of the applicant's goods
or services; the commissioner may accept as evidence that the mark has become
distinctive, as used on or in connection with the applicant's goods or services, proof
of continuous use of the mark as a mark by the applicant in this state for the five years
immediately preceding the date on which the claim of distinctiveness is made; [OR]

(6) a mark that so resembles a mark registered in the state or in the
United States Patent and Trademark Office, or a mark previously used by another and
not abandoned, as to be likely, when used on or in connection with the goods or

services of the applicant, to cause confusion or mistake or to deceive; or
(7) a mark that so resembles the name of another business,

regardless of the form in which the business without the mark does business, that

the mark is likely to cause confusion or mistake or to deceive.

* Sec. 31. APPLICABILITY, (a) Sections 1- 29 of this Act may not be interpreted to
enable the Department of Commerce and Economic Development or any other person to take
action under AS 10 or AS 32 against an organization because the organization’s name does
not comply with secs. 1- 29 of this Act on or after the effective date of this section if the

name complied with the provisions of AS 10 or AS 32 applicable to the organization’s name
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before the effective date of this section, except that a corporation applying for reinstatement
under AS 10.06.633(e) on or after the effective date of this section must comply with
AS 10.06.633(e), as amended by sec. 5 of this Act, and a limited liability company applying
for reinstatement under AS 10.50.408(e) on or after the effective date of this section must
comply with AS 10.50.408(e), as amended by sec. 22 of this Act.

(b) This Act does not affect any cause of action that accrues before the effective date
of this section.

(c) AS 45.50.010(a)(7), as enacted by sec. 30 of this Act, does not invalidate the
registration of a mark that is registered under AS 45.50.010 - 45.50.205 before the effective
date of this section.

* Sec. 32. TRANSITION: REGULATIONS. Notwithstanding sec. 34 of this Act, the
Department of Commerce and Economic Development may immediately proceed to adopt
regulations necessary to implement the changes made by this Act. The regulations take effect
under AS 44.62 (Administrative Procedure Act), but not before the effective date of sec. 34
of this Act.

* Sec. 33. Section 32 of this Act takes effect immediately under AS 01.10.070(c).

* Sec. 34. Except as provided in sec. 32 of this Act, this Act takes effect July 1, 1999.
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Section 1

Section 06.05.301(b)
This is amended to comply with the changes set forth in AS 10.06.105(a) to include a new

section AS 10.06.105(d).

Section 2

Section 10.06.105(a)
The old standard of determining name availability is deleted. The current law of “same as or

deceptively similar” created confusion with the general public and 1 d to several conflicts each
year.

Section 3

Section 10.06.105(d)
A new section is added, changing the old standard of determining name availability from

“deceptively similar” to “distinguishable on the record”, making it easier for corporations to
file with the state.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 4

Section 10.06.115
The standard of determining name availability is changed to “distinguishable on the record”,

making it easier for entities to reserve their name with the state.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 5

Section 10.06.125
The standard of determining name availability is changed to “distinguishable on the record",

making it easier for corporations to register their corporate name with the state.

The current law of “same as or deceptively similar” created confusion with the general public
and I' d to several conflicts each year.

Section 6

Section 10.06.130
A corporation who has the exclusive right to the use of a name under AS 10.06 may enjoin the

use of a name that is not distinguishable on the records of the department from the
corporation’s name. A corporation who has the exclusive right to the use of a name under
AS 10.06 has a cause of action for damages against a person who uses a name that is not
distinguishable on the records of the department from the corporation’s name.

The current law does not allow this provision.



Section 7

Section 10.06.033(e)
A corporation that reinstates, must amend its name if the name is no longer distinguishable on

the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 8

Section 10.06.720
A foreign corporation may not obtain a certificate of authority unless its coiporate name is

distinguishable on the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 9

Section 10.13.120(a)
The standard of determining name availability is changed to “distinguishable on the record”,

making it easier for corporations to file with the state.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 10

Section 10.15.578
A section is added requiring the name of a cooperative corporation to be “distinguishable on

the record’, and to allow the department to adopt regulations under AS 44.62 to interpret or
implement this section.

The current law of "same as or deceptively similar” created confusion with the general public
and led to several conflicts each year. The current section does not include language allowing

for the department to adopt regulations.

Section 11

Section 10.20.021
This section is repealed and reenacted to change the standard of determining name availability

to “distinguishable on the record.” making it easier for corporations to file with the state, and to
allow the department to adopt regulations under AS 44.62 to interpret or implement this section

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year. The current section does not include language allowing

for the department to adopt regulations.

Section 12
Section 10.20.470



A foreign corporation may not obtain a certificate of authority unless its corporate name is
distinguishable on the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 12

Section 10.20.471
When a foreign corporation has a name which is not distinguishable on the records of the

department, it must select another name to use which is distinguishable on the records.

Section 14
Section 10.25.040
The old standard of determining name availability is deleted.

The current law uses a different standard, “distinct,” to determine name availability.

Section 15

Section 10.25.040

New sections are added change the standard of determining name availability to
“distinguishable on the record,” making it easier for electric and telephone cooperatives to file
with the state, and to allow the department to adopt regulations under AS 44.62 to interpret or
implement this section. Section (c) is added to allow corporations that become subject to this
chapter by compliance with AS 10.25.290 and 10.25.300 or 10.25.620 to retain a corporate

name that does not comply with (a) of this section.

The current law uses a different standard, “distinct,” to determine name availability. The
change in this law will result in the conformity of each name availability statute which is
implemented by this division. The current section does not include language allowing for the

department to adopt regulations.

Section 16

Section 10.35.020
The standard of determining name availability is changed to “distinguishable on the record”,

making it easier for businesses to reserve their name with the state.

The current law of “same as or deceptively similar" created confusion with the general public
and led to several conflicts each year.

Section 17

Section 10.35.020(b)
A new subsection is added to allow the department to adopt regulations under AS 44.62 to

interpret or implement this section.

The current section does not include language allowing for the department to adopt regulations.



Section 18

Section 10.35.040
The standard of determining name availability is changed to “distinguishable Ol the record”,

making it easier for businesses to register their name with the state; and the term *“organized
entity” is defined; and a person who has the exclusive right to the use of a name under this
section may to enjoin the use of a name that is not distinguishable on the records of the
department from the registered name. A person who has the exclusive right to the use of a
name under this section has a cause of action for damages against a person who uses a name
that is not distinguishable on the records of the department from the registered name; and the
department is allowed to adopt regulations under AS 44.62 to interpret or implement this

section

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year. “Organized entity” is a term used to define those entities
which are subject to name availability determinations under the guideline of “distinguishable
on the records”. The current section does not include language allowing for the department to

adopt regulations.

Section 19
Section 10.35.500
The definition of “department” is added.

The old section did not include a definition of “department.”

Section 20

Section 10.40.015
The standard of determining name availability is added to use “distinguishable on the record”.

The current law does not have a standard of determining name availability.

Section 21

Section 10.45.120(b)
The standard of determining name availability is added to use “distinguishable on the record".

The current law does not have a standard of determining name availability.

Section 22
Section 10.50.025
The section is repealed and reenacted.

The old law is repealed and reenacted to conform to the language used in all sections where the
term “organized entity” is used in determining name availability on the records of the

department.

Section 23
Section 10.50.035



The standard of determining name availability is changed to “distinguishable on the record”,
making it easier for entities to reserve their name with the state.

The old law is amended to conform to the language used in all sections where the term
“organized entity” is used in determining name availability on the records of the department.

Section 24
Section 10.50.040
The standard of determining name availability is changed to “distinguishable on the record”,

making it easier for entities to reserve their name with the state.

The current law is amended to conform to the language used in all sections where the term
“organized entity” is used in determining name availability on the records of the department.

Section 25
Section 10.50.408(e)
A company that reinstates, must amend its name if the name is no longer distinguishable on the

records of the department.

The current law is amended to conform to the language used in all sections where the term
“organized entity” is used in determining name availability on the records of the department.

Section 26

Section 32.05.480
The standard of determining name availability is changed to “distinguishable on the record”,

making it easier for entities to reserve their name with the state.

The current law is amended to conform to the language used in all sections where the term
“organized entity” is used in determining name availability on the records of the department.

Section 27
Section 32.05.510
A name must be distinguishable under AS 32.05.480.

Section 28

Section 32.05.520
A limited liability partnership who has the exclusive right to the use of a name under this

section may enjoin the use of a name that is not distinguishable on the records of the
department from the limited liability partnership’s name. A limited liability partnership’s who
has the exclusive right to the use of a name under this section has a cause of action for damages
against a person who uses a hame that is not distinguishable on the records of the department

from the corporation’s name.

The current law does not allow this provision.



Section 29

Section 32.05.620(e)
A partnership that reinstates, must amend its name if the name is no longer distinguishable on

the records of the department.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 30

Section 32.11.120(d)
This section is amended to provide for the new standard of “distinguishable on the records”.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 31

Section 32.11.810

This section is amended to change the standard of determining name availability to
“distinguishable on the record,” making it easier for limited partnerships to file with the state,
and to allow the department to adopt regulations under AS 44.62 to interpret or implement this

section

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year. The current section does not include language allowing

for the department to adopt regulations.

Section 32

Section 32.11.810
A section is added to allow the department to adopt regulations under AS 44.62 to interpret or

implement this section.

The current section does not include language allowing for the department to adopt regulations.

Section 33

Section 32.11.820(b)
This section is amended to change the standard of determining name availability for reserving

a limited partnership name to “distinguishable on the record,” making it easier for limited
partnerships to file with the state.

The current law of “same as or deceptively similar” created confusion with the general public
and led to several conflicts each year.

Section 34
Section 45.50.010



This section is amended to allow the department to check the names of “organized entities” on
the records of the department against an application for registration of trade mark or service

mark.

The current law does not have a provision to check the name of an entity when determining the
availability of a trade mark or service mark.

Section 35
Sections 1-33 may not be interpreted to allow the department or any other person to take action

against any entity organized before the effective date of this section.

Section 36
The Department may immediately proceed to adopt necessary regulations.

Section 37
Applies only to actions taken on or after the effective date.

Section 38
Provides the effective date of the Act.
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S I A I E OF ALASKA 333 Willoughby Avenue, 911 Floor
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ECONOMIC DEVELOPMEN1 BanEing &securities (907) 465-2521
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Corporation Information (907) 269-8140
TDD: (907) 465-5437

Attn: Dave Gray

From: Dawn Williams, Records & Licensing Supervisor
Dale: May 10, 1999
Re: CSSB 93

“An Act relating to the purposes of certain business and corporations; relating to the names of
businesses and organizations; relating to the registration under the Alaska Trademark Act of marks
that resemble the name of another business or organization; and providing for an effective dale.”

The Slate of Alaska Corporation Section, under the Department of Commerce, is responsible for
filing documents for corporations, limited partnersliips, limited liability partnerships, and limited
liability companies doing business in the State of Alaska, as well as the registration of business

names.

Currently, there are three different guidelines under Titles 10 and 32 that the Corporation Section
must follow when determining name availability:

1 Deceptively similar; 2. Distinct 3. Distinguishable on the record

This bill will bring all the chapters in Title 10 and Title 32 to the same standard, *“distinguishable on
the record”, when determining the availability of all entity names to be filed with the Corporations
Section. This is the standard used in the Uniform Act and to this dale has been adopted by at least

25 other states.

The current three guidelines allow for name conflicts which the State should not be party to.
A company is responsible for choosing a name which would not conflict with another name.
The State does not give any business entity the legal right to a name. The Corporations Section

is a filing agency, not an enforcement agency, therefore, these name conflicts should not include
the State, and should at all times be discussed between the two conflicting entities.
« The legal right to an entity name is gained tlirough “Common law” use. A business entity must
protect its own name from disparaging use, and there are remedies in the courts for that purpose.
Consolidating to one guideline will lessen confusion and keep the State out of essentially private

disputes over names.

This bill would have a positive fiscal impact for the Department. The standard of “distinguishable
on the record” would allow for more entities to file their name with the Department because the
standard of “distinguishable” is less prohibitive than the “deceptively similar” standard. There are
several names rejected per year based on the “deceptively similar” standard.
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“Ail Act relating to the purposes of certain business and corporations; relating to the names of
businesses and organizations; relating to the registration under the Alaska Trademark Act of marks

that resemble the name of another business or organization; and providing for an effective date.”

The Slate of Alaska Corporation Section, under the Department of Commerce, is responsible for
filing documents for corporations, limited partnerships, limited liability partnerships, and limited
liability companies doing business in the State of Alaska, as well as the registration of business

names.

Currently, there are three different guidelines under Titles 10 and 32 that the Corporation Section
must follow when determining name availability:

1. Deceptively similar; 2. Distinct 3. Distinguishable on the record

This bill will bring all the chapters in Title 10 and Title 32 to the same standard, “distinguishable on
the record”, when determining the availability of all entity names to be filed with the Corporations
Section. This is the standard used in the Uniform Act and to this date has been adopted by at least

25 other states.

» The current tliree guidelines allow for name conflicts which the State should not be party to.

» A company is responsible for choosing a name which would not conflict with another name.

» The State does not give any business entity the legal right to a name. The Corporations Section
is a filing agency, not an enforcement agency, therefore, these name conflicts should not include
the State, and should at all times be discussed between the two conflicting entities.

* The legal right to an entity name is gained through “Common law” use. A business entity' must
protect its own name from disparaging use, and there are remedies in the courts for that purpose.

» Consolidating to one guideline will lessen confusion and keep the State out of essentially private

disputes over names.

This bill would have a positive fiscal impact for the Department. The standard of “distinguishable
on the record” would allow for more entities to file their name with the Department because the
standard of “distinguishable” is less prohibitive than the “deceptively similar” standard. There are
several names rejected per year based on the “deceptively similar” standard.
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CS FOR SENATE BILL NO. 93(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY THE SENATE FINANCE COMMITTEE

Offered: 4/21/99
Referred: Rules

SENATE LABOR AND COMMERCE COMMITTEE

A BILL

Sponsors):

FOR AN ACT ENTITLED
1 "An Act relating to the purposes of certain businesses and corporations; relating
2 to the names of businesses and organizations; relating to the registration under

3 the Alaska Trademark Act of marks that resemble the name of another business

4 « or organization; and providing for an effective date.”

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 * Section 1. AS 06.05.301(b) is amended to read:
7 (b) The provisions of AS 10.06 (Alaska Corporations Code) apply to state
8 banks, except those provisions inconsistent with this chapter. The provisions
9 inconsistent with this chapter include AS 10.06.010(4) - (8), 10.06.105(a) and (d),
~N10 ‘ 10.06.325, 10.06.356, 10.06.358 - 10.06.360, 10.06.370, 10.06.385 - 10.06.388,
10.06.420(i), 10.06.430, 10.06.453, 10.06.460(b), 10.06.485, 10.06.522 - 10.06.868,
10.06.915, 10.06.960, and 10.06.990(30) and (36).

*Sec. 2. AS 10.06.005 is amended to read:
tin -
Sec. 10.06.005. Purposes. A corporation may be organized under this chapter

1. CSSB 93(FIN)
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for any lawful purpose [EXCEPT FOR THE PURPOSE OF INSURANCE].

* Sec. 3. AS 10.06.105(a) is amended to read:

(@) A corporate name must [SHALL] contain the word "corporation”,

"company", "incorporated”, or "limited", or an abbreviation of one of these words.

The corporate name may not contain a word or phrase that indicates or implies that
the corporation is organized for a purpose other than the purpose contained in its
articles of incorporation. [THE CORPORATE NAME MAY NOT BE THE SAME
AS, OR DECEPTIVELY SIMILAR TO, THE NAME OF A DOMESTIC
CORPORATION EXISTING UNDER THE LAWS OF THIS STATE OR A
FOREIGN CORPORATION AUTHORIZED TO TRANSACT BUSINESS IN THIS

STATE, OR A NAME THAT HAS BEEN RESERVED OR REGISTERED

AS PROVIDED IN THIS TITLE.]
* Sec. 4. AS 10.06.105 is amended by adding a new subsection to read:
(d) A corporate name must be distinguishable on the records of the department
from the name of any other organized entity and from a reserved or registered name.
Thr department may adopt regulations to enforce this subsection. In this subsection,
"organized entity" and "reserved or registered name" have the meanings given in

AS 10.35.040.
*Sec. 5. AS 10.06.115 is amended to read:

Sec. 10.06.115. Application to reserve corporate name. Reservation of a
corporate name is made by filing an application with the commissioner. If the
commissioner finds that the name is available for corporate use under
AS 10.06.105(d) [, /iIND NOT A RESERVED OR REGISTERED BUSINESS NAME
AS SET OUT IN AS 10.35], the commissioner shall reserve it for the exclusive use

of the applicant for a period of 120 days.
* Sec. 6. AS 10.06.125 is amended to read:
Sec. 10.06.125. Registration of corporate name. A corporation organized

and existir g under the laws of a state or territory of the United States may register its

corporate name if the name is availabh ~corporate use under AS 10.06.105(d)

[NOT THE SAME AS, OR DECEP1IVELY SIMILAR TO, THE NAME OF A
DOMESTIC CORPORATION, THE NAME OF A FOREIGN CORPORATION

CSSB 93(FIN) 2- SB0093C
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AUTHORIZED TO TRANSACT BUSINESS IN THIS STATE, OR A CORPORATE
NAME RESERVED OR REGISTERED UNDER THIS CHAPTER OR A BUSINESS
NAME RESERVED OR REGISTERED UNDER AS 10.35].

*Sec. 7. AS 10.06.130 is repealed and reenacted to read:

Sec. 10.06.130. Use of corporate name, (a) A corporation that is organized
under this chapter has the exclusive right to the name under which it was organized.
A foreign coiporation that has obtained a certificate of authority under this chapter has
the exclusive right to the name under which it received its certificate of authority. A
corporation that has registered a name under AS 10.06.125 has the exclusive right to

the use of the registered name.

(b) A corporation with the exclusive right to a name under (a) of this section

(1) may enjoin the use of a name that is not distinguishable on the

records of the department from the name to which the corporation has the exclusive

right under (a) of this section;
(2) has a cause of action for damages against a person who uses a

name that is not distinguishable on the records of the department from the name to

which the coiporation has the exclusive right under (a) of this section.

* Sec. 8. AS 10.06.633(e) is amended to read:

(e) A corporation dissolved under this section may be reinstated within two
years from the date of the certificate of involuntary dissolution if it is established to
the satisfaction of the commissioner that in fact there was no cause for the dissolution,
or if the neglect, omission, delinquency, or noncompliance resulting in dissolution has
been corrected and payment made of double the amount delinquent along with the
amount the corporation would have paid had it not been dissolved during the two-year
period. Reinstatement may not be authorized if the name is not available for
corporate use under AS 10.06.105(d) [SAME OR A DECEPTIVELY SIMILAR
CORPORATE, RESERVED, OR REGISTERED NAME IS CURRENTLY ON FILE
WITH THE COMMISSIONER,] unless the corporation being reinstated amends its
articles of incoiporation to change its name to conform with the provisions of this

chapter.

*Sec. 9. AS 10.06.720 is amended to read:

SB003C 3 CSSB 93(FIN)
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Sec. J0.06.720. Corporate name of foreign corporation. A certificate of

1 * authority may not be issued to a foreign corporation unless the corporate name of the

corporation

incorporated”, or

m "limited", or an abbreviation of one of these words, or, for use in this state, adds at the
» end of its name one of these words or an abbreviation of one of them,
(2) does not containa word or phrase that indicates or implies that it
Is organized for a purpose other than the purpose contained in its articles of
incorporation or that it is authorized or empowered to conduct the business of banking
or insurance;
(3) does not contain the word “city", "borough®, or "village" or
otherwise imply that the corporation is a municipality, but the name of a city, borough,

or village may be used in the corporate name;

(4) isavailable for corporate use under AS 10.06.105(d) fNOT THE

SAME NAME AS, OR DECEPTIVELY SIMILAR TO, THE NAME OF A
DOMESTIC CORPORATION EXISTING UNDER THE LAWS OF THIS STATE OR
A FOREIGN CORPORATION AUTHORIZED TO TRANSACT BUSINESS IN THIS
STATE, OR A NAME THE EXCLUSIVE RIGHT TO WHICH IS RESERVED IN
., THE MANNER PROVIDED IN THIS TITLE, OR THE NAME OF A
¢ CORPORATION THAT HAS IN EFFECT A REGISTRATION OF ITS NAME

| AS PROVIDED IN THIS CHAPTER].

* Sec. 10. AS 10.13.120(a) is amended to read:
(@ The corporate name of a licensee must include the word "BIDCO" or

"Bidco" and must be distinguishable on the records of the department from the

name of any other organized entity and from a reserved or registered name.

['BIDCO."] A licensee may not transact business under a name other than its

', corporate name. In this subsection, "organized entity" and "“reserved or registered
name" have the meanings given in AS 10.35.040.

*Sec..11. AS 10.15 is amended by adding a new section to article 8 to read:
Sec. 10.15.578. Distinguishable name. The name of a cooperative association
must be distinguishable on the records of the department from the name of any other

CSSB 93(FIN) -A- SB0093C
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organized entity and from a reserved or registered name. The department may adopt

. regulations under AS 44.62 (Administrative Procedure Act) t(/i implemer?t this section.
In this section, "organized entity" and "'reserved or registered name" have the meanings
given in AS 10.35.040.

*Sec. 12. AS 10.20.021 is repealed and reenacted to read:
Sec. 10.20.021. Corporate name, (a) The name of a corporation may not

contain a word or phrase that indicates or implies that it is organized for a purpose
other than one or more of the purposes contained in the articles of incorporation of the
corporation.

(b) The name of the corporation must be distinguishable on the records of the
department from the name of any other organized entity and from a reserved or
registered name.  The department may adopt regulations under AS 44.62
(Administrative Procedure Act) toimplement this subsection. In this subsection,
"organized entity" and "reserved or registered name" have the meanings given in

AS 10.35.040.
*Sec. 13. AS 10.20.470 is amended to read:
Sec. 10.20.470. Corporate name of foreign corporation. A certificate of

authority may not be issued to a foreign corporation unless the corporate name of the
corporation
(1) does not contain a word or phrase that [WHICH] indicates or

implies that it is organized for any purpose other than the purpose contained in its

articles of incorporation;
2 Is available for use bv the foreign corporation under

AS 10.20.021(b) [NOT THE SAME AS, OR DECEPTIVELY SIMILAR TO, THE
NAME OF A CORPORATION, WHETHER FOR PROFIT OR NOT FOR PROFIT,
EXISTING UNDER THE LAWS OF THIS STATE, OR A FOREIGN
CORPORATION, WHETHER FOR PROFIT OR NOT FOR PROFIT, AUTHORIZED
TO TRANSACT BUSINESS OR CONDUCT AFFAIRS IN THIS STATE, OR A
CORPORATE OR BUSINESS NAME RESERVED OR REGISTERED
AS PERMITTED BY THE LAWS OF THIS STATE].
*Sec. 14. AS 10.20.471 is amended to read:

SBO09C 5. CSSB 93(FIN)
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Sec. 10.20.471. Assumed corporate name. When a foreign corporation,’
applying for a certificate of authority, has a name that is not available for use by the
foreign corporation under AS 10.20.021(b) [THE SAME AS OR DECEPTIVELY
SIMILAR TO THAT OF A CORPORATION OPERATING UNDER THIS
CHAFIERY], it shall

(1) select a name under which it elects to do business in the state;
(2) clearly identify on all advertising, contractSj and other legal

documents its true corporate name as well as its assumed name.

* Sec. 15. AS 10.25.040 is amended to read:

Sec. 10.25.040. Name. The name of a cooperative must include the words
"electric" or "telephone,” as appropriate to its purpose, and "cooperative," and the
abbreviation "inc.” [THE NAME OF A COOPERATIVE SHALL BE DISTINCT
FROM THE NAME OF OTHER COOPERATIVES OR CORPORATIONS
ORGANIZED UNDER THE LAWS OF OR AUTHORIZED TO DO BUSINESS IN
THIS STATE. THIS SECTION DOES NOT APPLY TO A CORPORATION THAT
BECOMES SUBJECT TO THIS CHAPTER BY COMPLIANCE WITHAS 10.25.290
AND 10.25.300 OR 10.25.620 AND THAT ELECTS TO RETAIN A CORPORATE

NAME THAT DOES NOT COMPLY WITH THIS SECTION.]

*Sec. 16. AS 10.25.040 is amended by adding new subsections to read:

(b) The name of a cooperative must be distinguishable on the records of the
Department of Commerce and Economic Development from the name of any other
organized entity and from a reserved or registered name. The Department of
Commerce and Economic Development”jnay adopt regulations under AS 44.62

(Administrative Procedure Act) toAimpIement this subsection.

(c) The provisions of (a) of this section di. not apply to a corporation that
becomes subject to this chapter by compliance with AS 10.25.290 and 10.25.300 or
10.25.620 and that elects to retain a corporate name that does not comply with (a) of

this section.

*Sec. 17. AS 10.35.020 is amended to read:

Sec. 10.35.020. Application to reserve name. Reservation of a business name
is made by filing an application with the commissioner. Upon finding that the name

SB0093C
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is available for business use, the commissioner shall reserve it for the exclusive use
of the applicant for a period of 120 days. A name is not available for business use
if the name [WHICH] is not distinguishable on the records of the department
under AS 10.35.040(a) [THE SAME AS, OR DECEPTIVELY SIMILAR TO, THE
NAME OF A DOMESTIC CORPORATION OR A FOREIGN CORPORATION
AUTHORIZED TO TRANSACT BUSINESS IN THE STATE, OR A NAME
RESERVED OR REGISTERED UNDER THIS TITLE] or gives the impression that
the business is incorporated.

* Sec. 18. AS 10.35.020 is amended by adding a new subsection to read:
(b) The department may adopt regulations under AS 44.62 (Administrative

Procedure Aat)) tg‘implement this section.
*Sec. 19. AS 10.35.040 is repealed and reenacted to read:
Sec. 10.35.040. Registration of name, (a) A person conducting a business
may register its name if the name is distinguishable on the records of the department
from the name of any other organized entity andfroma reserved or registered name.

In this subsection,
(1) "organized entity" means
(A) a corporation under AS 10.06;
(B) a foreign corporation authorized under AS 10.06 to transact

business in this state;
(C) a BIDCO licensed under AS 10.13;

(D) a cooperative organized under AS 10.15;

(E) a foreign cooperative under AS 10.15 that is authorized
under AS 10.06 to do business in this state;

(F) a nonprofit corporation organized under AS 10.20;

(G) a nonprofit foreign corporation authorized under AS 10.20
to transact business in this state;

(H) a cooperative organized under AS 10.25;

(I) a religious corporation formed under AS 10.40;

(J) a professional corporation organized under AS 10.45;

(K) a limited liability company organized under AS 10.50;

CSSB 93(FIN)
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