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over nonexcinpl assets at fair market va lue .30 The use o f  this concept in 
chapter 9 was somewhat artificial, since a municipality cannot he liqui- 
dateil under the Bankruptcy Code with the proceeds being used to pay 
its creditors.31 A lso, most assets o f  a municipality are exempt from 
execution fo r payment o f  debts, as a matter either o f  state constitutional 
or statutory law or public po licy .32 As a result, nearly all municipalities 
were "insolvent" under this definition. Congress recognized the anomaly 
created by using the traditional bankruptcy definition o f  insolvency in the 
municipal context when it enacted the 1988 Amendments.

[i ]— Inso lvency fo r  Chap te r  9 E lig ib i lity Purposes Is 
Determ ined as o f  Petition Date.

The determination o f  insolvency should he made as o f  the dale o f  the 
petition.33 Municipalities need re l ie f under chapter 9 by reason o f  their 
inability to raise sufficient revenues through taxes or otherwise to meet 
their debts as they mature.34 Under former Chapter IX , a municipality was 
unable to meet its debts as they mature when it had exercised its taxing 
authority to the fullest extent permitted by applicable law o r by Ihe 
municipality ’ s economy and was still unable to meet its debts.39 The latter 
condition prevails when the imposition o f  taxes over and above those 
already imposed has a counterproductive effect o f  causing more tax 
defaults and tax foreclosures by reason o f  Ibe inability o f  the private

30 See ch, 101 iii/itd.
31 See 1900 0 l | l |  infra. [Im see Fano v. Newpoil Heights Irr. Dist., 114 l :.2d 563. 565 ('Jill 

Cir. 1040) (comparison of assets and liabilities).
32S. Rep. No. 100-506, lOOlh Cong., 2d Sess. 10 (1988). re/reinler! in App. Ft. 4l(g)(i) in/m. 

IU,l set In re City of Wellslon, II C.U.C. 2d 512,43 U.R. 348 (dankr. 1s t). Mo 1084) (municipal 
debtor sought release of prepetition garnishment of bank account),

33 in re Hamilton Creek Metropolitan Dist., 143 F.3d 1381, 1384 (lOlli Cir. 1998); In re Town 
of Westlake, Texas. 28 C.U.C.2d 1046, 1050, 211 U.R. 860, 86-1 (tlankr. N.H. Tex. 1097).

34 See 1900.01111 infra.
"M oo d y  v. James Irr. Dist., 114 F.2d 685. 687 (9ih Cir. 1940); In te Corcoran Irr. Dish, 27

F. Supp. 322. 326-27 (S.D. Cal. 1939), n jf i l  sub num.. Newhousc v. Corcoran Irr. Oisl., 114 F.2d
690 (9th Cir. 1940). It does not matter in determining ability lo pay debts whether the municipality's
bonds have yet matured. It is sufficient if  the municipality is unable to meet current interest
payments. Loibcr v. Vista Irr. Dist., 127 F.2d 628. 638-39 ('Jilt Cir. 1942). Similarly, the fact that 
a municipality has partially consummated a plan or adjustment liefurc filing a Chapter IX |ieliiioii 
and tiiereby reduced its obligations by the lime the petition is filed "does not have any liearing 
on the question of insolvency." West Coast Life Ins. v. Merced Irr. Dist . 114 F.2d 654, 677 (9th 
Cir. 1940). C/. I I  U.S.C. §946.
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property or private activities within the municipality to .support (he luxe- 
imposed. For example, in an irrigation or drainage district, i f  farm prices 
are sufficiently low that the land cannot be farmed profitably and still pay 
the taxes imposed, the taxes imposed are beyond the maximum that may 
be economica lly imposed. This situation frequently occurred during the 
Great Depression and was the cause o f  many o f  ihe municipal bankruptcies 
that were filed under the 1937 Act.39

Under a more modern view, a municipality need not exercise its taxing 
or assessment authority to Ihe fullest extent before a court may conclude 
that il is unable to meet its debts as they mature.37 The purpo.se o f  chaptei
9 is to permit debt adjustment. Thus, whenever a municipality is unable
10 pay its debts, il should have access to the debt adjustment procedme 
As one court commented:

[T |he mere contingency that the District could improve its financial 
situation by increasing its rales does not alter the fact that at the present 
time the District cannot meet its debts as they mature.38

| i i |— ’D  e Chap te r  9 Inso lvency S tanda rd  o f  Not Genera l ly  
Paying Debts as They  Become Due.

A municipality is insolvent and therefore within this eligibility icquiie 
inetil i f  il is generally not paying its debts as they become due, miles', 
the debts are the subject o f  a bonei fulc dispute.38 Reliance oil this portion

39 See 1 9<X) t. ll injtn
37See In re Kllicolt Schaptcr tllilg. Au lli. 150 I) It. 261. 265 (liankr. I) Coin 1992); In i< 

Villages at Castlcruck Mcltu. Oisl. No. 4, 145 II R. 76, 84 (liankr. I) Coin. 19901, In re SiiIIiv.iii 
County Regional Refuse Disposal Ibsl. 165 II.R 60. 75-76 (liankr 1> N II 1994) lluilure In less 
a special assessment does nul preclude a claim uf insolvency): In n• I’leasanl View ilii l.  Dist 
24 U.R. 632, 639 n.A. (liankr. M >. Tenn.), n fj 'i l . 27 U R. 552 (M l). Tcim. 1982). Some comls 
Imsvever, rely upon a debtor's failure lo exercise (or consider) lax assessments as a means to sols, 
its financial difficulties as an indicia of had faith See. e g . In re Sullivan County Regional Reluw 
Disposal Oisl., 165 O R. 60. 76.

38 In re I’leasanl View Util. Disl., 24 U.K. 632. 639 n 6. (liankr. M I). Tenn ), n j f i l , 27 II l< 
552 (M D. Tenn. 1982). This leuiu'-irig ssould mil u|iply equally at plan conliini.ilinn. when tin 
fair and equitable rule, i f  invoked, equires use of ihe luxation power to ihe lullcs! extent .Vi. 
ch. 943 infrit

39 See In re Town ol Wesllakc. Texas. 38 C.U C 2d 1046. 10511, 211 II It. 860. 864-865 (ll.mkl 
N I) Tex. 1997) (sslicn debtor was current on 7696 ol its obligations and was delinquent oil 2 I \  
due lo a "temporary political dispute oscr authority lo sign checks from ailuutledly ample luiids,' 
ihe debtor ssas mil insolvent by reason of "generally mu (laying its debts as llicy liecouic slue •
|M*HU« lurOii A Vu tfts I IKdM- J»’*
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o f  the definil ion may obviate the need fo r litigation over ability lo  pay, 
because p roo f o f  nonpayment is generally simpler than p roo f o f  inability 
to pay. In most circumstances, p roo f o f  nonpayment may amount to proo f 
o f  inability, for municipalities, invested as they are with the public trust, 
will generally cease paying on ly in circumstances in which they arc unable 
lo pay or i f  the debts are in bona fide  dispute. However, general nonpay­
ment o f  undisputed amounts may not by itse lf qua li fy  Ihe municipality 
as eligible fo r chapter 9. S im ilar ly , nonpayment o f  debts which are not 
yet due does not constitute "not genera lly paying debts as they come 
due."40 For purposes o f  the "unable to pay" lest, qualifying unpaid debt 
must be "unconditionally owing and presently enforceab le ."41 One court 
has held that debt which accrues, but is on ly  payable i f  a cash f low 
availability test is inct, is not "due" when the test had not been met and 
thus the accrued obligation was not payable.42 I f  Ihe nonpayment is not 
in good faith, the case may be dismissed under section 921 (c ) for failure 
to meet the requirement that the case be filed in good fa ith .43 While  
nonpayment in bad faith may differ front filing the chapter 9 petition in 
had faith, bad faith nonpayment may constitute a strong element o f  p roo f 
:>f a bad faith filing.

Nonpayment by reason o f  a dispute w il l not render a municipality 
insolvent i f  the municipality has the ability to pay, because o f  the exception 
,n the definition. While  a similar exception lot Iwna J'ule disputes in section 
103 (b )(1 )44 protects a commercial debtor from an involuntary petition by 
t creditor with whom it has the dispute, such an exception in Ihe definition 
) f  municipal insolvency has a less important protective effect in chapter 
), since a municipality is not subject to an involuntary petition. The 
rxccption should prevent a financially healthy municipality from using a 
:hapter 9 petition to obtain a slay pending appeal o f  an adverse judgment, 
since the nonpayment by reason o f  the dispute will take the nonpayment 
>ut o f  the definition, and the municipality will not be “ insolvent" unless 
t is also unable to pay the debt i f  the judgment is affirmed. The effect
40 In re Hamilton Creek Metropolitan Dist.. 1-13 !:.3<! 1381, 1386 (Ifltli Cir. 1998) ("|U|mIcr 

■ cash now analysis of insolvency, obligations that are enforceable only if  cash llow is available 
annul, by definition, render a debtor insolvent.").
41 In re Hamilton Creek Metropolitan Oisl., I43 F.3d. 1381. I38S (lOtlt Cir. I998)
42 In re Hamilton c-ieek Metropolitan Dist., M3 F.3d. 1381. I385 (lOtlt Cir. I998).
42 11 U.S.C. 5 921(c). See ch. 921 infra.
44 11 U.S.C. § 303(b)(1). See ch. 303 Jir/wi.
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o f  this provision wil l be mitigated to (he extent that the municipality^ 
assets are exempt from process and the mu licipalily is thereby otherwise 
able under slate law to prevent the payment o f  the judgment until appeal' 
are exhausted.

[i i i]— The  Chap te r  9 Inso lvency S tanda rd  o f  Being Unab le In 
Pay Debts as They  Become Due,

The "unable to pay" test is in addition lo  the "generally not paying- 
test discussed above. A municipality may actually be paying its debt' 
generally as they mature at the petition dale yet still be unable lo pay in 
the future. Thus, the "unable to pay" test "requires a prospective analy 
s is ."45 Otherwise, the two tests would be redundant. However, tin 
application o f  the unable to pay test should not look loo far into the future 
One court has held that the test should be applied only lo the municipality'' 
"current fiscal year or, based on an adopted budget, in its next fiscal 
year."4* The court also concluded ilia', the evaluation "should be judged 
by a cash flow , not a budget deficiency, analysis," on Ihe ground that it 
was cash, not budgeted amounts, tin t is used to pay debts as they mature.4' 
The mere fact that a municipality has adopted a budget that rellects a cash 
flow shortfall is not independently sufficient to meet Ihe requirement ol 
Ihe "unable to pay" test. An adopted budget must be evaluated in light 
o f  past and current practices, Ihe practices o f  similar municipalities, and 
the extant facts and circumstances. The obligations with respect to which 
there is a projected shortfa ll must be inescapably due and the prospect 
that they will not be paid must be certain, not a mere possibility or a 
speculative probability .40 A municipality cannot deliberately budget m 
spend itself into insolvency when other scenarios ate possible.49

45 In te 11 jin iliitn Creek Metropolitan D i l l . 143 P.Jil 1381. 1384 11 Dili Cii. 1998), In i f  Cll> 
of UudKcpou. 25 C.II.C.2J 269. 277, 129 D R. 332, 336 (Dankr. t). Conn. 1991).

49 IJ„ 129 D R. 332, 338.
42 M. 129 U.K. 332. 337.
40 In re Town ol Westlake. Te«as. 3B C. B.C. 2d 1(346. 1052. 211 it R. 860. 866 (Dankr. N I) 

Tc*. 1997).
4® In re Town of Westlake. Tenas. 38 C.B.C.2d 1(3(6. 1053. 211 I) R. 860. 867 (Dankr. N.l) 

Ten. 1997) However, die possibility that laics can tx: assessed lo pay municipal dchis docs mil 
preclude a finding of insolvency. In re FJIicoll Schnpicr Dldg. Audi., 150 II.R. 261. 265 tllunlr
I). Colo. 1992); In re City of Columbia Falls. Montana, Special linproscnieni Oisl. Nus 25. 26
and 28. 1991 llnnki. UsXIS <705 (tlankr. I). Mont. 1991)
iMwtltf* ikrvfci k Co. I HUIM \lfn Jl'ii
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Id ]— The “ Desire (o E ffect a P la n ”  Requ irement f o r  C hap te r  9 
E lig ib i lity .

A municipality must "desire to effect a plan to adjust such debts.’ ’ 80 
This language was also found in the 1937 Act81 and Ihe 10 76  Act.82 It 
is an element o f  the “ good faith" requirement o f  section 9 2 1 (c ) .88 It simply 
requires that the purpose o f  the fi ling o f  the chapter 9 petition not simply 
be to buy time o r  to evade creditors. The chapter 9 petition must be 
designed to result in a plan o f  adjustment o f  debts by which cred i'o rs ’ 
claims will be satisfied o r discharged. One court has concluded that the 
adjustment o f  debts requires that the debts be impaired or mod if ied ;8* this 
conclusion is at odds with section 1 124 which is incorporated into coupler 
9  by section 901 . Another court has concluded that this requireme.a was 
satisfied by a postfi l ing submission o f  a proposed plan o f  adjustment 
because it demonstrated a postfiling desire lo  effectuate a plan o f  adjust­
ment.88 This same court also concluded that the debtor’ s preliling conduct 
in refusing to propose a plan o f  adjustment that could be implemented 
in chapter 9 and in failing to resort to tax assessment powers evidenced 
a lack o f  good faith such that the debtor did not meet the requirements 
o f  sections 1 0 9 (c ) (5 ) (B )  o r 9 2 1 ( c ) . 80 The desire to effectuate a plan ol 
adjustment does not necessarily mean that the municipality must yield to 
creditor pressures.87

[e l— The  C red i to r  Negotiat ion Requ irem ent f o r  C h ap te r  9 
E lig ib i lity .

The final requirement was inserted by Congress lo prevent the capricious 
filing o f  a chapter 9 petit ion .80 It supplements and reinforces the last

80 II U.S.C. § 109(c)(4).
81 Dankruplcy Act § 83(a). former 11 U.S.C. § 403(a).
32 Dankruplcy Act §84. former II U.S.C. §40-1.
38 I I  U.S.C. 5 921(c).
80 lee In re Town of Weillake, Texas. .18 C.U.C.2d 1046, 1053,-51. 2 i I I) l(. 860. 867 (liankr. 

N.D. Tex. 1997).
38 In re Sullivan Counly Regional Refuse Disposal Oisl., 165 13.R. 60. 76 (Uankr. D.N.II, 1994).
38 In re Sullivan Counly Regional Refuse Disposal Disc, 165 DR. 60. 76-82 lllankr D.N II. 

1994).
87 In re lillicotl Sclraptcr tlldg. A till... 150 O.K. 261, 265 (liankr. D. Coin. 1992).
38 See In re Town of Westlake. Texas. 38 C.U.C.2J 1046, 1054, 211 U.R. 860. 867-68 (Uankr. 

N.D. Tex. 1997) (suggesting that section 109(c)(5) requires that a municipality have an intent to 
negotiate with creditors and not leave them unimpaired).

6

mentioned requirement that the debtor "desire lo effect a plan lo adjust 
(its) debts." It is derived almost verbatim from the 1976 legislation,39 but 
represents a departure from the 1937 Act. Under the 1937 Act. a municipal­
ity was required to present to the court a reorganization plan that had been 
agreed lo  by at least 5 1%  in amount o f  its creditors.80 in keeping with 
Ihe limited purpose o f  Chapter IX , which contemplated no court interfer­
ence in the affa irs o f  the municipality , but on ly  court approval or 
disapproval o f  the petition and the plan.8 ' As early as 1973, the require­
ment mat an accepted plan be filed with ihe petition was recognized as 
anachronistic and unsuitable.82 House and Senate versions o f  the 1976 
legislation both attempted lo  do away with this requirement entirely.88 The 
1976 amendment was made necessary by the 1975 financial crisis that 
affected New York and other large cities. It was immediately recognized 
that the then current Chapter IX would not al low iis use because o f  the 
impossibility o f  such a city lo meet the plan acceptance requirement. Thus, 
the 1976 amendment eased the filing requirements to permit the Chapter's 
use by a sizeable c ity .8* However, the skiltishness o f  the municipal hoiul 
community about a municipal bankruptcy law with "virtua lly limitless" 
access68 resulted in a compromise, maintaining the prior consent require­
ment but also recognizing that in certain situations such a procedure was 
impracticable or could seriously harm the municipality while it was 
attempting to obtain the necessary consents. The resistance against free 
access to chapter 9 was reminiscent o f  the opposition o f  die bond 
community lo the original Municipal Bankruptcy Act in 1934.88 It failed 
to recognize, however, what became o f  (hat opposition by 19 46 ,87 and 
shortsightedly imposed a cumbersome and unnecessary procedure on 
distressed municipalities.
88 tlankruptcy Art § 84, former 11 U.S.C. § 401.
80 Bankruptcy Acl § 83(a). former 11 U.S.C. § 403(a).
8' See 1 900 Lit infra
82 I Coinmiuion mi ilic llankruplcy Laws uf ihe United Staler, ftcpml. II.K Hoc. Nn. 93-137, 

93d Cung . I si Sen. 274 (I973). re/irinled in App. 1*1. 4(c) infra.
88 H R, Rep. No. 9686, 94lh Cong., lit Sell. 6-7 (I975); II K. Rep. No. 438. 94ih Cong. 2d 

Sen. 3 (I976) (Conference Report).
88 See 1 l09(M|3||c||iii| infra.
83 II R. Rep. No. 686, 94tli Cong., lit Sen. 6-7 (I975), II R. Rep No. 938. 94th Cong . 2d 

Sen. 3 (I976) (Conference Report).
88 See 1900.1.11 infin 
87 See 1 900.LII infra.
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The compromise provides lou r virtually meaningless alternatives.

( i]— Alternative II I : Agreement o f C red itors Obtained.
The first alternative is that the debtor “ obtained the agreement o f  

creditors holding at least a majority in amount o f  the claims o f  each class, 
that [the debtor] intends lo  impair under a plan in a case under [chapter 
9 ] . " 60 This requirement is the same as that contained in the 1937 Act,60 
with the exception o f  the use o f  the word “ impair," which is a concept 
new to the Bankruptcy C ode .70 Under the fo rmer Bankruptcy Act, the 
word used was "affected," which had a sim ilar purpose.

[ii]— Alternative II 2: Negotiated in (Jood Faith but Failed to 
Obtain Consent o f C reditors.

The second alternative is that the debtor “ has negotiated in good faith 
with creditors and has failed to obtain the agreement o f  creditors holding 
at least a majority in amount o f  the claims o f  each class (hat [the debtor) 
intends to impa ir ."71 This provision was inserted in recognition o f  the 
possibility that the debtor could not obtain the consents il needed by reason 
o f  recalcitrance among creditors, but could still confirm a plan o f  reorgani­
zation under chapter 9 by use o f  the cram down power.73 This provision 
has been interpreted to require that a comprehensive , but not fo rma l, 
workout plan that can be implemented in chapter 9 must be presented to 
creditors.73 This is an overly restrictive view o f  the requirement o f  section 
1 09 (c ) (5 ) (B ) which, in contrast lo  its predecessor provision under the 1976
60 It U.S.C. § l(W(e)(5)(A). See New Suiyrii.i-Del.and Diainage Din. v. Ttioiu.is, 2.14 l:.2J .138 

(5ili Cir. 1956). In llial case, the district court dismissed die petition tor delects in die pl.ni, tint
granted lease to amend. The debtor 'tied an "amended plan." Inn relied tin prior consents to die
original plan, arguing dial die new plan was more ravnralilc lo creditors. The court of appeals 
upheld dismissal of die amended plan and petition on the grounds that the plan was a new plan, 
not a modification of the original plan, and that die prior consents to one plan could not be counted 
Inward die new plan.
63 Dankruplcy Act § 83(a), former 11 U.S.C. § 40.1(a).
70 See ch. 1124 in/rti.
7' II tJ.S.C. } 109(c)(5)(D).
73 11 U.S.C. 5 1129(b). See chs. 943 and 1129 in/«i.
73 In re Sullivun Counly Regional Refuse Disposal Oisl.. 165 U.K. 60, 78 (Dankr. O N II. 1994).

IlltuVo Bc»kt A Co. Ik | IMU-IWI fsa>)l*l
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Act, docs not make reference to negotiations with respect to any specific 
plan o f  adjustment.74

Just how yielding a debtor must be in its prepetition negotiations will 
be subject to judicial review based upon Ihe specific facts.73

[iii]— Alternative II 3: Negotiations Are Impracticable.
The third alternative is that the municipality "is unable to negotiate with 

creditors because such negotiation is impracticable."76 This alternative was 
inserted in the 1976 Act as a means o f  dealing with the difficult problems 
created by major municipalities, such as New York City, whose bonds 
are exceedingly numerous and are frequently in bearer form Under these 
circumstances, negotiation is d iff icu lt at best, because o f  the extreme 
difficu lty in identifying the creditors with whom the municipality must 
negotiate, l iven i f  the creditors were identified and a committee were 
formed fo r purposes o f  negotiation, obtaining the requisite consent from 
such a large body in a relatively short period o f  lime could impossible.77 
Further, where it is necessary lo  file chapter 9 to preserve the assets o f  
a municipality, delaying the filing to negotiate with creditors and risking, 
in the process, the assets o f  the municipality makes such negotiations 
impracticable.76
74 friiii/wrr Dankiiiplcy Ail Section 84(2), former 11 U S O. 4 401 (1976) (rei|tiiriiig ili.il pic|w-

Ilium negotiations lie with respect in a plan ur adjustment) iih/i section I09(c)(5|(lll (nil relcicucc
lo negotiations being held with respect id a pljn uf adjustment).
73 Cum/Hire In te Sullivan Counly Regional Kcluse l)is|Hisal Dist,165 II.R. 60. 76-79 (Uankr 

I) N il. 1994) (debtor never sei fiiiili a cnmprcltcnsixc wiiikutil plan dealing with all nf ,0 assets 
and liabilities in icinis comparable lo a plan of adjustment. ignored unambiguous coniruii rights 
ul credilois and failed lu exercise lax assessment powers) milt In it lillicoli Scliuplcr llldg Audi. 
150 U.K. 261. 266 (Uankr. D. Colo. 1992) (debtor did uul negotiate in good failh where il indicated 
that die economic terms of ils proposed plan were nonnegnliahle); runi In re Villages Al Casile 
Rock Metro. Dist. No. 4. 145 U.K. 76, 84-86 (Uankr. t). Colo. 19911) (debtor's meetings with 
institutional Ixindhnlders to develop a financial model and lo reach a conceptual agreement held 
lu tie sufficient). See nhu In re Cottonwood Water and .Sanitation Oisl.. 26 C.(I.C.2d 1786, 179.1, 
138 U.R. 973. 979 (Uankr. f). Colo. 1992) (rcipiiring an evidentiary hearing on the scope ol 
|>rc|ielilion negotiations).

76 II U.S.C. 4 109(e)(5)(C).
77 In re Sullivan County Regional Refuse Disposal Dist., 165 U.K. 60. 79 n 54 (ll.uikr, UN II 

199-1) (section 1119(c)(5)(C) is "intended lo cover situations in which a very large Imdy of creditors 
would tender prcfilmg negotiations impiaclical") (citing Trenlne).
76 In re Orange Co.iuly, 183 U.R. 594. 608 (C.D. Cal. 19*35) ( Tlic OCU1 had no time lo enter 

into negotiations with its participants before acting to protect ils poilfolio assets")
ISItulxa BocX-i k Co Inc I m.l»l -ll«l !'.«11-11
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[iv|—Alternative II 4: Preventing Creditors from Obtaining 
Preferences.

The fourth alternative is that the debtor “ reasonably believes llia l a 
editor may attempt lo  obtain a preference.” 70 This provision is derived 
0111 the second paragraph o f  Section 8 3 (c ) o f  die 1937 Act, vdiicli 
omitted the debtor to obtain from the bankruptcy court a stay against 
;gressive creditor action while il was attempting to negotiate a plan o f  
Ijustment. Rather than requiring a municipality to seek stays piecemeal 
. did the 1937 Act, chapter 9 o f  the Code permits the municipality to 
le its petition and obtain the benefits o f  the Code ’ s automatic stay00 while 
negotiates its plan with creditors, when aggressive creditor action may 

•suit in a preferential payment, which by ils nature is unfair to other 
.editors. One court has suggested, without analysis, that a debtor cannot 
'.asonably believe that a justif iab le prcbankruptcy termination o f  an 
xccutory contract constitutes an avoidable transfer under section 5 47 .° '  
tut perhaps, under certain circumstances, a termination o f  an executory 
otltract can constitute a transfer that is potentially avoidable under section 
47.02

| 109,05. Who May He a D ebtor U nder C h ap te r 11.

The criteria for eligibility for re lie f under the provisions o f  chapter 11 
ire set forth in section 109(d), which provides that “ (o |n ly  a person that 
nay be a debtor under chapter 7 o f  this title, except a stockbroker o r a 
ommodity broker, and a railroad may be a debtor under chapter 11 o f  
his title." As under chapter 7, entities that do not quali fy as "persons" 
tnder section 101 are not eligible to be chapter I I  debtors.' However,
70 It U.S.C. § 109(c)(5)(D).
00 11 U.S.C. 55 362, 922; chs. 362 and 922 infra.
•* In re Sullivan Counly Regional Refuse Disposal Dist., 165 D.R. 60, 76 n.50 (Uankr. D N.H. 

1991) Inlying on In re Jcrmoo's Inc.. 38 D.R. 197, 203-01 (tlankr. W.U. Wis. 1984)) (nuiing 
liat il would be surprising lo read transfer lo include a justifiable prebankmplcy termination of 
in executory contract).
•3See 11 U.S.C. 5 101(54) (broad definition of transfer; a properly interest of die debtor would 

lave to be found),
1 109.05.
' See 1 109.03 mprn for a discussion of ihe eligibility requirements under chapter 7. In re Consli- 

ulional Trust *2-562. 23 C.D.C.2d I577. 114 D R. 627 (Dankr. D. Minn. 1990) (trusts that have 
s their principal purpose the preservation of property held for (lie benefit of beneficiaries are not

109.05 COI.I.IKK ON BANKRUPTCY 109-34

.Ulfcfir » k Ci.». IIV I fvJ* IIvi

*

»

%

a decision o f  the Court o f  Appeals for the Second Circuit suggests that, 
notwithstanding the common definition, the analysis may be different in 
chapter 11 than in chapter 7 because stale law may permit an entity in 
dissolution proceedings to liquidate but not to reorganize.2

[1 ]— Ind iv idua l Not Engaged in business M ay  He C hap te r  I I  
Debtor.

The Supreme Court in Ttribb »\ Riullojf,3 relying on the “ plain language" 
o f  section 109, held that an individual debtor not engaged in business could 
reorganize under chapter 11. In holding that the Code contains no ongoing 
business requirement fo r reorganization under chapter I I ,  the Court 
resolved a split o f  authority between the Eighth and Eleventh Circuits.0 
While  most debtors commencing cases under chapter 11 are corporations,9 
individuals* and partnerships may also become debtors under chapter 11. 
A joint chapter 11 case may be fi leJ , but only by a husband and wife .7 
The most common use o f  chapter 1 1 by individuals not engaged in business 
is by those who wish to reorganize hut whose debts exceed the chapter 
13 debt limits o f  section 109(e).*

(2 ]— S to c kb ro k e r  o r  C om m od ity  b r o k e r  M ay Not be Chap te r I I  
Debto r .

Stockbrokers and commodity  brokers may on ly  be liquid; ed under 
subehaplers III and IV, respectively, o f  chapter 7.» Those subchapters are
recognized as business trusts and. therefore, camini use that statutory category to Itecome eligible 
as a chapter 11 debtor).

3 In re C-iC 9lh Ave. Partnership. 113 I-.3J 1301.38 C II.C.2.1 115 (2d Cir. 1997) (New York 
partnership in dissolution not eligible lo !>c debtor in chapter 11 because n was not permitted to 
have ongoing business under stale law).
2 501 U.S. 157. Ill S. Ct 2197. 115 L. led. 2d 145. 24 C.U C.2d 1179 (1991)
0 In re Toibb. 902 l:.2d 14. 15 C D C.2d 1043 (8th Cir. 1990); Warmgaru v. Boatmen's Dank 

of DeSuto. 804 F.2d 503. 13 C.D.C.2d 910 (8lh Cir. 1986); In re Moog. 774 F.2d 1073 (I lib 
Cir. 1985).
8 For a discussion of debtor eligibility lor a dissolved corporation, tee 1 109 021 I |(a| mprn 
* Toibb v. Radloff, 50' U.S. I57. Ill S. Cl. 2197, 115 I.. Ed. 2d 145. 24 C.ll.C.2d 1179 (1991)
7 II U.S.C. 5 302. See In re Funncman. 29 C.l).C.2d 52. 155 U.K. 197 (Dankr. S IX III. 1993) 

(although a partnership may he a debtor in bankruptcy in its own rigid, it may mil jointly seek
relief with any sillier pel sun. including a partner); ill .1112. injin 
•See ‘1 I09 06|2| in/itl.
0 See In re Co Pclio Mklg. Group. 680 F.2d 566. 7 C II C.2d 128 (9th Cir 1982) (discussing 

definition of "tnuiniodiiy broker"); chs. 741 et in), tnjin
IMtntc* IkrsJvi A Cii K » ift.IM • Pish .'ftt
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TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Under HB239, all UCC filings (except fixture filings, timber to be cut and as-extracted collateral) would be filed at the 
central filing office. Local district offices would continue to accept filings on fixtures, timber to be cut and as-extracted 
collateral, but all other filings would occur at the central office, simplifying the process immensely for filing officers and 
secured lenders alike.

The declining revenues shown above represent the decrease attributable to the gradual elimination o f dual filings over 
the transitional period. Decreasing revenues are expected until all filings have transitioned to UCC Central.or lapsed.
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Sponsor Statement 
House Bill 239 

Revised Uniform Commercial Code 
Article 9 -  Secured Transactions

Trillions of dollars of commercial and consumer credit are granted each year in secured transactions 
under Article 9 of the Uniform Commercial Code (UCC). UCC Article 9 -  Secured Transactions, 
provides a statutory framework that governs transactions in which a creditor takes a security interest 
in specific property of a debtor, allowing the creditor to take the property in the event the debtor 
defaults on the debt. Article 9 of the UCC has been adopted in every state and was last revised in 
1972. Major revisions to Article 9 by the Uniform Law Commissioners were completed in 1998. 
These revisions bring Article 9 into the 2T‘ Century.

There are many reasons Revised Article 9 should be adopted in Alaska:

• Technology Paper-based transactions arc giving way to electronic transactions and revised 
Article 9 allows for this.

• Volume Article 9 was first proposed in 1951 and was last updated in 1972. Since then, the 
volume of commerce and credit has increased exponentially. The filing system revisions are 
particularly necessary to meet the problem of increased volume.

• New Collateral New kinds of property and transactions have been developed since Article 9 
was last amended. The scope of Article 9 expands to keep up with these changes. Deposit 
accounts, health insurance receivables, and commercial tort claims are examples of new 
collateral.

• Certainty of Perfection Uncertainties about where to perfect a security interest under the 
original Article 9 are overcome in the revisions making the location of the debtor the place 
where the creditor perfects the security interest.

• New Liens Statutory, non-posscssory liens have proliferated since Article 9 was originally 
approved. Such liens represent a risk for creditors, and a potential conflict with security interests 
in collateral if there is no public notice of their existence. Article 9 includes certain statutory,
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1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 26.0 " ' ' 2T.0- 0.0 0.0 0.0 0.0
1037 GF/Mental Health
Other (Specify Type)
TOTAL 26.0 24.0 0.0 0.0 0.0 0.0

Estimate of an1 current year (FY2000) cost: $ 0.0

POSITIONS
FULL-TIME ~ 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
Under HB239, all UCC filings (except fixture filings, timber to be cut and as-extracted collateral) would be filed at the 
central filing office. Local district offices would continue to accept filings on fixtures, timber to be cut and as-extracted 
collateral, but all ether filings would occur at the central office, simplifying the process immensely for filing officers and 
secured lenders alike.

The declining revenues shown above represent the decrease attributable to the gradual elimination of dual filings over 
the transitional period. Decreasing revenues are expected until all filings have transitioned to UCC Central,or lapsed.
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Continuation of fiscal note for. HB239

mThe initial anticipated increase in filings at UCC Central will be 30 to 40 percent per year, with a corresponding 
decrease at the local district level. After the transition period, the UCC Central volume should stabilize at 150 to 167 
percent of its current total. The overall decrease in revenues for the component as a result of the change in filing 
office is expected to total $63.7 over the five year transition period. The component regularly generates between $1 
and $2.5 million in excess of its operating budget annually.

With the expected 50 to 67 per cent increase in UCC Central filings under this bill (approximately 10,000 to 15,000 
documents per year), the component estimates that an additional two to two and a half FTE staff would be required in 
the UCC Central office to process the increased volume. This staffing would be handled via lateral transfers from the 
larger recording district offices. Little impact would be seen at the remote office sites as th^y do not currently have 
large volumes of UCC transactions under the current law. Because the component expects to utilize existing cross- 
trained employees from larger recording offices to handle the increased filing volume at UCC Central, the fiscal note 
does not request any new personal services funding to implement this bill. However, because this code revision 
v/ould result in some major operational change^ in the way UCC documents are processed, there are some 
secondary costs, including programming costs, that have to be considered in the implementation phase.

In order to meet the July 1, 2001 target implementation date, some programming costs would be incurred to 
implement usage of check digits as required by the bill, to establish a status code, to add a page count to UCC filings, 
and to facilitate purging of iapsed and terminated filings. This cost is estimated at one month of labor at a cost of 
$6,000 in programming time. This expense would need to be incurred during FY01 in order to be ready for the July 1, 
2001 target date. Other costs that would be required to implement this bill are related to staff training, user education 
sessions, notifications to users regarding changes, additional equipment for UCC Central public acces* ,:brary, and 
preparation and implementation of administrative rules and reporting mechanisms required under HB2^.6. The 
component estimates a total expense in this area of $20 ,000.

One of the goals of the revised UCC is to pave the way toward electronic filing and increased usage of technology in 
the UCC systems throughout the country. The component has identified costs of $18,000 in information systems staff 
time to work toward accepting UCC filings electronically, accept payment for such filings electronically and utilize the 
national standard forms for electronic filings. An additional $6,000 in programming time (one man-month) may be 
needed to update the UCC search programs to meet specifications expected to be included in the Model 
Administrative Rules referenced in the bill. Because the Model Rules are not yet in a final format, it s unknown at this 
time what their impact may be on existing programs.

hb239.xls
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Sponsor Statement
House Bill 239

Revised Uniform Commercial Code 
Article 9 — Secured Transactions

Trillions of dollars of commercial and consumer credit are granted each year in secured transactions 
under Article 9 of the Uniform Commercial Code (UCC). UCC Article 9 -  Secured Transactions, 
provides a statutory framework that governs transactions in which a creditor takes a security interest 
in specific property of a debtor, allowing the creditor to take the property in the event the deb tor 
defaults on the debt. Article 9 of the UCC has been adopted in every state and was last revised in 
1972. Major revisions to Article 9 by the Uniform Law Commissioners were completed in 1998. 
These revisions bring Article 9 into the 2151 Century.

There are many reasons Revised Article 9 should be adopted in Alaska:

a Technology Paper-based transactions are giving way to electronic transactions and revised 
Article 9 allows for this.

• Volume Article 9 was first proposed in 1951 and was last updated in 1972. Since then, the 
volume of commerce and credit has increased exponentially. The filing system revisions are 
particularly necessary to meet the problem of increased volume.

• New Collateral New kinds of property and transactions have been developed since Article 9 
was last amended. The scope of Article 9 expands to keep up with these changes. Deposit 
accounts, health insurance receivables, and commercial tort claims are examples of new 
collateral.

• Certainty of Perfection Uncertainties about where ro perfect a security interest under the 
original Article 9 are overcome in the revisions malting the location of the debtor the place 
where the creditor perfects the security interest.

• New Liens Statutory, non-possessory liens have proliferated since Article 9 was originally 
approved. Such liens represent a risk for creditors, and a potential conflict with security interests 
in collateral if there is no public notice of their existence. Article 9 includes certain statutory,



non-possessory liens for the purposes of providing public notice and setdng priorities between 
creditors.

• Clarification of Rules Historically, courts have interpreted provisions of Ardcle 9 in 
conflicdng ways. Some of their decisions have dealt with issues that were not explicidy addressed 
in the original Ardcle 9. This has resulted in an ambiguous applicadon of some rules. The 
revisions to Ardcle 9 address and rectify the accrued ambiguities.

• Simplified Filing A simplified and unified statewide filing system of finance statements to 
perfect security interests replaces the original filing system, which allowed only certain local

thus have created differences that have impaired interstate transactions. In an effort to 
reestablish uniformity of the laws governing these transactions, the revisions address specific 
types of secured transactions like oil and gas and agriculture.

States that have adopted Revised Article r.

filing.

• Consumer Impact Revised Article 9 addresses consumer issues that were not considered in 
the original Article 9 such as a specific disclosure of creditor’s deficiency rights and notice 
requirements upon repossession.

• Commitment to Uniformity Amendments to Article 9 have varied from state to state and
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UNIFORM COMMERCIAL CODE, ARTICLE 9, SECURED TRANSACTIONS
THE 1998 REVISIONS 
A N  INTRODUCTION

The Uniform Commercial Code has eleven substantive articles. Article 9, Secured Transactions may be the 
most important of the eleven. Article 9 provides the rules governing any transaction (other than a finance 
lease) that couples a debt with a creditor's interest in a debtor's personal property. If the debtor defaults, the 
creditor may repossess and sell the property (generally called collateral) to satisfy the debt. The creditor's 
interest is called a "security interest." Article 9 also covers certain kinds of sales that look like a grant of a 
security interest.

The operation of Article 9 appears deceptively simple. There arc two key concepts: "attachment" and 
"perfection." These terms describe the two key events in the creation of a "security interest." Attachment 
generally occurs when the security interest is effective between the creditor and the debtor, and that usually 
happens when their agreement provides that it takes place. Perfection occurs when the creditor establishes his 
or her "priority" in relation to other creditors of the debtor in the same collateral. Perfection occurs usually 
when a "financing statement" is filed in the appropriate public record. Generally, the first to file has the first 
priority, and so on.

Article 9 relies on the public record because it provides the means for creditors to determine if there is any 
security interest that precedes theirs—a notice function. A subsequent secured.creditor cannot complain that 
his or her grant of credit was made in ignorance of the prior security interests that the record displays, and 
cannot complain of the priority of the prior interests as a result. Every secured creditor has a priority over any 
unsecured creditor.

The somewhat simple description in the prior paragraphs should not mislead anyone. Article 9 is not 
simple. There arc substantial exceptions to the above-stated perfection rule, for example. Filing is not the only 
method for perfection. Much depends upon the kind of property that is collateral. Possession of collateral by 
the secured party is an alternative method of perfection for many kinds of collateral. For some kinds of 
property', control (a defined term) cither perfects the interest or provides a better priority than filing docs.
There arc kinds of transactions for which attachment is perfection. Priority is, also, not always a matter of 
perfecting a security' interest first in time.

The following chapters of this backgrounder arc meant to suggest and highlight Article 9 as Tcviscd in 1998. 
They are not a treatise on revised Article 9, but are meant to be a schematic guide to it. Each chapter 
addresses a specific topic qua issue. What follows in this introduction is an introduction to each of those 
issues.

1. The Scope Issue. The 1998 revision expands the "scope" of Article 9. What this means literally is that 
the kinds of property in which a security interest can be taken by a creditor under Article 9 increases 
over those available in Article 9 before revision. Also, certain kinds of transactions that did not come 
under Article 9 before, now come under Article 9.

2. Perfection. Although filing a financing statement remains the dominant way to perfect a security 
interest in most kinds of property, there are expanded property types in which "control" is the operative 
method of perfection. Specific perfection rules arc extended to property that comes under the scope of 
Article 9 for the first time in the 1998 revisions.

3. Choice of f.aw. In interstate secured transactions, it is necessary to determine which state's laws apply 
to perfection, the effect of perfection and the priority o f security interests. It is particularly important to 
know where to file a financing statement. The 1998 revisions to Article 9 change the rules substantially.

1/17/00 1:0
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4. The Filing System. Improvements in the filing system in the 1998 revisions to Article 9 include a full 
commitment to centralized filing-one place in ever)1 state in which financing statements are filed, and a 
filing system that escorts filing from the world of filed documents to the world of electronic 
communications and records.

5. Consumer Transactions. Revised Article 9 makes a clearer distincdon between transacuons in which 
the debtor is a consumer than prior Aruclc 9 did. Enforcement of a security interest that is included in a 
consumer transacuon is handled diffcrcndy in certain respects in the 1998 revisions to Ardcle 9 than it 
was pre-1998. Although it governs more than consumer transactions, the good faith standard becomes 
the objccdve standard of commercial reasonableness in the 1998 revisions to Ardcle 9.

6. Default and Enforcement. Aruclc 9 provisions on default and enforcement deal generally with the 
procedures for obtaining property in which a creditor has a security interest and selling it to sadsfy the 
debt, when the debtor is in default. Normally, the creditor has the right to repossess the property. 
Revised Ardcle 9 includes new rules dealing with "secondary" obligors (guarantors), new special rules 
for some of the new kinds of property' subject to security interests, new rules for the interests of 
subordinate creditors with security interests in the same property', and new rules for aspects of 
enforcement when the debtor is a consumer debtor.

SCOPE OF UCC ARTICLE 9

What kinds of property may become collateral under Uniform Commercial Code, Ardcle 9? This is the 
"scope" quesdon. In the 1998 revision to Uniform Commercial Code, Ardcle 9, scope expands. That is, more 
kinds of property' may be used as collateral and more types of transacuons arc covered. Also, some kinds of 
property that may have fallen into a more general category of collateral under prc-1998 Ardcle 9, become 
defined and subject to specific rules.

SCOPE OF UCC ARTICLE 9 BEFORE THE 1998 REVISIONS

These kinds of property'were (and will conunuc to be in the 1998 revisions to Aruclc 9) subject to Aruclc 9:

1. Tangible personal property. Property' that is not real estate, but is tangible in form. Subdivisions of 
"tangible personal property" include "consumer goods," "equipment," "farm products," and 
"inventory."

7. Fixtures. This category of tangible personal property is separated from other personal property. 
Fixtures arc items of tangible personal property that become so attached to real property that they are 
treated as part of the real estate. Fixtures begin as personal property, become real estate, but become 
personal property again when removed from the real estate. Special rules apply to fixtures under Ardcle
9.

3. Documents. These are "documents of ude" which, in general, establish that the person in possession 
has the rights to the goods which . c represented in the ude document. Bills of lading, dock warrants, 
dock receipts and warehouse receipts arc included.

4. Instruments. An instrument generally is a negodablc instrument that evidences a right to the payment 
of money. An instrument becomes negodablc when it meets the criteria for ncgodability in Ardcle 3 of 
the Uniform Commercial Code. A note or draft is an example.

5. General Intangibles Any intangible (meaning not goods) property interest that is not specifically 
addressed in Ardcle 9. This is a gap-filling concept. Investment property is intangible property, for
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example, but because it is specifically addressed in Aruclc 9, it is not a general intangible.

6. Chattel Paper. The writings that evidence a debt owed coupled with a security interest in goods or a 
lease of goods are chattel paper.

7 Accounts. An account is any right to payment for goods sold or leased or for services rendered which 
is not evidenced by an instrument or chattel paper. A "deposit account" like a bank account is not 
included.

SPECIFIC EXCLUSIONS FROM UCC ARTICLE 9 BEFORE 1998 

These kinds of property or transactions are specifically excluded in the prc-1998 Ardcle 9:

1. Statutory or common law liens.

2. Tort claims.

3. Deposit accounts (except those represented by certificates of deposit).

4. Governmental transfers.

5. Insurance claims or interests.

6. A right represented by a judgment.

7. Creadon or transfer of an interest in or a lien on real estate.

8. Federally preempted rights.

9. Set off.

10.Transfcr of a claim for wages, salary or compcnsadon.

11. Sale of accounts and chattel paper as part of a sale of the business from which they arose.

12. Assignment of accounts and chattel paper for collccdon only, and

13. Transfer for performance of a contract or transfer of a single account to sadsfy a prc-cxisdng 
indebtedness.

14. Transfer of interest in a letter of credit, except for proceeds of a written letter of credit.

CHANGES.IN THE SCOPE OF UCC ARTICLE 9 IN 1998

The 1998 revision to Ardcle 9 keeps many of the exclusions in pre-1998 Ardcle 9 but makes some 
significant changes as well. This list of changes tend to fall (though not wholly) into two categories, interests 
that are no longer excluded and interests that were included under more general categories such as "general 
intangibles" or "accounts" but that need to be addressed with specific secured transacdon rules:

1. Nonposscssory. staturorv agricultural liens. These liens were excluded under Article 9 prior to 1998. 
They are included for purposes of perfection and priority in revised Article 9. Note other nonpossessory
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statutory liens remain excluded.

2. Sales of payment intangibles and promissory notes. Payment intangibles were a kind of general 
intangible, r.ow distinguished by the characteristic of a primary monetary obligation. Promissory notes 
are a kind of instrument. These interests are sold, securitized and pooled. The interests sold are so like 
security interests that distinguishing these sales transactions from secured transactions is virtually 
impossible. The 1998 revision to Article 9 includes these kinds of property.

3. Security' interests created by governmental debtors. The general prc-1998 exclusion has been 
narrowed. Only those governmental transfers that arc subject to another statute on establishing and 
enforcing security interests are excluded. Federal preemption would, also, apply.

4. Health insurance receivables. The general exclusion of insurance proceeds in prc-1998 Article 9 is 
curbed for these specific kinds of receivables.

5. Consignments. Consignments of goods are included within the scope of Article 9 in the 1998 
revisions. A consignment is a deliver)' o f goods by the owner to another person, who sells for the 
consignor. A consignor is deemed to hold a purchase money security interest as against the consignee’s 
secured creditors in the 1998 revisions to Article 9. Failure to comply with the requirements for a 
purchase money security interest potentially subjects the goods to the consignee’s secured creditors. 
Before the 1998 revisions, a consignor had to perfect by filing a financing statement even though 
consignments fell within the scope of Article 2.

6. Commercial tort claims. The general exclusion of tort claims is narrowed so that security interests 
may be taken in commercial tort claims.

7. l.icns on property. Certain liens on re,.I property are included to the extent the lien establishes a right 
to payment.

8. Deposit accounts. Security' interests may be taken in deposit accounts (with some rcstricuons). A 
security interest can be taken, therefore, in an ordinary bank account.

9. Supporting obligations. An example is a guarantee of payment or a letter of credit supporting an 
obligation to pay money.

PERFECTION O F SECURITY INTERESTS

A security interest is perfected when the secured creditor has met the statutory requirements for notice to 
unsecured creditors, and most creditors who perfect their interests after the first secured creditor's perfection. 
There are four basic kinds of perfection: 1) perfection by filing; 2) perfection by possession; 3) perfection by 
control; and, 4) automatic perfection. All forms of perfection were available in Article 9 before 1998.
However, Article 9 assigns a perfection method for each new kind of property within its scope in the 1998 
revisions. "Control" as a method of perfection is expanded beyond the single kind of property, investment 
property, in which a security interest could be perfected by control in the prc-1998 Article 9. Thus "control" 
takes on new and larger significance after 1998 than it did before 1998.

Automatic perfection is specific to certain kinds of transactions. Purchase money security interests in 
consumer goods are a fund of security interest that perfects automatically. However, automatic perfection is 
usually temporary and extinguishes unless another appropriate form of perfection occurs during the temporary 
period of automatic perfection. There are more kinds of automatic perfection in the 1998 revisions than was 
the ease before 1998.
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Unless otherwise noted, conflicting security interests take priority in order of filing or other perfection in 
time. First in time usually wins, but note that purchase money security' interests often provide a creditor 
priority notwithstanding the time perfection took place.

Each method of perfecting a security interest is discussed as follows:

1. Filing a financing statement. Filing a financing statement in the appropriate place of record 
maintained by a state will perfect almost every kind of security interest (There are some exceptions.).
The 1998 revisions make it clearer that filing will perfect, even if there is another method of pcrfccdon 
available. The old maxim, "When in doubt, file," is even more appropriate after the 1998 revisions. This 
is the rimc-honorcd method of pcrfccdon.

2. Possession. A secured creditor may perfect a security interest in a broad range of collateral by taking 
possession of that collateral. Possession is the only way to perfect a security interest in money, except 
for proceeds from a sale of property subject to a security interest. The 1998 revisions to Ardcle 9 clarify 
issues of possession as a method of perfection, but do not change the rules materially. For example, 
there is a method for a third-party bailee to acknowledge the creditor’s interest. Such a method is not 
expressly provided pre-1998.

3. Control. Control as a method of perfection first applied to investment property in amendments to 
Aruclc 9 that followed the 1994 revision of Uniform Commercial Code, Aruclc 8. A creditor has 
control, and a perfected security interest, when the debtor's interest can be transferred by the secured 
creditor without the debtor's consent. For certain kinds of property, like certificated securities, 
possession is tantamount to control. The 1998 revisions of Article 9 allow a creditor to perfect a 
security interest in deposit accounts and lettcr-of-credit rights by control, as well as in investment 
property. Control is effectively the only way to perfect a security interest in deposit accounts and 
lettcr-of-credit rights. It is possible to perfect an interest in investment property by filing, but perfection 
by control always has priority' over perfection by filing if there arc confiicung security interests, no 
matter which kind of perfection occurs first in time.

4. Automatic perfection. In some kinds of secured transactions, attachment is perfection. The "purchase 
money security interest" (PMSI) in consumer goods is such a case of automatic perfection. It arises 
when credit is extended to purchase goods. Other types of security interests are automatically perfected 
but only temporarily. An example is a security interest in a certificated security perfected for 20 days 
even though there is no filing or possession when it is delivered for sale or the like. Generally, a 
purchase money security interest has priority over security interests perfected before it in rime. There 
arc new specific PMSI’s in the 1998 revisions, such as a PMSI in computer software and livestock.

Examples of other kinds of security interests that perfect upon attachment are a sale of a payment 
intangible, a sale of a promissory note, a security interest in a healthcare insurance receivable (all new in 1998), 
and a broker's security interest in investment property created by the broker (from the 1994 Article 8 
revisions). Most of these security interests will, also, have priority over other kinds of security interests that 
perfect earlier in rime.

CHOICE OF LAW RULES

A transaction in which a creditor takes a "security interest" in the collateral o f a debtor may involve more 
than one state. The creditor may be in one state, the debtor in another, and the collateral in another. Further, 
the collateral may move at some point in the transaction from one state to another. Both the creditor and the 
debtor may be able to claim more than one place as residence or domicile. Therefore, Article 9 has always had
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rules that determine which state's law will apply to the perfection, the effect of perfection and the priority of 
creditors in collateral.

When perfection requires filing a "financing statement" it is important to idendfy with certainty the state in 
which to file the financing statement. It is also important that creditors know with certainty that same state is 
the state in which they must search the record for financing statements indicating the existence o f prior 
security interests. The state which the "choice of law" rules identify as the state whose law governs perfection, 
effect of perfection and the priority of creditors in the collateral, is the state in which the financing statement 
must be filed.

The 1998 revisions to Article 9 both simplify and substantially change the "choice of law" rules, meaning 
that in some cases different states wiii be the states in which perfection, the effect of perfection and the 
priority of creditors will be established than is the case under prc-1998 Article 9. The ultimate result is greater 
certainty for those who file financing statements and those who search for filed financing statements about 
which state is the right state.

M ajor Changes

There are two major changes in the "choice of law" rules:

1. Prc-1998, the basic rule chooses the law of the state in which the collateral is found to govern 
perfection and the effect of perfection of a security interest. If perfection occurs when a financing 
statement is filed, then the filing must take place in the state where the collateral is found. In the 1998 
revisions, the basic rule chooses the law of the state in which the debtor is located as the law governing 
perfection, effect of perfccuon and the priority of a security' interest in collateral. If a filing o f a 
financing statement is required, then the statement must be filed where the debtor is, without regard for 
the location of the collateral. The location of the debtor is less likely to change than the location of the 
collateral and reliance on the location of the debtor provides creditors with more certainty about where 
to file and where to search. (Exceptions to both these rules to be discussed later on.)

2. If the debtor is a registered organization (corporation, limited partnership, limited liability 
partnership, limited liability company, etc.), prc-1998 treated the state with the chief exccudve office as 
the debtor’s state. In the 1998 revisions, the debtor's state is the state in which it is a registered 
organization, .'.gain, the objective of certainty about the place to file and the place to search is better 
served by the new rule than by the old rule, but the change will probably result in very little change in 
the actual place of filing in the vast number of cases.

Exceptions and Continuity

There are prominent exceptions to the new general rule in the 1998 revisions to Article 9. In most instances 
these exceptions mean no pracucal change in the choice of law rules from prc-1998 Ardcle 9:

1. All possessory (meaning that there is no filing of a financing statement) security interests are 
perfected under the law of the state in which the collateral is located (where the creditor has 
possession). The practical effect is to leave the law unchanged for possessory security interests in any 
kind of collateral.

2. For other kinds of collateral, there arc also no cffccdvc changes in the "choice of law" rules. These 
other kinds of collateral include property subject to ccrdficatcs of dde, and minerals, letter o f  credit 
rights and investment property.
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3. For deposit accounts, which were not in the scope of pre-1998 Ardcle 9, the locadon of the bank 
determines the place for perfection, effect of perfection and non-perfection , and the priority of security 
interests.

4. For agricultural liens, which were not within the scope of prc-1998 Article 9, the locadon of the farm 
products determines the place for perfection, effect of perfection and non-perfection, and the priority 
of security interests.

5. There arc security interests that perfect in the locadon of the debtor under pre-1998 Ardcle 9. Since 
the location of the debtor is the fundamental rule in the 1998 revisions, perfection rules effectively do 
not change for these security interests under the 1998 revisions to Article 9. Included arc security 
interests in accounts, general intangibles and mobile goods (no distinction between mobile and other 
goods in the 1998 revisions), automatic perfection of a broker in investment property, and automatic 
perfection of the security interest of a commodity broker in a commodity contract.

Im portant Differences fo r  Some Collateral

Under the 1998 revisions, the law governing perfection may be different from the law governing effect of 
perfection and priority of security' interests for some kinds of property. These kinds o f property include 
negotiable documents, goods, instruments, money and tangible chattel paper. The effect of perfection and 
priority of nonposscssory security interests in these kinds of collateral will be determined by the locadon of 
the collateral. This means that the place to file or the place where automatic perfection takes place, is the 
location of the debtor, but the impact of filing may be determined under the law of the state where the 
collateral is.

TH E FILING SYSTEM

The primary and principal method for perfecting a security interest under Uniform Commercial Code, 
Article 9 is to file a financing statement with the filing authority or authorities in the appropriate state. Before 
1998, most states had centralized the filing of financing statements covering most collateral in one state office. 
A few states continued to have both general central and local filing for all collateral. Many of the states that 
have centralized filing for most collateral, still continue to have local filing for some kinds o f collateral. The 
result is a very mixed array of filing and search requirements. For filing must facilitate the search of records by 
subsequent creditors who must be able to find prior security interests. The fundamental objective of 
uniformity has been substantially impaired by the lack of uniformity just in the filing systems.

The new filing system is designed to forge a uniform system that is simpler and more reasonable to use:

1. Medium neutral. The new system is designed to be medium neutral. This simply means that the filing 
systems are no longer to be required to file paper only. The systems can convert to any and all forms of 
electronic communications for filing purposes.

2. Centralized filing. Every state will have a central filling authority. One place to file and one place to 
search. The only exception is fixture filings, which must continue to be made (and searched) in the real 
estate records.

3. Simplified financing statement. The statement must name debtor, creditor and generally describe 
some collateral. No signature is required. Identity of filer is immaterial.

4. Filing office operations. No discretion resides in the filing office as to sufficiency of a filing. A file 
cannot be cleared until one year after a termination occurs, extending the availability of the record for
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one year longer than pre-1998 Article 9.

5. Correction statement. A debtor can file a correction to an improper or falsely filed financing 
statement.

6. Extended effective dates. Most financing statements lapse after five years from the date of filing. Two 
kinds of financing statements, those for public-fmancc transactions and for manufactured-home 
transactions arc initially effective for 30 years.

7. National forms and fees. There is an effort to establish the same forms for filing in every state and to 
nationalize filing fees. Uniformity, therefore, is intended to go to the administration of filing as well as 
to the basic law.

CONSUMER TRANSACTIONS

In the 1998 revisions to Uniform Commercial Code, Article 9, there arc special provisions for secured 
transacuons in which the debtor is a consumer. A "consumer transaction" is defined to be one in which an 
individual incurs an obligation primarily for personal, family, or household purposes, a security interest secures 
the obligadon, and the collateral is held or acquired primarily for personal, family, or household purposes.
Most consumer secured transactions are consumcr-goods transactions, meaning that an individual purchases 
an item, i.e. a refrigerator, a couch, and finances the purchase. The item, i.e., the refrigerator, the couch, are 
the collateral. If the consumer debtor defaults on the debt, the item is repossessed. The 1998 revisions make a 
distinction between a consumer debtor and a consumer obligor. In Article 9, a "debtor" is defined in terms of 
an interest in the collateral. t  n "obligor" is a person obligated to pay die debt. Usually they arc the same 
person, but there arc obligors .Aio arc not debtors, i.e., a person who guarantees the payment of the debt for 
the debtor. Most of the special consumer transacuon rules pertain to enforcement of a security interest after 
the debtor defaults on the basic obligadon. Some of these rules arc as follows:

1. Right to Redeem. A consumcr-goods transacuon debtor may not waive the right to redeem collateral 
taken to satisfy the debt, a right which all debtors have. Redemption is the right under Ardcle 9 that 
collateral be returned to the debtor if the debt is satisfied after a default. Commercial and business 
debtors are able to waive that right as part of credit acquisition. Consumer debtors will not be able to 
waive their right.

2. Process Presumption. In an acuon against a secured creditor for errors in enforcement and collection 
process, the presumpden is that the collateral is worth the debt. In order to establish a deficiency, a 
creditor must rebut the presumpdon. These rules do not apply to consumer transactions. The courts 
will determine the rule to apply in consumer transactions and could choose a different rule.

3. No Dual Stams Rule. The 1998 revisions to UCC Article 9 provide that the same collateral may 
secure a purchasc-money security interest anu non-purchase-money security interest. This "dual 
status" rule is adopted in the 1998 revisions to Article 9, rejecting the opposing "transformation" rule 
applied in some prc-1998 court cases. Because the "dual status" rule may limit the benefit o f purchase 
money security interests, consumer-goods transactions are excepted from its application. In a 
consumer-goods transaction, the courts must determine the appropriate rule to apply.

4. Pre-Payment Rights. Amendments to Article 2 o f the Uniform Commercial Code that accompany the 
1998 revisions to Article 9 provide greater protection for a consumer buyer of goods who pays in whole 
or in part before delivery of the goods. The buyer has an enforceable interest under Article 2 that allows 
the buyer to obtain the goods.
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(i. Deficiency Statement. A consumer-goods debtor or consumer obligor is entitled to a written 
statement which provides the amount of a deficiency (what is owed after collateral is sold to sadsfy the 
debt) and the calculadon which results in that amount.

7. No Partial Satisfaction. A secured party may not accept collateral as parual sadsfacdon of a consumer 
obligadon.

8. Sufficient Description. A descripdon of consumer goods, a security cnddcmcnt, a security account, or 
a commodity account that is by category only is not a sufficient descripdon when there is a consumer 
transaction. A security cnddcmcnt, a security account and a commodity account arc types of investment 
property under Article 8 of the Uniform Commercial Code.

GOOD FAITH

The 1998 revisions to Ardcle 9 adopt the more "objecuve" good faith standard: "honesty in fact and 
observance of reasonable commercial standards of fair dealing."

DEFAULT AND ENFORCEMENT

When a debtor defaults on an obligation secured under Uniform Commercial Code, Ardcle 9, a secured 
creditor has a right to take the collateral, sell that collateral, and apply the proceeds to pay off the debt. If the 
proceeds arc insufficient to satisfy the debt, there may be a deficiency that the debtor will be obligated to pay. 
The creditor will be endded to pursue the deficiency with the creditor's remedies available under other law. If 
there is a surplus after sale, that surplus will be the debtor's, unless other creditors act to obtain sadsfacdon of 
their debts, as well. Strict foreclosure is an altcrnauvc to sale. The creditor keeps the collateral in a strict 
foreclosure. The procedures under Ardcle 9 arc generally non-judicial procedures. (Although a creditor may 
seek enforcement in court.) Usually the secured creditor will repossess the collateral and pursue the available 
remedies without a court proceeding. Ardcle 9 has its own procedural requirements for creditors. Not 
following them may mean chat a creditor will not obtain a full remedy under Ardcle 9.

The 1998 revisions do not fundamentally change the rules for enforcement of a security interest upon a 
debtor's default. The revisions provide for problems perceived in enforcement prior to 1998. Some of the 
important changes are as follows:

1. Secondary Ohligors. A secured party owes dudes to "secondary" obligors on the secured debt. A 
secondary obligor is liable for a debt only if the primary obligor docs not sadsfy the debt. A guarantor is 
an example. There are nodficauons that must be given to known secondary obligors by secured pardes 
uoon default. Contrary to the law of suretyship, the 1998 revisions generally prohibit waiver o f rights by 
u secondary obligor. A-sccondary obligor can waive nodficadon of disposidon of the .collateral, and (in a 
non-consumer transacuon) the right to redeem, but only after the default has actually taken place.

2. Deposit Accounts. The enforcement rights of a depositary bank holding a security interest in a 
deposit account arc expressly provided for. Security interests in deposit accounts under Ardcle 9 were 
not possible before the 1998 revision.

3. Warranties. A secured party is subject to warrandcs of dde, quiet possession and the like, applicable 
under other law (usually Uniform Commercial Code, Ardcle 2), including rules for their exclusion or

5. F T C  R u l e  433. A  con su m er's rights u n d er F ed eral T ra d e  C o m m ission  R u le  43 3  o n  p re se rv a tio n  o f
cla im s a n d  d e fe n se s  are sp ecifica lly  re c o g n iz e d  in the 1998 revision s to A rtic le  9, and  w ill c o n tin u e  even
if the req u ired  n o tifica tio n  in the a p p ro p ria te  reco rd  is m issin g.

1/17/00 1:C

http://vi-ww.nccusI.oig/surnrnary/uccVlong.hu


lutp://w\vw.nccusl.orf̂ surnmar)'/ucclJlon̂ .htro

4. Notification of junior Creditors. A secured party taking collateral and disposing of it upon default, 
has a broader obligadon to nodfy other secured pardes and lienholders who have filed financing 
statements against the debtor covering the same collateral than is the case under pre-1998 Aruclc 9. 
There arc specific nouficadon requirements and a requirement for nouficadon within a reasonable dmc 
(no less than 10 days after the earliest ume of disposiuon of the collateral).

5. Transfer to a Secondary Obligor from Secured Party. A secondary obligor obtains the rights and 
assumes the dudes o f a secured party if it takes an assignment of the secured obligadon, agrees to 
assume the secured party's obligadons, or is subrogated to the rights of the secured party. This is not a 
disposiuon of the collateral by the secured party, but relieves the secured party of further dudes and 
obligadons.

6. Transfer of Title to Secured Parry. The 1998 revisions make it clear that a transfer of record or legal 
ude to a secured party’ in order to facilitate a disposiuon, is not of itself a disposiuon of the collateral.

7. Srrict Foreclosure. A secured party may accept collateral in partial (except in consumcr-goods 
transacuons) or full sadsfacdon of a debt. Junior claimants rights are accounted for. Acceptance of 
collateral in sadsfacdon of a debt is not of itself an unreasonable delay of disposiuon. Strict foreclosure 
is permissible if it is commercially reasonable, and unreasonable delay can occur only if the foreclosure 
itself is not commercially reasonable.

8. Damages for Secured Parry's Nnncompliancc. Secured pardes arc subject to a "rebuttable 
prcsumpdon" that the collateral value equals the debt if they do not comply with the enforcement 
procedures and requirements in Ardcle 9 for non-consumer transacuons. If there is breach on the part 
of the secured party, the obligor is credited with the difference between the actual disposiuon price and 
the price that would have been paid if the disposiuon had been conducted in a commercially reasonable 
manner. The "absolute bar" rule is not mentioned but should be unnecessary (except that it may be 
selected for consumer transacuons).

9. Deficiency Calculation. If there is a procedural!)’ regular disposition that nonetheless fetches a low 
price, and the disposiuon is to an insider transferee, the deficiency is calculated on the basis of what the 
price should have been in a commercially reasonable disposiuon.

m o d ifica tio n  w h e n  d isp o sin g  o f  c o lla te ra l
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DEPARTMENT O F LAW

OFFICE OF THE ATTORNEY GENERAL 
M arch 6, 2000

TONY KNOWLES, GOVERNOR 
PLEASE REPLY TO:

a  1031 WEST 4TH AVENUE. SUITE200 
ANCHORAGE. ALASKA 99501-1994 
PHONE: (907)269-5100
FAX: (907)276-3697

n

X

KEY BANK BUILDING 
100 CUSHMAN ST., SUITE 400 
FAIRBANKS, ALASKA 9970̂ -4679 
PHONE: (907)451-2811
FAX: (907)451-2846

P.O. BOX 110300-DIMOND COURTHOUS 
JUNEAU. ALASKA 99811-0300 
PHONE: (907)465-3600
FAX: (907)465-6735

The H onorable Gene Therriault 
The Honorable Eldon M ulder 
Co-Chairs
House Finance Committee 
State Capitol
Juneau, AK 99801 - 1182

t

Re: HB 239(L&C) (relating to  U CC, Article 9 - 
secured transactions)

Dear Representatives Therriault and Mulder:

HB 239(L& C) has been referred to  the House Finance Com m ittee.

Alaska Uniform Law Commissioners request an early hearing on HB 239(L&C), 
relating to  Uniform Commercial Code, Article 9 - secured transactions. The bill updates ou r statutes 
to conform to amendments recommended by the National Conference o f  Com m issioners on Uniform 
State Laws. Uniform laws are especially im portant to  keep Alaska as an attractive m arket for 
interstate commerce.

Sincerely,

BRU CE M. BOTELHO 
ATTORNEY G EN ERA L

By:
Deborah E. Behr 
Assistant A ttorney G eneral

DEB:jf

cc: Representative Lisa Murkowski
House Judiciary Committee
All Uniform Law Commissioners
Chrystal Smith, Legislative Contact, Dept, of Law
Pat Pourchot, Legislative Director, Office of the Governor
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. J O N Y  K N O W L E S ,  G O V E R N O R

’  550 WEST f *  A VENUE. SUITE 1210 
/  ANCHORAGE. ALASKA VSS01-3564 

RHONE: (907)260-9882
FAR: (907) 269491Z

January 25,2000

The Honorable Lisa Murkowski 
House of Representatives 
Alaska Stale Legislature.
Alaska State Capitol 
Juneau, AK 99801-1182

Re; HB 239 -  Uniform Commercial Code Revision 

Dear Representative Murkowski;

HB239 contains a number of significant revisions of the Uniform Commercial Code in Alaska, 
including the modernization of the filing system operated by the Recorder’s/UCC component in the 
Department of Natural Resources. As State Recorder, my duties include administration of the state’s 
recording system as well as the Uniform Commercial Code Central File System in Alaska. I strongly 
support passage of this bill as it would serve to streamline the state's UCC tiling system in a number 
of ways that arc important to our customers.

While the bill contains other substantive changes that arc important to secured lenders (e.g. making 
perfection easier, strengthening the purchase money security interest, facilitating foreclosure, etc.), 
our concern here in the Rccordcr’sAJCC section is primarily with the filing provisions found in 
proposed Article 5 of AS 45.09. My office, with assistance from the Attorney General's office, had 
earlier submitted some minor revisions necessary to more closely align the filing provisions of the bill 
with the national version and to accommodate the implementation of 1IB239 under our present 
processing structure and indexing system. Il is my understanding that these recommendations are 
being incorporated into the bill.

Since the objective of the national UCC revision process is to achieve uniformity in the handling of 
secured transactions among the states, it is critical that each stale’s legislation remain as. close as 
possible to the recommended national version. While implementation of this bill would result in an 
increased workload in our UCC Central office, we anticipate handling this increase through lateral 
transfers from larger recording offices which would concurrently experience lower filing volumes.

DEPARTMENT OF NATURAL RESOURCES 
SUPPORT SERVICES DIVISION 

RECORDER'S OFFICE

44Develop, Conserve, and Enhance Natural Resources for Present and Future Alaskans.”
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Rep. Murkowski 
January 25,2000 
Page Two

Passage of this bill would afford many benefits to our UCC customers. Among other benefits, this 
bill w°ould eliminate the confusion regarding place of filing by doing away with all local district 
tilings other than fixtures, it would eliminate signature requirements on all filings, it would limit the 
number of reasons that could be used to reject filings, and it would pave the way for implementation 
of electronic filings in the future. This is a long overdue step toward bringing real uniformity to the 
Uniform Commercial Code!

Sincerely .

State Recorder

Cc: Nico Bus
Admin Services Manager

Linda Kesterson 
Assistant Attorney General



January 24,2000

Representative Lisa M urkowski
S tate Capitol
Juneau, AK 99801-1182.

R E : H ouse B ill 239
A rticle 9

D ear Representative M urkow ski:

Thank you for the opportunity for ou r association to  comment on H B239.

After careful review, we find this bill to be a benefit to our industry as it simplifies the 
filing process.

In  centralizing the file system, our risk  is greatly reduced in searching the system  for 
existing liens on our clients' personal property. We currently search the recording district 
w here the property is located as w ell as the Central File System. As you can see, there is 
a larger m argin  for error i f  a  filing district is missed.

W c feel that this bill enhances the uniform ity  necessary for the U niform  C om m ercial 
Code and w e support its passage.

Respectfully,

Cl '
LU C IN D A  M . ECK ERT 
Legislative A ffairs Chairm an 
A laska State Escrow  A ssociation 
301 W ^N orthem  Lights Blvd.
Anchorage, A K  99503 -------------

MEMBER OF THE AMERICAN ESCROW ASSOCIATION



A L A S K A  L A N D  T I T L E  A S S O C I A  T I O N

P. 0 . Box 241181, Anchorage Alaska 99524-1811

January 24, 2000

Rep. Lisa Muikoswki 
State Capitol 
Juneau AK 99801-1182

RE: HB23 9 -  Revision o f Uniform Commercial Code

The Alaska Land T itle  Association represents more than 28 offices and over 400 employees statewide 

dealing in  the title  insurance industry.

We have reviewed SB239 and feel that this b ill could help streamline the current UCC system in  Alaska. 

Our association is in  fu ll support of HB239 and urge the passage o f said b il l  

We appreciate your efforts on manes affecting our industry.

Legislative Co-C hair

Legislative C o - C ha ir
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1-100 Veil BcrtSun Blv'l 
Suilti 37 0
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Direct: 907 258.3225 I’hone: 907 250.3224
bdurrell@durrell.com Fa*: 907 258.3229

February 3,2000

Representative Lisa Murkowski 
Alaska Stale Legislature 
Alaska State Capitol 
Juneau, Alaska 99801-1182

Re: HB 239
I

Dear Representative Murkowski:

I send this letter to offer my support and endorsement of HB 239, which of course deals 
with the revisions to AS 45.09 (UCC Article 9). 1 have had substantial experience working with 
commercial law matters in Alaska. I spent the first fourteen years of my law career anchoring 
the commercial law practice at the Anchorage office of Bogle & Gates. Three years ago, 1 
opened my own law office to continue my work in representing Alaska entrepreneurs, businesses 
and financial institutions in negotiating and documenting a wide variety o f commercial 
transactions. I deal with issues controlled by AS 45.09 on a daily basis.

I believe that it is imperative that Alaska modernize its commercial code provisions to 
keep them up to date in light of changes in today’s business woL 1 also believe that for Alaska 
to continue to develop of local, national and international commerce, we must have a set o f 
commercial laws that follow as closely as possible the Uniform Commercial Code, deviating 
only when necessary to address matters peculiar to Alaska.

For these reasons, 1 ur ge the Alaska Legislature to act upon HB 239 so that it may be 
passed as swiftly as possible this session.

Very truly yours,

. B R IA N  W , p U R R E L L , P .C .

B rian  W . D unell

Brian W.Durrell m
L A W O F F I C E

BRIAN W. DURRF.LL

BWD:jk

mailto:bdurrell@durrell.com


AlaskaUSA
F e d e m l C r e d i t  U n io n

H o n o r a b l e  L i s a  M u r k o w s k i  F e b r u a r y  9 , 2 0 0 0
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t iv e s  
J u n e a u ,  A K  9 9 8 0 1

D e a r  R e p r e s e n t a t iv e  M u r k o w s k i :

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  s u b m it  c o m m e n t  o n  H B  2 3 9  r e g a r d in g  p r o p o s e d  a m e n d m e n t s  t o  A r t ic le  
9  o f  t h e  U n i f o r m  C o m m e r c i a l  C o d e  ( U C C ) .  A s  y o u  k n o w ,  t h e  r e v is e d  A r t ic le  9  h a s  b e e n  a p p r o v e d  b y  t h e  
N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S a t e  L a w s  ( N C C U S L )  w it h  a  t a r g e t  d a l e  f o r  a d o p t i o n  
i n  a l l  5 0  states  b y  J u ly  2 0 0 1 .

T h i s  l e g is l a t i o n  w i l l  n o t  f u n d a m e n t a l l y  a lt e r  t h e  la w  o f  s e c u r e d  t r a n s a c t io n s ;  h o w e v e r ,  it  w i l l  i n t r o d u c e  
n u m e r o u s  s ig n i f i c a n t  c h a n g e s  d e s i g n e d  t o  c la r if y  a n d  m o d e r n iz e  t h e  c u r r e n t  v e r s io n .  W h i l e  w e  h a v e  n o t  
h a d  a n  o p p o r t u n it y  t o  r e v ie w  t h e  s e c t io n a l  a n a ly s is  d ir e c t ly  a s s o c ia t e d  w it h  H B  2 3 9 ,  w e  h a v e  r e v ie w e d  
t h e  c o m p a r a t iv e  i n f o r m a t i o n  p r o v i d e d  b y  t h e  N C C U S L .  W e  s u p p o r t  t h e  e a r ly  a d o p t i o n  o f  t h is  l e g i s l a t i o n  
a n d  b e l i e v e  it  is  i n  t h e  b e s t  in t e r e s t  o f  A l a s k a ’ s  le n d e r s  t o  m a i n t a i n  c o n f o r m i t y  w it h  o t h e r  s ta te s  w it h  
r e s p e c t  t o  t h e  r u le s  a s s o c ia t e d  w it h  s e c u r e d  t r a n s a c t io n s .

O f  p a r t ic u la r  in t e r e s t  is  t h e  in t r o d u c t io n  i n  t h is  p r o p o s a l  t o  t h e  c o n c e p t  o f  " e le c t r o n ic  c h a t t e l  p a p e r ,”  
w h ic h  r e fe r s  t o  c h a u c l  p a p e r  i n  t h e  f o r m  o f  a  r e c o r d  o r  r e c o r d s  c o n s i s t i n g  o f  i n f o r m a t i o n  s t o r e d  i n  a n  
e le c t r o n ic  m e d i u m .  W e  b e l i e v e  t h is  p r o v is io n  w i l l  s i g n i f i c a n t l y  b e n e f i t  t h e  e f f i c i e n t  a n d  t im e ly  e x e c u t io n  
o f  s e c u r e d  t r a n s a c t io n  a g r e e m e n t s  a n d  f i l i n g s .

A t  y o u r  r e q u e s t , w e  h a v e  r e a d  t h e  a m e n d m e n t s  b e i n g  o f f e r e d  b y  t h e  S u i t e  R e c o r d e r ’ s O f f i c e  a n d  f i n d  n o  
a r e a s  o f  d is a g r e e m e n t  w it h  t h e ir  p r o p o s a ls .  F o r  t h e  m o s t  p a r t , t h e y  a p p e a r  t o  b e  “ h o u s e k e e p in g "  i n  n a t u r e  
fo r  t h e  p u r p o s e s  o f  b r i n g i n g  t h e  p r o v is io n s  o f  t h e  U C C  in t o  l i n e  w it h  S t a t e  o p e r a t io n a l  c o n s id e r a t io n s .

T h i s  p r o p o s a l  c a n  b e  s o m e w h a t  i n t i m i d a t i n g  d u e  i o  its  v o l u m e  a n d  c o m p l e x i t y .  I t  h a s  b e e n  t w e lv e  y e a r s  
i n  t h e  m a k i n g .  T h e  b e n e f i t s  a s s o c ia t e d  w it h  A la s k a ' s  a d o p t i o n  o f  t h e s e  p r o v i s i o n s  w i l l  p r o v id e  c e r t a in t y  
fo r  le n d e r s  a n d  w it h  e a r ly  a d o p t i o n ,  t h e  o p p o r t u n it y  t o  t r a n s it io n  t o  t h e  n e w  r u le s  i n  a  c o m p r e h e n s iv e  a n d  
s e n s ib l e  m a n n e r .

T h a n k  y o u  a g a i n  f o r  t h e  o p p o r t u n i t y  to  c o m m e n t .  S h o u l d  y o u  b e  in t e r e s t e d  i n  a  m o r e  s p e c i f ic  d is c u s s io n  
o f  t h e s e  is s u e s ,  I  i n v i t e  y o u  t o  c o n t a c t  M r .  T o m  G r e e n e ,  A l a s k a  U S A ’ s  S e n i o r  V i c e  P r e s id e n t ,  C o n s u m e r  
L e n d i n g ,  w h o  w i l l  b e  p l e a s e d  t o  d is c u s s  t h e  i m p l i c a t i o n s  o f  t h is  p r o p o s a l  w it h  y o u  i n  g r e a t e r  d e t a i l .  H e  
m a y  b e  r e a c h e d  i n  A n c h o r a g e  a t  ( 9 0 7 )  7 8 6 - 2 7 3 3 .

v  S i n c e r e ! } ,  ‘ !
. (*. : /

! .. / t i n  _
N a n c y  B e a r  U s e r a  
S e n i o r  Vice P r e s id e n t ,
C o r p o r a t e  D e v e l o p m e n t

P.O. Box 196613 • Anchorage. Alaska 99519-6613 • Administrative Oflices: 907-277-5577 
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Alaska Bankers Association
P.O. B o x  1 0 0 6 0 0  A n c h o r a g e ,  A la s k a  9 9 5 1 0 - 0 6 0 0

February 14. 2000

Representative Lisa Murkowski 
Alaska State Legislature 
Room #406 State Capital Building 
Juneau, AK 99801 
Via Fax (907)465-2293

Re: HB 239- Revisions of Article 9, Uniform Commercial Code (UCC)

Dear Representative Murkowski:

The Alaska Bankers Association has voted to strongly support passage of HB 
239 which will update and improve Article 9 of the UCC as it relates to secured 
transactions. The original UCC Article 9 has worked well to support commerce in 
Alaska for many years. We are convinced HB 239 refinements will improve the day-to- 
day work relationships with Article 9 and it clarify and resolves some controversies that 
have arisen over the last thirty years.

As I testified before the House of Labor and Commerce Committee last week 
the Alaska Bankers Association also believes HB 239 needs to becomes law this 
session of the legislature because we will only have one year from July 2000 to do the 
comprehensive training that will be necessary to inform and train both bankers and 
customers before the New Article 9 is introduced in most states of the Nation on July 1, 
2001.

Your strong support is appreciated.

(907) 265-2920
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# ^FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB 259 (STA)

2 0 0 0  L E G I S L A T I V E  S E S S I O N  

A N A L Y S I S :  ( c o n t in L < d )

This bill would allow the Public Defender Agency to represent parents whose children have been taken into 
emergency custody by state social workers without the parents first having to go through a formal indigency 
screening process and appointment by the court.

The Public Defender Agency does not anticipate any fiscal impact from this legislation if it is amended so that- 
we are not obligated to represent non-indigent parents. We have to do the same amount of work in these cases 
anyway. If we can get started a little earlier, so much the better.

However, in predicting the lack of any fiscal impact, we are making the following assumptions. First, we 
assume that the bill will be amended so we do not represent non-indigent people. Our lawyers caft ask a few 
questions and get a pretty clear idea of whether someone is indigent or not. If people are able to hire their own 
lawyers, we can refer them to private attorneys.

Second, we assume the words “may be represented” give us leeway as to whom we represent and the scope of 
the representation. We must be able to turn down requests for this type of immediate representation if we have 
a conflict o f interest or for other legitimate reasons. In addition to conflicts of interest, we have to be careful 
that the Public Defender Agency takes the most serious case. For example, if a mother calls saying her children 
have been taken because her husband is accused of sexual abuse, we should make sure that we end up 
representing the husband, not her. The husband may end up being a defendant in an expensive criminal case. If 
we can represent him in both the Child in Need of Aid and criminal cases, we can save the expense of having 
another lawyer appointed through the Office of Public Advocacy in the criminal case. Finally, we have limited 
resources and cannot promise an immediate response in every case. If all our lawyers are in court hearings, we 
may have to delay taking intake calls.



A L A S K A  S T A T E  H O U S E  O F  R E P R E S E N T A T I V E S

S e s s io n  C o n t a c t :
I n t e r im  A d d r e w :  ( 9 0 7 ) - 4 6 5 - 3 7 1 9
1 1 9  N .  C u s h m a n ,  S u i t e  2 1 1  F A X * ( 9 0 7 ) 4 6 5 0 2 5 8

F a i r b a n k s ,  A K  9 9 7 0 1  I I  S t a t e  C a p i t o l
( 9 0 7 ) - 4 5 6 - 5 0 8 1 R o o m  4 1 6
Fax#  ( 9 0 7 ) - 4 5 6 - 8 2 4 5

REPRESENTATIVE JO H N  COG H ILL

HB 259 PUBLIC DEFENDERS FOR 48 HOUR HEARING
SPONSOR STATEMENT

Pursuant to AS 47.10.142 (4)(d) after DFYS takes physical custody of a 
child, the court must immediately hold a hearing at which the court shall determine 
whether probable cause exists to deem the child a "Child In Need of Assistance" 
(CINA). The public defender's office would welcome the statutory change to allow 
them to legally provide assistance in an area they feel is necessary.

When a child is removed from the family home, the effects can be traumatic; 
so much so that the parents are unaware of what has just happened, why it has. 
happened, and what should be done next. The common situation is that the 
parents are distraught because their child has been removed by the state and feel 
intimidated by the judicial process for CINA determinations. They don’t even know 
they can ask the judge for a continuance to seek legal advice.

Under current law a person does not qualify for assistance from the public 
defender’s office until indigence is determined. Many parents go to court not 
knowing their rights or the process because they can not find legal assistance in 
time for the 48-hour hearing. This legislation allows any parent or guardian to get 
legal assistance from the Public Defender’s office for the 48-hour CINA hearing 
regardless of whether or not they are indigent. The best case scenario in many 
cases will mean an end to the case and the child is returned to the parents. In other 
cases, a continuance would be issued to allow the parents to provide additional 
information to the court that the caseworker and the Attorney General’s office have 
not provided.

If, after the court has reviewed the evidence, it rules the child is a CINA 
during the 48 hour hearing, the parents would then apply for further assistance from 
the public defender’s office and their qualification would be determined by whether 
or not they were indigent.

While some may argue this legislation will result in added expenses to the 
State, this legislation could actually reduce the cost of CINA cases in Alaska. By 
providing all the information in a professional manner at the first hearing of 
determination, the number of children in state custody for 90 days to six months 
then returned to their family will be reduced. This means a reduction in foster care, 
caseworker, and health care costs, as well as, long-term public defender, guardian 
ad litem, and AG expenses.

Representative Jolin_Coghill@LEGIS.statc.ak.us

Sponsor Statement

mailto:Jolin_Coghill@LEGIS.statc.ak.us


D E PA R TM EN T  O F H EA LTH  AND 
SOCIAL SE R V IC E S

DIVISION OF FAMIL Y AND YOUTH SERVICES

STATE OF ALASKA
P . O . B O X  1 1 0 6 3 0

J U N E A U ,  A L A S K A  9 9 B 1 1 - 0 6 3 0  

P H O N E :  ( 9 0 7 ) 4 6 5 - 3 1 7 0  

F A X :  ( 9 0 7 )  4 6 5 - 3 3 9 7

TONY KNOWLES, GOVERNOR

M E M O R A N D U M  

DATE: December 27, 1999

TO: Elmer Lindstrom
Special Assistant to the Commissioner

FROM: Roger P. Withington
Research Analyst

SUBJECT: Children Returned Home

Per your request of December 23, 1999,1 have calculated, from PROBER®, for all of the children who 
were released from DFYS custody and returned to their parents during FY 1999, the length of time these 
children spent in continuous DFYS custody. This information is provided in the following table.

L e n g t h  o f  T i m e  I n  
C u s t o d y  E p i s o d e

N u m b e r
o f

C h i l d r e n
2  D a y s  o r  L e s s 5 0
3  t o  9 0  D a y s 5 6
9 1  t o  1 8 2  D a y s 4 5
6 M o n t h s  t o  1  Y e a r 5 6
1  -  2  Y e a r s 7 5
2 - 3  Y e a r s 4 4
3 - 4  Y e a r s 20
4  +  Y e a r s 3 0
T o t a l 3 7 6

I urge you to use caution when interpreting these numbers. The DFYS has a chronic and ongoing 
problem with field staff entering accurate information into PROBER® with respect to releases from 
custody.

If I may be of further assistance, please feel free to contact me.

Children Returned 
Home
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Bill Sum m ary

H o u s e  B i l l  2 7 5 :
•  C h a n g e s  t h e  w a y  p r o c e e d s  a r e  d is t r ib u t e d  w h e n  a  p ie c e  o f  p r o p e r t y  h a s  b e e n  s o l d  a n d  d i e  d e c e d e n t  d i d  

n o t  r e c e iv e  f u l l  p a y m e n t  b e f o r e  d e a t h ,
•  M a k e s  t h e  r u le s  o f  c o n s t m c d o n  d i a l  a p p l y  t o  w i l ls  u n d e r  1 3 . 1 2 . 6 0 6  a ls o  a p p l i c a b l e  t o  t r u s ts .
» A l l o w s  tr u s ts  t o  q u a l i f y  f o r  a  n e w  f a m i l y - o w n e d  b u s in e s s  d c d u c d o n  o f  I n t e r n a l  R e v e n u e  C o d e  s e c d o n

2 0 5 7 .
•  C h a n g e s  t h e  a m o u n t  o f  in t e r e s t  p a i d  o n  a g i f t  o f  a m o n e t a r y  a m o u n t ,  a n d  t h e  l e n g t h  o f  d m e  a l l o w e d  f o r  

s e t t l in g  t h e  e s t a t e  b e f o r e  in t e r e s t  b e g i n s  t o  a c c r u e .
•  A d d s  a  n e w  s e c d o n  s t a d n g  t h a t  n o  in t e r e s t  m u s t  b e  p a i d  o n  a p e c u n ia r y  m a r it a l  b e q u e s t ,  b u t  t h a t  a  p r o ­

ra ta  p o r d o n  o f  t h e  i n c o m e  e a r n e d  b y  t h e  e s t a t e  m u s t  b e  c r e d it e d  t o  t h e  p e c u n ia r ) '  m a r it a l  b e q u e s t  f r o m  
t h e  d a t e  o f  d e a t h .  T h i s  p r o v i s i o n  a s s u r e s  A l a s k a n s  t h a t  a  tr u s t  e s t a b l is h e d  f o r  t h e  b e n e f i t  o f  a  s p o u s e  w i l l  
m e e t  t h e  “ a l l  t h e  i n c o m e ”  r e q u ir e m e n t  e s t a b l is h e d  b y  I n t e r n a l  R e v e n u e  C o d e  s e c d o n s  2 0 5 6 ( b )  a n d  
2 5 2 3 ( f ) ,  w h i c h  is  r e q u ir e d  o f  trus ts  q u a l i f y i n g  f o r  t h e  m a r it a l  d e d u c d o n .
G i v e s  t h e  p e r s o n a l  r c p r e s e n t a d v c  m o r e  d is c r e t io n  o v e r  h o w  t o  d is t r ib u t e  t h e  r e s id u a r y  e s t a t e  a s s e ts  t o  
h e ir s ,  a s  l o n g  a s  it  is  “ i n  t h e  b e s t  in t e r e s t s  o f  t h e  d is t r ib u t e e s .”
L i m i t s  d is t r i b u t i o n s  b y  a  p e r s o n  w h o  is  n o t  a n  i n d e p e n d e n t  t r u s t e e , ( f o r  e x a m p l e ,  a  p e r s o n  w h o  is  b o t h  a  
t r u s t e e  a n d  b e n e f ic ia r y ) ,  b y  r e q u i r i n g  a n  “ a s c e r t a in a b le  s t a n d a r d ”  r e la t in g  t o  m a i n t e n a n c e  a n d  s u p p o r t .  
P r o v  i d e s  t h a t , u n d e r  c e r t a in  c o n d i t i o n s ,  a  tr u s t e e  m a y  d i v i d e  a t r u s t  i n t o  t w o  o r  m o r e  s e p a r a t e  tr u s ts  as 
l o n g  a s  t h e  r e s u l t in g  tr u s ts  a r c  s u b s t a n t ia l ly  i d e n t ic a l  i n  t e r m s  t o  t h e  e x is t in g  tr u s t .
S t a t e s  t h a t  c e r t a in  a s s e t  d i s t r ib u t i o n  p r o v i s i o n s  a p p l i c a b l e  t o  t h e  a d m i n i s t r a t io n  o f  a  p r o b a t e d  e s t a t e  a ls o  
a p p l y  t o  t h e  a d m i n is t r a t io n  o f  a  r e v o c a b le  tr u s t  f o l l o w i n g  t h e  d e a t h  o f  t h e  s e t t lo r  o f  d i e  tr u s t .
P r o v id e s  t h a t  i n  t h o s e  tr u s ts  w h e r e  t h e  s p o u s e  is  e n t i t l e d  t o  a l l  t h e  i n c o m e  e a r n e d  b y  a  t r u s t  p a i d  n o  le s s  
f r e q u e n t ly  t h a n  a n n u a l l y ,  a n d  a  m a r it a l  d e d u c t i o n  is  c l a i m e d  f o r  t h e  t r u s t , t h e  s p o u s e  h a s  t h e  p o w e r  t o  
r e q u ir e  t h e  t r u s t e e  t o  m a k e  t h e  tr u s t  a s s e ts  p r o d u c e  i n c o m e .  T h i s  p r o v i s i o n  is  a  r e q u ir e d  s t a t e m e n t  i n  a l l  
tr u s ts  i n t e n d i n g  t o  q u a l i f y  f o r  t h e  m a r it a l  d e d u c t i o n .
C la r i f i e s  t h a t  a  p e r s o n ,  i n c l u d i n g  a  tr u s t e e , m a y  c o n v e y  p r o p e r t y  t o  a  t r u s t  a n d  t h a t  a  t r u s t e e  c a n  c o n v e y  
p r o p e r t y  f r o m  a  tr u s t  w h e t h e r  o r  n o t  t h e  tr u s t e e  is  a c t u a l ly  n a m e d  o n  t h e  d e e d .  T h i s  s e c t io n  a ls o  
p r o v id e s  p r o t e c t io n  f o r  g o o d  f a it h  p u r c h a s e r s  w h o  p u r c h a s e  p r o p e r t y  h e l d  i n  t h e  n a m e  o f  a  tr u s t .
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CSSS H o u s e  B ill 275 (JU D )

S p o n so r: R e p re se n ta tiv e  G ene T h e rr ia u lt  

S p o n so r S ta te m e n t

House Bill 275 further refines the Uniform Probate Code to continue enhancing the estate planning 
climate in the State of Alaska. By a nearly unanimous vote in both the House and Senate, in 1996 
the Twentieth State Legislature passed a major overhaul of the laws that had governed decedent’s 
estates, guardianships, transfers and trusts since 1972. The changes, based on the 1990 version of 
the nadonal Uniform Probate Code, as subsequendy amended in 1991 and 1993, were made to 
adapt our laws to the increasing complexity of family structure and investment alternatives that have 
developed in recent decades. House Bill 275 proposes further revisions to clarify ambiguidcs, 
simplify the probate procedure, and minimize tax consequences.

Much of the language is derived from statutes of other states and reflects a consensus of ideas 
agreed upon by Alaskan estate planning lawyers who have met informally over the last two years to 
discuss possible improvements.

Section 1

This section changes a very limited rule of construction contained in the 1993 Uniform Probate 
Code enacted by the Legislature in 1996.

“Nonadcmpdon of specific devises” pertains to the rules that apply when a person creating a trust 
or will (the decedent) designates that a specific person (specific devisee) is to receive a specific gift 
(specific devise), and the request is unable to be carried out, because, for example, the decedent lost 
or sold the gift. The question is whether, when a decedent designates a specific gift, the decedent 
means to give specifically that gift or whether the decedent would want the person to receive the value 
of the gift in the absence of the gift. Section 1 of HB 275 deals with the specific instance of 
nonadcmpdon when a decedent has sold the specific devise prior to the decedent’s death and is still 
owed money for the property. Under current law, if the property were sold and the decedent 
received full payment before death, the payment would be distributed equally between all parties 
because the identity of the property, and thus its designation as a specific devise, is presumed to 
have been lost. If, however, the property were sold and the decedent did not receive full payment 
before death, the payment received after death and any promissory note would go to the specific 
devisee. Under HB 275 the payment received after the decedent’s death and any promissory note

Sponsor
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would not go to the specific devisee. Instead, the payment and any promissory note would be 
treated in the same manner as all other property that the decedent owned, and would be distributed 
equally among the beneficiaries. The rationale for the change is that the question of who ultimately 
receives the proceeds should not depend on whether the decedent received full or partial payment 
before death.

For example, Susan Smith provides in her will that her son David Smith is to receive the family farm 
and the remaining property in her estate is to be divided equally between David and his brothers and 
sisters. In this case, the family farm is the specific devise. Under current law, if Mrs. Smith sold the 
farm prior to her death and received cash for the transaction, at her death the money would be 
included in the estate and shared equally between all the children, If, however, Mrs. Smith sold the 
farm and received a seller-financed note because the buyer was unable to obtain sufficient third- 
party financing, when Mrs. Smith dies, David would receive the balance of the promissory note 
owed to Mrs. Smith, to the exclusion of his brothers and sisters. These sections change that result 
and would treat the promissory note in the same manner as all other property Mrs. Smith might 
own. The promissory note would be shared equally by all the children. As this is only a rule of 
construction that controls in the absence of other language, if Mrs. Smith really wants the balance of 
the promissory note to go to David to the exclusion of the other children, she could state this in her 
will or trust.

Section 2,13.12.712 makes the rules of construction under 13.12.606 applicable to trusts.

Section 2 ,13.12.720

This section relates to the new family-owned business deduction of Internal Revenue Code section 
2057. Section 2057 provides an additional estate tax deduction for the owners of family businesses. 
This provision follows a similar statute found in Michigan law. It is meant to provide a correct tax 
result by having this deduction taken into account under a provision that defines the credit shelter 
trust so the deduction will not be wasted on a marital bequest. It is an important provision, 
especially in Alaska where so many businesses are family owned.

Section 3

This section would change the amount of interest thac is paid on a pecuniary devise, and would 
usually allow more time for the trust or will to be settled before interest begins accruing.

A pecuniary devise is a gift of a monetary amount, whether given outright or placed in trust for the 
beneficiary. Our present statute states interest must be paid on a pecuniary devise and begin one 
year after the appointment of a personal representative. Interest is set at the legal rate, which is 
presently 10.5%. This is unrealistically high and does not take into account that interest rates 
fluctuate. It can also shortchange other heirs. For instance, Mrs. Smith leaves $100,000 in trust for 
the benefit of her grandchild and leaves die rest of her estate in equal shares to her children. If a 
federal estate tax return is required, and taxes must be paid, the $100,000 cannot be distributed to 
the grandchild until the personal representative has received a closing letter from the IRS. Typically 
it might be 2-3 years after a decedent’s death before the closing letter is received. Under present law 
the interest payment made to the grandchild will come out of the children’s share of the estate, for 
no other reason than that federal bureaucracy makes it impossible for the estate to be distributed



within a year. This section changes the interest rate from 10.5 % to a variable rate taken verbatim 
from AS 45.45.010(b) and commonly referred to as the discount borrowing rate.

In addition, an adverse generation-skipping transfer tax can result if appropriate interest as defined 
by state law isn’t paid in a timely manner. The principle consequence is that a trust that might 
otherwise be shielded from generation-skipping transfer tax may now be subjected to it. HB 275 
changes the time at which interest begins to accrue from one year after a personal representative is 
appointed to two years after the decedent dies. This amendment allows the administrator more time 
to fund pecuniary bequests when the estate may still be in the process of being audited by federal tax 
authorities, which in turn gives the personal representative more time to settle the estate.

Our present statute comes from Uniform Probate Code Provision promulgated in 1963. Many 
states, such as Washington, do not require Lhc payment of interest on pecuniary devises.

Section 4

This section also pertains to interest on a pecuniary devise. It adds a new section stating that no 
interest must be paid on a pecuniary marital bequest, but that a pro-rata portion of the income 
earned by the estate must be credited to the pecuniary marital bequest from the date of death. The 
provision requiring the payment of income comes from a similar provision found in Virginia law. 
This provision assures Alaskans that a trust established for the benefit of a spouse will meet the “all 
the income” requirement established by Internal Revenue Code sections 2056(b) and 2523(f), which 
is required of trusts qualifying for the marital deduction.

Although this section eliminates the requirement that any interest be paid on a pecuniary marital 
bequest, this section nonetheless meets the appropriate interest requirement set forth in the 
generation-skipping transfer tax regulations. Lastly, it should be noted that, under recently 
promulgated federal regulations governing the allocation of estate and trust income to separate 
shares, the payment of interest would not only increase the amount that must be paid to a pecuniary 
marital bequest, (a result one generally wants to avoid because more property will ultimately be 
subjected to estate tax), but unnecessarily creates taxable income for the family with no 
corresponding deduction to the estate.

Section 5

This section gives the personal representative more discretion over how to distribute the residuary 
estate assets to heirs, as long as it is “in the best interests of the distributees.” For example, it would 
allow the personal representative to make non pro-rata distributions of assets. This means if an 
estate consists of two assets of equal value and there arc two heirs, the personal representative could 
distribute one asset entirely to one heir and the other asset entirely to the other heir instead of 
having to make a distribution of ‘h  of each asset to each heir. This section allows the personal 
representative to use this method of funding even though the authority for doing so might be absent 
in the will or trust. As a result better tax planning is possible. This section follows North Carolina 
legislation.



Section 6

This adds a new section to Chapter 36, Trust Administration. AS 13.36.153 is meant to provide a 
beneficial interpretation to a document that would otherwise produce a negative tax consequence in 
the limited circumstances addressed by this section. To achieve this, it limits distributions by a 
person who is not an independent trustee, (for example, a person who is both a trustee and 
beneficiary), by requiring an “ascertainable standard” relating to maintenance and support.

As an example, presume the settlor of a trust wants to benefit his spouse. He wants to name his 
spouse as trustee and also wants to give his spouse as many rights to the trust assets as possible 
without having the trust assets included in his spouse’s gross estate for federal estate purposes. 
Internal Revenue Service regulations state that, in her position as trustee, the spouse can possess the 
right to distribute principal, provided that right is “limited by an ascertainable standard.” "lire 
regulations state an ascertainable standard will be found if the spouse is given the power to use 
principal for her “support in reasonable comfort.” However, the regulations also provide that a 
right to use principal for “her comfort, welfare, or happiness” is not limited by the requisite 
standard. While most people would think there is no meaningful difference between “support in 
reasonable comfort” and “comfort, welfare, or happiness,” the use of the latter phrase would create 
the unwanted consequence of having the trust principal included in the spouse’s estate for federal 
estate tax purposes. Section 6 prevents inadvertently triggering this horrendous tax result by 
providing that, unless specifically stated in the trust document, the spouse would only have the right 
to distribute principal to herself in a manner limited to an ascertainable standard.

This section also provides that principal and income can not be used to discharge an individual legal 
obligation of certain trustees who are not independent trustees.

Furthermore, these provisions would apply to a trustee who is related or subordinate to the person 
who has the right to remove and replace a trustee. Were it not for these provisions an unintended 
and harmful tax result would occur. This section is taken principally from Colorado law.

Section 7

In order to make favorable marital deduction and generation-skipping tax elections, it is necessary to 
be able to split a single trust into two trusts. The beneficial interests in each trust remain the same, 
the only difference is that the two trusts will be administered separately. This section provides that, 
under certain conditions, a trustee may divide a trust into two or more separate trusts as long as the 
resulting trusts arc substantially identical in terms to the existing trust. This provision will allow a 
trustee to make favorable tax elections whether it relates to the marital deduction or to an allocation 
of generation-skipping transfer tax exemption. Trust instruments drafted subsequent to the changes 
in tax law that necessitate the ability of a trustee to divide trusts most likely include a provision 
stating the trustee can divide a trust. However, this provision might not exist in a trust created 
before or shordy after the change in the tax law. This section assists individuals affected by trusts 
lacking this provision. Typically the trustee making these elections will be the surviving spouse, who 
will also be named as the lifetime income beneficiary of the trust. Because the surviving spouse is 
also a beneficiary, she may benefit personally from the election. Subsection (a) states nonetheless a 
trustee can split the trust to make tax elections even though the trustee, in the trustee’s dual status of 
beneficiary, might personally benefit from the election.



Section 8

This section states that certain asset distribution provisions applicable to the administration of a 
probated estate also apply to the administration of a revocable trust following the death of the 
setdor of the trust. The provisions that apply are: AS 13.16.540, Distribution; order in which assets 
appropriated; abatement. AS 13.16.545, Right of retainer. AS 13.16.550, Interest on general 
pecuniary devise. AS 13.16.560, Distribution in kind; valuation; method; and AS 13.38.030(a), a 
provision pertaining to when an income beneficiary becomes cntided to the income from a trust.

Section 9

This secdon relates back to Sccdons 6 and 7. Section 9 describes those individuals who for some 
unforeseen reason might want to elect out of these sccdons. While it can be fairly stated no one 
aware of the tax implications of electing out would do so, this section nonetheless defines who the 
“parties in interest” would be if a decision to opt out is made.

Section 10

This section provides that in those trusts where the spouse is entitled to all the income earned by a 
trust paid no less frequendy than annually, and a marital deduction is claimed for the trust, the 
spouse has the power to require the trustee to make the trust assets produce income. This simple 
provision is a required statement in ail trusts intending to qualify for the marital deduction. This 
section provides the required language for those trusts lacking this provision.

Section 11

This section ends the confusion over the ability to transfer real property to or from a trust in the 
name of the trust, whether or not die trustee is actually named on the deed. In addition, this section 
provides protection for good faith purchasers who purchase property held in the name of a trust.

This section follows Washington legislation.
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Expenditures/Revenues

C o m p o n e n t  S e r ia l  N o .  

(Thousands of Dollars)

7 6 9

O P E R A T I N G  E X P E N D I T U R E S F Y 2 0 0 1 F Y 2 0 0 2 F Y 2 0 0 3 F Y 2 0 0 4 F Y 2 0 0 5 F Y 2 0 0 6
P e r s o n a l  S e r v ic e s
T r a v e l
C o n t r a c t u a l
S u p p l i e s
E q u i p m e n t
L a n d  &  S t r u c t u r e s
G r a n t s  &  C l a i m s
M is c e l l a n e o u s

.

T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 0.0 0.0
| C A P I T A L  E X P E N D I T U R E S '

j C H A N G E  I N  R E V E N U E S  (

F U N D  S O U R C E (Thousands of Dollars)
1 0 0 2  F e d e r a l  R e c e ip t s
1 0 0 3  G F  M a t c h
1 0 0 4  G F 0.0 0.0 0.0 0.0 0.0 0.0
1 0 0 5  G F / P r o g r a m  R e c e ip t s
1 0 3 7  G F / M e n t a l  H e a l t h
O t h e r  ( S p e c i f y  T y p e )

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 9 )  c o s t :  

P O S I T I O N S

None

F u l l - t i m e
P a r t - t im e
T e m p o r a r y

A N A L Y S I S :  (Attach a separata page if necessary)
H o u s e  B i l l  2 0 8  a d d s  a n  a g g r a v a t in g  fa c t o r  to  a  f e lo n y  d o m e s t ic  v io le n c e  c r im e  if  t h e  c r im e  w a s  c o m m it t e d  in  t h e  p h y s ic a l  
p r e s e n c e  o r  h e a r in g  o f  a  c h i l d .  A l t h o u g h  t h is  b i l l  m a y  r e s u lt  I n  m o r e  le n g t h y  s e n t e n c in g  h e a r in g s  in  s o m e  c a s e s ,  t h e  n u m b e r  o f  
c a s e s  is  t o o  s p e c u la t iv e  to  s u p p o r t  a  f is c a l  n o t e .

P r e p a r e d  b y : 
A g e n c y

A p p r o v e d  b y : 
A g e n c y

<R«v l/M)

D o u g  W o o l l v e r ,  A d m in i s t r a t i v e  A t t o r n e y  
A l a s k a  C o u r t  S y s t e m __________________

S t e p h a n i e  J .  C o l o ,  A d m i n i s t r a t i v e  D ir e c t o r  / .  
A l a s k a  C o u r t  S y s t e m ____________________________________/

P h o n e :
D a t e / T im e :

D a t e

264-0265
2 / 1 6 / 0 0  1 1 : 4 0  A M

2 / 1 6 / 0 0

Page 1 of 1
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FISCAL NOIL Bill Version:
No: 5 

CSHB 288(JUD)

STATE OF ALASKA
2000 LEGISLATIVE SESSION

(H) Publish Date: 2 /2 5 /0 0

R e v is i o n  D a t e / r i m e  ( N o t e  if  c o r r e c t io n )  F e b .  1 9 . 2 0 0 0  
T it le A n  a c t  r e la t in g  to  t h e  c r e a t io n  o f  a n  a g g r a v a t in g  

fa c t o r  fo r  t h e  c o m m is s io n  o f  d o m e s t ic  v io l e n c e

D e p t .  A f f e c t e d  D e p a r t m e n t  o f  C o r r e c t io n s  
B R U  A d m in i s t r a t i o n  a n d  O p e r a t i o n s
C o m p o n e n t ________________ A l l__________________________

S p o n s o r
R e q u e s t e r

R e p r e s e n t a t iv e  K o tt
H o u s e  F i n a n c e  C o m m it t e e

Expenditures/Revenues

C o m p o n e n t  N o .  

(Thousands of Dollars)

# 0694

N o t e :  A m o u n t s  d o  n o t  I n d u d e  In f la t io n  u n le s s  o t h e r w is e  n o t e d  b e lo w .
O P E R A T I N G  E X P E N D I T U R E S F Y  2 0 0 1 F Y  2 0 0 2 F Y  2 0 0 3 F Y  2 0 0 4 F Y  2 0 0 5 F Y  2 0 0 6
P e r s o n a l  S e r v ic e s  
T r a v e l  
C o n t r a c t u a l  
S u p p l i e s  
E q u i p m e n t  
L a n d  &  S t r u c t u r e s  
G r a n t s  &  C l a i m s  
M is c e l l a n e o u s 2 4 .0 2 4 .0 2 4 .0 2 4 .0 2 4 .0

T O T A L  O P E R A T I N G 0.0 2 4 .0 2 4 .0 2 4 .0 2 4 .0 2 4 .0

C A P I T A L  E X P E N D I T U R E S

C H A N G E  I N  R E V E N U E S  (

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l la r s )
1 0 0 2  F e d e r a l  R e c e ip t s
1 0 0 3  G F  M a t c h
1 0 0 4  G F 2 4 .0 2 4 .0 2 4 .0 2 4 .0 2 4 .0
1 0 0 5  G F / P r o g r a m  R e c e ip t s
1 0 3 7  G F / M e n t a l  H e a l t h
O t h e r  ( S p e c i f y  T y p e )

T O T A L 0.0 2 4 .0 2 4 .0 2 4 .0 2 4 .0 2 4 .0

E s t i m a t e  o f  a n y  c u r r e n t  y o a r  ( F Y 2 0 0 0 )  c o s t :  

P O S I T I O N S

0.0

F u l l - t im e
P a r t -t im e
T e m p o r a r y

A N A L Y S I S :  (A t t a c h a s s p c m t e p a g o i fn e c o s s a r y )

See attached analysis.

P r e p a r e d  b y :  
D i v is io n

C a n d a c e  B r n w e r P h o n e  4 6 5 - 3 3 0 7
C o m m is s io n e r ' s  O f f ic e D a t e / T im e  2 / 2 1 / 0 0  1 1 : 0 1  A M

A p p r o v e d  b y  C o m m is s io n e r  M a r g a r e t  M .  P u g h  - 2 a  D a t e
A g e n c y  D e p L  o f  C o r r e c t io n s  Q  I

C O M M I T T O P ’O T P T 0"11

P R E P A R E R  T O  P R O V I D E  A L L  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R ' S  L E G I S L A T I V E  O F F I C E
For further distribution information, call the Governor's Legislative Office

P a g e  1 o f  2_



F I S C A L  N O T E

STATE OF ALASKA
2000 LEGISLATIVE SESSION
DEPARTMENT OF CORRECTIONS

BILL NO. CS HB 288 (HFIN) 
PAGE 2 of 2 
DATE 2/21/00

Assumptions:

1. The Department of Corrections' data show that in 1999 approximately 2365 prisoners were admitted to 
correctional facilities on domestic violence charges. Of those admissions, 268 were charged with felony 
assault and 2097 with misdemeanor assault The Department of Law reports that they anticipate 75 
convictions for felony domestic violence assault in calendar year 1999. This number is based on 
convictions over the past 3 years.

2. Assuming 65% of those incidents occured in the physical presence of children, this bill would affect 49 
cases.

3. Assuming that perhaps one-half of those 49 would be presumptive cases affected by aggravating 
factors, that impacts 25 defendents.

4. Assuming 20% of those would result in increased sentences of approximately three months, (60 days 
to serve) the final number actually being impacted would be approximately 5. Since these cases are 
felony domestic violence, some may be ineligible to furlough into the community because of their risk 
factor, so the cost of incarceration for those inmates would be at the institutional rate which is currently 
5110.73 per day. Three out of the five will possible be furloughed to a CRC at a cost of $59.61 per day. 
The cost of care for the two inmates, serving 60 days each at a cost of $110.73/day is $13,288. The cost 
of care for the three inmates serving 60 days each at a cost of 59.61/day is $10,730. The total fiscal 
impact to the Department of Corrections will be approximately $24,000 per year beginning in FY 02, since 
the aggravator would not be served until after FY01.

Page 2 of 2



No:

FISCAL NOTE
STATE OF ALASKA
2000 LEGISLATIVE SESSION

Bill Version: hb 288
(H) Publish Date 2 /4 /0 0

R e v is i o n  D a t e / T im e  ( N o t e  if c o r r e c t io n ) ____________________________
T it le  t o  t h e  c r e a t io n  o f  a n  a g g r a v a t in g  f a c t o r  f o r ,
. . .  d o m e s t ic  v i o l e n c e  In  t h e  p h y s ic a l  p r e s e n c e  of a  c h i l d . '
S p o n s o r  R e p r e s e n t a t iv e  K o tt_________________________________
R e q u e s t e r  H o u s e  H E S S  C o m m it t e e __________________________

Expenditures/Revenues_______________________

D e p t .  A f f e c t e d
' b r u

L a w
C r im i n a l  D i v is io n

_ C o m p o n e n t  1s t -4 t h  J u d i c ia l  D is t r ic t s : C r i m i n a l  
A p p e a ls / S p e c ia l  L it ig a t io n ___________

_  C o m p o n e n t  N o .  2 1 9 8 - 9 9 ; 2 2 0 1 ; 0 3 ; 6 1 ; 7 9

(Thousands of Dollars) _____________
N o t e :  A m o u n t s  d o  n o t  i n c l u d e  in f la t io n  u n le s s  o t h e r w is e  n o t e d  b e lo w .
O P E R A T I N G  E X P E N D I T U R E S F Y  2 0 0 1 F Y  2 0 0 2 F Y  2 0 0 3 F Y  2 0 0 4 F Y  2 0 0 5 F Y  2 0 0 6
P e r s o n a l  S e r v ic e s
T r a v e l
C o n t r a c t u a l
S u p p l i e s
E q u i p m e n t
L a n d  &  S t r u c t u r e s
G r a n t s  &  C l a i m s
M is c e l l a n e o u s

T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 0.0 0.0
C A P I T A L  E X P E N D I T U R E S  |

C H A N G E  I N  R E V E N U E S  ( ) |

F U N O  S O U R C E ( T h o u s a n d s  o l  D o l la r s )
1 0 0 2  F e d e r a l  R e c e ip t s
1 0 0 3  G F  M a t c h
1 0 0 4  G F
1 0 0 5  G F / P r o g r a m  R e c e ip t s
1 0 3 7  G F / M e n t a l  H e a lt h
O t h e r  ( S p e c i f y  T y p e )

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 2 0 O O )  c o s t :  

P O S I T I O N S
F u l l - t im e
P a r t -t im e
T e m p o r a r y

A N A L Y S I S :  (A ttach  a  s ep a ra ta  p a g e  it n e c e s s a ry )
HB 288 creates an aggravating factor for the commission of domestic violence in the physical presence 
of a child.

This new aggravator would apply to felony domestic violence cases. Felony domestic violence cases 
are already taken very seriously by the Department of Law's prosecutors, and many have other 
aggravating factors. While a new aggravating factor will require putting forward additional evidence to 
prove it. the department anticipates any fiscal impact from passage of this bill to be minimal.

P r e p a r e d  b y :  
D iv i s i o n Attorney General's Qffice
A p p r o v e d  b y  C o m m is s io n e r  
A g e n c y  ________________

e r a l's  Qffit

F m f f*

Joan M. Kasson . T )
j L J

Phone 465-5370

I Dale/Time 1/31/00. 10:32 AM
ruce M. Botelho, Attorney General Date 1/31/00
Department of Law

o o M u m e i ’W d ffi
(FWv lOTW) 2000f n to/m. > WOMB

tfy tA /

R TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For lurthor distribution information, call tho Governor's legislative Office
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No: 3

FISCAL NOTE Bill . crsion: hb 288

STATE OF ALASKA
2000 LEGISLATIVE SESSION
R e v is i o n  D a t e  1 / 2 7 / 0 0
T it le  C h i l d r e n  W it n e s s in g  D o m e s t ic  V io l e n c e

S p o n s o r
R e q u e s t e r

R e p r e s e n t a t iv e  K o tt
H .  H E S

Expenditures/Revenues

(H) Publish Date: 2 /4 /0 0

D e p t .  A f f e c t e d  
‘ B R U

P u b l i c  S a f e t y
C D V S A

C o m p o n e n t :  C D V S A

C o m p o n e n t  N o . 521

(Thousands of Dollars)
N o t e :  A m o u n t s  d o  n o t  in c lu d e  in f la t io n  u n le s s  o t h e r w is e  n o t e d  b e lo w .
O P E R A T I N G  E X P E N D I T U R E S F Y  2001 F Y  2 0 0 2 F Y  2 0 0 3 F Y  2 0 0 4 F Y  2 0 0 5 F Y  2 0 0 6
P e r s o n a l  S e r v ic e s  
T r a v e l  
C o n t r a c t u a l  
S u p p l i e s  
E q u i p m e n t  
L a n d  &  S t r u c t u r e s  
G r a n t s  &  C l a im s  
M is c e l l a n e o u s

T O T A L  O P E R A T I N G

C A P I T A L  E X P E N D I T U R E S 0.0 0.0 0.0 0.0 0.0 0.0
C H A N G E  I N  R E V E N U E S  ( ) 0.0 0.0 0.0 0.0 0.0 0.0
F U N D  S O U R C E ( T h o u s a n d s  o f  D o l la r s )
1 0 0 2  F e d e r a l  R e c e ip t s
1 0 0 3  G F  M a t c h
1 0 0 4  G F
1 0 0 5  G F / P r o g r a m  R e c e ip t s
1 0 3 7  G F / M e n t a l  H e a l t h
O t h e r  ( S p e c if y  T y p e )

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 2 0 0 0 )  c o s t : 0.0
P O S I T I O N S
F u l l - t im e 0 0 0 0 0 0
P a r t -t im e 0 0 0 0 0 0
T e m p o r a r y 0 0 0 0 0 0
A N A L Y S I S :  (Attach a  s e p a ra te  p a g e  if necessary)

This bill would not impact our budget.

P r e p a r e d  b y :  
D i v i s i o n

R o y c e  W e l le r ,  S p e c ia l  A s s is t a n t P h o n e  4 6 5 - 4 3 2 2
O f f ic e  o f  t h e  C o m m i s s io n e r __________

A p p r o v e d  b y :
A g e n c y  C o m m is s i o n e r  R o n a l d  L .  O t t e ,  D e p t ,  o f  P u b l i c  S a f e t y

D a t e / T im e  1/ 2 8 / 0 0  1 2 : 0 0  P M  

D a t e  /  -P C ?

o O M M O M IL S S fy

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office



STATE OF ALASKA
2000 LEGISLATIVE SESSION

'FISC A L N OTE
No. 2

Bill Version: hb 288
(H) Publish Date: 2 / 4 / 0 0

R e v i s i o n  D a t e :  _____________________________________________________________
T i t l e :  ‘ A n  A c t  r e la t in g  t o  t h e  c r e a t io n  o f  a n  a g g r a v a t in g  f a c t o r  
fo r  t h e  c o m m i s s i o n  o f  d o m e s t i c  v i o l e n c e  in  p r e s e n c e  o f  c h i ld *
S p o n s o r .  R e o r e s e n t a i v e  K o t t __________________________________________
R e q u e s t o r :  ( H )  H E S S  _________________________________________________

D e p a r t m e n t  A f f e c t e d :  A d m in is t r a t io n  
B R U :  L e g a l  a n d  A d v o c a c y  S e r v ic e s
C o m p o n e n t :  P u b l i c  D e f e n d e r  A g e n c y

C O M P O N E N T  S E R I A L  N O .  1 6 3 1

E X P E N D I T U R E S / R E V E N U E S : ( T h o u s a n d s  o f  D o l l a r s )
O P E R A T I N G  E X P E N D I T U R E S F Y  2 0 0 1 F Y  2 0 0 2 F Y  2  0 0 3 F Y  2 0 0 4 F Y  2 0 0 5 F Y  2 0 0 6

P E R S O N A L  S E R V I C E S
T R A V E L
C O N T R A C T U A L
S U P P L I E S
E Q U I P M E N T
L A N D  &  S T R U C T U R E S
G R A N T S .  C L A I M S
M I S C E L L A N E O U S

• • • • #• • • • • • •

.

T O T A L  O P E R A T I N G • • • • 00 •• • • • •

C A P I T A L  E X P E N D I T U R E S

C H A N G E  I N  R E V E N U E S  t )

F U N D  S O U R C E : ( T h o u s a n d s  o f  D o l l a r s )
1 0 0 2  F e d e r a l  R e c e i p t s
1 0 0 3  G F  M a t c h
1 0 0 4  G F
1 0 0 5  G F / P r o g r a m  R e c e i p t s  
1 0 3 7  G F / M e n t a l  H e a l t h  
O T H E R

• • • • 00 00 • • • •

T O T A L • • 00 00 00 • • • t

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y  0 0 )  c o s t :  $  - 0 -  
P O S I T I O N S :
F U L L - T I M E
P A R T - T I M E
T E M P O R A R Y

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  if  n e c e s s a r y .)  
S e e  a t t a c h e d .

P r e p a r e d  b y :  B a r b a r a  B r in k . D ir e c t o r P h o n e :  1 9 0 7 1 2 6 4 - 4 4 1 4
D i v is i o n :  P u b l i c  D e f e n d e r  A q e n c v D a t e :

A p p r o v e d  b y  C o m m is s i o n e r :  R o b e r t  P o e ,  jc b
A q e n c v :  D e p a r t m e n t  o f  A d m in is t r a t io n / \ D a t e :  l / 3 l / r t V 3

< * M m j T e E

DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
C O P Y  For further distribution information, call the Governor's Legislative Office

Page 1 of 2_
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* FISCAL NOTE

2 0 0 0  L E G I S L A T I V E  S E S S I O N  

A N A L Y S I S :  ( c o n t in u e d )

This bill would add another aggravating factor to the list of aggravating factors used in sentencing in felony 
cases. The aggravating factor would provide for increased sentences if  the crime involved domestic violence 
and was committed in the presence o f a child under 16. The child would have to be a member o f the household 
at the time of the offense.

The Public Defender Agency will need to do more work in many of its felony sentencing cases if  this 
aggravating factor is established. The prosecution will have to prove the aggravating factor by clear and 
convincing evidence. Where the facts are at issue, Public Defender attorneys will have to prepare for and 
conduct evidentiary hearings. If the aggravating factor is established, the court will need to hear argument 
concerning the weight to be given to the factor in the case before the court.

However, the amount of additional work is difficult to quantify. Although more work will need to be done, we 
do not anticipate more criminal cases being brought or sentencings conducted as a result o f this bill. In 
addition, it is not possible to say how many felony sentencings this aggravating factor would affect. Because of 
these uncertainties, we are submitting an indeterminate fiscal note.

STATE OF ALASKA BILL NO. HB288

Page 2 of 2
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

B Y  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E

O f f e r e d :  2 / 1 1 / 0 0  
R e f e r r e d :  F i n a n c e

S p o n s o r ( s ) :  R E P R E S E N T A T I V E S  K O T T ,  D y s o n ,  G r e e n ,  C o g h i l l ,  M u r k o w s k i ,  C r o f t

A B ILL  

FOR AN ACT EN TITLED

1 "An Act relating to the creation of an aggravating factor for the commission of

2 domestic violence in the physical presence or hearing of a child."

3 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

CS FOR HOUSE BILL NO. 203(JUD)

4 *  Section 1. AS 12.55.155(c)(18) is amended to read:

5 (18) the offense was a felony

6 (A) specified in AS 11.41 and was committed against a spouse,

7 a former spouse, or a member of the social unit comprised of those living

8 together in the same dwelling as the defendant; [OR]

9 (B) specified in AS 11.41.410 - 11.41.458 and the defendant has

10 engaged in the same or other conduct prohibited by a provision of

11 AS 11.41.410 - 11.41.460 involving the same or another victim; or
12 (C) specified in AS 11.41 that is a crime involving domestic
13 violence and was committed in the physical presence or hearing of a child
14 under 16 years of age who was, at the time of the offense, (ft household

11002881) -1- CSIIB 288(JUD)
N e w  T e x t  U n d e r l i n e d  (D E L E T E D  T E X T  B R A C K E T E D ]



1-LS1276\D

1 member of the victim: in this paragraph, "household member" has the
2 meaning given in AS 18.66.990:)

CSIIB 288(JUD) -2- IIB0288b



STlasfca 3 t a t c  l e g i s l a t u r e

C O M M I T T E E S  
J U D IC IA R Y  C O M M IT T E E . C H A IR  

R U L E S

M IL IT A R Y  & V E T E R A N S  A F F A IR S  

U T IL IT Y  R E S T R U C T U R IN G  

E T H IC S

ôusc of Hcprcscntatiocs
INTERIM:

10928 E A G L E  RIVER R D „  SUITE 141
E A G L E  RIVER. A K  99577

SESSION 
A L A SK A  S T A T E  C A P IT O L  

JU N E A U , AK 9 9 8 0 1

Sponsor Statement 
HB 288

"An Act relating to the creation of an aggravating factor for the commission of 
domestic violence in the physical presence or hearing of a child"

This bill lets the courts be tougher on those having been convicted of domestic 
violence if they committed that crime with their children present. If passed, the 
criminal justice system would have a new tool to further Alaska's fight against 
domestic violence and child abuse.
HB 288 creates an aggravated factor when domestic violence is committed in the 
presence of children who are also household members of the perpetrator. Under 
current law, a person convicted on domestic violence charges is subject to 
Alaska's presumptive sentencing rules found in AS 12.55.125. Although the 
count is given guidelines, under AS12.55.155, it may also consider factors that 
can mitigate or aggravate the severity of the crime and resulting sentence. 
Considering the totality of the factors, the court may adjust the sentence up to the 
maximum or down to the minimum term of imprisonment prescribed by 
presumptive sentencing laws.
What is an aggravating factor? It is an act or circumstances characterized by 
some unique feature that enhance the severity of crime. For example that may 
be what the intentions of the criminal were or it may be the special vulnerability of 
the victim. This bill would expand the list of aggravating circumstances to include 
the special vulnerability of children.
Domestic violence is a scourge all over our state and Alaskans are fighting back 
to protect the lives of the victims and the children involved. HB 288 takes us a 
step further by recognizing that even if a child is not on the receiving end of the 
violence, they are profoundly damaged when they become witnesses to parents 
and caregivers engaging in this abhorrent behavior.

Representative Pete Kott
J U N E A U  O F F IC E  ( 9 0 7 )  4 6 5 - 3 7 7 7  T O L L  F R E E  1 - 8 0 0 - 8 6 1  - K O T T (5 6 8 8 )  F A X  ( 9 0 7 )  4 6 5 - 2 8 1 9  

E A G L E  R IV E R  O F F IC E  ( 9 0 7 )  6 9 4 - 8 9 4 4  F A X  ( 9 0 7 )  6 9 4 - 8 9 4 5  E -M A IL : r e p r e s e n t a t iv o _ p e t e _ k o l t @ le g i s . s t a l e . a k .u s

mailto:representativo_pete_kolt@legis.stale.ak.us


( a )  I f  a  d e f e n d a n t  is  c o n v ic t e d  o f  a n  o f f e n s e  a n d  is  s u b je c t  to  s e n t e n c in g  u n d e r  
A S  1 2 . 5 5 . 1 2 5  ( c ) ,  ( d ) ( 1 ) ,  ( d ) ( 2 ) ,  ( c ) ( 1 ) ,  ( e ) ( 2 ) ,  ( c ) ( 4 ) ,  o r  ( i )  a n d

( 1) th e  p r e s u m p t iv e  t e r m  is  f o u r  y e a r s  o r  le s s , th e  c o u r t  m a y  d e c r e a s e  t h e  
p r e s u m p t iv e  t e r m  b y  a n  a m o u n t  a s  g r e a t  as  t h e  p r e s u m p t iv e  te r m  fo r  fa c to r s  in  
m it ig a t io n  o r  m a y  in c r e a s e  th e  p r e s u m p t iv e  te r m  u p  to  th e  m a x im u m  t e r m  o f  
im p r is o n m e n t  fo r  fa c to r s  i n  a g g r a v a t io n ;

( 2)  th e  p r e s u m p t iv e  t e r m  o f  im p r is o n m e n t  is  m o r e  t h a n  f o u r  y e a r s , th e  c o u r t  
m a y  d e c r e a s e  th e  p r e s u m p t iv e  t e r m  b y  a n  a m o u n t  as  g r e a t  a s  5 0  p e r c e n t  o f  th e  
p r e s u m p t iv e  t e r m  for  fa c to r s  in  m it ig a t io n  o r  m a y  in c r e a s e  th e  p r e s u m p t iv e  te r m  u p  
to  th e  m a x im u m  te r m  o f  im p r is o n m e n t  fo r  fa c to r s  in  a g g r a v a t io n .

( b )  S e n t e n c e  in c r e m e n t s  a n d  d e c r e m e n t s  u n d e r  t h is  s e c t io n  s h a l l  b e  b a s e d  o n  
the  t o t a lit y  o f  th e  a g g r a v a t in g  a n d  m it ig a t in g  fa c to r s  set o u t  in  ( c )  a n d  ( d )  o f  (h is  
s e c t io n .

( c )  T h e  f o l l o w i n g  fa c to r s  s h a l l  b e  c o n s id e r e d  b y  t h e  s e n t e n c in g  c o u r t  a n d  m a y  
a g g r a v a t e  t h e  p r e s u m p t iv e  te rm s  set o u t  i n  A S  1 2 . 5 5 . 1 2 5  :

( 1) a p e r s o n ,  o t h e r  t h a n  a n  a c c o m p l i c e ,  s u s t a in e d  p h y s ic a l  in ju r y  a s  a d ir e c t  
r e s u lt  o f  th e  d e f e n d a n t 's  c o n d u c t ;

( 2) th e  d e f e n d a n t 's  c o n d u c t  d u r in g  th e  c o m m i s s io n  o f  t h e  o f f e n s e  m a n if e s t e d  
d e l ib e r a t e  c r u e lt y  to  a n o t h e r  p e r s o n ;

( 3 )  th e  d e f e n d a n t  w a s  th e  le a d e r  o f  a  g r o u p  o f  th r e e  o r  m o r e  p e r s o n s  w h o  
p a r t ic ip a t e d  i n  th e  o f f e n s e ;

(4 )  th e  d e f e n d a n t  e m p l o y e d  a  d a n g e r o u s  in s t r u m e n t  i n  f u r t h e r a n c e  o f  th e  
o f f e n s e ;

( 5 )  th e  d e f e n d a n t  k n e w  o r  r e a s o n a b ly  s h o u l d  h a v e  k n o w n  that th e  v ic t im  o f  
th e  o f f e n s e  w a s  p a r t ic u la r ly  v u ln e r a b le  o r  in c a p a b le  o f  r e s is t a n c e  d u e  to  a d v a n c e d  
a g e ,  d i s a b i l i t y ,  i l l  h e a lt h ,  or  e x t r e m e  y o u t h  o r  w a s  for  a n y  o t h e r  r e a s o n  s u b s t a n t ia l ly  
i n c a p a b le  o f  e x e r c is in g  n o r m a l  p h y s ic a l  o r  m e n t a l  p o w e r s  o f  r e s is t a n c e ;

( 6) t h e  d e f e n d a n t 's  c o n d u c t  c r e a t e d  a  r is k  o f  i m m in e n t  p h y s ic a l  in ju r y  t o  three  
o r  m o r e  p e r s o n s ,  o t h e r  t h a n  a c c o m p l ic e s ;

( 7 )  a  p r io r  f e lo n y  c o n v i c t i o n  c o n s id e r e d  fo r  th e  p u r p o s e  o f  i n v o k i n g  th e  
p r e s u m p t iv e  te r m s  o f  t h is  c h a p t e r  w a s  o f  a m o r e  s e r io u s  c la s s  o f  o f f e n s e  t h a n  th e  
p r e s e n t  o f f e n s e ;

( 8) t h e  d e f e n d a n t 's  p r io r  c r im in a l  h is t o r y  i n c lu d e s  c o n d u c t  i n v o l v i n g  a g g r a v a t e d  
o r  r e p e a t e d  in s t a n c e s  o f  a s s a u lt iv e  b e h a v io r ;

( 9 )  th e  d e f e n d a n t  k n e w  that t h e  o f f e n s e  i n v o lv e d  m o r e  t h a n  o n e  v ic t im ;

( 10)  t h e  c o n d u c t  c o n s t it u t in g  th e  o f f e n s e  w a s  a m o n g  t h e  m o s t  s e r io u s  c o n d u c t  
i n c l u d e d  in  th e  d e f i n i t i o n  o f  th e  o f f e n s e ;

( 1 1 )  th e  d e f e n d a n t  c o m m it t e d  th e  o f f e n s e  p u r s u a n t  to  a n  a g r e e m e n t  th a t  the  
d e f e n d a n t  c it h e r  p a y  o r  b e  p a id  fo r  t h e  c o m m is s io n  o f  t h e  o f f e n s e ,  a n d  th e

See. 12.55.155. Factors in aggravation and mitigation.
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p e c u n ia r y  i n c e n t iv e  w a s  b e y o n d  that in h e r e n t  i n  th e  o f f e n s e  it s e lf ;

( 1 2 )  t h e  d e f e n d a n t  w a s  o n  r e le a s e  u n d e r  A S  1 2 .3 0 .0 2 0  o r  1 2 .3 0 .0 4 0  fo r  
a n o t h e r  f e lo n y  c h a r g e  o r  c o n v i c t i o n  or  fo r  a  m is d e m e a n o r  c h a r g e  o r  c o n v ic t io n  
h a v in g  a s s a u lt  a s  a  n e c e s s a r y  e le m e n t ;

( 1 3 )  t h e  d e f e n d a n t  k n o w in g ly  d ir e c t e d  th e  c o n d u c t  c o n s t it u t in g  t h e  o f f e n s e  at 
a n  a c t iv e  o f f ic e r  o f  th e  c o u r t  o r  at a n  a c t iv e  o r  f o r m e r  j u d i c i a l  o f f ic e r ,  p r o s e c u t in g  
a t t o r n e y , la w  e n f o r c e m e n t  o f f ic e r ,  c o r r e c t io n a l  e m p l o y e e ,  f ir e  f ig h t e r , e m e r g e n c y  
m e d ic a l  t e c h n ic ia n ,  p a r a m e d ic ,  a m b u la n c e  a t t e n d a n t , o r  o t h e r  e m e r g e n c y  
r e s p o n d e r  d u r i n g  o r  b e c a u s e  o f  t h e  e x e r c is e  o f  o f f i c i a l  d u t ie s ;

( 1 4 )  t h e  d e f e n d a n t  w a s  a m e m b e r  o f  : ;n  o r g a n iz e d  g r o u p  o f  f iv e  o r  m o r e  
p e r s o n s , a n d  t h e  o f f e n s e  w a s  c o m m it t e d  to  fu r th e r  t h e  c r im i n a l  o b je c t iv e s  o f  th e  
g r o u p ;

( 1 5 )  th e  d e f e n d a n t  h a s  th r e e  o r  m o r e  p r io r  f e lo n y  c o n v ic t i o n s ;

( 1 6 )  th e  d e f e n d a n t 's  c r im in a l  c o n d u c t  w a s  d e s ig n e d  to  o b t a in  s u b s t a n t ia l  
p e c u n ia r y  g a in  a n d  the  r is k  o f  p r o s e c u t io n  a n d  p u n is h m e n t  fo r  t h e  c o n d u c t  is  s l i g h t ;

( 1 7 )  th e  o f f e n s e  w a s  o n e  o f  a c o n t i n u in g  s e r ie s  o f  c r im in a l  o f f e n s e s  c o m m it t e d
in  f u r t h e r a n c e  o f  i l l e g a l  b u s in e s s  a c t iv it ie s  f r o m  w h ic h  th e  d e f e n d a n t  d e r iv e s  a  m a jo r  
p o r t io n  o f  th e  d e f e n d a n t ’s i n c o m e ;

( 1 8 )  t h e  o f f e n s e  w a s  a  f e lo n y

( A )  s p e c i f ie d  i n  A S  1 1 . 4 1 a n d  w a s  c o m m it t e d  a g a in s t  a  s p o u s e ,  a  fo r m e r  
s p o u s e ,  o r  a  m e m b e r  o f  th e  s o c ia l  u n it  c o m p r is e d  o f  t h o s e  l i v i n g  t o g c ih c r  i n  th e  
s a m e  d w e l l i n g  a s  th e  d e f e n d a n t ;  or

( B )  s p e c i f ie d  i n  A S  1 1 . 4 1 . 4 1 0  -  1 1 . 4 1 . 4 5 5  a n d  t h e  d e f e n d a n t  h a s  e n g a g e d  in  
th e  s a m e  o r  o t h e r  c o n d u c t  p r o h ib i t e d  b y  a p r o v is io n  o f  A S  1 1 . 4 1 . 4 1 0  -  1 1 . 4 1 . 4 6 0  
i n v o l v i n g  t h e  s a m e  o r  a n o t h e r  v ic t im ;

( 1 9 )  t h e  d e f e n d a n t ’s p r io r  c r im in a l  h is t o r y  i n c l u d e s  a n  a d j u d i c a t io n  a s  a 
d e l i n q u e n t  fo r  c o n d u c t  th at  w o u ld  h a v e  b e e n  a f e lo n y  i f  c o m m it t e d  b y  a n  a d u lt ;

( 2 0 )  th e  d e f e n d a n t  w a s  o n  f u r lo u g h  u n d e r  A S  3 3 .3 0  o r  o n  p a r o le  o r  p r o b a t io n  
fo r  a n o t h e r  f e lo n y  c h a r g e  o r  c o n v ic t io n  th at  w o u ld  h e  c o n s id e r e d  a  p r io r  f e lo n y  
c o n v ic t i o n  u n d e r  A S  1 2 . 5 5 . 1 4 5  ( a ) ( 1 ) ( B ) ;

( 21)  t h e  d e f e n d a n t  h a s  a  c r i m i n a l  h is t o r y  o f  r e p e a t e d  in s t a n c e s  o f  c o n d u c t  
v io la t iv e  o f  c r im i n a l  la w s , w h e t h e r  p u n is h a b le  as  f e lo n ie s  o r  m is d e m e a n o r s ,  s im i l a r  
in  n a t u r e  t o  th e  o f f e n s e  fo r  w h ic h  th e  d e f e n d a n t  is  b e i n g  s e n t e n c e d  u n d e r  t h is  
s e c t io n ;

( 22) t h e  d e f e n d a n t  k n o w in g ly  d ir e c t e d  th e  c o n d u c t  c o n s t it u t in g  t h e  o f f e n s e  at a 
v ic t im  b e c a u s e  o f  that p e r s o n 's  r a c e , s e x , c o lo r ,  c r e e d ,  p h y s ic a l  o r  m e n t a l  d i s a b i l i t y ,  
a n c e s t r y , o r  n a t io n a l  o r i g i n ;

( 2 3 )  t h e  d e f e n d a n t  is  c o n v ic t e d  o f  a n  o f f e n s e  s p e c i f ie d  i n  A S  1 1 . 7 1  a n d  th e  
o f f e n s e  i n v o l v e d  th e  d e l iv e r y  o f  a c o n t r o l le d  s u b s t a n c e  u n d e r  c ir c u m s t a n c e s  
m a n i f e s t in g  a n  in t e n t  to  d is t r ib u t e  t h e  s u b s t a n c e  a s  p a r t  o f  a  c o m m e r c ia l  e n t e r p r is e ;

( 2 4 )  t h e  d e f e n d a n t  is  c o n v ic t e d  o f  a n  o f f e n s e  s p e c i f ie d  i n  A S  1 1 . 7 1  a n d  t h e



( 2 5 )  the  d e f e n d a n t  is  c o n v ic t e d  o f  a n  o f f e n s e  s p e c if ie d  in  A S  1 1 . 7 1  a n d  the  
o f f e n s e  i n v o lv e d  la r g e  q u a n t it ie s  o f  a  c o n t r o l le d  s u b s t a n c e ;

( 2 6 )  th e  d e f e n d a n t  is  c o n v ic t e d  o f  a n  o f f e n s e  s p e c if ie d  in  A S  1 1 . 7 1  a n d  th e  
o f f e n s e  i n v o lv e d  th e  d is t r ib u t io n  o f  a  c o n t r o l le d  s u b s t a n c e  that h a d  b e e n  a d u lt e r a t e d  
w i ;h  a  t o x ic  s u b s t a n c e ;

( 2 7 )  the  d e f e n d a n t ,  b e i n g  1 8  y e a r s  o f  a g e  o r  o ld e r .

( A )  is  l e g a l l y  a c c o u n t a b le  u n d e r  A S  1 1 . 1 6 . 1 1 0  ( 2 )  f o r  th e  c o n d u c t  o f  a 
p e r s o n  w h o , at the  t im e  th e  o f f e n s e  w a s  c o m m it t e d ,  w a s  u n d e r  1 8  y e a r s  o f  a g e  a n d  
at le a s t  th ree  y e a r s  y o u n g e r  t h a n  th e  d e f e n d a n t ;  o r

( B )  is  a i d e d  or  a b e t t e d  in  p l a n n i n g  o r  c o m m it t in g  t h e  o f f e n s e  b y  a  p e r s o n  w h o ,  
at t h e  t im e  t h e  o f f e n s e  w a s  c o m m it t e d ,  w a s  u n d e r  1 8  y e a r s  o f  a g e  a n d  at le a s t  three  
y e a r s  y o u n g e r  t h a n  th e  d e f e n d a n t ;

( 2 8 )  the  v ic t im  o f  th e  o f f e n s e  is  a  p e r s o n  w h o  p r o v id e d  t e s t im o n y  o r  e v id e n c e  
r e la t e d  to  a  p r io r  o f f e n s e  c o m m it t e d  b y  th e  d e f e n d a n t ;

( 2 9 )  the  d e f e n d a n t  c o m m it t e d  th e  o f f e n s e  fo r  the  b e n e f it  o f ,  at (h e  d ir e c t io n  o f ,  
o r  i n  a s s o c ia t io n  w it h  a c r im in a l  street g a n g .

( d ) T h c  f o l l o w i n g  fa c to r s  s h a l l  b e  c o n s id e r e d  b y  th e  s e n t e n c in g  c o u r t  a n d  m a y  
m it ig a t e  t h e  p r e s u m p t iv e  te r m s  set o u t  i n  A S  1 2 . 5 5 . 1 2 5  :

( 1 )  the  o f f e n s e  w a s  p r i n c i p a l ly  a c c o m p l i s h e d  b y  a n o t h e r  p e r s o n , a n d  the 
d e f e n d a n t  m a n if e s t e d  e x t r e m e  c a u t io n  o r  s in c e r e  c o n c e r n  fo r  th e  s a fe t y  o r  
w e l l - b e i n g  o f  th e  v ic t im ;

( 2) th e  d e f e n d a n t ,  a l t h o u g h  a n  a c c o m p l i c e ,  p la y e d  o n l y  a m in o r  r o le  in  th e  
c o m m is s i o n  o f  th e  o f f e n s e ;

( 3) th e  d e f e n d a n t  c o m m it t e d  th e  o f f e n s e  u n d e r  s o m e  d e g r e e  o f  d u r e s s , 
c o e r c io n ,  th r e a t , or  c o m p u l s io n  in s u f f ic ie n t  t o  c o n s t it u t e  a c o m p le t e  d e f e n s e ,  b u t  
w h ic h  s ig n i f ic a n t ly  a f f e c t e d  t h e  d e f e n d a n t ' s  c o n d u c t ;

(4) th e  c o n d u c t  o f  a  y o u t h f u l  d e f e n d a n t  w a s  s u b s t a n t ia l ly  i n f l u e n c e d  b y  a n o t h e r  
p e r s o n  m o r e  m a t u r e  t h a n  t h e  d e f e n d a n t ;

( 5) th e  c o n d u c t  o f  a n  a g e d  d e f e n d a n t  w a s  s u b s t a n t ia l ly  a  p r o d u c t  o f  p h y s ic a l  
o r  m e n t a l  in f ir m it ie s  r e s u lt in g  f r o m  t h e  d e f e n d a n t ' s  a g e ;

( 6) in  a  c o n v ic t io n  for  a s s a u lt  u n d e r  A S  1 1 . 4 1 . 2 0 0  -  1 1 . 4 1 . 2 2 0 ,  th e  
d e f e n d a n t  a c t e d  w it h  s e r io u s  p r o v o c a t io n  f r o m  th e  v ic t im ;

( 7 )  e x c e p t  in  the  c a s e  o f  a  c r im e  d e f i n e d  b y  A S  1 1 . 4 1 . 4 1 0  - 1 1 . 4 1 , 4 7 0 ,  t h e  
v ic t im  p r o v o k e d  th e  c r im e  to  a  s ig n i f ic a n t  d e g r e e ;

( 8)  [R e p e a l e d ,  s e c . 4 2  c h  1 4 3  S L A  1 9 8 2 ] ,

( 9)  th e  c o n d u c t  c o n s t it u t in g  th e  o f f e n s e  w a s  a m o n g  th e  le a s t  s e r io u s  c o n d u c t  
i n c l u d e d  in  th e  d e f in i t io n  o f  t h e  o f f e n s e ;

offense involved the transportation of controlled substances into the state;



( 10) b e f o r e  t h e  d e f e n d a n t  k n e w  that th e  c r im in a l  c o n d u c t  h a d  b e e n  
d is c o v e r e d ,  th e  d e f e n d a n t  f u l ly  c o m p e n s a t e d  o r  m a d e  a  g o o d  fa it h  e f fo r t  to  f u l ly  
c o m p e n s a t e  th e  v ic t im  o f  t h e  d e f e n d a n t 's  c r im in a l  c o n d u c t  fo r  a n y  d a m a g e  o r  in ju r y

u s t a in e d ;

( 11)  th e  d e f e n d a n t  w a s  m o t iv a t e d  to  c o m m it  th e  o f f e n s e  s o le ly  b y  a n  
o v e r w h e lm in g  c o m p u l s i o n  to  p r o v id e  for  e m e r g e n c y  n e c e s s it ie s  fo r  th e  d e f e n d a n t 's  
im m e d ia t e  f a m i l y ;

( 12) th e  d e f e n d a n t  a s s is t e d  a u t h o r it ie s  to  d e t e c t , a p p r e h e n d ,  o r  p r o s e c u t e  
o t h e r  p e r s o n s  w h o  c o m m it t e d  a n  o f f e n s e ;

( 1 3 )  th e  facts  s u r r o u n d in g  th e  c o m m is s io n  o f  the  o f f e n s e  a n d  a n y  p r e v io u s  
o f f e n s e s  b y  t h e  d e f e n d a n t  e s t a b l is h  that t h e  h a r m  c a u s e d  b y  t h e  d e f e n d a n t 's  
c o n d u c t  is  c o n s is t e n t ly  m in o r  a n d  in c o n s is t e n t  w it h  t h e  i m p o s i t io n  o f  a  s u b s t a n t ia l  
p e r io d  o f  i m p r is o n m e n t ;

( 1 4 )  th e  d e f e n d a n t  is  c o n v ic t e d  o f  a n  o f f e n s e  s p e c if ie d  i n  A S  1 1 . 7 1 a n d  th e  
o f f e n s e  i n v o lv e d  s m a l l  q u a n t it ie s  o f  a c o n t r o l le d  s u b s t a n c e ;

( 1 5 )  th e  d e f e n d a n t  is  c o n v ic t e d  o f  a n  o f f e n s e  s p e c if ie d  in  A S  1 1 . 7 1  a n d  th e  
o f f e n s e  i n v o lv e d  th e  d is t r ib u t io n  o f  a c o n t r o l le d  s u b s t a n c e , o t h e r  t h a n  a  s c h e d u le  I A  
c o n t r o l le d  s u b s t a n c e ,  to  a  p e r s o n a l  a c q u a in t a n c e  w h o  is  1 9  y e a r s  o f  a g e  o r  o ld e r  
fo r  n o  p r o f it ;

( 1 6 )  th e  d e f e n d a n t  is  c o n v ic t e d  o f  a n  o f f e n s e  s p e c if ie d  i n  A S  1 1 . 7 1  a n d  th e  
o f f e n s e  i n v o lv e d  th e  p o s s e s s io n  o f  a  s m a l l  a m o u n t  o f  a  c o n t r o l le d  s u b s t a n c e  for  
p e r s o n a l  u s e  i n  t h e  d e f e n d a n t 's  h o m e ;

( 1 7 )  in  a  c o n v ic t io n  fo r  a s s a u lt  o r  a t t e m p t e d  a s s a u lt  o r  fo r  h o m i c i d e  o r  
a t t e m p t e d  h o m i c i d e ,  th e  d e f e n d a n t  a c t e d  i n  r e s p o n s e  to  d o m e s t ic  v i o l e n c e  
p e r p e t r a t e d  b y  th e  v ic t im  a g a in s t  th e  d e f e n d a n t  a n d  th e  d o m e s t ic  v i o l e n c e  c o n s is t e d  
o f  a g g r a v a t e d  o r  r e p e a t e d  in s t a n c e s  o f  a s s a u lt iv e  b e h a v io r .

( c )  I f  a fa c to r  i n  a g g r a v a t io n  is  a  n e c e s s a r y  c le m e n t  o f  t h e  p r e s e n t  o f f e n s e ,  o r  
r e q u ir e s  th e  i m p o s i t io n  o f  a  p r e s u m p t iv e  te r m  u n d e r  A S  1 2 . 5 5 . 1 2 5 ( c ) ( 2 ) ,  that 
fa c to r  m a y  n o t  b e  u s e d  t o  a g g r a v a t e  th e  p r e s u m p t iv e  t e r m . I f  a  fa c to r  i n  m it ig a t io n  
is  r a is e d  at tr ia l a s  a  d e f e n s e  r e d u c in g  th e  o f f e n s e  c h a r g e d  t o  a  le s s e r  i n c l u d e d  
o f f e n s e ,  that fa c to r  m a y  n o t  b e  u s e d  to  m it ig a t e  th e  p r e s u m p t iv e  t e r m .

(0 I f  th e  state s e e k s  to  e s t a b l is h  a  fa c to r  in  a g g r a v a t io n  at s e n t e n c in g  o r  i f  th e  
d e f e n d a n t  s e e k s  t o  e s t a b l is h  a  fa c to r  in  m it ig a t io n  at s e n t e n c in g ,  w r it t e n  n o t ic e  m u s t  
b e  s e r v e d  o n  t h e  o p p o s i n g  p a r ty  a n d  f i le d  w it h  th e  c o u r t  n o t  la te r  t h a n  10 d a y s  
b e f o r e  th e  d a t e  set f o r  i m p o s i t io n  o f  s e n t e n c e . F a c t o r s  i n  a g g r a v a t io n  a n d  fa c to r s  in  
m it ig a t io n  m u s t  b e  e s t a b l is h e d  b y  c le a r  a n d  c o n v i n c i n g  e v id e n c e  b e f o r e  th e  c o u r t  
s it t in g  w it h o u t  a  j u r y .  A l l  f i n d i n g s  m u s t  b e  set o u t  w it h  s p e c if ic it y .

( g )  V o lu n t a r y  a l c o h o l  o r  o t h e r  d r u g  in t o x ic a t io n  o r  c h r o n ic  a l c o h o l i s m  o r  o t h e r  
d r u g  a d d ic t io n  m a y  n o t  b e  c o n s id e r e d  a n  a g g r a v a t in g  o r  m it ig a t in g  la c t o r .

( h )  I n  th is  s e c t io n ,  " s e r io u s  p r o v o c a t io n "  h a s  the  m e a n in g  g i v e n  i n  A S  
1 1 , 4 1 . 1 1 5 ( 0 .

S e c .  1 2 . 5 5 . 1 6 5 .  E x t r a o r d in a r y  c ir c u m s t a n c e s .

( a )  I f  the  d e f e n d a n t  is  s u b je c t  t o  s e n t e n c in g  u n d e r  A S  1 2 . 5 5 . 1 2 5  ( c ) ,  ( d ) ( 1 ) ,



%

( d ) ( 2 ) ,  ( c ) ( 1 ) ,  ( c ) ( 2 ) ,  ( c ) ( 4 ) ,  o r  ( i )  a n d  th e  c o u r t  f in d s  b y  c le a r  a n d  c o n v i n c i n g  
e v id e n c e  that m a n if e s t  in ju s t ic e  w o u ld  r e s u lt  f r o m  f a i lu r e  to  c o n s id e r  r e le v a n t  
a g g r a v a t in g  o r  m it ig a t in g  fa c to r s  n o t  s p e c i f ic a l l y  i n c l u d e d  i n  A S  1 2 . 5 5 . 1 5 5  o r  f r o m  
i m p o s i t io n  o f  t h e  p r e s u m p t iv e  t e r m , w h e t h e r  o r  n o t  a d ju s t e d  fo r  a g g r a v a t in g  or  
m it ig a t in g  fa c t o r s , th e  c o u r t  s h a l l  e n t e r  f i n d i n g s  a n d  c o n c lu s io n s  a n d  c a u s e  a  r e c o r d  
o f  th e  p r o c e e d in g s  to  b e  t r a n s m it t e d  to  a  t h r e e - ju d g e  p a n e l  for  s e n t e n c in g  u n d e r  
A S  1 2 . 5 5 . 1 7 5 .
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Tony Knowles, Governor
Rona/d L  Otto, Commias/onor

D E P A R T M E N T  O F  P U B L I C  S A F E T Y

DIVISION OF ADMINISTRATIVE SERVICES

P.O. BOX 111200 

JUNEAU, ALASKA 99011-1200

PHONE: (907) 465-4030 
FAX: (907) 506-2762

February 28, 2000

The Honorable Robin Taylor 
Chair, House Judiciary Committee 
State Capitol, Room 30 
Juneau, AK 99801

Dear Senator Taylor:

This is to request a hearing of SB 201, “An act relating to violations of an order to submit to 
deoxyribonucleic acid (DNA) testing, to court orders and conditions of parole to collect 
samples for DNA testing, to removal of material from the DNA identification registration 
system; and to the collection and processing of samples from certain burglary perpetrators 
for the DNA identification registration system; and providing for an effective date." DNA 
identification is an increasingly effective tool for law enforcement investigation. This bill 
would expand the State's ability to use this method for detecting and abating the conviction 
of serious crimes by allowing the State to obtain DNA samples from convicted burglars.

In 1995, Alaska adopted a DNA identification registration system. In this program, persons 
convicted of most felony offenses against a person, and minors 16 years of age or older 
adjudicated delinquent for similar crimes, must provide a DNA sample to the Department of 
Public Safety for testing. Most other states in the country have a similar system o f obtaining 
DNA samples from persons convicted of serious crimes. Since 1995, the technology and 
research into the uses of this information has grown rapidly. Research in other states into the 
criminal history of persons convicted of homicide and serious sexual assault has shown that 
over half the persons convicted of homicide or sexual assault were convicted of burglary 
before their convictions for the more serious crimes. DNA information from burglary 
convictions would be invaluable to law enforcement in the investigation of subsequent, more 
serious crimes against a person.

The bill also allows juvenile and adult correctional, probation, and parole officers and peace 
officers to collect oral DNA samples. The collection technology has improved so that a 
simple, inexpensive, non-obtrusive kit allows the tested person to take an oral swab without 
the need o f a medical professional. If a blood sample is required, it would still be taken by a 
medical professional.



The Honorable Robin Taylor
February 28,2000
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Penalties are provided for failure to cooperate with these sample requests. The bill also 
clarifies the procedures for removal of DNA material from the identification registration 
system, specifying that a court order is necessary for such removal.

Your consideration of this request is greatly appreciated.



Past Criminal History Offenses 
Of Offenders Matched in Sexual Assault and Homicide

Investigations

The Criminal history records were pulled on any offender that was involved in an 
offender to casework match with the Florida Department o f Law Enforcement’s 
Convicted Offender DNA Database. The majority of these matches were to sexual 
assaults and homicides.

The percentages do add up to more than 100% due to the fact that some of the offenders 
and committed one or more of the offenses noted.

OFFENSE

Firearm Possession

Database Collection Offense

Drug Charge

Robbery

Grand Theft

Burglary

%

9% 

18%* 

29% 

33% 

33% 

52% **

*The definition of Collection offense is past criminal behavior that corresponded to the 
cuiTent crimes for w lich we collect. The 18 % on this category means that there were 
only 18 % of the offenders that had only crimes we collect for in their criminal history

**This high percentage indicates to our system that we need to add at least burglary 
convictions and also work burglary crime scene evidence for DNA.



C rim in a l H is to ry  A ctiv ity  o f  O ffenders M atched  to  Sexual A ssau lts an d  
H om icides in the  S ta te  o f  F lo rida  

( U p d a t e d  1 / 2 6 / 9 9 )

T h e  f o l l o w i n g  n u m b e r s  r e p r e s e n t  t h e  b r e a k d o w n  o f  o f f e n s e s  i d e n t if ie d  i n  t h e  c r im in a l  h is t o r y  o f  o f f e n d e r s  
w e  h a v e  m a t c h e d  t o  s e x u a l  a s s a u lt s  a n d  h o m i c i d e  c a s e s . Y o u  w i l l  n o t ic e  th a t  t h e  %  t o ta ls  a d d  u p  t o  b e  
m o r e  t h a n  1 0 0 ,  t h is  Ls b e c a u s e  s o m e  o f f e n d e r s  h a v e  h a d  o n e  o r  m o r e  o f  t h e  s p e c if ie d  o f f e n s e s . I t  is  
in t e r e s t in g  t o  n o t e  th a t  th e r e  s e e m  t o  b e  5 m a i n  c a t e g o r ie s  o f  c r im e s . T h e  state o f  F l o r i d a  c o l le c t s  f o r  6 
c o n v ic t i o n  o f f e n s e s , s e x u a l  a s s a u lt , l e w d  a n d  la s c iv io u s ,  h o m e  in v a s io n  r o b b e r y , a g g r a v a t e d  b a tt e r y , 
c a r ja c k in g  a n d  h o m i c i d e ,  o n l y  1 6 %  o f  t h e  o f f e n d e r s  i n  th is  s t u d y  o n l y  h a d  t h e s e  6 o f f e n s e s  i n  t h e ir  c r im in a l  
h is t o r y .

F ir e a r m  P o s s e s s io n  1 1 %  

D r u g  C h a r g e  3 0 %

R o b b e r y  3 4 %

G r a n d  T h e f t  3 4 %

Burglary 5 2 %



F L O R ID A  D E P A R T M E N T  O F  L A W  E N F O R C E M E N T  
DNA D A TA BA SE

BLOOD COLLECTION STATUTES 
VS

UNSOLVED CRIME, HITS

U p d a t e d  8 / 2 6 / 9 9

The following data compares the casework to offender hits the state o f Florida has had 
with the statutes requiring blood collection.I

Solved Crimes Blood Collection Statute

Sexual Assault Sexual Assault (33)

Sexual Assault Aggravated Battery (IS )

Sexual Assault Lewd and Lascivious o i l

Sexual Assault Car-Jacking 0 1

Sexual Assault Homicide 161

Burglary Sexual Assault (61

Sexual Assault Home Invasion 0 1

Homicide Sexual Assault 121

Homicide Aggravated Battery (21

Homicide Home Invasion 01

Homicide Lewd and Lascivious 0 1

Burglary Lewd and Lascivious (3)

Burglary Homicide (2)

Burglary Aggravated Battery (3)



C rim in a l H isto ry  A ctiv ity  o f  O ffenders M a tch ed  to Sexual A ssau lts  an d  
H om icides in the  S ta te  o f  F lo rid a

( U p d a t e d  1 / 2 6 / 9 9 )

T h e  f o l l o w in g  n u m b e r s  r e p r e s e n t  t h e  b r e a k d o w n  o f  o f f e n s e s  id e n t if ie d  i n  t h e  c r im in a l  h is t o r y  o f  o f f e n d e r s  
w e  h a v e  m a t c h e d  t o  s e x u a l  a s s a u lt s  a n d  h o m i c i d e  c a s e s . Y o u  w i l l  n o t ic e  th a t  t h e  %  to ta ls  a d d  u p  t o  b e  
m o r e  t h a n  1 0 0 ,  t h is  is  b e c a u s e  s o m e  o f f e n d e r s  h a v e  h a d  o n e  o r  m o r e  o f  t h e  s p e c i f ie d  o f f e n s e s . It  is  
in t e r e s t in g  to  n o t e  th a t  th e r e  s e e m  to  b e  5 m a in  c a t e g o r ie s  o f  c r im e s .  T h e  state o f  F l o r id a  c o l le c t s  f o r  6 
c o n v i c t i o n  o f f e n s e s , s e x u a l  a s s a u lt , l e w d  a n d  la s c iv io u s ,  h o m e  i n v a s io n  r o b b e r y , a g g r a v a t e d  b a t t e r y , 
c a r ja c k in g  a n d  h o m ic ' d e ,  o n l y  1 6 %  o f  t h e  o f f e n d e r s  i n  t h is  s t u d y  o n l y  h a d  t h e s e  6 o f f e n s e s  i n  t h e ir  c r im in a l
h is t o r y .

F ir e a r m  P o s s e s s io n 11%

D r u g  C h a r g e 3 0 %

R o b b e r y 3 4 %

G r a n d  T h e f t 3 4 %

B u r g la r y 5 2 %
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Police Chiefs Join in Call for More DNA 
Sampling

Related Articles
• New York Plan Widely Expands the Sampling of Criminals' DNA 

(Aug. 7)
• DNA Traces Link Suspect to 17 Rapes. Police Sav (April 9)

Forum
• Join a Discussion on Issues in Law Enforcement

By JAYSON BLAIR

he leadership of a worldwide association of police agencies 
has called for collecting DNA samples from all crime suspects 

as soon as they are arrested.

The resolution was pushed by New York City's Police 
Commissioner. Howard Safir, who told the group's executive board 
that collecting DNA from suspects when they were arrested was " ~ 
muchTTrnre important than collecting it just from some lelons after 
thev were convicted, because the broader database would solve more 
crimes before the criminals it uncovered~couid strike again. ‘

Safir is a member of the executive committee of the group, the 
International Association of Chiefs of Police. The committee 
unanimously endorsed a resolution calling on the Federal and state 
governments to pass broad DNA collection plans at a meeting at 
New York City Police Headquarters on Saturday. Safir proposed 
such a procedure for the city last year.

Law enforcement officials at the association's meeting said the 
expansion of New York State's database of convicts would help 
catch some suspects who had serious felony convictions. But 
officials said they needed to collect DNA at arrests to catch more
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violent criminals after their first serious offense.

Safir said the value of a broad DNA database was demonstrated by 
the case o f a man who this year was accused o f sexually assaulting 
51 women in the Bronx over five years. If the early collection plan 
had been in place, the Commissioner said, the police would have had 
DNA from the suspect, who had a criminal record, on file. They 
would then have been able to identify him after the first attack, Safir 
said, and "we would have had 50 less rapes."

Safir said in an interview that he supported destruction of DNA 
samples after they were entered into a database so they could not be 
used to disseminate detailed genetic information on suspects. The 
limited information taken from a DNA sample and put into a 
database is sufficient to allow law enforcement officials to match 
against a sample, like one collected at a crime scene.

The Commissioner also said that under his plan, information put in 
the database would be removed if charges were dropped or a suspect 
was acquitted.

The proposed early collection procedure goes far beyond a DNA 
database program passed by the New York State Legislature earlier 
this month. The state program will require felons convicted of any of 
a long list of crimes, including murder, manslaughter, sexual assault, 
robbery and burglar/, to provide DNA samples. Most other states 
collect DNA samples only from limited categories of convicted 
criminals, usually including sex offenders.

"I think it's a terrific first step," Safir said of the new state program. 
"But we need more."

Norman Siegel, the executive direci j r  of the New York Civil 
Liberties Union, who had expressed misgivings about possible abuses 
o f privacy even in a DNA collection program limited to convicted 
felons, said civil libertarians would vigorously oppose collection 
from unconvicted suspects.

He said the association's proposal "underscores the threat :o civil 
liberties posed by the potential use of DNA by law enforcement 
zealots." He maintained l.iat Safir's proposal "ignores privacy 
concerns and violates fundamental Fourth Amendrr -rinciples that
protect individual privacy from unreasonable search md seizures
by police agencies."

"In less than a decade," he said, "we seem to be moving from 
collecting DNA from convicted killers to the collection of those 
samples from the innocent."

Siegel said that broader collection laws would be more vulnerable to
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legal attacks than laws limited to the kinds o f offenders most likely to 
be recidivists.

But the action by the influential police chiefs' group provides support 
for broader collection measures.

The resolution was "a clear mandate" from the association's 
leadership supporting the expansion o f the use of DNA as a tool for 
law enforcement, said Ronald S. Nueber, the president of the 
association, which represents 12,500 police agencies in 112 
countries.

"We have to do a better job of taking advantage of tools that make it 
easier for law enforcement to solve crimes, and DNA collection is a 
very important tool for that end," added Nueber, who is the Chief of 
Police in St. Peters, Mo.

"This is a good move," said James W. McMahon, the Superintendent 
of the New York State Police, who is also a member of the 
association's executive committee.

The resolution urges the Federal Government to create a national 
DNA database based on samples collected at the time of arrest, a 
concept that the Justice Department is studying. The resolution also 
called on states to pass laws supporting DNA collection at anrest.

Association officials said the resolution would be brought before the 
group's full membership for a vote at its annual convention in 
Charlotte, N.C., in October. Michael D. Robinson, vice president of 
the association and director of the Michigan State Police, said the 
membership was expected to support the resolution.
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From : D etec tive  L inda  B ranchflow er
W est D is tric t 
4501 S o u th  B ragaw  S treet 
A nchorage , A laska  99507-1599 
(907) 786-8575

Fax#; (907)786-8726
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D ate: 09-24-99
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N o. o f Pg: 1  (In c lu d in g  C over Sheet)

D el - In  1995 D oris H a in ta , an  In d ia n  fem a le , age  33, w as fo u n d  rap e d  
a n d  s tra n g le d  n e a r  S h ip  C reek  in  A n ch o rag e . A t th e  tim e  th e re  w ere  
few  c lues, except th a t a  b lu e  van  w as seen  in  th e  a rea  w h e re  th e  b o d y  
w as la te r  d iscovered . U n til las t year, th e  case w as u n so lv ed . L ast y e a r  
a d e tec tiv e  fro m  N o rth  C a ro lin a  in v e s tig a te d  a  case  w h e re  a y o u n g  
p ro s ti tu te  w a s  ra p e d  a n d  m u rd e re d  a n d  p u t  in  a c a r a n d  th e  b o d y  
b u rn e d . G e n e  P o ire r  (he w o u ld  h a v e  b e e n  28 a t th e  tim e  o f  th e  
A n ch o rag e  m u rd e r) , w as a rre s ted  fo r  th e  m u rd e r  in  N o rth  C aro lin a . 
R e a liz in g  th a t  th is  m ay  n o t  be  P o ire r 's  f i r s t  m u rd e r , th e  N o rth  
C aro lin a  de tec tive  q u e s tio n e d  P o ire r a b o u t w h e re  h e  liv e d  in  th e  p ast. 
H e sa id  th a t h e  liv ed  in  A nchorage. F u rth e r, th e  d e tec tiv e  h a d  b lo o d  
d ra w n  from  P o ire r. A fte r co n tac tin g  A P D  D e tec tiv es , P o ire r 's  b lo o d  
w as m a tch ed  th ro u g h  D N A  tes tin g  to  D N A  fo u n d  a t th e  c rim e scen e  
in  A nchorage . A PD  n o w  considers the  case so lv ed .



C r i m e - F i g h t i n g  i n  t h e  B l o o d
u s t  f iv e  years a g o .  F lo r id a  h a d  a  n e w  c r im e -f ig h t in g  t o o l, a 
D N A  d a t a b a s e  c o n t a in in g  s a m p le s  Ir o n i  c o n v ic t e d  «,es 
o ffe n d e r s  a n d  m u r d e r s . B u t .it  a ls o  h a d  a  cris is . C r ip p le d  b y  
a  la c k  o f  f u n d s  a n d  staff to m a n a g e  it , t h e  d a t ib a s e  w as to o  

!  s m a ll  t o  b e  u s e f u l .  O n l y  o n c e  h a d . t h e  d a t a b a s e  s u c c e s s fU ly  
m a t c h e d  c r im e  s c e n c - e v id e n c e  w it h  a  s u s p e c t . A  state a u d it  s u g ­
g e s te d  lh a r  la w m a k e r s  c o n s id e r  s c r a p p in g  t h e  p r o g r a m  id to g e th e r .

T o  T i m  M o o r e ,  F l o r i d a ' s  la w  e n f o r c e m e n t  
c o m m is s io n e r ,  k i l l i n g  t h e  d a t a b a s e  s e e m e d  a 
c r im e  o f  b u r e a u c r a  . i c  im p a t ie n c e .  M o o r e  k n e w  
that, b e y o n d  m o n e y ,  t h e  b ig g e s t  liv in g  th is  c u t t in g -  
e d g e  t o o l n e e d e d  w as  t im e .  It  w o u ld  t ik e  y ears  for  
t h e  d a t a b a s e  to  g r o w  to  a  v ia b le  s i2e . .A n d  its tar­
g e ts — r e c id iv is t  c r im in a ls — h a d n ' t  y e t  c o m m i t ­
t e d  c r im e s  a g a in  b e c a u s e  m o s t  w e r e  s t il l  b e h i n d  
bars . T h e  a n s w e r  is n o t  to  ju s t  q u it  n o w  b e c a u s e  
y o u  d o n ’ t h a v e  it  a t  1 0 0  p e r c e n t "  M o o r e  s a id  at 
th e  t im e .  “ W e ' r e  c o m m it t e d  to t h e  D N A  d a t a ­
b a s e . It  w i l l  m a k e  a  d if f e r e n c e ."

I n  1 9 9 5 .  M o o r e  p e r s u a d e d  la w m a k e r s to  
h a n g  t i g h t  N o t  o n l y  d i d  t h e y  b o o s t  t h e  d a t a b a s e 's  f u n d i n g  b u t 
t h e y  e x p a n d e d  t h e  l is t  o t  c r im e s  for  w h ic h  c o n v ic t s  h a d  to  g iv e  
b l o o d  s a m p le s .  T h e  r e s u lt s  h a v e  b e e n  im p r e s s iv e .  W it h  s o m e  
6 0 ,0 0 0  s a m p le s ,  F lo r id a ' s  D N A  d a t ib a s e  is t o d a y  c o n s id e r e d  t h e  
n a t io n ’s b e s t  A lr e a d y ,  it  h a s  h e lp e d  i n  m o r e  t h a n  3 0 0  in v e s t ig a ­
t io n s . O f  a l l  t h e  s u s p e c t  m a t c h e s  m a d e  f r o m  D N A  d a t a b a s e s

JA M E S T. MOOKE

a r o u n d  d ie  c o u n t r y , m o r e  t h ;m  o n e -t h ir d  c a m e  from  F lo r id a a J o n e .
M o o r e  s e m b r a c e  o f  n e w  t e c h n iq u e s  a n d  t e c h n o lo g ie s — o ft e n  

b e f o r e  t h e ir  t im e  h a s  c o m e — h a s  b e e n  a  h a l lm a r k  o f  h is  11 years 
as  F l o r i d a ’s  t o p  c n m e - f ig h t e r .  It  is  a  m a jo r  r e a s o n  w h y  F l o r id a ’s 
D e p a r t m e n t  o f  L a w  E n f o r c e m e n t  is  t o d a y  o n e  o f  t h e  m o s t  
a d v a n c e d  a n d  r e s p e c t e d  i n  ih e .n a t io n . ' W h i le  n o t a  s d e n t i f ic w h iz  
h i m s e ir  M o o r e  trusts t h o s e  o n  h is  sta ff  w h o  a r e . A n d  h e  th row s  

h is  w e ig h t  b e h i n d  g o o d  id e a s  w h e n  h e  s e e s  t h e m . 
" H e ' s  a n  e n t r e p r e n e u r ia l  p u b l i c  m a n a g e r  w h o  
ta k e s  r is k s , b u t  n o t  i n o r d in a t e  r is k s .”  says  
D o m i n i c  C a la b r o ,  p r e s id e n t  o f  t h e  n o n p a r t is a n  
F l o r i d a  T a x  W a t c h .  “ H e  k n o w s  ju s t  h o w  far  to 
p u s h ."

N o  d o u b t  M o o r e  k n o w s  th e  d e p a r t m e n t  h e  le a d s  
a s  w e ll  as  a n y o n e  e v e r  c o u ld .  H e  h a s  s p e n t  h is  
e n t ir e  2 6 -y e a r  c a ree r  at F D L £ ,  w o r k in g  u p  th e  la d ­
d e r  at  a lm o s t  e v e r y  j o b  a v a ila b le  (h e  started as a  Hah> 

e ntry  c le r k  w o r k in g  n ig h t s  in  c o lle g e ) . T h a t  h e a d -  
t o -t o e  f a m il ia r it y  w it h  F D L E  c a m e  i n  h a n d y  a 
fe w  y e a r s  b a c k  as  M o o r e  set o u t  to  r e s tr u c tu r e  

h is  a g e n c y  a r o u n d  a p e r f o r m a n c e  m e a s u r e m e n t  m o d e l .
A t  t h e  t im e , t h e  le g is la t u r e  w as ju s t  s ta r t in g  to p h a s e  in  its n e w  

s y s t e m  o f  p e r f o r m a n c e - b a s e d  b u d g e t i n g .  W h i l e  m a n y  a g e n c y  
h e a d s  fe a r e d  t h e  c h a n g e ,  M o o r e  v o lu n t e e r e d  to m a k e  F D L E  o n e  
o f  t h e  f irst to  g o .  T h e  s h if t , i n  h is  v ie w , w as  to  b e  s e e n  n o t  a s  a 
th r e a t  b u t  a n  o p p o r t u n i t y .  M o o r e  f la t t e n e d  t h e  d e p a r t m e n t ' s

c h a i n - o f - c o m m a n d ,  a n d  g a v e  
r e g io n a l  d ir e c t o r s  m o r e  a u t o n o m y . 
T o  e n s u r e  a c c o u n t a b i l i t y ,  h e  
s i g n e d  p e r f o r m a n c e  c o n t r a c t s  
b e t w e e n  h im s e lf a n d  h is  m a n a g e r s . 
.As o t h e r  state  a g e n c ie s  n o w  m a k e  
t h e  t r a n s it io n  t h e m s e lv e s , th e y  a r e  
lo o k in g  to  F D L E  as  a  m o d e l .

M e a n w h i l e ,  o t h e r  la w  e n f o r c e ­
m e n t  a g e n c ie s  a r e  w a t c h in g  w h a t  
M o o r e  d o e s  o n  t h e  n e x t  c r im e  fron ­
t ie r  c o m p u t e r  c r im e .  L o n g  b e f o r e  
t h e  I n t e r n e t  g a v e  c r im in a ls  a  n e w  
o u t le t , M o o r e  m a d e  F lo r id a  th e  first 
s ta te  to  c r e a t e  a  f o r e n s ic  u n i t  to  
p l u c k  c r im e  e v id e n c e  o u t  o f  t h e ir  
h a r d  d r iv e s . N o w , F D L E  h a s  set u p  
a  c o m p u t e r  c r im e  c e n t e r  w it h  
a g e n t s ,  a n a ly s t s  a n d  c o m p u t e r  
ex perts  d e d ic a t e d  s o le ly  to  p u r s u in g  
c r im in a ls  w h o  u s e  m o d e m s  r a th e r  
t h a n  g u n s .  “ W h e t h e r  it's s o m e o n e ’s 
s e r v e r  g e t t in g  h a c k e d  i n  t o , o r  h is  
id e n t it y  g e t t in g  s t o le n , c o m p u t e r  
c r im e  w i l l  b e  t h e  c r a c k  c o c a in e  o f  
t h e  2 0 0 0 s ,”  M o o r e  s a y s . " T h e  t im e  
to w o r r y  a b o u t  it  is  n o t  w h e n  y o u ’re 
u p  to  y o u r  e y e b a lls  i n  i t ”

— Christopher S'joope

impatience.
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Ita Um < Aren’t  Restricted to Labs

DNA Goes Mainstream
-(DNA) shows 

enormous 
promise for 

human benefit, 
but in almost 

every instance it 
can also be a tool 
for questionable 

or immoral 
behavior."

—  klark Hanson

By Abraham McLaughlin 
The Christian Science Monitor
b o s t o n ,  Oct. 21 — It used to be that the science of 
genetics—the study of all those double helixes of DNA—thrived 
only in the realm of bleached lab coats and dry scientific
journals. But not anymore.

D N A  h a s  g o n e  d e c id e d ly  m a in s t r e a m . T o d a y ,  th e  p e o p le  w h o  g r a p p le  w it h  
th is  s u b je c t — o n e  that p r o b e s  the m o le c u le s  that h o ld  the  ver y  b lu e p r in t  fo r  
o r g a n ic  l i f e — c o m e  f r o m  la w  o f f ic e s  a n d  p o l ic e  s ta t io n s , fert ility  c l in ic s  a n d  
ju r y  b o x e s .

M o r e o v e r , the  g r o w in g  reach  o f  D N A  is  f o r c in g  o r d in a r y  c it iz e n s  to 
c o n f r o n t  the  d o u b le - e d g e d  nature  o f  g e n e t ic  s c ie n c e . I n d e e d ,  th e  w id e r  
a p p l ic a t io n  o f  D N A  research is  r a is in g  a  host o f  c o n c e r n s , fr o m  l o u g h  p r iv a c y  
is s u e s  to  q u e s t io n s  a b o u t  the d a n g e r s  o f  p r e d ic t in g  that o f f s p r in g  o f  certa in  
parents  w i l l  b e  p r e d is p o s e d  to d is e a s e .

“ It  s h o w s  e n o r m o u s  p r o m is e  fo r  h u m a n  b e n e f it , b u t  in  a lm o s t  ev e r y  
in s t a n c e  it c a n  a ls o  b e  a  to o l for  q u e s t io n a b le  o r  im m o r a l  b e h a v io r .”  s ay s  M a r k  
H a n s o n ,  a n  a s s o c ia te  at T h e  H a s t in g s  C e n t e r , a  b io e t h ic s  t h in k  ta n k  in  
G a r r is o n .  N  Y .  " It 's  a  d o u b le - e d g e d  s w o r d  in  ju s t  a b o u t  a n y  a p p l ic a t io n  y o u  
c a n  t h in k  o f . ”

O n  the  p o s it iv e  s id e ,  D N A  research is  a n  a id  in  a  g r o w in g  n u m b e r  o f  
a r e n a s .

Used as a Crime-Fighting Tool
Its  u s e  as a  c r im e - f ig h t in g  to o l is  s k y r o c k e t in g . T h e  F B I ' s  n e w  n a t io n w id e  
D N A  d a ta b a s e  w il l  h e lp  catch  c r im in a ls  o n  the b a s is  o f  a  fe w  strands o f  h a ir  or  
d r o p s  o f  s w e a t t h e y  le a v e  b e h in d .

It 's  h e lp in g  to  set free  th o s e  w r o n g ly  c o n v ic t e d  o f  c r im e s , i n c lu d in g  a  
b a n d f u l  o f  d e a t h -r o w  in m a t e s .

It ’ s  h e lp in g  m o m s  d e t e r m in e , w ith  litt le  d o u b t , the  id e n t it y  o f  the ir  
c h i ld r e n 's  fa th e r , th u s  lo w e r in g  th e  n u m b e r  o f  p a te r n ity  s u its .

A  c a s e  in  C h ic a g o  d r a m a t ic a lly  illustrates  the p r o m is e  o f  D N A .
I n  the  d a y s  after th e  A u g u s t  rape  a n d  m u r d e r  o f  a  y o u n g  g ir l ,  p o l ic e  

c h a r g e d  tw o  b o y s , a g e s  7  a n d  8. w ith  the c r im e , m a k in g  n a t io n a l  h e a d l in e s .
B u t  th e ir  c a s e  f e ll a p a r t  a n d  la n g u is h e d  for  m o n t h s .

T h e n  a  D N A  test o f  e v id e n c e  at the s c e n e  m a d e  a  n e a r -m a t c h  to  a  c o n v ic t  
n a m e d  E d d ie  D u r r . P o l ic e  s u s p e c t e d  a  c lo s e  r e lat iv e  o f  D u r r ’ s h a d  c o m m it t e d  
the  c r im e . H i s  bro the r  g a v e  a  D N A  s a m p le  a n d  is  n o w  c h a r g e d  w it h  the c r im e , 
as  w e ll  as  w it h  tw o  o t h e r  rapes .

DNA Becomes the Main Clue
W h y  p o l ic e  w a it e d  s o  l o n g  to  test the  e v id e n c e  is n 't  c le a r — a n d  m a y  p o in t  to 
the t im e  a n d  e x p e n s e  that D N A  te s t in g  r equ ire s . B u t  in  th e  e n d .  D N A  w a s  the  
m a in  c lu e  to  f i n d i n g  a  n e w  s u s p e c t . I n d e e d .  F lo r id a  t o p s  U S  states w it h  1 5 5  
" c o ld  h its "  f r o m  its d a t a b a s e  in  c a s es  w h ere  p o l ic e  h a d  n o  o t h e r  le a d s .

F B I  o f f ic ia ls  e x p e c t  m o r e  m a t c h e s  l ik e  these , n o w  that the  D N A  d a ta b a s e s  
o f  a l l  5 0  s lates  are b e in g  l in k e d . T h e  m o v e , a n n o u n c e d  last w e e k , m im ic s  a 
d a t a b a s e  in  G r e a t  B r it a in .  S in c e  g o in g  o n l in e  in  1 9 9 5 .  the  B r it is h  D N A  f ile s  
h a v e  m a t c h e d  2 3 ,0 0 0  p e o p le  to  c r im e  s c e nes .

B u t  B r it a in  h a s  fe w  o f  d ie  c iv i l -r ig h t s  s a fe g u a r d s  e n s h r in e d  in  the  U n it e d  
States  C o n s t it u t io n .  T h e  A m e r ic a n  d a ta b a s e , m o r e o v e r , h a s  m a n y  s k e p t ic s .

C u r r e n t ly  th e  d a ta b a s e  is  m a d e  u p  o f  s a m p le s  fr o m  c o n v ic t s . E a c h  state 
d e c id e s  w h ic h  c r im e s — f r o m  b u r g la r y  to  rape o r  m u r d e r — q u a l i ry  a n  o f f e n d e r  
to  g iv e  a  b l o o d ,  s a l iv a , o r  o t h e r  s a m p le .

F o r  cr it ic s  o f  a  D N A  d a t a b a s e , it ’ s a  p r iv a c y  is s u e  that c o u ld  s o m e d a y  
a ffect  m o r e  t h a n  ju s t  c o n v ic t s .

What About the Others?
" It ’ s i n v a d in g  th e ir  p r iv a c y  b e c a u s e  t h e y ’ re m o r e  l ik e ly  to  c o m m it  c r im e s . I f
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y o u  o p e n  t h a l d o o r , w h y  n o t  a i l  m e n  a g e s  1 6  to  3 6 ?  O r  a l l  w e lfa r e  r e c ip ie n t s 7 '  
s a y s  R u t h  H u b b a r d .  b io lo g y  p r o fe s s o r  e m e r itu s  o l  H a r v a r d  U n iv e r s it y  in  
C a m b r id g e ,  M a s s . I n d e e d ,  o n e  B r it is h  p o l ic e  g r o u p  is  c a l l i n g  fo r  a l l  res id e n ts  
to  s u b m it  D N A  s a m p le s .

T h e r e ’ s a ls o  the  p o s s ib i l it y  that research w o u ld  b e  d o n e  o n  th e  in m a te s ' 
s a m p le s — a n d  le a d  to  d is c r im in a t io n  b a s e d  o n  p e o p le  h a v in g  a  la n d  o f  
“ c r im in a l' '  g e n e .

B u t  D N A  te st in g  is  a ls o  h e lp in g  to  p r o v e  in n o c e n c e . S o m e  55 p e o p le ,  
i n c lu d in g  s e v era l d e a t h -r o w  in m a t e s , h a v e  b e e n  e x o n e r a t e d  w it h  its h e lp .
A l s o ,  a  recent F B I  report o n  p r im e  s u s p e c ts  f o u n d  that a  f u l l  25 p e rce nt  o f  
th o s e  w h o  w ere D N A - t e s t c d  h a d  n o  l i n k  to  the c r im e .

I n  a  m o r e  u n u s u a l a p p l ic a d o n  o f  D N A  c e s d n g . it h a s  h e lp e d  M a in e  state 
g a m e  w a r d e n s  n a b  12 p o a c h e r s  th is  y ea r . I n  o n e  c a s e , w a r d e n s  r a id e d  a  
r e s id e n t 's  freezer a n d  f o u n d  s la b s  o f  d e e r  m e at . T h e  s u s p e c t  s a id  it w as  f r o m  a  
d e e r  h e  s h o t  le g a l ly  last y ear . B u t  D N A  tests s h o w e d  the  m e a t  w a s  fr o m  tw o  
d e e r , H e  th e n  a d m it t e d  to  k i l l i n g  a  d e e r  th is  y ear , i l le g a l ly .

A Question of Paternity
Y e t  th ere ’ s m o r e  to  D N A  t c s d n g  th a n  s o lv in g  c r im e s . T a k e  the  f a s t -g r o w in g  
H o u s t o n - b a s e d  pate r n ity  s e r v ic e . Id e n r ig e n e . Its C O O  n u m b e r  is  a d v e r t is e d  o n  
b i l lb o a r d s  fr o m  L o s  A n g e le s  to  A t la n t a . F o r  S 4 7 5 , a  c l ie n t  c a n  c o n f ir m  
p a te r n ity  w it h in  a  w e e k

T h e  3 0 0  to  4 0 0  c a lls  the f ir m  gets e a c h  d a y  c o m e  fr o m  a l l  k in d s : fathers 
w h o  w a n t to  b e  sure a  c h i ld  is  b io lo g ic a l ly  theirs b e fo r e  th e y  c o m m it  to  r a is in g  
it , a d u lt s  w h o  h a v e  d o u b t s  a b o u t  t h e ir  p a r e n t a g e , o r  m o th e r s  w h o  w a n t  to 
fo r c e  a  la th e r  to  p a y  c h i ld  s u p p o r t .

D N A  te st in g  is e n c o u r a g in g  m a n y  re luctant fathers to settle o u t  o f  cou rt. In  
o n e  M a s s a c h u s e t ts  c o u n t y  that in c lu d e s  B o s t o n , 3 ,4 3 0  p a te r n ity  s u its  w ere 
f i le d  i n  1 9 9 6 . T h i s  y ear , the total m a y  b e  h a lf  as  m a n y .

B u t  in  p a r e n t in g , b r e a k t h r o u g h s  in  D N A  research are a ls o  c a u s in g  m u c h  
d e b a t e . S c ie n t is ts ' recent d e c la r a t io n  that certain g e n e s  m a y  m a k e  the ir  
b ea r e r s — a n d  th e ir  o f f s p r in g — p r e d is p o s e d  to a n x ie t y  o r  c e r t a in  d is e a s e s  
m a k e s  fo r  t o u g h  d e c is io n s , e s p e c ia l ly  fo r  a s p ir in g  parents.

I f  parents  h a v e  a  c h i l d — k n o w in g  th e  c h i ld  is at r isk  f o r a  d is e a s e  o r  b a d  
b e h a v io r — are th e y  r e s p o n s ib le  fo r  the  p r o b le m ?  C o u l d  th e y  e v e n  b e  c h a r g e d  
w it h  c h i l d  a b u s e ?  A n d  s h o u ld  a n  in s u r e r  h a v e  to  p a y  for  treatm ent for  that 
c h i ld ?  T h e s e  are s o m e  o f  the  q u e s t io n s  o n  the h o r iz o n .

S o m e  c o u p le s  arc g la d  to k n o w  th e  in f o r m a t io n , s o  th e y  c a n  act 
a c c o r d in g ly .  B u t  the o m in o u s  part o f  g e n e t ic s  fo r  s o m e  c th ic is t s  is the 
ir o n - c la d  d e s c r ip t io n  o f  d e s t in y — m e d ic a l  o r  b e h a v io r a l.

“ S o m e h o w , c o n c r e te  in f o r m a t io n  a b o u t  the k in d  o f  p e r s o n  w e ’ re 
p r e d is p o s e d  to  b e  runs  c o u n t e r  to  o u r  s e n s e  that o u r  futures are o p e n ,"  s a y s  
M r . H a n s o n  o f  the  H a s t in g s  C e n t e r . ' T h e  b io lo g ic a l  e q u iv a le n t  o f  d a m n a t io n  
o f  the  s o u l  is  s o m e t h in g  p e o p le  'v a n t  to  r e s is t ’ ’
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