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Representative Norman Rokeberg

SECTIONAL ANALYSIS
CSIIB 69 (FIN) am
RELATING TO THE ALCOHOLIC BEVERAL CONTROL BOARD

Prepared by Rep. Norman Rokeberg from March 16, 1999 Sectional on CSHB 69 (L&C)
prepared by Mike Ford of Legislative Legal Services

Section I:  Allows the ABC board to adopt regulations regarding reports from limited
liability organizations licensed under Title 4.

Section 2: Expands peace officer powers granted by the Commissioner of
Department of Public Safety to certain ABC employees to include investigation of
violations of laws against prostitution and promoting prostitution, gambling, promoting
gambling, and related offenses.

Section 3: Provides that a person cannot receive or transfer controlling interest in a
license issued to a limited liability organization, except with the approval of the ABC
Board.

Section 4: Requires a limited liability organization to report to the board when 10

percent o *more of the ownership of the organization is transferred.

Section 5: Makes changes to the authority ofa holder of a brewpub license, regarding
sale of manufactured beer.

Section 6: Allows certain brewpub licensees to manufacture beer on premises other
than the premises licensed i.ndcr the beverage dispensary license.

Section 7: Technical amendment.

Section 8: Authorizes a package store licensee to deliver wine or champagne to a
cruise ship or hotel guest. Allows a florist or gift basket establishment to purchase wine
or champagne for delivery to a cruise ship passenger or hotel guest. Imposes certain
record keeping, delivery, and permit requirements. Allows a package store licensee to
deliver alcoholic beverages to a responsible adult at a wedding or wedding reception or

other social event defined by regulation of the board.
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Section 9: Deletes reference to residency requirements when filing an application
with the ABC Board.

Section 10:  Requires a limited liability organization to report certain ownership
information to the ABC Board.

Section 11 Deletes reference to residency requirements

Section 12: Imposes requirements when issuing a liquor license to a limited liability
organization.

Section 13:  Prohibits leasing a liquor license to a limited liability organizations.

Section 14:  Provides that a local governing body may recommend that a license be
issued, renewed, relocated, or transferred with conditions. The Board shall impose those
conditions unless it finds them arbitrary, capricious, or unreasonable. The local
governing body is responsible for monitoring compliance with the conditions except as

otherwise provided by the Board.

Provides that a local governing body may notify the Board that it has
determined a licensee has violated a provision of law or condition imposed on the Pjense.
Unless the Board finds the local governing body to be acting in an arbitrary, capricious,
or unreasonable manner, the Board shall prepare the determination as an accusation
against the licensee and proceed in the manner described in law.

Section 15:  Allows a person to bring their own wine to a restaurant, with the
permission of the licensee. Allows the licensee to charge a corkage fee.

Section 16: Provides that a license held by a limited liability organization does not
relieve the licensee of obligations or liability imposed under Title 4, solely because the
license is held by a limited liability organization.

Section 17:  Definitions.

Section 18: Extends the sunset date of the ABC Board to June 30, 2003.

Section 19: Repeals AS 04.11.390 (residency requirements).

Section 20: Effective date for Section IS.

Section 21: Effective date for all sections but sec. IS.
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ALASKA STATE LEGISLATURE
House of Representatives

o-ail: Representalive Norinen_Rokeberg®legis.stulo.ak s

Representative Norman Rokeberg

HISTORICAL INFORMATION REGARDING CERTAIN ABC LICENSE
CHANGES:

By: Rep. Norman Rokeberg 03/16/99
04.11.130 = Brewery License. First put in statute in 1980.

04.11.135 = Brewpub License. First put in statute in 1988. This license is
not transferable. Requires licensee to also hold a beverage dispensary

license.

04.11.450 = Prohibited Financial Interest. First put in statute in 1980.

CSSB 276 (FIN), Chapter 111, SLA 1988, "An Act relating to brewpub,
brewery, and beverage dispensary liquor licenses; and to prohibited financial
interests in a licensed liquor business; and providing for an effective date."

Added AS 04.11.135 adds new section (brewpub license).

HCS CSSB 87 (JUD), Chapter 101, SLA 1995, "Relating to the
membership of the Alcoholic Beverage Control Board; relating to
community local options for control of alcoholic beverages; relating to the
control of alcoholic beverages; prohibiting persons from being on premises
involving alcoholic beverages under certain circumstances; relating to the
definition of'alcoholic beverage"; relating to purchase and sale of alcoholic
beverages; relating to alcohol server education courses; and providing for an

effective date."”

Changed AS 04.11.100: Added new subsection: Exempt license
provision reduced the menu and percentage of sales restriction in this
category of license thereby creating a "tavern"” license.
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Changed 04.11.135(a) concerning a brewpub license to authorize the
holder of a beverage dispensary license to manufacture 75.000 gallons of
beer in a calendar year (previous amount was 16,000 gallons). (Section 6)

SCS CSHB 372 (JUD) am S, Chapter 136, SLA 1996, effective
October 1, 1996.

Changed 04.11.100(f) to grandfather in exempt licenses (Moose's
Tooth Letter). (Section 1)

Changed AS 04.11.135(a) to add two new subsections (3) and (4)
concerning sale of licensee's manufactured beer in quantities of not more
than 5 gallons per day to individual present on premises; and provide small
sample free of charge. (Section 3).

Changed 04.11.450(b) [prohibited financial interest]. Inserted "a
restaurant or eating place license" in this subsection which then prevented
anyone who was a representative or owner of a wholesale business, brewery,
winery, bottling works or distillery for getting a beverage dispensary license,
package store license, or a restaurant or eating place license. Grandfathered
in those who already had a combination of licenses. (Section 4).

CSIIB 69 (L&C) - "An Act requiring certain reports or information from
alcoholic beverage licensees that are also limited liability organizations;
relating to regulation of alcoholic beverage licenses issued to limited
liability organizations; relating to brewpub licenses; relating to package store
licenses; relating to consumption of alcoholic beverage on licensed
premises; relating to the liability of a member of a limited liability
organization who also holds an alcoholic beverage license; extending the
termination date of the Alcoholic Beverage control Board to June 30, 2003;
and providing for an effective date."

Section 4, page 3, line 23: Amends AS 04.11.135(a): Allows sale of
licensee's manufactured beer on other licensed premises of licensee.

Section 4, page 3, line 29: Amends AS 04.11.135 (a): Allows sale of
licensee's manufactured beer to wholesale.
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Section 5, page 4, lines 1-16: Adds new subsection to AS
04.11.135(d) to exempt from (a) the holder of a brewpub license who under
(b) formerly held a brewery license and a restaurant or eating place
"exempt" license and who, under the former brewery license, manufactured
beer at a location other than the premises licensed under the former
restaurant or eating place license may (1) manufacture up to 75,000 gallons
of beer in calendar year onpremises other than premises licensed under
beverage dispensary license; provide small sample free of charge; sell beer
on premises licensed or other licensed premises, to wholesaler, or to
individual present on premises in amount of not more than five gallons per

day.
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26 March 1999

MAR 3 1 flgg

Representative Norman Rokeberg _
Chairman, House Labor & Commerce Committee

Alaska State Legislature

State Capitol
Juneau, Alaska 99801-1182

REF:  CSHB No. 69

Honorable Representative Rokeberg,

The Board of Directors of the Cabaret, Hotel, Restaurant and Retailers Association, Inc.
CHARR, supports all the provisions in CSHB No. 69.

AIo_n(]J with your support and concern CHARR will be following this hill through the
legislative process until it becomes law.

Thank you, again, for your time and effort in providing a good piece of legislation.

| remain at your service,

Larry J. "Hack" Hackenmiller
President, CHARR
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COVER SHEET

PATE: 29 March 1999

TO: Representative Norman Rokcherg
FAX A65 2040

COVER SHEET PLUS | PAGES

From: Larry J. "Hack” Hackenmlller FAX S 907-457-1326
PRESIDENT, CHARR PHONE: 907-457-1327

Please find enclosed my IctLer dated 26 March regarding our
support for CSI1H No. 69. This letter was written BEFORE the

proposed amendmonr by Rep. Croft.

On fir3t review 1 am not happy about the Croft amendment. |
believe this circumvents the authority of the ABC Board and

allows witch hunting by local governing bodies.

Unless 1 missed something 1 believe this amendment should include
a fiscal note for the additional tioie the ABC Board and Atcorney
Generals office will be wusingon JitiguCion AND we should throw
In a few bucks for cord wood forthose loeal communities to burn

their witches.

I will consult with the Boardof Directors and our legislative
personnel regarding the Croftamendment. There 1is plenty of legal
options available to local communities 1in existing Title IV law
to maintain the local control the Croft nnendment seems co imply

is necessary.

I.J. "HACK’ HACKHNMILLIIK, 51d RAKMKUS [.OOI' ROAD. FAIRBANKS. ALASKA 9&V12
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Moose’s-Tooth Brewing Co
Phone: 27$-4999

Fax: 258-4999
E mall: mtbrtYrc<2>gITO®)

Plant address: Mailing address:
2021 spar Ave. PO Box 202549
Anchorage, AK 99501 Anchorage, AK 99520

March 12, 1999

To Whom It May Concern:

In 1995, wc began planning to open a brewpub in Anchorage and applied for a brewery
license and a restaurant and eating place license. Wc were granted these licenses in June
and July of 1996 and on October 1, 1996 AS 04.11.450(b) was amended to prohibit the
ownership of both a restaurant and eating place license and a brewery license. Although
our licenses arc currently protected by grandfather rights we arc interested in opening a

second location but cannot.

Recently Chris Anderson ofthe Glacier Brewhouse proposed amendments to AS
04.11.135(a) that would allow the original five restaurant/brewery licensees to convert

"'their restaurant and brewery licenses into a brewpub license by purchasing a beverage
dispensary license. Although it can be financially difficult for brewpubs that serve only
beer and wine to afford a beverage dispensary license we understand the need to address
the concerns of CHARR/ARBA, alcohol wholesalers and other beverage dispensary

license owners.

Additionally, Section 5 was added to the proposed amendment to insure lha: all ofthe five
original restaurant/brewery licensees were given equal opportunity to become brewpubs.
Unlike the other four rcstaurant/brcwcry combinations, the Moose's Tooth Pub and
Pizzeria and the Moose's Tooth Brewing Company are not co-located in the same

building. The existing language of AS 04.11.135(a) only allows a brewpub to manufacture
beer on the premises licensed under the beverage dispensary license. In other words the
brewing and dining areas ofthe brewpub must be adjacent to one another. Section 5 trcat3
all brcwcTy/rcstauranl combinations licenses before October 1, 1996 alike, whether or not
they are co-locatcd and gives all five ofthe brewc. y/rcstaurant licensees the option to

become a brewpub.

/vI present, a grandfathered brewery restaurant license (G.B.R.) can:

1) produce an unlimited amount of beer
2) sell this beer at the licensee's own restaurant or to other license holders

3 never open a second location
4 never sell its license because ofiis grandfathered status
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If House Bill 69 passes, a G.B.R can:

1) elect toremain as a G.B.R. and continue to abide by ~s 1-4 above, OR

2) elect to purchase a beverage dispensary license (market price is currently S12.5-150K)
and with the purchase ofa brewpub license to become a brewpub (which requires the

G.B.R. holder to permanently relinquish their brewery license)

If House Bill 69 passes and a G.B.R. electsto become a brewpub, the brewpub licensee

con
1) produce a limited quantity of beer per year (4838.7 kegs per year)

2) purchase other restaurant and eating place licenses in order to open additional locations

3) distribute its own beer to other licenses owned by the licensee
4) (must) use a wholesaler (a.ka. a distributor) to sell any beer beyond that consumed at

its own locations
5) sell its license

Although this bill is not a perfect solution to this problem, we believe that it is the most
realistic solution. House Bill 69 allows a G.B.R. to elect to expand (or to remain a G.B.R.)
while addressing the concerns of CHARR/ARBA, local wholesalers and existing beverage

dispensary licensees.
Since

>
*Matt Jones
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SUMMARY:

A grandfathered restaurant/brewery (G.B.R.) combination can:

teenlL .
-no beer production cap

-sell beer at own restaurant
-sell beerto other licenses

other than its own
-use distributor or self-distribute
-never open a second location
-never sell license as package b/c of grandfather

status

After House Bfll 69
-G.B.R. can continue & operate as at present OR

-elect to purchase beverage dispensary
license & become brewpub

Ifafter House Bfll 69. G.B.R. elects to become brewpub
-must relinquish brewery license
-accept 4838.7 keg/year production cap

-can purchase other restaurant licenses & open subsequent locations
-can self-distribute to other license owned by beverage dispensary owner
-must use a distributor to distribute product to any license noc owned by bev dispensary

owner
-can sell its license as package

Ut.-Srn



2356 Sonstrom Drive
Anchorage, Alaska 99517
Ph: 907-243 -0644

April 16, 1999

Representative Norman Rokeberg
Alaska State Legislature

State: Capitol (MS 3100)

Juneau, Alaska 99801-1182

Deai-Representative Rokeberg:

I am writing to request expedited action on CSHB69 (L&C). | am
particularly interested in the proposal amendments to AS 04.11.135(a), and AS
04.16.120(b). The former proposal would allow a brew pub owner to own more
than one establishment, and would allow him to sell to a wholesaler. The latter
would let him allow a customer to take wine of his choice to a restaurant at which
he is eating. Both of those amendments would make dining more enjoyable for
the public, and would bring Alaska’s laws more in line with what the generally

American public is used to and expects.

I have no interest in any brew pub or other alcohol dispensing
establishment, and, except as a customer, never have. Thank you.

Sincerely yours,

George R. Schmidt

APR19 199
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Silver Gulch Brewing and Bottling, Inc.
PO Bart 82125
Fairbanks, Alaska 99708

Tel (907) 452-2739 Fax (907) 452-2774

Browing a Bottling ©
Fazx&w®, A laska e-mail: gbwMtjr@polamet.com

May 7,1999

Alaska State Legislature
Attention: Sen. Robin Taylor
Reference: House Bfll 69

Dear Senator Taylor:

I am writing you to voice my concern over a portion of the wording in House Bill 69
that is currently in the Senate Judiciary Committee. The section in question is as

follows:

Osottoft 0. AM04.11.136 (a)(0) "...sail boor BMnn&cturad on tk promisee
UosssmmS under the beverage dispensary lieocre to a person ttociMed as a
wholesalerunder AS04.11.160.”

While this wording may seem insignificant, it could hasve a significant, adverse effect
an our business operations. Specifically, under the current Alcoholic Beverage
Control Board regulations, a Brewexy Licence flitlc 4, See. 04.11.130) is not allowed
to sell beer for consumption on the licensee premises (brewery), but may sell to to
"... a person licensed under this title, or in another state or country.X What this
means is that; as a Brewery License holder, the only channel for sales of our
product in volume larger than 5 gallons is to the holder of a dispensary license or a

licensed wholesaler.

State law currently also allows for the operation of "Brewpub licenses" (AS
04.11.135), where the holder ofa beverage dispensary license who is also the holder
ofa brewpub license to sell their beer on premises.

The revised Section 5 (see above) would allow the holder of a Brewpub License to
operate their bueineas in direct competition with the holder' of a Brewery license,
while prohibiting the holder of a Brewery license from exercising the same
opportunity. Iifthis passage is not deleted from HB 69, it will crer-ts »r\ unfair
advantage to a very small group of Brewpub license holders by affording them
privileges that are not available to Breweries.

In die interest: of maintaining the currently “level playing field”, I would -strongly
recommend that the aforementioned passage be removed from HB 69.

Thankyou again for your time and consideration, | would be glad to talk to you on
this or any otlier related matter. | would also be glad to give you a personal tour of
our fadfities the next time you axe in Fairbanks.

Sincerely,

Glenn Brady
President, Silver Gulch Brewing and Bottling, Inc.

America'* Most Northknn Bmkwkry

. 01
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7329 Arctic Boulevard “ Anchorage, Alaska 99518
Rrewhousc & Office (907) 344-1179 m 12X (907) 344 0050

Alaska State Legislature
Senator Robin Taylor
State C'apitol

Juneau. AK 99801-1182
May 7, 1999

Dear Senator Taylor.

lam in charge of beer sales at Midnight Sun Brewing Company On behalfofmyselfand my company | would
like to voice my opposition to a piece of legislation that would have a negative impact on my brewery license.
This legislation would also have a negative impact on other breweries throughout the stale of Alaska.

The Micro-breweries and Brewpubs in Alaska are currently working on forming a Brewer’s Guild for the State of
Alaska. The Guild's purpose is to mecl regularly and try to bring logic and fairness to our laws. This bill is
neither logical or fair. House Bill 69 (Senate Judiciary Committee) has a section in it that will allow a hard liquor
license bolder to act like a brewery. Ifbrewery license holdeis cun not sell hard liquor, then why should a liquor
license bolder be able to wholesale beer? The section thnt sHouid be deleted from the bill is:

Section 5. As704.11.135(a)(5) “Sell beer manufactured on the premises licensed under
the bex'erage dispensary license to aperson licensed as a wholesaler under AS

04.11.160."

The Guild attempted to compromise with the special interests groups tiiat would like to sec this bill pass, but there
was no desire to budge in the iterest of fairness or logic. Please do not let this bill pass through this committee or

the Senate without removal of this section.

Thank you for your time and please feel free to contact me or Mark Staples (President) regarding this bill

Sincerely.

Find these Wiki Alaska Ales and Lagers on draft and in 22-0z bottles...
Firewood lloney Wheal Beer « Wolf Spirit Sparkling Ale
Kodiak Brown Ale * Mammoth Extra Stout «Old Whiskers llefcwelzen
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PAX TRANSMISSION: May 7, 1999

Alaska State Legislature
Senator Robin Taylor

Stale Capitol

Juneau. Alaska 99801-11#2

Dear Senator Taylor.

lam President and majority owner of The Borealis Brewery in Anchorage. There is a piece of legislation
dial atl'eets the onv ironnieni in which 1do business tluit I would like to see amended, flic goals ofany
legislation governing a new industry such as ours should require responsible behavior, encourage
economic development and growth, and create a level playing field lor all businesses to compete.
Bill 69. now in the Senate Judiciary ( immiiticc. tails to accomplish am of these lInee goals.

House

The section of house bill 69 which governs brew pub licensing includes amendments which would allow
two specific businesses to expand. Ihere is no doubt lhat both businesses would benelit from a change in
the law, however the way llouse Bill 69 now reads it would allow their growth in a way that gives them an

unfair advantage over other breweries in Alaska.

Specifically, section 5. which reads:
"Section 5. AS 04.11.135(a)(5) "sell beer manufactured on the premises licensed under the beverage

dispensary license to a person licensed as a wholcsulcr under AS 04.11.160."
creates a class of beverage dispensary license holders that can wholsale beer, while beer wholesalers are

prohibited from selling liquor.

This seems a minor point, however it has the potential to he devastating to a business like mine. lcompete

with the other producers of beer in Alaska every day. and to grant one or two businesses a right that the
rest of us are denied is using legislation to advance the competitive interests of an individual instead of Hie

collective interests ofan industry or the Slate.

Brewery legislation lias been n highly contentious issue, and this is not (lie last you will be hearing from me
on the subject. We have newly formed a Brewers' Guild and intend to tackle brewery legislation in a wity

that creates a fair placing Held for all businesses in our industry.

Again, please Delete the portion of Ilouse Bill 69 referenced above. It will help tiring fairness to an
extremely competitive fledgling imlustiy.

Sincerely,

Good Beer.
Brewed by Alaskans, for Alaskans.
The Borealis Brewery. 349 H. Ship Creek Avenue. Anchorage, Alaska 99501.
(907) .778-5480. Tax: 278-4195.
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Finance Office Gary J. Klopfer,

3401 Denali St.. 202-A Member Manager/Owner
Anchorage, Alaska I( ESTAUU FIANTT Phane: (907) 561-2274
99503 - [ 1 Fax:  (907) 563-9354

May 7,1999

Alaska State Legislature
Senator Robin L. Taylor
State Capitol

Juneau, AK 99801-1182

Dear Senator Taylor

I own the Snow Goose Restaurant and the Sleeping Lady Brewing Company. | would like to bring your
attention to a piece oflegislation that impacts my brewery license in a negative way. It also impacts all the
other brewery license holders in the State in a negative way. We are in the middle of forming a Brewers
Guild for the State ofJJaska to try and bring logic and fairness to our laws. This bill does not do that.
House Bill 69 (Senate Judiciary Committee) has a section in it that will allow a hard liquor license holder
to act like a brewery. It brewery license holders can not sell hard liquor, then why should a liquor license
holder be able to wholesale beer? The section that should be deleted from thus bill is:

Section 5. AS 04.11.135(a)(5) “Sell beer manufactured on the premises licensed under
the beverage dispensary license to a person licensed as a wholesaler under AS

04.11.160--

Woc tried to compromise with the .special interests that want this bill and section passed, but they had no
interest in laimess or logic for the industry or for the State. Their only interest is in what they could get for
themselves!

Please do not let this bill pass through this committee or the Senate without having this section removed
for the betterment ofthe industry. | firmly believe in fairness and a level playing field for all industry in this

Great State of Alaska.
Thank you for your time and Twould be glad to talk to you about this subject at any time.

SLEEPING LADY BREWING COMPANY
717 West 3* Ave., Ajichoragc. Alaska 99501
(907) 277-7727

TOTAL P.01






FISCAL NOTE
STATE OF ALASKA BILL NO. HB 79
1999 LEGISLATIVE SESSION

Revision Oate/Timo (Nolo ifcorroclion)

Dept. Affected Commerce & Econ. Dev.

Banking. Securities and Corporations

Title Uniform Commercial Code: Letters of Credit BRU
Component Banking. Securities and Corporations

Sponsor Houso Labor and Commerce By request

Requester Component Serial No. 1230

EspendtturegTRevcnuea (Thousands of Dollars)

Note: Amounts do not include Inflation unless otherwise noted below.

FT 2000 FT 2001 FT 2002 FY 2003 FT 2004 FT 2005

OPERATING EXPENDITURES
Personal Services

Travel

Conlractual

Supplies

Equipment

Land & Slaiclures

Grants & Claims

Miscellaneous

TOTAL OPERATING 9.0 0.0 I 0.0 0.0 I 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES ( ) | 0.0 0.0 0.0 0.0 0.0 | 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 Gr Match
1004 Gr
1005 GF/Program Receipis
1037 GF/Menial Heaiin
Other (Specify Type)

TOTAL O a o 0.0 0.0 0.0 | 0.0

Estimate of any current year (FY99) coat:
POSITIONS
FuU-limo
Part-timo
Temporary
ANALYSIS: (Arach a separate page V necessary”

Phone 465*2521

Franklin i.elder. Director
Date/Time 2/26/99 11:49 AM

Prepared by
Oivision Banking. Secunties and Carporatioes

rr
Date '-(z0 fa

OeOoran 3. Sedwck
Commerce and £conop(!<J Qevefoonvfnt

ri— - — u ~

TO GOVERNOR'S LEGISLATIVE OFFICE

Approvod by Commissioner

Agency
1
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES

. I . For further distribution miormeaon. call tne Governor's Legislative Oriice
NMBslibe Dhi Page o



SPONSOR STATEMENT FOR
BILL REVISING UNIFORM COMMERCIAL CODE, ARTICLE 5
(LETTERS OF CREDIT)

House Labor and Commerce Committee

The basic purpose ofthe revision of Article 5 ofthe Uniform Commercial Code is to
update the law governing the S200 billion U.S. irtier-of-credit industry. All 50 states and Puerto
Rico, Guam, and the District of Columbia have adopted the UCC, including Article 5. Itisnow
necessary for Article 5 to be revised, to recognize changes in technology and in commercial
practices, so as to avoid litigation over the increasing number ofissue** that are no longer
adequately dealt with in the decades-old current law. One ofthe main features of this revision is

the simplification of Article 5. Another is its recognition ofthe Uniform Customsand Practices

for Documentary Credits, a body of material that is used in conjunction with most international

letters ofcredit.

Lettera of credit are used to obtain payment as a backup to other kinds ofcredit extension;

they arc very important in international trade. Prior ambiguities in the law dealing with the

concept of fraud in the transaction are clarified. Article 5 becomes much simpler and less detailed

because o f the explicit reliance upon standards of practice It continues to provide rules that can

be waived or modified by agreement between the panics.

This revision of Anicle 5, promulgated by the National Conference of Commissioners on

Uniform State Laals in 1995, has already been enacted in 39 jurisdictions and. as ofJanuary 15 of

this year, is pending in the legislature ofan additional jurisdiction. It is necessary for Alaska to

enact this bill in order to keep up with developments in the commercial law area, and avoid

becoming a commercial backwater.

Thank you,

SPONSOR STATEMENT FOR BELL REVISING COMMERCIAL CODE ARTICLE 5
*UUtwit

Sponsor Statement



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
130 Seward Street. Suite 409

FAX (907) 465-2029
Mail Stop 3101 Juneau. Alaska 99801-2105

MEMORANDIIM February 17, 1999

SUBJECT: Sectional summary of HB 79 relating to letters ofcredit (Work Order
No. 21-LS0375\D)

TO: Representative Norman Rokeberg, Chair
Mouse Labor and Commerce Committee

Attn: Janet Seitz

FROM: Theresa Bannister
Lc'islative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary ofa bill should not be considered an
authoritative integmetation of the bill. The introductory remarks and the other descriptions
of the sections necessarily contain some generalizations and simplifications. As a result,
please keep in mind that the bill itself is the best statement of its contents.

Basicrdc5cdp.tionL_dcliiiitioiis_uscdLiii_su.ininary. In general, a letter ofcredit is an
agreement by a bank or other person made at the request ofa customer that the bank or other
person will honor demands for payment (or a demand for delivery of an item of value) when
the conditions in the letter ofcredit are met. As an example, a letter ofcredit may be used
when a bank customer wants to buy some merchandise, but the manufacturer won't ship
without assurance of payment. The bank issues a letter ofcredit and is the "issuer." The
customer requesting the letter ofcredit is the "applicant." The manufacturer (or other person

who will be paid) is the "beneficiary."

To obtain the payment or delivery, the beneficiary must present the required documents.
This is referred to as a "presentation” of the documents or "presenting” the documents.
When the bank pays or delivers the item to the manufacturer, the bank "honors” the letter of

credit. If the bank doesn't pay or deliver upon presentation of the documents, the bank

"dishonors" the letter ofcredit.

If the bank authorizes another person to make the payment or deliver under a letter ofcredit.
that person is a "nominated person." If the nominated person also undertakes to honor a

letter of credit, that person is a "confirmer."

Ah "adviser" is a person who notifies the beneficiary (or another "adviser” who will notify
the beneficiary) that a letter of credit has been issued, confirmed, or amended.

Sectional Analysis
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This bill revises the rules that set up how letters ofcredit work and the relationships between
all of the various parties involved.

Section 1. AS 09.30.070(b). Makes an amendment con formini' this subsection to proposed
AS 45.05.111(d). This bill section deals with interest on a court judgment and establishes
when interest starts accruing before the judgment is handed down. Under AS 45.05.111(d),
interest on money owed for a liability found under AS 45.05.111(a) - (c) starts when the
letter ofcredit is wrongfully dishonored or on another appropriate date.

Section 2. AS 45.01.105(b). Makes an amendment conforming this subsection to the
proposed AS 45.05 changes. AS 45.01.105 identifies which state or nation's law governs in
certain cases involving more than one state or nation. The amendmei.t states that

AS 45.05.116 establishes what law governs for letters ofcredit.

Section 3. AS 45.02.512(a). Makes an amendment conforming this subsection o proposed
AS 45.05.109(b). Excuses a buyer from making payment, even if the contrict requires
payment before inspection and the required documents are tendered, if the circumstances

would justify an injunction under AS 45.05.109(b).

Section 4. AS 45.05.102. Defines the terms used in the revised chapter on letters ofcredit
(AS 45.05). See the introductory comments to this memo for more simple definitions of the

most important terms.
Section 5. AS 45.05.103. Delines the scope of AS 45.05.

AS 45.05.103(a). States that the chapter applies to letters ofcredit and transactions involving
letters ofcredit.

AS 45.05.103(b). States that this chapter, by itself, does not govern how to treat another
situation or person not covered by this chapter.

AS 45.05.103(c). States that you can change the provisions of this chapter by an agreement,
except as provided by certain listed statutes. States that a general provision to excuse
liability or limit remedies won't work to change the obligations imposed by this chapter.

AS 45.05.103(d). States that the rights and obligations of an issuer to a beneficiary, or to a
nominated person, are independent of the contracts and arrangements underlying the letter
ofcredit. Inother words, the existence, performance, and nonperformance of the underlying
contract or arrangement don't affect the rights and obligations under the letter ofcredit.
Includes under this subsection contracts between the issuer and the applicant and between

the applicant and the beneliciary.

ScclionjG. AS 45.05.104. Sets out just what a letter of credit and certain related documents
must consist of. They must be in a form that can provide a record and must be authenticated
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by a signature or authenticated as required under die parties’ agreement or by the standard
practice referred to in AS 45.05.108(e).

Section 7. AS 45.05.105. Stales that you don't need consideration (something of value to
be received by a party) in order to issue, amend, transfer, or cancel a letter ofcredit, advice,
or confirmation. Contracts usually require that each party receive something as consideration
(not necessarily money or other property, but something of value to the party).

S.tclioii.s. AS 45.05.106(a). States that a letter ofcredit becomes enforceable against the
issuer when the issuer sends it to the beneficiary or adviser. States that you can't revoke a

letter of credit unless the letter says so.

AS 45.05.106(h). States that an amendment or cancellation ofa letter ofcredit does not
affect the rights and obligations of certain listed persons (e.g., beneficiary and applicant)
unless they consent to the amendment or cancellation, or unless the letter ofcredit says it
is revocable or that the issuer can amend or cancel it without the consent.

AS 45.05.106(c). States when a letter ofcredit expires if it does not slate the date or does
not have a provision that determines when it expires. The letter ofcredit expires one year
after its stated date oi issuance or. if not stated, one year after the date it is issued.

AS 45.05.106(d). States that a perpetual letter ofcredit expires live years after its stated
date of issuance or, if not staled, live years after the dale it is issued.

Section 9. AS 45.05.107(a). States that a confirmer is directly obligated on the letter of
credit and has the rights and obligations of the issuer (as far as the letter of conlirmafon says
it does). Also slates that the conlinuer has rights against, and obligations to, the issuer as if
the issuer were the applicant and the confirmer had issued the letter ofcredit at the request

of the issuer.

AS 45.05.107(b). States that a nominated person does not have to honor or give value when
the necessary documents are presented to collect under a letter ol credit, unless the person

is also a conlinuer.

AS 45.05.107(c). States that a person requested to advise may decline to act as an adviser.
States that an adviser is not required to honor or give value when the necessary documents
are presented to collect under a letter ofcredit. unless the adviser is also a conlinuer. States
that an adviser's job is to advise accurately about the terms of the letter ofcredit and related
documents, and. with regard to the beneficiary, to check if the request to advise is authentic.
States that a letter ofcredit, confirmation, or amendment is enforceable as issued even if the

advice is not accurate.

AS 45.05.107(d). Stales that a person who notifies a transferee beneficiary (a person to
whom the beneficiary has transferred the beneficiary's interest under the letter ofcredit)
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about the terms ofa letter of credit or related document has the rights and obligations of an
adviser under (c) of this section. Slates that the terms of the notice to the transferee
beneficiary and transferor beneficiary (the beneficiary who transferred the interest in the
letter of credit) may be different, as allowed by the letter ofcredit or related document that
is received by the person who notifies the transferee beneficiary.

Section 10. AS 45.05.108(a). Except as provided in the section on fraud and forgery,
requires an issuer to honor a presentation that appears on its face to comply strictly with the
letter of credit. The standard practice of financial institutions determines whether the
presentation complies as required. Requires an issuer to dishonor a presentation that does
not appear to comply, except as provided in AS 45.05.113 and otherwise agreed with the

applicant.

AS 45.05. K)S(b). Stales that upon presentation an issuer has a reasonable time to perform
certain acts. The reasonable time may not exceed seven business days after the day of
receipt. These acts are to honor the presentation, to notify the presenter that there are
problems, or. if the letter ofcredit provides for honor after seven business days after

presentation, to accept a draft (check) or incur a deferred obligation.

AS 45.05.105(c). States that in two situations an issuer is prevented from asserting that a
problem causes the issuer to dishonor the letter ofcredit. The first situation is when the
issuer does not give timely notice of the problem. The second situation is if the issuer gives
notice but the problem is not stated in the notice. This subsection is subject to the fraud,

forgery, and expiration assertions under (d).

AS 45.05.10S(d). States that an issuer can still assert that there has been fraud or forgery
(under AS 45.05.109(a)) or that the letter ofcredit has expired before presentation in order
to dishonor a presentation, even if the issuer failed to given the required notice or to mention

the fraud, forgery, or expiration in the notice.

AS 45.05.108(e). Requires an issuer ofa letter of credit to comply with the standard practice
of financial institutions that regularly issue letters ofcredit when the issuer handles letters
ofcredit. States that a court is the determiner of whether the issuer has complied with the
standard practice. Directs a court to allow the parties to present evidence of what is the

standard practice.

AS 45.05. 10S(f). States what an issuer is not responsible for. An issuer is not responsible
for the performance or nonperformance of the contract, arrangement, or transaction
underlying the letter ofcredit. An issuer is not responsible for another person's acts or
omissions. An issuer is not responsible for knowing the usage ofa particular trade, except
for the standard practice of financial institutions issuing letters ofcredit.

AS 45.05.1()S(g). Directs an issuer to ignore certain nondocumentary conditions contained
in a letter ofcredit.
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AS 45.05.10S(h). Requires an issuer who does not honor a presentation under a letter of
credit to return the documents presented, or to hold them for the presenter and notify the

presenter.

AS 45.05.10S(i). Establishes certain rights and limitations for an issuer when the issuer
honors a presentation under a letter ofcredit. The issuer is entitled to be reimbursed by the
applicant; the reimbursement must be made in funds that are available immediately to the
issuer not later than the date of payment. The issuer takes the documents presented without
any claims by the beneficiary or presenter. The issuer may not claim a right of recourse
under AS 45.03.414 - 45.03.415 on adraft (check). Except as provided in two other sections,
the issuer may not get the money or another valuable back if there was a mistake, if the
mistake involves obvious problems in the documents or tender that are apparent on the face
of the presentation, The issuer is discharged unless a required signature ofthe beneficiary

was forged,

Section 11. AS 45.05.109(a). Gives an issuer directions on what to do if presentation
documents appear to meet the requirements ofthe letter ofcredit. but a document is either
forged or materially fraudulent, and honoring the documents would result in a material fraud

by the beneficiary on the issuer or applicant.

Directs the issuer to honor the presentation ol The documents if honor is demanded by certain
persons under certain circumstances. The first is a nominated person that has given value
in good faith and without notice ofthe forgery of fraud. The second is a conlimior that has
honored its continuation in good faith. The third is a holder in due course ofa draft (check)
that was drawn up under the letter ofcredit and taken by the holder in due course after
acceptance by the issuer or nominated person. The fourth, is the person who has had the
issuer's or nominated person's deferred (doesn't have to be paid immediately) obligation
transferred (assigned) to the person, if before the obligation was incurred by the issuer or
nominated person, the person gave value to get the assignment and did not have notice ofthe

forgery or fraud.

Allows the issuer to honor or dishonor the request for payment if the issuer acts in good faith
and if the situation does not fall under categories (1) - (4) above.

AS 45.05.109(b). Authorizes a court to enjoin an issuer from honoring a request for payment
(or grant similar relief against the issuer or other persons) when an applicant claims forgery
or fraud, but only if four listed conditions are met. The first is that the relief must not be
prohibited under the law governing drafis that have been accepted by the issuer, or governing
a deferred obligation incurred by the issuer. The second is that a beneficiary, issuer, or
nominated person who may be adversely affected must be adequately protected against loss
resulting from the court giving the relief, The third is that all ofthe conditions for obtaining
the court relief in this stale must be satisfied. The fourth is that applicant is likely to succeed
on the claim of forgery or fraud and the person demanding that the presentation be honored

does not qualify for protection under (a)( I).
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SECtioiLJL2.  AS 45.05.110(a). Establishes certain things that the beneficiary warrants when
the presentation is honored. The beneficiary warrants to the issuer, to another person to
whom the presentation is made, and to the applicant that there is no fraud or forgery as those
terms are described m AS 45.05.109(a). The beneficiary warrants to the applicant that the
payment (or transfer of value) does not violate an agreement between the beneficiary and the
applicant or another agreement connected to the letter ofcredit.

AS 45.05.110(b). States that the warranties in (a) are in addition to other warranties under
AS 45.03 (UCC; negotiable instruments), AS 45.04 (UCC: bank deposits and collections),
AS 45.07 (UCC: warehouse receipts, bills of lading, and other documents of title), and
AS 45.0S (UCC: investment securities) that are related to the presentation or transfer ofthe

documents.

Section 13. AS 45.05.111(a). Allows a beneficiary, successor beneficiary, or a nominated
person to recover from the issuer of a letter of credit the amount in dispute if the issuer
wrongfully dishonors or states that the issuer will not honor its obligation. If the issuer's
obligation is not to pay money, this subsection allows the claimant to make the issuer
perform what the issuer was supposed to perform, or, if the claimant elects, to recover an
amount of money that equals the value ofthe performance. Allows the claimant to also
recover damages that flow directly and immediately from the dishonor but not more remote
damages. Slates that the claimant does not have to take action to avoid the damages that
might result. However, reduces the awarded damages to the extent the claimant does avoid
the damages. Requires the issuer to prove the amount ofthe damages that the claimant
avoided. If the claim is based on the issuer repudiating the obligation before presentation of
the documents, states that the claimant does not have to present the documents normally
required to require the issuer to pay or deliver the value required.

AS 45.05.111(b). Allows the applicant to recover damages from the issuer if the issuer
wrongfully dishonors a draft or demand presented under a letter of credit, or if the issuer
wrongfully honors a draft or demand under the letter ofcredit. Allows the claimant to
recover damages that flow directly and immediately from the wrongful act, but not the more
remote "consequential” damages. Reduces the amount of awarded damages by any amount

saved due to the wrongful act.

AS 45.05.111(c). Allows a person to recover from an adviser or nominated person, other
than a confirmer, the person's damages resulting from the adviser's or nominated person's
breach of an obligation under this chapter or from an issuer’s breach of an obligation not
covered by (a) or (b). Allows the person to recover only damages that How directly and
immediately from the breach, but not the more remote consequential damages, less any
amount the person saves due to the breach. Slates that a confirmer has the liability of an
issuer under (a), (b), and this subsection, to the extent olThe confirmation.
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AS 45.05.111(d). States that an issuer, a nominated person, or an adviser who is liable under
(@ - (c) must pay interest on the amount owed from the date ofthe wrongful dishonor, or

from another appropriate date.

AS 45.05.111(e). Directs the court to award attorney fees and costs to the party who wins
a court action for a remedy under this chapter.

AS 45.05.111(0- Allows parties to establish ahead of time by agreement the amount of
damages that would result from a breach of an obligation under this chapter. However, the
amount or formula for calculating the amount must be reasonable.

Section 14. AS 45.05.112(a). Prohibits transferring the right ofa beneficiary to payment
or performance under a letter of credit, except when the transfer occurs by operation of law
as provided under AS 45.05.1 13, or unless the letter ofcredit says the right is transferable.

AS 45.05.112(b). Allows in two circumstances an issuer to refuse to carry out or recognize
a transfer, even ifallowed under the letter ofcredit. The lirst circumstance is that the transfer
would violate the law that applies to the situation. The second circumstance is that the
transferor or the transferee has failed to comply with the letter ofcredit, or with another
requirement that relates to the transfer, and that is within the standard practice of financial
institutions regularly dealing with letters ofcredit or that is otherwise reasonable under the

circumstances.

Section 15. AS 45.05.113(a). Allows a person who succeeds another person as the
beneficiary under a letter ofcredit to perform certain listed acts without having to disclose
that it is a successor ofthe beneficiary. The successor may consent to amendments. The
successor may sign and present documents. The successor may receive payment or other

items of value in the name ofthe beneficiary.

AS 45.05.113(b). Allows the successor ofa beneficiary to perform certain listed acts in its
own name as the disclosed successor to the beneficiary. The disclosed successor may
consent to amendments. The disclosed successor may sign and present documents. The
disclosed successor may receive payment or other items of value. Except as provided by (e),
directs an issuer to recognize a person who is disclosed to be a successor beneficiary as a full
beneficiary if the successor beneficiary complies with the standard practice for financial
institutions regularly dealing in letters ofcredit, or. in the absence ofthe standard practice,

with other reasonable procedures that will protect the issuer.

AS 45.05.113(c), States that an issuer does not need to determine whether a person alleging
to lie a successor beneficiary is actually such a beneficiary or whether the purported

successor's signature is genuine cr authorized.

AS 45.05,113(d) States that honoring a purported successor's presentation under (a) or (b)
that appears to be in compliance has the consequences identified in AS 45.05. 10S(i) even if
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Ilie person is not really the successor of the beneficiary. States that documents signed in the
name ofthe beneficiary or a disclosed successor by a person who is not really the beneficiary
or the successor beneficiary are considered to be forged documents when applying

AS 45.05.109.

AS 45,05.113(e). Allows an issuer (if the issuer's rights of reimbursement are not covered
by (d) or by similar law), any confirmer, and any nominated person to decline a presentation

as provided in (b).

AS 45.05.113(1). States that ifa beneficiary changes its name after a letter ofcredit is issued,
the beneficiary has the same rights and obligations as a successor beneficiary under this

section.

S.cctioii_Le. AS 45 05.114(a). Defines "proceeds ofa letter ofcredit” for the section.

AS 45.05.114(b). Allows a beneficiary' to assign (transfer to another person) its right to the
proceeds ofa letter ofcredit. Allows the beneficiary to do this before presentation, by
assigning the right to receive proceeds \\ hen the conditions are satisfied in the letter ofcredit.

AS 45.05.114(c). Allows the issuer or nominated person to refuse to recognize an
assignment ofthe proceeds ofa letter ofcredit until the issuer or nominated person agrees

to the assignment.

AS 45.05.114(d). States that an issuer or nominated person is not required to give or
withhold its consent to an assignment (transfer to another person) ofthe proceeds ofa letter
of credit.  Prohibits the issuer or nominated person from withholding the consent
unreasonably if the assignee has and shows the letter ofcredit and if presentation ofthe letter

ofcredit is required before honor.

AS 45.05.114(e). States that the rights ofa transferee beneficiary (a subsequent beneficiary
to whom a beneficiary's rights have been transferred) or ofa nominated person do not depend
on the beneficiary's assignment (transfer) ofthe proceeds ofa letter ofcredit and are superior

to the assignee's right to the proceeds.

AS 45,05.114(1). Stales that the rights under this section between an assignee and an issuer,
a transferee beneficiary, or a nominated person, and the issuer's or nominated person's
payment of proceeds to an assignee or a third person, do not affect the rights between the
assignee and a person other than the issuer, transferee beneficiary, or nominated person.
States that the creation and perfecting (making effective) ofa security interest (an interest
taken to secure a payment) in (or granting) a beneficiary's rights to proceeds, and assignment
of (transferring) those rights, are governed by AS 45.09 (UCC: secured transactions) or
other law. States that the rights and obligations arising on the creation and perfection ofa
security interest or arising on another assignment (transfer) ofa beneficiary's rights to
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proceeds, are governed by AS 45.09 or other law, as against a person oilier than the issuer,
transferee beneficiary, or nominated person.

SECHQU LZ  AS 45.05.115. Limits how long a person has to bring an action in court to
enforce a right or obligation under this chapter. Limits the time to the later of (1) one year
after the expiration date ofthe letter of credit, or (2) one year after the basis for the action
occurs. States that a basis for the action arises when there is a breach (of an obligation)
under this chapter, even if the injured party does not know about the breach.

-Section 18. AS 45.05.116(a). States that the liability of an issuer, a nominated person, or
an adviser is governed by the jurisdiction that the parties choose by agreement if the
agreement is in the form ofa record signed or otherwise shown to he authentic by the parties
under AS 45.05.104 or by a provision in the letter ofcredit, confirmation, or other
undertaking. States that the selected jurisdiction is not required to be related to the

transaction involved.

AS 45.05.116(b). States which jurisdiction governs the liability of certain listed persons for
their acts or failure to act, unless (a) applies. States that the jurisdiction is the jurisdiction
where the person is located. Considers the person to be located at the address stated in the
person's promise. States that if more than one address is indicated, the person is considered
to be located at the address from which the promise ofthe person was issued. When dealing
with jurisdiction, selection of whose law to apply, and recognition of letters ofcredit between
bank branches, but not a court judgment, the branches ofa bank are considered to be separate
juridical entities, and a bank is considered to be located where the bank's branch that is

related to the matter is considered to be located under this subsection,

AS 45.05.116(c). States that, except as provided otherwise in this subsection, the liability
of certain listed persons is governed by rules of custom or practice that the parties expressly
select for the letter ofcredit or confirmation, or undertaking. Gives as an example the
Uniform Customs and Practice for Documentary Credits. States that if both this chapter and
the rules of custom or practice apply to the liability, the rules govern, unless they conflict
with a provision of this chapter that cannot be changed (see AS 45.05.103(c)).

AS 45.05.116(d). States that this chapter governs ifa conflict occurs between this chapter
and AS 45.03 (UCC: negotiable instruments), AS 45.04 (UCC: bank deposits and
collections), AS 45.09 (UCC: secured transactions), and AS 45.14 (UCC: funds transfers).

AS 45,05.116(e). States that the location for settling disputes under this chapter may be
chosen in the same manner as the governing law is chosen under (a), and that the selection

has the same binding effect.

Section 10. AS 45.05.117(a). Stales that an issuer who honors a letter ofcredit is
subrogated to the rights of (is substituted for and can claim the rights of) certain listed
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persons. The first person is the beneficiary, and the substitution is the same as if the issuer
were a back-up debtor on the underlying obligation owed to the beneficiary. The second
person is the person who requested the issuer to issue a letter of credit and the subrogation
is to the same extent as if the issuer were tiie back-up debtor on the obligation owed to the

applicant.

AS 45.05.117(b). States that an applicant that reimburses an issuer is subrogated to the
rights of (is substituted for and can claim the rights of) certain listed persons. The
subrogation is to the same extent as if the applicant were the secondary debtor on the
obligation owed to the issuer, and the applicant has the subrogation rights ofthe issuer to the

rights ofthe beneficiary stated in (a).

AS 45.05.117(c). States that a nominated person who pays or gives valir against a draft
(cheek) or demand presented under a letter of credit is subrogated to the rights of (is

substituted for and can claim the rights ol) certain listed parties.

AS 45.05.117(d). States that the right ofsubrogation in (a) and (h) don't arise until the issuer
honors the letter of credit or otherwise pays under the letter ofcredit. States that the rights
ofsubrogation in (c) don't arise until the nominated person pays or otherwise gives value
under the letter ofcredit. These provisions apply even if there is an agreement that slates
otherwise. Until the events occur, the persons do not obtain under this section any present
or future rights that would form the basis for a claim, defense, or excuse.

Section 20. AS 45.09.103(a). This amendment adds "rights to proceeds of written letters
of credit" to the items that are covered by this subsection. The subsection deals with
determining which jurisdiction's law applies when perfecting (making effective) secured
transactions (agreements where one party transfers an interest in property to secure a
contract), and what happens when collateral that is subject to a perfected security interest in

another jurisdiction is brought into and kept in this state.

.Section 21. AS 45,09.104. States that AS 45.09 (UCC: secured transactions) does not
apply to the transfer of an interest in a letter ofcredit, except for the rights to proceeds ofa

written letter ofcredit.

S.cction 22.  AS 45.09.105(c). Adds two definitions to the definitions that apply in
AS 45.09 (UCC: secured transactions): "letter ofcredit™ and "proceeds ofa letter ofcredit."”

Section 23. AS 45.09.106. Adds "rights to proceeds of written letters ofcredit” to the
definition of "general intangibles" that is used in AS 45.09 (UCC: secured transactions).

S.’ctiou 24. AS 45.09.304(a). Stales that to perfect (make effective) a security interest
(interest given to a person to secure performance ofa contract) in the rights to proceeds of
a written letter ofcredit. the party that is secured must take possession ofthe letter of credit.
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Section 25. AS 45.09.305, Allows a person to obtain an interest that secures performance
of an obligation in the "rights to proceeds ofa written letter ofcredit™ by taking possession
ofthe letter of credit.

Section 26. Subsection (a) states tiiat this Act applies to a letter ofcredit that is issued on
or after the effective date of this Act. States that this Act does not apply to a transaction,
event, obligation, or duty that is associated with a letter ofcredit issued before the effective

dale of this Act.

Subsection (b) states that a transaction associated with a letter ofcredit issued before the
effective date of this Act, and the accompanying rights, obligations, and interests are
governed by current law as if this Act had not occurred.

Section 2. Makes the Act effective January 1, 2000.

TLB:glc
99-060.glc
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LETTERS OF CREDIT ARE IMPORTANT —Letters of credit arc very
It has become a common method of

important in international trade.
The use of letters of credit has

guaranteeing and obtaining payment.



UCC5 IS MODERNIZED —Origin*! UCCS5 in many way-3is out of touch with
current practice and major gap* cauic inwcoc*uuy litigation. The revised
UCCS5 authoress the use of electronic technology; expressly permits deferred
payment letters of exedit and two-party letters of credit; provides rules for
unstated expiration dates and "perpetualXletters of credit; and conforms to

existing practice for assignment of proceeds,
UNIFORMI | Y —It is important that U.S. law regarding letters of credit be

in accord with international rules and practices, but since letters of credit are
a major instrument in domestic transactions as well, both international and
domestic trade requires uniformity of law. These rules should be consistent
within the United States.

CONCLUSION —The revised UCC Article 5 is a significant improvement
over current provisions, and will lessen Litigation, clarify marten which had
been disputed, and encourage sound practices, promoting internaliana] trade.
For all of these reasons, UCC5 should be adopted by all states as soon as

possible.
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January 27, 1999

JN27 199

The Honorable Norman Rokebcrg, Chair
House Labor and Commerce Committee
Alaska State Legislature
Room 24, State Capitol
HAND DELIVERED

Juneau, Alaska 99801-1 1S2
Re: Uniform Commercial Code, Revision of Article 5 —Letters of Credit
(Last Legislature's HB 178)

Dear Representative Rokebcrg:

AS 1 discussed with your assistant, Janet Seitz, yesterday, last legislature's HB 17S appears

ready for re-introduction this session. At her request, you will find attached a "sponsor
statement” for the bill. ( will not go into the bill here, other than to say that it is basically an

update ofthe Jaw governing the S200 billion U.S. letter-of-credit industry,

Also attached are three information sheets (one of which is two-sided) provided by the
NCCUSL. As usual, | would be happy to provide any additional information that you may need.
As you know, however, in Alaska's Uniform Laws delegation, Jerry Kurtz is the one with the
most expertise in this area. He can be reached in Anchorage at 276-6100.

Since the bill passed the House unanimously last year, and, despite the lack of opposition,
inexplicably got stuck in the Senate rudiciary Committee, | trust that it wi,t passthis year. Thanks

again for your support and your work on it.

Yours truly,

Arthur H. Peterson
Uniform Law Commissioner
for Alaska

ilv/inhjVRoitebcrg letter

1 tililic Testimony



The Honorable Norman Rokebcrg, Chair
January 27, 1999

AHP:dv

Enclosures (4)

cc w/enel: Rest of Alaska's ULC Delcgau'on:
Honorable Jay A Rabinowitz
W. Grant Callow. Esg.
Tamara Brandt Cook, Esg.
L. S. Kurtz, Jr., Esq.
Deborah E. Behr, Esq.
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February 22, 1999

Norman Rokeberg, Chair

House Labor & Commerce Commiccee
Alaska Scace Legislature

Room 24, Scace Capicol
Juneau,

ATTN: Janet Seicz

Alaska 99801-1182 HAND-DELIVERED

H3 79, Revision of UCC, Arcicle 5 (Leccers of Credic)
supporc

Re:

Dear Rep. Rokeberg:

commiccee chis Friday,

| underscand chac H3 79 is scheduled for a hearing before your
February 25. Unforcur.acely, | will be in

Anchorage on business chac day and cannoc accend your hearing.

and

| urge your commiccee to act on ic favorably,

| wanced Co repeat my strong SUPPORT for chis bill,

However,
with a "Do Pass"

recommendation.

the National
keep the Uniform Commercial Code up Co date.

pertaining to modern technology,
the
described more specifically in Che sponsor statement and attached

materials that

CC:

This bill presents a necessary piece in the ongoing efforts of

Conference of Commissioners on Uniform Scace Laws Co
It resolves issues

current business practices, and

interpretation of the decades-old existing law. It is

| provided you wich my January 27, 1999 letter.

Thank you.

Uniform Law Commissioner
for Alaska

Rest of Alaska's ULC Delegation:
Jay A Rabinowitz
W Grant Callow
Tamara Brandt Cook
L. S. (Jerry) Kurtz, Jr.
Deborah E. 3ehr



oTONY KNOWLES. GOVERNOR

PLEASE REPLY TO:

0 1001WFSTaJH AVENUE. SUI
ANCHORAGE. ALASKA 99SOI-I

PHONE: (*07)269-5100
FAX m (907)774-3697
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99J

a KEY BANKOUILOING
100 CUSHMAN ST.. SUITE MOO
Fairbanks, alaska 0970i-*67y
PHONE: (SC71AS1-3011
FAX (XASI-2frIC

g 110000-0IMOND COURT Hi
* wALASKA 0SS 11-0300
PHONE : 907)ASS-3600
FAX: 907)A6S-a70S

February 19, 1999

Honoreble Norman Rokeberg D 19
Char

House Labor & Commerce Comittee

Siae Cgatol, Rm 24

Juneau AK 99801-1 182

Re KB 79 - UCC: Lettars of Qredit

Deex Regpresantative Rokeboerg

HB 79 (UCC: Letters of Oredt) is presatdy lsfare the House Labor ad Commerce
Cammttee The bill wes develgosd by tre Naticel Conference ot Conmissioners an Uniform State
Lans etameny years of study ad coaderation: The bl is inportant o provice agood lhusiness
dirate forinarstate bhusiness trarsadtias aonceming Btias of aadt

IFyou hae guestias, pleese aotect me at465-2122
Sncerely.

BRUCE M. BOTELHO
ATTORNEY GENERAL

By.
Deborah E Behr

Assstant Attormey Garerd

DEDf
cc: Pal Pourchat, Legislative Dir.
Ollicc ot'lhc Governor

Chryital Smith, Legislative Contact
Dept, al'l.nw

All Alaska Unit'arm Lnw Commissioners

Vince Uscnt

Wary Ellen Ocnrtlsloy
Assistant Attorneys Gonoriil
lunctui/Auehorago
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rw«*» own 177
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April 261990

“ Fokk
AntVitom u

Rep. Joe Greon

Alaska House of Representatives
Room 214, Slate Capitol .
Juneau, Alaska 99801-11182

Re: HB 79 (Uniform Commercial Code, art. 5- Icttrrsof credit)

Dear Rep. Green:

With regard to your question about New York and Texas at the April 12House
Judiciary Committee hearing on this bill, you will find attached a copy of the April 21,
1999 Fact Sheet from the National Conference of Commissioners on Uniform State Laws
and the April 23, 1999 e-mail messago from NCCUSL Legislative Director and Legal

counsel John McCabo to me.

The former shows 40 enactments (including Texas, about which you asked) arid
four pending introductions (including Alaska). The latter explains the New York
approach, and shows that that state will be coming along soon.

I trust that this information helps vrith your support of the hill.

Uniform Law Commissioner
for Alaska

0,
cc W/cncé): Rep. Norman Rokeberg, Chair, Hse. Labor & Commerce Com.
Rep. Pete Kott, Chair, Hse, Judiciary Committee
Rep. Lisu Murkowski
Rep. Erie Croft

Rep. Belli Kerttula
Rest of Alaska's Uniform Laws Delegation



PURPOSE:

OKICriIN:

ENDORSED BY:

A Few Facts About
ITC ARTICLF. 5-LETTERS OF CREDI T

Inters ofCrcdit -v< unctl td obtain paymont ss a backup to other kinds of credit extension;
the)-orevery important in international Iradc. In the rcvtsionj there d explicit recognition
ofstandards of pmcticc, so that xtandcrcb such as the Uniform Cudotns and Practice* for
Documentary CNdiU cun govern many of the particular* uf loiters of cradil. Prior
ambiguities with the concept of fraud in the transaction are clarified Damages for a
dishonored or repudiated letter of credit arc limited to amount of the document plus
incidental damages. Consequential damage! ore not permitted. Article 5 becomes much
simplerand Ims detailed boccruso o fthfl Mplicit roliancc upon standards Ofpractice. Article
3continues (o provide rules that can be waived or moditiod by agreement between the

parties.

Completed by the Uniform Law Cormmissioners, inanjunction with the American Low
Iite,. in 19%6.

Arerican Rar Aisociation

STATE Alabama Musitaippi
ADOPTIONS: Arizoma Missouri
Arkass Mootwui
Califomia Nebraska
Colorado Nevada
Corecticut New Hampshire
Delaware New Jersey
District of New Mexico
Colunbia North Dakota
Havai i Ohio
Iddo Oklahoma
illiros Oregon
Indiama South Dakota
lona “fomossee
Kansas Texas >
Maine Utah
Maryland Vermont
Mauschusett™ Virginia
Michigan Waahingtnn
Minnesota U'cst Virginia
Wyoming
1999 Alaska North Carolima
INTRODUCTIONS: Hotids Pernsylvenia

For any bather wifcmuttiion about UCC Article 5, Leirten of Qredit, please aontact John McCabe or

Katie Robinson al 312-915-019%5.

= IVMA) htMVImfiil

ih aha 6* funm{on J»r ItebSift ut trw new*/ *irfj

nan Jm>
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From: John M. McCabe

Sent: Friday, April 23.1999 6:50 AM
To: art@dillonflndley.cam
Subject: Article 5 In Now York

Doar Ait-

Uniform Commercial Code Article 5 Is slowly moving towards
consideration Inthe Now York Legislature. The Legislature require# a
report from the New York Law Revision Commission. That reportis dona,
and i# very favorable. Intire past, the New York Legislature has
refused to handle more than one UCC bill in any legislative year. New
York has not adopted Revised Article 3 and the Artlde 4 Amendment#, and
that may have to precede conofderation of Article 6. However, tho New
York Department of State la now managing the UCC bill# end is trying to
establish an improved schedule for legislative consideration of UCC
revision#. This bodas well foraUthe UCC revisions, including Article
5. because Itls the firal time that the executive branch in New York
has taken a serious interest Inthe UCC. But itis not clear that
putting these bills on the Governor's agenda wrill accelerate
consideration of Article 5 that much.

The New York Law Revision report is very favorable, a# lindicated.
The New York State Bar Association just voted to support Article 5 a
coupie of weeks ago. We are very certain of City Bar of New York
support The banks support Article 5.1am told tkKat New York banks are

making letters of creditsubject to the law of states with Revised
Avrticle 5, a practice that is causing some embarassment in Albany. |

know of no opposition in New York. The bill will get favorable

consideration, given all of these factors. Itis justa matter of
clearing all of the procedural requirements that the Legislature imposes

on UCC bills.
Thanks for your kind attention.

John M. McCabe
Legal Councsl/Lagislative Director

mtCCU-S L

Page 1
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TONY KNOWLES, GOVERNOR
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N
OFFICE OF THEATTORNEY GENERAL %ﬁ@% 3-1;0410 679
May 3, 1999
w&&% %E%b URTHOUI

Honorable Jerry Mackie

Chair
Senate Labor and Commerce Committee

State Capitol, Rm 427
Juneau, AK 99801-1182

Re: HB 79 - UCC: Letters of Credit

Dear Senator Mackie:

HB 79 (UCC: Letters ofCredit) is presently before the Senate Labor and Commerce
Committee. The hill was developed by the National Conference of Commissioners on Uniform State
Laws after many years of study and consideration. The hill is important to provide a good business
climate for interstate business transactions concerning letters ofcredit.

If you have questions, please contact me at 465-2122.
Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:
Deborah E. Behr
Assistant Attorney General

DB._jf
cc: Hon. Norman Rokeerg, Grair
House Luoor & Commerce Camittee

Office ofthe Covermor

Chrystal Srith, Legislative Gontect
Dept, of Law

Al Alaska Lnifotin Law Comissioners

Vinoe Usera

Mary Hien Baxtsley
Assistant Attormeys Gereral
Jureal/Andorage
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SENATE CS FOR CS FOR HOUSE BILL NO. 82( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

O ffered:
Referred:

Sponsors): REPRESENTATIVES ROKEBERG. Dyson, Hnlcro, Harris

A BILL
FOR AN ACT ENTITLED
"An Act relating to certain claims arising out of or in connection with the year

2000 date change; amending Rule 23, Alaska Rules of Civil Procedure; and
providing for an effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND INTENT, (a) The legislature finds that

3

6 (1) the majority of responsible business enterprises in Alaska arc committed
7 to working in cooperation with their contracting partners towards the timely and cost-effective
8 resolution of the many technological, business, and legal issues associated with the year 2000
9 date change;

JO (2) it is important to encourage businesses to concentrate their attention and
11  resources in the short time remaining before January 1, 2000, on addressing, assessing,
12 remediating, and testing their year 2000 date change problems, and to minimize any possible
13 business disruptions associated with year 2000 date change issues;

14 (3) it is appropriate for the legislature to enact legislation to ensure that year

1 SCS CSHB 82( )

N Teve Urd~rlinAc! (DELETED TEXT BRACKETED
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2000 date change problems do not unnecessarily disrupt state commerce or create unnecessary
caseloads in the courts and to provide initiatives to help businesses prepare and be in a
position to withstand the potentially devastating economic affect of the year 2000 date change;
(4) vyear 2000 date change issues potentially affect practically all business
enterprises to at least some degree, possibly giving rise to a large number of disputes;
(s) resorting to the legal system for resolution of year 2000 date change

problems is not feasible for many businesses, particularly small businesses, because of the

(6) the delays, expense, uncertainties, loss of control, adverse publicity, and
animosities that frequently accompany litigation of business disputes can only exacerbate the

1

2

3

4

5

6

7

8 complexity and expense of pursuing resolution through the legal system;

9

10

11 difficulties associated with the year 2000 date change and work against the successful
12

resolution of those difficulties.
13 (b) It is the intent of the legislature that
(1) this Act encourage businesses to approach their year 2000 date change
15 disputes responsibly and to avoid unnecessary, time-consuming, and costly litigation about

16 year 2000 date change related failures, particularly those that arc not material;

(2) good faith negotiations occur between parties when there is a dispute over
18 a year 2000 date change problem;

19 (3) in resolving year 2000 date change related disputes, the parties rely on a
A valid and enforceable contract, and that the provisions of this Act are inapplicable when a
21 provision would supersede, intervene, or change a contractual obligation or provision:

2 (4) if a party is unsuccessful in asserting the year 2000 date change defenses
23 created in this Act, nothing in this Act would preclude a court or jury from awarding

24 compensatory or punitive damages as provided by law;

25 (5) if a parry to a contract uses reasonable care to prevent or remedy year 2000

26 date change damages, the party not be liable for most civil damages resulting from the year

27 2000 date change.
28 * Sec. 2. AS 09.65 is amended by adding a new section to read:

29 Sec. 09.65.260. Claims against persons engaged in business arising out of
30 or in connection with the year 2000 date change, (a) In a civil action based on a

31 contract, a business or a member of the board of directors of a business is not liable

SCS CSHB 82( ) . -2-
New Texr. Underlined [DELETED TEXT BRACKETED]
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for damages arising from the year 2000 date change and caused directly or indirectly
by a failure of an electronic computing device used in the business if the business
shows by a preponderance of the evidence that

(1) the business made substantial efforts to avoid the damages claimed

in the civil action, such as
(A) inventorying the electronic computing devices used by the

business that may experience year 2000 date change failures;

(B) identifying critical electronic computing devices necessary

to conduct the operations of the business;
(C) identifying the potential for year 2000 date change failures

associated with electronic computing devices used by the business;
(D) preparing a plan to reprogram, fix, repair, replace, or
otherwise remedy the electronic computing devices necessary to avert failure

resulting from the year 2000 date change;
(E) complying with generally accepted practices of a business

sector related to the year 2000 date change, including testing information
systems for compliance with the year 2000 date change; and
(F) developing contingency plans in the event of an electronic
computing device failure; or
(2) the business used reasonable care to prevent or remedy damages
arising from the year 2000 date change and caused directly or indirectly by a failure
of an electronic computing device.

(b) The defense in (a) of this section may not be asserted by a business that
develops or manufactures software, firmware, microcode, hardware, or embedded
microchips that create, read, write, calculate, compare, sequence, or otherwise process
data that consists of dates, times, or both dates and time if the business represented
that the software, firmware, microcode, hardware, or microchips were year 2000 date
change compliant. This subsection does not apply to a business that only sells, rents,
or leases software, firmware, microcode, or hardware that is developed or

manufactured by another person.
(¢) In acivil action based on a contract against a business, or member of the

. _ -3 SCS CSHB 82( )
\Vew Text: Underlined [DELETED TEXT BRACKETED]
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board of directors of a business, for damages arising from the year 2000 "ate change
and caused directly or indirectly by a failure of an electronic computing device used
I

in the business may not be brought as a class action unlessjeacPmember of the class

£Has a claim”or economic lossiEEa"exceeds™YS'S.O0fO
(d) In a civil action based on a contract against a business, or member of the

board of directors of a business, for damages arising from the year 2000 date change

and caused directly or indirectly by a failure of an electronic computing device used

in the business,
(1) damages may not be awarded for noneconomic losses if the party

bringing the claim is unable to prove by a preponderance of the evidence that the party
defending the claim knew, or should have known, that the failure of the electronic
computing device would cause the damages claimed in the civil action;

(2) the civil action may not proceed to trial until the person bringing

the action ~  XfpAJItf* | :

(A) providegJwTiiten notice to the business that describes the*

failure of the electronic computing device arising from the year 2000 date

change; and

(B) gives the business the opportunity to fix the problem,
including reasonable access to electronic computing devices or software
affected by the failure described under (A) of this paragraph;

(3) “provision of this section that conflicts with ~provision contained
in a valid and enforceable contract between the parties to the civil action may not be
applied in that civil action.

(e) This section does not apply to a civil action against a business, or a
member of the board of directors of a business, for damages for personal injury or
wrongful death arising from the year 2000 date change and caused directly or

indirectly by a failure of an electronic computing device.

(0 In this section,
(1) "business" means a person or a for profit or a nonprofit entity

engaged in a trade, service, profession, or activity with the goal of receiving a financial

benefit in exchange for the provision of services, goods, or other property:

SCS CSHB 82( )

-4-
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1 (2) "electronic computing device" includes any computer hardware or
2 software, a computer chip, an embedded chip, process control equipment, or other
J information system that is used to capture, store, manipulate, or process data;
4 (3) "year 2000 date change" includes processing date or time data from,
5 into, and between the Twentieth and Twenty-First Centuries, and leap-year
6 calculations; in this paragraph, "processing” includes calculating, comparing,
7 sequencing, displaying, and storing.
8 * Sec. 3. AS 09.65.260 is repealed January 1, 2006.

—9 * Sec. 4. AS 09.65.260(c), enacted by sec. 2 of this Act, has the effect of amending
Rule 23, Alaska Rules of Prredur®b”rcg”™n” in aclass actiop relating to the year

O, = = 2000 date change, that*ach/membegof the class/Have™u clafm\for economic loss"fiat};xceeds

12 ($25,000] (j56,600-)
13 * Sec. 5. APPLICABILITY. This Act applies to a cause of action arising from any failure

14  described in AS 09.65.260, enacted by sec. 2 of this Act, that accrues on or after the effective

15 date of this Act but before January 1, 2006.
16 * Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

-3- SCS CSHB 82( )
afew Te-ve Underlined (DELETED TEXT BRACKETED1



No:

FISCAL NOTE &ill version: CSHB 82{L£C)

STATE OF ALASKA
1999 LEGISLATIVE SESSION

Revision Date

Title Immunity from Y2K Claims
Sponsor Rep. Rokeberg
Requester House Labor & Commerce
Expenditures/Revenues
OPERATING EXPENDITURES FY 2090
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

[capital expenditures
CHANGE IN REVENUES (

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF 00
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0

Estimate of any current year (FY99) coot:

POSITIONS
Full-tima
Part-time
Temporary

ANALYSIS: (Ar.tcJi« S*¥p*rite peg* ilnecessary;

No fiscal impact

Prepared by
Agency Alaska Court System

Approved by

Agency Alaska Court System

A1AL =N

FY 2001

Nona

Doug Wooliver, AdministrativeAttorney.

Stephanie J. Cole, Administrative DirectorA

TFF) Publisn Dale:  3/5/99
Dept. Affected Alaska Court Syatem
BRU Alaska Court Sy«<«im
Component Trial Courts
Component Serial No. 769
FY 2002 FY 2003 FY 2004 FY 2005
0.0 0.0 0.0 0.0
(Thousands 0f DoHars)
00 00 00 0.0
0.0 0.0 0.0 0.0
Phone 264-8265
Date/Time 2/8/99 8 58 AM
6 Date 2/0/99

Page 1 of 1



No: 2

FISCAL NOTE @) ibfififoaldB; p5@ €'

STATE OF ALASKA
1999 LEGISLATIVE SESSION

Revision Date/Time (Noto if correction) Dept. Affected Law
Title rotating to immunity for certain claims arising 'BRU Civil Division

out oforin connection with the year 2000date change; ..." Component Governmental Affairs
Sponsor Representative Rokeberg Transportation

Requester House Laborand Commerce Committee Component Serial No. 220772214

Expondlturaa/R«venues (Thousands of Dollars)

Note; Amounts do notinclude inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001
Personal Services

Tnavel

Contractual

Supplies

Equipment

Land & Structures

Grants &Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

FY 2002 FY 2003 FY 2004

[CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 00 00 0.0 00 00

(Thousands of Dollars)

Estimate of any current year (FY99) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach » mpara/t page 1necessary/

FY 2005

0.0

0.0

HB 82 provides immunity for claims against persons engaged in business arising out of orin conneclion with the year

2000 date change.

Enactment of this legislation will have no fiscal impact on the Department of Law.

Preoared by Joan M Kassorf-y (114 Phone 465-5370
Otvision Atiamey General's Otfice | \ Date/Time 2/t 1199, 9 20 AM
Approved by Comrnissioneryfe/AfA g >yffiyelho. Attorney Generg”r”/ Dale 2/11/99

Agency pariment of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distiDulien information. &l (Vo Governor s Legislative Office

|1f. IOrt*! .NiOWS

FISCAL NOTE

Page 1of 1



ALASKA STATE LEGISLATURE
House of Representatives

COMTEE/SIOMINS
Wi I CARVN : Il
80O ONC hg\m AWAY >’A QVA" 1Y
VAT
Gal: RpaeGaivo NmanRidngaQ@jadriorkus RS0

Represenstatlve Norman Rokeberg

ONSOR STATEME
CSIIB 82 (JUD) am
An Act relating to immunity for certain claims arising out of or in connection with
the year 2000 date change; amending Rule 23, Alaska Rules of Civil Procedure; and
providing for an effective date.

CSIIB 82 (JUD) am provides immunity for Alaskan businesses for certain
claims arising out of or in connection with the year 2000 date change if such
businesses made good faith efforts to correct the problem before it occurred.

The Year 2000 date change (commonly referred to as "Y2K" or "Millenium
Bug") could have a tremendous impact on businesses in Alaska. A number of states
have adopted or are considering laws in tin's arena. Governor Knowles has
introduced legislation (11B 57) for consideration by the Alaska Legislature to
provide immunity for claims arising out of Y2K situations for state and local
governments. Other states and the US Congress are considering such measures, as
well as measures protecting businesses. CSIIB S2 (JUD) am would provide limited

immunity for Alaskan businesses.

Across the United States and the world, businesses are facing exposure to
lawsuits resulting from possible Y2K claims. Businesses in Alaska are no exception.
There have been estimates that it will cost small businesses as much as S450-600 per
affected computer program to address the Y2K problem. Many businesses are
making good faith efforts to address the problem hut may not he able to fully solve

the problem, particularly the issue of embedded ciiips.

Under CSIIB 82 (JUD) am, a business would have the right to cure the Y2K
problem before a lawsuit could be initiated. Additionally, the business would have
to show by a preponderance of evidence that the business used good faith efforts to

avoid ihe damages claimed in the civil act.

By offering this immunity, CS HB 82 (JUD) am will assist in encouraging
small businesses to continue or begin to address the Y2K situation faced by that

particular business.

Your support would be appreciated.
ED4:04/19/9



ALASKA STATE LEGISLATURE
House of Representatives

0-mail: Roprosoninlivo,Normnn_Rokoborgvllogis.slalo.ak,us

Representative Norman Rokeberg

SECTIONAL ANALYSIS
CSHB82 (JUD) am
An Act relating to immunity for certain claims arising out of or in connection
with the year 2000 elate change, amending Rule 23, Alaska Rules of Civil Procedure;
and providing for an effective date.

Prepared by: Representative Norman Rokeberg

Section 1: States the Findings and Intent of the Legislature with regard to Y2K,
its potential impact on Alaska, and its potential impact on Alaskans and Alaskan

businesses.

Section 2: 09.65.260 Adds new section concerning claims against persons
engaged in business arising out of or in connection with the year 2000 date change.

@ Indicates that a business or member of board of director is not
liable for damages arising from Y2K and caused by failure of
an electronic computing devise if the business shows by a
preponderance of evidence that it made substantial efforts to
avoid damages claimed in a civil action. The business must
have used reasonable care to prevent or remedy damages.

(b) Indicates that the defense in (a) cannot be asserted by a
business that develops or manufacturers certain computer
items but does not apply to a business that only sells, rents or
leases software, firmware, microcode, or hardware developed

by another person.

(e) Provides that class actions may not be brought unles; each
member of the class has a claim for economic loss exceeding

S25,000.

(d) Provides that in civil actions against business or board of
directors (1) damages may not be awarded for noneconomic
losses if the party defending can prove by a preponderance of
evidence that it acted in good faith and took reasonable
measures or the party bringing the claim is unable to prove by

Paj-u 1



Section 3:

Section 4:

Section 5:

Section &

©)

()

clear and convincing evidence that the party defending the
claim, knew or should have known that the failure of the
electronic computing device would cause damages.

Further provides that a civil action may not proceed until the
person bringing the action notifies the business, in writing, and
give the business an opportunity to fix the problem.

Requires mediation unless all parties agree to waive
medication.

If a provision of this law is contrary to one obtained in a valid
and enforceable contract, the contract language prevails.

Definitions section.

Repeals tnis statute effective January 1, 2006.

States that the class action limitations in the bill would change Rule
23, Alaska Rules of Civil Procedure.

Applicability.

Effective Date: Immediate.

ED4:04/19/99

Page 2



The \oice of
Small Bsiness
NFIB Alaska

National Federation of Independent Business
Statement of Support
of HB 8

An Act relating to immunity for certain claims arising out of the year
2000 date change

February 10, 1999

The Alaska Chapter ofthe National Federation of Independent Business has 3,000
members, making it the largest small-business advocacy group in the state.

The legislative agenda of NFIB is determined by ballot. The October 1998 national
member ballot included a question on limiting liability in law suits against small business
over Y2K problems. Seventy-three percent of the members voted in favor of liability

protection.

Other Alaska legislation has been introduced that provides immunity for the state and
municipalities for failures caused directly or indirectly by the year 20U0 change. HB
82 extends that immunity to private business as well.

The Y2K problem is very real and everyone must work together in its solution. NFIB

believes that public and private entities that make legitimate efforts to address the Year
2000 problem should be removed from any legal liability that may arise from unintended

Y2K failures.
NFIB/Alaska urges support for HB S2.

Submitted by Thyes Shaub on behalf of NT IB/Alaska.

N ational Federation of Independent Business
21" .Second Street, Suite 20f» #Juneau, AK W M+ 007-ju.tot IS « I-'tx 007- i6j0 125 -
nast . > eunead . * ) dud Villutrekjfitr trrxaUbunfnrts.,



ALASKA STATE CHAMBER OF COMMERCE
Poiition 99 - 23 %

Y ear 2000 Legal Liability Protection

ASCC urges tre Lagislatureto adopt: legislation limitisg the lihilityof businessesand stateand kol
goverment entities ttetmake good faithoffottsto be Year 2000 aompliant.

Baxionalf:

As the millemium rgpidly gooroedhes, dll business and govermment entities dovilikb devoting greateffart
and time to asErtain tret trelr camputer systens achieve Year 2000 compliance.  Although ifa mgjor
suypplier or asstarer isnotY 2K anpliatt, a busiressmay sl be inseriass trable on January 1, 2000.
The Arerican Bar Association has pradicted tret there coulld be up t© S 1 trilllion in lanauits oer Y2K
campliance and an inconrect care beiing produced or callaullated by a computer.

Several other states alreedy have or arc in tre process of introducing legislataon providing for tre lecal
protection of business and govermment: entiities, whiich mako good faith effarts to ke Y2K compliant™
Federal law (8232) was pessed In 1998 to encourage businessss to \olutarily sare infomatian,
strateges, olutias and tools, but provides only a limitechie harbor fram lansuints for cartaiin " Yearr 2000
Readiness DisCloaures. Addrtiaal protectaon isnesdad.

Alaska State law shoulld provice for the free flow of information regarding Y 2K reediness by protectairng
information gererated for s=if eanination.  This hill could eclue individals or businesses who
knovingly provice information or soluias thet are nateriial and arc false and mislesding.  This law
shauld restrict Y 2K disss ection suits after January 1, 2000 unlless each member ofa dlass hes suffered at
lesst 550,000 indameges.  ltshould Tamire prinvecy of antract, o ttet onlly parties toa antract can e
It should provice far damage award Imitataas for non-economic kesses and no damages for enctiaal
“pain and suffering’Y2K juries.  Moreover, under this ncwliaw directors ofa corporation could ot be
individ.ally sued over Y2K, and the losrofa Y2K sutwould have to pay dll asts.

One does not have o ke a lage bsiness ar a dake govermment to be concermed with Yearr 2000
corpliance. Many small businesses and kol govermments may fird some of trelr inportant computer
softnare renderad uselless as the year 2000 begirs. The hiigh riskoFY 2K lanauits far eeses ot inolivilig
persoral injuryor seriias hysiical damages makes preparing forthe Ml leniummore diffialt. An Alaska
State law shauld provice a clear uderstading of potential Tenilityand reesoreble Iimitatias on Y2K.

laaurts.

ADOPTED

December 4. 1998

Peter Lcathard
Chairman

Pamela La Bollc
President



Anchorage ‘StaroftheNorth
Chamber of Commerce

In Support of State of Alaska Limiting Y2K Liability
Resolution 98/99-11

WHEREAS, the Year 2000 deadline is fixed and immovable; and
WHEREAS, much effort is underway to minimize, mitigate, or make contingency plans

for the impact of Year 2000 date related problems in computer systems and electronic

equipment; and
WHEREAS, despite due diligence in preparing for the year 2000, it is impossible to

predict and plan for every possible problem; and

WHEREAS, legal specialists are preparing for and predicting a substantial amount of
litigation from post Year 2000 rollover failures and related activities; and

WHEREAS, insurance companies are excluding Year 2000 liability coverage from
insurance policies, because it is an unknown and unquantifiable risk; and

WHEREAS, businesses need to focus on remediating and preparing for Year 2000
problems, rather than working out how to defend against Year 2000 litigation;

NOW THEREFORE BE IT RESOLVED that the Anchorage Chamber of Commerce
urges the Legislature to take all actions necessary to provide a framework of legal protection
against excessive and unnecessary lawsuits relating to the Year 2000 issue; and

BE IT FURTHER RESOLVED that the Anchorage Chamber of Commerce supports
legislation which will limit the liability of a business for damages arising from the Year 2000
date change, provided that the business can demonstrate due diligence in addressing the date
change issue: and

BE IT FURTHER RESOLVED that this resolution by the Anchorage Chamber of
Commerce supports legislation which limits Year 2000 liability and contains specific definitions
of what a business needs to do in order to demonstrate due diligence in preparation for the
Year 2000. This would greatly simplify any legal determination of due diligence; and

BE IT FURTHER RESOLVED that this resolution by the Anchorage Chamber of
Commerce supports legislation which limits Year 2000 liability and contains wording to insure
tnat businesses will not use this legislation as a means of circumventing their legal obligations
under contract law; and

BE IT FURTHER RESOLVED that copies of this resolution be forwarded to the
Governor, the State Chamber of Commerce, and each Legislative member.

Approved this 2nd day of April 1999.

-<41 West Stli Avenue, Suite 300, Anchorage, Alaska 99501-2309 (907) 272-2401 FAX (907) 272-4117
email: info@ anchoragecluimber.org www.unchoragechambe.-.org
Founded 1915
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Support for HB 32

Subject: Support for HB 82
Date: Wed. 24 Mar 1999 09:55:23 -0900

From: Jim Rogers <jrogcrs@resdat.com>
To: "RepresentativeJ4orman_Rokebcrg@Icgis.statc.ak.us,” <Rcprescntativc_Norman_Rokebcrg@le

Hello,

I would like co express ny support: for House Bill 82 co limit the litigation
which will follow regarding Year 2000 issues. As an owner of an_Alaskan
software development company, | have had great concern about this, and we
have even limited our involvement in helping firms resolve their year 2000

issues due to potential liability.

With a law like this in place, we would be more willing co work with firms
co solve problems in areas where che potential for major problems exists,
which is actually where our help is needed che most.

Jim Sogers
President, Resource Data, Inc.

jrogersOresdac.com

Resource Data Inc,
1205 E Intl. Airport Road Phone: (907)7 563-3100 xI7
Anchorage, AKX 99513—4M® Fax: (907) 561-0159

-n =t /wwy. resdar .com

Iof I 3/24/99 9:57 Al
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March 24.199

Representative Norman Rokeberg
House of Representatives

State Capitol. Room 24

N4 1Q0
Juneau, Alaska 99801-1182 3

Dear Representative Rokeberg:

lam writing to you to let you know lam In favor of moving HB 82 through the
legislative process and Into law lam the president of Network Business
Systems (NBS). which is one of Alaska's lagest computer networking firms. |
testified in favor ofthe bill during a hearing RepresentativeRokeberg held
recently. Ibelieve HB 82 is important to Alaskan businesses and the Alaskan

economy.

Insurance people I have spoken with say there is going to be very limited
insurance coverage for this situation if there is any at all. This Is because this
event is unprecedented and it is difficult or conceivably Impossible to do a risk
assessment, which can then be used to create insurance products. My
insurance agent has told me that itis impossible for me to get any Errors and
Omissions insurance to cover NBS for Year 2000 (Y2K) problems.

People in my industry estimate that the cost to mitigate the Y2K problems in the
US is somewhere around $600 million. The latest estimates for litigating this
issue are running at over a $one trillion. My company is Involved in fixing the
Y2K problem. Ifeel like I have a target on my back simply because lam doing
my level best to help our customers get through this dilemma by working to solve

their Y2K problems.

If there is anything I can do to help you become more educated on this issue or if
you need any testimony supporting the bill, please Jet me know so Ican help and

support you as the hill moves through your committee.

In addition to the information on my letterhead, you can reach me via email at
the following address:

scott@nbsvs.com
Sincerely,

t. te1—

Scott Thorson
President

IH 1577 C STREET, SUITE 2060  ANCHORAGE. ALASKA001 907-272-2888 Fax907-272-7117
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Another Y2K pest: Lawsuits

By Aaron Zitncr

c. 1999 The Boston Globe

WASHINGTON —Businesses arc spending billions of dollars to fix the so-called Y2K bug. Now comes
another threat (hat might be equally expensive: Y2K lawsuits.

Accusing trial lawyers of gearing up to sue over computer failures next year, business lobbyists say one of
their top priorities this year is to persuade Congress to block some of those lawsuits.

The heavily hyped Y2K computer bug could cause deliveries to be late, accounting systems to go awry,
assembly lines to stall, payments to be misdirected, and any number of other problems, which in turn might

lead to lawsuits between companies or by shareholders.
More than 20 eases have already been filed, including one in Massachusetts, according to a tally by the

Information Technology Association of America, a trade group based in Arlington, Va. Trial lawyers have
already conducted seminars on how to file Y2IC lawsuits, said Thomas Donohue, president ofthe US

Chamber of Commerce.

Now, the chamber and its allies are seeking legislation that would limit punitive damages in Y2K eases and
require Y2K-related disputes to go to arbitration or to special courts.

Republican Senators John McCain of Arizona and Slade Gorton of Washington last week said they
intended to introduce legislation to curb "unnecessary litigation" resulting from Y2K computer glitches.

The senators said they were still working on the details of their proposal.

The Y2K bug, also known as the year 2000 bug or the millennium bug, arises from the longstanding
practice by software writers of referring to a year by only its last two digits. That has not been a problem
when software used "S7," for example, to refer to 19S7. But unless modified, much software now in use

may interpret the digits oo to mean 1900 instead of the year 2000.

American corporations have been spending heavily to make sure their computers will keep operating come
Jan. 1, 2000, and most experts say widespread disruptions arc unlikely. But sporadic problems are
inevitable, experts add, and that's where the potential for litigation arises.

The effort to head off Y2K. lawsuits will likely set businesses against trial lawyers. The two sides have
often clashed as business groups promote limits on "frivolous™ shareholder lawsuits and various versions of

tort reform, such as limits on lawsuits over defective products.

Leaders of the trial lawyers' bar have called some Y2K bills a form of tort reform that will unfairly deny
plaintiffs their rights to sue. Others have said the estimates of damages to be sought in Y2K. lawsuits are as

2131)) 1
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overblown as the scenarios of massive computer'failurc that will supposedly cripple the nation next year.

Business lobbyists and their allies are promoting Y2K liability limits by taking aim at the trial bar, saying
that lawyers are preparing frivolous lawsuits even against businesses that make good-faith efforts to

prepare for the year 2000.

"Without legislation, innocent people may be hurt by aggressive trial lawyers who use the Y2K situation
not to help the public, but to enrich their own pockets,” McCain said in a statement.

The trial bar is preparing to file lawsuits seeking between Sltmfillion and S3 trillion, said Donohue of the
US Chamber of Commerce. If his figures are right, lawyers wijl seek more money in damages than
businesses will likely spend on fixing Y2K problems.

In the Massachusetts case, consulting giant Andersen Consulting sued retailer J. Baker Inc. of Canton in
state court in August. The suit was an attempt by Andersen to show that it had met all of its contractual
obligations when it installed a computer system in the early 1990s that might have been susceptible to Y2K

problems.

At the time, Andersen said it look legal action aficr learning J. Baker had hired a law firm to seek
reimbursement for the cost of the system. The case was settled in December following a nonbinding review

by a mediator, with Andersen making no payment to J. Baker.

Distributed by The Associated Press (AP)

\0 1999 Slar-Tclogram — Terms and Condirtions — Send us your Feedback.
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Julicul group wanu Y2K cases in state courts

People who think. Bnopla who do. P«opia who g*t it.
IBM Global SgrvMcos, Click hi'i,

Judicial group wants Y2K cases In state courts
sy BSUISA

Staff. CNET Nows.com

March 18. 1999, 9:30 a.m. PT
URL: htpyAwwv.news .convNews/ I tenv0 .4 33965.00. hitml

The policy-making body for the federal judiciary voted to oppose legislation in Congress that would
require federal judges to decide most of the lawsuits dealing with liability for Year 2000 computer
problems.

The 27-member group specifically opposed provisions of bills in the House and Senate that would expand
federal court jurisdiction over Y2K. class-action lawsuits.

The group, chaired by Chief Justice William Rehnquist of the Supreme Court, warned in a news release
that shifting the Y2K cases from state courts "holds the potential for overwhelming the federal courts,

resulting in substantial costs and delays."

Alter concluding its biannual meeting, the judicial group added: "The proposed Y2K amendments arc
inconsistent with the objective of preserving the federal courts as tribunals of limited jurisdiction."

The group”aid the legislation would "deprive"” the nation's judicial system of the contributions that state
courts could make in handling Y2K litigation.

The millennium problem rnay occur because until recently most computers and their software only
allocated two digits for the year in a dale.

Unless computers are repaired or replaced, the year 2000 may be read as 1900, causing mistakes, or
systems to crash, and prompting a flood of lawsuits seeking damages.

Big business has urged Congress to pass a bill that would limit the amount of damages anyone could
collect because ofa Y2K glitch. Other bills would limit the amount of money attorneys could collect in any

lawsuits stemming from the millennium bug.
Story Cppvrii'lu C 1999 Renters Limited. All rights reserved.

Go to Front Door | Year 2000 | Search | Short takes | One Week View

How tom arga Wab tedrologies *
People who think. People who do. People who get it.

IBM Gip0.il $>n/'ces Ock here

Copyright © 1995-99 CNET, Inc. All rights reserved. Privacy policy.
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FISCAL NOTE No: 1

Bill Version: hb 99

STATE OF ALASKA
(I1) Publish Date: 2/19/9 9~

1999 LEGISLATIVE SESSION
Department Affected: Administration

BRU: Legal and Advocacy Services
Component: Public Defender Agency

Revision Date: 2/3/99
Title: “An Act relating to sexual assault

Sponsor: Rules
Requestor: Governor COMPONENT SERIAL NO. 1631

(Thousands of Dollars)
FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005

0.0 0.0

EXPENDITURES/REVENUES:
OPERATING EXPENDITURES

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS 00 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING
CAPITAL EXPENDITURES

CHANGE IN REVENUES f ) I

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

OTHER

TOTAL 0.0 0.0 0.0. 00 . 00 on
Estimate of any current year (FY 98) cost: $

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary.)
The bill creates a new class C felony and class A misdemeanor if a person employed in a correctional facility or prisoner
placement or a legal guardian ofa person in DHSS custody engages in sexual conduct with a person subject to that authority. Fiscal

impact should be zero as predicted cases are few and public defender financial eligibility is unlikely,

Prormred bv: Barbara Brink. Director Phono: (907) 254-4414

Division: Public Defender Aoencv Date:
Aooroved bv Commissioner: Robert Poe'dF | m -
Agency: Department of Administration _ Z A d

DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
Page 1 of L

COMMITTEE COPY



FISCAL NOTE No:
STATE OF ALASKA Bill Vers_ion: hb 99
1999 LEGISLATIVE SESSION (H) Publish Date: 2/19/99
Revision Date/Time (Note if correction) Dept. Affected Department of Corrections

Administration and Operations

Title An Act relating to sexual assault and the BRU

definitions of'sexual penetration' and 'legal guardian* is AS 11 Compcnent All
Sponsor Rules Committee

Requester Governor Component Serial No. #0694

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL

Estimate of any current year (FY99) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page ifnecessary)

A zero fiscal note is provided as these types of assault are extremely rare.

Phone  465-3307

Prepared by Bruce Richards
Date/Time 2/16/99 5:01 PM

Division Commissioner's Office
Approved by Commissioner Margaret M. Pugh Date 2/16/99

Agency DepentmaTtit of Corrections ®
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distnbution information, call tho Governor's Legislative Office

e COMMITTEE COPY

Page— l--or — I



FISCAL iNUIL o

STAGE OF ALASKA b... Version: HB 99
1999 LEGISLATIVE SESSION (H) Publish Date: 2/19/99

Oept. Affected: Health and Social Services
8RU Youth Corrections

Comporent; Probation Services
COVPONENT SFRALMD 213-1

See also (SN#):
ExpenditureefRevenuee: (Thousands of Dollers)

Noto: Amounts do not include inflation unless otherwise noted below.

OPERATING FY2000 FY2001 FY2002 FY2003 FY2004 FY2005

PERONAL SFRVCES
TRAA

QONTRACTUAL

SUPPLIES

EQUIRVENT

LANDESTRUCTURES

GRANTS QLAING

MSELANEILS

TOTAL CPERATING 00 0.0 00 00 00

CAPITAL EXPENDITURES
CHANGES INREVENLES { 11

FUND SOURCE
1002 Fidaral Receipts
1008 G-March
1004 G-
1005 Gff/Progrem Receipts
1037 GHVentel Hailth
Qtrer (please spect'y)

TOTAL 0.0 0.0 0.0 0.0 0.0

Revision Dete/Tina (Nblo if camedtion):
Tile Relation to Sexual conduct with a prisioner

or juvenile offender.
Sporsor: Rules Committee by Request of the Governor

Requestor Governor

(Thousands of Dollars)

Eslimitii of any currant yaar (FY1999) cost: +0.0

POSITIONS:

RUL-TIME 0

PART-TIME

TEVRCRARY

ANALYSIS: (Attach a separata page if necessary)

This bill would have no fiscal impact on the department. Violations under this bill would be
processed through the adult criminal system. Although department employees may need to be
called as witnesses in an adult prosecution under this bill, this need is viewed as being
extremely limited and rare. Any such occurrence would be met through the normal course of

business and would notjustify a separate budgetary allocation.

O*
Phow, 165-2212

Propared by:  George Buhite
/ Cata/Timo: 2/10/99 11:27 AM

Division: Family  outh&efvijct*
\

Approvod by Commissionor:  Kar
Agarcy: Department of Health & Social Services

Dan; JIC[?

PREPARER TO PROVIDE ALL DISTRIBUTION CCPIES TO GOVERNORS LEGS ATIVE CFHCE
For furthsr distribution informetion, call tho Govamor's Lagislativo Cffico
Pago 1 of 1

COMMITTEE CQPYV

0.0

00



No:

FISCAL NOTE
Bill Version: HB 99

STATE OF ALASKA ) ,
1999 LEGISLATIVE SESSION (H) Publish Date: 2/19/99

Revision Date/Time (Note if correction) Dept. Affected Law

Title "An Act relating to sexual assault and lhe BRU Criminal Division

definitions of 'sexual contact," 'soxial penetration," and ... Component 1st-4|h Judicial Districts: Special
Sponsor Rules Cosraictifi- Prosecutions/Appeals

Requester Goyernor Component Serial No. 2198/99/2261/79/01/03

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noled below.
OPERATING EXPENDITURES FY 7000 FY 2001
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 00 0.0 00 0.0 0.0 0.0

FY 2002 FY 2003 FY 2004 FY 2005

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 00 0.0 00 00 00 00

(Thousands of Dollars)

Estimate of any current year (FY99) cost:

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a soparato pago if nocvssary)

This bill makes ita crime for a person employed in a correctional facility or other placement for prisoners to engage in
sexual conduct with a prisoner. The bill also makes ita crime for a legal guardian of a person 18 or 19 years of age
who is in the custody of the Department of Health and Social Services to engage in sexual conduct with that person.
The criminalization of this conduct is premised on the offender's abuse of authority over others.

This bill is not anticipated to have a fiscal impact on the Department of Law.

L /
Prepared by Joan M. KassdriT~A-"VY (T Phone <165-5370
Division Attorney Goneral'sNOffico \ Onto/Time 2/16/99, 12:16 PM
Approved by Commissioner gAlg™o,“tomey General Date 2/16/99
Agency Ctepartrranl of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further dutnbutiori information, call the Governor's legislative Office

(fin 100y WiVom itficavQ Page 1of 1

FISCAL NOTE

COMMITTEE COPV



No:
FISCAL NOTE Bill v'ersion: HB gg

STATE OF ALASKA (H) Publish Date: 2/19/99

1999 LEGISLATIVE SESSION

Revision Date/. Dept. Affected Public Safety
Title Sex v/ith Inmates BRU
Component
Sponsor Rules Committee
Requester Governor Component Serial No.

Expondltures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING

FY 2002 FY 2003 FY 2004 FY 2005

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GP Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY99) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separata pago if nocossary)
Prepared by Sandy Perry-Provost, Special Assistant Phone  46b 4322
Division Office of the Commissioner ~ Date/Time 2/17/99 11:53 AM
Approved by Commissioner Ronald L. O ttel™),, Q Dale % . ( 7 9__

Department of Public Safety o

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information, call the Governor's Legislative Office

COMMITTEE COPY PasO _of _ i_

Agency
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Tony Knowles PO. Box UOOOI
GOVERNOR Junonu, Alaska 99811-0001
(907) 465-3500

Fax (907) 465-3532

State of Alaska
OFFICE OF THE GOVERNOR

JUNEAU

February 18, Logg" | W

The Honorable Brian Porter
Speaker of the House
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

| am transmitting today a bill making it a crime for a person employed in a correctional

facility or other placement for prisoners to engage in sexual conduct with a prisoner. The
bill also makes it a crime for a legal guardian of a person 18 or 19 years of age, who is in
the custody ofthe Department of Health and Social Services (DHSS), to engage in sexual

conduct with that person.

Alaska law currently prohibits persons in specific authoritative positions from engaging
in sexual conduct with other persons subject to that authority. For example, employees
who work in licensed care facilities arc prohibited from engaging in sexual conduct with
clients who are mentally incapable, incapacitated, or unaware a sexual act is being
committed. The criminalization of this conduct is premised on the offender's abuse of
authority over others. Those employed in correction? 1facilities or other placements
designated by the commissioner ofthe Department of Corrections (DOC), and those who
are a legal guardian ofan 18- or 19-year old in the custody ofthe DHSS, have a similar
position of authority over persons committed to the state's custody, and should not abuse
their position by engaging in sexual conduct with the persons subject to that authority.

The bill provides that it is a class C felony for these persons in authority to engage in
sexual penetration, and a class A misdemeanor to engage in sexual contact with a person
subject to that authority. A defendant convicted of either offense would be required to

register as a sex offender.



The Honorable Brian Porter
February 18, 1999
Page 2

The bill does not address conduct involving juveniles under the age of 18 who are
committed to the legal custody ofthe DHSS, because that conduct is already illegal under

Alaska law.
| urge your prompt and favorable consideration of this proposal.

Sincerely,

i <
Governor



TONY KNOWLES. GOVERNOR

REPLY TO:

DEPARTMENT OF CORRECTIONS PO BOX 112000
JUNEAU, ALASKA 99811-2000
PHONE (907) 465-3376

April 4, 2000

The Honorable Robin Taylor
Senate Judiciary Chairman

State Capitol
Juneau, Alaska 99801

Dear

lam respectfully requesting that House Bill 99 “An Act relating to sexual assault and the
definitions o f ‘sexual contact,” ‘sexual penetration,” and 'legal guardian’in AS 11" be scheduled
for a hearing in the Senate Judiciary Committee.

House Bill 99 was passed from the House floor on April 4, 2000 and referred to Senate Judiciary
on April 5, 2000. It has five zero fiscal notes.

Ifyou have any questions, please feel free to give me a call.

Sincerely.

Commissioner of Corrections






NO: 1
FISCAL NOTE Bill Version: CSHE 135 (JuD)

(H) Publish Date: 5/ 3/99
STATE OF ALASKA

K>99 LEGISLATIVE SESSION

Revision Date: [ZI W Dept. Affected JLTV>
Tho  Poli'cd OW g S (X-'ScSA<pppyv> BRU Q

Component

Sponsor:® fsf Y.<?Afr B _
Requestor: Component Serial No.

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FYO00 FY 01 FY 02 FY 03 FY 04 FY 05
Personal Services 00 0.0 00 00 00 0.0
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 00 0.0 00 00 00 0.0

ICAPITAL EXPENDITURES | [ | [

ICHANGE IN REVENUES f 1 1 t 1 1 [

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1091 Designated Program Receipts
TOTAL 00 0.0 00 00 00 0.0

Estimate of any current year (FY9B) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate pageif necessary)

Prepared by Cfv~ \p . WWcVAA O VPhone . A A0

Phone _

Dale  +1m . /?7?
Pago 1 ol /



SENATE COMMITTEE REPORT

DATE: 5/10/99 FURTHER:
DATE TURNED
INTO OFFICE:
Judiciary Committee considered CS FOR HOUSE BILL NO. 135(JUD) am

"An Act relating to use of eavesdropping and recording devices by peace officers.'l

and recommends: Senate Bill:
[ ] same title
f 1 be replaced with CS f ) [ ] new title
House Bill:
T ] adopt previous CS ( ) f 1same title
I ] technical title
[ ] attached amendment(s) [ ] nrew. SCRB
[ 1 adopt Letter of Intent by Committee
[ ] further referral to the Committee

[ ] APPROPRIATION - no fiscal note “include fiscal notes accompanying Governor’s bill



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907)465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Strest, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM May 19, 1999

SUBJECT: Senate Action in Passing CSI IB 135 (JUD) am

TO: Senator Robin Taylor

Attn: Sue
FROM: Gerald P. Luckhaupt

Legislative Counsel

On May IStli, 1999, the Senate passed CSHB 135(JUD)am and returned the bill to the
House. 1 have been informed that the Senate Judiciary Committee adopted an amendment
to this bill but the Committee inadvertently failed to request a SCS(JUD) to incorporate this
amendment and the SCS(JUD) apparently was not read across on the Senate floor. The
Senate subsequently passed the House CS(JUD) without anyone noticing that the House
version ofthe bill had not been amended by the Senate. 1f the Senate now wishes to amend
the bill to incorporate the amendment adopted by the Senate Judiciary Committee, the Senate
must request the House to return CSHB 135(JUD)am to the Senate. Ifthe House returns the
bill to the Senate, the Senate would then be able to rescind their action in approving CSHB
135(JUD)am, return to second reading, and adopt the amendment that was offered before and
adopted by the Senate Judiciary Committee.1 The Senate would then pass the Senate
amended bill out and return it to the House for concurrence in the Senate amendment.

Ifyou have any questions, please contact me at your convenience.

GPL:Imb
99-090.Imb

“Considering the lateness of hour, | recommend just adopting the amendment on the
floor instead of hying to produce a SCS(JUD), having that read across, and then having the
SCS(JUD) adopted on the floor.
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5/11/99

AMENDMENT

OFFERED IN THE SENATE
TO: CSHB 135(JUD) am

Page 3, lines 22 - 23:
Delete "A peace officer monitoring a receiving unit under (a) of this section or any

other person intercepting an oral communication transmitted under (a) of this section,"

Insert "A peace officer, or other person, who receives by any means the transmission

of an oral communication that has been transmitted under (a) of this section™

Page 3, line 25:
Delete "intercepted"

Insert "transmitted"



Sponsor Statement

HR 135 - An act relating to use of eavesdropping and recording devices by peace
officers.

The initial contact in an undercover police investigation often does not qualify for a
warrant to record the conversation for evidentiary purposes. Peace Officers now use
hand signals or other visual communications to call in the backup officers when they
believe their safety is at risk. Often the conversations are conducted out of sight of the
backup officers and the safety of the undercover officer is compromised.

It is the intent of HB 135 to allow monitoring of undercover operations by the backup
officer(s) for safety reasons, and protect the rights of the suspect. HB 135 would allow
monitoring of the conversation with the following restrictions.

» The conversation must occur during aninvestigation or an arrest.
It must be for the safety of the officer
» The conversation can not be recorded

» The backup officer(s) may not testify in a criminal proceeding involving a
party to the oral communication about the content s of the conversation that

was monitored.

HB 135 will improve peace officer safety and protect the rights of potential suspects. |
urge your support for this legislation.



COMMITTEES
JUDICIARY COMMITTEE. CHAIR
RULES
MILITARY & VETERANS AFFAIRS
UTILITY RESTRUCTURING
ETHICS

TO:;

FROM:
SUBJECT:

DATE:

2Ubska 3tatc Cegislaturc

flouBC of TI™cprcscntatiucs

Memorandum

Senator Robin Taylor, Chairman
Senate Judiciary Committee

Representative Pj>t"j"t
Request for Hearing, HB 135

May 10, 1999

INTERIM:
10928 EAGLE RIVER RD, SUITE 141
EAGLE RIVER, AK 99577

SESSION;
ALASKA STATE CAPITOL
JUNEAU. AK 99801

| request that HB 135, "An Act relating to use of eavesdropping and recording devices by

peace officers'

', be heard. Enclosed with this request is the following:

* Current version of the bill
* Sponsor statement
» Sectional Analysis

Additional information will be provided prior to the hearing. Teleconference
requirements are not known at this time, but Anchorage has been a requirement at all

previous hearings.

If there are any additional information is need contact Pat Harman x6841.

Representative Pete Kott

JUNEAU OFFICE (907) 465-3777  TOLL FREE 1-800-061-KOTT(S608) FAX (907) 465-2019
EAGLE RIVER OFFICE (907) 694-8944  FAX (907) 694-8945  E-MAIL: representative” pete_kOIt@ le 9is.SlalG .ak.ua


mailto:pete_k0lt@le9is.SlalG.ak.ua

Sectional Analysis
HB 135

Section 1. Allows an undercover peace officer and to wear a wire and to have their
conversation monitored during an investigation without a warrant in the following
conditions. The monitoring occurs during an investigation or arrest. The monitoring
occurs for the safety of the peace officer. The conversation may not be recorded.

Section 2. When a peace officer monitors a conversation without a warrant, they may
not testify in a criminal proceeding involving a party to the conversation.

Section 3. Holds harmless a series of circumstances and individuals that
inadvertently monitor the conversation from the wire.



Sergeant David Hoffman

10235 Silvertip Cr.
Eager River, Alaska 99577
Home Phone 694-5758
Email pamdave@ alaska.net

December 30, 1998

Representative Pete Kott
10928 Eagle River Road
Eagle Center Suite 141
Eagle River, Alaska 99577

Representative Kott,

Law Enforcement is in need of new legislation to further protect the safety of our officers. This legislation
would impact law enforcement agencies of every size throughout the state. This legislation would focus
exclusively on those officers that are engaged in undercover operations. 1am seeking your help to allow
undercover officers to be allowed to monitor their conversations for purposes of officer rescue. 1know
you have a law enforcement background but please allow me to provide a brief synopsis of why this

legislation is needed.

In 1978, the Alaska Supreme Court handed down a decision ( State of Alaska v. Theodore Glass )which
mandated that private conversations could not be recorded for evidentiary purposes without first
obtaining a warrant. Our State Constitution holds us to a higher standard and discounts the more
common one party consent rule. As a result of this ruling undercover officers have to participate in
un-monitored operations to be able to obtain probable cause to then apply for the Glass warrant.

I'm sure you’ll agree that the dangers associated with law enforcement have changed since the Glass
ruling twenty years ago. The availability of low cost drugs coupled with the willingness of criminals to
resort to violence mandates we provide law enforcement with every possible tool to do their jobs safely.

I'masking that you sponsor legislation that will allow law enforcement to monitor their conversations for
officer safety concerns. It is important that you recognize the distinction between this request and the
current standard set forth under Alaska v. Glass. am not proposing anything that in any way tampers
with the standard for recording for evidentiary purposes. ljust want the option to be able to monitor, not

record, for purposes of officer safety.

I have the full support of my Chief, Duane Udland, lalso have a verbal commitment from Rep. Brian
Porter that he will act as a co-sponsor. I have made contacts in the District Attorney’s office and have
received favorable feedback. This project is important to me and | hope you will allow me to participate in

the process should you find it acceptable.

While researching this project 1found that the State of New Hampshire has previously addressed this
issue and found that monitoring for purposes of officer rescue was not equivalent to monitoring for the
purpose of introduction as evidence at trial. | have provided your aid with this information as requested by

him

Thank you for your time and | hope we can meet soon to discuss this much needed legislation.

Sincerely,


mailto:pamdave@alaska.net

