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the Division of Legislative Audit. The Subcommittee does not endorse a particular outcome for this pilot project, 
but believes that it may be useful to explore whether the Stale should consider this matter further.

Recommendation 7. The Subcommittee recommends that the Legislature direct the Division of Legislative 
Audit to determine the full and fair value per billable hour of legal services rendered by the Department of 
Law and ensure that the rates are consistently applied in the budgeting process pertaining to the Department 
Following completion of this task, the Subcommittee recommends to the Legislature that it examine whether 
legal services rendered by the Department should be billed at different rates for different services. The 
Subcommittee is generally of the view that the Department's costs of service should distinguish between 
routine and complicated legal services.

During the course of Subcommittee deliberations, a discrepancy was noted in the hourly rate charged by the 
Department of Law to client agencies and the rate that the Department utilizes when making presentations to the 
courts on the costs of litigation.
Any discussion on potential privatization of services will at some point consider and compare the cost of contracting 
representation out to private attorneys and the costs of retaining the matter in-house. The Subcommittee generally 
believes that fully comparable data regarding such costs is needed and further that the Division of Legislative Audit 
is best equipped to g.’fher, analyze and compare this information.

There are widely differing views in the legal community, among Subcommittee members and the Department on the 
rates which are and should be paid for legal services. The Department sincerely believes that many types of cases 
are more economically handled in-house. Some Subcommittee members believe that the Depanmental costs are 
understated and that quality private counsel is available for less than the rate utilized by the Department in assessing 
the feasibility of the use of outside counsel.

In addition to the above, the Subcommittee questions whether it is appropriate for the Department to charge client

agencies the same uniform rate for all types of legal services. Clearly there is a wide disparity in the complexity of 
legal tasks. As a general proposition, the Subcommittee is of the view that the development o f multiple rates for 
particular types of legal services could produce a savings for the State.

One Subcommittee member expressed before the Subcommittee that an audit could also determine the percentage of
time and money the Department expends on assisting persons and agencies which are not part of the State. The 
same commenter noted that a difference may be arising between and the “public interest", “State interest", and 
"bureaucratic interest." An audit could also determine how much public resources are expended defending the latter 
at the expense of the first. Finally the member noted that Department may be developing an in-house bureaucratic 
culture and that the use of private attorneys and other litigation support services can save Alaska money as well as 
diversify the departmental culture.

Recommendation S. The Subcommittee recommends that the Legislature develop and enact measures to 
prohibit the linkage between contributions to political campaigns and selection to perform legal services on 
behalf of the State. The American Bar Association has engaged in several studies on this matter, which it 
refers to as the “pay to play" issue, and has drafted specific policies to address the matter. The Subcommittee 

believes that the centralized nature of the delivery of legal services for the State of Alaska justifies additional 
controls in this area.

There was broad support on the Subcommittee for action by the Legislature on the “pay-to-play” issue. The 
American Bar Association has appointed a task force to consider this issue and the task force has forward proposed 
amendments to the rules of professional responsibility to the ABA House of Delegates. These materir' arc 
included with this Report. The Department told the Subcommittee that it was aware of this issue but did not



elaborate as to what steps, if  any, it may have taken to address the issue. In general, the Department has expressed 
confidence in the existing procurement rules and process.

The Subcommittee believes that the process for selection of outside counsel by the Department would be enhanced 
by the adoption of proposals comparable to the ABA task force proposal. In part, this view is based on the fact that 
in Alaska all outside legal service providers to the State, with the exception of conflict counsel by the Office of 
Public Advocacy, are selected by the Department of Law. In addition, the Subcommittee is mindful that virtually 
all professional employees of the Department of Law are either exempt or partially-exempt employees, and serve at 
the pleasure of the Governor. The centralization of procurement authority in the Department of Law and the 
subjective nature of outside counsel selection gives rise to the danger of favoritism in the selection process. 
Adoption of ri e “pay to play" rules could install additional safeguards into the process. At a minimum, the 
Legislature snould hold hearings on this issue, which has attracted national attention.

Some members of the Subcommittee believe that the “pay to play" issue should involve broader considerations than 
simply the making of campaign contributions by attorneys and should encompass long-standing personal or 
professional relationships of attorneys to candidates.

Other Subcommittee members have commented that the Department of Law should be pro-active regarding this 
issue and develop protec*:ve measures for recommendation to the legislature using a "disclosure" approach rather 
than waiting for mandatory requirements to be imposed with the Department of Law in a reactive posture.

Recommendation 9. The Subcommittee recommends that the Legislature develop additional tools to review 
and provide advice to the Department for litigation where the potential for significant financial liability 
exists. As presently arranged the roles of client and attorney are blurred, with the Department being charged 
with conducting litigation and being viewed by agencies as having superior knowledge as to the goals of 
litigation. Additional oversight is needed to protect and enhance the wishes of the ultimate client

While qualified and competent, the legal staff of the Department is by no means infallible and may, at limes lack all 
die expertise which may be desirable for particular types of cases which pose the risk of significant financial liability 
to the State. A f the same time those in supervisory roles are also advising or actually making decisions on litigation 
strategy including the decision to retain specialized counsel verses keeping the litigation “in house". The 
Subcommittee believes that it may be prudent to install mechanisms which permit -nd perhaps even require the 
Departm mt to review cases with major liability exposure to assure the highest quality representation is considered in 
timely manner.

The Subcommittee lacked the time to further develop suggestions on how to accomplish this result. One idea was to 
establish a consultation process through the Division of Legislative Audit.
The contracting procedures provided by the Department of Law include identification of the litigation plan and 
objective as part of the contract monitoring process. This definition of the litigation objective may be an appropriate 
requirement in each case and would provide a measure which legislature audit or any other audit or oversight body 
might utilize to evaluate the effectiveness of both the department of law and contract counsel. Such a plan and 
objective may not be necessary or appropriate for routine cases.

Recommendation 10. The Subcommittee recommends that the Legislature review and consider changes to 
statutes setting forth the powers and duties of head of the Department, the Attorney General. The Attorney 
General is not specifically provided for in the Alaska Constitution, but rather is but one of the heads of 
executive departments. Present statutes provide, and the Supreme Court has thus held that the Attorney 
General may exercise the powers of an attorney general at common law. The Subcommittee believes that 
such an arrangement may be incompatible with the concept of limited, constitutional government and may be 

in need of amendment.



The Subcommittee posed a scries of questions to the Department regarding the settlement process, and the 
Department responded in correspondence which is part of die Report. The Subcommittee urges that this response be 
examined closely by the Commission. Continued efficient delivery o f government services by the Department of 
Law requires an ongoing appreciation of the limited resources available to the State o f Alaska. The Subcommittee 
believes that the power to settle cases poses unique dangers since the Department o f Law stands in a position to 
acquiesce to an incredible variety of claims and assertions that the Department would never make on behalf o f the 
State. A  restrictive view of the authority to settle cases is consistent with the notion o f limited state resources. As a 
practical matter, attorneys with an expansive view of their authority to act on behalf o f their client may be more 
inclined to agree to settlement terms which would not be available if  the client alone was jealously guarding the 
checkbook.. Such considerations are all the more important in the case of non-financial terms of settlement. I f  
legal services are to be delivered effectively and efficiently by the Department, as an institution it should very 
carefully husband the exercise of those powers. It is in this spirit that the Subcommittee examined settlement 
practices and authority.

In the response to the Subcommittee, the Department, after a description of the internal process utilized in evaluating 
proposed settlements, stated that the local case assessment committee will

...forward a recommendation to the Attorney General, or his designee, as appropriate, for 
consideration and action. A ll settlement decisions include the input of the state agency implicated 

by the settlement decision.
F in a l settlement a u th o rity  rests w ith  the A tto rney  G eneral, who may delegate final 

approval based on departmental policy. (Emphasis added)

Thus, unlike the typical situation in which the client decides whether to accept or reject a proposed settlement, it is 
the attorney who makes this judgment on behalf of the State of Alaska. The Subcommittee believes that this 
arrangement poses considerable danger for the State when it is combined with the Department's broad view of the 

powers of the Attorney General.
Status of the Attorney General
It is important to note that the Attorney General is not specifically provided for in the Alaska Constitution. Rather, 
the Attorney General by statute is but one of the heads of the departments o f state government appointed by the 
Governor. At the Constitutional Convention, the following was said about the status of the Attorney General:

Now it is my thought on the basis of the bill that we have here that probably what we want to 
decide is whether we want a constitutional attorney general or not. It seems to me on the 
executive department, as we have outlined in here so far, that we probably don't want a 
constitutional attorney general at all: that the matter should be left to the legislature as to whether 
we do or don’t and to what his powers are when the legislature decides to set up an attorney 

general, and accordingly it seems to me pointless to discuss as to how the attorney general is be 

selected.
A laska C onstitu tiona l Convention Proceedings, Page 2221, comments of Delegate Davis.

(Emphasis added)

In this respect, the Attorney General holds no greater status than that of the head of any other executive department. 
From a constitutional perspective, the Attorney General derives power from the Governor under Article III, Section 
16, who is charged with the responsibility for the faithful execution of the laws. The Legislature has granted certain 

powers to the Attorney General by statute, AS 44.23.020.

The 1991 Opinion

The Department of Law has added to the above framework. In responding to the Subcommittee’s inquiry regarding 
settlement authority, the Department provided what it apparently believes is the best statement of the powers of the 
Attorney General as stated in a 1991 memorandum .pinion to the Legislative committees examining the Exxon 
Valdez settlement authored by then Attorney General Charles Cole. This Opinion is included with this report.

The Subcommittee recommends that the 1991 Opinion be examined by the Commission but v/ith reference to the 
statement c Delegate Davis regarding the status of the Attorney General. In the hands of the Department, the office



o f Attorney General is expanded from a statutorily created office into a broadly based1 office with additional 
common law powers2 which may not be limited.3 Fortunately, the 1991 Opinion cannot supercede the Alaska 
Constitution or rewrite the Alaska Statutes. The Alaska Supreme Court in P u b lic  D efender Agency v. S up e rio r 
C ourt, 534 P.2d 947, 950-51 (Alaska 1975) notes that the basis for the Attorney Generals common law powers is 
statutory, AS 44.23.020 and that such common law powers exist “. . .  except where they are limited by statute or 

conferred upon some other state official." Id.

As embodied in the 1991 Opinion, the views of the Department may be at odds with the Alaska Constitution and the 
intent o f the founders. The Subcommittee recommends that Legislature hold hearings on potential amendments to 
AS 44.23.020. The purpose of these hearings and potential amendments would be to discover ways to restore the 
balanced view of the authority of the Department envisioned by the framers o f the Alaska Constitution.

The Subcommittee subscribes to the proposition that the duties and powers of the Attorney General should derive 
solely from the Alaska Constitution and legislative enactments. In the view o f the Subcommittee, the effective, 
efficient and responsive delivery of governmental legal services will be obtained by reemphasizing the legislative 
basis for the Department’s acts and the limited nature of the State’s resources.

The Subcommittee has drafted legislation to achieve this purpose, or, at a minimum, serve as the starting point for 

review. It is included with this report.

1 See Opinion at page 13: “The Attorney General is the State officer charged with implementing the 

executive branch's policies with respect to execution of the law." The authority cited for this proposition is not 
particularly helpful in understanding the basis for the statement. The Subcommittee is unaware of any constitutional 
or statutory provision which vests more authority for implementing the law in the hands of the Attorney General 
than any other executive department.

2 See Opinion at page 13-14: “In that respect, the Attorney General has broad common law powers and 
responsibilities;." and page 15: “Alaska takes a similarly expansive view of the Attorney General's common law 
powers." These statements appear to be flawed. To the extent that the Alaska Attorney General has common law 
powers, they are granted by the Legislature in AS 44.23.020 (b)(7).

3 See Opinion at page 24-25: “Given the absence of any such express prohibition it is unnecessary to 
speculate concerning the issue whether and to what extent the Legislature might prohibit the Attorney General from 
so settling the litigation. However, it is clear that the separation of powers doctrine would restrict any legislative 
attempt to intrude on the executive branch's discretionary authority to conduct litigation in the State's interest." 
Contrast this view with the limited view of the Attorney General expressed by Delegate Davis during the 
Constitutional Convention. The Opinion's statement might be correct if  it is referring to the Governor’s 
constitutional power, but the issue is the Attorney General's power, not the Governor's. The Subcommittee does not 
believe it is as “clear" as the Department suggests. See also page 26. footnote 27: “Some courts have held that the 
legislature may not restrict the attorney general’s common law powers." The Opinion cites Gust K. Newberg. Inc. v. 
III. St. T o ll H w y., 456 N.E 2d 50 (III. 1983) and M urphy  v. Yates, 348 A. 2d 837 (Md. 1975) for this last proposition. 
The Subcommittee read the cases and found the results revealing.

In the Newberg  case, the Illinois courts found that the constitutionally created attorney general held 
common law powers. Unlike the Alaska Constitution, the Illinois Constitution has established the elected office of 
Attorney General and declared that he is “...the legal officer of the State...". Once again, compare the comments of 
Delegate Davis, set out above.

In the M urphy  case, the appeals court in Maryland determined that the constitutionally established State’s 
attorney could not have his powers restricted by the legislature. Interestingly enough, when the 1991 Opinion was 
written it failed to mention that the voters of Maryland in 1976 overturned the effect of the M u rp h y  case by 
amending the Maryland Constitution. G oldberg v. State, 519 A.2d 779 (Md. App. 1987): “The likely effect of the 
1976 amendment to Art. V, Sec. 9 was to make valid, once again, the proposition that the duties and powers o f the 
State's Attorney derive solely from the constitution and legislative enactments. Id ., footnote 4, at 783. Under these 
circumstances, it is fair to say that the precedential value of the M u rp h y  case is extremely limited.
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November 15, 1999

Commission on Privatization and Delivery 
of Government Services 

Alaska State Legislature 
716 W. 4th Ave., Ste. 320 
Anchorage, AK 99501-2133

Dear Commission Members:

The Department of Law appreciates the opportunity to respond to the 
recommendations of the citizen volunteer subcommittee that reviewed our operations. 
Our responses address the subject matter in each recommendation.

R ecom m endation 1. The Legislative Finance committees should hold hearings to 
develop criteria and a process to assess the feasibility o f contracting functions 
currently perform ed by the O ffice o f Special Prosecutions and Appeals. In  
particular, the handling o f appeals and the issuance o f opinion letters should be 
exam ined.

The department strongly opposes contracting the functions of the Office of 
Special Prosecutions and Appeals (OSPA) to the private sector.

The department has previously expressed its view that the prosecution 
function is an inherently governmental activity that is not appropriate for privatization for 
both ethical and public policy reasons. In appellate work, it is extremely important for 
the state to be uniform in the inteipretation of the criminal laws and in presenting the 
state’s legal position in the appellate courts. Indeed, this is the precise reason that the
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appellate function was centralized: before OSPA, district attorney offices often took 
varying and sometimes contradictory legal positions in writing appeals.1

Maintaining a consistent legal position is just one reason why it is best to 
have one criminal division office handle the vast majority of the state’s criminal appellate 
work. In addition, similar issues can be assigned to the same attorney, thereby avoiding 
duplication of research. Moreover, because OSPA appellate attorneys devote full time to 
criminal appeals, they develop a high level of expertise. OSPA enjoys a good reputation 
and a high level of credibility with the appellate judges and justices. This is precisely 
why the United States Department of Justice utilizes a centralized office of the solicitor 
general, which handles all federal cases in the United States Supreme Court.

The OSPA appellate attorneys are also called upon daily to provide advice 
to prosecutors and police agencies. They must be available to immediately respond to 
telephonic and e-mail inquiries that often need answers in a matter of hours or even 
minutes. For example, trial attorneys frequently contact OSPA appellate attorneys during 
a 10-15 minute recess in trial to seek advice on a legal issue that has just arisen. In 
addition, OSPA attorneys often work jointly with prosecutors to prepare briefs in serious 
or complicated trials. This on-call function is not well suited for privatization. OSPA 
appellate attorneys rarely issue formal, written legal opinions. They do not issue “letter 
opinions.”

Recom mendation 2. The Legislative Finance com mittees should hold hearings to  
develop criteria and a process to assess the feasibility o f contracting the 
m isdemeanor prosecution function after intake screening.

The department strongly opposes contracting the misdemeanor prosecution 
function to the private sector.

Although the Public Defender Agency and Office of Public Advocacy do 
have private contracts for criminal d e f e n s e  work, that does not present a model the 
department can follow. The ethical obligation of a criminal defense attorney is to 
advocate what is best for t h a t  p a r t i c u l a r  c l i e n t , regardless of how others might be 
affected. A public prosecutor, on the other hand, has broader obligations to the public as 
a whole, to victims, to law enforcement agencies, and to other similarly situated criminal 
defendants.

The department would note that the report includes little, if any, examination of 
performance as measured through such means as client and court interviews and input. We 
believe that such an examination is one necessary component in determining whether 
privatization of legal services, criminal or civil, would be in the best interests of the state.
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As noted above, the department has previously expressed its view that the 
prosecution function is an inherently governmental function that is not appropriate for 
privatization for both ethical and public policy reasons. In addition, the department 
believes that the administration of criminal justice can best be served by observing 
statewide policies designed to promote uniformity in the application of the criminal law 
and in the state’s legal position taken in case screening and case resolution. For these 
reasons, the department strongly believes that its District Attorney offices should handle 
misdemeanor prosecutions.

In response to the department’s points, the subcommittee has suggested that 
the Department of Law continue to review and screen the 20,000 misdemeanor cases that 
it now handles each year, and only then refer the cases to private counsel. The 
subcommittee also suggests that the Department of Law retain supervisory review over 
all those cases, and approve any dismissals of charges. For the same reasons, we 
presume the subcommittee would also recommend the department supervise and review 
all reductions in charges and plea bargains.

The subcommittee’s suggested procedure thus requires department 
attorneys to spend essentially the same amount of time handling misdemeanor cases as 
they presently do, because the majority of the effort in those cases (aside from complying 
with victim’s rights laws) goes into initial screening and analyzing possible negotiated 
resolutions. This duplication of effort would not only remove any cost savings, but 
would make misdemeanor prosecution much more costly, much more time consuming, 
and much less efficient than it is today.

Recom mendation 3. The Subcom m ittee recommends that the Legislature conduct 
specific hearings on the issue o f  the allocation o f  costs and responsibilities for 
criminal prosecution between the State and local governm ents. Such hearings 
would and perhaps should be expanded to address the provision o f police services. 
The Subcom m ittee believes that the goal o f these hearings should be to develop a 
consistent statewide approach to the delivery o f crim inal justice functions, which 
recognizes the varying level o f resources available to local governm ents.

Ever since the decline of oil revenues in the mid- to late-1980s, there has 
been considerable discussion about the role of municipalities in the criminal justice 
system, particularly in providing police protection, jails, and prosecution of misdemeanor 
offenses. The Alaska statutes provide that the attorney general shall prosecute cases 
involving violation of state law. AS 44.23.020(b)(3). In addition, Title 29 allows, but 
does not require, certain municipal governments to adopt and prosecute misdemeanor 
criminal ordinances. Indeed, earlier this year the criminal division provided testimony on
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this subject before the House Finance Subcommittee. The Department of Law will 
continue to participate in any legislative review of whether this statutory scheme should 
be changed to require municipalities to prosecute some cases, and how that could be done 
equitably.

Recom m endation 4. The Subcom m ittee believes that it should be the policy o f the 
Legislature that all privatization efforts which tire undertaken regarding the 
Departm ent o f Law should result in com m ensurate reductions in staff.

The department certainly supports reducing government expenditures when 
possible. However, the department does not believe the subcommittee should 
recommend that the legislature automatically cut its budget if further efficiencies are 
achieved. Instead, each year’s budget must be based on the department’s current 
workload, any new duties that might be imposed by law, and an analysis of the work that 
the department is not now able to do with its current staffing levels. Moreover, whether 
budget cuts take the form of “reductions in staff’ or reductions in other non-staff costs 
should depend on a more complete analysis of the department’s activities.

Recom m endation 5. The Subcom m ittee recommends that the Legislature develop  
and enact additional m easures to ensure that the selection o f  legal services 
contractors by the State is as objective as possible. The Subcom m ittee believes that 
the use o f a pre-qualified list o f  potential providers would be a useful tool.

The department agrees that fairness and objectivity in the selection of 
outside counsel is necessary; however, we do not agree with the subcommittee’s prenuse 
that the current system is flawed.

Formal avenues are in place for complaints about procurement violations. 
Legislative Audit, the Ombudsman, and the State Procurement Code itself provide the 
means for such complaints to be investigated and, if necessary, resolved. Individual 
legislators are often the first to hear from constituents who feel they have been wronged 
by a state agency. Yet, our office has rarely received a complaint or protest concerning 
the award of a legal services contract.

When the legislature adopted its own version of the Model Procurement 
Code in 1986 it established procedures that mirrored those in use by many other states, 
counties, and local governments. In adopting the code, the legislature set into place a 
wide range of procurement procedures that acknowledged the need for flexibility and the 
fact that the objective measures used in purchasing commodities and equipment are 
different from the subjective criteria that must be considered in hiring professional



Commission on Privatization and Delivery
of Government Services

November 15, 1999
Page 5

service providers. Subsequent revisions to the code have sought to streamline these 
procedures even further, in part to stem the growth of a “procurement bureaucracy” 
within state government and to better meet the needs of both state agencies and private 
vendors.

Regardless of whether an agency is attempting to secure the services of a 
medical doctor, engineer, architect, accountant, economist, or attorney, the factors that 
are considered m o s t  heavily in the selection process are those that have to do with the 
knowledge, experience, ard skills of each professional. Assessing which prospective 
provider’s unique combination of knowledge, experience, and skill is best suited to the 
circumstances of a particular case, project, or body of work must be at the heart of any 
selection process.

In adopting the Procurement Code, the legislature acknowledged the 
inherent difference involved in securing professional services, and it established 
procedures by which those services are to be procured. In our view the need for any 
additional legislation seems unwarranted; however, if the legislature chooses to pursue 
changes to the code it would be advisable to continue to address the procurement of 
“professional services” as a whole and not to single out any one profession.

The approach the subcommittee recommended the legislature take is the 
use of a “pre-qualified list of potential providers” for classes of matters which may be 
more “routine” in nature. Contracts would then be awarded on a rotating basis through 
the list. Specific examples provided by the subcommittee include criminal appeals, 
collections, and workers’ compensation cases. Past experience has shown that such a 
rotating system does not work.

The idea of rotating through a list of pre-qualified law firms for workers’ 
compensation and certain tort cases was tried by the Division of Risk Management. They 
had initially identified seventeen different categories of work and requested that firms 
submit separate proposals outlining their qualifications and proposed hourly rate for each 
category for which they wished to be considered. The entire procurement process turned 
out to be v e r y  time consuming for both the agency and the prospective contractors. 
Because the categories of work were based on previous caseloads and given the 
uncertainty of future work, there was no guarantee that any work would ever be assigned 
to a particular category or that each firm in that category would be reached during the 
contract period. As a consequence there was little incentive for firms to significantly 
lower their rates and the costs of contracting out significant amounts of the tort caseload 
proved to be exorbitantly high. In addition, the process of rotating through the list, while 
it may havj seemed to be the fairest method of doling out work, proved to be less than



Commission on Privatization and Delivery
of Government Services

November 15, 1999
Page 6

satisfactory when factors such as trial skills or related experience should have entered 
into the selection decision.

Because of this experience, when these contracts expired, the Division of 
Risk Management decided that it would prefer to bolster the in-house staff within the 
Department of Law to handle the bulk of the state’s tort litigation, at a gready reduced 
rate, and turn over to the department responsibility for procuring the services of outside 
legal counsel on an as needed basis.

If the state hopes to gain the services of qualified and capable outside 
counsel at rates that are equal to or less than the cost of in-house counsel, the “rotating- 
lisf’ concept is clearly self-defeating. Without the assurance of a consistent level and 
high volume of work, which is simply not possible with a rotating list, it is extremely 
doubtful (and has never been achieved in the past by this department) that the state could 
ever expect to obtain the services of outside counsel at comparable rates.2

Recom mendation 6. The Subcom m ittee recom mends that the Legislature require 
the Departm ent to develop in consultation with Division o f Legislative Audit a pilot 
project to test the feasibility o f the use o f an outside audit firm to assess the costs 
incurred in litigation. Such firms are presently utilized in the private sector. The 
Subcom m ittee believes that the pilot project may be best tested in tort cases.

The department has no objection to the concept of a legal auditing firm 
providing additional review of outside counsel bills, provided funding is appropriated to 
pay any additional cost. Such a firm can help deflect potential criticism as a quasi­
independent reviewer of outside counsel bills. We believe, however, that we are doing an 
excellent job of managing contracts and that no legal auditing firm could find sufficient 
items to cut out of our outside counsel bills to pay its own fees, let alone provide a 
savings.

: The FY 2000 hourly rate for a department civil division attorney, including all overhead
costs, u, $92.49. We question whether the state can contract with private counsel for less than 
this amount, given that our actual experience shows that the hourly rate for contract counsel, 
with discounts provided to the state, is typically between $125 to $200 per hour, and higher for 
non-Alaska attorneys retained for specialized expertise. We discussed the issue of in-house and 
outside counsel rates in our letter to the subcommittee dated August 31, 1999. We discussed the 
issue of performance/effectiveness of in-house as compared to outside counsel in tort litigation, 
using examples from actual case experience, in our memorandum on tort litigation attached to 
our September 30, 1999, letter. These materials are all included in the subcommittee’s 
attachments provided to the commission. See also our response to recommendation 8.
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In 1997, the Division of Legislative Audit performed an audit of the 
department’s contract management. The audit found in most cases the contracts were 
properly managed, and where the auditors found problems, they attributed them to a lack 
of training and clear directives for project managers. The exceptions resulted in an audit 
recommendation for contract management guidelines. The department developed a 
manual on contract management, which has been provided to the Commission on 
Privatization and the Delivery of Government Services by the subcommittee as an 
appendix to the subcommittee’s report.

Based on other states’ experience, we conservatively estimate the cost of 
contracting with a legal auditing firm for all legal services contracts would have been at 
least $150,000 in FY 1999. A pilot project for torts cases would have cost about $20,000. 
The department is not funded for this additional cost.

Recom m endation 7. The Subcomm ittee recom mends that the Legislature direct the 
Division o f Legislative Audit to determine the full and fair value per billable hour o f  
legal services rendered by the Department of Law and ensure that the rates are 
consistently applied in  the budgeting process pertaining to the D epartm ent  
Following com pletion o f this task, the Subcom m ittee recom mends to the Legislature 
that it exam ine whether legal services rendered by the D epartm ent should be billed 
at different rates for different services. The Subcom m ittee is generally o f  the view  
that the Departm ent’s costs o f service should determ ine between routine and  
com plicated services.

The Department of Law implemented full timekeeping and billing for the 
Civil Division in the final quarter of FY 1996. The decision to implement full 
timekeeping grew out of concerns expressed in a legislative audit that resulted in a 
monetary assessment imposed on the department by the federal government. The findings 
from that audit did not arise because the department had unfairly or inconsistently 
allocated costs to federal programs, but because, at the time, the department could not 
show that it had not.

Since the implementation of full timekeeping for the Civil Division, annual 
reviews of the division’s rates are performed by a number of entities:

• The Division of Legislative Audit’s annual statewide single audit examines the rate- 
setting methodology for financial soundness and consistency. Legislative Audit’s 
annual audit report for the fiscal year ending June 30, 1998, did not include any 
findings regarding the Department of Law’s timekeeping and billing rate, or any other 
aspect of the department’s business, for that matter.



Commission on Privatization and Delivery
of Government Services

November 15, 1999
Page 8

• The state also contracts with a consulting firm to assist the department in the 
development of its federally approved cost allocation plan, which includes approval of 
the department’s timekeeping and billing methodology. This review assures that the 
methodology is consistent from year to year and is in compliance with OMB Circular 
A-87 governing what costs government entities may allocate to federal programs. 
Again, no findings, exceptions, or disallowed costs have resulted from this review.

• In addition, the Office of the Governor’s Office of Management and Budget conducts 
a review of the rates. The Department of Law’s ability to implement proposed rates in 
any fiscal year is subject to this approval process.

• The department is also required to submit the annual timekeeping and billing rates for 
similar scrutiny by the heads of the administrative divisions of each department. 
Questions arising from this review could result in a revision to the rates.

All of these governing bodies have accepted the rates and methodology proposed by the 
Department of Law. As a consequence of these reviews and audits, the department’s rates 
receive fully adequate review to ensure consistency, accuracy, and fairness.

The department has no incentive to understate costs in the development of 
its rates. Such an understatement would lead to a shortfall situation tantamount to 
insolvency. In such a situation, the department would be forced to seek supplemental 
funding from the legislature in order to make up the shortfall. While an error in the rate 
calculation or some set of unforeseen circumstances may result in a need for 
supplemental funding, the department does not approach setting its rates by intentionally 
excluding some of its costs. Such practices would be at the very least unethical, and 
perhaps even illegal.

The Department of Law’s “clean bill of health” with respect to its time­
keeping and billing rates is in part due to its simple and straightforward methodology and 
the consistency with which it is applied from year to year. In the world of rate setting, 
once an acceptable rate-setting methodology has been established, it is inadvisable to 
seek a new methodology without the most compelling circumstances, i . e . ,  some 
fundamental shift in the underlying business process makes the previous methodology 
unacceptable or unworkable. Such a shift has not occurred in the Department of Law.

It may seem that different timekeeping rates should be applied depending 
on the complexity of the work, however adopting such a change would be unwise for the 
following reasons:
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• The current rate methodology is highly objective. In its simplest terms, costs are 
divided by billable hours to produce a rate. What the subcommittee seems to imply is 
that an objective process be replaced with a subjective one. That suggestion appears 
to conflict with other subcommittee recommendations that seek to diminish 
subjectivity in the contra :t award and other discretionary arenas.

• A more subjectively applied rate is likely to expose the department to the risk that a 
monetary assessment or loss of federal funds may result - bearing in mind that it is not 
necessary for an audit to find that an agency inappropriately applied costs, only that it 
could not prove otherwise.

• No savings can occur from a multiple rate structure. Whatever rate structure is used, 
it must recover all costs or the department will be in budget shortfall at the end of the

* fiscal year.

® Implementation of a more complex rate application system will result in an 
administrative burden that will in turn result in higher administrative costs. This 
outcome by itself is a compelling reason to continue with the simple approach 
developed by the department.

Finally, the subcommittee expressed concern over a discrepancy between 
the rates charged the department’s client agencies and the rates claimed in motions for the 
recovery of legal fees and costs before the courts. The department requests 
reimbursement of attorneys’ fees based on the prevailing market rate, not based on its 
interagency billing rate. The attached Memorandum of Law, which is in the form most 
commonly used by the department’s attorneys when requesting attorneys’ fees and costs, 
describes the legal basis for this claim. The superior court in that case awarded the 
requested market rate, as have the trial courts in numerous other cases.

Recom mendation 8. The Subcom m ittee recom m ends that the Legislature develop  
and enact measures to prohibit the linkage between contributions to political 
cam paigns and selection to perform legal services on behalf o f the state. The 
Am erican Bar Association has engaged in several studies on this matter, which it 
refers to as the “pay to play” issue, and has drafted specific policies to address the 
matter. The Subcom m ittee believes that the centralized nature o f the delivery o f  
legal services for the State o f Alaska justifies additional controls in this area.

At the outset the department states again, as we did in our testimony to the 
subcommittee, that no “pay-to-play” system exists in the Department of Law for the 
iciention of outside counsel. There simply is no pay-to-play problem that needs to be
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addressed. Moreover, Alaska’s State Procurement Code, the Executive Branch Ethics 
Act, and the campaign finance laws, together provide very adequate controls and 
standards to prevent against any such system.

We have reviewed the American Bar Association’s pay-to-play materials. 
These materials relate to the issue of lawyers making political contributions or soliciting 
political contributions for the purpose of obtaining or being considered for a government 
legal engagement. We note that the ABA House of Delegates voted, at its meeting in 
August 1999, to n o t  adopt the model rule of professional conduct on pay-to-play that was 
proposed by the ABA committee.

As discussed in the background report by the ABA committee that 
considered the pay-to-play issue, while lawyers and their political contributions are an 
important component in pay-to-play, lawyers are nc the most important players. Rather, 
the issue is primarily one of campaign finance practices and laws, and uniform 
procurement procedures. (See pages 2-3 of ABA committee background report included 
in the attachments to the Law Subcommittee’s report.)

The ABA committee background report states that consistent and diligent 
enforcement of statutory provisions governing fair campaign finance practices and the 
conduct of public officials is the “most fundamental method” of addressing the issue of 
pay-to-play. In this regard, it should be noted that the Alaska Legislature enacted a 
comprehensive campaign finance reform law in 1996. The Alaska Public Offices 
Commission enforces this law. The department would of course participate in any 
legislative process to consider further campaign finance reform measures. At this time, 
however, we do not see a justification or need to specifically single out lawyers for 
special treatment in the campaign finance laws. Also, the conduct of public officials in 
the executive branch is regulated in detail in the Executive Branch Ethics Act, AS 39.52.

The ABA committee background report notes that the second method of 
protecting against a pay to-play system is the use of uniform procurement procedures for 
placement of legal engagements by government entities. We previously addressed for the 
subcommittee the procurement procedures used by the department when outside counsel 
is retained by the department. The entire procurement and contracting process is directed 
and supervised by the department’s contracting officer within the Administrative Services 
Division. The department adheres to the requirements spelled out in the State 
Procurement Code (AS 36.30) and the corresponding administrative regulations (2 AAC 
12) whenever we secure the services of outside counsel. We set out the procurement 
procedures and step-by-step process used by the department in our letter to Mr. Mark 
Johnson dated August 31, 1999, a copy of which is included in the subcommittee’s
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attachments, and we provided testimony to the subcommittee on our procurement 
procedures as well.

As mentioned above, the ABA House of Delegates recently voted down the 
pay-to-play rule proposal. Opponents of the measure contended that a professional 
conduct rule of this nature would be unconstitutional under the First Amendment and an 
inappropriate infringement on the right of lawyers to participate in the electoral process. 
According to press reports on the debate at the annual meeting, a past chair of the ABA 
ethics committee pointed out there is need for campaign finance reform, “but not reform 
disguised as an ethics rule, only for lawyers.”
S e e ,  www.abanet.org/ioumal/oct99/10ahouse.html

Recom m endation 9. The Subcom m ittee recom mends that the Legislature develop 
additional tools to review and provide advice to the Department for litigation where 
the potential for significant financial liability exists. As presently arranged, the 
roles o f client and attorney are blurred, with the Department being charged with 
conducting litigation and being viewed by agencies as having superior knowledge as 
to the goals o f litigation. Additional oversight is needed to protect and enhance the 
wishes o f the ultim ate c lien t

The attorney general serves as the chief legal officer for the state executive 
branch. AS 44.23.020. As such, the attorney general plays a major role in articulating 
the powers and duties of the agencies of state government through appropriate legal 
interpretation. The attorney general is by law responsible for the conduct of litigation in 
which the state is a party. The attorney general is responsible for ensuring consistency 
and uniformity in the state’s legal policy.

The attorney general does in fact have more knowledge with respect to the 
goals of litigation and matters of legal interpretation than the agencies he or she 
represents. Indeed, the provision of legal expertise, advice, and representation to state 
agencies and officers is the very function of an attorney general. It is through this advice 
and representation that the attorney general, in daily consultation with state agencies and 
officers, is able to establish consistency and uniformity in the state’s legal policy. These 
concepts of the role of the attorney general are certainly not unique to Alaska. S e e ,  State 
Attorneys General, Powers and Responsibilities, National Association of Attorneys 
General, Second Printing 1998.

There are clearly differences between government attorneys and their 
private counterparts, and this is true whether the government be federal, state, or local. 
Attorneys general, while representing the state agencies, also are (and should be)

http://www.abanet.org/ioumal/oct99/10ahouse.html


Commission on Privatization and Delivery
of Government Services

November 15, 1999
Page 12

concerned with the public interest in any given situation. This is different from the 
private attorney, who generally represents only the interests of a particular individual 
client. This difference does not mean that with the attorney general the roles of client and 
attorney are “blurred” or that the wishes of the client are somehow not being “protected.” 
What it means is that in advising and consulting with the client agency or officer as to 
legal interpretations, or a possible step in litigation, or a proposal to resolve an issue in 
dispute, or other matters, the attorney general in providing advice will carefully consider 
the law, the interests and position of the agency, and the public interest. It is a delicate 
and important blend, and a part of the responsibility of a government lawyer. By the 
same token, the agencies are also concerned with the public interest in carrying out their 
various functions, so the blend here is natural and generally not problematic.

As the department explained to the subcommittee in our written responses 
to questions and in te?' iony, cases that we are handling in which there is a potential for 
significant financial liability undergo close scrutiny through reviews by settlement 
committees and case status meetings at appropriate supervisory levels. For instance, 
often a settlement committee will be convened at the request of the assistant attorney 
general handling the matter even when a particular settlement proposal is not on the table 
- the purpose instead being to lay out and discuss case status and strategy in anticipation 
of further developments, be they motion practice, court rulings, discovery proceedings, or 
settlement negotiations. Reports on those sessions are prepared for the attorney general 
to seek direction or to advise him on the status of the case and the strategy being pursued, 
as appropriate. And, we are fortunate to be able to draw upon legal expertise in a variety 
of substantive areas in the department in assembling committees with the necessary 
experience to effectively and critically consider any particular matter.

We understand from the subcommittee’s written discussion on
recommendation 9 that the subcommittee did not have time to fully develop suggestions 
on this recommendation. However, one idea mentioned in the report is to establish a 
“consultation process through the Division of Legislative Audit” presumably for some 
sort of oversight of the attorney general’s conduct of litigation. We do not think such 
oversight is necessary or appropriate for the following reasons:

® First, as discussed above, supervisory work within the department of the
representation provided to state agencies is professional, competent, ongoing, and
provided at several levels up to and including the attorney general.

• Second, we believe such oversight would, depending on the specifics of the
consultation idea, violate the separation of powers. The governor is constitutionally 
charged with the responsibility of executing and enforcing the laws. Alaska Const.,
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Art. HI, Sec. 16. The attorney general, appointed by the governor, is the state officer 
charged with implementing the executive branch’s policies with respect to execution 
of the law. AS 44.23.020. It is the attorney general, in consultation with the state 
agencies, who decides how to proceed in litigation, not the legislative branch.

• Third, the legislative branch of government already has an important tool that may be 
used to review action of the attorney general in cases in which financial liability to the 
state is determined - the pover of appropriation. Let’s say the attorney general settles 
an employment case and the state is obligated under the settlement to pay the plaintiff 
5100,000 in damages. The settlement would be entered subject to appropriation by 
the legislature, and the matter would be presented to the legislature for its 
consideration during the next session. If the funds are not appropriated, the case 
would go back into litigation mode for some other resolution, whether by court 
decision or new settlement amount (which would again be presented to the 
legislature). Our letter to Mr. Mark Johnson dated September 30, 1999, included in 
the attachments to the subcommittee’s report, sets out this process in detail. S e e  a l s o , 
AS 09.50.270.

Recom m endation 10. The Subcom m ittee recommends that the Legislature review  
and consider changes to statutes setting forth the powers and duties o f head o f  the 
Departm ent, the Attorney General. The Attorney General is not specifically  
provided for in the Alaska Constitution, but rather is one o f the heads o f executive 
departments. Present statutes provide, and the Supreme Court has thus held that 
the A ttorney General may exercise the powers of an attorney general at com m on  
law. The Subcomm ittee believes that such an arrangement may be incompatible 
with the concept o f lim ited, constitutional government and may be in need of  
am endment.

The department strongly questions the wisdom of eliminating or limiting 
the common law powers of the attorney general in Alaska. The common law powers of 
the office of attorney general have evolved over literally hundreds of years of Anglo- 
American law and are entirely appropriate to the fulfillment of an attorney general’s 
responsibilities.

The '.'ommon law is the fountainhead of the Attorney General’s 
authority to represent, defend, and enforce the legal interests of state 
government and the public. Notwithstanding relatively recent 
constitutional and statutory enumerations of Attorney General 
powers, traditionally recognized prerogatives of the state’s chief 
legal officer continue to shape and expand the role of the modem
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Attorney General. Contemporary experience convincingly 
demonstrates that the common law is a vital source of power for 
Attorneys General who seek to protect public interests in recently 
developing areas of the law.

State Attorneys General, Powers and Responsibilities. National Association of Attorneys 
General, Second Edition 1998, page 27.

An examination of the common law powers of the attorney general, as 
articulated by the Alaska Supreme Court as well as courts all over the United States, 
demonstrates that these powers are complementary and incidental to the functions of the 
office of attorney general, and are not inconsistent in the least with the duties and powers 
of the attorney general as set out in the Alaska statutes, AS 44.23.020. See also, 
AS 09.50.300.

The National Association of Attorneys General, in its comprehensive 
review of the case law on the common law powers of attorneys general, describes the 
common law roles of the attorney general as follows:

• The attorney general has the duty to appear for and to defend the state and its 
agencies.

• The attorney general has the right to control litigation and appeals.
• The attorney general has the right to intervene in legal proceedings on behalf of the 

public interest.
• The attorney general has the power to determine the state’s legal policy.
• The attorney general has the authority to prosecute criminal activity, in the absence of 

express legislative restriction.

State Attorneys General, Powers and Responsibilities, at pages 37-38.

The common law functions of the attorney general were recognized by the 
Alaska Supreme Court in Public Defender Agency v. Superior Ct., Third Judicial Dist., 
534 P.2d 947 (Alaska 1975). In Public Defender, our court held that it would violate the 
separation of powers for the judicial branch to order the attorney general to prosecute an 
action for civil contempt for nonsupport; while the attorney general had the power to 
prosecute such an action, the court did not have the power to control the exercise of the 
attorney general’s discretion as to whether he will take action in particular cases. “Under 
the common law, an attorney general is empowered to bring any action which he thinks 
necessary to protect the public interest, and he possesses the corollary power to make any 
disposition of the state’s litigation which he thinks best. The discretionary control over
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the legal business of the state, both civil and criminal, includes the initiation, prosecution 
and disposition of cases.” 534 P. 2d at 950 (citations omitted).

The attorney general’s common law powers, as well as statutory powers, 
are not incompatible with the Alaska Constitution. The subcommittee is correct that the 
Alaska attorney general is not a constitutional officer. The attorney general is appointed 
by the governor and serves as the chief legal officer for the governor and the executive 
branch of state government. Alaska Constitutional Convention Proceedings 2193-2201; 
2215-23.3

However, this does not mean that the Alaska attorney general does not 
properly have common law powers - as discussed above, our Supreme Court has held that 
under current Aaska law the attorney general does have such powers, consistent with the 
Aaska Constitution. In other words, whether the duties and responsibilities of the 
attorney general are spelled out in constitution or in statute or both, the long-recognized 
common law powers of the attorney general still apply unless specifically limited by law. 
“In most states, the modern-day office retains common law authority, as well as the 
powers and duties that specifically are assigned by constitutions and statutes.” State 
Attorneys General. Powers and Responsibilities, at page 38.

Both the common law powers and the statutory authority of the Aaska 
attorney general are important in ensuring that the public interest can be protected as new 
laws are enacted, new law enforcement issues arise, and technology advances. The 
removal of the attorney general’s common law powers could have unintended 
consequences. We could easily find ourselves spending our limited legal resources 
litigating whether or not the attorney general had the authority to bring some particular 
action. For example, consider the participation by the Aaska attorney general in the 50- 
state action against the tobacco industry brought on a variety of new consumer fraud, 
antitrust, and Medicaid reimbursement theories. Do we want the attorney general 
spending state resources litigating his authority to bring such a case because the common 
law powers of the office were removed? As you know, this case brought in hundreds of 
millions of dollars for the State of Alaska.

Recommendation 10 again discusses the authority of the attorney general to 
settle litigation on behalf of the state. For purposes of this response, we note that we

We would note that an expansion of the role of the attorney general from legal advisor of 
the governor and other state officers to legal advisor of the “state, including the” governor and 
other state officers, as suggested by the subcommittee in its proposal concerning AS 44.23.020, 
would be inconsistent with the intent of the framers of the Alaska Constitution.
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disagree with many of the subcommittee’s characterizations of the opinion of former 
Attorney General Charlie Cole on the issue of the governor’s and the attorney general’s 
settlement authority under Alaska law. 1991 Inf. Op. Att’y Gen. (April 2). Be that as it 
may, we believe it would be disastrous for the state to allow its approach to litigation and 
settlements to be fragmented from agency to agency as suggested by the subcommittee.

The subcommittee would apparently have one believe the attorney general 
goes out on his own, without the benefit of consultation and involvement of the client 
agency, to settle cases, without taking into account the state’s limited resources or the 
needs and desires of the agency. Nothing could be further from the truth. The 
relationship between the attorney general and our clients is one of constant 
communication, sharing of information and viewpoints, discussion and consultation, and 
ultimately decision on what course of action is in the best interests of the State of Alaska. 
And the best interests of the state and the zealous guarding of its limited resources are 
always of paramount concern.

In conclusion, thank you for this opportunity to provide the Department of 
Law’s response to the subcommittee’s report and we appreciate your consideration of our 
comments. Please let us know if you have questions or would like further information.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:

By:

Barbara J. Ritchie
Deputy Attorney General - Civil

Cynthia "M. Cooper
Deputy Attorney General - Criminal

Attachments
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39 WED 12:27 PM KETCHIKAN TRIAL COURTS FAX NO. 9072257849 f, 02/07

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT AT KETCHIKAN
Ftied in the Trial CourtsGREGORY A. SHAPLEY,

Plaintiff,

DAVID E. JOHNSON, and STATE OF 
ALASKA, DEPARTMENT OF 
HEALTH & SOCIAL SERVICES, 
DIVISION OF FAMILY & YOUTH 
SERVICES,

Defendants.

STATE OF ALASKA. FIRS.* ClSTRiCT 
KSTCH1KAM

DEC 2 1 1993

By.

C le r ^  o f  th o  Tria l C o u r lc

;  'oik.

s
.) Case no. 1KE-97-1I7CI 

ORDER GRANTING ATTORNEY’S FEES

THE COURT having considered the State of Alaska’s Motion for Attorney’s 
Fees, supporting documents, and any response thereto, and being fully advised in the 
premises,

HEREBY ORDERS that the motion is GRANTED. The court finds that the 
defendant State of Alaska, Department of Health & Social Services, Division of Family & 
Youth Services (the state) is a prevailing party in this case, and the state's attorney's and 
paralegal fees of 512,443.40 arc reasonable and were necessarily incurred. Under Civil 
Rule 82(b), the state shall be awarded S ^  S7 in fees from plaintiff Gregory A.
Shapley.

» • •

Judgc Thomas IvL
This is to ccrlify that on September 30. 1993, a copy of 
the foregoing was mailed to the attorney or party of record:
Gregory A. Shapley. Pro Sc CERTIFICATION
p o  Box as Copies Distributed
Cra ic .AK  99921 _

Date.
Michael Lessmeicr. Esq. 
l.cssmcirc & Winters 
124 W. Sth Street 
Juneau, AK 99801

To ■ fr- A f e f e
At A

juncuu, yyovi . /
'(AuqPncy for Dr. Johnson) / /  /

Pumla Crcdo-I laycs / j D A T E D :

By-

September 30, 1998 0Ci 9 !
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
#

FIRST JUDICIAL DISTRICT AT KETCHIKAN 

GREGORY A. SHAPLEY,

Plaintiff,
vs.

DAVID E. JOHNSON, M.D. and 
STATE OF ALASKA, DEPT. OF 
HEALTH AND SOCIAL SERVICES, 
DIVISION OF FAMILY AND YOUTH 
SERVICES,

Defendants.

Filed in the Trial Courts
STATE OF ALASKA. FIRST DISTRICT 

KETCHiKAf:

B y -

SEP 1 4 1998

Clerk ol (tie Trial CG'.̂ ti 

 1
Deputy

CASE NO. IKE-97-117 Cl

FINAL JUDGMENT

This case, having been dismissed with prejudice by granting summary judgment 

motion in favor of David E. Johnson, on August 10, 1998 and the court having examined 

the documents on file herein and otherwise being fully advised;

IT IS HEREBY ORDERED that final judgment is entered on the summary 

judgment motion in favor of David E. Johnson against Gregoiy A. Shapley. David E. 

Johnson shall receive after proper application an award of costs in the amount of 

S / 5 " "  and atu mey tees in the amount of S V S  7 £ ^ T plus interest accruing on said 

amounts at 10.5% per annum from August 10, 1998 untilpaid. 1

DATED this / /  ' ^ day o f^ ^ ^ " ,1 9 9 8  at Ketchikan, Alaska.

SUPERI

Approved/Disapproved as to form:

Gregory A. Shapley, Pro Se

CERTIFICATION 
Copies Distributed

D a te  / ̂  j  j-* ^

Final Judgment
I
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A p p ro v e d  as to form :

Michael L. Lessmeier, Attorney for Defendant 
ABA #7910082

The undersigned hereby certifies that on 
the y^^SFAugust, 1998, a copy of the 
foregoing document was mailed to:

Susan D. Cox, Chief Asst. A.G.
Attorney General’s Office 
P.O. Box 110300 
Juneau, AK 99811-0300

Gregory A. Shapley, Pro Se 
P.O. Box 85 
Craig, AK 99921

0023-050.fjudform
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FIRST JUDICIAL DISTRICT AT KETCHIKAN

GREGORY A. SHAPLEY, )

Plaintiff, j

DAVID E. JOHNSON, and STATE OF )
ALASKA, DEPARTMENT OF )
HEALTH & SOCIAL SERVICES, )
DIVISION OF FAMILY & YOUTH )
SERVICES, )

Defendants. ]
__________________________________ ) Case no. 1KE-97-117 Cl

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

STATE OF ALASKA'S M OTION FOR AW ARD OF ATTORNEY'S FEES

Pursuant to Rule 82 of the Alaska Rules of Civil Procedure, the defendant 

State of Alaska, Department of Health & Social Services, Division of Family & Youth 
Services (the state), as prevailing party in the above captioned action, hereby moves for an 
award of attorney's and paralegal fees. The state requests an award of 20 percent of its fees, 
for a total award of $2,488.68. Civ. R. 82(b)(2).

This motion is supported by the accompanying memorandum of law, affidavit 

of counsel, and the attached exhibit.

DATED

BRUCE M. BOTELHO 
ATTORNEY GENERAL

C-Susan D. Cox
Assistant Attorney General

This is to certify that on September 30, 1998, a copy o f the foregoing was mailed tc e attorney or party o f record: Gregory A. 

Shapley, Pro Sc, PO Box 85, Craig, A K  99921; Michael Lessmeier, Esq., Lessmeire &  Winters, 124 W . 5th Street, Juneau. A K  

01, (Attorney for Or. Johnson) t

amla Credo-Hayes f  /DATED: September 30, 1998

1
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA  

FIRST JUDICIAL DISTRICT AT KETCHIKAN 

GREGORY A. SHAPLEY,

Plaintiff,

DAVID E. JOHNSON, and STATE OF 
ALASKA, DEPARTMENT OF 
HEALTH & SOCIAL SERVICES,
DIVISION OF FAMILY & YOUTH 
SERVICES,

Defendants.
Case no. IKE-97-117CI

M EM ORANDUM  OF LAW  IN SUPPORT OF STATE OF ALASKA'S  
M OTION FOR AW ARD OF ATTO RNEY’S FEES

On August 10, 1998, this court granted defendant State o f Alaska's Motion
for Summary Judgment, dismissing the above captioned case against the State o f  Alaska,
Department o f Health and Social Services, Division o f  Family and Youth Services (the
state) with prejudice. The state is therefore the prevailing party in this action and, as such,
moves for an award o f attorney’s fees pursuant to Civil Rule 82.1
I. THE STATE OF ALASKA IS ENTITLED TO AN AW ARD OF 20 PERCENT  

OF NECESSARILY INCURRED ATTORNEY FEES

Alaska Civil Rule 82(b)(2) provides that defendants who are prevailing
parties are automatically entitled to an award of 20 percent o f their actual reasonable fees
for judgment without trial, 30 percent with a trial.

In cases in which the prevailing party recovers no money judgment, the court shall 
award the prevailing party in a case . . .  resolved without tnal 20 percent o f its actual 
attorney's fees which were necessarily incurred. The actual fees shall include fees 
for legal work customarily performed by an attorney but which was delegated to and 
performed by an investigator, paralegal or law clerk.

The purpose of Civil Rule 82 in providing for the allowance o f attorney's fees is to partially 
compensate a prevailing party for the expense o f  litigation. City o f  Valdez v. Valdez 

Development Co.. 523 P.2d 177, 184 (Alaska 1974).

1998.
Final Judgment in favor of the state was distributed by the clerk on September 21,
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Although the Attorney General, as counsel for the state, bills client agencies 
at a rate far below the market rate o f attorneys in private practice, it is well settled that when 
the state is the prevailing party, it may request reimbursement o f attorney's fees at a 
reasonable market rate. The Attorney General is not limited to recovering fees based on the 
Department o f Law’s inter-agency billing rate.2 There is clear authority for awarding 
attorney's fees under Civil Rule 82 based on market rates instead o f the department’s 
overhead rate. Atlantic Richfield Co. v. State. 723 P.2d 1249, 1251-52 (Alaska 1996) 
(Alaska Supreme Court ruled it appropriate to use average o f hourly billing rates charged 
by private attorneys to calculate fee award for legal work performed by assistant attorneys 
general); Amfac Hotels v. State. Dept, o f  Transportation. 659 P.2d 1189, 1194 (Alaska 
1983) (approved fee award based on "the average private billing rate" — S75 per hour, 14 
years ago); Morrison-Knudsen Co.. Inc. v. State. 519 P.2d 834, 844 (Alaska 1974) (Alaska 
Supreme Court specifically rejected argument that state could not recover attorney's fees 
at a rate higher than hourly salary o f highest paid assistant attorney general who worked on 
the case).

The Attorney General has worked to identify a uniform reasonable market 
rate upon which to base attorney fee requests that will more fairly reimburse the State of 
Alaska for its fees as a prevailing party. See Affidavit o f Counsel. This was necessary 
because the department's historic rate formulae and the newer universal blended rate 

formula all produce figures far below the market rate and value o f  the services rendered, 
and because Civil Rule 82 provides for only 20 percent reimbursement o f actual fees where 
there is no trial or money judgment and 30 percent where the case goes to trial. Based on 
the recommendations o f  a working group tasked with assessing the Department o f Law's 
policy on attorney fee requests, the Attorney General established in 1997 a policy to request 
SI 50 per hour as the market rate for journey level attorneys (Attorneys III and above), h i 
This decision was based on the working group's review o f attorney billing rates statewide, 
a similar policy in the U.S. Attorney's Office, and the fact that the average rate (typically 
reflecting a discount for the state) that the Department pays experienced private

2 The Department of Law has formulated a blended attorney "overhead rate" for any 
assistant attorney general (regardless o f years of practice), which was S94.72 per hour for Fiscal 
Year 1998. This is a uniform rate used to bill client agencies for legal services, regardless ot the 
experience level or salary range of the individual assistant attorney general who actually handled 
the legal matter.

MEMORANDUM OF LAW IN SUPPORT
OF STATE OF ALASKA'S MOTION FOR
AWARD OF ATTORNEY'S FEES 2
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I
i

practitioners to provide legal services to the state under contract exceeds $ 150 per hour. j
Id  The rate o f  $125 per hour was approved for less experienced attorneys. Id.

In the case at bar, the court granted all defendants summary judgment, i
dismissing the case with prejudice. In pursuing its defense, the state's attorney's fees, j
calculated using the market rates described above, amount to $8,325.00. Affid. O f Counsel, j

A copy o f  the billing print-out detailing the work done and time spent relative to this case 
is attached as Exhibit A. The state’s counsel o f record in this case, Susan Cox, holds an ;
Attorney VI position, and has been practicing law over 15 years. She consulted as needed 
with Assistant Attorney General Shannon O'Fallon, who handled the guardianship 
proceeding that was at issue in this case; her hours are also reflected in Exhibit A. The 
attorney hours expended in defending this action total 56.1 hours: 52.5 for AAG Cox and 
3.6 for AAG O’Fallon. The billing print-out reflects an attorney hourly billing rate o f  SI 50 
per hour for AAG Cox, and $125 for AAG O’Fallon. The totals are 52.5 hours at 
S 150/hour or $7,875.00, and 3.6 hours at 5125/hour, or $450.00, for the combined total o f  

$8,325.00.
Also included in Exhibit A are the hours billed by paralegal assistants who 

worked on this case. The paralegals performed tasks delegated to them by AAG Cox, 
which would customarily be done by an attorney. The paralegals spent 57.2 hours 
performing legal work necessary to this case, amounting to a cost o f  $4,118 A0, at the 

overhead billing (non-market) rate o f $72 per hour.
Under Civil Rule 82(b)(2), prevailing defendants who do not recover a money 

judgment are entitled to 20 percent o f their reasonable attorney's fees, including fees for 
legal work delegated to a paralegal. The Sitate o f  Alaska prevailed in this case without trial. 
Therefore, under Civil Rule 82 the state is entitled to recover 20 percent o f its fees. As 
indicated in Exhibit A, the state’s legal (attorney and paralegal) fees incurred in this action, 
at appropriate hourly rates, total $12,443.40. The state is entitled to an award o f 20 percent 

o f  that amount, or $2,488.68, in fees.

Ill
III
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BRUCE M. BOTELHO 
ATTORNEY GENERAL

^-'-Susan D. Cox
Assistant Attorney General 
Alaska Bar No. 8611136

This is to certify that on September 30. 1998, a copy of the foregoing was mailed to the attorney or party o f record: Gregory A. 
Shapley, Pro 5e, PO Box 85, Craig, AK 99921; Michael Lessmeier, Esq., Lessmeire & Winters, 124 W. 5th Street, Juneau, AK

1 01 (Attorney for Dr. Johnson)

d l
PamJa Credo-Hayes TED: September 30, 1998
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FIRST JUDICIAL DISTRICT AT KETCHIKAN

GREGORY A. SHAPLEY, j

Plaintiff, )

DAVID E. JOHNSON, and STATE OF 
ALASKA, DEPARTMENT OF 
HEALTH & SOCIAL SERVICES,
DIVISION OF FAMILY & YOUTH )
SERVICES, )

)
Defendants. )

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

J Case no. 1KE-97-117CI

AFFIDAVIT OF COUNSEL

STATE OF ALASKA  

FIRST JUDICIAL DISTRICT
ss.

I, Susan D. Cox, having been duly sworn, hereby state as follows:
1. I am an assistant attorney general employed by the Department o f Law, 

and attorney o f  record in the above captioned action on behalf o f  the State o f  Alaska, 
Department o f  Health and Social Services, Division o f  Family and Youth Services (the 
state). I submit this affidavit in support o f  the state’s motion, as prevailing party, for 
attorney's fees.

2. Legal fees (representing attorney and paralegal assistant time) in the 
amount o f 512,443.40 were incurred on behalf o f  the state through August 1998 in defense 
o f  this case. This amount represents a total o f 56.1 hours o f  attorney time, and 57.20 hours 
o f  paralegal time, broken down as follows:

Susan D. Cox 52.5 hours @
Shannon O'Fallon 3.6 hours @
Paralegals 57.2 hours @
TOTAL 113.3 hours

SI 50/hr = $ 7875.00 
125/hr = $ 450.00 
72/hr = $ 4118.40 

$12,443.40
Exhibit A contains an itemized listing o f  the dates, descriptions o f  work accomplished and 
by whom, and the time expended. I have reviewed this report for accuracy and 

applicability.

AFFIDAVIT OF COUNSEL I
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3. I have determined both that the information presented in Exhibit A is j 
correct, and that the time listed was necessarily spent in defending this matter. I do not i 
believe that any o f  the work performed in this case was unnecessary or duplicative. I do 
believe the total amount o f time and money expended on behalf o f  the state is reasonable. I

4. The attorney time set forth above was billed, for the purposes o f  this | 
motion, at market rates approved by the Attorney General. Although the state bills client 
agencies at a rate far below the market rate o f attorneys in private practice (the uniform I 
overhead billing rate was S94.72 per hour in fiscal year 1998), the Attorney General 
established in 1997 a policy which would more fairly reimburse the state for its fees as a j 
prevailing party. To that end the Attorney General approved the hourly rate o f S i 50 as the j 
market rate for journey level attorneys (Attorneys III and above). This rate was based on 
the recommendations o f  a working group tasked with assessing the Department o f  Law's 
policy on attorney fee requests. After reviewing attorney billing rates statewide, the policy
in place at the U.S. Attorney's Office, and the fees paid by the state to experienced private 
practitioners who provide legal services to the state, the working group determined that 
SI 50 per hour was a reasonable rate which would more fairly reimburse the state for its 
legal services. The rate o f SI 25 per hour was approved for less experienced attorneys.

5. While the purpose o f  the department's uniform overhead billing rate 
is to track and recover the costs o f  legal services provided to the state's client agencies, 
there is legal authority for awarding attorney's fees under Civil Rule 82 based on market 
rates rather than the department's overhead billing rate. Atlantic Richfield Co. v. State. 723 
P.2d 1249, 1251-52 (Alaska 1996); Amfac Hotels v. State. Dept, o f  Transportation. 659 
P.2d 1189, 1194 (Alaska 1983); Morrison-Knudsen Co.. Inc. v. State. 519 P.2d 834, 844 

(Alaska 1974).
6. I was responsible for all facets o f the defense o f this case. I prepared .

all o f  the written discovery on behalf o f  the state. I also consulted as needed with Assistant 
Attorney General(AAG) Shannon O’Fallon, who had personally handled the underlying

I
guardianship matter that was at issue in this case. j

7. I have been practicing law in Juneau for over 15 years and with the •

Attorney General's office for more than 14 years; I am an Attorney VI. I have been aware 
o f  rates charged by private practitioners over the years through state procurements for legal 
services, attorney fee requests in cases, and personal conversations with private attorneys.
In my professional judgment, a request for reimbursement for my time spent on this case 

at a rate o f S 150 per hour is reasonable.

AFFIDAVIT OF COUNSEL

 _________________________________________________________
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8. The paralegal time is billed at the actual, non-market rate o f  S72 per 
hour. The paralegals worked on discovery, coordinating witness lists, and performing other 
legal tasks that I delegated to them and that would customarily be done by an attorney. 

Further your affiant sayeth naught.

DATED:

SUBSCRIBED AND SWORN to before me this 30th day o f September 1998.

ptz</ T-'-.r.-'. .-v  . . .

'O kN/A- •
7:r~>v w J ;->w._____,.*•

,\\V  •• • *.*VV-Vff-.A.; J, . <

 *
Notary for the State o f AlaLw r v 
My Commission expires:

AFFIDAVIT OF COUNSEL 3



Senator Jerry W ard
A l a s k a  S t a t e  L e g i s l a t u r e

SPONSOR STATEMENT SJR 14

S J R  14 is  a  C o n s t i t u t i o n a l  A m e n d m e n t  t o  a l l o w  a  v o t e  o f  t h e  p e o p l e  t o  e l e c t  th e  

A t t o r n e y  G e n e r a l .

M a n y  s ta te s  e l e c t  t h e  a t t o r n e y  g e n e r a l  a s  o p p o s e d  to  h a v i n g  t h a t  i m p o r t a n t  o f f i c e  

as  a p o l i t i c a l  a p p o i n t m e n t .  M a n y  t i m e s  in  t h e  h i s t o r y  o f  t h e  s ta t e  o f  A l a s k a ,  th e  

“ a p p o i n t e d "  a t t o r n e y  g e n e r a l  h a s  f o l l o w e d  p o l i t i c a l  w h i m s  o f  th e  G o v e r n o r  i n s t e a d  o f  

w o r k i n g  f o r  t h e  A l a s k a n  p e o p l e .  U n d e r  t h e  p r e s e n t  g o v e r n o r  a p p o i n t e e  s y s t e m ,  th e  

g o v e r n o r  h a s  h is  o w n  p e r s o n a l  l a w y e r ,  w h o  v e r y  c l e a r l y  e n f o r c e s  l a w s  as  t h e  g o v e r n o r  

d i r e c t s ,  i n s t e a d  o f  t h e  w a y  it s h o u l d  b e ,  w i t h  t h e  A t t o r n e y  G e n e r a l  o w i n g  h i s  a l l e g i a n c e  

a n d  l o y a l t y  t o  t h e  C o n s t i t u t i o n  a n d  th e  p e o p l e  o f  t h e  S t a t e  o f  A l a s k a  i n s t e a d  o f  to  o n e  

m a n ’ s p e r s o n a l  p o l i t i c a l  a g e n d a .

T h e  a d v a n t a g e s  a r c  m a n y  f o r  A l a s k a n s  w i t h  an  e l e c t e d  a t t o r n e y  g e n e r a l :

•  A  D e p a r t m e n t  o f  L a w  th a t  s e r v e s  o n l y  th e  p e o p l e  o f  A l a s k a .

•  T h a t  s t a n d s  u p  f o r  A l a s k a n s .

•  A n s w e r s  o n l y  t o  th e  A l a s k a n  p e o p l e .

•  I n t e r p r e t s  t h e  C o n s t i t u t i o n ,  i n s t e a d  o f  t h e  G o v e r n o r .

•  W o r k s  d i r e c t l y  f o r  A l a s k a n s .

P a s t  e x p e r i e n c e  s h o w s  us  th a t  a p p o i n t e d  a t t o r n e y  g e n e r a l s  d o  n o t  h a v e  A l a s k a n ’ s 

R i g h t s  a t  h ea r t .  W e  h a v e  h a d  a t t o r n e y  g e n e r a l s  d r o p  v e r y  i m p o r t a n t  a c t i o n s  a t  th e  

i n s i s t e n c e  o f  t h e  G o v e r n o r :

•  S t a t e h o o d  C o m p a c t

•  S u b s i s t e n c e  L a w s u i t

•  S t a t e ’ s R i g h t s  is su e s

«  9 0 /1 0  R o y a l t y  N P R A

S J R  14 a l l o w s  a C o n s t i t u t i o n a l  A m e n d m e n t  v o t e  o f  t h e  p e o p l e  t o  b e g i n  th e  

p r o c e s s  o f  e l e c t i n g  t h e  S t a t e ' s  A t t o r n e y  G e n e r a l ,  t a k i n g  th a t  p r o c e s s  o u t  o f  th e  

h a n d s  o f  th e  G o v e r n o r  as  a p o l i t i c a l  a p p o i n t e e .

. S T A T E  C A P I T O L  •  II IN F .  A t  I A K  •  09 X0 1 .1  i > n  .  ft)0 7 ) 4 6 5 -4 9 4 0  •  F A X  (907 ) 4 6 5 -3 7 6 6  

A N C H O R  A C .K : 716 VV. 4 " 'A V E .  •  S ’l II •  (9 0 7 ) 2 6 9 -0 1 0 6  •  F A X  (907 ) 26 9 .0 109

K E N A I : 145 M A I N  S T R E E T   _  '7 )  2 8 3 -7 9 9 6  •  F A X  (9 0 7 ) 2 8 3 -3 0 7 5

Chairman. Senate Transf
S p o n s o r  S t a t e m e n t

Senate State Affairs Committee
S e n a (o r _ J e r r y _ W .ir d ( f l ’ t e i : is s ta ie .a k i iK



S e n a t o r  J e r r y  W a r d
A l a s k a  S t a t e  L e g i s l a t u r e  

‘C o n s t i t u t i o n a l  a m e n d m e n t  r e l a t i n g  to  th e  d u t i e s  a n d  e l e c t i o n  o f  th e  A t t o r n e y  G e n e r a l ’

M a n y  s ta t e s  e l e c t  t h e  a t t o r n e y  g e n e r a l  as  o p p o s e d  t o  h a v i n g  th a t  im p o r t a n t  o f f i c e  as  a 

p o l i t i c a l  a p p o i n t m e n t .  M a n y  t i m e s  in  th e  h i s t o r y  o f  th e  s ta t e  o f  A l a s k a ,  t h e  “ a p p o i n t e d "  

a t t o r n e y  g e n e r a l  h as  f o l l o w e d  p o l i t i c a l  w h i m s  o f  t h e  G o v e r n o r  i n s t e a d  o f  w o r k i n g  f o r  th e  

A l a s k a n  p e o p l e .  U n d e r  t h e  p r e s e n t  g o v e r n o r  a p p o i n t e e  s y s t e m ,  t h e  g o v e r n o r  h a s  h is  o w n  

p e r s o n a l  l a w y e r ,  w h o  v e r y  c l e a r l y  e n f o r c e s  l a w s  as  th e  g o v e r n o r  d i r e c t s ,  i n s t e a d  o f  th e  

w a y  it  s h o u l d  b e ,  w i t h  th e  A t t o r n e y  G e n e r a l  o w i n g  h is  a l l e g i a n c e  a n d  l o y a l t y  t o  th e  

C o n s t i t u t i o n  a n d  th e  p e o p l e  o f  th e  S t a t e  o f  A l a s k a  i n s t e a d  o f  t o  o n e  m a n ’ s p e r s o n a l  

p o l i t i c a l  a g e n d a .

T h e  a d v a n t a g e s  a r e  m a n y  f o r  A l a s k a n s  w i t h  an  e l e c t e d  a t t o r n e y  g e n e r a l .

A  D e p a r t m e n t  o f  L a w  tha t :

•  S t a n d s  u p  f o r  A l a s k a n s .

• Answers only to the Alaskan people.
•  I n t e r p r e t s  t h e  C o n s t i t u t i o n ,  i n s t e a d  o f  t h e  G o v e r n o r .

•  W o r k s  d i r e c t l y  f o r  A l a s k a n s .

P a s t  e x p e r i e n c e  s h o w s  us  th a t  a p p o i n t e d  a t t o r n e y  g e n e r a l s  d o  n o t  h a v e  A l a s k a n ’ s R i g h t s  

a t  h ea r t .  W e  h a v e  h a d  a t t o r n e y  g e n e r a l s  d r o p  v e r y  im p o r t a n t  a c t i o n s  at t h e  i n s i s t e n c e  o f  

th e  G o v e r n o r :

•  S t a t e h o o d  C o m p a c t

•  S u b s i s t e n c e  L a w s u i t

•  S t a t e ’ s R i g h t s  is su e s

•  9 0 /1 0  R o y a l t y  N P R A

•  S t a t e  S o v e r e i g n t y -  d r o p p e d  a p p e a l  o f  T r i b a l  L i s t i n g

•  F a i l e d  to  e n f o r c e  c i v i l  f r a u d  l a w s  -  P o n z i  S c h e m e

•  F a i l e d  to  e n f o r c e  c i v i l  i n v a s i o n  o f  p r i v a c y  -  A P S I N  v i o l a t i o n s

S J R  14 a l l o w s  a v o t e  o f  t h e  p e o p l e  to  e l e c t  th e  S t a t e ’s A t t o r n e y  G e n e r a l ,  t a k i n g  th a t  

p r o c e s s  o u t  o f  t h e  h a n d s  o f  t h e  G o v e r n o r  as  a  p o l i t i c a l  a p p o i n t e e .

I t ’ s th e  p e o p l e ’ s s ta te ,  i t ’ s t h e  p e o p l e ’ s c o n s t i t u t i o n ,  it  s h o u l d  b e  th e  p e o p l e ’ s A t t o r n e y  

G e n e r a l ,  th is  c o n s t i t u t i o n a l  a m e n d m e n t  w i l l  r e tu rn  th is  i s s u e  b a c k  t o  t h e  p e o p l e  o f  A l a s k a  

to  d e c i d e .  P o l i t i c a l  d e c i s i o n s  m a d e  b y  th e  a t t o r n e y  g e n e r a l  m u s t  s to p .  T h e  p e o p l e  o f  th e  

S t a t e  o f  A l a s k a  n e e d  t o  h a v e  a n  e l e c t e d  A G  l o y a l  t o  th e  C o n s t i t u t i o n  a n d  th e  p e o p l e  o f  

A l a s k a ,  n o t  a  p e r s o n a l  l a w y e r  f o r  th e  G o v e r n o r .

J a n n a r v -M a v :  S T A T E  C A P I T O L  •  J U N E A U .  A K  • 9 9 S 0 I - I I S 2  •  (007 ) -165 -4940 • F A X  (9 0 7 ) 4 6 5 -5 7 6 6  

A N C H O R A G E : 716 W .  4 '" A V 0 .  •  S T E .  450 • A N C H O R A G E ,  A K  99501 •  (907) 2 6 9 -0 1 0 6  • F A X  (9 0 7 ) 2 6 9 -0 1 0 9  

K E N A I :  145 M A I N  S T R E E T  L O O P  • K E N A I .  A K  •  9 9 6 1 1 •  (9 0 7 ) 2 X 3 -7 9 9 6  •  F A X  (9 0 7 ) 28 3 -3 0 7 5  

Chairman. S e n a te  T ra n s p o r ta t io n  C o m m it t e e  •  C h a i r m a n .  S e n a te  S ta te  A l l a n s  C o m m i t t e e  

S e n a to r _ J e r r y _  W a r d  t i 'le u is .s ta te , ak . as
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S e n a t o r  L o r e n  L e m a n

Sponsor Statement -  SJR 15
S J R  15 p r o p o s e s  a m e n d m e n t s  t o  th e  C o n s t i t u t i o n  o f  th e  S t a t e  o f  A l a s k a  th a t  a r c  d e s i g n e d  t o  b r i n g  a  

m e a s u r e  o f  p u b l i c  i n v o l v e m e n t  t o  th e  j u d i c i a l  s e l e c t i o n  p r o c e s s ,  a n d  t o  i n c r e a s e  th e  j u d i c i a l  b r a n c h ’ s 

a c c o u n t a b i l i t y  t o  A l a s k a n s .  I t  d o c s  s o  in  th r e e  w a y s .

F i r s t ,  S J R  15 a l l o w s  th e  g o v e r n o r  t o  f i l l  c o u r t  v a c a n c i e s  b y  a p p o i n t i n g  a n y  a t t o r n e y  w h o  m e e t s  th e  

q u a l i f i c a t i o n s  s e t  o u t  in  th e  c o n s t i t u t i o n  a n d  s ta te  s ta tu te s .  T h i s  d i f f e r s  f r o m  th e  c u r r e n t  s y s t e m ,  in  w h i c h  

th e  g o v e r n o r ' s  c h o i c e s  a rc  l i m i t e d  t o  o n l y  t h o s e  n o m i n e e s  s e l e c t e d  b y  t h e  A l a s k a  J u d i c i a l  C o u n c i l  ( A J C ) ,  

a  b o d y  w h i c h  h a s  l i t t l e  p o l i t i c a l  a c c o u n t a b i l i t y .  T h r e e  o f  t h e  s i x  v o t i n g  m e m b e r s  o n  th e  A J C  a r c  s e l e c t e d  

b y  th e  A l a s k a  B a r  A s s o c i a t i o n  a n d  a r e  n o t  r e q u i r e d  to  u n d e r g o  a n y  t y p e  o f  c o n f i r m a t i o n  p r o c e s s .  T h e  

o t h e r  th r e e  a r e  n o n - a t t o r n e y  m e m b e r s  a p p o i n t e d  b y  th e  g o v e r n o r  a n d  s u b j e c t  t o  l e g i s l a t i v e  c o n f i r m a t i o n .  

S i n c e  A J C  m e m b e r s  s e r v e  l e n g t h y  s i x - y e a r  t e r m s ,  a n d  o n l y  h a l f  a r c  c h o s e n  b y  e l e c t e d  o f f i c i a l s  

a c c o u n t a b l e  to  t h e  v o t e r s ,  o p p o r t u n i t i e s  to  c h a n g e  th e  c o m p o s i t i o n  o f  t h e  c o u n c i l  a r c  e x c e e d i n g l y  rare.

U n d e r  A r t i c l e  I V ,  S e c t i o n  5 o f  th e  A l a s k a  C o n s t i t u t i o n ,  th e  A J C  is  a l l o w e d  to  s u b m i t  as  f e w  as  t w o  n a m e s  

to  th e  g o v e r n o r  t o  f i l l  e a c h  j u d i c i a l  v a c a n c y .  O u t  o f  th e  t h o u s a n d s  o f  a t t o r n e y s  in  A l a s k a ,  t h e  g o v e r n o r  

c a n  c h o o s e  o n l y  a m o n g  t h o s e  h a n d - p i c k e d  f e w  a p p r o v e d  b y  A J C .  T h i s  m a k e s  th e  g o v e r n o r ’ s 

a p p o i n t m e n t  p o w e r  l a r g e l y  c e r e m o n i a l .  A  c o m m i t t e e  o f  s i x  p e r s o n s  e x e r c i s e s  n e a r  to ta l  c o n t r o l  o v e r  w h o  

is p e r m i t t e d  t o  s e r v e  in  o n e  o f  t h e  th r e e  b r a n c h e s  o f  s ta te  g o v e r n m e n t .  T h e r e  is n o  o t h e r  e x a m p l e  in  o u r  

c o n s t i t u t i o n a l  o r d e r  o f  s u c h  e n o r m o u s  p o w e r  b e i n g  c o n c e n t r a t e d  in  th e  h a n d s  o f  a  f e w  n o n - e l e c t c d  

f u n c t i o n a r i e s .  I t  is  a l s o  n o t e w o r t h y  t h a t  th r e e  o f  t h e  s i x  A J C  m e m b e r s  a r c  a t t o r n e y s  w h o  a r e  p e r m i t t e d  to  

r e p r e s e n t  c l i e n t s  in  th e  c o u r t r o o m s  o f  j u d g e s  w h o  m a y  s o m e  d a y  a p p l y  a n d  b e  c o n s i d e r e d  b y  th e  A J C  to  

f i l l  fu tu r e  v a c a n c i e s  o n  h i g h e r  c o u r ts .

T h e  s e c o n d  c h a n g e  p r o p o s e d  b y  S J R  15 is t o  r e q u i r e  l e g i s l a t i v e  c o n f i r m a t i o n  o f  t h e  g o v e r n o r ’s 

a p p o i n t m e n t s  t o  f i l l  v a c a n c i e s  o n  th e  s u p e r i o r  c o u r t  a n d  s u p r e m e  c o u r t .  T h i s  is  s i m i l a r  to  th e  f e d e r a l  

s y s t e m ,  in  w h i c h  th e  p r e s i d e n t ’ s a p p o i n t e e s  to  f i l l  v a c a n c i e s  o n  th e  f e d e r a l  b e n c h  a re  c o n f i r m e d  b y  th e  

U . S .  S e n a t e .  M a n y  o t h e r  s ta t e s  a l s o  r e q u i r e  s o m e  f o r m  o f  l e g i s l a t i v e  c o n f i r m a t i o n ,  w h i c h  a l l o w s  th e  

p u b l i c  t o  p a r t i c i p a t e  in  t h e  p r o c e s s  t h r o u g h  th e i r  e l e c t e d  r e p r e s e n t a t i v e s .  C o n f i r m a t i o n  h e a r in g s  p r o v i d e  a 

v a l u a b l e  o p p o r t u n i t y  f o r  j u d i c i a l  n o m i n e e s  t o  b e  q u e s t i o n e d  a b o u t  t h e i r  p h i l o s o p h y  o n  i n t e r p r e t i n g  a n d  

a p p l y i n g  s t a t u t o r y  a n d  c o n s t i t u t i o n a l  l a w .

F i n a l l y ,  S J R  15 w o u l d  i n c r e a s e  th e  f r e q u e n c y  o f  j u d i c i a l  r e t e n t i o n  e l e c t i o n s .  C u r r e n t l y ,  e a c h  s u p e r i o r  

c o u r t  j u d g e  a n d  s u p r e m e  c o u r t  j u s t i c e  is  s u b j e c t  to  a p p r o v a l  o r  r e j e c t i o n  b y  t h e  v o t e r s  a t  t h e  f i r s t  g e n e r a l  

e l e c t i o n  h e l d  m o r e  th a n  th r e e  y e a r s  a f t e r  h e  o r  s h e  is  a p p o i n t e d .  A f t e r  t h e  in i t i a l  r e t e n t i o n  e l e c t i o n ,  

s u p r e m e  c o u r t  j u s t i c e s  a r e  u p  f o r  a p p r o v a l  o r  r e j e c t i o n  e v e r y  t e n th  y e a r  a n d  s u p e r i o r  c o u r t  j u d g e s  e v e r y  

s i x t h  y e a r .  S J R  15 c h a n g e s  t h e s e  i n t e r v a l s  t o  s i x  y e a r s  f o r  s u p r e m e  c o u r t  j u s t i c e s  a n d  f o u r  y e a r s  f o r  

s u p e r i o r  c o u r t  j u d g e s .  T h i s  c h a n g e  w i l l  p r o v i d e  A l a s k a  v o t e r s  m o r e  f r e q u e n t  o p p o r t u n i t i e s  t o  a s s e s s  th e  

p e r f o r m a n c e  o f  t h o s e  w h o  s e r v e  u s  in  t h e  j u d i c i a l  b r a n c h  o f  g o v e r n m e n t .

Prepared by Mike Puuley, Staff Aide to Senator Loren Leman (907-465-3841)
Last updated: March 22, 2000
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2000 Retention Ejection Candidates
Jad g j^ Appointed

City/Judicial
District

1. Supreme Court Justice Alexander 0. Bryncr* 01/24/97 Anchor* ge/NA
2. Supreme Court Justice Dana Fabe* 01/26/96 Anchorage/NA
3. Supreme Court Justice Warren W. Matthews 05/26/77 Anchorage/NA
4. Court of Appeals Judge Robert G. Coats 07/30/80 Anchorage/NA
S. Court of Appeals Judge David Stewart* 06/25/97 Anchorage/NA
6. Superior Court Judge Thomas M. Jahnkc 05/11/85 Ketchikan/First
7. Superior Court Judge Lany Weeks 09/03/90 Juneau/First
8. Superior Court Judge Larry C. Zervos 9/14/90 Sitka/First
9. Superior Court Judge Richard H. Erlich 03/08/91 Kotzebue/Second
10. Superior Court Judge Ben Esch* 02/16/96 Nome/Second
11. Superior Court Judge Elaine M. Andrews 03/08/91 Anchorage/Third
12. Superior Court Judge Haroid M. Brown* 04/08/96 Kenai/Third
13. Superior Court Judge Rene J. Gonzalez 11/08/84 Anchorage/Third
14. Superior Court Judge Dan A. Hensley* 12/04/96 Anchorage/Third
15. Superior Court Judge Donald D. HoDwcod 11/30/90 Kodiak/Third
16. Superior Court Judge Karen L. Hunt 01/10/84 Anchoragc/Third
17. Superior Court Judge Jonathan H. Link 07/20/90 Kcnai/Third
18. Superior Court Judge Peter A. Michalski 01/31/85 Anchorage/Third
19. Superior Court Judge Eric Sanders* 08/08/96 Anchorage/Third
20. Superior Court Judge Eric Smith* 04/18/9 6 Palmer/Third
21. Superior Court Judge Milton M. Souter 01/23/78 O tr

 0
22. Superior Court Judge Sen K. Tan* 12/04/96 Anchorage/Third
23. Superior Court Judge Fred Torrisi* 11/27/96 Dillingham/Third
24. Superior Court Judge Michael L. Wolverton* 12/04/96 Anchorage/Third
25. Superior Court Judge Dale 0. Curda 12/15/09 Bethel/Fourth
26. Superior Court Judge Mary E. Greene 01/04/85 Fairbanks/Fourth
27. Superior Court Judge Charles R. Pengilly* 11/07/97 Fairbanks/Fourth
28. District Court Judge Peter G. Ashman 07/31/87 Anchorage/Third
29. District Court Judge Joel H. Bolger* 07/03/97 Valdsz/Third
30. District Court Judge Natalie K. Finn 03/3/83 Anchorage/Third
31. District Court Judge William H. Fuld 03/31/83 Anchorage/Third
32. District Court Judge Stephanie Joannides 10/28/94 Anchorage/Third
33. District Court Judgo Suzanne Lombardi* 07/03/97 Paimet/TWrd
34. District Court Judge James N. Wanamaker 08/13/93 Anchorage/Third
35. District Court Judgo Mark I. Wood 01/21/93 Fairbanks/Fourth

I District CpuraudgEflfrcanti*.----------------

Indicates first time judges fo r retention, in currant position

TOTAL P. 03



legislature. 'Hie duration of such appointments 
shall be prescribed by law

ARTICLE IV.
THE JUDICIARY.

j
\ SECTION 1. JUDICIAL POWER AND JU­

RISDICTION. Hie judicial power of the Stale 
...jjs vested In a supreme court, a sujierior court, 
."and the courts established by the legislature. The 
..ijurjghctlon of courts shall be prescribed by law. 

Tliecoiirtsshallconstiluie a unified judicialsjs- 
lent for operation and administration. Judicial 
districts shall be established by law.
SECT ION 2. SUPREME COURT.
(a) Tliesupremecourt shall be the highest court 

... of Uit Stale, wilh final appellate jurisdiction. It 
v shall consist of three justices, one of whom is
.chief justice. The number of justices may be in­
creased by law upon the request of the supreme 

«C0YfL
(b) The chief Justice shall be selected from 
among the justices of the supreme court by a

, majority vole of the justices His tcmi of office as 
chief justice is three years. A justice may serve 
more than one lent) as chief justice hut he may 

, not serve consecutive terms in that office
^SECTION 3. SUPERIOR COURT. Hie su­
perior court shall be the trial conn of general 
‘ jurisdiction and shall consist of five judges. Hie 
(number of judges may be changed by law.
SECTION 4. QUALIFICATIONS OF JUS­
TICES AND JUDGES. Supreme court justices 
and siqierior court Judges shall be citizens of Ihe 

. United Stales and of the Slate, licensed to prac­
tice law in the Slale,.aud possessing any addi- 

1 j t o d  qqsJi/icallons prescribed by law. Judges of
• r m ™ *  $  ^ se*oc,ĉ in 3 nianner> f°r'"jftenns, and will) qualifications prescribed by law.
^SECTION 5. NOMINATION AND AP- 
r  POINTMENT. The governor shall fill any va­

cancy In an office of supreme court justice or 
superior court judge b; appointing one of Mu or 
more persons nominated by the judicial coun­
cil.
SECriON 6. APPROVAL OR Rfy ECTION.
Each supreme court justice and superior court 
judge shall, in the manner provided by law, lie 
subject to approval or rejedjonon a nonparti­
san ballot ql the first genejjjelection tteld more 
than tfiree years after hbjmolhtment. -Hiere- 
after,•dachs r̂enfecburtji»fce1hall be subject 
to approval or rejection In a like manner every 
lentil year, and each superior court Judge, every 
sixth year. ' ' ■

SECTION 7. VACANCY. Hie olftce of any 
supreme court justice or superior court judge 
liecomes vacant ninety days after the cleciion al 
which he is rejected by a majority of those vot­
ing on the question, or for which lie fails to file 
Ins declaration of candidacy to succeed himself.
SECTIONS. JUDipAJkGPUNCIL..Hjeju­
dicial council shalt consist .of seven members. 
Hiree-attorney members shall be appointed for 
six-yea; terms by the governing body of the or­
ganized stale bar. Hirccnon-altorncy members 
shall be appointed forsix-yei/ terms by the gov­
ernor subject (o confirmation by a majority of 
the members of the legislature In joint session. 
Vacancies shall be filled for die unexpired term 
in like manner. Appolnlmentsshall be made wilh 
due consideration (o area representation ami 
without regard lu political affiliation. Hie chief 
justice of Ihe supreme court shall be cx-ofhclo 
die seventh member and chairman of die judi­
cial council. No member of Ihe judicial coun­
cil, excepl Ihe chief justice, may hold any oilier 
office or [xisllion of profit under die United States 
or the State. The judicial council shall act by 
concurrence of four or more members and ac­
cording to rules which it adopts.
SECTION 9- ADDITIONAL Dl/IIES. The
judicial council shall conduct studies for im­
provement of the administration of justice, and

make rcj>orts and recommendations lo die su­
preme court and to the legislature at intervals of 
not more than two years. Hie judicial council 
shall perform oilier duties assigned by law.
SECTION 10. COMMISSION ON JUDI­
CIAL CONDUCT. Hie Commission on Judi­
cial Conduct shall consist of nine members, as 
follows: three persons who are justices or judges 
of stale courts, elected by the Justices and judges 
of state courts; three members who have prac­
ticed law in this state for ten years, appointed by 
die governor from nomlnadons made by die gov­
erning body of die organized bar and subject lo 
confimiadon by a majority of die members of 
the legislature In Jolntsession; and three persons 
who are not judges, retired judges, or members 
of die state bar, appointed by die governor and 
subject to confirmation by a majority of the 
members of die legislature in joint session. In 
addition to being subject lo impeachment un­
der Section 12 of this article, a justice or judge 
may be disqualified from acting as such and may 
be sus|>ended, removed from office, retired, or 
censured by the supreme court upon the recom­
mendation of die commission. The |>owers and 
duties of die commission and Ihe bases for judi­
cial disqualification shall be established by law.
SECTION 11. RETIREMENT. Juslices and 
lodges shall be retired al the age of seventy ex­
cept as provided In tins article. The basis and 
amount of retirement pay shall be prescribed by 
law. Retired judges shall render no further ser­
vice on die bench except for special assignments 
as presided by court rule.
SECTION 12. IMPEACHMENT. Impeach­
ment uf any justice or judge for malfeasance or 
misfeasance in die perfomiauce of his official 
duties shall be according to procedure prescribed 
for civil officers.
SECTION 13. COMPENSATION. Justices, 
lodges, and members of the judicial council and 
(lie Commission on Judicial Qualifications shall 
receive compensation as prescribed by law. Com­

pensation of justices and judges shall not be di­
minished during their terms of olfice, unless by 
general law ajiplying to all salaried officers of 
die Stale.
SECTION 14. RESTRICTIONS. Supreme 
court juslices and superior court Judges while 
holding office may not practice law, hold office 
In a political party, or hold any odter office or 
partition of profit under the Untied States, the 
State, or its political subdivisions. Any supreme 
court justice or superior court judge filing for 
another elective public office forfeits his judicial 
position.
SECTION 15- RULE-MAKING POWER. 
Hie supreme court shall make and promulgate 
rules governing die administration of all courts. 
It shall make and promulgate rules governing 
praciice and procedure in civil and criminal casts 
in all courts. These rules may be changed by die 
legislature by two-thirds vote of the members 
elected to each house.
SECTION 16. COURT ADMINISTRATION.
Hie chief justice of the supreme court shall be 
the administrative head of all courts, lie may 
assign Judges from one court or division thereof 
to another for temporary service. The chief jus- 
lice shall, with die approval of the supreme court, 
a|>poiiit an administrative director to serv e at the 
pleasure of die supreme court and lo supetvtse 
die administrative operations of the judicial sys­
tem.

ARTICLE V.
SUFFRAGE AND ELECTIONS.

SECTION 1. QUALIFIED VOTERS. Every 
citizen of the United Slates who is at least eigh­
teen years of age, who meets registration resi­
dency requirements which may be prescribed by 
law, and who is qualified lo vote under this ar- 
llcle, may vote in any stale or local election. A 
voter shall have been, immediately preceding the 
election, a thirty day resident of the election dis­
trict in which he seeks lo vote, except that for

12 C o n s t i tu t i o n  ext t h e  S ta te  u f  A laska C o n s t i tu t i o n  o f  t h e  S ta te  o f  A la sk a  13



SENATE COMMITTEE RE' TRT 
First Committee of Referral

DATE: 3/5/99 FURTHER: Finance

Date o f  5-D ay N otice :__________________  DATE TURNED
(in accordance with Uniform Rule 23) IN TO O FFICE:___________________________

Judiciary Committee considered SENATE JOINT RESOLUTION NO. 15

Proposing amendments to the Constitution of the State of Alaska relating to the appointment and 
confirmation of supreme court justices and superior court judges and to approval or rejection o f  

justices and judges during certain general elections.
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[ ] s a m e  t i t l e  
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CS FOR SENATE JOINT RESOLUTION NO. I5(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY T H E  SENATE JU D IC IA R Y C O M M ITTE E

Offered:
Referred:

Sponsor(s): SENATORS LEM AN , Donley

A RESOLUTION

1 II Proposing an amendment to the Constitution of the State of Alaska relating to

2 when supreme court justices and superior court judges are to be subject to

3 approval or rejection following initial approval.

4 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*• Section 1. Article IV, sec. 6, Constitution of the State of Alaska, is amended to read: 

Section 6. Approval or Rejection. Each supreme court justice and superior 

court judge shall, in the manner provided by law, be subject to approval or rejection 

on a nonpartisan ballot at the first general election held more than three years after 

[HIS] appointment. Thereafter, each supreme court justice shall be subject to approval 

or rejection in a like manner every sixth [TENTH] year, and each superior court judge, 

every fourth [SIXTH] year.

* Sec. 2. The amendment proposed by this resolution shall be placed before the voters of 

the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the 

State of Alaska, and the election laws of the state.

L

-1 - CSSJR  15(JUD)



M I’.O. Box 102323 • Aiu-lmra^e, Alaska 99510 
* OITlcc: 540 “L" Street. Suite 206 • Anchorage, AK 99 

(907) 258-4040 • FAX (907) 276-7185

A la s k a  A c tio n  Trust

March 12, 1999

RECEIVED 
MAR 1 G 1939

Aas'd.............

Senator Robin Taylor 
State Capitol
Juneau, Alaska 99801-1182 

Dear Senator Taylor:

The Alaska Action Trust is very interested in SJR 15, proposing amendments to 
the Constitution o f the State o f Alaska relating to the appointment and confirmation o f 
supreme court justices and superior court judges and to approval or rejection o f justices 
and judges during certain general elections.

We would be most appreciative of some advanced scheduling notice o f this 
resolution in the Senate Judiciary Committee so that we may alert and prepare our 
members and others who share our concerns about this proposed legislation.

Thank you for your consideration of this request.

Sincerely,

Cc: Russell Winner, Chair



ALASKA COURT SYSTEM 
State o f Alaska Court System 

Office of the Administrative Director
303 K Street 

Anchorage, Alaska 99501 
(907)264-0547

Stephanie J . Cole (907) 264-0881
Administrative Director scolctSJcourts.state.ak.us

THE ALASKA CO URT SYSTEM  OPPOSES SJR 15

The Alaska Legislature is currently considering SJR 15, which would make three 
significant changes to the current system o f selecting and retaining judges:

• SJR 15 would require legislative confirmation o f supreme court justices and
superior court judges. The proposed system could add months to the 
selection process, creating a real danger that extended judicial vacancies 
would result in delays in the resolution of court cases. The changes would 
also pull judicial candidates into the realm of partisan politics and threaten 
judicial independence.

•  SJR 15 would eliminate the Judicial Council’s role in the judicial selection
process. The removal o f the Judicial Council from the selection process 
eliminates the stringent, merit-based screening currently in place.

•  SJR 15 would shorten the periods between retention elections for supreme
court justices and superior court judges. The proposed shortened retention 
periods would increase costs to the state, lower voters’ scrutiny of 
individual judges, and are not in line with retention terms in other merit 
selection states.

The changes proposed in SJR 15 would erode the balance of power among the 
three branches o f government and weaken Alaska’s nationally-recognized system of  
merit-based selection of judges.



• A laska’s current merit-based selection process is rigorous and non-political

Unlike the federal court system, Alaska’s current structure for selection o f  judges is 

a rigorous, merit-based process. The drafters o f the Alaska Constitution resoundingly 

rejected the idea o f electing judges by a vote o f 51-2, in favor o f a method with a minimum 

of political consideration or partisanship. Alaska was only the third state to use merit 

selection, but today 35 states have some method o f merit selection. The national movement 

is toward judicial selection processes that are less political, not more.

Under our current selection system, the Alaska Judicial Council recruits applicants 

for judicial vacancies, investigates and screens those applicants on the basis o f  their 

demonstrated abilities to perform judicial duties, and forwards names o f qualified applicants 

to the Governor, who must make a final selection from only those names sent by the Council. 

The Judicial Council is a nonpartisan commission o f lawyers and non-lawyers, who examine 

each applicant’s education, employment history, activities, credit and criminal history, bar 

discipline history, client grievances and conflicts o f  interest. Only those candidates who are 

deemed most qualified after this extensive investigation are forwarded to the Governor. This 

process does not involve any consideration, or even identification, o f the partisan political 

affiliations o f  the judicial candidates.

In the final step o f the process, the Governor may only choose from the applicants 

found most qualified by the Council. Prior governors who have been unhappy with choosing 

only from among the applicants sent forward by the Judicial Council have requested 

additional names, but the Council has consistently declined to add applicants at the 

Governor’s request. In the past, there has been no consistent tradition o f  the Governor

2



appointing on a partisan basis; judges have been appointed who have had different political 

affiliations than the Governor.

• A legislative confirmation requirement would increase judicial vacancy periods and 
aggravate court delay

The provisions o f SJR 15 undermine the cunrent process, and would have a negative 

impact on both court operations and service to the public. Currently, approximately six 

months pass between the time applications for the judgeship are solicited and the Governor’s 

selection o f the successful candidate. Under the changes set forth in SJR 15, the Governor’s 

appointee will not be able to take office until after legislative confirmation. Depending upon 

the time o f year o f appointment (which might be when the legislature is not in session) and 

upon the willingness o f the legislature to act swiftly in holding confirmation hearings, many 

months could be added to the period o f judicial vacancy.

An extended judicial vacancy has a high impact on any court’s ability to do its work. 

In the federal system, legislative reluctance to hold hearings and to confirm judicial 

appointments has created a crisis for the federal judiciaiy, as cases are backlogged because 

o f the lack o f  judicial resources to decide them. Historically, appointment delays have been 

aggravated in the fourth year o f a presidential term, when confirmation is often withheld by 

a Senate controlled by an opposition party. At the state level, should the legislature decide 

to disapprove an appointment, a lengthy period o f delay would result, as an entirely new 

selection process might be required.

3



Lengthening the time between application and assumption o f  judicial office will also 

have a disproportionate impact on attorneys in the private sector. Applying for a judgeship 

is already a disruptive process for private sector attorneys, who must make hard decisions 

about pursuing cases and accepting new clients during such an extended period of  

uncertainty. Public sector attorneys, who do not have to worry about maintaining a client 

base, and sitting judges who are seeking appointment to a higher judicial seat, will have a 

great advantage. An often-expressed goal is that our judges would have histories which 

reflect both private and public sector experience, and this goal would not be promoted by the 

changes proposed in this legislation.

• SJR 15 erodes Judicial Independence

The greatest danger in this proposed legislation is its erosion o f judicial independence. 

As has been seen in much-publicized federal confirmation hearings in recent years, judicial 

candidates who enter the legislative realm are often subject to the currents o f partisan 

politics. The Canons o f Judicial Ethics do not allow judicial candidates to “...make pledges 

or promises o f conduct injudicial office other than to faithfully and impartially perform the 

duties o f  the office,” nor may a judicial candidate, “make statements that commit or appear 

to commit the candidate to a particular view or decision with respect to cases, controversies 

or issues that are likely to come before the court.” It is a fundamental principle o f the law 

that a judge has the responsibility to weigh the facts o f each case impartially, and to apply 

the law to those facts, to reach a decision. To the extent that demands are made in a

*> A confirmation requirement may affect the pool of judicial applicants
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confirmation process, as they often are, that a judicial candidate commit to a particular point 

o f view o f  controversial issues, a judge who emerges from the process can easily be 

perceived as biased towards a particular point o f view. If a judicial candidate is championed 

by one political faction, and opposed by another, the judicial candidate’s ability to handle 

controversies involving those parties later in the courtroom is severely compromised.

Edward W. Madiera, Jr., the chair o f the ABA’s Commission on Separation o f  Powers 

and Judicial Independence, has noted that “Judicial independence is not for the protection 

o f judges, but for the protection of the public.” Each person who brings a case in Alaska’s 

courts should feel that his or her case will be measured on its individual merits, by a judge 

who is free from bias and political obligation. Our current merit-based system, which keeps 

judicial candidates out of partisan politics and yet empowers the voters to remove judges in 

retention elections, is one o f the b :st in our country. It encourages the appointment o f  well- 

qualified, independent, and courageous judges. The changes proposed in SJR 15 would be 

a step backward for justice in Alaska.

• Shortening the periods between retention elections increases costs and lowers voters’ 
scrutiny of individual judges. The proposed periods are not in line with other merit 
selection states.

The people o f Alaska have the opportunity to approve or reject judges at periodic 

retention elections. Alaska has the nation’s most extensive system for seeking public input 

on retention. The Judicial Council surveys lawyers, law enforcement officers, jurors, court 

employees and children’s caseworkers. It looks at a judge’s disciplinary record, 

disqualifications from assigned cases, appellate record, and the evaluation by the



CourtWatch program. The Judicial Council holds public hearings to allow people to testify 

about their experiences with judges who are standing for retention. Most o f this information 

is made available to the voters. A judge will be voted out o f office if  enough voters are 

unhappy with the judge’s performance.

The following periods between retention elections are established in the Alaska 

Constitution:

>  Supreme Court Justice: At first general election held more than three years 
after appointment, and then every 10th year

>  Superior Court Judge: At the first general election held more than three 
years after appointment, and then every 6lh year

Alaska’s Constitution strikes the right balance between public accountability and 

judicial independence. Alaska’s Constitutional delegates worked hard to create a judicial 

merit and selection system that delicately balances the public’s right to an accountable 

judiciary with the important goal o f a strong and independent judiciary. The current proposal 

to change retention terms would upset that balance and damage the integrity o f Article IV. 

The convention minutes show that the drafters specifically considered and rejected a 

proposal to decrease the retention term for supreme court justices to six years.

Shortening retention terms would decrease voters’ scrutiny of individual judges. 

Shortening retention terms would cause more judges to be on the ballot at each general 

election. Voters are bombarded with information about candidates and ballot propositions. 

Voters have limited time to study information on judges standing for retention, and 

increasing the number o f judges on the ballot would only exacerbate that problem.

Shorter retention terms increase costs. The judicial evaluation process is integral



to retention elections. The Judicial Council provides voters with important information on 

the performance o f each judge or justice, so that voters can make informed retention 

decisions. Increasing the frequency o f retention elections would increase the number, and 

thus the cost, o f these evaluations.

A laska’s current retention terms are in line with retention terms in other merit 

selection states. Twenty other states have merit selection and retention laws similar to 

Alaska’s. Retention terms in many of those states are similar to or longer than Alaska’s 

current terms. Only three of those states have terms even approaching the four years 

proposed in SJR 15. No other merit selection states have terms as short as those proposed by 

SJR 15.

Retention terms in Colorado, South Carolina and Utah are identical to Alaska’s. Six 

states have retention terms longer than Alaska’s: California (12 years supreme, 6 years trial 

court), Hawaii (10 year terms), Indiana (10 years supreme court, 6 years superior courts), 

Maryland (10 years), Massachusetts (to age 70) and Missouri (12 years supreme court, 6 

years circuit court).

Retention terms in eight other states are significantly longer than the terms proposed 

in SJR 15: Florida (6 years supreme, 6 years circuit), Iowa (8 years, 6 years), Nebraska (6 

years), New Mexico (8 years for appellate, 6 years for district), South Dakota (8 years for 

supreme court), Tennessee (8 years supreme court), Vermont (6 years), Wyoming (8 years 

for supreme, 6 years for district court).

Only three states have retention terms even approaching the terms proposed in SJR 

15: Arizona (6 years supreme, 4 years superior), Kansas (6 years supreme court, 4 years
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district court), Oklahoma (6 years supreme court, 4 years district court,.

Shorter terms will tend to discourage the most highly qualified people from 

seeking judicial office. Short-term positions are inherently less attractive because o f  the lack 

o f job security. Highly skilled attorneys with well established practices will be less inclined 

to leave their private-sector positions knowing that they must stand for retention at four year 

intervals.

Voters already have an early opportunity to vote on supreme court justices and 

superior court judges. Alaska's retention system requires newly appointed superior court 

judges and justices to first stand for retention after a short, probationaiy term (three years 

after appointment). This evaluation period gives judges early feedback on their performance 

and gives voters an early chance to unseat them if  necessary.
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Position paper on SJR 15, Legislative Confirmation Of Judges; Shortening
of Retention Election Intervals

Prepared For The Alaska Action Trust By Les Gara, 258-0704

SJR 15 changes the constitutional protection against politicized judges. It threatens 
to politicize the judiciary. A version of this bill has failed the past two legislative 
sessions, and has been opposed by both Republican and Democratic Attorneys’ General.
It should be opposed again.

In 1955 the fifty-live delegates to Alaska's Constitutional Convention decided 
judges should be apiwinted based on their competence and independence, and not their 
allegiance to the majority parly in Lhc Legislature. Today judicial candidates are reviewed 
by our citizcn-run Judicial Council. The Governor can only choose from candidates 
recommended by the Judicial Council. SJR 15 would prevent judges from being 
appointed unless they first receive majority support from the Legislature, presumably after 
they prove at hearings that they will promote the sitting Legislature's agenda.

The Delegates to our Constitutional Convention considered the arguments that have 
resurfaced today. They agreed with a study commissioned by our Statehood Committee 
in 1955. The study concluded that an “independent judiciary is one of the truly important 
features of American democratic government" and that judges “should be independent of 
political and personal pressures." The Delegates voted in favor of the Judicial Council 
process over a process that required candidates to receive the political blessing of the 
Legislature. The Statehood Committee Study correctly recommended the plan adopted at 
the Constitutional Convention, known as die “Missouri Plan”, as a way to curb 
government’s “powers to fill the judiciary with political hacks.”

It is predictable tliat half of all parties will disagree with what a judge docs. Not 
surprisingly, some in the Legislature have been irritated by recent decisions. That is 
inevitable, but is not a reason to let the Legislature take control of the judiciary. What 
irritates one side of the isle today will be followed by somcdiing that irritates the other 
side of die aisle next year. Tiie majority party one-year will be the minority party next 
year. The uniqueness of tour .State Constitution is that it creates a judiciary that does not 
to shift with political winds. If we want impartial judges, we should not require 
legislative hearings and approval of judicial candidates.

The current proposal is shortsighted. Today you might agree with die political 
party that controls the Legislature, and that would control judges under the proposed 
constitutional amendments. But over time, different parties will control die Legislature. 
Then judges will issue political opinions you don’t like. It is better to have a judge decide
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a case Impartially tlian to have a judge who decides a case based on a pre-existing political 
agenda. The value of the Constitution is that it protects us over the long run, and from 
shortsighted proposals aimed at political gain for the party in power on any particular day.

Likewise, the Delegates to the Convention believed that judges, to be independent, 
should not have to face the prospect of too-ffequent voter approval. Thus, the delegates 
provided that Superior Court judges should run every 6 years, and that Supreme Court 
judges should run every 10. They should not run on a consistent cycle, every 4 years, 
with political candidates. That, too, threatens to pressure judges to disregard the nuances 
of the facts and law they are presented with in favor of rulings that make good, popular 
headlines and sound bites. The retention vote cycles should not be reduced to 6 and 4 
years, respectively, as SJR 15 proposes.

The proposals that are being made today are not new. They were rejected forty 
years ago. Delegates to the Constitutional Convention spoke against any requirement that 
candidates receive a Legislative stamp of approval. They agreed with the sentiment that: 
“all o f us here want an independent judiciary, a judiciary that will not be swayed by the 
public will at any particular moment, a judiciary that will not be subject to any political 
pressure . . . .  [W]e have taken the best means devised yet to appoint and select qualified 
judges and to keep judges free from outside political pressures and to get rid of judges 
who are not able lo properly do their job."

Justice occurs when a judge considers a case fairly and impartially. Injustice 
occurs when judges ignore the facts and law in favor of a political agenda they have 
promised to promote. Our system is better today lhau it will be if SJR 15 finds its way 
into the constitution.
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CS FOR SENATE JOINT RESOLUTION NO. 15( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS LEMAN, Donley

A RESOLUTION

1 II Proposing an amendment to the Constitution of the State of Alaska requiring

2 supreme court justices and superior court judges to be subject to approval or

3 rejection every four years following initial approval.

4 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article IV, sec. 6, Constitution of the State of Alaska, is amended to read:

Section 6. Approval or Rejection. Each supreme court justice and superior

court judge shall, in the manner provided by law, be subject to approval or rejection

on a nonpartisan ballot at the first general “lection held more than three years after

[HIS] appointment. Thereafter, each supreme court justice and each superior court
&

judge shall be subject to approval or rejection in a like manner every fourth [TENTH]

year [, AND EACH SUPERIOR COURT JUDGE, EVERY SIXTH YEAR].

K Sec. 2. The amendment proposed by this resolution shall be placed before the voters of

13 || the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the

14 State of Alaska, and the election laws of the state.

J
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The Alaska Judicial Council opposes shortening retention terms to
four years as proposed by SJR 15

Alaska’s Constitution strikes the right balance between public accountability and judicial 
independence. Even a cursory review of the minutes o f the Constitutional convention shows that 
Alaska’s Constitutional delegates worked hard to create a judicial merit selection system that 
delicately balances the public’s right to an accountable judiciary with the important goal of an 
independent judiciary able to protect the Constitutional rights of citizens. The current proposal to 
change retention terms would upset that balance and damage the integrity of Article IV. Indeed, the 
drafters o f our constitution specifically considered and rejected lowering the retention term for 
supreme court justices to even six years. The American Judicature Society recommends retention 
terms of at least eight years.

Shorter terms discourage qualified attorneys from applying. Shorter retention terms, with die 
lesser job security they entail, will discourage highly qualified judicial applicants. This will be 
especially true for experienced and successful private practitioners. The result of SJR 15 may be a 
lesser qualified judiciary with less experience representing private citizens.

Increased numbers of judges on the ballot decrease voters’ scrutiny of individual judges. At
each general election voters are bombarded with information about candidates and ballot 
propositions leading to what are referred to as “bed-sheet ballots.” Voters already have limited time 
to study information on judges standing for retention. (There are 33 judges now scheduled to be on 
the ballot this year.) Increasing the numbers of judges on the ballot would only exacerbate that 
problem.

Shorter retention terms increase costs. An integral part of retention elections is the retention 
evaluation process. The Judicial Council gathers extensive information on each judge or justice and 
provides that information to the voters so that they can make informed retention decisions. 
Increasing the frequency of retention elections would increase the costs of the evaluation or, in the 
alternative, lead to a less intensive evaluation. Election costs also would increase.

Kcrcr o t retention terms are in line with retention terms in other merit selection states.
Twenty other states have merit selection and retention laws similar to Alaska’s. Retention terms in 
many of those states are similar to or longer than Alaska’s current terms, while only three of those 
states have terms even approaching the four years proposed in SJR 15, No other merit selection 
states have terms as short as proposed by SJR 15.

Retention terms in Colorado, Indiana, South Carolina and Utah are identical to Alaska’s. Five states 
have longer retention terms longer than Alaska’s: California (12 years supreme, 6 years trial court), 
Hawaii (10 year terms), Maryland (10 years), Massachusetts (to age 70) and Missouri (12 years 
supreme court, 6 years circuit court).



Retention terms in eight other states are significantly longer than the terms proposed in SJR 15: 
Florida (6 years supreme, 6 years circuit), Iowa (8 years, 6 years), Nebraska (6 years), New Mexico 
(8 years for appellate, 6 years for district), South Dakota (8 years for supreme court), Tennessee (8 
years supreme court), Vermont (6 years), Wyoming (8 years for supreme, 6 years for district court).

Only three states have retention terms even approaching the terms proposed in SJR 15: Arizona (6 
years supreme, 4 years superior), Kansas (6 years supreme court, 4 years district court), Oklahoma 
(6 years supreme court, 4 years district court). --------

The Judicial Council’s thorough evaluation process is more effective in ensuring public 
accountability than shorter retention terms. Alaska has a system of judicial performance 
evaluation that is used as a model throughout the United States and in many other countries. The 
Judicial Council has created a system in which more than 7,500 people in 1998 had an opportunity 
to critique judicial performance. Citizens commenting included jurors, citizens at public hearings, 
police, probation officers, social workers, court employees, attorneys and independent court 
watchers. Their input was summarized and considered by the Judicial Council along with detailed 
information about appellate affirmances and reversals, peremptory challenges, promptness, conflicts 
of interest and other aspects of performance. The information was available throughout the state in 
news articles, on the Internet, in the Alaska Voters’ Pamphlet and through other media.

The Judicial Council already conducts mid-term evaluations of judges. The Council conducts 
attorney and peace officer surveys every two years of judges who are on the ballot that year, or who 
will be on the ballot 2 Vi years in the future. The mid-term evaluation gives judges a chance to 
improve performance and the Council advance notice o f any problems.

Voters already have an early opportunity to vote on supreme court justices and superior court 
judges. Alaska’s retention system requires newly appointed superior court judges and justices to 
first stand for retention after a short, probationary term (three years after appointment). This 
evaluation period gives judges early feedback on their performance and gives voters an early chance 
to assess the judges.

Conclusion. Alaska already has a system that emphasizes both judicial accountability and judicial 
independence. A thorough evaluation gives Alaska voters more information on judicial performance 
than is available anywhere else in the world. The judicial independence so prized by our 
constitutional drafters allows courts to protect the constitutional rights of Alaskans. Shortening 
retention terms as proposed in SJR 15, shorter than in any merit selection state, will upset this 
delicate balance. The change is unnecessary, expensive, and would discourage quality judicial 
applicants. Ultimately, the goal of the Judicial Council is to maximize judicial excellence. This 
proposal is counterproductive to that goal.



The unprecedented level of judicial activism in our state 
courts begs the question: with state judges making public 
policy, do state legislators matter anymore?

In many states, and across a broad spectrum of issues, 
state courts and state court judges have undermined legisla­
tures' ability —  and constitutional charge — to represent the 
voters and craft public policy. In the next decade, the largest 
battles in state capitals will likely be power struggles be­
tween legislatures and courts.

Each branch of state government, the legislature, the 
executive, and the judiciary, is a creation of the state consti-

Hutra is Director o f ALEC's Civil Justice and Criminal Justice Task 
Forces

tution, which is, in most cases, a lengthy, detailed and highly 
prescriptive document.

Precisely because state constitutions are so prescrip­
tive. it is incumbent upon the judiciary to exercise restraint 
in its interpretations of certain clauses and phrasing.

When the state courts attempt to use clauses in state 
constitutions as the predicate for an activist agenda, the 
result is an infringement on the role of the legislature, and 
bad public policy.

As final arbiters o f state constitutions, state courts 
trump legislatures with their decisions. Legislatures then 
have little recourse, short of amending the state constitution 
—  a lengthy and complicated process that can occupy 
significant portions of time in more than one legislative 
session. Even then, at least one state appellate court — 
Pennsylvania’s —  has thrown out constitutional amend­
ments using highly controversial interpretations of the state 
constitution. The notion of judicial restraint has seemingly 
disappeared.

Gone are the days when state court judges, in particular 
state supreme court judges, saw their role as limited, prin­
cipled arbiters of the cases and controversies before them. 
Today, stale courts prescribe school district funding levels 
(and in one state, curriculum), levy taxes, trash criminal 
sentencing guidelines, and discard reasonable liability re­
forms. If the courts make state policy, what is left for the 
legislature to do?

Equally disturbing is the chilling effect of judicial 
activism on the spirited and worthy public policy debate that 
occurs between organizations such as ALEC and those 
organizations and individuals holding dissimilar views. If 
state courts create our public policy, then lively policy and 
issue debates become a purely rhetorical exercise.

When state supreme courts make policy, they do so in 
the course of deciding the case or controversy before them. 
They hear from lawyers pleading their respective cases; they 
review briefs and deliberate behind closed doors. The court’s 
policy making is a by-product of the case or controversy 
before it.

State legislatures, by contrast, make policy in full public 
view, Any interested citizen can watch the legislature in 
action, testify at hearings, and choose their representatives 
to make the laws, a characteristic critical to the proper 
administration o f a representative government.

S t a t e  C o n s t i t u t i o n s  A r e  S u b j e c t  t o  A l m o s t  

A n y  I n t e r p r e t a t i o n

State constitutions afford judges and courts tremendous 
leverage. Constitutions are literally chock full o f vague 
clauses, catchall phrasing and obscure rules that have been 
recently used by the courts as a predicate for making policy. 
Unlike the U.S. Constitution, which is about 10 letter-sized 
pages long, state constitutions can run on for 200 to 300 
pages.

The California Constitution, for example, contains the 
obscure ’’right to fish" in state waters. But, as the Madison 
Review wryly notes, “There is no comparable right to camp,
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Special Report: Judicial Imperialism

to hunt, or to walk in the woods; hence. California's state 
statutes and local ordinances in managing fish have consti­
tutionally restricted status compared to similar laws and 
regulations that manage other recreational activities."

The Illinois State Constitution contains the peculiar 
requirement that three of the seven state Supreme Court 
Justices be drawn from Cook County — Chicago. Florida's 
Constitution contains the following catchall: Article II. 
Section 7, which reads: "It shall be the policy of the state to 
conserve and protect its natural resources and scenic beauty. 
Adequate provision shall be made by law lor the abatement 
of air and water pollution and of excessive and unnecessary 
noise." Using this clause, a state court judge could ban 
billboards, smokestacks, pink flamingos on front lawns, and 
sport fishing— the very same right protected hy California's 
Constitution.

As one attorney familiar wilh stale constitutions has 
jokingly observed, "If you look carefully, you can find a 
ham sandwich in state constitutions."

There are other vague constitutional clauses, such as 
"sepaiadon of powers." "special legislation" and "open 
courts" that many courts use to run roughshod over the 
legislature. These amorphous, ill-defined clauses arc subject 
to varying and highly inconsistent interpretations, even 
within the same state.

A  C o n s t itu t io n a l C r is is  in  P e n n s y lv a n ia
The most egregious case of imperialistic judicial policy 

making has occurred in Pennsylvania. There, the Common­
wealth Court has decided to ignore the voters, legislature 
and common sense while playing fast and loose with the 
state Constitution.

In the mid-1980s, the Pennsylvania legislature and the 
Governor, in an attempt to spare children the horror of 
reconfronting their attackers face to face, enacted legislation 
to permit children victimized by sexual abuse to testify in 
court by videotape. The law was struck down by the Penn­
sylvania Supreme Court on the basis of a clause in the state 
Constitution that one has the right to "face" one's accuser. 
Videotaped .estimony in sex crimes, the Court felt, didn’t 
meet that standard. “Face to face." meant "in person." or so 
the Court ruled.

In 1993. Senator Stewart Greenleaf. an ALEC member, 
spearheaded efforts to amend the Pennsylvania Constitution 
and permit videotaped testimony in sex offense cases in­
volving victims who are minors.

The hurdles that one must clear to amend Pennsylvania's 
Constitution are set high. Any proposed amendment must 
pass tsvo votes held in two consecutive sessions of the 
legislature. Then, the amendment must be approved by- 
Pennsylvania’s voters in a ballot initiative.

Greenleaf s amendment passed in both the 1993-1994 
session of the legislature and the 1995-1996 session. In 
November 1996, the Pennsylvania voters spoke. They 
approved G reenleafs amendment by a 3-1 margin. This 
should have been the end of the story. Unfortunately, it is 
not.

In May 1997. the Pennsylvania Com­
monwealth Court invalidated the ballot ini­
tiative. it accepted a petition from three 
lawyers who had no standing (no actual 
case) before the Court. While the amend­
ment directly changed the "face-to-face” 
provision in sex offense cases, which was 
its intent, the Court decreed that the amend­
ment also implicitly changed the court's 
rulem aking authority, which is —  you 
guessed it —  constitutionally protected.

The Pennsylvania Constitution prohib­
its any ballot initiative that changes more 
than one section of the Constitution. Ac- hurd|0S (h0 Pa 
cording to the creative reasoning o f the Supreme Court 
Commonwealth Court, this amendment af- still voided it 
fected two portions of the Constitution —  
one explicitly, one implicitly —  and was therefore invalid.

"This is absurd," said Greenleaf. Chairman of the Penn­
sylvania Senate Judiciary Committee. "If the Court will not 
properly defer to the legislature on policy matters, even 
constitutional amendments, then I have to question the 
Court's commitment to a three-branch government."

In Pennsylvania, as in other states, all three branches of 
government are creations o f the state constitution, and 
therefore derive their powers from it. By invalidating a 
legitimate ballot initiative to amend the constitution, the 
Commonwealth Court has, in effect, declared itself superior 
to, and exempt from, Pennsylvania law.

The lower Court ruling is being appealed to the Penn­
sylvania Supreme Court, which has an activist agenda on par 
with the Commonwealth C ourt’s. The Pennsylvania Su­
preme Court has the constitutional authority to suspend any 
statute passed by the legislature that it believes impinges 
upon its rulemaking authority. It has applied this doctrine 
inconsistently, but with increasing regularity, much to the 
frustration of the Pennsylvania General Assembly. In Penn­
sylvania and in 19 other states, there is no check on the 
Supreme C ourt’s ability to enact such suspensions.

Recently, the Pennsylvania Supreme Court has sus­
pended a state law expediting death penalty appeals that 
would have required parties appealing death sentences to 
file all appeals within one year of initial sentencing. The 
Court found this to be a judicial rulemaking function. Under 
existing Pennsylvania law, the legislature has no recourse. 
The Court also suspended Pennsylvania's Post-Convicliort 
Release Act on similar grounds.

Greenleaf and others have tried to work constructively 
with the courts to fashion reasonable standards and 
rulemaking procedures beneficial to both branches of gov­
ernment: so far, they have had little success. Right now, the 
legislature is under court order to implement by July 1 a 
statewide funding plan for trial courts.

E d u c a t i o n :  A  N e w  F r o n t i e r  o f  J u d i c i a l  A c t i v i s m

Since 1989, 18 state supreme courts have declared state 
education funding formulas unconstitutional (Sec March 9.

Greenleaf-
Even though 

his amendment
to protect 

children testi­
fying against 

pedophiles 
jumped all the 
constitutional
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FYI). Most state constitutions contain provisions that entitle 
students to “adequate and equitable education," or some 
similarly amorphous standard.

Courts have used these vague standards as mandates for 
school funding reform, despite the dubious correlation be­
tween school funding and educational quality.

According to ALEC’s 1994 Report Card on American 
Education, which analyzed data from all 50 states and the 
District of Columbia, “It is also true that none of the states 
that rank in the top 10 in performance rank in the top lOstates 
in per-pupii expenditures. Utah ... ranks in the top 10 in all 
measures of academic achievement. Yet in expenditures per 
pupil, Utah ranks 51st.”

The Vermont State Supreme Court admits as much in its 
decision declaring Vermont’s educational funding system 
unconstitutional: “We recognize that equal dollar resources 
do not necessarily translate equally in effect. ... Money is 
clearly not the only variable affecting educational opportu­
nity, but it is the one that government can effectively 
equalize."

The Vermont Supreme Court has ruled that a school 
district funding formula that is 60 percent reliant on local 
taxes is unconstitutional because it deprives children of an 
"equal educational opportunity" and violates tl e Vermont 
Constitution.

Unfortunately the Court only considered funding when 
it examined the question of “equal educational opportu­
nity." Lacking in the 16-page decision is any indication that 
the Court considered other potential factors in ensuring 
equal educational opportunity such as class size, dropout 
rates, tes, scores, teacher certification or pupil performance.

These important factors were absent from the Court's 
deliberations because they weren’t at issue in the narrow 
case before the court —  only public education and property 
taxes were at issue.

N e w  J e r s e y  J u d g e s  D i c t a t e  S c h o o l  P r o g r a m s

The New Jersey State Supreme Court has gone even 
further. There, the Court has used its decision to overturn 
state education funding schemes as a predicate to dictate 
actual school programs.

After striking down the state's school funding formula, 
which had already appropriated S2.3 billion in state funds 
(about half of what the state spends on public education, 
according to the New York Times) for noor 
schools, the legislature appropriated an ad­
ditional S248 million.

The Court then instructed New Jersey 
education officials to identify additional edu­
cational programs and curricula to be imple­
mented in poor districts, as well as assess the Jud a ^  
conditions of buildings and facilities in these R6COmmended 
districts. the New Jersey

New Jersey Appellate Judge Michael legislature 
Patrick King has also been asked by the New 33"^°bhhoIn 
Jersey Supreme Court to recommend new nQW fy n ^y  for 
programs and services that poor school dis- poorer schools

tricts should implement. The cost of his recommendations, 
which include all-day preschool and a long-term building 
improvement fund: S3.1 billion.

Not surprisingly, New Jersey Attorney General Peter 
Vemiero and the legislature are growing incredulous. Refer­
ring to the involvement o f judges in school management, 
Vemiero said in the New York Times: “It’s the question of 
which branch of government shall determine, control, and 
ultimately implement the educational policies of New Jer­
sey." In a letter to the Supreme Court, New Jersey Assembly 
S peaker Jack C ollins and Senate President Donald 
DiFrancesco reminded the Court that the legislature "doesn't 
have a blank check when it comes to funding education."

Said one legislator of his state’s education funding 
morass, "We are in special session right now responding to 
a court order related to education funding. When you're 
trying to please the court rather than improve education, 
you're going to have people displeased with the result."

According to Dr. Lewis Solomon of the Goldwater 
Institute, courts enter a policymaking minefield when they 
begin to prescribe programs to ensure "adequacy" in educa­
tion

“Implicit in this view o f adequacy is the belief that there 
is some consensus about what is adequate in terms of 
buildings, facilities and equipment for public schools," says 
Solomon. "Of course, every interest group will find an 
expert to testify that more o f what they want is necessary and 
appropriate to achieve adequacy.”

I l l i n o i s  C o u r t s :  S o f t  o n  C r i m e ,

T o u g h  o n  T o r t  R e f o r m

Illinois’ partisan judiciary has also become quite adept 
at making policy by fiat. In two recent decisions, Illinois 
courts have struck down important laws using inconsistently 
applied and vague clauses in the Illinois Constitution.

On March 4, the Illinois 4th District Appellate Court 
overturned the state’s truth-in-sentencing law (which speci­
fies the minimum percentage of an inmate’s sentence he or 
she must serve before becoming eligible for parole) because 
the Illinois Constitution prohibits a state statute from con­
taining more than a single issue —  the Constitution’s so- 
c a '^ d  "single-subject rule."

The Court struck down Illinois’ truth-in-sentencing 
legislation, sponsored by Senator Kirk Dillard, now Chair of 
ALEC's Civil Justice Task Force, because it found that the 
law, as enacted in 1995, contained matters relating to both 
civil and criminal law —  truth-in-sentcncing and reimburse­
ment of hospital costs from plaintiff personal injury awards.

“ If this reasoning holds up, the Court might as well toss 
Illinois’ statutes from the last 50 years," said Michael Flynn, 
Director of ALEC’s Tax and Fiscal Policy Task Force, and 
a former policy analyst for the Illinois legislature. “Every 
day was Christmas in the statehouse. Attarhing riders and 
amendments to popular legislation was not only common, it 
was ccnsidered something o f an art form,” Flynn added.

Illinois estimates that some 1,500 criminal sentences 
will have to be recalculated because of the Court’s ruling,
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including the case of a murderer who repeatedly stabbed his 
victim, slit her throat, and left her to die. Under Illinois' 
(ruth-in-sentencing law, the killer would be required to serve 
a minimum 30 years of a 36-year sentence. Now. after 
serving only three years, he’s eligible for day-for-day good­
time credits and could be released in another 15 years.

According to Dillard, as quoted in the Chicago Tribune, 
"This is just another example of the Illinois Court wanting to 
substitute its judgment for that of the legislature."

On December 18, 1997, the Illinois State Supreme 
Court struck down the Civil Justice Reform Amendments of 
1995 —  Illinois' comprehensive tort reform package. That 
package, also sponsored by Dillard, reformed damage awards 
in tort cases, abolished joint and several liability, and raised 
standards o f proof in certain types of tort cases.

In its decision, the Court struck down portions of the 
Illinois Civil Justice Reform Amendments —  abolishing 
joint and several liability — not even at issue in the case 
before it. No other state supreme court has struck down as 
unconstitutional ton reform that abolishes joint and several 
liability. The Illinois Supreme Court reasoned that since the 
legislation was enacted as a package, it had to be struck down 
as a package, despite the insertion of a severability clause 
into the bill.

According to the Court. “Determining whether portions 
of an Act ar- severable is a matter of statutory construction, 
and the existence of a severability clause within the statute 
is not conclusive of the issue."

In his eloquent dissent from the Court's opinion. Justice 
Miller writes. “Today’s decision represents a substantial 
departure from our precedent on the respective roles of the 
legislative and judicial branches in shaping the law of this 
state. Stripped to its essence, the m ajority's mode of analysis 
simply constitutes an attempt to overrule by judicial fiat the 
considered judgment o f the legislature."

T o r t  R e f o r m :  a n  U n p r e c e d e n t e d  L e v e l  o f  J u d i c i a l  

A c t i v i s m

In striking down tort reform, the Illinois Supreme Court 
joins 72 other courts that have used obscure, vague and little- 
understood clauses in state constitutions to strike down tort 
reform. In all o f these cases, state courts have based their 
decisions solely on clauses appearing in state constitutions, 
and not in the U.S. Constitution. Not coincidentally, state 
court justices effectively lock then decisions at the state 
level. There can be no appeal to the U.S. Supreme Court.

A recent monograph published by the Washington 
Legal Foundation entitled Who Should Make America's 
Tort Law: Courts or Legislatures'I discusses the rise of state 
constitutionalism and its impact on tort reform:

"Never before have state constitutional provisions been 
used on so grand a scale to overturn state legislative policy 
decisions. The pace is unparalleled in American history, 
without precedent, and simply wrong. In addition, some 
judges have, on a retroactive basis, created biand new tort 
claims that have no basis in precedent or state public policy. 
The courts have, in some instances, acted as legislators."

P o s s i b l e  S o l u t i o n s

Arizona faced problems similar to those found in other 
states: its judges were creating entirely new causes of action, 
and overturning tort reform. At the request of both chamber’s 
leadership. Senator John Kaites has convened a study com­
mission consisting of judges, legislators and members of the 
legal community to examine some of the issues raised by 
ALEC's Separation o f Powers Act, and the proper role of the 
legislature and the courts.

“ It has been a real interesting debate, at 
times a fight, to keep the work of the com­
mittee going,” said Kaites. “This committee 
of experts, legislators and judges was set up 
and started a dialogue on the proper role of 
the courts versus the Governor and the leg­
islature. The trial bar secs this as a tort 
reform issue rather than an issue of judicial 
activism. Some of these issues happen to be 
ton. but the focus of the committee is clearly 
separation of powers," Kaites emphasized.

In other states, such as Alabama, legis­
lators have filed amicus briefs in cases that 
challenge their policymaking prerogative.

Unfonunately. in many instances, leg­
islators simply throw up their hands in de­
spair. They feel powerless in their struggles 
with the judiciary. But the solution is two­
fold. Legislators need to shed light on the 
decisions of the judiciary, and in states with 
popularly elected judges, those judges need to be held 
accountable for their decisions.

ALEC's Separation o f Powers Act can help. This inno­
vative model bill was developed by former Arizona Senate 
President John Greene and his counsel to clarify little- 
understood clauses in state constitutions and discern the 
proper relationship between courts and legislatures. It rec­
ognizes that in many cases, state supreme court judges defer 
to the legislature, and in those cases, the court should be 
acknowledged for its principled restraint. But in other cases, 
the courts need to be constrained from creating new causes 
of action.

In response to unprecedented judicial activism, stale 
legislators may even need to consider "trimming the fat" 
from their constitutions. Statutes can clarify legislative 
intent, and in extreme cases, constitutional amendments 
might be needed to rein in runaway judges.

Perhaps Thomas Jefferson, referring ironically to the 
constitution within each of us. said it best:

“Men by their constitutions are naturally divided into 
two pat ties: (I)  Those who fear and distrust the people and 
wish to draw all power from them into the hands of the higher 
classes. (2) Those who identify themselves with the people, 
have confidence in them, cherish and consider them the most 
honest and safe, although not the most wise depository of the 
public interests. In every country these two parties exist; and 
in every one where they are free to think, speak, and to write, 
thev will declare themselves." ■
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S t e a m r o l l e d  a n d  b u l l d o z e d
ustice Ruth Bader Ginsburg made a revealing comment 
recently at the University of Virginia law school. She 
said she would still like to see the Equal Rights Amend­
ment in the Constitution as "a symbol” for her grand­

daughter, but it doesn't really matter because “there is no 
practical difference between what has evolved and the ERA"

In other words, the voters said no, but the courts overrode 
them and installed the ERA anyway. “How We Got the ERA” is 
the lead article in the spring issue of the Women’s Quarterly, 
a publication of the Independent Women's Forum and an op­
ponent of the feminist establishment. The article’s subtitle 
tells the story: “The people rejected it, but the Supreme Court 
steamrolled it into the Constitution
anyway." The word “steamrolled'' V
echoes Justice Antonin Scalia’s 
complaint that one of the court’s 
rulings was a “bulldozer of social 
engineering."

How did this happen? In part, it is 
the natural result of the interplay be­
tween litigating lobbyists and judges 
who mostly share the same attitudes, 
social goals, and elite-law-school 
training. Justice Ginsburg has sat at 
both endsofthe table in this cozydia- 
logue—first as a Columbia law pro­
fessor who moonlighted as head of 
the ACLUs Women’s Rights Project, 
later as the Supreme Court justice 
who wrote the VMI decision that 
ratcheted up the existing legal stand­
ard for any sex-based state action to a 
strict ERA level.

More broadly, the modem judicia­
ry is the product of many trends—the 
rise of cynical, postmodern philoso­
phies in the law schools; disgust with 
an increasingly venal and dead­
locked political system; and the endless fallout from the land­
mark desegregation ruling in Brown v. Boarrl of Education.

Troubling legacy. The lesson of Brown, alas, is not that an 
out-of-the-blue precedent-shattering decision is occasionally 
required, but that all precedents and traditions are suspect 
and can be overturned at any time by any court. And since 
nearly everybody agrees that Brown was correctly decided, it 
is almost impossible to make the case against the troubling 
legacy of Brown without criticizing Broum itself.

Conservatives and a few moderates tend to agree that the ju­
diciary has vastly inflated its proper role and that a constitu­
tional crisis may be at hand. If so, it is fair to say that conserva­
tives have made a mess of coping with it. The heavily publicized 
articles in last November’s issue of the conservative religious 
magazine First Things argued seriously and well that the 
courts have gone too far. But they were marred by several sug­
gestions of civil disobedience and one of "morally justified rev­

“ A n  e l ite  le g a l c u l tu re  h a s  

e m e rg e d , c o n te m p tu o u s  o f  

o rd in a ry

olution." These ideas dominated news coverage and managed 
to change the subject. Instead of talking about judges, people 
began to talk about the mental state of some conservatives.

The campaign by Tom DeLay in the House of Representa­
tives to impeach activist judges was worse. In three instances, 
DeLay wanted to impeach a judge on the basis of a single rul­
ing made on the bench. Like the sign-it-or-else pledge against 
the confirmation of activist judges that is being circulated in 
the Senate, the DeLay effort has the whiff of the campaign 
against Communists in government in the 1940s and ’50s.

Besides, nobody kin clearly define what a "judicial activist" 
is and who may be guilty of the charge. As a result, vaguely lib­

eral judges are lumped with judges 
(some of them conservative) who are 
willing and eager to vote their biases 
from the bench. And most of the 
egregious activists have the wit not 
to reveal themselves in advance. As 
retired Judge Robert Bork says, “We 
usually discover what we’ve bought 
after the candidate is on the bench.” 

Some in Congress talk as though 
the main task is to stop the flow of 
hyperactivists to the bench. But the 
truth is that the imperial judiciary 
keeps expanding with ordinary 
Democratic and Republican nomi­
nees doing the work. A new report 
by the libertarian Institute for Jus­
tice concludes that Clinton nomi­
nees Ginsburg and Stephen oreyer 
are not flamethrowing activists— 
they are more restrained and less 
likely to strike down federal and 
state laws than their Republican col­
leagues on the court, 

i The problem is usually not the
1 nominees but the legal culture they

come from. That culture, vastly transformed in the last gener­
ation, is eager to solve social problems, addicted to rights- 
based claims, dismissive of religion, and dubious about the 
fairness of existing law. As Mary Ann Glendon of Harvard 
Law School wrote in A Nation Under Lawyers, tire freewheel­
ing impulses unleashed by the Warren court proved difficult 
to contain: “Many lawyers and laypeople began to imagine 
that wise judges in black robes could cure social ills. . . .  The 
flight from politics turned into a stampede, as courts became 
alternatives to legislatures and judges began acting like execu­
tives and administrators."

This is the case that has to be made with the voters. It’s not 
that some abstract "judicial activism" is a threat but that an 
elite legal culture has emerged, contemptuous of ordinary de­
mocracy and willing to handle things without all that old- 
fashioned messy involvement of the people. It may take time, 
but this is a message that can get through. ■
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C o u r t ’ s  a b u s e  o f  p o w e r  i n v i t e s  p u b l i c  b a c k l a s h
B y  S E N .  L O R E N  L E M A N  A  T  3  *  H  ~ ?

On Feb. 25, the Alaska Legislature 
gathered in joint session to listen to the 
annual “State of the Judiciary" address, 
delivered by Warren Matthews, chief jus­
tice of Alaska. Aside from bis request for 
additional funding and a concern about 
high caseloads in certain districts, Jus­
tice Matthews informed us that all is 
well with. Alaska’s court system.

Unfortunately, all is not well with 
Alaska’s courts — and the problems will 
not be cured with additional money. 
Alaska's Constitution created three inde­
pendent branches of government: the leg­
islative, executive and judicial. In theory, 
the three branches are equal. In reality, 
the judiciary’s power has crept far be­
yond its original mandate, to the extent 
that the court is clearly encroaching on 
the legitimate authority of the legislative 
and executive branches. This trend 
should concern Alaskans, because the ju­
diciary is the least accountable to the 
public.

The Supreme Court's 1997 decision in 
Mat-Su Coalition for Choice y. Valley 
Hospital Association is only the most re­
cent example of the court’s abuse of pow­
er. Here are the facts: In 1992, the oper­
ating board of Valley Hospital in Palmer 
voted to no longer permit elective abor­
tions. Exceptions were allowed for preg­
nancies endangering the life of the moth­
er, pregnancies caused by an act of rape 
or incest, and also in cases of severe fetal 
deformity.

Valley Hospital is a private, non-profit 
corporation managed by an operating 
board that is elected by members of the 
Valley Hospital Association (VHA). The 
operating board no doubt felt it was exer­
cising a valid right because an Alaska 
statute enacted in ’970 specifically states 
“Nothing in this section requires a hospi­
tal or person to participate in an abor­
tion..."[AS 18.16.010(b)].

Incredibly, Justice Matthews and 
three of his colleagues on the Alaska 
Supreme Court declared that Valley 
Hospital’s policy is unconstitutional. Un­
der court order, Valiev Hospital is now- 
being forced to provide abortions, in vio­
lation of the consciences of its directors, 
members and employees.

As for the Legislature’s 1970 law pro­
tecting the right of hospitals not to pro­
vide abortions, the court has declared the 
law to be “unconstitutional" at least as it 
applies to Valley Hospital and other 
“quasi-public" institutions. Although Val­

ley Hospital is clearly a private health 
care institution, the court declared it to 
be a quasi-public institution because, like 
virtually all hospitals, it receives some 
government funds.

Thus, the “right to have an abortion" 
has now undergone a terrifying evolu­
tion, courtesy of the Supreme Court. It 
has now become a weapon to coerce peo­
ple and institutions to participate in 
what many consider to be an act of vio­
lence against an unborn child.

The arrogance displayed in the Valley 
Hospital decision is unfortunately not an 
isolated incident. Many judges are no 
longer content to interpret the law. In­
stead, they are busy writing the law — 
legislating from the bench, in violation of 
their constitutional mandate.

This trend recently came under 
sharp criticism from no less an authori­
ty than U.S. Supreme Court Justice An­
tonin Scalia..“What secret knowledge, 
one must wonder, is breathed into 
lawyers when they become justices of 
this court?" asked Justice Scalia. "Day 
by day, case by case, (the court) is busy 
designing a constitution for a country I 
do not recognize."

Justice Scalia’s comments ring true 
for me. I am a lifelong Alaskan, yet I do

not recognize the Alaska which the court 
is attempting to create when it renders 
decisions such as Valley Hospital. It is a 
place alien to the values of my family and 
most Alaskans.

Left unchecked, the courts acquire 
frightening power. This was clearly rec­
ognized by the 12th chief justice of the 
U.S. Supreme Court, Harlan Fiske 
Stone (1872-1946). Justice Stone wrote: 
“While unconstitutional exercise of pow­
er by the executive or legislative branch­
es of the government is subject to judi­
cial restraint, the only check upon our 
own exercise of power is our own sense 
of restraint."

In their lack of restraint, the Alaska 
courts have ignoreu J' stice Stone's ad­
vice. Not surprisingly, the Legislature is 
considering HJR47, which would re­
quire legislative confirmation for ap­
pointees to the Supreme Court, the 
Court of Appeals and to the Alaska Ju­
dicial Council.

If the court cannot resist the urge to 
trample on the rights of the people, its 
power must be checked by the voters and 
their elected representatives.

L o re n  L e m a n ,  R e p u b l ic a n ,  r e p r e s e n t s  D is t r i c t  
C .  w h ic h  in c lu d e s  p a r t s  o f  w e s t  a n d  n o r th  A n c h o r-  
a ^ e  a n d  E l m e n d o r f  A i r  F o rc e  B .iso .
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Sponsor Statem ent 
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S J R  18 requests E x x o n  C o r p o r a t i o n  p a y  punitive d a m a g e s  c l a i m s  resulting 
f r o m  the E x x o n  V a l d e z  oil spill. It h a s  b e e n  10 years since the spill, a n d  5 
years since a n  A l a s k a n  j u r y  in federal district court returned a  $ 5  billion 
punitive d a m a g e s  j u d g e m e n t  against E x x o n .  O v e r  4 0 , 0 0 0  cl ai man ts h a v e  
w a i t e d  w h i l e  E x x o n  h a s  filed n u m e r o u s  m o t i o n s  a n d  a p p e a l s  to overturn the 
verdict, request n e w  trials, or o t h e r w i s e  d e l a y  p a y m e n t

T h e  legislature h a s  b e e n  v e r y  supportive o f  the oil industry a n d  h a s  offered 
m a n y  incentives for d e v e l o p m e n t .  A n  i m p o r t a n t  e l e m e n t  o f  the partnership 
b e t w e e n  g o v e r n m e n t  a n d  industry is g o o d  coiporate citizenship. In or de r to 
he l p  bring closure to the E x x o n  V a l d e z  oil spill, S J R  18 ur g e s  E x x o n  to 
ce a s e  its efforts to a v o i d  or d e la y p a y m e n t  o f  the court o r d e r e d  j u d g e m e n t  
a n d  p a y  all cl a i m a n t s  d u e  punitive d a m a g e s .
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Eios Litigation Abbreviated Timeline: Survivors of the Exxon Valdez Oil Spill http://\vww.cxxonvuldez.org/anides/limclinc.htni!

March 24, 1989:

May 2, 1994: 

September 16,1994:

September 30, 1994:

October 3, 1994: 

January 27, 1995:

February 7, 1995:

February 7, 1995:

May 5, 1995:

June 13 and 14,
1995:

July 12,1995:

July 12,1995:

August 11, 1995: 

August 16, 1995: 

September 6, 1995: 

October 24, 1995: 

October 24, 1995: 

November 13,1995:

Exxon Valdez grounds on Bligh Reef and spills 11 
million gallons of crude oil.

Trial begins in federal court - +5 years after spill.

Jury in federal court returns $5 billion punitive 
damages verdict in Phase III of case.

Exxon files 12 motions to overturn the jury 
verdicts.

Exxon files 3 motions to overturn the jury verdicts.

Judge Holland denies Exxon's motions to overturn 
the jury verdicts (Order 267).

Exxon files motion asking to depose the jurors and 
a motion to adjust the Phase IIA verdict.

Exxon files motion to reconsider the order re: 
chum price and to reconsider order re: UCI 
setnetler harvest.

Judge Holland denies Exxon's motion to 
reconsider the jury verdict regarding chum salmon 
price.

Judge Holland conducts jury interviews.

Exxon files motion to depose Juror Rita Wilson 
and Reporter Natalie Phillips.

Exxon seeks access to Jurors Murray and Dean 
original juror questionnaires filed under seal.

Judge Holland denied Exxon’s motion for the juror 
questionnaires.

Judge Holland denied Exxon's motion to depose 
Wilson and Phillips.

Exxon files motion for a new trial claiming juror 
misconduct and coercion.

Exxon files motion to amend the Phase 11(a) 
findings and adjust verdict re: UCI setnetters.

Exxon files motion attacking punitive damages 
verdict.

Exxon opposes Plaintiffs' motion to finalize the

I of? 3/18/99 1:59 PS!

http:///vww.cxxonvuldez.org/anides/limclinc.htni


B o s Liiigaiion Abbreviated Timeline: Survivors of the Exxon Valdez Oil Spill http://www.exxonvaldez.org/articlcs/timeline.hmil

February 14,1996:

February 20,1996:

March 6, 1996: 

March 18, 1996:

April 5, 1996: 

June 11, 1996:

June 18,1996: 

August 6,1996:

September 6,1996:

Phase IIA verdict.

Plaintiffs are served with a complaint for 
declaratory relief from the Seattle Seven seeking a 
percentage of plaintiffs' damages on behalf of 
Exxon

Judge Holland denies Exxon's motion for new trial 
based on possible juror misconduct and coercion 
(Order 308).

Seattle Seven intervene in litigation on behalf of 
Exxon.

Exxon files motion attacking punitive damage 
verdict and Seattle Seven object to Plan of 
Allocation acting on Exxon's behalf.

Judge Holland denied Exxon's fourth attack on the 
UCI setnetter verdict (Order 316).

Judge Holland approves Plan of Allocation and 
denounces Seattle Seven/Exxon scheme (Order 
317).

Exxon files motion to reconsider Court’s order re: 
Seattle Seven.

Judge Holland rejects Exxon's attempt to attack the 
punitive damages verdict based on credits claimed 
from the Seattle Seven releases (Order 326).

Judge Holland denies Exxon's motion to 
reconsider order re: Seattle Seven finding that 
Exxon perpetuated a deception upon the court and 
the jury (Order 327).

September 24,1996: Judgment finally entered on federal court jury 
verdicts, including $5 Billion punitive damages 
award - +7 years after spill -  +2 years after 
verdict.

September 30,1996: 

October 8, 1996: 

November 20, 1996: 

December 19,1996: 

January 17,1997:

Exxon and Seattle Seven File joint notice of appeal 
on Seattle Seven kickback.

Exxon files motion to alter or amend the judgment 
and files its bill of costs against certain plaintiffs.

Judge Holland dismisses the Seattle Seven 
complaint with prejudice.

Seattle Seven and Exxon file appeal challenging 
dismissal of complaint.

Judge Holland issues order on Exxon’s Motion to

2 of 3 3/18/99 1:59 PM
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February 12, 1997: 

March 18,1997:

September 23,1997:

January 5, 1998:

March 16,1998:

July 31,1998:

August 7,1998:

Where we are now:

Amend Judgment (Order 332).

Exxon files notice of appeal to Ninth Circuit.

Plaintiffs filed motion for approval of Plans of 
Distribution.

Exxon moved for a new trial on the ground of 
"newly discovered" evidence.

The Ninth Circuit issued a limited remand to 
permit the district court to consider Exxon's 
motion for new trial.

Exxon deposed Juror Rita Wilson.

Judge Holland denied Exxon's second motion for a 
new trial (Order 339).

Exxon filed an appeal on the denial of the second 
motion for a new trial.

The final brief on Exxon's second motion for a 
new trial was filed on November 27,1998. Oral 
argument will be scheduled in front of a panel of 
three judges from the Ninth Circuit sometime in 
1999. Once the Ninth Circuit makes its decision 
(on a date unknown), Exxon can be expected to 
file a petition for further review of an adverse 
decision to the United States Supreme Court 
possibly adding another year to the litigation.

Back lo Litigation Page I Inirodution lo Litigation
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C o r d o v a  D i s t r i c t  F i s h e r m e n  U n i t e d
Celebrating 65 Years of Service to Commercial Fishermen in Cordova, Alaska 

P . O .  B o x  9 3 9  C o r d o v a ,  A l a s k a  9 9 5 7 4  /  T e l e p h o n e  ( 9 0 7 )  4 2 4 - 3 4 4 7  /  F a x  ( 9 0 7 )  4 2 4  3 4 3 0

April 5, 1999
Senate Judiciary Committee
Senator Robin Taylor, Chairman
MS 3100
State Capitol
Juneau, AK 99811-0001
SENT VIA FACSiivsiLE TO (907) 465-3922

Dear Members,
Cordova District Fishermen United (CDFU), the oldest commercial fishing organization 
of the state representing the salmon and herring fishermen of Prince William, urges 
your support for SJR 18.
The Exxon Valdez Oil Spill had a profound impact upon not only the ecosystem of 
Prince William Sound, but also the lives of those men and women whose livelihoods 
and lifestyles depended upon the harvests of the marine ecosysiem. Exxon promised 
the people of Prince William Sound-lawsuits and court cases notwithstanding--that it 
would "make Alaska whole again." It is important that Exxon pay its claimants the 
damages duly assessed in a court of law to compensate those affected by the spill.
Payment of the punitive damages as a awarded by the lawsuit should certainly go a 
long ways toward bringing closure to this very painful and sensitive chapter In the lives 
of those impacted by the Spill.
Respectfully submitted,

d ^ a t o n c L

Sue Aspelund 
Executive Director
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March 31, 1999

Senate Judiciary Committee 
Robin Taylor, Chair

Dear Committee Members:

I fully support SJR 18 in the effort to finalize the claims of so many Alaskans. As a lifetime 
commercial fisherman from Cordova, I have suffered through bankruptcy, depressed prices for 
our fish, and depressed lives for the citizens who depend on the environment to provide our 
sustainable way of life. In the post spill years I was forced to move to the Mat-Su valley from 
Cordova, just to bo able to afford groceries and other basic necessities for my family. Well. I 
found that the grass was not greener here With tax attorney fees from my bankruptcy, high 
payments for my boat and house and low prices for our fish. I'm barely hanging on. The input of 
5 billion dollars into the state's economy, would no doubt help the state's linancial crisis. It 
would definitely help the situation of people like myself, before we go under I applaud the 
efforts of this resolutions sponsors! Thank you,

Sincerely,

Mob M a r t in s o n  

900 Iroquois Drive 
Wasilla. AK 99654 
Phone 573-2627 
e-mail' d:inso(«)mlyoiil ine.net





FISCAL NOTE

Revision Date/Time (Note if correction) ________________________ Dept. Affected Office of the Governor
Title Constitutional Amendm ent relating to_____________BR U  E lective Operations______________
an office o f administrative hearings______________________________Component Genera l and Primary______________

Sponsor Senator Taylor__________________________________ ________________________________

Requester Senate Judiciary Comm ittee_____________________ Component Seria l No. 22

Expenditures/Revenues___________________________ (Thousands of Dollars)________________

STATE OF ALASKA BILL NO. SJR19
1999 LEGISLATIVE SESSION

Note: Amounts do not include inflation un less otherwise noted below.

O PERAT IN G  E XPEN D ITU R ES F Y  2000 FY  2001 FY  2002 FY  2003 FY  2004 F Y  2005

Personal Services 
Travel 

Contractual 

Supplies 

Equipment 
Land & Structures 
Grants & Claims 

M iscellaneous

1.5

T O T A L  O PER A T IN G 1.5 0.0 0.0 0.0 ~ 0.0 0.0

C A P IT A L  E X PEN D ITU R ES  j

C H A N G E  IN R E V E N U E S  ( ) | I I

FUND S O U R C E  (Thousands of Dollars)

1002 Federal Rece ipts

1003 G F  Match
1004 G F

1005 GF/Program Receipts 

1037 GF/Mental Health 

Other (Specify Type)

1.5

T O T A L 1.5 0.0 0.0 0.0 0.0 0.0

Estim ate  o f any cu rren t yea r (FY99) co  

POSITIONS

st:

Full-time
Part-time

Temporary

AN ALYS IS : /Attach a xanarala nana if nanassarv)
Th is  figure in c lu d e s  the  c o s t  o f p rov id ing  in form ation  abou t th is  issu  

requ ired by A S  15.58. H ow eve r, on ly  s ix  m e a su re s  can  be  printed 

m easu re  requ ires printing an  8-1/2 by  18 inch  ballot, the co s t w ill inc

e  in the  O ffic ia l E le c t io n  Pam ph le t, a s  

on an  8-1/2 by 14 in ch  ballot. If th is 

:re a se  by  $22.0 .

/
Prepared by Gail F e n u m iq K y ^ ^ T ? 1 ' \ V U  Phone 465-3935

Division Division of E lections Date/Time 3/26/99 9 :25 /*M

Approved by C  Lt. Governor Fran Ulmer Date 3/26/99

Agency Office of the Lieutenant Governor
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For further distribution information, call the Governor's Legislative Office
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-ENATE CO M M ITTEE R E r ">RT 
First Com m ittee o f Referral

DATE: 3/24/99 FURTHER: Finance

Date of 5-Day Notice:_ 3 /< £ 6 /9 ?  DATE TURNED
(in accordance with Uniform Rule 23) IN TO O FFICE:______

Judiciary Committee considered SENATE JOINT RESOLUT'ON NO. 19

Proposing amendments to the Constitution of the State of Alaska relating to an office of 
administrative hearings.

and recommends:

[ ] be replaced with 

[ ] adopt previous _

[ ] attached amendment(s)

[ ] adopt Letter of Intent by _ 

[ ] further referral to the___

Committee

Committee

Senate Bill:
[ ] same title 

_) [ ] new title
House Bill:

J  [ ] same title 
[ ] technical title 
[ ] new: SCR"___

R EC O M M E N D A TIO N S

NOTE(S):
Department Date Zero F isca l

PREVIOUS FISCAL NOTE(S):*
Department Date Zero F isca l

[ ] APPROPRIATION -  no fiscal note ^'include fiscal notes accom panying G overn or’s bill



N F I B  A l a s k a

The Voice of 
Small Business

Statem ent o f Support o f  SJR 19

A resolution calling for a constitutional am endm ent to create an office o f  
adm inistrative hearings separate from state agencies.

The Alaska Chapter o f the National Federation of Independent Business has 3,700 
members, making it the largest small-business advocacy group in the state. The legislative 
agenda of NFIB is determined by ballot. The following question was contained in the 
1998 ballot:

Should in-house state agency hearing officers be moved to an independent office in the 
Department of Administration in order to foster an impartial hearing process when citizens 
challenge government decisions? Seventy-nine percent of the members voted yes, 7% 
voted no and 14% were undecided.

NFIB/Alaska supports the formation off an Office o f Administrative Hearings and 
additionally supports SJR 19, which would place the question before the citizens o f the 
state o f Alaska.

Background: State legislatures and administrations in many states are reforming their 
administrative hearing process to separate the appeal process from the agency making the 
decision in dispute. Currently a citizen who wishes to appeal a state agency decision must 
petition a hearing officer from the same agency with which they have the disagreement. 
NFIB believes the current process does not provide for a fair and impartial hearing process 
when a person must appeal to the same agency they are disputing with. Creating a central 
hearing adjudication system with highly skilled hearing officers who are not connected to 
the agencies will provide a more objective process. Other states that have implemented an 
independent central hearing system have experienced efficiencies in all segments o f the 
hearing process with an overall reduction in costs. Additionally, they have seen a 
reduction in hearing delays and less litigation.

NFIB/Alaska urges support for SJR 19.

Submitted by Thyes Shaub on behalf of NFIB/Alaska.

M arch 2 9 ,1 9 9 9

N atio n a l F e d e ra tio n  of In d e p e n d e n t B u sin ess
217 Second Street, Suite 206 •  Juneau , AK WHO I •  907-163-51 IS • I'tix 907-163-5128 ...am! NFIB uorhs far small business.
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A laska State Legislature

C h airm an ,
Judiciary Com m ittee 
Administrative Regulations 
R evenue Com m ittee

Vice C hairm an , 
Resources Com m ittee

State Capitol 
Juneau, Alaska 99801-1182 

(907) 165-3873 
Fax: (907) -165-3922

50 Front Street 
Suite 203 

Ketchikan, Alaska 99901 
(907) 225-8088 

Fax: (907) a25-07l3S e n a t o r  R o b i n  L .  T a y l o r

SP O N SO R  ST A T E M E N T

SJR  19

C on stitu tional A m endm ent to the S tate o f  A lask a  rela tin g  to an  
office  o f ad m in istra tive  h earin gs.

This constitutional am endm ent, if  approved by voters, will establish an 
office o f adm inistrative hearings apart from  and separate from  state 
agencies.

All research shows significant cost savings, efficiency o f the process, and a 
re-establishm ent o f fairness when hearing officer functions are  
consolidated, held to due process standards, and politically insulated from  
agencies.

Benefits to the public, in addition to saving m oney, are extrem ely positive. 
They include less litigation, stable investm ent clim ate, com fort for small 
businesses, and an increase in public confidence in adm inistrative hearings.

Perhaps m ost im portantly, full time independent hearing officers provide a 
level playing field for those challenging regulations. They also hold those 
w ho develop, prom ulgate, and enforce regulations to a h igher standard. 
All data shows regulations become less onerous when unbiased hearing  
officers, governed not by a com m issioner, but by due process, scrutinize 
them .

SJR 19, like due process reform  in 25 other states, w ill co rrec t 
inefficiency, increase professional standards, save m oney, restore public 
confidence, stim ulate developm ent and restore the proper balance.

D is t r ic t  A:

llv t lo r  • K e tch ik an  • Kup roano l' • M eyers C h u ck  • Petersburg  • Snxm an • S itk a  • W ranrfell
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D e p a rtm e n t F isc a l Y ear 1994 F isc a l Y ear 199 * F is c a l Y ear 1996

Administration (a) 727.8 866.6 812.8
C om m erce  an d  Econom ic D evelopm ent (b) 837.4 928.1 •.,056.6
C om m unity a n d  R egional Affairs (c) 0.0 0.0 0.0
C orrections (d) 64.5 0.0 0.0
E ducation  (e) 63.7 172.0 190.3
Environm ental C onservation  (0 5.0 7.4 75.0
Fish an d  G am e (g) 629.2 614.5 612.6
Health an d  Social S erv ices (h) 341.7 296.0 353.4
Labor (I) 1,684.7 1,781.6 2 .041 .0
Law (j) 0.0 0.0 0.0
Military and  V e te ran s ' Affairs (k) 0.0 0.0 0.0
N atural R e so u rc e s  (1) 7.0 7.8 0.8
Public S afety  (m) 15.0 18.0 32.1
R ev en u e  (n) 370.7 374.1 352.6
T ransportation  and Public Facilities (o) 114.7 46.0 137.3
University of A laska (p) 276.2 192.2 205.6
A laska C ourt System  (q) 2.9 5.3 12.3
Office of the G overnor. Lt. G overnor, and
Division of E lections (r) 16.8 9.6 46.3

T o ta l 5,157.3 5,339.2 5,928.7

NOTES:
Departments responded to a survey asking for administrative appeals expenditures for fiscal years 1994 through 1996. 
Data indude amounts spent for personal services (hearing officers, persons serving in that capadty. and support 
personnel): contradual arrangements; and a ss  dated  costs induding travel, equipment, and supplies. Costs assoda ted  
with judicial review of administrative procedures were not induded.

(a) Administration-M ost expenditures were for labor-related appeals. The department is responsible for mediation and 
arbitration in labor relations disputes for all departments.
(b) Commerce and Economic Development-M ost expenditures were for occupational licensing appeals, and at least 60 
percent of these expenditures were for investigations regarding licensing and disdplinary actions. The department total 
does not indude complete data for the Alaska Public Utilities Commission because of changes in their accounting system.
(c) Community and Regional Affairs-N o  expenditures for administrative appeals during fiscal years 1994-1996.
(d) Corrections-Most 1994 expenditures were for an RSA with tho Department of Law for prisoner rights litigation.
(e) Education-M ost expenditures were for spedal education and vocational rehabilitation related appeals. The 
department continues to comoile data for 1994; consequently, the 1994 data is incomplete.
(f) Environmental Conservation-M ost expenditures were for air quality, water quality, or solid w aste permit appeals.
(g) Fish and G am e-M ost expenditures were for permit appeals before Ihe Commerdal Fisheries Entry Commission.
(h) Health and Sodal S erv ices-Most expenditures were for appeals concerning Medicaid and cash benefits for public 
assistance programs.
(i) Labor-M ost expenditures were for workers' compensation and unemployment benefit appeals.
(j) Law - No expenditures for administrative appeals during fiscal years 1994-1996.
(k) Military and Veterans' Affairs-N o  expenditures for administrative appeals during fiscal years 1994-1996.
(I) Natural R esources-M ost expenditures were for appeals concerning procurement disputes or land use permits.
(m) Public Safety-Most expenditures were for hearings before the Violent Crimes Compensation Board.
(n) R evenue-M ost expenditures concerned permanent fund dividend eligibility and child support enforcement.
(o) Transportation and Public Facililles-M ost expenditures were for construction and lease appeals.
(p) University of Alaska-M ost expenditures were for labor relations, procurement-related appeals, and student 
grievances.
(q) Alaska Court Svstem-Expendilures were for procurement-related appeals.
(r) Office of the G ovem or-Expenditures were for hearings before the Human Rights Commission.

SOURCES: Directors of Administrative Services for each department.

Proparod by Alaska Legislative Research Services, April 1997 (97.049 Revised).
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Department

Fiscal Year 1994 Fiscal Year 1995 Fiscal Year 1996
Federal

Recolpts
Goneral

Fund
Other

Receipts
(b|

Total Federal
Receipts

General
Fund

Other
Rocolpts

!■!
Total Fedora!

Receipts
General

Fund
Other

Receipts
lb)

Total

Administration 0.0 727.8 0.0 727.8 0.0 886.0 0.0 886 0 0.0 812.8 0.0 812.8
Commerce and 
Economic Development 0.0 820.4 17.0 837.4 0.0 911.1 17.0 928.1 0.0 1,058.8 17.0 1,058.8
Community and 
Reqional Affairs 0.0 0.0 0.0 0.0 00 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Corrections 0.0 84.5 0.0 04.5 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Education 48.5 0.0 17.2 63.7 138.0 10.0 23.1 172.0 123.' 20.0 47.2 190.3
Environmental
Conservation 0 0 5 0 0.0 5.0 0.0 7.4 0 0 7 4 0.0 75.0 0.0 75.0
Fish and Game 0 0 029 2 0 0 029.2 0.0 814 5 0.0 614.5 0.0 612.8 0.0 612.C
Health and Social 
Services 170.3 171.4 0.0 341.7 147.3 148.7 0.0 298.0 142.0 182.2 49.2 353 4
Labor 082.7 1,002.0 0.0 1,684.7 735.1 1,048.5 0.0 1.781.6 852.1 1.188.9 0.0 2,041.0
Law 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Military ant eterans' 
Alla:,s 0.0 0 0 0 0 0.0 0.0 0.0 0 0 0.0 0.0 0 0 CO 0.0
Natural Resources 0.0 7 0 0 0 7.0 0 0 7 8 0.0 7 a 0.0 0.8 0.0 0 8
Public Safety 0.0 0.0 15.0 15.0 0.0 0.0 18.0 18 0 2.0 1.6 28.5 32.1
Revenue 0 0 90 3 280.4 370.7 101.4 39.2 233 5 374.1 123 5 39.5 189.8 352.6
Transportation and 
Public Facilities 114.7 0 0 0 0 114.7 14 4 9 6 22 0 46.0 112 2 0.7 24.4 137.3
University of Alaska 0.0 278.2 0 0 278 2 0 0 192.2 0 0 192 2 0.0 205.8 0.0 205.8
Alaska Court System 0.0 2 9 0 0 2.0 0.0 5.3 0.0 5 3 0 0 12.3 0.0 12.3
Office of the Governor. 
Lt. Governor, and 
Division of Elections 0.0 18 8 0.0 18.8 0.0 9 6 0.0 9.6 0.0 48.3 0.0 48.3
Total 1.014.2 3,813.5 329.6 5,157.3 1,137.1 3,888.5 313.6 5,339.2 1.354.9 4,234.9 358.1 5.928.7

NOTES:
(a) Departments responded lo a survey asking (or data on expenditures for adminislralivo appeals for fiscal years 1094 through 1990, including amounts spent for all personal services, 
contractual arrangements, and all associated costs such as travel, equipment, and supplies. Departments excluded costs associated with judicial review of adminislralivo procedures. Seo 
Table 1 for additional notes.
(b) *011)01" receipts include Reimbuisable Sorvico Agreement, (RSA) from other agencies (lor DCED and DHSS), administrative funds from tlio Permanonl Fund (for Rovenuo), and an 
RSA of lease receipts from Anclwrago International Airport (for OOT/PF)

SOURCES: Directors of Administrative Services in each department.

Pron.vrud l>v Alaska l.nulslatlvo Research Services. AnNI 1007 IU7.040 RovlseUI.



TONY KNOWLES, GOVERNOR

D E P A R T M E N T  O F  L A W P.O. BO X  110300 
JU N EA U , A LA SK A  99811-0300 
PH O N E: (907)465-3600 
FA X : (907)465-2075O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L

March 26, 1999

The Honorable Robin Taylor 
Chair, Senate Judiciary Committee 
State Capitol 
Juneau, AK

Re: SJR 19, Constitutional amendment for administrative hearings 

Dear Senator Taylor:

I am writing with respect to SJR 19, which is pending for hearing before your committee.

I have prepared the attached analysis of the language contained in SJR 19. Currently, the 
legislature has the discretion to legislate administrative adjudicative authority. A constitutional 
amendment would presumably limit that discretion. If the intent is to change administrative 
adjudicative authority without curtailing the legislature’s current powers, the appropriate route 
would be through statutory change rather than amendment to the state’s constitution.

TW:jem

Attachment

cc: Members, Senate Judiciary Committee
Pat Pourchot, Legislative Director, Office of the Governor 
Chrystal Smith, Legislative Liaison, Department of Law 
Deborah Behr, Legislation Attorney, Department of Law

Very truly yours,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
Teresa Williams 
Assistant Attorney General
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THE OFFICE OF ADMINISTRATIVE HEARINGS IS VESTED WITH THE “POWER TO 
CONDUCT ADMINISTRATIVE LAW HEARINGS.”
Alaska law defines the term “administrative law hearings” broadly to cover any agency 
dispute-resolution process. An administrative adjudicative proceeding commences 
when one party serves on the other party a document that sets in motion regulatory or 
statutory procedures for the resolution of a dispute. Hickel v. Halford. 872 P.2d 171 
(Alaska 1994) The term “administrative law hearings” would apply whether or not a 
hearing officer currently conducts the proceeding and would also apply to reviews 
currently conducted at a lower agency level. It would apply to hearings that are 
conducted in writing, rather than by personal appearances.
The boards and commissions that exist for the primary function of conducting 
administrative hearings would no longer have that function. Those agencies include: 
Alaska Workers’ Compensation Board, State Board of Parole, Occupational Safety and 
Health Review Board, Fisherman’s Fund Advisory and Appeals Council, State 
Assessment Review Board, Violent Crimes Compensation Board, Alaska Labor 
Relations Agency, Alaska Commission for Human Rights, Alaska Public Utilities 
Commission, and Alaska Public Offices Commission.
THE OFFICE OF ADMINISTRATIVE HEARINGS IS VESTED WITH THE “POWER TO 
RENDER FINAL AGENCY DECISIONS.”
The term “agency decisions" is a misnomer, because the decision would not in fact be a 
decision by the agency.
The constitutional mandate would encompass all aspects of state programs. An 
attorney in the Office of Administrative Hearings would decide any formal dispute 
involving state licensing, loan programs, tax matters, public assistance programs, 
employee relations, resource use, safety regulation, state land allocation, procurement, 
and the myriad other state functions.
Thu constitutional mandate would include agencies of the legislature and the judicial 
branch, as well as the executive branch.
“THE JURISDICTION OF THE OFFICE SHALL BE PRESCRIBED BY LAW”
The proposed clause does not give the legislature the express authority to exempt 
agencies or certain levels of proceedings from the constitutional mandate. The Alaska 
courts hold that the identical language for the judiciary does not allow the legislature, by 
statute, to take away judicial power vested by the constitution in the courts.
THE HEAD OF THE OFFICE IS NAMED “CHIEF ADMINISTRATIVE LAW JUDGE.”
Alaska has n nosively not adopted the “Administrative Law Judge” style of hearing 
officer. An inistrative Law Judge is more likely to use hearing chambers, wear 
robes, and to be referred to as “judge” or “your honor.” Alaska administrative 
proceedings are intended to be more informal and less threatening to the participants.
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SEN A TE COM M ITTEE R EPO R T  
First Committee o f R eferral

DATE: 4/22/99 FURTHER:

Date o f 5-Day Notice:_______________  DATE TURNED
(in accordance with Uniform Rule 23) IN TO OFFICE:________

Judiciary Committee considered SENATE JOINT RESOLUTION NO. 25
Relating to voluntary school prayer.

and recommends:

[ ] be replaced with 

[ ] adopt previous

CS

CS

[ ] attached amendment(s)

[ ] adopt Letter of Intent by _ 

[ ] further referral to th e___

Committee

Committee

Senate Bill:
[ ] same title 

J  [ ] new title
House Bill:

J  [ ] same title 
[ 3 technical title 
[ 3 new: SCR*___

Department Date Zero Fiscal Department Date Zero Fiscal

[ ] A P P R O P R I A T I O N  -  n o  f is c a l  n o te ^include fiscal notes accom panying G o v e rn o r’s bill



Revision Date (Note if cocrectkxip 5  /  0 3 / 9 9 _________________ Dept Affected_______________
THJe Relating to voluntary BRU
School prayet J Component__________________________

Sponsor Senator Ward ________________
Requester Senate Judiciary Cinte  Component Serial No. ________

FISCAL NOTE
S T A T E  O F  A L A S K A  B I L L  N O . S J R  2 5
1998  L E G I S L A T I V E  S E S S I O N

Expenditures/Revenues_______________  (Thousands of Dollars)
OPERATING EXPENDITURES FY99 FYOO FY01 FY 02 FY03 FY04
Personal Sendees
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
MbceSaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

[CAPITAL EXPENDITURES j I I I I j

[CHANGE IN REVENUES ( ) | 1 j | l l I

FUND SOURCE______________________________ (Thousands of Doiiare) _________
1002 Federal Receipts
1003 GF Match
1004 GF
1003 GF/Program Receipts 
1037 GF/Mentai Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f  a n y  c u r re n t  y e a r  (FY88) c o s t  0 . 0

PO S IT IO N S

FuO-time
Part-time
Temporary

ANALYSIS: (Attach a separate paga ff necessary)

This resolution is anticipated to have no fiscal impact

on state agencies

Prepared by Sue Mossgrove Phone 4 6 5 - 3 7 1 7

Division Senate Judiciary Cmte Date " 5 / 3 7 9 9 ......................

Approved by Senator Taylor Date 5 / 3 / 9 9
A9°«cy Chair, Senate Judiciary

P R E P A R E R  T O  >ROVX>E A LL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE O FFICE
For furthor distribution Information, ca* the Governor's LeoisJative Office
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Proposing an amendment to the Constitution of the United States relating to voluntary school 
prayer. (Introduced in the House)
HJ 7 IH

106th CONGRESS 

1st Session 

H. J. RES. 7
Proposing an amendment to the Constitution of the United Stales relating to voluntary school prayer.

IN THE HOUSE OF REPRESENTATIVES
January 6, 1999

Mrs. EMERSON introduced the following joint resolution; which was referred to the Committee on the Judiciary

JOINT RESOLUTION
Proposing an amendment to the Constitution of the United States relating to voluntaiy school prayer.

Resolved by the Senate and House o f Representatives o f the United States o f America in Congress assembled 
(two-thirds o f each House concurring therein), That the following article is hereby proposed as an amendment 
to the Constitution of the United States, which shall be valid to all intents and purposes as part of the 
Constitution if ratified by the legislatures of at least three-fourths of the several States within seven years from 
the date of its proposal to the States by the Congress:

'A r t ic le - -

'Nothing in this Constitution shall be construed to prohibit individual or group prayer in public schools or 
other public institutions. No person shall be required by the United States or by any State to participate in 
prayer. Neither the United States nor any State shall prescribe the content of any such prayer.’
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