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FEBt16-99 TUE 04:29 PN INFO SYSTEMS FAX NO. 92695617

To: Records and Identification Bureau
Department of Public Safety 
5700 E. Tudor Road 
Anchorage, AK 99507

From:

R&l Assigned Client Number:_____________

  This agency is not certified/licensed by a government agency.

  This agency qualifies, according to AS 12.62.160(b)(8-10) as an
'Interested Person’ for applicant screening purposes.

An applicant for employment must meet the below listed criteria to be retained in
a position with this agency. We understand that the actual data in support of this
criteria may not be released to our agency: (select all that apply)
  Other than information previously obtained by this agency based uii a

fingerprint based Alaska criminal history record search, no Current 
Offender Information.

  Other than information previously obtained by this agency based on a
fingerprint based Alaska criminal history record search, no Past Conviction 
Information for which the subject is required to register as a sex offender 
Under AS 12.62.010.

  Other than information previously obtained by this agency based on a
fingerprint based Alaska criminal history record search, no Past Conviction 
Information if less than 10 years has elapsed from the date of 
unconditional discharge from the date of the request.

  Other than information previously obtained by this agency based on a
fingerprint based Alaska criminal history record search, no Past Conviction 
Information fora serious offense defined in AS 12.62.900, regardless of 
the date of unconditional discharge.

  Other than information previously obtained by this agency based on a
fingerprint based Alaska criminal history record search: (be specific)
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Completed by: 

Title:

Signature:

Date:
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c o n f id e n tia l  f in a n c ia l  r o p o r t 'n g  r e ­
q u ire m e n ts ;

(c) M o n i to r in g  c o m p lia n c e  b y  d e p a r t ­
m e n t  o ff ic e rs  a n d  e m p lo y e e s  w i th  a p ­
p lic a b le  r e q u i r e m e n ts  fo r f i lin g  a n d  r e ­
v iew  o f f in a n c ia l  d is c lo s u re  r e p o r ts ;

(d) P ro v id in g  fo r  r e t e n t i o n  o f r e p o r ts  
a n d  t r a n s m i t t a l ,  w h e re  n e c e s s a ry , o f  
co p ie s  o f r e p o r t s  to  th e  D ir e c to r  o f  th e  
O ffice o f  G o v e rn m e n t E th ic s ;

(a) E s ta b l is h in g  p ro c e d u re s  fo r  p u b lic  
a c c e ss  to  r e p o r ts  f i le d  u n d e r  t i t l e  I I  o f  
th e  E th ic s  in  G o v e rn m e n t  A c t o f  1970;

(f) P e r f o rm in g  s u c h  o th e r  f u n c t io n s  
a s  m a y  be n e c e s s a ry  fo r  th e  e f f e c tiv e  
Im p le m e n ta t io n  o f  t i t l e  I I  o f th e  E th i c s  
in  G o v e rn m e n t A c t.

[Order No. 832-79, 44 PR 29891, May 23, 1979, as 
amended by Order No. 960-81, 46 PR 62317, 
Oct. 27. 1981]

§0.79 R e d c le g n tio n  o f  n u th o r ity .
T h e  A s s i s ta n t  A t to r n e y  G e n e ra l f o r  

A d m in is t r a t io n  Is a u th o r iz e d  to  rc d o le -  
g a te  to  a n y  D e p a r tm e n t  o ff ic ia l a n y  o f  
th o  p o w er o r  a u t h o r i t y  v e s te d  in  h im  
b y  th i s  s u b p a r t  O. E x is t in g  re d e le g a -  
tio n s  b y  th o  A s s i s ta n t  A t to r n e y  G e n ­
e r a l  fo r  A d m in i s t r a t io n  s h a l l  c o n t in u e  
In fo rce  a n d  e f f e c t  u n t i l  m o d ified  o r  r e ­
v o k ed .

[Order No. 543-73, 38 FR  29585, Oct. 26, 1973. 
Redesignated by O rder No. 565-74, 39 FR 
15876, May 6, 1974, and fu rther redesignated 
by Order No. 832-79, 44 FR  29891, May 23, 1979]

Subpart P—Federal Bureau of 
Investigation

Cuoss Reference: F o r regulations p e rta in ­
ing to  the Federal Bureau of Investigation , 
see p a rt 3 of th is  chapter.

§0.85 G e n e ra l fu n c t io n s .
T h e  D ir e c to r  o f  t h e  F e d e ra l  B u re a u  

o f I n v e s t ig a t io n  s h a l l :
(a ) I n v e s t ig a te  v io la t io n s  o f  th e  la w s , 

in c lu d in g  th e  c r im in a l  d ru g  la w s , o f  
th e  U n ite d  S t a t e s  a n d  c o lle c t  e v id e n c e  
in  c a se s  in  w h ic h  th e  U n ite d  S t a t e s  is  
o r  m a y  bo a  p a r ty  In  in t e r e s t ,  e x c e p t  in  
c a se s  in  w h ic h  s u c h  r e s p o n s ib i l i ty  is  b y  
s t a t u t e  o r  o th e rw is e  s p e c if ic a lly  a s ­
s ig n e d  to  a n o th e r  in v e s t ig a t iv e  a g e n c y . 
T h e  D ir e c to r ’s  a u t h o r i t y  to  In v e s t ig a te  
v io la t io n s  o f  a n d  c o l l e c t  e v id e n c e  in  
c a se s  in v o lv in g  th e  c r im in a l  d ru g  la w s  
o f  th e  U n ite d  S t a t e s  Is  c o n c u r r e n t  w i th

§0.79
su c h  a u th o r i ty  o f  th o  A d m in is t r a to r  of 
th e  D rug  E n fo rc e m e n t A d m in is tra tio n  
u n d e r  §0.100 o f th is  p a r t .  In  In v es tig a te  
in g  v io la tio n s  o f  su c h  law s a n d  In  col- 
le c t in g  ev id en ce  In  s u c h  cases , th e  D i­
r e c to r  m a y  e x e rc ise  so  m u c h  o f  th e  au- 
th o r l t y  v es ted  In th e  A tto r n e y  G enera l 
by  s e c t io n s  1 a n d  2 o f R e o rg a n iz a tio n  
P la n  No, 1 o f 1968. s e c t io n  1 o f  R eorga- 
n iz a t io n  P la n  No. 2 o f  1973 a n d  tho 
C o m p reh en s iv e  D ru g  A b u se  P re v e n tio n  
a n d  C o n tro l A c t o f  1970, a s  am en d e d , as 
h e  d e te rm in e s  is  n e c e s s a ry . H e m ay 
a ls o  re le a se  F B I in fo rm a t io n  o n  the 
s a m e  te r m s  a n d  fo r  th e  s a m e  p u rp o ses 
t h a t  th e  A d m in is t r a to r  o f  th e  D ru g  E n ­
fo rc e m e n t A d m in is t r a t io n  m a y  d is­
c lo se  DEA in f o rm a t io n  u n d e r  §0.103 of 
th i s  p a r t .  T h e  D ir e c to r  a n d  h is  a u th o r ­
ized  d e le g a te s  m a y  se ize , fo r fe i t  and 
r e m i t  o r  m i t ig a te  th e  fo r fe i tu re  of 
p ro p e r ty  In a c c o rd a n c e  w ith  21 U .S.C. 
881, 21 C F R  1316.71 th ro u g h  1316.81, and  
28 C F R  9.1 th ro u g h  9.7.

(b) C o n d u c t th o  a c q u is it io n , c o lle c ­
t io n , ex ch an g e , c la s s if ic a t io n  a n d  p re s ­
e rv a t io n  o f f in g e rp r in t  c a rd s  a n d  Iden- , 
t l f ic a t lo n  re c o rd s  fro m  c r im in a l  ju s t ic e  ' 
a n d  o th e r  g o v e rn m e n ta l  a g e n c ie s , In­
c lu d in g  f in g e rp r in t  c a rd s  v o lu n ta r i ly  
s u b m it te d  by  In d iv id u a ls  fo r p e rso n a l • 
Id e n t if ic a tio n  p u rp o se s ; p ro v id e  e x p e r t 
te s t im o n y  In  F e d e ra l ,  S ta t e  a n d  loca l . 
c o u r t s  a s  to  f in g e rp r in t  e x a m in a tio n s ; 
a n d  p ro v id e  f in g e rp r in t  t r a in in g  and  
p ro v id e  Id e n t if ic a tio n  a s s is ta n c e  In  dls- j 
a s t e r s  an d  fo r  o th e r  h u m a n i ta r ia n  pu r- r  
poses . ’ ;;

(c) C o n d u c t p e rs o n n e l in v e s tig a tio n s  
r e q u is i te  to  th e  w o rk  o f  th e  D e p a r t­
m e n t  o f J u s t ic e  a n d  w h e n e v e r  re q u ire d  
b y  s t a t u t e  o r  o th e rw ise .

(d) C a rry  o u t  th e  P r e s id e n t ia l  d ir e c ­
t iv e  of S e p te m b e r  5, 1939, a s  re a f f irm e d  
b y  P re s id e n tia l  d ir e c t iv e s  o f J a n u a r y  8, 
1943, J u l y  24, 1950, a n d  D ecem b o r 15, 
1953, d e s ig n a tin g  th e  F e d e ra l  B u re a u  of 
In v e s t ig a t io n  to  t a k e  c h a rg e  o f  In v es­
t ig a t iv e  w o rk  In  m a t te r s  r e la t in g  to  e s­
p io n a g e , s a h o ta g o , su b v e rs iv e  a c t i v i ­
t ie s ,  an d  r e la te d  m a t te r s .

(c) E s ta b l is h  a n d  c o n d u c t law  en ­
fo rc e m e n t t r a in in g  p ro g ra m s  to  p ro ­
v id e  t r a in in g  fo r  S t a t e  a n d  lo c a l law  
e n fo rc e m e n t p e rs o n n e l; o p e ra te  th e  
F e d e ra l  B u re a u  o f In v e s t ig a t io n  N a ­
t io n a l  A cad em y ; d ev e lo p  now  a p ­
p ro a c h e s . te c h n iq u e s , s y s te m s , e q u ip ­
m e n t ,  an d  d e v ic e s  to  im p ro v e  and

g
28 CFR Ch. I (7-1-98 Edition) ?

50

IP

s tre n g th e n  la w  cnfo rc i 
in c o n d u c tin g  S ta t e  ai 
p rogram s. P u rs u a n t  t. 
i l ie o m n ib u s  C rim e  C 
S tre e ts  A c t o f  1968, 82 t

(f) O p e ra te  a  c e n tr  
for p o lic e  s t a t i s t i c s  ui 
Crim e R e p o r tin g  P rog  
pu te rlzed  n a tio n w id e  
fo rcem en t ln fo rm a tio i 
tio n a l C rim e  In fo rm a t:

(g) O p e ra te  th e  Fede 
v e s tlg a tlo n  L a b o ra to i 
only  th e  F e d e ra l  B un  
tlon , b u t  a ls o  to  p rov i 
te c h n ic a l a n d  s c le n t i f  
e lud ing  e x p e r t  te s t lm i 
local c o u r ts ,  fo r a ll 
law  e n fo rc e m e n t ager. 
n lz a tio n a l u n i t s  o f  th  
ju s t ic e ,  a n d  o th e r  I 
w hich m a y  d e s ire  to  
of th e  se rv ic e . As prov 
dures a g re e d  up o n  t

1 r e ta r y  o f S t a t e  a n d  ti 
era l, th e  s e rv ic e s  o f t l  

: of In v e s t ig a t io n  Lab< 
be m a d e  a v a i la b le  tc 

. fo rc e m e n t a g e n c ie s  a r  
' : (h) M ak e  reco m m en  

flee o f P e rs o n n e l M a 
. n e c tlo n  w ith  ap p llc ;

m e n t u n d e r  5 U .S .C . 8 
’! ' (1) In v e s t ig a te  al 

c o n d u c t In  c o n n e c tlo  
of th e  D e p a r tm e n t  
U rban  D e v e lo p m e n t 
v io la tio n s  o f  th e  c r ln  
th e  N a tio n a l H ousing  
U.S.C. 1010.

(J) E x e rc is e  th e  p o - 
vested  In  th e  A tto rn  
prove a n d  c o n d u c t e> 
fic a tio n  re c o rd s  w ith  
a lly  c h a r te r e d  o r  in s i 
tu t lo n s  to  p ro m o te  o 
c u r i ty  o f  th o s e  ln s ti  
th o r iz e d  b y  S ta t e  s t r  
by th e  A t to r n e y  Gen 
S ta te  a n d  lo c a l gov 
pose3 o f  e m p lo y m e n t 
ex e rc ise  th e  p o w er a 
ed in  th e  A tto r n e y  C 
78q(f)(2) a n d  7 U.S.i 
and  c o n d u c t exchai 
tlo n  re c o rd s  w ith  c  
th e  s e c u r i t ie s  indu. 
m o d ity  F u tu r e s  T r  
re s p e c tiv e ly .

Department of Justice



28 CFR Ch. I (7-1-98 Edition) Department of Justice §0.85
t h o r l t y  o f  th e  A d m in is t r a to r  of 
.g E n fo rc e m e n t  A d m in is tra tio n  
0.100 o f  th i s  p a r t .  In  in v e s tig a t-  
a t i o n s  o f  su c h  law s a n d  in  col- 
e v id e n c e  in  su c h  ca se s , th e  Di- 
la y  e x e rc is e  so  m u c h  o f th e  au- 
v e s te d  in  th e  A t to r n e y  G eneral 
o n s  1 a n d  2 o f R e o rg a n iz a tio n  

.. 1 o f  1968, s e c t io n  1 o f  R eorga- 

. P la n  N o. 2 o f  1973 a n d  the 
o e n s iv o  D ru g  A buso P re v e n tio n  
ts o l  A c t o f  1970, a s  a m e n d e d , 03 
rm in e s  i s  n e c e s s a ry . H e m ay 
e a s e  F B I in f o rm a t io n  o n  the 
rm s  a n d  fo r  th e  s a m e  purposes 
A d m in i s t r a to r  o f th e  D ru g  En- 

n t  A d m in is t r a t io n  m a y  dis- 
OA in f o r m a t io n  u n d e r  §0.103 of 
r.. T h e  D ir e c to r  a n d  h is  a u th o r : 
e g a te s  m a y  se ize , f o r f e i t  and 
r  m i t i g a t e  th e  fo r fe i tu re  of 

in  a c c o rd a n c e  w ith  21 U.S.C. 
F R  1316.71 th ro u g h  1316.81, and 
.1 th r o u g h  9.7.
n d u c t  th e  a c q u is it io n , collec-. 
■hange, c la s s if ic a t io n  a n d  pres-., 
o f  f i n g e r p r in t  c a rd s  a n d  iden- ' 

i r e c o r d s  fro m  c r im in a l  ju s tic e  
>r g o v e rn m e n ta l  a g e n c ie s , in ;, 
f i n g e r p r in t  c a rd s  v o lu n ta r i ly  , 
d b y  in d iv id u a ls  fo r  persona l 
i t t o n  p u rp o se s ; p ro v id e  ex p ert 
y in  F e d e ra l ,  S ta t e  a n d  locaj 
i to  f in g e r p r in t  e x a m in a tio n s ; 
; id e  f i n g e r p r in t  t r a in in g  and . 
d e n t i f l c a t io n  a s s is ta n c e  in  d is -"  
d fo r  o th e r  h u m a n i ta r ia n  pur-

d u c t  p e rs o n n e l In v e s tig a tio n s  
to  t h e  w o rk  o f  th e  D epart- 

fu s t ic e  a n d  w h e n e v e r  req u ired  
e o r  o th e rw is e .
ry  o u t  th e  P r e s id e n t ia l  direc- 
•p te m b o r  6, 1939, a s  rea ffirm ed  
e n t i a l  d ir e c t iv e s  o f J a n u a r y  3, 
/  24, 1950, a n d  D eco m b er 15, 
m a t in g  th e  F e d e ra l  B u re a u  of 
t io n  to  t a k e  c h a rg e  o f  inves- 
,'o rk  in  m a t t e r s  r e la t in g  to  es- 
s a b o ta g e ,  su b v e rs iv e  ac tiv i- 
e la te d  m a t te r s ,  
ib l ls h  a n d  c o n d u c t law  en- 

t r a in i n g  p ro g ra m s  to  pro- 
lin g  fo r  S t a t e  an d  lo c a l law 
;n t  p e rs o n n e l; o p e ra te  the 
l u r e a u  o f  In v e s t ig a t io n  Na- 
c a d o m y ; dove lop  n ew  ap- 
te c h n iq u e s ,  sy s te m s , equip- 

,d d e v ic e s  to  im p ro v e  and

s tre n g th e n  la w  e n fo r c e m e n t  a n d  a s s i s t  
m c o n d u c tin g  S t a t o  a n d  lo c a l t r a in in g  
programs, p u r s u a n t  to  s e c t io n  404 o f  
the O m n ib u s  C r im e  C o n tro l  a n d  S a fe  
S tree ts  A c t o f  1968, 82 S t a t .  204.

(0 O p e ra te  a  c e n t r a l  c le a r in g h o u s e  
for p o lice  s t a t i s t i c s  u n d e r  th e  U n ifo rm  
Crime R e p o r t in g  P ro g r a m , a n d  a  c o m ­
pu terized  n a t io n w id e  in d e x  o f  la w  e n ­
fo rcem en t In f o r m a t io n  u n d e r  th e  N a ­
tional C rim e  I n f o r m a t io n  C e n te r .
■ (g) O p e ra te  th o  F e d e ra l  B u re a u  o f  I n ­
v e s tig a tio n  L a b o r a to r y  to  s e rv e  n o t  
only th e  F e d e ra l  B u re a u  o f  I n v e s t ig a ­
tion, b u t  a ls o  to  p ro v id e , w i th o u t  c o s t ,  
tech n ica l a n d  s c ie n t i f ic  a s s is t a n c e ,  in ­
cluding e x p e r t  t e s t im o n y  in  F e d e ra l  o r  
local c o u r ts ,  f o r  a l l  d u ly  c o n s t i t u te d  
law  e n fo r c e m e n t  a g e n c ie s , o th e r  o rg a ­
n iz a tio n a l u n i t s  o f  th e  D e p a r tm e n t  o f 

.J u s tic e , a n d  o th e r  F e d e ra l  a g e n c ie s , 
which m a y  d e s i r e  to  a v a i l  th e m s e lv e s  
of th e  s e rv ic e . A s p ro v id e d  fo r  in  p ro c e ­
dures a g re e d  u p o n  b e tw e e n  th o  S e c ­
re ta ry  o f  S t a t e  a n d  th e  A t to r n e y  G en ­
eral, th e  s e r v ic e s  o f  th e  F e d e ra l  B u re a u  

\o f  I n v e s t ig a t io n  L a b o r a to r y  m a y  a l3o  
,r be m a d e  a v a i l a b le  to  fo re ig n  la w  e n ­
f o r c e m e n t  a g e n c ie s  a n d  c o u r ts .
: :?;(h) M a k e  re c o m m e n d a t io n s  to  th e  Of­

fice o i P e r s o n n e l  M a n a g e m e n t in  c o n ­
nec tion  w i th  a p p l i c a t io n s  fo r  r o t i r c -  

(; in en t u n d e r  5 U .S .C . 8336(c).
, 'f '( i )  I n v e s t ig a te  a lle g e d  f r a u d u le n t  
.co n d u c t in  c o n n e c t io n  w ith  o p e ra t io n s  
of th e  D e p a r tm e n t  o f  H o u s in g  a n d  
U rban D e v e lo p m e n t a n d  o th e r  a lle g e d  
v io la tio n s  o f  t h e  c r im in a l  p ro v is io n s  o f 
the N a tio n a l  H o u s in g  AcL, in c lu d in g  18 
U.S.C. 1010.

(j) E x e rc is e  th o  p o w e r a n d  a u th o r i t y  
vested in  th e  A t to r n e y  G e n e ra l to  a p ­
prove a n d  c o n d u c t  e x c h a n g e s  o f  i d e n t i ­
fica tion  r e c o rd s  w i th  o f f ic ia ls  o f  f e d e r ­
ally c h a r te r e d  o r  in s u re d  b a n k in g  i n s t i ­
tu tio n s  to  p ro m o te  o r  m a in ta in  th o  s e ­
c u rity  o f  th o s e  I n s t i t u t i o n s  a n d , i f  a u ­
tho rized  by' S t a t e  s t a t u t e  a n d  a p p ro v e d  
by th e  A t to r n e y  G e n e ra l,  to  o f f ic ia ls  o f 
S ta te  a n d  lo c a l g o v e rn m e n ts  fo r  p u r ­
poses o f  e m p lo y m e n t  a n d  l ic e n s in g ; a n d  
exercise  th e  p o w e r  a n d  a u th o r i t y  v e s t ­
ed in  th e  A t to r n e y  G e n e ra l b y  15 U .S .C . 
?8q(f)(2) a n d  7 U .S .C . 12a, to  a p p ro v e  
and c o n d u c t e x c h a n g e s  o f  id e n t i f i c a ­
tion re c o rd s  w i th  c e r t a in  s e g m e n ts  o f 
the s e c u r i t i e s  i n d u s t r y  a n d  th e  C o m ­
m odity  F u tu r e s  T ra d in g  C o m m iss io n , 
te sp ec tiv e ly .

(k ) P a y m e n t  o f a w a rd s  ( in c lu d in g  
th o se  o v e r  510,000) u n d e r  28 U .S .C . 
524(c)(2), a n d  p u rc h a se  o f e v id e n c e  ( i n ­
c lu d in g  th e  a u th o r i t y  to  p a y  m o re  th a n  
5100,000) u n d e r  28 U .S.C. 524(c)(1)(F).

(1) E x e rc is e  L ead  A gency  r e s p o n s ib i l­
i t y  in  in v e s t ig a t in g  a l l  c r im e s  fo r  
w h ich  i t  h a s  p r im a ry  o r  c o n c u r r e n t  j u ­
r is d ic t io n  a n d  w h ich  Inv o lv e  t e r r o r i s t  
a c t iv i t ie s  o r  a c t s  in  p r e p a r a t io n  o f  t e r ­
r o r i s t  a c t i v i t i e s  w ith in  th e  s t a t u t o r y  
J u r is d ic tio n  o f  th e  U n ite d  S ta t e s .  W ith ­
in  th e  U n ite d  S ta te s ,  th i s  w o u ld  i n ­
c lu d e  th o  c o lle c tio n , c o o rd in a t io n ,  
a n a ly s is , m a n a g e m e n t a n d  d is s e m in a ­
tio n  o f  in te l l ig e n c e  and  c r im in a l  In fo r ­
m a t io n  a s  a p p ro p r ia te .  I f  a n o th e r  F e d ­
e ra l  a g e n c y  id e n t if ie s  a n  in d iv id u a l  
w ho is  en g a g e d  in  t e r r o r i s t  a c t i v i t i e s  
o r  in  a c ts  In  p r e p a ra t io n  o f  t e r r o r i s t  
a c t iv i t ie s ,  t h a t  a g e n c y  is  r e q u e s te d  to  
p ro m p tly  n o t i f y  th e  F B I. T e r i 'o r is m  in ­
c lu d es  th e  u n la w fu l use  o f fo rc e  a n d  v i­
o len ce  a g a in s t  p e rso n s  o r  p ro p e r ty  to  
in t im id a te  o r  c o e rc e  a  g o v e rn m e n t,  th e  
c iv i l ia n  p o p u la t io n , o r  a n y  s e g m e n t  
th e re o f , In  fu r th e ra n c e  o f p o l i t i c a l  o r  
so c ia l o b je c tiv e s .

(m ) C a rry  o u t  th e  D e p a r tm e n t 's  r e ­
sp o n s ib il i t ie s  u n d e r  th o  H a te  C rim e  
S ta t i s t i c s  A ct.

(n) E x o rc is e  th e  a u th o r i ty  v e s te d  in  
th e  A t to r n e y  G e n e ra l u n d e r  s e c t io n  
528(a), P u b lic  L aw  101-509, to  a c c e p t  
from  fe d e ra l d e p a r tm e n ts  a n d  a g e n c ie s  
th e  s e rv ic e s  o f  law  e n fo rc e m e n t p e rs o n ­
n e l to  a s s i s t  th o  D e p a r tm e n t o f  J u s t i c e  
in  th e  in v e s t ig a t io n  an d  p ro s e c u tio n  o f  
fra u d  o r  o th e r  c r im in a l o r  u n la w fu l a c ­
t i v i t y  in  o r  a g a in s t  a n y  f e d e ra l ly  i n ­
su re d  f in a n c ia l  in s t i tu t io n  o r  th e  R e s o ­
lu t io n  T r u s t  C o rp o ra tio n , a n d  to  c o ­
o rd in a te  th e  a c t i v i t ie s  o f s u c h  la w  e n ­
fo rc e m e n t p e rs o n n e l in  th e  c o n d u c t  o f 
su c h  in v e s t ig a t io n s  an d  p ro s e c u tio n s .

(o) C a r ry  o u t  th e  re s p o n s ib i l i t ie s  c o n ­
fe rred  u p o n  th e  A tto rn e y  G e n e ra l 
u n d e r  th e  C o m m u n ic a tio n s  A s s is ta n c e  
fo r  L aw  E n fo rc e m e n t A ct, T i t l e  I  o f  
P u b . L . 103-114 (108 S ta t .  4279), s u b je c t  
to  th e  g e n e ra l  su p e rv is io n  a n d  d ir e c ­
t io n  o f  th e  A tto r n o y  G en era l.

[Order No. 423-69, 34 FR 20338, Dec. 31 .19G9]

Editorial Note: For F ederal Register c i­
ta tions affecting §0.85, see tho Ll3t of Sec­
tions Affected la  the Finding Aids section of 
th is volume.
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especially applicable where FBI's informants 
have been involved in crim inal activity. Bergman 
v United States (1933. WD Mich) 565 F Supp 
1353, 37 FR Serv 2d 442, later op (W D  Mich) 
579 F Supp 911, later proceeding (W D M ich) 
648 F Supp 351, 6 FR Serv 3d 803, later 
proceeding (CA6) 1988 US App LEXIS 5058.

2. Power ol prosecutors 
FBI is, by statute, organization o f officials 

vested with authority necessary for detection and 
prosecution o f crimes, while United Slates A tto r­
neys are charged w ith duty o f prosecuting 
crimes; and since United Slates Attorneys arc 
vested with complete control over proceedings, 
in exercise o f sound discretion, argument that 
United States Attorney has no control over F ill,  
and that he cannot compel its agents to return 
property illegally seized by agents o f FBI for use 
in prosecution in another district which r v :! 1 
not be carried through unless pending removal 
proeecdings were successful is not well founded, 
such property being as important in removal 
hearing as it is in final prosecution. Weinberg v 
United Slates (1V42, CA2 IvY ; I2u rdii

§ 534. A cquisition, preservation, and exchange of identification 
records and inform ation; appointm ent of officials
(a) T h e  A t to r n e y  G e n e r a l  s h a l l—

(1) a c q u ire ,  co llec t ,  classify , a n d  preserve identif ica tion , c r im in a l  identif i­
ca tion , c r im e ,  a n d  o th e r  re co rd s ;
(2) acq u ire ,  co l lec t ,  classify , a n d  preserve any  in fo rm a t io n  w h ich  w ou ld  
assist in t h e  iden t i f ica t io n  o f  a n y  deceased in d iv idua l  w h o  has  n o t  been 
identified a f te r  th e  d isc o v e ry  o f  such  deceased ind iv idua l;
(3) acq u ire ,  co llec t ,  classify, a n d  preserve any  in fo rm a tio n  w h ich  w o u ld  
assist in  th e  lo c a t io n  o f  a n y  m iss ing  person ( in c lu d in g  an  u n c m a n c ip a te d  
person  as  d e f ined  b y  th e  la w s  o f  the p lace o f  re s id en ce  o f  su c h  p e rso n )  
and  p ro v id e  c o n f i rm a t io n  a s  to  any en try  fo r  su c h  a pe rson  to  the  
pa ren t ,  legal g u a r d ia n ,  o r  nex t  o f  kin o f  tha t pe rso n  (and  th e  A t to r n e y  
G e n e ra l  m a y  a c q u ire ,  co llec t ,  classify, and  p rese rv e  such  in fo rm a t io n  
f ro m  su c h  p a r e n t ,  g u a rd ia n ,  o r  nex t o f  kin); [and]
(4) e x c h a n g e  s u c h  r e c o rd s  a n d  in fo rm ation  w ith , a n d  for the  official use 
of, a u th o r iz e d  officials o f  t h e  F ed e ra l  G o v e r n r r '  .t, th e  States, cities, a n d  
pena l  a n d  o t h e r  in s t i tu t io n s .

(b) T h e  e x c h a n g e  o f  r e c o id s  a n d  in fo rm ation  a u th o r iz e d  by subsec tion  
(a)(4) o f  th is  s e c t io n  is su b je c t  to  cancella tion  if  d issem in a t io n  is m a d e  
o u ts ide  the  rece iv in g  d e p a r tm e n t s  o r  re la ted  agencies,

United Stales v Blncklcet Tribe o f Blackfcel 
Indian Reservation (1973, DC M ont) 364 F 
Supp 192. adhered to (DC  Mont) 369 F Supp 
562.

FB I’s investigative authority under 28 USCS 
§ 533 and regulations (28 CFR § 0.85) extends to 
authorized national security investigations in ­
volving foreign influences; question whether 
FBI's actions in investigation were ultra vires 
depends on connection between subject o f inves­
tigation and any potential threat to national 
security and on reasonable suspicions o f FBI 
gathered from existing evidence. Jfabara v Kelley 
(1979, ED M ich) 476 F Supp 561, vacated on 
other grounds (C A 6 M ich) 691 F2d 272, cert 
den 464 US 863, 78 L  Ed 2d 170, 104 S Ct 193 
and (disagreed w ith MacPherson v IRS (CA9 
Ariz) 803 F2d 479, 86-2 USTC 119761, 58 
AFTR 2d 86-6101).

Under 28 USCS § 533, official o f Federal 
Bureau o f Investigation has affirmative pro,:cu- 
torial duty to take whatever steps arc necessary 
to bring crim inal charges against suspect c rim i­
nals, including timely inform ing prosecutorial 
authorities in Department o f Justice that crime 
has a!!e0.d .j been committed, and il;i.> !.,
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(c) T h e  A t to rn e y  G e n e ra l  m a y  a p p o in t  officials to  perfo rm  th e  func tions  
au th o r iz e d  by th is  sec tion .
(Sept. 6, 1966, P. L. 89-554, § 4(c), 80 S ta t .  616; Oct. 12, 1982, P. L. 97- 
292, § § 2 ,  3(a), 96 S ta t.  1259.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
Prior law and revision:

FBI 28 USCS § 534

Derivation U.S. Code
Revised Statutes and 

Statutes at Large
. . .  5 U.S.C. 300 (as 

Applicable to 
acquisition 
elc. o f 
identification 
and other 
records).

Aug. 31, 1964, Pub. L. 88-527, 
§ 201 (1st 105 words o f 1st 
par. under "Federal Bureau 
o f Investigation", as appli­
cable to acquisition etc. o f 
identification and other 
records), 78 Stal. 717.

June 11, 1930, ch. 455, 46 
Slat. 554.

The sections are combined and reorganized for clarity. Former section 
300 of title 5 was from the Department of Justice Appropriation Act, 
1965. Similar provisions were contained in each appropriation Act for 
the Department of Justice running back to 1921, which Acts are 
identified in a note under former section 300 of title 5, U.S.C. 1964 ed. 
In subsection (a), the word “shall" is substituted for “has the duty" as 
a more direct expression. The function of acquiring, collecting, classify­
ing, etc., referred to in former section 340 of title 5 was transferred to 
the Attorney General by 1950 Reorg., Plan No. 2, § 1, efF. May 24, 
1950, 64 Stat. 1261, which is codified in section 509 of this title. 
Accordingly, the first 29 words and last 30 words of former section 340 
are omitted as unnecessary.
In subsection (c), the authority to appoint officials for the cited 
purposes is implied.

Explanatory notes:
The bracketed word “and" has been inserted in subsec. (a)(3) of this 
section as the probable intention of Congress to include such matter for 
continuity.

Amendments:
1982. Act Oct. 12, 1982 substituted the section catchiine for one which 
read: "Acquisition, preservation, and exchange of identification records 
and information; appointment of officials"; in subsec. (a), in para. (1), 
deleted "and" following the concluding semicolon, redesignated former 
para. (2) as para. (4), added paras. (2) and (3), and in para. (4), as 
redesignated, substituted “exchange such records and information” for 
“exchange these records"; and in subsec. (b), inserted "and informa­
tion", and substituted "(a)(4)” for "(a)(2)".

Other provisions:
Funds for exchange of identification records. Act Oct. 25, 1972, P. L. 
92-544, Title II, § 201, 86 Stat. 11 15, provided: "The funds provided
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which involves any of (he sensitive circumstances specified in the Aitomcy General's Guidelines on 
Federal Bureau of Investigation Undercover Operations, such report shall contain a detailed descrip­
tion of the operation and related matters, Including information pertaining to—

"(I) the results,
“(II) any civil claims, mid
“(III) identification of such sensitive circumstances involved, that arose at any lime during the 
course of such undercover operation.

"(6) For purposes of paragraph (5)—
“(A) the term ‘dosed' refers to the earliest point in time at which—

"(i) all criminal proceedings (other than appeals) arc concluded, or 
“(ii) covert activities arc concluded, whichever occurs later,

"(B) the term 'employees' means employees, as defined in section 2105 of title 5 of the United Slates 
Code, of the Federal Bureau of Investigation, and
“(C) the terms ‘undercover investigative operations' and “undercover operation" mean any undercover 
investigative operation of the Federal Bureau of Investigation or the Drug Enforcement Administration 
(other than a foreign counterintelligence undercover investigative operation)—

"(i) in which—
“(I) the gross receipts (excluding interest canted) exceed $50,000, or 
"(II) expenditures (other than expenditures for salaries of employees) exceed $150,000, and 

“(ii) which is exempt from section 3302 or 0102 of title 31 of the United States Code, 
except that clauses (i) and (ii) shall not apply with respect to the report required under subparagraph (B) of 
such paragraph.".
Provisions similar to those of this note were contained in Acts Nov. 28, 1983, P. L. 98-166, Title II,
§ 205(b)(4), (5), 97 Stat. 1087; Aug. 30, 1984, P. L. 98-411. Title II, § 203(b)(4). (5), 93 Stat. 1560; Dec. 13. 
1985, P. L. 99-180, Title II, 5 204(b)(4), (5), 99 Slat. 1143; Oct. 18, 1986, P. L. 99-500 and Oct. 30. 1986, P. 
L. 99-591, Title I. § 101(b), 100 Stat. 3341-52; Dec. 22, 1987, P. L. 100-202, § 101(a) [Title II, § 201(b)(4), 
(5)],T0I Slat. 1329-16; Nov. 21. 1989, P. L. 101-162, Title II. 5 204(b)(4), (5). 103 Slat. 1004; Dec. I, 1990, 
P. L. 101-650, Title III, 5 325(c)(2). IOI Slat. 5121; Nov. 5, 1990, P. L. 101-515, Title II, § 202(b)(4), (5), 
104 Stat. 2118; Oct. 28. 1991, P. L. 102-140, Title 1, § 102(b)(4), (5), 105 Stat. 793.
Exemption authority. Act April 24, 1996, P. L. 101-132, Title VIII, Subtitle B, § 815(d), 110 Stat. 1315, 
provides: "Notwithstanding any other provision of law, section 102(b) of die Department of Justice and 
Related Agencies Appropriations Act, 1993 (Public Law 102-395) [note to diis section), shall remain in ef­
fect until specifically repealed, subject to any limitation on appropriations contained in any Department of 
Justice Appropriation Authorization Ad,".

Add:
28 CFR Pan 77.

CODE OF FEDERAL REGULATIONS

Am Jur:
7 Am Jur 2d, Aticmcy General §§ 45, 46.

'MARCH GUIDE

INTERPRETIVE NOTES AND DECISIONS

2. Power of prosecutors
Supremacy Clause renders Virginia's laws and regulations 

governing private security services inapplicable to contrac­
tors in Background Investigation Contract Services (UICS) 
Program, where Congress clearly granted broad authority to 
Attorney General to appoint officials lo conduct background

investigations, because Virginia's lasv is in conflict with FBI 
regulations since it imposes additional requirements on indi­
vidual contractors who have already been judged qualified by 
FBI. United Stales v Virginia (1997, ED Va) 972 F Supp 
1008.

§534. Acquisition, preservation, nnt) exchange nf idcntilicalinn records tint! information; appointment
of officials
(a)-(c) (Unchanged]
(d) For purposes o f this section, the term "other institutions" includes—

(1) railroad police departments which perforin the administration o f criminal justice and have arrest pow­
ers pursuant to a State statute, which allocate a substantial part o f their annual budget lo the administration 
o f criminal justice, and which meet training requirements established by law or ordinance for law enforce­
ment officers; and
(2) police departments o f private colleges or universities which perform the administration o f criminal 
justice and have arrest powers pursuant to a State statute, which allocate a substantial part o f their annual 
budget to the administration o f criminal justice, and which meet training requirements established by law 
or ordinance for law enforcement officers.

(c)(1) Information from national crime information databases consisting of identification records, criminal his­
tory records, protection orders, and wanted person records may be disseminated to c iv il or criminal courts 
for use in domestic violence or slalking cases. Nothing in this subsection shall he construed to permit ac­
cess to such records for any other purpose.
(2) Federal and State criminal justice agencies authorized to enter information into criminal information 
databases may include—

(A) arrests, convictions, and arrest warrants for slalking or domestic violence or for violations o f protec­
tion orders for the protection o f parties from stalking or domestic violence; and 
(13) protceiion orders for the protection o f persons from stalking or dontesiic violence, provided such 
orders are subject lo periodic verification.

(3) As used in this subsection—
(A) the term “ national crime information databases" means the National Crime Information Center and 
its incorporated criminal history databases, including the Interstate Identification Index; and
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D e p a r t m e n t  o f  J u s t ic e 28 USCS § 534
(B) the term "protection order" includes an injunction or any other order issued for the purpose of 
preventing violent or threatening acts or harassment against, or contact or communication with or physi­
cal proximity to, another person, including temporary and final orders issued by c iv il or criminal courts 
(other than support or child custody orders) whether obtained by filing an independent action or as a 
pendente litc order in another proceeding so long as nny civ il order was issued in response to a 
complaint, petition, or motion filed by or on behalf o f a person seeking protection.

(As amended Nov, 18, 1988, P. L. 100-690, Title V II, Subtitle I, § 7333, 102 Stat. 4469; Sept. 13. 1994, P. L.
103-322, Title IV , Subtitle F. § 40601(a), 108 Stat. 1950.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Amendments:
1988, Act Nov. 18, 1988 added subsec. <d).
1994, Act Sept. 13, 1994 added subsec. (c).
Other provisions:
Parimutuel Licensing Simplification Act of 1988. Act Aug. 22, 1988, P. L, 100-413, 102 Stat. 1101, 
provides:
"Section I. Short title.
“This Act may be cited as the 'Parimutuel Licensing Simplification Act of 1988'.
“Sec. 2. Submission by association of State regulatory officials.
"(a) In general. An association of State officials regulating parimutuel wagering, designated for the purpose 
of this section by the Attorney General, may submit finget,•'tints to the Attorney General on behalf of any 
applicant for Stale license to participate in parimutuel wagering. In response lo such a submission, the At­
torney General may. lo the exlcni provided by law, exchange, for licensing and employment purposes, 
Identifi-ation and criminal history records with the State governmental bodies lo which such applicant has 
npplict •
"(b) Definition. As used in this section, the term 'State' means a State of the United States, the District of 
Columbia, the Commonwealth of Puerto Rico, or any territory or possession of the United Stales.
"Sec. 3. Effective date.
"Tills Act (this nolc) shall lake cffccl on July I, 1989.".
Uniform Federal Crime Reporting Aci of 1988. Act Nov. 18, 1988, P. L. 100-690, Title VII, Subtitle I. 
§ 7332, 102 Slat. 4468, effective Jan. 1, 1989 as provided by subsec. (g) of this note, provides:
"(a) Short title. This section may be cited as the 'Uniform Federal Crime Reporting Act of 1988'.
"(b) Definitions. For purposes of Utis section, the term 'Uniform Crime Reports' means the reports authorized 
under section 534 of title 28, United Stales Code, and administered by (lie Federal Bureau of Investigation 
••'licit compiles nationwide criminal statistics for use in law enforcement administration, operation, and 
management and lo assess the nature and type of crime in the United Stales.
"(c) Establishment of system. (1) In general. The Attorney General shall acquire, collect, classify, and 

preserve national data on Federal crimm-d offenses as part of the Uniform Crime Reports.
.. "(2) Reporting by Federal agencies. Ail departments and agencies within the Federal government (includ­

ing the Department of Defense) which routinely Investigate complaints of criminal activity, shall report 
details about crime within their respective jurisdiction lo the Attorney General in a uniform manner and 
on a form prescribed by the Attorney General. The reporting required by this subsection shall be limited 
to the reporting of those crimes comprising the Uniform Crime Reports.
"(3) Distribution of data. The Attorney General shall distribute data received pursuant to paragraph (2), 
in Hie form of annual Uniform Crime Reports for the United States, to (lie President, Members or the 
Congress, Stale governments!’and officials of localities and penal and other institutions participating in 
the Uniform Crime Reports program.

"(d) Role of Federal Bureau of Investigation. The Attorney General may designate the Federal Bureau of 
Investigation as the lead agency for purposes of performing the functions authorized by this section and may 
appoint or establish such advisory and oversight boards as may he necessary lo assist the Bureau in cn.uring 
uniformity, quality, and maximum use of the data collected.
"(c) Inclusion of offenses involving illegal drugs. The Director of the Federal Bureau of Investigation is 
authorized to classify offenses involving illegal drugs and drug trafficking as a part I crime In the Uniform 
Crime Reports.
"(0 Authorization of appropriations. There arc authorized to he appropriated $350,000 for fiscal year 1989 
ami such sums as may he necessary lo carry out the provisions of this section after fiscal year 1989.
"(g) Effective dale. The provisions of this section shall be effective on January I, 1989.".
Data collection mid reporting. Act Nov. 18, 1988, I*. L. 100-690, Title VII. Subtitle O, § 7609, 102 Slat. 
4517, provides:
"(a) Family violence reporting, Under the authority of section 534 or title 28. United Stales Code, the At­
torney General shall require, and include in uniform crime reports, data that indicate—

"(I) the age of the victim; mid
"(2) die relationship of the victim to the offender, for crimes of murder, aggravated assault, simple as­
sault. rape, sexual ofTeuses, and offenses against children.

"(b) National crime survey. The Director of the Bureau of Justice Statistics, through the annual National 
Crime Survey, shall collect and publish data that more acciiratcly measures the extent of domestic violence 
in America, especially the physical and sexual abuse of children and the elderly.
"(c) Authorization of appropriations. There arc authorized lo be appropriated in fiscal years 1989, 1990, 1991. 
and 1992, suclt sums as arc necessary lo carry oul die purposes of this section.".
Hale Crime Statistics Act. Act April 23. 1990, P. L. 101-275, 104 Slat. 140; Sept. 13, 1994, P. L. 103-322, 
Title XXXII, Subtitle 1, §320926, 108 Slat. 2131; July 3, 1996, P. L. 10-1-155, § 7, llOSlat. 1394, provides: 
“(Sec. I.) (a) This Act may be ciled its the ‘Hale Crime Statistics Act'.
"(b)(1) Under the authority of section 534 of title 28, United Stales Code, the Attorney General shall acquire 

data, for each calendar year, about crimes that manifest evidence of prejudice based on race, religion, 
disability, sexual orientation, or ethnicity, including where appropriate the crimes of murder, non- 
negligent manslaughter; forcible rape; aggravated assault, simple assault, intimidation; arson; and destruc­
tion, damage or vandalism of property.
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28 USCS § 534 J u d ic ia r y  &  J u d ic ia l  P r o c e d u r e

"(2) Die Attorney General shall establish guidelines for the collection of such data including the neces­
sary evidence ami criteria that must be present for a finding of manifest prejudice and procedures for car­
rying out the purposes of this section.
"(3) Nothing in this section creates a cause of action or a right to bring an action, including an action 
based on discrimination due to sexual orientation. As used in this section, the term 'sexual orientation' 
means consensual homosexuality or heterosexuality. This subsccllon docs not limit any existing cause of 
action or right to bring an action, Including any action under the Administrative Procedure Act or the All 
Writs Act (5 USCS §3 551 ct seq. or 28 USCS § 1651J.
"(•I) Data acquired under this section shall be used Only for research or statistical purposes and may not 
contain any information (hat may reveal the identity of an individual victim of a crime.
'•(5) The Allomey General shall publish an annual summary of the data acquired under this section.

"(c) There are authorized to be appropriated such sums as may tv necessary to cany out the provisions of 
litis section through fiscal year 2002.
"See. 2. (a) Congress finds that—

"(1) the American family life is the foundation of American Society.
"(2) Federal policy should encourage the well-being, financial security, and health of the American fam­
ily.
"(3) schools should not de-cmphasize Ihe crilical value of American family life.

"(b) Nothing in this Act shall be construed, nor shall any funds appropriated to carry out the purpose of Ihe 
Act be used, lo promote or encourage homosexuality.".
Fees for fingerprint Identification records and name checks. Act Nov. 5, 1990, P. L. 101-515, Title II, 104 
Stat. 2112; Jan. 6, 1996, P. L. 104-91, Title I, § 101(a), 110 Stat. IP.Jan. 26. 1996. P. L. 104-99, Title II. 
§211, 110 Slat. 37 (enacting into law § 113 of H.R. 2076 of the I04ih Congress, as passed by Ihe House of 
Representatives on Dec. 6, 1995); Jan. 26, 1996, P. L. 104-99. Title II, § 211, 110 Slat, 37, provides: "For 
fiscal year 1991 and hereafter the Director of the Federal Bureau of Investigation may establish and collect 
fees to process fingerprint identification records and name checks for non-criminal justice, non-law enforce­
ment employment and licensing purposes and for certain employees of private sector contractors with classi­
fied Government contracts, and notwithstanding the ptovisions of 31 U.S.C. 3302, credit such fees to this ap­
propriation to be used for salaries and oilier expenses incurred in providing these services, i  ,d that the Director 
of the Federal Bureau of Investigation may establish such fees al a level lo include an additional amount lo 
establish a fund lo remain available until expended lo defray expenses for the automation of fingerprint 
identification and criminal justice information services and associated costs".
National Crime Information Center Project 2000. Act Nov. 29. 1990, P. L. 101-647, Title VI, Subtitle B, 
104 Slat. 4823, provides: ’ 1 ' ' •
"See. 611. Short title.
"This section may be cited as Ihe 'National Law Enforcement Cooperation Act of 1990'.
"Sec. 612. Findings..........................•
"The Congress finds that—

"(I) cooperation among Federal, State and local law cnforcemcnl agencies Is crilical to an effective 
national response to the problems of violent crime and drug trafficking in the United Slates;
"(2) the National Crime Information Center, which links more than 16,000 Federal, State and local law 
enforcement agencies, is the single most important avenue of cooperation mnong law cnforccmenl agen­
cies; ‘ ' ' ' • ' •
"(3) major Improvements to the National Crime Information Center arc needed because the current system 
Is more Ilian twenty years old; carries much greater volumes of enforcement information; and al this lime 
is unable lo incorporate technological advances that would significantly improve its performance; and 
"(•() the Federal Bureau of Investigation, working with Stale and local law enforcement agencies and 
private organizations, has developed a promising plan, 'NCIC 2000', lo make the necessary upgrades to 
the National Crime Information Center that should meet Ihe needs of United Slates law enforcement 
agencies into the next century.

"See. 613. Authorization of appropriations.,
"There are authorized to be appropriated the following sums lo implement the 'NCIC 2000' project;

“(I) SI7.000.000 for fiscal year 1991;
"(2) 525,000,000 for fiscal year 1992;
“(3) $22,000,000 for fiscal year 1993;
"(4) $9,000,000 for fiscal year 1994; anti
"(5) such sums as ntay be necessary for fiscal year 1995.

"See. 614. Report.
"By February I of each fiscal year for which funds for NCIC 2000 arc requested, (he Director of the Federal 
Bureau of Investigation shall submit a report to the Committees on the Judiciary of the Senate and House of 
Representatives that details the progress llial has been made in implementing NCIC 2000 and n complete 
justification for the funds requested in Ihe following fiscal year for NCIC 2000.".
Rulemaking (o curry out subsec. (e), Act Sept. 13, 1994, P. L. 103-322, Title IV, Subtitle F, § 40601(b), 
108 Stat. 1951, provides: “The Attorney General may make rules to carry out Ihe subsection added to sec­
tion 534 of title 28, United Stales Code (subsec. (c) of this section], by subsection (a), after consultation with 
the officials charged with managing Ihe National Crime Information Center and the Criminal Justice Informa­
tion Services Advisory Policy Board.".
Compilation of statistics relating lo Intimidation of government employees, Act April 24, 1996, P. L. 
104-132, Title VIII, Subtitle A, §808, 110 Slat, 1310, provides:
"(a) Findings. The Congress finds that—

"(I) threats of violence anti nets of violence against Federal. State, nnd local government employees nml 
their families are increasing as the result of attempts to stop public servants from performing llteir lawful 
duties;
"(2) these nets arc a danger to llte constitutional form of government of tho United Stales; nnd 
"(3) mote information is needed relating to the extent and nature of the danger lo these employees and 
their families so that actions can be taken to protect public servants al all levels of government in the 
performance of llteir duties.

"(h Statistics, llte Attorney General shall collect data, for Ihe calendar year 1990 and each succeeding 
calendar year thereafter, relating lo crimes and incidents of threats of violence and nets of violence against
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Federal, Slate, and local government employees and their families in the performance of their lawful duties. Such data shall include—

"(I) in Ihe case of crimes against such cmployccx and (heir families, the nature of the crime; and 
"(2) in the case of incidents of threats of violence and acts of violence, including verbal and implicit 
threats against such employees and their families, the deterrent effect on the performance of their jobs. 

"(c) Guidelines. The Attorney General shall establish guidelines for the collection of the data under subsec­
tion (b), including a definition of the sufficiency of evidence of noncriminal incidents required to be reported.
"(d) Use of data. (1) Annual publishing. The Attorney General shall publish an annual summary of the data collected under this section.

“(2) Use of data. Except with respect to the summary published under paragraph (I), data collected under 
this section shall be used only for research and statistical purposes.

"(e) Exemption. The Attorney General, the Secretary of State, and llte United States Secret Service is nut
required to participate in any statistical reporting activity under litis section with respect to any direct or
indirect threat made against any individual for whom that official or Service is authorized to provide protec­tion.".
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19. Expungement, generally 
Former serviceman's criminal record is expunged under 

court's narrow power to override 28 USCS § 534(a) crime 
record-keeping requirements, where serviceman, convicled of 
making false credit union entries in order lo arrange loans for 
dishonest friends, successfully completed 5 years' probation, 
because criminal acts he committed as credit union examiner 
were small aberration from otherwise clean background and 
should not prevent him from now reluming lo service of his 
country in accordance with his expressed desire to be rein-, 
stated to state bar and to rejoin Army Reserve as infantryman 
in Saudi Arabia. United Slates v Smith (1990, CD Cal) 745 
F Supp 1553.
21. —Scope of court's Inquiry 

District Court did not abuse its discretion in denying

request for expungement of petitioner's criminal records 
. without holding evidentiary hearing where petitioner did not 
provide court with even suggestion of existence of any facts 
that would show unusual or extraordinary nature of case. 
Geary v United States (1990, CAS Mo) 901 F2d 679.

22. —Federal-state comity
Ex-fclon seeking expungement of his federal conviction 

can get no relief in District Court, where state expungement 
statute cannot be construed as affecting federal records either 
maintained or in custody of federal officers, because state 
statute having such effect would conflict with express statu­
tory duty of federal officials, under 28 USCS § 534(a)(1), "to 
acquire, collect, classify and preserve" criminal records. 
Schwab v Gallos (1989, ND Ohio) 724 F Supp 509.
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34 CFR Part 73.
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§ 538. Investigation o f a irc ra ft piracy and related violations
The Federal Bureau o f Investigation shall investigate any violation o f section 46314 or chapter 465 o f title 49 (49 USCS § 46314 or §§ 46501 el scq.J.
(Added July 5, 1994, P. L. 103-272, § 4(c)(IJ, 108 Stat. 1361.)

§ 540. Investigation or felonious killings o f Slate o r local law enforcement officers
The Attorney General and the Federal Bureau o f Investigation ntay investigate felonious killings o f officials
and employees o f a State or political subdivision thereof while engaged in or on account o f the performance
o f official duties relating to the prevention, detection, investigation, or prosecution o f an offense against the
criminal laws o f a Stale or political subdivision, when sucb investigation is requested by the head o f the agency
employing the official or employee killed, and under such guidelines as the Attorney General or Itis designee may establish.
(Add.-d Nov. 18, 1988, P. L. 100-690. Title VII, Subtitle I. § 7331(a), 102 Slat. 4468.)
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SPONSOR STATEMENT 

SB 99

AN T I D ISCR IM INATION  LAW

“ An Act to c la rify the meaning o f ‘decennial census o f the United States’ in 
A rtic le  V I, Constitution o f the State o f Alaska, and to prevent discrimination 
in the redistricting o f the house o f representatives and the senate.”

This legislation is to make clear that discrimination in any form w ill not be 
tolerated or condoned in redistricting the legislature.

In past redistricting, reapportionment boards have used surveys, estimates, 
and samplings o f population for the sole purpose o f discrimination by 
discounting or even ignoring our Alaskan m ilitary personnel and their 
dependents. These discrim inatory efforts were due to a provision o f the 
1959 Alaska Constitution, removed in 1998, which directed that only 
“ c iv ilian ”  population be considered. Twice in the 1960s the m ilitary were 
treated as total non-persons, once in 1970 as 11% o f a human being and 
lastly in 1980 as 35% o f an individual. That’s even worse than before the 
C iv il War and Emancipation, when slaves were only counted as 60% for 
purposes o f Congressional apportionment. Unfortunately, outdated Alaska 
Supreme Court precedents might be relied upon, w ithout this legislation, to 
continue discrim ination against the m ilitary. This b ill makes it clear that the 
o ffic ia l US decennial census, unadulterated by questionable estimates or 
possibly erroneous calculations, is the sole basis used in developing 
any legislative redistricting plan. Alaskans have a right to expect that their 
representation be based on an actual head count census as used in America 
fo r the past 210 years.
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S um m ary

You w ished  to know how military personne l  a n d  their d e p e n d e n ts  in Alaska were  trea ted  for the 
p u rp o se s  of reapportionm ent following the U.S. c e n s u s e s  in 1970, 1980, and  1990. As you m ay  
know, A laska is am o n g  the few s ta te s  that h ave  in the  p a s t  excluded certain nonresidents  from 
population statistics u se d  to reapportion and  redistrict their s ta te  legislatures. '

B a se d  on s ta te  constitutional provisions, G overnor Egan  and  his advisory board excluded the 
military population from tne  reapportionm ent considera tions following the 1970 ce n su s .  The  
A laska  S u p re m e  Court held that excluding the  military a s  a  c la ss  was unconstitutional and , 
thereby, nullified the  provision in the s ta te  constitution that required reapportionment to be  b a s e d  
on the  civilian population of the s ta te .  Following the  1980 cen su s ,  G overnor H am m ond an d  his 
advisory  board  d ev ised  a  statistical m ethod  for determining the nonresident military/dependent 
population a n d  su b seq u en t ly  excluded that population for the pu rposes  of reapportionment. In 
the  ensu ing  c a s e ,  the s ta te  S u p re m e  Court held both the m ethod  and  the ou tcom e to be 

-constitutional. G overnor  Hickel a n d  his advisory board  did not a ttem pt to exclude nonresident 
military pe rsonne l  and  d e p e n d e n ts  who were  included in the s ta te  population da ta  g en e ra ted  by 
the 1990 ce n su s .

G overno r  William E g an 's  1971 reapportionm ent plan excluded all military personnel. This 
exclusion w a s  a  result of the  s ta te 's  constitutional requirem ent that reapportionment be b a s e d  
upon the s ta te 's  civilian population a s  reported by the  cen su s .  The  Alaska S u p rem e  Court held 
that the  exclusion of the  military a s  a  c la ss  w a s  a denial of equal protection g u aran teed  by the 
14m a m e n d m e n t  to the  U.S. Constitution and  the  plan w as, therefore, unconstitutional. The court 
a lso  d e c la red  the  plan unconstitutional in that the populations of s o m e  districts deviated  
excess ive ly  from the norm. T h e  court 's  decision in E gan v. H a m m ond  nullified the  requirem ent in 
Article VI, Section 3 of the  Constitution that reapportionm ent be b a s e d  on civilian population.2

Late in 1973, G overnor  Egan  a d o p te d  a su b s e q u e n t  plan, which excluded the nonresiden t military 
population. As th ey  had  d o n e  with the original, R epublicans challenged  the plan. Although the

1 According to the Council of State Governmenls, State Proliles: Reapportionment Information Service, 1981, 
Alaska. Hawaii, Kansas. Massachusetts, New Hampshire, and Washington excluded nonresident students and/or military 
personnel and their dependents from reapportionment calculations alter Ihe 1980 census.

2Egan v. Hammond, 502 P.2d 856 (Alaska 1972).
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court a g a in  struck down the  plan for excess ive  variations in population am o n g  districts, .the 
jus tices  upheld  the  exclusion of nonresident military personnel.  In Groh v. Egan, the court held 
a s  follows:

It is not offensive to notions of equa l  protection to exclude from the population 
b a s e  e v e n  military personne l  who h ave  lived in Alaska for substantial periods of 
time, so  long a s  th o se  peop le  have  exerc ised  their option to remain res iden ts  an d  
domiciliaries of o the r  s ta te s .  . . . T here  is every  reason  to believe that military 
p e rso n n e l  who d es ire  to b e  Alaska residen ts  a n d  domiciliaries will register to vote 
b e c a u s e  voter registration is a  prime index of intention to b eco m e  a  resident or 
domiciliary. For like reason , we think that th o se  who do not want to b eco m e  
A laskans  d em o n s tra te  tha t intention by refusing to register to vote .3

Although th e  court no ted  that the  plan m a d e  no a t tem p t to similarly exclude nonres iden t civilians, 
it c o n s id e re d  the  selective trea tm ent of the military a s  justified. In this regard, the court r e a so n e d  
that significant n u m b ers  of civilian transients  had  not b e e n  p resen t  in the s ta te  during the c e n su s ;  
that th o s e  w ho had  b e e n  p re sen t  probably were  not coun ted  a s  residents: a n d  that the  voluntary 
na tu re  of their p r e s e n c e  m a d e  them  distinguishable from nonresident military personnel,  who 
w ere  in the  s ta te  b e c a u s e  of duty a ss ignm en ts .

Although the  plan excluded  only military personnel, the  court m a d e  the following s ta tem en t  abou t 
counting military d ep en d en ts :

D e p e n d e n ts  of military p e rso n s  m ay  be  a s s u m e d ,  for the m ost part to h av e  the 
s a m e  residential characteristics a s  the  uniformed personnel upon v,nom they a re  
d e p e n d e n t .4

'Fo llow ing  the court 's  decision in Groh, the governor’s  advisory board  revised the plan again. 
T he  court upheld  tha t version of the  reapportionm ent plan against further objection.

In its 1974 decision on the count of the military population in Groh, the A laska S u p re m e  Court 
referred  to c o m m e n ts  in E gan v. H am m ond. T he  court noted  a s  follows:

W e  indicated in E gan v. H am m ond, that in the  a b s e n c e  of a constitutional 
a m e n d m e n t  reestablishing specific guidelines, the governor has  the pow er to 
se le c t  alternative b a s e s  for reapportionm ent pu rposes .  W e  referred to the 
permissibility of a  regis tered  voter, s ta te  citizer nip or s ta te  residency b a s e .5

In light of the  court’s opinion, G overnor J a y  H am m ond an d  his advisory board relied on a  survey  
of sev era l  military b a s e s  to e s t im ate  the nu m b er  of resident military personne l a n d  d e p e n d e n ts  to 
be  co u n te d  for the  next decenn ia l reapportionment. T he  Alaska S uprem e  Court held this m ethod

1 Groh v. Egan, 526 P.2d 863, 873 (Alaska 1974'

4 Groh, at 874,

5 Groh, at 868, citing Egan v. Hammond, at 870-871,
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to b e  re a so n a b le  an d  constitutional in C arpenter v. H a m m ond ,6 That decision includes ihe 
following historical perspective  on treatm ent of military personnel:

In preparing its report, the Board initially had  to de te rm ine  an  accu ra te  population 
b a s e  for the reapportionment. It w as  thought that the United S ta te s  C e n su s  
coun t of 1980 would include a  significant n u m b er  of people  who w ere  not in fact 
re s iden ts  of Alaska. Tho Board hired an  expert  in Alaskan d e m o g rap h y  an d  
su rv e y  resea rch  to adv ise  the Board in its a s s e s s m e n t  an d  trea tm ent of groups 
though t to contain large num bers  of non-residen ts .  T he  Board 's  expert  s tudied  
various groups, including military pe rsonne l  and  d e p en d en ts ,  oil c a m p  workers, 
lum ber ca m p  and  fish processing  em ployees ,  college s tudents , felons, and  
aliens, to determ ine  the num bers  of non-res iden ts  likely to b e  included in the  
federal c e n s u s  count and  their potential im pact on  s ta te  reapportionm ent. The 
ex p er t 's  report concluded that the only g roup of potential non-residents  p resen t  in 
significant num bers ,  for reapportionm ent p u rp o ses ,  consis ted  of military 
p e rsonne l  and  their dependen ts .

T he  reapportionm ent board  then conducted  a  mailed sam ple  su rvey  of military pe rsonne l .  
According to the facts no ted  in the decision, the  board  de term ined  the military and  d e p e n d e n t  
population a s  follows:

All d e p e n d e n ts  who were listed a s  e ither  considering Alaska their h o m e  and  
intending to m ake  Alaska their hom e in the  future o r  a s  having reg is tered  to vote 
in Alaska were coun ted  a s  residents  for apportionm ent. . . . B a se d  on the  
r e s p o n s e s  to the questionnaires, “non-resident population coefficients" w ere  
de te rm ined  for e a c h  installation and surrounding off-base a rea .  T h e se  
coefficie' ts were u se d  to calculate the es t im a ted  “resident" a n d  “non-resident" 
military ^ p e n d e n t  populations at e a c h  location. The “non-resident" population 
figures for e ach  a r e a  were totaled . . . a n d  ded u c ted  from the  federal c e n su s  
coun t for Alaska . . .  producing an  ad jus ted  s ta te  population b a s e  . . .  a

While the  court found G overnor H am m ond 's  reapportionm ent plan unconstitutional in o the r  
regards ,  it n ev er th e less  upheld the decision in Groh regarding trea tm ent of nonres iden t military 
p e rso n n e l  a n d  their d e p e n d e n ts .9 T he  sta te  S u p rem e  Court held a s  follows in C arpenter,

B a s e d  on our decision in Groh v. Egan, we hold that the exclusion of n o n ­
res iden t  military m e m b e rs  and d e p e n d e n ts  from the apportionm ent population 
b a s e  did not violate equal protection, a n d  that the B oard’s a lleged  failure to 
identify and  exclude other groups of non-residents  including fish p ro c e s so rs  an d  
lum ber workers did not result in an  inaccura te  population b a s e  an d  substantia! 
variations from the actual populations am o n g  the election d is t r ic ts . . . .  the sta te , 
in a ttem pting to exclude non-resident military from the apportionm ent b a s e ,  
d e m o n s tra te d  a  compelling s ta te  interest, namely, the prevention of the  dilution 
of its res idents ' voting strength. W e therefore hold that the  s ta te  (Board) had  a

1 Carpenter v. Hammond, 667 P.2d 1 10-1 (Alaska 1983).

1 Carpenter, a l 1206.

9 Carpenter, at 1207.

9 According lo lha Carpenter decision, tho inclusion oI Cordova in House District 2—wilh communities in Southeast 
Alaska— violated Ihe mandato o.' Article VI, Section 6 ot tho Alaska Constitution which requires that legislative districts 
contain “as nearly as practicable a relatively integrated socio-economic area."
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legitimate interest in limiting its apportionm ent b a s e  to b o n a  fide residents , and 
further, that the  m e a n s  em ployed  by the  Board  to cull out the non-residents  w as 
constitutionally perm issib le .10

T h e  c a s e  w a s  re m a n d e d  to the  Superior Court, which o rdered  the  governor a n d  his advisory 
board  to  dev e lo p  an  a m e n d e d  plan to a d d re s s  th e  unconstitutional portion. As Bill Sheffield had  
by th en  s u c c e e d e d  J a y  H am m ond  a s  governor, tha t  job fell to him and  an  advisory  board  that he  
s u b s e q u e n t ly  a p p o in te d . '1

Following the  1990 U.S. c e n s u s ,  G overnor W alter Hickel’s  reapportionm ent advisory board  
d e te rm in ed  tha t they  could not dev ise  a  suitable  m e th o d  for identifying the nonresident military 
a n d  d e p e n d e n t  population. Furtherm ore, they  cited a n  Alaska Departm ent of Labor report 
es tim ating  that nonres iden t military personne l a n d  their d ep e n d e n ts  might constitute a s  little a s  
1.1 p e rc e n t  of th e  s ta te 's  reported  population.12 The board  concluded a s  follows:

A b sen t  (1) a  valid alternative to de te rm ine  th e  population of Alaska; o r  (2) a  
feasib le  m ethod  to exclude  nonresident m e m b e rs  of the military an d  their 
d e p e n d e n ts  from the population b a se ;  a n d  (3) given the ap paren t  nominal effect 
inclusion of nonres iden t military and  d e p e n d e n ts  h a s  on the population b a se ,  the 
Board  a d h e re d  to its guideline an d  u s e d  the  total population reported  by the 
B u reau  of the  C e n s u s  a s  the population b a s e  for redistricting.13

T hus ,  following the  1990 c e n s u s ,  the board m a d e  no  attem pt to exclude nonresident military 
p e rso n n e l  an d  their d e p e n d e n t s .14

I h o p e  you find this information useful. P le a se  do  not hes i ta te  to contact us if you have  ques t ions  
o r  n e e d  additional information.

10 Carpenter, at 1212-13.

"  Tho next plan, adopted in 1984, was held to bo unconstitutional; however, tho problem (under-representatlon) was 
so slight that the court declined to roquire a redrawing ot district boundaries. Kenai Peninsula Borough v. State, 743 P.2d 
1352 (Alaska 1987).

'2 Kathryn Lizik, “Enumeration and Residence Rules ol iho 1990 Census; A Report to the Reapportionment Board.* 
(Juneau: Department o l Labor, February 28, 1991); cited in Report and Proposed Plan ot the Governor's Advisory 
Reapportionment Board, July 15, 1991, p. 29.

,3“Population Base (or Redistricting," Report and Proposed Plan o l tho Governor's Advisory Reapportionment Board, 
July 15,1991, p. 34, Tho entire chapter is attached.

''Reapportionment following tho 1990 census was replete with court action, although not in regard to treatment of tho 
military/dependent population. The final plan was proclaimed in March of 1994.
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F I S C A L  N O T E

Revision Date/Time (Note if correction) ________________________ Dept. Affected__________ Law

STATE OF ALASKA BILL NO. SB 100
1999 LEGISLATIVE SESSION

Title "An Act relating to the payment by indigent BRU Civil Division
persons for legal services and related costs." Component Collections & Support
Sponsor Senate  Judiciary Committee by Request
Requester Senate  Judiciary Committee Component Serial No. 2210

E x p e n d i t u r e s / R e v e n u e s (T h o u san d s  of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 15.2 15,2 15.2 15.2 15.2 15.2
Travel 0.2 0.2 0.2 0.2 0.2 0.2
Contractual 3.3 3.3 3.3 3.3 3.3 3.3
Supplies 1.0 1.0 1.0 1.0 1.0 1.0
Equipment 6.5
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 26.2 19.7 19.7 19.7 19.7 19.7

CAPITAL EXPENDITURES

CHANGE IN REVENUES (1004 GF) 100.0 100.0 100.0 100.0 100.0 100.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 26.2 19.7 19.7 19.7 19.7 19.7
1037 GF/Mental Health
Other (Specify Type)

TOTAL 26.2 19.7 19.7 19.7 19.7 19.7

Estimate of any  curren t year (FY99) cost: 

POSITIONS
Full-time
Part-time 1 1 1 1 1 1
Temporary

ANALYSIS: (Attach a separate page i f  necessary)
SB 100 a m e n d s  AS 18.85.120(c) to require all criminal d e fen d an ts  receiving s ta te -funded  legal 
rep resen ta t ion  re im burse  the  s ta te  for a  portion of that rep resen ta tion . Under current law, and Criminal 
Rule 39, A laska  R ules  of Court (CR39), only those  d e fen d an ts  who a re  convicted m ust repay  the sta te .

The Collections Unit in the  D epartm ent of Law currently han d le s  the collection of CR39 judgm ents  for the 
A laska C ourt S y s tem ,  am o n g  its o ther  duties. With the infrastructure a lready  in place, it is anticipated the 
d e p a r tm en t  will hand le  the in c re a se d  c a se lo ad  p ro p o sed  by this bill.

During FY97, approxim ately  7,200 new  cost  of appoin ted  counse l  judgm ents  aga ins t  convicted

Prepared by Joan M. Kasson \ ___________________________ L__ - -  Phone 465-5370
Division Attorney General's Office I \  Date/Time 3/15/99,9:16 AM_____

Approved by Commissioner General Date 3/15/99______________
Agency / /  Department of Law__________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office 
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STATE OF ALASKA
1999 LEGISLATIVE SESSION

BILL NO. SB 100

ANALYSIS CONTINUATION

d e fe n d a n ts  w e re  transfe rred  to the D epartm en t of Law for collection. This bill would add  an  es t im ated  
2,300 to 2 ,400  new  c a s e s  e a c h  year, a s su m in g  the current ratio of n u m b e r  of ju d g m e n ts  for repaym en t to 
n um ber  of convictions rem a in s  the  s a m e  (59 percent).

In the  p a s t  few years , the  Collections Unit c a se lo a d  h a s  grown from 3 ,300  criminal a n d  civil collection 
c a s e s  to over  100,000 active criminal, civil, and  o ther  c a s e s .  T h e  unit could  not hand le  the in c rea se  
p roposed  by this bill without additional staff. A part-time Administrative Clerk II would b e  n e c e s s a ry  for the 
organization, d a ta  entry, tracking, a n d  filing of th e se  additional c a s e s ,  a t  a n  annua l  co s t  of $19,700. O n e ­
time new  eq u ip m en t  c o s ts  of $6 ,500  a re  included in FY00 only. T h e  position c o s ts  would be paid for with 
genera l  fund program  rece ip ts  from re v e n u e s  g en e ra ted  by this bill.

Under cu rren t  law, C R 39 collections a re  approximately $680 ,000  p e r  year. Using a straight line approach , 
rev e n u e s  from an  additional 2 ,300 c a s e s  could be a s  m uch a s  5224 ,400  annually  (2,300 new  c a s e s  are  
33 p e rcen t  of 7,200; 33 p e rcen t  of 5680 ,000  is 5224,400). However, a  m o re  conservative  e s t im a te  is 
likely, d u e  to the  na ture  of th e s e  particular c a s e s .  This bill would im pact individuals w h o se  c a s e s  were 
d ism issed , o r  who w ere  found not guilty. It is likely that a  h igher ratio of th e s e  c a s e s  would be  waived 
from having to m a k e  paym ent, a n d  m ore  of th e se  individuals would ch a l len g e  their judgm ent arid refuse to 
pay. T h e  d ep a r tm e n t  believes annua l  le v e n u e s  a re  m ore  likely to b e  in the  ran g e  of 5100 ,000  p e r  year.
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FISCAL NOTE
S T A T E  O F  A L A S K A
1999 L E G I S L A T I V E  S E S S IO N

B I L L  N O . SB 100

Dept.
AffectedRevision Date ______________________________________

Title Repayment of Public Defender Expenses BRU
Alaska Court System
Alaska Court System

Component Trial Courts
Sponsor Senate Judiciary by Request

ANALYSIS: (Attach o sopaiutc pego if  necessary)
No fiscal impact anticipated.

(Rav 109)

Requester Senate Judiciary Component Serial No. 769 

E xpon d itu rc s /R ovenu cs  (T ho u sa n d s o f  D o lla rs )
OPERATING EXPENDITURES FY 2000 FY 2001 FY  2002 FY 2003 FY 2004 FY2005
Personal Service# 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | j

ICHANGE IN REVENUES ( ) I I

FUND SO URCE (Thousands o f Dollars)
1002 Federal Receipts 
10C3GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Typo)

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any currant yoar (FY 

POSITIONS

89) coat: Nono

Full-time
Part-timo
Temporary

Prepared by: Doug Woollver, Administrative Attorney ^ C ^ -^ ^ 'P h o n e : 264-8265

Agency A laska Court Syetem Date/Time: 3/12/99 1:52 PM

Approved by: Stephanie J. Colo. Administnrt?ve*Diroctor£^ 3/12/99

Agency Alaska Court System
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Alaska Civil Liberties Union
An Affiliate of the American Civil Liberties Union 
P. O. Box 201844, Anchorage, AK 99520-1844 

Phone: (907) 258-0044 Fax: (907) 258-0288 Email: akclu@alaska.net

POSITION PAPER

To: All Members of the Alaska Senate
From: Jennifer Rudinger, Executive Director 
Date: Monday, April 5, 1999

Re: CSSB 100 (An Act relating to the payment by indigent persons for legal services
and related costs.)

The Alaska Civil Liberties Union is a non-profit, non-partisan organization 
dedicated to preserving and defending the principles of individual liberty guaranteed in 
the U.S. Bill of Rights and in the Alaska Constitution. On behalf of almost 900 card- 
carrying members of the ACLU in Alaska, we urge you not to pass SB 100 out of the 
Senate, because it infringes the right to counsel guaranteed by the Sixth Amendment and 
Article 1, Section 11 of the Alaska Constitution.

Senate Bill 100 actually requires the court to order a person for whom counsel is 
appointed to repay court costs and legal service fees regardless of whether the person is 
convicted of a crime! Only after this judgment has been entered does any opportunity to 
demonstrate financial hardship arise, but SB 100 does not guarantee such a hearing. SB 
100 does not explicitly provide the defendant with notice and opportunity to be heard on 
the issue of financial hardship, nor does it provide any standards for the court to apply in 
making that determination. Perhaps the most offensive element of SB 100 is its 
application to people who are wrongly haled into court in the first place, are found not 
guilty, or for whom the charges are ultimately dropped by the State. SB 100 will have 
the effect of coercing indigent people into plea bargaining or waiving their right to 
counsel, even if they are innocent, for fear of going bankrupt and putting their families 
out on the street if they try to defend themselves.

The landmark Supreme Court ruling which established the fundamental right of 
indigent people accused of crimes to have court-appointed counsel provided for their 
defense is Gideon v. Wainwright, 372 US 335 (1963). The Court based its ruling on the 
Sixth Amendment’s guarantee of counsel and observed that reason, logic and 
fundamental fairness require that any person haled into court by the government must be 
afforded the opportunity to be represented by counsel. Senate Bill 100 flies in the face of 
the spirit of Gideon v. Wainwrighl by treating court-appointed counsel as a luxury which 
must be bought rather than as a necessity or a fundamental right.

It is true that eleven years later, the Supreme Court upheld a recoupment formula 
which conditioned probation on repayment to the state of the costs of a free legal defense, 
where the defendant had in fact gained a subsequent ability to pay. Fuller v. Oregon, 417 
US 40 (1974). However, it was critical in that case that the defendant had at least been 
convicted of a crime! In Fuller, the defendant tried to make the reverse argument of what 
we are making to you today. Mr. Fuller argued that it was an Equal Protection violation

mailto:akclu@alaska.net
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to require him to repay his legal fees as a condition of probation when defendants who 
were acquitted were not required to reimburse the state for the costs of their defense. Not 
only did the Supreme Court reject Mr. Fuller’s argument that this constituted invidious 
discrimination, but the Court actually lauded the decision of the Oregon legislature to 
exempt innocent people from the repayment obligation as an “effort to achieve elemental 
fairness” in the judicial system. Fuller, 417 US at 50.

In defense of the Oregon legislature’s limitation of the repayment obligation to 
only those people who have ultimately been found guilty of a crime, the Court wrote, “A 
defendant whose trial ends without conviction or whose conviction is overturned on 
appeal has been seriously imposed upon by society without any conclusive demonstration 
that he is criminally culpable. His life has been interrupted and subjected to great stress, 
and he may have incurred financial hardship through loss of job or potential working 
hours. His reputation may have been greatly damaged.” Fuller, 417 US at 50. Thus, 
while the state may demand repayment from convicted people who can later afford to pay 
(under a theory of retribution), the state has no justification for demanding payment from 
people who are wrongfully hated into court in the first place or who ultimately are found 
not guilty of the crime with which they are charged. SB 100, however, would add insult 
to injury by forcing the court to enter a judgment against people whose only “crime” is 
not being able to afford an attorney.

The defendant in Fuller was in fact convicted of a crime, as we have pointed out. 
The Supreme Court has not been faced with a cose in which on indigent person who was 
acquitted challenged such a recoupment statute. Likewise, to our knowledge., no Court of 
Appeals has been faced with such a case. However, the dicta in Fuller cited above 
clearly indicate that the state’s interest is much weaker and the liberty interest of the 
individual is much stronger where the defendant is acquitted of all charges,

In fact, a group of acquitted indigent defendants successfully challenged the 
statute passed by the Oregon legislature after Fuller, and the statute was struck down on 
the grounds that the statute impermissibly chilled indigent defendants’ exercise of their 
Sixth Amendment right to counsel and that it violated the due process clause. Fitch v. 
Belshaw, 581 F.Supp. 273 (1984). Although District Judge Panner did not issue a broad 
ruling in Fitch that a recoupment statute is per se unconstitutional when applied to 
acquitted defendants, the particular defects in the Oregon statute which were found to 
violate the Sixth Amendment arc also present in the scheme proposed by SB 100. In 
striking down the statute, Judge Panner pointed out that “(djespite the constitutional 
success of Oregon’s recoupment formula for convicted defendants, the Oregon 
Legislature enacted [the statute in question] in 1979 with none of the safeguards 
approved in Fuller....” Fitch, 581 F.Supp. at 276. The missing Fuller safeguards Judge 
Panner was referring to which are also lacking in SB 100 are: (1.) restriction of 
repayment requirements to only convicted defendants, (2.) specific standards for courts to 
apply in determining whether a defendant is able to pay, and (3.) assurance that a 
defendant unable to make payments may demonstrate that the default was not attributable 
to an intentional refusal to obey the order of the court or due to bad faith on his part. Id 
This last point is supported by Section 5-6.2 of the A.B. A. Standards for Criminal Justice,



which recommends that payment be sought only where defendants have made fraudulent 
representations concerning indigency in order to obtain free counsel. The commentary to 
the Standard states that reimbursement requirements “may serve to discourage defendants 
from exercising their right to counsel.” American Criminal Procedure: Cases and 
Commentary (4 Ed.-). Ed. By Stephen A. Saltzburg and Daniel J. Capra, (St. Paul, West 
Publishing Co., 1992), P. 636.

The Alaska Constitution generally has been interpreted to provide greater 
protections for civil liberties than the U.S. Constitution. The Alaska Supreme Court has 
held that the due process clause of the Alaska Constitution guarantees the right to counsel 
not only in criminal cases but in some civil cases as well, such as. child custody cases 
[Flores v. Flores, 598 P.2d 893 (Alaska 1979)]; civil contempt proceedings [Flores, 598 
P.2d at 895, citing Otton v. Zahorac, 525 P.2d 587 (Alaska !974)J; and paternity suits 
[Flores, 598 P.2d at 895, citing Reynolds v. Kimmons, 569 P.2d 799 (Alaska 1977)]. It is 
true that the Alaska Supreme Court has upheld Rule 39 recoupment in the case of 
convicted indigent defendants. State v. Albert, 899 P.2d 103 (Alaska 1995). However, 
there appears to be no case exactly on point in Alaska with respect to recoupment from 
acquitted defendants, and SB 100 does not provide the safeguards approved in Fuller 
which the Fitch court deemed to be essential. The AkCLU believes that in the case of 
acquitted defendants, Article 1, Section 11 would be interpreted to provide at least the 
same level of protection for the right to counsel as the Sixth Amendment under which the 
Oregon recoupment statute was struck down in Fitch. The Alaska Supreme Court has 
stated, “[W]e are under a duty to develop additional constitutional rights and privileges 
under our Alaska Constitution if we find such fundamental rights and privileges to be 
within the intention and spirit of our local constitutional language and to be necessary for 
the kind of civilized life and ordered liberty which is at the core of our constitutional 
heritage.” Baker v. City of Fairbanks, 471 P,2d 386, 401-402 (Alaska 1970) (extending 
the constitutional right to a jury trial).

We therefore urge the Senate to kill SB 100. Please feel free to call me at (907) 
258-0044 if you wish to discuss this matter further. Thank you for your careful 
consideration.
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CS FOR SENATE BILL NO. 100(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
R e f e r r e d :

Sponsor(s): SENATE JUDICIARY COMMITTEE BY REQUEST

A BILL

FOR AN ACT ENTITLED 

'An Act relating to the payment by indigent persons for legal services and 

•elated costs."

IE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.85.100(a) is amended to read:

(a) An indigent person who is under formal charge of having committed a 

serious crime and the crime has been the subject of an initial appearance or subsequent 

proceeding, or is being detained under a conviction of a serious crime, or is on 

probation or parole, or is entitled to representation under the Supreme Court 

Delinquency or Child in Need of Aid Rules, or is detained under an order issued under 

AS 18.15.120 - 18.15.149, or against whom commitment proceedings for mental illness 

have been initiated, is entitled (1) to be represented, in connection with the crime or 

proceeding, at the level and to Lie extent required under the United States 

Constitution and the Constitution of the State of Alaska [BY AN ATTORNEY TO 

THE SAME EXTENT AS A PERSON RETAINING AN ATTORNEY IS
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ENTITLED;] and (2) to be provided with the necessary services and facilities of this 

representation, including investigation and other preparation, at the level and to the 

extent required under the United States Constitution and the Constitution of the 

State of Alaska.

* Sec. 2. AS 18.85.120(c) is amended to read:

(c) Jhe [UPON THE PERSON'S CONVICTION, THE] court shall [MAY] 

enter a judgment that a person for whom counsel is appointed pay for services of 

representation and court costs. [ENFORCEMENT OF A JUDGMENT UNDER THIS 

SUBSECTION MAY BE STAYED BY THE TRIAL COURT OR THE APPELLATE 

COURT DURING THE PENDENCY OF AN APPEAL OF THE PERSON'S 

CONVICTION.] Upon a showing of financial hardship, the court (1) may [SHALL] 

allow a person subject to a judgment entered under this subsection to make payments 

under a payment schedule; and (2) may [SHALL] allow a person subject to a 

judgment entered under this subsection to petition the court at any time for remission, 

reduction, or deferral of only the unpaid portion of the judgment [; AND (3) MAY 

REMIT OR REDUCE THE BALANCE OWING ON THE JUDGMENT OR 

CHANGE THE METHOD OF PAYMENT IF THE PAYMENT WOULD IMPOSE 

MANIFEST HARDSHIP ON THE PERSON OR THE PERSON’S IMMEDIATE 

FAMILY]. Payments made under this subsection shall be paid into the state general 

fund.
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ALASKA COURT SYSTEM 
State of Alaska 

Office of the Administrative Director

DougWooliver
Adminislralive Attorney

820 West 4th Avenue 
Anchorage, Alaska 99501-2005 

(907)264-8265 
FAX (907) 264-8291

March 16, 1999

The Honorable Robin Taylor 
Chairman, Senate Judiciary Committee 
State Capitol 
Juneau, Alaska 99811

Dear Senator Taylor:

This letter is in response to questions that arose during the March 15, 1999 Senate 
Judiciary Committee hearing on SB 100.

1) Question: Are the Criminal Rule 39 fees for the repayment of public defender 
representation in addition to other costs such as travel?

Answer: No. If a court enters a civil judgment against a person to pay for defense 
costs, that judgment is the full extent of his or her liability for that representation. No 
additional fees are added for travel or other expenses.

2) Question: When were the Criminal Rule 39 fees last amended̂

Answer The fees were adopted in 1992 and have not been amended.

3) Question: What is the difference between the Criminal Rule 39 fees and the cost of 
private counsel?

Answer: I have attached a copy of Criminal Rule 39 and Appellate Rule 209, which 
contain the scheduled fees. I have also sent you a copy of the recently adopted 
Criminal Rule 39.1, which includes estimates of the cost of private representation for 
a variety of offenses.

Please let me know if you have any other questions.

Sincerely,
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Citation/Title
RCRP Rule 39, RULE 39. APPOINTMENT OF COUNSEL 

Rules of Criminal Procedure, Rule 39

WEST'S ALASKA COURT RULES 
RULES OF CRIMINAL PROCEDURE 
PART IX. GENERAL PROVISIONS

Current with amendments received through 7-1-98.

RULE 39. APPOINTMENT OF COUNSEL

(a) Informing Defendant of Right to Counsel. The court shall advise a defendant who appears without counsel for arraignment, 
change of plea, or trial of the right to be represented by counsel, and ask if defendant desires the aid of counsel. The court shall 
not allow a defendant to proceed without an attorney unless defendant understands the benefits of counsel and knowingly waives 
the right to counsel.

(b) Appointment of Counsel for Persons Financially Unable to Employ Counsel.

(1) If defendant desires the aid of counsel but claims a financial inability to employ counsel, the court or its designee shall 
determine whether defendant is an "indigent person," as defined by statute, by placing defendant under oath and asking about 
defendant’s financial status, or by requiring defendant to complete a signed sworn financial statement. The court shall order 
defendant to execute a general waiver authorizing release of income information to the court. The court may require defendant to 
attempt lo arrange private representation before the court makes a final determination on indigency.

(2) Before the court appoints counsel for an indigent defendant at public expense, the court shall advise defendant that defendant 
will be ordered to repay the prosecuting authority for the cost of appointed counsel, in accordance with paragraph (d) of this rule, 
if the defendant is convicted of an offense. The court may enter such orders as appear reasonably necessary to prevent defendant 
from dissipating assets to avoid payment of this cost.

(3) If the court or its designee determines that defendant is an "indigent person," the court shall appoint counsel pursuant lo 
Administrative Rule 12 and notify counsel of the appointment.

(4) In the absence of a request by a defendant otherwise entitled to appointment of counsel, the court shall appoint counsel unless 
the court finds that defendant understands the benefits of counsel and knowingly waives the right to counsel.

(5) If the trial court denies defendant’s request for appointed counsel, defendant may request review of this decision by the 
presiding judge of the judicial district by filing a motion with the trial court within three days aflcr the dale of notice, as defined in 
Criminal Rule 32.3(c), of the denial. The trial court shall forward the motion, relevant materials from the court file, and a cassette 
tape of any relevant proceedings to the presiding judge. The presiding judge or his or her designee shall issue a decision within 
three days of receipt of these materials.

*417 (c) Costs of Appointed Counsel.

(1) Entry of Judgment.

(A) Upon conviction of an offense, revocation of probation, denial of a motion to withdraw plea, and denial of a motion 
brought under Criminal Rule 35.1, the court shall prepare a notice of intent lo enter judgment for the cost of appointed counsel in

C o p y r i g h t  ( c )  W e s t  G r o u p  1 9 9 8  No  c l a i m  t o  o r i g i n a l  U . S .  G o v t ,  w o r k s



accordance with paragraph (d) of this rule, provide a copy of the notice to defendant, and order defendant to apply for permanent 
fund dividends every year in which the defendant qualifies for a dividend until the judgment is paid in full.

(B) Defendant may oppose entry of judgment by filing a written opposition within 10 days after the date of notice, as 
defined in Criminal Rule 32.3(c), of the court's intent to enter judgment. The opposition shall specifically set out the grounds for 
opposing entry of judgment. The prosecuting authority may oppose the amount of the judgment by filing a written opposition 
within the same deadline.

(C) If no opposition is filed within the time specified in section 39(c)(1)(B), the clerk shall enter judgment against 
defendant for the amount shown in the notice. If a timely opposition is filed, the court may set the matter for a hearing and shall 
have authority to enter the judgment.

(D) The judgment must be in writing. A copy of the judgment shall be mailed to defendant's address of record. The 
judgment shall bear interest al the rate specified in AS 09.30.070(a) from the date judgment is entered.

(2) Collection.

(A) The judgment has the same force and effect as a judgment in a civil action in favor of the prosecuting authority and is 
subject to execution.

(B) All proceedings to enforce the judgment shall be in accordance with the statutes and court rules applicable to civil 
judgments. The judgment is not enforceable by contempt. Payment of the judgment may not be made a condition of a defendant's 
probation. Default or failure to pay the judgment may not affect or reduce the rendering of services on appeal or any other phase 
of defendant's case in any way. A defendant docs not have a right to be represented by appointed counsel in connection with 
proceedings under subparagraph 39(c) or any proceedings to collect the judgment.

(C) Upon a showing of financial hardship, the court shall allow a defendant subject to a judgment under this rule to make 
payments under a repayment schedule. A defendant may petition the court at any time for remission, reduction or deferral of the 
unpaid portion of the judgment. The court may remit or reduce the balance owing on the judgment or change the method of 
payment if payment would impose manifest hardship on defendant or defendant's immediate family.

*418 (D) Notwithstanding section 39(c)(2)(B), a defendant may be held in contempt for failing to comply with an order 
under this rule to apply for a permanent fund dividend.

(3) Appeal.

(A) If defendant appeals the conviction, enforcement of the judgment may be stayed by the trial court or the appellate 
court upon such terms as the court deems proper.

(B) If defendant's conviction is reversed, the clerk shall vacate the judgment and order the prosecuting authority to repay 
all sums paid in satisfaction of the judgment, plus interest at the rale specified in AS 09.30.070(a),

(d) Schedule of Costs. The following schedules govern the assessment of costs of appointed counsel under paragraph 39(c). If a 
defendant is convicted of more than one offense in a single dispositive court proceeding, costs shall be based on the most serious 
offense of which the defendant is convicted. If a defendant is otherwise convicted of more than one offense, costs shall be 
separately assessed for each conviction. For good cause shown, the court may waive the schedule of costs and assess fees up to 
the actual cost of appointed counsel, including actual expenses.

Misdemeanors
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Trial $ 500.00
Change of plea 200.00
Post-conviction relief or contested probation revocation proceedings 250.00

in the trial court
Felonies

Class B & C Class A and 
Unclassified 

(Except Murder)

Murder in the 1st 
and 2nd Degrees

Trial $1,500.00 $2,500.00 $5,000.00
Change of plea after 1,000.00 1,500.00 2,500.00

substantive motion 
work and hearing and 
before trial 
commences 

Change of plea 500.00 1,000.00 2,000.00
post-indictment but 

*419 prior to substantive 
motion work and 
hearing 

Change of plea prior to 250.00 500.00 750.00
indictment 

Post-conviction relief 250.00 500.00 750.00
or probation 
revocation proceeding 
in trial court

(c) Review of Defendant's Financial Condition.

(1) The court may review defendant's financial status at any time after appointment of counsel to determine (A) whether defendant 
continues to be an "indigent person," as defined by statute; or (B) whether defendant was an indigent person at the time counsel 
was appointed.

(2) If the court determines that defendant is no longer an indigent person, the court may

(A) terminate the appointment; or

(B) continue the appointment and, at the conclusion of the criminal proceedings against defendant in the trial court, enter 
judgment against defendant for the actual cost of appointed counsel, including actual expenses, from the dale of the change in 
defendant's financial status through the conclusion of the trial court proceedings.

(3) If the court determines that defendant was not an indigent person at the time counsel was appointed, the court may

(A) terminate the appointment and enter judgment against defendant for the actual costs of appointed counsel, including 
actual expenses, from the date of appointment through the date of termination; or

(Bt continue the appointment and, at the conclusion of the criminal proceedings against defendant in the trial court, enter 
judgment against defendant for the actual cost of appointed counsel from the date of the appointment through the conclusion of the 
trial court proceedings.

C o p y r i g h t  ( c )  W e s t  G r o u p  1 9 9 8  No  c l a i m  t o  o r i g i n a l  U . S .  G o v t ,  w o r k s



(4) A defendant may request review of the court's decision to terminate the appointment according to the procedure set out in 
subparagraph 39(b)(5).

(5) Judgment may be entered against a defendant under this paragraph regardless of whether the defendant is convicted of an 
offense.

[Rescinded and rcpromulgatcd effective July 1,1992; amended effective July 1, 1993; October 1, 1993.]
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Citation/Title
RAP Rule 209, RULE 209. APPEALS AT PUBLIC EXPENSE 

Rules of Appellate Procedure, Rule 209

WEST’S ALASKA COURT RULES 
RULES OF APPELLATE PROCEDURE 

PART n. PROCEDURE ON APPEALS AS OF RIGHT

Current with amendments received through 7-1-98.

RULE 209. APPEALS AT PUBLIC EXPENSE

(a) Civil Matters. [Pub. Note: Sec provisions following this version for text of Rule 209(a) adopted by Laws 1995, c. 79, § 19, 
effective July 1, 1995.]

(1) A party to a civil action may file in the supreme court a motion to appeal or to petition for review at public expense. The 
motion shall be accompanied by a sworn financial statement on a form provided by the clerk of the appellate courts.

(2) In considering the motion to appeal or petition for review at public expense, the court shall determine the indigence or 
nonindigcncc of the party.

(3) If the motion is granted:

[a] The court shall specify in the order granting the motion which of the following costs or partial costs are to be covered 
at public expense:

[ 1 ] Filing fees,

[2] Transcript fees,

[3] Costs of printing briefs,

[4] Other costs;

[b] Any costs and attorney fees awarded to the appellant or petitioner as a prevailing party in the supreme court shall 
accrue to the state to reimburse it for costs relating to the appeal or petition for review.

(4) Leave to file at public expense may be conditioned on repayment of costs to the state. The conditions may include the 
imposition ofliens in favor of the state on costs, attorney fees and other recoveries awarded to the indigent appellant or petitioner.

(5) An appeal or petition for review at public expense will be allowed without additional motion in cases where the appellant is 
represented by court-appointed counsel.

(6) The provisions of this paragraph do not apply to the filing fees in a prisoner's appeal against the state or an officer, agent, 
employee, or former officer, agent, or employee of the state that is governed by the provisions of AS 09.19. A prisoner may request a 
filing fee reduction in an appeal governed by AS 09.19 by submitting an application which satisfies llic requirements of AS 09.19.010 
with the prisoner's notice of appeal and the items specified in Appellate Rule 204(b).
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*560 (a) Civil Matters. [Pub. Note: Laws 1995, c. 79, § 19, eflcctiv'c July 1, 1995, amended Rule 209(a) to read as follows. See 
preceding version for text as amended by the Alaska Supreme Court, effective July 15, 1996.]

(1) A party to a civil action in the superior court may file in the superior court a motion to appeal or to petition for review at public
expense. The motion shall be accompanied by:

[a] An affidavit of the party detailing the party's inability to pay fees and costs or to give security for fees and costs;

[b] An affidavit of the party stating that the party believes the party is entitled to redress on appeal or on petition for
review;

[c] A concise statement of the points on which the party intends to rely in the party's appeal or petition for review.

(2) The motion shall be considered ex parte. In considering the motion lo appeal or petition for review at public expense, the 
superior court shall determine:

[a] The indigence or nonindigcncc of the party;

[b] Whether any of the proposed points on appeal arc frivolous and, if so, the reasons.

(3) If the motion is granted:

[a] The party may proceed without further application to the supreme court;

[b] The superior court shall specify in the order granting the motion which of the following costs or partial costs arc to be 
covered at public expense:

[1] Filing fees,

[2] Transcript fees,

[3] Costs of printing briefs,

[4] Other costs;

[c] Any costs and attorney fees awarded to the appellant or petitioner as a prevailing party in the supreme court shall 
accrue to the state to reimburse it for costs relating to the appeal or petition for review.

(4) If the motion is denied in whole or in part:

[a] The superior court shall state in writing the reasons for denial;

[b] The party who made the original motion has ten days from the dale shown in the clerk's certificate of distribution on 
the order denying the motion to file with the supreme court a motion to appeal or to petition for review at public expense. The 
motion shall be accompanied by copies of the affidavits and statements of points filed in superior court, and by a copy of the 
reasons given by the superior court for its action.

(5) Leave to file at public expense granted by the superior court or the supreme court may be conditioned on repayment of costs to 
the state. The conditions may include the imposition of liens in favor of the state on costs, attorney fees and other recoveries awarded

P a g e  2
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RAP Rule 209, RULE 209. APPEALS AT PUBLIC EXPENSE 

to the indigent appellant or petitioner.

*561 (6) An appeal or petition for review at public expense will be allowed without additional motion in cases where the appellant 
is represented by court-appointed counsel.

(7) The provisions of this subsection do not apply to the filing fees in a prisoner's appeal against the state or an officer, agent, 
employee, or former officer, agent, or employee of the state that is governed by the provisions of AS 09.19.

(b) Criminal Matters.

(1) In criminal matters the appellate court shall authorize appeals and petitions for review at public expense on behalf of 
defendants who arc "indigent," as defined by statute, in accordance with the rules and decisions of the appellate courts of Alaska, and 
where such proceedings arc required to be provided by state courts by decisions of the Supreme Court of the United States. Where an 
appeal or petition for review at public expense is authorized by the court, the costs which shall be borne at public expense include 
those of providing counsel and of preparing a transcript and briefs.

(2) If a defendant is allowed to proceed al public expense, the clerk of the appellate courts shall send the defendant a written notice 
and order, to the address provided under Appellate Rule 204(b), that

(A) advises the defendant that, if the defendant's conviction is not reversed, the defendant will be ordered to repay the
prosecuting authority for the cost of appointed appellate counsel, in accordance with the schedule of costs set out in subparagraph
209(b)(6); and

(B) orders the defendant to apply for permanent fund dividends every year in which the defendant qualifies for a dividend
until the cost is paid in full.

(3) A defendant authorized to proceed at public expense in the trial court is presumed to be entitled to appeal or petition for review 
at public expense.

(4) Counsel appointed to represent a defendant in the trial court pursuant to Criminal Rule 39 shall remain as appointed counsel 
throughout an appeal or petition for review at public expense authorized under this paragraph and shall not be permitted to withdraw 
except upon the grounds authorized in Administrative Rule 12. An attorney appointed by the court under Administrative Rule 
12(b)(1)(B) will be permitted to withdraw upon a showing that either the public defender agency or the office of public advocacy is 
able to represent the defendant in the appellate proceeding. If an appeal is to be taken, trial counsel will not be permitted to withdraw 
until the notice of appeal and the documents required to be filed with the appeal by Rule 204 have been accepted for filing by the clerk 
of the appellate courts.

*562 (5) At the conclusion of the appellate proceeding, the clerk of the appellate courts shall enter judgment against die defendant 
for the cost of appointed appellate counsel unless the defendant's conviction was reversed by the appellate court. The amount of the 
judgment shall be determined by reference to the schedule in subparagraph 209(b)(6). Before entering judgment, the clerk shall mail, 
to the defendant's address of record, a notice that sets out the amount of the proposed judgment. The defendant may oppose entry of 
the judgment by filing a written opposition within 45 days after the date shown in the clerk's certificate of distribution on the notice.
The opposition shall specifically set out the grounds for opposing entry of judgment. The prosecuting authority may oppose the 
amount of the judgment by filing a written opposition within the same deadline. Criminal Rule 39(c)(1)(D) and (c)(2) shall apply to 
judgments entered under this subparagraph.

(6) The following schedule governs the cost of appointed appellate counsel:

Type of Appellate Proceeding Misdemeanor Felony
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Sentence Appeal or Petition for Sentence Review $ 250 $ 500

Merit Appeal or Appeal from Post-Conviction Relief 750 1,500
Proceedings

Combined Merit Appeal and Sentence Appeal or Petition for 1,000 2,000
Sentence Review

Other Appellate Actions
(Petition for Review, Petition for Hearing, etc.) 500 1,000

(c) Costs. Costs, attorney's fees, damages, and interest may be allowed as in other cases, but die slate shall not be liable for any of 
Uicm.

[Amended effective January 15, 1988; July 1, 1992; October 1, 1993; July 15, 1994; July 1, 1995, by Laws 1995, c. 79, § 19; July 
15, 1995; January 22,1996; July 15,1996.]

Note

Ch. 79 § 1 SLA 1995 amends AS 09 by adding a new chapter related to prisoner litigation against the stale. AS 09.19.010 
prohibits the court from accepting any filing in an action governed by AS 09.19 until the filing fee required by AS 09.19.010 has been 
paid.

Section 19 of chapter 79 amends Appellate Rule 209(a) to add subparagraph (a)(6) which states that die provisions of paragraph 
(a) do not apply in a prisoner's appeal that is governed by AS 09.19. Section 5 of [SCO 1238] is adopted for the sole reason drat die 
legislature has mandated the amendment.
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SENATE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY SENATOR DONLEY

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the legal representation of indigents."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.85.100(a) is amended to read:

(a) An indigent person who is being detained by a law enforcement officer in 

connection with a serious crime, or is under formal charge of having committed, or is 

being detained under a conviction of a serious crime, or is on probation or parole, or

is entitled to representation under the Supreme Court Delinquency or Child in Need
/

of Aid Rules, or against whom commitment proceedings for mental illness have been 

initiated, is entitled (1) to be represented by an attorney [TO THE SAME EXTENT 

AS A PERSON RETAINING AN ATTORNEY IS ENTITLED;] and (2) to be 

provided with the necessary services and facilities of this representation, including

investigation and other preparation, at the level and to the extent required under the
\  /

United States Constitution and the Constitution of the State of Alaska.

\ v
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE BY REQUEST

Introduced: 3/11/99
Referred: Judiciary

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the payment by indigent persons for legal services and

2 related costs."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 18.85.120(c) is amended to read:

5 (c) The [UPON THE PERSON'S CONVICTION, THE] court/ma|> enter a

6 judgment that a person for -whom counsel is appointed pay for services of

SENATE BILL NO. 100

7 representation and court cost^(Enforcement of a judgment under this subsection may

8 be stayed by the trial court or the appellate court during the pendency of an appeal pf

9 the person's conviction?) Upon a showing of financial hardship, the court (1) sjhult \> -

10 allow a person subject iO a judgment entered under this subsection to make payments

11 under a payment schedule; (2) shalfailow a person subject to a judgment entered under

12 th ŝ subsection to petition the court at any tim^or,remission, reduction, or deferral of

13 C P the unpaid portion of the judgment? ancj/^jTrrajrremit-or-reducerthe-balance-owing-en.
14 the-judgmenrorehTmgerthejnethod-of-p&yment if-the-payment'would'impose'inanifest

SBOIOOA -1-
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HAR-17-99 WED 9:29 PUBLIC DEFENDER AGENCY FAX NO. 19072695476 P. 02

M E M O R A N D U M  ALASKA PUBLIC DEFENDER AGENCY

TO:

FROM:

RE:

DATE:

900 Wost Fifth Avenuo, Suite 200 
Anchorage, Alaska 99E501

Tel: (907) 264-4400
Direct lino: 264-4412
Fax: (907) 269-5470
e-mail: Blair Mocune@admln.9tate.ek.us

Senator Robin Taylor 
Chairman, Senate Judiciary Committee

Blair McCune, Deputy Public Defender 

SB 1 and SB 100 -- Public Defender Representation in Parole cases 

March 16,1999

I said at the Senate Judiciary Committee hearing the day before yesterday that I 
would send some information on what the State and Federal constitutions require with 
regard to court-appointed attorneys in parole hearings. I'm sorry not to get this to you 
earlier, but I did some additional research I hope will be helpful.

The Federal Constitution does not have a blanket requirement for court- 
appointed counsel. But United States Supreme Court guidelines say that counsel 
should be appointed in contested revocation hearings and, when needed, in complex 
disposition hearings.

The Alaska courts have not addressed what is required by the Alaska 
Constitution. Most likely, this is because Alaska probation and parole statutes have 
always required counsel to be appointed. Because the statutes provide for appointment 
of counsel, the courts have not needed tc decide what the Alaska Constitution requires.

In researching this matter, I found an Alaska Supreme Court case that probably 
explains why ths legislature included the provision in the Public Defender statute (AS 
18.85.100(a)(1)) that an indigent person is entitled “to be represented ... to the same 
extent as a person retaining an attorney is entitled .. .n. In Hoffman v. State, the court 
held that the Equal Protection clause guarantees the "same right to be represented" as 
a person able to hire an attorney would have.

I don't read Hoffman as saying that any particular level of defense is required. 
Effective assistance of counsel is, of course, required. I believe that when Hoffman 
holds that the Equal Protection clause guarantees the "same right" "to be represented" 
as a person hiring an attorney, it does not require anything more than representation.

mailto:Mocune@admln.9tate.ek.us
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE BY REQUEST

Introduced: 3/11/99
Referred: Judiciary

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the payment by indigent persons for legal services and 

related costs."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.85.120(c) is amended to read:

(c) The [UPON THE PERSON'S CONVICTION, THE] court miay) enter a 

judgment that a person for., whom counsel is appointed pay for services of 

representation and court costklEnforcement of a judgment under this subsection may 

be stayed by the trial court or the appellate court during the pendency of an appeal of 

the person's conviction.) Upon a showing of financial hardship, the court (1) sfcalT
—̂  V . —«

allow a person subject to a judgment entered under this subsection to make payments 

under a payment schedule; (2) shalLallow a person subject to a judgment entered under 

this subsection to petition the court at any time^oj^remission, reduction, or deferral of 

^  the unpaid portion of the judgment^ and ^  Vmay remit-or-rGduce~the-balance~owing-on- 

the-judgmMrorchHTrge-tlie.method-of-paymentifthe-payment would'impose'manifest

SENATE BILL NO. 100

SB0100A -1-
New Text Underlined [DELETED TEXT BRACKETED]

SB 100
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M E M O R A N D U M  ALASKA PUBLIC DEFENDER AGENCY

TO:

FROM:

RE:

DATE:

900 Wost Fifth Avenuo, Sulto 200 
Anchoraga, Alaska 99S01

Tel: (907) 264-4400
Direct lino: 264-4412
Fax: (907) 269-5470
e-moll: Blair Mccune@admln.3tote.ek.us

Senator Robin Taylor 
Chairman, Senate Judiciary Committee

Blair McCune, Deputy Public Defender 

SB 1 and SB 100 -- Public Defender Representation in Parole cases 

March 16, 1999

I said at the Senate Judiciary Committee hearing the day before yesterday that I 
would send some information on what the State and Federal constitutions require with 
regard to court-appointed attorneys in parole hearings. I’m sorry not to get this to you 
earlier, but I did some additional research I hope will be helpful.

The Federal Constitution does not have a blanket requirement for court- 
appointed counsel. But United States Supreme Court guidelines say that counsel 
should be appointed in contested revocation hearings and, when needed, in complex 
disposition hearings.

The Alaska courts have not addressed what is required by the Alaska 
Constitution. Most likely, this is because Alaska probation and parole statutes have 
always required counsel to be appointed. Because the statutes provide for appointment 
of counsel, the courts have not needed to decide what the Alaska Constitution requires.

In researching this matter, I found an Alaska Supreme Court case that probably 
explains why the legislature included the provision in the Public Defender statute (AS 
18.85.100(a)(1)) that an indigent person is entitled “to ba represented ... to the same 
extent as a person retaining an attorney is entitled ...°. In Hoffman v. State, the court 
held that the Equal Protection clause guarantees the “same right to be represented" as 
a person able to hire an attorney would have.

I don't read Hoffman as saying that any particular level of defense is required. 
Effective assistance of counsel is, of course, required. I believe that when Hoffman 
holds that the Equal Protection clause guarantees the "same right" "to be represented" 
as a person hiring an attorney, it does not require anything more than representation,

mailto:Mccune@admln.3tote.ek.us
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i.e., that effective, competent counsel.be made available.

Federal Constitutional Requirements

The main federal cases are Gagnon v. Scamelli. 411 U.S. 778 (1973) and 
Morrissey v. Brewer. 408 U.S. 471, 489 (1972). (These cases address the right to 
counsel at both probation and parole revocation hearings.) As I said at the hearing, 
there is no blanket federal constitutional requirement for appointed counsel. The 
Supreme Court said that the Due Process clause of the Federal Constitution would 
allow state authorities to decide on a case-by-case basis whether counsel would be 
required. However, the Court did give the following guidelines as to when a parolee 
should be provided an attorney:

[CJounsel should be provided in cases where, after being 
informed of his right to request counsel, the probationer or 
parolee makes such a request, based on a timely and 
colorable claim (1) that he has not committed the alleged 
violation of the conditions upon which he is at liberty: or (2) 
that, even if the violation is a matter of public record or is 
uncontested, there are substantial reasons which Justified or 
mitigated the violation and make revocation inappropriate 
and that the reasons are complex or otherwise difficult to 
develop or present.

So, it appears that when the parolee asks for a revocation hearing to contest 
whether there was actually a violation of a condition of parole, a lawyer should be 
appointed. Also, even when a parolee admits a violation, if a lawyer is needed because 
there are mitigating factors that need to be brought to the attention of the board and the 
parolee needs a lawyer to develop or present them, a lawyer should be appointed under 
the Federal Constitution.

State Constitutional Requirements

At the hearing, I said I thought that an Alaska case, McCracken v. Corev. 012 
P.2d 990 (Alaska 1980) held that the right to court-appointed counsel was a 
requirement under the Alaska Constitution. I was mistaken about McCracken. 
McCracken does set out additional requirements beyond what the Federal Constitution 
requires, but it does not go into the right to counsel.

However, I did some additional research and found an Alaska Supreme Court 
case, Hoffman v, State. 404 P.2d 644 (Alaska 1965). This case explains why court- 
appointed counsel is required in probation revocation hearings. The case also shows 
why the Public Defender statute includes the language I referred to above about a 
person being entitled "to be represented ... to the same extent as" a person hiring their 
own lawyer.

2
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In Hoffman, the court held as follows:

We hold that petitioner has, by virtue of the provisions 
of AS 12.55.110, the same right to be represented by 
counsel at a probation revocation proceeding as does the 
probationer who has funds with which to hire counsel.

In short, we cannot ascribe to our legislature an intent 
to draw a distinction, along economic lines, as to which 
probationers were to be accorded this statutory right to 
counsel. To construe AS 12.55.110 as embodying an 
intended dichotomy between probationers unable to afford 
counsel and others would, in our opinion, render the statute 
repugnant to the Equal Protection Clauses of both the 
Federal and Alaska Constitutions. It is our duty to 
reasonably construe statutes to 'avoid a langer of 
unconstitutionality.’ [...]

[...]

What we do today Is to refuse to sanction any 
discriminatory application between indigent probationers and 
others in the administration of the right to counsel granted by 
AS 12.55.110.

Hoffman at 646 (citations and footnotes omitted).

The Hoffman case does not address whether counsel is required by the Alaska 
Constitution. This issue did not come up in Hoffman and has apparently never come up 
because the Alaska statutes have always required counsel. Since counsel is required 
by statute, there has been no need for the courts to interpret the constitution.

Hoffman holds that the constitution requires that an accused who is indigent has 
the same "right to be represented" as a person able to hire his or her own lawyer. 
However, it does not specify any particular level of service. I would read Hoffman as 
simply saying that, when a statute provides that a person has a right to be “represented" 
by a lawyer, if the person is unable to hire his or her own lawyer, an effective, 
competent lawyer must be appointed.

I hope this research is helpful to the committee.

3
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SPONSOR STATEMENT

SB 100
"An Act relating to the payment by indigent persons for legal services and related

costs."

Senate Bill 100 was introduced by request of the Alaska Court System. The bill amends 
AS 18.85.120(c) by requiring all criminal defendants who receive state-funded 
representation to repay the state for the cost of that representation. Under current law, 
only those who are convicted are subject to the repayment provisions.

Under both the United States and Alaska Constitutions, a criminal defendant has the right 
to an attorney. If he or she cannot afford an attorney, the state must appoint one. In 
Alaska, defense services for indigents are generally provided by the Public Defender 
Agency or the Office of Public Advocacy.

Until 1990, AS 18.85.120(c) authorized a court to order a defendant to pay for defense 
services, to the extent that the defendant could pay. For a variety of reasons, this statute 
was ineffective in obtaining repayment of defense costs. These reasons included the 
difficulty and expense of enforcing this type of repayment order, and the fact that the 
statute related to a defendant's current ability to pay, ignoring his or her future ability. This 
was very restrictive when compared to the system used in some states, which allows a 
court to order repayment from a defendant’s future earnings.

In 1990, at the request of the Supreme Court, the Legislature amended AS 18.85.120(c) to 
allow civil judgments to be entered against defendants who are represented by the Public 
Defender Agency or Office of Public Advocacy without considering the defendant’s current 
ability to pay. If a defendant became solvent at a future date, the judgment could be 
enforced; if not, the judgment could not be enforced. This change ensured that indigent 
defendants would continue to receive counsel but they would repay some of the costs of 
that representation if they were no longer indigent at some later date.



r

In 1993, again at the request of the Supreme Court, the Legislature amended AS 
18.85.120(c) to eliminate the three-year moratorium on repayment that followed release 
from incarceration. That moratorium imposed a significant burden on the Department of 
Law and needlessly delayed repayment from those with adequate financial resources. 
The 1993 changes also codified language contained in Criminal Rule 39 of the Alaska 
Rules of Court. That language was intended to ensure that the repayment requirement 
was imposed in a fair manner. Because of that change, the statute now includes a 
provision that allows the court to stay enforcement of a repayment judgment during the 
pendency of a defendant’s appeal; a provision that allows a person subject to a repayment 
judgment to petition the court at any time to remit, reduce, or defer the unpaid portion of 
the judgment upon a showing of financial hardship; and a provision that allows the court to 
remit or reduce the balance owing on the judgment or change the method of repayment if 
the payment would impose manifest hardship on the person or the person’s immediate 
family.

After this repayment provision was adopted by the legislature in 1993, it was upheld by the 
Alaska Supreme Court in State v. Albert 899 P.2d 103 (Alaska 1995).

What the Supreme Court is requesting with the current proposal is to expand the existing 
repayment provisions so that a person appointed counsel at state expense would be 
required to contribute to the cost of that representation whether or not he or she was 
convicted. This is, of course, similar to what non-indigent persons must do (even those 
who are just barely above the indigency cut-off); that is, pay for the cost of defense 
counsel whether convicted or not. The difference between indigent and non-indigent 
defendants is that indigent defendants only repay a portion of the cost of defense 
(pursuant to the cost schedule found in Criminal Rule 39) and, if it would impose a 
hardship, the court can remit, reduce, defer, or schedule the repayment.

Like all judgment debtors, a person subject to a repayment order has a certain amount of 
property and income automatically protected from seizure by the Alaska Exemptions Act 
(AS 09.38). This act ensures that low-income debtors are protected from the 
unreasonable demands of creditors. A defendant’s income, including the Permanent Fund 
Dividend, can also be protected under the "manifest hardship" procedure discussed 
above.
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ST A T E 'O F  ALASKA
1*999 LE G ISL A T IV E  SESSIO N

F I S C A L  N O T E
B ILL N O. CSSB 106(JUD)

Revision Dale/Time (Note if correction): ___________________________ Dept. Affected: Health and Social Services
Title: Actions o f the Department o f Health and Social BRU: Medical Assistance Adm in

Services regarding certa in fac ility  payments______________________  Component: Hearings and Appeals
Sponsor: Tay lo r___________________________________________  COMPONENT SERIAL NO. 1434

Requestor: Senate Jud ic ia ry__________________________________ See also (S N # ):___________

E xpend itu re s /R evenues :_________________________________________ (Thousands of Dollars)________________
Note: Am ounts do not include in flation unless o therw ise noted below.
OPERATING FY2000 FY2001 FY2002 FY2003 FY2004 FY2005
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

226.4 226.4 226.4 226.4 226.4 226.4

140.4 140.4 140.4 140.4 140.4 140.4

TOTAL OPERATING 366.3 366.8 366.8 366.8 366.8 366.8
CAPITAL EXPENDITURES
CHANGES IN REVENUES (_______ )
FUND SOURCE  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (please specify)

183.4 183.4 183.4 183.4 183.4 183.4
183.4 183.4 183.4 183.4 183.4 183.4

TOTAL 366.8 366.8 366.8 366.8 366.8 366.8

Estimate o f any current year (FY1999) cost:  $0.0
POSITIONS:
FULL-TIME 3 3 3 3 3 3
PART-TIME
TEMPORARY

AN ALYS IS :_______________ (Attach a separa te  page if necessary)_____________________________________________________
The department assum es tha t the "recom m endation" on page 2, line 16 o f Section 2 o f the comm ittee substitute , for 
wh ich the com m iss ioner m ust render a final decis ion w ith in 30 days, is a proposed decis ion under AS  44.62.500. In 
order to acce lera te  the hearing process, m eet the 30 day review requirements for a final adm in is tra tive decis ion, and 
make any necessary changes for the final adm inis trative decision, the department requests three new  positions. The 
positions cons is t o f two new  hearing o ffice rs in the O ffice o f Hearings and Appeals and one new  position in the 
Comm issioner O ffice  to rev iew  the proposed appeals. Facility rate appeals are extremely specialized and complex, and 
cannot be successfu lly  reviewed w ith in the 30 day w indow  w ithout additional s ta ff resources.

Contractual fund ing  is requested to  support a new attorney position in the Department o f Law to handle  the increased 
activity re lated to  rate appea ls by the new hearing o ffice r positions. The department w ill RSA funding to the Department 
o f Law  who w ill estab llish th is position in Anchorage.

■ftr,
Prepared by: 

Division:
Bob Labbc

Approved by Comm issioner: 
Agency:

Phone: 465-3355 
Date/Time: 3/25/99 9:58 AM

Date:
Department o f Health &  Social Services
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STATE O F  ALASKA
1999 LE G ISL A T IV E  SESSION

FISCAL NOTE
B IL L  N O . C S S B  106 (JU P )

Revision Date/T ime (Note if  correction) ___________________________ Dept. Affected______________ Law
Title " .. . re lating t»  actions o f the Department o f hea lth BRU C ivil_D ivision__________
and Social Services regarding certain health facility payments."___________ Component Governmenta l A ffa irs
Sponsor Senator Taylor____________________ _______________________________________________________
Requester Senate Judic iary Committee___________________________ Component Seria l No. 2207

Expenditures/Revenues_____________________________________________ (T housands  o f  D o lla rs )___________
Note: Amounts do not include inflation unless otherw ise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 112.3 112.3 112.3 112.3 112.3 112.3
Travel 0.4 0.4 0.4 0.4 0.4 0.4
Contractual 19.5 19.5 19.5 19.5 19.5 19.5
Supplies 1.7 1.7 1.7 1.7 1.7 1.7
Equipment 6.5
Land & Structures
Grants & C laims
Miscellaneous

TO TAL OPERATING 140.4 133.9 133.9 133.9 133.9 133.9

|CAP ITAL EXPENDITURES  j I I I I I I

|CHANGE IN REVENUES ( ) | I I I I I I
FUND SOURCE_________________________________________________________ (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
1007 Interagency Rcpts 140.4 133.9 133.9 133.9 133.9 133.9

TO TAL 140.4 133.9 133.9 133.9 133.9 133.9

Estim a te  o f  a ny  c u r re n t yea r (FY99) co s t: 
POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ANALYS IS : (Attach a separata pago if necessary)
In o rd e r th e  m ee t th e  a cce le ra te d  hea rin g  p ro ce ss  ca lle d  fo r  In C S S B  106 (JU D ), th e  D e pa rtm en t o f  H ea lth  and  S o c ia l 
S e rv ice s  is  p ro p o s in g  to  add  tw o  n ew  hea ring  o ff ic e r p os it io n s . T h e  D epa rtm en t o f  L a w  a n tic ip a te s  n e e d in g  o ne  
a dd itio na l a tto rn e y  p o s it io n  in  its  A n ch o ra g e  G ove rnm en ta l A ffa irs  se c tion  to  h and le  th e  in c re a se d  ra te  a p p e a l a c tiv ity  
g ene ra te d  b y  the  n ew  hea ring  o ffice rs .

C os t e s tim a te s  a re  b ased  on  the  d e p a rtm e n t's  FY 00  s tanda rd  a tto rn e y  c o s t s ch e d u le  o f  $ 1 3 3 ,9 2 6  and  in c lu d e  c le r ic a l 
suppo rt, c o m m un ic a tio n s , space , supp lie s , da ta  p ro ce ss in g , and  o th e r n o rm a l o ve rh e a d  e xpe n se s . T he  c o s t s ch edu le  
does no t in c lu d e  o n e - tim e  new  e qu ipm en t p u rchase s , and  $ 6 ,50 0  is  a dded  in  F Y 00  o n ly  fo r  th is  pu rpose .
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Chairm an ,
Judiciary Committee 
Adm inistrative Regulations 
Revenue Committee

Vice Chairm an,
Resources Committee

SPONSOR STATEMENT 
SB 106

“ An Act relating to decisions regarding certain health facility
payments”

vSB 106, “An Act relating to decisions regarding certain health facility 
payments”, is meant to correct a problem with the Medicaid Rate Setting 
and Appeals process. Medicaid providers have experienced problems with 
the Medicaid appeal process because very few decisions ever become final.

The Medicaid rate setting and appeal process is as follows: The Medicaid 
provider payment rates are set annually at an informal hearing before the 
Medicaid Rate Advisory Commission, which is simply advisory to the 
Department. If the provider disagrees with the payment rate, the provider 
may appeal the rate by requesting a formal evidentiary hearing before a 
Hearing Examiner. TTie Hearing Examiner conducts a formal hearing on 
the appeal and issues a proposed decision to the Commissioner of Health 
and Social Services. The hearings are often in excess of ten days and are 
expensive for the facility. The Hearing Examiner’s decision must then be 
approved by the Commissioner of the Department before the decision 
becomes final.

Rather than issuing final decisions, the Commissioner consistently remands 
proposed decisions back to the Hearing Examiner for further proceedings 
with instructions that usually do not follow the remand order until several 
months later. The results are that the administrative appeals process takes 
several years to complete, preventing providers from obtaining a final rate 
and, subsequently precluded from obtaining relief. While a decision has 
been remanded, the facility is also precluded from appealing to the 
Superior Court.

A provider’s inability to get a fair rate set, coupled with appeals that are 
log jammed for years, result in facilities not being adequately reimbursed 
for providing services to Medicaid patients. Without some kind of due 
process, many healthcare providers will eventually be forced out of 
business.

District A:
Ilyder • Ketchikan • Kuprcanof • Meyers Chuck • Petersburg • Saxman • S itka • Wrangell

S e n a t o r  R o h i n  L .  T a y l o r

State Capital 
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(90 7 ) 465-3873 

F a x : (90 7 ) 465-3922

50 Front Street 
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K e tch ikan , A laska 99901 
(90 7 ) 225-8088 

F a x : (90 7 ) 225-0713



SUM M ARY OF APPEALS A CTIVITIY

Each year the Department sets reimbursement rates for 25 facilities.

• 15 facilities currently have no appeals.

Fairbanks Memorial 
Providence
Petersburg General Hospital 
Providence Extended Care 
Wrangell General Hospital 
Providence Seward 
Cordova Community Hospital 
Alaska Psychiatric Institute

Total: 15

• 10 facilities have appeals pending.

Alaska Regional (10)
North Star (6)
Bartlette Memorial (3)
Valley (2)
Heritage Place (1)

Total: 10 Facilities, 40 Appeals

> 40 appeals are currently outstanding.
> 21 of these appeals are stayed at the request of the facility.

• Currently there are no proposed decisions pending in the Commissioner’s Office.

• 6 proposed decisions have been remanded to the Hearing Officer in the past 4 years.

> No proposed decision has been remanded more than once.

• No Valley Hospital proposed decisions have come to the Commissioner’s Office since 1990.

> 5 Valley rates have been appealed during this time.
> 2 were settled, 1 is currently stayed at request of facility, 2 (1998 and 1999 rates) are 

being scheduled.

Denali Center 
Kodiak Island 
Norton Sound 
Mary Conrad 
Valdez Community 
Central Peninsula 
South Peninsula Hospital

Wesleyan (8)
St. Ann’s Nursing Home (4) 
Charter North (3)
Ketchikan General (2)
Sitka Community (1)
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H O  S P  I T  A L

February 24, 1999

Senator Robin Taylor 
Alaska State Legislature 
50 Front Street 
Suite 203
Ketchikan, AK 99901 

Dear Senator Taylor:

Thank you for your letter of January 24, 1999 and your commitment to 
review the activities of the Department of Health and Social Services. I 
cannot express to you the frustration and financial cost this process has 
endured. Thus far, Valley Hospital has incurred $82,250 in expenses 
defending our position to the Department, not to mention the countless hours 
Valley Hospital staff has spent compiling information for our legal council.

Please feel free to call on me to either testify or discuss further. Thank you 
again for your assistance.

Sincerely,

Dave Pfeifer
Chief Executive Officer

DP/vlr

515 E. DAHLIA ST., P.O. BOX 1687, PALMER, AK99645 (907) 746-8600
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- PROP O S E  AMENDMENTS TO AS 47.07.075 (SB NO. 106)

Section 1. AS 47.07.075 is amended to read;

(a) Actions of the departm ent regarding health  facility 

paym ent rates under this chapter and AS 47.25.120-47.25.300 are 

subject to provisions of AS 44.62 (Administrative Procedure Act) except 

as provided in (b), (c) and (d) of this section.

tim e limits applicable to the various phases of an adm inistrative appeal 

process involving an appeal of the amount of a  paym ent ra te  set by the 

departm ent for a facility. The time limits set under the regulations 

supersede conflicting time limits in AS 44.62.330-44.62.630. The 

regulations m ust provide th a t [(1)] a  hearing for an  appeal described in 

this subsection m ust be scheduled under AS 44.62.410 to occur no more 

th an  120 days after w ritten notice of ra te  appeal has been received by 

the departm ent from a facility unless the facility requests a delay or 

good cause for the delay is dem onstrated to the satisfaction of the 

hearing officer [;].

[(2)] (c) [t]The commissioner m ust, w ithin 30 days after 

receiving the recommendation of the hearing office, [EITHER] render a

(b) The commissione’- shall (,] by regulation [,] establish

Ni-to Text Underlined [DELETED TEXT BRACKETEDJ
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final adm inistrative decision in  the case. If. after 30 days, the 

commissioner does not render a final adm inistrative decision, the 

hearing officer’s recommendation becomes the final adm inistrative 

decision. A final adm inistrative decision under th is paragraph  is 

subject to judicial review as a final adm inistrative order under 

AS 44.62.560 and 44.62.570 [OR REFER THE CASE BACK TO A 

HEARING OFFICER FOR ADDITIONAL FINDINGS;],

C(3)] (d} [i]If the [EITHER] tim e lim it se t under [(1) OR (2)] 

(b} of th is [SUBSECTION] section is not met, the departm ent shall 

report the noncompliance to the legislature and the governor by the 

following Jan u ary  20 with an explanation of the length  of delay, reasons 

for the delay, and proposed corrective action by the departm ent to 

am eliorate the causes of delay.

New Tact Underlin'd [DELETED TEXT BRACKETED]
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CS FOR SENATE BILL NO. 106( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR TAYLOR

A BILL

FOR AN ACT ENTITLED 

\An Act relating to decisions regarding certain health facility payments."

IE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.07.075(b) is amended to read:

(b) The commissioner shall [,] by regulation [,] establish time limits applicable 

to the various phases of an administrative appeal process involving an appeal of the 

amount of a payment rate set by the department for a facility. The time limits set 

under the regulations supersede conflicting time limits in AS 44.62.330 - 44.62.630. 

The regulations must provide that
(I) a hearing for an appeal described in this subsection must be 

scheduled under AS 44.62.410 to occur no more than 120 days after written notice of 

rate appeal has been received by the department from a facility unless the facility 

requests a delay or good cause for the delay is demonstrated to the satisfaction of the 

hearing officer;
the commissioner must, within 30 days after receiving the 

recommendation of the hearing officer, [EITHER] render a final administrative

-1-
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decision in the case: if. after 30 days, the commissioner does not render a final 

administrative decision, the hearing officer's recommendation becomes the final 

administrative decision: a final administrative decision under this paragraph is 

subject to judicial review as a final administrative order under AS 44.62.560 and 

44.62.570 [OR REFER THE CASE BACK TO A HEARING OFFICER FOR 

ADDITIONAL FINDINGS];
if the [EITHER] time limit set under (1) [OR (2)] of this subsection 

is not met, the department shall report the noncompliance to the legislature and the 

governor by the following January 20 with an explanation of the length of delay, 

reasons for the delay, and proposed corrective action by the department to ameliorate 

the causes of delay.

WORK D RA FT WORK DRAFT 1-LS0424\D
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SENATE BILL NO. 106

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY SENATOR TAYLOR

Introduced: 3/16/99
Referred: Judiciary, Finance

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to decisions by the commissioner of health and social services 

to remand certain health facility payment decisions back to the hearing officers; 

and amending Rule 602, Alaska Rules of Appellate Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.07.075(b) is amended to read:

(b) The commissioner shall [,] by regulation [,] establish time limits applicable 
to the various phases of an administrative appeal process involving an appeal of the 

amount of a payment rate set by the department for a facility. The time limits set 

under the regulations supersede conflicting time limits in AS 44.62.330 - 44.62.630. 

The regulations must provide that

(1) a hearing for an appeal described in this subsection must be 

scheduled under AS 44.62.410 to occur no more than 120 days after written notice of 

rate appeal has been received by the department from a facility unless the facility 

requests a delay or good cause for the delay is demonstrated to the satisfaction of the

SB0106A -1- SB 106
New Text Underlined [DELETED TEXT BRACKETED 1
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h e a r in g  o ff ic e r;

:he  c o m m i s s i o n e r  m u s t  r e n d e r  a  f i n a l  a d m i n i s t r a t i v e  d e c i s i o n  i n  t h e  
r in  30  d a y s  a f t e r  r e c e i v i n g  t h e . - r e c o m m e n d a t i o n  o f  t h e  h e a r i n g  

I f  a f t e r  30 d a y s  n o  d e c i s i o n  i s  r e n d e r e d ,  t h e  h e a r i n g  o f f i c e r ' s  
l a t i o n  b e c o m e s  t h e  f i n a l  a d m i n i s t r a t i v e  d e c i s i o n .  A f i n a l  
a t i v e  d e c i s i o n  u n d e r  t h i s  s e c t i o n  i s  s u b j e c t  t o  j u d i c i a l  r e v i e w  a s  
d m i n i ^ r a t i y e ^ o r d e r  .under AS.J44. 62 .5 6 0 ,  a n d  44 . 62 . 570  .___________________

- ofcfh«~refcm>l;

(3) if a [EITHER] time limit set under (l)-flf=^Eof this subsection is 

not met, the department shall report the noncompliance to the legislature and the 
governor by the following January 20 with an explanation of the length of delay, 

reasons for the delay, and proposed corrective action by the department to ameliorate 

the causes of delay.

(c) In addition to the review of final administrative orders under AS 44^2360 

an(T44.62.570, a health facility may appeal to the superior court a deci^rfm by the 

commissioner under (b)(2) of this section to refer a case back to adiearing officer. 

The health facility must file the appeal within 30 days after th^health facility receives 

notice from the comhtissioner of the decision.

* Sec. 3. COURT RULE CHANGES. Section 2 of jMs Act changes Rule 602, Alaska 

Rules of Appellate Procedure, by
(1) authorizing a right of app^^o the superior court for a decision that is an 

interlocutory order and not a final decision of an administrative agency;
(2) authorizing amafipeal even though the administrative agency has not issued 

a decision that states that ip-is a final decision and that the claihwnt has 30 days to appeal;

(3) changing the time within which an appeal, as applied to an interlocutory 

order, may be fitea.
* Sec. 4^AS 47.07.075(c), enacted by sec. 2 of this Act, takes effect only if sb s^  of this 

Act/feceives the two-thirds majority vote of each house required by art. IV, secXl5, 

Gonsti tution-of-thc-State-of-Alasfea-.-
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New Text Underlined [DELETED TEXT BRACKETED]



Subject: RE: Amendments to SB 106 
Date: Fri, 19 Mar 1999 11:31:22 -0900 

From: Doug Wooliver <dwooliver@couits.state.ak.us>
To: "'Sue Mossgrove'" <Sue Mo.ssgrove@legis.state.ak.us>

H e r e  i t  i s .

P a g e  2 ,  l i n e s  2 t h r o u g h  6 ;  d e l e t e  a l l  m a t e r i a l  a n d  r e p l a c e  w i t h :

P a g e  2 ,  l i n e  7 f o l l o w i n g  ( 1 ) ;  d e l e t e  " o r  ( 2 ) "

P a g e  2,  l i n e s  12  t h r o u g h  2 8 ;  d e l e t e  a l l  m a t e r i a l .

D oug

 O r i g i n a l  M e s s a g e ---------
F ro m :  S u e  M o s s g r o v e  [SM TP:S u e _ M o s s g r o v e @ l e g i s . s t a t e . a k . u s ]
S e n t :  F r i d a y ,  M a r c h  1 9 ,  1 9 9 9  1 1 : 2 2  AM
T o :  D oug  W o o l i v e r
S u b j e c t :  R e :  A m e n d m e n ts  t o  SB 106

D o u g ,

I  am h a v i n g  t r o u b l e  o p e n i n g  y o u  a t t a c h m e n t ,  c o u l d  y o u  p l e a s e  c o p y  i t  
i n t o  a n  e m a i l  m e s s a g e .

T h a n k s

S u e

mailto:dwooliver@couits.state.ak.us
mailto:Mo.ssgrove@legis.state.ak.us
mailto:Sue_Mossgrove@legis.state.ak.us


R e im b u r s e m e n t  R a te /A p p e a ls  P ro c e s s

Facility reimbursement rates
> $140 million annual Medicaid expenditure
> Each facility has own rate
> Reimbursement rate pays cost of Medicaid services

:i Rate setting
Facility specific cost report > Proposed rate reviewed by Medicaid Rate
> Cost report audited by state Advisory Commission
> Audited cost basis for reimbursement > MRAC recommends rate

> Rate set by Department

Facility appeals rate to Facility accepts
Commissioner rate



Facility 
accepts rate

Accept

Appeal Complete

Remand

Appeal Complete

Facility 
accepts rate

1. Rate appeal assigned to Hearing Officer
2. Hearing scheduled by Hearing Officer, 

Facility & State
3. Appeal process: Depositions

Briefing
Evidentiary Hearing 
Post Hearing briefing

4. Hearina Officer writes decision

Commissioner

Appeal to Court

Hearing Officer issues new 
decision to Commissioner
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„ O  5/1/99

A M E N D M E N T

TO: CSSB 110(RLS)

1 Page 1, lines 1 - 2:

2 Delete all material and insert:

3 ""An Act relating to liability for the release of hazardous substances involving certain
4 property acquired by a governmental entity; relating to making a determination as to
5 when a hazardous substance release has occurred; relating to liability of a party other
6 than the party responsible for the initial release of a hazardous .substance; and providing

7 for an effective date.’"1

8 Page I. following line 3:

9 Insert a new bill section to read:

10 "* Section. 1. AS 46.03.822(d) <s amended to read:

1 1  (d) To establish that a person had no reason to know that the hazardous

12 substance was disposed of on, in, or at the facility, as provided in (c)(1) and  (m)  of

13 this section, the person must, have undertaken, at the time optyequisition, all reasonable

14 inquiries into the previous ownership and uses of the property consistent with good

15 commercial or customary practice in an effort to minimize liability. For purposes of

16 this subsection a court shall take into account all relevant facts, including

17 (1) any specialized knowledge or experience the person has;

18 (2) the relationship of the purchase price to the value o f the property

19 if it were uncontaminated;

20 (3) commonly known or reasonably ascertainable information about

21 the property;

22 (4) the obviousness of the presence or likely presence of contamination

23 at the property; and

24 (5) the ability to detect contamination by appropriate inspection."
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1 Page 1, line 4:

2 Delete "* Section 1."

3 Insert "* Sec. 2."

4 Delete "a new subsection"

5 Insert "new subsections"

6 Renumber the following bill sections accordingly.

7 Page 2, following line 14:

8 Insert a new subsection to read:

9 "(m) For purposes of determining liability in an action to recover damages or

10 costs under this section, a release shall be considered to have occurred when a

11 hazardous substance is first introduced into the environment. A party, other than the

12 party responsible for the initial release, who had no reason tc know that a hazardous

13 substance was disposed of on, in, or af the facility and who has acted responsibly

14 upon discovering contamination in accordance with (b)(2) of this section may not be

15 held liable for the spread or migration of the hazardous substance except by an act of

16 intentional misconduct or gross negligence."

17 Page 2. line 15:

18 Delete "sec. 1"

19 Insert "sec. 2"

1-LS0360NS.1
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1-LS0360\G.4
Cook/

5/7/99

BY SENATOR TAYLOR

1 Page 1, lines 1 and 2:

2 Delete all material and insert:

3 ""An Act relating to liability for the release of hazardous substances; and providing for

4 an effective date.""

5 Page 2, following line 13:

6 Insert new bill sections to read:

7 "* Sec. 2. AS 46.03.822 is amend by adding a new subsection to read:

8 "(1) For purposes of determining liability in an action to recover damages or

9 costs under this section, a release shall be considered to have occurred when a

10 hazardous substance is first introduced into the environment. A party, other than the

11 party responsible for the initial release, who has acted responsibly upon discovering

12 contamination in accordance with (b)(2) of this section may not be held liable for the

13 spread or migration of the hazardous substance except by an act of intentional

14 misconduct or gross negligence.

15 * Sec. 3. AS 46.03.826(9) is amended to read:

16 (9) "release" means any spilling, leaking, pumping, pouring, emitting,
17 emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the

18 environment, including the abandonment or discarding of barrels, containers, and other

19 closed receptacles containing any hazardous substance, but excluding

20 (A) any release that results in exposure to persons solely within

21 a workplace, with respect to a claim that those persons may assert against the

22 persons' employer; [AND]

23 (B) emissions from the engine exhaust of a motor vehicle,

24 rolling stock, aircraft, or vessel; and

L -1-



*■ 1 (C) an act of nature occurring after the release of a
2 hazardous substance into the environment;"

4 1-LS0360\G.4

3 Renumber the following bill sections accordingly.
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1-LS0360\G.2
Cook/

5/7/99

A M E N D M E N T

1 Page 1, lines 1 - 2:

2 Delete all material and insert:

3 ""An Act relating to liability for the release of hazardous substances; and providing for
4 an effective date.""

5 Page 2, following line 13:

6 Insert new bill sections to read:

7 "* Sec. 2. AS 46.03.822 is amended by adding new subsections to read:

8 (1) A unit of state or local government that acquired ownership or control of

9 a vessel or facility through bankruptcy, foreclosure, deed in lieu of foreclosure, tax

10 delinquency proceeding, abandonment, escheat, the exercise of eminent domain

11 authority by purchase or condemnation, or circumstances in which the governmental

12 unit involuntarily acquired title by virtue of its function as a sovereign is not liable

13 as an owner or operator under this section unless the governmental unit has caused

14 or contributed to the release or threatened release of a hazardous substance at or from

15 the facility or vessel, in which case, the governmental unit is subject to liability under

16 this section in the same manner and to the same extent, both procedurally and

17 substantively, as any nongovernmental entity. For purposes of this subsection,

18 "caused or contributed to the release or threatened release of a hazardous substance"
19 (1) does not include the failure to prevent the passive leaching at or

20 from a facility or vessel of a hazardous substance in the air, land, or water that had

21 first been released to the environment by a person other than the governmental unit

22 that acquired the facility or vessel;

23 (2) does not include the exercise or failure to exercise regulatory or

24 enforcement authority;

O F F E R E D  IN  TFIE  S E N A T E  B Y  S E N A T O R  T A Y L O R
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1 (3) after the ownership or control of the facility or vessel has been
2 acquired by the governmental unit, includes

3 (A) the spilling, leaking, pumping, pouring, emptying, injecting,

4 escaping, or dumping of a hazardous substance from barrels, tanks, containers,

5 or other closed receptacles; or

6 (B) the abandonment or discarding of barrels, tanks, containers,
7 or other closed receptacles containing a hazardous substance.

8 (m) For purposes of determining liability in an action to recover damages or

9 costs under this section, a release shall be considered to have occurred when a
10 hazardous substance is first introduced into the environment. A party, other than the

11 party responsible for the initial release, who has acted responsibly upon discovering

12 contamination in accordance with (b)(2) of this section may not be held liable for the

13 spread or migration of the hazardous substance except by an act of intentional

14 misconduct or gross negligence.

15 * Sec. 3. AS 46.03.826(9) is amended to read:

16 (9) "release" means any spilling, leaking, pumping, pouring, emitting,

17 emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the

18 environment, including the abandonment or discarding of barrels, containers, and other

19 closed receptacles containing any hazardous substance, but excluding

20 (A) any release that results in exposure to persons solely within

21 a workplace, with respect to a claim that those persons may assert against the

22 persons' employer; [AND]

23 (B) emissions from the engine exhaust of a motor vehicle,

24 rolling stock, aircraft, or vessel; and

25 (C) an act of nature occurring after the release of a

26 hazardous substance into the environment:"

. ■ 1-LS0360\G.2

27 Renumber the following bill sections accordingly.
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BY SENATOR TAYLOR

1 Page 1, lines 1 and 2:

2 Delete all material and insert ""An Act relating to liability for the release of

3 hazardous substances; and providing for an effective date.""

4 Page 2. following line 13:

5 Insert a new bill section to read:

6 "* Sec. 2. AS 46.03.826(9) is amended to read:

7 (9) "release" means any spilling, leaking, pumping, pouring, emitting,

8 emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the

9 environment, including the abandonment or discarding of barrels, containers, and other

10 closed receptacles containing any hazardous substance, but excluding

11 (A) any release that results in exposure to persons solely within

12 a workplace, with respect to a claim that those persons may assert against the

13 persons' employer: [AND]

14 (B) emissions from the engine exhaust of a motor vehicle,

15 rolling stock, aircraft, or vessel; and
16 (C) an act of nature occurring after the release of a

17 hazardous substance into the environment:"

18 Renumber the following bill sections accordingly.
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1 Page 1, line 4, through page 2, line 17:

2 Delete all material and insert:

3 "* Section 1. AS 46.03.822 is amended by adding a new subsection to read:

4 (I) A unit of state or local government that acquired ownership or control of

5 a vessel or facility through bankruptcy, foreclosure, deed in lieu of foreclosure, tax

6 delinquency proceeding, abandonment, escheat, the exercise of eminent domain

7 authority by purchase or condemnation, or circumstances in which the governmental

8 unit involuntarily acquired title by virtue of its function as a sovereign is not liable
i

9 as an owner or operator under this section unless the governmental unit has caused

10 or contributed to the release or threatened release of a hazardous substance at or from

11 the facility or vessel, in which case, the governmental unit is subject to liability under

12 this section in the same manner and to the same extent, both procedurally and

13 substantively, as any nongovernmental entity. For purposes of this subsection,

14 "caused or contributed to the release or threatened release of a hazardous substance"

15 (1) does not include the failure to prevent the passive leaching at or

16 from a facility or vessel of a hazardous substance in the air, land, or water that had

17 first been released to the environment by a person other than the governmental unit

18 that acquired the facility or vessel;

19 (2) does not include the exercise or failure to exercise regulatory or

20 enforcement authority;

21 (3) after the ownership or control of the facility or vessel has been

22 acquired by the governmental unit, includes

23 (A) the spilling, leaking, pumping, pouring, emptying, injecting,

24 escaping, or dumping of a hazardous substance from barrels, tanks, containers,

25 or other closed receptacles; or
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1 (B) the abandonment or discarding of barrels, tanks, containers,

2 or other closed receptacles containing a hazardous substance.

3 * Sec. 2. APPLICABILITY. AS 46.03.822(1), as added in sec. 1 of this Act, applies to

4 a vessel or facility acquired by a governmental entity on or after the effective date of this

5 Act. For purposes of this section, when foreclosure by a municipality is involved, the

6 property is acquired on the date it is deeded to the municipality under AS 29.45.450."

1-LS0360\G.3
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