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Representative Scott Ogan Alaska state Legislature

House District 27 « Palmer + Greater Palmer « Sutton <« Chickaloon +  Sheep Mountain

SPONSOR STATEMENT

House Joint Resolution 25

"Proposing an amenament to the Constitution ofthe State o fAlaska relating to a
petitionfor an Initiative or referendum regardingfish or wildlife."”

HJR 25 modifies the initiative process by requiring at least ten percent of voters in each
house district to vote on ballot measures relating to fish or wild life. The lieutenant
governor may not file a petition unless it is signed by qualified voters in each house
district equal in number to at least ten percent of those who voted in ihe preceding

general election in that house district.

The Constitution of the State of Alaska clearly states the Legislature is the authorized
body to manage fish and game. The Legislature can. however, delegate that authority to
a board. The Boards of Game and Fisheries were created as an extension of this
management body.

Too often the initiative process s used to advance an emotional agenda which does not
contain rational or scientific principles. Resource management must be backed up by
sound, logical, scientific findings. HJR 25 will strengthen the Legislature's constitutional

authority to manage fish and wildlife.

Interim: 600 E. Railroad Ave. #1. Wasilla, AK 99654 Session: Slate Capitol, Juneau. AK 99801 465-3878
(907) 376-4866 Fax (907) 373-4724 1 (800) 862-3878 Fax (907) 465-3265



NCSLNET: Type of Initiative Allowed

HM National Conference of State Legislatures

Type of Initiative Allowed

NCSL Home Page b £ J Elections Page

State Constitutional Statutory Both
Alaska X
Arizona
Arkansas

California

X X X X

Colorado

Florida X

Idaho X
Hlinois X

Maine X
Massachusetts

Michigan

Mississippi X

Missouri

Montana

Nebraska

Nevada

North Dakota

Ohio

Oklahoma

Oregon

X X X X X X X X X

South Dakota

Utah

Washington

Wyoming X

National Conference of State Legislatures
1560 Broadway, Suite 700
Denver, Colorado 80202

For more information on Elections - contact icniiie.drngefrrincsl.org or tini.storevfr7mcsl.org

http:/immw.ncsl.org/programs/lcgman/elcct/intypc.lum
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National Conference of State Legislatures

Signature Requirements: Constitutional Initiatives

STATE

Arizona

Arkansas

California

Colorado

Florida

Ilinois

Massachusetts

Michigan

Mississippi

Missouri

Montana

Nebraska

Nevada

North Dakota

[EEN

NCSL Home Patzc

SIGNATURES

15% of total votes cast for position of
governor in last election

10% of total votes cast for position of
governor in last election

8% of total votes cast for position of governor

; in last election

5% of total votes cast for all candidates for
office of secretary of state in last election

8% of total votes cast in the state as a whole
in the last presidential election
8% of total votes cast for position of governor

in last election

3% of total votes cast for position of governor
in last election

10% of total votes cast for position of
governor in last election

12% of total votes cast for position of

governor in last election

8% of total votes cast for position of governor
in lasi election

10% of qualified electors

10% of eligible voters

10% of total votes casi in the last general
election

4% of resident population

Elections Page

GEOGRAPHIC DISTRIBUTION

None

Signatures from 5% of registered voters from
at least 15 of 75 counties

None

None

Signatures equal to 8% of votes cast in the
last presidential election in 12 of the state's 23
congressional districts

None

No more than 25% of signatures may be from
one county

None

Signatures from any one congressional district
shall not exceed 1/5 of total number of
signatures required

Signatures equal to 8% of votes cast for
governor in the previous election from each
of 6 of the state's 9 congressional districts

Signatures from 10% of qualified electors in
each of 40 of the state's 100 legislative
districts

Signatures from 5% of registered voters in 3S
of 93 counties

Signatures equal to 10% of total number of

votes cast in the last general election from at
least 13 of the 17 counties

None

3/13/99 11:42 AM
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Oiiio

Oklahoma

Oregon

Utah

10% of total votes cast for position of
governor in last election

15% of total votes cast for the office receiving
the highest number of votes in last general
election

8% of total votes cast for position of governor
in last election

10% of total votes cast for position of
governor in last election

lit(p:/Avwww.ncs!.org/programs/lcgmaii/elect/constinil.htin

Signatures equal to 5% of total votes cast for
governor in the last general election from at
least 44 of the 88 counties of the state

None

None

Signatures equal to 10% of total votes cast for
governor in acounty for at least 20 of the
state’s 29 counties

National Conference of State Legislatures
1560 Broadway, Suite 700
Denver, Colorado 80202

For more information on Initiatives and Kcfcrendums - contact iemiie.drai’efliincsl.oriz
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N2li National Conference of State Legislatures

R estrictions on the Use ofthe Initiative

NCSL Home Pauc Elections Paizc

Alaska: No revenue measures, no appropriations, no acts affecting the judiciary, no local or special
legislation. Limited to one subject.

California-. Limited to one subject.
Colorado: Limited to one subject.

Florida: Limited to one subject.

Illinois'. Allowed only for amendment of constitutional Article IV, relating to structural and procedural
subjects concerning the legislative branch.

Maine: Any measure providing for an expenditure of funds in excess of those appropriated becomes
inoperative 45 days after the legislature convenes.

Massachusetts: No measures relating to religion, the judiciary, specific appropriations and local or special
legislation.

Michigan: The initiative power extends only to laws which the legislature may enact.

Mississippi: The initiative cannot be used to repeal or modify the state's Bill of Rights; to amend or repeal
provisions relating to the state's public employees' retirement system; to amend or repeal Mississippi's
constitutional right-to-work provision, or to modify the initiative process.

Missouri: Limited to one subject. Not used for appropriations of money other than new revenues created
and provided for by the initiative. Cannot be used for any purpose prohibited by the state's constitution.

Montana: Cannot be used for appropriations or for local and special laws.

Nebraska: Limited to matters which can be enacted by legislation. The same measure cannot be initiated
more often than once in three years.

Nevada: Initiative measures may not make an appropriation or require an expenditure of money unless a
sufficient tax is provided as part of the initiative proposal.

North Dakota: Not for emergency measures. Not for appropriation measures for the support and
maintenance of stale departments and institutions.

Oklahoma: Initiatives rejected by the voters cannot be proposed again for three years by less than 25
percent of the state's legal voters.

| of 2 3/13/99 11:56 AM
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NCSLNET: Restrictions on the Use of the Initiative http:/Mmmw.ncsl.org/programs/legman/elect/inrcslricl.lUni

Wyoming: Cannot be used to dedicate revenues; to make or repeal appropriations; to create courts; to
define the jurisdiction of courts; to prescribe court rules; to enact local or special legislation or to enact

legislation prohibited by the Wyoming constitution. The

same measure cannot be initiated more often than once in five years.

Source: National Conference of State Legislatures, May 1997

National Conference of State Legislatures
1560 Broadway, Suite 700
Denver, Colorado 80202

For more information on Elections - contact iennic.drage@ncsl.org or tim.storev@ncsl.org
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Signature Requirements: Statutory Initiatives

NCSL Home Page Elections Page
STATE SIGNATURES , GEOGRAPHIC DISTRIBUTION
Alaska 10% of total votes cast in last general election At least one signature by voters resident in each ofat
] least 2/3 of state's 27 election districts
Arizona 10% of total votes cast for the position of None
governor in the last election
Arkansas 8% of total votes cast for the position of Signatures equal to 4% ofvotes cast for governor in the
governor in the last election previous election from at least 15 of 75 counties
California 5% of total ...tes cast for the position of None
governor in the last election
Colorado 5% of total votes cast for all candidates for None
office ofsecretary ofslate in last election
Idaho 6% ofregistered voters at the time of the last 6% ofregistered voters from each of 22 counties
general election
Maine 10% of total votes cast for all candidates for None

office of governor in last election

Massachusetts 3% of total votes cast for position ofgovernor ~ No more than 25% o fsignatures may be from voters in a
in last election single county

Michigan 8% of total votes cast for position ofgovernor ~ None
in last election

Missouri 5% of total votes cast for position of governor  Signatures equal to 5% of the total votes cast for
in last election governor in the previous election from each 0f2/3 of the

state's 9 congressional districts

Montana 5% ofqualified electors in the state at large Signatures equal to 5% of the total votes cast for
governor in the previous election in each of at least 34 of

the state's 100 legislative districts

Nebraska 7% of registered voters in the state Signatures equal to 5% of registered voters in each of 38
0 f the state's 93 counties
Nevada 10% of total votes cast at the last general Signatures equal to 10% of total number of votes cast in
election the last general election in each of at least 13 of the 17
counties
1
North Dakota 2% of resident population of the state None
Ohio 3% of total votes cast for position of governor  Signatures equal to 1.5% of total vote cast for governor
at the last election in the last election from each of44 of the state's 88
3/13/99 1:54AM
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Oklahoma

Oregon

South Dakota

Utah

Washington

Wyoming

lillp:/Avww.ncsl.org/progranis/icgmax/clecl/stalmit.)im

counties
8% of total votes cast for the office receiving None
the highest number of votes in last general
election

6% of total votes cast for position of governor  None
in the last election

5% of total votes cast for position of governor  None

in the last election
1

10% of total votes cast for position of
governor in the last election

Signatures equal to 10% of the votes cast for governor in
the last election from at least 20 of the state's 29 counties

8% of total number of votes cast for the office None
of governor at the last election

Signatures of 15% of the qualih. i voters in at least 2/3

15% of total votes cast in last general election
of the state's 23 counties

National Conference of State Legislatures
1560 Broadway, Suite 700
Denver, Colorado 80202

For more information on Initiatives and Ucferenduins - contact ieitnie.drage@iicsl.org
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CS FOR HOUSE JOINT RESOLUTION NO. 28( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES PHILLIPS, Ogan

A RESOLUTION
Requesting that the National Marine Fisheries Service and the United States
Congress act immediately to reverse the decline of the Cook Inlet beluga whale
population and to regulate the harvest of the beluga whales in Cook Inlet until

the beluga whale population has recovered.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the National Marine Fisheries Service (NMFS) is responsible under the
Vlarine Mammal Protection Act (MMPA) for management and protection of beluga whales
n Alaska; and

WHEREAS NMFS has concluded that, although the data on population trends of Cook

hlet beluga whales are incomplete, the Cook Inlet beluga whale population appears to have

leclined in recent years; and

WHEREAS NMFS has concluded that the Cook Inlet beluga whale population was

it least 650 in 1994; and
WHEREAS the most recent NMFS surveys place the Cook Inlet beluga whale

>opulation at a minimum of 347; and

WHEREAS environmental groups have recently petitioned NMFS to list the Cook

-1- CSHJR 28( )
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Inlet beluga whale population as either threatened or endangered under the Endangered
Species Act; and

WHEREAS listing of this population under the Endangered Species Act would have
significant negative effects on the economies of Cook Inlet as well as the entire state; and

WHEREAS there are procedures under the MMPA that provide for the regulation of
the harvest of marine mammals; and

WHEREAS NMFS has apparently been reluctant to use its existing authority under
the MMPA allowing for the regulation of harvests; and

WHEREAS continued delays by NMFS could further contribute to the decline in the
Cook Inlet beluga whale population; and

WHEREAS the MMPA also specifically authorizes the Secretary of the United States
Department of Commerce to enter into cooperative agreements with Alaska Native
organizations to conserve marine mammals;

BE IT RESOLVED that the Alaska State Legislature respectfully requests the
National Marine Fisheries Service to immediately begin the process of reviewing the status
of Cook Inlet beluga whales to determine whether the status under the Marine Mammal
Protection Act should be changed; and be it

FURTHER RESOLVED that the Alaska State Legislature respectfully requests that
he United States Congress immediately consider legislation amending the Marine Mammal
Jrotection Act to require the National Marine Fisheries Service to regulate the harvest of Cook
nlet beluga whales in cooperation with the local Native subsistence users until the population
las recovered; and be it

FURTHER RESOLVED that the Alaska State Legislature respectfully requests that
he United States Congress provide the National Marine Fisheries Service with adequate
inancial resources to secure, in cooperation with the Alaska Department of Fish and Game
nd the local subsistence users, the information and management tools necessary to ensure that
lie Cook Inlet beluga whale population is not placed in jeopardy, that Alaskans dependent on
le beluga whale resource are not unnecessarily penalized, and that associated industries in
le state are not placed at risk.

COPIES of this resolution shall be sent to the Honorable William M. Daley, Secretary

f the United States Department of Commerce; and to the Honorable Ted Stevens and the

SHIR28( ) -2-
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Honorable Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S.

Representative, members of the Alaska delegation in Congress.

-3 CSHJR 28( )
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THE ALLIANCE 19074653265

THE ALLIAMUCE

... for responsible developnont of Alaska's Cil, Cas & Mineral Resources

March 22,1999

Representative Scott Ogan
Alaska State Legislature
State Capital (MS 3100)
Juneau, Alaska 99801-1182

RE: House Joint Resolution 28 —Alliance Support

Dear Representative Ogan

The Alaska Support Industry Alliance (the Alliance) is a trade association
representing nearly 350 members engaged in business within the oil and gas
industries. Our mission is to foster and promote the safe and environmentally

sound development of natural resources.

® The Alliance supports the proposed CS for House Joint Resolution 28
relating to the Cook Inlet Beluga Whales.

Recognizing the importance of healthy beluga whale presence in the Cook

Inlet as essential, the Alliance supports management of the subsistence hunt to

protect the beluga and keep federal regulations to a minimum. We further
believe this management would allow an upcoming lease sale for oil and gas

activity in Cook Inlet to continue in a timely manner.
Thank you for quickly addressing this issue, and allowing u9 to comment.

Sincerely,

Karen Cowart
General Manager

001
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for Alaska,

Inc.

March 22,1999

Representative Scott Ogan

State House of Representatives

State Capitol
Juneau, AK 99801-1182

Re: House Joint Resolution 28

Dear Representative Ogan:

%ZWest Rrewecd Lane, Suite

Fae( SN2

Anchorage, Alaska PHB-AIH
wnail: esourcas@aknJc org

On behaif of the Resource Development Council for Alaska, Inc. (RDC), |
would like to express our support of the proposed CS for House Joint

Resolution 28 (HJR 28).

This resolution is an important step toward

reaching a responsible solution to the declining beluga whale population in
Cook Inlet.

RDC's membership is very concerned with the current state of the beluga
Continued decline of population could
result in additional federal regulation of all activities in the Cook Inlet.

whale population in Cook Inlet.

The Cook Inlet Areawide Lease Sale, shipping to and from the Port of
Anchorage, the Municipality's sewage treatment facility at Point Woronzof,
sport and commercial fishing, and tour operators will all be affected by

additional federal oversight.
hunt to protect the beluga and keep federal regulations to a minimum.

RDC supports management of the subsistence

RDC applauds the Legislature for its rapid reaction to this issue. Due to the
seriousness of the beluga's decline, no time can be wasted in implementing

a plan to protect the health of the whales.

in addressing the issue.

Thank you for the opportunity to comment on this issue.

Sincerely,

RESOURCE DEVELOPMENT COUNCIL
for Alaska, Inc.

Ken Freeman
Executive Director

ilJR 28 is an important first step

** TOTAL PAGE.002 **
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FISCAL NOTE

T R sesson

Revision Date:

Title: LOOK. JLh/e ®h 4 Plipn/a P/an
Sponsor:
Requester: KeSoc”rdCS

Expenditures/Revenues
OPERATING EXPENDITURES FYO00 FY 01
Personal Services 0.0 0.0
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0

CAPITAL EXPENDITURES 1

ICHANGE IN REVENUES [ ] 1 !

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Menlal Health
1091 Designated Program Receipts
TOTAL 0.0 0.0

Estimate of any current year (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

[J0 fiscal

Loral( PitUr, House.

Prepared by

Rt.SnurreS

H3R 2%

BILL NO.

Dept, Affected
BRLI"
Component”

Component Sorial No._

(Thousands of Dollars)

FY 02 FY 03 FY 04 FY 05
0.0 0.0 0.0
0.0 0.0 0.0
1
(Thousands of Dollars)
0.0 0.0 0.0

Phone y>5~3 .7S3

Pago L of

Phone
Dale 3'11 '99

0.0

0.0

0.0



Alaska State Legislature

State Capitol
Room 411
Juneau, Alaska 99801-1182

Official Business
Phone: (907)465-2689
Fax: (907)465-3472

Representative Gail Phillips

Sponsor Stat tement
HR 28

A Resolution requesting that National Marine Fisheries Service (NMFS) and
Congress actimmediately to reverse the decline of Cook Inlet Beluga whales and

regulate the harvest until the population has recovered.

Despite the fact that the available data concerning Cook Inlet Beluga whales is weak
and incomplete, the information that is available through agency surveys indicates that
this population appears to be declining. If the information is only a relative measure of
abundance, the population has declined markedly.

The National Marine Fisheries Service has indicated that its data shows that this
population could become extinct within a decade if the present trend is not reversed.
According to NMFS this beluga population, estimated at around 350, has declined by

nearly 50% since 1994.

Although there are some disagreements as to the accuracy of NMFS data and the
cause of the apparent decline, according to the best scientific expertise available the
major cause of the decline is hunter harvest. According to NMFS and the Alaska
Department of Fish and Game, the harvest needs to be reduced from an annual
harvest of about 70 - 80 to less than seven to allow for recovery.

According to the provisions of the Marine Mammal Protection Act (MMPA), Alaskan
Native harvest of marine mammals cannot be regulated until a species has been
declared depleted. Itis recognized that this process is cumbersome and complicated,
but the review and finding of depletion is the logical way to proceed, if the present
information is even relatively accurate. A finding of depletion under the MMPA provides
the federal agency with adequate authority to regulate the harvest until the population

has adequately recovered.

We have been advised that some environmental and animal rights groups have
petitioned NMFS to list the Cook Inlet Beluga whale under the Endangered Species Act
(ESA) as either threatened or endangered. A listing of this species under the ESA
could have devastating effects on a variety of economies in Cook Inlet, including oil
exploration and production as well as commercial, recreational and subsistence

fisheries.



Page Two

This resolution calls for NMFS and Congress to live up to their responsibilities and
address this issue before the agency or the federal courts determine that listing under
me ESA is actually warranted. This resolution recommends that NMFS be given clear
authority to regulate the harvest through a review and finding of “depletion” under the
MMPA and that Congress amend the MMPA to give the agency authority to control the

harvest - at least for a specific period of time.

This resolution also calls for Congress to fund adequate research and management
programs for NMFS to address the data deficiencies and to provide adequate funds for
management needs. Nothing in this resolution precludes continuing efforts by NMFS
and the local Beluga whale hunters from continuing to work cooperatively to address

the decline of the whale population.

It is extremely important to stress that there is some urgency here. Continued delays
and agency foot-dragging can only lead to severe economic consequences. ltis
unacceptable for the major economies of this region to be totally dependent on the
uncertainties based on the chance that this population will show signs of recovery in
subsequent years. Although it is arguable that this population truly qualifies for listing
under the ESA at this time, there is little doubt that the federal courts will look favorably
on litigation to list this population if the present decline continues. A look at the Steller
sea lion in the North Pacific gives us plenty of ammunition to support this claim.

The time for action is now.



YR.

1963
1964
1978
1978
1982
1988
1993
1994
1995
1996
1996
1997
1997
1998
1998

COOK INLET BELUGA WHALES

SUMMARY OF SURVEY DATA

“ESTIMATES” AGENCY OR GROUP COMMENTS

300-400 STATE

300-400 STATE
450 UNIVERSITY OF AK
500 INTERAGENCY GROUP
400 STATE SAW 200-300

300-450 STATE
344 NMFS SAW 344, NO CORRECTION
653 NMFS SAW 279, CORRECTED
491 NMFS SAW 328, CORRECTED
594 NMFES SAW 361, CORRECTED
891 ABWC
440 NMFES SAW 264, CORRECTED

752-861 ABWC
347 NMFS SAW 194, CORRECTED
500 ABWC

GENERAL INFORMATION:

Survey data most accurate from 1994 to present. Correction factors appear
complicated, but are generally between 2 - 3 times number visually

counted.

Concern for this population has existed for over 5 years. NMFS has
discussed listing in early 1990’s.

The early 1990’s harvest was estimated at 15 - 20 per year. Present harvest
levels are estimated between 70 - 100 per year. The last five year average

harvest estimated to be approximately 75 per year.

Scientists agree that this population can not sustain the present level of
harvest.

NMFS classified Anchorage as a Native village soon after the Marine
Mammal Protection Act passed which makes it legal to sell beluga meat in

that community.
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MEMORANDUM
TO: Ted Popely
Ron Somerville
FROM: BillH o rn [/
Beth Q uevlIP/r VIA TELEFAX
DATE: March 1, 1999
RE: Possible Emergency Listing of Cook Inlet Belugas as Threatened Species

Several environmental groups, including the National Audubon Society and possibly the
Center for Marine Conservation, Trustees for Alaska as well as several others, are expected to
petition the federal government to list Cook Inlet Beluga whales as a threatened species under the

Endangered Species Act.

The groups suggest the purpose of the petition is to temporarily stop Native subsistence
hunting o fthe whales, whose population is estimated by the National Marine Fisheries Service to have
dropped 65 percent in the last ten years. The potential petitioners contend that they are not against
subsistence whale hunting, and that they would not be adverse to hunting resuming eventually under
a more tightly controlled and monitored system.

Theoretically, the emergency petition would shorten the review period necessary hefore a
listing can occur by 75 percent. However, such petitions are rarely granted, and, if this one was
granted it would take until late spring, possibly June before a listing could be made.

The National Marine Fisheries Service has scheduled a meetings for March 8 and 9 to address
the 1999 harvest o fbelugas and subsistence hunting issues.
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MEMORANDUM
TO: Ted Popley
Ron Somerville
FROM: Bill Hornr ; VIA TELEFAX
Beth Quevli
DATE: November 23,1998
RE: Federal Reoister Notice regarding Cook Inlet Beluga Whales

The National Marine Fisheries Service (NMFS) announced that it Is initiating a
status review of.the Cook Inlet beluga whale population to determine whether designation
under the Marine Mammal Protection Act, or a change in ESA classification is warranted.

In a November 20 Federal Register Notice (63 £E 64228-64229), NMFS announced
they would conduct the review, in conjunction with the Alaska Beluga Whale Committee
and the Cook Inlet Marine Mammal Council, to give consideration to the current status of
the population, their distribution, abundance and trends, food habits, biohealth parameters,
and reproductive parameters. The review will also examine the effects of Native
subsistence harvest and the potential effects of other humanly induced impacts.

All interested parties should submit pertinent information and comments by
January 19, 1999.
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State

BX’T M KIZZIA
ily News reporter
. Atatime when Alaska is “pulling ap’rt at
ihe seams,” only Gov. Tony KnowleS can take
steps 10assure that Native institutions have a
Blace in the state, members of the_governor’s
ural Governance Commission said Monday.
Meeting with two of Knowles' top aides, the
CDnrrujj.cn . thewords “Native"ar.d "t.ihe"
seem taboo in the Alaska Legislature. They
called on Knowles to heed their r-ni| for state
recognition of Limited tribal self-government.

_ The alternative, they said, would be grow-
ing Native militancy, civil disobedience and a

turning awtay from” the state to the federal 1

government.”

“The wedge is deeper and more hurtful
than many people understand," said former
state Sen. Arliss Sturgulewski, who said the
10-month-old commission had traveled to the
B-sh to hear village sentiments. "I think
we re at real peril "if we do not recognize
what's really happening in this state.'

“The governor can do a lot, just as gover-

rural panel calls for Iimited N ative self-rule

or, said 1anana Chiefs Conference presi-
(qentwﬁll Mlayo. | prest

Commission members said they want the
state to do more contracting with’tribes and
mvolve t{lbes mor? in managing natural re-
sources, for example.

Knowles chiefof staff Jim Ayers offered
no SEecmc promises to the commission at its
Anchorage meeting. But he said Knowles rec-
ognized the importance ot AjuSku's uiversity

Please see Back Page. PANEL
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State

BX’TRIM KIZZIA
ily News reporter . _

t atime when Aluska is "pulling upart at
the seams," only Gov. Tony Knowles can take
steps to assure that Native institutions have a
Blace in the state, members of the,governor’s

ural Governance Commission said Monday.

Meeting with two of Knowles' top aides, the
comm.;j.Lti said the words "Xar.ve™ar.J “i.tlie"
seem taboo in the Alaska Legislature. They
called on Knowles to heed therr call for state
recognition of limited tribal self-government.

rural panel calls for Iimited

_ The alternative, they said, would be grow-
ing Native militancy, civil disobedience and a
turning away from™ the state to the federal
government.,”

"The wedge is deeper and more hurtful
than many people understand,” said former
state Sen. Arliss Srurgulewski, who said the
10-month-old commission had traveled to the
Bv.sh to hear village sentiments. "I think
we're at real peril "if we do not recognize
what's really happenlng in this state."

"The governor can do a lot, just as gover-

N ative self-rule

nor," said Tenana Chiefs Conference presi-
dent Will. Mayo. ,

Commission members said they want the
state to do more contracting withtribes and
involve tribes more in managing natural re-
sources, for example. _

Knowles chief of staff Jim Ayers offered
no SRGCIfIC promises to the commission at Its
Anchorage meeting. But he said Knowles rec-
ognized the importance of Alaska's diversity.

Pleaso see Back Page. PANEL
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PANEL: More Native control sought

Continued Irom Page A-1 |

_Ayers urged the commission to work with
tiie iew federal Denali Commission, created at
the behest of U.S. Sen. Ted Stevens. He said the
commission appeared to have a secure source
of funds and an interest in finding a way to
make Alaska's rural governments.work”*-A,
« "That's where the governor feels'theTU-

ture is. It"snotin trying to work some dealoutJ

with the Legislature," Ayers said.

Some Republican legislators have argued
that the state's laws must he colorblind and
should leave the historical recognition of
tribes to the federal government.

~Commission memDbers said they found tlte
visit from Avyersand Attorney General Bruce
Botelho reassuring. But the Denali Commis-
sion is a federal initiative. They said they re-
main worried by what they view as attacks on
rural Alaska inside stare government.

_ Last year, urban-rural divisions broke out
in the Legislature over school-funding formu-
las and subsistence. This year, commission
members said, new splits arc emer?mg.oyer
continued subsidies for village electricity,
tribal authority over welfare, “tad the possi-
bility of eliminating tho Department of Com-
munity and Regional Affairs _

"It's the only adgency {_rural Narives) feel
can hear them and that (lie/ can trust,” said
commission member Marlene Johnson.

Avyers said no restructi ring decision had
been made but the department wouldn't be
eliminated without providing an alternative
for rural Alaska. , o

Other issues perceived to be anti-Native
were raised Mo,ndar, especially a new voter-
approved official-English " law.  Willie
Kasayulie of Akiachak, president of the
School Board of the Yupiit School District,
said the state’'s preparation of a new exit
exam for high school seniors is viewed by
many rural villagers as a threat. _ .

"We know for sure that many Natives will
fail that exit exam," he said. _

At a time when Canada_is creating the
Nunavut territory, where politics will be dom-
inated by a Native majority, Alaska's North-
west Arctic Borough and North Slope Boroug
have met tog,ether— a "historic" first — to be-

gin disc ml3ng common interests, said North-

west Are tc Borough Mayor Chuck Greene.

"There's a sense in rural Alaska that this
commission is our last chance." Greene said.
"I think they're just holding out to see what

haprpens here." o
he rural governance commission was ap-

*Theres a sense iIn rural
Alaska that this commission
is our last chance. /think
theyte just holding out to see

Jiwliathappens hero*

— Northwest Arctic Borough
Mayor Chuck Greene

Eomted h¥ Knowles at the time of the U.S,
upreme Court's Vcnetie decision, which said
tribes had only limited authority in Alaska. It
was charged ‘with finding creative ways to
improve seIf-?overnance In rural Alaska.

"We want to help heal, not continue in any
way to drive Beople aM)a_rt,” said commission
co-chairman Byron Malioct. "This is a last
chance for the State to come right.” _

Despite the governance commission's high
Proflle in rural Alaska, the group was forced
0 cancel a meeting in December because it
ran out of state funding. Million said. Ayers
took blame for that and apologized. _

The commission said it plans to present fi-
nal recommendations to Knowles by June. It
is discussing measures that wou'd e_n_coura_gie
the stare to clarify qontractlngi_ policies with
tribes, strengthen village public safety, and
cooperate with tribes on health, welfare and
resource programs. _

“If the governor will not provide the lead-
ership in resolving this. | think Alaska is go-
ing to be in real trouble." said commission
member Vic Fischer, another former 3tnte
senator. _

Native leaders said Monday they expect
the new Denali Commission to focus mainly
on construction pr0|Nects. In addition, the
Alaska Federation of Narives is holding hear-
ings around the state as the group draws up
recommendations to make to Congress about
rural governance.

AEN president Julie Kitka told the com-
mission Monday that many Natives are
watching northern Canada, where the new
territory 6f Nunavut will celebrate its incep-
tion April I. .

“Nunavut will have a great impact on what
pe,%ple here think about government," Kitka
said.

G Raportar Tom KUza can ba raachad at

tktzza@adn.com
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Wednesday, March 10, 1999

Whalers offer change
Feds hear proposal for new beluga hunting

guidelines

By TOM BELL
Daily News reporter

See Related File

While federal officials ponder
whether to list Cook Inlet's beluga
whales as an endangered species, a
group representing most cf the
Inlet's beluga hunters have
proposed fundamentally changing
the way they hunt.

They said they want to ban

commercial hunting and register all

hunters. They want to require

hunters to harpoon whales before

shooting, so fewer would sink and be lost, and to hunt only in
shallow waters, where they would be easier to recover.

Their proposal comes as federal officials, tribal leaders and hunters
begin hashing out some kind of agreement for regulating beluga
hunting. Both sides say they want "co-management,” which would
involve various sides creating and implementing a conservation

strategy together.

Carl Jack, one of the hunter leaders, and Daniel Alex, head of the
Cook Inlet Marine Mammal Council, said it could take a year to put
a deal together. In the meantime, before hunting begins this spring,
all sides should agree to an interim plan, they said. Talks continue

today and Thursday.

Jack said the hunters and the federal officials share the same goal.

"We want a healthy stock so people who hunt can continue to do that
in the future,” he said.

For the past several years, hunters and federal officials have been
talking about creating a co-management plan, but nothing has come
of it. Such agreements exist between Native hunters and the federal

government elsewhere in Alaska.

The effort to forge an agreement has gained urgency because of

3/10/99 10:23 AM
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concern that the Inlet beluga population is declining rapidly. A
federal scientist warned Monday that current hunting levels could
drive the Inlet's familiar white whales to extinction in a decade.

Some hunters believe a co-management plan might be the only way
to keep the whales from being listed as an endangered species. Last
week, a former hunter and a coalition of conservation groups
petitioned the government to implement such a plan.

If the National Marine Fisheries Service does not list the belugas as
endangered by June, the peak of the hunting season, environmental

groups will probably take legal action against the agency, said Doug
DeMaster, director of the Seattle-based National Marine Mammal

Laboratory.

Without a co-management plan in place, he said, the agency wouldn't
stand much ofa chance in court.

Valerie Brown, staffattorney for Trustees for Alaska, described the
hunters' proposal as a significant step forward. But she said the
Endangered Species Act sets explicit scientific criteria for listing
animals as endangered, such as a dramatic drop in population.
Whether NMFS can strike a deal with hunters, she said, has nothing
to do with those scientific rules.

An interim agreement would help prevent the beluga population
from declining more, she said, but "that's not going to stop they from
being endangered. They are endangered now."

She said she suspects the government wants to avoid listing the
animals as endangered for political reasons. The agency would then
have to monitor all human activity in the Inlet, including the oil and
gas industry, for the potential effects on the beluga population, she
said.

On April 21, the state is scheduled to auction large sections of the
Inlet for oil and gas development. At Tuesday's conference, Brown
held up maps showing that some of those lease areas have been
identified by scientists as critical habitat for belugas.

During public comment Tuesday, one former hunter read a "dear
human beings™ letter written from a whale's perspective. A woman
wearing a kuspuk cried as she talked about her frustrations as she
watched the whale population crash while people seemed unwilling
to agree on a solution. Gilbert Paniptchuk, an Anchorage hunter,
angrily said the whales are not in decline and that outsiders were
intruding on the traditional lives of Natives.

"We are up against people who are trying to destroy what Native
people have and enjoy," he said.

The fisheries service has up to a year to make a decision about
whether to list the Inlet beluga as endangered, but it can also list it
immediately. Even if it put the whale on the list today, the agency
could not stop this year's whale hunt without going through a formal
process that could take from several months to a year.

http://152.52.2.248/stories/T99031075.html
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The beluga population, estimated at 350, has declined nearly 50
percent in five years, federal scientists say. They say the Cook Inlet
beluga stock is distinct and isolated from the state's other belugas.
Some Native hunters say the whales are part ofa larger Gulfof
Alaska population and that there are fewer whales in the upper Inlet
because there are fewer fish here.

* Daily News reporter Tom Bell can be reached at tbell@adn.com

See related stories from:
Tuesday. March 9. 1999
Thursday. March 4. 1999
Saturday. February 27. 1999
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TENTH AMENDMENT

Thepowersnnot
delegated to the
United States by
the Constitution,
norprohibited by it

to the States,
are reserved to the
States respectively,

ortothepeople.
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Executive Summary

From Privileged Sovereignty to Popular Sovereignty. sov-
ereignty is supreme political authority -- the ultimate source
of political power. To the extent that a government or a person
is sovereign, that government or person is not subject to the
orders or compulsion of outside agencies.

“Privileged sovereignty,” sovereignty exercised by the few
has existed throughout most of history. This produced arbi-
trary laws, and resulted in people becoming the servants of
government. Approximately 200 hundred years ago, a world-
wide revolution began, involving “popular sovereignty” —the
concept that the people, not an individual nor a privileged group,
are supreme. One of the most eloquent statements of popular
sovereignty is to be found in the Declaration of Independence,
which proclaims that governments must derive their powers
from the governed, and the governed have the right to change
the way in which they are governed.

Popular sovereignty involves the following principles: 1)
Fundamental rights are retained by the people —they are not
even delegated to the levels of government closest to the people;
2) People are equal under the law, and have equal access to
their government; and, 3) Government depends upon the con-
sent of the governed, and the people retain the right to alter
governmental arrangements.

Popular sovereignty replaced arbitrary laws with general
laws, and government as the master of the people with govern-
ment as the servant of the people. Popular sovereignty brought
a new and enduring political ideal, which Abraham Lincoln
characterized as: government ofthe people, by the people, and
for the people.
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Popular Sovereignty and the U.S. Constitution. As a
result of the American revolution, the states became sovereign
entities, drawing their powers from their citizens. Subsequent!"
the states delegated some of their sovereignty -- certain enu-
merated and limited powers —to the federal government,
through ratification of the Constitution. The states, on behalf
of the people, retain control over the Constitution through the
amendment ratification process.

Popular sovereignty is a hierarchy. Fundamentally, the
people are sovereign, and the people have delegated certain
elements of sovereignly to the states. Yet the people retain im-
portant elements of sovereignty, such as freedom of speech,
freedom of assembly, freedom of religion, choosing where to
live, choosing where to work, and many others. The states have
delegated certain of their powers to the federal government.
Ultimately, the source of supreme political authority is the

people. . . .

Tite United States: A Federation, not a Unitary State,
In a unitary state, all sub-national governments are creations
of and under the control ofthe national government. The United
States is not a unitary state; it is rather a federation of unitary
states. Unlike a unitary state, in the U.S., all local governments
and the federal government are the creations of and under the
control of the states. The Constitution, under the Tenth Amend-
ment, reserves to the states and to the people all powers that
are not delegated to the federal government. The Constitution
further requires that any changes to it —constitutional amend-
ments, must be approved by three-quarters of the states.

Federal Usurpation of)ﬁ’opular Sovereignty. Through the
years, the sovereignty of the states and of the people has been
eroded by illegitimate federal expansion. As the federal gov-
ernment has expanded, it has spent beyond its means and has
resorted to mandating actions by state and local governments
without providing the necessary funding. In enacting these man-
dates, the federal government has treated the states as subordi-
nate units of government, which they are not. The federal gov-
ernment has no general constitutional authority to mandate ac-
tions by the states. Federal authority over the states is largely
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limited to prohibitions relating to the constitutional rights of
individuals, and enumerated powers under the Constitution.
To the extent that the states are sovereign, they are outside
the reach offederal mandates. Rising concern with federal
expansion has_generated an historic sovereignty debate. |

Popular Sovereignty Is Inseparable from Democratic
ValUes. As government decision-making becomes more remote
from the people, they have less control, and their sovereignty
is diluted. Ever incremental dilution of popular sovereignty
restores privileged sovereignty. Popular sovereignty requires
that government decisions be made at the level of government
closest to the people that is competent to handle the issue. Thus,
while the states are sovereign, they should devolve whatever
powers are appropriate to the levels of government closest to
the people. Where government decisions are unnecessarily re-
mote, the power of interests that seek private gain at common
cost is increased. Moreover, as the federal government increases
its power, greater waste and duplication of effort occur. Gov-
ernment more remote from the people than necessary violates
the most fundamental democratic principles. Considerable
devolution of illegitimately acquired federal power is appro-
priate. Government of the people, by the people and for the
people is government that is closer to the people.

A Crisis of Governance. The original fundamental prin-
ciples of the Constitution have been violated by illegitimate
expansion of federal power. While there are encouraging signs
that Congress will engage in some voluntary devolution, it is
unreasonable to expect that the federal government will de-
volve itself of the powers that it has wrested from the states.
The people, through the states, can restore their sovereignty
by amending the Constitution to provide expeditious mecha-
nisms for restraining the federal government.

The ALEC Sovereignty of the People and Devolution
Agenda. The American Legislative Exchange Council (ALEC)
has developed a “Sovereignty of the People and Devolution
Agenda.” The principal element is a Declaration of Sovereignty,
which affirms the importance of fundamental law, proposes
principles by which popular sovereignty should be restored,



Sovereignty of the People and D evolution

and outlines strategies by which such restoration might occur.
The “Sovereignty of the People and Devolution agenda” also
includes proposed Constitutional amendments, model resolu-
tions and model legislation thatwould advance the sovereignty
o f the states and the people.
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Chapter 1

From Privileged Sovereignty

to Popular Sovereignty

Sovereignty is supreme political authority —the ultimate source
of political power. To the extent that a government or a person
is sovereign, that government or person is not subject to the
orders or compulsion of any other.

“Privileged sovereignty,” sovereignty exercised by the few, has
existed throughout most of history.

O Individual monarchs and dictators were considered
sovereign.

O Small groups were sovereign in plutocracies, such as
aristocracies or communist governments.

Such governments were limited only by the sovereign’s
self restraint. As a result, privileged sovereignty produced ar-
bitrary laws and other arbitrary government actions. The gov-
erned had few rights and virtually no access to the political
decision- making process. Privileged sovereignty involved a
“government of men” (a limited group of people) rather than a
“government of laws” (limited by fundamental principles).
Privileged sovereignty relegated the people to the status of ser-
vants of government or servants of the privileged.

In the decades surrounding American independence, po-
litical philosophers suggested that sovereignty be broadened -
- that “popular sovereignty” should replace privileged sover-
eignty. Government of the few was to be replaced by govern-
ment of the many. There was no more eloquent statement of
the imperative for popular sovereignty than that found in the
Declaration of Independence:

We hold these truths to be self-evident. That all men are
created equal, that they are endowed by their Creator with
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certain unalienable Rights, that among these are Life, Lib-
erty and the pursuit of Happiness. That to secure these
rights, governments are instituted among Men, deriving
theirjust powerfrom the consent of the governed.1

Under popular sovereignty, the ultimate political author-
ity resides with the people. Through popular sovereignty the
people “loan” power to government, which the people are free
to alter as they see fit.

That whenever anyform ofgovernment becomes destruc-
tive ofthese ends, it is the Right of the People to alter or
abolish it, and to institute new government, laying itsfoun-
dation on such principles and organizing its powers in
suchform, as to them shall seem most likely to effect their
Safety and Happiness}

In the ensuing centuries, popular sovereignty has spread
around the world. With the fall of the absolutist communist
(privileged sovereignty) regimes, popular sovereignty has ex-
panded substantially in the last decade.

Popular sovereignty involves the following principles:

1 Fundamental rights are reserved to the people. These
rights, such as freedom of speech and freedom of assem-
bly, represent sovereignty that the people do not delegate
to government, but which government is empowered to

protect.

2. People are equal under the law, and have equal access
to their government.

3. Governmentdepends upon the consent of the governed,
and the people retain the right to alter governmental ar-

rangements.

By delegating sovereignty to government, the people seek
to improve their lives in dimensions that would not be possible
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except by common action. Through government, the people
attempt to serve the common good by serving public purposes.3
Government serves the public purpose by the enactment of
general laws, limited bv fundamental principles, that apply to
all.4

What government doesfor one it should do for all and
whatgovernment does notdofor all, it should dofor none.5

The replacement of privileged sovereignty by popular sov-
ereignty established radically new values. Popular sovereignty
replaced arbitrary laws with general laws, government of the
few with government of the many, absolute government with
limited government, private purposes with public purposes, and
government as the master of the people with government as
the servant of the people. The rise of popular sovereignty rep-
resented the philosophical triumph of the Jeffersonian values
of individual liberty, limited government, and the free mar-
ket.6 According to Jefferson:

...awise andfrugal government, which shall restrain men

from injuring one another, which shall leave themfree to
regulate their own pursuits ofindustry and improvement,
and shall not take from the mouth of labor the bread it
has earned. This is the sum ofgood government?

Popular sovereignty brought a new and enduring political ideal,
which Lincoln characterized as:

..government of the people, by the people, andfor the
people.8

1 Declaration o f Independence.

2 Declaration of Independence. . . . L .
J See Jean Love and Samuel A. Bninelli (editors), "The Public Purpose," and "Serving ihe Public Purpose."

Legislative Issue Briefs, 3rd Edition, (Washington, DC: American Legislative Exchange Council. 1995).

= Fredrich A. Hayek, The Constitution of Liberty (Chicago. IL: University of Chicago Press: 1960).

5 Samuel A. Bninelli. "Serving the Public Purpose.” Fy1 (Washington. DC: American Legislative Exchange
Council, January 21,1992).

* Individualliberty in economic activities.

1 Thomas JcfTenon, 1801 Inaugural Speech.

*  Abraham Lincoln, Gettysburg Address.
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Chapter 2

Popular Sovereignty and the Constitution

As a result of the American revolution, the states became
sovereign entities, based upon a delegation of sovereignty by
their citizens. According to Alexander Hamilton:

The State governments by their original constitutions are
invested with completed sovereignty.9

At the same time, the people reserved elements of sover-
eignty to themselves through limits on the powers of state gov-
ernments. Constitutions were thus established to guarantee the
sovereignty of the people and to limit the scope of govern-
ment.

As time went on, a consensus developed that the common
good of the American states required establishment of a na-
tional government. The federal government was established
by the states through the Constitutional Convention and the
subsequent ratification process. State delegations were selected
by the state legislatures. As it developed, ratification would
require nine of the 13 states, and even then the Constitution
would be effective in only those states that ratified it.0In the
end, all 13 states ratified the Constitution. Thus the states, on
behalf of the people, delegated sovereignty with respect to some
powers to the new federal government. The Preamble of the
Constitution clearly recognizes the delegation of power by the
people.

We the People of the United States, in Order toform a
more perfect Union, establish Justice, insure domestic
Tranquility, providefor the common defense, promote the
general Welfare, and secure the Blessings of Liberty to
ourselves and our Posterity, do ordain and establish this.
Constitutionfor the United States ofAmerica.

The Constitution is a prescription for limited government
in which limited powers were enumerated for delegation to
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the federal government. The Bill of Rights limited government
still further.

The federal government became sovereign with respect to
its delegated powers, to the extent that its actions remained
consistent with its authority under the Constitution."”

This Constitution, and the Laws ofthe United States which
shall be made in Pursuance thereof; and all Treaties made,
or which shall be made, under the Authority ofthe United
States, shall be the supreme Law ofthe Land; 2

This limitation on federal power was explained by
Hamilton, a proponent of greater federal government power:

Eveiy act ofa delegated authority, contrary to the tenor
ofthe commission under which it is exercised is void. No
legislative act, therefore, contrary to the Constitution can
be valid. Todeny this would be to affirm that the deputy is
greater than his principal; that the servant is above his
master; that the representatives of the people are supe-
rior to the people themselves; that men acting by virtue
ofpowers may do not only what their powers do not au-
thorize, but what theyforbid.'2

The Supreme Court of the United States is popularly
thought of as the final arbiter of Constitutional questions. The
authority of the Supreme Court, like that of Congress and the
President, is limited by the Constitution. There is no similar
limitation on the people. Just as the people, through the states,
delegated some of their sovereignty to the federal government,
the people, through the states, remain the ultimate arbiter of
Constitutional questions. Through the Constitutional amend-
ment process, the people retain the authority to change or clarify
the Constitution. Under Article V, amendments to the Consti-
tution may be proposed by Congress.11 Alternatively, Article
V provides for a Constitutional Convention, which must be
called by Congress if sought by two-thirds of the states. Once
proposed, a Constitutional amendment is ratified upon adop-
tion by three-quarters of the states, either by state legislatures
or by state Constitutional Conventions.b
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Popular sovereignty under the Constitution involves del-
egations of power. The people have delegated certain elements
of sovereignty to the states, yet the people retain important
elements of sovereignty as guaranteed rights under the Con-
stitution. With respect to the elements of sovereignty retained
by the people, no government, federal, state or local is autho-
rized to interfere. The states, on behalf of the people, have
delegated to the federal government, certain elements of sov-
ereignty that were previously granted to the states by the people.

Thus, popular sovereignty is a hierarchy, which may be
illustrated by an inverted pyramid (see Figure 1). Fundamen-
tally, the people are sovereign. The people have delegated cer-
tain sovereign powers to the states. The states have delegated
certain of the powers delegated to them by the people to the
federal government. Ultimately, the source of sovereignty is
the people: Government of the people, by the people, andfor
the people.

f  The Federalist. . . - o
fl us constitution, Article V1. In fact. North Carolina and Rhode Island hod not ratified the Constitution by

(he first presidential election (1789) and did not take part in that election.
" See The Federalist, #S3.
US Constitution, Article VI.
The Federalist.
M By a two-thirds vote ofeach house of Congress. Unlike the legislative process, the signature of the President

is not required, and thus there is no Presidential veto. o
1 The method by which the slates ratify is up to the Congress. In all but one cose, ratification was by the state

legislatures, instead o f by state constitutional conventions.

10
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Chapter 3
The United States:
A Federation,Nota Unitary State

In a unitary state (nation), all sub-national governments
are subordinate to, or under the control of, the national gov-
ernment. The United States of America is not a unitary state, it
is a federation of unitary states. The sovereignty of the federal
government is granted by the people through the states. Through
the Constitutional amendment process, the states retain the au-
thority to alter the federal government. The federal govern-
ment has no such power over the states.’50n the other hand,
the states are unitary governments, not federations. Counties,
municipalities and other local governments are creations of
the states, and are subordinate to state government. Under the
U.S. federal system, the national government obtains virtually
all of its sovereignty from the people through the states.

Perhaps the most important sovereign power of the states
is their power over the federal government. In this process, the
states are equal.

O In obtaining the requisite number of state ratifications
for a Constitutional amendment, Wyoming (the state with
the smallest population) isjust as important as California
(the state with the largest population), which has 65 times
more people.

The states have sovereign power over the Congress in that
they may require Congress to call Constitutional conventions.I7

The sovereignty of the states and the people is demon-
strated by the fact that the states in concert limited even their
own ability to alter the Constitution —that:

...no State, without its Consent, shall be deprived of its
equal Suffrage in the Senate. B

Through the Constitution, the States delegated certain ele-
ments of their sovereignty to the federal government, while

1
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retaining all other sovereign powers granted to them by the
people. The Tenth amendment to the Constitution specifies that:

The powers not delegated to the United States by the Con-
stitution, nor prohibited by it to the States, are reserved
to the States respectively, or to the people.™

Even before the Tenth Amendment was proposed, Hamilton
strongly asserted the view that the states would retain a sub-
stantial degree of sovereignty under the Constitution:

the State governments would clearly retain all the rights
of sovereignty that they before had, and which were not
... exclusively delegated to the United States. This... alien-
ation (removal) of State sovereignty would only exist in
three cases:

Where the Constitution in express terms granted an ex-
clusive authority to the Union;

where itgranted in one instance an authority to the Union,
and in another prohibited the Statesfrom exercising the
like authority; and

where it granted an authority to the Union to which a
similar authority in the States would be absolutely and
totally contradictory and repugnant.D

Thus, under even after establishment of the federal gov-
ernment, the people, through the states remain the ultimate
repository of sovereignty.

*While (he federal government may establish new stales, its authority
is puisuant to the US Constitution, as authorized by the states.
"~ US Constitution. Article V.
" US Constitution, Article V.
" US Constitution, 10th Amendment.
The Federalist. Underlining indicates emphasis by Hamilton.

»
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Chapter 4

Federal Usurption of Popular Sovereignty

But through the years the sovereignty of the people and
the states has been eroded by acts of Congress, Presidential
executive orders, and regulations issued by executive depart-
ments, and the failure of the U.S. Supreme Court to curb the
expansion of the federal government. Federal power could have
been legitimately expanded by the states and the people through
the established Constitutional processes. But that has not been
the case. The dilution of sovereignty through federal expan-
sion has been illegitimate —it is nothing less than usurpation.
Each of the three branches of the federal government have used
logic that strains rationality to justify the illegitimate central-
ization of power at the federal level.

O Forexample, a 1940s Supreme Court decision upheld
a federal law that subjected to federal regulation a farmer’s
production of wheat for personal consumption under the
dubious logic that such production impacted interstate
commerce.2

As the federal government assumed sovereignty in excess
of its authorization, its appetite for spending has greatly ex-
ceeded the available financial resources. The financial failure
of the federal government is so pervasive that the very eco-
nomic future of the nation is threatened.2The nation’s accu-
mulated federal budget deficits have produced a federal gov-
ernment debt (national debt) nearing $50,000 per household.
Interest on the federal government debt consumes one-sev-
enth of the current federal budget —and that will continue to
rise. The congressional Bi-Partisan Commission on Entitle-
ment and Tax Reform reported that if current spending trends
continue: 3

In less than 20 years, virtually all federal revenues will
be required to payfor entitlements, such as social secu-

13
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rity, Medicare and Medicaid, and interest on thefederal
government debt. Nothing will be left overfor infrastruc-
ture, defense, or the multitude ofother programs.

Over the next 40 years, federal tax increases of 75 per-
cent will be required to simply maintain presentfederal
programs because spending is escalating so rapidly.2*

In recent years, growing concern about the rising federal gov-
ernment debt and the federal deficit has made it more difficult
to increase program outlays by raising federal taxes. But the
federal government has continued to usurp power, especially
by imposing mandates on state and local governments, while
providing little or no funding for their implementation. Un-
funded mandates have created substantial burdens for state and
local governments.

For example, the state of California estimates that unfunded
and under-funded federal mandates cost it $8 billion per years
(approximately one-fifth of state general expenditures).

By imposing mandates on the states, the federal govern-
ment has illegitimately relegated the states to a subordinate
status. The United States has begun to resemble a unitary na-
tion, rather than a federation, in contravention ofthe U.S. Con-
stitution.

State and local government officials have become con-
cerned about unfunded federal mandates. And, injust a few
years, this concern has blossomed into an historic debate.26
Supporters of unfunded federal mandates often suggest the im-
portance of national standards and express concerns that fed-
eral imposition of mandates is necessary; otherwise the states
will fail to act. While this concern is at least partially rooted in
an arrogance that perceives state and local governments to be
less competent than the federal government, there is a more
important problem. In and ofitself, an apparent needforfed-
eral action does not meet the threshold tojustify federal ac-
tivity. Only the Constitution can do that. The Constitution does
not grant the federal government any general power to impose
mandates on the states or their local levels of government.Z

14
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Federal authority over the state' is largely confined to pro-
hibiting or limiting what the state;; may do. The federal gov-
ernment forbids the states to violate the Constitutional rights
ofindividuals. It can preclude or limit state activity with re-
spect to powers that are delegated to the federal government.
But federal power to order a state to act is very limited. For
example, the federal government can require the states to place
theirmilitias underfederal control in time ofemergency.28 But,
despite the limited authority of the federal government over
the states, Congress has routinely imposed costly mandates on
the states and their subordinate governments.

The authority ofthe federal governmentto require the states
to perform activities, or to perform them in any particular way,
is constitutionally limited. Hamilton, as noted earlier, viewed
the states as retaining sovereignty except where particularpow-
ers were delegated to the federal government, an interpreta-
tion added to the Constitution itselfin the Tenth Amendment.
To the extent that the states are sovereign, they are outside
the reach offederal mandates.

The proliferation of federal mandates raises fundamental
questions of federal power in relationship to that of the states
and of the people. Federal usurpation of popular sovereignty
has risen to the top of the public policy agenda.

| Wickard v. Filoum, 317 US 111 (1942).

" Forexample, one economic report suggests dial average after lax incomes ma?/ decline by
nearly two thirds over the next fort%years Iar%ely as a result ofescalating federal spending. Sec
Neil Howe. "Why the Graying of the Welfare State Threatens to Flatten the American Dream —
or Worse." National Taxpayers Union Foundation Policy Paper Number 10 (Washington, DC:
National Taxpayers Union. December 30. 1994).

Bipartisan Commission on Entittement and Tax Reform: Interim Report to the President
(Washington: Au%ust 1994),

It is highly unlikely that this level of federal revenue increase is achievable, due to the *law or
diminishing returns." In taxation, tax increases tend todiscourage tax producmg economic
activit
y GoyvernorsBudgetSummary 1995-6 (California Governor Pete Wilson: Sacramentc: 1995).

Concernabout unfunded federal mandates received national attention when a coalition led by
the United Stales Conference of Mayors (including ALEC) declared an "Unfunded Mandates
Dayr in October 1992.

he Constitution contains no indication that any federal to local government relationship was
to occur.

US Constitution, Article 11. Section V1II.
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Chapter 5

Popular Sovereignty:

Inseparable from Democratic Values

While the Constitution itself provides sufficientjustifica-
tion for the sovereignty of the states and o f the people, there is
also a strong practical rationale. As sovereignty is removed
further from the people, popular sovereignty is diluted, and
any dilution of popular sovereignty represents a shift toward
privileged sovereignty. As the sovereignty of the people has
beeneroded, governments have illegitimately exercised greater
sovereignty. In consequence, dilution of popular sovereignty
represents an abdication ofthe most fundamental principles of
democracy.

As the functions ofgovernment become more remote from
the people, it is more difficult for people to exercise control
overgovernment, which means the voice ofthe individual voter
is less forceful. This can be stated in simple terms.

O Each California voterhas 13 times the influence at the
state level as at the federal level.

[J Each Wyoming voter exercises more than 500 times
the influence in state elections as in federal elections.?

I Similarly, voters in each state have more control over
local government units than over state government, and
individual voters in smaller municipalities have greater
voice than in larger municipalities.)

The Constitution delegates authority to the federal gov-
ernment for functions that are most appropriately handled at
the national level, such as defense, international affairs, immi-
gration, printing of currency, patents, and interstate commerce.
The philosophy behind the Tenth Amendment is that power
should be retained by the states with respect to issues that do

16
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not have to be handled at the national level. As a result, the
Constitution delegates authority to the federal government over
such demonstrably national issues as defense, the currency,
and interstate commerce. This principle ("subsidiarity”3l) holds
that governmental functions should be performed at the level
of government closest to the people that is competent to per-
form the function. State governments should devolve to local
governments all functions that can appropriately be handled at
that level. And functions that can appropriately be handled by
state governments should not be handled by the federal gov-
ernment. Similarly, powers that can be handled by die indi-
vidual should not be handled by local government (or any other
level of government).

Government ofthe People:
Competence and Closeness

The fundamental virtue of governmentthat is closer to
the people i its relative actountability. State and local
?novernments are not inherently moré competent than

e federal government. Their greater Prommlt}/)s_lmply
permits them fo be more refléctive of the public will
and provides incentives for them to spend more effi-
ciently the tax money theK collect from their citizens.
Moredver, itis easier for the people to effect chan?es
through the electoral process where government is
closer to the people. Greater accountabflity is the natu-
ral and necessary consequence of government that is
closer to the people.

Unwarranted centralization of power creates a “democratic
deficit." This occurs when the people have less control over a
government function than they should have, or when a func-
tion is performed at a government more remote from the people
than necessary. When governmental functions are handled at a
more remote level than necessary, the people are disenfran-
chised.
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If there is a democratic deficit because the government
becomes more remote, it is also more susceptible to political
interests (“rent-seeking”2interests) that seek favors from gov-
ernment for private purposes, rather than public purposes. And
remote governments provide significant “economies of scale,”
for those seeking legislation for private purposes. Forexample,
only one government need be lobbied at the national level,
versus 50 state governments or more than 20,000 thousand
local governments. Moreover, the stronger voice of the people
at the state and local level makes it more difficult to enact
private purpose legislation.3 Thus, there has been consider-
able support for expanding federal sovereignty at the expense
of the states and the people by some interests that seek private
gain at the public’s expense.

Centralization of power at the federal level has resulted in
waste, duplication and contradictory policies as the federal gov-
ernment has intruded into functions that are also handled by
state and local governments. The federal government, which
is more remote, has imposed costly requirements on govern-
ment programs that could not have been enacted in the 50
states.34 State and local governments have spent more to ac-
commodate federally funded programs than they would have
if they had spent taxes raised directly from their own citizens.®
States and localities, like people, are more careful with their
own money than with other peoples money.3 In the final
analysis, however, federal funds are not other people’s money,
they are the people’s money. Over-reliance on the federal gov-
ernment and on federal funding has produced a net loss through
higher than necessary taxes, imprudent investment decisions,
reduced economic growth and retarded job creation.¥

Moreover, state and local governments themselves mim-
icked rent-seeking political interests as they have established
expensive, duplicative and conflicting federal lobbying initia-
tives. This has diluted the sovereignty of the people even more,
because as the lines of political authority become more ob-
scured, it is more difficult for the people to exercise control.

To restore the sovereignty of the states and the people, it is
necessary that federal usurpation of sovereignty be reversed.
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This requires “devolution” of illegitimately acquired sover-
eignty by the federal government to statt governments, which
should further devolve such powers as are appropriate to their
local governments. By devolving all powers that have been
illegitimately assumed by the federal government, the sover-
eignty of the states and of the people can be restored. There is
a simple test: whether arational, unstrained reading of the Con-
stitution grants sovereignty on an issue to the federal govern-
ment. 1f not, then the issue is in the domain of the states.

In the final analysis, unnecessary centralization of power
at the federal level is anti-democratic, because it dilutes popu-
lar sovereignty. In a very real sense:

Government ofthe people, by the people andfor the people is
government that is closer to the people?*

Based upon Ihe loial vole in Ihe November 1992 general clcciion,
w The remolcness of govemmenl from Ihe peaple may be expressed in lemis of Ihe relative levels
ofgovernment or the relative size of individual govemmenl units. For a description of the advan-
tages of smaller local governments even in a metropolitan selling, sec The Organization ofLocal
Pubgc Econ(;mies(WaShington, DC: Advisory Commission on Intergovernmental Relations. De-
cember 1987).
4| The term “subsidiarity" is used for this concept in the European Union: "the powers Ihal a Slate
or federation wields in the common interestarc only those which individuals, families, companies,
and local or regional authorities cannot exercise in isolation. This common sense principle therefore
dictates that decisions should be taken at Ihe level closest to the ordinary citizen and that action
taken by the upperechelons of the body politic should be limited, (author's emphasis); The Prin-
ciple ofSubsidiarity: Communication o fthe Commission to the Counciland the Europcae ,'rlic-
mem. (Brussels, Belgium: Commission of the European Communities. October2 7,199S).
1L A political economic term denoting political activity by interests to alter public policy to their
own advantage, and to the disadvantage of others.
" There are at least two dimensions to this. In smaller governments the people have greater voice,
andarc therefore able to exercise greater control over theirelected representatives by making their
views known during the legislative process. Funhcr, people can more readily change the makeup of
their slate and local legislatures during elections.
u It isestimated that federal labor mandates in mass transit arc more costly than the federal aid
received by stale and local governments, renderln? the program a net deficit in terms of the public
interest Sec Wendell Cox and Samuel A. Brunelli. Up to the Challenge: Why Slate and Local
Governments can nourish under the Balanced Budget Amendment," issue Analysis. Volume 21,
Number I (Washington. DC: American Legislative Exchange Council, February 1995).
u Forexample, local governments have routinely si)ent more to construct federally funded waste
water treatment plants, and built less reliable technology, than they have spent to construct locally
funded waste water treatment plants. See Congressional Budget Office, Efficient Investments in
Waste-vater Treatment (Washington, DC: June 1985).
14 Milton Friedman, "The Real Free Lunch: Markets and Private Property," Cato Policy Report
(July-August 1993).
"It has been estimated that each additional SI .00 in taxation destroys 50.40 ineconomic growth.
See Dale W. Jorgensonand Kun-Young Yun, “Tlte Excess Burden of Taxation in the United States,"
Journal o fAccounting, Auditing and Finance. September 1990.
“ Speakerof the Nonh Carolina House of Representatives Harold J. Brubaker, The States: The
Supreme Level of Government. Address to the National Orientation Conference of the American
Legislative Exchange Council (Washington. DC: December 1994).
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Chapter 6

A Crisis of Governance

Federal usurpation of popular sovereignty lias generated a
serious crisis in American governance. The most basic prin-
ciples of the nation’s fundamental law (the U.S. Constitution)
have been violated. The Supreme Court has generally failed in
its critical role of defending the Constitution and has instead
joined Congress and the Executive branch in arbitrarily reduc-
ing the sovereignty of the states and of the people.

Of course, the three branches of the federal government
could undo their wrongful expansion of power.

O Congress could repeal the laws under which it has il-
legitimately expanded federal power.

O The President could rescind orders and regulations that
have wrongly intruded into areas of state responsibility.

O The Supreme Court could invalidate laws, regulations
and executive orders that have usurped the sovereignty of
the states and of the people.

And there are encouraging indications that federal initia-
tives will begin to devolve power to the states. But it would be
overly optimistic to rely upon the federal government to will-
ingly devolve all of the powers that it has wrested from the
states. Restoration of the sovereignty of the states and the people
will primarily depend upon their resolve.

The people, through the states, retain the right to reclaim
their sovereignty through Constitutional amendments. The
amendment process is, however, difficult and cumbersome. The
people need more expeditious mechanisms for rendering Con-
stitutional decisions. Various proposals have been made, the
most promising of which include:
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The Government of the People Amendment, where ratifi-
cation by two-thirds of the states would nullify sections
of federal law or regulation which have violated the sov-
ereignty of the states; and

The States Initiative Amendment, which would allow
three-fourths of the states to propose and ratify an amend-
ment which would become of the Constitution unless Con-
gress voted to disapprove amendment by a two-thirds vote
within two years.
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Chapter 7

The ALEC Sovereignty ofthe People and
Devolution Agenda

The American Legislative Exchange Council (ALEC) has
adopted a “Sovereignty of the People and Devolution Agenda”
comprised of model resolutions, model proposals for Consti-
tutional amendments, and model legislation.

The cornerstone of the agenda is the “Declaration of Sov-
ereignty.” It is hoped that this document will represent a valu-
able resource to the public and public officials as this pivotal
debate proceeds.®

The ALEC “Sovereignty of the People and Devolution
Agenda” includes the following elements:

1. ALEC Declaration of Sovereignty: This resolution
reiterates the role of the federal government under the
Constitution, outlines the extent to which the federal gov-
ernment has illegitimately assumed sovereignty, affirms
the importance of fundamental law, proposes principles
by which popular sovereignty should be restored, and out-
lines strategies by which such restoration might occur.

2. Model Resolution: Declaration of Sovereignty: The
Declaration of Sovereignty (above) in resolution form.

3. Model Resolution: Government o fthe PeopleAmend-
ment: This resolution petitions the U.S. Congress to pro-
pose the Government ofthe People Constitutional Amend-
ment, for submittal to the states for ratification. The
amendment allows the states to nullify federal laws and
regulations, by a two-thirds vote, when the states deem
that the federal government has exceeded its Constitu-
tional authority.

4. Model Resolution: States InitiativeAmendment: This
resolution petitions the U.S. Congress to propose the

i/
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States Initiative Constitutional Amendment to the Con-
stitution, for submittal to the states for ratification, pro-
viding that three-quarters of the states may propose
amendments to the Constitution, which are ratified if
Congress, within two years of such proposal, fails to dis-
approve them by a two-thirds vote.

D, Model Resolution: Restatement ofState Sovereignty:
This resolution claims sovereignty under the Tenth
Amendment over all powers not delegated to the federal
government by the Constitution.

6. Model Leglslatlon: Joint Legislative Committee on
Federal MandatesAct: This model legislation establishes
ajoint legislative committee on federal mandates to an-
nually review the activities of Congress and the federal
government, including court rulings, with regard to any
laws, regulations or other actions that may require state
compliance with a federal mandate.

7. Model Leglslatlon: Constitutional Defense Council
Act: This model legislation establishes a Constitutional
Defense Council to examine and challenge by legal ac-
tion, legislation or any other legal means: federal Man-
dates; court rulings; The authority granted to, or assumed
by, the federal government; laws, regulations and prac-
tices of the federal government; any other activity that is
deemed appropriate by the Council.

8. Model Legislation: Federal Mandate & Encroach-
ment on State Sovereignty Act: This legislation creates
a “Federal Mandate & Federal Encroachment on State
Sovereignty Auditor” to inventory all federal mandates,
calculate the cost of mandates to the different levels of
government; and maintain a voting record of the congres-
sional delegation.

* It js expected that principles such as those outlined in ALGC's Dct luntliim tigsnvetrigiuy Will be considered ul
the “Conference of ihe States/* which was. at publication, in the planning stages. ALEC lus endorsed the "Confer-
euce of the States* in the belief that a comprehensive national debate is required on the sovereignty of the people
and devolution.
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Declaration of Sovereignty
(Annotated)

. We, the American Legislative Exchange Council, state leg-
islators representing the states and the people hereby ieaffirm
the sovereignty of the states and of the people,

More than two centuries ago, the sovereign states, represent-
ing the sovereign people did, of their own volition, ratify the
Constitution of the United States. In so doing, the states, in
concerted action, established the federal government to per-
form certain limited and enumerated functions. Under the Tenth
Amendment of the Constitution of the United States, the pow-
ers not delegated to the federal government were “reserved to
the states respectively, or to the people.”

I. Throughout the history ofthe United States, and especially
in recent decades, the federal government has, without right,
blatantly disregarded state sovereignty by arrogating unto it-
self powers that were to have been reserved to the states and to

the people.

A. It has conscripted states and their subordinate levels of
government to implement its programs through federal man-
dates, funded and unfunded;

NOTE: Federalauthority over the states is largely lim-
itedto forb|dd|n% orlimiting state action with respect to
individual Constitutional rights orpowers delegated to
the federal government under the Constitution. Con-
gress has virtually no constitutional authority to enact
mandates on the ‘States, much less their subordinate
levels of government. Toa large degree, federal man-
dates have arisen as the federal government has in-
H]udetd tmto powers that were to have heen reservedto
e states.

Federal mandates pervade federal programs that in-
volve state and local governments. These range from
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mandates costing billions ofdollars to bureaucratic rules
thatmay be described as nuisances, but which signifi-
cantly add to state and local government administra-
tive burdens and costs.

B. It has requisitioned officers of states and their subordinate
levels of government to perform duties on its behalf, bypass-
ing state constitutional and legislative processes;

NOTE: Some federal laws require the states, gover-
nors, and other state or local public officials to admin-
ister federal programs. States are not administrative
divisions ofthe federal government. State andlocalgov-
ernment officials are no_templo ees ofthe federal gov-
ernment. Itis inappropriate for the federal government
to conscriptstates, theirpolitical subdivisions, state gov-
ernment officials, or local government officials to per-
form federal duties.

Examples include regionalplanning mandates that re-
gruwe certain gubernatorial actions and the Ozone

ransport Commission, which was established bK Con-
%ress to deal with air quality issues in the Northeast.

he Commission consists of governors, but excludes
the state legislatures. It is inappropriate to delegate
powers to state officials ora(_ienmes outside ofmecha-
nisms established understate constitutions.

C. It has, as a result of expanding power, imprudently in-
creased spending, increased taxation, and increased regulation,
which have, in consequence, reduced economic growth by un-
necessarily discouraging investment andjob creation;

NOTE: Throughout history the nation has engaged in
deficit spending, primarily in times of war. In recent
decades, however, the federal gove[nment has routinely
run deficits, and the national debt is now approaching
$5 trillion (almost $50,000 per household).
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The federal deficithas risen largely due toinsufficiently
controlled federal domestic spending. Per-capita, in-
flation ad+usted federal revenues have doubled since
1960, while federal spending has escalatedata 30 per-
centgreater rate than revenues.

D. It has, through deficit spending and other actions, created
massive federal obligations that threaten the living standards
of the people, the solvency of the states, and the future of gen-

erations yet unborn;

NOTE: Excessive federalspending threatens the eco-
nomic future of the nation.

Recent evidence of this is provided b)( the Congres-
sional Bi-Partisan Commission on Entitlementand Tax
Reform. By 2012, atpresent rates of growth, virtually
allfederal revenues will be required to fund entitlements
and interest on the national debt. Maintaining the
presentleveloffederalprograms would require federal
tax revenue increases of 75 percent over the next 40
years.

E. |Ithas, by centralizing power in Washington, D.C., created
a “democratic deficit,” a condition under which the federal
government has assumed control over functions of government
that should have been reserved to state and local governments,
making effective control of government more difficult for the

people;

NOTE: A fundamental principle of American govern-
ment is that the people are sovereign (oopular sover-

eignty).

The people, however, have less control overa remote
government than they have over government that is
more proximate. Moreover, the peoRle are able tomake
electoral changes more readily where government s
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closerto the people. As a result, more proximate gov-
ernment is more responsive to the people; it is more
reflective ofdemocratic ideals.

F. It has, through unwarranted judicial intervention, inter-
posed itself between the states and the people on matters not
of federal jurisdiction;

G. It has, through imprudent judicial review, systematically
expanded the power of Congress and the Executive by usurp-
ing powers that were not intended under the Constitution of
the United States;

NOTE: The federal court system, and especially the
Supreme Court, has allowedexpansion offederal power
bg{ unreasonably permissive interpretations ofthe Con-
sfitution. For example:

The “‘commerce" clause of the Constitution has been
interpreted so broadly thatthe authority ofstates within
theirown borders has been seriously compromised by
federal intrusion.

Federal courts have imposed unreasonable require-
ments on the states with respect to prison operations.

H. It has evaded the restraints of the nation's fundamental
law, the Constitution of the United States, and has in so doing
engaged in the imposition of arbitrary laws, administrative
actions, and judicial decisions.

Through these actions, the federal government has usurped the
sovereignty of the states. And, through these actions, the fed-
eral government has usurped the sovereignty of the people.

I1l. We declare that the federal government cannot, on its own,

legitimately diminish the sovereignty of the states and of the
people as intended under the Constitution of the United States.
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The fundamental law of the nation may only be altered in the
manners prescribed by that fundamental law. We are convinced
that the policy failures that have accompanied expanded cen-
tral authority provide, in themselves, powerful testimony to
the importance of limiting the federal government to those
powers enumerated in the Constitution of the United States.
To correct these failures and to secure a more favorable future
for the nation, it is necessary that the powers expropriated by
the federal government be returned to the states and to the

people.

IV. We therefore declare the following principles as neces-
sary to the restoration of the sovereignty of the states and of
the people, as required under the Tenth Amendment ofthe Con-
stitution of the United States:

A. Thefederal government should be restored to the role as-
signed to it under the Constitution of the United States. The
powers usurped from the states and from the people by the
federal government should be returned in an expeditious and
orderly manner. Mechanisms exist for interstate cooperation
where necessary, such as interstate compacts, voluntary uni-
form standards., and amendments to the Constitution of the
United States.

B. Constitutional clauses that have been the source of ille-
gitimatefederal expansion should be restored to their original
meaning. Federal expansion has often been based upon unrea-
sonably permissive interpretations of enumerated powers un-
der the Constitution of the United States, especially the “com-
merce” clause.

See II-G

C. Thefederal government should not impose mandates, un-
funded orfunded, on the states or on their subordinate gov-
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ernments. The Constitution of the United States delineates fed-
eral responsibilities, and reserves all other responsibilities to
the states or to the people. Federal mandates on state or local
governments are unnecessary and inappropriate.

See [I-A

D. Thefederal government should be the exclusivefinancier
of its programs. By partially funding federal programs, such
as through matching grants, the federal government distorts
the priorities of state and local governments, and establishes a
democratic deficit that virtually disenfranchises state and lo-
cal voters. The federal government has a legal obligation to
fully fund its programs, and should neither require nor entice
state or local governments to participate in the funding of fed-
eral programs.

NOTE: Much ofAmerica's crisis in governance has oc-
curredbecause the lines ofgovernmentalauthority have
become blurred. Ove,rlappln? federal and state pow-
ers have led to massive duplication, waste and even
abuse. Moreover, where authorities overlap unneces-
sanI?/,Jt is more difficult for people to assign blame for
the failures of government, which encourages expan-
sion ofsuch duplicative and wasteful practices.

|ffederal involvement in a government function is ap-
pqurlate underihe Constitution, then it is the respon-
sibility ofthe federal?oyernmentto administerand fully
fund its pro?rams re ath to that function. In a democ-
racy, the will of the people —pogularsqverelgnty- s
more effectively served where Ihe funding andadmin-
istration ofa governmentprogram is the responsibility
ofa single level of government.

E. Allfederal government relationships with local govern-
ments should be through the states. All governments in the



United States are the creation of the states, which are the cre-
ation of the people. One government, the federal government,
was created in concert by the states. All other governments are
the creation of, and subordinate to the states respectively. Di-
rect federal government-local government relationships arc in-
appropriate, except to the extent specifically authorized by the
constitution or laws of a particular state.

NoTe: Local governments are creations and Polmcal
subdivisions of the sovereign states. Where the fed-
eral government byPasses State governments to es-
tablish programs with local governments, the federal
government violates the sovereignty of the people as

eIegated,throu%h the states. The Constitution provides
no authority to the federal government to establish re-
lationships with political subdivisions of the states (lo-
calgovernments).

Moreover, the interests of state government and local
overnmentinterests can be at odds at the federal level.
iffe, ences between governments within a state should

be resolved within the state. Direct federal government

relationships with local governments compromise the
sovere_lgﬂnty of the states, because they interfere with
the_abllll\X of the states to manage their own responsi-
hilities. Moreover tax revenues are wastedb duPhca-
tive and competing lobbying efforts at the federal level.

F. Thefederal governmentshould not assignfederal respon-
sibilities to officers ofstate or local governments. Various fed-
eral laws designate state or local government officers to per-
form federal functions. The federal government should enlist
state officers or departments to assist it in the performance of
its duties only when specifically authorized by the constitu-
tion or laws of a particular state.

Seell-B
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G. Thefederal government's treaty-making power should be
limited to powers that are clearly within the federal scope of
responsibility. The stales have delegated treaty making pow-
ers only with respect to those areas of authority that have been
delegated to the federal government.

NOTE: Inatleast one federalstate, the centralgovern-
ment has used international treaty obligations, into
which ithad entered, asjustification forpre-emption of
state authority. This is inappropriate and should not be
allowed to happen in the United States.

H. Congress should not act to displace state and local police
power —and the courts should not permit such displacement -
- except where the Constitution authorizes. Congress has pre-
empted entire areas of regulation that have traditionally been
matters of state and local police power. In addition, the fed-
eral courts have improperly condoned these congressional as-
saults on local governance, under the doctrine of implied pre-
emption, the so-called “dormant” commerce clause, and other
constitutional provisions.

waiHM M

Seell-G

I. A Constitutional mechanism should be established that
would give the States a direct and dispositive role in protect-
ing their sovereign powers against unwarranted encroachments
pursuant tofederal statues and regulations. The Supreme Court
of the United States, itself an organ of the federal government,

has forsaken the constitutional principles of limited federal

power and state sovereignty. Therefore, a constitutional amend-
ment should be proposed by Congress and ratified by the States

whereby a provision of federal law may be repealed upon the
adoption by two-thirds of the states during any five year pe-
riod of a “Resolution of Disapproval.”
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NOTE: The proPosed Constitutional amendment, the
“Government of the PeoPIe" amendment, would offer
the states a mechanism to render Constitutional deci-
sions (A "Resolution of D|sa8proval”enactedb 213 of
the states.) "Resolutions of Disapproval” would not be
subject tojudicial review.

V. Insupport of these principles, we commit ourselves to the
pursuit of such remedies as may be necessary to restore the
sovereignty of the states and of the people, by:

A. Legal actions to challenge the illegitimate exercise of
federal power;

B. Repeals of laws by which federal power has been ille-
gitimately expanded;

C. Constitutional Amendments to curtail unwarranted fed-
eral power; and

D. Such other actions as may be appropriate.
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Sovereignty of the People and

Devolution agenda

Declaration of Sovereignty

I.  We, the American Legislative Exchange Council, state leg-
islators representing the states and the people hereby re-affirm
the sovereignty of the states and of the people.

More than two centuries ago, the sovereign states, represent-
ing the sovereign people did, of their own volition, ratify the
Constitution of the United States. In so doing, the states, in
concerted action, established the federal government to per-
form certain limited and enumerated functions. Under the Tenth
Amendment of the Constitution of the United States, the pow-
ers not delegated to the federal government were “reserved to
the states respectively, or to the people.”

Il. Throughoutthe history of the United States, and especially
in recent decades,- the federal government has, without right,
blatantly disregarded state sovereignty by arrogating unto it-
self powers that were to have been reserved to the states and to
the people.

A. It has conscripted states and their subordinate levels
of government to implement its programs through fed-
eral mandates, funded and unfunded;

B. It has requisitioned officers of states and their subor-
dinate levels of government to perform duties on its be-
half, bypassing state constitutional and legislative pro-
cesses;

C. It has, as a result of expanding power, imprudently
increased spending, increased taxation, and increased
regulation, which have, in consequence, reduced eco-
nomic growth by unnecessarily discouraging investment
and job creation;
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D. It has, through deficit spending and other actions, cre-
ated massive federal obligations that threaten the living
standards of the people, the solvency of the states, and
the future of generations yet unborn;

E. Ithas, by centralizing power in Washington, D.C., cre-
ated a “democratic deficit,” a condition under which the
federal government has assumed control over functions
of government that should have been reserved to state
and local governments, making effective control of gov-
ernment more difficult for the people;

F. It has, through unwarranted judicial intervention, in-
terposed itself between the states and the people on mat-
ters not of federal jurisdiction;

G. It has, through imprudent judicial review, systemati-
cally expanded the power of Congress and the Executive
by usurping powers that were not intended under tlte Con-
stitution of the Urited States;

H. It has evaded the restraints of the nation's fundamen-
tal law, the Constitution of the United States, and has in
so doing engaged in the imposition of arbitrary laws, ad-
ministrative actions, and judicial decisions.

Through these actions, the federal government has usu.ped the
sovereignty of the states. And, through these actions, the fed-
eral government has usurped the sovereignty of the people.

I11. We declare that the federal government cannot, on its own,
legitimately diminish the sovereignty of the states and of the
people as intended under the Constitution of the United States.

The fundamental law of the nation may only be altered in the
manners prescribed by that fundamental law. We are convinced
that the policy failures that have accompanied expanded cen-
tral authority provide, in themselves, powerful testimony to

34



American Legislative Exchange Council

the importance of limiting the federal government to those
powers enumerated in the Constitution of the United States.
To correct these failures and to secure a more favorable future
for the nation, it is necessary that the powers expropriated by
the federal government be returned to the states and to the
people.

IV.We therefore declare the following principles as neces-
sary to the restoration of the sovereignty of the states and of
the people, as required under the Tenth Amendment of the Con-
stitution of the United States:

A. Thefederal governmentshould be restoredto the role
assigned to it under the Constitution ofthe United States.
The powers usurped from the states and from the people
by the federal government should be returned in an expe-
ditious and orderly manner. Mechanisms exist for inter-
state cooperation where necessary, such as interstate com-
pacts, voluntary uniform standards, and amendments to
the Constitution of the United States.

B. Constitutional clauses that have been the source of
illegitimatefederal expansion should be restored to their
original meaning. Federal expansion has often been based
upon unreasonably permissive interpretations of enumer-
ated powers under the Constitution of the United States,
especially the “commerce” clause.

C. Thefederal government should not impose mandates,
unfunded orfunded, on the states or on their subordinate
governments. The Constitution of the United States de-
lineates federal responsibilities, and reserves all other re-
sponsibilities to the states or to the people. Federal man-
dates on state or local governments are unnecessary and
inappropriate.

D. Thefederal government should be the exclusivefinan-
cier of its programs. By partially funding federal pro-
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grams, such as through matching grants, the federal gov-
ernment distorts the priorities of state and local govern-
ments, and establishes a democratic deficit that virtually
disenfranchises state and local voters. The federal gov-
ernment has a legal obligation to fully fund its programs,
and should neither require nor entice state or local gov-
ernments to participate in the funding of federal programs.

E. Allfederal government relationships with local gov-
ernments should be through the states. All governments
in the United States are the creation of the states, which
are the creation of the people. One government, the fed-
eral government, was created in concert by the states. All
other governments are the creation of, and subordinate to
the states respectively. Direct federal government-local
government relationships are inappropriate, except to the
extent specifically authorized by the constitution or laws
of a particular state.

F. Thefederal government should not assignfederal re-
sponsibilities to officers of state or local governments.
Various federal laws designate state or local government
officers to perform federal functions. The federal gov-
ernment should enlist state officers or departments to as-
sist it in the performance of its duties only when specifi-
cally authorized by the constitution or laws of a particu-
lar state.

G. Thefederal government’ treaty making power should
be limited to powers that are clearly within the federal
scope of responsibility. The states have delegated treaty
making powers only with respect to those areas of au-
thority that have been delegated to the federal govern-
ment.

H. Congress should not act to displace state and local

police power —and the courts should not permit such
displacement —except where the Constitution authorizes.
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Congress has preempted entire areas of regulation that
have traditionally been matters of state and local police
power. In addition, the federal courts have improperly
condoned these congressional assaults on local gover-
nance, under the doctrine of implied preemption, the so-
called “dormant” commerce clause, and other constitu-
tional provisions.

I. A Constitutional mechanism should be established that
would give the States a direct and dispositive role inpro-
tecting their sovereign powers against unwarranted en-
croachments pursuant tofederal statues and regulations.
The Supreme Court of the United States, itself an organ
of the federal government, has forsaken the constitutional
principles of limited federal power and state sovereignty.
Therefore, a constitutional amendment should be pro-
posed by Congress and ratified by the States whereby a
provision of federal law may be repealed upon the adop-
tion by two-thirds of the States during any five year pe-
riod of a “Resolution of Disapproval.”

V. In support of these principles, we commit ourselves to the
pursuit of such remedies as may be necessary to restore the
sovereignty of the states and of the people, by:

A. Legal actions to challenge the illegitimate exercise of
federal power;

B. Repeals of laws by which federal power has been ille-
gitimately expanded;

C. Constitutional Amendments to curtail unwarranted fed-
eral power; and

D. Such other actions as may be appropriate.



M odel Resolution
Declaration of Sovereignty

A resolution for the purpose of declaring the sovereignty of
the States and ofthe people, and proposing principles by which
the sovereignty of the States and of the people the may be re-
stored to their intention under the Constitution of the United

States.

be it resolved that the legislature of the State of.

the Senate and the House of Representatives (or House of Del-
egates or Assembly) jointly concurring hereby adopts the fol-
lowing declaration of sovereignty.

Section 1.

We, the legislature of the State of. hereby re-affirm
the sovereignty of the states and of the people.

More than two centuries ago, the sovereign states, represent-
ing the sovereign people did, of their own volition, ratify the
Constitution of the United States. In so doing, the states, in
concerted action, established the federal government to per-
form certain limited and enumerated functions. Under the Tenth
Amendment of the Constitution of the United States, the pow-
ers not delegated to the federal government were “reserved to
the states respectively, or to the people.”

Section 11.

Throughout the history of the United States, and especially in
recent decades, the federal government has, without right, bla-
tantly disregarded state sovereignty by arrogating unto itself
powers that were to have been reserved to the states and to the

people.
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A. It has conscripted states and their subordinate levels
of government to implement its programs through fed-
eral mandates, funded and unfunded,

B. It has requisitioned officers of states and their subor-
dinate levels of government to perform duties on its be-
half, bypassing state constitutional and legislative pro-
cesses;

C. It has, as a result of expanding power, imprudently
increased spending, increased taxation, and increased
regulation, which have, in consequence, reduced eco-
nomic growth by unnecessarily discouraging investment
and job creation;

D. It has, through deficit spending and other actions, cre-
ated massive federal obligations that threaten the living
standards of the people, the solvency of the states, and
the future of generations yet unborn;

E. It has, by centralizing power in Washington, D.C., cre-
ated a “democratic deficit,” a condition under which the
federal government has assumed control over functions
of government that should have been reserved to state
and local governments, making effective control of gov-
ernment more difficult for the people;

F. It has, through unwarranted judicial intervention, in-
terposed itself between the states and the people on mat-
ters not of federal jurisdiction;

G. It has, through imprudent judicial review, systemati-
cally expanded the power of Congress and the Executive
by usurping powers that were not intended under the Con-
stitution of the United States;

H. T has evaded the restraints of the nation’s fundamen-
tal law, the Constitution of the United States, and has in
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so doing engaged in the imposition of arbitrary laws, ad-
ministrative actions, and judicial decisions.

Through these actions, the federal government has usurped the
sovereignty of the states. And, through these actions, the fed-
eral government has usurped the sovereignty of the people.

Section 1.

We declare that the federal government cannot, on its own,
legitimately diminish the sovereignty of the states and of the
people as intended under the Constitution of the United States.
The fundamental law of the nation may only be altered in the
manners prescribed by that fundamental law. We are convinced
that the policy failures that have accompanied expanded cen-
tral authority provide, in themselves, powerful testimony to
the importance of limiting the federal government to those
powers enumerated in the Constitution of the United States.
To correct these failures and to secure a more favorable future
for the nation, it is necessary that the powers expropriated by
the federal government be returned to the states and to the

people.
Section IV.

We therefore declare the following principles as necessary to
the restoration of the sovereignty of the states and of the people,
as required under the Tenth Amendment of the Constitution of
the United States:

A. Thefederal governmentshould be restored to the role
assigned to it under the Constitution ofthe United States.

The powers usurped from the states and from the people

by the federai government should be returned in an expe-

ditious and orderly manner. Mechanisms exist for inter-
state cooperation where necessary, such as interstate com-
pacts, voluntary uniform standards, and amendments to

the Constitution of the United States.
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B. Constitutional clauses that have been the source ofil-
legitimate federal expansion should be restored to their
original meaning. Federal expansion has often been based
upon unreasonably permissive interpretations of enumer-
ated powers under the Constitution of the United States,
especially the “commerce” clause.

C. Thefederal government should not impose mandates,
unfunded orfunded, on the states or on their subordinate
governments. The Constitution of the United States delin-
eates federal responsibilities, and reserves all other respon-
sibilities to the states or to the people. Federal mandates
on state or local governments are unnecessary and inap-

propriate.

D. Thefederal government should be the exclusivefinan-
cierofitsprograms. By partially funding federal programs,
such as through matching grants, the federal government
distorts the priorities of state and local governments, and
establishes a democratic deficit that virtually disenfran-
chises state and local voters. The federal government has
a legal obligation to fully fund its programs, and should
neither require nor entice state or local governments to
participate in the funding of federal programs.

E. All federal government relationships with local gov-
ernments should be through the states. All governments
in the United States are the creation of the states, which
are the creation of the people. One government, the fed-
eral government, was created in concert by the states. All
other governments are the creation of, and subordinate to
the states respectively. Direct federal government-local
government relationships are inappropriate, except to the
extent specifically authorized by the constitution or laws
of a particular state.

F. Thefederal government should not assignfederal re-
sponsibilities to officers of state or local governments.
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Various federal laws designate state or local government
officers to perform federal functions. The federal gov-
ernment should enlist state officers or departments to as-
sist it in the performance of its duties only when specifi-
cally authorized by the constitution or laws of a particu-
lar state.

G. Thefederal government’ treaty making power should
be limited to powers that are clearly within thefederal
scope of responsibility. The states have delegated treaty
making powers only with respect to those areas of au-
thority that have been delegated to the federal govern-
ment.

H. Congress should not act to displace state and local
police power —and the courts should not permit such
displacement —except where the Constitution authorizes.
Congress has preempted entire areas of regulation that
have traditionally been matters of state and local police
power. In addition, the federal courts have improperly
condoned these congressional assaults on local gover-
nance, under the doctrine of implied preemption, the so-
called “dormant” commerce clause, and other constitu-
tional provisions.

I. A Constitutional mechanism should be established that
would give the States a direct and dispositive role in pro-
tecting their sovereign powers against unwarranted en-
croachments pursuant tofederal statues and regulations.
The Supreme Court of the United States, itself an organ
of the federal government, has forsaken the constitutional
principles of limited federal power and state sovereignty.
Therefore, a constitutional amendment should be pro-
posed by Congress and ratified by the States whereby a
provision of federal law may be repealed upon the adop-
tion by two-thirds of the States during any five year pe-
riod of a “Resolution of Disapproval ”
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Section V.

In support of these principles, we commit ourselves to the pur-
suit of such remedies as may be necessary to restore the sover-
eignty of the states and of the people, by:

A. Legal actions to challenge the illegitimate exercise of
federal power;

B. Repeals of laws by which federal power has been ille-
gitimately expanded;

C. Constitutional Amendments to curtail unwarranted fed-
eral power; and

D. Such other actions as may be appropriate.”

And be itfurther resolved that the Legislative Clerks of the
Senate and the House of Representatives transmit duly authen-
ticated copies of this Resolution to the Speaker of the United
States House of Representatives, to the President of the United
States Senate, to each of the members of Congress, and the
presiding officers of each legislative house of each of the other
states in the Union, to the Clerk of the United States House of
Representatives, to the Secretary of the United States Senate,
to the President of the United States, and to members of the
communications Media.
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Model Legislation

Government of the PeopleAmendment to the
Constitution of the United S tates

A resolution for the purpose of petitioning the Congress of the
United States to propose an amendment to the Constitution of
the United States for submission to the states to establish a
mechanism for nullification of federal laws and regulations
where the states determine that such laws or regulations ex-
ceed the authority of the federal government under the Consti-
tution of the United States.

WHEREAS, the federal government was established by the
states through ratification of the Constitution of the United

States; and

WHEREAS, the federal government was granted certain lim-
ited powers under the Constitution of the United States, to act
as the agent of the states and of the people; and

WHEREAS, the Constitution of the United States requires,
under the Tenth Amendment that: “The powers not delegated
to the United States by the Constitution, nor prohibited by it to
the states, are reserved to the States respectively, or to the

people;” and

WHEREAS, by the actions of Congress, the federal govern-
ment has usurped powers reserved to the states and to the

people; and

WHEREAS, by the actions of the Executive, the federal gov-
ernment has usurped powers reserved to the states and to the

people; and

WHEREAS, by the actions of the Judiciary, the federal gov-
ernment has usurped powers reserved to the states and to the

people; and
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WHEREAS, by the combined actions of the Congress, the
Executive and the Judiciary, the principal-agent relationship
established by the Constitution of the United States has been
effectively reversed, as the federal government has arrogated
to itself the role of principal; and

WHEREAS, it has become customary for the federal Judi-
ciary to possess the ultimate authority to interpret the meaning
of the Constitution of the United States; and

WHEREAS, reliance upon the federal Judiciary, itselfabranch
of the federal government, has inappropriately delegated ulti-
mate interpretation of the Constitution of the United States to
the agent, rather than to the principal; and

WHEREAS, only the principal in a principal-agent relation-
ship can ultimately interpret the intention of the principal; and

WHEREAS, the federal government is more distant from the
people than state governments and is thereby less efficient and
effective in providing for functions that, under the Constitu-
tion of the United States, were to have been reserved to the
States and to the people; and

WHEREAS, to achieve government of the people, by the people
and for the people, government must become closer to the

people; and

WHEREAS, there is a need for an effective mechanism by
which the States may provide ultimate interpretation of their
intentions under the Constitution of the United States; and

NOW THEREFORE BE IT RESOLVED BY THE LEGIS-
LATURE OF THE STATE OF {INSERT STATE}, A MA-
JORITY OF ALL MEMBERS OF THE TWO HOUSES
CONCURRING SEPARATELYHEREIN, thatthe Congress
of the United States is hereby petitioned to propose the Gov-
ernment of the People Amendment to the Constitution of the
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United States, for submittal to the states for ratification, pro-
viding for the states to nullify federal laws and regulations, in
such cases as the states deem that the federal government has
exceeded the limits of its authority.

BE IT FURTHER RESOLVED that to achieve the purpose
expressed above that the Government of the People Amend-
ment shall provide that:

1 Any act of Congress, or provision thereof shall be null
and void upon the adoption ofa Resolution of Disapproval
by the legislatures of two-thirds of the states providing
that no more than five years shall have passed from the
adoption of the first Resolution of Disapproval by a state
and the requisite number of adoptions.

2. Any regulation, administrative directive or provision
thereofshall be null and void upon the adoption ofa Reso-
lution of Disapproval by the legislatures of two-thirds of
the states where no more than five years shall have passed
from the adoption of the first Resolution of Disapproval
by a state and the requisite number of adoptions.

BE IT FURTHER RESOLVED that the Government of the
People Amendment shall require a Resolution of Disapproval
to declare the causes that impel the Resolution.

BE IT FURTHER RESOLVED that the Government of the
People Amendment shall contain reasonable limitations on the
use of Resolutions of Disapproval with respect to issues of
national security.

BE IT FURTHER RESOLVED that the Government of the
People Amendment shall prohibitjudicial review of any matter
with respect to the Government of the People Amendment or
its implementation or operation.
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Model Resolution

States'Initiative Amendment
to the Constitution of the United States

A resolution for the purpose of petitioning the Congress of the
United States to propose an amendment to the Constitution of
the United States for submission to the states to provide the
states a method of offering amendments to the Constitution of
the United States.

WHEREAS, the ratification of the Constitution of the United
States by the states created a balance of power between the
federal government and the states; and

WHEREAS, the federal government was granted certain lim-
ited powers under the Constitution of the United States; and

WHEREAS, the Constitution of the United States requires,
under the Tenth Amendment that: “The powers not delegated
to the United States by the Constitution, nor prohibited by it to
the states, are reserved to the States respectively, or to the
people;” and

WHEREAS, by the combined actions of the Congress, the
Executive and the Judiciary, today, power is concentrated in
the federal government; and

WHEREAS, the original checks and balances created by the
founders have been eroded and the national government has
consolidated power and authority; and

WHEREAS, the federal government is more distant from the
people than state governments; and

WHEREAS, to achieve government of the people, by the people

and for the people, government must become closer to the
people; and
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WHEREAS, there is a need for an effective mechanism by
which the states can offer amendments to the Constitution of
the United States;

NOW THEREFORE BE IT RESOLVED, BY THE LEGIS-
LATURE OF THE STATE OF {INSERT STATE}, A MA-
JORITY OF ALL MEMBERS OF THE TWO HOUSES
CONCURRING SEPARATELYHEREIN, that the Congress
of the United States is hereby petitioned to propose the States’
Initiative Resolution as an amendment to the Constitution of
the United States for ratification by state legislatures. This reso-
lution shall be submitted to the states for ratification, provid-
ing for the states a method through which they may amend the
Constitution of the United States.

BE IT FURTHER RESOLVED, that to achieve the purpose
expressed above, the States' Initiative Amendment shall pro-
vide that: Whenever three-fourths of the legislatures of the
states deem it necessary, they shall propose amendments to
this Constitution. These proposed amendments are valid for
all intents and purposes two years after they are submitted to
Congress. The said amendments will be invalid if both houses
of Congress, by two-thirds vote, disapprove them within two
years after their submission.

BEIT FURTHER RESOLVED, that the Secretary of State of
the State of (inseu state) transmit copies of this Concurrent
Resolution to the President of the United States, the President
of the United States Senate, the Speaker of the United States
House oi Representatives, the President of the Senate and the
Speaker of the House of Representatives of each state’s legis-
lature of the United States of America, and the {insert state)
Congressional Delegation.
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Model Resolution
Restatement o f Sovereignty

WHEREAS, the Tenth Amendment to the Constitution of the
United States reads as follows: “The powers not delegated to
the United States by the constitution, nor prohibited by it to
the States, are reserved to the States respectively, or to the

people;” and

WHEREAS, the Tenth Amendment defines the total scope of
federal power as being that specifically granted by the United
States constitution and no more; and

WHEREAS, the scope of federal power defined by the Tenth
Amendment means that the federal government was created
by the states specifically to be an agent of the states; and

WHEREAS,, State authority has been eroded primarily by four
developments: (1) Federal assumption of powers reserved to
the states under the Tenth Amendment: (2) Interpretations of
the “commerce clause” which go beyond any reasonable con-
ception, and in effect authorize federal pre-emption with re-
spect to any issue for which somfe faint or circuitous connec-
tion can be made to interstate commerce;J(3) By threat of
withholding, withdrawing, or diverting federal funds to coerce
cojnpliance with federalpolicies; (4) Failure on the part of the
states to challenge federal intrusions. Indeed state governments
have endorsed federal usurpation by seeking additional fed-
eral funding and by accepting federal delegations of power.

WHEREAS, today, in {insert year), the states are demonstra-
bly treated as agents of the federal government; and

WHEREAS, numerous resolutions have been forwarded to the
federal government by the State of {insert state) without any
response or result from Congress or the federal government;
and
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WHEREAS, many federal mandates are directly in violation
of the Tenth Amendment to the Constitution of the United

States; and

WHEREAS, the United states Supreme Court has ruled in New
York v. United States, 112 S. Ct. 2408 (1992), that Congress
may not simply commandeer the legislative and regulatory
processes of the states; and

WHEREAS, a number of proposal from previous administra-
tions and some now pending from the present administration
and from Congress may further violate the United states Con-
stitution;

NOW THEREFORE BE IT RESOLVED, that the State of
(insert state) hereby claims sovereignty under the Tenth
Amendment to the Constitution of the United States over all
powers not otherwise enumerated and granted to the federal
government by the United States Constitution.

BE IT FURTHER RESOLVED, that this serve as Notice and
Demand to the federal government, as our agent, to cease and
desist, effective immediately, mandates that are beyond the
scope of its constitutionally delegated powers.

BE IT FURTHER RESOLVED, that copies of this Resolu-
tion be sent to tiie president of the United States, the Speaker
of the United States House of Representatives, the President
of the United States Senate, the Speaker of the House and the
President of the Senate of each state’s legislature of the Untied
States of America, and (insert state) Congressional delega-
tion.
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Model Legislation

Joint Legislative Committee on
Federal Mandates Act

Section 1. {Title.} This act shall be known as and may be
cited as the Joint Legislative Committee on Federal Mandates

Act.

Section 2. {Legislative findings and declarations.} The leg-
islature finds and declares that:

A. The Tenth Amendment to the Constitution of the
Uriied States reads as follows: The powers not delegated
to the United States by the constitution, nor prohibited
by it to the States, are reserved to the States respectively,
or to the people.

B. The number of federal mandates imposed upon the
states by the United States Congress has alarmingly in-
creased in recent years.

C. The members of the legislature of {insert state} de-
sire to personally protect state sovereignty from federal
encroachment as well as communicate with the {insert
state} delegation to the United States Congress concern-
ing this critical problem so that our representatives may
be completely cognizant of the effect the actions of the
federal government have at the state legislative level and
may be more sensitive to federal usurpation of state au-
thority.

Section 3. {Joint legislative committee on federal man-
dates; members; powers and duties.}

A. Ajoint legislative committee on federal mandates is

established consisting of the president of the senate, four
members of the senate appointee by the president of the
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senate, the speaker of the house of representatives and
four members of the house of representatives appointed
by the speaker of the house of representatives. No more
than three members of the Senate or House of Represen-
tatives, including the President and Speaker, shall be from
the same political party. Members shall serve two year
terms ending on the Convening of the regular session of
the Legislature each Odd-Numbered year.

B. The Committee shall meet on the call of the President
of the Senate or the Speaker of the House of Representa-
tives, and a majority of the members constitutes a quo-
rum for the transaction of business.

C. The committee shall:

1. Review each year the activities of Congress and the
federal government including court rulings with regard
to any laws, regulations or other actions that may re-
quire their state to comply with any federal mandate.

2. Take any action necessary to protect this state’s con-
stitutional rights and sovereignty against federal man-
dates.

3. Arrange for and conduct an annual joint session of
the Legislature or a meeting of the Committee and re-
quest the attendance of all members of the {insert state)
congressional delegation to discuss issues relating to fed-
eral mandates and the appropriate use of federal power
to influence state policy.

D. The Committee may utilize legislative staff for re-
search and other services required by committee.

Section 4. {Severability clause.}

Section 5. {Repealer clause.}
Section 6. {Effective date.}
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Model Legislation

Constitutional Defense Act

Section 1. {Title.} This act shall be known as may be cited as
the Constitutional Defense Council Act

Section 2. {Legislative findings and declarations.} The leg-
islatures finds and declares that:

A. The Constitution of the United States of America en-
visions sovereign states and guarantees the states a re-
publican form of government in which decisions are made
by the elected representative of the people.

B. The power of state and local government of {insert
state} to better the lives of their citizens are being en-
croached upon by the federal government.

C. With increasing and alarming frequency, important de-
cisions affecting our lives that should be left to the states
are being made by the federal government in Washing-
ton, DC.

E. Federal mandates are being imposed on the states with-
out the accompanying tax dollars necessary to implement
the mandated programs.

E The impact of federal mandates threatens the fiscal
integrity of our State as well as our right of self determi-
nation.

G. The intent of this legislation is to restore, maintain,
and advance the State’s Sovereignty and Authority over
issues that affect the state and the well being of its citi-
zens.



sovereianty oF TIEreor e ADcevoLunon

Section 3. {Members; Powers; Staff.}

A. The defense council shall consist of the following
members: {To be determined by State.}

B. The Defense Council shall meet at times at the call of
the chair.

1 A majority of the membership on the defense Coun-
cil is required for a quorum to conduct council business.
A majority of the quorum is required for any action taken
by the Defense Council.

Section 4. {Powers & Duties.}

A. The Council, in the name of the state or its citizens,
may examine and challenge by legal action, legislation
or any other legal means:

1. Federal Mandates.

2. Court Rulings.

3. The Authority granted to, or assumed by, the federal gov-
ernment.

4. Laws, regulations and practices ofthe federal government.
5. Any otheractivity that is deemed appropriate by the Coun-
cil.

Section 5. {Appropriations.}

A. A council fund is established in the state treasury for
deposit of appropriations, gifts, grants and other council
monies. Monies in the Council fund are continuously
appropriated.

B. The sum of (insert amount} is appropriated from the
state general fund in fiscal year {insert year} to the Con-
stitutional Defense Council for the purpose provided in
this act.

Section 6. {Severability Clause.}

Section 7. (Repealer Clause.)
Section S. (Effective Date.}
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Model Legislation

Federal M andate and Federal Encroachment on
State Sovereignty Act

Section 1. {Short Title.} This act shall be known and may be
cites as the Federal Mandate/Federal Encroachment cn Stale
Sovereignty Act.

Section 2. {Legislative Declarations.} The Legislature finds
and declares:

A. The Tenth Amendment to the Constitution of the United
States reads as follows: The powers not delegated to the
United States by the Constitution, nor prohibited by it to
the States , are reserved to the States respectively, or to
the people.

B. Today, with increasing frequency important decisions
affecting the lives of individuals in the state are being
made by the federal government and the states are de-
monstrably treated as agents of the federal government.

C. State sovereignty and authority over issues that affect
the state and the well being of its citizens must be re-
stored.

Section 3. {Definitions.} The following terms mean:

A. Congressional Delegation - all members of the United
States Senate and House of Representatives from {insert
state).

B. Federal Encroachment on State Sovereignty - any
exceedence of federal authority over state.

C. State Sovereignty - as related to the Tenth Amendment:
The powers not delegated to the United States by the Con-
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stitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people.

D. State - all agencies of the state including independent
agencies, state colleges and universities.

F. Federal Mandate - a provision of federal law or regu-
lation that is mandated on the state.

Section 4. {Designation of Federal Mandate/Federal En-
croachment on State Sovereignty Auditor Powers & Du-

ties.}

A. The federal mandate/federal encroach: nent on state
sovereignty auditor shall make an inventory of all federal
mandates and federal encroachment on the state. The
federal mandate/federal encroachment on state sover-
eignty auditor shall make a calculation of the cost of these
federal mandates to the different levels of government.

B. The federal mandate/federal encroachment on state
sovereignty auditor shall issue a report by January 30th
of each year, which shall contain:

1. A summary of the cost of federal mandates on the
state as well as full detail on cost by program and agency;

2. A review of federal laws that exceed federal author-

ity.

3. The voting records of each member of the state’s con-
gressional delegation on all bills containing federal man-
dates and exceedences of federal authority.

4. The report prepared pursuant to this section shall be
sent to:
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a. The Governor;

b. The state’s United States Senators and Rep-
resentatives;

c. All members of the state legislature.

Section S. {Ad Hoc Reports.}

Upon request of the Governor, the Speaker of the House, the
President Pro Tern of the Senate, or the minority leaders of the
House or Senate, the federal mandate auditor/encroachment
of state sovereignty auditor shall prepare ad hoc reports esti-
mating the cost of federal mandates to the state government
and exceedence of federal authority in any proposed federal
legislation. These reports shall be sent to all officials listed in
subsection (3) of Section (5) of this act.

Section 6. {Severability Clause.}
Section 7. {Repealer Clause.}

Section 8. (Effective Date.}
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CREDENTIALS

The model resolutions and model legislation included in the ALEC
“Sovereignty of the People and Devolution” Agenda were developed
and adopted by the ALEC Board of Directors Committee on State
Sovereignty and ALEC Task Forces. “Sovereignty of the People and
Devolution" was written by Wendell Cox, ALEC Director of State
Legislation and Policy, and Samuel A. Brunelli, ALEC Executive
Director.

Board of Directors Committee on State Sovereignty
Senator Brenda Burns, Chair, Arizona
Senator Bradford Gorham, Rhode Island
Representative David Halbrook, Mississippi
Representative Donna Jones, ldaho
Senator Barbara Lawrence, Kansas
Senator James P. Neal, Delaware
Representative Carolyn Oakley, Oregon
Senator Ray Powers, Colorado
National Chairman, ALEC
Senator Patricia Ranson, Kansas
Senator Thomas C. Patterson, Arizona
Senator Dean Rhoads, Nevada
Representative Dale Van Vyven, Ohio
First Vice-Chairman
Samuel A. Brunelli, Executive Director
Pete Poynter, BellSouth
Russell Smoldon, Salt River Project
Alan Bronson Smith, Nationwide Insurance Companies
William A. Dowden, Golden Rule Insurance
Charles J. Cooper, Shaw, Pittman, Potts & Towbridge

Contributing Staff

Samuel A. Brunelli, Executive Director

Wendell Cox, Director, State Policy and Legislation

Tracey Pribble, Senior Legislative Director, State Sovereignty
Timothy Beauchemin, Senior Legislative Director

Molly Hering Bordonaro, Senior Legislative Director

Jean S. Hudson, Task Force Director
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American Legislative E xchange Council

The American Le%islative Exchange Council (ALEC) was founded
in 1973 by a small group of Democratic and Republican state legis-
lators who shared a common commitment to the Jeffersonian prin-
ciples individual liberty, limited government, and the free market.

Today, ALEC has grown to become the nation’s largest bipartisan,
association of state legislators, with nearly 3,000 members. Nearly
one-third of ALEC’s members hold leadership positions in their leg-
islatures, including 29 lower house speakers and 26 senate presi-
dents or senate presidents and senate presidents pm teins. More than
/j_\ZLSEré\iIIion Americans are represented by the citizen legislators of

ALEC brings the states and the nation together through conferences,
seminars, publications, and its fifteen National Task Forces. Each
provides a unique vehicle f*rlegislators to communicate across state
lines, share experiences and ideas, and work in unison with the pri-
vate sector to create effective public policies.

ALEC's goal is to ensure that its legislative members are fully armed
with the information, research and ideas they need to win in the leg-
islative arena. ALEC publications keep members up-to-date on emerg-
ing trends and provide in-depth analyses of issues. / \EC confer-
ences and meetings promote colleague to colleague communication
by linking like-minded legislators together. ALEC National Task
Forces provide a forum in which legislators and the private sector
discuss issues, develop policies and write model legislation.

Unlike other state legislative organizations, ALEC believes that busi-
ness should be an ally, not an adversary, of state legislators. ALEC
provides the private sector with an unparalleled opportunity to have
their voices heard, their perspectives appreciated, and their interests
put before the nearly 3,000 pro- free market state legislators ofALEC.
Through ALEC, legislators and the private sector work in adynamic
partnership to develop public policies that harness the immense power
of free markets to encourage economic growth, increase the nation's
competitiveness, and improve the quality of life for all Americans.
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ALASKA STATE HOUSE OF REPRESENTATIVES

Session Contact;
(907)-465-3719

Interim Address:

119 N. Cushman, Suite 211 FAX# (907)-465-3258
Fairbanks, AK 99701 State Capitol
Room 416

(907)-456-5081
Fax# (907)-456-5245

REPRESENTATIVE JOHN COGHILL

Date: January 28, 2000

To: Representative Beverly Masek, Co-Ch
House Resources Committee

From: Representative John Coghill

Re: HB 311

I respectfully request that HB 311, "An Act eliminating a requirement that a social security
number be provided by an applicant for a hunting or sport fishing license or tag,” be heard in
the House Resources Committee at your earliest convenience.

Thank you for your assistance.

Ucpre.sciilaiive™MuhiM 'o™hillCH.M'Xi'IS slalc.ak.us



FISCAL NOTE friii Version: CSHJR 44(WTR)

(H) Publish Date: 2/25/00
STATE OF ALASKA
2000 LEGISLATIVE SESSION

Revision Dato: ?_ R_nO

Dept. Affected
BRU

. —rcuundatcs-other conchtfcJLoas
imposed on states hy *>d gnu Component

sponsor: nr, aM
Requoster: H WTP

Component Serial No.

Expnndiluros/Rovonuos éThousands of Dollars)

OPERATING EXPENDITURES FY 01 FY 02 YC3 FY 04 FY 05 FY 06
Personal Services 00 00 00 00 00 00
Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 00 00 00 00 00 00

ICAPITAL EXPENDITURES i I ! i
ICHANGE INREVENUES | (. I | I I
FUND SOURCE AThousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

1091 Desiqnated Pro%ram Receipts
TOTAL 00 00 00 00 00 00

Estimato of any current year (FY00) cost:
POSITIONS
Full-time

Parl-time
Temporary

ANALYSIS: (Attach a separate page ifnecessary)

This resolution would not have a significant fiscal impact on any
state agency.

Prepared by Donald M. nhip TTR staff Phone -0M-66" 3
Phone

Dale  o_R_nn

COMMITTEE COPY



Representative Scott Ogan Alaska state Legislature

House District 27« Palmer + Greater Palmer « Sutton + Chickaloon «  Sheep Mountain

HJR - 44

Sponsor Statement

| have introduced this resolution to show our support for the 10th
amendment to the United States Constitution and to encourage those in
Congress and the Federal Government to take violations of it more

seriously.

No state has felt the incursion of the federal government more severely
than Alaska. It isimportant that we along with other states, send a
message to Congress that the 10thamendment is constantly being
violated and that such violations injure not only our states, but our
citizens as well.

| urge your support for this Resolution.

Thank you.

Interim: 600 E. Railroad Ave. #1, Wasilla, AK 99654 . Session: State Capitol, Juneau, AK 99801 465-3878
(907) 376-4866 Fax (907) 373-4724 1 (800) 862-3878 Fax (907) 465-3265
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(EDITOR: Please COHSIder thiS weartiana perspeciive fOr the op-ed page Of for broadcast as a guest
editorial. Reprint permission is granted.)

FOR IMMEDIATE RELEASE CONTACT:  Diane Carol Bast
November 10, 1995 708/202-3060

The Devolution Revolution

by Joseph L Bast

The winds of change are howling through the halls of American federalism. The
states are clamoring to take responsibility for billions of dollars of social welfare programs
now controlled by the fecleral government Wisconsin Governor Tommy Thompson has
said “We're seeing a rebirth of [state power], and I'm totally comfortable with the states'
ahility to handle 1.~ Even the devoutly pro-establishment National Journal, in its July 29th
Issue, noted that recent Supreme Court decisions have "fueled the fires of federalism.”

At the root of the devolution “The powers not delegated to the

movement is the Tenth Amendmenttothe  United States by the Constitution, nor
prohibited by it to the states, are

U.S. Constitution, which reads: “The !
. reserved to the states respectively, or to

powers not delegated to the United States  the people.”

by the Constitution, nor prohibited by it to Tenth Amendment

the states, are reserved to the states
respectively, or to the people.” Intended by the founding fathers to be a bulwark against the

concentration of power and resources in the hands of the central government, the Tenth
Amendment historically has been ignored by politicians as well asjudges. Instead, the

mare-
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national government has been allowed to dominate the states, becoming far more involved
In matters of commerce and conscience than the founding fathers ever intended.

In recent months, the Supreme Court has helped push along the call for less federal
authority and more state and local autonomy. In u.s. v. Lopez, for example, the Court
invalidated a federal law barring possession of guns near school grounds, marking the first
time In sixty years that the courts have found a limit to federal power granted under the
Constitution's commerce clause.

The Court Is dusting off the Tenth Amendment partly because of the convictions of a
new and passionate member of the Court, Justice Clarence Thomas. But it is also being
pressured to act by a surge of litigation on Issues of federal-state relations. The Brady Law,
which reguires local police departments to conduct background checks on gun buyers, has
been successfully challenged on Tenth Amendment grounds in five district courts around
the country. A half-clozen states have filed suits challenging the constitutionality of the 1994
National Voter Registration Act. States are launching legal action against the federal
government over the Endangered Species Act, the Clean Air Act, and other federal

programs.

State and local governments have become more litigious because unfunded federal
mandates have become unbearable. Michael Pompili, assistant commissioner for health of
Columbus, Ohio, says new environmental protection mandates are being imposed on local
government at “a torrid pace.” In a recent issue 0f Regulation Magazine, he writes. “The
cumulative impact of these mandates with other non-environmental mandates makes it
virtually impossible for any community, large or small, to remain in compliance without
neglecting other essential local governmental services.”

- more

Page 003
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StiD another factor fueling the devolution movement is dwindling public confidence
in the federal government. Media coverage of the disasters in Waco, Texas, Oklahoma City,
Oklahoma, and Ruby Ridge, Idaho revealed that millions of Americans are afraid of their
own government Even more shocking, this fear Is reasonable. With alarming frequency, the
activities of agencies such as BATF, RS, DEA, and EPA cross the line between law
enforcement and assaulting constitutionally protected liberties.

Dr. MaryJ. Ruwart a scientist author, and long-time libertarian activist, believes the
devolution revolution must reduce the use of violence by all levels of government She
locates the roots of the Oklahoma City bombing in the fact that using force to achieve social
and political ends has become commonplace in America. *In this manner,” writes Ruwart
"Violence against others has become an acceptable option. Since this violence is largely
perpetrated through government the average indivioual rarely thinks consciously about its
true nature. Unconsciously, however, the seeds of violence have been sown. Those seeds

have borne fruit.”

The alternative to devolution could be the loss of the federal system of government
our founding fathers gave us, and the rise of domestic terrorism to levels previously
unknown in America. With so much at stake, surely itis time to consider restoring the
protections Of the long-neglected Tenth Amendment
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%oseph, L BFsT, IS president of The Heﬁ,rtland Institute, a nonprofit research organization
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