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one and one half hours work prior to falling. The employee argues that the completion o f work proves 
that he did not have time to drink prior to his fall. However, the ambulance was not called until two and 
one halr hours after Lee left the site. The employee failed to account for the extra time.

The employee also argues that he smelled o f alcohol because he was lying on a alcohol-saturated 
ground. However, the medical providers stated that the employee's breath smelled o f alcohol, not his 
clothes. Furthermore, they described his appearance as being drunk.

Based on the foregoing, we find the employee has failed to prove his claim by a preponderance of 
evidence. We conclude the employee's injury was proximately caused by his intoxication. Therefore, 
pursuant to AS 23.30.235(2) we deny the employee's claim for compensation and medical benefits.

ORDER

The employee's claim for compensation and medical benefits is denied and dismissed.

Dated at Anchorage, Alaska this 26th day of March, 1997.

ALASKA WORKERS’ COMPENSATION BOARD

is! Patricia Huna

Patricia Huna,
Designated Chairman

/s! Shawn Pierre

Shawn Pierre, Member

Is! S.T. Hagedom

S. T. Hagedom, Member

APPEAL PROCEDURES

This compensation order is a final decision. It becomes effective when filed in the office o f the Board 
unless proceedings to appeal it are instituted.

Proceedings to appeal must be instituted in Superior Court within 30 days o f the filing o f this decision 
and be brought by a party in interest against the Board and all other parties to the proceedings before the 
Board, as provided in the Rules of Appellate Procedure o f the State of Alaska.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 
44.62.540 and in accordance with S AAC 45.050. The petition requesting reconsideration must be filed 
with the Board within 15 days after delivery or mailing o f this decision.

MODIFICATION

Within one year after the rejection o f a claim or within one year after the last payment o f benefits under 
AS 23.30.1 SO, 23.30.1S5, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board 7o modify this 
decision under AS 23.30.130 by filing a petition in accordance with S AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy o f the Decision and Order in the matter
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of Curtis L. Naccarato, em ployee/ applicant; v. Naccarato Construction, employer; and State Farm 
Insurance Co., insurer/ defendants; Case No. 9513413; dated and filed in the office o f the Alaska 
Workers' Compensation Board in Anchorage, Alaska, this 26th day o f March, 1997.

Donna Bodkin, Clerk 

SNO
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A L A S K A  W O R K E R S '  C O M P E N S A T I O N  B O A R D

P.O. Box 25512 Juneau , A laska  99802-5512

JACQUELYN PARRIS - EASTLAKE,
Emp loyee , 

A p p l i c a n t ,
v .

STATE OF ALASKA,
DEPARTMENT OF LAW,

( s e l f  - i n s u r e d  ) ,
Employer ,  

D e f e n d a n t .

DECISION AND ORDER
AWCB CASE NO. ’ 9 520823
AWCB D e c i s i o n  N o . 9 6 - 0 4 0 5
I s s u e d  in  An cho rage ,  A la sk a  

on O c t o b e r  2 , 1996

We h e a r d  t h i s  c l a im  f o r  tempora ry  t o t a l  d i s a b i l i t y  b e n e f i t s ,  
m ed i c a l  b e n e f i t s ,  t r a n s p o r t a t i o n  c o s t s ,  r eemployment b e n e f i t s ,  
p e n a l t i e s ,  i n t e r e s t ,  a t t o r n e y  f e e s ,  and l e g a l  c o s t s  i r  F a i r b an k s ,  
A la sk a  on A p r i l  1 8 ,  1 9 9 6 ,  and on J u l y  18 ,  1 9 9 6 .  A t t o r n e y  Ann S.
Brown r e p r e s e n t e d  th e  a p p l i c a n t  emp loyee ,  and A s s i s t a n t  A t t o rn e y  
Gene ra l  K r i s t i n  Knudsen r e p r e s e n t e d  the  d e f e n d a n t  em p loy e r .  We 
r e q u e s t e d  a d d i t i o n a l  b r i e f i n g  from the  p a r t i e s  c o n c e r n in g  the  
a p p l i c a b i l i t y  o f  AS 2 3 . 3 0 . 2 3 5  to  t h i s  c a s e .  The l e g a l  memoranda 
were r e c e i v e d  on Sep tember 30 ,  1 9 96 ,  a t  wh ich  t ime we c l o s e d  the  
r e c o r d  and d e l i b e r a t e d .  As a u t h o r i z e d  under  AS 2 3 . 3 0 . 0 0 5 ( f )  we 
hea rd  t h i s  c a s e  w i t h  a two-member quorum o f  t h e  b o a r d  p a n e l .

ISSUES
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1 .  I s  th e  em p lo y e e ' s  c l a im  b a r r e d  under  AS 2 3 . 3 0 . 1 0 0 ( a )  f o r  
f a i l u r e  t o  g i v e  t im e ly  n o t i c e  o f  i n j u r y ?
2 .  I s  th e  em p lo y e e ' s  c l a im  e n t i t l e d  t o  a p r e sum p t i on  o f
c o m p e n s a b i l i t y  under AS 2 3 . 3 0 . 1 2 0 ?
3 .  I s  the  em p lo y e e ' s  c l a im  b a r r e d  as a "menta l  i n j u r y "  under  AS 
2 3 . 3 0 . 2 6 5 ( 1 7 ) ?
4 .  I s  the  em p lo y e e ' s  c l a im  b a r r e d  under  AS 2 3 . 3 0 . 2 3 5 ?
5 .  I s  the  employee e n t i t l e d  to  tempora ry  t o t a l  d i s a b i l i t y  (TTD)
b e n e f i t s  under  AS 2 3 . 3 0 . 1 8 5  from Feb rua ry  3, 1995 th r o ugh  F eb rua ry  
28 ,  1 9 9 5 ;  March 16 ,  1995  th rough  A p r i l  7 ,  1 9 9 5 ;  Augus t  3 , 1995
th r o ugh  O c t o b e r  24 ,  1 9 9 5 ;  and c o n t in u in g ?
6 .  I s  the  employee e n t i t l e d  to  m e d i c a l  b e n e f i t s  under  AS
2 3 . 3 0 . 0 9 5 ( a )  and t r a n s p o r t a t i o n  under  8 AAC 4 5 . 0 8 4  f o r  the  
t r e a tm en t  o f  h e r  a d d i c t i o n  t o  p r e s c r i p t i o n  p a in  m e d i c a t i o n s ?
7 .  I s  th e  employee e n t i t l e d  t o  an e l i g i b i l i t y  e v a l u a t i o n  f o r
reemployment b e n e f i t s  under  AS 2 3 . 3 0 . 0 4 1 ( d ) ?
8 .  I s  the  employee e n t i t l e d  t o  p e n a l t i e s  under  AS 2 3 . 3 0 . 1 5 5 ( e )
and i n t e r e s t  under  AS 2 3 . 3 0 . 1 5 5 ( d )  on c om pen sa t ion  wh ich  may be 
due under  t h i s  c l a im ?
9 .  I s  the  employee e n t i t l e d  t o  a r e a s o n a b l e  a t t o r n e y  f e e  and
l e g a l  c o s t s  under AS 2 3 . 3 0 . 1 4 5 ( b ) ?

BRIEF CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee began work as an A s s i s t a n t  D i s t r i c t  A t t o r n e y  on 
November 21 ,  1 9 9 0 ,  p r o s e c u t i n g  misdemeanor c a s e s  f o r  th e  F a i r b ank s  
D i s t r i c t  A t t o r n e y ' s  o f f i c e .  On Janua ry  24 ,  1992  nu r s e  p r a c t i t i o n e r  
Nancy Schupp and J .  M i c h a e l  C a r r o l l ,  M .D . ,  d i a g n o s e d  the  employee  
t o  be s u f f e r i n g  from " c l u s t e r  headaches"  and p r e s c r i b e d  Anex s ia ,  
an o p i o d  a n a l g e s i c .  On June 1, 1992 she came unde r  the  t r e a tm en t  
o f  R i c h a r d  E l s on ,  D . C . ,  f o r  c h i r o p r a c t i c  t r e a tm en t  o f  h e r  neck and 
s h o u l d e r s .  In  h i s  r e p o r t ,  Dr .  E l s on  n o t e s  h e r  h e ad ach e  p r ob l em s .
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She c o n t i n u e d  i n t e r m i t t e n t l y  under h i s  c a r e  f o r  a p p r o x im a t e l y  two 
y e a r s .

On June 30 ,  1993 she r e t u r n e d  to  D r .  C a r r o l l  f o r  t r e a tm en t  o f  
t e n s i o n  headache  and neck p a i n .  He n o ted  t h a t  she was h an d l in g  
em o t i o n a l  c o u r t  c a s e s ,  r e f e r r e d  h e r  t o  p h y s i c a l  t h e r a p y ,  and 
p r e s c r i b e d  c o d e in e .  On December 6 ,  1993 D r .  C a r r o l l  p r e s c r i b e d
T y l e n o l  #3 w i th  c o d e i n e .  On December 14 ,  1993 he p r e s c r i b e d
F i o r i n o l ,  w i th  c o d e in e ,  and a m i t r i p t y l i n e ,  an a n t i - d e p r e s s a n t , Dr . 
C a r r o l l  c o n t in u e d  t o  p r e s c r i b e  F i o r i n o l  w i t h  c o d e i n e ,  n o t i n g  in  
h i s  r e p o r t  o f  F eb ru a ry  21 ,  1994 t h a t  h e r  m u s c u l o s k e l e t a l  headache s  
were p r o b a b l y  a g g r a v a t e d  by work t e n s i o n .  On A p r i l  12 ,  1994 he
p r e s c r i b e d  a musc le  r e l a x a n t ,  F l e x e r i l .  The employee t e s t i f i e d  
t h a t  A p r i l  12 , 1994 was the  f i r s t  t ime she  e x p e r i e n c e d  a "buzz"
from th e  m e d i c a t i o n s .

The employee underwent an MRI a t  th e  F a i r b ank s  Memoria l  
H o s p i t a l  on A p r i l  2 2 ,  1 9 9 4 ,  which r e v e a l e d  a d i s k  h e r n i a t i o n  a t
the  C5-C6 l e v e l ,  and Dr .  C a r r o l l  r e f e r r e d  h e r  t o  o r t h o p e d i c  
su rg eon  Roy P i e r s o n ,  M.D. On A p r i l  27 ,  1994 Dr .  C a r r o l l  sw i t c h ed
he r  p r e s c r i p t i o n  to  An ex s i a .

D r .  P i e r s o n  p r e s c r i b e d  v i c o d i n  on May 3 , 1994 and May 22 ,
1 9 9 4 .  Geo rge  Brown, M .D . ,  a l s o  p r e s c r i b e d  V i c o d i n  on J u l y  5 , 1 9 9 4 .  
On r e f e r r a l  from Dr . P i e r s o n ,  James F o e l s c h ,  M .D . ,  p e r f o rm ed  an 
e l e c t r o p h y s i o l o g y  exam and c o n c l u d e d  t h a t  th e  em p lo y e e ' s  headaches  
were n o t  r e l a t e d  t o  h e r  d i s k  i n j u r y .  D r .  C a r r o l l  c o n t in u e d  to
p r e s c r i b e  Anex s ia ,  among o t h e r  d r u g s .  On O c t o b e r  10 ,  1994 Dr .
P i e r s o n  p r e s c r i b e d  R o x i c e t ,  F l e x o r i l ,  and P e r c o c e t .

Dr .  P i e r s o n  p e r f o rm ed  c e r v i c a l  f u s i o n  s u r g e r y  on November 11 ,  
1 9 9 4 .  He renewed h e r  p r e s c r i p t i o n  f o r  F l e x e r i l  on November 29 ,
1 9 9 4 .  The em p loy e e ' s  husband ,  John E a s t l a k e ,  M .D . ,  t e l e p h on ed  Dr . 
P i e r s o n  on December 1 5 ,  1994 to  i n d i c a t e  t h a t  the  employee had
become a d d i c t e d  t o  V i c o d i n .  The f o l l o w i n g  day  Dr .  E a s t l a k e  c a l l e d  
Dr. C a r r o l l  t o  r e p o r t  h i s  . v i f e ' s  a d d i c t i o n .

Dr . C a r r o l l  d i a g n o s e d  a d d i c t i o n ,  and on December 20 ,  1995
d i s c u s s e d  weaning h e r  from the  m e d i c a t i o n s ,  g i v i n g  he r  r edu c ed  
p r e s c r i p t i o n s  o f  Xanax and A n ex s i a .  On December 21 ,  1994 D r .

3
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P i e r s o n  ag r e ed  t h a t  D r .  C a r r o l l  s h o u l d  c o n t r o l  h e r  m e d i c a t i o n s  and 
wean h e r  by u s in g  methadone and d e c r e a s i n g  th e  d o sag e  o f  th e  o t h e r  
d r u g s .  At the  h e a r in g  D r .  C a r r o l l  t e s t i f i e d  t h a t ,  w i t h  the  
em p lo y e e ' s  p e rm i s s i o n ,  he d i s c u s s e d  the  em p lo y e e ' s  c o n d i t i o n  w i th  
h e r  s u p e r v i s o r ,  M a r l i n  Sm i th ,  on J an u a ry  30 ,  1 9 9 5 .

The employee was r e f e r r e d  t o  p s y c h i a t r i s t  R o b e r t  S c h u l t s ,  
M .D . ,  by the  S t a t e ' s  Human A f f a i r s  O f f i c e  on F eb ru a r y  2 , 1995 f o r  
a s s i s t a n c e  w i th  h e r  p r e s c r i p t i o n  n a r c o t i c  a b u s e ,  wh ich  was p r o v in g  
d i s r u p t i v e  t o  h e r  work . D r .  S c h u l t s  recommended i n p a t i e n t  
d e t o x i f i c a t i o n ,  and th e  emp loye r  p r o v i d e d  l e a v e  th r o ugh  the  
Employee A s s i s t a n c e  Program . She e n t e r e d  a 3 0 -day  c h em ic a l  
dependency program a t  C h a r t e r  N o r t h  in  Ancho rage  on F eb ru a ry  2,
1 9 9 5 .  She l e f t  a few days l a t e r ,  b e c a u s e  s e e in g  a f o rm er  sex  abuse  
c l i e n t  reawakened h e r  own memories o f  abu se  in  a d o l e s c e n c e .

On F eb rua ry  15 ,  1995 the  employee began t o  s e e  L in d a  P o r t e r ,  
L . C . S .W . ,  f o r  c o u n s e l i n g  a b ou t  h e r  s e x u a l  a b u s e .  On F eb ru a ry  16 ,  
19 9 5 ,  w i th  the  em p lo y e e ' s  p e rm i s s i o n ,  D r .  S c h u l t s  d i s c u s s e d  the  
em p lo y e e ' s  c o n d i t i o n  w i th  h e r  s u p e r v i s o r .  On F eb ru a ry  17 ,  1995
Ra lph  W e l l s ,  M .D . ,  d i s c o v e r e d  a c y s t i c  o v a r i a n  mass, which  
r e s o l v e d  by March 13 ,  1995  . A l s o  on March 13 ,  1 9 9 5 ,  D r .  S c h u l t s
c o u n s e l e d  he r  c on c e rn in g  the  r e c e n t  d e a t h  o f  h e r  g r andm o th e r .  D rs .  
S c h u l t s ,  C a r r o l l ,  and W e l l s  a l l  p r o v i d e  a v a r i e t y  o f  p a in  and 
p s y c h o t r o p i c  m e d i c a t i o n s  f o r  a t im e .

On A p r i l  7 ,  1 9 9 5 ,  D r .  S c h u l t s  p r e p a r e d  a C e r t i f i c a t i o n  o f
P h y s i c i a n  form in  r e f e r e n c e  t o  th e  F am i ly  and M e d i c a l  Leave A c t ,
i n d i c a t i n g  she was d i s a b l e d  from work from F eb ru a ry  2 , 1995
th r ough  A p r i l  10 ,  1995 due t o  a m a j o r  d e p r e s s i o n .  Dr .  W e l l s
d i a gn o s e d  the employee t o  be s u f f e r i n g  a t u b a l  e c t o p i c  p regnancy ,  
and s u r g i c a l l y  removed i t  on A p r i l  1 7 ,  1 9 9 5 .  On A p r i l  2 8 ,  1995 Dr .  
W e l l s  c e r t i f i e d  the  e c t o p i c  p r egn an cy  would d i s a b l e  th e  employee  
f rom A p r i l  16 ,  1995 th r o u g h  June 2 , 1 9 9 5 .

On June 1 ,  1995 R an d a l l  M cGregor ,  M .D . ,  r e f u s e d  h e r  r e q u e s t  
f o r  n a r c o t i c s .  On o r  a b o u t  June 27 ,  1995  th e  employee o b t a in e d
V i c o d in  from Dennis J e f f e r s ,  D . D . S . ,  an o r a l  s u r g e o n .  On J u l y  5 , 
19y5 she  r e c e i v e d  P e r c o c e t  and V i c o d i n  f rom  D a n i e l  K e i r ,  D .D . S .  On
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o r  a b o u t  J u l y  18 ,  1995 she o b t a i n e d  V i c o d in  :rom Lee Payne, D .D .S .
On J u l y  3 1 ,  1995 the  employee comp la ined  t o  the  S t a t e ' s  Human 

R e s o u r c e s  O f f i c e  in  Juneau , c l a im in g  i n c o n s i s t e n t  t r e a tm en t  a t  
work a f t e r  b e in g  r e q u i r e d  t o  f i l l  o u t  a l e a v e  s l i p  t h a t ’ morn ing .  
On the  same day , two f e l l o w  employees r e p o r t e d  t o  D i s t r i c t  
A t t o r n e y  H a r ry  Dav is  t h a t  th e  employee had p r e v i o u s l y  a t t em p te d  
u n s u c c e s s f u l l y  t o  s o l i c i t  p r e s c r i p t i o n  n a r c o t i c s  f rom them. When 
c o n f r o n t e d  w i th  t h i s  r e p o r t  o f  s o l i c i t a t i o n  on Augus t  3 ,  1 9 9 5 ,  by 
Mr. Dav is  and C r im in a l  D i v i s i o n  Deputy A t t o r n e y  G en e ra l  L a u r i e  
O t t o ,  th e  employee a dm i t t e d  t o  one i n s t a n c e ,  b u t  d en i e d  memory o f  
t h e  o t h e r .  The employee b i t t e r l y  c om p la in ed  o f  i n c i d e n t s  o f  
u n f a i r n e s s  and s t r e s s  in  h e r  work . Ms. O t t o  im m ed ia t e ly  suspended  
the  employee w i th  pay f o r  hav ing  s o l i c i t e d  the  n a r c o t i c s .

On August 7 , 1995 the  employee e n t e r e d  a r e s i d e n t i a l
d e t o x i f i c a t i o n  program a t  S p r in gb r o ok  N o r thwe s t  under  the  
s u p e r v i s i o n  o f  G rego ry  S k ip p e r ,  M.D. Her employment t e rm in a t e d  on 
August 18 ,  1 9 9 5 ;  the  p a r t i e s  d i s a g r e e  o v e r  whe the r  she r e s i g n e d  o r  
was d i s c h a r g e d .  She l e f t  the  S p r in g b r o o k  t r e a tm en t  p rogram  b e f o r e  
c o m p le t i o n  b e cau s e  she b r o k e  program r u l e s  a b o u t  a v o i d in g  
e x c l u s i v e  f r i e n d s h i p s .  In the  h e a r in g  she t e s t i f i e d  t h a t  a f t e r  
l e a v in g  the  S p r in gb r o ok  program she a t t e n d e d  N a r c o t i c s  Anonymous 
and A l c o h o l i c s  Anonymous, and was t r e a t e d  by D r .  S c h u l t z .

The em p loy e e ' s  a t t o r n e y  sen t  a l e t t e r  d a t e d  Sep tember 13 , 
1995  t o  Deputy A t t o r n e y  G ene ra l  O t t o .  The l e t t e r  i n d i c a t e d  t h a t  
th e  employee was p r o t e c t e d  under  the  Americans W ith  D i s a b i l i t i e s  
A c t ,  28 U . S . C .  S 1 2 1 3 1 (1) ( B ) , and was e n t i t l e d  t o  c o n t in u e d  
s u s p en s i o n  w i th  pay d u r in g  h e r  d e t o x i f i c a t i o n  t r e a tm en t  and 
r e i n s t a t em e n t  t o  h e r  p o s i t i o n  upon the  c om p le t i o n  o f  th e  p rog ram .  
The l e t t e r  a l s o  gave n o t i c e  t o  the  emp loye r ,  p u r s u a n t  t o  AS 
2 3 . 3 0 . 1 0 0 ( a ) ,  t h a t  th e  p h y s i c a l  m a n i f e s t a t i o n s  o f  th e  em p lo y e e ' s  
j o b - r e l a t e d  s t r e s s  had g iv en  r i s e  t o  a c l a im  f o r  w o rk e r s '  
c om pen sa t i on  b e n e f i t s .

The employee s e rv ed  an A p p l i c a t i o n  f o r  Ad ju s tm en t  o f  C la im  on 
O c t o b e r  13 ,  1 9 9 5 ;  she c l a im ed  b e n e f i t s  under th e  A la s k a  Worke rs '
Compensa t ion  Act f o r  t ime l o s s  and t r e a tm en t  o f  an a d d i c t i o n  to
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p r e s c r i b e d  m e d i c a t i o n ,  wh ich  she c on tended  a r o s e  from w o r k - r e l a t e d  
c a u s e s  d u r in g  h e r  employment as  an A s s i s t a n t  D i s t r i c t  A t t o r n e y .  
The emp loye r  f i l e d  the  R e p o r t  o f  I n j u r y  on O c t o b e r  1 6 ,  1 9 9 5 .  The 
d a t e  o f  i n j u r y  was l i s t e d  as  Augus t  3 ,  1 9 9 5 ,  b u t  th e  em p loy e e ' s
p o r t i o n  o f  t h e  r e p o r t  was n o t  d a t e d .  The emp loye r  d en i e d  b e n e f i t s  
in  an Answer d a t e d  O c t o b e r  17 ,  1 9 9 5 ;  and f i l e d  a N o t i c e  o f
C o n t r o v e r s i o n  o f  th e  c l a im ,  d a t e d  O c t o b e r  2 4 ,  1 9 9 5 .  A f t e r
e x t e n s i v e  p r o c e d u r a l  and d i s c o v e r y  d i s p u t e s ,  t h i s  c l a im  came t o  a 
h e a r in g  on A p r i l  18 ,  1996 and J u l y  18 ,  1 9 9 6 .

At the  h e a r in g  Dr .  C a r r o l l  t e s t i f i e d  he b e l i e v e d  the  s t r e s s  
o f  th e  em p lo y e e ' s  work a g g r a v a t e d  the  em p lo y e e ' s  h e a d a ch e s ,  and 
was a c o n t r i b u t i n g  f a c t o r  t o  h e r  d e v e l o p in g  an a d d i c t i o n  t o  the  
p r e s c r i b e d  m e d i c a t i o n s .  He a l s o  t e s t i f i e d  he may n o t  have been  
aware o f  a l l  th e  p h y s i c i a n s  from whom she was s e c u r i n g  n a r c o t i c s  
d u r in g  h i s  t r e a tm en t  o f  h e r .

In  h e r  t e s t im on y  a t  the  h e a r in g  and in  h e r  d e p o s i t i o n ,  the  
emp loyee  r e p e a t e d l y  c l a im ed  t h a t  h e r  work was s t r e s s f u l ,  and she  
was n o t  t r e a t e d  f a i r l y .  Deputy  A t t o r n e y  G en e ra l  O t t o  t e s t i f i e d  in  
th e  h e a r i n g  t h a t  th e  em p lo y e e ' s  w o rk lo ad  and s c h e d u l e  were
c om pa rab le  t o  t h a t  o f  th e  o t h e r  misdemeanor a t t o r n e y s ,  and
p r o v i d e d  s u p p o r t i n g  d o c um en ta t i o n .  Ms. O t t o  t e s t i f i e d  the  employee  
neve r  in f o rm ed  h e r  t h a t  she f e l t  h e r  a d d i c t i o n  was r e l a t e d  t o  the  
work u n t i l  a f t e r  h e r  s e p a r a t i o n  f rom employment.

The employee t e s t i f i e d  the  h e ad a ch e s  tended t o  d e v e l o p  o v e r  
th e  day  a t  work , and would s u b s i d e  a t  home. In h e r  t e s t im on y  the  
emp loyee  a d m i t t e d  t o  e x a g g e r a t i n g  symptoms and l y i n g  t o  h e r
p h y s i c i a n s  in  o r d e r  t o  g e t  n a r c o t i c r  a f t e r  b e in g  p r e s c r i b e d
Anex s ia  o r  V i c o d i n  and d u r in g  the  f a l l  o f  1 9 9 4 ,  b e f o r e  she was 
h o s p i t a l i z e d .  She t e s t i f i e d  t h a t ,  as  a r e s u l t  o f  h e r  a d d i c t i o n ,
h e r  judgment was im p a i r e d  a t  work .

In h i s  d e p o s i t i o n  D r .  S c h u l t s  i n d i c a t e d  the  employee was
e x h i b i t i n g  h e i g h t e n e d  i n t e r e s t  in  d rug s  by March t h r o u g h  May o f
1994  ( S c h u l t s  d e p o . ,  pp .  5 5 - 6 ) ,  b u t  th e  q u a n t i t i e s  she c o u l d
o b t a i n  were n o t  s u f f i c i e n t  a t  t h a t  t ime t o  c a u s e  p h y s i o l o g i c a l  
a d d i c t i o n .  I d .  a t  5 4 .  He f ound  h e r  t o  be s u f f e r i n g  p h y s i o l o g i c a l
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a d d i c t i o n  on o r  a b o u t  the  t ime o f  h e r  c e r v i c a l  s u r g e r y  in  November 
o f  1 9 94 ,  o r  s h o r t l y  t h e r e a f t e r .  I d .  a t  6 2 .  He t e s t i f i e d  the  
employee s u f f e r e d  from a number o f  s o u r c e s  o f  s t r e s s  w h i l e  under  
h i s  c a r e ,  i n c l u d i n g  h e r  c h i l d h o o d  abu se  and arguments  w i th  he r  
spouse  o v e r  money. I d .  a t  6 5 .  He t e s t i f i e d  the  s t r e s s  from he r  
work was a p o s s i b l e  f a c t o r  in  th e  deve lopmen t  o f  h e r  h ead a ch e s  and 
in  the  deve lopmen t  o f  h e r  o p i a t e  a d d i c t i o n .  I d .  a t  6 4 - 5 .

In h i s  d e p o s i t i o n  Dr .  S k ip p e r  t e s t i f i e d  the  employee s u f f e r e d  
a l ong  h i s t o r y  o f  s u b s t a n c e  abu se  p r o b l em s :  m a r i j u a n a  b eg inn in g  in  
the  t e n t h  g r a d e ,  and f o u r  o r  f i v e  y e a r s  o f  " p a r t y in g "  w i th  
m a r i j u a n a ,  a l c o h o l ,  and c o c a i n e ,  wh ich  a f f e c t e d  h e r  p e r f o rm an ce  in  
s c h o o l .  ( S k i p p e r  d e p o . ,  p .  2 5 . )  He f e l t  she  p r o b a b l y  would have  
d ev e l o p e d  an a d d i c t i o n  b e c au s e  o f  th e  o t h e r  s t r e s s o r s  in  h e r  l i f e ,  
whe the r  o r  n o t  she had been an a t t o r n e y .  I d .  a t  5 1 .  He a l s o  f e l t  
he r  p a in  p u t  h e r  i n t o  a p o s i t i o n  in  wh ich  she was e xp o sed ,  and had 
a c c e s s ,  t o  d r u g s .  I d .  a t  37 .

The emp loyer  r e t a i n e d  p s y c h o l o g i s t  Dav id  S p e rb e ck ,  P h .D . ,  t o  
e v a l u a t e  the  emp loyee .  In  h i s  d e p o s i t i o n  he t e s t i f i e d  the  m ed i c a l  
r e c o r d s  i n d i c a t e  t h a t  she s u f f e r e d  h e a d a ch e s  as f a r  b a ck  as age o f  
18 y e a r s  (S p e rb e ck  d e p o . ,  p . 4 7 ) ,  and d e v e l o p e d  a d rug  dependency  
in  h e r  a d o l e s c e n c e .  I d .  a t  5 0 - 2 .  T h i s  a d d i c t i o n  and h e r  c h i l d  
s e x u a l  abu se  s e t  the  s t a g e  f o r  f u t u r e  a d d i c t i o n s .  I d .  a t  52 ,  53 ,  
123 .  She d e v e l o p e d  a s u b s t a n c e  abu se  d i s o r d e r  in  a d o l e s c e n c e  and 
s t i l l  s u f f e r s  f rom i t ,  though i t  was f o r  a t ime i n  r e m i s s i o n .  I d .  
a t  5 3 .  In  h i s  i n t e r v i e w  w i th  h e r ,  the  emp loyee  a dm i t t e d  t o  
h o a r d in g  th e  V i c o d i n  in  o r d e r  t o  t a k e  amounts in  e x c e s s  o f  what 
was p r e s c r i b e d  in  o r d e r  t o  g e t  " h i g h " .  I d .  a t  5 5 - 6 .

D r .  Sp e rb e ck  i n d i c a t e d  h e r  work s t r e s s  may have been a f a c t o r  
a g g r a v a t i n g  o r  a c c e l e r a t i n g  h e r  p r e - e x i s t i n g  c o n d i t i o n  ( I d .  a t  
7 6 ) ,  b u t  i t  was n o t  a s u b s t a n t i a l  f a c t o r  in  b r i n g i n g  a b ou t  h e r  
d i s a b i l i t y  in  1 9 9 5 .  I d .  a t  7 8 .  He f e l t  p a r t  o f  th e  s t r e s s  she was 
s u f f e r i n g  a r o s e  f rom t a k in g  the  d rug s  t h em se l v e s .  I d .  a t  7 1 ,  
Because  o f  dange r  o f  r e l a p s e ,  he recommended she n o t  r e t u r n  t o  h e r  
work as  an a t t o r n e y ,  a t  l e a s t  f o r  th e  t ime b e i n g .  I d .  a t  1 4 2 .

The employee a rg u ed  t h a t  t h i s  i s  n o t  s im p ly  a men ta l  i n j u r y ,
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d e p r i v e d  o£ the  p r e sum p t i on  o£ c o m p e n s a b i l i t y .  She a rgued  he r  
i n j u r y  was p h y s i c a l ,  a p h y s i o l o g i c  a d d i c t i o n ;  and i t  a r o s e  in  the  
c o u r s e  o f  t r e a t i n g  a n o t h e r  p h y s i c a l  harm, h e r  h e a d a c h e s .  She
c on tended  the  t e s t im on y  o f  Dr . C a r r o l l ,  r e l a t i n g  the  em p loy e e ' s  
a d d i c t i o n  to  the  t r e a tm en t  o f  h e r  h e a d a c h e s ,  and r e l a t i n g  the  
head a ch e s  t o  th e  work s t i e s s ,  l a y s  a p r e l im i n a r y  e v i d e n t i a r y  l i n k ,  
r a i s i n g  th e  p r e s um p t i o n  o f  c o m p e n s a b i l i t y .

She a rgued  the  emp loyer  i s  n o t  a b l e  t o  overcome the
p re s um p t i o n  o f  c o m p e n s a b i l i t y  by showing t h a t  th e  work s t r e s s  
c o u l d  n o t  have been a s u b s t a n t i a l  f a c t o r  in  p r o d u c in g  the
heada ch e s  and the  c on seq u en t  a d d i c t i o n ,  as  r e q u i r e d  by the A la sk a  
Supreme C o u r t  d e c i s i o n  in  De laney  v .  A l a s k a  A i r l i n e s . 693 P . 2d
8 59 ,  863 (A l a sk a  1 9 8 5 ) .  The employee a dm i t t e d  she had d i f f i c u l t i e s  
in  o t h e r  a s p e c t s  o f  h e r  l i f e ,  b u t  h e r  work had been v e ry  s t r e s s f u l  
and had been p e r fo rm ed  in  a m e a n - s p i r i t e d  o f f i c e ,  wh ich  t r i g g e r e d  
the  p h y s i c a l  p rob lem s  l e a d in g  t o  h e r  a d d i c t i o n .

The employee a d d i t i o n a l l y  c l a im e d  reemployment b e n e f i t s  under  
AS 2 3 . 3 0 . 0 4 1 ,  b e c a u s e  th e  s t r e s s  o f  p r a c t i c i n g  law , a t  l e a s t  f o r  
the  p r e s e n t ,  c o u l d  c a u s e  a r e l a p s e  i n t o  a d d i c t i o n .  The employee  
r e q u e s t e d  r e a s o n a b l e  a t t o r n e y  f e e s  and c o s t s  in  e x c e s s  o f  the  
s t a t u t o r y  minimum under  AS 2 3 . 3 0 . 1 4 5 ( a ) ,  b a s ed  on f o u r  a f f i d a v i t s :  
one d a t e d  A p r i l  15 ,  1996 c l a im ed  205 h o u r s ,  $ 3 0 , 5 2 9 . 5 0  in  a t t o r n e y  
and p a r a l e g a l  f e e s ,  and $ 1 3 9 6 . 5 0  in  c o s t s ;  a s e cond  d a t e d  A p r i l  
17 ,  1996 c l a im e d  7 4 . 6  h o u r s ,  $ 9 , 0 5 7 . 5 0  in  a t t o r n e y  and p a r a l e g a l  
f e e s ,  and $ 1 4 2 . 0 1  in  c o s t s ;  a t h i r d  d a t e d  J u l y  15 ,  1996 c l a im ed
2 8 4 . 8  h o u r s ,  $ 3 4 , 5 9 8 . 0 0  in  a t t o r n e y  and p a r a l e g a l  f e e s ,  and 
$ 2 , 5 6 8 . 4 2  in  c o s t s ;  and a f o u r t h  d a t e d  J u l y  2 2 ,  1996 c l a im e d  6 1 . 9  
h o u r s ,  $ 9 , 0 8 0 . 0 0  in  a t t o r n e y  and p a r a l e g a l  f e e s ,  and $ 1 9 0 0 . 0 4  in  
c o s t s .  The a f f i d a v i t s  t o t a l  $ 8 3 , 2 5 7 . 0 0  in  a t t o r n e y  and p a r a l e g a l  
f e e s ,  and $ 7 , 0 0 6 . 9 7  in  l e g a l  c o s t s .

The emp loye r  a rgued  the  em p lo y e e ' s  d rug  a d d i c t i o n  i s  a 
" s u b s t a n c e  abu se  d i s o r d e r " ,  a men ta l  i l l n e s s  b r o u g h t  a b ou t  by 
l o n g - t e rm  men ta l  s t r e s s ,  as d e f i n e d  in  AS 2 3 . 3 0 . 2 6 5 ( 1 7 ) .  Under AS 
2 3 . 3 0 . 1 2 0 ( b )  su ch  a men ta l  i n j u r y  e n j o y s  no p r e sum p t i on  o f  
c o m p e n s a b i l i t y ,  and th e  employee must p r o v e  a l l  e lem en ts  o f  h e r
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c l a im  by a p r e p on d e r an c e  o f  the  e v i d e n c e .  The em p loye r  i n d i c a t e d  
the  em p lo y e e ' s  s t r e s s  a t  work was n o t  e x t r a o r d i n a r y  o r  unu sua l
when compared t o  t h a t  o f  o t h e r  misdemeanor a t t o r n e y s ,  i t  was n o t
the  p redom inan t  c a u s e  o f  h e r  a d d i c t i o n ,  i t  p a r t i a l l y  r e s u l t e d  from  
m is p e r c e p t i o n s  o f  the  f a i r n e s s  h e r  t r e a tm en t ,  and a r o s e  in  the
c o n t e x t  o f  o n l y  r o u t i n e  work a s s ig nm en t .  I t  c on t en d s  a l l  o f  the  
p h y s i c i a n s  f e l t  t h a t  any work s t r e s s  th e  employee s u f f e r e d  was no 
more than  a m ino r  f a c t o r  in  the deve lopmen t  o f  h e r  a d d i c t i o n .

I t  a l s o  a rgued  the  employee f a i l e d  t o  p r o v i d e  t im e l y  w r i t t e n  
n o t i c e  o f  h e r  i n j u r y ,  b a r r i n g  he r  c l a im  unde r  AS 2 3 . 3 0 . 1 0 0 ( a ) .  The 
emp loye r  c on tend ed  the  employee l i e d  t o  a l a r g e  number o f  d o c t o r s  
in  o r d e r  t o  o b t a i n  n a r c o t i c s  t o  s e l f - m e d i c a t e  h e r s e l f  f o r  the  
p s y c h o l o g i c a l  d i s t r e s s  from a d o l e s c e n t  s e x u a l  a b u s e ,  l ong  term
s u b s t a n c e  abu se ,  m u l t i p l e  s u r g e r i e s ,  m a r i t a l  d i s t r e s s ,  and d e a th  
in  h e r  f a m i l y .  I t  a r gu e s  t h a t  work p r o v i d e d  o n l y  a " s t a g e "  on 
which the  employee was a b l e  t o  pu r s u e  h e r  d rug  h a b i t ;  c o n s e q u e n t l y  
he r  a d d i c t i o n  s h o u ld  n o t  be compensab le  under  th e  r a t i o n a l e  o f  the  
bo a rd  d e c i s i o n  in  Nagamatsu v .  M u n i c i p a l i t y  o f  An cho rage .  F i r e  
Dep a r tm en t , AWCB D e c i s i o n  N o . 8 6 - 0 1 2 4  (May 18 ,  1 9 89 )  a t  p .  33 ,
f o l l o w i n g  the  A la sk a  Supreme C o u r t ' s  d e c i s i o n  in  Fox v .  A la s c om , 
718 P . 2d 9 7 7 ,  984 (A la sk a  1 9 8 6 ) .

The emp loye r  o b j e c t e d  t o  the  a t t o r n e y  f e e s  r e q u e s t e d  by the  
emp loyee .  I t  c on tended  the  em p lo y e e ' s  a t t o r n e y  f a i l e d  t o  c l e a r l y  
i d e n t i f y  in  th e  a f f i d a v i t s  the  c h a r a c t e r  o f  the  work p e r f o rm ed ,  
and the  p e r s o n s  c o n t a c t e d .  I t  a r gued  8 AAC 4 5 . 1 8 0 ( b )  b a r s  the  
payment o f  th e  f e e s ,  a t  l e a s t  as r e q u e s t e d  in  th e  a f f i d a v i t s .

Among o t h e r  p o i n t s  in  the  em p l o y e r ' s  H e a r in g  Memorandum, 
d a t e d  A p r i l  11 ,  1 9 9 6 ,  th e  emp loyer  a r g u ed  th e  s t a t u t o r y  b a r  to
c om pen sa t i on  a t  AS 2 3 . 3 0 . 2 3 5  a p p l i e s  t o  t h i s  c l a im .  B e c a u se  the  
employee had n o t  a d d r e s s e d  AS 2 3 . 3 0 . 2 3 5 ,  we e n t e r e d  an 
i n t e r l o c u t o r y  d e c i s i o n  and o r d e r ,  g i v i n g  the  p a r t i e s  an 
o p p o r t u n i t y  f o r  f u l l e r  b r i e f i n g  o f  the  i s s u e .  L e g a l  memoranda were 
due t o  be f i l e d  on September 23 ,  1 9 9 6 ,  and r e s p o n s e s  due on
September 30 ,  1 9 9 6 .

In i t s  b r i e f s  the  emp loyer  a r g u ed  t h a t  th e  p re s um p t i o n
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a g a i n s t  c a u s a t i o n  by i n t o x i c a t i o n  a t  AS 2 3 . 3 0 . 1 2 0 ( a ) ( 3 )  does  no t  
a p p l y .  The employee f a i l e d  t o  g i v e  t im e ly  w r i t t e n  n o t i c e  o f  h e r  
i n j u r y  as r e q u i r e d  by AS 2 3 . 3 0 . 1 2 0 ( a ) ,  and c o n s e q u e n t l y  l o s t  a l l
p r e s um p t i on s  f a v o r i n g  h e r  c l a im .  Even i f  th e  l a t e  n o t i c e  i s
e x cu sed  under  AS 2 3 . 3 0 . 1 2 0 ( b ) ,  th e  p re s um p t i on  wou ld  be l o s t .  The 
emp loye r  a r gued  the  r e c o r d  shows the  employee u sed  p r e s c r i p t i o n  
d ru g s ,  b u t  n o t  as p r e s c r i b e d  by the  p h y s i c i a n s .  I f  she had n o t  
d e c e i v e d  th e  p h y s i c i a n s ,  she would n o t  have h a b i t u a t e d  h e r s e l f  t o
the  p o i n t  o f  p h y s i c a l  dependency .  I t  a rgued  h e r  c l a im  s h ou ld  be
a b s o l u t e l y  b a r r e d  under  AS 2 3 . 3 0 . 2 3 5 ( 2 ) .

In  h e r  b r i e f s  the  employee a rgu ed  t h a t  AS 2 3 . 3 0 . 1 2 0 ( a )  
c r e a t e s  a p r e sum p t ion  t h a t  the  employee to ok  he r  m ed i c in e s  as  
i n d i v i d u a l l y  p r e s c r i b e d  by h e r  p h y s i c i a n s ,  and t h a t  the  employer  
b r o u g h t  f o rw a rd  no e v id en c e  to  r e b u t  the  p r e s um p t i o n .  She 
a d d i t i o n a l l y  a rgued  t h a t  the  f a c t s  o f  t h i s  c a s e  a r e  d i a m e t r i c a l l y  
opposed  t o  f a c t s  needed t o  t r i g g e r  AS 2 3 . 3 0 . 2 3 5 ,  and t h a t  s e c t i o n  
s h o u ld  n o t  b a r  h e r  c l a im .  S e c t i o n  .2 3 5  c o n t em p l a t e s  i n t o x i c a t i o n  
c a u s in g  p h y s i c a l  i n j u r y .  In t h i s  c a s e  the  employee s u f f e r e d  
p h y s i c a l  i n j u r y  ( h e a d a c h e s ) , the  t r e a tm en t  o f  wh ich  l e d  t o  the  
a d d i c t i o n  t o  the  m e d i c a t i o n .

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I .  IS  THE EMPLOYEE'S CLAIM BARRED FOR FAILURE TO GIVE NOTICE 
UNDER AS 2 3 . 3 0 . 1 0 0  ( a ) ?

AS 2 3 . 3 0 . 1 0 0  p r o v i d e s ,  in  p a r t :
(a )  N o t i c e  o f  an i n j u r y  o r  d e a t h  in  r e s p e c t  to  which  

c om pen sa t i on  i s  p a y ab l e  under t h i s  c h a p t e r  s h a l l  be g iven  
w i t h i n  30 days a f t e r  the  d a t e  o f  su ch  i n j u r y  o r  d e a t h  to  
th e  b o a r d  and to  the  emp loyer

(d) F a i l u r e  t o  g i v e  n o t i c e  does  n o t  b a r  a c l a im  under  
t h i s  c h a p t e r

(1 )  i f  th e  emp loye r ,  an ag en t  o f  the  emp loye r  in  
c h a r g e  o f  th e  b u s in e s s  in  the  p l a c e  where th e  i n j u r y  
o c c u r r e d ,  o r  the  c a r r i e r  had knowledge o f  the  i n j u r y  o r

10
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d e a t h  and the  b o a r d  d e t e rm in e s  t h a t  t h e  emp loyer  o r  c a r r i e r  
has  n o t  been  p r e j u d i c e d  by f a i l u r e  t o  g i v e  n o t i c e ;

(2 ) i f  th e  b o a r d  ex cu s e s  th e  f a i l u r e  on the  ground  
t h a t  f o r  some s a t i s f a c t o r y  r e a son  n o t i c e  c o u l d  n o t  be g iven  
• » • •
The A l a s k a  Supreme C ou r t  in  A la s k a  S t a t e  Hous ing  A u t h o r i t y  v . 

S u l l i v a n . 518 P . 2d 7 5 9 ,  (A la sk a  1974 )  h e l d  t h a t  the  3 0 -d ay  
l i m i t a t i o n  in  s e c t i o n  1 0 0 ( a )  s e r v e s  a d u a l  p u r p o s e :  " [ F ] i r s t ,  to  
en ab le  th e  emp loye r  t o  p r o v i d e  immedia te  m ed i c a l  d i a g n o s i s  and 
t r e a tm en t  w i th  a v iew  t o  m in im iz ing  the  s e r i o u s n e s s  o f  the  i n j u r y ;  
and s e c on d ,  t o  f a c i l i t a t e  the  e a r l i e s t  p o s s i b l e  i n v e s t i g a t i o n  o f  
th e  f a c t s  s u r r o u n d in g  the  i n j u r y , "  I d . ,  518 P . 2d .  a t  7 6 1 ,  c i t i n g  
t o  3 A. L a r s o n ,  Workmen's Compensa t ion  S 7 8 . 2 0  a t  17 (1971 )

The supreme c o u r t  r e a d  i n t o  the  language  o f  AS 2 3 . 3 0 . 1 0 0  "an 
im p l i e d  c o n d i t i o n  su sp end in g  the  runn ing  o f  the  s t a t u t e  u n t i l  by 
r e a s o n a b l e  c a r e  and d i l i g e n c e  i t  i s  d i s c o v e r a b l e  and app a ren t  t h a t  
a compensab le  i n j u r y  has been s u s t a i n e d . "  S u l l i v a n , 518 P . 2d a t  
7 6 1 .  ( c i t a t i o n  o m i t t e d ) .  The c o u r t  has  l a b e l e d  t h i s  the  
" r e a s o n a b l e n e s s "  s t a n d a r d ,  and the  t e s t  i s  whe the r  the  employee  
a c t e d  r e a s o n a b l y  in  n o t  r e p o r t i n g  an i n j u r y  a t  the  time i t  
o c c u r r e d .  I d . ,  518 P . 2d a t  7 6 1 - 7 6 2 .

We f i n d  th e  r e c o r d  i s  r e p l e t e  w i t h  e v i d en c e  o f  the  em p lo y e r ' s  
awareness  o f  the  em p lo y e e ' s  m ed i c a l  and s o c i a l  d i f f i c u l t i e s ,  
i n c l u d i n g  r e q u e s t s  f o r  m e d i c a l  l e a v e ,  c o n v e r s a t i o n s  between he r  
p h y s i c i a n s  and h e r  s u p e r v i s o r ,  and the  d i s c i p l i n a r y  a c t i o n  taken  
by the  em p lo y e r .  The r e c o r d  i s  a l s o  c l e a r  t h a t  she comp la ined  
v o c i f e r o u s l y  a b o u t  h e r  work and th e  p e r c e i v e d  u n f a i r n e s s  
a s s o c i a t e d  w i th  i t .  I t  a p p e a r s  the  employee was amply s u p p o r t e d  by 
the  em p l o y e r ' s  p rog rams d u r in g  p e r i o d s  o f  s i c k n e s s  and d i s a b i l i t y  
b e f o r e  Augus t  1 9 9 5 .  A t the  t ime o f  h e r  s e p a r a t i o n  f rom work, he r  
d r u g - r e l a t e d  c o n d i t i o n  became c l e a r l y  d i s a b l i n g ,  p r e v e n t in g  he r  
f rom p r a c t i c i n g  law a t  l e a s t  t e m p o r a r i l y .

We f i n d  the  emp loyee  a c t e d  r e a s o n a b l y  in  c o n s i d e r i n g  her

A c c o r d ,  M o r r i s o n  - Knudsen Co. v .  V e r e e n , 414 P. 2d 536 ,  537 
(A la sk a  1966 )  .
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d i s a b i l i t y  t o  b eg in  w i t h  the t e rm in a t i o n  o f  h e r  employment, when 
h e r  l e a v e -w i t h - p a y  ended as a r e s u l t  o f  h e r  a d d i c t i o n .  Her 
s e p a r a t i o n  o c c u r r e d  on August 18 ,  1 9 9 5 ;  h e r  a t t o r n e y  n o t i f i e d  the  
emp loye r  o f  the  c l a im  in  a l e t t e r  on Sep tember  1 3 ,  1 9 9 5 ,  w i t h i n  30 
d a y s .

Based  on t h e s e  f i n d i n g s ,  we c o n c l u d e  th e  employee a c t e d  
r e a s o n a b l y  i n  n o t  r e p o r t i n g  the  i n j u r y  u n t i l  Sep tember  13 ,  1 9 9 5 .
Hanzuk v .  Fred Meyer , I n c . ,  AWCB No. 9 6 - 0 1 4 2  ( A p r i l  1 1 ,  1 9 9 6 ) .  We 
c o n c l u d e  the  em p lo y e e ' s  c l a im  i s  n o t  b a r r e d  unde r  AS 2 3 . 3 0 . 1 0 0 ( a ) .

Even i f  we were t o  f i n d  the  w r i t t e n  n o t i c e  was n o t  t im e ly  
under  AS 2 3 . 3 0 . 1 0 0 ( a ) ,  t h e  A la sk a  Supreme C o u r t  i n  S t a t e  v .  M oo re , 
706 P . 2d 311 (A l a sk a  1 9 8 5 ) ,  a d op te d  P r o f e s s o r  L a r s o n ' s  v iew  s t a t e d
in  3 A. L a r s on ,  Workmen's Compensa t ion  Law § 7 8 . 3 1  (a ) a t  1 5 - 1 1 3
(19S3)  :

On the  o t h e r  hand, i f  the  em p l o y e r ' s  r e p r e s e n t a t i v e s  
a r e  aware o f  the  c i r c u m s t a n c e s  s u r r o u n d in g  the
o c c u r r e n c e  o f  th e  i n j u r y ,  and know as  much a b ou t  the  
symptoms as c l a im a n t  h im s e l f  c o u l d  r e p o r t ,  th e
knowledge w i l l  be deemed s u f f i c i e n t  even i f  the
emp loye r  and employee b o t h  u n d e r e s t im a t e  the
s e r i o u s n e s s  o f  the  i n j u r y .

I d . a t  3 1 3 .
G iven th e  a c t u a l  n o t i c e  t o  the  em p loye r  a t  v a r i o u s  t imes  

d u r in g  the  deve lopmen t  o f  the  em p lo y e e ' s  a d d i c t i o n ,  th e  g r a d u a l  
worsen ing  o f  the  symptoms, the  sub sequen t  w r i t t e n  n o t i c e  t o  the  
emp loye r ,  and the  em p l o y e r ' s  f a i l u r e  t o  d em on s t r a t e  undue 
p r e j u d i c e  by the  l a t e n e s s  o f  the  n o t i c e ,  we would  c o n c l u d e  under  
AS 2 3 . 3 0 . 1 0 0 ( d )  t h a t  the  em p loy e e ' s  c l a im  s h o u l d  n o t  be b a r r e d .  
T in k e r  v .  V e c o , 913 P . 2d 4 8 8 ,  4 9 1 ,  492 (A l a s k a  1 9 9 6 ) .  S e e  a l s o ,  
R ob e r t s  v .  V e c o , AWCB No. 9 6 - 0 0 2 9  (J an ua ry  1 8 ,  1 9 9 6 ) .

I I .  DOES THE PRESUMPTION OF COMPENSABILITY UNDER AS 2 3 . 3 0 . 1 2 0
APPLY TO THE EMPLOYEE'S CLAIM?

AS 2 3 . 3 0 . 1 2 0  p r o v i d e s ,  in  p a r t :
(a )  In  a p r o c e e d in g  f o r  the  en fo r c em en t  o f  a c l a im  f o r
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com pen sa t ion  under  t h i s  c h a p t e r  i t  i s  p resumed , in  the  
ab sen ce  o f  s u b s t a n t i a l  e v id en c e  to  t h e  c o n t r a r y ,  t h a t

(1 ) th e  c l a im  comes w i t h i n  th e  p r o v i s i o n s  o f  t h i s
c h a p t e r

(3 )  the  i n j u r y  was n o t  p r o x im a t e l y  c a u s e d  by the  
i n t o x i c a t i o n  o f  th e  i n j u r e d  employee o r  p r o x im a t e l y  c au sed  by 
th e  employee b e in g  under  the  i n f l u e n c e  o f  d rug s  u n l e s s  the  
drug s  were taken as p r e s c r i b e d  by the  em p loy e e ' s  

p h y s i c i a n . . . .
(b) I f  d e l a y  in  g i v i n g  n o t i c e  i s  ex cu s ed  by the  b oa rd

under  AS 2 3 . 3 0 . 1 0 0 ( d ) ( 2 ) ,  th e  bu rden  o f  p r o o f  o f  the  v a l i d i t y
o f  th e  c l a im  s h i f t s  t o  the  employee n o tw i t h s t a n d in g  the  
p r o v i s i o n s  o f  (a ) o f  t h i s  s e c t i o n .
As e x p l a i n e d  in  the  p r e c e d in g  s e c t i o n ,  we f i n d  the  em p loy e e ' s  

n o t i c e  o f  i n j u r y  i s  t im e ly  under AS 2 3 . 3 0 . 1 0 0 ( a ) .  We d i d  n o t  f i n d  
i t  n e c e s s a r y  t o  ex cu s e  the  employee unde r  AS 2 3 . 3 0 . 1 0 0 ( d ) ( 2 ) .  
C on se q u en t ly ,  we f i n d  the  p r e sum p t i on  o f  c o m p e n s a b i l i t y  under AS 
2 3 . 3 0 . 1 2 0  (a ) ( 1 ) a p p l i e s  t o  the  em p lo y e e ' s  c l a im .  We a l s o  c o n c l u d e  
AS 2 3 . 3 0 . 1 2 0 ( a ) ( 3 )  r e q u i r e s  us t o  presume t h a t  the  em p loy e e ' s  
c o n d i t i o n  was n o t  p r o x im a t e l y  c au se d  by the  employee b e in g  under  
th e  i n f l u e n c e  o f  d r u g s .

I I I .  IS THE EMPLOYEE'S CLAIM 3ARRED UNDER AS 2 3 . 3 0 . 2 3 5 ?

AS 2 3 . 3 0 . 2 3 5  p r o v i d e s ,  in  p a r t :
Compensa t ion  under t h i s  c h a p t e r  may n o t  be a l l ow e d  f o r  

an i n j u r y
(2) p r o x im a t e l y  c au s e d  by i n t o x i c a t i o n  o f  th e  i n j u r e d  

employee o r  p r o x im a t e l y  c au s e d  by th e  employee b e in g  under
the  i n f l u e n c e  o f  d rug s  u n l e s s  th e  d rug s  were taken  as p r e s c r i b e d

by the  em p lo y e e ' s  p h y s i c i a n .
AS 1 1 . 7 3 . 0 4 0  p r o v i d e s ,  in  p a r t :

(a ) E x cep t  as  a u t h o r i z e d  in  AS 1 7 . 3 0 ,  a p e r s o n  commits
the  c r im e  o f  m is c on du c t  i n v o l v i n g  a c o n t r o l l e d  s u b s t a n c e  in
the  f o u r t h  d eg re e  i f  the  p e r s on
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(9 ) o b t a i n s  p o s s e s s i o n  o f  a c o n t r o l l e d  s u b s t an c e  
by m i s r e p r e s e n t a t i o n ,  f r a u d ,  f o r g e r y ,  d e c e p t i o n  o r  s u b t e r f u g e

The p o s s i b l e  a p p l i c a t i o n  o f  th e  s t a t u t o r y  b a r  t o  c om pen sa t i on  
a t  AS 2 3 . 3 0 . 2 3 5  i s  a t h r e s h o l d  i s s u e  wh ich  we must c o n s i d e r  b e f o r e  
a d d r e s s i n g  the  m e r i t s  o f  the  em p lo y e e ' s  c l a im  f o r  b e n e f i t s .  
A l t h o u g h  t h i s  p r o v i s i o n  was amended t o  i t s  p r e s e n t  l anguage  in  
1982 ,  i t  has  been r a i s e d  as an i s s u e  in  o n l y  a few c a s e s  b e f o r e  
the  b o a r d .  T h i s  s e c t i o n  o f  the  s t a t u t e  does  n o t  a p p e a r  t o  have 
been i n t e r p r e t e d  by a s t a t e  c o u r t .

The r e c o r d  i s  c l e a r  t h a t  th e  employee had a h i s t o r y  o f  
s u b s t a n c e  abuse  e x t e n d in g  back  i n t o  a d o l e s c e n c e ;  the  r e c o r d  i s  
a l s o  c l e a r  she engaged in  d r u g - s e e k i n g  b e h a v i o r  d u r in g  the  y e a r -  
an d - o n e -  h a l f  t o  two y e a r s  l e a d in g  up t o  h e r  e n t r y  i n t o  the  
S p r in g b r o o k  p rog ram . Based  on h e r  t e s t im on y  and the  m ed i c a l  
r e c o r d s  from D r s . C a r r o l l  and P i e r s o n ,  we f i n d  t h a t  th e  employee  
was engag ing  in  d r u g - s e e k i n g  b e h a v i o r ,  e x a g g e r a t i n g  symptoms, and 
d e c e i v i n g  h e r  p h y s i c i a n s  in  o r d e r  t o  o b t a i n  n a r c o t i c s  from  
a p p r o x im a t e l y  the  t ime she f i r s t  e x p e r i e n c e d  a "buzz" ( A p r i l  12 , 
1994 )  o r  began t o  r e c e i v e  V i c o d i n  (May 3, 1 9 9 4 ) .

C o n s i d e r in g  the  c r im i n a l  p r o v i s i o n  a t  AS 1 1 . 7 1 . 0 4 0 ( a ) ( 9 ) ,  we 
must c o n c l u d e  the  em p lo y e e ' s  use  o f  d rug s  o b t a i n e d  by d e c e i t  and 
m i s r e p r e s e n t a t i o n  f o l l o w i n g  the  s p r i n g  o f  1994 was n o t  "drugs  . . . 
taken as  p r e s c r i b e d  by th e  em p lo y e e ' s  p h y s i c i a n "  w i t h i n  the  
meaning o f  AS 2 3 . 3 0 . 2 3 5 ( 2 ) .

We f i n d  D r .  S c h u l t s '  t r a c i n g  o f  th e  dev e lopmen t  o f  the  
em p lo y e e ' s  a d d i c t i o n  t o  be p e r s u a s i v e ;  i t  i s  c o n s i s t e n t  w i t h  the  
m ed i c a l  r e c o r d  and t e s t im on y  o f  th e  w i t n e s s e s .  B ased  on Dr. 
S c h u l t s '  d e p o s i t i o n  t e s t im on y ,  we f i n d  t h a t  the  d rug s  o b t a i n e d  by 
the  emp loyee  d u r in g  the  s p r i n g  o f  1994 were n o t  s u f f i c i e n t  to  
c a u s e  p h y s i c a l  a d d i c t i o n ,  t h a t  h e r  d rug  u se  a c c e l e r a t e d  d u r in g  the  
f o l l o w i n g  months ,  and t h a t  th e  em p lo y e e ' s  p h y s i c a l  a d d i c t i o n  to  
the  n a r c o t i c s  d i d  n o t  o c c u r  u n t i l  r o u g h ly  th e  t ime o f  h e r  c e r v i c a l  
s u r g e r y ,  November 11 ,  1 9 9 4 .

AS 2 3 . 3 0 . 1 2 0 ( a ) ( 3 )  r e q u i r e s  us t o  presume t h a t  "be ing  under
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t h e  i n f l u e n c e  o f  d r u g s "  d i d  n o t  p r o x i m a t e l y  c a u s e  t h e  i n j u r y .  

N e v e r t h e l e s s ,  w e f i n d  t h e  e m p l o y e e ' s  t e s t i m o n y  r e g a r d i n g  

s y s t e m a t i c  d r u g - s e e k i n g  a n d  d r u g - a b u s i n g  b e h a v i o r  d u r i n g  t h e  

p e r i o d  l e a d i n g  u p  t o  h e r  a d d i c t i o n  i s  s u b s t a n t i a l  e v i d e n c e  

r e b u t t i n g  t h e  p r e s u m p t i o n .  B a s e d  o n  t h e  t e s t i m o n y  o f  t h e  e m p l o y e e  

a n d  D r .  S c h u l t s ,  a n d  o n  t h e  m e d i c a l  r e c o r d s ,  w e f i n d  t h e  

o v e r w h e l m i n g  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t o  s h o w  t h e  e m p l o y e e ' s  

p h y s i c a l  a d d i c t i o n  c a m e  a b o u t  b e c a u s e  o f  h e r  s y s t e m a t i c  d r u g  a b u s e  

a n d  d r u g  s e e k i n g  b e h a v i o r  u n d e r  t h e  i n f l u e n c e  o f  t h a t  a b u s e .  See
B e e b e  v .  Na b o r s  A l a s k a  D r i l l i n g , AWCB D e c i s i o n  N o . 87 - 0 0 3 9

( F e b r u a r y  13 1 9 8 7 )  a t  p p . 2 - 3 .  We c o n c l u d e  t h e  e m p l o y e e ' s  i n j u r y

w a s  p r o x i m a t e l y  c a u s e d  b y  h e r  b e i n g  u n d e r  t h e  o n g o i n g  i n f l u e n c e  o f  

i m p r o p e r l y  o b t a i n e d  d r u g s .  We c o n c l u d e  t h a t  h e r  c l a i m  i s  b a r r e d  b y  

AS 2 3 . 3 0 . 2 3 5  (2 )  .

I V .  WAS THE EMPLOYEE'S ADDICTION RELATED TO HER WORK?

I n  B u r g e s s  C o n s t r u c t i o n  v .  S m a l l w o o d , 6 2 3  P . 2 d  3 1 2 ,  316

( A l a s k a  1 9 8 1 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  o n c e  a  

p r e l i m i n a r y  l i n k  h a s  b e e n  e s t a b l i s h e d  b e t w e e n  t h e  d i s a b i l i t y  a n d  

t h e  i n j u r e d  w o r k e r ' s  e m p l o y m e n t  a n d  t h e  p r e s u m p t i o n  o f  

c o m p e n s a b i l i t y  u n d e r  AS 2 3 . 3 0 . 1 2 0 ( a )  h a s  a t t a c h e d ,  t h e  e m p l o y e r  

m u s t  p r o v i d e  s u b s t a n t i a l  e v i d e n c e  t o  r e b u t  t h e  p r e s u m p t i o n .

I n  t h e i r  d e p o s i t i o n s  D r s . S k i p p e r  a n d  S p e r b e c k  i n d i c a t e d  t h e  

e m p l o y e e  s u f f e r e d  f r o m  t h e  a d d i c t i o n  a s  a  r e s u l t  o f  h e r  o t h e r  l i f e  

e x p e r i e n c e s  a n d  p r e v i o u s  a d d i c t i v e  b e h a v i o r ,  a n d  p r o b a b l y  n o t  f r o m  

c a u s e s  l i n k e d  t o  w o r k i n g  f o r  t h i s  e m p l o y e r .  I f  t h e  c l a i m  w e r e  n o t  

b a r r e d  u n d e r  AS 2 3 . 3 0 . 2 3 5 ,  we w o u l d  f i n d  t h e  o p i n i o n  o f  D r s .  

S k i p p e r  a n d  S p e r b e c k  t o  b e  s u b s t a n t i a l  e v i d e n c e  r e b u t t i n g  t h e  

e m p l o y e e ' s  c l a i m .  See also  M i l l e r  v .  IT T  A r c t i c  S e r v i c e s , 5 7 7  P .  2d  

1 0 4 4 ,  1 0 4 6  ( A l a s k a  1 9 7 8 ) .  B e c a u s e  t h e r e  i s  s u b s t a n t i a l  e v i d e n c e

t h a t  t h e  i n j u r y  w a s  n o t  r e l a t e d  t o  w o r k ,  t h e  p r e s u m p t i o n  w o u l d  

d r o p  o u t ,  a n d  a l l  t h e  e l e m e n t s  o f  a  c l a i m  a g a i n s t  t h e  e m p l o y e r  

w o u l d  n e e d  t o  b e  p r o v e d  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  V e c o

1 5



J A C Q U E L Y N  P A R R I S  - E A S T L A K E  V .  S T A T E  O F  A L A S K A ,  D E P A R T M E N T  O F  LAW

I n c .  v .  W o l f e r , 6 9 3  P . 2 d  8 6 5 ,  8 6 9 ,  8 7 0  ( A l a s k a  1 9 8 5 ) .

A f t e r  r e v i e w i n g  t h e  r e c o r d ,  t h e  p a n e l  m e m b e r s  c a m e  t o  

d i f f e r e n t  f i n d i n g s  a n d  c o n c l u s i o n s  r e g a r d i n g  t h e  r e l a t i o n  o f  t h e  

e m p l o y e e ' s  a d d i c t i o n  t o  h e r  w o r k .  B a s e d  o n  t h e  r e c o r d  o f  t h e  

e m p l o y e e ' s  p r e v i o u s  d r u g  u s a g e ,  a n d  t h e  e m p l o y e e ' s  a d m i s s i o n  t h a t  

s h e  d e c e i v e d  h e r  p h y s i c i a n s ,  p a n e l  m e m b e r  G u i c h i c i  f i n d s  t h e  

e m p l o y e e  n o t  c r e d i b l e .  AS 2 3 . 3 0 . 1 2 2 .  He f i n d s  t h a t  t h e  p h y s i c i a n s  

w ho b e l i e v e d  t h a t  h e r  a d d i c t i o n  r e l a t e d  i n  a n y  w a y  t o  h e r  w o r k ,  

d i d  s o  b a s e d  o n  h e r  u n r e l i a b l e  r e p r e s e n t a t i o n s  t o  t h e m ."  A s n o t e d  

i n  t h i s  d e c i s i o n ' s  d i s c u s s i o n  o f  AS 2 3 . 3 0 . 2 3 5 ,  M r .  G u i c h i c i  f i n d s  

t h a t  t h e  e m p l o y e e ' s  e s t a b l i s h e d  d r u g - s e e k i n g  b e h a v i o r  w a s  t h e  

p r o x i m a t e  c a u s e  o f  h e r  a d d i c t i o n ;  a n d  h e  f i n d s  t h e  r e c o r d  t o  s h o w  

n o  o t h e r  s u b s t a n t i a l  c a u s e  o f  t h e  a d d i c t i o n .  M r.  G u i c h i c i  w o u l d  

f i n d  t h e  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t o  i n d i c a t e  t h a t  t h e  

e m p l o y e e ' s  c o n d i t i o n  d i d  n o t  a r i s e  i n  t h e  c o u r s e  a n d  s c o p e  o f  t h e  

h e r  w o r k .

P a n e l  m e m b e r  W a l t e r s  c o n c u r s  t h a t  t h e  p r o x i m a t e  c a u s e  o f  t h e

e m p l o y e e ' s  a d d i c t i o n  w a s  h e r  a b u s e  o f  t h e  d r u g s  o b t a i n e d  b y

d e c e p t i o n  o f  h e r  p h y s i c i a n s .  N e v e r t h e l e s s ,  b a s e d  o n  t h e  t e s t i m o n y  

o f  t h e  e m p l o y e e ' s  l o n g - t e r m  t r e a t i n g  p h y s i c i a n s ,  D r s .  C a r r o l l  a n d  

S c h u l t s ,  h e  f i n d s  t h e  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t o  s h o w  t h a t  

t h e  s t r e s s  o f  t h e  e m p l o y e e ' s  w o r k  w a s  a l s o  a  s u b s t a n t i a l  f a c t o r  i n  

t h e  d e v e l o p m e n t  o f  h e r  a d d i c t i o n .

A l t h o u g h  t h e  p a n e l  c o u l d  n o t  c o m e  t o  a  d e c i s i o n  r e g a r d i n g  t h e

w o r k  r e l a t e d n e s s  o f  t h e  a d d i c t i o n ,  t h e  s t a t u t o r y  b a r  a t  AS

2 3 . 3 0 . 2 3 5  r e s o l v e s  t h e  e m p l o y e e ' s  c l a i m .  T o  a v o i d  w a s t e  o f  t h e  

r e s o u r c e s  o f  t h e  p a r t i e s  a n d  t h e  W o r k e r s '  C o m p e n s a t i o n  D i v i s i o n , 1 

we w i l l  e x e r c i s e  o u r  d i s c r e t i o n  u n d e r  AS 2 3 . 3 0 . 1 3 5 ,  a n d  w i l l  

d e c l i n e  t o  i n c o r p o r a t e  a  t h i r d  m e m b e r  i n t o  o u r  p a n e l  o r  t o  p r o c e e d  

f u r t h e r  i n  a n y  o t h e r  m a n n e r .

V . OTHER ISSU E S

B e c a u s e  t h i s  c l a i m  i s  b a r r e d  u n d e r  AS 23 3 0 . 2 3 5 ( 2 ) ,  t h e  o t h e r

1 6
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s t a t u t o r y  d e f e n s e s  r a i s e d  b y  t h e  e m p l o y e r  a n d  t h e  c l a i m s  f o r  

s p e c i f i c  b e n e f i t s  r a i s e d  b y  t h e  e m p l o y e e  a r e  a l l  m o o t ,  a n d  m u s t  

b e  d i s m i s s e d .  A c c o r d i n g l y ,  we w i l l  d e c l i n e  t o  a d d r e s s  t h o s e  

i s s u e s .

ORDER

T h e  e m p l o y e e ' s  c l a i m  f o r  w o r k e r s '  c o m p e n s a t i o n  b e n e f i t s  i s  

b a r r e d  u n d e r  AS 2 3 . 3 0 . 2 3 5 ( 2 ) ;  a n d  t h e  c l a i m  i s  d e n i e d  a n d  

d i s m i s s e d .

D a t e d  a t  A n c h o r a g e ,  A l a s k a  t h i s  ________________________  d a y  o f

  2 0 0 0 .

ALASKA WORKERS' COMPENSATION BOARD

W i l l i a m  W a l t e r s ,  D e s i g n a t e d

C h a i r m a n

J o h n  G i u c h i c i ,  M e m b e r

APPEAL PROCEDURES

A c o m p e n s a t i o n  o r d e r  m ay  b e  a p p e a l e d  t h r o u g h  p r o c e e d i n g s  i n  
S u p e r i o r  C o u r t  b r o u g h t  b y  a  p a r t y  i n  i n t e r e s t  a g a i n s t  t h e  B o a r d  
a n d  a l l  o t h e r  p a r t i e s  t o  t h e  p r o c e e d i n g s  b e f o r e  t h e  B o a r d ,  a s  
p r o v i d e d  i n  t h e  R u l e s  o f  A p p e l l a t e  P r o c e d u r e  o f  t h e  S t a t e  o f  
A l a s k a .

A c o m p e n s a t i o n  o r d e r  b e c o m e s  e f f e c t i v e  w h e n  f i l e d  i n  t h e  
o f f i c e  o f  t h e  B o a r d ,  a n d  u n l e s s  p r o c e e d i n g s  t o  a p p e a l  i t  a r e  
i n s t i t u t e d ,  i t  b e c o m e s  f i n a l  o n  t h e  3 1 s t  d a y  a f t e r  i t  i s  f i l e d .
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C E R T IF IC A T IO N

I  h e r e b y  c e r t i f y  t h a t  t h e  f o r e g o i n g  i s  a  f u l l ,  t r u e  a n d  
c o r r e c t  c o p y  o f  t h e  D e c i s i o n  a n d  O r d e r  i n  t h e  m a t t e r  o f  J a c q u e l y n  
P a r r i s - E a s t l a k e ,  e m p l o y e e  /  a p p l i c a n t ;  v .  S t a t e  o f  A l a s k a ,  
D e p a r t m e n t  o f  Law , s e l f - i n s u r e d  e m p l o y e r ;  /  d e f e n d a n t ;  C a s e  No. 
9 5 2 0 8 2 3 ;  d a t e d  a n d  f i l e d  i n  t h e  o f f i c e  o f  t h e  A l a s k a  W o r k e r s '
C o m p e n s a t i o n  B o a r d  i n  A n c h o r a g e ,  A l a s k a ,  t h i s  __________________  d a y  o f

‘ , 2 0 0 0 .

M a ry  M a l e t t e ,  C l e r k
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CoghilL 836 P.2d at 926 ("the superior court 
properly exercised its discretion and, on the 
basis of the most complete evidence before it, 
chose the best indicator of [appellant's] fu­
ture earning capacity"); Rcnfrv v. Renfro, 
8-18 P.2d 830, 833 (Alaska 1993) ("This court 
has approved of an averaging approach when 
a parent’s future earnings are uncertain.").

V. CONCLUSION
The superior court properly denied Rob­

ert's Civil Rule 60(b) motion for relief from 
the superior court’s order dated September 
29, 1990. However, in gvanting Judith's 
cross motion for modification of child support 
under Civil Rule 90.3, the superior court 
erred in adopting the Master's report since 
the Master's underlying factual findings con­
cerning Robert’s business and tax deductions 
are clearly erroneous. Accordingly, the su­
perior court is AFFIRMED in part and RE­
VERSED in part. The superior court’s 
modification order dated January 7, 1994 is 
VACATED and REMANDED for proceed­
ings consistent with this opinion.12

James R. MEEK, Appellant, 
v.

UNOCAL CORPORATION (Self-Insured) 
and The Alaska Workers’ Compensation 

Board, Appellees.
No. S-6462.

Supreme Court of Alaska.
April 26, 1996.

The Workers’ Compensation Board de­
nied claimant’s request for permanent total 
disability benefits due to fact that claimant

had made previous request for reemployment 
benefits. Claimant appealed. The Superior 
Court, Third Judicial District, Anchorage, 
Dana Fabe, J., affirmed. Claimant appealed, 
The Supreme Court, Compton, J., held that: 
( I ) claimant's prior request for reemploy­
ment benefits did not preclude claim for per­
manent total disability benefits; (2) presump­
tion of compensability applied to claimant's 
request for permanent total disability bene­
fits; (3) claimant was not limited to receiving 
interim wages once he agreed to participate 
in reemployment plan; and (4) statute and 
regulation defining remunerative employabil­
ity did not violate equal protection or due 
process.

Superior Court's decision affirmed in 
part and reversed in part; remanded.

1. Workers’ Compensation c=>1939.1
Court reviews Workers' Compensation 

Board’s denial of benefits claim under inde­
pendent judgment standard, making its own 
interpretation of statutes involved.
2. Workers' Compensation 01939.1

Court reviews constitutional challenges 
to workers’ compensation statutes de novo, 
adopting rule of law that is most persuasive 
in light of precedent, rc:ison and policy.
3. Workers’ Compensation 01939.3

Because superior court acts as interme­
diate court of appeal in workers' compensa­
tion cases, Supreme Court gives no deference 
to its decision.
4. Workers’ Compensation c=>S4G

Fact that workers’ compensation claim- 
ant had made prior request for reemploy- j 
ment benefits did not preclude his subse- ! 
quent claim for peimanent total disability 
benefits. AS 23.30.041. i
.”). Workers' Compensation 01371

Presumption of compensability under 
Workers' Compensation Act applies to claims ,

12. Given this disposition. Robert's contention 
that the superior court improperly denied his 
Motion to File Erratum and Addendum to Objec­
tions to Master's Report, and for Order Rejecting

Master's Report and Granting Evidentiary Hear- ; 
iny is rendered moot. Similarly. Robert's other , 
listed points on appeal are either moot, tneriilcss, 
or have been expressly waived.
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for permanent total disability benefits. AS must disprove factual basis for such justifica-
23.30.120(a)(1). tion. Const. Art. 1, § 7.
6. Workers' Compensation c=>1357

Presumption of compensability under Appeal from the Superior Court of the 
Workers’ Compensation Act goes far beyond State of Alaska, Third Judicial District, An-
issue of whether injury is work-related. AS chorage, Dana Fabe, Judge, Superior Court
23.30.120(a)(1).
7. Workers’ Compensation C=>844, 84(5 

Workers’ compensation claimant was not 
limited to receiving interim wages once he 
agreed to participate in reemployment plan, 
and therefore claimant could still make claim 
for permanent total disability benefits.
S. Constitutional Law e=245(4)

Workers’ Compensation 0=2(5 
Workers' compensation claimant who 

lived near his workplace and who did not 
receive room and board from employer was 
not similarly situated to remote site workers 
who did receive room and board, and there­
fore distinction in workers’ compensation 
statute and regulation defining remunerative 
employability between those claimants who 
received room an., boartl and those who re­
ceived other work benefits did not violate 
equal protection. Const. Art. 1, S I ;  AS
23.30,04 l(p)(7); Alaska Admin. Code title S,
§ 45.4'JO.
9. Constitutional Law C=301(4)

Workers' Compensation 0215
Workers compensation statute and reg­

ulation w! ich made distinctions based on 
type of compensation received by claimants 
in defining remunerative employability were 
reasonably related to legitimate governmen­
tal purpose of ensuring quick, efficient, fair 
and predictable delivery of indemnity anti 
medical benefits to injured workers at rea­
sonable cost to employers anil, therefore, did 
not violate due process. Const. Art. 1, S 7; 
AS 23.30,0-1 t(p)(7); Alaska Admin. Code title 
S, § 45.490.
10. Constitutional Law e=lh’(4 .l)

Party asserting due process claim boars 
heavy burden of demonstrating that no ra­
tional basis exists, and if any conceivable 
legitimate public policy for enactment is ap­
parent on its face or is offered by those 
defending enactment, opponents of measure

No. 3AN-93-6216 Civil.
William J. Soule, Law Office of William J. 

Soule, Anchorage, for Appellant.
Constance E. Livscy and Suzanne K. Ishii- 

Regan, Faulkner, Banfiold, Doogan & 
Holmes, Anchorage, for Appellees.

Before RABINOWITZ, MATTHEWS. 
COMPTON and EASTAUGH, JJ.

COMPTON, Justice.
I. INTRODUCTION

The issues in this workers' compensation 
case arc whether Meek may claim permanent 
total disability benefits after requesting 
reemployment benefits, and whether the 
statute and regulation defining remunerative 
employability tire constitutional. The Alaska 
Workers' Compensation Board held that 
Meek was not entitled to permanent total 
disability benefits, but declined to address 
the constitutional issues. On appeal, the su­
perior court affirmed the benefits decision, 
anti held that the statute anti regulation are 
constitutional. Wo affirm the superior 
court's decision regarding the constitutionali­
ty of the statute and regulation, but reverse 
its decision regarding benefits.
11, FACTS AND PROCEEDINGS

James Meek was injured in January, 1991 
in the course of his employment with Unocal. 
At the time of his injury, Meek worked seven 
days on, seven days off. He was compensat­
ed at a rate of $23 per hour, but also received 
significant overtime pay due to his unusual 
hours.

As a result of his injury, Meek collected 
temporary total disability (TTD) benefits un­
der Alasktt's Workers’ Compensation Act 
(Act). AS 23.30.005-.270. After a brief re­
turn to ligbt-duty work. Meek intermittently 
collected TTD and temporary partial disabili­
ty (TPD) benefits. He was declared medical-
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ly stable in February, 1992, and thereafter 
collected permanent partial impairment 
(PPI) benefits.

Meek requested and was deemed eligible 
for reemployment benefits under AS 
2J.30.0-11. That statute provides for the de­
velopment of a reemployment plan, at em­
ployer expense, to return injured persons to 
the work place. AS 23.30.0-11. When Meek's 
PPI benefits were exhausted, Unocal began 
paying him subsection .0-1 l(k) interim wages. 
Sec AS 23.30.0-ll(k). The reemployment 
plan eventually developed called for Meek to 
be retrained as an electronics technician. 
Unocal agreed to the plan's provisions, but 
Meek did not. The rehabilitation benefits 
administrator (RBA) approved the plan,

At a hearing before the Workers' Compen­
sation Board (Board), Meek sought review of 
the IlBA’s approval of the reemployment 
plan, arguing that he was unable to perform 
the physical tasks required of an electronics 
technician, and that he could not achieve the 
remunerative wage the reemployment plan 
forecast. Meek also claimed he was eligible 
for permanent total disability benefits (PTD) 
from the time his PPI benefits were exhaust­
ed until a reemployment plan was in place, 
and, accordingly, that subsection .0-il(k) in­
terim wages were not an appropriate substi­
tute. Finally, Meek challenged the constitu­
tionality of the statute and regulation used to 
calculate his remunerative employability 
wage rate.

The Board remanded the reemployment 
plan to the RBA to determine whether Meek 
could perform the physical tasks required of 
an electronics technician. The Board also 
directed the RBA to make findings of fact 
about the viability of Meek’s forecasted re­
munerative employability rate of $13.98 an 
hour upon completion of the plan. The 
Board denied Meek’s request for PTD bene­
fits, concluding it would be “ incongruous" to 
hold that an “employee, for whom a reem­
ployment plan is being devised, is, at the 
same time, an employee who is permanently 
and totally disabled," Meek v. Unocal, 
AWCB No. 910133-1 (June 18, 1993) (quoting 
Bell v. Dalton Electric, Inc., AWCB No. 92- 
0287 (Nov. 23, 1992). The Board declined to 
address Meek's constitutional arguments.

Meek appealed to the superior court, ace 
Alaska Appellate Rules GO 1—G11, which af­
firmed the Board’s denial of Meek’s PTD 
benefits claim. The superior court consid­
ered and rejected Meek's constitutional chal­
lenges. Meek appeals.
III. DISCUSSION 

A. Standard of Review
[1-3J Wc review the Board’s denial of 

Meek’s PTD benefits claim under the inde­
pendent judgment standard, making our own 
interpretation of the statutes involved. Rijd- 
well v. Anchorage School Disk, 86-1 P.2d 526, 
528 (Alaska 1993). We review Meek’s consti­
tutional challenges dc novo, adopting the 
“  ‘rule of law that is most persuasive in light 
of precedent, reason, and policy.'" Munici­
pality of Anchorage v. Leigh, 823 P,2d 12-11, 
12-13 n. 5 (Alaska 1992) (quoting Gain v. Ha, 
591 P.2d 1281, 12S-1 n. 6 (Alaska 1979)). Be­
cause the superior court acted as an interme­
diate court of appeal, we give no deference to 
its decision. Rydwell, 86-1 P.2d at 52S.

11. The PTD Bai.fi!j  Claim 
1. A claim fur PTD benefits in nut 

incompatible with a request for 
reemployment benefits.

(-1) Unocal argues, in line with the 
Board’s holding, that Meek cannot claim 
PTD benefits after requesting reemployment 
benefits. Nothing in the Act, however, im­
plies that an employee must be less than 
permanently and totally disabled to be eligi­
ble for reemployment benefits, nor is it "in­
congruous" for an employee who has re­
quested reemployment benefits to claim PTD 
benefits.

The Act defines "disability" as “ incapacity ; 
because of injury to earn the wages which 
the employee was receiving at the time of the 
injury in the same or any other employ­
ment." AS 23.30.265(10). We have held that 
“ total" disability means "the inability because 
of injuries to perform services other than 
those which are so limited in quality, depend- j 
ability or quantity that a reasonably stable 
market for them does not exist." J.R. War- 
ruck Co. Roan, -118 P.2d 986, 988 (Alaska ; 
1966). Under the “odd-lot" doctrine, which ,>)
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we have adopted, " 'total disability may be 
found in the case of workers who, while not 
altogether incapacitated for work, are so 
handicapped that they will not be employed 
regularly in any well-known branch of the 
labor market."’ Olson v. AtC/Martin J.V., 
SIS P.2d 669, 67-1 (Alaska 1991) (quoting 2 
Arthur Larson, Workmen's Compensation, 
§ 57.51, p. 10-53 (Desk Ed.1990)).

The concept of total disability includes an 
education component. Sec Roan, supra; 
Vetter v. Alaska Workmen's Compensation 
BiL, 52-1 P.2d 264, 266 (Alaska 1974) ("Fac­
tors to be considered in making [a finding 
that a person’s earning capacity was de­
creased due to a work-related injury) include 
not only the extent of the injury, but also 
age, education, employment available in the 
area for persons with the capabilities in ques­
tion, and intentions as to employment in the 
future."). Thus, n person’s lack of education, 
as much us his physical injury, may be the 
“handicap" preventing him from obtaining all 
but “odd-lot" jobs. See generally 1C Arthur 
Larson, Workmen's Compensation Law 
§ 57.51(d), p. 10-336 (1994) (“A considerable 
number of the odd-lot cases involve claimants 
whose adaptability to the new situation creat­
ed by their physical injury was constricted 
by lack of mental capacity or education.").

If a lack of education can be overcome 
through vocational rehabilitation, then a dis­
ability that was once "total" may no longer 
be so. This is precisely what section .0-11 
aims to do; its goal is to retrain and educate 
permanently impaired employees 1 so that 
they can attain "remunerative employabili­
ty."2 Id. "Reemployment benefits" available 
under section .0-11 include cn-the-job train­
ing, vocational training, academic training, 
and self-employment. AS 23.30.011 (i).
1. An employee is no! eligible for reemployment 

benefits if. inter uliii, “at llte time of medical 
stability no permanent impairment is identified 
or expected." AS 23.30.041(f)(3).

2. " '[Klcmunerative employability' mc.inr, uaving 
the skills that allow a worker to be compensated 
with wages or other earnings equivalent to at 
least oO percent of the worker's gross hourly 
wages at the time of in ju ry .. . .” AS 
23.30.04 ltp)(7).

3. Subsection .041 (k) interim wages may not be 
paiil while an employee is receiving PTD benefits

I2 7 A  (A l iu k a  1 9 9 6 )
Through the rehabilitation process estab­
lished by section .0-11, a person suffering 
from a "total" disability can gain the skills 
and education necessary to allow him or her 
to reenter the job market and attain "remun­
erative employability." As this analysis 
makes clear, a claim for PTD benefits is not 
incompatible with a request for reemploy­
ment benefits. The Board therefore erred in 
holding that Meek could not claim PTD bene­
fits after requesting reemployment benefits.3

2. The presumption of compensability 
applies to Meek's claim.

[5,6] AS 23.30.120(a)(1)3 establishes a 
presumption of compensability which places 
the burden of producing evidence on the 
employer. Sokolowski v. Golden Lion Hotel 
813 P.2d 2S6, 292 (Alaska 1991). Unocal 
argues that AS 23.30.120(a)(1) only creates a 
presumption that tin injury is work-related, 
and does not apply to an employee’s claim 
that his or her disability "fits within a partic­
ular category, such as PTD." However, "(ill 
is well established tiiat the presumption [of 
compensability) goes far beyond tiic issue of 
whether an injury is work-related." Cluff i\ 
Nana-Marriolt, S92 P.2d 1(5-1, 170 n. 5 (Alas­
ka 1995). We have hold that "the text of AS 
23.30.120(a)(1) indicates that the presumption 
of compensability is applicable to any claim 
for compensation under the workers’ com­
pensation statute." Municipality of Anchor- 
ay ■ v. Carter, SIS P.2tl 6(51, 665 (Alaska 1991) 
(emphasis added). In Wien Air Alaska r. 
Kramer, S07 P.2d -171, 47-1 (Alaska 1991), we 
applied the presumption of compensability to 
a temporary total disability claim. We now 
hold that the “pro-worker" presumption in

since subsection .041 (k) interim wages are only 
payable upon the exhaustion of the employee's 
permanent impairment benefits. AS 
23.30.041 (k).

4. AS 23.31). 120(a)(1) provides:

In a proceeding for the enforcement ul a claim 
for compensation under this chapter it is pre­
sumed. in (lie absence of substantial evidence 
to the contrary that (I) the claim comes within 
the prov isions of this chapter
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AS 23.30.120(a)(1), Nana-Marriott, 892 P.2d 
at 170, also applies to PTD claims.5

On remand, the Board should apply the 
presumption of compensability to Meek’s 
claim. Unocal may rebut the presumption 
with substantial evidence that Meek is not 
permanently totally disabled.8 See Olson, 
818 P.2d at 672. I f  Unocal produces such 
substantial evidence, the presumption will 
“ drop out," and Meek will then have the 
burden of proving nil elements of his PTD 
claim.7 Burgess Const. Co. v. Smallwood, 
623 P ’ d 312,316 (Alaska 1981).

3. Meek may receive PTD benefits 
while participating in the 

reemployment plan
[7] Unocal urgues that once Meek agreed 

to participate in a reemployment plan, he 
was limited to receiving interim wages under 
AS 23.30.011(k). That provision speaks only 
to the employer's obligations when an em­
ployee's PPI benefits are exhausted, and 
does not limit an employee's benefits exclu­
sively to subsection ,04I(k) interim wages. 
See AS 23.30.04l(k ) ("If the employee's per­
manent impairment benefits are exhausted 
before the completion or termination of the 
reemployment plan, the employer shall pro­
vide wages equal to CO percent of the em­
ployee’s spendable weekly wages but not to
5. AS 23.30.130. which governs PTD benefits, 

dues not require that PTD benefits be excluded 
from the presumption. Rather, the statute speci­
fies that, except for certain predetermined dis­
abilities which automatically constitute perm a­
nent total disability, permanent total disability 
"is determined in accordance with the facts." 
AS 23.30.180(a). This language does not exempt 
PTD benefits from the presumption of compensa­
bility.

Unocal argues that there is a presumption 
against permanent total disability, but the cases 
it cites do not support this proposition. Rather, 
they hold that once an employee establishes a 
claim of disability, the employee retains the pre­
sumption of continuing disability, unless and un­
til the employer introduces substantial evidence 
to the contrary. This does not mean that the 
employee presumptively remains in one category 
of disability until substantial evidence is intro­
duced to place the employee in another category.
See Olson v. AlC/Mortin J.V., 813 P.2d 66'), 672 
(Alaska I')1) I) (”(W]e bold that an employee [who 
has received TFD hclicfits] presumptively re­
mains temporarily totally disabled unless and 
until the employer introduces 'substantial evi-

exceed $525, until the completion or termi­
nation of the plan."). Subsection .0-1 l(k) con­
templates the payment of other types of ben­
efits during the pendency of a plan. See Id. 
(providing that an employee receiving TTD 
benefits before completion of a reemploy­
ment plan i.» entitled to PPI benefits once he 
or she reaches medical stability). Unocal’s 
argument that Meek is limited to subsection 
.041(k) interim wages is without merit.

C. The Constitutional Challenges

Meek argues AS 23.30.04 l(p)(7) and 8 AAC 
45.490, the statute and regulation defining 
“ remunerative employability" and "gross 
hourly wages," violate the equal protection 
clause8 and due process clause9 of the AJas­
ka constitution.

AS 23.30.0-1 l(p)(7) defines "remunerative 
employability" to mean wages equivalent to 
"at least 60c/o of the worker's gross hourly 
wages at the time of injury." According to 
Board regulation, "gross hourly wages" is 
determined in accordance with S AAC 45.490, 
which reads:

(1) I f  the employee was paid on an hourly 
basis at the time of injury, gross hourly 
wages are the actual hourly wage at the 
time of injury, exclusive of premium time 
or overtime.

deuce' to the contrary."): Municipality of An­
chorage v. Curler. 813 l’.2d 661. 065 n. 10 (Alaska 
I110!) (same); Uailev »•. Litwin Corp.. 713 P.2d 
249. 254 (Alaska 1936) (Presumption of com­
pensability applies to a claim of temporary total 
disability.).

6. Unocal argues that it lias presented substantial 
evidence that Meek is not permanently totally 
disabled. We prefer to allow the board to make 
the initial determination as to whether Unocal 
has satisfied its burden.

7. In this context it is worth noting that a failure 
to achieve remunerative employability does not. 
bv itself, constitute permanent total disability.
AS 23.30.180(b).

8. "(Alll persons ate equal and entitled to equal 
rights, opportunities, and protection under the 
law," Alaska Const, art. I. § I.

9. "No person shall be deprived of life, liberty, or 
properly, without due process ol iuw." Alaska 
Const, art. I. § 7. '5
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(2) I f  the employee was paid on a weekly 
or monthly salary basis at the time of the 
injury

(A) The weekly salary must be multi­
plied by 52 and divided by 20S0 to com­
pute gross hourly wages; or
(B) the monthly salary must be multi­
plied by 12 and divided by 2080 to com­
pute gross hourly wages.

(3) I f  at the time of injury the employee 
received bonuses, commissions, gratuities, 
or room and board during the course of 
employment, gross hourly wages are com­
puted by dividing the gross weekly earn­
ings, as determined under AS 23.30.220, by 
40.

To determine Meek’s gross hourly wages, the 
RBA applied S .AAC 45.490(1), and found that 
Meek's remunerative employability wage was 
$13.98, or C0% of his actual hourly wage of 
$23 per hour.

[8] Meek's equal protection challenge is 
based on his claim that North Slope workers 
have their remunerative wage calculated un­
der 8 .AAC 45.490(3), and that this difference 
in methodology "arbitrarily distinguishes) 
between similarly situated workers." We 
agree with the superior court that "Meek’s 
work situation was not at all the same as that 
of a remote site worker who receives room 
and board; Meek lived near his work place 
and did not receive room and board." Meek 
v. Unocal Corp., 3AN-93-021G, Decision at 
10 (June 10, 1994). Because Meek was not 
similarly situated to North Slope workers, 
his equal protection argument must fail. Sec 
Cog/till v. Coghill, S3(5 P.2d 921, 929 (Alaska 
1992) ("(E)qual protection has never required 
that differently situated persons be treated 
in the same way.").

[9,10] Meek argues that AS
23.30.04 l(p)(7) and S AAC 45.490 violate due 
process because they bear no reasonable re­
lationship to any legitimate governmental 
purpose. See Municipality of Anchontge r. 
Leigh, S23 P.2d 1211, 1244 (Alaska 1992) 
("Substantive due process is denied when a 
legislative provision bears no rational rela­
tionship to a legitimate government inter­
est."). The party asserting a due process 
claim bears the heavy burden of demonstrat-

1 2 7 6  ( A l u k i  1 9 9 6 )
ing that no rational basis exists, and "if any 
conceivable legitimate public policy for the 
enactment is apparent on its face or is of­
fered by those defending the enactment, the 
opponents of the measure must disprove the 
factual basis for such a justification." Con­
cerned Citizens of S. Kenai Peninsula v. 
Kenai Peninsula Borough, 527 P.2d 447, 452 
(Alaska 1974).

The purpose of the Alaska Workers’ Com­
pensation Act is to “ensure the quick, effi­
cient, fair and predictable delivery of indem­
nity and medical benefits to injured workers 
at a reasonable cost to employers." § 1, ch. 
79, SLA 19S8. Classifying a worker’s gross 
hourly wages based on the type of compensa­
tion received is entirely consistent with this 
purpose. The reason North Slope workers 
have their remunerative wage calculated un­
der S AAC 45.490(3) is that they, unlike 
Meek, receive room and board as part of 
their compensation; hence, in order to fully 
compensate Slope workers, different treat­
ment is required. The challenged statute 
and regulation legitimately and rationally 
distinguish between those employees who re­
ceive certain types of benefits or non-wage 
compensation and those who do not. Meek's 
due process argument is without merit.

IV. CONCLUSION
The Board's decision denying Meek’s PTD 

benefits claim, and the superior court’s affir­
mance of that decision, are REVERSED. 
The superior court's decision rejecting 
Meek’s constitutional arguments .AI-’ 
FIRMED. This case is REMANDED to the 
Board for proceedings consistent with this 
opinion.
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DECISION AND ORDER 

C a s e  N o. 613086

T h i s  c l a i m  w a s  h e a r d  i n  A n c h o r a g e ,  A l a s k a  on  D ecem b er 1 0 ,  
198G . The a p p l i c a n t  w as r e p r e s e n t e d  b y  a t t o r n e y  S t e p h a n  M. S i m s .  
The e m p lo y e r  and i t s  i n s u r e r  ( " e m p l o y e r " )  w e r e  r e p r e s e n t e d  by
a t t o r n e y  R o b e r t  J .  M c L a u g h l i n .  T he r e c o r d  w a s  l e f t  o p e n  a t  t h e  end
o f  t h e  h e a r i n g  f o r  a  p e r i o d  o f  t e n  d a y s .  T he  r e c o r d  c l o s e d  on 
J a n u a r y  7 ,  19 8 7  when t h e  B o a r d  n e x t  m e t .

The a p p l i c a n t  w as  i n j u r e d  on J u l y  1 3 ,  19 8 6  when a t r u c k  he
was d r i v i n g  f o r  t h e  e m p lo y e r  o v e r t u r n e d .  He s u f f e r e d  h e a d
( s u b d u r a l  h e m a to m a ) ,  h i p ,  and s h o u l d e r  i n j u r i e s .  The e m p lo y e r  
t i m e l y  c o n t r o v e r t e d  t h e  a p p l i c a n t ' s  c l a i m  on J u l y  3 1 ,  1986 on t h e  
b a s i s  o f  AS 2 3 . 3 0 . 2 3 5 ( 2 ) ,  T h a t  s e c t i o n  o f  t h e  A l a s k a  W o r k e r s '  
c o m p e n s a t i o n  A c t  a d d r e s s e s  d i s a l l o w a n c e  o f  c o m p e n s a t i o n  w h e re  an 
i n j u r y  i s  p r o x i m a t e l y  c a u s e d  b y  i n t o x i c a t i o n .  The s o l e  i s s u e  a t  
t h e  h e a r i n g  w as w h e t h e r  t h e  a p p l i c a n t ' s  i n j u r i e s  w e r e  p r o x i m a t e l y  
c a u s e d  b y  i n t o x i c a t i o n  and t h e r e f o r e  n o t  c o m p e n s a b l e .

FINDINGS OF FACT AND CONCLUSIONS OF LAW

S i n c e  J u l y  1 ,  198 2  AS 2 3 .3 0 .2 3 5  h a s  p r o v i d e d  w h a t  P r o f e s s o r  
L a r s o n  d e s c r i b e s  i n  h i s  t r e a t i s e  a s  an i n t e r m e d i a t e  s t a n d a r d  f o r  
d e t e r m i n i n g  c o m p e n s a b i l i t y  o f  i n j u r i e s  a l l e g e d l y  c a u s e d  b y  i n ­
t o x i c a t i o n ,  " C o m p e n s a t io n  u n d e r  t h i s  c h a p t e r  may n o t  be  a l l o w e d  
f o r  an i n j u r y  , . , p r o x i m a t e l y  c a u s e d  b y  i n t o x i c a t i o n  o f  t h e
i n j u r e d  e m p lo y e e .  . . . "  T h a t  s t a n d a r d  f a l l s  b e t w e e n  t h e  e x t r e m e s  
o f  d e n y i n g  c o m p e n s a t i o n  b a s e d  on i n t o x i c a t i o n  w i t h o u t  r o g a r d  t o  t h e  
i n t o x i c a t i o n  h a v i n g  c a u s e d  t h e  i n j u r y  (w h ic h  P r o f e s s o r  L a r s o n  
d e c r y s )  and d e n y i n g  c o m p e n s a t i o n  o n l y  i f  t h e  i n t o x i c a t i o n  w a s  t h o  
" s o l o  c a u s e "  o f  t h e  i n j u r y .  U n t i l  1 9 8 2 ,  AS 2 3 . 3 0 . 2 3 5  r e q u i r e d  t h e



I n  t h e  B o a r d 's  v i e w ,  a t t e m p t i n g  t o  r e t u r n  t o  a g r a v e l  r o a d  s u r f a c e  
when b o t h  r i g h t ’ w h e e ls  a r e  o f f  t h a t  s u r f a c e  w h i l e  d r i v i n g  a t  45 
m i l e s  p e r  h o u r  i s  e x t r e m e l y  d a n g e r o u s .  The p h y s i c a l  e v i d e n c e  a t  
t h e  a c c i d e n t  s c e n e  a s  3 k e t c h i l y  d e s c r i b e d  b y  t h e  w i t n e s s e s  d o e s  n o t  
a p p e a r ,  o f  i t s e l f ,  t o  i n d i c a t e  a c t i o n s  s o  f a r  from  t h e  norm t h a t  
i n t o x i c a t i o n  c a n  be  r e a s o n a b l y  i n f e r r e d  a s  a s u b s t a n t i a l  f a c t o r  i n  
c a u s i n g  them . The B o ard  i s  w e l l  a w are  o f  i t s  l i m i t a t i o n s  i n  
i n t e r p r e t i n g  t h i s  e v i d e n c e  w i t h o u t  e x p e r t  a s s i s t a n c e .  The B oard  
f i n d s  t h a t  t h e  e m p lo y e r  h a s  n o t  p r o v e n  b y  a p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e  t h a t  t h e  a p p l i c a n t ' s  i n j u r i e s  w o u ld  n o t  h a v e  o c c u r r e d  b u t  
f o r  h i s  i n t o x i c a t i o n  o r  t h a t  t h e  i n t o x i c a t i o n  was a s u b s t a n t i a l  
f a c t o r  i n  t h e  t r u c k  l e a v i n g  t h e  r o a d  and u l t i m a t e l y  o v e r t u r n i n g .  
The e m p lo y e r  s h a l l  t h e r e f o r e  p a y  t h e  a p p l i c a n t  c o m p e n s a t io n  and 
b e n e f i t s  f o r  t h e  i n j u r i e s  a r i s i n g  from  t h e  J u l y  1 3 ,  1906 a c c i d e n t .

The e m p lo y e r  c o n t r o v e r t e d  t h e  paym ent o f  c o m p e n s a t io n .  The 
a p p l i c a n t  r e t a i n e d  an a t t o r n e y  who s u c c e s s f u l l y  p r o s e c u t e d  h i s  
c l a i m .  The B o a rd  h a s  aw arded t h e  p r e v i o u s l y  c o n t r o v e r t e d  compen­
s a t i o n  and b e n e f i t s .  The o m p lo y a r  s h a l l  p a y  t h e  a p p l i c a n t ' s  
a t t o r n e y  a  s t a t u t o r y  minimum f e e ,  u n d er AS 2 3 . 3 0 . 1 4 5 ( a ) ,  b a s e d  on 
t h e  c o m p e n s a t io n  now aw a rd ed .

ORDER

1 .  The e m p lo y e r  s h a l l  p a y  th e  a p p l i c a n t  c o m p e n s a t io n  and 
b e n e f i t s  f o r  t h e  d i s a b i l i t y  r e s u l t i n g  from  t h e  J u l y  1 3 ,  1986 
i n j u r i e s .

2 .  The e m p lo y e r  s h a l l  p a y  t h e  a p p l i c a n t * 9 a t t o r n e y  a 
s t a t u t o r y  minimum f e e .

D a te d  a t  A n c h o r a g e ,  A l a s k a ,  t h i s  
F e b r u a r y ,  1 9 8 7 ,

d a y  o f

ALASKA WORKERS' COMPENSATION BOARD

/ s / P a u l  F .  L i s a n k i a
P a u l  F .  L i s a n k i e ,  D e s i g n a t e d  Chairm an

u n a v a i l a b l e  f o r  s i g n a t u r e  
Mary A . P i e r c e ,  Member

/ s / R o b e r t  G. A n d ers
R o b e r t  G . A n d e r s ,  Member

P F Ir .v lh
C o m p e n s a t io n  p a y a b le  u n d e r  term s o f  t h i s  d e c i s i o n  i s  due on th e  
d a t e  o f  i s s u e  and p e n a l t y  o f  20 p e r c e n t  w i l l  a c c r u e  i f  n o t  p a id  
w i t h i n  14 d a y s  o f  the- due d a t e  u n l e s s  an i n t e r l o c u t o r y  i n j u n c t i o n  
s t a y i n g  paym ent i s  o b t a i n e d  i n  S u p e r i o r ' C o u r t .

9-
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R o b e r t  B e e b e  v. N a b o r s  A l a s k a  D r i l l i n g

i n t o x i c a t i o n  t o  h a v e  b e e n  t h e  " 9 o l e  c a u s e "  o f  t h e  i n j u r y .  S e e , 
g e n e r a l l y , 1 A ,  L a r s o n ,  T he  Law o f  W orkmen1 B C o m p e n s a t io n ,  5 3 4 . 3 1 ,  
p . 6 -0 9  ( 1 9 8 6 ) .

P r o f e s s o r  L a r s o n  a l s o  s t a t e s  i n  h i s  t r e a t i s e ,  I d .  6 - 9 2 ,  
" S i n c e  i n t o x i c a t i o n  i s  an  a f f i r m a t i v e  d e f e n s e ,  t h e  b u r d e n  o f  p r o o f  
o f  i n t o x i c a t i o n  a n d  t h e  r e q u i s i t e  d e g r e e  o f  c a u s a t i o n  i s  on t h e  
e m p l o y e r .  . . , "  ( f o o t n o t e s  o m i t t e d )  U s in g  P r o f e s s o r  L a r s o n ' s
a n a l y s i s ,  t h e  e m p l o y e r  m u s t  p r o v a  b y  a p r e p o n d e r a n c e  o f  t h e  e v i ­
d e n c e  t h a t  t h e  i n j u r e d  e m p lo y e e  was i n t o x i c a t e d  and t h a t  t h e  
i n t o x i c a t i o n  h a d  a s u f f i c i e n t  c a u s a l  r e l a t i o n s h i p  t o  t h e  i n j u r y ,  
( i n  t h e  c o n t e x t  o f  AS 2 3 . 3 0 . 2 3 5 ( 2 ) ,  p r o x i m a t e  c a u s e . )  T he g e n e r a l  

n e e d  o f  an e m p lo y e r  t o  p r o v e  a f f i r m a t i v e  d e f e n s e s  i n  t h e  c o n t e x t  o f  
w o r k e r s '  c o m p e n s a t i o n  w a s  r e c o g n i z e d  b y  t h e  c o u r t  i n  a n c h o r a g e  
R o o f i n g  C o . ,  I n c .  v .  G o n z a l e s , 507 P , 2 d  5 0 1 ,  504 ( A l a s k a  1 9 7 3 ) .  
" I f  an  a f f i r m a t i v e  d e f e n s e  t o  t h e  c l a i m  i s  a s s e r t e d  b y  t h e  e m p lo y ­
e r ,  t h e n  h e  h a s  t h e  b u r d e n  o f  p r o o f  a s  t o  s u c h  d e f e n s e . "

T h e  B o a r d ' s  a n a l y s i s  i s  c o m p l i c a t e d ,  h o w e v e r ,  b y  AS 
2 3 . 2 0 . 1 2 0  and t h e  c o u r t ' s  c o n s t r u c t i o n  o f  t h i s  p r o v i s i o n  i n  a 
s e r i e s  o f  c a s e s  c u l m i n a t i n g  i n  VECO, I n c .  V . W o l f e r , 693 P . 2d 865, 
870 ( A l a s k a  1 9 8 5 ) ,  AS 2 3 . 3 0 . 1 2 0  p r o v i d e s  i n  p a r t :

In  a p r o c e e d i n g  f o r  t h e  e n f o r c e m e n t  o f  a c l a i m  f o r  
c o m p e n s a t i o n  u n d e r  t h i s  c h a p t e r  i t  i s  p r e s u m e d ,  i n  
t h e  a b s e n c e  o f  s u b s t a n t i a l  e v i d e n c e  t o  t h e  c o n ­
t r a r y ,  t h a t  (1 )  t h e  c l a i m  com es w i t h i n  t h e  p r o ­
v i s i o n s  o f  t h i s  c h a p t e r  . . .  (3) t h e  i n j u r y  was
n o t  p r o x i m a t e l y  c a u s e d  b y  t h e  i n t o x i c a t i o n  o f  t h e  
i n j u r e d  e m p l o y e e .  „ « .

C o n s t r u i n g  AS 2 3 . 3 0 . 1 2 0 ( a ) ( 1 ) ,  t h e  " p r e s u m p t i o n  o f
c o m p e n s a b i l i t y , "  t h e  c o u r t  s t a t e d  i n  VECO, p p .  8 6 9 -8 7 0 ,

T he p r e s u m p t i o n  o f  c o m p e n s a b i l i t y  s h i f t s  t h e  b u rd e n  
o f  p r o d u c t i o n  t o  t h e  e m p lo y e r  o n c e  t h e  e m p lo y e e  h a s  
e s t a b l i s h e d  a  p r e l i m i n a r y  l i n k .  S i n c e  t h e  p re su m p ­
t i o n  s h i f t s  o n l y  t n e  b u r d e n  o f  p r o d u c t i o n  and n o t  
t h e  b u r d e n  o f  p e r s u a s i o n ,  t h e  e v i d e n c e  t e n d i n g  t o  
r e b u t  t h e  p r e s u m p t i o n  s h o u l d  be  e x a m in e d  b y  i t s e l f .
T h e  c o u r t  d o e s  n o t  w e ig h  t h e  e v i d e n c e  t e n d i n g  t o  
e s t a b l i s h  c a u s a t i o n  a g a i n s t  t h e  r e b u t t a l  e v i d e n c e  
i n  d e c i d i n g  w h e t h e r  t h e  e m p lo y e r  h a s  p r o d u c e d  
s u b s t a n t i a l  e v i d e n c e  t o  r o b u t  t h e .  p r e s u m p t i o n  o f  
c o m p e n s a b i l i t y .

When t h e  p r e s u m p t i o n  o f  c o m p e n s a b i l i t y  h a s  b e e n  
s u c c e s s f u l l y  r e b u t t e d ,  i t  d r o p s  o u t  a n d  t h e  e m p lo y ­
e e  m u s t  p r o v a  a l l  e l e m e n t s  o f  h i s  c a s e  b y  a p r e p o n ­
d e r a n c e  o f  t h e  e v i d e n c e .  M i l l e r  v .  IT T  A r c t i c  
S e r v i c e s , 5 7 7  P . 2d a t  1 0 4 6 .  ( f o o t n o t e  o m i t t e d )

F o l l o w i n g  t h e  r a t i o n a l e  o f  t h o  c o u r t ,  o n c e  t h e  e m p lo y e r  r e b u t t e d  
t h e  p r e s u m p t i o n  o f  AS 2 3 . 3 0 . 1 2 0 ( a ) ( 3 )  w i t h  s u b s t a n t i a l  e v i d e n c e ,  
t h e  a p p l i c a n t  w o u ld  h a v e  t o  p r o v e  b y  a p r e p o n d e r a n c e  o f  t h e  e v i ­
d e n c e  t h a t  i n t o x i c a t i o n  w as n o t  t h e  p r o x i m a t e  c a u s e  o f  h i s  i n j u r y .

The B o a r d  f i n d s  t h e  r e s u l t  o f  t h i s  r a t i o n a l e ,  i f  f o l l o w e d  
i n  t h e  c o n t e x t  o f  t h e  i n t o x i c a t i o n  d e f e n s e ,  w o u ld  b e  i n c o n g r u o u s .  
I f  t h e  l e g i s l a t u r e  h a d  b e e n  s i l o n t  on t h o  q u e s t i o n  o f  i n t o x i c a t i o n
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p r o x i m a t e l y  c a u s i n g  i n j u r i e s ,  t h e  e m p lo y e r  w o u ld  c l e a r l y  h a v e  t h e  
b u r d e n  o f  p r o v i n g  t h e  a f f i r m a t i v e  d e f e n s e  o f  i n t o x i c a t i o n  b y  a 
p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ,  s i n c e  t h e  l e g i s l a t u r e  h a s  " a i d e d "  
e m p lo y e e s  b y  p r e s u m in g  a n y  i n t o x i c a t i o n  w a s  n o t  t h e  p r o x i m a t e  c a u s e  
o f  t h e  i n j u r y ,  t h e  e m p lo y e r  m ust p r o d u c e  s u b s t a n t i a l  e v i d e n c e  t o  
make t h e  e m p lo y e e  d i s p r o v e  i n t o x i c a t i o n  a s  t h e  p r o x i m a t e  c a u s e  o f  
h i s  i n j u r y .  The B o a rd  c o n c l u d e s  t h a t ,  d e s p i t e  t h e  s u g g e s t i o n  
o t h e r w i s e  i n  VECO, t h e  e m p lo y e r  m u st  p r o v e  b y  a p r e p o n d e r a n c e  o f  
t h e  e v i d e n c e  t h a t  t h e  a p p l i c a n t  w as i n t o x i c a t e d  and t h a t  h i s  i n j u r y  
w as p r o x i m a t e l y  c a u s e d  b y  h i s  i n t o x i c a t i o n .  T h e  B o a rd  r e l i e s -  upon 
A n c h o r a g e  R o o f i n g  and g e n e r a l  p r i n c i p l e s  d e s c r i b e d  b y  P r o f e s s o r  
L a r s o n  i n  r e a c h i n g  t h i s  c o n c l u s i o n .

T he te rm  " i n t o x i c a t i o n "  i s  n o t  s p e c i f i c a l l y  d e f i n e d  i n  t h e  
A l a s k a  W o r k e r s '  C o m p e n s a t io n  A c t ,  A t e r m  w h ic h  i s  n e i t h e r  a 
" t e c h n i c a l  w o r d "  n o r  o n e  w i t h  a " p e c u l i a r  m e a n in g "  d e v e l o p e d  
t h r o u g h  l e g i s l a t i v e  d e f i n i t i o n  o r  j u d i c i a l  c o n s t r u c t i o n  i s  t o  b e  
c o n s t r u e d  a c c o r d i n g  t o  i t s  "common and a p p r o v e d  u s a g e . "  AS 
0 1 . 1 0 . 0 4 0 ;  U n i t e d  S t a t e s  J a y c o e s  v .  K i c h a r d e t , 66 P . 2d 10 0 8 , 1 0 1 1  
( A l a s k a  1 9 8 3 ) .  T h i s  a p p r o a c h  i s  a l s o  c o n s i s t e n t  w i t h  t h e  g e n e r a l  
r u l a  t h a t  t e r m s  b e  g i v e n  p r a c t i c a l  and p o p u l a r  m e a n in g  w h i l e  
a v o i d i n g  t e c h n i c a l  c o n s t r u c t i o n s .  S e e , f o r  e x a m p l e ,  B o b 's  M a r k e t
V. B r o s s o w , 3 AN 8 5 - 1 7 1 4 8  C i v i l  { A la s k a  S u p e r .  C t .  S e p te m b e r  2 7 ,  
1986) . The B o a rd  f i n d s  " i n t o x i c a t i o n "  i s  n o t  a t e c h n i c a l  w ord  o r  
one w i t h  a p e o u l i a r  m e a n in g .  T h e r e f o r e ,  t h e  B o a r d  a p p l i e s  t h e  
common and a p p r o v e d  u s a g e .  "A c o n d i t i o n  o f  b e i n g  d r u n k ,  h a v i n g  t h e  
f a c u l t i e s  i m p a i r e d  b y  a l c o h o l . "  W e b s t e r ' s  N i n t h  New C o l l e g i a t e  
D i o t i o n a r y  (1984 e d . )

To e s t a b l i s h  t h e  a p p l i c a n t ' s  i n t o x i c a t i o n ,  t h e  e m p lo y e r  
r e l i e d  upo n  t h e  t e s t i m o n y  o f  w i t n e s s  W in g , M a r lo w e ,  P r y o r ,  and D r .  
R o d g e r s .  T he  a p p l i c a n t  r e l i e d  upon h i s  d e p o s i t i o n  t e s t i m o n y ,  t h e  
d e p o s i t i o n  o f  Kenny H a r r i s ,  and t h e  s t a t e m e n t  o f  H a r r y  C r o s e .

Wing and M a rlo w e  t e s t i f i e d  t h a t  t h e y  a s s i s t e d  t h e  a p p l i c a n t  
a t  t h e  a c c i d e h t  s i t e .  B o th  t e s t i f i e d  t h e y  s m e l l e d  an  o d o r  on t h e  
a p p l i c a n t ' s  b r e a t h  w h ic h  t h e y  a s s o c i a t e d  w i t h  a l c o h o l .  Wing 
t e s t i f i e d  t h e  o d o r  w as  t h a t  o f  w h i s k e y .  P r y o r  t e s t i f i e d  h e  o v e r ­
h e a r d  tw o r o u s t a b o u t s  t a l k i n g  a b o u t  t h e  a p p l i c a n t  a t  d i n n e r  t im e  
b e f o r e  t h e  a c c i d e n t .  P r y o r  s t a t e d  t h e  r o u s t a b o u t s  (^ne named D a v i s  
and t h e  o t h e r  he c o u l d  n o t  i d o n t i f y )  d e s c r i b e d  t h e  a p p l i c a n t  a s  
b e i n g  v e r y  d r u n k .

T he a p p l i c a n t  o b j e c t e d  t o  P r y o r ' s  t e s t i m o n y  b e c a u s e  i t  was 
h e a r s a y  and b e c a u s e  h e  c l a i m e d  t h e  e m p lo y e r  s h o u l d  h a v e  d i s c l o s e d  
t h e  t e s t i m o n y  t o  h im  b e f o r e  h e a r i n g  p u r s u a n t  t o  d i s c o v e r y  r e q u e s t s  
ho h a d  m ad e. Two l e t t e r s  t o  t h e  e m p l o y e r ' s  a t t o r n e y  r e q u e s t i n g  
d i s c o v e r y  w e r e  a d m i t t e d  a s  H e a r i n g  E x h i b i t s  1 a n d  2 .  The e m p lo y e r  
c o u n t e r e d  t h a t  h e a r s a y  e v i d e n c e  may b e  c o n s i d e r e d  b y  t h e  B o a r d ,  t h e  
r e q u e s t s  d i d  n o t  m e n t i o n  e v i d e n c e  s u c h  a s  P r y o r ' s  t e s t i m o n y ,  and
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t h a t  i t  had  no i n d e p e n d e n t  o b l i g a t i o n  t o  d i s c l o s e  t h e  t e s t i m o n y  
b e f o r e  h e a r i n g .

AS 2 3 . 3 0 . 3 0 . 1 3 5 ( a ) , w h ic h  e x e m p ts  B o a r d  p r o c e e d i n g  from  
e v i d e n t i a r y  r u l e s ,  p e r m i t s  t h e  B o a rd  t o ,  " [ C l o n d u c t  i t s  h e a r i n g s  in  
t h e  m anner b y  w h ic h  i t  may b e s t  a s c e r t a i n  t h e  r i g h t s  o f  t h e  
p a r t i e s . "  T h e  B o a r d  f i n d s  t h e  p r e j u d i c i a l  n a t u r e  o f  P r y o r ' s  
t e s t i m o n y  e x c e e d e d  i t s  p r o b a t i v e  v a l u e ,  t h e r e  w as  no e v i d e n c e  th e  
d e c l a r a n t s  w e r e  u n a b l e  t o  t e s t i f y ,  a n d  t h e  a p p l i c a n t  was d e n i e d  an 
o p p o r t u n i t y  t o  s e e k  o u t  t h e  d e c l a r a n t s .  The B o a r d  f i n d s ,  t h e r e -  
f o r e ,  t h a t  i t  may b e s t  a s c e r t a i n  th o  r i g h t s  o f  t h e  p a r t i e s  i n  t h i s
i n s t a n c e  b y  e x c l u d i n g  P r y o r ' s  t e s t i m o n y .  The B o a rd  d i d  n o t
c o n s i d e r  P r y o r ' s  t e s t i m o n y  a s  a r e s u l t . 1

D r ,  R o d g e r s ,  a  b o a r d - c e r t i f i e d  f o r e n s i c  p a t h o l o g i s t ,  t e s ­
t i f i e d  c o n c e r n i n g  b l o o d  a l c o h o l  l e v e l s  i n  g e n e r a l  a n d ' th o  a p p l i ­
c a n t ' s  i n  p a r t i c u l a r .  I n  t h e  d e p o s i t i o n  o f  t o x i c o l o g i s t  S t e p h e n  
D a v i s ,  i t  w a s  d i s c l o s e d  t h a t  t h o  a p p l i c a n t ' s  b l o o d  a l c o h o l  l e v e l  a t  
3 : 5 0  a .m .  J u l y  1 4 ,  1986  w a s  .0 6 2 .  D r ,  R o d g e r s  t e s t i f i e d  t h a t  t h e  
r a t e 9  a t  w h ic h  a l c o h o l  w a s  a b s o r b e d  i n t o  and re m o ve d  fro m  t h e  b lo o d  
s t r e a m  w e r e  known t o  f a l l  w i t h i n  c e r t a i n  l i m i t s .  A p p l y i n g  t h e  
r e m o v a l  r a t e  t o  t h e  .0 6 2  l e v e l  r e m a i n i n g  a p p r o x i m a t e l y  7 . 5  h o u r s  
a f t e r  t h e  a c c i d e n t  (when t h e  b l o o d  s a m p le  w as  d r a w n ) ,  D r ,  R o d g e r s  
e s t i m a t e d  t h e  a p p l i c a n t ' s  b l o o d  a l c o h o l  l e v e l  a t  t h e  t im e  o f  i n j u r y  
h a d  b e e n  .1 8 4 ±  10%. E v e n  t h o  l o w e r  l e v e l  a t  t h e  t i m e  o f  t h i s
e s t i m a t e  w o u ld  e x c e e d  t h e  . 1 0  l e v e l  a t  w h ic h  a  d r i v e r  i s  p re su m ed  
t o  b e  u n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  i n  a c r i m i n a l  o r  
c i v i l  a c t i o n .  AS 2 8 . 3 5 . 0 3 3 .  D r .  R o d g e r s  a l s o  t e s t i f i e d  t h a t
n o t h i n g  h e  h a d  s e e n  w h i l e  r e v i e w i n g  t h e  a p p l i c a n t ' s  m e d i c a l  r e c o r d s  
w a s  i n d i c a t i v e  o f  t h e  a p p l i c a n t  h a v i n g  b e e n  i n  " s h o c k "  f o l l o w i n g  
t h e  a c o i d e n t .  T h i s  w as  i m p o r t a n t  b e c a u s e  s h o c k  a l t e r s  t h e  b o d y ' s  
b l o o d  f l o w ,  a b o d y  i n  s h o c k  w o u ld  l i k e l y  re m o v e  a l c o h o l  fro m  t h e  
b l o o d  s t r e a m  m ore s l o w l y  t h a n  n o r m a l .  D r .  R o d g e r s '  e x t r a p o l a t i o n  
o f  t h e  a p p l i c a n t ' s  b l o o d  a l c o h o l  l o v o l  w as  b a s e d  on v a l u e s  d e v e l ­
o p e d  i n  t e s t s  o f  n o r m a l  s u b j e c t s  n o t  i n  s h o c k .

T he a p p l i c a n t  t e s t i f i e d  i n  h i e  d e p o s i t i o n  t h a t  he had  had
o n l y  o n e  b e e r  a b o u t  tw o  h o u r s  b e f o r e  t h e  a c c i d e n t ,  He t e s t i f i e d  he 
c o u l d  n o t  rem em ber t h e  a c c i d e n t  and d e n i e d  t h a t  a  p a r t i a l l y  f u l l  
b o t t l e  o f  w h i s k e y  fo u n d  a t  t h e  a c c i d e n t  s c e n e  w as h i s .  C o - w o r k e r
K e n n e th  H a r r i s  t e s t i f i e d  he h a d  t a l k e d  t o  th o  a p p l i c a n t

1
T h i s  p a n e l ,  w h ic h  h a s  t r i e d  r e p e a t e d l y  t o  i n s u r e  

s u f f i c i e n t  d i s c o v e r y  i s  a v a i l a b l e  w i t h o u t  t h e  r e s t r i c t i o n s  o f  
f o r m a l  r u l e s ,  i s  d i s t r e s s e d  t h a t  t h i s  p o t e n t i a l l y  c r i t i c a l  e v i d e n c e  
w e n t  u n d i s c l o s e d .  T h i s  p a n e l  w ay c h a n g e  i t s  v i e w s  c o n c e r n i n g  t h e  
n e c e s s i t y  o f  r e q u i r i n g  w i t n e s s  l i s t s  and p r e - f i l i n g  e x h i b i t s  o r  
t e s t i m o n y  i f  a p p l i c a n t s  and e m p lo y e r s  c o n t i n u e  t o  " s a n d b a g "  e a c h  
o t h e r  An w a y s  w h ic h  may a p p e a r  t o  b e  c o n t r a r y  t o  t h e  r e q u i r e m e n t s  
o f  d u e  p r o c e s s .
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a p p r o x i m a t e l y  30 m i n u t e s  b e f o r e  t h e  a c c i d e n t .  T h e y  t a l k e d  f o r  f i v e
m i n u t e s  a n d  t h e  a p p l i c a n t  d i d  n o t  s m e l l  o f  l i q u o r  o r  a p p e a r  d r u n k .  
A c o p y  o f  a r e p o r t  b y  s e c u r i t y  o f f i c e r  H a r r y  C r o s s ,  w h ic h  w as p a r t  
o f  t h e  e m p l o y e r ' s  a c c i d e n t  i n v e s t i g a t i o n  r e p o r t  and w as a p a r t  o f  
t h e  h e a r i n g  r e c o r d ,  c o n c e r n e d  a c o n v e r s a t i o n  b e t w e e n  C r o s s  and t h e  
a p p l i c a n t  a t  a p p r o x i m a t e l y  0 : 1 3  p .m . J u l y  1 3 ,  1 9 8 6 .  C r o s s  s t a t e d
t h e  a p p l i c a n t  d i d  n o t  s m e l l  o f  a l c o h o l  o r  a p p e a r  t o  b e  i n t o x i c a t e d .

The B o a r d  f i n d s  t h e  a p p l i c a n t ' s  s t a t e m e n t  t h a t  he had  had
o n l y  o n e  b e e r  h o u r s  b e f o r e  t h e  a c c i d e n t  n o t  t o  b e  c r e d i b l e .  The
B o a r d  f i n d s ,  b a s e d  on  t h e  t e s t i m o n y  o f  t o x i c o l o g i s t  D a v i s ,  and  D r .
R o d g e r s ,  t h a t  a  r e l i a b l e  b l o o d  t e s t  w a s  t a k e n  fro m  w h ic h  Dr,*
R o d g e r s  r e a s o n a b l y  i n f e r r e d  t h a t  a p p l i c a n t ' s  b l o o d  a l c o h o l  l e v e l  a t  
t h e  t i m e  o f  i n j u r y  w a s  i n  t h e  v i c i n i t y  o f  . 1 8 4 .  T he a p p l i c a n t ' s  
h a v i n g  had o n l y  o n e  b e e r  w a s  c o m p l e t e l y  i n c o n s i s t e n t  w i t h  t h a t  
b l o o d  a l c o h o l  l e v e l .  T he B o a r d  f i n d s  t h e  a p p l i c a n t ' s  b l o o d  a l c o h o l  
l e v e l  a t  t h e  t i m e  o f  i n j u r y  w a s  l i k e l y  som ew hat l e s s  t h a n  .1 8 4  b u t  
t h a t  t h e  a p p l i c a n t  w as i n t o x i c a t e d  a t  t h e  t i m e  b a s e d  on  a 
p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  T h e  B o a r d  d o e s  n o t  f i n d  t h e
t e s t i m o n y  o f  H a r r i s  and C r o s s  i n c r e d i b l e  o r  t o t a l l y  i n c o n s i s t e n t  
w i t h  t h e  e v i d e n c e  e s t a b l i s h i n g  i n t o x i c a t i o n .  R a t h e r ,  a s  e x p l a i n e d  
b e l o w ,  t h e  B o a r d  r e l i e s  i n  p a r t  on t h a t  e v i d e n c e  t o  f i n d  t h a t  t h e  
a p p l i c a n t ' s  i n t o x i c a t i o n  was l e s s  t h a n  . 1 8 4  and „ a s  r .o t  t h e  
p r o x i m a t e  c a u s e  o f  h i s  i n j u r y .

W h i le  t h e  B o a r d  f i n d s  t h e  a p p l i c a n t  w as i n t o x i c a t e d  a t  t h e  
t i m e  o f  h i s  a c c i d e n t ,  h e  i s  s t i l l  e n t i t l e d  t o  c o m p e n s a t i o n  u n l e s s  
t h e  i n t o x i c a t i o n  p r o x i m a t e l y  c a u s e d  h i s  i n j u r y .  In  o r d e r  t o  f i n d  
t h e  i n t o x i o a t i o n  t h e  p r o x i m a t e  o r  " l e g a l "  c a u s e  o f  t h e  i n j u r y ,  t h e  
B o a rd  m u s t  f i n d  t h a t  " b u t  f o r "  t h e  i n t o x i c a t i o n  t h e  i n j u r y  w o u ld  
n o t  h a v e  o c c u r r e d  a n d  t h a t  t h e  i n t o x i c a t i o n  w a s  s o  i m p o r t a n t  i n  
b r i n g i n g  a b o u t  t h e  d i s a b i l i t y  t h a t  r e a s o n a b l e  mon w o u ld  r e g a r d  i t
a s  a c a u s a  a n d  a t t a c h  l i a b i l i t y  t o  i t .  S t a t e  v .  A b b o t t , 490 P . 2d
7 1 2 ,  727 ( A l a s k a  1 9 7 2 ) ,

T he e m p l o y e r  p r o d u c e d  e v i d e n c e  fro m  D r ,  R o d g e r s  t h a t  b l o o d  
a l c o h o l  l e v e l s  a s  lo w  a s  ,0 4  w o u ld  i m p a i r  a d r i v e r ' s  ju d g m e n t ,  
r e f l e x e s  and p e r i p h e r a l  v i s i o n .  W i l l i a m  B ash am , t h e  e m p l o y e r ' s  
s a f e t y  d i r e c t o r ,  t e s t i f i e d  he s e n t  t h e  t r u c k  d r i v e n  b y  t h e  a p p l i ­
c a n t  f o r  a n  i n s p e c t i o n  o f  t h e  b r a k e s  a n d  s t e e r i n g  a f t e r  t h e  a c c i ­
d e n t .  He t e s t i f i e d  t h e  s y sL e m s had  no p r o b l e m s .  T he e m p l o y e r ' s  
a c c i d e n t  r e p o r t  c o n t a i n s  a 3hop w o rk  o r d e r  r e f l e c t i n g  4 . 5  h o u r s .  
One h a l f  h o u r  w a s  s p o n t  t o w i n g  t h e  t r u c k  i n t o  t h e  sh o p  and f o u r  
h o u r s  w e r e  s p e n t  c h e c k i n g  t h e  b r a k e s  and s t e e r i n g .  I t  w as r e p o r t e d  
t h e s e  s y s t e m s ,  " C h e c k e d  o u t  g o o d , "

The a c c i d e n t  s c e n e  w a s  d e s c r i b e d  som ew hat b y  s e c u r i t y  
o f f i c e r  Wing and i n  an  i n c i d e n t  r e p o r t  p r e p a r e d  b y  s e c u r i t y  o f f i c e r  
C ,  W i l l i a m s .  T h e  a c c i d e n t  s c e n e  w a s  a  s t r a i g h t  p a r t  o f  a 3 9 - f o o t  
w i d e  g r a v e l  r o a d .  T h e  r o a d  w as r e c e n t l y  g r a d e d ,  r e l a t i v e l y  sm o o th ,  
and a p p e a r e d  d r y .  T h e  s p e e d  l i m i t  w a s  45 m i l e s  p e r  h o u r .  The



t r u c k  w as fo u n d  u p r i g h t  o r i e n t e d  a c r o s s  t h e  r o a d  w i t h  t h e  a p p l i c a n t  
u n d e r n e a t h .  A l t h o u g h  u p r i g h t ,  t h e  v e h i c l e  had  f l i p p e d  en d  o v e r  end 
b e f o r e  co in in g  t o  a a t o p .

O f f i c e r  W i l l i a m s '  r e p o r t  d e s c r i b e d  t h e  v e h i c l e ' s  c o u r s e  
d u r i n g  t h e  a c c i d e n t  s e q u e n c e .  T he s e q u e n c e  a p p a r e n t l y  b e g a n  when 
t h e  t r u c k ' s  r i g h t  w h e e l s  l e f t  t h e  g r a v e l  r o a d  a n d  h i t  t h e  r i g h t  
s h o u l d e r .  The t r u c k  cam e t o  r e s t  594 f e e t  fro m  w h e re  t h e  w h e e l s  
f i r s t  h i t  t h e  s h o u l d e r .  T he t r u c k  f i r s t  came b a c k  o n t o  t h e  r o a d ,  
c o n t i n u e d  a c r o s s ,  a n d  wound up w i t h  t h e  l e f t  w h e e l s  o f f  on t h e  l e f t  
s h o u l d e r .  The t r u o k  c o n t i n u e d  down t h e  r o a d  f o r  a b o u t  279 f e e t .
I t  t h e n  came b a c k  o n t o  t h e  r o a d ,  c o n t i n u e d  a c r o s s ,  and  a g a i n  p u t  
i t s  r i g h t  w h e e l s  o f f  t h e  r o a d  o n t o  t h e  s h o u l d e r .  A t  t h i s  p o i n t  t h e  
t r u c k  a p p a r e n t l y  r e t u r n e d  t o  t h e  r o a d ,  s k i d  m a rk s  w e r e  fo u n d  b u t  
i n d i c a t e d  o n l y  t h e  f r o n t  t i r e s ,  B l u e  p a i n t  a n d  g o u g e s  on t h e  r o a d  
s u r f a c e  i n d i c a t e d  t h e  t r u c k  t u r n e d  end o v e r  en d  b e f o r e  l a n d i n g  b a c k  
on i t s  w h e e l s  a c r o s s  t h e  r o a d .

T h e  o p i n i o n s  o f  an a c c i d e n t  r e c o n s t r u c t i o n  e x p e r t  w e re
a p p a r e n t l y  n e v e r  s o u g h t .  No e v i d e n c e  was i n t r o d u c e d  s h o w in g  t h e  »
a p p l i c a n t  w as  d r i v i n g  i n  e x c e s s  o f  t h e  s p e e d  l i m i t ,  t h e  a c c i d e n t  
r e p o r t  e s t i m a t e d  t h o  t r u c k ' s  s p e e d  a t  45 m i l e s  p e r  h o u r .  The 
c o n s i s t e n c y  o f  t h e  " s h o u l d e r "  a r e a ,  t h e  d i f f e r e n c e  b e t w e e n  t h e  
g r a v e l  r o a d  l e v e l  a .id  t h e  s h o u l d e r  l e v e l  ( i f  a n y )  , and  t h e  n a t u r e  
o f  t h e  s u r r o u n d i n g  o f f - r o a d  a r e a  w e r e  n o t  p u t  i n  e v i d e n c e .  P h o t o ­
g r a p h s  o f  t h e  a c c i d e n t  s c e n e ,  m e n t io n e d  i n  t h e  a c c i d e n t  r e p o r t ,  
w e r e  n o t  p r o d u c e d  a t  t h e  h e a r i n g .

L o o k i n g  a t  t h e  e v i d e n c e  r e l i e d  upon b y  t h e  e m p lo y e r  by 
i t s e l f ,  a s  t h e  B o a r d  m u s t  u n d e r  VECO, t h e  B o a r d  d o e s  n o t  f i n d  i t  t o  
b e  s u b s t a n t i a l  e v i d e n c e  r e b u t t i n g  t h e  p r e s u m p t io n  t h a t  t h e  i n j u r y  
w as n o t  p r o x i m a t e l y  c a u s e d  b y  i n t o x i c a t i o n .  I f  t h e  B o a rd  d i d  f i n d  
t h e  p r e s u m p t i o n  h a d  b e e n  r e b u t t e d ,  i t  w o u ld  h a v e  fo u n d  t h a t  th e  
e m p lo y e r  d i d  n o t  p r o v e  b y  a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  
i n j u r y  w as  p r o x i m a t e l y  c a u s e d  b y  t h e  i n t o x i c a t i o n .

T h e  i n j u r i e s  s u f f e r e d  b y  t h e  a p p l i c a n t  w e r e  no d i f f e r e n t  
th a n  thO B e w h ic h  m i g h t  h a v e  b e e n  s u f f e r e d  b y  an u n i n t o x i c a t e d  
d r i v o r  i n v o l v e d  i n  a s e r i o u s  a u t o  a c c i d e n t :  T h e  f o c u s  waB t h e r e ­
fore! w h e t h e r  t h e  a c c i d e n t  r e s u l t i n g  i n  t h e  i n j u r i e s  w as p r o x i m a t e l y  
c a u s e d  b y  i n t o x i c a t i o n .  The B o a r d  s e e s  t h e  a c c i d e n t  a s  o c c u r r i n g  
i n  tw o  p h a s e s .  I n i t i a l l y ,  t h e  t r u c k ' s  r i g h t  w h e e l s  e n d ed  up on t h e  
r i g h t  s h o u l d e r .  T h e r e a f t e r ,  t h e  e v i d e n c e  n o t e d  on t h e  r o a d w a y  b y  
s e c u r i t y  o f f i c e r  W i l l i a m s  i n d i c a t e d  t h e  t r u c k  c r o s s e d  t h e  ro a d w a y  
t w i c e  w h i l e  t h e  a p p l i c a n t  p r e s u m a b l y  a t t e m p t e d  t o  r e g a i n  c o n t r o l .  
I n s t e a d ,  t h e  t r u c k  t u r n e d  o v e r  on t h e  r o a d w a y .

I n  c o n s i d e r i n g  w h e t h e r  t h e  a c c i d e n t  w a s  p r o x i m a t e l y  c a u s e d  
b y  i n t o x i c a t i o n ,  t h e  B o a r d  a l s o  r e l i e s  on t h e  t e s t i m o n y  o f  H a r r i s  
and s e c u r i t y  o f f i c e r  C r o s s  t h a t  t h e  a p p l i c a n t  d i d  n o t  a p p e a r  d r u n k .
T he B o a r d  f i n d s  t h a t  t e s t i m o n y  i m p o r t a n t  f o r  tw o  r e a s o n s .  F i r s t ,  
i t  i s  s t r o n g  e v i d e n c e  t h a t  w h i l o  • t h e  a p p l i c a n t  may h a v e  b e e n
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i n t o x i c a t e d  a t  t h a t  t i m e  ( c o n s i s t e n t  w i t h  Dr R o d g e r s 1 t e s t i m o n y  
t h a t  a s u p e r f i c i a l  p h y s i c a l  a p p e a r a n c e  o f  s o b r i e t y  ca n  b e  m i s l e a d ­
i n g )  h e  was a t  l e a s t  n o t  g r o s s l y  a f f e c t e d .  The t e s t i m o n y  o f  C ro s s  
on t h i s  p o i n t  i s  i m p o r t a n t .  The a p p l i c a n t  a p p a r e n t l y  d r o v e  th e  
t r u c k  t o  t h e  c h e c k p o i n t  manned b y  C r o s s ,  s t o p p e d  and t a l k e d  f o r  
f i v e  m i n u t e s ,  and d r o v e  o n . T h i s  t e s t i m o n y  i n d i c a t e s  t h a t  a 
t r a i n e d  s e c u r i t y  o f f i c e r ,  w i t h  a  s u b s t a n t i a l  o p p o r t u n i t y  t o  o b s e r v e  
t h e  a p p l i c a n t ’ s  d r i v i n g  and s p e a k i n g  no m ore t h a t  15 m in u te s  b e f o r e  
t h e  a c c i d e n t ,  saw  n o t h i n g  t o  c a u s e  him t o  c o n c lu d e  t h a t  th e  
a p p l i c a n t  w as i n t o x i c a t e d .

S e c o n d ,  C r o s s  t e s t i f i e d  he  d i d  n o t  s m a l l  a l c o h o l  w h i l e  . 
t a l k i n g  t o  t h e  a p p l i c a n t  a t  8 : 1 3  p .m . T h i s  t e s t i m o n y  m ust be 
c o u p le d  w i t h  t h e  s t a t e m e n t  o f  Wing and M a rlo w e , t h a t  t h e  o d o r  o f  
a l c o h o l  was o b v i o u s  a t  8:30 p .m . A p a r t i a l l y  f i l l e d  w h is k e y  b o t t l e  
w as a l s o  fo u n d  a t  t h e  s c e n e  o f  t h e  a c c i d e n t .  The B o ard  f i n d s ,  
b a s e d  on t h e  a b o v e ,  t h a t  t h e  a p p l i c a n t  d r a n k  some w h is k e y  a f t e r  
t a l k i n g  t o  C r o s s  and b e f o r e  t h e  a c c i d e n t .  G iv e n  t h e  te s t im o n y  
c o n c e r n i n g  t h e  s t r e n g t h  o f  t h e  o d o r ,  t h e  f a c t  t h a t  t h e  a p p l i c a n t  
w as d r i n x i n g  w h is k e y  s t r a i g h t  from  t h e  b o t t l e ,  and t h e  c l a n d e s t i n e  
n a t u r e  o f  t h e  d r i n k i n g  (a s  ho t r i e d  t o  c i r c u m v e n t  t h e  d r i n k i n g  ban 
im posed  b y  t h e  e m p lo y e r  i n  w o r k in g  and l i v i n g  a r e a s )  t h e  B oard 
f i n d s  t h e  amount o f  a l c o h o l  i n g e s t e d  s h o r t l y  b e f o r e  t h e  a c c i d e n t  
w as l i k e l y  s u b s t a n t i a l ,  o d d ly  e n o u g h ,  b a s e d  on t h e  t e s t i m o n y  o f  
D r .  R o d g e rs  t h a t  a l c o h o l  i s  g r a d u a l l y  a b s o r b e d  i n t o  t h e  b lo o d  
s t r e a m ,  t h e  B o ard  f i n d s  t h e  d r i n k i n g  s h o r t l y  b e f o r e  t h e  a c c i d e n t  
w o u ld  n o t  h a v e  r a i s e d  t h e  a p p l i c a n t ' s  b lo o d  a l c o h o l  l e v e l  much 
u n t i l  a f t e r  t h e  a c c i d e n t .  T h e r e f o r e ,  t h e  B e a rd  f i n d s  th e  
a p p l i c a n t ' s  b lo o d  a l c o h o l  l e v e l  a t  t h e  t im e  o f  th e  a c c i d e n t  was 
lo w e r  t h a n  t h a t  t e s t i f i e d  t o  b y  D r .  R o d g e r s .  H ow ever, b a s e d  on Dr. 
R o d g e r s '  t e s t i m o n y  t h a t  e i g h t  d r i n k s  w o u ld  b e  n e c e s s a r y  t o  r a i s e  
t h e  a p p l i c a n t ' s  b lo o d  a l c o h o l  l e v e l  t o  . 1 8 4 ,  t h e  B o ard  fo u n d  the  
a p p l i c a n t  was i n t o x i c a t e d  b e f o r e  h i s  l a s t  d r i n k .

The B o ard  a l s o  c o n s i d e r s  a  fe w  o t h e r  b i t s  o f  i n f o r m a t i o n .  
D r .  R o d g e rs  t e s t i f i e d  t h e  b lo o d  a l c o h o l  l e v e l  a t  w h ic h  " p a s s i n g  
o u t "  m ig h t  o c c u r  i n  m o st  p e o p le  was .3 5 0 .  The a p p l i c a n t  t e s t i f i e d  
h e  had b e en  w o r k in g  s i n c e  1 1 : 3 0  a . m . ,  he was t h e r e f o r e  a b o u t  n in e  
h o u r s  i n t o  h i s  12 h o u r s h i f t  a t  th e  t im e  o f  t h e  a c c i d e n t .  He a l s o  
t e s t i f i e d  t h a t  he had been  up d r i n k i n g  w h is k e y  th e  p r e v i o u s  n i g h t  
u n t i l  a p p r o x i m a t e l y  2 :3 0  a .m . Ho s t a t e d  he g o t  up a t  10 :30  t h a t  
m o rn in g .  F i n a l l y ,  s e c u r i t y  o f f i c e r  Wing t e s t i f i e d  he had 
p r e v i o u s l y  s e e n  c a r i b o u  i n  t h e  a r e a  w h ere  t h e  a c c i d e n t  o c c u r r e d .
He d i d  n o t  o b s e r v e  a n y t h i n g  a t  th o  a c c i d e n t  s i t e ,  th o u g h ,  w h ich  had 
i n d i c t e d  t h e  p r e s e n c e  o f  c a r i b o u  t h a t  d a y .

The B o ard  d o e s  n o t  b e l i e v e  th e  a p p l i c a n t ' s  t e s t i m o n y  a b o u t  
th o  d r i n k i n g  he  h a d ,  o r  had n o t  d o n a ,  t h e  d a y  o f  th e  a c c i d e n t  or 
h i s  d e n i a l  o f  h a v i n g  owned th e  w h is k e y  b o t t l e  fo u n d  a t  th e  s c e n e  o f  
t h o  a c c i d e n t .  G iv e n  t h e  s e v a r i t y  o f  h i s  h e a d  i n j u r y ,  h o w e v e r ,  the

- 7 -
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b o a r d  b e l i e v e s  t h e  a p p l i c a n t ' s  t e s t i m o n y  r e l a t i n g  t o  h i s  i n a b i l i t y  
t o  r e c o l l e c t  t h e  e v e n t s  s u r r o u n d i n g  t h e  a c c i d e n t .  The B o ard  f i n d s  
a l l  t h e  o t h e r  w i t n e s s e s  c r e d i b l e .

P r o f e s s o r  L a r s o n ' s  t r e a t i s e  c o n t a i n s  a  number o f  c a s e  n o t e s  
c o n c e r n i n g  m o to r  v e h i c l e  a c c i d e n t s  w h ic h  h a v e  i n v o l v e d  a p p l i c a t i o n  
o f  t h e  p r o x i m a t e  c a u s e  s t a n d a r d  t o  w o r k e r s ’ c o m p e n s a t io n  c l a i m s .  
S e e / g e n e r a l l y # L a r s o n ,  § 3 4 . 3 3 .  A s  e x p e c t e d ,  t h e  r e s u l t s  a r e  a s  
v a r i e d  a s  t h e  j u r i s d i c t i o n s  and f a c t  p a t t e r n s  i n v o l v e d .  G e n e r a l l y  
s p e a k i n g ,  i t  a p p e a r e d  t h a t  t h e  known c i r c u m s t a n c e s  s u r r o u n d i n g  th e  
a c c i d e n t  d e t e r m in e d  w h e t h e r  t h e  i n t o x i c a t i o n  w as fo u n d  t o  h a v e  
p r o x i m a t e l y  c a u s e d  t h e  a c c i d e n t .  O c c a s i o n a l l y ,  a  v e r y  h i g h  b lo o d  
a l c o h o l  l e v e l  a l o n e  w as t h e  b a s i s  o f  f i n d i n g  t h e  i n t o x i c a t i o n
p r o x i m a t e l y  c a u s e d  t h e  a c c i d e n t .  Two c a s e s  i n v o l v i n g  sudden
s w e r v e s  n e c e s s i t a t e d  b y  a t t e m p t i n g  t o  a v o i d  o t h e r  v e h i c l e s  s u d d e n ly  
b l o c k i n g  t h e  r o a d  r e s u l t e d  i n  f i n d i n g  i n t o x i o a t i o n  had  n o t
p r o x i m a t e l y  c a u s e d  t h e  i n j u r i e s .  The c a s e s  s p l i t  w h ere  t h e
a c c i d e n t  wa3 u n o b s e r v e d  and u n e x p l a i n e d .

The B o a rd  f i n d s  t h a t  t h e  a c c i d e n t  h e r e  w as e s s e n t i a l l y  
u n e x p la i n e d  a n d  a p p a r e n t l y  u n o b s e r v e d .  A l t h o u g h  t h e  term  "s w e r v e d "  
was u s e d  t o  d e s c r i b e  t h e  i n i t i a t i o n  o f  t h e  a c c i d e n t  s e q u e n c e ,  th e  
B o ard  f i n d s  t h e  s e q u e n c e  s t a r t e d  when t h e  r i g h t  w h e e ls  o f  t h e  t r u c k  
e n c o u n t e r e d  t h e  " s h o u l d e r "  o f  t h e  r o n d .  The B o a rd  u s e s  q u o t e s  
aro u n d  t h e  te rm  s h o u l d e r  b e c a u s e ,  i n  i t s  e x p e r i e n c e ,  g r a v e l  s e r v i c e  
r o a d s  r a r e l y  h a v e  t h e  im p ro v e d  m a r g in s  t y p i c a l l y  d e s c r i b e d  a s  
s h o u l d e r s .  A  p r e v i o u s l y  n o t e r ' ,  no e v i d e n c e  o f  t h e  c o n s i s t e n c y  and 
l e v e l  o f  t h e  s h o u l d e r  was a d d r e s s e d .

T he B o a rd  f i n d 3  t h a t  t h e  a p p l i c a n t ' s  b l o o d  a l c o h o l  l e v e l  
and o b s e r v e d  b e h a v i o r  s h o r t l y  b e f o r e  t h e  a c c i d e n t  do n o t  s u p p o r t  a  
f i n d i n g  t h a t  t h e  a p p l i c a n t  w as s o  i n t o x i c a t e d  h e  was l i k e l y  t o  h a v e  
b e a n  d r i v i n g  " a l l  o v e r  t h e  r o a d "  u n a b le  t o  m a i n t a i n  p o s i t i o n .  The 
B oard  f i n d s  t h a t  d r i v i n g  t o o  c l o s e  t o  t h e  e d g e  o f  a  g r a v e l  r o a d ,  
i n v o l v i n g  an  e r r o r  o f  o n l y  s e v e r a l  f e e t  from  t h e  n o rm a l s a f e  
p o s i t i o n  on t h e  r o a d ,  i s  a  n o t  uncommon o c c u r r e n c e  w h ic h  m ig h t  
e a s i l y  h a v e  h a p p e n e d  t o  an i n a t t e n t i v e  b u t  s o b e r  d r i v e r .  The 
e v i d e n c e  a l s o  s u g g e s t s  t h e  a p p l i c a n t  m ig h t  h a v e  b e e n  t i r e d  n e a r  t h e  
end o f  a l o n g  w ork  s h i f t .  The B oard  d o e s  n o t  f i n d ,  t h e r e f o r e ,  t h a t  
th e  a p p l i c a n t ' s  t r u c k  w o u ld  notr  h a v e  had two w h e e l s  o f f  t h e  r o a d  
" b u t  f o r "  t h e  i n t o x i c a t i o n .  The B o ard  a l s o  f i n d s  t h a t  ’ th e  
i n t o x i c a t i o n  was n o t  a s u b s t a n t i a l  f a c t o r  i n  t h e  t r u c k ' s  w h e e ls  
e n d in g  up on t h e  r i g h t  s h o u l d e r .

Even th o u g h  t h e  i n t o x i c a t i o n  may n o t  h a v e  p r o .c im a te ly  
c a u s e d  t h e  i n i t i a l  d e v i a t i o n  from t h e  r o a d ,  t h e  a p p l i c a n t ' s  i n ­
t o x i c a t i o n  m ig h t  s t i l l  h a v e  ' p r o x i m a t e l y  c a u s e d  t h e  i n j ’ j r i e s  i f  i t  
was a s u b s t a n t i a l  f a c t o r  i n  p r e v e n t i n g  him from  k e e p i n g  c o n t r o l  o f  
th e  t r u c k .  No e x p e r t  e v i d e n c e  w as o f f o r e d  t o  show t h a t  t h e  a p p l i ­
c a n t ' s  e f f o r t s  t o  r e g a i n  c o n t r o l  o f  t h e  t r u c k  w e r e  o u t  o f  t h e  
o r d i n a r y  and t h e r e f o r e  i n f e r o n t i a l l y  a t t r i b u t a b l e  t o  i n t o x i c a t i o n .

a-



W orkers  t h r e a t e n e d  by  b i l l  The g o v e r n o r ,  i n  r e s p o n s e  t o  a l a b o r /m a n a g e m e n t  ad  hoc  
c o m m it te e ,  s p o n s o r e d  S e n a te  B i l l  278 , t o u t e d  t o  "make a r e a l  d i f f e r e n c e  i n  t h e  l i v e s  
o f  i n j u r e d  w o r k e rs  and  t h e i r  f a m i l i e s . "  How t r u e !  T h i s  b i l l  h a s  t h e  p o t e n t i a l  t o  
d e v a s t a t e  t h e s e  f o l k s !

S e c t i o n  7 ( r )  o f  SB 278 a l l o w s  i n j u r e d  w o rk e rs  t o  w a ive  t h e i r  p o t e n t i a l  r e t r a i n i n g  
b e n e f i t  u n d e r  t h e  w o r k e r s '  c o m p e n s a t io n  s y s te m , e v e n  b e f o r e  t h e y  know w h e th e r  t h e y  
w i l l  be  a b l e  t o  r e t u r n  t o  w ork , w i t h o u t  c o u n s e l  and  w i t h o u t  a  th o ro u g h  u n d e r s t a n d i n g  
o f  t h e  v a l u e  o f  t h a t  b e n e f i t .

W hile  o n l y  300 o u t  o f  2 7 ,9 9 4  w o rk e rs  i n j u r e d  e a c h  y e a r  a c t u a l l y  q u a l i f y  f o r  t h e  
" re -e m p lo y m e n t  b e n e f i t , "  SB 278 d i s c o u r a g e s  a c c e s s  t o  even  t h i s  s m a l l  g ro u p  a f t e r  a 
l e g i s l a t i v e  a u d i t  c o n c lu d e d  t h a t  t h e  e l i g i b i l i t y  c r i t e r i a  u n d e r  t h e  p r e s e n t  a c t  a r e  
t o o  r e s t r i c t i v e  and  t e n d  t o  d i s a d v a n t a g e  i n j u r e d  w o r k e r s .  F u r th e r m o r e ,  t h e  a u d i t  
found  t h a t  t h e  p u b l i c  p o l i c y  o b j e c t i v e  o f  d e c r e a s i n g  w o r k e r s '  c o m p e n s a t io n  prem iums 
h a s  b e e n  a c h ie v e d  (by t h e  1988 A c t ) .

T h a t  b e in g  t h e  c a s e ,  I  wonder why i n j u r e d  w o r k e rs  a r e  b e in g  f u r t h e r  s a c r i f i c e d  to  
s o l v e  a n o n p ro b le m . Why a r e  t h e  L e g i s l a t u r e  and  t h e  g o v e rn o r  i n  s u c h  a r u s h  t o  g i v e  
i n j u r e d  w o r k e rs  a h a n d - o u t  from  t h e  s t a t e  ( w i th  b e n e f i t s  from  t h e  D i v i s i o n s  o f  
P u b l i c  A s s i s t a n c e  and  V o c a t io n a l  R e h a b i l i t a t i o n )  i n  l i e u  o f  r e q u i r i n g  p r i v a t e  
i n s u r e r s  t o  g i v e  them  a h a n d -u p .  P assage  o f  S e c t i o n  7 ( r )  o f  SB 278 w i l l  deny  t h e s e  
o n c e -p r o u d  w o r k e rs  t h e  a b i l i t y  i j l e a r n  t o  e a r n  a l i v i n g .

—  M a r j o r i e  T. L i n d e r

A nchorage

Anchorage Ujlt1/' ÔtlCuU?

him and minimized the trauma and danger 
for everyone involved.

, —  M arilynM. Dallis

W o r k e r s  b i l l  i s  ‘G r i n c h y ’ s t u f f
I was reminded by Ms. Marjorie T. Lin­

der’s letter (“Workers threatened by bill,” 
March 7) of the Dr. Suess book “How the 
Grinch Stole Christmas."

I went to the Legislative Audit and found 
out these disturbing facts: Workers’ compen­
sation rates are currently reduced by 41.5 
percent from the level they were in 1988 
when the law was changed. However, Alaska 
workers have paid the price because they 
can’t get the retraining they need to preserve 
their incomes or support their families' Sec­
tion 7 (r) of SB 
harder.

Workers may not know what they<aie sign­
ing when they sign a w a ^ ^ i* t h is  b6 $ ^ t  too 
early in their claim. They may not know that 
they could be giving up. $2 0 , 0 0 0  to $60,000 in 
benefits. They may not understand that they 
are really signing up for welfare. ,

Yep, before they know what hit them, 
they’ll be “down the road” and off the insur­
ance dole. Why is the state so eager to support 
injured workers who should get retraining to 
support themselves from the insurance com­
panies? Pretty "Grinchy” stuff, if  you ask 
me!

—  Nancy Harsh 
Anchorage

B i l l  h u r t s  i n j u r e d  w o r k e r s
Thanks for your expose on the workers’ 

compensation audit. In these days when there 
is a move to privatize state government, I 
wonder why there is legislation proposed to 
take over responsibilities of the private sec­
tor. I am talking about Senate Bill 0278 and, 
more specifically, about Section 7 (r).

Under the 1988 Workers’ Compensation 
Act, changes were made to reduce access to 
the retraining benefit for injured workers. 
This law has become so restrictive that only 
300 out of 28,000 injured workers per year 
are even found eligible for the benefit.

The number of these folks, whose injuries 
prevent them from returning to any o f  the 
jobs they held in the 1 0  years preceding their 
injury, will likely be further reduced, if  SB 
0278, Section 7 (r) goes through. This section 
encourages injured workers to waive the re­
employment benefit even before they know 
they may need it. They liko,y  will not under­
stand the value of the benetits they are waiv­
ing, which sometimes go as high as $60,000.

Once they’ve signed the waiver, they’ll 
have no training funds or financial support 
for themselves and their families. When that 
happens, these workers will be forced to seek 
relief from public assistance and Social Secu­
rity, the state Division of Vocational Rehabil­
itation and utilize their savings, etc. to stay 
afloat until they can find a new occupation. 
The taxpayer will pick up the tab for insur­
ers!

—  John Micks 
Anchorage

C n —



RE: HU 419

S u b je c t :  R E :  H B 4 1 9
D ate :  Fri, 17 M ar 2000 11:15:42 -0900 

F ro m :  "Carey, Sally Ann" <Sa!ly_A nn_C arey@ N atchiq .com >
T o : '"Janet Seitz'" <Janet_Seitz@ legis .s ta te .ak .us>

C C : "Ecsw ord (E-mail)" < Ecsw ord@ cs.com >

Thanks ! I  w i l l  f o rw a r d  t o  o t h e r s  t o  s h a r e .  Wish I  c o u ld  be  a v a i l a b l e  t o
g i v e  t e s t i m o n y  b u t  I  have  t o  be  a t  P r o v id e n c e  ER t o  h a n d le  a company m ed ivac
coming i n  a b o u t  2PM. Mary S h i e l d s  i s  t h e r e  and  I  e x p e c t  h e r  t o  be m aking  a
t e s t i m o n y .  I  r e a l l y  a p p r e c i a t e  you  k e e p in g  u s  so  w e l l  p o s t e d .  Thanks
a g a i n !

 O r i g i n a l  M essag e--------
From: J a n e t  S e i t z  fm a i l t o : J a n e t  S e i t z ® l e q i s . s t a t e . a k . u s l
S e n t :  F r i d a y ,  March 17, 2000 1 0 :5 2  AM
To: s a l l y _ a n n _ c a r e y ; w vanhem ert
S u b j e c t :  HB 419

<< F i l e :  C ard  f o r  J a n e t  S e i t z  >> Rep. R okeberg  w i l l  have  an
amendment p e n d in g  on HB 419 a t  t o d a y ' s

m e e t in g .  The amendment r e a d s :

Page 7, l i n e  16, f o l l o w i n g  " e m p lo y e e ."  INSERT: " T h is
s u b s e c t i o n  may n o t

be  c o n s t r u e d  t o  a u t h o r i z e  an  e m p lo y e r ,  c a r r i e r ,
r e h a b i l i t a t i o n

s p e c i a l i s t ,  o r  reem p loym en t b e n e f i t s  a d m i n i s t r a t o r  t o  
r e q u e s t  m e d ic a l  o r

o t h e r  i n f o r m a t i o n  t h a t  i s  n o t  a p p l i c a b l e  t o  t h e  e m p lo y e e 's
i n j u r y . "

The D e p a r tm e n t  recommends t h a t  " a p p l i c a b l e "  be  c h a n g ed  t o
" r e l a t i v e "  b u t

h a s  no o t h e r  p ro b le m s  w i th  i t .

Mary S h i e l d s  i s  i n  town and w i l l  be p r o v id e d  a c o p y .  Do you 

p ro b le m s  w i t h  t h i s  amendment.

The amendment i s  t o  make s u r e  t h a t  when an  em p loyee  i s
i n j u r e d  t h a t  t h e

i n f o r m a t i o n  r e q u e s t e d  i s  d i r e c t e d  o n ly  a t  t h e  i n j u r y  and  n o t
a b ro a d  

a d d i t i o n a l  

i n j u r y  t o  t h e  

a b o u t  t h e

419 i s

h a v e  any

b r u s h  o f  t h e  e m p l o y e e 's  l i f e .  I t  i s  n o t  m ean t t o  l i m i t  

r e q u e s t s  f o r  i n f o r m a t i o n  i f ,  f o r  e x a m p le ,  t h e r e  i s  a  p r i o r  

same a r e a  i n v o l v e d ,  o r  o t h e r  f a c t o r s  n e e d  t o  b e  c o n s i d e r e d  

i n j u r y .

P l e a s e  l e t  me know y o u r  f e e l i n g s ,  comments, s u g g e s t i o n s .  HB 

p r o b a b l y  g o in g  t o  be  f o u r t h  on  t h e  a g e n d a  t o d a y .

J a n e t

1 o f I 3/17/00 6:52 PM
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1002 Fed Rcpts Fed 1.4 0.1 2.2 1.2 2.6 10.6 30.C 13.7 0.1 4.3 2.6 0.2 1.7 3.3 1.0 75.0

1016 Fed Incentive Payments Fed 0.3 0.3

1133
Indirect Cost 
Reimbursement Fed 0.1 0.1

Fed 1.4 0.1 2.2 0.0 1.2 2.6 10.6 30.0 13.7 0.1 0.0 4.3 2.6 0.2 1.7 3.7 1.0 75.4
1003 GF Match GF 0.4 0.1 0.2 0.6 0.2 14.4 0.8 0.0 0.7 0.3 0.3 0.6 0.1 18.7
1004 GF GF 46.1 1.0 84.2 13.5 4.0 1.4 12.5 44.3 2.2 4.7 5.3 2.2 22.5 3.2 70.4 1.2 53.7 372.4
1005 GF/PR GF 10.4 2.0 0.2 0.9 1.3 0.9 0.2 0.1 5.5 1.3 0.5 4.2 27.5
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i. . _ . . . . . . . . GF Total 74.2 3.1 87.8 13.5 4.4 2.9 14.0 66.7 3.2 4.8 5.3 2.9 28.31 3.5 72.3 1.7 58.0 446.6
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1018 Exxon Valdez Oil Spill Other 0.0 0.9 0.2 1.1
1021 Ag Loan Fund Other 1.0 1.0
1023 FICA Admin Fund Other 0.1 0.1
1024 Fish & Gam e Fund Other 7.9 0.0 0.6 8.5
1025 Sciences. Tech Other -I 0.2 0.2
1026 Hwy Working Capital Other 14.9 14.9

1027
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Revenue Fund Other 0.0 34.0 34.0

1029 PERS |Other 3.7 3.7
1031 Second Injury Fund Other 0.1 0.1
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HB419 and SB278 Workers' Compensation Reform
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Enclosed is testimony given on March 13,2000 at the State of Alaska 
Teleconference Site, In downtown Anchorage. This is testimony given in regards to HB 
419, and as requested by the committee chairman that session, I am submitting my final 
points, as requested for review by the committee. Thank you for listening.

Thomas Allen Smith 
POB 222104 
Anehorage, Alaska 
99522-2104 
907-243-8346 
ta8@gcl.net

< J -2 i -3 0 0 0

mailto:ta8@gcl.net
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"Next I’d like to go back to Anchorage to Thomas Smith, please to be followed by 
Robert Sheldon", (Intro by committee chairman from Juneau).

(I am given the high sign by the assistant to speak)

Yes; this Is Thomas Smith, and I appreciate the opportunity to speak In front of 
this body...I’m a little nervous. I haven't done anything like this to date, but I’ll give it a 
try.

My name Is Thomas Smith and I am an injured worker. I currently have two 
injuries. One is a back injury, and one Is a foot injury. I’m currently collecting benefits 
from an Insurance company for Worker's Comp. Benefits. I was injured over a year and 
a half ago after working ten years for the same employer. It became apparent I was not 
going to be able to work anymore doing the physical labor my back and foot injuries 
precluded me from doing. I became more reliant on the Worker’s Comp. System to help 
me as the statutes provide. I have also been a resident of Anchorage and the State of 
Alaska for 43 years, and know It quite well. The reason I bring this up is because I think 
most of the details about the unfairness of this act are going to come out if they already 
haven’t, er.„or..this bill. But I want to address maybe, kind of like the feelings people 
have about this In general If I may.

Like I’ve said, I’ve been a resident since of Anchorage since 1957. That's some 
43 years. My father and mother brought me up here when I was Just 4 years old from 
Seattle. I met many of the characters that spice up the nature of this state. My father 
was a friend to many of these men and women; legislators, governors, senators. From 
these historical figures, I acquired many of my values. At one point in my life, I actually 
sat down to lunch with Senator Gruening, and Senator Bartlett when I was a child at a 
convention in Wash. D.C. It was quite a thrill. I say this because as I read House Bill 
419, AND I understand it, I wonder what some of these great men would say about 
House Bill 419 as Its written today. I wonder what they would say about Section 7, 
AS23.30.041, stating, "that notwithstanding an employee may waive at anytime any
benefits or rights under this section of his rehabilitation benefits Now   why Is
that necessary and why would why would anybody use this kind of language for
something that we have the right to already.

I wonder what these great men would say about a system so lopsided In favor of 
Insurance companies that the distinguished bodies that the State of Alaska Legislature 
should be would be reduced to writing words, that can only be considered unfriendly, 
and difficult.

I wonder what happened to that sense of fairness and Justice my father 
encountered as a new resident to Alaska In 1957, when words were plain and men and 
women were obliged to do the right things.

(At this point, I was Interrupted by the chairman to clarify my referral to the 
Section 7 23.30.041 amendment. His statement was “Mr. Smith, if I could Interrupt you
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just a moment there.... In regards to Section 7 of the bill, It says, “MAY"! It is entirely 
discretionary upon the employee. I'm not sure I understand your point here"

Thomas..."Oh, .I'm probably not speaking as clearly as I'd like to *

Chairman: "No, No, it could be under drafting menu.? The laws as written In the State of 
Alaska aren't as clear as they should be when (garbled).... bring to your attention."

Thomas: "Yes, I have that in front of me, and in my nervousness, I might have misspoke 
but It says here “an employee, may waive at any time", but that's always been our right. 
Why would they include something like that and make it 3cund like they are doing us a 
big favor or something? Like if we don’t waive these rights, something terrible is going to 
happen, like we're going to be forced to be retrained or something. That is confusing to 
me, and though I have a pretty good education, reading these bills and statutes, I am a 
little bit challenged, so forg" (interrupted again).

Chairman:" I've been here 6 years and I am too, and I’ve spent plenty of years In 
college myself.”

Thomas Interrupts: "I could use a few more myself,to tell you the truth sir. Ummmm.... I 
have a few things more to say but I've been told that my time Is limited and I respect 
that, and I appreciate the opportunity to TRY and make my point."

Chairman: "Mr. Smith, do you have any other points written down er°....
(Thomas)...“Yes sir, I do!"
Chairman: “If you could please provide the committee, we'll certainly take the time to 
review them. And I want to thank you for participating today."

Thomas: “THANK YOU!"

At this point, I would like to submit the rest of my points as the chairman 
permitted.

“I wonder what happened to that sense of fairness and Justice my Father 
encountered as a new resident to Alaska In 1957, when word9 were plain and 
men and women were obliged to do the right things, (new testimony in red or, 
from this point on) Workers were treated with dignity, and the long history of 
frontier kindnesses were commonplace, much like the authors of our New State, 
and the nature of our governments, local, state, and Federal had envisioned. 
There was the expectation of being treated with concern and expediency, which 
a new State could and should muster.
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Now, the isolation in Juneau of our legislatures to the main body of its 
constituents, have bred a mean spiritedness, that our founders would most likely 
have shuddered at.

I have encountered on© confusing moment after another, not only In trying 
to understand the rules and statutes of Workers Compensation, but in trying to 
have the rules, as I understand them, enforced.

I am certainly no lawyer, though I have the benefit of a good education. 
But even with that, I can barely wade through the complicated forms and 
protocol, which can only now bo identified as roadblock* to my rights.

As little as I do know, about this user-unfriendly system, which to the 
layman, is fully in concert with the obvious wishes of Insurance companies, and 
we suppose, the legislature, I find myself trying to help out other injured workers 
fill out the simplest of their forms. Because of the complicated nature of trying to 
deal with their injuries In a manner which they consider fair, many have turned to 
other injured workers for advice.

To this dey, I have not even received my basic proper wage determination 
for my best 13 weeks. I was injured on 10-16-98.

I ask the ladies and gentlemen of the legislature, to ask themselves “why 
the mean spiritedness", and if I am (hopefully) wrong, then “why the obvious bias 
towards insurance companies” or at the very least, "if you are not going to 
enforce the laws as they are written on the books, then why put them in, in the 
first place,7“

Please take cere of the citizens who are the backbone of our working 
force in Alaska, and protect the Ie9s educated and weaker who get lo3t In the 
jungle of laws, obviously not responsive to our most basic needs.

Please remember the past, and the integrity it embodied. If you are not 
from the Alaska of many years ago, do a little research about It, and try and 
capture the intent of our founders. So much time has passed, and so much 
fairness and kindness have vanished. This is not the Alaska, my father brought 
my family to, in 1957, looking for a newstart, and a sense of fairness.
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(7) HOUSE COMMITTEE R E I . <RT
Date Referred  to Committee: F eb ruary  25, 2000 FU R T H E R  R E FE R R A L S :

Date of Committee Action: 'H u m /?  a w *

The LABOR AND C O M M E R C E  Committee considered: HB 422

HOUSE BILL  NO. 422 W O R K ER S’ CO M PEN SA TIO N :D R U G S & A LCO H O L

"An Act relating to w orkers’ compensation benefits for injuries resulting from  consumption of alcohol o r  use of drugs; 
and providing for a n  effective date ."

[ ) the sam e title 
[ ] a new  title

[ J additional referral t o _________________________ Committee
f I attached am endm ent(s)

A D O P T S : Letter of Intent

recommends it be replaced
with the following committee substitute

A TTACHES N EW  FISCA L NOTE(s): tDep0 APPROVES PREV IO U S: (Det̂ DtSe)

| J fiscal note(s) ________________________  [ ] fiscal note(s) ___________________________

yjfzero fiscal note(s) D l h J ' P  [ J zero fiscal note(s)
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H O U S E  B IL L  NO. 422

IN TH E LEG ISLA TU RE OF T H E  STATE O F ALASKA

TW EN TY -FIR ST LEG ISLA TU RE - SEC O N D  SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Introduced: 2/25/00
Referred: Labor and Commerce

A B IL L  

F O R  AN A C T  E N T IT L E D

1 " A n  Act re la ting  to w o rk e rs ’ c om pensa tion  benefits  fo r  in ju r ie s  resu lting  from

2 co n su m p tio n  o f  a lcohol o r  use o f  d ru g s ;  a n d  p ro v id in g  fo r  a n  effective da le ."

3 BE IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  ALASK A:

4 * S ec tion  I. AS 23.30.0S0(a) is am ended to read:

5 (a) If an em ployer fails to com ply  with AS 23.30.075, the em ployer may not

6 escape liability for personal injury or death sustained by an em ployee  when the injury

7 sustained arises out o f  and in the usual course o f  the em ploym ent because

S (1) the employee assum ed the risks inherent to or incidental to or

9 arising out o f  the em ployment, or  the risks arising from the failure o f  the employer to

10 provide and maintain a reasonably safe place to work, or the risks arising from the

11 failure o f  an em ployer to furnish reasonably safe tools or appliances; or because the

12 em ployer exercises reasonable care in selecting reasonably com petent employees in the

13 business;

14 (2) the injury was caused by the negligence o f  a co-employee;

HB0422u -1-
New Text Underlined [DELETED TEXT BRACKETED]

HB 422



1 (3) the em ployee was negligent, unless it appears that the negligence

2 was wilful and with intent to cause the injury or was the result o f  wilful c o n su m p tio n

3 o f  a n  a lcoholic  bev e rag e  [IN TOXICATION] on  the part of the injured party.

4  * Sec. 2. AS 23.30.120(a) is amended to read:

5  (a) In a proceeding for the enforcement o f  a c la im  for compensation under this

6 chapter* it is presumed, in the absence o f  substantial evidence to the contrary, that

7 (1) the claim comes within the provisions o f  this chapter;

8  (2) sufficient notice o f  the claim  has been given;

9 (3) the injury was not proxim ately caused by c o n su m p t io n  o f  an

10 a lcoho lic  beverage  hv  the [IN TO X IC A TIO N  O F TH E] injured employee or

11 proxim ately caused by the em ployee 's  use  [E M PL O Y E E  BEIN G U N D ER TH E

12 INFLU ENCE] o f  drugs (UNLESS T H E  DRUGS W E R E  T A K E N  AS PR ESCR IB ED

13 BY  TH E EM PLO YEE'S PHYSICIAN];

14 (4) the injury was not occasioned by the wilful intention o f  the injured

15 employee to injure or kill se lf  or another.

16 * Sec. 3. AS 23.30.235 is am ended to read:

17 Sec. 23.30.235. C ases  in w hich  no  c o m p e n s a t io n  is pay ab le .  Compensation

18 under this chapter may not be allowed for an injury

19 (1) proxim ately caused by the em ployee's  wilful intent to injure or kill

20 any person;
i

21 (2) proxim ately caused bv c o n su m p t io n  o f  a n  a lcoho lic  beve rage  by

22 [IN TO X IC A TIO N  OF] the injured employee or proxim ately  caused by the em p lo y e e ’s

23 use  [EM PLO Y EE BEIN G U N D ER  T H E  IN FLU EN C E] o f  drugs unless the drugs were

24 taken as prescribed by the employee's physician.

25 Sec. 4 . The uncodified law o f  the State o f  Alaska is am ended by adding a new section

26 to read:

27 APPLICA B ILITY . This  Act applies to an em ployee w ho  is injured on or after the

28 effective date o f  this Act.

29 * Sec. 5. This Act takes effect July 1, 2000.

1-LS1495\A
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FISCAL NOTE

Revision Date/Time (Note if correction): 
Title: W orkers' Compensation:

STATE OF ALASKA
2000 LEGISLATIVE SESSION

Sponsor:
Requestor:

BILL NO.

Department Affected: 
SRU:

Druqs & Alcohol Component:
House L&C

HB 422

Labor & Workforce Development 
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This bill bars an employee's workers' compensation claim if the injury Is a result o f the employee's willful 
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taken as prescribed by the employee's physician. The department does not anticipate an increase in 
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ALASKA STATE LEGISLATURE
H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

Representative Norman Rokeberg, Chairman 
Representative Andrew Halcro, Vice-Chairman 
Representative John Harris 
Representative Lisa Murkowski 
Representative Jerry Sanders 
Representative Tom Brice 
Representative Sharon Cissna

State Capitol 
Juneau, A K 9 9 S 0 I- I  182 
Telephone: (907 ) 465-4954 
Fax: (9 0 7 )4 65 -2 04 0

HOUSE BILL 422 
An Act relating to workers' compensation benefits for injuries resulting 

from consumption of alcohol o r use of drugs; and providing for an
effective date

House Bill 422 would strengthen workers' compensation laws 
concerning an employee's use of alcohol or drugs that might lead to an 
on-the-job accident.

M any Alaskan employers have adopted written policies 
concerning use of drugs and/or alcohol on the job or being under the 
influence of such items while at a job site. The State should support 
those employers who have a zero tolerance policy. W orkers' 
compensation is a system to compensate workers for injuries sustained 
on the job; however, if that injury is caused by a violation of a state or 
federal law or employment policy concerning consumption or influence 
of drugs or alcohol, the employer should not bear the full b runt of the 
cost of the accident.

While Alaska law does currently cover intoxication and a person 
being under the influence of drugs, HB 422 would strengthen these 
sections of current law. It would be made clear tha t no compensation 
would be payable in incidents in which an injury was proximately 
caused by the consumption of an alcoholic beverage or employee's use 
of drugs. It should be noted that drugs prescribed by a physician would 
not cause worker's compensation to be loss.

HB 422 would only apply to injuries occurring on or after the 
effective date of the bill, which is Ju ly  1, 2000.

E D  1:03/02/00



ALASKA STATE LEGISLATURE
H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

Representative Norman Rokeberg, Chairman 
Representative Andrew Halcro, Vice-Chairman 
Representative John Harris 
Representative Lisa Murkowski 
Representative Jerry Sanders 
Representative Tom Brice 
Representative Sharon Cissna

State Capitol 
Juneau, A K  9 9 S 0 I - I 182 
Telephone: (9 0 7 )4 05 -4 95 4  
Fax: (9 0 7 )4 05 -2 04 0

H O U SE B ILL 422
An Act re la ting  to w orkers ' com pensation  benefits for in ju ries  resu lting  from  

consum ption o f alcohol o r use o f d rugs; and  prov id ing  fo r an effective d a te

Section 1: A m ends 23.30.080 - E m ployer's failure to in su re : A m ends to replace
"in tox ication" with "consum ption  of an  alcoholic beverage".

Section 2: A m ends 23.30.120 - P resum ptions: A m ends p resu m p tio n  s ta tu te  to
reflect consum ption o f alcoholic beverage and  em ployee's use of drugs.

Section 3: A m ends 23.30.235 - C auses in which no com pensation  is paid:
A m ends to reflect consum ption  o f alcoholic beverages o r em ployee's use of

Section 4: A pplicability: A ct applies to in juries on o r a f te r  effective date.

Section 5: Effective D ate: Ju ly  I, 2000.

drugs.





(7) JO U SE  COMMITTEE REP
DaK* Referred to Committee: M arch 29, 2000 FURTHER REFERRALS: Finance

Date of Committee Action: ! '£ / £ 1 0 0 6

The LABOR AND COM M ERCE Committee considered: HB 440

HOUSE BILL NO. 440 PRO TECTIO N  FRO M  NEEDLE & SHARPS INJURIES

"An Act relating to needle stick and sharps injury protections and the use of safe needles by health care facilities and 
health care professionals; relating to the vaccination of health care w orkers against diseases transm itted by bloodborne 
pathogens; and providing for an effective date."

recommends it be replaced \ [ ^"the same title
with the following committee substitute £LJQ,  J ' [ ] a new title

[ J additional referral to ____________________ Committee
[ j attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (0ep0 APPROVES PREVIOUS: (Dtp(/DMe)

| ] fiscal note(s) ___________________  [ ] fiscal note(s) __________________________

f wfzero fiscal note(s) 1)U ^ [ ] zero fiscal note(s)

C-oZAecb'Qus ______________  •

CHAIR’S SIGNATURE



O F F E R E D  TO  CSH B 4 4 0 (L& C ), LS1580VH, C R A M E R , 4/13/00

Page 1, line 14: D E L E T E : " (h )"
IN SE R T : "(g )"

Page 3, lines 19-22: D elete subsection (f).

R ele tte r rem ain ing  subsections.

AMENDMENT #1
OFFERED IN THE HOUSE



THE
FOLLOWING

DOCUMENT(S)
ARE

POOR
ORIGINAL

COPIES



AMENDMENT 92

CSHB 440 (L&C) -  LS1580/H,  Cramer ,  6 / 1 3 / 0 0  
DELETE

Page 2 ,  l i n e  19 / f rom  " e n g i n e e r i n g  conCroL" th r o u g h  l i n e  22 " p r o c e d u r e "

INSERT: " n e e d l e l e s s  s y s t e m s  and s h a r p s  w i t h  e n g i n e e r e d  s h a r p s  i n j u r y  p r o t e c t i o n s
n o t  r e q u i r e d  i f : "  and c o n t i n u e  w i t h  I n s e r t  If L be low

IN S E R T # !

21

22
(A) the device! wc not available in the martwpJsce;
(B) the evaluation committee described in (g) of this section

23 | determines by moans of objective product evaluation criteria that use of ibe
24 J devices cmy jeopardize patient *«fery if usod for
^  J (i) * class or typo of procedure; or
^  J (**) * class or type of procodune when pcrionaod on a
37 I certain typo of pat rent;
^  |  (C) a cerrifiod or Itccascd bcthb care worker directly involved
39 | In die patient's care dotermiare, in the rcwooahlc exercise of dlntcal judgment,
30 I that use of the devices will jeopwdis* the patient's ufcty or the success of the
311 particular madxa! procedure involving ibc patlcrrt; a teittii care wetter who

1
W0RK DRAFT WORK DRAFT M.S117JVK

mates this dotenninsdoa stall file t  report with the employer, la writing,

2 tndudifig the data, rime, patient, and procedure mvolvod, and a earoroeut o f the
3 reasons why the employee ftikd to oeeaa approved occdkieasyseem or «bep
4 wita engineered ctaaptf iajary protections;
3 (D) the employer can damoactrece by means o f objective
6 product evaluation criteria that we of the devices is not mote affective in
7 preventing exposure incidents than the alternative creed by the employer, or
8. (E) the employer can demonstrate, with respect to an
9 ertgixyrermg control that has net been available in the ruafceeplaoe for at least

10 12 tnondu, that reasonably specific nod reliable iofcnnatioa is not available
11 regarding the safety performance of the engineering control for the employer'*
12 procedures* and that the employer is acdvofy determining by means of
13 objective product evaluation srisoria whether the use of the engineering control
14 | will reduce the risk of exposure incidents occnmng in the employer's
13 8 workplace;



AMENDMENT '73

Page 3,  l i n e  5,  a f t e r  " e x p o s u r e  i n c i d e n t "
INSERT: " t h a t  must  i n c l u d e "  and  c o n t i n u e  w i t h  I n s e r t  #2 be low

TO: CSHB 440 (L&C) -  LS1580/H, Cramer, 4/13/00

IN SE R T  n

30 I (A) dta job classification of the exposed employ**;
31 8 (B) the department or work awa where the exposure incident

WORK DRAFT WORK DRAFT 1-LS1175VK

1 occurred;
2 | (Q  the procedure that the exposed employee wa* performing
3 at the time of the incident;
4 (D) how tho incident occurred;

5 J (E) tho body pert involved m the exposure incident;
d j  (F) if the sharp had engineered tterp* injury protections,
7 whether the protective mechanism was activated, and whether the injury
8 occurred before the protective mechanism was activated, during activation of
9 the mechanism, or a te - activation of the mechanism;

10 | (0) if the step  had oo engineered sharps iqjwry pnyfcetioffl*, the
11 I injured employee's opinion as to whether and how such a mechanism could
12 | have prevented the injury, as wdl as the basis for the opanioo; and
13 | (H) whether an engineering, ddetinistratiwe, or work practice
14 | control could have prevented the injury, as well as the recorder's basis for the
15 I opinion.



AMENDMENT #4

TO: CSHB 440 (L&C) -  LS1580/H,  Cram er ,  4 / 1 3 / 0 0

Page 3 ,  l i n e s  2 7 - 3 1 :  DELETE c u r r e n t  l a n g u a g e  and i n s e r t  new la n g u a g e  a s  be low:

INSERT #3

(g) An employer who employ* 10 or more front-line health caw workers stall 
establish an evaluation committee, at lean ta lf the members of which are front-lit* 
health care workers. An employer who employs fewer than 10 front-line health care 
workers stall establish an evaluation committee with at least one member who is a 
tront-iijw health  cate worker. An employer who has established a committee before 
the effective dote of this section that satisfies the requirements of dris subsection is not 
required to establish aa additional comntiacc under this subsection.



AMENDMENT If 5

Page 4 ,  l i n e  24 ,  a f c e r  " w o r k p l a c e ; ”

INSERT new d e f i n i t i o n  a s  be low

TO: CSHB 440 (L&C) -  LS1580/H, Cramer, 4 /13/00

INSERT U4

2
3

4

(6) “front-line health w e  worker" means a oooQumagenal employee 
respoodbk for direct patient cart with potential occupational exposure to sharps- 
related injuries;

renumber r e m a i n i n g  s e c t i o n s  a s  n e c e s s a r y



AMENDMENT 86

TO CSHB 440 (L&C), LS 1580/H,  Cramer ,  4 / 1 3 / 0 0

Page 5 ,  l i n e  7 a f t e r  " 1 8 . 6 0 . 8 8 0 ( c ) "  INSERT and new d e f i n i t i o n  a s  be low:

I N S E R T #5

(11) rwcdc practice controls" arc cootrola diau reduce the likelihood of 
exposure by aitenag the manner in which a task it pstfemwd.



AMENDMENT 07 CONCEPTUAL

Page 5, l i n e  8 a f t e r  ’'ZOO!.'1 INSERT new S ec tion  3 as  below:

INSERT #6 

Page 5, after line 8, insert new Section:

Section 3: The uncodified Jaw of the State of Alaska is amended by adding a new
section to read:

E M P L O Y E R S  W I T H  LESS T H A N  T W E N T Y - F I V E  FULL T I M E  
E Q U I V A L E N T  E M P L O Y E E S :  Notwithstanding AS 18.60.880 and 18.60.890, 
enacted by sect 1 of this Act, an employer who has fewer than 25 full-time- 
equivalent employees is not required to comply with AS 18.60.880 and 18.60.890.

Renumber remaining section

5
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WORK D R A F T

CS FO R  H OUSE B ILL NO. 440(L& C)

IN T H E  LEG ISLATU RE O F TH E STA TE O F ALASK A

TW E N T Y -FIR ST  LEGISLATURE - SEC O N D  SESSIO N

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE
A BILL

FO R  AN A C T E N T IT L E D  

"A n  A ct re la ting  to needle stick  and sharps  in ju ry  protections and  the use of 

safe needles by health  care  facilities and  health care  professionals; relating to the 

vaccination  of health  care  w orkers against diseases tran sm itted  by bloodborne 

pathogens; an d  prov id ing  fo r an  effective d a te ."

BE IT  EN A C TED  BY T H E  LEG ISLA TU R E O F T H E  STA TE O F ALASKA:

* S ection  1. AS 18.60 is amended by adding new sections to read:

A rtic le  13. H ealth  C are  P ro tections.

Sec. 18.60.880. Needle stick an d  sh a rp s  in ju ry  pro tections fo r health  care  

w o rk ers , (a) An em ployer shall conduct product evaluations o f  needleless systems 

and sharps with engineered sharps injury protections. T he  product evaluations shall 

include the categories o f  devices that are used in the em ployer’s facilities. For each 

category o f  device, the product evaluations shall be performed by front-line health care 

> j fk e rs  representing all wards and medical specialties where the devices are used. 

T he  evaluation com m ittee described in (h) o f  this section shall determ ine the amount

-1-
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WORK D R A F T WORK D R A F T l-L S  1580VH

o f  time necessary for the front-line health care workers to perform product evaluations 

under this subsection. The categories of devices to be evaluated under this subsection 

include

(1) IV catheters;

(2) IV access devices and IV connectors;

(3) vacuum-tube blood collection devices;

(4) blood-drawing devices including phlebotom y needle and tube 

holders, butterfly-type devices, and syringes and o ther  sim ilar devices;

(5) syringes used for purposes o ther than blood drawing;

(6) suture needles;

(7) scalpel devices; and

(8) any other category of device used at the em ployer’s facility where 

there is a  sharps injury risk.

(b) T he  departm ent shall, by regulation, adopt a standard  concerning the use 

o f  needleless system s and sharps with engineered sharps injury protections for devices 

listed in (a) o f  this section. The regulations must provide that

(1) needleless systems and sharps with engineered sharps injury 

protections m ust be included as engineering and work practice controls; however, the 

engineering control is not required if an evaluation comm ittee established in (h) of this 

section determ ines  by means o f  objective product evaluation criteria  that use o f  the 

devices will jeopard ize  patient or employee safety with regard to a specific medical 

procedure;

(2) a written exposure control plan include an effective procedure for 

identifying and selecting existing needleless systems and sharps with engineered sharps 

injury protections; the procedure must provide that an evaluation com m ittee described 

in (h) o f  this section has responsibility for identifying and selecting the devices;

(3) written exposure control plans shall be updated when necessary to 

reflect progress in implementing needleless systems and sharps with engineered sharps 

injury protections as determined by the evaluation com m ittee  described in (h) o f  this 

section; updating m ust occur at least once every  year;

(4) information concerning exposure  incidents shall be recorded in a

4 4 0 (L& C ) -2-
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WORK D R A F T WORK D R A F T I - L S 1580 \H

sharps injury log as required by (c) o f  this section.

(c) A sharps injury log must include at least

(1) the date and time o f  the exposure incident;

(2) the type and brand o f  sharp involved in the exposure  incident; and

(3) the description o f  the exposure incident.

(d) The departm ent shall adopt regulations to im plem ent A S 18.60.880 -

18.60.890 and to revise the bloodbom e pathogen standard to prevent sharps  injuries 

or exposure incidents. The regulations may include

(1) training and education requirements;

(2) measures to encourage the vaccination o f  health care  workers 

against diseases transmitted by bloodbornc pathogens;

(3) requirements for the strategic placement o f  sharps containers  as 

close to the work area as practical; and

(4) requirements for the increased use of personal protective equipment.

(e) The department shall compile and maintain a list o f  sources o f  information 

on existing needleless systems and sharps with engineered sharps injury protections. 

The department shall make the list available to assist employers in com plying with the 

requirements o f  the bloodborne pathogen standard adopted under this section.

( 0  Subject to appropriation, the department shall establish a needlestick injury 

fund. The department may make grants from the fund for research into, developm ent 

of, and product evaluation of, needleless systems and sharps with eng ineered  sharps 

injury protections.

(g) Standards adopted under (b) o f  this section do not apply  to the use o f  a 

drug or biologic prepackaged within an administration system  or used  in a prefilled 

syringe that is approved for commercial distribution or investigational use by the 

federal Food and D rug Administration.

(h) An em ployer with more than 15 full-time em ployees shall establish an 

evaluation com m ittee , at least half the members o f  which are front-line health carc 

workers. An em ployer with fewer full-time employees shall designate the person or 

persons who are responsible for the committee's functions under (a) and  (b) o f  this 

section.

-3- CSHB 440(L&C)
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(i) Standards adopted under this section do not apply to an em ployer or 

supervised em ployee  who primarily uses needles and other sharps for intraoral 

procedures.

Sec. 18.60.890. Defin itions. In AS I S.60.880 - 18.60.890,

(1) "bioodbom e pathogens" means pathogenic m icroorganism s that are 

present in hum an blood and can cause disease in humans, including hepatitis B virus, 

hepatitis C  virus, and hum an immunodeficiency virus;

(2) "department" means the Department o f  Labor and W orkforce

Development;

(3) "employer" means an employer having an em ployee  with 

occupational exposure  to human blood or other material potentially containing 

bioodbom e pathogens;

(4) "engineered sharps injury protections" means a physical attribute

built into

(A) a needle device used for withdrawing body fluids, accessing 

a vein or artery, o r administering medications or other fluids that effectively 

reduces the risk o f  an exposure incident by a m echanism  such as barrier 

creation, blunting, encapsulation, withdrawal, retraction, destruction, or other 

effective m echanism s; >r

(B) another type of needle device, or a nonneedle  sharp, that 

effectively reduces the risk o f  an exposure incident;

(5) "engineering controls" means controls, including needleless systems 

and sharps with engineered sharps injury protections, that isolate or rem ove the 

b ioodbom e pathogens hazard from the workplace;

(6) "needleless system" means a device that does not use needles for

(A) the withdrawal of body fluids after initial venous or arterial 

access is established;

(B) the administration o f  medication or fluids; or

(C) another procedure involving the potential for an exposure

incident;

(7) "sharp" means an object used or encountered in a health care setting

4 4 0 (L & C ) .4 .
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WORK D R A F T WORK D R A F T 1-LS1580\H

that can be reasonably anticipated to penetrate the skin or any other part o f  the body 

and  to result in an exposure  incident, including needle devices, scalpels, lancets, 

broken glass, and broken capillary tubes;

(8) "sharps injury" means cuts, abrasions, needlesticks, o r  other injuries 

caused by a sharp;

(9) "sharps injury log" means a written or electronic record satisfying 

the requirements o f  AS 18.60.880(c).

* Sec. 2. AS 18.60.880(g) is repealed Decem ber 31, 2003.

* Sec. 3. This Act takes effect January 1, 2001.

-5-
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TO: Senator Torgerson 

FROM: Senator Elton

RE: Proposed Finance CS for CSSB 261 (HESS)

The proposed Finance CS includes the following changes:

1. Dentists are excluded from the requirements of the bill.
•  Needleless devices and devices with sharps injury protection have not been shown to be 

successful in dental settings because of the difficulties of intraoral injections.
• Needlesticks don’t appear to be a big problem in dentistry and I haven’t heard concerns from 

dental hygienists.

2. References to dental devices are removed from the definitions section

3. The six-month evaluation period is changed to a period that’s as long as necessary to determine 
the efficacy of the devices, as determined by an evaluation committee which includes frontline 
health care workers.
• A mandated length for the evaluation period v/as a concern for the State’s Division of Public 

Health, as well as several hospitals in the state. The new wording allows more flexibility 
but ensures the involvement of frontline workers and has been accepted by HSS.

4. Wording is clarified with regard to the product evaluation committee. This committee is 
established by the employer and at least half of its members must be front-line health care 
workers. This committee is responsible for identifying and selecting devices as part of an 
exposure control plan, and for determining when the exposure control plan needs to be updated 
with regard to safer devices. In the old version, the references for this committee were 
incorrect.

5. Language concerning the product evaluations is clarified. In the current bill, there is a 
possibility that the bill can be interpreted as only requiring facilities to evaluate safer devices 
that they are already using. In the CS, it will be clear that facilities will evaluate safer devices 
that fall in the categories listed in section (a). Employees need only evaluate devices for 
categories used in the facilities (i.e., a clinic won’t need to evaluate I.V .’s since they don’t use 
that category of device).

Please contact my office if you have questions or concerns.
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WORK D R A F T  WORK D R A F T  WORK D R A F T

CS F O R  H O U SE  B IL L  N O . 440( )

IN T H E  LEGISLATURE OF THE STA TE OF A L A SK A  

T W E N T Y -FIR ST  LEGISLATURE - SEC O N D  SESSIO N

BY
Offered:
Referred:
Sponsor(s): HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

A B IL L

F O R  AN A C T  E N T IT L E D  

" A n  Acf re la t in g  to needle  s tick  and  sh a rp s  in ju ry  p ro te c t io n s  a n d  the use o f  

safe needles by h ea lth  c a re  facilities an d  health  care  professionals; re la ting  to the  

vacc ina tion  o f  h ea lth  c a re  w o rk e rs  aga ins t  diseases t ra n s m i t te d  by b lo o d b o rn e  

pa th o g e n s ;  a n d  p ro v id in g  fo r  a n  effective d a te ."

B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

* S ec t io n  1. AS 18.60 is amended by adding new sections to read:

A rt ic le  13. H ea lth  C a re  P ro tec t io n s .

Sec. 18.60.880. Needle stick a n d  s h a rp s  in ju ry  p ro te c t io n s  f o r  hea lth  c a re  

w o r k e rs ,  (a) A n em ployer shall conduct product evaluations o f  needleless systems 

and sharps with engineered  sharps injury protections. The product evaluations shall 

include the categories o f  devices that are used in the em ployer’s facilities. For each 

category o f  device, the product evaluations shall be performed by front-line health care 

workers representing  all wards and medical specialties where ? devices are used. 

The evaluation com m ittee  described in (h) o f  this section shall determ ine the am ount

-1- CSHB 440 ( )
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of time necessary for the front-line health care workers to perform product evaluations 

under this subsection. The categories o f  devices to be evaluated under this subsection 

include

(1) IV catheters;

(2) IV access devices and IV connectors;

(3) vacuum -tube blood collection devices;

(4) blood-drawing devices including ph lebotom y need le  and tube 

holders, butterfly-type devices, and syringes and other similar devices;

(5) syringes used for purposes other than blood d raw ing;

(6) suture needles;

(7) scalpel devices; and

(8) any other category o f  device used at the em ployer’s facility where 

there is a sharps injury risk.

(b) T he  departm ent shall, by regulation, adopt a standard concern ing  the use 

o f  needleless systems and sharps with engineered sharps injury protections for devices 

listed in (a) o f  this section. The regulations must provide that

(1) needleless systems and sharps with engineered sharps injury 

protections must be included as engineering and work practice controls; however, the 

engineering control is not required if an evaluation committee established in (h) o f  this 

section determines by m eans o f  objective product evaluation criteria  that use o f  the 

devices will jeopard ize  patient or employee safety with regard to a specific  medical 

procedure;

(2) a written exposure control plan include an effective procedure  for 

identifying and selecting existing needleless systems ar.d sharps with engineered sharps 

injury protections; the prc '.dure must provide that an evaluation com m ittee  described 

in (h) o f  this section has ’ .^ponsibility  for identifying and selecting the devices;

(3) written exposure control plans shall be updated when necessary to 

reflect progress in implem enting needleless systems and sharps with engineered sharps 

injury protections as de term ined by the evaluation comm ittee described  in (h) o f  this 

section; updating m ust occur  at least once every year;

(4) inform ation concerning exposure incidents shall be recorded in a
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sharps injury log as required by (c) of this section.

(c) A sharps injury log must include at least

(1) the date and time of the exposure incident;

(2) the type and brand of sha.p involved in the exposure incident; and

(3) the description of the exposure incident that must include

(A) the job classification of the exposed employee;

(B) the department or work area where the exposure incident

occurred;

(C) the procedure that the exposed employee was performing 

at the time of the incident;

(D) how the incident occurred;

(E) the body pan involved in the exposure incident;

(F) if the sharp had engineered sharps injury protections, 

whether the protective mechanism was activated, and whether the injury 

occurred before the protective mechanism was activated, during activation of 

the mechanism, or after activation of the mechanism;

(G) if the sharp had no engineered sharps injury protections, the 

injured em ployee’s opinion as to whether and how such a mechanism could 

have prevented the injury, as well as the basis for the opinion; and

(H) whether an engineering, administrative, or work practice 

control could have prevented the injury, as well as the recorder's basis for the 

opinion.

(d) The department shall adopt regulations to implement AS 18.60.880 -

18.60.890 and to revise the bioodbome pathogen standard to prevent sharps injuries 

or exposure incidents. The regulations may include

(1) training and education requirements;

(2) measures to encourage the vaccination of health care workers 

against diseases transmitted by bioodbome pathogens;

(3) requirements for the strategic placement of sharps containers as 

close to the work area as practical; and

(4) requirements for the increased use of personal protective equipment.
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(e) The department shall compile and maintain a list o f  sources of information 

on existing needleless system s and sharps with engineered sharps injury protections. 

The department shall make the list available to assist employers in com plying with the 

requirem ents o f  the b ioodbom e pathogen standard adopted under this section.

( 0  Subject to appropriation, the department shall establish a needlestick injury 

fund. The department may m ake grants from the fund for research into, developm ent 

of, and product evaluation of, needleless systems and sharps with eng ineered  sharps 

injury protections.

(g) Standards adopted under (b) o f  this section do not apply to the use o f  a 

drug or biologic prepackaged within an administration system or used in a prefilled 

syringe that is approved for comm ercial distribution or investigational use by the 

federal Food and Drug Administration.

(h) An em ployer  shall establish an evaluation comm ittee, at least half the 

m em bers o f  which are front-line health care workers.

(i) Standards adopted under this section do not apply to an em ployer or 

supervised employee who primarily uses needles and other sharps for intraoral 

procedures.

Sec. 18.60.S90. D efinitions. In AS 18.60.880 - 18.60.890,

(1) "b ioodbom e pathogens" means pathogenic m icroorganism s that are 

present in hum an blood and can cause disease in humans, including hepatitis B vims, 

hepatitis C virus, and hum an imm unodeficiency vims;

(2) "departm ent" means the Department o f  L abor  and W orkforce

D evelopm ent;

(3) "em ployer" m eans an employer having an em ployee  with 

occupational exposure  to hum an blood or other material potentially  containing 

b ioodbom e pathogens;

(4) "engineered sharps injury protections" means a physical attribute

built into

(A) a needle device used for withdrawing body fluids, accessing 

a vein or artery, o r administering medications or other fluids that effectively 

reduces the risk o f  an exposure  incident by a m echanism  such  as barrier

WORK D R A F T  WORK D R A F T  l - L S ! 5 8 0 \D

440( ) -4-
New Text U nderlined [DELETED TEXT BRACKETED]



creation, blunting, encapsulation, withdrawal, retraction, destruction, or o ther 

effective m echanism s; or

(B) another type o f  needle device, or a nonneed le  sharp, that 

effectively reduces the risk o f  an exposure incident;

(5) "engineering controls" means controls, including needleless systems 

and sharps with eng ineered  sharps injury protections, that isolate or rem ove the 

b ioodbom e pathogens hazard from the workplace;

(6) "needleless system" means a device that does not use needles for

(A) the withdrawal of body fluids after initial venous or arterial 

access is established;

(B) the administration of medication or fluids; or

(C) another procedure involving the potential for an exposure

incident;

(7) "sharp" means an object used or encountered in a health care setting 

that can be reasonably anticipated to penetrate the skin or any o ther  part o f  the body 

and to result in an exposure  incident, including needle devices, scalpels, lancets, 

broken glass, and broken capillary tubes;

(S) "sharps injury" means cuts, abrasions, needlesticks, or other injuries 

caused by a sharp;

(9) "sharps injury log" means a written or e lectronic record satisfying 

the requirements o f  AS 18.60.880(c).

* Sec. 2. AS 18.60.880(g) is repealed December 31, 2003.

* Sec. 3. This Act takes effec t January 1, 2001.
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HB 440/SB 261—Safer Needles Bill

S ponsor S ta tem en t

SB 261 brings needed protection to health care workers from accidental ncedlestick injuries.

Health care workers arc at particular risk on the job  because o f  the danger o f  disease transmission. 
Accidental needlesticks can transmit bloodbornc diseases such as hepatitis B, hepatitis C, and human 
im m unodeficiency virus (HIV). Nationwide, health care workers suffer between 600,000 and one 
million accidental needlesticks per year. Between 50,000 and 60,000 health workers have contracted 
serious diseases from needle sticks in the last decade, and on average one health care worker per week 
is exposed  to H IV .1 W hile HIV is the highest profile disease, experts now estimate that more health 
care workers will eventually  die from exposure to hepatitis C than from H IV . '  Medical workers arc 
four times more likely than police officers to die from a job-rela ted  injury.3

A num ber o f  manufacturers currently produce safer needle devices with self-retracting needles, self- 
blunting tips, o r  o ther technology, and their effectiveness in reducing injuries has been demonstrated in 
evaluations by the Centers for Disease Control and Prevention. 250 such devices are FDA-approved, 
yet only  15% o f  hospitals use safer needles.4

Health care facilities have been slow to use safer needles because they arc more expensive. But these 
devices save m oney  in the long-term by reducing testing and care for workers accidentally exposed 
through needlesticks. The cost for testing following a high-risk ncedlestick injury is nearly $3,000, 
even when no infection occurs. A serious infection can cost upwards o f  $1 million when you include 
lost time and disability payments. In California, the first state to pass a safer needle law, hospitals and 
health care em ployers arc expected to save $100 million per year thanks to reduced accidents. As ever 
more health care facilities use safer needles, prices can be expected to go d o w n .s

SB 261 requires health care facilities to evaluate safer needle devices, and triggers new regulations 
requiring the use o f  safer needles when appropriate. The bill requires the Departm ent o f  Labor to 
adopt regulations requiring health care facilities to:

• include safer needles as engineering and work practice controls (except in cases where a committee 
including frontline health care workers determines these devices will jeopard ize  safety);

•  include a procedure for identifying safer needles in the facility’s exposure  control plan;
• update the exposure  control plan as new technology is developed; and
•  record exposure  incidents :n a sharps injury log.

' Source: San Francisco Chronicle, 4/13/98, p. AI
: Washington Siatc Legislature, Senate Bill Report for ESSB 6416
3 Source: San Francisco Chronicle, 4/13/98, p. A1
3 Source: American Nurses Association
5 Source: San Francisco Chronicle, 12/1S/9S



In addition the D epartm ent o f  Labor m ay adopt regulations that include training and education 
requirements, measures to increase vaccinations, requirements for placem ent o f  sharps waste 
containers, and requirements for the use o f  personal protective equipment. The Department o f  Labor is 
required to com pile  a list o f  safer needle devices and to make the list available to employers. Finally, a 
ncedlestick injury fund is established which, subject to appropriation, m ay m ake grants for research, 
development, and product evaluation of safer needles.

Five states have already passed safer needle legislation and bills arc pending in 20 states besides 
Alaska. In W ashington, a similar bill recently passed the state senate by an overw helm ing bipartisan 
margin. In M a ssa c h u se t ts ,  a safer needle bill was spurred on by testimony from the president o f  the 
M assachussctts Nurses Association, who acquired both HIV and hepatitis C  from an accidental 
ncedlestick.

SB 261 is based on mode! legislation being used around the country. The A m erican Nurses 
Association has led efforts to pass safer needle legislation at the state and federal level, and this bill is 
strongly supported by the Alaska C hapter  o f  (he ANA.
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