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entities to qualify 
and become 
ERISA-regulatcd 
plans. Establishes 
federal solvency 
standards and 
preempts state 
mandated benefit 
laws. Allows for 
some state regulation 
and permits states to 
impose a premium 
tax to cover 
enforcement costs.
Requires that 
regulations be 
developed through a 
negotiated 
rulemaking process.

HEALTH MARTS

Provision
IThe following 19 states 
authorize purchasing 
alliances: California, 
Colorado, Florida, Georgia, 
Illinois, Iowa, Kentucky, 
Maine, Minnesota,
Montana, Nevada, New 
Mexico, North Carolina, 
Ohio, South Carolina, South 
Dakota, Texas, Utah, and 
Vermont./

No provision. No provision. Similar to 
"purchasing 
alliances" authorized 
under state law, 
which permits small 
employers to pool 
resources to purchase 
health insurance.
Provides that these 
entities would be 
regulated by the 
Department o f 
Health and Human 
Services and requires 
that a separate 
division within the 
Department be 
established to 
regulate Health 
Marts.
Preempts state laws 
that conflict with the 
provisions o f the Act 
establishing Health 
Marts, including 
small group 
insurance reforms 
and mandated 
benefits.

ACCELERATE 100% TAX DEDUCTIBILITY FOR THE SELF-EMPLOYED/OTHER TAX PROVISIONS

Provision No No provision.
provision.

No provision.

COMMUNITY HEALTH ORGANIZATIONS

Provision No provision. No provision. Provides for federal 
regulation o f 
Community Health
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Centers, similar to 
provisions adopted 
in the Balanced 
Budget Act o f 1997 
related to
Provider-Sponsored
Organizations
(PSOs).

CHURCH PLANS

Provisions No
provision.

No provision. Would exempt church plans from state 
insurance laws, including mandated benfits 
and premium regulation.

RESEARCH PROVISIONS

Provisions No
provision.

No provision. No provision.

t

+*A FI Health Comm idee

Committee Contacts:
Joy Johnson Wilson. Director 
(202) 624-8689 
m iltQjoy. wilson(a>jicsl. orz

Whitney Mueller, Administrative Assistant 
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lyitiN ationai Conference o f  Slate Legislatures

106th CONGRESS SENATE MANAGED CARE PROPOSAL 
COMPARISON

Staff Contact: Joy Johnson Wilson. Director. Health Committee

March 1999

Large file, approx. 64 K B

During the I05l,‘ Congress, several managed care bills were introduced. The only piece o f legislation 
that moved was the House GOP proposal, which the GOP Leadership took directly to the House floor  

fo r  an up or down vote. This session, nine bills have already been introduced—five in the Senate and 
four in the House. Many o f  the bills are reintroduced versions o f  lust year's bills with only minor 
adjustments made. Once again, NCSL supports the Senate Republican approach o f  limiting federal 
regulation to Employee Retirement Income Security Act (ERISA) plans. S. 300 would apply only to 
ERISA plans except fo r  the provisions on grievances and appeals; discrimination based on genetic 
information; and confidentiality o f medical records. Each o f the other eight introduced bills would apply 
to all private health plans.

Most o f  the bills contain a core o f  common provisions including: using the prudent layperson standard 
to determine coverage for emergency room services; point-of-s irvice; disclosure o f certain health plan 
information; direct access to certain medical specialists (usually OB/GYNs and pediatricians); a 
prohibition on "gag clauses"; continuity o f are; grievances and appeals: and confidentiality' o f medical 
records. The House and Senate Repu blican proposals also contain "access" provisions such as 
expanding the Health Insurance Portability and Accountability Act (HIPAA) Medical Savings Account 
(MSA) pilot program; acceleration o f  100% deductibility fo r  health insurance premiums fo r  the 
self-employed; and "HeallhMarts" or "Association Health Plans". In particular, the primary House 
proposal (H.R. 44S) has reintroduced the concept o f "HeallhMarts" and "Association Health Plans". 
NCSL opposes these provisions because they remove more o f the insurance market from state 
regulation. The language has been somewhat revised to appease states, but NCSL still believes that 
consumers would not be adequately protected as the bill is written.

Prepared By:
Joy Johnson Wilson 
Steve Lewis 
Heather Mackey 
Mollv Stauffer

t
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Staff Contact: Joy Johnson Wilson, Director, Health Committee

PROVISION
(State Comparison in this 
Column)

CHAFEE/ 
GRAHAM 
(S. 374)

LOTT/NICKLES (S. 
300)
JEFFORDS
(S. 326)

SENATE 
DEMOCRATS 
(S. 6)

REGULATED ENTITIES

Regulated Entities All private health plans. Primarily applies only 
to ERISA plans. 
Grievance and appeals 
procedures apply to 
all group health plans 
and
anti-discrimination 
based on genetic 
information applies to 
all plans.

All private health 
plans.

PLAN CHOICE/ENROLLMENT PROTECTIONS

Point o f Service (POS) 
Requirements
(16 states require 
health plans to offer 
point-of-service 
option: Alaska, 
Georgia, Idaho, 
Indiana, Iowa, 
Maryland, Minnesota, 
Montana, New Jersey, 
New York, Oklahoma, 
Oregon, South 
Carolina, Tennessee 
(POS or PPO 
offering), Texas 
(dental plans only), 
and Virginia.J

No provision. Must offer POS 
option at time o f 
enrollment.
Employers are not 
required to contribute 
to the POS option.
Exempts non-ERISA 
small employers.
Employers do not 
have to offer a POS 
option if they offer:

1. A choice o f 
health 
insurance 
through more 
than 1 issuer; 
or

2. 2 or more 
coverage 
options that 
differ
significantly 
on their 
provider 
networks.

Must offer POS option 
at time o f enrollment.
Requires the health 
plan, not the employer, 
to make the POS 
option.
Employers are not 
required to contribute 
to the POS option.
No requirement for
guaranteed
availability.

INFORMATION DISCLOSURE

Covered and Excluded 
Benefits
34 states have enacted 
laws or implemented 
regulations related to 
disclosure covering a 
wide range o f  
provisions.

Required. Requires description 
o f covered items and 
services.
Specific exclusions 
are required upon 
request.

Required.
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[23 states require the 
disclosure o f  drugs 
contained on 
formularies: Arizona, 
Arkansas, California, 
Colorado,
Connecticut, Florida, 
Georgia, Idaho, 
Indiana, Kansas, 
Kentucky, Louisiana, 
Maine, Michigan, 
Missouri, New Jersey, 
New York, North 
Carolina, Oregon, 
Rhode Island, 
Vermont,
Washington, and 
Wyoming.J

Enrollee Financial 
Obligations

Required. Required. Required.

List of Health Plan 
Providers

Required. Upon request. The name, address, 
and telephone j.-iber 
of participate. •• 
providers a- j  an 
indication uf whether 
each provider is 
available to accept 
new patients is 
required.

Prior Authorization/UR 
Process & Requirements

Required for prior authorization.
Utilization review procedures 
required upon request.

Required for prior 
authorization.
Utilization review 
procedures required 
upon request.

Required.

Grievance/Appeals and 
UR Process/Requirements

Required. Required. Required.

Outcomes of Grievance, 
Appeals, and UR Process

Upon request. No provision. Information on the 
number o f grievances 
and appeals and the 
aggregate outcomes 
must be available upon 
request.

Quality Indicators Required. Upon request. Required.

Enrollee Satisfaction Data Required. No provision. Required.

Enrollee Utilization Data No provision. No provision. No provision.

Provider Selection 
Standards

Required. No provision.

1

No provision.
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Provider Financial
Incentives/Payment
Methods

Required. Upon request. Required.

Disclosure of Utilization 
Criteria/Algorithms

No provision. No provision. A description of 
procedures used and 
requirements are 
available upon request.

Data Standardization Required. No provision. Required.

Plan Loss Ratios Upon request. No provision. Required.

DISCRIMINATION

Anti-Discrimination
Provisions

[8 states have enacted 
legislation. In 
addition, HIPAA 
prohibits
discrimination based 
on "health
status-related" factors 
which includes:

• Health status,
• Medical 

condition,
• Claims 

experience,
• Receipt o f  

health care,
• Medical history,
• Genetic 

information,
• Evidence o f  

insurability 
(including 
conditions 
arising out o f  
domestic 
violence), and 
disability]

Prohibits discrimination based on 
race, color, ethnicity, national 
origin, religion, sex, mental or 
physical disability, sexual 
orientation, genetic information, or 
source o f payment.

Prohibits health plans 
from adjusting 
premiums based on 
genetic information.
Prohibits health plans 
from requesting 
genetic information 
except for diagnosis, 
treatment, or 
payment.
These provisions 
apply to all group and 
individual health 
plans.

Prohibits
discrimination against 
a participant, 
beneficiary, or 
enrollee in the delivery 
of health care services 
consistent with law 
based on race, color, 
ethnicity, national 
origin, religion, sex, 
age, mental or physical 
disability, sexual 
orientation, genetic 
information, or source 
of payment.

ACCESS

Sufficient Number, Mix, 
& Distribution of 
Providers

[At least 10 states 
have enacted laws 
requiring access to 
sufficient numbers 
and types o f  providers 
without unreasonable

Required. No provision. Required.
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delay.]
1

Special Rules for 
Underserved Areas

Under the "Sufficient Number, Mix, 
and Distribution of Providers" 
provision, includes FQHCs, rural 
health clinics, migrant health 
centers, and other essential 
community providers in the 
definition o f "providers".

No provision. No provision.

Enrollee Choice of 
Primary Care Provider

Permits enrollee to receive primary 
care from any participating provider 
who is accepting new patients.

No provision. Permits each enrollee 
to receive care from 
any provider who is 
able to accept the 
individual.

Emergency Care Access

[At least 13 states 
require emergency 
care access 24 hours 
per day, seven days 
per week: California, 
Colorado, Georgia, 
Minnesota, 
Mississippi, Missouri, 
New Mexico, 
Nebraska, New  
Jersey, Ohio, 
Pennsylvania, 
Tennessee, and 
Virginia.]

No provision. No provision. No provision.

Standard for Specialist 
Access

Plans must provide access to 
specialists when medically 
necessary or appropriate, pursuant 
to a plan’s referral procedures.

No provision, Requires access to 
specialty care when 
medically necessary.

Standard for Access to 
Specialists for Individuals 
with Chronic Illness

[7 states allow 
individuals with 
chronic illnesses to 
have specialists as 
their primary care 
provider: Indiana, 
New Jersey, New  
Mexico, New York, 
Pennsylvania, 
Tennessee, and 
Texas.]

Consumer with an "ongoing special 
condition" may receive a referral to 
a specialist who is responsible for 
the consumers primary and specialty 
care.
"Ongoing special condition" is 
defined as a condition or disease 
that:

1. is life-threatening, 
degenerative, or disabling; 
and

2. requires specialized medical 
carc over a prolonged period 
of time.

No provision. Consumer with an 
ongoing special 
condition may receive 
a referral to a 
specialist who is 
responsible for the 
consumers primary 
and specialty carc.

Carc by Obstetricians 
and Gynecologists 
(OB-GYNs)

Requires direct access to OB/GYNs. Requires direct access 
to OB/GYNs.

Permits women to 
designate an OB/GYN 
as the individual’s 
primary care provider.
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**36 states require 
either direct access to 
OB/GYNs, OB/GYNs 
as primary care 
providers (PCP), or 
both.

Direct access: 
Arkansas, Colorado, 
Georgia, Illinois, 
Minnesota, 
Mississippi, Nevada, 
New Hampshire, New 
York, North Carolina, 
Pennsylvania, Rhode 
Island, South 
Carolina, Tennessee, 
Texas, Vermont, 
Virginia, and  
Washington.

PCP: Florida, 
Indiana, Nebraska, 
New Jersey, and West 
Virginia.

Both: Alabama, 
California, 
Connecticut, 
Delaware, Idaho, 
Louisiana, Maine, 
Maryland, Missouri, 
Montana, New 
Mexico, Oregon, and 
Utah.]

If a primary carc 
physician has been 
established, no 
authorization or 
referral by the 
individual’s primary 
carc provider is 
required for routine 
gynecological care.

Direct Access to 
Pediatricians

Pediatricians may be designated as 
PCPs for children.

Requires direct access 
to physicians.

Pediatricians may be 
designated as PCPs for 
children.

Clinical Trials Plans must:
• Not prevent enrollees from 

participating in clinical trials 
or discriminate against them; 
and

• Cover routine costs 
associated with the trial.

No provision. Plans may not prevent 
enrollees from 
participating in clinical 
trials nor discriminate 
against them.
Plans must cover 
routine costs but not 
costs reasonably 
expected to be paid for 
by the clinical trial 
sponsors.

CONTINUITY OF CARE

Enrollee Protection when 
Provider Contract 
Changes

Provides for "continuity of care" 
under the following conditions:

. For at least for 90 days;

Provides for 
"continuity of care" 
under the following 
conditions:

Provides for 
"continuity of care" 
under the following 
conditions:
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[18 states have 
continuity o f  care 
laws that allow 
enrollees to see 
non-participating 
providers when they 
first jo in  a plan (for 
certain medical 
conditions) or when a 
provider is no longer 
with a plan: Arkansas, 
California, Colorado, 
Florida, Indiana, 
Kansas, Maryland, 
Minnesota, Missouri, 
New Jersey, New 
York, Pennsylvania, 
South Carolina, 
Tennessee, Texas, 
Vermont, Virginia, 
and Wisconsin.]

EMERGENCY SERVICES

Coverage of Evaluation 
and T reatm ent w/o Prior 
Authorization

[32 states require 
coverage: Arizona, 
California, 
Connecticut, Florida, 
Georgia, Hawaii, 
Idaho, Indiana, 
Kansas, Kentucky, 
Maine, Maryland, 
Michigan, Minnesota, 
Missouri, Montana, 
Nevada, New Jersey, 
New Mexico, New 
York, North Carolina, 
Ohio, Oklahoma 
(out-of-area only), 
Oregon,
Pennsylvania, 
Tennessee, Texas, 
Vermont, Virginia, 
Washington, West 
Virginia, and  
Wisconsin.]

Required, if emergency care is a 
covered benefit.

Required, if 
emergency care is a 
covered benefit.

Required, if 
emergency carc is a 
covered benefit.

Coverage of Maintenance 
and Post Stabilization 
Carc

Required. Required. Required.

Prudent Layperson 
Standard

Yes, adopts the Medicare/Medicaid 
standard established in the Balanced

Yes, adopts the 
Medicare/Medicaid

Yes, adopts the 
Medicare/Medicaid

For institutional care, until 
discnargc;
For pregnancy, includes 
women in second or third 
trimester of pregnancy 
through post-partutn care 
directly related to the 
delivery; and 
For terminal illnesses, for 
the remainder of the 
individual's life.

For at least for • For at least for
90 days; 90 days;
For . For
institutional institutional
carc, until care, until
discharge; discharge;
For • For pregnancy,
pregnancy, includes
includes women in
women in second or third
second or third trimester of
trimester of pregnancy
pregnancy through
through post-partum
post-partum carc directly
care directly related to the
related to the delivery; and
delivery; and . For terminal
For terminal illnesses, for
illnesses, for the remainder
the remainder o f the
of die individual's
individual’s life.
life.
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[29 states use 
"prudent layperson " 
as defined under the 
Balanced Budget Act 
o f  1997: Arkansas, 
Colorado,
Connecticut, Georgia, 
Hawaii, Idaho, 
Indiana, Iowa, 
Kentucky, Louisiana, 
Maine, Maryland, 
Michigan, Minnesota, 
Missouri, Nebraska, 
Nevada, New York, 
North Carolina, Ohio, 
Oregon,
Pennsylvania, South 
Carolina, Tennessee, 
Texas, Virginia, 
Washington, 
Wisconsin, and West 
Virginia.

Another fo u r  states 
use variations on this 
definition: Arizona, 
California, Florida, 
and New Mexico.J

Budget Act of 1997. standard established 
in the Balanced 
Budget Act of 1997.

standard established in 
the Balanced Budget 
Act of 1997,

Reasonable Payment 
Standard for 
Participating and 
Non-participating 
Providers

Must cover service in a manner that 
would not leave enrollee financially 
liable for more than they would be 
if the services had been provided 
within the network.

Requires uniform cost 
sharing for 
out-of-network 
services when prudent 
layperson standard is 
used.

Must cover service in 
a manner that would 
not leave enrollee 
financially liable for 
more than they would 
be if the services had 
been provided within 
the network.

MEDICAL NECESSITY

Definition Consistent with generally accepted 
principles of professional medical 
practice.

No provision. Consistent with 
generally accepted 
principles of 
professional medical 
practice.

GRIEVANCE PROCEDURES, INTERNAL

Process

IAll 50 states require 
MCOs to have to have 
grievance and appeals 
procedures.!

Must have meaningful grievance 
procedures to address enrollee 
complaints on:

. failure to cover emergency 
services:

. the denial, reduction, or 
termination of benefits; or 

. any decision regarding the 
clinical necessity, 
appropriateness, efficacy, or

Health plans must 
have written 
procedures for 
addressing grievances 
between the plan and 
enrollees.

Requires a system to 
address enrollee 
grievances regarding 
access and availability 
to services, quality of 
carc, choice and 
accessibility of 
providers, network 
adequacy, and 
compliance with the 
requirements o f this

S of 23 5/5/99 4:23 PM

http://www.ncsl.org/statefed/senaternc.htrn


1999 U.S. Senate M anaged Care Bills h ttp ://w w w .ncsl.org/statefed/senatcm c.hrm

efficiency of health care 
services, procedures, or 
settings.

act.

Timeliness Standard

[At least 32 states 
require explicit 
timeframes: Alabama, 

Arizona, California, 
Colorado,
Connecticut, 
Delaware, Florida, 
Illinois, Indiana, 
Kentucky, Maine, 
Maryland, Michigan, 
Minnesota, Missouri, 
Nebraska, Nevada, 
New Hampshire, New 
Jersey, New Mexico, 
New York, North 
Carolina, Oklahoma, 
Oregon,
Pennsylvania, South 
Dakota, Tennessee, 
Texas, Utah,
Vermont, West 
Virginia, and 
Wyoming.]

. 30 days for a reconsideration 
regarding a coverage 
determination;

. 60 days for all other routine 
appeals; and 

• 72 hours for expedited 
appeals.

Plan must conclude 
each appeal as soon as 
possible, but no later 
than:

. 72 hours after 
time of receipt 
of an 
expedited 
appeal; and 

• 30 working 
days for 
routine 
appeals.

Plan musi: conclude 
each appeal as soon as 
possible, but no later 
than:

. 72 hours after 
time of receipt 
o f an expedited 
appeal; and 

• 30 business 
days for all 
other appeals.

If circumstances occur 
beyond the control of 
the issuer, the deadline 
shall be extended for 
up to an additional 10 
business days.

Professional 
Qualifications of 
Reviewers

[At least 22 states 
address the 
professional 
qualifications o f  
reviewers: Arizona, 
Arkansas, California, 
Connecticut, Florida, 
Indiana, Maryland, 
Missouri, Nebraska, 
Nevada, New 
Hampshire, New 
Jersey, New Mexico, 
New York, Ohio,
Rhode Island, South 
Dakota, Tennessee, 
Texas, Utah,
Vermont, and West 
Virginia.

Most states prohibit 
use o f  provider 
involved in prior 
decision.]

1 !

A physician or other health carc 
professional who holds a 
non-rcstrictcd license in a State and 
who is appropriately credentialed, 
licensed, certified, or accredited in 
the same or similar specialty as 
manages the medical condition 
involved.

r

Reviews must be 
conducted by an 
individual with 
"appropriate" 
expertise and was not 
involved in the initial 
coverage decision.

Reviewers must be a 
physician or other 
health carc 
professional who has 
been selected by the 
plan and who has not 
been involved in the 
appealable decision.
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Ombudsman Program No provision.
•

No provision. The role of 
Ombudsmen is to:

• must assist 
consumers in 
choosing 
health 
insurance 
coverage; and

• provide 
counseling and 
assistance to 
enrollees 
dissatisfied 
with treatment 
by issuers in 
regards to 
coverage and 
respect to 
grievances and 
appeals.

W ritten Documentation 
of Adverse 
Determinations

/At least 21 states 
require written 
notification, either 
automatically or upon 
commissioner’s 
request: Arizona, 
Arkansas, California, 
Colorado, Florida, 
Georgia, Illinois, 
Indiana, Maine, 
Michigan, Nevada, 
New Hampshire, New 
Jersey, New Mexico, 
New York, Ohio, 
Oregon, Tennessee, 
Texas, Vermont, and 
West Virginia.]

Requires written notification of the 
final determination that includes:

. Specific reasons for the 
determination.

. Notice of the availability of 
the clinical review criteria 
relied upon in making the 
decision:

. A description of the review 
process established; and 

• A  ny other requirements 
specified by the Secretary.

Requires written 
notification of the 
final determination 
dial includes:

. information on 
the reason for 
the
determination,

• the procedures 
for obtaining 
additional 
information on 
the
determination.
and

• notification of 
the right to an 
external 
review.

Requires written 
notification of the final 
determination that 
includes:

. information on 
the reason for 
the
determination; 
and 

• how a 
consumer can 
appeal that 
decision to an 
external entity.

Maintenance of Internal 
Record of Process

(Most states require 
some form  o f  
maintenance o f  
internal record o f  
process./

No provision. Plans must maintain 
written records for at 
least 6 years.

Plans must maintain 
written records for at 
least 3 years.

g r ie v a n c e  p r o c e d u r e s , e x t e r n a l /in d e p e n d e n t

Procedures Elements of process include: Required when the 
service is a covered

Required when:
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[Varies among 18 
states that require 
independent review. 
Usually requires 
exhaustion of ail 
internal review 
processes first: 
Arizona, California 
(experimental or 
investigational 
therapy decisions 
only), Colorado, 
Connecticut, Florida, 
Hawaii, Maryland, 
Minnesota, Michigan, 
New Jersey, New 
Mexico, New York, 
North Carolina (two 
out of three reviewers 
on the panel must be 
external), Ohio 
(experimental or 
investigational 
therapy decisions 
only), Pennsylvania, 
Rhode Island, 
Tennessee, and 
Vermont.]

A fair, dc novo 
determination;
An opportunity to submit 
evidence, have 
representation, and make an 
oral presentation; and 
Timely access to all the 
plan’s records relating to the 
matter.

Ccrtificatu i  of Reviewer 

(Same as above.]

benefit and the benefit 
was denied because:

. it did not meet 
the plan's 
requirements 
for medical 
necessity and 
the amount 
involved 
exceeds a 
significant 
financial 
threshold; or 

. it would 
constitute 
experimental 
treatment and 
there is a 
significant risk 
of placing the 
life or health 
of the enrollee 
in jeopardy; 
and 

• the enrollee 
has completed 
the internal 
appeals 
process.

. The amount 
involved 
exceeds a 
significant 
threshold; or 

. The patient’s 
life or health is 
jeopardized.

Plans may also 
condition use of the 
external appeals 
process on exhaustion 
of the internal appeals 
process.

State licensing or credentialing must 
be developed in consultation w ith 
the NAIC.
A qualified external appeal entity 
must meet the following 
requirements:

. No conflict of interest that 
would impede entity’s ability 
to be independent;

. Appeal activities must be 
conducted by clinical peers;

. Sufficient medical, legal, 
and other expertise and 
sufficient staffing to conduct 
exr-mal appeal activities for 
the plan or issuer on a timely 
basis; and

• Any other requirements the 
Secretary may impose.

The external review 
entity must be cither:

. Licensed or 
crcdcntialed 
by the stale; or 

. A state agency 
established to 
conduct 
external 
review; or 

. Under contract 
with the 
federal
government to 
conduct 
external 
review; or 

. Accredited by 
the Secretary 
to conduct 
reviews; or 

. A fully 
accredited 
teaching 
hospital; or 

. Any other 
entity meeting 
criteria
established by 
the Secretary.

The individual

External review entity 
must be certified by 
either the state or the 
Department of Labor.
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reviewers must:
• Be 

appropriately 
crcdcntialcd or 
licensed in any 
state to deliver 
health carc 
services;

. Not have any 
affiliation with 
the plan, 
providers, 
institution, or 
services 
involved;

• Be experts in 
the condition 
involved or be 
of the same 
specialty as 
the treating 
physician;

. Receive only 
reasonable and 
customary 
compensation 
from the 
health plan; 
and

• Not be held 
liable for his 
or her 
decision.

Binding Process

(At least 10 states: 
Arizona, California, 
Connecticut, Hawaii, 
New York, Ohio, 
Pennsylvania, Rhode 
Island, Tennessee, 
and Vermont. In 
Maryland, the 
Insurance
Commissioner decides 
i f  whether or not the 
decision is binding.]

Decision is binding on the plan or 
issuer.

Decision is binding on 
the plan or issuer.

Decision is binding on 
the plan or issuer.

UTILIZATION REVIEW

Utilization Review (UR) 
Program

Required. Not required, but sets 
up procedures for 
plans that do have 
UR. Information 
below only applies if 
plan has UR.

Required.

Applicable Standards UR programs must be conducted 
consistent with written policies and 
procedures that govern all aspects of 
the program.

No provision. Plans must utilize 
written clinical review 
criteria developed with 
the input of 
appropriate physicians.
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Enrollee o r Provider 
Input

Requires physician input. No provision. Requires physician 
input.

Reviewer of Professional 
Standards

A physician or other health carc 
professional who holds a 
non-restricted license in a State and 
who is appropriately credentialcd, 
licensed, certified, or accredited in 
the same or similar specialty as 
manages the medical condition 
involved.

No provision. Reviewer must be a 
physician or other 
health carc provider.

Timeliness Standard Prior authorization within 3 
business days.
Retrospective review within 30 
days.

Prior authorization for 
routine requests 
within 30 days.
Prior authorization for 
expedited request 
within 72 hours.
Retrospective review 
within 30 working 
days.
Continuation of carc 
within 1 business day,

Prior authorization 
within 3 business days.
Continuation of care 
within 1 business day.
Retrospective review 
within 30 days.

Consistency Standard UR programs must be conducted 
consistent with written policies and 
procedures that govern all aspects of 
the program.

No provision. Must be conducted 
consistent with written 
policy and procedures.

Notice or Documentation 
of UR Decisions

Requires written notification of the 
final determination that includes:

• Specific reasons for the 
determination,

• Notice of the availability of 
the clinical review criteria 
relied upon in making the 
decision:

. A description of the review 
process established; and

. Any other requirements 
specified by the Secretary.

Notices of 
determination must 
include:

. an explanation 
of the basis of 
the
determination, 

. the procedures 
for obtaining 
additional 
information 
concerning the 
determination, 
and

. notification of 
the right to 
appeal the 
determination 
and
instructions on 
how to initiate 
an appeal.

Notices of 
determination must 
include:

. an explanation 
of the basis of 
the
determination. 

. how to initiate 
an appeal, and 

• upon request, 
the availability 
of the clinical 
review criteria 
used in
determination,

O ther Patient/Provider 
Protections

No provision. No provision. Favorable prior 
authorization 
determination must be 
treated as final for 
payment purposes.

r
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Requirements

[22 states have laws or 
regulations requiring 
quality assurance 
programs.]

Plans must establish and maintain 
an ongoing, internal quality 
assurance and continuous quality 
improvement program that includes:

• an identifiable unit with 
responsibility for 
administration of the 
program;

. a written plan for the 
program that includes:

1. the activities to be 
conducted;

2. the organizational structure;
3. the duties o r the medical 

director; and
4. criteria and procedures for 

the assessment of quality.
. Quality criteria;
. A system for identifying 

possible quality concerns by 
providers and enrollees;

. Data analysis; and

. Drug utilization review.

No provision. Plan must have a 
separate, identifiable 
unit with responsibility 
for administration,
Must have a written 
plan for program that 
is updated annually 
and;
The plan must provide 
for a systematic review 
of the type of health 
services provided, 
consistency of services 
provided with good 
medical practice and 
patient outcomes.

Data Collection Plans must collect and submit 
aggregate data on quality indicators.

No Provision. Required.

Advisory Board No provision. No provision. Advisory Board must:
• Provide 

information to 
Congress and 
Administration 
on issues 
relating to 
quality
monitoring and 
improvement 
in the health 
carc provided 
under group 
health plans 
and insurance 
coverage.

. Identify, 
update, and 
disseminate 
measures of 
health care 
quality for 
plans and 
issues 
including 
network and 
non-network 
plans

. Advise 
Secretary on 
the
development
and
maintenance of 
the minimum 
data and;
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• Advise 
Secretary on 
Standardized 
formats for 
information on 
group health 
plans and 
insurance 
coverage.

PRIVACY AND CONFIDENTIALITY

Safeguards for 
Individually Identifiable 
Information

[Most states have laws 
on privacy and 
confidentiality but 
they vary 
considerably.]

Health plans must establish 
procedures with respect to medical 
records or other health information 
maintained regarding enrollees to 
safeguard the privacy of any 
individually identifiable information 
about them.

Individuals may 
inspect and copy their 
medical records upon 
request.
Health plans (and any 
other entities that may 
possess confidential 
medical information) 
must establish 
appropriate 
safeguards to protect 
the confidentiality of 
medical records.
Violation of this 
section may result in a 
penalty of up to 5500 
per violation, capped 
at S5.000 in the 
aggregate.

Plans must:
• Establish 

procedures to 
safe-guard the 
privacy of 
individually 
identifiable 
enrollee 
information;

• Maintain such 
records and 
information in 
a manner that 
is accurate and 
timely: and

. Assure timely 
access of such 
individuals to 
such records 
and
information.

PROTECTIONS RELATED TO COVERED BENEFITS

Mandated Benefit 
Coverage

Direct access to Ob/GYNs and 
pediatricians.
Mastectomy length of stay.

Direct access to 
OB/GYNs and 
pediatricians.

Direct access to 
OB 'GYNs and 
pediatricians.
Mastectomy length of 
stay.

Drug Formularies

[11 states require 
plans to disclose the 
formulary list: 
Arizona, California, 
Florida, Idaho, 
Kansas, Kentucky, 
Michigan (upon 
enrollee request), New 
Jersey, New York, 
Rhode Island, and 
Wyoming. Eleven 
states require 
disclosure and the 
procedure to obtain 
non-formulary> drugs: 
Arkansas, California,

If a plan uses a drug formulary, they 
must:

. Ensure participation of 
participation and 
pharmacists in the 
development of the 
formulary;

. Disclose to providers and 
disclose to enrollees upon 
request the formulary list; 
and

. Provide for exceptions from 
the formulary limitation 
when a non-formulary 
alternative is medically 
indicated.

Plans must disclose 
(upon request) 
whether a formulary 
is used and, if so, a 
list of the prescription 
drugs included and 
any provision for 
obtaining 
off-formulary 
medications.

Plans must disclose 
whether a formulary is 
used and, if so, how 
decisions arc made 
regarding the inclusion 
of drugs, and provide 
for exceptions form 
formulary limitation 
when a non-formulary 
alternative is 
medically indicated.
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Connecticut, Georgia, 
Indiana, Louisiana, 
Maine, Missouri, 
North Carolina, 
Oregon, Vermont (by 
administrative rule), 
and Washington.
Ohio requires plans to 
establish a procedure 
by which an enrollee 
may obtain a 
non-formulary drug, 
but does not require 
disclosure o f  the 
drugs on the 
formulary.]

Mastectomy Length of 
Stay

[18 states require a 
minimum length o f  
stay following a 
mastectomy:

Inpatient length of stay following a 
mastectomy must be determined by 
the attending physician.

No provision. Inpatient length of stay 
following a 
mastectomy must be 
determined by the 
attending physician.

Arkansas, California, 
Connecticut, Florida, 
Illinois, Kentucky, 
Maine, Montana, New 
Jersey, New Mexico, 
New York, North 
Carolina, Oklahoma, 
Pennsylvania, Rhode 
Island, South 
Carolina, Texas, and 
Virginia.]

Balanced Billing Limits 
for Out of Network 
Services

Prohibits balanced billing for 
emergency out-of-nctwork services,

No provision. Prohibits balanced 
billing for emergency 
out-of-nctwork 
services.

ANTI-GAG RULE

Medical Communications 
Between Patient and 
Provider

[44 states ban the use 
o f "gag clauses." The 
following states have 
not enacted laws: 
Alabama, Hawaii, 
Illinois, Mississippi, 
South Carolina, and 
South Dakota.]

Plans may not penalize a health carc 
professional for advocating on 
behalf o f his or her patient or for 
providing information or referral for 
medical carc consistent with the 
health carc needs of the patient.

Prohibits plans from 
restricting 
communic tion 
between providers 
and patients regarding 
health status and 
treatment options.

The plan may not 
prohibit
communications on 
health status, medical 
carc, treatment 
options, any UR 
requirements that may 
affect treatment 
options or any 
financial incentives 
that may affect the 
treatment of the 
patient.

Exceptions Based on The health care professional may No provision. No provision.
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Religious or Moral 
Considerations

provide enrollees information 
consistent with the code of ethical 
conduct, professional responsibility,, 
conscience, medical knowledge, and 
license of the health carc provider.

1
PROVIDER PROTECTIONS

Provider Incentive Plans

(21 states ban the use 
o f  financial incentives 
between managed 
care plans and  
providers: Alaska, 
California, Florida, 
Georgia, Idaho, 
Illinois, Kansas, 
Louisiana, Maryland, 
Missouri, Montana, 
Nebraska, Nevada, 
New Jersey, New 
Mexico, Ohio, 
Pennsylvania, Rhode 
Island, Texas,
Vermont, and West 
Virginia.]

Prohibits provider incentive plans as 
defined by the 1997 BBA.

No provision. Prohibits provider 
incentive plans as 
defined by the 1997 
BBA.

Anti-Discrimination Prohibits discrimination in provider 
selection on basis of race, color, 
national origin, religion, gender, 
age, disability, or sexual orientation.

No provision. Prohibits 
discrimination in 
provider selection on 
basis o f race, color, 
origin, religion, 
gender, age. disability, 
or sexual orientation.
Prohibits 
discrimination in 
participation, 
rcimbur :mcnt, or 
indemnification 
against health 
professional solely on 
basis of professional’s 
license or certification 
under applicable sutc 
law.

Provider Contracting

(25 states have laws 
regarding provider 
contracting and 
termination rules: 
Alaska, Arkansas, 
California, Colorado, 
Connecticut, Florida, 
Idaho, Indiana, 
Louisiana, Maine, 
Maryland, Michigan, 
Mississippi, Missouri,

Prohibits plans from transferring 
liability to providers.

No provision. Prohibits plans from 
transferring liatility to 
providers.
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Montana, Nevada,
New Jersey, New
York, Ohio, t

Oklahoma, Orrgon,
Rhode Island, Texas,
Vermont, and
Virginia.]

Provider Plans must have a written process No provision. Plans must provide:
Application/Participation for the selection of participating

• Notice of theRequirements health care professionals, which
includes: rules regarding

[22 states have A WP participation;
laws. Five o f  those 
apply to physicians

. Minimum professional 
requirements;

. Notice of the rules regarding

. Written pr.ticc 
of participation 
decisions

and the remainder participation; adverse to
applies primarily to • Written notice of providers; and
pharmacies or participation decisions that • A process
pharmacists: arc adverse to professionals; 

and
within the plan 
for appealing

Alabama, • A process within the plan for adverse
Connecticut, appealing such adverse decisions.
Delaware, Florida, decisions.
Georgia (broad;
BC/BS plans only),
Idaho (broad), Illinois
(non-institutional
providers), Indiana
(broad), Kentucky
(broad),
Massachusetts,
Minnesota
(independent health
care providers),
Mississippi, New
Hampshire, New
Jersey, North
Carolina, North
Dakota, South
Carolina, South
Dakota, Tennessee
(pharmacy), Texas,
Wisconsin, and
Wyoming (broad). In
addition, at least five
other states have
"opportunity to
apply” laws, which
allow providers to
apply fo r  inclusion on
an MCOs panel but
does require the MCO
to accept all qualified
providers: California,
Georgia, Montana,
Oregon, and Texas.]

Payment Timeliness No provision. No provision. No provision.
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Provision Prohibits plans from transferring 
liability to providers.

No provision. Prohibits plans 
from transferring 
liability to 
providers.

ASSOCIATION HEALTH PLANS/MEWAS

Provision No provision. No provision. No provision.

HEALTH MARTS

Provision
[The following 19 
states authorize 
purchasing 
alliances: 
California, 
Colorado, Florida, 
Georgia, Illinois, 
Iowa, Kentucky, 
Maine, Minnesota, 
Montana, Nevada, 
New Mexico,
North Carolina, 
Ohio, South 
Carolina, South 
Dakota, Texas, 
Utah, and 
Vermont.]

No provision. No provision. No provision.

ACCELERATE 10U% TAX DEDUCTIBILITY FOR THE SELF-EMPLOYED/OTHER TAX PROVISIONS

Provision No provision. S. 326 docs not contain 
this provision. S. 300 
contains the following 
language:

. Accelerates 100% 
tax deductibility 
from 2003 to 
2000.

No provision.

COMMUNITY HEALTH ORGANIZATIONS

Provision No provision. No provision. No provision.

RESEARCH PROVISIONS

Provisions No provision. Creates the Agency for 
Health carc Research and 
Quality (currently the 
Agency for Health Care 
Policy and Research).
The purpose o f the 
Agency would be to 
enhance the quality, 
appropriateness, and

No provision.

5/5/99 4:23 P

http://www.ncsl.org/siatcfed/senatemc.liai


1999 U.S. Senate M anaged  Carc Bills http://w w w . ncsl.o rg /sa te tcdsenatem c.ncn

• health care 
services, and 

. access to such 
services.

This would be 
accomplished through 
the establishment of a 
broad base of scientific 
research and through the 
promotion of 
improvements in clinical 
and health system 
practice, including the 
prevention of diseases 
and other health 
conditions.
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P r i n c i p l e s  o f  A c c o u n t a b i l i t y  i n  M a n a g e d  C a r e  R e f o r m

The Center for Patient Advocacy strongly believes that accountability provisions are an 
essential part of any managed care reform legislation. Such provisions should be guided by the 
principle that if managed care plans choose to make medical decisions, they should be held 
legally accountable for those decisions, just as are physicians and other health care 
professionals. Patients injured by medical decisions made by their managed care insurance 
plans must have access to the courts to seek appropriate compensation and damages.

This is not to say that employers who provide health insurance should be held legally 
accountable when managed care plans cause harm. They should not, and responsible 
managed care reform legislation must address this issue. Responsible legislation should 
protect employers from liability unless they were the ones who actually made the medical 
decision that caused the harm.

While accountability is a key aspect of any managed care reform bill, the Center does not 
believe patients should be forced to access the courts in order to receive the health care they 
need, deserve and have paid for. Patients in need of care, particularly those with critical 
conditions, must have timely access to that care, and a long drawn-out court process ultimately 
will not benefit their health. The Center believes that a strong, enforceable, timely and 
independent external review process is critical to ensuring patients have access to the 
treatments their physicians deem medically necessary. Such a process must include definitive 
time frames for resolving appeals and must allow a ll patients, regardless of the cost of the 
treatment denied or the reasons for the denial, access to an external appeal following 
completion of an internal review. The external review should be binding on the health plan, and 
reviewers, in addition to being independent from the plan, must be physicians who have 
expertise in the field of medicine that is the subject of the review.

A strong external appeals process should significantly reduce the need for patients to 
immediately go to court in order to access medically necessary care prescribed by their 
physicians. Nevertheless, if a managed care plan ignores external review decisions, or 
continues its negligent and dangerous practices, it is critical that patients have the fundamental 
right to go to court.
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A PATIENTS' BILL OF RIGHTS
Nancy W. Dickey, MD, President,
American Medical Association

The American Medical Association is working aggressively to give Americans basic protection against 
abuses by some health plans. These protections, known as "The Patients' Bill of Rights," are embodied 
in legislation now before Congress.

Passage of the Dingell-Daschlc legislation - The Patients' Bill o f Rights (H.R. 3605 and S. 1890) - is 
crucial because patients arc increasingly concerned about the quality o f their medical care. They worry 
that they will not be able to see the specialists they need. They fear their health plan may deny payment 
for emergency service. They become enraged when their insurance plans sidestep their physicians and 
make medical decisions about their care. Above all, they are disturbed that, so far, Washington has been 
unwilling to act on their behalf.

The fact is, 125 million Americans arc unprotected because the federal Employee Retirement Insurance 
Security Act (ERISA) law preempts state laws that would have provided protection.

ERISA was crafted primarily to protect employee pension plans. A little noted provision at the time also 
allowed employers to self-insure for employee heaith care under federal rules that permitted exemption 
from state insurance regulations. Now more than 50 percent of employees are covered by employer 
plans that operate outside of state insurance regulation and related consumer protections. Bipartisan 
State Legislatures have supported, Democratic and Republican Governors have signed into state law 
meaningful patient protections. However, the ERJSA preemption creates a major loophole, thus, federal 
legislation is needed to extend basic patient rights to all patients in the health carc system.

Within the context of other federal guarantees for citizens, this is not an unreasonable request. 
Consumers arc protected by federal rules for fairness in the use of credit cards, for safety in purchased 
toys for children and for full disclosures when purchasing automobiles. We know patients welcome 
protections in their health insurance coverage.

In supporting patients' protections, the American Medical Association is not seeking to dismantle 
managed carc.

But we share the public's concern that the quality of care has suffered in some plans where profits seem 
more important to the managers than the quality of services they offer their patients.

To improve the system and restore the confidence of patients who rely on the system, certain rights must 
be assured. Patients should receive accurate and easily understood information that enables them to 
make informed decisions about their health plans.

Legislation also is needed to assure the right to emergency care services. When a patient experiences 
acute symptoms o f a severity that would suggest to a prudent layperson that harm might result if 
untreated, the patient should be able to seek treatment. Patients have the right to be informed of all 
treatment options, including the option of no treatment by their physicians, and treatment options not 
covered under their plans without interference of gag clauses from the plan.

Patients must have a right to fair and efficient processes for resolving differences with their health plans, 
providers or facilities that serve them. This right should extend to both internal and external review 
mechanisms in which patients arc guaranteed timely notification of medical decisions, a claims review 
process conducted by appropriately crcdentialed health carc professionals, and a reasonable process for 
resolving patient complaints. Amendments to ERISA legislation will make it possible to hold health 
plans accountable for the consequences of their decisions. When health plans engage in medical 
discriminating, they should be held accountable if patients suffer injuries as a result of treatment denials.

Furthermore, patients are willing to pay more for such protections. In a study conducted by the Luntz 
Research Companies, commissioned by the Patient Access to Specialty Carc Coalition, 67 percent said
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they would be willing to spend more for patient protections.

Fortuitously, those protections can be purchased for relatively little, according to independent studies 
conducted by the Lewin Group, Muse & Associates, Price Waterhouse, and Coopers & Lybrand. All 
indicate that patient protections are affordable. The Lewin Group examined the cost of external appeals 
and the cost o f information reporting and disclosure - elements believed to be the most costly - and 
reported that these protections would cost only pennies per person per month.

Not only is the Patients' Bill o f Rights the right thing to do, it also is an affordable thing to do. We urge 
swift passage o f the legislation by Congress and a speedy signature by the President in order to bring 
these protections home to our patients.
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Poll: Less Control of Health Care
By WILL LESTER Associated Press Writer

WASHINGTON (AP) -  Almost as many Americans say their insurance 
companies play the biggest role in their medical care as those who say 
their doctors call the shots, a new poll shows.

Women are more critical than men, with 40 percent saying the health 
care system is in worse shape than it was five years ago, says the poll 
conducted for The Associated Press. The biggest complaint was the 
inability of people to choose their own doctors,

As these concerns grow, Congress is again considering how to give 
people more control over their own health care without substantially 
increasing costs.

Nine out of 10 Americans said they were very satisfied or somewhat 
satisfied with their health insurance coverage, the survey found. Just 
over four out of 10 people in the poll said they thought their insurance 
companies had more say over their medical coverage than their doctors. 
Almost half said their doctors had the biggest say.

The poll of LOGS people taken Jan. 29 through Tuesday was done by 
ICR of Media, Pa.

Making sonic changes in the system sounds like a good idea to Thomas 
Fcaglcy, a 42-year-old father of three, whose health plan required him to 
change family doctors last year.

"There needs to be an investigation or some kind of fine tuning," said 
Feaglcy, the custodian of athletic fields at schools near Huntington, in 
central Pennsylvania.

For years, he used the team doctor as his family physician for years.

"I would have been a happy camper if I could have gotten my insurance 
and kept my doctor," he said.

The growing loss of personal control over health care has left Feagley 
uneasy about the future. He changed doctors a year ago.

When people were asked their biggest concern about health carc, the 
most-mentioned complaint was limits on their ability to pick the doctor 
of their choice, cited by 2S percent, followed by concerns about cost and 
quality.

"I know they have to have guidelines," Feagley said, but he noted his
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former doctor treats many others in his family. "We had kind of a family 
thing going or.."

The findings reflect some continued frustration with managed care, such 
as health maintenance organizations, which have controlled health care 
costs by preventing unnecessary treatment. But Americans also worry 
they may not get treatments that they some day need.

A big movement to HMOs has taken place over the past two decades. 
Most Americans who get insurance from an employer are now enrolled 
in an HMO, said Larry Levitt, director of the changing health care 
marketplace project at the Kaiser Family Foundation in Menlo Park, 
Calif.

"For many people, there has been a sea change in how they deal with 
their insurance companies," Levitt said.

O f the people in the AP poll who said they were very satisfied, the 
majority said they felt their doctor had the bigger say in their care. 
Three-fourths of those who said they were dissatisfied cited insurers as 
more likely to have the leading role.

Older people were among the most satisfied with their health carc, while 
well-educated, middle-aged people between the ages of 35 and 64 were 
more likely to have concerns with health insurance.

Levitt suggested that those with more education probably have higher 
expectations, and middle-aged adults grew up with conventional 
insurance but now must balance family responsibilities and the new 
health care system.

Almost two-thirds of the people covered by a government plan said they 
were very satisfied with their health insurance coverage, said the poll, 
which had an error margin of plus or minus 3 percentage points. Levitt 
said government plans like Medicare often offer the freedoms ofinore 
conventional insurance plans.

One of those who thinks the health care system is getting worse is 
Connie Branch, a 44-year-old mother and factory worker from 
Humboldt, Tenn., east of Memphis.

HMOs require people to get a referral to prevent them from seeing 
expensive specialists when they are not needed.

"1 know what a problem is and if I need to go to a certain doctor, I've got 
to have a referral from a family practitioner," she groused. "If I have 
trouble with my feet, why should I have to go a family doctor?"

AP-NY-02-06-99 0116EST<

Copyright Q Associated Press. All rights reserved. This material may not be published, 
broadcast, rewritten, or redistributed.
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M arch 18, 1999
Web p o s ted  a t : 1 0 :0 5  a .m . EOT (1 0 0 5  GMT)
WASHINGTON (AP) -- Differences over how far Congress should go 
to protect patient rights are on full display as debate begins in earnest 
over regulating HMOs and other managed health care plans.

Outnumbered Democrats are sure to lose on every major point as 
legislation works its way through the Senate Health, Education, Labor 
and Pension Committee, which began debate Wednesday.

President Clinton said the GOP bill, expected to win early committee 
approval, "falls far short" of what's needed.

"Today represents the first test of whether this new Congress is serious 
about providing Americans with a strong enforceable patients' bill of 
rights to assure quality health care," Clinton said in a statement. "I urge 
the committee to do everything it can to pass this test and give 
Americans the health care protections they need."

But Sen. Edward Kennedy, D-Mass., was already looking past the 
committee vote, promising reporters: "We'll win on the floor o f the 
Senate."

The GOP bill v/ould offer a mix of popular protections, including the 
right to reasonable emergency room payments, direct access to 
gynecologists for women and prohibition of much-maligned, but 
virtually nonexistent "gag rules" that prevent doctors from discussing 
all options with their patients.

But those protections would be given only to 48 million Americans 
covered by federally regulated health insurance plans. Republicans 
noted that other patients are covered by state regulations, and numerous 
states have adopted many of the same provisions.

However, the GOP bill would cover all Americans in 
employer-sponsored health plans about 75 million with a key provision 
that would give patients the right to take disputes over payments to an 
independent group of experts outside the health plan.

Democrats say all Americans should be covered by all of the bill's 
provisions.

The Democrats also want to give people new rights to sue their health 
plans over bad decisions and to require plans to pay for what doctors 
determine to be "medically necessary" care.

Committee Chairman Jim Jeffords, R-Vt., argued that more lawsuits 
are not needed and emphasized that the GOP bill would add hardly

1 o f  2 5/6/99 4:22 PM
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are not needed and emphasized that the GOP bill would add hardly 
anything to health insurance premiums.

"Our goal," Jeffords said, "is to give Americans the protections they 
want and need in a package they can afford and that we can enact."
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A ,, bill that would crack down on uninsured motorists and make sure insurance companies don't 
have the last word on medical claims went Sunday to Gov. Bill Graves.
A joint conference committee of three senators and three House members combined several major 
insurance bills into a single compromise insurance bill. The House adopted the conference 
committee's report Saturday, 95-28, and the Senate adopted it Sunday, 31-8.
Both the external review of medical claims and increased penalties for not complying with the state 
law that mandates all motorists to carry insurance are initiatives from Insurance Commissioner 
Kathleen Sebelius.
Under the bill, a consumer who war denied medical coverage by an insurance company could go to 
the Insurance Department and ask io have an independent panel of doctors review the claim. The 
panel would have to render a decision within three months, and it would be binding on the insurance 
company.
The bill also increases the fine for a first violation of driving without insurance from S200 to $300. 
Also, the fee to reinstate vehicle registration would increase from $25 to$100.
Copyright 1999 The Topeka Capital-Journal
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Shawn Hadley, M.D.* ** • Eric Carlsen, M.D. * ** 

"Diploma te, American Board of Physical Medicine and Rehabilitation 
**Diplomate, American Board of Electrodiagnostic Medicine

April 30, 1999

A laska Rehabilitation Medicine, Inc.

Honorable Norman Rokeberg, Chairman
Labor and Commerce Committee ^ Av n 7
State of Alaska House of Representatives ^
State Capitol, Room 24 
Juneau, Alaska 99801-1182

Dear Rep. Rokeberg:

I am writing regarding HB 211, Regulation of Managed-Care Insurance Plans.

I am a private-practice specialty physician located in Anchorage. I have been in practice 
since 1984. Many of the patients in my speciality are being treated for physical disabilities.

I would ask that you put yourself in the shoes of a patient covered by a managed-care 
program and consider the importance of some of the features of this bill:

It is reasonable to feel that you are being treated fairly and equitably by your managed- 
care insurance company.

You would expect that your physician would be able to give you information about all 
reasonable treatment options for your condition, regardless of whether or not those 
treatments may be considered “too expensive” by the managed-care company (no 'gag 
clauses").

You would want managed-care health insurance companies to be accountable for 
negligence if the insurance company is in fact dictating healthcare decisions. To a 
physician, the notion of an insurance company making healthcare decisions is 
distasteful and inappropriate. As a person seeking care from a physician, one should 
expect decisions with respect to one’s care to be made according to sound science and 
medical practice, not an insurance company’s bottom line.

Thank you for your consideration with respect to this important healthcare bill.

Sincerely,

Shawn Hadley, M.D. 

SH:smb

2841 DeBarr Road, Suite 11, A nchorage, Alaska 99508 • T elephone (907) 277-6333 • Fax (907) 277-6335 
3300 P rovidence Drive, Suite 01, A nchorage, Alaska 99508 • Telephone (907) 562-2600
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May 4, 1999

Honorable Norm Rokeberg
State of Alaska
House of Representatives
Chairman, House Labor and Commerce Committee
State Capitol
Juneau, AK 99801-82

RE: HB 211-Regulation of Managed Care Insurance Plan 

Dear Representative Rokeberg:

I am a private practice physician, specializing in orthopaedic 
trauma in Anchorage Alaska. I write to you today as an 
advocate for Alaska ‘s patients.

I urge you to favorably consider those elements of HB 211 
that:

1. Provide for fair and equitable treatment of the Alaska's 
patients by the managed care insurance companies by 
providing for the appropriate freedom of choice of their 
treating physicians, the reasonable continuation of care 
by the patient's physician of choice, and for a meaningful 
external, neutral review of claims denied or reduced 
based on a insurance company’s determination of the 
lack of the lack of medical necessity;

2. Provide for a more “level playing field" in the contractual 
arrangements between Alaska's physicians and the large 
managed care health insurance companies; and

3. Holds managed care health insurance companies 
accountable for negligent heaith care decisions, which 
they might make.

Thank you, for you consideration.

Bret L. Mason
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May 4, 1999

Honorable Norm Rokeberg
State of Alaska
House of Representatives
Chairman, House Labor and Commerce Committee 
State Capitol 
Juneau, AK 99801-82

RE: HB 211-Regulation of Managed Care Insurance Plan

Dear Representative Rokeberg:

I am a Physician Assistant, employed in an office 
specializing in orthopaedic trauma in Anchorage Alaska. I 
write to you today as an advocate for Alaska's patients.

I urge you to favorably consider those elements of HB 211 
that:

1. Provide for fair and equitable treatment of the Alaska's 
patients by the managed care insurance companies by 
providing for the appropriate freedom of choice of their 
treating physicians, the reasonable continuation of care 
by the patient's physician of choice, and for a meaningful 
external, neutral review of claims denied or reduced 
based on a insurance company’s determination of the 
lack of the lack of medical necessity;

2. Provide for a more “level playing field" in the contractual 
arrangements between Alaska's physicians and the large 
managed care health insurance companies; and

3. Holds managed care health insurance companies 
accountable for negligent health care decisions, which 
they might make.

Thank you, for you consideration.

S incerely r-^

.^^^^R^berts^PA-C



P a t i e n t s  f a c e  b i g  b i l l s  a s

Today’s debate: Paying for em ergency  ca re
" c f t q  0

i n s u r e r s  d e n y  e m e r g e n c y  c l a i m s

m s m  t o t f t h e p S b i l m
fail. Investigations begin.

Early last year, a Seattle woman began suf­
fering chest pains and numbness while driving. 
Tire pain was so severe that she pulled into a 
fire station seeking help, only to be w'hisked to 
the nearest hospital, where she was promptly 
admitted.

To most that would seem a prudent course 
of action. Not to her health plan. It denied pay­
ment because she didn’t call the plan first to 
get “pre-authorized,” according to an in­
vestigation by the Washington state insurance 
commissioner.

The incident is typical of the innumerable 
bureaucratic hassles patients confront as 

HMOs and other man­
aged care companies 
attempt to control 
costs. But denial of 
payment for emergen­
cy care presents a par­
ticularly dangerous 
double whammy: 

Patients facing 
emergencies might 
feel they have to 
choose between put­
ting their health at risk

E m e r g e n c y  c a r e
Emergency room s provide care fo r a  large 
portion o f the population, and most Americans 
think insurers should be required to pay for it.
Pecentage of households with a member who has visited the emergency room in past year
4 6 .5%
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and paying a huge bill they may not be able to 
afford.

► All patients are put at risk if hospitals, 
facing uncertainty about payment, are forced 
to cut back on medical care.

Confronted with similar outrages a few 
years ago, the industry promised to clean up its 
act voluntarily, and it does by and large pay up 
for emergency care more readily than it did a 
few years ago. In Pennsylvania, for instance, 
denials dropped to 18.6% last year from 22% 
in 1996.

That’s progress, but not nearly enough. Sev­
eral state insurance commissioners have been 
hit with complaints about health plans trying 
to v'easel out of paying for emergency room 
visits that most people would agree are reason­
able — even states that mandate such pay­
ments. Examples:

► Washington’s insurance commissioner 
sampled claims in early 1998 and concluded in 
an April report that four top insurers blatantly 
violated its law requiring plans to pay for ER 
care. Two-thirds of the denials by the biggest 
carrier in the state — Regence BlueShield — 
were illegal, the state charged, as were the ma­
jority of three other plans’ denials. The plans 
say those figures are grossly inflated.

► The Maryland Insurance Administration 
is looking into complaints that large portions 
of denials in that state are illegal. In a case re­
ported to the state, an insurance company de­
nied payment for a 67-year-old woman com­
plaining of chest pain and breathing problems 
because it was “not an emergency."

► Eotida recently began an extensive audit 
of the stale’s 35 HMOs after getting thousands

emergency treatments.
A report from the New York-based 

Medicare Rights Center released last fall 
found that almost 10% of those who called the 
center’s hotline complained of HMO denials 
for emergency room bills.

► ER doctors in California complain that 
Medicaid-sponsored health plans routinely fail 
to pay for ER care, despite state and federal re­
quirements to do so. Other states have received 
similar reports, and the California state Senate 
is considering a measure to toughen rules 
against this practice.

The industry has good reason to keep a 
close eye on emergency room use. Too many 
patients use the ER for basic health care when 
a much cheaper doctor’s visit would suffice. ’ 

But what’s needed to address that is better 
patient education about w hen  ER visits are jus­
tified and better access to primary care for 
those who’ve long had no choice other than 
the ER, not egregious denials for people with a 
good reason to seek emergency care.

Since the early 1990s, more than two dozen 
states have tried to. staunch that practice with 
“prudent layperson" rules. The idea is that if a 
person has reason to think his condition re­
quires immediate medical attention, health 
plans in the state are required to pay for the 
emergency care. Those same rules now apply 
for health plans contracting with Medicare and 
Medicaid.

A national prudent layperson law covering 
all health plans would help fill in the gaps left 
by this patchwork of state and federal riiles.

At the very ]ea.;t, however, the industry 
shwdd live up to its own advertised standards 
on payments for emergency care. Patients in 
distress should not have to worn' about getting
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M e m o r a n d u m

D ate: F ebruary  16, 2000

To: R epresentative Norm Rokeberg
C hair, Labor an d  Com m erce

From : R epresentative  Vic Kohring

S ub ject: Com m ittee hearin g  req u est

I w ish  to req u est a  C om m ittee hearing  on  HB 224, requ iring  the  teach e r 's  
u n io n  to give 24 h o u rs  notice before strik ing.

r £ c e / v e 0  

F£B 1«
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E-Mail: Representative_Vic_Kohring@legis.state.ak.us • Toll Fret Wear Round: (800) 468-2186
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REPRESENTATIVE VIC KOHRING

DISTRICT 26

SPO N SO R  STATEM EN T 
H O U SE BILL 2 2 4

R e p re s e n ta t iv e  V ic  K o h r in g

At th e  re q u e s t ol' the  A nchorage School D istrict, 1 am  sp o n so rin g  HB 224. 
T h is b ill ,am ends th e  Public E m ploym ent R elations Act (PERA) to  requ ire  
th a t  school d is tric ts  receive a m in im um  of th ree  w ork  days advance  
notice before a strike  can  be  called by  a  u n io n  rep re sen tin g  d is tric t 
em ployees. School d is tric ts  have been  covered by PERA since  1990. 
S ince th a t  tim e, in A nchorage alone, th ree  lab o r s tr ik e s  have  been  
co n d u c ted . P rior notice w as provided in two of th ree  cases. In Ja n u a ry , 
1999, th e  TOTEM A ssociation  of E ducationa l S u p p o rt P ersonnel called a 
s trik e  a fte r 10:00pm  on a T hursday . The s trik e  began  th e  following 
m orn ing . T he d is tric t h ad  no  tim e to provide sufficien t notice to p a re n ts  
to en ab le  them  to m ake  a lte rn a te  a rran g em en ts  for th e  care  of th e ir 
school-age ch ildren . The action  cau sed  sign ifican t b u t  u n n e c e ssa ry  
d is ru p tio n  to  fam ilies an d  p laced ch ild ren  in  a  safety  a n d  h e a lth  risk . 
T he sh o r t  notice provided abso lu te ly  no tac tica l o r s tra teg ic  b a rg a in in g  
a d v an tag e  to th e  un ion  an d  h ad  no im pact on th e  final se ttlem en t.

Im position  of a  req u irem en t to provide advance  no tice  will n o t g ran t 
u n d u e  advan tage  to  d is tr ic ts  since strike  effectiveness in  p re ssu rin g  
school b o a rd s  to g ran t m ore generous se ttlem e n ts  does n o t rely on 
su rp r ise . Em ployees will re ta in  full u se  of th e  s trik e  w eapon  while 
p ro tec tin g  fam ilies and  th e ir  school-age ch ild ren  from  u n n e c e ssa ry  risk .

I en co u rag e  y o u r su p p o rt of HB 224.

W asilla • Fairv iew  Loop • E k lu tn a  • Peters C reek
E-Mail: Represcntative_Vic_Kohnng@legis.stacc.ak.us • Toll Free Year Round: (800) 46S-21S6
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Session:
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REPRESENTATIVE VIC KOHRING

DISTRICT 26

S E C T I O N A L  A N A L Y S I S  
H O U S E  B I L L  2 2 4

T itle : An ac t req u irin g  a  public em ployee lab o r o rgan ization
re p re se n tin g  em ployees of a  school d istric t, regional ed u ca tio n a l 
a tte n d a n c e  a rea , or a  s ta te  board ing  school to give a  th re e  d ay  notice 
before strik ing .

S e c tio n  1. AS 2 3 .4 0 .2 0 0  is am ended  by adding:

(g) Before em ployees of a school d istric t, a  reg ional ed u ca tio n a l 
a tte n d a n c e  a rea , o r a  s ta te  board ing  school m ay engage in  a  strike  
u n d e r  th is  section , th e  labor organization  re p re se n tin g  the  
em ployees shall give th e  em ployer w ritten  no tice  th a t  th e  
em ployees in tend  to s trik e . The notice m u s t  be given a t  le a s t th ree  
day s before the  s trik e  m ay  begin.
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A gency : D epa rtm en t o f  Adm in istration

P h o n e : 4 6 5 - 4 4 3 0  
D a te  1 /2 4 /0 0

D a te : 1 /2 4 /0 0

P R E P A R E R  TO  P R O V ID E  A LL  D IS T R IB U T IO N  C O P IE S  TO  G O V E R N O R 'S  LE G ISLA T IV E  O F F IC E  
F o r  fu rth e r d istribu tion in fo rm ation , ca ll the G ove rn o r's  L eg is la tive  O ffice
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The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: HB 2:

HOUSE BILL NO. 224 PERA: NOTICE BEFORE STRIK

"An Act requiring a public employee labor organization representing employees of a school district, regional education 
attendance area, or a state boarding school to give notice before striking."

reco m m en d s  it be  rep la ced  I ] the sam e title
w ith  th e  fo llow ing co m m ittee  s u b s t i tu te __________________________________________  [ ] a new  title
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f t A f Y X ___________________  _________ __________
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§ 23.40.160 L abo$ d W o rkers ’ C om pensat ion  

NOTES TO  D EC IS IO NS

792-^1

Applied in Hafling v. Inlandboatmen’s Union, 685 
P.2d 870 (Alaska 1978).  ..........  -

' • »;

Sec. 23.40.160. P o w er to  investiga te  an d  com pel testim ony, (a) For the purpose 
of the investigations, proceedings, or hearings which the labor relations agency considers 
necessary to carry out the provisions of AS 23.40.070 — 23.40.260, the labor relations 
agency may issue subpoenas requiring the attendance and testimony of witnesses and 
the production of relevant evidence.

(b) The labor relations agency may administer oaths, examine witnesses, and receive 
evidence. •
. (c) The attendance of witnesses arid the production of evidence may be required from 
any place in the state a t any designated place of hearing.

(d) If a person refuses to obey a subpoena issued under AS 23.40.070 — 23.40.260, the 
superior court in the district in which the person resides or is found may, upon application 
by the labor relations agency, issue an order requiring the person to comply with the 
subpoena. (§ 2 ch 113 SLA 1972)

N O TES TO  D EC IS IO N S

Applied in Hafling v. Inlandboatmen's Union, 585 
P.2d. 870 (Alaska 1978).

Sec. 23.40.170. R egu la tions. The labor relations agency may adopt regulations 
under AS 44.62 (Administrative Procedure Act) to carry out the provisions of AS 
23.40.070 — 23.40.260. (§ 2 ch 113 SLA 1972)

N O TES  TO  D EC IS IO N S  ‘ ' 1

S tated  in Carter v. Alaska Pub. Employees Ass’n, C ited  in McGrath v. University of Alaska, 813 P.2d 
663 P.2d 916 (Alaska 1983). 1370 (Alaska 1991).

Sec. 23.40.180. P e n a lty  fo r  v io la tion  o f o rd e r  o r  decision . A person who violates 
a provision of an order, or decision of the labor relations agency is guilty of a misdemeanor 
and is punishable by a fine of not more than $500. (§ 2 ch 113 SLA 1972)

. . . .  ,  . -. N O TES  TO  D EC IS IO N S

Applied in Hafling v. Inlandboatmen’s Union; 585 
P.2d 870 (Alaska 1978) . ' * ................................ -  • .........................

Sec. 23.40.19O._ M ediation . If, after a reasonable period of negotiation oyer the terms, 
of a collective bargaining agreement, a deadlock exists between a public employer and an 
organization, the labor relations agency may appoint a competent, impartial, disinter­
ested person to act as mediator in any dispute either on its own initiative o r  on the 
request of one of the parties to the dispute. The parties may also select a mediator by 
agreement or m utual consent!- I t is the function of the  mediator , to bring the parties 
together voluntarily under such favorable auspices as will tend to effectuate settlem ent 
of the dispute, bu tneither th'e mediatbr^ nor tlie latior relations'agency has_ariy power of 
compulsion in  mediation proceedihgs'l- (§ 2"cK 113 SLA 1972)r7 ’ \  : ‘

u .  •
Sec. 23.40.200. C lasses o f publi c em ployees; a rb i tra t io n , (a) For purposes of this 

section, public employees are employed to perform services in one of the three following 
classes: ‘ ; ; ( • y..- *’ ••• . • ■ '■

(1) those services which may not be given up for even the shortest period of t im e ;..... .V-

V- (2) 
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(3) 
withe 

(b) 
jail, : 
Empl 
or the 
in a  e 
shall 
occuri 
barga 
been t 
carrie« 

(c) ’ 
sanita 

• distric 
this cl: 
of this 
safety,

. apply 1 
order e 
beguni 
or not 1 
equitie: 
employ> 
impassi 
submit 

(d) T
includei; • >
in a  s tr  
ballot t( 
negotial 
or a  sti 
arb itrat 
conduct 
Associat 
In  selec 
knowled 
educatio 
nominee 
of strikii 

(e) No 
the conci 

‘ interpret 
-(f) The 

contract 
(Uniform 
reference 
1997)

/ E ffe c t o i 
effective Mi 
“public echo

793



793 ^ S j Lv b o r  O r g a n iz a t io n s § 23.40.200

(2) those services which may be. interrupted for a limited period but not for an 
indefinite period of time; and ,

(3) those services in which work stoppages may be sustained for extended periods 
without serious effects on the public.

(b) The class in (a)(1) of this section is composed of police and fire protection employees, 
jail, prison, and other correctional institution employees, and hospital employees. 
Employees in this class may not engage in strikes. Upon a showing by a public employer 
or the labor relations agency that employees in this class are engaging or about to engage 
in a strike, an injunction, restraining order, or other order which may be appropriate 
shall be granted by the superior court in the judicial district in which the strike is 
occurring or is about to occur.’ If an impasse or deadlock is reached in collective 
bargaining between the public employer and employees in this class, and mediation has 
been utilized without resolving the deadlock, the parties shall submit to arbitration to be 
carried out under AS 09.43.030.

(c) The class in (a)(2) of this section is composed of public utility, snow removal, 
sanitation, and educational institution employees other than employees of a school 
district, a regional educational attendance area, or a state boarding school. Employees in 
th is class may engage in a strike after mediation, subject to the voting requirement of (d) 
of this section, for a limited time. The lim it is determined by the interests of the health, 
safety, or welfare of the public. The public employer or the labor relations agency may 
apply to the superior court in the judicial district in which the strike is occurring for an 
order enjoining the strike. A strike may not be enjoined unless it can be shown th a t it has 
begun to threaten the health, safety, or welfare of the public. A court, in deciding whether 
or not to enjoin the strike, shall consider the total equities in the particular class. “Tbtal 
equities” includes not only the impact of a strike on the public but also the extent to which 
employee organizations and public employers have met. their statutory obligations. I f  an 
im passe or deadlock still exists after the issuance, of an injunction, the parties shall 
subm it to arbitration to be carried out under AS 09.43.030. '• ■-

(d) The class in (a) (3) of this section includes all other public employees who, are not 
included in the classes in (a) (1) or (2) of th is section. Employees in this class may engage 
in a strike if a majority of the employees in a collective bargaining unit vote by secret 
ballot to do so. However, if an impasse or deadlock is reached in collective bargaining 
negotiations between a municipal school district, a regional educational attendance area, 
or a  state  boarding school and its employees, the parties shall submit to advisory 
arbitration before the. employees may engage in a  strike. The arbitrator selected to 
conduct the advisory arbitration m ust be a member of the American Arbitration 
Association Panel of Labor Arbitrators or the Federal Mediation and Conciliation Service. 
In selecting th e . arbitrator, the parties shall request a list of arbitrators who have 
knowledge of and’recent experience in the  local conditions in the school district, regional 
educational attendance area, or state boarding school. A list containing a t least five 
nominees who meet the qualifications of th is subsection is a complete list for the purpose 
of strik ing names and selecting the arbitrator., ..

(e) Notwithstanding the provisions of (b), (c) and (d) of this section, the employees with 
the concurrence'of the employer may agree in writing to submit a dispute arising from

' interpretation or application of a collective bargaining agreement to arbitration.
(f) The parties to a collective bargaining agreement may provide in' the agreement a 

contract for arbitration to be conducted solely according to AS 09.43.010 — 09.43.180 
(Uniform Arbitration Act) if  the Act is incorporated into the agreement or contract by 
reference. (§ 2 ch 113 SLA 1972; am §§ 3, 4 ch 1 SLA 1992; am §§ 17, 18 ch 113 SLA 
1997) •" ........' ; v V j*??:* : '•••1 .

E ffe c t o f  amendments. —  The 1992 amendment, tution" and added “other than employees of a school 
effective March 26, 1992, in subsection (c), deleted district, a regional educational attendance area, or 
"public school and other" preceding “educational insti- the state boarding school” in the first sentence, and. in
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subsection (d), added the last four sentences.
The 1997 amendment, effective September 30, 

1997, made minor stylistic changes in subsections (c) 
and (d).

Opinions of a tto rn ey  general. — Fish hatchery 
employees and area management biologists have a 
right to strike under paragraph (a)(3) and subsection 
(d). May 18, 1987 Op. Att’y Gen.

NOTFS TO DECISIONS

I. General Consideration. . . ,:j ; :
II. Arbitration. '

I. GENERAL CONSIDERATION.

C erta in  teachers n o t covered by section. —
Thachers, who are not “public employees” for purposes 
of this article, are not covered by this section. Anchor­
age Educ. Ass’n v. Anchorage Sch. Dist., 648 P.2d 993 
(Alaska 1982) (decided under former law).

S trikes by teachers. — Issuance' of injunction to 
end teachers’strike, without separate finding of irrep­
arable harm was not error, since by making these 
strikes illegal, the legislature has decided that a 
teachers’ strike would cause irreparable harm. An­
chorage Educ. Ass’n v. Anchorage Sch. Di&t., 648 P.2d 
993 (Alaska 1982) (decided under former law). • • ;

“Im passe” in  nego tia tions. — The state may 
implement unilateral contract changes when negotia­
tions reach an impasse. For Class II employees, an 
impasse is reached when the parties have reached a 
good faith impasse and the mediation process has 
been exhausted. For Class HI employees, an impasse 
is reached when negotiations are deadlocked. Alaska 
Pub. Employees Ass’n v. State, Dep’t of Admin., 776 
P.2d 1030 (Alaska 1989). . ‘ - .' . ' ■ . .. ...

S ta te’s un ila te ra l c o n tra c t changes upheld. — 
Unilateral contract changes imposed by the state 
during an impasse in negotiations with public employ- 
ees, which changes included an extension of work . 
hours, did not deprive the employees of a  property . 
interest protected by  ̂Alaska Const., art'. I, '§*18; 
Alaska Pub. Employees Ass'n ,v.. State; Dep’t of 
Admin., 776 P.2d 1030 (Alaska 1989). ' ' ’

Applied in Hafling v. Inlandboatmen’s Union, 685 
P.2d 870 (Alaska 1978). • • -'i ... '

H. ARBITRATION. v  '

Not exclusive rem edy. — The fact that an arbi­
trator cannot grant the relief afforded by a statute'is 
an indication that holding arbitration to provide an 
exclusive remedy would conflict with the statutory 
purpose. Public Safety Employees Ass’n v. State, 658 
P.2d 769 (Alaska 1983). ‘

A pplicability o f U niform  A rb itra tion  
Even though this section does provide that interest 
arbitration shall be conducted under AS 09.43.030, 
the section of the Uniform Arbitration Act (UAA)" 
providing for appointment of arbitrators by agree-, 
ment of the parties, or, in the absence of an agree-;

ment, by the superior court, the entire UAA is not 
applicable to this section. State v. Public Safety Em­
ployees Ass’n, 798 P.2d 1281 (Alaska 1990).

A pplicability o f legislative approval. — The 
legislative ’appropriation requirement of AS 
23.40.215(a) applies to arbitration awards under sub­
section (b). Fairbanks Police Dep’t Chapter v. City of 
Fairbanks, 920 P.2d 273 (Alaska 1996).

M atter fo r c o u r ts .—Arbitrability is a question for 
the courts unless the parties clearly and unmistak- 

. ably provide otherwise. State v. Public Safety Employ­
ees Ass’n, 798 P.2d 1281 (Alaska 1990).

Only n o n strik in g  em ployees en titled  to com- 
pulscfry a rb itra tio n . — This section unambiguously 
extends the right to compulsory arbitration only to 
those employees who are forbidden from striking, i.e., 
class (a)(1) employees. Class (a)(2) and (a)(3) employ­
ees are not entitled to binding arbitration simply 
because they happen to be in a bargaining unit with 
class (a)(1) employees. Alaska Pub. Employees Ass’n v. 
City of Fairbanks, 753 P.2d 725 (Alaska 1988).

Issues a rb itra b le . — The duty to maintain fit 
. premises under a collective bargaining agreement 

providing for bush housing is one for which a contract 
remedy is available arid is thus arbitrable. Public' 

' Safety Employees Ass’n v. State, 658 P.2d 769 (Alaska 
1983),. - .. . • .

Issues n o t a rb itra b le . — The legality of a clearly 
' expressed arid plainly applicable contract formula 

was held not arbitrable under the terms of a contract 
clause providing for arbitration in disputes involving 
the meaning or application of the express terms of the 

• contract. Public Safety Employees Ass’n v. State; 658 
VP.2d 769 (Alaska 1983). * -

Pecause bf the explicit nonwaiver provisions of AS 
34.03.040, the right to Bue under the Uniform Resi­
dential Landlord and Ifenant Act, AS 34.03, cannot be 
prospectively bargained away, in a collective bargain­
ing agreement which provides for arbitration. Public 
Safety Employees Ass’ri v. State, 658 P.2d 769 (Alaska 
1983)..

S tan d ard  o f rev iew .—  Appellate courts should 
apply the arbitrary and capricious standard when 
reviewing awards in compulsory interest arbitrations;

' in voluntary interest arbitrations, the standard of 
review is gross error. State v. Public Safety Employees 

-. Ass’n, 798 P.2d 1281 (Alaska 1990). .., . . '

Sec. 23.40.205. F am ily  leave. Notwithstanding any provision of AS 23.40.070 — 
23.40.260 to the contrary, an agreement between theem ployer subject to AS 23; 10.500 —
23.10.550 and an employee bargaining ( organization th a t does not contain benefit ’ 
provisions a t'leas t as beneficial to the employee as those provided by AS 23.10.500 —
23.10.550 shall be considered toebntain the .benefit provisions of those statutes. (§ 7 ch

• sv?:*

96 SLA 1992) ;  •*; ;

R evisor’s n o t e s . ? Enacfed as AS 23.4O;200(g). ' fcn.'ri:-b' '.v.d’JT' a ; , . .5'J
.v-of;: --JT-
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A L A S K A  S T A T E  L E G I S L A ' .  J R E

Wasilla, Alaska 99654 
(907) 373- ’842 
Fas -(907) 373-4729

In te rim :
600 East Railroad Avenue

Session:
State Capitol Building , Room 421 

Juneau, Alaska 99801-1182 
(907)465-2186 

Fax - (907) 465-3818

REPRESENTATIVE VIC KOHRING
DISTRICT 26

F O R  IM M E D IA T E  R E L E A S E
May 10, 1999

For fu r th e r  in fo rm ation , con tac t: 
Rep. Vic K ohring, a t  

(800) 4 6 8 -2 1 8 6

K o h r i n g  f i l e s  b i l l  r e q u i r i n g  a d v a n c e  s t r i k e  n o t i c e  
H o u s e  B ill 2 2 4  w o u ld  m a n d a te  t h r e e  d a y  n o t i f i c a t io n  b y  u n io n s

Juneau — Rep. Vic K ohring (R -W asilla /Peters Creek) h a s  filed leg isla tion  
req u irin g  th a t  a  school d is tric t be  given th ree  days no tice  b y  a  s tr ik in g  
un ion . T he A nchorage School D istric t req u ested  th a t  K ohring file th e  bill.

H ouse Bill 2 2 4  w as filed in  re sp o n se  to  the  rec en t s trik e  a g a in s t th e  ASD, 
forcing th e  sh u td o w n  of schoo ls. ' I t  was u n fa ir f o r  the union to s tr ike  a t 
the Eleven O' Clock Hour, because i t  d idn 't give parents and students a 
chance to react," sa id Kohring. "Children were turned away a t the 
door the next morning, because they had no idea schools were 
suddenly shu t down a fe w  hours before. That's a very unprofessional 
way to tre a t people."
K ohring h a s  also  exp ressed  concern  a b o u t th e  possib ility  of a  s tr ik e  by  th e  
M at-Su E d u ca tio n  A ssociation U nion, given th e ir  d issa tis fac tio n  over rec en t 
c o n tra c t nego tia tions. He sa id  h e  t ru s ts  th e  MSEA will ex tend  th e  c o u rte sy  
to th e  School D istrict o f le tting  th em  know  well in  advance  of an y  p o ten tia l 
strike. If no t, K ohring sa id  it will fu r th e r  ju s tify  h is  bill.

In ad d itio n  to  the  A nchorage School D istrict, th e  A ssocia tion  o f A laska  
School B o ard s su p p o rts  H ouse Bill 224. (See a tta c h e d  S ta tem en t.)

# # #

Wasilla • Fairview Loop • Eklutna • Peters Creek
H-Mail: Repiescntacivc_Vic_Kohring(«‘legis.statc.ak.us • Toll Free Year Round: (800) 468-2186
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A S S O C I A T I O N  O F  A L A S K A  S C H O O L  B O A R D S

Advocates f o r  A la s k a 's  Youth

S t a t e m e n t  o f  S u p p o r t

H B  2 2 4  S c h o o l  D i s t r i c t  S t r i k e  N o t i f i c a t i o n

The Association of Alaska School Boards supports HB 224, by Rep. Kohring, requiring 
that school districts receive a minimum of three work days advance notice before a strike 
can be called by a union representing district employees.

AASB’s membership passed a resolution back in 1995 calling for similar legislation, a 
few years after educators were granted the legal right to strike. The strike notification 
resolution has been passed by the membership of AASB every year since.

Specifically, AASB supports legislation which would require employees and/or their 
bargaining agencies to give a school district a 72-hour advance notice when a strike to the 
district will occur, and that would require the district to give employees and/or their 
bargaining agency a 72-hour advance notice of its intent to impose a contract on the 
bargaining agency.

Rationale: Unannounced strikes undermine public confidence in public education and do 
not serve our communities well. Strikes create security problems for facilities. The safely 
of school children would be compromised in the event school employees walked off their 
jobs without adequate notice. Also, union members should have equal advance 
notification in the event a District decided to impose a contract.

May 6,1999

316 West 1 llh Street. Juneau. Alaska 99801-1510 • Tel. (907) 586-1083 • Fax (907) 586-2995 • e-mail: oasb@pllalaska.nel

mailto:oasb@pllalaska.nel
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From. John & Kathi Gillespie To: House HESS Committee Members Date: 01/25/2000 Time: 12:30:34 PM Page 4 of 4

JSN-25-00 THE 12:01 PH #  Fffl N0, ( § }

S c h o o l  s t r i k e

F e w  d a y s ’ g r a c e  w o u l d  h a v e  h e l p e d
A nchorage p a ren ts  of public-school ch ild ren  woke up to 

an am bush  F riday  m orning. School d is tr ic t o ffice w o rk ers  
and  te a c h e r  aides voted 788*102 T h u rsd ay  n igh t to  s tr ik e .

■ ■ then  on a voice vote  called
P a r e n t s  w h n  h a  i / p  th e  s tr ik e  fo r F rid a y- T he. a r e n x s  w n o  n a v e  decision  cam e t0o la te  for

p a i d  a t t e n t i o n  k n e w  th e  even ing  new s, and  th e
a  s t r i k e  a n d  <5c h n n l  A n ch o rag e  School D is-a  s t r i K e  a n a  s c n o o i  trict which had warned

C lO S in p  W e r e  th a t a  s tr ik e  would close

p o s s i b l e .  T h e y  d i d n ' t  

e x p e c t  t o  l e a r n  o f  a  n ig h t th a t th e  s tr ik e  

s t r i k e  a t  t h e  s c h o o l  wo“ ld be8in f jd a y .
M any p a re n ts  and  stu - 

. d O O r S  O r  t h e  b u s  d en ts  d id n ’t  get th e  w ord

s t o p ,  o r  w h i l e  t h e y

W e r e  g e t t i n g  t h e i r  bling  fo r child c a re  and
C h i l d r e n  r e a d y  f o r  d is ru p te d  w ork  and  tran s-

J  p o rta tio n  schedules.
S C h O O /.  P a re n ts  who have paid
 --------------------------------------  a tte n tio n  knew  a s tr ik e
and school closing w ere possib le . T hey  d id n ’t ex p ec t to 
lea rn  o f a s tr ik e  at th e  school doo rs o r th e  bus stop , o r 
w hile (hey w ere  getting  th e ir  ch ild ren  re a d y  fo r school.

W hile th e  union’s tim ing got th e  com m unity ’s a tten tio n ,
■ i t ’s no w ay to win com m unity  su p p o rt.

Ellen Gamel, president o f Totem Association, apolo- 
^ZT '.gized Friday afternoon fo r the. diflru^tion, She said/union 
_ ; members are tired and frustrated i t  the district's stand in

;,their contract dispute. The decision to. walk out Friday re- 
fleets the depth o f that frUstratioh.

B ut th e  union would have s e rv e d  its  own cause  and th e  
com m unity  b e tte r  by giv ing  A n ch o rag e  p a re n ts  a w eek­
e n d ’s w arn ing  and tim e to  m ak e  ch ild  ca re , w ork  and  
tra n sp o rta tio n  a rran g em en ts . T he  s tr ik e  could have, begun 
T u esd ay , a f te r  th e  King holiday . B lindsid ing  thousands of 
fam ilies  F rid ay  m orning s e rv e d  no-gpe’s in te re s ts .

T  a - n  o  f t £ y  \ ( s >  , I ° \



P.Ol Bor 196614, Anchorage, Aissica 99519-6614 - (997)333-9561
A N C H O R A G E  A n c h o r a g e  S c h o o l  B o a r d

S C H O O L  .............................................  

D I S T R I C T

Kxtiii Gillespie
2741 Scafiwr Loop, Aocborage, Alrsfca 99516 
(907) 345-5335; Fax (907) 345-9891 
E-mail: GiDapic_K«thi@m«man. xui kl?. afc.ua

House HESS Testimony 
HB 224
January 25,2000
Kathi Gillespie, Anchorage School Board Member

I come before you today to ask that you support requiring school unions to 
give parents, students, employers and community members three school days 
notice before going to strike.

Last year, on one o f  the coldest and darkest days o f  the year, children were put 
in danger and the Anchorage community was disrupted by a strike o f  school 
district employees. This strike occurred without reasonable notice and 
purposefully w ithout giving parents an opportunity to  m ake arrangements for 
the  care o f  their children. All o f  the students o f  the  Anchorage School District 
were affected, even the very young and tho.-e who have significant physical and 
emotional needs.

Across our city, parents on their way to  work dropped o f f  kids at schools that 
were n o t open, employers were to ld  tha t working parents would need 
emergency leave to  stay hom e w ith their kids because that had n o t been able to  
make arrangements for them , day care workers and child care providers were 
swamped with calls from  concerned parents trying desperately to  find a  place 
to  send their child, and many, m any kids were left hom e alone because their 
parents had to  w ork and no  arrangements could be m ade fo r their care and 
supervision.

Today, we are asking for your help to make this com m on sense change in 
PERA  allowing parents and our community to  provide a safe environm ent for 
students in the unfortunate event o f  a strike o f  school personnel. W e respect 
the right to strike and in no  way w ant to gain an unfair advantage in labor 
negotiations, however we feel th a t children should n o t be placed in an unsafe 
situation to gain a  strategic negotiating advantage either.



This proposal would require no  fiscal note but would certainly be o f  gre2t value 
to the parents, children, employers and communities o f  this state. Please help 
us to  remedy this risk to  our children and support three days notice before 
shutting down schools by strike.
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r V ‘ By ROSEMARY SHtMOHARA 
^  an d  PETER POWCO .> ' Oafly Nevws-rsportofa • .
j O  a  u n ion  r e p re se n t in g
. s ch o o l d is t r ic t  o f f i c e  w o rk e rs

\  a n d  te a c h e r  a id e s  w ill s tr ik e  
t h is  m o rn in g , p rom p tin g  d is ­
t r ic t  a d m in is tra to r s  t o  can ce l 
s ch o o l to d a y  f o r  a ll A n ch o r ­
a g e  p u b l ic  s c h o o l s tuden ts .

M em b e rs  o f  th e  T o tem  A s ­
s o c ia t io n , w h ic h  rep re sen ts  
th o se  s c h o o l em p loy e e s , an d  
t h e  •• T e a m s te r s w h i c h ' p r e -  

' a e h ts  d i s t r i c t  b u s  d r iv e r s ,
’ v o te d  T h u r s d a y  n ig h t to  a u ­

th o r iz e  s t r ik e s . T e a m s te r  
le a d e rs  s a id  th e y  w o u ld 'n o t  
s tr ik e  to d ay .

T h e  s t r ik e  v o te s  c am e  a f ­
t e r  m on th s  o f  fa ile d  nego tia ­
tion s . T h e  v o te  b y  s e c r e t  b a l­
lo t  w a s  7 8 8 -1 0 2  by  T o tem  
m em b e rs  an d  104 -7  b y  th e  
T e am s te r s  U n io n  L o c a l  9 59 .

T h e  im ihn  in fo rm ed  L e e  
W ilson , th e  d is tr ic t 's  c h ie f  la ­
b o r  n e g o t ia to r , a t  1 0 :4 0  p .m . 
th a t  u n ion  m em b e rs  w ou ld  be  
on  s t r ik e  th is  m orn ing , W il­
son  s a id . T h e  ca ll c am e  to o  
la te  f o r  n ew s o f  to d ay 's  w a lk ­
o u t  to  m a k e  th e  10 pun . new s.

“ W e ’r e  d is ap p o in ted  a t  th e  
s h o r t  n o t ic e ,"  s a id  W ils o n , 
w ho s a id  i t  “ w ill a g g rav a te  
m any , m an y  p e op le ."

S u p e r in te n d e n t  B o b  
C h r is ta l  c a l le d  th e  s t r ik e  
v o te s  d isapp o in tin g . H e  sa id

. : s tr ik e ;'.
. vo teg^d iS ftppom iing>v H e  sa id ; 
^  d i j j r i ^ . h a s  m ad e  o ffe rs . jo  b o th  e m p lo y e e  g ro u p s  t h a t  
r e p re s e n t - ' i t s . “ b e s t  s h o t . I  
d o n 't  th in k  i t ’s  g o in g  t o  
ch an g e ."

T h e  d is t r i c t  h a d  a n ­
n o u n c e d  th a t i f  the n e a r ly  
1 ,0 0 0  s e c r e ta r ie s , a d m in is tra ­
t iv e  a s s is ta n ts  an d  te a c h e r  
a id e s  w a lk ed  o u t, th e  d is t r ic t  
w ou ld  c lo s e  a l l sch oo ls , a f ­
f e c t in g  4 9 ,0 0 0  s tu d e n ts . 
S p o r ts  e v en ts  and' o th e r  e x ­
t r a c u r r i c u la r  a c t iv it ie s  w ill 
n o t b e  a f f e c te d , W ilson  s a id  

\  e a r ly  to d ay .
N o n g tr ik in g  . s t a f f e r s  

s h o u ld  r e p o r t  t o  w o rk  a s  n o r ­
m a l to d ay , C h r is ta l sa id .

C h r is ta l s a id  th e  c lo s u r e  is  
n e c e s s a ry  t o  e n su re  th e  sa fe­
ty  o f  s tu d e n ts , e s p e c ia l ly  

. \ th o s e  w ith  d isa b ilit ie s . M o r e
V \  th a n  4 0 0  o f  th e  T o tem  m e m - .
\  b e r s  a r e  a id e s  w h o  w o rk  w ith  
I d is a b le d  ch ild ren .

\  W ils on  s a id  d is t r ic t  o f f i ­
c ia ls  w ill b e g in  to d a y  to  a s ­
s e s s  h ow  th e  d is t r ic t  c an  g o  
a b o u t  p ro v id in g  s e rv ic e s  to  
s tu d en ts  a n d  re op en  s ch o o ls  
d u r in g  th e  s t r ik e .

F o l low in g  T h u r s d a y  
n ig h t ’s  v o te s , th e  w o rk e r s  
vre-"* b r igh ten ed , d e f i ­
a n t  a n d  e x u b e r a n t . L o u d  
w hoop s  an d  a p p la u se  e ru p te d  
w hen  m e m b e r s  o f  e a c h  un ion  
le a rn e d  h ow  t h e  o th e r  un ion

Please see Back Page, 
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cl voted.
"Is that a statement or whatl" bus 
iver Vlkki Gross exclaimed at 
:ametera headquarters when 
don leaders announced the result 
lhe Totem vote. “That’s solldarl-
It
Hundreds of Totem members 
ayed at West High School after the 
de to sign up for picketing and 

g  gn-mnklng sessions, and some said 
ey’d be working late to prepare 

« r u  coming strike.
The drivers voted twice Thursday 
ght. In the first ballot, they voted 
i2-5 to reject the district’s final 
mtract offer. Workers soon fal- 
wed with a second vote outhorlz- 
g a strike.
A driver strike would eliminate 

ansportation for students at 29 
diools hi the EaBt und Service high 
:hool attendance areas. Disabled 
udents who ride special buses to 
1 district high schools and most el- 
nentary schools also would be 
lthout busing.
The district’s drivers handle one- 

drd of the district’s routes. The 
j-:8t are covered by a private con­
ta c to r ,  Laldlaw Transit, whose drl- 
S  jrs are also Teamsters but work un- 
^ ,ir  a separate contract Laldlaw bus 
— jutes are unaffected If the district's 
^rivers strike.
F- Drivers and Totem members said 
C3 leir major concern Is the amount of 
?  loney the district Is offering In the 
c(j irec-year contract. Instead of three

annual raises for experience, Totem 
members would get two such raises, 
and the Increase! wouldn't cover the 
increased coat'of thrijf;health Insur­
ance, they say. . ■' 'i~: V

Drivers complained’that tlte dis­
trict's offer did not giPe them enough 
b6se pay.

The district aaya Its bus drivers 
may not earn as much an hour as 
other commercial bui drivers In the 
area. However, “their total compen­
sation package Includes many bene­
fits not provided to'school bus dri­
vers employed by private contrac­
tors," Christal-and School Board 
president Harriet Drummond wrote 
lrt an op-ed essay In Wednesday’s 
Dally News.

The Teamsters Union sought rais­
es of 20 to 25 cents an hour for the 
115 drivers and bus attendants for 
each of three years. The district of­
fered step raises for experience but 
no Increase In the base pay.

Totem members make $10.90 to 
$17.30 hourly. Bus drivers make 
! 19.75 to $15.50, and bus attendants 
57.35 to $12.90. Many of them work

part time.
For some workers, strikes will lilt 

twice as hard. Teamsjera business 
agent Dnve Mitchell said he knows 
of at least a half-dozen couples who 
have members In one or both unions.

One of those couples is* Tim and 
Susan Morgan of Anchorage.

Tim Morgnn has' beSsn si district 
bus driver for 21' years'; Susan Mor­
gan Is a apodal edacation'tcaclilng 
assistant at Mears Middle School. 
Living with them are & middle 
school-age daughter, a 20-year-old 
son, a daughter who enters college 
in full, and an Infant grandchild.

“Yes, Wv are definitely In a situa­
tion where we're looking at the fact 
of losing both our Incomes," Susan 
Morgan said, ' i t r  - V  •

"You just hopc'.You.make u stand 
ond deal with'what you’ve decided. 
There’s nolliing more you can do."

The Totem union la;the district’s 
second largesl.rMenibers of the 

•biggest union, thq'.tepomra, arc fil­
ing petitions u^nlrifcTthq Schoolj 
Board to continue bacjaliung until it 
reaches agreemej^S'v^.Xbtcm and

the TdunBterai.eald Rich Kronborg, 
president of the Anchorage Bduco- 
dnnAaioclatlpo.v.
J ;Toiepi.offlcliJfl said they won’t be 

' able W  offer-striking members fl- 
napcjtl.ald but they have begun col­
lecting canoed food for anyone who 
needalt.

Teamsters members who need fi­
nancial or other support will got It 
from ‘the union during the strike, 
leaders said.

Some members of both unions 
said they are scared.

‘‘This is my income," said Margie 
Day, a 52-year-old widow who’s 
been driving a district bus for 12 
years and who supports one of her 
nine children and two grandchil­
dren. "But we feel like they're 
cheating us."

"I feel hurt that the district Is not 
fe< ling ttmt we’re Important," said 
Shirley Payette, a special education 
teaching assistant at Whaley Center, 
which serves emotionally disturbed 
children.

“This la the biggest thing some of 
these people have ever done," said 
Benny Joy, a 66-year-old retired 
state worker and substitute bus dri­
ver. After the Teamsters meeting 
broke tip, Joy scuffed hla boot across 
tlie snow In the parking lot.

"But you've got to draw the lino," 
he said.

□  Rsporlsr B o iam iry  Shlnohira cm b i  
r t ic l t td  i t  rth iroh iriO ic tn .com . R ip o rtlr  
Pitir'-*. P o ro o "  d in  • b i  ra a th sd  
pponjcO idncora.
.I  ̂■— 1 ,̂1 -  i —
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(7) ..OUSE COMMITTEE REPC_.T
Date Referred to Committee: May 13, 1999 FURTHER REFERRALS: Finance

Date of Committee Action:

The LABOR AND COMMERCE Committee considered: HB 226

HOUSE BILL NO. 226 CREDITED SERVICE FOR ON-THE-JOB INJURIES

"An Act relating to credited service under the teachers’ retirement system for education employees on leave without 
pay or receiving workers’ compensation benefits because of certain on-the-job injuries."

recommends it be replaced k ,, ^  n  n
with the following committee substitute I  S  >Y jp  ^ <55

( ] the same title 
[ ] a new title

[ ] additional referral t o _
f | attached amendment^ '

ADOPTS:______________

Committee

_________________________ Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dep0 APPROVES PREVIOUS: (DcjKJDmU )

J fiscal note(s) [ ] fiscal note(s)

[ ] zero fiscal note(s) [ t̂ zero  fiscal note(s) T)0 &

SIGNING WITH^RECOMMENDATIONS
, y  ' - o  /

DP DNP NR AM

_ ---

t /

CHAIR’S SIGNATURE



A l a s k a  S t a t e  L e g i s l a t u r e

Interim: Session:
1 1 9 N . Cushman, Suite 2 1 1  .m State Capitol, Room 4 1 6
Fairbanks. AK 9 9 7 0 1  I ---7-^itrl 1 Juneau, AK 9 9 80 1
(9 0 7 )  4 5 6 -5 0 8 1  - Phone \ wW8r - - - ^ W 'v  I  (9 0 7 )  4 6 5 - 3 7 1 9  - Phone
(9 0 7 )  4 5 6 - 0 2 4 5  - Fax (907) 4 6 5 - 3 2 5 8  - Fax

R e p r e s e n t a t i v e  J o h n  C o g h i l l

Date: May 11,1999

To: Representative Norm Rokeberg

From: Representative John Coghill Cj

Re: HB 226 Education Employees and On-The-Job Injuries

I am requesting that HB 226 be heard in House Labor & Commerce Committee. This legislation is 
very basic and accomplishes two things:

• Provides equity of credited service between TERS and PERS
• Provides that when an employee of a public school losses work time from a physical 

assault on the job, the employer would contribute to the employee's credited service.

The House HESS Committee adapted a committee substitute that addressed some clarity issues 
brought out by Retirement & Benefits.

I have attached the legislation, sponsor statement, sectional, fiscal note, and letters of support.

Thank you for your assistance in this matter.



A l a s k a  S t a t e  L e g i s l a t u r e

Interim:
119 N. Cushman, Suite 211 
Fairbanks, AK 99701 
(907) 456-5081 - Phone 
(907) 456-8245 - Fax

Session: 
State Capitol, Room 416 

Juneau, AK 99801 
(907 )465-3719-Phone 

(907) 465-3258 - Fax

R e p r e s e n t a t i v e  J o h n  C o g h i l l

Date: May 11, 1999

To: House HESS Committee Member1

Re:

From: Representative John Coghill 

Committee Substitute for HB 226

My office met with Guy Bell and Bill Church of Retirement and Benefits this morning to go over 
the language of HB 226. The purpose of the meeting was to make sure the language in the bill was 
clean and workable and the intent of the legislation was accomplished.

The original intent of this legislation was do two things:

• To provide for equity of credited service between TERS and PERS
• To provide that when an employee of a public school lost work time from a physical 

assault on the job, the employer would contribute to the employee's credited service.

Because of the manner in which legislative legal wrote Section 5 of HB 226, the intent was 
expanded to incl policemen and firefighters. The language also does not explicitly mention 
"physical assault".

The existing legislation puts language applicable to leave of absences for PERS employees who 
work for public schools in AS 39.35.120 Commencement of participation, when in fact, the 
language should be inserted in AS 39.35.330 Leave of Absence.

The term of eligibility in the existing language would be until the eligible person is eligible for 
normal retirement. The eligibility would also terminate if the employee obtains a disability pension.

For these reasons, I recommend the committee adopt a committee substitute with the attached 
amendments.



Interim:
11S N. Cushman, Suite 211 
Fairbanks, AK 99701 
(907) 456-5081 - Phone 
(907) 456-8245 - Fax

^Section 1.

^Section 2.

*Section 3.

^Section 4.

:f!Section 5.

^Section 6.

Session: 
State Capitol, Room 416 

Juneau, AK 99801 
(907) 465-3719-Phone 

(907) 465-3258 - Fax

R e p r e s e n t a t i v e  J o h n  C o g h i l l  

HB 226 Education Employees and On-The-Job Injuries

S e c t i o n a l  A n a l y s i s

Amends AS 14.25.040, TERS Membership, to provide that if a teacher is injured on 
the job as a result of a physical assault, the teacher is entitled to accrue credited 
service. This entitlement would end when the teacher is eligible for retirement or is 
placed on disability because of the injury.

Amends AS 14.25.050(a), Contribution by teachers, to provide for an exception to 
the teacher contributing to TERS when that teacher has been physically assaulted, in 
which case the employer contributes.

Amends AS 14.25.050, Contribution by teachers, by adding subsections (c) & (d).

Subsection (c) provides that the employer shall pay for the teacher's contributions 
when the teacher is off the job because of an on-the-job physical assault injury.

Subsection (d) provides a teacher who is placed in a leave of absence status because 
of an on-the-job injury or occupational illness other than an physical assault injury, 
with the same option as employees in PERS to buy credited service for the period of 
time the teacher is off the job for the on-the-job injury, receives normal retirement, 
or receives a disability pension.

Amends AS 39.35.120, Commencement of participation in PERS, puts a limit on 
an employee receiving credited service bring paid by the employer from an assault 
injury under PERS.

Amends AS 39.35.160(a), Amount of employee contributions. This provides that 
the employer not the employee who is on a leave of absence due to an on-the-job 
injury from a physical assault will make contribution at the prevailing rate.

Amends AS 39.35.160, Amount of employee contributions, to provide that that the 
employer shall pay for a public school employee's contributions to PERS when the 
employee is off the job because of an on-the-job assault injury.

A l a s k a  S t a t e  L e g i s l a t u r e

^Section 7. Provides that credited service will be applicable only to injuries rece;ved on the day 
of or after the effective date of HB 226.



A M E N D M E N T  #5

TO: HB 226

1 Page 3, line 16, after the words "because of"

2 Delete: "an"

3 Insert: a physical

4

5

6  

7

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE COGHILL



A M E N D M E N T  #5

TO: HB 225

1 Page 3, line 5

2 Delete: ""Except as provided in (c) of this section, beginning"

3 Insert: Beginning

4

.5 Page 3, line 8

6 Delete: "Beginning"

7 Insert: Except as provided in (c) of this section, beginning

8

9

1 0  

11

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE COGHILL

-1-



A M E N D M E N T  # 4

TO: HB 226

1 Page 2, Line 26:

2 Delete: "39.35.120"

3 Insert: 39.35.120

4

5 Page 2, line 27:

6 Delete: "(c)"

7 Insert: (d)

8 Page 2, line 28, after the words "who is"

9 Insert: physically

10 Page 3, line 2, after the word "eligible":

11 Delete: "to be appointed to normal retirement under AS 39.35.370(a)."

12 Insert: to receive benefits under AS 39.35.370(a) or AS 39.35.410(a).

13

14

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE COGHILL

-1-



TO: HB 226

1 Page 2, line 12

2 Delete: "takes more than 10 days"

3 Insert: "is placed in a"

4

5 Page 2, line 19, after the word "working"

6 Insert: .

7 Delete: "less the sum of contributions that the teacher made for those periods of
time and an amount equal to contributions that would have been made for the first 10 
days of leave without pay."

A M E N D M E N T  #3

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE COGHILL

-1-



r

TO: HB 226

1 Page 2, line 8, after the words "because of an":

2 Insert: physical

A M E N D M E N T  # 2

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE COGHILL

-1-



A M E N D M E N T # !

TO: HB 226

1 Page 1, line 6, after the word "is":

2 Insert: physically

3 Page 1, line 6, after the word "job":

4 Insert: , who files for benefits under AS 23.30,

5 Page 1, lines 11-12:

6 Delete all and insert:

7 under this subsection ends when the teacher is eligible to receive benefits under AS
14.25.110(a) or AS 14.25.130(a).

OFFERED IN THE HOUSE HESS BY REPRESENTATIVE COGHILL

-1-



A l a s k a  S t a t e  L e g i s l a t u r e

Interim:
119 N. Cushr.ian, Suite 211 
Fairbanks. AK 99701 
(907) 456-5081 - Phone 
(907) 456-8245 - Fax

Session: 
State Capitol, Room 416 

Juneau. AK 99801 
(907)465-3719-Phone 

(907) 465-3258 • Fax

R e p r e s e n t a t i v e  J o h n  C o g h i l l

HB 226 - On-the-Job Assault Injuries 
Sponsor Statement

In recent years, parents and educators have been looking for ways to ensure the 
safety of the children and employees of the schools. I introduced HB 226 to address 
on-the-job safety of school employees.

This legislation provides for a teacher or other employee of the public school system 
placed on leave without pay because of injuries received from an on-the-job assault 
to accrue credited service. While the individual is on unpaid leave or receiving 
workers' compensation benefits, the employer would pay the employee's 
contributions to credited service.

This legislation also amends the Teacher's Retirement System (TERS) so a teacher 
unable to work due to an on-the-job injury or occupational illness for which the 
teacher is receiving workers' compensation may opt to purchase credited service. 
Public employees already have this option under Public Employees Retirement 
System (PERS).



Interim:
119 N. Cushman, Suite 211 
Fairbanks, AK 99701 
(907) 456-5081 - Phone 
(907) 456-8245 - Fax

*Section 1.

*Section 2.

*Section 3.

*Section 4.

^Section 5.

^Section 6.

^Section 7.

Session: 
State Capitol, Room 416 

Juneau, AK 99801 
(907) 465-3719-Phone 

(907) 465-3258 - Fax

R e p r e s e n t a t i v e  J o h n  C o g h i l l  

HB 226 Education Employees and On-The-Job Injuries

S e c t i o n a l  A n a l y s i s

Amends AS 14.25.040, TERS Membership, to provide that if a teacher is injured on 
the job as a result of a physical assault, the teacher is entitled to accrue credited 
service. This entitlement would end when the teacher is eligible for retirement or is 
placed on disability because of the injury.

Amends AS 14.25.050(a), Contribution by teachers, to provide for an exception to 
the teacher contributing to TERS when that teacher has been physically assaulted, in 
which case the employer contributes.

Amends AS 14.25.050, Contribution by teachers, by adding subsections (c) & (d).

Subsection (c) provides that the employer shall pay for the teacher's contributions 
when the teacher is off the job because of an on-the-job physical assault injury.

Subsection (d) provides a teacher who is placed in a leave of absence status because 
of an on-the-job injury or occupational illness other than an physical assault injury, 
with the same option as employees in PERS to buy credited service for the period of 
time the teacher is off the job for the on-the-job injury, receives normal retirement, 
or receives a disability pension.

Amends AS 39.35.120, Commencement of participation in PERS, puts a limit on 
an employee receiving credited service bring paid by the employer from an assault 
injury under PERS.

Amends AS 39.35.160(a), Amount of employee contributions. This provides that 
the employer not the employee who is on a leave of absence due to an on-the-job 
injury from a physical assault will make contribution at the prevailing rate.

Amends AS 39.35.330, Amount of employee contributions, to provide that that the 
employer shall pay for a public school employee's contributions to PERS when the 
employee is off the job because of an on-the-job assault injury.

Provides that credited service will be applicable only to injuries received on the day 
of or after the effective date of HB 226.

A l a s k a  S t a t e  L e g i s l a t u r e



F I S C A L  N O T E
STATE OF ALASKA

1999 LEGISLATIVE SESSION
BILL NO. HB 226

m vision Date: ■ Department Affected: Administration
Title: An Act relating to credited service under the teachers’
retirement system for education employees________________
Sponsor: Representative CnL'liill_____________________

BRU: Centralized Administrative Services
Component: .ctircment and Benefits

Requestor: Health. Education and Social Services 

E x p e n d i tu re s /R e v e n u e s :

COMPONENT SERIAL NO. 64

(Thousands of Dollars)
OPERATING EXPENDITURES FY 00 FY 01 FY 02 FY 03 FY 04 FY 05

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES I o 0 0 0 0 0

CHANGE IN REVENUES ( ) 0 0 0 0 0 0

FUND SOURCE:_______________________   (Thousands of Dollars)
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0

* 0 0 4  GF
^ D 0 5  GF/Program Receipts

0 0 0 0 0 0
0 0 0 0 0 0

1037 GF/Mental Health 0 0 0 0 0 0
OTHER (1029 P/E Retire) 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

Estimate of any cu rren t  year (FY 99) cost: $ ____ 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

This legislation will have no material financial impact on the Public Employees’ Retirement System or the 
Teachers’ Retirement System.

Prepared by: Guv_Bell__________
Division: Retirement and Rcncfits

Phone: 465-4471
Date __________

Approved  by Commissioner: Robert Poe. Jr. / / ,
A/gency: Department o f  Administration Date: y / .

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office
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N E  A - A l a s k a
Affiliated with the National Education Association

H B  2 2 6  - E d u c a t i o n  E m p l o y e e s  a n d  O n - t h e - J o b  I n j u r i e s

May 11,1999

N E A - A l a s k a  s u p p o r t s  H B  2 2 6 .  T h e  b i l l  w i l l  p r e v e n t ,  e i t h e r  a  l o s s  o f  
r e t i r e m e n t  s e r v i c e  c r e d i t  o r  o u t  o f  p o c k e t  e x p e n s e  f o r  s c h o o l  p e r s o n n e l  
i n j u r e d  t h r o u g h  p h y s i c a l  a s s a u l t  w h i l e  a t  w o r k .  W e  o f f e r  t h e  f o l l o w i n g  
t h o u g h t s  i n  s u p p o r t  o f  H B  2 2 6 .

The 30lh Annual Phi Delta Kappa/Gallup Poll o f  Public Attitudes Toward 
the Public Schools showed that concern about fighting and violence replaces 
lack o f  discipline, need fo r  more control, and lack offinancial support as the 
top problems facing local public schools.

S c h o o l  p e r s o n n e l  a r e  e q u a l l y  c o n c e r n e d  a b o u t  s a f e t y ,  o r d e r  a n d  d i s c i p l i n e  
w i t h i n  s c h o o l s  a n d  c l a s s r o o m s .  T h e  n u m b e r  o f  v i o l e n t  i n c i d e n t s  a g a i n s t  
s c h o o l  s t a f f  h a s  i n c r e a s e d .  S c h o o l  d i s t r i c t s  s e e k  t o  i d e n t i f y  w a y s  t o  c o n t r o l  
a n d  r e d u c e  v i o l e n t  a c t s  w i t h i n  s c h o o l s .  T h e  r e s p o n s i b i l i t y  f o r  c o n t r o l  o f  
c l a s s r o o m s  f a l l s  d i r e c t l y  o n  t e a c h e r s  a n d  s u p p o r t  p e r s o n n e l .

B e c a u s e  o f  t h e  d e d i c a t e d  w o r k  o f  s c h o o l  s t a f f ,  s c h o o l s  r e m a i n  t h e  s a f e s t  
p l a c e  f o r  s t u d e n t s .  H o w e v e r ,  a s  s c h o o l  p e r s o n n e l  w o r k  t o  m a k e  o u r  s c h o o l s  
s a f e  f o r  a l l  c h i l d r e n ,  o c c a s i o n a l l y  a  s t a f f  m e m b e r  w i l l  s u s t a i n  a n  i n j u r y  a s  a  
r e s u l t  o f  a  p h y s i c a l  a s s a u l t .  I f  t h i s  s h o u l d  o c c u r ,  a n  e m p l o y e e  o n  w o r k e r ’ s  
c o m p e n s a t i o n  a s  a  r e s u l t  o f  i n j u r y  o r  o n  a n  u n p a i d  l e a v e  o f  a b s e n c e  
a s s o c i a t e d  w i t h  t h i s  t y p e  o f  i n j u r y  w i l l  e i t h e r  l o s e  m o n e y  o r  s e r v i c e  t i m e  i n  
t h e i r  r e s p e c t i v e  r e t i r e m e n t  s y s t e m s .

H B  2 2 6  p r o v i d e s  a  e l e m e n t  o f  r e l i e f  f o r  a  s c h o o l  s t a f f  p e r s o n  a s s a u l t e d  w h i l e  
i n  t h e  l i n e  o f  d u t y  b y  r e q u i r i n g  t h e  e m p l o y e r  t o  p a y  e i t h e r  t h e  T R S  o r  P E R S  
c o n t r i b u t i o n  f o r  s c h o o l  p e r s o n n e l  o n  l e a v e  d u e  t o  o n - t h e - j o b  p h y s i c a l  a s s a u l t .  
H B  2 2 6  w i l l  e l i m i n a t e  a  b r e a k  i n  s e r v i c e  r e t i r e m e n t  c r e d i t .

N E A - A l a s k a  a p p r e c i a t e s  t h e  w o r k  o f  R e p r e s e n t a t i v e  J o h n  C o g h i l l  i n  
c o r r e c t i n g  a  w e a k n e s s  i n  t h e  P E R S  a n d  T R S  s t a t u t e s  f o r  s c h o o l  p e r s o n n e l  
w h o  w o r k  e a c h  d a y  t o  m a k e  o u r  s c h o o l s  s a f e  p l a c e s  f o r  c h i l d r e n  a n d  
f a m i l i e s .

A N C H O RA G E  R E G IO N A L  OEE1CE • 1840 S. Hrag.iw S ired . Suite 10(1 • Anchorage, Alaska 99508 •  (9 0 7 ) 27 4 -0536  • EAX: (9 0 7 ) 274-0551 
JU N E A U  O FF IC E  •  114 Second Street • Juneau, Alaska 99801 •  (9 0 7 ) 58 6 -3090  •  FAX: (9 0 7  ) 586-2744 

FA IRBA N KS R E G IO N A L  O FF IC E  • 2118  S. Cushman Street • Fairbanks, Alaska 99701 • (9 0 7 ) 4 5 6 -4435  •  FAX: (9 0 7 ) 456 -2159



Cheryl Rankin 
Dean Whaley School

April 29. 1999

ft was a cold January day in 1993 and I was a special education secondary teacher at 
Whaley School. Whaley School is a specialized educational school for students who 
are certified sevetely emotionally disturbed. My secondary class was in physical 
education and because they had been somewhat unruly that day I was assiti'ng the 
physical education teacher. Onel 1th grade boy was verbally and physically threatening 
another student. The 11 th grader ( I ’ ll call him X) had a bat in his hand and was 
swinging it around in an extremely dangerous way. The boy he was threatening was 
yelling for assistance. I intervened on behalf of the victim and tried to talk the f lth  
grader into leaving the area. A t that point I was approximately 6 feet away from X. X 
began walking towards the door and T followed him at that same distance when, 
without any warning he swung around and charged me catapulting me into the air like a 
rag doll. According to two staff memberswho witnessed the incident, I flew 
approximately 10 feet into the air and 15 feet across the gymnasium before landing on 
my lower spine with my head snapping back and cracking on the gymnasium floor.
(At this point I should say X. was about 5'10” and weighed approximately 215 lbs. I 
am 5'2”  and weight approximately 110 lbs). My body felt paralyzed and I was unable 
to move at all for several minutes. I laid there completely unable to move while staff 
worked on me. The rest of my students were extremely agitated at what had happened 
and v,.her staff members worked with them also. 911 was called an an ambulance 
arrived shortly to transport me to Frovidence Hospital. The paramedics placed ine on a 
backboard and immobilized mo for transportation. On a level o f 0 - 10 for pain, with 0 
being no pain and 10 being the worst pain you have ever experienced, I would have to 
say the pain was a 10 and covered my entire body. I was kept at the hospital for 
several hours and was finally released with a diagnosis of trauma to the back. The 
hospital gave me anti-inflammatories and pain medication that I took daily until 1 was 
able to return to work two weeks later.

>
Within 2 days / my returning to work, I again was put in a situation where T had to

intervene between students andminjured causing me to be off work for another week.
uiiA

I received Workman’s Compensation for the time lost from work due to these injuries.' 
however, because at that time Workman’s Comp is based on an average of the three 
previous years salary (and I had worked as a substitute teacher during one o f these 
years) my average salary was not an accurate reflection of v-hat J actually made, 
therefore, monies contributed to my retirement account were, again, not an accurate 
refaction o f my time earnings. I feel that due to my being injured on the job. I have lost 
money from my retirement account. Also, due to the cronic nature of my injury. I have 
lost, every year since my injury, approximately 4 - 6 sick days yearly. Because those 
days are generally not consecutive, Workemn’s Comp, does not cover them and 1 must 
use my personal s'<*' Jays. I seldom use my personal or sick days, however, sick 
days lost thrc. v  .s act of aggression towards me. while I was doing my job. are sick 
days lost and cannot be applied towards my retirement or cashed out.

I am continually plagued by this injury and spend many of my own hours making
doctor's and physical therapy appointments. I am no longer able to cross country ski 
and have difficulty sitting for more than a half hour at a time.
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CS FOR HOUSE BILL NO. 247( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIRST LEGISLATURE - SECOND SESSION

B Y

O f f e r e d :
R e f e r r e d :

S p o n s o r ( s ) :  R E P R E S E N T A T I V E  K O T T

A BILL 

FOR AN ACT ENTITLED

"An Act requiring certain nonprofit corporations to make certain filings."

BE IT ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 10.20.585 is amended to read:

Sec. 10.20.585. Revocation of certificate of authority. The certificate of 

authority of a foreign corporation to transact business in the state may be revoked by 

the commissioner when

(1) the corporation fails to file its biennial reoort within the time

required by this chapter, or fails to pay fees or penalties prescribed in this chapter

when they are due and payable;

(2) the corporation fails to appoint and maintain a registered agent in

this state;

(3) the corporation fails, after change of its registered office or

registered agent, to file with the commissioner a statement of the change as required

by this chapter;

(4) the corporation fails to file with the department an amendment to

-1- CSHB 247( )
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its articles of incorporation or articles of merger within the time prescribed by this

chapter;

(5) a misrepresentation has been made of a material matter in an 

application, report, affidavit, or other document submitted under this chapter; [OR]

(6) the corporation is 90 days delinquent in filing a notice of change 

of an officer or director as required by this chapter: or

(7) the corporation fails to make a filing as required by

AS 10.20.633 within the time prescribed hv AS 10.20.633.

* Sec. 2. AS 10.20.590 is amended to read:

Sec. 10.20.590. Limitations on revocation of certificate of authority. The 

commissioner may not revoke a certificate of authority of a foreign corporation unless

(1) the commissioner has given the corporation at least 60 days' notice 

by mail addressed to its registered office in the state; and

(2) the corporation fails, before revocation, to file the annual report, 

[OR] pay the fees, [OR] file the required statement of change of registered agent or 

registered office, [OR] file the articles of amendment or articles of merger, [OR] 

correct the misrepresentation, or make a filing as required bv AS 10.20.633.

* Sec. 3. AS 10.20.615 is amended to read:

Sec. 10.20.615. Liability to state for transacting business without certificate 

of authority. A foreign corporation that [WHICH] transacts business in the state 

without a certificate of authority is liable to the state, for the years or portions of years 

during which it transacted business in the state without a certificate of authority, in an 

amount equal to all fees that [WHICH] would have been imposed by this chapter on 

the corporation if it had applied for and received a certificate of authority to transact 

business in the state as required by this chapter, [AND] filed all reports required by 

this chapter, and made the filings as required hv AS 10.20.633, plus all penalties 

imposed by this chapter for failure to pay the fees, the penalty for failure to make 

the filings as required hv AS 10.20.633. and a penalty of up to $5,000 per year or 

fraction of a year of operating without a certificate of authority. The attorney general 

shall bring proceedings to recover amounts due the state under this section.

* Sec. 4. AS 10.20 is amended by adding a new section to article 7 to read:

WORK DRAFT WORK DRAFT 1-LS0676U

247( ) - 2 -
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Sec. 10.20.633. Filing required, (a) A foreign corporation transacting 

business in the state and a domestic corporation shall file with the department on or 

before July 1 of each year a copy of the most recent Form 990 filed hy the foreign or 

domestic corporation with the federal government.

(b) If a foreign corporation transacting business in the state or a domestic 

corporation is not required by 26 U.S.C. (Internal Revenue Code) to file a Form 990, 

the corporation shall file a statement with the department on or before July 1 of each 

year that lists the gross amount of money received by the corporation from each source 

during the previous tax year of the corporation and the identity of each source.

(c) When making a filing required by this section, the corporation shall pay 

the department a fee established by the department by regulation.

(d) A form filed under this section is not confidential and is a public record 

under AS 09.25.100 - 09.25.220.

(e) In this section,

(1) "Form 990" means the form required by ,ue federal government for 

organizations exempt under 26 U.S.C. (Internal Revenue Code) from federal income 

tax;

(2) "transacting business" includes, notwithstanding AS 10.20.460, 

engaging in activities listed in AS 10.20.460(2) - (8).

* Sec. 5. AS 10.20.645 is amended by adding new subsections to read:

(c) If a domestic corporation fails or* refuses to make a filing as required by

AS 10.20.633, the commissioner may revoke the :ertificate of incorporation issued to

the corporation under AS 10.20.156(a).

(d) If a foreign corporation is not required to obtain a certificate of authority 

under AS 10.20.455 because its activities are not considered to be transacting business 

in this state under AS 10.20.460, or if a foreign corporation fails to obtain a certificate 

of authority that it is required to obtain under AS 10.20.455, the foreign corporation 

is subject to a penalty of $1,000 for each failure to make a filing as required by 

AS 10.20.633 if the foreign corporation engages in activities in this state. Each year’s 

failure to make a filing as required by AS 10.20.633 constitutes a separate failure for 

which a penalty may be imposed under this subsection. In this subsection, "■ ngages

WORK DRAFT WORK DRAFT 1-LS0676U
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in activities" has the meaning given to "transacting business" in AS 10.20.633.
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Alaska 3tatc iLcgtslaturc
Hi o u k  o fU c p r c s c n r a tiu c s

COMMITTEES 
JUDICIARY COMMITTEE, CHAIR 

RULES
MILITARY & VETERANS AFFAIRS 

UTILITY RESTRUCTURING 
ETHICS

INTERIM:
10928 EAGLE RIVER RD„ SUITE 141 

EAGLE RIVER, AK 99577

SESSION: 
ALASKA STA f E CAPITOL 

JUNEAU,AK 99801

Memorandum

TO: Representative Norm Rokeberg, Chairman 
House Labor & Corrrmerce^Committeeirrrmerce^C

R e c e i v e d  

FEB 2 8 2000

SUBJECT: Request for Hearing, HB 247

FROM: Representative Peti f f

DATE: February 27, 2000

I request that HB 247, an Act requiring certain nonprofit corporations to file a certain 
form, be heard as soon as possible. Enclosed with this request is the following:

o Blank CS for HB 247 
• Sponsor Statement

Backup material and teleconference requirements will be provided well before the 
hearing. Pat Harman of my staff will be handling this bill, he may be reach at x684l

JUNEAU OFFICE (907) 465-3777 TOLL FREE I-800-861-KOTT(5688) FAX (907) 465-2819 
EAGLE RIVER OFFICE (907) 694-8944 FAX (907) 694-8945 E-MAIL: r0presenlative_pete_kott@legis.state.ak.us

R e p r e s e n t a t i v e  P e t e  K o t t

mailto:r0presenlative_pete_kott@legis.state.ak.us


S p o n s o r  S ta te m e n t
H B  2 4 7

Non-profit corporations are essentially tax exempt corporations. This is a privileged 
position that non-profits receive due to their mission of public good. HB 247 will require 
non-profits to validate their status by filing annual reports stating where they get their 
funding and how they spend it. Non-profits already submit a form 990 annually with the 
Internal Revenue Service. Filing this form with the State should place little additional 
burden on non-profit corporations. HB 247 also requires foreign corporations (those non­
profits doing business in Alaska without a certificate of authority) to file with the state.

There is a legitimate State interest in ensuring that non-profit corporations really should 
qualify for that tax-exempt status. At the present time it is difficult to gather information 
about non-profits that should be a matter of public information, HB 247 will resolve this 
problem.
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CS FOR HOUSE HILL NO. 247( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIRST LEGISLATURE - SECOND SESSION

B Y

Offered:
Re f e r r e d :

Sp on so r ( s ) :  R E P R E S E N T A T I V E  K O T T

A BELL 

FOR AN ACT ENTITLED

"An Act requiring certain nonprofit corporations to file a certain form .’1

BE IT ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 10.20.535 is amended to read:

Sec. 10.20.585. Revocation of certificate of authority . The '■ertificate of 

authority of a foreign corporation to transact business in the state may be revoked by 

the commissioner when

(1) the corporation fails to file its biennial report within the time 

required by this chapter, or fails to pay fees or penalties prescribed in this chapter 

when they are due and payable;

(2) the corporation fails to appoint and maintain a registered agent in

this state;

(3) the corporation fails, after change of its registered office or 

registered agent, to file with the commissioner a statement of the change as required 

by this chapter;

(4) the corporation fails to file with the department an amendment to

-1- CSHB 247( )
New T e x t  U n d e r l in e d  [DELETED TEXT BRACKETED]
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its articles of incorporation or articles of merger within the time prescribed by this 

chapter;

(5) a misrepresentati on has been made of a material matter in an 

application, report, affidavit, or other document submitted under this chapter; [OR]

(6) the corporation is 90 days delinquent in filing a notice of change 

of an officer or director as required by this chapter: or

(7) the corporation fails to file a form required by AS l0.20.633 

within the time prescribed bv AS 10.20.633.

* Sec. 2. AS 10.20.590 is amended to read:

Sec. 10.20.590. Limitations on revocation of certificate of authority. The 

commissioner may not revoke a certificate of authority of a foreign corporation unless

(1) the commissioner has given the corporation at least 60 days' notice 

by mail addressed to its registered office in the state; and

(2) the corporation fails, before revocation, to file the annual report, 

[OR] pay the fees, [OR] file the required statement of change of registered agent or 

registered office, [OR] file the articles of amendment or articles of merger, [OR] 

correct the misrepresentation, or file a form as required hv AS 10.20.633.

* Sec. 3. AS 10.20.615 is amended to read:

Sec. 10.20.615. Liability to state for transacting business without certificate 

of authority . A foreign corporation that [WHICH] transacts business in the state 

without a certificate of authority is liable to the state, for the years or portions of years 

during which it transacted business in the state without a certificate of authority, in an 

amount equal to all fees that [WHICH] would have been imposed by this chapter on 

the corporation if it had applied for and received a certificate of authority to transact 

business in the state as required by this chapter^ [AND] filed all reports required by 

this chapter, and filed the forms as required hv AS 10.20.633, plus all penalties 

imposed by this chapter for failure to pay the fees, the penalty for failure to file the 

form as required hv AS 10.20.633, and a penalty of up to $5,000 per year or fraction 

of a year of operating without a certificate of authority. The attorney general shall 

bring proceedings to recover amounts due the state under this section.

* Sec. 4. AS 10.20 is amended by adding a new section to article 7 to read:

— — — -—       ----------------
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Sec. 10.20.633. Filing required. A foreign corporation transacting business 

in the state and a domestic corporation shall file with the department each year a copy 

of the Form 990 Filed by the foreign or domestic corporation with the federal 

government within 30 days after the deadline under federal law for the foreign or 

domestic corporation to file the Form 990 with the federal government. A form filed 

under this section is not confidential and is a public record under AS 09.25.100 - 

09.25.220. In this section,

(1) "Form 990" means the form required by the federal government for 

organizations exempt under 26 U.S.C. (Internal Revenue Code) from federal income 

tax;

(2) "transacting business" includes, notwithstanding AS 10.20.460, 

engaging in activities listed in AS 10.20.460(2) •• (8).

* Sec. 5. AS 10.20.645 is amended by adding new subsections to read:

(c) If a domestic corporation fails or refuses to file a form as required by

AS 10.20.633, the commissioner may revoke the certificate of incorporation issued to

the corporation under AS 10.20.156(a).

(d) If a foreign corporation is not required to obtain a certificate of authority 

under AS 10.20.455 because its activities are not considered to be transacting business 

in this state under AS 10.20.460, or if a foreign corporation fails to obtain a certificate 

of authority that it is required to obtain under AS 10.20.455, the foreign corporation 

is subject to a penalty of $1,000 for each ‘failure to file a form as required by 

AS 10.20.633 if the foreign corporation engages in activities in this state. Each year’s 

failure to file the form constitutes a separate failure for which a penalty may be 

imposed under this subsection. In this subsection, "engages in activities" has the 

meaning given to "transacting business" in AS 10.20.633.

* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

APPLICABILITY. This Act only applies to a corporation if the corporation is required 

under 26 U.S.C. (Internal Revenue Code) to file a Form 990 on or after the effective date of 

this Act.

WORK DRAFT WORK DRAFT 1-LS0676\H
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LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

D IV ISIO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  

L E G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A S K A State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 15, 2000

SUBJECT: CSHB 247( ) regarding nonprofit corporations (Work Order 21- 
LS0676\G)

TO:

FROM:

Representative Pete Kott 
Attn: Pat

&Theresa Bannister 
Legislative Counsel

This memo accompanies a draft o f the bill described above.

1. Interstate commerce clause. Imposing the filing requirement o f this bill on foreign 
corporations operating in this state places a burden on interstate commerce. When a bill's 
requirements place a burden on interstate commerce, this raises the issue whether the burden 
is permissible under the federal commerce clause (Sec. 8, cl. 3, United States Constitution). 
The restrictions in a bill will be valid under the commerce clause unless the burden they 
impose on interstate commerce "is clearly excessive in relation to the putative local benefits." 
See Carlson v. State, 919 P.2d 1337, 1340 n.9 ( Alaska 1996). In this case, among the 
burdens imposed on interstate commerce would be having to review Alaska law to determine 
what is required and having to file a copy of a federal form with a state department. If  these 
burdens are not clearly excessive in relation to the value of the benefits that would accrue to 
persons living in the state, the bill would not be considered to violate the interstate commerce 
clause. The burdens on the interstate providers do not, at least on the surface, appear to be 
very onerous. Therefore, the interstate commerce issue may not present a serious problem 
for your bill. But you need to be aware that the issue is present.

2. Freedom o f speech. The draft imposes a filing requirement on nonprofit corporations that 
transact business in the state, including making grants and advocating issues. This raises an 
issue under the freedom of speech protected under the first amendment to the constitution 
of the United States and Article I, Section 5 of the constitution of the State o f Alaska.

An attempt to require issue advocacy groups to file federal reporting forms and disclose their 
funding sources may be susceptible to a first amendment challenge. In 1945, the Supreme 
Court wrote: "[a]s a matter of principle a requirement o f registration in order to make a 
public speech would seem generally incompatible with an exercise o f the rights o f free 
speech and free assembly." Thomas v. Collins, 323 U.S. 516 (1945). More recently, the 
fourth circuit invalidated a North Carolina statute requiring "political committees" to register 
as such and keep records of contributions and expenditures. The court found that the statute


