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Broad-based criteria used by health plans and insurers arc objective, measurable
decision-making criteria based on sound clinical evidence, consistent with the plan’s clinical
practice guidelines®based oa “beet practices” diaLrcflect-up-to-date scientific research.
These guidelines—optimal clinical benchmarks for a given condition withno
complications—are reviewed by the health plan's quality committee whosemeznbers include
netwe icphysicians practicing in the area. The use ofguidelines in medical decision making
isnot rw. The medical community has traditionally used guidelines. In making prior
authorization determinations, health pl«<n medical professionals apply plan guidelines on a

case-by-case basis.

The proposed legislation could “lower the bar" for physicians by permitting merely
the “generally accepted” standard to prevail In effect, it would allow an individual provide!
to ignore decisions made by professional peers and adopted by a health plan as part of its

utilization process.
2. Concerns about the Use of Risky Medics! Procedures

Because Section 151 would give providers virtually unlimited autonomy with regard
to the “manner” or “setting” in which carc was delivered, it could subject patients to harm by
leading to unnecessary hospital stays and/or possible over- or under-utilization of services.
To the extent that treating physicians rather than health plans and insurers would be decision
makers regarding plan coverage determinations, the Patients’ Bill of Rights Act would
increase health plans’ exposure to civil lawsuits for punitive and other non-compensatory

damages resulting in injury or wrongful death.”

The following are examples of problems related to inappropriate treatment involving
both overtrcatment and undcrtreatment typical of those that health plan utilization
management currently addresses:

* Astudy done by HCIA with William Mercer found that ifall hospitals performed
at the benchmark levels of the top 100 hospitals, inpatient mortality and
complication rates would drop 22 percent, and the average length of stay would be
cut by about halfa day.”

* A study published in the Journal ofthe American Medical Association (JAMA) in
1993 found that 16 percent of hysterectomies performed were inappropriate.®1

» Twenty percent of cardiac pacemakers were found to have been inserted for
clearly inappropriate reasons, according to a study published in the New England
Journal cf Medicine in 1988.6L

» Twenty-threc percent of children proposed for tympanostomy tube insertion (the
most common surgical procedure in childhood) had been recommended for
inappropriate reasons according to a study published in JAMA in 1994 and
referred to in 1998.2

* Two 1992 studies of ambulatory adults and children, published in JAMA in 1997
and 1998, found that 21 percent of all antibiotic prescriptions (a total of 23.8
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million prescriptions) were used to treat colds, other upper respiratory tract
infections, oxbronchitis—conditions for which antibiotics arc ineffective and pose
* the.risk of4tfa-thrnaienffig«dvefse drug.reactions and an increase in antibiotic

resistance.®

* A study by the University of Maryland Medical School showed tharcholesterol*
lowering drugs are givento only 35 percent ofthe women and 54 percent of men
diagnosed as at risk of having a heart attack.*4

» Approximately one-third ofthe heart attack victims who could benefit from the
use ofbeta blockers, the widely accepted drag for secondary prevention after
acute myocardial infarction, are not prescribed the drug, resulting in about 18,000
deaths a year.®

» Theuse of beta blockers varies significantly across the country, from a low of
30J percent ofthe appropriate subject population to a high of 77J percent Beta
blockers are associated with a 14 percent lower risk of mortality one year after
hospital discharge.®

» A study conducted by Yale University found that only about 38 percent of the
people who could benefit from taking Warfarin, a drug that prevents up to 80
percent of strokes in people with atrial fibrillation, receive prescriptions for it6/

D. Concerns About Abrogation of Contracts
1 Insurers* Fundamental Fiduciary Duty Would Be Abolished

Health insurance policies are private contracts that spell out the rights and
responsibility s of both consumers and issuers or providers of the coverage. These contracts
establish the details ofthe relations between insurers and the insured, health plans and
administrators, and health plans and networks of providers. Moreover, standards for private
health insurance contracts also appear in state laws, including general contract law, common
law, and insurance laws and regulations.® Government health care programs, including
Medicare and FEHBP, also rely on similar “contractual” terms to delineate eligibility,
coverage obligations, and various other matters.® In the case of publicly financed health
care, the statutes and regulations that govern both state and federal programs function as
contract terms, and adherence to these terms is enforceable.

By defining medical necessity, and mandating that only the treating physician may
determine whether particular services arc “medically necessary or appropriate,” the proposed
law would both undermine the ability ofthe health plan or insurer to define “medical
necessity” and to determine whether, for purposes of coverage and reimbursement, particular
services are “medically necessary.” Accordingly, the proposed law would remove the
cornerstone of the private contract, leaving only eligibility and payment rates as subjects for
contractual agreement While the law would permit a general outline of benefits, the treating

physician would decide which particular services arc required for treatment, how those
services are provided, in what setting, and for how long.



In doing so, the low would abrogate the central tenet of insurance contracts, which are
in fact agreements in which the insurer pledges to maximize die pooled resources ofthe
many to the advantage*)#aH beneficiaries?* This obligation to make the best use ofpooled
resources is fundamental to all forms ofinsurance. With health coverage, insurers fulfill this
responsibility to those who have paid premiums by agreeing to pay onlyfbr “covered” items
and ~rvic”c Hftfftrmined tn he medicqjly necessary and appropriate. By contract, then, the
employer or the sponsor ofa group health insurance plan has obligated the health plan or
insurer to reserve coverage and payment for only medically necessary care. Similarly, an
individual purchasing individual coverage has entered into the same type of contract with the
health plan or insurer. Indeed, the insurer is legally obligated to exclude items and services
“not reasonable and necessary” for the diagnosis or treatment ofillness or iryuiy. This is true
ofall health care contracts, be they for a managed care arrangement or for fee-for-service

coverage./

2. Fiduciary Deference Under ERISA Would Be Abolished

In addition, the proposed legislation would also play havoc with claims
administration ofemployer-provided benefit plans. This is because the new law would
amend ERISA, which was in part passed to foster uniformity and predictability in the
administration and structure ofbenefits. Subjecting coverage and payment decisions to each
provider’s medical necessity determination brcaiiies ERISA's long-standing principle of
uniform claims administration and subjects employers to covering many different procedures.
Thus, it would impede employer-sponsored group health plans from granting fiduciaries
discretion to interpret established contractual terms and conditions for determining coverage
provided by employee plans, and would prevent performance ofthe duty owed to the plan by

that fiduciary.

Under current law, where ERISA plans provide discretionary authority to
administrators to interpret the plan’s terms and conditions, judicial review ofa denial ofa
benefit is based on an “arbitrary and capricious” standard. This developed under the trust-
law model of ERISA, and deference is provided to the fiduciary who is empowered to
exercise discretionary authority over benefit claims.7L The proposed legislation would
instead give deference to the treating physician, overturning years ofjudicial precedent
ERISA common law has developed important safeguards, ensuring that decisions by
administrators of ERISA group health plans arc properly made solely in the interest of
participants and beneficiaries. Courts have established a much more narrow deference to
such decisions where the financial interests of a fiduciary come into play. A significant line
of case law requires that plan administrators carefully review issues of medical necessity
including adherence to the plan’s precise definition, review ofall medical evidence, and

consultation with treating physicians.22

The proposed law also would change the nature of the fiduciary duty owed by plan
administrators. Currently, ERISA imposes strict fiduciary obligations on employer plans,
requiring administrators to act solely in the interest of the beneficiary and to pay valid claims.
A fiduciary can be held personally liable for a breach of that duty.Z3The bill appears to alter
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one ofthe principles fundamental to this body of law: changing the concept of fiduciary duty
from “prudent management ofthe plan assets for die use ofall beneficiaries” to “ensuring
that the treating ph>sicsan-ofoogbflinglo-bonofioiary ia-paid for services rendered.” 74
Accordingly, a fiduciary’s duty is narrowed significantly, with a greater duty of deference
owed to the physician treating an individual covered under the group health plan. -

E. Concerns Abont Conflictwith Public Programs
1. Separate Standard Continued for Pnbiic Programs

“Medical necessity” is common to private health insurance contracts and
governmental health insurance programs, a touchstone of “contractual” obligation for
determining coverage and payment of medical items and services. Public health insurance
programs, including Medicare and FEHBP, premise payment on “medical necessity” in order
to mfiximi7fl resources and to protect health care consumers. Medicare, for example,
excludes coverage for items and services “not reasonable and necessary.n/S The Health Carc
Finarcing Administration (HCFA) has issued regulations and circular letters instructing
medical intermediaries to adopt claims payment practices based on determination of medical
necessity. Medicare may refuse reimbursement for certain kinds ofservices and prohibit
payment o f benefits for experimental, investigational, or unproven treatments.

Federal courts have distinguished this coverage determination from medical decisions
and have opined that Medicare’s denial of payment for services “not medically necessary”
does not constitute the practice of medicine.® Indeed, in one key case, a courtheld that while
excluding coverage for services determined “not reasonable or necessary” may certainly
influence medical decisions, without such an exclusion the Secretary of Health and Human
Services would scarcely be able to regulate the Medicare program at all.77 The court further
declared that the provision does not direct or prohibit any kind of treatment, but only
determines its subsequent reimbursement.7

The federal Medicaid program uses medical necessity as a standard of coverage and
payment.® As a consequence, states have conditioned benefits upon medical necessity.10 For
example, troubled by reports of significant numbers of unnecessary surgeries performed in
the United States, in 1974 the State of New York formulated more restrictive guidelines and
controls for authorized surgical procedures in hopes of saving up to $65 million in Medicaid
costs. The state defined its “medical assistance” to mean payment for medically necessary
care. Similarly, Massachusetts restricts the amount, duration, and scope of Medicaid benefits

based upon such criteria as “medical necessity.”

The Military Health Services System, the Civilian Health and Medical Program of the
Uniformed Services (“CHAMPUS"), which provides benefits to active duly dependents,
retirees, and retirees’ dependents, employs a medical necessity standard.ll For example, in
defining the scope of benefits for the program, the statute specifies that coverage is not

provided for any service that is not medically necessary.
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2. Public Program Principles Apply to Private Contracts

These samtkey vrintiptej*ifQ app&cabki to private-OBntraccs fir health care coverage,
including managed care arrangements under which coverage and payment determinations
may occur before services are rendered.12 Same treatments have been determined sotto be
medically necessary because they were not reimbursable by Medicare under the terms ofthe
program and occurred in connection with medical research.” However, the Patients’ Bill of
Rights legislation would alter this result because such standards become irrelevant in the face
ofthe treating physician’s determination. Because every service would in feet be deemed
covered (unless fee insurer can prove otherwise), public and private insurance would be
running on two different tracks. The congruence between private and public insurance would
he destroyed. Hundreds ofprivate contracts referencing the Medicare standard, for example,
would need to be amended, causing many controversies and making any reliance on this

standard uncertain at best

V. CONCLUSION

The proposed legislation would fundamentally alter fee health care market by
relegating plans and insurers to fee role of writing “blank checks" to fee medical community.
Key coverage and reimbursement decisions would in fact be made by physicians, who would
have both economic and noneconomic incentives to overtreat, thereby driving up costs and

lowering the quality of care.

Eliminating medical necessity determinations by plans and insurers also changes the
nature of the health insurance contract It disables the private contract structure for insurers
and policyholders, leaving the provider community in command of interpreting essential
terms and conditions of contracts to which they often are not parties. Italso radically
changes the nature of fiduciary responsibilities, especially for ERISA plans. Additional
confusion would arise because the law would not apply to government health insurance
programs, which would continue to use this mechanism to assure beneficiaries of appropriate

health care and proper expenditure of scarce health care dollars.

In sum, this legislation is not an effort to protect patients but to reintroduce fce-for-
servicc reimbursement to the private marketplace, wrest control of coverage determinations
from insurers, and mnximi7g provider incomes. It undermines all health carc delivery
models, including managed care which has served as a protective mechanism for consumers
and for society as a whole. It would return our health care system to an unconstrained fee-
for-service environment By turning medical necessity determinations over to providers, the
legislation threatens to undermine the considerable progress made with respect to quality and
cost. This result would be contrary to sound public policy.
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May 7, 1999

The Honorable Norman Rokeberg
House of Representatives

State Capitol, Room 24
Juneau, AK 99801-1182 MAY D7 1999

Dear Representative Rokeberg:

Re: Alaska Patients Bill of Rights - House Bill 211

We appreciate having had the opportunity to review and comment on this
legislation’ early drafts. Most of the changes made are positive. Several of the
problems that we previously identified, from our perspective, still need to be
resolved.

The vast majority of Alaska residents are covered under self-funded employer
health plans and government plans that under federal laws and court decisions are
beyond the reach of state [NSUIANCE regulation. However, we believe that strong
arguments can be made for the State of Alaska to exercise its police powers to
protect its citizens from inappropriate health care by enacting appropriate
legislation that addresses legitimate health care concerns.

Consistent with your desire to improve protections for consumers through a
Patient’s Bill of Rights, we believe there are important issues that still must be
addressed in order to fulfill the bill’s promise.

Toward that end, we continue to recommend that:

1 addition of a purpose section that clearly states the legislative intent to
protect its citizens from inappropriate health care (not to regulate health
care plans of self-funded private and government employers) to avoid
confusion that the legislation intrudes into areas prohibited by ERISA

2.  protections proposed by this legislation be also applicable to individual
health insurance policy purchasers

3. "health care treatment decision” should be redefined in Section 2 to
explicitly include prospective and concurrent review of proposed
treatment:

4. “managed care entity” should be redefined as “any person who controls or
has a financial interest in the health care treatment decisions of a medical
care provider and the provider’ patient”

5. [N.B. The current definitions of managed carc entity and group managed
care plan remain circular.]

6. “ordinary care” should be redefined in Sec. 2 to recognize the diversity of
quality and sometimes-limited availability of care in different areas of
Alaska and to recognize that treatment locations may differ from the area
(and perhaps the State) in which a person resides

t J pnntod on recycled papor
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10.

11.

12.

13.

14.

15.
16.

17.

May 7, 1999

Section 3 be moved to a title that directly focuses on the state’s exercise
of its police powers to protect its citizens from inappropriate health care
(this is particularly important with respect to Sections 21.07.010,

21.07.040, and 21.07.050)
references to "insurance" within Section 3 be deleted

Sec 21.07.010 in Sec. 3 be rewritten to prohibit health care providers
from entering into a contract with anél E)grson that includes inappropriate
provisions [i.e., subsections (b) and (c)] or fails to include appropriate
provisions [i.e., subsection (a)].

Sec 21.07.010 (a)(6)(F) be redrafted to follow the approach that the
legislature has applied to arbitration involving insurance issues [refer to
AS 21.89.020(f)(1) and AS 21.89.035]

Sec 21.07.010 (a)(6)(F) be redrafted to require that arbitrators and
mediators are knowledgeable - that they have knowledge of
Alaska law and business practices or the requisite medical
background to understand and make decisions concerning the issues
in dispute

[Consideration should be giving to limiting the costs that may be assessed
against the health care provider and ultimately borne by the consumer.]

the availability standard in subsection Sec. 21.07.020(a)(4) should be
more clearly defined

[Reasonable availability has two major components - distance or travel
time to reach a health care provider, and wait times to be seen by a health
care provider.]

the Sec. 21.07.020(a)(4) definition for “standard of carc” for a community
should be more clearly defined to assure enforceability

[A focus on the community where the patient resides may present
compliance difficulties for the managed care entity. They may not know
where a group’s members live, and membership in a group may change.
An alternative approach may be to focus on service areas and require that
out of area service be reimbursed on the same basis as inside the service

area.
A focus on the community may also inadvertently reduce consumer choice.
A person who lives some distance from an urban center might be denied
the opportunity to select a managed care plan because all health services
were not available in the community where the person resided. For many
employers, the requirement that health care services be available in the
community where a covered person resides may reduce choice. Many
employers have employees that commute or employees that are not all
located in an urban area.]

Section 21.07.020(a)(5) be amended to require all utilization review
decisions to be made as soon as practicable within maximum time limits.

“Working days”, Sec. 21.07.250(15), should be amended to define the
holidays that are not working days.

Section 21.07.020(a)(6) establish minimum standards for an internal
appeal mechanism.
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[A managed care entity should be required to provide information and
access for the patient or the patient’s representative and health care
provider to present information. How is the patient to know what should
be presented? Who may perform the review (a person not involved in the
original decision to provide a fresh review of the information)? What
weight is to be given to the individual patient’s symptoms, test results,
and diagnosis versus the managed care entity’s predetermined protocols?
These questions should all be answered or the division should be
specifically granted authority to establish appropriate regulations.]

IS. Sec. 21.070.050(b)(4) be modified to remove its economic disincentives for
appeals

19. the conflict between Sec. 21.070.050(b)(4) and Sec. 21.070.050(b)(5) be
eliminated

20. the definition of “managed care" in Sec. 21.07.250 be modified to focus on
utilization review rather than networks.
[A managed care organization may not have a network, but treatment pre-
approval and concurrent and retrospective utilization review requirements
may still be abusive or abused.]

21. the intent of Section 21.42.390 be clarified and

22. Sec. 21.42.390(b) be modified to provide that medical necessity and
utilization review protocols and guidelines be developed with the
participation and perhaps approval of Alaska health care providers.

Version D contains a new provision on lines 9 and 10 of page 2 [Sec. 09.65.175(c)(2)]
that exempts employers and employer associations from the section. The exception
is not granted to labor organizations or other potential plan sponsors. Though the
exception is limited to entities that do not make health care treatment decisions, it
would also appear to apply to entities that use unqualified surrogates in an attempt
to avoid responsibility. Both with respect to this new section, our final
recommendations are that:

* labor and other non-insurance groups that sponsor plans (as opposed to plan
operators or managers) be included within the exception and

» the loophole for surrogate use be eliminated.

Again, thank you for the opportunity to share our knowledge and experience.
can help you in any way, please feel free to call on us.

If we

Very truly yours

Marianne K/Burke
Director

MI\B/JF/lvs5372.doc
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April 30. 1999

The Honorahle Norm fiokoborg _

State of Alaeka Houee of Representstivos
Chairman, House of Labor & Commerce Committee
State Capitol

Junoau, AK 99801

Re: };?use Bill HB211-Regulation of Managed Care Insurance
an

Doar Representative Rokeberg:

| am a private practicin% general surgeon _in Anchpragie who

has boon in Alnoka for 25 years. | am writing this Tetter in
supi)ort of Houea Bill HB21T as an advocate of all patients and
hoalth care consumers in the state of Alaska.

| feel HB211 should be passed In order to provide for fair
and aquttablo troatment of Alaskans by managed care insurance
companies. It is my understanding this bill provides for
appropriate froodom of choice of Ph_yswlane as well as a
mechani8a for neutral review of claims doniod or reduced by
the Insurance companies' unilateral determination concerning
medical necessity. It would aloo provide for more equitable
negotiation In contractual arrangements betweon Alaoka
ph(}/slmar.s and managed care insurance companies. Finally,
and perhaps most importantly, it would hold managed care
insurance companies accountable for their negligent health
care decjoiono which would put the liability where it belongs
whan patients are denied care,

Eh??k you very much in advance for consideration of this
|

Sincerely,

.o
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May 6, 1999

Jim Jordan

Executive Director

Alaska State Medical Association
4107 Laurel Street

Anchorage, AK 99508

Dear Jim:

On behalfof the American Medical Association (AMA), | have had an opportunity to
read and analyze Alaska House Bill 211, relating to managed health care and patient
rights, .As you know, the AMA strongly supports patient protection initiatives which help
ensure that high quality health care services arc delivered to patients, white balancing the
needs of physicians and health insurance companies in a commercially reasonable
manner. HB 2 11 contains several key provisions which, ifenacted, would address
problems that exist in the managed care marketplace which can inhibit patients’ ability to

receive quality care

The AMA believes any managed care health plan that makes medical determinations
should be held accountable for negligent decision-making that results in harmto a
patient. Physicians and either health carc providers may be held liable tor their
negligence, and health plans should be no exception to this rule. HB 211 addresses this
inequity by creating a cause of action for patients or their representatives against health
plans for negligent decision-making, and by prohibiting hold harmless clauses.

Many managed care enrollees are being denied important care that health plans axe
deciding is not "'medically necessary” through utilization review procedures. Th~se
determinations occur after a patient’s treating provider, using professional judgment, has
determined that a covered treatment or service is 01 was necessary for the health of the
patient. The AMA believes that all health plans conducting utilization review should
establish an external appeals process whereby physicians, other health care providers, and
patients can have coverage denials reviewed by physicians who are not affiliated with the
health plan H3 211 contains a provision whereby patients, providers, or representatives
may appeal adverse medical necessity determinations and have their decision reviewed
by an entity whose members arc not affiliated with the health plan. Tliis decision would
be binding, but would allow patients to pursue judicial review.
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Critical to an effective external appeals process is a lair statutory definition of “medical
necessity”. Many health plans are defining “medical necessity™ as the shortest, least
expensive treatment or service as determined by the health plan, or in other ambiguous
manners. This type of definition clearly raises the question as to whether some plans are
basing their determinations not on what's best for the patient, but what will most help the
plan's bottom line. HB 211 contains a solid definition of “medical necessity"”, basing the
determination on what a prudent physician would provide to a patient, consistent with

generally accepted standards of medical practice.

Also noteworthy are HB 211 's provisions on network adequacy, gag clauses, emergency
care and the "prudent layperson™ standard, and discosure requirements for health plans.
These initiatives are critical in ensuring patients receive the highest possible quality of

carc in today’s managed carc marketplace.

Thank you for the opportunity to review and comment of various provisions of HB 211
We look forward to hearing about the passage ofthis legislation. Please let us know if
we may be of assistance to you with this or any other legislative effort.

Sincerely,

b )

Senior Legislative Attorney
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e-mail: Represenlative.Norman.HokeQOergOlegis.sialo.ak us

Representative Norman Rokeberg

Sponsor Statement
HB211

Alaska Patients Bill of Rights

Patients need assurance the quality of their health care will not be compromised as managed care
expands. HB211requires managed care entities to provide a reasonable standard of health care, and holds
them civilly liable if they do not. It also establishes requirements for contracts between managed carc
entities and their health care providers, patients and their group managed care plans, and health carc insurers
and their insureds, providing patients with the following:

e access to emergency room services a point-of-servicc plan option, allowing

e uniform copayments among health care insureds to choose their own doctor
without referral or prior authorization

from their managed carc entity
follow-through of preapproved
payment

quick utilization review decisions
opportunity for internal and external
appeals of utilization review decisions

providers

* local availability of medical services

o full disclosure of treatment options

» choice of health care providers,
including specialists

e clear descriptions of covered items and
services, benefits, procedures,

compensation methods, availability added protection from denial,
(and exclusions) of prescription reduction, or termination of payment
medications and the availability of for health care services

translation or interpreter services

In addition, this legislation gives health care providers the freedom to share all testing and treatment
options with their patients, and lets them advocate for their patients without the risk of being penalized or
terminated by the managed care entity they contract with. It also prohibits contracts between managed carc
entities and health care providers from including “hold harmless"” clauses for the managed care entity or
financial incentives for providers to withhold medically necessary services.

While it streamlines the health care system, managed care may also increase the vulnerability of
patients and doctors, resulting in a lower quality of carc. HB211is necessary to ensure continued quality
health care in the face ofa growing managed care industry.

| urge you to support this legislation.
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Q uestionnaire

Sand Lake - Spenard - Taku/Campbell - Turnagain April 1999

Dear Friends and Neighbors,

Thankyou for taking the time to complete my 1999 Legislative Questionnaire. |

always enjoy knowing your thoughts and ideas - it's important to me.
The Legislature has much to do during the next few weeks. Please continue to

keep me advised through letters, phone calls, public opinion messages, and e-mail.
Gayle and I look fonward to returning home and seeing many ofyou during the

summer and fall.
Ofthe 4,157 mai'e.d, 314 or 7.5% were returnecjAtfmy office prior to April 14,

1999. Bestregaro
Rokeberg
-,‘ -V -.V MW.- V-- ] ] [
546

How many voters are inyour household?
(Ifyou wish, you may copy this questionnaire or indicate a difference of opinion on a particular answer in the

margin.)
AlJune 1999 deadline has been established for the start of federal takeover of Alaska's subsistence fishery.

Senators Murkowski and Stevens say there will be no more moratoriums.

Do you support a constitutional amendment treating "rural” subsistence users differently

a.
Yes 118 No 762

than "urban" subsistence users?

b. Would you support a constitutional amendment establishing subsistence "uses™ as the highest and best
Yes 171 No 94

use of fish and game in times of shortage?
Do you believe that the ANILCA legislation (federal law) should be changed to agree with Alaska's

Constitution rather than changing our Constitution to accommodate federal law? (Please select one)
Change ANILCA 209

Change Alaska Constitution 63

d. Would you support a constitutional amendment establishing a rural subsistence priority in times of shortage
Yes 197 No 88

to stop federal control of fish and game?

Should legislative sessions be held in Anchorage rather than Juneau? Yes 243 No 61

Should Alaskan businesses, who exercise due diligence and good faith in fixing their Y2K problems,
Yes 197 No 91

be immune from Y2K lawsuits?

Do you think Alaskans and Alaska's economy will suffer because of Y2K? Yes 48 No 241

Do you think that individuals

lam working on a patients' bill of rights addressing some managed care issues.
Yes 299 No 5

should have the option of selecting their own doctor?

Would you be willing to pay a higher insurance premium or co-payment in order to be able to select your own
Yes 173 No 125

health care provider?

When a home inspector issues a report on your home prior to a sale, should that inspector have any liability for
Yes 221 No 60

the report above the cost of the report itself?
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

&907) 465-3867 or 465-2450 STATE OF ALASKA .
AX g907) 465-2029 130 Seward Street. Suite 409
Mail Stop'3101 Juneau, Alaska 99801-2105

ME iIM.QRAISXLUIM April 30. 1999

SUBJECT: Sectional Summary of HB 2 11.

TO: Representative Norman Rokeberg

Attn: Tracy
FROM: Mithael F. Ford /fy /

Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary-matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its contents.
If you would like an interpretation of the bill as it may apply to a particular set of

circumstances, please advise.

S.ectiojiJL. Short title for section 3.

S.c.c.tioji_2. Imposes civil liability on managed care entities for certain health care acts.
Creates a defense to the civil action and certain exclusions to liability.

S.c.ctioii_3., Imposes certain provisions that must be included in a contract between a health
care provider and a managed care entity. Specifies that certain provisions cannot be included
in a contract between a health care provider and a managed care entity. Prohibits an
indemnification clause in a contract between a provider and a managed care entity. Requires
contract provisions be filed with and approved by the director of the division of insurance.
Requires that group managed care plans include certain contract provisions. Imposes certain
requirements regarding a covered persons choice ofa health carc provider, including a point-
of-servicc option, continuing treatment by a health care provider whose contract is
terminated, and notification when a provider contract is terminated for cause. Specifies that
medical and financial information concerning a covered person or applicant is confidential.
Establishes an external appeals mechanism for covered persons.

S.evtiMi_d. Prohibits a health care insurer from limiting a covered persons choice of a health
care provider or limiting information on care or treatment. Requires that treatment decisions
be made by a licensed health care provider trained in the area in question and that denial of
coverage occur only after consultation with the treating provider. Establishes a private cause

of action for enforcement of rights created under this section.



Representative Norman Rokeberg
April 30. 1999
Page 2

.Section 3. Repeals a duplicative provision of law.
Section 6. Effective date.

MFF:glc
99-221.4lc
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Fellow American Academy ol Physical Medicine & Rehabilitation

Transmitted bv Facsimile

May 3. 1999

Honorable Norm Rokeberg

Stato of Alaska

House of Representatives

Chairman, House Labor and Commerce Committee

State Capitol
Juneau, AK 99801-1182

Re: HB 211 - Regulation of Manage Care Insurance Plan

Dear Representative Rokeberg:

| am a private practice specialist physlcfap practicing in Anchorage. Alaska. |
write to you today as an advocatelor Alaska's patients.

| strongly favor key elements of HB 211. These include the following:

1. Provide for fair and equitable treatment of Alaska's patients by the managed
care insurance companlesbyproviding,for.the appropriate freedom of choice
of their treating physicians,'the teasonable continuation of care by the
patient's physician of choice,'ancifbr a meaningful external, neutral review of
claims denied or reduced based on an Insurance company's determination of
the lack of medical necessity. (Other states who have not maintained this
protection of patient's fights are now*re.:gretting th>ei1rumistakes);

2. Provide for a more "level playing-fieid" in the contractual arrangements
between Alaska’s physicians apd thejarge managed care health Insurance

companies; and
o

3. Holds managed care health insurance companies accountable for negligent
health care decisions that they might make. (This has clearly been found
reasonable in other states such as Texas.)

Tnank you for your consideration.

2641 DrButt Road ¢ Suite 4.1 » Anchorage. Alaska 905118
Telephone (907) 277 9777 *(800) 47S 977S »Fac.iimilc (907) 277-9773 « E-Mail aiapine@ala.ika.net
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jlloporajile Norm Rokeberg

iSiate of Alaska

jHotjBe ¢ f Representatives

JChilirmi i|i, House Labor and Commerce Com nittee

«SiHio Ci jjiiol

JJun”™DU, 1AK 99R01-1182

L. *

Rc: HIIMNJI - Regulation of Managed Carclr suntnce Plan

bear Rebrweniative Rokeberg;

1

tun a pediatrician in private practice in Anch >rage Alaska, This letter is written today in
ny foie jiifadvocate for my pediatric patients.

I<Vjil) Mtidagcd Health Care knocking on our goor and with all the complaints
i}evert>ercjinc around the lower 48 where mam ged care has become so firmly entrenched
iji is ohvlbus that now is the time to take a closs look at the programs and all they entail.
Now is thje time to decide where and what wc n Alaska ought to have In place to have
1001Ccot|jrols and some oversight.

| o

l.urge yop to favorably consider those clement of HB 211that:

a) I Allow patients reasonable choice inpjewiditig OH tA6iF owti fhysivian providing
ctaniinuit}' of care. Allowing choice as to the nlost appropriate sub-specialist (e.g.:
avowing kjie choice of a pediatric nphthalmolo jisl to care for a Childs' eye problems).
Fcquirlng claims to be reviewed by physicians
bpfinro th~l claim can be denied, and that the re ison for the denial must be staled.
(Jcdical ~cccessity is really specialty specific).

b); Any program must allow a level pla ing field in contractual arrangement
nitlviiics [jctween the physicians and the large tcalth carc organizations.

c) *Managed health care organizations ijnust be legally and financially responsible
tyr their excisions.

d) !G;ig clauses must be forbidden sincq they clearly preclude patients from being
U Id “the SVholo picture.”

T innk yotjx’for your consideration.

nee

O EHS »»e



Adam A. Arita, MD.
15612 Bridgeview Drive
Anchorage. AK 99516
Home: (907) 349-7350

Fax: (907) 349-7820

E-Mail: aaariu”alnska-net

30 April 1999

Honorable Norm Rokeberg

State of Alaska _

House of Representatives _
Chairman, House Labor and Commerce Committee

Stare Capirol
Juneau, AK 99301-1182

Re: HB 211— Regulation of Managed Care Insurance Plan

Dear Representative Rokeberg:

| am a private Eractice hysician, specia_lizingi in anest_hesiologz and pain management. | practice in
Anchorage, AK at the Providence Hospital. 1am writing to ask for your support ut advocating die
following aspects of HB 211.

1 Require managed care insurance companies to allow Alaska's patients to choose dictr treating
physicians, rcasorablc continuation of carc by the patient's physician, nnd for ameaningful
external, neutral review ofclaims denied or reduced based on  insurance company's

determination of die lack of “medical necessity".
2. Provide a more "level playing Geld" in die contractual arrangements between Alaska's

hysicians and the large managed carc health insurance companies.
3. Hold managed care health insurance companies accounDble for the negligent health care

decisions they might make.

Sincerely yours,

Adam A, Arita, MD _
Dip:omate of the American Board of Anestheswlo%y ABA)
Subspecialty Certification in Pain Management (ABA
Diplomate of the American Board of Pain Medicine (ABPM)

TOm_ P.01



May 5. 1999

Honorable Norm Rokeberg

State of Alaska

House of Representatives

Chairman, House Labor and Commerce Committee
State Capitol

Juneau, AK 99801-1182

RE: HB 211 - Regulation for Managed Care Insurance Plan

Dear Representative Rokeberg,

| am an Alaskan anesthesiologist In private practice at Providence Alaska Medical
Center in Anchorage. Naturally | wish that you favorably consider HB 2 11. The
present state of managed care favors very few people. Itdoesn't favor the vast
majority of physicians and it definitely doesn't favor patients. It may sound good to the
tax payer and the politician, but remember that someday they will probabiy be a
patient too. If you were a patient with a serious lliness | think that you would want your
physician to be controlling your care and not some non-medical administrator. Your
care definitely would be affected if the physician had to run a gauntlet of "red tape" and
obstacles in trying to provide you with optimal medical care. What is most scary is that
the 'obstacles" aren't even liable for unnecessary p in and suffering you endure in the
process. Hopefully you will never be in this situation, but many people nationwide are

already.
HB 211 will make positive steps in controlling the activities of Managed Care Entities

and put things in proper perspective. In the end result, the only group that truly
benefits from present managed care medicine are the Managed Care Entities

themselves. Thank you, for your consideration.

Sincerely,



Sherman Beacham, M.D.
1200 Airport Heights Drive, Suite 210
Anchorage, Alaska 99508
(907) 264-2030/FAX (907) 276-0366

The Honorable Norm Rokeberg

State of Alaska .

lloure or Representatives _
Chairman, House Labor and Commerce Committee
State Capitol

Juneau, AK99S01-1 1S?

Re: H3 211—Regulation of Managed Carc Insurance Plan

Dear Representative Rokeberg:
| am a pnvate-pntctice phrsician. specialLzh { in Internal Medicine, in Anchorage, Alaska. |am uniting to

you today as an advocate

or Alaska's patients.

| urge you to favorably consider those elements of HB 211 that:

L

Ptovid: for fair and equitable treatment of Alaska's patients by the mumiged cue insurance companies
by Prowdmg for :he aﬁpropnate freedom of choice of their treating ph?/swlans, the reasonable
continuation of care by the patient's physician of choice, and for a meaningful external, neutral review
of claims denied or reduced based on an insurance company's determination of the lack of medical

necessity*, o "
Providmor a more “level pIaymg field" in the contractual arrangements between Alaska's physicians

and the large managed care héalth insurance companies; and _ N ,
Holds managed caro health insurance companies accountable fcr negligent health care decisions which

they might make.

ThacJc you for your consideration.

Stierman Beachain, MD
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Honorable Norm Rokeberg

State of Alaska

House of Representatives

Chairman, House Labor ana Commerce Committee
State Capitol

Juneau, AK 99801-1182

RE: HB 211 - Regulation of Managed Care Insurance Plan

Dear Representative Rokebeng:

| am a pnvate practice physician, practicing Obstetrics and Gynecology in Fairbanks,
Alaska. | write to you today as an advocate for Alaska's patients.

| urge you to favorably consider those elements of HB 211 that:

1 Provide for fair and equitable treatment of the Alaska’s patients by the managed
oare insurance companies by providing for the appropriate freedom of choice of
their treating physicians, the reasonable continuation of care by the patient’s
physician of choice, and fora meaningful external, neutral review of claims denied
or reduced based on a insurance company's determination of the lack of medical

necessity.

2. Provide for a more "level playing field" in the contractual arrangements between
Alaska's physicians and the large managed care health insurance companies and

3. Holds managed care health insurance companies accountable for negligent health
care decisions which they might make.

Thank you, for your consideration.
Sincerely,

M b.
Potcr Lawrason, MD. FACOG

OB/GYN
PL:ska

1919 Lathrop St. Suite 10U « Fairbanks, Alnskn 99701
(907) 452-1761



May 4, 1999

Honorable Norm Rokeberg
State of Alaska

House of Representatives "y nejog
Chairman, House Laborand Commerce Comm ittee

State Capitol
Juneau, AK. 99801-1182

RE:HB 2 11 Regulation ofManaged Care Insurance Plan

DearRepresentative Rokeberg:

lam a private practice physician, anesthesiologist, in Anchorage Alaska. |
write to you today as an advocate for Alaska's patients.

lurge you to favorably considerthose elements of HB211 that:

1. Provide for fairand equitable treatmentof Alaska's patient’'s by the
managed care insurance companies by providing for the appropriate freedom
of choice of their treating physicians, the reasonable continuation of care by
the patient’'s physician of choice, and fora meaningful external, neutralreview
ofclaims denied orreduced bhased on an insurance company's determination

of the lack of medicalnecessity.

2. Provide foramore “level playing field" in the contractual arrangements
between Alaska's physicians and the large managed care health insurance

companies: and

3. Holds Managed care health insurance companies accountable fornegligent
health care decisions which they might make.

Thank you foryourconsideration.

Sincerelv.

Richard F. Farah MD
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April 29, 1999

Honorable Nonn Rokeberg

State o f Alaska House of Representatives
Chairman’s House Labor and Commerce Committee
State Capitol

Juneau, AK 99801-1182

RE: HB-211
Regulation of Managed Care Insurance Plan

Dear Representarive Rokeberg,

Before you exists an opportunity to preserve the level of health care being ddiveied to llie
patients of Alaska as well as possibly lower costs to employers and private individuals.

I currently have over 9,0U(J patients dint | have treated in the last 1J years and have developed
significant professional as wdl as personal relationships with these patients. From the pediatric
population with congenital deformities to womecr. with breast cancer to the cldedy with facial
skin cancers, | provide a service wide ranging in scope to patients in all areas of Alaska, not
jtvst Anchorage. | believe that any limitations in the ability of patients to see me or other
physicians that they aic cuncntly seeing, would significantly break this physician/paticnt
relationship bond litis bond is extremely important to assure deliverance of professional mid

compassionate care

The ability of physicians to negotiate directly with insurance companies or amongst themselves
to determine die potential for group purchasing ofsupplies and delivering similar care, should
not go impeded. This potential lowering of costs will necessitate an equalization ofthe ability
to contract for core directly between physicians and employers and patients much as the large
managed carc health insurance companies are currently doing. By cutting out the middle man,
we should have atheoretical possibility of lowering fees or eliminating the anticipated large
increase when the middle man is paid a significant share to appease the stock holders ofthese
large corporations. In addition, a method to review claims denied on the patients behalfis
needed to assure that patients receive appropriate and timely care.

. Member o
»Aiemcr~ «occt< or fAin ¢ *Ao>»e.0M*T«|CTivcionc£o«4 ini'
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Page two
com.

The last feature ofHouse Bill 211 | would like to address would hold the managed carc health
insurance companies accountable for negligence or possible negligence related to care being
withheld or ifthere is an untimely delivery of care secondary to a prolonged insurance review

It is important that a physician be allowed to make these decisions based on their patients needs

and not on the corporate policy o fsome large private insurance company

| appreciate your time in this matter and trust you will give it serious attention

Sincerely.

Mi ,MD
MDMtjlc j
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4048 LAUREL STREET
SUITE 202
ANCHORAGE. ALASKA 09308

PHONE »07-562 4142
FAX 907-S63 S024

May 5,1999
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Representative Norm Rokebe rg
State of Alaska

House o fRepresentatives
Chairman, House Labor and (fommerce Committee

State Caprtol, Room 24
Juneau, AK 99801-1182

Re: HB211 - Regulation of Managed Care Insurance Plan

Dear Represent~ti®*“keber j,

I am writing to you today as <{(nadvocate for Alaska's patients and requesting your support
ofHB211.

I am in favor ofthis bill to pricvide fair and equitable treatment of patients by the managed
care insurance companies by Iroviding for the appropriate freedom ofchoice in selection
ofa treating physician. This lill would allow reasonable continuation of care by the
patient's physician ofchoice, This bill also requires the insurance companies to do an
external, neutral review of cla ms denied or reduced based on an insurance company's
determination ofthe lack of medical necessity.

In order to provide a more "level playing field" in the contractual arrangements between
Alaskan physicians and the lax ge managed care health insurance companies we need to
hold managed care health insu ranee companies accountable for negligent health carc

decisions which they might mi ke.
| appreciate your consideratio I.

Sincerely,

David A. McGuire, M.D.

DAMIrrh



JOHN C. MUES, M.D., FAC.P.
INTERNAL MEDICINE

5-5-99

To: Honorable Norm Rokeberg
State of Alaska

House of Representatives
Chairman. House Laborand Commerce Committee

State Capitol
Juneau, Alaska 99001-1182

Re HB 211—Regulation of Managed Care Insurance Plan

Bear Representative Rokeberg.

lam an Internal Medicine Physician In private practice in Anchorage. |write this note to

you as a patient advocate

lurge you to consider favorably the elements of HB 211 which Control Managed Care

in tha State of Alaska:

Patient freedom of choice for treating Physician and continuity of care with that

Physician mu3t be maintained.

Claims denial should be fair- and denial should have a meaningful, external
review process which is accessible and not an Impossible administrative burden to

Patients or Physicians.

Denial of Claims is often a denial of care and Managed Cane Companies shcuid
be held accountable for the results of their decisiors. Physicians should not carry the
total burden of care that was not perfoimed or delayed due to Bureaucratic reasons.

Contractual arrangements between Managed Care Companies and Alaskan

Physicians should be fair and reasonable.
Removal from a plan should only be witn a due process, external review

Payment for services rendered should be t'rnely and associated with a

penalty for late payment.
Physicians should notbe compelled to work without pay as many have
had to do with Managed Care Companies Outside who are insolvent.

Sincerely.

Attachment: HB211- Important Provisions

4120 Laurel St.; Suite 204 Anchorage, Alaska 99508
Ph: 907-561-4362 Fox. 907-563-4498
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Pap'cnt Prntcahms

No "Cm Clauses"
Reasonable Choice of Physician (Point of Service Option)
Timely Interna] Appeals of claims denials orreductksn based on “Medical Nccoiaity™

determination
Nautral External appeals of claims denials or reduction bated on “Medical Necessity"

determination
“Prudent layperson" standard used for emergency room services coverage required

"Medical Necessity" dctarmlInationi must be made according to AMA definition which is
based on the doctor making the care decisions

AH terms required clearly to be dofmed
Due process procedures for physician disputes with health insurance company

Equitable discretionary termination provision required

“All products” clauses prohibited

“Most favored Nation" clauses prohibited
“Stealth/Hold ha/nnle&t/Transfer orLiability clauses arc prohibited and made void in

existing contracts

Managed Cure Emiiy fMQUAflratfiiafeM x:

MCE‘« held accountable In sUte courts for negligent hoslth cate decisions made by them
MCE"‘s required to exercise ordinary care when making those treatment decisions
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Richard L. Neubauer MD, FACP
1200 Airport Hefghts Suite 210
Anchorage, Alaska 09500
Telephone 007-264-2030
Fax 907-276*0366

April 30. lyoy

The Honorable Norm Rokeberg

State of Alaska _
Houso oi' Represents|ives _
Chairman, House Leber and Commerce Committee

SLaic Qpitol
Junouu, AK 99801-1152

Re: HB 211— Regulation of Managed Cure Insurance Plan

Dear Representative Rokeberg.
I'am aprivare-pracr.cc p_hysician, specializing in Internal Madicme. in Anchonigr. Alaska |am wming to

you today us an cdvocafi

or Alaska'« patients.

| urge you to favorably consider those elements ot'HB 211 that:

L

Provide for fair and equitable treatment of Alaska's paiienis by die managed cart insurunce companies
by prowdlng for the aﬁpropr_late freedom of choice of their treating phrsmlans, the reasonable
continuation o f carc by the patient's physician of choice, and foi amean_m%_fu external, neutral review
of claims denied or reduced based or. an insurance company's determination cf the lack nf medical
necessity; o o
Prowde}%or amore “level playm% field" in the contractual arrangements between Alaska's physictnni
and the large managed cave health insurance companies; and _ N _

Holds managed care health insurance companies accountable for negligent health care decisions which

they might make.

Richard Neubsuer, MD



PATHOLOGY ASSOCIATES
*0. 00X 1USES
ANCHORAGE. ALASKA 09511
(007) 445-0004

Srev*N JAVICH. n.0.. MD. FAX (007) 345-7763
RaNOY VAN Antvtvrp, M.D.

May 1, 1999

Honorable Norm Rokub-rg
State of Alaoka

Houee of PopreBenrnr.lvefi

Chairman, House Labor and Commerce Committee

State Capitol
Juneau, AK 99801-1102

RE: HU 1111 Regularlon of Msnuyed Care Insurance Plan

Dear Representative Rokeborg:

I am a practicing pathologist At Alacka Regional Hoapital! T am wr.iLi.ug you

support of H3 211, especially those elementa that:

to urge your

1. Hold managed health insurance companies accountable for negligence

regarding patient care;

2. Provide for a "level playing field " in contractual eg> eeir.untu

managed carc health insurance companies; and,

between physicians and

Provide fcr equitable treatment of patience by managed cate

iusurar.CQ companies by providing for treedcm of i*h:>IcH uC L heii

reasonable continuation of carc by the

treating physicians,

physician of choice, and a fair rwchanipm for revi*»w of

patient's

claims denied or reducec based on an insurance _oinya:iy's

dacermination of the lack of medic*l necessity.

Aloo, 1 would urge you CO add an "any willing provider” rin-_ioco which would
allow patienta to choose to have care at the hoopital ol their choice li Lhe
hospital can offer care at a cost comparable to other nc3iutalio> chat have 3
preferred contract arrangement wilLh the patient®"s managed care incurance

company .

Thank you tor your consideration.

SAJdl/al.g

ANATOMIC - CLINICAL
PATHOLOGY



THOMAS P. SENTER M.D.

The Honorable Norm Rokeberg

State of Alaska

House of Representatives

Chairman, House Labor and Commerce Committee
State Capitol

Juneau, AK 99801-1182

Dear Representative Rokeberg:

lam writing In follow up to the telephone message |leftin your office on Thursday,
April 29, 1999, regarding House Bill 211, the Regulation of Managed Care Insurance
Plan.

As Itold your administrative assistant, | salute you for introducing this important
piece of legislation. | feel it is very necessary to help protect Alaska patients from
the worse excesses of the so-called managed care plans.

| speak from personal experience, having worked full-time for a managed care
organization prior to coming to Alaska in 1981. | feel that my experience during
that time would have been not as unpleasant for both my patients and myself if
there had been a bill like yours around.

Itherefore ask that you work as hard as you can to get this bill passed.

Thank you for your consideration. Iwill look forward to seeing both you and your
wife in the near future in the office. Until then, | remain,

Sincerely yours,

J

Thomas P. Senter, M.D.



Tanana

Valley

Clinic
Family Medical Care

Sincv )05B

HY 06199

May3, 1999

Honorable Norm Rokeberg

State o fAlaska

House ofRepresentatives

Chairman, House Labor and Commerce Committee

State Capital

Juneau, AK 99801-1182 _
RE:  HB 211-Regulation of Managed Care

Insurance Plan

Dear Representative Rokeberg:

| am a private practice physician, Orthopedics, in Fairbanks, Alaska. 1write to you
today as an advocate for Alaska's patients.

Lurge you to favorably consider those elements ofHB 211 that:

. L Provide for fair and equitable treatment of Alaska's patients by the manage? :are
omuTw, insurance companies by providing for the appropriate freedom of choir m\ their
M%“Wﬁ%ﬁ% treating physicians, the reasonable continuation ofcare by the patient's physician
! of choice, and for a meaningful external , neutral review ot claims denied or
reduced hased on an insurance company's determination of the lack of medical

necessity.
2. Provide for more “level playing field” in the contractual arrangements between

Alaska's physicians and the large managed care health insurance companies.

3. Hold? managed care health insurance companies accountable for negligent health
care decisions which they might make.

Thank you foryour consideration.

Sincerely,

Jim Tamai, M.D.
Orthopedic Surgeon

JTIdr

1001 Noble Street » Fairbanks, Alaska 99701
(907) 459-3500 « FAX (907) 456-8770



NormanJ. . Wilder, MD

Pulmonary Disease & Aviation Medicine

1300 Airport Haifchu On«>, (UKJ 310

Ftllow, Ajocricen C<lla cofPh%ilicuuu,SPaCPg)
BT”%&I’KE%H&Q%@;OB |rUJ|:1n>||\/}[LéY(\§U|t9r(]:P) Anshoraga, AK PPJO01.Z9S1
Til' (407) 3M-Q0QJO |
P Mldlccntar.éj Pulmoelr)Diaeua E'mail WiH< A tlukjnn
April 30. lch>

Tho Honorable Norm Rokeberg

Sun ot Alaska

House or Repre.ieniarives _
Chairman, House Labor and Commerce Committee
State Capitol

Juneau, AK 99801-118:

Re: HB 2 11— Reuulzrion ofManaged Core Insurance Plan

Dear Representative Rokebetg.

| am a private-practice physician, specializing in Pulmonology, ai Anchorage. Alaska. | am wriung to you
today as an advocate for Alaska's patients.

| urge you to favorably consider those elements o1 HB 211 tkn.

L

Provide tor fuir and equitable treatment of Alaska s patieuis by the managed care insurance companies
by Prowdmg for the aﬁplopr_latc freedom of choice cf their treating phrsmlans, the reasonable
continuation of core by the patient's physician nf choice, and forameamn%fu external, neutral review
of claims denied or reduced based on an insurance company's detmninatioa of the lock of medical

necessity;
Provide%’or amore "le\«l pluyitiﬂ field" Jr. the contractual arrangements between Alaska'a physicians

and the large managed care health insurance companies; and . B _
Holds managed care health insurance companies accountable for negligent health care decisions which

they uughl make.

Thank you for v-jui consideration.

Sincerely,

O Pu: T*60M6
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PALI. M. WORRELL, M.n.

INTERNAL MEDICINE
UNIVERSITY PROFESSIONAL CENTER
nnan lake otis parkway
ANCHORAGE. ALASKA 00300
SOM402

May 4, 1999

Honorable Morrn Rokeberg

State of Alaska

House of Representatives

Chairman, House Labor and Commerce Committee

State Capitol
Junaau, Alaska 99801-1182

RE: HE 211 Pcgulation of Managed Care Insurance Plan

Tear Representative Pokebera:

I am a private practicing physician, Internal Medicine, in
Anchorage, Alaska. | write to you today as an advocate for

Alaska™s patients.

T urge you to favorably consider those elements of HB 211 chat:

1. Provide for fair and equitable treatment of the Alaska“®s
patients by the managed care insurance companies by providing
for the appropriate freedom of choice of their treating
physicians, the reasonable continuation of care by the
patient’s physician of choice, and for a meaningful external
neutral review of claims denied or reduced based on a
insurance company®"s determination of the lack of medical

necess ity.

2. Provide for a more "level playing field" in the contractual
arrangements between Alaska®s physicians and the large
managed care health insurance companies; and

3. Holds managed care health iInsurance companies accountable
for negligent health care decisions, which they might make.

Thank you, Tfor your consideration.

Paul M. Worrell, M.D.

WK THWHO °1 MY MSZICC WI 01,10 fifit-O'






In 10 years, managed care has changed the
landscape of American health care, saving
money, simplifying paperwork and
engendering lots of new legislation —
but all the problems haven't been solved.

liv Richard Cauchi

Jen Helen Hunt s character in the movie "As Good as it
W Joets” blasted her managed care plan for not giving her
asthmatic son the help he needed, audiences cheered.

Is dissatisfaction with managed care organizations as wide-
spread as headlines lead us to believe? Or are we in danger of
"over-managing" managed carc. defeating its purpose with
micro-oversight of health care decisions?

Certainly the 1998 congressional debate about patient protection
legislation caught the public's car. Meanwhile, the real action has
been in state legislatures, lietwcen 1994 and 1998, 39 states
approved "patient protection acts” or "comprehensive consumer
bills of rights" affecting managed carc. Eleven of those were
adopted in 1998. The remaining 11 states have considered similar
legislation.

Much legislative activity is driven by consumer complaints,
lor example, legislators heard about women being released from
hospitals less than 24 hours alter delivering babies because man-

aged core plans wouldn't pay foi longer
stays. Under this so-called "drive-

MANAGED CARE FACTS AT A*GI'ANCI e ;
through delivery" practice, most

HMO enrollment reached 83.7 million in 1997 .A:1A:AN
#Enroliment in preferred provider organizations (PPOs) rea’"

17,

<nsurance companies own 60.4 percent of PPOse tvhfi?

Fifteen of the top 25 HMO plans are nonprofits.
#There were 757 licensed HMOs and 1,035 PPOs operating hr In Colorado, a personal story came

in 1997.

<+Managed care enrolled 46.7 percent of the Medicaid populate

women and babies did fine, but some
had serious problems. In the first year
after this issue made headlines, 27
states enacted laws re(1uiring coverage
for longer stays, typically 48 hours.

from a mother who also happened to be
a legislator and chair of a legislative
health committee. During a 1998 man-

1997 (14.6 million people).

HMOs enrolled 14.9 percent of the Medicare populationjirVAM” aged care hearing, she told of her daugh-
people). ter, "Marcia," who was diagnosed with
®After actually decreasing 1.3 percent in 1997 (from S434to'J429, uterine cancer at age 30. Marcia's older

coverage), health maintenance organizations' (HMOs) average;!

urns are rising to an estimated J460 in 1999.

sister also had the disease at a young age,
| resulting in a hysterectomy several years
previously. With Marcia’s diagnosis and
family history, her doctor recommended
a full hysterectomy. Hut her health maintenance organization
(HMO) said "no, it would pay only fora partial procedure.” and con-
tinue to monitor her condition.

Richard Cauchi cmm health inntran.i hit SCS_ at the Dimft unicc. SCSI. Mart
I\I/UII) S_tgufln. MarlaRutlwuaand kn lulmwn Wilumcontributed nialtval med in
tim artide.



%3]@ 2+ SELECTED STATE LAWS ONMA N SARELHMOS L

. ‘)) )))

w ‘Com rehenswe Ban on anon Direa  Continuity HMO' ~"Emerc ency Insurer - Inclependent 9
j) STATE con umer law financial gag  Accessto  of Care Medical Pru ent” Liahility  Review  fl
(vear) l{mentlves cla&}ses ob/qun Director  laypgrson

Alabama e . )
H  Alaska 1998 B S )
AS Arizona 7 e - ¥ oA r a p
Arkansas 1997 m flx+ - B fl
>§ California .- r 1994/95 ' m fl B fl - exp__ fl
$S Colorado 1997 ] - fl ot fl H P
é Connecticut 1997 m o f'e B B -  hh =
'3 Delaware _Regulations ~ m ] H = - m m P
Florida ,j-:,%997"- — m . H? axl-. o H - " % 9
)J Georgia 1996 - - - -
Hawall * 1998 [ m [ Ip
m |daho 1997 [ | | m | hh
lllinois . H
fI Indiana 1998 fl B ] H fl
a lowa Voluntary - -
T Kansas 1997 [ [ [
m Kenfucky 1998 [ ] fl ]
g Louisiand 1997 M fl fl = hh
JN‘ Maine . 1996 a flx [ hh
Maryland” 1995 n a | fl = ] hh B £]
If Massachusetts : fl
® Michigan . H u B fe
iffi Minnesota 1997 fl fl [ [ [
f Mississippi 1995 u
1 Missouri 1997 M [ fl fl M fl hh H fl
l Montana 1997 B = w =
Nebraska 1998 fl [ ] B [
m Nevada 1997 a fl fl fl m
9 New Hampshire 1997 [ B hh
| New ferse 1997 B [ B B [ B P
1 New Mexico 1998 fl - fl ' m
m New York 1996 f B H fl hh B $
5 North Carolma Regulations H B S m S
North Dakoti . a hh
V Ohio 1997 B ] fl = N exp
H Oklahoma 1997 = m
| QOregon 1997 bi B Il hh .
L/ Pennsylvanla 1998 fl [ B a fl B M
Rhode Island 1996 = ] B fl hh ] P
B South Carolina 1998 = m a = hh
( South Dakota w - -
8 Tennessee 1998 m H [ hh m J
1 Texas . 1997 - > b - *a u a m = -
1 Utah - - n
Vermont . < 1996 YAV = ] fl a my  -hh B P
Virginia 1995, '98 ] m fl hh a £]
Washmgton * 1996 oo m . ol ]
West Virginia ] fl fl B
W|scon5|n" ir-Vi X5 W VI-V-
omlng fi
DIsL of Columbia < -.1998 “TA, M@\ B [wfrByv Lot B
| Puerto Rico
-TOTAL —a37vyrft., 20 18 m 31TM VWi .- 2 .

* Alaska and Kentucky have direct access only to chiropractors; — * State has adopted a variation of the prudent layperson standard
Maine covers ob/gyn and chiropractors; Arkansas also covers  hh = ban on health plan "hold harmless" clauses, which shift]
optometrists; Colorado, Connecticut, and Montana also cover  all liability to doctor or health facility

advance practice nurses or midwives and Florida and Georgia ~ exp =applies to experimental treatments
also cover dermatologists. Note: In some cases, state provisions are contained in regula-

Source: Health Policy Tracking Service, '[IOHS or admInIStratlve COde

National Conference ol State Legislatures.
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"I helieve Ilk* HMO made ils decision bastd oil (man-
ual considerations and not on wliat was best lor Marcia."
asserts her influential mother. She belies es legislators play
An important oversight role to protect consumers.

Another issue making headlines concerns access to
emergency services under managed care plans. When 2-
year-old Michael Silver cracked his head open on Thanks-
giving eve several years ago, his parents rushed him to the
nearest emergency room, five minutes away. The child
received three layers of stitches from a plastic surgeon, hut
the family’s HMO refused to pay the S560 bill because
Michael's case didn't constitute on "emergency" under the
plan. Nor had his ﬁarents contacted the HMO for prior
permission to take him to a facility outside the network.

"My son was gushing blood. | was scared to death, and
my hands were holding his wc md shut," reports
Michael's mother. "It certainly was an emergency in my
mind, and it never occurred to me to lake him the 40-
minute drive to our 1IMO's closest emergency center or to
call them up. Getting my baby immediate help was all
that was on my mind."

In response to similar cases, more than TO stales have
implemented "prudent layperson” standards to make get-
ting emergency care easier. Such laws require plans to
cover emergency care if a "prudent layperson” believes
that immediate treatment is needed.

I'ersonal stories such as Marcia s. Michael's and others
made managed care a lop constituent issue lor many stale
legislators in the 10dds. With lives, livelinoods and votes
al stake, states acted decisively. Among the 50 states,
nearly dot) laws passed that ailed managed dire, accord-
ing to NGM.'s Health T'olicy Iracking Service d 111'M.

PRO-CONSUMER LEGISLATION

Male laws addressing these issues have not followed
any single model ad, although insurance regulators,
physicians and consumer advocates have circulated sev-
eral such examples. In lad not all were high visibility
packages. Many ol the 900 state laws addressed particular
ISsues reported by consumers negotiating the managed
care system, such as gaining access to a specialist, being
fully informed ol medical options, getting coverage lor
emergency room services, obtaining 4S-hour hospital
coverage following birth for maternity cases, receiving
adequate hospital coverage for mastectomies, appealing a
denial ol coverage for a specific service or procedure, or
even just knowing what is covered.

Along the way, legislatures also have addressed struc-
tural and financial issues not as visible to the individual
enrollee. These include: requiring consumer “report
cards,” requiring all HMO medical directors to lie
licensed MDs. allowing more prov iders to join health
plans, requiring advance notice when terminating doc-
tors and other providers and requiring prompt payment
for doctors or specialists.

Many ol these recent laws expand state authority or
mandate additional action or services. However, at the

iL > »h

SOME STANDARD FEATURES

A fter five years of state actions some dear trends have emerged for man-
aged care. At least 20 states have enacted laws with these requirements:
#Any willing provider; In response to complaints that consumers want to use
a local dru? store, 22 states require that managed are organizations allow any
pharmacy to bea— - It-8.V--i— *—
or other providers,
+Bans on gag clauses: Forty-stx5tates.nave laws prohibitingjany”feement.
that limits doctors? ability to inform patientsof A toehtoffi*emedallyjf
some choices may cost the insurer moreiAJI997/fed eralJawnowtwnsgag >
clauses for Mediaid and Mediare-managed-iare t® 37 ¥j A A {ffijto& g
+Bans on finandal IncentiverCTwennMxvo”taterprohibit*inanaged.are'-
plan from rewarding doctors-for-performmqadess cosiw proceaure;onpfesCTib-
Ingaless-costly drug.
#Directaccess to women s health spedallstsrThirtraixstai theDis-*
tnct of Columbia now allow women to seean obstetnaan or-gynecotogist with-
outfirstgettingpern®on.w'ajaerral.ft*a”nrnArepirtAhgSAA
eHospital stay after childbirth: forty-threestates requirei*burseinSitTor,
(typiallyfat least a 48-hourmatemity stayrAfedeal lawjequmn”coverage for-;
a 45 hour.stay.tpok
+Independent review or'denlalsLTwehty-bnesta'tKinttme”rstrictof
Columbja now requirean indepeyent.ﬁ‘qg\g '_gh%?_luatethe.validitybf denied
are. Once dpposed as too costly Dy the ag re indtetiyrtmsadea now is-
embraced asa "reasonable" alternative to courtsiiits] iri; Te”an:HhjiO assotia-
tionactually urged a federal judge to retain th~ ~ td i i*maTappeaS'proCess;”
Aetna, the nations largestmanaged, arecoypany, nasaggayncedrtwillvolyn-.
tarily allow such appeals for erlrollees in30 ~tes,"as of June 30/3999: JnaddP-
tion, all 50 states require some form of iritemaiappeal fi*enj*.0 T--aife" L ;"
#Prudent layperson standard for.emergencies: TOj* e/ telaw s
specify automatic coverage for emergency medial conditioris”pfsufficient
severity, including severe pain, that a prudent layperson, who possesesan aver-
age knowledge of health and medicine, could reasonably “perttheajbsence of
medial attention to resultin placing the person's health injedpand A Ak ™
<Financial standards and licensing: All 50 states providefor structural reg-
ulation of managed are organizations, usually requiring a-'arttftate-ofauthor-
ity" to operate, financial solvency standards, periodic reporting arid filing of oper-

ational plans. —

same time, the legislative sponsors generally made it clear
(hat they did not Intend to restrict enrollment or hurt tin*
growth of managed care plan*. In fact, some would say
tliv pro-consumer regulations may well make HMOs
more acceptable and ultimately more popular.

With all these laws in effect, has managed carc* finally
been "managed?” for 1999, many legislators would answer,
"No way!" An HI'TS survey ot legislators active in health
Issues conducted in December indicates that managed care
in general is still a priority in all 50 states and D.C."

Others worry, however, that overregulation of man-
aged care plans may defeat their very purpose. While the
horror stories make the headlines, the reality is that man-
aged care has become a way of life tor most Americans. At
last count, more than 160 million people were enrolled in
some form ol managed care. These plans appear to serve
the needs of many enrollees. especially those with lew



INNOVATIVE AND CONTROVERSIAL IDEAS

A S the managed care debate evolves in die media and on the floor of state
legislatures, new (some might say far-reaching) provisions have been
I enacted by selected states:
#The right to sue yoc.tr HMO: Texas is the first state to enact an “insurer liabil-
ity" provision that holds health maintenance organizations liable for health treat-
ment decisions. Missouri used another approach by repealing an earlier law pro-
hibiting the "corporate practice of medicine." Health plans decry right to sue
provisions and say they will prompt premium incieases of up to 10 percent; in
addition federal law limits the reach of states' authority. However, 31 states
reported that this isa legislative issuefor 1999,
oReport cards: Inan effort to assist consumers in choosingi aplan, 11 states now
require publication of an evaluation booklet, commonly called a "report card." In
Vermont, for example, the public report card will measure how well plans are com-
plying with about 60 selected stare laws and regulations. "Ultimately it will be a
great tool for consumers," noted William Little of Kaiser Permanente, Vermont's
Iargest HMO.
&Specialists as primary doctor: For people with a single chronic health prob-
lem, the usual procedure of calling a primary care provider first can be frustrating
and unproductive. In 1998, Indiana, Kentucky, New Mexico and Pennsylvania
joined New jersey, New York and Texas in allowing an enrollee to select a specialist
(such as a neurologist, a mental health provider or a cancer specialist) to be their
main provider.
oMedical director requirements: Some managed care organizations' chief
officers have business degrees rather than medical credentials. In the past two
years, 18 states have established specific qualifications and responsibilities for HMO
medical directors; most require a current in-state medical license. Several states
make such directors "responsible for treatment policies...of the carrier," which
means they could be legally liable for actions of their staff,
+Consumer assistance/ombudsman programs: Over a dozen states estab-
lished ombudsman programs for Medicaid managed care. Now California, Maine
and Vermont have launched such publicly funded advocacy programs for private
market enrollees, and other states are looking closely at these examples.

major health problems. And they do so ivith fewer

complaints than most people beligve.
Some legislators are looking for a middle ground. "Yes.

| believe some regulation is necessary, but we don't want

to drive HMOs out of husiness." says Representative
Gregg Underheim, chair of the Wisconsin
Assembly Health Committee. He adds.
"Some HMOs behave very appropriately.
Clearly there are some bad actors in the
HMO industry and they are making the
Raresrte  environment more difficult for those who
Undeteim  have °PLrated ethically and efficiently.”
Wisoonsin "It was really the private employer who
caused the rapid growth of managed care over the last
decade,” says John Igichart. founding editor of IUNiltli
Aftira, a leading national journal. "It wasn't really until
the private sector came along with the private employers
contribution and decided that rather than put it into
indemnity insurance, which was uncontrolled at that
point, they would move into managed care.
"So we should remember that the conflict and the

commotion reallv isn'tac  .ae-nce >t governmental
action ... governments wc all like r mick around: it
really was a result of private decision nuking " he saw

MANAGED CARE HERE TO STAY

Agree or disagree, policymakers recognize that
managed care is here to stay. The business community
accepts the analysis or health leaders such as Stanford
University's Dr. Alain Lnthoven that managed care
has the best chance of increasing access, improving
quality and moderating the rate ol increase m health
care costs.

For private employers and governments alike, the
biggest HMO success story is cost savings.

"The role of managed care is to attack unnecessarv
and inappropriate costs." says Stephen de Mont-
mollin, vice president ot AV.Med Health I'lan of
Florida, a managed care plan. “Double digit inflation
caused millions to lose access to attordable health
care insurance." lie emphasizes. "In D'SS, the average
per employee cost for medical benelds in the United
States shot up IS.ti percent;in lanother In"
percent; in {90]), up I".I percent: in “M up 121 per-
cent. With managed care, these figures have been
reduced dramatically, with increases below 2 percent
for »9X. In 1997. premiums actually decreased hy
1.3 percent.”

Citing several national and local polls, de Mont.
mollin also says that most Americans, including those
enrolled in managed care plans, are satisfied with their
health care coverage, lie also warns that burdensome
regulations will result in higher costs, and that the
alternative to a managed care system often is "uncoor-
dinated care. Don't put the entire managed care sys-
tem at risk in the absence of conclusive evidence that
there is some systemic problem.”

A SYSTEMIC PROBLEM?

Others believe there isa systemic problem. " Ihe US.
health care system is in chaos," asserts Ted l.ewers. a
vice chair of the American Medical Association's execu-
tive committee. "A lot of the satisfaction statistics (jiot
you've seen are from people who probably have not
used the health care system—who have not had any
chance to know whether it works or doesn't work.

"For example, if you look at mental health care, only
7 percent of Americans use those benefits. So if you
look at your satisfaction questionnaire, you'd say
you're satisfied with your mental health coverage, even
It you haven't used it," he points out.

Many people aren'taware or the innovative things
HMDs do. de Montmollin counters. Commenting on
the Helen Hunt character and her asthmatic son. lie
says." [he irony is that many [IMOs have been pioneers
in putting together comprehensive asthma programs

that help children control their symptoms and reduce
Il iHurtlit i1 v 12



WHAT ELSETO LOOK FOR IN 1999

eHigher premiums: After several years of almost level rates
charged to employers and consumers, premiums are headed up.
The latest survey, released in January, confirmed HMO premiums are
rising 8 percent to 10 percent this year, the largest jump since 1993
(the year of President Clinton's national health reform proposal). At
the same time, traditional indemnity health durance rates also are
rising 8 percent, but HMO premiums remain about 20 percent
cheaper.

However, copayments and deductibles will become higher and more
widespread, as many employers seek ways to continue health benefits
for employees without footing the entire bill. Some state regulators
may again examine the possibility of capping certain insurance rates.

In the private market, the Midwest Business Croup, representing
110 large employers in 11 midwestem states, is "strongly encourag-
ing members to hold the line on premium renewals and to consider
tactics such as freezing enrollment in plans where there are large rate
increases, raising copayments and deductibles for employees, and
warning employees that more drastic changes might be contem-
plated," according to Larry Boress, the group’s vice president.
#Prescription costs: Most analysts, Including the federal Health
Care Financing Administration (HCFA), say the main cause of 1999
I, e increases Is pharmaceutical prices, which are up about 17 per-
cent since last year. Perhaps that's why 24 legislatures say they wil
look more closely at drug costs, either through regulating formularies
and generic substitutes or acknowledging special drug copayments.
#Slow-down of government program er rollment; After almost
a decade of enthusiasm for enrolling Medicaid consumers in managed
care, the focus is shifting. There is more emphasis or. enforcing the
rights of consumers, as well as legislative studies and audits to deter-
mine if cost savings are real, and if they can continue. Meanwhile, a
push to enroll Medicare recipients in managed care collapsed ina high-
visibility dispute between HCFA and managed care organizations about
reimbursement rates. HMOs in 29 states announced they were pulling
out of the Medicare market, affecting over 450,000 seniors. This dis-
pute may fuel state legislative oversight hearings and investigations,
although the resolution remains under federal jurisdiction.

#Direct contracting: Many large employers and some smaller ones
are watching very closely an experiment in Minneapolis-St. Paul. A

business consortium has pooled resources to contract directly with doc-
tors and hospitals to provide health care, effectively bypassing HMO.
Policymakers in some other states may conduct their own studies to
determine how direct contracting might work in their regions.
#Voluntary improvements: The American Association of Health
Plans is putting its faith in improving quality and in convincing con-
sumers that new regulatory burdens will make things worse, says
Karen Ignani, trade association president and corporate executive offi-
cer. She expects a "continued evolution" that puts consumers in the
driver's seat by giving them more choice of providers and benefits.
However, legislators remain skeptical. As Massachusetts
Senator Mark Montigny, chair of the Senate Ways and
Means Committee and chief sponsor of a 1999 consumer
rights bill, notes: "Health care decisions are now driven by
third party money managers, obsessed with the bottom
line. A comprehensive managed care reform bill will
restore the provider-patient relationship and ensure qual- ~ Mingy
ity health care delivery at reasonable cost. Angry con-  Mvuchuieiu
sumers will demand reform in 1999 and we must act with an aggres-
sive bill that puts patients first."
#Health vouchers: Some private sector employers are proposing a
simplified voucher system, providing each employee with a standard-
ized monthly payment. This could get employers out of the health deci-
sion business in which they have to preselect a limited list of health
plans. However, some policymakers question whether the average
employee will be able to pick up the remaining costs, especially of fam-
lly coverage. Expect to see some state interest in either encouraging or
further regulating such arrangements.
+Congressional action. Both parties in Congress and the Clinton
administration have said "patient protection” isa top priority for
1999. In the wake of last year's debate over sharply differing bills, key
questions are not yet resolved: Will a new federal law replace or pre-
empt existing state laws, especially when the state law is stronger?
Will it fully cover other insurance plans that now are outside state
requlatory authority?

"The future of state regulation of insurance hangs in the balance
of the ongoing debate on regulating managed care," notes Joy John-
son Wilson, director of NCSL's Health Committee.

(Continued from pase 18)
the need for emergency hospitalizations."

In fact, says de Montmollin, the most noteworthy
thing about the movie scene is that a single waitress in a
diner has health insurance for her son at all. "Wow, that's
fabulous—fewer than half the women in her situation
have any access to coverage," he says.

Risingf costs make it harder for businesses and govern-
ments alike to provide coverage for the nearly 44 million
Americans who remain uninsured. Managed care has
been touted as a way to save money that can be used to
cover additional people. However, the numbers of unin-
sured have increased in the past 10 years.

Compared to other insurance, "HMOs generally offer
more benefits, including coverage for prescription drugs,
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and fewer deductibles and copayments," notes William
Falk of Towers Perrin, a research firm in Chicago. He
expects most employers to stick with HMOs. They are
"still an attractive alternative."

But striking a balance between consumer protections
and micromanagement remains a challenge.

CONSUMERS NEED HELP

Establishing publicly funded consumer assistance or
"ombudsman” programs may be one way to address con-
sumer needs without overregulating managed care plans.

"The public is very confused," says Ron Pollack, execu-
tive director of Families USA, a consumer advocacy group.
He says the managed care backlash comes from a variety
of factors. "1 think people clearly do not understand
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today what their choices are, what their rights are and how thev can
claim those rights. To the extent that we're really going to addiew
the core of people's problems or concerns, we need to pros ide some
specilic assistance to consumers."

Pollack says consumer assistance programs would give people inhu-
mation about plans, help them understand their choices and lights,
answer questions through tree phone access, and help those who want
to tile an appeal, lie also savs that such programs can help the managed
care plans, employers and regulators. " [hey can provide a basis lor gel-
ling quick information about what the problems are that arise as mu
health care system changes.

"A patients hill ol rights' should not dictate clinical dec isions oi
redesign health benefits packages," Pollack says. "Hut such state lans
are very important because they help to ensure that patients get the
care they need, when they need it. And they give patients and physi-
cians ellective tools to tight 1IMOs" wrongful denials and delay s ol
care," he explains.

THE FUTURE

Evidence points to continued lively and high visibility debate
about managed care, including new stale laws, renewed congressional
debate and more indepth studies of the eflect of the recent state laws.

“What will eventually shake out as tlu- health care system in the
next century likely will be a muddle ot market, policy, regulatory
and professionally driven solutions," says Edward O'Neil, director ol
the Center for the Health Professions at the University of California.

"Such pluralistic approaches are typically the American way ot
doing things. The best solutions occur when we are clear about our
aims and use the various vehicles of marker, policy and professions to
implement what we desire. Hut in this case, we do not have the capac-
ity to generate acommunity or public definition of aim. Until we find
agenuine voice for the varied interests in health care, we are likely to
continue to suffer the cacophony ol competing interests clashing
over the 5 1.1 trillion that is health care in America, and to blame

managed care for it all."
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1999 State Roundup
(asofmid-April)

At least 30 states are looking atover 90 bills relating to HM O liability, while no less than 27 states have
pending bills relating to external appeals. However, bills have stalled or failed in Arizona, Oklahoma
and Hawaii. Several measures allowing HM O liability died in Virginia, when the General Assembly

adjourned in February.

* In Colorado a bill (HB 1197) to allow HM O liability up to S250.000 in punitive damages was
"indefinitely postponed" in committee; howevera bill to require external appeals by statute
(HB 1306) was advanced.

« On March 3, the Montana House considered a hill (H607) that includes a Texas-like liability
provision. However, the final bill, passed by a 66-32 vote dropped the liability section.

« The Georgia House passed a bill on avote of 172-0 allowing patients 10 sue HM Os that deny or
delay needed medical care, although it does not include punitive damages. HB 732 was sent to the

Governor's desk on March 26, and was signed April 20.
Courts and the managed care industry are changing at least as rapidly as state laws.

 InJanuary 1999, Aetna announced a far-reaching initiative to establish "voluntary" external
review for all its plans in 22 states, affecting some 16 million enrollees. However, some advocates
disagree about the effectiveness of the voluntary model. "They [external reviews] have not
reached the level where they are truly independent until the state has a role; until you create a
firewall between the reviewer and the payer so that there is no conflict of interest," said Adrian
Hahn of Consumer's Union.

. Also in January, a California jury awarded SI 16 million in punitive damages for "malice,
oppression and fraud" against an HM O, plus S4.5 million in damages for medical expenses. Aetna
will "vigorously appeal” this largest-ever award, which involved coverage ofexperimental cancer
treatment.

. In February, seven Georgia HM Os announced they all would voluntarily allow independent
reviews o fpatient appeals. However, some Georgia sources have interpreted this announcement as
a strategy to head offan HM O liability bill supported by Gov. Roy Bames.

. On Feb. 22, the American Association ofHealth Plans Board recommended that its more than
1,000 members adopt binding independent review programs.

. On March 16, the National Committee for Quality Assurance released new standards for HM Qs
that make independent appeals for consumers arequirement for accreditation approval beginning

next year.

Visit this web page again: www.ncsl.org/programs/health/txlaw386.htm
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Texas Court Affects Liability & External Appeals
Other states' managed care laws may be affected

April. 1999

“NCSL Home Pace

This article appeared as the cover story in the NCSL Health Chairs Bulletin, Spring, 1999

When Texas passed the first-in-the-nation "right to sue your HMO" law in 1997 (H386), it sent shock
waves through the health and legal communities nationwide. Earlier court rulings held that federal
ERISA law ?the Employee Retirement Income Security Actof 1974) preempts and prevents state
regulation in this area. Thus it was no surprise when Aetna and other Texas-based health plans
challenged the Texas law in federal court. On Sept. 18, 1998, U.S. District Judge Vanessa Gilmore
issued a 64-page opinion that is being scrutinized in state capitals from California to Rhode Island.

« Liability Upheld & Restricted - The court upheld enrollees' rights to sue their health plan for
damages for harm "that resultfs] from the plan's failure to exercise ordinary care." As health law
attorney Patricia Butler explained it, the court reiterated the interpretation of the law current in
most parts o f the country, that "a suit may be brought under the act that simply challenges the
quality ofthe benefits received, not a benefit determination.” In other words, ERISA would
preempt a challenge to a coverage decision, but not to a plan's involvement in actual care delivery.

. "Hold harmless" clauses struck down - Texas was one of 14 states that had prohibited HMOs
from including clauses in contracts that shift all liability to the provider, thus insulating the health

plan. Judge Gilmore's decision struck down this "ban on hold harmless clauses" section o f the law.

Drafting detail matters - In an important lesson for state law drafters, the court found that the

Texas statute "cannot be said to make a reference to ERISA plans in any manner." Ifa law or bill

does mention ERISA by name, it increases the likelihood that it "relates to" that federal law and

could be struck down in court.

External Appeals Preempted? - The 1997 Texas law established the right ofa consumer to an

independent review ofany denial ofcare by an HM O. From a state perspective, a critical element

ofthejudge's decision was the rejection of independent review, due to ERISA preemption. The
judge did "stay" herorderon Oct. S, 1998 leaving the new law in force for now.

. A pragmatic consensus? - Interestingly, major health insurers in Texas now support the
independent review process. The American Medical Association reports that some Texas HMOs
have gone so far as to hypass their internal review process in some cases, finding it more cost
effective to start at the external review stage. After the judge's ruling, Aetna agreed voluntarily to

comply with the independent review process until the appeal is completed.

Meanwhile, the federal 5th Circuit Court of Appeals issued a ruling on another Texas managed care
case, "Giles versus NYLhealth" (updated April 9, 1999). The court action again favored the enrollee (in

this case deceased) so expect additional rounds in this debate.

The Texas Legislature is keeping a close eye on these issues. Sen. David Sibley, chair ofthe Economic
Development Committee, was lead sponsor ofthe 1997 law. On Feb. 26, 1999, he provided updated

observations and advice for other states gtappling with similar issues:

NCSL: How is the Texas law working out? - Have there been many consumer appeals or liability

suits?
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DS: There's been atotal of two or three lawsuits filed in the two years that the law has been in effect. We
were told by the opponents that there would be a landslide o f litigation, but thatjust hasn't developed. As
for independent reviews, a few hundred ofthose were filed. The results have been split: the consumer
wins about fifty percent ofthe time and the HM O wins about fifty percent of the time. Both sides are
claiming victory: the HM Os are saying, see how well it works; people aren't filing many reviews. The
consumer groups are saying that the HMOs are being more responsive and are looking more carefully at

the needs o f the patient before they deny claims.

| think it has worked well. The evidence we get from talking to some of the f)eople who have lost their
independentreview case is they felt like they had theirday in court. They felt a nonbiased source or a
non-HMO group looked at the case, listened to them and then they lost. While theK wish that they had
won, they are not mad. They don't have that bitterness against HM Os that some others have. | think the
fact that there haven't been a lot of law cases is in large part because of the Independent Review
Organization (IRO). I recommend that highly. Here in Texas, the law says that patients have to go
through the IRO process before they can go to court. If they %o all the way through the IRO process and
lose and there is permanent damage or some kind o finjury, then they can sue. But only then. Many,

even though they lost, don't feel the need to sue anymore.

NCSL: Is the state appealing the external appeals portion of the ruling? What is the status of that
law ?

DS: Yes, the state has appealed. Since the ruling we feel like the HMOs may be getting the worst o f both
worlds. Before, the IRO process hail to be used before you could sue. Now with that knocked out, you
can go directly to court. Except [the law] is still in force while the case is on appeal. We are talking to

managed care groups right now about [retaining] the IRO process, but there is no [1999] bill yet.

NCSL: Do you have any advice for other states?

DS: The Texas experience has been very positive. [Our law] has been widely accepted; the groups that
don't like it are the HMOs. Ifyou actually talk to employers, they are not having any problems.

In 1995 we had a tort reform revolution in Texas. We capped punitive damages at 750,000, two times
economic damages, we havejoint and several liability reform and venue reform - the HMOs arc
beneficiaries o fall that. Our law also excludes employers from being sued. So our 1997 law was not
done in avacuum. We laid the foundation in '95 and then built on it in '97 with the liability and IRO law.

For more information on liability:

The Texas statute is online at http://www.capitol.state.tx.us/tlo/75r/billtext/SBQQ3S6F.HTM

The 9/98 federal court decision is available via http://mwvv.ncsl.oru/programs/healtli/health.htm

Other sources:

American Medical News, 10/26/98; Los Angeles Times, 1/21/99.

Author:

Richard Cauchiisa policy specialist with NCSL's Health Care Program in Denver. Tel: (303)
894-3154; dick.cauchi@ncsl.org

Maria Rothouse, senior policy specialist with the Health Policy Tracking Service at NCSL in
Washington, DC, tracks state legislative activity in this area. Tel: (202) 624-3578;

marla.rothouse@ncsl.org.
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t NORTH CARO LIN A RETURN TO SEC;TION:.|/NEXT STORY
SIARCH M anaged-care hill survives legislative
crush

By JENA HEATH. LYNN BONNER and
WADE RAWLINS. Staff Writers

When the dust settled Thursday
at the end ofa frantic week at the
General Assembly, the 1.2 million
members o f health maintenance
organizations in North Carolina had
reason to take notice.
The House passed a bill that
lowers the fee patients pay when
they seek treatment from doctors Staff Photo By Corey Lowenstein
outside their managed-care Tonya Hardy shows her support
nenvorks and allows HM O patients ~ for a bill benefiting electric
to see out-of-network eye-care cooperatives.
providers without a referral from
their primary-care doctors.
To some health-care advocates,
the bill, which now goes to the

Senate, is a small gesture to , : .
consumers in need o fsignificant Fotr&norgedlnrfionrmt%tmn ?r” nbt”ls
reform ofthe the managed-care acted on ou hg 'Tlcufe
system. session, see the Bill Info
section ofthe General

But approval ofthe bill, one of . o
dozens on arange of topics passed  ASSEmbIy's Web site:
Thursday as members of the House  MitP://www.nceastate.nc.us/
and Senate rushed to meet a crucial
deadline, showed that legislators are keenly aware that health-care
reform has struck a chord with voters.

Several bills aimed at fixing problems consumers perceive with
managed care have been introduced this session.

Taking stock at Thursday's deadline for bills to pass at least one
chamberofthe General Assembly or die, consumer health-care
advocate Adam Searing said reformers haven't given up.

"Most of the consumer protection issues have not heen addressed so
far," he said. "So far, it's a tie game. Consumers haven't scored big, but
nobody has fouled out, either. We've still got the second half, so let's
see what happens.”

The bill that passed the House on Thursday was sponsored by Rep.
Edd Nye, a Democrat from Elizabethtown. It was approved 88-19.

Other health measures stalled. House members sent a bill that
would allow consumers to sue their HMOs for malpractice back to a
committee when complications emerged behind the scenes. Sponsored
by Rep. Joe Hackney, a Chapel Hill Democrat, the bill could come up
later in the session. A package ofreforms from Democratic Sen. Oscar
Harris of Dunn also wound up in committee.
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Georgia will be third to pass HVO liability law
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The Georcia Legislature’s pas-
sage of what will be the third HMO li-
ability law Inthe nation was a delight-
fu surprise for Alva Mayes, MD.
Asimilar bill last year sponsored
by the Medical Assn. of Georgia,

where Dr. Mayes is chair of the coun-
cil on legislation, didn't even make It
out of committee.

This year’s version sailed through
the Legislature just before the session
ended on March 24, and the office of
Democrat Gov. Roy Barnes confirmed
it will be signed Into law. Barnes
drafted the bill upon entering office In
January, following a fiery 1998 cam-
paign against HMOs.

In addition to giving enrollees the
right to sue their health plans, the
measure, effective InJuly, allows them
to appeal HMO coverage decisions to
an Independent panel of physicians.

whose judgment is binding

Mowe could break logjam ofb£ls
The victory in Georgia could
break a frustrating two-year logjam of
HMO liability bills Instate houses.

Twenty-nine states considered such
legislation last year, and 32 states did
so this year, but not one bill has been
enacted since Texas and Missouri
passed laws in 1997, sold Dick Cauchi.
policy specialist at the National Con-
ference of State Legislatures.

Cauchi said anxious legislative
aides are calling him to see If other
states have passed the controversial
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measure. “This seems to be an issue
where they want someone else to go
first" he said.

Although this year's bills have died
In six states so far. they have cleared
one chamber In New York, Massachu-
setts. 1llinois and Montana. Cauchi re-
ported. The legislation Isalso pending
In California, where Democrat Gov.
Gray Davis pledged to sign such a
measure.

Govemor'swinning rtrstogy

Barnes’ winning strategy in
Georgia Involved a combination of In-
cendiary charges against HMOs and
savvy bargaining with them.

His rhetoric drummed up a "viscer-
al negative reaction" to HMOs. said
Betsey Weltner. spokeswoman for
Georgia Assn. of HMOs. For example.
Barnes advised lawmakers Ina Feb-
ruary speech to Ignore HMO lobbyists
with "eel-skinned briefcases and alli-
gator shoes. It’s their job toscare us."

But as a 16-year veteran of the state
Senate, the governor "did a good Job
of listening to the Industry," Weltner
said. "There was a lot of give and
take."

HMOs won concessions, such os a
requirement that plaintiffs In liability
lawsuits must first go through the
new external review system and can-
not collect punitive damages if they
lose that review.

The fact that only one lawsuit had
been filed In Texas and none in Mis-
souri blunted arguments that the bill
would open awide avenue of lawsuits,
said BUI Clark, the medical associa-
tion’s associate general counsel

"The sky has not faUen. contrary to
what the opposition would have you
believe," Clark said.

But another Barnes bill creating a
new consumer Insurance office en-
countered some resistance. Lawmak-
ers argued ktwould overlap with HMO
oversight exercised by the Insurance
commissioner's office. The bUl passed
anyway

A third successful bill requires
HMOs to offer access to doctors and
hospitals outside their provider net-
works, reflectinga major Barnes cam-
paign promise. But the measure dif-
fers little from a polnt-of-service law
passed in 1996, except that It prevents
plans from charging more than VI.5%
of HMO premiums.

Shifting balance of power

Barnes’ arrival has buoyed phy-
sicians’ clout whUe reducing that of
HMOs.

We have a governor who has
shown a great deal of Interest In
health care Issues, and he Is Just be-
ginning o four-year term," Dr. Mayes
said.

Barnes also endorsed a late pay-
ment regulation in talks with the
medical association. Under the rude,
doctors can charge 1814 Interest per
year on clean claims not paid within
ISdays.

Forced to play defense. Weltner said
that HMOs' scorecard this year "could
have been a lot worse." Her group
dropped opposition to the liability bill
because "it was pretty clear the gover-
nor was going to be successful.” she
said. &
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Courtsays patients can sue HM O s
Circuit ruling expected to affect law in Texas

04/10/99
By Charles Ornstcin / The Dallas Morning News

A federal appeals court in New Orleans opened the door Friday for consumers to sue their HMOs for
damages in state court if they believe their health insurers did not provide them adequate care.

The decision by a three-judge panel of the 5th U.S. Circuit Court of Appeals came in the case ofBridgett
Giles, a Houston resident whose 9-year-old son, Alex, died after his primary-carc physician failed to

detect an enlarged heart.

The ruling marks the first time the 5th Circuit has allowed a patient's lawsuit against an HM O to be tried
in state court. In three previous cases, dating to 1992, the court determined that consumers had no

remedy for harm allegedly committed by their health plan.

The opinion carries the weight of law in Texas, Mississippi and Louisiana. But it is sure to have national
implications, experts say, because Congress and at least 30 states are debating whether to give
consumers the right to sue their HMOs for damages if they believe they received inadequate carc.

The ruling does not settle the HM O liability issue.

It will now allow consumers to sue their health plans in state court if they were misdiagnosed or
otherwise unhappy with their care. It docs not, however, allow patients to sue because the HM O

wouldn't pay for a needed treatment.

George Parker Young, Ms. Giles' lawyer, said he was elated by the decision. "This is huge," he said.
"This means that you can sue your HM O in state court."

NYLCare spokeswoman Jill Griffiths said her company had not reviewed the opinion, handed down at 5
p.m. Friday, and could not comment on it.

Ms. Giles, 39, said she prayed after hearing the verdict. "I'm really at a loss for words," she said. "I'm not
surprised. I'm just so thankful. I know this isjust one case, but it has a ripple effect to help other people.”

The 5th Circuit's decision could also play amajor role in how the court rules on a pending appeal of
Texas' landmark HM O liability law, the only one of its kind in the nation. A federal districtjudge in
Houston upheld the right to sue in September, but the case has been appealed by the industry.

"This is a big win for patients who have to little leverage against their HM Os and now have a new threat
under their belt to sue ifan HM O compromises quality," said Jamie Court, director of Consumers for
Quality Care, an advocacy group in Santa Monica, Calif. "This will have huge ramifications for half the

states in the nation now dealing with whether they can and should pass laws like Texas'.

Ms. Giles sued NYLCare Health Plan in state court, saying that the insurer failed to properly screen or
supervise herson's doctor. NYLCare officials denied wrongdoing and removed the case to federal court,
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arguing that the case was pre-empted by the Employee Retirement Income Security Actof 1974,

Known as ERISA, the law governs employer-paid pension and health plans. ERISA replaced traditional
state legal claims - such as malpractice and wrongful death - with a uniform set ofrules that requires

employees to pursue their claims in federal court.

At the same time, ERISA limited the federal awards to the cost o fany benefits that were denied by the
insurer. Injured parties cannot seek damages.

Several legal scholars expected the 5th Circuit to agree with NYLCare's position. But the court ruled that
health care is a traditional area of state law regulation. Nonetheless, it said that NYLCare could argue the

ERISA defense in state court.

"State courts, being ofequal dignity to federal courts, are equally competent to address that potential
defense," Circuit Judge Jerry E. Smith wrote for the court.

The 5th Circuit didn't touch its earlier decisions, which held that patients can't sue for damages if the
dispute is about money and contract law. Those cases are preempted by ERISA.

However, the distinction between bad care and denied care is not always clear. In practice, for example,
people upset over the denial o f benefits have been framing their issue legally in terms of improper carc,

fuzzing the distinction forjudges.

"This is a big step forward for this court given that its decisions have been so reso _tc in the past in
terms of upholding ERISA pre-emption,” said Mark A. Rothstein, director of the Health, Law and Policy

Institute at the University of Houston.

Stanford University law professor Hank Greely said the case follows the logic ofseveral other federal
appeals courts, which have issued similar rulings. He also said state courts are less likely to ailow health
plans to win using a federal law defense. "It could lead to a great deal more litigation against
employer-provided health plans in ways that could have major effects on the industry."
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lﬁﬁﬁ:iﬁ? AUGUSTA — Deborah Klane has her hands full caring for
' herson Evan, who is so badly disabled that he suffers

seizures, must be fed through a tube and needs someone to
turn him over in bed.

But whenever Evan needs routine and entirely predictable
carc from any ofseveral specialists who see him regularly,
his parents must get a new referral from the hoy's
primary-care physician to satisfy Blue Cross and Blue

Shield of Maine.
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Tracy Piantoni of Hartford had to
carry hercrippled 9-year-old
daughter from a hospital last year
after the child had surgery on both
legs, because she could not get a
decision from herinsureron whether
the family's managed-care policy

covered a wheelchair.

"We carried heraround for four days
inour house" before the insurer
finally announced its decision — no
coverage. Medicaid kicked in
eventually, but not until
Healthsource Maine finally said no
to the wheelchair days after it was

first needed.

Such complaints about health
insurance in the era of managed care
have prompted seven state
legislators to file seven separate
hills, each o fwhich would create a
"patients' bill of rights" to protect
consumers who arc insured hy
health-maintenance organizations
and other managed-care providers.

The bills vary dramatically in scope
and content, ranging from legislation
that would only guarantee one or
two rights to the most sweeping bill,
filed by Senate Majority Leader
Chellie Pingree, D-North Haven.
Pingree's bill includes more than a
dozen safeguards for everything
from easier access to specialists and
prescription drugs, to outside review
ofdisputed claims and the right to
sue insurers for personal injury or

wrongful death.

The Legislature's Banking and
Insurance Committee began the
difficult task o fsifting through those
proposals Wednesday during a
lengthy hearing that pitted the
concept's supporters — disgruntled
consumers and the Maine Medical
Association — against insurers who
either oppose the very ideaofa
nntients' hill of riphrs or helieve

IDEAS

The Legislature's
Banking and
Insurance
Committee is
reviewing eight bills
to create a patients’
bill ofrights for

M ainers covered by
managed-care
insurance policies.
Some ofthe bills
are comprehensive
while others
propose only one or
two specific rights.
All told, though, the
bills would
guarantee more than
a dozen rights for
patients. Here are
some ofthe major
ideas:

W rite into ’aw an
existing state rule
allowing patients to
use hospital
emergency rooms
without referrals in
some cases.

Allow specialists to
serve as
primary-care
physicians for some
patients.

Allow patients who
must consult
specialists on a
regular basis to do
so without getting
referrals over and
over again from
their primary-care
physicians.

Allow women to
get direct care from
obstetricians and

http://Aww.portland.com nows/story2.sheml
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gynecologists- ** .
without referrals
from their .

most o fthe bills go too far.

"I think we are at a historic moment :
in the Maine Legislature," Rep. Jane Primary-care

Saxl, D-Bangor, a sponsorofone of PhYysicians.=". ...
the bills, said at a news conference
preceding the hearing. With a
proposed federal bill of rights in
legislative limbo on Capitol Hill, it
has become all the more important
for states to take the initiative in
protecting consumers, Sax| said.

.Guarantee ,
continuedcare Avf'
-fromthe same
physician fora'fixed
period oftime after
a health plan drops
a patient's doctor
and after a patient’s
employer changes
health plans.

"No issue was talked about more
when | was campaigning (last year)
than what is going on in health
care," said Senate President Mark
Lawrence, D-Kittery, the sponsor of a
another bill. There is, Lawrence said, for prescription

Expand coverage

"a crisis in health care" because drugs.

many Mainers believe they are _

"losing control over their health-care Provide

decisions." independent
reviews of disputed
claims.

Supporters told the committee that
steps taken in the past to protect _
consumers don't go far enough. They Preventinsurers
said safequarding patients' rights from giving
would increase insurance premiums Providers financial
slightly, but the costs would be Incentives to restrict
outweighed by better care for care.

patients.
Allow patients to

participate in
approved clinical
trials. ... .

Klane endorsed a provision in four
ofthe seven bills allowing patients
to have standing, long-term referrals
to specialists so they would not have
to get new referrals overand over to
sec the same specialists for the same

Allow patients to
sue insurers for
personal injury or

problems.
wrongful death.
For her part, Piantoni said the
proposed reforms might not have Create an
independent

made her insurer more efficient in
ruling on her request for a
wheelchair for her daughter. But if
state law required an independent
outside review of disputed claims, as ©Guarantee access
six of the pending bills do, she might to needed =
eventually have won aruling in her ~ specialists, even if

favor, Piantoni said. they are not part of
a oatient's

consumer-assistance
ombudsman.
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Insurers countered that the supposed Managed-care plan.

safequards would raise the cost o f .
J Ban discrimination

insurance significantly and _
jeopardize the quality ofhealth care, by insurers based on

all in the name ofmaking A sability and
Improvements that are, in some e

cases, already being implemented by
insurers. They said the state should let recent reforms work.

"Ifthese measures are enacted, it will become virtually
impossible for managed care to operate effectively in the
state o f Maine," said Jim Puiia, vice president and general
manager ofTufts Health Plan in South Portland, which has

about 70,000 customers in Maine.

The committee should move slowly, Puiia said, because the
combined impact ofthe proposed safequards "will
inevitably make health insurance unreachable for many

employers and their employees."

Increasing the liability of insurers would boost
administrative costs and trigger more litigation, making
insurance more expensive without improving the quality of
care, said Dr. Lawrence Baker, senior vice president for
medical affairs at Blue Cross and Blue Shield of Maine.

Baker, a cardiologist, said medical specialists are
consistently overused, so there's no reason to guarantee even

greater access to them.

Describing the quality ofhealth carc under managed-care
plans as "extremely high," Baker urged lawmakers not to
place too much weight on tales ofwoe from individual
consumers whose gripes may be legitimate but misrepresent
the overall state o f managed care in Maine. The Legislature,
Baker said, "should not make health-care policy by

anecdote."
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Legislature working out kinks in The bestyesource

bill to protect patients' rights ﬂ%{%“%

In lowa.

Bv JONATHAN ROOS

Register Staff Writer
03/09/1999

Urged on by Gov. Toni Vilsack, the

lowa Legislature is expected to take

amajor step this week toward adopting safeguards
for patients covered by managed care plans.

However, there doesn't appear to be total agreement
about the legislation - including what to call it.

During separate news conferences Monday, Vilsack,
a Democrat, urged passage ofa managed carc
"patients' bill ofrights." Leaders of the
Republican-controlled Legislature said the Senate
later this week will approve "patient protection
legislation." Then the House will debate the
measure.

Both sides are talking about a bill that would
establish an independent review p-ocess for patients
who are denied coverage ofa medical procedure.

flic measure also would ensure that:

* Emergency room charges are covered when that
level ofcare is required.

* Physicians are free to discuss treatment options.

* Coverage ofa physician's care ofa pregnant
woman continues throughout the pregnancy even
though there are changes in insurance.

"It's important a patient and their doctor make
treatment decisions hased ou the patient's needs, not
an insurer's bottom line," said Rep. Brad Hansen,
R-Carter Lake. He credited insurers and physicians
for helping to Jevelop legislation that ensures "no
one who needs medical carc falls through the cracks
ofour health care system."

3/10/99 1043 AM
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Vilsack said the bipartisan plan "offers all lowans an
opportunity to secure good health for themselves and
their youngsters." However, he has a few concerns
about the legislation's adequacy in its present form.

The governor said health maintenance organizations
must be required to provide people with details
about their plans' benefits and other information, so
that plans are easy to understand and compare.

Despite differences over some details, there is little
doubt that before the 1999 session ends this spring
that the Legislature will pass a managed care bill
that Vilsack signs into law. With Congress slow to
act on the issue, both sides say lowa is ready to
adopt its own protections for patients.

"Our patient protection legislation takes important
steps to ensure that lowa families have access to the
highest quality ofmedical care," said state Sen. John
Redwine, R-Sioux City.

U.S. Rep. Greg Ganske, R-la., in a statement
released by legislative leaders, said the lowa bill

"t kes important first steps" guaranteeing protections
to patients who receive coverage from HMOs.

Ganske, who is a doctor and has lobbied hard for a
federal bill, said work also will continue in Congress
to correct HM O abuses.

* Navigation: Headlines : State Government: Report
Find more news every day in The Des Moines Register. Subscribe now.
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BY RUTH S. INTRESS
Times-Dispatch Staff Writer

The House last night passed 98-0 an HM O and
managed-care reform package that will give
hundreds of thousands of Virginians greater
control over which doctors they see and what
treatments they receive.

News coverage of the
1999 General Assembly

The House's action was bittersweet for Democrats, who made health-care
reform a platform issue this session only to see their so-called Patient's
Bill of Rights heavily rewritten by Republicans and then claimed as the

O0P's own.

Winning bragging rights to the populist health reform issue is widely
viewed by legislators as a key prize given this fall's elections that will
decide whether Republicans strengthen their thin majority in the Senate
and win control of the House for the first time in modem history.

"They [Republicans] put the pressure on their people,” said Gail Shea
Nardi, a Democratic caucus spokeswoman. "They succeeded in watering
down the patient Bill of Rights and leaving Virginians without the kind
o f health-care reform they want and deserve."

After days of behind-the-scenes maneuvering, lawmakers yesterday
flooded both the House and Senate with dozens of lith-hour
amendments designed to subtly —and in a few cases substantially — alter
the health-care reform package. The day's long-awaited battling began
last night in the House, which had previously passed components of the
reform package but was voting for the first time on the GOP's omnibus

version of the legislation.,

Among the most significant amendments was a controversial measure
that would have allowed patients to sue their HMOs for denial of
treatment. Democrats heavily backed the change, arguing that
managed-care plans currently are protected —while virtually all other
businesses are not — from being held accountable for their decisions.

http://Mmmw.gatcwayva.comvrtd/special/.\gr'hmo0226.shtml
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"A doctor sitting next to a phone 200 miles away can wreck your life,
your family, and he's not accountable ... that is not fair," said Del. C.
Richard Cranwell, D-Roanoke County.

Republicans,joined by six Democrats, defeated the liability provision on
a 53*44 vote, arguing that it would drive up health insurance costs and
was unnecessary given the bill's creation ofa binding appeals process in
which independent health experts would hear patients' complaints and

act on them.

Only the state of Texas has passed legislation allowing patients to sue
their HMOs. Conversely, about a third o f the states have enacted appeals

plans similar to the one outlined in the Virginia legislation.

"If this [appeals process] does not succeed, then perhaps it will be time to
turn to that liability] recourse,”" Del. John H. Rust Jr., R-Fairfax, said in
opposing the right-to-sue amendment. "But it's not now, not in this bill."

Democrats' failure to push through the liability clause in the House
prompted them to rapidly abandon other attempts to alter the health-care

package.

Similar amending efforts are still pending in the Senate, but at 10:30 last
night, senators threw in the towel and recessed, putting o ff until today
their continuing partisan struggles over the bill. Despite such late-night
theatrics, the Senate is not expected to dramatically alter the bill, which it

passed unanimously two weeks ago.

Gov. Jim Gilmore has indicated support for the measure, which,
following his signature, will become law July 1

Despite heavy partisan battling, much ofwhat Democrats penned in their

reform package remained in the prevailing Republican version. In
addition to the creation of an appeals process, the legislation calls for the
launching ofa statewide ombudsman's office to handle and investigate

consumer complaints about managed-care plans.

The legislation also will broaden patients' access to needed drugs and
allow people with major health problems to see specialists on an ongoing
basis without having to gain permission each time they seek to do so.

The bill will further prohibit insurance companies from linking financial
incentives to physicians' or hospitals' denials ofcare, though it will not
do so in as strong a fashion as Democrats wanted. The bill also will
require insurers to provide 24-hour telephone access for patients required

to gain pre-authorization treatment approvals.

Components ofthe managed-care reform package, though initially eyed
with alarm by industry lobbyists, have since won some of their praise as
a reasonable, bipartisan approach to aiding patients while not
overburdening health coverage providers.

2/26/99 9:59 AM
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Nonetheless, lobbyists and legislators said fewer than a third of
Virginia's 6.5 million residents will be affected by the legislation
immediately since it applies only to people in commercially obtained
health plans - those purchased individually by consumers or by small

businesses for their workers.

The legislation does not cover people in self-insured plans, which are
favored by major corporations insuring thousands ofemployees. Despite
that fact, however, experts predict the bill's consumer protections will
quickly gain widespread acceptance, ifonly because managed-care
providers will seek to avoid the headaches ofdetermining who is and

isn't protected under the legislation.

Indeed, state workers, though covered by the state's self-insured plan,
already have been included in the legislation on Republicans' insistence.
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For some patiemts, managed care means no

relief
As plans deny procedures, outrage grows

Bv Dolores Kong, Globe Staff, 02/11/99

N onstop menstrual bleeding and a painful growth in her uterus
have made Lynda Tottenham's life so miserable that the
47-year-old can no longer comfortably stand on her feet all day at her

Cape Cod hairdressing shop.

"I'm talking about very heavy bleeding with clotting, to the point where
| feel like I'm going to drop dead sometimes," said Tottenham, who has
had the bleeding and fibroids for years. "I can't take this anymore."

So she and her physician have scheduled a hysterectomy, considered a
definitive treatment for a patient with Tottenham's symptoms,
according to criteria established by the American College of
Obstetricians and Gynecologists.

But Tottenham's managed care plan has not approved the procedure,
saying it was "unable to verify the clinical need" based on its
guidelines, according to the plan's denial letter to Tottenham's
gynecologist, Dr. Kenneth E. Smith.

"This is an example of what's happening in managed care," said Smith,
who hasjoined hundreds of physicians, nurses, psychologists, and other
health care workers in a national effort known as the Ad Hoc
Committee to Defend Health Care, prompted by mounting concerns
surrounding changes in the health care system.

The case, under appeal through Health Risk Management Inc., a
Minnesota-based for-profit company that manages the plan for
Tottenham's insurer, Arbella Life and Health, isamong a growing
numberofexamples being cited in Massachusetts and nationwide by
patients and physicians frustrated with managed care.

In December, aseriously ill 84-year-old man was discharged against

2/11/99 7:43 AM
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his and his doctor's wishes from a Boston-area hospital after concerns
were raised by HM O officials about whether he met hospitalization
criteria, according to Dr. David Dodson, the man's doctor.

Last month, in the largest verdict ever against an HM O, a California
jury awarded $116 million to awoman whose hushand died trying to
get Aetna US Health Care of California to cover an experimental

cancer treatment.

Late last year, ajury awarded $13.1 million to aKentucky woman who
was denied coverage for a hysterectomy, after her doctor said it would
cure hercervical cancer. Humana Health Flan Inc., which refused to
pay for the procedure, lost one appeal last month but plans another.

In response to the mounting populist revolt, legislation has been filed at
the federal and state levels, calling for such patient protection measures
as an outside appeals process, disclosure ofany financial incentives for
doctors or other providers to limit treatment, a documented process of
determining medical necessity, and the right to sue an HMO.

In Massachusetts, where more than 50 percent ofinsured people are
enrolled through managed care plans, among the highest rates in the
country, and where regulation o fplans is among the weakest, several
bills have been filed to change the system, according to the
Boston-based consumer advocacy group Health Care For All

And the Ad Hoc Committee to Defend Health Care, in Boston, plans to
gather enough signatures to place a binding statewide referendum on
the 2000 ballot in favor ofuniversal health care and against for-profit

medicine.

Managed care officials defended their contributions to the health care
system, saying they have trimmed costs while improving care, and
reduced unnecessary hysterectomies, caesarean sections, and other
overusage that drove costs up under the old fee-for-service health care

system.

"Because our CEQ and founder is a physician himself, he's very
concerned that people make sure that we aren't trying to do the doctor's
jobs for them," said Laura Pigott, public relations manager for Health
Risk Management, or HRM, which is expected to be deciding
Tottenham's appeal by the end of the week.

With HRM's own setofguidelines, "We're trying to help them, so they
can make the best informed decision for their patients," Pigott said. "I
know the perception a lot oftimes is that guidelines are just there to
facilitate denials," but that is not the case, she said.

Pigott said patient confidentiality prevented her from discussing
Tottenham's case. "We very carefully make it so that patients' interest is

respected," she said.

Imp:/Avwwv.globe.com/dailyglobc2/04...managed care_means_no_rclieff.slitml



Boston Clobc Online / Metro | Regio...icnts, managed care means no relief http://mmw.globe.com/dailyglobc2/04...managed_carc_meuns_no_relicf+.shiml

Contact the Globe If the medical specialist reviewing TottenJiam's case upholds the denial
i us feedback o f the hysterectomy, Pigott said Tottenham can still appeal to Arbella.
Alternative views _ .
low-graphics version  Out of 100,000 cases reviewed by HRM last year for the approximately
Acrobat version fiulfy 70 health plans it manages nationwide, just .5 percent were appealed
because the treating physician disputed the finding, Pigott said. And
out ofthe cases appealed, 76 percent ofthe "non-recommendations”
were upheld, while the rest were modified or overturned, she said.
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(§) Today For Tottenham - who pays nearly $700 a month to Arbella for coverage

0 Yesterd forjust her and her hushand, and can't afford the additional cost for
esterday hospital coverage for their sons - that answer isn't good enough.

H H

"My surgery is scheduled for March 9.1 haven't canceled it," she said.
agianmhL”é%sWeb "If the insurance company continues to refuse, I'm going to work
g Lyeos. something out with Dr. Smith, and then I'm going to see a lawyer."
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Bills would give patients more
inform ation about HM Os

By Paul Tolme, Associated Press, 02/04/99 01:03

Call a cab.
PROVIDENCE, R.l. (AP) - Consumers could check the Click here
grades of health insurance plans on a report card to be )

published by the state under legislation pushed by Lt. Gov. You can find
Charles Fogarty. anything on tha Web.

The Consumer Report Card would gauge customer Get_online
satisfaction with health maintenance organizations, helping with

consumers decide which programs to enroll in. Bostan.com

$19.95 per

month.

"Consumer protection laws are necessary to ensure patient
care, not profits, come first,” Fogarty, chairman of the
Long-term Care Council, said Wednesday.

Another bill in the legislative package would allow consumers
to shop around to find the lowest cost for medications. Most
consumer complaints regarding HMOs are related to limits on
where prescription drugs can be bought, according to

Fogarty.

Other bills would strengthen the appeals process for
consumers denied care, require HMOs to provide customers
with a Consumer Bill of Rights, and establish a program
within the Department of Elderly Affairs to help senior citizens
deal with managed care organizations.

Fogarty already has introduced a bill that would give people
the right to sue HMOs.

Under the legislation, patients would be allowed to take legal
action against HMOs that fail to provide appropriate and
medically necessary care, or care that neets accepted

standards.

A similar bill died last year in the Senate, and Congress also
is considering legislation to allow consumers to sue HMOs.

Currently, HMOs can be held responsible only for the cost of
the procedure that was denied or delayed.

Insurance companies and many members of Congress say
they believe increased liability significantly will drive up
insurance premiums paid by businesses and patients.

"What this can do is serve as a strong incentive for HMOs
when making decisions to approve or deny coverage,”

Fogarty said.
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Managed care is found to limit costs for non-HMO patients

Doctors treaEaI atlentﬁa,llke study,found, Monegls not behind
reatment choices, the author conclude

By Phil Galewitz
ASSOCIATED PRESS

NEW YORK - Consumers who thought they could escape the effect o f managed
health care by staying with traditional insurance might be in for a surprise.

A new study suggests that doctors in regions with fast-growing health
maintenance organizations order fewer tests and cut other costs even for their

patients who are not in HMOs.

"Managed care seems to have a spillover effect,” said Uwe Reinhardt, a Princeton

University health economist.

Health expenses for patients in traditiona’ Medicare plans lend to fall in regions
with growing HM Os, according to a report published yesterday in the Journal of
the American Medical Association,

Stanford University researcher Laurence Baker, the study's author, said the
findings suggest that doctors used to treating HM O patients alter dieir practice
habits in treating all patients either out ofconven ience or because they agree
with the more conservative HM O treatment style.

Baker's study is one of the first to draw attention to the effect that managed care
has on all patients, notjust those in HMOs.

The study's findings raise doubts about suspicions that doctors treat patients
differently based on their insurance coverage, said Reinhardt, who wrote an
accompanying editorial in thejournal. Economists, he said, have long assumed
that doctors were influenced by how they were paid.

"This article says the world is more complicated, and doctors are not the
economic animals that our economic models suggest they are," he said.
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The study examined Medicare costs from 1990 to 1994, a time when HMO
market share increased nationally from 15 percent to 20 percent. The study
accounted foranumber of factors that influence health costs, including the age

and health status o f patients.

Baker found that as HM O market share increased in a region from 10 percent to
20 percent, Medicare hospital costs fell by 2 percent and Medicare physician and
outpatient expenses fell by 1.5 percent. Medicare costs fell even more sharply in

regions where HM O market share was bigger.
In 1994, the average Medicare expense perbeneficiaiy was about $3,270.

Several reasons could explain how HM O cut costs for patients not in HMOss.
The presence ofhealth plans in a community tends to spur construction ofmore
lower-cost health settings such as outpatient surgery centers, and HM O doctors
influence how non-HM O doctors practice, Baker said.

Yet Baker concludes that the most likely cause is that doctors treat all o f their
patients the same way. And if HMOs move doctors to limit hospitalizations and
expensive tests for theirmembers, doctors follow the same approach for all their

patients.

"A lot o fpatients think that they can escape the effects of managed care by
joining some other type ofhealth plan," Baker said. "In places with a lot of
managed care that is not true."

Inquirer | Search | Classifieds | Yellow Pages | Monevl Technology! HOME team | Health | Phi'lv Life | Headbone Zone |
Video | Site Index

©1999 Philadelphia Newspapers Inc.
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iiiilINational Conference of State Legislatures

106th CONGRESS HOUSE MANAGED CARE PROPOSAL
COMPARISON

StaffContact: Joy Johnson Wilson, Director. Health Committee

March 1999

Largefile, approx. 67 KB

During the 105" Congress, several managed care bills were introduced. The only piece of legislation
that moved was the House GOP proposal, which the GOP Leadership took directly to the House floor
for an up or down vote. This session, nine bills have already been introduced -five in the Senate and
four in the House. Many of the bills are reintroduced versions of last year's bills with only minor
adjustments made. Once again, NCSL supports the Senate Republican approach of limiting federal
regulation to Employee Retirement Income Security Act (ERISA) plans. S. 300 would apply only to
ERISA plans except for the provisions on grievances and appeals; discrimination based on genetic
information; and confidentiality ofmedical records. Each ofthe other eight introduced bills would apply

to all private health plans.

Most ofthe bills contain a core ofcommon provisions including: using the prudent layperson standard
to determine coveragefor emergency room services; point-cf-servicc; disclosure ofcertain health plan
information; direct access to certain medical specialists (usually OB/GYNs and pediatricians): a
prohibition on "gag clauses™; continuity ofcare; grievances and appeals; and confidentiality ofmedical
records. The House and Senate Republican proposals also contain "access" provisions such as
expanding the Health Insurance Portability and Accountability Act (HIPAA) Medical Savings Account
(MSA) pilot program; acceleration of 100% deductibility for health insurance premiums for the
self-employed; and "HeallhMarts" or "Association Health Plans". In particular, the primary House
proposal (H.R. 448) has reintroduced the concept of "HealthMarts" and "Association Health Plans".
NCSL opposes these provisions because they remove more of the insurance market from state
regulation. The language has been somewhat revised to appease states, but NCSL still believes that
consumers would not be adequately protected as the bill is written.

Prepared By:

Jov Johnson Wilson
Steve Lewis
Heather Mackey
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Staff Contact: Joy Johnson Wilson, Director, Health Committee

PROVISION DlNRG3ESL8|5 NORWOOD BILIRAKIS
if'R.
(State Comparison in this I (AQCA of 1999) (H.R.448)
Column) SENATE DEMOCRATS (S. 6)
REGULATED ENTITIES
Regulated Entities All private health plans. Individual plans, All private group
ERISA health plans, health plans.

and non-ERISA group
health plans.

PLAN CHOICE/ENROLLMENT PROTECTIONS

Point,of Service (POS)
Requirements

{16 states require health
plans to offer

point-of-service option:
Alaska, Georgia, Idaho,

Indiana, lowa, Maryland,
Minnesota, Montana, New

Jersey, New York,

Oklahoma, Oregon, South
Carolina, Tennessee (POS

or PPO offering), Texas

Must offer POS oPtion at
time of enrollment.

Requires the health Blan, not
the employer, to make the
POS option.

Employers are not re%uired
to contribute to the POS
option.

No requirement for
guaranteed availability.

Must offer POS option
at time of enrollment.

Requires the health
plan, not the
employer, to make the
POS option available.

Employers are not
required to contribute
to the POS option.

tF)’_rlcl)viders may balance
ll.

Subject to certain
exceptions,
closed-panel HMOs
will be required to
offera _
point-of-service
option_to employers
in congunctjon with
plans that limit
choice.

Employers will be
able to"accept or
decline the expanded
choice option at the
time of enroliment.

(dentalplans only), and
A _
Virginia ! If employers decline,
the insurance
company wil| be
required to offer a
point-of-scrvicc
option as
supplemental
coverage to

employees through

the individual
market.
INFORMATION DISCLOSURE
Covered and Excluded Benefits Required. Required. Required.

34 states have enacted laws
orimplemented regulations
related to disclosure
covering a wide range of
provisions.

{23 states require the
disclosure ofdrugs
contained onformularies:
Arizona, Arkansas,
California, Colorado,
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Connecticut, Florida,
Georgia, Idaho, Indiana,
Kansas, Kentucky,
Louisiana, Maine,
Michigan, Missouri, New
Jersey, New York, North
Carolina, Oregon, Rhode
Island, Vermont,
Washington, and Wyoming,]j

Enrollee Financial Obligations

List of Health Plan Providers

Prior Authorization/UR Process
& Requirements

Grievance/Appeals and UR
Process/Requirements

Outcomes of Grievance, Appeals,
and UR Process

Quality Indicators
Enrollee Satisfaction Data
Enrollee Utilization Data

Provider Selection Standards

Provider Financial
Incentives/Payment Methods

Disclosure of Utilization
Criteria/Algorithms

Required.

The name, address, and
telephone number of
participating providers and
an indicatjon of whether
each provider is available to
accept new patients is
required.

Required.
Required.

Information on the number
of gnevances and apPeals
and the aggregate outcomes
must be available upon
request.

Required.
Required.
No provision.

No provision.

Required.

A descr(iption of procedures
used and requirements are
available upon request.

http://mww.ncsl.org/statefed/Tiousemchb.htm

Required.

A detailed list of the
names ofthe
providers and their
geographic location.

Required.
Required.

Must disclose the
number o f external
review cases
conducted annually,
how often the plan
decision is upheld,
and how often the
plan decision is
modified or
overturned.

Required.
Required.

No provision.

1 :
Required.

Upon request.

Upon request, plans
must disclose
screening criteria,
wejghting elements,
and'computer
algorithms in UR
reviews and a

Required.

Upon request.

Upon request.
Required.

Upon request for
external review.

Upon request.
Upon request.
No provision.

No provision.
However, enrollees
may request {0 sec
credentials of
providers.

Enrollee may request
information from
provider.

No provision.
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Data Standardization

Plan Loss Ratios

Anti-Discrimination Provisions

[8 states have enacted
legislation. In addition,
HIPAA prohibits
discrimination based on
"health status-related"”
factors which includes:

* Health status,

e Medical condition,

e Claims experience,

* Receiptofhealth care,

 Medical history,

* Genetic information,

e Evidenceof
insurability (including
conditions arising out
o fdomestic violence),
and disability]

Sufficient Number, Mix, &
Distribution of Providers

[Atleast 10 states have
enacted laws requiring
access to sufficient numbers

and types o fproviders
without unreasonable delay.]

Special Rules for Underserved
Areas

Enrollee Choice of Primary Carc
Provider

4 0f20

Required.
Required.
DISCRIMINATION

Prohibits discrimination
against a participant,
beneficiary, or enrollee in
the delivery of health, carc
services consistent with law
based on race, color,
ethnicity, national origin
religion’ sex, age, mental or
physical disabifity, sexual
orientation, genefic
information, or source of
payment.

ACCESS

Required.

No provision.

Permits each enrollee to
receive carc from any
provider who is able to
accept the individual.

http:/Mmww.ncsl.org/statcfed/liouscmcb.htm

description of the
method by which they
were devéloped.

No provision. No provision.
No provision. No provision.
No provision. No provision.
Required. No provision.
Telemedicine and No provision.
other innovative

means may be

considered.

Enrollees under No provision.

network coverage
must be allowed to
choose personal health
care professional from
all participating
providers and change
selection, in the event
ofadisciplinary
complaint against the
provider or at least
every 4 months.
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Emergency Care Access

[At least 13 states require
emergency care access 24
hoursper day, seven days
per week: California,
Colorado, Georgia,
Minnesota, Mississippi,
Missouri, New Mexico,
Nebraska, New Jersey, Ohio,
Pennsylvania, Tennessee,
and Virginia]

Standard for Specialist Access

Standard for Access to Specialists
}‘l(l)r Individuals with Chronic
ness

[7 states allow individuals
with chronic illnesses to
have specialists as their
primary care provider
Indiana, New Jersey, New
Mexico, New York,
Pennsylvania, Tennessee,
and Texas.]

Care by Obstetricians and
Gynecologists

**36 states require either
direct access to OB/GYNs,
OB/GYNs asprimary care
providers (PCPs), or both.

Direct access: Arkansas,
Colorado, Georgia, Illinois,
Minnesota, Mississippi,
Nevada, New Hampshire,
New York, North Carolina,
Pennsylvania, Rhode Island,
South Carolina, Tennessee
Texas, Vermont, Virginia,
and Washington.

PCP: Florida,, Indiana,
Nebraska, new Jersey, and

No provision.

Requires access to specialty
care when medically
necessary.

Consumer with an ongoing
special condition may
receive areferral toa
specialist who is responsible
for the consumers primary
and specialty care.

Permits women to designate
an OB/GYN as the
individual's primary care
provider.

If primary care provider has
been established, no
authorization or referral by
the individual's PCP is
required for routine
gynecological care.

http.V/www.ncsl.org/statcfed/housemch.htm

No provision.

Enrollees must have
access when it js
medically or clinically
indicated" in the
professional judgment
of die treating health
professional.

Coordination of carc
or cost control
programs may not
create undue burden
for enrollees with
special healdi carc
needs or chronic
conditions.

A plan, in conjunction
with enrollee and
treating provider,
must determine in
these cases whether
specialist or care
coordinator
appropriate to ensure
continuity of care.

Provides for direct
access 1o the services
of OB/GYNSs without
the prior approval of a
"gatekeeper”.

No provision.

No provision.

No provision.

Provides for direct
access o the services
0fOB/GYNSs without
the prior approval of
a "gatekeeper".
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West Virginia.

Both: Alabama, California,
Connecticut, Delaware,
Idaho, Louisiana, Maine,
Maryland, Missouri,
Montana, New Mexico,
Oregon, and Utah.

Direct Access to Pediatricians

Clinical Trials

Enrollee Protection when
Provider Contract Changes

[18 states have continuity of
care laws that allow
enrollees to see
non-participating providers
when theyfirstjoin aplan
(for certain medical
conditions) or when a
provideris no longer with a
plan: Arkansas, California,
Colorado, Florida, Indiana,
Kansas, Maryland,
Minnesota, Missouri, New
Jersey, New York,
Pennsylvania, South
Carolina, Tennessee, Texas,
Vermont, Virginia, and
Wisconsin.]

Coverage of Evaluation and
Treatment w/o Prior

60f20

Pedjatricians may be
designated as PCPs for
children.

Plans may not prevent
enrollees from participating
in clinical trials nor
discriminate against them.

Plans must cover routine
costs but not costs
reasonably expected to be
paid for by the clinical trial
Sponsors.

http:/Mmww.ncsl.org/statefed/housemchb.htm

Allows pediatricians
to be designated as the
primary care
physician for minors.

No provision.

CONTINUITY OF CARE

Provides for "continuity of
carc” under the following
conditions:

For at least for 90

ays,

« For institutional care,
until discharge;

. For pregnancy,
includes womien in
second or third
trimester of
pre(t;nancy through
post-partim care
directly related to the
delivery; and

. For terminal
ilinesses, for the
remainder of the
individual's life.

When change might
disrupt confinuity of
carc, plans must cover
services furnished by
the treating provider
for a reasonable
period of time.

EMERGENCY SERVICES

Required, ifemergency care
is a covered henefit.

Required, if
emergency care is a

Allows families
enrolled in plans that
provide services to
children under age
18 and that have’
general pediatricians
partlmﬁatmg in the
plan, the ability to
choose a Hedlatnman
as their child's
primary care
provider,

No provision.

No provision.

Required if
emergency care is a
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Authorization

[32 states require coverage:
Arizona, California,
Connecticut, Florida,
Georgia, Hawaii, ldaho,
Indiana, Kansas, Kentucky,

Maine, Maryland, Michigan,

Minnesota, Missouri,
Montana, Nevada, New
Jersey, New Mexico, New
York, North Carolina, Ohio,
Oklahoma (out-of-area
only), Oregon,
Pennsylvania, Tennessee,
Texas, Vermont, Virginia,
Washington, West Virginia,
and Wisconsin.]

Coverage of Maintenance and
Post Stabilization Care

Prudent Layperson Standard

[29 states use "prudent
layperson " as defined under
the Balanced BudgetActof
1997: Arkansas, Colorado,
Connecticut, Georgia,
Hawaii, Idaho, Indiana,
lowa, Kentucky, Louisiana,
Maine, Maryland, Michigan,
Minnesota, Missouri,
Nebraska, Nevada, New
York, North Carolina, Ohio,
Oregon, Pennsylvania,
South Carolina, Tennessee,
Texas, Virginia,
Washington, Wisconsin, and
West Virginia.

Anotherfour states use
variations on this definition:
Arizona, California, Florida,
and New Mexico.]

Reasonahle Payment Standard
for Participating and
Non-participating Providers

Definition

Required.

Yes, adopts the
Medicare/Medicaid standard
established in the Balanced

Budget Act of 1997,

Must cover service in a
manner that would not leave
enrollee financially liable for
more than they would be if
the services, had been
provided within the network,

http://www.ncsl.org/stateted/houseincD.htm

covered benefit.

Required.

Yes, adopts the
Medicare/Medicaid
standard established in
the Balanced Budget
Act of 1997.

Must cover service In
a manner that would
not leave enrollee
financially liable for
more than they would
be 1f the services had
been provided within
the network.

MEDICAL NECESSITY

Consistent with generally

I 'No provision.

covered service.

No provision.

Yes, adopts the
Medicaré/Medicaid
standard established
in the Balanced
Budget Act of 1997
and adds emergency
mental health
provision.

No provision.

Plan standard.
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Process

[AIl 50 states require MCOs
to have to have grievance
end appealsprocedures.]

Timeliness Standard

[At least 32 states require
explicittimeframes:
Alabama, Arizom
California, Colorado,
Connecticut, Delaware,
Florida, Illinois, Indiana,

Kentucky, Maine, Maryland,

Michigan, Minnesota,

Missouri, Nebraska, Nevada,

New Hampshire, New
Jersey, New llexico, New
York, North Carolina,
Oklahoma, Oregon,
Pennsylvania, South
Dakota, Tennessee, Texas,
Utah, Vermont, West
Virginia, and Wyoming.]

Professional Qualifications of
Reviewers

[Atleast 22 states address
the professional
qualifications o freviewers:
Arizona, Arkansas,
California, Connecticut,
Florida, Indiana, Maryland,

Missouri, Nebraska, Nevada,

New Hampshire, New
Jersey, New Mexico, New
York, Ohio, Rhode Island,
South Dakota, Tennessee,
Texas, Utah, Vermont, and
West Virginia.

Most statesprohibit use of

provider involved in prior
decision.]

Ombudsman Program

accepted principles of
professional medical
practice.

http:/Aww.ncsl.org/stateted/housemch.htm

GRIEVANCE PROCEDURES, INTERNAL

Require.* a system to address
enrollee grievances
regarding atcess and
availability to services,
quality ofcare, choice and
accessibility of providers,
network adequacY, and
compliance with the
requirements of this act.

Plan must conclude each
apPeaI as soon as possible,
but no later than:

.12 hours after time
ofreceipt ofan
expedited appeal;
and

.30 business daYS for
all other appeals.

|f circumstances occur
beyond the control of the
issuer, the deadline shall be
extended for up.to an
additionall., " isincss days.

Reviewers must be a
physician or other health
carc professional who has
been selected b}/ the plan
and who has not been
involved in the appealable
decision.

tThe role of Ombudsmen is
0

Procedures arc
required for
addressing adverse
utilization review
determinatjons and for
other enrollee
complaints of
Inadequate access.

Plan. must respond
within_ 14 days after
receiving all'necessary
information required
to review decision.

Urgent carc reviews

must be made within
two days.

A physician must
conduct the reviews,

No provision.

Re_(zuired upon
written request by
enrollee.

Eme_rgencK decisions
within 72 hours.

Urgent carc,
decisions within 10
days.

Internal review
decisions 30 days.

Reconsideration
within 25 days of
adverse decision.

Spe_cialt\é decision
period 72 hours.

A physician must
review the decision
If it relates to
medical necessity or
to experimental
treatments.

No provision.
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* musSt assist .
ﬂnsumer in
choosing health
|ns rance coverage,

J growde counselmg
Sist 8nce

enro ees Issatisfied
h treatment

|ssuers In regards to

COVerage and respect
{0 grlﬁ ances an

appeals
itten Rocumentation of Requires written notification  Requires written 1 Requires written

Mverse% ermmatlons thCheF al determination Poﬁ ce%tlon tor Other P qr 8apono t[he

that Inc orm o I hat mcIS(rig]sma 1on
[At least 21 states require
written notification, either : ma(s’grrq?ngon die Rtﬁnﬁ%ﬁ yt%e plan) . the decision;
automatically or upon g%termlnatlon and 8etFr ination that
commissioners request: a] Rnsu er can Inciuides Information %OlﬂWdS for
Arizona, Arkansas, ?CISIOH 8nt g [eason for tne ecision.
Ca|if0rnia, C0|0rad0, t neXtema ent|ty etermlna'[lon
Florida, Georgia, Illinois,
Indiana, Maine, Michigan,
Nevada, New Hampshire,
New Jersey, New Mexico,
New York, Ohio, Oregon,
Tennessee, Texas, Vermont,
and West Virginia.]
I\/} intenance of Internal Record  Plans mﬁgstm intain written ~ No provision. No provision.
0T Process records for at least years.
[Most states require some
form ofmaintenance of
internal record ofprocess.]

GRIEVANCE PROCEDURES, EXTERNAL/INDEPENDENT

Procedures Required when: Requirement applies ~ Requirement applies

| nder two con I%OHS: unaer two &
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[Varies among 18 states
that require independent
review. Usually requires
exhaustion of all internal
review processes first:
Arizona, California
(experimental or
investigational therapy
decisions only), Colorado,
Connecticut, Florida,
Hawaii, Maryland,
Minnesota, Michigan, New
Jersey, New Mexico, New
York, North Carolina (two
out of three reviewers on
the panel must be external),
Ohio (experimental or
investigational therapy
decisions only),
Pennsylvania, Rhode
Island, Tennessee, and
Vermont.)

Certification of Reviewer

(Same as above.J

Binding Process

[At least 10 states: Arizona,
California, Connecticut,
Hawaii, New York, Ohio,
Pennsylvania, Rhode Island,
Tennessee, and Vermont. In
Maryland, the Insurance
Commissioner decides if
whether or not the decision
is binding.]

Utilization Review (UR) Program

Applicable Standards

Plans

ofthe extern

PTOCG

. The amount in) olved

%CG% 5|rqn |cant

tlents ||
hea IS|eopardi zed

ma als? condition use
appeals
Sﬁ on eﬁ]au tion of the

nternal appeals process.

xter

n FEVIGWE tity must

e certified tDJX e|t er'the

taﬁe or the

partment of

anor.

DeC|S|on IS binding on the
plan or Issuer.
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* The heal
e é’t?nt‘é’t
ecision Y
uring infernal
review of an
dverse
echsmn or
. e case of
i
Bgng Ea\ed foa

%ntenet%

Beneflmary must
make a written re%uest
Wlt |g ays aft
v%rsel ternal
rewew ecision.

D%%'é'ttttttsttt% ;
Or rqufine reques
and ays urgent
requests.

Reviewer must make
rtt nre ortf
eg eP cision
?n ﬁ (fmca N
or the decision.
Rewewers must have

gé)erﬁP g a;nd be

recognlze asan
ealth care

g

gFted%egCIoSrltoﬁte health

UTILIZATION REVIEW

Required.

Plans
clinic

rpust.utilize written
al review criteria

Required.

PIar]s must uniform ay
apply review criteri

conditions:

* The health
RFEd%es not
ey

ey

mternqal
review of an
adverse

ecision: or
N the case of

OBl it

|sb ed on
medical

necessl
experim [Zntal
treatment

Musﬁ he a dph sician

or, | P[r)n

Epgtlesswnaa w?to has

cP£J8H ﬁs and .ias

attalne reco nized

%Bﬁcaﬁe"}lelg.
gDnec'\sion1jﬁ binding
i g

o AT

Required.

No provision.
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developed wihh the input of

appropriate physicians.
Enrollee or Provider Input Requires physician input. Required. NO provision.
Reviewer of Professional BViewer mus be% Must disclose, ugon Aph%,/vsglan must
Standards 8 rylclan r other health gestt r}amsand review decisians if it
arc provider. e |aso relates fo me ical
|n I(Y necessity or fo
con uctmg utilization  experimental
revie treatments.
Timeliness Standard rigr authorization within 3~ Must provide "timely"  Emergency decisions
Busmess gays accessp fo UR y wn}] ﬁ% Kours.
personnel.
%ntlnuatlo of care within . o gent carc.
USIness aay. Prior authorization ecisions within 10
T reqmrg ments are ays
gietros ective review within -~ Wwaived when access to
0 days. ?rgo ne(! |§ no(s da[% %emsmn
t| e a]s % r|o ours.
MEOYI{? cable state

Requests for benefit
m ents qr advance

ermination
coverage mut
answe d wit |n
ays

58&'.‘%?8&;‘%?%%3
e

8nstrue asan
d

verse decision.
Consistency Standard Must be condHcted Reo‘uwes unif No provision.
consistent with written PP Ication 0 rewew
policy and procedures. Iteria.
Notice or Documentation of UR Notlces?f etermination Notlces of. Initial cover 9%9
Decisions must Include; t]er Ination ust ecl dpn mus
an ex atlon ISSUed 1n writing.
neprFrhatlono the o the a5|so
8515 0] de ermlpatlon an any
etermlnatlon rgNts of review.
?Inl Jatéan
gea an
. eﬂuest the
avalla
clinical revi w
8r|ter|ause In
etermination.
QOther Patient/Provider \f]orable Mo . No provision. No provision.
Protections aut Blzatl N qeter mrapon
must be treated as or
payment purposes.
QUALITY ASSURANCE PROGRAM
Requirements Plans must: He h ans must No provision.
! e ATaaity P
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[22 states have laws or
regulations requiring quality
assurance programs.]

Data Collection

Advisory Board

12 0f 20

arate
nt| ?un t with
re OnSI
E Inist ral n

Ve dWiite ten’ %
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Safequars for Indiidual
entifiable Information

[Most states have laws on
privacy and confidentiality
but they vary considerably.]
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PROTECTIONS RELATED TO COVERED BENEFITS

Mandated Benefit Coverage

Drug Formularies
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[11 states require plans to
disclose theformulary list:
Arizona, California, Florida,
Idaho, Kansas, Kentucky,
Michigan (upon enrollee
request), New Jersey, New
York, Rhode Island, and
Wyoming. Eleven states
require disclosure and the
procedure to obtain
non-formulary drugs:
Arkansas, California,
Connecticut, Georgia,
Indiana, Louisiana, Maine,
Missouri, North Carolina,
Oregon, Vermont (by
administrative rule), and
Washington. Ohio requires
plans to establish a
procedure by which an
enrollee may obtain a
non-formulary drug, but
does not require disclosure
ofthe drugs on the
formulary.]

Mastectomy Length of Stay

[1S states require a
minimum length ofstay
following a mastectomy:

Arkansas, California,
Connecticut, Florida,
llinois, Kentucky, Maine,
Montana, New Jersey, New
Mexico, New York, North
Carolina, Oklahoma,
Pennsylvania, Rhode Island,
South Carolina, Texas, and
Virginia.]

Balanced Billing, Limits for Qut
? NetworE ger Ices

ommunic tOﬂS

Hledlcal
etween Puticnt an rowder
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[44 states ban the use of
""gag clauses.” The
following states have pot
enacted laws: Alabama,
Hawaii, Illinois, Mississippi,
South Carolina, and South
Dakota.j

ceptions Based on Religious or
Efoaﬁ Coon3| erations J

Provider Incentive Plans

[21 states ban the use of
financial incentives between
managed care plans and
providers: Alaska,

California, Florida, Georgia,

Idaho, lllinois, Kansas,
Louisiana, Maryland,
Missouri, Montana,
Nebraska, Nevada, New
Jersey, New Mexico, Ohio,
Pennsylvania, Rhode Island,
Texas, Vermont, and West
Virginia.]

Anti-Discrimination

15 0f 20
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Provider Contracting

[25 states have laws
regarding provider
contracting and termination
rules: Alaska, Arkansas,
California, Colorado,
Connecticut, Florida, ldaho,
Indiana, Louisiana, Maine,
Maryland, Michigan,
Mississippi, Missouri,
Montana, Nevada, New
Jersey, New York, Ohio,
Oklahoma, Oregon, Rhode
Island, Texas, Vermont, and

Virginia.]

ég&)llcatlon/Partlmpatlon
uirements

[22 states have A WP laws.
Five ofthose apply to
physicians and the
remainder applies primarily
topharmacies or
pharmacists: Alabama,
Connecticut, Delaware,
Florida, Georgia (broad;
BC/BS plans only), Idaho
(broad), Illinois
(non-institutional providers),
Indiana (broad), Kentucky
(broad), Massachusetts,
Minnesota (independent
health care providers),
Mississippi, New
Hampshire, New Jersey,
North Carolina, North
Dakota, South Carolina,
South Dakota, Tennessee
(pharmacy), Texas,
Wisconsin, and Wyoming
(broad). In addition, at least
five other states have
"opportunity to apply™ laws,
which allow providers to
applyfor inclusion on an
MCOs panel but does
require the MCO to accept
all qualified providers:
California, Georgia,
Montana, Oregon, and
Texas.]
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Payment Timeliness Standard No provision.
**18 states require plans to

pay claims to providers

within a certain timeframe

rangingfrom 30 to 60 days.

IAlabama (45 days),
Arkansas (55), California
(45), Colorado (60),
Connecticut (45), Florida
(45), Maryland (30),
Mississippi (45), Missouri
(45), Montana (30), Nevada
(30), New Jersey (60), New
York (45), Oklahoma (30),
Pennsylvania (45), Texas
(45), Vermont (45), and
Wyoming (45).]

http://www.ncsl.org/statefed/liousemch.htm

No provision. No provision.

MINIMUM SOLVENCY REQUIREMENTS

Provisions No provision.

[All 50 states have solvency
requirementsfor health

plans.]
INSURER LIABILITY
Provision Amend% ERISA to allow a
cause 0 actlon{ {gersonal
[Texas and Missouri have !)EI%P(/) or .'[ g %éll}h[ {0
enacted insurer liability P ortﬁlr

laws. The Texas law allows
personal injury or wrongful
death claims to be brought
in State court against
insurers. In Missouri, the
corporate medicine law was
repealed which may open
health plans up to medical
malpractice claims.]
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he Department of Treasur HS, DOL and the
[Usually the Departmentor | gsnotreiate 10 Stat J? artment of

S of are
Division ofInsurance. The — guinoty over Insiranc, reasuyry for areas not

Department o f Corporations related 1o state
regulates HMOs in authority over
California.] InSurance.
MEDICAL SAVINGS ACCOUNTS (MSA)
Provision No provision. No provision.

[27 states have enacted
legislation authorizing the
establishment o f Medical
Savings Accounts (MSAS):
Arizona, Arkansas,
California, Colorado,
Florida, Idaho, Illinois,
Indiana, Kansas, Louisiana,
Maryland, Michigan,
Minnesota, Missouri,
Mississippi, Montana, New
Jersey, New Mexico,
Nevada, Ohio, Oklahoma,
Oregon, Pennsylvania, Utah,
Washington, West Virginia,
and Wisconsin. The
provisions vary widely
among the states. Several
states made changes in their
laws to comply with the MSA
provisions in the Health
Insurance Portability and
Accountability Act of 1996

(HIPAA)J
CAFETERIA PLANS/FLEXIBLE SPENDING ACCOUNTS
Provision er%vision. No provision. No provision.
PROVIDER LIABILITY
Provision Ergr\lr;slr ;rtrrsé r%ﬁ"abﬁ?t@ " No provision.
ASSOCIATION HEALTH PLANS/MEWAS
Provision No provision. No provision.
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