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AN ACT
relating to the regulation of viatical settlement agreements and
life settlement agreements.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. The heading of Article 3.50-6A, Insurance Code,
is amended to read as follows:

Art. 3.50-6A. VIATICAL SETTLEMENTS AND LIFE SETTLEMENTS

SECTION 2. Section 1, Article 3.50-6A, Insurance Code, is
amended by adding Subdivision (3) to read as follows:

@) "Life settlement” means an agreement that is
solicited, negotiated, offered, entered into, delivered, or issued
for delivery in this state under which a person pays compensation
or anything of value that is less than the expected death benefit
of a policy insuring the life of an individual who does not have a
catastrophic or life-threatening illness or condition in return for
the policy owner®s or certificate holder®s assignment, transfer,
sale, devise, or bequest of the death benefit under or ownership of
the policy.

SECTION 3. Section 2, Article 3.50-6A, Insurance Code, is
amended by amending Subsections (a), (b), and (c) and adding
Subsections (e) and (f) to read as follows:

(a) The purpose of this article is to register persons
engaged in the business of viatical settlements or the business of
life settlements and to provide consumer protection for a person
[wi-th-o-cabaatrophie-or-14i£0 threatening—illneoo-or-condjrtion] who
may sell or otherwise transfer the person's life insurance policy.

(b) The commissioner shall adopt reasonable rules to
implement this article as it relates to viatical settlements and as

it relates to life settlements.
(c) The rules adopted by the commissioner under this article

must include rules governing:
(1) registration of a person engaged in the business

of viatical settlements;
(@ registration of a person engaged in the business

of life settlements:
(@ approval of contract forms;
(4) [434-J disclosure requirements;
(5) [444-] prohibited practices relating to:
(A) unfair discrimination in the provision of
viatical settlements or life settlements: and
(B) referral fees paid by persons engaged in the
business of viatical settlements or life settlements;
(6) [454-] the assignment or resale of life insurance
policies; [and]
(7) [464-] the maintenance of appropriate
confidentiality of personal and medical information; and
(B the responsibility of a registrant to ensure
compliance with this article and rules relating to viatical
settlements or life settlements after the registration is revoked,
is suspended, or otherwise lapses.

(e The commissioner mav not adopt rules establishing prices
or fees for the sale or purchase of life settlements. This
subsection does not prohibit the commissioner from adopting rules
addressing uniust prices or fees for the sale or purchase of life
settlements..

() The commissioner may not adopt rules that require the
regulation of the actions of an investor providing funds to a
viatical or life settlement company.

SECTION 4. Sections 3 and 4, Article 3.50-6A, Insurance

Code, are amended to read as follows:
Sec. 3. APPLICATION OF OTHER INSURANCE LAWS® Articles 1,10.
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1.10A, 1el0C. 1.10D. 1.1QE, 1.19. 1.19-1. 1-24. and 21.21 of this
code appl- to a person engaged in the business of viatical
settlements or life settlements. [ENFQRGEM-ENTA------ For'a violatd-on-of
a—ule-adopted-under mthio-artdicle-—the commieoionor-may take-any
aofedon-againot- a—peraon—engaged mn-the buaincoa of'Viatieal
oetticmento-that--may-bc-talien-ander?”]

[444--—-- Articles 1.13-and 1. 10E-o f'thi-o-oode; or]

[42-)------ Article-1.-10D-of this code againot—a person
engaged—in-a-fraududent -insurance act-]

Sec. 4. DENIAL. SUSPENSION. OR REVOCATION OF REGISTRATION;
ENFORCEMENT. (a) The commissioner mav suspend or revoke the
registration of a registran; or deny an application for
registration under this article if the commissioner finds that the
registrant or applicant, individually or through anv officer.
director, or shareholder of the registrant or applicant:

(1) wilfully violates this article, an applicable
provision of this code or another insurance law of this state, or a
rule adopted under this article or under such a provision:

(2) intentionally makes a material misstatement in the
application for registration under this article;

(3) obtains, or attempts to obtain, registration under
this article bv fraud or misrepresentation;

(4) misappropriates, converts to the regiscrant's or
applicant's own use, or illegally withholds money belonging to a
party to a viatical settlement or life settlement;

(5) is guilty of fraudulent or dishonest practices

(6) materially misrepresents the terms and conditions
of business conducted under this article or anv other provision of
this code or other insurance laws of this state;

(7) makes or issues, or causes to be made or issued, a
statement materially misrepresenting or making incomplete
comparisons regarding the material terms or material conditions of
anv business conducted under this article.- or

(8) is convicted of a misdemeanor involving moral
turpitude or criminal fraud or a felony.

(b) An applicant or registrant whose registration has been
denied, suspended, or revoked tinder this section mav not file
another application for registration before the first anniversary
of the effective date of the denial, suspension, or revocation or.

if judicial review of the denial, suspension, or revocation is
sought, the first anniversary of the date of the final court order
or decree affirming the action. An application filed after that

period mav be denied bv the commissioner unless the applicant shows
good cause whv the denial, suspension, or revocation of the
previous license should not bar the issuance of a new license.

(c) In addition to an action taken under Subsections (a)
and (b) of this section, the commissioner mav take against a person
engaged in the business of viatical settlements or life settlements
who violates this article, an applicable provision of this code or
another insurance law of this state, or a rule adopted under this
article or under such a provision anv action that the commissioner
mav take against a person engaged in the business of insurance who
violates a statute or rule. [RELATION TO- OTHBR—NSURANCE—LAWS--
Except-aa-otherwioc-providcd-by-tbio- artiedc—o+- by-rudeo' adopted
under—thio artdolc-—thio code and any other-innouranee-law of -thio
otatc do-not-apply to-the—buedflcoo-of-vi-atioal oettdemcnto.]

SECTION 5. The change in law made by this Act applies only
to conduct that occurs on or after the effective date of this Act.
Conduct that occurs before the effective date of this Act is
governed by the law in effect when the conduct occurred, andthat
law is continued in effect for that purpose.

917199 12:16 PM



SECTION 6. This Act takes effect September 1, 1999.
SECTION 7. The importance of this legislation and the
crowded condition of the calendars in both houses create an

emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several
days in each house be suspended, and this rule is hereby suspended.

President of the Senate Speaker of the House
I certify that H.B. No. 792 was passed by the House on May 8,
1999, by a non-record vote; and that the House concurred in Senate
amendments to H.B. No. 792 on May 21, 1999, by a non-record vote.

Chief Clerk of the House
I certify that H.B. No. 792 was passed by the Senate, with
amendments, on May 19, 1999, by a viva-voce vote.

Secretary of the Senate

APPROVED:

Date

Governor
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/

Lo 3+ DIUUIDU *WOW! *Witt kiU UnessmhUpitUl MUYt MU4U-0] OM4 WA tVAiV. «

HBA-ATS, TYH H.B. 792 76(R)BILL ANALYSIS

Office of House
By: Maxey
Insurance
6/3/1999
Enrolled

Bill AnalysisH.B. 792

BACKGROUND AND PURPOSE

The Texas Department of Insurance (TDI) regulates the viatical

industry. Since

has shifted from
offering viatical settlements

settlement

the enactment of the regulating legislation, the industry
its original focus on serving the terminally ill to
to healthy seniors. The original legislation

defined a viatical settlement to apply only to the sale of a policy of an

regulatory powers.

H.B. 792 defines

individual with a terminal illness. Thus, prior to the 76th Legislature,
settlements involving healthy seniors were not included in the TDI's
"life settlement.” This bill requires the commissioner of
insurance (commissioner) to adopt reasonable rules relating to viatical
life settlements. This bill also authorizes the

settlements and
commissioner to

an application for
registrant or applicant, individually or through any officer,

suspend or revoke the registration of a registrant or deny

registration if the commissioner finds that the
director, or

shareholder of the registrant or applicant performs certain actions. It

prohibits
suspended, or
before the first
suspension, or

appropriate action against a person engaging in the business

an applicant nr registrant whose registration has been denied,
revoked from filing another application for registration

anniversary of the effective date of the denial,

revocation. H.B. 792 authorizes the commissioner to take any

of viatical

settlements who violates certain provisions.

RULEMAKING AUTHORITY

It is the opinion of

the Office of House Bill Analysis that rulemaking

authority previously delegated to the commissioner of insurance

(commissioner) is
of this bill.

Insurance Code)

modified in SECTION 3 (Section 2, Article 3.50-6A,

SECTION BY SECTION ANALYSIS

SECTION 1. Amends the heading of Article 3.50-6A,

follows:

Insurance Code, as

Art. 3.50-6A. New heading: VIATICAL SETTLEMENTS AND LIFE SETTLEMENTS

SECTION 2. Amends Section 1, Article 3.50-6A, Insurance Code, to define
"life settlement."

SECTION 3. Amends Section 2, Article

Subsections (a),
follows:

3.50-6A, Insurance Code, by amending
(b), and (c) and adding Subsections (e) and (f), as

(a) Provides that the purpose of this article is to register persons

engaged in the business of viatical settlements or the business

settlements and

person with a catastrophic or life threatening illness or

of life

to provide consumer protection for a person, rather than a
condition, who

917199 1217 PM
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may sell or otherwise transfer the person's life insurance policy.

(b) Requires the commissioner of insurance (commissioner) to adopt
reasonable rules to implement this article as it relates to viatical
settlements and as it relates to life settlements.

(c) Provides that the rules adopted by the commissioner under this article
must include rules governing registration of a person engaged in the
business of life settlements. Provides that the rules adopted by the
commissioner under this article must include rules governing the
responsibility of a registrant to ensure compliance with this article and
rules relating to viatical settlements or life settlements after the
registration is revoked, is suspended, or otherwise lapses. Makes

conforming and nonsubstantive changes.

(e) Prohibits the commissioner from adopting rules establishing prices or
fees for the sale or purchase of life settlements. Provides that this
subsection does not prohibit the commissioner from adopting rules
addressing unjust prices or fees for the sale or purchase of life

settlements.

(f) Prohibits the commissioner from adopting rules that require regulation

of the actions of an investor providing funds to a viatical or life
settlement company.

SECTION 4. Amends Sections 3 and 4, Article 3.50-6A, Insurance Code, as
follows:

Sec. 3. New title: APPLICATION OF OTHER INSURANCE LAWS. Provides that
Articles 1.10 (Duties of the Department), 1.10A (Cease and Desist Orders),
1.10C (Access to Certain Criminal History Record Information), 1.10D
(Insurance Fraud Unit), 1.10E (Administrative Penalties), 1.19 (In Case of
Examination), 1.19-1 (Subpoena Authority), 1.24 (To Make Inquiries), and
21.21 (Unfair Competition and Unfair Practices) of this code apply to a
person engaged in the business of viatical settlements or life settlements.
Deletes existing text regarding enforcement of rules adopted under this

article.

Sec. 4. New title: DENIAL, SUSPENSION, OR REVOCATION OF REGISTRATION;
ENFORCEMENT, (a) Authorizes the commissioner to suspend or revoke the
registration of a registrant or deny an application for registration
this article if the commissioner finds that the registrant or applicant,
individually or through any officer, director, or shareholder of the
registrant or applicant performs the specified actions.

under

(b) Prohibits an applicant or registrant whose registration has been

denied, suspended, or revoked under this section from filing another
application for registration before the first anniversary of the effective
date of the denial, suspension, or revocation or, if judicial review of the
denial, suspension, or revocation is sought, the first anniversary of the
date of the final court order or decree affirming the action. Authorizes an
application filed after that period to be denied b} the commissioner unless
the applicant shows good cause why the denial, suspension, or revocation of
the previous license should not bar the issuance of a new license.

(c) Authorizes the commissioner to take any appropriate action against a
person engaging in the business of viatical settlements or life settlements
who violates this article, an applicable provision of this code or another

insurance law of this state, or a rule adopted under this article or under
in addition to an cCtion taken under Subsections (a) and

such a provision,
to the situations under

(b) of this section. Deletes existing text relating

917199 1217 PM
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which this code and any other insurance law does not apply.
SECTION 5. Makes application of this Act prospective.
SECTION 6. Effective date: September 1, 1999.

SECTION 7. Emergency clause.
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The Advocate

byPat«r Keating

RoIIing

The viatical ma

the Dice on Death

t may be hooming, but It's no place for Investors.

inricum— it5 not where the Pope lives or the

latest wonder drug for male pattern baldness. It a Latin word that can referto provisions supplied
to a departing traveler or to the holy Eucharist placed upon the bps ofa dying person. Either way,
it means something that heips you move safely to a better place. Thats why, when patients taring
the crippling costs of AIDS tirst began selling their life insurance for cash a decade ago, the market

due developed uai called the viatical industry. Terminally U
people got immediate help id eaje their final day*. and inves-
ton who bought the policies ultimately turned a profit. It
looked like a win-win busmen, ifa rather ghastly one.
Well, now iri the end ofthe 90i A new class of broken is
using ail sorts of aggressive tacocs— Internet sices. radio ads,
fianeraJ home promos, alliinccs with financial plannen—to
pump viaticals to investors eager tear big scores. Ax the same
rime, new treatments are eaending the lives of people with
AIDS, making speculation ai out when they will
die more uncertain (and drivmg down the sell-
ing price of their life insurance). So viatical firms
arc ottering SNrianenn to healthy seniors, thaeby
creating whole new categories of risk tor inves-
tors. Meanwhile, the industry—us particular,
the wildly misleading advertising of mam/ vuri-
cal companies—remains haphazardly policed.
w'Viaticals are falling right through the tegula-
axy cracks.” saysJoseph Bdth. editor ofthe iruur-
mvr Forum, an ElJeaviiJe, Ind. trade journal.
The viatical business may be booming—
since 1991, the market fbrvtaricali has loomed
from S50 million a year to more than SI bil-
lion—but ids no place for individual investors.
"The viatical industry started out marketing
legitimate policies,” says Deborah Bonner,
director of secuririea for the Washington Sate
Department of Financial Insotuoons. "But now
we are seeing a new breed of individuals cak-
ing advanage of people who are interested in
doubling their money, and weareseeingffaud."

Buying a
terminally ill
person’s life
insurance is

dangerous bet.

Most viaricils work like this: .An injured perjon, called
the viator. jellj hia or her policy to a viancal settlement
company for a percentage of its face value— usually between
30% and 80%. depending on the viators life expectancy.
The viatical company, sometimes working through a bro-
ker. then sells the policy to an investor, who stands to gain
when the viator dies and the policy is paid. Commissions
and fees typically run shout 10%. but they're sometimes
much higher and arent always disclosed. In some deals,
the viatical company assumes payment of the
insurance premiums; in others, they get passed
on to the investor.

Now. this sort of investing always has entailed
certain risks. What happens, (or instance, if
your special someone shows a test for life- 1s
your viator is expected to live for two years but
survives for five, your annual rate of return
would plummet. Vou could also be on the hook
foretna premium payments. And since the viat-
ical market isnt liquid, you may have to sell
your policy at a loss,if you need to cash out.

Anotherdinger for investors: policies whose
fice values decline. "Investors sliould know that
some insurance is written so that if a persons
job or salary changes, benefia can decrease.”
says Anna Griruiead, COO of Accelerated Ben-
efia Corp., an Oriando viatical firm. “We pass
on more than 70% of the policies that cross
our desk because ofunderwriting issues." Grin-
stead says that almost half the policies her firm
rejects are sold by other vuocal companies.

MNOMVSGLB 1I9S 73



L'nibrtunscely. a federal court ruled
in M)6— foolishly, in my opinion—
that viaticals are not securities. Thus
the Securities and Exchange Com-
mission cannot compel the companies
that sell them to disclose material rules,
or even minimally standardized data
such as annualized returns, to investors.
Most viatical ads read as if
they were written by
alchemists who can turn
lead into gold. “Been
thinking about the best way
to proric with investment
funds over the next few
years? How about a *0%
return on investment?*
asks Investments First of
Winter Park. Fla. "Look-
ing tor a secured rate of high returns Jt
no risk?" blares Services Intcmaoonal
of Agoura Hills. Calif.

ConradJablorub of Anderson Townm
ship. Ohio is a living contradiction of
these claims. In ldd|tJablonski was
given three to six months to live

Investors get
the best rate of
return if the
insured person
dies quickly.

Tir Alfvocati*

becaose of advanced prostate cancer.
The cancer spread, and in 19dj
Jablonski sold a term life policy for
two-thirds of its face valoe. Jablonski
snd hu wife Kandi used the proceeds
to cover bills, pay for their daughter's
wedding and prepay liis funeral. "First
ic sounded good." Jablonski says of
his settlement, “then it
sounded morbid, then it
sounded like we could pay
bills and for the wedding.
It was as natural as that*

Four years later, Jablon-
ski, now 63. snlJ hasn't had
that funeral. Great news
fur him; bad news for viat-
ical investors who. to put
it bluntly, need their via-
tors co die quickly in order to achieve
high annual rates of return.

Indeed, it's because HIV-posiove via-
tors arc living longer that the industry
isexpanding beyond its eradiaonaj base.
Vuccal arms now trade policies uwncd
by older people who are not terminally

U but are interested in “senior settle-
ments* for estate planning Estimating
life expectancy, however, u an impre-
cise science even in the presence of ter-
minal illness. Investing when the pxvoff
date involves the death of a healthy per-
son? -It's a wager* says Gloria Gren-
ing Wolk. a Laguna Hills. Calif,
financial planner who runs a viaocals
website (viaacal-expcrt.net).

Vtaacal companies are also stepping
up sales of "contestable™ policies—pol-
icies that can be challenged by iruur-
crs because they are less than cwo years
old. V'lancal firms can buy these rukacr
policies at steeper discounts, then mar-
ket them as offering higher returns.

Contestable policies carry extra hazm
onls for investors: Buy one and it could
get canceled at any nme for up to two
years, and you'll lose vour investment.
Of course, your vsaacal company can
roll you ir.to another policy—but that
one might be contescable too.

Furthermore. nratSclang in contest-
able policies crates incentives for ftaud.



A Dallas grind jury recently indicted
Michael Lee Davij. vice president of
Soudiwest Viaocal Corp.. tor allegedly
getting pancnu at a local AIDS clinic
to falsify jppbeaaons for more than SIO
mdlion in iife insurance. Dans bought
those policies on the cheap, then turned
around and marketed them to inves-
tors. (Davis, by the wav.
used to be named Walter
Waldhauser. In 1981, he
confessed to being the
middleman in a murdcr-
tbr-hire that involved lull-
ing a Houston family, in
part tor their life insurance
benefits. Alter being con-
victed and paroled, he
moved, changed his iden-
tity—and got a 10b as a naocal execu-
cve. Dans evaded arrest List month and
remains at large.)

Al Woodard, 73, of Bellingham,
Wash, was ambushed by a contestable
policy scheme. In July IWS, he in-
vested S’J.dOO with Alpha Capital

Contestable
policies invite
fraud. Take the
case of Michael

Lee Davis.

Tirt Aot

Croup, a New Vorle City viatical com-
pany. through a financial planner
named Linda Scull. Woodards viator
first tested positive tor HIV in 19—+
by the second half of 19'>tl. his life
esrpectancv was 42 to 48 months. Last
November he somehow bought a
S$50.000 policy with an annual pre-
mium of just SLIM. That
policy was transferred to
Woodard in December.
According to Washington
State investigators. Stull
and her cohorts “failed to
disclose to investors that
the insured was terminally
dl prior to being insured"
and that "life insurance
policies were fraudulently
obrained. and thus subicct to cancel-
lation by the insurer."

For now, Woodard is still holding his
statical, but he doesnt c.tpcct to sec his
money again. “Linda said it would help
the sick person, and it could double,
especially if the guy died quickly." he

recalls. “But now its lust a tangled-up
mess." (Stull declined to comment.
Alpha Capitil declined to comment on
the state's findings. The state of Wash-
ington has ordered Stull to stop sell-
ing viaticals. A federal grand lury u
invesogaring Alpha Capitalsactmoes. |

Bottom liner Congress should
declare that viaticals are securities—
then the SEC could require rirtns to dis-
close risks more fully and stop making
misleading claims. State governments
should follow suit—currently, only
seven states regulate viaticals as secur-
ities. while dl dont regulate them at all
Insurers should make accelerated death
benefits mure easily ivadablc to termi-
nally dl pulicyhuldcra, and should stop
raising the amounts of life insurance
that they issue without medical crams.
And viatical companies that help peo-
ple legitimately—and thev do exist—
should cooperate. It's cleanup time. W
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Fraud Alleged for 'Death' Investors

Ey DAVIO ROYSE
Associated Press Writer

TALLAHASSEE, Fla. (AP) — Two South Florida companies may have defrauded
investors who bough: life-insurance policies from terminally lll people, say
investigators, who believe that In some cases the policies didn't actually exist.

The odd but legal practice known as ' ‘viatical settlements" gives the terminally ill a
chance to get much-needed cash while they are still alive. Investors buy the life
insurance policies at a fraction of their value, giving the policyholder money up front,
and then profit when the seller dies. Viatical companies arrange for the sales of the

policies and take a share of the proceeds.

The state, and reportedly the FBI, is investigating American Benefit Services Inc.
and Financial Federated Title and Trust Inc. to determine If they cheated investors

out of tens of millions of dollars by selling fake policies.

A Florida Judge on Wednesday ordered American Benefit Services In Lake Worth,
Fla., to turn over records to investigators with the state Department of Insurance.
Investigators also are reviewing documents from Sunrise-based Financial Federated

Title.
FBI agents have already seized assets — including 40 cars — belonging to Financial

Federated owner Frederick C. Brandau, according to a recent report in The Wall
Street Journal. About 5,000 people have invested between $115 million and $125

million, the newspaper reported, citing unnamed sources.

Brandau told the Journal that he and his companies have done nothing wrong and
that he is fighting the accusations. He also said that none of the Investments were at
risk.

Neither Brandau nor American Benefit owner Raphael Ray Levy could be reached for
comment, and FBI officials declined to comment about their investigation.

American Benefit lawyer Houston Park told Circuit Judge Ralph Smith Jr. In
Tallahassee Wednesday that American Benefit would cooperate but believed the
insurance department did not have the authority to subpoena all the documents It

wants from the company.

Park said the company would not comment on the allegations.

83D DBA
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Brandau's lawyer, Thomas Sclafanl, said he will propose a settlement to federal
prosecutors meant to assure the Investors that their investments are safe.

Sclafanl said Wednesday that an offshore multinational mining company called CSI
Ag Ltd., which has bought Financial Federated's assets, will cover the Investments.

**This Is not a scam,"” said Sclafanl, a former federal prosecutor. *’ CSI will be more
than able to fully guarantee all of the investors on the schedule they are supposed
to be repaid on. ... They have as assets a number of gold mines that are very

lucrative."

American Benefit and Federated Financial are related, though separate, companies.
Essentlal y, Federated Financial lined up the terminally ill patients and bought the
policies, supplying them to American Benefit, which sold the products to Investors.

An internal state Insurance department memo in February says that American
Benefit maintains it solicits investors to buy into viatical settlements offered by
Financial Federated. American Benefit said there wasn't any formal agreement

between the two companies, according to the memo.

‘ ‘This statement Is not plausible as all funds solicited by ABS are forwarded to
FF&T," the department memo said.
The insurance department was looking into American Benefit oefore the agency

received dozens of complaints from Investors this spring. A financial specialist
recommended the state investigate the company after It refused to document that

the policies it was selling existed.

Several Investors have sued American Benefit in state court in Palm Beach County,
claiming they asked to see the policies but were not provided them.

A short time after the FBI apparently began looking into Brandau's business last fall,
he put an ad in the newspaper looking to buy viatical policies.

W. Scott Page, the owner of Wm. Page and Associates, the first licensed viatical
company in Florida, and the president of the National Viatical Association, answered

the ad.

Brandau gave him $1 million to keep in escrow to hold onto to show he was
interested in buying some of the policies Page already had, Page said.

" *They gave it to me with a blanket 'Use it for anything I could get." All they wanted
was a policy,"” Page said. ‘ ‘ That's why my suspicions started to rise."

Asked If he thought Brandau wanted policies because he wanted something to show
investigators, Page said his lawyer advised him not to comment.

Everyone can assume what they like,” he said.
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Contact: Marc Beauchamp

(202) 737-0900

FOR IMVEDIATE RELEASE mb@nasaa.org

State Securities Cops Release New List of "Top 10 Investment Scams"
—'Day-trading'seminars, promissory notes, viatical investments make ranking—

WASHINGTON (May 24, 1999) - State securities regulators today released a list of the Top 10 Scams
they are combating, adding pricey day-trading seminars, supposedly high-yielding promissory notes and
investments in viatical settlements (interests in the life insurance policies of supposedly terminally ill

people) to the second-annual rankings.

"Today we have an ideal climate for fraud,” warns Peter C. Hildreth, New Hampshire's Director of
Securities Regulation and President of the North American Securities Administrators Association
(NASAA), which released the list of scams. "Millions of new investors, many ofwhom expect
unrealistically high returns, are looking for places to put their money. At the same time we're living
through an Internet-driven technology revolution that is a boon to investors and con artists alike."

Securities fraud costs Americans billions of dollars each year, state securities regulators estimate.

The list of scams also includes Internet fraud, affinity group fraud, investment seminars, Ponzi and
pyramid schemes, illegal franchise offerings and entertainment scams.

State and national securities cops arc doing their best to protect investors, but given their limited resources,
investors must do their share to prevent fraud,” Hildreth said. "By the time the regulators are notified, the
investor's money is usually gone and is rarely recovered. As always, investors are the first line of defense
against fraud. The best weapons investors have to protect themselves and their money are skepticism and

common sense,” said Hildreth.
Here is a list of the Top Ten Scams, ranked roughly in order o fseriousness or prevalence:

1. Internet fraud. Con artists are using the Internet to "pump and dump" small stocks, peddle bogus
ofTshore "prime bank" notes and perpetrate fraudulent pyramid schemes. About halfof the states
have programs to monitor the Internet for fraud and they regularly team up with other regulators for
Internet "Surf Days." The Internet is like a big city, with good neighborhoods and bad
neighborhoods and investors need to be careful about taking advice from strangers. Never invest
based on a "tip" on the Internet without doing independent research. You never know who’s offering

you the "help."
2. Investment seminars. Investors should be very wary about expensive seminars where

self-anointed gurus imply you can get rich quick. Some people do get rich but usually they're the
ones running the seminar, making money from admission fees, and selling their books and
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audiotapes. Seminars are marketed through newspaper, radio and TV ads and "infomercials" on
cable television. Recently promoters have begun offering seminars and courses promising to turn
investors into successful stock "day traders.” Day trading, more akin to gambling than investing, is

inappropriate for the vast majority of investors.

3. Affinity group fraud. Members of closely knit religious, political or ethnic groups are targeted by
con artists of the same religion, ethnicity or political orientation. The crooks seek to take advantage
ofour natural trust of people who arc like us. Targeted media advertising is used to identify potential
victims, often with offers of employment or financial advice. California's Asian communities, for
example, have been victimized by scammers promoting bogus foreign exchange investments.
Typically promoters steal the money and no investments arc made.

«4. Abusive sales practices. State and other securities regulators report progress in the fight against
"microcap” stock fraud by suspending, barring and criminally prosecuting brokers who specialize in
the manipulation of low-priced securities. N'evertheless investors need to be on guard and should

hang up on aggressive cold callers.

5. Telemarketing fraud. New "boiler rooms" (high-pressure telephone sales operations), open all
the time, selling illegal or fraudulent investments. Promoters try to capitalize on the headlines— from
fears over the Year 2000 problem to the Asian currency crisis or breakthroughs in computers or
biotechnology. One way vulnerable investors can protect themselves is to use their telephone
answering machine to screen their calls and not even answer solicitations by cold-calling

salespeople.

6. Promissory notes. A growing area of fraud, these notes arc supposedly "insured" and backed by
real assets. In fact, they are backed only by an often worthless promise to repay. They offer high
interest rates to investors who may be struggling to get by on income from money market funds or
certificates of deposits. These "investments” arc often sold by life insurance agents, lured by high
commissions, who may know nothing about the promoters of the investments beyond what they're
told. The agents also may not realize they have to be licensed as securities brokers with state
securities regulators to sell these notes. In most cases, the notes also must be registered with
regulators. Multi-state investigations have revealed that a number of the promoters of these notes
have had problems with regulators in the past. Some notes are issued on behalfofcompanies that
don't even exist. Even if the companies arc legitimate, investors should realize that the reason these
notes arc being offered directly to small investors is because banks and venture capitalists have

declined to invest in the companies.

7. Viatical investment scams. One of the hottest new investment products and one of the riskiest,
viatical contracts are interests in the death benefits of terminally ill patients such as AIDS and cancer
victims. The insured gets a percentage of the death benefit in cash, supposedly to improve the quality
of their lives in the last days. Investors get a share of the death benefit when the insured later dies,
after a fee is paid to the viatical investment broker. Because of uncertainties in predicting when even
a terminally ill person is going to die, these investments must be considered extremely speculative.

8. Entertainment fraud. Con artists zero in on investors hoping to hit it big by buying a piece of the
next "Titanic." Besides movies, investment vehicles include cable television shows, video games and

other entertainment products.
9. Ponzi/pyramid schemes. Always in style, these swindles promise high rates of return to

investors, but the only people who really make a killing arc the promoters who set them in motion, at
the expense and out of funds from later investors, who end up losing their money when the house of

on riiwiis
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carls inevitably collapses.

10. lllegal franchise offerings. States have taken actions relating to inadequate disclosure and fraud
involving franchise investments, often marketed at business opportunity and franchise trade shows
where promoters target people attracted by the prospect of owning their own business.

Before making an investment or doing business with a stock broker or investment or franchise promoter,
call your state securities regulator to find out if they are properly registered or have a disciplinary history.
When checking out a stock broker, ask for their CRD record, which gives their employment and
disciplinary history. To find your state regulator, visit the NASAA website at www.nasaa.org/rcmilator or

call 2021 737-0900.
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Life-insura

not always

By MARCY GORDON
Tha Associated Press

WASHINGTON — One of the

hottest new investment scams in-

volves people who think they can
earn money by helping termmallK ill
F_eople get an early payoff on their
ife-insurance policies.

Investors buy the policies through
a brokerand aportion of the money’is
ﬁald to the policyholder, who often
has AIDS arcancer, to help with med-
ical bills. The investor is supposed to
get paid when the person dies, but in
some cases, the policyholders aren't
really dying. In other cases, the poli-
cyholder doesn't exist.

State securities requlators added
the scams Monday to theirannual list
of the "top 10" ‘investment frauds.
Also added were high-priced semi-
nars in "day trading,” in which inex-
perienced investors are convinced
they can get rich quick by rapid-fire

S 5 m
nce payoff

sure thing

Your Money

buying and selling of stocks.
"Today we have an ideal climate for
fraud," said Peter Hildreth, president

of the North American Securities Ad-

ministrators Association and director

of securities regulation in New Hamp-

shire. "Millions of new investors, many
ofwhom exi]ectunrealisrically high re-
turns, are ookinﬂ for places to put
their money. At the same rime, we're
living throu?h an internet-driven tech-
nology revolution that is a boon to in-
vestors and con artists alike."
Investing in insurance policies of

a . j

mON-LINE: Investment fraud over
lire Inlemot.
mSEMINARS: Includes too senu-.
nars promising to loach ?eopfo hoi*
lo become da &radarso slooa.
mAFFINITY GROUP: Fraud [hat
targets religious, ethnic and profes-
sional rouEs. ,
mABUSIVE SALES: Pracocos in-
clude apqrtmtve. unsoacftod lolo-
phoro calls to consumers bP/ peo-
ple selling smalFcompany sfocks
mT LEMARKET.IN(% Fraud b
telept one promoting bogus Invest-
ents

ments.
a PROMISSORY NOTES: Notos
sold as insured investments with
high interest ratoa.

mVIATICAL INVESTMENTS:
Scams that lake advantage of In-
vestors who thought they could |
earn money by helpng the termi-
nally ill gelan oaity payoff on thru
life_insurance. .

N ENTERTAINMENT FRAUD:

the terminally ill is legal and has been
dvocates call it
viatical investing, which takes itsname

‘viaticum" —

around for a decade.

from the Larin

a purse

Scams, offennq bogus investments
in movies, cable TV snows, vidoo
games and other products.
mFRANCHISE: Bogus business
franchise otfenngs.

Please see Pago F-4, SCAM

SCAM: Economy is ‘ideal climate for fraud'

|  Continued from Page F-1

given to a travelerin prepara-
tion for ajourney.
Viatical companies ar-
range for the sales of the poli-
cies and take a share of the
proceeds.
~ As an example, a group of
investors m@ggagatermmally
il person Sfi0,000 for the per-
son's $100,000 life insurance
Eollcy. When the Eerson dies,
he group will make a $20.000
Profn, minus premiums and
ees to the viatical broker.
While many brokers oper-
ate legally, the ﬁractlce 1sn't
regulated, which "creates a
situation that could be ripe
tor fraud," said Scott Lane,
assistant enforcement direc-
tor of Pennsylvania's Securi-

ties Commission. ]
Gloria Wolk, an expen cit-
ed by Lane, estimates that in-
vestors liave lost more than
$400 million in viatical in-
vestments since the industry
sprouted in the late 1980s.
One problem occurs when
people who aren’t really sick
take out policies. ,
In some cases. Lane said,
people can get life insurance
olicies worth as much as
100,000 without medical ex-
amsor blood tests.
In other cases, the viatical

company promises big re-

turnsof 25 percentormore to
investors, but never has anx
insurance policies to bac
them up.

Even when someone is ter-

minally ill. the state securities

regulators caution, viatical in-
vesting is risky because of
the uncertainty |n_Fre_d|ct|ng
when the person will die. New
AIDS dr_u?(s hdve compound-
ed the risk for investors be-
cause they keep people with
AIDS alive longer. .

Deborah Rhoades, a vice
president of the National Vi-
atical Association, said fraud
is not widespread in the $1
billion-a-year industry. She
said it has occurred in a few
instances, as haﬁpens "in any
?ther industry thatis unrequ-
ated "

“We believe it should be
regulated,” Rhoades said,
noting that the trade group
has been Wo_rkln? to that end
with the National Association
of Insurance Commissioners.
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P.0. Box 240952 Douglas, Alaska 99824 Phone/Fax 907-364-3410 Pager 907-789-83%4

September 23, 1999

Representative Norm Rokeberg

State Capitol
Juneau. Alaska 99801

RE: Viaticals.
Dear Representative Rokeberg:

On behalfofmy client, Future First Financial Group and the Viatical
Association of America (VAA), please find enclosed a copy of the Viatical
Settlements Model Act, as recommended by the VAA to the National
Association oflnsurance Commissioners.

House Bill 190, currently before the House Labor & Commerce committee,
relates to the issue of viaticals. It is the position of my client that the
enclosed model act, as amended, is a preferred approach to HB190.

Please review the enclosed copy and feel welcome to contact me if you have
questions or wish to discuss the matter in greater detail. Company officials

or representatives of the VAA have indicated that they are more than willing
to develop their position or answer any questions you or your staff may have.

Thank you.

Enclosure: 1



TONY KNOWLES, GOVERNOR

333 Willoughby Avenue, 9mFloor
P.0. BOX 110807

S T A T E O I: A L A S K A JUNEAU, ALASKA 99811-0807
M

DEPARTMENT OF COMMERCE AND Carporation Section (607 4652520
ECONOMIC D

EV E LO P M E N T Facsimile (907) 465-2549
DIVISION OF BANKING, SECURITIES, AND CORPORATIONS ANCHORAGE

Corporation Information (907) 269-8140
TDD: (907) 465-5437

June 16, 1999

Norman Rokeberg

The Honorable Norman Rokeberg
Alaska House of Representatives
716 W. 4th Avenue, Suite 640
Anchorage, AK 99501-2133

Dear Representative Rokeberg:

RE: viaticals article

During the session, we made reference to an article named “Death Watch” that appeared in the

March 1999 edition of Kiplinger's Personal Finance Magazine. We noticed that the magazine

made some corrections to that article, and we thought you would be interested in that. We have
enclosed a copy of the correction as printed from the magazine’s web page.

While these specific corrections clarify one part of the article, we believe the general information
contained in the March 1999 article provides an appropriate discussion of some of the risks
involved with investments in viaticals. 1f you have any questions or comments, please feel free

to call.
Yours truly,

Franklin T. Elder
Director

Enclosure (1)
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CORRECTION AND CLARIFICATION:

Death W atch

In the March 1999 story "Death Watch," we reported that Accelerated Benefits
Corp. sold a viatical contract in 1998 on a man whose life expectancy had
been estimated to be 48 months in 1989. That is not correct. In fact, his life
expectancy was estimated in 1998 on a form that referred to a medical
examination in 1989. Kiplinger’s regrets the error, which was based on a

misinterpretation of the form.

The same article stated that Dick Hausten, whose in-laws had purchased
viatical contracts, got "two wrong numbers" when he attempted to call the two
doctors listed on the medical evaluation forms and "couldn’t find any evidence
that they really were doctors." Infact, Mr. Hausten said that the first number he
called was apparently answered by a fax machine. The phone number listed
for the second doctor was answered by someone who told Mr. Hausten that
the person he was trying to reach no longer resided or worked at that address.
Kiplinger’s regrets any inference readers may have drawn that the doctors did

not exist.

Finally, the article stated that Mr. Hausten'’s in-laws "lost $11,000" on an
investment of $92,000 in viatical contracts when they asked for their money
back nine months later. Accelerated Benefits Corp. notes that the investors
chose to cash in their contracts before maturity. According to ABC, the
$11,000 shortfall (about 12%6) represented the company’s administrative costs
and commissions involved in reselling the contracts, which, it says, were
allowed under the terms of the contracts.

Recommend This Page to a Friend

Site Map ICustomer Service |ISubscribe Here IContact Us | Advertise

(> 1999 The Kiplinger Washington Editors, Inc.
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THE VIATICAL ASSOCIATION OF AMERICA
THE NATIONAL VIATICAL ASSOCIATION

April 16, 1960

Rep. Norman Rokeberg

State Capitol. Rm. 24
Jueau RK 900011182

Dear Representative Rokeburg:

On behalf of éhe Viatical Association of America and the National v.aucaIbAssooatlon

V\gltet V|se you that WO are not able to ?Pprgort HB 190 a? It has been .
Intro lf We want, howeyer, to aftirm our suPport or comprenensive

viatica Ieglslatlon |n AIaska In 1998 the National Assoo ation of | étra ce
Commissioners, working vv|t our n ustr\;llvdeveo ped a mode act and rule to regulate
the inoustry which has our full sup ort e have ur?e that it be considered In aII
states. . In addition, we are now wor mg with the NAIC to develop a full proposal
governing all aspects of this industry. A copy of the most recent proposal IS attached.

We have achﬁ}/S belleved that the Viatical Industry IS closely affiliated with the 1b

Ins ra ce Industry and tat ISSUes anspg in th eV|at|c area are hest requlate a/
and Wit mte rance De artmento ny state In this regard, we have continded

fo work closely with the NAIC to eveIo legislative models t0 deal with emerging
IsSues. In recent months We presented to NAIC the attached model fora”
enhanced Viatical Settlement Act deallngv all aspects of this complex emer mg
Inaustry. hs suggestlon IS being reviewed n 1999 by the NAIC working group and

the life”Committe

\We were pleased when Iangua e was removed from HB 83 which did not deal with
the complexmes of consum@r concerns in Alaska. Today, we learned of the new hill,
HB 190," to he Introduced and heard In your Committee’on Monday. By telephone,
we wil participate in that hearing. Wd unglerstand that the bill was first presented only
Wednesday of this week, fo it Ras been difficult for us tg Pregare comment. But, we
%Irle writing today to strongly urge more deliberate consideration of the issues in this

We fee| that the intent of the bill as described in your internet explanation is well
taken; that the ' Ieglslatlon would make the status of |viatical settlements] explicit." Bux,
we feel that the legislation, as drafted, ma only result in making such settlements
impossible under an a circumstances, Lar e ingtitutional members of our indust

aﬁ dee WIt rsmaty ricl nts that, as drafted, the bill has many technical flaws
shoud e S|gn| tly re |tten




We hope to hope to work with the Department of Commerce and other interested
g rties to develop a comgreh,enswe Act for Alaska. But, we are ?oncerned_ that an
ort to develop such a solution over the remaining few weeks of the session would

do more harm than good.

In substance, we believe that the bill as oﬁereﬁi does not correspand to the nature of
the business or recognize the real threats to Alaska consumers.” Nor does it meet with

éour stated omectlves. . We would Jook forward to the opgqrtunlty to work with you to
evelop a comiprenensive approach to this issue for the Citizens and consumers of

q}OO) 894-3985
501 Broadway, Ste. 312
New York, New York 10036
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Representatjve Norman Rorebe(%, Chairman State Capitol
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MEMORANDUM

TO: House Labor & Commerce Committee Members

FROM: Rep. Norman Rokeberg, Chairman
House Labor & Commerce Committee

DATE: April 16, 1999
RE: HO 190

As the Committee indicated during the debate on HD 83 (Alaska Securities Act), a bill concerning
viatical settlements has been introduced. We will be hearing this bill on Monday, April 19, 1999,

Enclosed in your file arc the following:

HB 190
Request for changes from Terry Elder, Division of Banking, Securities &

L

2
Corporations _ _ _ _

3 Prhoposed CS for HB 190 (L&C), Version G, Bannister, 4/14/99 (incorporating
changes

4, Spongor tatement

5 Sectional Analysis to proposed CS

6 Viatical Settlement information from DCED o o

7 Testimony of Patrick Lemicux in support of Maine legislation concerning viatical

 settlements , o
8. "The Lottery of Lives", by Jane Bryant Quinn, as contained in the March 15, 1999
9

edition 0f newsweek

: "Viatical Investments: Caveat Emptor" from Kiplingcr's Retirement Report as
found on Kiplinger's WEB site. o _ _

10.  "Death Watch" hy Kim Lankford, from Kiplingcr's Personal Finance Magazine, as
contained on Kiplingcr's WEB site. o

11, March s, 1999 letter from David Suiter, c.A., Future First Financial Grou

12, "Whatis a Viatical Settlement" and "Viatical settlements are not limited to HIV
disease” From American Viatical Corporation's WEB page. Obtained February

12,1
13, "Devonshire Holdings Guarantees & Limitations" obtained from Devonshire

Holdings WEB pate, February 12, 1999
14, February 19, 1999 letter from Terry Elder
15, _Februar¥ 19, 1999 information from Gwaltney & Gwaltney, Inc.
I estimony of Jack Gwaltne
I, Future First letter dated February 19,1999
lii.  February 18,1999 letter to Mr. Gwaltney from DCED
IV, Fe_bruarY 19, 1999 letter to Mr. Salvcson from David Gwaltney
V, "Viaticals Not Securities, Court Rules" unidentified paper
vi. — November 51998 Future First memorandum
16.  February 22, 1999 letter from David Gwaltney to Rep. Rokeberg



FISCAL NOTE

STATE OF ALASKA
1999 LEGISLATIVE SESSION

Revision Date/Time (Note if correction)
Title Viatical Settlements

Sponsor Rep. Rokeberg
Requester  House Labor and Commerce

Expenditures/Revenues

OPERATING EXPENDITURES FY 2000
Persona) Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0

ICAPITAL EXPENDITURES"
ICHANGE IN REVENUES ( )

1002 Federal Receipts

1003 GF Match

1004 GF _

1005 GF/Program Receipts

1037 GF/MentaJ Health

Other (Specify Type)
TOTAL 0.0

Estimate of any current year (FY99) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separatapage Ifnecessary)

FY2001  FY2002  FY2003

BILL NO. HB 190

Dept Affecte d Commerce & Econ. Dev.
_BRU Banking. Securities and Corporations
Component Banking. Securities and Corporations

Component Serial No. 1233

(Thousands of Dollars)

FY2004  FY2005

0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0

The division anticipates a minimal number of exemption filings. Since the division currently views viatical
settlement contracts as a investment contract, which is a security covered by the Alaska Securities Act,
we do not anticipate significant Increase in workload or expenses.

Prepared by

Franklin T. Eldar, Director Phone_ 211/90 26:13 oM

Division Banking. Socuritles an<tCorporations

ﬁagrr]%\)//ed by Commissioner

(R*v 10VB9) 90<nls<mjdiA3MD

Deborah B. Segwick’
Commerce and Economic Devolopmon

PREPARER TO_PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further cistribution Information, call the Governor's Legjislative Office

Page  Of



STATE OF ALASKA  ZUERSTY

P.0. BOX 110007

DEPARTMENT OF COMMERCE AND JUNEAU. ALASKA 99811-0007
Banking & Securities (907) 465-2521
ECONOMIC DEVELOPMENT Corporation Section (907) 465-2530
DIVISION OF BANKING, SECURITIES, AND CORPORATIONS ANCHORAGE

Corporation Information (907) 269-8140
TDD: (907) 465-5437

April 14, 1999

The Honorable Norman Rokeberg
Alaska House of Representatives
State Capitol Room 24

Juneau, AK 99801-1182

Dear Rep. Rokeberg:
Re: HB 190 An Act relating to viatical settiement contracts

We want to thank you, Mr. Chairman, and the House Labor and Commerce Committee for mtrodu_cmP
HB 190. This important legislation will provide clarity for the viatical settlement |ndustQ<b explicitly
Including these securities in'the deflnltloana,securmr in the Alaska Securities Act (the ct{ Byr
providing a new exemption, the industry will find the law easy and inexpensive to comply with. “The
required disclosures to investors and the registration ofa%ent_s will provicle needed invesfor protection.
We ap[)_remate the good working relationship we have had with the committee and staff in developing this

legislation.

We did notice, however, some of the comments we provided when we proofread the bill were not
incorporated in the final draft before it was introduced. These arc not substantive corrections, but they are
needed. Therefore, we will be asking the committee to make the following amendments to the bill when

it comes hefore the committee for reconsideration:

f!. ||At page L line 3, renumber existing Section 1as Section 2 and insert a new Section 1to read as
ollows:

Section L AS 45.55.900(d) is amended to read:

(Zd) The administrator may by order deny or revoke an exemption specified in
(a)(5), (7) or (11) of this section or infb) or (c) of this section with respect to a specific
_securltg or transaction. The order may not be entered without appropriate J)rlor notice to all
interested parties, opportunity for hedring, and written findings of fact and conclusions of
law, except that the administrator may by orcler summarily dény or revoke any of the
specified exemptions pend-ng final déetermination of a praceeding under this subsection.

pon the en_trK of asummary order, the administrator shall Promp_tly_ notify all interested
parties that it has been enteréd and of the reasons for it and that within 15 days of the
receipt of a written request the matter will be set down for hearing, If no hearing is
requested and none is ordered by the administrator, the order remains in effect Until it is
modified or vacated b¥_ the administrator. If a hearing_is requested or ordered, the
administrator, after notice of and opportunity for hearing to all interested persons, may
modify or vacate the order or extend it until final determination.

2. At line 6, page 1 delete “at least 10 business days before any offers or sales are made"



The Honorable Norman Rokeberg Page 2

3. At line 8, page 1, after the word "transaction” insert “at least 10 business days before any offers or sales

are made”

4. At page 2, line 10, after the word “furnished"” insert “written™
5. At page 3, line 21, renumber existing Section 2 as Section 3
6. At page 3, line 24, after the word “that” insert “represents or"

7. At page 4, line 7, delete existing Section 3
8. At page 4, line 1, after the word “that” insert “represents or"

9. At page 6, line 2, after the word “consideration” insert “that is less than the expected death benefit of
the life insurance policy or certificate”

WCc hope you and your committee will give favorable consideration to the proposed amendments. We
look forward to working with you as this legislation progresses through the legislative process.

Yours truly,

Franklin T. Elder
Director
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From: Department of Commerce

Comments on CS HB 190(L&C) a'd
. (Viatical Settlement Contracts)
Overview

CS HB 190(L&C) (viatical settlement contracts) adds viatical settlement contracts to the
definition ofa security in the Alaska Securities Act (AS 45.55). In laymen’s terms, a
viatical settlement contract is a contract that provides for the sale of some or all of the
death benefit or ownership of an insured person’s insurance policy to a third party. Most
often, a company called a viatical settlement provider buys these from the insured person
(called the viator), and resells interests in the contracts to investors. This bill only
regulates the sales of these contracts to investors. It does not regulate the viatical
settlement providers and viators in any other way other than to provide investor

protection to third-party investors.

The bill provides investor protection by requiring issuers such as the viatical settlement
providers to file a notice of exemption from registration and to register their sales agents.
This exemption may be denied or revoked for cause by the administrator of securities.
Also, Che exemption requires sellers to provide proper disclosures to buyers concerning
the seller’s financial condition and a statement of risks. Finally, the bill provides buyers
with a right of rescission if they change their mind within three days of the later of receipt
of the final disclosure document or payment of the required purchase amount.

This legislation is absolutely crucial for the protection of Alaska investors. Sales of these
products around the country have resulted in a list of investor complaints that have been
described in the financial media. As sales of these products are made to Alaska investors,
it is important that we provide these investors with a reasonable amount of protection
from sales abuses. In that way, Alaska investors may be more assured that they will
receive adequate disclosures about these investments, and will have their rights protected

under the Alaska Securities Act.

At the same time, viatical settlement providers and their agents will know by reading the
Alaska Securities Act that these investments are subject to AS 45.55. Currently, the
division of banking, securities and corporations considers these to be securities under the
“investment contract” theory. By making it explicit in the definition, all parties will be

made aware of their status.

jon 25
éfghon H000)
By adding a reference to the new viatical contract settlement registration exemption to

this section, the securities administrator has the authority to deny or revoke the
exemption.

Current law does not include a registration exemption for viatical settlement contracts.

jon ZE

jon 45559000)

A new subsection is added to create an exemption from registration of viatical settlement
contracts. The exemption requires the filing of a notice with the state and payment of the

exemption fee, currently $40, disclosing basic information about the issuer. It also

Section comments on CSHB 190(L&C) Page 1



requires that commissions are paid only to agents registered under AS 45.55, and requires
basic risk disclosure to investors. Issuers must have a three-year history of operations
and must be in good financial standing. Certain limitations are piaced on issuers that
have had legal problems in the recent past.

Current law does not provide an registration exemption, and does not require risk
disclosure to investors.

0t
lon 2050933
A new section is added providing investors with a right to rescind the transaction within

three days of the later of the receipt of the final disclosure document or the payment of
the purchase consideration.

Current law only provides rescission rights in the event the security is sold without proper
registration or exemption.

o5
jon 5807
The definition of “issuer” is amended to add persons, other than broker-dealers and

agents, who effect viatical settlement contract transactions with the investor, or creates
the pooled or fractional interests in those contracts for sale to investors.

Current definition of issuer does not include persons effecting transactions in viatical
settlement contracts.

N B

The definition of a “security” is amended to include viatical settlement contracts.

Current definition includes “investment contract” at line 13, page 5 of HB 190, but does
not explicitly include viatical settlement contracts.

Ion 955
S0 emea g
New definitions are added to include *“viatical settlement contracts,” viatical settlement
providers,” and “viators.” Viators are insured persons who sell the policy or the death
benefits of a policy to viatical settlement providers, whose purpose is to sell these
contracts to investors. The sale by the viator to the viatical settlement provider is
excluded from the definition of viatical settlement contract, and will not be regulated by
the Alaska Securities Act. Also excluded are the transfer of the policy or death benefit to
a friend or relative, assignment of the policy as collateral for a loan, and the exercise of
accelerated benefits by the insured under terms of the insurance policy.

Current law does not include these definitions.

Section comments on CSHB 190(L&C) Page 2



TESTIMONY OF PATRICK LEMIEUX
IN SUPPORT OF L.D. 1693

AN ACT TO CLARIFY THE REGULATION OF VIATICAL SETTLEMENT
CONTRACTS WHEN SOLD AS INVESTMENTS

Senator LaFountain, Representative Saxl, members of the Joint Standing
Committee on Banking and Insurance, my name is Patrick Lemieux. |am a
licensed insurance agent who has had personal experience selling viaticals,
and am here to speak in support of L.D. 1693, An Act to Clarify the
Regulation of Viatical Settlement Contracts When Sold as Investments.

In early 1998, | decided to begin contracting with agents who work for me
to sell viaticals, and to sell them to my own clients. | had seen ads in
professional publications seeking sellers, and had also done some research
on viaticals. | also knew other agents who were selling them. Viaticals
looked like a win-win product -- a way for my clients to make a very good
return while helping terminally ill people, and an excellent way for me to

make money.

The brochure that the company gave me to give to potential investors
stated, among other things, that investor profits were "guaranteed" and
"Insured.”  When | met with officials of the company that | sold viaticais for,
and in telephone conversations as well, they told me that the company had
banked $10 million worth of policies, that they would personally guarantee
my clients' money, that the escrow agent handling client money had a 3
million-dollar bond, that the company was in compliance with Maine law, and
that viaticals are not securities. | was also told that if a policy was
contested by the insurance company that issued it, the company would
provide a replacement policy to the investor. | asked for the investor
guarantees to be put in writing, and was assured that they would be =

1



forthcoming. The purchase agreements that my clients signed stated that
investors had an unqualified right to rescind the agreement for any money
not already invested in a policy. The purchase agreements also offered
policies with three different life-expectancy ranges and levels of profit, and |
was told that investors could also diversify their money into more than one

policy.

The hype and the reality turned out to be drastically different. When the
paperwork showing which policies my clients had invested in was not
provided, | complained. | was told that the company did not have money to
buy policies, even though they had my clients' money, and in any case
supposedly already had a bank of $10 million worth of policies to selll When
my clients tried to exercise their right to rescind, they received paperwork
that was backdated to look as if their money had already been invested in
policies, even though | had been told on the telephone that it had not. In one
case, the paperwork was backdated to a date before the company even had
my client's money! Also, my clients" instructions were not followed
regarding the life-expectancy ranges they chose or the number of policies
they chose to invest in to diversify their investment. | never received the

written guarantees that were promised to me.

At least two of the policies my clients invested in appeared to be fraudulent
on their face. In each case, the terminally ill viator had been diagnosed HIV-
positive several years before the insurance policy was even issued.

Although policies were supposed to be bought from people who are
terminally ill, some of my clients were put into the policy of a person who
appears from the medical information provided, simply to have high
cholesterol. When another policy that two of my clients invested in was
contested and cancelled by the insurance company that issued it, the viatical



company offered to put them into another policy. It was the policy on the
person with high cholesterol.

When | demanded that my clients get their money back, the company told
me that the money would be returned if | returned the commissions | had
made. |told them | would put the commission money in an escrow account
with my lawyer, which !did. Needless to say, the company did not return

my clients' money as promised.

| never would have become involved in selling viaticals if they had not been
represented to me as a risk-free, guaranteed investment. The investor
brochure that | received from the company stated that viaticals are gaining in
popularity because in 1996 "“the court battle to make them a security failed
inthe U.S. Court of Appeals." In other words, the scam artists are having a
field day. |urge members of the committee to support this legislation, so
that the Securities Division's authority to regulate viatical sales in Maine will
be absolutely clear, and so that others will not have to experience the
nightmare that my clients and | have experienced.



The Lottery

on Lives

Investors are wagering on when other people
might die, and there'sfraud involved

BY JANE BRYANT QUINN

| nAmerica'srw Drj/ececcasino cui-TunE. no wxtir.n
leem* outri. Sohow aboutbetting on how long a stronger U
likely to livo? You can buy part orall ofhis or her Insurance
policy, becomingthe beneficiary. Your gimble: that death
will come soon enough toyield a high return on the money
youpul up. The Vulical Association of America says that Sl billion
worth ofcoverage went into play last year. Buyers axe told they’re
aotpunbling, they've got a sure thing. Yeah. sure.

Toe game began as "viaticals"—policies bought from the
terminally flLespecially those in the later stages ofAiDS. Roughly
speaking, it's a three-way deal. Patients got extra money forcare in
their final year or so; the viatical company tecs that the premiums
are paid; at death, the investor collects the policy's face value. It
felt safe because AIDS victims seemod to die “on time,*

Butbythe mid-'SOs, protetse inhibitors were changing the life-
expectancy tables, People with AIDS no longer died by the dock.
Investors were stuck in polldesthat didn't—as they say —mature.
The longer the insured stayed alivo, the longer the buyers waited
to get their money out, and the lower theirannual rate ofreturn.
Some had to start paying the premiums on the policies thomsdves.
Disenchantmentarose. The industry trolled for something else.

Atfirst, itrecruited sellers with other terminal illnesses, such a?
cancerand heart disease. But lifoexpectandes proved hard to
predict. Hearts kept beating, messing up an investor's plan to, um.
make a killing.

Today, the viatical bix has pounced on the idea of "senior
settlements'—polidcs bought from older people who don’t need
coverage anymore. There’s a market for term. cash-vaJuc and
employee group insurance. For seniors in poor health, an investor
might offermore than tho/d getifthev cashed their policies in.

Are these good speculations? Poasiolyycf, when the illness is
truly terminal. Butnow do you know? The chronically sick might
live foryears—and unexpected longevity takes the profit out.

For example, you might be told that a policy pays a "fixed 12
percent in throeyears." That’s not an annua] average, id* the total,
taxable gain from the time you buy until the insured person dies. If
death comos in three years, you'll earn 12.4percent annually. Ifit
takes 10years, you'll get just 3.6 percent—something die hyped-up
viatical Web sites fall to mention

Newtwflh And here's a new twist; some firms recruit people, old
and young, to buy life-insurance policies solelyfor resale. The
insured gets a tidy lump sum payment for completing the
application. The new policy is placed with investors before the ink
is dry on the contract (hence the nickname,"wut ink"]. Tho
investors put up a sum projected to coverall premiums due until
thn Insured person dies, plus commissions and fees.

Buihow canyou oarna high return ona
wet-ink deal, ifyou're paying not only the
premiums butalso the extra investment
costal Viatical companies generally agree
thatthere’snormally do profit there.

W here these deals are oo the market, they
are probably case* of‘outright fraud™* say*
Joseph BcUn. editor of the influential
newsletter The Insurance Fonm. For
uamplo, take someone who’s gravely ill.
He applies fora term policy of modest sf.to
(up to <100,000), requiring only a medical
questionnaire. He gives false answers and
no doctor checks. His premiums aro based
onanormal lifespan Ifhe dios ina csuplo
ofyears, an investor could cash Jibig.

Florida recently charged the Justus
Viatical Group of Pompano Beach, alang
with two of its principals, with selling wct-
ink policies that were fraudulently
obtained. Justus didn't return evils. (Its
Web site brags that “Ethics, Hcnesty and
Trustare NEVLKCompromised!")

Jnvesiu-j face a special risk with policies
less than twoyean old, even ifthey're not
wet Ink. They’re "eonttJtnblc”—meaning
that lh« insurer can revoke them for
various reasons, including fraud. Investors
could lose the money they put up.

AnncDil>eo, oftncycarold Alpha
Capital Group in New York Gty. says she
likes contestablo policies because they can toll for a higher price
when Iwuyears havo passed. Whscifa customer's policy is
revoked? Di Leo says she’ll replace it from a trust account
containing backup polidcs. She says she can afford backups
because tlie’S“taking 1e$9 money out” ofher firm than other
viatical companies do. Contestable policies art riskier
investments. Time will (ellifDi Leo's system works.

Risks aplonty: Viatical firms aggressively tout these Investments
as "sufc"and'guaranteed"—because, ofcoune. eventually the
insured will die. But there are risks aplenty, detailed in (he bcok
"YiaiicaJ Settlements, An Investor’s Ctiide," by Gloria Crenieg
Weilk (335.95; tall 838-798-2665). One simple risk is that the
msured might deliberately vanish—say, somewhere abroad. No
death certificate, no insurance payout.

Some viatical companies soothe potential investors by offering
"fixed" mnnihly income* or "guaranteed" buyouts after threa
years. But they won'thave tho money ifpolicies dont pay on uno.

What ifyou buy a “senior settlement” policy that’a snfoly past
tho two-year mark? You're betting that the lift) expectancy, in
the sales material, is a disinterested doctor™ best guess But it
might not be. Lastyear. Missouri bsuod a ceose-and-desist
orderagainst (he now del:met Life Options Intonation il
charging that it misrepresented the life expectancy on some
policies it sold. Ifthe insured lives longer, your investment loses
altitude. You mighthave to pay the policy’t premiums to keep it
ia force.

Rightly sold, a viatical might be an interesting gamble. But the
industry'* shabby sales practices heighten your risk, Only seven
itates effectively require foil disclosure to investors, and viatical
companies don't openly sell there. Florida it working on a decent
disclosure law, ana some investigations are underway. Slill, most
slates can’t got theiract together. Maybe they will, the first time an
angry investor decides to tako action toaccelerate "maturity."

There's more danger than wc think in wagering on lives.
rJbyTeuVA
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Viatical Investments: Caveat Emptor

John and Susan Smith (not their real names), retirees living in northern Calif.,
recently invested 510,000 of their savings in what they were told was a
guaranteed safe investment. Only after they plunked down their money did
they have second thoughts about their decision to invest in the shadowy world

of viatical settlements.

With a viatical settlement a terminally ill person sells his life insurance policy for
a lump sum. The size of the discount on the payment depends on how long he
is expected to live. The purchaser may be a viatical company or the deal may
be handled through a broker who. for a fee, finds a buyer for the policy. The
new policy owner/investor can hold the policy and collect the death payment or

resell it to one or more investors.

Misleading Claims

There are legitimate viatical companies and brokers in the business, but too
many people hear about viaticals from marketers operating on the periphery of
the industry. And too many investors are ignoring warning bells and the old
adage: If it sounds too good to be true, it probably is. Take a look at some of
the come-ons prospective investors encounter.

Guaranteed returns. 12%, 28%, 42%! Fact is, your return depends on when
the insured person dies. Pay 5100.000 for the 5124,000 policy of an individual
who is expected to live two years and the expected return is 11.4% per year.

That drops to a 5.5% annualized return if the person lives four years.

On top of that, your return could be negative if the escrow funds set aside to
pay policy premiums run out before the insured passes on. You and the other
investors will be left to pick up the tab for the premiums or allow the policy to

terminate and lose your investment.

I's a humanitarian investment. Hardly. Your investment gives you a vested
interest in the timely death of the insured In addition, terminally ill individuals
who want to sell their policies already have plenty of bidders. "We see a lot of
investor money floating around and a shortage of viable policies out there,”
says John Ellis, a lawyer in Missouri’s securities division. (Viable policies, from
an investor's viewpoint, are those covering the lives of individuals most likely to
die within their life expectancy periods.) There is also evidence that the "best"

policies are being bought up by big institutional investors.

It's "a perfect no-risk investment." This out-of-context quote comes from a
1995 60 Minutes program on the use of viatical settlements by AIDS victims.
The show aired before the death rates of those infected with HIV began
declining dramatically because of new drug treatments. In addition, what
program host Morley Safer actually said was: "And, sadly, the deadliness of
AIDS makes [viatical settlements] a perfect no-risk investment: quick profits
guaranteed in the death futures market, with enough buyers available for an
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AIDS patient to shop around. Value is graded on the bleakness of medical

charts.”

There's no market risk. True. The investment is in a life insurance settlement,
not stocks, bonds or mutual funds, subject to the ups and downs of the market.
But market risk is extensively analyzed and widely publicized, something that
can't be said about viatical investment risk.

For example, annualized total returns on mutual funds are calculated in
standardized ways and are available to all. No one knows what the average
annualized return is on viatical investments.

You can't lose your investment. This claim comes from the insurance
company's guarantee to make death payments, a promise that's often
backed—up to certain limits— by a state insurance pool. The life insurance
company's ability to make death payments doesn't guarantee that you can't

lose your investment.

A Buyer’s Tale

John and Susan Smith put 510,000 of their savings in viaticals after hearing a
California radio station pitch viaticals as a safe, guaranteed , ivestment with a
12% return. They now own fractional interests in three life insurance policies

originally sold to investors in 1994.

After mailing the check, the papers they got back from the escrow agent were
so vague and unclear, says Susan, that she headed to the library to see what
she could find out about viatical investments. She checked out Viatical
Settlements, An Investor's Guide (531.95; Bialkin Books) and was shocked to
find the company they purchased from was cited by author Gloria Wolk in " jys
that did nothing to inspire her confidence. For now, the Smiths are stuck with
an investment they don't fully understand and can only hope they'll earn the

promised return in a reasonable period.

They aren't alone. In Missouri, 250 residents face the prospect of losing close
to 55 million in viatical investments. In California, Dept, of Insurance official
Caitlin Smith says she gets "three calls or more a day from individuals wanting
to know what they’'ve done." State officials nationwide ara bracing for a surge
of complaints as policies sold as investments reach the end of their estimated

life expectancies and premium reserves run out.

Operating in the Dark

Mt investors who buy viatical settlements are flying blind. "Buying viaticals

h ,00 many loopholes for the ordinary retiree who can't hire experts to help,"
concludes Marilyn Davey of Oceanside, Calif. She contacted Senior Citizens
Financial Services after seeing their viatical advertisement in a local
newspaper but had second thoughts about investing after viewing the tape
dropped off at her home. (You guessed it— the tape included excerpts from the

old 60 Minutes program.)

Investors run the following risks:

= Longer life expectancies— especially among those diagnosed with
AIDS— have made it increasingly difficult to predict when investors will

get a payback.

« Little government oversight. Despite being required to register with
insurance and/or securities departments in some states, there is no
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effective state or federal regulation. These investments, which the
Securities and Exchange Commission (SEC) and most state securities
regulators would like to see regulated as securities, have simply "fallen
between the regulatory cracks," says Leon Orenstein, a lawyer at the

SEC.

Steep barriers to verifying critical information. For example: Is the policy
contestable by beneficiaries? Who is the actual owner? Who are the
irrevocable beneficiaries? How knowledgeable— and independent— are
the medical experts determining life expectancies? How independent is
the escrow company handling the funds and making payouts?

Liability for premium payments to keep policies in force. This is
especially hard to determine when the investment is sold in fractional
shares. For instance, if one fractional owner refuses to pay, what will

happen to the policy?

All things considered, viatical investments are no place for retirees to put their

money.
More from this issue
Top

Site Map | Customer Service | Subscribe Here |Contact Us |Advertise

© 199S The Kiplinger Washington Editors, Inc.

ret:/Anwnunckiplingor. cor TV/retreport/arenives/ I ococtionr, LT

4/15/99 12:27 PN


http://www.kiplingcr.corTV/retreport/arcnivcs/

Kiplingcr's Personal Finance Magazine - Death Watch - Mar 1999

ori

Do Prch e,

March 1999

Death Watch

By Kim Lankford

By buying life insurance policies of the terminally
ill, investors thought they were getting a sure
payoff from a humanitarian investment. Now they're

waiting for the policyholders to die.

For more than a decade after her husband died, Betty Paxton barely touched
her savings, other than to reinvest CDs and savings bonds when they
matured. But two and a half years ago, Paxton, then 78 and worried about her
health, filled out a card she’d received in the mail requesting more information

about probate and estate planning.

A few weeks later, an insurance agent arrived at the door of her Ohio
apartment. Initially he sold Paxton an annuity. Then, a little over a year later,
the agent was back. He urged her to cash in her savings bonds and buy a
viatical settlement--a life insurance policy that a terminally ill person sells to
receive part of the death benefit early. The agent told Paxton she would earn a
guaranteed 24% by investing in policies of people expected to live 24 months
or less. When the insured person died, she would receive the death benefit.

Paxton felt uncomfortable abcut profiting from someone's death, but the agent
reassured her that her investment would give terminally ill people money to
help them live during their final days. He said 60 Minutes had called viaticals "a
perfect no-risk investment." The agent would not leave, Paxton says, until she
promised to sell her savings bonds and buy a viatical investment-even though
she’d lose four months of interest by cashing in early.

As Paxton's CDs and savings bonds matured over the next five months, she
bought a total of 533,000 worth of viatical-settlement investments on lhree
people who, she was told, had life expectancies of 24 months or less.
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For several years, viatical-settlement companies have been pushing these
investments as a risk-free way to get a guaranteed return. With viatical
settlements, terminally ill patients sell their life insurance policies before they
die and get a fraction of the death benefit in cash. The policy remains in force
and investors can buy portions of the policy at a discount to the death benefit.
The investors become the beneficiaries and get their share of the full death
benefit when the insured dies or, in the industry's terms, when the policy

"matures.”

Viatical-settlement investments really took off when terminal AIDS patients
began selling their policies to viatical firms in the early 1990s. But when
protease inhibitors and other medical advancements started extending
patients’ lives, viatical investors found themselves waiting longer than expected
for a payout. Many are still waiting. Others, such as Jerry Warner of
Independence, Mo., and his mother, Vera-who together invested more than
545,000 in viatical settlements-found themselves with an unexpected payout,
but for much less than they'd put in. They lost more than 515,000 between

them,

Longer life expectancies aren't the only problem. Quick-buck artists have
poured their efforts into selling viatical settlements (which are unregulated as
investments), concentrating on elderly investors looking for a higher return on
their fixed-income investments. Several viatical companies and their owners
have been charged with fraud or misrepresentation; two such cases involved
nearly 5100 million each. More than 35 state securities regulators are now
investigating viatical-settlement companies, estimates John Ellis, securities
counsel with the Missouri Securities Division.

"There's a lot of fraud almost inherent in these.” says Bill McDonald, assistant
commissioner of the California Department of Corporations' enforcement
division. "Viaticals are unique because legally you're not entitled to know much
about the insureds," he says. "You're completely at the mercy of the broker.”

Now that several years have passed since a lot of policies were sold and the
payoffs aren't forthcoming, the industry is "right on the edge of collapsing,”
says Roger Walter, general counsel for the Kansas Securities Commissioner
and chairman of a national task force of securities regulators who are
investigating viatical investments. The national organization of insurance
commissioners is also searching for ways to regulate viaticals.

We had little trouble finding people who invested in viatical settlements and
now wish they hadn't. Some have lost thousands of dollars; others haven't
seen a cent yet because the policyholders have lived years longer than
expected. Many investors are risk-averse seniors-a prime target of viatical
sellers-who, like Paxton, have cashed in their savings and are still wailing for

their money.

Some were told lies or half-truths and strong-armed. When they expressed
reluctance to participate in this admittedly morbid investment, they were
assured that viatical settlements are humane instruments that give the
terminally ill much-needed cash. What they weren't told is that there are
actually more investors than there are policies. In some cases, investors have
had to wait for several weeks before the viatical company could find policies for
them to buy. At least one viatical company has urged terminally ill people to
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hide their medical conditions from life insurance companies so they could buy
policies that the company could immediately resell to investors. And several
insurers are willing to buy back policies themselves or offer to pay death
benefits while policyholders are still alive, so terminally ill people aren't

dependent on individual investors for cash.

Almost everyone we talked with is embarrassed and angry. Some are
intimidated by the salespeople and afraid they'll never get their money back if
their names appear in print. Among the investors we interviewed, only Jerry

and Vera Warner agreed to let us use their real names.
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Whon Betty Paxton’s son learned about her viatical investments, he was
suspicious. After he and his financial adviser did some digging, the suspicion

turned to anger.

Paxton's son discovered many risks that his mother hadn't been warned
about--such as that the policyholders could outlive their life expectancies and
leave Paxton without access to her money for years to come. (The insureds
could live even longer than the 80-year-old Paxton.) If she tried to resell the
policies before the policyholders died, she'd probably get 25% to 50% less
than her original investment--if she could find a buyer.

The salesman didn't explain that the 24% total return would become a smaller
annualized return each year the insured people lived beyond their life
expectancy--or that Paxton could even be forced to pay additional premiums to
keep the policies in force. And if anyone who invested in the same policies
didn’t pay the premiums, the policies could lapse and she'd lose her

investment.

Paxton wasn’'tgiven any medical information about the policyholders until after
she had invested her money. Because the policyholders wanted privacy, there
was no way she could get a second opinion and verify that their life

expectancies were reasonable.

Paxton's son and his financial adviser even looked up the full 60 Minutes quote
and discovered itwas taken out of context from a 1995 program about
AIDS--before medical advancements extended patients’ life expectancies--but
none of the people Paxton invested in had AIDS.

After the Ohio Department of Insurance told Paxton's son that the agent had
been the subject of several complaints for misrepresentation, he sent certified
letters to Beneficial Assistance, the Baltimore, Md., company that sold the
policies, asking to have his mother's money refunded because this was clearly
an unsuitable investment for her. So far, he has received no response.

Page 1: For more than a decade...

Page 2:For several years,

Page 3: When Betty Paxton’s son...

Page 4:Perhaps the biggest drawback...

5:Anne Jones’s nephew-

Paoe 6:Dick Hausten's in-laws were...

Page 7:Big commissions, big compromise

Page 8:What to do if you've invested in a viatical

Site Map | Customer Service | Subscribe Here | Contact Us |Advertise

Page

© 1999 The Kiplinger Washington Editors, Inc.

| of! 4/15/99 12:28 Pf


http://www.Kipnngcr.coui/niagaziiniarciiivci.1yyyi1Vtar1.aocauij.11u1

hitpvAsvkiplinger.coni/megazmoarenives. i< Mami ucauwii

Kiplinger's Personal Finance Magazine - Death Watch - March 1999

I
AEUMER R
March 1999 «Death Watch - page 4

Perhaps the blggest drawback of viatical investments is that the return
depends on when the policyholder dies. Miscalculations are inevitable, but
some companies have deliberately filed false medical reports. Life Options
International, a Tuscaloosa, Ala., company that drew close to $5 million in
investments from 250 Missouri residents, was issued a cease and desist order
by the Missouri Commissioner of Securities, which charged the company with
misrepresenting insureds’ medical conditions and falsely underestimating life
expectancies. Inone case, an independent doctor estimated the insured's life
expectancy to be four to ten years, but the company told an investor it was 36

to 48 months.

Patty Norton was one Life Options investor. As tne 55-year-old Missouri
woman's certificates of deposit matured in late 1994 and early 1995, she was
disappointed with her investment options. "When the CDs came due. the new
rate was just zilch," she says. A broker recommended that she buy viaticals
instead. He told her that even if the person didn't die after the second or third
year, the company would still offer to give back her money with a small return;
but she'd get the big bucks if she waited until the person died. He also told her
the policies were paid up--no matter how long the policyholders lived, she
wouldn't owe any money to pay premiums. Both statements were untrue.

Within a year, Norton owned portions of seven policies from Life Options.
Some promised a 10.5% return when the insured died, which she was told
should !>e in about six to 12 months. Others promised 56% returns on life
expectancies of two to three years and 95% for life expectancies of three to

four years. "You think that didn't look good?" she says.

One of the insureds did die a year after Norton bought the policy, and she
made S525 on her S5.000 investment. But she had to give back her S500 gain
on another S5.000 policy. According to Norton, Life Options said that the
insured's family claimed he didn't have the right to sell the policy and wanted
the insured's son to receive the death benefit. The company told her she could
get back her original investment, but she'd have to return her gains to avoid a

lawsuit.

Pour years later, the five remaining insureds are still alive. Norton has about
550,000 in the viaticals but has not received any updates from the company.

Sometimes the life-expectancy problem can turn returns into big losses. In
1996, Jerry Warner, 53, of Independence, Mo., purchased part of two life
insurance policies belonging to terminally ill peoole for nearly 519,000. His
76-year-old mother, Vera, from Lake of the Ozarks, Mo., invested 527,000.
Vera, who had had a friend who died of AIDS, says, "l just wanted to invest my
money and thought, why not help someone at the same time?"

The Warners were told the patients were expected to live about three to five
years. They both thought the lump sum they'd receive after the patients died

would equal a 12% to 20% return for each year.

More tnan two years later, their investments unexpectedly paid off--but at far
less than they had invested. Jerry received a check for 512,000--nearly $7,000
less than the amount he had invested. His mother lost nearly 58,700. The
company, Aide the Living, told investors that because medical advancements
had extended the life expectancies of the insureds, the company needed to
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sell the policies as soon as possible and had accepted an offer from the
highest bidder. "They didn't give us any choice," says Warner, who hadn't been
warned that Aide the Living could sell the policies for less than the invested

amount.

About 70 Missouri residents had invested more than $4 million with Aide the
Living, the Missouri Securities Division discovered. ltcharged the company
with misrepresentation and issued a cease and desist order prohibiting it from
doing business in the state. Other states have also issued orders against the

company.
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Anne Jones's nephew--a viatical salesman-convinced her that she’'d get
better returns from viatical investments than she would from an annuity. At his
urging, she cashed out a recently purchased annuity, paid $24,000 in
surrender charges and bought portions of insurance policies on seven
terminally ill people. By the end of 1995, she had invested more than $214,000
in viatical settlements. She expected to receive $309,000 when the people
died-which she was tolo should be no more than 24 to 36 months later.

Jones received one payout, for $24,000. Jones, who is 70, still has nearly
$193,000 tied up in the other six policies. One person, who had a 12- to
18-month life expectancy in 1995, is still alive 43 months later. The 15% return
Jones was to receive on that policy has dwindled to less than 4.2% per

year-and is still falling.

The V' itical company recently sent her a letter claiming that, because the
insureds had outlived their life expectancies, she'd either have to pay
premiums to prevent the policies from lapsing or sell them back to the
company for half of her original investment. If she did that, she'd lose more

than $96,000.

Despite the company's threat to start charging her for premiums, the insurance
companies told the Kansas Securities Commissioner's office, which is
investigating her case, that premiums had been waived on some of the policies
because the policyholders were considered disabled.

There's another complication. The viaticals are in an IRA, and since Jones
turned 70 1/2 recently, she needs to begin taking withdrawals. Other than the
S24.000 payout she received, the rest of her IRA money is trapped in the
viaticals. Any required distributions she can't take will be considered excess
accumulations and subject to a 50% penalty for every year they're not

distributed.

The uncertain wait for the payoff could have more dire repercussions for
Janice Cannady, 75. Five years ago, a salesman from her hometown in
Nebraska recommended that she cash in her CDs and buy a viatical for
$12,000. The investment was to pay out $20,000 when the insured died which,

she was told, should be in 18 to 36 months.

Five years later, she still hasn't received a payout. Janice's daughter, Sally,
requested an updated medical report, but the company hasn't responded.
Since she bought the policy, Janice has been diagnosed with Alzheimer’s
disease and her husband has died. Sally wonders what will happen if her
mother needs to enter a nursing home. She’ll need the money to cover the
bills. But if she doesn't have it, she'll have to apply for medicaid-which might
be difficult because of the viatical. "It complicates eligibility if you have an asset
you can sell only at a tremendous discount,” says Cynthia Barrett, an elder-law

attorney in Portland, Ore.
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Dick Hausten's In-laws were 78 years old when they saw a newspaper ad
offering "guaranteed returns."” A salesman came to their home, told them they
were "burning their money by leaving itin CDs" and sold them S92.000 in
viatical settlements. (Hausten let us use his real name but not the names of his

in-laws.)

When Hausten found out, he called the two doctors' phone numbers printed on
the insureds' medical evaluations and got two wrong numbers. He couldn't find
any evidence that they really were doctors. Plus, the medical report for one of
the policyholders was from 1989, when he was said to have a life expectancy

of 48 months. Yet the investment was made in 1998.

Nine months later, Hausten's father-in-law asked the company to return their
money and received 88% of their original investment. They lost $11,000.

The company that sold the policies, Accelerated Benefits Corp., continues to
run advertisements that say, "With the stock market plummeting and interest
rates falling, isn't it nice to know there is still an investment that offers your
clients fixed high profits with safety?" (Regulators cannot discuss current
investigations, but at least one state is looking into Accelerated Benefits Corp.)

Several lawsuits have been won against viatical-settlement companies, and
more have been filed. In the largest viatical case so far, David Laing, owner of
Personal Choice Opportunities, of Palm Springs, Cal., pleaded guilty to fraud.
More than 1,100 investors had given Laing's firm a total of S95 million to
purchase viatical investments, which were advertised as a "risk-free" way to
earn 25% per year. Laing and his colleagues pocketed the money and never

bought the viaticals.

After an investigation that included the FBI, several states’ securities regulators
and the U.S. attorney for the Southern District of New York, a receiver was
appointed to track down the money and return it to investors.

The Securities and Exchange Commission brought a separate suit against
Laing and has gone after other viatical firms for misrepresentation. Civil suits
are also starting to appear. Mitchell Perlstein of Investors' Law Center and
Scott Link of Ackerman, Link & Sartory have filed class- action lawsuits in
Florida against three viatical-settlement companies, alleging that they
misrepresented insureds' life expectancies because they knew f otease
inhibitors had extended the lives of AIDS patients. Yet they continued to tell
potential investors that "death is certain and measured only in a matter of
months." The plaintiffs are still waiting for payouts they expected several years

ago.
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Big commissions, big compromise

Mark Cortazzo, a financial planner in Denville, N.J., receives at least one letter
a month trying to recruit him to sell viatical investments. The companies
usually offer him 7% to 12% of the investment amount. "It would take me ten
years with a client to earn the same money these people make from selling

one viatical," says Cortazzo.

But Cortazzo won't sell viaticals. And he wonders whether many of the
salespeople, who don't need to be licensed in most states, really understand
how the investments work. One solicitation for prospective salespeople, for
example, includes a "Pyramid of Safety," which shows viatical settlements,
insurance and annuities on the bottom layer as the safest investments. CDs
and money-market accounts are listed on the next layer up, as riskier

investments.

Chris Gemignani, the lawyer for a life insurance agent who was offered 15%
commissions to sell viaticals, researched the business for his client and
discovered that so many people were taking a cut of the sale that there was
little money left to help the terminally ill person. Additional money is used to
pay premiums and to track the insured (if you can't find the insured and don't
get a death certificate, there's no payout). His client decided not to bite.

Some viatical salespeople have been trying to be responsive to their clients.
Karl Hanke, who sold half a million dollars in viaticals to about 50 of his clients
from 1995 to 1997, probably earned about $40,000 in commissions, but now
he calls the investments a "service nightmare." He's tried in vain to get
information for clients who expected payouts several years ago. "The
companies won't even take my phone calls."” he says. He doesn't sell viaticals

anymore.
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What to do if you've invested in a viatical

What if you already own a viatical settlement and suspect the company of
misrepresentation or wonder whether you should accept an offer to sell back
the policy? First contact the securities administrator, insurance department and
attorney general in your state and the state where the company is located.
(Find your state's Web site and contact numbers at
www.piperinfo.i'om/state/states.htmU They may be investigating the firm and
usually have leverage to get more information from the insurance company
and the viatical company. Also contact the Securities and Exchange
Commission's Office of Investor Education and Assistance at 202-942-7040,

You'll need to contact that many people because viatical settlements aren't
regulated by one central agency. The securities commission takes the lead in
some states; in others, it's the insurance department. And some states haven't
figured out yet what to do with viaticals--which makes it easy for unscrupulous

sellers.

"One of the things con artists do is rely on jurisdictional gaps--they have the
advantage of confusion,"” says Bill McDonald of the California Department of
Corporations, which is currently participating in about ten viatical

investigations.

But few consumer organizations know how to help viatical investors. The best
one-stop resource is Gloria Grenino Wolk's Viatical Settlements: An Investor's
Guide (Bialkin Books). She learned about viatical investments while writing a

financial guide for people with terminal illnesses.

The Florida Department of Insurance also offers a free booklet that discusses
the risks related to viatical-settlement investments. Call the department's
consumer help line at 850-922-3132.
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W hat is a
Viatical
Settlement?

A financial option whereby an individual facing
a life-threatening illness can sell all or part of
his/her life insurance policy to a third party for cash

Individual selling the policy
to a third party may receive
between 50% - 85% of the
policy's face value.

There are NO
restrictions on how

funds from a
Viatical Settlement

can be used.

The new owner
of the insurance

policy becomes
responsible for

making all future
premium payments.
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Viatical settlements are notlimited to H IV

disease.

Although viatical settlements became more mainstream in the wake oi the AIDS pandemic, they
are in no way limited to people with HIV/AIDS.

Benefits America also helps those fighting:

e Cancer

e Alzheimer's

e Heartand cardiovascular diseases

e Parkinson's

« MS

* ALS (Lou Gehrig's Disease)

* Individuals with multiple conditions which together threaten life

* And a myriad of other life-threatening diseases

To Homo Paw? Hove someone contact me
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February 19, 1999

The Honorable Norman Rokeberg
Chairman, Labor & Commerce Committee
Alaska House of Representatives
State Capitol Room 24
Juneau, AK 99801-1182 r_
EB IS 1999

Dear Chairman Rokeberg:

RE: Information on viaticals

At the hearing of the House Labor and Commerce Committee on Wednesday, February 17,
1999, you asked that we provide you with some further information about the issue of viaticals

as securities and various state responses.

In the May 11, 1998 issue of BestWeek (pp. 13-14), it was reported that the founders of Mutual
Benefits Corp., a viatical settlement firm in Miami, Florida agreed to pay $950,000 to settle
charges brought against the firm by the U.S. Securities and Exchange Commission (SEC) for
allegedly misleading investors. The article st ues that this was the first case concerning viaticals
in which the SEC achieved full injunctive and monetary relief. In the previous December, the
SEC lost a battle in the District of Columbia Appellate Court against Life Partners Inc,, a Waco,
Texas viatical settlement company (I believe the cite is 318 U.S. App. D.C. 305, 87 F.3d).

In the SEC v. Life Partners Inc. case, the appeals court found the viatical interests were not
investment contracts based on its analysis of the activities of the company both before and after
the investors” money was received. Although the decision is not binding outside of the D.C.
area, it caused the SEC and state regulators considerable concern as the growth of the industry
has been accompanied by a growth in complaints about the marketing of these interests to
investors. The Mutual Benefits action shows that the SEC continues to look at this issue on a

case by case basis.

In the November 2, 1998 issue of Investment News (pp. 1land 33), a number of investor
complaints are described, and the article states that at that point "...only Maine has formally put
life insurance agents on notice that viaticals arc subject to state securities laws and that all sales
agents be licensed." Sales agents may not be insurance agents, of course. The North American
Securities Administrators Association (NASAA) has created a task force to follow developments
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in this field, and individual states are beginning to take actions to overcome the chilling effect
SEC v. Life Partners, Inc. had on regulatory efforts. In addition to Maine, Missouri has
introduced HB 492 and Oregon has introduced SB 285 to add interests in viatical settlements to
the definition of securities in their securities statutes. Recently, we have had communication
with a number of other states that are considering adding these interests to the definition of a
security. Those state include North Dakota, South Dakota, Ohio, California, and Arizona.
Arizona attempted legislation a year ago, but industry opposition killed the bill. We do not know
what specific proposals were introduced there, or what specific objections were raised.

We would not be surprised if the viatical industry prefers not to have these interests added to the
Alaska Securities Act. We have no objection to the proper marketing of these securities, but
experience both here in Alaska and elsewhere shows a need to protect investors from improper

marketing of these securities by unlicensed agents.

We hope this letter is responsive to the chairman’s question. For your added information, we
have attached a copy of an article on viatical investments appearing in the March issue of

Kiplinger's Personal Finance Magazine.
Yours truly,

Franklin T. Elder
Director
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For more than a decade after her husband died, Betty Paxton barely touched her sav-
ings, other than to reinvest CDs and savings bonds when they matured. But two and a halfyears ago,
Paxton, then 78 and worried about her health, filled out a card she’d received in the mail requesting
more information about probate and estate planning.

A few weeks later, an insurance agent arrived at the door of her Ohio apartment. Initially he sold
Paxton an annuity. Then, a litde over a year later, the agent was back. He urged her to cash in her sav-
ings bonds and buy a viatical settlement—a life insurance policy that a terminally ill person sells to
receive part of the death benefit early. The agent told Paxton she would earn a guaranteed 24% by

investing in policies of people expected to live 24 months
or less. When the insured person died, she would receive
the death benefit.

Paxton felt uncomfortable about profiting from some-
one's death, but the agent reassured her that her invest-
ment would give terminally ill people money to help them
live during their final days. He said 60 Minutes had called
viaticals ""a perfect no-risk investment.” The agent v/ould
not leave, Paxton says, until she promised to sell her sav-
ings bonds and buy a viatical investment—even though
she’d lose four months of interest by cashing in early.

As Paxton’s CDs and savings bonds matured over the
next five months, she bought a total of $33,000 worth of
viatical-seitlemcnt investments on three people who, she
was told, had life expectancies of 24 months or less.

lor several years, viaticai-settlemeni companies have
been pushing these investments as a risk-free way to
get a guaranteed return. With viatical settlements,
terminally ill patients sell their life insurance poli-
cies before they die and get a fraction or the death
benefit in cash. The policy remains in force and investors
can buy portions of the policy at a discount to the death
benefit. The investors become the beneficiaries and get
their share of the full death benefit when the insured dies
or, in the industry's terms, when the policy "matures."

Longer life expectancies aren't the only problem,
Quick-buck artists have poured their elforts into selling
viatical settlements (which are unregulated as invest-
ments), concentrating on elderly investors looking for a
higher return on their fixed-income investments. Several
viatical companies and their owners have been charged
with fraud or misrepresentation; two such cases involved
nearly $100 million each. More than 35 state securities
regulators arc now investigating viaiical-scttlemcnt com-
panies, estimates John Ellis, securities counsel with the
Missouri Securities Division.

"There's a lot of fraud almost inherent in these," savs
Bill McDonald, assistant commissioner of the California
Department of Corporations' enforcement division. "Viat-
icals are unique because legally you’re not entitled to
know much about the insureds,” he says. "You're com-
pletely at the mercy of the broker.”

Now that several years have passed since a lot of poli-
cies were sold and the payoffs aren't forthcoming, the
industry is "right on the edge of collapsing,” says Roger
Walter, general counsel for the Kansas Securities Com-
missioner and chairman of a national task force of securi-
ties regulators who arc investigating viatical investments
The national organization of insurance commissioners is
also searching for ways to regulate viaticals.

We had little trouble finding people who invested in

Quick-buck artists have poured their efforts

into selling viatical settlem ents, concentrating on elderly

investors

Viatical-settlement investments really tuok off when
terminal AIDS patients began selling their policies to viat-
ical firms in the early 1990s. But when proteasc inhibitors
and other medical advancements started extending
patients' lives, viatical investors found themselves waiting
longer than expected fora payout. Many are still waiting.
Others, such asJerry Warner of Independence, Mo., and
his mother, Vera—who together invested more than
$45,000 in viatical settlements—found themselves with
an unexpected payout, but for much less than they’d put
in. They lost more than $15,000 between them.

KIPLIHGER'S PERSONAL ANANCE MAGAVINE

looking for a higher return.

viatical settlements and now wish they hadn't. Some have
lost thousands of dollars; others haven't seen a cent yet
because the policyholders have lived years longer th.in
expected. Many investors are risk-averse seniors—a prime
target of viatical sellers—who, like Paxton, have cashed
in their savings and are still waiting for their money.
Some were told lies or half-truths and strong-armed.
When they expressed reluctance to participate in this
admittedly morbid investment, they were assured that
viatical settlements are humane instruments that give the
terminally ill much-needed cash. What they weren't told is

March 10
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Some

investors feel intimidated by

the salespeople c.nd fear they’ll never get tneir money

back

that there are actually more investors than there are poli-
cies. In some cases, investors have had to wait for several
weeks before the viatical company could find policies for
them to buy. At least one viatical company has urged ter-
minally ill people to hide their medical conditions from
life insurance companies so they could buy policies that
the company could immediately resell to investors. And
several insurers are willing to buy back policies themselves
or oiler to pay death benefits while policyholders are still
alive, so terminally ill people aren’t dependent on indi-
vidual investors for cash.

Almost everyone we talked with is embarrassed and
angry. Some are intimidated by the salespeople and afraid
they’ll never get their money back if their names appear
in print. Among the investors we interviewed, only Jerry
and Vera Warner agreed to let us use their real names.

hen Hetty Paxton's son learned about her viat-
ical investments, he was suspicious. After he and
his financial adviser did some digging, the sus-
picion turned to anger.

Paxton's son discovered many risks that his
mother hadn't been warned about—such as that the pol-
icvholders could outlive dieir life expectancies and leave
Paxton without access to her money for years to come.
(The insureds could live even longer than the 80-ycar-
old Paxton.) Ifshe tried to resell the policies before the
policyholders died, she’d probably get 259r to 507c less
than her original investment—ifshe could find a buyer.

The salesman didn't explain that the 2-19c total return
would become a smaller annualized return each year the
insured people lived beyond their life expectancy—or

Big commissions, big compromise

if their names appear in print.

that Paxton could even be farced to pay additional pre-
miums to keep the policies in force. And if anyone who
invested in the same policies didn't pay the premiums,
the policies could lapse and she'd lose her investment.

Paxton wasn’t given any medical information about the
policyholders until after she had invested her money
Because the policyholders wanted privacy, there was 110
way she could get a second opinion and verify that their
life expectancies were reasonable.

Paxton's son and his financial adviser even looked up
the full 60 Minutes tluote and discovered it was taken out of
context from a 1995 program about AIDS— before med-
ical advancements extended patients’ life expectancies—
but none of the people Paxton invested in had AIDS.

Alter the Ohio Department of Insurance (old Paxton’s
son that the agent had been the subject of several com-
plaints for misrepresentation, he sent certified letters to
Beneficial Assistance, the Baltimore. Md,, company that
sold the policies, asking to have his mother's money
refunded because this was clearly an unsuitable invest-
ment lor her. So far, he has received no response.

erhaps the biggest drawback of viatical investments
is that the return depends on when the policy-
holder dies. Miscalculations are inevitable. Inti
some companies have deliberately filed false med-
ical reports. Life Options International, a Tuscaloo-
sa, Ala., company that drew close to $5 million in invest-
ments from 250 Missouri residents, was issued a cease
and desist order by the Missouri Commissioner of Secu-
rities, which charged the company with misrepresenting
insureds' medical conditions and falsely underestimating

MARK CORTAZZ0, a financial
planner In Denville, N.J., re-
ceives at least one letter a
month trying to recruit him to
sell viatical investments. The
companies usually offer him
7% to 12% of the Investment
amount. “It would take me ten
years with a client to earn the
same money these people make
from selling one viatical," says
Cortazzo.

8ut Cortazzo won't sell viati-
cals. And he wonders whether
many of the salespeople, viho
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don't need to be i. ensed in
most states, really understand
how the Investments work.
One solicitation for prospective
salespeople, for example,
Includes a "Pyramid of Safety,"”
which shows viatical settle-
ments, Insurance and annuities
on the bottom layer as the
safest Investments. CDs and
money-market accounts arc
listed on the next layer up,
as riskier investments.

Chris Gomlgianl, the lawyer
for a life Insurance agent who

was offered 15% commissions
to sell viaticals, researched
the business for his client and
discovered that so many people
were taking a cut of the sale
that there was little money left
to help the terminally ill person.
Additional money is used to
pay premiums and to track
the Insured (if you can't find
the Insured and don't get a
death certificate, there's no
payout). His client decided
not to bite.

Some viatical salespeople

KIPLINGER'S PERSONAL ANANCE MAGAINE

have been trying to be respon-
sive to their clients. Karl Hankc,
who sold half a million dollars
in viaticals to about 50 of his
clients from 1995 to 1997.
probably earned about S40.000
in commissions, but now he
calls the Investments a "service
nightmare." He's tried In vain to
get Information for clients who
expected payouts several years
ago. "The companies won't
even take my phone calls," he
says. He doesn't sell viaticals

anymore,
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life expectancies. In one case, an independent doctor esti-
mated the insured's life expectancy to be four to ten years,
but the company told an investor it was 36 to 48 months.

Patty Norton was one Life Options investor. As the 55-
year-old Missouri woman's certificates of deposit matured
in late 1994 and early 1995, she was disappointed with
her investment options. "When the CDs came due, the
new rate wasjust zilch," she says. A broker recommended
that she buy viaticals instead. He told her that even if the
person didn’t die after the second or third year, the com-
pany would still offer to give back her money with a small
return; but she’d get the big bucks ifshe wailed undl the
person died. He also told her the policies were paid up—
no matter how long the policyholders lived, she wouldn’t
owe any money to pay premiums. Both statements were
untrue.

Within a year, Norton owned portions of seven poli-
cies from Life Options. Some promised a 10.5% return
when the insured died, which she was told should be in
about six to 12 months. Others promised 56% returns on
life expectancies of two to three years and 95% for life
expectancies of three to four years. ""You think that didn't
look good?* she says.

One of the insureds did die a year after Norton bought
the policy, and she made S525 on her 55,000 investment.
But she had to give back her 5500 gain on another 55,000

A fter five years, Janice Cannady hasn'’t

a payout.

because medical advancements had extended the life
expectancies of the insureds, the company needed to sell
the policies as soon as possible and had accepted an offer
from the highest bidder. " They didn't give us any choice.”
says Warner, who hadn't been warned that .Aide the Living
could sell the policies for less than the invested amount.

About 70 Missouri residents had invested more than
S4 million with Aide the Living, the Missouri Securities
Division discovered. It charged the company with mis-
representation and issued a cease and desist order pro-
hibiting it from doing business in the state. Other states
have also issued orders against the company,

nne Jones's nephew—a viatical salesman—con-
vinced her that she'd get better returns from viat-
ical investments than she would from an annuity.
At his urging, she cashed out a recently purchased
annuity, paid S24.000 in surrender charges and
bought portions of insurance policies on seven terminally
ill people. By the end of 1995, she had invested more than
5214.000 in viatical settlements. She expected to receive
5309.000 when the people died—which she was told
should be no more than 24 to 36 months later.
Jones received one payout, for 524,000. Jones, who is
70, still has nearly S193,000 tied up in the other six poli-
cies. One person, who had a 12- to 18-month life

received

M eanwhile she’s been diagnosed

with Alzheimer’s disease and her husband has died.

policy, According to Norton, Life Options said that the
insured’s family claimed he didn't have the right to sell
the policy and wanted the insured’s son to receive the
death benefit. The company told her she could get back
her original investment, but she'd have to return her
gains to avoid a lawsuit.

Four years later, the five remaining insureds are still
alive. Norton has about S50.000 in the viaticals but has
not received any updates from the company.

Sometimes the life-expectancy problem can turn
returns into big losses. In 1996, Jerry Warner, 53, of Inde-
pendence. Mo., purchased part of two life insurance poli-
cies belonging to terminally ill people for nearly 519,000.
His 76-year-old mother. Vera, from Lake of the Ozarks,
Mo., invested S27.000. Vera, who had had a friend who
died of AIDS, says, "ljust wanted to invest my money and
thought, why not help someone at the same time?"

The Warners were told the patients were expected to
live about three to five years. They both thought the lump
sum they'd receive after the patients died would equal a
12% to 20% return for each year.

More than two years later, their investments unex-
pectedly paid off— but at far less than they had invested.
Jerry received a check for 512.000—nearly 57,000 less
than the amount he had invested. His mother lost nearly
SS.700. The company, .-Vide the Living, told investors that

KIPLINGER'S PERIONAL ANANCE MAGAINE

expectancy in 1995, is still alive 43 months later. The 15%
return Jones was to receive on that policy has dwindled
to less than 4.2% per year—and is still falling.

The viatical company rcr-?ndy sent her a letter claiming
that, because the insureds had outlived their life
expectancies, she'd either have to pay premiums to pre-
vent the policies from lapsing or sell them back to the
company for half of her original investment. If she did
that, she’d lose more than S96.000.

Despite the company's threat to start charging her for
premiums, the insurance companies told the Kansas Secu-
rities Commissioner’s office, which is investigating her
case, that premiums had been waived on some of the poli-
cies because the policyholders were considered disabled.

There's another complication. The viaticals are in an
IRA, and since Jones turned 70J recently, she needs to
begin taking withdrawals. Other than the 524,000 payout
she received, the rest of her IRA money is trapped in the
viaticals. Any required distributions she can't take will be
considered excess accumulations and subject to a 50%
penalty for every year they’re not distributed.

The uncertain wait for the payoffcould have more dire
repercussions for Janice Cannady, 75. Five years ago, a
salesman from her hometown in Nebraska recommended
that she cash in her CDs and buy a viatical for S12,000.
The investment was to pay out S20.000 when the insured

Mtrch 0%
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In one

large court case, a viatical company

owner pleaded guilty to fraud after he and his colleagues

pocketed $95 million

died which, she was told, should be in 18 to 36 months.

Five /ears later, she still hasn't received a payout.
Janice's daughter. Sally, requested an updated medical
report, but the company hasn't responded. Since she
bought the policy, Janice has been diagnosed with
Alzheimer's disease and her husband has died. Sally won—
ders what will happen if her mother needs to enter a
nursing home. She'll need the money to cover the bills.
Hut if she doesn't have it, she'll have to apply for medic—
aid— which might be difficult because of the viatical. "It
complicates eligibility if you have an asset you can sell only
at a tremendous discount," says Cynthia Barrett, an elder-
law attorney in Portland, Ore.

ick Hatisten’s in-laws were 78 years old when they

Isaw a newspaper ad offering “guaranteed returns.”

|A salesman came to their home, told them they

‘were "burning their money by leaving it in CDs"

and sold them 592,000 in viatical settlements.
(Hausten let us use his real name but not the names of
his in-laws.)

When Hausten found out he called the two doctors’
plume numbers printed on the insureds' medical evalua—
tions and got two wrong numbers. He couldn't find any
evidence that they really were doctors. Plus, the medical
report for one of the policyholders was from 1989, when
he was said to have a life expectancy of -IS months. Vet
the investment was made in 1998.

Nine months later. Hausien's father-in-law asked the
company to return their money and received SS9F of their
original investment. They lost 511.000.

The company that sold the policies, Accelerated Bene—

in investm ents.

fits Corp., continues to run advertisements that say. "With
the stock market plummeting and interest rates falling,
isn't it nice to know there is still an investment that offers
your clients fixed high profits with s-fety?" (Regulators
cannot discuss current investigations, but at least one state
is looking into Accelerated Benefits Corp.)

Several lawsuits have been won against viatical-settle-
ment companies, and more have been filed. In the largest
viatical case so far, David Laing, owner of Personal Chou <e
Opportunities, of Palm Springs. Cal., pleaded guilty to
fraud. More than 1,100 investors had given Laing's linn a
total of $95 million to purchase viatical investments, which
were advertised as a “risk-free" way to earn 25T per year.
Laing and his colleagues pocketed the money and never
bought the viaticals.

[After an investigation that included the FBI. several
states’ securities regulators and the U.S. aitornev for the
Southern District of New York, a receiver was appointed
to track down the money and return it to investors.

The Securities and Exchange Commission brought a
separate suit against Laing and has gone after other viat—
ical firms for misrepresentation. Civil suits are also starting
to appear. Mitchell Perlstein of Investors' Law Center and
Scott Link of Ackerman. Link & Sartory have filed cl;i>v
aciion lawsuits in Florida against three viatical-setilemcnr
companies, alleging that they misrepresented insured>’
life expectancies because they knew protease inhibitin’
had extended the lives of AIDS patients. Yet the) contin—
ued to tell potential investors that "death is certain and
measured only in a matter of months.” The plaintiffs art-
still waiting for payouts they expected several years ago. «

Rei'orter: Margaret Hisgeii

What to do if you've invested in a viatical

WHAT IF YOU already own a
viatical settlement and suspect
the company of misrepresenta-
tion or wonder whether you
should accept an offer to sell
back the policy7 First contact
the securities administrator,
insurance department and attor-
ney general in your state and
the state where the company Is
located. (Find your state's Web
site and contact numbers at
www.piperlnfo.com/state/states
.htrnl.) They may be investigat-
ing the firm and usually have
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leverage to get more Information
from the Insurance company and
the viatical company. Also con-
tact the Securities and Exchange
Commission's Office of Investor
Education and Assistance at
202-942-7040.

You'll need to contact that
many people because viatical
settlements aren't regulated by
one central agency. The securi-
ties commission takes the lead
In some states; in others. It's
the Insurance department. And
some states haven't figured nut

yet what to do with viaticals—
which makes It easy for
unscrupulous sellers.

“One of the things con art-
ists do Is rely on jurisdictional
gaps-they have the advantage
of confusion,” says Bill McDon-
ald of the California Department
of Corporations, which Is cur-
rently participating In about ten
viatical investigations.

But few consumer organiza-
tions know how to help viatical
investors. The best one-stop
resource Is Gloria Grening

KIPLINGER'S PERSONAL ANANCE MAGAZINE

wolks Viatical Settlements:
An Investor's Guide (Blalkin
Books) and her Web site
(www.vlatlcal-expert.net). She
learned about viatical invest-
ments while writing a financial
guide for people with terminal
llinesses.

The Florida Department ol
Insurance also offers a free
booklet that discusses the risks
related to vlatlcal-settlement
Investments. Call the depart-
ment's consumer help line at
850-922-3132.

\Verch 1997
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discuss the most Important Issue.
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Chairman Rokeberg and Members of this Committee. Thank you for the
opportunity to discuss HB 83 and recent requirements and allegations from
the Division of Banking and Securities that is adversely affecting commerce
and the consumers of Alaska.

My discussion today partially deals with what | feel is a constitutional
breach of rights. Further, | am somewhat incensed by the implication that |
have broken a statute that hasn’t even been put in place and that “formal
action..will be held in abeyance pending..response.” If it turns out that
legislation passes which makes viatical investments a security you can rest
assured | will never sell another viatical. To have the specter hanging over
my head that | could be charged with criminal action is quite alarming.
When | first spoke to Mr. Salveson, of the Division of Banking and
Securities, whom | called after one of our agents received a phone call to
cease and desist, | agreed to also cease and desist until as he put it, “We can
get this thing straightened out.” Now comes a letter indicating | might be
charged with a violation of the Alaska Securities act, and that | am required
to submit the names of clients and many other documents.

The definition of Viatical has most definitely not been addressed by statute

in this and many other states. Of those States which have classified the



product, all have opted for a definition in favor of being guided under
insurance laws not securities. The legislature in Alaska can choose to
classify the product as it wishes, though it looks likely they will be the only
one of the few states that have opted in the direction that HB83 seems to
be heading on this issue.

It is my understanding, the state of Florida has enacted legislation that has
served as a model to many other states. One of the main questions at issue
with the division of Securities and banking is that they consider Viaticals as
an investment contract. Thus far Viaticals have been viewed as personal
property similar to real estate. In real estate a purchaser is exchanging
money for property of value. This represents a fixed value not the definition
of a security. Also at issue is the fact that most policies are sold in

fractional amounts, which, usually constitutes several parts of the face value,

[ or death value],

| have provided Representative Rokeberg additional information on this

subject.

The Future First Viatical settlement program does not meet the djfinition

of a security under SEC v. W. J. Howey C0.,328 U.S. 293 1946. The



Supreme court under section 2[1] of the Securities Act defined an
investment contract “as an investment of money undertaken with the
expectation of profit, whose profits are derived solely from the efforts of
others with existence of a common enterprise.” The assertion that Viatical
settlements require an investment of money with the expectation of profit
cannot be argued. \We can easily argue, however, and it seems apparent to
reasonable people, that “profit derived solely from the efforts of others,”
and “existence of a common enteiprise” remain definitively excluded.
Further, viaticals do not place principal at risk and provide a guaranteed
return, subject to carrier solvency, which is a separate issue addressed under
Title 21 of Alaska Statutes, and viaticals have not been deemed securities

by the SEC, which seems to carry as much weight as any argument | can

imagine.

My immediate concern is the arbitrary application of a cease and desist
order on a product which is not addressed in any current statute or
regulation, and to my understanding and research is only now pending
definition. One of my associates has performed a word search on what 1

believe are the statutes relating to both Titles 45 and 21, and the term



“viatical” is not found. It appears to me that the allegation that these
products conform to the investment securities act seems to be a matter of
opinion until it is defined by statute.

Issuing a cease and desist order without defined regulatory authority seems
to be to be a classical breach of constitutional rights. It is my understanding
that “regulators” exist to protect the public interest and welfare. Regulators
protect the public at large from unscrupulous providers and inappropriate
products. The sale of viaticals, at present, represents no such threat to
public welfare. These products have been sold for a long time, and in my
experience, we have yet to have a single consumer complaint in Alaska.

Consumers are now unable to exercise their right to purchase these

products.

During a similar controversy over Surplus Lines with the Division of
Insurance, the Division solicited advise, counsel, and testimony from
numerous sources and began issuing bulletins on findings. A subsequent
law was promulgated and enforced with a defined inception date and
penalties for non-compliance. This was a reasonable approach to the

situation. During the fact finding period, no producers were held to a



standard or law that “might” b passed. They dealt only with what was,
then offered a period of time to gain compliance after the law was passed.
Do these products need to be r jgulated? My opinion is yes, most definitely.
But | feel they are reflective or insurance products much more than
securities or investment products. Again, Representative Rokeberg is in
possession of preliminary information that will support this position. Even

so, in the absence of statutory regulation, we the public can not be held

accountable for laws that do not exist.

Please note, without question if HB83 passes in its current form, we will
comply with all appropriate lav and statute just as | have with insurance law

for the last thirty-eight years \ uthout incident, allegation, or consumer

complaint.

To summarize, | am complyii g with the cease and desist order, despite the
fact | feel it is grossly inappropriate. | will follow this testimony with
additional correspondence to prove my point for Division of Insurance

regulation.

Ladies and gentlemen, thank you for your attention and the opportunity to

participate in this hearing.
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Jack,

In reference to our phone conversation this afternoon, | will re°cop some ofthe key points
ofissues regarding regulation. It is extremely important to understand the intent or

purpose of regulation before modeling any legislation on an industry.

In 1996 the Florida Department of Banking and Finance investigated all activities of
Viatical Settlement Funding Companies and found no investment concerns with Future
First Financial Group. They reviewed our material and wc basically never heard from
them again. Soon after, the Department of Insurance notified us oftheir intent to regulate
Viatical Settlements through their department As such, Future First Financial Group is a
licensed Viatical Settlement Company in Florida. The Department has also monitored
our business practices in other states in their recent audit of our program. In accordance
with this license we must agree to audits at the discretion of the Department, The audit
selects a random sample ofpolicies from all stales to test our procedures for purchaser
placement and Viator payment We are also required to furnish audited financial
information and current financial information to include the mandatory deposit
requirements ofthe Department. Florida has put together a good program and several
states may be modeling their programs after the Florida program.

|
Like Florida, many ofthe states will initiate some son of investigative process through
the state banking side, only to find that the Department of Insurance is better suited to
regulate the industry. Lobbying for regulation has never been from the policy purchase
side, buthas instead been from the sellers’ side. Moat ofthe concern for a need to
regulate was because many ofthe policy sellers were being taken advantage of. The
policyholders were changing ownership and beneficiary information only to receive
partial payments from brokers. Delays in payments only led to policyholders dying
before receiving full payments with all the extra money remaining with the brokers. The
intent of regulation was to protect the policy sellers and in turn has included regulation to

monitor both sides ofthe transaction.

Follc'.ving the history behind attempts to make Viatical Settlements a security, the
Securities and Exchange Commission (SEC) has been unable to sue for this ruling.
Additionally, appeals have been unsuccessful, The concept of “fractionalization” came
originally from die SEC vs Life Partners cases. Years ago, Life Partners made
themselves the owners and beneficiaries ofdie policies and their investors were given
beneficial interest in this pool. Although the SEC made valid arguments that the success
or failure ofthe investment depended on Life Partners being in business in order tor
investors to receive their payments, they were unable to convince the Federal

Government that these investments were securities.
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