


375-5038
P.O. Box 871064
W asllla, Alaska

September 5, 1985 99637-9998

Hr. Bob G ilfiiian, P.E.

G ilfiiian Engineering. Inc.
P.O. Box 871868

Wasllla, Alaska 99687

Re: Cri..ionview Subdivision, Class A Public Water Supply System, Phase |

Dear Hr. G ilfiiian:

Please refer to the Department's letters of July 24, 1934 and October 12,
1984, which conditionally approved construction of the referenced system. On the
Department's behalf, | have reviewed the Information submitted by your letter of
August 12, 1985 and the record drawings that were submitted on August 13, 1985.
Based upon these submittals, the systsa was constructed 1n substantial conforaance
with the approved plans. Therefore, a 90 day Interim Approval to Operate the well
house and the Phase | portion of the distribution system 1s being granted at this
time. This approval is constituted by the enclosed certificate. During the Interim
approval period, the results of routine monitoring of the water from this systen
for coliform bacteria must be submitted on a monthly basis. Noting the date of
the most recent analysis for conform bacteria, August 9, 1935, the next analysis
should be conducted within the next week. The Public Water System Identification
Number assigned to this system is: 224329. This number should be included or. all
water quality testing results submitted to this Department.

to Operate this system,

Prior to the expiration date of the Interim Approval
an operation and main-

and before the issuance of a Final Operation Certificate,
tenance agreement oust be submitted to and approved by this Department along with
assurance that easements for distribution system and well house will be recorded.
As previously requested, data verifying that the service factor for the well
not be exceeded under conditions of normal operation must also be sub-

In addition, the Department would like to conduct a Public Water System
At this time the survey is

pump's

motor will

mitted.
Sanitary Survey during the Interim approval period.
being scheduled for 11:00 a.a. on SeptenDer 17, 1985. It may be beneficial to

have someone familiar with the system present during the survey. |If the schedul-
ed date or time Is not convenient, this office should be notified no later than

September 13, 1985. The survey may then be rescheduled.

It Is noted that there appears to have been some confusion regarding the
applicability of the Department's October 12, 1984 construction approval to the
"Phase II" portion of the subject system's distribution piping. Although the
Department does not object to the construction of that portion of the distribution
system, an additionalwell and/or expanded storage and standby power facilities
will need to be provided and unqualified as-Lullt or record drawings ld[ the "Phase
I1"" distribution piping will need to be submitted before approval to operate that
portion of the systemcan be granted. Plans for any expansion of the system wiill,

of course, need to beapproved by this Department.
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It 1s also noted that the Interin Approval to Operate the subject water supply
system neither constitutes nor Implies approval of the subdivision plans. A copy of
the Department's letter of June 25, 1984, which suowrlzes the Department's review
of the proposed subdivision plans, is enclosed for your Information.

Thank you for your continued cooperation with this Department. |f you have
any questions, please do not hesitate to contact me.
Shaun E. Sexton
Environaental Engineer
SESrbkr
Enclosures: As Stated
cc: Ray Hlewl/Mat-Su Borough, w/o Encs-
v : ) m»e Vo5
Appendix J
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Re:

ACC “ump & Wei! Si ply

December 17, 1985

Crimson View Pump House

6N 130-4  Standard Pump

A hp 230V 10 6" Franklin Motor
140 Gpm @ 163 TDH

Water Horsepower - 5.9

Pump Efficiency - 70z

BHP - 8.48

Motor Efficiency - 79.82

Motor Input Hp - 10.63

Unit Efficiency - 56Z

KWH Per 1000 Gal. Pumped - .942
Motor KW Load - 7.93

Motor SF - 1.15

Motor SF Hp - 8.625°

Sincerely yours,

Robert Tapley

Pump Specialist

R1/ngs
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ONE STAGE PUMP PERFORMANCE

3450 RPM
L . “\
4" DISCHARGE
2 h? per stap.e
SHIP PART
MODEL NO. OF HP tength NUMBER
ST REQUIRED
. | 47607-7
6 N130-2 | 2 22.13
47608-5
6 N13CM - |
47609-3
6 N 130-5 5 82.13
47510-1
6 N130-8
47511-9
6 N130-10 10
47612-7
6 N130-13 | 13
47613-S- | N
6 N130-16 | 16
6 N 130-21

UU dec 1s 1935

STANDARD PUMPS Inc.

APRIL 1: 1983
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RIGH0

EFFECTIVE: MARCH 2. 1992

140 GPM SERIES tHB"PUMPS
PERFORMANCE CURVES

50HP-20HB

40HP-I6HB

5j 80C 30HP-12HB

25HPHOHB

H 60C
20HP-8HB

OENoi

0 20 40 60 80 100 120 140 160 180 200 220

CAPACITY IN GPM

A RATED FLOW

Note: Continuous operation outside operating range will void warranty.

MODEL HB 140 GPM —RPM 3450
STAGE "HB" SERIES

GUARANTEED AS MINIMUM PERFORMANCE ONLY IF CERTIFIED

oy

MINIMUM WELL SIZE 6" I1.D.
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SECTION 2240 voli Peerless Pump

INLINE PUMPS

1750 RPM

Imp 2683739 (143-215JMv)  U.S. GALLONS PER MINUTE CUNQ 2897846_t
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DEPT. OFENVIRONMENTAL CONSERVATION ]

DIVISION OF ENVIRONMENTAL HEALTH J
DRINKING WATER AND WASTEWATER PROGRAM

1075 CHECK STREET
P.0O. BOX 871064 Telephone: (907) 376-5038
WASELLA, ALASKA 99687-1064 Fax: (907) 376-2382
http://www.state.ak.us/faome.htm

January 28, 1998

Mr. Dick Lowman, P.E.
Alaska Rim Engineering
P.0. Box 2749

Paimer, Alaska 99645

RE:  Crimsonview Class “A" Public Water System (PWSID #224329). Proposed Water
System Upgradles for Phase |1 Service; Plan Review/More Information Requested

Dear Mr. Lowman:

~ OnDecember5, 1997, this office received gour submittal of 8Ians to upgrade the referenced
public water system. Subsequently, on December 8 and 17, 1997, additional information was
provided for this project. On January27, 1998, 1 met-with Mr. Nelson Elliot and two other members
0fthe Crimsonview Homeowners Association to discuss the proposed upgrades. These upgrades are
intended to eannd the capacity of the system to provide service to phase Il of Crimsonview
Subdivision. | have reviewed the submittals and have the following comments;

~ Owner's Statement: You provided an owner's statement from the developer of phase Il of
this subdivision. This owner's statement provides authorization to review the proposed system
upgrades. However, since most of the water system is owned by the Homeowners Association, a
second owner's statement will need to be completed and submitted by the Homeowners Association

before an * Approval To Construct” Certificate can be issued.

Peak Demand: You provided peak demand calculations for phases | and Il combined (68
lots), which show that the water sP(stem needs to be caPabIe of r;ro ucing 146.6 gpm under peak
demand. You provided current well flow test results JJuy? 1997) which show the well is capable
ofmeetln([q the estimated peak demand and total daily demand reguwementsofthe subdivision. “You

stated that the existing well pumP (7.5HP/140 gpm) IS sli?htly undersized to meet the estimated peak
demand and you are proposing the installation of a Peerless 2HP inling booster pump to provide 20
to 30 feet of additional lift. You stated that this will result in the existing well pump belng capable
of producing 160 (Tme" Based on the information YOU provided, it appears that the proposed hooster
pump is adequately sized, when combined with the existing well pump, to meet the minimum peak

demand requirements for both phases | and 1.

~ During my meeting with the Homeowners _Association representatives, a copy of the
subdivision covenants was provided. Article #5, item #7 of the covenants prowdesareguwement for
landscaping the lots. The Homeowners Association has reported water use of 1000 gpd/home during

ég%el-odix( )
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Mr. Dick Lowman, P.E. Page 2 January 28, 1998

Peak irrigation months for phase I inthe past. This is twice the total daily demand eercted from
ypical residential use. The peak demand calculations you provided do not adress the expected
aaditional demand from landscape irrigation. The original water system design for this subdivision
also did not include additional’ demand caBacny for landscape irrigation. Although the State's
Drinking Water Regulations do not require public Water systems to meet additional demand expected
from Iandscage Irriation, this issue needs to be addressed; since it is a requirement of the subdivision
covenants, One means of addressing this issue is to amend the subdivision covenants to include a
provision for scheduled irrigation. Specific times or days can be identified for the homeowners to
Irrigate their yards. Irrigation periods should not coincide with typical moming and evening peak

demand periods.

Future Well Pump: You stated that the developer of phase I |s_pr_0posm? to establish an
escrow account to cover the cost of a larger well pump SlOHP), when the existing well pump is failed.
You provided a performance curve for the proposed well pump: Red Jacket 10HP-4B. Based on the
information you' provided, it appears that this well pump is adequately sized for the intended use.

Storage: You stated that the system currently uses 14 Con-Aire 85 gallon pressure tanks,
The ADEC records indicate that 14 Con-Aire 220 gallon pressure tanks were originally installed. It
appears that there is an error in the ADEC records. The Homeowners Association has verified that
the pressure tanks Browde aﬂprommately 300 gallons of drawdown storage under the normal
operating pressures. Based on this information, it aPpears that the J)ressu_re tanks are adequately sized
to meet the minimum storage requirements for both phases | and II, with either the existing 7.5 HP
well pump or the proposed” 10HP well pump, and including the proposed 2HP booster pump.

~ Water Mains: The distribution system ﬁl—lnchDIP) for phase |1 was installed in 1985 along
with the construction of the water system for phase I You stated that the phase |1 water main was
excavated in several locations and a portion of the water main was found to have inadequate ground
cover. You verified that insulation has been installed on that foortlon of the water main. You also
stated that the water main was Pressure tested and a leaking valve was found. You verified that the
valve has been replaced. You stated that the water main will be retested and chlorinated in the sprin

prior to use. This Is acceptable to the Department once the proposed upgrades have been approved,
subject to a requirement that satisfactory hacteria test results be obtained from this portion of the

distribution system, once it has been disinfected and flushed.

Sﬁstem Reliability: You stated that the system is currently provided with reliable power
through the Matanuska EleCtric Association, and thaf a backup Eower suppIY IS not needed. You are
Pro osing the installation ofa multi-function automatic dialer inthe well control building. You stated
hat the operator can be alerted to abnormal pump running conditions, unusual noises, temperature
extremes, line voltage, running arps, and pressure abnormalities, and that the automatic dialer can
serve as a data logger. The Department agrees that a backup Power supply is not required for this
pubic water system, and that the automatic dialer can be used to enhance system reliability.

%)eendié L



Mr. Dick Lowman, P.E. Page 3 January 28, 1998

Construction Approval: Before an * Pproval to Construct” Certificate can be issued for
the proposed Upgrades, an owner's statement will need to be provided by the Homeowners
Association. The owner's statement needs to specifically identi WhICh items are authorized for
mstallatlon 2HP booster pump and/or future 10HP well pump. Once this information is received,

an“Approval to Construct” can be issued by tic  "ipartment.
|fyou have any questions, please do not hesitate to contact me.
Sincerely,

AG: _
cc.  Donald Mellish
Nelson Elliot

A£éjend|x L



State of Alaska
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

OWNER'SSTATEMENT

O DOMESTIC WASTEWATER SYSTEM
M DRINKING WATER PLAN REVIEW

Information required by 18 AAC 15.030, 18 AAC 80.310(8) and 18 AAC 80.355.

Prq[e}é{%r’tatntc:ar:apJetm Only

Submitted at DEC Office: Mat-Su
Public Water System Name: Crimsonview Subdivision, Phase |1
Public Water System Location: Mile 40, Glenn Highway

Describe type of work proposed:  Expand water system to include Phase H
Project Name: Crimsonview Subdivision, Phase H

These plans submitted by.
C10wner
0 Representative of Owner

| submit the enclosed items cqncemin%the above referenced proposed project for review. By my
signature | certify that the project is SC eck pne): ‘
Priva elg owned and that 1 am the owner. _
Qwned by a sole proeretorshlp and that | am the proprietor.

[10wned by a partnersnip of which | ama general partner. .
Owned by a corporation of which | am a principal executive officer of at least the

I(gvel of vice-presiclent, or a duly authorized representative responsible for the overall

management of this project. , _
CJ1Ovimed by amunicipal, state, federal, or other public agency[ ofwhich | ama

principal exectiive officer, ranking elected official, or other ddly authorized employee.
. | 1 -
T, SfcPRiot=- £ofe\r(~ Kielhi
AdZd.l-Of’: Culv-A ANpA
R TSIl ottt e et
it S e ARy e pinlomeis iyt octud) ity

PAeP eendix I~

ADEC Owners'Statements adapted by Alaska Rim Engineering. Inc., 1/25/97
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Birch.Horton, Bittner and Cherot A PROFESSIONAL CORPORATION H \b
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WRITER'S DIRECT DIAL (907) 263-7229 . WRITER'S DIRECT FAX (907) 276-2822  rpaulkSbhbcom
April 27,1999

Representative Bill Hudson
Chairman _ _
Utility Restructuring Committee
State Capitol, Roon 108
Juneau, Alaska 99811 -1182

Re:  House Bill 185
Dear Chairman Hudson:
Enclosed please find a written copy of my testimony during last week's hearing on H.B. 185.

Thank you for the opportunity to provide you with my comments. Please don't hesitate to
contact me if you have an)' questions or need any additional information.

Sincerely,

Rebecca C. Pauli
Enclosufe

cc.  Chairman Sam Cotten (w/o enc)
Commissioner Tim Cook, Manager of Docket U-98-151 (w/o enc)
Bob Lohr, Executive Director (w/o enc)
Boh Mahoney, Counsel for Crimsonview
Owners Association (w/o enc)
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J/\
Testimony of Rebecca Pauli

House Bill 185

My name is Rebecca Cohen Pauli and | am an attorney with the Law firm of Birch, Horton,
Bittner and Cherot. | am testifying here today on behalfofRobert Mellish,  Qur firm represents
Robert Mellish in hls_Com_Plalnt against The' Crimsonview Owners Association (“Association”)
before the Alaska Public Utilities Commission ("APUC"). We would like to thank the Committee
for providing this op,oo_rtunlty to testify against H.B, 185, "An Act Exempting Certain Small Water
Utilities From Regulation by the Alaska Public Utilities Commission”.

We helieve H.B. 185 was introduced in an attempt to eliminate the APUC's authority to
resolve Mr. Mellish's complaint against the Association. Mr. Mellish's property is located in'the
Crimsonview Subdivision and the complaint is Mr. Mellish's final effort to obfain water service
from the community well that serves the Crimsonview Subdivision. This is not a case ofa developer
seeking to obtain Water service from a nel?hborlng subdivision but rather is a case of a developer
seeking to obtain water service for property located within a subdivision from a community well
which was designed to service the entire subdivision and has served the entire subdivision up until
now.

~ Qverthe past two years, Mr. Mellish has attempted to work with the Association regardlnﬁ
his development of Phase Il of the Crimsonview Subdivision. The Association has been bot
unreasonable and unfair in its demands of Mr. Mellish, 1fH.B. 185 i)asses, Mr. Mellish's frustrating
and time-consuming exP]erlences will become routine for other developers. As discussed below, we
believe H.B. 185 is'hoth anti-consumer and anti-development.

My testimony will cover three areas. First, | will provide a brief background which will
provide you withan overview of Mr. Mellish's experiences. This overview will provide insight into
what the future will hold for developers and the individual homeowner seeking water should small
water utilities be completely exempt from the APUC'sjurisdiction. Second, 1will address why we
believe H.B. 185 is unnecéssary reactive legislation that will have an unintended negative impact.
And third, | will propose a solution.

. Mr. Mellish’s Attempts to Develop Phase Il of the Crimsonview Subdivision

FoIIowingMis a summary of the undisputed facts as admitted by the Association in their
Answer to Robert Mellish's Complaint. The Crimsonview Subdivision was desl%ned and platted to
be developed in two ﬁhases. Phase | consists of 47 lots and Phase |1 consists of 22 lots. The
community well and the integrated looped water distribution system were originally designed and
installed to serve both Phase I"and Phase II. This intent is expreSsed in the notes to the official plat

ofthe subdivision.
FAERO0LRPARWD I



Note 2 provides:

Lot 11 of Block 1, Phase | of this plat is the sqht of the community well
system, and will be exclusively used as such until the,time of connection of
this subdivision's demﬁned Water system to a possible future city water
system at which time the community well will be abandoned.

The community well and water distribution were installed in 1985, It is noteworthy that the
water distribution system to serve both Phases | and Phase |1 was installed at the same time
IS an interconnected looped distribution system.

In February 1997, the title to the lot in Phase | on which the well house is located was
conveyed t0 the Association. Since that time the Association has operated the water system,
asserted ov%/nershlp, and charged Phase | owners an initial hook up fee and a monthly water
assessment.

When Mr. Mellish was readN to develop Phase Il, he wanted to do it rlﬁht. He hired the
engineering firm t_hatorlg?ma y designed the water system to determine whether the existing
system's distribution facilities were ade,quatelK sized to serve the lots in Phase 1. The firm
concluded they were, however, the additional homes in Phase I1 required a two horsepower
pump to ensure adequate pressure, It is undisputed that the existing distribution system is
adequately sized to serve all 68 lots.. It is also undisputed that thie aquifer is more than
adequate to supply the entire subdivision.

A second well makes no sense because it would be relatively close to the first well, would
draw from the same aquifer, and would require changes to the existing distribution system
to ensure against backflow from the second well.

In_an abundance of caution, Mr. Mellish hired a second engineering firm to review the
original engmerrlng firm’s conclusion that the existing systenT's desing was still sutiable to
serve hoth Phase | and Il The Seond firm, Alaksa Rirn. Confirmed die existing system was
anroprlate. Upon two engineers assurances, Mr. Mellish informed the Assaciation of lis
plans to develop the 22 lots in Phase || and that this would necessitate the operation of the

Water distribution system located in Phase 1.

Throu%hout 1997, Mr Mellish performed extensive work to bring Phase |1 into compliance
Wgtg rtSgstl\g?%anuska-Susﬂna orough subdivision requirement, Including upgrades to the

Mr. Mellish hired Alaska Rim to desig_n the necessary upgracles to the water system and

address any Assocition concerns Regarding lawn watering. Prior to Mr. Mellishs plans for
development, the Phase | homeowners has experienced poor water pressure when they would

FIA0RPLRWD 2
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e waterin%their lawns during the dry summer months . Alaska Rim prepared a proposal to
satisfy ADEC requirements and to acdress the Association's concerns about lawn watering.

As | previously indicated Alaska Rim found the eX|st|n? well has a flow yield capability far
in excess of the total instantaneous peak demand and fotal dalgy demand of all 8 lots, the
existing storage capacity is more than adequate to serve all 68 lots and the exiting pump
equipment exceeds the minimum capacity rcquireme nts for Phase | and is a mere 7 g.p.m.
shy 0f megting the instantaneous combingd peak demand of Phases | and II.

To address these concerns and to obtain water from his Assocition, Mr. Mellish offered to
urchase and install a2 horsepower booster pump as recommended by his engineers.. Mr.
ellish also offered to purchase and install a multi function automatic dialer which would
monitor the system's operation and immediately report any deviations from the norm.
Finally he was willing to establish and fund an escrow accouint to cover the capital cost of
a 10 horsepower punp which would provide more than adequate peak capacity to replace
the existing pump if it fails in the future or to increase system capacity.

On January 28,1993, the ADEC agreed with Mr. Mellish's plans stating that the well yield
and proposed audition of a 2 horsepower pump were adequate to meet the demand
requirements of all 68 lots and that scheduled irrigation could be employed to address any
concerns regarding lawn watering, the existing Storage tanks were adequate to meet the
storage requirements of all 68 lots'and that a standloy power supply is not necessary.

The ADEC, having made these findings, required a completed "Owner's Statement” from

the Association. The Association refused to S'%? the Owner's Statement and rejected Mr.

{\J/Iellllgrg's earlier proposal to bear all the costs of the upgrades eventhough all the fots would
enefit,

The Association counter offered demandip/lg that, in addition to the up%rades and the payment
ofthe higher developed lot rate for Mr. Mellish's undeveloped lots, he must also:

1 At his own expense, design, supP[Iy, install, and warranty a 30,000 gallon
water storage facility with attendant plumbing, hbooster pumps and
installation, heating, and water treatment systems;

2. Athis own expense, design supply, install; and warranty a standoy power

eneration system. N

3. Submit ail engineering_plans for the storage facility and power system for
approval by the Association and pay the fees for the Association'to hire an
engineer to'inspect and a?_prove the plans.

4. Paythe Association an initial assessment fee of 125 per Phase Il lots (2750)
inorder for Mr. Mellish to accept financial reSPonS|b|||ty for the expenses the
association incurred in operating the Phase 1 portion of the water system
during the previous year.

FIBA0IRRLRWD 3



b, The association and additional administrative fee 0f2,000 ,

6.  Maintain the s¥stem’s water mains that arc located in Phase II until 50% of
the Phase |1 lots have occupied dwellings; and

7. Obtainacertificate to operate from the ADEC.

In response to these ransom demands of the Association, Mr. Mellish reluctantly agreed to
Pay the $4,750 and to maintain the water mains until 50% of the phase |1 lots had houses on
hém. Mr, Mellish had buyers for 50% of the lots. Because ofthe Associations refusal to
provide Phase Il of the subdivision with water the purchasers canceled.

The Association rejected Mr. Mellish's second offer.

On April 20, 1998, Mr. Mellish yet a%_am attempted a compromise and made a third offer
agreeing to ag the Phase I1 lots proportionate share of the cost of installing the Association's
requested 30,000 gallon storage facility even though such a facility IS unnecessary and
would involved increased operation and maintenance costs for thé entire system.” The
As%omatlon refused to alter its demands anc ultimately added to their list o f demands paved
roads.

Mr. Mellish had no recourse other than to seek a legal solution. Because the Association,
by its own admission controls a water system for providing water to 10 or more persons for
compensation, it is a public utility with an obligation to serve all persons within its service
area under egual terms and conditions. Because it is undisputed that the water system was
de3|?ned ana constructed for both Phase | and Phase |1 to provide drinking watér to all 68
lots from a single community well and water distribution sgstem, It s only natural that the
public interest would supporta finding that the service area be the Crimsonview subdivision
(both Phase | and Il). This is the least cost means of service. Water service to Phase Il is as
simple as a turn of a valve. Accordingly, in mid September 1998 Mr. Mellish filed a
complaint with the APUC seeking service under equal terms and conditions.

The APUC provides a forum that is in many intances quicker that the court system and
%enerally less expensive. In this Case, the APUC scheduled a hearing for Apiu'5, 1999,

ecause it is undisputed that the Association owns the water system, provides service to 46
households, and receives payments *fom those households, Mr. Mellish requested the
Commission rule that under the statutes the Association is public utility. Mr. Mellish was
ready to proceed to hearing.  The Association requested the Commission to delay the
hearing until after it rules on Mr. Mellish's request.

Were it not for the Associations request for further delay, this matter would have proceeded
to hearing and a final order would be forthcoming with in the next few weeks. Because of
the Association’s actions, Mr. Mellish will forgo yet another construction season.
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H.B. 185is Both Anti-Consumer and Anti-Developer

While HB 185 may be backed by good intentions, upon closer examination it becaomes
apparent as a public policy matteryou do not want water service disputes in the court system.

For these types of matters, the APUC is much more expedient, inexpensive and user friend|¥
than the Court system.  The APUC also has the expertise on staff, engeniers etc. 10
determine whether an existing system is adequate or inadequate.

Historically, the APUC has not sought out small water utilities such as homeowners
associations for regulation. The APUC only becomes involved in the "regulation” of these
water utilities when asked to do so by a consumer or a lending institution.

By statute, AS 42.05.990, a homeowner's assocition that owns, operates, nraanages or
controls a utility system serwcn? ten or more cusotmer/members for compensation is a
"public_utility"” subject to re%u ation under AS 42.05. The Commission will grant
exemptions to homeowners under AS42.05.711(d) because it has found that under certain
circumstances, full regulation is not in the public interst,

By providing for the public interest exemption, prior legislatures and the APUC wisely
recognize that consumers must have an easily accessible and friendly forum for disputes.
PerhaPs the most important function of the APUC is to provide a forum where an aggrieved
or potential consumer may be heard. 1f HB 185 became law, the only recourse for an
aggrleved or potential consumer would be the court system. The APUC is'a much friendlier
and accessible forum than the legal system. Unlike the court system, the APUC has as one

0f its purposes to assist the constimer” in obtaininglser_\nce from autility. By prventing the
consumer from having access to the APUC, HB 185 is anti-consumer.

HB 185 is anit-development. The impact of HB 185 on potential developments such as Mr,
Mellish's must be considered. If it becomes law, you have the ultimate NIMBY ("not in
my back yard") weapon.  Here, we have a case where all engineers (including the
Association's) agree there is an adequate water supplr and an adequate water distribution
system ready to provide water service with the turn of a valve.

However, a few individuals who control the Association do not want further development
in their nelghborhood and are ef[e,c,tlvely blocking responsible development by refusing to
ﬁrowde water via the emstmgz facilities. ITHB 185 passes, it is possible that Mr. Mellish will

ave to dedicate several lots to a well to draw from the same aquifer as the existing well and
modify the esisring distribution system, thereby increasing the cost of the development. This
ISnotacaseofa eveloper,asklng a neiboring subdivision for water, this Is a case of homes
with in the existing subdivision being deprived of water.

FIAONRPZRWD 5
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Mr. Mellish’s Proposed Solution

H.B. 185 appears to be intended to eliminate the APUC's authority to require homeowners
associations to obtain certificates of public convenience and necessity, to impose rate
regulation on homeowners associations and to reguire homeowners associations to pa}/_ the
Regéjla_tory Cost Charge. However, the APUC does not require homeowners associations
to obtain certificates of public convenience, does not subject homeowners associations to rate
re%ulatlon and does not require homeowners associations to pay the Regulatory Cost Char?e.
Rather, the APUC merely provides an accessible, user friendly and affordable forum for
resolving disputes betweenhomeowners associations and consumers.

As aresult, the Committee should adopt either one of two alternatives. First, the Committee
should not Bass this legislation to exempt certain small water utilities from requlat_lon. As
explained above, the APUC does not require homeowners associations to comply with most
provisions in AS 42,05, Rather, the APUC only retains|urisdiction to resolve disputes such
as the one between Mr. Mellish and the Association.

Second, in the alternative, the Committee should add language providing that H.B. 185 wil
not become effective until January 1,2000 to clarify that the APUC will have the authority
and opportunity to resolve any pe_ndln% complaints or other matters relating to small water
utilities including the complaint filed Dy the Mellishes. This complaint has been pendlng
since early last fall, the Mellishes have already expended a significant amount of time an
resources before the APUC, andthey are now only waiting for the APUC to issue a decision.
In view of this investment of public'and private resources, it would not be fair for the Alaska
Leglslature to completely and immediately eliminate the APUC’s authority to resolve this
and other pending complaints,

Unlike telephone and electric where the homeowner has other means of obtaining,service,
water utilities maintain the utlimate natural monopoly. In small water utility Situations,
competition cannot protect the consumer. Therefore, & a public policy matter small water
utility systems should not be deregulated leaving the consumer with no protection,
Conclusion

[fHB 185 passes, consumers will be left with little recourse except to resort to thejudicial

system. A lawsuit is more expensive and takes longer than filing a complaint at the APUC. The

ourt staffis not statutorily required to protect the public interest, Hie APUC has the authority to
resolve disputes relating to the provision of water service and is less expensive. Moreover, based
upon Mr. Mellish’s experiences with the Crimsonview Owners Association, without APUC
Intervention, homeowners associations will be able to frustrate further deveopment in their areas by
refusing to provide water service to certain property owners,

Thank you for the opportunity to provide these comments,
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TO: Bannister/Ford

Amendment-

To CSHB 190(L&C), Draft Version “K”

Page 2, line 6, following “broker”
delete “subject to a risk™ and insert “relative to a subject”

TO: Terry Bannister/Mike Ford
DATE: January 24, 2000

RE: HB 190

Please prepare in final, from LS0576/K, Bannister/Ford, 1/24/00 with the above
amendment #3, for delivery to the Chief Clerk's office to be read across. If
you have any questions, please let me know.

Janet x 4954
Rep. Rokeberg's Office
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CS FOR HOUSE BILL NO. 190(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE HOUSE LABOR AND COMMERCE COMMITTEE
et
Sponsor: HOUSE LABOR AND COMMERCE COMMITTEE
A BILL

FOR AN ACT ENTITLED
1 1"An Act relating to viatical settlement transactions, and providing for an effective

2 date."
3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.36 is amended by adding a new section to read:
Sec. 21.36.055. Violation of viatical settlement provisions prohibited. A

4
5
6 person may not violate ihe viatical settlement transaction provisions of AS 21.89.110
[ or regulations adopted under AS 21.89.110.

8

9

* Sec. 2. AS 21.89 is amended by adding a new section to read.
Sec. 21.89.110.Viatical settlement transactions, (a) The director shall

10 requlate the transaction of viatical settlement contracts for the protection of viators,
11 insureds, and insurers. The authority of the director under this subsection extends to
12 the regulation of transactions between a viator and a viatical settiement provider and
13 between a viator and a person acting as an agent in viaticating a life insurance policy,
14 while the authority of the commissioner extends to the regulation of viatical settlement

- CSHB 190(L&C)
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Investments as provided under AS 45.55.905(c).
(b) A viatical settlement provider, representative, or broker must apply for a

license with the director, submit information required by the director, and pay the
required fee established under AS 21.06.250 with the application for licensure. A
person may not act as or represent to be a viatical settlement provider, representative,
or broker subject to a risk resident, located, or to be performed in this state unless
licensed under this section.

(c) Viatical settlement contract forms, viator and insured disclosure statements,
and viatical settlement advertising materials must be filed by the viatical settlement
provider, representative, or broker with the director and must be approved by the
director.

(d) The director may examine a licensed viatical settlement provider,
representative, or broker, or an applicant for a viatical settiement provider,
representative, or broker license. The cost of the examination shall be paid by the

person examined under AS 21.06.160.
(e) The director may adopt regulations to implement this section, including

standards for

(1) viatical settlement provider, representative, and broker reporting
requirements and records retention;

(2) viator and insured privacy protection;

(3) viatical settlement contract provisions, advertising materials, and
filing requirements;

(4)  payments to viators or insureds, including evaluating the
reasonableness of payments under a viatical settlement contract;

(5)  licensing requirements, including license qualification,
disqualification, and renewal.

(6) financial accountability of viatical settlement providers;

(7) the relationship and responsibilities of insurers, viators, insureds,
and viatical settlement providers, representatives, and brokers in the transaction of a

viatical settlement contract;
(8) viator, insured, and insurer protection, including full and fair

190(L&C) 2
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disclosure setting out the manner and content of required disclosures and Filing

requirements; and
(9) assessment of fees to cover the cost of regulating viatical settlement

contracts, providers, representatives, and brokers.
(f) A violation of this section or a regulation adopted under this section is an
unfair trade practice and subject to penalty under AS 21.36.

() In this section,
(1) "transaction" means, with respect to viatical settlement contracts,

(A) solicitation and inducement;

(B) preliminary negotiations;

(C) effectuation of a viatical settlement contract;

(D) transaction of matters subsequent to the effectuation of the
vitical settlement contract and arising out of it;

(2) "viatical settlement broker"
(A) means a person that, on behalf of a viator or insured and

for a fee, commission, or other valuable consideration, offers or attempts to
negotiate viatical settlement contracts between a viator or insured and one or
more viatical settlement providers;

(B) does not include a person acting as an attorney or
accountant retained to represent a viator or insured and compensated by or at
the direction of the viator or insured;

(3) “viatical settlement contract"
(A) means a written agreement between a viator or insured and

a viatical settlement provider for the sale, assignment, transfer, devise, or
bequest to the viatical settlement provider by the viator or insured of all or a
portion of the death benefit or ownership of a life insurance policy for
consideration that is less than the expected death benefit of the life insurance
policy;

(B) includes a contract for a loan or other financial transaction
secured primarily by an individual or group life insurance policy;

(C) does not include

3 CSHB 190(L&C)
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() a loan by alife insurance company under the terms
of a life insurance contract;

(11) a loan secured by the cash value of a policy;

(i) the assignment of a life insurance policy as
collateral for a loan to a hank, saving bank, savings and loan
association, credit union, or other licensed lending institution;

(iv)  the exercise by the viator or insuredof an
accelerated benefits provision under the terms of the life insurance

contract; or
(v) the sale, assignment, transfer, devise, or bequest of

a life insurance policy for less than the expected death benefit by a
viator or insured to a friend or family member if the friend or family
member does not enter into more than one agreement in a calendar

year,
(4) "viatical settlement provider" means a person, other than a viator

or insured, that enters into a viatical settiement contract, including a person that

(A) obtains financing for the purchase, acquisition, transfer, or

other assignment of one or more viatical settlement contracts, viaticated
policies, or interests in viatical settlement contracts or viaticated policies; or

(B) sells, assigns, transfers, pledges, hypothecates, or disposes

of one or more viatical settlement contracts, viaticated policies, or interests in
viatical settiement contracts or viaticated policies;

(5) "viatical settlement representative”
(A) means a person that is an authorized agent of a viatical

settlement provider or broker and that acts or aids in any manner in the
transaction of a viatical settlement contract;

190(L&C)

(B) does not include
() a person acting as an attorney or an accountant, or

a person exercising a power of attorney granted by a viator or insure

or
(1i) a person retained to represent a viator or insured and

4.
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1 compensated by or at the direction of the viator or insured;
2 (6) “viaticated policy" means a life insurance policy that has been
3 acquired by a viatical settlement provider under a viatical settlement contract;

4 (7) "viator" means the owner of a life insurance policy insuring the life
5 of an individual who enters or seeks to enter into a viatical settiement contract.
6
1
8
9

* Sec. 3. AS 45.55.905 is amended by adding a new subsection to read:
(c) The administrator shall regulate transactions between a viatical settiement

provider or person acting as an agent of a viatical settlement provider and a subsequent
investor, while the authority of the director of the division of insurance extends to the

10 regulation of viatical settlement contracts under AS 21.89.110.
11 *Sec.4. AS45.55.990(32) is amenced to read:
12 (32) "security" means a note; stock; treasury stock; bond; debenture;
13 evidence of indebtedness; certificate of interest or participation in any profit-sharing
14 agreement; limited liability company interest under AS 10.50, notwithstanding the
15 limitations of AS 45.0S. 103(c); collateral-trust certificate; preorganization certificate
16 or subscription; transferable share; investment contract; voting-trust certificate;
17 certificate of deposit for a security; viatical settiement interest; certificate of interest
18 or participation in an oil, gas, or mining title or lease or in payments out of production
19 under the title or lease or in any sale of or indenture or bond or contract for the
20 conveyance of land or any interest in land; an option on a contract for the future
2 delivery of agricultural or mineral commodities or any other commodity offered or sold
22 to the public and not regulated by the Commodity Futures Trading Commission;
23 however, the contract or option is not subject to the provisions of AS 45.55.070 if it
24 i sold or purchased on the floor of a bona fide exchange or board of trade and offered
25 or sold to the public by a broker-dealer or agent registered under this chapter,
26 investment of money or money's worth including goods furnished or services
2 performed in the risk capital of a venture with the expectation of some benefit to the
28 Investor where the investor has no direct control over the investment or policy decision
29 of the venture; or, in general, any interest or instrument commonly known as a
30 "security," or any certificate of interest or participation in, temporary or interim
31 certificate for, receipt for, guarantee of, or warrant or right to subscribe to or purchase,
0- CSHB 190(L&C)
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any of the foregoing; "security” does not include an insurance or endowment policy
or annuity contract under which an insurance company promises to pay a fixed or
variable sum of money either in a lump sum or periodically for life or for some other
specified period;

* Sec. 5. AS 45.55.990 is amended by adding new paragraphs to read:

(37) "viatical settlement interest"
(A) means the entire interest or any fractional interest in a life

insurance policy or in the death benefit under a life insurance policy that is the
subject of a viatical settlement contract;
(B) does not include the initial purchase from the viator by a
viatical settlement provider;
(38) “viator" means the owner of a life insurance policy insuring the
life of an individual who enters or who seeks to enter a viatical settiement contract.
* Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 19fl(L&C) £
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terminal illness. The purchase Is usually for a fraction of the face value of the policy, thus the termmaIIY ill person, feceives money
now to cover expenses and other considerations while the investor receives the rigtit to the face amount of the policy on the
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FISCAL NOTE

STATE OF ALASKA BILLNO. HB 190

2000 LEGISLATIVE SESSION
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Supplies

Equipment
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CAPITAL EXPENDITURES | |
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1002 Federal Receipts

1003 GF Match
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1037 GF/Mental Health

Other (Specify Type
pectly ¥F())1)AL 25.0 25.0 12.5 0.0 0.0 0.0

Estimate of any current year (FY2000) cost:
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Full-time 1 1

Part-time 1 0 0 0
Temporary

ANALYSIS:  (Attacha separate page if necessary)
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new regulation. The staff person will provide support for the Licensing section, Filings Review section,
Finacial section and the Market Conduct section. By the fourth year the clerical duties can be absorbed

by existing clerical staff.
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CS FOR HOUSE BILL NO. 190(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATE i - SECOND SESSION
JY THE HOUSE LABOR AND COMMERCE COMMITTEE

g

ponsor(§):  HOUSE LABOR AND COMMERCE COMMITTEE
A BILL

FOR AN ACT ENTITLED
1 An Act relating to viatical settlement transactions; and providing for an effective

7 ate.
3 E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.36 is amended by adding a new section to read:
Sec. 21.36.055. Violation of viatical settiement provisions prohibited. A

4
5
6 person may not violate the viatical settiement transaction provisions of AS 21.89.110
1 or regulations adopted under AS 21.89.110.

8

9

* Sec. 2. AS 21.89 is amended by adding a new section to read.
Sec. 21.89.110. Viatical settlement transactions, (a) The director shall

10 requlate the transaction of viatical settlement contracts for the protection of viators,
11 insureds, and insurers. The authority of the director under this subsection extends to
12 the regulation of transactions between a viator and a viatical settlement provider and
13 between a viator and a person acting as an agent in viaticating a life insurance policy,
14 while the authority of the commissioner extends to the regulation of viatical settlement

- CSHB 190(L&C)
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investments as provided under AS 45.55.905(c).

(b) A viatical settlement provider, representative, or broker must apply for a
license with the director, submit information required by the director, and pay the
required fee established under AS 21.06.250 with the application for licensure. A
person may not act as or represent to be a viatical settlementprovider, representative,
or broker subject to a risk resident, located, or to beperformed in this state unless
licensed under this section.

(c) Viatical settlement contract forms, viator and insured disclosure statements,
and viatical settlement advertising materials must be Filed by the viatical settiement
provider, representative, or broker with the director and must be approved by the
director.

(d) The director may examine a licensed viatical settlement provider,
representative, or broker, or an applicant for a viatical settlement provider,
representative, or broker license. The cost of the examination shall be paid by the

person examined under AS 21.06.160.
(e) The director may adopt regulations to implement this section, including

standards for

(1) viatical settlement provider, representative, and broker reporting
requirements and records retention;

(2) viator and insured privacy protection;

(3) viatical settlement contract provisions, advertising materials, and
filing requirements;

(4) payments to viators or insureds, including evaluating the
reasonableness of payments under a viatical settlement contract;

(5)  licensing requirements, including license  qualification,
disqualification, and renewal;

(6) financial accountability of viatical settlement providers;

(7) the relationship and responsibilities of insurers, viators,insureds,
and viatical settlement providers, representatives, and brokers in the transaction of a

vitical settlement contract;
(8) viator, insured, and insurer protection, including full and fair

CSHB 190(L&C) 2
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disclosure setting out the manner and content of required disclosures and filing

requirements; and
(9) assessment of fees to cover the cost of regulating viatical settlement

contracts, providers, representatives, and brokers.
(f) A violation of thi? section or a regulation adopted under this section is an

unfair trade practice and subject to penalty under AS 21.36.

21
22
23
24
25
26
21
28
29
30
31

(9) In this section,
(1) "transaction” means, with respect to viatical settiement contracts,

(A) solicitation and inducement;

(B) preliminary negotiations;

(C) effectuation of a viatical settlement contract;

(D) transaction of matters subsequent to the effectuation of the
viatical settlement contract and arising out of it;

(2) "viatical settlement broker"
(A) means a person that, on behalf of a viator or insured and

for a fee, commission, or other valuable consideration, offers or attempts to
negotiate viatical settlement contracts between a viator or insured and one or
more viatical settlement providers;

(B) does not include a person acting as an attorney or
accountant retained to represent a viator or insured and compensated by or at
the direction of the viator or insured;

(3) "viatical settlement contract"
(A) means a written agreement between a viator or insured and

a viatical settlement provider for the sale, assignment, transfer, devise, or
bequest to the viatical settiement provider by the viator or insured of all or a
portion of the death benefit or ownership of a life insurance policy for
consideration that is less than the expected death benefit of the life insurance
policy;

(B) includes a contract for a loan or other financial transaction

secured primarily by an individual or group life insurance policy;
(C) does not include

s CSHB 190(L&C)
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(1) aloan by alife insurance company under the terms
of a life insurance contract;

(1) aloan secured by the cash value of a policy;

(i) the assignment of a life insurance policy as
collateral for a loan to a bank, saving bank, savings and loan

association, credit union, or other licensed lending institution;
(iv) the exercise by the viator or insured of an

accelerated benefits provision under the terms of the life insurance

contract; or

(v) the sale, assignment, transfer, devise, or bequest of
a life insurance policy for less than the expected death benefit by a
viator or insured to a friend or family member if the friend or family
member does not enter into more than one agreement in a calendar

year;
(4) "viatical settlement provider" means a person, other than a viator

or insured, that enters into a viatical settlement contract, including a person that

(A) obtains financing for the purchase, acquisition, transfer, or

other assignment of one or more viatical settlement contracts, viaticated
policies, or interests in viatical settlement contracts or viaticated policies; or

(B) sells, assigns, transfers, pledges, hypothecates, or disposes

of one or more viatical settiement contracts, viaticated policies, or interests in
viatical settlement contracts or viaticated policies;

(5) "viatical settlement representative"
(A) means a person that is an authorized agent of a viatical

settlement provider or broker and that acts or aids in any manner in the
transaction of a viatical settlement contract;

190(L&C)

(B) does not include
() a person acting as an attorney or an accountant, or

a person exercising a power of attorney granted by a viator or insured;

or
(1) a person retained to represent a viator ot insured and

-4-
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compensated by or at the direction of the viator or insured;

(6) "viaticated policy" means a life insurance policy that has been
acquired by a viatical settlement provider under a viatical settiement contract;

(7) "viator" means the owner of a life insurance policy insuring the life
of an individual who enters or seeks to enter into a viatical settiement contract.

* Sec. 3. AS 45.55.905 is amended by adding a new subsection to read:
(c) The administrator shall requlate transactions between a viatical settlement

provider or person acting as an agent of a viatical settlement provider and a subsequent
investor, while the authority of the director of the division of insurance extends to the
requlation of viatical settiement contracts under AS 21.89.110.

* Sec. 4. AS 45.55.990(32) is amended to read:

(32) "security" means a note; stock; treasury stock; bond; debenture;
evidence of indebtedness; certificate of interest or participation in any profit-sharing
agreement; limited liability company interest under AS 10.50, notwithstanding the
limitations of AS 45.08.103(c); collateral-trust certificate; preorganization certificate
or subscription; transferable share; investment contract; voting-trust certificate;
certificate of deposit for a security; viatical settiement interest; certificate of interest
or participation in an oil, gas, or mining title or lease or in payments out of production
under the title or lease or in any sale of or indenture or bond or contract for the
conveyance of land or any interest in land; an option on a contract for the future
delivery of agricultural or mineral commodities or any other commodity offered or sold
to the public and not regulated by the Commodity Futures Trading Commission;
however, the contract or option is not subject to the provisions of AS 45.55.070 if it
I sold or purchased on the floor of a bona fide exchange or board of trade and offered
or sold to the public by a broker-dealer or agent registered under this chapter;
investment of money or money's worth including goods furnished or services
performed in the risk capital of a venture with the expectation of some benefit to the
investor where the investor has no direct control over the investment or policy decision
of the venture; or, in general, any interest or instrument commonly known as a
"security," or any certificate of interest or participation in, temporary or interim
certificate for, receipt for, guarantee of, or warrant or right to subscribe to or purchase,

5 CSHB 190(L&C)
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1 | any of the foregoing; "security" does not include an insurance or endowment policy
2 |  orannuity contract under which an insurance company promises to pay a fixed or
3 |  variable sum of money either in a lump sum or periodically for life or for some other

4 | specified period;
5 *Sec.5 AS 4555990 is amended by adding new paragraphs to read:

6 | (37) "viatical settiement interest”

[ (A) means the entire interest or any fractional interest in a life
8 | insurance policy or in the death benefit under a life insurance policy that is the
91 subject of a viatical settlement contract;

10 1 (B) does not include the initial purchase from the viator by a
11| viatical settlement provider,

12 | (38) "viator" means the owner of alife insurance policy insuring the
13 | life of an individual who enters or who seeks to enter a viatical settlement contract.

14 1 *3Sec. 6. This Act takes effect immediately under AS 01.10.070(c).

CSHB 190(L&C) &
New Text: Underlined (DELETED TENT BRACKETED1



ALASKA STATE LEGIST 'VTURE

HOUSE LABOR AND COMMERCE COMMITTEE

State Capitol

Juneau, AK 99801-1! 82
Telephone: (907) 465-4954
Fax: (907)465-2040

Representative Norman Rokeberg, Chairman
Representative Andrew Halcro, Vice-Chairman
Representative John Ham's

Representative Lisa Murkowski
Representative Jerry Sanders

Representative Tom Brice

Representative Sharon Cissna

MEMORANDUM

T0: Mike Ford, Legislative Counsel

FROM: Janet Seitz ¢ o
House Labor & Commerce Committee Aide

DATE: January 21, 2000
RE: New CS for FIB 190

Working from the LS0576M, Bannister/Ford, 1/18/00 draft, please prepare a new
commitfee work draft as follows:

Incorporate language onthe following pa%e/&f)]e "bright light" language)

1
2. Incorporate amendment 12, Ford, ~1/18/00 _
3. Page3, line 13, following “viator or", change "insurer" to “insured"

The committee is scheduled to hear this bill on Monday, January 21

Thanks for your assistance.



AS 21.89.XXX isamended by adding a section to read:

The DOI shall have primary jurisdiction over all matters
involving transactions between the viator and the viatical
settlement provider, or between the viator and any person acting

as an agent in viaticating a life insurance policy.

AS 45.55.905 is amended by new adding a subsection to read:
(c) The Administrator shall have primary jurisdiction over all matters
involving transactions between the viatical settlement provider or person acting

as an agent of the viatical settlement provider and any subsequent investor.

(An editor’s note should be made to tie these two sections together and alert a

reader that a related provision exists in another statute.)

Insert just before the effective date provision:

*Sec. 5. TRANSITION: REGULATIONS. Notwithstanding sec. 6 of this Act, the
state agency affected by this Act may proceed to adopt regulations mecessary to
implement this Act. The regulations take effect under AS 44.62 (Administrative

Procedure Act), but not before the effective date of the changes in law in this Act.
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1-LS0576M.1 -
Ford
1/18/00

AMENDMENTA™
1114100

OFFERED IN THE HOUSE
T0: CSHB 190(L&C), Draft Version ""
Qu&>
Page 1, line 1, following "transactions":
Insert "and life settlement interest"

Page 5, line 9, following “interest":
Insert "or life settlement interest"

Page 5, following line 28:
Insert a new paragraph to read:
"(37) "life settlement interest" means the entire interest or any

fractional interest in a life insurance policy, or in the death benefit under a life
insurance policy that is the subject of a life settiement contract; "life settlement
interest" does not include the initial purchase from the owner by a life settlement

provider;"

Renumber the following paragraphs accordingly.



1-LS0576M.2 "
Ford
1/18/00

AMENDMEN

OFFERED IN THE HOUSE
T0: CSHB 190(L&C), Draft Version "I"

1 Page5, line L
2 Delete "with a catastrophic or life-threatening chronic illness or condition”

3 Page 6, line 5:
4 Delete "with a catastrophic or life-threatening chronic illness or condition”

JAN 1 8 2000
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Bannister/Ford

1/18/00

CS FOR HOUSE BILL NO. 190(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE HOUSE LABOR AND COMMERCE COMMITTEE

e
Sponsors; HOUSE LABOR AND COVIMERCE COMMITTEE
A BILL

FOR AN ACT ENTITLED
1 I"An Act relating to viatical settlement transactions; and providing for an effective

2 date.”
3 |BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 1 * Section 1. AS 21.36 is amended by adding a new section to read:

5 Sec. 21.36.055. Violation of viatical settlement provisions prohibited. A

6 I person may not violate the viatical settlement transaction provisions of AS 21.89.110

[N or regulations adopted under AS 21.89.110.

8 | *Sec.2. AS 2189 isamended by adding a new section to read:

9 Sec. 21.89.110. Viatical settlement transactions, (a) The director shall

10 | requlate the transaction of viatical settlement contractsfor the protection of viators,

11 insureds, and insurers.

121 (b) A viatical settlement provider, representative, or broker must apply for a

13 | license with the director, submit information required by the director, and pay the

14 | required fee established under AS 21.06.250 with the application for licensure. A
1- CSHB 190(L&C)
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person may not act as or represent to be aviatical settlementprovider, representative,
or broker subject to a risk resicent,located, orto be performed in this state unless

licensed under this section.
(c) Viatical settlement contract forms, viator and insured disclosure statements,

and viatical settiement aavertising materials must be Filed by the viatical settlement
provider, representative, or broker with the director and must be approved by the

director.
(d) The director may examine a licensed viatical settlement provider,

representative, or broker, or an applicant for a viatical settlement provider,
representative, or broker license. The cost of the examination shall be paid by the
person examined under AS 21.06.160.

(e) The director may adopt regulations to implement this section, including

standards for
(1) viatical settlement provider, representative, andbroker reporting

requirements and records retention;

(2) viator and insured privacy protection;

(3) viatical settlement contract provisions, advertising materials, and
filing requirements;

(4) payments to viators or insureds, including evaluating the
reasonahleness of payments under a viatical settlement contract;

(5)  licensing requirements, including license qualification,
disqualification, and renewal

(6) financial accountability of viatical settlement providers;

(7) the relationship and responsibilities of insurers, viators, insureds,
and viatical settlement providers, representatives, and brokers in the transaction of a

viatical settlement contract;
(8) viator, insured, and insurer protection, including full and fair

disclosure setting out the manner and content of required disclosures and filing

requirements; and
(9)assessment of fees to cover the cost of regulating viatical settiement

contracts, providers, representatives, and brokers.

CSHB 190(L&C) 2
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(f) A violation of this section or a regulation adopted under this section is an
unfair trade practice and subject to penalty under AS 21.36.

(g) In this section,
(1) "transaction” means, with respect to viatical settlement contracts,

(A) solicitation and inducement;

(B) preliminary negotiations;

(C) effectuation of a viatical settlement contract;

(D) transaction of matters subsequent to the effectuation of the
viatical settlement contract and arising out of it;

(2) "viatical settlement broker"

(A) means a person that, on behalf of a viator or insured and
for a fee, commission, or other valuable consideration, offers or attempts to
negotiate viatical settiement contracts between a viator or insurer and one or
more viatical settiement providers;

(B) does not include a person acting as an attorney or
accountant retained to represent a viator or insured and compensated by or at
the direction of the viator or insured;

(3) "viatical settlement contract"

(A) means a written agreement between a viator or insured and
a viatical settiement provider for the sale, assignment, transfer, devise, or
bequest to the viatical settlement provider by the viator or insured of all or a
portion of the death benefit or ownership of a life insurance policy for
consideration that is less than the expected death benefit of the life insurance

policy;
(B) includes a contract for a loan or other financial transaction

secured primarily by an individual or group life insurance policy;
(C) does not include
(i) aloan by a life insurance company under the terms
of a life insurance contract,
(i1) a loan secured by the cash value of a policy;
(1ii)  the assignment of a life insurance policy as

3 CSHB 190(L&C)
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1

collateral for a loan to a hank, saving bank, savings and loan
association, credit union, or other licensed lending institution;

(iv) the exercise by the viator or insured of an
accelerated benefits provision under the terms of the life insurance
contract; or

(v) the sale, assignment, transfer, devise, or bequest of
a life insurance policy for less than the expected death benefit by a
viator or insured to a friend or family member if the friend or family
member does not enter into more than one agreement in a calendar
year,

(4) "viatical settlement provider" means a person, other than a viator
or insured, that enters into a viatical settlement contract, including a person that
(A) obtains financing for the purchase, acquisition, transfer, or
other assignment of one or more viatical settlement contracts, viaticated
policies, or interests in viatical settlement contracts or viaticated policies; or
(B) sells, assigns, transfers, pledges, hypothecates, or disposes
of one or more viatical settlement contracts, viaticated policies, orinterests in
viatical settlement contracts or viaticated policies;

(5) "viatical settlement representative”
(A) means a person that is an authorized agent, of a viatical

settlement provider or broker and that acts or aids in anymanner inthe
transaction of a viatical settlement contract;

(B) does not include
(1) aperson acting as an attorney or an accountant, or

a person exercising a power of attorney granted by a viator or insured;

or
(11) a person retained to represent a viator or insured and
compensated by or at the direction of the viator or insured;
(6) “viaticated policy" means a life insurance policy that has been
acquired by a viatical settlement provider under a viatical settlement contract;
(7) "viator" means the owner of a life insurance policy insuring the life

CSHB 190(L&C) 4
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of an individual with a catastrophic or life-threatening chronic illness or condition who
enters or seeks to enter into a viatical settiement contract.
#5ec. 3. AS 45.55.990(32) is amended to read:

(32) "security" means a note; stock; treasury stock; bond; debenture;
evidence of indebtedness; certificate of interest or participation in any profit-sharing
agreement; limited liability company interest under AS 10,50, notwithstanding the
limitations of AS 45.08.103(c); collateral-trust certificate; preorganization certificate
or subscription; transferable share; investment contract; voting-trust certificate;
certificate of deposit for a security; viatical settlement interest: certificate of interest
or participation in an oil, gas, or mining title or lease or in payments out of production
under the title or lease or in any sale of or indenture or bond or contract for the
conveyance of land or any interest in land; an option on a contract for the future
delivery of agricultural or mineral commodities or any other commodity offered or sold
to the public and not regulated by the Commodity Futures Trading Commission;
however, the contract or option is not subject to the provisions of AS 45.55.070 if it
I sold or purchased on the floor of a bona fide exchange or board of trade and offered
or sold to the public by a broker-dealer or agent registered under this chapter;
investment of money or money's worth including goods furnished or services
performed in the risk capital of a venture with the expectation of some benefit to the
investor where the investor has no direct control over the investment or policy decision

21 of the venture; or, in general, any interest or instrument commonly known as a

22 "security," or any certificate of interest or participation in, temporary or interim

23 certificate for, receipt for, guarantee of, or warrant or right to subscribe to or purchase,

24 any of the foregoing; "security" does not include an insurance or endowment policy

25 or annuity contract under which an insurance company promises to pay a fixed or

26 variable sum of money either in a lump sum or periodically for life or for some other

27 specified period;

os % Sec. 4. AS 4555990 is amended by adding new paragraphs to read:

29 (37) "viatical settlement interest"

30 (A) means the entire interest or any fractional interest in a life

31 insurance policy or in the death benefit under a life insurance policy that is the
5 CSHB 190(L&C)
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subject of a viatical settlement contract;

(B) does not include the initial purchase from the viator by a

viatical settiement provider;

(38) "viator" means the owner of a life insurance policy insuring the

life of an individual with a catastrophic or life-threatening chronic illness or condition

who enters or who seeks to enter a viatical settlement contract.
* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

CSHB 190(L&C)
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ALASKA STATE LEGISLATURE

HOUSE LABOR AND COMMERCE COMMITTEE

Representative Norman Rokeberg, Chairman State Capitol
Juneau. AK 99801-1182

Representative Andrew Halcro, Vice-Chairman
Telephone: (907)465-4954

Representative John Harris
Representative Lisa Murkowski Fax: (907)465-2040

Representative Jerry Sanders
Representative Tom Brice
Representative Sharon Cissna

January 18, 2000

bor& e Committee Meeting
W esgeﬁo Wom@g

HB 190 - viatical settlements is on the agenca.
Please bring your files from last year (may be two, one for during session and one for October)

Anewdraft of the bill is being worked on by legal. As soon as it is received, | wall get it to you.
Janet
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Vilma Zimmer lost
$33,000 in one
insurance sale scam.
NBC's Bob Dotson
reports.

With the money Frederick Brandau took from unsuspecting
Investors, he bought a fine collection ol collector cars.

By Bob Dotson
St. Petersburg, Fla., Nov. 22 — There’S One

Investment idea that sounds like the perfect way
to do well by doing good. It involves buying

someone else’s life insurance policy. But a
problem comes when the man in the middle has

other ideas. NBC's Bob Dotson reports.

C COMPLETE STORY
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DONNA HERLONG takes 48 pills a day, fighting
to keep her body from re%ectlng a transplanted heart.
Her medication costs 52,600 amonth, far more than she
can afford. Desperate, she sold the one real asset she
had — her life Insurance policies.

“It is the only way | could get the help | needed,"

she said. _ L
When she dies, those policies will be worth

titr 5280,000. She sold them to Scott Page at a discount —

BbDason for 5200,000. Page pioneered a growing business aimed
at helelng the terminally ill get money they need fo live.
. “YoU're making a difference in someone’s life who
IS faced with knowing they're gonna die,” said Page, an
Investment advisor. Page then Sold shares of Kerlong's
policies to investors who will make a profit when she

ies.
“The problem is That's how it's supposed to be done. .
that jzst o in . Vima and Max Z|F[)Tﬁ)m,er, a retired Florida couple,
o liked the idea of investing in life insurance,

any other new “If I could be of help'to somebody; help them out

financial for a year or two, and then henefit latér on, then that

industry, it would be fine," said Vilma Zimmer.

attracts lots of , Thou%h well-intentioned, experts call the

scam artists.’ Investmerits among the “riskiest.” and warn. they are

 SCOTT PAGE ripe for fraud. * The problem is that just as in any other

Investment advisor new financial industry, It attracts lots of scam arfists,’

f
said \%ver Vinje, seclrities commissioner.
? Investors are not told whose life insurance

they're buying — the records are confidential. So,
there's no way to know exactly what you are getting.

. The Zimmers found out the hard way. They
believed that they were buying insurance policies. But

what did the%/ end up buying?”” _. ,
* A worthless piece 0f paper," Zimmer said.

INSURANCE BROKER INDICTED _
The Zimmers invested almost 533,000 with
Frederick Brandau. A federal indictment claimed he

1/2/D90A
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brokered life insurance policies and collected more than
$100 millign from investors all over the country, but
only used $6 million to buy policies and spent most of
the rest on fast cars and fancy homes, ,

"The things you wouldn’t do for yourself with your
own money, somebody else — a stranger — is doing
with your money. It hurts,” Vilma Zimmer said.

. “When youThave] individuals come into this
industry and cause the problems they cauise, it makes it
much more difficult to help individuals for tomorrow,

said investment advisor F?flge. o
Brandau IS now Injail, awaiting trial. He was

arrested with four assoCiates and faces 43 counts of

fraud and money laundering. He denied the charges, and

declined to talk to NBC News,
Viima Zimmer suspects she won't see her money

again. * 1'm still hoping, you know," Zimmer said.
“Where there's life there’s hope. But | doubt it. | really

0, _ .
For the Zimmers, and thousands of others, there is
nothing to insure that a_feel-?ood Investment won't
become a painful Fleecing oT America.
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t stowi 'Nightly': No insurance from this loss
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I\/IakingtA Killing

Viaticals sick people sell their life
insurance. But investing in death
may not always be the best bet

BY DANIEL EISENBERG

Michael Lee Davis is probably the last guy from
whom you'd want to buy life insurance. True, he
does have some experience in the field. Davis,
a.k.a. Walter Waldfiauser Jr., spent most of the
1980s in prison for hiring a hit man to wipe out a
friend's family in order to get a share of their life-
insurance proceeds. But after being released on
parole, Davis found a new line of insurance
work: a largely unregulated offshoot of the
business cai!°d viaticals.

A viatical is not another impotence wonder drug.
Rather, a viatical (from the Latin viaticum, a
payment given to Roman officials before
embarking on a journey) is a way for a
terminally ill or elderly person (the viator) to get
money before he dies by selling his life-
insurance policy at a discount. The discount,
usually 10% to 40% of the policy's face value, is
based on the viator's life expectancy: once the

viator dies and a broker takes a commission, the

investor collects the rest of the benefits. A
decade ago, viaticals were embraced by the
AIDS community as an ingenious way for
patients to get some cash for their final days.

Then in 1996 Congress made the proceeds
from most viatical settlements tax exempt, and
the business really took off. Increasing numbers
of terminally ill people, including those suffering
from cancer or heart disease, have sold their
life-insurance policies to enjoy their death
benefits while they're still alive. This year alone,
more than $1 billion in viatical settlements, only
about half related to AIDS, will be brokered,
according to the National Viatical Association
(NVA), roughly 20 times as much as when the
business began. Relatively healthy elderly
people are also hawking their policies for some
additional income; S3 billion in so-called senior
settlements will be brokered this year.

Tom Volz, president of the Columbia. S.C.,
visitors’ bureau, has advanced prostate cancer;
he's been given two to three years to live. A few
months ago, he received the funding for his

\°pp
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months ago, he received the funding for his
viatical settlement, which handed him 358,500,
or roughly 40% of his $150,000 policy. 'There
are some things Id like to do. but I didn't have
the resources for, like a trip to Hawaii or herbal
remedies not covered by insurance," says Volz.

Unfortunately, viaticals have attracted con
artists the way blood does leeches, and
regulators are contemplating halting, or at least
restricting, the practice. The problem is with
folks like Davis, indicted on fraud and other
charges by a Dallas County grand jury last
summer. He persuaded scores of unsuspecting
Texans to shell out millions on supposedly low-
risk, guaranteed investments in viaticals offered
by his Dallas-based company. First American
Fidelity Corp. But authorities say the policies
were fraudulently obtained for the express
purpose of reselling them, an increasingly
common practice dubbed cleansheeting. Davis
allegedly solicited HIV-positive men to lie about
their medical condition and buy multiple
S50.000-t0-S100,000 policies, which usually
require no medical exams or blood tests, His
lawyer denies the charges. As Davis awaits trial,
his victims are stuck holding some 310 million
worth of policies that are probably worthless.

Last May the North American Securities
Administrators Association cited viatical scams
as one of the country's top 10 financial cons. "l
like a lot of people in this industry, but I don't
trust a lot of them, and that's sad," says Carole
Fiedler, of Sausalito, Calif., an established
viatical broker who each year helps about 100
people find buyers for their policies. "I hope
there's a weedingout process."

There will be. if regulators and prosecutors in
states from Florida to California get their way.
Late last summer a federal grand jury in Florida
indicted Frederick Brandau ar.1 his company.
Financial Federated Title & Trust, for allegedly
defrauding thousands of viatical investors
across the country in an elaborate, S115 million
Ponzi scheme. Brandau's attorney denies the
allegations. Just a month ago. two officers of
Justus Viatical, a Pompano Beach, Fla., firm,
were charged with selling investors S2 million
worth of fraudulently obtained life-insurance
policies. Their lawyer calls the indictment a
farce. And insurance heavyweights like
American General and John Hancock Mutual
Life have recently fought in the courts to rescind
bogus policies.

As the number of would-be viators has
increased, the industry has gone into hard-sell
mode, promising fail-safe, above-market
returns. The harsh reality, tnough, is that
investors are in some measure betting on the
death of the sellers. If the person whose policy
you buy dies in a year, it's a great investment;
but if he lives five, it's a dud. "Profitability is
related to the predictability of death, which has
proved to be singularly unpredictable,” says Bill

./ Ivwww. pathfinder.com/lime/magazine/articles/0,3266, 3478 .00.html

McDonald, chief of enforcement for the
California Department of Corporations, who
thinks viaticals may need to be outlawed. In
Florida, Mutual Benefits Corp.. a Broward
County viatical provider, was recently sued by
investors for misrepresenting the life expectancy
of AIDS patients, and therefore the return on the
investment, by providing inaccurate information
about new treatments. The company denies the
charges. m ore»

Many viatical deals are marketed to seniors
looking for a slightly better return on their
retirement income. Ursula Linke, 60. of Silver
Spring. Md.. and her husband, tired of earning a
relatively paltry 4% to 6% on their annuities,
moved their entire life savings of S700.000 into
viaticals sold by Liberte Capital Group of
Toledo. Ohio, which claimed to pay 14% on a
one-year maturity. "We wanted to have a sound
investment, retire and have some peace and
tranquillity,” says Linke. After the first few
quarterly payments arrived from the company,
the money suddenly stopped coming, liberte
Capital blames its escrow agent for the problem.
Now Linke and her fellow investors' money is
frozen while a court-appointed receiver tries to

resolve the dispute.

There are other pitfalls. In many cases, if the
viator lives longer than expected, investors can
end up having to pay premiums to maintain the
policy. And unlike stocks or bonds, these are
highly illiquid investments. That means that in
the event of an emergency, there's no quick,
easy way to get your money back.

Viators can be victims too. There are brokers
who reap hefty. 18% commissions without
getting the sellers-often ill, vulnerable people-
the best deal available. One viator who went
through Alpha Capital Group, a viatical provider
that is fighting a cease-and-desist order from
Washington State, ultimately received S5.400. or
6% of the policy's 390,000 face value.

Industry representatives support uniform
regulation but hope officials don't go too far in
their zeal to crack down. "It's a critical option
that every terminally ill person should have."
says Valerie Cooper, executive director of the
NVA, who claims scam artists don't represent
the bulk of law-abiding viatical providers, like
Page & Associates and the Ardan Group. Gloria
Wolk, chief consumer advocate for viaticals
http://vwwv.viatical-expert.net). is worried that
money for legitimate viatica' settlements could
disappear "Fraud can destroy this industry and
leave patients high and dry."

Competition may provide an alternative. To help
slow the growing appeal of viaticals, more
insurance companies are offering so-called
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accelerated death benefits, which, like viaticals,
award a certain portion of the policies’ face
value to terminally ill patients before they die.
That way, people can take it with them, and
there's little chance that investors will be taken.

Viaticals: a Primer

It sounds like the perfect investment: realize a
great return while helping the sick get some
money for their final days. That, at least, is the
selling point of viaticals, a multibillion-dollar-a-
year business that lets the terminally ill or senior
citizens sell their life-insurance policies at a
discount, leaving buyers to collect the benefits
when they die. But with a host of viatical scam
artists preying on unsuspecting investors, such
a good deed doesn't always make such a good
investment. Below, a look at some of the pitfalls.

-No matter what brokers claim, these are not
low-risk investments. You're betting on how long
someone will live, and the longer they do, the
smaller your annual return.

—Many shady brokers have been selling
investors fraudulently obtained policies, which
means your investment could well turn out to be

worthless.

-1f viators live longer than expected-a very
disf’nct possibility-investors may have to pay
T.'erbiums just to keep the policies valid.

-Unlike stocks or bonds, viaticals are illiquid
investments. In the event of an emergency, you
may have a hard time trading them in for your

money.

-A broker can charge a viator an excessive
commission, leaving a vulnerable, sick person
with just a fraction of the face value of a policy.
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CHAPTER 08 SECURITIES.

Chapter 08 is amended by adopting new sections to read:
ARTICLE 7. VIATICAL AND LIFE SETTLEMENTS

3 AAC 08 is amended by adding new sections to read:
3AAC 08.701. FINDING. The administrator finds, in the policy statement adopted

concurrently with and incorporated by reference in these regulations, that an investment contract
known as a viatical settlement interest in a viatical settlement contract or a life settlement interest
ina life settlement contract is a security and subject to the provisions of AS 45.55 and these

regulations. (Eff. // ; Register )

Authority: AS 45.55.950
3 AAC 08.702. SCOPE, (a) The applicable provisions of 3 AAC OS.701 - 3 AAC

0S.740 set out the regulatory standards for the exemption from the registration requirement of
AS 45.55.070, renewal of the exemption from registration, fees, effective dates, and related
matters for a viatical settlement interest or a life settlement interest.

(b) Nothing in this section
(1) provides an exemption from the anti-fraud provisions of AS 45.55;
(2) relieves broker-dealers or agents from the due diligence, suitability, or “know

your customer” standards, or any other requirements of law otherwise applicable to persons

registered under AS 45.55; or
(3) prohibits an issuer using this section from using the registration procedures in

AS 45,55 or from claiming the availability of any other exemption from registration available

under AS 45.55. (Eff. /[ ;Register )
Authority: AS45.55.010  AS 45.55.025 AS 4555.027 AS 4555.028 AS 45.55.950

200
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3 AAC 08.710. EXEMPTION FROM REGISTRATION, (a) Except as provided by (b)
of this section, an offer or sale ofa viatical settlement interest, a life settlement interest, or a
security that represents or is secured by a viatical or life settiement interest is exempt from the

registration requirement of AS 45.55.070 if
(1) at least 10 business days before the initial offer or sale is made the issuer files

with the administrator, in compliance with 3 AAC 08.090(b), an application on State of Alaska
Form 08-102 to engage In the transaction, the fee established in this section, and the consent to
service of process required by AS 45.55.980(g); the application required in this paragraph must

contain
(A) the name, address, and telephone number of the issuer and a brief

description of the general character and location of the issuer's business,
(B) a statement demonstrating eligibility for natice filing under the

exemption in this subsection;
(C) a description of the security being offered or sold; in this subsection,

*lescription of the security” means a general description of the program offered by the
Issuer such as viatical settiement interest sales, or life settlement interest sales, ofa
certain maturity secured by proceeds from the death benefit of an insurance contract,,

“description of the security” does not mean details of specific policies or contracts;
(D) a description of the kind and amount of commissions, finders' fees, or

other remuneration paid directly or indirectly in connection with soliciting a prospective
viatical settlement purchaser or life settlement purchaser in this state; and

(E) notwithstanding AS 45.55.150, the following must be filed with the
application; any prospectus, pamphlet, circular, form letter, advertisement, or other sales
literature used or intended to be used in connection with the offer or sale of a security,
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and such other information or documents as the administrator may by regulation o: order
establish; unless waived by the administrator, the issuer's most recent audited income and
expense statement and balance sheet must be provided to the administrator and the
provision of those documents will be disclosed to a purchaser who can obtain copies on
Written request to the administrator;
(2) the offer or sale is made by, and commissions or other remuneration in
connection with making the sale are made only to, persons registered or required to be registered

under AS 45.55.030(a) or (c) and 45.55.040;
(3) before a sale, each prospective individual viatical settlement purchaser or life

settlement purchaser is furnished written information that is sufficient to make an informed
Investment decision; this information shall be fumished to the administrator at the time of
application; in this paragraph, “information that is sufficient to make an informed investment
decision” includes the state-mandated viatical settlement disclosure document, State of Alaska
Form 08-114, Part A or, if applicable, the state-mandated life settiement disclosure document,
State of Alaska Form OS-117, Part A; “sale” for purposes of thi-, section occurs when the viatical
settlement purchaser or life settiement purchaser executes and the seller, or its representative,

accepts the purchase agreement;
(4) on or hefore the time of closure of a sale, defined ai the date when the viatical

settlement or life settlement provider locates and proposes to the viatical settlement purchaser or
life settlement purchaser an acceptable, specific viatical or life settlement contract under the

executed purchase agreement, an individual investor receives a completed State of Alaska Form
08-114, Part B (viatical settlement disclosure document) or State of Alaska Form 08-117, Part B

(life settlement disclosure document), as applicable; and

Y2romo 3



Register 2000 COMMUNITY AND ECONOMIC DEV.

(5) unless waived by the administrator, the issuer and the issuer's predecessors
have been in continuous operation for at least three years and there has been no default during
the current fiscal year or within the two preceding fiscal years in the payment of principal,
Interest, dividends, or other obligation on a security of the issuer or a predecessor of the issuer

with a fixed maturity or a fixed interest, dividend, or other provision.
(b) The exemption in (a) of this section is not available to an issuer if the issuer, a

predecessor of the issuer, an affiliate of the issuer, a director of the issuer, an officer of the issuer,
a general partner of the issuer, a beneficial owner of 10 percent or more ofa class of the issuer's
equity securities, a promoter of the issuer presently connected with the issuer in any capacity, an
underwriter of the securities to be offered, a partner of an underwriter of the securities to be
offered, a director of an underwriter of the securities to be offered, or an officer of the

underwriter of the securities to be offered
(1) has filed within the last five years a registration statement that is the subject of

a currently effective registration stop order entered by a state securities administrator or the SEC;
(2) within the last five years has been convicted of
(A) a felony;
(B) a criminal offense involving fraud or deceit; or
(C) a criminal offense in connection with the offer, purchase, or sale ofa

security;
(3) Is currently subject to a state or federal administrative enforcement order or

judgment entered within the last five years finding fraud or deceit in connection with the

purchase or sale of a security; or
(4) Is currently subject to an order, judgment, or decree of a court of competent

jurisdiction entered within the last five years, temporarily, preliminarily, or permanently
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restraining or enjoining the person subject to the order from engaging in or continuing to engage
In conduct or a practice involving fraud or deceit in connection with the purchase or sale ofa
security. (Eff. // ;Register )

Authority: AS 45.55.070 AS 45.55.950
3 AAC 08.715. EFFECTIVENESS DATES AND FEE. Unless made effective earlier by

the administrator, an application for exemption from registration under this section becomes
effective 10 business days after the administrator receives the complete application, the fee, and
the required documents, unless the administrator contacts the filer within 10 business days after
the receipt of the complete filing to seek additional information or clarification. In that case, the
application becomes effective when the administrator issues an order of effectiveness. The order
of effectiveness issued under this section expires one year from the date of effectiveness. The
notice filing fee under this section is S250 for each application, payable to the State of Alaska.
(Eff. /[ |Registcr )
Authority:  AS 45.55.070 AS 45.55.110 AS 45.55.950.

3 AAC 08.720. REVOCATION OR DENIAL OF EXEMPTION. The administrator
may by order deny or revoke an exemption specified in 3 AAC 08.710(a) with respect to a
specific viatical or life settlement interest or transaction. The order may not be entered without
appropriate prior notice to all interested parties, opportunity for hearing, and written findings of
fact and conclusions of law, except that the administrator may by order summarily deny or
revoke any of the specified exemptions pending final determination ofa proceeding under this
subsection. Upon the entry of a summary order, the administrator shall promptly notify all
Interested parties that it has been entered and of the reasons for it and that within 15 days of the
receipt of a written request the matter will be set down for hearing to be held in accordance with
AS 45,55.935. 1f no hearing is requested and none is orcered by the administrator, the order
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remains in effect until it is modified or vacated by the administrator. |f a hearing is requested or
ordered, the administrator, after giving notice and opportunity to be heard to all interested
persons, may modify or vacate the order or extend it until final determination. (Eff. //
Register )
Authority. AS 45.55.950

3 AAC 08.730. RIGHT OF RESCISSION APPLICABLE TO SALES OF VIATICAL

AND LIF SETTLEMENT CONTRACTS, (a) In addition to any other rights provided for under
this chapter or otherwise, a person who buys a viatical settiement interest, a life settiement
Interest, or a security that represents or is secured by a viatical or life settiement interest may
rescind the purchase by giving, by ordinary mail, postage prepaid, within 10 business days
following execution of the purchase agreement, written notice of rescission to the entity
designated for the rescission notice in the disclosure documents.

(b) The notice required undler (a) of this section is sufficient if addressed to the entity
designated for the notice at the address given in the disclosure statement provided a viatical
settlement purchaser or life settlement purchaser before executing a purchase agreement. The
rescission notice is effective when deposited in the United States mail. The rescission notice is
not required to be ina particular form and is sufficient if it expresses the intention of a purchaser
to rescind the transaction,

(c) The disclosure document provided a viatical settlement purchaser or life settlement
purchaser before the execution of a purchase agreement shall include a clear notice of the right to
rescind, the address to which a rescission notice is to be sent, and the time within which the
notice must be sent.

(d) Notwithstanding the time limit in (a) of this section, if the issuer has not found an
acceptably suitable viatical or life settiement contract and closed the transaction within 90 days
112200 6
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of the execution of the purchase agreement, on the ninetieth day following the execution of the
purchase agreement, the issuer shall provide the viatical settlement purchaser or life settiement
purchaser with a rescission offer using State of Alaska Form 08-118, and the viatical settlement
purchaser or life settlement purchaser will have 10 business days from its receipt to either accept
or reject the rescission offer. The issuer shall keep a record of the rescission offer and its
acceptance or rejection for at least three years, and provide this information to the administrator
at the administrator's request.

(e) For purposes of this section, “person” means a viatical settlement purchaser or a life

settlement purchaser, but does not include accredited or institutional investors in cither viatical or

life settlement contracts.
(Eff. /'] ; Register )

Authority: AS 45.55.950
3 AAC 08.735. SALES AGENTS. In addition to other requirements for agents under AS

45.55, sales agents licensed to sell viatical or life settlement interests

(1) shall not misrepresent or fail to clearly and affirmatively disclose the nature of the
return or the duration of time to obtain the retum of any investment related to one or more
viatical or life settlements sold by a viatical settlement provider, a life settlement provider, or
other seller whom they represent; and

(2) shall not fail to provide the required disclosure documents to the purchaser in a timely
manner. (Eff. // ; Register )

Authority: AS 45.55.950
3 AAC 0S.740. WAIVER. The administrator may by requlation or order waive a term,

condition, or requirement of this article if the administrator determines the waiver to be in the
public interest and no danger to investor protection. An issuer may request a waiver and will
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bear the burden of proof to satisfy the administrator that the waiver will not injure investor

protection. (Eff. / / ; Register )
Authority: AS 45.55.950

3AAC 08.790. DEFINITIONS. As used in this chapter, unless the context clearly means
otherwise

(1) “financing entity” means an underwriter, placement agent, lender, purchaser of
securities, purchaser ofa policy or certificate from a viatical settiement provider, life settiement
provider, credit enhancer, reinsurer or any person that may be a party to a viatical settlement
contract or life settlement contract and that has a direct ownership in a policy or certificate that is
the subject of a viatical settlement contract or a life settlement contract but whose sole activity
related to the transaction is providing funds to effect the viatical settlement or life settlement and
who has an agreement in writing with a viatical settlement provider or life settlement provider to
act as a participant in a financing transaction;

2) *financing transaction” means a transaction in which a viatical settlement provider or
a life settlement provider or a financing entity obtains financing for viatical settiement contracts
or life settiement contracts, viaticated policies, or interests in the contracts or policies including,
without limitation, any secured or unsecured financing, any securitization transaction or any
securities offering either registered or exempt from registration under federal and state securities
law, or any direct purchase of interests in apolicy or certificate, if the financing transaction

complies with federal and state securities law;
(3) "Issuer" means a person who, in addition to the terms of AS 45.55.990(7), is a viatical

settlement provider with respect to the viatical settlement contract relating to the life insurance
policy or certificate comprising the viatical settiement interest, or is a person that purchases or
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otherwise acquires a viatical settlement contract for the purpose of selling a viatical settlement

interest in the contract, but does not include a broker-dealer, agent, or viator;

4) “life settlement contract™ means a written agreement between a life settlement
provider and an owner that establishes the terms under which the life settlement provider will
pay compensation or anything of value, that is less than the expected death benefit of the
insurance policy or certificate, in return for the owner’s assignment, transfer, sale, devise or
bequest of the death benefit or ownership of all or a portion of the insurance policy or certificate
of insurance to the life settlement provider; it also includes a contract for a loan or other financial
transaction secured primarily by an individual or group life insurance policy, other than a loan by
a life insurance company under the terms of the life insurance contract, or a loan secured by the
cash value of a policy;

(5) “life settlement interest” means the entire interest or any fractional interest in a life
insurance policy or certificate, or in the death benefit thereunder that is the subject of a life
settlement contract, and constitutes a security for purposes of AS 43.55, and does not include the
initial purchase from the owner by a life settlement provider;

(6) “life settlement provider" means a person, other than an owner, that has satisfied all
requirements of this state to allow the person to do business in this state and that effectuates a life
settlement contract; it also means a person that obtains financing from a financing entity for the
purchase, acquisition, transfer, or other assignment of one or more life settlement contracts, life
policies, or interests in life policies or life settlement contracts, or otherwise sells, assigns,

transfers, pledges, hypothecates, or otherwise disposes of one or more life settlement contracts,

life policies, or interests in them; but does not include:

(A) a bank, savings bank, savings and loan associations, credit union, or

other licensed lending institution that takes as assignment of a life insurance policy as
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collateral for a loan;

(B) a life and health insurer that has lawfully issued a life insurance policy
that provides accelerated benefits to terminally ill policyholders or certificate holders;

(C) a natural person that enters into no more than one life settlement
contract with an owner in one calendar year, unless the natural person has previously
been or currently is licensed under AS 45.55; or

(D) a financing entity.

@) “life settlement purchaser" means a person that gives a sum of money as
consideration for a life insurance policy or an interest in the death benefits of a life insurance
policy that has been or will be the subject of a life settlement contract for the purpose of deriving
an economic benefit; it does not include a licensee under this section, an accredited investor as
defined in SEC Rule 230.501 (17 CFR 230.501) adopted under 15 U.S.C. 77a et seq. (Securities
Act of 1933, as amended), or a qualified institutional viatical settlement purchaser or life

settlement purchaser, financing entity, or a special purpose entity that is created solely to act as a

financing source for the life settlement provider;

(8) “life settlement purchase agreement” means a contract or agreement, entered into by a
life settlement purchaser to which the owner is not a party, to purchase a life insurance policy or

an interest in a life insurance policy, that is entered into for the purpose of deriving an economic

benefit;

(9) “life settlement sales agent” means a person, other than a Life Settlement Provider,

that arranges or effects the purchase, through a life settlement purchase agreement, of a life

insurance policy or an interest in a life insurance policy between a life settlement provider and a

life settlement purchaser;
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(10) “owner” means the person that is the original owner or subsequent assignee or
transferee, that has had a bona fide insurable interest in a life insurance policy insuring the life of
an individual that does not have a catastrophic or life threatening illness or condition, that has the
right to assign, transfer, sell, devise, or bequest the benefits of the life insurance policy, and
enters or seeks to enter into a life settlement contract; but docs not include a life settlement
purchaser or a life settlement provider or any person acquiring the policy or interest in a policy
from a life settlement provider, and docs not include an independent third party trustee or escrow
agent;

() “viatical settlement contract” means a written agreement between a viator and a
viatical settlement provider for the sale, assignment, transfer, or bequest to the viatical settlement
provider by the viator of all or a portion of the death benefit or ownership of an insurance policy,
under the terms of which contract the purchaser is to pay compensation or other valuable
consideration that is less than the expected death benefit of a particular insurance policy or
certificate in return for the viator’s assignment, transfer, sale, or bequest of all or a portion of the
death benefit or ownership of a life insurance policy or certificate for consideration that is less
than the expected death benefit of a life insurance policy or certificate to the purchaser; "viatical
settlement contract” includes a contract for a loan or other financial transaction secured primarily

by an individual or group life insurance policy, but does not include

(A) a loan by a life insurance company pursuant to the terms of the life

insurance contract;

(B) a loan secured by the cash value of a policy;
(C) the assignment of a life insurance policy as collateral for a loan to a
bank, saving bank, savings and loan association, credit union or other licensed lending

institution;
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(D) the exercise by the viator of an accelerated benefits provision under
the terms of the life insurance contract; or

(E) the assignment, transfer, sale, devise, or bequest of a life insurance
policy, for less than the expected death benefit, by the viator to a friend or family member
if the friend or family member does not enter into more than one agreement in a calendar
year,;

(12) *“viatical settlement interest” means the entire interest or any fractional interest in a
life insurance policy or certificate, or in the death benefit thereunder that is the subject ofa
viatical settlement contract, and constitutes a security for purposes of AS 45.55, and does not
include the initial purchase from the viator by a viatical settlement provider;

(13) “viatical settlement offering™ means the offer or sale of one or more viatical
settlement interests derived from the same viatical settlement contract;

(14) “viatical settlement provider” means a person who is an issuer, has satisfied all
requirements of this state to allow the person to do business in this state, and enters into a viatical
settlement contract with a viator for the purpose of purchasing or selling viatical settlement
interests and includes a person that obtains financing for the purchase, acquisition, transfer or
other assignment of one or more viatical settlement contracts, viaticated policies, or interests in
viatical settlement contracts or viaticated policies, and that sells, assigns, transfers, pledges,

hypothecates, or disposes of one or more viatical settlement contracts, viaticated policies or

interests in viatical settlement contracts or viaticated policies;

(15) “viaticated policy” means a life insurance policy or a certificate of life insurance

under a group life insurance policy that has been acquired or transferred under a viatical

settlement contract;
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(16) “viator” means the owner of a life insurance policy or the holder of a certificate
under a group life insurance policy insuring the life of an individual with a catastrophic or life
threatening chronic illness or condition who enters into a viatical settlement contract, but does
not include a viatical settlement provider or a person that acquires a viaticated policy or a
fractional interest in a viaticated policy from a viatical settlement provider or a subsequent
purchaser.

(17) “viatical settlement purchaser" means a person that gives a sum of money as
consideration for a life insurance policy or an interest in the death benefits of a life insurance
policy that has been or will be the subject of a viatical settlement contract for the purpose of
deriving an economic benefit; it does not include a licensee under this section, an accredited
investor as defined in SEC Rule 230.501(17 CFR 230.501) adopted under 15 II.S.C. 77a et seq.
(Securities Act of 1933, as amended), or a qualified institutional viatical settlement purchaser or
life settlement purchaser, financing entity, or a special purpose entity that is created solely to act
as a financing source for the life settlement provider;

(18) *“viatical settlement, archase agreement” means a contract or agreement, entered
into by a viatical settlement purchaser to which the owner is not a party, to purchase a life
insurance policy or an interest in a life insurance policy on the life of an individual with a

catastrophic or life threatening chronic illness or condition, that is entered into for the purpose of

deriving an economic benefit. (Eff. / / ; Register )

Authority: AS 45.55.950
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ALASKA STATELEGISLATURE

HOUSE LABOR AND COMMERCE COMMITTEE

Representative Norman Rokeberg, Chairman
Representative Andrew Halcro, Vice-Chairman
Representative John Harris

Representative Lisa Murkowski
Representative Jerry Sanders

Representative Tom Brice

Representative Sharon Cissna

MEMORANDUM

TO: -Terty Bannister-
Legal Services

FROM: Janet Seitz, Committee Aide
House Labor & Commerce Con“mittee

DATE: January 13, 2000

RE: HB 190
LS0576VH - 12/27/99

We need another work draft on this legislation.

Following are the following:

e-mail to me from Katie Campbell
Draft language for new work draft

State Capitol

Juneau, AK 99S01-11S2
Telephone: (907) 465-4954
Fax: (907)465-2040

Please DO NOT include the references to "life settlement™; however, please do a
proposed amendment to the new work draft to add in "life settlement” if the committee

wishes.

The Committee will be considering this bill on Wednesday of next week (Jan. 19th).

Thanks for your assistance.



Draft Viatical Settlement Legislation

Subject: Draft Viatical Settlement Legislation
Date: Thu, 13 Jan 2000 14:40:55 -0900
From: Katie Campbell <Katie_Campbell@commerce.state.ak.us>

To: Janet_Seitz@legis.state.ak.us
CC: Vince L Usera <vince_usera@dced.state.ak.us>, Teny Elder <terry_elder@dced.state.ak.us>,

Bob Lolir <bob_lohr@dced.state.ak.us>

Janet,
Directors Lohr and Elder requested that Vince Usera and | coordinate our

work on the draft and develop a single draft bill for your
consideration. The attached draft contains both the insurance and
banking sections and our recommendation is to simply replace the current
work draft of HB 190 with the attached draft.

Representative Rokeberg asked that we point out any areas where a policy
decision is needed. Al mentioned in Director Lohr's e-mail to you, a
policy decision is needed relative to giving the division of insurance
authority to regulate life settlement as well as viatical settlement
contracts. In the attached draft there is a bracketed phrase in the
definition of "viator". |If Representative Rokeberg chooses to give
authority to the division of insurance to regulate life settlements, a
simple way to do this would be to simply delete the bracketed phrase.

Also, FYI, | received a call from John Walsh, lobbyist for Future First
and Independent Agents and Brokers. He requested a copy of the most
recent work draft. We're weren't comfortable giving him the work draft
without Representative Rokeberg's authorization and so | referred him to
you and mentioned that | would be forwarding a copy of the divisions'
most recent draft to you today.

Please feel free to contact me at 4607 or Vince Usera at 5451, if you
have questions. We would be happy to discuss the draft with you
anytime.

Katie Campbell
Life/Health Actuary
Alaska Division of Insurance

465-4707

Name: viatlegcomb.doc
Type: Winvvord File (application/msword)
Encoding: base64
Download Status: Not downloaded with message
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* Section 1. AS 21.89 is amended by adding a new section to read:

Sec. 21.89.110. Viatical settlement transactions, (a) The director shall regulate the
transaction of viatical settlement contracts for the protection of viators, insureds and insurers.

(b) A viatical settlement provider, representative or broker must apply for a license with
the director, submit information required by the director, and pay the required fee established
»aer _AS21.06.250 with the application for licensure. A person may not act as or represent to
be a viatical settlement provider, representative, or broker subject to a risk resident, located, or
to be performed in this state unless licensed under this section.

z) Viatical settlement contracts, viator and insured disclosure statements, and viatical
settlement advertising materials must be filed with and approved by the director.

(d) The director may examine a licensed viatical settlement provider, representative or
broker, or an applicant for a viatical settlement provider, representative or broker license. The
cost of the examination shall be paid by person examined consistent with AS 21.06.160.

(e) The director may adopt regulations to implement this section including standards for

(1) viatical settlement provider, representative and broker reporting requirements
and records retention;

(2) viator and insured privacy protection;

(3) viatical settlement contract provisions, advertising materials and filing
requirements;

(4) payments to viators or insureds, including evaluating the reasonableness of
payments under a viatical settlement contract;

(5) licensing requirements, including license qualification, disqualification, and

renewal;

(6) financial accountability of viatical settlement providers;
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(7) the relationship and responsibilities of insurers, viators, insureds, and viatical
settlement providers, representatives, and bribers in the transaction of a viatical settlement
contract;

(8) viator, insured, and insurer protection, including full and fair disclosure setting
out the manner and content of required disclosures and filing requirements; and

(9) assessment of fees to cover the cost of regulating viatical settlement contracts,
providers, representatives and brokers.

(f) A violation of this section or a regulation adopted under this section is an unfair trade
practice and subject to penalty under AS 21.36.
(9) in this section,

(1) “transaction” means with respect to viatical settlement contracts

(A) solicitation and inducement

(B) preliminary negotiations

(C) effectuation of a viatical settlement contract

(D) transaction of matters subsequent to the effectuation of the viatical settlement

contract and arising out of it;

(2) “viatical settlement broker” means a person that on behalf of a viator or insured and
for a fee, commission or other valuable consideration offers or attempts to negotiate
viatical settlement contracts between a viator or insurer and one or more viatical settlement
providers, but does not include a person acting in their capacity as an attorney or an
accountant who is retained to represent a viator or insured and whose compensation is paid
by or at the direction of the viator or insured;

(3) “viatical settlement contract” means a written agreement between a viator or

insured and a viatical settlement provider for the sale, assignment, transfer, devise, or
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bequest to the viatical settlement provider by the viator or insured of all or a portion of the
death benefit or ownership of an insurance policy, for consideration that is less than the
expected death benefit of the insurance policy; “viatical settlement contract” includes a
contract for a loan or other financial transaction secured primarily by an individual or
group life insurance policy, but does not include

(A) a loan by a life insurance company pursuant to the terms of the life

insurance contract;

(B) a loan secured by the cash value of a policy;

(C) the assignment of a life insurance policy as collateral for a loan to a
bank, saving bank, savings and loan association, credit union or other licensed
lending institution;

(D) the exercise by the viator or insured of an accelerated benefits
provision under the terms of the life insurance contract; or

(E) the assignment, transfer, sale, devise, or bequest of a life insurance
policy, for less than the expected death benefit, by a viator or insured to a friend
or family member if the friend or family member does not enter into more than
one agreement in a calendar year.

2 “viatical settlement provider” means a person, other than a viator or insured, that
enters into a viatical settlement contract and includes a person
(A) that obtains financing for the purchase, acquisition, transfer or other
assignment of one or more viatical settlement contracts, viaticated policies, or interests

in viatical settlement contracts or viaticated policies, or



Insurance
01/13/00 3:49 PM

(B) that sells, assigns, transfers, pledges, hypothecates, or disposes of one or more
viatical settlement contracts, viaticated policies or interests in viatical settlement
contracts or viaticated policies.

(C) “viatical settlement representative” means a person who is an authorized agent
ofa viatical settlement provider or broker and who acts or aids in any manner in the
transaction of a viatical settlement contract, but does not include

(i) a person acting in their capacity as an attorney or an accountant, or a
person exercising a power of attorney granted by a viator or insured; or
(ii) a person who is retained to represent a viator or insured and whose
compensation is paid by or at the direction of the viator or insured;
(1) “viaticated policy” means a life insurance policy that has been acquired by a viatical
settlement provider pursuant to a ’ iatical settlement contract.
(2) “ viator” means the owner of a life insurance policy insuring the life of an individual

[with a catastrophic or life threatening chronic illness or condition] who enters or seeks to

enter into a viatical settlement contract.

*Sec. 2. AS 45.55.990(12) is amended to read:

(12) "security" means a note; stock; treasury stock; bond; debenture; evidence of
indebtedness; certificate of interest or participation in any profit-sharing agreement; a limited
liability company interest under AS 10.50; notwithstanding the limitations of AS 45.08 103(c);
collateral-trust certificate; preorganization certificate or subscription; transferable share;
investment contract; viatical settlement interest and life settlement interest; voting-trust
certificate; certificate of deposit for a security; a certificate of interest or participation in an oil,
gas, or mining title or lease or in payments out of production under the title or lease or in any

sale of oi indenture or bond or contract for the conveyance of land or any interest in land; an

-4-
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option on a contract for the future delivery of agricultural or mineral commodities or any other
commodity offered or sold to the public and not regulated by the Commodity Futures Trading
Commission; however, the contract or option is not subject to the provisions of AS 45.55.070
if it is sold or purchased on the floor of a bona fide exchange or board of trade and offered or
sold to the public by a broker-dealer or agent registered under this chapter; investment of
money or money's worth including goods furnished or services performed in the risk capital of
a venture with the expectation of some benefit to the investor where the investor has no direct
control over the investment or policy decision of the venture; or, in general, any interest or
instrument commonly known as a "security,” or any certificate of interest or participation in,
temporary or interim certificate for, receipt for, guarantee of, or warrant or right to subscribe to
or purchase, any of the foregoing; "security” does not include an insurance or endowment
policy or annuity contract under which an insurance company promises to pay a fixed or
variable sum of money either in a lump sum or periodically for life or for some other specified
period;

* Sec. 3. AS 45.55.990 is amended by adding new sections to read:

(37) “life settlement interest” means the entire interest or any fractional interest in a life
insurance policy or certificate, or in the death benefit thereunder that is the subject of a life
settlement contract, and constitutes a security for purposes of AS 45.55, and does not include
the initial purchase from the owner by a life settlement provider;

(38) “viatical settlement interest” means the entire interest or any fractional interest in a
life insurance policy or certificate, or in the death benefit thereunder that is the subject of a
viatical settlement contract, and constitutes a security for purposes of AS 45.55, and does not

include the initial purchase from the viator by a viatical settlement provider;



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 Or 465-2450 STATE OF ALASKA

FAX (907) 465-2029
Mail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

MEMORANDUM December 6, 1999
SUBJECT: Draft CSHB 190(L&C) on viatical settlement contracts (Work Order
No. 21-LS0576VH)
TO: Representative Norman Rokeberg, Chair
Labor and Commerce Committee
Attn: Janet DEC 0 9 1999
FROM: Theresa Bannister

Legislative Counsel

This memo accompanies a draft of the bill described above.

1. Scope of Division of Insurance regulation (proposed AS 21.89.110). In the draft the
division regulates those transactions that are excluded from the definition of "viatical
settlement contract” under AS 45.55.990(37)(A) - (C). Does this cover everything you want

to allocate to the division?

2. Mandatory regulation. Proposed AS 21.89.110 now requires the Division of Insurance
to regulate certain viatical settlement contracts. Would you prefer to merely allow the
division to regulate the contracts, rather than requiring the regulation?

3. Delegation of legislative authority. In order to avoid an unlawful delegation of
legislative authority, proposed AS 21.89.110 provides some minimal language explaining
the purpose and scope of the division's responsibilities. The draft language may not be what
you had in mind or may be too limited. You may want to consider spelling out just what
aspects of viatical settlement contracts the division will be regulating, and you may want to
add or change the purposes of the regulation.

4. Proposed AS 45.55.900(i)(2). The language has been altered somewhat to clarify its
intent.

5. Proposed AS 45.55.900(j)(3) - (4). Added "offer" to "purchase and sale."
If I may be of further assistance, please advise.

TLB:jdr
99-303.jdr

Enclosure
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CS FOR HOUSE BILL NO. 190(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE LABOR AND COMMERCE COMMITTEE
A BILL

FOR AN ACT ENTITLED

"An Act relating to viatical settlement contracts; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.89 is amended by adding a new section to read:
Sec. 21.89.110. Viatical settlement contracts, (a) The division shall regulate
the formation and terms of viatical settlement contracts in order to protect viators from
unscrupulous contracts. The division may adopt regulations to implement this section,

(b) In this section,

(1) "viatical settlement contract” means, if the consideration is less than
the expected death benefit of the policy or certificate and if the viator has a

catastrophic or life-threatening chronic illness or condition,

(A) the assignment, transfer, sale, devise, or bequest of a death
benefit, life insurance policy, or life insurance certificate by the viator,

including the assignment of a life insurance policy or certificate to a bank,

-1- CSHB 190(L&C)
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savings bank, savings and loan association, credit union, or other licensed
lending institution as collateral for a loan;

(B) the exercise by the viator of an accelerated benefits
provision under the terms of a life insurance policy or certificate; or

(C) the purchase of a life insurance policy or certificate by the

insurer of the policy or certificate from a person who is not the viator:

2 "viator" means an individual whose life is insured under a life
insurance policy or certificate that is the subject of a viatical settlement contract.
* Sec. 2. AS 45.55.900(d) is amended to read:

(d) The administrator may by order deny or revoke an exemption specified in
(@)(5), (7)) or (11) of this section or in (b) or (i) of this section with respect to a
specific security or transaction. The order may net be entered without appropriate
prior notice to all interested parties, opportunity for hearing, and written findings of
fact and conclusions of law, except that the administrator may by order summarily
deny or revoke any of the specified exemptions pending final determination of a
proceeding under this subsection. Upon the entry of a summary order, the
administrator shall promptly notify all interested parties that it has been entered and
of the reasons for it and that within 15 days of the receipt of a written request the
matter will be set [DOWN] for hearing. If no hearing is requested and none is ordered
by the administrator, the order remains in effect until it is modified or vacated by the
administrator. If a hearing is requested or ordered, the administrator, after notice of
and opportunity for hearing to all interested persons, may modify or vacate the order
or extend it until final determination.

* Sec. 3. AS 45.55.900 is amended by adding new subsections to read:

(i) Except as provided by (j) of this section, an offer or sale of a viatical
settlement contract or a security that represents or is secured by a viatical settlement
contract is exempt from the registration requirement of AS 45.55.070 if

(1) the issuer files with the administrator
(A) a notice of the transaction at least 10 days before any offers
or sales are made; the notice required in this subparagraph must contain

(i) the name, address, and telephone number of the

CSHB 190(L&C) -2-
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issuer and a brief description of the general character and location of
the issuer's business;
(i) a statement demonstrating eligibility for notice filing
under the exemption in this subsection;
(iii) a description of the security being offered or sold;
(iv) a description of the kind and amount of
commissions, finders' fees, or other remuneration paid directly or
indirectly in connection with soliciting a prospective buyer in this state;
and
(v) the information and documents required under (k) of
this section by the administrator by regulation or order;
(B) the fee established by regulation for exemption filings; and
(C) the consent to service of process required by
AS 45.55.980(g);

(2) the persons who make the offer or sale, and to whom commissions
or otherremuneration in connection with making the sale are made, are registered
under AS 45.55.030(a) or (c) or have made a notice filing under AS 45.55.040, unless
the persons are not required to be registered under AS 45.55.030(a) or (c) or to make
a notice filing under AS 45.55.040;

(3) before a sale, each prospective buyer is furnished written
information that is sufficient to make an informed investment decision; this
information shall be furnished to the administrator on request if not otherwise required
to be filed; in this paragraph, "information that is sufficient to make an informed
investment decision” includes the issuer’s most recent audited income and expense
statement and balance sheet, a statement of risks, and a disclosure of any significant
negative factor that may affect the outcome of the investment; and

(4) the issuer and the issuer's predecessors have been in continuous
operation for at least three years and there has been no default during the current fiscal
year or within the two preceding fiscal years in the payment of principal, interest,
dividends, or other obligation on a security of the issuer or a predecessor of the issuer

with a fixed maturity or a fixed interest, dividend, or other provision.

3 CSHB 190(L&C)
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(j)) The exemption in (i) of this section is not available to an issuer if the
issuer, a predecessor of the issuer, an affiliated issuer, a director of the issuer, an
officer of the issuer, a general partner of the issuer, a beneficial owner of 10 percent
or more of a class of the issuer's equity securities, a promoter of the issuer presently
connected with the issuer in any capacity, an underwriter of the securities to be
offered, a partner of an underwriter of the securities to be offered, a director of an
underwriter of the securities to be offered, or an officer of the underwriter of the
securities to be offered

(1) has filed within the last five years a registration statement that is
the subject of a currently effective registration stop order entered by a state securities
administrator or the United States Securities and Exchange Commission;

(2) within the last five years has been convicted of

(A) a felony;

(B) a criminal offense involving fraud or deceit; or

(C) a criminal offense in connection with the offer, purchase,
or sale of a security;

(3) is curvntly subject to a state or federal administrative enforcement
order or judgment entered within the last five years finding fraud or deceit in
connection with the offer, purchase, or sale of a security; or

(4) is currently subject to an order, judgment, or decree of a court of
competent jurisdiction entered within the last five years, temporarily, preliminarily, or
permanently restraining or enjoining the person subject to the order from engaging in
or continuing to engage in conduct or a practice involving fraud or deceit in
connection with the offer, purchase, or sale of a security.

(k) Notwithstanding AS 45.55.150, the administrator may by regulation or
order establish requirements for, and require the filing of, a prospectus, pamphlet,
circular, form letter, advertisement, or other sales literature used or intended to be used
in connection with the offer or sale of a security, whether a viatical settlement contract
or a security that represents or is secured by a viatical settlement contract, that is

exempt under (i) of this section.

* Sec. 4. AS 45.55 is amended by adding a new section to read:

CSHB 190(L&C) 4
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Sec. 45.55.933. Right of rescission applicable to sales of viatical settlement
contracts, (a) In addition to any other rights provided for under this chapter or
otherwise, a person who purchases a viatical settlement contract or a security that
represents or is secured by a viatical settlement contract may rescind the purchase.
The person may rescind the purchase by giving written notice of rescission to the
entity designated for the notice in the disclosure documents by ordinary mail, postage
prepaid, within three business days following the later of the day on which the persor

(1) received the final disclosure document required under this chapter
relating to the transaction; or

(2) paid the required consideration for the purchase of the viatical
settlement contract or a security that represents or is secured by a viatical settlement
contract.

(b) The notice required under (a) of this section is sufficient if addressed to
the entity designated for the notice at the address given in the disclosure statement
relating to the transaction. The notice is effective when deposited in the United States
mail. The notice is not required to be in a particular form and is sufficient if it
expresses the intention of the purchaser to rescind the transaction.

* Sec. 5. AS 45.55.990(20) is amended to read:
(20) “issuer" means a person who issues or proposes to issue any
security, except that with respect to
(A) certificates of deposit, voting-trust certificates, or collateral-
trust certificates, or with respect to certificates of interest or shares in an
unincorporated investment trust not having a board of directors, or persons
performing similar functions or of the fixed, restricted management, or unit
type, the term "issuer" means the person or persons performing the acts and
assuming the duties of depositor or manager under the provisions of the trust
or other agreement or instrument under which the security is issued,;
(B) a fractional or pooled interest in a viatical settlement
contract, the term "issuer" means the person who creates, for the purpose
of sale, the fractional or pooled interest;

(C) a viatical settlement contract that is not a fractional or

5 CSHB 190(L&C)
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