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TONY KNOWLES, GOVERNOR

April 17, 2000

The Honorable Pete Kott
Alaska State Representative
State Capitol, Room 118
Juneau, AK 99801

Dear Representative Kott:
I respectfully request that you schedule Senate Bill 220, an act clarifying the requiremei ;s for
limited liability companies (LLC’s) and partnerships (LLP’s) to qualify for the Alaska bidder's

and disability preferences under the State Procurement Code, for a hearing in the House Judiciary
Committee.

This bill provides needed clarification in recognizing LLC’s and LLP’s under the state
procurement code and furthers the legislative objective of ensuring Alaska businesses receive a

preference while safeguarding ap Mication of the preferences to bonafide resident businesses.

If you have any questions or need additional information, please feel free to contact my
legislative liaison, David Koivuniemi or me.

Thank you in advance for your cooperation.

Robert Poe, Jr.
Commissioner

cC: Pat Pourchot, Legis’ative Director, Office of the Governor

Printed on recycled paper
N £ by Alaska Litho, Inc.



Sponsor Statement for SB 220

“An act clarifying the requirements for limited liability companies and
partnerships to qualify for the Alaska bidder’s and disability preferences under
the State Procurement Code; and providing for an effective date."

Passage of SB 220 is necessary to clarify the Alaska bidder and disability
preference sections of the State procurement statutes regarding limited liability

partnerships and limited liability corporations.

Our Procurement Code became effective in 1988, before the inception of limited
liability corporations and limited liability partnerships, which were allowed to
organize in 1995 and 1997 respectively. Therefore, the procurement preference
sections in statute make no reference to them.

This bill inserts language that specifically mentions these types of businesses in
the preference sections of the Procurement Code. Italso stipulates that all
managing members of the Limited Liability Corporation or partnership must be
residents of Alaska to qualify for the Alaska bidder’s preference. In order to
qualify for a disability preference, each of the managing members of the Limited
Liability Corporation or partnership must also have a disability.

This clarification is necessary for us to grant preferences to bonafide Alaskan
businesses, and it furthers the legislative objectives of the Procurement Code by
ensuring that Alaskan businesses receive an advantage in state procurements.
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The Honorable Drue Pearce
President of the Senate
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Dear President Pearce:

I am transmitting a bill clarifying the statutory requirements for limited liability
companies and limited liability partnerships to qualify for the Alaska bidder's and
disability preferences under the State Procurement Code.

Limited liability companies (LLCs) and limited liability partnerships (LLPs) were
recently recognized in state law, well after the state procurement code established its
Alaska bidder and disability preferences. Therefore, the procurement code preferences
do not clearly prescribe qualification requirements for LLCs or LLPs.

By providing needed clarification and recognizing LLCs and LLPs under the state
procurement code, this bill furthers the legislative objective of ensuring that Alaska
businesses receive a preference while safeguarding application of the preferences to

bonafide resident businesses.

Sincerely,
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CS FOR SENATE BILL NO. 220(FIN)
IN THE LEGISLATURE OF THE STATE OF AL ASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:  4/13/00
Referred:  Rules

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL
FOR AN ACT ENTITLED
"An Act relating to the requirements for partnerships and limited liability
companies to qualify for the Alaska bidder preference and a certain disability
preference under the State Procurement Code; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.30.170(b) is amended to read:

(b) The procurement officer shall award a contract based on solicited bids to
the lowest responsive and responsible bidder after an Alaska bidder preference of five
percent, an Alaska products preference as described in AS 36.30.322 - 36.30.338, and
a recycled products preference under AS 36.30.337 have been applied. In this
subsection, "Alaska bidder" means a person who

(1) holds a current Alaska business license;
(2) submits a bid for goods, services, or construction under the name

as appearing on the person's current Alaska business license;

SB0220B -1- CSSB 220(FIN)
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(3) has maintained a place of business within the state staffed by the
bidder or an employee of the bidder for a period of six months immediately preceding
the date of the bid,

(4) is incorporated or qualified to do business under the laws of the
state, is a sole proprietorship and the proprietor is a resident of the state, is a limited

0 liability company organized under AS 10.50 and all managmg-members are
residents of the state, or is a partnership under AS 32.05 or AS 32.11 and all
partners are residents of the state; and

(5) if a joint venture, is composed entirely of ventures that qualify
under (1) - (4) of this subsection.

* Sec. 2. AS 36.30.170(e) is amended to read:

(e) If a bidder qualifies under (b) of this section as an Alaska bidder, is a
qualifying entity, and is the lowest responsible and responsive bidder with a bid that
is not more than 10 percent higher than the lowest bid, the procurement officer shall
award the contract to that bidder. This subsection does not give a bidder who would
otherwise qualify for a preference under this subsection a preference over another
bidder who would otherwise qualify for a preference under this subsection or (f) of this
section. In this subsection, "qualifying entity” means a

(1) sole proprietorship owned by a person with a disability;

(2) partnership under AS 32.05 or AS 32.11 if each of the partners is
a person with a disability; [OR]

(3) limited liability company organized under AS 10.50 if each of
the iwannghTg members is a person with a disability; or

(4) corporation that is wholly owned by individuals and each of the
individuals is a person with a disability.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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SENATE BILL NO. 220
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

Introduced:  1/24/00
Referred: Labor and Commerce, Finance

A BILL
FOR AN ACT ENTITLED
"An Act clarifying the requirements for limited liability companies and
partnerships to qualify for the Alaska bidder’s and disability preferences under

the State Procurement Code; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.30.170(b)is amended to read:

(b) The procurement officer shall award a contract based on solicited bids to
the lowest responsive and responsible bidder after an Alaska bidder preference of five
percent, an Alaska products preference as described in AS 36.30.322 - 36.30.338, and
a recycled products preference under AS 36.30.337 have been applied. In this
subsection, "Alaska bidder" means a person who

(1) holds a current Alaska business license;
(2) submits a bid for goods, services, or construction under the name as
appearing on the person’s current Alaska business license;

(3) has maintained a place of business within the state staffed by the

SB0220A -1* SB 220
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bidder or an employee of the bidder for a period of six months immediately preceding

the date of the bid;

(4) is incorporated or qualified to do business under the laws of the
state, is a sole proprietorship and the proprietor is a resident of the state, is a limited
liability company organized under AS 10.50 and all managing directors are
residents of the state, or is a partnership under AS 32.05 or AS 32.11 and all
partners tire residents of the state; and

(5) if ajoint venture, is composed entirely of ventures that qualify

under (1) - (4) of this subsection.

* Sec. 2. AS 36.30.170(e) is amended to read:

(e) If a bidder qualifies under (b) of this section as an Alaska bidder, is a
qualifying entity, and is the lowest responsible and responsive bidder with a bid that
is not more than 10 percent higher than the lowest bid, the procurement officer shall
award the contract to that bidder. This subsection does not give a bidder who would
otherwise qualify for a preference under this subsection a preference over another
bidder who would otherwise qualify for a preference under this subsection or (f) of this
section. In this subsection, "qualifying entity” means a

(1) sole proprietorship owned by a person with a disability;

(2) partnership under AS 32.05 or AS 32.11 if each of the partners is
a person with a disability; [OR]

(3) limited liability comnanv organized under AS 10.50 if each of
the managing directors is a person with a disability; or

(4) cogioration that is wholly owned by individuals and each of the

individuals is a person with a disability.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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Chairman,

Judiciary Committee
Administrative Regulations
Revenue Committee

Vice Chairman,
Resources Committee

Alaska State Legislature

Senator Robin L. Taylor

SB 259
Sponsor Statement
Senate Bill

State Capitol

Juneau, Alaska 99801-1182
(.907) -<65-3873

Fax: (907) 465-3922

50 Front Street

Suite 203

Ketchikan, Alaska 99901
(907) 225-8088

Fax: (907) 225-0715

“An Act relating to crimes and offenses relating to aural representations,
recordings, access devices, identification documents, impersonation, false
reports and computers; and providing for an effective date”

Alaska has always been the “Last Frontier.” For most of us who came to this great state it was
the mystique and adventure. For others it was a place to escape too. Unfortunately, some of the
latter group are escaping from the law and have stolen someone else’s identity to do that.

Acting under an assumed name, with false identification to support the claim, they obtain credit
cards and checking accounts often not paying the bills. This leaves honest Alaskans with the
problem of dealing with Credit Agencies, or the government with little or no recourse.

But there is more than fraud to deal with. Today criminals can access information by sitting at a
computer or giving information over the telephone. These new criminals are not a part of current
statute. SB 259 will correct this by updating existing law and establishing that Alaska considers
stealing someone’s identity a crime with serious consequences.

Once passed these additions will give law enforcement an additional tool to keep Alaskans safer
from fraud and deceit by those who not what they seem.

District A:
llvder « Ketchikan ¢ Kuprcanof ¢« Meyers Chuck « Petersburg ¢« Saxman < Sitka ¢« Wrangell
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CS FOR SENATE BILL NO. 259(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE SENATE JUDICIARY COMMITTEE

Offered:  3/21/00
Referred: Finance

Sponsor(s): SENATOR TAYLOR
A BILL

FOR AN ACT ENTITLED
"An Act relating to crimes and offenses relating to aural representations,
recordings, access devices, identification documents, impersonation, false reports, and

computers; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATEOF ALASKA:

* Section 1. AS 11.41.455(a) is amended to read:

(a) A person commits the crime of unlawful exploitation of a minor if, in the
stale and with the intent of producing a live performance, film, audio, video,
electronic, or electromagnetic recording, photograph, negative, slide, book,
newspaper, magazine, or other [PRINTED] material that visually or aurally depicts
the conduct listed in (1) - (7) of this subsection, the person knowingly induces or
employs a child under 18 years of age to engage in, or photographs, films, records, or
televises a child under 18 years of age engaged in, the following actual or simulated
conduct:

(1) sexual penetration;

SB0259B -1- CSSB 259(JUD)
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(2) ihe lewd touching ofanother person'sgenitals, anus, or breast;
(3) the lewd touching by another person of thechild'sgenitals, anus,
or breast;
(4) masturbation;
(5) bestiality;
(6) the lewd exhibition of the child's genitals; or
(7) sexual masochism or sadism.
Sec. 2. AS 11.41.455(b) is amended to read:

(b) A parent, legal guardian, or person having custody or control of a child
under 18 years of age commits the crime of unlawful exploitation of a minor if, in the
state, the person permits the child to engage in conduct described in (a) of this section
knowing that the conduct is intended to be used in producing a live performance, film,
audio, video, electronic, or electromagnetic recording, photograph, negative, slide,
book, newspaper, magazine, or other [PRINTED] material that visually or aurally
depicts the conduct.

Sec. 3. AS 11.46.140(a) is amended to read:
(a) A person commits the crime of theft in the third degree if the person

commits theft as defined in AS 11.46.100 and

(1) the value of the property or services is $50 or more but less than
$500;

(2) the property is an access device [A CREDIT CARD]; or

(3) the value of the property is less than $50 and, within the past five
years., the person has been convicted and sentenced on two or more separate occasions
in this or another jurisdiction of theft or concealment of merchandise, or an offense
under another law or ordinance with similar elements.

i Sec. 4. AS 11.46.285 is amended to read:
Sec. 11.46.285. Fraudulent use of an access device [A CREDIT CARD].

(@) A person commits the crime of fraudulent use of an access device [A CREDIT
CARD] if, with intent to defraud, the person uses an access device [A CREDIT
CARD] to obtain property or services with knowledge that

(1) the access device [CARD] is stolen or forged;

CSSB 259(JUD) _ -2- SB0259B
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(2) the access device [CARD] is expired or has been revoked or
cancelled; or

(3) for any other reason that person's use of the access device [CARD]
is unauthorized by either the issuer or the person to whom the access device [CREDIT
CARD] is issued.

(b) Fraudulent use of an access device [A CREDIT CARD] is

(1) a class Bfelony if the value of the property or services obtained
is $25.000 or more;

(2) aclass C felony if the value of the property or services obtained is
$500 or more hut less than $25,000;

(3) [(2)] aclass A misdemeanor if the value of the property or services
obtained is $50 or more but less than $500;

£4) [(3)] aclass B misdemeanor if the value of the property or services
obtained is less than $50.

*Sec. 5. AS 11.46.290 is amended to read:

Sec. 11.46.290. Obtaining an access device or identification document [A
CREDIT CARD] by fraudulent means, (a) A person commits the crime of
obtaining an access device or identification document [A CREDIT CARD] by
fraudulent means if

(1) the person buys an access device or identification document [A
CREDIT CARD] from a person other than the issuer or, as other than the issuer, the
person sells an access device or identification document [A CREDIT CARD];

(2) with intent to defraud, the person obtains an access device or
identification document [CONTROL OF A CREDIT CARD AS A SECURITY FOR
DEBT]; or

(3) with intent to defraud, the person makes a false statement in an
application for an access device or identification document [A CREDIT CARD].

(b) [OBTAINING A CREDIT CARD BY FRAUDULENT MEANS UNDER
(a)(1) OR (2) OF THIS SECTION IS A CLASS C FELONY.] Obtaining an access
device or identification document [A CREDIT CARD] by fraudulent means [UNDER

(a)(3) OF THIS SECTIONJ is a class A misdemeanor.

SB0259B -3- CSSB 259(JUD)
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* Sec. 6. AS 11.46 is amended by adding a new section to read:
Sec. 11.46.565. Criminal impersonation in the first degree, (a) A person
commits the crime of criminal impersonation in the first degree if the person

(1) possesses an access device or identification document of another

person;
(2) without authorization of the other person, uses the access device or
YTk identification document of another person to obtain a false identification document,

INW \ . e — e .
\"> °Pen an account at a financial institution, obtainjin-"~ecess™device, or obtain property

~ jf" OF serv‘ces>anc* N e
10 (3) witl(criminal negligence,"damages the financial reputation of the
% NN other person. VaLl' S
12 (b) Criminal impersonation in the first degree is a class B felony,

liy *Sec. 7. AS 11.46.570 is amended to read:

-yP  0)~ Sec. 11.46.570. Criminal impersonation in the second degree, (a) A person
ris commits the crime of criminal impersonation in the second degree if the person
UIV v 16v s)g (1) assumes a false identity and does an act in the assumed character
J*ly \$ u with intent to defraud, commit a crime, or obtain a benefit to whichthe person is
r 18 not entitled; or
w190 oo (2) pretends to be a representative of some person or organization and
) ow does an act in the pretended capacity with intent to defraud,commit a crime, or
0 rA/21 obtain a benefit to which the person is not entitled.
~j 22 (b) Criminal impersonation in the second degree is a class A misdemeanor.
) 23 * Sec. 8. AS 11.46.630(b)(1) is amended to read: NN (INC N 2
24 (1) "business record” means a writing. recording, or article kept or
25 maintained by an enterprise for the purpose of evidencing or reflecting its condition
26 or activity;
27 * Sec. 9. AS 11.46.710(c) is amended to read:
28 (c) Except as provided in (d) ofthis section, deceptive [DECEPTIVE)
29 business practices is a class A misdemeanor.

30 * Sec. 10. AS 11.46.710 is amended by adding a new subsection to read:

31 (d) Deceptive business practices is a class C felony if the person uses the
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Internet or a computer network to commit the offense. In this subsection, "Internet"
means the combination of computer systems or networks that make up the international

network for interactive communications services, including remote logins, file transfer,
electronic mail, and newsgroups.

* Sec. 11. AS 11.46.740(a) is amended to read:

(a) A person commits the offense of criminal use of a computer if, having no
right to do so or any reasonable ground to believe the person has such a right, the
person knowingly accesses* [OR] causes to be accessed, or exceeds the person’s
authorized access to a computer, computer system, computer program, computer
network, or any part of a computer system or network, and* as a result of or in the
course of that access*

(1) obtains information concerning a person; [OR]

(2) introduces false information into a computer, computer system,
computer program, or computer network with the intent to damage or enhance the
data record or the financial renutation of a person;

(3) introduces false information into a computer, computer system.
computer program, or computer network and, with criminal negligence, damages
or enhances the data record or the financial reputation of a person:

(4) obtains proprietary information of another person;

(5) obtains information that is only available to the public for a fee:

(6) introduces instructions, a computer program, or other
information that tampers with, disrupts, disables, or destroys a computer.
computer system, computer program, computer network, or any part of a
computer system or network; or

(7) encrypts or decrypts data.

* Sec. 12. AS 11.46.740 is amended by adding a new subsection to read:

(c) In this section, "proprietary information” means scientific, technical, or
commercial information, including a design, process, procedure, customer list, supplier
list, or customer records that the holder of the information has not made available to

the public.
* Sec. 13. AS 11.46.990 is amended by adding a new paragraph to read:

SB0259B -5- CSSB 259(.JN)))

Now Text Underlined (DELETED TEXT BRACKETED)



1-L.S1284XK

(14) "financial rcpulation™ means a person’s
(A) ability to obtain a loan liom a financial institution, open an
account with a financial institution, obtain property or services on credit, or
obtain an access device; or
(13) creditworthiness in a credit report.
* Sec. 14. AS 11.56.800(a) is amended to read:
(@) A person commits the crime of making a false report if the person
knowingly
(1) gives false information to a peace officer with the intent of

implicating another in an offense [A CRIME];

(2) makes a false report to a peace officer that a crime has occurred or
is about to occur;

(3) makes a false report or gives a false alarm that a fire or other
incident dangerous to life or property calling for an emergency response has occurred
or is about to occur; or

(4) makes a false report to the Department of Natural Resources under
AS 46.17 concerning the condition of a dam or reservoir.

* See. 15. AS 11.61.125(d) is amended to read:

(d) In this section, "distribution™ includes delivering, selling, renting, leasing,
lending, giving, circulating, exhibiting, presenting, providing, [AND] exchanging, and
placing on a computer network or computer system, whether or not for monetary
or other consideration.

* Sec. 16. AS 11.81.900(b)(48) is amended to read:

(48) "property” means an article, substance, or thing of value, including
money, tangible and intangible personal property including data or information stored
in a computer program, system, or network, real property, an access device [A
CREDIT CARD], adomestic pet or livestock regardless of value, choscs-in-action, and
evidence of debt or of contract; a commodity of a public utility such as gas, electricity,
steam, or water constitutes property, but the supplying of such a commodity to
premises from an outside source by means of wires, pipes, conduits, or other

equipment is considered a rendition of a service rather than a sale or delivery of

CSSB 259(.|Ul)) . -6- SB0259B
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property;
* Sec. 17. AS 11.81.900(b) is amended by adding new paragraphs to read:

(61) "access device" means a card, credit card, plate, code, account
number, algorithm, or identification number, including a social security number,
electronic serial number, or password, that is capable of being used, alone or in
conjunction with another access device or identification document, to obtain property
or services, or that can be used to initiate a transfer of property;

(62) "identification document™ means a paper, instrument, or other
article used to establish the identity of a person; "identification document” includes a
social security card, driver’s license, non-driver’s identification, birth certificate,
passport, employee identification, or hunting or fishing license.

* See. 18. The uncodified law of the State of Alaska is amended by adding a new section
to read:

APPLICABILITY. This Act applies to acts and offenses committed or completed on

or after the effective date of this Act.

* Sec. 19. This Act lakes effect immediately under AS 01.10.070(c).

SB0259B -7- CSSB 259(JUD)
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or465-2450 STATE OF ALASKA

FAX (907) 465-2029
Mail Stop 3101

State Capitol
Juneau, Alaska 99801-1182
Deliveries to; 129 6th St., Rm. 329

M FMORANDI1I M March 9, 2000

SUBJECT: Sectional Summary of CSSB 259(JUD), Draft, DATED 3/2/00.
(Work Order No. 2 1-LS12S4\1)

TO: Senator Robin Taylor
Attn: Jim Pound

FROM: Gerald P. Luckhixupu)”
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary
matter, please note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill - the bill itself is the best statement of its contents.

Section 1. Amends AS 11.41.455(a), sexual exploitation of a minor, by expanding the types
of media involved.

Section 2. Makes a corresponding change to the change made in sec. |I.
Section jL Changes the ways a person may commit theft in the third degree.

Section 4. Changes the existing crime of fraudulent use of a credit card to fraudulent use of
an access device.

Section 5. Changes the existing crime of obtaining a credit card by fraudulent means to
obtaining an access device or identification document by fraudulent means.

Section 6. Creates the new crime of criminal impersonation in the first degree.

Section 7. Makes the existing crime of criminal impersonation, criminal impersonation in
the second degree.

Section 8. Expands the definition of business record.

Sections 9 and 10. Makes the existing crime ofdeceptive business practices a class C felony
if the defendant uses a computer to commit the offense.

Section 11. Expands the ways to commit the crime of criminal use of a computer.



Senator Robin Taylor
March 9, 2000

Page 2
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16.
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Adds a definition for purposes of the crime of criminal use of a computer.
Adds a definition for purposes of our crimes relating to property.
Expands the definition of distribution for purposes of child pornography.
Amends the definition of property in our criminal code.

Adds new definitions to our criminal code.

Provides an applicability section.

Provides an immediate effective date.



Alaska State Troopers
WHITE COLLAR CRIME SECTION

* * * * * * * * * * * * *

The White Collar Crime Section is charged with the duties of coordinating and or investigating
selected acts of forgery, fraud, embezzlement, unsworn falsification, perjury, credit card crimes,
politicaIIY sensitive matters, crimes which involve computers, to include forensic data recovery
and analysis along with other investigations designated by the commander of the Criminal

Investigation Bureau.

Currently, the White Collar Crime Section consists of one Sergeant and two Investigators.
Investigators assigned to the White Collar Crime Section _manx times deal with complex cases
that require many hours of document analysis in order to identify criminal violations. They work
closely with prosecutors within the Department of Law's Office of Special Prosecutions and

Appeals.

The Alaska State Trooper's White Collar Crime Section is a voting member of the National White
Collar Crimes Center. This allows the section to draw on the many services and resources they
provide, such as up to date training, data and document analysis, intelligence data bases,
computer and network expertise and many other helpful tools that the white collar crime

investigator may need.

Members of the White Collar Crime Section, while not auditors, have received specialized
training in Fraud and Financial Crimes Investigative Techniques, Complex Crimes Case
Management, the Investigation of Internet Crimes, and Computer Forensics.



FISCALNOTE

STATE OF ALASKA BILL NO. CSSB 259 (JUD)
2000 LEGISLATIVE SESSION
Revision Date/Time (Note ifcorrection) 4-Apr-00 Dept. Affected Administration

Title An Act relating to crimes and offensesrelating BRU Legal and Advocacy Services
to aural representations, recordings ... Component Public Defender Agency

Sponsor Senator Taylor

Requester (S) FIN Component No. 1631
Exper dltures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services
Travel 3.3 3.3 3.3 3.3 3.3 3.3
Contractual 1.7 117 1.7 117 117 117
Supplies
Equipment 6.5 5.0 5.0 5.0 5.0 5.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 21.5 20.0 20.0 20.0 20.0 20.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 21.5 20.0 20.0 20.0 20.0 20.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 21.5 20.0 20.0 20.0 20.0 20.0

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attacha separate page if necessary)

See attached.

Prepared by:  Barbara Brink, Director Phone  264-4414

Division Public Defender Agency Date/Time (.
Approved by Commissioner- Robert Poe/drTj I Ti&U2MZ Date ~ /G [t)'0
Agency Department df Administration

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES T&GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
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FISCAL NOTE
STATE OF ALASKA BILL NO: CSSB 259 (JUD)

2000 LEGISLATIVE SESSION

Analysis (continued)

This bill amends current law and adds new statutes to enable prosecution of a wide variety
of computer-related offenses.

Prosecution and defense of these offenses will require sophisticated technical expertise.
The Public Defender Agency does not currently have the computer equipment and the staff
who have the technical knowledge necessary to defend criminal cases that could be brought

under this new legislation.

It is difficult to predict how many additional cases the Public Defender Agency would be
appointed to if this bill becomes law. The Department of Law has estimated that there
would only be ten additional cases prosecuted in the first year and says it does not
anticipate much in the way of increased workload. The Public Defender Agency is
concerned about these estimates. This is a very broadly worded bill that would make
unlawful a wide range of activity on individual personal computers, computer networks, and
on the Internet. Although the Agency has concerns about the impact of this legislation in
coming years, we will use the Department of Law's estimates.

The Public Defender Agency does not currently have the sophisticated computer equipment,
software, peripherals, and associated communication devices that are necessary for the
defense of these cases. We are requesting a one-time equipment purchase for our
Anchorage office and plan to use this equipment as a resource for the rest of the state, too.
We are paralleling the Department of Law's requests in terms of maintenance of this
equipment, contractual services for training and employee travel. We are adding a small
additional amount in contractual services anticipating that one case will go to trial in which

we will need the services of an expert witness.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 259 (JUD)
2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected Law

Title "An Act relating to crimes and offenses relating BRU Criminal Division

to aural representalions,... access devices .. computers: ..* Component 1stJudicial Dist: 4th Judicial Dist:
Sponsor Senator Taylor Criminal Appeals/Special Litigation

2198:2201:2203

Requester Senate Judiciary Committee Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services

Travel 3.3 3.3 3.3 3.3 3.3
Contractual 6.7 6.7 6.7 6.7 6.7
Supplies

Equipment 5.0 5.0 5.0 5.0 5.0 5.0

Land & Slruclures
Grants &Claims

Miscellaneous
TOTAL OPERATING 15.0 15.0 15.0 15.0 15.0 15.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) T
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts |
1003 GF Match

1004 GF 15.0 15.0 15.0 15.0 15.0 15.0
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify T,pe)
TOTAL 15.0 15.0 15.0 15.0 15.0 15,0

Estimate of any current year (FY2000) co3t:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attacha separate page If necessary)

CSSB 259 (JUD)amends and expands the substantive criminal lav/ to address the use of computers and
othertechnology inthe widespread perpetration of crimes. Child pornography, theft of personal
information with the intent to defraud, theft of personal information resulting in damage toa person’s
financial reputation, deceptive business practices, mhacking" to get unauthorized information or introduce
false information, and introducing damaging viruses, are all offenses where technology has offered new
ways for criminals to victimize individuals. The amendments in this bill will update existing law to help law
enforcement prosecute those who cause harm to others through the use of computers arid other

technology.

/
Prione 465-5370
Division Attorney Genoa's dVlice C Date/Time 3/21/00. 11:39 AM
Approved by Commissioner rj(far/vYBruce M. Botelho. Attorney General Date 3/21/00
Agency (] ~ Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution Information, call Iric Governor's Legislative Ollice

(R«vKW9]2000tn)orm«<*OMB Page 10f2



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 259 (JUD)
2000 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Much of the bill expands on existing crimes already being prosecuted, and is not anticipated to cause
increased workload. The new crimes defined in the bill are expected to result in approximately ten new
prosecutions in the first year, with the numberincreasing in future years. These new white-collar cases
will be handed by existing staff. Although no new personnel are believed to be necessary, other

resources will be needed.

Investigation and prosecution of cybercrimes require that the prosecutor keep up with the constantly
changing world of information technology. Those who use computers to commit crimes are very
knowledgeahle about technology, and usually have state-of-the-art equipment. Prosecutors must have
the same or better knowledge and equipment as those who use the equipment for illegal purposes.

The Depc. .ment of Law intends to have three ol itsprosecutors specialize in this technology driven area
of law: one in Anchorage OSPA, and one each inthe Juneau and Fairbanks district attorney's offices.
These assistant district attorneys will need on-going training to stay ahead of the inventive ways people
come up with to use technology to cause harm to others and to keep up with how law enforcement is
lesponding in etherjurisdictions. The department estimates $10.0 per year will be spent on training,
divided equally between the three components. S5.0 per yearisincluded to maintain state-of-the-art
computerequipment, software, peripherals, and associated communications devices in Anchorage
OSPA as a resource forthe entire Criminal Division to use in preparing and presenting its cases.

Page 2 of 2



Hl FISCAL NOTE ) £ -
STATE OF ALASKA W bill Version: a-SSR firm*)
2000 Legislative Session (S) Publish Date:
Revision Date:  04/05/00 Dept. Affected  Public Salety
Title:  An Act relating to crimes involving computers, access BRU AK State Troopers
devices, other technology and identification documents Component  Criminal Investigations Bureau
Sponsor:  Senator Robin Taylor
Requester: Senate Finance Committee Component Serial No. 830

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FYO01 FY02 FY03 FYo4 FY05 FY06
Personal Services 0.0
Travel 0.0
Contractual 7.8 7.8 7.8 7.8 7.8 7.8
Supplies 0.0
Equipment 15.0
Land & Structures 0.0
Grants & Claims 0.0
Miscellaneous 0.0

TOTAL OPERATING 22.8 78 7.8 7.8 7.8 7.8
|CAPITAL EXPENDITURES | | )
[CHANGE IN REVENUES [ 1 I | | |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0
1003 GF Match 0.0
1004 GF 22.8 7.8 7.8 7.8 7.8 7.8
1005 GF/Program Receipts 0.0
1037 GF/Mental Health 0.0
1091 Designated Program Receipts 0.0

TOTAL 22.8 78 7.8 7.8 7.8 7.8

Estimate of any current year (FY00) costs: 0.0
POSITIONS
Full-time
Parl-time
Temporary
ANALYSIS: (Attach a separate page it necessary)

CSSB 259 (JUD) amends and expands the substantive criminal law to address the use of computers and other
technology inthe widespread perpetration of crimes.

This fiscal note funds an equipment requestin FYQ0L to provide computer equipment adequate to meet new and
expanded responsibilities provided for in this legislation. In addition, the request by the Department ot Public
Safety to provide training in this new field is included in the fiscal note at $7.8 per year.

Date:  4/5/00
Phone: 465-2995

Date:  4/5/00
Phone: 465-2828
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Alaska Association of Chiefs of Police

April 5,2000

Senator Robin Taylor

Alaska State Legislature
Stale Capitol (MS 3100)
Juneau, AK 99801-1182

Dear Senator Taylor:

On behalf of the Alaska Association of Chiefs of Police, | am writing in support of
Committee Substitute for Senate Bill 259.

Several important issues are addressed by this bill, including the crime of assuming
another's identity by use of various access devices. The bill would provide severe
penalties for those who obtain devices and documents to use in the further
commission of crimes and who destroy the lives, businesses, credit, and credentials

of innocent victims in the process.

CS for SB 259 also addresses the need for criminal liability in cases where self defense
is used all to frequently to avoid prosecution for a criminal act. Current Alaska law
makes it extremely difficult to prosecute defendants who use self defense as an
excuse to cover up illegitimate and often times deadly behavior. Limitations must be
made to protect the lives of ire ocent victims as well punish those who harm others

intentionally.

Duane S. Udland, President
Alaska Association of Chiefs of Police



Impostor gains access
to couple’s savings

By AMANDA BOHMAN

Staff Witer
When Nanc

letter from

Kuhn received a
er credit union

asking to verify her change of ad-

dress to Juneau, she knew there
was a mistake. o

The Kuhns, who live in Fair-
banks, hadn't moved to Juneau
and didn't plan to.

Kuhn called Alaska USA Fed-
eral Credit Union to tell them the
address change was wrong.
That's when she learned of the
four withdrawals from her ac-
count. _

Someone Fosmg as her hus-
band not only changed the ad-
dress of the account but had most
of the money—$4,900— wired to

Geo%ghla. . .
~"This is a case of stolen iden-
tity," Kuhn said. “ It's a thing we
all"read about, but it never hap-
pens to us." .
The impostor made the first
three withdrawals, each for $1-
000, the same day as the address
ch_ange on Jan. 14, The fourth
withdrawal, for 31,900, was made
a day later. .
In Joneshoro, Ga., the im-
postor showed up at a Western

union's
would Frobably investigate the
fraud, a

Union office carrying a fake mili-
tary identification card with Eu-
ene Kuhn's name and Social
ecurity number on_it, Nancy
Kuhn said credit union officials
told her. The person knew Eu-
gene's credit union savings ac-
count number and the date the
account was opened. The only
thing the impostor got wrong,
Kuhn said, was her husband’s
birthdate,

Jack Simmonds, senior vice

resident of operations at Alaska
SA, said the credit union asked
Western Union to compare the
signature at the wire service with
the signature on the account.
When ~they
credit
Kuhns.

didn't match, the

union reimbursed the

"| don't think people should

be concerned,” Simmonds said.
"The credit union has made this
person whole. The member has
not lost any money."

the credit
company

Simmonds said
insurance

ong with the FBI.
He said that for security rea-

sons he could not comment on uc-

Seo THEFT, Pago A-8
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THEFT: Impostor steals $ . . .

Continued from Page A-1

cess accounts at the credit union.
But he said credit union mem-
bers have the- option of having a
password. "We take every rea-
sonable step to keep accounts se-
cure."

The credit union was almost
too secure for Kuhn at one point.
She said she closed one of-the
couple's accounts in a huff last
fall ‘because the credit union de-
manded both her driver's license
number and her Social Security
number for a withdrawal receipt.
Kuhn said she was willing to
show that information but re-

fused to let the bank put it on her
receipt, in case it fell out of her
purse or something, she said.

Kulm said the credit union
told her it would need the name,
types of accounts at the credit
union, Social Security number
and date of birth from someone
to access bank records. The
couple is perplexed as to how
someone could get that informa-
tion, which is supposedly private.

_ Kuhn said her hushand is "a
little bit sloppy” but that he’s
never lost anythm?. "I don't
think he ever misplaced one of

the statements. | keep track of
those.”

The couple opened the savings
account in 1975, hefore the credit
union was bought by Alaska
USA, Kuhn said.

She and her husband don't
know anybody in Joneshoro,
which is a busy suburb of At-
lanta.

Fairbanks police referred
Kuhn's complaint to the FBI
Neither the Fairbanks FBI bu-
reau or the Anchorage bureau
have begun investigating.



FISCAL NOTE No. A

STATE OF ALASKA Bill Version: 39 @TmI

2000 LEGISLATIVE SESSION (S) Publish Date: A-23--qD

Revision Date/Time (Note if correction) 21-Mar-00 Dept. Affected Administration

Title "An Act relating to criminal impersonation’ BRU Legal and Advocacy Services
Component Public Defender Agency

Sponsor Senator Taylor

Requester (S)Jub Component No. 1631

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006

Personal Services 46.5 46.5 46.5 46.5 46.5 46.5

Travel 3.5 3.5 3.5 3.5 3.5 3.5

Contractual 26.3 26.3 26.3 26.3 26.3 26.3

Supplies 1.9 1.9 1.9 1.9 1.9 1.9

Equipment 6.5 0.0 0.0 oT 0.0 0.0

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 84.7 78.2 78.2 . 18.2 78.2 78.2

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) j

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 84.7 78,2 78.2 78.2 78.2 78.2
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)
TOTAL 84.7 78.2 78.2 78.2 78.2 78.2

Estimate of any currentyear (FY2000) cost:

POSITIONS

Full-time 1 1 1 1
Part-time

Temporary

ANALYSIS:  (Attacha separate page ifnecessary)
This hill amends current law and adds new statutes to enable prosecution of a wide variety of computer-related offenses.

Prosecution and defense of these offenses will require sophisticated technical expertise. The Public Defender Agency does not
currently have staff who have the technical knowledge necessary to defend criminal cases that could be brought under this new

legislation.

The Public Defender Agency will need to hire a Programmer Analyst | in order to consult with and train the attorneys appointed to
defend these cases. The Programmer Analyst will be based in Anchorage. In addition to providing technical assistance on
Individual cases in Anchorage, the Programmer Analyst would also be responsible for training attorneys and investigators in all
Public Defender Agency offices on technical issues in these cases. One-time equipment costs for computer equipment is also

included In the first year.

Prepared by:  Barbara Brink, Director Phone  264-4414
Division Public Defender Agency ) . DatefTime

Approved by Commissioner- Robert Poe, l/[a j - Date 3 10 Q
Agency Department mAaministration I\ / /

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TQjotavERNOR'S LEGISLATIVE OFFICE
For further distribution Information, call the Governor's Legislative Office
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Senator DaveDonley
ALASKA STATELEGISLATURE

Memorandum

To: Representative Pete Kott, Chair of the House Judiciary Comm ittee

Fr: Senator Dave Donley'jx

Dt: March 22, 2000
Re: Scheduling SB 268 for a hearing in the House Judiciary Committee -- "An

Act relating to mandatory 99-year terms of imprisonmentfor persons convicted
of certain murders.”

| request that you schedule SB 268 "An Act relating to mandatory 99-year terms of
imprisonmentfor persons convicted rf certain murders." for consideration in the

House Judiciary Committee at your earliest possible convenience.

Senate Bill 268 would require those convicted of murder in the first degree to be
sentenced to a mandatory term of imprisonment of 99 years when the defendant
convicted of the murder personally caused the death of a person, other than a

participant, during a robbery.
This measure passed the Senate unanimously.

Thank you for considering this request.

DD/hrn

Vice-Chair, Senate Finance Committee « Chair, Capital Budget Subcommittee « Co-Chair, Anchorage Caucus
Member: Senate Judiciary Committee » Senate Labor & Commerce Committee « Legislative Council
Junuury-May: STATE CAPITOL « JUNEAU, ALASKA +99801-1182 + (907) 465-3892 « FAX: (907) 465-6595

Junc-Oecember: 716 W. 4TM AVE. 48TE. 430 « ANCHORAGE. ALASKA m9501 +(907) 269-0234 * FAX: (907) 269-0238
www.nkrcpuhlicaiis.org/Dnnlcy.litm « www.lcgis.statc.uk.us/scnate/donley.htni
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Senator DaveDonley
ALASKA STATE LEGISLATURE

SPONSOR STATEMENT

Senate Bill 268
“An Actrelating to mandatory 99-year terms of imprisonment
FOR PERSONS CONVICTED OF CERTAIN MURDERS.”

Senate Bill 268 would require those convicted of murder in the first degree to be
sentenced to a mandatory term of imprisonment of 99 years when the defendant
convicted of the murder personally caused the death of a person, other than a

participant, during a robbery.

SB 268 is in direct response to the recent increase in murders of late night
restaurant workers and taxi drivers and was introduced at the request of the
Alaska Hospitality Association. A clear message needs to be sent to would be
robbers who believe it necessary to take another life during a robbery. Any such
action is not going to be tolerated by the people of Alaska. The lives of our
mothers, daughters, sons and fathers who work these late shifts are too precious
for us to stand idly by and watch as this trend continues.

Senate Bill 268 would add this new standard to three existing provisions of law
authored by Senator Donley in 1990 that also require the mandatory 99 year
sentence when:

* The defendant is convicted of the murder of a uniformed or otherwise
clearly identified peace officer, fire fighter or correctional employee
who was performing professional duties at the time of the murder;

» The defendant has been previously convicted of a murder in the first
degree; or

 The court finds clear and convincing evidence that the defendant
subjected the victim to substantial physical torture.

By brutally taking lives during robberies, these offenders have demonstrated
their wanton disregard for life. Such people need to know such evil actions will
have serious consequences. SB 268 sends a clear message to potential future
robbers not to kill.

DD/hrn

Vice-Chair, Senate Finance Committee « Chair, Capital Budget Subcommittee « Co-Chair, Anchorage Caucus
Member: Senate Judiciary Committee « Senate Labor & Commerce Committee « Legislative Council
January-May: STATE CAPITOL « JUNEAU, ALASKA +99801-1182 + (907) 465-3892 « FAX: (907) 465-6595

Junc-Dccember: 716 W. 4TH AVE. « STE. 430 « ANCHORAGE, ALASKA 99501 ¢ (907) 269-0234 « FAX: (907) 269-0238
www.nkrtpubllcnns.org/Donlcy.htm « www.legls.state.ak.us/scnnte/donley.htm
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SENATE BILL NO. 268
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY SENATORS DONLEY, Taylor, Halford, Leman
REPRESENTATIVE Masek

Introduced:  2/11/00
Referred: Judiciary, Finance

A BILL
FOR AN ACT ENTITLED
"An Act relating to mandatory 99-year terms of imprisonment for persons

convicted of certain murders.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.55.125(a) is amended to read:
(a) A defendant convicted of murder in the first degree shall be sentenced to
a definite term of imprisonment of at least 20 years but not more than 99 years. A
defendant convicted of murder in the first degree shall be sentenced to a mandatory
term of imprisonment of 99 years when
(1) the defendant is convicted of the murder of a uniformed or
otherwise clearly identified peace officer, fire fighter, or correctional employee who
was engaged in the performance of official duties at the time of the murder;
(2) the defendant has been previously convicted of
(A) murder in the first degree under AS 11.41.100 or former

AS 11.15.010 or 11.15.020;

SI10268A . -1- SB 268
New Text Underlined [DELETED TEXT BRACKETED]
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(B) murder in the second degree under AS 11.41.110 or former
AS 11.15.030; or

(C) homicide under the laws of another jurisdiction when the
offense of which the defendant was convicted contains elements similar to first
degree murder under AS 11.41.100 or second degree murder under

AS 11.41.110; [OR]

(3) the court finds by clear and convincing evidence that the defendant

subjected the murder victim to substantial physical torture; or

(4) the defendant is convicted of the murder of and personally

caused the death mf a persora other than a particigant, -during a robberyr-1 [IOf[\CM\

- V -
* Sec. 2. The uncodified law of € State of Alaska is amen{jgd by adding a new se\cti\or(%

to read:

APPLICABILITY. This Act applies to offences committed or or after the effective

date of this Act.

SB 268
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A LASKA STATE LEGISLATURE

Sen.Robin Taylor, Chair State Capitol

Sen. Rick Halford, Vice-Cliair Juneau, AK 99801-1182

Sen. Dave Donley (907) 465-3717 fax: 465-3922
Sen. John Torgerson \ Interim

Sen. Johnny Ellis 716 W. 4 hAve. Suite 540

Anchorage, AK 99501
(907) 269-0220 fax:269-0163

Senate Judiciary Committee

Representative Pete Kott

Chair, House Judiciary Committee
State Capitol, Room 118

Juneau, Alaska 99801-1182

Dear Representativj*cmty

Please accept this letter as a request for the House Judiciary Committee to consider CS for Senate Bill 286. “An
Act relating to the duties and powers of the attorney general.”

This bill is the result of work conducted during the interim by the sub-committee on privatization. That panel
determined that the attorney general is not a constitutional officer. Based on that, the legislature may by statute

define the AG’s role and responsibilities.

Attached you will find a copy of the Bill, Sponsor Statement, and other supporting information. Thank you for
considering and scheduling this bill as soon a possible. If you have any questions, please feel free to contact

Jim Pound*br me.

>in L. Taylor
Senator

Attachments
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ALASKA STATE LEGISLATURE

Sen. Robin Taylor, Choir

Sen. Rick Halford, Vice-Chair State Capitol

Sen. Dave Donley Juneau, AK 99801-1182
Sen. John Torgerson (907)465-3717

Sen. Johnny Ellis Fax: 465-3922

Senate Judiciary Committee

SPONSOR STATEMENT
SB 286

"An Act relating to the duties and powers of the attorney general."

SB 286 is an attempt to clarify the duties of the Attorney General, place into statute that the Attorney General
shall defend the Constitution of the Slate of Alaska, and put into law that the Legislative power to make
appropriations constrains and limits the Attorney General’s authority to settle cases.

The Judiciary Committee worked closely with members of the Subcommittee on Privatization and considered
recommendations. The subcommittee found, and the Depaitment reluctantly agreed, that the Attorney General
is NOT a constitutional officer and that the Legislature, by statute, may define the role and responsibilities of
the head of the Department of Law.

It is the intent of this legislation that the Attorney General defend and uphold the Constitution of the State of
Alaska, and that any settlement entered into by the Attorney General which recognizes a present or future duty
or obligation on the part of the State which is not contained in statute or for which appropriations have not been
provided must expressly provide that the duty or obligation is subject to appropriation by the Legislature.
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CS FOR SENATE BILL NO. 286(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE SENATE JUDICIARY COMMITTEE

Offered:  3/23/00
Referred:  Rules

Sponsor(s):  SENATE JUDICIARY COMMITTEE
A BILL

FOR AN ACT ENTITLED

"An Act relating to the duties and powers of the attorney general."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.23.020(b) is amended lo read:
(b) The attorney general shall
(1)defend the Constitution of the State of Alaska;
12} [(1)] bring, prosecute, and defend all necessary and proper actions
in the name of the state for the collection of revenue;

(3) [(2)] represent the state in all civil actions in which the state is a
party;

(4) [(3)] prosecute all cases involving violation of state law, and file
informations and prosecute all offenses against the revenue laws and other state laws

where there is no other provision for their prosecution;

£5} [(4)] administer stale legal services, including the furnishing of
written legal opinions to the governor, the legislature, and all state officers and

departments as the governor directs; and give legal advice on a law, proposed law, or

SB0286B 1- CSSB 286(JUD)
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proposed legislative measure upon request by the legislature or a member of the
legislature;
£6) [(5)]draft legal instruments for the state;
£7) [(6)] make available a report to the legislature, through the
governor, at each regular legislative session
(A) of the work and expenditures of the office; and
(B) on needed legislation or amendments to existing law;
AN perform all other duties required by law [OR WHICH
d UStJAfcfc-Y PERTAIN TO THE OFFICE OR ATTORNEY GENERALTNTTSTATEt;—
- W €.
£9} [(8)] prepare, publish, andrevise as it becomes useful or necessary  jiQ
to do so an information pamphlet on landlord and tenant rights and the means of I
making complaints to appropriate public agencies concerning landlord and tenant L
rights; the contents of the pamphlet and any revision shall be approved by the
Department of Law, division of consumer protection, before publication.
* Sec. 2. AS 44.23.020 is amended by adding a new subsection to read:
(d) The attorney general may, subject to the power of the legislature to enact
laws and make appropriations, settle actions, cases, and offenses under (b) of this

sectionj in AvhicTTTlie attorney general represents the state and in which the state is a

Acojlolvi)y d-LClco
=# CC iCLjpirtlc CV\ CJLN>3yvb-i'li W o o f ACsS . _
\MS p~Uiae.Kov7. pefbihoy Vo viat- OvimYi Wo
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

Mail Stop 3101

MEMORANDUM March 23, 2000

SUBJECT: CSSB 286(JUD) (Work Order No. 1-LS1512\G)

TO: Senator Robin Taylor, Chair
Senate Judiciary Committee
Atm: Sue Mossgrove

FROM: Kathryn L. Kurtz »
Legislative Counsel

Enclosed is the bill you requested, in final form.

The purpose of this memo is to explain why this version looks different than the previous
draft.

The deletion of the words "state, including the" in line 5 of the previous version of the bill
(1-LS1512\A) means that there is no longer any substantive change to AS 44.23.020(a). The
change to the catch line deleting the word "and" is not substantive; that is a clean-up change
made Dby this office. The catch line is not law. Since there is no substantive change,
subsection (a) should not be included in the bill. The enclosed version reflects this.

The new subsection relating to the power of the attorney general to settle actions, on page
2 line 15 ofthe \A version, is being added as a new subsection (d), rather than subsection (c).
This re-ordering will not change the legal effect of the bill. There may be a logical
preference, however, to place this more general material before the existing date-specific
material dealing with title to submerged lands in the current subsection (c).

If this is the case, and the bill is enacted, you may request that the revisor re-letter these
subsections so that the new material on settling actions comes before the existing subsection
on title to submerged lands by simply sending a letter to the revisor. The revisor is
empowered to renumber parts of sections under AS 01.05.031.

These changes shorten the bill, and will, we hope, make it easier for the reader to quickly
identify what is being changed. Thank you for your understanding. Please call me if you

have any questions.

KLK:pl
00-107.pIm
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

State Capitol

Juneau, Alaska 99801-1182

Deliveries to; 129 6th St., Rm. 329

MEMORANDUM March 16, 2000

SUBJECT:

No 21-LS1512VvD)
TO: Senator Robin Taylor
FROM: Kathryn L. Kurtz \C t-

Legislative Counsel

SB 286: Powers and Duties of the Attorney General (Work Order

You asked 1) whether it would be possible, by statute, to make the attorney general
terminable only for cause, and 2) how states such as New York, which do not give the
attorney genera] common law powers, define the powers of the attorney genera] in statute.

Hiring

and Firing the Attorney General

The powers and duties of the governor relating to department heads are set forth in Article
I1l, sections 24 - 26 of the Constitution of the State of Alaska:

SECTION 24. Supervision. Each principal department shall be under the
supervision of the governor.

SECTION 25. Department Heads. The head of each principal department
shall be a single executive unless otherwise provided by law. He shall be
appointed by the governor, subject to confirmation by a majority of the
members of the legislature injoint session, and shall serve at the pleasure of
the governor, except as otherwise provided in this article with respect to the
secretary of stale. The heads of all principal departments shall be citizens of

the United States.

SECTION 26. Boards and Commissions. When a board or commission is at
the head of a principal department or a regulator}' or quasi-judicial agency,
its members shall be appointed by the governor, subject to confirmation by
a majority of the members of the legislature in joint session, and may be
removed as provided by law. They shall be citizens of the United States. The
board or commission may appoint a principal executive officer when
authorized by law, but the appointment shall be subject to the approval of the

governor.



Senator Robin Taylor
March 16, 2000
Page 2

Section 25 provides that department heads serve "at the pleasure of the governor." That
phrase indicates an at-will employment relationship. However, section 25 also provides that
"the head of each principal department shall be a single executive u.iless otherwiseprovided
by law." (emphasis added). If the legislature establishes a board or commission to iiead a
department, the legislature can also provide in statute for the removal of that board or

commission.

In at least one case, under Article 111, section 26, the legislature has provided for a board to
head a principal department. The Board of Education heads the Department of Education
and Early Development. AS 14.07.010. Members of the Board of Education serve at the

pleasure of the Governor. AS 14.07.115.

Arguably the legislature could by statute provide for a board or commission to head the
department of law, and specify that the members of the board or commission may only be
terminated for cause. However, as long as the attorney general is a single executive at the
head of the department of law, | believe it would require a constitutional amendment to make

the attorney general terminable only for cause.
Statutory Powers of Attorney General in Other States

The powers and duties of the attorney general are analyzed at some length in Slate v. Breeze,
873 P.2d 627, 632-34 (Alaska App. 1994). Based on that case, it appears that the effect of
the change in SB 2S6 to AS 44.23.020(b)(7), removing the phrase "or which usually pertain
to the office of attorney general in a state,” would be to remove the common law powers of
the attorney general, and limit him to the powers granted by statute. That case also compares
the current status of Alaska's attorney general with that of New York's attorney general. In
New York, the powers of the elected attorney genera] are limited to those granted in statute,
and not supplemented by the common law. Id. at 635. Still, the statutory duties of New
York's attorney general arc quite broad. See 5 Executive Law sec. 63 (copy attached).

There may be other states which have taken an approach similar to New York's; ifyou would
like me to identify those states and the respective powers and duties of the attorney general

in each, let me know.
I hope this is helpful.
KLK:glc:jr
00-129.glc

Enclosure
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Aimulatluiu:
POty\?earptpooi%F%Pnogmotlchue?”ocrOty(i)%eyr. JzosrAtT_rE\ZSclomincing at or after capiralion of term

§ 62. Assistants

1. The nttorney-general may appoint such assistant attorneys-general, deputy
assistant attorneys-general and attorneys as he may deem necessary and fix
their compensation within the amounts appropriated therefor. Whenever

deputy or deputy attorney-general is referred to or designated in any law,
contract or document such references or designations shall be deemed to

refer to and include assistant attorneys-general, deputy assistant attorneys-
general or attorneys appointed by the attorney-general.

HISTORY:

Add, L 1951, ch 800, § I, eff July I, 1951, with jubilance transferred from § 61,
Squégformerly entire section, so numbered sub 1, L 1962, ch 654, { 1, eff April 19,

Sub 2, add, L 1962, ch 654, } I; repealed, L 1966, ch 391, § 4, elf June 1, 1966.
NOTES:

Repent Notes:

(1966, ch 3911 The purpose of this ait was to provide workmen's compensation
coverage for volunteers duly accepted in Slate service. The act repealed sections
of the Education, Executive and Mental Hygiene Laws providing special author-

it¥ t0 Eroyig]e Coverage for volunteers. Such special provisions are unnecessary as
aTesult ot this general’law.

CROSS REFERENCES:

This section referred to in §§ 70, 73.

Powers and duties of deputies, generally, CLS Pub O j 9.
FEDERAL ASPECTS:

Assistant Attorneys General of the United States, 28 USCS { 506.

RESEARCH REFERENCES AND PRACTICE AIDS:
96 NY Jur 2d. State of New York §$ 25.
7 Am Jur 2d, Attorney General § 10.

63A Am Jur 2d, Public Olhccrs and Employees §§ 567-577.
Annotations:

Liability of clerk of court, county clerk or pruthonotary, or surety on bond, fur
negligent or wrongful acts of deputies or assistants. 71 ALR2d 1140.

CASE NOTES
The scheme of the itaiule is the pajmenl by the  duties, is rubjeci lo audil by the county uMurit

ART 5

JERT 5 EXECUTIVE LAW 8§63

. Ihc IMncd forces, is nut entitled lo a hearing
Ljjtuant to { 75113(b) of Ihe Cisil Sersiee Law
foi, while that Slituli requires that a veteran be
Wen » heatmg, it ea,cpls a prison who holds the
position of "deputy” ‘and Assistant Allurneys.
*General arc dePut|es within Ihe meaning of para*
eriph (b): seetiuni 62 xnd 63 of |he Executive
La* contemplate delcgalion of ihe Attorney,
fcaoeril'i authority to Aisistant Attorneys.
General. In addition, the general nature of the
potliiun-lhc responsibilities, duties and (unc-
tions—dictates that Assistant Attorneys-Gcneti!
be held to be deputies of the Attorney-General.
lyc Lucia v Lefkowin (1978, 3d Depf) 62 Agp

iv2d 674. 406 NYS2J 130, affd (1979) 48 NY2d
901, 424 NYS2d 897,400 NE2d 1349.

i In ptocch|n% brought by Hosiers for construc-
tion of will. A tornex Genctal, who appealed in

E)e proceeding on behalf of the ultimate charitable

cneficiaiics. was not entitled to an allowance fot
attorney feta out ol the genetal estate assets which
were the subject of the construction proceeding. In

ie Estate of Dow (1977) 90 Mix 2d 930, 396
NYS2J 979, affd without op tub nont In re Ma-
rine MidlanJ UanL-Kochcster (1978. ath Dcpi) eb
App Div 2d 985. - 111 NYS2J 882.

Where there was no evidence whether the
attorney-general acted under this section or under
former 165 (now §67) in appointing a deputy
attorneK, the salary of Ihe deputy was not exempt
fiom the federal income las where he hud no
position of permanent or continuous (enure and
was free to carry on concurrently his general law
practice Commissioner v Murphy (1934, CA2) 70
F2d 790. 14 AFTR 194. cert den (1934) 293 US
596. 79 L Ed 690.53 S CI I11.

In light of ihe Pub Qil §9, it seems probable
that deputies whose appointment is authorised by
this section arc the regular members of the stall of
Ibe attorney-general. Commissioner v Murphy
(1934, CA2J 70 F2d 790, 14 ARK 194, cert den
(1934) 293 US 396. 79 L Ed 690.53 SCI 111,

t.

§ 63. General duties

Titc attorney-general shall:
1 Prosecute and defend all actions and proceedings in which (lie slate is
interested, and have charge and control of all the legal business of the
departments and bureaus of lhe stale, or of any olliec thereof which
requires the services of attorney or counsel, in order to protect the
interest of the slate, but this section shall not apply to any of (he military
department bureaus or military oflices of the stale. No action or proceed-
ing affecting the properly or interests of (he state shall be instituted,
defended or conducted by any department, bureau, board, council, ollicer,
agency or instrumentality of the state, without a notice to the attorney-
general apprising him of the said action or proceeding, the nature and
purpose thereof, so that he may participate or join therein if in his
opinion the interests of the state so warrant.
2. Whenever required by the governor, attend in person, or by one of his
deputies, any term of lhe supreme court or appear before the grand jury
thereof fur the purpose of managing and conducting in such court or
before such jury criminal actions or proceedings as shall be specified in
such requirement; in which case the attorney-general or his deputy so
attending shall exercise all the powers and perform all the duties in
respect of such actions or proceedings, which the district attorney wuuld

county of expenses of line ofliccrs in the” die- snd rejection if execisisc. Peaple ex ret. KamJ v
chirge of the county funclioni. If the expenses of Cnig 81921) 731 NY 216, 131 NE 894. otherwise be authorized or required to exercise or perform; and in any of
special deputies assigned to such duties arc cov. Assistant Atluineys.Gencfal. as members ol ihe such actions or proceedings the district attorney shall only exercise such
ered by appropriations, Ihcir allowance by rite  exempt class of the cisil setsiee, do nor hold their d £ h duti ired of him by th

aiturney-general is final, and_the duty o the positions by rtghi ot entitlement but. rasher, ai lhe powers and perform such duties as are required of him by the attorney-

counly 1s-ahsolute lo make restitution of ibe quota plcasutc of Ine Attorney-General. Dc Lucia v general or lhe deputy attorney-general so attending. In all such cases all
expended (or ill benefit: bur if the capcntca of LeAostiia (1978. 3d Dc >; 62 Ap!\PYDrV 2d 674,

sPeciaI deputies ire not covered by appropriations 406 NYS2(§ 130, affd ﬂg 9) 48 NY2d 901, 424 EXpenses mcurred by the_attorney-general, including the salary or other
allowance by the ailorncy.gencral is noi within hit NYS2d 897, 400 NE2d 1349, compensation of all deputies employed, shall be a courny charge.

aulhurily ?nd it indicatiﬁ/e lo ImposeH without re- ﬁndAmhlIanl Attohrnlelzy.Genel.{aI, WTO wali fEIUS- 3. Upon request of the governor Comptrouer secre[ary of stale, commis-
attaint or limitation, a charge upon Ihe county. A pended without pay hallowing hisit.Jiilincnt fot : : . ; L
charge in such ciicumilaucci. like other counly pcijuty and bribe leeeising and who wai a sctctan sioner of transportation, superintendent of insurance, superintendent of

74 75
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bunks, commissioner of taxation and finance or commissioner of motor
vehicles, or the head of any other department, authority, division or
agency of the state, investigate the alleged commission of any indictable
ofTense or oirenses in violation of Ihe law which the officer making tli

request is especially required to execute or in relation lo any matters
connected wiili such department, and to prosecute the person or person's
believed to have committed the same and any crime or ofTense arising oui
of such investigation or prosecution or both, including but not limited to
appearing before and presenting all such matters to a grand Jury.

4. Cause all persons indicted for corrupting or attempting to corrupt any

member or member-elect of the legislature, or the commissioner of gen-
eral services, to be brought to trial.

5. When required by the comptroller or the superintendent of public

works, pre%are proper drafts for contracts, obligations and other instru-,
ments for the use of the state.

6. Upon receipt thereof, pay into the treasury all moneys received by him
for debts due or penalties forfeited to the people of the state.

7. He may, on behalf of the state, agree upon a case containing a
statement of the facts and submit a controversy for decision to a court of
record which would iiave jurisdiction of an action brought on (he same
case. He may agree that a referee, to be appointed in an action to which
the state is a party, shall receive such compensation at sucli rate per day
as (lie court in the order of reference may specify. He may with the
approval of the governor retain counsel to recover moneys or property
belonging to (he state, or to the possession of which (lie stale is entitled,
upon an agreement that sucli counsel shall receive reasonable compensa-

tion, to be fixed by (lie attorney-general, out of the property recovered,
and 'not ot?]erW| e. y ( y-9 property

8.  Whenever in his judgment the public interest requires it, the attorney-
general may, with the approval of the governor, and when directed by the
governor, shall, inquire into matters concerning the public peace, public
safety and public justice. For such purpose he may, in his discretion, and
without civil service examination, appoint and employ, and at pleasure
remove, such deputies, ollicers and other persons as he deems necessary,
determine their duties and, with the approval of the governor, fix their
compensation. All appointments made pursuant to this subdivision shall
be immediately reported to the governor, and shall not be reported to an-
other state officer or department. Payments of salaries and compensation
of officers and employees and of the expenses of ihe inquiry shall be made
out of funds provided by the legislature for such purposes, which shall be
deposited in a bank or trust company in the names of the governor and
lhe attorney-general, payable only on the draft or check of the attorney-
general, countersigned by the governor, and such disbursements shall be
subject lo no audit except by Ihe governor and lhe attorney-general. The
attorney-general, his deputy, or other ollicer. designated by him, is em-
powered to subpoena witnesses, compel their attendance, examine them
76

ARTS EXECUTIVE LAW §63

4 under oath before himself or a magistrate and require (hat any books,
records, documents or papers relevant or material to the inquiry be
v turned over to him for inspection, examination or audit, pursuant to the
<), civil practice law and rules. If a person subpoenaed lo attend upon such
S, inquiry fails to obey the command of a subpoena without reasonable
1] cause, or if a person in attendance upon such inquiry shall, without
| reasonable cause, refuse to be sworn or to be examined or to answer a
* question or lo produce a book or paper, wher. ordered so to do by the
ollicer conducting such inquiry, he shall be guilty of a misdemeanor. It
shall be Ihe duty of all public officers, their deputies, assistants and
subordinates, clerks and employees, and all other persons, to render and
furnish lo the attorney-general, his deputy or other designated ollicer,
when requested, all information and assistance in their possession and
within their power. Each deputy or other officer appointed or designated
to conduct such inquiry shall make a weekly report in detail to the
attorney-general, in form to be approved by the governor and (lie
attorney-general, which report shall be in duplicate, one copy of which
shall be forthwith, upon its receipt by the attorney-general, transmitted
by him to the governor. Any ollicer participating in such inquiry and any
person examined as a witness upon such inquiry who shall disclose to any
person other than the governor or the attorney-general the name of any
witness examined or any information obtained upon such inquiry, except
as directed by the governor or (he attorney-general, shall be guilty of a

misdemeanor.
9. liring and prosecute or defend upon request of the industrial commis-

sioner or the state division of human rights, any civil action or proceed-
ing, the institution or defense of which in his judgment is necessary for
effective enforcement of the laws of this state against discrimination by
reason of age, race, creed, color or national origin, or for enforcement of
any order or determination of such commissioner or division made pursu-

ant to such laws.
10. Prosecute every person charged with lhe commission of a criminal

olfense in violation of any of the laws of this stale against discrimination
because of race, creed, color, or national origin, in any case where in his
judgment, because of the extent of the olfense, such prosecution cannot be
clfectively carried on by the district attorney of the county wherein the
ollense or a portion thereof is alleged to have been committed, or where
in his judgment the district attorney has erroneously failed or refused to
prosecute. In all such proceedings, the attorney-general may appear in
person or by his deputy or assistant before any court or any grand jury
and exercise all the powers and perform all Ihe duties in respect of such
actions or proceedings which the district attorney would otherwise be
authorized or required to exercise or perform.

I1. Prosecute and defend all actions and proceedings in connection with
safeguarding and enforcing the state’s remainder interest in any trust

77
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which meets the requirements of subparagraph two of paragraph (b) of

subdivision two of section three hundted sixty-six. of the social services
law.

12. Whenever any person shall engage in repeated fraudulent or illegal
acts or otherwise demonstrate persistent fraud or illegality in the currying
on, conducting or transaction of business, Ihe attorney general may apply,
in the name of the people of the slate of New York, to the supreme court
of the slate of New York, on notice of five days, for an order enjoining
the continuance of such business activity or of any fraudulent or illegal
acts, directing restitution and damages and, in an appropriate case, can-
celling any certificate filed under and by virtue of lhe provisions of
section four hundred forty of the former penal law or section one hun-
dred thirty oT the general business law, and the court may nwnrd the
relief applied for or so much thereof as it may dcent proper. The word
-mfraud” or “fraudulent” us used herein shall include any device, scheme
or artifice to defraud and any deception, misrepresentation, concealment,
suppression, false pretense, false promise or unconscionable contractual
provisions. The term "persistent fraud" or "illegality” as used herein shall
include continuance or carrying on of any fraudulent or illegal act or
conduct. The term “repeated" as used herein shall include repetition of
any separate and distinct fraudulent or illegal act, or conduct which
allects more than one person.

In connection with any such application, the attorney general is autho-
rized to take proof and make a determination of the relevant facts and to
issue subpoenas in accordance with the civil practice law and rules. Such
authorization shall not abate or terminate by reason of any action or
proceeding brought by the attorney general under this section.

13. Prosecute any person for perjury committed during the course of any
investigation conducted by the attorney-general pursuant to statute. In all
such proceedings, the attorney-general may appear in person or by his
deputy or assistant before any court or any grand jury anti exercise all
the powers and perform all tlic duties necessary or required to be exer-
cised or performed in prosecuting any such person for such olfense.

«11-1)15. In any case where the attorney general has authority to institute
a civil action or proceeding in connection with the enforcement of a law
of this stale, in lieu thereof he may accept an assurance of discontinuance
of any act or practice in violation of such law from any person engaged
or who has engaged in such act or practice. Such assurance may include
a stipulation for the voluntary payment by the alleged violator of the
reasonable costs and disbursements incurred by the attorney general
during the course of his investigation. Evidence of a violation of such
assurance shall constitute prima facie proof of violation of the applicable
law in any civil action or proceeding thereafter commenced by the
attorney general.

*ll.e budded dcitgfului hit been iiiKifcJ by Ihe I'uOlnticr.
78

executive law 363

HISTORYE 1051, ch 800, J I, ell July I. toil, with jubilance transferredfrom § 6

Sub 3. adJ, L 1%5,'ch TAL § I° >md. L' IMS. ch 430. §103..1969, ch*14. § 1.
FefhMradB23 196&, L 1055. ch 5%6, § 1. L 1956, ch 118, § I: repealed, L 1965. ell

sb D 81 T 0 585 12, et Feb 27. 1962
Sub 7, mid, [ 1962 ch 310, %129, elf Sept 1. 1963,

St 9 Wiyt e Glh42ds 5% T YoM W0 597 6 1 ¢ 1963, ch 5%9, § 1, 1. 1960,
suf! 5% b L8 iddYch #3696 455, lf June 9, 1994. deemed ell April 1. 1994 (vee
FatfPér e Belowde 1. 1954, ch 698. § 2: repealed, L 1988, ch 108, § I, elf Jan |.

SuB989; add, L 1956, ch 592, § I; amd. L 1958, ch 84. §1, L 1958, ch 175, § . L
1959, ch 242, § 1, L 1962, ch 310, § 130. L 1965, ch 666. § I, L 1967, ch 680.
§33. L 1970. ch 44. §1, L 1975 ch 115 § 1. L 1977, ch 539, § I. 1. 19*1. ch

s’ §o Ssbebia’toZsidMied par, mid, L 19%5, ch *6, § 1, elf May 14, 1985.

SHB A8 duat 816823 %nS a5 ERa Ny 125802, cn 656, 81, el duly 22, 1983,
applicable lo all assurances of discontinuance entered inro on ur after the effective

dale.
NOTES:

Edjtars Npsts; ; .
cth 680, § 148, ell Sepl I, 1967, prosides as follqws; . -
g%i%ccp? as ulf?crsswe {Jreglded |gn se%t?on oneshung[e%l forty fisc of litis act
(amending Correction Last §230.a), the ptustsions of (his act do noi apply to or
?uvern the prosecution, consiction or punishment for my olfense committed prior
0 the etfcciisc dale of thir act. Such an olfense must be Fr_osecuted and punished
according lo ihe prosisiuns of law existing ai the lime of ihe commission thereof

Laigsthfgéir,nfltmT%‘,e%as%y, IQ['J ,hggrsno(tdfe{eﬂ,e&%tgﬂ'June 9, 19*34, pruiides as

éml.o\”ﬁ'is ac| shall late effect immediately Proside_d, howcser, hai:
7. The prosisiuns of sections four hundred (oti)-scten through four hundred
seventy-two of litis act shall be deemed to hasc been in lull furce and elfecl on

(d?%ﬂfﬁé%ﬁ&hﬂneag%'%Hﬁbdn%dtﬁrﬂﬁt‘bundled forly.sescil ihiough foot hundred
scsenty-tvso of tins act shall be deemed lo affect the application, <Jualilicatton,
cxpiralion_ ur repeal of any prosiston of law amended b) any of such sections and
such prosisiuns shall be applied or Wualn‘led or shall ctptrc or be deemed repealed
in lire same manner, lu the same cxlcnt and on the same dale as the case may be
as otherwise prowded by law, except that paragraph (c) uf subdivision 2 of
section 365 a u( the social Setsices law, as amended by chai)let 59 u( the laws of
19*23 and section foul hundted lifty-eighl of this set, shall remain m full force
and ellecl. as amended, notwithstanding any previously enacted piosmon of law
to the culinary, and except as ptostdrd (or in sections (our hundred sixty.two

(oa{hde 'SM?&%%@%%%HEE %H“%%@.'Ar services and any ap%ropriate council maY]

talc any steps necessity to implement sections four hundred forty.seven throug

e B R S e sl



Mark K. Johnson
13031 Windward Circle
Anchorage. Alaska 995 16
907-3-15-3S50

February 17, 2000

Senator Robin Taylor
Chairman, Judiciary Committee
Alaska State Senate

Stale Capitol Building

Juneau. Alaska 99S11

Dear Chairman Taylor:

It is recommended that the Judiciary Committee consider adding the following language to SJR
14, in lieu of the material presently contained in the proposed Section 2S(c) of Article in (See

lines 23 through 26 on page 2):

The attorney general is the legal officer of the state and
shall have duties and powers provided by law.

This language is identical to language contained in the Montana Constitution. The single
sentence captures the obligation to the state and citizens discussed by the Committee on February'
9thand also assures appropriate Legislative control over the duties and powers of the position.
The proposed language reflects a preference for simplicity in a constitutional provision.

The existing language of SJR 14 could be interpreted as setting out broader duties and powers for
the attorney general than currently exist under Alaska law. Listing specific duties and powers in
the constitution could lead to the conclusion that the attorney general’s authority in the identified
areas is broad and not subject to limitation or review. In contrast, at present the attorney general
;s tiot a constitutional officer and must base authority to act on the governor’s constitutional
power to execute the law or statutes such as AS 44.23.020. The proposed language would
preserve Legislative control over the attorney general’s powers and duties.

The Committee should understand and consider that the language providing that the attorney
general “...is the legal officer of the state...", may have the effect of vesting the holder of the
office with a new sense of independence in determining what may be in the best interests of the
state. In this regard the Committee may want to reflect on the proposed language in connection



with Article I, Section 2 of the Alaska Constitution, which provides that: "All political power is
inherent in the people. All government originates with the people, is founded upon their will
only, and is instituted solely for the good of the people as a whole." When read together, |
believe that the two provisions achieve the result sought by the Committee.

Under the proposed language the attorney general may assume a different role in state
government than if the constitution were to provide that “...the attorney general shall

be the legal adviser of the state officers.” This latter language is found in the constitutions of
Utah and Washington and seems to lack the notion of obligation to the state and citizens sought

by the Committee. Discussion on this point may be appropriate.

If I can provide further assistance to the Committee on this topic, please let me know.

Sincerely,

Mark K. Johnson
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Mark K. Johnson

13631 Windward Circle RECEIVED
Anchorage. Alaska 99516
907-345-3S50 JAN 2 4 2000
XBSd

January 19, 2000

The Honorable Robin Taylor
Alaska State Senate

State Capitol Building
Juneau, Alaska 99S11

Dear Robin:

Enclosed is a copy of the recommendations of the subcommittee which reviewed the Department
ofLaw for the Commission on Privatization, along with the Department's response and some of

the appendices.

I do not take the Department's response very seriously for one paramount reason: The
Department is unable as an institution to view itself critically and objectively. The Department

consists almost entirely of career employees with a uniform political philosophy and close loyally
to Bruce Botelho. Mr. Botelho has hired a good number of these employees and has the ability to

discharge any attorney at any time for pretty much any (or no) reason.

At the risk of repeating myself: The subcommittee found, and the Department reluctantly agreed
that the Attorney General is NOT a constitutional officer and that Legislature, by statute, may

define the role and responsibilities of the head ofthe Department ofLaw.

The subcommittee drafted a proposed amendment to AS 44.23.010 which would limit to some
degree the scope ofthe Attorney General’s powers and clarify that his obligation as a legal
advisor runs to the State of Alaska, not “the governor and other state officers.” The draft
legislation would also put into law that the Legislative power to make appropriations constrains
and limits the Attorney General's authority to settle cases.1 2 Finally, the draft legislation would

1 The power to settle litigation in my view poses great danger to the State and is the source of
considerahle mischief by this and previous Attorney Generals. As a recent example, as | understand it an
attorney with the Slate with knowledge of die World Plus Travel ;candal brought litigation against the
State in connection with her discharge but that litigation was quickly settled. Through settlement, the State
has the ability to quickly close and limit the potential for embarrassment from a variety of problems.

2 Please note that this legislation does not address the authority of the Attorney General to enter
into settlements of Alaska's anti-trust laws.undcr Title -45.



remove language which can be interpreted to vest common law powers in the Attorney General.
It is my belief, and a belief shared by the subcommittee, that the Attorney General’s powers

should be enumerated powers - not unlimited powers.

Once it is appreciated that the Legislature can define and control the scope and powers of the
Attorney General, it is interesting to consider the effect of dissolution of the office of Attorney
General and the entire Department of Law. The office of State Prosecutor and Department of
Prosecution could be established, which would address only criminal matters. Individual
executive departments could be given authority to retain and employ counsel for needed legal

services. The Governor could hire Bruce Botelho as the Governor’s lawyer, which is the present

situation.

Interestingly enough, under this set-up, the depanmental commissioner would retain control of
the legal budget of the dcpanment and the traditional relationship between client and attorney
would be brought back to state government. Counsel retained in this fashion would be subject to
the direction of the client - not the Attorney General. | personally believe that this arrangement
would produce better results for the State of Alaska as the focus would shift to the issues
presented in litigation. | would guarantee that discussions between the Governor and his
department heads which touched upon legal issues would be much more substantive.

I hope this information is interesting and useful to you. Please let me know if | can answer any
questions. My home phone is listed above. My work phone is 273 -5290. but | am not always

able to discuss non-work related matters.



See. 44.23,010. Anomcy general.

The principal executive ofTicer of the Department of Law is the attorney general.

Sec. 44.23.020. Duties; and powers; waiver of immunity.

(a) The anomcy general is the legal advisor of the jrg.v. Including the governor and other state officers.

(b) The anomcy general shall
(1) bring, prosecute, and defend all necessary and proper anions in the name

of the state for the collection of revenue;

(2) represent the state in all civil actions in which the state is a party;

(3) prosecute all eases involving violation of state law, and file informations
and prosecute all offenses against the revenue lows and other stale laws where
there is no other provision for their prosecution;

(4) administer state legal services, including the furnishing of written legal
opinions to the governor, the legislature, and all state officers and departments as
the governor directs; and give legal advice on a law, proposed law, or proposed
legislative measure upon request by the legislature jr a member of the legislature;

(5) draff legal instruments for the state;

(6) make available a report to the legislature, through the governor, at each
regular legislative session

(A) of the work and expenditures of the office; and

(8) on needed legislation or amendments to existing law;

(7) perform all other duties required by law [OR WHICH USUALLY PERTAIN TO THE
OFFICE OF ATTORNEY GENERAL IN A STATE); and

(8) prepare, publish, and revise os it becomes useful or necessary to do so an
information pamphlet on landlord and tenant rights and the means of making
complaints to appropriate public agencies concerning landlord and tenant rights; the
contents of the pamphlet and any revision shall be approved by the Department of
Law, division of consumer protection, before publication.

(c) The Attorney General may, subjectto the (W W I ofthe leyitlalure In make appmpriafinm, settle aennm,
marten and prmccurions under subiecrinn (b) in *>hieh the Attorney General represents the ttate and in which

the xlate is a parry.

['d” Before January 1. 1999. the attorney general may. in a ease that 'involves the state's title to submerged lands, or

in any ease in which the stale seeks to allocate fault to the federal

government nr a federal employee under AS 09,17.080 , waive the state's immunity

from suit in federal court provided under the Eleventh Amendment to the Constitution of the United States. The
expiration on January 1. 1999, of the attorney general's authority to waive the

state's Eleventh Amendment immunity docs not affect existing waivers in ongoing cases.



New York Constitution Art. V

ARTICLE V

Officers and Civil Departments

Section 1. The comptroller and attorney-general shall be chosen at the same general
election as the governor and hold office for the same term, and shall possess the
qualifications provided in section 2 of article IV, The legislature shall provide for
filling vacancies in the office of comptroller and of attorney-general. No election
ofacomptroller or an attorney-general shall be had except at the time of electing a
governor. The comptroller shall berequired: (1) toauditall vouchers before payment
and all official accounts; (2) to audit the accrual and collection of all revenues and
receipts; and (3) to prescribe such methods of accounting as are necessary for the
performance of the foregoing duties. The payment of any money of the state, or of
any money under its control, or the refund of any money paid to the state, except
upon audit by the comptroller, shall be void, and may be restrained upon the suit of
any taxpayer with the consent of the supreme court in appellate division on notice
to the attorney-general. In such respect the legislature shall define his powers and
duties and may also assign to him: (1) supervision of the accounts of any political
subdivision o f the state; and (2) powers and duties pertaining to or connected with
the assessment and taxation of real estate, including determination of ratios which
the assessed valuation of taxable real property bears to the full valuation thereof,
but not including any of those powers and duties reserved to officers of a county,
city, town or village by virtue of sections seven and eight of article nine of this
constitution. The legislature shall assign to him no administrative duties, excepting
such as may be incidental to the performance of these functions, any other provision
of this constitution to the contrary notwithstanding.

Sec. 2. There shall be not more than twenty civil departments in the stale govern-
ment. including those referred to in this constitution, fhe legislature may by law
change the names of the departments referred lo in this constitution.

Sec. 3. Subject to the limitations contained in this constitution, the legislature may
from time lo time assign by law new powers and functions to departments, officers,
boards, commissions or executive offices of the governor, and increase, modify or
diminish theirpowers and functions. Nothing contained in this article shall prevent
the legislature from creating temporary commissions for special purposes or execu-
tive offices of the governor and from reducing the number of departments as
provided for in this article, by consolidation or otherwise.

Sec. 4. The head of the department of audit and control shall be the com ptroller and
of the department of law. the attorney-general. The head of the department of
education shall be The Regents of the University of the State of New York, who
shall appoint and at pleasure remove a commissioner of education to be the chief
administrative officer of the department. The head of the department of agriculture
and markets shali be appointed in a manner to be prescribed by law. Except as
otherwise provided in this constitution, the heads of all other departments and the
members of al*boards and commissions, excepting temporary commissions for
special -purposes; -shall be appointed by the governor by and with the advice and

53=



New York Constitution New A

Art. VI
conseni of the senate and may be removed by the governor, in a manner to be courts
prescribed by law. other (
Sec. 6. Appointments and promotions in the civil service of the state and all of the Al
civil divisions thereof, including cities and villages, shall be made according to merit ¢ # court i
and fitness to be ascertained, as far as practicable, by examination which, as far as the su
practicable, shall be competitive; provided, however, that any member of the armed of the
forces of the United Slates who served therein in time of war, who is a citizen or an civila
alien lawfully admitted for permanent residence in the United States and a resident as ma
of this state and was honorably discharged or released under honorable circum- state,
stances from such service, shall be entitled to receive five points additional credit the di
in a competitive examination for original appointment and two and one-half points proce;
additional credit in an examination for promotion or, if such member was disabled City 0
in the actual performance of duty in any war. is receiving disability payments such ¢
therefor from the United States veterans administration, and his disability is certified

by such administration to be in existence at the time of his application for appoint- Sec. 2
ment or promotion, he shall be entitled to receive ten points additional credit in a the _Sl)
competitive examination for original appointment and five points additional credit gégr'gtl

in an examination for promotion. Such additional credit shall be added to the final
earned rating of such member after he has qualified in an examination and shall be The o

granted only at the time of establishment of an eligible list. No such member shall years.
receive the additional credit granted by this section after he has received one Five i
appointment, cither original entrance or promotion, from an eligible list on which shall |
he was allowed the additional credit granted by this section. In cat
Sec. 7. After July first, nineteen hundred forty, membership in any pension or appea
retirement system ol the state or of a civil division thereof shall be a contractual assoc
relationship, the benefits of which shall not be diminished or impaired. havet
cour
ARTICLE VI suffic
Judiciary h. W1
Section 1 a. There shall be aunified court system for the state. The state-wide courts the cc
shall consist of the court of appeals, the supreme court including the appellate and d
divisions thereof, the coun of claims, the county court, the surrogate’s court and the numb
family court, as hereinafter provided. The legislature shall establish in and for the notm
city of New York, as part of the unified coun system for the state, a single, city-wide S0 de:
coun of civil jurisdiction and a single, city-wide coun of criminal jurisdiction, as supre
hereinafter provided, and may upon the request o f the mayor and the local legislative court
body of the city of New York, merge the two conns into one city-wide court of both wh_en
civil and criminal jurisdiction. The unified coun system for the state shall also anion
include the district, town, city and village courts outside the city of New York, as the cc
hereinafter provided. gpzpc
b. The court of appeals, the supreme court including the appellate divisions theicof. expir'
the court of claims, the county court, the surrogate's court, the family court, the Th
of cai
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STATE of Aluskn, Appellant,
v

Hubert A. tJHEE/E, Appellee.
Nos. A-ISI0, A-18IS nnd A-IMih

Court of Appeals of Alaska.

May G, IMM.
Rehearing Denied May 2a, Ibill.

Indictments were dismissed by the Su-
perior Court, Third Judicial District, Anchor-
age, Joan Katz, J., on ground that s>criul
prosecutor had exceeded scope of authority
granted by Attorney General, and slate ap-
pealed. The Court of Appeals, Wolverton,
District Court Judge, held that: (1) Attorney
General had authority to upiioinl special
prosecutor; (2) special prosecutor acted with-
in the scope of his authority; and (3) in any
event, sliecial prosecutor acted with at least
de facto authority and there was no basis for
dismissal of indictments absent demonstra-
tion of resulting prejudice.

Order vacated and indictments reinstat-

L Criminal Luw 0=11)15
It was appropriate for Court of Appeals
resolve whether Attorney General had au-
to appoint siecial prosecutor, though
chose not lo reach the issue,
issue was fully briefed and urgucd
before the trial court and on appeal.

Criminal Law c=»i »31C3>
While Court of Appeals will reverse trial
factual determinations only if clearly
questions that involve application
rules to the facts ore subject to the
judgment of the Court of Ap-
is to adopt ihe rule of law' thul is
persuasive in light of precedent, reason
policy.

General 06
Appointment of special prosecutor by
General us rvmedy to Attorney
perceived conflict of interest was
*ppropriatc and authorized pursuant to

Alaska 627

statute; Attorney General is obligated under
statute to investigate anil prosecute law vio-
lations, and if Attorney General and Depart-
ment of Law are disqualified, Attorney Gen-
eral is nevertheless "required by law” lo
ensure that investigation ami prosecution are
conducted by someone who is qualified,
whether that person is denominated s[>ecial
counsel, sjsecial prosecutor, or some other
title. AS -1123.020, -11.23.020tb)(J, 7).

m Attorney General c=6

State Constitution and applicable stat-
utes did not express or imply restriction or.
Attorney General's authority to properly del-
egate certain duties of the office, by apjioinl-
Ing s|>eciul prosecutor, where Attorney Gen-
eral maintained appropriate sultcrvision, di-
rection and control over special prosecutor,
who was required lo submit claims for servic-
es to the Department of Law and who was
subject to termination by the Attorney Gen-
eral at any lime. Const. Art. 3, 522; AS
4-117.010, 44.17.0-10, -I-123.020(b)(3, 7).

5. Attorney General

Reading of statutory authorization for
Department of Law operations suggests in-
tent to leave offices and their functions
broad, general and flexible, even when cir-
cumstances do not involve disqualification of
Attorney General, and demonstrate that the
legislature contemplated retention of services
of counsel outside the Department of Law.
AS 30.30.015, 3G.3G.850<b)(32>, 1123.050.

G Attorney General e=6

Record did not show that Attorney Gen-
eral lacked consent of the principal so us to
bar appointment of s|>ecial prosecutor by At-
torney General under coinmon-law doctrine
of delegatus non potest delegare.

7. Attorney General 06

S|<ceial prosecutor hired by Attorney
General did not exceed the 6copc of his au-
thority in securing indictments of target of
investigation; appointment letter authorized
s|>ecial prosecutor lo imestigale other relat-
ed mutters and to serve us slieciid counsel in
"other matters that may arise in the course
of the investigation,” and Attorney General
mude it clear that s|iecial prosecutor hud
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acted within the scop>e of authority intended,
VS oM .23.U20<M(3).

8. Attorney General @=G

Person who was investigated by special
prosecutor and against whum indictments re-
turned did nut have the fame standing as the
Attorney General to challenge whether spe-
cial prosecutor exceeded the scope of his
appointment by the Attorney General.

9. Attorney General OC

Even if sjiecial prosecutor ap|>ointcd by
Attorney General were found to have techni-
cally exceeded the scolie of his appointment,
Sp>cciid prosecutor was a de facto officer and
indictments obtained by him remained valid
pursuant to that authority, absent showing of
prejudice by the person indicted; s|iecial
prosecutor had at least a fair color or right of
title and acted for such length of time as lo
afford presumption of appointment, appoint-
ment process was rejX/rted publicly, target of
investigation himself urged slate to get on
with the bivestigation, and questions regard-
ing 8>ccial prosecutor's authority had no
demonstrated bearing on grand jury's deter-
mination to return indictments. AS -1-1.23-

David C. Stewart, Law Office of Hickey
and Stewart, Anchorage, for appellant.

Douglas Pojte, Wagslaff, Pope & (Catcher,
Anchorage, for appellee.

Before COATS, J., ANDREWS, Su[>eHor
Court Judge,* and WOLVERTON, District

Court Judge.*

OPINION

WOLVERTON, District Court Judge.

The Issues presented in this appeal are
whether, under the circumstances of this
case, the State Attorney General hud the
authority to appoint a special prosecutor and,
if so, whether the trial court was correct in
dismissing Indictments on the grounds that

"Silling by asiigmncnt made puiiuam la anlclc
IV, section 1& of die Alala Comillullon.

I The background Ii civenItalIY_ nol_In diipulc
and > drawn laigcly from an illidavil submitted
by OrccreT counsel aa an offer of proof, and

873 PACIHC REPORTER, &1 SERIES

the Slicciul Prosecutor bad exceeded the
scofjo of the authority granted hy the Attor-
ney General. The case presents issues uf
first impression in Aloskn. We find that the
Attorney Cencral had the authority to np-
[Kilnt a special prosecutor in this instance
mid that the trial court erred hath in finding
that the Special Prosecutor hud exceeded the
scope of his apliointment and in dismissing
the indictments on that ground. We there-
fore vacate the trial court's order and rein-
state the indictments.

lackg niuutl

On January 25, 1990, the law firm of Roy-
ko, Breeze and f'lansburg filed n lawsuit on
its own behalf against Huzama-Guini, Ltd., a
Japanese firm that had sought a contract to
finance and build a major part of the Bradley d
Lake hydroelectric project. In that suit,
3AN-90-7I8CI, Attorney Robert A. Breeze (
claimed that he had been working on a $500,-
000 contingency fee basis for llazama, which /.
was to be paid If the firm won a no-hit!
contract for the project. Although llazama
dropped out of Die process when the state
rejected its financing plan and decided to use
comjietitive bidding, Breeze claimed that Ha-
zaina later agreed to pay lilin for services,
and lie submitted uri itemized breakdown of g
services and expenses in excess of $200,000.
The suit also demanded re|iayment of $50,000
fur various political contributions made on
behalf of Hazama.

The civil suit against Hazama-Gund at-
tracted prosecutorial attention to potential r
violations of lobbying without registration
and lobbying under an improper contingency
fee arrangement By November of 1990, the
Chief Prosecutor for the Department of Law
had commenced an inquiry into the nutter.

However, In early November of 1990, Wal-
ter J. Hickel was elected Governor and*
shortly thereafter on December 11, 1990, he*
announced the appointment of C'harlea B.
Colo as his attorney general. Edgar Paul

fiom Ihe statement of fxct» ihsl Urrric lubmlk®
in briefing lo ihe trial court. Doth ihe affidavit
and statement of facu referenced several lcrieri*
newspaper nuclei, and contract documents- m

STATE v. BREEZE
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Boyko, a partner in the firm uncd'é(raalﬁvesrtfda- !

tion, had lioeii involved in llickel's gulvtnta-
toriul campaign, ami after the election lie was
named lo the Governor's Department of Law
transition leant. It was Boyko, in fact, who
recommended lo Hickel that he appoint Cole
as attorney gelicral.

The relationships among Governor Hickel,
Boyko, nnd Cole were significantly inter-
twined. Buyko had served us attorney gen-
eral in llickel's first administration in the
1900s. During the 1970s and 19S0s, Cole and
Boyko were private practitioners and had
represented one another in litigation where
the oilier had been named as a party. Fur-
ther, Cole und Boyko bail jointly represented
"several different clients, and Cole had repre-
‘tented Hickel while in private practice.

} On December G, 1990, Boyko apparently
asked Governor Hickel to apjaoint a special
prosecutor to expedite the crii: '+ ! investiga-
tion Involving Ida law firm. Boyko expressed
his belief that the investigation was a politi-
cally motivated attempt to reduce his influ-
ence with the new administration and to de-
flect attention from his complaints aliout the
plor administration's selection of a private
law Arm to litigate the Exxon Valdez claims
00 behalf of the stale.

tAThrec attempts were made to secure the
sendees of a S|*cia) prosecutor. Although
Coie had tried to remove himself from the
«election process lo some degree hy assign-

g the selection duties to his deputy, lie

L, A@torner General Cote later aet lonli Itia recol-
lection of the selection pruceta in an affidavit,
which luiei, In part, aa follows:

* 1. Charles E. Cole, being firai dul) aworn. do
hereby testily and aisle &i follows
I.I Ifa/ng| currently qttlornelyhgenefralld(or.the
Bteacgmober, alsggaola position |"hate field aincc
It L Sometime in 1991—| bcfictc in the
aprtng—Edgar Paul Uoyko, then a law partner
with Robert Dreeic, told me that Ire belies rd
*a inveallgation being conducird by the De-
partment of Law into possible criminal adions
fVAtr. fircere w-aa_motivated by cnmitnii
'V-kn he, Edgar Paul Do)ko, "had made
fhbtsl tire Defiartrnrnl of Law concerning its
lection of law finna lo prosecute on behalf of
the Eaaon Valdez claims.
A | aaturcd Mr. Uoyko that lliat wai ter-
not the case so far at | knew, that former
General Doug Daily bad told me

=

IM4]

stepped ill and rejected the first candidate
liecausc the candidate had been a law part-
ner uf the prior administration's attorney
general.1 After the second and third candi-
dates indicated that they had conflicts that
prohibited them from Diking the fiosilion,
Breeze himself indicated that he wanted the
state to get the investigation underway.

At the ouusot of the s|iccial counsel selec-
tion process, the Deputy Attorney General
submitted a Request for Alternate Procure-
ment, which was marked “confidential." In
that document he stated that

this case involves investigation of individu-
als previously representeil hy both the At-
torney General anti the law firm with
which the Deputy Attorney General was
associated until his employment with the
Department of Law. Because of the in-
herent conflict of representation, the use of
a special prosecutor has been deemed to
lie necessary. Due to the confidential na-
ture of all criminal investigations, the de-
partment must limit Its contacts with pro-
spective outside counsel to an absolute
minimum in order to protect the constitu-
tional rights of the individuals Involved in
the matter under investigation. As such,
the use of any fonn of often competitive
procurement is impractical and contrary to
the public interest.

The selection process ultimately resulted
the appointment of Anchorage attorney

about that investigation shuitR after | was ap-
pointed Attorney General, and that to far as |
was aware, tlte investi?ation had nothing <odo
with live rtilkum i of Mr. Boyko about live
Department of Law.

A. On die other hand, | told Mr. Uoyko that
| wanted to be certain that the inieittyaiiun
being conducted by tbe Department uf taw
was Impartial, and nuc motivated b?/ Mr. Boy-
ko's criticisms of the Department of Law. so |
would appoint special counsel lo conJtict the
investigation and to prosecute tiulations uf
criminal law which might develop from live
investigation.

S. Initially | said that because of my per-
sonal and profcsaiunat associations with Mr.
Boyko, and to avoid possible public criticism
tivat the selection by me ol the special counsel
was motivated by Improper considerations, |
would commit live selection of independent
counsel lo the Deputy Attorney General.
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David Stewart us Sjrecial Counsel1l In his
ulilK>ir>(inei)L Idler dated April 15, I4I, At-
torney General Cole advised Stewart that

This letter cansiitutes your sipjtoiittinonL
us Slieciul Counsel to net uti behalf of the
Stale of Alaska lo Investigate whether any
violations of law may liuvc occurred in
connection with the matters mentioned in
the complaint filed in 3AN-S90-718 Civil, u
civil case filed by Uoyko, Breeze, st Flans-
burg, cL uL, to collect fees allegedly owed
for services rendered to Hazanta-Ciimi,
Ltd., and to investigate such utlicr related
matters as may arise in the course of your

investigation.

As Special Counsel, acting in an inde-
pendent capacity and exercising your inde-
pendent judgment, you are to direct ull
phases of the investigation, the filing of
any charges you conclude from your inves-
tigation are warranted, and tlie prosecu-
tion of any such charges to their conclu-
sion. You arc also authorized, but arc not
required, to request the services of the
Alaska State Troopers lo assist you in the
conduct of your investigation, and to retain
such other attorneys and special services
as you find warranted.

Enclosed are three copies of a State of
Alaska Professional Services Contract fur
your signature setting forth and describing
the terms and conditions embodied in this
letter of apiwintinenL Plexso sign and
return two copies lo the Department of
Law.

i. In acontinuing paragraph lo dir affidavit quot-
ed in n. 2. supra. Attorney Gene jI Cole c».
plained how thr selection process finally resulted
In the selection of Slewan as Special Prosecutor:

6.  The Initial nomination of Independent

counsel by die Deputy Attorney General, when
[l came fo my attention, was—in my tiew—
subject to possible criticism because either the
independent counsel or the law_firms with
which lie was associated had significant finan-
cial relationships with the Department of Law
and therefore could be viewed as less than
Impartial. ~ Another designation of tpecial
counsel was made, but dtc designee declined
lo act because of a perceived conflict of Inter-
est. therefore, | elected lo make lire selection
of live independent prosecutor myself and 1
eventually did select Divtd Slewatt because t
viewed hitn as wholly Impartial and competent
to conduct the Investigations and lo pursue
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The slumlord agreement form fur profes-

sional services iitelutleil, infer uftii, (lie fol-
lowing provisions:

Article 5. Termination. The pinject di-
rector, by written nuliee, may terminate
this contract, in whale or in part, when it is
in the (test interest »f tint Stale. The
Statu is liable only fur payment in accor-
dance with the payment provisions of (his
contract for services rendered before the
effective date of termination.

Article 7. No Additional Work or Malcri-
al. No claim fur additional services, not
Sltecilicully provided in Ihis contract, [ter-
formed or furnidicd by the contractor, will
be allowed, nor may the contractor do any
work or furnish any material not covered
by the contract unless the work or materi-
al is ordered in writing by llte Project
Director and ajiprored by the Agency
l(cad.

Article 8. Indcjiemlent Coatrartnr. The
contraclor and any agents and employees
of the contractor act in an inde|iendcnt
capacity and are not officers or employees
or agents of the State In the |K.-rfurmance

uf this contract.

Article 13. Officials Not to llcneftL Con-
tractor must cutnply with ull iipjilicublo
federal or Slate laws regulating cthica)
conduct of public officers and employees.1

S|K-ciul Prosecutor Stewart directed the
investigation and presented the matter be-

whatever criminal prou-cutiunv lie concluded
weic warranted

4. An ap|tendu to die iianJurd agreement form
included die following lygved prutivion: i

Atticle I. rite -Service! 1u he yorfurmed by “kt
Cumrartur
Article 11 The Contractor, lit the pervon t
David C Stewart, vital! verve av Special Cou-
uT on behalf of ihe Stale of Alivka in connec-
tion with die mvevli%atiun relating lu die cour
plaint In MN-f0-JU CI. a cull caw filed ¥
collect feel fur service! hum Haiama-G*
Ltd., and to other mailers that may ariw In
course uf the Investigation  The scope of f |
tructuTs authority and services as Spec
Counsel ate vet out In die attached letter,
appointment dated April i, IW I, and Inc.
(vorated by reference herein 2C

STATE v

fore a grand jury, which ilttliclcd Breeze on
various  charges” in throe separate cases.*

Breeze entered picas of imi guilty to all of
the charges, anti he moved to dismiss the
indictments tut two grounds: that the Attor-
ney General hail no authority to apjxiim a
s|x.-cial prtiMcvitur, ami that the Sjn-eial Pros-
ecutor had exceeded the scolie of his authori-
ty. llreeze also alleged that lhe Attorney
General's declaration of a conflict was merely
a ruse lo deflect the investigation from oth-
ers and limit it to Breeze only; on the other
hand, Breeze argued that if the Attorney
General had n conflict, tlie conflict should
have prohibited Idnt from selecting a sliecial
prosecutor.

Breeze moved to dcliosc a number of gov-
ernment officials, and the state moved to
quash the sublxienas. ‘lite trial court
quashed some uf the suhlxsenas, held the
subpoenas for Governor Hickel anti the I.L
Co-crnor in ulscyance, and ordered Cole,
Deputy Attorney General Blankenship, and
Boyko to apjiear for an evidentiary hearing,
“ he trial court then stayed its order pending
appellate review. Alter this court denied the
itate'g petition for review, lhe Alaska Su-
preme Court granted review and stayed the
evidentiary hearing
,pending a determination by the sulierior

court of whether the attorney general has

the authority to ap|Kiinl a special prosecu-
tor, and il so, the circumstances under

which sucli authority may lie exercised.

Jf, after these questions arc determined,
an evidentiary hearing is necessary lo fa-
hUle the disclosure of relevant informa-
3n, such a hearing should be held.

Rather Biun reach the issue of whether
\ Under what circumstances the attorney
*n) has lite uuthority to apjiolnt a s|>ecial
utor, the trial court chose to resolve
question by ruling only on what it viewed
'« “narrowest issue raised" and dis-
ithe indictments on Its finding (hat the

ret Indictments were returned by the grand
,agsinit Attorney Kubcn Itreese, charging
X follows. In case J)AN-SVI-5»1SL'R. tie
‘barged wldi two counts ol secutiilcv siola-
45 55,210, tWo counts uf tiiclt in die
(Pee. AS 11 46.120, a cuunt *4 scheming
AS 11.46.600t'iH2t, two counls ol
PThcaUon of prupeiij*, AS 11 46 620(a). and
Of forgery in the first drgis-e, AS 11.46.

) . 1TUKK/.E
Citeas STS P.Id arr (Atoka App- tv»l|

A |j
Sjsccial Prosecutor had exceeded tlie scope

of the authority vested in him hy Ihe npisoint-
ment letter."

Following ihe trial court's order, the state
moved for reconsideration and submitted a
letter from the Attorney General, which read
as follows:

| have reviewed my letter of April 15
11291 apfvointing David Stewart Special
Counsel to investigate the Breeze matter.
| have also reviews'll the decision of Judge
Katz distributed on February I, IW | that
interpreted that ap|toiniment.

Mr. Stewart's performance under dial
apjsoiiitment resulted in three indictments
being returned against Mr. Breeze. [Bs
investigation and assistance to die grand
jury in the return of those indictments is
within the scop>e of Mr. Stewart's authority
that | intended him to have when | ap-
pointcd him to be Sjiecial Counsel on April
15. 1991,

The trial court ds'nied die state's motion
for reconsideration, and the slate apiwalod.

The Altoniry GenemTs Authority to Apjrotnf
0 Special Prosecutor

11,21 Although the trial court chose not
lo reach the issue, we believe that il is appro-
priate fur us to resolve whether the attorney
general has the authority to apjtoin! a s|iecial
prosecutor. Tlie issue was fully briefed anil
argued before the trial coun ami in this
appeal. Sta Lion Cur/i ¢ Air Lmjistics of
Alaska, ~in P.2d 109. 115 (Alaska 1990);
State i'. Wirthneslrm Construction, Inc, 711
PJftl 235, 239 (Alaska 1W7). Further, while
we will reverse a trial court's factual determi-
nations only if clearly erroneous, questions
that involve application of legal rules to the
facts are subject to our indcjicmlenl judg-
ment. Junes & Jones, 835 Paid 1173, 1175
(Alaska 1992). As to questions of law, we are

SIXXaMl). In caw JAN-S9I-0S07CM. he wai
charged with a count of imiapplicatiun of ptup-
criy.’AS 11 46.620(a) and a count of scheming to
defraud. AS 11.46 62May2l In caw JAM-S-l-
TVidLK. Uiccre was charged with a count uf
theft in llw first degree. AS 11.46 120. a count uf
scheming to defraud, AS Il 46 6U0(aX2) and a
g%(\at) uf misapplication of prupcny. AS 1146 «
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to adopt the rule of law that is must jtersua-
sive in light uf precedent, reason, and policy.
Gitin v. Hit, Aill \2d 1281, 12SI n. ii (Alaska
iu;0).

131 Alaska Statute 11.21.020 sets forth
the duties uf the attorney general and slates,
in part, that

(a) The attorney general is the legal ad-
visor of the governur and other slate offi-

cers.
(b) The attorney general shall

(3) prosecute all cases involving violation
of state law, and file informations and
prosecute all offenses against the revenue
laws and other slate laws where there is
no other provision for their prosecution;

(7) lierforin all other duties required hy
law or which usually pertain lo the office of
attorney general in a slale(.l

In the case liefore us, no claim has been
made that the offenses alleged in the indict-
ments were improperly brought or Involved
prohibited subjects of prosecution under AS
--1.23.020(bK3>. However, the record before
us demonstrates that the Attorney General
reasonably believed that he was ethically re-
strained from prosecuting the matter be-
cause, as the Deputy Attorney Concral stat-
ed in his Request for Alternate Procurement,
“this case involves investigation of individuals
previously represented by both the Attorney
General and the law firm with which the
Deputy Attorney General was associated un-
til his employment with the Department of
Law. Because uf the inherent conflict of
representation, the use of a special prosecu-
tor has been deemed lo be necessary."

6. A contraM application of AS 44.2J.020(bX1)
and (bK'/J Mould lead to ait Illo?wal rciuh: If an
attorney |enctal who If ditqualificd from protc-
cutihg a particular cafe were alio unable lo
appoint a special protecutor, a caie that would
olhrrwite be apFropriate fur Imctilgallon and
poviihte f)roiecuion would mil be lubjrcl to any
protecut
*lluatlon would be left with lite untenable choice
of (1) vtolaiini llte duly ipccifically Impored by
AS 44 23.020(bX J) by not protecting a violation
of itale law (and pottibly bein% faulted for nut

purtulng projection became of a prior aitocia*

lion with ihe accused), or (2) protecting ihe

on. The attorney general In fuch a
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Additionally, in a confidential document
captioned "AUTHORITY TO SEEK PRO-
FESSIONAL SERVICES" the Deputy At-
torney General statcil that due tu “the Inher-
ent cunflict of representation involved in such
a situation, it hus been determined that the
use of a speeial prosecutor is necessary in
order to maintain public confidence in the
judicial process and to assure that the con-
duct of any resulting prosecution is done
without bias or any appearance of improprie-
ty."

Despite the Attorney General's belief that
a conflict existed, however, we find that the
Attorney General hud a continuing obligation
lo ensure that all violations of law would he
prosecuted as required under AS 44.23.
020(b)(3). As a result, we find that the ap-
pointment of a special prosecutor by the
Attorney General as a remedy to his |ier-
ccived conflict was both appropriate and au-
thorized under AS 41.23.020(b)(7). Prosecu-
tion of th alleged violations was a dulﬂ:
required by law (AS 44.23.020(bX3)), ond
the Attorney General In his discretion chose
to disqualify himself and the Department of

Law from prosecuting the violations, it logi-
cally follows that his Bpliointinent of a special
prosecutor to conduct the prosecution was
also a duty required hy law.1

[41 Breeze argues that the Attorney Gen-,
end did not have the authority to ap>alnt a
special prosecutor because such delegations
of power are limited by the Alaska Constilu- ¢
tion, by slatutc, and by the common law,
doctrine of delegulut no /lofcsf delgart fab- 1
oent consent of the principal, delegated pow-*
er may not be delegated further). According-
to Breeze, article HI, section 21 of the AJ*a-t
ka Constitution limited “all ... respective

Indiilduil wllh ihe ritk of being charged wilh as
unethical conflict of Inlcicat. ¥
A fair reading of AS 44.21 020 doct not
placing an attorney general In loch an unlcnabl*
dilemma: ihe atlonicy general It obligated und**
the ataluie to invcitigate and ptoiecule taw v
lloni. and Il the attorne?/ general and Dc
menl of Law are disqualified hum doing to-
attorney general It ncvtrthelclt “tequbftl
law" to enaurc that lire imctilgallon and
culion arc conducted by aomeune wlio Il
fled, whether that pcrton It denominated at
cial countcl. tpccial ptotcculor. or by tome *

title.

STATE v BREEZE
Ctu xj1 71 .33 427 IXUliApp. 1991)

functions, [owc-ra and duties” of the attorney
general lo those "allocated by law,” " and
[hat the allocation under luw is confined by
AS 41.17.010 and AS 41.17.010, which some-
how limits or restricts the attorney general
from apiminting a s|iccial prosecutor. How-
ever, we tlu not believe that the Alaska Con-
stitution or the applicable statutes express or
imply such a restriction on tlie attorney gen-
eral's authority to properly delegate certain
duties of the office.

Alaska Statute 44.17.010 slates that (lie
attorney general “may assign the functions
vested in the department lo subordinate offi-
cers and employees.” Alaska Statute 4-1.17.-
040 authorizes the attorney general to “es-
tablish necessary subordinate ixisitlons,
make ap|xiintmenls lo these positions, and
remove persons apiiointed within the limita-
tions of appropriations and subject to stale
personnel laws. Each person appointed to a
subordinate [>osltion established by tlie (at-
torney general) is under the sujiervisiun, di-
rection, and control of the lattorney gener-

It Is apparent Ihe key concern is, that in
i delegating functions and establishing suilf
£'positions, the attorney general is lo maintain
8 ippropriate supervision, direction, and con-
Atrol over Individuals serving in positions that
are lubondiivite to the attorney general.
(Under the circumstances of this case, the
JAttorney General perceived a disqualifying
Mnterest, but he nevertheless maintained ap-
, propriale supervision, direction and control
fcpver the Special Prosecutor to whom he had
AAppropriately delegated functions.

JI.A* previously staled, the attorney general
the power and duty under AS 44Z1.-
L®00>X3) and (bX7) to ensure that state law
CfrjAUon* arc investigated and prosecuted.
Attorney General fulfilled this legal obli-
[Jfon by appointing a special prosecutor
Fla. °I>cnil*nK 'n nn ethically required
jJddjpendent capacity, nevertheless remained
ate to the Attorney General.

*Ankle IIl. tecUon 22 uf the AJaika Cotulllu.
rtadt >i folluwt:

slu K'lllv* Dnix™-  executive and admin-
pu-*I** oflicel. depxnmrnit, xnJ xgcoeiex of
r-n -1111* lovenonenl xiul their rctpectlve func-
A i N Power*, xnd dutle* thxll be Allocated by
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The Attorney General hired the Special
Prosecutor after directing the selection pro-
cess to the extent necessary to ensure thut
the |>erson selected would not also be dis-
qualified by a conflict of Interest. The Attor-
ney General directed the Social Prosecutor
to act "in an independent capacity,” and he
directed him to exercise his "independent
judgment" subject, of course, to the require-
ment that he "comply with all applicable
federal or state laws regulating ethical con-
duct of officers and employees,” (us set forth
in Article 13 of the Standard Agreement
form for Professional Services).

While acting indc[>cndcently, huwever, the
St>c-cial Prosecutor was required to submit
claims fur services to the Department of Law
which were subject to tbe approval of the
Attorney General (Article 7, Professional
Services Agreement), and which made his
work subject to some degree of review. Ad-
ditionally, the Special Prosecutor was subject
to termination by the Attorney General at
any lime that the Attorney General per-
ceived il to be In the best Interest of the state
(Article 5, Professional Services Agreement).
Thus, tlie Special Prosecutor remained in n
position subordinate to the Attorney General,
as required by AS 44.17.010 and AS 44.17.-
040. We therefore conclude that the trial
court was clearly erroneous in its factual
finding that the Special Prosecutor was not
under appropriate and continuing suliervision
of the Attorney General.

Further support for the projxtsllion that
the Alaska Constitution and statutes were
not meant to serve as restrictive limits to the
attorney general's authority to delegate Is
found in the Proceedings of live Alaska Con-
stitutional Convention. The Chairperson of
the Executive Committee commented that

In keeping wilh the modern thinking of @
strong executive, il is certainly the policy
not to establish offices by name and to
narrow down their functions In the consti-
tution. The policy (a to leave () them

[xw amoné; and within no* more Ihan Iwenly
principal department!, xo 11 lo group them al
1ar at practicable accordin? to major purpuaea.
Itcquixlury, quatl-Judiclal, and temporary
agencies may be ctlibhtljcd try law anil need
not be allocated within a principal department.
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broad and general and flcxitilu enough so
they can ho adjusted to inoet changing
times and changing circumstances.
3 Proceedings of the Alaska Constitutional
Convention (PACO 2W0S (January 13, 1956).
(5) A reading or the statutory authoriza-
tion for other Department of Law olierutions
suggests an intent to leave offices and their
functions broad, general, and flexible, even
when circumstances do not involve a disquali-
fication of the attorney general. For exam-
ple, As --1.23.060 provides that
If a matter In which the stale is Interest-
ed is (vending in a court distant from the
capital, and il is necessary for the state to
be represented by counsel, the attorney
general, with the approval of the governor,
may engage one or more attorneys to ap-
pear for the attorney general. The attor-
ney general may pay for these services out
of appropriations for the attorney general’s

office.

Additionally, Die fact that the legislature
provided a mechanism in AS 36.30.015 for
stale agencies to procure personal services
contracts demonstrates that the legislature
contemplated retention uf the services of
counsel outside of the Department of Law.1

In Public Defender Agency v. Superior
Court, Third Judicial Dili, 634 P.2d 047,
050 (Alaska 1975), the Alaska Supreme Court
explained that “(gjenerally, an attorney gen-
eral has those powers which existed at com-
mon law except where they are limited by
statute or conferred ujion some other stale
official" In describing the breadth of this
authority, the supreme court went on to state
that

Under the common law, an attorney
general is empowered to bring Bny action
which he thinks necessary to protect the
public interest, and he possesses tlie corol-
lary jiowcr lo make any disposition of the
stale’s litigation which he thinks best.
This discretionary control over the legal
business of the Btatc, both civil and criml-

8 AS 36.J0.850<bK32) now provides ihil the pro-

curement code does r.ol apply lo

conlracis dial are between the Departincni of
Law and aliome)* who are nol employed by
the slalc and that are for the review or prove-
eulion of possible violations of the criminal
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nal, includes the initiation, prosecution and
disposition of cases.

Id. (citations omitted).

In_Florida ex rcl Slieria v. Friot Corp.,
62ti F.2d 2(i(i, 208 (5th Cir.t it if. denieil, 429
U.S. 829, 97 S.Ct. 8, 50 L.Et.2d 92 (1970,
the court discussed Ihe evolution of the office
of the common law attorney general, and
explained that as chief legal representative of
the king, the

attorney general was dearly subject to the
wishes of the crown, but, even in those
times, the office was also a repository of
power and discretion; the volume and vari-
ety of legal matters involving the crown
and the public interest made such limited
independence a  practical  necessity.
Transposition of the institution to this
country, where governmental initiative was
diffused among the officers of the execu-
tive branch and the many individuals com-
prising the legislative branch, could only
broaden this urea of the attorney general's
discretion.

(Footnotes omitted).

Elaborating on the same [>oint made by
the Alaska Supreme Court in Public Defend-
er Agency, the court in Slierin went on lo
explain that

Tlie ottorneya general of our slates have
epjoyed a significant degree of autonomy.

Their duties and powers typically are not

exhaustively defined by cither constitution

or statute but Include all those exercised at

common law. There is and has been no -

doubt that the legislature may deprive the
attorney general ol specific powers; but in
tlie absence of such legislative action, ha
typically may exercise all such authority as
tlie public interest requires. And the at-,
tomey general has wide discretion In mak-

ing determination os to the public interest,

Id. (footnotes omitted).
As previously staled, neither the Alaska
Constitution nor tlie legislation establishing

Isw of die ilsic In lijusiioui where ihe atlor-
neY fenersj concludes ihil sn aciux| or potc'

lIsT conflict of Interest nukes It Inappropriate
toe Ihe Department of Law !0 review or pn '

eule the possible violations.

STATE v, IIKKKZE
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CII.SSSTJ r.ld *17 IAlsvIsApp. 19*4)

the Department uf Law limits or deprives the
attorney general of the [>ouer to ap|voint a
Sliecial prosecutor when, in the wide discre-
tion grunted, the attorney general believes
such nn appointment to be in the public
interest. We hold that the projter apjsoint-
ment of u Elieciul prosecutor in circumstances
where the utturney general believes he and
the Department of Law arc disqualified by a
conflict of interest is within the attorney
general’s discretionary control over tlie legal
business of the stale.

16] With res|>ect lu the argument that
the appointment was somehow barred by the
common law doctrine of delegatus non /ro/raf
delegare, we arc unable to find from the
record and applicable law that the Attorney
General did not have the consent of the
principal (0 make a proper delegation to a

prosecutor.

The Scope of the Social /'roiccufori Au-
thority

17] Although we have concluded that the
—coun erred In its factual finding that the
Prosecutor was not under tlie con-
sulH!rvision of the Attorney General,
nevenhcless must address the trial
legal conclusion that the Special Pros-
exceeded the scope of his authority,
reaching this conclusion, the trial court
relied upon ihe argument made
Urceze that Sehuiner n llolinnan, CO
46, 467 N.Y.S.2d 182, 454 K .E2d 522
was controlling.  We find that SrAnni-
Is distinguishable on several grounds, and
the trial court therefore erred in its
conclusion as well.

in fact, serves to highlight tlie
betwein jurisdictions that have ex-
consUtullonal or statutory limitations

Law §6) au forth die general
of Ine New York Anomcy General, who it
on elected contliluiionil officer unJcr Ant.
51 I; lection 6) reads at follows:
Cvncrsl dulln
suomecy.|cncrti shall:
snd defend si! sellout slid
in which ibe stile U interested,
charge snd control of all live Iegit
of die dtpanmenis snd bureaus of die
or of any office thereof which reguires
cervices of attorney or counsel, in order to
the Inicrcil of die sisie__

on the attorney general’s authority to aplioinl
a s|>ecial prosecutor, and those that do not.
In Sehuiner, tbe New York Court of Aplieals
upheld the lower court's decision that the
district attorney bad Improperly appointed a
sliccial prosecutor lo investigate and prose-
cute an individual whom the district attorney,
llultzinun, bail run against for a congression-
al scut. Schumcr, 407 N.Y.S.2d at 183-8-1,
451 N.E.2d at 523.

In contrast lo the Alaska attorney general
who functions wilh the broad [>owcrs and
duties as explained in Public Defender Agen-
cy. lhe district attorneys In New York “do
not hold a common law office; and they have
no powers but such as cun be found written
In tlie statute book." People v. Coming, 2
N.Y. 9, 18 (1819).

The district attorney in Sehuiner was an
elected constitutional officer who was direct-
ed by statute to prosecute crimes that were
recognized by the courts In the county for
which she had been elected to serve.
Sehuiner, 4G7 N.Y.S.2J »t 183-81,451 N.EJ2d
at 623-24 (citing County Law i 700(1),
McKinney's Consolidated Laws of New York
(MCL)). Counly Law 5 930 authorized the
district attorney to ap[>oint assistant district
attorneys to serve at the pleasure of lhe
district attorney. 1d. 407 N.Y.S.2rl at 181,
454 N.E.2d at 524. However, unlike in Alas-
ka, the New York county laws included a
sliecifie statutory scheme for the appoint-
ment of a special prosecutor. In the event
that the district attorney were to become
disabled or disqualified, the statutory scheme
provided for court apjuintment of a special
district attorney who would supersede the
district attorney. 1d. (citing County Law
§ 701). Further, under subdivision 2 of sec-
tion 63 of the Executive Law ' the governor

2. Whenever required by die governor. *1-
lend in person, or by one of hit deputies, tny
lenn of lire supreme coun or appear before die
grand Jury tlrereof for ihe purpose of managing
and conducting In such coun or before such
Lury criminal aeilons or proceedings a* shall

e specified In such requirement: In which
ease lire momcy-gceneral or Iris deputy so at-
tendin? shall eirrcise all the powers and per-
form all she duties in respect of sucli actions or
proceedings, which the district attorney would
otherwise be auiliorvfrd or rrqulrrd to cicrcise
or perform: and in any uf such acilotu or
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of New York lias the power to order the
attorney general to supersede a district at-
torney.

Schumtr was elected to a congressional
seat formerly held hy Holtzman. 1d -107
N.Y.S.2d at 183-81, 151 N.E.2d at 523. Af-
ter the United Slates Attorney investigated
the Schumer campaign for possible violations
and declined prosecution, Holtzman, who by
then was elected as counly district attorney,
decided to pursue the matter. However, be-
cause she was concerned about charges of
bias, she asked the governor of New York to
order the attorney general to supersede her.
1d.

AAer the governor refused her request,
the district attorney apparently did not seek
court appointment of a special prosecutor
under 5 701, but Instead chose to bypuss that
provision by ap[>oinling a special prosecutor
under} 930. 1d The terms of this apjioint-
ment provided that the sjwciul prosecutor's
decisions or actions would not be overridden
by the district attorney, and that he could he
removed from his duties only for disability or
for “extraordinary impropriety," as opposed
to removal at the pleasure of the district
attorney as set forth in 5 930. 1d 4G7
N.Y.SAd at 181 451 N.E.2d at 524. The
court found this appointment to be invalid
because “Is)uch a transfer may be accom-
plished only by executive or court order."

Id 4G7 N.Y.S2d at 185, 454 N.E.2d at 525.

In Alaska, by contrast, there are no similar
constitutional or statutory limitations regard-
ing appointments of 6>ecial prosecutors, and,
as previously discussed, the Special Prosecu-
tor appointed to investigate Dreeze remained
appropriately subordinate to the Attorney
General.

The fact that the Special Prosecutor ap-
pointed to investigate Breeze remained sub-
ordinate to the Attorney General leads to our
conclusion that the trial court erred in dis-
missing the indictments on the grounds that
Ihe Special Prosecutor somehow exceeded
the scope of his authority. First, we believe
the trial court enod In adopting such a re-

propeedlngi die itiilrtci attorney shall only ex-
ercise lock potter* and perform such duties &s

are required of him by the attorney-general or
the deputy allurncyjencral 10 attending.
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striclive interpretation of the phrase from
the Sjtecial Prosecutor's apliointment letter
that authorized him "to investigate such oth-
er related matters us may arise in lite course
of your investigation."

Because the authority for the ap|>ointnient
was derived from AS 44.23.020(h)(3), which
required prosecution of "all cases involving
state law," the term "related matters" emild
as well lie interpreted to include all law
violations by individuals under investigation.
This is particularly true when the appoint-
ment letter is read together with the uplien-
dix to the standard agreement form entitled
"Article I. The Services lo he ;xifunncd by
lhe Contractor,” Under Article I, Sj>eclal
Counsel was to investigate not only mutters
“In connection with the investigation relating
to the complaint in 3AN-90-718CI, a civil
case filed to collect fees for services from
Haznma-Guml, Ltd.," hut he was more
broadly authorized to serve as Special Coun-
sel in “other matters that muy urise In the
course of the Investigation  *

[8] Certainly the Attorney General, who
was privy to the agreement that contracted
the services of the Special Prosecutor and
who authored the appointment letter, would
have had some standing to challenge the
S|>ecla] Prosecutor for exceeding his authori-
ty; however, tlie Attorney General made it
clear that the Special Prosecutor had acted
within the sco>c of the authority intended.
We find no basis to assume that Breeze had
the same slunding to challenge whether the
Special Prosecutor exceeded the scofie of his

appointment.

(9) Even if the S]>ecial Prosecutor were
found to have technically exceeded the scope
of his appointment, absent a showing of prej-
udice hy Breeze, the indictments would re-
main valid pursuant to the Sjiecial Prosecu-
tor's authority as a de facto officer. Set
People v. Davit, 88 MichApp. 514, 272
N.W.2d 707, 710 (1979),

In Davis, the county prosecuting attorney
[HitJtloncd the court pursuant to statute for

N.Y.Hkecutive L*w § 63 (McKinney 1993).

STATE v

_IIHEKZK

Alaska 637
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appointment of a special prosecutor due lo a
conflict of interest lie iicreeived regarding
the close working relationship between his
office and the sheriffs department whose
deputy was the subject of investigation. Tlie
court oppointod a s|>eciul prosecutor who
conducted an investigation and authorized
Issuance of warrants that charged Ihe defen-
dant with embezzlement and fraudulent con-
version. 1d. 272 NAV.2d at 708. The lower
court later determined that because the cir-
cuit court was without uuthorily to appoint a
special prosecutor to apliear in district court,
it was necessary nut only to set aside the
appointment hut also to dismiss (he war-
rants. 1d at 701M0.

The uplicllatc court agreed that the circuit
court did not have Ihe [x>wer to appoint a
special prosecutor for the purposes request-
ed. However, the appellate rourt held that
the lower court erred in dismissing the war-
rants that were iasucd hy the *|<ecial prose-
cutor, relying on the defacto doctrine, which
validates, on grounds of public policy and
prevenb'on of failure of public justice, the
acts of officials who function unde- color of
law. 1d at 710. The court in Davis quoted
from 48 CJ. Officers, 5 386 p. 1053, which
read as follows:

A person will he held to be a de facto
officer when, and only when, he is in pos-
session, and is exercising the duties, of an
office; liia incumbency is illegal in some
respect; he has at least a fair color of right
or title to the office, or has acted as an
officer for such a length of lime, and under
such circumstances of reputation or acqui-
escence by the public and public authori-
ties, as to afford a presumpUon of appoint-
ment or election, and induce people, with-
out Inquiry, and relying on the supposition
ihat he is the officer he assumes to be, to
submit to or invoke his action; and, in
some, although not all, jurisdictions, only
when the office has a <le jure existence.

Wo believe that the de facto doctrine is
JPplictble under the circumstances, and that
.Quires reinstatement of the indictments
*«ainat Breeze. The Sp>eciul Prosecutor was
ptvesligadng ar.J prosecuting Breeze pursu-
the authority of the Attorney General,

derived from AS 44.23.020 and vested in him
hy his appointment.

Although we have found that the appoint-
ment and exercise uf authority were proper,
the result would be the same even if the trial
court were correct that the incumbency was
illegal In some respect; the Special Prosecu-
tor had "at least a fair color or right of title,"
and “acted as an officer fur such a length of
time, and under such circumstances of repu-
tation or acquiescence by the public and pub-
lic authorities, os lo afTord u presumption of
up|K)inlmeiit."  Duvis, 272 N.\V.2d at 710.

The process of ap|>ointing a sfieciul prose-
cutor was reported publicly and conducted at
the request of Boyko, Breeze's law partner at
the time. AAer Boyko made this request lo
the Governor, the Attorney General, as chief
legal advisor to the Governor, commenced
the selection process. Wien difficulties
arose in selecting a qualified person, Breeze
himself discussed the selection process and
urged the slate to get on with the investiga-
tion. Thus, the Sfsccial Prosecutor had a fair
color or right to title, and he acted under
circumstances of reputation or acquiescence
not only of public authorities and the public,
hut also hy Breeze himself. The Special
Prosecutor conducted an Investigation, sub-
mitted regular rejknts lo the Attorney Cen-
cral, and presented the matters to a grand
jury under rirvumstanccs that induced peo-
ple to submit to or invoke his action.

Questions regarding the Sjiecial Prosecu-
tor's authority hod no demonstrated bearing
on the grand Jury's determination to return
indictments against Breeze. Even if the
Sliecial Prosecutor's incumbency were illegal
in some reslicct, there was no basis far the
dismissal of the indictments, since, in any
case, his acts achieved de facto legitimacy.
See People U Montoya, 44 ColoApp. 23-1, GIG
P.2d 15G, 162 (1US0). There Is nulhiag In the
record to show how Breeze could have been
prejudiced by the appointment if a special
prosecutor who was contractually buund hy
“all applicable federal or state laws regulat-
ing ethical conduct of public officers," and
who presented the casea to a gTand jury for
review.
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In summary. we find that the Attoniey
General had the authority to appoint the
Special Prosecutor under the circun-tances
of this case. We also find that the Sjiecial

Prosecutor acted within the scoj>e of his au-

thority.1® Finally, >0 l,0ld that the Special

Prosecutor acted at least with de fccta au-
thority and that, absent any record demon-

strating resulting prejudice, there was no
basis for dismissal of the indictments. The

10. In_light of the Attorney General's subsequent
clarification regarding lire Special Prosecutor's
scope of authority, it is apparent that die Special

873 TACIFIC REI'ORTEH, 2t SEREES

order uf the trial court is therefore VACAT-
ED, and the indictments arc reinstated.

URYNEII C.J,, and MANNIIEIMKR, J.,
not participating.

Prosecutor would not now be prohibited from
further prosecuting these matters in any cscnl.
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CITY OK DILUNGIIAM, tin Alnskn
Municipal Corporalion,
Petitioner,

C112.M [IfEta NORTHWEST.
INC., Respondent.

No. S-5230.
Supreme Court of Alaska.
May G, 1WU.

Construction contractor brought uction
I against city, seeking Increased costs in con-
4 necu'on wilh alleged differing site conditions
* regarding construction of sewage treatment
1facility. ~ City filet) thinl-jinrly complaint
[ against engineering firm retained to prepare
1 environmental plan related to treatment sys-
" tem, alleging breach of contract, breach of
tf duty of care, and breaclt of fiduciary duty.
7 The Superior Court, Third Judicial District,
* Anchorage, Beverly W. Culler. J., granted
r partial Bummary judgment for firm on claims
\ for breads of contract and breach of fiduciary
"duty. City petitioned for review. Tlie Su-
Lpreme Court, llabinowilz, J., held that: (1)
Llegislature's general goal in enncling statute
i generally rendering void contractual prori-
I'lions pttrjiorting to indemnify promisee
P against liability for damages caused by prom-
1 Iste'a ciril negligence or willful misconduct
waa to provide remedies for ull wronged per-
A tons, as opposed to only governmental in-
g demnitees; (2) exculpatory clause that limits
Viability for party's “negligent acta, errors, or
aomissions” should be construed to limit liabil-
y “or negligent acts, errors or omissions
fonly; (3) tialute generally rendering void
.contractual provisions pur)>orting to “indein-
Lwfy" promisee prohiliils limitaUon of liability
f and (4) that statute applies to duuse
~ 1 la fiuesUoned under il, regardless of
C| ether Indemnificution has been 6ouyhU

Reversed.

Appeal and Error «=»S93tl)

"H7nirctation of statute and related
LS*galoni of iniiTjjrcUilon of contractuul

I PRI Uil 19%)

clause presented ijueslions of law, which Su-
preme Court reviewed de novo.

2. .Municipal Corporations ©=250

While city was bencflciaiy or “promisee
of contract with engineering firm retained to
prepare environmental plan related to sew-
age treatment system, city was "promisor"
wilh regard to limitation uf liability clause, as
It was promising to limit firm's liability.

See publication Woids and Phrases

for oilier judicial construction! and def-
initions.

3. Indemnity e=3

legislature's general goal in enacting
statute generally rendering void contract"ul
provisions purjmrting to indemnify “promis-
ee" against liability for damages caused by
promisee's civil negligence or willful miscon-
duct was to proride remedies for all wronged
[>ersons, as opposed to only governmental
indemnitees. AS -5.-i5.900.

J. Contracts <5=205

Exculpatory clause that limits liability
for party's “negligent acts, errors, or omis-
sions” should be construed to limit liability
for negligent acts, errors or omissions only,
and clause therefore applies to breaches of
contract and fiduciary duty only insofar as
breaches are negligent

See publication Words and Phrases

fur odicr judicial constructions and dcf<

inilium.
5. Municipal Corporations c=250

Trial court correctly ruled that limitation
of liability clause in contract between city
and engineering firm, limiting liability fur
party'B “negligent acts, errors, or omissions,"
applied to breaches of contract and fiduciary
duty, hut only Insofar as breaches were negli-
gent.

6. Contracts ©=129{))

Liability for knowing or bad faith
breaches of contract can never be limited.

7. Indemnity ©=3

Statute generally rendering void con-
tractual provisions purjsorting to “indemnify"
promisee against liability for damages caused
by promisee's sole negligence or willful mis-
conduct prohibits limitation of liability claus-
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** CHANGES**

1 Changes the photograph requirement from two frontal photos to only
one - requested by the Department;

2. Deletes the change in length of time an applicant’s photograph is valid;
from seven years back to the current requirement of 30 days -

requested by the Department;

3. Deletes the requirement that the applicant submit a renewal form in
person - requested by the Department;

4. Places the competency requirement back in statute and keeps the
current definition of competency (AS 18.65.790(2)) - requested by the
Department.

The bill sponsor, the Department of Public Safety and the NRA all support
the changes proposed in the new draft CS (version-LS1543/K).
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DRAFT HCS CSSB 294 ( )
SECTIONAL

Deletes criminal offense of possession of a concealed handgun while in a local
community with an opt-out ordinance.

Deletes statutory requirement that the application be executed under oath and
changes the requirement from two photos to one photo.

Deletes requirement to list specific action type and caliber on permit.

Amends qualifications to obtain a permit to: “has successfully completed a
handgun course.”

Deletes warning that the application is executed under oath and changes the
penalty for providing known false or inaccurate information from perjury to
unsworn falsification

Retains requirement that the applicant demonstrate physical competence with a
handgun: deletes the requirement for specific action type and caliber.

Repeals the requirement that a permit holder apply “in person” for a renewal:
retains the requirement that a photograph be taken within the previous 30 days:
changes the photo requirement from two photos to one photo.

Amends permit renewal process to allow an applicant to fiie for a renewal of
the permit for up to 60 days after the expiration date of the permit.

Retains replacement of permit process to provide a photograph taken within
the preceding 30 days: and changes the photo requirement from two photos to

one photo.
Revocation of permit (no changes to current law).

Expands and better defines guidelines for recognition of permit holders from
other jurisdictions and provides for a program for reciprocity with other states
as approved by the Department of Public Safety.

Provides for an exception to expired permit penalty if the applicant has filed in
a timely manner for a permit renewal and has not yet received the permit from
the state of Alaska.

Deletes local opt-out provisions of municipal preemption statute.

Repeals sections to conform to the changes made throughout the bill.

KDTT
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HOUSE CS FOR CS FOR SENATE BILL NO. 294( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s):  SENATE JUDICIARY COMMITTEE
A BILL

FOR AN ACT ENTITLED

"An Act relating to the possession of concealed handguns and to concealed

handgun permits.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61.220(b) is amended to lead:

(b) In a prosecution under (a)(1) of this section, it is an affirmative defense

that the defendant, at the time of possession, was

(1) in the defendant's dwelling or on land owned or leased by the
defendant appurtenant to the dwelling;
(2) actually engaged in lawful hunting, fishing, trapping, or other lawful

outdoor activity that necessarily involves the carrying of a weapon for personal

protection;

(3) the holder of a valid permit to carry a concealed handgun under
AS 18.65.700 - 18.65.790 and [,] the weapon was a concealed handgun as defined in
AS 18.65.790 [, AND THE POSSESSION DID NOT OCCUR IN A MUNICIPALITY

1- ICS CSSB 294( )
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WORK DRAFT WORK DRAFT 1-LS1543\K

OR ESTABLISHED VILLAGE IN WHICH THE POSSESSION OF CONCEAJLED
HANDGUNS IS PROHIBITED UNDER AS 18.65.780 - 18.65.785]; or
(4) considered a permittee under AS 18.65.748 and

[(A)] the weapon was a concealed handgun as defined in
AS 18.65.790 [; AND

(B) THE POSSESSION DTD NOT OCCUR IN A
MUNICIPALITY OR ESTABLISHED VILLAGE IN WHICH THE
POSSESSION OF CONCEALED HANDGUNS IS PROHIBITED UNDER
AS 18.65.780 - 18.65.785],

* Sec. 2. AS 11.61.220(d) is amended to read:
(d) In a prosecution under (a)(2) of this section, it is
(1) an affirmative defense that

(A) the defendant, at the time of possession, was the holder of
a valid permit to carry a concealed handgun under AS 18.65.700 - 18.65.790
or was considered a permittee under AS 18.65.748;

(B) the loaded firearm was a concealed handgun as defined in
AS 18.65.790; and

(C) the possession occurred at a place designated as a restaurant
for the purposes of AS 04.16.049 and the defendant did not consume
intoxicating liquor at the place; [AND

(D) THE POSSESSION DID NOT OCCUR IN A
MUNICIPALITY OR ESTABLISHED VILLAGE IN WHICH THE
POSSESSION OF CONCEALED HANDGUNS IS PROHIBITED UNDER
AS 18.65.780 - 18.65.785;]

(2) a defense that the defendant, at the time of possession, was on
business premises
(A) owned by or leased by the defendant; or
(B) in the course of the defendant's employment for the owner
or lessee of those premises.
* Sec. 3. AS 18.65.700(a) is amended to read:

(@) The department shall issue a permit to carry a concealed handgun to a

HCS CSSB 294( ) 2
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WORK DRAFT WORK DRAFT 1-LS1543VK

person who

(1) applies in person at an office of the Alaska State Troopers;

(2) qualifies under AS 18.65.705;

(3) submits a completed application on a form provided by the
department, that provides the information required under AS 18.65.705 and 18.65.710
[AND IS EXECUTED UNDER OATH]; with each application form provided by the
department, the department shall provide a copy of the state laws and regulations
relating to concealed handguns, which must include a concise summary of where,
when, and by whom a handgun can be carried under state and federal law;

(4) submits two complete sets of fingerprints on Federal Bureau of
Investigation approved fingerprint cards that are of sufficient quality so that the
fingerprints may be processed: the fingerprints must be taken by a person, group, or
agency approved by the depaitment; the department shall maintain a list of persons,
groups, or agencies approved to take fingerprints and shall provide the list to the
public upon request;

(5) submits evidence of successful completion of a handgun course
[COMPETENCE WITH HANDGUNS] as provided in AS 18.65.715;

(6) provides one [TWO] frontal view color photograph
[PHOTOGRAPHS] of the person taken within the preceding 30 days that includes
[INCLUDE] the head and shoulders of the person and is [ARE] of a size specified by

the department;

(7) shows a valid Alaska driver's license or identification card at the

time of application;

(8) does not suffer a physical infirmity that prevents the safe handling

of a handgun; and

(9) pays the application fee required by AS 18.65.720.

* Sec. 4. AS 18.65.700(d) is amended to read:

(d) A permit issued under (a) of this section is valid for five years from the
date of issue. [THE PERMIT MUST SPECIFY THE ACTION TYPES AND
MAXIMUM CALIBERS OF HANDGUN DESCRIBED IN THE PERMITTEE'S
CERTIFICATE OF COMPETENCY UNDER AS 18.65.715 BUT MAY NOT

3. HCS CSSB 294( )
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SPECIFICALLY IDENTIFY A HANDGUN BY MAKE, MODEL, OR SERIAL

NUMBER.]
* Sec. 5. AS 18.65.705 is amended to read:
Sec. 18.65.705. Qualifications to obtain a permit. A person is qualified to
rec”’- *¢ and hold a permit to carry a concealed handgun if the person
(1) is 21 years of age or older;

(2) is eligible to own or possess a handgun under the laws of this state

and under federal law;

(3) is a resident of the state and has been for the 90 days immediately
preceding the application for a permit;

(4) has not been convicted of two or more class A misdemeanors of
this state or similar laws of nother jurisdiction within the six years immediately

preceding the application;

(5) is not now in and has not in the three years immediately preceding
the application been ordered by a court to complete an alcohol or substance abuse

treatment program; and

(6) has successfully completed a handgun course [DEMONSTRATED

COMPETENCE WITH HANDGUNS] as provided in AS 18.65.715.
* Sec. 6. AS 18.65.710(a) is amended to read:

@ The application for a permit to carry a concealed handgun must contain the

following information:

(1) the applicant’s name, physical residence, mailing address, place and
date of binh, physical description, including height, weight, race, hair color, and eye
color, Alaska driver's license or identification card number, and the city and state of
each place the applicant has resided in the five years immediately preceding the
application;

(2) a statement that the applicant qualifies under AS 18.65.705;

(3) a statement that the applicant has been furnished with a copy of the
state laws and regulations relating to concealed handguns, has read those sections, and

understands them;

(4) a statement that tlie applicant desires a permit to carry a concealed

HCS CSSB 294( ) 4

New Text Underlined (DELETED TEXT BRACKETED]



WORK DRAFT WORK DRAFT 1-LS1543\K

handgun for a lawful purpose, which may include self-defense;

(5) a [SWORN] statement by the applicant that all statements, answers,
and attachments to the application are true and complete;

(6) a conspicuous warning that [THE APPLICATION IS EXECUTED
UNDER OATH AND THAT] an applicant who supplies a false statement, answer, or
document, in connection with the application that the applicant does not believe to be
true, may be prosecuted for unsworn falsification [PERJURY UNDER AS 11.56.200]
and, if found guilty, may be punished for violation of a class A misdemeanor [B
FELONY], and that* in such cases* die permit shall be revoked and the applicant may
be barred from any further application for a permit; and

(7) a statement that the applicant understands that a permit eligibility
investigation will be conducted as a part of the application process, that this may
involve computerized records searches, and that the applicant authorizes the
investigation.

* Sec. 7. AS 18.65.715(a) is amended to read:

(@) An applicant for a permit to carry a concealed handgun shall provide a
certificate of successful completion of a handgun course that is approved by the
department. [THE CERTIFICATE MUST STATE THE ACTION TYPE AND
CALIBER OF HANDGUN OR HANDGUNS THE APPLICANT HAS
DEMONSTRATED COMPETENCE WITH AND THAT THE APPLICANT MAY BE
PERMITTED TO CARRY. A PERMITTEE MAY ONLY CARRY AS A
CONCEALED HANDGUN AN ACTION TYPE OF HANDGUN DESCRIBED IN
THE CERTIFICATE. A PERMITTEE MAY ONLY CARRY AS A CONCEALED
HANDGUN THE CALIBER OF ThE ACTION TYPE THAT THE PERMITTEE
DEMONSTRATED COMPETENCE WITH OR ANY LESSER CALIBER OF THE
SAME ACTION TYPE,] The handgun course must have been completed within the
12 months immediately preceding the application. The department shall approve a
handgun course, including the personal protection course offered by the National Rifle
Association, if the course tests the applicant's

(1) knowledge of Alaska law relating to firearms and the use of deadly

force;

5. HCS CSSB 204( )
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(2) familiarity with the basic concepts of the safe and responsible use
of handguns;

(3) knowledge of self-defense principles; and

(4) physical competence with a [EACH ACTION TYPE OF] handgun
[THE APPLICANT WISHES TO CARRY UNDER THE PERMIT AND THE
MAXIMUM CALIBER FOR EACH ACTION TYPE THE APPLICANT WISHES TO
CARRY UNDER THE PERMIT].

* Sec. S. AS 18.65.725(a) is amended to read;
(@) A permittee shall apply [IN PERSON] for renewal of a permit to carry a

concealed handgun within 90 days before the expiration of the permit and shall present
a complete renewal form provided by 'he department. The renewal form [SHALL BE
S IBMITTED UNDER OATH AND] must include

(1) any change in the information originally submitted under
AS 18.65.710;

(2) a statement that the person remains qualified to receive and hold
a permit to carry a concealed handgun under AS 18.65.705;

(3) one [REPEALED

(4) TWO] frontal view photograph [PHOTOGRAPHS] of the person
taken within the preceding 30 days that includes [INCLUDE] the head and shoulders
of the person and is [ARE] of a size specified by the department;

(4) [AND (5)] the renewal fee required under AS 18.65.720; and

(5) the warning listed in AS 18.65.710(a)(6).

* Sec. 9. AS 18.65.725(c) is amended to read:
(©) A renewal of a permit to carry a concealed handgun submitted on or after

the expiration date is subject to a late fee of $25. The department may not accept a
renewal for a permit that is submitted more than 60 [30] days after the expiration date
of the permit. Nothing in this subsection prohibits the holder of an expired permit
from applying for a new permit.

* Sec. 10. AS 18.65.730 is amended to read:

Sec. 18.65.730. Replacement of permit. The department may replace a

permit that the permittee certifies under oath has been lost, stolen, or destroyed,

CSSB 294( ) 6-

New Text: Underlined [DELETED TEXT BRACKETED]



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

WORK DRAFT WORK DRAFT 1-LS1543\K

provided the permittee applies in person and

(1) provides one [TWO] frontal view photograph [PHOTOGRAPHS]
of the permittee taken within the preceding 30 days that includes [INCLUDE] the head
and shoulders and is [ARE] of a size specified by the department;

(2) [SUBMITS TO THE TAKING OF A SINGLE THUMB OR
FINGERPRINT BY THE DEPARTMENT TO COMPARE AGAINST THE
FINGERPRINT ORIGINALLY SUBMITTED WITH THE APPLICATION; AND

(3)] pays the replacement fee required under AS 18.65.720.

* Sec. 11. AS 18.65.740(a) is amended to read:
(@) A permit to carry a concealed handgun shall be immediately revoked by
the department when the permittee

(D becomes disqualified to receive and hold a permit under
AS 18.65.705;

(2) is convicted of two class A misdemeanors of this state or similar
laws of another jurisdiction within esix-year period if at least one of the convictions
occurs after the application;

(3) knowingly supplied a false or fraudulent answer, statement, or
document, or made a material misstatement or omission, in connection with an
application for a permit or renewal or replacement of a permit.

* Sec. 12. AS 18.65.748 is amended to read:

Sec. 18.65.748. Permit holders from other jurisdictions considered Alaska
permit holders. A person holding a valid permit to carry a concealed handgun from

another state or a political subdivision of another state

(1) with permit requirements similar to [AT LEAST AS STRICT AS]

those in AS 18.65.700 - 18.65.790 is a permittee under AS 18.65.700(b) for purposes
of AS 18.65.750 - 18.65.765 if the person has not been in Alaska for more than 120
consecutive days: in this paragraph, "permit requirements similar to those in
AS 18.65.700 - 18.65.790" means that, in order to receive and hold the permit in
the other state or political subdivision, the person must

(A) he at least 21 years of age:

IB) be eligible to own or possess a handgun under state or

7. HCS CSSB 294( )
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federal law:

(©) successfully complete some type of handgun or firearn

safety course: and

CD) be subject to a fingerorint-based criminal records
search:
(2) is a permittee under AS 18.65.700(b) for
AS 18.65.750 - 18.65.765 if the person has not been in Alaska for more than 120
consecutive days and the other state or political subdivision allows a permittee
under AS 18.65.700 - 18.65.790 to carry a concealed handgun in the other state
or political subdivision: the department shall determine which states or political
subdivisions grant reciprocity to permittees under AS 18.65.700 - 18.65.790 and
shall distribute a list of those jurisdictions to each law enforcement agencv in this
state.
* Sec. 13. AS 18.65.760(a) is amended to read:
(@) The holder of a permit issued under AS 18.65.700 - 18.65.790 may not
(1) alter the permit;
(2) allow another person to use the permit;
(3) possess or display a suspended or revoked permit; or
(4) display an expired permit, unless the holder has submitted a
complete, timely renewal form under AS 18.65.725 and the renewal process has
been delaved due to circumstances not under the control of the applicant.
* Sec. 14. AS 18.65.778 is amended to read:

Sec. 18.65.778. Municipal preemption. A municipality may not restrict the
carrying of a concealed handgun by permit under AS 18.65.700 - 18.65.790 [EXCEPT
AS PROVIDED IN AS 18.65.780 - 18.65.785].

* Sec. 15. AS 18.65.725(b), 18.65.765(a)(4), 18.65.780, 18.65.785, 18.65.790(5), and

18.65.790(6) are repealed.

HCS CSSB 204( ) 8-
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and to concealed handgun permits. Component AK. State Trooper - Detachments
Sponsor Senate Judiciary Committee

Requester Senate Judiciary Committee Component No. 2325

Expenditures/Revenuas (Thousands of Dallars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2000) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attacha separate page ifnecessary)

This bill is not expected to have a budgetary impact.

Prepared by: Royce Weller, Special Assistant Phone 465-2649
Division Office of the Comissioner e 3/29/00 12:00 AM
Approved by Commissioner Ronald L. Ott ate 3/29/00

Agency Department of Public Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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ALASKA STATE LEGISLATURE

Sen. Robin Taylor, Chair ate Capitol

Sen. Rick Halford, Vicc-Chair 0SM s8iJk Juneau, AK 99801-1182

Sen. Dave Donley H (907) 465-3717 fax: 465-3922
Sen. John Torgerson I j Interim

Sen. Johnny Ellis 716 W. 4U Ave. Suite 540

Anchorage, AK 99501
(907) 269-0220 fax:269-0163

Senate Judiciary Comm ittee

April 17, 2000

Representative Pete Kott

Chair, House Judiciary Committee
State Capitol, Room 11S

Juneau, Alaska 99801-1182

Dear Representative

Please accept this letter as a request for the House Judiciary Committee to schedule CS for Senate Bill 294. “
An Act relating to the possession of concealed handguns and to concealed handgun permits.” This bill will
eliminate some of the cumbersome and unnecessary language in existing law and revise our statutes in one of
the most successful concealed cany programs in the United States.

Attached you will find a copy of the bill, sponsor statement and other supporting information. Thank you for
your time and consideration in scheduling SB 294. If you have any questions please feel free to contact Jim

Pound or me.

Chair, Senate Judiciary Committee

Attachments

RLT/jp



A LASKA STATE LEGISLATURE

Sen. Robin Taylor, Chair State Capitol

Sen. Rick Halford, Vice-Chair Juneau, AK 99801-1182

Sen. Dave Donley (907) 465-3717 fax: 465-3922
Sen. John Torgerson Interim

Sen. Johnny Ellis 716 W. 4lhAve. Suite 540

Anchorage, AK 99501
(907) 269-0220 fax:269-0163

Senate Judiciary Com m ittee

Sponsor Statement
CS FOR SENATE BILL 294
“An Act relating to the possession of concealed handguns and to concealed handgun
permits”

Since its passage, Alaska’s concealed carry law has been one of the most successful programs in the United
States. That success is based, in part, on the original intent of the legislation lo allow only knowledgeable, law-
abiding citizens to obtain state permits to carry concealed handguns. Although the program has been
successful, there are several recurring problems with the implementation and management of the state’s
program. SB 294 proposes statutory changes to improve and streamline the process to obtain and renew a
concealed handgun permit.

CS for SB 294 will eliminate some of the cumbersome and unnecessary language written into the statute:
applicants will no longer be required to have a sworn applieation; permit holders will be allowed to submit their
renewal applications up to 60 days after expiration, rather than 30 days. This allows more time to complete the
renewal process before the expiration date; a new photograph will be required every ten years, instead of every
five (same as for a state driver’s license); additional thumb prints will no longer be required during the renewal

process, as prints never change.

The bill also makes changes to some of the training and education statutes, streamlining the process and making
reciprocity with other states more attainable. The applicant will be required to provide evidence of completion of
a handgun or firearms safety course, but eliminates the more subjective requirement by eliminating the specific
statutoiy definition of “competence,” which is causing problems with reciprocity and/or recognition with other
states. Alaska State Troopers now will be authorized by statute to help teach handgun courses, which may
generate additional revenue.

In addition, SB 294 makes the statute apply equally to all citizens statewide and clarities the standards for
recognition of permits from othei states.

SB 294 streamlines and improves a program that has been, and will continue to be, a success for Alaska.
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Institute for Legislative action
5655 CAPITOLMALL, UITE4SS
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Fax Transmittal Cover Sheet

Message To Be Delivered To:  House State Affairs Committee Members
cc: Senator Robin Teylor

Message From: Brian Judy, Alaska State Liaison

Date and Time Message Sent: April 14,2000 4:30 p.m.

Regarding: CSSB 294 - SUPPORT

Number of Pages Including Cover Sheet: 2

On behalfofthe more than 20,000 members ofthe National Rifle Association who live in
Alaska, | strongly urge your support for Senate Bill 294.

The changes proposed to the concealed weapon permit law by this legislation fall into
three categories: 1) technical changes; 2) process efficiency modifications and 3)

substantive changes.

The technical change made by SB 294 is deletion of the requirement that permit
applications be “sworn” and changes the crime from ¢perjury” to “unsworn falsification”
with a corresponding penalty modification. Ifis my understanding that this aihendment
was recommended by legislative counsel and NRA is fine with this change.

SB 294 would also allow trooper participation in familiarity courses, allow use ofthe
previous photo for permit renewal and replacement, extend the period for renewal after
permit expiration from 30 to 60 days, delete the requirement that thumbprints be given
when permits are renewed or replaced and extend the validity of expired permits when the

renewal process is delayed. These “process efficiency” amendments are all proposed
with the intent o f making the permit issuance process run more smoothly and NRA is in
full support of all these changes.
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The National Rifle Association also strongly supports the three substantive changes
proposed by SB 294:

1) Clarification o fthe requirementsfor recognition ofother states'permits.

This change will allow more law-abiding citizens to be able to provide a means o f self-
defense while visiting Alaska. Such recognition by Alaska will, in turn, cause more states
to recognize the permits of Alaskans when they are in those states.

2) Deletion o fthe virtually unused and unconstitutional municipal opt-outprovisions.
Since 1994, when the concealed weapon law was enacted, only one municipality has
attempted to restrict law-abiding citizens’ ability to carry a means ofself-defense
concealed. In 1998, firearm prohibitionists in the City of Haines put a measure on the
ballot and were rejected by a 3-1 margin. Ifa restrictive ordinance was adopted atsome
point in the future, itwould be violative of Article I, Section 19 ofthe Alaska State
Constitution which provides that “The individual right to keep and bear arms shall not be
denied or infringed by...a political subdivision ofthe state.”

3) Deletion o fthe "competency ” requirement and action/caliber specifications.

W hile the NRA is the foremost advocate ofsafe and responsible firearm use, these
statutory mandates are unnecessary. Ifyou look at the range ofstates which allow
concealed carry, from Vermont, which doesn’t even require a permit to carry a concealed
firearm for self-defense, to Washington, which issues permits (over 200,000 issued
currently) with no training requirement of any kind, to Utah, which requires familiarity
with no live-fire requirement, to Alaska, which does require live-fire, the empirical
outcome is the same: law-abiding citizens are safe and responsible and do not cause
problems, training-related or otherwise. In Alaska, law-abiding citizens can cany
firearms openly without a permit, without heing fingerprinted, without paying fees and
without costly, government-mandated training programs. Although there is no practical
reason why individuals who submit to licensing and background checks in order to carry
concealedshould be treated differently than those who choose to carry openly, this bill
maintains the requirement that permit applicants take a familiarity course; it only deletes
the unnecessary and arbitrary competency standards.

The National Rifle Association urges your support for Senate Bill 294.
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2000
One Minute Speeches

RATIO OF ACCIDENTAL MEDICAL DEATHS TO ACCIDENTAL GUN
DEATHS
April 04,2000

Mr. Speaker, something does not add up, the number of accidental deaths involving
guns average 1,500 per year; and the number of accidental deaths caused by
doctors, surgeons, and hospitals average 120,000 a year, 120,000 per year. That
means the ratio of accidental medical-related deaths to accidental gun deaths is 80 to
1, 80 times more possible of being killed accidentally by a doctor than a gun.

Tell me, Mr. Speaker, should we mandate a 5-day waiting period on vasectomies?

Beam me up. Congress does not need more gun laws; America must enforce the
laws that we have.

| yield back all the American lives saved by an honest law-abiding American who
just happened to have a gun.

« Return to 2000 Archives
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