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Amendment

OFFERED IN THE HOUSE BY REPRESENTATIVE
TO: HCS CSSB 141 (L&C)

Page 3, line 17 is amended as follows: delete the [.] and insert a [,] and the following 
language:

“so long as the municipality provides for procurement procedures substantially similar 
to the competitive sealed bidding or competitive sealed proposal requirements o f AS 
36.30.100-190 or AS 36.30.200-270 respectively.”



Amendment
01TERED IN THE HOUSE BY REPRESENTATIVE
TO: SB 141 _  ,
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House Judiciary Committee 
Representative Pete Kott, Chairman
Representatives Green, James, Murkowski, Rokeberg, Brice, and 
Kerttula

Dear House Judiciary Committee Members,

I am writing to support passage of SSB 141. As a twenty three 
year resident of Delta Junction, I am concerned with the 
economic stability and future of our community. We have been in 
the process of finding a re use of Ft. Greely since the BRAC 
announced closure over four years ago. The only viable re use 
has been a prison. Design Build is a concept that fits our 
situation to a tee. No other corrections groups have stepped 
forward to indicate an interest. The Planning Local Re Use 
Agency worked with Alveet over a long period of time to develop 
our Re Use Plan. In the interest of the common sense, please 
move this bill on to the floor of the House and support it.

There has been a very vocal group In Delta who oppose the 
prison. It is my guess is that there are 30 to 40 residents in 
this group. They are fanatical in their opposition. In no way, 
shape, or form do they represent the majority of residents in 
the local community. We have voted on this issue twice. Both 
times the community supported a private prison. In fact after 
the City Council was able to negotiate proposed terms many 
opponents changed their minds.

We have a chance to pull ourselves up after the closure of Ft. 
Greely. Please support us in that effort.

C  < n r r s r o  1 i f

—  *
.Daniel L. Beck (Superintendent of Schools)
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Citizens for Positive Reuse (CPR) is an ad hoc committee of Della 
residents who are fighting the attempt to establish a private correctional facility at 
Fort Greely.

We have been reluctantly forced into litigation to achieve this goal.
Throughout the attempt to cite a prison in our community we have been denied 
our basic right of adequate representation. A non-elected and non­
representative body, the Delta Greely Community Coalition, was the initial driving 
force behind the negotiations. Even when the State finally turned to the local 
Delta City Council it failed to recognize that approximately 70% to 80% of 
Deltans live beyond the city limits and are not represented by that body..

We will argue in court that the process has been flawed. First, we believe 
that there are legal problems with the structure of HB 53. We also believe that in 
their haste to privatize the Alaska corrections system policy makers have ignored 
some glaring problems. For example, when Governor Knowles signed HB 53 he 
affirmed the five criteria that the Department of Corrections uses for citing a 
prison. None of the five criteria can bs satisfied at Fort Greely. In fact, on page 
29 of the official report is the following statement: “While compliance with state 
and federal laws could be achieved, the military facilities, remote site, small 
population and limited resources mean that best corrections practices and

. . j r y.

polices cannot be met." And finally, State policy makers have not lived up to their 
responsibility because they have literally dumped the problem of setting State 
policy onto the City Council of Delta Junction.

We have filed formal complaint in the Alaska Superior Court in Fairbanks.
In that complaint are five specific charges. One, the Delta Junction City Council
violated its own ordinances pertaining to the procurement process. Two, the City
Council did not demonstrate a basis under the State procurement code for 
seeking a single source agreement, imw, wvou ■■ mo   ----------------
invalid, the City Council did not follow the established procedures for securing a
sole source agreement. Four, the sequence of events is in the wrong order; i.e.,
H.$. 53 says that the State and the City may enter into an agreement to allow the
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Cily to negotiate a further agreement with a private contractor. Fifth, the City 
Council is usurping a State power expressly granted under AS 33 » 3 0/ 0 v)

If we are successful with our logal complaint we hope to move the 
dialogue back tc the correct state forum, the legislature ar.d the administration.

2  -  A



ASSOCIATED GENERAL CONTRACTORS of ALASKA
•11141 B STREET • ANCHORAGE, ALASKA 99503 
P.O. BOX 240609 * ANCHORAGE, ALASKA 99524-0609 
TELEPI lONE (907) 561-5354 • FAX (907) 562-6118

5. May 1999 

To

The House Judiciary Committee

Chairman Representative Pete Kott FAX 465-2819

Subject: House CS for CS for Senate Bill No. 141 (L&C)

Dear Mr. Chairman and committee members:

As a follow-up to my letter on this bill earlier today, I would

like to state that AGC of Alaska has no objection to this bill

if Section 3 is removed, (or sufficiently modified to address our 

stated concerns).

Sincerely,

Exec. Director

FAIRBANKS 
P.O. BOX 60005 • FAIRBANKS, AK 99706 

(907)452-1809

SOLDOTNA 
PO. BOX 350 • SOLDOTNA, AK 99669 

(‘X171262-2185



Alaska State Legislature
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I have mixed feelings about turning Fort Greely into a prison, period. If it is to be, then I 
strongly urge that the State of Alaska be the owner/operator o f it.

What my strongest concern relative to SB 141 is, this is the second time in recent months 
the Alaska Slate Legislature has proposed or enacted legislation to legalize something 
government, be it state/borough/city, has already done. In other words cover their hind ends after 
the fact

We’ve watched our so called president make a mockery of the judicial system over the 
past several years and it appears our own state government is taking lessons from him.

Government should be held to the same standards as the people and should be held 
responsible/accountable for it’s actions. If it breaks the law then it should be required to spend 
it’s day in court and live by the judgement rendered by that court. Then and only then if the 
legislature deems it appropriate, change the law. Anything (ess only serves to undermine the 
image of government in the eyes o f the people. Needless to say the image portrayed currently 
needs help.

-f^hnrles G  A ndrew s

Ftopwentfng <Opeten«Q HC 60 Box 3690 Delta Junction, AK 99737
A -t.A --------

907 895 4041

Phorw No-
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Alaska State Legislature
Ptea&a ontsr Into the record my testimony to th» housb judiciary committee

an 14, eommittee nemo
commutes on _ _____  . d a t e d  s / * / 9 9 . . ____________________bill/ subject
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When you start allowing retroactive laws, you allow people to break the law and not be 
accountable fur their actions. Didn’t we just go through a year of shaking our heads wondering 
how the President could break the law and not get punished? SB141 (though not on the scale) is 
(lie same thing, except SB141 will say the law wasn't broken - no accountability for their 
original illegal actions. When the coalitioi signed the original agreement it was known there 
were laws against “sole source”. (There v.ere enough people involved who have worked for 
government or been around government entities enough to known that commcts go through the 
bid process.) The City Council continued with the sole source (they should have known better 
also). Now because a lawsuit has been filed they (city council, special interest groups, All vest) 
want S1314I passed so they don’t have to account for their illegal actions.. Ihey arc not sorry 
they broke the law, just sorry they were caught.

This also is robs the people of due process. This bill acts only in the interest of one group of 
people and one company (Allvest), ilow can we expect to keep our elected officials free from 
the influence of big business if wc pass laws that encourages that type of corruption. Passing a 
law lo make an exception to a law after the original law was broken is morally reprehensible. 
This sets a dangerous precedent.

Signed

tepresenting (Optional)

f ) P ^ 1  iW a r ,
Phone NIc



P to sn  «m»r imo tha racerti my taatfmefyto ffla U g y e o -
  , ecmminaa namo °eemmHtsaen -Sfe> 1 1 \ \  m m h  < , \ U \ O lC,

bill/ subjro?

U t i l .  ,

wiccca»i -c . i ,  ^  &os4_ i — ^ ‘■hTv^

•Kl*. X < ?P  P<^C>E> c tf  C ^ c  o ^ ix U  P o U e .^  Kc> Mei,

<a4-o'cftxzJc.» u^2 dW-ci'f ̂  „ _L c s li^  \) COi^ce*/^ <e.cJl
CLbov-t^f “H t^ .  j p v ^ o ^ ^ S ^  6v* uL'tU *'g, | glxiJ c  d>ff 5 ^  -f'U ctrf'

^ o < > l  ’> B <-t-p > n ^ i ~ m

U O e  c ^ S  CL- 4<PC-cPUwy Ucu\j<*_ U < A < z d  F'-O'R*

* \-(i,^  ~ f «-<^2 C ^ ?  <Xvvo^ c x J €  M
4 ^ 2  W t /K ^ 0 4 - 4  S c x y ^  +U ,<2-

0*-P +ic-2- fc+e^+GL o^O>Lr«^ vM ^ ^ 4  t
£ } c * ^ r  e> *P £ P 2  & v u f>  I  U ^ a j ^

o J l  b « - +  4 -  n r n .  - P < ^  o  ^ ( V .  4 ?  ° ~ )  w o

c j2 ," i/  ° o  v -je s  /  oO e . + ©  w < ju e  = J< -eK *-o^
|W *4" O 5  *̂ <3L b :-< r 2-S2- OUUV* e.CO'<tO»^Aj «f

U. S v ^ o o e  q J i^sx^ c^  / I C lO

^y
SiQnad: —d5LgT_^A <

T tsM a r

Alaska State Legislature

b g ^ ^ - T .  / ^ >  7 ? 7 3 Z
x  Pton® No.

( 7 0 7 3  s ^ r - TOTAL P .01



nAY-«3-i999 36:<U LIO DQ.TA Jfa 90? 995 5017 P .02

Alaska State Legislature
f

Pteasa enter into the record my testimony to the hoctss ju d ic ia r y  commit t e s
X4l CQmfTVt|Q0 nQRIQ

committee on ______________ dated 5/4/99  .
dill/ subject

I would like to voice my opposition to passing 6 5  141 with tha added dause 
capriciously tucked at ihe end in order to allow the go-ahead on a sole source 
contract between AJIvest and the City of Delta Junction. This law, if passed sends 
the message that one can just alter the original plan by just adding a clause that 
benefits whoever stands to gain. 1 fear that to pass this bill with its now clause 
will be the start of a new trend in ‘making exceptions to the rule' to benefit a few 
who stand to lose big or win big depending on which way the legislative wind 
blows.
Please keep the integrity of our legislative lawmaking practices strong for the 
common good for all and not pass this bill.

Signed

' P . P .  S t r y y  7 7 _____________________

i Q j f / j i  Q t J , . < £ # . 7 9 7 3 7  

( 9 #  o ')
's -r7 3 - V , 2 / S
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Alaska State Legislature
Ptease enter into the record my testimony to the house judiciary

sb 141 committee namecommittee on .dated 5/4/99
bill/ subject
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Alaska State Legislature
Pt«ea yrter into tog mead my todfanan* ta tfw House Judiciary

ffffiiilillllWI—‘SB 141 Procurement May 4,1999
60V subject

I am against SB 141 because what the city council did is illegal and for you to pass 
legislation to change existing laws to legalize what they did is another wrong. Two wrongs does 
not make it right Alvest in their dealings with the coalition and now the city council in my 
opinion has been and is heavy handed. Do it our way or we’re going to sue. To sweeten the pot, 
Alvest has bribed the city council with money/scrvices etc., to accept these Icons and honor the 
contact signed by the coalition in addition to the threat of taking them to court. How can the city 
council fight the high paid lawyers that Alvest can hire with seemingly unlimited resources?
What about the lawsuits filed against Alvest by other states with regards to their operations of 
correctional institutions of one sort or another. Also it seems that the city council and I know the 
coalition had it in their mind that it didn’t matter what the people wanted. The previous mayor 
told individuals and I was standing next to him when be said it, that it didn’t matter what the 
peoples’s vote was going to be, he was signing the contract with Alvest, no matter what.

I am against a privately owned/operated prison. Also if  Alvest Plans on local hire why 
are they buying all the quarters buildings at Fort Greely for next to nothing? It just doesn’t seem 
right! Tbere are too many things known about Alvest that bring clouds of doubt on it's 
operations as well as too many unanswered questions about their integrity to allow opening the 
door far further operations.

The onjy ones that will come out ahead in the matter is Alvest. The residents of the Delta 
area will be the losers whether or not a prison comes to Fort Greely because this issue has torn 
our community apart. Some of these ritfs may never heal. I really don’t want to see a privately 
operated prison at Ft Greely and Greely will never be considered as a possible site for a missile 
defense site if  the prison is there thus the whole state may be a loser also. If a prison has to be 
there, go about it under existing law currently on the books that govern such matters. Don’t 
change them to accommodate a government body that side stepped the law. Do it right, two 
wrongs do not make a right

K„ Andnaas
Tuner

Repflftsenfng (Qptfoeel) HC ^  Box 3690 Delta Junction, AK 99737

Addrea 907 895 4041



Alaska State Legislature
Ptoaso enter into the record my testimony to the house jupic iar* committee
mmnx!i, 11-L-- SB 141 commits©® nam egemmate® on __________dated 5/4/99

bin/ subject *" ’ ‘

Thank you for the opportunity to testify in writing. I am strongly 

in favor of this legislation, with particular regard to the fact 

that it would help get construction of a prison at Fort Greely on 

track and moving forward. The community has voted twice. We've 

attended countless meetings and hearings. The opposition remains 

in the minority here, but the minority is vocal. Reuse of Fort Greely 

is vitally important to the economic future of this community. Many 

of those who oppose it believe they can keep the town the same as it 

was when they came. Change happens and change is certainly going to 

happen when Fort Greely is drastically down-sized and there are no 

new jobs to replace those that have gone away. Many of those who 

oppose this reuse are retired and have their future incomes assured. 

Those of us who do not have this luxury know the need to have an 

economic replacement for rhe military and civilian jobs we will be 

losing. It is important for individuals and it is extremely 

important to local businesses.

I urge you to support SSB 141, with Section 7 intact, and to pass 

it out of Committee with a strong Mdo pass" recommendation.

Thank you again for giving us a chance to testifyi

Signed:
Loretta Schooley

Myself, Alaska Motor Coaches, Inc., Sunshine Services, Inc., etc.

[business) P.O. Box 64 (personal), Delta Jet. AK

A ddress
(907) 695-4550 (work) B95-S059 (home)

Phone No.
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I represent this group of people who are in full support of bill 141. This issue has 
been voted on twice, and with Fort Greely closing, we have no guarantees of another 
business moving in the Delta area with this many jobs available. Allvest has been very 
generous with it's offer to our community. We the undersigned fully support this bill.

Thank You

Attention House Judiciary Members,

33M03G A'diGHS £ Z .£ f 9 6 8 £ 0 6  E T It’Q 6 6 6 1 / ^ 3 / ^ 0



ASSOCIATED GENERAL CONTRACTORS of ALASKA
4041 B STREET • ANCHORAGE, ALASKA 99503 
P.O. BOX 240609 • ANCHORAGE, ALASKA99524-0609 
TELEPHONE (907) 561-5354 • FAX (907) 562-6118

5. May 1999 

To

The House Judiciary Committee . ^ ̂ j t f
Chairman Representative Pete Kott

Subject: House CS for CS for Senate Bill No. 141 (L&C)

Dear Mr. Chairman and committee members:

Although we have supported the original version of SB 141 in 

writing by letter dated April 19, 1999 we have concerns about 

Section 3 of the CS.

We 3re concerned that the commissioner receives unrestricted dis­

cretionary authority (notwithstanding the clause "advantageous to 

the State") to use a design-build construction contract process 

without further defining the process. It appears that without reference 

to the State Procurement Code this is pretty loose. AGC of Alaska 

does not oppose "design-build" as a procurement method in principle, 

however, details fo the selection process should be structurally 

addressed. "Single price" is not a sufficient mechanism, because the 

details for comparison in such a bid package can vary widely and are 

subject to interpretation and assignment of personal preferences by 

the commissioner or designees.

If the intent is to solve a problem for a single project it should 

be addressed in such a manner. Right now our concern is that this 

Section of the bill opens the door for wide and longrange applicability. 

Sincerely,

Executive Director

FAIRBANKS 
P.O. BOX 60005 • FAIRBANKS, AK 99706 

(907)452-1809

SOLDOTNA 
P.O. BOX 350 • SOI.TaTTNA. AK 99669 

19074 W -7JH*
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P.O.Box 861 
Delta Junction, AK 99737

3 May 1999

Since I will be out of town Tuesday, 1 am using this note to say that I am opposed to the 
clause that was added to Senate Bill 141 that would exempt municipalities from the 
need to seek competitive bids on projects designed and built by a single contractor.

Lois Cosgrove 895-4578



P. O. Box 861 
Delta Junction, AK 99737

3 May 1999

Since I will be out of town Tuesday, I am using this note to say that I am opposed to the 
clause that was added to Senate Bill 141 that would exempt municipalities from the 
need to seek competitive bids on projects designed and built by a single contractor.

Noiman Cosgrove 895-4578



P. O. Box 223 
Delta Junction, AK 99737

3 May 1999

Since I will be unable to attend Tuesday's meeting, I am using this note to say that I  am 
opposed to the clause that was added to Senate BUI 141 that would exempt 
municipalities from the need to seek competitive bids on projects designed and built by a 
single contractor.



P. 0 . Box 223 
Delta Junction, AK 99737

3 May 1999

Since I will be unable to attend Tuesday’s meeting, I am using this note to say that I am 
opposed to the clause that was added to Senate Bill 141 that would exempt 
municipalities from the need to seek competitive bids on projects designed and built by a 
single contractor.

TOTAL P . 0 5
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MoicSd ^Tujd/a<*/-y 
Juneau, AJt.

Pros:
Micheal Jcnkina 
Delta Junction,AK.

«
I an welting to voice ay opinion in ratazanca to 

BBH 141. I an In Cull support of a Coreaction*! Facility 
in our Community. Thaxa have been two affirmative votaa 
by th« City citizens within on* yeas and tha City Council 
voted 6 to 1 in favor.

There are some citizans against thla project and in 
thair minds, they ara right. 1 cannot argue thla with them, 
although 2 have with some. Thia Community ia much mora im­
portant then opposition voter;.

The votaa heva baen counted and the majority wants a

Corraetional Facility on Port Craaly. Our Community and 
tha businesses need the support of a nolid base business 
to crsate a strong financial base for the future.

1 encoukaga tha passing og SSB 141 w/aee.7, sola source 
procurement, to meet tha tins line established by Fort 
Orealy and tha City of Delta Junction to operate a 
Correctional Facility for the year 2001, which in turn will 
help those who will be displaced due to the closure of 
Fort Craaly.

Support! of the Community for tha Corraetional Facility 
1b as much needed as the support of the Correctional 
Facility la ko tha Community. Both are naadad, without 
question.

Delts Junction,Ak.99737 
Ph/F* 907-895-4313
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Please enter Into the recora my testimony to the IrQU-i e.
j , committee name •

oonfimmseon . o f t  / t  I , dated . < / ___________ •
bffl/ subject /

Request your support o f SSB 141. This legislation will greatly assist Delta Junction and 
other small communities in the area of Sole Source contracting. Specifically, this will 
enable Delta Junction to pursue the building & operation of a private corrections facility 
to house Alaska ’s prisoners within the state of Alaska. Because of our unique situation, 
and the Dept o f Correction’s deliberate foot-dragging since SB 53 was passed, we no 
longer have the required 6 or more months necessary to pursue a Request For Bid.

Additionally, the agreement worked out between the City of Delta Junction and the Delta 
Conections Group (Allvest / Cornell), could never be approached in benefits to the 
community from a RFB process.

There are still a few “concerned citizens” that continue to be very vocal about their 
opposition to the re-use of F t  Greely. Even after 2 favorable votes by our residents, they 
are still writing letters, sending POMs and making calls. Eight o f than are now suing the 
city in a further attempt to squelch the twice voted will of the people.

Please do what you know is right not only for Delta Junction but for the many other 
communities that will benefit from this legislation in the future.

Alaska State Legislature

Signed:

n  Representing (Optional) r\ .—  «
Address
Phone No.

TOTAL P .01

TOTAL P.O?
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ASSOCIATED GENERAL CONTRACTORS of ALASKA
4041 B STREET • ANCHORAGE, ALASKA 99503 
P.O. BOX240609 • ANCHORAGE. Af.ASKA.99.9?
TELEPHONE (907) 561-5354 • FAX (907) 562-6118

5. May 1999

To

The House Judiciary Committee 

Chairman Representative Pete Kott

Subject: House CS for CS for Senate Bill No. 141 (L&C)

Dear Mr. Chairman and committee members:

Although we have supported the original version of SB 141 in 

writing by letter dated April 19, 1999 we have concerns about 

Section 3 of the CS.

We are concerned that the commissioner receives unrestricted dis­

cretionary authority (notwithstanding the clause "advantageous to 

the State") to use a design-build construction contract process 

without further defining the process. It appears that without reference 

to the State Procurement Code this is pretty loose. AGC of Alaska 

does not oppose "design-build" as a procurement method in principle, 

however, details fo the selection process should be structurally 

addressed. "Single price" is not a sufficient mechanism, because the 

details for comparison in such a bid package can vary widely and are 

subject to interpretation and assignment of personal preferences by 

the commissioner or designees.

If the intent is to solve a problem for a single project it should 

be addressed in such a manner. Right now our concern is that this 

Section of the bill opens the door for wide and longrange applicability. 

Sincerely,

Executive Director

FAIRBANKS 
P.O. BOX 60005 •  FAIRBANKS, AK 99706 

(907)452-1809

SOLDOTNA 
P.O. BOX 350 •  SOLDOTNA, AK 99669 

( 9 0 7 1 9 7 .5 - 7 ^
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TO: PetcKoit
House Judiciary commillcc

Please support SB 7 4 .1 have been in Alaska for 14 years and plan to stay many more. I am an ouldoorsman 
And enjoy what Alaska has to offer 1 believe that passing SB74 will help preserve this.

Sincerely,

Lnriytf/mtey 
Bov 71613
Fairbanks, AK 99707
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Alaska State Legislature
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bill/ subject
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Subject: SB 141

I'm forwarding this "Testimony Sheet" to express my outrage at what you politicians are trying to pull off. First, 
we don't want a prison of ANY KIND In our community, and most of all, we don't want this ALLVEST. We've 
heard too much about them and their underhanded tactics. IF we wanted a prison, first of all, it should be up 
for competetive bid - if its a private prison, as In the case of ALLVEST.

I've never had a high opinion of politicians; on a scale of 1 to 10,1 might give a used car salesm an a 4, and 
rid give most politician a  1 or 2. And let me tell you, if you pass on this, we're organizing here, and do 
everything we can to get you out of office.

There are more people in this community AGAINST a prison, than for one. Regardless of the two phonly 
elections. Have a formal election, with IMPARTIAL vote counters (not from Delta), and you'll see l

Sincerely,

ROBERT L. WEEKS

HC 60 Box 3380 
Delta Junction. Alaska 99737 Tel, No. 907-895-5202

5 /4 /99
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Subject: SB 141

I'm sending this to express my opposition to a prison in the Delta area, and most of all, the legislature trying to 
force a private prison on us without a competetive bid. We don't want a prison of any kind, and we’ve all 
heard so much about ALLVEST, that we certainly don’t want them.

You people are elected by the people, so, if you want to do the right thing, yopu'll stop this nowl 

Sincerely.

S TE V E N  K. LESLIE 

P.O. Box 63
Delta Junction, Alaska 99737 

Tel. 907-695-5202

5/4/99
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Subject: SB 141

I'm sending this m essage to voice my strong opposition to a prison in our community, and especially the way 
the Legislature is working with ALLVEST to sneak this bill through. We don't want a prison period, and most of 
all, we don’t want ALLVEST.

This action the legislature is trying to force upon us, at least, without a competetive bid. convinces m e that 
possibly som e Legislators have a vested interest in ALL VEST.

Sincerely,

Tel. 907-895-5202

5/4 /99
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JfS  S 3  / Q j b  y e a r  a ^ c /  e j e c t s  c o n f e s f e c /  f f e  eompps.Z'/i'tfe b ' c /

y>5/~/roA. ©/ /■/, f h e  /Cj///4y^<rO preypQr £.c/ J o  “POxYe f f t*  sf& *Z e$

fflO r)€.y * i  CL b c L '/J /e  f c  ^  ' S u p r e m e  Z o u .rJ ' f o r  J A t S  /SSU.& A ^ o l  

YJis Cbr-parte.J/ir>̂ . /Wany J<xse joJn.c<J Zzj&fAer- yY-e jŷ V /
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I am categorically opposed to the building of a private prison on f t  Greely. Although I am a strong 
proponent of the free enterprise system and believe that “the best governm ent is the government that 
governs least “ there arc things that only government should do. When a person is imprisoned it is because 
that person is deemed to have committed an offense against society and is delivered to the state to be 
punished. The government is charged with protecting society from the prisoner and safeguarding die 
prisoner while in the custody of the state. This is not an efficient system. It was not meant to be. The 
purpose o f private enterprise is to make money. Period. Managers who work for the private enterprise will 
judged on the profitability of the prison. The private enterprises priority of making money and the states 
responsibility to protea both society and the prisoner will often be at cross-purposes. You do not need 
much intelligence to see the conflict of interest. No matter who runs the prison the state will ultimately be 
responsible for what happens in the prison. The history of private prisons in this country goes much 
further than the current debate. Prisoners in the South were leased to farms and mines. This relieved the 
state of the responsibility of caring for the prisoners and allowed the prisoners to earn their keep. It was an 
efficient system until the horrific conditions that the prisoners were forced to live in were exposed. Recent 
use of private prisons in Texas and Ohio have resulted in lawsuits against the STATES who contracted to 
the private prisons. Remember, Alaska will have to bear the costs of any misdeeds by the private prison. 
You cannot contract responsibility.

I am also opposed to the prison from a strictly common sense point of view. It is my understanding that 
crime is going down, so will there be a need for the additional prison space? Will the state agree to fund 
the prison regardless of the numbers of prisoners in the state system? Does anyone really think that you 
can live in Delta on the wages proposed by Alvest ? While the prison and its operators will no doubt be a 
boon to the people already dependent on government (the school district employees, the school bus 
company and of course the welfare/social service administrators) I don't think the true cost to the local 
community and the state have been analysised. Iff were going to build a prison I would place it where 
there was already an existing social support infrastructure. I would not build a prison in an isolated 
community and then find myself having to recreate state services that are already available elsewhere at 
less cost. While in the short run the building of a prison in Delta may hold out the promise of low paying 
jobs, in the long run the state will be responsible for what goes on in the prison and for building the support 
infrastructure that will be needed for the prison to function in this community. The only people to profit in 
from a prison in Delta will be lawyers and the paid consultants. When all is said and done, Delta is a little 
town along way from anywhere. Delta (like most of Alaska) has gone through periods of boom and bust. 
Good leaders would recognize this and attempt to plan a future that makes wise use of revenues during the 
fat years so we can make it through the lean ones. Delta has already had one huge white elephant in the 
past 20 years (remember all that grain the learned consultants said was going to come out of the Barley 
project ?), we don’t need another.
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May 4.1999

I  strongly oppose Senate Bill 141. I t  is wrong and those working with it firsthand know 
tha t it is wrong. What has happened to our politicians involved with pushing this Bill 
through? Don't they know tha t this is not fair play? What has happened to the things 
tha t count in a true leader of our community? I s  our America, our Alaska, aur Delta 
Junction, too far gone?

A disguisted voter,
< i 'V  y )v/

Nancy Mox ley 
P. O. Box 954
Delta Junction, AK 99737



FAX to the Senate Judiciary Committee V \"ol L X O  <575^5017

From: Sharon Haney Wright 
P.O. Box 225
Delta Junction, Alaska 99737 

Date: May 4 ,1999  
RE: SB 141

Dear Senators: It would be a travesty of the political process to pass this bill! This

Dtll attempts to retroactively change the law to accommodate the interests of one 

business. It is not In the best interests of the people of the State of Alaska to go for 

sole source bidding. Further, the bill disenfranchises the voters by not allowing them 

to make this choice themselves. I oppose private prisons; the efforts AHvest and its 

cohorts have made to get their way at all costs, ethics and conscience be damned, 

are proof of their interest in the bottom dollar, not the individuals they need to serve.

It also encourages lawmakers to accept lobbying favors and political power of 

questionable origin and motive. Please - ■r,,,p'
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HOUSE CS FOR CS FOR SENATE BILL NO. 162( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATE JUDICIARY COM M ITTEE BY REQUEST

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the rule against perpetuities, nonvested property interests, and

powers of appointm ent; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.12.702(d) is amended to read:

(d) Survival by 120 hours is not required if

( 1) the governing instrument contains language dealing explicitly with 

simultaneous deaths or deaths in a common disaster and that language is operable 

under the facts of the case;

(2) the governing instrument expressly indicates that an individual is 

not required to survive an event, including the death of another individual, by a 

specified period or expressly requires the individual to survive the event by a specified 

periodj [;] but survival of the event or the specified period must be established by clear 

and convincing evidence;

(3) the imposition of a 120-hour requirement of survival would cause

-1- HCS CSSB 162( )
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a nonvested property interest or a power of appointment to fail to qualify for validity 

under AS 34.27.051 or 34.27.100 [AS 34.27.050(a)(1), (b)(1), OR (c)(1)] or to become 

invalid under AS 34.27.051 or 34.27.100. [AS 34.27.050(a)(2), (b)(2), OR (c)(2);] but 

survival must be established by clear and convincing evidence; or

(4) the application of a 120-hour requirement of survival to multiple 

governing instruments would result in an unintended failure or duplication of a 

disposition* [;] but survival must be established by clear and convincing evidence.

* Sec. 2. AS 13.36.157(a) is amended to read:

(a) Unless the terms of the instrument expressly provide otherwise, a trustee 

who has the absolute discretion under the terms of a testamentary instrument or 

irrevocable inter vivos agreement to invade the principal of a trust for the benefit of 

the beneficiary who is eligible or entitled to the income of the trust may exercise 

without prior couit approval the trustee's discretion by appointing part or all of the 

principal of the trust in favor of a trustee of a trust under an instrument other than that 

under which the power to invade was created if the exercise of this discretion

( 1) does not reduce any Fixed income interest of an income beneficiary

of the trust;

(2) is in favor of the beneficiary of the trust; and

(3) does not violate the limitations on validity under AS 34.27.051 or 

34.27.100 [AS 34.27.050(a)].

* Sec. 3. AS 34.27 is amended by adding new sections to read:

Sec. 34.27.051. Statutory rule against perpetuities, (a) A general or 

nongeneral power of appointment not presently exercisable because of a condition 

precedent is invalid unless, within a period of 1,000 years after its creation, either the 

power is irrevocably exercised or the power terminates. For purposes of this 

subsection, the period in which the power must be exercised or the power terminated 

is computed from the time of creation of the original power of appointment under 

which a subsequent general power of appointment not presently exercisable or a 

subsequent nongeneral power of appointment not presently exercisable was created.

(b) If a nongeneral power of appointment is exercised to create a new general 

power of appointment, all property interests subject to the exercise of that new general

HCS CSSB 162( ) -2-
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power of appointment are invalid unless, within 1,000 years after the creation of the 

new general power of appointment, the property interests that are subject to the general 

power of appointment either vest or terminate.

(c) If a nongeneral power of appointment is exercised to create a new or 

successive nongeneral power of appointment, all property interests subject to the 

exercise of that new or successive nongeneral power of appointment are invalid unless, 

within 1,000 years from the time of creation of the original instrument or conveyance 

creating the original nongeneral power of appointment that is exercised to create a new 

or successive nongeneral power of appointment, the property interests that are subject 

to the nongeneral power of appointment either vest or terminate.

Sec. 34.27.053. Savings provision. A property interest that, under 

AS 34.27.051, becomes invalid shall, upon the expiration of the 1,000-year period set 

out in AS 34.27.051,

( 1) if income from the property interest is payable

(A) to one person, be distributed to the person to whom the 

income is then payable;

(B) to more than one person, be distributed to the persons to 

whom the income is then payable

(i) in the shares to which the persons are entitled to the

income; or

(ii) equally among all persons who are entitled to the

income if shares are not specified;

(2) if income from the property interest is payable in the discretion of 

a trustee and is payable

(A) to one person, be distributed to the person then eligible to 

receive the income; or

(B) to more than one person, be distributed to the persons then 

eligible to receive the income

(i) in the shares to which the persons are entitled to the

income; or

(ii) equally among all persons who are entitled to the

-3-
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income if shares are not specified; or

(3) when there is no person then living to whom the property interest 

may be distributed under ( 1) or (2) of this section, be payable to one or more 

organizations described in 26 U.S.C. 2055(a) (Internal Revenue Code), or to one or 

more organizations described in any successor provision to 26 U.S.C. 2055(a), in the 

shares or proportions that the trustee or trustees then acting may determine.

* Sec. 4. AS 34.27.070 is amended to read:

Sec. 34.27.070. Application [PROSPECTIVE APPLICATION], (a) Except 

as extended by (b) of this section, the former provisions of AS 34.27.050 - 34.27.090 

apply to a nonvested property interest or a power of appointment that is created on or 

after January 1, 1996. and before April 2. 1997. For purposes of this subsection 

[SECTION], a nonvested property interest or a power of appointment created by the 

exercise of a power of appointment is created when the power is irrevocably exercised 

or when a revocable exercise becomes irrevocable.

(b) If a nonvested property interest or a power of appointment was created 

before January 1, 1996, and is determined in a judicial proceeding, commenced on or 

after that date, to violate this state's rule against perpetuities as that rule existed before 

January 1, 1996, or if a nonvested property interest or a power of appointm ent 

was created on or after January  1. 1996, but before April 2. 1997. and is 

determined in a judicial proceeding, commenced on or after that date, to violate 

this state's rule against perpetuities as that rule existed, on or after January  1, 

1996, and before April 2. 1997. a court* upon the petition of an interested person* 

may reform the disposition in the manner that most closely approximates the 

transferor's manifested plan of distribution and is within the limits of the rule against 

perpetuities applicable when the nonvested property interest or power of appointment 

was created. For nurnoses of this subsection, a nonvested property interest or a 

power of appointm ent created hv the exercise of a power of appointm ent is 

created when the power is irrevocably exercised or when a revocable exercise 

becomes irrevocable.

* Sec. 5. AS 34.27.070 is amended by adding a new subsection to read:

(c) The provisions of AS 34.27.051 apply to a trust instrument or conveyance

HCS CSSB 162( ) -4-
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executed on or after April 2, 1997, if the trust instrument or conveyance creates a 

contingent power of appointment or nonvested property interest subject to the exercise 

of a power of appointment that creates a new or successive power of appointment.

* Sec. 6. AS 34.27.075 is amended to read:

Sec. 34.27.075. Relationship to [SUPERSESSION OF] common law rule.

AS 34.27.051 - 34.27.100 [AS 34.27.050 - 34.27.090] supersede the rule of the 

common law known as the rule against perpetuities. The common law rule against 

perpetuities does not apply in this state.

* Sec. 7. AS 34.27 is amended by adding a new section to read:

Sec. 34.27.300. Perpetuities and suspension of the power of alienation, (a) 

A future interest or trust is void if, as to property subject to the future interest or trust,

( 1) the future in'eren or trust suspends the power of alienation of the 

property, the suspension of the power is mr a period of at least 30 years after the death 

of an individual alive at the time of the creation of the future interest or trust, and the 

suspension of the power of alienation occurs in the document creating the future 

interest or trust;

(2) the future interest or trust suspends the power of alienation of the 

property and the suspension of the power is for a period of at least 30 years after 

termination of a power to revoke the trust;

(3) the future interest or trust suspends the power of alienation of the 

property, the future interest or trust is created by the exercise of a general power of 

appointment, whether by will or otherwise, and the suspension of the power is for a 

period of at least 30 years from the time the power of appointment is exercised; or

(4) the future interest or trust suspends the power of alienation of the 

property, the future interest or trust is created by the exercise of a power of 

appointment that is not a general power of appointment, and the suspension of the 

power is for a period of at least 30 years from the time of creation of the original 

instrument or conveyance creating the original power of appointment that was 

exercised to create a new or successive nongeneral power of appointment.

(b) For purposes of (a) of this section, the power of alienation

( 1) is suspended if there is no person alive who, alone or in
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combination with others, can, as to property that is part of the future interest or trust, 

convey

(A) title to real property in fee; or

(B) complete ownership of personal property.

(2) is not suspended by a future interest or trust or by an equitable 

interest in a trust if

(A) the trustee of the trust has power, either express or implied, 

to sell the property; or

(B) at least one person alive at the time the trust was created 

has an unlimited power to terminate the trust.

(c) The provisions of (a) of this section do not apply to a transfer

( 1) made outright or in trust for a charitable purpose;

(2) to a literary or charitable organization;

(3) to a veterans’ memorial organization; or

(4) to a cemetery corporation, society, or association.

* Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

RETROACTIVE EFFECT. AS 34.27.070(c), added by sec. 5 of this Act, is retroactive 

to April 2, 1997, and applies to a trust instrument or conveyance executed on or after that date 

upon the conditions set out in that subsection.

* Sec. 9. AS 34.27.050, 34.27.055, 34.27.060, 34.27.065, and 34.27.090 are repealed.

* Sec. 10. This Act takes effect immediately under AS 01.10.070(c).
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SB 162

In April of 1997, our legislature amended AS 34.27.050(a) by including (3) which states 

the RAP is inapplicable to those trusts where a trustee has the ability to make a distribution to a 

person who is living at the time the trust is created. Because in almost every case a trustee can 

make the above-described distribution, it was generally accepted we had abolished the RAP, if 

not explicitly, at least implicitly. Abolishing the RAP is a significant reason for the growth of 

our state’s trust business since 1997. By rendering the RAP ineffective as applied to trusts, it is 

possible to create a trust, which can continue forever. These trusts are frequently referred to as 

“perpetual trusts ” or “dynasty trusts." With careful drafting and die proper allocation of. 

generation skipping tax exemption “perpetual trusts” can avoid all federal estate tax and continue 

to grow and made available for the use of successive generations, As a result many states have 

seen it in their interest to abolish the Rule Against Perpetuities. Arizona, Delaware, Idaho, 

Illinois, Maine, Maryland, Ohio, Rhode Island, South Dakota, and Wisconsin have seen it in the 

interest to abolish the Rule Against Perpetuities. Colorado, Florida, Iowa, New Jersey, Nevada

a" ^ave Pcnding legislation to abolish the Rule Against Perpetuities

However, after we “abolished” the RAP in April of 1997 it was discovered we had also 

inadvertently stumbled into a potential estate or gift tax problem under sections 2041(a)(3) or 

2512(d) of the Internal Revenue Code, also known as the “Delaware Tax Trap.” The tax 

problem is very difficult to understand but it exists with any perpetual trust in which a 

beneficiary is given a special power of appointment. Anyone who creates a perpetual trust 

usually wants to give the trust beneficiaries a power to direct the disposition of the trust assets at 

their deaths as a means of making the trust flexible and adaptable so the needs of future 

generations can be adequately served. This power to direct the disposition of trust assets at death 

is referred to as a special, limited or non-general power of appointment. Under our present law if 

a beneficiary exercises a special power of appointment by directing that the trust assets be 

continued in trust for the benefit of an individual and that individual is also given a special power 

of appointment then the trust assets will be subjected to either estate or gift tax liability. A large 

number of perpetual trusts created in Alaska since 1997 are vulnerable to this problem. It should

1



be noted that many other states that have abolished the Rule Against Perpetuities also stumbled 

into the Delaware Tax Trap. The technical nature of the problem makes it truly a trap.

Fortunately a relatively simple solution is at hand. The mechanics of the Delaware Tax 

Trap can be avoided by requiring that in the limited circumstance where a special power of 

appointment is exercised to create a successive power of appointment the trust property must 

eventually vest. This Bill states that in the limited circumstance described above, the date in 

which trust property must eventually vest is 1000 years from the date of creation of the original 

trust instrument. A trust, which can last 1000 years, is practically speaking akin to being 

perpetual. For all other purposes the Rule Against Perpetuities can be abolished and this Bill 

does exactly that.

Passage of this Bill is necessary if Alaska is to remain a suitable place for all individuals, 

resident and non-resident alike, who have or would want to create a perpetual trust. On the other 

hand, failure to pass this Bill not only puts existing perpetual trusts at risk but would eliminate 

Alaska as a suitable place to create perpetual trusts. This would prove harmful to not only our 

own citizens but also this legislature’s effort to build a viable trust industry in this state. Lastly 

failure to pass this Bill could also have the unintended consequence of drawing Alaskan capital 

away from this state, as many wealthy Alaska citizens desiring to create perpetual trusts would 

invariably seek out other states where they are not exposed to the dangers of the Delaware Tax 

Trap.

2
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Summary
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The decedent was the donee of a special power of appointment 
over certain property. At her death, she exercised this power by creating 
In her husband a second power of appointment with respect to the same 
property Held: Under Wisconsin's rule against perpetuities, the 
perpetuities period for an interest appointed under a special power is 
computed from the date of the power's creation rather than from its 
exercise. Thus, under these facts, sec. 2041(a)(3), I.R.C. 1954, does not 
apply to the decedent's exercise of her special power.

Full Text link to 
Murphy, Mary Margaret. Estate of v. Comm 

on the Court Opinions Disc 
(If you do not already subscribe to this disc and would like to do so. please call 1-800-955-2444.)
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The decedent was the donee of a special power of appointment 
over certain property. At her death, she exercised this power by creating 
in her husband a second power of appointment with respect to the same 
property. Held: Under Wisconsin's rule against perpetuities, the 
perpetuities period for an interest appointed under a special power is 
computed from the date of the power's creation rather than from its 
exercise. Thus, under these facts, sec. 2041(a)(3), I.R.C. 1954, does not 
apply to the decedent's exercise of her special power.

Full Text

Decision will be entered fo r  the petitioner.

Thomas G. Ragaxz, for the petitioner. Scott R. Cox, for the respondent. 
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OPINION

Respondent determined a deficiency of 39,254.45 in the Federal estate tax o f the 
Estate o f Mary Margaret Murphy. The issue presented is whether the value of certain 
property over which the decedent possessed a power of
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appointment is includable in her gross estate under section 2041(a)(3). /I /

All of the facts have been stipulated and are so found.

Petitioner John Falk Murphy (hereinafter referred to as petitioner or John) is the duly 
appointed personal representative of the Estate of Mary Margaret Murphy. At the time of 
filing his petition herein, petitioner resided in Madison, Wis.

Under the terms of his will, 111 Ross W. Harris (Ross), the father o f Mary Margaret 
Murphy (the decedent), transferred certain property to the First National Bank of 
Madison, Madison, Wis., as trustee. The beneficiaries of the trust thus established 
(hereinafter referred to as the Harris Trust) were Ross' wife, Maude Johnson Harris 
(Maude), and the couple's two daughters, Josephine H. Schuele (Josephine) and the 
decedent. The terms of the Harris Trust provided that the trust income was to be paid in 
approximately equal shares to each beneficiary for her life. /3/ The trust was to continue 
until the earlier o f the death or remarriage of Maude. Upon the occurrence o f either of 
these events, the trust would be terminated and the corpus distributed as follows:

One-half thereof to each of my daughters, Mary Margaret Murphy and Josephine H. 
Schuele if  living, but if  either o f them shall not then be living the share o f such Trust 
Estate to which she would have been entitled if living shall be paid and set over to such 
person or persons (not, however, including her own estate, her creditors, or the creditors 
of her estate), in such shares, and in such manner as my said daughter, by her last will, 
therein making specific reference to the provisions hereof, shall appoint and direct; but in 
the absence of her exercise of such power of appointment in the manner herein provided 
such share of the Trust Estate shall be paid and set over to those persons who, under the 
laws of the State of Wisconsin, would be entitled to take such property in the event of her 
death intestate on that date.

Prior to the termination of the Harris Trust, the decedent, on May 9, 1972, died 
testate. Under the provisions of her will, the decedent exercised the power o f appointment 
over her portion of the Harris Trust. In so doing, she appointed one-half o f her income 
interest in the Harris Trust to her husband, John, and
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PAGE 673

one-half to a new trust established by her will which was styled "MMM Family 
Trust." /4/ She also appointed her corpus interest in the Harris Trust to the MMM Family 
Trust.

The dispositive provisions of the MMM Family Trust were also contained in the 
decedent's will. In this connection, the income from the MMM Family Trust was 
distributable to John as needed by him "to maintain himself in the manner o f living to 
which he has become accustomed;" to the decedent's issue, under the discretion of the 
trustee; or, if  not needed by John or the decedent's issue, the income was to be

Copyright 1998, Tax Analysts (August)
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accumulated. 15/ The MMM Family Trust was to continue for John’s life and thereafter 
until the decedent's youngest child attained the age of 35.16/ At that time, the trust corpus 
and accumulated income were to be distributed to the decedent’s children or lineal issue. 
In addition, the decedent's will further provided that:

Notwithstanding the other provisions of [the MMM Family Trust], if my husband, 
JOHN, survives me he shall have a testamentary power to appoint the corpus and any 
accumulated income as he may see fit among our lineal issue, the wives or widows of my 
sons, and the husband of my daughter, but such class shall not include my estate or my 
creditors or my husband's estate or his creditors.

On October 27, 1972, approximately 5 1/2 months after the decedent's death, John 
formally renounced the power of appointment over the MMM Family Trust granted him 
by decedent's will.

Respo- dent, in a notice of deficiency mailed to petitioner on February 5,1976, 
determined that the value of the property in the Harris Trust, with respect to which the 
decedent exercised her power o f appointment, was includable in her estate under section 
2041(a)(3).

As a general rule, property with respect to which a decedent dies possessing a general 
power of appointment, 111 is includable in his gross estate under section 2041(a). 
Conversely, where a
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decedent is the donee o f a .nongeneral or special power of appointment, /8/  the value 
of his gross estate does not include the value of the property over which such power 
extends at the time of his death. An exception to this latter rule is found in section 
2041(a)(3).

Because the rule against perpetuities (hereinafter sometimes referred to as the Rule) is 
so inextricably a part of section 2041(a)(3), before discussing that section and its 
requirements, and the question of whether they are here satisfied, it will be helpful to 
review briefly the purpose and operation of the Rule.

The principal purpose of the rule against perpetuities is to promote the free 
alienability of property by ensuring that its orvnership is not suspended for an inordinate 
length of time. 19/ Future interests which make uncertain, for more than the permissible 
period, the ultimate takers of property violate this objective by seriously impeding the 
power of alienation. /10/ Hence, the rule against perpetuities evolved at common law to 
eliminate these impediments or so-called "fetterings of property."

At common law, the rule against perpetuities was a rule against the suspension of the 
power o f alienation and against tire remoteness of vesting. /1 1/ A suspension of the power

Copyright 1998, Tax A nalysts (August)
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of alienation exists when there are no persons in being who can collectively transfer 
complete ov/nership of property. /12/ If a future interest causes such a suspension for 
longer than the permissible period, the future interest is invalidated by the rule against 
perpetuities. Likewise, the rule against perpetuities voids future interests which may not 
vest within the permissible period. /13/ In most instances where a future interest is 
invalidated under the Rule because the interest suspends the power o f alienation for too 
long a period, such interest would also be rendered ineffective for remoteness of vesting 
and vice versa. /14/
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It is important to note that not all "fetterings of property" which suspend its ownership 
come within the Rule. It is only those fetterings which may last longer than the 
permissible period that are invalid. /15/ The most common period during which fetterings 
are permissible is measured by some life or lives in being at the time such interest is 
created plus 21 years. /16/ In the case of an interest in property appointed under a special 
power o f appointment, the permissible period is computed from the date o f the creation 
of the power. /17/ For example, assume A dies and leaves property to B for life with the 
remainder to whomever B appoints by will; provided, however, that B may not appoint to 
his estate, his creditors, or the creditors of his estate; i.e., his power is a special power. 
Assume further that B dies and appoints the property to the children of C. To determine if 
the appointment by B is valid under the rule against perpetuities, it is construed as if  A 
had died and left the property to B for life with the remainder to the children of C. /18/

Over the years some States have modified the permissible period by statute. In 
Delaware, for instance, the period of perpetuities for an interest appointed under a special 
power o f appointment is computed from the date of the exercise of the special power 
rather than from its creation. /19/ Thus, in Delaware it is possible for the absolute 
ownership of property to be indefinitely suspended through the successive exercises of 
such special powers. To illustrate this point, assume A died and left property to B for life 
with the remainder to whomever B appoints by will; provided, however, that B's power is 
only a
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special power. Assume further that B dies and exercises his power by appointing the 
property to C for life with the remainder to whomever C appoints by will under a special 
power; then C exercises the power in the same way and so on. Under the common law 
rule, the contingent interests which did not vest within the period o f the Rule would be 
void; however, because Delaware law computes the perpetuities period from the date of

Copyright 1998, Tax Analysts (August)
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the exercise of the special power, the Rule will not be violated. Absent section 
2041(a)(3), the effect of the Delaware statute would be to permit the continual transfer of 
property from generation to generation without the occurrence of an estate tax. /20/ 
Specifically, the donees each are given a life estate in the property which expires at their 
deaths and is therefore not included in their respective gross estates. Moreover, the 
remainder interest is not includable in their estates because under local law they do not 
own it and also because property subject to a special power of appointment is not taxed as 
part of the gross estate. To prevent this from happening, Congress enacted as part of the 
Powers of Appointment Act of 1951, section 811(f)(4) of the Internal Revenue Code of 
1939, the predecessor of section 2041(a)(3). /21/

Section 2041(a)(3) /22/ generally requires the inclusion in the
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gross estate of the value of any property with respect to which the decedent by his will 
has exercised a post-1942 power by creating a second power. A further requisite to 
inclusion is that the second power, under the applicable local law, can be validly 
exercised so as to postpone the vesting of any estate or interest in the appointed property, 
or to suspend the absolute ownership or power of alienation of such property, for a period 
ascertainable without reference to the date of creation of Lhe first power.

In the instant case, Ross Harris, the decedent's father, under the terms o f his will, 
transferred certain property into the newly created Harris Trust for the benefit o f his wife, 
the decedent, and the decedent's sister. In addition to a one-third income interest in the 
Harris Trust, the decedent's father gave decedent a testamentary power to appoint her 
portion o f the income and corpus of the trust to anyone other than her estate, her 
creditors, or the creditors o f her estate. Upon her death, the decedent, through her will, 
appointed the property subject to her special power to the MMM Family Trust. The 
decedent's will also granted to her husband, John, a testamentary power to appoint the 
corpus of her newly created MMM Family Trust to the children of the decedent or the 
spouses of those children. However, John could not appoint this interest to his estate, his 
creditors, or the creditors of his estate. Under the facts it is clear that the decedent by will 
exercised a power of appointment by creating a second power in her husband. /23/ The 
issue presented is whether decedent's exercise of her power comes within the purview of 
section 2041(a)(3).

Petitioner’s position is that section 2041(a)(3) was drafted to catch the successive 
exercises of powers which, under the local rule against perpetuities, could be validly 
exercised without regard to the date the first power was created. He argues that because 
Wisconsin expresses its rule against perpetuities in terms of a prohibition on the 
suspension of the power of alienation, and because the perpetuities period is measured 
from the date the first power is created, section 2041(a)(3) is not violated.

Copyright 1998, Tax Analysts (August)



TUE 1 8 : 4 5  FAX 5 6 3 5 0 2 0 S h e l l e y  D. E b e n a l  Law Of

• s . /

PAGE 677

PAGE 678

Respondent's position and reasoning are as follows: In Wisconsin the statutory rule 
against perpetuities is concerned with the suspension of the power of alienation. Wis.
Stat. Ann. sec. 700.16. Under this statute, an interest is void only if  it suspends the power 
o f alienation for a period longer than a life or lives in being, plus 30 years. Wis. Stat.
Ann. sec. 700.16(l)(a). However, the statute also states that there is no suspension of the 
power of alienation when the property interest is held in a trust where the trustee has the 
power to sell the assets o f the trust. Wis. Stat. Ann. sec. 700.16(2) and (3). in addition, 
remoteness of vesting is not prohibited in Wisconsin so long as there is no suspension of 
the power o f alienation. In re Walker's Will, 258 Wis. 65,45 N.W.2d 94 (1950). In the 
present case, the decedent exercised a power by creating in her husband another power 
which he, in tum, could validly exercise by placing the properly subject to the power in a 
perpetual trust for the benefit of, for example, his children and their descendants. By 
giving the trustee of the newly created trust a power of sale over the corpus, the 
Wisconsin rule against perpetuities is not violated despite the fact that ownership of the 
property ma never vest in anyone. From this, respondent concludes, section 2041 (a)(3) 
applies to tax decedent's exercise of her power. He argues that Congress intended section 
2041(a)(3) to function independently of State law. He maintains that the statute 
unequivocally indicates that if a power violates any one of three conditions o f title, viz,
(1) postponement of vesting, (2) suspension of the powers of alienation, or (3) suspension 
of absolute ownership, then the property subject to the power must be included in the 
gross estate. Therefore, he concludes, because the decedent exercised her power by 
creating in her husband another power which could be validly exercised to indefinitely 
postpone the vesting of any interest in such property, section 2041(a)(3) is applicable to 
include the appointed property in her gross estate.

While respondent's position may comport with a literal reading of the statute, apart 
from that it is without support in the legislative history, the regulations, and in the roots 
underlying the Rule at the time the predecessor of section 2041(a)(3) was enacted. We 
therefore agree with petitioner.

As previously noted, the common law rule against perpetuities was a rule against the 
suspension of the power of alienation and against remoteness o f vesting. Also previously 
noted was the
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fact that in most instances a future interest invalidated because the interest suspends 
the power of alienation for loo long a period, would also be rendered ineffective
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remoteness of vesting. At an early stage in American history, a number of States passed 
statutes modifying or abrogating the common law rule against perpetuities and 
substituting therefore a statutory rule against perpetuities. /24/ The most significant of 
these statutory enactments occurred in New York in 1830. At that time, the New York 
legislature adopted legislation prohibiting the suspension of the power of alienation of 
real property and suspension of the absolute ownership o f personal property. /25/ This 
statute, which remained substantially unmodified until 1958, served as a model perpetuity 
statute for several other States. 1261 Over the years, certain other States passed statutes 
expressing the rule against perpetuities in terms of remoteness o f vesting rather than 
suspension o f the power of alienation or of absolute ownership. 1211 Still other States 
preserved, unmodified, the common law rule. /28/ In 1951, when the predecessor cf 
section 2041(a)(3) was adopted, there was anything but a uniform rule against 
perpetuities. A transfer valid under one State's rule might be invalid under another State's 
rule. Despite the lack of uniformity among the States, there were, nevertheless, two 
prevalent formulations of the rule which existed. On the one hand, there were those States 
which modeled their perpetuity statutes after New York's in terms of suspension o f the 
power of alienation or absolute ownership; on the other hand, there were those States 
whose rule was expressed in concepts concerning remoteness of vesting. With this 
background in perspective, the purpose and choice of words used by Congress in section 
2041(a)(3) becomes clear.

Section 2041(a)(3) taxes a power which is exercised by creating a second power 
which "under the applicable local law can be validly exercised so as to postpone the 
vesting o f  any estate or interest in property, or suspend the absolute ownership or power 
o f  alienation o f  such property," for an impermissible period of time. (Emphasis added.)

PAGE 679

• PAGE 680

The language of the statute regarding postponement o f vesting, suspension o f absolute 
ownership, and suspension of the power o f alienation, does not, as respondent maintains, 
provide for alternative conditions applicable in all cases. Rather, each condition o f title is 
simply shorthand terminology for the local rule against perpetuities. Thus, section 
2041(a)(3) taxes the exercise of any power of appointment if  the donee exercises the 
power by creating a second power which, under the applicable local rule against 
perpetuities, can be validly exercised to effect the appropriate condition o f title for longer 
than the permissible period. Accordingly, if  the local rule against perpetuities is expressed 
in terms o f remoteness of vesting, under section 2041(a)(3) we must determine if  vesting 
of appointed property may be postp jned for a period ascertainable without regard to the 
date o f the creation o f the first power. Similarly, if  the local rule is expressed in terms of 
suspension o f the power of alienation or absolute ownership, a determination must be 
made as to whether the prohibited condition may exist for longer than the permissible 
period.
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Our interpretation of the statute is further supported by respondent’s own regulations 
which provide in pertinent part:

(ii) If the power is exercised by creating another power of appointment which, under 
the terms of the instruments creating and exercising the first power and under applicable 
local law, can be validly exercised so as to (a) postpone the vesting of any estate or 
interest in the property for a period ascertainable without regard to the date o f the creation 
of the first power, or (b) ( if ihe applicable rule against perpetuities is stated in terms oj 
suspension o f  ownership or o f  the power o f alienation, rather than o f  vesting) suspend the 
absolute ownership or the power of alienation of the property for a period ascertainable 
without regard to the date of the creation of the first power. [Sec. 20.2041-3(e)(l )(ii), 
Estate Tax Regs.; emphasis added.]

Thus, under section 2041(a)(3), the exercise of any power of appointment will be 
taxable if  the donee exercises the power by creating a second power which can be validly 
exercised so as to postpone the vesting of any interest in property, or "(if the applicable 
rule against perpetuities is stated in terms of suspension of ownership or of the power of 
alienation, rather than vesting)” suspend the absolute ownership or the power of 
alienation of the property for a period ascertainable without regard to the date o f the 
creation of the first power. Hence, the question is whether the Wisconsin law of 
perpetuities, the applicable local law in this case, measures the period of

PAGE 680
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perpetuities from the time a general or special power is exercised or from the time it 
was created.

As previously noted, Wisconsin has by statute eliminated the common law rule 
against perpetuities and has substituted in its stead a rule against suspension of the power 
of alienation modeled after New York's statute. Wis. Stat. Ann. sec. 700.16(5): In re 
Walker's Will, 258 Wise. 65,45 N.W.2d 94 (1950). in pertinent part the relevant 
Wisconsin statute provides:

Sec. 700.16 Perpetuities and suspension o f  power o f  alienation. (l)(a) A future 
interest or trust is void if it suspends the power of alienation for longer than the 
permissible period, The permissible period is a life or lives in being plus a period of 30 
years. * * * *

(c) If a future interest or trust is created by exercise of a power o f appointment, the 
permissible period is computed from the time the power is exercised if the power is a 
general power as defined in s. 702.01(4) even if  the power is exercisable only by will; in 
the case o f other powers the permissible period is computed from the time the power is 
created but facts at the time the power is exercised are considered in determining whether 
the power of alienation is suspended beyond a life or lives in being at the time of creation
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of ihe power plus 30 years. [Emphasis added.]

In the instant case, decedent's power was not a general power of appointment as 
defined in sec. 702.01 (4), Wisconsin Statutes, /29/ and is therefore governed by the 
second clause of subsection (c) o f the Wisconsin statute set out above. Under this clause 
the perpetuities period is measured from the date the first power is created. Since a 
requisite o f section 2041(a)(3) is that under the applicable local law the perpetuities 
period on the second power is computed from a date ascertainable without regard to the 
date of the creation of the first power, the statute has no application in this case. See A. 
Casner, Estate Planning, pp. 675, 710-711 (3d ed. 1961).

To hold otherwise would have the undesirable effect o f indirectly imposing upon one 
State the rule against perpetuities of another State. In other words, the conditions o f title 
which appear in section 2041 (a)(3) are not defined in the Internal Revenue Code. They 
are, as stated above, various State law formulations o f the rule against perpetuitites, and 
therefore, we

PAGE 681

must look to State law for their meaning. Because of the many statutory variations of 
the Rule, a transfer by appointment may comply with one State's rule on suspension of the 
power of alienation and yet violate another State's rule against remoteness of vesting. In 
this instance, a literal reading o f section 2041(a)(3) would tax the exercise o f the power of 
appointment. As a result, draftsmen would be held to a standard requiring them to avoid 
creation of conditions of title considered objectionable in States other than thefr own. /30/ 
This interpretation of section 2041(a)(3) would ignore the evolution of the Rule 
throughout the various States and extend its reach well beyond that intended by Congress. 
Indeed, the Senate Report /31/ accompanying the predecessor of section 2041(a)(3) in 
referring to a situation in "at leasi one state" indicates to us that Congress did not intend 
the application of the statute to be so broad in its scope. /32/

Respondent asserts that acceptance of petitioner's position would leave open to 
individual States the ability to circumvent section 2041(a)(3) by enacting laws similar lo 
those in Wisconsin. Aside from the fact that we think it unlikely that States would take 
such steps to upset established local property law, any potential for abuse in this area 
would better be curbed by Congress. Indeed, without deciding the question at ihis lime, 
through passage of the generation-skipping transfer provisions in 1976, /33/ it would 
appear that Congress has already acted, albeit indirectly, to close the loophole perceived 
by respondent in this case.

Accordingly,

Decision will be entered fo r  the petitioner.

Footnotes

/ l /  Unless otherwise indicated, all section references are to the Internal Revenue Code 
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eacn appoirueu ny ner wui. nuwever, josepnmc or me ueeeuem couiu noi appoim incir 
of 1954, as in effect aL ihe time of the decedent's death.

121 The record does not contain the date of Ross' death but it occurred sometime 
around 1958.

I l l  In the event that either Josephine or the decedent died prior to the termination of 
the Hairis Trust, their respective income interests were thereafter payable to whomever 
each appointed by her will. However, Josephine or the decedent could not appoint their 
income interests to their respective estate, creditors, or creditors o f the estate.

/4/ Specifically, John was to receive one-half of the decedent’s income interest in the 
Harris Trust for his life. If he died before the termination of the Harris Trust, his income 
interest was thereafter payable to the MMM Family Trust.

151 The decedent’s will also gave the trustee of the MMM Family Trust the power to 
sell any property not specifically devised or bequeathed.

/6/ The number of decedent's children and their respective ages are not in the record.

I ll  With certain exceptions, sec. 2041(b) defines a "general power of appointment" to 
mean a power which is exercisable in favor of the decedent, his estate, or the creditors of 
cither.

IS/ A "special power of appointment" is one which is not a general power as defined 
in sec. 2041(b). See n. 7 supra.

19/ 5 R. Powell, Real Property 537, et seq. (1977). /10/ 5 R. Powell, supra at 553.

/1 1/ 4 Restatement, Property, sec. 370 (1944). /1214 Restatement, supra, Comment i. 
/13/4 Restatement, supra, Comment j.

/14/ The most common example o f an interest which causes no suspension of the 
power o f alienation but which may not vest within the perpetuities period is one where A 
conveys land to B church to be held so long as the property is used for a parsonage, and 
thereafter to C and his heirs. There is no suspension o f the power o f alienation because B 
and C could unite and convey complete ownership of the property; however, C's interest 
may vest beyond the perpetuities period and is therefore voided under the Rule. See 5 R. 
Powell, supra at 588-590.

/15/ 4 Restatement, supra, Comments b and c. /] 6/ 5 R. Powell, supra at 574.

I l l  I W. Leach, "Perpetuities in a Nutshell," 51 Harv. L. Rev. 638, 653 (1938).

/18/ Further, when testing the appointment under the Rule, circumstances existing at 
the time the appointment is made are taken into account. W. Leach, supra at 654.

/19/ The relevant Delaware statute provides:

Sec. 501. Powers of appointment; effect of rule against perpetuities.

Every estate or interest in property, real or personal, created through the exercise, by
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will, deed or other instrument, of a power of appointment, irrespective of: (1) Whether 
such power is limited or unlimited as to appointees; (2) The manner in which such power 
was created or may be exercised;

(3) Whether such power was created before or after the passage o f this section, shall, 
for the purpose of any rule of law against perpetuities, remoteness in vesting, restraint 
upon the power o f alienation or accumulations now in effect or hereafter enacted be 
deemed to have been created at the time of the exercise and not at the time of the creation 
of such power of appointment. No such estate or interest shall be void on account of any 
such rule unless the estate or interest would have been void had it been created at the date 
of the exercise of such power of appointment otherwise than through the exercise o f a 
power of appointment. [Del. Code Ann. tit. 25, sec. 501 (1974).] /20/ W. Leach, supra at 
n. 37.

/21/ The Senate Report accompanying the Powers of Appointment Act of 1951 stated 
in pertinent part:

"The new section 811(f)(4) deals with successive powers of appointment. In at least 
one State a succession of powers of appointment, general or limited, may be created and 
exercised over an indefinite period without violating the rule against perpetuities. In the 
absence of some special provision in the statute, property could be handed down from 
generation to generation without ever being subject to estate tax.

"Under section 811(f)(4) the exercise of any power of appointment created after 
October 21,1942, will be taxable if  it is exercised by creating another power of 
appointment which under local law can in turn be exercised so as to postpone the vesting 
of the property for a period wThich is ascertainable without regard to the date of the 
creation of the first power. This is true whether or not the first power is exercisable in 
favor of the holder o f the power or his estate. [S. Rept. 382, to accompany H.R. 2084 
(Pub. L. 82-58), 82d Cong., 1st Sess. (1951).]" •

1221 Sec. 2041(a)(3) provides as follows:

(a) In General. -- The value of the gross estate shall include the value of all property — 
* * * *

(3) Creation of another power in certain cases. -  To the extent of any property with 
respect to which the decedent -  (A) by will, or

(B) by a disposition which is of such nature that if it were a transfer of property 
owned by the decedent such property would be includible in the decedent's gross estate 
under section 2035, 2036, or 2037,

exercises a power of appointment created after October 21, 1942, by creating another 
power o f appointment which under the applicable local law can be validly exercised so as 
to postpone the vesting of any estate or interest in such property, or suspend the absolute 
ownership or power o f alienation of such property, for a period ascertainable without 
regard to the date o f the creation of the first power.
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1231 Her husband's renunciation of this second power does not alter the fact that the 
decedent exercised her power by creating a second power. See sec. 20.2041-l(d), Estate 
Tax Regs.

/24/ L. Simes, Future Interests 263, et seq. (2d ed. 1966). /25/ L. Simes. supra at 298, 
et seq. 1261L. Simes, supra at 312.12115 R. Powell, supra at 549-552. /28/ See n. 27 
supra.

/29/ Wis. Stat sec. 702.01(4) provides in part:

(4) "General power" means a power exercisable in favor o f the donee, his estate, his
creditors or the creditors o f his estate, whether or not it is exercisable in favor o f others. * 
* ★

/30/ It might be argued that Congress intended to use the common law rule against 
perpetuities as a touchstone in sec. 2041(a)(3). However, while it appears that Congress, 
through sec. 2041(a)(3), sought to encourage compliance with that aspect o f  the common 
law rule which measures the perpetuities period from the date of a special power's 
creation, it is far from clear that Congress intended to also force compliance with all 
aspects o f that rule. Indeed, assuming we could define a universal common law rule, 
acceptance of this approach would likewise have the ill effect o f imposing the common 
law rule and all its mysteries in the many States which have statutorily modified the 
common law’ rule to alleviate some of its more arcane aspects. We think Congress did not 
intend such a result. /31/ See n. 21 supra.

1321 That is not to say that the statute has application in only one State; rather, we are 
merely stating that wc do not think Congress intended it to operate as extensively as 
respondent argues here.

1331 See secs. 2601, et seq., I.R.C. 1954. as amended.

Copyright 1998, Tax Analysts (August)



Statement of Legislative Intent

By Stephen E. Greer

This bill follows the intent of originally proposed SB 162 which would abolish the Rule Against 

Perpetuities but does so in a manner which avoids a potential tax trap, discovered after SB 162 

was introduced last year. The following discussion is as close as the law comes towards 

approaching rocket science. Nonetheless even though complicated, the proposed legislative fix 

encompassed by this bill is extremely important to: individuals who have established dynasty 

trusts in our state; the lawyers who drafted them; and our reputation as the premier state in which 

to establish a trust. This legislation is strictly remedial in nature and attempts to fix a later 

discovered tax problem attendant with the manner in which the Rule Against Perpetuities was 

abolished in April of 1997.

I. Who is behind this bill and why?

A group of estate planning attorneys in Alaska meet informally on a continual basis to discuss the 

very complex and continually changing aspects o f the estate planning profession. These 

attorneys are dedicated to the improvement of Alaska’s laws to keep us in the forefront of the 

trust industry. Alaska has been on the cutting edge of this industry on a nationwide basis in 

recent years. This reputation is the result of our state enacting creative and innovative trust laws, 

which not coincidentally is being replicated by an increasing number of other states. Nonetheless 

if we in Alaska are to remain in the forefront, our laws must be kept current. Being a leader has 

its disadvantages. The strength and weakness of any new law can not be fully assessed at the 

outset. Only after some time passes can this assessment be made. The burden of constantly 

improving existing law and the willingness to address change is the one which any leader must 

bear, whatever the profession. Make no mistake about it, we in Alaska are nationally respected 

as a leader in the trust industry. Unfortunately compounding our responsibility of remaining a 

leader in trust law is its inextricable link with federal tax law. As we all know, federal tax law 

constantly changes. Our laws must both anticipate and keep current with these changes. If we 

fail in this effort, all previous efforts to establish a trust indv.^try in this state will go for naught.
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