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Member: Stale A ffairs

CSSB 110 (RLS) am
"An Act relating to liab ility  for the release o f hazardous su bstan ces in v o lv in g  

certain property acquired b y  a governm ental entity; relating  to m ak in g  a

o f a party other than the party resp on sib le  for the in itia l release o f a hazardous  
substance; and p rovid ing  for an effective date."

fo r d e lin q u e n t  rea l p ro p e r ty  taxes. Tax fo re c lo su re  is a m a n d a to ry  p ro c e s s  le a d in g  to 
the  ta k in g  o f a tax  d e e d  th a t  p lac e s  tire title  to a  tax d e l in q u e n t  p ro p e r ty  in  th e  
m u n ic ip a lity 's  n a m e . S o m e p ro p e r tie s  w ith  d e lin q u e n t taxes  a re  c o n ta m in a te d . 
M u n ic ip a l 'ie s  a re  c o n c e rn e d  th a t  th ey  m ay  be  h e ld  lia b le  fo r  p re -e x is tin g  
c o n ta m in a tio n  o f  fo rec lo sed  la n d  w ith  s ig n if ic a n t e n v iro n m e n ta l  r e m e d ia t io n  costs.

T he  fe d e ra l C o m p re h e n s iv e  E n v iro n m e n ta l R esp o n se , C o m p e n s a tio n , a n d  L iab ility  
A c t (C ER C LA ) e x e m p ts  by  d e fin itio n  s ta te  a n d  local g o v e rn m e n ts  w h o  a c q u ire  
p ro p e r ty  th ro u g h  " b a n k ru p tc y , fo rec lo su re , tax d e lin q u e n c y , a b a n d o n m e n t,  o r 
s im ila r  m ean s."  H o w e v e r , tire s ta te  law  w h ic h  a d d re s s e s  lia b ility  fo r d a m a g e  c a u se d  
by  the  re le a se  o f  h a z a rd o u s  su b s ta n c e s , A S 46.03.822, d o e s  n o t  p re c is e ly  m ir ro r  the  
fe d e ra l law . SB 110 w ill a m e n d  A S 46.03.822 to  e n s u re  th a t  fe d e ra l a n d  s ta te  la w s  a re  
s im ila r  in  th is  resp ec t. T h e  m u n ic ip a lity  m ay  th e re fo re  h a v e  title  to  the  
c o n ta m in a te d  p ro p e r ty  w ith o u t  in v o lu n ta ry  e x p o su re  to  c le a n u p .

C h a n g e s  in  th e  S e n a te  a lso  re c o g n iz e d  th e  n eed  to e x te n d  th is  c o u r te s y  to  in n o c e n t 
th ird  p a rtie s , w h ic h  a re  n o t  d ire c tly  re sp o n s ib le  fo r c o n ta m in a tin g  th e  p ro p e r ty  th ey  
h a v e  a c q u ire d . S u b se c tio n  (m ) c la rifies  s ta te  law  to say  th a t  "a p a r ty ,  o th e r  th a n  the  
p a r ty  re sp o n s ib le  fo r th e  in itia l re lease , w h o  h a d  n o  re a so n  to  k n o w  th a t  a h a z a rd o u s  
s u b s ta n c e  w a s  d isp o s e d  o f  on , in , o r  a t  th e  facility  a n d  w h o  h a s  a c te d  re sp o n s ib ly  
u p o n  d isc o v e r in g  c o n ta m in a tio n ...m a y  n o t  be h e ld  liab le  fo r th e  s p re a d  o r  m ig ra tio n  
o f th e  h a z a rd o u s  s u b s ta n c e  e x c ep t by  a n  ac tio n  o f in te n tio n a l m is c o n d u c t  o r  g ro ss  
neg lig en ce ."

determ ination as to w h en  hazardous substance has occurred; relating  to lia b ility

Sponsor Statem ent

T h is  b ill w ill a s s is t  m u n ic ip a lit ie s  in  p e rfo rm in g  th e ir  s ta tu to ry  d u ty  to  e n fo rc e  lien s

Home of the 
University of Alaska



Fairbanks North Star Borough
B09 Pioneer Road P.O . Box 71267 Fairbanks, Alaska 99707-1267 907/459-1000

February 24.1999

Senator Gary Wilken 
State Capitol 
Juneau, Alaska 99801

The Fairbanks North Star Borough appreciates your consideration of legislation 
amending AS 46.03.822 to extend liability protection to the Borough in its tax 
foreclosure process. Without this legislation we are concerned that we may be held 
liable for pre-existing contamination on foreclosed land with significant environmental 
remediation costs.

Payment of taxes is the obligation of every property owner, regardless of the condition 
of their property. If one group of property owners avoids the payment of taxes because 
of the condition of their property, and no action is taken to collect the taxes due, that 
"shortfall" is placed on the shoulders of the other taxpayers.

t

In the Fairbanks North Star Borough, there are fourteen properties with delinquent taxes 
that may be contaminated, with a total assessed value of almost $1.5 million dollars. 
Their taxes, penalties and Interest due total $503,688.67. Up until this past year, three 
of these properties contained active, ongoing commercial businesses. Avoidance of 
their property taxes appeared to give them an unfair competitive edge over their 
competitors. The borough has been concerned about taking these properties through 
tax foreclosure because of the risk of liability for any existing contamination. With the 
additional protection that this bill will provide, the borough will be able to complete the 
foreclosure process.

Passage of this legislation will allow us to enforce our tax collection obligations 
uniformly throughout the borough.

Thank you for your support.

Hank Hove, Mayor



April 9 ,1999

Senator Gary Wilken 
State Capitol, Room 510 
Juneau, Alaska 99801

Re: SB 110

Dear Senator Wilkon:

The Alaska Municipal League supports passage of SB 110, “An act relating to 
liability involving certain property acquired by a governmental entity; and 
providing for an effective date."

This bill expands the technical definition of land acquired ay a governmental 
entity to include land acquired by "bankruptcy, foreclosure, tax delinquency, 
and abandonment". It is consistent with Alaska Municipal League Policy 
Statement "Utilities and Environment" Section D.2. "Liabil ty for Releases of 
Hazardous Substances".

While this i6 in large part a housekeeping bill to expand a definition to similar 
circumstances, it will be of significant protection to municipalities and taxpayers. 
Thank you for the opportunity to comment.

Executive Director

Member of the National League of Cities and the National Awodation of Counties



MUNICIPALITY OF ANCHORAGE 

MEMORANDUM 

Real Estate Services

DATE: M ay 7,1999

TO: Senator Wilkens

FROM: Gladys Wilson, Manager, Real Estate Services

RE: SB 110: AN ACT RELATING TO LIABILITY INVOLVING CERTAIN PROPERTY
ACQUIRED BY A GOVERNMENTAL ENTITY AND PROVIDING FOR AN 
EFFECTIVE DATE.

We support this legislation.



k e n a i  p e n i n s u l a  b o r o u g h
144 N. BINKLEY SOLDOTNA, ALASKA 99 669 -7599  
BUS IN ESS (907 ) 262-4441 FAX (9 07 )2 62 -1 89 2

MIKE NAVARRE 
MAYOR

M ay 6,1999

Senator Gary W ilkens 
FAX 465-4714

Re: CSSBllO (RLS)

Dear Senator W ilkens:

The Kenai Peninsula Borough supports the Rules version o f  SB 110. This bill would 
save m unicipalities and taxpayers from incurring significant expenses and losing revenues 
associated w ith contam inated properties subject to tax foreclosure. It also would allow  us to 
equally adm inister the statutory taxing authority among all our citizens.

M ike Navarre 
M ayor



KETCHIKAN GATEWAY BOROUGH____________  ■
Office of the Borough Attorney • 344 Front Street • Ketchikan. Alaska 99901 Scou A. Brendt-Erichjen

narodgn Attorney

(907) 228-6635
Fa*: (907) 247-6625

May 6 , 1999

S en a to r G ary  W ilken  
S ta te  C a p i t o l ,  Room 510 
Juneau, A la sk a  9 9 8 0 1 -1 1 8 2

R e : CSSB  110 (RLS)

Dear S e n a to r  W ilk en :
I  was c o n ta c te d  by Kenai P en in su la  Borough A tto rn ey  C o l l e t t e  

Thompson on May 6ch, 1 9 9 9 , w ith  re s p e c t  t o  th e  r e c o n s id e r a t io n  o f  
CSSB 100 (RLS) . Ms. Thompson in d ic a te d  th a t  th e  b i l l  had passed  
th e  S en a te , bu t th a t  a r e q u e s t f o r  r e c o n s id e r a t io n  had been f i l e d  
by S en a to r  T a y lo r .

I  have rev iew ed  the  b i l l  and d is c u s s e d  the  u n d e r ly in g  p o l i c y  
o b je c t iv e  w ith  the  K e tch ik an  Borough Manager. My recommendation to  
th e  K e tch ik an  Gateway Borough Manager i s  th a t  K e tch ik an  suppo rt the  
b i l l  as i t  p r o v id e s  an im portan t p r o t e c t io n  t o  l o c a l  ta x p a y e rs .
She v e r b a l ly  con cu rred  w ith my recommendation and a u th o r iz e d  me to  
w rite  a l e t t e r  s u p p o r t in g  th e  b i l l . .

T h is  is s u e  was one o f  con cern  in  th e  m un ic ip a l a t t o r n e y 's  
o f f i c e  in  Anchorage fo u r  o r  f iv e  y e a rs  ago b u t t o  d a te  has not 
e f f e c t i v e l y  been d e a l t  w ith . CSSB 110 (RLS) would, a s s i s t  
m u n ic ip a l i t i e s  by h e lp in g  them avo id  becom ing u n w itt in g  “deep 
pockets" in  the  even t th a t p ro p e r ty  t o  be f o r e c lo s e d  upon i s  l a t e r  
found t o  be con tam in a ted .

The on ly  improvement which I  would suggest would be t o  d e fin e  
" i n v o l u n t a r y T h e  is s u e  I would see i s  i f  th e  p r o v is io n s  in  AS 
2 9 .4 5 .3 2 0 ( a )  c a l l i n g  f o r  “annual f o r e c lo s u r e  u n le s s  o th e rw ise  
p rov id ed  by ord inance" would be s u f f i c i e n t  to  ren d e r  a f o r e c lo s u r e  
v o lu n ta ry . My p re fe r e n c e  would be th a t  a f o r e c lo s u r e  r e q u ir e d  to  
p r o t e c t  th e  p u b l i c  p u rse  be con s id e re d  in v o lu n ta ry .

By copy  o f  t h i s  l e t t e r  to  S en a to r T a y lo r , I  am re q u e s t in g  th a t  
he su p p o rt th e  b i l l .

l



s s / l / b i l l .110

c c : Borough  Manager 
S en a to r  T a y lo r  
R e p re s e n ta t iv e  B i l l  W ill
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which there is a release, or a threatened release that causes the incurrence of response 
costs, of a hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or 
treatment, or arranged with a transporter for t'ansport for disposal or treatment, of 
hazardous substances owned or possessed by the person, other than domestic sewage, or 
by any other party or entity, at any facility or vessel owned or operated by another party 
or entity and containing hazardous substances, from which there is a release, or a 
threatened release that causes the incurrence of response costa, of a hazardous sub­
stance;

(5) any person who accepts or accepted any hazardous substances, other than refined 
oil, for transport to disposal or treatment facilities, vessels or oitea selected by the person, 
from which there is a release, or a threatened release that causes the incurrence ofj 
response costs, of a hazardous substance.

(b) In an action tD recover damages or costa, a person otherwise liable under this 
section is relieved from liability under this section if the person proves

(1) that the release or threatened release of the hazardous substance to which the 
damages relate occurred solely ae a result of 

CA) an act of war,
(B) except as provided under AS 46.03.823(c) and 46.03.825(d), an intentional or 

negligent act or omission of a third party, other tlurn a party or its agents in privity of| 
contract with, or employed by, tho person, and t^nt thu person

(1) exercised due care with respect to the hazardous substance; and 
(ii) took reasonable precautioni? against the act or omission of the thin! party and

against the consequences of the act or omission; or
(C) an act of God; and
(2) in relation to (1)(B) or (C) of this subsection, that the person, within a reasonable 

period of time after the net occurred,
(A) discovered the release or threatened release of the hazardous substance; and
(B) begun operations to contain and clean up the hazardous substance.
(c) For purposes of (bJ(lKB) of this section, a third party or an agent of a third party 

is in privity of contract with the person who is otherwise Liable, if the third party or its 
agent and the person are parties to a land contract, deed, or other instrument 
transferring title or possession of the real property on which the facility in question is 
located, unless that property was acquired by the person after the disposal or placement 
of the hazardous substance on, in, or at the facility, and the person establishes that the 
person has satisfied tho requirements of (b)dXB) of this section and establishes that

(1) at the time the person acquired thu facility the person did not know and had no 
reason to know that a hazardous substance that in the subject of the release or threatened 
release was disposed of on, in, or at the facility;

(2) the person is u governmental entity that acquired the facility by escheat, or 
through another involuntary transfer or acquisition, or through the exercise of eminent 
domain authority by purchase or condemnation;

(3) the iwrson is a corporation organized under 43 U.S.C. 1601 —  1620c (Alaska Native 
Claims Settlement Act) that acquired the facility under those sections;

(4) the person acquired the facility by inheritance or bequest; or
(5) the person la a state governmental entity and the state acquired the facility under 

Public Law 85 — 508 (Alaska Statehood Act).
(d) To establish that a person had no reason to know that the hazardous substance was 

disposed of on, in, or at the facility, as provided in (cXl) of thin section, tho person must 
have undertaken, at tho time of acquisition, all reasonable inquiries into the previous 
ownership and uses of the properly consistent with good commercial or customary 
practice in on effort to minimize liability. For purposes of this aubsection a court shall 
take into account all relevant foots, i n c l u d i n g _____ ______ _______ ___

Post-It' Par Note 7671
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A M E N D M E N T  \
OFFERED IN THE HOUSE

TO: CSSB llO(RLS) arn

1 Page 2, line 19, following "entity":

2 Insert "A hazardous substance release shall be determined to have occurred as

3 provided in this section.’’

4 Page 2, line 21, following "leaching":

5 Insert "or migration"

6 Page 3, lines 4 - 10:

7 Delete all material.

8 . Insert

9 "costs under this section, a person who acquires a facility and who, upon discovering

10 a release or threatened release on, in, or at the facility that occurred before acquisition

11 o f the facility, who had no reason to know that a hazardous substance w as disposed

12 of on, in, or at the facility, and who, upon discovering the release or threatened

13 release, acted in accordance with (b)(2) of this section to begin operations to contain

14 and clean up the hazardous substance, may not be held liable under this section unless

15 the person has caused or contributed to the release or threatened release of the

16 hazardous substance, in which case, the person is subject to liability under this section

17 in the same manner as any other person. For purposes o f this subsection, "caused or

18 contributed to the release or threatened release of the hazardous substance"

19 (1) does not include the failure to prevent the passive leaching or

20 migration at or from a facility o f a hazardous substance in the air, land, or water that

21 had first been released into the environment by a person other than the person that

22 acquired the facility;

23 (2) after the ownership or control of the facility has been acquired by

l  .1.
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» I the person includes

2 (A) the spilling, leaking, pumping, pouring, emptying, injecting,

3 escaping, or dumping o f a hazardous snbstance from barrels, tanks, containers.

4 or other closed receptacles; or

5 (B) the abandonment or discarding of barrels, tanks, containers,

6 or other closed receptacles containing a hazardous substance."

L -2-





official Business

Alaska State Senate
Senate Finance Committee

M E M O R A N D U M

Mail Slop 3100 
Slate Capiiol 

Juneau, Alaska 99801-118

To:

From:

Re:

Representative Pete Kott 
Chairman, House Judiciary Comm ittee

Senator John Torgerson

Hearing Request for CSSB 123(FIN), “Relating to public interest litigants 
and to attorney fees; and am ending Rule 82, Alaska Rules o f Civil 
Procedure.”

Date: March 20, 2000

1 respectfully request that you schedule CSSB 123(FIN) fo ra  hearing in the H ouse 
Judiciary Comm ittee. This bill is sponsored by the Senate Finance Com m ittee and has 
recently been referred to your committee.

CSSB 123(FIN) am ends Rule 82 in the Alaska Rules of Civil Procedure in reference to 
the apportionm ent of attorney’s fees and attorney’s fees for public interest litigants (PIL) 
Currently, the manner in which the courts award attorney’s fees to a PIL is inequitable 
and not codified in statute or the ri Lo u f court. The courts receive their direction when 
dealing with these litigants from the Public Interest Litigant Doctrine, which is an 
exception to Rule 82 and a creation o f the Alaska Supreme Court.

The bill before you would make public interest litigants subject to Court Rule 82 
regarding judgem ents for attorney’s fees and treat them equitably com pared to other 
litigants. Additionally, CSSB 123(FIN) makes it mandatory for courts to apportion 
attorney’s fees by issue in the event that a court finds exceptional circum stances exist to 
award enhanced attorney’s fees above the provisions established in Rule 82(b).

I am prepared to provide you with additional information on this issue at your 
convenience. Thank you for your consideration o f this request.



Alaska State Senate
Senate Finance Committee

Mail Stop 3100 
State Capiiol 

Juneau, Alaska 9980i-ii82
CSSB 123(FIN ) SPO N SO R  S T A T E M E N T

CSSB 123(FIN) amends Rule 82 in the Alaska Rules o f Civil Procedure in reference to 
the apportionment o f attorney’s fees and attorney’s fees for public interest litigants (PIL).
Currently, the m anner in which the court awards attorney’s fees to a PIL is inequitable.
The court receives its direction when dealing with this class o f litigant from the Public 
Interest Litigant Doctrine, which is an exception to Rule 82. This doctrine has been 
created by precedent set by the State Supreme Court and is not codified in statute or court 
rules.

The court bases PIL status on four criteria; 1) the lawsuit im plem ents strong public 
policies, 2) numerous people would benefit from the law suit’s success, 3) only a private 
party could be expected to bring a lawsuit, and 4) the plaintiff m ust not have a significant 
economic interest in the outcome. If  the criteria are satisfied, a prevailing PIL is awarded 
100% of attorney’s fees (as opposed to 30% for a prevailing civil litigant that goes to trial 
and 20% if a case does not go to trial) and a losing PIL is im m une from paying the 
prevailing party’s attorneys fees (as opposed to civil litigants).

CSSB 123(FIN) puts public interest litigants on a level playing field with civil litigants.
Under current Court Rule 82, the court must award attorney’s fees according to a specific 
calculation. As previously mentioned, public interest litigants are not covered under Rule 
82, so the courts have a lot of latitude when awarding their attorney’s fees. This often 
results in exorbitant costs to the state. CSSB 123(FIN) attempts to correct this oversight 
by directing the courts to award attorney’s fees to and against public interest litigants in a 
more equitable manner.

CSSB 123(FIN) makes an additional amendment to Court Rule 82. This change requires 
the court to apportion attorney’s fees for all lawyers when the court decides to increase 
the award amount. Right now, Rule 82 allows the court to aw ard additional or enhanced 
attorney’s fees in exceptional circumstances (i.e., needed a lot o f attorneys, exceptionally 
lengthy trial, bad faith conduct, etc). Currently, an attorney can prevail on one issue and 
the losing party must pay the enhanced attorney’s fees for every single issue the plaintiff 
brought before the court. CSSB 123(FIN) directs the court to apportion enhanced 
attorney’s fees by prevailing issue to make it fair for all parties.

In sum m ary, CSSB 123(FIN) recognizes public interest litigants by codifying them in 
Court Rule 82. It prevents the courts from awarding unacceptably high attorney’s fees 
under the guise o f the public interest litigant doctrine. And finally, it requires the court to 
apportion enhanced attorney’s fees by prevailing issue, resulting in increased 
accountability and reducing the likelihood of abuse.



STATE OF ALASKA
2000 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. CSSB 123(FIN)

Revision  D ate  ________________________________________________________Dept. A ffected A h isk a  C o u r t  S y s te m
Tit'e Pub lic  In te re st Litigants_____________________________ B R U  Alfska Court S y s tem
___________________________________________________________________________ C om ponen t Trial Courts_____________
S p o rs o r  S en a te  F in an ce  Com m ittee_________________________ ____________________________________________
Requeste r S e n a te  F in an ce  C om m ittee_________________________ Com ponen t S e ria l No. 7 6 9

Expend itu res/R evenues ._______________ (Thousands o f  D o lla rs)
OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY2005 FY2006
Pe rson a l Se rv ice s
T ravel
Contractua l
Supp lies
Equipment
Land & S tructu res
G ran ts  S  C la im s
M isce llaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0 .0
ICAPITAL EXPENDITURES [ |
ICHANGE IN REVENUES ( ) | |
FUND SOURCE___________________________________________________________ (Thousands o f Dollars)
1 0 0 2  Fede ra l R ece ip ts
1 0 0 3  G F  Match
10 04  G F
10 0 5  G F /P ro g ram  R ece ip ts  
1 0 3 7  GF/M ental H ea lth  
O the r (S pec ify  T yp e )

0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estimate of any current year (FY2000) cost 
POSITIONS

None

Fu ll-tim e
Pa rt-tim e
Tem porary

ANALYSIS: (Attach a separate page If necessary)
No fisca l im pact antic ipated .

P repared  by: 
Agency

Approved by; 
Agency

(Rev 1/99)

Doug Wooliver, Administrative Attorne
Alaska Court System , ,  _
------------------------------ UStephanie J. Cole, Administrative D irector^ ,
Alaska Court System  
--------------------

Phon e : 
Date/T im e:

D a te

 ..‘6 /1 -8265
2 /2 2 /0 0  1 :0 0  PM

2/22/00
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.uic 82.'Attorney's Fees. h tlp :/A v w w .to u c h n g o .c o m /lg lc n tr /c iru lc s /c iv p r o /C IV -9 0 .h in

Copyright 1995-1999 Touch N' Go System s, Inc. All Rights Reserved. N o claim  m ade to official
governm ent works.

Rule 82. Attorney's Fees.

(a) Allowance to Prevailing Party. Except as otherwise provided by law or agreed to by the parties, the 
prevailing party in a civil case shall be awarded attorney's fees calculated under this rule.
(b) Amount of Award.
(1) The court shall adhere to the following schedule in fixing the award of attorney's fees to a party recovering a 
money judgment in a case:

Judgment and, Contested Contested Non- 
if awarded, With Without Contested 
Prejudgment Trial Trial 
Interest

First $ 25,000 20% 18% 10%
Next $75,000 10% 8% 3%
Next $400,000 10% 6% 2%
Over $500,000 1 0% 2% 1%

(2) In cases in which the prevailing party recovers no money judgment, the court shall award the prevailing party 
in a case which goes to trial 30 percent of the prevailing party's reasonable actual attorney's fees which were 
necessarily incurred, and shall award the prevailing party in a case resolved without trial 20 percent of its actual 
attorney's fees which were necessarily incurred. The actual fees shall include fees for legal work customarily 
performed by an attorney but which was delegated to and performed by an investigator, paralegal or law clerk.
(3) The court may vary an attorney's fee award calculated under subparagraph (b)(1) or (2) of this rule if, upon 
consideration of the factors listed below, the court determines a variation is warranted:
(A) the complexity of the litigation;
(B) the length of trial;
(C) the reasonableness of the attorneys' hourly rates and the number of hours expended;
(D) the reasonableness of the number of attorneys used;
(E) the attorneys' efforts to minimize fees;
(F) the reasonableness of the claims and defenses pursued by each side;
(G) vexatious or bad faith conduct;
(H) the relationship between the amount of work performed and the significance of the matters at stake;
(I) the extent to which a given fee award may be so onerous to the non-prevailing party that it would deter 
similarly situated litigants from the voluntary use of the courts;
(J) the extent to which the fees incurred by the prevailing party suggest that they had been influenced by 
considerations apart from the case at bar, such as a desire to discourage claims by others against the prevailing 
party or its insurer; and 
(K) other equitable factors deemed relevant.

If the court varies an award, the court shall explain the reasons for the variation.

(4) Upon entry of judgment by default, the plaintiff may recover an award calculated under subparagraph (b)(1) 
or its reasonable actual fees which were necessarily incurred, whichever is less. Actual fees include fees for legal 
work performed by an investigator, paralegal, or law clerk, as provided in subparagraph (b)(2).
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interest, and by changing provisions relating to attorney fee awards. According to § 55 of the session law, the amendment to AS 
09.30.065 applies "to all causes of action accruing on or after the effective date of this Act." However, the amendments to Civil . 
Rule 68 adopted by paragraph 5 of this order are applicable to all cases Filed on or after August 7, 1997. See paragraph 17 of 
this order.
Note: Chapter 94 SLA 1998 adopts AS 46.03.761, which allows the Department of Environmental Conservation to impose 
administrative penalties against an entity that fails to construct or operate a public water supply system in compliance with state 
law or a term or condition imposed by the department. According to section 5 of the act, subsection (j) of this statute has the 
effect of amending Civil Rules 79 and 82 by allowing the recovery of full reasonable attorney fees and costs in an action to 
collect administrative penalties assessed under AS 46.03.761.

These Court Rules were automatically converted to HTML (Hyper-Text Markup Language) format from electronic files 
piovidcd by the Alaska Court System. Every effort has been made to ensure their accuracy, but neither Touch N' Go Systems, 
Inc., The Alaska Legal Resource Center, nor the Law Offices of James B. Gottstcin are responsible for their accuracy or for any 
damages arising out of any possible inaccuracy. If any mistakes are found, please let us know at one of the addresses listed 
below.

Return to Touch N 1 Go Systems, Inc. Home Page.

Comments to touchnRo@touchnRo.com 
(907) 274-7686 
406 G Street Suite, 2JO 
Anchorage, Alaska 99501 
fax (907) 274-9493

Please  sign o u r  G uest B ook

Copyright 1995-1999 by Touch N' Go Systems, Inc. All rights reserved. No copyright claim  is made to the 
text o f the rules.

Last M odified 7/14/1999

http://vvww.touchiigo.com/lglcntr/ctniles/civpro/CIV-90.htn
mailto:touchnRo@touchnRo.com
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HOUSE CS FOR SENATE BILL NO. 130( )

IN THE LEGISLA TU RE O F THE STATE OF A LASKA 

TW EN TY -FIRST LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): SENATORS PETE KELLY, Taylor

A BILL

FOR AN ACT ENTITLED

1 "An Act relating to immunity for sale or transfer of ?. firearm; relating to

2 administrative functions performed by and fees charged by the Department of

3 Public Safety for transfer of a firearm."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5

6
7

8  

9

10

11

12
13

14

* Section 1. AS 09.65 is am ended by adding a new section to read:

Sec. 09.65.260. Civil immunity related to the sale or transfer o f a firearm,

(a) A  person may not bring a  civil action for dam age or harm caused by an individual 

fo r w hom  a federal firearm  certificate was executed if  the action arises from  the 

execution o f the federal firearm certificate by a public official with the authority under 

federal law  to execute the certificate and the individual causing the dam age o r harm

(1) is the transferee o f  the firearm ; and

(2) at the tim e the certificate is executed either

(A) has a perm it to carry a concealed handgun issued under 

AS 18.65.700; or

-1- HCS CSSB 130( )
New -Text Underlined (DELETED TEXT BRACKETED]



5

6

7

8

9

10

11
12
13

(B) meets the qualifications imposed under AS 18.65.705(1) -

(5) for obtaining a concealed handgun permit.

(b) In this section, "federal firearm certificate" means the certificate required

on a federal "Form 1 (Firearms)," "Form 4 (Firearms)," or "Form 5 (Firearms)."

* Sec. 2. AS 44.41.020(a) is amended to read:

(a) The Department of Public Safety shall administer functions relative to the 

protection of life and property, including functions relating to transfer of a firearm. 

The department may enter into agreements with nonprofit organizations and federal 

and local government agencies to train personnel of those agencies in the protection 

of life and property. The department may charge a reasonable fee for services 

provided under a training agreement or for services relating to transfer of a firearm.

* Sec. 3. APPLICABUJTY. AS 09.65.260, added by sec. 1 of this Act, applies to a civil 

action that accrues on or after the effective date of this Act.

WORK DRAFT WORK DRAFT 1-LS0665\G

H CSCSSB130( ) . *2-
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SENATE BILL NO. 130

IN TH E LEGISLATURE O F THE STATE OF ALASKA

TW ENTY-FIRST LEGISLATURE - FIRST SESSION

BY SENATOR PETE KELLY

Introduced: 4/1/99
Referred: Judiciary, Finance

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to immunity for sale or transfer of a firearm; relating to 

administrative functions performed by and fees charged by the Department of 

Public Safety for transfer of a firearm ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is am ended by adding a new section to read:

Sec. 09.65.260. Civil immunity related to the sale or transfer of a firearm . 

A person m ay not bring a civil action if the action arises from the execution o f the 

certificate required on a federal "Form 1 (Firearms)," "Form 4 (Firearm s)," or "Form 5 

(Firearm s)" by a public official with the authority under federal law to execute the 

certificate for an individual who is to be a transferee o f a firearm for dam age o r harm  

caused by the individual for whom  the certificate was executed.

* Sec. 2. AS 44.41.020(a) is am ended to read:

(a) The D epartm ent o f Public Safety shall adm inister functions relative to the 

protection o f  life and property, including functions relating to transfer of a firearm .

SB0130A -1-
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1 The department may enter into agreements with nonprofit organizations and federal

2 and local government agencies to train personnel o f those agencies in the protection

3 o f life and property. The departm ent may charge a reasonable fee for services

4 provided under a training agreement or for services relating to transfer of a firearm .

5 * Sec. 3. APPLICABILITY. AS 09.65.260, added by sec. 1 o f this Act, applies to a civil

6 action that accrues on or after the effecti\ e date o f this Act.

1-LS0665\D
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Municipality of Anchorage
P.O. Box 196650 •  Anchorage, Alaska 99519-6650 ® Telephone (907) 3434461 

Office of the Ombudsman

%
June 26, 1998

Jam es R ow e 
PO  Box 240445 
Anchorage, AK  99524-0445

D ear Mr. Row e:

On M ay 29, 1998 we received your letter o f  complaint regarding the refusal o f  the A nchorage 
C hief o f  Police to  sign an A TF Form 4 you presented to  him. In the letter you stated that you 
be’ieved that the application process for your lawful acquisition o f  a restricted w eapon w as being 
f  iwarted by the C h ie fs  policy o f  not signing any ATF Form  4s presented to  him.

In researching this matter, I met with Police C hief D uane Udland; I spoke at length w ith the 
Alcohol, Tobacco, and Firearm s chief in Anchorage, John Bobb; and I discussed the m atter with 
one o f  ou r M unicipal A ttorneys. As a result o f  this research, I have been able to confirm  the 
inform ation that was already presented to you. There is no statutory requirem ent im posed by 
ATF that m andates that a local law enforcem ent chief must sign the form. The M unicipal 
A ttorney issued an opinion (subject line: “APD Refusal to  Sign Form 4”) to the previous Police 
C h ief in July 1995 which advised him and any other appropriate municipal official not to sign 
the form due to  potential liability. Both the current and previous Chiefs have adhered strictly to 
that policy. In addition, the C hief believes that since this is an ATF program, that agency should 
be responsible for doing the appropriate records/background checks to  allow them  to  make a 
decision on w hether to  approve the request. Mr. Bobb confirmed that there is a problem  w ith the 
process that m ost likely would require a change at the federal level.

In light o f  this inform ation, it is my determ ination that Police C h ie fs  policy regarding the ATF 
Form 4 is not unreasonable. I f  you have any further questions, please contact me at 343-4461.

Alan D. M uise 
M unicipal O m budsm an





A M E N D M E N T

IN  T H E  H O U SE

TO: H C S C S S B  141 (JUD) 
W ord Draft LS0827\K 
5/5/99

Page 3, line 10, insert a new section to read

“ Sec. 7. Section 4(c), ch. 15, SLA 1998 is amended by adding:

(4) the agreement to lease must provide a fixed rate per each bed day, 
adjusted annually during the term o f  the lease according to an appropriate 
index. The fixed rate for the first year o f  the lease must include all capital 
and operating costs and may not exceed $70 per each bed day.”

Renum ber previous sections 7 and 8 accordingly.

5
6
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Am endm ent
OFFERED IN  THE HOUSE BY REPRESENTATIVE CROFT
TO: HCS CSSB 141 (L&C)APage 3, line y?, follow ing "section."

‘B w n / ' N h T
Insert brings an action in cour^jto stop the

procurement o f a facility or operation on a design-build construction contract 
basis from  being handled on a competitive basis may be awarded the contract 
only on a competitive basis."
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5/5/99

HOUSE CS FOR CS FOR SENATE BILL NO. 141(JUI>)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY THE HOUSE JU D IC IA R Y  COM M ITTEE

Offered:
Referred:

Sponsor(s): SENATOR LEM A N  BY REQUEST

A BILL

FOR AN ACT ENTITLED

"An Act relating to construction contracts and subcontractors; relating to design-

build construction contracts; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.30.115(b) is amended to read:

(b) A construction contractor or the [THE] apparent low bidder for a 

construction contract may replace a listed subcontractor if the subcontractor

(1) fails to comply with AS 08.18;

(2) files for bankruptcy or becomes insolvent;

(3) fails to execute a contract with the construction contractor or 

bidder involving performance of the work for which the subcontractor was listed and 

the construction contractor or bidder acted in good faith;

(4) fails to obtain bonding:

(5) fails to obtain insurance acceptable to the state;

(6) fails to perform the contract with the construction contractor or

-1- HCS CSSB 14HJUD)
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- u t

1

2

3

4

5

6

7

8

9

10
11
12
13

14

15

16

17

18

19

20
21

22

23

24

25

26

27

28

29

30

31

99 0 1 : 1 7 P

bidder involving work for which the subcontractor was listed;

(7) must be substituted in order for the [PRIME] contractor to satisfy 

required state and federal affirmative action requirements;

(8) refuses to agree or abide with the [BIDDER'S] labor agreement of 

the construction con tracto r o r b idder; or

(9) is determined by the procurement officer not to be a responsible

subcontractor.

* Sec. 2. AS 36.30.115 is amended by adding new subsections to read:

(f) In addition to the circumstances described in (b) of this section, a 

construction contractor may request permission from the procurement officer to add 

or replace a listed subcontractor. The request must be in writing, specifically detailing 

the basis for the request, and include appropriate supporting documentation. The 

procurement officer shall approve the request if the procurement officer determines in 

writing that the requested addition or replacement is in the best interest o f the state.

(g) The requirements of this section do not apply to a design-build construction 

contract.

(h) In this section, "construction contractor" means a person who enters into 

a construction contract with an agency.

* Sec. 3. AS 36.30.210(b) is amended to read;

(b) An offeror for a construction contract shall submit evidence of the offeror's 

registration under AS 08.18. A request for sealed proposals for a construction 

contract, except a design-build construction contract, must require the offeror, no 

later than five working days after the proposal that is the most advantageous to the 

state is identified, to list subcontractors the offeror proposes to use in the performance 

of the construction contract. The list must include the information required under 

AS 36.30.115(a). The provisions of AS 36.30.115(b) - (g) th a t apply to a 

construction  con tracto r o r  an apparen t low b idder [AS 36.30.115(b) - (c)| apply 

to offerors subm itting competitive sealed proposals for construction contracts, eycgpt 

design-build construction contracts.

* Sec. 4. AS 36.30.210 is amended by adding a new subsection to read;

(f) In this section, "construction contractor" has the meaning given in

WORK DRAFT WORK DRAFT 1*LS0827\K

HCS CSSB 141 (JUD) -2-
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AS 36.30.115.

* Sec. 5. AS 36.30.990 is amended by adding a new paragraph to read:

(23) "design-build construction contract" means a contract to provide 

construction in accordance with a design provided by die contractor.

* Sec. 6. Section 4, ch. 15, SLA 1998, is amended by adding a new subsection to read:

(d) The adoption by a municipality, when exercising its powers under 

AS 29.35.020(a), o f  an ordinance for procurement of a facility or operation on a 

design-build construction contract basis satisfies the procurement requirements under

(b) o f this section.

* Sec. 7. ADDITION OF SUBSECTION (d) TO SEC. 4, INTENT OF CH. 15, SLA 1998. 

The intent o f the amendment made by sec. 6 of this Act is to take advantage of the unique 

opportunity to use surplus military facilities on the road system that are becoming available 

through the United States Army's realignment of Fort Greely's mission, to prevent and 

ameliorate economic hardship in the Delta region occasioned by that realignment and the 

consequent reduction in forces and civilian employment at Fort Creely, and to relieve 

overcrowding of existing correctional facilities within the state and the extensive use of out-of- 

state correctional facilities to house Alaska inmates.

* Sec. 8. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT l-LS0827\K
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(9 0 7 ) 4 6 5 -3 867  o r 46 5 -2 450  
FAX (9 07 ) 4 65 -2 029  
Mall Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA

LEGAL SERVICES %

130 Seward Street, SuiO  409 
Juneau . A laska 9 9 801 -2105

M F. M O R A N D  U M May 5,1999

SUBJECT:

TO:

FROM:

HCS CSSB 141(JT.7D) (Work Order No. 21-LS0827UC)

Representative Pete ICort. Chair 
House Judiciary Committee 
Attn: Cory

<1lljeresa Bannister 
Legislative Counsel

This memo accompanies a draft o f  the bill described above.

1. Deletion o f  former bill sec. 3 (amending AS 36.30.200(e)). It is not clear to me why 
Conner sec. 3 is being deleted. I believe that see. 3 was only included as a drafting measure 
to make AS 36.30.200(c) consistent with needing a general definition for "design-build 
construction contract" for the other sections o f  the bill. By deleting see. 3. AS 36.30.200(c) 
will remain as it is without change. Does this accomplish the committee's goals?

2. Addition o f intent language for see. 6. Sec. 7 now includes the intent language from see. 
4. ch 15. SLA 1998. I am not sure why this is helpful, since, by amending sec. 4, as sec. 7 
docs, sec. 7 will already tie in to that intent language. However, intent language that stales 
the legislature's intent for the amendments made by sec. 7 would be a good addition.

I f l  may be offurther assistance, please advise.

TLBiglc 
99-236 glc

Attachment
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T Alaska State Legislature

Please enter into the record my testimony to the \A c o g g = ^sc^vCicocvA 
^  committee name °

committee on  ̂ \  , dated
bill/ subject

PLEASE DELIVER TO HOUSE JUDICIARY 
COMMITTEE MEMBERS IMMEDIATELY.

5/5/99 10:29 AM

Attached are 9 pages containing 77 signatures of Delta Junction citizens 
who are urging you to pass SSB 141 with sec 7 intact out of committee 
and onto the floor. We thank you for the time and attention given to 
this matter that is very important to us and vital for our community.

Signed: ^  ^  ^  &

Representing (Optional)
A j z J L  J e J L X * .  ? * * * ?

 ̂ Address -  /

Phone No.
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SoJ«-sourc»ng provision for prison examined

W ednesd ay , May 0 5 , 1 9 0 9

By S£AN COCKECHA*
Staff Writer

A proposal that would give the state’s  blessing to  Delta Junction’s controversial decision to  award a 
sofe-souree private prison contract was the subject o f a six -hour Judiciary Committee hearing 
Tuesday,
Sixty-hour people packed the Legislative information Office In Delta Junction to listen vie 
teleconference to  the Juneau hearing.
Rep. Eric Croft, D -Anchorage, made a proposal at the end to eliminate the sole-scurcing provision, 
which another House committee had tacked on the end o f  a contracting bill.
But the tired Judiciary Committee members adjourned without discussing Croft’s motion - -  o r  
passing the blli ou t o f the oommlttee. The committee did take out a  cfause which would have m ade 
the sole-sourcing provision retroactive.
Committee members who appeared receptive to  the sole-sourcing provision said the retroactive 
d iu s e  was unimportant and served only to  stir the blood o f those who testified that th e  Legislature 
was trying to go back and make an illegal act legal.
Rep. Jeannette James, R -Ncrth Polo, said the retroactive clause was not vital because the bill simply 
clarifies that the city o f Delta Junction already had the authority to offer a sole-source contract.
“So we m ake it perfectly clear," she said. “(Previous legislation) does allow it,'
The legislation passed last year authorising the state to house prisoner* in Delta Junction requires 
the city to follow a process “similar* to the state procurement code — which allows sole -sourdng  
under certain rirtum stance$.,,It seems to me the conditions warrant It," James said.
The Delta Junction Citv Council voted March 3 0  to  bypass competitive bidding for the contract to
build the private prison — and operate It for the first five years.
Th« council had voted to  accept a negotiated settlement giving the contract to Delta Corrections 
Group, a  new company created by Allvest Inc. and parent company Cornell Corrections Inc.
Delta Junction city officials testified that the sola-sourcing was the only way to get the prison a t Fort 
O rtety built by  the time the fort, a huge part of the local economy, largely shuts down in July 2 0 u i . 
The settlement also eliminated Allveat’s threat of a lawsuit.
“Delta Junction Is going to be in a wortd of hurt when Fort Greely closes,' testified Delta Junction
Councilman Rick Johnson.
During the last advisory vote — before the decision to  bypass competitive bidding — city residents 
favored proceeding with the prison by a lB B -H Q  maryin, while those In the neighboring 
unorganized area were split 3 9 7 -3 9 7 .

1 CJ2 t j (>•>. IV
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Most o f the Deita*area residents who testified by teleconference Tuesday blasted the prison ana the 
sole-sourcing.
A group of area residents have sued to stop the soie-sourdng, and one stated that the Legislature's 
actions will not stop the suit. There is a also a petition circulating in Delta Junction calling tor a vote 
to overturn toe city council's sole-sourcing decision.
Representatives o f two private prison companies — including the company which currently houses 
Alaska prisoners In Arizona testified Tuesday they woulc be Interested In bidding on the Delta prison,

Ptoatte chock cut cur featured link^s) above

O 1999 MediaNews Group, Inc. and Fairbanks Publishing Company, Inc.
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May-05-99 10:27A Cornell Corrections 19072227750 P.Ol

Alaska Administration 
600 Barrow St., Suite 200 
Anchorage, AK 99501 
Phone: 907-274-6667 
Fax: 907-222-7750

Fax
Tb: Representative Pete Kott From: KAREN MOORE FOR BILL WEIMER
Fax: 1 -907 -465 -2819 Pages: 3 including cover
Phone: Date : 5 /5 /99  1 0 :2 7 :1 4  AM
Re: Artide on Prison Sole-Sourcing CC:

□ U rgen t □ For Review  □ P lease  C om m en t □ P lease  R ep ly  □ P lease  Recycle

•  Comments:

Delta Corrections Group LL

Follows the article that appeared in today's Fairbanks Daily 
News Miner for your information.
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May 5, 1999 ' V . '

To: All House Judiciary Committee members
. ■ . t /- • .'*"» :• -

Re: Senate Bill 74 • ; . .

From: David A. Bridges . . .  \•* . ' • V
* • • . * , ' jt**’-.' ■ ' i •

Dear members: ’

I wish to acknowledge my strong support o f SB 74 and the amending o f the prohibition on shooting 
wolves and other predators on the satne-day as airborne. Under the present law the Alaska Dept, o f 
Fish and Game biologists are not allowed to control wolves according to approved game management 
plans, in areas where wolves are dedtttating game populations. They must have this freedom if they 
are to accomplish their jobs. Your is needed to pass SB 74 and to eliminate the unworkable 
definition o f “ biological emergency”- and to  help our biologists manage all game in a sensible way.

Your help is greatly appreciated.

Very sincerely,

t'T lQ zzc sx c A . 
David Bridaes
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May 5,1999
We, the undersigned, are voters and citizens of ihe Delta community. We 
represent the majority ihat twice voted in support of a private prison at Fort Greely,

We am woriang people, business people, professionals, and the core of the Delta 
community. The people you heard with negative testimony yesterday do not 
represent us. Most of us have sent POMs, testimonials, e-mail, fax, and 
telephoned your office*. Don't be misted....we, Ihe majority, support a private 
prison at Fort Greely. We support the agreement with the dty.
We urge you to pass SSB141 with sec. 7 Intact out to the full House Today

Urgent attention House Judiciary Committee:

Name________________ Occupation______________ Phone #
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May 5,1999

We, the undersigned, are voters and citizens of the Delta community. We 
represent the majority that twice voted in support of a private prison at Fort Greely.

We are working people, business people, professionals, and the core of the Delta 
community. The people you heard with negative testimony yesterday do  not 
represent us. Most of us have sent POMs, testimonials, e-mail, fax, and 
telephoned your offices. Don't be misled....we, the majority, support a private 
prison at Fort Greely. We support the agreement with the city.
We urge you to pass S S B 141 with sec. 7 intact out to the full House Today

Urgent attention House Judiciary Committes;

Name ________  Occupation Phone #
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Urgent attention House Judiciary Committee:

May 5, 1990

We, the undersigned, are voters and citizens of the Delta community. We 
represent the majority that twice voted in support of a private prison at Fort Greely.

We are working people, business people, professionals, and the core of the Delta 
community. The people you heard with negative testimony yesterday do not 
represent us. Most of us have sent POMs. testimonials, e-mail, fax, and 
telephoned your offices. Don't be misled... .we, the majority, support a private 
prison at Fort Greely. We support the agreement with the city.
We urge you to pass SSB 141 with sec. 7 intact out to the fuil House Today
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Urgent attention House Judiciary Committee:

May 5,1999

We, the undersigned, are voters and citizens of the Delta community. We 
represent the majority that twice voted in support of a private prison at Fort Greely.

We are working people, business people, professionals, and the core of the Delta 
community. The people you heard with negative testimony yesterday do not 
represent us. Most of us have sent POMs, testimonials, e-mail, fax, and 
telephoned your offices. Don’t be misled....we, the majority, support a private 
prison at Fort Greely. We support the agreement with the dty.
We urge you to pass SSB 141 with sec. 7 intact out to the full House Today
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Urgent attention House Judiciary Committee:

May 5,1999

We, the undersigned, are voters and citizens of the Delta community. We 
represent the majority that twice voted in support of a private prison at Fort Greely.

We are working people, business people, professionals, and the core of the Delta 
community. The people you heard with negative testimony yesterday do not 
represent us. Most of us have sent POMs, testimonials, e-mail, fax, and 
telephoned your offices. Don’t be misled... .we, the majority, support a private 
prison at Fort Greely. We support the agreement with the city.
We urge you to pass S5B 141 with sec. 7 intact out to the full House Today 

Name Occupation  _  Phone #
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May 5,1999

We, the undersigned, are voters and citizens of the Delta community. We 
represent the i ■ lajority that twice voted in support of a private prison at Fort Greely.

We are working people, business people, professionals, and the core of the Delta 
community. The people you heard with negative testimony yesterday do not 
represent us. Most of us have sent ROMs, testimonials, e-mail, fax, and 
telephoned your offices. Don't be misled ...we, the majority, support a private 
prison at Fort Greely. We support the agreement with the city.
We urge you to pass SSB 141 with sec. 7 intact out to the full House Today .

Urgent attention House Judiciary Committee:

Name Phone
3 a s / A J e s s  O c o n r̂v- 

f t  u s

-  ■ ■ — — —

2 V  r -  V s - s - o

fT Y r% k rt>  r tf/'' qq3 q
^ s - z w

A s . , 4 B u s / M i s s  O c O r t  € g t r - i / s - s r a
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Urgent attention House Judiciary Committee:
May 5,1999

We, the undersigned, are voters and citizens of the Delta community. We 
represent the majority that twice voted in support of a private prison at Fort Greely.

We are working people, business people, professionals, and the core of the Delta 
community. The people you heard with negative testimony yesterday do not 
represent us. Most of us have sent POMs, testimonials, e-mail, fax, and 
telephoned your offices. Don’t be misled... .we, the majority, support a private 
prison at Fort Greely. We support the agreement with the dty.
We urge you to pass S SB 141 with sec. 7 intact out to the full House Today 

Name Occupation Phone #
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May 5, 1999
We, the undersigned, are voters and citizens of the Delta community. We 
represent the majority that twice voted in support of a private prison at Fort Greely.

We are working people, business people, professionals, and the core of the Delta 
community. The people you heard with negative testimony yesterday do not 
represent us. Most of us have sent POMs, testimonials, e-mail, fax, and 
telephoned your offices. Don’t be misled....we, the majority, support a private 
prison at Fori Greely. We support the agreement with the city.
We urge you to pass SSB 141 with sec. 7 intact out to the full House Today
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SENATOR LOREN LEMAN N orthw est Anchorage

716 W  4th  A v e . S u ite  520, A nchorage, A K  99501 (9 0 7 ) 2 5 8 -8 1 8 9  Session: State C a p ito l, Juneau. A K  99301 (9 0 7 ) 4 6 5 -2 0 9 5  

W eb Site: h ttp ://w w w .a k rc p u b lic a n s.o rg /L e m a n .h m i E m a il: S e n a tor_Lo ren _Le m an @ leg is.state .a k.us

Analysis  of Bill/Program Effects
1) Under this legislation, AS 3 6 .3 0 .1 1 5  is amended by adding new language that 
specifically excludes design /bu ild  pro jects from  conform ity with the subcon trac to r 
notification requ irem ents p rio r to con tract award.

2) Under th is leg islation , AS 3 6 .3 0 .1 1 5  is amended by adding new subsections that 
w ill specifically a llow  fo r the state to add o r rep lace a subcontractor when found  in 
the best in terest to so do.
There will be certain adm in istrative and p rocedu ra l advantages realized by this 
legislation relative to the design /bu ild  method o f p rocu rem ent/con tracting  and 
subcontractor addition o r rep lacement. This legislation will not change o r decrease 
the orig inal intent o f the law in e ither respect n o r will there be any adverse budgetary 
impacts.
3) The Association o f General C ontractors supports these changes.

http://www.akrcpublicans.org/Leman.hmi
mailto:Senator_Loren_Leman@legis.state.ak.us
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Sponsor Statem ent for SB 14 1  
“An A ct r e la t in g  to c o n s t r u c t i o n  c o n t r a c t s  a n d  s u b c o n t r a c to r s ;  r e l a t in g  to 

d es ign -b u ild  c o n s t r u c t i o n  c o n t r a c t s ;  a n d  p ro v id in g  fo r  a n  e f f e c t iv e  d a te . '

B a c k g ro u n d /L e g is la t iv e  I n t e n t

This bill w as in trod uced  on  b e h a lf  of the  D ep artm en t of T ran spo rta tio n  a n d  Public 
Facilities an d  is in ten d ed  to  accom plish  two things:

1J E xc lud es  D e s ig n /B u ild  c o n t r a c t s  from  th e  r e q u i r e m e n t  to  l is t  s u b c o n t r a c to r s  
w ith in  five d a y s  a f t e r  a w ard  o f  th e  c o n t r a c t  

Currently, AS 3 6 .3 0 .1 1 5  gives direction  on listing an d  replacing su b c o n tra c to rs ,  a n d  
penalties th a t  m ay  app ly  w h en  a  b idder violates provisions of th is s ta tu te .  AS 
3 6 .3 0 .1 1 5  was e n ac te d  in  1986 w ith  the  p u rp o se  of encouraging  a n d  s t im u la t in g  
competition, giving a  fair a n d  equal opportun ity  to all prospective s u b c o n t r a c t  
vendors, a ssu r in g  th a t  all qualifying vendors have the opportun ity  to bid, a n d  
providing a  d e te rren t  to the  practice  of bid shopping.

The problem  with AS 3 6 .3 0 .1 1 5  is the five-day con trac to r  notice re q u ire m e n t  th a t  
sta tes:

(a) Within five working days after the identification of the apparent low bidder for 
a construction contract. the apparent low bidder shall submit a list o f the 
subcontractors the bidder proposes to use in the performance of the 
construction contract.

The s ta tu te  negates  the  ability  to do d es ig n /b u ild  p rocu rem en ts  a n d  com ply  with 
the law a t the  sa m e  time.

The operating fram ew ork  of d e s ig n /b u ild  con tracting  is different from th a t  of all o ther  
types of co n s tru c tio n  co n trac ts .  The con trac to r  often does not know  who his 
subcontractor(s) will be  un til  he is well into the design a n d /o r  c o n s tru c t io n  process  - 
certainly p a s t  the  five-day notification requirem ent.

The legislation ch an g e s  the  restrictive s ta tu to ry  language allowing d e s ig n /b u i ld  
con tracting  w ithou t su b c o n t r a c to r  selection notification as a condition of con trac t 
award.

SB 141 Sponsor Statement

http://wvAv.akrepublicans.org/Leman.htm
mailto:Senator_Loren_Leman@legis.state.ak.us


2) P rov ides fo r  the a d d it io n  o r re p la c em en t o f  a  su b con tra c to r w hen fo u n d  to be 
in the s ta te 's  best in te re s t

In certain circum stances, during the perfo rm ance o f a construction contract, it 
may be necessary to add or delete a subcon trac to r from  the contract. The sta te  
needs specific au thority  to take such  action, when shown to be in the state's best 
interest.
W hen a contract m ust be expanded o r decreased due to changed conditions, the 
state's pro ject m anager m ay need to have the ab ility to add o r re lease a 
subcontractor under the contract. W ithou t the sta tu to ry  au thority  to m ake these 
subcontractor additions o r deletions, the con trac to r would be in  vio lation o f the law  
if they took this action, even if the state supported  the change.
Under this legislation, the requirement o f having each such request subm itted  and 
approved in w riting before such action is taken  preserves the integrity o f the 
p rocu rem en t/con tract process.
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M A R K  E .  A S H Q U R N  
W I L L I A M  S .  C U M M I N G S  
J O A N  M.  F O R T I N  
J U L I A N  L.  M A S O N  H I  
J O H N  C .  M c C A R R O N  
O O N A L O  W.  M c C L I N T O C K  H I  
O O N N A  J .  M c C R E A D Y  
A.  W I L L I A M  S A U P E  
K I R S T E N  T I N G L U M

Honorable Norman Rokeburg 
Chair
House Labor and Commerce Committee 
Legislature o f  the State o f  Alaska 
Pouch V
Juneau, Alaska 99S11

L A W Y E R S  
A P R O F E S S I O N A L  C O R P O R A T I O N  

1130 WEST S IXTH  AVENUE , SU ITE IOO 
A N C H O R A G E ,  A L A S K A  9 9 5 0 1 - 5 9 1 4

April 27, 1999

T E L E P H O N E  
(9 0 7 )  2 7 6 - 4 3 3 1

T E L E C O P IE R  
(9 07) 2 7 7 - 8 2  3 5

Ap,
0

%

Re: Draft HCS CSSB 141 (L&C)

Dear Representative Rokeburg,

You have requested a review o f the question set forth in Theresa Bannister’s memorandum dated 
April 27, 1999, on whether the amendment violates the prohibition set forth in Article II, section 19 
o f  the Alaska Constitution against local or special legislation.

Before discussing the applicable legal tests, it is important to review the intent behind chapter 15, 
SLA 199S, which is amended by this provision. Section 1 discusses a general intent to reduce the 
populatio.i in state prisons, and also addresses the Clear)' decision.

S ectio n  4, h o w e ve r, p ro vid e s  the s p e c ific  intent o f  the act as it pertains to F ort G re e ly . These 

in c lu d e:

1. “To take advantage o f  the unique opportunity to use surplus military facilities on the 
road system that are becoming available through the United States A rm y’s 
realignment o f  Fort G reely’s m ission...”

2. "to prevent and ameliorate econom ic hardship in the Delta region occasioned by that 
realignment...

3. "to relieve overcrowding o f  existing facilities within the state and the extensive use 
o f  out o f  state correctional tacilities to house Alaska inm ates...”

These set forth an intent to provide econom ic redevelopment relief to a specific area by using the 
unique opportunity o f  using the abandoned buildings Icfl after the realignment o f  a military base. 
At the sam e time, it applies to a matter o f  statewide concern because seizing this unique opportunity 
will have a positive impact on the State by returning prisoners to custody within the state.

Baxley v. State, 95S P.2d 422 (Alaska 199S) provides guidance to this question o f  how to apply the



special and local legislation rule to this enactment. There, the legislation in question amended 
certain N orthstar oil production leases. The court focused on the unique characteristics o f  the 
Northstar Unit and held that the legislative finding that the am endment would encourage and provide 
for the developm ent o f  state resources for the benefit o f  the people was sufficient to avoid it being 
deemed special legislation.

Those standards apply here. Certainly the realignment o f Fort Greely on July 2001 and the 
accompanying econom ic impact o f  the closure absent the project is a unique matter. The fact that 
the prison will also help address the return o f  prisoners to Alaska for incarceration is a matter o f  
statewide concern.

The standard o f  review by the court is whether the legislative goals and means used to advance the 
legislation bears a “ fair and substantial relationship” to legitimate goals. Baxley, 95S P.2d at 430. 
Certainly, allow ing the City to proceed with its project under its ordinance to meet the economic 
redevelopment goals originally set forth in chapter 15 SLA 199S, to avail the state o f  the resources 
uniquely available under the realignment o f  Fort Greely, and to allow the return o f prisoners to the 
state are all legitimate state goals. The method o f the am endment, to essentially ratify the action o f 
Delta Junction in achieving these goals bear a fair and substantial relationship to those goals.

Thus the application o f  Article II, Section 19 o f the Alaska Constitution to this amendment should 
not result in a finding that it constitutes impermissible local or special legislation.

Please call if  I can be o f  further assistance.

Hon. Norman Rokeburg
April 27, 1999
page 2

Very truly yours,

ASHBURN & MASON, P.C.

Donald W. McCIintock

DWM
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Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA

LEGAL SERVICES
' k

130 Seward Street, Suite 4 0 9  
Junoau , A laska 9 9 8 0 1 -2 1 0 5

M E M  Q R A IS -P-U M May 4,1999

SUBJECT:

TO:

FROM:

HCS CSSB 141(L&C) (Work Order No. 21-LS0827U)

Representative Pete Kott, Chair 
House Judiciary Committee 
Attn: Cory Winchell

T e re s a  Bannister 
Legislative Counsel

You have asked for an opinion on two issues for the bill described above. This memo 
responds to that request.

1. Does sec. 7 o f tire bill present a single subject problem? Art. II, sec. 13 o f  the Alaska 
Constitution provides:

Every bill shall be confined to one subject....The subject o f each bill shall be 
expressed in the title.

Therefore, there are two separate, but related, aspects o f this issue: the single-subject 
requirement and the expression requirement.

The title o f  HCS CSSB 141(L&C) reads:

An Act relating to construction contracts and subcontractors; relating to 
design-build construction contracts; and providing for an effective dale.

The sections of the bill that arc under examination are secs. 7 and 8. The primary section to 
be examined is sec. 7, because sec. 8 only operates to make sec. 7 retroactive. Sec. 7 reads:

* See. 7. Section 4, ch. 15, SLA 1998, is amended by adding a new 
subsection to read:

(d) The adoption by a municipality, when exercising its powers under 
AS 29.35.020(a), o f an ordinance for procurement o f  a facility or operation on a 
design-build construction contract basis satisfies the procurement requirements under
(b) o f  this section.



lui. a.

It has been argued that altering the procurement requirements for a prison operations contract 
docs not fall within the same general idea as a bill relating to construction contracts. The 
court’s standard is that the

act should embrace some one general subject; and by this is meant, merely, 
that all matters treated o f  should fall under some one general idea, be so 
connected with or related to each other, either logically or in popular 
understanding, as to be parts of, or germane to, one general subject.

fiellert v. State, 522 P.2d 1120, 1123 (Alaska 1974). The Supreme Court has held that the 
purpose o f this constitutional provision is to guard against legislative log-rolling and the 
attendant danger o f  "inadvertence, stealth and fraud in legislation." Gelled, supra at 1122, 
quoting from Suber v. Alaska State Bond Committee. 414 P.2d 546, 557 (Alaska 1966).

The single-subject rule has been broadly construed by the court, to the extent that the court 
has expressed misgivings about the construction possibly rendering the rule meaningless. 
See Ynte Air Alaska, Inc. v. Me Alpine, 698 P.2d 1173, 1180-1183 (Alaska 1985) and Slate 
v. First National Bank o f  Anchorage, 660 P.2d 406, 414-415 (Alaska 1982). However, 
without this broad construction, "statutes might be restricted unduly in scope and permissible 
subject matter, thereby multiplying and complicating the number o f  necessary enactments 
and their interrelationships." Gellert, supra at 1122, and quoted by Galbraith v. State, 693 
P.2d 880, 886 (Alaska App. 1985). The court appears reluctant to impose a stricter standard. 
See Yute Air A laska, Inc., supra at 1180-1181.

The single subject o f  the bill expressed in its title would probably reduce down to 
"contracts." All provisions o f the bill relate in some significant w ay to contracts. The 
provisions o f  the bill also all relate to procurement and to governmental agencies. There are 
two parts to the bill. Sections 1 through 6 o f the bill relate specifically to the disclosures 
required o f state contractors about their subcontractors. Sections 7 and 8 o f the bill relate to 
the procurement approach to be taken by a municipality in a particular situation. (Section 
9 o f the bill gives the entire bili an immediate effective date.) However, the two parts o f the 
bill are not otherwise related.

Sec. 7 establishes that procurement on a design-build construction contract basis satisfies the 
procurement requirements o f sec. 4(b), ch 15, SLA 1998. Sec. 4(b) requires that the city 
procure an operator for the correctional facility. It is not stated in sec. 7 how procuring on 
a construction contract basis will satisfy this requirement. However, the single-subject rule 
does not require that the provision in the bili be clear or easily applicable. The two parts of 
the bill do have a degree o f  logical relationship because they arc both related to contract 
procurement by governmental agencies. The court has held that a title relating to "land" was 
sufficient; at issue there was an act containing disparate sections which were unrelated to 
each other except that they all concerned land; the court held that the title did not violate the 
single-subject rule, although it had misgivings. State v. First National Bank o f  Anchorage, 
660 R 2d. 406, 414-415 (Alaska 1982). The Yute court, supra at 1180, stated that "water 
resources" and "state taxation" have been held to be "appropriate vessels for the diverse

Representative Pete Kott
May 4 ,1999
Page 2



Representative Pete Kott
May 4, 1999
Page 3

cargo with which they had been loaded." North Slope Borough v. Sohio Petroleum Corp., 
585 P.2d 534, 545-546 (Alaska 1978) (state taxation); and Gcllert v . State, 522 P.2d 1120, 
1122-1123 (Alaska 1974) ("water resources"). Although the court has expressed its 
misgivings, and to that extent the court's action is uncertain, under the cunrenl precedents J 
believe that secs. 7 and 8 o f the bill may be sufficiently related that the court would hold that 
all o f  the provisions o f  this bill relate to a single subject.

With regard to the expression o f the subject in title required by art. IT, sec. 18, the title o f  the 
bill may violate the expression requirement because the title does not seem to notify 
interested parties that an operations contract is involved in sec. 7.

As stated above, the general purpose o f art. II, sec. 13 is "to prevent the inclusion o f 
incongruous and unrelated matters in the same bill in order to get support for it which the 
several subjects might not separately command, and to guard against inadvertence, stealth 
and fraud in legislation." Subcr. supra at 557. The Suhcr court examined whether the title 
was deceptive or misleading. Siihsr, supra at 557. More specifically, with regard to the 
expression requirement, the "purpose o f  the requirement is to prevent surreptitious 
introduction o f  legislation not indicated by the title." State v. First National Bank o f 
Anchorage, 660 P.2d 406 ,415n.l9 (Alaska 1982). In Eirsl-NaUoiialBank, the court stated, 
in response to a claim that the title did not adequately express its subject matter, that since 
"we have concluded that 'land' constitutes one subject, we believe that the requirement that 
the title express that subject is also satisfied." First National Bank, supra at 415n.l9.

The title o f this bill states that the bill relates to construction contracis. All o f the provisions 
o f the bill facially relate to construction contracts. Sec. 7 provides that procurement on a 
design-build construction contract basis satisfies the procurement requirements o f  sec. 4(b), 
ch 15, SLA 1998. In sec. 7, the construction contract basis is central to the language o f  sec. 
7. The title does not describe how any o f  the sections deal with construction contracts or 
otherwise provide much information about the bill. However, this limited title approach does 
not appear to present a problem. As mentioned above, in First National Bank, the use o f  "An 
act relating to land" was acceptable. First National Bank, supra at 415n.l9. Since sec. 7 of 
the bill relates to construction contracts, it is not hidden. The F irst N ational.Rank court 
stated that, even with a title as broad as "land," anyone interested in any o f the particulars of 
the bill would be advised by this title to look to the body o f the law. First National Bank, 
supra at 415n,19. Although the title does not provide much information about the contents 
o f the bill, I do not believe that under current court decisions the litle is required to provide 
much information. An examination o f the bill w ot Id indicate the application o f  sec. 7.

However, the title does not indicate the relationship between sec. 7 and the "operator" 
language and requirement of sec. 4(b), ch 15, SLA 1998. The awkward relationship between 
see. 7 and the "operator" language and requirement is a problem. The relationship with sec. 
4(b) is relevant to an evaluation o f whether the title satisfies the expression requirement 
because if  the construction contract has an operational basis (to operate the correctional 
facility), then "construction contract" in the title may be considered misleading because 
"construction contract" does not normally connote an operations contract. In addition, sec.



7 itself indicates use o f a design-build contract to procure an operation, which may also 
prove misleading for the same reason. I f  the t i t '; is misleading in this way it m ay fail the 
expression requirement because it doesn't provide reasonable notice o f  the contents o f  the 
bill.

In Suber, the court stated that when "construing such a provision, the court will disregard 
mere verbal inaccuracies, resolve doubts in favor o f  validity, and hold that in order to warrant 
the setting aside o f enactments for failure to comply, the violation must be substantial and 
plain." Suber, supra at 557, quoting Griffin v. Sheldon. 78 F.Supp. 466,11 Alaska 607,615- 
616,469-70 (D.Alaska 1948), rev'd on other grounds 174 F.2d 382,12 Alaska 329 (9th Cir. 
1949). Although not clear in Suber, by referring to Griffin, the phrase, "such a provision," 
appears to refer to both the single subject and expression requirements o f  art. II, sec. 13.

i
In conclusion, although the bill appears to have a single subject, it may violate the expression 
requirement o f  art. II, sec. 13, because the title may be considered misleading due to the 
language o f see. 7 itself or when sec. 7 is read in conjunction with sec. 4(b). However, as 
discussed above, the court has been reluctant to find a violation o f  art. II, sec. 13, and I do 
not know whether the court would consider this problem to be substantial and plain enough 
to constitute a violation o f the expression requirement.

2. Is sec. 7 o f the bill local or special legislation? Art. II, sec. 19, o f tire state constitution 
reads:

Section 19. Local or Special Acts. The legislature shall pass no local or 
special act if a general act can be made applicable. Whether a general act can 
be made applicable shall be subject to judicial determination....

The court evaluates challenges under this provision according to the test applied to 
nonsuspect classifications in equal protection cases. State v. Lewis, 559 P.2d 630, 643 
(Alaska 1977). Thus, when the legislature has singled out an area or group, the court 
examines the legislative goals and the means used to advance them. I f  the legislation bears 
a "fair and substantial relationship" to legitimate purposes, the bill will not be invalid 
because o f  incidental local or private advantages. Legislation need not operate evenly in all 
parts o f  the state to avoid being classified as local or special. Lewis, 559 P.2d at 643. This 
is the minimum level o f  equal protection scrutiny in Alaska. This test was recently used to 
uphold amendment o f net profit share provisions o f  state oil and gas leases. Baxley v. State, 
958 P.2d 422, 430-431 (Alaska 19.98), In Baxley the court did not discuss the fair and 
substantial test to any significant degree, but appeared to base its holding on the finding that 
a legitimate governmental purpose was involved and that the situation was unique. Baxley, 
supra at 430-431.

The purpose o f sec. 7 o f the bill is to allow Delta Junction to use a specific procurement 
approach for the procurement required tor the use o f  Fort Greely facilities for the operation 
o f  a state correctional institution under sec. 4(b), ch 15, SLA 1998. Section 7 is facially 
general and does not raise local and special issues by its wording. The local and special issue
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in see. 7 arises primarily due to its connection with sec. 4(b) and, secondarily, due to the 
nature o f  its procurement modification. Although it can be argued that an examination o f  the 
actual content and application of the ordinance authorized by sec. 7 may raise a local and 
special issue by itself if  the ordinance appears to avoid general competition for the operating 
contract, I believe that it is more likely that the local and special issue for sec. 7 will be 
examined in the full context o f the approach, as amended by sec. 7, for establishing a 
correctional facility for state prisoners in the Fort Greely facilities. The actual procurement 
approach to be used by Delta Junction may be considered peripheral to the general approach 
taken to establish the correctional facility.

The establishment o f the correctional facility under sec. 4, ch 15, SLA 1998, as amended by 
sec. 7, does appear to address a matter o f statewide concern. The ultimate goal is to use 
surplus military facilities on the road system that are becoming available through the United 
States Army’s realignment ol Fort Greely's mission to relieve the overcrowding o f existing 
correctional facilities within the state and to ameliorate the extensive use o f  out-of-state 
correctional facilities to house Alaska inmates. The reason that the court rejected the 
borough creation legislation in Abrams was because it determined that the act did not have 
any statewide interest or impact. Abrams v. State, 534 P.2d 91, 94 (Alaska 1975). In this 
situation, the use o f  the correctional facility to house state prisoners affects the state generally 
because the prisoners may come from any part o f  the state and because the facility is 
handling a responsibility o f the state's Department o f  Corrections.

The situation being addressed by sec. 4, as amended by sec. 7, also appears to have unique 
features. The facilities are available at Fort Greely because o f federal action to realign Fort 
Greely. Although at least one other military facility in the state has also been affected by 
federal action, the facilities at Fort Greely are on the state's road system, which makes them 
feasible for use in this situation. These factors may support a finding that the situation is 
unique and one that calls for a special approach that will accommodate this particular 
situation. Therefore, to that extent the amendment o f  sec. 4(b) by sec. 7 has at least an 
arguable basis for uniqueness under the Baxley approach.

It is difficult to determine whether (he approach taken by sec. 4 as amended by sec. 7 
constitutes a fair and substantial relationship to the statewide purposes. The court would 
examine all o f  the facts of the situation before reaching its decision, and 1 do not have all of 
the facts available. Since the approach proposed will achieve the statewide purposes, the 
approach under secs. 4 and 7 does seem to have a direct and substantial relationship with the 
goal. W hether this is sufficient is not clear. It is not clear whether the approach taken by 
sec. 7 would be considered a significant change to what is authorized by :ec. 4(b). See. 4(b) 
directs that the operator contract be obtained through a process similar to the procedures 
established in AS 36.30 (State Procurement Code), and AS 36.30.300 provides for the use 
o f  single ("sole") source procurement under certain circumstances. However, if  a court w*. re 
to determine from the legislative history o f  sec. 4, ch. 15, SLA 1998 that the legislatui’. 
intended the municipality to use a competitive process, a sole source approach would be 
considered a significant change. To the extent the ordinance authorized by see. 7 uses a 
specific, c.g, sole source, approach to acliieving the goal, then it is possible that the court
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would examine whether using that approach constitutes a fair and substantial relationship to 
achieving the end goal (establishment o f the correctional facility). I f  the court examines sec. 
7 for that purpose, the court will determine whether not using competition in tire procurement 
is essential to handling the situation for some particular reason based on the facts o f  the 
situation. If the use o f a sole source approach is not required by the situation, tire court may 
view it as having little relationship to achievement o f  the statewide purpose.

The relationship between sec. 7 and the "operator" language and requirement o f  sec. 4(b) is 
not clear or direct. The language o f  sec. 7 states that the procurement o f  a facility 
(presumably a Fort Greely facility) or an operation (presumably the operation o f the 
correctional facility) would be on a "design-build construction contract basis." Although the 
sec. 7 amendment does not appear on its face to be consistent with the "operation" 
requirement o f sec. 4(b), it is possible for the operational contract to be procured on a design- 
build construction contract basis where the operation o f the facility is an essential ingredient 
o f  the construction contract. I f  so, then the new authority in see. 7 arguably might be 
considered to facilitate the achievement of the correctional facility envisioned by sec. 4. The 
actual application o f  see. 7 under the specific facts o f the situation will be necessary to 
establish how sec. 7 works.

Sec. 4 arguably appears to address a matter o f statewide concern, the establishment o f  a 
correctional facility. It is possible that the Fort Greely correctional facility situation might 
be considered a unique situation that may not be appropriate for general legislation. 
Although possible, I don't believe that sec. 7 would be separated from sec. 4 when evaluating 
whether there is a fair and substantial relationship with the establishment o f  the correctional 
facility. Whether the approach taken by sec. 4, as amended by sec. 7 o f  the bill, would be 
considered to bear a fair and substantial relationship to the establishment o f  the facility 
depends on the entire factual situation. Since I do not know all o f  the facts o f  this situation, 
I cannot predict whether this part o f  the test can be met.

I f  I may be o f  further assistance, please advise.

TLB:glc:jr:lmb 
99-064.Imb



D raft M arch  22 ,1999
B ased on 03/16/99 (McClintock .ag3)

S e t t l e m e n t  A g r e e m e n t

C om es now , the City o f Delta Junction (City), A llvest, Inc. (Allvest), and Delta Corrections 
G roup, LLC (Contractor) and agree to the following terms and conditions. „ rrf ft

A.

'J

r e c i t a l s -

1. Allvest, Inc: (“Allvest”) is an Alaska corporation in good standing and is or has 
been a provider o f correctional seivices in Alaska and Washington.

2. The City o f  Delta Junction (“C ity”) is a second-class m unicipality organized 
under the laws o f the State o f Alaska.

3. D elta Corrections G roup, LLC (“ C ontractor”) is an Alaska lim ited liability 
corporation with the capability to undertake the construction and operation o f a 
prison facility at Fort Greely. It is being formed as a result of this Agreement to 
undertake the performances called for in this Agreement. Its members are Cornell 
Corrections, Inc. (or its Alaska affiliate) and Allvest, Inc. Although Contractor is 
not a party to the dispute between the C ity and A llvest, by its signature, 
Contractor agrees to undertake the performances called for in this Agreement.

4. Although the City and Allvest do not agree on the essential question o f  whether 
the M arch 13, 1998, A greem ent betw een  A llvcst and the D elta G reely 
Community Coalition is enforceable against the City, they do agree that litigation 
would be expensive, and even if  the C ity were successful, could delay the project 
or possibly even result in its loss. Further, there exist, in addition to these

, considerations, significant (|cts.4hat make it in the best interests o f  the community
^  to proceed with the project on a sole source basis, which Delta Corrections Group, 
{}) 0 LLC is willing to undertake, and provided Allvest relinquish its claim s under the 

March 13, 1998 Coalition/Allvest Agreement.
<

For these and other reasons, the parties hereby agree as follows:

u hB. A G R E E M E N T  TER M S. / .  / / I

1. The Project. i
-|

a . Prior to or sim ultaneous with its entry into this A greem ent, the C ity has 
determined that there exist substantial and independent facts to ju s tify  a sole 
source procurem ent for the initial construction and operation o f 'th e  prison. 
Pursuant to those findings, the City agrees to enter into a sole source procurement 
w ith Contractor, pursuant to findings adopted by the City, fui ^
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construction and operation o f  a prison at Fort Greely (Contract). T h e  Contractor 
shall be responsible for the design, development, and construction o f  a minimum 
800 bed (or up to 1,050 beds) medium security prison; plus operation  o f  the 
prison for five years from Initial Occupancy. “Initial Occupancy" for the purpose 
o f this term will begin the date the prison first houses inm ates. Subject to the 
financing provisions set forth in section B .l.c ., the C ontractor shall bear the 
expense and shall be solely responsible for the direction and com pletion o f  all 
prison program  design, a rch itec tu ral design , eng ineering , constru c tio n  
management, m aterials p rocurem ent and ex p ed itin g ,"h aza rd o u s  m aterial 
remediation, demolition, construction and other direct and incidenta l effort 
necessary to provide a prison meeting the requirements o f  an Inter-governm ental 
Agreement with the State o f  A laska as contem plated by ch. 15, SLA 1998 
(hereinafter IGA).

b. The City will be the owner and hold title to the prison. The City w ill apply for a 
Economic Development C onveyance (“ED C” ) for transfer o f  the property 
identified in this Agreem ent for the project, and will seek in terim  leases in 
furtherance o f  conveyance (“LIFC") for such property pending transfer.

c. The construction o f  the prison and the other performances under th is A greem ent U /)vc 
will be financed under a revenue bond to be issued by the City and secured by the 
revenue stream created by the IGA. The parties agree that they  both have n  y 
incurred substantial expenses in the development o f  this project, w ill continue to
incur additional expenses during the design, development, and construction o f the 
prison and agree to cooperate with each other to recoup those expenses (other 
than lobbying expenses, if  any) under the bond financing consisten t with the 
requirements o f  the tax exem pt status o f the bonds, and applicable  law. The 
Contractor shall bear the responsibility for developing and m anaging the project 
budget to be financed by the bond. To the extent permitted by applicable law and 
revenue bond requirements, the revenue stream under the IGA will be  used first to 
satisfy bond debt, and the balance to be remitted directly to the C ontractor as its ,  
compensation and expense reimbursement, which shall be subject to a security 
interest in favor o f  the City to secure the payments to it called for in section B.3.
The City and the Contractor shall cooperate in structuring the relationships 
contemplated by this A greem ent to the requirem ents im posed fo r the revenue 
bonds.

2. The Lease.

a. In return for the consideration set forth in Section B.3., the City w ill lease to ihe 
Contractor, the Fort Greely cantonment area as defined in Exhibit A , for a term to 
allow construction o f  the prison, and related support buildings and to allow for 
operation o f  the prison for five years from Initial O ccupancy. The City is 
responsible for acquiring title to the property subject to lease. The C ity will apply , .
for an EDC o f all o f the properties subject to lease, o r w hose title will be -  /V  ̂ )
transferred to Contractor, and pending conveyance, will pursue securing from the ^  • •
Army, Base Realignment and Closure leases in furtherance o f  conveyance for the
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properties so that the'parties can begin the various performances called for under 
this Agreement. The parties will each cooperate and use their best efforts to 
effect these transfers and leases, and to allow Contractor access to the areas 
subject to lease to begin construction. To assist in the conveyances intended under 
this section, the Contractor shall perform  the surveys required for the property 
described in Exhibit A and the property to be conveyed to the Contractor under 
Exhibit B.

«

b. Both parties agree to undertake their best efforts to urge the •Department o f  Army 
to continue its responsibility for snow rem oval and street m aintenance o f  the 
realigned Fort Greely. In any event, Contractor shall be responsible for snow 
removal and street maintenance in the .cantonment area and the areas servicing the 
cantonment area. Contractor shall identify locations where it desires to locate its 
snow storage for snow removal from the cantonment area as well as the housing 
area. The City will either arrange for the Army to provide, or w ill add to this 
lease area(s) identified by Contractor that are reasonably adjacent to the leased 
area and housing area for snow storage.

c. Contractor will be responsible for the cost o f  utilities reasonably necessary  to 
serve the prison and related support buildings from the first to occur o f  an EDC or 
a LIFC. It is understood that, as betw een the City and the C ontractor, the 
Contractor will bear the responsibility o f  service and maintenance o f  such utilities

. j  as a part o f the cost o f  utilities. The City and Contractor will cooperate in any
reasonable request to C o n trac to r’s red esign o f  the bu ild in g s o r u tility  

A)) improvements that w ill have the effect o f  lowering the cost o f  providing utilities
to the prison. The City and Contractor will cooperate in the efforts by the other to 

. ^ bring lower cost utilities to the prison, and/or community.

' f]-*^ d. The City will use its best efforts to work w ith the Army to have the A rm y identify
^  an area and allow the use o f  such area for a disposal area for hazardous materials

generated as part o f  the construction o f  the prison. In the even t that is 
unsuccessful, then the City will make an area available to Contractor, w hich shall 
be developed at the C ontracto r’s expense, for such purposes, reasonab ly  
contiguous to the leased cantonm ent area, and consistent with applicable law. 
That disposal area may be the landfill described in section 6.a. Any such disposal 
area shall be operated by the Contractor in compliance with all applicable laws.

e. In addition to the lands and improvements identified in Exhibit A, or described by 
function in this Agreement, the City agrees to cooperate with the Contractor to 
allow it to lease without additional consideration additional land or buildings for 
the following purposes: /^ W js y  ?

(i) properties used for eore-hm etiensriu^luding fire, sewer and other utilities, 
safety and related prison security purposes; »A /

AH tiA
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(ii) land for new buildings, constructed to replace buildings selected in Exhibit 

f \ A, where those old buildings proved insufficient or inadequate for the
intended use to be exercised within one year o f execution o f the IGA; or

(iii) in the case o f land and improvements in support o f  prison operations w hich are 
related to maintenance, prison operations, o r safety, and w hich have been 
selected by other persons who have a priority o r  right, for a period o f  one year 
commencing at the date o f Final F t/G ree ly  Realignm ent, the LR A .C ontractor 

shall have a right o f first refusal, to be exercised within thirty (30) days of 
written notice that the specific property o r improvements are evadahle 
released by the prior claimant.

The Contractor shall also have the right to purchase at fair market value such 
additional lands and improvements as reasonably necessary to support prison

t> f3-

x

f. The City agrees that it will select the vacant land to the south and east o f  the 
prison (as defined in Exhibit A), to the extent necessary, consistent w ith good 
correctional practices, for the expansion o f  th e  prison, and retain it for future 
expansion o f the prison. Such land will not be put to other uses so long as the 
prison is still in operation by Contractor. Any expansion o f  the prison to this area 
is subject to City approval, but otherwise is subject to this Agreement.

Ground Lease Rent.

a. As an initial payment o f ground lease rent, C ontractor shall pay to the C ity  the 
amount o f $500,000, in eight quarterly installm ents. The first installm ent shall be 
due within 5 business days o f  adoption o f  this Agreement by the C ity council, 
including any time where reconsideration can  be noticed. O nce a total o f 
5250,000 has been paid, no further installments w ill be due until the IGA  between 
the State o f Alaska and the City o f  Delta Junction is signed that is reasonably 
satisfactory to all parties. Subsequent installm ents shall be due each quarter, 
thereafter, or if a quarter has passed since the last payment, then five (5) business 
days after the IGA is signed, and each quarter, thereafter, until paid in full.

b. Additional ground lease rent shall be due upon operation o f  the prison. Beginning 
upon the Initial Occupancy Date, the C ontractor shall pay, on a quarterly  basis 
and in arrearsi_5% o f the per diem rate for beds paid for under the IGA. On an

^ \  j j )  —mtnuaTbasis, however, this payment shall not exceed S I,022,000.00 (the “Cap’̂
/ i„}) I ■ The amount o f the Cap shall increase on an annual basis: (i) by the rate o f  any * 7o f the Cap shall increase on an annual basis: (i) by the rate o f  any > /  „ 

consumer price increase received under the IGA and (ii) by 5% o f  the per diem 
rate received for all beds served under the IG A  in excess o f  1,050 beds (but 
without double counting anwCPI increase).

!a/0 jit /\/0 /) Va>^U CAhm / /  
f t  $ 0  5 ^  j ~  d H  l y  ) 3 / c
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A ny expansion o f  the prison  beyond  its  initial constructed  capacity  
(approximately 1,050 beds) shall require the C ity’s prior approval. ^  y

The City will not levy any other fees or charges upon Contractor for any o f the 
other lands, or property conveyed, or leased, or services provided in connection 
with the prison other than what is set forth in this AgreementrAgrcement, except 
the City shall be entitled to pass through to the Contractor the d irect expenses 
incurred by the City to provide such land, leases or services as a result o f  
unforeseen expenses not addressed in this Agreement.

The financial terms of this A greem ent, including Contractor’s m aintenance 
obligations o f  the infrastructure outside o f  the prison, are subject to be reopened 
and renegotiated in the event Fort Greely is annexed by a governmental unit that 
exercises the power to levy real estate taxes on the Contractor’s prison operation 
or sales taxes on the proceeds o f  the IGA or this contract or similar taxes, which 
would affect the financial cost o f  perform ance. The goal o f the re-opener would 
be to adjust payments and reflect the im pact o f  the tax on the cost o f  operation to 
reasonably preserve the intent o f  this Agreement.

4. Indemnity and Allocation o f  Risk o f  O peration.

a. Contractor agrees to indemnify, hold harm less, and defend the City from liability
to other persons from any claims o r actions that may be asserted or filed that arise 
or relate to this agreement, the resulting sole source procurement, or the IGA.
This includes claims from potential b idders’ and citizens’ suits. For the purpose 
o f  this section, “City” includes individual city council members and city officers.
In the event the resolution o f  a lawsuit results in a finding that the contract with 
the City is void then Allvest and o r Contractor may participate as a b idder in any 
subsequent procurement. The C ity w ill use its best efforts to cause such ^
procurement to be put out to bid within sixty days. All o f  C ontractor’s work \jU U ^  ] 

pir product shall remain Contractor’s sole property, and the City shall cooperate in
, protecting such work product. I f  the project is stopped because o f  a finding o f

vj/ voidness, certain improvements may have been undertaken w hich cannot be
returned to Contractor. Under the terms o f  any subsequent procurem ent, the
successful bidder will be required to reim burse Contractor for all benefits H  d  ) I 
conferred and work done on the project w hich cannot be returned and for which ~  
compensation is allowable under Alaska law, and the indirect costs and related 
overhead incurred in such efforts, including but not limited to the paym ents f t  * f t  &
made to the City in section 3. C ontractor shall be required to provide an JV  d /  >
accounting o f  matters it m aintains are subject to reim bursement in a tim ely ~  ‘
manner so as not to delay the procurement process.

The Contract between the City and Contractor shall provide that C ontractor will 
indemnify, hold harmless and defend the C ity from all liability and casualty 
losses arising from C ontractor’s construction  and operation o f  the prison.
Contractor will arrange for paym ent and performance bonds during construction 
o f  the prison.
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5.

Contractor will carry Com prehensive G eneral L iability  insurance w ith a 
minimum coverage o f $1,000,000, W orker’s Com pensation insurance in statutory 
limits, Professional/Em ployer’s L iability insurance m inim um  coverage o f  
$1,000,000 per occuirence for bodily injury, and during operation, Excess 
Liability insurance o f $9,000,000. The City shall be named as additional insured 
and notification shall be supplied 10 days p rio r to any cancellation. This 
insurance is to be carried by one or,m ore insurance com panies authorized to 
transact business in Alaska. Contractbr shall furnish the City with certificates o f 
all insurance required by this Agreement.

In the event a lawsuit is filed against the City arising from this Agreement, the 
sole source procurement, or the findings by the C ity that justify  the sole source 
procurem ent or the IGA, the C ontractor, shall .reim burse the C ity  for the 
reasonable cost of its independent attorney’s fees incurred in conducting a jo in t v^Hy /f- 
defense. The City agrees the Contractor may take the lead in such litigation and > l
shall coordinate defenses to avoid duplication o f  effort as is reasonably possible. 1 '

/ )  ii
Fort Greely Housing.

The City agrees to transfer fee title to Contractor all housing units described in 
Exhibit B made available by the Army for disposal by the City as LRA In the 
event Contractor requires the use o f the housing before title can transfer, the City 
agrees to cooperate to seek LIFCs o f the property pending transfer o f  title. The 
City agrees that housing to be conveyed to and retained by the City or reconveyed 
to other third parties under Exhibit B m ay not be used as housing for prison 

\ employees for the five year period following Initial Occupancy. fefThe buildings 
^ „ identified in Exhibit B for lease by the City to the Contractor shall be leased at 

fair rental "'alue and to the Contractor’s employees only.

As consideration for the purchase, Contractor agrees to pay the am ount o f  $2 K 0 /
million dollars, payable at closing and passage o f  title, and adjusted pro rata if  less 'A iJ. )£ 
than all units close at one time. If  less than all o f  the housing described can be J , 

yj ^  j 'l' i 1 |^ o n v cy ed  to the Contractor, the price to be paid w ill be pro rated appropriately.

Contractor agrees to cooperate with the City in making housing available for use 
by the Base Missile Command Group should that reuse o f  Fort Greely develop in 

)y '  the future. f  u  6 i  ^

d . The Contractor will expend the funds necessary  to survey the units to b e ____
conveyed to it to assist in the conveyance. All units, including those transferred
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to third parties, will be mem bers o f  an association to handle common area 
expenses related to the housing unit area. ^  ^  ^

6. Amenity/ Infrastructure Improvements. Certain projects are required to allow the
prison to go forward and to ameliorate the impact on the community, which the / >
Contractor agrees to undertake. ^ ,

h jJ ~
a. The City and Contractor will cooperate on w hether the Army landfill can be ^

operated by the Contractor. In the event it cannot, the Contractor will build a n ,
State approved and licensed landfill. The new landfill shall be State approved 
and licensed, but not in excess o f  the standards for a Class II municipal solid / y y
waste landfill. The landfill shall belong to the City but the Contractor shall
operate it and indemnify the City from any liability associated with its operation.
So long as Contractor is the operator o f the prison, residents o f the City o f  Delta 
Junction and Big Delta Precinct, either directly or through a commercial operator 
selected by the City, will be allowed to use the landfill at no charge subject to r

u .  reasonable time and material restrictions im posed by Contractor and licensing £)C  A
requirem ents. The C ontractor shall have the right to negotiate with any 

*7 f>~i commerciaI operator, the obligation to maintain the landfill in return for tipping ^  ^
A  ' W ' /  jjK rights. I f  Contractor ceases to be operator o f  the prison, it shall have the right to

-’A P  /  close the landfill so as to limit its indemnity and liability obligations. J)j A

11? ]\J y
r" . . I /  \ \ b. The Contractor shall assist the City in efforts to locate grants or other funds to    -

support the cost o f closing the C ity’s existing landfill. A t the C ity’s option and at *
the City’s expense, the City may utilize the Contractor or its vendors for the
construction requirements associated w ith capping and closing the existing
landfill. The City shall indemnify, hold harmless and defend the Contractor from
all liability, including without lim itation liability for environm ental risks, save
liability arising through its sole negligence, incurred in those construction efforts.

c. Contractor shall provide a training academy at Delta Junction from time to tim e to 
train residents to serve as correction officers. The first training session shall be 
conducted sufficiently in advance o f  the prison opening to allow residents o f  the 
Delta Junction area to take full advantage o f  potential employment opportunities. 
Contractor will use an em ploym ent preference for the hiring o f  qualified  
permanent and temporary em ployees o f  the prison in the following order o f  
priority: (1) those displaced directly by the T' r>,1 Greely closure; and (2) those 
residents living within a fifty mile radius o f  Fort Greely gate.

The Contractor and the C ity shall each use their best efforts to allow  the 
Contractor and the City to use the Fort G reely sewage lagoon, and to continue 
Army operation o f the sewage lagoon.

i e.) Contractor shall use its best efforts to assist the City and the Delta Greely School 
1 \ \ /  J district in seeking other funding for a new high school with a pool to be located

H ' Y

Settlem ent Agreement
D raft o f  03/22/1999 2:28 PM
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on a site identified by the City. These efforts will begin this legislative session 
upon completion of the IGA.

n f. The Contractor shall direct and undertake a 3000 square foot (plus or minus 5%)
a )  y  expansion o f the City Kali, on plans to be agreed upon m utually, w ith an

A  ^  t T)< \  est‘matec* cost not 10 exceed $450,000. The improvements shall not begin before
p Y  v \  ) an IGA is signed by the state and construction shall take place w hen the

’ construction o f  the prison begins, but shall proceed diligently until completed.V
n , The Contractor shall use its best efforts to purchase the needs o f  the prison for 

food and agricultural products from those available in the C ity o f  Delta Junction 
or within a 50 mile radius o f  the Fort Greely gate.

h. Contractor shall request that the project construction contractor, to the extent 
consistent with a sound project and project budget, use local subcontractors and 
laborers on the construction o f  the prison project.

The City, at its further discretion, may establish a Developm ent Fund from the 
proceeds from the purchase o f  the housing units. I f  a D evelopm ent Fund is 
established, Contractor agrees to provide consulting assistance during the 
pendency and duration o f the construction phase o f  the project to solicit grants for 
such fund.

7.

a.

Other Terms and Conditions.

Effective at the date of this Agreement, subject to any reconsideration, the City, 
Allvest and Contractor release each other from any and all claim s that arise from 

The terms and conditions o f  the M arch 13, 1998, Coalition/A llvest Agreem ent, 
including claims for cost and attorney’s fees and consequential injury. Each party 
acknow ledges that promises and the consideration paid in settlem ent is in 
compromise o f disputed claims and do not constitute adm issions o f  liability by 
any o f  the undersigned parties. The rights o f  the parties shall be determined by 
this Agreement and not any preceding agreements, rights, or understandings. The 
City shall cooperate in securing a separate waiver from the Coalition o f  any claim 
to separately  enforce the term s and conditions o f  the M arch 13, 1998, 
Coalition/Allvest Agreement.

Subject to the requirements o f  HB 53 and the IGA, the m em bership o f  the 
Contractor may be assigned, w ithout the C ity ’s prior consent, so long as the 
Contractor remains a com parable or larger prison m anagem ent com pany o f  
similar or greater experience.

The parties recognize that they may have to revisit and modify provisions o f  this 
Agreem ent to meet requirements o f  the State o f  A laska, the IGA, and the 
requirements for tax exempt municipal revenue bond financing o f the construction 
o f  the prison. The parties agree to negotiate such revisions in good faith,

Settlem ent Agreement
Draft o f  03/22/1999 2:28 PM
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preserving to each to the greatest extent practicable, the economic benefits o f this 
Agreement to each party.

d . The C ity acknowledges that the passage o f  the ordinance approving this 
settlem ent agreement will have the effect o f  repealing by im plication specific 
provisions o f the City of Delta Junction Code that govern the process by which 
the City procures services, disposes o f real and personal property and leases land, 
and o ther provisions necessarily  .In co n sisten t w ith  the procedures and 
perform ances called for in this Agreem ent. The City agrees, that it will, by 
subsequent ordinance, explicitly clarify the extent o f its repeal by implication o f 
these other ordinances.

e. Each performance here is conditioned upon the cooperation and consent o f  the 
Army to these transactions. In the event such consent is withheld, the parties shall 
adjust their performances to preserve as best as possible the benefits and 
obligations o f  this Agreement keeping in mind that the goal o f  the Agreement is 
the creation o f a functioning prison following the realignment o f  Fort Greely.

City will cooperate with the Contractor to allow the Contractor to select that 
personal property associated with buildings to be conveyed to the Contractor 
under Exhibit A and Exhibit B which is available for selection under applicable 
law through the reuse process, that is reasonably necessary to prison operations or 
the housing units which Contractor will take under this Agreement. In addition, 
and subject to applicable federal law, Contractor shall have priority rights to 
select all personal property reasonably necessary to the prison operations, or 
associated with the housing units purchased.

City agrees that it will use its best efforts to negotiate an IGA for the prison by 
M ay 1, 1999. TfaeClty~iftHl C oiniailui shall establish a jo in t working-team te -  
establish the negotiating strategy and insure timely completion o f the IGA. ?

The City and Contractor generally covenant to use their best efforts to support the 
successful completion o f  the prison and its operation and to cooperate with each 
other to accomplish these common goals.

N o waiver o f  any condition or covenant o f  this Agreement shall be deemed to 
imply or constitute a further w aiver o f  the same or any other condition or 
covenant, and nothing contained in this Agreement shall be construed to^aQ i_ 
waiver o f any right or remedy. in law or otherwise.

j. This Agreement and the covenants and agreements o f the parties shall be binding 
upon and inure to their successors and assigns.

k. In the event any clause, term or condition o f  this Agreement shall be determined 
to be illegal or unenforceable under any applicable governmental laws, orders, 
rules or regulations, this Agreement shall remain in full force and effect as to all 
other terms, conditions and provisions.

Settlem ent Agreement
D raft o f  03/22/1999 2:28 PM
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I. This Agreement may be executed by the parties in one or more counterparts. J V $  J ] , J
• •  ̂ i

m. This Agreement shall be governed, construed and enforced in accordance with the v -  , 
laws o f  the State o f Alaska.

n. The headings used in this Agreement are inserted for convenience and are not to 
be considered in the construction o f  the provisions o f  this A greem ent. This 
Agreement constitutes the entire agreement o f  the parties and may be amended or 
modified only in writing signed by both parties, , and aU ’prior agreem ents or 1
understandings between the parties, either oral or written, are superseded by this 
Agreement.

DATED:___________________________  CITY OF DELTA JUNCTION

Roy Gilbertson, M ayor 

ATTEST:

Pamela Ellis, City Clerk

D A TED :__________________  ALLVEST, INC.

William C. Weimar 
C hief Executive Officer

D A TED : DELTA C ’>RRECTIONS GROUP, LLC
/

B y :______________________________
T itle :_____________________________

Settlem ent Agreement • Page 10
Draft o f  03/22/1999 2:28 PM
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Additions/Clarifications to Exhibit A:

Basic footprint 
Building 804
30 acres to the south and east o f the basic footprint 

Land necessary for snow storage
Leasehold necessary for land for the Landfill described in section 6.a 

Training Facility

Settlem ent Agreement
Draft o f  03/22/1999 2:28 PM
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Exhibit B 

O ther Buildings and  Im provem en ts

To Be Conveyed to Contractor: '  .
3  H $  i  % 4. 4  /  ^  ^  ^  i  i

805, 806, 808, 809, 810, 812, 813, 814, 816, 817, 818, 825, 826, 827, 8 2 9 J 3 0 ,  831, 833, 834,
835, 854, 855, 856, 862, 863, 864, 875, 876, 877, 887, 888, 889, 895,^896^*

* ?  4  i  * * s' 5 * J  r  4 (o "
In the event that the prior selection o f  850, 851 and 852 is not used for its stated purposes by the
date o f  Final Ft. Greely Realignment, then 850, 851 and 852.

To Be Retained by City without obligation o f  lease to the C ontractor:

All buildings in 900 series 
Two duplexes in the 700 series

To Be Retained by the City Subject to a Lease Option to the Contractor at Fair Rental V alue : 1A' H y

700 series, two single family residences 
700 series, tliree duplexes

^ 0 > )  -  7-i v - o -  s
S'<

Settlem ent A greem ent . Page 12
Draft o f  03/22/1999 2:35 PM
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D elta  Junction/Fort Greely Prison Feasibility W orkbook

P urpose o f  this W orkbook:

• R espond to 1998 leg isla tive H ouse Bill 53.

® O utline the h istory and con text o f the proposed private prison project at Fort G reely.

• D ocum ent the stu d y  effort and the Delta Junction  com m unity  d iscussions to respond to the 
question  “ W hat w ould it take to successfu lly  operate a private prison at Fort G reely?”

• T est feasib ility  based on the g o v ern o r’s five evaluation criteria: safety; best correctional practices; 
com p atib ility  w ith sta tew id e  and regional corrections needs; com m unity  participation  and 
capacity; cost-effectiven ess.

• S erve as an in form ational briefing in support o f  the d ecision -m ak in g  process o f  1) the D epartm ent 
o f  C orrection s and other S tate agencies; 2) the com m unity and City o f Delta Junction; 3) the 
legislature; and 4) o th er interested  parties.

D el ta  Junct ion / l -o r t  G ree ly  Pr ison Feasib i l i ty  W ork b o o k Jan u a ry  1999
Final



Delta Junction/Fort Greely Prison Feasibility Workbook

C O M P A T IB IL IT Y  W ITH ST A T E W ID E  AND R EG IO N A L C O R R E C TIO N S N EED S -  M ission

In partnership with the citizens o f  Alaska, protect the public from  repeat offender crime by using the best 
correctional practices availab le to provide a continuum o f  appropriate, humane, safe and cost effective 
confinement, supervision and rehabilitation services. The Department will carry out its responsibility while 
respecting the rights o f  victims and recognizing the dignity inherent in a ll human beings. (DO C  Mission 
Statement)

T h e  D epar tm en t  o f  C orrec t ions  is challenged  to respond to the overc row ding  o f  the S ta te ’s prisons and  regional 
jails. A dd i t iona l  prison a cco m m o d a t io n s  that could be provided through the portion o f  House  Bill 53 rela ting to 
the use o f  Port  G ree ly  w ould  reduce the S ta te ' s  prison crowding.

Since 1987, Alaska’s prison population has grown by 45.5 per cent. In 1997 alone ll growth rale was one o f 
the highest in the nation. According to the Bureau o f Justice Statistics, Alaska had a sentenced (incarcerated) 
prison population o f 4,220 at the end o f 1997.

The total number o f prisoners under the jurisdiction o f federal or state adult correctional authorities was 
1,244.554 at yoar-end 1997.

Nationally, the rale o f incarceration in prisons at year-end 1997 was 445 sentenced prisoners per 100,000 
residents up from 292 in 1990.... The Alaska rate o f incarceration was 420 per 100,000....

Prisons generally require reserve capacity to operate efficiently. Dormitories and cells need to be maintained 
and repaired periodically, special housing is needed for protective custody and disciplinary cases, and space 
may be needed to cope with emergencies....

"Prisoners in 1997: The State and Federal Picture.”  Alaska Justice Forum

Della Junc t io n /F o i l  G ree ly  Prison Feasibil i ty W orkbook  January  1999
Final
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Delta Junction/Fort Greely Prison Feasibility W orkbook

C O M P A T IB IL IT Y  W ITH ST A T E W ID E  AND R E G IO N A L C O R R E C TIO N S N EEDS -  Legal C om pliance

Correctional sy s tem s  are  dyn am ic  and evo lv ing  insti tutions continua lly  searching  for better methods  to serve and 
protect  the public.  T h e y  are a lso highly  contro lled and regulated through consti tut ional  provis ions ,  s ta tu tory  laws, 
publi shed s tandards ,  and  long establi shed practices.  T he proposed correctional facility at Fort  Greely  m us t  meet all 
applicable  laws and  codes .

Due  to the reuse o f  ex is t ing  build ings  that were  not constructed in compliance  with build ing codes  or prison 
standards ,  and the rem oteness  o f  the site, a pr ison at Fort Greely will likely not meet  many  correct ional s tandards  
and practices.  T h i s  will require  mit iga tion in te rms o f  br inging the facility up to code,  as well as per imeter  fencing, 
surve i l lance  techno logy ,  s ta l l ing  and  training.

Com pl iance  with b ind ing  laws and  gove rn ing  codes  will likely have a significant cost  impact in the d ev e lopm en t  o f  
prison infras tructure  and  m an ag e m e n t  polic ies and issues. T h e  following table lists som e  o f  the m an y  laws, codes  
o r  gove rnance  d o c u m e n t s  which  must be considered  and incorporated into the new  facility.

L a w /C o d o  o r  G o v e rn a n c e M a n d a to ry B e s t  P ra c t ic e C o s t  Im p lic a t io n
Y e s N o U n c e r ta in

H B  53 • •
B R A C / IL R A • ft
M O U /R f'P  f o r  P r iv a t e  P r i s o n • •
C le a ry  S e t t le m e n t • •
A C A  G u id e lin e s • •
U n i fo rm  B u i ld in g  C o d e s • •
E PA  S t a n d a rd s • •
A D O C  P o l ic ie s 0 • •
A D A  S t a n d a rd s • ft

Delta Junc t ion /For t  G ree ly  Prison Feasibil i ty W orkbook January  1999 
Final
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Delta Junction/Fort Greely Prison Feasibility Workbook.

C O M P A T IB IL IT Y  W ITH ST A T E W ID E  AND R EG IO N A L C O R R E C TIO N S NEEDS -  Population  
M anagem ent Plan

Alaska  opera tes  a uni lied prison/jail  system.  In all but live states, local gove rnm ents  are  responsib le  for the cost  
and care  o f  pre-trial  felons and all m isdemeanants ,  while state government  a ssum es  responsibil i ty  only for 
conv ic ted  felons.  But in A laska  the state is responsible  for the care and custody o f  all c riminal offenders .  This  
unified state sys tem subjec ts  A l a s k a ’s correct ions popula tions  to more variables than m os t  state governm en ts  
confront.  Popula tion m a n ag e m e n t  also is m ore  com plex— and expens ive— due to A la sk a ’s huge  land mass  and the 
geograph ic  isolation o f  m any  communi t ies .

' f lie objec t ives  o f  the S ta te ’s popula tion m anagem ent  plan are as follows:

• R educe  the n u m b e r  o f  low-r isk offenders  enter ing ja ils  and  prisons.

• Increase  the n u m b e r  o f  low-r isk offenders  exit ing ja il s  and prisons.

•  E x p an d  bedspaee  capac i ty  in regional correctional institutions.

A p p ro x im a te ly  900  Alaskan  pr isoners  are current ly  being held in facilities outs ide o f  the  State.  Recen t  forecasts 
sugges t  that A l a s k a ’s prison and ja il  popula tions  will increase 4 -8 %  each year,  creating a need for 200  to 300  new  
beds each  year .  By year -end  2002 or ear ly 2003,  the s ta f f  will have 800 or  more m ed ium -secur i ty  male  prisoners  
w ho  could  be housed  at Port Greely .

Currently ,  prison and jai l  facilities exist in Nome,  Fairbanks,  Palmer,  Bethel,  Anchorage ,  Kenai,  Seward ,  Juneau ,  
Sutton,  an* Ketchikan.  T h ese  locat ions offer  population centers  with a broad range o f  c o m m u n i ty  services  and 
utilit ies,  inc lud ing  A laska  Sta te  Courts ,  medical  facilities, law enforcement,  educat ional  opportuni t ies ,  and  the
basic c o m m u n i ty  infrast ructure  e lem ents  o f  sewer,  water,  and electricity.  In addit ion,  these regional centers
provide  oppor tun i t ies  for c o m m u n i ty  service,  insti tution/industry jo b s  and family visits, which  are  critical to 
enhance  c o m m u n i ty  integration and  the capacity  for e conomic  self-sufficiency.

Delta Junct ion/Foi  l G ree ly  Prison Feasibil i ty W orkbook January  1999 
Final
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Delta Junction/Fort Greely Prison Feasibility W orkbook

C O M P A T IB IL IT Y  W ITH ST A T E W ID E  AND R EG IO N A L C O R R E C TIO N S N E E D S -  Population  
M anagem ent Plan (continued)

Sta te  statute  dic ta tes  that pri soners  must  be released to the point o f  arrest.  Provid ing for pr isoner  re lease  will likely 
result in p rere lease  transfer to a lower securi ty insti tution or com m uni ty  residential  center. W hereve r  the re lease  
activity occurs ,  in-custody prisoner transfer  from Fort Greely to Fa irbanks will be  necessary.  Th is  transfer o f  
sen tenced  pr isoners  will likely require  addit ional ho ld ing  cells in Fairbanks,  p resum ab ly  at the Fairbanks  
Correc tional Center.

The  Del ta  Junct ion /For t  Greely  site does  not supp lem ent  o r  enhance  D O C ’s regional approach  to facility siting.
T h e  proxim ity  to Fairbanks  (100 miles) and the lack o f  significant regional popula tion,  infrastructure,  and  services  
weigh agains t  the site as a regional hub.

S u m m ary :  While  com pl iance  with state and federal laws could be achieved, the mili tary facilities, rem ote  site, 
smal l  popula t ion  and  l imited resources  mean  that best correct ions practices and polic ies cannot  be met.  Mit igation 
to provide  a sat isfactory  level o f  service  to the State o f  Alaska will require a larger, m ore  highly  trained staff,  
progress ive  p r i soner  p rograms,  importing professional  staff, per imeter  fencing and  surveil lance  technology,  and 
v igorous  com pl iance  m oni to r ing  by the State.

Delta Junc t ion / l ;ort Greely  Prison Feasibil i ty W orkbook Janua ry  1999
Final
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100 CUSHMAN STREET 
SUITE S00 

FAIRBANKS, ALASKA 99701-4690
TELEPHONE <807; 462-8D6C 
FACSIMILE (007) 462-7015

610 L STREET 
SEVENTH FLOOR 

ANCHORAGE, ALASKA JBS01-1O84 
TFLEPHONE (907) 793-2200 
FACSIMILE (607) 793-2299

W. LUOENE OUE8G 1M2-1B7B 
JOSEPH RUOO 1033-107# 

FRANCIS t OMITH. JR. 1941-1001

May 4, 1999
VIA  FACSIM ILE 

( 9 0 7 )  4 6 5 - 2 8 1 9
Pete Kott
Chair House Judiciary Committee 
State Capital, Room 204 
Juneau, Alaska 99801-1182

Re: Senate Bill 141
Time line developed by Richard J, Crane 
•Our File No. 11025.001

Dear Chairman Kott:

As requested by the House Judiciary Committee during my 
testimony on behalf of the City of Delta Junction, please find 
enclosed the chronology developed by the City's consultant, 
Richard J. Crane, showing his estimate of the time required to 
obtain a contract through a competitive request for proposal 
process.

Representative Greene asked when the City received Crane's 
timeline. Could you please advj.se him for me that the time line 
was received at my office on February 24, 1999 via facsimile.

If there is other information or assistance I can furnish 
to the Committee please do not hesitate to ask.

JDD/jsw

Enel: as stated
cc: Mayor Roy Gilbertson (w/o encl.)

Brian Rogers 
David Rogers

Sincerely yours
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February 22 • March $ RC to prepare Initial draft ef RFP 

March 8 * March 29

April 1 - April 16 

April 19 - May 17 

May 20 • June 1

June 10

June 11 • August 10 

June 10 * June 30 

July 1 • July 23

June 16•June 30 

July 26 • August 6

August 10: Sept. 20
• r — i !I * l

Sept. 24

Sept. 27 • August 20

Alaska DOC and Guoss & Rudd to resotve policy 
issues raised by Initial draft

RC to prepare second draft of RFP

Guess & Rudd, DOC and DJ to review RFP

RC to make final revisions and forward camera-ready 
oopy of RFP to Guess A Rudd

Release of RFP (RC to provide list o< private 
corrections companies)

Preparation of proposals by vendors

RC to prepare evaluation Instruments

GAR, DJ, and DOC to review and refine evaluation 
Instalments

DJ end DOC to select evaluation team

Training of evaluators

Evaluation of proposals

Oral presentatione/sHe visits •» to be decided

Announcement of selection

Negotiation of contracts:
-Lease of facility to DOC 
-Development contract with selected 
contractor

-Management oontract with selected 
contractor
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04/27/98 House Journal
HB 53
The following letter, dated April 24, 1998,
04/27/98 House Journal
HB 53
"Dear Speaker Phillips:

On this date I have signed the following bill and am transmitting the 
engrossed and enrolled copies to the Lieutenant Governor's Office for 
permanent filing:

SENATE CS FOR CS FOR HOUSE BILL NO. 5 3 (FIN) am S 
"An Act expressing legislative intent without the force of law 

concerning correctional facility space and the Cleary v. Smith 
case; adding, as a general power of municipalities, the power to 
provide for, and enter into agreements concerning the confinement 
and care of prisoners; relating to authorizing the Department of 
Corrections to enter into agreements to lease facilities for the 
confinement and care of prisoners with the City of Delta Junction 
and with the Municipality of Anchorage; and providing for an 
effective date."

Chapter No. 15, SLA 1998 
[Effective Date: April 25, 1998]

This bill addresses three different issues of importance to the 
Department of Corrections in Alaska. First, it expresses the 
Legislature's intent to wurk with the department to reduce the 
population in state prisons to the emergency capacities established by 
the court in the class action suit Cleary v. Smith, 3AN-S81-5274 Civ. 
Indeed, the Legislature has funded the acquisition of more halfway 
house beds, more contract prison beds out of state, and other 
reasonable and cost-effective alternative means of confinement. As a 
result of this, the State of Alaska has been able to stop incurring fir 
for violations of the court's order in Cleary, for the first time since 
1994.

Second, this bill authorizes the state to enter into a lease agreement 
with the Municipality of Anchorage for a new 400-bed jail facility.
The bill specifies that capital costs may not exceed $56,000,000 and 
that the location selected for the facility must be within one mile of 
courthouse in Anchorage or within one mile of the Cook Inlet Pretrial 
Facility.

04/27/98
HB 53

House Journal Page 3268

I o f 3 5/4/99 5:25 PM



Journal Text hltp://www.lcgis.stale.ak.us/s/baspe000,..isiory&S=20&Chamb=H&Root=HB53&Page=3266

The third part of this bill authorizes the state to enter into an 
agreement with the City of Delta Junction to lease space within a 
correctional facility on the realigned Fort Greely military reservatior 
The lease, if entered into, must be for a minimum of twenty years and 
provide a minimum of 800 medium security prison beds. The City of 
Delta Junction is required by the bill to use a process similar to that 
established in the state procurement code co enter into an agreement 
with a private third-party contractor for the operation of the 
correctional facility. A letter of intent accompanying the bill specii 
that the cost per prisoner per day, inclusive of capital expenses, is r 
to exceed $70.

As we stated time and again during this legislative session, proposals 
for the expansion of our jail and prison facilities in Alaska must be 
measured on the basis of:

* Safety,
* Comprehensively meeting statewide and regional needs,
* Consistency with best correctional practices,
* Involving community participation (government to

government), and
* Cost effectiveness.

This legislation represents a good first step toward meeting our state' 
needs, but it is by no means complete or comprehensive. Our prison 
and jail plan, which we have presented to the Legislature, calls for 
expansions of our current system at Bethel, Sutton, Palmer, Fairbanks, 
Kenai, Juneau and Barrow. This session I submitted legislation 
authorizing the first phase of the plan for the most pressing expansior 
needs in Bethel and Sutton in addition to the Anchorage jail 
replacement. Only the Anchorage jail has been addressed in this 
legislation. This legislation is also incomplete with respect to 
addressing the terms of the leases and the process to be followed by 
the parties. In signing this bill, I am committing the state to fillir 
these blanks with provisions that embody the principles of good 
government.

04/27/98 House Journal Page 3269
HB 53
For the new Anchorage jail, this means reaching consensus on the 
terms of the lease, joint approval over the design and construction of 
the facility, resolution of issues surrounding the cost of care for 
municipal prisoners, and participation by the state in the financing 
process for the project.

For a prison at Fort Greely, this means many of the same things, but 
also a commitment to a government-to-government relationship 
between the state and the City of Delta Junction on the ownership, 
construction and operation of the proposed facility. The transactions

2 of 3 5/4/99 5:25 PM
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contemplated by this legislation are extremely complex -- the State of 
Alaska is to enter into an agreement with a small community for the 
care and custody of at least 800 prisoners at a converted army post; tlr 
City of Delta Junction is to arrange for the conversion of the post int 
the largest prison in the state and then select an operator for the prd

There are several critical components necessary to move forward on 
this project. One is the necessity for Delta Junction to obtain 
ownership of the land and facility for as long as it is used for prisor 
purposes. Additionally, it is not clear who is to build the prison. 1 
state is not authorized to build it and neither the City nor the re-uss 
organizations have the capability to undertake such a project. Thus, 
considerable state oversight would be required of any private 
contractor building a prison to ensure a safe, adequate, cost-effective 
facility. As the state's lease payments will undoubtedly be used in tl 
financing of construction, the state must also be involved in various 
parts of the financing to protect its lease interests. The city will a] 
need to use an open and fair competitive process to select the operator 
of the prison.

The state recognizes the tremendous hardship imposed on Delta 
Junction by the closure of the Fort Greely post and the state is 
committed to working with Delta Junction for an effective re-use plan 
for the post. At the same time, the costs of operating a prison at Foi 
Greely must be fiscally responsible.

04/27/98 House Journal Page 3270
HB 53
This legislation represents an important first step toward solving our 
prison and jail overcrowding crisis. However, if we are to finally and 
fully resolve our corrections problems, we must continue to work 
together over the next several years to build more prison and jail beds 
find alternatives to incarceration where appropriate, and most 
importantly, address the early childhood and educational factors that 
we know lead to future inmate populations.

Sincerely,
/s/
Tony Knowles 
Governor"
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