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CSSB 45(FIN) am  S 
Sponsor S ta tem en t

RICK

HALFORD
Slate Capitol 

Juneau. Alaska 
9 ‘JKO I - 11K2 

Phone (007 ) -165-4958 
Fax (907 ) 465-4928

P.O. Box 670190 
Chugiak. Alaska 99567 
Phone (907 ) 694-4958 
Fax (907 ) 694-0549

600 F. Kailroad Avenue 
Wasilla, Alaska 99654 
Phone (907 ) 376-4958

The Finance Com m ittee Substitute for Senate Bill 45 am ended Senate provides 
lim ited im m unity  to landow ners w hen a conservation easem ent, w h iJ i  allows 
public access to the easem ent for recreational purposes, is g ran ted  to the state or 
a m unicipality, p rovid ing  that there was no com pensation paid for the access or 
use. The sam e lim ited im m unity is granted to the state or m unicipality  accepting 
the easement.

This legislation comes forw ard in response to the desire to preserve and  expand 
recreational access for Alaskans, and for visitors to the State. The ability to access 
lands for purposes of skiing, hiking, hunting, fishing, snow -m achining and  
num erous o ther outdoor recreational activities is an im portan t aspect to enjoying 
the benefits of o u r great state. The potential for liability and  litigation for private 
landow ners w ho allow ihe public free access to their lands for recreational 
purposes has created pressure to further restrict entry  and  a disincentive to the 
establishm ent of o ther outdoor activity.

Prom oting recreational opportunity  and establishing additional trail system s has 
become a priority  for a num ber of groups and  organizations around the state. 
We have received requests a n d /o r  support for this legislation from  num erous 
entities including: the State Division of Parks, the M unicipality of Anchorage, the 
Anchorage Economic D evelopm ent Corporation, the City of Wasilla, the W asilla, 
Palmer, Fairbanks and State Cham bers of Com m erce, the Alaska Snow m achine 
Association, the Mat-Su M otor M ushers, the Alaska Boaters' Association, and the 
Alaska O utdoor Council.

CSSB 45(FIN) am  S also m akes a technical correction to the statu tes governing 
vacation of RS 2477 rights-of-way and section line easem ents granted under 
former 43 U.S.C. 932. In addition, CSSB 45(FIN) am  S provides concise direction 
in Title 29, the statu tes pertaining to local governm ents, that is reflective of the 
procedures for easem ent vacation existing in Title 19.

CSSB 45(FIN) am  S will assist in the effort to expand recreational opportunities 
for A laskans and visitors alike. I urge your support for this legislation.
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REALTOR ®

April 16, 1999

Senator Halford 
State Capitol
Juneau, Alaska 99801-1182 

Dear Senator Halford,

The AJaska Association of REALTORS with over 1,100 members statewide supports 
Senate Bill 45 relating to tort immunity for personal injuries or death occurring on land.

We agree with Senate Bill 45 providing immunity from tort liability to a landowner, 
except for an act or omission that constitutes gross negligence or reckless or intentional 
misconduct.

The Alaska Association of REALTORS encourages the passage o f SB 45.

Sincerely,

1999 President

The Voice for Real Estate ™  in Alaska
REALTOR* Ii a ro flltlarad tnaiH which Idonlilmt a pto lom onal In 
inal attain who nubtchbni lo a Uriel Coda ol Ethics a t n mombor 
Ol thu NATIONAL ASSOCIATION OF REALTORS'



Rick Halford, Senator 
State Capital 
Juneau, Alaska
99801-1182

Subj. SB 45 FeM * 1999

Dear Senator Halford,

Thank you for introducing SB 45. I see this issue from two sides.

As an owner of remote property I allow snowmachines and dog sleds to cross my 
property at will. I have never had any property damage. People seem to respect private 
property. However, I am continually aware of the liability that I am exposed to; I just 
hate to put up signs and prohibit people from going about their business. I certainly feel 
the exposure and I can understand that people with less commitment to public access 
would close their property.

As President of the Alaska Boating Association, a member of tlae Alaska Outdoor 
Council and a member of the Mat-Su Fish and Game Advisory Committee I am 
continually confronted by cases o f public access restrictions where it is necessary to cross 
private land to access public land. Anything that we can do to promote and assure equal 
access to Alaska's resources is worth the effort. We also support the technical correction 
concerning vacation of RS 2477 rights of way and section line casements.

Again, we are in full support of SB 45.

Cliff Judkins - President *PO. Box 874124 • Wasilla, Alaska 99687 
(907) 373-3591 * Fax 373-3592 • E-Mail: cjudkins@customcpu.com

mailto:cjudkins@customcpu.com


Alaska Outdoor Council FEB 0 8 1999

PO Box 73902 
Fairbanks, AK 99707-3902 

Tel./FAX: (907) 455-4AOC (4262)
outdoor@polarnet.com

February 3, 1999

Senator Rick Halford 
Alaska State Legislature 
State Capitol MS 3101 
Juneau, AK 99S01-11S2

Dear Senator Halford:

The Alaska Outdoor Council’s board of directors voted unanimously to support Senate Bill 45, 
your bill relating to tort immunity and maintaining RS2477 right o f ways.

Adopting 5B45 as law will be a great benefit to public-spirited landowners who support public 
use trails and other uses on private lands. Our “litigious society” really chills those people’s 
enthusiasm when the prospect looms of being liable in tort for injuries that are no fault of theirs. 
Without the protection afforded by SB45 a proliferation of no trespassing signs is predictable.

The second part of SB 45 is critically important to ensure that attrition of public access does not 
occur or is minimized. Under present circumstances the very limited expectations for new roads, 
railroads, etc. may lend credibility to the idea that RS2477 rights of ways are largely expendable. 
Following such a philosophy would be a great disservice to the outdoor user public. The public 
will have to rely more on legally sanctioned trails as increasing private ownership materializes, 
and access rules on federal areas become more rigid.

The Alaska Outdoor Council urges passage of SB45. Thank you again for you. efforts on these 
vital public access matters.

Sincerely,

Richard H Bishop 
Vice President

mailto:outdoor@polarnet.com
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CAugiak-Cag£e Siiavt QAam&m Commence
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EA G LE  R IV E R . A LA SK A  9 9 6 7 7

11401 OLD GLENN HIGHWAY. .U1TE 110A 
EAGLE RIVER. ALASKA 90577

"Ttacc c f  JUuiy J tu tu "

Chugiak-Eagle River Chamber of Commerce 

Board of Directors 
RESOLUTION 98-007 

A  R E SO L U T IO N  I N  SU P P O R T OF A  ST A T E W ID E  T R A IL S  P L A N  6  
L I A B I L I T Y  RED U C TIO N  L E G IS L A T IO N

WHEREAS the Chugiak-Eagle River chamber Commerce is a 
community based nonprofit organization which encourages 
projects that allow for quality community growth and 

development in the state of Alaska; and

WHEREAS sufficient data exists demonstrating the positive 
recreational impact of regulated and controlled snowmobile 
corridors on communities in the lower 48 and Canada; and

WHEREAS in the State of Alaska there exists a significant 
number of people whose needs for local snowmobile 
infrastructure and other use opportunities have gone largely 

unmet; and

WHEREAS the state of Alaska currently has existing (as well 
as planned) world-class trails and infrastructure for other 
recreational user groups such as cross-country skiing and 

dog mushing; and

WHEREAS the creation of snowmobile infrastructure will 
complement the existing summer tourist industry thereby 
enhancing or creating year-round visitor industry jobs - 
which will benefit all affected Alaska communities; and

WHEREAS the Chugiak-Eagle River Chamber supports the 
development of snowmobile corridors which would create a 

state-wide trail system.

NOW THEREFORE BE IT RESOLVED that the Chugiak-Eagle River 

Chamber of Commerce Board of Directors recommends to the 
Governor and Legislature of Che State of Alaska that these 
entities develop in an expeditious manner statewide trails 
design criteria. BE IT FURTHER RESOLVED that the Chamber of 

Commerce supports the creation of liability reduction 
legislation which would hold harmless landowners and other
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entitles whose property becomes part of the statewide trails 

system.

Signed this day of 1998.

Respectfully submitted by,

'T tfa J L - -  2 ^ — -—

/Mark Eidem 

President



Snowmobile Trails Advisory Committee
3601 “C St. #1280 

Anchorage, AK 99503

March 30, 1999

Senator Rick Halford 
State Capital, Room 121 
Juneau, AK 99801-1182

Dear Senator Halford:

At the March 19, 1999 regular meeting of the Alaska Snowmobile Trails Advisory 
Committee (SnoTRAC), there was unanimous support for a motion to support both 
Senate Bill 45 and House Bill 88, providing immunity to private property owners from 
liability when they allow recreational trail use across their property.

The committee feels very strongly that if traditional trails are to be protected in Alaska for 
the public good, and if new trails are to be established which may in part require crossing 
private property, that the state will need to provide some protection to property owners as 
provided in these two bills.

The SnoTRAC committee urges the Legislature and the Administration to enact this 
much needed new law.

cc: Senator Robin Taylor
Representative Norman Rokeberg



KETCHIKAN AREA STATE PARKS ADVISORY BOARD 1  2  c-

March 10, 1999

Honorable Rick Halford 
Senate Judiciary 
State Capital
Juneau, Alaska 99801-11B2

Dear Senator Halford,

The Ketchikan Area State Parks Advisory Board has resolved unanimously to 
support the passage of Senate. Bill 45, providing protection from litigation for 
private property owners who have trails crossing their land. However, we would 
like to see added a requirement.that easements across private land be 
dedicated for continued public use.

The Board would appreciate very much your pushing the bill, getting it out and 
through the Senate process, with the addition mentioned above, if possible. W e  
feel that this protection is necessary for both private land owners and the public 
interest. Free and open trails have long been a tradition in Alaska.

W e also support House BiU B8 :which has a  similar.goa] o f  protection for lhe.land 
owner and the dedication of trails to public use.

Thank you very much for .your consideration.

Robert Olsen, Chair
Ketchikan Area State Parks Advisory Board



From: Mr. H ow ard  Davis Jr.
PO Box 395
Clam Gulch, AK 99568 
262-5124

Bill: SB 45 Title: LAND OWNER IMMUNITY/ RT-OF-WAY VACATION 

Message:

The Caribou Cabin H oppers w ith a membe.vsip in excess of 250 representing in 
excess of 1000 individuals, supports SB45, an act relating to tort im m unity for 
personal in ju iy  or death.



Subject: Senate Bill # 45
Date: Tue, 4 May 1999 20:10:16 -0800
From: "Tom Logan" <yahama@email.msn.com>
Organization: Microsoft Corporation
To: <Senator_Rick_Halford@Legis.stale.ak.us>

As one of the directors of the Big Lake Chamber Thanks of this Bill Hope to see it's passage 
Pray for our troops.

LOGAN. THOMAS E
PO BOX ̂ 20253
BIG LAKE AK 99652-0253
District: 28-003 Party: R Sex: M

mailto:yahama@email.msn.com
mailto:Senator_Rick_Halford@Legis.stale.ak.us


Subject: Trail Liability legislation 
Date: Wed, 14 Apr 1999 09:30:22 -0800
From: Steve & Sarah Swift Masterman <ssmaster@mosquitonet.com>
To: Senator_Robin_Taylor@legis.state.ak.us,

Senator_Rick_Halford@legis.state.ak.us,
Senator_Dave_Donley@legis.state.ak.us,
Senator _Johnny_Ellis@legis.state.ak.us,
Senator John_Torgerson@legis.state.ak.us

Dear Senator,

1 am writing to voice my support for SB45. By offering protection to land owners w ho allow people to use their land 
recreationally, this bill will increase the likelihood that land owners will support and allow trails and other 
recreational use on their land. This benefits the state in several ways. First, it obviously would increase recreational 
opportunities for residents of Alaska. Second, it could decrease the need for the state, federal, and local governments 
to spend money acquiring trail rights of way, and maintaining trails for residents. Third, it would decrease the 
amount of litigation in our already overburdened court system. Please support SB45!

Thank you for your time and interest,

Sarah Swift Masterman 
PO Box 263 
Ester, AK 99725
District: 29-457 Party: N Sex: F

ssmaster@mosquitonet.com

mailto:ssmaster@mosquitonet.com
mailto:Senator_Robin_Taylor@legis.state.ak.us
mailto:Senator_Rick_Halford@legis.state.ak.us
mailto:Senator_Dave_Donley@legis.state.ak.us
mailto:_Johnny_Ellis@legis.state.ak.us
mailto:John_Torgerson@legis.state.ak.us
mailto:ssmaster@mosquitonet.com


Subject: SB45 Trail Liability 
Date: W ed, 14 A pr 1999 18:20:30 -0800 (AKDT)

From: kayaker@ m taonline.net
To: Senator Rick H alford  <Senator_Rick_Halford@ legis.state.ak.us>

Mat-Su State Parks Citizens A dvisory Board

HC 32 Box 6706, W asilla, A laska 99654 
(907) 745-3975 Fax (f>07) 745-0938

April 14,1999

Re: SB45; Trail Liability

Dear Legislative M embers:

The m em bers of the M at-Su State Parks Citizens A dvisory Board have passed a resolution (#99-09) 
in support of Senate Bill 45 regard ing  trail liability for personal p roperty  ow ners.

This bill will protect and  assist in dedicating m any of our established trail system s in the state.
O ur board is represented by a variety of recreational users. Snow m achiners, skiers, m otorized 
and  non-m otorized boaters su p p o rt this proposed legislation. We urge you to support this 
legislation to enhance and p ro tect A laska's recreational assets. Thank you.

Sincerely,
Mat-Su State Parks Citizens A dvisory Board
Toby Riddell
Chair

mailto:kayaker@mtaonline.net
mailto:Senator_Rick_Halford@legis.state.ak.us


Subject: Senate Bill 45
Date: Fri, 19 Feb 1999 09:55:06 -0900
From: "Scott Heidom" <sheidorn@igloo.pplant.uaf.edu>
To: Senator Robin Taylor <Senator_Robin_Taylor@legis.state.ak.us>
CC: Senator_Rick_Halford@legis.state.ak.us

Dear Senator Taylor and Senator Halford,

It is great to see SB 45 with it's improvements to existing legislation. I hope these improvements 
will go far enough in m eeting our ultimate goal and that is to encourage private property owners 
to open their land to public recreation use. Over the years two im portant issues have come to 
light as different states developed trail programs.

The first major change in legislation involved the issue of compensation. Com pensation can take 
on a variety of meanings from offering a h ind quarter of deer to the farm er that allows access, to 
property tax relief for trail access. Other forms of compensation include trail developm ent 
improvements to property which result in increased property value or the offering of a gratuity 
for access. A variety of rew ard for access have become a necessity to initiate and maintain access. 
If SB 45 can address this issue as outlined in the model legislation I sent to you from the American 
Motorcycle Association it will be a better tool for me to work with.

Another issue m any states are addressing involves frivolous law suits. Other states have found 
that private property owners are still at risk of having to defend themselves in court just to prove 
a law suit was frivolous. The states with successful trail program s are recognizing this and 
changing legislation to either allow the state to step in on the property owners behalf or 
developing an avenue for the courts to evaluate the case before the property owner is financially 
burdened.

SB 45 may or m ay not, in its current form, be the tool I need to preserve and promote trails for the 
snowmobilers whose economic impact state wide exceeds $80 million annually. However, I am 
the one who will apply this legislation by trying to convince private property owners that they 
will not be burdened by allowing public access to their land. Thanks for all your effort on on SB 45 
and I look forward to the day when we are successful in having lease agreements signed that 
allow recreational use of private property.

Respectfully,

Scott Heidorn

HEIDORN, SCOTT W 
PO BOX 84591
FAIRBANKS AK 99708-4591 
District: 33-255 Party: U Sex: M

mailto:sheidorn@igloo.pplant.uaf.edu
mailto:Senator_Robin_Taylor@legis.state.ak.us
mailto:Senator_Rick_Halford@legis.state.ak.us


SB '45

Subject: SB 45
Date: Wed, 14 Apr 1999 13:22:49 -0800 

From: "Brad" <paddler@mosquitonet.com>
To: <Senator_Robin_Taylor@lcgis.state.ak.us>
CC: <Senator_Rick_Halford@legis.state.ak.us>, <Senator_Dave_Donley@legis.state.ak.us>, 

<Senator_Johnny_Ellis@legis.state.ak.us>, <Senator_John_Torgerson@legis.state.ak.us>

D e a r  S e n a t o r  Taylor,

S e n a t o r  H a l f o r d ' s  SB 45 is an i m p o r t a n t  s t e p  in m e l d i n g  the i n t e r e s t s  of 
A l a s k a’s r e c r e a t i o n i s t s  a n d  t h o s e  of p r i v a t e  a n d  p u b l i c  l a n d  o w n e r s .  It 
p r o v i d e s  t hose l a n d  o w n e r s  w h o  a r e  b e n e v o l e n t  t o w a r d s the r e c r e a t i o n i s t s  in 
l e t t i n g  the m  u s e  p o r t i o n s  of t h e i r  p r o p e r t y  for access, t h r o u g h - t r a v e l ,  or 
e v e n  p i c n i c k i n g  o r  camping, w i t h  the p r o t e c t i o n  t h e y  d e s e r v e  so t h a t  t h e y  
w i l l  r e m a i n  o p e n  to those uses. Yet, t h i s  bill  d o e s  not r e m o v e  a u s e r ' s  
r i g h t  to c o m p e n s a t i o n  w h e n  g r o s s  n e g l i g e n c e  is i n v o l v e d  in th e  u s e  of p u b l i c  

p ro p e r t y .

T h i s  is a w i n - w i n  bill, a n d  I u r g e  y o u  to c o n s i d e r  r e c o m m e n d i n g  its p a s s a g e .

T h a n k  y o u  for y o u r  p u b l i c  s e r vice.

B r a d  Snow, P r e s i d e n t  
F a i r b a n k s  P a d d l e r s  
p a d d l e r @ m o s q u i t o n e t .co m

0
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mailto:paddler@mosquitonet.com
mailto:Senator_Robin_Taylor@lcgis.state.ak.us
mailto:Senator_Rick_Halford@legis.state.ak.us
mailto:Senator_Dave_Donley@legis.state.ak.us
mailto:Senator_Johnny_Ellis@legis.state.ak.us
mailto:Senator_John_Torgerson@legis.state.ak.us
mailto:paddler@mosquitonet.com


Subject: SB 45
Date: Wed, 31 Mar 1999 07:52:36 -0900
From: gizmo@arctic.net (Lance Stevens)
To: "Senator Robin Taylor" <Senator_Robin_Taylor@legis.state.ak.us>
CC: "Michele Trainor" <mtt@knix.net>,

"Senator Rick Halford" <Senator_Rick_Halford@legis.state.ak us>

Dear Senator Taylor:

I am asking that you allow SB 45 to move out of committee. This is im portant 
legislation that will allow Alaska to become a state where trails are abundant and 
landowners who donate the easements are protected. So m any of our trails 
currently cross private property at some point in the route that if we do not do 
something, long established trails could be closed due to a private land owner no 
longer wishing to risk is financial future in the name of public recreation.

If you have concerns on this bill I would like to help address them and look for 
ways to overcome them. As the legislative representative for ASSA, I would also 
like to express our thanks in supporting SJR 5. Keeping public lands open to the 
public is often under appreciated until something is taken away. We hope that 
you work with the supporters of SB 45 and not allow trails to be taken away from 
Alaskans.

Sincerely,

Lance Stevens

ASSA Legislative Rep.
17419 Kantishna 
Eagle River, AK 99577 
907-694-1825 
gizmo@arctic.net
District: 25-453 Party: U Sex: M

mailto:gizmo@arctic.net
mailto:Senator_Robin_Taylor@legis.state.ak.us
mailto:mtt@knix.net
mailto:enator_Rick_Halford@legis.state.ak
mailto:gizmo@arctic.net
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Subject: SB 45
Date: Fri, 2 Apr 1999 09:48:17 -0900 

From: "Michele Trainor" <mtt@knix.net>
To; <Senator_Rick_Halford@legis.state.ak.us>

CC: "Lance Stevens" <gizmo@arctic.net>

Dear Senator Halford,

It is my understanding that S B  45 is m om entarily stalled pending changes in its wording and interpretation. Liability 

is currently the single m ost contributing factor towards access denial. Alaska has probably one of the m ost complete 

trails system in the United States. However, with the threat of liability looming over landowners' heads, w e are 
finding access routes severed and/or den :ed. No one can fault the landowner for such actions. Please, if there is 
anything the Alaska State Snow m obile Association can do to help this process along, do not hesitate to contact us. 

As it stands, our state association is one of the few denied insurance coverage for this very reason. Therefore, we 
cannot pass it on to local clubs. T h e  A S S A  appreciates all the help and attention you have given to this matter. 

Thank you so very much for your tim e and consideration.

Sincerely,

Michele T. Trainor

Michele T. Trainor 
President, A SSA 
mtt@ knix.net

4/5/99 3:00 PM

mailto:mtt@knix.net
mailto:Senator_Rick_Halford@legis.state.ak.us
mailto:gizmo@arctic.net
mailto:mtt@knix.net
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Sec. 47.24.050. Confidentiality of reports, (a) Investigation reports and 

reports of the abandonment, exploitation, abuse, neglect, or self-neglect of a vulnerable 

adult filed under this chapter are confidential and are not subject to public inspection 

and copying under AS 09.25.110 - 09.25.125. However, in accordance with this 

chapter and regulations adopted under this chapter, investigation reports may be used 

by appropriate agencies, legislators, or other individuals inside and outside the state, 

in connection with investigations or judicial proceedings involving the abandonment, 

exploitation, abuse, neglect, or self-neglect of a vulnerable adult.
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n '9 9 6  A laskans overwhe lm ing ly  voted to ban same-day airborne- wolf 
Uunt r g  except in the case o f a bio logical emergency. Now, our state 

ec is la iu re  is go ing against pub lic op inion by gutting the c itizens ' initiative. 
Th s Dill. SB 74, would allow  the state to shoot wolves from the air under any 

c ircum stances. SB 74 is m oving fast! P lease ca ll y o u r  lo ca l Le g is la tive  
In fo rm a tio n  O ff ic e  new  to send a message to oppose SB 74 and any effort 

to change the 1996 ban on same day airborne wolf shooting.
BnggHBHBBgn a

:if Management Reform Coalition 
.r , i So* iCC'424

ra c e .A la s k a  9 9 5 ) 0  
- '  :~4 . \ V \ tR C 9672)
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L eg isla tive  In fo rm a tio h :O ffk e-N u rn b ers:
rai.-car.ks 4 5 2 - 4 4 4 8  • Juneau 46 5- 4 

*_J'-a t ‘ S C '2 7 6 - 3 7 0 4  *_Sew ard  
11 -• C o rd o va  4 2 4 - 5 4 6 1  

5 2 - 7 1 1 1  • E e t h e fS 4 3 - 3  
5 4 2 - 5 3 1 9  • . K o t z e b u e  

3 3 3 - 5 0 2 0  • V.'ra'ncell
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m a long time resident ofiAIaska and-a-m em ber o f the 
eittly passed public initiaiivejan sa tag day a irb o rn e  wo 
issage o f SB 74 in its present form , w  ,, I ,_jS

r r l M
Statem ent of R ichard  T  W allen
To A laska House Jud ic iary  C o m m itte e .^  1 y .‘i- N 
Jtineau , Alaska J ' i t

M ay 3 ,1999

M r. C hairm an and Com m ittee M em tJerf. ,$>jj

My name 
Steering 
shooting

I served a  term  on the B oard o f Gam e from 1990 to 1993 following a  decade o f b itte r 
controversy on the wolf issues. In an effort to resolve the issues a citizens' W olf 
M anagem ent P lanning Team , recom m ended by the board , was form ed and  facilitated by 
the A laska D epartm ent o f Fish and Game. M em bers of the team cainc from  all p a rts  o f the 
sta te  and represented m any viewpoints on w olf issues from those o f anim al protectionists lo 
tiiose of aerial w olf hunters. I recall tha t there w ere twelve team  m em bers and they 
convened m onthly or bi-m onthly during  1991 in different parts  o f the state . I attended 
several o f the meetings, a lte rnating  w ith o ther Board of Gam e m em bers.

Among the points of consensus coming out o f this effort was a recom m endation tha t sam c- 
day a irbo rne  hunting he banned, th a t wolves be elevated, for m anagem ent purposes, to 
equal sta tus with o ther large m am m als, and th a t control program s he a special tool to be 
applied when ungulates w ere threatened with a decline tow ard a "p re d a to r  p it" . Not 
w ithstanding the recom m endations of the team , in late 1992 the board  au thorized  three 
controversial wolf control program s over areas of the state about the size o f M ontana.
Some of the team m em bers, feeling betrayed, resigned in protest, and sta te  and national 
public reaction was swift and painful for Alaska. Bowing to the m agnitude of the protest, 
G overnor Hickcl halted the program s and convened a National "W olf Sum m it"  in 
Fairbanks, which 1 attended. The consensus o f the Sum m it m irro red  th a t o f the Planning 
Team . W olf Control should be reserved to prevent incipient biological em ergencies.

The scale o f  the protest was beyond anyone's predictions. By the sta te 's  own figures, when 
the G overnor cancelled the control program s, Alaska had lost S85.6 million dollars in 
tourism  revenues, and m any millions m ore when the loss o f Alaska jobs was figured in. I 
have included copies for you from  the Alaska Economic R eport, Feb: 1993.

Sonic people dismiss th a t protest as in terference in A laska's affairs by 'O u ts ide rs '. This 
conclusion overlooks Alaska public opinion. It dismisses the w ork o f the P lanning Team , the 
W olf Sum m it, Alaska public opinion polls, and the recently passed Public Initiative.

A laska's expensive W olf W ars have exacted a toll in time, money and public confidence in 
A laska's wildlife m anagers. T heir history is one of wolf control advocates w inning battles 
with Boards and Legislatures while losing the w ar in both public opinion and in control 
program s carried  out. SB 74 in its present form  will trigger ano ther round in the W ars if  
control p rogram s a re  institu ted  when no im pending biological em ergency can he 
dem onstrated , if  agents o ther than Fish and G am e personnel arc  used, o r  if  o th er actions 
a re  taken outside the guidelines approved by the voters in the initiative.

I t  T. Wallen Stadia, HO, I lux 21063, Juneau, Alaska 99802, U07‘5M)-(i!i 17
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Senator Pete Kelly 

Sponsor Statement 

Senate Bill 74 

An Act Relating to Hunting on the Same Day Airborne

Sound Wildlife management dictates that predation pressure on a low or declining 
prey population is reduced for before the situation becomes an emergency. The 
current statutory language precludes this option. Tills means that the Board of 
Game and Department o ffish  and Game cannot respond quickly to precipitous 
declines or to long-term declines in Important prey populations, caused by weather 
or any other reason, even if consequences for thousands of Alaskans would be 
severe.

The curr ent statute would preclude taking immediate action without board 
approval of a control program, hi 1994 the department had to take Immediate 
action to medicate or remove two louse-infected wolves that left the Kenai Peninsula 
In order to prevent the spread of lice to other parts of the state. While uncommon, 
such situations do occur and aerial shooting should remain a dear option.

The current wording of AS 16,05.783 haa the appearance of allowing the Board of 
Game to authorize a wolf control program using aerial shooting, but the language 
chosen would make that nearly impossible without legal challenge. The use of the 
terms “adequate data”, “no feasible solution” and “biological emergency” in AS 
16.05.783(a)(1) are problematic from both biological and legal points of view.
Rather than establishing workable standards for determining when predation 
control Is appropriate, the language creates ambiguity In that regard, which will 
lead to endless legal challenges.

This bill would preserve the original stated intent of the 1996 ballot measure, but 
would more clearly provide the board and department the latitude to employ aerial 
shooting for management purposes. Management actions should not be considered 
“hunting”  when performed by deportment personnel or persons acting as agents of 
the state.



M a y  7,1999 (a)

DRAFT to AMEND SB No. 74 
Senator Pete Kelly

^Section 1: (a) w ould read

(a) A person m ay not shoot [OR A SSIST  IN SH O O T IN G ] a free-rang ing  wolf, 
w olverine, fox, o r lynx the sam e day that a person has been airborne. 
H ow ever, the B oard  o f G am e m ay authorize a p redato r [W OLX] control 
program  involving shooting  from  the a ir if

^Section 1: (1) w ould  read:

(1) The C om m issioner o f Fish and G am e m akes w ritten find ings based on
biological data that

(A )P redation  is an im portant factor contribu ting  to low o r to a dec lin ing  prey 
population that is inconsistent w ith a gam e m anagem ent program  au thorized  
by the Board o f  G am e and

(B) Reduction o f  predation can reasonably be expected  to result in aid ing  an 
increase in the prey population o r in arresting the decline o f a prey population 
or,

(C) A disease o r parasite is threatening the norm al biological cond ition  o f  a 
predator population or, if left untreated w ould spread to o ther populations.

^Section 1: (2) w ould read:

(2) T he C om m issioner determ ines that airborne or sam e day  airborne shoo ting  is 
necessary  to accom plish a game m anagem ent program  au thorized  by the 
Board o f  G am e.



Amendment W  tW lp -'T '
n v  d i : d d i 7 C c m t  a  t i v c  ' tO F F E R E D  IN  TH E  H O U S E  B Y  R E P R E S E N T A T IV E

TO : SB 74

1. Page 1, line 5 insert after “a irbo rne.”

“H ow ever, the B oard  o f  G am e m ay authorize a  w o lf  control p rog ram  invo lv ing  
the shoo ting  o f  w olves from  the a ir if

(1) the C om m issioner o f  F ish  and G am e/m akes w ritten  find ings 
dem onstrating  that a bio logical em ergency  exists and th a t^ je re  is no 
feasib le solution o ther than airborne control to e lim ina te  the b io logical 
em ergency , a n d ^

(2) the program  is conducted  only by D epartm ent o f  F ish  and  G am e 
personnel

(3) the program  is lim ited  to the specific  geographical area w here the 
biological em ergency  exists, and

(4) the p rogram  rem oves only the m inim um  num ber o f  w o lves necessary  
to  e lim inate  the  b io logical em ergency.

2. Page 2, line 8, a fte r “ fligh t” delete
and

(2) an em ployee  or agent o f  the departm ent w ho, as part o f  a  gam e 
m anagem ent program , is authorized to shoo t o r to assist in shoo ting  w olf, 
w olverine, fox, o r lynx on  the sam e day that the em ployee o r  agen t has 
been a irbo rne.”

Insert:
c i ,

j or
(2) activ ities conducted by the D epartm ent o f  F ish  and G am e to  rem ove 
diseased o r louse infected  w olves that are  considered a th rea t to  the  health  
o f  the popu lation .”

3. P age  2, line 13 insert
“ Sec. 3 A S 1605.783 (d) is am ended to read:

(2) “ b io logical em ergency” m eans a  condition , as determ ined  by the com m issioner, 
w here a  w o lf  population  in  a  specific  geographic area is causing  a serious decline in  a 
p rey  p opu la tion  to the poin t that the prey population m igh t no t likely  recover w ith in  a 
reasonab le  tim e  w ithout im plem enting  w o lf  contro l.”

4. Page 2, line 13, Sec. 3 is renumbered to Sec. 4



Alaska O utdoor Council Testim ony 

Senate Bill 74

“ An Act relating to hunting on the sam e-day airborne.”

The Alaska Outdoor Council supports Senate Bill 74. The Defenders of W ildlife, 
a national animal rights group, was instrumental in passing Ballot Measure 3 in 1996. 
Alaska voters were misled into believing that the ballot in itia tive would not prevent the 
Alaska Department of Fish and Game o r . ‘he Board of Game from using same-day 
airborne taking if necessary to address w ild life conservation problems.

In reality, the in itia tive language was skillfu lly written so that the state could 
never use same-day airborne taking. W hile the wording of AS 16.05.783 appears to 
allow the Board of Game to authorize a wo lf control program using same-day airborne 
taking, the choice of terms such as "b io logical emergency", "adequate data", and " no 
fe a s ib l; solution" ensure that no program authorized by the board under this section 
could w ithstand a legal challenge by animal rights activists.

A basic premise of sound w ild life conservation is to manage in a manner that 
prevents decimation of w ild life populations important to tens of thousands of Alaskans. 
AS 16.05.783 requires not only that managers a llow a “biological emergency" to occur 
before being allowed to take action, but that biologists demonstrate "with adequate 
data" that a wolf population "is causing the irreversible decline of a prey population" 
and that "there is no feasib le solution other than airborne control" that can elim inate the 
emergency.

No professional biologist would ever risk his or her cred ib ility attesting to these 
unreasonable criteria There has never in the State of A laska’s h istory ever been an 
irreversible decline of a game population; the addition of a single animal to a severely 
dim inished population, by definition, means that a decline is not irreversible. Moose 
and caribou declines are almost always the result of a host of morta lity factors like 
weather, bear and wolf predation, not wolf predation alone. F inally, it can always be 
argued in court that feasible solutions exist other than airborne control to reduce 
mortality on a herd, such as stopping all hunting, habitat acquisition and improvement, 
heavier bear harvests, and even poisons. Therefore, the current wording of AS 
16.05.783 provides lim itless opportunities for a successful court challenge of any 
necessary state management program.

Senate Bill 74 does not allow same-day airborne hunting by the general public. It 
clarifies that same-day airborne taking can only be conducted by the state if a state 
management action is authorized by the Board of Game or the commissioner. In short it 
clarifies what the voters thought they were voting on in 1996.

As we have been discussing SB 74, the Alaska Board of Game is struggling with 
a chronic decline of moose and caribou numbers in Game Management Unit 13, one of 
the most important hunting areas in Alaska. A severe decline in moose numbers has 
already occurred in the upper Kuskokwim River drainage. AS 16.05.783, drafted by anti 
hunting and anti management activists, is providing the adm inistration a most 
convenient excuse to take no effective management action to ensure sustained yield 
management for the benefit of thousands of Alaskans.



A L A SK A  AIRBORNE HUNTING SURVEY - JU LY 1995 *
Conducted by Dittman Research Corporation, Anchorage, AK

METHODOLOGY

In July 1995, five hundred seventeen (517), randomly selected Alaskans over the age o f 18, located in 64 
communities were personally contacted by professional interviewing employees o f the Dittman Research 
Corporation. A random sample design was used which ensured that all households had an equal chance 
o f being polled. Data processing was completed through a computer system featuring the Statistical 
Package for the Social Sciences (SPSS/PC+) program. Citizen opinion measurements by the Dittman 
Research Corporation, utilizing these methods and data processing systems, have proven to be virtually 
perfect predictors o f political election results in Alaska for the past twenty-five years.

FINDINGS

Q uestion: "Please tell me whether you agree or disagree with this next statement: No person should use 
an airplane in the act o f hunting wolves, and is that strongly (agree/disagree) or just somewhat 
(agree/disagree)?"
Response: 66% agree (50% strongly agree, 16% somewhat agree)

31% disagree (15% strongly disagree, 16% somewhat disagree)
4% unsure

Question: "Do you agree or disagree with this statement: It is unsporting and violates a basic principle o f 
hunting ethics for a person to use an airplane in the act o f hunting wolves?"
Response: 71 % agree (57% strongly agree, 14% somewhat agree)

25% disagree (13% strongly disagree, 12% somewhat disagree)
4% unsure

Q uestion: "Do you agree or disagree with this statement: If a biological emergency exists, such as a 
moose or caribou population in danger of local extinction, the Department of Fish and Game should be 
allowed to use airplanes to conduct limited aerial w olf control programs?"

[Response: 69% agree (39% strongly agree, 30% somewhat agree)
26% disagree (17% strongly disagree, 9% somewhat disagree)
5% unsure

Question: "If Alaska had a statewide ballot initiative that said, "No person may shoot a wolf, coyote, 
wolverine, fox or Nnx that same day that person is airborne. However, if  authorities conclude that a 
biological emergency does exist, a same-day aerial wolf control program conducted by Fish and Game 
personnel only may be authorized" - Do you think you would vote for or against that initiative?" 
Response: 63% For

33% Against 
4% Unsure

Please note that the support for the initiative exceeded opposition in all geographic regions o f Alaska:

Rural: 57% for, 45% against
Central:55% for, 42% against 
Southcentral: 65% for, 33% against
Anchorage: 66% for, 29% against
Southeast: 62% for, 27% against

* The poll was commissioned by Defenders o f Wildlife.
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A LA SK A  A IR B O R N E  HUNTIN G SU RVEY B E R 1998 *

Conducted by Dittman Research C orporate , .  ge-A K

METHODOLOGY

During the period o f  Novem ber 5 through November 16,1998, five hundred six (506) Alaskans over the 
age o f 16, located in 64 communities, were personally contacted via telephone by professional 
interviewing employees o f  the Dittman Research Corporation o f  Alaska, The views and opinions o f  
Alaska residents were recorded on a strictly confidential basis. A random sample design w as used which 
ensured that all households had an equal chance o f  being polled. Data processing was completed through 
a computer system featuring the Statistical Package for the Social Sciences (SPSS) program. Citizen 
opinion measurements by the Dittman Research Corporation, utilizing the previously described 
methodology, analytical procedures and data processing systems, have proven to be virtually perfect 
predictions o f  political election results in Alaska for the past twenty-eight years.

In  1996 A laskan  voters aDDroved an initiative to ban the sam e-dav airborne k illin s  o f  w olves b v  a

question: under Aiasxa taw, tne state Legislature could attempt to repeal me current oan on same- 
day airborne w olf hunting early next year. Would you support repealing the ban, or do you feel the 
ban should be left in place?”
R esponse: 70%  Leave ban in place

O pposition to  repealing the sam e-day airborne hunting ban exceeds support in all geographic regions 
o f  A laska and regardless o f  political affiliation.

FIN D IN G S

24%  Repeal the ban 
6%  unsure

Central: 62%  oppose, 31 %  support

Rural: 65%  oppose, 30%  support D em ocrat 76%  
oppose, 19% support

Republican 60%  
oppose, 37%  support

Southcentral: 62%  oppose, 32%  support 
Anchorage: 76%  oppose, 19% support
Southeast: 76%  oppose, 15% support

* The poll was commissioned by Defenders o f Wildlife.



April 30, 1999

Dear Representative:

Attached are some materials relating to SB74, which passed the Senate in early March, and is currently in 
the House. These include the House district breakdown of the 1996 vote on Proposition 3, the breakdown 
of the Statewide vote by town and village, a 1998 Dittman poll, and an economic report of costs to the 
state's tourism industry.

As members of the coalition responsible for the citizen initiative that restricted same-day airborne wolf 
hunting (now AS 16.05.783), we urge you to vote against SB 74 as w,.uen.

We believe that SB74 does not currently reflect the will of the people in this state, nor does it represent the 
view of the people in your district. We believe that the public still opposes the use of aircraft to control 
wolves unless wolves are causing a serious decline in a prey population and there is no other alternative. 
SB 74 eliminates this standard completely. In addition, SB 74 allows the use of agents, raising serious 
questions of control and accountability'.

A suggested amendment to address Senator Kelly's concerns regarding As 16.05.783 was rejected by 
Senator Kelly, even though it had the support of the Alaska Department of Fish and Game and others.

Proposed aerial wolf control programs have drained state time and resources over the years and have rarely 
been implemented. In 1996, an overwhelming 58.5 % of alaskans voted against this method absent a 
serious biological problem. There is simply no widespread pressure to change current law. High numbers 
o f wolves are already being taken each year by other legal means, such as trapping, snaring, and ground 
shooting, and the state is presently controlling wolves through sterilization and relocation.

We urge you to vote in accordance with the people of Alaska and your district and oppose SB 74.

Sincerely,

Doug/*op<H Former ohairman, A U a  Board of Game 

R.T. WallemEormer member, Alaska Board of Game

( i T , (A /A 'u e K )

Joel Bennett, Former member, Alaska Board of Game

James Brooks, Former Commissioner of Fish rnd Game 
L. v r

Jack Lentfer, Former Regional Supervisor, Alaska Department of Fish and Game

^  A /*  --------



750 W 2nd Avc. #109, Anchorage AK 99501 /  Ph. 907-258-6171 /  Fax 907-258-6177

P.O. Box 22151, Juneau AK 99802 /  Ph. 907-463-3366 /  Fax 907-463-3312 /  unite@akvoicc.org

To: House Judiciary Committee 
Subject: Senate Bill 74 
Date: 5/3/99

The A laska  C onservation  V o ice , is a coa lition  o f  tw enty-n ine conservation organ izations representing o v e r 15 ,0 0 0  ind iv idua ls state­
wide. W e oppose Senate B i l l 7 4 , as it subverts the w ill o f  the citizens o f  A laska that was e xp lic it ly  expressed through passage o f  a 1996 
ba llo t initiative.

The A laskan pub lic supports the p rinc ipa ls o f  fa ir chase and repeated ly sh ow /ov e rw h e lm in g  opposition  to sam e-day a irbo rne  w o lf  
hunting, whether the hunter is from  ^ u t o fS ta te  lo ok in g  fo r a  trophy o r a  sanctioned representative o f  the A la ska  Departm ent o f  Fish 
and G am e conducting p redator con tro l.

(S ^  74  w ou ld  a llow  sam e-day a irbo rne  shooting  o f  w o lves w ithout a b io log ica l em ergency . We take issue with this attempt to decry 
agency w ild life  management and attempt to leg is la te these decisions by decree. Em otions run high when w o lves are lum ted from  
planes. Cu rren tly , extensive pub lic  outreach is im plem ented be fo re  in itiating same-day a irbo rne  p redato r con tro l. The pub lic  does not 
consider k illin g  w o lves a routine e lement o fg o o d  w ild li fe  management. ^

The A laskan pub lic  has a lready spoken v ia  the in itiative process regard ing their op in ion  on the issue o f  sam e-day a irborne w o lf  
hunting. We urge you  to be responsive to the ir voices. P lease oppose S B  74.

C o n s e r v e  A l a s k a .  I t ’ s O n l y  N a t u r a l .

mailto:unite@akvoicc.org
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(3) the person exhausted all other practicable means to protect life and property before 
the bear was taken.

(d) Notwithstanding (a) — (c) of this section, the department may authorize the taking 
of a problem brown or grizzly bear within one-half mile of a solid waste disposal facility 
at any time, if the taking of the baar is necessary to protect the public and is consistent 
with sound game management principles.

(e) In this section
(1) “criminal negligence” has the meaning given in AS 11.81.900(a);
(2) “property” means
(A) a dwelling, permanent or temporary;
(B) an aircraft, boat, automobile, or other conveyance;
(C) a domestic animal;
(D) other property of substantial value necessary for the livelihood or survival of the 

owner;
(3) “solid waste disposal facility” means a facility for the disposal of solid waste, other 

than sewage, for which a permit has been issued under AS 46.03.100. (§ 1 ch 64 SLA 
1989)

Sec. 16.05.783. Prohibition  o f sam e-day airborn e hunting, (a) A person may not 
shoot or assist in shooting a free-ranging wolf, wolverine, fox, or lynx the same day that 
a person has been airborne. However, the Board of Game may authorize a wolf control 
program involving the shooting of wolves from the air if

(1) the commissioner of fish and game makes written findings based on adequate data 
demonstrating that a biological emergency exists and that there is no feasible solution 
other than airborne control to eliminate the biological emergency, and

(2) the program is conducted only by Department of Fish and Game personnel
(3) the program is limited to the specific geographical area where the biological 

emergency exists, and
(4) the program removes only the minimum number of wolves necessary to eliminate 

the biological emergency.
(b) This section does not apply to a person who was airborne the same day if  that 

person was airborne only on a regularly scheduled commercial flight.
(c) A person who violates this section is guilty of a misdemeanor, and upon conviction 

is punishable by a fine of not more than $5,000, or by imprisonment for not more than one 
year, or by both. In addition, the court may order the aircraft and equipment used in or 
in aid of a violation of this section to be forfeited to the state.

(d) In this section,
(1) “free-ranging” means that the animal is wild and not caught in a trap or sifare; and
(2) “biological emergency” means a condition where a wolf population in a specific 

geographic area is causing the irreversible decline of a prey population to the point that 
the prey population may not likely recover without implementing wolf control. (§ 1 1996 
Ballot Measure No. 3)

(i
E ffec tiv e  d a te s . — 199G Ballot M easure No. 3, 

which proposed enactm ent of th is section, wits ap ­
proved by a majority of the voters in the November 5,

199G election. It w as certified on November 27, 1996 
and took effect February  25, 1997.

Sec. 16.05.785. E ffect o f fa ilure to  rem ove old m arkers. If the Board of Fisheries 
by regulation uses department markers to establish waters closed to commercial fishing 
and the state fails to remove the old markers when new markers are posted to establish 
waters closed to commercial fishing, commercial fishing is expressly permitted in the 
waters between the new markers and the old markers until the old markers are removed, 
(ft 1 ch 70 SLA 1980)
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House Judiciary Committee Members;

Rep. Pete Kott 
Rep. Joe Green 
Rep. Jcnnette James 
Rep. Lisa Murkowski 
Rep. Nonnan Rokeburg 
Rep. Eric Croft 
Rep. Beth Kertula

I urge you to support the passage o f  SB 74 allowing the Fish and Game Department to use 
same day air bome management techniques in the management o f  wolves and other furbearers 
without the difficulties o f  first defining "biological emergency". Please do not allow well 
financed, state side, animal rights groups to influences your decision on this issue. When 
wildlife managers are not allowed to act before biological emergencies occur, biological 
disasters are often the result. Alaska's Wildlife Resources should be maintained for all Alaskan's 
for all times. Professional management with public input through our system o f  Advisory 
Committees and the Board o f  Game is the best way to manage our Wildlife Resources. Passage 
o f SB 74 will provide the Department with a needed tool in the management o f  our Wildlife

support the SB 74.

Cliff Judkins - President *RO- Box 874124 • Wasilla, Alaska 99687 
(907) 373-3591 • Fax 373-3592 • E-Mail: cjudkins@customcpu.com

mailto:cjudkins@customcpu.com


To: Pete Kott, Chair, House Judiciary Com m ittee 
House Judiciarv Com m itteeJ

From: Richard Flanders
1870 B ecker Ridge Rd.
Fairbanks, A K  99709-2709 
richardllanders'a'com puscrvo.coni

Re: SB74

I w ould like to  voice support for SB74 that w ould allow  A D F& G . under perm it, to  carry out 
predator control w hen they feel necessary. I think this would allow  the departm ent to m anage 
predators w hen they  feel it necessary, and to do it w ithout a protracted court battle. They are the 
experts in the m atter and wc need to listen to them and do w hatever neccssaly to m ake it possible 
for them  to do w h a t w e pay them to do.

Richard Flanders 
(907)479-8873
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From T h e  A la s k a  E c o n o m ic  R e p o r t  February 5, 1993 No. 3/93

Surveys show cancelled reservations and postponed trips
Wolf hunt cost to tourism: $100 million-plus?
Thecontrovcrsial aerial wolf huntplanned, and then 

temporarily cancelled, by state game officials may 
already have cost Alaska's tourism industry some 
$ 100 million to$150 million in lost revenues, industry 
leaders say. Surveys by the Alaska Tourism Market­
ing Council, a joint state-private tour promotion 
agency, calculate a direct loss o f sales of $85.6 
million because of a tourism boycott called by U.S. 
wildlife protection groups. When the secondary im­
pacts o f  jobs and lost money in the economy is added, 
the figure climbs to as high as $150 million, accord­
ing to Bob Dindinger, vice chairman of ATMC, and 
operator o f a Juneau tour company. Dindinger, and 
other industry officials, presented the statistics at 
GovernorHickel's recent "wolf summit" in Fairt^iks.

• Six percent halted Alaska trips

ATMC sampled from among 200,000 people who 
had contacted the agency between Sept. 1 and Dec. 1 
for advice on planning their summer, 1993 trip to 
Alaska. Nearly six percent o f the group surveyed said 
they would cancel or postpone their travel plans for 
1993. One in three surveyed had heard about an 
Alaska issue concerning wolves, and 20 percent said 
they knew details about the wolf killing issue.

ATMC did two waves of surveys. The first was 
before animal rights groups ran national advertising 
urging a tourism boycott o f Alaska, when public 
opinion would be formed only by news accounts. The 
second followed the national ads. Signiciantly, the 
surveys showed postponements to grow by 200 per­
cent, outright cancellations to grow by 50 percent and 
reconsideration of Alaska travel fclans jo increase by 
75 percent. The scary thing, Dindinger said, was that 
animal rights groups cancelled the boycott midway 
between Wave 1 and Wave 2 research, but only 53 
percent o f  Wave 2 respondents had heard the con­
troversial hunt was cancelled.

ATM C, comprised o f state officials and industry, 
will meet in February to consider options. More 
research will unlikely be done, but the association 
will also consider targeted media —  cable TV, se­
lected direct mail, public relations work with editors 
—  to try and refurbish Alaska's tattered image.

Alaska Wilderness Recreation nd Tourism Assoc., 
the trade group of some 158 mostly-small Alaska 
firms specializing in the fast-growing recreation and 
"eco-tourism" end of the business, reported results of 
surveys of its members. Forty four, or 28 percent, of 
AWRTC members responded to the survey, and 
while only one reported outright cancellations, most 
firms reported a definite slowdown in reservations 
during December. .......... ..................

Kirk Hocssle, owner o f Alaska Wildland Adven­
tures, reported his salesasofDec. 31 were 15 percent 
below sales at that same time in 1991. The company 
had planned for growth based on prior.years' expe­
rience, and December's lost sales will cost the com­
pany some $115,000, he said. Tom Garrett, an asso­
ciation board member who operates Alaska Discov­
ery Tours, a company that had offered wilderness 
tours for 22 years in different parts of Alaska, said his 
company had been booking trips at 50 percent above 
1991 during November and early December. From 
Dec. 13, when news of the wolf hunt hit the national 
press, until Dec. 30, his company did not book a 
single tour. Since then inquiries and bookings have 
returned the earlier levels, but the interruption created 
real concern among company officials.

"Eco-tour" volume grows fast
Alaska Discovery gave these figures are ex­

amples of how small wilderness and wildland 
tours benefit local economies: The company's 
seven Arctic National Wildlife Refuge tours in 
summer, 1992, brought these revenues to Inte­
rior Alaska firms: .C-Air Charters, $ 10,522.50; 
Colville River Mercantile, $1,737.80; Fairbanks 
Bed & Breakfast, $2,176.08; Frontier Flying 
Service,$153.25; National CarRentaI,$l ,153.45; 
Mike O'Connor, $1,200; Wright Air Service, 
$15,683.45; Yukon Air Service, $11,613, fora 
total of $44,239.53. What is more significant is 
the rate of growth o f spending. In 1991, for the 
same tours, the company spent$31,522. In 1993, 
some $50,000 is projected. , r
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SPONSOR STATEMENT
SENA TE BILL 99

“An Act to clarify the meaning o f  ‘decennial census of the United S tates’ in 
Article VI, Constitution o f  the State o f Alaska, and to prevent discrimination 
in the redistricting o f the house o f  representatives and the senate.”

This legislation was introduced to end discrimination against members o f  the 
Armed Forces in legislative redistricting and insure that future redistricting 
plans are based on census figures derived from an actual count o f every 
Alaskan.

Senate Bill 99 will eliminate confusion by placing in our statutes clear 
answers to two major questions as we prepare for the United States census in 
the year 2000 and the subsequent redrawing of legislative district 
boundaries. It will end the discriminatory practices of previous redistricting 
boards and direct that census numbers derived from estimates or adjustments 
based on statistical sampling will not be used to redraw district lines.

The 1959 Alaska Constitution directed that only the “civilian” population be 
considered when the boundaries for State House and State Senate districts 
were drawn. During the 1960s, reapportionment boards ignored the 
presence o f  members o f  the Armed Forces completely, while later boards 
assigned various percentage values to service members.

In 1970, each soldier, sailor, airman, marine and coast guardsman in Alaska 
was counted as 11% o f  a resident, while in the 1980 redistricting they were 
counted as 35% o f  other Alaskans. T hat’s even worse discrimination than 
used before the Civil W ar when slaves were counted at only 60% o f  a person 
for Congressional apportionment. The redistricting board o f  1990 was the 
only one to count members o f  the military equally with other residents.

Today, Alaskans recognize that occupational discrimination is just as wrong 
as discrimination based on race, religion, sex, age, color, or national origin 
and that is why the voters removed the word “civilian” from the Alaska 
Constitution at the 1998 election. But, court decisions from old legal 
challenges to previous redistricting boards might still be used as an excuse to 
undercount our neighbors in the military. Senate Bill 99 will establish a



statutory bar to future redistricting discrimination and insure the men and 
women serving here in our Armed Forces will not be treated as second-class 
Alaskans.

SB 99 will also clarify questions regarding which numbers from the United 
States Bureau o f the Census will be used by future redistricting boards to 
reapportion A laska’s Legislature.

Some people have been actively arguing that statistical sampling and 
estimates replace the actual head count o f  every American in the decennial 
census. Earlier this year, the U.S. Supreme Court prohibited the use of 
adjusted or estimated figures in reapportioning the seats in the U.S. House of 
Representatives among the states. But that decision left the door open for 
the Census Bureau to develop figures through sampling and estimates and 
make them available to the states along with the results o f the traditional 
count. This bill will close that door in Alaska for purposes o f  Legislative 
reapportionment.

If  the Census Bureau’s report o f  the decennial census includes more than 
one set o f figures for Alaska, SB 99 will facilitate the work o f  the 
redistricting board and avoid litigation over the plan they they produce . SB 
99 would prohibit them from using any numbers produced by estimates or 
sampling adjustments and directs them to use only the results o f the actual 
count o f Alaska population, just  as the nation has been doing for 210 years.
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H O U S E  CS F O R  C S F O R  S E N A T E  B IL L  N O . 99( )

IN T H E  L E G IS L A T U R E  O F TH E STA TE O F  A LA SK A  

T W E N T Y -F IR S T  LEG ISL A T U R E  - F IR ST  SESSIO N

BY

Offered:
Referred:

Sponsors): SENATE RULES COMMITTEE

A B IL L  

F O R  AN A C T  E N T IT L E D  

"A n  A c t p ro v id in g  fo r  p r e p a r a t io n  fo r  re d is tr ic tin g  b e fo re  a p p o in tm e n t  o f  the  

R e d is tr ic tin g  B o a rd ; re la tin g  to  p re c le a ra n c e  u n d e r  the  V oting  R igh ts  A c t o f 1965, 

as a m e n d e d ; c la r ify in g  the  m ea n in g  o f 'd ecen n ia l census o f th e  U n ited  S ta te s ' in 

a r t .  V I, C o n s titu tio n  o f  th e  S ta te  o f A lask a : p ro h ib itin g  d isc r im in a tio n  a n d  use 

o f  c e n su s  n u m b e rs  th a t  a r e  e s tim a te s  o r th a t  h av e  been  a d ju s te d  b a se d  on 

sa m p lin g  in  the  re d is tr ic t in g  o f the  h ouse  of re p re se n ta tiv e s  a n d  th e  s e n a te ;  a n d  

p ro h ib i t in g  e x p e n d itu re s  o f  p u b lic  fu n d s  fo r p o p u la tio n  su rv ey s  o r  s a m p lin g  fo r 

c e r ta in  p u rp o se s  r e la t in g  to  leg isla tive  re d is tr ic tin g  w ith o u t an  a p p ro p r ia t io n ."

B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c tio n  I. F IN D IN G S . T h e  leg isla tu re  finds that

(1) a fa ir and im partial red istricting  requires

(A) the assim ilation, com pilation, and analysis o f  large am ounts o f data

-I- HCS CSSB 99( )
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and m aps;

(B) com plex  statistical ana ly sis; and

(C) a thorough consideration  o f  legal issues under the C o n stitu tio n  o f 

the S tate o f A laska  and the C onstitu tion  o f  the U n ited  S tates;

(2) there is an enorm ous am ount o f p reparatory  w ork  that m ust be d o n e  before 

the a p p o in tm en t o f the R ed istric ting  Board if the R ed istric ting  B oard  is to  adop t a  fa ir  and 

im partial plan w ithin 30 days after receiving red istric ting  data from  the U n ited  S tates B ureau  

o f the  C ensus;

(3) A lask a’s red istricting  plan w ill be su b jec t to review  by the U n ited  S tates 

D epartm ent o f Justice under 42 U.S.C. 1973 - 19731 (V oting  R ights Act o f 1965, as am ended);

(4) ensu ring  that the red istricting  plan  com plies w ith the p rov isions o f  42

U .S .C . 1973 - 19731. as am ended, will require in-depth  analysis o f  voting patterns o v e r  the

past decade;

(5) the U nited  S ta tes B ureau o f  the C ensus has trad itionally  c o n d u c ted  an 

actual enum eration  of the A m erican people and reported  the results o f that actual enum eration , 

w ithou t sta tistica l ad justm ent, to the states fo r pu rposes o f  redistricting;

(6) the U nited S tates B ureau o f  the C ensus has announced  p lans to use

sam p lin g  and estim ates to adjust the actual popu lation  coun ts  in the 2000 census;

(7) the U nited  S tates Suprem e C ourt, in D epartm en t o f C om m erce  v. U nited

S tates H ouse, 119 S.Ct. 765 (1999), has in terpreted  ex is tin g  federal law to proh ib it th e  use o f

ad ju s ted  or estim ated  figures in reapportion ing  the sea ts  in the U nited S tates H o u se  o f 

R ep resen ta tiv es  am ong the states;

(8) the U nited  S tates Suprem e Court, in D epartm en t of C om m erce  v, U nited

S ta tes H ouse, 119 S.Ct. 765 (1999), declined  to add ress the constitu tiona lity  o f the use o r

sam p lin g  and estim ates by the census bureau in d eve lop ing  decenn ial census counts:

(9) the U nited  S tates Suprem e C ourt's decision  in D epartm ent o f C o m m erce  

v. U n ited  S tates H ouse, 119 S.Ct. 765 (1999), d id  not reso lve the issue o f  w hether the  census 

b u reau  m ay supp ly  states with ad justed  or estim ated  ce n su s  figu res for u se  in red istric ting :

(10 ) each  decade since sta tehood . A la s k a ’s red istricting  p lan  has been  the 

su b jec t o f  expensive  litigation:

(11) in the past. A laska’s redistricting boards have som etim es relied on surveys
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and population  estim ates in order to rem ove A laska’s m ilitary population from  the d ecen n ia l 

census figures in o rder to com ply  w ith the form er w ording o f  art. V I, secs. 3 and  5, 

C onstitu tion  o f  the State o f  A laska, w hich referred to the "civilian popu la tion"; and

(12) although recent am endm ents to the C onstitu tion o f  the S ta te  o f  A la sk a  

have rem oved  the reference lo "civilian" population, court p receden t reg ard in g  the e x c lu s io n  

o f  nonresiden t m ilitary  personnel and civ ilian  "transients" rem ains (see E gan  v. H am m o n d , 

502 P .2d  856, 869 (A laska 1972); G roh v. Egan, 526 P.2d S63, 8 69 -874  (A lask a  1974); 

C a rp en te r v. H am m ond, 667 P .2d 1204, 1210-1213 (A laska 1983); H ickel v. S o u th e as t 

C onference , 846 P .2d 38, 54-56 (A laska  1992)).

* S ec . 2. PU R PO SE. It is the purpose o f  the legislature to e lim in a te  con fusion  in the 

even t the census bureau 's report o f  the decennial census includes m ore than  one p o p u la tio n  

figure  fo r A laska, to facilitate the w ork o f  the R edistricting B oard  by id en tify in g  the 

appropriate  census figures to be used in developing a redistricting plan, to avoid  litigation  over 

the b o a rd ’s red istricting  plan, to preven t discrim ination against any seg m en t o f  A la s k a ’s 

po p u la tio n  in red istricting , to m ake necessary preparations for red istricting  in a tim ely , fair, 

and  im partial fashion, and to m ake tools needed  for the task o f  red istric ting  ava ilab le  to  the 

R ed istric ting  B oard  as soon as that body is appointed.

* S ec . 3. AS 15.10 is am ended by adding new  sections to read:

A rtic le  2. C e n su s  an d  P o p u la tio n .

Sec. 15.10.200. D efin itio n  o f "d e c e n n ia l cen su s o f  th e  U n ite d  S ta te s "  a n d  

u se  o f cen su s n u m b e rs  b v  re d is tr ic t in g  b o a rd , (a) In a n . VI, C o n stitu tio n  o f  the 

S ta te  o f  A laska, reference to the official decennial census o f  the U n ited  S ta te s  is a 

reference to the census enum eration used to establish appon ionm en t am ong the several 

states.

(b) T he red istricting  plan adopted under an . VI, C onstitu tion  o f the S ta te  o f 

A laska, m ay not use census num bers that are estim ates o r that hav e  been  ad ju s ted  

based  on sam pling, nor m ay the redistricting plan exclude or d isc rim in a te  am ong  

persons coun ted  based on race, relig ion, color, national orig in , sex , age, o ccu p a tio n , 

m ilitary  or civ ilian  status, o r  length o f residency.

(c) A qualified  vo ter m ay bring  an action in the su p erio r court ag a in s t the 

red istric ting  board to en fo rce  the provisions o f (b) o f this section.
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S ec . 15 .10 .210 . E x p e n d i tu re s  fo r  p o p u la t io n  s u rv e y s  o r  s a m p lin g  

p ro h ib i te d . An expenditure o f public  funds m ay  not be m ade for a  population survey 

o r sam pling  conducted  for purposes o f red istricting  the leg islature w ithou t an express 

ap p rop ria tion  by the leg isla tu re  fo r that pu rpose .

S ec . 15 .10.220. V oting  R ig h ts  A c t rev iew . T he  independent legal counsel for 

the R ed is tric ting  B oard  p rov ided  fo r in art. V I, sec. 9, C onstitu tion  o f the S ta te  o f  

A laska, shall

(1) subm it the b oard ’s red istricting  p lan  for prec learance  to the U nited  

S tates D ep artm en t o f  Justice or the U n ited  S la tes D is tric t C ourt fo r the D istric t o f 

C o lu m b ia  u nder 42  U .S .C . 1973c; and

(2) represent the state in all m atters concern ing  redistricting until a final 

plan  for red istric ting  and a p roclam ation  o f red is tr ic tin g  have been  adopted  and all 

cha llenges  to them  brought under art. VI, sec. 11, C onstitu tion  o f  the State o f  A laska, 

have been  reso lved  afte r final rem and  or affirm ation .

* Sec. 4. AS 24 .20  is am ended  by add ing  a new  section  to read:

S ec . 24 .20 .085 . P r e p a r a t io n  fo r  leg is la tiv e  r e d is tr ic t in g . (a) T h e  A laska 

L egisla tive Council m ay seek assistance as necessary from  the D epartm ent o f  Law . the 

D ep a rtm en t o f  L abor, and the d iv ision  o f  e lec tions before  the appo in tm en t o f  the 

R ed is tric ting  B oard.

(b ) The leg isla tive  council m ay m ake a rrangem en ts  for office  space  for the 

R ed is tric tin g  B oard  and its staff befo re  the co n v en in g  o f  the R ed istric ting  B oard, 

includ ing  the leasing  o f appropriate  facilities and  o ffice  equ ipm ent.

(c) T he leg isla tive  council shall com pile  and prov ide to, o r  con trac t w ith a 

third party  to com pile  and provide to, the redistricting board  the inform ation necessary 

to im p lem en t a successfu l red istric ting  plan, includ ing

(1) p a re r  m aps or a com puter data  base received from  the U nited  States 

Bureau o f  the C ensus describ ing  all units o f census geography ;

(2) a com puter data base  o f e lection  and  voter registration inform ation  

from  the  d iv ision  o f  e lections to  assist the R ed is tric ting  B oard  in dete rm in ing  

co m p lian ce  w ith 42  U .S .C . 1973-19731 (V oting R ights A ct o f 1965, as am ended) and 

o th er s ta tu to ry  and  constitu tional requ irem en ts;
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(3) in form ation  in d ica tin g  the location o f  cu ltu ra l, e co n o m ic , 

g eograph ic , dem ographic, and trade a rea  factors in the state; and

(4) in form ation  o r  ana lysis  o f  state and federal cou rt d ec is io n s

c o ncern ing  reapportionm ent,

(d) The legislative council is responsible for developing a com puterized  system  

that uses census data and m aps to p repare  plans for state senate  and house d is tr ic ts  in 

c o n fo rm ity  with statu tory  and  constitu tiona l crite ria  and w ith in  ap p licab le  tim e

constra in ts. The legislative council m ay con tract for the acqu isition  o f  the c o m p u te r

so ftw are  and  hardw are and fo r the p ro v is io n  o f com pu ter se rv ices th a t are n ecessa ry  

to prepare for redistricting. T he co m p u te r system  m ust be deve loped  so th a t it can  be 

m ade availab le for use by the R ed istric ting  Board im m ediately  upon the R ed is tric tin g  

B oard 's  convening .

(e) The legislative council

(1) shall p repare  a budget and an accoun ting  p rocedu re  fo r the 

R ed istric ting  B oard; and

(2) m ay, upon request o f  the R ed istric ting  B oard , p repare  an d  subm it 

supp lem en ta l appropriation requests fo r the work o f  the board .

* S ec. 5 . S E V E R A B IL IT Y . U nder A S 01 .10 .030 , if a p rov ision  o f  this A c t o r the 

application  o f this A ct to any person o r c ircu m stan ce  is held invalid , the invalid ity  does  not 

affec t o ther p rov isions o f the Act that can be g iven  effect w ithout the invalid  p rov is ion .
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HOUSE CS FO R  CS FO R  SENATE BELL NO. 99( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): SENATE RULES COMMITTEE
A  BILL

FO R  A N  ACT ENTITLED

"An A ct providing for preparation for redistricting before appointm ent o f  the 

Redistricting Board; relating to preclearance under the Voting Rights A ct of IS'65, 

as amended; clarifying the m eaning of 'decennial census o f the U nited  States' in 

art. VI, Constitution o f  the State o f Alaska; prohibiting d iscrim ination  in the 

redistricting o f  the house o f  representatives and the senate; and prohibiting  

expenditures o f  public funds for population surveys or sam pling for certain  

purposes relating to legislative redistricting without an appropriation."

BE IT ENACTED BY  T H E  LEGISLATURE OF THE STATE O F A LASK A :

* Section 1. FINDINGS. The lesislature finds thatw

(1 ) a fa ir  an d  im partial red istricting  requires

(A ) the assim ilation , com pilation, and analysis o f  large  am o u n ts  o f  data

and m aps;

(B ) co m p lex  sta tis tica l analysis; and

-1-
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( Q  a  thorough consideration o f legal issues u n d e r  th e  C o n stitu tio n  o f 

the S tate  o f A la sk a  an d  the C onstitution o f the U n ited  S ta tes;

(2) there  is an  enorm ous am ount of preparatory w ork  tha t m u st be  done before 

the appo in tm ent o f the  R ed is tric ting  B oard  if  the R ed istric ting  B o a rd  is to  a d o p t a fa ir  and 

im partial plan w ith in  30  d ay s  after receiving redistricting data  from  the  U n ited  S ta tes B ureau  

o f  the C ensus;

(3 ) A la sk a ’s red istricting  plan will be sub jec t to rev ie w  by  th e  U n ited  States 

D epartm ent o f  Justice u nder 4 2  U.S.C. 1973 - 19731 (V oting R ights A c t o f  1965, as am ended);

(4) e n su rin g  that the redistricting plan com plies w ith  the  p ro v is io n s  o f  42 

U .S .C . 1973 - 19731, as am ended , will require in-depth analysis o f  v o tin g  p a tte rn s  over the 

past decade;

(5 ) th e  U n ited  States B ureau  of the C ensus has tra d itio n a lly  co n d u c ted  an 

actual enum eration  o f  the A m erican  people and reported the results o f  that actual enum eration, 

w ithout s ta tis tica l ad ju s tm en t, to the sta tes for purposes o f  red is tric tin g ;

(6 ) the  U n ited  S tates B ureau o f the C ensus has a n n o u n c ed  p lans to use 

sam pling and  e stim a tes  to  ad ju s t the actual population counts in the  2 0 0 0  census;

(7) the U n ited  S tates Suprem e Court, in D ep artm en t o f  C o m m erce  v. U nited  

States H ouse, 119 S .C t. 765  (1999), has interpreted existing federal law  to p ro h ib it the use o f 

adjusted  o r  e s tim a ted  fig u re s  in reapportioning the seats in the  U n ited  S ta te s  H ouse of 

R epresen tatives am o n g  the sta tes;

(8 ) the  U n ite d  States Suprem e Court, in D ep artm en t o f  C o m m erce  v. U nited 

S tates H ouse , 119 S .C t. 765  (1999), declined  to address the co n s titu tio n a lity  o f  the use o f 

sam pling and  e s tim a tes  by th e  census bureau  in developing d ecen n ia l cen su s coun ts;

(9 ) the U n ite d  States Suprem e Court's decision  in D e p a rtm en t o f  C om m erce 

v. U nited  S ta tes H ouse , 119 S .C t. 765 (1999), did not resolve the issue  o f  w h e th e r the census 

bureau m ay su p p ly  s ta te s  w ith  adjusted  o r estim ated census fig u res  fo r  use  in red istricting ;

(10 ) e a ch  d ecad e  since statehood, A lask a’s red is tr ic tin g  p lan  has been the 

subject o f e x p en siv e  litig a tio n ;

(11) in the past, A laska’s redistricting boards have som etim es telied  on surveys 

and population es tim a tes  in o rd er to rem ove A laska’s m ilitary  po p u la tio n  fro m  the decennial 

census figu res in  o rd e r  to  com ply  w ith the form er w ord ing  o f  a rt. V I, secs. 3 and 5,
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C onstitution o f  the  S tate o f A laska, w hich referred  to the "civilian p o p u la tio n "  ;^& ncU

(12) a lthough  recen t am endm ents to the C onstitu tion  o f  the  S ta te  o f  A laska  

have rem oved th e  reference to  "civilian" population, co u rt p recedent re g a rd in g  th e  exc lu sion  

o f non-resident m ilitary  personnel and civ ilian  "transients" rem ains (see  E g a n  v . H am m o n d , 

502 P.2d 856 , 869  (A laska  1972); G roh v. Egan, 526 P.2d 863, 8 6 9 -8 7 4  (A lask a  1974); 

Carpenter v. H am m ond , 667  P.2d 1204, 1210-1213 (A laska 1983); H ick e l v . S o u th east 

C onference, 846 P .2d 38 , 5 4 -5 6  (A laska 1992)).

* Sec. 2 . P U R P O S E . I t is the purpose o f  the legislature to  e lim in a te  c o n fu s io n  in the 

event the census bu reau 's  rep o rt o f the decennial census includes m ore th an  one  p o p u la tio n  

figure for A laska , to fac ilita te  the w ork  o f  the R edistricting  B o ard  by  id en tify in g  the 

appropriate census figures to be used in developing a redistricting plan, to  avo id  litiga tion  over 

the board ’s red istric ting  p lan , to p reven t d iscrim ination against any se g m e n t o f  A la sk a ’s 

population in  red istric ting , to  m ake necessary  preparations for red is tric ting  in  a  tim e ly , fair, 

and im partial fash ion , an d  to m ake tools needed for the task  o f  red is tric ting  av a ilab le  to  the 

R edistricting B o ard  as soon  as that body is appointed.

* Sec. 3. AS 15.10 is am ended  by add ing  new sections to read:

A rticle 2. Census and Population.

Sec. 15.10.200. Definition o f "decennial census o f the U nited  States"  and  

use o f  census num bers by redistricting board, (a) In art. V I, C o n s titu tio n  o f  the 

S :ate  o f  A leska, re fe ren ce  to the offic ia l decennial census o f  the  U n ited  S ta tes  is a 

reference to  the census enum eration used to establish apportionm ent am ong  the several 

states.

(b) T he  red istric ting  plan adopted under art. V I, C onstitu tion  o f  the  S ta te  o f  

A laska , m ay  not u se  census num bers that are estim ates o r that have  b een  ad ju sted  

based  on sam p lin g , n o r  m ay the red istricting  plan  exclude  o r d isc rim in a te  am ong  

persons co u n ted  b ased  on race, relig ion, co lor, national orig in , sex , age, o ccu p atio n , 

m ilitary  o r c iv ilian  sta tus, or length  o f  residency.

Sec. 15.10.210. Expenditures for population surveys or sam pling  

prohibited. An expenditu re  o f public funds m ay not be m ade fo r a po p u la tio n  survey  

or sam pling  conducted  fo r purposes o f redistricting the leg isla ture  w ith o u t an  exp ress 

ap p rop ria tion  by  the  legislature for that purpose.
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Sec. 15.10.220. V oting Rights A ct review. The independen t leg a l counsel fo r 

the R ed istric ting  B o ard  p rov ided  fo r in art. VI, sec. 9, C o n stitu tio n  o f  the S tate  o f  

A laska, shall

(1) subm it the b o a rd ’s redistricting plan fo r p rec lea ran ce  to  the  U n ited  

S tates D epartm en t o f  Justice  o r  the U nited States D istrict C o u rt fo r  th e  D is tr ic t o f  

C olum bia under 4 2  U .S .C . 1973c; and

(2) represent the state in all matters concerning red istric ting  until a final 

p lan  fo r red is tric ting  and a p roclam ation  o f redistricting have b e e n  a d o p te d  and all 

challenges to them  b rought u n d er art. VI, sec. 11, C onstitution o f  the  S ta te  o f  A laska, 

have been  reso lved  a fte r final rem an d  or affirm ation.

* Sec. 4. A S 24.20  is am ended  by  add ing  a new  section to read:

Sec. 24 .20 .085 . Preparation for legislative redistricting. (a ) T h e  A laska  

L egislative Council m ay seek assistance as necessary from  the D e p a rtm en t o f  L aw , the 

D ep artm en t o f L ab o r, an d  the d iv ision  o f elections before  the  a p p o in tm e n t o f  the 

R ed istric ting  B oard .

(b) The leg isla tive  council m ay m ake arrangem ents fo r o ffice  sp a ce  fo r the 

R ed istric ting  B o ard  and its s ta f f  before the convening o f  the R e d is tr ic tin g  B oard, 

includ ing  the leasing  o f  appropria te  facilities and office equ ipm en t.

(c) T he leg is la tiv e  council shall com pile and prov ide to , o r  c o n tra c t w ith a 

third party  to  com pile and provide to, the redistricting board the in fo rm atio n  necessary 

to im p lem en t a su ccessfu l red istric ting  plan, including

(1) paper m aps o r a com puter data base received from  the  U nited  States 

B ureau  o f  the C ensus describ ing  all units o f census geography;

(2) a  com puter da ta  base o f election and vo ter reg is tra tio n  inform ation  

from  the d iv ision  o f  e lec tions to assist the R ed istric ting  B o a rd  in  de te rm in ing  

com pliance w ith 42  U .S .C . 1973-19731 (Voting R ights A ct o f  1965, as am ended ) and 

o ther s ta tu to ry  and  constitu tional requirem ents;

(3) in fo rm ation  indicating the location o f  c u ltu ra l, econom ic, 

geograph ic , dem ograph ic , and trade area factors in the state; and

(4) in fo rm ation  o r analysis o f  state and  federa l c o u r t  decisions 

concern ing  reapportionm en t.
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(d) The leg isla tive  council is responsible for developing a  c o m p u te riz ed  system  

that uses census da ta  a n d  m aps to  prepare plans fo r state senate an d  h o u se  d is tr ic ts  in 

conform ity  w ith sta tu to ry  and  constitu tional criteria  and  w ith in  a p p lic a b le  tim e  

constraints. T he leg is la tiv e  council m ay contract fo r the acq u is itio n  o f  the  c o m p u te r  

softw are and h ardw are  an d  fo r the provision o f com puter se rv ices  th a t a re  n e cessa ry  

to prepare fo r red istric ting . T he com puter system  m ust be d ev e lo p ed  so  th a t it  can  be 

m ade available fo r use b y  the R edistricting B oard im m ediately u p o n  th e  R ed is tr ic tin g  

B oard 's conven ing .

(e) T he  leg is la tiv e  council

(1) sh a ll p repare  a budget and an accoun ting  p ro c e d u re  fo r the 

R ed istric ting  B oard ; and

(2) m ay , upon request of the R edistricting B oard , p re p a re  a n d  subm it 

supplem ental ap p ro p ria tio n  requests fo r the w ork o f  the B oard .

* Sec. 5 . S E V E R A B IL IT Y . U nder A S 01.10.030, if  a p rov is ion  o f  th is  A c t o r the 

application o f  this A ct to  any  person  o r  c ircum stance is held invalid , th e  in v a lid ity  does  not 

affect other p rov isions o f  the  A c t that can be given effect w ithout the in v a lid  p ro v is io n .
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H O USE CS FOR CS FO R SENATE BILL NO. 100(JUD)

IN  T H E  L E G IS L A T U R E  O F TH E STA TE O F  A L A SK A

T W E N T Y -FIR ST  LEG ISLA TU R E - FIRST SESSIO N

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor/s): SENATE JUDICIARY COMMITTEE BY REQUEST
A BELL

FO R AN ACT ENTITLED

"An Act relating to services o f representation for indigent persons and to the

paym ent by indigent persons for legal services and related costs."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF A LASK A:

* Section 1. A S 18.85.100(a) is am ended to read:

(a) A n ind igen t person  w ho is under form al charge o f  hav ing  co m m itted  a 

serious crim e and the crim e has been the subject o f an initial appearance o r  subsequen t 

p roceeding , o r is being  deta ined  under a conviction o f  a  serious c rim e, o r  is on 

probation o r  parole, o r is en titled  to representation under the A laska [S U P R E M E  

CO U R T] D elinquency  o r  C h ild  in N eed  o f  A id R ules, o r is de ta ined  u n d e r an  o rder 

issued under A S 18.15.120 - 18.15.149, or against w hom  com m itm ent p roceed ings fo r 

m ental illness have been in itiated, is entitled (1) to be represented, in connection  w ith 

the crim e o r  p roceed ing , at the level and to the extent required under the United  

States C onstitution and the Constitution o f the State o f  A laska [B Y  A N  

A T T O R N E Y  T O  T H E  S A M E  E X T E N T  AS A PE R SO N  R E T A IN IN G  A N
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A T T O R N E Y  IS E N T IT L E D ;] and (2) to be provided w ith the necessary  serv ices and 

facilities o f  this represen ta tion , including investigation  and o th er p rep a ra tio n , at the 

level and to the extent required under the United States C onstitution and the 

Constitution o f the State o f A laska.

* Sec. 2. AS 18.85.120(c) is am ended  to  read:

(c) The [U PO N  T H E  PER SO N 'S  C O N V IC T IO N , T H E ] court m ay  en te r a 

ju d g m en t that a  person  fo r w hom  counsel is appoin ted  pay  fo r  se rv ices  o f 

representation and court costs in a criminal proceeding or in a proceeding under the 

Alaska Delinquency R ules. [E N FO R C E M E N T  O F  A  JU D G M E N T  U N D E R  T H IS  

SU B SEC TIO N  M A Y  B E  ST A Y E D  B Y  TH E  T R IA L  C O U R T  O R  T H E  A P P E L L A T E  

C O U R T  D U R IN G  T H E  P E N D E N C Y  O F  A N  A P P E A L  O F  T H E  P E R S O N 'S  

C O N V IC T IO N .] U pon  a  show ing  o f  financial hardship , the co u rt (1) shall a llow  a 

person  subject to a ju d g m en t en te red  under this subsection  to m ake pay m en ts  under 

a paym ent schedule; and (2) shall allow  a person subject to a ju d g m en t en te red  under 

this subsection to petition  the court a t any tim e for rem ission, reduction , o r deferral o f  

only the unpaid portion o f  the judgm en t [; A N D  (3) M A Y  R E M IT  O R  R E D U C E  TH E 

B A L A N C E  O W IN G  O N  T H E  JU D G M E N T  O R  C H A N G E  T H E  M E T H O D  O F 

P A Y M E N T  IF  T H E  P A Y M E N T  W O U L D  IM PO SE  M A N IF E S T  H A R D S H IP  O N  

T H E PER SO N  O R  T H E  PE R SO N 'S IM M ED IA TE FA M ILY ]. Paym ents m ade under 

this subsection  shall be paid  into the state general fund.

* Sec. 3. AS 18.85.120 is am ended  by adding  a  new subsection  to read:

(e) Judgm ents en tered  under (c) o f this section shall be im posed in accordance 

w ith rules adopted  by the suprem e court, in consultation w ith the P ub lic  D efender 

A gency and the office  o f  public advocacy, that establish schedules setting  the costs for 

the serv ices o f  represen tation  and court costs fo r trial and appella te  courts . T he 

schedules shall be rev iew ed  at least biennially  and, w hen appropria te , ad justed  to 

reflect changes in the costs for services o f representation and court costs. A trial court 

schedule m ust include provisions to im pose additional costs in cases w here paid expert 

w itnesses are ca lled  on b eh a lf  o f  the defendant.

* Sec. 4. AS 47 .12 .120(e) is am ended  to read:

(e) Except to the extent that court costs are actually paid by a person
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against whom a judgm ent for court costs has been entered under AS 12.85.120. 

the [TH E] departm en t shall pay all court costs incurred  in all p ro ceed in g s in 

connection  w ith the adjudication o f delinquency under this chapter, includ ing  hearings 

that resu lt in the re lease  o f  the m inor.

WORK DRAFT WORK DRAFT 1-LS0560\K

-3- HCS CSSB 100(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



»

174 A la sk a 638 P A C I F I C  R E P O R T E R , 2d  S E R I E S

B a rb a ra  J o  C O O P E R , A p p e lla n t , 
v.

S T A T E  o f  A la sk a , A ppe lle e .

In  re  R . J . M ., a  M in o r.

C h ris top h e r K . C O O P E R , A pp e lla n t , 
v.

B a rb a ra  J o  C O O P E R , A ppe lle e .
N os . 4906 , 4970 .

Suprem e C ou rt o f  A la ska .
Dec. 24 , 1981.

M other and fa th e r appealed from  o r ­
ders entered by the S up e rio r C ou rt , Th ird  
Jud ic ia l D istric t, A nchorage , S . J . Bucka lew  
and V ictor D . C a rlson , J J . ,  re fu s in g  to 
aw ard  costs o r  fees to  e ith e r p a rty  in child 
in need o f  a id p roceed ing , d ism issing fa ­
th e r ’s petition fo r  m od ifica tion  o f  child cus­
tod y , and aw ard ing  m othe r fu l l costs and 
fees requested against fa th e r  in child custo­
dy proceeding. The Sup rem e C ou rt, Con­
no r, J ., held th a t: (1 ) m other's m otion fo r  
costs and a tto rn e y  fees in ch ild  in need o f 
aid proceeding was p rop e r ly  denied ; (2 ) 
even assum ing th a t ju d g e  hud au th o rity  to 
g ra n t  m othe r’s m otion to  d ism iss fa the r's  
petition  fo r  m od ifica tion  o f  custody , which 
m otion had been p rev iou s ly  denied by an­
o th e r judge to  whom  case was assigned fo r  
m otions, it was e r ro r  to dism iss petition 
"w ith  p re jud ice"; and (3 ) t r ia l cou rt abused 
its discretion in custody proceed ing in 
aw ard ing  m othe r costs and a tto rn e y  fees 
rep resen ting  c a rry -o ve r o f  sub stan tia l por­
tion o f costs and fees in cu rred  in child in 
need o f aid proceeding.

A ffirm ed  in p a rt, reve rsed in p a r t  and 
remanded.

1. C osts  c=> 173 (1 )
General au th o rity  to m ake costs and 

a tto rn ey  fee aw ards de rives from  sta tu te  
gove rn ing  costs a llow ed  p re va ilin g  pa rty . 
A S 09.60.010,

2. In fa n ts  c = 2 0 5
C ou rt has pow er to appo in t counsel, at 

pub lic expense , to  rep resen t m ino r o r  pm 
ents, in ce rta in  situa tions , in child in lived 

o f  a id  proceedings. A S  47 .10 .010 e t sn | 
47 .10 .050 ; C h ild ren ’s P rocedu re  R u le  15(ii)
3 . In fa n ts  ©=212

N e ith e r civil ru le  g ove rn in g  aw ard  nl 
a tto rn e y  fe e s  to p re va ilin g  p a rty  in actum 
seek ing  recove ry  o f  m oney ju dgm en t inn 

s ta tu te  gove rn in g  aw ard  o f  a tto rn e y  fee . 
d u rin g  pendency o f  d ivo rce o r  annulm ent 
action app lies to actions governed by chil 
d re n ’s ru les. A S  09 .55 .200 , 47 .10 .010 et seq . 
R u les C iv .P roe ., R u le  82 ; C h ild ren ’s Pm re  
du re  R u le  1(b ).
4. In fa n ts  c=>212

M other's m otion f o r  costs and attorney 
fees in child in need o f  aid proceed ing w;e. 
p rop e r ly  denied. A S  09 .55 .200 , 47 .10 .010 et 
seq .; Ru les C iv .P roe ., R u le  82 ; Child ren's 
P rocedu re  R u le  1(b).
5. In fa n ts  ©=>212

P a re n t who success fu lly  challenge;, 
child in need o f  aid petition  is not a "public 
in te re st li t ig a n t"  en tit led  to  aw ard  o f  cost-, 
and a tto rn e y  fees. A S  47 .10 .010 e t seq 

See publication W ords and Phrases 
fo r  o ther jud ic ia l constructions and 
definitions.

6. In fa n t s  ©=212
A ny bene fit to  pub lic as re su lt o f  moth 

cr's cha llenge to s ta te ’s child in need o f  aid 
pe tition  was too a ttenua ted  to  ju s t i fy  
aw ard  o f  costs and fees on such basis. AS 
47 .10 .010 e t seq.
7. P a re n t  and  C h ild  © = 2 (1 6 )

A ssum ing th a t ju d g e  had au th o rity  I<> 
g ra n t  m other's m otion to dism iss fa the r's  
pe tition  fo r  m od ifica tion  o f  custody a fte r 
a n o th e r ju d g e , to whom  case was assigned 
fo r  m otions, had denied m other's m otion, it 
was e r ro r  to dism iss petition  “ w ith p ro ju  
d ice ." AS 09.55 .205.
8. In fa n ts  © = 19 .3 (5 )

S ta tu te  au th o riz in g  c ou rt to  m od ify  m 
vacate o rd e r fo r  custody o f  o r  v isita tion 
w ith m inor child d u rin g  m in o rity  o f  child 
prec ludes supe rio r c ou rt from  deny ing  nm
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tion fo r  change in custody "w ith  p re jud ice ." 
A S  09.55.205.

9. Infants «= 19.3(5)
Motion to  m od ify  custody may be made 

a t any  time du ring  m in o rity  o f  child and 
supe rio r cou rt has ob lig a tion  to consider 
such request. A S  09 .55 .205.

10. Infants e= 19.3(5)
Cou rt m ay deny any p a rtic u la r request 

fo r  m odification o f custody so long  as it 
does not abuse its d iscretion in doing so, but 
it  cannot preclude fu tu re  requests fo r  
change in custody. A S  09 .55 .205.

11. Infants «= 19.3(5)
M odification o f  custody m ust g en e ra lly  

rest upon some substan tia l change in c ir ­
cumstances. A S  09 .55 .205.

12. Infants 0=19.3(4)
Parties' re la t iv e  econom ic situa tions 

and earn ing  powers a re  re le v an t to d e te r­
m ining w hether to  o rd e r aw ard  o f  a tto rn ey  
fees in custody proceeding.

13. Infants e= 19.3(4)
Facto rs to  be considered in de te rm in ing  

whether to aw ard  a tto rn e y  fees in custody 
proceeding a re  w he the r equa l am oun t o f 
fees has been expended by pa rties , w hether 
equal am ount o f  tim e and e f f o r t  has been 
expended and w he the r p a rty  can p la in ly  be 
designated as p re va ilin g  p a rty .

14. Infants «= 19.3(4)
Decision w hethe r to m ake aw ard  o f  

a tto rn ey  fees in custody proceed ing is com ­
m itted to  sound d iscre tion  o f  tr ia l court.

15. Parent and Child <3=2(16)
T ria l cou rt abused its d iscretion in cus­

tody proceeding in aw ard ing  m othe r a tto r ­
ney fees which rep resen ted  c a rry -o v e r o f  
substantia l po rtion  o f  costs and fees in­
curred by her in ch ild  in need o f aid p ro ­
ceeding. A S  47 .10 .010 e t seq.
* Van Hoomlssen and Taylor, Superior Court 

Judges, sitting by assignment made pursuant to 
article IV, section 16 of the Constitution of 
Alaska.

16. Infants c= 19.3(4)
In  m ak ing  award o f a tto rn ey  fees in 

custody proceeding, c ou rt is lim ited to m ak­
ing aw ard  to enab le o th e r p a rty  to p rose­
cute o r  de fend  “ the ac tion ." AS 09 .55 .- 
2 0 0 (a )(1 ); Ru les C iv .P roe ., R u le  82 (a )(1 ).
17. Infants c= 19.3(4)

Ph ra se  " th e  action " in provisions au ­
th o riz in g  lim ited award o f  a tto rn ey  fees to  
enab le o th e r pa rty  to prosecute o r de fend 
" th e  ac tion ”  necessarily re fe rs  to case in 
which the aw ard  is m ade and does not 
au thorize  aw ards fo r  costs o r fees incurred 
in any  o th e r action, no m a tte r how c lose ly 
re la ted  issues m ight be. A S  09 .55 .200 (a )(1 ); 
Ru les C iv .P roe ., Ru le 8 2 (a )(1 ).

See publication W ords and Phrases 
for o th e r judicial constructions and 
definitions.

W ayne An thony Ross, Anchorage, fo r  ap- 
pe llan t-appe llee  B a rb a ra  Cooper.

D avid T. LeB lond , Asst. A tty . Gen., A n ­
chorage, and A vrum  M. Gross, A tty . Gen., 
Juneau , fo r  ap|*ellee S ta te  o f  A laska.

Jeanne Ames R iley , gua rd ian  ad litem  fo r  
R . J . M.

Max F . G rucnberg , J r . , G ruenbcrg  & 
F ren z , Anchorage, fo r  appe llan t C h ris to ­
pher K . Cooper.

B e fo re  R A B IN O W IT Z , C. J ., CO N N O R , 
and M A T T H E W S , J.J., and G E R A L D  V A N  
H O O M ISSE N  and W A R R E N  W . T A Y LO R , 
Sup e rio r C ou rt Judges.*

O P IN IO N
C O N N O R . Justice.
These cases raise the issues o f  w hethe r 

the supe rio r cou rt e rred  in denying a p a ren t 
her costs and a tto rn e y ’s fees in a child in 
need o f  aid p roceed ing ,1 o r in aw ard ing  
sub s tan tia lly  the same costs and fees on a 
c a rry -o v e r basis in a subsequent custody 
proceeding.
I. S e e  AS 47.10; Alaska Rules of Children's

Proceedings.
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B a rb a ra  Jo  Cooper (now  T an n e r) and 
Ch ris topher K . Cooper were m arried  in F eb ­
ru a ry , 1974, and divorced in Jan u a ry , 1978. 
D u rin g  the ir m arriage  the coup le cared fo r  
th ree  child ren , tw o o f whom , R .J .M . and 
F .J .C ., were B a rb a ra  Tanner's n a tu ra l ch il­
d ren  by fo rm e r m arriages. O n ly  K .M .C . 
was a na tu ra l child o f  this m arriag e . The 
p a rtie s ’ pe tition fo r  d isso lu tion  o f  th e ir 
m arriage  stated that they  had agreed th a t 
custody o f  K .M .C . was to be w ith B a rb a ra  
T anne r, and th a t the fa th e r , C h ris tophe r 
C ooper, was to  have reasonab le  v is ita tion  
righ ts . The petition  was s ilen t as to  R .J .M . 
and F .J .C .

S ix  months a f t e r  the d isso lu tion , in Ju ly , 
1978, C h ristopher filed  a m otion in the supe­
r io r  cou rt seeking custody o f a ll th ree ch il­
d ren , a lleg ing  in pa rt th a t he was the "p sy ­
chological p a ren t"  o f  R .J .M , and F .J .C . 
C h ristopher made no fu r th e r  fi lin g s  in the 
custody action until J u ly , 1979, when he 
opposed B a rb a ra ’s m otion to dismiss.

B e fo re  the custody action ac tu a lly  went 
fo rw a rd , however, R .J.M .'s circumstances 
changed. In  June , 1978, upon the recom ­
mendation o f  the A laska  C om m un ity  Men­
ta l H ea lth  C lin ic, B a rb a ra  ag reed  to  place 
R .J .M . in the A laska  P sych ia tric  In s titu te  
(A P I ) .  Subsequent to R .J .M .’s adm ission, 
the s t a f f  a t A P I advised B a rb a ra  th a t the 
d ispute between her and Ch ris tophe r ove r 
custody o f R .J .M . was d is tu rb ing  R .J .M .’s 
trea tm en t. The s ta f f  advised B a rb a ra  that 
R .J .M . should be insu lated from  th a t d is­
pute , and th a t the best means o f  accom­
p lish ing  this would be to m ake P..J.M . a 
w ard  o f  the s ta te  so th a t he could be placed 
in a tem po ra ry  fo s te r home. Accord ing to 
B a rb a ra , the A P I s t a f f  assured h e r th a t 
regain ing  custody o f  R .J .M . w ou ld be a 
sim ple m atte r. Based on these assurances, 
B a rb a ra  acquiesced and, in October, 1978, 
the state  fi le d  a petition  to  ad jud ica te  
R .J .M . a child in need o f  a id . See A S  
47 .10 .010 (a )(2 )(A ). S h o rt ly  th e re a fte r  the 
c ou rt entered an o rd e r g ra n t in g  the peti­
tion , based on Barbara 's acquiescence.
2. Findings of fact and conclusions of law were

entered July 27, 1979, specifying that custody

A pp rox im a te ly  fo u r  m onths la te r , in 
M arch , 1979, the state  fi le d  a notice o f  its 
in te n t lo  t ra n s fe r  custody o f  R .J .M . to 
C h ris tophe r. B a rb a ra  ob jected by fi lin g  a 
m otion  to  set aside the child m  need o f  aid 
ad jud ica tion , contend ing  th a t she m isunder­
stood the consequences o f  s tip u la tin g  to 
s ta te  custody o f  R .J .M . On the same day 
C h ris tophe r m oved to in te rvene , seek ing  to 
ob ta in  physica l custody o f  the child but 
le av in g  lega l custody o f  R .J .M . in the state . 
The cou rt a llow ed  C h ris tophe r’s pa rtic ipa ­
tion in the m a tte r, a lthough  appa ren tly  it 
did not a c tu a lly  ru le  on his in te rven tion  
m otion . A f t e r  an ev id en tia ry  h ea ring  on 
A p r i l 6, 1979, B a rb a ra ’s m otion was g ra n t­
ed , re tu rn in g  leg a l and physical custody o f 
R .J .M . to  her.

T h e re a fte r , on A p ril 10, 1979, the state 
fi le d  a new , o r  amended, petition  u rg ing 
ad jud ica tion  o f  R .J .M . as a  child in need o f 
a id . C h ris tophe r a lso partic ipated in this 
hearing . The hearing  on th a t pe tition  last­
ed tw en ty  days, and resu lted  in an o rd e r, on 
M ay 7, 1979, deny ing  the s ta te ’s pe tition .2 
B a rb a ra  m oved fo r  costs o f  $967.50 and 
a tto rn e y ’s fees o f  $15,507 .75 on the g round 
th a t she was the  p reva ilin g  p a rty . C h ris to ­
pher filed  a  cross m otion fo r  his costs o f 
$15 .00 and a tto rn e y ’s fees o f  $11,146.50. 
T he  cou rt ru led  against both m otions, re ­
fu s in g  to  aw a rd  costs o r  fees to  e ith e r p a r­
ty . B a rb a ra  appeals from  this decision.

F o llow in g  the conclusion o f  the child in 
need o f  aid proceeding, B a rb a ra  moved to 
d ism iss C h ris tophe r ’s J u ly , 1978, m otion fo r  
custody. She argued in p a rt th a t  res ju d i­
cata  and c o lla te ra l estoppe l precluded 
g ra n t in g  him custody o f  R .J .M . R .J .M .’s 
gua rd ian  ad litem  supported the m otion  to 
dism iss. C h ristopher's opposing p leadings 
s ta ted  th a t he no longe r sought custody o f 
R .J .M ., bu t ra th e r m ere ly  the im p lem en ta ­
tion o f  his rig h ts  o f  v is ita tion  rega rd ing  
R .J .M ., and the  o th er tw o ch ild ren , K .M .C . 
(h is n a tu ra l daugh te r) and F .J .C .

On Ju ly  26 , 1979, B a rb a ra  moved to  per­
em p to rily  d isqu a lify  Judge  Buckalew . 
Judge  C a rlson , appa ren tly  as acting  prasid-

of R.J.M. was with Barbara, and granting
Christopher reasonable visitation rights.
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ing judge , denied the m otion on the g round  
th a t Judge Bucka lew  had spent th ree  weeks 
on the re la ted  child in need o f  aid case. 
The next day  Judge Bucka lew , app a re n t ly  
ac 'ing  presid ing ju dg e  fo r  th a t day , vacated 
Judge Carlson 's o rd e r and assigned the case 
to  Judge R ip ley  fo r  m otions on ly . T h a t 
same day, J u ly  27, 1979, Judge  R ip ley  de ­
nied B a rb a ra 's  m otion to  dism iss and o r ­
dered the case to  go fo rw a rd  on the lim ited  
issue o f  C h ris tophe r’s v is ita tion  righ ts .

F o u r days la te r , on J u ly  31 , 1979, B a rb a ra  
renewed her m otion to  dism iss. The m em o­
randum  attached to th a t p lead ing  indicates 
tha t ne ithe r B a rb a ra  n o r h e r a tto rn e y  w ere  
aw are , a t th a t  tim e, o f  Judge  R ip le y ’s o rd e r 
deny ing the dism issal m otion . T h a t same 
day Judge C a rlson  g ran ted  B a rb a ra ’s m o­
tion , and lism issed the case w ith  p re jud ice . 
Ch ris topher appeals from  th is d ism issal.

A pp rox im a te ly  one week la te r , on A ugust 
S, 1979, B a rb a ra  m o'red in the custody p ro ­
ceeding (N o . 4970 ) f o r  cost® o f  $967 .50 and 
a tto rn e y ’s fees o f  $16 ,892 ,75 . A ll o f  these 
costs and a substan tia l p o rtion  o f  these fees 
w ere sought in the child in need o f aid 
proceeding. B a rb a ra ’s basic a rg um en t was 
th a t costs and fees shou ld  c a r ry  o ve r, be­
cause the issues and p ro o fs  in the child in 
need o f  aid action and in the custody action 
w ere "so  c lose ly  in te r re la te d "  as to  "be  
a lm ost to ta lly  ind is tingu ishab le " and , th e re ­
fo re , her costs and fees shou ld  be recove ra ­
ble pu rsuan t to  C iv il R u le  82. In  opposi­
tion , Ch ris topher a rg ued  th a t the costs and 
fees in the tw o cases w ere  sep a rab le , th a t 
the issue o f  costs and fees was res ju d ic a ta  
based on the court's den ia l o f  costs and fees
3. Barbara's original motion was treated by the 

parties as seeking fees against both Cooper and 
the state.

Apart from the general issue of whether 
costs and attorney's fees can be awarded ir. an 
AS 47.10 proceeding, there are subsidiary is­
sues of whether such fees are available against 
the state, as a sovereign, or against Christopher 
Cooper, as an alleged intcrvenor. Because we 
conclude that the superior court lacked power 
lo  award fees, we do not reach these specific 
issues.

4. Civil Rule 82(a) states, in part:

"(1) Unless the court, in its discretion, other­
wise directs, the following schedule of attor­
ney’s fees w ill be adhered to in fixing such

in the e a r lie r  action , th a t the re  was no 
ju risd ic tion  fo r  the cou rt to  aw ard costs o r  
fees from  the p rio r case, th a t C ivil R u le  82 
does not app ly  to d isso lu tion  actions, and 
th a t equ ity  did not requ ire  an aw ard  o f  
costs and fees. On Sep tem be r 14, 1979, the 
cou rt aw arded B a rb a ra  the fu l l costs and 
fees requested against Ch ristopher. C h ris­
topher appeals from  th is ru lin g .

A. Costs and Fees In  The Child In  Need 
o f A id P roceed ing

The f i r s t  issue we must address is w heth ­
e r the supe rio r cou rt has au th o rity  to  aw ard  
costs and fees in a child in need o f  aid 
proceeding, and, i f  so, w hethe r it abused its 
d iscretion in fa i lin g  to do so. On appeal 
B a rb a ra  presents seve ra l theories in suppo rt 
o f  her a rg um en t th a t the supe rio r cou rt 
should have awarded her costs and fees 
against both the s ta te  and C h ris tophe r.3

B a rb a ra ’s f i r s t  a rg um en t is th a t the cha r­
ac te r o f  the litig a tion  under A S 47 .10 (ch il­
dren in need o f  a id ) is s im ila r to th a t in 
adoption proceedings, see A S  20 .15 ; and in 
custody proceedings, see A S 09 .55 .205 ; and 
th a t since costs and a tto rn ey 's  fees a re  
a va ilab le  in those actions, see Adoption of 
V. M, C., 528 P .?d 788, 7 9 5 -9 6  (A la sk a  
1974); A S  09 .55 .20 0 (a )(1 ); th a t it  w ou ld , 
th e re fo re , be inconsistent to not a llow  costs 
and fees in a child in need o f  aid proceed­
ing. Thus she a rgues th a t C iv il R u le  82 ,4 o r 
AS 09 .55 .200 ,5 should app ly , and thn t the 
t r ia l cou rt e rred  in not aw ard ing  he r costs 
and fees.

fees for the party recovering any money 
judgment therein, as part of the costs in the 
action allowed by la w ...

Should no recovery be had, attorney's tees 
for the prevailing party may be fixed by the 
court as a part of the costs of the action, in 
its discretion, in a reasonable amount."

5. AS 09.55.200 states, in part:

"(a) During the pendency of the action (for 
divorce or annulment], the court may provide 
by order

( I)  that one spouse pay an amount o f mon­
ey as may be necessary to enable the other 
spouse lo prosecute or defend the action
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t B a rb a ra  concedes th a t ch ild ren ’s proceed­
ings under A S  47 .10 a re  governed by the 
R u le s  o f Ch ild ren's P rocedu re , see Ch il­
d re n ’s Ru le  1(b)® and th a t these ru les con­
ta in  no p rovision fo r  the aw ard  o f  a tto r ­
ney ’s fees. She a rgues, how ever, tha t C h il­
d ren ’s R u le  1 (d ) a llow s the supe rio r cou rt to 
u tilize  o th e r au thoriza tions fo r  such an 
aw ard . Ch ild ren ’s Ru le 1 (d ) states :

“Situations Not Covered by Rule. 
W here  no specific procedure is prescribed 
by these ru le s , the cou rt may proceed in 
any law fu l m anner, not inconsistent w ith 
ch ild ren ’s s ta tu tes o r  these ru les , which 
appears m ost like ly  to achieve the aims 
and purposes o f  such sta tu tes and these 
ru le s ."

Thus, B a rb a ra 's  a rg um en t is th a t the 
phrase "in  any law fu l m anner" encompasses 
C iv il R u le  82, o r , a lte rn a tiv e ly , A S  09.55.- 
200. The gua rd ian  ad litem  adopts these 
argum ents .

The state , on the o th e r hand, a rgues th a t 
g iven ou r ho ld ing  in Kodiak [Vestern Alas­
ka Airlines, Inc. v. Bob Harris Flying Ser­
vice, Inc., 592 P .2d  1200, 1 2 04 -0 5  (A la ska  
1979 ), to the e ffe c t th a t C iv il R u le  82 is 
inapp licab le to actions governed by the A p ­
p e lla te  Ru les, i t  would be inconsistent to 
now  app ly  C iv il R u le  82 to  actions governed 
by the Ch ild ren 's Ru les . F u rth e r , the state 
a rgues tha t the provision in C h ild ren ’s Ru le 
1 (d ) applies so le ly  to p rocedura l m atte rs 
and , it  asserts, since the aw ard o f  costs and 
a tto rn e y ’s fees is not a p rocedu ra l m atte r, 
subsection (d ) is inapp licab le. As regards 
A S  09.55 .200, the state  a rgues th a t the s ta t­
u te , by its own term s, applies solely du ring  
the pendency o f  a d ivorce o r annu lm ent 
action , ne ither o f  which a re  invo lved in case 
N o. 4906, which was a child in need o f  aid 
proceeding. F in a lly , it a rgues th a t the su­
p e rio r cou rt cannot aw ard  costs and fees 
excep t when the leg is la tu re , o r this cou rt by 
ru le  pursuant to  A S  09 .60 .010 , has dcter-
6. Children's Rule 1(b) states: "The procedure 

in children’s matters shall be governed by these 
rules."

7. The court does have the power to a p p o i n t  

counsel, at public expense, lo represent the
minor or the parents, in certain situations, in

mined to  a llow  such aw ard s. Sec State v 
Smith, 593 P .2d  625, 6 3 0 -3 1  (A la sk a  1979). 
Since no specific  a u th o r ity  ex is ts , it  asserts 
th a t the sup e rio r cou rt p ro p e r ly  denied B a r­
bara 's m otion  f o r  costs and fees. Christo 
phe r adop ts these a rgum en ts .

[ 1 - 4 ]  W e  a re  persuaded by the sta le 's 
a rgum en ts . T he  gene ra l a u th o r ity  to make 
costs and a tto rn ey 's  fees aw ard s derives 
from  A S  09 .60 .010 . Stepanov v. Gavrifa 
vich, 594 P .2d 30 , 37 (A la sk a  1979 ). Thai 
section sta te s :

"Costs allowed prevailing party. E x ­
cept as o th erw ise  p rovided by s ta tu te , the 
suprem e c ou rt sha ll de te rm ine  by ru le  or 
o rd e r w ha t costs, i f  any , inc lud ing  a tto r ­
ney fees, sh a ll be a llow ed  the p reva iling  
p a rty  in any case ."

T he re  is no s ta tu te  a u th o riz in g  such awards 
in child in need o f  aid p roceed ings, nor have 
we p rom u lga ted  any  ru le  o r  o rd e r au tho riz ­
ing  such an aw a rd .7 C iv il R u le  82  does not 
app ly  to actions gove rned  by the Children's 
R u le s , see e.g., Kodiak Western, 592 P.2<l sii 
1 2 0 4 -0 5 ; n o r is A S  09 .55 .200 applicab le 
Absent any  app licab le  au th o riza tion , the so 
p e rio r c ou rt p ro p e r ly  denied B a rb a ra ’s mu 
lion  fo r  costs and a tto rn ey 's  fees in Un- 
ch ild  in need o f  aid proceed ing .8

Th is re su lt  is supported  by s tron g  policy 
considera tions advanced by the sta te . Chi I 
d ren  in need o f  a id proceed ings a re  intend 
ed to  p rom ote  an im po rtan t pub lic interest 
the w e lfa re  o f  ch ild ren . E xp os ing  the s ta le  
to  costs and a tto rn e y ’s fees when a child i-> 
u lt im a te ly  de te rm ined  not to be in need o l 
aid w ou ld s ig n ific an tly  ch ill the s ta te ’s w ill 
ingness to  commence p ro tec tive  proceedings 
fo r  ch ild ren . Such a  re su lt  is inconsistent 
w ith  the pu rposes unde rly ing  ch ild ren ’s pro 
ceedings. A cco rd ing ly , we re je c t Barbara 's 
a rg um en t th a t the c ou rt e rred  in denying 
recompense fo r  h e r costs and fees.

child in need of aid proceedings. S e e  AS 47 
10.050; Children's Rule 15(a),

8. Given this resolution we decline to address 
the parties' arguments concerning who, undr-i 
Civil Rule 82, the prevailing party may haw- 
been in No. 490(3.
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As a lte rn a tiv e  g rounds f o r  re v e rsa l, B a r ­
ba ra  urges certa in  equ itab le  bases fo r  an 
aw ard , nam ely , th a t the s ta te ’s a lleg ed  bad 
fa ith  in the litiga tion  p iov ides a basis fo r  an 
aw ard  o f  costs and a tto rn e y ’s fees, o r  tha t 
she is en titled  to h e r expenses, on the 
ground  th a t the proceed ing was one " im ­
bued with the public in te re s t .’ ’ The  supe ri­
o r cou rt, however, sp ec ifica lly  re jec ted  a 
proposed find ing  th a t the s ta te  acted in bad 
fa ith  by m islead ing B a rb a ra  and , th e re fo re , 
the "bad fa ith ”  basis fo r  an aw ard  was 
inapp licab le on the facts.

[ 5 , 6 ]  N o r a re  we persuaded th a t  a p a r­
en t who successfu lly  cha llenges a child in 
need o f aid petition is a "pub lic  in te re st 
litig an t."  In  Anchorage v. McCabe, 568 
P.2d 986 (A la ska  1977 ), we a rt ic u la te d  th ree  
fa c to rs  which de te rm ine w he th e r a case is 
one in the public in te rest. These a re : f irs t , 
w hether the action e ffe c tu a te d  s tro n g  pub­
lic policies; second, w hethe r num erous peo­
ple received bene fits  from  the p la in ti f f 's  
litig a tion  success; and th ird , w he the r on ly  a 
p riva te  p a rty  could have been expected lo  
brin^, the action. Id. a t 991 . B a rb a ra  a r ­
gues the pub lic was bene fited  in th a t the 
s ta te  w ill no longe r “ rush in to  c ou rt"  w ith ­
ou t a b e tte r exam ina tion  o f  the ch ild ’s e x ­
isting fam ily  s itua tion . W e  d isag ree  w ith 
her basic a rgum en t. B a rb a ra  was seek ing  
lo  v indicate her own in te rests , as w e ll as 
those o f  R .J .M . A ny  b en e fit to  the pub lic 
as a  re su lt o f  h e r cha llenge to  the s ta te ’s 
petition is too a ttenu a ted  to  ju s t i fy  an 
aw ard  o f costs and fees on this basis.

T here is no a u th o r ity  f o r  an aw ard  o f  
a tto rn e y ’s fees in a  child in need o f  aid 
p roceeding and thus the su p e rio r c ou rt ’s 
den ia l o f costs in No. 49 06  is a ff irm e d .

B . The Custody D ispu te
1. D ism issal W ith  P re jud ice
The f i r s t  issue in C h ris top h e r ’s appeal is 

w hethe r the supe rio r c ou rt e rred  in d ism iss­
ing  "w ith  p re jud ice " his p e tition  fo r  m od ifi­
cation  o f custody. Judge R ip le y , lo  whom 
the case was assigned fo r  m otions , denied 
B a rb a ra 's  motion to d ism iss C h ris top h e r ’s 
nc tition  and o rdered  the case to proceed on

the question o f  v is ita tion . Subsequently , 
Judge  Carlson dismissed the petition w ith 
pre jud ice .

[7 ] The o rd e r o f  dism issal and the set­
tin g  in which it was en tered  were qu ite  
ir re g u la r . Ch ristopher, however, does not 
cha llenge Judge C a rlson ’s au th o rity  to  have 
g ran ted  the motion. R a th e r, he a ttacks the 
"w ith  p re jud ice " provision. Even assum ing 
th a t Judge Carlson had such au th o rity , we 
hold th a t it was e r ro r  to dismiss the pe tition  
w ith  prejudice.

A S  09 .55 .205 c lea rly  contem p lates th a t 
p a r lie s  may seek m odification o f  custody o r  
v is ita tion  o rders. T ha t section sta te s , in 
p a rt:

" In  an action fo r  d ivo rce o r  fo r  legal 
separa tion  the cou rt m ay, . . .  d u rin g  the 
pendency o f  the action, o r  a t the fin a l 
hearing  or at any time thereafter during 
the minority o f the child o f the marriage, 
m ake an o rd e r fo r  the custody o f  o r  v isi­
ta tion  w ith the m inor child which may 
seem  necessary o r  p roper and may at any 
time modify or vacate the order." (em ­
phasis added).
[8 - 1 1 ]  W e th ink this section precludes a 

sup e rio r cou rt from  deny ing  a m otion fo r  a 
change in custody “ with p re jud ice ." A mo­
tion to  m od ify  custody may be made a t  any 
tim e du ring  the m ino rity  o f  the ch ild  in­
vo lved , and the supe rio r cou rt has an ob li­
g a tion  to consider such a request. See Dei- 
verl v. Oscira, 628 P .2d 575, 578 (A la sk a  
1981 ); Sherry v. Sherry, 622 P.2d 960 , 965 
(A la s k a  1981). The cou rt m ay, o f  course , 
deny any p a rtic u la r request fo r  m od ifica ­
tion  so long as it does not abuse its d iscre­
tion in doing so. B u t it cannot prec lude 
fu tu re  requests fo r  a change in custody. 
Sherry, 622 P.2d a t 965. O f course, m od ifi­
cation  must g ene ra lly  rest upon some sub­
s tan tia l change in circumstances. Deivert, 
628 P .2d at 577 -7 8 . The o rd e r d ism issing 
the m odification motion w ith p re jud ice  is 
reversed . W e note th a t no ju risd ic tion a l 
issue is raised in this case as both pa rtie s 
and the child s till reside in A laska .
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2. Costs and Fees In  The Custody D is­
pute

Christopher's o th e r a rg um en t on appeal is 
th a t the supe rio r cou rt e rred  in aw ard ing  
B a rb a ra  her costs o f  $967 .50 and a tto rney 's 
fees o f $16,892 .75 in the custody proceeding. 
H e points out th a t the aw ard  c le a r ly  encom ­
passes the costs and fees in cu rred  by B a r ­
b a ra  in h e r defense o f  the child in need o f 
aid petition , and a rgues th a t the c a rry -o ve r 
was e rro r  on g rounds: (a ) th a t the denia l o f  
costs and fees in No. 4906 was the " law  o f 
the case”  and th e re fo re  p recluded the sub­
sequent aw ard ; o r  (b ) th a t the den ia l in No, 
4906 is res ju d ic a ta  o r c o lla te ra lly  estops the 
subsequent aw ard ; o r (c ) th a t the cou rt 
ahused its d iscretion , under A S 09.55 .- 
2 0 0 (a )(1 ), in aw ard ing  any costs and fees. 
B a rb a ra , on the o th e r hand, a rgues th a t the 
issues in the tw o proceedings w ere in te r­
w oven , and th e re fo re  asks us to  hold that 
the costs and fees in the ch ild ren ’s proceed­
ing "ca rried  o v e r"  to the custody action and 
a re  authorized by e ith e r A S  09 .55 .20 0 (a )(1 ) 
o r  C iv il Ru le  82.

[1 2 -1 4 ] W e have p rev ious ly  held that in 
d ivorce o r d isso lu tion actions a tto rn e y ’s fees 
a re  not to be aw arded so le ly  on the basis o f  
which pa rty  is regarded as the p reva iling  
p a rty . Johnson v. Johnson, 564 P.2d 71, 
7 6 -7 7  (A la ska  1977 ); Burrell v. Burrell, 537 
P .2d  1, 6 (A la sk a  1975). The p a rtie s ’ re la ­
tive  economic s ituations and e a rn in g  powers
9. The sole authority Barbara relies on is the 

following language from U n i t e d  S l a t e s  v. E q u i ­

t a b l e  T r u s t  C o . ,  283 U.S. 738, 51 S.Ct. 639, 75 
L.Ed. 1379 (1931):

"The district court apparently included some 
[fees from] services in other litigation . . ,  
But the circuit court of appeals excluded 
them, and we think Its action was right. The 
nature of the other litigation was such that It 
could neither disturb the prosecution of this 
suit nor affect the outcome."

283 U.S. at 7-16, 51 S.Ct. at 642, 75 L.Ed. at 
1385.

Drawing on this language, she argues that: 
"The clear negative inference of this holding 
is that where the nature of another litigation 
Is such that it could dis'urb the prosecution 
of a subsequent suit or affect its outcome, 
legal services rendered in said other litigation 
might properly be allowed as attorney's fees 
in the subsequent suit."

a re  re lev an t to  de te rm in ing  w he the r to o r ­
d e r an aw ard  o f  a tto rn e y ’s fe e s , Johnson, 
564 P .2d a t 7 6 ; Burrell, 537 P .2d  a t 7. 
F u r th e r  fa c to rs  to  be considered in this 
con tex t a re  w he th e r an equa l am oun t o f 
fees has been expended by the pa rties, and 
w he the r an equa l am oun t o f  tim e and e f­
fo r t  has been expended . Johnson, 564 P.2d 
a t  7 6 -7 7 . A lth ough  o fte n  th e re  is no p a r ly  
w ho can p la in ly  be designated as the pre­
va ilin g  p a rty , in o th e r cases, such as the 
presen t one, one p a rty  c le a r ly  has prevailed 
and th a t fa c to r  too m ay be weighed in the 
balance. F in a lly , the decision o f  w hethe r to 
m ake any aw ard  is com m itted  to  the sound 
discretion o f  the t r ia l cou rt. Id.

[1 5 ] The sup e rio r cou rt in th is case did 
not specify its  reasons f o r  aw a rd in g  B a r­
ba ra  a il the costs and fees she sought. 
E ven  so, in aw a rd in g  h e r a to ta l o f  $17,-
860 .25 , we conclude th a t it  abused its discre­
tion . B a rb a ra  concedes th a t this aw ard  
am oun ts to  a c a rry -o v e r o f  a  substan tia l 
p o rtion  o f  the costs and fees in cu rred  in the 
child in need o f  a id  p roceed ing . In  tha t 
proceed ing she requested a  to ta l o f  $16,-
475 .25 . The d iffe re n ce  between th a t fig u re  
and the aw ard  in the custody proceed ing is 
$1 ,385 .00 ; th is fig u re  re f le c ts  B a rb a ra ’s ac­
tu a l costs and a tto rn ey 's  fees in the custody 
proceeding. W e can fin d  no au th o r ity  fo r  
the c a rry -o ve r o f  the costs and fees o f  the 
e a r lie r  p roceed ing ,9 n o r do  we accept B a r-

She then argues that the litigation in I n  r e  R .  J .  

M . ,  the child in need of aid proceeding, "clearly 
disturbed the prosecution of this action and 
clearly affected its outcome" in that the prior 
action vested custody in her, and had the effect 
of changing Christopher's original petition from 
one for custody to one for visitation. W e disa­
gree with the proffered negative inference and, 
in any case, with Barbara’s analysis. The child 
in need of aid proceeding involved a custody 
dispute, as it regarded R.J.M., between Barbara 
and the state. The custody proceeding, on the 
other hand, involved a custody dispute between 
Barbara and Christopher, and extended lo 
R.J.M., F.J.C., and K.M.C. Barbara’s success 
against the state did not per se preclude Chris­
topher's success in the custody proceeding. In 
the former, the central issue was whether Bar­
bara was a fit and suitable parent. S e e  AS 
47.10. In the latter, however, the issue is 
broader: which parent should have custody in 
light of the child's best interests. S e e  AS 09.-
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ba ra ’s a rgum en t th a t such an aw ard  is 
"p rop e r and ju s t i f ia b le ”  on policy g iounds.

[1 6 ,1 7 ]  In  m aking the aw ard  o f  a t to r ­
ney ’s fees the cou rt is lim ited to  m aking  an 
aw ard  to enab le the o th e r spouse to p rose­
cute o r defend “ the action .”  See AS 09 .55 .- 
2 0 0 (a )(1 ); C iv il R u le  82 (a )(1 ). The phrase 
“ the action" necessarily re fe rs  to  the case in 
which the aw ard is made. I t  p la in ly  does 
not au thorize  aw ards fo r  costs o r fees in ­
cu rred  in any o th e r action , such as a child in 
need o f  aid proceeding, no m a tte r how 
c lose ly  re la ted  the issues m igh t be. A bsent 
such an au thoriza tion  the aw ard  cannot 
stand . F u rth e r , a llow ing  such a  c a rry -o ve r 
w ou ld have the e ffe c t o f  m ak ing  C h ris to ­
phe r liab le  fo r  B a rb a ra 's  de fense o f  li t ig a ­
tion commenced by the state . N o tw ith ­
stand ing  the evidence th a t the s ta te  in tend ­
ed to  e ven tu a lly  place R .J .M . w ith C h ris to ­
phe r, th ”  s ta te  in itia ted and prosecuted the 
action . G iven C h ris tophe r’s lim ited  ro le  in 
the proceedings,10 it w ou ld be m an ife s t ly  
u n ju s t to hold him liab le  fo r  B a rb a ra ’s de ­
fense costs and fees. Ch ris topher, a t m ost, 
can be o rdered  to  pay th a t am oun t which 
was necessary fo r  B a rb a ra  to de fend  in case 
No. 4970 , the continued d isso lu tion  and cus­
tody action between those two parties. T he  
aw ard  o f  costs and a tto rney 's  fees in No. 
4970 is vacated and the case is rem anded 
fo r  the supe rio r cou rt to  exercise its d iscre ­
tion in de te rm in ing  w hat aw ard  o f  costs 
and fees, i f  any, to  m ake to  B a rb a ra  11 fo r  
h e r de fense in No. 4970.

A F F IR M E D  in pa rt, R E V E R S E D  in 
p a rt, and R E M A N D E D .

B U R K E  and CO M PTO N , J J ., not p a rtic i­
pating .

55.205. It is possible that Barbara can be a fit 
parent yet that a child's b e s t  interests compel 
that custody be placed In Christopher. Even if 
the interrelation between the issues was com­
plete, the award of costs and fees must still rest 
upon some statute, court rule, or recognized 
rule of equity, not on inferences from language 
in tin unrelated decision from another jurisdic­
tion.

10. The court did not officially grant Christo­
pher’s motion to intervene, although it did al­
low him to participate in the proceeding. Even 
so, he did not Initiate or prosecute the action.

G eorge  G a ry  F A R N S W O R T H  and S and ra  
K a y  F a rn sw o rth , A ppe llan ts ,

v.
H . J . S T E IN E R , P e rs o n a l R ep resen ta tive  

o f  the E s ta te  o f  M ichae l R . S te ine r, 
Deceased , A ppe llee .

N o . 5345.

Sup rem e C ou rt o f  A la s k ..

Dec. 24, 1981.

P la in t i f f  won a ju r y  verd ict in personal 
in ju ry  su it. B e fo re  t r ia l, de fendan t had 
made an o f f e r  o f ju dgm en t pu rsuant to  
C iv il R u le  68 , which de fendan t re jected. 
Since the Superio r C ou rt, F ou rth  Judicial 
D is tric t, F a irbanks , W a rren  W . T ay lo r, J ., 
found de fendant's o f fe r  to have been in 
excess o f  p la in t i f f ’s recovery , it awarded 
de fendan t costs and a tto rn ey  fees from  the 
tim e o f his o f fe r  th rough the date o f  v e r­
dict. U pon an appeal and cross appeal, the 
Sup rem e C ou rt, 601 P .2d 266, a ffirm ed  as to 
a ll m a tte rs  except the aw ard o f  a tto rn ey  
fees and in terest, and remanded fo r  recom ­
puta tion  o f  those aw ards. On rem and, the 
Superio r C ou rt, T ay lo r, J ., entered a ju d g ­
m ent from  which p la in t i f f appealed, ob jec t­
ing to the court's denia l o f  postjudgm ent 
in te re st d u rin g  the pendency o f  his in itia l 
appeal. T he  Supreme C ou rt, Bu rke , J ., held 
th a t: (1 ) inclusion o f  p re judgm ent in te rest 
as Ru le  68 “ costs" to be denied p la in t i f f 
o f fe re e  was incorrect; ra th e r, since pre-

His participation was limited; he did not testify 
or offer any witnesses.

11. W e reject Christopher's arguments that the 
denial of fees In the child in need of aid pro­
ceeding precludes an award of fees, under theo­
ries of the "law of the case," res judicata, or 
collateral estoppel, In a dissolution action. The 
two actions are distinct and, further, as we 
have ruled today, fees are unavailable as a 
matter of law in the former but statutorily 
authorized in the latter. Logically, therefore, a 
denial of fees in the former can in no manner 
compel the same result in the latter proceeding.
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Re: CSSB 100 (An Act relating to  the payment by indigent persons for legal services 
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The A laska Civil lib e rtie s  Union is a non-profit, non-partisan organization 
dedicated to preserving and defending the principles o f  individual liberty guaranteed in 
the U.S. Bill o f  Rights and in the A laska Constitution. We urge you not to pass SB 100 
out o f  the House Judiciary C om m ittee, because it in trn g es  the right to counsel 
guaranteed by the Sixth A m endm ent and Article 1, Section 1 1 o f  the Alaska Constitution.

Senate Bill 100 actually requires the court to order a person for whom counsel is 
appointed to repay court costs and legal service fees regardless o f  w hether the person is 
convicted o f  a crime! Only after this judgm ent has been entered does any opportunity to 
demonstrate financial hardship arise, bu t SB 100 does not guarantee such a hearing. SB 
100 does not explicitly provide the defendant with notice and opportunity to  be heard on 
the issue o f  financial hardship, nor does it provide any standards for the court to  apply in 
making that determination. Perhaps the most offensive elem ent o f  SB 100 is its 
application to people who are w rongly haled into court in the first place, arc found not 
guilty, or for whom  the charges are ultim ately dropped by the State. SB 100 will have 
the effect o f  coercing indigent people into plea bargaining or waiving their right to 
counsel, even if  they are innocent, for fear o f  going bankrupt and putting their families 
out on the street i f  they try to defend themselv ;s.

The landm ark Supreme C ourt ruling vhich established the fundam ental right o f  
indigent people accused o f  crim es to have court-appointed counsel provided for their 
defense is Gideon v. Wuinwright, 372 US 335 (1963). The Court based its ruling on the 
Sixth A m endm ent’s guarantee o f  counsel and observed that reason, logic and 
fundam ental fairness require that any person haled into court by the governm ent m ust be 
afforded the opportunity to be represented by counsel. Senate Bill 100 flies in the face of 
the spirit o f  Gideon v. Wainwriglu by treating court-appointed counsel as a luxury which 
must be bought rather than as a necessity or a fundamental right.

It is true that eleven years later, the Supreme Court upheld a recoupm ent form ula 
which conditioned probation on repaym ent to the state o f  the costs o f  a free legal defense, 
where the defendant had in fact gained a subsequent ability to pay. Fuller v. Oregon, 417 
US 40 (1974). However, it was critical in that case that the defendant had at least been 
convicted o f  a crime! In Fuller, the defendant tried to make the reverse argum ent o f  what 
we are m aking to you today. Mr. Fuller argued that it was an Equal Protection violation
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to require him to repay his legal fees as a condition o f  probation when defendants who 
were acquitted were not required to reim burse the state for the costs o f  their defense. Not 
only did the Suprem e Court reject Mr. Fuller’s argum ent that th is constituted invidious 
discrim ination, but the Court actually lauded the decision o f  the Oregon legislature to 
exem pt innocent people from the repayment obligation as an “effort to achieve elem ental 
fairness” in the judicial system, duller, 417 US at 50.

In defense o f  the Oregon legislature’s lim itation o f  the repaym ent obligation to 
only those people who have ultimately been found guilty o f  a crim e, the Court wrote, “A 
defendant whose trial ends without conviction or whose conviction is overturned on 
appeal has been seriously imposed upon by society without any conclusive dem onstration 
that he is crim inally culpable. His life has been interrupted and subjected to  great stress, 
and he may have incurred financial hardship through loss o f  jo b  or potential working 
hours. His reputation may have been greatly dam aged.” Fuller, 417 US at 50. Thus, 
whilr the state may dem and repayment from convicted people who can later afford to pay 
(under a theory o f  retribution), the state has no justification for dem anding paym ent from 
people who are wrongfully haled into court in the first place or w ho ultimately are found 
not guilty o f  the crim e with which they are charged. SB 100, how ever, w ould add insult 
to injury by forcing the court to enter a judgment against people whose only “cnm e” is 
not being able to afford an attorney.

The defendant in l:uller was in fac' convicted o f  a crim e, as we have pointed out. 
The Suprem e C ourt has not been faced with a case in which an indigent person w ho was 
acquitted challenged such a recoupment statute. I -ikewise, to  our know ledge, no Court o f 
Appeals has been faced with such a case. However, the dicta in Fuller cited above 
clearly indicate that the state’s interest is much weaker and the liberty interest o f  the 
individual is m uch stronger where the defendant is acquitted o f  all charges.

In fact, a group o f  acquitted indigent defendants successfully challenged the 
statute passed by the Oregon legislature after Fuller, and the statute was struck down on 
the grounds that the statute impermissibly chilled indigent defendants’ exercise o f  their 
Sixth A m endm ent right to counsel and that it violated the due process clause. Filch v. 
Helshuw, 581 F.Supp 273 (1984). Although District Judge Fanner did not issue a  broad 
ruling in Filch that a recoupment statute is per se unconstitutional when applied to 
acquitted defendants, the particular defects in the Oregon statute which w ere found to 
violate the Sixth A m endm ent are also present in the schem e proposed by SB 100. In 
striking down the statute, Judge Panner pointed out that “ [djespite the constitutional 
success o f  O regon’s recoupm ent form ula for convicted defendants, the Oregon 
Legislature enacted (the statute in question] in 1979 with none o f  the safeguards 
approved in Fuller . . Fitch, 581 F.Supp. at 276. The m issing huller safeguards Judge 
Panner was referring to which are also lacking in SL 100 are: (1.) restriction o f  
repayment requirem ents to only convicted defendants, (2.) specific standards for courts to 
apply in determ ining whether a defendant is able to pay, and (3.) assurance that a 
defendant unable to make payments m ay demonstrate that the default was not attributable 
to an intentional refusal to obey the order o f  the court or due to bad faith on his part. Id. 
This last point is supported by Section 5*6.2 o f  the A.B.A. Standards for Criminal Justice,
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which recom m ends that payment be sought only where defendants have m ade fraudulent 
representations concerning indigency in order to obtain free counsel. The com m entary to 
the Standard states that reim bursement requirem ents “may serve to  discourage defendants 
from exercising their right to counsel,” Am erican Criminal Procedure: Cases and 
Com m entary (4 Ed ). Ed. By Stephen A. Saltzburg and Daniel J. Capra, (St. Paul, W est 
Publishing Co., 1992), P. 636.

The A laska Constitution generally has been interpreted to provide greater 
protections for civil liberties than the U.S. Constitution. The Alaska Suprem e C ourt has 
held that the due process clause o f  the Alaska Constitution guarantees the right to counsel 
not only in crim inal cases but in som e civil cases as well, such as: child custody cases 
[/■'lores v. Flores, 598 P.2d 893 (A laska 1979)]; civil contem pt proceedings [Flores, 598 
P.2d at 895, citing Oiion v. Zaborac, 525 P.2d 587 (A laska 1974)]; and paternity suits 
[Flores, 598 P.2d at 895, citing Reynolds v. Kimmons, 569 P.2d 799 (A laska 1977)]. It is 
true that the A laska Supreme Court has upheld Rule 39 recoupm ent in the case o f  
convicted indigent defendants. State v. Albert, 899 P.2d 103 (A laska 1995). However, 
there appears to  be no case exactly on point in Alaska with respect to recoupm ent from 
acq u itted  defendants, and SB 100 does not provide the safeguards approved in Fuller 
which the Fitch court deemed to be essentia!. The AkCLU believes that in the case o f 
acquitted defendants, Article 1, Section 11 would be interpreted to provide at least the 
sam e level o f  protection for the right to counsel as the Sixth A m endm ent under which the 
Oregon recoupm ent statute was struck down in Filch. The Alaska Supreme Court has 
stated, “ [W ]e are under a duty to develop additional constitutional rights and privileges 
under our Alaska Constitution if  we find such fundamental rights and privileges to be 
w ithin the intention and spirit o f  our local constitutional language and to be necessary for 
the kind o f  civilized life and ordered liberty' which is at the core o f  our constitutional 
heritage.” Raker v. City of Fairbanks, 471 P.2d 386, 401-402 (A laska 1970) (extending 
the constitutional right to a ju ry  trial).

W e therefore urge the House Judiciary Com m ittee to  kill SB 100 in comm ittee. 
Please feel free to  call me at (907) 258-0044 if  you wish to discuss this m atter further. 
Thank you for your careful consideration.
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A L A S K A  R U L E S O F  C O U R T

year in which the defendant qualifies fo r a dividend 
until the judgment is paid in fu ll.

(B )  Defendant may oppose entry o f  judgment by 
filing a written opposition within 10 days a fte r the 
date o f  notice, as defined in C rim ina l Rule 32 .3 (c ), 
o f  the court's intent to enter judgment. The opposi­
tion shall specifica lly set out the grounds fo r  oppos­
ing entry o f  judgment. The prosecuting authority 
may oppose the amount o f  the judgment by filing a 
written opposition within the same deadline.

(C ) I f  no opposition is filed within the time 
specified in section 3 9 (c ) (1 ) (B ) . the c lerk shall enter 
judgment against defendant fo r the amount shown in 
the notice. I f  a t mely opposition is filed, the court 
may set the matter fo r a hearing and shall have 
authority to enter the judgment.

<D) The judgment must be in writing. A copy o f  
the judgment shall be mailed to defendant's address 
o f  record. The judgment sha ll bear interest at the rate 
specified in AS 0 9 .3 0 .0 7 0 (a ) from  the date judgment 
is entered.

(2 ) Collection.
(A ) The judgment has the same force and effect 

as a judgment in a c iv il action in fa vo r o f  the prose­
cuting authority and is subject to execution.

(B )  A ll proceedings to enforce the judgment shall 
be in accordance with the statutes and court rules 
applicable to c iv il judgments. The judgment is not 
enforceable by contempt. Payment o f  the judgment 
may not be made a condition o f  a defendant's proba­
tion, Defau lt o r fa ilu re to pay the judgment may not 
affect o r reduce the rendering o f  services on appeal 
o r any other phase o f  a defendant's case in any way. 
A defendant does not have a right to be represented 
by appointed counsel in connection with proceedings 
under subparagraph 39 (c ) o r any proceedings to 
collect the judgment.

(C ) Upon showing o f  financial hardship, the 
court sha ll a llow  a defendant subject to a judgment 
under this ru le to make payments under a repayment 
schedule. A defendant may petition the court at any 
time fo r rem ission, reduction o r deferra l o f  the un­
paid portion o f  the judgment. The court may remit o r 
reduce the balance ow ing on the judgment o r  change 
the method o f  payment i f  the payment would impose 
manifest hardship on the defendant o r defendant's 
immediate fam ily .

(D ) Notwithstanding section 3 9 (c )(2 ) (B ) . a defen­
dant may be held in contempt fo r  failing to comply 
with an order under this ru le to apply fo r a perma­
nent fund dividend.

(3 ) Appeal.
(A ) I f  defendant appeals the conviction, en fo rce­

ment o f  the judgment may be stayed by the trial 
court o r the appellate court upon such terms as the 
court deems proper.

(B )  I f  defendant's conv ic tion  is reversed, the 
c lerk shall vacate the judgm ent and o rd er the prose­
cuting authority to repay a ll sums paid in satisfaction 
o f  the judgment, p lus interest at the rate specified in 
AS 0 9 .3 0 .0 7 0 (a ).

(d ) Schedu le  o f  C osts . The fo llow ing  schedules 
govern the assessment o f  costs o f appointed counsel 
under paragraph 3 9 (c ). I f  a defendant is convicted o f  
more than one o ffense  in a sing le dispositive court 
proceeding, costs sha ll be based on the most serious 
o ffense o f  which the defendant is convicted. I f  a 
defendant is otherw ise convicted o f  more than one 
offense, costs sha ll be separately assessed fo r  each 
conviction. F o r good cause shown, the court may 
waive the schedule o f  costs and assess fees up to the 
actual cost o f  appointed counse l, including actual 
expenses.
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