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H O U S E  C S F O R  CS F O R  SE N A TE B IL L  N O . 24( ) 

IN  TH E LEG ISLA TU RE OF THE STATE O F A LA SK A  

TW EN TY -FIR ST LEGISLATURE - SECON D SESSIO N

BY

Offered:
Referred:
Sponso rs): SEN A TO RS DONLEY , T ay lo r

A BELL

F O R  AN A C T  E N T IT L E D  

"A n A ct re la tin g  to reg u la tio n s ; an d  p rov id ing  fo r a n  effective d a te ."

BE IT  E N A C T E D  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

* S ection  1. The uncodified law o f the State o f A laska is am ended by adding a new 

iection to read:

SH O R T TITLE. This A ct may be known as the A laska R egulations R eform  Act.

* Sec. 2. AS 44.62.030 is am ended to read:

Sec. 44.62.030. Consistency and relationship between regulation and 

statute. Except as to a regulation, regulation amendment, or order o f  repeal of 

a regulation that is made bv a state agency to which AS 44.62.213 applies, if [IF], 

by express o r im plied term s o f a statute, a state agency has au thority  to adopt 

regulations to implement, interpret, make specific  or otherwise carry out the provisions 

o f the statute, a regulation adopted is not valid or effective unless consisten t with the 

statute and reasonably necessary to carry out the purpose o f the statute.

* Sec. 3. AS 44.62.030 is am ended by adding a new subsection to read:

(b) If, by express or implied terms o f a statute, a state agency to which
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AS 44.62.213 applies has authority to adopt regulations to im plem ent, interpret, m ake 

specific, o r o therw ise  carry out the provisions o f  the statute,

(1) a regulation, an order o f  repeal, or an am endm ent adopted  by the 

state agency is no t valid  o r effective, notw ithstanding any other provision o f  law , if

(A) the regulation, order o f  repeal, o r am endm ent thw arts, 

circum vents, conflicts with, o r is contrary to the intent o f  the statute being 

im plem ented, interpreted, m ade specific, or otherwise carried out; or

(B) the regulation, order o f  repeal, or am endm ent im poses any 

m aterial capital or operating costs on industrial, com m ercial, o r other 

developm ent activity  w ithout y ielding significant public benefits; and

(2) w hen a regulation is challenged

(A) under (1)(A) o f this subsection, the burden o f  p ro o f is on 

the person challenging the regulation to prove by clear and convincing evidence 

that the regulation is invalid under (1)(A) o f this subsection;

(B) under (1)(B) o f this subsection, the burden o f  p ro o f is on 

the person challenging the regulation to prove by a preponderance o f  the 

evidence that the regulation is invalid under (1)(B) o f this subsection.

* Sec. 4 . AS 44.62  is am ended by adding a new section to read:

Sec. 44.62.213. Additional procedural requirements for certain state 

agencies, (a) The provisions o f  this section apply to regulations o f the D epartm ent 

o f  Environm ental C onservation, but do not apply to regulations of

(1) a board or com m ission located in the Departm ent o f  Environm ental 

C onservation; or

(2) any o ther organizational entity located in the D epartm ent o f 

Environm ental Conservation if  the organizational entity is governed by a board whose 

m em bers are subject to confirm ation by the legislature.

(b) In addition to com plying with the notice requirem ents o f AS 44.62.190, a 

state agency to w hich this section applies shall

■fc (1) m ail notice to persons who have provided com m ent to the state 

agency on the proposed adoption, am endm ent, or repeal o f the regulation; and

(2) publish the notice on the Internet.
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(c) In addition  to m eeting the requirem ents o f  AS 44 .62 .200(a) relating to 

contents o f  a notice, a  state agency to which this section applies shall include with the 

notice an explanation o f  why the regulation o f  the agency is not invalid  under 

AS 44.62.030(b)(1).

(d) N otw ithstanding  the variance in content authorized by AS 44 .62 .200(b), 

a  regulation that is adopted, am ended, or repealed by a state agency to  w hich this 

section applies m ay vary in content from  the sum m ary specified in AS 44.62.200(a)(3) 

i f  the subject m atter o f  the regulation rem ains the sam e and the notice was written so 

as to assure that m em bers o f the public are reasonably notified o f  the proposed subject 

o f agency action in o rder for them  to determ ine w hether their in terests could  be 

affected by agency action on that subject.

(e) If  a state agency to which this section applies rew rites a proposed 

regulation, an am endm ent o f  a  regulation, or an order o f repeal after it has com plied  

w ith AS 44.62.190, 44.62.200, and 44.62.210, and if the rew riting  substantially  

changes the substance o f  the regulation, am endm ent, or order bu t the state agency 

w ould not norm ally consider the change to be significant enough to require additional 

notice and opportunity  fo r com m ent under AS 44.62.190, 44.62.200, and 44 .62 .210 , 

before adoption, the state agency shall provide notice and opportunity  for public 

com m ent under AS 44.62.190(a)(2) - (8), 44.62.200, 44.62.210, and (b) o f this section 

for the rew ritten regulation, am endm ent, or order o f repeal.

(f) If  the state agency does not provide the notice and opportunity  for public 

com m ent under (e) o f  this section for a rewritten proposed regulation, am endm ent, or 

o rder o f repeal because it believes the rew riting did not substantially  change the 

substance,

(1) the state agency shall prepare a written explanation o f the reasons 

w hy the requirem ent o f (e) o f this section does not apply; and

(2) w hen the adopted regulation, am endm ent, o r o rder o f  repeal is 

published in the A laska A dm inistrative Journal, the lieutenant governor shall include 

the state agency's explanation provided under (1) o f this subsection with the text or a 

sum m ary o f  the text o f  the regulation, am endm ent, o r order o f repeal.

(g) The provisions o f  (e) and (f) o f this section do not apply to regulations
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(1) adopted under AS 44.62.260 to m ake em ergency regulations

perm anent;

(2) that are necessary to m eet federal requirem ents, to obtain an 

exem ption for a person, program , or situation in the state from  federal requirem ents, 

o r to revise, in a  m anner that reduces any burden im posed by a federal requirem ent, 

how  the federal requirem ent will apply to a person, program , o r situation in the state; 

or

(3) that w ould reduce the regulatory burden on the public.

(h) If, as to a state agency to which this section applies, a new ly enacted 

statute does not expressly require the state agency to adopt regulations, the state 

agency shall, within 90 days after the date o f enactm ent, publish notice in the m anner 

required  under AS 44.62.190(a)(1) that the state agency will or will not propose and 

adopt regulations to im plem ent, interpret, or m ake specific the statu te that it 

adm inisters o r to govern applicable procedures.

(i) A  state agency to which this section applies m ay not take m ore than tw o 

years to adopt regulations that the state agency determines are needed unless the state 

agency com plies with (j) o f this section. The two-year period begins on the effective 

date o f the statute or section o f the statute under which the regulations are being 

adopted. How ever, the requirem ent o f this subsection is not intended to prohib it the 

state agency from  am ending a regulation after the regulation has been adopted.

(j) W hen 17 m onths o f  the tw o-year tim e limit established under (i) o f  this 

section for the adoption o f regulations have elapsed without adoption o f  the 

regulations, the state agency shall determ ine w hether the adoption o f the regulations 

will take longer than the tw o-year tim e limit. If  the state agency determ ines that 

adoption o f the regulations will not be com pleted within the tw o-year tim e lim it, the 

state agency shall prepare a w ritten report containing the rea; ons for the failure and 

subm it the report before 18 m onths o f the tw o-year time lim it have elapsed to the 

president o f the senate, the speaker o f the house o f representatives, and the 

A dm inistrative Regulation Review  Com m ittee established under AS 24.20.400. 

N otw ithstanding AS 44.62.300, a court may not hold a regulation invalid for failure 

to com ply w ith this subsection.
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(k) T he provisions o f  (i) and (j) o f  this section do not apply if

(1) the regulations are necessary

(A) to m eet federal requirem ents;

(B) to obtain an exem ption for a person, program , or situation 

in the state from  federal requirem ents; or

(C) to revise, in a m anner that reduces any burden im posed by 

a federal requirem ent, how the federal requirem ent will apply to a person, 

program , o r situation in the state; and

(2) the agency has m ade a good faith effort to adopt the regulations 

w ithin the tw o-year period set out in (i) o f  this section.

* Sec. 5. The uncodified law  o f the State o f  A laska is am ended by adding a  new  section 

to read:

A PPLIC A B ILITY , (a) AS 44.62.213(h) - (k), added by §ec. 4  o f  this A ct, apply to 

the adoption o f regulations if  the effective date o f the A ct enacting the statu tory  authority  

relating to the adoption is the sam e as or after the effective date o f  this Act.

(b) Except as provided by (a) o f this section, this Act applies to the adoption, 

am endm ent, o r repeal o f a regulation if  the original notice under AS 44 .62 .190  o f  the 

adoption, am endm ent, or repeal is given on o r after the effective date o f  this Act.

* Sec. 6. This A ct takes effect July 1, 2000.
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H O U S E  C S  F O R  C S  F O R  S E N A T E  B IL L  N O . 2 4 ( )

IN  T H E  L E G IS L A T U R E  O F TH E ST A T E  O F  A L A S K A  

T W E N T Y -F IR S T  LEG ISL A T U R E  - S E C O N D  S E S S IO N

BY

Offered:
Referred:

Sponsor(s): SENATORS DONLEY, Taylor

A BELL

F O R  A N  A C T  E N T IT L E D  

'A n  A c t r e la t in g  to  re g u la tio n s ;  a n d  p ro v id in g  fo r  a n  e ffec tiv e  d a te ."

B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c tio n  1. T h e  u n co d ified  law  o f  the S tate o f  A laska  is am en d ed  by a d d in g  a  new  

section  to read:

S H O R T  T IT L E . T h is  A c t m ay be know n as the A laska  R egu la tions  R e fo rm  A ct.

* S ec . 2 . A S 4 ^ .1 9  is am en d e d  by  add ing  a  new section  to  read:

S ec . 4 4 T 9 i0 2 1 . P o w e rs  o f  th e  lie u te n a n t g o v e rn o r , (a) To^pronrote^ pub lic  

aw aren ess  and  in  theSvhpst in terests o f  the sta te , the lie u te p a n fg o v e m o r , u n d e r  the 

p ro v is io n s  o f  A S 36 .3 0 , n tay  p rov ide  for the availab ility  o f  c o r 'o l id a te d  space  in 

n ew sp ap e rs  o f  genera l c ircu la tion  and m ^tfade  and  industry  p u b lica tio n s  fo r  the 

pub lica tion  o f  notices regard ing  staje^Sgency regulations as requ ired  by A S 44 .62 .010  -

44 .62 .290 . T he  lieu tenan t governor m ay require state agencies to  partic ipa te  in the use 

o f  c o n so lid a te d  spape^prov ided  under this sec tibn  and  m ay  w aive  the req u irem en t if  

nonpartic ipg tidn  is in  the  b es t in terests o f  the state .

(b ) In  th is sec tio n , "state  agency" m eans a  d epartm en t, board , co m m issio n ,

HCS CSSB 24( )
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1 II d iv is io n , a u th o rity , pubiic-cO rporation , o r o th er ad m in is tra tiv e  un it o f  the  execu tive

2  b ran ch  o f  s ta te  g o v e

3  * S ec . 3 . A S  4 4 .6 2 .1 9 0 (a )  is am ended  to  read:

4  (a) A t lea s t 3 0  days before the adoption, am endm ent, o r repeal o f  a regulation,

5  n o tice  o f  th e  p ro p o se d  action  shall be

6 (1 ) p u b lish ed  in  the new spaper o f  genera l c ircu la tion  o r trade o r

7  industry  p u b lica tio n  th a t the state agency prescribes and  in the A laska  A dm in istra tive

8 Jo u rn a l; in  the  d isc re tio n  o f  the state  agency g iv in g  the no tice , the req u irem en t o f

9  p u b lica tio n  in  a  n e w sp ap e r o r trade o r industry p u b lica tio n  m ay  be sa tisfied  by  using

10 a  c o m b in a tio n  o f  p u b lica tio n  and broadcasting ; [W H E N  B R O A D C A S T IN G  T H E

11 N O T IC E , A N  A G E N C Y  M A Y  U SE A N  A B B R E V IA T E D  F O R M  O F  T H E  N O T IC E

12 IF  T H E  B R O A D C A S T  PR O V ID ES TH E N A M E A N D  D A T F  O F  T H E  N E W S PA PE R

13 O R  T R A D E  O R  IN D U S T R Y  JO U R N A L  W H E R E  T H E  F U L L  T E X T  O F  T H E

14 N O T IC E  C A N  B E  F O U N D ;]

15 (2) fu rn is h e d  [M A ILED ] to every  p e rso n  w ho  has filed  a request fo r

16 no tice  o f  p ro p o se d  ac tio n  w ith the state agency;

17  (3 ) i f  the agency  is w ithin a departm en t, f u rn is h e d  [M A IL E D  O R

18 D E L IV E R E D  ] to  d ie  com m issioner o f  the departm en t;

19 (4 ) w hen  appropriate  in the ju d g m e n t o f  the agency ,

20  (A ) fu rn ish e d  [M A ILED] to a  person o r group o f  persons w ho

21  [W H O M ] the  agency  believes is in terested  in  d ie p ro p o sed  action ; and

22  (B ) p ro v id e d  [PU BLISH ED ] in the addidonal form  and m anner

23  the  s ta te  a g e n cy  prescribes;

24  (5 ) fu rn ish e d  to  the D epartm ent o f  L aw  to g e th e r w ith a  copy  o f  the

25  p ro p o sed  reg u la tio n , am endm en t, o r o rder o f  repeal fo r the  d epartm en t's  use  in

26  p rep a rin g  the o p in io n  req u ired  after adoption and  befo re  f ilin g  by A S 44 .62 .060 ;

27  (6 ) fu rn ish ed  to all incum bent S ta te  o f  A lask a  leg isla to rs  and the

2 8  L eg is la tiv e  A ffa irs  A g en cy ;

29  (7) fu rn ished  to the standing com m ittee  o f  each  house o f  the legislature

30  h av in g  leg is la tiv e  ju risd ic tio n  ov er the sub ject m a tte r  trea ted  by  the reg u la tio n  under

31 the  U n ifo rm  R u les  o f  the A laska  State L eg isla tu re , to g e th e r v/ith a  co p y  o f  the
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proposed regulation, amendment, or order o f  repeal for the committee's use in 

conducting the review authorized by AS 24.05.182;

(8) furnished to the staff o f the Administrative Regulation Review  

Committee, together with a copy o f the proposed regulation, amendment, or order o f  

repeal and, if  preparation o f an appropriation increase estimate is required by 

A S 44.62 .195 , a copy o f the estimate.

* Sec. 4. AS 44 .62 .190(c) is amended to read:

(c) The failure to furnish [MAIL] notice to a person as provided in this 

section does not invalidate an action taken by an agency under AS 44 .62 .180 -

44.62.290.

* Sec. 5. AS 44.62.200(a)s4S amended to read:

WORK DRAFT WORK DRAFT 1-LS0274\L
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(a) The notice o f proposed adoption, amendment, or repeal o f  a regulation that 

is published  under AS 44.62JKE5 in the A laska A dm inistrative .Tourral or is 

provided under AS 44.62.190(a)(2)^TR) must include the inform ation described in

(I) - (7) o f  this subsection. T he notice thansvpublished in a  new spaper o f  general 

16 circulation or trade or industry publication or mfrLis broadcast m ust include the

inform ation described in (1). (4), and (6) o f  this subsec&bn. T he inform ation that 

lu st be provided  according to requirem ents set out in th tesb b sectio n  is 

^  (1) a statement o f  the time, place, and nature o f  proceedings for

adoption, amendment, or repeal o f  the regulation;

(2) reference to the authority under which the regulation is proposed 

and a reference to the particular code section or other provisions o f  law that are bejng 

implemented, interpreted, or made specific;

(3) an informative summary o f the proposed subject o f  agency action; 

( 4 /  other matters prescribed by a statute applicable to the specific

agency or to^he specific regulation or :lass o f regulations;

(5) a summary p f  the fiscal information required to be prepared under

AS 44 ,62 .195 i

(6) a bfrief general description o f  the proposed subject o f  agency  

action, how  m o r^ d eta iled  inform ation m av be^ol

tact r

ined. and the nam e o f  the

agency con person:
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m ^ t h e  reason for the proposed action, the in itial cost to  the state  

agency o f  im plem entatfen^tbe-^gstim ated annual costs to the state agency o f  

im plem entation .^the^B dm eo^the^contact person for the state agency, and the 

origin o f  the proposed  action .

* Sec. 6. A S  4 4 .6 2  is am en d ed  b y  add ing  a new  section  to read:

S ec. 44 .62.213. A dditional procedural requirem ents for certa in  state  

agencies, (a) T h e  p ro v is io n s  o f  this section apply  to regu la tions o f  the  D ep artm en t 

o f  E n v iro n m en ta l C o n serv a tio n , b u t do not apply  to regulations o f

(1) a  board  o r com m ission  located in the D epartm ent o f  E nvironm en ta l 

C o n serv a tio n ; o r

(2) an y  o th e r o rgan izational en tity  located  in  the  D e p a rtm en t o f  

E n v iro n m en ta l C onservation  i f  the  organizational entity  is go v ern ed  by  a  b o a rd  w hose 

m em b ers  are  su b jec t to  co n firm ation  by the legislature.

(b) In  add ition  to  com p ly ing  with the notice requirem ents o f  A S 4 4 .62 .190 , a 

s ta te  ag en cy  to  w h ich  th is sec tion  applies shall

(1) fu rn ish  no tice  to persons w ho have p rovided  co m m en t to  the  state 

agency  u n d e r A S 4 4 .6 2 .2 1 0  on  earlie r versions o f  the proposed  adop tion , am endm ent, 

o r  repea l o f  the  reg u la tio n ; and

(2) p u b lish  the n o tice  o r  the In ternet.

(c) N o tw ith stan d in g  the  variance in con ten t au tho rized  by  AS 4 4 .6 2 .2 0 0 (b ), 

and  ex cep t as p rov ided  in (d) o f  this section, a  regulation that is adop ted , am ended , o r 

repea led  by a  sta te  agency  to w hich  this section applies m ay vary  in con ten t from  the 

su m m ary  sp ec ified  in  A S 44 .62 .200 (a)(3 ) i f  the subject m atte r o f  the  regu la tion  

rem ains the sam e and  the notice w as written so as to assure that m em bers o f  the public 

are  reasonab ly  n o tified  o f  the p ro p o sed  sub jec t o f  agency action  in o rd er fo r  them  to 

d e te rm in e  w h e th e r th e ir  in te rests  cou ld  be affected  by agency action  on  th a t sub ject.

(d) I f  a  sta te  agency  to  w hich this section  app lies rew rites  a  p roposed  

regu la tion , an  a m en d m en t o f  a  regu lation , o r an o rder o f  repeal a fte r it h as  com p lied  

w ith  A S  4 4 .6 2 .1 9 0 , 4 4 .6 2 .2 0 0 , and  44 .62 .210 , and if  the rew ritin g  su b stan tia lly  

changes the  substance  o f  the regu la tion , am endm ent, o r order, the sta te  ag en cy  shall, 

b efo re  adop tion , p ro v id e  no tice  and opportun ity  for pub lic  c o m m e n t u nder
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A S 4 4 .6 2 .1 9 0 (a )(2 ) -  (8), 4 4 .6 2 .2 0 0 , 44 .62 .210 , and  (b) o f  th is sec tion  fo r  the 

rew ritten  reg u la tio n , am en d m en t, o r  o rd er o f  repeal.

(e) I f  the  s ta te  agency  does no t prov ide the notice and  oppo rtu n ity  fo r pub lic  

co m m en t u n d e r (d) o f  th is section  fo r a  rew ritten  p roposed  regu la tion , am endm ent, o r 

o rd e r  o f  repeal b e c au se  it b e liev es  the rew riting  d id  no t su b stan tia lly  change  the 

su b stan ce ,

p u b lish ed  in  the  A la sk a  A d m in is tra tiv e  Journal, the  lieu tenan t g o v ern o r sha ll include 

the sta te  agency 's  exp lan a tio n  p ro v id ed  under (1) o f  this subsec tion  w ith  the  tex t o r  a 

su m m ary  o f  the  tex t o f  the  reg u la tio n , am endm en t, o r o rder o f  repeal.

(f) T he  p ro v is io n s  o f  (d) an d  (e) o f  th is section  do  n o t app ly  to  regu la tions  

(1 ) ad o p ted  u n d e r A S 44 .62 .260  to  m ake em erg en cy  regu la tions

p e rm an en t; o r

ex em p tio n  fo r a  p e rso n , p ro g ram , o r  s itua tion  in the sta te  from  federal requ irem en ts, 

o r  to  rev ise , in  a  m an n e r tha t reduces any burden  im posed  by a  federal requ irem en t, 

how  the federal req u irem en t w ill app ly  to a  person , program , o r situation  in  the state.

(g) I f  a  s ta tu te  is en ac ted  o r am ended rela ting  to a sta te  agency  to  w hich  this 

sec tio n  app lies , the  s ta te  agen cy  sha ll, w ith in  90  days a fte r the e ffec tive  da te  o f  the 

sta tu te  o r am endm ent, pub lish  no tice  in the m anner required  under A S 44 .62 .190(a)(1 ) 

th a t the c o m m iss io n e r  o f  the agency  does o r  does not find  regu la tions p resen tly  

n e cessa ry  to  im p lem en t, in te rp re t, o r  m ake specific  the sta tu te  o r  am en d m en t o r  to 

g overn  ap p licab le  p rocedu res.

(h) I f  a  s ta te  agency  to  w h ich  th is section  app lies pub lishes  no tice  u n d e r (g) 

o f  this section  that the com m issioner does not find  regulations presently  necessary , and 

the  c o m m iss io n e r  su b seq u en tly  finds that regu la tions are necessary  to im p lem en t, 

in te rp re t, o r  m ake sp ec ific  the  s ta tu te  o r am endm en t o r to  govern  app licab le  

p rocedu res, the ag en cy  shall, w ith in  90  days afte r the com m issioner's  rev ised  finding, 

pub lish  no tice  o f  the rev ised  find ing  in  the m anner required  under AS 4 4 .6 2 .190(a)(1).

(1) th e  sta te  agency  shall p repare  a  w ritten  exp lana tion  o f  the  reasons 

w hy  the req u irem e n t o f  (d) o f  th is section  does n o t apply; and

(2) w h en  the a d o p ted  regu la tion , am endm en t, o r  o rd er o f  repeal is

(2) th a t a re  n ecessa ry  to m eet federal requ irem en ts, to ob ta in  an

-5-
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(i) A  s ta te  ag en cy  to  w h ich  this section applies m ay no t take m o re  th an  tw o  

y e a rs  to  a d o p t reg u la tio n s  th a t the com m issioner o f  the agency  finds are  n ecessa ry  

u n d er (g) o r  (h) o f  th is section  un less the agency com plies w ith (j) o f  th is section . T he  

tw o -y ea r p e rio d  beg in s  on  the  date  o f  the com m issioner’s find ing  th a t reg u la tio n s  are  

necessary  u n d er (g) o r  (h) o f  th is section. H ow ever, the requirem ent o f  th is  subsection  

is n o t in tended  to  p ro h ib it the  agency  from  am ending  a  regulation  a fte r the regu la tion  

has been  adop ted .

O') I f  21 m on ths o f  the tw o-year tim e lim it established u nder (i) o f  th is section  

fo r the adop tion  o f  regu la tions e lapse  w ithout the agency adopting the regu la tions, and  

i f  the  agen cy  d e te rm in es  tha t ad op ting  the regu la tions w ill o ccu r la te r than  the  tw o- 

y ea r tim e lim it, the agency  shall p repare a  w ritten report contain ing  the reasons fo r the 

fa ilu re  and  su b m it the  rep o rt befo re  exp ira tion  o f  the tw o-year tim e lim it to the 

g o v e rn o r, the p res id en t o f  the senate , the speaker o f  the house, and  the  c h a ir  o f  the 

A d m in is tra tiv e  R eg u la tio n  R ev iew  C om m ittee  estab lished  under A S 24 .20 .400 .

(k) N o tw ith stan d in g  A S  44 .62 .300 , a  court m ay not h o ld  a  reg u la tio n  in v a lid  

fo r fa ilu re  to co m p ly  w ith  (g) - (j) o f  this section.

* S ec . 7 . A S 4 4 .6 2 .1 9 0 (d ) is repea led .

* S ec . 8. A S 4 4 .62 .213 , e n ac ted  by  sec. 6 o f  th is A ct, is repealed.

* S ec . 9. S ec tio n s  1, 10, an d  11 o f  th is A c t are repealed.

* S ec . 10. T he u n cod ified  law  o f  the S tate  o f  A laska is am ended  by add ing  a  new  section  

to  read:

A P P L IC A B IL IT Y  O F  A S 44 .62 .213 (g ) - (k). AS 44 .67 .213(g) - (k), add ed  by  sec. 6 

o f  th is A ct, app ly  to  the adop tion  o f  regu la tions under a . ‘atu te o r am endm ent i f  the e ffec tive  

d a te  o f  the  A c t en ac tin g  the s ta tu te  o r  am endm en t is the sam e as o r a fte r  the e ffec tiv e  date  

o f  sec. 6 o f  th is  A ct.

* S ec . 11. T he u ncod ified  law  o f  the S tate  o f  A laska is am ended  by add ing  a  new  section  j 

to  read:

A P P L IC A B IL IT Y  O F  O T H E R  N E W  PR O V ISIO N S. E xcep t as p rov ided  by  sec. 10, 

secs. 1 - 7  o f  th is A c t app ly  to the adop tion , am endm ent, o r repeal o f  a reg u la tio n  i f  the 

orig inal no tice u nder A S 44 .62 .190  o f  the adoption, am endm ent, o r repeal is g iven  on o r after 

the e ffec tiv e  d a te  o f  secs. 1 - 7  o f  th is  A ct.

HCS CSSB 24( ) - 6 -
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1 * Sec. 12. Sections 1 - 7, 10, and 11 o f  this Act take effect July 1, 2000.

* Sec. 13. Sections 8 and 9 o f  this A ct take effect July 1, 2005.
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TONY KNOWLES, GOVERNOR
DEPARTMENT OF LAW

OFFICE OF THE A TTORNEY GENERAL
1021 WEST4 '"AVENUE. SU ITE200 
ANCHORAGE. ALASKA 99501-1994 
PHONE. (907)269-3274
FAX: (907)278-7022

M arch 22, 2000

The H onorab le  P ete  K ott 
C hair, H ouse  Ju d ic ia ry  C om m ittee  
A laska S tate  H ouse  
State C apito l 
Juneau, A laska 99801

Re: H ouse  CS for CS for Senate B ill No. 24 (W ork D raft R, February  15, 2000)

D ear R ep resen ta tive  Kott:

O n February  7, 2000, at your invitation, I subm itted  a letter rev iew ing  W ork D raft 
P o f  Senate B ill 24 . Subsequently , the C om m ittee m oved to W ork  D raft E. Y esterday  I received  
W ork D raft R , w h ich  deletes one set o f  p rovisions from  the versions prev iously  u nder d iscussion  
and rearranges the o thers. B ecause  it w ill be d ifficu lt to  correlate  the com m ents on  W ork  D raft P 
w ith  the rearranged  sections o f  W ork D raft R, I am  subm itting  th is letter to specifically  address 
W ork D raft R. In substance, how ever, all o f  the  com m ents m ade in this letter are com m ents I 
have m ade before.

T he first six sections o f  W ork D raft R  apply to all agencies and rela te  to  the 
procedure lo r  g iv in g  notice o f  regulations. M y com m ents do no t address that portion o f  the bill.

S ection  7 o f  W ork  D raft R  w ould enact p rovisions aim ed at regu la tions p roposed  
by the D epartm en t o f  E nvironm ental C onservation  (DEC). T he first part o f  Section  7 is a 
m arked  expansion  o f  the pub lic  notice process for D EC regulations, including  am endm ents and 
repealers. It increases both  the  volum e o f  m aterial to be published  and the am ount o f  tim e 
required  to  co m p le te  the process. T he second part o f  Section  7 a ttem pts to  ensure that 
regulations are adop ted  soon after the effective date o f  the au thorizing  statute. B oth parts o f  
Section 7 are p rob lem atic  as curren tly  drafted.

A s you  know , Senate B ill 24 was first conceived as a broad regu lato ry  reform  bill 
govern ing  several agencies. A s a partial response to  industry and A dm in istra tion  concerns raised  
about that earlie r version , Section  7 o f  the bill has been  narrow ed to cover only D E C . Special 
adm in istra tive p rocedu res app licab le  to  only a sing le departm ent should appear in  the sta tu to ry  
title for that agency  (T itle 46 in  the case o f  the D epartm ent o f  Environm ental C onservation). 
C urrently , the s ta tu tes  a lready  contain  som e special departu res from  the A dm in istra tive
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Procedure A ct for D E C , and those are  codified in T itle 46. A n exam ple is AS 46 .35 .090 . To 
avoid  confusing  the public , the  new  statu tory  section proposed  in Section 7 should  be rev ised  to 
appear in T itle  46  ra ther than T itle  44.

I now  turn  to the particu lar subsections o f  the new  AS 44 .62 .213 , w hich  Section  7
w ould create.

Subsection  (b) p resen ts tw o technical issues tha t need  correction. F irst, the tnrust 
o f  subpart (1) apparen tly  is to  require the agency to provide continuing  notice to  com m enters  as 
the m ultip le  rounds o f  public  no tice  called for in subpart (d) go forw ard. In o ther w ords, i f  
som eone com m ents on the  first draft regu lation  put out to pub lic  com m ent, that person  should  
receive no tice  o f  any revised d raft fo llow ing  the first round o f  com m ent. I f  th is is the in ten t, the 
subpart shou ld  be c larified  by deleting  the w ords “on the" from  line 25 o f  page 4 and  rep lacing  
them  w ith the phrase: "under A S 44 .62 .210  upon a substan tia lly  sim ilar". O therw ise, the
language cou ld  require  no tice  to  peop le  who have com m ented  inform ally , ou tside o f  the 
A dm inistrative P rocedure A ct contex t and not on the record.

Second, subsection  (b), as sim ply an addition  to the lis t o f  requ irem en ts in 
AS 44 .62 .190 , should  be tied  to the lim itation in A S 44 .62 .190(c) that applies to tire o ther item s 
on  the list.

S ubsection  (d) requires a new  round o f  public notice and com m ent each  tim e the 
agency responds to prev ious com m ents by "substantially c h a n g in g ]  the  substance" o f  the 
proposed regu la tion , p rovided  the agency "would not norm ally  consider the change to be 
significant enough  to  require additional notice." The quoted language creates an uncertain  
standard. A s a practical m atter, the agency will feel it m ust go back out to com m ent i f  it m akes 
any change o th er than a  change to form  in response to public  com m ents. The p rocess will then 
be longer and m ore  expensive.

F requently , it is industry  that is m ost anxious to get new  regulations in place. A n 
illustration o f  ho w  this requ irem ent m ight operate in practice is found in the recen t p rocess o f  
adopting a site -spec ific  w ater quality  criteria  regulation for P o in t W oronzof. T he M unicipality  
o f  A nchorage, w h ich  operates a w ater treatm ent plant at the location, desired an im m ediate  state  
regulatory change to p ro tect itse lf  from  potential liability  for federal penalties. D E C  took the 
new  criteria  from  public  notice through adoption in four m onths. H ow ever, the adopted version  
o f  the regu la tion  contained  a substan tive change from the p roposed  version, because a  criterion  
had been p roposed  for total chrom ium  w hereas it becam e apparen t that the lim it shou ld  apply to 
only one type o f  chrom ium . H ad SB 24 been law, the agency would have had  to put the 
regulation out to  a second round o f  com m ent. This w ould have lengthened the p rocess from  four 
m onths to at least seven, and m ade it im possible to m eet the m unicipality 's  target date fo r pu tting  
the new  regu la tion  in place.
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S ubsection  (e) requires the agency to explain  a negative, tha t is, to pub lish  an 
explanation  o f  w hy subsection  (d) does not apply to a particu lar situation. T he benefit o f  this 
added effo rt and expense, in  term s o f  inform ing the public, is questionable.

S ubsection  (f) a ttem pts to  create certain  exceptions to the m ultip le  no tice  rounds 
envisioned by subsection  (d). E xcep tion  (2) is vague, and it w ould  be risky to rely  on it. It 
speaks o f  reducing  "any burden  im posed by a federal requirem ent" in connection  w ith  a 
"situation in  the  state." W hether a  particu lar requirem ent im poses o r re lieves burdens often 
depends on o n e ’s po in t o f  v iew , and to avoid this uncertain ty  and the a ttendant risk o f  litigation 
the agency is like ly  to  choose to re-notice. N ote that the P o in t W oronzof regu la tion  w ould not 
have qualified  w ith  any degree o f  confidence for c ither o f  the listed exceptions.

Subsections (g) through (j) appear to  be aim ed at requ iring  D E C  to announce its 
intention to adopt, o r  no t to adopt, regulations as soon as the au thorizing  statu te is passed , and to 
com plete th e  p rocess o f  p roposing  regulations w ithin tw o years. The p rem ise  o f  these 
subsections is unreliable: they are based on the assum ption that each regulation  d raw s on ? 
single au tho riz ing  sta tu te  and tha t the statu te is static. Instead, m ost regulations d raw  on m ultip le 
statutes, all enacted  at d ifferen t tim es and all am ended from  tim e to  tim e. A pply ing  the tim e 
lim its im posed  by subsections (g)-(j) w ould  frequently  entail guessw ork.

A dding  to the confusion  is Section 12 o f  W ork Draft R , the app licab ility  p rovision  
for Section 7. T hat section  m akes the tim e lim it p rovisions applicable only to regulations for 
w hich "the" s ta tu to ry  authority  com es from  an act w ith an effective date on  or afte r July 1, 2000. 
A gain, the m ultip le  bases o f  au thority  fo r m ost regulations, and the tendency o f  sta tu tes to be 
am ended from  tim e to tim e, m akes this provision difficult to pu t into practice.

T he d ifficu lty  o f  applying these subsections w ould be a serious problem  indeed if  
regulations cou ld  be invalidated  because som e later litigant w as able to convince a court that a  
deadline had been  m issed. L ines 19-20 o f  page 6 appear to be aim ed at p reven ting  that from  
occurring. H ow ever, to be fully effective in this regard, line 20  m ust be changed to "to com ply 
w ith subsections (g) th rough  (i) o f  this section."
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T hank  you  for the  opportunity  to com m ent on  W ork D raft R  o f  Senate Bill 24. 
Should the  com m ittee  require fu rther inform ation, please do no t hesita te  to  ask.

cc: T he H onorab le  D ave D onley  (by fax and hand delivery)
C om m ittee  M em bers, H ouse Judiciary  
C om m issioner M ichele B row n 
P at P ourcho t 
Shari K ochm an  
Jan ice A dair 
C hrystal Sm ith  
D eborah  B eh r

Sincerely,

B R U C E  M. B O TELH O  
A T T O R N E Y  G E N E R A L



Senator Dave Donley
A L A S K A  S T A T E  L E G IS L A T U R E

S ec t io n a l  A n a l y s is  
House CS for CS for S enate B ill 24  ( )

1 - L S 0 2 7 4 \ R  (2/15/00)

S ectio n  1 -  P rovides that this act shall be called the Alaska Regulations Reform Act.

S ectio n  2 -  A llo w s the lieu tenant governor to require state agencies to use  
abbreviated  public n otices in new spapers o f general circulation and in trade and  
in d u stry  publications.

S ec tio n  3 -  A m en ds A rticle 2 o f the A dm inistrative Procedure A ct a llo w in g  the 
lieu ten ant governor to p rov id e internet notice o f regulations o u tsid e  the sco p e  o f 
A S 44.62.040. This change is consistent w ith  the sections o f  the bill d ed icated  to 
creating  m ore efficiency in  the A dm inistrative Procedure A ct by a llo w in g  for 
abbreviated , printed notices w hich  direct interested  parties to m ore detailed  
in ternet notices.

S ec tio n  4 -  A m en d s 44.62.190(a) by recognizing  the advances in tech n ology  
aw a y  from  broadcast m ed iu m  and print to on line services. It d eletes reference to 
a broadcast notice p rov id in g  the nam e and the date o f the publication  w h ere  the 
fu ll text o f a public notice can be found. If left in the law , this section  w o u ld  
defeat the p u rp ose o f  abbreviating public notices and a llow in g  for the increasing  
u se  o f in ternet capabilities. This section  broadens the opportun ities for the 
public to receive notice beyond  m ail or publication.

S ectio n  5 -S u b stitu te s  the w ord  "furnish" for "mail" in order to conform  A rticle 
4 o f  the A dm in istrative Procedure A ct -  dealing w ith  the procedure for ad op tin g  
regulations.

S ec tio n  6 -  A m en ds the contents o f public notices, to a llow  for abbreviated  
notices in  print. AS 44.62.200(a)(7) replaces A S 44.62.190(d). A bbreviated  n otices  
w ill include:

1. A statem ent o f the tim e, p lace and nature o f proceed in gs for adoption , 
am endm ent, or repeal o f the regulation; (current law)

V ice -C h a ir , Senate F inance C om m ittee • Cha ir, Capita l Budget Subcom m ittee ■ C o -C h a ir , A nchorage Caucus 
_________M em ber: Senate Jud ic iary  C om m ittee • Senate L ab o r &  Com m erce  Com m ittee  » L eg is la tive  C ounc il_______

January-May: STATE CA P ITO L  • JUNEAU , ALASKA  • 99801-1182 • (9 07 ) 465 -3892 • FAX : (9 07 ) 465-6595 
June-Decetnbcr: 716 W . 4TH AVE. • STE . 430 • ANCHORAGE, A LA SKA  • 99501 • (9 07 ) 269 -0234 • FAX : (9 0 7 ) 269-0238 

www.akrepul>Iicans\org/I)onlcy.htm  • www.lcgls.slate.ak.us/scnale/donley.htm
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2. O th e r  m a t te r s  p r e s c r ib e d  by  a  s ta tu te  a p p lic a b le  to  th e  sp e c if ic  a g e n c y  
o r  to  th e  sp e c if ic  r e g u la t io n  o r  c la ss  o f  r e g u la tio n s ;  (current law)

3. A  b r ie f  g e n e ra l  d e s c r ip t io n  o f  th e  p r o p o s e d  su b je c t  o f  a g e n c y  a c tio n , 
h o w  m o re  d e ta i le d  in fo rm a t io n  m a y  b e  o b ta in e d , a n d  th e  n a m e  o f  th e  
a g e n c y  c o n ta c t  p e r s o n , {new language)

S e c tio n  7 - A S  44.62  is  a m e n d e d  b y  a d d in g  a  n e w  s e c t io n — A S 44 .62 .213  
Additional procedural requirements for certain state agencies. T h is  s e c t io n  is th e  
c o r p u s  o f  th e  p i lo t  p r o g r a m  c re a te d  in  th is  le g is la t io n . T h is  s e c t io n  s e ts  o u t  
a d d i t io n a l  p r o c e d u r a l  r e q u i r e m e n ts  fo r  th e  D E C , b u t  n o t  fo r  r e g u la t io n s  
p r o d u c e d  b y  a n y  D E C  b o a rd ,  c o m m is s io n  o r  a n y  o th e r  o r g a n iz a t io n  w i th in  th e  
D E C  w h o s e  m e m b e rs  a re  c o n f i rm e d  b y  th e  le g is la tu re  (as s e t  o u t  in  s u b s e c t io n  
(a).

S u b s e c t io n  ( b ) - I n  a d d i t io n  to  th e  n o tic e  r e q u i r e m e n ts  c u r r e n t ly  in  s ta tu te  
u n d e r  A S  44 .62 .190  (Notice of proposed action), SB 24 a d d s  s e v e ra l  m o re  
re q u ir e m e n ts :
•  F u r n is h  n o tic e  to  p e r s o n s  w h o  h a v e  p r o v id e d  c o m m e n t  to  th e  s ta te  

a g e n c y  o n  th e  p r o p o s e d  a d o p tio n , a m e n d m e n t  o r  r e p e a l  o f  a 
r e g u la tio n ;

•  P u b l is h  th e  n o tic e  o r. th e  in te rn e t ;

S u b s e c t io n  (c)—  T his subsection ’s language m irrors the language curren tly  in 
s ta tu te  u nder AS 44 .62 .200(b) with the exception o f  the w ord “original" w hich is 
deleted  from  betw een the w ords “the" & “notice” on page 4, line 30. By deleting 
the w ord “original" th is sec tio n ’s requirem ents app y to all subsequent notices, as 
w ell as the orig inal.

S u b s e c t io n  (d )—  If a n  a g e n c y  to  w h ic h  th is  s e c tio n  a p p l ie s  r e w r i te s  a 
p r o p o s e d  r e g u la t io n , a n  a m e n d m e n t  o f  a  r e g u la tio n , o r  a n  o r d e r  o f  r e p e a l  
a f te r  c o m p ly in g  w ith  A S  4 4 .62 .190 ,44 .62 .200  & 44 .62.210, a n d  if d ie  
r e w r i t in g  s u b s ta n t ia l ly  c h a n g e s  th e  c o n te n t  o f  th e  o r ig in a l  r e g u la t io n , b u t  
th e  a g e n c y  w o u ld  n o t  n o r m a l ly  c o n s id e r  th e  c h a n g e  to  b e  s ig n if ic a n t  
e n o u g h  to  r e q u ir e  a d d i t io n a l  n o tic e  u n d e r  th e  a fo r e m e n t io n e d  s ta tu te s ,  
b e fo re  a d o p t io n ,  th e  s ta te  a g e n c y  s h a ll  p r o v id e  n o tic e  a n d  o p p o r tu n i ty  fo r 
p u b l ic  c o m m e n t  u n d e r  A S  44 .62 .190 (a)(2 )-(8 ) ( e x c lu d in g  r e p u b l is h in g  in  
th e  n e w s p a p e r ) ,  44 .62  200, 44.62 .210  a n d  (b) o f  th is  s e c tio n .

S u b s e c t io n  (e) -  If a n  a g e n c y  to  w h ic h  th is  s e c tio n  a p p lie s  fa ils  to  m e e t  th e  
r e q u i r e m e n ts  o f  (d ) o f  th is  s e c tio n  b e c a u s e  th e y  fee l th a t  th e  c h a n g e  is  n o t  
s u b s ta n t ia l ,  th e  a g e n c y  m u s t:
•  P r e p a r e  a w r i t t e n  e x p la n a t io n  o f  th e  r e a s o n s  w h y  th e  r e q u i r e m e n t  o f

(d ) o f  th is  s e c t io n  d o e s  n o t  a p p ly ;  a n d
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•  The lieu ten ant governor shall p u blish  the state agen cy 's  exp lanation  in  
the A laska A dm in istrative Journal w ith  the text or a sum m ary o f the  
text o f  the regulation , am endm ent, or order o f repeal.

S u b sec tio n  (f)—  This su bsection  exem p ts em ergen cy  regu lations, 
regu lations necessary to m eet federal requirem ents, or regu lations that 
reduce the regulatory burden  o f the public from  the p ro v is io n s o f (d) & (e) 
o f th is section .

S u b sec tio n  (g)—  This subsection  requires a state agen cy  to w h ich  this 
section  ap p lies to publish  a notice, as dictated in  AS 44.62.190(a)(1), w ith in  
90 d ays after the date o f  enactm ent that the agen cy  w ill or w ill not  
p rop ose  and  adopt regu lations to im p lem en t the statute, if it is n ot  
exp ressly  required to prepare regulations w ith in  said  statute.

S u b sec tio n  (h)—  C reates a tw o year tim e lim it for the ad op tion  o f  
regu lations for state agencies tc w h ich  this section  ap p lies  (the DEC).

S u b sec tio n  (i) -  If the agen cy  (DEC) determ ines that th e a d op tion  o f  the 
regu lations w ill n o t be com pleted  w ith in  the tw o year tim e lim it o f  (i), the  
state agen cy  shall prepare a w ritten  report con tain ing  the reasons for the 
failure and w ill subm it the report before 18 m onths o f  the tw o year tim e  
lim it have elapsed  to the president o f  the senate, speaker o f the h ou se , and  
the A dm in istrative  R egulation  R eview  C om m ittee.

S u b sec tio n  (j)—  This subsection  sets out criteria that a llo w s the agen cy  to 
disregard the p rov ision s o f (h) & (i) o f  this section .

S ec tio n  8 -  R epeals AS 44.62.190(d) w hich  w as replaced b y  A S 44.62.200(a)(7)—  
in  section  6 o f  this legislation .

S ec tio n s  9 -1 3  & 15 -  T hese sections o f the bill set the su n set c lause for section s 1 
& 7 at five years -se c t io n  7 creates the p ilot program  for the p rom u lgation  o f  
regulations.

S ectio n  14 -  Sets the effective date o f  this A ct at July 1, 2000.

SB 24 Sectional Analysis 3
J-LS0274\Il (2/15/00)
March 17, 2000 
DD/hrn



R e s p o n s e s  to  th e  T e s tim o n y  o f  C hris  Ke n n e d y

1. SB 24 applies only to the DEC, but SB 24 is written so that the law would be 
placed in AS 44, rather than title 46 (the DEC title).

During the evolution o f SB 24 there have been many changes to the bill. Most 
notably, is the reduction in the number of agencies to which it applies. This is why it 
was originally written into title 44. However, it remains in title 44 because o f the 
fu ture possibility that the program could be expanded to other agencies. SB 24 is 
written in such a way that allozvs this to happen quite easily, whereas if  it zvas placed 
in title 46 a substantial rewrite ivould be needed in order to add another agency.

2. The new standards in SB 24 (Sec. 3 (1)(A) are novel. The courts will have a 
difficult time deciphering their meaning.

Perhaps. The novel approach has been taken in order to hold an agency more 
accountable and to require it to follow these strict standards before it promulgates 
regulations. The administration seems to believe that the status quo is working; yet 
from everything zve hear it is not. M any citizens are unhappy zoith hozv regulations 
are promulgated and the first standard of this section zvas created to respond to some 
of those concerns. The test provided in (I)(A) is more stringent in order to ensure that 
the administration does not ignore the intent o f the statute when promulgating 
regulations. Although the old test has been in place since 1959 and has been tested, 
it is clearly not working to the satisfaction o f many citizens, industry groups and 
legislators. However, it should also be noted that after considering the comments o f 
the administration and various groups it became apparent that i f  a stricter test is 
created fo r  the agency, then the burden on the person challenging the regulation 
needed to be more stringent, thus the language clear and convincing evidence was 
used. This was done to allay the fears expressed by the administration and industry 
groups that the more stringent test would create more opportunities for the regulation 
to be challenged

3. T he test in part B o f section 3 is untested and troubling because it inserts 
courts into the public process o f determ ining w hether a benefit is truly 
public or not.



The language used in this standard was actually borrowed from the 
Alaska Forest Practices Act and though it is not the exact same 
language, it would not be accurate to say that this standard is a 
completely novel approach either.

4. Amending regulations is problematic due to the way Sec 5 reads on the applicability 
of this statute. When a regulation is amended after the enactment of the new test, but 
only in part, is the entire regulation subject to the new test or is only the new 
language?

Checking with legal

5. Section 5(a) makes some provisions of the bill apply only to regulations if the 
statute giving authority for those regulations has an effective date of July 1, 
2000 or later. This may become problematic when a regulation derives 
authority from a combination of statutes with various effective dates.

Checking with legal.

6. The language in Section 4 seems vague and should be clarified to require 
DEC to mail (now furnish) notices only to those who have formally 
commented on an earlier draft of the regulation.

Checking with legal.

7. The w ord "mail" in Section 4 seems to narrow and should be changed to 
"furnish" to allow for electronic mailing.

The word "mail" has been changed to "furnish" in the in the CS.

8. Subsection (c) of Section 4, requiring a written explanation by DEC is an 
invitation for lawyers to simply produce boilerplate explanations and is 
unlikely to produce any material that is genuinely informative.

This requirement appears to be a reasonable ivay to encourage agencies to inform the 
public and help the public understand the intent o f the Department. This argument 
does not appear to have much merit and the public will likely find  these explanations 
valuable.

9. Subsection (e) requiring a new round of public comments whenever the 
Departm ent has substantially changed the substance of a proposed regulation 
would be too costly, would slow the process and would not be effective.



This section is really the heart of the bill. It is a policy call as to how much 
accountability one believes that the Department should have zvith the public.

10. Exceptions to (e) are too vague (except num ber 1) to be of any real use.

Subsection (2) on Page 4: represents an effort to acknowledge previous department 
testimony that federal requirements need to be considered. Subsection (3) has been 
removed from the new CS, since Rep. Murkozvski pointed out that it could be used by 
the Department to get around having to provide another public notice.

11. Subsections (J) should be expanded to include (H)-(J) so that it would give 
DEC more flexibility to meet the two-year requirement to enact regulations.

Again, this represents a policy decision. There are no technical or legal problems zvith 
this expansion, but it zvould take the heart out o f the requirement the Department 
promptly enact regulations to carry out the zvill of the Legislature.



Senator Dave Donley
A L A S K A  S T A T E  L E G IS L A T U R E

C h a n g e s made in CS t o  SB 24 (i -lso274\p>

W o rk in g  f ro m  w o rk  d r a f t  SB 24 (1 -L S 0274 \P ) th e  ch an g es  a r e ;

1. P. 2, L ine 29: D elete “m ail” and insert “fu rn ish” in its place.

2. P. 4, L ine 8: D elete subsection (3)— entire line.

3. P. 5, L ines 9-10: Language was added  to require the departm en t to p rov ide  a 
report exp lain ing  their “good faith effo rt” if  they  chose to u tilize  th is c lause  to 
c ircum vent the requirem ents o f (i) and (j).

4. A  five year sunset c lause w as added  for the m aterial in version *P\

5. S enator L em an’s am endm ent w as incorporated  into the new C S. Senator 
L em an’s am endm ent is not covered by the sunset clause.

V ice -C h a ir , Senate F inance Com m ittee  • C ha ir. C ap ita l Budget Subcom m ittee • C o -C h a ir , A nchorage  Caucus 
M em bc .: Senate Jud ic iary  C om m ittee » Senate L a b o r &  Com m erce  Com m ittee • L eg is la t iv e  C ounc il

Janunry-May: STATE CA P ITO L  « JUNEAU , A K  • 99801-1182 • (9 0 7 ) 465 -3892 • FA X : (9 0 7 ) 465 -6595 
Junc-Dcccmbcr: 716 W . 4TH AVE . • STE . 430  • ANCHORAGE. A K  • 99501 • (9 0 7 ) 269 -0234 • FA X : (9 0 7 ) 269-0238
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TESTIMONY OF RICHARD HARRIS 
SENIOR VICE PRESIDENT, NATURAL RESOURCES 

SEALASKA CORPORATION 
IN  SUPPORT OF HCS CS SB(24) (VERSION P)

BEFORE THE HOUSE JUDICIARY COMMITTEE 
FEBRUARY2, 2000

SEALASKA CO RPO RA TIO N  IS TH E A N C SA  REG IO N A L 

CO RPO RA TIO N  FO R  SO U TH EA ST A LASKA. O N  BEH A LF OF O U R 

16,000 SH A REH O LD ERS, SEALASKA IS A C T IV E LY  EN G A G ED  IN 

AN ARRA Y OF R EG U LA TED  ECO N O M IC A C TIV ITY , IN CLU D IN G  

M IN ING AND CO M M ERCIA L FO RESTRY.

SEA LA SK A  IS PLEA SED  TO SU PPO R T TH E PRO PO SED  

COM M ITTEE SU BSTITU TE FO R  SB 24, AN D W E H A V E A LSO  BEEN 

ASKED TO CO N V EY  TH E SU PPO RT OF TH E A LA SK A  FO REST 

A SSO CIA TIO N , OF W H ICH  SEA LA SK A  IS A M EM BER. TH E 

V ERSIO N  OF SB 24 TH A T IS BEFO RE Y O U  IS TH E R ESU LT OF 

CO N SID ERA BLE EFFO R T O N  THE PA R T OF SEN A TO R  D O N LEY  TO 

A CH IEV E TA N G IB LE A N D  SIG N IFICA N T R E G U L A T O R Y  REFORM  

W ITH O U T RU N N IN G  TH E RISK  OF FU R TH ER  IN V O LV IN G  THE 

COURTS IN TH E M A K IN G  OF STATE N A TU R A L  RESO U RCE 

POLICY.

EA RLIER V ERSIO N S OF THIS BILL W O U LD  H A V E REQ U IRED  

ADEC TO PERFO RM  A  C O ST/BEN EFIT A N A LY SIS O F CERTA IN



I

NEW  REG U LA TIO N S. W HILE T H E  BEN EFITS OF THAT 

REQ U IREM EN T ARE OBV IOUS, M A N Y  W ERE CO N CERN ED  THAT 

THE REQ U IREM EN T M IG H T INVITE LITIG A TIO N  O V ER W HETHER 

PA RTICU LA R COSTS OR B E N E F IT S -A N D  PA RTICU LA RLY  

D IFFICU LT-TO -Q U A N TIFY  EN V IRO N M EN TA L C O S T S -W E R E  

GIV EN A D EQ U A TE W EIGH T IN THE BA LA N CIN G  PROCESS.

TO FIND A STAN DARD TH A T M ET THE LEGISLATION'S 

O RIG IN A L GOAL, BU T DID N O T RA ISE THE RISK  OF INCREASED 

LITIGA TIO N, THIS BILL NOW  BORROW S FROM  A LA SK A 'S FO REST 

PRACTICES A C T -A  PIECE OF LEG ISLA TIO N  W ITH W HICH 

SEA LA SK A  IS U N IQ U ELY  FAM ILIAR.

TH A T LEG ISLA TIO N , AS YO U KNOW , IS TH E PR O D U CT OF A 

CON SENSUS REA CH ED  BY ALA SK A 'S R ESO U RCE A G EN CIES, 

EN V IRO N M EN TA L GROUPS AN D THE R EG U LA TED  IN D U STRY  IN 

1990. TH A T LEG ISLA TIO N  SERV ES AS A  M O D EL FOR 

COO PERATIVE, SCIEN TIFICA LLY -BA SED  RESO U RCE

REG U LA TIO N , A N D  ITS 10-Y EAR H ISTO RY  PROVES THAT 

LITIG A TIO N  DOES NOT HA VE TO BE A PA R T  O F M O D ERN  

EN V IRO N M EN TA L M A N A G EM EN T.
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ON E OF TH E PR O V ISIO N S TH A T A L L  TH E PA RTIES AG REED 

TO IN  T H E IR  U N A N IM O U S EN D O RSEM EN T OF TH E FO REST 

PR A C TIC ES A CT W AS SECTIO N  080(D ), W HICH PRO V ID ES TH A T 

D N R  CA N N O T A D O PT REG U LA TIO N S TH A T IM PO SE COSTS ON 

THE IN D U ST R Y  UN LESS TH O SE R EG U LA TIO N S W ILL PRO D U CE 

"SIG N IFICA N T BEN EFITS TO PU BLIC  RESO U RCES."

I CA N  TELL YOU, FR O M  EX PERIEN CE, TH A T THIS SIM PLE, 

STR A IG H TFO R W A R D  STA N D A R D  HAS HAD A  SIG N IFICA N T 

IM PA C T IN  EN SU RIN G  TH A T TH E  PU L E S IM PO SED  O N  O U R 

IN D U STR Y  H A V E A C LEA R  PU BLIC JU STIFICA TIO N . IT  IS A 

STA N D A R D  TH A T M A K ES THE A G EN C Y  JU STIFY  W H A T IT  IS 

D O IN G , A N D  IT  M A K ES THE A G EN C Y  TH IN K  EV ER Y  TIM E IT 

PRO PO SES A N EW  RU LE TH A T INCREASES PR IV A TE-SEC TO R  

COSTS.

BU T IT IS EQ U A LLY  IM PO RTA N T IN W H A T IT D O ES N O T  

DO. IT DO ES N O T FO R C E TH E A G EN CY  INTO A N  ESOTERIC 

W EIG H IN G  OF COSTS A N D  BEN EFITS. AND PA RTLY  FO R  TH A T 

REA SO N , IN ITS 10-Y EA R HISTORY' IT HAS PR O V O K ED  N O  

LITIG A TIO N  O F W HICH W E A RE AW ARE.

3



ON PA G E 2, LIN ES 8-10, O F D R A FT "P" OF SB 24, YO U W ILL 

FIN D AN A D A PTA TIO N  OF TH A T FO R EST  PR A CTIC ES STA N D A RD  

W H ICH , IF  THIS BILL IS EN A C TED , W O U LD  A PPL Y  TO A RA N G E 

OF AD EC PROGRA M S. W E B ELIEV E, IN  THE L O N G  RUN, TH A T 

EN V IRO N M EN TA L R EG U LA TIO N  IN  A LA SK A  SH O U LD  BO RR O W  

EV EN  M O RE H EA V ILY  FROM  TH E SU CCESSFU L EX PER IEN C E OF 

THE FO R EST PRA CTICES ACT. B U T W E CO M M EN D  SEN A TO R 

DO N LEY  FO R TA K IN G  THE FIR ST  STEP IN TH A T REG A RD , AN D 

W E EN TH U SIA STICA LLY  SU PPO R T THIS LEG ISLA TIO N .

4



‘ FEB -07 -0 0  MOM 1 1 :3 2  AM AG'S ANC ENVIRONMENTAL FAX NO. 9 07  2 78  7022

W I 0 F

DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

TONY KNOWLES. GOVERNOR

IDS 11 VEST A "  A VERVE, SUITE 200 
ANCIIORsUjE, ALASKA 99S0I-J994 
EHONE: (907)269-5274
TAX: (907)278-7022

February 7, 2000

The H onorab le  P e te  K o tt 
Chair, H ouse Jud ic iary  C om m ittee 
A laska State H ouse  
State C apito l 
Juneau, A laska  99801

Re; H ouse  CS fo r CS fo r Senate Bill N o. 24 (W ork D raft P , January  2 6 ,2 0 0 0 )

Dear R epresen tative  Kott:

T his letter rev iew s the  w ork  draft o f  Senate B ill 24 d iscussed  in the H ouse 
Judiciary  C om m ittee  on  F ebruary  2, 2000. I w rite a t your inv itation  to  deta il the concerns I 
raised in  oral testim ony  to  the C om m ittee  on  that date. 1 am grateful fo r the opportunity  to 
subm it these com m ents.

W ork  D raft P  o f  Senate B ill 24 has th ree m ain  features, all o f  them  special 
p rovisions a im ed  a t regu lations p roposed  by the D epartm ent o f  E nvironm ental C onservation 
(DEC). T he firs t featu re , found in  Section  3 o f  the bill, is a  change in  the standard  o f  rev iew  for 
D EC regulations. T he second  featu re  is a  m arked expansion  o f  the  pub lic  no tice p rocess, bo th  in 
volum e o f  m ateria l to be published  and  in  the am ount o f  tim e requ ired  to  com plete  the  process. 
F inally , the bill a ttem pts to  ensure th a t regulations are adopted soon  after the  effective date o f  the 
au thorizing  sta tu te .

A s you  know , Senate B ill 24 w as first conceived as a  broad regu lato r)' reform  bill 
governing several agencies. A s a  partia l response to industry  and A dm in istra tion  concerns raised  
about tha t earlie r version , the  b ill has been  narrow ed to  cover o n ly  D EC. Special adm inistrative 
procedures ap p licab le  to on ly  a sing le  departm ent should  appear in  the  statu tory  title  for that 
agency (T itle  46  in the  case o f  the D epartm ent o f  Environm ental C onservation). C urrently , the 
statutes a lready  con ta in  som e special departures from  the A dm inistra tive P rocedure  A ct for
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D EC , and those a re  codified in  T itle  46 ; an exam ple is A S 46.35.090. To avo id  confusing  the 
public , the substan tive  p rov isions o f  SB 24 should  be rev ised  to appear in  T itle  46 ra ther than 
T itle 44.

I n o w  turn  to  the  specific  p rovisions o f  the  bill, taken in  order. R eferences to page 
and line num bers arc  to  W ork D raft P.

Section  2 o f  the  bill rem oves D E C  from  the curren t s tandard  under w hich 
regulations are  tested  in the  courts. T he  p resen t standard  h as  been in  effect s ince  1959, and its 
m eaning is no  lo n g er sub ject to  uncerta in ty  in litigation.

Section  3 lays o u ' a rep lacem ent standard  for D EC regu lations. It is a w holly  
novel standard  m ade  up  o f  w ords entirely  new  to  the statu tes, such  as "thw arts" and 
"circum vents." C ourts w ou ld  a ttem pt to  give each o f  these w ords m eaning , and  w ould  assum e 
that the  overall m eaning  m u st be d ifferen t from  the 1959 language or the A laska State 
L egislature w o u ld  n o t have gone  to the  trouble  to  change it. B eyond  that, th e  outcom e o f  
litigation  under th is  standard  w o u ld  be uncertain . This uncertain ty  m akes th e  rep lacem ent 
standard undesirab le , because it reduces the ability  o f  bo th  stakeholders and state  officials to 
pred ict w hether a  court w ould  uphold  a regulation. U ncerta in ty  in terferes w ith  business and 
governm ent p lann ing  and  adds to  legal expenses.

I t lias been  suggested  tha t the new  standard  is m odeled  on the  F o rest P ractices A ct 
language found  a t A S  41 .17.080(d). T h a t provision reads: "The com m issioner shall adopt only 
those regu la tions necessary  to  accom plish  the purposes o: th is chap ter and  shall avoid 
regulations tha t increase  operating  costs w ithou t y ield ing  sign ifican t benefits  to  pub lic  
resources." T he  language found at lines 3-17 o f  page  2 o f  the w ork d raft o f  SB 24  has been 
greatly  altered  from  th is m odel. M ore  fundam entally , A S 41. i 7.080(d) is m ere ly  an  overlay  to 
the 1959 standard . T here  is no para lle l in the F orest P ractices A ct to  S ection  2 o f  SB 24, and 
forestry  regu la tions have  not been  exem pted  from  the coverage o f  A S 44 .62 .030 . W ere SB 24 to 
parallel the F o rest P ractices A ct, Section  2 o f  SB 24 w ould  be e lim inated  and Section  3 w ould  
sim ply  add the  language o f  AS 41 .17 .080(d) to  AS 46 .03 .020(10), o r w ou ld  use  tha t language to 
replace the cu rren t tex t o f  A S 46 .03 .024 . A s D EC has po in ted  out, A S 46 .03 .024  is  a counterpart 
to  the F orest P ractices A ct language th a t already applies to D EC .

A ppearing  as it  does as a freestanding standard o f  rev iew , the  cost-benefit 
com parison  in  lines 8-10 o f  page  2 o f  the w ork draft is especially  problem atic. A  court cannot 
uphold  a regu la tion  w ithout find ing  that it y ields "significant"and "public" benefits to 
counterbalance any "m aterial" costs im posed  on  any industry o r o ther deve lopm en t activity. 
This enlists the  A laska  Superior C ourts in w eighing  w hat is a  benefit, w hat is a  significant 
benefit, and w hat is a public  benefit. It is a ro le that, as  the  A laska  S uprem e C ourt has 
som etim es recogn ized , is inappropria te  fo r the jud ic ia l branch.
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T he fo llow ing  exam ple illustrates the k ind  o f  w eighing  tha t w ould  be involved. 
D EC issues specia l regulations, se t ou t a t 18 A A C  70 .230-236, to p rov ide  particu la r industrial 
facilities w ith locally  relaxed  w ater quality  standards a llow ing  those facilities to  d ischarge m ore 
w aste into the  w ater th an  federal and state law  w ould  o therw ise perm it. T hough  these site  
specific regu la tions typ ically  do n o t im pose a cost on  the industry  that requests  and receives 
them , they m ay  im pose  costs on another "industry'" tha t shares the sam e resource. F o r exam ple, I 
recently  w orked  on  a  case w here the state was adverse to  certa in  p lain tiffs seek ing  to  b lock  oil 
developm ent o f  the A lp ine  field. Som e plaintiffs c la im ed stand ing  to  sue by asserting  tha t they 
w ere in the business o f  tak ing  paying  clients on eco tourism  trips in  the C olv ille  R iver delt3. 
U nder SB 24 , such  a g roup—as a  m em ber o f  the  tou rist industry—m ight c la im  the  special w ater 
criterion  affected  its operation. It w ould then be in a position  to invalidate the regulation  unless 
the regu la tion  crea ted  a significant and public benefit. W hile  the state  w ould a rgue  otherw ise, 
som e ju d g es  m igh t v iew  the benefit conferred by a w ater qualiLy standard ad justm en t ex tended  to  
a  single com pany  as ne ither sign ificant nor public , bu t ra ther a  private benefit. B y  in troducing 
such  uncertain ty  into the process, SB 24 would m ake it hard fo r industry  o r governm en t to  know  
w hich  regu la tions m ay  be relied on  and wliich m ay la ter be  invalidated .

F urther d ifficulties em erge w hen Section  3 is view ed in  con junction  w ith  Section 
5 on applicability . SB 24 applies only to new  regulatory  actions begun after Ju ly  1 o f  th is  year. 
The p rob lem  arises because m o st DEC regulatory  ac tions are am endm ents to  ex isting  
regulations, in  o rder to m ake them  clearer, to respond  to  p roblem s poin ted  ou t by the regu la to ry  
com m unity , o r to respond To changing conditions or am endm ents to  statu tes. A n  am endm ent 
m ay only  change, fo r exam ple, the last three w ords o f  a sentence. Later, i f  that regu la tion  w'ere 
challenged, the court w ou ld  have to  rev iew  three w ords o f  th e  sentence under one  standard and 
the o ther w ords u nder another standard. W ithin a few  years, the D E C  regu la tions w ould  be a  
B yzantine tang le  o f  fragm ents covered by  the o ld  standard and  fragm ents covered  b}r the new  
test.

It is no a. sw er to th is  problem  to m ake SB 24  apply  retroactively . That so lu tion  
w ould  reopen  all ex isting  regulations, even those that have already  been upheld  in  court, to  new  
challenges based  on the  changed standard o f  review , renew ing  opportunities fo r gadfly litigants 
to  press agendas th a t have p rev iously  failed.

A  technical p roblem  w ith Section 3 is its use o f  "burdens o f  p ro o f1 in  connection 
w ith  the standard  o f  rev iew  for regulations. W hether o r not a regulation  m eets the standard  o f  
rev iew  is trad itionally  a question  o f  law, not a question  o f  fact. T he court m ust reach  the  sam e 
conclusion  abou t the  valid ity  o f  a  regulation  regardless o f  w ho is testing  it and regard less o f  w hat 
"evidence" is b rough t before the court; after all, a  regulation cannot be valid law  fo r one person  
and invalid law  for another, or serious equal protection issues would ensue. F o r th is reason  
courts te s t regu la tions using  the  pub lic  record o f  leg islative contex t and in ten t. W hile parties 
m ay help  to illum inate  this record  to  the court th rough briefing , in  the end the  court is to exam ine 
the issue ob jec tive ly  and to consult all relevant leg isla tive  sources on  its ow n. T he concept o f  
"burden o f  p r o o f  is largely  foreign  to the process o f  decid ing  questions o f  low Its  inclusion  in
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Senate B ill 24 w o u ld  lead to  confusion  and uncertainty. S hou ld  the court accep t the  notion tha t 
testing  regu la tions  against a s tandard  o f  review  shou ld  be approached  as a  triab le  factual issue, 
the consequence  w ould  be tha t challenges to  regulations cou ld  rarely  be decided  on sum m ary 
ju d g m en t. T he p rincipal beneficiaries o f  such a developm en t w ould  b e  litigants w hose objective 
is to  obstruc t p ro jec ts  by  m eans o f  delay.

I tu rn  nex t to  Section  4  o f  the w ork draft, w h ich  creates a n ew  section  213 o f  the  
A dm in istra tive  P rocedure  Act. I w ill address each lettered subsection  in  turn.

S ubsection  (a) appears to be an artifact o f  the earlie r version  o f  SB 24  that applied  
to  m ultip le  agencies, som e o f  w h ich  encom passed boards o r com m issions. It is p robab ly  
unnecessary  to  a  bill th a t app lies only  to  DEC, unless th e  sunset o f  the Board o f  S torage 'fau lt 
A ssistance, schedu led  under A S 4 4 .6 6 .0 10(a)(lS) for the  day before the  effective d a le  o f  SB 24, 
is ex tended .

S ubsection  (b) p resen ts three technical issues that needs correction. In subpart 
(1), the w ord  “m ail" on line 29 shou ld  be changed "furnish," to avoid  restric ting  the  agency  to  the  
use o f  U .S . P o sta l Service m ail. T he flex ib ility  is  needed because m em bers o f  th e  public  w ho 
com m ent by e -m ail generally  p refe r to  receive subsequent no tices by e-m ail.

Secondly , The th rust o f  subpart (1) appears to  be to  require the  agency  to provide 
con tinu ing  n o tice  to c o m m e n t s  as the m ultiple rounds o f  pub lic  no tice  called  fo r  in  subpart (e) 
go forw ard . In  o ther w ords, i f  som eone com m ents on the  first draft regulation  p u t out to  public  
com m ent, Lhat p e rso n  should  receive  notice o f  any rev ised  d raft fo llow ing  the  first round o f  
com m ent. I f  th is  is the in tent, the subpart should be clarified  by  deleting the w ords "on th e” from  
line 30 and  rep lac in g  them  w ith  the  phrase: "under AS 44 .62 .210  upon a substan tia lly  sim ilar". 
O therw ise, the language  cnuld requ ire  notice to people w ho hav e  com m ented inform ally , outside 
to A dm in istra tive  Procedure A c t contex t and not on the record .

T h ird ly , subsection  (b), as sim ply an add ition  to the  list o f  requirem ents in  
A S 44 .62 .190 , shou ld  be tied  to the lim ita tion  in  A S 44 .62 .190(c) that applies to  the  o ther item s 
on the list.

S ubsection  (e) is rela ted  to  the standard o f  rev iew  change, requ iring  the agency to 
pub lish  an exp lana tion  o f  its legal position  on the validity  o f  the. p roposed regu lation . Such an  
exp lanation  co u ld  be  lengthy, and w riting  and publish ing  it w ould  be expensive. Long pub lic  
notices can ac tu a lly  decrease the likelihood ol successfu lly  inform ing the pub lic , in that the  
in form ation  o f  rea l in terest to  the pub lic  becom es lost in the volum e o f  m aterial. I f  a stakeholder 
is genu inely  con cern ed  that the agency  has g iven inadequate consideration  to  the legal standard 
for adop ting  th e  regu lations, it can raise the  issue by com m ent and receive  an exp lanation  in the  
responsiveness sum m ary  that m any  D E C  divisions prepare w hen  issuing regulations.
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S ubsection  (e) requ ires a new  round o f  pub lic  no tice and  com m ent each  tim e the  
agency responds to p rev ious com m ents by “substan tia lly  c h a n g in g ]  the  substance” o f  the  
proposed  regu la tion , p rovided  the  agency  “w ould  n o t norm ally  consider the  ch ange  to  be 
sign ifican t en ough  to requ ire  additional no tice .” The quoted  language crea tes an  uncertain  
standard. A s  a p rac tica l m atter, the agency w ill feel it m ust go back ou t to co m m en t i f  it m akes 
any change o ther than  a  change lo form  in  response  to pub lic  com m ents, T he p rocess w ill then  
be longer and  m o re  expensive.

F requently , it is industry  tha t is m ost anxious to get new  regu la tions in  place, A n  
illustration o f  ho w  th is requ irem en t m igh t operate in  practice  is found in  the  recen t p rocess o f  
adopting a site -spec ific  w ater quality  criteria  regu lation  fo r Point V  oronzof. The M unic ipality  
o f  A nchorage, w h ich  operates a w ater treatm ent p lan t at the location, desired an  im m edia te  stale 
regulatory  ch ange  to  p ro tect i tse lf  from  po tentia l liab ility  for federal penalties. D E C  to o k  the 
new  criteria  from  pub lic  no tice th rough  adoption ill four m onths. H ow ever, th e  adopted version 
o f  the  reg u la tio n  con tained  a substan tive change fio m  the  p roposed  version, b ecause  a criterion  
had been  p ro p o sed  fo r total chrom ium  w hereas it becam e apparen t th a t the lim it shou ld  app ly  to  
only  one type  o f  chrom ium . H ad  SB 24 been  law , the  agency w ould  hav e  had to pu t the 
regulation o u t to  a  second round  o f  com m ent. T his w ould  have leng thened  the  p rocess f io m  fou r 
m onths to a t least seven, and m ade  it im possible to  m eet the m un ic ipality 's  target, date  fo r pu tting  
the new  regu la tion  in  p lace.

S ubsection  (f) is sim ilar to subsection (c), requiring  the  agency  to  exp la in  a 
negative, th a t is, to  pub lish  an explanation  o f  w hy subsection  (e) does no t app ly  to  a  particu lar 
situation. T h e  benefit o f  th is added effo rt and expense, in  term s o f  in fo rm ing  the  public , is 
questionable.

Subsection  (g) a ttem pts to  create certain  excep tions to the m ultip le  no tice  rounds 
envisioned  b y  subsection  (e). E xceptions (2) and (3) are vague, and  it. w ou ld  be risky  to  re ly  on 
them . E xcep tio n  (2), fo r exam ple, speaks o f  reducing  “any burden im posed  by a federal 
requirem ent" in  connection  w ith  a  "situation in  th e  state." W hether a particu lar requ irem en t 
im poses o r re lieves  burdens o ften  depends on  o n e’s po in t o f  v iew , and to  avo id  th is uncertain ty  
and the a ttendan t r isk  o f  litiga tion  the agency is like ly  to choose to  re-notice. N o te  th a t the Po in t 
W oronzof regu la tion  w ould  n o t have qualified  w ith  any degree o f  confidence  for any  o f  the 
listed exceptions.

S ubsections (h) th rough  (k) appear to  be aim ed al requ iring  D E C  to announce its 
in ten tion  to adopt, o r  n o t to  adopt, regulations as soon  as the  authorizing sta tu te  is passed , and  to 
com plete the  p rocess o f  p roposing  regulations w ith in  tw o years. T he  p rem ise  o f  these  sections is 
flaw ed: they  arc  based on the  assum ption  that each  regu la tion  draw s on a  sing le  au thorizing  
statu te and that the  sta tu te  is static. Instead, m ost regulations d raw  on m ultip le  statu tes, ail 
enacted at d iffe ren t tim es and all am ended fiom  tim e to tim e. A pply ing  the tim e  lim its  im posed  
by subsections (h )-(k ) w ould  be an exercise in guessw ork.
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A dd ing  to  the confusion  is subsection (a) o f  th e  app licab ility  p rov ision  o f  SB 24. 
l l i a t  section  m ak es the tim e lim it p rov isions applicable only To regu la tions fo r w h ich  "the" 
s ta tu to ry  au tho rity  com es from  an  act w ith  an effective date on o r after Ju ly  1, 2000. A gain , the  
m ultip le  bases o f  au thority  for m o st regulations, and the tendency  o f  statu tes to be am ended from  
tim e to  tim e, m akes th is p rov ision  d ifficu lt to  pu t into practice.

T he d ifficu lty  o f  app ly ing  these subsections w ould  be  a serious p rob lem  indeed i f  
regulations co u ld  be invalidated  because som e later litigant w as able to  conv ince  a  court that a 
deadline had  been  m issed. L ines 30-31 o f page 4 appear to  be aim ed at p reven ting  that from  
occurring. H ow ever, to  be fu lly  e ffec tive  in  th is regard , line  31 m u st be changed  to "to com ply 
w ith  subsections (h) th rough  (j ) o f  this section."

* * *

T hank  you fo r the  opportunity  to  com m ent on  W ork D raft P o f  Senate B ill 24. 
Should  the  com m ittee  require further inform ation, p lease  do n o t hesitate  to ask.

S incerely,

B R U C E  M . B O T E L H O  
TRNEY G E N ER A L

Christopher K ennedy 
A ssistan t A tto rney  G eneral

cc; The H onorab le  D ave D onley
C om m ittee  M em bers, H ouse Judiciary
C om m issioner M ichele B row n
Pat P o u rch o t
Shari K o cbm an
Janice A dair
C hrystal S m ith
D eborah  B eh r
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C H R I S  K E N N E D Y ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  C i v i l  D i v i s i o n ,  
E n v i r o n m e n t a l  S e c t i o n ,  D e p a r t m e n t  o f  L a w ,  c a m e  f o r w a r d  t o  
t e s t i f y  o n  S B  2 4 .  H e  i n d i c a t e d  J a n i c e  A d a i r ,  D i r e c t o r ,  D i v i s i o n  
o f  E n v i r o n m e n t a l  H e a l t h ,  D e p a r t m e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n  ( D E C ) ,  w a s  u n a b l e  t o  t e s t i f y  a t  t o d a y ' s  c o m m i t t e e  
m e e t i n g .  H e  a s k e d ,  o n  h e r  b e h a l f ,  t h a t  s h e  b e  g i v e n  t h e  
o p p o r t u n i t y  t o  c o m m e n t  l a t e r .  H e  r e f e r r e d  t o  t h e  c o m m i t t e e  
s u b s t i t u t e  f o r  S B  2 4  a n d  s t a t e d ,

W h i l e  t h e  b i l l  h a s  i m p r o v e d  o v e r  p r e v i o u s  v e r s i o n s ,  w e  
c o n t i n u e  t o  h a v e  a  n u m b e r  o f  c o n c e r n s .  F i r s t  o f  a l l ,  
a  h o u s e k e e p i n g  p o i n t .  A s ,  I  t h i n k ,  S e n a t o r  D o n l e y  
c o v e r e d ,  S B  2 4 ,  a s  i t ' s  r e v i s e d  a p p l i e s  s p e c i a l  
p r o c e d u r e s  o n l y  t o  D E C .  N o w ,  s p e c i a l  a d m i n i s t r a t i v e  
p r o c e d u r e s  a p p l i c a b l e  o n l y  t o  a  s i n g l e  d e p a r t m e n t  a r e  
n o r m a l l y  i n  p l a c e  i n  t h e  s t a t u t o r y  t i t l e  f o r  t h a t  
a g e n c y .  A n d ,  c u r r e n t l y ,  w e  a l r e a d y  h a v e  o n  t h e  b o o k s  
s o m e  s p e c i a l  d e p a r t u r e s  f r o m  t h e  A d m i n i s t r a t i v e  
P r o c e d u r e s  A c t  t h a t  a p p l y  o n l y  t o  D E C  a n d  t h o s e  a r e  i n  
T i t l e  4 6 .  T h e  m a i n  e x a m p l e  i s  A S  4 6 . 3 5 . 0 9 0 .  N o w  t h a t  
i t  h a s  b e e n  n a r r o w e d  t o  r e l a t e  o n l y  D E C ,  t h e  m a i n  
p r o v i s i o n s  o f  t h i s  b i l l  i n  S e c t i o n s  3  a n d  4  s h o u l d  b e  
r e v i s e d  t o  g o  i n t o  T i t l e  4 6 ,  r a t h e r  t h a n  T i t l e  4 4 .  I  
h e a r d  t h e  d i s c u s s i o n  o f  t h i s  b e i n g  a  p i l o t  p r o g r a m  
t h a t  m i g h t  l a s t  5  y e a r s  o r  s o .  O f  c o u r s e ,  i f  i t  w e r e  
a  s u c c e s s f u l  p i l o t  p r o g r a m  a n d  s o m e o n e  w a n t e d  t o  
e x p a n d  i n  5  y e a r s  f r o m  n o w ,  o n e  c o u l d  r e c o d i f y  a g a i n ,  
b u t  5  y e a r s  i s  a  l o n g  t i m e  t o  h a v e  a  D E C  s t a t u t e  s t u c k  
o f f  i n  a n o t h e r  t i t l e  w h e r e  p e o p l e  m i g h t  m i s s  i t .

N u m b e r  0 2 3 9

M R .  K E N N E D Y  c o n t i n u e d ,

N o w  I ' l l  t u r n  t o  t h e  s u b s t a n c e  o f  t h e  b i l l .  I ' d  l i k e  
t o  l o o k  f i r s t  a t  t h e  s t a n d a r d  o f  r e v i e w  w h i c h  h a s  j u s t  
b e e n  d i s c u s s e d .  I t  c a n  b e  f o u n d  i n  S e c t i o n  3  o f  t h e  
b i l l .  I t  c o m p l e t e l y  r e p l a c e s  t h e  c u r r e n t  s t a n d a r d  
u n d e r  w h i c h  a n  a g e n c y ' s  r e g u l a t i o n s  a r e  t e s t e d ,  a n d  
t h e  c u r r e n t  s t a n d a r d s  i n  [ A S ] 4 4 . 6 2 . 0 3 0  i s  q u i t e  a  f i r m  
s t a n d a r d .  I t  s a y s  t h a t  r e g u l a t i o n s  h a v e  t o  b e  
c o n s i s t e n t  w i t h  t h e  s t a t u t e s  a n d  t h a t  t h e y  h a v e  t o  b e  
r e a s o n a b l y  n e c e s s a r y  t o  c a r r y  o u t  t h e  p u r p o s e s  o f  t h e



t o ' T e i m )
a u t h o r i z i n g  s t a t u t e .  T h i s  s t a n d a r d  h a s  b e e n  i n  p l a c e  
s i n c e  1 9 5 9 .  I t  s t o o d  t h e  t e s t  o f  t i m e .  T h e  c o u r t s  
h a v e  d e c i d e d  d o z e n s  o f  c h a n g e s  b a s e d  o n  i t  a n d  t h e  
l e g a l  c o m m u n i t y  o f  b o t h  i n d u s t r y  a n d  g o v e r n m e n t  k n o w s  
w h a t  i t  m e a n s .  T h e  n e w  s t a n d a r d  i n  S B  2 4  i s  e n t i r e l y  
n o v e l .  I t  u s e s  w o r d s  l i k e  " t h w a r t s "  a n d  " c i r c u m v e n t s "  
t h a t  a r e  n e w  t o  t h e  A l a s k a  s t a t u t e s  a n d  n o t  f o u n d  i n  
m a n y  o t h e r  s t a t e s  s t a t u t e s  e i t h e r .  N o  o n e  c a n  p r e d i c t  
h o w  a  c o u r t  w o u l d  i n t e r p r e t  t h e m .  T h e  S B  2 4  s t a n d a r d  
a l s o  i n s e r t s  " c o u r t s "  i n t o  a  p r o c e s s  o f  w e i g h i n g  c o s t s  
a n d  b e n e f i t s .  A n d  h e r e  I ’ m  t a l k i n g  a b o u t  p a r t  ( B )  o f  
t h e  n e w  s t a n d a r d  o f  r e v i e w  w h i c h  i s  a t  l i n e s  8  t h r o u g h  
1 0  o n  p a g e  2 .  U n d e r  S B  2 4  a  c o u r t  c a n n o t  u p h o l d  a  
r e g u l a t i o n  w i t h o u t  f i n d i n g  t h a t  i t  y i e l d s  " s i g n i f i c a n t  
p u b l i c  b e n e f i t s "  t o  c o u n t e r  b a l a n c e  a n y  " m a t e r i a l  
c o s t s  i m p o s e d  o n  d e v e l o p m e n t  a c t i v i t i e s " .  T h i s  g e t s  
t h e  s u p e r i o r  c o u r t s  i n t o  l a y i n g  w h a t  i s  a  b e n e f i t ,  
w h a t  i s  a  s i g n i f i c a n t  b e n e f i t ,  a n d  w h a t  i s  a  p u b l i c  
b e n e f i t .  I n c r e a s i n g l y ,  u n f o r t u n a t e l y ,  c o u r t s  i n  
A l a s k a  a r e  c o m i n g  t o  t h e  r e a l i z a t i o n  t h a t  t h e y ' r e  n o t  
e q u i p p e d  f o r  t h a t  k i n d  o f  r o l e .  T h e  A l a s k a  S u p r e m e  
C o u r t  s a i d  i n  t h e  r e c e n t  C a s i o ( p h )  c a s e  t h a t  i t  
d o e s n ' t  w a n t  t o  ( i n d i s c . - c o u g h i n g )  g e t  m i r e d  i n  
q u e s t i o n s  o f  p u b l i c  p o l i c y  a s  t o  r e g u l a t i o n s  b e c a u s e  
t h a t  i s  b e y o n d  o u r  a u t h o r i t y  a n d  e x p e r t i s e .

N u m b e r  0 3 3 1

M R .  K E N N E D Y  f u r t h e r  s t a t e d ,

I ' l l  g i v e  y o u  a n  e x a m p l e  o f  t h e  k i n d  o f  w e i g h i n g  t h a t  
w o u l d  b e  i n v o l v e d .  D E C  i s s u e s  s p e c i a l  r e g u l a t i o n s  t o  
p r o v i d e  p a r t i c u l a r  i n d u s t r i a l  f a c i l i t i e s  w i t h  m i x i n g  
z o n e s  t h a t ,  a s  a  p r a c t i c a l  m a t t e r ,  a l l o w  t h e  i n d u s t r y  
t o  d i s c h a r g e  m o r e  w a s t e  i n t o  t h e  w a t e r  t h a n  f e d e r a l  o r  
s t a t e  l a w  w o u l d  o t h e r w i s e  p e r m i t .  A n d  a  u s e r  o f  t h e  
w a t e r  b o d y ,  s u c h  a s  a n  e c o - t o u r i s m  c o m p a n y ,  m i g h t  
c h a l l e n g e  a  r e g u l a t i o n  l i k e  t h a t ,  a l l e g i n g  t h a t  i t  
i m p o s e d  c o s t  o n  t h e m  b e c a u s e  t h e y  h a v e  t o  t r a v e l  
f a r t h e r  t o  f i n d  a  p r i s t i n e  t o u r i s t  d e s t i n a t i o n .
A g a i n s t  t h a t  c o s t ,  t h e  c o u r t  w o u l d  h a v e  t o  w e i g h  t h e  
b e n e f i t s  o f  l e t t i n g  t h e  i n d u s t r i a l  f a c i l i t y  u s e  t h e  
m i x i n g  z o n e .  T h e n  y o u  w o u l d  h a v e  t h e  q u e s t i o n  o f  
w h e t h e r  t h a t  i s  a  p u b l i c  b e n e f i t  o r  j u s t  a  p r i v a t e  
b e n e f i t  t o  t h e  c o m p a n y  t h a t  o w n s  t h e  f a c i l i t y .  A n d  
s o m e  j u d g e s  m i g h t  e v e n  q u e s t i o n  w h e t h e r  i t ' s  a  b e n e f i t  
a t  a l l .  N o  o n e  k n o w s  h o w  a  c o u r t  w o u l d  r u l e  g i v e n
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t h i s  k i n d  o f  l a n g u a g e  a n d  i t  i n t r o d u c e s  a n  u n c e r t a i n t y  
i n t o  t h e  w h o l e  p r o c e s s  a n d  m a k e s  i t  h a r d  f o r  i n d u s t r y  
o r  a n y o n e  t o  k n o w  w h i c h  r e g u l a t i o n s  t h e y  c a n  r e l y  o n  
a n d  w h i c h  a r e  g o i n g  t o  b e  s n a t c h e d  o u t  f r o m  u n d e r  t h e m  
i n  s o m e  l a t e r  l i t i g a t i o n .  T h e r e ' s  a n o t h e r  v e r y  
t r o u b l i n g  a s p e c t  i n  i n t r o d u c i n g  a  w h o l e  n e w  s t a n d a r d  
f o r  r e v i e w i n g  r e g u l a t i o n s .  A n d  t o  a p p r e c i a t e  i t ,  y o u  
h a v e  t o  l o o k  a t  S e c t i o n  3  i n  c o n j u n c t i o n  w i t h  S e c t i o n  
5  o n  a p p l i c a b i l i t y .  A s  i t  m u s t ,  t o  a v o i d  a  h o s t  o f  
o t h e r  p r o b l e m s ,  t h i s  b i l l  h a s  b e e n  ( i n d i s c . )  n o t  t o  b e  
r e t r o a c t i v e .  I t  a p p l i e s  t o  n e w  r e g u l a t o r y  a c t i o n  
b e g u n  a f t e r  J u l y  1  o f  t h i s  y e a r .  T h e  t r o u b l e  c o m e s  
b e c a u s e  m o s t  o f  w h a t  D E C  d o e s  w i t h  r e g u l a t i o n s  i s  
a m e n d  e x i s t i n g  r e g u l a t i o n s  i n  o r d e r  t o  m a k e  t h e m  
c l e a r e r  o r  t o  r e s p o n d  t o  p r o b l e m s  p o i n t e d  o u t  b y  t h e  
r e g u l a t e d  c o m m u n i t y  o r  t o  r e s p o n d  t o  c h a n g i n g  
c o n d i t i o n s  o r  a m e n d m e n t s  t o  s t a t u t e s .  A n  a m e n d m e n t  
m a y  o n l y  c h a n g e ,  f o r  e x a m p l e ,  t h e  l a s t  t h r e e  w o r d s  o f  
a  s e n t e n c e  u n d e r  o n e  s e n t e n c e  o f  a  r e g u l a t i o n .  L a t e r ,  
i f  t h a t  r e g u l a t i o n  i s  c h a l l e n g e d ,  t h e n  y o u  w o u l d ,  y o u  
w o u l d  b e  t e s t i n g  t h o s e  t h r e e  w o r d s  u n d e r  o n e  s t a n d a r d  
o f  r e v i e w  a n d  t h e  o t h e r  w o r d s  o f  t h e  r e g u l a t i o n  u n d e r  
a n o t h e r  s t a n d a r d  o f  r e v i e w .  A n d  w i t h i n  a  f e w  y e a r s ,  
t h e  D E C  r e g u l a t i o n s  w o u l d  b e  a  h o p e l e s s  p a t c h w o r k  o f  
b i t s  c o v e r e d  b y ,  s o m e  c o v e r e d  b y  t h e  o l d  s t a n d a r d  a n d  
s o m e  c o v e r e d  b y  t h e  n e w  t e s t .  I t  w o u l d  b e  v e r y  h a r d  
t o  p r e d i c t  h o w  a  c o u r t  w o u l d  u n r a v e l  t h a t .

N u m b e r  0 4 5 8

M R .  K E N N E D Y  c o n t i n u e d ,

W h i l e  I ' m  o n  t h e  s u b j e c t  o f  a p p l i c a b i l i t y  i n  S e c t i o n  
5 ,  I  w a n t  t o  j u s t  t a l k  f o r  a  m o m e n t  a b o u t  s u b s e c t i o n  
( a )  o f  t h e  a p p l i c a b i l i t y  p r o v i s i o n .  T h a t  s e c t i o n  

m a k e s  s o m e  p r o v i s i o n s  o f  t h e  b i l l  o n l y  a p p l y  t o  
r e g u l a t i o n s  i f  t h e  s t a t u t e  g i v i n g  a u t h o r i t y  f o r  t h o s e  
r e g u l a t i o n s  h a s  a n  e f f e c t i v e  d a t e  a f t e r  J u l y  1  o f  
2 0 0 0 .  T h e  p r o b l e m  t h e r e  i s  t h a t  m a n y  r e g u l a t i o n s  d r a w  
a u t h o r i t y  f r o m  a  c o m b i n a t i o n  s t a t u t e  t h a t  a l l  h a v e  
d i f f e r e n t  e f f e c t i v e  d a t e s .  A l s o ,  d o  y o u  g o  b y  t h e  
e f f e c t i v e  d a t e  o f  t h e  f i r s t  v e r s i o n  o f  t h e  s t a t u t e ,  o r  
d o  y o u  g o  b y  t h e  e f f e c t i v e  d a t e  o f  t h e  m o s t  r e c e n t  
a m e n d m e n t  o f  t h e  s t a t u t e ,  o r  d o  y o u  e n g a g e  i n  s o m e  
s o r t  o f  c o u r t  i n q u i r y  a s  t o  h o w  s i g n i f i c a n t  t h e  l a t e s t  
s t a t u t o r y  a m e n d m e n t  w a s ?  I  t h i n k  b o t h  t h e  a g e n c y  a n d
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t h e  c o u r t  a n d  i n d u s t r y  w o u l d  h a v e  a  v e r y  d i f f i c u l t  
t i m e  k n o w i n g  h o w  t o  i n t e r p r e t  t h i s  a p p l i c a b i l i t y  
p r o v i s i o n .  L e t  m e  j u s t  t u r n  b a c k ,  i f  I  m a y ,  t o  
S e c t i o n  4 .  T h e  o t h e r  s u b s t a n t i v e  p r o v i s i o n  o f  t h e  
d r a f t .  T h e  f i r s t  p a r t  o f  t h a t  r e l a t e s  t o  t h e  p u b l i c  
n o t i c e  p r o c e s s  f o r  a d o p t i n g  r e g u l a t i o n s .  I  t h i n k  t h a t  
t h e  r e s t  o f  t h i s  i s  p e r h a p s  t o  m a k e  s u r e  t h a t  t h e  
a g e n c y  h a s  a  g e n u i n e  d i a l o g u e  w i t h  t h e  p u b l i c .  T h e  
i d e a  m a y  b e  t h a t  i f  t h e  d r a f t  s e t  o f  r e g u l a t i o n s  i s  
o u t  t o  t h e  p u b l i c  t h e n  i t  s i g n i f i c a n t l y  r e v i s e s  t h e  
d r a f t .  I t ' d  h a v e  t o  t a k e  a  n e w  r o u n d  o f  p u b l i c  
c o m m e n t .  I  s h o u l d  m a k e  a  c o u p l e  o f  t e c h n i c a l  p o i n t s .

I n  s u b s e c t i o n  ( b ) ( 1 )  o f  t h e  n e w  s e c t i o n  [ A S  
4 4 . 6 2 . ] 2 1 3  t h e  b i l l  w o u l d  r e q u i r e  D E C  t o  m a i l  n o t i c e  
t o  p e r s o n  h a d  p r o v i d e d  c o m m e n t  t o  D E C  o n  t h e  p r o p o s e d  
a d o p t i o n ,  a m e n d m e n t ,  o r  r e p e a l  o f  a  r e g u l a t i o n .  I  
t h i n k  t h e  i n t e n t  h e r e  i s  p r o b a b l y  t o  r e f e r  t o  t h o s e  
w h o  h a v e  c o m m e n t e d  f o r m a l l y  o n  a  p r e v i o u s l y  n o t i c e d  
d r a f t  o f  t h o s e  r e g u l a t i o n s .  B u t  t h e  l a n g u a g e  o f  t h e  
b i l l  d o e s n ' t  q u i t e  s a y  t h a t  a n d  t h i s  r e q u i r e m e n t  c o u l d  
b e  i n t e r p r e t e d  t o  i n v a l i d a t e  a  r e g u l a t i o n  j u s t  b e c a u s e  
t h e  a g e n c y  d i d  n o t  n o t i f y  s o m e o n e  w h o  h a d  c o m m e n t e d  i n  
s o m e  i n f o r m a l  c o n t e x t  a t  s e m e  t i m e  i n  t h e  p a s t .  A l s o  
a n d  t h i s  i s  a  m i n o r  c o n c e r n ,  t h a t  t h e  p h r a s e  " m a i l  
n o t i c e "  s h o u l d  b e  c h a n g e d  t o  " f u r n i s h  n o t i c e " .  A s  w e  
m o v e  m o r e  a n d  m o r e  t o  e l e c t r o n i c  c o m m e n t i n g ,  t h e  
a g e n c y  r e c e i v e s  c o m m e n t s  b y  e - m a i l  a n d  w o u l d  w a n t  t o  
r e s p o n d  a n d  p r o v i d i n g  n o t i c e  b y  e - m a i l  t o  p e o p l e  w h o  
p r e f e r .  T h a t  m e c h a n i s m  a n d  t h e  u s e  m a i l  i s  u s u a l l y  
g o i n g  t o  b e  i n t e r p r e t e d  j u s t  a s  s t r i c t l y  U . S .  m a i l .

N u m b e r  0 5 7 6

M R .  K E N N E D Y  s t a t e d ,

M o v i n g  o n t o  s u b s e c t i o n  ( c ) .  T h i s  i s  a  r e q u i r e m e n t  
t h a t  t h e  a g e n c y  d e v e l o p e d  i n  e x p l a n a t i o n  o f  w h y  i t s  
p r o p o s e d  r e g u l a t i o n  i s  n o t  i n v a l i d  u n d e r  t h e  n e w  
s t a n d a r d  o f  r e v i e w  t h a t  I  m e n t i o n e d  b e f o r e .  T h i s  i s  
a n  i n v i t a t i o n  f o r  l a w y e r s  t o  c o m p o s e  b o i l e r  p l a t e s .
I t ' s  u n l i k e l y  t o  p r o d u c e  a n y  m a t e r i a l  g e n u i n e l y  
i n f o r m a t i v e  t o  t h e  g e n e r a l  p u b l i c  a n d  w h a t e v e r  i t  d o e s  
p r o d u c e  w i l l  h a v e  t o  b e  p u b l i s h e d ,  p o t e n t i a l l y  a t  
g r e a t  c o s t ,  i n  t h e  A l a s k a  A d m i n i s t r a t i v e  J o u r n a l .
N e x t ,  I ' d  l i k e  t o  c o m m e n t  o n  t h e  c o r e  s u b s e c t i o n  h e r e ,  
s u b s e c t i o n  ( e ) , w h i c h  r e q u i r e s  a  n e w  r o u n d  o f  p u b l i c  
n o t i c e  w h e n e v e r  t h e  a g e n c y ,  i n  r e s p o n s e  t o  c o m m e n t s ,



h a s  " s u b s t a n t i a l l y  c h a n g e d  t h e  s u b s t a n c e  o f  t h e  d r a f t  
r e g u l a t i o n " .  T h e  f i r s t  c o n c e r n  i s  t h a t  t h i s  i m p o s e s  
a n  u n c e r t a i n  s t a n d a r d .  S e c o n d l y ,  i t  s l o w s  d o w n  t h e  
p r o c e s s  c o n s i d e r a b l y .  W h e r e a s  i n d u s t r y  a n d  t h e  
p u b l i c ,  i n  g e n e r a l ,  a r e  o f t e n  i m p a t i e n t  f o r  
r e g u l a t i o n s  t o  b e c o m e  f i n a l .  T h i r d ,  i t ' s  c o s t l y  a n d  
f o u r t h ,  i t  m a y  n o t  b e  a n  e f f e c t i v e  w a y  t o  a c c o m p l i s h  
w h a t  s e e m s  t o  b e  t h e  g o a l  o f  t h i s  p r o v i s i o n .  I f  t h e  
g o a l  i s  t o  m a k e  s u r e  t h e  a g e n c y  h a s  a  m e a n i n g f u l  
d i a l o g u e  w i t h  c o m m e n t e r s  t h e  b e s t  s o l u t i o n  m i g h t  b e  t o  
r e q u i r e  t h e  a g e n c y  t o  c o m p a r e  a n d  f u r n i s h  t o  
c o m m e n t e r s  a  r e s p o n s e  i n  t h e  s u m m a r y  e x p l a i n i n g  w h y  i t  
a c c e p t e d  o r  r e j e c t e d  e a c h  c o m m e n t .  I  u n d e r s t a n d  s o m e  
D E C  d i v i s i o n s  d o  t h i s  a l r e a d y  a n d  i t ' s  a  p r o c e d u r e  
t h a t ' s  b e e n  w e l l  r e c e i v e d  w h e n  i t ' s  b e e n  t r i e d .  I ' d  
l i k e  t o  t o u c h  b r i e f l y  o n  t h e  e x c e p t i o n s  t o  s u b s e c t i o n
( e ) . T h e  e x c e p t i o n s  a r e  i n  s u b p a r t s  o f  s u b s e c t i o n  ( g )  

w h i c h  t r a v e l s  p a g e s  3  a n d  4  o f  t h e  d r a f t .  T h e  p o i n t  
t o  m a d e  h e r e  i s  t h a t  t h e s e  e x c e p t i o n s ,  o t h e r  t h a n  
n u m b e r  1  a r e  t o o  v a g u e  t o  b e  o f  a n y  r e a l  u s e  t o  t h e  
a g e n c y .  T h e y  t a l k  a b o u t  r e d u c i n g  b u r d e n .  O n e  
p e r s o n ' s  b u r d e n  i s  a n o t h e r  p e r s o n ' s  b e n e f i t  a n d  i t  
w i l l  g e n e r a l l y  b e  d i f f i c u l t  t o  t e l l  i f  a  r e g u l a t i o n  
r e d u c e s  b u r d e n s  o n  s o c i e t y  a s  a  w h o l e .

F i n a l l y ,  I  w o u l d  l i k e  t o ;  I  s h o u l d  c o m m e n t  b r i e f l y  o n  
s u b s e c t i o n s  ( h )  t h r o u g h  ( k )  w h i c h  a t t e m p t  t o  e n s u r e  
t h a t  r e g u l a t i o n s  a r e  a d o p t e d  p r o b a b l y  a f t e r  t h e  
u n d e r l y i n g  s t a t u t e  h a s  p a s s e d .  T h e s e  p r o v i s i o n s  
s u f f e r  f r o m  s i m i l a r  c o n c e r n s .  T h e y  a r e  v a g u e  a n d  e v e n  
m o r e  o f  a  p r o b l e m  i s  t h a t  t h e  u n d e r l y i n g  a s s u m p t i o n  i s  
t h a t  r e g u l a t i o n s  w i l l  b e  b a s e d  o n  a  s i n g l e  s t a t u t e  
t h a t  h a s  a  s i n g l e  e f f e c t i v e  d a t e .  T h e s e ,  w h i c h  a s  I  
m e n t i o n e d  p r e v i o u s l y ,  i s  f r e q u e n t l y  n o t  t h e  c a s e ,  o r  - j f  
m o s t  c o m m o n l y  i s  n o t  t h e  c a s e .  T h e s e  p r o v i s i o n s  w i l l  
b e  e x t r e m e l y  h a r d  t o  a p p l y  w h e r e  r e g u l a t i o n s  h a v e  
m u l t i p l e  s t a t u t e s  b e h i n d  t h e m .  A l l  w i t h  d i f f e r e n t  
e f f e c t i v e  d a t e s  a n d  w i t h  m u l t i p l e  s t a t u t o r y  a m e n d m e n t s  
t h a t  o f t e n  h a v e  d i f f e r e n t  e f f e c t i v e  d a t e s . .  F i n a l l y ,  
w h i l e  a  d e l a y  i n  i s s u i n g  r e g u l a t i o n s  c a n  b e  
f r u s t r a t i n g ,  t h e s e  p r o v i s i o n s  a r e  p e r h a p s  a  l i t t l e  t o o  
b l u n t  t o  a d d r e s s  t h a t .  O f t e n  t h e  n e e d  f o r  r e g u l a t i o n s  
d o e s n ' t  b e c o m e  a p p a r e n t . . .  t o  a n y o n e  u n t i l  t h e r e ' s  b e e n <  
y e a r s  o f  e x p e r i e n c e  i n  a t t e m p t i n g  t o  i m p l e m e n t  t h e  
u n d e r l y i n g  s t a t u t e ;  a n d  i t  w o u l d  b e  u n f o r t u n a t e  t o  
h a v e  a  b l a n k e t  t w o - y e a r  c u t - o f f  f o r  r e g u l a t i o n s  i n  
t h o s e  s i t u a t i o n s .  L a s t  o f  a l l ,  w h a t  I  t h i n k  i s  a



technical fix; the last line of subsection (j) which 
was lines 30, 31 on page 4, state that the court may 
not h o l d  a regulation invalid for failure to comply 
w i t h  "this subsection which is part, but not all of 
the two-year limit mechanism. If this line were 
changed to "failure to comply with subsection (h) 
through (j)" then the two-year limit would be 
something for DEC to strive for, and perhaps to be 
embarrassed if it failed to meet the code because we' 
have to report to the Legislature. But it would not 
be set in stone and wouldn't hold out the threat of 
hav i n g  regulatory reforms become impossible if it 
later became apparent that...they were needed after 
the two-year period had gone by.



Senator Dave Donley
ALASKA STATE LEG ISLA TU RE

SPO N SO R STATEM ENT 
HOUSE CO FOR CS FOR SENATE BILL 24 () 

"THE ALASKA REGULATION REFORM  ACT"

Senate Bill 24 reform s how  adm inistrative regulations are adopted  by the state of 
Alaska and  places reasonable new  limits on the pow er of state bureaucracy to im pose 
new  regulations on Alaskans.

SB 24 increases opportunities for public notice and com m ent regard ing  adop tion  of 
regulations. SB 24 requires that new  regulations pass a "needs" test and  be drafted  in a 
w ay to m inim ize their im pact on personal liberties and p roperty  rights. Senate Bill 24 
pertains only to the D epartm ent of Environm ental Conservation. Its scope has been 
reduced dram atically  in an effort to single ou t a departm ent w here the m easures 
required in SB 24 could serve as a pilot program . How ever, SB 24 is w ritten  in such a 
w ay so as to m ake it easy to broaden its applicability to o ther departm ents in the future.

Regulations adopted  by state agencies have the effect of law  sim ilar to sta tu tes adopted  
by the legislature. The regulation adoption process how ever has very few of the 
safeguards and opportunities for public inpu t that the legislative process has. Unlike 
statu tes w hich require a series of public hearings in the state H ouse and  Senate, 
regulations can be adopted w ith a single notice and hearing w hich m ay or m ay no t even 
reflect the actual content of the final version of the regulation.

Once adop ted , state regulations can only be am ended by the agency tha t adopted  them  
or by the adoption  of a statute that som ehow  directly conflicts w ith  the regulation. This 
m akes state regulations in Alaska very hard to am end or appeal once in place. 
Entrenched state bureaucrats, w ith little incentive to be responsive to the public, often 
have m ore real control over public policy through  regulations than elected state 
officials.

Senate Bill 24 m akes state regulators m ore accountable to the public and  to elected 
officials. SB 24 places reasonable and needed restraints on the ever increasing num ber 
of state regulations Alaskans live with.
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Senator Dave Donley
ALASKA STATE LEGISLATURE

S e c t io n a l  A n a l y s is  
House C S  for C S  for S enate B ill 24 ( )

1-LS0274\P ( 1 /2 6 /0 0 )

Section 1 -  Provides that this act shall be called the Alaska Regulations Reform Act

Section 2 -  A m ends AS 44.62.030—Consistency betiveen regulation and statute.—by 
referencing AS 44.62.213 (Sec. 4 of this Act) as an exception to the standards 
p rov ided  in this section.

Section 3 -  A m ends AS 44.62.030 by adding a new  subsection that sets new  
regulation validity standards for state agencies to which AS 44.62.213 is 
applicable (the DEC).

U nde :1 this section, a regulation, an order of repeal, or an am endm ent adopted by 
the sta te  agency is no t valid  or effective, notw ithstanding any other provision of 
law , if:

A. It thw arts, circum vents, conflicts w ith, or is contrary to the intent of the 
statu te being im plem ented.
® W hen a regulation is challenged under this standard , the burden  of 

p roof is on the person challenging the regulation to prove by clear 
and convincing evidence that the regulation is invalid.

O r

B. It im poses any m aterial capital or operating costs on industrial, 
commercial, or other developm ent activity w ithout yielding significant 
public benefits.
• W hen a regulation is challenged under this standard , the burden  of 

proof is on the person challenging the regulation to prove by a 
preponderance of evidence that the regulation is invalid.

Vice-Chair, Senate Finance Committee • Chair, Capital Budget Subcommittee • Co-Chair, Anchorage Caucus 
Member: Senate Judiciary Committee • Senate Labor & Commerce Committee « Legislative Council
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Section 4 -  AS 44.62 is am ended by add ing  a new  section—AS 44.62.213 
Additional procedural requirements for certain state agencies. This section sets out 
additional procedural requirem ents for the DEC, bu t not for regulations 
produced by any DEC board, commission or any other organization w ithin  the 
DEC w hose m em bers are confirm ed by the legislature (as set ou t in subsection  
(a).

Subsection  (b)--In addition  to the notice requirem ents currently  in statu te 
under AS 44.62.190 (Notice of proposed action), SB 24 adds several m ore 
requirem ents:
• Mail notice to persons w ho have provided  com m ent to the state 

agency on the proposed adoption, am endm ent o r repeal of a 
regulation;

• Publish the notice on the internet;

Subsection  (c)—In addition  to the requirem ents of AS 44.62.200(a)
(Contents of Notice), SB 24 adds a requirem ent that the agencies to w hich 
this section applies include w ith the notice an explanation of w hy the 
regulation of the agency is not invalid u nder AS 44.62.030(b)(1)—stdndard
•  1 of section three of this bill (how the regulation does not thw art, 
circum vent, conflict with...etc. the intent of the statute).

S ubsection  (d)—This subsection 's language m irrors the language 
currently  in statu te under AS 44.62.200(b) w ith  the exception of the w ord  
"original" which is deleted from  betw een the w ords "the" & " notice" on 
page 3, line 8. By deleting the w ord "original" this section 's requirem ents 
apply  to all subsequent notices, as well as the original.

S ubsection  (e) -  If an agency to which this section applies rew rites a 
p roposed regulation, an am endm ent of a regulation, or an order of repeal 
after com plying w ith AS 44.62.190, 44.62.200 & 44.62.210, and  if the 
rew riting substantially changes the content of the original regulation, bu t 
the agency w ould not norm ally consider the change to be significant 
enough to require additional notice under the aforem entioned statutes, 
before adoption, the state agency shall provide notice and opportun ity  for 
public com m ent u nder AS 44.62.190(a)(2)-(8) (excludes republishing in the 
new spaper), 44.62.200,44.62.210 and (b) of this section.

SB 24 Sectional Analysis 
1-LS0274\P (1/26/00) 
January 31, 2000
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Subsection  (f)—If an agency to w hich this section applies fails to m eet the 
requirem ents of (e) of this section because they feel that the change is no t 
substantial, the agency must:
• Prepare a w ritten  explanation of the reasons w hy the requirem ent of 

(e) of this section does not apply; and
• The lieutenant governor shall publish the state agency's explanation in 

the Alaska A dm inistrative Journal w ith the text or a sum m ary of the 
text of the regulation, am endm ent, or order of repeal.

Subsection  (g)—This subsection exem pts em ergency regulations, 
regulations necessary to m eet federal requirem ents, or regulations that 
reduce the regulatory burden  of the public from the provisions of (e) & (f) 
of this section.

Subsection (h)—This subsection requires a state agency to which this 
section applies to publish  a notice, as dictated in AS 44.62.190(a)(1), w ithin 
90 days after the date of enactm ent that the agency will or will not 
propose and adop t regulations to im plem ent the statute, if it is not 
expressly required to p repare regulations w ithin said statute.

Subsection  (i) -  Creates a two year time limit for the adoption  of 
regulations for state agencies to w hich this section applies (the DEC).

Subsection (j)—If the agency (DEC) determ ines that the adoption of the 
regulations will no t be com pleted w ithin the two year tim e limit of (i), the 
state agency shall p repare a w ritten report containing the reasons for the 
failure and will subm it the report before 18 m onths of the tw o year time 
lim it have elapsed to the president of the senate, speaker of the house, and 
the A dm inistrative Regulation Review Committee.

Subsection (k)—This subsection sets ou t criteria that allows the agency to 
d isregard the provisions of (i) & (j) of this section.

Section 5 -  Sets out the applicability of this Act.

Section 6 -  Sets the effective date of this Act at July 1, 2000.

SB 24 Sectional Analysis 3
1-LS027AP (1/26/00)
January 31, 2000 
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Senator Loren Leman

M E M O R A N D U M

TO: REPRESENTATIVE PETE KOTT
CHAIRMAN, HOUSE JUDICIARY COMMITTEE

FROM: SENATOR LOREN LEMAN U
SPONSOR

DATE: APRIL 14,2000

RE: REQUEST FOR HEARING, SB 26

Please schedule SB 26 for a hearing in House Judiciary Committee at your earliest 
convenience.

SB 26 broadens existing statutes prohibiting the use of deception and false 
information to hinder the criminal justice system.

I have attached a copy of the legislation, along with a sponsor statement. Please 
contact my staff aide Mike Pauley at 465-3841 if you require additional information.

Senator_ l.o rcn_Lcm an@ lcg ls .s la te .ak .us • vmv.akrcpubllcans.org/Leman.lilm
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Senator Loren Leman

Sponsor Statement -  CS fo r SB 26 (F IN )
“An Act relating to hindering prosecution and to providing 

false information 01 reports to a peace officer.”

SB 26 broadens existing statutes that prohibit the use of deception and false information to hinder the 
criminal justice system.

In the criminal justice context, people employ deception in two ways: they lie to protect another person 
who has committed a crime, or they lie to protect themselves. SB 26 addresses both situations.

Existing law (AS 11.56.770 & 11.56.780) makes it a crime to hinder prosecution by rendering 
assistance to another person who has committed a crime, with the intention of hindering the 
apprehension, prosecution, conviction, or punishment of the other person. The definition of “rendering 
assistance to another" includes using deception to prevent or obstruct the discovery or apprehension of 
that person. Accordingly, it is a crime if a person lies to a police officer in an effort to obstruct the 
apprehension of another person who has committed a ciime.

However, the “hindering prosecution” statute applies only if a person lies to prevent apprehension of a 
person who has committed a crime that is punishable by imprisonment of greater than 90 days. This 
means that Class B misdemeanors are not covered under existing law. Class B misdemeanors include 
such offenses as disorderly conduct, harassment, misconduct involving weapons in the fifth degree, 
and criminal mischief in the fourth degree. Although these crimes are not the most serious offenses on 
the books, they do consume a significant amount of time and resources of both law enforcement 
agencies and the court system. It is not appropriate for the statute to sanction deception under these 
circumstances. SB 26 amends the existing law so that it applies to all crimes, including Class B 
misdemeanors.

SB 26 also amends existing law concerning false reports to a peace officer (AS 11.56.800). Currently 
it is a crime to give false information to a police officer with the intent of implicating another in a 
crime. SB 26 amends this to state that it is also a crime to give false identity information to a peace 
officer while the person is under arrest, detention, or investigation for a crime, or while the person is 
being served with an arrest warrant of being issued a citation. According to law enforcement 
personnel, false identity information can be a significant impediment to successful investigations and 
prosecutions. The law should not sanction this behavior.

SB 26 is supported by the Alaska Association of Chiefs of Police, the Alaska Peace Officers 
Association, and Victims for Justice.

Prepared by Mike Pauley, Staff Aide to Senator Loren Leman (907-465-3841)
Last updated: April 14,2000

Sena lor_Lorcn_Lcm an@ lcg ls .sta le .ak .us • mvw .akrepubllcans.org/Leman.h lm
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L e g is la t iv e  in te n t . —  In enacting the hindering  
prosecution statutes, the legislature unequivocally 
expressed the intent to dispense with any require­
m ent o f aw areness as to the legal classification of the 
crime committed by the assisted person. Noblit v. 
State, 808 P.2d 280 (Alaska Ct. App. 1991).

C u lp a b le  m en ta l s ta te . — Where it is found that 
the defendant rendered assistance to another w ith

knowledge of the other person’s wrongdoing and w ith  
the specific intent to hinder his prosecution, this 
culpable m ental state  affords adequate protection 
against the possibility o f  a conviction based on inno­
cent conduct; no additional culpable m ental sta te  is 
necessary for due process purposes. Noblit v. State, 
808 P.2d 280 (Alaska Ct. App. 1991).

S ec . 11.56.790. C o m p o u n d in g , (a) A person  com m its th e  crim e of com pounding if, 
un less au tho rized  by AS 12,45.120 or 12.45.130, th e  person

(1) confers, offers to  confer, or agrees to confer a benefit on an o th er in  consideration  of 
th a t  o th er person’s concealing an  offense, re fra in in g  from in itia tin g  or a id ing  in  th e  
prosecution  of an  offense, or w ithhold ing  evidence of an  offense; or

(2) accepts or ag rees to accept a benefit in  consideration  of concealing an  offense, 
re fra in in g  from in itia tin g  or aid ing in  th e  p rosecution  of an  offense, or w ithho ld ing  
evidence of an  offense.

(b) Com pounding is a class A m isdem eanor. (§ 6 ch 166 SLA 1978)

S ec . 11.56.800. M a k in g  a fa ls e  r e p o r t ,  (a) A person com m its th e  crim e of m ak in g  a 
false rep o rt if  th e  person knowingly

(1) gives false inform ation to a peace officer w ith  th e  in ten t of im plicating an o th e r  in  
a crim e;

(2) m akes a  false repo rt to a peace officer th a t  a crim e h as  occurred or is abou t to occur;
(3) m akes a false repo rt or gives a false a la rm  th a t  a fire or o th er incident dangerous 

to life or p roperty  calling  for an em ergency response h a s  occurred or is abou t to occur; or
(4) m akes a  false repo rt to the D ep artm en t of N a tu ra l Resources u n d er AS 46.17 

concerning th e  condition of a dam  or reservoir.
(b) M aking  a false rep o rt is a class A m isdem eanor. (§ 6 ch 166 SLA 1978; am  § 1 ch 

30 SLA 1987)

E ffe c t  o f  a m e n d m e n ts . — The 1987 am endm ent 
added paragraph (a)(4).

N O T E S TO D E C ISIO N S

S ta te m e n ts  p r o h ib ite d . — Defendant’s sta te ­
m ents concerning his oral accusation that a police 
officer hod taken $250 from the glove com partm ent of  
his truck, which the police officer authorized to be 
towed w ithout operating lights or current registra­

tion, were prohibited by former AS 11.30.215, which  
m ade it a m isdem eanor to give a false report o f a 
crime to a peace officer. Gottschalk v. State, 575 P.2d 
289 (Alaska 1978).

S ec . 11.56.805. F a ls e  a c c u s a t io n ,  (a) A person com m its th e  crim e of false accusa­
tion i f  th e  person know ingly or in ten tiona lly  in itia te s  a false com plaint w ith th e  Select 
C om m ittee on L egislative E thics estab lished  in AS 24.60.

(b) F a lse  accusation is a class A m isdem eanor. (§ 2 ch 36 SLA 1984; am  § 1 ch 113 SLA 
1986)

E ffe c t  o f  a m e n d m e n ts . — The 1986 am endm ent 
in subsection (b) substituted “class A misdemeanor" 
for “class C felony."

S e c . 11.50.810. T e r r o r i s t ic  th r e a t e n in g ,  (a) A person com m its th e  crim e of te rro r­
istic th re a te n in g  if  th e  person know ingly m ak es a false rep o rt th a t  a circum stance 
dangerous to h u m an  life ex ists or is ab o u t to ex is t and

(1) p laces a person in fear of physical iryury  to  an y  person;

I
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nonclient third party and holding the evidence in a 
place not accessib le to investigatin g  au th o rises  would 
seem  to fall w ith in  predecessor section's am bit. 
Morrell v. S ta te , 575 P.2d 1200 (Alaska 1978).

N o t le s s e r  in c lu d e d  o f fe n s e  o f  ro b b ery . —  
W hile, under the circum stances o f the case, robbery 
and hindering prosecution m ay have been related  
olTenscs, the la tter  offense wus not necessarily in ­
cluded in the former. Consequently, in a prosecution  
for robbery, the trial court did not err in refusing to 
give n lesser included offense instruction on hindering  
prosecution. Thiel v. S tate , 762 P.2d “178 (Alaska Ct. 
App. 1988).

A p p lied  in S ta te  v. W illiam s, 653 P.2d 1067 (Alaska 
Ct. App, 1982).

Q u o ted  in Borja v. S tate , 886 P.2d 1311 (Alaska Ct. 
App. 1994).

C ited  in G ilbreath v. S tate , 668 P.2d 1354 (Alnska 
Ct. App. 1983); S tu m p f v. S tate , 749 P.2d 880 (Alnska 
Ct. App. 1988).

S ec. 11.56.780. H in d e r in g  p r o s e c u t io n  in  th e  s e c o n d  d e g r e e ,  (a) A person  com­
m its the crim e of h in d erin g  prosecution in Llie second d eg ree  if  th e  person ren d ers  
assistance  to an o th e r who h as  com m itted a crim e p u n ish ab le  by im p riso n m en t for m ore 
th a n  90 days, w ith  in te n t  to

(1) h in d er th e  app reh en sio n , prosecution, conviction, o r p u n ish m e n t of th e  o ther 
person; or

(2) a ss is t th e  o th e r person in profiting or benefiting  from  th e  com m ission of th e  crim e.
(b) For pu rposes of th is  section, a person “ren d ers  a s s is ta n c e ” to  an o th e r  if  th e  person 

does any ac t described in AS 11.56.770(b).
(c) H indering  prosecution  in the  second degree is a class B m isdem eanor. (§ 6 ch 166 

SLA 1978)

act and w ish es to m ake restitu tion  to the victim  for 
m edical expenses; and the attorney requests the 
troopers’ a ss ista n ce  in m aking the paym ent, but re­
fuses to disclose to th e  troopers the nam e of h is client, 
such refusal to d ivu lge the client’s identity is neither  
illegal nor un eth ical. Novem ber 27 , 1979, Cp. /.V.’y 
Gen.

|  u \ . V j . .  ',i.;:v V ■-* IIJ
•:§'11.56.780 C rim inal  L aw

(3) provides or a id s  in providing the  o th er person w ith  money, tra n sp o r ta tio n , a 
dangerous in s tru m e n t, a disguise, or o ther m eans of avoid ing  discovery or app reh en sio n ;

(4) p reven ts  or o b stru c ts , by m eans of force, th re a t ,  or deception, anyone from 
perform ing an act w hich  m ight aid in th e  discovery or ap p reh en sio n  of th e  o th er person ;

(5) suppresses by an  ac t of concealm ent, a lte ra tio n , or d es tru c tio n  physical evidence 
which m igh t aid in th e  discovery or apprehension  of th e  o th e r  person; or

(6) aids th e  o th er person  in securing or pro tecting  th e  proceeds of th e  crim e.
(c) H indering  p rosecution  in the first degree is a class C felony. (§ 6 ch 166 SLA 1978)

O p in io n s o f  a t to r n e y  g e n e ru ). — Where an op­
erator of a motor vehicle which was involved in an 
accident, fails to render assistance to an injured 
person, an act which is punishable as a felony under 
AS 28.35.060(c); the A laska staLe troopers investigate  
the incident and during the course of the investigation 
an attorney contacts the troopers, stating that a client 
has informed him that the c lient has committed the

act and w ish es to m ake restitu tion  to the victim  for 
medical expenses; and the attorney requests the  
troopers’ a ssistan ce  in m aking the paym ent, but re­
fuses to d isclose to the troopers the nam e of h is client, 
such refusal to d ivu lge the c lient’s identity is  neither  
illegal nor uneth ical. Novem ber 27, 1979, Op. A tt’y 
Gen.

O p in io n s  o f  a t to r n e y  g e n e r a l .  — Where an op­
erator of a motor vehicle which was involved in an 
accident, fa ils to render assistance to an injured 
p erson ,an  act which is punishable as a felnny under 
AS 28.35.060(c); the A laska Htate troopers investigate 

..the incident and during the course of llie investigation  
an attorney contacts the troopers, s la tin g  that a client

informed him th a t the client has committed the1 ’ . —

L e g is la t iv e  in te n t .  — In enacting the hindering 
prosecution statu tes, the legislature unequivocally 
expressed the in tent to d ispense with any require­
m ent of aw areness as to the legal classification of the 
crime committed by the assisted  person. Noblit v. 
State, 808 P.2d 280 (Alaska Ct. App. 1991).

C u lp a b le  m e n ta l 6 ta tc . — W here it  is found that 
the defendant rendered assistance to another with  
knowledge of the other person’s wrongdoing and with  
the specific intent to hinder h is prosecution, this 
culpable m ental sta te  affords adequate protection 
ngainst the possibility o f b conviction based on inno­
cent conduct; no additional culpable m ental state is 
necessary for due process purposes. .Noblit v. State, 
808 P.2d 280 (Alaska Ct. App. 1991).

C o n ce a lm en t o f  e v id e n c e  b y  d e fe n se  a tto rn ey . 
— W hile sta tu tes w hich address the concealing of 
evidence are generally construed to require an affir­
m ative act o f concealm ent in  addition to the failure to 
disclose information to the authorities, a defense 
attorney's taking possession o f evidence from n
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E ffe c t iv e  d a te s . — Section 24, ch. 86, SLA 1998  
makes th is section effective June 13, 1998, in  accor­
dance w ith  AS 01.10.070(c).

Sec. 11.56.755. U n law fu l c o n ta c t  in  th e  se co n d  d e g re e , (a) A person commits the  
crime of unlawful contact in the second degree if

(1) the  person is arrested  for a crim e against a person under AS 11.41 or a crim e 
involving domestic violence; and

(2) before the person’s in itial appearance before a judge or m agistra te  or befoie 
dism issal of the charge for which the  person was arrested, whichever occurs first, the  
person in itiates communication or a ttem p ts to initiate communication w ith the  alleged 
victim of the crime th a t was the basis for the person’s arrest.

(b) Unlawful contact in the  second degree is
(1) a class B m isdem eanor if  the person was arrested for an offense th a t is a class A 

misdemeanor or a felony offense;
(2) a violation if the person was a rres ted  for an  offense th a t is a  class B m isdemeanor. 

(§ 2 ch 86 SLA 1998)

* E ffe c t iv e  d a te s . — Section 24, ch. 86, SLA 1998 
m akes th is section effective June 13, 1998, in  accor­
dance w ith AS 01.10.070(c).

Sec. 11.56.756. D e fin itio n s . In AS 11.56.750 and 11.56.755,
(1) “victim” has the m eaning given in AS 12.55.185; and
(2) “w itness” has the m eaning given in AS 12.61.900. (§ 3 ch 86 SLA 1998)

E ffe c t iv e  d a te s . —  Section 24, ch. 8G, SLA 1998 
m akes th is section effective June 13, 1998, in accor­
dance w ith AS 01.10.070(c).

Sec. 11.56.760. V io la tin g  a n  o r d e r  to  s u b m it to  DNA te s t in g , (a) A person 
commits the crime of violating an order to subm it to DNA testing  if, when requested  by 
a health  care professional acting on behalf of the sta te  to provide a blood sam ple, oral 
sample, or both, the person refuses to provide the sample or sam ples and the person has 
been

(1) ordered to subm it to DNA testing  as p a rt of a sentence imposed under AS 
12.55.015; or

(2) convicted of an offense th a t requires DNA testing under the provisions of AS
44.41.035.

(b) In th is section, “DNA testing” m eans the  collection of a blood sample, oral sam ple, 
or both, for the deoxyribonucleic acid identification reg istration  system  under AS
44.41.035.

(c) Violating an order to subm it to DNA testing  is a class A misdemeanor. (§ 4 ch 95 
SLA 1998)

E ffe c t iv e  d a te s . —  Section 4, ch. 95, SLA 1998, 
which enacted this section, took effect on Septem ber  
10, 1998.

Sec. 11.56.770. H in d e r in g  p r o s e c u t io n  in  th e  f irs t d e g re e , (a) A person commits 
the crime of h indering prosecut ion in the first degree if the person renders assistance to 
a person who has committed a crime punishable as a felony w ith in ten t to

(1) h inder the apprehension, prosecution, conviction, or punishm ent of th a t person; or
(2) assist th a t  person in profiting or benefiting from the commission of the crime.
(b) For purposes of th is section, a person “renders assistance” to another if the  person
(1) harbors or conceals the o ther person;
(2) w arns the o ther person of im pending discovery or apprehension;



Alaska Association of Chiefs of Police

MAR O n

February 23,1999

Senator Loran Lem an 
State C apitol 
Juneau, AK 99801

D ear Senator Leman:

This letter is w ritten  in su p p o rt of SB 26, an  Act rela ting  to p ro v id in g  false 
inform ation or reports to a peace officer.

The use of false inform ation to escape arrest o r prosecution  has becom e a w ay 
of life for m any crim inals. Beyond im plicating an o th e r in a crim e, a 
substan tia l nu m b er of persons con tinue to use the n am es and  p e rso n a l 
inform ation of o thers again  and again  in  o rder to "escape" the justice system . 
W e also believe the penalty  should  equal the seriousness of the crim e, since 
there is cu rren tly  no  greater penalty  for p rov id ing  false in fo rm atio n  in  a 
felony case than in a m isdem eanor case.

We endorse this effort to d iscourage both  m isdem eanor and  felony suspects 
from  attem pting  to escape justice by  deception.

Sincerely,

D uane S. U d lsn d . P resident 
A laska A ssociation of Chiefs of P o P ^
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A laska Peace Officers A ssociation
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RO. Box 240106 Anchorage, Alaska 99524-0106 Phone (907) 277-0515 Fax (907) 272-5355

Senator Leman February 19, 1999
Alaska State Legislature 
State Capital
Juneau, Alaska 99801-1182  

Dear Senator Leman,

At a recent meeting of the APOA Board of Directors, we unanimously
*

agreed to endorse SB 26.

Please contact us if there is anything we can do to assist you with this bill 
as it proceeds through the legislative process. You may contact us at the 
APOA office in Anchorage at 277-0515.

Thank you for sponsoring this legislation.

Sincerely,

State President
Alaska Peace Officers Association

\



VICTIMS

f o r  J U S t l C O  619 East Fifth Avenue • Anchorage, AK 99501 
(907) 278-0977 • Fax: (907) 258-0740

W  1999

February 24, 1999

Loren Leman 
State Capitol Suite 520 
Juneau, Ak 99801

Dear Senator Leman:

Victims for Justice is writing in support o f SB 26, which is an act relating to 
providing false information or reports to a peace officer. It is important that a person is 
held accountable for lying to a police officer. When it is necessary for an officer to make 
an arrest or to use a statement from a witness concerning a crime, a simple lie can prevent 
that person from providing necessary information. Lying needs to be discouraged. 1 
have seen juvenile offenders not be prosecuted because of lying to an officer. It is 
difficult for the justice system when a simple lie can prevent arrest or a person from being 
involved in an investigation. This legislation would be a good tool for police, prosecutors 
and crime prevention. Thank you Senator Leman for working for the safety of our 
communities.

Sincerely,

Janice Lienhart

Providing services to survivors o f  homicide victims and nhvsical assault



FISCAL NOTE
S T A T E  O F  A LA SK A
2000 L E G IS L A T IV E  S E SS IO N

B IL L  N O. C S S B 2 6  (FIN)

Revision Date/Time (Note if correction) __________________________

Title “An Act relating to hindering prosecution and to

providing false information or reports to a peace officer.*________

Sponsor Senator Leman_____________________________________

Requester Senate Finance Committee________________________

Dept. Affected

' b r u

Law

Criminal Division

Com ponent 1st-4th Judicial Districts; Criminal 

Appeals/Special Litigation_________

E xp e n d itu re s /R e v e n u e s

Component Serial No. 2198 -9 9:2201.03.61,79 

(T housands of Dollars) _________________________

Note: Amounts do not include inflation unless otherwise noted below.

O PER A TIN G  E XP E N D ITU R E S FY 2001 FY 2002 F Y  2003 FY 2004 F Y  2005 FY 2006

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

T O TA L  O P E R A TIN G 0.0 0.0 0.0 0.0 0.0 0.0

[c a p i t a l  e x p e n d i t u r e s  !

|C H A N G E IN  R E V E N U E S  ( ) ( | | | |

FUND SO U RC E (Thousands of Dollars)

1002 Federal Receipts

1003 G F Match

1004 GF

1005 GF/Program Receipts

1037 G F/Mental Health

Other (Specify Type)

T O TA L 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate of a n y current year (FY2 000) cost:

P O SITIO N S

Full-time

Part-time

Temporary

A N A LYS IS : (Attach a separate page it necessary)
C S S B  26 (FIN) applies hindering prosecution in the second degree to conduct where a person helps 

another who has com m itted any m isdem eanor. The com m ittee substitute also m akes lying to a police 

officer regarding one's identity under certain defined circum stances a class A m isdem eanor.

The Department of Law  does not anticipate a fiscal impact from passage of this bill.

Prepared by: Joan M. Kasson0^

Division Attorney General's^Office A

Phone 465-5370

Approved by C ommissioner ^ ^ ^ r ^ i t o r n e y  General

Agency _______________

Date/Time 4/6/00. 4:49 PM

A  I  Department of Law

Date 4/6/00
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Revision Date/Time (Note if correction) 4/11/00 11:50 a.m. Dept. Affected Department of Corrections

Title An Act relating to hindering prosecution and to BRU A d m in is tra tio n  and O p era tions

providing false information or reports to a peace officer.____________ C om ponent_______________All______________________

Sponsor Senator Leman______________________________________  ________________________________________

Requester Senate Finance Committee_________________________ Component No. #0694

Expenditures/Revenues____________ ______________________  (Thousands o f Dollars)_________________________

FISCAL NOTE
STATE OF ALASKA BILL NO. CSSB 26'( (FIN)
2000 LEGISLATIVE SESSION

Note: Amounts do not include inflation unless otherwise noted below.

O P E R A TIN G  E X P E N D IT U R E S F Y 2001 F Y  2002 F Y  2003 FY 2004 F Y  2005 F Y  2006

Personal Services 

Travel 

Contractual 

Supplies 

Equipment 

Land & Structures 

Grants & Claims 

Miscellaneous

T O T A L  O P E R A TIN G *** *** *** »** *** ***

C A P IT A L E X P E N D ITU R E S _____________

CH A N G E IN R E V E N U E S  ( ) |

FUND S O U R C E   (Thousands of Dollars)

1002 Federal Receipts

1003 G F Match

1004 G F

1005 GF/Program Receipts 

1037 G F/Mental Health 

Other (Specify Type)

TO TA L *** *** *** *** *•»

E stim ate o f  any current ye a r (FY2000) cost: 0.0

PO SITIO N S

Full-time

Part-time

Temporary

A N A LY S IS : (Attach a separata pago if necessary)
If passed, this legislation would provide an additional category to the crime of providing false information 

to a peace officer. It would become a Class A m isdem eanor for an individual to provide a false identity to 

a peace officer while under investigation, arrest or detention or while being served with an arrest warrant 

or being issued a citation.

A  class A  m isdem eanor is punishable by up to one year in prison. It would be very difficult ot determ ine 

the fiscal impact o f this bill because we do not have any w ay of determining how m any tim es this occurs 

or what kind o f sentencing might result. It could be used as a negotiating tool and result in no additional 

time as well. Therefore, the Deptartment o f Corrections is submitting an indeterminate fiscal note.

Prepared by: Candy Brower. Legislative Liaison________________________________  Phone 465-3307

Division Commissioner's Office   Date/Time 4/11/00 4:18 PM

Approved by C ommissioner Margaret M. Pugh /y p  . ^  Date jQ .  ̂ /  ^

Agency Dept, of Corrections r - y ^ — \

P R E P A R E R  TO  P R O VID E A L L  D ISTR IB U TIO N  C O PIES TO  G O VE R N O R 'S  LE G IS L A T IV E  O FF IC E

For further distribution information, call the Governor's Legislative Office 
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FISCAL NOTE
STATE OF ALASKA
2000 LEGISLATIVE SESSION

BILL NO. CSSB 26 Version K 
Work Draft

Revision Date/Tim e (Note if correction) 10-Apr-00__________

Title ’A n Act relating to hindering prosecution and to

providing false information or reports to a peace officer_________

Sponsor Senator Leman___________________________________

Requester (S) FIN_____________________________________________

Expenditures/Revenues _________

Dept. Affected 

'B R U

Administration

Legal and Advocacy Services

Component Public Defender Agency

Component No. 

(Thousands o f Dollars)

1631

Note: Amounts do not indude inflation unless otherwise noted below.

O P E R A TIN G  E X P E N D IT U R E S F Y 2001 FY 2002 F Y 2003 F Y 2004 FY 2005 F Y  2006

Personal Services 26.8 26.8 26.8 26.8 26.8 26.8

Travel

Contradual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

T O T A L  O P E R A TIN G 26.8 26.8 26.8 26.8 26.8 26.8

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  ( ) j

FUND S O U R C E (Thousands of Dollars)

1002 Federal Receipts

1003 G F Match

1004 G F 26.8 26.8 26.8 26.8 26.8 26.8

1005 GF/Program  Receipts

1037 GF/Mental Health

Other (Spedfy Type)

T O TA L 26.8 26.8 26.8 26.8 26.8 26.8

Estim ate o f any current year (FY2000) cost: 

PO SITIO N S

Full-time

Part-time 1 1 1 i 1 1

Temporary

A N A L Y S IS : (Attach a separate pogo if nocossary)

S ee attached.

Prepared by: 

Division

Barbara Brink, Director Phone 

Date/Time

264-4414

Public Defender Agency

Approved by C ommissioner -  Robert Poe, J f  
Agency Oepartmenn

P R E P A R E R  T O  PR O VID E  A L L  D ISTR IB U TIO N  C O P IE s W g O VE R N O R 'S  LE G IS LA TIV E  O FF IC E  

For further distribution information, cat) the Governor’s Legislative Office
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STATE OF ALASKA

FISCAL NOTE

BILL NO. CSSB26

d r a f t

2000 LEGISLATIVE SESSION 

ANALYSIS: (continued)

This bill would change the current statute on Making a False Report, AS 11.56.800 by

broadens the hindering prosecution bill to include rendering assistance to people who 
have committed any misdemeanor. (Under current law, hindering prosecution does not 
apply to class B misdemeanors.)

This bill will have some fiscal impact on the Public Defender Agency. Although it is 
difficult to determine the exact impact, the Agency does know that, in a significant 
percentage o f arrests, defendants give false information concerning their identities. We 
conservatively estimate that defendants give false identity information in 2% of our cases.

We are currently appointed to represent defendants in about 3,200 new felonies and 3,500 
new misdemeanors a year. If 2% of the defendants give false identity information, we 
would have 234 new misdemeanor charges. 234 new misdemeanors would be about a 
half-time caseload for a misdemeanor attorney, an Attorney II.

However, we have to take into account that other charges would be brought in many of 
these cases and that part of our existing caseload includes charges brought under the 
current Making a False Report statute. Because of these factors we are estimating that a 
part-time associate attorney could be hired to deal with the increased caseload. We are 
not requesting funding for any additional equipment, supplies, travel, or contractual 
services.

Therefore, we are requesting funding for a part-time Associate Attorney I to be stationed 
in Anchorage.

adding a provision making it illegal for a person to provide false information concerning 
his or her identity if the person is being detained or cited by the police. The bill also

Page 2 o f 2





SENATOR LOREN LEMAN N orthw est Anchorage

716  W 4th Avc. Suite 520 . Anchorage. AK. *>9501 ( ‘>07) 25S -X IX9 Session. Slate Capitol. Juneau. AK  99801 (9 0 7 ) 465 -1 ' >5 
Web Site: http //www .akrcpub licans.org 'Leman.him Email: Scnator_Loren_Lcman(fMcgis.state *.•

Sponsor Statement - CS for SB 27 (FIN)
"A n  Act re la tin g  to schoo l reco rds and  

d riv er licen se  reco rds o f ce rta in  ch ild ren ."

Senate Bill 27 ensures parents will have access to important records about their minor children, 
and also requires school districts to share information with other districts about potentially dangerous 
transfer students.

The Division of Motor Vehicles will not allow a parent or legal guardian to review a minor's 
driving record. AS 28.15.151(0 declares that “information and records under this section are... 
confidential and private.” An exception in the law allows DMV to provide a certified abstract of an 
individual’s driving record to a municipal, state, or federal administrative or judicial agency. However, 
no exception exists to allow parental access.

Denying parents this information is unfair and nonsensical given that state law requires a parent or 
legal guardian to sign a minor’s application for a driver’s license. Furthermore, state law holds the parent 
or guardian who signed the application liable for any damage caused by negligence or wilful misconduct 
o f the minor while operating a motor vehicle [AS 28.15.071(b)].

A driving record includes information that could help parents determine whether their child is 
driving safely: accident reports; convictions of vehicle, driver, and traffic offenses; and any actions taken 
upon the driver’s license, such as suspension.

SB 27 also requires school districts to make copies of a minor child’s school record available to 
parents. Although most districts in Alaska voluntarily make school records available, parents have no 
explicit right under state law to review this information. However, it is the federal government’s policy to 
deny funding to any educational agency or institution that denies parental access to school records. SB 2” 
adds clarity to Alaska law by clearly stating that parents have this right.

Finally, SB 27 requires school districts to transfer certain information about a child who moves 
from one school district to another. If a student has committed an offense that is punishable as a felony, 
or if the student has committed any offense involving the use o f a deadly weapon, this information must 
be included in the student record information that follows the child from one district to another. This 
provision will help school districts protect their students from potentially dangerous young offenders.

Public officials are often heard imploring parents to become more involved in the lives o f their 
children. However, rather than helping parents do their job, government sometimes creates obstacles. By 
removing a few of these legal impediments, SB 27 takes a small step toward helping parents meet their 
responsibilities.

P rep ared  by M ike Pauley, S ta ff Aide to S ena to r Loren Lem an (465-3841)
L ast upda ted : M arch 25,1999
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March 22, 1999

Representative Norman Rokeberg 
State Capitol 
Juneau, AK 99801

Dear Mr. Rokeberg,

I would like to offer this letter as a means of support and to say thank you for 
listening and taking action on behalf of a citizen and voter from your district.

Sometime last fall (1998) I received a notice from the Municipality of Anchorage 
advising me of a $300.00 fine my minor daughter received while driving. It was 
her second citiation in as many years and I felt quite concerned and pressed to 
check into her driving record. She had not informed me or her father of these 
citations, we heard about them through the mail.
I called the DMV in Anchorage and was told that in order to get a copy of my 
minor daughters’ driving record that I would have to get her written permission. 
Needless to say. I was outraged. Parents are held accountable to the strictest 
standards when it comes to their childrens' actions, but on the other hand minor 
children have little to no accounlability to their parents.

This law needs to be changed. It is unreasonable and sadly outdated. Please 
support House Bill entitled
"An Act relating to driver license records of certain children."

T

C
PO Box 221544 
Anchorage, AK 99522*1544

(907) 349-4881



§ 2.8.15.150 M otor  V eh ic les 462

paym ent of the required fee, obtain a duplicate license. A person who recovers an original 
license for which a duplicate has been issued shall im m ediately su rrender the duplicate 
to the departm ent. (§ 19 ch 178 SLA 1978)

Sec. 28.15.150. Records. [Repealed, § 19 ch 178 SL A  1978.]

Sec. 28.15.151. R e c o rd s  to  be k e p t by th e  d e p a r tm e n t ,  (a) The departm ent may 
m ain tain  a file of

(1) every driver’s license application, license or perm it and duplicate driver’s license 
issued by it;

(2) every license th a t has been suspended, revoked, canceled, lim ited, restricted, or 
denied, and the reasons for those actions; and

(3) all accident reports required to be forwarded to the  departm ent under this title.
(b) The departm ent may also m ain tain 'a  file of all accident reports, abstracts of court 

records of convictions of vehicle, driver, and traffic offenses, and o ther information which 
the  departm ent considers necessary to carry out the purposes of th is chapter.

(c) The departm ent shall, upon request, subject to the applicable provisions of AS 12.62 
and (0  of th is section and wdthout charging a fee, furnish a m unicipal, sta te , or federal 
adm in istra tive or judicial agency with a certified abstract of the driving record of a driver. 
The abstrac t m ust include a listing of accidents in which the driver h as  been determ ined 
by the  departm ent or a court of competent jurisdiction to have been liable, convictions of 
vehicle, driver, and traffic offenses, any actions taken upon the d river’s license, and 
inform ation relating to financial responsibility.

(d) The departm ent shall, upon request and paym ent of a fee determ ined by the 
commissioner, furnish a driver or a person designated by the driver with an abstract or 
the  original copy of the computer printed record of the driver's record as provided in (c) 
of th is  section.

(e) [Repealed, § 2 ch 144 S L A  1980.]
(f) Except as provided otherwise in th is section, information and records under this 

section are declared confidential and private. (§ 19 ch 178 SLA 1978; am §§ 1, 2 ch 144 
SLA 1980)

O p in io n s  o f  a tto r n e y  g e n e r a l  — Most, but not 
all, inform ation pertaining to motor vehicle accidents 
contained in Departm ent of Transportation and Pub­
lic F acilities files or the computer data base is public 
inform ation and should be released upon request. 
H owever, certain information regarding particular

accidents, including individual nam es and specific 
driver’s license information, m ust remain confidential 
by operation o f statute. March 30 ,1983 , Op. A tt’y  Gen.

C o lla te r a l r e fe r e n c e s .  — Inspection of motor v e ­
hicle records, right as to, 84 ALR2d 1261.

Sec. 28.15.160. Court reports. [Repealed, § 19 ch 178 S L A  1978.]

Article 2. Cancellation, Suspension, Revocation or Limitation of 
Drivers’ Licenses.

S e c tio n
161. C ancellation of. driver's license
165. A dm inistrative revocations and disqualifica­

tions resulting from chem ical sobriety tests and 
refusals to subm it to tests

166. A dm inistrative review of revocation
171. Suspending privileges of a person licensed in  

another jurisdiction; reporting convictions, su s ­
pensions, disqualifications, and revocations 

181. Court suspensions, revocations, and lim itations
183. Admini:tr.-itive revocation of license to drive
184. A dm inistrative review of revocation of a m inor’s

license >

S e c tio n
185. Court revocation o f a minor's license to drive 
187. Adm inistrative revocation of a license to drive 

for r.se o f false identification.
189. A dm inistrative review of revocation of license  

for use o f false identification 
191. Court reports to departm ent 
201 . Lim itation of driver’s license 
211. Periods o f lim itation, suspension or revocation; 

opportunity for hearing and surrender of li­
cense 

219. Definitions

Sec. 28.15.161 
a driver’s license

(1) the licensee 
license, or has be

(2) there  is an
(3) the  license' 

application; or
(4) the license 
(b) The license

removal of the ca

In te n t  o f  a c t . — 
intent th at all revoca 
tors' licenses be the : 
Safety. K nudsen v. C 
(Alaska 1960), overru 
State. 458 P.2d 340 (

C o lla te r a l referv i 
biles and H ighway T.

60 C .J.S., Motor Vt
D enial, suspensior 

cense because of phv: 
452.

N ecessity  o f  notice 
suspension of motor \ 
361.

Sufficiency o f notit

S ec . 28.15.16. 
from  c h e m ic a l . 
officer shall read 
commercial mot 
28.33.031(a) o r /  
a chemical t e s t . 
28.33.030(a)(2);. 
28.33.031(a) o r /

(1) the  depart 
privilege to obtai 
the person;

(2) the  person 
person’s license

(3) if  the pers 
itse lf is a tempo 
person, except t 
will be ordered i

(4) revocation 
a license, a det< 
person, takes efl 
w ith in  seven da

(b) After read 
seize the  person 
the departm ent
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Gifts Act) or a living will under AS 18.12 (Living Wills and  Do N ot Resuscitate Orders) by 
displaying posters in the offices in which applications a re  taken , by providing a brochure 
or o ther w ritten  information to each person who applies in person or by m ail, and, if 
requested , by providing oral advice.

(e) [Repealed, § 17 ch 70 S L A  1984.]
(f) A t the tim e of application for a driver’s license or an  instruction perm it, or renewal 

of a d river’s license or an instruction perm it, the departm en t shall provide the  applicant 
w ritten  information explaining the s ta te ’s financial responsibility  and m andatory motor 
vehicle insurance laws and potential penalties for failure to comply w ith  those laws.

(g) Upon request, the departm ent shall provide a social security  num ber provided 
under th is section to the child support enforcement agency created  in AS 25.27.010, or the 
child support agency of ano ther sta te , for child support purposes authorized by law. (§ 19 
ch 178 SLA 1978; am §§ 5, 17 ch 70 SLA 1984; am § 9 ch 43 SLA 1988; am § 22 ch 108 
SLA 1989; am  § 20 ch 80 SLA 1997; am §§ 51, 52 ch 132 SLA 1998)

D e la y e d  a m e n d m e n t  — Under § 54(b), ch. 132, 
SLA 1998, effective July 1, 2001, subsection (g) is 
repealed and subsection (b) is am ended to delete 
“social security number," from paragraph (b)(1), 

C r o ss  r e fe r e n c e s .  — For purpose, findings, and 
nonseverability  provisions related to the 1998 am end­
m ents affecting th is  section, see §§ 1 and 55, ch. 132, 
SLA 1998 in the 1998 Tbmporary and Special Acts.

E f fe c t  o f  a m e n d m e n ts . —  The 1997 am endm ent, 
effective Septem ber 11, 1997, in subsection (d), added

"or a living will" at the end of the first sentence and 
inserted “or a living w ill under AS 18.12 (L iving Wills 
and Do Not R esu scitate  Orders)" in the second sen­
tence.

T he 1998 am endm ent, effective Jun e 26, 1998, 
inserted "social security  number," in paragraph (bXl) 
a r- ’ added subsection (g).

C o lla te r a l  r e fe r e n c e s .  — 7AA m . Jur. 2d, Autom o­
biles and H ighw ay Traffic, § 99.

60  C.J.S., Motor Vehicles, § 156.

Sec. 28.15.070. E xam ina tion . [Repealed, §  19 ch  178 S L A  1978.]

S ec . 28.15.071. A p p lic a tio n  o f  m in o rs , (a) The application of a person under the 
age of 18 years for an instruction perm it or d river’s license m ust be signed by the  father, 
m other, guardian, or spouse who is 18 years of age or older, or if there  is no parent, 
guard ian , or spouse, then  by another responsible adu lt who is willing to assum e the 
obligation imposed under th is  section upon a person signing the application. The 
application m u st be signed and verified before a person authorized to adm inister oaths, 
or be signed in the presence of an authorized rep resen ta tive  of the departm ent.

(b) Any negligence or wilful misconduct of a person under th e  age of 18 years when 
driv ing a m otor vehicle in th is  sta te  is im puted to the person who signed the application 
of th e  person for a perm it or license, and th a t  person is jo in tly  and severally liable for 
dam age caused by the negligence or wilful m isconduct of the person under the age of 18 
years, except as provided in (c) of th is  section.

(c) If  a m inor deposits, or there is deposited on behalf of the  minor, proof of financial 
responsibility  for the m inor’s driving of a m otor vehicle, in the form and am ount required 
in AS 28.20, then the departm ent may accept th e  application of the m inor signed as 
requ ired  under (a) of th is section, and, while proof of financial responsibility is 
m ain tained , th e  parent, guardian, spouse, or o ther responsible ad u lt is not subject to the 
liab ility  imposed under (b) of this section.

(d) A person who signs the application of a m inor for a  d river’s license may file w ith the 
departm en t a verified w ritten  request th a t the  license of the  m inor be canceled. W hen the 
license is canceled, the person who signed the  application is relieved from liability under 
(b) of th is  section.

(e) This section does not apply to a person under 18 years of age who is legally 
em ancipated under AS 09.55.590 or a sim ilar law  in ano ther jurisdiction. (§ 19 ch 178 
SLA 1978; am §§ 11,12 ch 60 SLA 1986; am  § 2 ch 119 SLA 1990)

E ffe c t  o f  a m e n d m e n ts . — The 1990 am endm ent, 
effective January 1, 1991, added subsection (e).

Q u o ted
ka 1992).
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956 P.2d 455 (Alaska 1998). 
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956 P.2d 447 (Alaska 1998).' 1 
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would have liberal visitation  
hare custody equally on an 

rter two years, was not auto- 
tody not based on statutorily  
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A laska 1992). 

in  c ir c u m s ta n c e s  suffi- 
fe r  o f  c u sto d y . — Substan- 
the m other’s circum stances, 

•tody from the father to the 
s evidence in the record re- 
iration, her changed m arital , 
iloym ent, and her sustained  
inking problem. N ichols v.

• (A laska 1990). 
oved to a d istant locale, a 
lysical custody arrangem ent 
i the basis that it disrupted  
-year-old child's life and was (j 
terests. W est v. Lawson, 951

a n c e s  in su f f ic ie n t  to  sup*, 
jd y  o rd er . —  Trial court’s 
cum stances which referred to ' 
r.tered into a lesbian relation- 
finding as to how such rela- 
ed the child, were insufficient 
jstody order. S.N .E . v. R.L.B., 
'85).
dy hearing based on alleged  
. it  is im perm issible to rely on 
•ial stigm a attaching to moth- 
S.N .E . v. R.L.B., 699 P.2d 875

io n . — Superior court did not 
:etenn in ing that rem aining in 
i m oving w ith  him to Califor- 
dren’s  beat interests. House v. 
U aska 1989).
.on  w a s  r e m a n d e d  and the  
iirther findings on the effect o f  
, w here the primary changed 

the father relied on  appeal,
•n to leave the sta te , w a s never

found by the trial court to negatively affect the child's 
tx-gt interests or to merit a change in custody. Lee v. 
Co*t 790 P.2d  1359 (Alaska 1990).

E rror in  d e n y in g  fa th e r  e v id e n t ia r y  h e a r in g . 
_  Superior court abused its discretion by denying the 
father an evidentiary hearing, where he m ade a prima 
facie showing that circum stances had changed in the  
years following oruers which had term inated his v is­
itation rights and restrained him from contacts w ith  
his child. Carter v. Brodrick. 816 P.2d 202 (Alaska 
1991).

M o d ifica tio n  o f  v is ita t io n  o rd er . — The change

in circum stances required for m odification of v isita ­
tion rights need not rise to the level sufficient to 
w arrant a change o f custody. H erm osillo v. 
Hermosillo, 797 P.2d 1206 (Alaska 1990).

Actions by a custodial parent which substantia lly  
interfere with the noncustodial parent's visitation  
rights are sufficient to constitute a change in circum ­
stances which may justify  and require a modification 
of the visitation order, if  such m odification is in the 
beat interest o f the child. H erm osillo v. Hermosillo, 
797 P.2d 1206 (Alaska 1990).

C o lla tera l r e fe r e n c e s . — P utative father’s right 
to v is it illeg itim ate child, 15 ALR3d 887.

R ight o f  ja iled  or imprisoned parent to v isit from 
minor child, 15 ALR4th 1234.

W ithholding visitation rights for failure to make 
alim ony or support paym ents, 65 ALR4th 1155.

Post adoption v isitation  by natural parent, 78 
ALR4th 218.

Sec. 25.20.115. Attorney fee awards in custody and visitation m atters. In an
action to  modify, vacate, or enforce th a t  p a r t  of an  order providing for custody  of a child 
or v isita tion  w ith  a child, th e  court may, upon req u est of a party , aw ard  a tto rn e y  fees and  
costs of th e  action. In  aw ard in g  a tto rn ey  fees and costs u n d e r th is  section , th e  cou rt sha ll 
consider th e  re la tiv e  financial resources of th e  p artie s  and  w h e th e r th e  p a r tie s  have acted  
in good fa ith . (§ 3 ch 130 SLA 1990)

N O T E S TO D E C ISIO N S

A p p lica b ility . —  This section applied in  a custody 
proceeding brought by a nonbiological parent in an 
attempt to modify a  custody order made prior to the 
determination that he was not the biological father. 
B.J. v. J .D ., 950 P.2d 113 (Alaska 1997).

E x p lic it  f in d in g s  r e q u ir e d . —  In m aking an 
award o f  attorney’s fees and costs under this section, 
a court m ust m ake explicit findings as to the parties'

relative financial resources and w hether the parties 
acted in good faith. S.L . v. J .H ., 883 P.2d 984 (Alaska 
1994).

T h e  p a r t ie s ’ r e la t iv e  f in a n c ia l  r e s o u r c e s  do  
n o t n e c e s s a r ily  ta k e  p r im a c y  over the presence or 
absence of good faith when considering w hether or not 
to award attorney’s fees and costs under this section. 
S.L. v. J.H., 883 P.2d 984 (Alaska 1994).

C o lla tera l r e fe r e n c e s . — Right to attorney's fees 
in proceeding, after absolute divorce, for modification 
of child custody or support order, 57 ALR4th 710.

E xcessivcness or adequacy o f  attorneys’ fees in 
dom estic relations cases, 17 ALR5th 366.

Sec. 25.20.120. Closure of custody proceedings and records. At an y  stag e  o f a 
proceeding involving custody of a  child th e  court may, if  it is in th e  b est in te re s ts  of the 
child, close th e  proceeding to th e  public or order the cou rt records closed to  th e  public 
tem porarily  or perm anently . T he court m ay modify or vacate  an  o rd e r u n d e r th is  section 
at any tim e. (§ 6 ch 88 SLA 1982)

N O T E S TO  D E C ISIO N S

B road g a g  o r d e r  m u st b e  ju s t if ie d  b y  c o m p e l­
ling c ir c u m sta n c e s . — In a ch ild  custody  h earin g , a 
b’ag o rd er w hich goe3 beyond a ssu rin g  confiden tia lity  
of the  file an d  anonym ity  o f th e  p a rtie s  m u s t be

justified by com pelling circi instances and drawn as 
narrowly as possible to protect against particular 
evils. S.N.E. v. R.L.B., 699 P.2d 875 (Alaska 1985).

Sec. 25.20.130. Access to records of the child. A p a re n t who is n o t g ra n te d  custody 
under AS 25.20.060 — 25.20.130 h as  th e  sam e access to  th e  m edical, d en ta l, school, and 
other records o f the  child as the  custodial paren t. (§ 6 ch 88 SLA 1982)

Sec. 25.20.140. Action for failure to perm it visitation with Eiinor child.
(a) W hen a  cou rt o rder is specific as to w hen a  custodian of a  m inor child  m u st perm it
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re q u e s t reg ard in g  flagged records, includ ing  any  know ledge as to the  w hereabou ts  of the 
child. U pon notification by th e  D e p artm en t o f Public S afe ty  th a t  the  person who was 
listed  as a m issing  child has been found, th e  school or school d is tr ic t sh a ll rem ove th e  flag 
from th e  p erso n ’s record. (§ 1 ch 202 SLA 1990)

S e c . 14.30.710. R e q u i r e d  r e c o r d s  u p o n  t r a n s f e r .  W ithin  14 days a fte r en ro lling  a 
child as a tra n s fe r  s tu d e n t from th is  or a n o th e r  s ta te  in an  e lem en ta ry  or secondary 
school, th e  school or school d is tric t sh a ll re q u es t d irec tly  from th e  child 's previous school 
a certified  copy of.the child's record. An e lem en ta ry  or secondary school o r a  school d is tric t 
in  th is  s ta te  req u ested  to forw ard a copy of a  tran s fe rr in g  child’s record to an o th e r school 
shall com ply w ith  the  req u est w ith in  10 days a f te r  receiving th e  l equest un less the  record 
h as  been  flagged u n d er AS 14.30.700. U pon receip t of a req u es t for a record th a t  h as  been 
■flagged, th e  school or school d is tric t sh a ll im m ed ia te ly  notify th e  D e p artm en t of Public 
Safety. U n less d irected  to do so by th e  D e p artm en t of Public Safety, a school or a school 
d is tr ic t m ay  n o t forw ard a copy of a  flagged record. (§ 1 ch 202 SLA 1990)

S e c . 14 .30 .720 . D e f in it io n s .  In  AS 14.30.700 —  14.30.720,
(1) “child" m eans a  person u n d e r 18 y ea rs  of age;
(2) “school d is tr ic t” m eans a  m unicipal school d is tr ic t or a regional educational

a tten d a n ce  a rea . (§ 1 ch 202 SLA 1990)
0

Sec. 14.30.750. A laska  school counseling  program  g ra n t fu n d . [Repealed, § 12 ch 42  
S L A  1997.]

Chapter 33. School Safety Patrols.
S ec tio n

10. R equirem ents for school safety  patrols 
20. O rganization of a patrol 
30. D u ties o f a patrol

S e c t io n  
40. Guidance for patrols
50. Cooperation w ith law-enforcement authorities 
60. Im m unity from liability

C o lla te r a l  r e fe r e n c e s .  — 68 Am. Jur. 2d Schools, 
§§ 252-254.

78A C .J.S . Schools and School D istricts, §§ 725, 
781, 793.

Coverage and exceptions under stu dent accident 
policy. 74 ALR2d 1253.

Ibrt liab ility  of public schools and institutions of  
higher learning for accident occurring during school

ath letic  events. 35 ALR3d 725.
Tbrt liability o f  public schools and institu tions of  

higher learning for injuries caused by acts o f fellow  
students. 36 ALR3d 330.

Perm itting child to walk to school unattended as 
contributory negligence of parents in action for iryury 
or death of child. 62 ALR3d 541.

Sec. 14.33.010. Requirements for school safety patrols. The school b 
borough o r city school d is tric t or reg ional ed u catio n al a tten d an ce  area , or a p 
denom inational school m ay req u ire  th a t  school safe ty  patro ls be estab lished  
pupils to cross s tre e ts  and  h ighw ays ad jac en t to schools in safety. (§ 1 ch 68 S 
am  § 53 ch 98 SLA 1966; am  § 25 ch 46 SLA 1970; am  § 27 ch 124 SLA 1975

Sec. 14.33.020. Organization of a petrol, (a) I f  a  school board, or a  p 
d enom inational school d e term in es  th a t  a  safe ty  p a tro l should be estab lished  for 
the p rin c ip a l of th e  school shall ap p o in t pup ils  in  th e  school to serve as membe 
patrol.

(b) A pup il m ay  not be appo in ted  a  p a tro l m em ber un less the  pupil’s pa 
g u ard ian  give w ritten  consent to  th e  p u p il’s m em bersh ip  in the  patrol.

(c) T he p rin c ip a l shall d esig n ate  a  te a c h e r  o r teach ers  in the  school to  superv ise  th e  
operation o f th e  patro l.
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§ 28.15.150 M o tor  V eh ic les 462 463

paym ent of the  required fee, obtain a duplicate license. A person who recovers an original 
license for which a duplicate has been issued shall imm ediately su rrender the duplicate 
to the  departm ent. (§ 19 ch 178 SLA 1978)

Sec. 28.15.150. Records. [Repealed, §  19 ch 178 S L A  1978.]

Sec. 28.15.151. Records to be kept by the departm ent, (a) The departm ent may 
m aintain a file of

(1) every d river’s license application, license or perm it and duplicate driver’s license 
issued by it;

(2) every license th a t has been suspended, revoked, canceled, lim ited, restricted, or 
denied, and the reasons for those actions; and

(3) all accident reports required to be forwarded to the departm ent under th is title.
(b) The departm ent may also m aintain-a file of all accident reports, abstracts of court 

records of convictions of vehicle, driver, and traffic offenses, and other information which 
the departm ent considers necessary to carry out the  purposes of th is chapter.

(c) I h e  departm ent shall, upon request, subject to the applicable provisions of AS 12.62 
and (f) of th is section and w ithout charging a  fee, furnish a municipal, state , or federal 
adm inistrative or judicial agency with a certified abstract of the driving record of a driver. 
The abstract m ust include a listing of accidents in which the driver b:3s been determ ined 
by the  departm ent or a court of com petent jurisdiction to have been liable, convictions of 
vehicle, driver, and traffic offenses, any actions taken  upon the driver’s license, and 
information relating to financial responsibility.

(d) The departm ent shall, upon request and paym ent of a fee determ ined by the 
commissioner, furnish a driver or a person designated by the driver with an abstract or 
the original copy of the computer prin ted  record of the  driver’s record as provided in (c) 
of th is  section.

(e) [Repealed, § 2  ch 144 S L A  1980.]
(f) Except as provided otherwise in th is  section, information and records under this 

section are  declared confidential and private. (§ 19 ch 178 SLA 1978; am §§ 1, 2 ch 144 
SLA 1980)

O p in io n s  o f  a t to r n e y  g e n e ra l. — Most, but not 
all, inform ation pertain ing to motor vehicle accidents 
contained in D epartm ent of TVansportation and Pub­
lic F acilities files or the computer data base is public 
information and should be released upon request. 
However, certain information regarding particular

accidents, including individual nam es and specific 
driver’s license information, m ust rem ain confidential 
by operation o f statute. March 30 ,1988 , Op. A tt’y  Gen.

C o lla te r a l r e fe r e n c e s . — Inspection of motor ve­
hicle records, right as to, 84 ALR2d 1261.

Sec. 28.15.160. Court reports. [Repealed, § 19 ch 178 S L A  1978.]

A rticle 2. C ancellation, Suspension , R evocation or L im itation  of 
D rivers’ L icenses.

S e c t io n
161. Cancellation o f driver's license
165. Adm inistrative revocations and disqualifica­

tions resulting from chemical sobriety tests  and 
refusals to subm it to tests

166. Adm inistrative review of revocation
171. Suspending privileges o f a person licensed in 

another jurisdiction: reporting convictions, su s­
pensions, disqualifications, and revocations 

181. Court suspensions, revocations, and lim itations
183. A dm inistrative revocation o f license to drive
184. A dm inistrative review of revocation o f a m inor s

license >

S e c t io n
185. Court revocation o f a minor's license to drive 
187. Adm inistrative revocation of a license to drive 

for use o f false identification.
189. Adm inistrative review of revocation o f license  

for use o f false identification  
191. Court reports to departm ent 
201. Lim itation of driver’s license  
211. Periods of lim itation, suspension or revocation; 

opportunity for hearing and surrender o f li­
cense  

219. Definitions

Sec. 28.15.161.
a driver’s license u

(1) the licensee i: 
license, or has beei

(2) there  is an ei
(3) the  licensee 

application; or
(4) the license w 
(b) The licensee

removal of the cam

In te n t  o f  a c t . —  T) 
in tent that all revocatit 
tors' licenses be the act 
Safety. K nudsen v. Citj 
(Alaska 1960), overrulec 
State, 458 P.2d 340 (A)

. i s  C o lla te r a l r e fe r c n c  
biles and H ighway Tral 

60 C.J.S., Motor Vehi 
Denial, suspension. > 

:..'v cense because of phvsic 
^  452.

N ecessity  o f notice an 
suspension of motor veh 
361.

Sufficiency o f notice .

Sec. 28.15.165. 
fr om chemical so
officer shall read a 
commercial motor 
28.33.031(a) or AS 
a chemical tes t ad 
28.33.030(a)(2); or 
28.33.031(a) or AS

(1) thedepartm t 
privilege to o b ta in . 
the person;

(2) the  person h 
person’s license or

(3) if  the person 
itse lf is a tempora: 
person, except tha 
will be ordered out

(4) revocation of 
a  license, a detem  
person, takes effect 
w ithin seven days,

(b) After readin/ 
seize the  person's ( 
the departm ent w:
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Gifts Act) or a  living will under AS 18.12 (Living Wills and Do Not Resuscitate Orders) by 
displaying posters in the offices in which applications are taken, by providing a brochure 
or o ther w ritten  information to each person who applies in person or by mail, and, if 
requested, by providing oral advice.

(e) [Repealed, § 17 ch 70 S L A  1984.]
(f) A t the  tim e of application for a driver’s license or an  instruction perm it, or renewal 

of a driver’s license or an instruction perm it, the  departm en t shall provide the applicant 
w ritten  information explaining the s ta te ’s financial responsibility and m andatory motor 
vehicle insurance laws and potential penalties for failure to comply with those laws.

(g) Upon request, the departm ent shall provide a  social security num ber provided 
under th is section to the child support enforcem ent agency created in AS 25.27.010, or the 
child support agency of another sta te , for child support purposes authorized by law. (§ 19 
ch 178 SLA 1978; am §§ 5, 17 ch 70 SLA 1984; am  § 9 ch 43 SLA 1988; am § 22 ch 108 
SLA 1989; am § 20 ch 80 SLA 1997; am  §§ 51, 52 ch 132 SLA 1998)

D e la y e d  a m e n d m e n t. — Under § 54(b), ch. i3 2 , 
SLA 1998, effective Ju ly  1, 2001, subsection (g) is 
repealed and subsection (b) is amended to delete  
“social security number," from paragraph (b)(1).

C r o ss  r e fe r e n c e s . — For purpose, findings, and 
nonseverability provisions related to the 1998 am end­
m ents affecting this section, see §§ 1 and 56, ch. 132, 
SLA 1998 in the 1998 Tfempornry and Special Acts.

E ffe c t  o f  a m e n d m e n ts . — The 1997 am endm ent, 
effective Septem ber 11,1997 , in subsection (d), added

“or a  liv ing  will" a t the end o f the first sentence and 
inserted “or a liv ing w ill under AS 18.12 (Living Wills 
and Do N ot R esuscitate Orders)" in the second sen ­
tence.

The 1998 am endm ent, effective June 26, 1998, 
inserted  “social security number," in paragraph (b)(1) 
and added subsection (g).

C o lla te r a l  r e fe r e n c e s .  — 7AAm. Jur. 2d, Autom o­
biles and H ighw ay TVaffic, § 99.

60  C .J.S ., Motor Vehicles, § 156.

Sec. 28.15.070. E xam ina tion . [Repealed, § 19 ch 178 S L A  1978.]

Sec. 28.15.071. Application of minors, (a) The application of a person under the 
age of 18 years for an  instruction perm it or d river’s license m ust be signed by the father, 
mother, guardian, or spouse who is 18 years of age or older, or if  there is no parent, 
guardian, or spouse, then by another responsible a d u lt who is willing to assum e the 
obligation imposed under th is section upon a  person signing the application. The 
application m ust be signed and verified before a person authorized to adm inister oaths, 
or be signed in  the presence of an authorized rep resen ta tive  of the departm ent.

(b) Any negligence or wilful m isconduct of a person under the age of 18 years when 
driving a m otor vehicle in th is sta te  is im puted to the  person who signed the application 
of the person for a perm it or license, and th a t person is jo in tly  and severally liable for 
dam age caused by the negligence or wilful m isconduct of the person under the age of 18 
years, except as provided in (c) of th is section.

(c) If  a m inor deposits, or there  is deposited on beha lf of the minor, proof of financial 
responsibility for the m inor’s driving of a m otor vehicle, in the  form and am ount required 
in AS 28.20, then the departm ent may accept the  application of the minor signed as 
required under (a) of th is section, and, while proof of financial responsibility is 
m aintained, the parent, guardian, spouse, or o ther responsible adu lt is not subject to the 
liability imposed under (b) of th is section.

(d) A persou who signs the  application of a  m inor for a  d river’s license may file w ith the 
departm ent a verified w ritten request th a t  the  license of the  m inor be canceled. W hen the 
license is canceled, the person who signed the  application is relieved from liability under
(b) of this section.

(e) This section does not apply to a person u nder 18 years of age who is legally 
em ancipated under AS 09.55.590 or a sim ilar law  in ano ther jurisdiction. (§ 19 ch 178 
SLA 1978; am §§ 11, 12 ch 60 SLA 1986; am  § 2 ch 119 SLA 1990)

E ffe c t o f a m e n d m e n ts . — The 1990 am endm ent, 
effective January 1, 1991, added subsection (c).
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found by the trial court to negatively  affect the child’s 
vgBt interests or to m erit a  change in  custody. Lee v. 
Cox, 790 P.2d 1359 (A laska 1990).

E rror in  d e n y in g  f a t h e r  e v id e n t ia r y  h e a r in g .  
__ Superior court abused its discretion by denying the  
father an evidentiary hearing, w here he m ade a prima 
facie show ing th at circum stances had changed in the  
years following orders w h ich  had term inated his v is­
itation right3 and restrained him  from contacts w ith  
t,!s child. Carter v. Brodrick, 816 P.2d 202 (Alaska  
1991).

M o d ifica tio n  o f  v i s i t a t io n  o rd er . —  The change

in circumstances required for m odification o f  v isita ­
tion rights need not rise to the level sufficient to 
warrant a change o f custody. H erm osillo v. 
Hermosillo, 797 P.2d 1206 (Alaska 1990).

Actions by a custodial parent w hich substantia lly  
interfere w ith the noncustodial parent’s v isitation  
rights ore sufficient to constitute a change in circum ­
stances which may justify  and require a modification  
of the visitation order, i f  such m odification is  in  the 
best interest o f the child. H erm osillo v. H erm osillo, 
797 P.2d 1206 (Alaska 1990).

C o lla tera l r e fe r e n c e s .  —  P utative father’s right 
to visit illeg itim ate child , 15 ALR3d 887.

Right o f  ja iled  or im prisoned parent to v isit from  
minor child, 15 ALR-lth 1234.

W ithholding visitation rights for failure to m ake  
alimony or support paym ents, 65 ALR4th 1155.

Post adoption visitation  by natural parent, 78  
ALR4th 218.

Sec. 25.20.115. A ttorney fee awards in custody and visitation m atters. In  an
action to modify, v aca te , o r enforce th a t  p a r t  of an  order providing for custody  of a  child 
or v isita tion  w ith  a  child , th e  co u rt may, upon req u est of a  party, aw ard  a tto rn e y  fees and  
costs of th e  action . In  aw ard in g  a tto rn e y  fees and  costs u nder th is  section, th e  court sh a ll 
consider th e  re la tiv e  financial resources of th e  p arties  and  w h e th e r th e  p a r tie s  hav e  ac ted  
in good fa ith . (§ 3 ch  130 SLA 1990)

N O T E S TO  D E C ISIO N S

A p p lica b ility . —  T his section  applied in a custody  
proceeding brought by a nonbiological parent in an  
attempt to modify a custody order made prior to the 
determination th at he w as not the biological father. 
B.J. v. J.D ., 950 P.2d 113 (A laska 1997).

E x p lic it  f in d in g s  r e q u ir e d . —  In m aking in 
award of attorney’s  fees and costs under this section, 
a court m ust m ake exp lic it findings as to the parties'

relative financial resources and w hether the parties  
acted in good faith. S.L. v. J.H ., 883 P.2d 984 (Alaska 
1994).

T h e  p a r tie s ’ r e la t iv e  f in a n c ia l  r e s o u r c e s  d o  
n o t  n e c e s sa r ily  t a k t  p r im a c y  over the presence or 
absence of good faith w hen considering w hether or not 
to award attorney’s fees and costs under this section. 
S.L. v. J.H ., 883 P.2d 984 (Alaska 1994).

C o lla tera l r e fe r e n c e s .  — Right to attorney’s fees Excessiveness or adequacy o f  attorneys’ fees in  
in proceeding, after absolute divorce, for modification dom estic relations cases, 17 ALR5th 366.
of child custody or support order, 57 ALR4th 710.

Sec. 25.20.120. Closure of custody proceedings and records. A t an y  s tag e  o f a 
proceeding invo lv ing  custody  of a  child th e  court may, i f  it is in  th e  b est in te re s ts  o f th e  
child, close th e  p roceed ing  to  th e  public o r o rder the  court records closed to  th e  public 
tem porarily  o r p erm an en tly . T he court m ay  modify or vacate an  order u n d e r  th is  section 
a t any tim e. (§ 6 ch 88 SLA 1982)

N O T E S TO  D E C ISIO N S

B road g a g  o r d e r  m u s t  b e  ju s t if ie d  b y  c o m p e l-  justified by com pelling circum stances and drawn as
lin g  c ir c u m sta n c e s .  —  In a child custody hearing, a narrowly as possible to protect against particular
Bag order which goes beyond assuring confidentiality evils, S.N .E. v. R.L.B., 699 P.2d 875 (Alaska 1985).
of the file and anonym ity o f the parties m ust be

Sec. 25.20.130. Access to records of the child. A p a re n t who is no t g ra n te d  custody 
under AS 25.20.060 — 25.20.130 h as  th e  sam e access to the m edical, d en ta l, school, and  
other records of th e  child  as th e  custod ial p a ren t. (§ 6 ch 88 SLA 1982)

Sec. 25.20.140. Action for failure to perm it visitation with m inor child.
(a) When a court order is specific as to when a custodian of a minor child must permit
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re q u es t re g a rd in g  flagged records, in c lu d in g  an y  knowledge as to  th e  w h ereab o u ts  o f th e  
child. U pon notification by th e  D e p a rtm e n t of Public Safety  th a t  th e  person  who was 
listed  as a  m issin g  child h as  been found, th e  school or school d is tric t sh a ll rem ove th e  flag 
from th e  p e rso n ’s record. (§ 1 ch 202 SLA  1990)

Sec. 14.30.710. Required records upon transfer. W ithin 14 days a f te r  en ro lling  a 
child as a tra n s fe r  s tu d e n t from  th is  or a n o th e r  s ta te  in an  e lem en ta ry  o r secondary  
school, th e  school or school d is tr ic t sh a ll  re q u e s t directly  from th e  ch ild ’s previous school 
a  certified  copy o f th e  child’s record. A n e lem en ta ry  or s ^ o n d a ry  school o r a  school d is tr ic t 
in  th is  s ta te  req u es ted  to forw ard a  copy o f a  tran s fe rr in g  child’s record to an o th e r school 
shall com ply w ith  th e  re q u es t w ith in  10 days a f te r  rece;ving th e  req u es t u n less  th e  record 
h as  been  flagged u n d e r AS 14.30.700. U pon receip t of a  req u est for a record  th a t  h as  been 
•flagged, th e  school or school d is tr ic t sh a ll  im m ed ia te ly  notify th e  D e p artm en t of Public 
Safety. U n less  d irec ted  to  do so by th e  D e p a rtm en t of Public Safety, a  school or a  school 
d is tric t m ay  n o t forw ard  a  copy o f a  flagged record. (§ 1 ch 202 SLA 1990)

Sec. 14.30.720. Definitions. In  AS 14.30.700 — 14.30.720,
(1) “ch ild” m ean s  a  person  u n d e r  18 y ea rs  of age;
(2) “school d is tr ic t” m eans a  m un icipal school d is tric t or a  reg ional educational 

a tten d an ce  a rea . (§ 1 ch 202 SLA 1990)0
Sec. 14.30.750. A la ska  school counse ling  program  g ra n t fu n d . [Repealed, §  12 ch 42  

S L A  1997.]

Chapter 33. School Safety Patrols.
S e c t io n

10. R equirem ents for school safety patrols 
20. O rganization o f a patrol 
30. D u ties o f a  patrol

S e c t io n
40. Guidance for patrols
50. Cooperation w ith law-enforcem ent authorities 
60. Immunity from liability

C o U u tera l r e fe r e n c e s .  — 68 Am. Jur. 2d Scho. Is, 
§§ 252-254.

78A C.J.S. Schools and School D istricts, §§ 725, 
781, 793.

Coverage and exceptions under stu dent accident 
policy. 74 ALR2d 1253.

Tort liab ility  o f  public schools and institu tion s o f  
higher learning for accident occurring during school

athletic  events. 35 ALR3d 725.
Tbrt liability o f public schools and institu tions of 

higher learning for injuries caused by acts o f fellow  
students. 36 ALR3d 330.

Perm itting child to w alk to school unattended as 
contributory negligence o f parents in action for injury  
or death of child. 62 ALR3d 541.

Sec. 14.33.010. Requirem ents for school safety patrols. T he school b 
borough or c ity  school d is tric t or reg ional educational a ttendance  a rea , or a  f 
denom inational school m ay req u ire  th a t  school safety  patro ls be es tab lish ed  
pupils to  cross s tre e ts  and  h ighw ays ad jacen t to schools in safety. (§ 1 ch 68 S 
am  § 53 ch 98 SLA 1966; am  § 25 ch 46 SLA 1970; am  § 27 ch 124 SLA 1975

Sec. 14.33.020. Organization of a patrol, (a) I f  a school board, o r a  p 
denom inational school d e term in es  th a t  a  safe ty  p a tro l should be estab lished  for 
the p rin c ip a l of th e  school sh a ll ap p o in t p u p ils  in  th e  school to serve as m em be 
patrol.

(b) A  p u p il m ay  no t be appo in ted  a  p a tro l m em ber un less th e  pup il’s pa 
g u ard ian  give w ritte n  consen t to th e  p u p il’s m em bersh ip  in th e  patrol.

(c) T he p rin c ip a l sh a ll d esig n ate  a  te a c h e r  o r teachers in the  school to  superv ise th e  
operation  o f th e  patro l.
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March 22. 1999

Representative Norman Rokeberg 
State Capitol 
Juneau, AK 99801

Dear Mr Rokeberg,

I would like to o' r  this letter as a means of support and to say thank you for 
listening and taking action on behalf of a citizen and voter from your district.

Sometime last fall (1998) I received a notice from the Municipality of Anchorage 
advising me of a $300.00 fine my minor daughter received while driving. It was 
her second citiation in as many years and I felt quite concerned and pressed to 
check into her driving record. She had not informed me or her father of these 
citations, we heard about them through the mail.

I called the DMV in Anchorage and was told that in order to get a copy of my 
minor daughters' driving record that I would have to get her written permission. 
Needless to say, I was outraged. Parents are held accountable to the strictest 
standards when it comes to their childrens' actions, but on the other hand minor 
children have littlo to no accountability to their parents.

This law needs to be changed. It is unreasonable and sadly outdated. Please 
support House Bill entitled
"An Act relating to driver license records of certain children.''

1

C
PO Box 221544 
Anchorage, AK 99522-1544

(907) 349-4881



Re: SB 7} 
/

Subject: Re: SB 27
Date: Sun, 11 Apr 1999 20:40:19 -0800

From: Senator Loren Leman <Senator_Loren_Leman@legis.state.ak.us> 
Organization: Alaska Legislature

To: prudy brown <prudy@gci.net>

T h a n k s  for y o u r  su p p o r t .  I c e r t a i n l y  a g r e e  w i t h  y o u  a b o u t  p a r e n t a l  rights. 

L o r e n  L e m a n  

p r u d y  b r o w n  wrote:

> A s  a  v o t e r ,  I  s t r o n g l y  s u p p o r t  t h e  p a s s a g e  o f  SB  2 7 g i v i n g  p a r e n t s  t h e  r i g h t
> t o  i n s p e c t  a  c h i l d ' s  d r i v i n g  r e c o r d  a n d  t h e  r i g h t  t o  r e v i e w  t h e i r  c h i l d r e n ' s
> s c h o o l  r e c o r d s .  I  a p p r e c i a t e  y o u r  a r t i c l e  i n  t h e  E a s t s i d e  P u l s e .  P a r e n t s '
> r i g h t s  i n  A l a s k a  s e em  t o  b e  e r o d i n g  m o r e  a l l  t h e  t im e .
>
> P r u d e n c e  J .  B r ow n
> 2 7 5 4  E .  2 0 t h  A v e n u e
> A n c h o r a g e ,  AK 9 9 5 0 8

4/12/99 ll:4 5A M

mailto:Senator_Loren_Leman@legis.state.ak.us
mailto:prudy@gci.net
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cess, for the purpose of audit examination, to any records m aintained by a 
recipient that may be related, or pertinent to. grants, subgrants, cooperative 
agreements, loans, or other arrangem ents to which reference is made in 
subsection (a), or which may relate to the compliance of the recipient with 
any requirement of an applicable program .
(Jan 2 1968. P. L. 90-247. Title IV, Part C, Subpart 4, § 443 |437|. as added 
Nov I, 1978. P. L. 95-561, Title XII. Part C. § 1231(c). 92 Slat. 2346: Oct. 
20 1994. P. L- I03-3S2. Title II. Part A, § 212(b)(1), Part D. § 248. 108 
Stat. 3913. 3924.)

H IS T O R Y ;  A N C IL L A R Y  LA W S A M )  D IR E C T IV E S  
Explanatory notes:
A p r io r 20 USCS § I2 32 f  was redesignated § 406A  o f  Act Jan. 2, I96S. 
p. L. 90-247. by Act Nov. I. 1978, P. L. 95-561. Title X I I .  Part C.
§ 1231(c), 92 Stat. 2346. and has been reclassified as 20 USC5 § 12210- 
la, p r io r to '••‘peal by Act Oct. 20, 1994.
Amendments:
1994. Act Oct. 20. 1994 (effective on enactment, as provided by § 3 (a ) (2 ) 
o f  such Act. which appears as 20 USCS § 1221 m te ) .  in subsec. (a), 
substituted "grant, subgrant, cooperative agreement, loan, o r other a r ­
rangement”  fo r  "grant, subgrant, contract, subcontract, loan, o r  other 
arrangement (other than procurement contracts awarded by an adminis­
trative head o f  an educational agency)", substituted "th ree" fo r " l ive" , 
and inserted "financial o r  programmatic" ; and. in subsec. (b). substituted 
" to  any records maintained by a recipient that may be related, o r  
pertinent to, grants, .subgrants, cooperative agreements, loans, o r other 
arrangements" fo r " to  any records o f  a recipient which may be related, 
o r  pertinent to, the grants, subgrants, contracts, subcontracts, loans, o r 
other arrangements",
Rcdesignalimi:
This section, enacted as § 437 o f  Act Jan. 2. 1968. P. L. 90-247. Title IV.
Part C, Subpart 4. was redesignated § 443 o f  such Act bv Act Oct. 20.
1994, P. L. 103-382. T it le II . P ; A. § 212(b )(1 ) . 108 Stat. 3913 (effec­
tive on enactment as provided l . § 3 (a ) (2 )  o f  such Act, which appears 
as 20 USCS § 1221 note).
O ther provisions:
Effective date and application o f  section. Act Nov. I. 1978. P. L. 95-561.
Title X I I .  Part E. § 1261, 92 Slat. 2356, which appears as 20 USC'S 
§ 1232c note, provided that this section shall take ell'cct with respect l<> 
appropriations fo r  fiscal year 1980 and subsequent fiscal years.

C R O S S  R E F E R E N C E S  
This section is referred to in 20 USCS §§ I232d, I232e.

§ 1232g. F am ily  ed u ca tio n a l and  privacy rights
(a) C ond i t ion s  f o r  a v a i la b i l i ty  o f  funds  to educat iona l agencies o r  in s t i tu ­

t ions ; in spec t ion  and review o f  educat ion  reco rds : specific in fo rm a t io n
103
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l o  be made a v a i la b le ;  p ro cedu re  f o r  access lo  educat ion  reco rds ; 
re a sonab lene s s  o f  t im e  f o r  such access; hearings ; w rit ten  exp lana t ion s  
by pa ren ts ; d e f in i t io n s .  ( I ) ( A )  N o  funds  sha l l  be made ava i lab le  unde r 
a n y  app lic ab le  p ro g ram  to a n y  educa t ion a l agency o r  institu tion which 
has a p o l ic y  o f  d en y ing , o r  wh ich  e ffec t ive ly  prevents , the pa ren ts  o f  
s tuden ts  w h o  a re  o r  have  been in a t tendance at a schoo l o f  such agency 
o r  a t such in s t i tu t ion , as the case m ay  be, the right to inspect and review 
the edu ca t ion  re c o rd s  o f  th e i r  ch i ld ren . I f  any  mate ria l o r  d ocum en t in 
the educa t ion  reco rd  o f  a s tuden t inc ludes in fo rm a t ion  on m o re  than 
one  s tuden t , the p a ren ts  o f  one  o f  such s tuden ts sha l l  have the righ t to 
inspect and rev iew  o n l y  such  pa r t  o f  such mater ia l o r  d ocum en t as re­
lates to  such s tuden t  o r  to be in fo rm ed  o f  the specific in fo rm a t ion  
con ta in ed  in such p a r t  o f  such  m a te r ia l .  Each educat iona l agency o r  
ins t i tu t ion  s h a l l  es tab lish  a p p ro p r ia te  p rocedu res  f o r  the g ran t ing  o f  a 
request by p a ren ts  f o r  access to the educat ion  records o f  the ir  ch i ld ren  
w ith in  a rea sonab le  pe r iod  o f  t ime , but in no case m o re  than fo r ty - f ive  
d ay s  a f t e r  the request has been made .
( B )  N o  fund s  u n d e r  a n y  app lic ab le  p ro g ram  sha l l  be m ade a va i la b le  to 
a n y  S ta te  ed u ca t io n a l  agency  (w h e th e r  o r  not that agency is an 
edu ca t iona l agency  o r  in s t i tu t ion  u n d e r  this sect ion ) that has a po l ic y  
o f  deny ing , o r  e f fe c t iv e ly  p reven ts , the paren ts o f  s tuden ts the r ight to 
inspect and  rev iew  the educa t ion  reco rds  main ta ined by the State 
educa t iona l agency  on  th e i r  ch i ld ren  w 1'^  a re  o r  have been in a tten ­
d ance  at a n y  s c h o o l  o f  an edu ca t ion a l agency o r  institu tion that is 
sub ject to the p ro v is io n s  o f  th is sect ion .
( C )  T h e  first sen tence  o f  subpa rag raph  (A )  sha ll not ope ra te  to make  
a va i la b le  to s tuden ts  in in s t i tu t ion s  o f  pos tseconda ry  educat ion  the f o l ­
low ing  m a te r ia ls :

( i )  f inanc ia l r e c o rd s  o f  the p a ren ts  o f  the student o r  any  in fo rm a t io n  
con ta in ed  the re in ;
( i i )  con f id en t ia l le t te rs  and  s ta temen ts  o f  recom m enda t ion , which 
were  p laced  in the educa t ion  re co rd s  p r io r  to J an u a ry  I, 19"T5. i f  
such le tte rs  o r  s ta tem en ts  a re  not used fo r  purposes o th e r  than those 
f o r  wh ich  they  w e re  spec i f ic a l ly  intended:
( i i i )  i f  the s tuden t ha s  signed a w a ive r  o f  the s tu d en t ’s right o f  ac ­
cess u n d e r  this subsec t ion  in acco rdance  with subpa rag raph  (D ) .  
c on f id en t ia l  re c om m end a t io n s—

( I )  respecting adm iss ion  to  an y  educat iona l agency o r  ins t itu t ion ,
( I I )  respecting an  app lic a t ion  f o r  em p loym en t , and
( I I I )  respecting the receipt o f  an h o n o r  o r  h o n o r a r y  recogn it ion .

( D )  A  s tuden t o r  a p e rson  app ly in g  fo r  adm iss ion m ay waive his right 
o f  access to  c on f id en t ia l  s ta tem en ts  described in c lause (ii i ) o f  su bp a ra ­
g raph  (C ) .  excep t that such w a iv e r  s h a l l  a pp ly  to recom m enda t ion s  o n ly  
i f  ( i )  the s tuden t is, up on  request, notified o f  the names o f  a l l  persons 
m ak in g  con f id en t ia l  r e c om m end a t io n s  and ( i i ) such recom m enda t ion s  
a re  used s o le ly  f o r  the pu rp o se  f o r  which they were spec if ica l ly
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in te n d e d . Such wa ive rs  m a y  not be requ ired as a cond it ion  fo r  adm is ­
sion to, receipt o f  f inancia l a id f r o m ,  o r  receipt o f  any  o th e r  services o r  
benefits f r om  such agency o r  in s t i tu t ion .

( 2 )  N o  funds sh a l l  be m ade  a v a i la b le  u n d e r  an y  app licab le  p rog ram  to an\ 
educat iona l agency  o r  in s t i tu t ion  un less  the pa ren ts  o f  s tudents who are 
o r  have been in a ttendance  at a s c h o o l  o f  such agency o r  at such institu ­
tion a re  p rov id ed  an o p p o r tu n i t y  f o r  a hea r ing  by such agency o r  institu­
tion, in a cco rd an ce  w ith re gu la t io n s  o f  the Sec re ta ry , to cha l lenge the 
content o f  such s tuden t ’s edu ca t ion  reco rds , in o rd e r  to insure that the 

.! records a re  no t inaccu ra te , m is lead ing , o r  o the rw ise  in v io la t ion  o f  the 
p rivacy  r ights o f  s tuden ts , and  to  p ro v id e  an o p p o r tu n i ty  f o r  the correc- 

; tion o r  de le t ion  o f  a n y  such inaccu ra te , m is lead ing , 01 otherw ise inap- 
j p rop r ia te  da ta  con ta ined  there in  and  to  insert in to  such records a written 
' exp lanation o f  the pa ren ts  respecting the con ten t o f  such records.

■ (3 )  F o r  the pu rposes  o f  th is sec t ion  the term  "educa t iona l agency o r
ins t itu t ion " m ean s  any  p u b l* : o r  p r iv a te  agency o r  institution which is the 

>"t! recipient o f  fu n d s  u n d e r  a n y  app lic ab le  p rog ram .
( 4 ) (A )  F o r  the pu rposes  o f  th is sect ion , the te rm  "educa t ion  reco rds " 

means, except as m ay  be p ro v id ed  o the rw ise  in subpa rag raph  (B ) .  those 
records , files, d ocum en ts , and  o th e r  m a te r ia ls  wh ich—

(i )  con ta in  in fo rm a t io n  d i r e c t ly  re la ted to a studen t ; and
( i i )  a re  ma in ta ined  by an edu ca t io n a l  agency o r  institution o r  bv a 

k b  person ac t ing  f o r  such agency  o r  ins t itu t ion .
(B )  T h e  te rm  "ed uca t io n  re c o rd s "  d oe s  not inc lude—

(i) re co rd s  o f  in s t ru c t ion a l ,  s u p e rv is o ry ,  anti adm in is t ra t ive  person ­
nel and edu ca t ion a l p e rsonne l a n c i l l a r y  the re to  which a re  in the sole 
possession o f  the m a k e r  th e r e o f  and which a re  not accessible o r  re­
vealed to any  o th e r  pe rson  except a substitu te ;
( i i )  re co rd s  m a in ta ined  by a law  en fo rc em en t  unit o f  the educationa l 
agency o r  ins t itu t ion that w e re  crea ted by that law  en fo rcement unit 
f o r  the pu rpose  o f  law  e n fo rc em en t ;
( i i i )  in the case o f  p e rson s  w h o  a re  em p loyed  by an educationa l 
agency o r  ins t itu t ion but w h o  a re  not in a ttendance at such agency 
o r  ins t itu t ion , re co rd s  m ade  and  ma in ta ined  in the n o rm a l course o f  
business wh ich re la te e x c lu s iv e ly  to such person in that person's 
capacity as an em p lo y e e  and  a re  not ava i lab le  f o r  use fo r  any o the r 
pu rpose ; o r
( iv )  re c o rd s  on a s tuden t w h o  is eighteen yea rs  o f  age o r  o lde r ,  o r  is 
a t tend ing an ins t i tu t ion  o f  p o s tse conda ry  educat ion , which are made 
o r  m a in ta ined  by a phys ic ian , p sych ia tr is t , psycho log ist , o r  o the r  
recogn ized p ro fe ss ion a l o r  p a ra  p ro fe ss iona l acting in his pro fessiona l 
o r  p a rap ro fe ss ion a l c apac ity , o r  assis ting in that capacity , and which 
are made , m a in ta ined , o r  used o n ly  in connec t ion  with the p rov is ion 
o f  trea tm en t to  the s tuden t ,  and  a re  not ava i lab le  to anyone  o the r 
than pe rsons  p ro v id in g  such trea tm en t , except that such records can 
be p e rs on a l ly  rev iewed by a phys ic ian  o r  o th e r  app rop r ia te  p ro fes ­
s iona l o f  the s tuden t 's  cho ice .
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( 5 ) (A )  F o r  the pu rpo ses  o f  th is section the term “ d i re c to ry  in fo rm a t io n ”  
re la ting to a s tuden t inc ludes  the fo l low ing : the student's name, ad ­
dress, te lephone  l is t ing , d a te  and p lace o f  b ir th , m a jo r  field o f  s tudy , 
pa rt ic ipa tion  in o f f ic ia l ly  recogn ized activ it ies and sports , weight and 
height o f  m em be rs  o f  a th le t ic  teams, dates o f  attendance , degrees and 
award s  received, and  the most recent p rev iou s  educat iona l agency o r  
institu tion a ttended by the s tuden t .
( B )  A n y  edu ca t ion a l agency  o r  institu tion m ak ing  pub lic  d i re c to ry  in­
fo rm a t io n  sh a l l  g ive pub lic  notice o f  the categories o f  in fo rm a t ion  
which it has  des igna ted  as such in fo rm a t ion  with respect to each 
student a t tend ing  the in s t i tu t ion  o r  agency and sha l l  a l low  a reasonab le 
period o f  t ime a f t e r  such notice has been given fo r  a parent to in fo rm  
tne inst itu t ion o r  ag en cy  that a n y  o r  a l l  o f  the in fo rm a t ion  designated 
shou ld  not be re leased w ith ou t  the p a ren t ’s p r io r  consent.

( 6 )  F o r  the pu rp oses  o f  this sect ion , the term  “ s tuden t ”  inc ludes any  
person with respect to  w h om  an educat iona l agency o r  institution m a in ­
tains educat ion  re co rd s  o r  p e rs o n a l ly  identif iab le in fo rm a t ion , but does 
not inc lude a pe rson  w h o  has not been in a ttendance at such agency o r  
institu tion .

(b ) R e lease  o f  educa t ion  re c o rd s ;  p a ren ta l  consent requ irement ; exceptions; 
comp liance  with ju d ic i a l  o rd e r s  and subpoenas; audit and eva lua t ion  o f  
F ed e ra l ly - sup p o r te d  educa t ion  p rog ram s ; reco rdkeep ing . ( I )  N o  funds 
sha l l  be m ade  a v a i la b le  u n d e r  a n y  app licab le  p rog ram  to  any  educat iona l 
agency o r  ins t i tu t ion  wh ich  has a po l ic y  o r  practice o f  pe rm itt ing  the 
release o f  edu ca t iona l re c o rd s  ( o r  p e rs on a l ly  identifiab le in fo rm a t ion  
conta ined there in o th e r  than  d i re c to r y  in fo rm a t ion , as defined in p a ra ­
g raph  ( 5 )  o f  subsec t ion  ( a ) )  o f  s tuden ts  w ithou t the written consent o f  
th e ir  paren ts to a n y  in d iv id u a l ,  agency , o r  o rgan iza t ion , o th e r  than to the 
fo l low in g—

(A )  o th e r  s ch o o l  o f f ic ia ls , inc lud ing  teachers with in the educat iona l 
institu tion o r  loca l edu ca t io n a l  agency , w ho  have been de te rm ined by 
such agency o r  in s t i tu t ion  to  have leg it imate educat iona l interests, 
inc lud ing the edu ca t io n a l  in terests o f  the ch i ld  f o r  whom  consent wou ld  
o the rw ise  be requ ired :
(B )  o f f ic ia ls  o f  o th e r  s c h o o ls  o r  schoo l systems in which the student 
seeks o r  in tends to  e n r o l l ,  up on  cond it ion  that the student's pa ren ts be 
notified o f  the t ran s fe r , receive a copy  o f  the reco rd  i f  desired, and have 
an o p p o r tu n i ty  f o r  a h ea r in g  to  cha l lenge the conten t o f  the record :
( C )  au th o r iz e d  rep resen ta t ives  o f  ( i )  the C o m p t r o l l e r  G ene ra l o f  the 
United S la tes , ( i i )  the S ec re ta ry ,  o r  ( i i i )  State educat iona l au thorit ies , 
u n de r  the c ond i t ion s  set fo r th  in p a rag raph  (3 )  o f  this subsection;
( D )  iri c onnec t ion  w ith  a s tuden t 's  app lica t ion  fo r . o r  receipt o f, 
financia l a id ;
( E )  State and loca l o f f ic ia ls  o r  au th o r i t ie s  to w hom  such in fo rm a t ion  is 
spec if ica l ly  a l low ed  to be repo r ted  o r  d isc losed pu rsuan t to State stat­
ute adop ted—
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(i) before N o v e m b e r  19, 1974, if the  a l low ed repo rt ing  o r  d isc losure  
co n cern s  th e  ju v en i le  ju s t ic e  sys tem  a n d  su ch  sy s te m ’s ability  to ef­
fectively se rve  th e  s tu d e n t  w h o se  re c o rd s  a re  released, o r
(ii) a f te r  N o v e m b e r  19. 1974, if—

(I) the  a l low ed  rep o r t in g  o r  d isc lo su re  co n c e rn s  the  juvenile  ju s t ice  
system  a n d  su c h  s y s te m 's  ab il i ty  to  effectively serve, p r io r  to  
ad ju d ica t io n ,  th e  s tu d e n t  w h o se  reco rd s  a re  released; and
(II)  th e  officials a n d  a u th o r i t i e s  to  w h o m  such  in fo rm ation  is 
disclosed certify  in w r i t in g  to  the  ed u c a t io n a l  agency  o r  ins ti tu tion  
th a t  th e  in fo rm a tio n  will no t be d isc losed  to  a n y  o th e r  p a r ty  except 
as p ro v id ed  u n d e r  S ta te  law  w i th o u t  the  p r io r  w ri t ten  consen t o f  
the p a re n t  o f  th e  s tu d e n t . [;]

(F) o rg a n iz a t io n s  c o n d u c t in g  s tu d ie s  for, o r  on beha lf  of, educa tiona l  
agencies o r  in s t i tu t io n s  fo r  the  p u rp o se  o f  developing , validating, o r  
ad m in is te r in g  p red ic t ive  tests, a d m in is te r in g  s tu d e n t  aid p ro g ram s,  a n d  
im proving  in s tru c t io n ,  if su c h  s tu d ie s  a r e  co n d u c te d  in such  a m a n n e r  
as will no t  p e rm it  the  pe rsona l  identif ica tion  o f  s tu d e n ts  and  the ir  
p a ren ts  by p e rso n s  o th e r  th a n  rep re sen ta t iv es  o f  such  o rgan iza tions  an d  
such  in fo rm a tio n  will be d e s t ro y e d  w hen  no  longer needed for the 
purpose  fo r  w hich  it is c o n d u c ted ;
(G ) a c c red i t in g  o rg a n iz a t io n s  in o r d e r  to  c a r ry  ou t  the ir  acc red it ing  
functions;
(H ) p a re n ts  o f  a d e p e n d e n t  s tu d e n t  o f  su c h  p aren ts ,  as  defined in sec­
tion 152 o f  th e  In te rn a l  R ev en u e  C o d e  o f  1936 [26 USCS § l i z j ;
(I) subject to  regu la t ions  o f  the  S ec re ta ry ,  in connec tion  with an  e m e r ­
gency, a p p ro p r ia te  p e rso n s  if  th e  k n o w led g e  o f  such  info rm ation  is nec­
essary to  p ro te c t  th e  h ea lth  o r  sa fe ty  o f  the  s tu d e n t  o r  o th e r  persons; 
and
(J)(i) the  e n t i ty  o r  p e rso n s  d es ig n a ted  in a Federa l  g ran d  ju r y  subpoena ,  

in w h ich  case  the  c o u r t  sha ll  o rd e r ,  for good cause show n, th e  
educa t io n a l  agen cy  o r  in s t i tu t ion  (and  a n y  officer, d irec to r ,  employee, 
agent, o r  a t to rn e y  for  su c h  ag en cy  o r  ins t i tu t ion)  on which  the 
su b p o en a  is served , to  not d isc lose  to  a n y  person  the existence o r  
c o n ten ts  o f  the  su b p o e n a  o r  a n y  in fo rm a tio n  furn ished  to  the g rand  
ju ry  in response  to  the  su b p o e n a ;  an d
(ii) the  en t i ty  o r  p e rso n s  d es ig n a ted  in a n y  o th e r  subpoena  issued for 
a law en fo rc e m en t  pu rp o se ,  in w h ich  case the co u r t  o r  o th e r  issuing 
agency  m a y  o rd e r ,  for good ca u se  sh o w n , the  educa tiona l  agency o r  
ins t i tu t ion  (and a n y  officer, d i re c to r ,  em ployee , agen t,  o r  a t to rn ey  for 
such  ag en cy  o r  in s t i tu t ion )  on w h ich  the  su b p o en a  is served, to not 
disclose to  a n y  person  the  ex is tence  o r  c o n te n ts  o f  the su bpoena  o r  
any  in fo rm a tio n  fu rn ished  in response  to the  subpoena .

N oth ing  in c lause  (E) o f  th is  p a ra g ra p h  shall p reven t a S tate  from fu r th e r  
limiting the  n u m b e r  o r  type  o f  S ta te  o r  local officials w ho  will co n t in u e  
to have access  th e re u n d e r .
(2) N o  funds  sha ll  be m a d e  ava ilab le  u n d e r  a n y  app licab le  p rog ram  to any
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edu ca t ion a l agen cy  o r  in s t i tu t ion  which has a po l icy  o r  p rac t ice  o f  re leas­
ing, o r  p ro v id in g  access to, a n y  pe rs ona l ly  identiiiab le in fo rm a t io n  in 
educa t ion  re c o rd s  o th e r  than d i re c to ry  in fo rm a t ion , o r  as is pe rm itted  
u n d e r  p a ra g ra p h  ( I )  o f  this subsection un less—

(A )  the re  is w r i t ten  consen t f r om  the s tuden t's  paren ts spec i fy ing  re­
c o rd s  to  be re leased , the reasons fo r  such release, and to  w h om , and 
w ith a c o p y  o f  the re co rd s  to  be released to the studen t's  p a ren ts  and 
the s tuden t  i f  des ired  by the parents , o r
( B )  excep t as p ro v id ed  in pa rag raph  ( l ) ( J ) ,  such in fo rm a t io n  is f u r ­
n ished in c om p lia n c e  w ith  ju d ic ia l  o rd e r ,  o r  pu rsuan t to a n y  la w fu l ly  
issued subpoen a , upon  c ond it ion  that pa ren ts and the s tuden ts  a re  no t i­
fied o f  a l l  such  o rd e r s  o r  subpoenas  in advance o f  the c om p lian ce  the re ­
w ith by the edu ca t io n a l  in s t i tu t ion  o r  agency .

( 3 )  N o th in g  c on ta in ed  in th is sect ion sh a l l  p rec lude au tho r ized  rep resen ta ­
tives o f  (A )  the C o m p t r o l l e r  G e n e ra l  o f  the Un ited  States, ( B )  the Sec re ­
ta ry ,  o r  ( C )  S ta te  e du ca t ion a l au th o r i t ie s  f r om  having access to s tuden t o r  
o th e r  re c o rd s  w h ich  m ay  be necessary in connect ion  with the aud it  and 
e v a lu a t io n  o f  F e d e ra l ly - s u p p o r te d  educat ion  p rog ram s , o r  in connec t ion  
w ith the e n fo rc em en t  o f  the F ed e ra l legal requ irements  wh ich re la te  to 
such p ro g ram s :  Provided, T h a t  except when co l lec t ion o f  p e rs o n a l ly  
iden ti f iab le  in fo rm a t io n  is spec i f ica l ly  au th o r ized  by Federa l law , a n y  da ta  
co l lec ted  by such o f f ic ia ls  s h a l l  be pro tec ted in a m anne r  wh ich w i l l  not 
p e rm it  the p e rs on a l  iden t i f ica t ion  o f  s tuden ts  and the ir  pa ren ts  by o th e r  
than those o f f ic ia ls , and  such pe rs ona l ly  identif iab le data sh a l l  be de ­
s t ro y ed  when n o  lo n g e r  needed f o r  such aud it , eva lua t ion , and en fo rc e ­
men t o f  F e d e ra l  lega l requ irem en ts .
( 4 ) ( A )  Each  ed u ca t io n a l  agency  o r  institu tion sha l l  main ta in  a reco rd , 

kept w ith  the educa t ion  re c o rd s  o f  each studen t, which w il l ind icate  a l l  
in d iv id u a ls  ( o t h e r  than those specified in pa rag raph  ( 1 ) ( A )  o f  this 
subsec t ion ) , agencies , o r  o rg an iza t ion s  which have requested o r  o b ­
ta ined access to  a s tu d en t ’s  educat ion  reco rds  main ta ined by such 
edu ca t ion a l agency  o r  in s t i tu t ion , and which w il l indicate spec i f ica l ly  
the leg it im a te  in terest that each such person , agency, o r  o rg an iz a t io n  
has in ob ta in in g  th is  in fo rm a t io n .  Such reco rd  o f  access sha l l  be a v a i l ­
ab le  o n ly  to  pa ren ts , to  the s ch oo l offic ia l and his assistants w h o  a re  
re spons ib le  f o r  the cu s tody  o f  such  records , and to persons o r  o rg a n iz a ­
t ions  a u th o r i z e d  in, and  u n d e r  the cond it ion s  o f , c lauses (A )  and  (C )  
o f  p a ra g ra p h  ( I )  a s  a m ean s  o f  aud it ing  the ope ra t ion  o f  the sys tem .
( B )  W i th  respect to  this subsec t ion , pe rsona l in fo rm a t ion  sha l l  o n ly  be 
t ran s fe r red  to  a th i rd  p a r ty  on  the cond it ion  that such p a r ty  w i l l  not 
pe rm it  a n y  o t h e r  p a r t y  to have  access to  such in fo rm a t ion  w ith ou t  the 
w rit ten  consen t o f  the p a ren ts  o f  the s tuden t. I f  a th ird p a r ty  ou ts ide  
the edu ca t io n a l  agency  o r  ins t i tu t ion  pe rm its  access to in fo rm a t io n  in 
v io la t io n  o f  p a ra g ra p h  ( 2 ) ( A ) ,  o r  fa i ls to de s t roy  in fo rm a t ion  in v io la ­
t ion o f  p a ra g ra p h  ( l ) ( F ) ,  the educa t iona l agency o r  institution sha l l  be 
p roh ib i ted  f r o m  p e rm it t in g  access to in fo rm a t ion  f rom  educa t ion  re ­
c o rd s  to  that th i rd  p a r ty  f o r  a pe r iod  o f  not less than five years .
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(5 ) N o th in g  in this section s h a l l  be cons trued  to p roh ib it  Sta te  and  loca l 
educationa l offic ia ls f r om  hav in g  access to student o r  o th e r  re co rd s  which 
may be necessary in c onnec t ion  w ith the aud it and eva lua t ion  o f  an y  
fede ra l ly  o r  State suppo rted  edu ca t ion  p ro g ram  o r  in connect ion  with the 
en forcement o f  the F ede ra l lega l requ irem en ts  which re la te to any  such 
p rog ram , subject to the c ond i t io n s  specified in the p ro v is o  in pa rag raph
(3 )C
( 6 )  N o th ing  in this section sh a l l  be cons trued  to p roh ib it  an inst itu t ion o f  
postsecondary educat ion  f r om  d isc lo s ing , to  an a l leged v ictim  o f  a n y  c r im e  
o f  vio lence (as that term  is de fined in section 16 o f  tit le 18. U n ited  States 
Code ) , the resu lts o f  a n y  d is c ip l in a ry  p roceed ing  conducted  by such 
institution against the a l leged  p e rp e t ra to r  o f  such c r im e  with respect to

’• such crime.
(c) Su rv ey s  o r  data -ga thc r ing  ac t iv i t ie s ; regu la t ions . N o t  la te r  than 2 4 0  days  

the date o f  enactment o f  the Im p ro v in g  A m e r ic a ’s S ch oo ls  Act o f  1994
[enacted Oct. 2 0 , 1994], the S e c re ta ry  sh a l l  ad op t  app rop r ia te  regu la t ions  o r  
procedures, o r  identi fy  ex is t ing regu la t ion s  o r  p rocedu res , wh ich p ro tect the 
.rights o f  p r ivacy  o f  s tuden ts  and  th e i r  fam ilies  in connect ion  with an y  
surveys o r  da ta -gathering ac tiv it ies  conduc ted , assisted, o r  au th o r iz e d  by the 
Secretary o r  an adm in is t ra t iv e  head o f  an educat ion  agency . R egu la t ion s  
established unde r  this subsection sh a l l  inc lude p rov is ion s  c o n t r o l l in g  the use, 
d issemination, and p ro tec t ion  o f  such  da ta . N o  su rvey  o r  da ta -ga the r ing  
activities sha l l be conducted by the Sec re ta ry , o r  an adm in is t ra t iv e  head o f  
an education agency unde r  an ap p l ic ab le  p ro g ram , un less such activ it ies a rc  
authorized by law.
(d) S tuden ts ’ r a th e r  than p a ren ts ’ p e rm iss ion  o r  consent. F o r  the pu rposes  
o f  this section, wheneve r a s tuden t has  atta ined eighteen yea rs  o f  age. o r  is 
attending an institu tion o f  p o s tse conda ry  educat ion , the pe rm iss ion  o i 
consent required o f  and the r igh ts  acco rded  to the pa ren ts  o f  the student 
sha ll the rea fte r o n ly  be requ ired  o f  and  acco rded  to the s tuden t .
(e) In fo rm ing  paren ts o r  s tuden ts  o f  r igh ts  unde r  th is sect ion . N o  funds sha l l  
be made ava i lab le  unde r  any  app lic ab le  p ro g ram  to any  educa t iona l agency 
o r  institution un less such agency  o r  ins t itu t ion e ffect ive ly in fo rm s  the pa ren ts 
o f  students, o r  the s tudents , i f  they  a re  eighteen yea rs  o f  age o r  o ld e r ,  o r  a re  
attending an institu tion o f  post .secondary educat ion , o f  the r ights acco rded 
them by this sect ion .
( 0  E n fo rcem en t ; t e rm in a t ion  o f  assis tance . T h e  Sec re ta ry  sha l l  take a p p r o ­
priate ac tions to en fo rc e  this sec t ion  and to dea l w ith v io la t ion s  o f  this sec­
tion, in acco rdance w ith this A c t ,  except that ac tion to te rm ina te  assistance 
may be taken o n ly  i f  the S e c re ta ry  finds there has been a fa i lu re  to comp ly  
with this section, anti he has d e te rm ined  that com p lian ce  cannot be secured 
by v o lu n ta ry  means.
(g) O ff ice and rev iew boa rd ; c re a t ion ; func t ions . T h e  Sec re ta ry  sha l l  estab­
lish o r  designate an office and  rev iew  boa rd  w ith in  the D epa r tm en t  f o r  the 
purpose o f  investigating, p rocess ing , reviewing, and ad jud ica t ing  v io la t ion s
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o f  th is  sec t ion  a n d  c o m p la in ts  w hich  m ay be filed c o n c e rn in g  alleged viola­
t io n s  o f  th is  sec tion .  E xcep t for the  con d u c t  o f  hear ings ,  n o n e  o f  the  func­
t io n s  o f  th e  S ec re ta ry  u n d e r  th is  section shall be ca rr ied  o u t  in an y  o f  the 
reg iona l  offices o f  su c h  D e p a r tm e n t .

(h) C e r t a in  d isc ip l in a ry  ac t ion  in fo rm ation  allowable . N o th in g  in th is  section 
sha ll  p ro h ib i t  an  e d u ca t io n a l  agency  o r  institu tion  f ro m —

(1) inc lu d in g  a p p ro p r ia te  in fo rm ation  in the e d u c a t io n  record  o f  any 
s tu d e n t  c o n c e rn in g  d isc ip l ina ry  action  taken ag a in s t  s u c h  s tu d e n t  for 
c o n d u c t  th a t  posed  a significant risk to  the safe ty  o r  w ell-being  o f  that 
s tu d e n t ,  o th e r  s tu d e n ts ,  o r  o th e r  m em bers  o f  the  schoo l c o m m u n i ty ;  o r
(2) d isc lo s ing  su c h  in fo rm atio n  to  teachers and  schoo l officials, including 
te a c h e r s  a n d  sch o o l  officials in o th e r  schools, w h o  have  leg it im ate  e d u c a ­
t iona l  in te re s ts  in th e  b ehav io r  o f  the s tuden t.

(Jan .  2, 1968, P. L. 90-247, T i t le  IV. Part C. S ubpart  4. § 444  (438], as added  
A u g .  21, 1974, P. L . 93-380, T itle  V, § 513(a). 88 S ta t.  571; D ec . 31, 1974, 
P. L. 93-568 , § 2(a), 88 Stat. 1858; A ug. 6. 1979, P. L. 96-46, § 4(c). 93 Stat. 
342; N o v .  8, 1990, P. L. 101-542, T itle  II, § 203, 104 S tat.  2385; Ju ly  23, 
1992, P. L. 102-325, T i t le  XV, P a r t  H, § 1555(a), 106 Scat. 840; Oct. 20, 
1994, P. L. 103-382, T i t le  II. P a r t  A. § 212(b)(1), P a r t  D . § 249, P a r t  E, 
§ 2 61 (h ) ,  108 S ta t.  3913, 3924, 3928.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES 
References in text:
The "Improving America's Schools Act of 1994", referred to subsec. (c), 
is Act Oct. 20. 1994, P. L. 103-382. 108 Stat. 3518. For full classifica­
tion of this Act, consult USCS Tables volumes.
"This Act", referred to in this section, is Act Jan. 2. 1968, P. L. 90-247,
81 Stat. 783, popularly known as the Elementary and Secondary Educa­
tion Amendments of 1967, Title IV of which is popularly known as the 
General Education Provisions Act and appears generally as 20 USCS 
§§ 1221 et seq. For full classification of such Act, consult USCS Tables 
volumes.
Explanatory notes:
The bracketed semicolon was inserted in subsec. (b)( I ){E)(ii)(l I) to 
indicate the probable intent of Congress to retain that punctuation in the 
1994 amendment. See 1994 Amendment note.
Effective date of section:
This section took elfect ninety days after enactment, pursuant to Act 
Aug. 21. 1974, P. L. 93-380, Title V, § 5l3(b)(l)(i). 88 Stat. 574.
Amendments:
1974. Act Dec. 31, 1974, in subsec. (a), para. (I), designated existing 
provisions as subpara. (A), in subpara. (A) as so designated, substituted 
"educational agency or institution" for "State and local educational 
agency, any institution of higher education, any community college, any 
school agency offering a preschool program, or any other educational 
institution", substituted "who are or have been in attendance at a school 
of such agency or at such institution, as the case may be" for "attending
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