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Alaska State Legislature
Interim Address:
119 N. Cushman, Suite 211 
Fairbanks, AK 99701 
(907)-456-5081 
Fax# (9071-456-8245

Official Business

f o c J D

Session Contact: 
(907)-465-3719 

FAX# (907)-465-3258

Room 416 
State Capitol 
Juneau AK 
99801-1182

Representative John Coghill

Date: March 23, 1999

To: Representative Pete Kott, Chairman
House Judiciary Committee

From: Rynnieva W. Moss, Legislative Aide

Re: Committee Hearing of HJR 17

Representative Coghill is requesting that HJR 17, "Proposing amendments to the 
Constitution of the State of Alaska relating to the nomination, selection, 
appointment, nnd public approval or rejection of justices of the supreme court and 
of judges of courts established by the legislature that have as an exclusive purpose 
the exercise of appellate jurisdiction over judicial acts and proceedings, and 
requiring legislative confirmation of those justices and judges. ", be heard in the 
House Judiciary Committee at your earliest convenience.

I have attached the sponsor statement and some back up information on the 
resolution.

Thank you for your assistance.
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Representative John Coghill

HJR 17 Legislative Confirmation o f  Judges 
Sponsor Statem ent - M arch 23, 1999

HJR 17 provides for legislative confirmation of judges appointed to Alaska's Supreme Court 
and of judges of courts established by the legislature that have as an exclusive purpose the exercise of 
appellate jurisdiction over judicial acts and proceedings. Presently the Article IV, Section 5 of the 
Constitution provides that:

"The governor shall fill any vacancy in an office o f Supreme Court justice or superior court 
judge by appointing one o f two persons nominated by the judicial council. "

Because the Supreme Court was created in Alaska's State Constitution, a constitutional 
amendment is necessary to change the process for selection of the Supreme Court Justices. I have 
introduced HJR 17 to enable the public to be included in the process of appointing judges.

The public has less input into the judicial branch than into the executive and legislative 
branches. The governor and the legislature have elections and compulsory public input in their 
decision-making processes. The governor's cabinet appointees and his appointments to boards and 
commissions are subject io legislative confirmation.

In recent years, court decisions have had the effect of rewriting statutes or changing 
legislative intent. Checks and balances must be implemented to enable the legislature and the public 
to review the qualifications and the values of newly appointed judges in Alaska.

"[Ojur judges are effectually independent o f the nation. But this ought not to be. I would not, 
indeed, make them dependent on the Executive authority, as they formerly were in England; but I 
deem it indispensable to the continuance o f this government, that they should be submitted to some 
practical & impartial control; and that this, to be imparted, must be compounded o f a mixture o f  
State and Federal authorities. It is not enough that honest men are appointed judges. All know the 
influence o f interest on the mind o f man, and how unconsciously his judgment is warped by that 
influence."

Thomas Jefferson

By providing for a legislative confirmation of judges, HJR 17 would allow the public to 
participate in confirmation hearings, the judicial candidates can present their philosophical approach 
to the law, and the public will have a voice in their selection.

1 Thomas Jefferson, Autobiography, in THE WRITINGS OF THOMAS JEFFERSON, 121 (Andrew A. Lipscomb 
ed., 1903)

Represcntative_John_Coghill@LEGIS.statc.ak.us
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You wished to know how the process used in Alaska for selecting judges compares with that in other 
states. Specifically, you wished to know the number of states In which judges are appointed as 
compa.ed to the number of states in which judges are elected. You also wished to know the number of 
states in which the legislature is involved in the selection process.

States typically use a variety of methods to select judges, depending on the court; however, the most 
commonly used selection process involves nomination o f qualified candidates by a special, 
nonpartisan nominating body (usually composed of both attorneys and nonattorneys); appointment by 
the governor; and periodic voting by the electorate in regard to judges' retention of office. According to 
the most current available information, Alaska is among 25 jurisdictions using the merit, or 
commission, system for selecting judges.’ Among these jurisdictions, the legislature (or the senate) 
confirms the governor's selection in Hawaii, Maryland, New York, Rhode Island, Vermont, and the 
District of Columbia; in Connecticut, the legislature appoints judges from nominations selected by the 
governor from among candidates submitted by the nominating commission; in Souih Carolina, the 
legislature elects judges from among candidates selected by a judicial merit selection commission.

Use of the merit, o r commission system, appears to be on the increase, but election of judges is 
almost as common. Twenty-one states elect judges, either on partisan (8 states) or on nonpartisan 
(13 states) ballots.

Judges are selected without the use of a nominating commission in the remaining five states. The 
legislature elects or confirms judges in three of those states— Maine, New Jersey, and Virginia. Thus, 
the legislature is part of the judicial selection process for courts of last resort and intermediate 
appellate courts in a total of 11 jurisdictions across the country. The greatest involvement on the part 
of the legislature appears to be in South Carolina and in Virginia. In South Carolina, the process 
involves both a nominating commission and a majority vote of the full legislature. In Virginia, judges 
are elected by majority vote of the legislature.

Table 1 provides a synopsis of the selection methods most predominately used by states for courts of 
last resort and intermediate appellate courts. A more detailed description and comparison of the 
selection processes used by states for judges at the various court levels is provided in Attachment A. 
Attachment B contains an as yet unpublished update of this information, provided by the American 
Judicature Society. These documents also show the term of office for judges at the various court 
levels. Attachment C contains a brief discussion of the advantages and disadvantages of 
appointments versus elections, and a longer discussion of the advantages and disadvantages of 
various systems.

I hope you find this information useful. Please contact us if you have questions or need additional 
information.

’ This sy stem  or plan h a s  a lso  b e e n  know n a s  Iho Kales p lan, a lte r o ne  ol Ihe p e rso n s  suggesting  tho idea ; a s  the  Missouri p lan, a ttar 

the  first s ta te  adop ting  it; a n d  m ore frequently a s  the m erit sy stem  o r commission sy stem  after the impartial body  or com m ission  rosponsib lo  
tor evalualing  app lican ts  a n d  subm itting n a m e s  lor appointm ent,
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Attachment A - Council of State Government, Book of the States, 1996-97 (pp. 127-128 and
133-135).

Attachment B - American Judicature Society, “Judicial Selection in the States: Appellate 
and General Jurisdiction Courts, 1997,” unpublished draft update of 1997 revision.
Attachment C - “Election of Supreme Court Justices,” House Research Agency 

Memorandum 85.042; and Peter D. Webster, “Selection and Retention of Judges: Is There 
One ‘Best* Method? Florida State University Law Review, 1995.
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S ta te  C o u rts  are Increasingly  Flexing 
T h e ir Judicial M uscles bv O verruling 
S ta te  L egisla tures an d  M aking Policy

by Michael Hotra

The unprecedented level of judicial activism in ourstate 
courts begs the question: with state judges making public 
policy, do state legislators matter anymore?

In many states, and across a broad spectrum of issues, 
state courts and stale court judges have undermined legisla­
tures' ability — and constitutional charge — to represent the 
voters and craft public policy. In the next decade the largest 
battles in stale capitals will likely be power struggles be­
tween legislatures and courts.

Each bianch of stale government, the legislature, the 
executive, and the judiciarv, is  a  creation ol the state consti-
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tution. which is, in most cases, a lengthy, detailed and highly 
prescriptive document.

Precisely because state constitutions are so prescrip­
tive, it is incumbent upon the judiciary to exercise restraint 
in its interpretations of certain clauses and phrasing.

When the state courts attempt to use clauses in state 
constitutions as the predicate for an activist agenda, the 
result is an infringement on the role of the legislature, and 
bad public policy.

As final arbiters of state constitutions, state courts 
trump legislatures with their decisions. Legislatures then 
have little recourse, short of amending the state constitution 
— a lengthy and complicated process that can occupy 
significant portions of time in more than one legislative 
session. Even then, at least one state appellate court — 
Pennsylvania’s — has thrown out constitutional amend­
ments using highly controversial interpretations of the state 
constitution. The notion of judicial restraint has seemingly 
disappeared.

Gone are the days when state court judges, in particular 
slate supreme court judges, saw their role as limited, prin­
cipled arbiters of the cases and controversies before them. 
Today, state courts prescribe school district funding levels 
(and in one state, curriculum), levy taxes, trash criminal 
sentencing guidelines, and discard reasonable liability re­
forms. If the courts make state policy, what is left for the 
legislature to do?

Equally disturbing is the chilling effect of judicial 
activism on the spirited and worthy public policy debate that 
occurs between organizations such as ALEC and those 
organizations and individuals holding dissimilar views. If 
slate courts create our public policy, then lively policy and 
issue debates become a purely rhc'.orical exercise.

When state supreme courts make policy, they do so in 
the course of deciding the case or controversy before them. 
They hear from lawyers pleading their respective cases; they 
review briefs and deliberate behind closed doors. The court's 
policy making is a by-product of the case or controversy 
before it.

State legislatures, by contrast, make policy in full public 
view. Any interested citizen can watch the legislature in 
action, testify at hearings, and choose their representatives 
to make the laws, a characteristic critical to the proper 
administration of a representative government.

State Constitu te .is Are Subject to Almost 
Any Interpretation

State constitutions afford judges and courts tremendous 
leverage. Constitutions are literally chock full of vague 
clauses, catchall phrasing and obscure rules that have been 
recently used by the courts as a predicate for making policy. 
Unlike the U.S. Constitution, which is about 10 letter-sized 
pages long, state constitutions can run on for 200 to 300 
pages.

The California Constitution, for example, contains the 
obscure "right to fish" in state waters. But, as the Madison 
Review wryly notes. “There is no comparable right to camp,
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_ Special Report: Ju d ic ia l Imperialism
to hunt, or to walk in the woods: hence, California’s state 
statutes and local ordinances in managing fish have consti­
tutionally restricted status compared to similar laws and 
regulations that manage other recreational activities.”

The Illinois State Constitution contains the peculiar 
requirement that three of the seven state Supreme Court 
Justices be drawn from Cook County — Chicago. Florida’s 
Constitution contains the following catchall: Article II, 
Section 7, which reads: “It shall be the policy of the state to 
conserve and protect its natural resources and scenic beauty. 
Adequate provision shall be made by law for the abatement 
of air and water pollution and of excessive and unnecessary 
noise.” Using this clause, a stale court judge could ban 
billboards, smokestacks, pink flamingos on front lawns, and 
sport fishing— the very same right protected by California’s 
Constitution.

As one attorney familiar with state constitutions has 
jokingly observed, "If you look carefully, you can find a 
ham sandwich in state constitutions.”

There are other vague constitutional clauses, such as 
"separation of powers,” “special legislation” and "open 
courts” that many courts use to run roughshod over the 
legislature. These amorphous, ill-defined clauses are subject 
to varying and highly inconsistent interpretations, even 
within the same state.

A Constitutional Crisis in Pennsylvania
The most egregious case of imperialistic judicial policy 

making has occurred in Pennsylvania. There, the Common­
wealth Court has decided to ignore Ihe voters, legislature 
and common sense while playing fast and loose with the 
state Constitution.

In the mid-1980s, the Pennsylvania legislature and the 
Governor, in an attempt to spare children the horror of 
reconfronting their attackers face to face, enacted legislation 
to permit children victimized by sexual abuse lo testify in 
court by videotape. The law was struck down by the Penn­
sylvania Supreme Court on the basis of a clause in the state 
Constitution that one has the right to "face" one’s accuser. 
Videotaped testimony in sex crimes, the Court felt, didn’t 
meet that standard. “Face to face," meant “in person,” or so 
the Court ruled.

In 1993, Senator Stewart Greenlcaf, an ALEC member, 
spearheaded efforts to amend the Pennsylvania Constitution 
and permit videotaped testimony in sex offense cases in­
volving victims who are minors.

The hurdles that one must clear to amend Pennsylvania’s 
Constitution are set high. Any proposed amendment must 
pass two votes held in two consecutive sessions of the 
legislature. Then, the amendment must be approved by 
Pennsylvania’s voters in a ballot initiative.

Greenlcaf’s amendment passed in both the 1993-1994 
session of the legislature and the 1995-1996 session. In 
November 1996, the Pennsylvania voters spoke. They 
approved Greenleaf’s amendment by a 3-1 margin. This 
should have been the end of the story. Unfortunately, it is 
not.

Greenleaf-
Even though 

his amendment 
to protect 

children testi­
fying again' 

pedophile* 
jumped all the 
constitutional 

hurdles, the Pa. 
Supreme Court 

still voided it

In May 1997, the Pennsylvania Com­
monwealth Court invalidated the ballot ini­
tiative. It accepted a petition from three 
lawyers who had no standing (no actual 
case) before the Court. While the amend­
ment directly changed the "face-to-face” 
provision in sex offense cases, which was 
its intent, the Court decreed that the amend­
ment also implicith changed the court’s 
rulemaking authority, which is — you 
guessed it — constitutionally protected.

The Pennsylvania Constitution prohib­
its any ballot initiative that changes more 
than one section of the Constitution. Ac­
cording to the creative reasoning of the 
Commonwealth Court, this amendment af­
fected two portions of the Constitution — 
one explicitly, one implicitly — and was therefore invalid.

“This is absurd,” said Grcenleaf, Chairman of the Penn­
sylvania Senate Judiciary Committee. "If the Court will not 
properly defer to the legislature on policy matters, even 
constitutional amendments, then I have to question the 
Court’s commitment to a three-branch government.”

In Pennsylvania, as in other slates, all three branches of 
government are creations of the stale constitution, and 
therefore derive their powers from it, By invalidating a 
legitimate ballot initiative to amend the constitution, the 
Commonwealth Court lias, in effect, declared itself superior 
to, and exempt from, Pennsylvania law.

The lower Court ruling is being appealed to the Penn­
sylvania Supreme Court, which has an activist agenda on par 
with the Commonwealth Court’s. The Pennsylvania Su­
preme Court has the constitutional authority to suspend any 
statute passed by the legislature that it believes impinges 
upon its rulemaking authority, it has applied this doctrine 
inconsistently, but with increasing regularity, much to the 
frustration of the Pennsylvania General Assembly. In Penn­
sylvania and in 19 other states, there is no check on the 
Supreme Court’s ability to enact such suspensions.

Recently, the Pennsylvania Supreme Court has sus­
pended a state law expediting death penalty appeals that 
would have required parties appealing death sentences to 
file all appeals within one year of initial sentencing. The 
Court found this to be a judicial rulemaking function. Under 
existing Pennsylvania law, the legislature has no recourse. 
The Court also suspended Pennsylvania’s Post-Conviction 
Release Act on similar grounds.

Greenlcaf and others have tried to work constructively 
with the courts to fashion reasonable standards and 
rulemaking procedures beneficial to both branches of gov­
ernment; so far. they have had little success. Right now, the 
legislature is under court order to implement by July 1 a 
statewide funding plan for trial courts.

Education: A New Frontier of Judicial Activism
Since 1989,18 stale supreme courts have declared stale 

education funding formulas unconstitutional (See March 9,
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F)'l). Most state constitutions contain provisions that entitle 
students to “adequate and equitable education." or some 
similarly amorphous standard.

Courts have used these vague standards as mandates for j 
school funding reform, despite the dubious correlation be­
tween school funding and educational quality.

According to ALEC’s 1994 Report Card on American 
Education, which analyzed data from all 50 states and the 
District of Columbia, "It is also true that none of the states 
that rank in the top 10 in performance rank in the top 10 states 
in per-pupil expenditures. Utah ... ranks in the top 10 in all 
measures of academic achievement. Yet in expenditures per 
pupil, Utah ranks 51st."

The Vermont State Supreme Court admits as much in its 
decision declaring Vermont's educational funding system 
unconstitutional: “We recognize that equal dollar resources 
do not necessarily translate equally in effect. ... Money is 
clearly not the only variable affecting educational opportu­
nity, but it is the one that government can effectively 
equalize."

The Vermont Supreme Court has ruled that a school 
district funding formula that is CO percent reliant on local 
taxes is unconstitutional because it deprives children of an 
“equal educational opportunity" and violates the Vermont 
Constitution.

Unfortunately the Court only considered funding when 
it examined the question of “equal educational opportu­
nity.” Lacking in the 16-page decision is any indication that 
the Court considered other potential factors in ensuring 
equal educational opportunity such as class size, dropout 
rates, lest scores, teacher certification or pupil performance.

These important factors were absent from the Court’s 
deliberations because they weren't at issue in the narrow 
case before the court — only public education and property 
taxes were at issue.

New Jersey Judges Dictate School Programs
The New Jersey State Supreme Court has gone even 

further. There, the Court has used its decision to overturn 
state education funding schemes as a predicate to dictate i 
actual school programs.

After striking down the state's school funding formula, 
which had already appropriated S2.3 billion in state funds 
(about half of what the stale spends on public education, 
according to the New York Times) for poor 
schools, the legislature appropriated an ad­
ditional $248 million.

The Court then instructed New Jersey 
education officials to identify additional edu­
cational programs and curricula to be imple­
mented in poor districts, as well as assess the 
conditions of buildings and facilities in these 
districts.

New Jersey Appellate Judge Michael 
Patrick King has also been asked by the New 
Jersey Supreme Court to recommend new 
programs and services that poor school dis­

tricts should implement. The cost of his recommendations, 
which include all-day preschool and a long-term building 
improvement fund: S3.1 billion.

Not surprisingly, New Jersey Attorney General Peter 
Vcrniero and the legislature are growing incredulous. Refer- 

i ring to the involvement of judges in school management, 
Vernicro said in the New York Times: “It’s the question of 
which branch of government shall determine, control, and 
ultimately implement the educational policies of New Jer­
sey." In a letter to the Supreme Court, New Jersey Assembly 
Speaker Jack Collins and Senate President Donald 
DiFrancesco reminded the Court that the legislature “doesn't 
have a blank check when it comes to funding education.”

Said one legislator of his state’s education funding 
I morass, “We arc in special session right now responding to 
I a court order related to education funding. When you're 

trying to please the court rather than improve education, 
you're going to have people displeased with the result."

According to Dr. Lewis Solomon of the Goldwater 
Institute, courts enter a policymaking minefield when they 
begin to prescribe programs to ensure “adequacy” in educa­
tion

“Implicit in this view of adequacy is the belief that there 
is some consensus about what is adequate in terms of 
buildings, facilities and equipme.it for public schools,” says 
Solomon. “Of course, every interest group will find an 
expert to testify that more of what they want is necessary and 
appropriate lo achieve adequacy."

Ill inois Courts: Soft on Crime, 
Tough on Tort Reform

Illinois’ partisan judiciary has also become quite adept 
at making policy by fiat. In two recent decisions, Illinois 
courts have struck down important laws using inconsistently 
applied and vague clauses in the Illinois Constitution.

On March 4, the Illinois 4th District Appellate Court 
overturned the state's truth-in-sentencing law (which speci­
fies the minimum percentage of an inmate’s sentence he or 
she must serve before becoming eligible for parole) because 
the Illinois Constitution prohibits a state statute from con­
taining more than a single issue — the Constitution’s so- 
called “single-subject rule."

The Court struck down Illinois’ truth-in-sentencing 
legislation, sponsored by Senator Kirk Dillard, now Chair of 
ALEC’s Civil Justice Task Force, because it found that the 
law, as enacted in 1995, contained matters relating to both 
civil and criminal law — truth-in-scntencing and reimburse­
ment of hospital costs from plaintiff personal injury awards.

“If this reasoning holds up, the Court might as well toss 
Illinois' statutes from the last 50 years," said Michael Flynn. 
Director of ALEC's Tax and Fiscal Policy Task Force, and 
a former policy analyst for the Illinois legislature. “Every 
day was Christmas in the statchouse. Attaching riders and 
amendments to popular legislation was not only common, il 
was considered something of an art form," Flynn added.

Illinois estimates that some 1,500 criminal sentences 
will have to be recalculated because of the Court’s ruling.

Judge King-
Recommended 
Ihe New Jersey 

legislature 
come up with 
S3.1 billion in j 

new funding for j 
poorer schools 1
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including the case of a murderer who repeatedly stabbed his 
victim, slit her throat, and left her to die. Under Illinois' 
truth-in-sentencing law, the killer would be required to serve 
a minimum 30 years of a 36-year sentence. Now. alter 
serving only three years, he's eligible forday-for-day good­
time credits nnd could be released in another 15 years.

According to Dillard, as quoted in the Chicago Tribune, 
"This is just another example of the Illinois Court wanting to 
substitute its judgment for that of the legislature.'’

On December 18, 1997. the Illinois State Supreme 
Court struck down the Civil Justice Reform Amendments of 
1995 — Illinois’ comprehensive tort reform package. That 
package, also sponsored by Dillard, reformed damage awards 
in tort cases, abolished joint and several liability, and raised 
standards of proof in certain types of tort cases.

In its decision, the Court struck down portions of the 
Illinois Civil Justice Reform Amendments — abolishing 
joint and several liability — not even at issue in the case 
before it. No other state supreme court has struck down as 
unconstitutional tort reform that abolishes joint and several 
liability. The Illinois Supreme Court reasoned that since the 
legislation was enacted as a package, it had lo be struck down 
as a package, despite the insertion of a severability clause 
into the bill.

According to the Court. "Determining whether portions 
of an Act are severable is a matter of statutory construction, 
and the existence of a severability clause within the statute 
is not conclusive of the issue."

In his eloquent dissent from the Court's opinion. Justice 
Miller writes, "Today's decision represents a substantial 
departure from our precedent on the respective roles of the 
legislative and judicial branches in shaping the law of this 
state. Stripped to its essence, the majority's mode of analysis 
simply constitutes an attempt to overrule by judicial fiat the 
considered judgment of the legislature."

Tort Reform: an Unprecedented Level of Judicial 
Activism

In striking down tort reform, the Illinois Supreme Court 
joins 72 other courts that have used obscure, vague and little- 
understood clauses in state constitutions to strike down tort 
reform. In all of these cases, state courts have based their 
decisions solely on clauses appearing in state constitutions, 
and not in the U.S. Constitution. Not coincidentally, state 
court justices effectively lock their decisions at the state 
level. There can be no appeal to the U.S. Supreme Court.

A recent monograph published by the Washington 
Legal Foundation entitled Who Should Make America 's 
Tort Law: Courts or Legislatures'! discusses the rise of slate 
constitutionalism and its impact on tort reform:

“Never before have state constitutional provisions been 
used on so grand a scale to overturn state legislative policy 
decisions. The pace is unparalleled in American history, 
without precedent, and simply wrong. In addition, some 
judges have, on a retroactive basis, created brand new tort 
claims that have no basis in precedent or state public policy. 
The courts have, in some instances, acted as legislators."

Possible Solutions
Arizona faced problems similar to those found in other 

states: its judges were creating entirely new causes of action, 
and overturning tort reform. At the request of both chamber's 
leadership. Senator John Kaitcs has convened a study com­
mission consisting of judges, legislators and members of the 
legal community to examine some of the issues raised by 
ALEC’s Separation o f Powers Act, and the proper role of the 
legislature and the courts.

"It has been a real interesting debate, at 
times a fight, to keep the work of the com­
mittee going,” said Kaites. "This committee 
of experts, legislators and judges was set up 
and started a dialogue on the proper role of 
the courts versus the Governor and the leg­
islature. The trial bar sees this as a tort 
reform issue rather than an issue of judicial 
activism. Some of these issues happen to be 
tort, but the focus of the committee is clearly 
separation of powers,” Kaites emphasized.

In other states, such as Alabama, legis­
lators have filed amicus briefs in cases that 
challenge their policymaking prerogative.

Unfortunately, in many instances, leg­
islators simply throw up their hands in de­
spair. They feel powerless in their struggles 
with the judiciary. But the solution is two­
fold. Legislators need to shed light on the 
decisions of the judiciary, and in states with 
popularly elected judges, those judges need to be held 
accountable for their decisions.

ALEC’s Separation o f Powers Act can help. This inno­
vative model bill was developed by former Arizona Senate 
President John Greene and his counsel to clarify little- 
understood clauses in stale constitutions and discern the 
proper relationship between courts and legislatures. It rec­
ognizes that in many cases, slate supreme court judges defer 
to the legislature, and in those cases, the court should be 
acknowledged for its principled restraint. But in other cases, 
the courts need to be constrained from creating new causes 
of action.

In response to unprecedented judicial activism, state 
legislators may even need to consider "trimming the fat” 
from their constitutions. Statutes can clarify legislative 
intent, and in extreme cases, constitutional amendments 
might be needed to rein in runaway judges.

Perhaps Thomas Jefferson, referring ironically lo the 
constitution within each of us, said it best:

"Men by their constitutions arc naturally divided into 
two parties: (1) Those who fear and distrust the people and 
wish to draw all power from then" nto the handsof the higher 
classes. (2) Those who identify themselves with the people, 
have confidence in them, cherish and consider them the most 
honest and safe, although not the most wise depository of the 
public interests. In every country these two parties exist: and 
in every one where they are free lo think, speak, and to write, 
they will declare themselves." ■

Arizona's 
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Similarly, approximately two out of three A laskans (64%) report they s u pport legislative 
confirmation of judicial appointments...

i

"At the present time in Alaska, judges on the Supreme Court 
and Courts o f A ppeal are nom inated by a jud ic ia l council and 
appointed by the Governor. I f  there were a constitutional 
amendment on the ballot tha t would require a m ajonty vote o f 
the Legislature to confirm jud ic ia l appointments, do you think 
you would vote fo r o r against tha t constitutional 
amendment?" For 

64%

Unsure
3%

Against
33%

REGION REGISTRATION

73%

For Against
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Confirmation process would curb judicial abuse
The judicial council brandishes the real judicial 
selection power in Alaska. If the governor does 
hot like the two or more candidates selected by 
the council, 'too bad. If you go to buy a car and 
there are only two on the lot, someone has 
effectively made your choice for you. In Alaska, 
that someone is the judicial council.

By REI' JOHN COWDERY, District 17
I am responding  (o the  Com pass 

p iece w rit ten  against 1IJK -17 hy 
William Colton, execu tive  d i rec to r  
o f  the Alaska Jud ic ia l  Council (Dai­
ly News, Opinion, M arch  2K). 11' 
passed  hy the vo te rs ,  IIJH 47 would 
malic the  g o v e r ­
n o r 's  o o m ioces  to 
th e  S opie rne  Court,  
the  Com t ol’Appeals 
and  th e  a t to rn e y  
m e m h e rs  o f  the jo  
dicial council su b ­
je c t  to leg is la tive  
confirm ation  as the  
th re e  public  m e m ­
b e rs  Ol th e  judicial Cowdery 
council a r e  now.

Mr. Colton feels that the  judicial 
council sends  only the  most quali­
fied applicants  lo (lie governor .  l i e  
didn't mention  that m an y  a tto rney s  
r e fu se  to apply  for ju d g esh ip s  b e ­
cause  ol the  council 's  pe rce ived  lib­
e ra l  bias Mr. Colton would have  us 
believe that politics o ccu rs  only in 
legislative p rov inces  hut n e v e r  in 
Ihe execu t ive  o r  jud ic ia ry  b ra n c h ­
es. Indeed, b a r  association politics 
in Alaska, like e lsew here , is legcn- 
ilarily robust.

T h e  judicial council b ran d ish es  
the real indicia! selection powei in 
Alaska. II I lie go vernor  does not like 
the I wo o r  m ore  can d ida tes  se lec ted  
hy the council , too had. If  you go to 
hoy a ea r  and  there  a r e  only two on 
ih e  lot, som eone  has e f fec t iv e ly  
m ad e  your choice for  you. In Alas­

ka, dial so m eone  is d ie  judicial 
council . Willi so  m uch pow er at 
slake, you can hot your bottom dol­
lar  tha t legislative confirm ation  
public accountabili ty  —  is the  last 
tiling it wants.

IIJK 47 is the  host o f  both worlds. 
It keeps the  c u r r e n t  m e r i t  sys tem  in 
p lace while add ing  the  cruc ia l  step 
o f  legislnlive r ev iew  to Ihe appoin t­
m en t p rocess .  T hrough  legislative 
hearings, judic ia l nom inees  would 
be  given the  opportun ity  to d iscuss  
Ihc i r  v iew s on taxa t ion ,  p r iv a te  
p rop e r ty  rights, child abuse, c r im e  
and  p u n is h m e n t ,  e n v iro n m e n ta l  
protection, etc . Some sitt ing  jud ges  
a r e  adam an tly  against this  idea b e ­
cau se  (hey would not have  been 
confirm ed  if  the public knew  what 
they stood fo r  in advance  o f  the ir  
appointment.

Mr. Cotton said that ju d g e s  a re  
accountab le  d irec t ly  to the  vo ters  
th ro u g h  " r e te n t io n  e lec t  ions .” 
When w as the  last t im e  you re 
v iewed a ju d g e 's  reco rd  befo re  vo t­
ing? Retention elec tions a r e  unenn- 
testod T hey  a r e  a formality . T h e re  
is no adversa r ia l  debate ,  no p la t­
form  and  no com petit ion  fo r  ideas. 
Information  is scarce .  It is scantily  
d is tr ibuted .

F o r  instance, did you komv that

C hief Ju s t ic e  Allen Compton was 
found guilty o f  sexual h a rassm en t 
incidents  in 1995 and  1990? Yet, J u s ­
tice Compton was retained in No 
ven tb e r  1996 by a m arg in  o f  2 to I. 
Voters did not have all th e  facts  be­
cause  th e  lull s tory  wasn't re leased  
until m id -1997 a f t e r  lho elect ion. 
When Jus t ic e  Compton was found 
guilty he stepped  down as  c h ie f ' ju s ­
tice, bill s tayed  on the  bench. Il will 
he 10 y ea rs  before  he com es op for 
re ten tion  again. No one responsib le  
for adm in is te r ing  (lie law should 
enjoy that level o f  e lite  privilege.

Mr. Cotton a s se r ted  that we a re  
jus t try ing  to "control ju d g e s ." This 
is the  c lassic bogeym an lactic, o n c e  
a ju d g e  is confirm ed , Ihe l e g i s l a ­
tu re  would he  out o f  Ihe p ic tu re  Tor 
ever .  I began w ork on I UK -17 in An 
gust o f  last year,  m on ths  befo re  the 
cou r ts  began the i r  latest assault on 
publicly m ade  law. T he  only thing I 
w ant to contain is the  un fe t te red

po w er  o f  tho jud ic ia l  council to 
which Mr. Colton is, untlerslaud- 
ably, v e ry  a t l a c l i d .

Mr. Colton- w io le  that those  who 
accu se  Ihe c o u r t s  o f  “ law m aking"  
a r c  ju s t  com plain ing  b ec ause  they 
do not a g re e  with I lie decisions. 
T h is  s t a te m e n t  is b a se d  on Ihe  
p re m ise  that justice.-, have  the  a u ­
thority  to c re a te  constitutional law 
with a  w ave o f  tlu-ir pen. Isn’t the 
constitu tion  supposed  to b e  w rit ten  
by Ihe people  and  in te rp re te d  by 
Ihe jud ic ia ry ?  Mr, Colton’s a tt opt 
lo tr ivialize o u r  a s se r t io ns  is c  on- 
tc rp n u lu c t iv c  to a m ean ingfu l d is­
cussion. I r e f u s e  in In- pa in ted  into a 
corner .

No m a t te r  what s ide  o f  I lie issue 
one  is on, w hen (lie Alaska S up rem e  
C ourt s ay s  that the  p rivacy  p rov i­
sion in A laska 's  constitution guar- 
nnteos a p e rso n 's  right to possess  
m ar ijuana ,  d esp i te  s ta tu te s  passed 
by Ihe Legislature , that is law m ak ­

ing (Ravin  vs. State).
When Ihe ju d ic ia ry  sp ec if ie s  the 

d ie ta ry ,  e d u c a t io n a l  a n d  s p a c e  
needs o f  A laska 's  c r im ina ls  down to 
Hie food group ,  c lass  and  squ a re  
fool, that is law m aking  (C leary  v  
Smith).

When the  A laska S u p rem e  C om . 
says  tlial we cannot lease off-shore 
lauds becau se  the  s ta le  did not eon 
s id e r  tlu: e f fec t  on car iboo , that is 
had  j u d g m e n t ,  not law m ak in g  
(T ru s te e s  fo r  A laska  vs. Stale).

't h e re  a r e  m a n y  decis ions I m ay  
not a g re e  with; so m e t im es  (hey a re  
law m aking , so m e t im es  th ey 'r e  not. 
Mr. Cotton would hav e  us blindly 
follow b lack  robes  and  gave ls  all Ihe 
w ay  to judicial domination.

Alaska is a new  slate. O ur jud i 
eial selection p ro c e s s  is largely  on 
p roven  by Ihe lesl o f  lime. T he  
p ro ee s se s  in 12 o il ier  s la te s ,  as  well 
a s  the  federa l  confi rm a tion  process ,  
do uni vio late  the  sep a ra t io n  n fp n w  
e r s  doctr ine. N e ith e r  would I MR -17. 
T h e  A laska jud ic ia ry 's  capric ious  
use  of nu lhnr ity  and  fa i lu re  to up 
p ropr ia le ly  ce n su re  the  conduct of 
its m e m b e r s  revea l a re c u r r in g  pa' 
te rn  o f  p o w e r  abuse. Lcgislnliv 
c o n t in u a t io n  is not a pan acea  for all 
ol’A laska 's  jud ic ia l  ills, but I believe 
il is a m ea su red  s tep  in Hie right d i­
rect ion.

U Hop. Jolm  Cowdory of Anchoryflo is snrv- 
Inp tils third loon Ir- Iho sin to tlouuo o l flop- 
lOGOillallvos.





O J .1 w - ; .N\ /,

TONY KNOWLES, GOVERNOR

D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTO RNEY GENERAL

March 23, 1999

P.O. BOS 110300 
JUNEAU. ALASKA 99811-0300 
PHONE 1907)465-3600 
FAX (907 )465-2075

The Honorable Pete Kott, Chair 
House Judiciary Committee 
Alaska State Legislature 
State Capitol 
Juneau, Alaska

Re: HJR 18: Constitutional amendment
for administrative hearings

Dear Representative Kott:

I am writing with respect to CSHJR 18(STA), which is pending for hearing before your 
committee.

I have prepared the attached analysis o f the language contained in HJR 18. Currently, the 
legislature has the discretion to legislate administrative adjudicative authority. A constitutional 
amendment would presumably limit that discretion. If the intent is to change administrative 
adjudicative authority without curtailing the legislature’s current powers, the appropriate route 
would be through statutory change rather than amendment to the state’s constitution.

Sincerely,

BRUCE M. BOTELHO

By: Teresa Williams 7
Assistant Attorney Geneml

Enclosure

cc: Members, House Judiciary Committee 
Representative Scott Ogan
Pat Pourchot, Legislative Director, Office of the Governor 
Chrystal Smith, Legislative Liaison, Department o f Law

03-C32LH
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THE OFFICE OF ADMINISTRATIVE HEARINGS IS VESTED WITH THE “ P O W E R  T O  
C O N D U C T  A D M I N I S T R A T I V E  L A W  H E A R I N G S . "

Alaska law defines the term “administrative law hearings" broadly to cover any agency 
dispute-resolution process. An administrative adjudicative proceeding commences 
when one party serves on the other party a document that sets in motion regulatory or 
statutory procedures for the resolution of a dispute. Hickel v. Halford. 872 P.2d 171 
(Alaska 1994) The term “administrative law hearings" would apply whether or not a 
hearing officer currently conducts the proceeding and would also apply to reviews 
currently conducted at a lower agency level. It would apply to hearings that are 
conducted in writing, rather than by personal appearances.
The boards and commissions that exist for the primary function of conducting 
administrative hearings would no longer have that function. Those agencies include: 
Alaska Workers' Compensation Board, State Board of Parole, Occupational Safety and 
Health Review Board, Fisherman's Fund Advisory and Appeals Council, State 
Assessment Review Board, Violent Crimes Compensation Board, Alaska Labor 
Relations Agency, Alaska Commission for Human Rights, Alaska Public Utilities 
Commission, and Alaska Public Offices Commission.

THE OFFICE OF ADMINISTRATIVE HEARINGS IS VESTED WITH THE “ P O W E R  T O  
R E N D E R  F I N A L  A G E N C Y  D E C I S I O N S . "

The term “agency decisions" is a misnomer, because the decision would not in fact be a 
decision by the agency.
The constitutional mandate would encompass all aspects of state programs. An 
uttorney in the Office of Administrative Hearings would decide any formal dispute 
involving state licensing, loan programs, tax matters, public assistance programs, 
employee relations, resource use, safety regulation, state land allocation, procurement, 
and the myriad other state functions.
The constitutional mandate would include agencies of the legislature and the judicial 
branch, as well as the executive branch.
T H E  J U R I S D I C T I O N  O F  T H E  O F F I C E  S H A L L  B E  P R E S C R I B E D  B Y  L A W .

The proposed clause does not give the legislature the express authority to exempt 
agencies or certain levels of proceedings from the constitutional mandate. The Alaska 
courts hold that the identical language for the judiciary does not allow the legislature, by 
statute, to take away judicial power vested by the constitution in the courts.

THE HEAD OF THE OFFICE IS NAMED “CHIEF A D M I N I S T R A T I V E  L A W  J U D G E . "

Alaska has purposively not adopted the “Administrative Law Judge" style of hearing 
officer. An Administrative Law Judge is more likely to use hearing chambers, wear 
robes, and to be referred to as "judge" or “your honor." Alaska administrative 
proceedings are intended to be more informal and less threatening to the participants.

“THE CHIEF ADMINISTRATIVE LAW JUDGE SERVES A T E R M  O F  F I V E  Y E A R S . "

No provision is made for removal for cause of the chief administrative law judge.
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CS FOR HOUSE JOINT RESOLUTION NO. 18( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES OGAN, Foster, Dyson, Rokeberg

A RESOLUTION 

Proposing amendments to the Constitution of the State of Alaska relating to an 

office of administrative hearings. 

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article III, Constitution of the State of Alaska, is amended by adding a new 

section to read:

Section 28. Office of Administrative Hearings, (a) The power to cot. uct

administrative law hearings and to render final agency decisions is vested in an office

of administrative hearings.

(b) The chief administrative law judge is the head of the office of 

administrative hearings. The chief administrative law judge shall be appointed by the 

governor, subject to confirmation by a majority of the members of the legislature in 

joint session. The chief administrative law judge serves a term of four years and may 

be reappointed and reconfirmed to serve more than one term.

(c) The legislature may exempt any agency of the State from (a) of this section

by law.

* Sec. 2. Article XV, Constitution of the State of Alaska, is amended by adding a new

-1- CSHJR 18( )

4
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section to icad:

Section 30. Application of Amendment Relating to Administrative 

Hearings. The 2000 amendment relating to administrative hearings made in Section 

28 of Article DI applies only to administrative hearings begun on or after January 1, 

2002.
* Sec. 3. The amendments proposed by this resolution shall be placed before the voters of 

the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the 

State of Alaska, and the election laws of the state.

CSHJR 18( ) -2-



R e p r e s e n t a t i v e  S c o t t  Q g a n  Alaska State Legislature

House District 27 • Palmer • Greater Palmer • Sutton • Chickaloon • Sheep Mountain

SPONSOR STA TEM EN T  
H JR  18

Elimination of in-house administrative hearing officers

This constitutional amendment, if approved by voters, will establish an 
office o f  administrative hearings apart from and separate from state 
agencies.

All research shows significant cost savings, efficiency o f  process, and a re­
establishment o f fairness, when hearing officer functions are consolidated, 
held to due process standards, and politically insulated from agencies.

Benefits to the public, in addition to saving money, are extremely positive. 
They include less litigation, stable investment climate, comfort for small 
entrepreneurs, and an increase in public confidence in fair hearings.

Perhaps most importantly, full time independent hearing officers provide a 
level playing field for those challenging regulations. They also hold those 
who develop, promulgate, and enforce regulations to a higher standard. All 
data shows regulations become less onerous when unbiased hearing officers, 
governed not by commissioners, but due process, scrutinize them.

HJR 18. like due process reforms in 25 other states, will correct inefficiency, 
increase professional standards, save money, restore public confidence, 
stimulate development and restore the proper balance between the 
adjudicatory and prosecutorial functions o f  executive branch.

Interim: 600 E. Railroad Ave. #1. Wasilla, AK 99654 • Session: State Capitol. Juneau. AK 99801 465-3878
(907)376-4866 Fax (907) 373-4724 1(800)862-3878 Fax (907) 465-3265
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► ' Rathor. Covington r. . 
mjwssible for him to ,1|SJ_
- httcaust; ho did ni)t 0I1I! * ,

he* asserts that r-v.,V* . 
•I' the treatment pr-gr.*. * 

Kter treatment is a - 
• due process rights.

'  us t0 ruk> that hi, fMr,„ 
*i because his denial of 
is failure to comply wit), v . 
•s a nonvolitional act.1 How.
- case provides no basis for 
his refusal to acknowMg.. 
but the willful act it

ids finally convicted of >■?,. 
misconduct: the issue of h. 
n to relitigation before the 
he board was thus entitled 
.t of Covington’s conviction 
he had in fact engaged in 
t. Nothing in the record 
-jvington suffers from the 
--•d denial that might make it 
mpossible for him to recog- 

misconduct. Absent some 
contrary, the board could 

he obvious and reasonable 
ommon sense suggests in 
.ces: that Covington's con- 
to acknowledge his guilt 
r.g more than deliberate ob- 
a willful failure to comply 

ment that he participate in

•n’s final contention is tliat 
's decision to revoke hn- 
ipported by sufficient evi- 
•terminations of the paro!«*
.y reviewable to determine 
.on was supported by sul^ 

See Anchorage v. Corn y. 
Alaska 1995); Handley r. 

1231, 1233 (Alaska 1992).
's exercise of its discretion- 
evievved under the "reason-

•(.• v. W ovens, 138 N .H . 33, 635 
Stale  v. Gleason. 154 Vt. 205 , 

*90); State  v. Peck. 149 Vt. 617 , 
->S8); State v. Bennett. 35  W ash .
J  3 9 0 ( 1 9 8 3 ) .

K O Z K Y D A E
C lle » * 9 J«  P2 .1  (09J

liasi," standard, to insure that its deter­
minations are supported by evidence in the 
Pant'd a, a whole and there i- *vi aln: *• of 
discretion. S>'t‘ Lab nnd I'm  insula /for 
niit/li e. Local Boundary Com "in $N*> 1*.2i1 
|D.VJ. ll)l!2 (Alaska 1994); Cook I nit I Pipe 
I,oie Ci). r. Alaska Public l.'tddies Coin’n, 
<{)! P.2t! 313, 34h (Alaska 1992).

|9 ] The parole hoard found that (’oving- 
ti.n violated a condition of his parole: 

VIOLATION A: Since his release to the 
State of Tennessee on November 7. 1991, 
Charles R. Covington failed to enroll in or 
complete a sex offender treatment pro­
gram. This is a violation of parole condi­
tion number twenty-one. This finding is 
based on the evidence and testimony pre­
sented at the hearing.
Based on the nature of your offense and 
the fact that you failed to cooperate with 
sex offender treatment providers, the 
Board voted to revoke your parole.
Covington contends that the state did not 

meet its burden of proving, by a preponder­
ance of the evidence, that Covington violated 
a condition of his parole. Covington argues 
that he satisfied condition # 21, which re­
quired him to “actively participate" in a pro­
gram, by merely applying to the Luton pro­
gram. The state contends that Covington’s 
application to the program, but refusal to 
discuss his offenses, does not constitute com­
pliance with the condition.

Based upon' the record of this case, the 
parole board could determine that Covington 
willfully refused to admit his prior offenses in 
spite of his guilt of those offenses, and that 
this action resulted in Covington's ineligibili­
ty for sexual offender treatment. The board 
could determine that sexual offender treat­
ment was critical for Covington's rehabilita­
tion and that his failure to obtain that treat­
ment was a violation of his parole conditions 
and constituted a sufficient ground to revoke 
his papole.

AFFIRMED.

MANNHEIMER, J., not participating.

v. STATE Ala.-ka H)‘H
t A U I u A p p .  1997)

Martha Jo KOZKYDAL, Appellant,

v .

STATE of Alaska. Appellee.

No. A-45039.

(.'ourl of Appeals of Alaska.

May 30. 1997.

Defendant was convicted in the Superior 
Court, Third Judicial District, Anchorage, 
Elaine M. Andrews, J., of first-degree theft 
and was sentenced to four years’ imprison­
ment with 32 months suspended. Defendant 
appealed, challenging sentence. The Court 
of Appealr, Mannheimer. J., held that: (1) 
statute providing that defendants convicted 
of felonies may appeal their sentences only if 
they receive more than two years to serve 
governs only appeals in which sole assertion 
of error is that sentencing judge abused his 
or her discretion by imposing too severe a 
sentence; 12) that statute eliminates only 
right to "appeal" sentence, not right to seek 
discretionary review by filing petition for 
review; and (3 ) that statute does not violate 
equal protection or procedural or substantive 
due process.

Appeal dismissed.

1. Criminal Law 0=1134(3)

Statute providing that defendants con­
victed of felonies may appeal their sentences 
only if they receive more than two years to 
serve governs only appeals in which defen­
dants’ sole assertion of error is that sentenc­
ing judge abused his or her discretion by 
imposing too severe a sentence. AS 
12.55.120(a).

2. Criminal LawC=l026
Statute under which defendants convict­

ed of felonies may appeal their sentences 
only if they receive more than two years to 
serve eliminates only those defendants' right 
to “appeal" their sentence, i.e., their right to
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rocess is meaning, j
•H. i;.S.CA r;l)ns,

» • <5=251.6

5=271
i*5
•.hat defendants con- 
ippeal their sentence- 
ness only if they ro­
ars to serve did not 

process, despite claim 
•iiate government pur- 
■ tire's action; legisla- 
was to reduce work- 

■*.s and workload of 
attorneys funded by 

'.C A  ConstAmend. 
:les App.Proc., Rule

•tchorage, for Appel-

'r., Assistant District 
Goldman, District At- 
-osenstein, Assistant 
■ of Special Prosecu- 
•Tage, and Bruce M. 
ral, Juneau, for Ap-

. and COATS and
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- convicted of first- 
"a), for embezzling 
mployer. She was 
risonment with 32 

is. she received 16 
dal has now filed a 
- court. The ques- 
.» entitled to appeal

rislature limited the 
I by amending the 
*, AS 12.55.120(a).
5 7-8. Under the 
statute, defendants

convicted of felonies may appeal their >cn- 
tences only if they receive more than 2 years 
to serve. The pertinent portion of the stat­
ute reads;

A sentence of imprisonment lawfully im­
posed hy the superior court, for a term or 
aggregate terms exceeding two years of 
unsuspended incarceration for a felony of­
fense may be appealed to the court of 
appeals by the defendant on the ground 
that the sentence is excessive).|

At the same time, the legislature enacted a 
corresponding limit on this court's jurisdic­
tion to hear sentence appeals. See SLA 
1995. ch. 79. §§ 11-12.'

.As explained above. Rozkydul received 
only 16 months to serve. The State there­
fore asserts that Rozkydal has no right to 
appeal her sentence. Rozkydal concedes 
that the legislature has apparently eliminated 
her right to appeal her sentence. She ar­
gues. however, that the legislature's action 
denies equal protection of the law to felony 
defendants who receive 2 years or less to 
serve, Rozkydal also contends that the legis­
lature's action denies due process of law to 
these defendants. Finally, Rozkydal con­
tends that, regardless of how the legislature 
may try to restrict sentence appeals, the 
judiciary has an inherent power to review- 
criminal sentences.

For the reasons explained in this opinion, 
we conclude that the legislative changes to 
AS 12.55.120(a) and AS 22.07.020(b) are con­
stitutional and that Rozkydal has no right to 
appeal her sentence, either to this court or to 
the supreme court. However, we also con­
clude that Rozkydal retains the right to peti­
tion the Alaska Supreme Court to review her 
sentence. We therefore dismiss Rozkydal's 
appeal, but without prejudice to Rozkydal's 
filing a petition for review in the supreme 
court.

The e ffec t of the amendment to  .42? 
12 .55 .120(a )

[1] Before addressing Rozkydal's consti­
tutional arguments, it is important to clarify

1. T he c u r r e n t  v e rs io n  o f AS 22 0 7 .0 2 0 (b )  p r o ­
v ides:

E x c e p t a s  l im ite d  in  A S 1 2 .55 .120 , ih e  c o u r t  
o f  a p p e a ls  h a s  ju r i s d ic tio n  to  h e a r  a p p e a ls  o f  
u n s u s p e n d e d  s e n te n c e s  o f im p r iso n m e n t ex-

what was accomplished by the 1995 amend­
ment to the sentence appeal statute. Certain 
legal concepts are key to our interpretation 
of the current statute: the definition of a 
"sentence appeal", and the distinction be­
tween an “appeal” and a "petition".

By its terms. AS 12.55.120 deals only with 
“sentence! s | of imprisonment lawfully im­
posed by the superior court" that are being 
appealed "on the ground that tho sentence is 
e.xcessive(.|" In order to interpret this lan­
guage. we must look to a thirty-year-old deci­
sion of the Alaska Supreme Court: Bear v. 
State. -139 P.2d 432 (Alaska 1968).

In Bear, the supreme court hold that, ab­
sent legislative authorization, it had no au­
thority to review a lawful sentence “for abuse 
of discretion”—that is, for excessive severity 
or leniency. Bear, 439 P,2d at 435. The 
supreme court did not question its authority 
to decide eases in which the defendant 
claimed that ths sentence was illegal, or 
cases in which the defendant claimed that the 
sentencing procedures were flawed. Id. at 
436, 438. The issue presented in Bear was 
something different: whether the court had 
the authority to hear an appeal in which the 
defendant failed to allege any illegality in the 
sentence or the sentencing proceedings, but 
argued simply that a concededly legal sen­
tence constituted an abuse of sentencing dis­
cretion. Id. at 434. The court ruled that it 
had no such authority.

The legislature responded to Bear the fol­
lowing year by enacting AS 12.55.120, a stat­
ute that explicitly granted the supreme court 
the authority to entertain sentence appeals. 
As the House Judiciary Committee explained 
in its report on the pending legislation 
(House Bill No. 2S1):

The majority of the courts have held 
that where a sentence imposed by a trial 
judge is within the limits prescribed by 
statute and otherwise lawful, an appellate 
court cannot review the discretion the trial 
judge exercised in determining the sen-

c e c d in g  tw o  y e a rs  fo r a  le lo n y  o ffen se  on  
th e  g ro u n d s  th a t th e  s e n te n c e  is ex cessive , o r  a 
s e n te n c e  o f  a n y  le n g th  on  th e  g ro u n d s  th a t it is 
to o  len ie n t.



1092 Alaska IM PACIFIC REPORTER. 2d SERIES

require appellate court tu review sentence', 
hut such defendants retain right t<> seek dis­
cretionary appellate review nf sentence hy 
filing petition for review. AS 12.55.120ia); 
Rules App.Proc., Rules 215<a), 402(anl).

:{. Criminal Law 0= 102.3.5, 1072

Right of "appeal" means right to require 
appellate court to review lower court’s deci­
sion. in contrast to right of "petition." which 
means right to request appellate court to 
review lower court's decision, which request 
appellate court may grant or deny as it sees 
fit.

S e e  p u b l ic a t io n  W o r d s  a n d  P h r a s e s  
fo r  o th e r  ju d ic ia l  c o n s t r u c t i o n s  a n d  d e f ­
in i t io n s .

-1. Constitutional Law c=250.2(5)
Criminal Law 01005

Statute providing that defendants con­
victed of felonies may appeal their sentences 
on ground of excessiveness only if they re­
ceive more than two years to serve does not 
violate equal protection, particularly as such 
defendants retain right to petition for discre­
tionary review; information before legislature 
was that great majority of sentences of less 
than two years were affirmed on appeal, and 
legislature could validly conclude that re­
sources of appellate courts. Department of 
Law. Public Defender Agency, and Office of 
Public Advocacy would be better spent if 
appellate review of such lesser sentences 
were discretionary. U.S.C.A. Const.Amend. 
1-1; .AS 12.55.120(a); Rules App.Pioc., Rule 
215(a)(2).

5. Constitutional Law c=271
Criminal Law 0=1005

Statute providing that defendants con­
victed of felonies may appeal their sentences 
on ground of excessiveness only it' they re­
ceive more than two years to serve did not 
violate defendant’s right to procedural due 
process, particularly as defendant retained 
right to petition for discretionary review; de­
fendant did not show that petition for review 
to Supreme Court would deny her meaning­
ful opportunity for sentence review. 
U.S.CA Const.Amend. 14; AS 12.55.120(a); 
Rules App.Proc., Rule 215(a)(2).

6, Constitutional Law C=»251.6
Essence of due process is meaningful 

opportunity to be heard. U.S.C.A. Const 
Amend. 14.

7. Constitutional Law c=271 
Criminal Law C=10O5

Statute providing that defendants con­
victed of felonies may appeal their sentences 
on ground of excessiveness only if they re­
ceive more than two years to serve did not 
violate substantive due process, despite claim 
that there was no legitimate government pur- 
pose to support legislature’s action; legisla- 
ture’s apparent purpose was to reduce work­
load of appellate courts and workload of 
prosecutors and defense attorneys funded bv 
state government. U.S.CA Const.Amend. 
14; AS 12.55.120(a); Rules App.Proc., Rule 
215(a)(2).

Cynthia L. Strout, Anchorage, for Appel­
lant.

Leonard M. Linton, Jr., Assistant District 
Attorney, Kenneth J. Goldman, District At­
torney, Kenneth M. Rosenstein, Assistant 
Attorney General, Office of Special Prosecu­
tions and Appeals, Anchorage, and Bruce M. 
Botelho, Attorney General, Juneau, for Ap­
pellee.

Before BRYNER, C.J., and COATS and 
MANNHEIMER, JJ.

0 P IX I0 X

MANNHEIMER. Judge.
Martha Jo Rozkydal was convicted of first- 

degree theft, AS 11.46.120(a), for embezzling 
over $125,000 from her employer. She was 
sentenced to 4 years' imprisonment with 32 
months suspended—that is, she received 16 
months to serve. Rozkydal has now filed a 
sentence appeal with this court. The ques­
tion is whether Rozkydal is entitled to appeal 
her sentence.

In 1995, the Alaska Legislature limited the 
right of sentence appeal by amending the 
sentence appeal statute, AS 12.55.120(a). 
See SLA 1995, ch. 79, §§ 7-8. Under the 
current version of the statute, defendants
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\W helii'Vt* that the supreme court's deci­
sion in lim m lcr illuminate.-, the proper con­
struction of AS 12.55 .120'u). The statute 
declares that felony sentences ‘‘may he ap­
pealed" only if they exceed 2 years to serve. 
The statute does not mention or purport to 
limit a defendant's right to petition a higher 
court for discretionary review of a sentence, 
t liven Brainier 's interpretation of an analo­
gous statute (the statute limiting the State's 
right of appeal in criminal cases), we con­
clude that AS 12.55.120(a) should he inter­
preted in the same way. The statute elimi­
nates certain felony defendants' right to 
“appeal" their sentence (that is. their right 
to require an appellate court to review the 
sentence), but these defendants retain the 
right to seek discretionary appellate review 
of a sentence by filing a petition for review. 
This right is explicitly recognized in Appel­
late Rule 215(a)(2):

Right In Seek Discretionary Review. A 
defendant may seek discretionary review 
of an unsuspended senterce of imprison­
ment which is not appealable .. .  by filing 
a petition for review in the supreme court 
under Appellate Rule 402.

To summarize: The sentence appeal stat­
ute, AS 12.55.120, governs a particular type 
of appellate claim—instances in which the 
defendant concedes the legality of his or her 
sentence but contends that the severity of 
the sentence constitutes an abuse of discre­
tion. The statute declares that a felony de­
fendant may raise such a claim on appeal 
only if the challenged sentence exceeds 2 
years to serve. However, because the stat­
ute does not restrict a defendant's right to 
petition for discretionary review of a sen­
tence. and because this right is explicitly 
codified in Appellate Rules 215(a)(2) and 
402(a)! 11. we conclude that a felony defen­
dant who receives a lesser sentence retains 
the right to seek discretionary review of that 
sentence by filing a petition for review in the 
supreme court.

Thus, under current Alaska statutes and 
court rules, Rozkydal does not have the right 
to appeal her 16-month sentence, but she 
does have the right to petition the supreme 
court to review it. Against this background,

Alaska Rep 2d <934-938)—15

(A laska Vpp 19971

we now assess Rozkyilal's constitutional chal­
lenges to AS 12.55. IJiKai.

The r i i i t s l l l i i t i iU H l l i l t f  n j .l.S ' /J ..7 .7  I  JIi Oi i

Rozkydal raises three constitutional chal­
lenges to .AS 12.55.120(a). One of Rozkydal's 
arguments is that the judiciary has an inher­
ent authority to review sentences, an authori­
ty that the legislature can not eliminate. 
However, as we explained in the previous 
section of this opinion, even after the 1995 
amendment to AS 12.55.120(a). Alaska law 
still allows felony defendants who receive 
sentences of 2  years or less to seek discre­
tionary review of their sentences. Given our 
construction of AS 12.55.120(a) and the su­
preme court's enactment of Appellate Rule 
215(a)(2), Rozkydal’s "inherent authority" ar­
gument is moot.

[4] Rozkydal next argues that AS 
12.55.120(a) violates the equal protection 
clause of the Alaska Constitution (Article I. 
Section 1) because, under the statute, felony 
defendants sentenced to serve 2  years or less 
are treated differently from felony offenders 
sentenced to serve more than 2 years. How­
ever, not all differences in treatment violate 
the equal protection clause. As the supreme 
court stated in Gonzales v. Safeivay Stores, 
Inc., 882 P.2d 389, 396 (Alaska 1994), the 
equal protection clause commands the legis­
lature to give the same treatment to "those 
who are similarly situated":

The common question in equal protection 
cases is whether two groups of people who 
are treated differently are similarly situat­
ed and thus entitled to equal treatment. 
Equal protection jurisprudence concerns 
itself largely with the reasons for treating 
one group differently from another!,] ■ • 
asking whether a legitimate reason for dis­
parate treatment exists, and. given a legiti­
mate reason, whether the enactment creat­
ing the [different treatment] bears a fair 
and substantial relationship to that reason. 
State, Dep't of Revenue v. Cosio, S58 P.2d 
621, 629 (Alaska 1993).

Gonzales, 882 P.2d at 396 (footnote omitted).
Rozkydal argues that the recent amend­

ment to the sentence appeal statute has cre­
ated two groups of felony offenders: those
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ifiicc. i-vi'fi though it may appear in retro- 
.-pci't to have- Im-iid ton n|* tun le­
nient,

Knuctrn'-nt of !thi.̂  lecislatienl would 
provide jurisdiction lor appellate 
review of sentence- in Alaska.

1909 House Journal Wo.
We recognize that the term “sentence ap­

peal" is not always used this narrowly. For 
instance, under current .Alaska appellate 
practice, the "sentence appeals" tiled under 
Appellate Rule 21-5 often include allegations 
that the sentencing proceedings were irregu­
lar or that the sentencing judge erred in 
making various factual and legal determina­
tions affecting the range of authorized sen­
tences. As an administrative matter, there is 
generally no problem with handling such ap­
peals under the expedited procedures speci­
fied in Appellate Rule 215. In fact, this 
court encouraged this practice in Juneby v. 
State. 641 P.2d 823, 835 n. 18 (Alaska App. 
1982).

However, the issue in Rozkydal's case is 
the scope of AS 12.55.120. In light of the 
legislative history' described above, it is ap­
parent that this statute was meant to autho­
rize and govern a particular kind of appeal: 
appeals in which the defendant's sole asser­
tion of error is that the sentencing judge 
abused his or her discretion by imposing too 
severe a sentence.

[2] Now that we have clarified the type 
of appellate claim governed by AS 12.55.120. 
it is also important to clarify the type of 
restriction that this statute places on a defen­
dant's ability to obtain appellate review of 
such claims. .AS 12.55.120(a) declares that 
sentences of more than 2 years' imprison­
ment "may be appealed . . .  on the ground 
that the sentence is excessive!.]” To inter­
pret this language, we must distinguish be­
tween an “appeal" arid a “petition".

[3] The right of “appeal" means the right 
to require an appellate court to review a 
lower court's decision. The right of “peti­
tion”, on the other hand, means the right to 
request an appellate court to review a lower 
court’s decision—a request which the appel­
late court may grant or deny as it sees fit. 
See Kcrttula v. Abood. 686 P.2d 1197, 1200-

01 (Alaska 19811; Mori/uu r. State. 63f, poo 
172. ISO-81 it ri. 16 (Alaska 1981); State ,■ 
Broader. 486 l’.2d '.125, 929-931 (.Alaska 
19711

In Hnneder, 'he supreme court dealt with 
a legal question analogous to the one pre­
sented in Rozkydal's case. The defendant in 
Browder was being prosecuted for contempt 
of court (for bringing a shotgun into a court­
room). The district court ruled that Brow­
der was entitled to a jury trial, and the State 
sought appellate review of this ruling by- 
filing a petition for review. One key issue in 
BroiL'der was whether the State *ould employ 
a petition for review to seek apf ellate review 
of the trial court's ruling.

Under former AS 22.05.010 .as it existed in 
1971), the legislature had p'aced substantial 
restrictions on the State’s right of appeal in 
criminal cases: the State had no right of 
appeal except "to test the sufficiency of the 
indictment or [to assert] that the sentence 
[was] too lenient". See Browder, 486 P.2d at 
929. Thus, under the governing statute, the 
State had no right to appeal the district 
court's jury trial order. Nevertheless, the 
supreme court concluded that the State could 
seek judicial review of the lower court’s or­
der through a petition for review:

[T]he limitation placed upon the state's 
right to appeal in a criminal case, found in 
AS 22.05.010, was intended to apply only to 
instances where our jurisdiction is ... in­
voked by appeal. AS 22.05.010 clearly dis­
tinguishes between appeals and other 
forms of review. Appeals are specifically 
limited, whereas the other forms of review- 
authorized under AS 22.05.010 . . .  have no 
limitations placed on them.

Browder, 486 P.2d at 930. The supreme 
court noted that if AS 22.05.010 were con­
strued to prohibit the court from reviewing 
any ruling in a criminal case except those 
rulings expressly made appealable, then the 
statute would raise serious constitutional 
problems under Article IV, Section 2 of the 
Alaska Constitution (the provision which de­
clares the supreme court to be "the highest 
court of the State, with final appellate juris­
diction"). Id. at 931.
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who can ohtain appellate review of their .sen­
tence.'. and those who can not. However, as 
explained in the previous section, AS 
12.o'). 12(1 does not restrict a defendant's abili­
ty to seek appellate review of illegalities in 
either the sentence or the sentencing pro­
cess. Moreover, even when a defendant's 
appellate claim deals solely with the exces­
siveness of a legal sentence, the combination 
of AS 12.55.120(a) and Appellate Rule 
215(a)(2) still gives all felony offenders the 
right to seek judicial review. The distinction 
drawn hy AS 12.55.120(a) involves the right 
of "appeal"—the right to demand appellate 
review of a sentence. Under the statute, 
only felony offenders who receive more than 
2 years to serve are entitled to demand 
appellate review of the sentencing decision, 
but felony offenders who receive lesser sen­
tences are still entitled to seek discretionary 
review of the sentencing decision.

For purposes of equal protection analysis, 
then, the question is whether the legislature 
can give one group of felony offenders the 
right of sentence review upon demand, while 
at the same time requiring a second group of 
felony offenders to convince the appellate 
court that their sentence merits review. We 
note that, from the time sentence appeals 
were first authorized in Alaska, the right of 
sentence appeal has always depended on the 
length of a defendant's sentence. As origi­
nally enacted in 1969, AS 12.55.120 limited 
the right of sentence appeal to defendants 
who received sentences of 1 year or more. 
Seven years later, when the supreme court 
promulgated an appellate rule to govern sen­
tence appeals, the court continued the prac­
tice of denying appeals to defendants who 
received lesser sentences—although the su­
preme court's cut-off was 45 days' imprison­
ment, considerably lower than the legisla­
ture's dividing line. See Johnson v. State, 
816 P.2d 220. 221-22 (Alaska App.1991). 
Now, both AS 12.55.120(a) and Appellate 
Rule 215(a)(1) establish the cut-off for felony 
sentence appeals at 2 years’ imprisonment.

We first must ask whether there is a valid 
purpose behind the legislature's decision to 
restrict the right of sentence appeal based 
on the length of a defendant’s sentence. 
Gonzales, supra. The legislature's apparent

purpose was to reduce the workload of th** 
appellate courts and the workload of the 
prosecutors and defense attorneys funded bv 
tho state government. Rozkydal concedes 
that the legislature may properly concern 
itself with the cost and efficiency of .-,tate 
government. However, she contends that 
such concerns can not justify a statutory 
classification that denies some felony offend­
ers the right to appellate review of their 
sentences. The next question, then, is 
whether the legislature’s restriction of sen­
tence appeals bears the necessary “fair and 
substantial relationship" to the legislature’s 
goals. Gonzales, supra.

The aim of sentence review is to identify' 
instances in which a judge has abused his or 
her admittedly broad sentencing discretion. 
State v. Wentz, 805 P.2d 962, 965 (Alaska 
1991); State v. Chaney, 477 P.2d 441, 443 
(Alaska 1970). In cases brought by defen­
dants, the aim is to identify sentences that 
are excessive—sentences that are too severe 
as a matter of law.

The premise underlying any sentence ap­
peal dividing line (whether that line is drawn 
at 45 days or at 2 years) is that lesser 
sentences are less likely to be excessive. If 
lesser sentences are less likely to constitute 
an abuse of discretion, then there is arguably 
less justification for conducting a full appel­
late review of each of these sentences. The 
legislative history' of AS 12.55.120 shows that 
the legislature relied on this reasoning when 
it restricted felony sentence appeals to defen­
dants receiving more than 2 years to serve.

Two years’ imprisonment is the presump­
tive term for a second felony offender con­
victed of a class C felony—the lowest class of 
felony, See AS 12.55.125(e)(1). When a 
court sentences a defendant for a C felony, 
this 2-year presumptive term is the dividing 
line under Austin v. State, 627 P.2d 657, 657- 
58 (Alaska App.1981)—the case in which this 
court held that a first felony offender’s sen­
tence should be more favorable than the 
presumptive term established for second fel­
ony offenders unless the State proves aggra­
vating factors under AS 12.55.155(c) or ex­
traordinary circumstances under AS 
12.55.165. See also AS 12.55.125(k).
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When the legislature was considering the 
current 2 -year dividing line for felony sen­
tence appeals, the legislature relied on statis­
tical information indicating that ninety per­
cent of appeals from felony sentences nf 2 
years or less ended in affirmance. Sir 1995 
llou-e Journal 48! 1—190 (reprinting the Gov­
ernor’s transmittal letter accompanying 
House Bill No. 201, the bill that contained 
the proposed amendment to AS 12.55.120). 
Thus, the legislature apparently concluded 
that felony sentences of 2 years or less were 
unlikely to constitute an abuse of sentencing 
discretion.

Rozkydal asserts that, regardless of the 
legislature's statistics, significant legal errors 
have often occurred in felony eases where 
defendants received 2 years or less to serve.
In her brief, she lists eleven published opin­
ions from the years 1981 to 1993, ten decided 
by this court and one decided by the su­
preme court, in which felony sentences of 2 
years or less were reversed on appeal. How­
ever, in each of these cases the defendants’ 
sentences were reversed because of illegali­
ties in the sentencing process.2 That is, none 
of these eleven cases was the kind of appeal 
governed by AS 12.55.120; all of these eases 
would be appealable under current law.

Rozkydal also contends that, even it could 
be shown that felony sentences of 2 years or 
less rarely involve an abuse of sentencing 
discretion, there would still be some instanc­
es of abuse, and it would still be unjust to 
deny those defendants the opportunity for 
sentence review. However, as explained 
above. .Alaska law does oot deny anyone the 
opportunity to seek sentence review. In­
stead. under AS 12.55.120(a) and Appellate

2. In  e ig h t o l th e se  e a s e s —Lew •• State, 3 4 ?  P .2d  
4 4 7  (A la sk a  A pp 1093), Reynolds v. Stale. 736 
P .2 d  1 159 (A laska  A p p .1937), Tate v. State. 711 
P .2 d  536 . 3 3 8 -5 4 0  (A laska  A pp. 1935), Shatsnt- 
kot'f t State, 4 9 0  P  2 d  25 , 2 7 -2 8  lA la sk a  A pp . 
19841. F leeter v. Slate. 63 6  P .2 d  7 3 0 . 7 3 6 -3 7  
(A laska  A p p .1 9 8 4 ) , Poggas v. State, 6 58  P .2 d  796 ,
7 9 8  'A la s k a  A pp, 198 3 ). Scars v. Slate. 65 3  P .2 d  
3 4 9 , 3 5 0  (A lask a  A pp. 1982), a n d  McManners v. 
State. 6 5 0  P .2 d  4 1 4 , 4 1 6  (A lask a  A p p .1982)— th e  
d e fe n d a n ts ' s e n te n c e s  w e re  re v e rs e d  fo r  v io la tio n  
o f  th e  Austin  ru le  ( th e  ru le  th a t  a  f irs t fe lo n y  
o ffe n d e r  m u s t re c e iv e  a  s e n te n c e  m o re  fa v o ra b le  
th a n  th e  p re s u m p tiv e  te rm  fo r  sec o n d  fe lo n y  o f­
fe n d e rs  u n le s s  th e  s e n te n c in g  ju d g e  f in d s  a g g ra ­
v a tin g  f a c to r s  o r  e x t r a o rd in a ry  c irc u m s ta n c e s ) .

v. STATE Alaska 1(}‘)7
(A laska  App. 19971

Rulv 215(a)(2), curtain felony defendants 
(those who have been .-••ntenccd to 2 year* or 
less) must seek sentence review by petition 
rather than by appeal. The effect of this 
procedural distinction is to require those de­
fendants who receive lesser sentences to con­
vince the appellate court that there is good 
reason to hear their ease before the criminal 
justice system devotes the time and money 
required to pursue and decide a sentence 
appeal.

The real issue, then, is whether the g o v ­

ernment violates the equal protection guar­
antee when it grants a right of sentence 
appeal to defendants who receive severe sen­
tences. leaving all other defendants with only 
the right to petition for review of their sen­
tences. Rozkydal cites no authority on this 
issue. However, as we have already noted, 
Alaska law governing sentence appeals (both 
statutes and court rules; has consistently dis­
tinguished among defendants on this very 
basis—the length of the defendants’ sen­
tences—since 1969, the year that sentence 
appeals were first authorized.

Authority on this issue from other jurisdic­
tions is sparse. However, the cases indicate 
that a state government may properly create 
procedural distinctions based on a defen­
dant’s sentence.

In Massie u Hennessey, 875 F.2d 13S6, 
1389 (9th Cir.1989), the petitioner asserted 
that California denied him equal protection of 
the law by providing different appellate pro­
cedures for those defendants sentenced to 
death. The Ninth Circuit upheld California's 
appellate procedures. In State v. Delgado. 
161 Conn. 536, 290 A.2d 338, 344-15 (1971).

In  Harlow  v. State. 8 2 0  P 2d 307  (A laska  App. 
1991), th e  se n te n c in g  ju d g e  m is ta k en ly  t re a te d  
th e  d e fe n d a n t a s  a  sec o n d  felony o ffe n d e r  w h en  
th e  d e fe n d a n t 's  p r io r  c o n v ic tio n  f io m  a n o th e r  
s ta te  d id  n o t q u a lify  u n d e r  AS 1 2 .5 5 .1 4 5 (a ) a s  a  
p r io r  fe lony  c o n v ic tio n  fo r p u rp o s e s  o f A laska 
s e n te n c in g  law . In  DeHart v. State. 781 P .2d 
9 8 9 , 9 9 0 -9 2  (A laska  A pp. 1989), th e  s e n te n c in g  
ju d g e  m is ta k en ly  ru le d  th a t th e  d e fe n d a n t w as 
s u b je c t  to  a  p re s u m p tiv e  te rm . A nd  in  M o m s  v. 
State. 63 0  P .2 d  13. 1 7 -18  (A laska 1981), the  
c o u r t  u p h e ld  th e  le n g th  o f  th e  d e fe n d a n t 's  s e n ­
te n c e  b u t re v e rs e d  b e ca u se  th e  s e n te n c in g  ju d g e  
u tiliz e d  a n  im p ro p e r  lega l s ta n d a rd  in  im p o s in g  
s e n te n c e .
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tin- < ' * Supreme f'nurt r*ij»<ct»:«l an 
equal challenge to a statute which
authorized sentence appeal.- tor all defen­
dants who received a prison term of at least 
ono year, hut which denied sentence appeals 
to murder defendanr • sentenced to death or 
life imprisonment under a special sentencing 
procedure.

More pertinent to the issue raised in Roz- 
kydal's case, the New Jersey Supreme Court 
has upheld an expedited appeal process for 
sentence appeals—a streamlined procedure 
in which sentence appeals are decided with­
out briefs, based solely on the record and on 
oral argument. State r. Bianco, 103 N.J. 
383, .511 A.2il bOO (1986). The Texas Court 
of Appeals has rejected an equal protection 
attack on a statute which denies any right of 
appeal to defendants who receive deferred 
adjudications ta variant of the same idea as 
.Alaska’s suspended imposition of sentence). 
Buchanan c. State, 881 S.VV.2d 376, 380 (Tex. 
App.l994>. -And the Washington Court of 
Appeals has rejected an equal protection 
challenge to a Washington statute that pre­
cludes defendants from appealing their sen­
tence if they receive a sentence within a pre­
defined standard range for their offense. 
State c. Rousseau, 78 Wash.App. 774 , 898 
P.2d 870 (1995). review denied, 128 Wash.2d 
1011, 910 P.2d 482(1996).

Having considered this matter, we con­
clude that the Alaska legislature's decision to 
restrict the right of sentence appeal to felony 
offenders receiving more than 2 years to 
serve bears a fair and substantial relation­
ship to a legitimate government purpose. 
Under the Austin  rule, sentences of less than 
2 years need not be supported by aggrava­
ting factors or extraordinary circumstances. 
The information in front of the legislature 
was that the great majority of these sen­
tences are affirmed on appeal. The legisla­
ture could validly conclude that the resources 
of the appellate courts, the Department of 
Law. the Public Defender Agency, and the 
Office of Public Advocacy would be better 
spent if appellate review of these lesser sen­
tences v.vre J :scretionary.

[5,6] For these same reasons, we reject 
Rozkydal's contention that the legislature’s 
action violated her right to procedural due

process. The o>.-cnoe of due proeo-.- j- n 
"meaningful opportunity to he heard". Bod 

dir r. Connecticut 401 U.S. 371, 377. 91 S.f.'t. 
780. 7So. 28 LEd.2d 113. 1 IS (1971). Rozky­
dal has not shown that a petition for review 
to the supreme court would deny her a mean­
ingful opportunity for sentence review.

17] We likewise reject Rozkydal’s argu­
ment that the legislature's action violated 
substantive due process (that is, her argu­
ment that there was no legitimate govern­
ment purpose to support the legislature’s 
action'. Sec Gonzales, S.S2 P.2d at 397-98.

We emphasize that our decision is influ­
enced in large measure by our conclusion 
that defendants receiving lesser felony sen­
tences retain the right to petition for review 
under Appellate Rule 215(a)(2). We express 
no opinion regarding the legislature's author­
ity to preclude all forms of sentence review 
for specific sentencing ranges or groups of 
criminal defendants.

Conclusion

Because Rozkydal received only 16 months 
to serve, she has no right to appeal her 
sentence. Accordingly, this appeal is DIS­
MISSED. Rozkydal is entitled, however, to 
petition the supreme court to review her 
sentence under Appellate Rule 215(a)(2).

Given the circumstances, we exercise our 
authority under Appellate Rule 521 to relax 
Appellate Rule 403(hi(l), the rule that sets 
the time limits for petitioning for review of a 
non-appealable sentence. If Rozkydal 
wishes to petition the supreme court to re­
view the superior court's sentencing decision, 
the time limits specified in Appellate Rule 
403(hnl’ shall be calculated, not from the 
distribution date of the superior court’s 
judgement, but rather from the date our 
decision takes effect. Sec Appellate Rule 
512(a)(2).



Journal of Uie Nalional Association of Administrative Law Judges
Vol. XIV_______________________________________________________________ Spring 1994

APPENDIX 2 
QUALIFICATION STANDARDS 

ADMINISTRATIVE LAW JUDGE 
OFFICE OF ADMINISTRATIVE HEARINGS

T h e  p u rp o s e  o f  th e  O ff ic e  o f  A d m in is tr a t iv e  H e a r in g s  is to  p ro m o te  a d m in is tra t iv e  

ju s t ic e  a n d  to  s e rv e  th e  p u b lic  in te re s t .  A n  A d m in is t r a t iv e  L a w  J u d g e  s h a l l  b e  d is t in g u is h e d  fo r  h is  

o:  h e r  in te g r ity ,  w isd o m  a n d  s o u n d  le g a l k n o w le d g e ,  a n d  s h a l l  in s p ir e  c o n f id e n c e  in  h is  o r  h e r 

p e rs o n a l h o n e s ty ,  fa irn e ss  a n d  m o ra l c o u ra g e .

A  c a n d id a te  o r  in c u m b e n t s h a l l  p o s s e s s ,  a t  u  m in im u m , th e  fo llo w in g  q u a l i f ic a t io n s  in  

o rd e r  to  o b ta in  a n  a p p o in tm e n t to , o r  r e ta in  th e  p o s i t io n  o f .  A d m in is tra t iv e  L aw  J u d g e .

Integrity

A n  A d m in is tra t iv e  L aw  J u d g e  s h a l l  p o s s e s s  a  h ig h  d e g re e  o f  p e rs o n a l in te g n ty ,  a n d  s h a ll 

d e a l w ith  h is  o r  h e r  a p p o in tm e n ts  a s  a  p u b lic  tru s t .  A n  A d m in is tra t iv e  L a w  J u d g e  s h a ll  b e  h o n e s t, 

s in c e re ,  u p r ig h t  a n d  p n n c ip lc d ,  a n d  s h a l l  e x h ib i t  c o m p a s s io n ,  h u m il i ty  u n d  m o ra l c o u ra g e . A n  

A d m in is tra tiv e  L a w  J u d g e  s h a l l  b e  in d i f f e r e n t  to  p r iv a te  p o l i t ic a l  o r  p a r t is a n  in l lu c n c c .  A n  

A d m in is tra tiv e  L a w  J u d g e  s h a ll  n o t  a d m in is te r  th e  o f f ic e  fo r th e  p u rp o s e  o f  a d v a n c in g  h is  o r  h e r  

p e rs o n a l a m b itio n s ,  an d  s h a ll n o t a l lo w  o th e r  a f f a ir s  o r  p r iv a te  in te re s ts  lo  in te r fe re  w ith  th e  p ro p e r  

p e r fo rm a n c e  o f  o f f ic ia l  d u tie s .

Impartiality

A n  A d m in is tra tiv e  L aw  J u d g e  s h a l l  a d h e r e  to  a  h ig h  s ta n d a rd  o f  ju s t ic e  a n d  la w lu ln c ss ,  

a n d  s h a l l  tre a t  a ll  p a r tie s  im p a r t ia l ly  u n d  fa ir ly  w ith o u t  r e fe re n c e  to  h is  o r  h e r  o w n  fe e lin g s  o r  

in te re s ts . A n  A d m in is tra tiv e  L a w  J u d g e  s h a l l  h a v e  th e  a b il i ty  to  p re s id e  ju s t ly  a n d  w ith o u t  b ia s. 

A n  A d m in is tra t iv e  L aw  J u d g e  s h a l l  e x h ib i t  n w il l in g n e s s  to  h e a r  a n d  c o n s id e r  w h a t  is p u t  fo r th  o n  

a ll s id e s  o l  a  d e b a ta b le  p ro p o s iu o n ,  a n d  s h a l l  h a v e  th e  a b i l i ty  to  g iv e  g e n u in e  c o n s id e ra t io n  to  

v ie w s  w ith  w h ic h  he  o r  s h e  d o c s  n o t p e r s o n a l ly  a g re e .
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D e d ic a t io n

A n  A d m in is tra tiv e  L aw  J u d g e  s h a l l  c o n d u c t  h is  o r  h e r  d u t ie s  w ith  in d u s try  a n d  

a p p lic a tio n  und  s h a ll be  c o n s c ie n tio u s ,  s tu d io u s ,  th o ro u g h  a n d  p u n c lu u l. A n  A d m in is tra t iv e  L aw  

J u d g e  s h a ll n o t a llo w  o th e r  a f fa ir s  o r  p r iv a te  in te re s ts  to  in te r f e re  w ith  th e  p ro m p t p e r fo r m a n c e  o f  

o f f ic ia l  d u tie s .

A b ili ty

A n  A d m in is tra tiv e  L aw  J u d g e  s h a ll  p o s s e s s  s u p e r io r  s e ll '-d is c ip lin c  a n d  s h a l l - e x e r c i s e  

s o u n d  ju d g m e n t  in  p re s id in g , ru lin g  o n  e v id e n c e ,  m a k in g  d e c is io n s ,  an d  w r it in g  o p in io n s .  A n  

A d m in is tra tiv e  L aw  J u d g e  s h a l l  h a v e  th e  b e a r in g  a n d  p e rs o n a l i ty  to  a llo w  h im  o r  h e r  to  d e a l  w ith  

p a r t ie s  o r  c o u n se l w ith  s e n s i t iv i ty  a n d  w ith o u t  g iv in g  o ff e n s e . A n  A d m in is tra t iv e  L a w  J u d g e  s h a l l  

b e  p a tie n t, c o u rte o u s , a t te n tiv e , y e t  s h a l l  a ls o  b e  f irm  a n d  d e c is iv e . A n  A d m in is tra t iv e  L a w  J u d g e  

s h a l l  be  m e n ta lly  f i t  a n d  a le r t  a n d  c a p u b lc  o f  p e r fo r m in g  th e  d u tie s  o f  o f f ic e .

A b il i ty  to  P r e s id e :

A n  A d m in is tra tiv e  L a w  J u d g e  s h a l l  c o n d u c t  h e a r in g s  w ith  d ig n i ty  a n d  d e c o r u m  a n d  

w ith o u t in te r f e re n c e  w h ic h  m ig h t  d e tr a c t  f ro m  th e  p ro p e r  a tm o s p h e re .  A n  A d m in is tra t iv e  L a w  

J u d g e  s h a ll  s o  c o n d u c t  h im s e l f  o r  h e r s e l f  d u r in g  h e a r in g s  th a t  h is  o r  h e r  a t t i tu d e ,  m a n n e r  o r  to n e  

to w a rd  a tto rn e y s  o r  w itn e ss e s  w ill n o t  p re v e n t  th e  p ro p e r  p re s e n ta t io n  o f  th e  c a u s e  o r  th e  

a s c e r ta in m e n t  o f  tru th . H e  o r  s h e  s h a l l  n o t m a k e  a n  u n n e c e s s a ry  d is p la y  o f  (c o m in g , e x p r e s s  a  

p re m a tu re  ju d g m e n t,  o r  a d d  to  th e  e m b a r ra s s m e n t  o r  t im id i ty  o f  w itn e s s e s  o r  a t to rn e y s .  A n  

A d m in is tra t iv e  L aw  J u d g e  s h a l l  l is te n  r e a d ily  to  o th e rs  a n d  b e  d e ta c h e d , e v e n - h a n d e d  a n d  d e c is iv e .

Ability to Rule on Evidence:

A n  A d m in is tra tiv e  L a w  J u d g e  s h a l l  b e  a b le  to  ru le  o n  e v id e n c e  in  a c c o rd a n c e  w ith  

a p p lic a b le  law s, ru le s , p ro c e d u ra l  r e g u la tio n s  a n d  le g a l p re c e d e n t.

Ability to Make a Decision

A n  A d m in is tra t iv e  L a w  J u d g e  s h a l l  p o s s e s s  th e  a b il i ty  to  d e c id o  c a u s e s  b e fo re  h im  o r  

h e r  in  a  fa ir , u n b ia s e d  a n d  im p a r t ia l  m a n n e r.
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A b il i ty  to  W r i t e  a  D e c is io n

A n  A d m in is tr a t iv e  L a w  J u d g e  s h a ll  b e  a b le  to  o rg a n iz e  fa c ts  a n d  le g a l o p in io n  in  a  c le a r  

a n d  c o n c is e  m a n n e r .

Knowledge o f Law

A n  A d m in is tr a t iv e  L a w  J u d g e  s h a ll a d m in is te r  ju s t ic e  in  a c c o rd a n c e  w ith  th e  law  nn d  

re g u la tio n s  g o v e rn in g  th e  c a u s e  b e fo re  h im  o r  h e r .

T im e l in e s s

A n  A d m in is tr a t iv e  L a w  J u d g e  s h a ll  p e r fo rm  h is  o r  h e r  d u t ie s  in  a  t im e ly  m a n n e r  a s  m ay­

b e  re q u ire d  in  th e  p a r t ic u la r  c a u s e .

Minimum Experience and Education

A n  A d m in is t r a t iv e  L a w  J u d g e  s h a ll ,  a t  m in im u m , p o s s e s s  a  J u r is  D o c to r  o r  e q u iv a le n t  

d e g re e  fro m  a n  a c c re d i te d  c o l le g e  o r  u n iv e rs i ty ,  a n d  b e  a  m e m b e r  in  g o o d  s ta n d in g  o f  th e  b a r  o f  

a n y  ju r i s d ic t io n .

In  c o n ju n c t io n  w i th  th e  in it ia l  fo rm a tio n  o f  th e  O ffic e  o f  A d m in is tra t iv e  H e a r in g s ,  a n d  

in  o rd e r  to  g r a n d f a th e r  in to  th e  O ff ic e  th o s e  H e a r in g  E x a m in e rs  w h o  p e r fo rm e d  th e i r  p r io r  d u tie s  

in  a n  e x e m p la r y  m a n n e r ,  in d iv id u a ls  m a y  b e  a p p o in te d  to  th e  p o s i t io n  o f  A d m in is tra t iv e  L aw  

J u d g e  p r io r  to  F e b ru a ry  1, 1990 . w ith o u t re g a rd  to  th is  m in im u m  e x p e r ie n c e  a n d  e d u c a t io n  

re q u ire m e n t .* 6 *

*6 *The O ffice  o f  A d m in is tra tiv e  H earin g s  A dm in istra tive  L aw  Ju d g e  Q u a lifica tio n  S tandards 

w e n t in to  e ffec t J an u a ry  1, 1990 . A  c o p y  o f th e  s ig n ed  d o c u m en t is on  file  w ith  tho  au thor.

9 4



H O U S E  L E A D E R S H IP  H IT S  H O M E  R U N
HJR 18

HJR 18 gives our constituents the opportunity to replace
in-house, agency employed hearing officers, 

with independent, non-biased. due process based hearing officers. 

Two years of research demonstrate: (example in the handout)
• Independent hearings improve impartiality.

• Independent hearings improve efficiency.

• Independent hearings increase expertise and professionally prepared cases.

• Independent hearings increase public confidence.

• Independent hearings improve regulation drafting.

• Independent hearings improve regulation promulgation.

® Independent hearings improve regulation enforcement.

• Independent hearings decrease litigation.

• Independent hearings promote better business climates.

• Independent hearings can he tracked for cost, public approval, and efficiency.

• Independent hearings make agencies accountable for their actions.

• Independent hearings nive the public true due process in an impartial 
professional setting.

1. HJR 18 will save the state money, will enrich the private sector, and will restore 
public confidence in government.

2. HJR 18 is the most sweeping positive government reform m easure we have to 
offer our constituents. It is both a corrective and a perm anent protective step on 
behalf of those who deal with the long sticky tentacles of government.

3. HJR 18 will restore due process to the j. jople and require the bureaucracy to 
treat people fairly, with the dignity and respect set out in Article I, section 7.
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BIENNIAL REPORT TO THE GOVERNOR

PROFIT.F,

The Division of Adm inistrative Hearings, a Division of General Suppor„ Sendees, was created 
in 1976, first as the Division of Hearing Officers. Enabling legislation is contained in C.R.S. §24-30-1001 
el seq. In 1987, House Bill 1049 was signed into law, changing the name of the Division to the Division 
of Administrative Hearings; and, the designation "Hearing Officer" to "Adm inistrative Law Judge Also, 
H.B. 1049 gave the Executive Director of the then D epartm ent of A dm inistration specific authority  to 
promulgate procedural rules for the Division of Administrative Hearings [C.R.S. §24-30- 102(2)(h)J. Procedural 
ru les were, in fact, promulgated and became effective on August 1 , 1987. See, 1 CCR 104-1.

The last major revision of the procedural rules became effective on April 1 , 1993. A s ta tu te  adopts 
the Code of Judicial Conduct for S tate  Central Panels. H.B. 94-1304 [C.R.S. 24-30-1003(4)(a) through 
(b) (1995 Cum. Supp.)]. A substantive rule, adopting the Code of Judical Conduct, took effect on December 
30,1994 [1 CCR 104-2] and it fully sets forth the Code. The Rules of Practice track the Rules of Civil Procedure 
as much as practicable.

The Colorado Rules of Evidence apply in all proceedings before adm inistrative law judges from 
the Division. On rare  occasions, the administrative law “reasonably trustworthy" hearsay exception may 
be invoked.

In workers’ compensation cases, Division of Workers' Compensation Rules of Procedure, Rule VIII, 
covers most workers' compensation adjudication situations. W orkers’ compensation adjudication rules 
are  presently being prepared by the Division of A dm inistrative Hearings. S.B. 94-193, effective July 1 , 
1994, gave the w orkers' compensation adjudication program, lock, stock and barrel to the Division of 
Administrative Hearings, General Support Services. A dm inistrative Hearings does not act on behalf of 
the Division of Workers' Compensation in workers' compensation adjudications. It has original concurrent 
jurisdiction with the Director of the Division of Workers' Compensation. As a practical m atter, the public 
requests a hearing directly from the Division of A dm inistrative Hearings. [See, C.R.S. 8-43-103, 2 0 2  & 
209 (1995 Cum. Supp.)]

In the 1995 Session of the General Assembly, a provision providing for the transfer of administrative 
law judges, who handle workers' compensation m atters, to the Departm ent of Labor and Employment in 
1997 was repealed [S.B. 95-199, C.R.S. 8-47-101(3)(b)(i)], thus, securing the judicial independence of Colorado’s 
Central Panel.

The Division of Administrative Hearings (DOAH) provides adjudication services for various state 
agencies, e.g., Division of Workers' Compensation, Department of Labor of Employment, Hum an Services, 
Regulatory Agencies, Secretary of State, Insurance Division, Banking Division, Adult and Juvenile Parole, 
and Teacher dismissal cases. The Division is cash-funded and operates on a break-even basis. Small agencies 
that use this service infrequently have access to professional adjudication services on an as-needed basis 
and a t a low cost. The m iss io n  s ta te m e n t  of the Division is: TO DELIVER HIGH QUALITY 
ADJUDICATION SERVICES FOR THE STATE OF COLORADO IN A TIMELY, 
EFFICIENT AND COST-EFFECTIVE MANNER, WITH RESPECT FOR THE 
DIGNITY OF INDIVIDUALS AND THEIR DUE PROCESS RIGHTS.

Administrative Law Judges ("A.L.J.s") in the Division are  required to be licensed to practice law 
in the State of Colorado and have five years experience as a lawyer or a judge. [C.R.S. 24-30-1003(2)] The 
average experience of an A.L.J. in the Division is ten years or more. Recent judge evaluation surveys, 
sent to attorneys who practice before the Division, reveal that the A.L.J.s function a t an overall high approval



rate. The Division has regional offices in Colorado Springs, Grand Junction, and Ft. Collins. The Pueblo 
regional office was consolidated into the Colorado Springs office in early 1994.

I '
Recent case statistics reveal that each individual A.L.J. is able to work more efficiently by producing 

more decisions in less time than in the past. Also, each individual A.L.J. spends more tim e in the hearing  
room now than in the past, without any decrease in his or her ability to produce decisions. Overall decisions 
increased by 10% from FY 93/94 to FY 94/95. Overall decisions per A.L.J. increased from 918 per A.L.J. 
in FY 93/94 to 1018 in FY 94/95.

On July 16,1992, the report of the State Auditor, concerning a perform ance aud it of the Division 
as a whole, was released by the Legislative Audit Committee, General Assembly. The Division took a total 
quality m anagem ent approach to im plem enting all of the aud it recom m endations and it used team s of 
A.L.J.s and support staff to implement each recommendation. As a result of the audit, the Division developed 
tightened time standards for providing hearings in regulatory agency cases (cases are  now ordinarily set 
•within 90 days from the setting date), enhanced communication with client agencies including town meetings 
with client agency program adm inistrators. The recommendation of the  S ta te  A uditor for the Division 
to develop a computerized case tracking system for regulatory agency and social services cases has been 
implemented and will be fully operational in July 1996. Overall, the Legislative A udit Com m ittee of the 
General Assembly was highly complimentary of the Division’s performance and progress in im plem enting 
aud it recom mendations by the date  of the audit hearing.

Effective January  1 , 1995, the Colorado Division of Insurance dropped w orkers' com pensation 
premiums 9.6%. This was for one fiscal year. Prior to Senate Bill 218 (the Workers' Compensation Reform 
Package of 1991), workers' compensation insurance prem ium s regularly w ent up in double digits. Since 
the effective date of S.B. 218 (July 1,1991), the Division of Administrative Hearings has played a substantial 
role in decreased premiums by adm inistering a stream lined adjudication system v/ithout sacrificing due 
process (prem ium s have gone down 2 2 % since the effective date of S.B. 218).

On February 9,1993, the Division underwent a Legislative Audit Committee hearing on its worker’s 
compensation adjudication program. The Committee was highly complimentary of the Division’s performance 
under S.B. 218. Senator Tilman Bishop, President Pro Tem  of the Senate, invoked a personal privilege 
on the floor of the Colorado Senate on Wednesday, February 10,1993, praising the Division for its outstanding 
performance in reducing the  backlog in workers' compensation cases by 95%; by providing hearings in 
l/3 rd  the time it provided them before July 1,1991 (within an average of 8 8 .2  days as opposed to the previous 
263.8 days); and, in rendering decisions in l/5 th  of the time utilized prior to July 1,1991 (9.6 days as opposed 
to 49.1 days). The Legislative Audit Committee praised the Division for doing m ore with less. The tigh t 
tim e lines continue to be m et today.

In 1984, the Division pioneered telephone hearings, by consent, in social services cases, thus, effecting 
substantial savings to the D epartm ent of Human Services.

In 1995, the Division implem ented a m ediation pilot program for regulatory agency cases. The 
program is well underway and many licensing board cases have been successfully mediated. M ediation 
of licensing board cases is a cutting-edge concept in the United States. Arizona first pioneered the concept.

In addition to adjudications, the Division conducts agency training programs on an as-needed basis. 
As a m atter of fact, the  Division tra in s  agency personnel to conduct less complicated hearings where it 
would not be cost-effective for the Division to conduct these hearings for the agency.

Since 1991, the Division has become more and more deeply involved in the total quality concept, 
applying the principles of total quality to adjudications in legitim ate areas of expectation. In 1994, the 
Division received two Governor’s Total Quality citations: ( 1) one of nine organizational citations for the 
Division ( among over 1 0 0  s ta te  governm ent organizations); and, (2 ) one team  citation for the w orkers' 
compensation team  th a t stream lined docketing processes.



HISTORY. ACCOMPLISHMENTS 
and BASIC FACTS CONCERNING 
THE DIVISION OF ADMINISTRATIVE HEARINGS

The Division of A dm inistrative H earings began operations in 1976 (as the Division of Hearing 
Officers). At that time, the Division became an independent central panel of adm inistrative law judges. 
Shortly thereafter, in April 1977, a study done by the Division of M anagem ent Services, D epartm ent of 
Administration, revealed th a t cases were handled more efficiently by the new Central Panel (or Corps) 
than by previously decentralized Hearing Officers. The report specifically noted as follows: "The H earing 
Officers as a group are  dedicated and methodical in the hearing process. No instances of undue delay 
were observed due to Hearing Officer quandary or indecisiveness." The report recom mended as follows: 
" Ih e  identification of a Division of Hearing Officers, together with a defined relationship with client agencies, 
represents a first step in conceptualizing a consolidated system of hearing services. This general direction 
is advocated."

In 1980, statistical research revealed th a t the centralized Division was able to handle w orkers' 
compensation cases more economically than the Division of Labor's Hearing Officers prior to the consolidation 
of 1976. Prior to the centralization in 1976, there  were approximately 40 H earing Officers -■ some full 
time on the state payroll, some part tim e on the s ta te  payroll and some under contract with the various 
agencies. After the consolidation in 1976, there were 12 full tim e Hearing Officers on the s ta te  payroll.,

Immediately after the consolidation of 1.976, there was a sparsity  of financial data  to compare 
"before and after" costs. However, the second Director of the Division,* in 1979, compared the average 
cost of handling an average workers' compensation case before the 1976 consolidation, as referenced above, 
and two years later, in 1978; and, the data revealed tha t the cost of handling an average workers’ compensation 
case two years after the consolidation, was $2 less. Although there is a  paucity of empirical financial data 
from the mid-1970s, certain  probabilities emerge. When a specific agency has a Hearing Officer on the 
payroll, the Hearing Officer is sometimes redeployed into positions such as serving as informal house counsel 
during down times. There have even been instances in the past where a Hearing Officer was placed in 
charge of a minor construction project during a cyclical down time in the hearing business. Contract Hearing 
Officers must be paid a fairly high hourly rate, although much less than prevailing legal fees, and someone 
m ust adm inister the contracts. The Division of A dm inistrative H earings did a p r iv a tiz a tio n  study in 
1990 and found it would cost almost twice as much to have contract Hearing Officers serve the same function 
as staff adm inistrative law judges, including adm inistration of the program.

A centralized  panel of judges achieves an efficiency of scale; cross-training whereby all of the I 
adm inistrative law judges are  generalists; and, efficient case distribution whereby all of the judges a re  r 
busy, all of the time, hearing and deciding cases, which is the principal and only function of a centralized / 
panel.

In 1982, the Governor's M anagem ent and Efficiency Committee noted as follows: 'T h e  cu rren t 
M&E Committee notes tha t in 1976, the Workmen's Compensation referees of the D epartm ent of Labor 
and Employment were transferred to the newly created  Division of H earing Officers in the D epartm ent 
of Adm inistration. The legislative in ten t for such a transfer was to avoid the appearance of conflict of 
interest within the Department of Labor and Employment and to create a separate S ta te  A dm inistrative 
Law system to decide administrative cases. The Hearing Officers were to be independent of the agencies 
over whose claims they had jurisdiction."

"The Committee urges the S ta te  to consider the establishm ent of an adm inistrative law court. 
While this recommendation may go beyond the scope of the Committee's charge and clearly affects o ther 
agencies not investigated by this Committee, a study may indicate significant advantages to the S ta te  
in creating an adm inistrative law court."

* Suzanne Harvey Lynch



In 1983, the Division of A dm inistrative H earings implemented word processing. At the present 
time, there are  five full time word processors doing all of the word processing work for the Division. Also, 
each administrative law judge has a com puter term inal for the purposes of doing some word processing 
of decisions and case m anagem ent. Increases in billing rates, from year-to-year, have occurred to help 
fund salary  survey increases, m erit increases and increases in operating expenses. In the fall of 1989, 
the Division converted its com puter system from a WANG system to an IBM system. The Division set 
up a com puter case tracking system, with local area network (LAN), in FY 94/95.

In 1988, John H. Lewis, a t the request of the General Assembly and the Colorado Division of Labor, 
did a study of the workers' compensation system in Colorado and found tha t the adm inistrative law judges, 
doing workers' compensation cases, worked well, in fashioning remedies, with, according to Mr. Lewis, 
a poorly worded Workers' Com pensation Act. Mr. Lewis had considerable praise for the adm inistrative 
law judges, indicating that they had been required to perform many tasks other than  adjudication in order 
to continue to make this system function. He recommended a stronger administration-based system whereby 
the administrative law judges would be liberated to perform their principal function, i.e., to hear and decide 
cases involving genuine controversies incapable of mediation or settlem ent. As of th is report, Mr. Lewis’ 
recommendation has become a reality with the newly created Division of W orkers' Compensation running 
an administration-based system with prehearing procedures, including settlem ent conferences; and, the 
administrative law judges of the Division of Administrative Hearings confining th e ir activities to s tric te r 
adjudication functions.

A rec e n t informal survey of client agencies revealed th a t the  agencies, in legitim ate a reas  of 
expectation, believe the  centralized panel takes them  out of conflict of in terest situations and provides 
a highly professional, im partial adjudication mechanism th a t is well-received by attorneys who practice 
before the Division; also, that the Division provides quality hearings and renders high quality decisions. 
Most agencies' concerns (in the negative sense) involve outcomes. More specifically, some agency personnel 
have indicated preferences tha t the administrative law judges be more agency-oriented in thinking although 
these agency personnel understand and accept that this is not appropriate for Central Panel administrative 
law judges. This sentim ent is understandable, since the agencies have an investigation and prosecution 
function.

A periodic judge evaluation survey was first implemented in 1982 and has been continued, the 
most recent having been released by the  Office of S ta te  Planning and Budgeting on April 8 , 1996. The 
1996 survey results demonstrate the A.L.J.s have performed at a high professional level and have earned 
the respect of practitioners on both sides of the aisle. The survey reflects th a t A.L.J.s tend toward the 
middle-of-the-road in their decisions. As a m atter of fact, between the last survey (December 31, 1992) 
and the most recen t survey (April 8 , 1996), overall performance of all adm inistrative law judges in the 
Division went up from 8 8 % to 97%. For workers' compensation judges, the approval ra te  went up from 
85% to 91%. In the 1996 survey, the support staff was surveyed, for the first time, and received an overall 
96% approval rate .

Beginning in 1983, the Division commenced agency training programs for Social Services; sponsored 
continuing legal education programs and administrative law sem inars for practitioners; and, contributed 
significantly to numerous workers' compensation and licensing seminars. In November 1990, the Division 
moved to The Chancery, 1120 Lincoln S treet, Suite 900 and the D epartm ent of Labor and Employment 
provided facilities for the workers' compensation operation in Suite 1405 through July  1 , 1995. On July 
1 , 1995, the Division of W orkers' Compensation, D epartm ent of Labor and Employment, having moved 
to 1515 Arapahoe in lower downtown, discontinued, per agreement, financial support for the Division of 
Administrative Hearings’ Workers' Compensation Adjudication Program and the en tire  operation of the 
Division of Administrative Hearings, including workers' compensation adjudication, consolidated on the 
14th floor of the Chancery on July 1, 1995. The additional rental expenses were to be captured by a $ 12  
an hour increase in the billing rate  (from $77 an hour to $89 an hour). A t present, there  are  five hearing 
rooms for all adm inistrative law cases handled by the Division in Denver, plus th ree  conference rooms. 
These physical p lan t accom plishments add to the overall decorum of the adm inistrative law system in 
the S ta te  of Colorado.

in 1988, with no fanfare whatsoever, all A.L.J.s began wearing robes in formal courtroom settings. 
Philosophically, the robe sends a m essage to those not fam iliar with adm inistrative law th a t a fair and



impartial judge, who is not connected with the agency, will exercise control over the proceedings and render 
a fair and im partial decision.

In conjunction with the Workers’Compensation Section of the Colorado Bar Association, the Division 
began a "Settlement Week" project, in 1990, to alleviate the hearings backlog. The settlem ent week occurred 
in December 1990 and 40% of all targeted cases were settled. After the adoption of S.B. 218 (July 1, 1991), 
the new Division of W orkers' Compensation created a pre-hearing program , m aking future "Settlem ent 
Week" projects unnecessary. In 1994, the General Assembly gave specific statutory authority to the Division 
of Workers' Compensation to employ pre-hearing administrative law judges to streamline issues for hearing 
(C.R.S. 8-43-207.5). This system has worked in the same fashion th a t a system of m agistrates and judges 
work.

The A.L.J.s in the Division have endeavored to m aintain a leadership role in the field of administrative 
law. One A.L.J. has taught administrative law a t the University of Denver College of Law. Another A.L.J. 
has been the column editor for the Administrative Law Column of The Colorado Lawyer, the official publication 
of the Colorado B ar Association. He also is President-elect of the Rocky Mountain Chapter of the Industrial 
Relations Research Association in 1995/96 and will be President in 1996/97; C hair of the A dm inistrative 
Law Committee of the Colorado Bar Association from July  1993 to Ju n e  1995; and, presently, Chair of 
the Colorado Bar Association Alternative Dispute Resolution Com m ittee’s Subcom mittee on A lternative 
Dispute Resolution in Government. This administrative law judge, M arshall A. Snider, has written numerous 
articles for the  A dm inistrative Law column of the Colorado Law yer, and was C hair of the Denver Bar 
Association Docket Committee in 1992/93. He presently teaches a course in commercial and labor arbitration 
a t  U niversity College a t the University of Denver.

Each administrative law judge, who handles workers' compensation m atters, has taught extensively 
in workers' compensation continuing legal education programs and served as a judge for the National High 
School Mock Trial Championships in May 1995. One adm inistrative law judge, M artin D. Stuber, who 
handles workers' compensation matters, is writing a chap ter for a volume on. W orkers' Compensation for 
the Colorado Practice Series. Another administrative law judge, who handles workers' compensation cases, 
Morgan Rum ler, taught a t the University of Denver Law School’s "Legal Process" class for one year.

Relevant representative articles published by Division adm inistra tive law judges, in scholarly 
journals, include:

"Professional Responsibility Issues in A dm inistrative A djudication: A Colorado Perspective", 
Schulman, Judith  F; 2 B.Y.U. Journa l o f  P ublic Law  269 (No. 2, 1988); "How to Lose an A dm inistrative 
Law Case," Snider, Marshall A.; 1.9 Colorado Lawyer 2037 (No. 10, 1990); "U nderstanding A dm inistrative 
Fact-Finding," Snider, M arshall A.; 20 Colorado Lawyer 1607 (No. 20,1991); "Work Related H eart A ttacks 
and Mental Illness: Medico-Legal Implications," Felter, Edwin L., J r.; 31 T ra u m a  23 (No. 3, Oct., 1989); 
"Workers' Compensation Claims for H eart A ttack and M ental Illness," Felter, Edwin L., Jr.; 33 M edical 
Trial Technique Quarterly 308 (No. 3, 1987); "An A W s View: the New Unified Hearings in W orkers' Comp 
Cases," Felter, Edwin L., Jr.; 18 Colorado Law yer  2327 (No. 12, Dec., 1989); "Colorado's Central Panel 
of Administrative Law Judges: The Hidden Executive Branch Judiciary," Felter, Edwin L., Jr.; 19 Colorado 
Lawyer 1307 (July 1990); updated in 14 Jo u rn a l o f  the N ationa l A ss 'n  o f  A d m in is tra tive  Law  Judges 95 
(No. 1 Spring, 1994); "Workers' Compensation Fraud: T ra sh in g  the  System,"’ Felter, Edwin L., Jr.; 20 
Colorado Lawyer 1219 (No. 6 , June, 1991); "Salvaging the Im paired Physician," Felter, Edwin L., Jr.; 34 
Traum a  55 (No. 1 , June, 1992); 'The Physician's Duty to Assist Patients in the Legal Process," 35 T raum a  
81 (No. 5, Feb. 1994); Felter, Edwin L., Jr.; "The Physician's Duty to Testify," Felter, Edwin L., Jr.; 36 
1'rauma 69 (No. 5, Feb. 1995); "Life After S.B. 218," Felter, Edwin L., Jr.; 21  Colorado Law yer  1425 (No. 
7, July, 1992); "A dm inistrative Law Adjudication For the Tw enty-First Century," Felter, Edwin L., Jr.; 
24 Colorado Lawyer 993 (No. 5, May 1995); and, "Litigants W ithout Lawyers" Felter, Edwin L. Jr.; which 
will appear in The Colorado Lawyer in June , 1996.

In 1995, Chief Judge Felter was elected as a member of the Executive Committee of the National 
Conference of Administrative Jaw Judges, Am erican B ar Association. Judge Felter is the w inner of the 
1994 Fellowship in Administrative Law, National Association of Administrative Law Judges, for his paper, 
“Adjudication Quality: The Only Way to Reduce Costs in Delays,” 15 Jo u rn a l o f  the N a tio n a l Association



o f  A d m in is tra tiv e  L aw  Ju d g es  5 (No. 1 , Spring 1995). Judge Felter developed a Model Code of Judicial 
Conduct for S ta te  A.L.J.s, endorsed by the National Conference of A dm inistrative Law Judges, A.B.A., 
in A ugust 1995.

On balance, the centralized panel in Colorado has developed adm inistrative law judges with more 
expertise in certain areas, e.g., medical board m atters, than state district judges or federal d istrict judges; 
and, the Central Panel, because of its independence, has created a high degree of professionalism which, 
in turn, has fostered considerable respect for the Division among members of the Bar. As mentioned earlier, 
the most recent Adm inistrative Law Judge Evaluation Survey reveals that the Division of A dm inistrative 
Hearings, as whole, functions a t a 97% approval rate, as opposed to 8 8 % at the end of 1992. Besides speaking 
and publishing extensively, the  adm inistrative law judges are  recognized experts in their fields.

The Central Panel system has had an enorm ously positive effect on the S ta te  of Colorado. The 
old perception (involving agency H earing Officers) th a t  the outcome of a case would be agency-oriented, 
since the agency H earing Officer generally reported to the same agency director who supervised the 
investigation and  prosecution of the case, no longer exists in Colorado. Citizens and attorneys have a 
strong perception they will receive a fair, professional, efficient and im partial hearing  from the Division 
of Adm inistrative Hearings. The most compelling evidence of this is tha t the organized B ar is consistently 
advancing initiatives to strengthen the Central Panel system in Colorado. One specific example involves 
an in itia tive  of the  Colorado B ar Association A dm inistrative Law Committee in 1994, to make the use 
of the Division of Administrative Hearings, by agencies, mandatory without exception. The same committee 
also advanced an initiative to give the administrative law judges in the Division final agency action authority 
in all cases. The Division of Administrative Hearings resisted these initiatives because the initiative involving 
"mandatory use" is politically unrealistic; and, the in itiative involving "final agency action authority" is 
not appropriate since agencies should m aintain control over final agency action au thority  because of their 
specific expertise.

PERFORMANCE MEASUREMENTS 
OUTCOMES AND PROGRAM EFFECTIVENESS 

D eterm ining C ustom er R equirem ents and Expectations

How the D ivision Determ ines Current and Future Customer Requests and Expectations.

D eterm ining  custom er requirem ents and expectations involves th ree  critical performance 
measurements: (1) direct solicitation of customer requirem ents and expectations up front; (2) specific customer 
surveys concerning requirem ents and expectations; and (3) an objective assessm ent of custom er praises 
and customer complaints followed by im plem entation of improvements based upon custom er complaints 
and continuation of actions, based upon custom er praises.

Formal data collection entails the use of judge evaluation surveys and client evaluation surveys. 
The information sought involves timeliness of hearings and decisions; quality of adjudications regardless 
of whether or not the survey respondent won or lost the case; and, satisfaction with the way individuals 
were treated , in  the  process, by all Division of A dm inistrative Hearings' personnel. Client surveys are 
designed to m easure overall client satisfaction in legitimate areas of expectation, e.g., timeliness and quality 
of adjudications (regardless of w hether or not the party  won or lost) with some control questions to rule 
out the "sour grapes" or "walk-on-water" factors. A t a more informal level, a detailed system of handling 
complaints is in place to the end of assessing these complaints and using legitim ate custom er complaints 
to improve the procedures, processes and performance of the Division. The underlying philosophy of complaint 
resolution in the Division is th a t  the Division takes all complaints very seriously. So seriously th a t the 
"CEO of the Division" personally resolves these complaints. Complaints pointing to the need for improvement 
in the delivery of services are discussed by action team s in the Division and resu lt in recommended and 
im plem ented im provem ents in policies and procedures involving the delivery of services.



The Division strives to communicate realistic, but effective, time expectations to clients; while, 
a t  the sam e time, m aintaining much tighter in ternal standards concerning tim eliness so th a t users of 
the Division's adjudication services will have their expectations concerning timeliness, as a rule, met ahead 
of tim e to fu rther the "delight" factor as opposed to the m ere "satisfaction" factor.

At an informal level, supervisory personnel m aintain  weekly, and sometimes daily, contact with 
client agency personnel, generally by telephone, concerning the quality of services being provided (contacts 
with a representative sample from the public sector are less frequent than agency contacts; however, these 
a re  done on approxim ately a weekly basis and the Division is constantly striving to open channels of 
communication between members of the public and Division staff in order to spot any problems with the 
delivery of services). The Division strives to correct problem areas in a timely fashion and communicate 
this to clients of the Division in a timely fasliion in order to maintain a high confidence level among members 
of the public.

All data from the formal surveys, the complaint-praise process and person-to-person contact with 
clients are  compared in order to detect any trends in custom er dissatisfaction, fu rther investigate the 
same, and promptly correct areas of dissatisfaction in order to maintain a high level of customer satisfaction 
and, preferably, to achieve custom er "delight."

a. Eachmarketsegment (ofDivisionclients)hasasetofdiflerentexpectationsandrequirements. 
Therefore, custom er satisfaction in workers' compensation cases is gauged differently from custom er 
satisfaction in social services' cases; and, it is gauged entirely differently in regulatory law and other-type 
cases. The Division has adopted a flexible approach to meet different customer expectations requirem ents. 
The Division's approach is "tell us w hat you need in term s of tu rnaround tim e and we will m eet it one 
way or another." Time lines have been met in all but the rarest of exceptions. Besides telephonic contacts 
with agency personnel, the Division conducts "town meetings" with key agency personnel to give the agencies 
a forum to air, and in many cases have resolved, their concerns about the delivery of adjudication services 
by the Division.

b. Process for determining product and service features and relative importance 
o f these features to customers and/or customer groups.

The critical features of adjudication services involve quality and timely adjudications th a t 
a re  designed to be respected by the parties and appellate tribunals. Realistic expectations concerning 
timeliness of hearings and decisions are communicated to clients while, a t  the sam e time, the Division 
m aintains tighter internal Limeliness standards in order to frequently m eet client expectations ahead of 
time, thus, striving to achieve the "delight" factor as opposed to the mere "satisfaction" factor. An analysis 
of appellate decisions, dealing with Division decisions a t the lower level, is m ade and communicated to 
clients, first, by the appellate tribunals themselves and, second, through contact with clients of the Division.

The support staff of the Division exists to fu rther the goal of quality and timely adjudications. 
The product feature of the support services involves courteous, prompt and helpful dealings with all clients 
of the  Division's adjudication services. This is m easured through surveys, contacts and an analysis of 
comm unications (from clients) of praise and complaint.

Public clients and client agencies expect timely resolutions of disputes, regardless of outcome, 
that will generally stand up on appeal. An analysis of the Division's timeliness and quality of adjudications 
is matched with these client expectations; and, the matching is communicated to client agencies and feedback 
is received from them concerning areas for improvement. The feedback is analyzed, reported and reproduced, 
in objective form, in reports issued by the Division in order to m easure outcomes and program effectiveness.

c. How the Division evaluates and improves its processes for determining customer 
requirem ents and expectations as well as the key product and service features.

The data  collected above is analyzed by Division team s and recom mendations for the 
im plem entation of improvement steps are  made. T hereafter, the team s em bark on implementing the 
improvement of processes to meet customer requirements nnd expectations in the delivery of adjudication 
services.

- 7 -



ACCOUNTABILITY OF CENTRAL PANELS

“Accountability” o f adjudication organizations is the byword o f  the 1990s; no doubt, it 
will also be the byword o f the early part o f the 21st century. “Accountability” o f adm inistrative  
law adjudication organizations is a reality. In the judicial branch in Colorado, there are now  
judicial performance commissions whose mission is to evaluate the performance of State District Judges. 
In 1994, one District Judge was voted out of office because the regional Judicial Perform ance Commission 
issued a negative report on the judge. The Judicial Branch will be seeing more of judicial perform ance 
commissions, or their counterparts, as the 2 1 st Century approaches. Since administrative law adjudication 
organizations are  not constitutional organizations, insulated from accountability m easures demanded 
of other governmental organizations and private businesses, they are challenged to constantly meet customer 
demands. If they a re  not accountable, they will disappear from the legal landscape and fade back into 
the agencies from which they came. Also, if they do not develop better performance m easurem ents, a 
combination of non-lawyer interest groups and non-lawyer legislative analysts may make these determinations 
in the future.

M easurements

Courts have traditionally measured output of processes; for example, the number of cases handled 
or referred and the tu rn  around time when the case is handled. To prove they are, in fact “accountable," 
adjudication organizations m ust concentrate more on m easuring program effectiveness. This concerns 
the level of customer satisfaction with quality of adjudication and policy effectiveness: “Would custom ers 
want a higher volume of adjudications turned around in a more timely fashion?; or, would they w ant more 
a lternative dispute resolution activities?"

For years, the Colorado Division of Administrative Hearings was measured by the number of cases 
referred by the agencies (docketed). Subsequently, the cost per case referred was added as a measurement. 
Both m easurem ents are  not relevant to the am ount of work done by any adm inistrative law judge. In 
fact, these measurements have a tendency to m isstate the actual work load and to not be th a t helpful to 
client agencies when they plan their own adjudication needs.

The Division considers the most relevant m easurem ent factor to be "cost per decision issued". 
When carefully analyzed, cases referred may never be seen by a judge, much less handled. "Cases heard” 
as a measurement factor is better, but not the best reflection of all the work done by an adm inistrative 
law judge. On the other hand a “decisions rendered" m easurem ent reflects the ultim ate product of cases 
heard, substantial motions handled and settlement conferences conducted. Decisions are  the end product 
of an adjudication organization. They are the ultim ate reflection of the work actually done by the judges 
from which quality and quantity  can be most objectively m easured.

In fiscal year 1992/93, the overall average cost per decision rendered by the Division was $170. 
For Gscalyear 1993/94, the average cost per decision rendered dropped to $160. This occurred a t a tim e 
when the  hourly billing ra te  went up from $67 an hour in 1992/93 to $77 an hour in 1993/94. In fiscal 
year 1994/95, the cost per decision rendered dropped to $153. These figures establish substantially increased 
efficiency by Colorado's Central Panel, and there is not the slightest hint of improper incursion on judicial 
independence.

A most effective indicator of "accountability" involves a m easurem ent of public perceptions by 
the knowledgeable principal players in the system. As indicated earlier, the OSP & B Judge and Support 
Staff Evaluation Survey for 1996 reflected an overall approval rate  of 97% for judges and 96% for support 
staff. The approval ra te  forjudges went up nine points since December 31, 1992, when it was 8 8 %.

Another way the Division m easures custom er satisfaction, in addition to the Judge Evaluation 
Survey, is the use of appropriately designed surveys of parties and members of the public, using relevant 
control questions. It is important for an adjudication organization to know how it is perceived by non-lawyer



customers. To wait for the non-lawyer customer to find out the name of the Chief Judge and w rite a le tte r 
of complaint, a fte r  suffering an indignity, will give a lop-sided view of custom er perceptions.

It does not take a lengthy litany of questions to survey effectively. W ithout effective in strum ents 
to receive anonymous feedback it would be difficult for an adjudication organization of the fu ture  to know 
whether it is continuing to &( the righ t thing. It would even be difficult for it to realize w hether or not 
it was doing things right.

Total Q uality  M anagem ent or Citizen Focused Quality — W here We Are

Judge Jerome Frank, who first published Courts on 'JYial 50 years ago, observed th a t courts often 
do their jobs, with tragic results, in ways that need reform. This is no less true today. Judge Frank’s philosophy 
of judicial realism  involves a simple proposition "Let’s not kid ourselves about w hat we really do." He 
makes it clear th a t judges are not involved in mystically ascertaining the divine will concerning justice. 
Judges are involved with processes, the most im portant of which is resolving disputes. Processes can be 
continuously improved, or even re-engineered, if they are not meeting curren t m arket demands. This 
includes cu rren t m arket demands by the consumers of judicial products.

Administrative law is in the b ginning stages of embracing total quality management. Other central L 
panels have shown a keen in terest in TQM and many have embarked on full-blown programs. W hat is J 
TQM? Perhaps a be tter way to describe it is citizen-focused-quality or CFQ.

CFQ involves a shift in the way we think about things. It involves a "paradigm shift.” Businesses 
and governm ent agencies have been changing processes for a long time -  to m eet their in te rnal needs.
In the 1980s, businesses began undergoing significant paradigm shifts to deal with processes to m eet their 
customers’ needs and demands. By the late 1980s and early 1990s, government agencies began undergoing 
the same paradigm  shift, with the custom er being the param ount consideration.

Central panel adjudication organizations are ideal laboratories for the development of CFQ. If 
anything, an administrative law adjudication organization is stocked with numerous processes. The primary 
focus of a quality approach is to attack the processes and not the people in the organization. After attacking 
the processes, the focus shifts to improving those processes continuously and to being able to m easure 
the improvements objectively. The purpose for doing all of this is to deliver g rea ter custom er satisfaction. 
Underlying all quality efforts is the philosophy that all is for naught unless the custom er is fully satisfied.

Adjudication organizations of the 21st Century must be proactive in developing full blown quality 
programs. I t is no longer merely nice to anticipate the needs of tomorrow’s litigant, it is indispensable  
for survival. Administrativelawadjudication organizations are in the forefront to implement quality programs.

L eadersh ip  and  Empowered S upport Staffs

Once launched, leaders of a quality organization m ust not only believe in a quality program but 
must "walk-the-talk” (do as they say). If leaders do not walk-the-talk, the organization might as well forget 
about a quality program and concentrate on refining the 19th Century Frederick Taylor-style assembly 
line. According to Peter F. Drucker, one of the m anagement gurus of our times, “M anagem ent’s job is 
not to com m and. . .  it is to direct." True leaders do not make people do what they w ant them to do. True 
leaders a re  those who make people w ant w hat they want.

Regardless of the terminology, w hat counts with empowered support staffs is how m em bers of 
the organization are  treated. Are they treated as servants or as associates who cariy  out their respective 
missions for the  g rea te r good of the organization so th a t they can deliver value to the custom ers. The 
ra il key to empowerment is the leader letting go! Leadership m ust proceed from the prem ise th a t it can



trust a t least 90% of those in the  work force. If it cannot, leadership has a serious judgm ental problem 
stem m ing back to the hiring process.

Some factors have been developed to distinguish genuine teams from task forces: (1) shared leadership 
roles ra th e r  than  a single leader; (2) individual and m utual accountability ra th e r  than  individual 
accountability; (3) a team purpose th a t the team  delivers ra th e r  than  a group purpose which is the same 
as the organization mission; (4) collective ra the r than individual work products; (5) open-ended discussion 
and active problem solving meetings ra the r than  “efficient" meetings; (6) performance m easurem ents th a t 
assess collective work products ra ther than to concern themselves with influencing the larger organization; 
and, (7) discussions, decisions and real teamwork ra ther than delegating to others. Effective teams develop 
a strong com m itm ent to a common approach.

Privatization of adjudications is a real possibility. Rent-a-Judge organizations are  cropping up 
throughout the United States. If prisons can be privatized, one might argue why can’t courts be privatized. 
Administrative law adjudication organizations are  constantly under scrutiny for fairness, cost-effectiveness 
and speedy resolution of disputes. It is legitimate to consider tha t privatization may be a way to accomplish 
these objectives. From a philosophical standpoint, privatization of adjudication services would appear 
to be contraindicated to the need for an established, experienced and centralized group of decision m akers 
which, am ong o ther things, has established credibility in the community. The Colorado Division of 
A dm inistrative Hearings is constantly  benchm arking its activities to o ther C entral Panel adjudication 
organizations, to the courts and to imagined competitors. When quality culture exists in an adjudication 
organization, its accomplishments can be m easured and its successes proven, the organization will survive 
and prosper in the  21st Century. All of th is is based on the assum ption th a t the changing dem ands of 
the m arket place will continue to be met. At present, a demand for alternative dispute resolution is paramount. 
Those organizations tha t do not offer a meaningful ADR program will "eat dust.” Those th a t do, will "make 
dust."



REGULATORY AGENCIES/OTHER  
FY 94/95

Hearings P.Misi?J|s
Docketed Merits Procedure Merits Procedure Mediations

Accountancy Bd. 2 0 0 3 j 1 1 0

AdultParole 63 19 0 0 1 0 0

Agriculture 1 4 3 1 1 7 0

Anti-CC. Bd. 1 0 4 0 ! 9 0

Architect Bd. 1 0 1 0 3 0

Barber/Cosmet, Bd. 4 0 0 3 i 8 0

Chiropractic Bd. 3 0 8 0 ! 17 0

Civil Rights 7 0 3 2 22 0

Collection Agency Bd 5 0 0 1 1 6 0

DBE 12 1 1 2 1 12 0

Dental Bd. 5 0 5 2 ! 1 6 2

Education 13 0 3 3 1 14 0

Electrical Bd. 3 2 0 1 5 0

Enginrs/Land Sur. Bd. 6 0 0 2 ! 1 2 0

GJTO 0 1 0 1 o 0

Grievance Bd. 1 0 0 0 8 0

Health Dept. 1 1 3 1 6 0

Highways 3 1 2 0 9 0

Insurance Div. 79 2 10 19 90 0

Labor Relations 1 0 0 0 1 0

Lottery 2 1 0 0 2 0

Medical Bd. 19 3 15 9 59 0

Midwives Bd. 1 0 1 0 1 0

Nursing Bd. 82 11 19 64 j 175 0

NH Administrator Bd. 3 0 0 0 3 0

Optometric Bd. 1 0 0 0 0 0

Outfitters & Guides 6 1 2 2 1 1 0

Pharmacy Bd. 5 1 2 2 13 0

Physical Therapy Bd. 4 0 2 1 1 7 0

Podiatry Bd. 2 1 3 0 3 0

Psychology Bd. 5 4 2 2 j 13 0

Real Estate Apprs. Bd. 3 1 1 2 11 0

Real Estate Div. 18 3 7 8 1 24 0

Securities Div. 2 0 2 1 9 0

Teacher Tenure 1 2 0 1 3 0

UCCC 1 0 0
• j

0 | 1 0

TOTALS 375 62 106 139 ; 605 2

- 1 1 -



D IV . O F  A D M IN IS T R A T IV E  H E A R IN G S  
S O C IA L  S E R V IC E S  C A SE  C O U N TS 

FY  94/95

D O C K E T E D  H E A R IN G S  D E C IS IO N S
M E R IT S  P R O C . M E R IT S  PR O C .

AFDC - FRAUD 197 97 18 106 25

AFDC 217 84 32 123 105

Aid to the  Blind 0 0 0 0 0

AND 94 31 12 50 67 j
ChildCare/DayCare 13 10 1 11 6

C.R.S.P. 6 2 0 2 2

Day Care Licensing 41 10 4 11 31

Expungem ent 65 17 38 40 73

Food S tam p Fraud 468 274 41 318 124

Food Stam p 285 76 73 124 127 \

Foster C are Lie. 5 2 0 2 0

Foster C are Fee 2 8 3 10 17

Funeral/B uria l 0 0 0 0 0 |

HCA 13 11 4 10 16

HCBS (PRO) 43 20 10 20 15

LEAP 25 13 11 18 4

M edicaid 157 89 33 134 98

M erit System 33 19 6 13 16

Old Age Pension 58 24 11 34 35

Provider - Appeals 80 3 11 4 35

Subsidized Adoption 20 3 0 2 0

Tax In te rcep t/S ta te 102 28 16 30 23 !

Tax In tercept/Fed . 0 0 0 0 0

DOCKETED HEARINGS DECISIONS

TOTALS ! 1924 ! 1146 I 1881

-12-



D iv is io n  o f  A d m in is tra tiv e  H e a rin g s  
F Y  95/96

A P P R O P R IA T IO N  B Y  J B C

AG EN CY APPROPRIATED
HOURS

R A T E - A LJ 
PARALEGAL

A PPRO PRIA TED

PU BLIC  H EA LTH 170 $89.35/
$35.27

$15,189

H C P & F 1,993 ( C $178,075

HUM AN SVCS. 6,983 1 C $557,088

W O RK ERS’
CO M PEN SA TIO N

17,037 <c $1,430,104.

LABOR
R ELA TIO N S

108 C l 9,650 \

REGULATORY
A G EN C IES

5,318 c c 417,622

SEC Y . O F STATE 611 I I 54,593

•

i f e  :
. .• . • ••• ' .  • •

• W x -

•

IB ilB
• . .
• -

T O T A L S 32,220 2,662,321 \



D IV IS IO N  O F  A D M IN IS T R A T IV E  H E A R IN G S 

S T A F F IN G  SU M M A R Y  C O M P A R ISO N S

91/9.2 95/96

ALJ IV (Director) 1.0 1.0

ALJ III (Supervisory) 2.0 2.5

ALJ II (Grand Junction) 0 1.0

ALJ I 12.0 10.5

Adm. Prog. Specialist IV 1.0 1.0

Legal Assistant II 2.0 2.0

Legal Assistant I 1.0 1.0

Hearings Reporters 5.0 5.0

Program Assistants 1.0 4.0

Adm. Assistant II 0 3.75

Adm. Assistant III 0 3.6

Word Processors 5.0 0

Sr. Secretary 1.0 0

Secretary 1.0 0

Sr. Adm. Clerk 3.0 0

Clerical Assistant 1.0 0

Adm. Asst. Intern 0 1.0

TOTALS 36.0 36.35

N ote : F o rty -on e  in d iv id u a ls , s ta tew ide , equa l 3 6 .3 5  FT E s . In  D e n v e r , th e re  a re  3 0  in d iv id u a ls  w ho equa l
2 7 .0  FTE s. 17 A .L .J .s  equa l 15 .0  FTE s. W orke rs ' com pensation is h an d led  by 12 in d iv id u a l A .L .J .s  w ho equa l 
8 .7  FT E s . 7  H e a rin g s  R e p o rte rs  equa l 5 .0  FTE s.

- 1 4 -



ANALYSIS OF WORKERS’ COMPENSATION ADJUDICATION STATISTICS
FOR LAST THREE FISCAL YEARS

A ttached  a re  adjudication s ta tis tic s  fo r w orkers ' com pensation , social services 
an d  all o ther (including regulatory  law) cases for th e  la s t  th re e  fiscal y ears. In  
fisca l y e a r  92/93, 9.0 judges ren d e red  11,265 decisions for a  cost of $112 per 
decision. The hourly billing ra te  in  FY  92/93 w as ap p ro x im ate ly  $67 per hou r 
for judge services.

In  FY 93/94, 21% of all w orkers' com pensation cases docketed w ith  th e  D ivision 
of A d m in is tra tiv e  H earings re su lted  in  h ea rin g s  on th e  m erits . 8.2 judges 
rendered  11,408 decisions for a  cost of $113 per decision. In  FY  93/94, i t  w as 
app ro x im ate ly  $77 per h o u r for judge services.

In  FY 94/95 19% of all w orkers' com pensation cases docketed w ith th e  Division 
of A d m in is tra tiv e  H earings re su lted  in h ea rin g s  on th e  m erits . 8.7 judges 
re n d e re d  12,211 decisions. T he cost per decision in  FY  94/95 w as $112. The 
h o u rly  b illing  ra te  in  FY  94/95 w as app rox im ate ly  $76 p er h o u r for judge 
serv ices.

T h e  d ec reasin g  ra tio  of h ea rin g s  held to cases docketed in d ica tes  th a t  th e  
Division of W orkers' Com pensation p rehearing  m echan ism  h a s  been successful 
in s tre a m lin in g  cases, an d  catalyzing  som e se ttlem en ts , th u s , a lower 
p ercen tag e  of cases docketed re su lt  in  hearings.

In  FY  93/94, th e re  was a 14% decrease in the num ber of h ea rin g s  on th e  m erits  
held. In  FY  94/95, th e re  w as a 1% in crease  (from FY  93/94) in  th e  num ber of 
h e a r in g s  on  th e  m erits  held . T he nu m b er of cases docketed h a s  n o t risen  
d ram atica lly . In  FY 93/94, th e re  w as a 4.5% d ecrease  in  th e  n u m b er of cases 
d o ck e ted  (from  th e  previous y ear, FY 92/93), how ever, th e re  w as only a  4% 
increase in  th e  num ber of cases docketed over th re e  fiscal y e a rs . C onsidering 
C olorado’s increasing ly  full em ploym ent p ic tu re  an d  e sca la tin g  economic 
prosperity  from  th ree  years ago, increase in cases docketed  is v ery  low an d  can 
be a t t r ib u te d , in  p art, to an  in crease  in  th e  nu m b er of cases being 12solved 
before h ea rin g .

In  F Y  92/93, 23% of cases docketed resu lted  in  m erits  h ea rin g s  an d  27% 
re s u lte d  in  m erits  decisions. In  FY  94/95, 19% of cases docketed resu lted  in 
m erits  h ea r in g s  and  26% of cases docketed re su lted  in  m erits  decisions.

- 1 5 -



FY 92/93  (ACTUAL)

cn

C A S E S

D O C K E T E D

H E A R IN G S

H E L D

D E C IS IO N S

R E N D E R E D

# 0 F  F T E  

A L Js 

H E A R IN G  

C A S E S

H E A R IN G S  

P E R  F T E

D E C IS IO N S  

P E R  F T E

D O C K E T E D  

P E R  F T E

C O S T  P E R  

D E C IS IO N

1 1 ,2 1 1  (W C ) 5 ,2 1 3  (W C ) 1 1 ,2 6 5  (W C 9 .0  (W .C .) 5 8 0  (W .C .) 1,252 (W .C .) 1,246 (W .C .) $ 1 1 2

1 ,2 5 2  (S ) 784 (S ) 7 84  (S ) 3.7  (S) 212  (S) 212 (S ) 3 3 8 (S ) $621

3 4 8  ( 0 ) 154 ( 0 ) 160 ( 0 ) 2 .2 5  (O ) 68  ( 0 ) 71 (O ) 155 (O ) $ 2 ,0 6 4

T o ta ls :1 2 ,8 1 1 6,151 12,2 0 9 14.95 411 816 8 5 7 $ 1 7 0

W .C . M E R IT S  

H E A R IN G S

W .C . M E R IT S  

D E C IS IO N S

#  OF F T E  A L J s  

H E A R IN G  W C  C A S E S

M E R IT S  H E A R IN G S  

P E R  A .L .J .

M E R IT S  D E C IS IO N S  

P E R  A .L .J . -

2 ,5 9 8 3,0 4 9 9.0 289 3 3 9

N ote : W C  ■ W orke rs ' C om p .
S  ■ S oc ia l S e rv ic e s  
0  •• A ll O ther

2 3 %  O F  W .C . C A S E S  D O C K E T E D  H E A R D  O N  M E R IT S  IN F Y  9 2 /9 3

F Y  9 3 /9 4  (A C T U A L )

C A S E S

D O C K E T E D

H E A R IN G S

H E L D

D E C IS IO N S

R E N D E R E D

# 0 F  F T E  

A L Js 

H E A R IN G  

C A S E S

H E A R IN G S  ■ 

P E R  F T E

D E C IS IO N S  

P E R  F T E

D O C K E T E D  

P E R  F T E

C O S T  P E R  

D E C IS IO N

1 0 ,6 0 0  (W C ) 5 ,4 1 0  (W C ) 11,408  (W C 8.2  (W .C .) 6 6 0  (W .C .) 1,391 (W .C .) 1 ,293 (W .C .) $ 1 1 3

1 ,5 7 8  (S ) 7 54  (S ) 1 ,4 4 0  (S ) 3.8 (S) 1 9 8 (S ) 379 (S ) 4 1 5  (S) $ 3 5 7

2 7 5  (O ) 148 (O ) 5 4 8  (O ) 2.6  (O ) 57 (O ) 211 (O ) 106 (O ) $ 6 4 4

T o 1 a ls :1 2,4 5 3 6 ,3 1 2 13,3 9 6 14.6 4 32 918 8 5 3 $161

I

W .C . M E R IT S  

H E A R IN G S

W .C . M E R IT S  

D E C IS IO N S

#  OF F T E  A L J s  

H E A R IN G  W C  C A S E S

M E R IT S  H E A R IN G S  

P E R  A .L .J.

M E R IT S  D E C IS IO N S  

P E R  A .L .J . .

2 ,2 2 4 2 ,2 9 7 8.2 271 2 8 0

21 %  O F  W .C . C A S E S  D O C K E T E D  H E A R D  O N  M E R IT S  IN F Y  9 3 /9 4



FY 94 /95  (ACTUAL)

C A S E S

D O C K E T E D

H E A R IN G S

H E L D

D E C IS IO N S

R E N D E R E D

# 0 F  F T E  

A L Js 

H E A R IN G  

C A S E S

H E A R IN G S  

P E R  F T E

D E C IS IO N S  

P E R  F T E

D O C K E T E D  

P E R  F T E

C O S T  P E R  

D E C IS IO N

1 1 ,6 6 2  (W C ) 6 ,0 3 5  (W C ) 12,211 (W C 8.7  (W .C .) 6 9 4  (W .C .) 1 ,4 4 4  (W .C .) 1,300 (W .C .) $ 1 1 2

1 ,9 2 4  (S ) 1 ,1 4 6  (S) 1,881 (S ) 3 .8  (S) 3 02  (S ) 4 95  (S ) 3 02  (S) $311

3 2 7  ( 0 ) 170  (O ) 7 7 8  ( 0 ) 2 .6  ( 0 ) 6 5  ( 0 ) 2 9 9  ( 0 ) 126 (O ) $ 4 1 0

Totals:13,913 7,351 14,870 14.6 503 1,018 953 $153

W .C . M E R IT S  

H E A R IN G S

W .C . M E R IT S  

D E C IS IO N S

#  OF F T E  A L J s  

H E A R IN G  W C  C A S E S

M E R IT S  H E A R IN G S  

P E R  A .L .J .

M E R IT S  D E C IS IO N S  

P E R  A .L .J .

2 ,2 5 0 3 ,0 5 2 8.7 259 351

19 % OF W.C. CASES DOCKETED HEARD ON MERITS IN FY 94/95

FY 95/96 (PROJECTED, Based on 3/4 of Fiscal Year)

C A S E S
D O C K E T E D

H E A R IN G S
H E L D

W .C .
M E R IT S

H E A R IN G S
H E L D

D E C IS IO N S
R E N D E R E D

# O F  F T E  
A L J s 

H E A R IN G  
C A S E S

H E A R IN G S  
P E R  F T E

D E C IS IO N
S

P E R
F T E

W .C . 
M E R IT S  

H E A R IN G S  
P E R  A L J

D O C K E T E D  
P E R  F T E

C O S T  
P E R  D E C IS IO N

1 1 ,5 5 6  ( W C ) 5 ,6 5 9  ( W C ) 2 ,0 2 5  ( W C ) 1 1 ,4 0 3  ( W C ) 8 .7  (W C ) 6 5 0 1311 2 3 3 1 3 2 8 $ 1 2 5 "

1 ,6 9 2  (S ) 1,164 (S ) 1 ,728 (S ) 3.8  (S ) 3 0 6 4 5 r 4 4 5 $ 4 2 5 "

3 4 8  (O ) 144 (O ) 7(J8 (O ) 2 .6  (O ) 55 2 7 2 134 $ 7 0 2 ”

T o ta ls :1 3 ,5 S 6 6 ,9 6 7 1 3 ,8 3 9 14.6 4 7 7 6 4 8 931 $ 1 9 2 "

W .C . M E R IT S  

H E A R IN G S

W .C . M E R IT S  

D E C IS IO N S

#  OF F T E  A L J s  

H E A R IN G  W C  C A S E S

M E R IT S  H E A R IN G S  

P E R  A .L.J.

M E R IT S  D E C IS IO N S  

P E R  A .L .J .

2 ,0 2 5 4,141 8.7 2 33 4 7 6

Beginning on July 1 ,1 9 9 5 , Division o f Administrative Hearings assumed full costs of rent and operating costs for W .C . adjudications - 
Before, Division of Labor and Employment bore these costs - an Increase o f $175 ,000  per year took effect.



W O R K E R S ’ C O M P E N S A T IO N  B A C K L O G  C O M P A R ISO N

6-30-91

U N D ER  20 D A Y S 100
20-30 D A Y S 37
30-60 D A Y S 9
60-90 D A Y S 0

O V E R  90 D A Y S 1
T O T A L 147

12-31-92 

SU M M A RY  O R D E R S

U N D ER  15 W O R K IN G  D A Y S 21
O V E R  15 W O R K IN G  D A Y S 0

S P E C IF IC  F IN D IN G S

GRAND TOTAL 35

U N D E R  25 C A L E N D A R  D A Y S 14
O V E R  25 C A L E N D A R  D A Y S 0



6-30-95

SUM M ARY O R D E R S

UNDER 15 WORKING DAYS 29

OVER 15 WORKING DAYS 0

S P E C IF IC  F IN D IN G S

UNDER 25 CALENDAR DAYS 13

OVER 25 CALENDAR DAYS 0

GRAND TOTAL 42

3-31-96 

SUM M ARY O R D E R S

UNDER 15 WORKING DAYS 24

OVER 15 WORKING DAYS 0

S P E C IF IC  F IN D IN G S

UNDER 25 CALENDAR DAYS 14

OVER 25 CALENDAR DAYS 0

GRAND TOTAL 38



C O U R T  R E P O R T E R  T R A N S C R IP T S

The 1988 John Lewis study of the workers' compensation system 
noted that court reporter transcripts, in workers' compensation cases, were 
lodged, on the average, within 99 days from the date of request for 
transcript. The Division of Administrative Hearings has 5.0 FTE staff 
court reporters. All of the staff court reporters exclusively serve the 
workers' compensation adjudication system. [The Division contracts court 
reporter services in regulatory law cases and electronically records most 
social services cases]. As of October 20, 1992, court reporters were lodging 
transcripts, on the average, within 35 days from the date of request for 
transcript. As of March 31, 1996, the court reporters were lodging their 
transcripts, on the average, within 68 days from the request for 
transcripts. The explanation for the increased transcript backlog is that 
the A.L.J.s are spending much more time in the hearing room now, as 
opposed to 1992, thus, longer transcripts. Average time for lodging 
transcripts, by anonymous court reporter, is as follows:

COURT REPORTER #1 
COURT REPORTER #2 
COURT REPORTER #3 
COURT REPORTER #4 
COURT REPORTER #5 
COURT REPORTER #6 
COURT REPORTER #7

39 DAYS 
107 DAYS 
45 DAYS 
28 DAYS 

105 DAYS 
85 DAYS

- In ad eq u a te  In fo rm atio n  available.

OVERALL AVERAGE 68 DAYS

NOTE: Included in the average tim e for lodging tran scrip ts  a re  requests for extension 
of tim e, m ad e  by th e  co u rt re p o rte rs  to th e  m erits  A d m in istra tiv e  Law Judge.

-20-



COMPLAINT HANDLING SYSTEM/ 
DOCUMENTED COMPLAINTS AND PRAISES 

IN FY 94/95 AND 95/96

Complaints:

T h e  c om p la in t h a n d lin g  system  o f  th e  D iv is ion  o f  A d m in is t ra t iv e  H ea rin g s  is designed to 
encou rage fo rm a l w r it te n  c om p la in ts  w hen  se rio u s  a lle g a t io n s  a re  m ade. T h e  D iv is io n  D ire c to r  e ith e r 
p e rs o n a lly  h an d le s  fo rm a l w rit te n  com p la in ts  o r  is  in v o lv ed  in  the  h a n d lin g  o f  a c om p la in t by a 
sup e rv iso r in  the D iv is ion . A  te leph on e  com p la in t log  is m a in ta in e d  by the  D iv is io n  D ire c to r ; a w ritten  
w o rk e rs ' com p en sa tion  c om p la in t f i le  is  m a in ta in ed ; a w r it te n  re g u la to ry  agen cy  and soc ia l se rv ices 
com p la in t fi le  is m a in ta in ed ; and , in  cases o f s e r io u s  c om p la in ts , a se p a ra te  f i le , c on ce rn in g  th e  specific 
c om p la in t, is m a in ta in e d  by the  D iv is io n  D ire c to r .

T he  public is m ade aw a re  o f the com p la in t hand ling system  th rou gh  t ra d e  new s re le a se s , posting  
on D iv is io n  b u lle t in  b o a rd s , sp eak in g  engagem ents by a d m in is t ra t iv e  law  ju d g e s  and o th e r  suppo rt 
pe rsonne l a n d  custom er sa tis fac tion  postcards a v a ila b le  a t  th e  D iv is io n  c ou n te rs  w h e re  the pub lic  comes 
fo r  se rv ice .

A ll fo rm a l com p la in ts a re  investigated thorough ly . C om p la in an ts  a re  k e p t posted con ce rn in g  the 
p rog ress o f the  in ves tig a tion  and  a w rit te n  re spon se  re so lv in g  th e  c om p la in t is  se n t to the c om p la in an t . 
T h e  D iv is io n  D ire c to r  o r  a s u p e rv is o r h an d le s  fo rm a l c om p la in ts . A t the  o u tse t , the c om p la in a n t is 
s p e c i f ic a l ly  ad v ised  th a t  a fu l l  in v e s t ig a tio n  w ill be done a n d  the  c om p la in a n t w ill be n o tifie d  o f  the 
r e s o lu t io n  in  3 0  days . I f  a c om p la in a n t is n o t s a tis fie d  w ith  th e  D iv is io n  D i r e c to r ’s re s o lu t io n  o f  the 
c om p la in t, th e  c om p la in a n t is adv ised  th a t  th is  m ay be ap p ea led  to th e  E x ecu tiv e  D ire c to r  o f  G en e ra l 
S u ppo rt Serv ices . In  a case o f  an  ethics com p la in t ag a in st an  a d m in is t ra t iv e  la w  ju d g e , the c om p la in a n t 
is adv ised  th a t  th e  p ro v is io n s  o f th e  D iv is io n  o f  A d m in is t ra t iv e  H ea rin g s ’ s ta tu te , C .R .S . 2 4 -3 0 -1 0 0 1  et 
seq., p rovide th a t the  E xecu tiv e  D ire c to r ’s d ispos ition  o f  a c om p la in t m ay  be ap p e a le d  to th e  G o v e rn o r ’s 
E th ic s  C om m iss ion .

T h e re  w ere 14 w ritte n  com p la in ts aga in st a d m in is t ra t iv e  law  judges in  F T  9 4 /9 5 : 12 in  w o rk e rs ' 
c om pen sa tion ; 1 in  soc ia l se rv ic e s ; anu , 1 in v o lv in g  re g u la to ry  agencies. T h e re  w as on e  te leph one  
c o m p la in t  w h ich  w as n o t fo llow ed  up by a w ritte n  c om p la in t. T h is  w as s a t is fa c to r i ly  re s o lv e d  by 
e xped iting  a d ec is ion  th a t  had  “ fa l le n  in  th e  c racks ." O f th e  14  com p la in ts  ( lie d , tw o w ere  m e rito r io u s  
and  tw o o th e rs  h ad  enough  m e rit  to w a r ra n t  cau tion in g  and  c oun se lin g  th e  A .L .J .s .

T h e  tw o m e r ito r io u s  c om p la in ts  in vo lv ed  tim e lin e ss  o f  dec is ions . O ne  in v o lv ed  a w o rke rs ' 
com pensation case w h e re in  the  f i le  " fe ll in  the c racks" betw een th e  D iv is io n  o f  W o rk e rs ' C om pen sa tion  
and the D iv is ion  o f A dm in is tra tiv e  H earing s. The fact th a t the m a tte r w as re a d y  fo r  a n  o rd e r  in  la te  J u ly  
1 9 9 5  and  w as no t b ro u g h t to  the  a tte n t io n  to th e  a d m in is t ra t iv e  law  judge u n t i l la te  S ep tem be r, 1995 , 
invo lved  a p rocess p rob lem  o f  m ovem ent o f file s  betw een th e  D iv is io n  o f  W o rk e rs ' C om p en sa tion  and the  
D iv is io n  o f  A d m in is t ra t iv e  H ea rin g s . T he  D iv is io n  o f  A d m in is t ra t iv e  H e a rin g s  accep ted  fu ll 
re spons ib ility  fo r  the p rob lem  and reso lved  the m a tte r w ith a s in ce re  apo logy  to  th e  p a r ty  and  th e  p rom p t 
issuance o f an  o rd e r w ith in  a week from  the tim e th e  p rob lem  w as  f i r s t  d iscove red . T h e  o th e r c om p la in t 
in vo lved  a re g u la to ry  law  m a tte r ; sp ec ific a lly , tw o secu rit ie s  cases w he re in  d ec is ion s  w ere  re n d e re d  in 
excess o f th e  D iv is io n ’s in te rn a l 6 0  day s ta n d a rd  (as  w e ll as in  excess o f  th e  D iv is io n ’s in te rn a l 90 -d ay  
s ta n d a rd  f o r  c om p le x  c a se s ). T h e  judge  ag a in s t whom  th e  c om p la in t w as m ad e  h a s  a s o lid  re c o rd  o f 
e x t re m e ly  h igh  q u a lity  a n d  consc ien tiou s  decis ions. T h e  c om p la in t w as re s o lv e d  by the C h ie f Judge 
cau tion ing  th e  A .L .J . in  question and counseling the A .L .J . to  s t r ik e  a b e tte r b a la n c e  betw een q u a lity  and  
t im e lin e ss  in  o rd e r  th a t  in te rn a l t im e  s ta n d a rd s  n o t be exceeded .
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Rep resen ta tive  un in e rito rio .u s  com p la in ts , g e n e ra lly , in v o lv e  ou tcom es . In  m an y  in s tan ce s , the  
D iv is io n  D ire c to r  m u s t coun se l th e  c om p la in an t th a t th e  p ro p e r re c o u rs e  in v o lv e s  a n  a p p e a l. ' I n  one 
w o rk e rs ' com pensa tion  case , th e  c om p la in an t, a fo rm e r  p o lice  o ffic e r , c on ce rn in g  w hom  th e  D iv is io n  
received in fo rm a tion  ind icating a secu rity  risk , com p lained th a t th e  a d m in is t ra t iv e  law  ju d g e  h ad  a po lice  
o ffice r in  th e  c ou rtro om  ( fo r  c ou rtro om  secu rity ), thu s , p re ju d ic in g  th e  c om p la in a n t ’s case . T h e  m a t te r  
was tho rough ly  investigated , app rop ria te  secu rity was w a rra n ted  u n d e r th e  c irc um stan c e s , a n d  th e  C h ie f 
Judge  fo u n d  no p re jud ice  to  the c om p la in an t by v ir tu e  o f  an  a rm ed  p o lice  o f f ic e r  be in g  p re s e n t in  the 
c ou rtroom .

A no th e r w orkers' com pensa tion  c om p la in t in v o lv ed  a n  in ju re d  w o rk e r  w ho c om p la in e d  th a t  the  
ju d g e  w as p re ju d iced  ag a in s t h im  because the judge  den ied  h is  c la im  fo r  p e rm a n e n t to ta l d is a b ility  
benefits. C om p la in an t fu r th e r  com p la in ed  because the  judge re fu s e d  to  re o p en  h is  case , in d ic a tin g  th a t  
a "reopening”  in w orkers' com pensa tion  cann o t be used a s  a su b s titu te  f o r  an  a p p e a l on  th e  m e rits . T h e  
com p la in t w as re so lv ed  by th e  C h ie f A dm in is tra t iv e  L aw  Judge  ad v is in g  th e  c om p la in a n t th a t  h is  o n ly  
le g a l re c o u rs e , u n d e r the  c ircum stan ces , w ou ld  have  been a t im e ly  a p p e a l; a lso , th a t  th e re  w as no 
evidence th e  judge was p re ju d iced  a g a in s t him .

One w orkers ' compensation com p la in t invo lved an  in ju re d  w o rk e r  w ho c om p la in ed  th a t  the  ju d g e  
on ly  aw arded him  th ree  m on ths o f  tem po ra ry  to ta l d isab ility  when , in  fa c t, “ th e  c om p la in a n t w as s e v e re ly  
disabled.”  A t the tim e o f the  com p la in t, the case w as pend ing  b e fo re  th e  C o lo ra d o  C o u r t  o f  A pp ea ls . T h e  
m a tte r was reso lved  by the C h ie f A dm in is tra tiv e  L aw  Judge  ad v is in g  th e  c om p la in a n t th a t  h e  (th e  C h ie f 
Judge) cou ld not comm ent on  the case because it w as pend ing  b e fo re  th e  C o u r t  o f  A p p ea ls . O n e  w o rk e rs ' 
compensation case, re fe r re d  by th e  Ju d ic ia l D isc ip lin e  C om m iss ion  to th e  C h ie f  Judge  o f  th e  D iv is io n  o f  
A d m in is t ra t iv e  H ea rin g s  w as th a t  an  A .L .J . ru le d  a g a in s t th e  in ju re d  w o rk e r  b ased  on n o n e x is te n t 
medical rep o rts  and subsequently d ism issed  his p e tit io n  to  re v iew  because th e  sam e w as n o t t im e ly  (n o t 
received in  2 0  days). The c om p la in a n t com p la in ed  th a t  he h ad  t im e ly  m a ile d  th e  p e t it io n  an d  th e  ju d g e  
m u s t h a v e  m isp la c ed  it. T h e  C h ie f  Judge  d iscussed th is  w ith  th e  ju d g e  in  q u e s tio n  and , u lt im a te ly , 
determ ined th a t the petition to rev iew  was n o t t im e ly . A ls o , th e  C h ie f Judge  d e te rm in e d  th a t  th e re  w as 
an adequate lega l basis fo r the judge’s d e te rm in a tio n  a g a in s t th e  c om p la in a n t . T h e  m a t te r  w as re s o lv ed  
by the C h ie f Judge w riting  the  com p la inan t and in fo rm in g  h im  th a t  a t im e ly  a p p e a l w ou ld  h a v e  been the  
on ly  le g a l re c o u rs e  fo r  the c om p la in an t.

A no th e r w o rke rs ' com pensa tion  c om p la in an t c om p la in ed  th a t  a l l  o f  th e  w itn e sse s  h a d  p e r ju re d  
them se lves in  h e r h e a rin g  and  th e  D iv is io n ’s p a ra le g a l w ou ld  n o t le t  th e  c om p la in a n t c om m un ic a te  ex 
parte w ith  th e  m erits judge. The pa ra leg a l reso lved  the m a tte r w ith  a le t t e r  to  th e  c om p la in a n t o u t lin in g  
the lega l and  eth ica l im p lications o f  ex parte com m un ica tion  an d  th e  necessity  f o r  th e  c om p la in a n t to  f i le  
a t im e ly  a p p ea l. A n o th e r c om p la in an t, in  a n o th e r  w o rk e rs ' c om p en sa tion  case , c om p la in e d  th a t  the  
A .L .J . w as conducting  u n law fu l h e a rin g s  and she  expected  th e  D ire c to r  o f  th e  D iv is io n  o f  W o rk e rs ' 
C om pen sa tion  and  the C h ie f Judge  to in te rv e n e  and  p ro h ib it  th a t  ju d g e  f ro m  c on tin u in g  to  conduct 
u n law fu l h e a rin g s . S ince th e  h e a rin g s  w e re  a lle g ed ly  u n law fu l, the  c om p la in a n t re fu s e d  to  a p p e a r a t  
these h e a rin g s  and  the  ju d ge  proceeded to  take  ev idence and  m ak e  a ru lin g  d e sp ite  th e  c om p la in a n t ’s 
nonappearance. The issue invo lved  the insu rance c a rr ie r ’s m otion  to change th e  c om p la in a n t ’s phys ic ian . 
The m a tte r  w as re so lv ed  by a le t t e r  to th e  c om p la in an t a d v is in g  h e r th a t  i f  sh e  chose  n o t to  a p p e a r a t 
a h ea rin g , sh e  w ou ld  have to be p re p a re d  to accept the  le g a l consequences o f  th a t  n on ap p e a ra n c e .

A n o th e r  w o rk e rs ' com pensa tion  c om p la in t, by a lo s in g  p a rty , w as th a t  th e  A .L .J . show ed b ias 
ag a in st the  p a rty . A fte r  a th o rou gh  in ve s tig a tion , in c lu d in g  d iscu ss ion  w ith  a t to rn e y s  a n d  p a rt ie s  
p resent in  the  cou rtroom  du ring  the  hea ring  p lus a rev iew  o f  th e  t ra n s c r ip ts , th e  C h ie f Judge  d e te rm in ed  
that the A .L .J . had m ade an  adve rse  c red ib ility  d e te rm in a t io n  a g a in s t th e  c om p la in a n t . O ne  sm a ll p a r t  
o f  th e  c om p la in t w as th a t  th e  ju d g e  to le ra te d  th e  opposing  p a r ty ’s a t to rn e y  s n ic k e r in g  in  c ou rt . T h e  
com p lain t w as reso lved  w ith a le t te r  to the com p la inan t adv is ing  o f  the in v e s t ig a t io n , th e  fa c ts  d iscove red  
and  th e  re s o lu t io n  o f  the  m a tte r . T he  c om p la in t w as d ism is sed  bu t th e  A .L .J . w as c au tion ed  n o t to 
to le ra te  a n y  p a rty ’s sn ic k e rin g  in  th e  cou rtro om  and  th e  c om p la in a n t w as so adv ised .
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A n o th e r  re p re s e n ta t iv e  w o rke rs ' com pensa tion  c om p la in t in v o lv ed  ju d ic ia l d em eano r. 
Spec ifica lly , the a tto rn ey  com p la in an t a lle g ed  th a t  the  judge w as “ a r ro g a n t , ru d e , condescend ing , o v e r ly  
c ritica l, m ean sp ir ite d  an d  im p a t ie n t . . . T he a tto rn e y  c om p la in an t ind ica ted  th a t  he h ad  no p rob lem  
w ith  the  ju d g e ’s ru lin g s  o r  leg a l s k i lls . The C h ie f Judge  checked  w ith  o th e r  law y e rs  p re s e n t in  the 
cou rtroom  a t  the tim e  and these law ye rs  d id  n o t c o rro b o ra te  th e  c om p la in an t ’s c om p la in t. A s a m a tte r 
o f fact, the law ye rs  question ed  fe lt  the ju d g e  had  been c ou rteou s  and  p a tien t bu t h u r r ie d  because  o f  the 
en o rm ou s  ca se lo ad  a t th e  tim e in question . T h e  m a tte r  was re s o lv ed  w ith a le t t e r  to  th e  c om p la in a n t 
advis ing o f the re so lu tion  o f  the  m a tte r , sp ec ific a lly , th a t  the judge  h ad  been cau tion ed  a b ou t exh ib itin g  
g re a te r tem pe ra  nee and m ore  patience. T h e  judge had a ls o  been cau tion ed  to ta k e  e x t ra  p a in s  to exh ib it 
cou rte sy  to a t to rn e y s  even i f  the  a tto rn e y s  a p p e a r to be using  cou rtro om  tim e  in a p p ro p r ia te ly .

A n o th e r rep resen ta tive  workers' com pensa tion  c om p la in t by a n  a t to rn e y  w as th a t  th e  judge  was 
d is ru p t iv e  and  in s u lt in g  to  the a tto rn e y  to the  p o in t th a t  the  judge  w as so in t im id a tin g , th e  a tto rn e y  
chose  not to  pu t on  re b u tta l evidence. T h e  C h ie f Judge  th o rou g h ly  in ves tig a ted  th is  c om p la in t and 
lea rn ed  th a t the  com p la in ing  a tto rn e y  ra r e ly , i f  e v e r , app ea red  in  w o rke rs ' c om pen sa tion  cases and was 
not aw a re  o f the  sh o rt tim e lim its a va ilab le  fo r  p roceed ing  in th e se  cases. In  a n y  e v en t, the  c om p la in in g  
a t t o rn e y  o ffe re d  th e  c om p la in t in  a d ev e lo pm en ta l sense , no t in  a p u n itiv e  sense . T h e  c om p la in t was 
reso lved  by the C h ie f Judge counseling the  A .L .J . in  question  to show  g re a te r pa tien ce  w ith  law y e rs  who 
do no t frequ en tly  t r y  w o rk e rs ' com pensa tion  cases and  to  be m o re  jud ic iou s  in  in te r ru p t io n s  o f  counse l.

One socia l serv ices com p la in t, which was dete rm ined  to be w ith ou t m e rit , in v o lv ed  a c om p la in a n t 
"who asked th e  C h ie f Judge to d isq u a lify  th e  soc ia l se rv ices ju dge  because he w as "ru d e , obn ox iou s  and  
b ias (sic)." T h e  in v e s t ig a tio n  re vea led  th a t  the judge  had  ru 'e d  ag a in s t the c om p la in a n t on  c re d ib ility , 
th e  c om p la in a n t w as som ew hat d is ru p tiv e  in th e  h e a rin g  and th e  ju d g e  was re q u ire d  to e x h ib it m o re  
firm ness  th an  n o rm a l in o rd e r  to m a in ta in  c o n tro l o f  th e  h e a rin g  room . The m a t te r  w as re s o lv ed  w ith  
a le t t e r  to th e  c om p la in an t , o u t lin in g  th e  a p p ro p r ia te  le g a l re c u sa l p ro ced u re s  (a m o tion  f o r  re cu sa l 
s h o u ld  be add re ssed  to the judge sough t to  be recu sed ) and  p o lite ly  in d ic a tin g  th a t th e  c om p la in t w as 
w ith ou t m e rit .

Praises:

R ep re sen ta tiv e  com m unications o f  p ra is e  in v o lv e  a re tu rn e d  se rv ice  q u e s tio n n a ire , p o s tm a rk e d  
A p ri l 2 2 , 1996, w here in  the respondent, to th e  question “W e re  you t re a te d  c ou rte ou s ly ? " re sp on d ed  ,fV e ry  
much so." To th e  qu estion , "W e re  y o u r question s s a t is fa c to r i ly  an sw e red ? ”  the re sp on se  w as "A nd  th en  
some.”  A  le tte r o f  A ugust 1994 from  a law ye r, ru le d  ag a in s t by a judge , s ta ted  “ I a p p la u d  y o u r  e x c e lle n t 
decis ion  . . .  even  th ough  you ru le d  ag a in s t m y c la im  fo r costs. I t  is  n ice to see t ru th  a n d  ju s t ic e  in  the  
a re a  o f w o rk e rs ' com pensa tion  la w . . . "

A  le t t e r  o f  M ay  1995 , in v o lv in g  su p p o rt s t a f f  o f th e  D iv is ion , re a d s  as fo llow s : ‘T h a n k  you fo r  
con tin ua lly  p rov id ing a tte n t io n  to se rv ice  above ond  beyond the  c a ll o f  d u ty . On M ay  3 , 1 9 9 5 , i t  cam e to 
m y a tten tion  th a t a d ep osition  which w as supposed to  have been f i le d  in  C o lo ra d o  S p r in g s  fo r  u se  in an  
im m ed ia te  h e a r in g  w as d e liv e red  to D e n v e r and  v ice -a -ve rsa . I g re a t ly  ap p re c ia te  y o u r  e f fo r t s  to  sw ap 
th e se  depos ition s . T h is  con s titu te s  e x em p la ry  se rv ice  on th e  p a r t  o f  y o u rs e lv e s  and  th e  D iv is io n  o f  
A d m in is t ra t iv e  H e a rin g s ."  T h is  le t te r  w as signed by an  in su ra n c e  d e fen se  law ye r , com m end ing  th e  
pa ra leg a l in  D en v e r and  the program  ass is tan t in C o lo rado Sp rings fo r  sw app ing th e  d ep os it ion s  h a lf-w ay  
betw een C o lo ra d o  S p rin g s  and  D en ve r, a f t e r  bu siness h ou rs .



1996 ADMINISTRATIVE LAW JUDGE AND 
SUPPORT STAFF EVALUATION SURVEY

T he G overno r’s Office of S ta te  P lan n in g  an d  B udgeting , th e  
execu tive  b ran ch  oversigh t agency, conducted th e  1996 Survey. T he 
overall approval ra te  for A .L .J.s w as 97%, 9 points h ig h er th a n  th e  88%  
re flec ted  in  th e  1992 survey  re su lts . F o r A .L .J.s h a n d lin g  w o rk ers ' 
co m p en sa tio n  cases, th e  1995 approval r a te  w as 91%, 6 po in ts  h ig h e r  
th a n  th e  1992 survey  re su lts . T he su p p o rt staff, su rveyed for th e  f irs t  
tim e in  1996 functions a t  a 96% approval ra te .

R eported  in  full is th e  A pril 8, 1996 re p o rt of M arcelo K ort, 
D eputy  D irecto r of th e  OSP&B.
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The Governor's Office of State Planning and Budgeting (OSPB) has analyzed the results of the 
1996 Administrative Law Judge Evaluation Survey. OSPB acted as an objective third party in 
implementing this year’s survey by verifying the random selection of respondents and collecting 
and analyzing all surveys independent of the Division of Administrative Hearings.

This year's survey examined the performance of 17 Administrative Law Judges. Overall the 
judges in the division are functioning at a 97% approval rate as shown in Table 1. Those 
administrative law judges assigned to workers' compensation cases functioned at a 91 % approval 
rate, as shown in Table 2.

In addition to the administrative law judge survey, a support staff survey was also sent. The 
results of this survey show that overall, the support staff is functioning at over a 96% approval 
rate. The categories and results for each area are shown on Table 3.

The individual performance of judges, in terms of approval rate, ranged from 74% to 100%.

The 1996 survey was returned by 355 attorneys, randomly chosen, who had some contact with 
at least one of the judges being surveyed within the last year. The approval rate encompasses both 
the "Outstanding" and "Satisfactory" ratings for 14 different categories shown on the 
accompanying tables.

The support staff survey was returned by 149 attorneys. The approval rate encompasses both the 
"Outstanding" and "Satisfactory" ratings for four different offices (Denver, Colorado Springs, 
Grand Junction, and Fort Collins) and four categories.
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TABLE 1

1. Promptness in Appearing for Hearing

2. Attentiveness to the Proceedings

3. Courtesy to Witness and Unrepresented 
Parties

4. Courtesy to Counsel

5. Familiarity with the File and Adequacy 
of Preparation

6. Ability to Preside, that is, Control the Hearing
Process in a Firm but Fair Manner

7. Ability to Conduct Prehearing Conferences

8. Ability to Conduct Settlement Conferences

9. Ability to Conduct Mediations

10. Knowledge of General Areas of the Law,
Rules o f Evidence, and Procedure

11. Knowledge of Specific Areas of Law 
Applicable to the Hearing

12. Promptness in Deciding Cases

13. Completeness and Clarity of Decisons:
Legal Reasoning

14. Conscientiousness in Finding Facts and 
Interpreting the Law Without Regard to 
Possible Public Criticism

OVERALL

Outstanding Satisfactory 

86% 13%

81%

76%

70%

65%

59%

44%

45%

39%

52%

58%

45%

49%

61%

62%

19%

21%

25%

34%

38%

53%

50%

56%

46%

41%

41%

48%

34%

35%

U nsatisfactory

0

0

3%

5%

1 %

3%

3%

5%

5%

2%

1 %

14%

2%

5%

3%



TABLE 2

1. Promptness in Appearing for Hearing

2. Attentiveness to the Proceedings

3. Courtesy to Witness and Unrepresented 
Parties

Outstanding

67%

64%

61%

4. Courtesy to Counsel 56%

5. Familiarity with the File and Adequacy
of Preparation 56%

6. Ability to Preside, that is, Control the Hearing
Process in a Firm but Fair Manner 56%

7. Ability to Conduct Prehearing Conferences 56%

8. Ability to Conduct Settlement Conferences 59%

9. Ability to Conduct Mediations 53%

10. Knowledge of General Areas of the Law,
Rules of Evidence, and Procedure 51%

11. Knowledge of Specific Areas of Law
Applicable to the Hearing 54%

12. Promptness in Deciding Cases 65%

13. Completeness and Clarity of Decisons:
Legal Reasoning 47%

14. Conscientiousness in Finding Facts and 
Interpreting the Law Without Regard to
Possible Public Criticism  .62%

OVERALL 58%

Satisfactory

30%

28%

32%

30%

35%

32%

42%

38%

40%

40%

38%

30%

40%

.24%

8 %

7%

14%

9%

12%
2%

3%

7%

9%

8 %

5%

13%

3%

33%

_14%

9%



TABLE 3

1. COURTESY 
Denver

Legal Assistants 
Admin. Officer 
Secretarial Support 
Court Reporters (WC Only) 

Colorado Springs 
Secretarial Support 
Court Reporters 

G rand Junction 
Secretarial Support 
Court Reporters 

Fort Collins 
Secretarial Support 
Court Reporters

60%

41%
47%
59%

71%
77%

67%
76%

74%
76%

39%
52%
52%
40%

26%
20%

26%
22%

26%
24%

1 %

7%
1 %

1 %

3%
3 %

7%
2%

2. RESPONSIVENESS 
Denver

Legal Assistants 
Admin. Officer 
Secretarial Support 
Court Reporters (WC Only) 

Colorado Springs 
Secretarial Support 
Court Reporters 

G rand Junction 
Secretarial Support 
Court Reporters 

Fort Collins 
Secretarial Support 
Court Reporters

57%
39%
46%
48%

69%
65%

72%
72%

64%
67%

38%
56%
51%
44%

29%
26%

22%
24%

36%
33%

5%
5%
3%
8 %

2 %

9%

6%
4%

3. SERVICE DELIVERY 
Denver
Colorado Springs 
Grand Junction 
Fort Collins

37%
58%
61%
37%

58%
38%
39%
57%

5%
4 %

6%

4. TIMELINESS OF CASE PROCESSING
Denver 41%
Colorado Springs 42%
Grand Junction 66%
Fort Collins

54%
48%
31%

5%
10%
3 %

_ 6 %

OVERALL 55% 41% 4%

-2 8 -



i l l v -

Division o f  Administrative Hearings -• Denver, Colorado (103 > -2Arhi
Edwin L. Fe lle r, J r .

Director & Chief Administrative Law Judge IV  -- i’ os No M

ORGANIZATION CHART

IT T T T

i
N)
CO
t

'J. Schulman 
A.L .J.*  I #40

M. Snider 
A.L.J. I #36

N. Connick 
A.L.J. I #35

N. H o p f  
A.L.J. I #16
H. C onw ay Gandy 
A.L.J. I #34 
(Fort Collins)

R. W alker 
Leg. Asst. II #70

D. Chenow eth  
J i rg s .  Rptr. #83

N. Dorland 
Hrgs. Rptr. #96

T.E. M cGinn 
Hrgs. Rptr. #81

P. Nye
Hrgs. Rptr. #88

T. Koehler 
Hrgs. Rptr. #110

M. RumJer 
A.L.J. Ill 
#3 (W.C.) 
(See Pg. 2 
For Details)

E. Hudson 
Admn. Asst. 
Ill #108

J. Wells 
A.L.J. Ill #51 
(Colorado Springs)

II

J. Heitzmann 
Admn. Prog. 
Spec. IV

# 2 0  „

D. Sorenson 
A.L.J III #45 
(Soc. Scrv )

II

E. M artinez 
A L J  II #4 
(Grand Junction)

II
II

C. W heelock 
A.L.J. I #10

li
S. Brown
Admn. Asst. Ill #39

11 ~
D. Stimmcl 
A L J  1 #2

II
M A Williams 
Piog. Asst. I #94

M. Goodenough 
Hrgs. Rptr. #93

P. Buyaki
Program Asst. I #66

T Moeller 
A L J  I #19

R E Chenow eth 
H rgs Rptr. #87

C.A. N ew ton 
Prog. Asst. I #95

P Lopez
Admn Asst III #38

B. Henk 
A.L.J. I #44

D. Garcia
Admn. Asst. Ill #24

S. Baldwin 
Admn. Asst. II # 1 0 2

D. Smith
Leg. Asst. I #107

(Com on Pg 2)

* A L J = Administrative Law Judge

(Rev EfF 2/96)
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O R G AN IZA TIO N  C H AR T
D iv is io n  o f  A d m in is tr a t iv e  H e a r in g s  -  D e n v e r .  C o lo r a d o  ( 3 0 3 )  8 9 4 - 2 5 0 0

E d w in  L . F e lt e r ,  J r .

D ir e c to r  & C h ie f  A d m in is t r a t iv e  L a w  J u d g e  IV  -  P o s  N o . 14

M O R G A N  R U M L E R ,  A .L .J .  Ill 

( W . C . )  # 3

M . D e c k e r  

A d m n . A s s t.  II # 8 0

M . F is c h e r  

A d m n . A s s t  II # 9 1

S . L ie b e r

A d m n . A s s t. II # 1 0 1

J. P e r r y

L e g . A s s t.  II # 9 2 _________

T . R iv e r a

A d m n . A s s t.  In te r n  # 8 5

D . S m a r t

P r o g . A s s t.  I # 8 9

(R e v .  E ff. 2 / 9 6 )

B. F r ie n d  

A .L .J .  I # 5

R . E r ic k s o n  

A .L .J .  I # 1 2

M . S tu b e r  

A .L .J .  I # 1 8



CENTRAL HEARING AGENCY STATES BY YEAR CREATED

S t a t e Y e a r  C r e a t e d N a m e A p p o in t in g  A u t h o r i t y J u r i s d i c t i o n A L J s

C A 19 4 5 O ffice  o f  A d m in .  H e a r in g s  
w /i D e p t,  o f  G e n e r a l  S e r v ic e s

G o v e n o r
4 y e a r s  c o te r m in o u s

L i s t  in 3 8  &  2 0  
C o n t .

F L 1974 D iv . o f  A d m in .  H e a r in g s  
w /i D e p t,  o f  A d m in i s t r a t i o n

G o v e r n o r  &  C a b i n e t  a s  
A d m in .  C o m m is s io n

E x c lu d e 3 2

M A 1974 A d m in . L a w  A p p e a ls  D iv . S e c . o f  A d m in .  & 
F in a n c e

E x c lu d e 8

T N 1974 A d m in . P r o c e d u r e s  D iv . S e c . o f  S t a t e L i s t  in 10

C O 19 7 6 D iv . o f  A d m in .  H e a r in g s  w /i 
G e n e r a l  S u p p o r t  S e r v ic e s

E x e c . D i r e c t o r  o f  G S S /  
P e r s o n n e l

E x c lu d e .17

M N 1 9 7 6 O ffice  o f  A d m in .  H e a r in g s G o v e r n o r  - 6  y e a r s L i s t  in 6 7

M O 19 7 8 A d m in . H e a r in g s  C o m m is s io n G o v e r n o r  - 6  y e a r s T a x ,  M e d ic a id  
L ic e n s in g ,  I n s u r a n c e

2

N J 1 9 7 8  - 7 9 O ffice  o f  A d m in .  L a w G o v e r n o r  • 6  y e a r s E x c e p t io n s 4 5

W A 1981*- 8 2 O ffice  o f  A d m in .  H e a r in g s G o v e r n o r  • 5  y e a r s E x c e p t io n s 64

W I 19 8 3 D iv . o f  H e a r in g s  & A p p e a ls  w /i  
D e p t ,  o f  A d m in i s t r a t i o n

G o v e r n o r L i s t  in 15

IA 198 6 A p p e a ls  & F a i r  H e a r in g s  D iv  w /i 
D e p t ,  o f  I n s p e c t ’s  &  A p p e a ls

G o v e r n o r  • 4 y e a r s L i s t  in 16

N C 1 9 8 8 O ffice  o f  A d m in .  H e a r in g s C h ie f  J u s t i c e  • 4  y e a r s E x c e p t io n s 9

M D 1989 O ffice  o f  A d m in .  H e a r in g s G o v e r n o r  - 6  y e a r s  ) L i s t  in 5 5

H I 19 9 0 O ffice  o f  A d m in .  H e a r in g s G o v e r n o r  1 L i s t  in 4

N D 1991 ’ O ffice  o f  A d m in .  H e a r in g s G o v e r n o r  - 6  y e a r s  | E x c e p t io n s 4

T X 1991 O ffice  o f  A d m in .  H e a r in g s G o v e r n o r  • 2  y e a r s  i O r ig in a l ly  a l l  a g e n c i e s  
w /o  f u l l t im e  A L J s ,  
o t h e r s  a d d e d

7 0

W Y 1992 O ffice  o f  A d m in .  H e a r in g s G o v e r n o r  • 4 y e a r s  j 
c o t e r m in o u s  |

L i s t  in 11

SC 19 9 3  • 94 O ffice  o f  A d m in .  H e a r in g s L e g i s l a t u r e  | L i s t  in 6

S D 19 9 3  - 94 O ffice  o f  A d m in .  H e a r in g s G o v e r n o r  j O p t  o u t ,  b u t  n o n e  d id 12

G A 1994 O ffice  o f  S t a t e  A d m in .  H e a r in g s G o v e r n o r  | A ll  w /i  A P A  e x c e p t  
L a b o r  &  W o r k e r s ’ 
C o m p e n s a t io n

3 3  +  2 5  
o n
C o n t r a c t

K Y 1994 D iv . o f  A d m in .  H e a r in g s  w /i 
O ffice  o f  A t to r n e y  G e n e r a l

A t t o r n e y  G e n e r a l E x c e p t io n s 4

IA 1995 D iv . o f  A d m in .  H e a r in g s  w /i 
D e p t ,  o f  S t a t e  C iv il S e rv ic e

G o v e r n o r E x c e p t io n s

C h a rt p re p a re d  by A d m in is tra tiv e  Law J u d g e  E d w ard  J .  S ch o en b au m , E d 'to r - in  C h ie f, J o u r n a l  o f  t h e  N a t io n a l  
A sso c ia tio n  o f  A d m in is t r a t i v e  L a w  J u d g e s ,  1108 S o u th  G ra n d  W est, S p rin g fie ld , I l l in o is  62704 (217) 524-7836 o r  fax 
524-7824 fo r u p d a te s .

L egislation  has a lso  been  in tro d u ced  in: Illin o is , In d ia n a , O hio, New Y ork, A rizo n a , C o n n e c tic u t, a n d  th e  D is tr ic t  o f  
C o lum b ia .
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STATE CENTRAL HEARING AGENCY JURISDICTION

Lic.& V io.

L im ite d

L ie  A p p e a l

T a x & P ro p r ty

J u r i s d i c t i o n

A g r ic u l tu re

A lcohol

A u d it /P e n s io n s

C h ild  S u p p o r t

C o m m e rc c /In s u r .

C om m . C o lle g e s

C o n su m e rA f fn irs

C o n tra c ts

C o rre c tio n s

C rim e V ic t.C o m p .

E d u c a tio n

E d u c a tio n /S p e c .

E m pl. S e c u r i ty

E n v iro n m e n ta l

F a ir  E m p l.H o u s g

H e a lth

H u m a n  R e la t io n s

J u s t ic e

Labor
M o to r V e h ic le s

N n tr l.  R e s o u rc e s

P e n s io n

P e rso n l> isa b &  R e t ire

P c rs  D is c ip lin e

P o lice  D isc ip & D isab l

P ro fe ss io n a l R e g is tr .

P r o b a tio n  Sl P a ro le

P u b lic  U t i l i t i e s

R u le  C h a l le n g e s

S a f ty P ro p o r ty F o r fo i t

S o c ia l S e rv s  B e n e f i t

S o c ia l S e rv s .  L ic e n s e

T a s i-L im o

T r a n s i t  A u th o r i ty

T r a n s p o r t .  C o n tr a c t

V e te ra n s

W o rk e rs ' C o m p

C om m . A ffa ir s

L ie . P.

G r a n t

G rie v .

Ins.dc L ie

L ic .P
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FISCAL NOTE
STATE OF ALASKA BILL NO. CSHJR 18(STA)
2000 LEGISLATIVE SESSION
Revision Date/Tim e (Note if correction) ____________________________ Dept. Affected Office of the Governor

Title Constitutional Amendment: relating to an__________ BRU Elective Operations_________________

office of administrative hearings ______________________________ Component Elections_____________________________

Sponsor Representative Ogan________________________________  ______________________________________ _

Requester House Judiciary Committee_________________________ Component No. 21

E x p e n d itu re s /R e v e n u e s _______________________________________ (Thousands of Dollars)________________________

Note: Am ounts do not include inflation unless otherwise noted below.

O P E R A TIN G  E XP E N D ITU R E S F Y  2001 F Y  2002 FY 2003 F Y  2004 F Y  2005 F Y  2006

Personal Services

T ravel -

Contractual 1.5

Supplies _______________
Equipment

Land & Structures

Grants & Claims

Miscellaneous

T O T A L  O PER A TIN G 1.5 0.0 0.0 0.0 0.0 0.0

C A P IT A L E X P E N D IT U R E S  |

CH A N G E IN R E V E N U E S  ( )

FUND S O U R C E (Thousands of Dollars)

1002 Federal Receipts

1003 G F Match

1004 GF 1.5

1005 GF/Program  Receipts

1037 G F/M ental Health

Other (Specify Type)

T O TA L 1.5 0.0 0.0 0.0 0.0 0.0

Estim ate o f  any current year (FY2000) cost: 0.0

PO SITIO N S

Full-time

Part-time

Temporary

A N A LY S IS : (Attach a separate page if necessary)
This figure includes the cost of providing information about this issue in the Official Election Pamphlet, as 

required by A S  15.58. However, only six m easures can be printed on an 8-1 /2  by 14 inch ballot. If this 

m easure requires printing an 8-1/2 by 18 inch ballot, the cost will increase by $22.0.

P re p a re d ly : Gail F e n u m r a f^ jj^ -X -^  Phone 465-3935_________

Division Division of Elections _  Date/Tim e 2/25/00 10.05 AM

Approved by^y. Lt. Governor Fran U l m •(— S  Date 02/25/2000_________

Agency /> Office of the L ie u t e n a n t - G o v e r n o r __________________________

P R E P A R E R  T O  PR O VID E A L L  DISTRIBUTIO N  C O PIES T O  G O V E R N O R 'S  LE G IS LA TIV E  O FFIC E



House District 27 * Palmer • Greater Palmer • Sutton » Chickaloon • Sheep Mountain

R e p r e s e n t a t i v e  S c o t t  O g a n  Alaska state Legislature

SPONSOR STATEMENT
HJR 18

To Separate Administrative Hearing Officers from Agencies

•  This constitutional amendment, if approved by voters, will establish an 
office o f  administrative hearings apart from and separate from  state

•  All research shows significant cost savings, efficiency o f  process, and a 
re-establishment o f  fairness, when hearing officer functions are 
consolidated, held to due process standards, and politically insulated 
from agencies.

•  Benefits to the public, in addition to saving money, are extremely 
positive. They include less litigation, stable investment climate, com fort 
for small entrepreneurs, arid an increase in public confidence in fair 
hearings.

•  Perhaps most importantly, full time independent hearing officers provide 
a level playing field for those challenging regulations. They also hold 
those who develop, promulgate, and enforce regulations to a higher 
standard. All data shows regulations become less onerous when unbiased 
hearing officers, governed not by commissioners, but due process, 
scrutinize them.

• HJR 18, like due process reforms in 25 other states, will correct 
inefficiency, increase professional standards, save money, restore public 
confidence, stimulate development and restore the proper balance 
between the adjudicatory and prosecutorial functions o f  executive 
branch.

agencies.

In terim : 600 E. Railroad Ave. #1. Wasilla, AK 99654 • Session: Slate Capitol, Juneau, AK 99801 465-3878
(907) 376-4866 Fax (907 ) 373-4724 1 (8 00 ) 862-3878 Fax (907 ) 465-3265



FISCAL NOTE Version:
No: 1 

C S H J R  1 8 ( S T A )

STATE OF ALASKA
1999 LEGISLATIVE SESSION
Revision D ale/Tim e (Note if correction)

Title Constitutional Amendment relating to

an office of administrative hearings

Sponsor

Requester

Representative Ogan

House State Affairs Committee

Expenditures/Revenues

(H) Publish Date: 3 / 1 7 / 99

Dept. Affected 

‘ BRU

Office of the Governor

Elective Operations

C om ponent General and Primary

C om ponent Serial No. 

(T housands of Dollars)

22

Note: Amounts do not include inflation unless otherwise noted below.

O PER A TIN G  E X P E N D ITU R E S F Y  2000 F Y  2001 F Y  2002 FY 2003 FY 2004 FY 2005

Personal Services

Travel

Contractual 1.5

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

T O T A L  O P E R A TIN G 1.5 0.0 0.0 0.0 0.0 0.0

C A P ITA L E XP E N D ITU R E S

C H AN G E IN R E V E N U E S  ( )

FUND S O U R C E (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 1.5

1005 GF'Program  Receipts

1037 GF/M ental Health

Other (Specify Type)

T O TA L 1.5 C.t) 0.0 0.0 0.0 0.0

Estim ate o f any current year (FY99) cost: 

PO SITIONS

Full-time

Part-time

Temporary

A N A L Y S IS : fAltar.h a  xanarata nana if n araxxarvl
This figure includes the cost of providing information about this issue in the Official Election Pamphlet, as 

required by A S  15.58. However, only six m easures can be printed on an 8-1/2 by 14 inch ballot. If this 

m easure requires printing an 8-1/2 by 18 inch ballot, the cost will increase by S22.0.

Prepared by 

Division

Approved by. 

Agency

Gail Fenumiai

Division of Elections

' L't C — J Phone 465-3935

COMMITTET’W W
iRev 10/98 ) 99fnform  xis/OMB

Lt. Governor Fran Ulme

Office of the Lieutenan {-Governor

Date/Tim e 2/26/99 10:05 A M  

Date 2/26/99

FO PRO VIDE A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R 'S  LEG ISLA TIVE O FF IC E

Fo r further distribution in formation, ca ll the G ove rno r's  Legislative O ffice
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Information from the Maryland Office of Administrative Hearings

Office of Administrative Hearings’ Brochure 
Background, OAH Mission, and Organization

Information handout on Maryland Office of Administrative Hearings 
Operations, Where cases are heard, Judges and other employees

Chief Administrative Law Judge (“CALJ”) John W. Hardwicke’s July 26, 1995 
testimony before the Committee on the Judiciary in the House of Representative in 
support of HB 1802, Reorganization of the Federal Administrative Judiciary Act. 
Addresses Cross Training, Savings and Efficiencies

Administrative Law Judge Guy J. Avery’s October 18, 1993 testimony before the 
Committee on the Judiciary of the Council of the District of Columbia in support of 
Bill 10-25, Office of Administrative Appeals Establishment Act of 1992.

November 21, 1997 “ ‘White Paper’ for Central Hearing Agency Presentation” 
developed by C A U  John Hardwicke.
Model Act

“Questions for Consideration” for the development of a central panel system. This 
“checklist” was developed by CA U  Hardwicke for a District of Columbia site visit 
on July 21, 1999.

Maryland Office of Administrative Hearings’ Organizational Chart.



^DESCRIPTION OF INSERTS 
Insert A:
What is an Administrative Hearing?
A brief description o f what an administrative hearing 
involves.

How the Administrative Hearings Process Works

A brief summary o f what happens at an administra­
tive hearing.

Insert B:
The OAH Caseload

Statistics o r the number o f cases received by the 
OAH.

Who the OAH works with:

Insert C;
Motor Vehicle Administration 
Insert D:
Health and Mental Hygiene 
Inserts
Human Resources 
Insert F:
Labor, Licensing and Regulation
Insert G:
Personnel
Insert H:
Natural Resources 
Insert I ;
Commission on Human Relations
lns?r( J,j 
Environment
Insert K:
Inmate Grievance Office 
InmiL;
Department oF Education nnd 
Maryland Insurance Administration
Insert M:
Misc. Agencies

State 
of 

Maryland

"The highest priority o f state government is 
making sure that citizens o f  Maryland receive 
the best possib le services from  their 
government. Unfortunately, there arc many 
instances when citizens disagree with the way 
in which a service is provided, regulations 
relating to state laws, or other actions taken by 
the stale.

When this happens, i l is important (hat 
Marylanders have a chance to present their 
disputes and receive fa ir decisions by an 
unbiased authority. M ary land ’ s O ffice  o f  
Administrative Hearings was established to 
ensure an efficient and impartial process to 
resolve differences and maintain citizens' 
rights.

The Office o f Administrative Hearings gives 
Marylanders an important opportunity to 
participate in their government and to receive 
the responsive service they deserve."

&
Wy
$

1990
9

Parris N. Glcndcning Parris N. Glendening
Governor Governor

John W. Hardwicke 
Chief Administrative Law Judge

Office o f Administrative Hearings 
Administrative Law Building 
11101 Gilroy Road 
Hunt Valley, Maryland 21031 
(410) 229-4100



THE OFFICE OF
ADMINISTRATIVE HEARINGS

Background

Many o f Maryland’s government agencies regulate 
certain actions o f  businesses and citizens. Some o f 
these agencies arc also involved in determining the 
rights o f citizens, such as the right to drive.

Maryland’s businesses and citizens may not always 
agree with the actions taken by state government. 
Maryland law, through the Administrative Procedure 
Act o f the State Government A rtic le , Muryland 
Annotated Code, provides that contested decisions 
may be resolved through an impartial administrative 
hearing. It also requires that impartial administrative 
hearings he held to determine the rights o f citizens.

P rio r to 1990, many executive branch agencies 
emp loyed hearing exam iners to ad jud icate 
administrative cases. However, in recognition o f the 
increasing volume and complexity o f administrative 
hearings, it was determined that a centralized office 
would better serve people involved in the hearings 
process. Legislation proposing the establishment o f 
a central hearings agency was enacted as Chapter 788 
o fthcActso f 1989, and on January 1,1990, the Office 
o f Administrative Hearings (OAH ) form ally came 
into existence.

OAH Mission

The mission o f the OAH is to provide flexible due 
process fo r any person affected by the action or 
proposed action o f State agencies. Additionally, the 
OAH has a responsibility to provide this due process 
in a prompt and efficient manner. Flexible due process 
means that each person lias a fair opportunity to be 
heard and the complexity o f  the hearing varies 
according to the nature o f the case.

P rio r to the creation o f  the OAH , citizens and 
businesses dissatisfied with an action by an agency 
o f the State government could contest that action 
before a hearing examiner, who was an employee o f 
that agency. W ith the creation o f  tiic OAH, these 
citizens and businesses now have their cases heard 
by Administrative Law Judges, who are independent 
o f he agency whose action is being contested.

OAH Organization

The Office o f  Administrative Hearings (OAH) is an 
independent agency within the Executive Branch o f, 
government, reporting directly to the Governor. It is 
headed by a Chief Administrative Law Judge. In 
add ition , the State A dv iso ry  C ounc il on 
Administrative Hearings advises the OAH on policy 
matters.

The OAH  is responsib le fo r  hearing a ll slate 
adm inistrative law contested cases, unless an 
exemption is provided by law. In calendar year 1996, 
the Office docketed 43,345 cases, o f which 27,571 
actually resulted in a hearing. The remaining cases 
were either settled or otherwise resolved prior to the 
hearing. A ll contested cases arc heard by 
Administrative Law Judges (ALJs).

The O A H  is headquartered in the B a ltim o re  
metropolitan region but cases are heard statewide. 
ALJs arc trained to hear many different types o f cases, 
and the OAH schedules regional dockets in which an 
ALJ conducts a variety o f different heat ngs at the 
local level. This is cost effective as well as convenient 
fo r the citizens and businesses involved in 
contested hearings.

To find out more about the Office o f  Administrative 
Hearings, contact:

Jeanne R. Weaver
Office o f Administrative Hearings
Administrative Law Building
11101 G ilroy Road
Hur t Valley, Maryland 21031
(410 ) 229-4100



Insert A

W hat is nn Adm inistrative Hearing?

State Government is responsible fo r administering 
many law s that have an impact on M aryland's 
businesses and citizens. Workers must satisfy the 
lic en s in g  requ irem ents o f  O ccupationa l and 
P ro fe s s io n a l L icen sing  B oa rd s . D riv e rs  who 
accumulate too many points may face suspension o r 
revocation o f their license. Manufacturing firms must 
apply fo r special permits to cover waste-water and 
other types o f  emissions.

Many times Maryland’s citizens o r businesses w ill 
disagree with the administrative action o f  a state 
government agency. A business may disagree with 
the findings o f  an inspection by the M ary land 
Occupational Safety and Health Administration. A 
citizen may fe e l that the Department o f  Socia l 
Services is unfairly denying the citizen access to 
services or benefits.

A citizen o r business that wishes to protest the results 
o f an administrative action by state government is, 
under certain circumstances provided by law, entitled 
to an adm inistrative hearing to reso lve  such a 
disagreement.

An administrative hearing provides the opportunity 
to appear before an Administrative Law Judge (A LJ) 
to obtain an unbiased and objective review o f  the 
action in question.. The ALJ is responsible fo r 
reviewing the facts relating to an administrative action 
and making a determination os to whether o r not the 
administrative action was correct and in compliance 
with existing law and regulations, based on evidence 
submitted at the hearing. The ALJ issues a proposed 
or final decision depending on the authority given to 
Uie OAH by the Agency.

How the Administrative Hearings Process Works

Whenever a state government agency takeB an 
administrative action, the citizen o r business affected 
receives notice. This notice contains a paragraph o r 
section that explains tho citizen's or business’ right
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to request a hearing to contest the action in question. 
I f  the citizen or business decides to contest the action, 
a request fo r  a hearing must be completed and 
returned to the agency.

A copy o f  this request is then sent to the O ffice o f  
A dm in is tra tiv e  H earing s (O A H ). The O A H  
schedules the hearing, and notifies all specified parties 
o f  the hearing date, time and location. I f  the citizen 
o r business is unable to appear fo r the hearing on the 
scheduled date, a written request fo r the postponement 
o f  the hearing must be sent to the OAH.

At the hearing, each party presents his o r her case to 
an Administrative Law Judge. In most cases, each 
party may be represented by counsel, may bring in 
witnesses, o r may ask that witnesses be subpoenaed. 
Either a written o r recorded (magnetic tape) record 
is kept o f  the proceedings at the hearing.

OAH has promulgated Rules o f  Procedure which 
govern the conduct o f  hearings. Included are rules 
regulating discovery, requests fo r postponements, 
requests fo r subpoenas, and rules o f  evidence. These 
rules are available upon request.

Once the hearing is concluded, the ALJ then reviews 
o il evidence and testimony, and issues either a 
proposed o r final decision in accordance with the 
app licab le  law . This decision is based on ly  on  
evidence and testimony presented at the hearing. A 
final decision is binding on both parties. I f  a proposed 
decision is issued, the agency in question makes the 
final decision based upon the record developed in 
the OAH hearing.

The c itizen o r business receives a copy o f  the 
decision, and information on how to file  an appeal o r 
exceptions i f  they disagree with the fina l decision.

In se rt S

The O A H  Caseload

The OAH hears cases on behalf o f  more than twenty 
d iffe ren t state agencies fo r  ove r 2 00  d iffe ren t 
programs. This table lists the primary agencies 
which have hearings before the OAH  and the 
estimated caseload volume fo r FY  1996.
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Agency Caseload Volume
Scheduled Heard

M otor Vehicle 
Administration 37,663 32,305
Health &  Mental 
Hygiene 11,026 3 ,244
Human Resc.Jices 14,530 4 ,573
Labor, Licensing & 
Regulation 775 308
Personnel 4 ,268 2 ,066
Environment 19 19
Natural Resources 65 65
Insurance Administration 1,406 947
Ir • ate Grievance O ffice 899 825
Human Relations 
Commission 20 20
Misc. Agencies 319 266
TOTAL OAH 70,990 44,638

M iscellaneous agencies include: Department o f 
Education, Retirement & Pensions, Board o f  Public 
Works, Higher Education Commission, O ffice o f 
the A tto rn ey  G ene ra l, S ec re ta ry  o f  S ta te , 
Department o f  Agricu lture , Budget and Fiscal 
Planning, Nursing Home Appeal Board. O ffice on 
Aging, and Department o f Tronsportalion-Minority 
Business Enterprise,

The OAH has created greater efficiency in the hear­
ing process by offering settlement conferences and 
mediation to resolve disputes. These techniques not 
on ly reduce the number o f  cases requiring a fu ll 
ndjudicatory hearing, but also enable the parties to 
reach a mutually acceptable agreement.
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M oto r Vehicle Adm inistration

The agency with the largest caseload volume (56% ) 
before the OAH is the Motor Vehicle Administration 
(MVA) o f  the Department o f  Transportation. Most 
MVA cases result in bench decisions (rather than 
lengthy written decisions), and hearings last approxi­
mately one-half hour. Consequently, MVA represents 
on ly 20%  o f GAH ’s total workload.

The types o f cases fo r which hearings are held in­
clude:

Prime.W ith Alcohol Concentration o f .10 or more: 
The MVA is authorized by law to suspend the drivers 
license or privilege o f anyone who drives with an 
alcohol level o f .10 o r more. This is a separate and 
distinct offense from  Driving Under the Influence 
and D riv ing W hile  Intoxicated . Under certain 
circumstances o r conditions, the driver may be 
eligible fo r a restricted license.

Refusal tO-Submit to .''.Chemical Test for Alcohol: 
Under Maryland law, a person who drives on any 
M ary land road o r highway is deemed to have 
consented to submit to an alcohol concentration test, 
A driver who refuses to submit may have his or her 
license suspended fo r a substantial period o f  time set 
by law.

Violation o f License Restrictions: A person who 
violates a license restriction is subject to suspension 
o r revocation. Any driver under 21 years o f age who 
d rives a fte r consum ing a lc oh o l is sub ject to 
suspension orrevocafon fo r violation o f  an automatic 
alcohol restriction.

Medical Advisory ioard: The Medical Advisory 
Board (M AB) mal.es determinations as to whether 
o r not a person suffers from a medical condition that 
may impair his o r her ability lo  drive, or may require 
some type o f  driving restriction such as mandatory 
use o f eye glasses o r a prohibition against drinking 
alcohol and driving. The OAH hears cases in which 
a driver appeals a MAB determination denying a 
drivers license due to a medical condition,
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law requires that all drivers maintain automobile 
insurance coverage. False certification o f insurance 
coverage may result in suspension or revocation o f a 
license.

Post Conviction Cases: In addition to the penalties 
that may be assessed by the courts, persons convicted 
o f certain traffic offenses, or o f accumulating points 
are subject to license suspension o r revocation. 
Exr.mples o f  these cases are listed below:

Drivine Under the Influence: A person found to have 
a blood alcohol content o f .07% is presumed, under 
Maryland lav/, to be guilty o f driving under the 
influence o f  aicohol (D U I). A person guilty o f DU I 
is subject to ar. administrative hearing fo r possible 
suspension o f  driving privileges.

D riv in a  While Intoxicated: A person with a blood 
alcohol content o f . 10% nr more is presumed, under 
M ary land  law , to be gu ilty  o f  d riv ing  w h ile  
intoxicated (D W I). Conviction o f such an offense 
automatically results in the assignment o f 12 points 
to a person's driving record, and subjects that person 
to a revocation o f his or her driver’s license or 
privilege to drive in Maryland. This individual is 
given the option o f requesting a hearing prior to the 
imposition o f those sanctions or accepting (hem 
without a hearing.

Points Assessed Against License: Under Maryland 
Law, points are assessed against a driver’s record for 
most traffic offenses. A driver who has a total o f  8 to 
11 points assessed against his or her record during a 
two-year period is subject to a license suspcrsion 
hearing. A driver who has had 12 points assessed 
during the same time period is subject to a license 
revocation hearing.

Miscellaneous Cases: Administrative hearings are 
also held fo r accidents involving fatalities, and 
complaints involving dealers and tradesmen.

Health and Mental Hygiene

The State o f  Maryland, through the Department o f 
Health and Mental Hygiene (DHM H ), is actively 
involved in the field o f health care. DHMH serves 
as a service provider, program administrator, and 
regulator o f  tho health care industry in Maryland.
The OAH adjudicates cases ranging from disputes 
over eligibility for medical assistance to the licens­
ing o f physicians and health care institutions. These 
cases involve all aspects o f the health care industry, 
including public and private health care providers.
The primary types o f hearings include:

involuntary Admissions to Mental Health Cate Facilitiesi 
The issue in these cases is whether o r not a person 
should be committed to in-patient care at a mental 
health facility. These cases represent the largest 
volume o f health-related hearings.

Medical Assistance Programs: OAH adjudicates 
disputes concern ing e lig ib i lity  fo r  medical 
assistance, the right o f recipients to certain benefits 
under the Program, and the right o f  health care 
providers to reimbursement under the Program.
These cases are the second largest volume o f  health 
related hearings.

Not Criminally Responsible - Release or Revocation; 
Hearings are conducted on the issue o f whether a 
court-committed individual should be released from 
a mental institution, o r i f  already conditionally 
released, returned. A recommendation is made by 
the Adm in istra tive Law Judge (A L J ) to the 
appropriate court.

Developmental Disabilities.* These cases involve 
hearings for admission to, or transfer between, state 
residential treatment centers for developmental^ 
disabled persons.

Board o f Physician Quality Assurance: These 
hearings often involve the denial, suspension, or 
revocation o f  a license to practice medicine fo r 
physicians, cardiac technicians, and other specified v y  
medical professionals. These are among the most G en x  
nnmnfcx n f cases hrniipht fo r hearing.
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Professional Licensing Boards; In addition to the 
Board o f Physician Quality Assurance, the OAH con­
ducts hearings for a variety o f other licensing boards, 
including the Board o f Social Work Examiners, the 
Board o f Nursing Hoinc Administrators, and the 
Board o f Dental Examiners,

Institutional Licensing OAH conducts hearings to 
determine whether certain institutions such as nurs­
ing homes and domiciliary care facilities should con­
tinue to be licensed.

Miscellaneous Cases: There are many other health 
related issues that result in requests fo r hearings. The 
more common ones include: Patient’s B ill o f  Rights 
- determining whether a long term care patient may 
be discharged from a nursing home; hearings under 
the Women. Infant, and Children food distribution 
program; and, Reimbursement hearings - appeals o f 
monetary charges levied against patients o r their 
families fo r services provided in DHMH facilities.

Human Resources

The Maryland Department o f  Human Resources 
(DHR ) is the implementing agency fo r a number o f 
federal and state welfare assistance programs, includ­
ing Food Stamps, Family Investment Program, Tem­
porary Cash Assistance, and those under the Social 
Services Administration.

The OAH hears contested cases relating to these vari­
ous programs. In addition, the OAH hears contested 
cases fo r the D H R ’s Child Support Enforcement 
Administration’s federal and state tax intercept and 
lottery intercept cases, and oral arguments relating 
to findings o f child abuse nnd neglect.

Details on these types o f hearings are presented 
below:

Tax Intercept and Lottery Intercept Appeals: The 
DHR ’s Child Support Enforcement Administration 
is entitled by law to intercept federal or state income 
tax refunds and winnings from the state lottery to meet 
child support requirements. These intercepts are done 
for both AFDC and non-AFDC cases, with intercepts 
fo r AFDC cases used to off-set program costs. The 
OAH becomes involved when a person who has had 
his or her tax refunds o r lottery winnings intercepted 
files an appeal and requests a hearing before an Ad­
ministrative Law Judge (A U ).

Child support collection agencies are also entitled by 
law to report delinquent accounts to consumer 
reporting agencies and to the M o to r Vehic le 
Adm inistration fo r suspension o f  an ob lig o r's  
Maryland d rive r's  license. The OAH conducts 
hearings pursuant to appeal requests in these matters.

The Family Investment Program (FIP): F IP  provides 
assistance fo r families with children while preparing 
program participants fo r independence. The F IP  as­
sistance consists o f  services and cash assistance to 
eligible individuals. The assistance program compo­
nents under F IP  include Welfare Avoidance Grants, 
Child Care and Medical Assistance, Temporary Cash 
Assistance, and alternative programs.
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Food Stanws: The Food Stamp program is a federally- 
funded program to ensure proper nutrition for low 
income households. The OAH holds hearings for 
contested cases in which an application fo r benefits 
has been denied, an allotment has been reduced or 
discontinued, o r a restoration o f benefits is being 
sought.

Social Services: The Social Services Administration 
o ffe rs a number o f public assistance programs, 
including family services, legal services, respite care, 
fo s te r care and adoption, and adult and child 
protective services. The OAH hears contested cases 
involving eligibility for, o r denial o f, services.

Child.Care Licensing: Maryland law requires that 
child care providers be licensed by the state. The OAH 
hears contested cases invo lv ing licensing and 
registration issues, as well as eligibility fo r day care 
subsidies (Purchase o f Care).

Child.Abuse and Nested: Under Maryland law, an 
individual named by the local Department o f Social 
Services in a finding o f indicated or unsubstantiated 
child abuse or neglect has a right to request an oral 
argument o r record review before an ALJ.
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Labor, Licensing & Regulation

The Maryland Department o f Labor, Licensing & 
Regulation (D LLR ) is charged with the occupational 
and professional licensing o f  individuals under 
D LLR  jurisdiction, and regulating certain industries 
(banking, consumer credit) as required by statute,

The OAH conducts hearings on certain contested 
eases in vo lv in g  the Home Im provem ent 
Commission, the Real Estate Commission and other 
D LLR  boards responsible fo r occupational and 
professional licensing.

Details on these hearings are presented below:

Occupational and Professional Licensing: The 
D iv is ion  o f  O ccupationa l and P ro fe ss ion a l 
Licensing within D LLR  regulates 17 trades and 
p ro fe ss ion s , ranging from  barbers and 
cosm eto log ists to fo reste rs, bay p ilo ts , and 
plumbers. Hearings re ferred to OAH invo lve 
regulatory charges brought against a licensee which 
can involve suspension or revocation o f a license.

Home Improvement Commission; Maryland Home 
Improvement Commission (M H IC ) cases involve 
regulatory actions against contractors who fail to 
obtain necessary licenses, perfo rm  w ork  o f  
unworkmanlike quality, abandon or fail to perform 
n contract, deviate from contract specifications, o r 
violate the home improvement law in some other 
manner. Homeowners fi lin g  claims fo r  poor 
workmanship may file a claim against the Home 
Improvement Guaranty Fund. This is a fund 
established by the MHIC to make monetary awards 
to homeowners to off-set the cost o f  repairing poor 
work performed by a contractor.

cases involve claims against a licensed broker or 
salesperson fo r violations o f  Ihe law regulated by 
the Com m ission . As w ith the M H IC , the 
Commission has established a Guaranty Fund 
against which claims can oe filed to compensate 
fo r losses suffered.

Maryland Occupational Safety and Health 
Commission (MOSH): MOSH is responsible fo r 
monitoring and ensuring work place safety conditions 
throughtout the State. The OAH hears cases in which 
MOSH has made a work place inspection and has 
charged an employer with violations o f work place 
safety and health codes.

Personnel

The State o f Maryland employs about 60,000 people 
state-wide in a variety o f jobs, both professional ond 
clerical. The Department o f Budget and Management 
(D BA M ), O ffice o f  Human Resources (O H R ) is 
responsib le fo r  formu lating and adm inistering 
policies relating to the state government work force. 
Separate personnel systems are maintained by the 
Deportment o f Transportation (Transportation Service 
Human Resources System orTSHRS), the University 
o f  Maryland System (U M S ), and Morgan State 
University (M SU ). The OAH is required by statute 
to hear certain contested cases involving actions taken 
by an em p loyee ’ s appointing authority  o r 
management. Details on the types o f cases heard arc 
presented below:

Suspensions: State employees may be temporarily 
suspended as a discip linary action, o r may be 
suspended pending final termination o f employment. 
State employees who protest such actions arc entitled 
to a hearing before an Administrative Law Judge 
(A U ).

Grievances: An employee who has a complaint with 
his o r her employer over the interpretation and 
application o f  State employee personnel ru les, 
regu la tions , and po lic ies , o r any o ther ru les , 
regulations, or policies over which management has 
control, may fi'e a grievance. A state agency must 
firs l try and resolve un employee grievance internally, 
but i f  this is not possible, then a hearing is held before 
an ALJ to resolve the grievance.

Removals: A  state agency may file  a notice o f 
termination against an employee fo r disciplinary 
reasons. Any employee who contests such an action 
is entitled to a hearing before an A U .

Reject ions on Probation: State employees are 
required to serve a probationary period when they 
first enter state employment. Any employee who docs 
not perform up to adequate standards may be released 
from state service before the probationary period expires.
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Rejection on Probation contested cases are heard by 
an A L ). Additionally, employees not within the state’s 
skilled o r professional services who are terminated 
may request a limited hearing before an ALJ.

Denial o f Increments arid Involuntary Demotions: 
State employees receive an annual performance 
evaluation. The results o f this evaluation are used to 
determine i f  an employee is entitled to an annual 
salary increment (known as a step increase) as a 
reward fo r good jo b  performance. Employees who 
are denied a salary increment may request a hearing 
before an ALJ. Additionally, employees who receive 
involuntary demotions may also request hearings.

N atu ra l Resources

The commercial and recreational uses o f  Maryland’s 
natural resources arc regulated by the Department 
o f  Natural Resources (D N R ). The OAH  hears 
licensing, permitting and regulatory action cases 
involving DNR. Details on the types o f cases heard 
are presented below:

Boat Excise Tax Assessments: DNR, by law, assesses 
a boat excise tax on vessels used prim arily  in 
Maryland. The OAH hears cases contesting whether 
Maryland is the state o f  principal boat use, thus 
bringing into question whether a vessel is covered 
by the excise tax, and cases contesting the valuation 
o f  a vessel fo r tax assessment purposes.

Tidal Fish License Revocation: Commercial tidal 
fishing in Maryland requires a license from D N R ’s 
Tidewater Administration. The OAH hears cases 
involving the suspension or revocation o f  such 
licenses.

M aster Hunting Guide Licensing: M ary land  
requires that master hunting guides be licensed by 
D N R ’ s W ild life  Service. The OAH hears cases 
involving the denial, revocation o r suspension o f a 
master hunting guide license.

Ovster Bottom Leasing: DNR  is empowered to lease 
submerged state land to private individuals fo r the 
cultivation o f shellfish . The OAH hears citizen 
protests pertaining to the issuance o f such leases.
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Hum an Re lations Commission

The State o f  M aryland ’ s Commission on Human 
Relations (C H R ) is responsible fo r investigating 
allegations o f  discrimination on the basis o f  age, sex, 
religion, race, color, national origin, marital status, 
fam ily status, and physical o r mental handicap.

When the CHR receives a complaint, an investigation 
is conducted to determine i f  probable cause fo r the 
complaint exists. I f  probable cause is found, the 
parties in vo lv ed  are then requ ired  to attempt 
conciliation o f  the complaint. I f  the parties arc unable 
to do so, the case then goes to hearing before an 
Administrative Law  Judge.

At the hearing, a ll testimony is under oath, and is 
transcribed by a court reporter. The case in support 
o f  the complaint is presented by the CHR's General 
Counsel.

The most common types o f  discrim ination cases 
in vo lv e  pub lic accom m odations, em p loym ent, 
and housing.
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Department of the Environment

The M ary land Departm ent o f  the Environm ent 
(M D E ) regulates activities affecting the environment 
in Maryland. This includes air and water pollution, 
hazardous and solid waste management, radiation, 
and toxic substances. OAH V,« ars both environmental 
enforcement and permit cases, and its Administrative 
Law  Judges have the authority to issue proposed 
orders including recommended sanctions consisting 
o f  monetary penalties. The types o f  hearings held 
include:

Hazardous <& Solid Waste Management: Cases heard 
in this area include o il po llu tion  contro l, illega l 
d ischarge o r handling o f  con tro lled  hazardous 
substances, and permit activities relating to industrial 
discharges, groundwaterdischarges. sludge handling, 
and landfill activities.

Water M anagement: The O A H  hand les cases 
pertain ing to municipal and p rivate (inc lud ing 
industria l) wastewater discharge perm itting and 
enforcement. The OAH holds permit hearings on 
behalf o f local health departments fo r on-site sewage 
disposal and private well construction. These permits 
are required fo r the installation o f private residential 
waste disposal systems and construction o f wells, and 
can be a prerequisite fo r obtaining local building 
permits.

The OAH  hears contested cases in vo lv ing  the 
issuance o f  permits fo r  a wide variety o f activities 
including the mining o f  coal and nonfucl minerals, 
waterway and dam construction, the appropriation 
and use o f surface and ground water, and the dredging 
and filling o f  wetlands. Permittees in such cases may 
be ind iv idua l landow ners o r la rge deve lopers , 
municipalities, o r other state agencies. The OAH also 
hears enforcement cases involving these activities.
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Inmate Grievance Office

Inmates confined to a Maryland correctional facility 
may initiate legal action against the D iv is ion  
o f  Correction. Examples o f  cases heard by OAH 
include:

PlQPem Grievances: An inmate may initiate an 
action a lleg ing  that co rrec tion a l personne l 
negligently destroyed or improperly confiscated his 
personal property. The Grievant may seek the return 
o f the property, or monetary compensation.

Disciplinary Actions: Inm ates who v io la te  
institutional rules and regulations are subject to 
disciplinary action, which might include loss o f  
privileges or loss o f “ good time" credits. Inmates 
may appeal those convictions to OAH.

Q lhen  Inmates may initiate actions alleging a 
physical injury received while in custody, a violation 
o f constitutional rights, improper calculation o f 
sentence, o r v io la tion  o f  app licab le laws o r 
regulations by correctional officials. These hearings 
may invo lve  com plex lega l issues in vo lv ing  
numerous State and fede ra l appe lla te  court 
decisions.

A ir M anagement: M D E ’ s A ir Management 
Adm inistration enforces regu lations to con tro l 
emissions from srationary and mobile sources. The 
OAH adjudicates contested cases where stack o r other 
em issions have v io la ted  laws and regu la tions 
governing air quality, o r where a proposed permit 
limiting emissions is in dispute. OAH also hears 
alleged violations o f the Maryland Radiation Act and 
the lead abatement law.

Sediment & Stormwater Management: These cases 
involve the violation o f  laws and regulations covering 
6ediment and stormwater controls.
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Department of Education and 
Maryland Insurance Administration

Department of Education

State Board o f Education: These cases involve student 
expulsions, teacher dismissals, school boundary 
disputes, student transfer requests, and collective 
bargaining disputes.

Superintendent o f Schools: These cases invo lve 
appeals from revocation or suspension o f  teaching 
credentials fo r such things as fraudulent credentials 
o r child abuse.

Special Education: These cases involve disputes 
concern ing the iden tifica tion , eva luation  and 
educational placement o f  students with disabilities. 
OAH also offers mediation o f  these cases.

Division o f Rehabilitation Services; OAH conducts 
hearings on the appeals o f the initial determinations 
made by the Division o f Rehabilitation Services and, 
when requested, provides mediation services fo r the 
Division.

Maryland Insurance Administration

The OAH conducts hearings involving the proposed 
cancellation and non-renewal o f automobile liability 
and homeowners’ insurance policies. The OAH also 
hears cases involving disciplinary action taken by the 
Maryland Insurance Administration against licensed 
insurance companies or agents.

Insert M

Miscellaneous Agencies

Office o f  the Attorney General: The OAH conducts 
hearings on behalf o f the Consumer Protection D iv i­
sion in cases concerning problems with health clubs 
and spas, and automobile repair facilities. The °  A H 
issues proposed decisions in these cases; final deci­
sions are made by the Director o f the Consumer Pro­
tection Division. The OAH also hears cases fo r the 
Securities Division involving alleged violations o f 
the Maryland Securities Act.

Department of. Budsel.tk.M ai.meme.ntL The OAH 
conducts hearings on the interception o f  tax refunds 
as recoupment o f  debts owed to certain state 
agencies. These cases may include unemployment 
benefit overpayments, Food Stamp fund recoveries, 
and debts owed to the Higher Education Loan 
Corporation.

Board o f Public Works: The OAH conducts hearings 
in cases involving the suspension or debarment o f  a 
contractor from participating in state contracts. The 
OAH issues proposed decisions in these cases.

Maryland State Retirement & Pension Systems; The 
OAH hears cases, and issues proposed decisions, 
invo lv ing the appeal o f  a denial o f  ordinary or 
accidental pension benefits in both disability and 
nondisability related retirement cases.

Office o f the Secretary o f State: The OAH may 
hear cases involving charitable organizations that 
fail to register as a fundraising charity, have a false 
reg istra tion , o r are denied an app lication fo r  
registration. The OAH also hears cases on behalf o f 
theSecretary o f  State involving condominium and 
timeshare registration.

Public Information Act

Applicable to nearly every Slate agency, these cases 
involve the denial o f access to public records and/or 
corrections o f records. There is jo int jurisdiction with 
the Circuit Court.
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