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Welcome to the
Office of Senator
Frank Murkowski

For Immediate Release

ANTI-SPAM BILL INTRODUCED TO SOLVE
A NATIONAL INTERNET PROBLEM

WASHINGTON - Senators Frank Murkowski (R-AK),
Robert Torricelli (D-NJ), Conrad Burns (R-MT), and Harry
Reid (D-NV) today introduced the Inbox Privacy Act to
address the growing concerns of Internet consumers over the
issue of junk email, or spam.

"Internet consumers nationwide have been speaking out
against the growing flood of unwanted and fraudulent e-mails
in the inboxes. It's time that we had a nationwide solution to
this problem. E-mail shouldn't be a way for every huckster to
sell the Brooklyn Bridge," Murkowski noted.

Senator Torricelli added, "Accessing the Internet should
not be an invitation for every shyster in the world to beat
down your door with junk e-mail. American consumers
deseive a level of privacy and protection and oui legislation
provides it to them."

Junk e-mail burdens Internet consumers by shifting
delivery costs onto consumers, particularly in rural areas like
Alaska where a connection to the Internet often requires a
long distance call.

The Inbox Privacy Act would require e-mail marketers to
honestly identify themselves, honor consumer remove
requests, and allow Internet domain owners to set up
electronic "stop signs" to give domain owners the ability to
block unwanted solicitations. In order to allow the Internet
consumer to have the ultimate choice, unsolicited e-mails
could be sent to those who still wish to receive such
solicitations. Internet Service Providers, state attorney
generals, and the Federal Trade Commission would have the
authority to seek up to $50,000 per day in damages.

The legislation has been referred to the Senate
Commerce Committee where hearings will be held later this
year. Similar legislation was passed by the Senate in the
105th Congress by a vote of 99-0 although a final conference
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between the House and Senate could not be scheduled prior
to adjournment.

Senator Torricelli also noted that "Our legislation
continues to allow legitimate uses of e-mail, but empowers
consumers and Internet service providers to eliminate the
unwanted e-mail they receive."

Comments on the bill can be made to
spamfree@ murkowski.senate.gov.
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106ti-1 CONGRESS
1st Session

To regulate the transmission of unsolicited commercial electronic mail on
the Internet, and for other purposes.

IN TPIE SENATE OF THE UNITED STATES

March 25, 1999

Mr. Murkowski (for himself, Mr. Torricelli, Mr. Burns, and Mr. Reid)
introduced the following bill; which was read twice and referred to the
Committee on Commerce, Science, and Transportation

A BILL

To regulate the transmission of unsolicited commercial
electronic mail on the Internet, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives ofthe United States ofAmerica in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Inbox Privacy Act of
5 1999”.

6 SEC. 2. TRANSMISSIONS OF UNSOLICITED COMMERCIAL
7 ELECTRONIC MAIL.

8 (@) Prohibition on Transmission to Persons

9 Declining Receipt —
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(1) In general.—A person may not initiate
the transmission of unsolicited commercial electronic
mail to another person if such other person submits
to the person a request that the initiation of the
transmission of such mail by the person to such
other person not occur.

(2) Form of request.—A request under
paragraph (1) may take any form appropriate to no-
tify a person who initiates the transmission of unso-
licited commercial electronic mail of the request, in-
eluding- an appropriate reply to a notice specified in
subsection (d)(2).

3) Constructive authorization.—

(A) In general —Subject to subpara-

graph (B), for purposes of this subsection, a

person who secures a good or service from, or

otherwise responds electronically to an offer in

a commercial electronic mail message shall be

deemed to have authorized the initiation of

transmissions of unsolicited commercial elee-
tronic mail from the person who initiated trans-
mission of the message.

(B) NO AUTHORIZATION FOR REQUEST
for termination.—A reply to a notice speci-

fied in subsection (d)(2) shall not constitute au-
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thorization for the initiation of transmissions of
unsolicited commercial electronic mail under
this paragraph.

(b) Prohibition on Transmission to Domain

Owners Declining Receipt —

(1) In general.—EXxcept as provided in para-
graph (2), a person may not initiate the trans-
mission of unsolicited commercial electronic mail to
any electronic mail addresses seived by a domain if
the domain owner has elected not to receive trans-
missions of such mail at the domain in accordance
with subsection (c).

(2) Exceptions.—The prohibition in para-
graph (1) shall not apply in the case of the fol-
lowing:

(A) A domain owner initiating  trans-
missions of commercial electronic mail to its
own domain.

(B) Any customer of an Internet service
prowdei* or interactive computer seivice pro-
vidcr included on a list under subsection
(c)(3)(C).

(c)Domain-wide opt-out system —

*S 769 IS
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(1) In general —A domain owner may elect
not to receive transmissions of unsolicited commer-
cial electronic mail at its own domain.

2 Notice of election —-A domain owner
making an election under this subsectionshall—

(A) notify the Federal Trade Commission
of the election in such form and manner as the
Commission shall require for purposes of sec-
tion 4(c); and

(B) if the domain owner is an Internet
service provider or interactive computer service
provider, notify the customers of its Internet
service or interactive computer service, as the
case may be, in such manner as the provider
customarily employs for notifying such cus-
tomers of matters relating to such seivice, of—

(i) the election; and
(i) the authority of the customers to
make the election provided for under para-

graph (3).

(3) Customer election to continue re-
CEIPT OF MAIL—

(A) Election.—Any customer of an
Internet seivice provider or interactive com-

puter seivice provider receiving a notice under

S 769 IS
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paragraph (2)(B) may elect to continue to re-
ceive transmissions of unsolicited commercial
electronic mail through the domain covered by
the notice, notwithstanding the election of the
Internet service provider or interactive com-
puter sendee provider under paragraph (1) to
which the notice applies.

(B) Transmittal of majl—An Internet
service provider or interactive computer service
provider may not impose or collect any fee for
the receipt of unsolicited commercial electronic
mail under this paragraph (other than the
usual and customaiy fee imposed and collected
for the receipt of commercial electronic mail by
its customers) or otherwise discriminate against
a customer for the receipt of such mail under
this paragraph.

(C) List of customers making elec-
tion.—

(i) Requirement.—An Internet serv-
ice provider or interactive computer service
provider shall maintain a list of each of its
current customers who have made an elec-

tion under subparagraph (A).
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(i) Availability of list— Each
such provider shall make such list available
to the public in such form and manner as
the Commission shall require for purposes
of section 4(c).

(i) Prohibition on fee.— A pro-
Adder may not imposeor collect any fee in
connection with any action taken under
this subparagraph.

(d) Information To Be Included in AlIl Trans-
missions— A person initiating the transmis. on of any
unsolicited commercial electronic mail message shall in-
elude in the body of such message the following informa-
tion:

(1) The name, physical address, electronic mail
address, and telephone number of the person.

(2) A clear and obvious notice that the person
will cease further transmissions of commercial elec-
tronic mail to the recipient of the message at no cost
to that recipient upon the transmittal by that recipi-
ent to the person, at the electronic mail address
from which transmission of the message was initi-
ated, of an electronic mail message containing the

word “remove” in the subject line.

S ™IS
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(e) Routing Information.—A person initiating the
transmission of any commercial electronic mail message
shall ensure that all Internet routing information con-
tainec! in or accompanying such message is accurate, valid
according to the prevailing standards for Internet proto-
cols, and accurately reflects the routing of such message.
SEC. 3. DECEPTIVE ACTS OR PRACTICES IN CONNECTION

WITH SALE OF GOODS OR SERVICES OVER
THE INTERNET.

(@) Authority to Regulate —

(1) In GENERAL.— The Federal Trade Commis-
sion may prescribe rales for purposes of defining
and prohibiting deceptive acts or practices in connec-
tion with the promotion, advertisement, offering for
sale, or sale of goods or services on or by means of
the Internet.

(2) Commercial electronic mail.— The
rales under paragraph (1) may contain specific pro-
visions addressing deceptive acts or practices in the
initiation, transmission, or receipt of commercial
electronic mail.

(3) Nature of violation.—The rules under
paragraph (1) shall treat any violation of such rules
as a violation of a rale under section 18 of the Fed-

era! Trade Commission Act (15 U.S.C. 57a), relat-

es 769 is
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1 ing to unfair or deceptive acts or practices affecting

2 commerce.
3 (b) Prescription.—Section 553 of title 5, United

4 States Code, shall apply to the prescription of any rales

5 under subsection (a).

6 SEC. 4. FEDERAL TRADE COMMISSION ACTIVITIES WITH

7 RESPECT TO UNSOLICITED COMMERCIAL
8 ELECTRONIC MAIL.

9 (a) Investigation —

10 (1) In general.—Subject to paragraph (2),
11 upon notice of an alleged violation of a provision of
12 section 2, the Federal Trade Commission may con-
13 duct an investigation in order to determine whether
14 or not the violation occurred.

15 (2) Limitation— The Commission may not
16 undertake an investigation of an alleged violation
17 under paragraph (1) more than 2 years after the
18 date of the alleged violation.

19 (3) Receipt op notices— The Commission
20 shall provide for appropriate means of receiving no-
21 tices under paragraph (1). Such means shall include
22 an Internet web page on the World Wide Web that
23 the Commission maintains for that purpose.

24 (b) Enforcement Powers.—If as a result of an in-

25 vestigation under subsection (a) the Commission deter-
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mines that a violation of a provision of section 2 has oc-
curred, the Commission shall have the power to enforce
such provision as if such violation were a violation of a
rale prescribed under section 18 of the Federal Trade
Commission Act (15 U.S.C. 57a), relating to unfair or de-
ceptive acts or practices affecting commerce.

(c) Information on Elections Under Domain-
Wide Opt-Out System —

(1) Initial site for information.— The
Commission shall establish and maintain an Internet
web page on the World Wide Web containing infor-
mation sufficient to make known to the public for
purposes of section 2 the domain owners who have
made an election under subsection (c)(1) of that sec-
tion and the persons who have made an election
under subsection (c)(3) of that section.

(2) Alternative site.—The Commission may
from time to time select another means of making
known to the public the information specified in
paragraph (1). Any such selection shall be made in
consultation with the members of the Internet com-
munity.

(d) Assistance of other Federal Agencies —

Other Federal departments and agencies may, upon re-

*S 759 is
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quest of the Commission, assist the Commission in car-
lying out activities under this section.
SEC. 5. ACTIONS BY STATES.

(@) In General —Whenever the attorney general of
a State has reason to believe that the interests of the resi-
dents of the State have been or are being threatened or
adversely affected because any person is engaging in a pat-
tern or practice of the transmission of electronic mail in
violation of a provision of section 2, or of any rule pre-
scribed pursuant to section 3, the State, as parens patriae,
may bring a civil action on behalf of its residents to enjoin
such transmission, to enforce compliance with such provi-
sion or rule, to obtain damages or other compensation on
behalf of its residents, or to obtain such further and other
relief as the court considers appropriate.

(b) Notice to Commission.—

(1) Notice.—The State shall serve prior writ-
ten notice of any civil action under this section on
the Federal Trade Commission and provide the
Commission with a copy of its complaint, except that
if it is not feasible tor the State to provide such
prior notice, the State shall sei"ve written notice im-

mediately after instituting such action.

S 759 IS
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(2) Rights op commission—On receiving a
notice with respect to a civil action under paragraph

(1), the Commission shall have the right—

(A) to intervene in the action;

(B) upon so intervening, to be heard in all
matters arising therein; and

(C) to file petitions for appeal.

(c) Actions by Commission.—Whenever a civil ac-
tion has been instituted by or on behalf of the Commission
for violation of a provision of section 2, or of any rule
prescribed pursuant to section 3, no State may, during
the pendency of such action, institute a civil action under
this section against any defendant named in the complaint
in such action for violation of any provision or rule as al-
leged in the complaint.

(d) Construction.— For purposes of bringing a civil
action under subsection (a), nothing in this section shall
prevent an attorney general from exercising the powers
conferred on the attorney general by the laws of the State
concerned to conduct investigations or to administer oaths
or affirmations or to compel the attendance of witnesses
or the production of documentary or other evidence.

() Venue,; Service of Process.—Any civil action
brought under subsection (a) in a district court of the

United States may be brought in the district in which the

*S 759 is
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defendant is found, is an inhabitant, or transacts business
or wherever venue is proper under section 1391 of title
28, United States Code. Process in such an action may
be served in any district in which the defendant is an in-
habitant or in which the defendant may be found.

(f) Definitions.—In this section:

(1) Attorney general.—The term “attorney
general” means the chief legal officer of a State.
(2) State—The term “State” means any

State of the United States, the District of Columbia,

Puerto Rico, Guam, American Samoa, the United

States Virgin lIslands, the Commonwealth of the

Northern Mariana lIslands, the Republic of the Mar-

shall Islands, the Federated States of Micronesia,

the Republic of Palau, and any possession of the

United States.

SEC. 6. ACTIONS BY INTERNET SERVICE PROVIDERS AND
INTERACTIVE COMPUTER SERVICE PRO-
VIDERS.

(@) Actions Authorized.—In addition to any other
remedies available under any other provision of law, any
Internet service provider or interactive computer service
provider adversely affected by a violation of section

2(b)(1) may, within 1 year after discovery of the violation,

S 759 iS
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2 against a person who violates such section.
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(b) Retief.—

(1) In general.—AnN action may be brought

under subsection (a) to enjoin a violation referred to

in th

at subsection, to enforce compliance with the

provision referred to in that subsection, to obtain

damages as specified in paragraph (2), or to obtain

such

further and other relief as the court considers

appropriate.

S ™is

(2) Damages.—

(A)In general.—The amount of dam-
ages in an action under this section for a viola-
tion specified in subsection (a) may not exceed
$50,000 per day in which electronic mail consti-
tuting such violation was received.

(B) Relationship to other dam-
ages—Damages awarded under this subsection
for a violation under subsection (a) are in addi-
tion to any other damages awardable for the
violation under any other provision of law.

(C)Ccost and fees.—The court may, in
issuing any final order in any action brought
under subsection (a), award costs of suit, rea-

sonable costs of obtaining service of process,
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reasonable attorney fees, and expert witness
fees for the prevailing party.

() Venue; Service of Process.—-Any civil action
brought under subsection (a) in a district court of the
United States may be brought in the district in which the
defendant or in which the Internet service provider or
interactive computer seivice provider is located, is an in-
habitant, or transacts business or wherever venue is prop-
er under section 1391 of title 28, United States Code.
Process in such an action may be seived in any district
in which the defendant is an inhabitant or in which the
defendant may be found.

SEC. 7. PREEMPTION.

This Act preempts any State or local laws regarding
the transmission or receipt of commercial electronic mail.
SEC. 8. DEFINITIONS.

In this Act:

(1) Commercial electronic mail—The
term “commercial electronic mail” means any elec-
tronic mail or similar message whose primary pur-
pose is to initiate a commercial transaction, not in-
eluding messages sent by persons to others with
whom they have a prior business relationship.

(2) Initiate the transmission.—

5 7GD IS
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(A) In general—The term “initiate the
transmission”, in the case of an electronic mail
message, means to originate the electronic mail
message.

(B) Exclusion.—Such term does not in-
elude any intervening action to relay, handle, or
otherwise retransmit an electronic mail mes-
sage, unless such action is carried out in ii.ten-
tional violation of a provision of section 2.

(3) Interactive computer service pro-
vider — The term “interactive computer seivice
provider” means a provider of an interactive com-
puter sendee (as that term is defined in section
230(e)(2) of the Communications Act of 1934 (4"
U.S.C. 230(e)(2)).

(4) Internet—The term “Internet” has the
meaning given that term in section 230(e)(1) of the

Communications Act of 1934 (47 U.S.C. 230(e)(1)).

@)
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Sponsor Statement for CSSSHB 409 (HES)

HB 409 is a modest step towards recognizing a grandparent’s interest in being involved
in a process that affects their grandchildren. 1f a grandparent requests to be part of the
process, HB 409 requires the department to notify them of upcoming custody hearings
and provides grandparents with the opportunity to be heard at child in need ofaid and

delinquency hearings.

Over the past couple of sessions the legislature has focused considerable effort on making
our child protection and custody procedures more open, responsive and, hopefully more
responsible. We have given foster parents more input and the right to be heard in
treatment and placement decisions and we have encouraged more efficient placement

procedures.

We believe this bill will result in more infonned decisions about the treatment and
placement of Alaska’s abused and neglected children. Additionally we believe this
measure will increase the likelihood of children being placed with relatives who may not
have otherwise been located, much less considered.

There will be cases where a grandparent is not a suitable option for child placement, but
ideally, this bill will encourage the department, and parents, to consider grandparents
more frequently as a the prefened placement option for children in need.

Please feel free to contact my office with questions or concerns.
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Otatv”xenis Rights Orffa

Anchorage Chapter

The Grandparents Rights Organization is very pleased with HB 409.

This Bill allows grandparents to have the opportunity to be involved in
the hearings held by the state in cases involving our grandchildren. This
Is a very important procedure for the Courts & DFYS to be able to
properly establish what is in the “Best Interest of the Child”. For the
benefit of everyone concerned we consider “Best Interest of the Child”
as described in AS 25.24.150(c)(l-9) (attached).

Course of our concern is what steps will be made to ensure that the State
will follow these Statutes. As things stand now they often do not follow
the statutes that currently exist. They need to be held accountable for
their actions as we are.

According to the Article in “Parade” of the ADN, Sunday 3/26/200
there are 3.9 million children in the US living in homes maintained by
their grandparents. That is 5.5% of all children under 18 years of age in
the US. But those grandparents get paid less than 50% (if anything) of
what a foster parent receives, thus saving the state over 50% on every
grandchild that is with a grandparent. Some grandparents would need
help, but most just want their grandchildren.

So money (as Ms. Langdon pointed out) is one reason we feel it would
be beneficial to find a grandparent of a grandchild that is taken into
State custody. How much is a child’s life worth?

P.IVJ.B, #440,205 E. Dimond, Anchorage, AK 99515
Phone 907-563-9129 or 907-243-6620 Fas 907-243-5565
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House Liilxjr & Commerce
Committee

House Economic Development & Tourism

Spectel commitiee Representative Sharon Cissna
Sponsor Statement

House Bill 413

"An Act relating to intensivefamily preservation services;
andprovidingfor an effective date."

HB 413 allows the Department of Health and Social Services to make available an
intensive intervention effort prior to the removal of children from their parents to state
custody when the family is in crisis. The program is based on a model successfully used
by Washington State since 1974 called Homebuilders.

Homebuilders is a comprehensive program that intervenes in a family's moment of crisis,
when other efforts have been tried and failed. It applies to a child or children who are in
imminent risk of unnecessary placement but are not in danger of imminent risk of harm if

they stay with their family.

* Homebuilders in Washington State has been very successful and in 1982
published an 88% success rate* among participants in the project.

» The program is cost effective. In 1986, the cost of the Washington State
Homebuilders was $2,600 per child per year. The cost of foster care placement
was $7,186 per child per year. The cost of group home placement was $22,373
per child per year. This does not begin to take into consideration how much it
costs the state to put a child in an institution, nor increased costs in Alaska.

Homebuilder's success is built on the following program characteristics:

* Immediate response (within 24 hours) by a caseworker or caseworker team;
® 24-hour-a-day availability of the same caseworker for up to 6 weeks;
» Seivice delivery by the same caseworker in small caseloads (2 families per worker or

6 families per team); and
» Approximately 15 hours of intensive home seivice provided by the same caseworker

each week.

HB 413 allows funding of one position to research Federal and other funding sources for
the program in Alaska, ine benefit of this position's research would be finding
additional non-GF monies to benefit the budgets of othei programs as well.

"Based on how long the child stays in their home after the program is terminated.


http://www.lcgis.stalc.ak.us/honic/liousc/scissna.htnil

STATE OF ALASKA
2000 LEGISLATIVE SESSION

Revision Dato/Timo (Noto if correction):

FISCAL NOTE
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TOTAL
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ANALYSIS: (Attach a separate page if necessary)

As mitten, this legislation creates a significant workload for DFYS. It requires the agency to seek outside funding for program
development and delivery, to develop outcome measures, to monitor grantees and internal sendee units to ensure compliance,
and to produce a comprehensive study in approximately 18 months. These activities will require the creation of a new Range
20 program coordinator position in the DFYS central office. Title IV-E may fund a portion of the position, based on the
activities of the position and the percentage of children in custody that are Title I\V-E eligible. Based on historical
reimbursement rates, this position will be approximately 72% state funded and 28% 1V-E funded.

Prepared by:
Division:

(if A
~  Approved by Commissioner:
Agency:

Theresa Tunoury, Director Phone: 465-3191
, Family~mfl Youth Scryici ate/Timo: 3/14/00 3:25 PM
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ANALYSIS (cont.):

A breakdown of projected implementation costs of this bill follows.

Funding percentage: GF 72%; Federal 28%.

Expenditure Analysis:

Personal Services 71000
Sub-total Personal Services:

Travel 72000:
Sub-total Travel:

Contractual Services:

Telephone (monthly basic & long distance)
Leose space for new employee:

Sub-total Contractual Services:

Supplies:
Office supplies:

Equipment: (for new positions)

Computer

Telephones/communication equipment:
Desk & office chairs:

Subtotal Equipment:

Total
Funding:

General Fund
Federal

Annual Cost
FYO1

67.1

67.1

5L5
2.5

1.6

3J.
4.7

80.3

57.8
22.
80.3

[4)]

Page

BILL NO. HB 413

Annual Cost
FYO2 - FYOG

2

57.1
67.1

2)>
2.5

1.6
aj.
4.7

0.5

0.0
0.0
0.0
0.0

74.8

53.8
20.9
74.8

of



TONY KNOWLES, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES
P.0.BOX 110601

JUNEAU, ALASKA 99611-0601
PHONE: (907)465-3030

OFFICE OF THE COMMISSIONER FAX: (907) 465-3066

April 3, 2000

Honorable Sharon Cissna
Alaska Legislature

State Capitol Room 420
Juneau, Alaska 99801-1182

Dear Representative Cissna:

I am writing in support of your proposed legislation, House Bill 413, which relates to providing
intensive, up-front services for families who are experiencing a crisis which may result in the
Department of Health and Social Services taking custody of their children.

As we have discussed, | believe that the passage of HB 413 and the development of a program
(initially a pilot) to serve such families would be beneficial to Alaska’s children and families. It
has the potential to keep families together, which is always the Department's first goal. Addi-
tionally, it could save the State money in the long run by preventing removal of children from
their homes and being placed in the foster care system.

The number of children in the Department’s custody placed in out-of-home care has grown
significantly over the last few years. For example, in January 1994, 1,250 children were placed
in out-of-home care, in January 1998 the number was nearly 1,600, and in January 2000, there
were 2,150 children in out-of-home care. The increasing numbers illustrate a real need for
additional services to assist families who are on the brink of State intervention.

We do have existing services, but they are not adequate to meet the staggering demand and the
funding for these programs is limited. The model you are suggesting, which puts intensive
efforts up-front before removal is necessary, has worked well in other states, and | believe would
reduce the overall number of children the Department has to remove from their homes. Of
course, our mandate to intervene and protect children and provide out-of-home care will not
change, but by giving families access to intensive, up-front services, our removal rate would
likely decline and less children would need to be placed in State’s custody.

The Division of Family and Youth Services would need a coordinator to seek federal and other
funding streams for the program and to start up and monitor a pilot program. A primary duty of
this position would be to determine the feasibility of the State to secure a IVE waiver to redirect

prtntod on locyclod pnpor
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Representative Cissnha
April 3, 2000
Page Two

federal dollars now spent on foster care to in-home support. Such a waiver, if feasible, could
redirect millions of dollars to the in-home support efforts. 1 believe the investment would be

well worth the potential benefit.

Again, Representative Cissna, thank you for putting forth this thoughtful bill to help families stay
together during a period of crisis. While this would not be a panacea and work for all families
with whom the Department is involved, it could benefit many. The Department of Health and
Social Services supports HB 413 and very much appreciates your commitment and efforts to
better serve Alaska’s children and families.

Sincerely,

Commissioner
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Program Characteristics

®LImited to children at imminent risk
of unnecessary placement

®Immediate response (within 24 hours)

©Highly flexible scheduling (24-hour,
7-day per week availability)

©Small caseloads (2 families)

®lIntensive intervention (5-20 hours per
week as needed)

®Services delivered In client’s home
and community

®Time-limited and brief (4-6 weeks)

©"Hard” and “soft” services delivered by
a single worker (with safety backup)

®Ecological approach (works with the
family and community interaction)

®Goal-oriented, with “limited”
objectives



Characteristics of the Homebuilders Model

Accessibility

® Immediate response to referral

® 24-hour-a-day availability

« Maximum caseload of two families

® Services located in the natural environment

Flexibility
 Wide range of services available

c Services responsive to client values and lifestyles
« Appointments scheduled at convenience of clients

Accountability

© Cost-effective studies

© Comparison group studies

© Measures of treatment effectiveness
« Auditors and outside evaluations
 Performance-based contracts

® Client feedback

 Referring-agent feedback

® Staff evaluations



Values and Beliefs

®Children need families
©Child’s safety first concern

©Most family members really care
about each other

©l'roubled families want to
change

CEverybody iIs doing the best they
can do at the time

@A crisis Is an opportunity for
change

®lnappropriate intervention can
do harm

e Power for change resides in the
family



evaluation Measures

ODbjective
©Safety

®Prevention of unnecessary
placement

®Improved family functioning

®Cost effectiveness

Subjective
©Client satisfaction
©Satisfaction of referral sources
®Satisfaction of funding sources

®Opinion of services community
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P.O. Box 230029

M JL Anchorage, AK. 99523
Fax (907) 346-8345

Phone (907) 346-2474
S E R V | C E S Toll Free (877) 904-2474
Marjorie T. Linder, M.A., C.R.C.
mtlservices@gci.net
March 29, 2000

Representative Pete Kott

Chairman of House Judiciary Committee
State of Alaska

Juneau, AK

Dear Representative Kott:

RE: HB 0419 - Section 7 (r)

lam Marjorie Linder, a vocational rehabilitation counselor in the workers’ compensation
system. ( served on the WCCA in 1988 and helped draft Section .041 of the current
law. Because of my past involvement, 1 offer a unique perspective. | know that 1had
good intentions with these law changes, but, like Frankenstein, | helped to create a
monster.

In 1988, there was the perception that the law was unbalanced in favor of injured
workers. Premiums were on the rise. Thus, the law was overhauled and, since then,
employers have enjoyed a 41.5% reduction in premiums, according to the recent
legislative audit. It is clear that there is no crisis for employers.

Unfortunately, injured workers have paid the price for their employers' tremendous
savings in workers’ compensation insurance. Today, only 300 out of 28,000 workers
injured each year qualify for the reemployment benefit. Both a laborer and an office
worker receive as little as $.9450 for a hemiated disc despite the disparate ways that
injury' affects them. The reemployment benefit attempts to assist the laborer to leam to
earn a living again because he, unlike the office worker, can’t return to his job.

Workers with no ratable impairment are ineligible for retraining. This affects office
workers, cannery' workers, and others with repetitive stress injuries to their forearms, for

instance.

Young Slope workers who are able to return to work at the fast foods job they held in
high school are ineligible for the benefit. The wage disparity does not matter.

Workers whose job is described inaccurately with physical demands that are lower than
the actual job are also found ineligible.


mailto:mtlservices@gci.net
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Instead of curing such problems with the present Act, Section 7 (r) of HB 419 seeks
to further restrict access to retraining for injured workers. It “allows” workers to
forfeit their reemployment benefits before they know whether they will need them
and before they know how much they are worth to them. Once they have signed on
the dotted line, they can not retract tbeir waiver if they find they are unable to
return to work or continue to work because of tlieir injuries.

With no legal advice or explanation from anyone other than their claims adjusters,
workers who don’t typically read what they sign, who can’t speak English, who are
functionally illiterate, or who are on pain pills will sign these affidavits “as a matter
of course” —a paper sandwiched among others.

At present, worke >can already waive their benefit, but only after they reach medical
stability, after they understand that the value of the benefit they are forfeiting, and after
they have legal advice or advice from the workers’ compensation board to assure they
understand exactly what they are waiving. Unless they have signed a compromise and
release, they can also retract their waiver if they fmd their new physical limitations
prevent their ability to work. Under the present act, the reemploj'ment benefit for
uncooperative workers can easily be controverted. No law changes need occur to make
sure the reemployment benefit is voluntary. The mechanism for waiving the benefit
is already in place without the passage of Section 7 (r ). At this writing, there is
nothing to prevent a worker from opting to accept his PPl award and do his own
thing after he reaches medical stability. UNDER THE CURRENT ACT, THE
REEMPLOYMENT BENEFIT IS VOLUNTARY!

Section 7 (r) invites numerous negative consequences:

e The waiver’s irrevocability will encourage numerous legal challenges. Like the
Miranda warning has done, this waiver will tie up the legal system for years to come.
That litigation will cost the State of Alaska money.

Workers with no way to earn a living will lose their homes, their savings, and their
buying power. That will hurt, not help Alaskan businesses.

e Section 7 (r) of this law is a veiled attempt by the insurance industry to get the State
to supplement the benefits for which they collect premiums. Injured workers not
adequately served by the comp system will be forced to obtain financial support for
themselves from Public Assistance, medical benefits for themselves and their families
through Medicaid, and retraining through DVR. That will cost the State of Alaska

money.

» Astime passes and their resources decrease, injured workers who are able, will accept
inappropriate employment and put themselves, their co-workers, and their next

employer at risk. All of us will suffer.
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» If workers waive the benefit and their waiver is irrevocable, then subsequently find
that they can not work, they may be eligible to be declared permanently and totally
disabled. Employers will pay for a lifetime of benefits that could have been over in
two years.

Therefore, | urge you to remove Section 7 (r ) from HB 419 to protect the people of
Alaska and the State budget. One life is a precious thing to waste.

Yours truly,

Marjorie T. Linder, M.A., CRC
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Representative Norm Rokeberg
716 West 4th Avenue Received

Anchorage, AK 99501
APR 0 3 2000

Re: House Bill 4194
Representative Rokeburg:

I am an attorney who practices workers compensation law. 1 have had
the opportunity to review House Bill 419 regarding changes to the
current workers® compensation act.

I have some serious concerns about section 7 of the bill. This
provision provides that an employee can waive his right to re-
employment benefits without approval by the Alaska Workers*
Compensation Board required by AS 23.30.012.

This section would authorize adjustors to require waiver of re-
employment benefits as a condition of pa:nent of permanent partial
impairment benefits. Ordinarily if no re-employment benefits are
requested the law requires payment of permanent partial benefits in
a lump sum. There 1is no signing of any documents. This is

automatic.

However if re-employment benefits are requested then permanent
partial iImpairments are paid bi-weekly until the re-employment

process is completed.

My concern 1is that the ™"unscrupulous adjustor™ will require an
individual who has not requested re-employment benefits to sign a
walver as a condition of payment ofpermanent partial impairment
benefits. This would be an abuse of the system.

This would also lead to litigationbefore the board in setting
aside the waiver, 1if the employee needed re-employment benefits

later.

I therefore urge you to delete this provision of the bill.

TOTAL P .02



ALASKA STATE LEGISLATURE

HOUSE LABOR AND COMMERCE COMMITTEE

Representative Norman Rokeberg, Chairman
Representative Andrew Halcro, Vice-Chairman

Representative John

Representative Lisa Murkowski

State Capitol

Juneau. AK 99801-11S2
Telephone: (907)465-4954
Fax: (907)465-2040

Hams

Representative Jerry Sanders
Representative Tom Brice
Representative Sharon Cissna

MEMORANDUM

TO:

FROM:

DATE: March

RE:

Thank you for

Attached are:
1

2.
3.

6.
7.

Rep. Pete Kott, Chairman
House Judiciary Committee

Rep. Norman Rokeberg, Chairman
House Labor & Commerce Committee

30, 2000
House Bill 419 - Worker's Compensation

scheduling House Bill 419 for a hearing thiscoming Monday.

CSHB 419 (L&C)

Sponsor Statement

Sectional Analysis provided to the original billby the Department of Labor
& Workforce Development.

Changes made in House L&C were:
Page 7, lines 20-22 were added to clarify that broad-brush requests

for information were not intended. Information requests were to be made
about the injury only and additional information can be requested as

needed.
Page 13, Section 30 was added to cover religious nonmcdical health

care services.

HB 419, Side-by-Side Analysis, provided Labor. This compares present law
and proposed law.

February 1, 2000 letter from Alaska Labor-Management Ad Hoc Committee
on Workers' Compensation

February 2, 2000 letter from NCCI to Paul Grossi

March 20, 2000 letter from Alaska Timber Insurance Exchange

The fiscal notes, audit of the Division of Workers' Compensation, and other letters
addressing the bill were provided your staff in the referral file from the House Labor &

Commerce Committee.



ALASKA STATE LEGISLATURE

HOUSE LABOR AND COMMERCE COMMITTEE

Representative Norman Rokeberg, Chairman State Capitol
Representative Andrew Halcro, Vice-Chairman Juneau, AK 99801-11S2
Representative John Hams Telephone: (907) 465-4954

Representative Lisa Murkowski Fax: (907)465-2040
Representative Jerry Sanders

Representative Tom Brice

Representative Sharon Cissna

SPONSOR STATEMENT
CSHB 419 (L&C)
WORKER’S COMPENSATION

The House Labor and Commerce Committee introduced CSHB 419 (L&C) at the
request of the Ad Hoc Committee on Workers Comp and the Department of Labor &
Workforce Development. The bill updates and revises Alaska’s Worker’s Compensation

law that was last extensively revised in 1988.

The Ad Hoc Committee on Workers Comp consists of representatives from
management and labor. This committee reviews worker’s comp laws and suggests
necessary changes. The bill before you is a result of such review.

Workers’ compensation is a system that compensated a worker for on-the-job
injuries not proximately caused by the worker. It is meant to provide worker protection
when that worker is injured on the job.

Among the changes set forth in HB 419 are: (1) an intent section so that the
Legislature’s thoughts on worker’s compensation are plainly set forth; (2) assurance of
continuous employee participation in any reemployment plan; (3) sets forth that the
average weekly wage amount is tied to a percent rather than stated amount; (4) mandate of
an annua) update of the usual, customary and reasonable medical fee schedules; (5) formula
for exact weekly compensation in statute so the worker’s compensation statute may change
as wages change in Alaska; and (6) raises from 5135,000 to $177,000 the ceiling amount

that is used to determine a disability payment.

The Legislative Audit Division recently released a special report on the Workers’
Compensation Division. An area of concern was the cap on injury awards and burial costs
as set out in the 1988 statute. Legislative Audit indicated that the benefits have eroded over
time by inflation. The report also points out that the main thrust of the 1988 statute has
been accomplished with workers compensation insurance rates falling 41.5% since 1989.
Legislative Audit further estimates that the whole body value of $135,000, with inilatiuu,
should be around $189,600, more than the 5177,000 agreed to in comprises made by the Ad

Hoc committee.

The overall goal of this legislation is to increase the caps (i.e., increase worker
benefits), streamline the system, provide the Division with more tools, and provide the
employer and the employee with a workers’ compensation system fair to all.

ED02:3/30/00
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CS FOR HOUSE BILL NO. 419(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Spnnsor(s):  HOUSE LABOR AND COMMERCE COMMITTEE BY REQUEST
A BILL

FOR AN ACT ENTITLED
"An Act relating to the weekly rate of compensation and minimum and maximum
compensation rates for workers' compensation; specifying components of a workers'
compensation reemployment plan; adjusting workers’ compensation benefits for
permanent partial impairment, for reemployment plans, for rehabilitation benefits,
for widows, widowers, and orphans, and for funerals; relating to permanent total
disability of an employee receiving rehabilitation benefits; relating to calculation
of gross weekly earnings for workers' compensation benefits for seasonal and
temporary workers and for workers with overtime or premium pay; setting time
limits for requesting a hearing on claims for workers' compensation, for selecting
a rehabilitation specialist, and for payment of medical bills; relating to termination
and to waiver of rehabilitation benefits, obtaining medical releases, and resolving

liscovery disputes relating to workers' compensation; setting an interest rate for

o1- CSHB 419(L&C)
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late payments of workers' compensation; providing for updating the workers'
compensation medical fee schedule; relating to the effect of religious nonmedical

treatment on workers’ compensation coverage; and providing for an effective

date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new

section to read:
INTENT. It is the intent of the legislature that

(1) AS 23.30 be interpreted so as to ensure the quick, efficient, fair, and
predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost
to the employers who are subject to the provisions of AS 23.30;

(2) AS 23.30 not be construed by the courts in favor of any party;

(3) workers' compensation cases be decided on the merits, except when
otherwise provided by statute;

(4) increases in benefits be tied to the state average weekly wage so as to more
fairly compensate injured workers and that the benefit rate in effect at the time of injury
remain the benefit rate for the life of the claim without regard to any changes that may occur
in the state average weekly wage subsequent to the year of injuiy;

(5) AS 23.30.041 be amended to clarify existing language and to mandate

mcompliance by the board, the reemployment administrator, and the parties with the deadlines

in AS 23.30.041;

(6) vocational rehabilitation clearly be a voluntary process that allows

claimants to waive their rights to receive reemployment benefits;

(7) claimants be entitled to permanent impairment benefits and reduced
compensation while involved in the reemployment process so as to encourage injured workers
to complete that process as quickly as possible and return to the workplace in an expeditious

and efficient manner;

(8) claimants provide releases of information that allow employers and insurers

and their agents lo obtain promptly information needed to investigate and adjust claims;

CSHB 419(L&C) _ 2
New Text Underlined [DELETED TEXT BRACKETED]



© o0 N o o b~ W N

W W N N NN NN NN NN e

1-LS1418\H

(9) medical information relevant to a claim be discoverable and be promptly

provided; and
(10) the discovery process be improved to encourage the quick and efficient
resolution of discovery disputes under AS 23.30.
* Sec. 2. AS 23.30.041(g) is amended to read:

(9) Within 15 [10] days after the employee receives the administrator's
notification of eligibility for benefits, an employee who desires to use these benefits
shall give written notice to the employer of the employee's selection of a rehabilitation

specialist who shall provide a complete reemployment benefits plan. Failure to give
notice reouired bv this subsection constitutes noncooperation under (n) of this
section. If the employer disagrees with the employee's choice of rehabilitation
specialist to develop the plan and the disagreement cannot be resolved, then the
administrator shall assign a rehabilitation specialist. The employer and employee each
have one right of refusal of a rehabilitation specialist.

* Sec. 3. AS 23.30.041(h) is amended to read:

(n) Within 90 days after the rehabilitation specialist's selection under (g) of
this section, the reemployment plan must be formulated and approved. The
reemplovment plan must require continuous participation bv the employee and
must maximize the usage of the employee’s transferrable skills. The reemployment
plan must include at least the following:

(1) a determination of the occupational goal in the labor market;

(2) an inventory of the employee's technical skills, transferrable skills,
physical and intellectual capacities, academic achievement, emotional condition, and
family support;

(3) a plan to acquire the occupational skills to be employable;

(4) the cost estimate of the reemployment plan, includingprovider feesi
and [;) the cost [AMOUNT] of tuition, books, tools, and supplies, [;] transportation*
[;] temporary lodging, [;] or job modification devices;

(5) theestimated length of time that the plan will take;

(6) thedate that the plan will commence;

(7) theestimated time of medical stability as predicted by a treating

-3- CSHB 419(L&C)
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physician or hv a physician who has examined the employee at the request of the
employer or the board, or hv referral of the treating physician;

(8) a detailed description and plan schedule; and

(9) a finding by the rehabilitation specialist that the inventory under (2)
of this subsection indicates that the employee can be reasonably expected to

satisfactorily complete the plan and perform in a new occupation within the time and

cost limitations of the plan.

* Sec. 4. AS 23.30.041 (k) is amended to read:

(k) Benefits related to the reemployment plan may not extend past two years
from date of plan approval or acceptance, whichever date occurs first, at which time
the benefits expire. If an employee reaches medical stability before completion of the
plan, temporary total disability benefits shall cease and permanent impairment benefits
shall then be paid at the employee's temporary total disability rate. If the employee's
permanent impairment benefits are exhausted before the completion or termination of
the reemployment plan, the employer shall provide compensation [WAGES] equal to
70 [60] percent of the employee's spendable weekly wages., but not to exceed 105
percent of the average weekly wage [S525], until the completion or termination of
the plan, except that anv compensation paid under this subsection is reduced bv
wages earned bv the employee while participating in the plan to the extent that
the wages earned, when combined with the compensation paid under this
subsection, exceed the employee’s temporary total disability rate. If permanent
partial disability benefits have been paid in a lump sum before the employee
requested or was found eligihle for reemployment benefits, pavment of benefits
under this subsection is suspended until permanent partial disability benefits
would have ceased, had those benefits been paid at the employee’s temporary total
disability rate, notwithstanding the provisions of AS 23.3Q.155(i). A permanent
impairment benefit remaining unpaid upon the completion or termination of the plan
shall be paid to the employee in a single lump sum. An employee mav not he
considered permanently totally disabled so long as the employee is involved in the
rehabilitation process under this chapter. The fees of the rehabilitation specialist

or rehabilitation professional shall be paid by the employer and may not be included

CSHB 419(L&C) *4-
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in determining the cost of the reemployment plan.

* Sec. 5. AS 23.30.041(1) is amended to read:

(1) The cost of the reemployment plan incurred under this section shall be the
responsibility of the employer, shall be paid on an expense incurred basis, and may not
exceed $13.300 [$10,000).

* Sec. 6. AS 23.30.041 (n) is amended to read:

(n) After the employee has elected to participate in reemployment benefits, if
the employer believes the employee has not cooperated! the employer may terminate
reemployment benefits on the date of noncooperation. Noncooperation means

(1) unreasonable failure to
(A) [(1)] keep appointments;
(B) [(2)] maintain passing grades;
(Q [(3)] attend designated programs;
(IT) [(4)] maintain contact with the rehabilitation specialist;
(E) [(®B)] cooperate with die rehabilitation specialist in
developing a reemployment plan and participating in activities relating to
reemployability on a full-time basis;
£F] [(6)] comply with the employee's responsibilities outlined
in the reemployment plan; or
(G) [(7)) participate in any planned reemployment activity as
determined by the administrator; or
(2) failure to give written notice to the employer of the employee's
choice of rehabilitation specialists within 15 davs after receiving notice of
eligibility for benefits from the administrator as required hv (g) of this section.
* Sec. 7. AS 23.30.041 is amended by adding a new subsection to read: ~ £
(r) Notwithstanding AS 23.30.012, an employee may waive, at-ftny-uaie, any
benefits or rights under this section, including an eligibility evaluation and benefits
related to a reemployment plan. To waive any benefits or rights under this section,
an employee must file a statement under oath with the board to notify the parties of
the waiver and to specify the scope of benefits or rights that the employee seeks to
waive. The statement must be on a form prescribed or approved by the boardj The
j
CSHB 419(L&C)
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board shall serve the notice of waiver on all parties to the claim within 10 days after
filing. The waiver is effective upon service to the party. A waiver effective under this
subsection discharges the liability of the employer for the benefits or rights contained

in this section. The waiver may not be modified under AS 23.30.130.

* Sec. 8. AS 23.30.095(f) is amended to read:

() All fees and other charges for medical treatment or service shall be subject

to regulation by the board but may not exceed usual, customary, and reasonable fees
for the treatment or service in the community in which it is rendered, as determined
by the board. An employee may not be required to pay a fee or charge for medical
treatment or service. 1he hoard shall adopt updated usual, customary, and
reasonable medical fee schedules at least once each vear.

* Sec. 9. AS 23.30.095 is amended by adding new subsections to read:

@ An employer shall pay an employee’s bills for medical treatment under this

chapter, excluding prescription charges or transportation for medical treatment, within
30 days after the date that the employer receives the health care provider’s bill or a
completed report, whichever is later.

(m) Unless the employer controverts a charge, an employer shall reimburse an
employee’s prescription charges under this chapter within 30 days after the employer
received the health care provider’s completed report and an itemization of the
prescription charges for the employee. Unless the employer controverts a charge, an
employer shall reimburse any transportation expenses for medical treatment under this
chapter within 30 days after the employer received the health care provider’s
completed report and an itemization of the dates, destination, and transportation
expenses for each date of travel for medical treatment. If the employer does not plan
to make or does not make payment or reimbursement in full as required by this
subsection, the employer shall notify in writing the employee and the employee’s
health care provider that payment will not be timely made and the reasons for the
nonpayment. The notification must be provided on or before the date that payment is

due under this subsection or (1) of this section.

* Sec. 10. AS 23.30.105(a) is amended to read:

(a) The right to compensation for disability under this chapter is barred unless

CSHB 419(L&C) -6-
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a claim for it is filed within two years after the employee has knowledge of the nature
of the employee's disability and its relation to the employment and after disablement.

However, the maximum time for filing the claim in any event other than arising out
of an occupational disease shall be four years from the date of injury, and the right to
compensation for death is barred unless a claim therefor is filed within one year after
the death, except that if payment of compensation has been made without an award on
account of the injury or death, a claim may be filed within two years after the date of
the last payment of benefits under AS 23.30.041. 23.30.180 [AS 23.30.180], 23.30.185,
23.30.190, 23.30.200, or 23.30.215. It is additionally provided that, in the case of
latent defects pertinent to and causing compensable disability, the injured employee has

full right to claim as shall be determined by the board, time limitations

notwithstanding.

Sec. 11. AS 23.30.107(a) is amended to read:

(a) Upon written request, an employee shall provide written authority to the
employer, carrier, rehabilitation specialist, or reemployment benefits administrator to
obtain medical and rehabilitation information relative to the employee’ injur)’. The
request must include notice of the employee’s right to file a petition for a
protective order with the board and must he served hv certified mail to the
employee’s address on the notice of injury or bv hand delivery to the employee.
This subsection mav not he construed to authorize an employer, carrier,
rehabilitation specialist, or reemplovment benefits administrator to request
medical or other information that is not applicable to the employee’s iniurv.

Sec. 12. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.108. Prehearings on discovery matters; objections to requests
for release of information; sanctions for noncompliance, (a) If an employee
objects to a request for written authority under AS 23.30.107, the employee must file
a petition with the board seeking a protective order within 14 days after service of the
request. If the employee fails to file a petition and fails to deliver the written authority
as required by AS 23.30.107 within 14 days after service of the request, the

employee’s rights to benefits under this chapter are suspended until the written

authority is delivered.

-7- CSHB 419(L&C)
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(b) If a petition seeking a protective order is filed, the board shall set a
prehearing within 21 days after the filing date of the petition. At a prehearing
conducted by the board’s designee, the board’s designee has the authority to resolve

disputes concerning the written authority. If the board or the board’s designee orders
delivery of the written authority and if the employee refuses to deliver it within 10
days after being ordered to do so, the employee’s rights to benefits under this chapter
are suspended until the written authority is delivered. During any period of suspension
under this subsection, the employee’s benefits under this chapter are forfeited unless
the board, or the court determining an action brought .for the recovery of damages
under this chapter, determines that good cause existed for the refusal to provide the
written authority.

(c) At a prehearing on discovery matters conducted by the board’s designee,
the board’s designee shall direct parties to sign releases or produce documents, or both,
if the parties present releases or documents that are likely to lead to admissible
evidence relative to an employee’s injury. If a party refuses to comply with an order
by the board’s designee or the board concerning discovery matters, the board may
impose appropriate sanctions in addition to any forfeiture of benefits, including
dismissing the party’s claim, petition, or defense. If a discovery dispute comes before
the board for review of a determination by the board’s designee, the board may not
consider any evidence or argument that was not presented to the board’s designee, but
shall determine the issue solely on the basis of the written record. The decision by the
board on a discovery dispute shall be made within 30 days. The board shall uphold

the designee’s decision except when the board's designee’s determination is an abuse

of discretion.

* Sec. 13. AS 23.30.110 is amended by adding a new subsection to read:

(h) The filing of a hearing request under (c) of this section suspends the
running of the two-year time period specified in (c) of this section. However, if the
employee subsequently requests a continuance of the hearing and the request is
approved by the board, the granting of the continuance renders the request for hearing
inoperative, and the two-year time period specified in (c) of this section continues to

run again from the date of the board’s notice to the employee of the board’s granting

CSHB 419(L&C) -8-

New Text Underlined [DELETED TEXT BRACKETED)



1-LS1418VH

of the continuance and of its effect. If the employee fails to again request a hearing
befoie the conclusion of the two-year time period in (c) of this section, the claim is
denied.

* Sec. 14. AS 23.30.155 is amended by adding a new subsection to read:

(p) An employer shall pay interest on compensation that is not paid when due.
Interest required under this subsection accrues at the rate specified in AS 09.30.070(a)
that is in effect on the date the compensation is due.

* Sec. 15. AS 23.30.175(a) is amended to read:

€)] The weekly rate of compensation for disability or death may not exceed

the maximum compensation rate, mav not be less than 22 percent of the
maximum compensation rate. [$700] ,.nd initially may not be less than $110.
However, if the board determines that the employee's spendable weekly wages are less
than $110 a week as computed under AS 23.30.220, or less than 22 percent of the
maximum compensation rate [$154] a week in the case of an employee who has
furnished documentary proof of the employee's wages, it shall issue an order adjusting
the weekly rate of compensation to a rate equal to the employee's spendable weekly
wages. |If the employer can verify that the employee's spendable weekly wages are
less than 22 percent of the maximum compensation rate [$154], the employer may
adjust the weekly rate of compensation to a rate equal to the employee's spendable
weekly wages without an order of the board. If the employee’s spendable weekly
wages are greater than 22 percent of the maximum compensation rate [5154], but
80 percent of the employee's spendable weekly wages is less than 22 percent of the
maximum compensation rate [5154], the employee's weekly rate of compensation
shall be 22 percent of (he maximum compensation rate [5154]. Prior payments
made in excess of the adjusted rate shall be deducted from the unpaid compensation
in the manner the board determines. In any case, the employer shall pay timely
compensation. In this subsection, "maximum compensation rate” means 120
percent of the avcrace weekly wage, calculated under (d) of this section,
applicable on the date of injury of the employee.

* Sec. 16. AS 23.30.175 is amended by adding a new subsection to read:

(d) By December 1 of each year, the commissioner shall determine the average
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New Text Underlined [DELETED TEXT BRACKETEDJ



1C

1

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

CSHB 419(L&C)

1-LS1418\H

weekly wage in this state by dividing the average annual wage in this state for the
preceding calendar year by 52. The resulting figure is the average weekly wage in this
state applicable for the period beginning January 1 and ending December 31 of the
following calendar year. The average annual wage calculation required under this
subsection shall include the wages of all employees in the state, both public and
private, who are covered by this chapter.

* Sec. 17. AS 23.30.190(a) is amended to read:

(@) In case of impairment partial in character but permanent in quality, and not
resulting in permanent total disability, the compensation is $177.000 [$135,000]
multiplied by the employee's percentage of permanent impairment of the whole person.
The percentage of peimanent impairment of the whole person is the percentage of
impairment to the particular body part, system, or function converted to the percentage
of impairment to the whole person as provided under (b) of this section. The
compensation is payable in a single lump sum, except as otherwise provided in
AS 23.30.041, but the compensation may not be discounted for any present value
considerations.

* Sec. 18. AS 23.30.215(a) is amended to read:
(a) If the injury causes death, the compensation is known as a death benefit
and is payable in the following amounts to or for the benefit of the following persons:
(1) reasonable and necessary funeral expenses not exceeding $3,300
[$2,500];
(2) if there is a widow or widower or a child or children of the
deceased, the following percentages of the spendable weekly wages of the deceased:
(A) 80 percent for the widow or widower with no children;
(B) 50 [40] percent for the widow or widower with one child
and 40 percent for the child;
(C) 30 [25] percent for the widow or widower with two or more
children and 70 [55] percent divided equally among the children;
(D) 100 [80] percent for an only child when there is no widow

or widower;

(E) 100 [80] percent, divided equally, if there are two or more

_10.
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children and no widow or widower;

(3) if the widow or widower remarries, the widow or widower is
entitled to be paid in one sum an amount equal to the compensation to which the
widow or widower would otherwise be entitled in the two years commencing on the
date of remarriage as full and final settlement of all sums due the widow or widower;

(4) if there is no widow or widower or child or children, then for the
support of father, mother, grandchildren, brothers and sisters, if dependent upon the
deceased at the time of injury, 42 percent of the spendable weekly wage of the
deceased to such beneficiaries, share and share alike, not to exceed 520,000 in the
aggregate.

* Sec. 19. AS 23.30.220(a) is amended to read:

(a) Computation of compensation under this chapter shall be on the basis of
an employee's spendable weekly wage at the time of injury. An employee's spendable
weekly wage is the employee's gross weekly earnings minus payroll tax deductions.
An employee's gross weekly earnings shall be calculated as follows:

(1) if at the time of injury’ the employee’s earnings are calculated by
the week, the weekly amount is the employee's gross weekly earnings;

(2) if at the time of injury the employee's earnings are calculated by
the month, the employee's gross weekly earnings are the monthly earnings multiplied
by 12 and divided by 52;

(3) if at the time of injury' the employee's earnings are calculated by
the year, the employee's gross weekly earnings are the yearly earnings divided by 52;

(4) if at the time of injury the

(A) employee's earnings arc calculated by the day, hour, or by
the output of the employee, the employee's gross weekly earnings are the
employee's earnings most favorable to the employee computed by dividing by

13 the employee’ earnings, [NOT] including overtime or premium pay, earned

during any period of 13 consecutive calendar weeks within the 52 weeks

immediately preceding the injury;
(B) employee has been employed for less than 13 calendar

weeks immediately preceding the injury, then, notwithstanding (1) - (3) of this

-11- CSHB 419(L&C)
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subsection and (A) of this paragraph, the employee's gross weekly earnings are
computed by determining the amount that the employee would have earned,
[NOT] including overtime or premium pay, had the employee been employed
by the employer for 13 calendar weeks immediately preceding the injury and
dividing this sum by 13;

(5) if at the time of injury the employee's earnings have not been fixed
or cannot be ascertained, the employee's earnings for the purpose of calculating
compensation are the usual wage for similar services when the services are rendered
by paid employees;

(6) if at the time of injury the employment is exclusively seasonal or
temporary, then, notwithstanding (1) - (5) of this subsecdon, the gross weekly earnings
are 1/50 [1/50th] of the total wages that the employee has earned from all occupauons
during the 12 calendar months [YEAR] immediately preceding the injury;

(7) when the employee is working under concurrent contracts with two
or more employers, the employee's earnings from all employers is considered as if
earned from the employer liable for compensation;

(8) if an employee when injured is a minor, an apprentice, or a trainee
in a formal training program, as determined by the board, whose wages under normal
conditions would increase during the period of disability, the projected increase may
be considered by the board in computing the gross weekly earnings of the employee;

(9) if the employee is injured while performing duties as a volunteer
ambulance attendant, volunteer police officer, or volunteer fire fighter, then,
notwithstanding (1) - (6) of this subsection, the gross weekly earnings for calculating
compensation shall be the minimum gross weekly earnings paid a full-time ambulance
attendant, police officer, or fire fighter employed in the political subdivision where the
injury occurred, or, if the political subdivision has no full-time ambulance attendants,
police officers, or fire fighters, at a reasonable figure previously set by the political
subdivision to make this determination, but in no case may the gross weekly earnings
for calculating compensation be less than the minimum wage computed on the basis

of 40 hours work per week;

(10) if an employee is entitled to compensation under AS 23.30.180

CSHB 419(L&C) . 12
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and the board determines that calculation of the employee's gross weekly earnings
under (1) - (7) of this subsection does not fairly reflect the employee's earnings during
the period of disability, the board shall determine gross weekly earnings by considering
the nature of the employee's work, work history, and resulting disability, but
compensation calculated under this paragraph may not exceed the employee's gross
weekly earnings at the time of injury.

* Sec. 20. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.280. Coverage for religious nonmedical health care services.
Nothing in this chapter shall be construed to prevent an employee with an injury from
relying in good faith on religious nonmedical services for healing through prayer alone
or care through religious nonmedical nursing services provided by an individual, a
nursing facility, or a visiting nurse service without incurring a loss or reduction of
compensation or b refits due under this chapter. This section does not exempt an
employee from submitting to an examination by a physician or surgeon as required

under AS 23.30.095(e).
* Sec. 21. The uncodified law of the State of Alaska is amended by adding a new section

to read:
TRANSITION: REGULATIONS. The agency affected by the changes made by this
Act may proceed to adopt regulations under AS 23.30.005 to implement the changes. The
regulations take effect under AS 44.62 (Administrative Procedure Act), but not before the
effective date of secs. 2 - 20 of this Act.
* Sec. 22. Section 21 of this Act takes effect immediately under AS 01.10.070(c).
* Sec. 23. Except as provided in sec. 22 of this Act, this Act takes effect July 1, 2000.
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From: Department of Labor & Workforce Development
Date: March 7, 2000

HB 419 Sectional analysis

Section | states the legislature's intent to provide quick, efficient, fair, and predictable benefits; its intent
that the statute not be construed by the courts in any party's favor; and its intent to address the specific

topics of sections 2-23.

Section 2 amends AS 23.30.041(g) to increase the deadline for the employee's choice of a rehabilitation
specialist from 10 to 15 days, but subjects the employee to the suspension of benefits for failure to give the

employer timely notice of the choice of specialist.

Section 3 amends AS 23.30.041(h) to require reemployment plans to require continuous participation by
employees and to maximize the use of the employees® transferable skills. It also permits an employee's
medical stability to be determined by a Board-appointed physician or a physician retained by the employer,

as well as by a treating physician.

Section 4 amends AS 23.30.04 I(k) to change reemployment "wages" into a form of ""compensation™,
allowing certain offsets and reductions. It increases the weekly compensation rate under this section from
60% to 70% of employee’s spendable weekly wage. Italso provides an offset of compensation when
compensation and wages exceed 80% of the employee's spendable weekly wage. It suspends compensation
when a lump-sum permanent partial impairment (PP1) payment has been made, until that PPl amount
would have been paid out as weekly compensation benefits. It also bars entitlement to permanent total
disability (PTD) benefits while an employee is engaged in a reemployment process, changing the law as
interpreted by the Alaska Supreme Court decision in Meek v. Unocal Corp., 914 P.2d. 1276 (Alaska 1996).

Section 5 amends AS 23.30.041(1) to increase the maximum cost of a reemployment plan from S10,000 to
313,300.

Section 6 amends AS 23.30.041(n) to permit an employer to suspend benefits if an employee fails to give
the employer timely notice of the employee's choice of rehabilitation specialist under AS 23.30.041(g).

Section 7 adds a new subsection, AS 23.30.04 I(r), to permit an employee to waive reemployment benefits
at any time, without having to go through a reemployment evaluation, and without having to go through a
formal Compromise and Release (C&R) agreement. It removes the requirement for Board approval of the
waiver under AS 23.30.012, and removes the Board's ability to modify the waiver mder AS 23.30.130.

Section 8 amends AS 23.30.095(1) to require the usual, customary, and reasonable medical fee schedule to
be updated at least once a year.

Section 9 adds new subsections, AS 23.30.095(1)&(m), increasing the deadline for the payment of medical
bills from 14 to 30 days in conformity with the national industry standard. This changes the law resulting
from the Alaska Supreme Court decision in Childs v. Copper Valley Electrical Association, 860 P.2d 1184

(Alaska 1993).



Section 10 amends AS 23.30.105(a) to place a two-year time limit on the employee's right to request
reemployment benefits.

Section 11 amends AS 23.30.107(a) to require requests for medical releases to be in writing, and to give
notice of the employee's right to request a protective order from the Board.

Section 12 adds a new section, AS 23.30.108, requiring decisions concerning medical releases to be made
in prehearing conferences by a Board designee, with a limited right of appeal to the Board for abuse of

discretion.

Section 13 adds a new subsection, AS 23.30.110(h), which restarts a two-year statute of limitations on an
employee’'s right to pursue a claim, whenever the Board continues or cancels a hearing. This changes the
law from the Alaska Supreme Court decisions in Tipton v. ARCO Alaska, Inc., 922 P.2d 91C (Alaska

1996) and Huston v. Coho Electric, 923 P. 2d 818 (Alaska 1996).

Section 14 adds a new subsection, AS 23.30.155(p), requiring interest on late benefits to be paid at the rate
used by the Alaska courts.

Section 15 amends AS 23.30.175(a), tying future maximum and minimum weekly compensation rates to
the Alaska average weekly wage rate of the year preceding the injury. The maximum compensation rate
would be 122% of the Alaska average weekly wage rate, and the minimum compensation rate would be

22% of the maximum compensation rate.

Section 16 adds a new secdon, AS 23.30.175(d), requiring the annual determinarion of Alaska average

weekly wage.

Secrion 17 amends AS 23.30.190(a) to increase the whole-person value for permanent partial impairment
raungs from S135,000 to S177,000.

Section 18 amends AS 23.30.215(a) to increase funeral expense benefits from S2.500 to S3,300. Italso

increases the combined benefits for a widow/widower.with one child from 80% to 90% of the spendable
weekly wage. Itincreases the combined benefits of a widow/widower with two children from 80% to
100% of the spendable weekly wage. It increases the benefits of orphans from 80% to 100% of the

spendable weekly wage.

Section 19 amends AS 23.30.220(a) to incorporate overtime wages into the calculation of an employee's
gross weekly wages. It bases the calculation of seasonal and temporary workers’ gross weekly wages on
earnings from the 12 months immediately preceding the injury, instead ot from the previous calendar year.

Section 20 makes sections 2 & 6-13 retroactive in applicarion, and secrions 3-5 & 14-19 effective
prospccrively from July 1, 2000.



Section 21 authorizes the department to adopt regulations and/or emergency regulations necessary to carry
out the changes in the statute.

Section 22 permits the department to begin adopting necessary regulations immediately.

Section 23 provides an effective date of July 1, 2000.



From: Department of Labor & Workforce

Development
Date: March 7, 2000

SB 278 Section & Alaska

Statute Citation

Section 1

Section 2
amends AS 23.30.041(9g)

Section 3
amends AS 23.30.041(h)

Section 4
amends AS 23.30.041 (k)

HB 419
Side-by-Side Analysis

Proposed Law

Quick, efficient, fair, etc.

The employee’s choice of a
rehabilitation specialist must be

made within 15 days.

Allows suspension of benefits
for failure to give the employer
timely notice of the choice of

specialist.

Reemployment plans require
continuous participation by

employees

Plans must maximize use of
the employees’ transferable

skills.

An employee’s medical stability
to be determined by a Board-
appointed physician or a
physician retained by the
employer, as well as by a

treating physician.

Provides benefits in this
section be called

"compensation.”

Increases the weekly benefit
rate to 70% of employee’s

spendable weekly wage.

Allows an offset or reduction of
compensation when
compensation and wages
exceed 80% of the spendable

weekly wage.

Present Law

The same.

The employee must notify the
employer of a choice of a
rehabilitation specialist within
10 days.

There is no penalty for late

notification.

Reemployment plans require a
defined schedule, not
continuous participation.

An employee’s technical skills
are simply one element of the

plan.

An employee’s medical stability
is to be determined by a
treating physician.

Benefits under this section are

termed "wages."

Weekly compensation under
this section is 60% of the
employee's spendable weekly

wage.

Benefits are not reduced for
wages earned for work in a

reemployment plan.



Section 5
amends AS 23.30.041(1)

Section 6
amends AS 23.30.041 (n)

Section 7
adds a new subsection,
AS 23.30.041(n)

Section 8
amends AS 23.30.095(f)

It suspends compensation
when a lump-sum permanent
partial impairment (PPI)
payment has been made, until
that PPI amount would have
been paid out as weekly
compensation benefits.

Bars entitlement to permanent
total disability (PTD) benefits
while an employee is engaged
in the reemployment process,
changing the law as interpreted
by the Alaska Supreme Court
decision in Meek v. Unocal.

Increases the maximum cost, of
a leemployment plan to
$13.300.

Permits an employer to
suspend benefits if an
employee fails to give the
employer timely notice of the
employee's choice of
rehabilitation specialist under
AS 23.30.041(g).

Permits an employee to waive
reemployment benefits at any
time, without having to go
through a formal Compromise
and Release (C&R)
agreement.

Requires the usual, customary
and reasonable (UCR) medical
fee schedule to be updated at

least once a year.

Uncertain ifa PPl lump-sum
paid before rehabilitation may
be offset against benefits
received during the
reemployment plan.

An employee may be entitled
to PTD benefits while an
employee is engaged in the
reemployment process, when
no compensation is provided.

The maximum cost of a
reemployment plan is 510,000.

There is no penalty if an
employee fails to give timely
notice to the employer,
concerning the employee's
choice of rehabilitation
specialist under AS
23.30.041(g).

An employee's entitlement to
reemployment benefits may not
be forfeited or waived without
Board approval of a formal
C&R agreement.

The UCR medical fee schedule
has no specific updating
requirement.



Section 9
adds new subsections.
AS 23 30.095()&(m)

Section 10
amends AS 23.30.105(a)

Section 11
amends AS 23.30.107(a)

Section 12
adds a new section,
AS 23.30.108

Section 13
adds a new subsection,
AS 23.30.110(h)

Section 14
adds a new subsection,
AS 23.30.155(p)

Delays the deadline for the
payment of medical bills to 30
days. This changes the law
resulting from the Alaska
Supreme Court decision in
Childs v. Coooer Valiev
Electrical Association.

Places a two-year time limit on
the employee's right to request
reemployment benefits.

Requires all requests for
medical releases to be in
writing, and to give notice of
the employee's right to request
a protective order from the

Board.

Requires decisions concerning
medical releases to be made in
prehearing conferences by a
Board designee, with a limited
right of appeal to the Board for
abuse of discretion.

Restarts a two-year statute of
limitations on an employee's
right to pursue a claim,
whenever the Board continues
or cancels a hearing. This
changes the law from the
Alaska Supreme Court
decisions in Tioton v. ARCO
and Huston v. Coho.

Requires interest on late
benefits to be paid at the rate
used by the Alaska courts (3%
above the January 2d prime).

The Alaska Supreme Court
decided in Childs that payment
on medical bills is due within
14 days under AS 23.30.155.

AS 23.30.105(a) does not list
reemployment benefits under
the provision placing a two-
year time limit on requests for
benefits.

Does not require requests ‘or
medical releases to be in any
particular form; and does not
require the employer to give
notice of the employee's right
to request a protective order
from the Board.

Decisions concerning medical
releases may be made in
prehearing conferences or by
the Board in a hearing. The
Board reviews prehearing
release decisions under a
“preponderance of the
evidence" standard.

The Alaska Supreme Court
decided in the Tipton and
Huston cases, that a request
for a hearing completely stops
the running of. 110(c), the two-
year statute of limitations on an
employee’s right to pursue a
claim.

Interest on late benefits are
paid at the rate of 10.5 %
under A S 45.45.010.



Section 15
amends AS 23.30.175(a)

Section 16
adds a new section,
AS 23.30.175(d)

Section 17
amends AS 23.30.190(a)

Section 18
amends AS 23.30.215(a)

Section 19
amends AS 23.30.220(a)

Ties future maximum and
minimum weekly compensation
rates to the Alaska average
weekly wage rate of the year
preceding the injury. The
maximum compensation rate
would be 122% of the Alaska
average weekly wage rate, and
the minimum compensation
rate would be 22% of the
maximum compensation rate.

Requires the annual
determination of Alaska
average weekly wage

Increases the whole-person
value for permanent partial
impairment ratings to
S177,000.

Increases funeral expense
benefits to S3,300.

ltincreases the combined
benefits for a widow / widower
with one child to 90% of the
spendable weekly wage.

It increases the combined
benefits of a widow/widower
with two children to 100% of
the spendable weekly wage.

ltincreases the benefits of
orphans to 100% of the
spendable weekly wage.

Incorporates overtime wages
into the calculation of an
employee's gross weekly
wages.

Maximum weekly
compensation rate is $700 per
v/eek. Minimum compensation
rate is S154/S110.

N/A

The whole-person value for a
permanent partial impairment
rating is $135,000.

Funeral expense benefits are
$2,500.

Combined benefits for a
widow/widower with one child
are 80% of the spendable
weekly wage.

The combined benefits of a
widow/widower with two
children are 80% of the
spendable weekly wage.

The benefits of orphans are
80% of the spendable weekly
wage.

Overtime and premium pay are
excluded from the calculation
of an employee's gross weekly
wages.



It bases the calculation of
seasonal and temporary
workers’ gross weekly wages
on earnings from the 12
months immediately preceding
the injury.

It bases the calculation of
seasonal and temporary
workers' gross weekly wages
on earnings from the calendar
year preceding the calendar

year of injury.



ALASKA

LABOR-MANAGEMENT
AD HOC COMMITTEE

ON WORKERS’COMPENSATION

February 1, 2000

The Honorable Norman Rokeberg
Alaska State Legislature

State Capitol

Juneau, Alaska 99801-1182

Dear Representative Rokeberg:

The Alaska Labor-Management Ad Hoc Committee on Workers' Compensation
is in its eighteenth year of service as a private citizen initiative group formed to
fairly address concerns in regard to the Alaska Workers' Compensation system.
It was through the efforts of the Ad Hoc Committee that major legislative reform
was passed in 1988 and as well as continuing reform in 1995. Those measures
have helped to stabilized the Workers’ Compensation system for employers and

employees.

The Ad Hoc Committee has been meeting again in an attempt to work through
some issues related to workers' compensation. We have recently reached a
resolution on several key items that form the basis of our proposed 2000
legislation. Our proposed legislation has had a preliminary review by the
Division of Workers' Compensation. A summary of items in the bill is attached.

Key elements of the bill include:

m [ncreases in basic benefits consistent with changes in wages. Future
maximum and minimum weekly benefits will be tied to the average
weekly wage.

m Increases to the maximum weekly benefit under the death benefit as

the number of dependents increase.

Expands wage calculations to include overtime wages.

Increases the Vocational Rehabilitation Stipend from 60% to 70 % of

the average weekly spendable wage.

m Enhances the Vocational Rehabilitation process by making the
process more timely, avoiding duplication of benefits and setting a
reasonable maximum time period to obtain benefits.



Representative Norman Rokeberg
February 1, 2000
Page 2

m Defines process and time frame in which to obtain reasonable medical

releases.
m Clarifies a reasonable time frame in with a claim can be brought

forward.

We thank you for your patience in allowing the Ad Hoc Committee to prepare our
agreement and we look forward to your continued support in the future. Should
you have any gquestions or require further information, do not hesitate to contact

us.

Sincerely yours,

Willem Van Hemert Kevin Dougherty
CRW Engineering Group District Council of Laborers
Sally Ann Ca™y Jim Robison
Natchiq, inc Former Commissioner of Labor

Judy Peterson & Mary Shields John Giuchici
Northwest Technical Services International Brotherhood of Electrical Workers

John Garrett David Ford
Alyeska Pipeline Alaska Ironworkers

CC: Governor Tony Knowles
Senator Jerry Mackie
Senator Tim Kelly
Representative Andrew Halcro



LEGISLATIVE AGENDA - YEAR 2000

Management

Annual Updates - Medical Fee Schedule (09.30.070(a))
Change Interest Rate to State Specified (095f)
Medical Bill Payment Within 30 Days (095c)

Clarification of Time Limitation on Bringing a Claim
(110c)

Reasonable Medical Releases (107a)
Vocational Rehabilitation
—  Worker Right to Waive (041c)
— Notice to Accept Re-Employment Benefit (041 g)
—  Failure constitutes noncooperation (041 n)
— Transferable Skills (041 h(2) /0411

— Medical Stability by an Examining Physician
(041h 7)

— Wages Reduce Benefits Above TTD Limits
(041K)

—  Credit for PPI if paid out lump sum (041k)
— No PTD Benefits During Rehabilitation (041k)

—  2- year limitation on requesting Voc Rehab
(105a)

WCCA -Ad-Hoc Committee

LABOR

Increase PPl - $177,000 (190a)
Increase Death Benefit to 100% (215a)

- Increase ~uneral Expense - $3,300
Wage Calculations to Include Overtime (220a)

Establish Weekly Max at 120% of Average Weekly Wage
(175a)

Establish Weekly Min at 22% of Weekly Max (175a)
Increase Rehabilitation Stipend to 70% (041k)
Increase Vocational Rehab to $13,300 (0411)

Clarify Seasonal / Temporary Worker (220a)
- Change to Model Act-Last 12 Months

02/02/00
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Carolyn rearl, CPCU .
State Relation* Executive

(907) 465-2797
Via Facsimile

February 2, 2000

Paul Grossi

Director, Workers Compensation Division
State of Alaska

Department of Labor

P.O. Box 25512

Juneau, AK 99802-5512

Re: Proposed Alaska Benefit Changes

Dear Paul:

As you requested, NCCI has reviewed the impact of the workers compensate, i benefits
changes under consideration in Alaska.

Based on the most recent information on the type, distribution and severity of injuries,
and the nature of the proposed changes, we have determined that the impact of these
changes on overall costs would be between 7.7% and 8.9%.

A number of the proposed changes are difficult to quantify, but could have an impact
over time. The ultimate cost will depend on several factors including how any law

change is enacted, interpreted and utilized.

I hope this information is helpful, however, please contact me Ifyou have any questions,
need additional information or if this proposal becomes legislation.

|
State Relations Executive

* JJWEau PEB 0$3BD

1001 Bishop St.. Suite 740 Padfic Tower, Honolulu, HI 96013
808-524-6196 < E-mail: Carolyn_PearligNCCl.com






LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907)465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182

Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM April 15,2000

SUBJECT: CSHB 425(JUD) relating to false claims and misrepresentations to
the state and municipalities (Work Order No. 21-GH2029\G)

TO: Representative Pete Kott
Attn: Lesil
FROM: Theresa Bannister

Legislative Counsel

This memo accompanies a draft of the bill described above. You have asked that I briefly
describe the changes that have been made.

1 The title has been rewritten to cover and express the contents of the bill.

2. The term, "violation," including its various forms, has been replaced with other language
that is more consistent with the language of proposed AS 37.10.090(a).

3. Inproposed AS 37.10.090(a)(6), | changed "public” to "state or municipal”; in proposed
AS 37.10.090(b), "and" has been added after (b)(2) to clarify that a person is liable for all
three items, which is how I understand the subsection.

4. In proposed AS 37.10.090(c), "all of the following™ has been replaced with "that,”

"committing the violation" has been deleted in (1), "state or federal” has been added in (2),
"by the state or a municipality” has been deleted in (2), "no™ has been deleted, and "not" has

been added in (3).
5. In proposed AS 37.10.090(d), deleted "any" and inserted "an."

6. In proposed AS 37.10.090(f), rewrote the language to place the meaning of "controversy"
directly in the subsection.

7. Deleted proposed AS 37.10.090(h), since the definition is not needed any longer.

8. In proposed AS 37.10.092, added "of the basis for the action” and substituted "act for
which the civil action is filed" for "violation under AS 37.10.090."

9. In proposed AS 37.10.094(a), changed "serve" to "provide" and "on" to "to" as requested.



Representative Pete Kott
April 15, 2000
Page 2

10. In proposed AS 37.10.094(b), rewrote the subsection to state what the intent appears to
be without triggering court rule changes relating to who is a "party;" changed the forms of
"proceed" and "conduct" to forms of "prosecute;" and changed "serve" to provide™ and "on

to "to."

If1 can be of further assistance, please advise.

TLB:glc
00-184.glc

Attachment



WORK DRAFT WORK DRAFT WORK DRAFT

1-GH2029VG
Bannister
4/15/00

CS FOR HOUSE BILL NO. 425(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL

FOR AN ACT ENTITLED
"An Act relating to civil liability to the state or a municipality for certain acts
involving false claims, misrepresentation, false records, false statements, the failure
to disclose a false claim, the purchase of public property from an unlawful
source, or the receipt of a pledge of public property from an unlawful source;
relating to criminal proceedings charging false statements or fraud; relating to
misrepresented or fraudulent contract claims under the State Procurement Code;
relating to the recovery of the property of a municipality, school district, or

the state; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.30.687(a) is amended to read:

(a) A person who makes or uses in support of a contract claim under this

chapter, a misrepresentation, or who practices or attempts to practice a fraud, at any

-1- CSHB 425(JUD)
New Text Underlined [DELETED TEXT BRACKETED]
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WORK DRAFT WORK DRAFT 1-GH2029\G

stage of proceedings relating to a procurement or contract controversy under this
chapter

(1) forfeits all claims relating to that procurement or contract; and

(2) is liable to the state for a false claim as provided in AS 37.10.090
[REIMBURSEMENT OF ALL SUMS PAID ON THE CLAIM, FOR ALL COSTS
ATTRIBUTABLE TO REVIEW OF THE CLAIM, AND FOR A CIVIL PENALTY
EQUAL TO THE AMOUNT BY WHICH THE CLAIM IS MISREPRESENTED].

* Sec. 2. AS 37.10.090 is repealed and reenacted to read:

Sec. 37.10.090. False claims and misrepresentation against state or
municipality, (a) A person is civilly liable to the state or a municipality in
accordance with the provisions of this section if the person commits any cf the
following acts:

(1) knowingly presents or causes to be presented to an officer or
employee of the state or of a municipality, a false claim for payment or approval by

the state or municipality;

(2) knowingly makes, uses, or causes to be made or used a false record
or statement to get a false claim paid or approved by the state or a municipality;

(3) conspires to defraud the state or a municipality by getting a false
claim allowed or paid by the state or municipality;

(4) has possession, custody, or control of public property or money
used or to be used by the state or a municipality and knowingly delivers or causes to

be delivered less money or property than the amount for which the person receives a

document certifying receipt;

(5) is authorized to make or deliver a document certifying receipt of
property used or to be used by the state or a municipality and knowingly makes or
delivers a receipt that falsely represents the property used or to be used;

(6) knowingly buys, or receives as a pledge of an obligation or a debt,
state or municipal property from a person who lawfully may not sell or pledge the
property;

(7) knowingly makes, uses, or causes to be made or used a false record

or statement to conceal, avoid, or decrease an obligation to pay or transmit money or

CSHB 425(JUD) -2-
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WORK DRAFT WORK DRAFT 1-GH2029\G

property to the state or a municipality; or

(8) is a beneficiary of an inadvertent submission of a false claim to t

state or a municipality, subsequently discovers the falsity of the claim, and fails to
disclose the false claim to the state or the municipality within a reasonable time after
discovery of the false claim.

(b) If civil liability is found under (a) of this section, the person is liable to the
state or municipality for the following:

(1) except as provided in (c) of this section, three times the amount of
the damages that the state or municipality sustains because of the act of that person;

(2) a civil penalty of up to $10,000 for each act for which liability is
found under (a) of this section; and

(3) attorney fees and costs awarded in accordance with Alaska Rules
of Civil Procedure to recover amounts under (1) or (2) of this subsection.

(c) The court may reduce the amount of damages under (b)(1) of this section
to an amount not less than two times the amount of the damages sustained and may
waive entirely the civil penalties under (b)(2) of this section if the standards set out
in this subsection are met. To be eligible for reduction or waiver, the person who
committed the act for which the person is civilly liable under (a) of this section must

prove, and the court must find, that

(1) the person furnished officials of the state or of the municipality
responsible for investigating acts listed under (a) of this section with all information
known to that person about the act within 30 days after the date on which the person
first obtained the information;

(2) the person fully cooperated with any state or federal investigation
of the act; and

(3) at the time the person furnished the state or the municipality with
information about the act, a criminal prosecution, civil action, or administrative action
had not started with respect to the act, and the person did not have actual knowledge
of the existence of an investigation into the act.

(d) Liability under this section is joint and several for an act committed by two

or more persons.

3 CSHB 425(JUD)
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