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T O : Representative Pete Kott, Chair (Judiciary

W  a  N i s /
F R O M : Representative M ary Kapsnei

D A T E :: April 13 ,20 0 0

R E : Request for Hearing on House B ill 375

I  would like to request an initial hearing on the Committee Substitute for House B ill 
375 , “ An Act relating to abuse o f inhalants”  in the Judiciary Committee. T h is  b ill 
was heard today in Health, Education, and Social Serv ices and passed out o f that 
Committee. Attached is  a copy o f the draft b ill, along with the sponsor statement.

mailto:y_Knpsner@lcgis.state.ak.us


Stale Capitol • Juneau, Alaska 99801-1182 
Phone:(907)465-4942 • Fax: (907)465-4589 
E-Mail: Representative Mar\/_Kapsner@legis.state.ak.us

R e p r e s e n t a t i v e  M a r y  S a t t t e r  0 ( a p s n e r

H ou se  D is t r ic t  39
Low er K uskow k im  a n d  U pp e r B ris to l B ay

A kiachak

A k ia k
A le k n a g ik
A tm a u t lu a k
B e th e l
C h e f o m a k

C l a r k s  P o in t
D i l l in g h a m
E e k

E k u k
E k w o k
C o o d n e w s  B a y
K a s ig lu k
K ip n u k
K o l ig n a n e k
K o n g ig a n a k
K w e th lu k
K w ig i l l in g o k
M a n o k o t a k
N a p a k i a k
N a p a s k i a k
N e w  S t u y a h o k
N u n a p i t c h u k
O s c a r v i l l e
P l a t i n u m
P o r t a g e  C r e e k
Q u i n h a g a k

T o g ia k
T u n tu t u l i a k
T w in  H il ls

S p o n so r  Statem ent

C S  F O R  H O U S E  B I L L  N O .  3 7 5  (  )
"A n  A ct  re la t in g  to a b u se  o f in h a la n t s "

H o u s e  B ill  375 ta rg e ts  a p r o b le m  in  A la s k a  th a t  h a s  b e e n  n e g le c t e d  fo r  m a n y  y e a rs . I t  w i l l  

p r o v id e  p u b l i c  s a fe ty  o ff ic ia l,  m e d ic a l  p e r s o n n e l  a n d  th e  c o u r t s  le v e r a g e  to  p la c e  i n d iv id u a l s  
w h o  u s e  a n d  a b u s e  in h a la n ts  in to  re h a b il i ta t io n . 1 in t r o d u c e d  H B  375  a f te r  l is te n in g  to  th e  

c o n c e r n s  o f  m a n y  p r o v id e r s  w o r k in g  w i t h  y o u n g  p e o p le  a n d  to  V P S O ' s  w h o  fe e l t h e y  h a v e  
n o  to o ls  to  in te r v e n e  w h e n  th e y  s e e  s o m e o n e  h u f f in g .

A l t h o u g h  th e  a b u s e  o f  in h a la n ts  is  n o t  a n e w  p r o b le m ,  it is r e a c h in g  r a m p a n t  p o r p o r t io n s  

t h r o u g h o u t  A la s k a  a n d  a m o n g  y o u t h  a c ro s s  th e  n a tio n . A s  o f  J a n u a r y  1999 tw 'e n ty - fo u r  

s ta te s  h a v e  p a s s e d  la w s  a d d r e s s in g  in h a la n t  p r o b le m s .  T h e s e  la w s  v a r y  g r e a t ly  in  c o n te n t ,  
r a n g in g  f r o m  s e n d in g  in d iv id u a ls  to  t r e a tm e n t  to  c r im in a l iz in g  tine b e h a v io r .

O n e  o f  th e  p r o b le m s  in  fo rg in g  a d i r e c t io n  to  d e a l w i t h  in h a la n t  a b u s e  is  th e  la c k  o f  

a p p r o p r ia te  t r e a tm e n t  fa c ilit ie s . M o s t  s u b s ta n c e  a b u s e  t r e a tm e n t  p r o g r a m s  a re  g e a re d  

t o w a r d  p r o b le m s  o f  a lc o h o l  a n d  d r u g s .  N a t io n a l ly ,  th e re  a re  o n ly  t w o  r e s id e n t ia l  t r e a tm e n t  

fa c i l i t ie s  d e s ig n e d  fo r  in h a la n t  a b u s e r s ,  in  T e x a s  a n d  S o u t h  D a k o ta .  T h a n k s  to  th e  e f fo r t s  o f  
S e n a to r s  F r a n k  M u r k o w s k i  a n d  T e d  S te v e n s ,  th e  Y u k o n  K u s k o k w i m  H e a l t h  C o r p o r a t i o n  in  

S o u t h w e s t  A la s k a  r e c e iv e d  a g r a n t  in  1999 to  b u i ld  a n  in h a la n t  a b u s e  t r e a tm e n t  fa c i l i t y .  

C o n s t r u c t i o n  is  s c h e d u le d  to  b e g in  th is  s u m m e r ,  w i t h  c o m p le t i o n  in  2001.

A  1998 s u r v e y  b y  th e  Y K H C  f o u n d  th a t  d u r in g  1996 a n d  1 997 ,161  A la s k a n s  s o u g h t  

t r e a tm e n t  fo r  in a h la n t  a b u se  at d r u g  a n d  a lc o h o l  p r o g r a m s .  D u r i n g  t h e  s a m e  p e r io d  t h e y  

f o u n d  46 p e o p le  w i t h  a h is to r y  o f  in h a la n t  a b u s e  d ie d .  A  1993 s t u d y  b y  th e  I n d ia n  H e a l t h  

S e r v i c e  in  A la s k a  lo o k e d  at th e  c o s t  to  s o c ie t y  i f  in h a la n t  a b u s e r s  a re  le f t  u n t r e a te d .  T h a t  

s t u d y  f o u n d  th a t  a 19 y e a r  o ld  w i t h  a c h r o n i c  h i s t o r y  o f  in h a la n t  a b u s e  a n d  s ig n i f i c a n t  b ra in  
o r  o r g a n  d a m a g e  w i l l  c o s t  s o c ie t y  $1.4 m i l l io n  o v e r  a l i fe t im e  o f  t r e a tm e n t ,  m e d i c a l  ca re , 

s o c ia l  s e r v ic e s ,  la w  e n fo r c e m e n t  a n d  c o u r t  co s ts .

W e  a re  f o r t u n a te  in  A la s k a  to  b e  at th e  th r e s h h o ld  o f  a n e w  era  in  a d d r e s s in g  in h a la n t  a b u s e  

w i t h  th e  c o m in g  r e s id e n tia l  t r e a tm e n t  fa c i l i ty .  I w o u ld  h o p e  th a t  t h e  le g is la tu r e  ta k e  a p r o ­

a c t i v e  lo o k  a t w a y s  in  w h i c h  w e  c a n  ra ise  a w a r e n e s s  a n d  a d d r e s s  s ta t u t o r y  n e e d s  to  

c o m p le t e  a p a c k a g e  a p p r o a c h  th a t i n c lu d e s  p r e v e n t io n ,  in t e r v e n t io n  a n d  tr e a tm e n t .  H o u s e  
B il l  375 is  in t e n d e d  to  b e  a p a r t  o f  th e  in te n t io n  c o m p o n e n t  in  th is  is su e .

R esou rces C om m ittee  
F ishe rie s C om m ittee  
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T h a n k  y o u  fo r  y o u r  c o n s id e r a t io n .
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W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

C S  F O R  H O U S E  B IL L  NO. 375( )

IN  T H E  L E G IS L A T U R E  O F TH E  S T A T E  O F A L A S K A  

T W E N T Y - F IR S T  L E G IS L A T U R E  - SEC O N D  S E S S IO N

BY

Offered:
Referred:

Sponsor(s): REPRESEN TA TIV E KAFSNER

A B IL L  

F O R  AN A C T  E N T IT L E D

"A n  A ct relating to abuse o f in ha la n ts."

B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  Section  1 .  A S  1 1 .7 6  i s  amended by adding a new section to read:

Se c . 11 .7 6 .2 0 0 . A b use  of inha lants, (a) Under circum stances not otherw ise 

oscribed under A S  1 1 . 7 1 ,  a person commits the crim e o f abuse o f inhalants i f  the 

person sm e lls or inha les any substance, other than an a lcoho lic beverage, with the 

intent o f causing intoxication, inebriation, excitement, stupefaction, or dulling o f the 

brain or nervous sy stem . \ i  \ 0

(b) T h is  section does not apply to the administration of a controlled substance, 

drug, or other substance by a practitioner or otherwise in a m edical context. In  th is 

subsection, "adm in ister," "drug," and "practitioner" have the meanings given in 

A S  1 1 .7 1 .9 0 0 .

(c) In  th is section , "a lcoho lic beverage" has the meaning given in 

A S  0 4 .21.0 80 .

(d) Abuse o f inhalants is  a ch rsrlTm isd effiea nor. A  court sha ll suspend the

yvApt'^W Oiui/iAL 1o v/T
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im position o f  sentence, place the defendant on probation under A S  12 .55 .0 85 , and 

require the defendant to su cce ssfu lly  complete an inhalant abuse treatment program.

*  Sec. 2. A S  47 .37 .170 (b ) is  amended ;o read:

(b) A  person who appears to be incapacitated by a lcohol, in h a la n ts, or drugs 

in a public place shall be taken into protective custody by a peace o ffice r or a member 

o f the emergency service patrol and immediately brought to an approved public 

treatment facility , an approved private treatment facility , or another appropriate health 

facility  or serv ice  for emergency medical treatment. I f  a [NO] treatment facility  or 

emergency medical service is  not available, a person who appears to be incapacitated 

by a lcohol, inha lants, or drugs in a public place shall be taken to a state or municipal 

detention facility in the area i f  that appears necessary for the protection o f the person's 

health or safety.

*  Sec . 3 . A S  47 .37 .170 (d ) is  amended to read:

(d) A  person who, after medical examination at an approved private treatment 

fa c ility , or another appropriate health facility or service for em ergency medical 

treatment, is  found to be incapacitated by alcohol, inha la nts, or drugs at the time o f 

adm ission or to have become incapacitated by alcohol, inha lants, or drugs at any time 

after adm ission , may not be detained at a facility  after the person is  no longer 

incapacitated by alcohol, inha lants, or drugs. A  person may not be detained at a 

facility  i f  the person remains incapacitated by alcohol for more than 48 hours after 

adm ission as a patient. A person may consent to remain in the fa c ility  as long as the 

physician  in charge considers it appropriate.

*  Sec . 4 . A S  4 7 .3 7 .170 (f)  is  amended to read:

(f) I f  a patient is  admitted to an approved public treatment fa c ility , fam ily or 

next o f  kin shall be promptly notified. I f  an adult patient who i s  not incapacitated by 

a lcoh o l, in h a la n ts, or drugs requests that there be no notification o f next o f kin, the 

request sha ll be granted.

*  S e c . 5 . A S  4 7 .37 .170 (g ) i s  amended to read:

(g) A  person may not bring an action for damages based on the decision under 

th is section  to take or not to take an intoxicated person or a person incapacitated by 

a lcohol, inha la nts, or drugs into protective custody, un less the action i s  fo r damages

W O R K  D R A F T  W O R K  D R A F T  1 - L S 1 3 2 3 \ H
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caused by g ro ss negligence or intentional misconduct.

*  Sec . 6. A S  4 7 .3 7 .170 (i) i s  amended to read:

(i) A person taken to a detention facility under (a) or (b) o f  th is section may 

be detained only ( 1)  until a treatment facility or emergency m edical se rv ice  i s  made 

available, (2) until the person is  no longer intoxicated or incapacitated by alcohol3 

inha lants, or drugs, or (3) for a maximum period o f 12  hours, w hichever occurs first . 

A  detaining o fficer or a detention facility officia l may release a person w ho is  detained 

under (a) or (b) o f  th is section at any time to the custody o f a re sp o n sib le  adult. A  

peace officer or a member o f  the emergency service patrol, in detaining a person under 

(a) or (b) o f this section and in taking the person to a treatment fa cility , an emergency 

medical serv ice , or a detention facility , is  taking the person into protective custody4 

and the o ffice r or patrol member shall make reasonable efforts to provide for and 

protect the health and safety o f the detainee. In  taking a person into protective custody 

under (a) and (b) o f th is section , a detaining officer, a member o f the emergency 

se rv ice  patrol, or a detention facility  o ffic ia l may take reasonable step s for se lf­

protection, including a fu ll protective search o f the person o f a detainee. Protective 

custody under (a) and (b) o f  th is section does not constitute an arrest and an [NO] 

entry or other record may not be made to indicate that the person detained has been 

arrested or charged with a crim e, except that a confidential record may be made that 

is  necessary fo r the administrative purposes o f the facility to w hich the person has 

been taken or that i s  necessary for statistical purposes where the p erson 's name may 

not be d isc lo sed .

*  Sec . 7 . A S  47 .37 .180 (a ) i s  amended to read:

(a) An intoxicated person who ( 1)  has threatened, attempted to in flict, o r 

in flicted  physica l harm on another or is  like ly  to in flic t physica l harm on another 

u n le ss committed, or (2) is  incapacitated by alcohol, in h a la n ts, or d rugs, may be 

committed to an approved public treatment facility for emergency treatment. A  refusal 

to undergo treatment does not constitute evidence of lack o f judgment as to the need 

for treatment.

*  Se c . 8 . A S  47 .37 .190 (a ) i s  amended to read:

(a) A  spouse or guardian, a relative, the certify ing p h y sic ia n , o r the

W O R K  D R A F T  W O R K  D R A F T  1 - L S 1 3 2 3 V H
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administrator in charge of an approved public treatment facility  may petition the court 

for a 30-day involuntary commitment order. The petition must allege that the person 

i s  an alcoholic o r inhalant or drug abuser who ( 1)  has threatened, attempted to in flict, 

or in flicted  physica l harm on another and that* un less committed* i s  lik e ly  to in flic t 

physica l harm on another; o r (2) is  incapacitated by a lcohol, inhalants, or drugs. A  

refusal to undergo treatment does not constitute evidence o f lack o f judgment as to the 

need fo r treatment. The petition must be accompanied by a certificate o f  a licensed 

physician  who has examined the person within two days before su b m issio n  o f the 

petition, un less the person w hose commitment i s  sought has refused to submit to a 

medical examination, in w hich case the fact o f refusal must be alleged in the petition. 

The certificate must set out the physician’s  findings in support o f the allegations o f  the 

petition.

*  Sec. 9. A S  47.37.205(a) is  amended to read:

(a) At any time during a person's 30-day commitment, the director o f  an 

approved public facility or approved private facility may file  with the court a petition 

fo r a 180-day commitment o f  that person. The petition must include all material 

required under A S  47.37.190(a) except that references to "30 days" sha ll be read as 

" 18 0  days" and must allege that the person continues to be an a lcoho lic o r  inhalant 

or drug abuser who is  incapacitated by alcohol, inhalants, or drugs, o r who continues 

to be at risk  o f seriou s physica l harm or illn e ss.

*  Sec. 10. A S  47 .37 .235(c) is  amended to read:

(c) A  person who knowingly initiates an involuntary commitment petition 

under A S  4 7 .3 7 .18 0  - 47 .37.20 5 without having good cause to believe that the other 

person is  an a lcoholic or inhalant or drug abuser and is  incapacitated or at r isk  o f 

se riou s physica l harm or illn e s s  i f  not treated i s  guilty o f  a c la ss C  fe lony .

*  Sec . 11. A S  4 7 ,37 .2 70 (1)  is  amended to read:

( 1)  "a lcoho lic o r  inhalant or drug abuser" means a person who 

demonstrates increased tolerance to a lcohol, inhalants, or drugs, w ho su ffe rs from  

withdrawal when alcohol, inhalants, or drugs are not available, w hose habitual lack 

o f  se lf-contro l concerning the use o f a lcohol, inhalants, or drugs causes sign ificant 

hazard to the person's health, and who continues to use a lcohol, inhalants, or drugs

W O R K  D R A F T  W O R K  D R A F T  1 - L S 1 3 2 3 Y H
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despite the adverse consequences;

*  Sec . 1 2 .  A S  4 7 .37 .270 (10 ) i s  amended to read;

(10 ) "hazardous volatile material or substance" o r  " in h a la n t "

(A) means a material or substance that i s  readily vaporizable at 

room temperature and w hose vapors or gases, when inhaled,

(i) pose an immediate threat to the life  o r health o f  the

person; or

(ii) are lik e ly  to have adverse delayed e ffects on the 

health o f the person;

(B) includes, but i s  not lim ited to,

(i) gaso line;

(ii) materials and substances containing petroleum

distilla te s; and

(iii) common household materials and substances whose 

containers bear a notice warning that inhalation o f vapors or gases may 

cause p hysica l harm;

*  Sec . 1 3 .  A S  4 7 .3 7 .2 7 0 ( 1 1)  i s  amended to read:

( 1 1 )  "incapacitated by a lcohol, in h a la n ts, or drugs" means a person 

who, as a result o f  a lcohol, in ha la n ts, or drugs, i s  unconscious or w hose judgm ent i s  

otherwise so  impaired that the person (A) i s  incapable o f realizing and making rational 

d ecision s with respect to the need for treatment and (B) is  unable to take care o f  the 

person 's basic safety or personal needs, including food, clothing, shelter, o r medical 

care;

*  Se c . 1 4 .  A S  4 7 .3 7 .2 7 0 (14 )  i s  amended to read:

( 14 )  "intoxicated person" means a person whose mental o r p hysica l 

functioning i s  substantially impaired as a result o f the use o f a lcoho l, in h a la n ts, or 

drugs;

W O R K  D R A F T  W O R K  D R A F T  1 - L S 1 3 2 3 \ H
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F I S C A L  N O T E

Title: An Act eliminating certain taxes under AS 2 1 .0 9  from the sale o f worker's compensation
insurance; relating to the establishment, assessment, collection, and accounting for service fees fo r 
state .,dministration o f workers' compensation and worker safety programs; establishing civil 
penalties and sanctions for late payment or nonpayment of the service fee; and providing fo r an 
effective date.

The bill would eliminate the 2.7% tax paid on workers' compensation insurance premiums under AS 
21.09.150(b), and would replace it with an annual seivice fee. The annual service fee is to be paid by all 
insurers who provide workers' compensation Insurance as well as those employers who are self-insured or 
uninsured.

The fee shall be paid each year to the department at the time that the annual report is required. This suggests 
that initial payments shall be received by the department in March, 2001 with funding available for appropriation 
to the workers' compensation program on July 1 ,2001 (state fiscal year 2002).

For those Insurers who provide workers' compensation insurance, the service fee is the following percentage o f 
all payments reported to the Alaska Workers’ Compensation Board under AS 23 .30 .155(m) or (n):

(1) for payment due in 2001: 3.3 percent;
(2) for payment due in 2002: 3.1 percent;
(3) for payment due in 2003: 2.9 percent;
(4) for payment due in i 004 and subsequent years: 2 .6 percent

Other employers who are self-insured under AS 23.30.090 shall pay instead an annual service fee as follows, 
calculated according to the provisions of AS 23.05.067:

(1) for payment due in 2 f "M, 25 percent o f the amount calculated for the service fee;
(2) for payment due In 2002, 50 percent of the amount calculated for the service fee;
(3) for payment due in 2003, 75 percent o f the amount calculated for the service fee; and
(4) for payment due in 2004 and subsequent years, 100 percent o f the amount calculated for the service fe e .

This fee would be deposited into a workers' safety and compensation administration account, and would be 
available, through appropriation, to fund the expenses incurred by the state in administering the occupational 
safety and health program. During the four-year phase-ln period, this appropriation would replace the 
unrestricted general fund match appropriation which currently funds a portion o f the cost o f the state's 
occupational safety and health program.

The bill provides penalties for late payment o f the fee, and amends AS 37.05.146(b)(4) to ensure that the 
receipts in the new account are accounted for separately and that appropriations from the account are not 
made from the unrestricted general fund.

The Division o f Labor Standards and Safety does not anticipate any additional need for staff to administer this 
fee collection program.

STATE OF A LA SK A  BILL N O . ______________________________
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Revision Date/Time (Note if correction): Department Affected: Labor
Title: "An Act eliminating certain taxes BRU: Workers' Compensation
under AS 21 .09  on premiums from the sals" Component: Workers' Compensation
Sponsor: Rules
Requestor: Governor________    COMPONENT SERIAL NO. 3 4  4

EXPENDITURES/REVENUES:__________________________________(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below

OPERATING FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

•

.

TOTAL OPERATING 0.0 0.0 0 .0 0 .0 0 .0 0 .0

CAPITAL i I r  i
CHANGE IN REVENUE 
FUND SOURCE #

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF (2,367.1) (2 ,367.1) (2 ,367 .1 ) (2 ,367 .1 ) (2 ,367 .1 )
1005 GF/Program Receipt
1006 GF/MHTIA
Other (New Fund) 2,367.1 2,367.1 2,367.1 2,367 .1 2,367.1
TOTAL 0.0 0.0 0 .0 0 .0 0 .0 0 .0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FYOO) impact: $ 0.0
ANALYSIS: (Attach a separate page if necessary)

See attached
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F I S C A L  N O T E

Title: An Act eliminating certain taxes under AS 2 1 .0 9  from the sale o f worker's compensation
insurance; relating to the establishment, assessment, collection, and accounting for service fees fo r 
state administration o f workers' compensation and worker safety programs; establishing civil 
penalties and sanctions for late payment or nonpayment o f the service fee; and providing for an 
effective date.

The bill would eliminate the 2.7%  lax paid on workers' compensation insurance premiums under AS 
21.09.150(b), and would replace it with an annual service fee. The annual service fee is to be paid by all 
insurers who provide workers' compensation insurance as well as those employers who are self-insured or 
uninsured.

The fee shall be paid each year to the department at the time that the annual report is required. This suggests 
that initial payments shall be received by the department in March, 2001 with funding available for appropriation 
to the workers’ compensation program on July 1, 2001, FY2002.

For those insurers who provide workers’ compensation insurance, the service fee is the following percent o f all 
payments reported to the Alaska Workers’ Compensation Board under AS 23.30.155(m ) or (n);

(1) for payment due in 2001. 3.3 percent:
(2) for payment due in 2002. 3.1 percent:
(3) for payment due in 2003. 2.9 percent
(4) for payment due in 2004 and subsequent years. 2.6 percent

Other employers who are self-insured under AS 23.30.090 shall instead pay an annual service fee o f the 
following amounts in the following years:

(1) for payment due in 2001, 25 percent of the amount calculated for the service fee under AS 23.05.067;
(2) for payment due in 2002, 50 percent o f the amount calculated for the service fee under AS 23.05.067;
(3) for payment due in 2003, 75 percent o f the amount calculated for the service fee under AS 23.05.067; and
(4) for payment due in 2004 and subsequent years, 100 percent of the amount calculated for the service fea 
under AS 23 .05 .067 .

This fee would be deposited into a workers’ safety and compensation administration account, and would be 
available, through appropriation, to fund the expenses incurred by the state in administering the workers’ 
compensation program under AS 23.30. During the four-year phase-in period, this appropriation would replace 
the unrestricted general fund appropriation which currently funds a portion o f the cost of the state's workers' 
compensation program.

The bill provides penalties for late payment o f the fee, and amends AS 37.05.146(b)(4) to ensure that the 
receipts in the new account are accounted for separately and that appropriations from the account are not 
made from the unrestricted general fund.

The Division o f Workers' Compensation does not anticipate any additional need for staff to administer this fee 
collection program.

STATE OF A L A SK A  BILL N O . _________ __________________
2000 LEG ISLA T IV E  SESS IO N
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F I S C A L  N O T E
S T A T E  O F  A L A S K A
2 0 0 0  L E G I S L A T I V E  S E S S IO N

N o :
B i*  / e r s i o n :  h b  3 7 8
( H )  P u b l i s h  D a t e :  |  ' 1 6 / 0 0

Title An act eliminating certain taxes under AS 21.09 on BRU Insurance
premiums from the sale of workers' compensation insurance.. . Component Insurance
Sponsor Rule Committee
Requester Governor Component No. 354
Expenditures/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES . ______________ J_______ ____L .  !

ICHANGE IN REVENUES ( ) (3,498.2) (3,498.2) (3,498.2) (3,498.2) (3,498.2) (3,498.2)1
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Menta! Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2000) cost: 
POSITIONS

-

Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

The bill will result in the elimination of tax receipts from workers' compensation premiums currently 
collected by the Division of Insurance. Under the bill a service fee charged by the Department of Labor 
and Workforce Development against workers' compensation claims payments and costs will result in fee 
receipts that are estimated to offset the foregone tax receipts, when the amount generated from self- 
insured claims is included. The loss in revenue shown above equals the amount the Department of Labor 
and Workforce Development estimates it will receive in fee receipts.

Prepared by: Robert A. Lohr 
Division Insurance

Phone 269-7900

Approved by Commissioner Deborah B. Sedwick 
Agency ___________ Community & Econo

y t r p
Tient / /

l~ S  { 
elopment ~J-

Date/Time 2/2/00 12:24 PM 
Date l / 2 l l

6 0
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v y r i  | ^ 3 l  F ° r further distribution Information, call the Governor's Legislative Office
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N o : 1
S T A T E  O F  A L A S K A
2 0 0 0  L E G I S L A T I V E  S E S S IO N

F I S C A L  N O T E  B i l ,  V e r s i o n :  H B  3 7 8
( H )  P u b l i s h  D a t e :  2 / 1 6 / 0 0

Revision Date 1/27/00 ____________________
Title '“An act relating to the establishment, assessment.
collection and accounting for service fees for the administration_______
administration .o f.won<£isl£gmpensation anti workers! sa fe ty jtog tam a..
Sponsor Rules Committee__________________________
Requester Governor_________________________________
Expenditures/Revenues_______ _________________

Dept. Affected 
-BRU

Administration
Risk Management

Component Risk Management

Component No. 
(Thousands o f Dollars)

71

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 200? FY 2003 FY 2004 FY 2005 FY 2006
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

75.8 142.4 199.9 238.9 238.9 238.9

TOTAL OPERATING 75.8 142.4 199.9 238.9 238.9 238.9
(CAPITAL EXPENDITURES | | ....I.......  I . I
ICHANGE IN REVENUES ( ) i ( ' I I I  _ ""I . I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1007 I/A Receipts 
1037 GF/Mental Health 
Other (Specify Type)

75.8 142.4 • 199.9 238.9 238.9 238.9

TOTAL 75.8 142.4 199.9 238.9 238.9 238.9

Estimate o f any current year (FY2000) c os t 
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0
ANALYSIS: (Attach a separate page If necessary)
This legislation creates an increased expense to Risk Management operating costs for a new 
administrative assessment fee beginning in 2001.

Applying the proposed rate schedule to the average of the five most recent fiscal years workers' 
compensation experience ($9 ,191 ,125) estimated costs are projected, although future loss experience will 
determine actual costs incurred.

As Risk Management is funded solely through inter-agency receipts, this additional expense will require 
increased cost o f risk allocations (premium assessments) to all state agency operating budgets.

Prepared by: Brad Thompson, Director Phone 465-5723
Division Risk Management S ' !  / ' -L

Approved by Commissioner Robert Poe /  / £ £  fC/
Agency Administration ■ .  M e w .

Date/Tims 1/27/00 
Date 1/27/00

C O M M I T T E B W r ° PR ° ™ I " - h ^ ™
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For further distribution Information, call the Governor's Legislative Office
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February 1 1 ,  2000

T h e  H onorable Brian Porter 

Speaker o f  the H ouse 

A laska State Leg isla tu re  
State Capito l 

Juneau, A K  9 9 8 0 1- 1 18 2

D ear Speaker Porter:

T he  state’ s  w o rk e rs’ com pensation and worker safety programs in the Departm ent o f  Labor 

and W o rk fo rce  Developm ent provide important benefits and se rv ic e s  to em p loyee s and 

em p loyers throughout A laska. S u cce ssiv e  budget cuts to the department have threatened the 

v ia b ility  o f  these program s to the point that a takeover o f  the safety program  by the federal 
governm ent i s  a d ist in ct p o ssib ility .

Federal management o f  our occupational health and safety program i s  unacceptable to me 

and to m ost em p loyers and em ployees in A laska . The b ill I  am introducing  changes the way 

in w h ich  these  program s are funded to ensure these se rv ice s to A la sk a n s are put back on  tirm 
footing.

T h e se  program s are currently paid fo r  w ith general funds. The  co st s  ro u g h ly  equate to the 
amount o f  m oney the state co lle c ts from  the tax on w orkers’ com pensation in su rance 
p rem ium s.

The program s c lea rly  benefit all em p loyers, but on ly  those em p loyers w ho purchase w orkers* 

com pensation  in surance are taxed. Larger se lf- in su red  em ployers pay no tax. T h is  b ill more 

equitably sp reads the co st'benefit structure o f  w orker safety program s by e lim ina ting  the 

prem ium  tax and rep lacing it with a fee for all em ployers based on a percentage o f  their 
ind iv idua l w o rk e rs’ com pensation c la im s. ----------

The fee s w ou ld  be accounted for separately and deposited into a w orker sa fety  and 
com pensation account. The  money in  the account would be treated as designated program 

receipts available fo r appropriation to the w orkers’ com pensation and sa fety  program s. The  

b ill p ro v id e s fo r a four-year phase-in o f  the fees to m in im ize the impact on those se lf- in su red  
em p loyers w ho cu rrently  pay no tax. The new fee sy stem  is  designed  to ra ise  the same

im  i » , '■
J t t l lC . lt l .  \ l. l« « i,l • =

(■ lll' l 4«ir 
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The  H onorab le  B ria n  Porter 

February 1 1 ,  2000 

Page 2

amount o f  m oney as the current tax. Because the new sy stem  w ould  spread c o st s  among 

more em p loyers, those em ployers currently paying the premium tax w ould  rea lize  a decrease 

in their payments.

T h is  b ill o ffe r s  a fa ir, effective way o f  ensuring continued funding fo r vital w orker protection 
program s. I  urge your prompt and favorable action on th is m easure.

S in ce re ly ,

TonyTAnow ies



H O U S E  B I L L  3 7 8 / S E N A T E  B I L L  2 7 2

“An act eliminating certain taxes under AS 21.09 on premiums from  the sale o f workers' 
compensation insurance; relating to the establishment, assessment, collection, and 
accounting fo r  service fees fo r state administration o f workers' compensation and worker 
safety programs; establishing civil penalties and sanctions fo r  late payment or 
nonpayment o f the service fee; and providing fo r  an effective date. ”

What it does:

1 . Provides a stable funding so u rce  for the Division of Workers Compensation 

( D W C )  and Occupational Safety and Health (OSH). HB 3 7 8  replaces general 

funds (G F) for D W C  and O SH  with non-GF designated program receipts and 

estab lishes a special workers’ safety and compensation administration account.

2. Creates a means of funding the two programs that is fair and equitable to all 

employers, regardless of whether they have purchased workers’ compensation 

or are self-insured. Currently, on ly  those em ployers that purchase w orkers’ 

compensation insurance p o lic ie s pay a premium tax through their carriers. Se lf-  

in su rers pay nothing. HB 378  elim inates the premium tax and enacts a user fee, 

charged equally among all u sers o f  the two system s.

3. Provides an economic incentive to employers to create a safe workplace. The  user 

fee is  based on a percentage o f w orkers’ compensation cla im  payments. The fewer 

accidents an employer has in the workplace, the le ss  they pay for w orkers’ 

compensation cla im s. Therefore, the le ss  they pay for c la im s, the low er the user fee.

W h y  s u p p o r t  H B  3 7 8 / S B  2 7 2 ?

Su cce ssiv e  budget cuts have threatened the very existence o f  w orkers’ compensation and 

safety programs. Last year the Legislature (House) elim inated O SH  from their budget, 

and a federal takeover became a d istinct po ssib ility . W h ile  O SH  was put back into the 

budget in the Senate side . D W C  took a large cut w hich further reduced se rv ice s to injured 

workers and em ployers, primarily through longer waiting time for hearings. By leveling 

the playing fie ld  and changing the way these programs are funded, continuation o f  these 

critica l benefits and se rv ice s to A laskans w ill be ensured.

S u b m i t t e d  b y :  D e p a r tm e n t  o f  L a b o r  & W o r k f o r c e
D e v e lo p m e n t

received, 
FES 2 2 2000

S e c t i o n a l  A n a l y s i s



S u b m i t t e d  b y :  D e p a r tm e n t  o f
L a b o r  & W o r k f o r c e  D e v e lo p m e n t

H o u s e  B i l l  3 7 8 / S e n a t e  B i l l  2 7 2  
A n a ly s is

The leg islation ’ s  intent is  to enact a fee on all workers’ compensation payments to 

establish an account for the administration o f the w orkers’ compensation program and the 

Occupational Safety and Health program, and to reduce those program s’ reliance on 

general fund revenues.

H B  3 7 8 / S B  2 7 2 :

• E lim inates the premium tax and establishes a fee for serv ice  fo r funding the W orkers’ 

Compensation D iv is io n  and the state match for the Occupational Safety and flea lth 

program.

• Reduces the reliance o f  these programs on general fund revenue.

• Sets out a funding mechanism  for the two programs that i s  fa ir and equitable to all 

em ployers, regardless o f  whether they purchase a w orkers’ compensation p o licy  or arc 

large enough to se lf- in su re . The payment o f  the fee is  charged equally among all 

u sers o f  the two sy stem s according to their use and need. The  fee i s  based on a

- percentage o f the dollar amount o f  cla im s paid under the w orkers’ compensation 

system . Currently, on ly  those purchasing a w orkers’ compensation p o licy  pay a 

premium tax. Se lf- in su rers do not pay any type o f  fee or tax regarding w orkers’ 

compensation.

• Provides an incentive for safer work places. The fewer accidents that em ployers have 

in the workplace, the le s s  they pay for w orkers’ com pensation c la im s. The le ss  those 

em ployers or their insurance companies pay for w orkers’ com pensation c la im s, the 

lower the user fee.

Section  1  am ends A S  2 1.0 9 .150 (a ) to establish the authority o f the D irector o f  Insurance 

over in su rers regarding the new annual user fee. Currently, th is type o f regulation 

governs premium taxes. '

Section  2 am ends A S  2 1.0 9 .2 10 (b ) to exclude w orkers’ compensation insurance from 

premium taxes.

Section  3 am ends A S  2 1.0 9 .2 10 (e) to provide that the serv ice  fee i s  in lieu o f all tax on 

w orkers’ com pensation insurance premiums.



HB 3 78 /S B  272  A n a ly sis (continued)

Page 2

Section  4 am ends A S  2 1.0 9 .2 10 (n ) to cla rify  the meaning o f w orkers’ compensation 

insurance for purposes o f elim inating its premium tax. .

Section  5 am ends A S  21.09 .270 (b) to exempt the annual u se r fee from the “ retaliation" 

p rovision o f A S  21.09.270(a).

Section  6 am ends A S  23.05 by adding a new section for an annual user fee to be charged 

to all in su rers and employers at a rate o f  3.3 percent in  2001, 3 . 1  percent in 2002,2.9  

percent in 2003 and 2.9 percent in 2004 and all years thereafter. The rate declines 

through 2004 as payments by se lf-insured employers are phased in. (See Section 9.)

It a llow s fo r fees due under the terms o f  a large lump settlement ($50,000 o r more) to be 

paid over a five  year period. T h is  section also provides for penalties for late payment o f  

the annual serv ice  fee.

Sectio n  7  am ends A S  23.30.090 to consider payment o f the annual serv ice  fee as a factor 

for certification o f a self-insurer.

Sectio n  8 am ends A S  37 .05.146(b)(4) to establish a specia l w orkers’ safety and 

compensation administration account.

Sectio n  9 a llow s fo r the phase-in o f  se lf- in su rers and jo in t insurance arrangements. The 

phase-in would be over a four-year period starting in 2001 at 25 percent o f the fee and 

going up 25 percent each succeeding year until the se lf- in su rers pay 100 percent o f  the 

fee. Th e se  entities currently do not pay a premium tax. but would pay the user fee.

Sectio n  10  a llow s fo r the promulgation o f regulations to implement the new user fee.

S ectio n  1 1  provides fo r immediate effective date to promulgate regulations to implement 

the new user fee.

S e c t io n  12 p r o v id e s  fo r  an  e f f e c t i v e  d a te  o f  J a n u a r y  1,2001.
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A L A S K A  M U N IC IP A L  L E A G U E  
J O IN T  IN S U R A N C E  A S S O C IA T IO N ,  IN C .  
C la im s  Department - Fax  Cover Sheet

Anclionic Office: 
807GStrwt.St9.356 
Auchortgc, Alula 99301 
(907)258-2821 
(907)238-2823 FAX

Juneau O ffioc:
217 Second Sired, Suita 200 
M ia u, A U ila  99801 
(907)386-3222 
(907) 463-54 B0

Date: 03/01/2000

From: Leandrs D. Estep
Workers* Comp. Claims Manager

To: Rep. Norman Rokeberg, Chair, House Labor St Commerce
Committee

Fax #: 465-2040

# of Pages: 1 including cover sheet

R E : H ouse Bill 378

M E S S A G E :

Please consider this an addendum to Kevin Smith’s letter of this same date 
regarding House Bill 378.

W e  are asking for clarification on the assessment of a “User Fee” on any 
Excess and Reinsurance coverage. The A M L J I A  purchases Reinsurance to 
provide coverage for losses that require payments that will exceed 
$250,000.00 per claim. Currently the Reinsurer pays the “Premium Tax”. 
If H B  378 goes Into affect, the Reinsurer will be relieved of their obligation 
to pay the “Premium Tax” but the A M L J I A  will still owe the “User Fee”. 
Once a claim exceeds the $250,000.00 retention level, we receive 
reimbursement from our Reinsurance carrier. flow would allowance for 
the “User Fee” be separated ont between the Self-Insurer, Commercial 
Insurance Co and their Reinsurer or Excess carrier?

Secondly, the allowance for recoveries received back from third party 
subrogation should be addressed and allowed for. If a workers* 
compensation c l a i m  arises as the result of a third parties negligence, w e  

have the right of recovery from that third party. The recovery process 
typically does not occur until the workers* compensation claim Is concluded. 

Therefore the A M L J I A  (as well as other insurers, etc.) has already paid a 
“User Fee” on gj]_ payments made on the claim prior to any recovery.

Thank you for your attention to these matters and please feel free to contact 
m e  at (800)337-3682 if you have any questions regarding either of these 
issues.

RECEIVED 

MARO I 2000

S u p p o r t
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A L A S K A  M U N IC IP A L  L E A G U E  
J O IN T  IN S U R A N C E  A S S O C IA T IO N ,  IN C .  
C la im s  Department - Fax  Cover Sheet

Anchorage O flke ;
807 0  Street Stt. 356 
Anchorage, Atoka 99501 
(907) 258-2821 
(907) 25S-2SJ3 FAX

Juneau Office:
717 Second Street, Sab to 200 
Jurow, Aba la 99801 
(907)586-3273 
(907)463-5480

Date: 03/01/2000

From: Imandra D. Estep
Workers* Comp. Claims Manager

T c : Rep. Norm Rokeberg, Chair, House Labor &  Commerce
Committee

Fax #: 465-2040

# o f Pages: 4 includ ing cover sheet

RJEI: House Rill 378

M E S S A G E :

Attached is a letter from Kevin Smith, Risk Manager of the Southeast 
brunch of the AML/JIA for your consideration.
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________ Alaska M unicipal League Joint Insurance Association, Inc.
 ------------ - 2 1 7  Second Street, Suite 200 •  Juncou, AluJw 99801 • Phone (907) 586-3222 •  Fax (907) 463-54H0

M E M O R A N D U M  ‘

Date: March 1,2000

From: Kevin Smith, Risk Manager

To: R©p. Norm Rokeberg, Chair, House Labor &  Commerce Committee

•' R E G A R D I N G : _______ HB378____________________________________________________ •

Thank you for the opportunity to testily before the House Labor &  Commerce Committee February 
28. It is still the position of the Alaska Municipal League (AML) and the Alaska Municipal League 
Joint Insurance Association (AML/JIA) that public entities, especially municipalities, school districts, 
and joint insurance arrangements organized under A S 2 1,76 be excludes, from the bill. In the interests 
of maintaining the most cost-effective, efficient risk financing for Alaska's citizens, it seems 
re*.-enable to consider excluding their public agencies from the taxes proposed in HB378.

While it is true that public entities also use the Alaska Workers' Compensation Board (AWCB) and 
AK-OSH, It may not be at a rate comparable to the private sector. For example, the AML/JlA's 1999 
Annual Report to the Division of Workers' Compensation shows a controversion rate of only 0.05 
percent of all workers' compensation claims wc handle. With respect to A K - O S H  services, the 
AML/JIA provides loss control services to its 141 public entities comparable to AK-OSITs voluntary 
compliance program. Unless there is an increase in services, the AML/JIA sees no reason to cost-ahift 
from the private insurance industry to the public sector at a time when local government entities arc 
struggling for their survival.

The zero fiscal note accompanying this bill provides no reason to anticipate any improvements in the 
current backlog of hearing dates and claims handling. If the bill is revenue neutral, as the fiscal note 
indicates, then additional services may not be possible and the AML/JIA can sec no reason to change 
the existing formula.

If you do not find this reasoning compelling, however, there arc some points the AML/JIA would 
propose the committee consider before you send this bill on to the next committee of referral.

The bill proposes to lax all payments made on behalf of injured workers, including vocational 
specialist fees (to include monitoring the worker during the vocational rehabilitation plan and tuition 
costs), medical benefits, defense costs, injured worker attorney fees, any interest paid on a claim as 
well as any payments reported in category #21of the Annual Report to the A W C B  which is marked as

1
Or E-mail an kgvfatfiajntLamllfoqrg
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“other." The “other” category would include adjusting fees paid to an independent adjusting agency 
for investigation of subrogation, recorded interviews of witnesses, or any potential claims handling. 
This category would also include photocopying expenses and court reporters or any other payments 
made that do not specifically fit within the other 20 categories listed on the Annual Report

Payment of a “User Fee” on Medical Only claims would not be reasonable since these particular 
claims do not burden or bog-down the system. Medical Only claims significantly contribute to our 
safety programs in that they serve as a warning system of where potential problems lie. “Frequency 
breeds Severity.” Medical Only claims make up just over 2/3 of our total claims, as is the ease for 
most employers/carriers. If HB378 is approved, then perhaps a separate, lower “User Fee" should be 
imposed on these type of claims.

It seemed that a large majority of the testimony heard on February 28, focused on the idea that this bill 
would ensure an Alaska based Occupational Safety &  Health Administration. However, this bill 
cannot exclusively dedicate the “User Fee” to the A W C B  and OSHA. Again, there is no reason to 
believe there would be an increase of services or retention of OSHA. Essentially, we would be paying 
additional Ainds to simply maintain the current level of service we have.

There would be less incentive, from an already largely claimant oriented Workers’ Compensation 
Board, to give favorable decisions to employers since this would guarantee the division additional 
revenue. This would indicate a "conflict of interest”.

The AML/JIA is successful, in part, due to good planning. Our rates are set well in advance, have 
already been negotiated and quotes sent to some members for the FY2001 fiscal year. It will be 
impossible to recoup the tax increase through premiums until July 1,2002. The AML/JIA requests
that the effective date be changed to July 1. 2002. or January 1.2003. in order to providejoint__
insurance arrangements with adequate time to properly budget for the increased taxes proposed in this 
bill. Since commercial insurance companies would be seeing a decrease in taxes under this proposal, 
the effective date may not be an issue for them. However, we feel that the “User Fee” should only be
assessed on claims generated within a calendar year and that fzzs should nol'be assessed on claims..
occurring in prior years. For commercial insurance companies, those premiums have already been 

—  -taxed and this would makeitTtnpossiblc for prioT premiums to be adjusted if a fee is continuing to be 
paid on claims that occurred in prior years and especially in the ease where a particular employer is no 
longer insured with the same commercial carrier or joint insurance .arrangement The answer to this 
problem would be to assess a “User Fee" on claims generated in each calendar year only.

In summary, the A M L  and the AML/JIA would encourage you to exclude public entities from the 
provisions of this bill. The cost-shifting from the private mfluranoe industry to tho public sector could 
not come at a worse time. That foiling, please consider revising the measure as suggested above.

Prior to and since the hearing held on February 28, the above issues have been discussed with the 
Municipality of Anchorage Risk Manager, Glen Smith and he concurs with these views and statements 
as were represented in his earlier testimony on February 28 before the committee.

Unfortunately, I will be out of town for the remainder of the week. Should you have questions, 1 
would invite yutrttrcalf Lcandra Estep, our workers' compensation manager at 800-337-3682. She

 ..................... j . . . . .  . j . ; • • ■ ;
Or E-mail at: k«vfr8@lHu.amllU.orK   •

Yhltiwr Wab site *t: https/farmjmMUuMS
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in ten d s  to monitor th is  a fte rn o o n 's  h ea rin g  v ia  te le co n fe r e n ce  as w e ll, and s h o u ld  b e  a va ila b le  at th e  
A n c h o r a g e  Bite to a n s w e r  a n y  q u e s t io n s .

Thank you for your consideration of these iSSQtsT

3 :

O r E-mail at: kev las^ lpu .am llla .o rg

Visit o u r Web Site att-h<tp://wrm.am]II«.org
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Northwest Safety Management, Inc.
1 7 7 1 0  N i t o a n y a  C i r c l e
Eagle River, A laska  99577-B522 Philip e . uimer
(907) 696-5730 Principal Consultant

February 28. 2000

State of Alaska 
State Legislature 
Legislative Office Building 
State Capitol 
Juneau, Alaska 99811

Re: HB 378 and SB 272

Dear Legislators:

I am a practicing safety professional In the State of Alaska and an appointed citizen to the State 
of Alaska Workers’ Compensation Board- I am in favor of passage of these collateral bills that 
are designed to bring more long term financial stability to the budgeting process of the 
Department of Labor.

As a member of the Workers’ Compensation Board, I have direct knowledge of the need to 
provide more predictable streams of revenue to fund the Workers Compensation Division. In 
times of state fiscal crises and budget cutbacks, the work load of the the Workers Compensation 
Division does not diminish. The workload is a direct function of the number of worker injuries in 
the state. The Workers Compensation Division must have a more stable source of funding that is 
tied directly to the workload. These bills, while not a perfect solution, represent a very good way 
of assuring that funding stability.

As a safety professional, I understand the similar funding issue regarding the State Department 
of Occupational Safety and Health. Their workload, likewise, is a function of the injury rates of 
the state. If there were fewer injuries, there would be less need of services. As injury rates 
climb, the workload increases. The funding bills as proposed, bring more stability to assuring 
the state’s worker safety agency will have the  ̂resources to assist employers with their safety 
management efforts. This directly benefits the workers of the state.

I encourage passage of these bills to enhance the effective work of both state agencies in 
assuring the efficient management of the state Workers Compensation Act and the state’s efforts 
to assist employers and employees with safety and health protection on-the-job.
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O ffice of the G o vern o r 
Press R eleases

February 11, 2000 000-18

KNOWLES' BILL PROTECTS, UPDATES W ORKERS' COMPENSATION; SAFETY PROGRAMS

Calling it vital for employees and employers alike, Gov. Tony Knowles today announced legislation 
that provides a fair, effective way to fund workers' compensation and safety programs. A second bill 
updates provisions o f the compensation program.
"The state's workers' compensation and worker safety programs provide important benefits and 
services to both employees and employers throughout Alaska," Knowles said. "The bill I am 
introducing changes the way these programs are funded to ensure these services to Alaskans are 
put back on firm footing."
Workers' compensation and safety programs are currently paid for with general funds that roughly 
equate to the amount that the state collects from a tax on workers' compensation Insurance 
premiums. Since only employers who purchase such insurance are taxed, larger self-insured 
companies pay no tax at all. Successive budget cuts, meanwhile, have threatened the viability o f 
these programs and a takeover o f the safety program by the federal government is now considered a 
distinct possibility.
"Federal management o f our occupational health and safety program is unacceptable to me and to 
most employers and employees in Alaska," Knowles said. "This bill eliminates the premium tax and 
replaces it with a new fee for all companies based on a percentage of their particular workers' 
compensation claims."
The fees would be accounted for separately and deposited into a worker safety and compensation 
account. Since these fees would fully fund the programs, it would be treated as self-supporting in the 
state budget.
The new fee system is designed to raise the same amount of money as that currently brought in by 
the tax. Because the new system spreads costs among more employers, fees paid by employers 
currently paying the premium tax would actually be decreased. The bill would provide for a four-year 
phase-in of the fees to minimize the impact on those self-insured employers who currently pay no 
tax.
"This bill gives employers a chance to control our own destiny," said Sally Ann Carey, President of 
the Workers' Compensation Committee o f Alaska. "If we make our workplace safer and manage our 
claims effectively, our rates go down."
"Effective OSHA and workers' compensation programs are essential to providing a safe and healthy 
environment for our workforce," said "Safety Herb" Everett, President of the Denali Safety Council 
and Westmark of Alaska's Director o f Safety and Workers Comp. "We almost lost the state OSHA 
program last year, which would have undone much of the improvement achieved in the last few 
years. This bill will prevent that from happening."
Alaska's Workers' Compensation Act has not been changed in 12 years and the second bill 
introduced by Knowles amends the act to keep pace with changing conditions and to ensure that the 
program is fair and efficient. Knowles' bill reflects the recommendations o f an ad hoc committee 
representing both employers and employees to adjust for the effects of inflation on benefits, recent 
court decisions, and to provide more efficient ways of handling the workers' compensation program.
ncluded in the changes are increases in benefits paid to injured workers to make up for losses due

2/24/00 3:09 P
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to inflation over the past 12 years. The bill also addresses Alaska Supreme Court decisions as to 
what benefits should be paid during the rehabilitation process and the timeframe for requests for 
claim hearings.
Other changes streamline the rehabilitation process, the signing of medical releases, and the dispute 
resolution process. Benefits are increased for workers in the retraining process and new timelines 
set for the payment o f medical bills. Another provision updates the wage benchmarks to which 
benefits are tied.
Mano Frey, president o f Alaska AFL-CIO, said, "Labor and management came together for the 'Ad 
Hoc' bill with recommendations that will make a real difference in the lives of injured workers and 
their families."

##

Contact:
Bob King. Press Secretary, (907) 465-3995
Claire Richardson. Deputy Press Secretary, (907) 465-3996
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F ro m : D i v i s i o n  o f  W o r k e r s  C o m p e n s a t io n  3/01/2000

INSURER
SELF-INSURED
UNINSURED

TOTAL

ANNUAL REPORT PAYM ENT TO TA LS 
1994 TO 1998

1994  1995  1996  1997  1998  5 Yr Total 5 Yr Average 2.6%  Fee

109,547,591 103,311,559 110,105,740 110,642,719 1 04,011,521 537,619,130 1 07,523,826 2,795,619
24,846,006 27,149,796 29,485,881 34,054,441 36,265,321 151,801,445 30,360,289 789,368

29,479 0 2,100 14,763 183,511 229,853 45,971 1,195

134,423,076 130,461,355 139,593,721 144,711,923 140,460,353 689,650,428 137,930,086 3,586,182



F rom : D i v i s i o n  o f  W o r k e r s  C o m p e n s a t io n  3/1/2000

ANNUAL REPORT TOTALS BY CATEGORY 
1994 T O  1998

1 9 9 4 1 9 9 5 1 9 9 6

M ed ica l 62 ,205 ,607 5 7 ,7 1 7 ,4 3 5 6 2 ,7 5 1 ,3 5 9
TTD 23 ,462 ,515 25 ,183 ,229 2 7 ,0 8 4 ,3 8 2
TPD 890 ,470 968 ,922 8 6 5 ,0 3 5
PPI(PPD) 21 ,441 ,007 21 ,563 ,022 2 0 ,5 4 6 ,0 7 3
PTD 3,128 ,156 3 ,523 ,215 4 ,3 0 5 ,9 7 7
P ena lty 131,806 283 ,977 1 4 1 ,5 8 4
SIF 2 ,536 ,356 2 ,499 ,489 2 ,8 1 8 ,6 5 1
D thB en e fits 4,204,661 2 ,906 ,319 3 ,0 8 6 ,7 5 5
In te re s t 4 ,160 16,099 3 9 ,4 4 0
Ee A tty 1,811,531 1,509,331 2 ,0 5 3 ,4 6 3
Er A tty 5 ,688 ,280 5,171,791 5 ,7 6 8 ,5 9 6
Lit. C o s ts 1,428 ,870 1 ,176 ,065 1 ,0 8 8 ,7 8 5
O tho r 1,913,586 2 ,779 ,064 2 ,1 8 6 ,1 3 5
R .S . F ees 1.561.482 1 ,350 ,520 4 9 0 ,9 7 6
F ees M on ito r 3 3 9 ,9 9 3
Plan C o s ts 668 ,179 764 ,117 5 9 7 ,0 3 5
Eval C o s ts 8 4 2 ,9 6 9
W ag e  41 (k ) 3 ,346 ,410 3 ,048 ,760 4 ,5 8 6 ,5 1 3

TOTAL 1 3 4 ,4 2 3 ,0 7 6 1 3 0 ,4 6 1 ,3 5 5 1 3 9 ,5 9 3 ,7 2 1

1 9 9 7  1998  5 Yr Total 5 Y r Average

6 7 ,6 7 2 ,6 4 6 64 ,190 ,075 314 ,537 ,122 62 ,907 ,424
2 8 ,1 7 1 ,7 7 2 24 ,187 ,575 128 ,089 ,473 25 ,617 ,895

7 9 7 ,3 9 9 1,164,561 4 ,686 ,387 937 ,277
1 8 ,5 0 8 ,0 1 6 16 ,776 ,163 98,834,281 19 ,756 ,856
4 ,3 3 6 ,8 9 2 4 ,760 ,662 20 ,054 ,902 4 ,010 ,980

2 6 0 ,1 9 3 165 ,096 982 ,656 1 £ 6,531
2 ,3 5 5 ,1 2 8 3 ,395 ,574 13,605 ,198 2 ,721 ,040
3 ,1 4 7 ,2 4 7 4 ,569 .732 17,914,714 3 ,582 ,943

9 9 ,0 1 6 137 ,952 296 ,667 59 ,333
2 ,0 0 6 ,0 3 7 2 ,100 ,720 9 ,481 ,082 1 ,896 ,216
5 ,8 3 3 ,9 5 5 5 ,848 ,025 28 ,310 ,647 5 ,662 ,129

9 6 3 ,0 9 4 2 ,318 ,344 6 ,975 ,158 1 ,395 ,032
2 ,0 0 4 ,0 7 9 2 ,065 ,222 10 .948 ,086 2 ,189 ,617

6 6 3 ,6 6 8 843 ,133 4 ,909 ,779 981 ,956
2 8 4 ,4 0 9 202 ,363 826 ,765 165 ,353
6 5 5 ,8 5 8 853 ,144 3 ,538 ,333 707 ,667

1 ,0 1 6 ,6 5 1 754 ,822 2,614 ,442 522 ,888
5 ,9 3 5 ,8 6 3 6 ,127 ,190 23 ,044 ,736 4 ,608 ,947

1 4 4 ,7 1 1 ,9 2 3  1 4 0 ,4 6 0 ,3 5 3  6 8 9 ,6 5 0 ,4 2 8  1 3 7 ,9 3 0 ,0 8 6
x 2 .6%  F e e
3 ,586 ,182



Public Se lf Insureds
ALASKA RAILROAD CORPORATION 

ALASKA, STATE OF 

ANCHORAGE. MUNICIPALITY OF 

ANCHORAGE, SCHOOL DISTRICT 

FAIRBANKS. CITY OF 

FAIRBANKS. NORTH STAR BOROUGH 

JUNEAU. CITY OF 

MATANUSKA SUSITNA BOROUGH 

NORTH SLOPE BOROUGH

Private Se lf Insureds
ALASKA AIRLINES. INC.

ALASKA PULP CORPORATION 

ALASKA. UNIVERSITY OF 

' ALYESKA PIPELINE SERVICE 

AMOCO PRODUCTION COMPANY 

ANCHORAGE DAILY NEWS 

AT&T I ALASCOM 
CARR-GOTTSTEIN FOODS CO. 

CHEVRON CORPORATION 

COLUMBIA HEALTHCARE CORP 

CONTINENTAL BAKING CO.

FEDERAL EXPRESS CORP.

FRED MEYER, INC.

HOLLAND AMERICA LINE /

ICICLE SEAFOODS. INC.

LOUISIANA - PACIFIC CORP 

NABORS PETROLEUM SERVICE 

NANA REGIONAL CORP 

PAY N1 SAVE CORPORATION 

SAFEWAY STORES INC.

SEA -LAND INDUSTRIES 

SISTERS OF PROVIDENCE 

UNION OIL CA. / UNOCAL 

YARDARM KNOT. INC

Policy Premium C o m p e n s a t i o n  3 / 1 / 2 0 0 0
Premiums Tax

1998 E x c e s s  E s t 1998 F rom : D i v i s i o n  o f  W o r k e r s

85,256 2,302
32,275 871
23,750 641
57,000 1,539
29,000 783

109,020 2,944
127,196 3,424

100,000 2,700

12,750 344
2,756 74

78,774 2,127

12,601 340
5,940 160

40,000 1,080
72,600 1,960
10,759 290

260,620 7,037

147,143 3,973
10,000 270
39,797 1,075
51,660 1,395
27,054 730

T o ta ls 1 ,3 3 5 ,9 5 1 3 6 .0 7 1



House Finance Subcommittee 

Department of Labor and Workforce Development 

FYO'l Operating Budget Recommendation

Final closeout recommendations were reported out o f subcommittee on February 28, 
2000. The subcommittee began their consideration based on the FY 00 Management 
Plan reflected in  HB 3 12 . The recommendation for general-purpose funds i s  $12,840.7. 
T h is  recommendation goes beyond the allocation target o f $ 12 ,9 18 .2  or $ 1,5 77 .5  below 
the Management Plan.

D iv is io n  o f W orker's Com pensation
In  an attached Letter o f Intent the subcommittee adopted a statement o f support for a 
b ill that w ould  elim inate the premium tax for W orkers' Com pensation insurance and 
replace it w ith a new fee for all companies based on a percentage of their particular 
w orkers' com pensation claim s. The fees w ould be accounted for separately and 
deposited into a worker safety and compensation account. The subcommittee reduced 
the general-purpose funds by $1.0  m illion  leaving a total budget for th is component, 
w hich is  currently funded prim arily w ith general fund s, o f 51,442.0. HB 378 would 
create designated program receipts that w ould provide for a four-year phase-in of the 
fees to m in im ize the impact on the se lf-insured em ployers w ho currently pay no 
premium tax. The new system  w ould also spread co sts among more em ployers, and 
those em ployers currently paying the premium tax w ould see a decrease in their 
payments.

D iv is io n  o f Labor Standards and Safety
C lo se ly  related to the above recommendation language, the D iv isio n  of Labor Standards 
and Safety absorbed $500.0 of the total reduction. T h is  came out o f the general fur.d 
match for the Occupational Safety and Health component to accommodate the expected 
passage of HB 378 and the transition to the fee based worker safety and compensation 
account. The total remaining funds in th is component, in general purpose funds is  
$63 1.8  for a total budget o f $2,508.3.

Em ploym ent Security  D iv is io n
The Com m unity Development A ssistance Program was moved into the Department of 
Labor and W orkforce Development from the form er Department o f Com m unity and 
Regional A ffa irs due to passage HB 40. T h is  program was subsequently transferred to 
the Department of Education and Early Development effective October 1 ,19 9 9 . The 
subcom m ittee recognized a general fund reduction totaling S77.5 associated w ith  the 
transfer.



A L A S K A  S T A T E  

H O M E B U I L D E R S  A S S O C I A T I O N

F e b ru a r y  28, 2000

Chairman Rokeberg

Alaska House Labor and C o m m e r c e  Committee 

Juneau, Alaska

Honorable Chairman,

T he Alaska Stale H o m e  Builders Association voted to support House Bill 378 for the following 

reasons.

H o m e  Builders across Alaska recognize the importance of dealing with workers compensation 

claims and disputes in a timely manner. W e  k n o w  this can only be done with a stable source of 

funding which this bill would provide. W e  further advocate that the funds collected remain separate 

from the State’s general fund and be used for the purpose stated in the bill.

Second, as employers engaged in an industry that deals with O S H A  on a regular basis, w e  support 

this bill because w e  adamantly insist on in-state management of the O S H A  program. Under federal 

control any appeal hearings would be held in Seattle. The cost of travel, hiring lawyers, and the time 

involved would create an economically disastrous situation for small employers across the state.

T he Alaska State H o m e  Builders Association understands the importance of a stable funding source 

for the Workers Compensation and in-state management of O S H A  programs. It is with this goal that

w e  support House Bill 378.

Sincerely,

Alan Wilson

President, Alaska State H o m e  Builders Association

8 3 0 1  SC H O O N  S T  • S U IT E  200 • A N C H O RA G E, A L A SK A  • 9 9 5 1 8  
(907) 5 2 2 - 3 9 3 1  • FAX (907) 5 2 2 - 3 7 5 7
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February 28 , 2000

The Honorable Norm Rokeberg 
Chairman House Labor & Commerce Committee 
Alaska State House o f Representatives 
A laska State Capitol 
Juneau, A laska 99801

Dear Representative Rokeberg:

The A laska Municipal League (AML) opposes HB 378 as currently written. HB 378 is the workers' 
compensation "fees" bill presently being considered in your committee.
As drafted, the bill shifts costs currently paid by insurance companies through a premium tax, to self- 
insureds, including public entities, as well as insurance companies. Currently, self-insureds do not 
pay the premium tax, so municipal taxpayers take the full brunt o f the shift o f costs. The Department 
o f Labor estimates that public entities would account for approximately 20 percent o f the $3 .5  million 
expected to be raised through this proposal, or approximately $ 700 ,000  (much of which would come 
from the State itself). This could not come at a worse time for Alaska's municipalities.

As you are well aware, municipalities are suffering from last year’s unprecedented 33%  cut in 
traditional revenue sharing from the State. While the AML does not oppose the concept o f sharing 
the cost o f direct State services, we simply cannot absorb the cost o f additional state mandates 
without raising taxes or cutting local services. Municipalities are now facing a property taxpayer 
revolt. HB 378  is one o f many mandates and cuts being considered by the Legislature that will 
simply add fuel to the fire.
On the other hand, private insurance carriers may see some relief. However, will these carriers cut 
their rates correspondingly?

As the representative agency o f 142 municipalities, the AML requests that you eliminate the public 
sector, including joint insurance arrangements from the bill, or take other action to eliminate the 
negative financial impact on municipal taxpayers.

Until A laskans successfu lly develop a long-range state and local financial plan (that considers all 
taxes that constituents pay), municipalities will continue to be forced to spar with the State over 
inadequate revenues to fund critical public services. The AML and A laska Conference o f Mayors 
unanimously voted to participate in providing all assistance to the State in developing a State and 
local long-range financial plan, and is willing to offer suggestions and assistance.

' Executive Director

Member of the National League of Cities and the National Association of Counties



Feb • 23• 2000 11:13AM N o .597 1 P . I

N A N A  T r a i n i n g  S y s t e m s  

N A N A  ( H S E )  D e p a r t m e n t

Health, Safety, Environmental

Phjrical Addrtts: 341 W, Tudor Rood, Snki 202 
Mailing Addmt: 1001 EattBonmon B h d  

f i^ rip A n c k o ra g ^ , A E 99503 
"  / 1 3 6 5 - 3 3 0 0

/ > £  _ 565-3320
2 8

2 0 0 0

to: ' S a  t i c k’ S - e r l  'h

1

From: J . t  J

Ftoe Ditto:

Phone: Pages:

R k CC:

□ Uf0*rrt □ For Revtew □ Ptoee* Comment □ Piotteo Rspty □ PfecDo Rocycto

c .

\

--------1— --------.V____—yi_______________________________________

\ U h  - U  /*~

J ^ \  ^ o r  t)l-

•iir̂ /C_ U (*0/1 m d'V* ^  ŝTK Mj/tvn I' 1
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Testimony o f C h ris R o ss, CSP
Corporate Health, Safety &  Environmental Manager
NANA Development Corporation
34 1 W est Tudor Road, Suite 202
Anchorage, Alaska 99503
907-565-3301

HB 378 -  W orker’s  Compensation and Safety Funding

Dear M r. Chairman, Committee Members and Guests;

I  am testifying today in support o f HB 378. M y name i s  C h ris R o ss and I  work for the 
N AN A Development Corporation family o f companies. N A N A  is  one o f Alaska’s  largest 
employers, with over 26 operating entities. Last year our average year-round employment 
was about 1,800 employees, with several hundred additional seasonal positions during 
the summer.

Our business operations are quite widespread, including : hotels, tourism, oilfiwld 
serv ices, electrical power generation, engineering, security, foodservice and hospitality, 
housekeeping and janitorial, facility maintenance and operations, and military base 
operations support.

A s the Corporate Health, Safety and Environmental Manager for N A N A , my role i s  to 
protect our people, property and the environment. I  have been in this position for over ten 
years, and have been involved in health and safety for over 30 years. I  have earned both 
CSP and O H ST  designations. I  am serving my second term on the Alaska Safety 
Advisory Council and am past chairman of the Governor’s  Safety and Health 
Conference. And, as many of you know, I  am also the D iv isio n  Director o f the National 
Ski Patrol and serve on the national board of directors.

I  would like to share several key points about HB 378 that really appeal to me:

F irst it w ill spread the cost o f funding D O L  programs such as worker safety and worker’ s  
compensation over a much larger group. Under the current premium tax, there are many 
employers who arc not contributing to the process. The State o f Alaska, self-insured 
employers, and insurance pools such as the Timber Exchange all enjoy the benefits o f 
these D O L programs, but do not pay premium tax. T h is  b ill charges a user fee on all 
claims, not traditional premium payments, a much more equitable arrangement.

In other words, all users w ill now be assessed and contribute their fa ir share.



F e b .28■ 2000 11:14AM . N o .597 1 P . 3

The second consequence of th is b ill also relates to equity and paying a fair share. Because 
o f the new funding, employers with high claim s w ill pay more, while employers with 
good lo ss  control programs in  place w ill pay le ss .

Ten years ago N AN A embarked on a journey to completely overhaul our safety process. 
Our lo sse s were unacceptable, claim s were high and our frequency and severity rates 
were much worse than average. Because we obtained a high degree o f management 
commitment, Invested necessary resources and made a determination to change our 
culture, we achieved remarkable results. Our claim cost per employee has gone from 
$ 1 .2 5  per employee hour in 19 89  to .02 cents per hour in 1999. T h is  i s  a savings to u s o f 
nearly $800,000 per year.

HB 378 w ill provide even more o f an incentive for employers to implement effective lo ss 
control strategies, as we have done. T h is  is  a far more effective approach -  the carrot; 
than implementing tougher laws or stepping up enfot cement -  the stick.

And the third very attractive element o f this b ill i s  the blight outlook for the Alaska 
Department o f Labor.

Recent funding cuts to the D O L have jeopardized the Occupationai Safety and Health 
D iv ision . One possible outcome o f these reductions is  a federal takeover o f Alaska O SH , 
resulting in Alaska being a Federal O SH A  state.

That is  not a desirable outcome for Alaskan employers. We would far prefer dealing with 
a state entity, that has the flexib ility to adapt to the unique conditions o f Alaska, and 
employs local residents who more fu lly  understand the risk s associated with our 
workplaces.

T h is b ill w ill provide a stable funding mechanism that w ill protect the m ission  of worker 
safety and effective worker’s  compensation insurance administration. A s  a side-note, it 
w ill also help to preserve the Governors Safety and Health Conference, an important 
event that i s  self-sustaining and helps to reach and educate many Alaskans each year.

A s I  review each section o f th is proposed legislation, it all makes good, common sense. It 
spreads the cost o f these Important functions throughout the users in the State, it rewards 
excellence and it helps to maintain our important local relationships.

Thank you for this opportunity to present my view s, M r. Chairman, and I  would be 
pleased to answer any questions from you or the committee.

I
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Ed Flanagan
Comm issioner o f Labor and W orkforce Development 
P.O. Box 2 1 1 4 9  
Juneau, Ak 9 9 8 0 2

Dear Comm issioner Flanagan:

A majority o f WC.’CA board members participating, voted to support the draft legislation to assess service 
fees fo r the administration o f workers' safety and compensation programs. Several board members 
choose to abstain o r did not participate in the vote.

W h ile  the "yes' vote constituted the m ajority o f those voting, there is still som e opposition to the draft 
legislation, prim arily from  those who represent self-insured interests. The support from  those voting in 
the affirmative was based on the qualification that the fees raised be used specifically fo r the purpose 
stated and not be diverted to the other uses o r the general fund.

WCCA board members recognize that it is in everyone's interest to have workers' compensation pro­
grams administered fairly and as expeditiously as possibly. That requires an adequate level o f funding 
and that is why we lend our qualified support to the draft legislation.

Sincerely,

P re s id e n t , B o a rd  o f D ire c ro r s
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A la sk a  Sta te  Leg is la tu re

D e a r  H ou o ra b lo  Sen a to rs  and  Representa tives:

A s  a cu rren t m e m b e r  o f  the  A la sk a  W orkers  Co m p en sa tio n  B oard , I  see  first hand  the 
faceg o f  m a n y  o f  A la sk a 's  in ju red  w orkers. I  see m a ny  in juries that sh o u ld  n e ve r  h ave  
occurred and m a n y  o thers that are bogged d o w n  in  an overburdened  system .

T h e  cu rren t le ve l and  m e th o d  o f  ftinding fo r  O ccu p a tio n a l S a fe ty  and H e a lth  ( O S H )  and 
WotIcbts C o m p e n sa tio n  needs to  be  addressed. I  be lieve  H o u s e  B i l l  378 a n d  S cn a to  B i l l  
272 addresses theses  co n ce rn s  in  a co m m o n  sense m anner. T h e  b ill r ig h tftd ly  rew ards 
em ployers w ith  a g o o d  safety re co rd  and seeks h igher fu n d in g  fro m  e m p loye rs  w ith  a 
h igh er am oun t o f  in ju ries. T h e  b ill w o u ld  also ensure that thefle ftinds rem a in  in  the  arena 
o f  w o rk e r sa fe ty  and b e  dedicated fo r  those purposes.

I  re sp e ctfu lly  u rg e  y o u r  support o f  theso b ills and thank y o u  fb r y o u r considera tion .

S in ce re ly ,

V a le rie  Ba fFon e  
10606 F la g sh ip  C i r c l e  
A n ch o ra g e , A K  99515
276-7211 w o rk  
349-1178 h om e



02/28/00 MON 13:53 FA X  0074423401 C m - O F  K O T Z E B U E

P.O. Box 46
Kotzebue, Alaska 99752 

C/ry H all
442-1101 . ; ■ ■ .
P a l l e t  D ep t . . : .
4-12-1351 - , ' - ' . . .
r/rt D ep t. . •442-3101 • ' '
P ub lic  W arh s ' . ,
442-3401 , . . ■ • ‘

February 2 8 ,2 0 0 0  Via fax (907) 465-2040

The Honorable N orm  Rokeberg, Chairman '
House Labor &  Com m erce C om m ittee. ■
Alaska State H ouse o f  Representatives '
Alaska State Capitol • • ' ; ' ' - -
Juneau, A laska 99801 •

D ear Representative Rokeberg:

This letter represents our opposition to  HB 378, the W orkers' Compensation “ fees" Bill presently being 
• considered in your com mittee. ■. . ■

As drafted, the bill shifts costs currently paid by insurance companies to self-insureds, including public 
entities. As you know , our m unicipalities ore facing unprecedented financial challenges and governments 
seeking the m ost cost effective risk financing have turned to self-insurance o r pooling arrangements to 
reduce the cost o f  protecting their constituents (and yours). This Bill would impose additional costs to 
A laska’s public entities. As w ritten, this Bill w ould cause our Pooling Arrangement with the Joint . 
Insurance A ssociation another unnecessary increase in the cost o f  operations with absolutely no advantage 
to the citizens w e serve and you represent.

The W orkers’ Com pensation and OSHA divisions are not alone in suffering the pain inflicted by recent 
state budget cuts. Y ou are certainly aware that municipalities have borne the brunt o f  these cuts since 1986, 
and m any are on the brink o f  dissolving. Please do not continue to shift the costs o f  State governm ent 
program s to the backs o f  local government. ■

It Is our understanding th a t Departm ent o f  Labor estimates show that public entities w ould account for 
. approxim ately 20  percent o f  the S3.5 m illion expected to be raised through this proposal, w hich am ounts to 
about $700,009. T he rem ainder o f the new dollars generated will be by cost shifting from the private sector 
to  the public sector. In this scenario, the private carriers will see som e relief, yet can you realistically 
believe tha t those carriers will a i t  their rates correspondingly? .

We strongly urge you to  e lim inate the public secto r, including jo in t in su rance a rra n g e m e n ts  (that the 
legislature allow ed for by Statute for m unicipal pooling in the m id-‘80 ’s) from  this Bill. Thank you. , 
f will be happy to  answer additional questions should you or your s ta ff  desire more inform ation.

C I T Y  O P

'Gattwuy u  t/it /Vtt/c'
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February 25,2000

- 'B B W S S i
MORE TH A N M YEARS
' j u t t ' t u y  M p / v

Honorable Tony Knowles fc*ww" '
Governor
State o f  Alaska
P. O. Box n o o o i
Juneau, Alaska 90S 11

Ste; HD37&/HB272

Do t  Governor Knowles:

The above referenced bllU will ova te  a much more equitable find ing source for the 
Division o f W orkers' Compensation and Occupstlonsl Safely and Health. The user fee 
provision In the bills will financially reward tha employer who chooses to Invest in 
workplace safety by w iy  o f  education and/or use o f the safest equipment poo ib le .

O ther reform that Is long overdue are the provisions o f SB278. It has been hard to watch 
the cost o f  living t o  Up in Alaska for the last 12 years snd band its for injured workers 
s a y  the tame.

This Is all good legislation. Please support the above mentioned bills.

Sincerely,

RECEIVED

FEB 2 8 2000John Gluchici
Assistant Business Manager 
IBEW -  Fairbanks
W orkers' Compensation Board Member

wouoiy sisvinc sm.ooo soumm muei on w r or t>« vvori.d
i Vjd*i i •• *•
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February 25,2000

To: The Legislature

RE: House Bin 378 
Senate BUI 272

I h a v e  b e e n  priv ileged to se rv e  on  the W orkers C om pensation  Board a s  a n  industry a t-  
la rg e  m em b e r  s in c e  1991. O ver th a t time period, I h av e  s e e n  th* s e rv ic e s  prov ided by 
th e  W o rk e rs  C om pen sa tio n  DMsfon decline substan tially d u e  to b u d g e t cut*. T he 
W o rk ers C om pen sa tio n  division to com prised o f hard-working a i d  d ed ic a te d  staff 
m em ber* . H ow ever, th e re  is a  limit to their accom plishm en ts w han fund ing to 
re s tra in ed . •

I su p p o r t th e  p a s s a g e  of th e  above-p ropo sed  legislation In th a t rt will su p p o rt th e 
W orkers C om pen sa tio n  Division through a  new  funding so u rc e  -  paid to r by th e  p eo p le  
th a t u s e  th e  prog ram .- As a n  em ployer, Itpm vides an incentive to m ake a  s a fe  work 
p la c e  a n d  to m onito r claims. T he em ployee will benefit from a  s a fe r  working 
en v iro nm en t a n d  p rom pt resolution of controverted claims.

I a s k  to r  you r p a s s a g e  o f th e  above-p roposed  legislation.

V ery  truly youra,

M arc D. Sterrip 
P re s id e n t and  Chief 

Execu tive Officer

v  *.*•■ n ts r i TOTAL P . 0 2



A L A S K A  S T A T E  A F L - C I O
2501 Commercial Drive • Anchorage, A laska 99501 ■ 907-258-6284 • Fax 274-0570

M ANO FREY 

Executive President Secretary /  T reasurer

BRUCE LUDW IG

Alaska State Legislature 
State Capitol 
Juneau, Alaska 99801

The Alaska State A F L -C IO  strongly endorses House B ill 378  and Senate B ill 272. 

The b ills would establish a service fee system to pay for the State o f  Alaska’ s  worker 
safety and workers compensation programs. Both o f  these programs are vital to the 

interests o f  working people in Alaska.

Workplace safety i s  a very high priority for the A FL-C IO . W e’ re proud to say 
that Alaska has made good progress in recent years in preventing job-related accidents. 

T h is  progress must continue. However, i f  the budget for the state’ s  worker safety 
programs continues to be reduced, as it has fo r the past several years, we see no 
alternative to the federal government stepping in and taking over the \ rograms. T h is  
would be unfortunate because the federal government cannot do as good a job  as the 
State o f  Alaska. The state has much greater knowledge o f  Alaska’s  workplace conditions 
as well as established communication channels with both labor organizations and the 

business community.

W orkers compensation i s  also extremely important. The system  protects the 
interests o f  both employees and employers by providing funds to compensate and retrain 
workers follow ing job-related accidents. It a lso provides for the adjudication o f  disputes. 
The system eliminates a large amount o f  the financial uncertainty that would hart both 
employees and employers i f  they had to deal with the aftermath o f  workplace in juries on 
their own.

The proposed fee system  appropriately sh ifts the payment burden from the current 
tax on premiums to a service fee on claims filed. It would complement Alaska’ s  safety 
programs by providing a financial incentive for greater vigilance in preventing workplace 

accidents.

We view H B 378 and SB  272  as both pro-labor and pro-busines3 bills. They 
would help preserve programs that are necessary for business and commerce in Alaska, 

as well as protect the interests o f  Alaska’s  working people.

The Ala support fo r the passage o f  these bills.

Don Etheridge 
AFL-CIO Lobbyis R E C E I V E D  

FEB 2 8 2900
* rzx



FUND ING  BY FUND TYPE

COVERAGE FUND TYPE ASSESSMENT PAID BY OTHER INCOME
\K PRIVATE GENERAL FUND _____________
II PRIVATE GENERAL FUND
A PRIVATE GENERAL FUND
L PRIVATE GENERAL FUND
N PRIVATE GENERAL FUND
-JD EXCLUSIVE

FUND
GENERAL FUND PREMIUMS EMPLOYERS FINES AND PENALTIES

JT PRIVATE AND 
STATE FUND

GENERAL FUND

: a PRIVATE AND 
STATE FUND

GENERAL FUND 
AND SPECIAL 
ACCOUNT

.013459 X TOT INDEM SELF INSURED 

.005233 X TOT INDEM CARRIERS
CARRIERS AND SELF INSUREDS

V1D PRIVATE AND GENERAL FUND BUDGET SET BY LEGISLATURE AND CARRIERS. SELF INSUREDS AND $500 ANNUALLY FOR SELF
STATE FUND AND SPECIAL 

ACCOUNT
FUNDING DERIVED FROM 
PRORATED % OF TOTAL PAYROLL

STATE FUND INSUREDS & GROUPS

VII PRIVATE GENERAL FUND 
AND SPECIAL 
ACCOUNT

.75% OF TOTAL COMP PAID FOR 
EDUCATION FUND

CARRIERS

NIC PRIVATE GENERAL FUND 
AND SPECIAL 
ACCOUNT

22% OF NET WRITTEN PREMIUMS STOCK & MUTUAL CARRIERS & 
SELF INSUREDS

,

DK PRIVATE AND 
STATE FUND

GENERAL FUND 
AND SPECIAL 
ACCOUNT

1% PREMIUM TAX AND 2% SELF 
INSURED PTD AND DEATH 
PAYMENTS

CARRIERS AND SELF INSUREDS FINES AND PENALTIES

3C PRIVATE GENERAL FUND 
AND SPECIAL 
ACCOUNT

2.5% OF PREMIUMS CARRIERS AND SELF INSUREDS FINES AND PENALTIES

SD PRIVATE GENERAL FUND 
AND SPECIAL 
ACCOUNT

$14 PER POLICY WRITTEN

FN PRIVATE GENERAL FUND 
AND SPECIAL 
ACCOUNT

4% OF PREMIUMS CARRIERS AND SELF INSUREDS



FUND ING  BY FUND TYPE

C O V ERA G E  FUND  TY PE  A S S E S S M E N T  PA ID  BY O THER IN C O M E
<s PRIVATE SPECIAL ACCOUNT 2.597% PAID LOSES UP TO 3% LIMIT CARRIERS. SELF INSUREDS AND 

GROUPS
<Y PRIVATE SPECIAL ACCOUNT 9% OF PREMIUMS CARRIERS AND SELF INSUREDS

.A PRIVATE SPECIAL ACCOUNT 1.59% OF PAID LOSES CARRIERS AND SELF INSUREDS FINES & PENALTIES

/IA PRIVATE SPECIAL ACCOUNT PRIVATE INDUSTRY PAYS .04% 
SURCHARGE ON POLICY PREMIUM. 
PUBLIC ENTITIES PAY .154% SELF 
INSUREDS PAY .14567% AND 
GROUPS PAY .03245%

EMPLOYERS FINES AND PENALTIES

J\ E PRIVATE SPECIAL ACCOUNT 2.26%  OF CARRIER PREMIUMS AND 
2.41652302%  FOR SELF INSUREDS

CARRIERS LATE PAY PENALTIES

V1N PRIVATE AND 
STATE FUND

SPECIAL ACCOU. «'T 30% OF INDEMNITY PAYMENTS CARRIERS. SELF INSUREDS AND 
STATE FUND

VIO PRIVATE SPECIAL ACCOUNT 2% OF PREMIUMS CARRIERS AND SELF INSUREDS

VIS PRIVATE SPECIAL ACCOUNT $250 ANNUAL FEE PLUS PORTION OF 
BUDGET BASED ON INSURER’S % OF 
AGGREGATE COMPENSATION PAID 
BY ALL INSURERS

CARRIERS AND SELF INSUREDS CIVIL PENALTIES

VIT PRIVATE AND 
STATE FUND

SPECIAL ACCOUNT 3% OF TOTAL MEDICAL AND 
INDEMNITY PAYMENTS - $200 
MINIMUM

CARRIERS. SELF INSUREDS AND 
STATE FUND

FINES

NE PRIVATE SPECIAL ACCOUNT 1% OF PREMIUMS CARRIERS AND SELF INSUREDS

NIH PRIVATE SPECIAL ACCOUNT PRORATED ON TOTAL COMP PAID CARRIERS AND SELF INSUREDS

NJ PRIVATE SPECIAL ACCOUNT NO RESPONSE CARRIERS AND SELF INSUREDS

NM PRIVATE SPECIAL ACCOUNT $2.00 QTLY EACH EMPLOYER AND 
EMPLOYEE

CIVIL PENALTIES

NV EXCLUSIVE
FUND

SPECIAL ACCOUNT PREMIUMS EMPLOYERS



FUND ING  BY FUND TYPE

C O V ER A G E  FU ND  TY PE  A S S E S S M E N T  PA ID  BY OTHER INCOM E
KS PRIVATE SPECIAL ACCOUNT 2.597% PAID LOSES UP TO 3% LIMIT CARRIERS, SELF INSUREDS AND 

GROUPS
KY PRIVATE SPECIAL ACCOUNT 9% OF PREMIUMS CARRIERS AND SELF INSUREDS

LA PRIVATE SPECIAL ACCOUNT 1.59% OF PAID LOSES CARRIERS AND SELF INSUREDS FINES & PENALTIES

MA PRIVATE SPECIAL ACCOUNT PRIVATE INDUSTRY PAYS .04% 
SURCHARGE ON POLICY PREMIUM. 
PUBLIC ENTITIES PAY .154% SELF 
INSUREDS PAY .14567% AND 
GROUPS PAY .03245%

EMPLOYERS FINES AND PENALTIES

ME PRIVATE SPECIAL ACCOUNT 2.26%  OF CARRIER PREMIUMS AND 
2.41652302%  FOR SELF INSUREDS

CARRIERS LATE PAY PENALTIES

MN PRIVATE AND 
STATE FUND

SPECIAL ACCOUNT 30% OF INDEMNITY PAYMENTS CARRIERS. SELF INSUREDS AND 
STATE FUND

MO PRIVATE SPECIAL ACCOUNT 2% OF PREMIUMS CARRIERS AND SELF INSUREDS

MS PRIVATE SPECIAL ACCOUNT $250 ANNUAL FEE PLUS PORTION OF 
BUDGET BASED ON INSURER'S % OF 
AGGREGATE COMPENSATION PAID 
BY ALL INSURERS

CARRIERS AND SELF INSUREDS CIVIL PENALTIES

MT PRIVATE AND 
STATE FUND

SPECIAL ACCOUNT 3% OF TOTAL MEDICAL AND 
INDEMNITY PAYMENTS - $200 
MINIMUM

CARRIERS, SELF INSUREDS AND 
STATE FUND

FINES

NE PRIVATE SPECIAL ACCOUNT 1% OF PREMIUMS CARRIERS AND SELF INSUREDS

NH PRIVATE SPECIAL ACCOUNT PRORATED ON TOTAL COMP PAID CARRIERS AND SELF INSUREDS

NJ PRIVAJE SPECIAL ACCOUNT NO RESPONSE CARRIERS AND SELF INSUREDS

NM PRIVATE SPECIAL ACCOUNT $2.00 QTLY EACH EMPLOYER AND 
EMPLOYEE

CIVIL PENALTIES

NV ELUSIVE SPECIAL ACCOUNT PREMIUMS EMPLOYERS



FU N D IN G  BY FUND 1 YPE

C O V ER A G E  FUND TY PE  A S S E S S M E N T  PA ID  BY OTH ER  INCO M E
NY PRIVATE AND 

STATE FUND
SPECIAL ACCOUNT PORTION OF BUDGET BASED ON 

INSURER'S % OF AGGREGATE 
COMPENSATION PAID BY ALL 
INSURERS

CARRIERS. SELF INSUREDS AND 
STATE FUND

FINES AND PENALTIES

OH EXCLUSIVE
FUND

SPECIAL ACCOUNT PREMIUMS EMPLOYERS

OR PRIVATE AND 
STATE FUND

SPECIAL ACCOUNT 7.3%  OF PREMIUMS AND .2% OF 
SELF INSURED GROUPS

CARRIERS. SELF INSUREDS AND 
STATE FUND

FINES AND PENALTIES

PA PRIVATE AND 
STATE FUND

SPECIAL ACCOUNT PRORATED ON TOTAL COMP PAID CARRIERS. SELF INSUREDS AND 
STATE FUND

Rl PRIVATE SPECIAL ACCOUNT 5.75%  OF PREMIUMS CARRIERS AND SELF INSUREDS FINES AND PENALTIES

VA PRIVATE SPECIAL ACCOUNT 2.5%  OF PREMIUMS CARRIERS AND SELF INSUREDS

VT PRIVATE SPECIAL ACCOUNT 1.19% OF PREMIUMS FOR CARRIERS 
AND 1% TOTAL COMP FOR SELF 
INSUREDS

CARRIERS AND SELF INSUREDS

WA EXCLUSIVE
FUND

SPECIAL ACCOUNT PREMIUMS EMPLOYERS FINES AND PENALTIES

W V EXCLUSIVE
FUND

SPECIAL ACCOUNT PREMIUMS EMPLOYERS

WY EXCLUSIVE
FUND

SPECIAL ACCOUNT PREMIUMS EMPLOYERS PENALTIES FINES AND 
INCOME ON INVESTMENTS
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Alaska Association of Chiefs of Police

February 28,2000

Representative Andrew Halcro 
Alaska State Legislature 
State Capitol (MS 3100)
Juneau, A K  99801-1182

Dear Representative Halcro:

O n  behalf of the Alaska Association of Chiefs of Police, 1 a m  writing in support of H B  
385, an Act relating to search warrants.

For many years, law enforcement officers have been able to obtain search warrants 
for property used in the commission of violations. The recent ruling by a magistrate 
which prohibits the use of a warrant in cases that are not clearly distinguished as 
"crimes" will seriously hamper the enforcement of many laws currently classified as 
violations. These include minors consuming alcohol, certain fish and game 
violations, and others which often require investigation beyond a mere citation or 
summons.

Search warrants are an effective and necessary tool critical to the job that police 
officers are mandated to accomplish. I encourage your support of this important 
legislation.

President



T E S T I M O N Y  P R E S E N T E D  T O  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E

M O N D A Y ,  F E B R U A R Y  28, 2000 

H B  385 - A  BILL T O  A L L O W  S E A R C H  W A R R A N T S  T O  A P P L Y  T O  A N Y

V I O L A T I O N  O F  T H E  L A W .

P R E S E N T E D  B Y  P A U L E T T E  S I M P S O N  

402 A L A S K A  B E L L E  C O U R T ,  D O U G L A S ,  A L A S K A .

T h a n k  y o u  f o r  th e  o p p o r t u n i t y  to  te s t i fy  t o d a y .  I  s p e a k  i n  s u p p o r t  o f  

H B  3 8 5  to  a l lo w  s e a r c h  w a r r a n t s  to  a p p ly  to  a n y  v io la t io n  o f  th e  la w .

T o  m e , th is  is  a s im p le  p u b l i c  sa fe ty  is s u e  -  n o t  a  p r o b le m  o f  c o n s t itu t io n a l  

la w . A n d  as th e  m o th e r  o f  th re e  -  a g e s  2 1 , 1 9  a n d  16 -  I a m  a c u te ly  a w a re  

o f  s itu a t io n s  th a t m a k e  th is  le g is la t io n  n e ce s s a ry . Y o u n g  p e o p le  are 

r e m a rk a b ly  a d e p t at id e n t ify in g  w h i c h  o f  th e ir  p e e rs  h a v e  p a re n ts  w h o  le ave  

th e ir  h o m e s  u n s u p e rv is e d . I f  k id s  k n o w  th a t th e re  is  n o  le g a l w a y  th e  p o l i c e  

ca n  e n te r  a  h o u s e  w h e re  m in o r s  are d r in k in g ,  th e y  are  m o re  l ik e ly  to  

o rg a n iz e  th e  p a r ty  in  th e  f ir s t  p la c e .  T h i s  w i l l  le a d  to  a  g re a te r n u m b e r  o f  

u n d e ra g e  d r in k in g  p a rt ie s , m o re  k id s  p a r t ic ip a t in g  in  th e m , a n d  a  g re a te r 

l ik e l ih o o d  o f  y o u n g  p e o p le  w ith  im p a ir e d  ju d g m e n t  g e tt in g  in to  th e ir  ca rs  

a n d  a t te m p t in g  to  d n 'v e  h o m e . . .a t  g rea t r is k  to  th e m s e lv e s  a n d  o th e rs .

I f  th e  p o l i c e  h a v e  p ro b a b le  ca u s e  to  b e lie v e  th a t m in o r s  are d r in k in g ,  th e y  

s h o u ld  b e  a l lo w e d  to  o b ta in  a  w a rra n t  a n d  e n te r  th e  p re m is e s . T h i s  b i l l  

d is c o u r a g e s  u n d e ra g e  d r in k in g  a n d  d r u g  u se  a n d  th u s  h a s  th e  p o te n tia l to  

save  liv e s  a n d  it  d o e s  so  w it h o u t  w h i t t l in g  a w a y  at a n y o n e ’ s c o n s t itu t io n a l 

r ig h ts . P le a s e  s u p p o r t  th is  le g is la t io n . T h a n k  y o u .
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Rule 4. W a rra n t o r S um m ons Upon 
C om plain t.

(a) Issuance.

(1) Probable Cause. A warrant or sum m ons shall 
be issued by a judge or magistrate only if it appears 
from the complaint, o r from an affidavit or affidavits 
Sled with the com plaint, that there is probable cause 
to believe that an offense has been com mitted and 
that the defendant has com mitted it.

(2) Summons. A sum m ons shall be issued in all 
cases unless the judge or magistrate has reason to 
believe that the defendant will not appear in re­
sponse to a summ ons or that the defendant poses a 
danger to other persons and the community.

No warrant shall issue where bail has previously 
been established in that case except upon a showing 
that conditions of release have been violated, that a 
warrant is necessary to assure the presence o f  the 
defendant in court, or that the defendant poses a 
danger to other persons and the community. In any 
case in which it is lawful for an officer to arrest a 
person without a warrant, the officer may give the 
person a summons instead of arresting the person,

(3) Failure of Defendant to Appear After Sum­
mons. If a defendant who has been duly summoned 
fails to appear or if there is reasonable cause to 
believe that the defendant will fail to appear, a 
warrant o f arrest shall issue; provided that in the 
case o f  a defendant charged with a minor offense as 
defined in Rule 8, District Court Rules o f  Criminal 
Procedure, additional summ ons may issue in lieu of 
a warrant of arrest. If a defendant corporation fails 
to appear after having been duly summoned, a plea 
of not guilty shall be entered by the court if the 
court is empowered to try the offense for which the 
summons was issued and the court may proceed to 
trial and judgm ent without further process. If the 
court is not so em powered it shall proceed as though 
the defendant has appeared.

(4) Additional Warrants or Summonses. More 
than one warrant or summ ons may issue on the same 
complaint.

(b) F orm  an d  C on ten ts.

( I)  Warrant. The warrant shall be signed by the 
judge or magistrate, or by a clerk directed to do so 
on the record. The warrant shall contain the name of 
the defendant or, if the defendant’s name is un­
known, any name or description by which the 
defendant can be identified with reasonable certainty, 
and shall describe the offense charged in the com ­
plaint. The warrant shall be directed to any peace 
officer o r other person authorized by law to execute 
the warrant and shall com m and that the defendant be 
arrested and brought before the nearest available 
judge or magistrate without unnecessary delay. The

judge or magistrate shall endorse the amount o f bail 
upon the warrant.

(2) Summons. The summ ons shall be signed by 
the judge or magistrate or by a clerk directed to do 
so on the record. The summ ons shall be in the same 
form as the w arran-, except that it shall summ on the 
defendant to appear before a judge or m agistrate at 
the time and place stated therein, and shall inform 
the defendant that if the defendant fails to appear a 
warrant will issue for the defendant’s arrest.

(c) E xecution o r  Service an d  R e tu rn .

(1) By Whom. The warrant shall be executed by 
any peace officer or other officer authorized by law. 
The sum m ons may be served by any peace officer or 
by any other person authorized to serve a summ ons 
in a civil action.

(2) Territorial Limits. The warrant may be 
executed or the summons may be served at any place 
within the jurisdiction of the Stale o f Alaska.

(3) Manner. The warrant shall be executed by 
the arrest o f the defendant. The officer need not 
possess the warrant at the tim e of the arrest, but 
upon request shall show the warrant to the defendant 
as soon as possible. If the officer does not possess 
the warrant at the time of the arrest, the officer shall 
then inform the defendant o f the offense charged and 
o f the fact that a warrant has been issued. The sum 
mons shall be served upon the defendant by deliver­
ing a copy to the defendant personally, or by leaving 
it at the defendant’s dwelling house or usual place of 
abode with some person of suitable age and discre­
tion then residing therein or in any other manner 
provided for service o f process in civil actions.

(4) Return. The officer executing the warrant 
shall make return thereof to the judge o r magistrate 
before whom the defendant is brought pursuant to 
Rule 5. At the request o f the prosecuting attorney 
any unexecuted warrant shall be returned to the 
judge or magistrate by whom it was issued and shall 
be canceled by the judge or magistrate. On or before

J  the return day, the person who served the summ ons 
shall make return thereof to the judge or magistrate 
before whom the summ ons is returnable. At any time 
while the com plaint is pending and upon the request 
o f the prosecuting attorney, any unexecuted and un­
cancelled warrant or unserved original or duplicate 
sum m ons shall be re-executed or re-served.

(Adopted by SCO 4 October 4, 1959; am ended by 
SCO 98 effective September 16, 1968; by SCO 127 
effective April 29, 1971; by SCO 157 effective 
February 15, 1973; by SCO 224 effective Decem ber 
15, 1975; by SCO 517 effective October 1, 1982; by 
SCO 650 effective July 1, 1985; by SCO 904 effec­
tive January 15, 1989; by SCO 1100 effective 
January 15, 1993; and by SCO 1153 effective July 
15, 1994)
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P A R T  V I I I .  S P E C IA L  P R O C E E D IN G S

Rule 37. Search and Seizure.

(a) Search W arrant Issuance and Contents.

( I )  A search warrant authorized by law  shall 
issue only on

(1) (aa) affidavit sworn to before a jud ge or 
magistrate or an) person authorized to take oaths 
under the law o f the state, or

(bb) sworn testimony taken on the record, and

(ii) establishing the grounds for issuing the 
warrant.

(2) If the judge or magistrate is satisfied that 
grounds for the application exist or that there is 
probable cause to believe that they exist, the judge  
or magistrate shall issue a warrant

(i) identifying the property, and

(ii) naming or describing the person or place to 
be searched.

(3) T he warrant

(i) shall be directed to a peace officer o f  the 
state authorized to enforce or assist in enforcing any 
law thereof, and

(ii) shall state the ground or probable cause for 
its issuance and the names o f the persons whose 
affidavits have been taken in support thereof, and

(iii) shall command the officer to search the 
person or place named for the property specified  
within a reasonable period not to exceed 10 days o f  
the issuance o f  the warrant, and

(iv) shall direct that it be served betw een 7:00  
a.m. and 10:00 p.m., unless the issuing authority by 
appropriate provision in the warrant, and for reason­
able cause shown, authorizes its execution at other 
than this time, and

(v) shall designate the judge or the magistrate to 
whom  it shall be returned.

(b) E xecution and R eturn with Inventory . The
warrant shall be executed and returned within 10 
days after its date. However, upon sworn application  
made before the expiration o f the initial 10 day 
period or any subsequent extension, the court may 
for good cause extend the execution period for a 
reasonable time not to exceed 10 days. T he officer  
taking property under the warrant

(1) shall give to the person from whom  or from 
w hose premises the property was taken a copy o f  the 
warrant, a copy o f  the supporting affidavits, and 
receipt for the property taken, or

(2) shall leave the copies and the receipt at the 
place from which the propeity was taken.

The return shall be made promptly and shall be 
accompanied by a written inventory o f  any property 
taken as a result o f  the search pursuant to or in 
conjunction with the warrant. The inventory shall be 
made in the presence o f  the applicant for the warrant 
and the person from whose possession or prem ises 
the property was taken, if they are present, or in the 
presence o f at least one credible person other than 
the applicant for the warrant or the person from 
w hose possession or premises the property was 
taken, and shall be signed by the officer under the 
penally o f  perjury pursuant to A S 09 .6 3 .0 2 0  or 
sworn to in front o f  a magistrate or ju dge, or a 
notary public. The magistrate or judge or the court 
to which the return is made shall upon request 
deliver a copy of the inventory to the person from  
whom or from whose premises the property was 
taken and to the applicant for the warrant.

(c) M otion for R eturn o f P rop erty  and to 
S u ppress E vidence. A person aggrieved by an 
unlawful search and seizure may m ove the court in 
the judicial district in which the property w as seized  
or the court in which the property may be used for 
the return o f the property and to suppress for use as 
evidence anything so obtained on the ground that the 
property was illegally seized.

(d) In C am era H earing. A person w ho chal­
lenges the validity o f  a search and seizure predicated 
on information gained from an informant used either 
in

(1) support of an application for a warrant, or

3 7 0



CRIM INAL RULES Rule 37

(2) as the basis o f  a search without warrant may 
move the court for disclosure o f  the identity o f  the 
informant pursuant to Rule 16. In the event the court 
determines that disclosure o f  the identity o f  the 
informant is not required under Rule 16, the court 
shall conduct an in camera recorded hearing in 
which it shall investigate and take evidence so  as to 
determine whether or not a search based on the 
informant’s information was justified. Follow ing the 
in camera hearing, the court shall grant or deny the 
motion to suppress on the record, and shall make 
written findings concerning the validity o f the search 
based on the informer’s information. The written 
findings, together with the record o f  the hearing, 
shall be scaled, and if  the validity o f  the search is 
upheld the sealed testim ony and findings shall, on 
appeal o f  a conviction in which evidence o f  the 
search was admitted, be transmitted to the court o f 
appeals and the supreme court for automatic review  
o f the motion to suppress.

(e) C onfidentia lity  o f  W arrant In form ation .

(1) The record o f proceedings under this rule and 
all documents related to these proceedings, including 
search warrants, affidavits, receipts and inventories, 
are confidential and must be kept sealed before a 
criminal proceeding is formally initiated. However, 
the. court may order release o f these documents for 
good cause shown.

(2) After charges are filed, the record o f pro­
ceedings under this rule and all related documents 
are open to public inspection unless the court, for 
good cause shown, orders a further period in which  
the documents w ill be kept under seal.

(3) The initial charging document in all prosecu­
tions must be accompanied by a listing o f  the num­
bers o f  all warrants issued in relation to the case 
unless the court w aives this requirements for good  
cause shown.

(Adopted by SCO 4 October 4 , 1959; amended by 
SCO 49  effective January 1, 1963: by Chapter 17 
SLA 1969 effective June 25, 1969; by SCO 157 
effective February 15, 1973; by SCO 505 effective  
April 16 ,1982; and by SCO 6^5 effective September 
15. 1985; by SCO 784 effective March 15, 1987; 
and by SCO 882 effective July 15, 1988; by SCO  
968 effective July 15, 1989; by SCO 1149 effective  
July 15, 1994; and by SCO 1153 effective July 15, 
1994)

Cross References

(a) CROSS REFERENCES: AS 12.35.010; AS 
12.35.020; AS 12.35.030

(b) CROSS REFERENCES: AS 12.35.050; AS 
12.35.080; AS 12.35.090: AS 12.35.100; AS 12.35.110

EDITOR’S NOTE: Section 43, Chapter 143, Session Laws of 
Alaska 1982, provides that "AS 12.35.015, added by sec. 18 
of this Act (Chapter 143, Session Lows of Alaska 1982], has 
Ihc effect of changing Rule 37, Rules of Criminal Procedure,

by allowing search warrants to be issued upon sworn oral 
testimony communicated by telephone or other appropriate
means.

Cases

A nno ta tion s

Where defendant failed to move for return of property 
under Criminal Rule 37(c), the admission of such properly 
taken from defendant was not error. Goss v. State, Op. No. 
76, 368 P2d 884 (Alaska 1962).

Right to attack search of suitcase and seizure of gun as 
illegal was waived by pleading guilty to a charge of illegal 
possession of firearm. Rlvctt v. State, Op. No. 249, 395 P2d 
264 (Alaska 1964).

Denial of motion to suppress evidence sustained where 
probable cause existed for arresting appellant without warrant 
and evidence was taken from him as an incident to such arrest. 
Maze v. State, Op. No. 400, 425 P2d 235 (Alaska 1967); 
Merrill v. State, Op. No. 392, 423 P2d 686 (Alaska 1967).

Where in the investigation of a rape case the accused, his 
father and an accused accomplice were voluntarily present in 
the police station, and the police officer learned through a 
statement of the accomplice that a note written by victim was 
in the accused’s possession, constitutional provisions proscrib­
ing unreasonable searches and seizures did not prohibit seizure 
of the note to prevent its destruction or removal and motion to 
suppress the note as illegally obtained evidence was properly 
defined. Woltz, et at, v. State, Op. No. 433, 431 P2d 502 
(Alaska 1967).

Since order of trial court suppressing evidence obtained by 
search would likely result in terminating the prosecution ond 
involved a controlling question of law, review was appropriate. 
State v. Stump, Op. No. 1250, 547 P2d 305 (Alaska 1976).

Search warrant need not set out contents of the affidavit on 
which it is issued. Klrstlch v. Stale, Op. No. 1264, 550 P2d 
796 (Alaska 1976).

Valid service of a scnrch warrant between the hours of 
10:00 p.m. and 7:00 a.m. requires a determination by issuing 
judge that the warrant may be served at any time. State v. 
Shelton, Op. No. 1311, 554 P2d 404 (Alaska 1976).

That warrant was presented to judge in the middle of the 
night, with affidavit containing requisite showing for nighttime 
service under this rule and requesting an immediate search, 
clearly indicates that nighttime service was contemplated and 
authorized. State v. Shelton, Op. No. 1311, 554 P2d 404 
(Alaska 1976).

A showing of probable credibility of a confidential infor­
mant is adequate where the affidavit alleges "that the infor­
mant has given accurate information in the past." Johnson v. 
State, Op. No. 2169, 617 P2d 1117 (Alaska 1980).

Fact that judge met police at ? -arking lot and then issued 
a search warrant within just a few minutes after an affidavit 
was presented to him did not mean that he failed to act in n 
neutral and detached manner. Johnson v. State, Op. No. 2169, 
617 P2d 1117 (Alaska 1980).

A description of the property to be searched is sufficient if 
there is no reasonable probability that the wrong premises will 
be searched. Johnson v. State, Op. No. 2169, 617 P2d 1117 
(Alaska 1980).

A warrant for a nighttime search may be issued pursuant 
to an affidavit showing probable cause that at some future time
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SPONSOR STATEM ENT

A  Juneau Magistrate determined state law did not allow for the issuance of search 

warrants for property used to commit a violation. The Magistrate held that A S  12.35.020(3) only 

allows for a judicial officer to issue a search warrant if the property is being utilized to commit a 

crime.

Other areas of the Alaska Statutes distinguish between an "violation" and a "crime." AS 

12.35.020 does not. This has resulted in confusion and needs to be clarified. For the history of 

the State of Alaska, judicial officers have issued search warrants for property utilized in an 

offense. This new interpretation would prohibit the issuance of a search warrant in violation 

cases.

H B  385 would clarify current statute and would permit judicial officers to issue warrants 

to search for property utilized in the commission of a violation.

This clarification is particularly important. Minor consumption of alcohol is a serious 

problem in Alaska and search warrants are a needed tool for law enforcement officers to use to 

combat this problem. H B  385 returns this tool to police officers.
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A  search warrant may be issued if the judicial officer reasonably believes any of the 

following:

(1) that the property was stolen or embezzled;
(2) that the property was used as a means of committing a crime;

(3) that the property is in the possession of a person who intends to use it as the means of

committing a crime, or in possession of another to w h o m  the person may have delivered it for the

purpose of concealing it or preventing its being discovered;
(4) that the property constitutes evidence of a particular c ..me or tends to show that a certain 

person has committed a particular crime;
(5) that either reasonable legislative or administrative standards for conducting a routine or 

area inspection with regard to air pollution are satisfied with respect to the particular place, 

dwelling, structure, premises, or vehicle, or there is reason to believe that a condition of 

nonconformity exists with respect to the particular place, dwelling, structure, premises, or 

vehicle.
(§ 4.02 ch 34 S L A  1962; am §§ 1, 2 ch 198 S L A  1968; a m  § 4 ch 86 S L A  1969; a m  § 14 ch 69 

S L A  1970)

S e c . 1 2 .3 5 .0 2 0 . G r o u n d s  f o r  i s s u a n c e .

NOTES TO DECISIONS

Anticipatory search warrants. - An anticipatory search  warrant, i.e ., one which is based upon an 
affidavit show ing probab le c a u se  that a t som e future time - but not p resently - certa in ev idence  will be at 
the location se t forth in the warrant, a re  constitu tionally perm issib le  and not invalid for la ck  of p resent 
probab le ca u se , and they are not p rec luded by the statutory authority of paragraph (3), which requ ires only 
reasonab le  be lie f of po ssess ion  of the item for issuan ce  of the warrant, without specifying that p o sse ss ion  
m ust be con tem poraneous with the issu an ce , a s  d istinct from the execution , of the warrant. Johnson v. 
S ta te , 617 P.2d 1117 (A laska 1980).

Paragraph (3) of this section en com passe s po ssess ion  a t the tim e of execution of the warrant, thus 
permitting anticipatory se a rch e s . Johnson v. S tate , 617 P.2d 1117 (A laska 1980).

Ju s t a s  anticipatory warrants b a se d  on probable ca u se  are constitu tionally perm iss ib le  a s  long a s the 
ev idence c re a te s a substan tia l probability that the se iza b le  property will be  on the p rem ise s when 
sea rched , su ch  a  warrant m ay be is su e d  where positivity a s  required by Cr. R. 37(a)(3)(iv) is the 
standard . Johnson v. S tate , 617 P .2d 1117 (M aska 1980).

For an anticipatory warrant to be va lid , there m ust be probable c a u se  to be lie ve  that the item s to be 
se ize d  will be at the p lace to be se a rch ed  at the time the warrant is execu ted , or in other w ords, that the 
warrant will not be  prematurely execu ted . Johnson v. S tate, 617 P.2d 1117 (A laska 1980).

In anticipatory warrant situa tions, the m agistra te should insert a direction in the sea rch  warrant making 
execution contingent on the happening of an even t which ev iden ces probabie c a u se  that the item to be 
se ize d  is in the p lace  to be  sea rched , rather than directing that the warrant he execu ted im m ediate ly or 
forthwith. Johnson v. S tate , 617 P .2d 1117 (A laska 1980).

©1999 by The Stale of Alaska am) Matthew Bender & Company. Inc. All rights reserved.



1

A  search warrant is an order in writing, signed by a judge or magistrate or signed at the 

direction of a judicial officer in accordance with A S  12.35.015, directed to a peace officer, 

commanding the peace officer to search for personal property and bring it before the judge or 

magistrate.
(§ 4.01 ch 34 S L A  1962; a m  § 14 ch 8 S L A  1971; a m  § 20 ch 143 S L A  1982)

S e c . 1 2 .3 5 .1 2 0 .  D e f in i t io n  o f  s e a r c h  w a r r a n t .

NOTES TO DECISIONS 

Quoted in Johnson v. Johnson , 849 P.2d 1361 (A laska 1993).

©1999 by The Stale of Alaska and Matthew Bender & Company, Inc. All rights reserved,



A S  11.81.090. Definitions, (a) For purposes of this title, unless the context 
requires otherwise,

(9) "crime" means an offense for which a sentence of imprisonment is authorized; 

a crime is either a felony or a misdemeanor;

(36) "offense" means conduct for which a sentence of imprisonment or fine is 

authorized; an offense is either a crime or a violation;

(59) "violation" is a noncriminal offense punishable only by a fine, but not by 

imprisonment or other penalty; conviction of a violation does not give rise to any 

disability or legal disadvantage based on conviction of a crime; person charged 

with o violation is not entitled

(A) to a trial by jury: or
(B) to have a public defender or other counsel appointed at public expense 

to represent the person;
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Youths would enjoy more privacy, but police would be hamstrung in 
combating tten-age drinking under a new court ruling that blocks search 
warrants for evidence of underage drinking in homes.

“I’m  not going to condone kids drinking, but I don’t think itwarrants the 
intervention that our society here, in this town grants it/’ said attorney Patrick 
Conheadv.

“it’s not a mere technicality,” said attorney David Maliet. who sought the 
new toiling for a client. “W e ’re talking constitutional protections and what the 
Legislature has specifically authorized the courts to do.’

Juneau Police Lt. Ron Fomeris said teen-age drinking is a serious problem, 
leading to dangerous behavior such as drunken driving. But court decisions 
are making it harden tor the police tc deal with the issue., he said.

“W e  keep attempting to do what die courts tell us we have to do to deal with 
cases. Most of our o p tio n s  are being rapidly foreclosed by these 

decisions.” Fomeris said.

Juneau Magistrate John Sivertsen Jr. earlier this weei. threw om evidence 
against Matthew F.uieneita gained &i»m a search >> •cram The 20-year>oId 
run. was cited fo: underage drinking Oct 3i V  •. hi,n;.>e g-rriy nex:

Gold and Fifth street.'.
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vehicle infractions or underage drinking violations, which arc subject only to 
fines.

The law’s language is plain and unambiguous, Sivertsen wrote in his order 

suppressing the evidence against Euteneier. It legislators wanted search 

warrants to include lesser offenses, they could have written the law that 
way, he said.

W h e n  die Legislature wrote the search warrant law, underage drinking was 

a misdemeanor, said Assistant District Attorney David Brower. But even 
after lawmakers made it a lesser offense, in 1995, a 1980 law that applies 

most misdemeanor laws to lesser violations would allow search warrants, 

he said.

Brower said he will file a motion asking Sivertsen to reconsider his decision.

Sivertsen’s ruling applies only to the one case. But if other Juneau judges, 

handling similar motions, were to agree with the reasoning, it would affect 

the way police deal widi teen-agers' drinking parties in homes.

Conheady said he will file motions similar to Mallet’s in two underage 

drinking cases - before District Court Judge Peter Froehlich and Superior 
Court Judge Patricia Collins - stemming from the s a m e  O c t . 31 p a rty .

Juneau police just recently started to apply to judges for search warrants to 

enter homes where underage drinking was suspected.

P o lic e  p r e v io u s ly  h a d  en tered  s o m e  h o m e s  w ith o u t a warrant o r  the 
r e s id e n t 's  p e r m is s io n . T h e y  b a s e d  it o n  the d o c tr in e  that s o m e  e m e r g e n c ie s  
ju s t i f ie d  e x c e p t io n s  to  the F ou rth  A m e n d m e n t 's  pi e le c t io n s  vtg; .m-t 
u n re a s o n a b le  searches.
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Drinking , D r iv ing and O ther D rugs
• In 1997, 21 percent of the young drivers involved in fatal crashes had been drinking. 

(NHTSA, 1999)

• These young drivers make up 6.7 percent of the total driving population, but constitute 
13 percent of the alcohol-involved drivers in fatal crashes. (NHTSA, 1999)

• Alcohol-related traffic deaths among youth between the ages of 15 and 20 decreased 

from 2,218 in 1997 to 2,210 in 1998. (NHTSA, 1999)

• Alcohol use is the number one drug problem among young people. (CSAP, 1996)

• About 10 million current drinkers were under age 21 in 1995. Of these, 4.4 million were 
binge drinkers, including 1.7 million heavy drinkers. ( S A M H S A ,  1996)

• 2.6 million teenagers don't know that a person can die from an alcohol overdose.

(CSAP, 1996)

• Eight young people a day die in alcohol-related crashes. (CSAP, 1996)

• The younger an individual starts drinking, and the greater the intensity and frequency of 

alcohol consumption, the greater the risk of using other drugs. (CASA, 1994)

• Youth who drink alcohol are 7.5 times more likely to use any illicit drug, and 50 times 

more likely to use cocaine than young people who never drink alcohol. (CASA, 1994)

• Younger people (age 16-20) are most likely, of any age group, to use various strategies, 
when hosting a social occasion where alcohol is served, to try to prevent their guests 

from drinking and driving. (NHTSA, 1996)

• More than 3 5 %  of all 16-to-20 year-old deaths result from motor vehicle
crashes.(NCHS, 1997) 3 7 %  were in alcohol-related crashes. Estimates are that 2,104 

persons aged 16-20 died in alcohol-related crashes in 1998. (NHTSA, 1999)

• Between 1988 and 1998, the proportion of drivers 16-to-20 years of age who were 
involved in fatal crashes, and were intoxicated, dropped 33 percent. 2 1 %  in 1988 to 
14% in 1990-the largest decrease of any age group during this time period. (NHTSA, 

1999)
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• In single-vehicle fatal crashes occurring on weekend nights in 1994, 72.3% of the 

fatally injured drivers 25 years of age or older were intoxicated, as compared with 
57.7% of drivers under the age of 25. (NHTSA, 1995)

• Of all persons arrested for DUI/DWI nationally in 1993, persons in the under 25 age 
group accounted for 23.4% of those in the cities, 23.7% of those in the suburban 

counties and 22.1% of those in the rural counties. (FBI, 1994)

• Approximately 240,000 to 360,000 of the nation's 12 million current undergraduates 
will ultimately die from alcohol-related causes— more than the number that will get 

MA's and PhD's combined. (Eigen, 1991)

• During a typical weekend, an average of one teenager dies each hour in a car crash. 

Nearly fifty percent of those crashes involved alcohol. (NHTSA, 1999)

• According to the National High School Senior Survey, seniors reporting any alcohol use 
in the prior month fell from a peak of 7 2 %  in 1980 to 5 1 %  in 1993. (University of 

Michigan, 1994)

• The proportion of seniors reporting having five or more drinks in a row on at least one 
occasion during the prior two weeks fell by 0.4 percentage points from 1993 to 
27.5%— -down from a high of 4 1 %  in 1980. (University of Michigan, 1994)

• White males drink far more than any other group, averaging more than 9 drinks per 
week. The next highest drinkers are Hispanic males (5.8), white females (4.1), and black 

males (3.6). Black females average only one drink per week. (Core Institute, 1993)

• Thirty-five percent of college women reported drinking to get drunk in 1993, more than 

triple the 10% in 1977. (Wechsler &  Isaac, 1992)

• Each year, students spend $5.5 billion on alcohol, more than they spend on soft drinks, 
tea, milk, juice, coffee or books combined. On a typical campus, per capita students 
spending for alcohol— $446 per student— far exceeds the per capita budget of the 

college library. (Eigen, 1991)

• Poor grades are correlated with increased use of alcohol. Alcohol is implicated in more 

than 4 0 %  of all academic problems and 2 8 %  of all dropouts. (Anderson, 1992)

• College students who reported D  and F grade point averages consumed an average of 10 
alcoholic drinks per week, while those who earned mostly A's consumed slightly more 

than three drinks per week. (Core Institute, 1993)

• While more than one-third (35.6% ) of the college students surveyed reported to have 

driven under the influence, only 1.7% said they were arrested. (Core Institute, 1993)

• Sixty percent of college women diagnosed with a sexually transmitted disease were 

drunk at the time of infection. (Advocacy Institute, 1992)

• Nearly one-third of college students surveyed said they wished alcohol was not 

available at campus events, and nearly 9 0 %  wished that other drugs would disappear
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Small Children

f ro m  c a m p u s e s .  (C o re  I n s t i tu te ,  1993)

• It is estimated based upon 1992 data that one out of every 280 babies b o m  today will 

die in a crash with an intoxicated driver. (NHTSA, 1996)

• Traffic crashes are the major cause of death for children in the age group 0-14. Almost 
one quarter (21.4%) of these deaths is alcohol related. (NHTSA, 1995)

Children younger than 5 have higher passenger vehicle occupant death rates than older 

children do. (IIHS, 1995)

• Children younger than 13 represented 19 percent of the U.S. population in 1994 and six 

percent of all motor vehicle deaths. Child deaths have represented about this percentage 

of vehicle deaths since the early 80’s. (IIHS, 1995)

Minim um  Drinking Age Laws

• Minimum Drinking Age Laws reduce traffic fatalities involving drivers in 18 to 20 

years old by 13%. These laws have saved an estimated 18,220 lives since 1975. 

(NHTSA, 1999)

• The overwhelming majority of surveyed respondents (90%) said that strictly enforcing 
age restrictions of the purchase of alcohol would be a good or excellent idea to reduce 

crashes. (IRC, 1993)
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The amendment proposed by Representative Croft, while well intentioned, 
presents several problems for this bill. The adoption of attorney's fees language 
goes far beyond the scope of the problem the sponsor sought to address. It may 
be an idea worthy of consideration, but due to the proximity of adjournment, 
could realistically mean this bill will die in committee. It would be better if it were 
addressed as a separate bill, so as to not jeopardize passage of SB 193.

The adoption of the concept of attorney's fees from the liquidated damages 
statute AS 23.10.110 alters the court rule for the awarding of attorney's fees. It is 
one-sided in that it does not allow attorney fees to a successful defendant. This 
will most likely cause considerable floor debate as to why only plaintiffs should 
be able to get attorney's fees, with the likely outcome that the whole attorney fees 
sections from AS 23.10.110 will be adopted into the bill. This action will have a 
chilling effect on private litigation and negate the favorable outcome the 
amendment sponsor desires to foster.

Finally, "reasonable attorney's fees" as awarded by the court seldom equates to 
the actual attorney’s fees. Average awards run 20 -30% of the attorney’s billable 
hours. The plaintiff has to make up the difference out of their award. This does 
not resolve the economic imbalance of the cost to prosecute a small Wage and 
Hour case versus the likely recovery.
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To: Members of the Alaska House Judiciary Committee 

From: Chris Klicka 

Date: April 11, 2000

Re; House Bill 387, The Alaska Religious Freedom Protection Act

By way of introduction, the Home School Legal Defense Association is a national organization 
which has as its primary purpose the protection of die right of parents to direct the education of 
their children. W e  presently have more than 66,000 member families in all 50 states and the 
District of Columbia, with many member families in Alaska. Because the vast majority of our 
members choose to home school out of religious convictions, the protection of religious freedom 
is essential to our cause.

The Alaska Legislature has a tremendous opportunity to restore the protection of religious 
freedom for all citizens in the state. The U.S. Supreme Court, in 1997, denigrated the right of the
free exercise of religious beliefs to a second class right. The Alaska Legislature must ac now to 
protect religious liberty. Below are some commonly asked questions about state Religious 
Freedom Restoration Acts.

What will H B  387, the Alaska Religious Freedom Restoration Act, do?

The Alaska Religious Freedom Restoration Act (RFRA) reestablishes a test which courts must 
use to determine whether a person’s religious belief should be accommodated when a 
government action or regulation restricts his or her religious practice. Known as the “compelling 
interest test," this test requires the government to prove with evidence that its regulation is (1) 
essential to achieve a compelling governmental interest and (2) the least restrictive means of 
achieving the government’s compelling interest.

For example, in People v. DeJonge, a case argued by the H o m e  School Legal Defense 
Association (HSLDA), a Michigan couple had the religious belief that they as the parents, 
although they were not certified teachers, should be teaching their children in their home rather 
than sending them to school. But the state law requiring all teachers to be certified did not permit
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thie couple to exercise this religious belief. Using the “compelling interest test,” the court 
required the state to show that (1) teacher certification is essential to fulfill the state’s compelling 

interest that children be educated and (2) that teacher certification was the least restrictive means 
to fulfill its interest. The state was able show without much difficulty that it had a compelling 
interest in seeing that its citizens were educated. But because this couple’s children were scoring 
above the 90th percentile on standardized tests, the state could not prove teacher certification was 
essential for children to be educated and the least restrictive means to achieving tliat end. Thus, 
because the state could not satisfy the “compelling interest test,” the parents were allowed to 
continue teaching their children according to their religious beliefs.

Why does Alaska need a R F R A  ?

Prior to 1990 the U.S. Supreme Court used the above test— the “compelling interest test”— when 
deciding religious claims. However, in a 1990 decision (Employment Div. of Oregon v. Smith) 
the Court tipped the scales of justice in favor of government regulation. The Court threw out the 
compelling interest test, which had shielded our religious freedom from onerous government 
regulation for more than 30 years.

The Smith decision reduced the standard of review in religious freedom cases to a 
“reasonableness standard.” In other words, if a state regulation is “reasonable” (which they 
nearly always are), a religious objector loses. While all other fundamental rights (freedom of 
speech, press, assembly, etc.) remain protected by the stringent “compelling interest test,” the 
Court singled out religious freedom, reducing its protection to the weak “reasonableness test.”

In 1993, Congress attempted to remedy the Smith decision by enacting the federal Religious 
Freedom Restoration Act. This Act simply restored the “compelling interest test” in religious 
freedom cases. Four years later, the federal R F R A  was struck down by the U.S. Supreme Court 
in the 1997 City of Boerne case.

As a practical matter, here are a few real-life examples of government restricting the free 
exercise of religion that have taken place under the “reasonableness test”

a) the long-standing practice of pastor-laity confidentiality has been repeatedly violated;

b) a Catholic hospital was denied accreditation for refusing to teach abortion techniques;

c) among other zoning ordinance conflicts, a church ministry' to the homeless was shut down 
because it was located on the second floor of a building with no elevator;

d) a church was prohibited by a local city ordinance from feeding more than 50 pec pie per day; 
and

e) Justice Fellowship reports that a Jewish minimum-security prisoner (CPA in jail for fraud, in 
6th year of 8-year term) was denied the right to attend high holy day celebrations.



But Hasn’/ the U.S. Supreme Court already ruled the R F R A  unconstitutional?

The 1993 federal R F R A  attempted to use Congress’ powers under Section 5 of the 14Ul 
Amendment to require both the federal and state governments to use the “compelling interest 
test” in religious freedom cases.

However, when the Supreme Court struck down the federal R F R A  in 1997 {City of Boerne v. 
Flores), the problem wasn’t with the “compelling interest test.” The test had been used, as 
mentioned earlier, by the U.S. Supreme Court itself for more than 30 years. Rather, while the 
Supreme Court recognized the legitimacy of the “compelling interest test,” it ruled that Congress 
could not require states to use this test in religious freedom cases.

A  widely recognized principle of law is that states are free to protect an individual’s right with a 
much higher standard than the U.S. Constitution itself affords. Under this principle and the 
Boerne decision, states are free to enact their own RFRAs, thereby choosing to apply the higher 
“compelling interest test” standard in their own religious freedom cases.

Should civil rights laws and ordinances be exempted from application of the Religious 
Freedom Restoration Act?

No. Religious freedom is one of many civil rights which all Americans should be allowed to 
enjoy. A  civil rights exclusion in the R F R A  simply makes religious freedom aj'second-class”

interests using the compelling interest test.

In some situations, a civil rights law or ordinance should be upheld even when it conflicts with 
an individual’s religious practice, while in other situations, the religious practice should be 
accommodated. Using the “compelling interest test” provided by H B  387, a court will be able to 
properly determine whether the government’s interest in enforcing a particular civil rights law is 
compelling enough to override an individual’s religious practice. If, however, civil rights laws 
are exempted from H B  387, religious freedom will always be curtailed when it conflicts with 
civil rights laws, even if the courts could have made a reasonable accommodation.

Will H B  387 create an increase in litigation?

No. This bill will simply restore the “compelling interest test,” which the U.S. Supreme Court 
established almost 40 years ago as the standard of review for fundamental rights cases.

This “compelling interest test” worked well for over 30 years with no explosion of religious 
freedom cases. The consistent application of the “compelling interest test” in the courts “evened 
the playing field,” giving people of sincere religious faith a fair chance against state regulations 
that violated their religious beliefs. Many times, both conservative and liberal religious and civil 
liberty organizations successfully used the “compelling interest test” to defend individuals’ rights 
to freely exercise their religious beliefs.

As mentioned above, the federal RFRA, which restored the "compelling interest test” in religious 
freedom cases, was effective from its enactment in 1993 until the U.S. Supreme Court struck it
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dot'll in 1997. There is no record of an explosion in religious freedom litigation during this four- 
year period.

Furthermore, eight states have formally passed RFRAs to specifically restore the application of 
die “compelling interest test” in religious freedom cases (AL, IL, FL, TX, AZ, CT, RI, and SC). 
Seven more states, through state court precedents, have established a “compelling interest test” 
independent of the U.S. Supreme Court’s damaging precedence in Smith and Boerne. (KS, M A ,  
MN ,  VT, W A ,  WI, and MI.) None of these 15 states are experiencing an explosion in free 
exercise litigation.

Based on the lack of examples of excessive litigation during the almost 30 years of experience of 
using the “compelling interest test” for religious liberty (both before the Smith decision and 
during the federal R F R A  years), we believe that restoring this test will generate very little, if any, 
new litigation. In fact, clarifying the standard for religious liberty under state law may prove to 
reduce the amount of litigation, because a clearly defined legal standard often leads parties to 
settle disputes before litigation ensues.

Will the passage ofHB 387 result in a huge increase in litigation against local governments? 
Will this also increase the costs for the attorney general's office in defending state officials?
No. The same arguments above apply. The “compelling interest test” is not new. It has been in 
effect for most of the last 40 years. Local governments and state officials have not been 
inundated with religious freedom suits.

None of the eight states that have passed state R F R A  have experienced any explosion of 
religious liberty cases, including Rhode Island where the law is seven years old. The “compelling 
interest test” is time-tested.

Furthermore, the “compelling interest test” is simply a “balancing test.” It does not give reli gious 
claimants an automatic win. It only “evens the playing field” for the little guy.

Is it acceptable to exclude certain people, such as prisoners, from protection under HB 387?
No. As an inalienable right, religious liberty should not be denied to any class of persons. H o m e  
School Legal Defense Association urges states not to deny the protections of a state R F R A  to 
anyone (including prison inmates). Religious liberty is diminished for all if it is denied to any. 
Once the government excludes one politically unpopular group, it is all too easy to exempt 
others. Of the states that have enacted RFRAs to date, none has found the need to exclude 
anyone.

But won't HB 387 create an explosion in frivolous cases fded by prisoners?
No. Studies show no sudden surge in religious freedom litigation filed by prisoners during the 
four years of the federal R F R A  demonstrate there was no explosion of cases. Justice Fellowship 
compiled the following data (provided by the Statistical Division of Administrative Office of the 
U.S. Courts):

P a g e  4



i r-»\JC_ UO

* Prisoner R F R A  cases for the years 1995-1996 accounted for about one-tenth of one percent 
(0.01%) of cases in U.S. courts.

* The National Federal Court statistics show that in 1995, out of 43,158 total U.S. civil cases 
nationwide (1110 prisoner cases), only 50 of the cases invoking the federal R F R A  were filed 
by prisoners.

■ In 1996, out of 48,755 U.S. civil cases, only 51 R F R A  cases were filed by prisoners.

A  state-by-siate breakdown of information was only available for the following three states:

■ In N e w  Mexico, out of 407 U.S. civil cases filed in 1995, 0 were filed by prisoners invoking 
the federal RFRA. In 1996, out of492 U.S. civil cases filed, 0 were filed by prisoners 
invoking the federal RFRA.

■ According to the Virginia Attorney General’s office, out of 1,099 prisoner lawsuits filed 
against sheriff departments between 1993 and 1997 only 7 were “religious-styled” cases.

■ In Florida, only 5 prisoner religious freedom cases invoked the federal R F R A  during 
1993-1997.

These statistics show that the federal R F R A  caused no explosion of cases filed by prisoners-— a 
group considered most likely to take advantage of such a law.

What is HB 387 based on ?
The state R F R A  model supported by H S L D A  is based on other time-tested state Religious 
Freedom Restoration Acts. It is a combination of the Rhode Island R F R A  (the oldest— passed in 
1993) and the Illinois RFRA. The substantive provisions of the bill, its heart, are found in all 
R F R A  states, (e.g. Texas, South Carolina, Arizona, Connecticut, Florida, and Alabama). Of 
course, the “compelling interest test” is patterned directly after the U.S. Supreme Court’s 
description of the test found in dozens of cases over the last 40 years.

Why can’t we simply let the Alaska Supreme Court reestablish the “compelling interest test”?
States which have neither an enacted R F R A  nor their own body of case law applying the 
“compelling interest test” have simply followed whatever the current federal standard is. Courts 
in these states have always relied on the U.S. Supreme Court’s religious freedom standard of 
review and its interpretation and application of the “compelling interest test.” The states need to 
establish their own standard.

Since Smith and Boerne set the current federal precedent, this means trouble for Christians and 
other pt ■'pie of sincere religious faith.

Does HB 387 replace, all existing remedies to protect religious freedom?
No. It only creates an additional “track” which a religious claimant can use to protect his free 
exercise of religion. State constitutional and federal constitutional remedies are still available.

P a g e  5



In state offices, if a person, because of a religious belief, wanted to have something distasteful 
on his desk, could his supervisor—under this law—ask for it to be removed?
It depends. If the item was on a teacher’s desk, it could probably be removed under the 
Establishment Clause. If the item was on a desk not open for public view, it may be protected by 
the employee’s free speech rights.

Free speech, the prohibition of establishment of religion, and Title VII considerations all would 
come into play here. However, like the school example, this scenario is likely going to be 
considered under the Free Speech Clause. Under U.S. Supreme Court precedent, when 
government regulates its employees’ speech, a different test applies than when government 
regulates its citizens’ speech. It’s an easier test for the government to satisfy.

If the dispute over the object on the desK could not be resolved, the state R F R A  could be invoked 
ar.d the courts would have to balance the state’s interest with the free exercise claim through 
application of the “compelling interest test.”

P a g e  7
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To: Shari Kochman, Deputy Legislative Director for Governor Tony Knowles

Frwre^Tamar Galatzan, ADL Western States Associate Counsel 

CC: Brian David Goldberg, ADL Pacific Northwest Regional Director

Date: April 11,2000

Ro: Alaska RFRA

The current test for analyzing free exercise claims under the Alaska Constitution is the same strict 
scrutiny test formerly applied by the United States Supreme Court under Sherbart v. Vemer,' 
abandoned by the Supreme Court in Employment Division v. Smith,2 and briefly revived by the federal 
Religious Freedom Restoration Act of 1993.3 Therefore, enactment of an Alaska RFRA would be 
unnecessary.

Before the Supreme Court's decision in Smith, free exercise claims under the Alaska Constitution were 
examined under the pre-Smith federal strict scrutiny standard.* In Swanner v. Anchorage Equal Rights 
Commission, 5 the Alaska Supreme Court decided its only free exercise claim since the United States 
Supreme Court’s decision in Smith. In Swanner, a landlord refused to rent or show properties to 
unmarried couples because the co-habitation of unmarried persons offended his Christian beliefs.6 
Three individual claimants filed suit against Swanner, the landlord, alleging that his refusal to show or 
rent them his properties constituted marital status discrimination in violation of Anchorage Municipal 
Code 5.20.020 and AS 18.80.240,7 which prohibit discrimination In the sale or rental of real property. 
The Alaska Supreme Court held that enforcement of Alaska's anti-discrimination laws against Swanner 
did not violate his free exercise rights under either the United States or Alaska Constitutions0

In finding no free exercise violation under the US Constitution, the court performed its analysis pursuant 
to the rule set forth in Smith.0 Under Smith, a law that is neutral and of genera! applicability need not

1 374 W.S. 398 (1963).
2 494 U.S. 872(1990).
3 Religious Freedom Restoration Act of 1993,42 U.S.C. §§ 20Q0bb-2000bb-4 (1994). The United 
States Supreme Court determined that RFRA was unconstitutional in City ofBoeme v. Flores, 521 U.S. 
507 (1997).
4 See, e.g., Seward Chapel. Inc. v. City of Seward, 655 P.2d 1293 (Alaska 1982): Frank v. State, 604
P2d 1068 (Alaska 1979)6 874 P .2d 274 (Alaska 1994), cert, denied, 513 U .S . 979 (1994).
8 Id. at 276-77.
7 Id. as 276.
8 Id. at 280,284.
9 Id. at 279-81.
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be Justified by a compelling governmental Interest even If the law has the Incidental effect of burdening 
a particular religious practice.’’10 Consequently, no compelling state interest was required, and the 
Alaska laws passed constitutional muster under the First Amendment.

For purposes of its state constitutional analysis, however, the court expressly recognized that:

even though the Free Exercise Clause of the Alaska Constitution is identical to the 
Free Exercise Clause of the United States Constitution, (the court is] not required to 
adopt and apply the Smith test to religious exemption cases involving the Alaska 
Constitution merely because the United States Supreme Court adopted that test to 
determine the applicability of religious exemptions under the United States 
Constitution.11

Therefore, the court looked to Its own precedent In considering whether enforcement of Alaska’s anti- 
discrimination laws against Swanner violated his free exercise rights under the Alaska Constitution.

The Swanner court applied the strict scrutiny test set forth in Frank v. State12 to determine the issue of 
whether the state’s regulations violated Swanneris free exercise rights under the state constitution.13 
The Alaska court in Frank adopted the federal Sharhert test and required that in order to invoke a 
religious exemption to a facially neutral law, (1) a religion must be Involved, (2) the disputed conduct 
must be religiously based, and (3) the claimant must be sincere in his or her religious belief.14 If these 
three requirements are met. the government can only forbid religiously based actions if they pose a 
substantial threat to the puK|!c or if there is a competing government interest of the highest order.15 In 
other words, to infringe upon sincere religiously based conduct, the government must meet a strict 
scrutiny standard.

The Swanner court found that the three requirements for religious exemption were met. because there 
was no dispute That a religion [was] Involved . ..  (Christianity), or that Swanner [was] sincere in his 
religious belief that cohabitation is a sin and by renting to cohabltators, he [was] facilitating sin"16 and 
because “Swanner's refusal to rent to unmarried couples [was] not without an arguable basis in some 
tenets of the diverse Christian faith, and therefore, his conduct [was] sufficiently religiously based to 
meet [the] constitutional ♦.est.*17 ThB court, though, found that the government, in enacting the anti- 
discrimination laws, possessed two compelling interests: a "derivative" interest in ensuring access to 
housing and a “transactionar Interest in preventing discrimination based on irrelevant characteristics.18 
As a result, the court held that the disputed statutes passed strict scrutiny, and therefore the state's 
enforcement of its anti-discrimination laws against Swanner did not deprive him of his free exercise 
rights under the Alaska Constitution.18

Although the statutes were found to be constitutionally permissible under both the federal and state 
constitutions, the Alaska Supreme Court has apparently recognized and seized upon its ability to 
perform independent state constitutional analysis. Because the court ha3 chosen to apply the strict 
scrutiny standard for purposes of analyzing free exercise claims under the Alaska Constitution, 
enactment of a state RFRA would be unnecessary.

10 Swanner, 074 P.2d at 279 (quoting Church of the Lukuml Babalu Aye v. City of Hialeah, 508 U.S. 
520(1993).
11 Id. at 28081.
12 604 P.2d 1068 (Alaska 1979)
13 Sw*nner. 874 P_2d at 281
14 Id. at 281 (citing Frank, 604 P.2d at 1070).
1C Swanner, 874 P.2d at 281 (citing Frank, 604 P.2d at 1070).
10 Swanner, 874 P.2d at 281.
17 Id. at 282.
18 494 U.S. 872 (1990).
19 See Swanner at 284.
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H B  387 is particularly problematic in the area of prisons, where many 

inmates have a track record of doing whatever they can to cause problems 

for the correctional system. It is not unusual for offenders to “find religion” 

while incarcerated, and to claim those beliefs are connected to a new or 

traditional religion. The inmates then wish to engage in religious practices 

or rituals which can cause serious security and administrative problems.

For example, the Alaska H u m a n  Rights Commission has officially recognized 

witchcraft as a bonafide religion for prisoners to practice, and pursued a 

complaint against Department of Corrections in 1992-93. The department 

was forced to enter into a consent decree with the Commission, which allows 

inmates to receive information and visits from witchcraft practioners. Even 

before the H u m a n  Rights Commission action, several inmates had filed state 

and federal lawsuits, claiming a right to possess witchcraft books. Some of 

the inmates pursuing these lawsuits were, dangerous sex offenders, and the 

witchcraft books they were prohibited from receiving included drawings of 

nude women, along with instructions on how to tie up the women in 

witchcraft ceremonies. The books also included instructions on making 

sacred witchcraft knives. These lawsuits were resolved in the state’s favor, 

but it is not clear if the state would prevail under H B  387.



Prisoners will also request to engage in other religious-based practices, such

as:

■ Meeting in groups at times when sufficient staff is not available to 

supervise

■ Use of candles

■ Use of wine

■ Special foods which are expensive or difficult to obtain or which have not 

passed health inspections

" Refusal to participate in required aspects of Sex Offender Treatment 

such as talking about their offenses or submitting to the Plethysmograph 

(tool designed to measure sexual arousal level)

■ Use of tobacco or other contraband (e.g., jewelry) which could cause 

thefts and violence

■ Demands for religious clothing such as caps and robes which could hide 

contraband or weapons

■ Sweat lodges at unreasonable times

■ Refusal to participate in groups or classes or work or be housed with 

members of other races

" Associating only with members of their own religions, leading to creation 

of gangs

■ Inmates in segregation could request to meet in groups

■ Witchcraft or cult practices which cause elements of the population to be 

frightened and could lead to violence (this has occurred in the past)

■ Demands for untraditional forms of medical care

■ Demands by inmates for participation in religious meetings with 

members of the public, including minors
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Representative Eric Croft 

H B  387
T lie A laska Relig ious Freedom Protection Act

Sponsor Statement

The Alaska Religious Freedom Protection Act (ARFPA) is a state response to United

Americans in recent years.

The United States and Alaska Constitutions contain nearly identical provisions stating 

that governments shall make no law “respecting an establishment of religion, or 

prohibiting the free exercise thereof.” For most of the nation’s history, the “free 

exercise” clause of the United States Constitution was interpreted to require that 

governments make reasonable exceptions to general laws if the implementation of those 

laws impinged on the religious practice of its citizens.

A  good example is the case of Wisconsin v. Yoder, 406 U.S. 205 (1972). Members of 

the Old Order Anush religion allow their children to attend public school until the eighth 

grade to learn basic reading, writing, and math skills, but then the Amish religion requires 

the children begin preparation for adult baptism and life under the religious precepts of 

their faith. Pennsylvania allows Amish children of high school age to attend special 

vocational schools for three hours and then go home for religious and other instruction. 

Wisconsin, however, did not allow any exception to the compulsory school attendance 

law. Frieda Yoder, a 15-year old member of the Old Order Amish religion refused to 

attend public high school on religious grounds and her father, Jonas, was convicted of 

violating the law. The United States Supreme Court ruled that the compulsory attendance 

law violated the free exercise rights of the Yoder family. The Court ruled that the 

government may place a substantial burden on the free exercise of religion only if the 

government can show a compelling state interest and that the government’s action is the 

least restrictive means of accomplishing that interest. This is known as the “compelling 

state interest” test for religious freedom. The Court noted that because the Amish 

children attended school until the 8th grade the burden on their education was relatively 

light and that the burden on the religion was proven to be substantial. The Yoder case 

and others stood for the proposition that a “regulation neutral on its face may, in its 

application, nonetheless offend the constitutional requirement for governmental neutrality 

if it unduly burdens the free exercise of religion.” Yoder. 406 U.S. 221; see also Sherbe~t 

v. V emer. 374 U.S. 398 (1963).

States Supreme Court decisions that have undermined the religious freedoms of

m



The constitutional respect for freedom of religion embodied in the “compelling state 

interest” test was eliminated in 1990 by the United States Supreme Court in Smith v.

Emp. Div., 494 U.S. 872 (1990). Justice Scalia, writing for a court divided 5-4, ruled that 

government no longer had to provide a religious exemption to general laws. “The Court 

today ... interprets the [free exercise clause] to permit the government to prohibit, 

without justification, conduct mandated by an individual’s religious beliefs, so long as 

that prohibition is generally applicable.” Smith. 494 U.S. at 893 (Justice, O ’Conner, 

dissenting).

The Smith decision met a storm of protest. In 1993, a broad bipartisan majority of both 

houses of Congress passed The Religious Freedom Restoration Act (federal R F R A )  and 

the bill was signed into law by President Clinton. R F R A  attempted to use congressional 

power to restore the “compelling state interest” test for religious freedom. In 1997, the 

United States Supreme Court ruled that the federal R F R A  statute was an unconstitutional 

extension of federal power. City of Boerne v. Flores. 521 U.S. 507 (1997). The Flores 
decision effectively left any protection of religious freedom to the individual states. The 

Alaska Supreme Court has consistently interpreted the free exercise clause of the Alaska 

Constitution to require a compelling state interest analysis.
See Frank v. State. 604 P.2d 1068 (Alaska 1979) (allowing a religious exemption, for the 

taking of a moose for an Athabaskan funeral potlatch). There is no present indication that 

the Alaska Supreme Court intends to follow the direction of the Smith decision in 

interpreting the Alaska Constitution. However, ? change in the composition of the court 

or judicial philosophy could lead to this change in the future.

H B  387, the Alaska Religious Freedom Protection Act (ARFPA), will provide statutory 

protection for religious freedom in Alaska by enshrining the compelling state interest test 

for all state, municipal, and school district actions.

H B  387 is not intended to create an establishment of religion or allow a claim of religious 

freedom to authorize the infringement of the rights of others. It simply recognizes that 

Alaskans value their religious liberties and are willing to allow an exception from 

generally applicable laws for religious freedom unless the government shows a 

compelling state interest.
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A BILL 
FOR AN ACT ENTITLED

1 "An Act requiring governmental entities, including municipalities and school
2 districts, to meet certain requirements before placing a substantial burden on a
3 person's free exercise of religion."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. The uncodified law of the State of Alaska is amended by adding a new

6 section to read:

7 S H O R T  TITLE. This Act may be cited as the "Alaska Religious Freedom Protection

8 Act."

9 * Sec. 2. The uncodified law of the State of Alaska is amended by adding a new section

10 to read:

11 FINDINGS. The legislature finds that

12 (1) the First Amendment to the Constitution of the United States and art. I,

13 sec. 4, Constitution of the State of Alaska, recognize and protect the right of free exercise of

14 religion;
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(2) in 1990, ihe United States Supreme Court retreated from over 200 years 

of respect for the right to free exercise of religion in Employment Division v. Smith, 494 U.S. 

872 (1990), an opinion written by Justice Scalia, by holding that the government no longer 

had to make reasonable exceptions to general laws in order to accommodate the religious 

beliefs of its citizens;

(3) while the Alaska Supreme Court has not chosen to follow this retreat from 

protection for religion, the free exercise rights of Alaska citizens are so vital and fundamental 

that it is in the public interest to provide a statutory guarantee of these rights to secure against 

a change in judicial interpretation; and

(4) while it is improper for the legislature to tell the judiciary how to interpret 

the Constitution of the State or Alaska, it is proper for the legislature to establish different 

rights or to secure established rights in a different manner or to a different degree than the 

minimum set by the Constitution of the State of Alaska as long as that legislative action does 

not interfere with the rights of other persons.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section

to read:

INTENT. It is not the intent of the legislature, by protecting the individual free 

exercise of religion, to create an establishment of religion or an official state religion.

* Sec. 4. A S  14.14 is amended by adding a new section to article 1 to read:

Sec. 14.14.210. Personal exercise of religious freedom protected, (a) A  

school board or school district may not place a substantial burden on a person’s free 

exercise of religion unless

(1) the burden is in the form of a rule of general applicability and does 

not intentionally discriminate against religion or among religions; and

(2) application of the burden to the person is essential to further a

compelling governmental interest and is the least restrictive means of furthering that

compelling governmental interest.

(b) A  person may bring a civil action against a school board or school district 

for a violation of this section, and the court may grant appropriate relief.

(c) This section may not be construed to create an establishment of religion 

or to authorize the infringement of the individual rights of a third party.
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