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C S  F O R  H O U S E  B I L L  NO. 354( )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y - F I R S T  L E G I S L A T U R E  - S E C O N D  SESSION

BY

Offered:
R eferred :

Sponsor(s): REPRESENTATIVE BR ICE

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

"An Act relating to criminal sexual inducement of a minor and to criminal 

sentencing."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  11.41 is amended by adding a new section to read:

Sec. 11.41.452. Criminal sexual inducement of a minor, (a) A  peuon 

commits the crime of criminal sexual solicitation of a minor if, being 18 years of age 

or older, the offender engages in a course of conduct with a person who the offender 

believes is under 16 years of age and at least three years younger than the offender 

with the intent to induce the person to engage in sexual penetration or sexual contact 

or conduct described in A S  11.41.455(a)(1) - (7) with the offender or another person.

(b) In a prosecution under this section, it is not a defense that the victim was 

not actually under 16 years of age or at least three years younger than the offender.

(c) Criminal sexual inducement of a minor is a class C  felony.

* Sec. 2. A S  12.55.155(c) is amended by adding a new paragraph, to read:
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(30) the defendant was convicted of the offense of sexual abuse of a 

minor under A S  11.41.434 - 11.41.440, attempted sexual abuse of a minor, solicitation 

of sexual abuse of a minor, or criminal sexual inducement of a minor and, before or 

during the offense, provided to the minor materials described in A S  11.41.455(a)(1) - 

(7).
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New Text Underlined [DELETED TEXT BRACKETED]



*Sec. 1. A S  11.31.110(c) is amended to read:

(c) Except as provided in (e) of this section, solicitation [SOLICITATION] IS

(1) an unclassified felony if the crime solicited is murder in the first degree;

(2) a class A  if the crime solicited is an unclassified felony other than murder 

in the first degree;

(3) a class B  felony if the crime solicited is a class A  felony;

(4) a class C  felony if the crime solicited is a class B felony:

(5) a class A  misdemeanor if the crime solicited is a class C  felony;

(6) a class B  misdemeanor if the crime solicited is ?. class A  or class B 

misdemeanor.

*Sec. 2. A S  11.31.110 is amended by adding a new section to read:

(e) If the crime solicited is sexual abuse of a minor under A S  11.41.434 - 

11.41.440, or unlawful exploitation of a minor under A S  T  41.455, solicitation to 

commit the crime is the same classification as the crime solicited if the person uses a 

computer, computer system, computer program, computer network, or any part of a 

computer system or network in the commission of the offense.

H B  354 D R A F T
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M E M O R A N D U M

R e p r e s e n t a t i v e  T o m  B r i c e
A L A SK A  S T A T E  L E G IS L A T U R E

To: Representative Pete Kott

Chair, Judiciary Committee / O

From: Representative T o m  Brici^ \\

Date: February 15, 2000

RE: H B  354: A n  Act Relating to Criminal Sexual Inducement of a Minor, and to

Distribution of Pornography to Minors

I respectfully request H B  354 be set on for a hearing. Please find attached a sponsor 

statement, section analysis (by Rep. Brice’s stafl), and other pertinent information 

regarding H B  354.

Briefly, the purpose of this bill is to prohibit adults from soliciting minors over the 

internet for sexual purposes and to prohibit adults from providing minors pornographic 

materials.

Please let m e  know if there is any other information 1 can provide.
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Sponsor Statement

HB 354, An Act relating to Criminal Sexual Inducement of a Minor, and to 
Distribution of Pornography to Minors.

The Internet, or Information Superhighway, has enabled many people to gain greater access to 

information and faster communication. Unfortunately, this same superhighway provides adults who 

are inclined to abuse children greater, simpler, and easier access to children. These adults “troll” the 

highway to locate unsuspecting minors. They enter into teen “chat rooms” and represent themselves 

to be teens and develop friendships with them by discussing issues of interest to teens. After time 

the conversations become more personal and eventually of a sexual nature. The unscrupulous adult 

then solicits the teen to meet with him/her to engage in sexual acts.

H B  354 addresses this problem. It provides an avenue to prosecute an adult (over 18) who 

engages in a course of conduct with a minor (a person who the adult believes is under 16 and three 

years younger than the adult) with the intent to induce the minor to engage in sexual acts. These sex 

acts include sexual penetration, sexual contact and other acts which are described in A S  11.41.455 - 

a statute passed by the legislature in 1978.

While the focus of this statute is to stop solicitation of minors over the internet and it is 

anticipated that wiil be the media through which most of the illicit communication occurs the statute 

does not specifically refer to the internet nor does it limit the communication to the internet. It is 

written sufficiently broad to include solicitation through the mail or telephone. It is expected the 

pattern of these cases would be initial contact over the Internet, with a potential for the subsequent 

use of phones or mail or other types of contact.

H B  354 would prevent the provision of pornography to minors. In light of the recent 

technological advances including the Internet and digital photography, creating and distributing 

these materials is much easier and can be done with far less risk to their purveyors. The process by 

which an adult prepares a minor for his/her advances is called grooming. O n  some occasions this 

grooming includes showing the minor photos of or other materials describing people engaging in 

similar acts. Presently, the law prevents the possession and/or distribution of child pornography, that 

is, photos of children engaging in sexual acts. Current law does not prohibit provision of 

pornography to children. Individuals often escape prosecution for possession of what appears to be 

child pornography as the materials are boldly labeled “not using persons under 18”. Yet these 

materials are used to entice and groom minors. This bill prohibits the provision of pornographic 

materials to minors, regardless of the claimed age of the actors. The definition of pornography in 

H B  354 is drawn from the definitions used in the current statutes regarding child pornography.

D i s t r i c t  3 0 ------------------------------------------------



Sectional S u m m e r y  of H B  354

Section 1, Creates a crime called “Criminal Sexual Inducement of a Minor”. The 

elements of this offense are defined as: a) an adult [18 or older]; b) knowingly; c) 

engaging in a course of conduct; d) with a minor [under 16 and three years younger than 

the adult ]; e) with the intent to induce the minor to engage in sexual acts. The ages of 

the adult and minor are patterns i after and consistent with the current sexual abuse 

statutes. The prohibited sexual acts include sexual penetration and sexual contact which 

are presently defined by statute as well as sexual conduct described in the offense called 

Unlawfi.il Exploitation of a Minor, A S  11.41.455. Criminal Sexual Inducement of a 

Minor would be C  felony.

Section 2, Creates a crime called “Distribution of Pornography to Minors”. The 

elements of this offense are defined as: a) an adult [18 or older]; b) knowingly; c) 

provides to or communicates with minors [under 16 and three years younger than the 

adult] materials that are or describe or discuss pornographic conduct.

The section does not apply to distributions or material used for educational or therapeutic 

purposes nor does it apply to the distribution of motion pictures by a motion picture 

theatre. The definition for pornography taken from the definition found in A S  11.41.455, 

however but broadens it to include both children and adults. Distribution of Pornography 

to Minors would be a class B  felony

Section 3, Adds a violation of 11.61.128 (distribution of pornography to minors) to the 

list of the crimes which fit the definition of a sex offe- .se and thereby required to register 

as a sex offender. It should be noted that 11.41.452 would be included in this list as well. 

However, the statute presently provides that persons who commit crimes under “A S  

11.41.450 - 11.41.458 must register. Criminal Sexual Inducement of a Minor is 

numbered within this range and therefore there is no need to amend that subsection of the 

registration statute
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Man faces 
sex abuse 
charges
By Staff report

A  F a ir b a n k s  g r a n d  j u r y  t h is  
p a s t  w e e k  in d ic t e d  a  F o r t  W a in -  
w r ig h t  m a n  o n  c h a r g e s  t h a t  h e  
s e x u a l ly  a s s a u lt e d  a  t e e n a g e  g ir l  
i n  N o r t h  P o le .

M ig u e l  D u q u e ,  3 6 ,  w a s  i n ­
d ic t e d  o n  c h a r g e s  o f  B e x u a l  a b u s e  . 
o f  a  m in o r  i n  t h e  s e c o n d  d e g r e e , 
s e x u a l a b u s e  o f  a  m in o r  i n  t h e  
t h ir d  d e g r e e , s e c o n d  d e g r e e  
s e x u a l a s s a u lt ,  a n d  t h ir d - d e g r e e  1 
s e x u a l a s s a u lt .  !

D u q u e  h a d  a p p a r e n t ly  m e t  a  
f r ie n d  o f  t h e  g i r l ’ s  i n  a n  I n t e r n e t  1 
c h a t  r o o m , w h e r e  h e  w e n t  b y  t h e  1 
n a m e  M a c d a d d y ,  A la s k a  S t a t e  1 
T r o o p e r s  s a id .

I n  O c t o b e r  h e  a l le g e d ly  d r o v e  
t h e  g ir ls  e it h e r  t o  a  g r a v e l  p i t  o r  
t o  t h e  e n d  o f  a  r o a d  i n  N o r t h  
P o le ,  w h e r e  h e  s u p p l i e d  t h e m  
w it h  a lc o h o l ,  t r o o p e r s  s a id .  O n e  
o f  t h e  c h a r g e s  a l le g e s  t h a t  t h e  
g ir l  w a s  in t o x ic a t e d  a t  t h e  t im e  o f  
t h e  a s s a u lt .

T r o o p e r s  h a d  t h o u g h t  t h e  
m a n ’ s n a m e  m i g h t  h a v e  b e e n  
“ M ik e ,"  a n d  t h e y  h a d  b e e n  
l o o k in g  fo r  h i m  o v e r  t h e  p a s t  
t h r e e  m o n t h B .  T h e y  d is c o v e r e d  
h i6  id e n t it y  w it h  t h e  h e l p  o f  t ip s  
t h a t  c a m e  i n  a f t e r  t h e y  d is t r ib ­
u t e d  t h e  m a n ’ 6  d e s c r ip t io n  t o  t h e  
m e d ia  e a r lie r  t h is  m o n t h .
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A n c h o ra g e  D a ily  N ew s

Eiclson Airmen Face Sex Charges

By JON LITTLE
Daily News Peninsula Bureau

S O L D O T N A  -  P o l i c e  in v e s t ig a t o r s  s a y  t w o  F a ir b a n k s  m e n  d r o v e  s o m e  5 0 0  m i l e s  f o r  a  n i g h t  o f  
s e x  i n  a  S o l d o l n a  m o t e l  r o o m  w it h  a c o u p l e  o f  1 4 -  a n d  1 5 - y e a r - o l d  g i r l s  t h e y  m e t  o v e r  ( h e  In t e r n e t .

T h e  s u s p e c t s .  R i e l s o n  A i r  F o r c e  B a s e  a i r m e n  A n g e l  R .  B e r r io s ,  2 5 .  a n d  J e r e m y  N g u y e n .  2 0 ,  w e r e  
i n d i c t e d  F r i d a y  o n  t h r e e  c o u n t s  e a c h  o f  s e x u a l  a b u s e  o f  a  m i n o r .  K e n a i  S u p e r i o r  C o u r t  J u d g e  J o n a t h a n  
I . i n k  i s s u e d  a n  a r r e s t  w a r r a n t  f o r  t h e  m e n  T u e s d a y .  T h e y  w e r e  t o  b e  h e l d  o n  $ 1 0 , 0 0 0  c a s h  b a i l .  N e i t h e r  
h a d  b e e n  a r r e s t e d  b y  W e d n e s d a y  e v e n i n g ,  a c c o r d in g  t o  E i e l s o n  s p o k e s m a n  M a s t e r  S g t .  C h r is t o p h e r  
S h o c k .

I n  a d d i t i o n  t o  t h e  a b u s e  c h a r g e s , t h e  m e n  w e r e  i n d i c i e d  o n  t w o  m i s d e m e a n o r  c h a r g e s  e a c h  o f  
t i , n i s h i n g  a l c o h o l  t o  a  m i n o r .

N g u y e n  a p p a r e n t ly  s t r u c k  u p  a r e l a t io n s h i p  o v e r  t h e  In t e r n e t  w it h  o n e  o f  t h e  g i r l s ,  p o s s i b l y  
t h r o u g h  a  c h a t  r o o m ,  s a id  .S o ld o t n a  P o l i c e  C h i e f  S h i r l e y  W a r n e r ,  w h o  in v e s t ig a t e d  t h e  c a s e .  T h e  t w o  t h e n  
t a lk e d  o n  t h e  t e l e p h o n e  a n d  m a d e  a r r a n g e m e n t s  t o  m e e t  a t  S o ld o t n a ' s  K i n g  S a l m o n  M o t e l  o v e r  L a b o r  D a y  
w e e k e n d .  W a r n e r  s a i d .  P o l i c e  s a y  N g u y e n  a n d  B e r r io s  s p e n t  t h e  n i g l u  o f  S e p t .  4  w it h  t h e  g ir ls .

W a r n e r  s a id  s h e  c o u l d  n o t  c o m m e n t  f u r t h e r  a b o u t  t h e  c o m p u t e r s  t h a t  w e r e  u s e d  o r  H o w  t h e  m e n  
h o o k e d  u p  w it h  t h e  g ir ls  o v e r  t h e  In t e r n e t .

" S i n c e  c h a t  r o o m s  h a v e  b e c o m e  a v a i l a b l e ,  I  t h i n k  t h is  k i n d  o f  t h i n g  h a p p e n s ,"  s h e  s a i d .  " I  d o n ' t  
t h i n k  it's  a n y t h i n g  n e w ."

N o t  o n l y  is  t h e  p r o b l e m  o f  s e x u a l  p r e d a t o r s  o n  t h e  In t e r n e t  n o t  n e w ,  it is  g r o w i n g ,  s a id  L t .  M i k e  
M a r r s ,  w h o  s u p e r v is e s  t h e  A l a s k a  S c a te  T r o o p e r s '  C r i m i n a l  I n v e s t i g a t i o n  U n i t .  P r e d a t o r s  s c a n  c h a t  r o o m s ,  
o f t e n  i n  t h e  g u i s e  o f  a  t e e n a g e r ,  l o o k i n g  f o r  v i c t i m s ,  h e  s a id .  G i v i n g  o u t  p h o n e  n u m b e r s  is  a b a d  i d e a ,  h e  
s a i d .  " S o m e  r e l a t io n s h i p s  w o r k  o u t  f i n e ,  b u t  y o u  h a v e  t o  b e  e x t r e m e ly  c a r e f u l  u n t i l  y o u  k n o w  e x a c t ly  w h o  
y o u ' r e  d e a l i n g  w it h ."

W a r n e r  s a i d  t h e  r e c e n t  in d ic t m e n t s  m i g h t  s e r v e  a s  a  w a k e - u p  c a l l  t o  f a m i l i e s .

" I  t h i n k  t h is  i s  a  c a s e  w h e r e  t h e  i n f o r m a t i o n  n e e d s  t o  g e t  o u t  t o  p a r e n t s  t h a t  t h is  t y p e  o f  t h i n g  
h a p p e n s ,  s o  t h e y  c a n  p r o v i d e  a  s a f e g u a r d  t o  p r o t e c t  t h e ir  k id s ,"  W a m e r  s a i d .  W h i l e  p a r e n t s  c a n n o t  w a t c h  
w h a t  t h e ir  c h i l d r e n  a r e  d o i n g  2 4  h o u r s  a  d a y .  M a r r s  s a i d  t h e y  s t i l l  c a n  t a lk  t o  t h e ir  k i d s  a b o u t  t h e  d a n g e r s .  
" T h e y  h a v e  t o  e d u c a t e  t h e ir  c h i l d r e n ,  m a k e  t h e m  u n d e r s t a n d  t h a t  n o t  a l l  is  g o o d  o u t  t h e r e ,  e v e n  t h o u g h  it  
m a y  s e e m  t h a t  w a y ."  h e  s a id .

L a s t  w e e k 's  in d i c t m e n t s  c a m e  a b o u t  a ft e r  t h e  g ir ls '  p a r e n t s  s t a r t e d  a s k in g  q u e s t i o n s ,  W a r n e r  s a id .  
" W e  d i d  h a v e  s o m e  p a r e n t s  w h o  w e r e  o n  t h e  b a l l  a n d  h a d  a  s u s p i c i o n  t h a t  t h in g s  w e r e  g o i n g  o n  a n d  g a v e  
u s  t h e  c a l l . "  s h e  s a id .

* R c p o i t e r  J o n  L i t t l e  c a n  b e  r e a c h e d  a t j l i t l l c @ a d n . c o m

mailto:atjlitllc@adn.com
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Division of Banking, Securities & Corporations
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J o h n  M  L o w b e r :  L I O  A n c h o r a g e
Senior Vice President and Chief Financial Officer 
General Communications, Inc.
2 5 5 0  D e n a l i  S t r e e t ,  S u i t e  1 0 0 0  
A n c h o r a g e ,  A K  9 9 5 0 3  
Phone: 9 0 7 - 2 6 5 - 5 6 2 8  
Fax: 9 0 7 - 2 6 5 - 5 6 7 6

K a t h l e e n  P o r t e r f i e l d :  L I O  A n c h o r a g e
Managing Partner 
KPMG Peat Nanoick LLP 
6 0 1  W e s t  5 " ' A v e .  S u i t e  7 0 0  
A n c h o r a g e ,  A K  9 9 5 0 1  
P h o n e :  9 0 7 - 2 7 6 - 7 4 0 1

M o r r i e  S h e p a r d :  L I O  A n c h o r ,  g e
VP of Finance
Reeve Aleutian Airways
4 7 0 0  I n t e r n a t i o n a l  A i r p o r t  R o a d
3 4 3  W e s t  6 th A v e
A n c h o r a g e ,  A K  9 9 5 0 3
Phone: 9 0 7 - 2 4 3 - 1 1 1 2

D a v e  T a y l o r :  L I O  A n c h o r a g e
Senior Vice President and Chief Financial Officer 
Brady & Company, Inc.
1 0 3 1  W e s t  4"' S u i t e  4 0 0  
A n c h o r a g e ,  A K  9 9 5 0 1  
Phone: 9 0 7 - 2 7 6 - 5 6 1 7

J u l i u s  B r e c h t :  L I O  A n c h o r a g e  
Attorney
Wohlforth, Vassar, Johnson & Brecht
9 0 0  W e s t  5 th A v e n u e ,  S u i t e  6 0 0
A n c h o r a g e ,  A K  9 9 5 0 1
P h o n e  i n  P o r t l a n d ,  O r e g o n :  5 0 3 - 2 7 9 - 9 0 0 0
Phone: 9 0 7 - 2 7 6 - 6 4 0 1
Fax: 9 0 7 - 2 7 6 - 5 0 9 3



A l a s k a  S t a t e  l e g i s l a t u r e

M e m b e r :

Ju d ic ia r y

C o m m u n it y  a n d  Re g io n a l  A ffairy 

L abor a n d  C o m m erce

C h a i r :

M ilitary a n d  V eterans A ffairs

Session: 
A u s k a  State Capitoi 

Juneau, A K  99801-1182 

Phone: (907) 465-3783 

Fax: (907) 465-2293 

TOLL FREE: (877) 460-3783

R E P R E S E N T A T I V E  L I S A  M U R K O W S K I

G ov e rnm en t H ill • E lm cn d o rf  • East A nchorage

interim: 
716 W e s t 4 t h  Avenue 

A n ch o rag e, A K  99501-2133 

Phone: (907) 269-0174 

Fax: (907) 269-0177

S po n so r S ta tem en t
H B 357

“ An Act Relating to the redemption of shares of certain Alaska corporations.”

H o u s e  Bill 3 5 7  allows for the r e d e m p t i o n  o f  preferred stock at the discretion o f  the 

shareholder. B y  providing this o p u o n ,  Al a s k a  corporations are given a n  alternadve to 

raise f u n d s  a n d  A l a s k a n  investors arc given a n  e x p a n d e d  i n ves tm ent opportunity. A s  

the A l a s k a  C o r p o r a t e  C o d e  stands n o w ,  r e d e m p t i o n  o f  preferred shares is o n l y  at the 

option o f  the issuer.

T h e  right to h a v e  stock r e d e e m e d  u n d e r  specific conditions is a n  i m p o r t a n t  

c o m m e r c i a l  t e r m  in a sale to a holder, a provision c o m m o n l y  included in the sale o f  

r e d e e m a b l e  preferred stock. T his share r e d e m p t i o n  right gives the h o l d e r  a n  a v e n u e  

to get the holder’s cash b a c k  u n d e r  t e r m s  negotiated with the issuing corporation.

W i t h  the e n a c t m e n t  o f  this bill, share r e d e m p t i o n  w o u l d  continue to b e  subject to 

other provisions o f  the code. F o r  e x a m p l e ,  r e d e m p t i o n  is prohibited if the a m o u n t  o f  

the corporation’s retained earnings imme d i a t e l y  before the p r o p o s e d  distribution 

d o e s  n o t  equal or e x c e e d  the a m o u n t  o f  the p r o p o s e d  distribution. T h e s e  restrictions 

o n  distributions are codified as A S  10.06.358.

T h e  A l a s k a  C o r p o r a t i o n s  C o d e  is m o d e l e d ,  in part, after the California C o r p o r a t i o n s  

C o d e  w h i c h  has b e e n  a m e n d e d  a n d  e x p a n d e d  to allow issuance o f  stock that is 

r e d e e m a b l e  u n d e r  circumstances oth e r  than at the option o f  the issuing corporation. 

F o r  e x a m p l e ,  in the case o f  preferred stock, share r e d e m p t i o n  is allowed at the 

op t i o n  o f  the holder. A  n u m b e r  o f  other states allow issuance o f  stock u n d e r  

conditions as p r o v i d e d  in the p r o p o s e d  c h a n g e s  to the Alaska C o r p o r a t i o n s  C o d e .  

T h e s e  p r o p o s e d  c h a n g e s  w o u l d  bring Alaska l a w  in line with these other states a n d  

p r o m o t e  c o m m e r c e  in Alaska.

1 urge your support of H B  357.

Sponsor Statement
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Sectional A nalysis o f H B 357

Section 1:

Section 2:

Section 3:

Section 4:

Provides drafting style corrections to make specific reference to A S  10.06.325

Provides that a corporation may through its articles of incorporation, establish 

c ommon shares that are redeemable either at the option of the corporation or 

on the happening of specified events.
Provides that preferred shares are redeemable at the option of the corporation, 

on the happening of a specified event, at the option of the holder, or upon vote 

of the shareholders.

Eliminates the prohibition against share redemption at the option of the 

holder.
Clarifies existing law as to share redemption involving an open-end 

investment company.

Establishes general guidelines to be followed in share redemption.
Clarifies that A S  10.06.325 is the only manner by which a corporation may 

issue redeemable shares notwithstanding the provisions of A S  10.06.375 

which allow a corporation to impose additional restriction on share 

redemption.

Sectional Analysis
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S T A T E M E N T  O F  T E S T I M O N Y  IN S U P P O R T  S H A R E  R E D E M P T I O N  B I L L  (H B  357)

Subm itted Before the 

H ouse Labor and C om m erce C om m ittee

on

February 25, 2000

Members of the committee, my name is Julius J. Brecht. I am an attorney and the 

managing shareholder of the law firm of W ohlfoith. Vassar, Johnson & Brecht, A 

Professional Corporation having offices in Anchorage, Alaska. I am a past director of the 

Alaska Division of Banking, Securities and Corporations, serving from 1976 through 1980. 

Since then I have been in private practice in Anchorage, Alaska. M y law practice is in the 

area of business law with a focus on securities, corporate and finance law.

I participated in the development and, later, the review of proposals for a new 

Alaska corporate code in the Iate-I970s and through the 1960s. That ten year effort 

resulted in a bill being enacted by the Alaska Legislature which became the Alaska 

Corporations Code, effective July 1,1989. That code is codified at A S 10.06.

As comprehensive as was the effort to prepare and enact the Alaska Corporations 

Code, the needs of corporate law do change with time. For example, the A laska 

Corporations Code provisions on redemption of shares found at AS 10.06.32.5 w as based 

upon a similar provision of the California Coi poration Code at that time. California law had, 

for som e time, prohibited shares which are redeem able at the option of the holder, with 

limited exception. However, in 1983, the California Corporations Code was changed 

expressly to allow share redemption at the option of the holder.

HB 357 provides for am endm ent of the Alaska Corporations Code pertaining to 

share redemption of an Alaska corporation. T he primary focus of the bill is on changes to 

AS 10.06.325. At piesent. Section 325 allows share redemption at the option of the

Support



issuing corporation. However, it prohibits an Alaska corporation from selling stock that 

includes a right in the holder ol the sfock to require the coipoiation to redeem the stock.

The bill expands the circumstances under which share redemption may occur. The 

right to have stock redeemed under specific conditions is an important commercial term 

in a sale of stock 1o a holder. It is a provision commonly inducted in the issuance and sale 

of redeem able preferred stock. It gives the holder a mechanism for the return of the 

holder's investment under terms as negotiated with the corporation.

The changes to AS 10.06.325 proposed in HB 357, in major part, simply revise 

Alaska corporate law 1o reflect the sam e changes adopted in California relating to share 

redem ption at the option of the holder A  number of other states, which have become 

commercial centers in this country, have similar provisions regarding share redemption at 

the option of the holder. Based upon my limited review of a small portion of those 

commerciai stales, I found that, in addition to California, the states of Michigan, Ohio, 

Connecticut, Delaware and New Jersey heve similar provisions.

Even with enactment of HB 357, a share redemption light would continue to be 

subject to other provisions of the code which preclude the exercise of the redemption right 

under certain circumstances. A distribution to a corporation’s shareholders, e.g., as a 

result of an exercise of share redemption rights, is prohibited unless certain conditions are 

met. Those conditions are that the am ount of the corporation’s retained earnings 

im m ediately before the proposed distribution equals oi exceeds the am ount of tne 

pioposed disli ibution or otherwise, satisfies conditions on distributions set forth in the code. 

These restrictions on distributions are codified at AS 10.06.358.

In my view, the proposed changes to Section 325 do not lessen the provisions of 

the code protecting shareholders of the corporation. However, the proposed changes will

S1AT P.M ENT OF TEST IMONY ON HB 367 
P a g e  2
J \QOC5v06iBD7l3't*il.mG*py M



allow greater flexibility to a corporation's board of directors in addressing capital needs in 

present day financial markets.

The other provisions of HB 357 make ether changes to the Alaska Statutes to 

accommodate these primary changes lo Section 325. I have prepared a brief section-by- 

section outline of the provisions of the bill. It is attached lo this statement of testimony.

In summary, the Alaska Corporations Code is, in my view, presently in need of 

am endm ent lo recognize the needs of modern corporations, while retaining shareholder 

protection as already adopted in other commercial states. Specifically, that am endm ent 

is needed to incorporate changes to cede provisions of California on which Section 325 is 

based.

Thank you for the opportunity to present this testimony before the committee.

STA TEM EN T  O F TESTIM ONY  O N  HB 357  
P a g o  3
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S T A T E M E N T  O P  T E S T I M O N Y  IN S U P P O R T  O F  T H E  S H A R E  

R E D E M P T I O N  B I L L  ( M B  357)

Submitted Before the 

House Labor and C o m m e r c e  Committee 

O n

F e b ru a ry  25 , 2 0 0 0

M e m b e r s  of the committee, ray n a m e  is John M .  Lowber. I a m  a Senior Vice 

President and the Chief Financial Officer for General Communication, Inc. 

and its Subsidiaries and have been serving in that capacity for nearly fifteen 

years. I a m  also a certified public accountant in the state of Alaska. In m y  

capacity as Chief Financial Officer, it is m y  responsibility to raise various 

types of debt and equity financing necessary to meet the requirements of 

G O ' s  continuously evolving business plans.

M y  interest in the proposed revision to the Alaska Corporations C o d e  is 

based on m y  recent experience negotiating the terms of a preferred stock 

transaction.

During the spring of 1999, G C I  b e c a m e  interested in raising a modest 

amount of additional capital in order to fully implement its business plan for 

the remainder of 1999. Onr interest in raising additional capital led us to 

negotiate with n couple of investors willing to purchase convertible preferred 

stock of GCI. T h e  c o m p a n y  and the potential investors negotiated and 

executed a term sheet, and attorneys began preparing definitive agreements. 

It w a s  during this process that it w a s  brought to m y  attention that, unlike that 

of m a n v  other states, Alaska law does not allow the. sale, of securities that arc 

redeemable at the option of the holder.

In a normal situation, an investor buys convertible securities that can be 

exchi»hge3T6r“a'fixed n u m b e r  of shares of c o m m o n  stock. A s  tHeV'Tilue of 

the underlying c o m m o n  stock increases, so does the likelihood that the 

convertible security will be c o n v e n e d  into c o m m o n  slock. T h e  investors’ 

expected strategy is to convert to c o m m o n  stock, usually at a p r e m i u m  to the 

market price at the time of the initial investment, find then sell the c o m m o n  

stock in order to realize the gain on the investment. Oftentimes, the security 

will provide for an interest element to go along with the conversion feature. 

T h e  investor enjoys a current return on his or her investment while at the



same time sharing in tin1, upside potential posed by an increase in die value 

of (lie c o m m o n  stock.

A n  investor will generally require protec tion in the event that the underlying 

stock does not appreciate or in fact, depreciates. This protection is usually in 

the form of a redemption option. Should things not materialize as planned, 

the investor would have the right, under previously negotiated conditions, to 

ask the C o m p a n y  to r edeem the shares. T h e  right to request redemption 

under certain circumstances provides comfort to the investor that the monies 

invested will be returned, Absent such a right, the investor w o u l d  likely 

require an increased return to compensate for the perceived increase in risk. 

A n  increased return to the investor equates to a higher cost of capital to the 

issuer.

This hill will help Alaska companies raise capital in an increasingly 

competitive marketplace. Without that opportunity, Alaskan businesses will 

have an increasingly hard time raising capital to invest in (heir Alaskan 

business. Alternatively, businesses m a y  find it necessary to incorporate in 

other states, driving the services which support incorporation to those states. 

It is m y  belief that the legislature should do what it can to eliminate any 

competitive disadvantages that might arise as a result of incorporating in 

Alaska

T h a n k  you for your consideration.
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R e :  S t a t e m e n t  i n  S u p p o r t  o f  H B  3 5 7  -  S h a r e  R e d e m p t i o n  B i l l

D e a r  R e p r e s e n t a t i v e  K o t t :

P l e a s e  f in d  e n c l o s e d  s s t a t e m e n t  o f  t e s t im o n y  w h i c h  I r e s p e c t f u l l y  s u b m i t  t o  t h e  
H o u s e  J u d i c i a r y  C o m m i t t e e  p e r t a i n i n g  t o  S B  3 5 7 ,  a n  a c t  r e l a t in g  t o  t h e  r e d e m p t i o n  o f  
s h a r e s  o f  c e r t a in  A l a s k a  c o r p o r a t i o n s .

I a m  a n  a t t o r n e y  i n  p r iv a t e  p r a c t ic e  a n d  m a n a g i n g  s h a r e h o l d e r  o f  m y  f ir m  i n  
A n c h o r a g e .  I a m  a  p a s t  d ir e c t o r  o f  t h e  A l a s k a  D i v i s i o n  o f  B a n k i n g ,  S e c u r i t i e s  a n d  
C o r p o r a t i o n s ,  s e r v i n g  f r o m  1 9 7 6  t h r o u g h  1 9 8 0 .  S i n c e  t h e n ,  I  h a v e  b e e n  i n  p r iv a t e  p r a c t ic e  
i n  A n c h o r a g e .  M y  l a w  p r a c t i c e  is  i n  t h e  a r e a  o f  b u s i n e s s  la w , w it h  a  f o c u s  o n  s e c u r i t i e s ,  
c o r p o r a t e  a n d  f i n a n c e  la w .  I n  p a r t i c u l a r , ! h a v e  r e p r e s e n t e d  G e n e r a l  C o m m u n i c a t i o n ,  I n c .  
o n  c o r p o r a t e  a n d  s e c u r i t i e s  m a t t e r s  f o r  a  n u m b e r  o f  y e a r s ,  i n c l u d i n g  t h e  p r e s e n t  s h a r e  
r e d e m p t i o n  s t a t u t o r y  a m e n d m e n t .

It  is  m y  u n d e r s t a n d i n g  t h a t  t h e  c o m m i t t e e  i n t e n d s  t o  h o l d  h e a r i n g s  o n  t h i s  b i l l  a t  1  
p . m .  o n  M a r c h  6 ,  2 0 0 0 .  I r e q u e s t  t h e  o p p o r t u n i t y  t o  o f f e r  t e s t im o n y  t o  t h e  c o m m i t t e e  v i a  
t e l e c o n f e r e n c e  f r o m  A n c h o r a g e .

S i n c e r e l y ,

W O H L F O R T H ,  V A S S A R

J J B / n e b

E n c l o s u r e ( s )
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S T A T E M E N T  O F  T E S T I M O N Y  IN S U P P O R T  S H A R E  R E D E M P T I O N  BILL (HB 357)

Submitted Before the 
House Jud iciary Committee 

on
March 6, 2000

Chairman Kott and members of the committee, my name is Julius J. Brecht. I am 

an attorney and the managing shareholder of the law firm of Wohlforth, Vassar, Johnson 

& Brecht, A Professional Corporation having offices in Anchorage, Alaska. I am a past 

director of the Alaska Division of Banking, Securities and Corporations, serving from 1976 

through 1980. Since then I have been in private practice in Anchorage, Alaska. My law 

practice is in the area of business law with a focus on securities, corporate and finance law.

Thank you for the opportunity to appear before the committee to offer testimony on 

HB 357, a bill relating to share redemption.

I participated in the development and, later, the review of proposals for a new 

Alaska corporate code in the late*1970s and through the 1980s. That ten year effort 

resulted in a bill being enacted by the Alaska Legislature which became the Alaska 

Corporations Code. That code became effective July 1,1989 and is codified at AS 10.06.

As comprehensive as was the effort to prepare and enact the Alaska Corporations 

Code, the needs of corporate law do change with time. For example, the code provisions 

on redemption of shares found at AS 10.06.325 was based upon a similar provision of the 

California Corporations Code at that time. California law had, for some time, prohibited 

shares which are redeemable at the option of the holder, with limited exception. However, 

in 1983, the California code was changed expressly to allow share redemption at the option 

of the holder.

J-»OOCS*Ot>i<W2l3\Ji>gicj«iyWMjt«juaiCiSryC»M«nofly *n»
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HB 357 provides for amendment of the Alaska Corporations Code pertaining to 

share redemption of an Alaska corporation. The primary focus of the bill is on changes to 

AS 10.06.325. At present, Section 325 allows share redemption at the option of the 

issuing corporation. However, it prohibits an Aiaska corporation from selling stock that 

includes a right in the holder of the stock to require the corporation to redeem the stock.

The bill expands the circumstances under which share redemption may occur. The 

right to have stock redeemed under specific conditions is an important commercial term 

in a sale of stock to a holder. It is a provision commonly included in the issuance and sale 

of redeemable preferred stock. It gives the holder a mechanism for the return of the 

holder's investment under terms as negotiated with the corporation.

The changes to AS 10.06.325 proposed by the bill before the committee, in major 

part, simply revise Alaska corporate law to reflect similar changes adopted in California 

relating to share redemption at the option of the holder. A number of other states, which 

have become commercial centers in this country, have similar provisions regarding share 

redemption at the option of the holder. Based upon my limited review of a small portion 

of those commercial states. I found that, in addition to California, the states of Michigan, 

Ohio, Connecticut, Delaware and New Jersey have similar provisions.

Even with enactment of HB 357. a share redemption right would continue to be 

subject to other provisions of the code which preclude the exercise of the redemption right 

under certain circumstances. A distribution to a corporation's shareholders, e.g., as a 

result of an exercise of share redemption rights, is prohibited unless certain conditions are 

met. Those conditions are that the amount of the corporation's retained earnings 

immediately before the proposed distribution equals or exceeds the amount of the 

proposed distribution or otherwise satisfies conditions on distributions set forth in the code. 

These restrictions on distributions are codified at AS 10.06.358.

STATEMENT OF TESTIMONY O N  HB 357
Page 2
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In my view, the proposed changes to Section 325 do not lessen the provisions of 
the code protecting shareholders of the corporation. However, the proposed changes will 
allow greater flexibility to a corporation's board of directors in addressing capital needs in 
present day financial markets.

T h e  o t h e r  p r o v i s i o n s  o f  H B  3 5 7  m a k e  o t h e r  c h a n g e s  t o  t h e  A l a s k a  S t a t u t e s  t o  

a c c o m m o d a t e  t h e s e  p r i m a r y  c h a n g e s  t o  S e c t i o n  3 2 5 .  I h a v e  p r e p a r e d  a  b r i e f  s e c t i o n - b y -  

s e c t i o n  o u t l i n e  o f  t h e  p r o v i s i o n s  o f  t h e  b i l l .  It i s  i n c l u d e d  w i t h  t h i s  s t a t e m e n t  o f  t e s t i m o n y .

I n  s u m m a r y ,  t h e  A l a s k a  C o r p o r a t i o n s  C o d e  i s ,  i n  m y  v i e w ,  p r e s e n t l y  i n  n e e d  o f  

a m e n d m e n t  t o  r e c o g n i z e  t h e  n e e d s  o f  m o d e r n  c o r p o r a t i o n s ,  w h i l e  r e t a i n i n g  s h a r e h o l d e r  

p r o t e c t i o n  a s  a l r e a d y  a d o p t e d  i n  o t h e r  c o m m e r c i a l  s t a t e s .  S p e c i f i c a l l y ,  t h a t  a m e n d m e n t  

i s  n e e d e d  t o  i n c o r p o r a t e  c h a n g e s  t o  c o d e  p r o v i s i o n s  o f  C a l i f o r n i a  o n  w h i c h  S e c t i o n  3 2 5  is  

b a s e d .

A g a i n ,  t h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  p r e s e n t  t h i s  t e s t i m o n y  b e f o r e  t h e  c o m m i t t e e .

I a m  a v a i l a b l e  s h o u l d  y o u  h a v e  q u e s t i o n s  a b o u t  t h e  b i l l .

STATEMENT OF TESTIMONY ON HB 357
Page  3
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T h e  f o l l o w i n g  i s  a b r i e f  o u t l i n e  o f  t h e  s p e c i f i c  p r o v i s i o n s  o f  t h e  s h a r e  r e d e m p t i o n  b i l l  ( H B  3 5 7 )  
s u b m i t t e d  to  t h e  A l a s k a  l e g i s l a t u r e  i n  J a n u a r y  2 0 0 0 :

• Section 1 of the bill-
•  Provides d r a f t in g  s t y le  c o r r e c t io n  to  m a k e  s p e c i f i c  r e f e r e n c e  t o  A S  1 0 . 0 6 . 3 2 5

* Section 2 of t h e  bill -
•  Provides a  c o r p o r a t i o n  m a y  t h r o u g h  its a r t ic le s  e s t a b l i s h  c o m m o n  s h a r e s  t h a t  a r e  

r e d e e m a b l e ,  u n d e r  e i t h e r  o f  t h e  f o l l o w i n g  -

•  A t  o p t i o n  o f  t h e  c o r p o r a t i o n  ( p r e s e n t  A l a s k a  l a w )

•  O n  t h e  h a p p e n i n g  o f  s p e c i f i c  e v e n t s  ( n e w  s e p a r a t e  p r o v i s i o n ,  f o l l o w s  C a l i f o r n i a  l a w )

•  Provides a  c o r p o r a t i o n  m a y  t h r o u g h  its a r t ic le s  e s t a b l i s h  p r e f e r r e d  s h a r e s  t h a t  a r e  
r e d e e m a b l e  u n d e r  a n y  o f  t h e  f o l l o w i n g  -

• A t  t h e  o p t i o n  o f  t h e  c o r p o r a t i o n  ( p r e s e n t  A l a s k a  l a w )

•  O n  t h e  h a p p e n i n g  o f  s p e c i f i e d  e v e n t s  ( n e w  s e p a r a t e  p r o v i s i o n ,  f o l l o w s  C a l i f o r n i a  l a w )

•  A t  t h e  o p t i o n  o f  t h e  h o l d e r  ( n e w  p r o v i s i o n ,  f o l l o w s  C a l i f o r n i a  l a w )

•  U p o n  v o t e  o f  s h a r e h o l d e r s  ( n e w  p r o v i s i o n ,  f o l l o w s  C a l i f o r n i a  l a w )

•  S e c t i o n  3  o f  t h e  b i l l  -
•  Eliminates p r o h i b i t i o n  a g a i n s t  s h a r e  r e d e m p t i o n  a t  h o l d e r  o p t i o n  ( f o l l o w s  C a l i f o r n i a  l a w )

•  Clarifies e x i s t i n g  l a w  a s  to  s h a r e  r e d e m p t i o n  i n v o l v i n g  a n  o p e n - e n d  i n v e s t m e n t  c o m p a n y

•  S e c t i o n  4  o f  t h e  b i l l  ( n e w  p r o v i s i o n s )  -
* Establishes g u i d e l i n e s  f o r  s h a r e  r e d e m p t i o n  ( S u b s e c t i o n  ( d ) ,  f o l l o w s  C a l i f o r n i a  l a w )  -

•  M u s t  s t a t e  t e r m s  a n d  c o n d i t i o n s  i n  a r t ic le s

•  F o r  p a r t i a l  s h a r e  r e d e m p t i o n ,  m u s t  s t a t e  s h a r e  s e l e c t i o n  m e t h o d  i n  a r t ic le s

•  E x c e p t i o n  -  S h a r e  r e d e m p t i o n  a t  o p t i o n  o f  c o r p o r a t i o n  ( c o v e r e d  b y  A S  1 0 . 0 6 . 3 8 5 )

* Clarifies A S  10.06.325 i s  o n l y  w a y  to  i s s u e  r e d e e m a b l e  s h a r e s  ( S u b s e c t i o n  ( e ) )  -

■ N o t w i t h s t a n d i n g  p r o v i s i o n s  o f  A S  1 0 . 0 6 . 3 7 5  a l l o w i n g  a  c o r p o r a t i o n  t o  i m p o s e  
“ a d d i t i o n a l  r e s tr ic t io n"  o n  s h a r e  r e d e m p t i o n

STATEMENT OF TESTIMONY ON HB 357
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No: i

Bill Version: h b  3 5 9

STATE OF ALASKA 
2000 LEGISLATIVE SESSION
Revision Date/Time]_______________________________________
Title: Notice Requirements for Oil and G as Final
Findings: Administrative Appeals___________________________

Bj (H) Publish Date: 2 /9/00

Dept Affected: Natural Resources 
BRU: Minerals, Land & W ater Development
Component: Director's Office

Sponsor:
Requestor:

Rules Committee
Governor Component No 2440

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.

(Thousands of Dollars)

OPERATING EXPENDITURES FY2001 FY2002 FY2003 FY2004 FY2005 FY2006
P E R S O N A L  S E R V I C E S
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (fundcodo) 0.0 0.0 0.0 0.0 o b o b

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  of an y  cu rren t year (FY2000) co st: $ N/A

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

This bill c a n  be  im plem ented w ithout cost. S e c s . 1-3 apply to a p p e a ls  of dec is io n s by all divisions in DNR, including the 
Division of Mining, Land and  W ater. They allow  an  aggrieved  p e rso n  to a sk  for the com m issioner's review , bu t only one 
tim e (either by appealing  to the com m issioner, o r by requesting  the  com m issioner's reconsideration). P rev iously  so m e  
agg rieved  p a rtie s  have ap p ea led  to the com m issioner, received an  ad v e rse  decision  from the com m issioner, then 
im m ediately  a sk e d  him to reconsider that decision . In the  m eantim e, the decision  w a s  put on hold. Elim inating the 
duplicative review  might not s a v e  ap p rec iab le  staff time, a s  the reconsideration  decision w as usually very sim ilar to  the  
ap p e a l decision , but will sh av e  30 day s off the  perm it p ro cess  in controversial c a s e s .

/
Prepared by: Robert M. Loeffler P h o n e : 269-8600
Division: Mining, Land and W a te J ^ D a te : 31-Jan-00
Approved by Commissioner: /  s f '  

John S h i v e l y / ^ /^ V ^ > % ^ / ^ Date: /  r 3 /  " 2 ?
Agency: Natural Resoiifeds

P R E P A R E R  T O  PROVIDE A LL DISTRIBUTION COPIES T O  GOV E R N O R ' S  LEGISLATIVE OFFICE
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D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
HB 359 N o t i c e  a n d  A d m i n i s t r a t i v e  A p p e a l s

HB 359 i s  "An A c t  r e l a t i n g  t o  n o t i c e  r e q u i r e m e n t s  
f o r  c e r t a i n  f i n a l  f i n d i n g s  c o n c e r n i n g  t h e  d i s p o s a l  
o f  a n  i n t e r e s t  i n  s t a t e  l a n d  o r  r e s o u r c e s  f o r  o i l  
a n d  g a s ;  r e l a t i n g  t o  a d m i n i s t r a t i v e  a p p e a l s  a n d  
p e t i t i o n s  f o r  r e c o n s i d e r a t i o n  o f  d e c i s i o n s  o f  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ;  a n d  p r o v i d i n g  f o r  
a n  e f f e c t i v e  d a t e . "

HB 359  w i l l  c r e a t e  a  u n i f o r m  p r o c e d u r e  f o r  a p p e a l s  
o f  d e c i s i o n s  made b y  t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s .  T h e s e  c h a n g e s  w i l l  s i m p l i f y  t h e  a p p e a l  
p r o c e s s  f o r  a p p l i c a n t s ,  d e p a r t m e n t a l  e m p l o y e e s ,  a n d  
t h e  p u b l i c ,  r e d u c i n g  t h e  r i s k  o f  e r r o r s .  The 
u n i f o r m  a p p e a l  p r o c e s s  w i l l  a l s o  c o n f i r m  t h a t  
p e o p l e  h a v e  t h e  r i g h t  t o  c h a l l e n g e  DNR's a p p e a l  
d e c i s i o n  i n  c o u r t .

The  b i l l ' s  u n i f o r m  a p p e a l  p r o c e s s  i s  m o d e l e d  o n  
l e g i s l a t i o n  a l r e a d y  i n  p l a c e  f o r  DNR " d i s p o s a l "  
d e c i s i o n s .  ( T h e s e  a r e  t h e  w r i t t e n  f i n d i n g s  DNR 
m u s t  i s s u e  f o r  p u b l i c  com m ent  b e f o r e  i t  c a n  make a  
f i n a l  d e c i s i o n  t o  s e l l  s t a t e  l a n d  o r  i n t e r e s t s  i n  
l a n d ,  s u c h  a s  o i l  a n d  g a s  l e a s e s  o r  t i m b e r  
c o n t r a c t s . )  I t  p r o v i d e s  f o r  d i s p u t e s  o v e r  DNR 
d e c i s i o n s  t o  b e  t a k e n  s t r a i g h t  t o  t h e  DNR 
c o m m i s s i o n e r .  H o w e v e r ,  i t  a l l o w s  o n l y  o n e  
a d m i n i s t r a t i v e  r e v i e w  b y  t h e  c o m m i s s i o n e r :  a
p e r s o n  who d i s a g r e e s  w i t h  DNR's  a c t i o n  w i l l  f i l e  
e i t h e r  a n  a p p e a l  o r  a  r e c o n s i d e r a t i o n  r e q u e s t ,  b u t  
n o t  b o t h .  T he  f i l i n g  p e r i o d  f o r  a  r e c o n s i d e r a t i o n  
r e q u e s t  w i l l  b e  20 d a y s ,  t h e  sam e p e r i o d  a l l o w e d  t o  
r e q u e s t  r e c o n s i d e r a t i o n  o f  a  d i s p o s a l  d e c i s i o n  
u n d e r  AS 3 8 . 0 5 . 0 3 5 ,  i n s t e a d  o f  t h e  1 5 - d a y  d e a d l i n e  
g e n e r a l l y  a p p l i c a b l e  u n d e r  AS 4 4 . 6 2 . 5 4 0 .  A p e r s o n  
who i s  s t i l l  a g g r i e v e d  b y  t h e  c o m m i s s i o n e r ' s  f i n a l  
d e c i s i o n  o n  t h e  a p p e a l  o r  r e c o n s i d e r a t i o n  r e q u e s t  
c a n  t h e n  c h a l l e n g e  i t  i n  S u p e r i o r  C o u r t .



U n d e r  e x i s t i n g  l a w  f o r  DNR a c t i o n s  o t h e r  t h a n  
d i s p o s a l  d e c i s i o n s ,  t h e r e  c a n  b e  a s  many a s  t h r e e  
l a y e r s  o f  a d m i n i s t r a t i v e  r e v i e w :  f i r s t  a n  a p p e a l
t o  a  d i v i s i o n  d i r e c t o r ,  t h e n  a n  a p p e a l  t o  t h e  
c o m m i s s i o n e r ,  a n d '  f i n a l l y  a  r e c o n s i d e r a t i o n  
r e q u e s t ,  w h i c h  m u s t  b e  f i l e d  w i t h i n  15 d a y s  i n s t e a d  
o f  2 0 .  HB 359 w i l l  r e p l a c e  t h i s  d u p l i c a t i v e ,  
c o m p l e x  p r o c e s s  w i t h  o n e  t h a t  h a s  b e e n  s u c c e s s f u l l y  
u s e d  f o r  m a j o r  DNR d i s p o s a l  a c t i o n s  s i n c e  1 9 9 4 .

HB 359 w i l l  a l s o  c o r r e c t  a  f l a w  i n  DNR's p u b l i c  
n o t i c e  l a w ,  AS 3 8 . 0 5 . 9 4 5 ,  b y  r e m o v i n g  a  s p e c i a l  
r e q u i r e m e n t  f o r  f i n a l  d e c i s i o n s  o n  o i l  a n d  g a s  
l e a s e  s a l e s .  The  c h a n g e  w i l l  l e a v e  i n t a c t  tw o  
o t h e r  p u b l i c  n o t i c e  p r o v i s i o n s  r e l a t i n g  t o  o i l  a n d  
g a s  l e a s e  s a l e s :

• When DNR i s s u e s  a  p r o p o s e d  o i l  a n d  g a s  l e a s e  s a l e  
d e c i s i o n ,  AS 3 8 . 0 5 . 9 4 5  d i r e c t s  DNR t o  g i v e  p u b l i c  
n o t i c e  a t  t h e  b e g i n n i n g  o f  t h e  com m ent  p e r i o d ,  
n o t i f y i n g  t h e  p u b l i c  o f  i t s  r i g h t  t o  co m m e n t .
T h i s  r e q u i r e m e n t  w i l l  n o t  c h a n g e .

• A f t e r  t h e  f i n a l  l e a s e  s a l e  d e c i s i o n  h a s  b e e n  made 
( i n c l u d i n g  t h e  r e s o l u t i o n  o f  a n y  a d m i n i s t r a t i v e  

a p p e a l s ) ,  AS 3 8 . 0 5 . 9 4 5  d i r e c t s  DNR t o  g i v e  n o t i c e  
o f  t h e  l e a s e  s a l e  i t s e l f ,  s o  t h a t  p r o s p e c t i v e  
b i d d e r s  may p r e p a r e  f o r  t h e  s a l e .  T h i s  
r e q u i r e m e n t  w i l l  n o t  c h a n g e .

H o w e v e r ,  b e t w e e n  t h e s e  two s t a g e s ,  AS 3 8 . 0 5 . 9 4 5  
l i t e r a l l y  r e q u i r e s  DNR t o  g i v e  n o t i c e  o f  t h e  
i s s u a n c e  o f  t h e  f i n a l  d e c i s i o n  " a t  l e a s t  30 d a y s  
b e f o r e  t h e  a c t i o n . "  A d v a n c e  n o t i c e  t h a t  DNR p l a n s  
t o  i s s u e  a  f i n a l  d e c i s i o n  a  m o n th  l a t e r  d o e s  n o t  
s e r v e  a n y  a p p a r e n t  p u r p o s e .  More i m p o r t a n t l y ,  i f  
t h e  comment p e r i o d  i s  s t i l l  u n d e r w a y  when t h i s  
" n o t i c e  o f  f i n a l  d e c i s i o n "  a p p e a r s  i n  t h e  
n e w s p a p e r ,  t h e  p u b l i c  may b e  c o n f u s e d  i n t o  t h i n k i n g  
t h a t  t h e  d e c i s i o n  h a s  a l r e a d y  b e e n  m ade ,  a n d  t h a t  
t h e r e  i s  no  p o i n t  i n  c o m m e n t i n g  o r  t e s t i f y i n g  o n  
t h e  p r o p o s e d  l e a s e  s a l e .  HB 359  w i l l  c o r r e c t  t h i s  
p r o b l e m  b y  r e m o v i n g  t h e  s e p a r a t e  r e q u i r e m e n t  f o r



n o t i c e  o f  t h e  f i n a l  d e c i s i o n .  ( U n d e r  o t h e r  
a p p l i c a b l e  l a w ,  AS 3 8 . 0 5 . 0 3 5 ( e ) ( 5 ) ,  DNR m u s t  make 
t h e  f i n a l  d i s p o s a l  d e c i s i o n  a v a i l a b l e  t o  t h e  p u b l i c  
a t  l e a s t  90 d a y s  b e f o r e  t h e  l e a s e  s a l e .  As p a r t  o f  
t h i s  d u t y ,  DNR g i v e s  n o t i c e  t o  e v e r y o n e  who t i m e l y  
co m m e n te d  o r  t e s t i f i e d  o n  t h e  p r o p o s a l .  O n l y  t h o s e  
who t i m e l y  c o m m e n te d  o r  t e s t i f i e d  h a v e  t h e  r i g h t  t o  
a p p e a l  t h e  f i n a l  d e c i s i o n  u n d e r  AS 3 8 . 0 5 . 0 3 5  ( i )  . )
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DEPARTMENT OF NATURAL RESOURCES
OFFICE OF THE COMMISSIONER

March 28, 2000

T O N Y  K N O W L E S ,  G O V E R N O R

400 WILLOUGHBY AVENUE 
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400
FAX: (907) 465-3886
3601 C STREET, SUITE 1210 
ANCHORAGE, ALASKA 99503-5921 
PHONE: (907)269-8431
FAX: (907)269-8918

The Honorable Pete Kott 

Chair, Judiciary 

Alaska State Legislature 

State Capitol, M S  3101 

Juneau, A K  99801-1182

Dear Representative Kott:

The Department of Natural Resources requests a House Resources Committee hearing on H B  

359.

H B  359 is directed toward streamlining D N R  administrative appeals and reconsiderations and 

Oil and Gas notice requirements,. This bill would remove a redundant notice requirement and 

standardize the administrative appeal and reconsideration process across all D N R  decisions.

Thank you for your consideration of th’s request. It is very important that the state implement 

efficiencies whenever possible. 1 look forward to discussing this bill with your committee. If 

you need additional information concerning H B  359, please call m y  office at 465-2400.

Commissioner

cc: Carol Carroll 

Legislative Liaison

Enc.

J9LH

"Develop, Conserve and En h a n c e  Natural Resources for Present a n d  Future Alaskans"

primed on recycled paper o y C.D





T O N Y  K N O W L E S ,  G O V E R N O R

PLEASE REPLY TO:PLEASE REPLY TO:

I '  OFFICE
P.O. BOX 110300
CRIMINAL Dl VISION CENTRALDIVISION CENTRAL

DEPARTMENT OF LAW
I

JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3428
FAX: 107)465-4043

CRIMINAL DIVISION 

February 15, 2000

a  OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
310 K STREET, SUITE 308
ANCHORAGE, ALASKA 99501-2064
PHONE: (907)269-6250
FAX: (907)269-6270

The Hon. Pete Kott, Chair 

House Judiciary Committee 

Alaska State Legislature 

State Capitol, R o o m  118 

Juneau, Alaska 99801

Dear Chairman Kott:

House Bill 366, introduced February 11, 2000, has been referred to the House . 

Judiciary Committee, i a m  writing to request that the bill be scheduled for a hearing at your earliest 

convenience.

The bill gives a court, in a presumptive sentencing case, discretion to mitigate the .

term of imprisonment if the defendant enters a guilty or no contest plea within 30 days of 

arraignment. This relieves the victim from some of the hardshipsof participating in the prosecution 

It also provides a simplified procedure for victims to recover stolen property that has been pawned, 

disallows civil compromise in any domestic violence case, and makes it a class A  misdemeanor to 

violate a protective injunction in a child in need of aid case.

If you have any questions about the bill or require further information, please feel 

free to call m e  at any time. T hank you for your consideration of this request.

Re: H B  366 (Crime Victims’ Rights)

Sincerely,

B R U C E  M. B O T E L H O  

A T T O R N E Y  G E N E R A L

By:

Anne D. Carpeneti 

Assistant Attorney General

G3-C31LH
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February 10. 2000

The Honorable Brian Porter 

Speaker of the House 

Alaska State Legislature 

State Capitol 

Juneau, A K  99801-1182

Dear Speaker Porter:

The Victims' Rights A m e n d m e n t  (art. I, sec. 24, of the Alaska Constitution) was 

approved by 87 percent of Alaskan voters, and has been in effect since December 30. 

1994. Since then, our knowledge of both the difficulties that a crime victim suffers and 

efforts to minimize the effects of victimization continues to grow. This bill I a m  

transmitting today results from this increased knowledge. It contains four proposals, 

which are described in further detail below.

• Allowing a mitigated presumptive sentence for speedy no contest or guilty pleas:

• Simplifying procedures for victims to recover stolen property;

© Establishing a crime fur violating protective injunctions in child in need of aid

• Extending current disallowance of civil compromise in some domestic violence 

cases to all domestic violence cases.

Mitigated Presumptive Sentences. The bill allows the court to mitigate a presumptive 

sentence when the defendant pleads no contest or guilty within 30 days after being 

charged. The reasoning is that early admission on the part of the defendant relieves the 

victim of some of the suffering involved in long, drawn out court procedures. This 

concept has already been recognized by the courts as a non-statutorv mitigating factor. 

State v. M c K i n n e y . 946 P.2d 456 (Alaska 1997).

Recovering Stolen Property. The bill establishes a simplified procedure for theft victims 

to recover property that is in the possession of a law enforcement agency after having 

been recovered from a pawnshop or secondhand dealer. The current process is based on 

federal procedure and requires the victim to initiate formal legal proceedings to recover

cases

T ra n s m it ta l Letter



The Honorable Brian Porter 

February 10, 2000 
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property. Under this less formal procedure, the victim could file a petition in state court 

supported by affidavit of ownership. The pawnshop or secondhand dealer can file a 

response supported by affidavit. Ownership m a y  then be decided based on the 

information in the affidavits.

Protective Injunction Violations. Alaska law authorizes the court to issue a protective 

injunction in child in need of aid (CINA) proceedings that orders perpetrators to stay 

away from a child. These are similar to protective orders in domestic violence cases. 

Unlike domestic violence protective orders, however, it is not a separate crime to violate 

a protective injunction for a child in a C I N A  proceeding. The bill corrects this unjust 

inconsistency by making it a class A  misdemeanor for a perpetrator to violate the C I N A

Civil Compromise in Domestic Violence Cases. Alaska allows a person charged with a 

misdemeanor that harms a person or property to enter into a civil compromise by 

agreeing to pay the victim for personal costs, such as medical expenses or property 

damage. If the victim appears in court and acknowledges in writing that the defendant 

has paid the damages, the court m a y  dismiss the charges, even if the prosecution objects 

to the dismissal. There are several exceptions in the statute allowing for civil 

compromise. O n e  of the exceptions disallows compromise of cases between spouses and 

former spouses, or persons living together in a family or spousal relationship. The 

exception does not, however, include all domestic violence crimes. For example, it does 

not include domestic violence by a person w h o  lived with another person if the court 

determines that the relationship was not a spousal relationship. This bill extends the 

disallowance of civil compromise to all cases involving domestic violence as defined in 

the Domestic Violence Prevention and Victim Protection Act of 1996. Civil compromise 

is not appropriate in domestic violence cases. This bill ensures that it will not occur.

This bill continues the state's efforts to better protect victims of crimes and deserves your 

favorable consideration.

injunction.

Sincerely.

Tc

Governor
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AN ALYSIS: (continued)

This bill contains a number of provisions that would affect the Public Defender Agency’s operations. The bill 

makes violating protective orders entered in Child in Need of Aid (CINA) cases a misdemeanor. It reduces the 

authority of the courts to allow compromises in misdemeanor cases. Finally, it creates a mitigating factor that 

can be used in felony sentencings. A n  offense can be mitigated if the defendant reduces the impact of the 

offense on the victim by pleading guilty or no contest within 30 days of the arraignment.

W e  expect to have some additional misdemeanor cases because of the new misdemeanor offense of violating a 

C I N A  protective order. However, we cannot make an accurate estimate of the number of additional cases to 

which we would be appointed.

Allowing fewer civil compromises and creating the new mitigator will result in more work in our existing 

caseload. However, w e  do not expect a significant fiscal impact.

Based on this analysis, the Public Defender Agency is submitting an indeterminate fiscal note on this bill.

S T A T E  O F  A L A S K A  B J L L  N O . ________________

Page 2 of 2



F I S C A L  N O T E  B i^ ersi°n: h b  366

No: 3

S T A T E  O F  A L A S K A

2000 L E G I S L A T I V E  S E S S I O N

Revision Date/Time (Note if correction) __________________
Title An Act relating to the rights of crime victims.
the crime of violating a protective order of injunction,...
Sponsor Rules Committee____________________
R equester Governor______________________

(H) Publish Date: 2/ 11/00

Dept. Affected Department of Corrections 
BRU A dm inistration an d  O pera tions
C om ponent___________ All

E x p e n d i t u r e s / R e v e n u e s

Component No. 

( T h o u s a n d s  o f  D o l l a r s )

#0694

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2006 FY 2006
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING ft ft * ft ft ft * * * ft ft ft • * * * * *

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( n r
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL * ft * * * * * * * • * * ft ft ft * * *

E stim ate  o f any  cu rren t year (FY2000) co st: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
T h e  D e p a r t m e n t  o f  C o r r e c t i o n s  i s  s u b m i t t i n g  a n  i n d e t e r m i n a t e  f i s c a l  n o t e  fo r  t h i s  l e g i s l a t i o n .  T h i s  
l e g i s l a t i o n  w i l l  p r o v i d e  c r i m i n a l  c o n s q u e n c e s  fo r  a  p e r s o n  w h o  v i o l a t e s  a  p r o t e c t i v e  i n j u n c t i o n  i n  c h i l d  i n  
n e e d  o f  a i d  p r o c e e d i n g s .

I n f o r m a t i o n  p r o v ’d e d  b y  t h e  D e p t ,  o f  L a w  s u g g e s t s  a p p r o x i m a t e l y  1 2  o f f e n d e r s  p e r  y e a r  w i l l  b e  c o n v i c t e d .  
It i s  d i f f i c u l t  t o  d e t e r m i n e  t h e  l e n g t h  o f  s e n t e n c e  t h e  C o u r t  w i l l  a s s i g n  t o  t h e s e  o f f e n d e r s .  It p r e s u m a b l y  
w i l l  b e  l e s s  t h a n  t h e  m a n d a t o r y  m i n i m u m  s e n t e n c e  o f  2 0  d a y s  f o r  a n  a s s a u l t  4  i n  c o n j u n c t i o n  w it h  t h e  
v i o l a t i o n  o f  a  d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r .

Prepared by: Candy Brower, Legislative Liaison___________________________  Phone 465-3307
Division Commissioner's Office Date/Time 2/9/00 9:30 AM

Approved by C ommissioner Margaret M. Pugh A A flLtaQ A r k  Date #  ~ ^  -  OlL>
Agency Dept, of Corrections a \

P R E P A R E R  T O  PROVIDE ALL DISTRIBUTION COPIES T O  G O V E R N O R’S LEGISLATIVE OFFICE

C O M M IT T E E  C O P Y r°r further distribution Information, call the Governor's Legislative Office
(Rev tO/99) 2000fri(Ofm.xlt10MO P a g e ___1__Of ___1__



F I S C A L  N O T E

No: 2

1 Version: h b  3 6 6

STATE OF ALASKA
2000 LEG ISLATIVE SESSION

Revision Date/Time (Note if correction) __________________
Title "An Act relating to the rights of crime victims, the

(H) Publish Date: 2 /11 / 0 0

Law

crime of violating a protective order or injunction ,

Dept. Affected
'BRU “_____________________________
Component 1st-4th Judicial Districts; Criminal

Criminal Division

Sponsor
Requester

Rules Committee Appeals/Special Litigation
Governor

Expenditures/Revenues

Component No. 

( T h o u s a n d s  o f  D o l l a r s )

2198-99:2201/03/61/79

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
T h i s  b i l l  m a k e s  s e v e r a l  a m e n d m e n t s  r e l a t e d  to  t h e  p r o t e c t i o n  o f  c r i m e  v i c t i m s .  It m a k e s  t h e  v i o l a t i o n  o f  a  p r o t e c t i v e  
i n j u n c t i o n  a  c l a s s  A  m i s d e m e a n o r .  L i k e  p r o t e c t i v e  o r d e r s  i n  a  d o m e s t i c  v i o l e n c e  c a s e ,  p r o t e c t i v e  i n j u n c t i o n s  m a y  b e  
o r d e r e d  b y  t h e  c o u r t  to  p r e v e n t  o r  l im it  a  p e r s o n ' s  c o n t a c t  w ith  a  c h i l d  if it i s  e s t a b l i s h e d  t h a t  t h e  p e r s o n  h a s  s e x u a l l y  or  
p h y s i c a l l y  a b u s e d  t h e  c h i l d ,  o r  e n g a g e s  i n  c o n d u c t  t h a t  c o n s t i t u t e s  a  c l e a r  a n d  p r e s e n t  d a n g e r  to  t h e  w e l f a r e  o f  t h e  
c h i l d .  W h i l e  d o m e s t i c  v i o l e n c e  p r o t e c t iv e  o r d e r s  a r e  a  c l a s s  A  m i s d e m e a n o r ,  u n d e r  c u r r e n t  l a w ,  t h e  o n l y  r e m e d y  for  
v i o l a t i o n s  o f  a  p r o t e c t i v e  i n j u n c t i o n  is  a  f i n d i n g  o f  c o n t e m p t  b y  t h e  c o u r t .

T h e  b i l l  a l s o  w o u l d  c la r ify  t h e  m e a n s  b y  w h i c h  a  v i c t i m  c a n  p e t i t i o n  for t h e  r e tur n  o f  t h e ir  p r o p e r t y  s e i z e d  b y  l a w  
e n f o r c e m e n t  f r o m  a  p a w n b r o k e r  o r  s e c o n d  h a n d  d e a l e r ;  a n d  b r o a d e n s  p r o h i b i t i o n s  a g a i n s t  " c o m p r o m i s i n g

J.______________  ___________________________________
Prepared by: Joan M. Kass V ^ Y \ Phone 465-5370
Division Attorney General'sV)ffice ^  / / \

Approved by Commissioner ) > ^ ^ w c e J ^ r ^ b tg lh o r At4oraevLGsneral
Agency Department of Law

Date/Time 2/10/00,11:27 AM

Date 2/10/00

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information, call the Governor’s Legislative Office

(Rov 10/99) 2000(nfom.«ls/OMB Page 1 Of "2-

C O M M IT T E E  C O P Y



#
FISCAL N O T E

A N A L Y S I S  C O N T I N U A T I O N
m i s d e m e a n o r s "  ( p a y i n g  a  v i c t i m ' s  e x p e n s e s  i n  r e t u r n  fo r  c r i m i n a l  c h a r g e s  b e i n g  d r o p p e d )  t o  i n c l u d e  d o m e s t i c  
v i o l e n c e  a s  d e f i n e d  i n  c u r r e n t  l a w .  T h e  b i l l  a l s o  a d d s  a  n e w  m i t i g a t i n g  f a c t o r  f o r  p r e s u m p t i v e  s e n t e n c e s  w h e n  
a  d e f e n d a n t  p l e a d s  g u i l t y  o r  n o  c o n t e s t  w i t h i n  3 0  d a y s  o f  a r r a i g n m e n t  o n  a  c h a r g e .

A n y  p o t e n t i a l  f i s c a l  i m p a c t  o f  t h e  b i l l  o n  t h e  D e p a r t m e n t  o f  L a w  w o u l d  c o m e  f r o m  t h e  c r e a t i o n  o f  t h e  n e w  
c l a s s  A  m i s d e m e a n o r  f o r  v i o l a t i n g  a  p r o t e c t i v e  i n j u n c t i o n .  T h e  d e p a r t m e n t  e x p e c t s  t o  s e e  o n l y  a  h a n d f u l  o f  
n e w  c a s e s  a r i s i n g  f r o m  t h i s  p r o v i s i o n  e a c h  y e a r ,  a n d  a n t i c i p a t e s  a n y  i n c r e a s e d  w o r k l o a d  c a n  b e  h a n d l e d  w i t h  
e x i s t i n g  r e s o u r c e s .
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D E P A R T M E N T  O F  L A W

CRIMINAL DIVISION 
March 9, 2000

/

T O N Y  K N O W L E S , G O V E R N O R

PLEASE REPLY TO:
CRIMINAL DIVISION CENTRAL 
OFFICE
P.O. BOX 110300 
JUNEAU, ALASKA 99011-0300 
PHONE: (907)465-3428
FAX: (907)465-4043
OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
310 KSTREET, SUITE 303
ANCHORAGE, ALASKA 99501-2064
PHONE: (907)269-6250
FAX: (907)269-6270

The HbmTeteKott“

Chair, House Judiciary Committee 

Alaska State Legislature 

State Capitol, R o o m  118 

Juneau, Alaska 99801

Re: H B  367 (Revocation of Driving Privileges)

Dear Representative Rott: >

House Bill 367, introduced February i 1, 2000, was passed by the House State Affairs 

Committee and has been referred to your committee. 1 am writing to request that the bill be 

scheduled for a hearing at your earliest convenience.

H B  367 provides that a com! shall revoke the driving privileges of a driver who violates 

the traffic laws, and the violation contribute;; to an accident that results in a death. Drivers who 

violate traffic laws may not have committed a crime, but if their poor driving causes the death of 

another person, their driving privileges should be levoked. The bill provides for a one yeai 

revocation under these circumstances. This period would be concurrent with any other revocation 

that might apply, and the court may grant a limited license if the court finds the limited license 

will not endanger the public.

If you have any questions about the bill or require further information, please feci free to 

call me at any time.

Sincerely,

B R U C E  M. B O T E L H O  

A T T O R N E Y  G E N E R A L

By:

Anne D. Carpeneti 

Assistant Attorney General
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February 10. 2000

The Honorable Brian Porter 

Speaker of the House 

Alaska State Legislature 

State Capitol 

Juneau, A K  99801-1182

Dear Speaker Porter:

Many Alaskans are killed annually by drivers who are operating their vehicles in an unsafe way. 

but are not specifically violating any criminal laws. In 1998, approximately 20 deaths on our 

state highways may have fallen into this category'. The extent of any punishment in these cases 

is merely a fine for a traffic violation of up to $300.

Regardless of whether their conduct is criminal, drivers whose traffic violations contribute to an 

accident causing the death of another person pose a risk to people on the highways and cause 

much suffering to family and friends of their victims. This bill I transmit today addresses this 

unfortunate situation by requiring, under certain circumstances, revocation of driving privileges 

of a driver involved in a fatal traffic accident.

This bill requires the court to revoke driving privileges in cases where a person violated traffic 

laws and the violation contributed to an accident that resulted in a death. The license revocation 

would be for one year and applies to drivers of all vehicles, including those for commercial use. 

The court would be allowed to grant limited license privileges if it determines driving is critical 

to the person’s livelihood and will not pose a danger to the public.

When people drive in an unsafe way and cause the death of another, their privilege to drive 

should be taken to protect other drivers and pedestrians on the roadways.

Sincerelv,
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ANALYSIS: (Attach a separate page if necessary.)
This bill is likely to have some fiscal impact on the Public Defender Agency. We generally do not represent people in traffic cases. 
(In Alaska, a person only has the right to a couit-appointed attorney if he or she is charged with a serious offense.) However, because 
this bill calls for a court revocation rather than an administrative revocation by the Division o f Motor Vehicles, we may end up being 
involved. The A laska Supreme Court has said that the potential for loss o f  a “valuable license” may make the offense serious enough 
to require a ju ry  trial and a court-appointed attorney, if  necessary.

The Public D efender Agency is submitting an indeterminate fiscal note because we may be required to represent defendants in ju ry  
trials if  this bill becomes law.

Prepared by: Barbara Brink. Director Phone: (9071264-4414
Division: Public Defender Agency

Approved by Commissioner: Robert Poe. Jr.
Agency: Department of Administration

Date: February 8. 2000

Date: February 8. 2000
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CS F O R  H O U S E  BILL NO. 368(JUD)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F I R S T  L E G I S L A T U R E  - S E C O N D  SESSION

B Y TH E HOUSE JU D IC IA R Y  COMMITTEE

Offered:
Referred:

Sponsors): HOUSE R U LES COMMITTEE BY REQUEST OF TH E GOVERNOR

A  BILL

F O R  A N  A C T  E N T I T L E D

"An Act relating to release of persons before trial and before sentencing or

service of sentence; relating to when service of sentence shall begin; relating to

custodians of persons released, to security posted on behalf of persons released,

and to the offense of violation of conditions of release; and amending Rule 41(f),

Alaska Rules of Criminal Procedure."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  09.50.010 is amended to read:

Sec. 09.50.010. Acts or omissions constituting contempt. The following acts 

or omissions with [IN] respect to a court of justice or court proceedings are contempts 

of the authority of the court:

(1) disorderly, contemptuous, or insolent behavior toward the judge 

while holding the court, tending to impair its authority or to interrupt the course of a 

trial or other judicial proceeding;

- 1 -  C S H B  3 6 8 ( J U D )
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(2) a breach of the peace, boisterous conduct, or violent disturbance, 

tending to interrupt the course of a trial or other judicial proceeding;

(3) misbehavior in office, or other wilful neglect or violation of duty 

by an attorney, clerk, peace officer, or other person appointed or elected to perform 

a judicial or ministerial service;

(4) deceit or abuse of the process or proceedings of the court by a party 

to an action or proceeding [PROCEEDINGS];

(5) disobedience of a lawful judgment, order, or process of the court;

(6) falsely pretending to act under authority to an order or process of

the court;

(7) rescuing a person or property in the custody of an officer by virtue 

of an order or process of the court;

(8) unlawfully detaining a witness or party to an action or proceeding 

while going to, remaining at, or returning from the court where the witness or party 

is for trial;

(9) any other unlawful interference with the process or proceedings of

the court;

(10) disobedience of a subpoena duly served, or refusing to be sworn 

or answer as a witness;

(11) when summoned as a juror in a court, neglecting to attend or 

serve, or improperly conversing with a party to an action or proceeding to be tried at 

the court or with another person in relation to the merits of the action, or receiving a 

communication from a party or other person in respect to it without immediately 

disclosing it to the court;

(12) disobedience by an inferior court, judge, magistrate, referee, 

master, or officer of the lawful judgment, order, or process of a higher court, or 

proceeding in an action or proceeding contrary to law after the action or proceeding 

is removed from the jurisdiction of that inferior court, judge, magistrate, or officer̂

(13) failure, when acting as a custodian appointed by the court, for 

a released person under AS 12.30, to report immediately that the person released 

lias violated a condition of release.
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* Sec. 2. A S  09.50.020(a) is amended to read:

(a) A  person who is guilty of contempt is punishable by fine of not more than 

$300 or by imprisonment for not more than six months. However, when the contempt 

is one mentioned in AS 09.50.010(3) - (12), or in an action before a magistrate, the 

person is punishable by a fine of not more than $100 unless it appears that a right or

remedy of a party to an action or proceeding was defeated or prejudiced by the

contempt, in which case the penalty shall be as prescribed for contempts described in 

AS 09.50.010(1), [AND] (2). and (13).

* Sec. 3. A S  11.56 is amended by adding a new section to read:

Sec. 11.56.757. Violation of condition of release, (a) A  person commits the 

crime of violation of condition of release if the person

(1) has been charged with a crime or convicted of a crime;

(2) has been released under A S  12.30; and

(3) violates a condition of release imposed by a judicial officer under 

A S  12.30, other than the requirement to appear as ordered by a judicial officer.

(b) Violation of condition of release is

(1) a class A  misdemeanor if the person is released from a charge or 

conviction of a felony;

(2) a class B misdemeanor if the person is released from a charge or 

conviction of a misdemeanor.

(c) In this section, "conviction" means that an adult, or a juvenile charged as 

an adult under A S  47.12, has entered a plea of guilty, guilty but mentally ill, or nolo 

contendere, or has been found guilty or guilty but mentally ill by a court or jury.

* Sec. 4. A S  12.30.020(b) is amended to read:

(b) If a judicial officer determines under (a) of this section that the release of 

a person will not reasonably assure the appearance of the person, or will pose a danger 

to the alleged victim, other persons, or the community, the judicial officer may

(1) place the person in the custody of a designated person or 

organization agreeing as a custodian to supervise the person; the court shall inform 

the custodian about the duties required of a custodian, and that failure to report 

immediately in accordance with the terms of the order that the person released

W O R K  D R A F T  W O R K  D R A F T  1 - G H 2 0 2 7 \ G
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has violated a condition of release may result in the custodian's being held in

W O R K  D R A F T  W O R K  D R A F T  1 - G H 2 0 2 7 \ G

contempt under A S  09.50.010:

(2) place restrictions on the travel, association, or place of abode of ‘he 

person during the period of release;

(3) require the person to return to custody after daylight hours on 

designated conditions;

(4) require the execution of an appearance bond in a specified amount 

and the deposit in the registry of the court, in cash or other security, a sum not to 

exceed 10 percent of the amount of the bond; the deposit to be returned upon the 

performance of the condition of release;

(5) require the execution of a bail bond with sufficient solvent sureties 

or the deposit of cash; [OR]

(6) require the execution of a performance bond in a specified 

amount and the deposit in the registry of the court in cash or other security; the 

deposit to be returned upon the performance of the condition of release; or

(7) impose any other condition considered reasonably necessary to 

assure the defendant's appearance as required and the safety of the alleged victim, 

other persons, or the community.

* Sec. 5. A S  12.30.060 is amended to read:

Sec. 12.30.060. Penalties for failure to appear. A  person released under the 

provisions of this chapter who knowingly [WILFULLY] fails to appear before a court 

or jud’cial officer as required shall incur a forfeiture of any security that was given or 

pledged for the person's release, as provided in A S  12.30.065, anda if the person was 

released

(1) in connection with a charge of felony, or while awaiting sentence 

or pending appeal after conviction of an offense, is guilty of a felony and upon 

conviction is punishable by a fine of not more than $5,000 or by imprisonment for not 

more than five years, or by both;

(2) in connection with a charge of misdemeanor, is guilty of a 

misdemeanor and upon conviction is punishable by a fine of not more than the 

maximum provided for the misdemeanor, or by imprisonment for not more than one

C S H B  3680JUD) -4-
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year, or by both; or

(3) for appearance as a material witness, is guilty of a misdemeanor 

and upon conviction is punishable by a fine of not more than $1,000, or by 

imprisonment for not more than one year, or by both.

* Sec. 6. A S  12.30 is amended by adding a new section to read:

Sec. 12.30.065. Forfeiture of security, (a) The court shall forfeit any 

security given or pledged for the release of a person under this chapter if the person 

violates a condition of release that prohibits the person from knowingly or intentionally 

contacting, either directly or indirectly, a victim or witness in the proceeding.

(b) The court may order the forfeiture of all or a portion of any security given 

or pledged for the release of a person under this chapter if the person fails to appear 

before a court or judicial officer as required in an order by a court or judicial officer 

or violates a condition of release other than one described in (a) of this section.

(c) If the court orders a forfeiture under this section, the court shall issue a 

judgment for the amount forfeited. Proceedings to enforce the judgment may be 

instituted by the prosecuting authority. Execution shall issue on judgments of 

forfeiture entered under this subsection in the same manner as on other judgments for 

the payment of money.

* Sec. 7. A S  12.55.025(c) is amended to read:

(c) Except as provided in (d) and (e) of this section, when a defendant is 

sentenced to imprisonment, the term of confinement commences on the date of 

imposition of sentence unless the court specifically provides that the defendant 

must report to serve the sentence on another date. If the court provides another 

date to begin the term of confinement, the court shall provide the defendant with 

written notice of the date, time, and location of the correctional facility to which 

the defendant must report. A  defendant shall receive credit for time spent in custody 

pending trial, sentencing, or appeal, if the detention was in connection with the offense 

for which sentence was imposed. A  defendant may not receive credit for more than 

the actual time spent in custody pending trial, sentencing, or appeal. The time during 

which a defendant is voluntarily absent from official detention after the defendant has 

been sentenced may not be credited toward service of the sentence.
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* Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

D I R E C T  C O U R T  R U L E  A M E N D M E N T .  Rule 41(0, Alaska Rules of Criminal 

Procedure, is amended to read:

(0 Forfeiture.

(1) Judgment of Forfeiture. If the person released on bail on the giving 

or pledging of security fails to appear before a court or a judicial officer as required, 

or violates a condition of release prohibiting the person knowingly or intentionally 

from contacting a victim or witness, the judge or magistrate before w h o m  the person 

released was to appear shall provide for forfeiture of [FORFEIT] the security as 

provided in A S  12.30.065. The clerk may sign the judgment of forfeiture if directed 

to do so on the record in the particular proceeding by the judge. However, the 

judgment of forfeiture may not be enforced until a hearing is held pursuant to 

subparagraph (f)(3) of this rule [(d)(3)] or, if no hearing is requested, until 30 days 

after the date of notice of the judgment of forfeiture. Nothing in this subparagraph 

shall interfere with the issuance of a summons or bench warrant for a person who fails 

to appear as required before a court or judicial officer.

(2) Notice of Forfeiture. The clerk shall send notice of the judgment 

of forfeiture to the defendant, defendant’s attorney and the person pledging the security 

at their last known addresses. The notice must state that a hearing will be held on the 

forfeiture if timely requested pursuant to subparagraph (f)(3) of this rule [(d)(3)].

(3) Hearing. If requested by the defendant or person giving or pledging 

the security within 30 days of the date of notice of the forfeiture, the court shall hold 

a hearing [TO D E T E R M I N E  W H E T H E R  T H E  D E F E N D A N T ' S  F A I L U R E  T O  

A P P E A R  W A S  WILLFUL]. The state, the defendant, the defense attorney, and the 

person giving or pledging the security have the right to be heard at this hearing. The 

court shall set aside the judgment of forfeiture if it is proven by a preponderance of 

the evidence that the £A) failure to appear or failure to comply with a condition 

other than one described in A S  12.65.065(a) was due to circumstances beyond the 

control of the defendant; or (B) defendant's contact with a victim or witness did 

not occur or was not done knowingly or intentionally [ W A S  N O T  WILLFUL]. The

WORK DRAFT WORK DRAFT 1-GH2027\G
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court may set aside the judgment of forfeiture if the court concludes that justice does 

not require the enforcement of the judgment. An appeal may be taken from the 

judgment of forfeiture in the manner of other appeals.

(4) Remission. Within one year after entry of judgment of forfeiture, 

a person who has given or pledged security may apply to the court for a remission, 

either in whole or in part, based on the return of the defendant with the assistance of 

the person who gave or pledged security or upon such other extraordinary 

circumstances as justice requires. The conditions of remission may include payment 

of expenses incurred for enforcement of the forfeiture and for securing the return of 

the defendant to custody.

(5) Exoneration. W h e n  the conditions of the bond have [HAS] been 

satisfied or the forfeiture thereof has been remitted, the court shall exonerate the 

obligors and release any bail. A  surety may be exonerated by a deposit of cash in the 

amount of the bond or by a timely surrender of the defendant into custody.

(6) Enforcement. Execution shall issue on judgments of forfeiture in 

the same manner as on other judgments for the payment of money.

* Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

C O N D I T I O N A L  EFFECT. Sections 5, 6, and 8 of this Act take effect only if sec. 8 

of this Act receives the two-thirds majority vote of each house required by art. IV, sec. 15, 

Constitution of the State of Alaska.

* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

APPLICABILITY, (a) Sections 1 - 3, 5, and 6 of this Act apply to offenses 

committed on or after the effective date of this Act. However, the underlying orfense for 

which a person is on release before trial, sentence, or service of sentence may occur before, 

on, or after the effective date of this Act.

(b) Section 4 of this Act applies to custodians appointed and performance bonds 

posted on or after the effective date of this Act. However, offenses that give rise to the 

appointment of a custodian or the posting of the performance bond may occur before, on, or 

after the effective date of this Act.
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1 (c) Sections 6 and 8 of this Act apply to acts that require or allow forfeiture of

2 security that occur on or after the effective date of this Act. However, offenses that give rise

3 to the giving or pledging of security may occur before, on, or after the effective date of this

4 Act.

5 (d) Section 7 of this Act applies to actions occurring before, on, or after the effective

6 date of this Act.
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S E C T I O N A L  A N A L Y S I S  - H B  368 

Pretrial Release

The purpose of H B  368 is to give the criminal justice system more tools to allow a person 

charged with a crime to be released before trial, or pending sentence or appeal, and at the same 

time protect the public and ensure that the person will appear for trial or other procedures. When 

a court releases a defendant on condition that the defendant abide by certain conditions, it is 

important to the safety of the public and the victim that the defendant honor the conditions.

Sections 1,2, and 4: One important tool for pretrial release is putting the defendant in the custody 

of a third party. The custodian is charged with the responsibility of making sure that the 

defendant abides by conditions the court has imposed; the custodian must report to the 

courts or the police if the defendant violates conditions. It is a responsibility that most 

custodians take very seriously. Some, however, do not. The bill specifies that a custodian 

must promise to immediately notify the police or court if the defendant has violated 

conditions, or face the possibility of being found in contempt.

Section 3: Currently, if a defendant is released before trial on certain conditions, violation of 

the condition results in the possibility that the defendant may be put back in jail for the 

original charge. The defendant will be given credit for time served against any sentence 

imposed on the original charge; there aren’t additional consequences for the violation that 

would discourage the defendant from violating conditions. The bill adopts a 

misdemeanor offense for a person who violates release conditions - a class A  

misdemeanor if the person is charged with a felony, and a class B  misdemeanor if the 

person is charged with a misdemeanor. Both the Municipality of Anchorage and the City 

and Borough of Juneau have similar ordinances, and have found them to be very useful 

tools in encouraging defendants to abide by conditions of release.

Section 4: The bill specifically allows courts to impose performance bonds; performance bonds 

allow a court to require a defendant to post a bond which will be forfeited if the defendant 

does not abide by conditions of release. Judges in some parts of the state have been 

imposing performance bonds for many years; these are very useful in encouraging people 

to honor their conditions. O n  February 18,2000, however, the Court of Appeals decided 

that the bail statutes do not allow for imposition of performance bonds. (Lonis v. State, 

Op. No. 1661, February 18, 2000.) This bill specifically provides specific statutory 

authorization of performance bonds. Defendants have a monetary reason, in addition to 

other reasons, to honor release conditions if a performance bond is imposed.

Sections 6 and 8: Amends the bail statutes and the court rule for forfeiture of security by requiring 

forfeiture of security if the defendant violates a condition of release that prohibits contact 

with a victim or witness. It allows the court to forfeit security if the person violates other 

conditions. It provides that a person may ask the court to set aside the forfeiture if the 

failure to appear or abide by conditions, not including a condition not to contact a victim



or witness, was due to circumstances beyond the control of the defendant. The forfeiture 

may be set aside for violation of a condition not to contact a victim or witness if the 

contact was not knowing or intentional.

Section 7: Clarifies the law to specifically allow courts to order defendants to begin service of 

a sentence date in the future. This is important in managing prison populations.

Sections 9 and 10: These adopt applicability and effective date clauses.
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CRIMINAL DIVISION 
February 15,2000

PLEASE REPLY TO:ID CRIMINAL DIVISION CENTRAL 
OFFICE
P.O. BOX 110300 
JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3428
FAX: (907)465-4043

a  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 
310KSTREET, SUITE308 
ANCHORAGE, ALASKA 99501-2064 
PHONE: (907)269-6250
FAX: (907)269-6270

T O N Y  K N O W L E S ,  G O V E R N O R

The Hon. Pete Kott 

Chair, House Judiciary Committee 

Alaska State Legislature 

State Capitol, R o o m  118 

Juneau, Alaska 99801

Re: H B  368 (Release of Criminal Defendant)

Dear Representar a Kott:

House Bill 368, introduced February 11, 2000, has been referred to the House 

Judiciary Committee. 1 am writing to request that the bill be scheduled for a hearing at your.earliest, 

convenience.

Most people charged with a criminal offense are released before trial, and often 

persons found guilty of a crime are released pending sentencing. The courts, in addition to bail, 

require the person to abide by lules, or conditions, of release. The safety of victims often depends, 

on the person abiding by these conditions. This bill gives the courts and law enforcement, important 

tools to encourage people to abide by conditions. The bill adopts the offense of violating conditions 

of release. The municipalities of Anchorage and Juneau have both found similar ordinances very 

useful in enforcing conditions of reiease. The bill clarifies the law by specifically providing for 

performance bonds. It also specifically provides that a third party custodian may be held in contempt 

for failing to notify the court that the person in their custody has violated release conditions. The 

bill further clarifies the law by specifically authorizing courts to order a defendant to serve a sentence 

at a later date.

Thank you for your consideration of this request. If you have any questions or need 

more information, please feel free to call m e  at any time.

Sincerely,

B R U C E  M. B O T E L H O  

A T T O R N E Y  G E N E R A L

By:

Anne D. Carpeneti 

Assistant Attorney General

'1 . I I ' J I . -VI H-* |MI •••• I C.D
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AN ALYSIS: (continued)

This bill creates a new misdemeanor offense: Violation of Condition of Release. In addition, the bill provides 

for “performance bonds.” Under current practice, when people are released on bail, judges routinely impose 

conditions of release in addition to an “appearance bond.” If they fail to appear, they can be charged with a 

crime and the appearance bond can be forfeited. Currently, if defendants appear as ordered but violate 

conditions of release, they are generally returned to jail. If this bill becomes law, defendants would be charged 

with a new offense (Violation of Condition of Release) and be required to forfeit performance bonds.

This bill would affect Public Defender Agency operations. W e  represent many people in bail hearings every 

day. W e  did a rough study of court calendars in Anchorage, Fairbanks, Palmer, and Kenai for a ten-day period 

last year. W e  covered 335 bail and arraignment hearings just in that period. Most defendants who are released 

on conditions do not violate conditions. But given the volume, there are a substantial number who will. The 

Public Defender Agency will need additional staff to handle the increased workload in bail hearings and new 

misdemeanor cases this bill would cause.

Anchorage is our busiest court location for bail hearings. The addition of a half-time Associate Attorney I on 

our Anchorage staff would enable us to meet handle the additional workload this bill would cause.

Page 2 of 2
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February 10. 2000

The Honorable Brian Porter 

Speaker of the House 

Alaska State Legislature 

State Capitol 

Juneau, A K  99801 -1182

Dear Speaker Porter:

I a m  transmitting a bill that will protect the public by adopting stronger enforcement 

measures to encourage persons to abide by their conditions of release before trial, 

imposition of sentence, or service of sentence. Specifically, the bill addresses four areas 

explained in more detail below:

• Establishing the crime of violating conditions of release;

• Authorizing courts to order performance bonds;

• Charging contempt of court for third-party custodian's failure to report condition 

violations;

• Authorizing delayed reporting date for jail time.

Violating Conditions of Release. In criminal cases, an accused has a constitutional right 

to be released on bail before trial. Persons w h o  have been found guilty of a crime m a y  be 

released before sentence is imposed or before ordered to serve a sentence. W h e n  

releasing a person, the court m a y  impose both general conditions, such as requiring that 

the accused violate no laws, and conditions specific to the particular case or defendant, 

such as forbidding an accused in a domestic violence case from contacting the victim.

The safety of the victim often depends on the enforcement of release conditions. 

Currently, although it is a crime to willfully fail to appear as ordered by the court, there 

are few options for violation of other release conditions, except incarcerating the person. 

The bill provides that it is a class A  misdemeanor for a person to violate release 

conditions if the person is charged with a felony, and a class B  misdemeanor to violate 

conditions for a person charged with a misdemeanor.

Transmittal Letter
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Performance Bonds. The bill clarifies the law by specifically authorizing the court to 

order the accused to post a performance bond, and requires that the court forfeit the 

security if the person violates a condition of no contact with the victim or witness in a 

proceeding. The court m a y  forfeit the security if the accused violates other conditions. 

The standard for forfeiture of security in Rule 41(f), Alaska Rules of Criminal Procedure, 

is amended to require that security be forfeited unless the defendant could not comply 

due to circumstances beyond the control of the defendant. A n  example of such 

circumstances includes weather conditions that prevent airplane transportation, if there is 

no alternative way to travel to court.

Third Party Custodians. Courts often release a defendant to the custody of a third party, 

either an individual or an organization. Custodians are required to report to the court or 

the police if the defendant violates release conditions, but often do not. The bill provides 

that a third-party custodian can be found in contempt for failing to report immediately a 

defendant's violations of conditions of release ordered by the court, and requires the court 

to inform the custodian of the possible consequences of ignoring the duty to report.

Delaved Reporting Date. The bill specifically gives the court the authority to order a 

person sentenced to a period of incarceration to begin serving the sentence at a date 

sometime after it was imposed. With overcrowded correctional facilities, this is useful to 

help avoid "bottlenecks" in admissions by proper scheduling.

I urge your prompt and favorable consideration of this measure.

Sincerely,





W O R K  D R A F T W O R K  D R A F T W O R K  D R A F T
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BY

Offered:
Referred:

Sponsor(s): R EPRESEN TATIVE HARRIS
A  BILL

F O R  A N  A C T  E N T I T L E D

1 "An Act relating to property exemptions under the Alaska Exemptions Act,

2 including removal of the provisions for adjusting the dollar amounts by referring

3 to the consumer price index; and providing for an effective date."

4 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10

11

12

13

14

* Section 1. A S  09.38.010(a) is amended to read:

(a) A n  individual is entitled to an exemption as a homestead of the individual s

interest in property in this state used as the principal residence of the individual or the 

dependents of the individual, but the value of the homestead exemption for the 

individual's interest may not exceed $250.000 [$54,000].

* Sec. 2. A S  09.38.010(b) is amended to read:

5 j (b) If property owned by the entirety or in common is used by one or more

individual owners or their dependents as their principal residence, each owner is 

entitled to a homestead exemption of that owner's interest in the property as provided 

in (a) of this section. [THE A G G R E G A T E  V A L U E  O F  M U L T I P L E  H O M E S T E A D

L
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W O R K  D R A F T W O R K  D R A F T 1 - L S I 2 6 6 \ H

E X E M P T I O N S  A L L O W A B L E  W I T H  R E S P E C T  T O  A  S I N G L E  LIVING U N I T  

M A Y  N O T  E X C E E D  $54,000. IF T H E R E  A R E  M U L T I P L E  O W N E R S  O F  

P R O P E R T Y  E X E M P T  A S  A  H O M E S T E A D ,  T H E  V A L U E  O F  T H E  E X E M P T I O N  

O F  E A C H  I N D I V I D U A L  O W N E R  M A Y  N O T  E X C E E D  T H E  I N D I V I D U A L  

. 0 O W N E R ' S  P R O  R A T A  P O R T I O N  O F  $54,Cf 1]

' * Sec. 3. A S  09.38.010(c) is amended to read:

(c) If property that includes a homestead is sold under an execution, the sale 

becomes effective upon confirmation by order of the court. The court shall enter the 

order of confirmation unless the sales price under the execution is less than the 

amount of exemption, or unless, within six months [60 D A Y S ]  after the sale, the 

individual repurchases the property under this section or the court extends the time for 

confirmation upon the filing of a timely motion by a party in interest. The individual 

may repurchase property, including that individual’s homestead, at a sale on execution 

before confirmation by paying into court the costs of the sale plus the lesser of either

(1) the difference between the highest bid and the amount of the exemption in the 

property, or (2) the amount of the creditor's claim. If the individual does not exercise 

the repurchase right under this subsection, the clerk of the court shall first remit an 

amount determined to be exempt to the individual from the proceeds of sale and the 

balance less the cost of the sale to the creditor. For the purpose of collecting an 

amount remaining unpaid on a judgment after repurchase of property by an individual 

under this subsection, the creditor or the creditor's assignee may not make another levy 

on the property repurchased.

4. A S  09.38.015 is amended by adding a new subsection to read:

(e) A n  association of apartment owners under A S  34.07 and a unit owners’ 

association established under A S  34.08 are entitled to an exemption of all money that 

is kept on deposit in the name of the association in a financial institution authorized 

to do business in the state and that has been paid to the association as common 

expenses under A S  34.07 or assessments for common expenses under A S  34.08. The 

• r exemption in this subsection may be waived, but the waiver must be in writing.

* Sec. 5. A S  09.38.017(e)(3) is amended to read:

(3) "retirement plan" means

C S H B  3 6 9 (  ) -2-
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(A) a retirement plan that is qualified under 26 U.S.C. 401(a),

26 U.S.C. 403(a), 26 U.S.C. 403(b), 26 U.S.C. 408, 26 U.S.C. 408A, or 26

U.S.C. 409 (Internal Revenue Code)i

(B) a medical savings account under 26 U.S.C. 220; or

(C) a deferred compensation plan under 26 U.S.C. 457.

* Sec. 6. A S  09.38.020 is amended to read:

Sec. 09.38.020. Exemptions of personal property subject to value 

limitations, (a) An individual is entitled to an exemption in property not to exceed 
an aggregate value of $3.600 [$3,000] chosen by the individual from the following 

categories of property-

(1) household goods and wearing apparel reasonably necessary for one

household;

(2) if reasonably held for the personal use of the individual or a 

dependent, books and musical instruments; and

(3) family portraits and heirlooms of particular sentimental value to the

individual.

(b) A n  individual is entitled to exemption of jewelry, not exceeding $1.2(>Q 

[$1,000] in aggregate value, if held for the personal use of the individual or a 

dependent.

(c) A n  individual is entitled to exemption, not exceeding $3.360 [$2,800] in 

aggregate value, of implements, professional books, and tools of the trade.

(d) A n  individual is entitled to the exemption of pets to the extent of a value 

not exceeding $1.200 [$1,000].

(e) An individual is entitled to an exemption of one motor vehicle to the extent 

of a value not exceeding $3,600 [$3,000] if the full value of the motor vehicle does 

not exceed $24.000 [$20,000]. ^

* Sec. 7. A S  09.38.020 is amended by adding a new subsection to read:

(f) In addition to the exemptions allowed under A S  09.38.015(a) and the 

exemption for liquid assets under A S  09.38.030, an individual is entitled to an 

exemption of cash and other liquid assets up to 58,075. In this subsection, "liquid 

assets" includes deposits, securities, notes, drafts, accrued vacation pay, refunds,

W O R K  D R A F T  W O R K  D R A F T  1 - L S 1 2 6 6 \ H
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prepayments, and receivables, but does not include property identified under (a) of this 

section.

(a) Except as provided in this section or A S  09.38.017, an individual is entitled 

to an exemption of $250,000 in the total combined value of the cash surrender value 

of all life insurance policies and annuity contracts owned by the individual, unless the 

life insurance policies or annuity contracts were entered into for the benefit of a

that are payable on the death of an insured to the beneficiary, other than those 

proceeds that are paid to the insured's estate.

(d) If the life insurance policies and annuity contracts of an individual have 

accrued dividends and loan values available to the individual that aggregate more than 

$250,000, a creditor of the individual may obtain a court order that requires the 

individual or the beneficiary of the policy to pay the creditor and that authorizes the 

creditor on the debtor’s behalf to obtain payment of the amount of the accrued 

dividends and loan values that exceed $250,000 or the amount of the creditor’s claim, 

lyyijj whichever amount is less.

* Sec. 10. A S  09.38.030(a) is amended to read:

(a) Except as provided in (b), (c), (f), and (h) of this section and 

A S  09.38.050, an individual debtor is entitled to an exemption of the individual 

debtor's weekly net earnings not to exceed $420 [$350]. The weekly net earnings of 

an individual are determined by subtracting from the weekly gross earnings all sums 

required by law or court order to be withheld. The weekly net earnings of an 

individual paid on a monthly basis are determined by subtracting from the monthly 

gross earnings of the individual all sums required by law or court order to be withheld 

and dividing the remainder by 4.3. The weekly net earnings of an individual paid on 

a semi-monthly basis are determined by subtracting from the semi-monthly gross 

earnings all sums required by law or court order to be withheld and dividing the

* Sec. 8. A S  09.38.025(a) is repealed and reenacted to read:

creditor.

* Sec. 9. A S  09.38.025 is amended by adding new subsections to read:

(c) A  beneficiary of a life insurance policy or annuity contract is entitled to 

an unlimited exemption of all proceeds of life insurance policies and annuity contracts

3 6 9 (  ) -4-
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i\[£^rerna*nc*er by 2.17.

* Sec. 11. A S  09.38.030(b) is amended to read:

(b) An individual who does not receive earnings either weekly, semi-mondily, 

or monthly is entitled to a maximum exemption for the aggregate value of cash and 

other liquid assets available in any month of $1.680 [$1,400], except as provided in

(f) and (h) of this section and in A S  09.38.050. In this subsection. [THE T E R M ]  

"liquid assets" includes deposits, securities, notes, drafts, accrued vacation pay, refunds, 

prepayments, and receivables, but does not include permanent fund dividends before 

or after receipt by the individual.

* Sec. 12. A S  09.38.050(b) is amended to read:

(b) The exemption amounts under A S  09.38.030 may be increased when the 

individual submits an affidavit, under penalty of peijury, stating that the individual's 

earnings alone support the individual's household; by so doing, the maximum part of 

the individual's aggregate disposable earnings for any week subject to execution may 

not exceed the amount by which the individual's disposable earnings for that week 

exceed $660 [$550], or, if the individual is claiming an exemption for cash or other 

liquid assets under A S  09.38.030(b), a maximum amount of $2.640 [$2,200] available 

in a month is exempt.

* Sec. 13. A S  09.38.055 is amended to read: ^  ^ C C

Sec. 09.38.055. Bankruptcy proceedings. In a proceeding under 11 U.S.C. 

(Bankruptcy) only the exemptions under A S  09.38.010, 09.38.015(a) and (e). 

09.38.017, 09.38.020, 09.38.025 and 09.38.030 apply.

* Sec. 14. A S  09.38.060(a) is amended to read: ^f>(,

(a) If property, or a part of it, that could have been claimed as [AN E X E M P T  

H O M E S T E A D  U N D E R  A S  09.38.010,] a burial plot under A S  09.38.015(a)(1), a 

health aid under A S  09.38.015(a)(2), or personal property subject to a value limitation 

under A S  09.38.020(a)(1) [,] or (2) or £c) [09.38.020(c)], has been taken or sold by 

condemnation, or has been lost, damaged, or destroyed and the owner has been 

indemnified for it, the individual is entitled to an exemption of proceeds that are 

traceable for 12 months after the proceeds are received. If property, or a part of it. 

that could have been claimed as an exempt homestead under A S  09.38.010 has

-5-
N e w  T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]

C S H B  369( )



23

24

25

26

27

28

29

30

31

been voluntarily sold, has been taken or sold by condemnation, or has been 

damaged or destroyed and the owner indemnified for the damage or destruction.

the [AN] individual is entitled to an exemption of proceeds o f the property. [ F R O M  

T H E  V O L U N T A R Y  S A L E  O F  A N  E X E M P T  H O M E S T E A D  U N D E R  A S  09.38.010] 

that are traceable for 24 [SDC] months after the proceeds are received. The exemption 

of proceeds under this subsection does not entitle the individual to claim an aggregate 

exemption in excess of the value limitation otherwise allowable under A S  09.38.010 

^ ( j  or 09.38.020.

* Sec. 15. A S  09.38.065(a) is amended to read:

(a) Notwithstanding other provisions of this chapter,

(1) a creditor may make a levy against exempt property of any kind to 

enforce a claim for

(A) child support;

(B) unpaid earnings of up to one month’s compensation or the 

full-time equivalent of one month's compensation for personal services of an 

employee; or

(C) state or local taxes;

(2) a creditor may make a levy against exempt property to enforce a

claim for

(A) the purchase price of the property or a loan made for the 

express purpose of enabling an individual to purchase the property and used for 

that purpose;

(B) labor or materials furnished to make, repair, improve, 

preserve, store, or transport the property; ar.d

(C) a special assessment imposed to defray costs of a public 

improvement benefiting the property; and

(3) a creditor may make a levy against exempt property of any kind to 

enforce the claim of a crime victim if the claim arises from criminal conduct of the 

debtor that results in a felony conviction, except that the debtor is entitled to an 

exemption in property

(A) not to exceed an aggregate value of $3,600 [$3,000] chosen

|  W O R K  D R A F T  W O R K  D R A F T  1 - L S 1 2 6 6 \ H
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1 by the debtor from the following categories of property:

2 (i) household goods and wearing apparel reasonably

3 necessary for one household;

4 (ii) books and musical instruments, if reasonably held

5 for the personal use cf the debtor or a dependent of the debtor; and

6 (iii) family portraits and heirlooms of particular

7 sentimental value to the debtor; and

8 (B) not to exceed an aggregate value of $3,360 [$2,800] of the

9 debtor's implements, professional books, and tools of the trade.

10 * Sec. 16. A S  09.38 is amended by adding a new section to read: I 3

11 Sec. 09.38.130. Treatment of certain trusts. A  trust is treated as an

12 individual when applying the provisions of this chapter if the trust is revocable by the

13 person creating the trust or if the income of the trust is taxable to the individual

14 creating the trust under the grantor trust rules of 26 U.S.C. 671 - 678.

15 * Sec. 17. A S  09.38.030(e)(4) and 09.38.115 are repealed.

16 * Sec. 18. This Act takys effect immediately^under A S  01.10.070(c).

/ / i ^ f e x / W  j i f d - w a m  < s f  /,/ ,2
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1 Page 4, line 24:

2 Delete "index for January of"

3 Insert "annual average of the index for [ J A N U A R Y  OF]"

A M E N D M E N T

OFFERED  IN  T H E  H O USE

TO : HB  369

4 Page 4, line 26:

5 Delete "index for January oF1

6 Insert "annual average of the index for"

7 Page 4, line 31:

8 Delete "index for January of that"

9 Insert "annual average of the index for the vear preceding [ J A N U A R Y  OF] that 

10 even-numbered"

11 Page 5, lines 2 through 6:

12 Delete

13 "(1) the portion of the percentage change in the index in excess of a

14 multiple of 10 percent is disregarded and the dollar amounts change only in multiples

15 of 10 percent of the amounts appearing in this chapter on the effective date of this

16 Act for the dollar amounts in AS 09.38.010. 09.38.020(f). and 09.38.025(a) and (d)

17 and on August 26, 1982, for the other dollar amounts in this chanter: and"

18 Insert

19 "(1) the [PORTION O F  T H E  P E R C E N T A G E  C H A N G E  IN T H E

20 I N D E X  IN E X C E S S  O F  A  M U L T I P L E  O F  10 P E R C E N T  IS D I S R E G A R D E D  A N D

'/'■ THE] dollar amounts change only in multiples of $100 [10 P E R C E N T  O F  T H E

22 A M O U N T S  A P P E A R I N G  IN THIS C H A P T E R  O N  A U G U S T  26, 1982]; and"

L -1-
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IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F I R S T  L E G I S L A T U R E  - S E C O N D  SESSION 

BY R EPRESEN TATIVE HARRIS 

Introduced: 2/11/00
Referred: Labor and Commerce, Judiciary

A  BILL 

F O R  A N  A C T  E N T I T L E D

1 "An Act ceiating to property exemptions under the Alaska Exemptions Act; and

2 providing for an effective date."

3 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

H O U S E  B I L L  N O .  369

4 * Section 1. A S  09.38.010(a) is amended to read:

5 (a) An individual is entitled to an exemption as a homestead of the individual's

6 interest in property in this state used as the principal residence of the individual or the

7 dependents of the individual, but the value of the homestead exemption^may not

8 exceed $250.000 [$54,000]. hn-c Chrffcidluzl

9 * Sec. 2. A S  09.38.010(b) is amended to read:

10 (b) If property owned by the entirety or in common is used by one or more

11 individual owners or their dependents as their principal residence, each owner is

12 entitled to a homestead exemption of that owner's interest in the property as provided

13 in (a) of this section. [THE A G G R E G A T E  V A L U E  O F  M U L T I P L E  H O M E S T E A D

14 E X E M P T I O N S  A L L O W A B L E  W I T H  R E S P E C T  T O  A  S I N G L E  LIVING U N I T

HB0369a •1-
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1 M A Y  N O T  E X C E E D  $54,000. IF T H E R E  A R E  M U L T I P L E  O W N E R S  O F

2 P R O P E R T Y  E X E M P T  A S  A  H O M E S T E A D ,  T H E  V A L U E  O F  T H E  E X E M P T I O N

3 O F  E A C H  I N D I V I D U A L  O W N E R  M A Y  N O T  E X C E E D  T H E  I N D I V I D U A L

4 O W N E R ’S P R O  R A T A  P O R T I O N  O F  $54,000.]

5 * Sec. 3. A S  09.38.010(c) is amended to read:

6 (c) If property that includes a homestead is sold under an execution, the sale

7 becomes effective upon confirmation by order of the court. The court shall enter the

8 order of confirmation unless the .sales price under the execution is less than the

9 amount of exemption, or unless, within six months [60 D A Y S ]  after the sale, the

10 individual repurchases the property under this section or the court extends the time for

11 confirmation upon the filing of a timely motion by a party in interest. The individual

12 may repurchase property, including that individual's homestead, at a sale on execution

13 before confirmation by paying into court the costs of the sale plus the lesser of either

14 (1) the difference between the highest bid and the amount of the exemption in the

15 property, or (2) the amount of the creditor's claim. If the individual does not exercise

16 the repurchase right under this subsection, the clerk of the court shall first remit an

17 amount determined to be exempt to the individual from the proceeds of sale and the

18 balance less the cost of the sale to the creditor. For the purpose of collecting an

19 amount remaining unpaid on a judgment after repurchase of property by an individual

20 under this subsection, the creditor or the creditor's assignee may not make another levy

21 on the property repurchased.

22 * Sec. 4. A S  09.38.015 is amended by adding a new subsection to read:

23 (e) An association of apartment owners under A S  34.07 and a unit owners’

24 association established under A S  34.08 are entitled to an exemption of all money that

25 is kept on deposit in the name of the association in a financial institution authorized

26 to do business in the state and that has been paid to the association as common

27 expenses under A S  34.07 or assessments for common expenses under A S  34.08. The

28 exemption in this subsection may be waived, but the waiver must be in writing.

29 * Sec. 5. A S  09.38.017(e)(3) is amended to read:

30 (3) "retirement plan" means

31 £A} a retirement plan that is qualified under 26 U.S.C. 401(a),

1 -LS1266\G
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