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and in 1933 added n provision aIIome creditors to he bound by the Plate's adjustmentéllan. [:F_N94)
These laws were constitutionally chal_er_\Ped soon thereafter in Faitcnte Iron & Steel Co. v, City of
Ashury Parle, N.J. (TN951 The plaintitfs were holders of defaulted bonds issued prior to the
enactment of tlie New Jersey statutes. d[FN96_1 Under the readjustment plan, the plaintiffs bends
were converted to now hinds, bearing reduced interest from tlie original Kinds. [FN97] The plaintiffs
claimed that since the New Jersey laws constituted municipal bankruptcy legislation, enactment of
federal Chapter 9 had proempted New Jersey's statutes, making their enforcement unconstitutional.
(FN98) Alternatively, they asserted that their rights under the Contracts Clause [FN99] had been
violat-ed. [FN100)

Tlu? Supreme Court upheld the New Jersey statutes on broad grounds. JFNlOl] Citinﬁ United
States v. Beldns, fFN1021 the Court emphasized the care with which tlie federal statutes had been
drown, sp_em_fl_cally in order to ovoid restrlctlnjq states' control over their fiscal af-faira, CFN1031
Finding significance in the fart that the New Jersey statutes expressly forbid resort to Chapter 9
without approval of the MummPaI Finance Commission, the Court refused to find that state Eower to
manage financial problems of state subdivisions could be ahsorbed into the federal statutes. [FN104]

Congress, however, disagreed with the Supreme Court and enacted what is now section 903.
(FN105) Section 903 prevents state authorization of compositions of indebtedness which are hinding
on non-consenting creditors. [FN106J Congress' stated purpose in enacting this section was to ensure
equal treatment of municipal bondholders throughout the nation. fFN1071

1013 While it is %enerally accepted that states cannot exercise bankrupt%y powers, [FN1081 there
may be reason to believe the principle survives. [FN109]In 1975, the New York Ie%lslature enact-ed
emergency legislation in an effort to deal with New York City's fiscal crisis. [FN110] As part of tire
plan, the time for payment on municipal notes was extended, with additional interest for those who
exchanged their old notes for new ones. (FN111]

Noteholders challenged tlie practice aa a violation of the Contracts Clause and of the Bankruptcy
Act. IEN112] The court rejected the Contracts Clause challenge, (FN1131 relym% on the reaaon-ing of
Faitoute Iron & Steel. IFNI 141 The plaintiffs' Bankruptcy Act challenge rFN1161 was reject-ed os
well, because the New York legislation involved ’extension’ rather than ‘composition’, which the
court ruled was not precluded under the Act. rENII6] Thus, it may bo that federal courts will stil
allow some mvoluntarg aspects in state debt composition plans, a power usually assumed to be
reserved to the federal bankruptcy court. IFN117]

Michigan, Pennsylvania, Illinois, and Nevada have enacted detailed planB for addressmg_mummPal
fiscal distress which differ from the New York and New Jersey plans because they do not'include the
supervision of reorganization plans by state courts. fFNII81 All of the plans contain statutory
auth.ont){ to appoint a financial mana%ement tenm to review the entity's *1014 finances, then create
and implement a plan of uction. fFNI 19] The Micliignn and Pennsylvania plans specifically allow the
review team or its dr_nlrJJcrson to authorize a Chapter 9 filing, although for some entities approval of
the Governor is required as well. [FN120]

In Illinois, on the other hand, the Ftatutes are silent about a municipality's a_uthor_lt?/ to file
Chapter 9 proceedings. The financial planning and supervision commission, and ‘its financial adviBor,
_I|ave(§)_owers and duties similar to the financial management teams in Pennsylvania and Michigan,
including the authority to recommend tluit the unit oflocnl government file a petition under Chapter
9. FFN1211 However, nebulous language like ‘uuthority to recommend' is not the same as specific
power to authorize, and it is unlikely that courts will be WI||IH? to construe such language as
expressed state authority under the amended section 109(c)(2). fEN122] Nevada's plan is also si-lent
on bankruptcy, omitting any reference even to recommending Chapter 9 filing witliin tlie allotted
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powers ofthe review tram or ita members. IFN123)
*1016 D. Statutory Provisions "Which Preclude Municipal Bankruptcy

Only_Georg[ia has a statute which specifically prohibits municipalities from filing Chapter 9 without
exception. [TN1241 Other rtates, however, have designed their governmental structure in such a way
that bankruptcy fI|Iné] is essentially impossible, even though not prohibited. [FN125] In addition,
since Congress amended section 309(cX2) to require specific enablmt[; legislation, the many states
which are entirely silent on the matter, for all practical purposes, preclude it.

Kansas has b unique set of lbwb which re(iu_lre all political subdivisions to operate on a cash-only
bnsis. fFN1261 Some debt is permitted, but strictly limited. rFNlZ?%.S|nce_|t is unlawful to incur debt
beyond the r|g|d_€arameters allowed by the state, circumstances which might lead to bnnkruptcy are
virtually impossible.

Another state with a unique statutory design is Massachusetts. [bFN1281 First, Massachusetts, like
many other states, has carefully limited amounts and t%/_pes of debt which entities are permitted to
incur. fFN129] But, before a munidpality can assume a financial liability, a two-thirda approval vote
of its citizens is required. rFN330) IT a municipality determines that it is'unable to pay its’ debta, the
Commissioner of Revenue must be notified. [FN131] If the Commissioner concurs with the
municipality's conclusion following a separute investigation, the State Treasurer must pay what is
owed on tlié debt. CFN1321 The money owed by the municipality will then be recovered, plus costs
and interest, from money otherwise paga_bl_e from tlie state to the local entity. [FN1331 No provision
enabling entities to file under Chapter 9 is included in the Massachusetts Code.

*1016 Finally, twenty-one states simply have not enacted anm enabling legislation, nor develoEed
statutory plans for dealing with municipal fiscal distress. fF I34J A number of these states had
Chapter’ 9 filings prior to the 1994 Amendments, and where courts found authorization for those
filings, it was under tlie general powers. [FN135] In these slates, political subdivirions which
continue to sufTer financial stress will no longer liave the protection of the federal bankruptcy covut
unless the slate passes authorizing legislation. fFN136]

V. »"he Continuing Threat of Insolvency

When municipalities incur debt, it is %enerally in the form of bonds, issued for the purpose of
financing revenue-producing projects, such os roads, utilities, SW|mm|ng_€pQIB, and Bchool buildings.
[FN137] SometY libs determined that local governments need the flexi |I|’\tly to finance necea-sar

improvements through municipal bonda, with the consent of the citizens. [F 1_38]Unfortunate_|(¥, all
municipalities continue to face economic hardships, and those hardships, without stable guidance
from the state, can lead to uncertainty in the bond market. IFN3391

A number of factors can cause a municipality to default on its bonds. [FN140] First, a serious
recession can result in a reduction in revenues so that the municipality c_annot_par on |ts_debts while
maintaining necessary services. rFN 3431 Bridgeport, Connecticut's experience is illustrative. [FN142d]
Tlie combined effects of a large poor population, a decl|n|n8 tax base and political bsttleB pushe
Bridgeport into f|I|nH ban_kr_uptc?/. [FN143] Many other *1037 cities have problems which mirror
Bridgeport's, and perhaps it is only a matter of time until others follow into default. [FN144]

Of course, our system includes the ability of local governments to raise taxes to meet the
community's needs, but taxpayers are m_creasmglg hostile to higher Laxes without visible bene- fits.
FN345] Pcihaps the clearest manifestations of that hostility are measures such as Proposi-tion 33
FN346] in California, wliere taxpayers amended the state constitution to limit the ability of
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gpvernment to raiae taxes. FrN 1471 Taxpayers ure also attracted to "flat tax" propoanla, with widely
isputed effects on available revenues. [FN148] Municipal bitrikrupLey commrntntor James E. Spiotto
suid tlu's, regarding the tension between "imits on taxation and necessary public spending:

The difficulty with an artificial and unrealistic tnx cap and. rimilur constitutional limits on
taxation is that there aie certain municipal services that are required and exp’ctod by the citiicnry.
I revenues available to municipalities are tapped in an unrealistic and artificial way, obviously tiro
ability of municipalities to supﬂly those services is significantly curtailed. That is not to say that
there should not be limits on the spending of public dollars or"that taxation should be allowed to
bt'come an unlimited resource in the bands of a misguided or misdirected governmental body. It is
merely to state the obvioua fact that, when there ia a ceiling on revenuea unrelated to costa and
expenses, there will be a tenaion. [FN149]

One of the largest sources of revenue to the states is the federal government. fEN1601 When a
recession hits, demand for federal programs such as ‘ood stamp*, unemployment and Medicaid
%Echggsli dramatically, and the federal government responds by Increasing the states' allotments.

However, Congress has threatened to enact a balanced budget amendment to the Constitution, a
move which appears to have considerable *3038 popular support. [FN152] Under any amendment
popoBal, increases in federal aid to states would depend on either a federal tax increase or cuts in
other pro%rams. fFN 531 Some proposals require a 'enFcr_-mr ority" of all members in both the
Houbc and the Senate for any tax increase. [nFNl'641 t iB, of course, uncertain what effect an
amendment would have on municipal finances, but it undoubtedly could threaten a city's ability to
survive recessionary times.

Other possible causes ofdefault are negligent or fraudulent mismanagement by the governing body
or by particular officials. [FN165J This can include such thinga aa m_comEetent budgeting, imprudent
investments and even misuse of funds for political or personal gain. [FN166] The Orange County
[FN167] case in California is demonstrative, where risky invest.aenta, inspired in part by effortB to
offset the effects of Proposition 13, led to bankruptcy. fFNI681

Orange_Cour_m{ is apparently not the last major American urban entity to face a fiscal crisis brought
on by financia mlsmanagement. On November 26, 1996, Miami, Florida, Mayor Joe Carollo
requésted the governor to declare a "financial emergency* in Miami, as a first step toward gainin
major state assistance for the city. fFN169] Earlier in the year, both the CW finance manager an
CI'[¥ manager were forced to remgn aa the result of a corruption scandal. (FN160] The budget short-
fall ie estimated to he at lenrt $68 million, and aa an immediate result, Miami's bond ratings have
dr(’ﬂ)ed precipitously, makm% it difficult for the city to work its way out of debt through bond sales.
[FN16U One idea to resolve the crisis includes abolishing the Miami city government, and absorbing
it into surrounding Dade County. IFN162]

Yet another preciP_itating cause for default, large liability judgments, is particularly applicable to
genera] municipalities (asoggosed to special purpose districts). fFN 1631 Imagine the predion- mcnt a
rural school district or a *3039 small town would face with a judgment equal to or greater than its
total budgzet for an entire year if, for instance, a school bus or a town truck struck 8 car nnd
permanently injured the car'driver. It is inconceivable that the taxpayers of a poor, rural area could
shoulder such a debt and keep the schools or the town operating as usual. (FN1641 In fact, a number
of municipalities have already hbeen pushed into bankruptcy by large tort judgments nnd
environmental claims. [FN166[]< Furthermore, environmental cluims under CERCLA g[FN166] are
steadily increasing and are li eIY. to threaten mumcipali- ties, the owners of many former and
current industrial sites, long into tlie future. [FN167]
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VI. ATime for State Action

In light of th_e_PerpetuaI need for municipal debt financing and tlie myriad of potential threats to
financial eabili Y access to tlie bankruptcy courts continues to be a matter "worthy of careful
scrutiny by the states. Now that Congress has made specific authorisation the law, each state must
evaluate to what extent a municipality within .if borders may have access to such a remedy. It is no
Ionger_enough to leave it to the bankruptcy court to analyze state law, searching for state
authorization for subdivisions to enter into bankruptcy.

States have begun tlie procesR of evaluating their statutory schemes to determine what their
position on municipal bankrugtcy will be. Misaouri, for instance, has enacted straightforward
enablmgK Ieglslatlon followmg the adoption of the 1994 Bankruptcy Reform Act, with its revision of
section *1020 109(cX2). [FN1681 Tliis is a shite which has had aame experience in recent years with
municipal bankruBtcy filings. (FN1691 Evidently, Missouri found compelling value in the bankruptcy
process, and has chosen to keep the option available to its political subdivisions.

llinois is also poised to consider enabling Iegis_lation. [FN170] The Hlinois State Bar Association
has heen studrlng the matter since 1994, and its proposed enabling Iey%lslatlon iIs expected to he
considered by the llinois General As_sembiy during the 1996-97 term. [FN171] If enacted, authority
to file Chapter 9 would be added to tlie general powers of state municipalities, a far broader measure
than the prc-Bent [llinois provision allowing the financial planning and supervision committee to
recommend filing. [FN172)

*1021 California, on tlie other hand, which has consistently authorized municipal bankruptcy, has
contemplated restrictions on authority to file Chapter 9. |F I73f]|n the wake of the Oranﬁ_e Coun ty
bankruptcy filing, [FN174&a bill was introduced into the California State Assembly which would
drastically alter access to Chapter 9 for California muniripalitiee. [FN176] The bill required specific
authorization by the legislature for each Chapter 9 fLhr.g, and required the municipality's debt
ad&ustment plan to be submitted to the legislature before submission to the bankruptcy court
F 176]CThe amended statute contained language which purﬂorted_t_o preserve specific authorization

e;)olltlcal process may verr well make
| At least for tlie Fresen , California
| was rejected in

to be a Chapter 9 debtor, but delay and conflict inherent in t
access to Chapter 9 unavailable when it is most needed. [FN17 ) _
municipalities *1022 remain able to become Chapter 9 debtors, since the bi
committee. fEN178]

Perhaps other states are studying the matter and considering apf_roprlate legislation. Evidence
exists as well that sore States are unaware 0f the cnange N SeCtiON 109(cX2%, cr have not yer
considered what anroach to take under tlie amended statute. IFN179] In any event, the
inconsistency of stale statutes for dealing with municipal bankruptcy, or the lack of an}é statutory
framework, "is_confusing-for the bond market, for municipal authorities und_for ankru(s)tcy
practitioners. Some consistency is needed to end this confusion, nnd that consistency could be
attained through the development and adoption of uniform laws.

One of the t .mary criticisms of bankruptcy law concerns uniformity of the Law within the meaning
of the Bankruptcy Clause. (FN180) Because widely divergent slate fawR are so thorou’%hlg/ entwined
with the federal Bankruptcy Code, uniformity is far from evident in this context. [FN 181] But the
Supreme Court, in Hanover National Bonk v. Moyses, [FN182] determined that only "geographical
uniformity" and not "personal uniformity* is required by the Constitution. fFNI 83]|Debtors within a
slate mast be treated equally, but there is no requirement for the states to deal uniformly with
debtors. EFN1841 Adoption of uniform laws for managing municipal insolvency might leave
considerable divergence between states, but would increase uniformity in a broad sense, reducing
confusion for those who deal with municipal finances.
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Suite insolvency laws are sometimes nrcured ofuctunllé being bankru th law, nnd thus preempted
by Congress exercising its Power under tlie Bankruptcy Clause. rFNI86fC earyl\?l, section 903 [FN186]
binil8 state action short of what is available in bnnkruptcy court. However, New Jersey's statutory
scheme for adjustment or composition of claims of creditors is still good law, and recomposition plana
in other states like Pennsylvania, *1023 Michigan and Illinois have not boon agmﬂcantlg
challenged. fENI87] State-based plans, with a last resort of filing in federal couil under Chapter 9,
probably would survive constitutional chal-lcnge. fFN188)

Some commentators have suggested expanding the powers of the bnnkruptcy courts under Chapter
9, granting the court broad powers to rearganize, sell city Froperty and raise taxes. [FN189] Simi-lar
provisions are available to the court under Chapter 11 of the Bankruptcy Code fFNI9%] to "BB-sist in
the reorganization of businesses. Making Chapter 9 more like Cliapter 11 would permit the
bankruptcy court to actively and aggressively restore tlie financial stability of an insolvent
municipality. fEN191]

However, in today's political climate favorin%_ the down sizing of federal government, block grants
to states, and the reduction of federal regulations, such proposals are likely "dead on arrival" at
Congress. Moreover, Congreos did not change Chapter 9 in the 1994 revisions, it onlh/ changed access
to it by amending section 109(cX2). Thus, Congress continues to stand behind the provisions in
Chapter 9, but it intends for states to actively decide to what extent their political subdivisions can
take advantage ofit. fFN192]

It has also been advocated that states should be given power to displace federal municipal
bankruptcy law with state municipal bankruptcy law. fEN193] Such a move would require repealing
section 903, thus_revwm? the state bankruptc?]/ precedent as enunciated in Faitoute lron & Steel.
1FN1941 This action would also be a drastic change from the existing system, and might rekindle
arguments about the Contracts Clause nnd Bankruptcy Clause conflict. {_FN195] In nddi- tion, new
arguments are likely to arise over conflict with full faith and credit for neighboring states'
bankruptcy decisions. [FN196] Finally, it might necessitate dual federal and state syr*®mB, in order
]tco agcgco]mmodate states without their own hankruptcy system-a potentially costly alterna-tive.
FN397

As previously suggested, a preferable improvement to the current system would be the development
of uniform laws for state manage ment of *1024 municipal financial problems, which the states could
adopt in their entirety, or with modifica- tions. fFN19_8FThe existing Chapter 9 process, while limited
in tlie scope of its powers, has been effective, particularly in assisting Bpecial districts. [FN1991
Chapter 9 should remain available to tlwse states that wish'to utilize it, as a last resort in tlie event
all other efforts to resolve the entity's problems fail.

A number of states have extremely comprehensive statutory plans aIreadh/ in place, winch would
serve as excellent models for uniform lows. rEN200] As a first step, states should consider requiring
balanced buddgets for their subdivisions. This wall not cure already existing deficits, but will require
discipline and push municipalities toward finding solutions. [FN201] In the event the entity can-not
solve its financial problems by itself, the uniform Law framework should be available to direct the
municipal authorities toward a polution. A skeletal framework of what Rhould be included in the
uniform laws follows:

1. Defmitions what entities are included, what officials locally ~nd on the state level arc
responsible, and what kinds and uraounts ofdebts ore covered. o

. Preliminary review-specific authority to a particular person (state treasurer, tax commissioner,
governor) or agency to make a preliminary review of the fiscal problems; also, a list of events which
will trigger the initial review, what persons can ini Hate; standards for further action.
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3. Financial oversight authority/commission-at lens' ° team of mate officials and others with
professional financial expertise appointed with power to do any or all of tlie following: appoint a paid
temporary innnnger, analyze tiro budget, recommend new revenue sources, n‘commend budget cutB,
recommend the sole of municipal property/assets, issue bonds for the benefit of tlie entit
(accompanied by standards and goals for the munici-pality to comply with before receiving fundsi/,
authorize filing of Chapter 9, do long- term financial planning, negotiate for a state loan or grant,
review and renegotiate labor contracts, and recommend dissolution.

1025 4. Procedure to end state ovcrsightwho decides and what standards must be met. [FN2021

VU. Conclusion _ o o

Municipal bankruptcy remains a controversial issue. However, the lack of revision to Chapter 9
provisions, combined with the change to section 109(c)(2) in tlie 1994 Bankruptcy Reform Act,
Indicates xhot Congress iB reaso_n_ablly satisfied with Chapter 9, but now expects stutcs to indicate to
what extent they will allow political subdivisions to take advantage of thnt process. The states have
adopted a wide range of apProachejs to municipal insolvency, resulting in confusion in the bond
market nnd lack of direction for municipal authorities and financial planners. Municipal finances are
threatened from multiple directions and states have a responsibility to give guidance to their
political subdivisions. _ S

The time is ripe for the development of uniform lowa for the management of municipal insolvency.
If adopted by the states, clarity und stability would be attached to a historically murky area of the
law. The bond market would liave an improved measure of the security attached to municipal bonds.
Chapter 9 should remain as a viable ultimate alternative, but careful state supervision and a
uniform approach may eliminate its need in the future. *1026 Page 1 Appendix-Cover Letter

(Address)
October
(Name)
(Title)
(Agency)
(Address)

Dear (Name):
_ 1am(a thir)d year law student at Ohio Northern University Co_llegie of Law. 1am involved in nn
independent-study research and writing project concerning municipal bankruptcies under Chapter 9
of the Bankruptcy Code. The primary focus of the project concerns ucccss to Chapter 9 since
enactment of the 1994 Bankruptcz Code Amendments. _ _

As you may know, access to Cliaptcr 9 under 11 U.S.C. section 109 (c) has always been quite
narrow and deferential to state control. However, before the 1994 amendments a municipality could
bo a debtor in a Chapter 9 case if “generally authorized" by state law to be a Chapter 9 debtor. The
ma%on_ty of courts liberally interpreted this section by ruling a municipality eligible if generally
authorized to conduct and transact business and enter into contracts under state law. There may
liave been some Chapter 9 cases in (State) undertaken through this interpretation of the statute.

Section 109 fcX2) was amended in 1994 to require that a municipality must be "specifically
authorized" to be a dehbtor in a Cliapter 9 case. Part of my article will be a survey of all 60 states,
including the various approaches applied by tlie states to Choi ‘er 9. Because | cannot find enabling
legislation in your state, or because what appears to be enabling legislation is not entirely clear, |
am requesting further information.

Please take a few minutes to complete the enclosed survey form. 1have enclosed a self-addressed,
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Flumped envelope to facilitate return. Copies of any revelant documents may be attached if you so
deire. Thank You in advance for your assistance. _ , ,
1 know that your office is extremely busy, but | am under considerable time restraint. Please

attempt to_proviso answers as soon as feasible, so that 1 muy irrlude relinble information about
your state in my article, | will gbidly provide you with information which | have collectedoncr the

article has been completed. Thank you again

Sincerely,

Daniel .7. Freyburg

Enclosures

*1027 Page 2 Appendix-Survey Form

1. Pleaac identify your state.

2. 1s there enabling legislation currently in effect in your state? Yes  No__
21f50, please identify Htatue.

3. Is there any enabling legislation pending or otherwise being considered by your state legislature?
Yes No__

If s0, please identify House or Senate Bill number.

4. Ifthere is no legislation either in effect or ponding, how would your state handle a request by a
municipality for penniasion to file bankruptcy?

6. Is there a specific aguncy, commission, or other person or persons to whom such a request would
be referred for evaluation and/or approval? Yes  No__

Ifyes, please identify by title.
Ifyes, what role would Fuch agency, commission, personfs) play?

Please provide any other information concerning Chapter 9 as applied in your state which might be
helpful to a bankruptcy practitioner in your state.

Preparer:

Phone:
FN1. Charles Jordan Tabh, The History of the Bankruptcy Laws in the United States, 3 Am.
Bankr. Inst. L. Kev. 6,12-24 (1995); Michael W, McConnell & Bandal C. Picker, When Cities
gé)(?[%g A Conceptual Introduction lo Municipal Bankruptcy, 60 U. Chi. L. Rev. 426, 460-

FN2.U.S. Const, amend. X. "Hie enumeration in the Constitution, of certain rights, shall not
be construed to deny or disparage- others retained by the people.” Id.

FN3. U.S. Const, art. I, § 8, cl. 4. The Congiess shall have the power "[t]o establish. . .
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uniform laws on the Fuhject of bankruptcies throughout the United States.” 3d

FN4. See discussion infra, Part D nnd DU, nnd accompanying notes.

FNE. Carry Winograd, San Jose Revisited: A Proposal for Negotiated Modification of Puhlic
Sector Bargaining Agreements Rejected under Chapter 9 of the Bankruptcy Code, 37
Hastings L.J. 231, 288 (1985). In municipal bankruptcies, unlike thase under other chapters
of the code, the court has little authority over the dolrtor's affairs. Id. The court may not
interfere with property and revenues, nor with politicnl or governmental powers. Id,

FN6.11 US.C. 55 101-1330(1994).
FN7. See Part EOinfra.

FN8.11 U.S.C. 55 901-946(1994).

FN9. Pub. L. No. 103-394, 108 Stat. 410G (codified as amended in scattered sections of 11
US.C).

FN10.11 U.S.C. 5 109(cX2X1994).

FN11. 5 109(cX2) (emphasis added). The italicized words are new language replacing the
former "generally authorized" language.

FN12.11 US.C. 5 109(CX2) (1989).

FN13. 6 "William L. Collier, Collier on Bnnkruptcy 900.LH11) 900-23 Gawrence P. King ed.,
15th ed. 1991).

FN14. Act of May 24,1934, ch. 657, 50 Stat. 653 (1937).
FN15. Bankruptcy Act, ch. 541, 30 Stat 544 (1898) (repealed 1978).
FN16. 298 U.S. 513(1936).

FN17. 1d. In Ashton, a Texas water improvement district filed a bankruptcy petition under
the new Act, seeking to adjust ita bond indebtedness. Id. at 523. The district court dismissed
the petition for lack of jurisdiction, finding that 'petitioner is a mere agency or
instrumentality of the state.. . . The bonds are contracts of the state, executed through this
agency, and secured by taxeB levied upon locul property. Congress lacks power to authorize a
federal court to readjust obligations." Id. at 524. The decision was 54, with Justice
McReynolds delivering the msyority opinion, dissent by Justice Cardoza, joined by Chief
Justice Hughes, Justice Brandeis, and Justice Stone. Id. at 613,

FN18. Id. at 531. The Court stated, "1/ obligations of states or their political subdivisions may
be subjected to the interference here attempted, they are nolonger free to manage their own
affairs; the will of Congress prevails over them. . . the sovereignty of the state. . . does not
exist." Id. (citing Fanners' & Mechanics' Sav. Bunk v. Minnesota, 232 U.S. 516, 626 (1914);
McCulloch v. Muryland, 17 U.S. (4 Wheat.) 316, 430 (1819)). The Court continued by citing
tlie Contracts Clouse (U.S. Const art. I, § 10), noting that states cannot pass statutes which
impair contracts in any form including bankruptcy, nor could Congress enact any statute
which might impair contracts. Id. "Neither consent nor submis-sion by the rtates can enlarge
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the powers of CongreBa; nwne can exist except thoBe which are granted.” Id. (citing United
States v. Butler, 297 U.S: 1, 66 (1936)).

FN19. Municipal Bankruptcy Act, 60 Stat. 663 (1937).

FN20. 50 Stat. at 653. The 1937 Act: (1) prohibited interference with fiscal or governmental
matters of municipalities; (2) limited the protection of bankruptcy to the taxing agency; (3)
barred involuntary proceedings; (4) forbade judicial control or jurisdiction over property and
revenues necesBary for easential services; nnd (5) prohibited impairment of contractual
obligations by states. James E. Spiotto, Introduction to Municipal Bankruptcy, 378 PLT/Real
611,614 (Jan.-Feb. 1992).

FN21. United States v. Bekins, 304 U.S. 27 (1938).

FN22. Winograd, supra note 5, ot 272-73 (citing Note, Municipal Bankruptcy, the Tenth
Amendment and tlie New Federalism, 89 Harv. L. Rev. 1871(1976) [hereinafter Notch. In
Bekins, the Court did not expressly rely upon the changes in the law to distinguish Ashton.
Winograd, supra note 5, at 272. Instead, Chief Justice Jughea compared the consensual
nature of bankruptcy to the consensual arrangement between federal nnd state government
in social security and unemployment jaw, concluding that the voluntary nature of the
proceeding prevented interference with state sovereignty. Winograd, supra note 6, at 272. See
Bekins, 304 U.S. ot 27. Tlie Chief Justice was joined by Justices Branded, Stone, Roberts,
Reed, and Black, with Justices McReynolds and Butler dissenting and Justice Cardoio not
participating. Belun6, 304 U.S. at 45, 54. The Ashton majority was depleted by the
retirements of Justices Sutherland and VanDevanter, and by Justice Roberts switching sides.
Note, supra, at 1897 n.169. The dissenters in Arhton were bolstered by the appointments of
Justices Black and Reed. Note, supra, at 1897 n.169.

FN23. Jonathan J. Spitz, Federalism, States, end the Power to Regulate Municipal
Bankruptcies: Who May Be A Debtor Under Section 109\c), 9 Bankr. Dev. J. 621, 623 (1993).
Of particular interest is the addition in 1946 of § B3D partially reversing the Supreme
Court's holding in Faitoute Iron & Steel Co. v. Asbury Park, 316 U.S. 502 (1942) (upholding
New Jersey law allowing municipalities to recompose debt over objections by creditors). Spitz,
supra, at 623. See discussion and notes infra, Part IV.

FN24. Spitz, supra note 23, at 624.

FN26. Winograd, supra note 6, at 273.

FN26. Winograd, supra note 6, at 273.

FN27. Act of Apr. 8, 1976, Pub. L. No. 94-260, 90 Stat. 315 (codified in scattered sections of
11 US.C). These revisions were later enacted in the Bankruptcy Reform Act of 1978, R\ib. L.
No. 95-598, 92 Stat. 2549 (codified at 11 U.S.C. 8§88 101-1326 (1982) and scattered sections of
U.S.C.). See hlboSpitz, supra note 23, at 624-26.

FN28. Act of Apr. 8, 1976, Pub. L. No. 94-260, §82(b)(2), 90 Stat. 316 (1976) (codified at 11
US.C. §402 (1962)); see 11 U.S.C. 8 364(0)- (0) (incorporated by 11 U.S.C. § 901(a) (1982)
after 1978).

FN29. Ad of Apr. 8, 1976, Pub. L. No. 94-260, §82(b)(1), 90 Stat. 315 (1976) (codified at 11
US.C. §402 (1982)); see 31 U.S.C. § 365 (incorporated by 11 U.S.C. § 901(a) (1982) after
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3978).
FN30. Winograd, supra note 6, at 276-76.
FN31. Winograd, supra note 5, at 275-76 n,204.

FN32.11 U.S.C. 5109cX3)-5) (1994). The statute reads:

An entity may be adebtor under chapter 9 of this title if and only if such entity-

(1) is amunicipality;

(2) B specifically authorized, in its capacity as amunicipality or by name, to be adebtor
under mich chapter by Etste law, or by a governmentalofficer or organiza-tion empowered by
State law to authorize such entity to be n debtor under such chapter,

(3 is insolvent;

(4) desires tn effect a plan to adjust such debts; and

(5) (A) Iras obtained the agreement of creditors holding at least a majority in amount of the
claims of each dass that Fuch entity intends to impair under a plan in a case under such
chapter, (B) has negotiated in good faith with creditors and has failed to obtain the
agreement of creditors holding at least a majority in amount of the claimB of each daaB that
such entity intends to impair under a plan in a cuse under such chapter, (C) is unable to
negotiate with creditors because such negotiation is impracticable; or () reaaonably believes
that a creditor may attempt to obtain a transfer that is avoiduble under section 547 of this
title.

5 109(cXIVb).

FN33. 5 109(c)(1).
FN34. § 101(40).

FN35. 9 109(cX2). As noted in the Introduction to Iliis comment, this section was changed to
the present language in the 1994 Amendments. The states' current approaches to this
requirement iBthe focuB of this comment, and will be addressed further infra.

FN36. 8§ 1090)(3.
FN37. § 101(32XCXi)ii).

FN38. Spitz, supra note 23, at 628. A good statement to this effect iBmode in In re Pleasant
View Util. Dist., 24 BR 632,639 n.6 (Bankr. M.D. Tenn. 1982):

The creditor intimates that the debtor could possibly receive more cash flow and thereby
reduce its debt by increasing tlie rates charged to its customers. ... In any event, the mere
contingency that tlie District could improve its financial situation by increasing itB rates does
not alter the fact that at the present time tlie District cannot meet its debts asthey mature.
Id. Butin In re City of Bridgeport, 129 B.R. 332 (Bnnkr. D. Conn. 1991), the judge dismissed
the case for failing to moet the insolvency requirement, primarily because more credit was
available to the city. Id. at 337-39.

FN39.11 US.C. 9109(CX4) (1994).

FN40. Eric S. Pommcr & Marc M. Friedman, Municipal Bnnkruptcy and Its Effect on
(kivenunent Contractors, 25 Pub. Cont. L.J. 249, 264 (199G).

FN41. S100Q)G)A)-
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FN42. 5109(CX6XB).
FN43. 9 109(CX8XC0).
FN44. 9 109(cXGXD); 5647.

FN46. Eric W. Lam, Municipal Bnnkruptcy: The Prohlcm with Chapter 9 Eligibility-A
Proposal to Amend 31 U.S.C. § 309 (cX2) (1988), 22 Ariz. . L.J. 625, 631-32 (Fall 1990).

FN46. Id. at 631 (citing B.R. 8200, 96th Cong., 9 109(c) (1977)reprinted inLegislative
History of Bankr. L. Ed. (Law. Co-0p.) §82:24, at 619 (1979)).

FN47. Act of Apr. 8,1976, Pub. L. No. 94-260,90 Stat. 315, 317 (codified ot 11U.S.C. 9 401-
418 (Supp. 1976)).

FN48. Lam, supra note 46, at 631 (citing H.R. Rep. No. 95595, at 319, reprinted in
Legislative History of Bankr. L. Ed. (Law. Co-0p.) §82:35, at 326 (1979)).

FN49. Lam, supra note 45, at 631 (citing S 2266, 96th Cong. 9 906(1978), reprinted in
Legislative Hiatory of Bankr. L. Ed. (Law. Co-0p.) 983:31, at 610 (1979)).

FN60. Lam, supra note 45, at 631-32. Lam notes that neither tlie House nor Senate debates
and remarks explain why this language was chosen over the more restrictive House version.
Lara, supra note 45, at 631-32. Nor was there any guidance in the Legislative History or the
Code as to how courts were to interpret “generally authorized." Lam, supra note 45, at 631-
22

FN61. Act of Apr. 8,1976, Pub. L. No. 94-260,90 Stat. 315, 317 (codified at 11 U.S.C. 8 401-
418 (Supp. 1976)).

FN52. David S Kupetz, Municipal Debt Adjustment Under the Bankruptcy Code, 27 Urb.
Law. 531,638 n.21 (1995).

FN53. For cases broadly construing 11 U.S.C. 9 109(cX2) prior to the 1994 Amendments, see:
In rc Sullivan County Regional Refuse Disposal District, 165 B.R. 60, 78 (Bankr. D. N.H.
1994)(*IG]enerally authorized' lunguage in 11 U.S.C. 510%cX2) should be broadly construed
to provide municipalities maximum aoccess to Chapter 9 within the constitutional limitations
of the Tenth Amendment.”); In re City of Bridgeport, 128 B.R. 688, 696 (Bankr. D. Conn.
1991) ("generally authorized' should be given a brood construction); In re Villages ot Castle
Rock Dist. No. 4, 145 B.R. 76, 82 (Bunkr. D. Colo. 1990) (‘rBlroad general powers arc
sufficient to constitute general authorization for a dmpter 9 filing."); In re Greene County
nosp., 59 BR 388, 391 (Bankr. S. D. Miss. 1986) ("[Sjiatutes. . . which grant an entity the
general power to control its existence, operation and financial affairs, are a sufficient state
authorization in spite of the lack of express language authorizing the entity to proceed in
bankruptcy."); In re City of Wellston, 43 B.R. 348, 360 (Bankr. E.D. Mo. 1984) (“[A]
municipality may be authorized to proceed as a debtor under Chapter 9, notwithstanding the
nl)6ence of a State statute specifically authorizing such action, if it can be shown that the
circumstances require actions wliich are otherwise permissible under a grant of general
authority in the State luw.*); In re Pleasant View Utility District, 24 B.R. 632, 636 (Bankr.
M.D. Tenn.1982) ("ITlhe term 'generally authorized' was intended to be given b broad
interpretation.*)
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FN116. Ropico, 426 F. Supp. at 983.
FN117, Winograd, supra note 6, at 307.
FN 118 Sec note 87 supra.

FN119. In Michigan, after preliminary review by the State Treasurer, the Governor appoints
the review team, which includes the treasurer as a member. Mich. Conp. Laws Ann. §
141.1213 (Wert 1992). In Pennsylvania, a complaint alleging severe fiscal distress must be
made to the Secretory of the Department of Internal Affairs. 63 Pa. Cons. Stat. Ann. 5 5671
(West 3972). That department then makes an evaluation of the financial circumstances faced
by the entity, and if the secretary determines a crisis exists, appoints a coordinator to create
and implement a resolution of the financial problems. 5 11701.221. In Ulinoia, a detailed
request fin assistance mast be made by the entity to the Governor, who makes apreliminary
review of the financial circumstances involved, then may appoint a commission. 50 111 Conp.
Stat. Ann 8§ 320/5(b) (West 1993). In Nevada, complaint is made to the Nevada Tax
Commission, which itself may take over management of the local government until the fiscal
criais lias been resolved. Nev. Rev. Stat 8354.675- .686 (Michie Supp. 1995).

FN120. Mich Comp. Laws. Ann. § 141.1222 West 1992); 63 Pa. Cons. Stat. Ann. & 6671
(West 1972) (repealed in part 1987, 63 Pa. Cons. Stat. Ann. 86571 (West Supp. 1996)); 63 Pa.
Cors. Slot. Ann. 8 11701.261, 12720211 (West Supp. 1996). Authority to be a debtor only
exists under the Pennsylvania statutes if granted by the Secretary of the Department of
Internal Affairs, through Ius appointed coordinator, with the additional approval of the
Governor in the case of larger (first-class) cities. Also, no filings under Chapter 9 will be
authorized under any circumstances so long as any bonds are outstanding. 74 Pa. Cons. Stat
Ann, 81773 and 63 (West Supp. 1996); Pa Cons. Stat. Ann. §12720.211 (West Supp. 1996).

IMN123. 60 HI. Cop. Stat. Ann. 8 320/9(b)(4) (West 1993).

"FN122. See Purt VI infra for a discussion of a pending move in lllinois to provide for specific
authorization ur.dei the state's general powers.

FN123. Nev. Rev. Stat. § 354.695 (Michie Supp. 199%). In fact, in Nevada, the local
government has no option hut to obey the solution plans of the tax commission, which is
becked by the state courts to force compliance. 8345.716.

FN324. Ga. Code Ann. § 36-80-6 (1993).

FN126. SeeKan. Stat. Ann. 88 10-1101 to 1116, §8 79-2938 to 2942 (1982) (cash only bBsis for
political subdivisions; limits on debt); Mass. Gen. Lows Ann. ch. 44:14 (Law. Co-op. 1993) (no
exemptions from liability to pay debts lawfully incurred).

FN126. Kan. Stat. Ann. § 30-1102 (1982).

FN127. 88 10-1113,10.1116.

FN128. Mess. Gen. Laws Ann. ch. 44 (Lnw. Co-op. 1993).

RN129. Seeid. ot ch 44:2t0 7.

FN130. Id.
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FN131. Id. nt ch. 44:19A.

FN132. Id.

FN133. Mass. Gen. Laws. Ann. ch. 44:19A (Law. Co-op. 1993). While the local taxing unit is
thus relieved from the burden of its immediate pioblem, the debts it cannot pay, the ordinary
flow of money from the state will end under this statutory framework. When state monoy
assumed available and used in planning a budget dries up, the municipality is still going to
be in serious financial trouble. Enough money for necessary government services is going to
be hard to find.

FN134. See note 69 supra.

FN135. Indiana, Mississippi, New Bampslure, Tennessee, Utah, and West Virginia, all states
without any current specific authorization, had filings between 1981 and 1994. Chapter 9
Revisited, Natalie R. Cohen, ed., Fiscal Stress Monitor, National Municipal Research 1-3
(Nov. 1994) (source of statistics:Administrative Office of the U.S. Courts) [hereinafter Fiscal
Stress Monitor]. At least in Mississippi (In re Greene County Hospital, 69 B.R. 388, 391
(Bankr. S.D. Miss. 1986)), Tennessee (In re Pleasant View Utility District, 24 B.R. 632, 633
39 (Bankr. M.D. Tenn. 1982)), and New Hampshire (In re Sullivan County Regional Refuse
Disposal Dist., 166 B.R. 60, 75 (D. N.H. 1994)), the bankruptcy court found a municipality
authorized tlirough tlie general powers granted to political subdivisions under the former
"generally authorized' language,

FN136. Fiscal Stress Monitor, supra note 135, at 3.

FN137. Spiotto |I, supra note 64, at 7.

FN138. Spiotto n, supra note 64, at 18,

FTU39. SpiottoI1, supra note 64, at 18

FN140. Spiotto IT, supra note 64, at 5

FN141. Spiotto U, supra note 64, at 5.

FN142. In re City of Bridgeport, 129 B.R. 332 (Bankr. D. Conn. 1991).

FN143. Id. For more information and analysis of the Bridgeport case, see generally Dorothy
A Brown, Fiscal Distress and Politics:The Bnnkruptcy Filing of Bridgeport as a Case Study
in Reclaiming Local Sovereignty, 11 Baiikr. Dev. J. 626 (1994-96); Rachael E. Schwartz, This
Way to the Egress. Should Bridgeport's Chapter 9 Filing Have Been Dismissed?, 66 Am.
Bankr. L.J. 103(1992).

FN144. Schwartz, supra note 143, at 106-07.

FN146. Spiotto H, supra note 64, ot6.

RN146. Cal. Const., art. XIILA, 51

FN147. Sec Spiotto 11, supra note 64, at 19.
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FN148. Sie Spiotto H, supra note 64, at 18.

FN149. See Spiotto D, supra note 64, at 19. Jaines E. Spiotto has mwitten and lectured on the
subject of municipal bankruptcy for the Practicing Low Institute. He contributed a chapter to
the treatise State and Local Government Debt Financing (Professor David Gelfand, ed.,
1993), and a book, James E. Spiotto, Defaulted Securities: A Prudent Indenture Trustee's
Guide (Am. Bankers Ass'n 1990).

FN160. Karen M. Paget, The Eninnced Budget Trap, Am. Prospect, Nov.-Dee. 1996, at 22.
States receive anywhere from one-fourth to one-third of their revenues from the federal
government. Id. at 26.

FN161. Id.

FNI52. Id. at 21-22.

FNI53. Id. at 25.

FN154. Id. Paget points out the difficulty a legislator from a large urbanized state might
have in convincing thase from more rural states to vote in favor of a general tax increase, the
bulk of which will go to aid tlie citizens of the larger state. Id.

FN155. Spiotto H, supra note 64, at 6.

FN156. Spiotto 11, supra note 64, at 6.

FNI57. In re County of Orange, 183 B.R. 594 (Banlcr. C.D. Cal. 19r 5.

FNI68. Id. at 601

FNI59. Will Lester, Reeling Miami Seeking State Aid, Plain Dealer, Nov. 28,1996, at A19.
FN160. Id.

FNI61. Id.

FN162. Id.

FN163. McConnell & Picker, supra note 1, at 470. "Special purpose districts" are entities
created for a specific, narrow public purpose, such as irrigation, water, nnd drainage. See
McConnell & Picker, supra note 1, at 470.

FN164. The suggested scenario is not entirely hypothetical. The author is aware ofjust such
a situation developing in Ohio. A rural school district is contemplating bankruptcy after
being liit with alar ge tort judgment from a bus crash. The state haa taken the position that
the schod district is not authorized to be a debtor under Chapter 9, despite the fact that the
district has no outstanding bonds, and a tax increase adequate to cover the judgment would
devastate taxpayers. The state offered to loan the money to the schoal district, but such a
loan would strap the taxpayers beyond their ability to pay just as surely as the judgment
itself. See Buchmanv. Board of Educ., 652 N.E.2d 962 (Ohio Sup. Ct. 1995).

FN165. McConnell & Picker, supra note 1, at 470-71. For example, Bay St.Louis, Mississippi
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suffered a $370,000judgment after a youth jumped off a municipal pier and broke hie neck;
South Tucson, Arizona was liit with a $3.6 million judgment after one police officer shot and
paralyzed another officer on the job; and Wapanucka, Oklahoma incurred a $112,000
judgment when ita water supply was fouled by an oil tanker crash. McConnell & Picker,
supra note 1, at 470-71 (citing Advisory Commission on Intergovernmental Relations,
Bankruptcies, Defaults, And Other Local Government Financial Emergencies 8 (1935)). All of
these municipalities ultimately filed bankruptcy petitions. McConnell & Picker, supra note 1,
at 470-71.

FN366. Comprehensive Environmental Response, Compensation, and Liability Act of 1980,
42 U.S.C. 55 9601-9675 (1989 & Supp. 1991).

FN167. McConnell & Picker, supra note 1, at 471
FN168. Mo. Ann. Stat, §427.100 (West Supp. 1997).

FN169. Missouri had four Chapter 9 filings between 1981 and 1994. Fiscal Stress Monitor,
supra note 135, Published opinions include:In re Chilhowee R-1V School Dist., 146 B.R. 981
(Bankr. W.D. Mo. 1992) (while plaintiff initially cluillenged schod district's authority to be a
debtor, challenge wsb later dropped and court assumed authority existed); In re City of
Wellston, 43 BR. 348 (Bankr. E.D. Mo. 1984) (court's analysis determined city wes
authorized to be adebtor under general powers granted by the state to municipalities).

FN170. Michael J. Chmiel, lllinois Authorization for Chapter 9 Bankniptcy on Horizon, 33
Dl. St. B. Assn. Sec. Loc. Gov't. L. 2 (Sept 199).

FN171. Id. The Commercial, Banking and Bankruptcy Law Section Council of the lllinois
State Bar Association (1SBA) did the initial study of this issue. Id. That group developed
proposed enabling legislation and referred it to the Local Government Law Section Council,
which voted to support the proposal. Id. The ISBA as a whole is expected to add its support
and push for adopting by the General Assembly. Id. The lllinois Township Attorneys
Association lias separately endorsed the proposal. Id.

FN172. Id. See also note 136 and accompanying text supra, for discussion of current law in
lllinois; the proposal calls for a new act under chapter 5-the "General Provisions" chapter of
the lllinois Compiled Statutes, to be designated: Bl. Comp. Stat. Ann 88 240/0 to 12. Chmiel,
supra note 170. The proposal follows:

Act 240. Bankruptcy Authorization Act

Section 240/0.0] Sliort title. Section 240/1, Purpose. Section 240/2. Authorization. Section
240/0.01. Short title. Section 240/0.01. Short title. 80.01. Sliort title. This Act may be cited
as the Bankruptcy Authorization Act.

Section 240/1. Purpose

8L Purpose. The Congress of the United States has enacted certain laws enabling financially
distressed persons to seek and obtain certain relief as set forth under Title 11 of the United States
Code. This relief includes certain relief for local government generally set forth under Chapter 9 of
said Title 11. And, whereaB, it is the public policy of this State to provide for the public health, safety
and welfare, and to provide assistance to units of local government in the formulation and
implementation of proper financial accounting procedures, budgeting and taxing practices, it is the
public policy of this State to support the reorganization of the financial affaire of a
politicalsubdivision of tliis State under the protection and procedures sot forth under Chapter 9 of
Title 11 of the United States Code.
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Section 240/2. Authorization.

52 Authorization. Tlie consent of tlus State ia hereby granted to, and all appropriate powera are
hereby confcned upon, any political subdivision organized under the lows of this State to institute
any appropriate action authorized by any act of Congress of the United States relating to bankruptcy
on the part of itself. Such political subdivisions ore specifically authorized in their respective
capacities to be debtors under Chapter 9 of Title 11 of the United States Code.

Chimel, supra note 170.

FN173. K-retz, aupra note B2, at 540 n.24.
FN174. In re County of Orangrz 183 B.R. 594 (Bankr. C.D. Cal. 199%5).

FN176. Kupetz, supra note 52, at 540 n.24 (citing G.A. 29,121 Leg., 2nd Extraordinary Sess.
(Cal. 19%)).

FN176. GA 29,1211 g., 2nd Extraordinary Sess. (Cal. 1995). The hil) text follows:

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS.SECTION 1
Section 53760 of the Government Code is amended to rcad:63760. _k(a)k44 Any
taxing agency or instrumentality -44 kmunicipalitykftof this e« State-

44  kstatekd4, as _kthat term iBk44defined in Section -81 of the act of

CongresB entitled 'An act to establish a uniform system of bankruptcy throughout the United
States," approved July 1, 1898, as amended-44 KIOI of Title 11 of the United States
CodekCC, Juvith specific statutory approval of the Legislature,kd0may file _ -the
petition mentioned in Section 83 of the act-44 kas a debtor under Chapter 9
(commencing with Section 901) of Title 11 of the United States Codekttand prosecute to
completion all proceedings permitted by  -Sections 81, 87, 83, and 84 of the act-
44 kthat chapterk44. kHowever, a plan for the adjustment of the municipality's

debts, as provided in Section 941 or Section 942 of Title 11 of the United States Code, shall be
submitted to the appropriate policy committee of the Legislature prior to being submitted to
.the United States Bankruptcy Court.k44 k(b) It is the intent of the Legislature that this
section specifically authorizes a municd- pality, subject to tlie requirement of legislative
approval specified in subdivision (a), to be a debtor under Chapter 9 (commencing with
Section 901) of Title 11 of the United States Code as required by Section 109 of that
title. k4t

Id.

FN377. Id.

FN178. Id.

FN179. Survey responses from Attorney General and Legislative Counsel offices in a number
of states indicate that the office is still assuming authority can bo found from general
municipal powers. A majoiity of the surveyed states without enabling statutes responded that
they do not know what the state's response would be if a municipality became insolvent and
wished to avail itself of Chapter 9. Some possibilities qualifiedly suggested by thoee
responding were dissolution of the entity and specific legislation for each entity. Survey
responses are on file with author.

FN180. Tabb, supra note 1, at 4847.

FN181. Tabb, supra note 1, at 4647.
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FN182. 186 U.S. 181 (1902).
FN183. Id. at 188.

FN184. Id. at 190.

FN185. Tabb, supra note 1, at 47-9,
FN186. 11 U.S.C. 5903(1994).

FN187. See Part IV and accompanying notes supra for discussion of the BtatuteB in these
StateB.

FN188. See generally Sp'otto H, supra note 64, at 23-24.

FN189. McConnell & Picber, supra note 1, at 472-81.

FN190. 11 US.C. §8 1101-1174(1994).

FN191. McConnell & Picber, supra note 1, at 472-81.

FN192. See generally Spiotto U, supra note 64, ot 22-24.

FN193. McConnell & Picber, supra note 1, at 479.

FN194. 316 U.S. 602(1942).

FN196. McConnell & Picber, supra note 1, at 480.

FN196. McConnell & Picber, supra note 1, at 480 n.226.

FN197. McConnell & Picber, supra note 1, at 481 n.22B.

FN198. Spiotto Il, supra note 64, at 23-24.

FN199. Spiotto |1, supra note 64, at 25. Ah an exBnple, in Colorado a few years back, a large
number of bondB were issued in anticipation of real eBtate development and the
accompanying taxes, which never occurred. Spiotto B, supra note e4, at 26. Chapter 9
procedures ultimately provided an equitable solution for both the creditors and the special
districts. Spiotto II, supra note 64, at 26. Sec In re City of Glo. Springs Spring Creeb Gen.
Improvement Dist., 187 B,R. s83 (Banbr. D. Colo. 1995); In re Wolf Creek VoBey Metro. Dist
No. IV, 138B.R. 610 (Bankr. D. Colo. 1992); In re Villages at Castle Rock Metro. Dist. No. 4,
146 B.R. 76 (Bankr. D. Colo. 1990).

FN200. See discussion, PartlV.C. Hupra

FN201.'Spiotto, supra note 20, at 25-26.

FN202. This suggested framework was created by combining statutory provisions of
Michigan (Midi. Comp. Laws Ann. & 141.1202-.1226) (West 1992), Pennsylvania (63 Pa.
Cons. Stat. Ann. 88 11701.201-.264) (West 1972), and niinois (60 111 Comp. Stat. Ann. §8 320/
6 to 19) (West 1992), as well as general provisions in other state statutes. See also Spiotto,
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pupra note 20, Bt 24-29.

END OF DOCUMENT
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in Re COPPER RIVER SCHOOL DISTRICT:

COLLECTIVE BARGAINING AND CHAPTER 9
MUNICIPAL BANKRUPTCY

W. Rfchard Fossey* and John M. SEDORt

B Introduction

Beginning in the late 1970s, a number of schodl districts found it
difficult to pay salary obligations under collective bargaining agree-
ments with their employees.1 Taxpayers' revolts, declining enroll-
ment, shrinking state reverues, or other forces beyond a schod
district’s control have often been responsible for this predicament.3

State law remedes for a schodl district unable to pay sdlaries
under its collective bargaining agreements arc often unclear and un-
certain. Two schod districts faced this problem by filing petitions
under chapter 9 of the United States Bankruptcy Code (“the Code™).3
Sn Jose Unified Schod District, a California schodl district, filed a
chapter 9 petition in 1983 and obtained court approval for rejecting its

Copyright © 1989 by Alaska Law Review
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1 See.e.g. Board of Educ. of Chicago v. Chicago Teachers Union Local I, 430
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union contracts.4 Subsequently, the schoal district settled with its un-
ions, and its bankruptcy proceedings were dismissed.5 Copper River
Schoal District, an Alaska school district, filed a chapter 9 petition in
1986/ Th April 1988, its reorganization plan wes approved by the
bankruptcy court.1 Under the reorganization plan, teachers' salaries
were significantly reduced." This article will discuss In re Copper
River School District and the legal implications of a chapter 9 petition
on a schod district's collective bargaining agreements,
I
II. Inre Copper River School District-. One School
D istrict's Experience w ith the United States
Bankruptcy Court

Caopper River Schoal District is located in central Alaska. The
district covers approximately 25,000 square miles and indudes
Whangell-St. Elias National Park. In 1985, the school district senved
about 500 schoal children at six schoal sites.0

During the 198586 schodl year. Copper River Schodl District's
average teacher salary wes the highest in the Sate of Alaska, 0 the
state which had the highest average teacher sdlaries in the nation.1l
For that school year, the average salary for a Copper River Schodl
District teacher wes $49,065.8 The school district estimated that
57.98% of its operating budget for the 198586 school year wert to

eachers  salaries. B
Under t?gecsurrent negotiated agreement with the schod district's
teachers' union, the schoal district's salary costs were scheduled to

4. tn re San Jose Unified School Dist., Nn. 583-02387-A (Bnnkr. N.D. Cal. filed

Juﬂe530Id.9 3e)e also Winograd, San Jose Revisited: A Proposalfor Negotiated M odifi-
cation of Public Sector Bargaining Agreements Rejected Under Chapter 9 o fthe Bank-

ruptcy Code. 37 Hastings L.J. 231, 233-34 (198fi).
6. InreCopperRiverSchool Dist, No. 3-864X1830 (Bankr.D. Alaska filedDec.

22. ]798@‘rder Confirming Chapter 9 Plan dated April 3, 1988, In re Copper River

School Dist.,, No. 3-86-00830 (Bankr. D. Alaska filed Dec. 22, 1986),
8. Consent Order Modifying Plan dated April 8 1988, and attached waiver

dated April 8, 1988, executed by Copper Valley Teachers' Association, In re Copper
River SchoolDist., No. 3-86-00830 (Bankr. D. Alaska filed Dec. 22, 1986).

9. Ala ka Dep't of Education, Alaska Education Directory 26 (1986)

(copy on,file at offices of AJaska LawReview)
10. Assodation of '&Iaska "Stool Boards, Alaska Teacher Salary
and BernefitsFy 1986 AK -1 (1986) (copy on file at offices of Alaska Law Review).
11. USA Today reported that Alaska teachers' salaries were 164% ofthe national

average. The newspaper did not report the year on which its statistics were based.

USAToday, Feb. 19, 1987, at BA.
12. " Adsodiation of Alasika Sthool Boards, supra note 10,

13. Copper Valley Views, Feb. 5, 1986.at | (copy on file at officesofAlaska Law

Review).
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increase for the following school year.4 Unless adjustments were
medk, the highest paid teacher in the Copper River School District for
the 198687 schod year would have cost the school district over
570,000 in salary, benefits, and extra-duty stipends for a nine-month
contract. 13

The Copper River Schodl District receives virtually all of its reve-
nues from the State of Alaska and has no authority to tax or issue
bonds.X Unfortunately, its revenues were nat sufficient to pay the ex-
traordinarily high salaries which its collective bargaining agreement
required. During the 1984-85 schodl year, the schod district had op-
erated with a deficiency of revenues over expenditures of approxi-
mately 5433,000.7 During the 198586 school year, the school
district's expenditures exceeded revenues by 5308,658. An emergency
appropriation from the Alaska Legislature offset that deficit.1

In July 1985, in response to sharply declining oil revenues, the
governor of Alaska cut state funding to all municipalities and school
districts by ten percent.D This development substantially increased
Copper River Schod District's severe financial problerrs.

On Septenrber 29, 1986, the schoadl district’'s accountants pre-
pared a cash-flow projection for the 198687 schod year. The ac-
countants projected that the schodl district would be completely out of
funds by April 1987 and would end Fiscal Year 1987 with a deficit of
5776,000/°

The Copper River Schod District's collective bargaining agree-
ment with its teachers was not due to expire until June 30, 1987/ In
Novermber 1985, the schodl district reopened negotiations with the
teachers’ union in an attempt to negotiate salaries downward for the

14. Nfgoated Agreement Between the Board of the Gopper Rver
Sthool District and the \alley Teaders Assodation, July |,
1984 - June 30. 1987 [hereinafter iated Agreement).

15. 1d.
16. Chapter 14 of the Alaska Statutes describes the stale's obligation to fund

Alaska school districts. Alaska Stat.§ 14.17.010-14.17.250 (1987 & Supp. 1988).

17. Gogoer Rver Sthool District. Combined Financial Statements
and Schedulles (June 30, 1985) (copy on file at offices of Alaska Law Review). To-
tal school district expenditure for Fiscal Year 1985 was 15,196,530. Id.

18. Accountants' report filed March 17, 1988, In re Copper River School District.
No. 3-86-00830 (Bankr. D. Alaska filed Dec. 22. 1938).

19. See Memorandum from Leiand L. Dishman. Superintendentof Copper River
School District to Copper River School District employees (July 22. 1986) (copy on
file at offices of Alaska Law Review).

20. Accountants' report, supra note 18.

21. Negotiated Agreement; supra note 14,
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1986-87 schoal year.2 Negotiations were unsuccessful. In July 1986,
the schodl district unilaterally cut all salaries by five percent below the
previous year's salaries.2 An advisory arbitrator subsequently en
dorsed these salary cuts for teachers. 24

The teachers' union filed a lawsuit in an effort to force the schod
district to submit salary cuts to binding arbitration.5 On Decermber
22, 1986, the Copper River Schod District filed a petition under chap-
ter 9 of the Bankruptcy Code in the United States bankruptcy court in
Anchorage, Alaska.2 This action automatically stayed all grievances
and litigation. The schoadl district, mearwhile, continued to pay sala-

ries at reduced levels.27

Prior to filing the petition in bankruptcy court, the schoal district
had considered a number of options to solve the financial crisis which
wes caused primarily by its high teachers' salary schedule. First, as
stated above, 2 it had reopened negoatiations in an effort to lower teach-
ers sdlaries. These negotiations were unsuccessful.® Second, it
sought and received a one-time emergency legislative appropriation
from the Alaska Legislature.2D That appropriation solved the 198586
budget deficit but did not address the underlying problem —  insuffi-
cient revenues to pay teachers' salaries under the collective bargaining

agreemer.

Next, the schodl district asked the Alaska Department of Educa-
tion whether schools could ke dosed early due to insufficient reve-
nue.” Not surprisingly, the schoadl district wes told that closing

22. See Letter from Leland L. Dishman, Superintendent ofCopper River School
District to the Copper Valley Teachers' Association (Nov. 27, 1985) (copy on file at

offices of Alaska LaNRevwew).

23. Memorandum, supra note 19
24. Copper River School District v. Copper Valley Teachers' Association (1986)

(Kienast, Arb.)
25. Copper Valley Teachers' Ass'n v. Copper River School Dist., 3ANSG14779

Civil (Super. Ct. Anchorage filed Nov. 25, 1986).
26. in re CopperRiver School Dist.. No. 3-86-00830 (Bankr. D. Alaska filed Dec.

22. 1986).
27. 11 U.S.C. § 362(a) (1982).

28. Letter, supra note 22.
29. It should benoted that the schoolsuperintendentfor the school district when

the chapter 9 petition was filed, Leland L. Dishman. was hired by the school board
after the school district’s financial crisis was apparent. Although in no way responsi-
ble for the school district's fiscal problems, he accepted the challenge of correcting
them. The superintendent's leadership was largely responsible for the school district's

financial recovery as described below. . .
30. Gogeer Rver School District, Fv [oré General Rurpose Finandcial

&ateletSHJune 30, 1986) (copy on file at offices of Alaska Law Review).

31. Telephone interview by Leland L. Dishman. Superintendentof Copper River
School District, with the Department of Education.
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schodls early wes not an option.2 Finally, the school district made
drastic budget cuts, including staff reductions which jeopardized its
efforts to obtain accreditation for its high schods by the Northwest
Accrediting Association.2 These budget cuts were not sufficient to
balance the schoadl district's budget.

Moreover, it appeared that | remedies outside the bankruptcy
court were uncertain at best. In Subway-Surfacc Supervisors v New
York Transit Authority... the New York Court of Appeals upheld the
right of New York City to modify collective bargaining obligations
during a fiscal crisis where the city established that the modification

senved an “important purpose” and wes "reasonable and ne
On the other hand, inSonoma County Organization of Public Emp|oy-
ees v County of Sonoma. 26 the California Supreme Court ruled that
legislation voiding cost of living increases for public enployees wes an
unconstitutional impairment of collective bargaining contracts. In
that case, the court stated that the state had failed adequately to estab-
lish that California's Proposition 13 constituted a financial
emergency.2/

Sorejurisdictions have ruled that a palitical entity’s salary obli-
gations may be set aside if requisite funds are not provided by the
political entity wilh the powers of appropriation."l Copper River
Schod District's crisis wes due in part to a unilateral ten percent de-
crease in revenues by the State of Alaska for Fiscal Year 1987.29 Nev-
ertheless, no Alaska case law or statute authorized the school district
unilaterally to cut salaries if the state cut funding to the school district.

The Copper River Schod District’s primary goal wes to provide
an education program to school children of the Copper Valley for the
198687 schoal year. Alaska law gave the schoal district no clear gui-
dance on how to proceed. Moreover, the schodl district wished to

32. Sec Letter from Steve Hole, Deputy CommissionerofEducation, to Leland L.
Dishman, Superintendent of Copper River School District (Jan. 28. 1987) (confirming
the school district's obligation to keep schools open) (copy on file at offices of Alaska
Law Review).

33. See Letter from Carl L. LaMarr, Chairman of Alaska Committee of the
Northwest Accrediting Association, to Leland L. Dishman, SuperintendentofCopper
River School District (Feb. 24, 1986) (copy on file at offices of Alaska Law Review).

34, 44 N.Y.2d 101. 375 N.E.2d 384, 404 N.Y.S.2d 323 (1978).

35. |d. at 110. 375 N.E.2d at 389, 404 N.Y.S.2d at 328 (quoting United States
Trust Co. v. New Jersey, 431 U.S. |, 25 (1977)).

36. 23 Cal. 3d 296. 591 P.2d I. 152 Cal. Rptr. 903 (1979).

37. |d at 313-14, 591 P.2d at 10. 152 Cal. Rptr, at 912-13.

3F. See.e.g. United Faculty of Florida v. Board of Regents. 365 So. 2d 1073 (Fla.
Dist. Ct. App. 1979).

39 Accountants' report, supra note 18.
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avoid costly litigation with an uncertain outcome and a lengthy ap-
pedls process. Chapter 9 appeared to be the schod district's best
option.
Copper River School District operated under the jurisdiction of
the United States bankruptcy court from Decermber 1986 until April
19884 At that time, a reorganization plan wes approved by the
bankrkuptcy court which permitted the schodl district to pay sdaries
a reduced levels.™ The reorganization plan included a stipulation by
the teachers that all litigation and grievances would be dismissed and
that no salary increases of any kind would ke required unless agreed to
in a new collective bargaining agreement.22 The schod district's bank-
ruptcy petition caused considerable furor. Memrbers of NEA-Alaska,
the state's largest teachers' union, picketed the federal bankruptcy
court on the day of a critical hearing, and a nurmber of local NEA-
Alaska dffiliates [took out advertisements in a state newspaper pro-
testing the schod district's action.Z88 Moreover, the teachers’ union
vigorously challenged, unsuccessfully, the schodl district's bankruptcy
petition at every turn. The teachers’ union wes the only creditor
group to challenge the schoal district's right to file the petition under

chapter 9.44
Nevertheless, the schoal district's decdision did not adversely affect
the quality of education. During the 198687 schod year, the first
year the schoal district wes in bankruptcy, the schod district’s stan-
dardized test soores rose significantly to be among the highest in the
state./6 By reallocating resources from salaries to other aress of the
schod budget, under the jurisdiction of the bankruptcy court, the

schod district's per pupil expenditures actually increased.4t

40. In re Copper River School Dist.,, No. 3-86-00830 (Bankr. D. Alaska filed Dec.

22. 1986).

41. Consent Order Modifying Plan, supra note 8 and Order Confirming Plan,
supra note 7.

42. W aiver, supra note 8.

43. Anchorage Daily News, May 26, 1987.

44, The chapter 9 petition filed by the San Jose Unified School District was also

vigorously opposed by the teachers' union. Asan indication ofthe extentofthe oppo
sition, the San Josi Unified School District pleading index alone is nine pages long. In
re San Jose Unified School Dist., No. 583-02387-A (Bankr. N.D. Cal. filed June 30,

1983).
45. Cogoer River Sthool District S.perirtendent's Report (M. 5.

1988) (copy on file at offices of Alaska Law Review).
School District,
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Legal Implications of a Chapter 9 Petition

1989j

In sore ways, achapter 9 petition is the municipal equivalent of
a private party’s petition to reorganize under chapter 11.of the United
States Bankruptcy Code.47 Reorganization, however, is the only op-
Mimm{)@ There are no provisions for liquidating a local

Nevertheless, there are important distinctions between
and chapter 1. First, all chapter 9 proceedings are voluntary.4 A
governmental entity may not be forced into a chapter 9 proceeding
involuntarily.3 Second, in chapter 9, only the debtor hes the power to

Wé\ &%ﬂ%@n plan.8L Third, no trustee is appointed in a

Finally, and perhaps most importantly, the bankruptcy court has
limited authority to interfere with the political responsibilities of a mu-
nicipality that has elected to reorganléetza%mder chapter 9 Section 904

of the United States Bankruptcy

Notwithstanding any power ofthe court, unless the debtor consents
or the plan so provides, the court may not, by any stay, order, or
decree, in the case or otherwise, interfere with—

(1) any ofthe political or governmental powers of the debtor;
(2) any of the property or revenues of the debtor; or

S 2 thte debtor’'s use or enjoyment of any income-producing
perty,5

This restriction is in direct contrast to the long shadow of control a
court's statutory authority casts over the right or a chapter 11 debtor
to operate while under the jurisdiction of the bankruptcy court.51
Thus, a schod board's authority to meke dedision;,, including deci-
sions to hire and fire staff members, to employ attorneys ami account-
ants, and to undertake any other governmental act, is undiminished by

m&@c&gmt the municipality is under the jurisdiction of the bank-

‘Under United States bankruptcy law, most school districts we .1d
qualify to avail themselves of chapter 9 protection. The Code only
permits insolvent municipalities to file a chapter 9 petition if they are

7 %[TﬂHar{% oS 88 901-946 (1982) wilhid. ss 11011174,

49, 10 88 3m, o21.

|d P21 Cf Id 303 (creditors have abilityto beginan involuntary chapter
7 0r chzrater§:ll proceedlng agalr(xst a private entlty)tyt begl v chap

s2. 1. § 0L (sections 1104 throu%h 1106 of the Bankruptcy Code regarding
truste&s ﬁe not incorporated into chapter

548eeeg il 5383
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generally authorized to he adebtor under state law.” "Municipality”
is defined broadly as a “ political subdivision or public agency or in-
strumentality of a State."% In several cases, bankruptcy courts have
held that a municipality’s broad grant of statutory authority under
state law provides sufficient state authorization for a municipality to
file for bankruptcy even though no specdific statute grants a municipal-
ity the power to file a chapter 9 petition.% A municipality's general
authority over its financial affairs is often sufficient state authorization
to allow the municipality the protection offered by the Bankruptcy
Code.5 For exanple, the Copper River Schod District's school
board, although given broad powers to manage and control the school
district, is not specifically authorized by state law to file a chapter 9
petition.® Nevertheless, the teachers' union's motion to dismiss the
schoal district's bankruptcy petition was denied.6)

Once under thejurisdiction of the bankruptcy court, aschoadl dis-
trict may alter its relationship with its public employees’ unions under
chapter 9. Municipal debtors are specifically granted the right to re-
ject executory contracts.6L An unexpired collective bargaining agree-
ment is an executory contract.&?

Prior to 1984, the standard a debtor must nmeet in order to have a
collective bargaining agreement rejected wes unclear. Rejection of ex-
ecutory contracts other than collective bargaining agreements wes
governed by the "business judgment” rule.&

Although collective bargaining agreements are considered execu-
tory contracts under section 365 of the Code, traditionally a standard
higher than the "businessjudgment” rule hes been used to determine
whether a collective bargaining agreement may be rejected.6t Some
controversy remained regarding the standard to ke applied, honever,

because of its significant reverberations throughout the management/
labor relationship. One line of reasoning required that the debtor

55. 1d. § 109(c).

56. 1d. § 101(29).
57. See. e.g.. Inre Pleasant View Util. Dist., 24 Bankr. 632 (M.D. Tenn. 1982),

58. In re Drainage Dist. No. 7, 21 F. Supp. 798, 805 (E.D. Ark. 1937).

59. Copper River School District is a regional education attendance area organ-
ized pursuant to title 14, chapter 8. of the Alaska Statutes. Alaska Stat.
§§ 14.08.010-14.08.011(1988). The powers and duties ofa regional school board are
listed in sections 14.08.101 and 14.08.111. Id §§ 14.08.101, 14.08.11! (1988).

60. Order signed July 27, 1987, In re Copper River School District, No. 3-86-
00830 (Bankr. D. Alaska filed Dec. 22, 1986).

61. 11 U.S.C. § 901 (1982).
62. NLRB v. Bildisco, 465 U.S. 513 (1984).

63. In reMinges. 602 F.2d 38 (2d Cir. 1979).
64. midlsco. 465 U.S.at523-74,
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show that economic callapse would ke virtually inevitable absert rejec-
tion of the contract.&® Alternatively, courts required only a showing
that the collective bargaining agreement was burdensome to the estate
and that the balance of equities wes in favor of rejection.@®
The United States Supreme Court affirmed a higher standard for
the rejection of a callective bargaining agreement in National Labor
Relations Beard v, Bildisco & Bildisco.11 The Court did not, however,
adopt the test urged by the labor union that in order to reject a collec-
tive bargaining contract, the debtor must demonstrate that the reor-
ganization would fail absert rejection of the contract.6' This is the
strict standard which had previously been adopted by the Second Cir-
cuit in Brotherhood of Raiway and Airline Clerks v REA BExpress.
Inc.X' Instead, the Court opted for a more lenient standard permitting
collective bargaining agreemernts to be rejected in bankruptcy proceed-
ings where the agreement is shown to burden the bankruptcy estate
and, after careful scrutiny, the equities are in favor of rejection of the
labor contract. 0 The equities to be considered are only those equities
which relate to the suooess of the reorganization. 7L The Court aso
enocouraged bankruptcy judges to insure themselves that “ reasonable
efforts to negatiate a voluntary modification have been mede nnd are
nat likely to produce a prompt and satisfactory solution." 2
The legislative history of the Code, as eqaressed by a 1978 United
Sates Senate Report, indicates that the power to reject a collective
bargaining agreement was included specifically to allow a municipal
debtor to deal with its collective bargaining agreemernts.
W ithin the definition of executory contracts arc collective bargain-
ing agreements between the city and its employees. Such contracts
may be rejected despite contrary State laws. Courts should readily
allow the rejection of such contracts where they are burdensome,
the rejection will aid the municipality’s reorganization and in con-
sideration ofthe equities ofeach case. On the last point, "(ejquities
in favorofthe city in chapter 9 will be farmorecompelling than the
equities in favor of the employer in chapter 11. Onerous employ-
ment obligations may prevent a city from balancing its budget for

some time. The prospect of an unbalanced budget may preclude

65. Brotherhood ofRailway, Airline and Steam Clerks v. REA Express, Inc.. 523
F.2d 164 (2d Cir.), cert, denied 423 U.S. 1017 (1975).

66. Shopmen's Union No. 455 v. Kevin Steel Prod., Inc., 519 F.2d 698 (2d Cir
1975); ne also In re Brada-Mtller Freight Sys., Inc., 702 F.2d 890 (I Ith Cir. 198.-.
NLRB v. Bildisco. 682 F.2d 72 (3d Cir. 1982),

67. 465 U.S. 513 (1984).

68. Id at 525.

69 523 F.2d 164, 167-69 (2d Cir.), cert, denied 423 U.S. 1017 (1975).

70. Bildisco. 475 U.S. at 525-26.

71. 1d. at 527.
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judicial confirmation of the plan. Unless the city can reject its labor
contracts, lack of funds may force cutbacks in police, fire, sanita-
tion. and welfare services, imposing hardships on many citizens. In
addition, because cities in the past have often seemed immune to the
constraint of "profitability” faced by private businesses, the wage

contracts may be relatively more oneroys, than those in the private

sector. EXecutory Contracts and Municipal Bankruptcy. ss vale

L.J. 957, 965 (1976) (footnote omitted). Rejection of the contracts

may require the municipalities to renegotiate such contracts by state

collective bargaining laws. It is intended that the power to reject

collective bargaining agreements will pre-empt state termination

provisions, but (lot state collective bargaining laws. Thus, a city

would not be required to maintain existing employm-nt terms dur-

ing the renegotiation period.74

Bildisco prompted Congress to adopt section 1113 of the Code as
part of the 1984 bankruptcy legislation.? Section 1113 modifies bath
the substantive standard and the procedure necessary to reject a col-
lective bargaining agreement. In order to reject the collectively bar-
gained contract, the debtor must first propose those modifications to
the union representative which are “ necessary to permit the reorgani-
zation of the debtor” and which treat all affected parties “fairly and
equitably.” 3 In addition, the court must find that the union refused
to propose modifications without good cause and that the balance of
the equities "clearly favors rejection."7’ This is a higher standard than
that st forth in Bildisco, but it probably does not rise to the econonic
survival standard required in Brotherhood of Railway. Airline and
Steam Clerks v REA BExpress, Inc.1l

Due to the location of section 1113 in the Bankruptcy Code, how-
ever, the statutory, standard of section 1113 does not apply to petitions
under chapter 9. The standard outlined in Bildisco, therefore, remains
good law with regard to proceedings under chapter 9.8 Thus, it ap-
pears that a municipal debtor hes an easier burden than a private
debtor when persuading a court to permit the rejection of a collective
bargaining agreement.

The law is not developed in this area. Prior to In re Copper River
Schooal District, only one schoal district utilized chapter 9 to reject col-
lective bargaining agreements. In 1983, the San Jose Unified Schod
District, a California schoal district with enroliment of approximately

142

73. S. REP. NO. 989, 95l Cong. 2d Sms. 112 (1978), reprinted in App. 3 L.

Kino, Collier on Bankruptcy s v at 112 (15t el 1988).
74, Pub. L. No. 98-353 (1984).
75. 11 U.S.C.A. § 1113(b)(8)(A) (Supp. 1988).

76. 1d. § 1113(c). )
77. see L. King, Collier on Bankruptoy § 365.03(1J (15th ed. 198R).
78. 1d.
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30.000 studerts, filed a chapter 9 petition.71 That school district's fi-
nancial crisis arose from an enrollment dedine, with a consequert re-
duction in_revenues, as well as property tax limits contained in
California Propaosition 13

Prior to filing its chanter 9 petition, an arbitrator had ordered the
San Jose Unified Schodl District to restore weges withheld when the
schoal board voted to defer a wage increase. The schodl district's fis-
ca impossibility defense wes rejected by the arbitrator. The bank-
ruptcy court granted the schoal district's request to reject its collective
bargaining agreements approximately two months after the schoal dis-
trict filed its chapter 9 petition. Nearly a year after the bankruptcy
petition wes filed, the schodl district reached a comprehensive settle-
ment with its unions, and (he bankruptcy proceedings were dismissed
prior to the approval of a reorganization plan.8

In contrast lo In re San Jose Unified Schoal District, the Copper
River Schodl District wes foimally discharged from bankruptcy in
April 1988 under a reorganization plan which reduced teachers' sdla-
res.&@ The teachers' union waived claims for higher salaries and ac-
cepted salary freezes and reductions during a hearing on the schoodl
district's motion to reject its collective bargaining agreement with the
teachers."1 The court indicated that absent the significant concessions
mede by the teachers' union, rejection of the collective bargaining
agreerment could have been appropriate.8} Further, the court noted
that the standards set forth in Bildisco would have been the test for
determining whether the collective bargaining agreement could have
been rgjected by the schoal district.& A reorganization plan wes then
approved which included the teachers’ union's waiver of salary daims
pending the execution of a new collective bargaining agreement and
the dismissal of all grievances and litigation, &

A tchool district considering chapter 9 as a vehide for adjusting
collective bargaining agreements should consider not only the legd
implications, but the political implications of such action as well.
Shortly after the Copper River Schodl District wes discharged from
bankruptcy, legislation wes introduced in the Alaska Legislature
prohibiting an Alaska regional school board from filing a petition esa

79. Winograd, supra noie 5 at 232.

& Cal, Gorst, at. XII-A

81. Winograd, supra note 5, at 237-99.
82 Order Confirming Plan, supra note 7, and Consent Order Modifying Plan.
supra note 8.

83. Waiver, supra note 8
14. Transcript of confirmation hearing on March 24, 1988, In re Copper River

School %St No. 3-86-00830 (Bankr. D. Alaska filed Dec. 22. 1986)

85.
86. Consent Order Modifying Plan, supra note 8.
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debtor under chapter 9 of the United Sates Bankruptcy Code."7 NEA-
Alaska listed bankruptcy restrictions as a legislative priority for the
1987 Alaska legislative session."™" The organization supported legisla-
tion requiring a school district declaring bankruptcy to be placed
under state receivership.rl

Although no legislation restricting a school district's right to file a
chapter 9 petition was passed by the Alaska Legislature,”0 the fact that
legislation was introduced and supported by Alaska's largest teachers’
organization is an indication of the political response which could take
place if a school district avails itself of the jurisdiction of a United
States bankruptcy court.

Indeed, there appears to be a growing trend toward state inter-
vention into the affairs of financially troubled school_ districts. Ac-
cording to a recent article in The Kmencan School Board Journal.
New Jersey, Texas, Kentucky, New Mexico, and West Virginia have
developed procedures for state intervention in local school districts.”
For example, Kentucky law permits the state superintendent for pub-
lic instruction, with the concurrence of the state board of education, to
intervene in the operations of an educational'y "deficient" school dis-
trict if it fails to implement nnd approve education improvement plans
adopted by the state.11

If a school district maintains a sound educational program and is
simply overwhelmed by economic factors beyond its control, state in-
tervention hardly seemsjustified. State intervention or takeover would
merely add an additional layer of bureaucracy by removing control of
the district to the state level. Such removal would thereby eliminate
the flexibility afforded by local control. Moreover, there is no indica-
tion that state control would be more effective than local school
boards in dealing with financial concerns. Thus, chapter 9, which al-
lows a school board to adjust its debts while maintaining local control
of the schools, is preferable to state takeover legislation in cases involv-

ing purely financial difficulties.

87. H.B. 562, 15th Leg., 2d Sess., 1988 Alaska Sess. Laws.
88. NEA-Atlaska, NEA-Aktivist | (Mar. 1987).

a U.—,H.B. 562, 15th Leg., 2d Sess., 198 A laska Sess. Laws.

90. H.B. 562 was sent to the House Health, Education and Social Services Com -
mittee. The Committee took no action with regard to the bill during the session.

91 Rececer, Jersey City Stands Firm Against ChargesofAcademic Bankruptcy. 21

Am. Sthool Boaro). 21 (Nov. 198,
92. Ky. Rev.stat Ann.§ 158.690(4) (Baldwin 1987). See also VW VA Gode
§ 18-2E-5 (1988) (pertaining tn West Virginia "takeover" legislation),
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Chapter 9 of the United States Bankruptcy Code is a reasonable
option for insolvent school districts to reorganize their financial af-
fairs. Federa bankruptcy law permits municipal debtors to reject bur-
densome collective bargaining agreements if necessary and stays
litigation and administrative proceedings which may hinder a schodl
district's reorganization. In the absence of clear state law remedes,

er 9.is an ive I or an insolvent schoal district to re-
8 salaries angr[%tanoe its .

A schod district should consider the political implications of re-
lief under chapter 9. Public enployees’ unions may attempt to dose
the door to bankruptcy court by supporting state legislation prohibit-
ing a schoal district from filing a chapter 9 petition or providing for
the takeover of a schoal district by the state if the school district does
take such action. Unless adequate state remedies are provided for re-
sponding to a school district’'s financial crisis, such developments
would be unfortunate. Local school boards, like private corporations
and individuals, should be afforded an opportunity to adjust their

debts under the United States Bankruptcy Code. To the extent chap-
ter 9 gives aschodl district the means to reorganize its financial affairs
and start afresh, the municipal bankruptcy statutes enhance and pro-
fegirdbe local control of schoal districts by popularly elected school
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BILL NO. HB239

Dept Affected: Natural Resources

Title: "An act relating to the Uniform Commercial BRU: Information/Data Management
Code...." Component:  Recorder's Office/lUCC

Sponsor: Rep. Murkowski

Requestor: H) L&C Component No. 802

Expenditures/Revenues (Thousands of Dallars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES Fr2001 Fy2002 FY2003 Fy2004 FY2005

PERSONAL SERVICES 0.0 0.0 0.0 0.0 Q0

TRAVEL 15 0.0 0.0 0.0 0.0

CONTRACTUAL 165 24.0 0.0 0.0 0.0

SUPPLIES 20 ~Uu 0.0 0.0 0.0

EQUIPMENT 6.0 0.0 0.0 0.0 "00

LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0

GRANTS & CLAIMS “Try 0.0 0.0 Qo 0.0

MISCELLANEOUS 0.0 0.0 0.0 ou 0.0

TOTAL OPERATING 26.0 24.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (1005) 0.0 (20.0) (16.0) (12.0) (9.0)

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 G-

1005 GF/Program Receipts 26.0 24.0 0.0 uu 0.0

1037 GF/Mental Health

Other (Specify Type)

TOTAL 26.0 24.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: S 0.0

POSITIONS

FULL-TIME 0 0 0 0 0

PART-TIME 0 0 0 0 0

TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

FY2006
0.0

ou
0.7
00
Q0
00

0.0

0.0
©.7)

0.0

0.0

o

[N

Under HB239, all UCC filings (except fixture filings, timber to be cut and as-extracted collateral) would be filed at the
central filing office. Local district offices would continue to accept filings on fixtures, timber to be cut and as-extracted
collateral, but all other filings would occur at the central office, simplifying the process immensely for filing officers and

secured lenders alike.

The declining revenues shown above represent the decrease attributable to the gradual elimination of dual filings over
the transitional period. Decreasing revenues are expected until all filings have transitioned to UCC Central,or lapsed.
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Continuation of fiscal note for: HB239

The initial anticipated increase in filings at UCC Central will be 30 to 40 percent per year, with a corresponding
decrease at the local district level. After the transition period, the UCC Central volume should stabilize at 150 to 167
percent of its current total. The overall decrease in revenues for the component as a result of the change in filing
office is expected to total 363.7 over the five year transition period. The component regularly generates between $1

and $2.5 million in excess of its operating budget annually.

With the expected 50 to 67 per cent increase in UCC Central filings under this bill (approximately 10,000 to 15,000
documents per year), the component estimates that an additional two to two and a half FTE staff would be required in
the UCC Central office to process the increased volume. This staffing would be handled via lateral transfers from the
larger recording district offices. Little impact would be seen at the remote office sites as they do not currently have
large volumes of UCC transactions under the current law. Because the component expects to utilize existing cross-
trained employees from larger recording offices to handle the increased filing volume at UCC Central, the fiscal note
does not request any new personal services funding to implement this bill. However because this code revision
would result in some major operational changes in the way UCC documents are processed, there are some
secondary costs, including programming costs, that have to be considered in the implementation phase.

In order to meet the July 1, 2001 target implementation date, some programming costs would be incurred to
implement usage of check digits as required by the bill, to establish a status code, to add a page count to UCC filings,
and to facilitate purging of lapsed and terminated filings. This cost is estimated at one month of labor at a cost of
$6,000 in programming time. This expense would need to be incurred during FYO1 in order to be ready for the July 1,
2001 target date. Other costs that would be required to implement this bill are related to staff training, user education
sessions, notifications to users regarding changes, additional equipment for UCC Central public access library, and
preparation and implementation of administrative rules and reporting mechanisms required under HB239. The

component estimates a total expense in this area of $20,000.

One of the goals of the revised UCC is to pave the way toward electronic filing and increased usage of technology in
the UCC systems throughout the country. The component has identified costs of 518,000 in information systems staff
time to work toward accepting UCC filings electronically, accept payment for such filings electronically and utilize the
national standard forms for electronic filings. An additional 56,000 in programming time (one man-month) may be
needed to update the UCC search programs to meet specifications expected to be included in the Model
Administrative Rules referenced in the bill. Because the Model Rules are not yet in a final format, it is unknown at this

time what their impact may be on existing programs.

ho239.xls
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Sponsor Statement

House Bill 239

Revised Uniform Commercial Code

Article 9 - Secured Transactions

Trillions of dollars of commercial and consumer credit arc granted each year in secured transactions
under Article 9 of the Uniform Commercial Code (UCC). UCC Article 9 - Secured Transactions,
provides a statutory framework that governs transactions in which a creditor takes a security interest
in specific property of a debtor, allowing the creditor to take the property in the event the debtor
defaults on the debt. Article 9 of the UCC has been adopted in every state and was last revised in
1972. Major revisions to Article 9 by the Uniform Law Commissioners were completed in 1998.

These revisions bring Article 9 into the 2T “Century.

There are many reasons Revised Article 9 should be adopted in Alaska:

Technology Paper-based transactions are giving way to electronic transactions and revised
Article 9 allows for this.

Volume Article 9 was first proposed in 1951 and was last updated in 1972. Since then, the
volume of commerce and credit has increased exponentially. The filing system revisions are
particularly necessary to meet the problem of increased volume.

New Collateral New kinds of property and transactions have been developed since Article 9
was last amended. The scope of Article 9 expands to keep up with these changes. Deposit
accounts, health insurance receivables, and commercial tort claims are examples of new

collateral.

Certainty of Perfection Uncertainties about where to perfect a security interest under the
original Article 9 are overcome in the revisions making the location of the debtor the place

where the creditor perfects the security interest.

New Liens Statutory, non-posscssory liens have proliferated since Article 9 was originally
approved. Such liens represent a risk for creditors, and a potential conflict with security interests
in collateral if there is no public notice of their existence. Article 9 includes certain statutory,



non-possessory liens for the purposes of providing public notice and setting priorities between
creditors.

Clarification of Rules Historically, courts have interpreted provisions of Article 9 in
conflicting ways. Some of their decisions have dealt with issues that were not explicitly addressed
in the original Article 9. This has resulted in an ambiguous application of some rules. The
revisions to Article 9 address and rectify the accrued ambiguities.

Simplified Filing A simplified and unified statewide filing system of finance statements to
perfect security interests replaces the original filing system, which allowed only certain local

filing.

Consumer Impact Revised Article 9 addresses consumer issues that were not considered in
the original Article 9 such as a specific disclosure of creditor’ deficiency rights and notice

requirements upon repossession.

Commitment to Uniformity Amendments to Article 9 have varied from state to state and
thus have created differences that have impaired interstate transactions. In an effort to
reestablish uniformity of the laws governing these transactions, the revisions address specific
types of secured transactions like oil and gas and agriculture.

States that have adopted Revised Article 9:

Arizona Nebraska
California Nevada
Maryland Texas
Montana

2000 Introductions:

Alaska Minnesota
Delaware Missouri
District of Columbia New Hampshire
Hawaii New Mexico
[llinois Oklahoma
Indiana South Carolina
Kansas Tennessee
Kentucky Vermont
Maine Virginia
Michigan Washington

Prepared by Amy Erickson, O ffice of Representative Lisa M nrkow ski (465-C584)
Lastupdated February 9,2000.
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CS FOR HOUSE BELL NO. 239(C )
INTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE -SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVE MURKOWSKI BY REQUEST
A BELL

FOR AN ACT ENTITLED
"An Act relating to the Uniform Commercial Code; relating to secured

transactions; amending Rule 79, Alaska Rules of Civil Procedure; and providing

for an effective date."

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Sectionl. AS 45.09 is repealed and reenacted to read:
Chapter 09. Secured Transactions.
Article 1. General Provisions.
Sec. 45.09.101. Short titdle. This chapter may be cited as Uniform
Commercial Code - Secured Transactions.
Sec. 45.09.102. Definitions, (@) In this chapter,
(») "accession" means goods that are physically united with other goods
in a manner so that the identity of the original goods is not lost;
() "acocount,” except as used in "account for,"
(A) means a rigtt to payment of a monetary obligation, whether

1 CSHB 239( )
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or not earned by performance,

(1) for property that has been or is to be sold, leased,
licensed, assigned, or otherwise disposed of;

@) for services rendered or to be rendered;

@) for a policy of insurance issued or to be issued;

(iv) for a secondary obligation incurred or to be
incurred;

(v) for energy provided or to be provided;

(vi) for the use or hire of a vessel under a charter or
other contract;

(vit) arising out of the use of a credit or charge card or
information contained on or for use with the card; or

(viii) as winnings in a lottery or other game of chance

operated orsponsored by a state, a governmental unit of a state, or a

person licensed or authorized to operate the game by a state or a

governmental unit of a state;

(B) includes health care insurance receivables;

(C) does not include rights to payment evidenced by chattel
paper or by an instrument, commercial tort claims, deposit accounts, investment
property, letter-of-credit rights or letters of credit, 0" rights to payment for
money or funds advanced or sold, other than rights arising out of the use of a
credit or charge card or information contained on or for use with the card;

(3) "account debtor" means a person obligated on an account, chattel
paper, or general intangible, except that "account debtor™ does not include persons
obligated to pay a negotiable instrument even if the instrument constitutes part of
chattel paper;

(4) "accounting,” except as used in "accounting for,” means a record

(A) authenticated by a secured party;

(B) indicating the aggregate unpaid secured obligations as of a
date not more than 35 days earlier or 35 days later than the date of the record;

and

CSHB 239( ) 2-
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(C) identifying the components of the obligations i reasonable

1
2 Oetall;
3 (5) "agricultural lien" means an interest, other than a security interest,
4 In farm products
5 (A) that secures payment or performance of an obligation for
6 (1) goods or services fumished in connection with a
7 debtor's farming operation; or
8 (i) rent on real property leased by a debtor in
9 connection with the debtor's farming operation;
10 (B) that Is created by statute in favor of a person who
11 (1) in the ordinary course of its business, furnished gooas
12 Or services to a debtor in connection with the debtor's fanning
13 operation; or
14 (11) leased real property to a debtor in connection with
15 the debtor’ farming operation; and
16 (C) whose effectiveness does not depend on the person's
17 possession of the personal property;
18 (6) "applicant" means a person at whose request or for whose account
19 a letter of credit is issued, including a person Who requests an issuer to issue a letter
20 of credit on hehalf of another if the person making the request undertakes an obligation
21 to reimburse the Issuer;
22 (7) "as-extracted collateral" means
23 (A) ail, gas, or other minerals that are subject to a security
24 Interest that
25 (1) 1Is created by a debtor having an interest in the
26 minerals before extraction; and
2 (1) attaches to tlie minerals as extracted; or
28 (B) ‘accounts arising out of the sale at the wellhead or minehead
29 of oil, gas, or other minerals in which the ebtor had an interest before
0 extraction;
A (8) "authenticate” means to

3 CSHB 239( )
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(A) sign; or

(B) execute or otherwise adopt a symbol, or to encrypt or
similarly process a record in whole or in part, with the present intent of the
authenticating person to identify the person and adopt or accept a record;

(9) "bank™ means an organization that is engaged in the business of
banking, including a savings bank, savings and loan association, credit union, and trust
company;

(10) "beneficiary” means a person who, under the terms of a letter of
credit, is entitled to have its complying presentation honored, including a person to
whom drawing rights have been transferred under a transferable letter of credit;

(11) "broker™ has the meaning given in AS 45.08.102(a);

(12) "cash proceeds" means proceeds that are money, checks, deposit
accounts, or the like;

(13) “certificated security” has the meaning given in AS 45.08.102(a);

(14) ‘certificate of title" means a certificate of title with respect to
which a statute provides for the security interest in question to be indicated on the
certificate as a condition or result of the security interest’s obtaining priority over the
rights of a lien creditor with respect to the collateral;

(15) 'chattel paper™ means a record or records that evidence both a
monetary obligation and a security interest in specific goods, a security interest in
specific goods and software used in the goods, or a lease of specific goods, except that
"chattel paper™ does not include charters or other contracts involving the use or hire
of a vessel; if a transaction is evidenced both by a security agreement or lease and by
an instrument or series of instruments, the group of records taken together constitutes
chattel paper;

(16) "check™ has the meaning given in AS 45.03.104(f);

(17) "collateral" means the property subject to a security interest or
agricultural lien, including

(A) proceeds to which a security interest attaches;
(B) accounts, chattel paper, payment intangibles, and promissory

notes that have been sold; and

CSHB 239( ) 4
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(18) "commercial tort claim”™ means a claim arising in tort with respect

to which the claimant is
(A) an organization; or

(B) an individual and the claim

(1) arose in the course of the claimant®s business or

profession; and

(if) does not include damages arising out of personal

injury to or the death of an individual;

(19) "commodity account™ means an accountmaintained by a

commodity intermediary in which a commodity contract is carried for

customer;

a commodity

(20) "commodity contract” means a commodityfutures contract, an

option on a commodity futures contract, a commodity option, or another contract if the

contract or option is traded on

(A) or subject to the rules of a board of trade that has been

designated as a contract market for the contract under federal

laws; or

commodities

(B) a foreign commodity board of trade, exchange, or market

and is carried on the books of a commodity intermediary for a commodity

customer;
(21) "commodity customer"™ means a person for whom
intermediary carries a commodity contract on its books;

(22) "commodity intermediary” means a person who

acommodity

(A) is registered as a futures commission merchant under

federal commodities law; or

(B) in the ordinary course of its business, provides clearance or

settlement services for a board of trade that has been designated as a contract

market under federal commodities laws;
(23) "communicate" means

(A) to send a written or other tangible record;

_5-
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(B) to transmit a record by any means agreed upon by the

persons sending and receiving the record; or

© in the case of transmission of a record to or by a fi

office, to transmit a record by any means prescribed by filing office regulation;

(24) "consignee" means a merchant to whom goods are delivered in a

consignment;

(25) consignment" means d transaction, regardless of its form, in

which a person delivers goods to a merchant for the purpose of sale and

a consi

(A) the merchant
(1) deals in goods of that kind under a name other than
the name of the person making delivery;
(i) 1isnot an auctioneer; and
(iii) is not generally known by the merchant®s creditors
to be substantially engaged in selling the goods of others;
(B) with _espect to each delivery, the aggregate value of the
goods is $1,000 or more at the time of delivery;

(C) the goods are not consumer goods immediately before

delivery; and

(D) the transaction does not create a security interest that

secures an obligation;

(26) "consignor” means a person who delivers goods to a consignee in

gnment;

(27) "consumer goods' means goods that are used or bought for use

primarily for personal, family, or household purposes;

which

(28) "consumer goods transaction” means a consumer transaction in

(A) an individual incurs an obligation primarily for personal,

family, or household purposes; and
(B) a security interest in consumer goods secures the obligation;

(29) "consumer obligor" means an obligor who 1is an individual and

who incurred the obligation as part of a transaction entered into primarily for personal,

CSHB 239( )
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family, or household purposes;

(30) "consumer transaction™ means a transaction, including a consumer

goods transaction, in which

(A) an individual incurs an obligation primarily for personal,
family, or household purposes;

(B) a security interest secures the obligation; and

(C) the collateral is held or acquired primarily for personal,

family, or household purposes;

(31) ‘continuation statement” means an amendment of a financing

statement that
(A) identifies, by its file number, the initial financing statement

to which it relates; and
(B) indicates that it is a continuation statement for, or that it is
filed to continue the effectiveness of, the identified financing statement;

(32) contract for sale” has the meaning given in AS 45.02.106(a);

(33) "customer™ has the meaning given in AS 45.04.104(a);

(34) "debtor" means

(A) a person having an interest, other than a security interest or
other lien, in the collateral whether or not the person is an obligor;

(B) a seller of accounts, chattel paper, payment intangibles, or
promissory notes; or

(C) a consignee;

(35) “deposit account™ means a demand, time, savings, passbook, or
similar account maintained with a bank except that the term does not include
investment property or accounts evidenced by an instrument;

(36) "document™ means a document of title or a receipt of the type
described in AS 45.07.201(b);

(37) electronic chattel paper™ means chattel paper evidenced by a
record or records consisting of information stored in an electronic medium;

(38) “encumbrance™ means a right, other than an ownership interest, in

real property, including mortgages and other liens on real property;

7- CSHB 239( )
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(39) "entitlement holder" has the meaning given in AS 45.08.102(a);
(40) "equipment" means goods other than inventory, farm products, or
consumer goods;
(41) "farm products™ means goods, other than standing timber, with
respect to which the debtor is engaged in a fanning operation and that are
(A) crops grown, growing, or to be grown, including
() crops produced on trees, vines, and bushes; and
(i) aquatic goods produced in aquacultural operations;
(B) livestock, bom or unborn, including aquatic goods produced
in aquacultural operations;
(C) supplies used or produced in a farming operation; or
(D) products of crops or livestock in their unmanufactured
states;
(42) "farming operation” means raising, cultivating, propagating,
fattening, grazing, or other farming, livestock, or aquacultural operation.
(43) file number™ means the number assigned to an initial financing
statement under AS 45.09.519(a);
(44) "filing office” means an office designated in AS 45.09.501 as the
place to file a financing statement;
(45) "filing office regulation” means a regulation adopted under
AS 44.37.027;
(46) financial asset” has the meaning given in AS 45.08.102(a);
(47) "financing statement” means a record or records composed of an
initial financing statement and any filed record relating to the initial financing
statement;
(48) fixture filing" means the filing of a financing statement covering
goods that are or are to become fixtures and satisfying AS 45.09.502(a) and (b),
including the filing of a financing statement covering goods of a transmitting utility
that are or are to become fixtures;
(49) "fixtures" means goods that have become so related to particular

real property that an interest in them arises under real property law;

239( ) &
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(50) “general intangible™ means personal property, including payment
intangibles, software, and things in action, other than accounts, chattel paper,
commercial tort claims, deposit accounts, documents, goods, instruments, investment

property, letter-of-credit rights, letters of credit, money, and, before extraction, oil, gas,

or other minerals;

(51) "good faith" means honesty in fact and tlie observance of
reasonable commercial standards of fair dealing;

(52) "goods™ means things that are movable when a security interest
attaches; the term includes (A) fixtures; (B) standing timber that is to be cut and
removed under a conveyance or contract for sale; (C) the unborn young of animals;
(D) crops grown, growing, or to be grown, even if the crops are produced on trees,
vines, or bushes; and (E) manufactured homes; the term also includes a computer
program embedded in goods and supporting information provided in connection with
a transaction relating to the program if the program is associated with the goods in
such a manner that it customarily is considered part of the goods or if, by becoming
the owner of the goods, a person acquires a right to use the program in connection
with the goods; the term does not include a computer program embedded in goods that
consist solely of the medium with which the program is embedded; the term also does
not include accounts, chattel paper, commercial tort claims, deposit accounts,
documents, general intangibles, instruments, investment property, letter-of-credit rights,
letters of credit, money, or, before extraction, oil, gas, or other minerals;

(53) "governmental unit" means

A a subdivision, agency, department, county, parish,
municipality, or other unit of the government of the United States, a state, or
a foreign country;

(B) an organization having a separate corporate existence if the
organization is eligible to issue debt on which interest is exempt from income
taxation under the lavs of the United States;

(54) "health care insurance receivable" means an interest in or claim
under a policy of insurance that is a right to payment of a monetary obligation for

health-care goods or services provided;

9- CSHB 239( )
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(55) "holder in due course" has the meaning given in AS 45.03.302;

(56) "instrument" means a negotiable instrument or other writing that
evidences a right to the payment of a monetary obligation and is not itselfa security
agreement or lease and is of a type that in ordinary course of business is transferred
by delivery with any necessary endorsement or assignment; the term does not include

(A) investment property;

(B) letters of credit; or

(C) writings that evidence a right to payment arising out of the
use of a credit or charge card or information contained on or for use with the
card;

(57) "inventory" means goods, other than farm products, that

(A) are leased by a person as lessor;

(B) are held by a person for sale or lease or to be furnished
under a contract of service;

(C) are furnished by a person under a contract of service; or

(D) cons st of raw materials, work in process, or materials used
or consumed in a business;

(58) "investment property” means a security, whether certificated or
uncertificated, security entitlement, securities account, commodity contract, or
commodity account;

(59) "issuer," with respect to a

(A) letter of credit or letter-of-credit right, means a bank or
other person that issues a letter of credit,except that the termdoes not include
an individual who makes an engagement forpersonal, family, or household
purposes;

(B) security, has the meaning given in AS 45.08.201(a);

(60) Mjurisdiction of organization,” with respect to a registered
organization, means the jurisdiction under whose law the organizationis organized;

(61) "lease,"” "lease agreement," "lease contract,” "leasehold interest,"
"lessee,”" "lessee in ordinary course of business,” "lessor,” and"lessor3 residual

interest” have the meanings given in AS 45.12.103(a);
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(62) letter of credit” means a definite undertaking that satisfies the
requirements of AS 45.05.104 by an issuer to a beneficiary at the request or for the
account of an applicant or, in the case of a financial institution, to itself or for its own
account, to honor a documentary presentation by payment of delivery of an item of
value;

(63) "letter-of-credit right” means a right to payment and performance
under a letter of credit whether or not the beneficiary has demanded or is at the time
entitled to demand payment or performance; the term does not include the right of a
beneficiary to demand payment or performance under a letter of credit;

(64) "lien creditor" means

(A) a creditor who has acquired a lien on the property involved

by attachment, levy, or the like;

(B) an assignee for benefit of creditors from the time of

assignment;
(C) a trustee in bankruptcy from the date of the filing of the
petition; or
(D) a receiver in equity from the time of appointment;
(65) "manufactured home™ means a structure, transportable in one or
more sections, that, in the traveling mode, is eight body feet or more in width or 40
body feet or more in length, or, when erected on site, is 320 or more square feet, and
that is built on a permanent chassis and designed to be used as a dwelling with or
without a permanent foundation when connected to the required utilities, and includes
the plumbing, heating, air-conditioning, and electrical systems contained in the
structure; the term includes a structure that meets all of the requirements of this
paragraph except the size requirements and with respect to which the manufacturer
voluntarily files a certification required by the United States Secretary of Housing and
Urban Development and complies with the standards established under Title 42, United
States Code;
(66) "manufactured home transaction” means a secured transaction
(A) that creates a purchase money security

manufactured home, other than a manufactured home held as inventory; or
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®) in which a manufactured home, other than a manufactul

home held as inventory, is the primary collateral;

(67) "merchant" has tlie meaning given in AS 45.02.104(a);

(68) "mortgage" means a consensual interest in real property, including
fixtures, that secures payment or performance of an obligation;

(69) '"negotiable instrument" has the meaning given in AS 45.03.104;

(70) "new debtor" means a person who becomes bound as debtor under
AS 45.09.203(d) by a security agreement previously entered into by another person;

(71) "new value" means (A) money, (B) money"s worth in property,
services, or new credit; or (C) release by a transferee of an interest in property
previously transferred to the transferee; the term does not include an obligation
substituted for another obligation;

(72) "nominated person™ means a person whom the issuer

(A) designates or authorizes to pay, accept, negotiate, or

otherwise give value under a letter of credit; and

(B) undertakes by agreement or custom and practice to
reimburse;

(73) "noncash proceeds”™ means proceeds other than cash proceeds;

(74) "note" has the meaning given in AS 45.03.104;

(75) "obligor" means a person who, with respect to an obligation
secured by a securitv interest in or an agricultural lien on the collateral; (A) owes
payment or other performance of the obligation; (B) has provided property other than
the collateral to secure payment or other performance of the obligation; or (C) is
otherwise accountable in whole or in part for payment or other performance of the
obligation; the tenn does not include issuers or nominated persons under a letter of
credit;

(76) original debtor" means a person who, as debtor, entered into a
security agreement to which a new debtor has become bound under AS 45.09.203(d);

(77) "payment intangible" means a general intangible under which the
account debtor®s principal obligation is a monetary obligation;

(78) "person related to,"” with respect to an

CSHB 239( ) 12-
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(A) individual, means

(1) the spouse of the individual;

(ii) a brother, brother-in-law, sister, or sister-in-law of
the individual;

@) an ancestor or lineal descendant of the individual or
the individual"s spouse; or

(iv) another relative, by blood or marriage, of the
individual or the individual®s spouse who shares the same home with the
individual;

(B) an organization, means

(1) a person directly or indirectly controlling, controlled
by, or under common control with the organization;

(ii) an officer or director of, or a person performing
similar functions with respect to, the organization;

(iii) anofficer or director of, or a person performing
similar functions with respect to, a persondescribed in(i) of this
subparagraph;

(iv) the spouse of an individual described in (i), (ii), or
(iii) of this subparagraph; or

(v) an individual who is related by blood or marriage to
an individual described in (i), (ii), (i), or (iv) of this subparagraph and
shares the same home with the individual;

(79) "proceeds™ means the following property:

(A) whatever is acquired upon the sale, lease, license, exchange,
or other disposition of collateral;

(B) whatever is collected on, or distributed on account of,
collateral;

(C) rights arising out of collateral;

(D) to the extent of the value of collateral, claims arising out
of the loss, nonconformity, or interference with the use of, defects or

infringement of rights in, or damage to the collateral; or

13- CSHB 239( )
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® to the extent of the value of collateral and to the ex

payable to the debtor or the secured party, insurance payable by reason of the
loss or nonconformity of, defects or infringement of rights in, or damage to, the
collateral;

(80) '"proceeds of the letter of credit” means the cash, check, accepted
draft, or other item of value paid or delivered upon honor or giving of value by the
issuer or any nominated person under the letter of credit, except that the term does not
include a beneficiary 3 drawing rights or documents presented by the beneficiary;

(81) "promissory note” means an instrument that evidences a promise
to pay a monetary obligation, does not evidence an order to pay, and does not contain
an acknowledgment by a bank that the bank has received for deposit a sum of money
or funds;

(82) proposal™ means a record authenticated by a secured party that
includes the terms on which the secured party is willing to accept collateral in full or
partial satisfaction of the obligation it secures under AS 45.09.620 - 45.09.622;

(83) "prove" has the meaning given in AS 45.03.103(a);

(84) "public finance transaction” means a secured transaction in
connection with which

(A) debt securities are issued;

(B) all or a portion of the securities issued have an initial stated
maturity of at least 20 years; and

(C) the debtor, obligor, secured party, account debtor or other
person obligated on collateral, assignor or assignee of a secured obligation, or
assignor or assignee of a security interest is a state or a governmental unit of
a state;

(85) "pursuant to a commitment," with respect to an advance made or
other value given by a secured party, means in accordance with a secured party"s
obligation, whether or not a subsequent event of default or other event not within the
secured party"s control has relieved or may relieve the secured party from its

obligation;

(86) record,” except as used in "for record,” "of record,” "record or
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legal title,” and "record owner," means information that is inscribed on a tangible
medium or that is stored in an electronic or other medium and 1is retrievable in
perceivable form;

(87) "registered organization™ means an organization organized solely
under the law of a single state or the United States and as to which the state or the
United States must maintain a public record showing the organization to have been
organized;

(88) ™sale™ has the meaning given In AS 45.02.106(a);

(89) ™secondary obligor™ means an obligor to the extent that

(A) the obligor™s obligation is secondary; or

(B) the obligor has a right of recourse with respect to an
obligationsecured by collateral against the debtor or another obligor, or
property of either;

(90) '"secured party” means

(A) a person in whose favor a security interest is created or
provided for under a security agreement, whether or not an obligation tobe
secured is outstanding;

(B) a person that holds an agricultural lien;

(C) a consignor;

(D) a person to which accounts, chattel paper, payment
intangibles, or promissory notes have been sold;

(E) a trustee, indenture trustee, agent, collateral agent, or other
representative in whose favor a security interest or agricultural lien is created
or provided for; or

(F) a person who holds a security interest arising under

AS 45.02.401, 45.02.505, 45.02.711(c), AS 45.04.210, AS 45.05.118, or

AS 45.12.508(e);
(91) “securities account” has the meaning given in AS 45.08.501(e);
(92) "securities intermediary” has the meaning given in

AS 45.08.102(a);
(93) “security" has the meaning given in AS 45.08.102(a);
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(94) ‘"security agreement™ means an agreement that creates or provides
for a security interest;

(95) “security certificate” has the meaning given in AS 45.08.102(a);

(96) "security entitlement” has the meaning given in AS 45.08.102(a);

(97) "send,™ in connection with a record or notification, means to

(A) deposit in the mail, deliver for transmission, or transmit by
another usual means of communication, with postage or cost of transmission
provided for, addressed to an address reasonable under the circumstances; or

(B) cause the record or notification to be received within the
time that it would have been received if properly sent under (A) of this
paragraph;

(98) "software™ means a computer program and supporting information
provided in connection with a transaction relating to the program; the term does not
include a computer program that is included in the definition of "goods™;

(99) state™ means a state of the United States, the District of
Columbia, Puerto Rico, the United States Virgin Islands, or a territory or insular
possession subject to the jurisdiction of the United States;

(100) ™supporting obligation” means a letter-of-credit right or secondary
obligation that supports the payment or performance of an account, chattel paper, a
document, a general intangible, an instrument, or investment property;

(101) rtangible chattel paper™ means chattel paper evidenced by a
record or records consisting of information that is inscribed on a tangible medium;

(102) T"termination statement” means an amendment of a financing

statement that

(A) identifies by its file number the initial financing statement

to which it relates; and
(B) indicates either that it is a termination statement or that the
identified financing statement is no longer effective;
(103) transmitting utility” means a person primarily engaged in the
business of

(A) operating a railroad, subway, street railway, or trolley bus;
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3®) transmitting communications electrically,
electromagnetically, or by light;

(C) transmitting goods by pipeline or sewer; or

(D) transmitting or producing and transmitting electricity, steam,

gas, or water;

(104) "uncertificated security” has the meaning
AS 45.08.102(a)-
(b) In addition, AS 45.01 contains general definitions and principles of
construction and interpretation applicable throughout this chapter.
Sec. 45.09.103. Purchase money security interest; application of payments;
burden of establishing, (a) In this section,
(1) "purchase money collateral” means goods or software that secures
a purchase money obligation incurred with respect to that collateral; and
(2) '"purchase money obligation” means an obligation of an obligor
incurred as all or part of tie price of the collateral or for value given to enable the
debtor to acquire rights in or the use of the collateral if the value is in fact so used
(b) A security interest in goods is a purchase money security interest
(1) to the extent that the goods are purchase money collateral with
respect to that security interest;
(2) if the security interest is in inventory that is or was purchase money
collateral, to the extent that the security interest secures a purchase money obligation
incurred with respect to other inventory in which the secured party holds or held a

purchase money security interest; and

(3) to the extent that the security interest secures a purchase money
obligation incurred with respect to software in which the secured party holds or held
a purchase money security interest.

(©) A security interest in software is a purchase money security interest to the
extent that the security interest also secures a purchase money obligation incurred with
respect to goods in which the secured party holds or held a purchase money security
interest if the debtor acquired its interest in the software

(1) in an integrated transaction in which itacquired an interest in the
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goods; and

(2) for the principal purpose of using the software in the goods.

(d) The security interest of a consignor in goods that are tlie subject of a
consignment is a purchase money security interest in inventory.

(e) In a transaction other than a consumer goods transaction, if the extent to
which a security interest is a purchase money security interestdepends on the
application of a payment to a particular obligation, tlie paymentmust beapplied

() in accordance with any reasonable method of application to which
the parties agree;

(2) in the absence of the parties® agreement to a reasonable method, in
accordance with an intention of the obligor manifested at or before the time of

payment; or

(3) in the absence of an agreement to a reasonable method and a timely
manifestation of the obligor®s intention, in the following order:
(A) to obligations that are not secured; and
(B) if more than one obligation 1is secured, to obligations
secured by purchase money security interests in the order in which those
obligations were incurred.
(M In a transaction, other than a consumer goods transaction, a purchase
money security interest does not lose its status as such even if

(1) the purchase money collateral also secures an obligation that is not

a purchase money obligation;

(2) collateral that is not purchase money collateral also secures the

purchase money obligation; or

(3) the purchase money obligation has been renewed, refinanced,
consolidated, or restructured.

(@) In a transaction other than a consumer goods transaction, a secured party
claiming a purchase money security interest has the burden of establishing tlie extent
to which the security interest is a purchase money security interest.

(h) The limitation of the rules in (e) - (g) of this section to transactions other

than consumer goods transactions is intended to leave to the court the determination
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of the proper rules in consumer goods transactions. The court may not infer from that
limitation the nature of the proper rule in consumer goods transactions and may
continue to apply established approaches.

Sec. 45.09.104. Control of deposit account (&) A secured party has control

of a deposit account if

(1) the secured party is the bank with which the deposit account is

maintained;

(2) the debtor, secured party, and bank have agreed in an authenticated
record that the bank will comply with instructions originated by the secured party

directing disposition of the funds in the account without further consent by the debtor;

or

(3) the secured party becomes the bank"s customer with respect to the

deposit account.

() A secured party that has satisfied () of this section has control even if the

debtor retains the right to direct the disposition of funds from the deposit account.
Sec. 45.09.105. Control of electronic chattel paper. A secured party has

control of electronic chattel paper if the record or records comprising the chattel paper
are created, stored, and assigned in such a manner that

(1) a single authoritative copy of the record or records exists that is
unique, identifiable, and, except as otherwise provided in (4) - (6) of this section,
unalterable;

(2) the authoritative copy identifies the secured party as the assignee
of the record or records;

(3) the authoritative copy is communicated to and maintained by the
secured party or its designated custodian;

(4) copies or revisions that add or change an identified assignee of the
authoritative copy can be made only with the participation of the secured party;

(5) each copy of the authoritative copy and any copy of a copy Iis
readily identifiable as a copy that is not the authoritative copy; and

(6) any revision of the authoritative copy is readily identifiable as an

authorized or unauthorized revision.
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Sec. 45.09.106. Control of investment property, (@) A person has control
of a certificated security, uncertificated security, or security entitlement as provided in
AS 45.08.106.

(b) A secured party has control of a commodity contract if

(1) the secured party is the commodity intermediary with which the
commodity contract is carried; or

@) the commodity customer, secured party, and commodity
intermediary have agreed that the commodity intermediary will apply any value
distributed on account of the commodity contract as directed by the secured party
without further consent by the commodity customer.

(©) A secured party having control of all security entitlements or commodity
contracts carried in a securities account or commodity account has control over the
securities account or commodity account.

Sec. 45.09.107. Control of letter-of-credit right. A secured party has control
of a letter-of-credit right to the extent of any right to payment or performance by the
issuer or a nominated person if the issuer or nominated person has consented to an
assignment of proceeds of the letter of credit under AS 45.05.114(c) or otherwise
applicable law or practice.

Sec. 45.09.108. Sufficiency of description, (&) Except as otherwise provided
in (¢) - () of this section, a description of personal or real property is sufficient,

whether or not it is specific, if it reasonably identifies what is described.

(b) Except as otherwise provided in (d) of this section, a description of

collateral reasonably identifies the collateral if it identifies the collateral by

(1) specific listing;

(2) category;

(3) except as otherwise provided in (¢) of this section, a type of
collateral defined in AS 45.01 - AS 45.09, AS 45.12, or AS 45.14 (Uniform
Commercial Code);

(4) quantity;

(5) computational or allocational formula or procedure; or

(6) except as otherwise provided in (c) of this section, another method
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if the identity of the collateral is objectively determinable.

(©) A description of collateral as "all the debtor®s assets" or "all the debtor’s
personal property” or using words of similar import does not reasonably identify the
collateral.

(d) Except as otherwise provided in (e) of this section, a description of a
security entitlement, securities account, or commodity account is sufficient if it
describes

(1) the collateral by those terms or as investment property; or
(2) the underlying financial asset or commodity contract.

(&) A description only by type of collateral defined in AS 45.01 - AS 45.09,

AS 45.12, or AS 45.14 (Uniform Commercial Code) isan insufficient description of
(1) acommercial tort claim; or
(2) in a consumer transaction, consumer goods, a security entitlement,

a securities account, or a commodity account.

Sec. 45.09.109. Scope, (a) Except as otherwise provided in (¢) and (d) of this

section, this chapter applies to
(1) a transaction, regardless of its form, that creates a security interest
in personal property or fixtures by contract;
(@ an agricultural lien;
(3 a sale of accounts, chattel paper, payment intangibles, or promissory
notes;
(4 a consignment;
(5) a security interest arising under AS 45.02.401, 45.02.505,
45.02.711(c), or AS 45.12.508(e), as provided in AS 45.09.110; and
(6) a security interest arising under AS 45.04.210 or AS 45.05.118.
() The application of this chapter to a security interest in a secured obligation
is not affected by the fact that the obligation is itself secured by a transaction or
interest to which this chapter does not apply.
(©) This chapter does not apply to the extent that
(1) a statute, regulation, or treaty of the United States preempts this

chapter;
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(2) another statute of this state expressly governs the creation.
perfection, priority, or enforcement of a security interest created by this state or a
governmental unit of this state;

(3) a statute of another state, a foreign country, or a governmental unit
of another state or a foreign country, other than a statute generally applicable to
security interests, expressly governs creation, perfection, priority, or enforcement of
a security interest created by the state, country, or governmental unit; or

(4) the rights of a transferee beneficiary or nominated person under a
letter of credit are independent and superior under AS 45.05.114.

(d) This chapter does not apply to

(1) a landlord®s lien, other than an agricultural lien;

(2) a lien, other than an agricultural lien, given by statute or other rule
of law for services or materials, but AS45.09.333 applies with respect to priority of

the lien;

(3) an assignment of a claim for wages, salary, or other compensation
of an employee;
(4) a sale of accounts, chattel paper, payment intangibles, or promissory
notes as part of a sale of thebusiness out of which theyarose;
(5) an assignment of accounts, chattel paper, payment intangibles, or
promissory notes that is for the purpose of collection only;
(6) an assignment of a right to payment under a contract to an assignee
that is also obligated to perform under the contract;
(7) an assignment of a single account, payment intangible, or
promissory note to an assignee in full or partial satisfaction of a preexisting
indebtedness;
(8) a transfer of an interest in or an assignment of a claim under a
policy of insurance, other than an assignment by or to a health care provider of a
health care insurance receivable and any subsequent assignment of the right to
payment, but AS 45.09.315 and 45.09.322 apply with respect to proceeds and priorities

in proceeds;

(9 an assignment of a right represented by a judgment, other than a
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judgment taken on a right to payment that was collateral;
(10) a right of recoupment or setoff, but
(A) AS 45.09.340 applies with respect to the effectiveness of
rights of recoupment or setoff against deposit accounts; and
(B) AS 45.09.404 applies with respect to defenses or claims of
an account debtor;
(11) the creation or transfer of an interest in or lien on real property,
including a \ease or rents thereunder except to the extent that provision ismade for
(A) liens on real property in AS 45.09.203 and 45.09.308;
(B) fixtures in AS 45.09.334;

(C) fixture filings in AS 45.09.501, 45.09.502, 45.09.512,

45.09.516, and 45.09.519; and
(D) security agreements covering personal and real property in
AS 45.09.604;

(12) an assignment of a claim arising in tort, other than a commercial
tort claim, but AS 45.09.315 and 45.09.322 apply with respect to proceeds and
priorities in proceeds; or

(13) an assignment of a deposit account in a consumer transaction, but
AS 45.09.315 and 45.09.322 apply with respect to proceeds and priorities in proceeds

Sec. 45.09.110. Security interests arising under AS 45.02 or AS 45.12. A
security interest arising under AS 45.02.401, 45.02.505, 45.02.711(c), or
AS 45.12.508(e) 1is subject to this chapter. However, until the debtor obtains

possession of the goods,

(1) the security interest is enforceable even 1fAS 45.09.203(b)(3) has
not been satisfied;

(2 filing is not required to perfect the security interest;

(3) the rights of the secured party after default by the debtor are
governed by AS 45.02 or AS 45.12; and

(4) the security interest has priority over a conflicting security interest

created by the debtor.

Article 2. Security Agreements; Security Interests.
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Sec. 45.09.201. General effectiveness of security agreement (a) Except as
otherwise provided in AS 45.01 - AS 45.09, AS 45.12, and AS 45.14 (the Uniform
Commercial Code), a security agreement is effective according to its terms between
the parties, against purchasers of the collateral, and against creditors.

(b) A transaction subject to this chapter is subject to

(1) an applicable rule of law that establishes a different rule for
consumers;

(2) another statute or regulation that regulates the rates, charges,
agreements, and practices for loans, credit sales, or other extensions of credit; and

(3) consumer protection statutes or regulations.

(©) In case of conflict between this chapter and a rule of law, statute, or
regulation described in (b) of this section, the rule of law, statute, or regulation
controls. Failure to comply with a statute or regulation described in (b) of this section
has only the effect the statute or regulation specifies.

(d) This chapter does not

(1) validate a rate, charge, agreement, or practice that violates a rule
of law, statute, or regulation described in (b) of this section; or

(2) extend the application of the rule of law, statute, or regulation to
a transaction not otherwise subject to it

Sec. 45.09.202. Title to collateral immaterial. Excent as otherwise provided
with respect to consignments or sales of accounts, chattel paper, payment intangibles,
or promissory notes, the provisions of this chapter with regard to rights and obligations
apply whether title to collateral is in the secured party or the debtor.

Sec. 45.09.203. Attachment and enforceability of security interest;
proceeds; supporting obligations; formal requisites, (@) A security interest attaches
to collateral when it becomes enforceable against the debtor with respect to the

collateral unless an agreement expressly postpones the time of attachment.

() Except as otherwise provided in (c) - (i) of this section, a security interest

is enforceable against the debtor and third parties with respect to the collateral only
if

(1) value has been given;
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(2) the debtor has rights in the collateral or the power to transfer rights
in the collateral to a secured party; and
(3) one of the following conditions is met:
(A) the debtor has authenticated asecurity agreement that
provides a description of the collateral and, if the security interestcovers

timber to be cut, a description of the land concerned;

(B) the collateral is not a certificated security and is in the
possession of the secured party under AS 45.09.313 under the debtor®s security
agreement;

(C) the collateral is a certificated security in registered fonm,
and the security certificate has been delivered to the secured party under
AS 45.08.301 under the debtor"s security agreement; or

(D) the collateral is deposit accounts, electronic chattel paper,
investmentproperty, or letter-of-credit rights, and the secured party has control
under AS 45.09.104, 45.09.105, 45.09.106, or 45.09.107 under the debtor$§
security agreement.

(©) The provisions of (b) of this section are subject to
(1) AS 45.04.210 on the security interest of a collecting bank;
(2 AS 45.05.118 on the security interest of a letter-of-credit issuer or

nominated person;

(3 AS 45.09.110 on a security interest arising under AS 45.02 or
AS 45.12; and

(4 AS 45.09.206 on security interests in investment property.

(d) A person becomes bound as debtor by a security agreement entered into

by another person if, by operation of law other than this chapter or by contract,

(1) the security agreement becomes effective to create a security
interest in the person®s property; or

(2) the person becomes generally obligated for the obligations of the
other person, including the obligation secured under the security agreement, and
acquires or succeeds to all or substantially all of the assets of the other person.

(e) Ifanew debtor becomes bound as debtor by a security agreement entered
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into by another person,

(1) the agreement satisfies (b)(3) of this section with respect to existing

or after-acquired property of the new debtor to the extent the property is described in

the agreement; and

(2) another agreement is not necessary to make a security interest in
the property enforceable.

() The attachment of a security interest in collateral gives the secured party
the rights to proceeds provided by AS 45.09.315 and is also attachment of a security
interest in a supporting obligation for the collateral.

(@ The attachment of a security interest in a right to payment or performance
secured by a security interest or other lien on personal or real property is also
attachment of a security interest in the security interest, mortgage, or other lien.

(h) The attachment of a security interest in a securities account is also

attachment of a security interest in the security entitlement carried in the securities

account.

() The attachment of a security interest in a commodity account is also
attachment of a security interest in the commodity contracts carried in the commodity
account.

Sec. 45.09.204. After-acquired property; future advances, (a) Except as
otherwise provided in (b) of this section, a security agreement may create or provide
for a security interest in after-acquired collateral.

(b)- A security interest does not attach under a term constituting an
after-acquired property clause to

(1) consumer goods, other than an accession when given as additional
security, unless the debtor acquires rights in them within 10 days after the secured
party gives value; or

(2) a commercial tort claim.

(©) A security agreement may provide that collateral secures, or that accounts,
chattel paper, payment intangibles, or promissory notes are sold in connection with,

future advances or other value, whether or not the advances or value are given

pursuant to a commitment.
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Sec. 45.09.205. Use or disposition of collateral permissible, (8) A security
interest is not invalid or fraudulent against creditors solely because
(1) the debtor has the right or ability to
(A) use, commingle, or dispose of all or part of the collateral,
including returned or repossessed goods;
(B) collect, compromise, enforce, or otherwise deal with
collateral;
(C) accept the return of collateral or make repossessions; or
(D) use, commingle, or dispose of proceeds; or
(2) the secured party fails to require the debtor to account for proceeds
or replace collateral.

(b) This section does not relax the requirements of possession if attachment,
perfection, or enforcement of a security interest depends upon possession of the
collateral by the secured party.

Sec. 45.09.206. Security interest arising in purchase or delivery of financial
asset, (@ A security interest infavor of asecurities intermediary attaches to a
person”s security entitlement if

(D) the person buys a financial asset throughthe securities intermediary
in a transaction in which the person is obligated to pay the purchaseprice to the
securities intermediary at the time of the purchase; and

(2) the securities intermediary credits the financial assetto the buyer®s
securities account before the buyer paysthesecuritiesintermediary.

(b) The security interest described in (a) of this section secures the person®s
obligation to pay for the financial asset.

(©) A security interest in favor of a person who delivers a certificated security
or other financial asset represented by a writing attaches to thesecurity orother
financial asset if

Tl) the security or other financial asset

(A) in the ordinary course of business, is transferred by delivery

with any necessary endorsement or assignment; and

(B) is delivered under an agreement between persons in the
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business of dealing with such securities or financial assets; and

(2) the agreement calls for delivery against payment.

@ The security interest described in (c) of this section secures the obligation

to make payment for the delivery.

Sec. 45.09.207. Rights and duties of secured party having possession or
control of collateral, (@) Except as otherwise provided in (d) of this section, a
secured party shall use reasonable care in the custody and preservation of collateral in
the secured party"s possession. In the case of chattel paper or an instrument,
reasonable care includes taking necessary steps to preserve rights against prior parties

unless otherwise agreed.

(b) Except as otherwise provided in (d) of this section, ifa secured party has
possession of collateral,

(1) reasonable expenses, including the cost of insurance and payment
of taxes or other charges, incurred in the custody, preservation, use, or operation of the
collateral are chargeable to the debtor and are secured by the collateral;

(2) the risk of accidental loss or damage is on the debtor to the extent
of a deficiency in any effective insurance coverage;

(3) the secured party shall keep the collateral identifiable, but fungible
collateral may be commingled; and

(4) the secured party may use or operate the collateral

(A) for the purpose of preserving the collateral or its value;

(B) as permitted by an order of a court having competent
jurisdiction; or

(C) except in the case of consumer goods, in the manner and
to the extent agreed by the debtor.

(¢) Except as otherwise provided in (d) of this section, a secured party having
possession of collateral or control of collateral under AS 45.09.104, 45.09.105,
45.09.106, or 45.09.107

(1) may hold as additional security any proceeds, except money or

funds, received from the collateral;

(2 shall apply money or funds received from the collateral to reduce
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the secured obligation unless remitted to the debtor; and
(3) may create a security interest in the collateral.
@ If the secured party is a buyer of accounts, chattel paper, payment

intangibles, or promissory notes or a consignor,

(1) the provisions of (a) of this secdon do not apply unless the secured

party is entitled under an agreement

(A) to charge back uncollected collateral; or
(B) otherwise to full or limited recourse against the debtor or
a secondary obligor based on the nonpayment or other default of an account
debtor or other obligor on the collateral; and
(2 the provisions of (b) and (c) of this section do not apply.
Sec. 45.09.208. Additional duties of secured party having control of
collateral, (&) This section applies to a case in which there is no outstanding secured
obligation and the secured party is not committed to make advances, incur obligadons,

or otherwise give value.

() Within 10 days after receiving an authenticated demand by the debtor a
secured party
(1) having control of a deposit account under AS 45.09 104(a)(2) shall
send to the bank with which the deposit account is maintained an authenticated
statement that releases the bank from further obligation to comply with instructions
originated by the secured party;
(2) having control of a deposit account under AS 45.09.104(a)(3) shall
(A) pay the debtor the balance on deposit in the deposit
account; or
(B) transfer the balance on deposit into a deposit account in the
debtor®s name;
(3) other than a buyer, having control of electronic chattel paper under
AS 45.09.105 shall
(A) communicate the authoritative copy of the electronic chattel

paper to the debtor or its designated custodian;

(B) if the debtor designates a custodian that is the designated
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custodian with which the authoritative copy of the electronic chattel paper is
maintained for the secured party, communicate to the custodian an
authenticated record releasing the designated custodian from further obligation
to comply with instructions originated by the secured party and instructing the

custodian to comply with instructions originated by the debtor; and

© take appropriate action to enable the debtor or its design:

custodian to make copies of or revisions to the authoritative copy that add or
change an identified assignee of the authoritative copy without the consent of
the secured party;

(4) having control of investment property under AS 45.08.106(d)(2) or
AS 45.09.106(b) shall send to the securities intermediary or commodity intermediary
with which the security entitlement or commodity contract is maintained an
authenticated record that releases the securities intermediary or commodity
intermediary from further obligation to comply with entitlement orders or directions
originated by the secured party; and

(5) having control of a letter-of-credit right under AS 45.09.107 shall
send to each person having an unfulfilled obligation to pay or deliver proceeds of the
letter of credit to the secured party an authenticated release from further obligation to
pay or deliver proceeds of the letter of credit to the secured party.

Sec. 45.09.209. Duties of secured party ifaccount debtor has been notified
of assignment, (&) Except as otherwise provided in (c) of this section, this section
applies to a case in which

(1) there is no outstanding secured obligation; and
(2) the secured party is not committed to make advances, incur
obligations, or otherwise give value.

(b) Within 10 days after receiving an authenticated demand by the debtor, a
secured party shall send to an account debtor that has received notification of an
assignment to the secured party as assignee under AS 45.09.406(a) an authenticated
record that releases the account debtor from further obligation to the secured party.

(c) This section does not apply to an assignment constituting the sale of an

account, chattel paper, or payment intangible.
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Sec. 45.09.210. Request for accounting; request regarding list of collateral

or statement of account (&) In this section,

(1) "request” means a record of a type described in (2), (3), or (4) of
this subsection;

(2) T"request for an accounting™ means a record authenticated by a
debtor requesting that the recipient provide an accounting of the unpaid obligations
secured by collateral and reasonably identifying the transaction or relationship that is
the subject of the request;

(3) "request regarding a list of collateral” means a record authenticated
by a debtor requesting that the recipient approve or correct a list of what the debtor
believes to be the collateral securing an obligation and reasonably identifying the
transaction or relationship that is the subject of the request;

(4) "request regarding a statement of account” means a record
authenticated by a debtor requesting that the recipient approve or correct a statement
indicating what the debtor believes to be the aggregate amount of unpaid obligations
secured by collateral as of a specified date and reasonably identifying the transaction
or relationship that is the subject of the request.

(b) Subject to (c) - () of this section, a secured party, other than a buyer of
accounts, chattel paper, payment intangibles, or promissory notes or a consignor, shall
comply with a request within 14 days after receipt

(1) in the case of a request for an accounting, by authenticating and
sending to the debtor an accounting; and

(2) in the case of a request regarding a list of collateral or a request
regarding a statement of account, by authenticating and sending to the debtor an
approval or correction.

(©) A secured party that claims a security interest in all of a particular type of
collateral owned by the debtor may comply with a request regarding a list of collateral
by sending to the debtor an authenticated record including a statement to that effect
within 14 days after receipt.

(d) A person who receives a request regarding a list of collateral, who claims

no interest in the collateral when the person receives the request, and who claimed an
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interest in the collateral at an earlier time shall comply with the request within 14 days
after receipt by sending to the debtor an authenticated record

(1) disclaiming interest in the collateral; and

(2 ifknown to the recipient, providing the nameand mailing address
of an assignee of or successor to the recipient3 security interest in the collateral.

(e) A person who receives a request for an accounting or a request regarding
a statement of account, who claims no interest in the obligations when the person
receives the request, and who claimed an interest in the obligations at an earlier time
shall comply with the request within 14 days after receipt by sending to the debtor an
authenticated record

(1) disclaiming interest in the obligations; and

(2 ifknown to the recipient, providing the name and mailing address
of an assignee of or successor to the recipient’s interest in the obligations.

() A debtor is entitled without charge to one response to a request under this
section during a six-month period. The secured party may require payment of a charge
not exceeding $25 for each additional response.

Article 3. Perfection and Priority.

Sec. 45.09.301. Law governing perfection and priority of security interests.
Except as otherwise provided in AS 45.09.303 -45.09.306, the following rules
determine the law governing perfection, the effect of perfection or nonperfection, and
the priority of a security interest in collateral:

(1) except as otherwise provided in this section, while a debtor is
located in a jurisdiction, the local law of that jurisdiction governs perfection, the effect
of perfection or nonperfection, and the priority of a security interest in collateral;

(2) while collateral is located in a jurisdiction, the local law of that
jurisdiction governs perfection, the effect of perfection or nonperfection, and the
priority of a possessory security interest in that collateral;

(3) except as otrlerwise provided in (4) of this section, while negotiable
documents, goods, instruments, money, or tangible chattel paper islocated in a

Jjurisdiction, the local law of that jurisdiction governs

(A) perfection of a security interest in the goods by filing a
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fixture filing;

(B) perfection of a security interest in timber to be cut; and
(C) the effect of perfection or nonperfection and the priority of

a nonpossessory security interest in the collateral;

()] the local law of the jurisdiction in which the wellhead or mineh
is located governs perfection, the effect of perfection or nonperfection, and the priority
of a security interest in as-extracted collateral.

Sec. 45.09302. Law governing perfection and priority of agricultural liens.
While farm products are located in a jurisdiction, the local law of that jurisdiction
governs perfection, the effect of perfection or nonperfection, and the priority of an
agricultural lien on the farm products.

Sec 45.09.303. Law governing perfection and priority of security interests
in goods covered by a certificate of title, (@) This section applies to goods covered
by a certificate of title even if there is no other relationship between the jurisdiction
under whose certificate of title the goods are covered and the goods or the debtor.

(b) Goods become covered by a certificate of title when a valid application for
the certificate of title and the applicable fee are delivered to the appropriate authority.
Goods cease to be covered by a certificate of title at the earlier of the time

(1) the certificate of title ceases to be effective under the law of the
issuing jurisdiction; or

(2) the goods become covered subsequently by a certificate of title
issued by another jurisdiction.

(©) The local law of the jurisdiction under whose certificate of title the goods
are covered governs perfection, the effect of perfection or nonperfection, and the
priority of a security interest in goods covered by a certificate of title from the time
the goods become covered by the certificate of title until the goods cease to be covered
by the certificate of title.

Sec. 45.09.304. Law governing perfection and priority of security interests
in deposit accounts, (@ The local law of a bank"s jurisdiction governs perfection,
the effect of perfection or nonperfection, and the priority of a security interest in a

deposit account maintained with that bank.
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() The following rules determine a bank®s jurisdiction for purposes of

AS 45.09.301 -45.09.342:

(1) ifan agreement between the bank and the debtor governing the
deposit account expressly provides that a particular jurisdiction is the bank"s
jurisdiction for purposes of AS 45.09.301 - 45.09.342, this chapter, or AS 45.01 -
AS 45.09, AS 45.12, or AS 45.14 (Uniform Commercial Code), that jurisdiction is the
bank"s jurisdiction;

(2 if (1) of this subsection does not apply and an agreement between
the bank and its customer governing the deposit account expressly provides that the
agreement is governed by the law of a particular jurisdiction, that jurisdiction is the
bank®s jurisdiction;

(3) ifneither (1) nor (2) of this subsection applies and an agreement
between the bank and its customer governing the deposit account expressly provides
that the deposit account is maintained at an office in a particular jurisdiction, that
jurisdiction is the bank 3 jurisdiction;

@ if @, @, or (3) of this subsection does not apply, the bank"s
jurisdiction is the jurisdiction in which the office identified in an account statement as
the office serving the customer®s account is located;

B Iif@, @, (3, or (4) of this subsection does not apply, the bank"s
jurisdiction is the jurisdiction in which the chief executive office of the bank is
located.

Sec. 45.09.305. Law governing perfection and priority of security interests
in investment property, (@ Except as otherwise provided in (c) of this section, the
following rules apply:

(1) while a security certificate is located in a jurisdiction, the local law
of that jurisdiction governs perfection, the effect of perfection or nonperfection, and
the priority of a security interest in the certificated security represented by the security
certificate;

© the local law of the issuer's jurisdiction as specified in
AS 45.08.110 governs perfection, the effect of perfection or nonperfection, and the

priority of a security interest in an uncertificated security;
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(3) the local law of the securities intermediary®s jurisdiction as specified
in AS 45.08.110(e) governs perfection, the effect of perfection or nonperfection, and
the priority of a security interest in a security entitlement or securities account;

(4) the local law of the commodity intermediary®s jurisdiction governs
perfection, the effect of perfection or nonperfection, and the priority of a security

interest in a commodity contract or commodity account.

(b) The following rules determine a commodity intermediary"s jurisdiction for

purposes of AS 45.09.301 -45.09.342:

(1) if an agreement between the commodity intermediary and
commodity customer governing the commodity account expressly provides that a
particular jurisdiction is the commodity intermediary3 jurisdiction for purposes of
AS 45.09.301 - 45.09.342, this chapter, or AS 45.01 - AS 45.09, AS 45.12, or
AS 45.14 (Uniform Commercial Code), that jurisdiction 1is the commodity
intermediary"s jurisdiction;

(@ if (1) of this subsection does not apply and an agreement between
the commodity intermediary and commodity customer governing the commodity
account expressly provides that the agreement is governed by the law of a particular
Jurisdiction, that jurisdiction is the commodity intermediary”s jurisdiction;

(3) ifneither (1) nor (2) of this subsection applies and an agreement
between the commodity intermediary and commodity customer governing the
commodity account expressly provides that the commodity account is maintained at
an office in a particular jurisdiction, that jurisdiction is the commodity intermediary”s
jurisdiction;

@ ifQ@, @, or (3) of this subsection does not apply, the commodity
intermediary”s jurisdiction is the jurisdiction in which the office identified in an
account statement as the office serving the commodity customer®s account is located;

G @, @, 3, or (4 of this subsection does not apply, the
commodity intermediary 3 jurisdiction is the jurisdiction in which the chief executive
office of the commodity intermediary is located.

(©) The local law of the jurisdiction in which the debtor is located governs

(1) perfection of a security interest in investment property by filing;
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(2) automatic perfection of a security interest in investment property
created by a broker or securities intermediary; and

(3) automatic perfection of a security interest in a commodity contract
or commodity account created by a commodity intermediary.

Sec. 45.09.306. Law governing perfection and priority of security interests
in letter-of-credit rights, (@) Subject to (c) of this section, the local law of the
issuer"s jurisdiction or a nominated person 3 jurisdiction governs perfection, the effect
of perfection or nonperfection, and the priority of a security interest in a letter-of-credit
right if the issuer™s jurisdiction or nominated person®s jurisdiction is a state.

(b) For purposes of AS 45.09.301 - 45.09.342, an issuer's jurisdiction or
nominated person®s jurisdiction is the jurisdiction whose law governs the liability of
the issuer or nominated person with respect to the letter-of-credit right as provided in

AS 45.05.116.

(c) This section does not apply to a security interest that is perfected only
under AS 45.09.308(d).

Sec. 45.09.307. Location of debtor, (&) In this section, "place of business"
means a place where a debtor conducts its affairs.

(b) Except as otherwise provided in this section, the following rules determine

a debtor"s location:

(1) an debtor who is an individual is located at the individual®s principal

residence;

(2) a debtor that is an organization and has only one place of business
is located at its place of business;

(3) a debtor that is an organi: .:ion and has more than one place of
business is located at its chief executive office.

(©) The provisions of (b) of this section apply only if a debtor 3 residence,
place of business, or chief executive office, as applicable, is located in a jurisdiction
whose law generally requires information concerning the existence of a nonpossessory
security interest to be made generally available in a filing, recording, or registration
system as a condition or result of the security interest's obtaining priority over the

rights of a lien creditor with respect to the collateral. If (b) of this section does not
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apply, the debtor is located in the District of Columbia.

(d) A person that ceases to exist, have a residence, or have a place of business

continues to be located in the jurisdiction specified by (b) and (c) of this section.

(&) A registered organization that isorganized under the law of a state is
located in that state.

(f) Except as otherwise provided in (i) of this section, a registered organization
that is organized under the law of the United States and a branch or agency of a bank
that is not organized under the law of the United States or a state are located

(1) in the state that the law of the United States designates if the law
designates a state of location;

@) in the state that the registered organization, branch, or agency
designates if the law of the United States authorizes the registered organization,
branch, or agency to designate its state of location; or

(3) in the District of Columbia ifneither (1) nor (2) of thissubsecdon
applies.

(@ A registered organization continues to be located in the jurisdiction
specified by (e) or (f) of this section notwithstanding

(1)  the suspension, revocation, forfeiture, or lapse of theregistered
organization®s status as such in its jurisdiction of organization; or

(2)the dissolution, winding up, or cancellation of the existence of the
registered organization.

(h) The United States is located in the District of Columbia.

(@M A branch or agency of a bank that is not organized under the law of the
United States or a state is located in the state in which the branch or agency islicensed
if all branches and agencies of the bank are licensed in only one state.

() A foreign air carrier, under the Federal Aviation Act of 1958, as amended,
is located at the designated office of the agent upon which service of process may be
made on behalf of the carrier.

(k) This section applies only for purposes of AS 45.09.301 -45.09.342.

Sec. 45.09.308. When security interest or agricultural lien is perfected;

continuity of perfection, (a) Except as otherwise provided in this section and
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AS 45.09.309, a security interest is perfected if it has attached and all of the applicable
requirements for perfection in AS 45.09.310 - 45.09.316 have been satisfied. A
security interest is perfected when it attaches if the applicable requirements are
satisfied before the security interest attaches.

(b) An agricultural lien is perfected if it has become effective and all of the
applicable requirements for perfection in AS 45.09.310 have been satisfied. An
agricultural lien is perfected when itbecomes effective if the applicable requirements
are satisfied before the agricultural lien becomes effective.

(c) A security interest or agricultural lien is perfected continuously if it is
originally perfected by one method under this chapter and is later perfected by another
method under this chapter, without an intermediate period when itwas unperfected.

(d) Perfection of a security interest in collateral also perfects a security interest
in a supporting obligation for the collateral.

(e) Perfection of a security interest in a right to payment or performance also
perfects a security interest in a security interest, mortgage, or other lien on personal
or real property securing the right.

(f) Perfection of a security interest in a securities account also perfects a
security interest in the security entitlements carried in the securities account.

(@) Perfection of a security interest in a commodity account also perfects a
security interest in the commodity contracts carried in the commodity account.

Sec. 45.09.309. Security interest perfected upon attachment. Tlie following
security interests are perfected when they attach:

(1) a purchase money security interest in consumer goods, except as
otherwise provided in AS 45.09.311(b) with respect to consumer goods that are subject
to a statute or treaty described in AS 45.09.311(a);

(2) an assignment of accounts or payment intangibles that does not, by
itself or in conjunction with other assignments to the same assignee, transfer a
significant part of the assignor®s outstanding accounts or payment intangibles;

(3) a sale of a payment intangible;

(4) a sale of a promissoty note;

(5) a security interest created by the assignment of a health care
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insurance receivable to the provider of the health care goods or services;
(6) a security interest arising under AS 45.02.401, 45.02.505,
45.02.711(c), or AS 45.12.508(e), until the debtor obtains possession of the collateral;
(7) a security interest of a collecting bank arising under AS 45.04.210;
(8) a security interest of an issuer or nominated person arising under

AS 45.05.118;

(9) a security interest arising in the delivery of a financial asset under

AS 45.09.206(C);

(10) a security interest in investment property created by a broker or
securities intermediary;

(11) a security interest in a commodity contract or a commodity
account created by a commodity intermediary;

(12) an assignment for the benefit of all creditors of the transferor and

subsequent transfers by the assignee thereunder; and

(13) a security interest created by an assignment of a beneficial interest
in a decedent’s estate.

Sec. 45.09.310. When filing required to perfect security interest or
agricultural lien; security interests and agricultural liens to which filing provisions
do not apply, (@ Except as otherwise provided in (b) of this section and
AS 45.09.312(b), a financing statement must be filed to perfect all security interests
and agricultural liens.

(b) The filing of a financing statement is not necessary to perfect a security
interest

(1) that is perfected under AS 45.09.308(d), (e), (0, or (Q);

(2) that is perfected under AS 45.09.309 when it attaches;

(3) in property subject to a statute, regulation, or treaty described in
AS 45.09.311(a);

(4) in goods in possession of a bailee that is perfected under
AS 45.09.312(d)(1) or (@;

(5) in certificated securities, documents, goods, or instruments that is

perfected without filing or possession under AS 45.09.312(e), (), or (0);
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(6) in oollateral in the secured party"s possession under AS 45.09.313;

(7)) ina certificated security that is perfected by delivery of the security
certificate to the secured party under AS 45.09.313;

(8) in deposit accounts, electronic chattel paper, investment property,

or letter-of-credit rights that is perfected by control under AS 45.09.314;
(9 in proceeds that is perfected under AS 45.09.315; or

(10) that is perfected under AS 45.09.316.

© If a secured party assigns a perfected security interest or agricultural lien,

a filing under this chapter is not required to continue ihe perfected status of the
security interest against creditors of and transferees from the original debtor.

Sec. 45.09.311. Perfection of security interests in property subject to
certain statutes, regulations, and treaties, (@) Except as otherwise provided in (d)
of this section, the filing of a financing statement is not necessary” or effective to
perfect a security interest in property subject to

(D a statute, regulation, or treaty of the United States whose
requirements for a security interest’s obtaining priority over the rights of a lien creditor
with respect to the property preempt AS 45.09.310(a);

(@ AS 28.10; however, during a period in which collateral is inventory
held for sale by a person who is in the business of selling goods of that kind, the filing
provisions of AS 45.09.501 -45.09.527 apply t a security interest in that collateral
created by that person as debtor; or

() a certificateof-title statute of another jurisdiction that provides for
a security interest to be indicated on the certificate as a condition or result of the
security interest™s obtaining priority over the rights of a lien creditor with respect to the

property.

() Compliance with the requirements of a statute, regulation, or treaty

described in (@) of this section for obtaining priority over the rights of a lien creditor
is equivalent to the filing of a financing statement under this chapter. Except as
otherwise provided in (d) of this section, AS 45.09.313, and 45.09.316(d) and (e) for
goods covered by a certificate of titlk, a security interest in property subject to a
statute, regulation, or treaty described in (@) of this section may be perfected only by
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compliance with those requirements, and a security interest so perfected remains
perfected notwithstanding a change in the use or transfer of possession of the
oollateral.

(©) Except as otherwise provided in (d) of this section and AS 45.09.316(d)

and (e), duration and renewal of perfection of a security interest perfected by
compliance with the requirements prescribed by a statute, regulation, or treaty
described in (@) of this section are governed by the statute, regulation, or treaty. In
other respects, the security interest is subject to this chapter.

(d) During a period in which collateral is inventory held for sale or lease by
a person or leased by that person as lessor and that person is in the business of selling

or leasing goods of that kind, this section does not apply to a security interest n that
oollateral created by that person as debtor.

Sec. 45.09.312. Perfection of security interests in chattel paper, deposit
accounts, documents, goods covered by documents, instruments, investment
property, letter-of-credit rights, and money; perfection by permissive filing;
temporary perfection without filing or transfer of possession, (@ A sicurity
interest in chattel paper, negotiable documents, instruments, or investment property
may be perfected by filing.

(b) Except as otherwise provided in AS 45.09.315(c) and (d) for proceeds,

(1) a security interest in a deposit account may be perfected only by
control under AS 45.09.314;

(@ and except as otherwise provided in AS 45.09.308(d), a security
interest in a letter-of-credit rignt may be perfected only by control under AS 45.09.314;
and

(3 a seaurity interest in money may be perfected only by the secured
party’s taking possession under AS 45.09.313.

(© While goods are in the possession of a bailee thathas issued a negotiable

document covering the goods, a security interest

(D in the goods may be perfected by perfecting a security interest in

the document; and
(2) perfected in the document has priority over a security interest that
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becomes perfected in the goods by another method during that time.

(d) While goods are in the possession of a bailee that has issued a
nonnegotiable document covering the goods, a securityinterest inthe goods may be
perfected by

(D) 1ssuance of a document in the name of the secured party;
(@ the bailee™s receipt of notification of the secured party®s interest; or
@ filing as to the goods.

(® A seaurity interest in certificated seaurities, negotiable documents, or
instruments is perfected without filing or the taking of possession for a period of 20
days from the time the security interest attaches to the extent that it arises for new

value given under an authenticated security agreement.

® A perfected security interest in a negotiable document or goods in
possession of a bailee, other than one that has issued a negotiable document for the
goods, remains perfected for 20 days without filing if the secured party makes
available to the debtor the goods or documents representing the goods for the purpose
of

(D ultimate sale or exchange; or

(@ loading, unloading, storing, shipping,transshipping, manufacturing,
processing, or otherwise dealing with the goods or documents representing the goods
in a manner preliminary to their sale or exchange.

(@ A perfected security interest in a certificated security or instrument remains
perfected for 20 days without filing if the secured party delivers the security certificate
or instrument to the debtor for the purpose of

(D ultimate sale or exchange; or
(2 presentation, collection, enforcement, renewal, or registration of
transfer.

(h) After the 20-day period specified in €), (), or (g) of this section expires,
perfection depends upon compliance with this chapter.

Sec. 45.09.313. When possession by or delivery to secured party perfects
security interest without filing, (@) Except as otherwise provided in (b) of this

section, a secured party may perfect a security interest in negotiable documents, goods,
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instruments, money, or tangible chattel paper by taking possession of the collateral.
A secured party may perfect a security interest in certificated securities by taking
delivery of the certificated securities under AS 45.08.301.

(b) With respect to goods covered by a certificate of title issued by this state,
a secured party may perfect a security interest in the goods by taking possession of th

goods only in the circumstances described in AS 45.09.316(d).
(© With respect to collateral other than certificated securities and goods

covered by a document, a secured party takes possession of collateral in the possessim
of a person other than the debtor, the secured party, or a lessee of the collateral from
the debtor in the ordinary course of the debtor™s business, when tlie person

(D in possession authenticates a record acknowledging that the persor
holds possession of the collateral for the secured party’ benefit; or

(2) takes possession of the oollateral after having authenticated a record
acknowledging that it will hold possession of collateral for the secured party*s berefit,

(d) Ifperfection of a security interest depends upon possession of the collateral
by a secured party, perfection occurs no earlier than the time the secured party takes
possession and continues only while the secured party retains possession.

(® A seaurity interest in a certificated security in registered form is perfected
by delivery when delivery of the certificated security occurs under AS 45.08.301 and
remains perfected by delivery uitil the debtor obtains possession of the security
certificate.

(@ A person in possession of collateral is not required t acknowledge that it
holds possession for a secured party’s berefit.

(@ Ifa person acknowledges that it holds possession for the secured partys
berefit,

(1) the acknowledgment is effective under (¢) of this section or
AS 45.08.301(a), even if the acknowledgment violates the rights of a debtor; and

(@ unless the person otherwise agrees or law other than this chapter
otherwise provides, the person does not owe a duty to the secured party and is not
required to confirm the acknowledgment to another person.

(h) A secured party having possession of collateral does not relinquish
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possession by delivering the collateral to a person other than the debtor or a lessee of
the collateral from the debtor in the ordinary course of the debtor’ business if the
person was instructed before the delivery or is instructed contemporaneously with the
delivery to
(D hold possession of the collateral for the secured party"s benefit; or
(2 redeliver the oollateral to the secured party.

() A secured party does not relinquish possession, even ifa delivery under (h)
of this section violates the rights of a debtor. A person to whom oollateral is delivered
under (h) of this section does not owe a duty to the secured pariy and is not required
to confirm the delivery to another person unless the person otherwise agrees or law
other than this chapter otherwise provides.

Sec. 45.09.314. Perfection by control, (@ A security interest in deposit
accounts, electronic chattel paper, investment property, or letter-of-credit rights, or may
be perfected by control of the collateral under AS 45.09.104, 45.09.105, 45.09.106, or
45.09.107.

(b) A security interest in deposit accounts, electronic chattel paper, or letter-of-
credit rights is perfected by control under AS 45.09.104, 45.09.105, or 45.09.107 when
the secured party obtains control and remains perfected by control only while the
secured party retains control.

(© A security interest in investment property is perfected by control under
AS 45.09.106 from the time the secured party obtains control and remains perfected
by control until

(D) the secured party does not have control; and
(@ one of the following occurs:
(A) ifthe ocollateral is a certificated security, the debtor has or
acquires possession of the security certificate;
(B) ifthe collateral s an uncertificated security, the issuer has
registered or registers the debtor as the registered owner; or
(C) if the collateral is a security entitlement, the debtor is or
becomes the entitlement holder.

Sec. 45.09.315. Secured party's rights on disposition of collateral and in
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proceeds, (@) Except as otherwise provided in this chapter,

(D) a seaurity interest or agricultural lien continues in collateral
notwithstanding sale, lease, license, exchange, or other disposition of the security
interest or agricultural lien unless the secured party authorized the disposition free of
the security interest or agricultural lien; and

(2 a seaurity interest attaches to any identifiable proceeds of collateral.

(b) Proceeds that are commingled with other property are identifiable proceeds
if the proceeds

(1) are goods, to the extent provided by AS 45.09.336; and

(2) are not goods, to the extent that the secured party identifies the
proceeds by a method of tracing, including application of equitable principles, that is
permitted under law other than this chapter with respect to commingled property of the
type involved.

(© A security interest in proceeds iIs a perfected security interest if the security
interest in the original collateral was perfected.

(d) A perfected security interest in proceeds becomes unperfected on the 21st
day after the security interest attaches to the proceeds unless

(1) the following conditions are satisfied

(A) a filed financing statement covers the original collateral;

(B) the proceeds are collateral in which a security interest may
be perfected by filing in the office in which the financing statement has been
filed; and

(C) the proceeds are not acquired with cash proceeds;

(2) the proceeds are identifiable cash proceeds; or

(3 the seaurity interest in the proceeds is perfected other than under
(© of this section when the security interest attaches to the proceeds or within 20 days
thereafter.

(e |If a filed financing statement covers the original collateral, a security
interest in proceeds that remains perfected under (d)(1) of this section becomes

unperfected at the later of
(D) when the effectiveness of the filed financing statement lapses under
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AS 45.09.515 or is terminated under AS 45.09.513; or
() the 21st day after tlie security interest attaches to the proceeds.
Sec. 45.09.316. Continued perfection of security interest following change
in governing law. (@) A security interest perfected under the law of the jurisdiction
designated inAS 45.09.301(1) or 45.09.305(c) remains perfected uttil the earliest of
(1) the time perfection would have ceased under the law of that
Jurisdiction;
(2) the expiration of four months after a change of the debtor*s location
to another jurisdiction;
(3) the expiration of one year after a transfer of collateral to a person
who thereby becomes a debtor and islocated in another jurisdiction; or
(%) the expiration of one year after a new debtor located in another
Jurisdiction becomes boundunder AS  45.09.203(d).
(b) If a security interest described in (@) of this section becomes perfected
under the law of the other jurisdiction before the earliest time or event described in (a)
of this section, itremains perfected thereafter. If the security interest does not become
perfected under the law of the other jurisdiction before the earliest time or event, it
becomes unperfected and is considered never to have been perfected as against a

purchaser of the collateral for value.
(© A possessoiy security interest incollateral, other than goods covered by a

certificate of titke and as-extracted collateral consisting of goods, remains continuously
perfected if

(D) the oollateral s located in one jurisdiction and subject to a security
interest perfected under the law of that jurisdiction;

(2) after the event described iIn (1) of this subsection occurs, the
oollateral is brought into another jurisdiction; and

(@ upon entry into the other jurisdiction, the security interest is
perfected under the law of the other jurisdiction.

(d) Except as otherwise provided in(e) of this section, a security interest in

goods covered by a certificate of title that is perfected by a method under the law of
another jurisdiction when the goods become covered by a certificate of title from this
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state remains perfected uttil the security interest would have become unperfected under
the law of the other jurisdiction had the goods not become so covered.

(© A security interest described in (d) of this section becomes unperfected as
against a purchaser of the goods for value and is considered never to have been
perfected as against a purchaser of the goods for value if the applicable requirements
for perfection under AS 45.09.311(b) or 45.09.313 are not satisfied before the earlier
of

(D) the time the security interest would have become unperfected under
the law of the other jurisdiction had tlie goods not become covered by a certificate of

titde from this state; or
(@ the expiration of four months after the goods had become so

covered.

(@ A security interest in deposit accounts, letter-of—credit rigtts, or investment
property that is perfected under the law of the bank™s jurisdiction, the issuer™s
Jurisdiction, a nominated person®s jurisdiction, the securities intermediary’ jurisdiction,
or the commodity intermediary’ jurisdiction, as applicable, remains perfected until the

earlier of
(D) the time the seaurity interest would have become unperfected under

the law of that jurisdiction; or
(2 the expiration of four months after a change of the applicable
jurisdiction t another jurisdiction.

(@ If a security interest described in (f) of this section becomes perfected
under the law of the other jurisdiction before the earlier of the time or the end of the
period described in (f) of this section, itremains perfected thereafter. Ifthesecurity
interest does not become perfected under the law of the other jurisdiction before the
earlier of that time or the end of that period, itbecomes unperfected and is considered
never to have been perfected as against a purchaser of the collateral for value.

Sec. 45.09.317. Interests that take priority over or take free of unperfected
security interest or agricultural lien, (@ An unperfected security interest or
agricultural lien is subordinate to the rights of a person

(D) entitled to priority under AS 45.09.322; and
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(@) who becomes a lien creditor before the earlier of tie time
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security interest or agricultural lien is perfected or a financing statement covering the
ocollateral is filed.

(b) Except as otherwise provided in (¢) of this section, a buyer, other than a
secured party, of tangible chattel paper, documents, goods, Instruments, or a security
certificate takes free of a security interest or agricultural lien if the buyer gives value
and receives delivery of die collateral without knowledge of the security interest or
agricultural lien and before it is perfected.

(©) Except as otherwise provided in (€) of this secdon, a lessee of goods takes
free of a security interest or agricultural lien if the lessee gives value and receives
delivery of the collateral without knowledge of the security interest or agricultural lien
and before it is perfected.

(d A licensee of a general intangible or a buyer, other than a secured party,
of accounts, , electronic chattel paper, general intangibles, or investment property other
than a cerdficated security takes free of a security interest if the licensee or buyer
gives value without knowledge of the security interest and before it is perfected.

(©) Except as otherwise provided In AS 45.09.320 and 45.09.321, ifa person
files a financing statement with respect to a purchase money security interest before
or within 20 days after the debtor receives delivery of the collateral, the security
interest takes priority over the rights of a buyer, lessee, or lien creditor that arise
between the time the security interest attaches and the time of filing.

Sec. 45.09.318. No interest retained in right to payment that is sold; rights
and title of seller of account or chattel paper with respect to creditors and
purchasers, (@ A debtor that has sold an account, chattel paper, payment intangible,
or promissory note does not retain a legal or equitable interest in the collateral sold.

) For purposes of determining the rights of creditors of, and purchasers for

value of an account or chattel paper from, a debtor that has sold an account or chattel
paper, while the buyer™s security interest is unperfected, the debtor is considered to
have rights and title to the account or chattel paper identical to those the debtor sold.

Sec. 45.09.319. Rights and title of consignee with respect to creditors and

purchasers, (@) Except as otherwise provided in (b) of this section, for purposes of
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determining the rights of creditors of, and purchasers for value of goods from, a
consignee, while the goods are in the possession of the consignee, the consignee has
rights and title to the goods identical to those the consignor had or had power to
transfer.

(b) For purposes of determining the rights of a creditor of a consignee, law
other than this chapter determines the rights and title of a consignee while goods are
in the consignee™s possession If, under AS 45.09.301 -45.09.342, a perfected security
interest held by the consignor would have priority over the rights of the creditor.

Sec. 45.09.320. Buyer of goods, (@) Except as otherwise provided in (g) of
this section, a buyer in ordinary course of business, other than a person buying farm

products from a person engaged in farming operations, takes free of a security interest
created by the buyer®s seller, even if the security interest is perfected and the buyer
knows of its existence.

(b) Except as otherwise provided in () of this section, a buyer of goods from

a person who used or bought the goods for use primarily for personal, family, or
household purposes takes free of a security interest, even ifperfected, ifthe buyer buys
(D without knowledge of the security interest;
(@ for value;
(3) primarily for the buyer®s personal, family, or household purposes;
and
(@) before the filing of a financing statement coveringthe goods.

(© To the extent that it affects the priority of a security interest over a buyer
of goods under (b) of this section, the period of effectiveness of a filing made in the
jJurisdiction in which the seller is located is governed by AS 45.09.316(a) and (b)-

(@ A buyer in ordinary course of business buying oil, gas, or other minerals
at the wellhead or minehead or after extraction takes free of an interest arising out of
an encumbrance.

(© The provisions of (@) and (b) of this section do not affect a security interest
in goods in the possession of the secured party under AS 45.09.313.

Sec. 45.09.321. Licensee of general intangible and lessee of goods in

ordinary course of business, (@ In this section, "licensee in ordinary course of
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business™ means a person who becomes a licensee of a general intangible in good
faith, without knowledge that the license violates the rights of another person in the
genera] intangible, and in the ordinary course from a person in the business of
licensing general intangibles of that kind. A person becomes a licensee in the ordinary
course if the license to the person comports with the usual or customary practices in
the kind of business inwhich the licensor is engaged or with the licensor®s own usual
or customary practices.

() A licensee in ordinary course of business takes Its rights under the license
free of a security interest in the general intangible created by the licensor even if the
security interest is perfected and the licensee knows of its existence.

(© A lessee in ordinary course of business takes its leasehold interest free of

a security interest in the goods created by the lessor even if the security interest is
perfected and the lessee knows of Its existence.

Sec. 45.09.322. Priorities among conflicting security interests in and
agricultural liens on same collateral, (@) Except as otherwise provided in this
section, priority among conflicting security interests and agricultural liens in tlie same
collateral is determined according to the following rules:

(D conflicting perfected security interests and agricultural liens rank
according to priority in time of filing or perfection; priority dates from the earlier of
the time a filing covering the collateral is first made or the security interest or
agricultural lien is first perfected if there s no period thereafter when there is neither
filing nor perfection;

(2) a perfected security interest or agricultural lien has priority over a
conflicting unperfected security interest or agricultural lien;

(3 the first security interest or agricultural lien to attach or become
effective has priority if conflicting security interests and agricultural liens are
unperfected.

(b) For the purposes of (a)(1) of this section, the time of filing or perfection
as to a security interest in collateral

(D is also the time of filing or perfection as to a security interest in

proceeds; and
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() supported by a supporting obligation is also the time of filing

perfection as to a security interest in the supporting obligation.

(©) Except as otherwise provided in (f) of this section, a security interest in
collateral that qualifies for priority over a conflicting security interest under
AS 45.09.327, 45.09.328, 45.09.329, 45.09.330, or 45.09.331 also has priority over a
conflicting security interest in

(1) supporting obligation for the collateral; and
(2 proceeds of the collateral if
(A) the security interest in proceeds is perfected;
(B) the proceeds are cash proceeds or of the same type as the
oollateral; and
(C) in the case of proceeds that are proceeds of proceeds, all
intervening proceeds are cash proceeds, proceeds of the same type as the
oollateral, or an account relating to the oollateral.

(d) Subject to (e) of this section and except as otherwise provided in (f) of this
section, ifa security interest in chattel paper, deposit accounts, negotiable documents,
instruments, investment property, or letter-of-credit rights is perfected by a method
other than filing, conflicting perfected security interests in proceeds of the collateral
rank according to priority in time of filing.

(©) The provisions of (d) of this section apply only if the proceeds of the
collateral are not cash proceeds, chattel paper, negotiable documents, instruments,
investment property, or letter-of-credit rights.

(® The provisions of (@) - () of this section are subject to

(1) the provisions of (g) of this section and the other provisions of
AS 45.09.301 -45.09.342;

(2 AS 45.04.210 with respect to a security interest of a collecting
bank;

(@) AS 45.05.118 with respect to a security interest of an issuer or
nominated person; and

(4 AS 45.09.110 with respect to a security interest arising under
AS 45.02 or AS 45.12.
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© A perfected agricultural lien on collateral has priority over a conflicting

security interest in or agricultural lien on the same collateral if the statute creating the
agricultural lien so provides.

Sec. 45.09323. Future advances, (a) Except as otherwise provided in (¢) of
this section, for purposes of determining the priority of a perfected security interest
under AS 45.09.322(a)(1), perfection of the security interest dates from the time an
advance is made to the extent that the security interest secures an advance that

(1) ismade while the security interest is perfected only
(A) under AS 45.09.309 when it attaches; or
(B) temporarily under AS 45.09.312(e), (), or (g); and
(2) not made pursuant to a commitment entered into before or while
the security interest is perfected by a method other than under AS 45.09.309 or
45.09.312(e), (0, or (Q)-

(b) Except as otherwise provided in (C) of this section, a security interest is
subordinate to the rights of a person who becomes a lien creditor while the security
interest is perfected only to the extent that the security interest secures advances made
more than 45 days after the person becomes a lien creditor unless the advance is made

(1) without knowledge of the lien; or
(2) pursuant to a commitment entered into without knowledge of the
lien.

(© The provisions of (@ and (b) of this section do not apply to a security
interest held by a secured party that is a buyer of accounts, chattel paper, payment
intangibles, or promissory notes or a consignor.

(d) Except as otherwise provided in () of this section, a buyer of goods other
than a buyer in ordinary course of business takes free of a security interest to the
extent that it secures advances made after the earlier of

() the time the secured party acquires knowledge of the buyer’
purchase; or
(2) 45 days after the purchase.
(© The provisions of (d) of this section do not apply if the advance is made

pursuant to a commitment entered into without knowledge of the buyer’ purchase and
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