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T a l k i n g  P o i n t s  H B  221

• T h i s  l e g i s l a t i o n  s e e k s  t o  a m e n d  t w o  a r e a s  o f  t h e  A l a s k a  T r u s t  A c t .

• T h e  f i r s t  a r e a  H B  2 2 1  a d d r e s s e s  i s  a  t r u s t e e ' s  d u t y  to  i n f o r m  a n d  a c c o u n t  t o  

b e n e f i c i a r i e s .  T h e  c u r r e n t  l a w  d o e s  n o t  s p e c i f y  w h i c h  b e n e f i c i a r i e s  m u s t  b e  

n o t i f i e d  w i t h  r e s p e c t  t o  i n c o m e  o r  p r i n c i p l e  h e / s h e  m a y  b e  e n t i t l e d  t o  r e c e i v e .

• S o m e  t r u s t s  n a m e  a s  m a n y  a s  a d o z e n  d i s c r e t i o n a r y  b e n e f i c i a r i e s  t h a t  a  t r u s t e e  

m a y  h a v e  t o  n o t i f y  o n  a c c o u n t  o f  t h e  s t a t u t e ' s  v a g u e  l a n g u a g e .  H B  2 2 1  w o u l d  

c l a r i f y  t h a t  t h e  t r u s t e e  o n l y  h a s  t o  n o t i f y  a  b e n e f i c i a r y  w h o  i s  e n t i t l e d  to  

m a n d a t o r y  d i s t r i b u t i o n  o f  i n c o m e  o r  p r i n c i p a l .  T h i s  m a n d a t o r y  b e n e f i c i a r y  w i l l  

b e  r e f e r r e d  t o  a s  a " c u r r e n t  b e n e f i c i a r y "  t h r o u g h o u t  t h e  s ta t u t e .

• T h e  s e c o n d  a r e a  H B  2 2 1  a d d r e s s e s  i s  t h e  m o d i f i c a t i o n  o r  t e r m i n a t i o n  o f  a n  

i r r e v o c a b l e  t r u s t .

• B o t h  r e v o c a b l e  a n d  i r r e v o c a b l e  t r u s t s  a r e  f r e q u e n t l y  u s e d  f o r  e s t a t e  p l a n n i n g  

p u r p o s e s .  T r u s t s  a r e  o f t e n  m a d e  i r r e v o c a b l e  t o  o b t a i n  c e r t a i n  ta x  a d v a n t a g e o u s  

ta x  t r e a t m e n t  o r  to  e n s u r e  t h a t  t h e  s e t t l o r ' s  p u r p o s e  i s  a c h i e v e d .  I r r e v o c a b l e  t r u s t s  

a r e  c u r r e n t l y  p r o h i b i t e d  f r o m  m o d i f i c a t i o n  o r  t e r m i n a t i o n  u n d e r  A l a s k a  l a w .

• A c c o r d i n g l y ,  w h e n  c i r c u m s t a n c e  a r i s e  u n d e r  w h i c h  a  m o d i f i c a t i o n  o r  t e r m i n a t i o n  

o f  a n  i r r e v o c a b l e  t r u s t  w o u l d  b e  p r u d e n t ,  t h e  m o v a n t  i s  r e q u i r e d  t o  t a k e  t h e  

m a t t e r  t o  c o u r t  a n d  f a c e  u n p r e d i c t a b l e  r e s u l t s .

• H B  2 2 1  w o u l d  a m e n d  A l a s k a  l a w  to  p e r m i t  i r r e v o c a b l e  t r u s t s  t o  b e  a m e n d e d  o r  

t e r m i n a t e d  b y  a  t r u s t e e ,  s e t t l o r ,  o r  b e n e f i c i a r y  u n l e s s  t h e  t r u s t  i s  e x p r e s s l y  m a d e  

i r r e v o c a b l e .

• T h e  p r o p o s e d  l e g i s l a t i o n  f o l l o w s  a s t a t u t o r y  p a t t e r n  t h a t  h a s  b e e n  a d o p t e d  b y  

t h e  d r a f t e r s  o f  t h e  U n i f o r m  T r u s t  A c t .  C o m m e n t s  to  S e c t i o n  3 -1 0 2  o f  t h e  

U n i f o r m  T r u s t  A c t  p r o v i d e :  R e v o c a t i o n  o r  M o d i f i c a t i o n  o f  R e v o c a b l e  T r u s t .  

S u b s e c t i o n  (a )  o f  t h i s  s e c t i o n ,  f o l l o w i n g  t h e  l e a d  o f  C a l i f o r n i a ,  M o n t a n a ,  a n d  

T e x a s ,  p r o v i d e s  t h a t  a  t r u s t  i s  r e v o c a b l e  u n l e s s  t h e  t e r m s  o f  t h e  t r u s t  p r o v i d e

A la s k a  S ta te  C a p i to l ,  R o o m  120 • J u n e a u , A la s k a  99801
(907) 465-3777 p h o n e  • (907) 465-2819 fa x



A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s

H o u s e  J u d i c i a r y  C o m m i t t e e  
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r u l e .
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I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F I R S T  L E G I S L A T U R E  - F I R S T  S E S S I O N

BY T H E  H O U S E  JU D IC IA R Y  C O M M IT T E E  BY R E Q U E S T

In tro d u c e d : 5/4/99 
R e fe r re d : J u d ic ia ry

A  B I L L  

F O R  A N  A C T  E N T I T L E D

1 " A n  A c t  r e la t in g  to  a  t r u s t e e 's  d u t ie s  to  i n f o r m  a n d  a c c o u n t  to  b e n e f i c ia r ie s ;

2  r e la t in g  to  t h e  r e v o c a t io n ,  m o d i f i c a t io n ,  t e r m in a t io n ,  r e f o r m a t io n ,  c o n s t r u c t i o n ,  a n d

3 t r u s te e s  o f  t r u s t s ;  a n d  r e la t in g  to  t r a n s f e r  r e s t r i c t i o n s  in  t r u s t s ."

4  B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

H O U S E  B I L L  N O . 221

5  *  S e c t i o n  1. A S  1 3 .1 6 .5 9 5 (a ) is a m e n d e d  to  read :

6 (a )  B e fo r e  d is tr ib u t in g  to  a tru s tee , the  p e rso n a l re p re s e n ta t iv e  m a y  re q u ire  tha t

7  th e  tru s t b e  re g is te re d  i f  th e  s ta te  in w h i c h  it is  to  b e  a d m in is te r e d  o r o v id e s  fo r

8 re g is tra t io n  a n d  tha t th e  tru s te e  in fo rm  th e  c u r r e n t  b e n e f i c ia r ie s  a p r o v id e d  in

9  A S  13 .36 .080 .

10 *  S e c .  2 . A S  1 3 .3 6 .0 8 0  is a m e n d e d  to  read:

11 S e c .  1 3 .3 6 .0 8 0 . D u t y  t o  i n f o r m  a n d  a c c o u n t  to  c u r r e n t  b e n e f i c i a r i e s .  T h e

12 tru s te e  sh a ll k e e p  th e  c u r r e n t  b e n e fic ia r ie s  o f  th e  tru st re a so n a b ly  in fo r m e d  o f  th e  tru s t

13 a n d  its a d m in is tra t io n . In  a d d i t io n  [: ]

14 (1 )  w ith in  3 0  d a y s  a fte r  a c c e p ta n c e  o f  th e  trust, th e  tru s te e  sh a ll in fo r m
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1 in  w r i t in g  th e  cu r r e n t  b e n e fic ia r ie s  and* i f  p o s s ib le ,  o n e  o r  m o r e  p e rso n s  w h o  u n d e r

2  A S  1 3 .0 6 .1 2 0  m a y  re p re se n t  c u r r e n t  b e n e f ic ia r ie s  [ W I T H  F U T U R E  I N T E R E S T S ] ,  o f

3  th e  c o u r t  in  w h i c h  th e  tru s t  is re g is te re d  an d  o f  th e  tru stee 's  n a m e  a n d  a d d re ss ;

4  (2 )  u p o n  re a so n a b le  re q u e s t, th e  tru s tee  sha ll p r o v id e  th e  c u r r e n t

5  b e n e f i c ia r y  w ith  a  c o p y  o f  the  te rm s  o f  th e  tru s t t h a t  [ W H I C H ]  d e s c r ib e  o r  a f f e c t  th e

6 b e n e f ic ia r y 's  in te res t a nd  w ith  re le v a n t in fo rm a tio n  a b o u t th e  a sse ts  o f  th e  tru s t an d  th e

7  p a r t icu la r s  re la t in g  to  th e  a d m in is tra tio n ;

8 (3 )  u p o n  re a so n a b le  re q u e s t, a  c u r r e n t  b e n e f ic ia r y  is e n t i t le d  to  a

9 s ta te m e n t  o f  th e  a c c o u n t s  o f  the  tru s t a n n u a lly  an d  o n  te rm in a t io n  o f  the  tru st o r

10  c h a n g e  o f  th e  tru stee .

11 *  S e c .  3 . A S  13 .36 .080  is a m e n d e d  b y

12 (b )  T h e  tru s t a g re e m e n t  m a y  m o d i f y  th e  tru s te e ’s d u t ie s  u n d e r  th is  s e c t io n  a n d

13 m a y  p r o h ib i t  th e  tru s te e  f r o m  p r o v id in g  a n y  n o t i f i c a t io n  o r  in fo rm a t io n  to  a c u r r e n t

14 b e n e f i c ia r y  re g a rd in g  th e  tru s t u n le s s  tha t b e n e f ic ia r y  r e c e iv e s  a  d is tr ib u t io n  f r o m  the

15 tru st, a n d  th en  th e  n o t i f i c a t io n  o r  in fo rm a tio n  m a y  b e  l im ite d  to  th e  a c c o u n t in g  p e r io d

16 d u r in g  w h i c h  th e  d is tr ib u t io n  w a s  m ade .

17 ( c )  In  th is  s e c t io n ,  " cu rren t b e n e fic ia ry "  m e a n s  a b e n e f i c ia r y  w h o  is  e n t i t le d

18 to  a m a n d a to ry  d is tr ib u t io n  o f  in c o m e  o r  p r in c ip a l  f r o m  th e  tru s t o n  an a n n u a l o r  m o re

19 fr e q u e n t  b a s is .  ■

2 0  *  S e c .  4 . A S  13.36 is a m e n d e d  b y  a d d in g  taew  s e c t io n s  o  read:

21 S e c .  1 3 .3 6 .3 3 5 . P r e s u m p t i o n  o f  r e v o c a b i l i t y .  (a )  U n le s s  a tru s t  is e x p re s s ly

2 2  m a d e  ir r e v o ca b le ,  a tru s t e x e c u te d  on  o r  a fte r  th e  e f f e c t i v e  d a te  o f  th is  A c t  is r e v o c a b le ^ . .— K T T tL

2 3  b y  th e  se tt lo r .

2 4  ( b )  N o tw ith s ta n d in g  A S  13.36.035 - 13 .36 .050 , th is  s e c t io n  a p p lie s  o n ly  i f  the

2 5  s e t t lo r  is d o m ic i le d  in  th is  s ta te  w h e n  th e  tru s t is c r e a te d , th e  tru s t in s t ru m e n t  is

26  e x e c u te d  in  th is  sta te , o r  th e  tru st p ro v id e s  tha t th e  la w  o f  th is  s ta te  g o v e rn s  th e  trust.

2 7  S ec . 1 3 .3 6 .3 4 0 . M o d if ic a t io n  a n d  re v o c a t io n  o f  re v o c a b le  t r u s t s ,  ( a )  A

28  tru s t  tha t is r e v o ca b le  b y  th e  s e tt lo r  m a y  b e  m o d i f ie d  o r  r e v o k e d  in  w h o le  o r  in  part

2 9  b y

3 0  (1 )  su b s ta n tia l c o m p l ia n c e  w ith  a m e th o d  o f  m o d i f i c a t io n  o r  r e v o ca t io n

31 p r o v id e d  in  th e  tru s t in s tru m e n t; o r
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1 (2 )  a w r it in g , o th e r  than  a  w il l ,  s ig n e d  b y  the  s e tt lo r  a n d  d e l iv e r e d  to

2  th e  tru s te e  d u r in g  th e  l i fe t im e  o f  th e  s e tt lo r , e x c e p t  that, i f  th e  tru s t  in s tru m e n t

3  e x p re s s ly  m a k e s  th e  m e th o d  o f  r e v o ca t io n  p r o v id e d  in th e  tru s t in s tru m e n t  the

4  e x c lu s i v e  m e th o d  o f  r e v o ca t io n ,  the  tru s t m a y  n o t  b e  r e v o k e d  u n d e r  th is  p a rag rap h .

5 ( b )  U n le s s  o th e r w is e  p r o v id e d  in  th e  tru s t in s tru m e n t, i f  a tru s t tha t is

6  r e v o c a b le  b y  th e  s e tt lo r  is  c r e a te d  o r  fu n d e d  b y  m o r e  tha n  o n e  se ttlo r ,

7  ( 1 )  th e  tru s t  m a y  b e  m o d i f ie d  o r  r e v o k e d  as p r o v id e d  in  A S  3 4 .7 7 .1 0 0

8 to  th e  e x te n t  th e  tru s t c o n s is t s  o f  c o m m u n i t y  p ro p e r ty  u n d e r  A S  3 4 .7 7  (A la s k a

9 C o m m u n i t y  P ro p e r ty  A c t ) ;

10 (2 )  e a c h  s e tt lo r  m a y  m o d i f y  o r  r e v o k e  the  tru s t as to  th e  p o r t io n  o f  the

11 tru s t p r o p e r ty  c o n t r ib u te d  b y  tha t s e tt lo r  tha t is n o t  c o m m u n i t y  p ro p e r ty  u n d e r

12 A S  3 4 .77 .

13 ( c )  A  r e v o c a b le  tru s t m a y  n o t  b e  m o d i f ie d  o r  r e v o k e d  b y  an a t to rn e y - in - fa c t

14 u n d e r  a p o w e r  o f  a tto rn e y  u n le s s  th e  m o d i f i c a t io n  o r  r e v o c a t io n  is e x p re s s ly  p e rm it te d

15 b y  th e  tru s t in s tru m e n t.

16 S ec . 1 3 .3 6 .3 4 5 . M o d if ic a t io n  o r  te r m in a t io n  o f  i r r e v o c a b le  t r u s t s  b e c a u s e

17 o f  u n a n t i c ip a te d  c i r c u m s ta n c e s ,  (a )  O n  p e t it io n  b y  a  tru s te e , se tt lo r , o r  b e n e f ic ia r y ,

18  a c o u r t  m a y  m o d i f y  th e  a d m in is tra t iv e  o r  d is p o s i t iv e  te rm s  o f  an ir r e v o ca b le  tru s t o r

19 te rm in a te  an ir r e v o ca b le  tru s t if, b e ca u s e  o f  c i r c u m s ta n c e s  n o t  a n tic ip a te d  b y  the

2 0  s e tt lo r ,  m o d i f i c a t io n  o r  te rm in a t io n  w o u ld  su b s ta n t ia lly  fu r th e r  th e  s e t t lo r ’s p u rp o s e s

21 in  c r e a t in g  th e  trust.

2 2  (b )  U p o n  te rm in a t io n  o f  a tru s t  u n d e r  th is  s e c t io n ,  th e  tru s t p ro p e r ty  sh a ll b e

2 3  d is tr ib u te d  in  a c c o r d a n c e  w ith  the  s e t t lo r ’s p ro b a b le  in te n tio n .

2 4  S ec . 1 3 .3 6 .3 5 0 . R e fo r m a t io n  to  c o r r e c t  m is ta k e s  in  i r r e v o c a b le  t r u s t s ,  (a )

2 5  O n  p e t i t io n  b y  a tru s te e , se tt lo r , o r  b e n e f ic ia r y ,  a c o u r t  m a y  r e fo r m  the  te rm s  o f  an

2 6  i r r e v o c a b le  trust, e v e n  i f  th e  tru st in s t ru m e n t  is n o t  a m b ig u o u s ,  to  c o n fo r m  to  th e

2 7  s e t t lo r ’ s in te n tio n  i f  th e  fa ilu re  to  c o n f o r m  w a s  d u e  to  a  m is ta k e  o f  fa c t  o r  la w ,

28  w h e th e r  in e x p re s s io n  in  th e  tru st o r  in d u c e m e n t  to  c r e a te  th e  trust, an d  i f  th e  s e t t lo r ’s

29  in te n t  c a n  b e  e s ta b lis h e d  b y  c le a r  and  c o n v in c i n g  e v id e n c e .

3 0  (b )  A  c o u r t  m a y  c o n s id e r  e v id e n c e ,  in c lu d in g  d ir e c t  e v id e n c e  c o n t r a d ic t in g  the

31 p la in  m e a n in g  o f  the  tex t, w h e n  d e te r m in in g  th e  s e t t lo r ’s in te n t  o r  fo r  a n y  o th e r
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1 p u r p o s e  u n d e r  th is  s e c t io n .

2 S ec . 1 3 .3 6 .3 5 5 . C o n s tr u c t io n  o f  t r u s t  to  a c h ie v e  s e t t l o r ’s t a x  o b je c t iv e s ,  (a)

3  T h e  te rm s  o f  a tru s t sh a ll b e  co n s t ru e d  to  a c h ie v e  the  s e t t lo r ’s  tax o b je c t iv e s .

4 (b )  O n  p e t it io n  b y  a trustee , se tt lo r , o r  b e n e f ic ia r y ,  a c o u r t  m a y  m o d i f y  the

5  te rm s  o f  an  ir r e v o ca b le  tru s t to  a c h ie v e  th e  s e tt lo r ’s tax o b je c t i v e s  in  a m a n n e r  tha t

6 d o e s  n o t v io la te  th e  s e t t lo r ’s p ro b a b le  in ten t. T h e  c o u r t  m a y  o rd e r  th a t th e

7  m o d i f i c a t io n  o p e ra te  r e tro a c t iv e ly .

8 S ec . 1 3 .3 6 .3 6 0 . M o d if ic a t io n  o r  t e r m in a t io n  o f  i r r e v o c a b le  t r u s t  b y  c o n s e n t.

9 (a )  E x c e p t  as o th e rw is e  p r o v id e d  b y  th is  s e c t io n ,  o n  p e t it io n  b y  a tru s tee , s e tt lo r , o r

10 b e n e f ic ia r y ,  a c o u r t  m a y  m o d ify  o r  te rm in a te  an ir r e v o ca b le  tru s t i f  all o f  th e

11 b e n e f ic ia r ie s  c o n s e n t  an d  i f  c o n t in u a t io n  o f  the  trust o n  th e  e x is t in g  te rm s  o f  th e  tru st

12 is n o t  n e ce s s a ry  to  fu r th e r  a m a teria l p u rp o se  o f  the  trust. T h e  in c lu s io n  o f  a

13 r e s t r ic t io n  o n  th e  v o lu n ta ry  o r  in v o lu n ta ry  tra n s fe r  o f  tru s t in te res ts  u n d e r

14 A S  3 4 .4 0 .1 1 0  m a y  co n s t i tu te  a m a teria l p u r p o ie  o f  th e  tru s t u n d e r  th is  s u b s e c t io n ,  b u t

15 is  n o t  p r e s u m e d  to  c o n s t i tu te  a m a te ria l p u rp o se  o f  the  trust u n d e r  th is  s u b s e c t io n .

16 (b )  U n le s s  o th e rw is e  p r o v id e d  in th e  tru s t in s tru m en t, an  ir r e v o ca b le  tru s t  m a y

17 n o t  b e  m o d if ie d  o r  te rm in a te d  u n d e r  th is  s e c t io n  w h i le  a s e tt lo r  is a lso  a d is c r e t io n a r y

18 b e n e f i c ia r y  o f  th e  trust.

19 ( c )  I f  a b e n e f ic ia r y  o th e r  than  a q u a li f ie d  b e n e f ic ia r y  d o e s  n o t c o n s e n t  to  a

20  m o d i f i c a t io n  o r  te rm in a t io n  o f  an ir r e v o ca b le  trust tha t is p r o p o s e d  b y  th e  tru s tee ,

21 s e tt lo r , o r  o th e r  b e n e fic ia r ie s ,  a c o u r t  m a y  a p p ro v e  the  p r o p o s e d  m o d i f i c a t io n  o r

2 2  te rm in a t io n  i f  the  c o u r t  d e te rm in e s

23  (1 )  i f  all th e  b e n e f ic ia r ie s  had  co n s e n te d ,  the  tru s t c o u ld  h a v e  b een

24  m o d i f ie d  o r  te rm in a te d  u n d e r  th is  s e c d o n ;  and

2 5  (2 )  the  r ig h ts  o f  a b e n e f ic ia r y  w h o  d o e s  n o t  c o n s e n t  w il l  b e  a d e q u a te ly

2 6  p r o te c t e d  o r  n o t  s ig n i f i c a n t ly  im p a ired .

2 7  (d )  In ( c )  o f  th is  s e c t io n ,  " q u a lifie d  b e n e fic ia ry "  m e a n s  a b e n e f i c ia r y  w h o

2 8  ( I )  o n  th e  d a te  th e  b e n e f i c ia r y ’s q u a li f ica t io n  is d e te rm in e d , is e n t it le d

29  o r  e l ig ib le  to  r e c e iv e  a d is tr ib u t io n  o f  tru st in c o m e  o r  p r in c ip a l;  o r

3 0  (2 )  w o u ld  be  e n tit le d  to  r e c e iv e  a d is tr ib u t io n  o f  tru st in c o m e  o r

31 p r in c ip a l  i f  the  e v e n t  c a u s in g  the  tru s t ’s te rm in a tio n  o c c u r s .
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1 S ec . 1 3 .3 6 .3 6 5 . U n e c o n o m ic a l i r r e v o c a b le  t r u s t ,  (a )  N o tw i th s ta n d in g  the

2  o th e r  p r o v is io n s  o f  A S  13 .36 .335  - 13 .36 .370 , i f  the  v a lu e  o f  th e  p r o p e r ty  o f  an

3  ir r e v o c a b le  tru s t is le ss  than  $ 5 0 ,0 0 0 , th e  tru s te e  m a y  te rm in a te  th e  tru s t u n le s s  th e

4 tru s t  in s tru m e n t  p r o v id e s  o th e rw is e .

5  ( b )  N o tw ith s ta n d in g  the  o th e r  p r o v is io n s  o f  A S  13 .36 .335  - 1 3 .3 6 .3 7 0  a n d  th e

6  te rm s  o f  th e  trust, o n  p e t it io n  to  the  s u p e r io r  c o u r t  b y  a tru s tee , s e tt lo r , o r  b e n e f ic ia r y ,

7  th e  c o u r t  m a y  m o d i fy  o r  te rm in a te  an ir r e v o ca b le  n o n ch a r ita b le  tru st, o r  r e m o v e  the

8 tru s te e  a n d  a p p o in t  a d i f f e r e n t  tru stee , i f  the  c o u r t  d e te rm in e s  tha t th e  v a lu e  o f  th e  trust

9  p r o p e r ty  is in s u f f i c ie n t  to  ju s t i f y  the  c o s t  o f  a d m in is tra tio n .

10  ( c )  U p o n  te rm in a t io n  o f  a tru s t u n d e r  th is  s e c t io n ,  th e  tru s te e  sh a ll d is tr ib u te

11 th e  tru s t  p ro p e r ty  in  a c c o r d a n c e  w ith  th e  s e t t lo r ’s p ro b a b le  in ten t.

12 S ec . 13 .3 6 .3 7 0 . E x c lu s iv e  p ro c e d u r e .  U n le s s  o th e rw is e  p r o v id e d  in  th e  tru s t

13 in s tru m e n t ,  e x c e p t  as p r o v id e d  b y  A S  1 3 .1 2 .2 1 2 (c ),  13 .12 .803 , 1 3 .12 .804 , 13 .12 .907 ,

14 A S  13 .33 .205 , A S  13 .36 .130 , a n d  A S  13 .60 .010, A S  !3 .3 6 .3 3 5  -  13 .3 6 .3 6 5  p r o v id e  the

15 e x c lu s i v e  p r o ce d u re s  fo r  m o d ify in g ,  te rm in a tin g , o r  r e v o k in g  trusts.

16 *  S ec . 5. A S  3 4 .4 0 .1 1 0  is a m e n d e d  b y  a d d in g  a n e w  s u b s e c t io n  to  read :

17  ( g )  I f  a tru st c o n ta in s  a tra n s fe r  r e s t r ic t io n  a l lo w e d  u n d e r  (a )  a n d  e f f e c t i v e

18 u n d e r  (b )  o f  th is  s e c t io n ,  a b e n e f ic ia ry  m a y  n o t  tra n s fe r  an in te re s t  in th e  tru st, a n d  a

19 c r e d i t o r  o r  a s s ig n e e  o f  a b e n e f ic ia r y  m a y  n o t  a tta ch  an in te res t in  o r  a d is tr ib u t io n  f r o m

2 0  th e  tru s t b y  the  tru s te e  b e fo re  r e ce ip t  o f  th e  in te re s t o r  d is tr ib u t io n  b y  th e  b e n e f ic ia ry .

21  In  th is  s u b s e c t io n ,  " re ce ip t  o f  th e  in te res t o r  d is tr ib u t io n  b y  th e  b e n e f ic ia ry "  d o e s  n o t

22  in c lu d e

23  (1 )  d ir e c t  p a y m e n t  o f  a b e n e f i c ia r y ’s h ea lth , m e d ic a l,  o r  e d u ca t io n a l

2 4  e x p e n s e s  to  th e  p r o v id e r  o f  the  h ea lth , m e d ic a l,  o r  e d u ca t io n a l g o o d s  o r  s e r v i c e s ;

2 5  ( 2 )  th e  u se  o r  o c c u p a n c y  o f  p ro p e r ty  o w n e d  b y  th e  tru s t; o r

26  (3 )  e x p e n d itu re s  m a d e  fo r  the  m a in te n a n ce  o r  p r e s e r v a t io n  o f  p ro p e r ty

2 7  o w n e d  b y  the  trust.

28  *  S ec . 6. A P P L I C A B I L I T Y .  A S  3 4 .4 0 .1 1 0 (g ), a d d e d  b y  s e c .  5 o f  th is  A c t ,  a p p lie s  to  tru sts

29  re g a rd le s s  o f  w h e th e r  th e  trusts  w e r e  cr e a te d  b e fo re , o n , o r  a fte r  th e  e f f e c t i v e  d a te  o f  th is  A c t .
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“A n  a c t  r e la t in g  to  a T r u s t e e ’s d u t ie s  to  in fo rm  and  a c c o u n t  to  he.oeficiajriuis; r e la t in g  to  
the  r e v o c a t io n ,  m o d i l i c a t io n ,  te rm in a t io n , re ro rm a tio n , c o n s t r u c t io n ,  an d  tru s te e s  o f  
tru s ts ; an d  p r o v id in g  fo r  an e f f e c t i v e  d a te .”

T h i s  le g is la t io n  d e f in e s  a c u r r e n t  b e n e f ic ia r y  as a p e r so n  w h o  r e c e iv e s  a .m a n d a to ry  
d is tr ib u t io n  o f  in c o m e  o r  p r in c ip a l  f r o m  a trust. C u r r e n t  la w  d o e s - n o i 'w n o  i'S a c u r r e n t  

. n b e n e f ic ia r y .  S o m e  tru s ts  n a m e  as m a n y  as d o z e n s  o f  d is c r e t io n a r y  b e n e f ic ia r ie s  w h o  m a y  
„  ; i \ > V r t ^  n o t  b e  e n t it le d  to  r e c e iv e  a n y  in c o m e  o r  p r in c ip a l  fo r  y ea rs . U n d e r  c u r r e n t  la w  th e  

\ 4 m  \\-r t ru s te e s  o f  s u c h  tru s ts  d o  n o t  k n o w  w h e th e r  th e y  h a v e  to  n o t i fy  th e se  d is c r e t io n a r y  
' Y  ,\\V /  b e n e f ic ia r ie s .  T h e  n e w  le g is la t io n  w o u ld  c la r i f y  tha t th e  tru s te e  o n ly  h a s  to  n o t i fy  a

b e n e f i c ia r y  w h o  is e n t it le d  to  a m a n d a to ry  d is tr ib u t io n  o f  in c o m e  o r  p r in c ip a l  f r o m  th e  

trust.

B o t h  r e v o c a b le  a n d  ir r e v o ca b le  tru sts  are f r e q u e n t ly  u s e d  fo r  e s ta te  p la n n in g  
p u rp o se s . T r u s t s  are o fte n  m a d e  ir r e v o ca b le  in  o rd e r  to  o b ta in  ce r ta in  a d v a n ta g e o u s  tax  
tre a tm e n t a n d  to  e n su re  o b ta in m e n t  o f  th e  s e t t lo r ’s  p u rp o se s . H o w e v e r ,  c h a n g e d  
c i r c u m s ta n c e s  o r  e rro rs  in v o lv e d  in  th e  fo rm a t io n  o f  the  trust m a y  re q u ire  m o d i f i c a t io n  o r  
te r m in a t io n  o f  a trust. F o r  e x a m p le , m o d i f i c a t io n  o r  te rm in a t io n  o f  an i r r e v o c a b le  tru st 

m a y  b e  d e s ira b le  fo r  o n e  o r  m o r e  o f  th e  fo l lo w in g  rea so n s .

• T o  m a k e  a d is tr ib u t io n  to  a b e n e f ic ia r y  w h i c h  is n o t  c le a r ly  w ith in  th e  “ h e a lth , 
s u p p o r t , m a in te n a n ce  o r  e d u c a t io n ” s ta n d a rd  o th e rw is e  re q u ire d  b y  th e  tru s t;

• T o  b e  a b le  to  h o ld  “ S ” c o rp o r a t io n  s to c k  in  the  trust;

• T o  d iv id e  o n e  tru s t in to  tw o  tru sts , o n e  o f  w h i c h  is e x e m p t  a n d  o n e  o f  w h i c h  is 
n o n -e x e m p t  f r o m  th e  F e d e ra l  G e n e r a t io n -S k ip p in g  T r a n s f e r  T a x ;

• T o  a u th o r iz e  th e  tru s te e s  to  e n g a g e  in t ra n s a c t io n s  n o t  a u th o r iz e d  b y  th e  

e x is t in g  tru s t a g re e m e n t;

• T o  a u th o r iz e  an in d iv id u a l tru s te e  in  a tru s t tha t p r e se n t ly  re q u ire s  a co r p o r a te  

tru s te e ;

• T o  d iv id e  o n e  tru s t w ith  m u lt ip le  b e n e f ic ia r ie s  in to  tw o  o r  m o r e  tru s ts  b e ca u s e  
th e  b e n e f ic ia r ie s  w is h  to  p u rsu e  sep a ra te  in v e s tm e n t  p o l i c ie s ;

• T o  try  to  a c h ie v e  a  F e d e ra l  G i f t  o r  E s ta te  T a x  g o a l;

• T o  m a k e  ch a n g e s  to  r e s t r ic t io n s  o n  th e  d is p o s it io n  o f  p ro p e r ty  in  l ig h t  o f  the
m a tu r ity  o f  c h i ld r e n  b e n e f ic ia r ie s ;

• T o  a c c o m m o d a te  n e w , u n a n tic ip a te d  b e n e f ic ia r ie s ;

• T o  c o n s o l id a te  s e v e ra l tru sts  w h i c h  are  fo r  th e  b e n e f it  o f  a s in g le  b e n e f i c ia r y ;

• T o  te rm in a te  a tru s t w h i c h  is n o  lo n g e r  e c o n o m ic a l  to  c o n t in u e .

A la s k a  d o e s  n o t  p r e s e n t ly  h a v e  s ta tu te s  w h i c h  a l lo w  fo r  th e  m o d i f i c a t io n  o r  
te rm in a t io n  o f  trusts. T h e r e fo r e ,  w h e n e v e r  s u c h  m o d i f i c a t io n  o r  te rm in a t io n  is d e s ire d , 
the  in d iv id u a ls  in v o lv e d  and  the  c o u r t  h e a r in g  th e  m a tte r, h a v e  to  re ly  u p o n  g e n e ra l tru s t 

p r in c ip le s .  I f  th e re  is o p p o s i t io n  to  the  m o d i f i c a t io n  o r  te rm in a tio n , th e n  th e  re su lts  
b e c o m e  u n p re d ic ta b le .



T h e  p r o p o s e d  le g is la t io n  fo l lo w s  th e  s ta tu to ry  p a tte ijA vh ich  has b een  a d o p te d  and  
in  p la c e  in  C a l i f o r n ia  f o r  a n u m b e r  o f  y e a rs  an d  r e c e n t ly  a d o p te d  in  S o u th  D a k o ta .  It is 

a ls o  c o n s is t e n t  w ith  th e  p a tte rn  o f  th e  U n i f o r m  T r u s t  A c t .  T h e  le g is la t io n  a d o p ts  m e th o d s  
fo r  m o d i f y in g  a nd  te rm in a t in g  ir r e v o ca b le  trusts, a n d  p r o ce d u re s  w h i c h  are fa ir  to  all 

p a rtie s  in v o lv e d .
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J a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s

H o u s e  J u d i c i a r y  C o m m i t t e e

S p o n s o r  S t a t e m e n t

H B  2 22

E x p la n a t io n  o f  P ro p o s e d  A m e n d m e n ts  to  
A la s k a  R e v ise d  L im ite d  P a r tn e r s h ip  A c t a n d  

A la s k a  R e v ise d  L im ite d  L ia b i l i ty  A c t

L i m i t e d  p a r tn e rsh ip s  an d  l im ite d  l ia b il ity  c o m p a n ie s  are o fte n  u se d  fo r  c lo s e ly -h e ld  

b u s in e s se s  o r  in v e s tm e n t  a c t iv i t ie s .  T h e y  are fr e q u e n t ly  u se d  b y  fa m ilie s .  O n e  o f  th e  k ey  

a d v a n ta g e s  o f  th e se  b u s in e s s  e n t it ie s  is tha t the  partn ers  o r  m e m b e rs  ca n  c h o o s e  w h o  w ill  b e  th e ir  

b u s in e s s  a s so c ia te s ,  an d  ca n  b e  s e cu r e  tha t the  v e n tu re  w il l  c o n t in u e  u n til an a g ree d  t im e  o r  

e v e n t .

I f  a c r e d i t o r  o b ta in s  a ju d g e m e n t  a g a in st a p a rtn e r o r  m e m b e r , th e  s ta tu te s  p r o v id e  tha t the  

c r e d i to r  c a n  o b ta in  a “ch a r g in g  o rd e r” aga in st the  d e b to r ’s p a r tn e rsh ip  o r  l im ite d  l ia b il ity  

c o m p a n y  in te re s t. T h i s  a l lo w s  th e  c r e d i to r  to  r e c e iv e  the  d is tr ib u t io n s  to  w h i c h  th e  p a r tn e r  o r  

m e m b e r  w o u ld  b e  e n tit le d .

O n  its fa c e ,  th e se  s ta tu te s  d o  n o t  e x p re s s ly  a llo w  fo r  an y  o th e r  c r e d i to r  re m e d ie s . T h i s  is 

c o n s is t e n t  w ith  th e  c o n c e p t  tha t the  o th e r  p a rtners  o f  a p a r tn e rsh ip  o r  m e m b e r s  o r  a l im ite d  

l ia b il ity  c o m p a n y  s h o u ld  n o t h a ve  th e ir  b u s in e ss  o r  in v e s tm e n t  a c t iv e ly  d is ru p te d , n o r  s h o u ld  

th e y  b e  fo r c e d  to  tak e  in  a s u b s t itu te  p a r tn e r  o r  m e m b e r  (e .g ., the  ju d g e m e n t  c r e d i to r ) .  T h i s  w a s  

the  g e n e ra lly  u n d e rs to o d  p o s it io n  tak en  b y  the  U n i fo r m  L im i t e d  P a r tn e rsh ip  A c t  a n d  m a n y  

l im ite d  l ia b i l i ty  a cts.

H o w e v e r ,  r e ce n t ly  a C o n n e c t i c u t  c o u r t  h e ld  tha t a ju d g e m e n t  c r e d i t o r  o f  a l im ite d  

p a r tn e rs h ip  c o u ld  fo r e c lo s e  o n  the  p a r tn e rsh ip  in terest. T h i s  h o ld in g  w a s  in  c o n f l i c t  w ith  a p r io r  

F lo r id a  c o u r t  d e c i s io n  w h ic h  h e ld  tha t fo r e c lo s u r e  w a s  n o t  an a v a ila b le  r e m e d y  fo r  a ju d g e m e n t  

c r e d i to r  o f  a l im ite d  pa rtn er. S u c h  fo r e c lo s u r e  w o u ld  a llo w  the  ju d g e m e n t  c r e d i t o r  to  b e c o m e  a 

p a r tn e r  o f  th e  l im ite d  p a r tn e rsh ip , o r  a m e m b e r  o f  the  l in jite d  lia b il ity  c o m p a n y .  D e p e n d in g  o n  

th e  p r o v is io n s  o f  th e  p a r tn e rsh ip  a g re e m e n t  o r  o p e ra tin g  a g ree m e n t, th is  c o u ld  re s u lt  in a fo r c e d  

d is s o lu t io n  o f  th e  e n t ity  and  sa le  o f  its a ssets . S u c h  a re su lt  c o u ld  b e  v e ry  h a rm fu l to  the  o th e r  

p a r tn e rs  o r  m e m b e rs .

T h e  p r o p o s e d  a m e n d m e n ts  m a k e  it c le a r  tha t a ju d g e m e n t  c r e d i to r  o f  an A la s k a  lim ite d  

p a r tn e rs h ip  o r  l im ite d  l ia b il ity  c o m p a n y  has o n ly  the  re m e d y  o f  a ch a r g in g  o rd e r. T h u s ,  the

A la s k a  S la te  C a p i to l ,  R o o m  120 • J u n e a u , A la s k a  99801
(907) 465-3777 p h o n e  • (907) 465-2819 fa x
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S p o n s o r  S t a t e m e n t  f o r  H o u s e  B i l l  225

Section 1 o f  H o u s e  Bill 2 25 is crafted to address an issue raised by  the S u p r e m e  Court's 

recent decision regarding c a m paign contribudons in State v. A k C L U .  T h e  legislature had the 

foresight to provide sec. 12, ch. 48, S L A  1996 to b e c o m e  law in the event of a court's 

invalidation of  the fund raising limitadons established in A S  15.13.074 (c). H o w e v e r ,  in 

1998, Senate Bill 105 a m e n d e d  the n o w  invalid p o r d o n  of A S  15.13.074 (c) a n d  neglected to 

similarly a m e n d  the session law w h i c h  w o u l d  take effect in the case o f  a court ruling the l aw 

unconstitutional. Thus, w h e n  the State v. A k C L U  decision b e c o m e s  final, sec. 12, ch. 48, 

S L A  will self-execute and have the effect of repealing a p o r d o n  of the legislature's acdons 

last year in S B  105. H B  2 25 redresses this unintended consequence.

S e c d o n  2 o f  H B  225 further clarifies the reladonship b e tween subsecdons (2) a nd (5)(A) a nd 

subsecdons (2) a n d  (5) (B-E) of  A S  24.60.030(a). Furthermore H B  2 2 5  seeks to m o r e  clearly 

define the lines of  acceptable conduct b y  legislators a nd legislative employees. It specifically 

addresses gray areas regarding use of  the legislators' personal office space, greeting card 

preparation, Internet use, personal equipment used for state purposes and gifts f r o m  n o n­

partisan charities. I believe that it is better to openly state our exact intent with regards to 

these troublesome gray areas so that legislators a nd staff can w o r k  with certainty a n d  

confidence. Current law leaves these questions hanging a nd leads to nebulous 

interpretations w h i c h  invite suspicion o n  us all.

Sections 3 a n d  4  simply implements the bright guidelines immediately while allowing Section 

1 to be i m p l emented pending the finalization of the court's action in State v. A k C L U .



A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E  

T O :  H B  22 5

P a g e  2, line 31:

Delete “.Internet.”

P a g e  3, line 26 &c P a g e  5, line 7

Insert: “unltrffited u s e  o f  the Internet, e x c e p t  for election c a m p a i g n  

purposes, b y  a legislator or a legislative e m p l o y e e  if the u s e  d o e s  n o t  

carry a special c h a r g e”
n



A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E  

T O :  H B  22 5

1 P a g e  4, line 19:

2 Delete “.unlimited.”
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P age  5, l in e  8 [ \ J ^  \ n

D e le te  I

R e p la c e  w ith  n e w  I:

m *
( A

use  o f  s ta te  p r o p e r ty  a n d  re s o u r ce s ,  in c lu d in g  s ta f f  t im e , b y  a le g is la to r  to  s u p p o r t  o r  

o p p o s e  a co n s t i tu t io n a l  a m e n d m e n t, e x c e p t  tha t s ta f f  m a y  n o t  b e  u s e d  to  ra ise  fu n d s  y f
w ith  re g a rd  to  th e  a m e n d m e n t.

- P .
P age/ fC  f o l lo w in g  l in e  13, in se r t  n e w  b il l  s e c t io n :

“s e c  2. A S  1 5 .1 3 .1 4 5 (a )  is  a m e n d e d  to  read :

(a )  E x c e p t  as p r o v id e d  in  ( b )  and  ( c )  o f  th is  s e c t io n  o r  in  A .S .2 4 .6 0 .0 3 0  (a~)(5

X
o t -



M a y - 0 6 - 9 9  1 2 :4 6 P P  . 02

I -I .SOW 1M). I ✓ 
C ram er 
5/0/V9

A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  

T O :  H B  225

1 P age  2. line  31:

2  D e le te  I n t e r n e t , "

3 P ago  3, line  20:

4  D e le t e  "u n lim ited  use  bv  a  leg is la to r o f  the  In te rn e t '

5 Insert "u n lim ited  u se  o f th e  In te rn e t by

6 Ci) a legislator: or

7 (ii) a leg isla tive  em ployee if  th e  u se  does n o t c a r r -

g a spec ia l c h a ru e "

i 1
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C S F O R  H O U S E  B IL L  N O . 2 25(JU D ) 

rN  THH L E G ISLA TU R E O F T H E  STA TE O F  A LA SK A

T W E N T Y -FIR ST  LEG ISLA TU R E - FIR S T S E SSIO N

UY THE HOUSE JUDICIARY COMMITTEE

Offered!
Referred:

Sponsor/s): REPRESENTATIVE COWDERY

A B IL L

F O R  AN A C T  E N T IT L E D  

'A n  A c t re la tin g  to  e lec tion  cam p a ig n s  a n d  leg islative e th ics ; a n d  p ro v id in g  fo r 

in  effective d a te ."

BE I T  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S ection  1. AS 15.13.074 (e), as repealed :ind reen a cted  b y  se c. 12, ch .  48 , S L A  1996. is 

im e n d e d  to  read:

( c )  A  person  o r  g ro u p  m ay not m a k e  a co n tr ib u t io n

(1 )  to a can d ida te  o r  an in d iv id u a l w h o  file s  w ith  the co m m is s io n  the 

d o cu m e n t  n e ce ssa ry  to  perm it that in d iv idu a l lo in cu r  cerra in  e le ctio n -re la te d  ex p en ses  

as a u th o r ize d  by  A S  15.13.100 w h en  the o f f i c e  is to  b e  filled  at a genera l e le c t io n  

b e fo re  the da te  that is 18 m on th s  b e fo re  the  general e le c t io n ;

(2 )  ro a can d ida te  o r  an in d iv id u a l w h o  file s  w ith  the  c o m m is s io n  the 

d o cu m e n t  n e cessa ry  to  p e rm it that in d iv id u a l to  in cu r  ce rta in  c l c c t io n - r c la t c d  exp en ses  

as au th orized  by  A S  15.13.100 fo r  ail o f f i c e  that is to b e  filled  at a sp e cia l e le c t io n  o r  

m u n ic ip a l e le c tio n  b e fo re  the date that is 18 m o n th s  b e fo re  the  date o f  the regu la r

-1-
N*w TCX>. Vridct-lincd (DELETED TEXT BRACKETED I

CSHB 225<JUD)



- 0 7

1

2

3
4

5
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

1 2 : lO P P

m u n ic ip a l e le ctio n  o r  that is b e fo re  ihe date o f  the p ro cla m a tion  o f  the  sp e cia l e le c tio n

at w h i c h  the ca n d id a te  o r in d iv id u a l seek s  e le c t io n  to  p u b lic  o f f i c e ;  o r

(3 ) to  any ca n d id a te  a f te r  the  e a r l ie r  o f D ecem b er 31 o f th e  y e a r  o f 

th e  e lec tio n  o r  th e  60 th  { L A T E R  T H A N  T H E  4 5 T H ]  day

( A )  a fter the  date o f  a p r im a ry  e le c t io n  i f  the ca n d id a te

( i )  h a s  b een  n o m in a te d  at the p r im a ry  e le c t io n  o r  is 

ru n n in g  as a w rite -in  ca n d id a te ; and

( i i )  is  not o p p o sed  at the  genera l e le c t io n ;

( B )  after th e  date o f  the  p r im a ry  e le c t io n  i f  the  ca n d id a te  w a s 

not n o m in a te d  at the p r im a ry  e le c tio n ; o r

( C )  a fter the da te  o f  the general e le ctio n , o r  a fte r  the d a te  o f  a 

m u n ic ip a l  o r  m u n ic ip a l r u n o f f  e le c t io n , i f  the  ca n d id a te  w a s  o p p o se d  at the  

genera l, m u n ic ip a l, o r  m u n ic ip a l r u n o f f  e le c tio n .

*  S e c ,  2. A S  15.13.145(1)) is a m en d ed  to read;

(b )  M o n e y  h e ld  by an e n tity  id e n tifie d  in (a ) (1 )  - (3 )  o f  th is  s e c t io n  m a y  be 

used  to  in f lu e n ce  th e  ou Leom e  o f  an e le c t io n  co n ce rn in g  a b a llo t p ro p o s it io n  o r  

q u es tio n  i f  th e  u se  is p e r m it t e d  u n d e r  A S  2 4 .6 0 .0 3 0 (a ) (5 ) (H )  o r  [, B U T  O N L Y )  i f  

the  fu n d s  h a ve  been  s p e c if ica l ly  app ropria ted  fo r  that p u rp o se  by  a state la w  o r  a 

m u n ic ip a l  o rd in a n ce .

*  S e c .  3. A S  2 4 .6 0 .0 3 0 (a ) is a m en d ed  to  read:

(a )  A  leg is la to r o r  leg is la tive  e m p lo y e e  m a y  not

(1 )  s o lic it ,  agree to  a c ce p t, o r  a c ce p t  a b e n e fit  o th e r  than o f f i c ia l  

co m p e n s a t io n  fo r  the  p e r fo rm a n ce  o f  p u b lic  d u tie s ; this paragraph  m a y  n o t be  

co n s tru e d  to p roh ib it law fu l so lic ita tio n  fo r  and a cce p ta n ce  o f  ca m p a ig n  co n tr ib u t io n s  

o r  the a c ce p ta n ce  o f  a la w fu l gra tu ity  u n d e r  A S  24.60 .080;

(2 )  use p u b lic  fu n d s , fa cilit ie s , equ ipm erir, s e rv ice s , o r  a n o th e r  

g o v e rn m e n t  asset o r  re so u rce  fo r  a n on Jeg is la tive  p u rp o se , fo r  in v o lv e m e n t  in  o r  

sup port o f  o r  o p p o s itio n  to  partisan p o litica l a ctiv ity , o r  fo r  the p riva te  b en e fit  o f  e ith e r 

the  leg isla tor, leg is la tive  em p lo yee , or another p erso n ; this paragraph d o es  n o t  p roh ib it

( A )  lim ited  u se  o f  state p ro p e rty  and re so u r ce s  f o r  person a l 

p u ip o se s  i f  the use d o cs  no t in terfere  w ith  the p e r fo rm a n ce  o f  p u b lic  d u tie s  and

WORK D R A F T  WORK D R A FT  l-LS0931\G
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e ith er th e  co s t  o r  v a lu e  rela ted  to the u se  is n om in a l o r th e  leg is la to r o r  

leg is la tive  e m p lo y e e  re im b u rses  the state fo r  the co s t  o f  the  u se :

(B) the  unlimited u se  o f  m a iling  lists, c o m p u te r  data, o r  o th e r 

in fo rm ation  la w fu lly  ob ta ined  from  a g o v e rn m en t a g e n cy  and  a va ila b le  to the 

general p u b lic  fo r  n o n le g is la tiv c  pu rp oses ;

( C )  unlimited te lephone  o r fa cs im ile  u se  tha t d o c s  n o t ca rry  a

specia l ch a rg e ;

( D )  the leg isla tive  co u n c i l ,  no tw ith stand ing  A S  24 ,05 .190. fro m  

designating  a p u b lic  fa c il i ty  fo r  use by  legislators and leg is la tive  e m p lo y e e s  fo r  

health o r  fitn ess  pu rposes; w h en  the c o u n c i l  designates a fa c il i ty  to  be  u sed  by  

leg isla tors and  leg is la tive  e m p lo y e e s  fo r  hea lth  o r  fitn ess  p u rp o se s , it shall 

adopt g u id e lin es  g o ve rn in g  a cce s s  to  and use o f  the  fa c ility ; the  g u id e lin e s  m a y  

estab lish  tim es  in  w h ich  u se  o f  the fa c ility  is lim ite d  to  s p e c i f i c  g ro u p s ; [ O R ]

( E )  a leg is la to r fro m  u s in g  the leg isla tor's  p r iva te  o f f i c e  in th e  

ca p ita l c i ty  du rin g  a leg is la tive  session , and fo r  the  10 [F IV E |  days 

im m ed ia te ly  b e fo re  and the H ) [ F I V E ]  d ays  im m e d ia te ly  a fte r  a le g is la tiv e  

se ss io n , fo r  n o n le g is la t iv c  p u rp o ses  i f  ihe use  d o cs  n o t in te r fe re  w ith  the  

p e r fo rm a n ce  o f  p u b lic  d u tie s  and i f  there is no c o s t  to th e  state fo r  the  use o f  

the  sp a ce  and  eq u ip m en t, o th e r  than u tility  co s ts  and m in im a l w e a r  and rear, 

o r  the leg is la to r  p ro m p tly  re im bu rses  the state fo r  th e  co s t ;  an o f f i c e  is 

co n s id e red  a leg is la to r's  p r iva te  o f f i c e  u n d e r  th is  subp a ragraph  i f  it is the 

p rim ary  sp a ce  in the ca p ita l c i ty  reserved  for use by  the leg is la to r, w h e th e r  o r  

not it is shared  w ith  o thers;

(Ft a  legislator f r o m  unlimited use of legislative e m p l o y e e s  

to p r e p a r e  a n d  s e n d  out seasonal Greeting cards;

(G) a legislator f r o m  usinu state resources to transport 

c o m p u t e r s  or other office e q u i p m e n t  o w n e d  b y  the legislator but primarily 

used for a state function;

(HI unlimited use b y  a legislator of p h o t o g r a p h s  of that

legislator:

(1) reasonable use of the Internet b y  a legislator _or__a

WORK D R A F T  WORK D R A FT  1-1.80931\C
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leg is la tiv e  em p lo y ee  ex cep t if  th e  use  is fo r  e lec tion  c a m p a ig n  p u rp o se s ; o r

(X) a leg is la to r fro m  so liciting , a c cen tin g , o r  rece iv in g  a  g ift 

on  b e h a lf  o f  a  reco g n ized , n o n p o litica l c h a r i ta b le  o rg a n iz a t io n  in  a s ta te  

fac ility :

( 3 )  k n o w in g ly  s e e k ,  a c c e p t ,  u s e , a l lo c a te ,  g r a n t ,  o r  a w a r d  p u b l i c  f u n d s  

f o r  a  p u r p o s e  o th e r  t h a n  th a t  a p p r o v e d  b y  la w , o r  m a k e  a  f a l s e  s t a t e m e n t  in c o n n e c t io n  

w i t h  a  c l a im ,  r e q u e s t ,  o r  a p p l i c a t i o n  fo r  c o m p e n s a t i o n ,  r e im b u r s e m e n t ,  o r  t r a v e l  

a l l o w a n c e s  f r o m  p u b l i c  f u n d s ;

( 4 )  r e q u i r e  a  l e g i s l a t i v e  e m p lo y e e  to  p e r f o rm  s e r v i c e s  f o r  th e  p r i v a t e  

b e n e f i t  o f  th e  l e g i s l a t o r  o r  e m p lo y e e  a t  a n y  t im e ,  o r  a l l o w  a  l e g i s l a t i v e  e m p lo y e e  t o  

p e r f o r m  s e r v i c e s  fo r  th e  p r i v a t e  b e n e f i t  o f  a  l e g i s l a t o r  o r  e m p lo y e e  o n  g o v e r n m e n t  

t im e ;  it is  n o t  a  v io l a t i o n  o f  th i s  p a r a g r a p h  i f  t h e  s e r v i c e s  w e r e  p e r f o rm e d  in  a n  

u n u s u a l  o r  i n f r e q u e n t  s i tu a t io n  a n d  th e  p e r s o n 's  s e r v i c e s  w e r e  r e a s o n a b l y  n e c e s s a r y  to  

p e rm i t  t h e  l e g i s l a t o r  o r  l e g i s l a t i v e  e m p lo y e e  to  p e r f o rm  o f f i c i a l  d u t i e s ;

( 5 )  u s e  o r  a u th o r i z e  th e  u s e  o f  s t a t e  f u n d s ,  f a c i l i t i e s ,  e q u i p m e n t ,  

s e r v i c e s ,  o r  a n o t h e r  g o v e r n m e n t  a s s e t  o r  r e s o u r c e  f o r  t h e  p u r p o s e  o f  p o l i t i c a l  f u n d  

r a i s i n g  o r  c a m p a i g n i n g ;  th is  p a r a g r a p h  d o e s  n o t  p r o h ib i t

(A )  l im i t e d  u s e  o f  s t a t e  p r o p e r l y  a n d  r e s o u r c e s  f o r  p e r s o n a l  

p u t p o s e s  i f  th e  u s e  d o e s  n o t  in te r f e r e  w ith  th e  p e r f o rm a n c e  o f  p u b l ic  d u t ie s  a n d  

e i t h e r  th e  c o s t  o r  v a lu e  r e l a t e d  to  th e  u s e  is  n o m in a l  o r  th e  l e g i s l a t o r  o r  

l e g i s l a t i v e  e m p l o y e e  r e im b u r s e s  th e  s r a te  f o r  th e  c o s t  o f  t h e  u s e ;

(B )  th e  u n l im ite d  u s e  o f  m a i l i n g  l i s t s ,  c o m p u t e r  d a ta ,  o r  o t h e r  

i n f o rm a t i o n  la w f u l ly  o b t a i n e d  f r o m  a  g o v e r n m e n t  a g e n c y  a n d  a v a i l a b l e  to  t h e  

g e n e r a l  p u b l i c  f o r  n o n l e g i s l a t i v c  p u r p o s e s ;

(C )  t e l e p h o n e  o r  f a c s im i l e  u s e  t h a t  d o e s  n o t  c a r r y  a  s p e c ia l

c h a r g e ;

(D )  u n l im i t e d  s t o r n g c  o r  m a i n t e n a n c e  [ S T O R IN G  O R  

M A IN T A IN IN G ] ,  c o n s i s t e n t  w i th  ( b )  o f  th i s  s e c t i o n ,  o f  e l e c t i o n  c a m p a ig n  

r e c o r d s  in  a  l e g i s l a t o r 's  o f f i c e ;  [O R ]

(E> a  l e g i s l a t o r  f r o m  u - .in g  th e  l e g i s l a t o r 's  p r i v a t e  o f f i c e  in  t h e  

c a p i t a l  c i t y  d u r i n g  a l e g i s l a t iv e  s e s s i o n ,  a n d  f o r  r h e  1 0  [F IV E ]  d a y s
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immediately before and the 1 0  [F1VEI days immediately after a legislative 

session, for nonlogislative purposes if the use does not interfere with the 

performance of public duties a n d  if there is n o  cost to the state for the use of 

the space and equipment, other than utility costs and minimal w e a r  and tear, 

or the legislator promptly reimburses the state for the cost; an office is 

considered a legislator's private office under this subparagraph if it is the 

primary space in (he capital city reserved for use by the legislator, w h e ther or 

not it is shared with olhersj

(F) u n lim ite d  use  b y  a leg is la to r o f  p h o to g ra p h s  o f  th a t

leg is la to r:

( (vl re a s o n a b le  use o f  th e  In te rn e t  hv  a  le g is la to r  o r  a

leg is la tiv e  em ployee ex cep t if th e  u se  is fo r  election  c a m p a ig n  p n rp o s e s :  o r

(H ) use  o f  g o v e rn m e n ta l resou rces, in c lu d in g  n a id  s ta f f  tim e , 

to  s u p p o r t  o r  o p p o se  a  p ro p o se d  in itia tiv e  o r  an  a m e n d m e n t to  th e  s ta te  

o r  fe d e ra l co n s titu tio n : a  leg is la to r o r  leg islative em p lo y ee  m ay  s u p p o r t  o r  

o p p o se  a  p ro p o sed  in itia tiv e  o r  co n s titu tio n a l a m e n d m e n t: jh o w e v e r ,  a 

le g is la to r  o r  leg isla tive  em p lo y ee  m a y  n o t u se  g o v e rn m e n ta l re s o u rc e s  to  

so lic it c o n tr ib u tio n s  fo r  o r |g a th c r  s ig n a tu re s  o n ja n  in itia tiv e  p e t i t io n ;  a  

leg is la tiv e  em p lo y ee  m ay  n o t, on  g o v e rn m e n t tim e , a c c e p t o r  re c e iv e  

c o n tr ib u tio n s  re la tin g  to  a p ro p o se d  co n stitu tio n a l a m e n d m e n t o r  in i tia t iv e .

* Sec. 4. Except as provided in see. 5 of this Act, this Ac t  takes c f f c c H m m e d iotely under

'Y  * / 1 *
A S  01.10.070(c). •

* Sec. 5 . Section 1 of this Act takes effect o n  the- effective date of sec. 4 of this Act or on

Lhe dale that, under sec. 34, ch. 48, S L A  1996, sec. 12, ch. 48, S L A  1996 takes effect,

whichever is later.

WORK D R A FT  WORK D R A FT  l-l.S()93t\G
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A l a s k a  S t a t e  L e g i s l a t u r e

Select Committee on 
Legislative Ethics

716 W. 4th, Suite 230
Anchorage, AK Mailing Address:
(907) 258-8172 P.O. Box 101468
FAX: 258-2106 Anchorage, AK

99510
July 22, 1997 

Advisory Opinion 97-02 

RE: Participation in the initiative process under AS 15.45.

Statement of Facts

You arc a legislator and therefore covered by the legislative ethics code. You have requested 
an advisory opinion concerning whether a legislator o r a legislative employee may be a 
sponsor o f an initiative petition under AS 15.45 and to what extent activities related to an 
initiative petition can take place, consistent w ith the requirements o f the legislative ethics 
code, in a legislative office and on legislative time. You have expressly waived your right 
to confidentiality under AS 24.60.160.

I
\  ' Discussion

A. The initiative is a process undertaken by private citizens rather than the institutions 
of government but is an adjunct to the legislative process.

Under A rticle XI o f the state constitution, the people may propose and enact laws by the 
initiative process. The constitution sets out requirements for sponsorship by 100 qualified 
voters (sec. 2 ), signing of the petition by qualified voters (sec. 3 ) and the initiative election 
(sec. 4), I f  a majority o f the votes cast favor the adoption o f the initiative, it is enacted 
(sec. 6 ). These provisions give the voiers in the state the power to enact an initiative, not the 
elected representatives that make up. the legislature. Under sec. 4, if, before the election, 
"substantially the same measure has been enacted" by the legislature, the initiative petition 
is void, a  law enacted through the initiative process has the same force and effect as a law 
enacted through '.he legislative process, except that it is not subject to veto by the governor 
and may not be repealed by the legislature w ithin two years after its effective date. (sec. 6 ) 
While the legislature is not part o f the initiative process, initiatives may be used as an adjunct 
to the legislative process, both as a means o f enacting law directly by the people and to 
encourage the legislature to act on legislation on topics o f concern to the voters. The 
committee finds that even though activity concerning an initiative may be undertaken by any 
voter, initiatives arc related to the duties o f the legislature.

i
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B. The ethics code permits a legislator or a legislative employee to participate in the 
initiative process while acting it? a private capacity.

The restrictions on political activity by a legislator or legislative employee imposed by the 
legislative ethics code prohibit activities that take place on government time or that use 
government resources. See AS 24.60.030(a)(2), (a)(5), (b), (c), and (d). Except for 
restrictions imposed on the public members and stalT o f  the ethics committee, the ethics code 
does not prohibit legislators or legislative employees from engaging in partisan political 
activity on their own time and without the use o f  public resources.' Therefore, the committee 
holds that a legislator or legislative employee may, consistent with the ethics code, sponsor 
or otherwise support or oppose an initiative petition. Tn reaching this holding, the committee 
is not addressing restrictions on political activity that may be imposed by employment 
policies or other statutes outside the ethics code. Legislative employees should consult their 
supervisors about restrictions that apply to a particular office before engaging in political 
activity . 2

C. Application to local initiative petitions.

Under AS 29.26.100 - 29.26.190, municipal voters have the power to adopt a municipal 
initiative that parallels the power o f  state voters with respect to a state initiative petition. The 
role o f a  legislator in representing the people he or she represents on public policy issues is 
not limited to issues directly before state government. Legislators are expected to respond 

^  to local issues as well. Furthermore, municipalities are established by state statute and their
powers and duties are governed by those statutes. Issues that affect one or more mu­
nicipalities arc likely to raise issues that will affect the state as a whole. Therefore, the 
committee finds that a legislator or legislative employee may use state resources (including 
paid sta ff tim e) with respect to a municipal initiative petition to the same extent that state 
resources may be used with respect to a state initiative petition.

1 Since you have not asked specifically about whether public members and s ta ff of 
the ethics committee may engage in activities supporting or opposing an initiative, this 
opinion will not address whether AS 24.60.134(a)(1), prohibiting public m embers and staff 
o f the committee from participating in a political campaign, would apply to activities 
concerning an initiative.

1 ^o r example, under AS 24.55.030(b), staff o f  the office o f the ombudsman are 
prohibited from joining, supporting, or otherwise participating in a partisan political 
organization, faction, or activity. They are allowed to make political contributions and to 

, express private opinions.
V
^  A O  9 7 - 0 2  -  2  -
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D. Action relating to an initiative petition is governmental action for purposes of the 
legislative ethics code and, with certain exceptions, may be taken using governmental 
resources.

The last part o f your inquiry requires the committee to consider whether the ethics code 
permits action in support o f (or in opposition Lo) an initiative petition to be undertaken using 
governmental resources — the space, supplies, and paid s ta ff time o f  the legislature. The 
committee discussed this issue at some length before reaching a decision.

The committee has already found, under the conclusions o f  Part A  o f this opinion, that action 
to support or oppose an initiative petition is related to duties o f  the legislature. Legislators 
are frequently called on to comment on public issues, whether or not legislation has been 
proposed relating to that issue, and to take stands on those issues. Similarly, legislators need 
to hear from their constituents and others concerning public issues. In carrying out this 
dialogue, a legislator may use state resources, including paid staff time, state facilities and 
equipment, and reimbursement for travel expenses. Legislators may attend public functions 
or direct sta ff to attend on their behalf to both gather and present information to the public 
concerning the initiative, including the legislator's recommendation to support or oppose its 
passage. Legislators may direct staff to research issues raised by die initiative, to prepare 
draft legislation for possible introduction in the Legislature, and to prepare communications 
concerning die initiative and die legislator's position on its adoption. A legislator may make 
the results o f  research or bill drafting available to others, including individuals who are 
supporting or opposing an initiative. Communications may take any form  including 
individual letters, mass mailings, brochures or handouts, and any other written or electronic 
communication as well as personal appearances in the m edia and at events and gatherings, 
including state fairs. While the information provided to the public at state expense may 
include copies o f the text o f the initiative and the name and address o f groups and individuals 
supporting or opposing it, as discussed below, it is not appropriate to use state resources, 
including paid staff time, state-paid transportion, and state facilities and equipment, to 
circulate the official petitions (which are prepared and numbered by the Lieutenant 
Governor) for signature or to solicit contributions for the adoption or rejection o f  the 
initiative.

There is a limit on the appropriate use o f state resources to support or oppose an initiative. 
In this respect, there is a distinction between activities that a legislator may appropriately 
engage in and activities that are appropriate for an employee to engage in on government 
time or that should take place in a legislative office or o ther state facilities.

Legislators serve for 24 hours a day, so restrictions on the use o f state resources does not 
apply to a legislator’s own time: it is permissible for a legislator to gather signatures on an 
initiative petition and to ask for contributions to a campaign related to the initiative so long

- 3  - A O  9 7 - 0 2
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as that activity does not take place in a state facility .3 At activities like state fairs, a booth 
or other area rented by a legislator using the legislator's personal hinds or the unaccountable 
form o f the office allowance account (on which the legislator has paid personal income 
taxes) is not considered to be a state facility and could be used to gather petition signatures. 
As explained in Part B o f this opinion, legislative employees who were not on government 
time could participate in gathering signatures there. However, if  the rental fee was paid from 
state funds or from an accountable office allowance, then the space is treated as a state 
facility and it would be impermissible for either legislators or legislative employees, whether 
paid or unpaid, to gather signatures on an initiative petition a t that location.

In contrast to permitted activity o f  legislators, the committee finds that it is not appropriate 
for legislative employees during working hours to raise money for the support o f  or op­
position to an initiative, to participate in the collection o f  signatures, or to prepare the actual 
documents necessary for filing the initiative petition.

It is also no t appropriate to use stale facilities or equipment in these activities unless the 
general public has equal access to them for a sim ilar purpose. In this regard, it is not ap­
propriate to offer an initiative petition for signature in legislative office space. Meetings o f 
petition organizers or signature gatherers may not be organized by legislative employees on 
government time and may not be conducted in a state facility unless the facility is equally 
available fo r such a purpose to the general public. All o f  these prohibited activities are 
focused on the election campaign relating to the initiative and are less directly related to the 

i discussion o f  policy issues raised by the initiative.

In reaching this decision, the committee is mindful that this result may place the resources 
o f state government on one side or the other o f an initiative effort, which is, in many ways 
the action o f  voters rather than an action o f the legislature. However, initiatives are 
sufficiently close to legislation as to be treated as a governmental action rather than a private 
action by legislators and legislative employees who are involved in an initiative campaign 
as parr o f their legislative duties. The use o f  public facilities and resources in support o f or 
opposition to the initiative as described above and as lim ited by the restriction on initiative 
campaign activities, is therefore a governmental use and is permitted under the ethics code.

C onclusion

For the reasons stated above and as described in more detail above, the committee finds that 
a legislator or legislative employee may engage in action in support o f  or opposition to an 
in itiative and may use govemmenTil resources, including paid staff time, to support or

3 Note that there are restrictions on the solicitation o f gifts in AS 24.60.080. So long 
as the contributions requested are in compliance with campaign financing laws and 
regulations o f the Alaska Public Offices Commission, the ethics code gift restrictions do not 

i apply- See AS 24.60.080(c).
t
^  A O  9 7 - 0 2  - 4  -
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oppose an initiative. However, a legislative employee may not, on government time, engage 
• in fund raising or offer an initiative petition for signature and neither a legislator nor a

legislative employee may use legislative space to gather signatures on an initiative petition 
or to solicit contributions in support o f or opposition to an initiative.

Adopted by the Select Committee on Legislative Ethics on July 22, 1997. Senator Jim 
Duncan abstained from voting on this opinion.

Members present and concurring in this opinion were:

Margie Mac Neille, Chair 
Ed Granger 
Shirley McCoy 
Representative Con Bunde 
Representative Kim Elton 
Senator Drue Pearce

Members dissenting from this opinion were:

Joe Donahue 

Members absent were:
I

Edith Vorderstrasse

TC:glc
97-338.glc
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Alaska State Legislature
Select Committee on 
Legislative Ethics

Mailing Address: 
P.O. Box 101468 
Anchorage, AK 

99510

March 24,1998 

Advisory Opinion 98-02

RE: Use o f legislative resources and staff relating to a proposed constitutional amendment.

You are a legislator and therefore covered by the legislative ethics code. You have requested 
an advisory opinion concerning facts and circumstances that you have related. The 
committee relics on these facts in answering your questions. You have waived your right to 
confidentiality under AS 24.60.160.

Statement of Facts

You have asked what activities a legislator or legislative employee may engage in to support 
or oppose a proposed amendment to the state constitution without violating the legislative 
code o f  ethics. You note that the constitution limits the ways that an amendment may be 

v' ^ '  adopted. The people may not propose an amendment through the initiative process. Only
the legislature may pass a resolution proposing an amendment which then must be approved 
by the voters. You distinguish this process from the initiative process, in which voters are 
able to both propose and enact legislation. You state that the success o f a proposed 
constitutional amendment depends on legislators informing the public and their constituents 
about the merits o f the proposed change.

Discussion

This committee recently considered whether the ethics code limited or prohibited legislative 
activity relating to the adoption o f an initiative. Advisory Opinion 97-02, July 22, 1997. In 
that opinion, we said

The committee has already found . . . that action to support or oppose an 
initiative petition is related to duties o f the legislature. Legislators are 
frequently called on to comment on public issues, whether or not legislation 
has been proposed relating to that issue, and to take stands on those issues.
Sim ilarly, legislators need to hear from their constituents and others 
concerning public issues. In carrying out this dialogue, a legislator may use 
state resources, including paid staff time, slate facilities and equipment, and 
reimbursement for travel expenses. Legislators may attend public functions 
or direct staff to attend on their behalf to both gather and present information 
to the public concerning the initiative, including the legislator's

t

716 W. 4th, Suite 230 
Anchorage, AK 
(907)258-8172 
FAX: 258-2106
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recommendation to support or oppose its passage, Legislators m ay direct 
s ta ff to research issues raised by the initiative, to prepare draft legislation for 
possible introduction in the Legislature, and to prepare communications 
concerning the initiative and the legislator’s position on its adoption. A 
legislator tt- y make the results ofrcscarch or bill drafting available to others, 
including individuals who are supporting or opposing an initiative. 
Communications m ay take any form including individual letters, mass 
mailings, brochures or handouts, and any other written or electronic 
communication as well as personal appearances in the media and at events 
and gatherings, including state fairs. While the information provided to the 
public at state expense may include copies o f the text o f  the initiative and the 
nam e and address o f  groups and individuals supporting or opposing it, as 
discussed below, it is not appropriate to use state resources, including paid 
s ta ff time, state-paid transportation, and state facilities and equipment, to 
circulate the official p e titio n s . . .  or to solicit contributions for the adoption 
or rejection o f  the initiative.

There is a limit on the appropriate use o f  state resources to support or oppose 
an initiative. In this respect, there is a distinction between activities that a 
legislator may appropriately engage in and activities that are appropriate for 
an employee to engage in on government time or that should take place in a 
legislative office or other state facilities.

Legislators serve for 24 hours a day, so restrictions on the use o f  state 
resources do not apply to a legislator's own time: it is perm issible for a 
legislator to gather signatures on an initiative petition and to ask for 
contributions to a campaign related to the initiative so long as that activity 
does not take place in a state facility. A t activities like state fairs, a booth o r 
o ther area rented by a legislator using the legislator’s personal funds or the 
unaccountable form o f the office allowance account (on which the legislator 
has paid personal income taxes) is not considered to be a state fac ility . . . .  
However, i f  the rental fee was paid from state funds or from an accountable 
office allowance, then the space is treated as a state fa c ility ___

In contrast to perm itted activity o f legislators, the committee finds that it is 
not appropriate for legislative employees during working hours to raise 
money for the support o f  or opposition to an initiative, to participate in the 
collection o f signatures, or to prepare the actual documents necessary for 
filing the initiative petition.

It is also not appropriate to use state facilities or equipment in these activities 
unless the general public has equal access to them for a sim ilar p u rp o se .. . .  
Meetings o f  petition organizers or signature gatherers may not be organized 
by legislative employees on government time and may not be conducted in 
a slate facility unless the facility is equally available for such a purpose to tire

^  A O  9 5 - 0 2  - 2  -
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general public. All o f  these prohibited activities are focused on the election 
campaign relating to the initiative and are less directly related to the 
discussion o f policy issues raised by the initiative.

In reaching this decision, the committee is mindful that this result m ay place 
the resources o f  state government on one side o r the other o f  an initiative 
effort, which is, in many ways the action o f  voters rather than an action o f the 
legislature. However, initiatives are sufficiently close to legislation as to be 
treated as a governmental action rather than a private a c tio n . . . .  The use o f  
public facilities and resources in support o f  or opposition to the initiative as 
described above and as limited by the restriction on  initiative campaign 
activities, is therefore a governmental use and is perm itted under the ethics 
code.

LL, pages 3-4 (footnote omitted). There is a  difference between the process o f  amending the 
state constitution and the process o f enacting laws. Under Article XIII, sec. 1 , the legislature 
may not act alone to amend the state constitution: the proposed amendment m ust be ratified 
by vote o f  the people. In contrast, under the provisions o f  Article II, the legislature can enact 
laws without the involvement o f any other entity, although the governor does have an 
opportunity to veto a measure if  he or she wishes to do so, and under A rticle XI, the people 
acting alone may initiate a law, so long as the legislature does no t enact sim ilar legislation.

The role o f the voters in the context o f a proposed amendment to the constitution is thus 
different from their role in voting on an initiative: in the former, they serve as a partner o f 
the legislature. In the latter, they are a substitute for the legislature. However, in either case, 
the issues involved are public issues, the expectations that the public has about leadership 
from legislators on issues that confront the state is similar, and the committee believes that 
the appropriate use o f state staff time and resources is tire same: state resources may be used 
for presenting information and urging support or opposition to a proposed constitutional 
amendment but may not be used to solicit, accept, or receive campaign funds relating to the 
proposed amendment. However, a legislator may solicit contributions so long as the 
legislator does not use staff time or public resources, including legislative office space, to 
do so.

The committee cautions that this opinion does not address whether a use o f  legislative 
resources m ight constitute an expenditure or contribution for purposes o f  the election 
campaign finance laws. Legislators and legislative employees who are planning to engage 
in activity in support o f or opposition to a proposed constitutional amendment should consult 
with the Alaska Public Offices Commission (APOC) to determ ine their obligations, i f  any, 
under AS 15.13. In particular, legislators and lcgis‘" live employees should be aware o f 
AS 15.13.145(b), which provides that money held by . state or a state agency may only be 
used to influence the outcome o f an election concerning a proposed constitutional 
amendment if  the money was specifically appropriated for that purpose. It is the obligation 
o f  APOC to interpret and apply this provision. The ethics comm ittee cannot offer advice 
about what activity might be permitted under it and what activity would be prohibited by it.
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Conclusion ^

For the reasons stated above and as described in more detajffabove, the committee finds that 
tinder the legislative ethics code a legislator or legislative employee may engage in activity 
in support o f  o r opposition to a proposed amendment to the state constitution and may use 
governmental resources, including paid sta ff time, to support or oppose the proposed 
amendment. However, state facilities m ay not be used by legislators o r legislative 
employees fo r activities related to contributions and a  legislative employee m ay not, on 
government time, solicit, accept, or receive contributions in  support o f  o r opposition to a 
proposed constitutional amendment. Further, the comm ittee encourages a  legislator or 
legislative employee who is considering activity to support o r oppose a  constitutional 
amendment to request advice from APOC on the application o f  campaign finance laws to the 
use o f  legislative resources.

Adopted by the Select Committee on Legislative Ethics on M arch 24,1998.

Members present and concurring in this opinion were:

Shirley M cCoy, committee chair 
Senator Jim  Duncan 
Senator Drue Pearce 
Representative Con Bunde 
Representative K im  Elton 
Dennis Cook, public member 
Joseph P. Donahue, public member 
Ed Granger, public member

Members absent were:

Edith Vorderstrasse, public member
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O verv iew
C hap te r 9 o f  the B ankrup tcy  Code, 1 1 U .S .C . §§ 901-46 (1982), a llow s a m un ic ip a lity  to 
seek  a restruc tu ring  o f  its deb t under the ju risd ic tio n  o f  the bank rup tcy  court. T he 
p rov is ion s govern ing  m un ic ipal bank rup tcy  rep resen t a balance be tw een com peting  
constitu tiona l considerations. B ecause the U n ited  S tates C onstitu tion  p roh ib its  s ta te s 
from  im pa iring  th e  contractual righ ts o f  cred ito rs , and requ ires u n ifo n n ity  in  b ank rup tcy  
law s, on ly  federal legislation m ay re lieve a m un ic ipa lity  o f  its ob liga tions w ithou t th e  
consen t o f  the affected creditors. See U .S. C onst., art. I, §§ 8 , 10. H ow ever, b ecau se  the 
exerc ise  o f  federal control over m un ic ipa lities im p licates the T en th  A m endm en t, the 
leg isla tion  m ust b e  “suffic ien tly  narrow  in  scope to avoid in tru sion  by  the federa l cou rts 
on the sovere ign  pow er o f  the s ta tes.” In re: Richmond Unified Sch. Dist., 133 B .R . 221, 
224 (B ankr, N .D . Cal. I991)(rev iew iug schoo l d is tric t’s C hap te r 9 petition w here  d is tric t 
ow ed  app rox im ate ly  $9 m illion  to each o f  th ree cred itors.)
C hap te r 9 strikes such a  balance “by p rov id ing  the deb to r w ith  an array o f  b ank rup tcy  
pow ers to  enable it to  ach ieve financia l rehab ilita tion  w ith  ve ry  few , i f  any , 
co rrespond ing  lim ita tions and du ties o f  the type to w h ich  a  C hap te r 1 1  deb to r is  sub jec t.” 
Id. a t 224. 11 U .S .C . § 904 im poses restric tions on the bankrup tcy  co iu t’s con tro l o v e r a 
m un ic ip a l debtor. That section provides:

N o tw ithstand ing  any pow er o f  the court, un less the deb to r consen ts 
o r the p lan so provides, the court m ay  no t, by  any stay , order, o r 
decree, in th e  case or o therw ise , in te rfe re  w ith—

( 1 ) any o f  the po litica l o r governm ental pow ers o f  th e  
debtor;

(2 ) any  o f  the p roperty  or revenues o f  the debtor; o r
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(3) the deb to r’s u se o r en joym ent o f  any incom e-p roduc ing  
property .

In sho rt, as die leg isla tive h is to ry  o f  the B ankrup tcy A ct exp la ins, ‘T h e re fo re , th e  p rim ary  
pu rpo se  o f  Chapter 9 is to allow  the m unicipal un it to con tinue opera ting  w h ile  it ad ju sts 
o r re finances its c red ito r c la im s.” H .R . Rep. No. 95-595 at 263 (1978), reprinted in 1978 
U .S .C .C .A .N . 5787, 6221.
Question: Why is it necessity for Alaska municipalities to file bankruptcy?
A nsw er: The pu rpo se  o f  C hap te r 9 re la tes to the bu rden  o f  deb t se rv ice  on th e
m un ic ipa lity . The burden  o f  a  d eb t serv ice tha t cannot be p a id  b y  the revenues genera ted  
b y  the m un ic ipa lity  affects the res id en ts o f  tha t m un ic ipa lity  in th e  sam e w ay as it w ou ld  
affec t a  deb t-ridden ind iv idual: It saps in itia tive, and dep resses m oney -genera ting
activ ity . The res iden ts o f  a  c i ty  w ill ceose to  pay  taxes (o r seek  tax  cap  leg isla tion) i f  
ra tes a re  too h igh and th e  residen ts ge t none o f  the benefit o f  th e  h igh e r taxes because  
tho se funds do no t resu lt in b e tte r m unicipal services. A  dow nw ard  sp ira l can result. 
B ank rup tcy  is p rem ised  on  the idea th a t the deb to r w ill b ecom e m o re  p roduc tiv e  i f  freed  
from  th e  burden o f  debt.
Question: What would be the effect on bond ratings/bonding capacity of municipalities if 
this power were given?
A nsw er: T he 1994 B ank rup tcy  R eform  A ct requires tha t m un ic ip a litie s be  specifica lly  
au tho rized  by  sta te law  to  seek th e  p ro tec tions o f  C hap ter 9. P r io r to th o se  am endm en ts , 
th e re  is abso lu tely no ev idence tliat m unic ipa lities had d ifficu lty  au tho riz ing  o r se lling  
bonds. N ow  that a m ajo rity  o f  s ta tes have p rov ided th e  specific au tho riza tion  requ ired by  
the 1994 B ankrup tcy  R efo rm  Act, there is no evidence that th o se  m un ic ip a litie s have  
experienced  any such negative affec ts on bond ra tings/bonding capacity .
B ond  ra tings are essen tia lly  based upon tire overall financial streng th  o f  a m un ic ip a lity  
considering , am ong o ther th ing s, its tax base , in frastructure , p opu la tio n  p ro jec tion s, etc. 
B ond  ra tings are p rem ised on  th e  b e lie f tha t a m unic ipality  w ill n o t n eed  to  seek  C hap te r 
9 p ro tec tion . W e do no t b e liev e  tha t bond  ra tings are affected b y  the fac t tha t C hap te r 9 
m ay  be availab le as a  rem edy in  the event o f  in so lvency o f  the m un ic ipa lity .
In  fact, a rev iew  o f  two resou rce  docum ents (attached) w h ich  d iscu ss m unic ipa l bond  
ra tings, ind ica tes tha t the m ere  au thority  to file C hapter 9 is nor even an  issue. It is no t 
even  d iscussed .
Question: Jf the power to file might negatively impact bond ratings, should the power to 
file be expressly prohibited instead?
A nsw er: W e do no t be lieve th a t the pow er to  file nega tive ly  im pac ts bond  ratings.
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Question: If stale law already prohibits execution on local government's properly, is this 
enough protection from creditors?
A nsw e r: A laska S tatu te 09 .30.040 p rov ides that a c red ito r m ay  no t execu te a  ju dgm en t 
aga in st a  “borough , city , o r o th e r pub lic  corpora tion .” Instead , th e  c red ito r is requ ired  to 
p re sen t th e  ju dgm en t w ith in  ten  years to th e  en tity ’s au thorized treasu ry  officer, a fte r 
w h ich  th e  officer “shall draw  an o rder o n  the treasu rer fo r th e  am oun t o f  the ju d gm en t in  
favo r o f  the p a rty  fo r w hom  th e  ju d gm en t w as g iven [.]" AS 09.30 .040(2) (em phasis 
added). A dd itionally , AS 09.40.030 p rov ides tha t “[a].ll p roperty  in  th e  sta te n o t exem p t 
from  execu tion  m ay  b e  attached .” AS 09,38.015 sets fo rth  p ro p e rty  th a t is exem p t from  
attachm en t. Subsection (c) exem p ts a ll “[p ro p e r ty  o f  the state , a  m un ic ip a lity , and  o f  the 
A lask a  M unic ipa l B ond  B ank  A u tho rity  o r ano ther s ta te pub lic  co rpo ra tio n .”
T here fo re , the fact that m un ic ip a l p rope rty  is exem pt does n o t a lte r th e  fac t th a t a 
ju d gm en t is to b e  pa id  ou t o f  th e  m un ic ip a lity ’s treasury . T he B ank rup tcy  A ct p ro tec ts a 
m un ic ip a lity  from  hav ing  to p ay  a  ju d gm en t w hen the fluids in  its trea su ry  are  in su ffic ien t 
to  p ay  ex isting  deb ts, o r to con tinue essen tia l m unic ipal serv ices, etc.
Question: Is it good public policy to permit a local government to file bankruptcy in 
order to delay its creditors or negotiate discounts from them? What might this do to the 
ability of other local governments to obtain goods or services on credit?
A n sw e r: C hap ter 9 is  essen tia lly  a  la s t resort. A s ind ica ted  in  th e  overv iew  above, th e  
pu rpo se  o f  the m un ic ipa l b ank rup tcy  law s is to allow  the m un ic ip a lity  a fresh  start. 
W ith ou t C hap ter 9 p ro tec tion , a  m un ic ip a lity  w ould be m ired  in  in so lvency . In so lv ency  
w ou ld  have  a g reater detrim en ta l im pac t o n  the m un ic ip a lity ’s ab ility  to  ob ta in  goods or 
serv ices , th an  the fact tha t the m un ic ip a lity  has th e  au tho rity  to  file fo r bank rup tcy  i f  it 
e v e r b ecom es necessary .
Question: Under Alaska law, if a municipal government wants to dissolve, it must
provide for payment of its creditors under AS 20.06.470(a). Under Chapter 9, however, 
the bankruptcy court can confirm a plan which does not provide payment in full. Which 
is the better policy for Alaska's municipalities?
A n sw e r : T he b e tte r p o lic y  for A la sk a ’s m un ic ip a litie s is to  have th e  m un ic ipa l
governm en t con tinue in  ex istence. It is the m un ic ipal governm en t th a t p rov ides essen tia l 
se rv ices to  th e  residen ts such  as po lic e  and fire p ro tec tion . The b e tte r pub lic  po licy  is  for 
th e  m un ic ip a lity  to  su rv ive its in so lvency , and con tinue in  ex istence.
Question: The Bankruptcy Court for Alaska is part of the federal court system and 
appeals go to the Court of Appeals for the Ninth Circuit in San Francisco. Is it good 
policy for Alaska to permit its municipal governments to adjust their debts through the 
federal court system?
A n sw e r: As se t forth in  th e  overv iew  above, the U n ited  S ta tes C onstitu tion  p roh ib its 
s ta te s from  im pairing  th e  conn-actual righ ts o f  cred ito rs. In  o th e r w o rd s , th e re  is no 
co rrespond ing  bankrup tcy  ju risd ic tio n  in  the s ta te courts.

3
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Question: Tfie state Superior Court, as a court of general jurisdiction, may have the 
power to require a municipality to sell non-productive assets surplus to public needs. 
The Alaska Supreme Court reviews Superior Court orders by appeal or petition for 
review. It is better to require Alaska's local governments to work out payment plans 
through the state’s court system so local judges, subject to retention election, will have 
authority?
A nsw e r: A s se t fo rth  in  the p rio r answer, there is no state court ju risd ic tio n  w h ich  a llow s 
the C hap te r 9 rem ed ies to be available in state court. The p rim ary  advan tages o f  a  
C hap te r 9 p roceed ing  re flec t th e bankrup tcy  c o u n ’s ab ility  to d eve lop  "an  equ itab le  
com position o f  th e  cla im s and righ ts o f  all classes o f  c red ito rs w h ich  no  s ta te  cou rt 
p roceed ing  or rece iversh ip  has constitu tional au thority  to  affec t.” Pleasant View, 24 B .R . 
a t 637, n. 4.
Question: If Alaska municipalities are authorized to fie bankruptcy, should they be 
required to pay their debts in full over time as a condition of bankruptcy relief?
A nsw er: No. Such a  requ irem en t, i f  legal, w ou ld  in terfere w ith  the ju r isd ic tio n  o f  th e  
b ank rup tcy  court. E lig ib ility  for C hap ter 9 re lie f is  on ly  ava ilab le  i f  th e  m un ic ip a lity  ‘‘is 
in so lv en t,” “desires to effec t a  p lan  to  a d ju s t . . . deb ts ,” “has ob ta in ed  th e  ag reem en t o f  
c red ito rs ho ld ing  a t least a  m ajo rity  in am ount o f  the cla im s o f  each  c lass th a t such  en tity  
in tends to im pair under a  p lan  . . “has nego tia ted in good faith  w ith  c red ito rs and has 
fa iled  to  ob tain  the ag reem en t o f  cred ito rs ho ld ing  at least a m a jo rity  in  am oun t o f  the 
c la im s o f  each class . , “is unab le to nego tia te w ith  c red ito rs becau se  such  nego tia tio n  
is im prac tica l,” o r “reasonab ly  believes th a t a  c red ito r m ay  a ttem p t to  ob ta in  a  tran sfe r 
th a t is avo idab le” under the bankrup tcy  law s. See 1 1  U .S .C . § 109(c),
F u rtherm ore , even  though th e  heart o f  C hap ter 9 is  th e  p lan  fo r th e  ad ju s tm en t o f  the 
m un ic ip a lity ’s debts, the bank rup tcy  court is requ ired to d e te rm ine th a t th e  p lan  is  in  th e  
“b es t in terest o f  cred itors and  is feasib le .” 11 U .S .C . § 943(b)(7). A  p ro p e r b a lan ce  has 
b een  struck.
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Subject: Bonds - Moody Bond Ratings
Last-Revised: 7 Nov 1995 Contribured-By: B ill R ini (bill a t m oneypages.com )

M oody 's B ond  R ating s axe in tended to characterize th e  r isk  o f  ho ld ing  a  bond. 
These ra tings, o r risk  assessm ents, in  p a rt determ ine th e  in te rest tha t an issuer 
m ust p ay  to a ttrac t pu rchasers to th e  bonds. A ll in fo rm a tion  here in  w as obtained 
from  M oody ’s B ond R ecord .

A aa

A a

Baa

B a

B

C aa

B onds w hich are ra ted  A aa are ju dg ed  to be  o f  th e  b est quality . They carry 
the sm allest deg ree  o f  investm en t risk and are genera lly  referred  to as "gilt 
edged ." In te res t p aym en ts are pro tected by  a la rge o r an excep tionally  
stab le m arg in  and  p rinc ipa l is secure. W hile th e  va riou s p ro tec tive 
e lem en ts a re like ly  to  change, such changes as can  b e v isualized are m ost 
un like ly  to  im pa ir the fundam en ta lly  strong po sitio n  o f  such issues.

B onds w h ich  are ra ted  A a are judged  to be o f  h ig h  qua lity  b y  all standards. 
T oge ther w ith  th e  A aa g roup they  com prise w ha t a re genera lly  know n as 
h igh  g rade bonds. They are ra ted  low er than  th e  b e s t bonds because 
m arg in s o f  p ro tec tion  m ay no t b e  as large as in  A aa  securities or 
fluc tua tion  o f  p ro tec tiv e  e lem en ts m ay be o f  g rea te r am p litude o r there 
m ay  be o ther e lem en ts p resen t w inch  m ake tire long -te rm  risk  appear 
som ew hat la rg e r than th e  A aa  securities.

B onds w h ich  are ra ted A  possess m any favorab le investm en t attribu tes and 
are considered  as upper-m ed ium -grade ob liga tions. F ac to rs g iv ing  security  
to p rinc ipal and in te rest are considered adequate , b u t e lem en ts m ay  be 
p resen t which suggest a  suscep tib ility  to im pa irm en t some, tim e in  the 
future.

B onds w h ich  a re  ra ted  B aa are considered as m ed itim -g rade ob liga tions 
(i.e ., th ey  are n e ith e r h igh ly  p ro tec ted  no t poo rly  secured). In terest 
paym en ts and p rin c ip a l secu rity  appear adequate  fo r the p re sen t bu t certain 
p ro tec tive e lem en ts m ay  be lack ing o r m ay b e  charac teris tica lly  unreliab le 
over any g rea t leng th  o f  tim e. Such bonds lack ou ts tand ing  investm ent 
charac teristics and in  fact h av e  specu lative charac teris tics as w ell.

B onds w h ich  are ra ted  B a  are ju dg ed  to have specu la tive elem en ts; th e ir 
fu tu re canno t be  considered  as w ell-assured . O ften  th e  p ro tec tion  o f  
in te rest and p rin c ip a l p aym en ts m ay be very m odera te , and thereby no t 
w ell safeguarded du ring  both good and bad  tim es ove r the fbture. 
U ncerta in ty  o f  po s itio n  characterizes bonds in  th is class.

B onds w h ich  are ra ted  B  generally  lack charac teris tics o f  the desirab le 
investm ent. A ssu ran ce  o f  in te rest and p rinc ipa l p aym en ts o f  o f  
m ain tenance o f  o th e r term s o f  the contract ov e r any long  period  o f  tim e 
m ay  be sm all.
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Bonds which are rated Caa are of poor standing. Such issues may be in 
default or there may be piesent elements of danger with respect to 
principal or interest.

Ca Bonds which are rated Ca represent obligations which are speculative in a 
high degree. Such issues are often in default or have other marked 
shortcomings.

C Bonds which are rated C are the lowest rated clrss of bonds, and issues so 
rated can be regarded as having extremely poor prospects of ever attaining 
any real investment standing.

This article is copyright 1995 by Bill Rini.
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Tax-Exempt MUNICIPAL BONDS
How Safe Are Municipal Bonds?
When you invest in any bond, your primary concern should be the 
issuer's ability to meet its financial obligations. Issuers o f municipal 
bonds have an outstanding record of meeting interest and principal 
payments in a timely manner.

Issuers disclose details of their financial condition through ’'official 
statements" or "offering circulars" which are available from your 
bank, brokerage firm or from a library of official statements.
Another way to evaluate an issuer is to examine its credit rating.
Many bonds are graded by ratings agencies such as Moody's Investors 
Service, Standard & Poor’s Corporation and Fitch Investors Service, 
Inc. A number of banks and brokerage firms have their own research 
departments which also analyze municipal securities. Bond ratings are 
important benchmarks because they reflect a professional assessment 
of the issuer's ability to repay the bond’s face-value at maturity.
Generally, bonds rated BBB or Baa, or better, by Standard & Poor's 
and Fitch, or Moody's, respectively, are considered "Investment 
Grade," suitable for preservation of investment capital.

CREDH RATINGS

CREDIT RISK MOODY'S STANDARD iSc POOR'S FITCH

PRIME Aaa AAA AAA

EXCELLENT As AA AA

UPPER MEDIUM A A A

LOWER MEDIUM Baa BBB BBB

SPECULATIVE Ba BB BB

VERY SPECULATIVE B. Caa B.CCC.CC B, CCC, CC, C

DEFAULT Ca , c D DDD, DD. D

Credit ratings, however, should not be the sole basis for any 
investment decision. For example, the ratings do not take into account 
market trends. Before purchasing bonds with lower ratings, talk with 
your financial advisor or broker to make sure they're suited for you.
Tax-exempt municipal bonds offer you the chance to maximize your
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FROM : Rep. A ndrew  Halcro
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1. Why is it necessary for Alaska municipalities to file bankruptcy?

Sm alle r com m unities are often in tenuous financial situations. Som e have strong  city  
m anger form s o f  governm ent and m ism anagem ent, in ten tional o r not, cou ld  crea te  a  situation 
where a com m un ity  m ay have to file for pro tection in bankrup tcy court to p reven t cred ito rs from  
cherry p ick ing  assets.

2. What coulcl he the effect on bond ratings/bonding capacity of municipalities if this power 
were given?

B ond ing agencies are generally m ore w illing to issue bonds fo r com m unities that have 
the pow er to reo rgan ize under C hap ter 9 o f  the Federal B ankruptcy Code. B ank rup tcy  pro tection 
con tem plates the tax ing capability , both sta tu tory and practically , o f a com m unity . 
R eorgan iza tion  on ly  occurs when a local governm ent cannot further tax its residen ts based on 
state law o r because o f  the effect on the local econom y. Bonds are usually general ob ligation 
bonds in local com m unities . As such, bankruptcy pro tects the bonding au thority 's ab ility  to 
recover on the general tax obligation associated w ith the bond issuance.

3., If the power to file might negatively impact bond ratings, should the power to file be
expressly prohibited instead?

Bond ra tings w ill no t be negatively  affected . A local governm ent canno t seek  bankruptcy 
protection w ithou t passage o f HB 233. As such, no proh ib ition w ould be necessary to p revent 
seek ing bank rup tcy  pro tection , w ithout the specific au thority  contem plated in HB 233, no local 
governm en t can seek  protection under C hap ter 9.

4. If state law already prohibits execution on local governments' property, is this enough
protection from creditors?

No, the law  creates a  sta lem ate w here a local governm ent would not be ab le to get out 
from  under its debts. The deb ts would never be reorgan ized resu lting in an ongo ing  bad deb t for 
a cred itor, and an ongoing ob ligation fo r the borrow er and no w ay to resolve the m atter.

M e m o  to  R e p .  K o t t
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5. Is it good public policy to permit a local government to file bankruptcy in order to delay 
its creditors or negotiate discounts from them? What might this do to the ability of other local 
governments to obtain goods or services on credit?

It is good  pub lic po licy  to allow  local governm ents to seek reo rgan iza tion  in bankruptcy . 
It shou ld  on ly  be u tilized as a  last resort, when increasing taxes, cu tting  o ther expenses, or 
liqu ida ting asse ts is not an option . The bankrup tcy code assures these requ irem ents be m et by a 
local gove rnm en t before they  approve a bankruptcy reorganization .

T he ab ility  fo r a local governm ent to obtain cred it is a sim ila r criterion to that o f an 
ind iv idual o r corpora tion . The cred it is based on incom e, ob ligations, and history o f  paym ent. 
M ost o ther s ta tes allow  fo r m unicipal bankruptcy . T here has not been any reduction in ab ility  
for them  to ob ta in  credit.

6. Under Alaska law, if a municipal government wants to dissolve, it must provide for 
payment of its creditors under AS 29.06.470(a). Under Chapter 9, however, the bankruptcy 
court can confirm a plan, which does not provide payment in full. Which is a better policy for 
Alaska's municipalities?

The question  presum es the two laws work in a  m utually exclusive m anner. They do not. 
To d isso lve unde r state law , a  local governm en t m ust m ake paym ent in full. T o reorganize under 
chap ter 9, th e  cou rt on ly  w ill require a cred ito r to take a d iscounted paym en t if  one o f four th ings 
happen: 1) A greem en t o f cred ito rs, 2) N ego tia ted in good faith but failed to ob tain consen t o f 
cred ito rs, 3) N ego tia tions are im practicab le , and 4) P reven ting cred ito rs from  obta in ing  
p references. (See C o llie r on B ankrup tcy , pp 109-32, 109-33 (rev. ed.1998).)

7. The Bankruptcy Court for Alaska is part of the federal court system and appeals go up to 
the Court of Appeals for the Ninth Circuit in San Francisco. Is it good public policy for Alaska 
to permit is municipal governments to adjust their debts through the federal court system?

A rtic le  I, section 8  o f  the U nited S tates Constitu tion provides:

T he C ongress shall have the p o w e r . . .  to estab lish . . .  un ifo rm  law s on the sub ject o f
bankrup tc ies th roughout the United States;

In im p lem en ting  th is section o f the United S tates Constitu tion , the C ongress has g ran ted 
exc lusive bank rup tcy  ju risd ic tion  to the federal bankruptcy courts. S tate courts canno t d ischarge, 
o rder the reo rgan iza tion , o r delay paym ent o f debts fo r reorganization . S ta te courts only  have 
the ab ility  to dete rm ine if  a debt ex ists, and then enforce paym ent o f the debt. A dditionally , 
m any c red ito rs fo r local governm en ts w ill no t be incorporated in A laska. A s such, even if 
federal law  d id  no t create exclusive ju risd ic tion  in the federal bankrup tcy courts, the cred itors 
w ould like ly  be en titled  to d iversity  ju risd ic tion  in federal courts anyway.

M e m o  to  R e p .  K o t t
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8. The state Superior Court, as a court of general jurisdiction, may have the power to 
require a municipality to sell non-productive assets surplus to public needs. The Alaska 
Supreme Court reviews Superior Court orders by appeal or petition for review. Is it better to 
require Alaska's local governments to work out payment plans through the state court system so 
local judges, subject to retention elections, will have authority?

The p rob lem  w ith u tiliz ing the A laska court system  is that its rules do no t require all 
cred itors be  no tified  o f  an action; as is the case in federal bankrup tcy court. A c red ito r w ith a 
lower p rio rity  cou ld  seek recovery in Superio r Court and o ther cred itors m ight no t be m ade 
aw are o f the action . Federal bankrup tcy court p rov ides for notification o f all cred ito rs.

T he fram ers o f the U nited S tates C onstitu tion con tem plated a sim ple system  o f 
bankrup tcy  that would p reven t m ultip le actions over assets in d ifferen t courts th roughou t the 
nation fo r one debtor. The bankrup tcy court resolves this problem  by estab lish ing  ju risd ic tion  in 
the federal bankrup tcy  court fo r the d istric t in which the deb to r resides.

9. If Alaska municipalities are authorized to file bankruptcy, should they be required to 
pay their debts in full over time as a condition of bankruptcy relief?

The question is moot. Federal law  does not perm it A laska to m ake that requ irem ent. The 
bankrup tcy cou rt has exclusive ju risd ic tion  to m ake that decision . A laska only has the ab ility  to 
determ ine if a  local governm ent can take advantage o f C hap ter 9, not to  determ ine how  it takes 
advan tage o f  that p rotection .

M e m o  to  R e p .  K o t t
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From: David H. Bundy
Bundy & Christianson

Re: Proposed HB 233 (Municipal Bankruptcy)

Date: February 18,2000

House Bill 233, introduced 5/12/99, authorizes any municipality to file a bankruptcy 
petition. Bankruptcy relief for municipalities is granted under Chapter 9 of the Bankruptcy Code. 
Section 109 (c) of die Bankruptcy Code provides, among other things, that to be eligible under 
Chapter 9 a municipality must be “specifically authorized, in its capacity as a municipality or by 
name, to be a debtor under such chapter by State law.” Alaska law does not currently contain this 
specific authorization.

Chapter 9 bankruptcy is quite different from bankruptcy for an individual or a 
business (Chapters 7,11, and 13), Under 11 and 13, the court can require a particular percentage 
of assets and/or income to be paid to creditors. In Chapter 7, the debtor’s non-exempt property is 
liquidated for creditors. In all three cases the Bankruptcy Court has substantial authority and the 
Debtor either loses control, or might lose control, of its economic life. Chapter 9 on the other hand 
does not give the court the power to liquidate the debtor’s assets or manage its income, as the 
municipal functions cannot be impaired. Chapter 9 is designed to provide a forum in which the 
debtor and its creditors can negotiate; it prevents creditor collection actions while the case is 
pending, which puts pressure on creditors to negotiate. In addition, it allows the bankruptcy court 
to confirm (that is approve) a plan for payment that a municipality proposes which does not provide 
for full payment of creditors. But the court cannot impose a payment plan on an unwilling 
municipality.

Without a bankruptcy filing, municipalities are protected by AS 09.30.040 which 
prohibits executions on the property of boroughs and cities, but requires the governing body to pay 
judgments. The statute does not say what happens if payment is not made.

Questions that come up in connection with HB 233 include:

1. Why is it necessary for Alaska municipalities to file bankruptcy?

2. What could be the effect on bond ratings/bonding capacity of municipalities 
if this power were given?
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3. If the power to file might negatively impact bond ratings, should the power 
to file be expressly prohibited instead?

4. If state law already prohibits execution on local governments’ property, is 
this enough protection from creditors?

5. Is it good public policy to permit a local government to file bankruptcy in 
order to delay its creditors or negotiate discounts from them? What might 
this do to the ability of other local governments to obtain goods or services 
on credit?

6. Under Alaska law, if a municipal government wants to dissolve, it must 
provide for payment of its creditors under AS 29.06.470 (a). Under Chapter 
9, however, the bankruptcy court can confirm apian which does not provide 
payment in full. Which is the better policy for Alaska’s municipalities?

7. The Bankruptcy Court for Alaska is part of the federal court system and 
appeals go up to the Court of Appeals for the Ninth Circuit in San Francisco. 
Is it good policy for Alaska to permit its municipal governments to adjust 
their debts through the federal court system?

8. The siate Superior Court, as a court of general jurisdiction, may have the
power to require a municipality to sell non-productive assets surplus to public 
needs. The Alaska Supreme Court reviews Superior Court orders by appeal 
or petition for review. Is it better to require Alaska’s local governments to 
work out payment plans through the state court system so local judges,
subject to retention elections, will have authority?

9. If Alaska municipalities are authorized to file bankruptcy, should they be
required to pay their debts in full over time as a condition of bankruptcy 
relief?
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S P O N S O R  S T A T E M E N T

In 1994, the United S tates Congress changed  the bank rup tcy  code to 
require s ta tes to give local governm ents specific au tho rity  to seek p ro tec tion  in the 
b ank rup tcy  cou rts . Most states have granted th e ir local governm en ts this 
au thority . A laska has not. HB 233 would allow  local governm en ts in A laska to 
seek b ank rup tcy  p ro tection .

Sm a lle r com m unities are often in a tenuous financia l cond ition , o ften  only 
m eeting expenses on a m onth-to-m onth basis. Shou ld  a financial s itu a tion  arise 
w here a com m un ity  would not be able to m eet its ob liga tions because o f an 
unexpec ted  na tu ra l d isaster or tort liability , that com m un ity 's asse ts cou ld  be 
p laced at risk. HB 233 would allow  a local governm en t to seek p ro tec tion  in 
bank rup tcy  cou rt allow ing them  to  reorganize the ir deb ts and p ro tec t public 
assets.
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Revision Dale/Time (Note il correction) _______________________ Dept. Affected___________DCED__________
Title ______________________________________________ B R U _____________________________
An Act granting authority to each municipality or other political... Component____________________________
Sponsor House Community & Regional Affairs Committee ____________________________
Requester HOUSE Judiciary Committee____________________Component No. ___________

E x p e n d i t u r e s / R e v e n u e s _______________________________________________ ( T h o u s a n d s  o f  D o l l a r s ) _______________________
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S T A T E  O F  A L A S K A  H I L L  N O .  H B  2 3 3  ( C R A )

2 0 ( 1 ( 1  L E G I S L A T I V E  S E S S I O N

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES |
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE______________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (specify type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: 
POSITIONS
Full-time 0 0 0 0 0 0
Part-time
Temporary
ANALYSIS: (Attach a separate page il necessary)
This legislation would bring Alaska in line with changed federal bankruptcy law as applied to 
municipalities. It would have no fiscal impact on this department.

Prepared by: Pat Poland. Director__________________________________________  Phone_269-4580____________
Division Municipal and Regional Assistance Division _______________________
Approved by Commissioner Deborah B. Sedwick . / s  Date 02/15/00____________
Agency Department ot Community and Economl^Developmer>y
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January  2 4 ,2000

S U B JE C T : M unicipal bankrup tcy  (HB  233)

T O : R epresen tative A ndrew  H alcro
A ttn: Jonathan H. Lack

FR O M : Tam ara B randt Cook

1
D irecto r

You ask w hether HB 233 currently applies to regional educational a ttendance areas. The bill 
app lies on ly  to m un ic ipa lities, w hich inc ludes cities, bo roughs and un ified  m un ic ipa lities . 
(See A S  01.10.060(4) and AS 29.71.800(13))

You also ask w hether federal bankruptcy law could apply to an REAA and w he the r the state 
would have to au thorize that app lication . T he w ord "m unicipality" is d e fin ed  b road ly  in 
federal law to include a "political subdivision or public agency or in strum en ta lity  o f  a S ta te " 
(11 U .S .C . 101(40)) U nder 11 U .S .C . 109(c)(2), a m un ic ipa lity  m ay b e  a deb to r undei 
chapter 9 on ly  if  it "is specifically  au thorized , in its capacity  as a m un ic ip a lity  o r by nam e, 
to he a deb to r under such chapter by S tate law , o r by a governm ental o ffice r o r o rgan iza tion  
em pow ered by  State law to au thorize such en tity  to be a deb to r u nder su ch  chap ter."

C onsequently , i f  it is the intent o f  the leg isla tu re to inc lude REA A s w ith in  the cove rag e  o f 
chap te r 9 o f  the federal bankrup tcy  law , HB 233 would have to be am ended  to include 
REAAs. A lte rna tive ly , i f  it is the in ten t o f  the leg isla tu re to inc lude all s ta te  political 
subd iv is ion s and instrum en ta lities , inc lud ing  REA A s and m un ic ip a litie s , the am endm en t 
could be w orded broadly . P lease let m e know  i f  you would like changes m ade to HB 233 
to address th is or o th e r issues.

TB C :jd r
00-030.jdr



Office of the United States Trustee 
605 W est 4 th Avenue, Suite 258 
A nchorage, A laska 99501

U . S .  D e p a r t m e n t  o f  J u s t i c e

(907) 271-2600 
F A X  (907) 2 7 1-2 6 10

January 26, 2000

Jonathan Lack 
%  Rep. A ndrew  H alcro  
State Capitol Building, Rm  418 
Juneau, A laska 99801

D ear M r. L ack:

You requested in your email a copy o f  Title 11 USC Section 109 rela ting to  Municipal bankrup tcy , 
that is being considered by th e  legislature. The highlighted copy o f  Coliier on  B ankrup tcy is 
attached for you r reference. I f  you have any questions o r w ould like to  see o th e r resou rces, please 
let me know  and I will p rov ide w hatever assistance that I can.

Very truly yours,

JAN SAM UEL O STRO V SK Y  
UN ITED  STATES TR U STE E

^ ('
'• ^ • 

Barbara L . Franklin
Assistant U nited S tates T ru stee  

Enc.

Cc: Jan O strovsky 
ss /  b lf



C h a p t e r  109 

W ho  M ay  B e a  D e b to r

BANKRUPTCY CODE, Section 109 

( I I  U.S.C. § 109)

§  1 0 9 .  W h o  m a y  h e  a  d e b t o r .

fa) Notwithstanding any of her provision of this section, only a person 
that resides or has a domicile, a place of business, or property in the United 
States, or a municipality, may be a debtor under this title.

(b) A person may be a debtor under chapter 7 of this title only if such 
I person is not—

(1) a railroad;

(2) a domestic insurance company, bank, savings bank, cooperative 
hank, savings and loan association, building and loan association, home­
stead association, a small business investment company licensed by the 
Small Business Administration under subsection (c) or (d) of section 301 
of the Small Business Investment Act of 1958, credit union, or industrial 
bank or similar institution which is an insured bank as defined in section 
3(h) of the Federal Deposit Insurance Act; or

(3) a foreign insurance company, bank, savings bank, cooperative bank, 
savings and loan association, building and loan association, homestead 
association, ot credit union, engaged in such business in the United States.

(c) An entity may he a debtor under chapter 9 ,»f this title if and only 
if such entity—

f  I ) is a m u n ic ip a l i t y ;

(2) is specifically authorized, in its capacity as a municipality or by 
name, to be a debtor under such chapter by State law, or by a governmen­
tal officer or organization empowered by State law to authorize such entity 
to be a debtor under such chapter;

(
(Mmhrw Render A Co.. Inc.! 109-1 (Reliw-I2yy* Pub?"!)
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(3) is insolvent;

(4) desires to effect a plan to adjust debts; and

(5) (A) has obtained the agreement of creditors holding at least a 
majority in amount of the claims of each class that such entity intends 
to impair under a plan in a case under such chapter;

(R) has negotiated in good faith with creditors and has failed to obtain 
the agreement of creditors holding at least a majority in amount of the 
claims of each class that such entity intends to impair under a plan 
in a case under such chapter;

(C) is unable to negotiate with creditors because such negotiation 
is impracticable; or

(D) reasonably believes that a creditor may attempt to obtain a 
transfer that is avoidable under section 547 of this title.

(d) Only a person that may be a debtor under chapter 7 of this title, except 
a stockbroker or a commodity broker, and a railroad may be a debtor under 
chapter 11 of this title.

(c) Only an individual with regular income that owes, on the date of the 
filing of the petition, noncontingent, liquidated, unsecured debts of less than 
$269,250' and noncontingcnt, liquidated, secured debts of less than 
$807,750" , or an individual with regular income and such individual's 
spouse, except a stockbroker or a commodity broker, that owe, on the date 
of the filing of the petition, noncontingent, liquidated, unsecured debts that 
aggregate less than $269,250* and noncontingcnt, liquidated, secured debts 
of less than $807,750" may be a debtor under chapter 13 of this title.

(0 Only a family farmer with regular annual income may be a debtor 
under chapter 12 of this title.

* [/;( /.  Netc: Pursuant to I I  U .S.C . 5 104(b), this dollar amount became effective for case., filed 

in or after A p r il I,  1098. For cases commenced prior to A p ril I,  1998, the d ollar amount is

250.000.]

** f fill. Nntc: Pursuant to 11 U.S.C . § 104(b), this dollar amount hccaine effective for cases filed 

m or after A p ril I, 1998. For cases commenced prior to A p ril I.  1098, the d o lla r amount is

750.000.1

* | F.tl. Mr/e.'Pursunnt to 11 ll.S .C .tj 104(b), this dollar amount became effective for cases filed 

hi or after A p ril I. 1998 Por cases commenced prior to A p ril I, 1998, the d o lla r amo ml is

250.000. |

**  \fid. Note: Pursuant to 11 U.S.C. § 104(b), this dollar amount became effective for cases Piled 

in or after A p ril I. 1998. Por cases commenced prior to A p ril I.  1998. die d ollar am ount is

750.000.1

vtiuhfw ncmter A Co.. Inc.) fPciAH—12̂ * I*uh2iv>
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(g) Notwithstanding any other provision of this section, no individual or 
family farmer may be a debtor under this title who has been a debtor in 
a case pending under this title at any lime in the preceding IR0 days if—

(1) the case was dismissed by the court for willful failure of the debtor 
to abide by orders of the court, or to appear before the court in proper 
prosecution of the case; or

(2) the debtor requested and obtained the voluntary dismissal of the 
case following the filing of a request for relief from the automatic stay 
provided by section 362 of this title.

S y n o p s i s

<11 109.01, O verv iew  o f Section 109
fl]— Purpose nnd Structure o f Section 109 
[2]—Section 109 Not Jurisdictional 

'D 109.02. Basic Criter ia  for Eligibility; § 109(a)
[1]— "Persons” That M ay Be Debtors Under Chap ter 7 

faj— Eligibility o f  Corporation s to Be Debtors
[b]— Eligibility o f Partnerships to Be Debtors
[c]— Eligibility o f  Farm ers to Be Debtors
[d|— Eligibility o f  M inors nr Incompetent Persons to Be 

Debtors
[2]— Dom icile or Residence
[3]— Place o f Business nr Property in the United States 

f  109.03. W ho M ay Be a D ebtor Under Chapter 7
11]— Type or Entity That M ay  Be a D ebtor Under Chap ter 7
[2]— Insolvency Not Required for Chap ter 7 Eligibility
[3]— Exclusions from  Chap ter 7 Eligibility

[a]—The Exclusion o f Small Business Investment 
Com pan ies

fb]—The Exclusion o f Debtors Engaged in the Business o f 
Insurance and Banking

H 109.04. W ho M ay Be a D ebtor Under Chap ter 9
[1]—Statutory Criter ia  for Chapter 9 Eligibility; § 109(e)
[2]— Burden o f Proving Eligibility for Chap ter 9 Relief
[3]— Eligibility Requirem ents for Chap ter 9 Relief

[a]—The D ebtor Must Be a ‘‘M un icipa lity" to Be Eligible 
Under Chap ter 9 

. iRtHH ivi* m>jwi(Miilhcw RcnJff A ( ti Inc I
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fi|— Polilicnl Subdivisions 
[ii]— Public Agency o r Inslninicnlnlity 

fiii]— Inslrum cnla lily o f  n Slate 
[h]— The Specific Authorization Requirement for Chap ter 9 

Eligib ility
[c]— The Insolvency Requirem ent Tor Chapter 9 Eligibility 

fi|— Insolvency for Ch ap ter 9 Eligibility Purposes Is 
Determ ined as o f Petition Date 

fii)—Th e  Ch ap ter 9 Insolvency Standard o f  Not 
Gen era lly  Paying Debts as They Rccom c Due 

|iii]—Th e  Ch ap ter 9 Insolvency Standard o f Rcing 
Unable to Pay Debts as T h ey  Ilccom c Due 

fd]—The “Desire to Effect a Plan" Requirement for 
Chap ter 9 Eligibility

[o]—The C red ito r  Negotiation Requirement for Chap ter 9 
Eligib ility
fi|— Alternative H I: Agreement o f Cred itors 

Obta ined
fii]— Alternative il 2: Negotiated in G oo d  Faith but 

Fa iled to Obta in  Consen t o f  Cred itors 
[iii]—Alternative H 3: N egotiations Are Impracticable 
(iv j— Alternative ii 4: Preventing Cred itors front 

Obta in ing  Preferences
109.05. W ho M ay Re n D eb tor U nder Ch ap ter II

f l]— Individual Not Engaged in Business M ay  Re Chap ter II 
Debtor

[2]—Stockbroker nr C om m od ify  B roker M ay  Not Re Chapter II 
Debtor

[31— Railroad M ay  Re Ch ap ter 11 D ebtor
109.06. W ho Mny Re a D eb tor Under Ch ap ter 13

[11— Requirement That the Ch ap ter 13 D ebtor lie an Individual 
with Regular Incom e 

[21—Debt L im itations Applicable to Elig ib ility for Chap ter 13 
Relief
[a]— Dollar Amounts o f Ch ap ter 13 Debt Lim itations 
[bl—On ly  Noncontingcnt Debts Counted Tow ard  Chap ter 

13 Lim itations
fc]—On ly  Liquidated Debts C oun ted  Tow ard  Chap ter 13 

Lim itations
ihrw Bcmltr A Co. lie.) IRdM— I2MI PutiJIOI

#

109-5 W IIO  MAY RE A DEBTOR  1 109.01(11

fd]— Treatm ent o f Secured Debts in Application o f Chap ter  
13 Lim itations

[3]— M ethod o f Determ ining Eligibility to He a Ch ap ter 13 
Debtor

[41—Debts o f Spouses in Application o f Ch ap ter 13 Lim itations 
'J 109.07. W ho M ay Be a D eb tor U nder Chap ter 12
TJ 109,08. P rior Dismissal M ny M ake Debtor Ineligible

[I]— Relationship with Section 349 
^  109.LIL H istory o f  Section 109

T [  1 0 9 . 0 1 .  O v e r v i e w  o f  S e c t i o n  1 0 9 .

[ 1 ] — P u r p o s e  a n d  S t r u c t u r e  o f  S e c t i o n  1 0 9 .

Section 109 defines the eligibility requirements to become a dcbior 
under (he Bankruptcy Code.1 It establishes who may benefit from ihc 
Code’s provisions by designating "Who may be a debtor.” In light of the 
fundamental purpose of the bankruptcy laws, ii is not surprising to find 
that section I09 is written lo make bankruptcy relief widely accessible 
under various chapters of the Code. Exceptions lo Ihc availability ol the 

remedies provided in title 11 arc limited and carefully delineated.

Section 109 may be divided into three basic segments. The first is 

subsection (a), which establishes the criteria that must he met for a person 

to be eligible for any relief under title 11.

The second segment is made up of subsections (b) through (0. which 
designate Ihc qualifications for “debtor" status under chapter 7 (liquida­
tion), chapter 9 (municipalities), chapter II (reorganization), chapter 13 
(individuals with regular income), and chapter 12 (family farmers with 
regular annual income).2 Each of these chapters limits availability of relief

1 109.01.
1 The debtor eligibility criteria need not he met in an ancillary proceeding under .section 301 

See 1 304.02(3) infra.
2 The Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act o f 1986 

(Pub. L. No. 99-554 (1986)), which added chapter 12 to the Bankruptcy Code, also amended scc’ion 
109 lo include references to family farmers and chapter 12. Subsection 109(0 follows (he references 
to the original chapters of title 11 anti, therefore, is discussed in that order in this chapter For 
a further discussion of chapter 12, see chs. 1201-1231 infra.
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through a definition of “debtor" for each chapter. These definitions are 
discussed in the following sections.

The third segment is section 109(g), which denies relief to any individual 
or family farmer who had been a debtor in a previous Code case if the 
case was pending at any time within 180 days before the ensuing filing 
and either (I) was dismissed by the court because of the debtor's willful 
failure to abide by an order of the court or to appear before it, or (2) was 
dismissed upon the debtor’s request after the filing of a motion for relief 
from section 3(S2's automatic stay.

Section 109 does not speak in terms of who may be “adjudged bank­
rupt," as did the former Act. Rather, the section uses the phrase “may he 
a debtor," intended both to tone down negative connotations and to make 
the general paragraph more easily applied lo any case under any chapter 
of the Code. Subsection (a) expressly includes a “municipality" within the 
category of eligible entities. A  municipality, because it is within the 
definition of governmental unit, would otherwise be excluded from the 
operation of section 109, which employs the term “person” for eligibility 
criteria. "Person" as defined in section 101 docs not include a municipality.

[ 2 J — S e c t i o n  1 0 9  N o t  J u r i s d i c t i o n a l .

Section 109 is not characterized in terms of venue or jurisdiction by 
the statute itself, and il is clear (hat il is not jurisdictional.3 Section 109 
is a rule governing eligibility for relief. If a debtor ineligible for relief 
under a particular chapter files a case and no party raises the issue of 
ineligibility, the relief that the debtor may receive under that chapter may 
not subsequently be successfully challenged for lack of jurisdiction. 
Moreover, since lack of eligibility for relief is grounds for denial of 
confirmation in chapters I I, 12. and I?,4 confirmation of a plan is normally 
res judicata with respect to the issue of jurisdiction.3 However, in some 
types of cases, such as those of financial institutions or insurance compa­
nies, other statutes may make clear that exclusive jurisdiction over

3 to re Wcnhcrg, 902 F.2d 768 <9tli Cir. 1990). o ffs  94 B.R. 631 (B .A .P . 9 lli Cir. I9H8); Rudd 

v. Liiughlin, H66 F.2d I(M 0  (Kill C ir. 1989); Promenade N a l'l Bank v. Phillips (In  the M a ile r o f 

Phillips). 844 F.2d 230. 18 C .B .C .2d 105 (5th Cir. 1988) (whether nr not a debtor is eligible under 

section 109(g) docs not raise an issue o f  subject matter jurisdiction); In re Toronto. 30 C .B.C .2d 

2019, 165 B.R. 746 (Bankr. D. C onn. 1994) (section 109(c) relates to the e lig ib ility  o f  a debtor 

for chapter 13 relief, not to the jurisdiction o f  the court).

4 I I  U.S.C. §§ 1129(a). 1225(a)(1), 1325(a)(1).

3 to re Locham y, 197 B.R. 384 (Bankr. N .D . Ga. 1995).

fMiitbew Flcndfr A Co, Ine.l fRctAN— I2M* hih.21?)

liquidation or reorganization proceedings lies elsewhere, thereby preempt­
ing bankruptcy court jurisdiction®

For a debtor to be eligible for relief under the Code, the debtor must 
have a domicile, residence, place of business or properly in the United 
States. Thus, a foreign debtor with properly in Ihc United States would 
be eligible for relief under Ihc Code and the court will have proper 
jurisdiction.

Tf 109.02. Basic C r ite r ia  fo r E lig ib ility ; § 109(a).

[1]— “ P e r s o n s ”  T h a t  M a y  B e  D e b t o r s  U n d e r  C h a p t e r  7 .

Section 109 specifics rules of eligibility to be a debtor under title I I. 
The fundamental crileria are found in subsection (a), which provides that 
"Notwithstanding any other provision of this section, only a person I hat 
resides or has a domicile, a place of business, or properly in the Uniled 
States, or a municipality may be a debtor under this title." The first phrase 
of this section reveals the intended overall applicability of these basic
criteria to any person that seeks to bring itself within the ambit ol a
particular chapter of the Code. Petitions filed in accordance with Official 
Forms I and 5 must assert that these basic criteria arc met; these basic
criteria must be met as well as the additional chapter-specific criteria set
by the other subsections of section 109.

The word “person" is used in subsection (a) rather than Ihc broader term 
"entity."1 As defined in section 10 1, "person" includes an individual, a 
partnership, and a corporation, but in most situations, not a governmental 
unit. (The express use of the word "municipality" in subsection (a) has 
the effect of excluding governmental units other than a municipality from 
the coverage of the Bankruptcy Code.) There are also oilier provisions 
of the Code that may place limitations on the filing of petitions for relief 
under the Code.2

8  See 1 I09.03(3| infra.
1 109.02.
1 See ch. 101 supra. See also In re I hull. 30 C .U .f\2 ( l 139, 160 B.R. 131 (B.A.I*. 9 ili Cir. 199.1) 

(ihc definition o f  "person" in scciion 101(41) fixes e lig ib ility  for purposes o f sceiion 109(d) anil 

only an entity that is a "person" is eligible lo  be a debtor).

2 E.g.. 11 U.S.C. §§ 302 (only husband and w ife nitty file  a jo in t case). See ch. 302 infra: In re Funneman. 29 C .B .C .2d 52. 155 B.R. 197 (Bankr. S.D . III. 1993) (although a partnership may 

he a debtor in bankruptcy in its ow n right, it may not jo in tly  seek relief with any oilier person, 

including a partner).

IMillhcw Bcndc, A Co.. Inc) IttelM—IO T  Puh.JISI
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I l  i s n o l c w o r l h y  ( l i nt  i h c  e x c l u s i o n  o f  b a n k i n g  i n s l i l u l i o n s  i s  s l a t e d  i n  
n c o m p n s s i n g  l a n g u a g e ,  c o v e r i n g  “ d o m e s t i c  i n s u r a n c e  c o m p a n y ,  b a n k ,  
a v i n g s  b a n k ,  c o o p e r a t i v e  b a n k ,  s a v i n g s  a n d  l o a n  a s s o c i a t i o n ,  b u i l d i n g  a n d  
i n n  a s s o c i a t i o n ,  h o m e s t e a d  a s s o c i a t i o n ,  a  s m a l l  b u s i n e s s  i n v e s t m e n t  
o m p a n y  l i c e n s e d  b y  t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  u n d e r  s u b s e c t i o n  
: )  o r  ( d )  o f  s e c t i o n  3 0 1  o f  t h e  S m a l l  B u s i n e s s  I n v e s t m e n t  A c t  o f  1 9 5 8 ,  
r e d i l  u n i o n ,  o r  i n d u s t r i a l  b a n k  o r  s i m i l a r  i n s t i t u t i o n  w h i c h  i s  a n  i n s u r e d  
a n k  a s  d e f i n e d  i n  s e c t i o n  3 ( b )  o f  t h e  F e d e r a l  D e p o s i t  I n s u r a n c e  A c t "  ( a s  
' e l l  a s  f o r e i g n  e n t i t i e s  o f  t h e  s a m e  n a t u r e  w h e n  e n g a g e d  i n  b u s i n e s s  i n  
te  U n i t e d  S l a t e s ) .  E x p a n s i v e  l a n g u a g e  w a s  c h o s e n  t o  e n s u r e  t h a t  t h e  
x c c p t i o n  w o u l d  l i e  s t a l e d  i n  t e r m s  c u r r e n t  w i t h  b a n k i n g  l a w s .

109.04. W ho M ay Be a D eb to r U nd e r C h a p te r  9.

f 1 1 — S t a t u t o r y  C r i t e r i a  f o r  C h a p t e r  9  [ e l i g i b i l i t y ;  §  1 0 9 ( c ) .

s e c t i o n  1 0 9 ( c )  s e t s  f o r t h  I h c  s t a t u t o r y  c r i t e r i a  f o r  e l i g i b i l i t y  a s  a  c h a p t e r  
d e b t o r .

A  m u n i c i p a l i t y  t h a t  i s  e l i g i b l e  f o r  r e l i e f  u n d e r  c h a p t e r  9  c a n n o t  b e  a 
c b t o r  u n d e r  a n y  o t h e r  c h a p t e r  o f  t h e  B a n k r u p t c y  C o d e .

f 2 1 — B u r d e n  o f  P r o v i n g  E l i g i b i l i t y  f o r  C h a p t e r  9  R e l i e f .

T h e  b u r d e n  o f  e s t a b l i s h i n g  e l i g i b i l i t y  f o r  r e l i e f  u n d e r  c h a p t e r  9  l i e s  w i t h  
h e  d e b t o r  s e e k i n g  r e l i e f . 1 T h i s  b u r d e n  s h o u l d  b e  l i b e r a l l y  a p p l i e d  i n  f a v o r  
i f  g r a n t i n g  r e l i e f .  H o w e v e r ,  c h a p t e r  9  i s  n o t  a  s a n c t u a r y  t o  b e  e m p l o y e d
0  e s c a p e  p o l i t i c a l  d i s p u t e s . 2  T o  e f f e c t u a t e  t h e  c h a p t e r  9  o b j e c t i v e  o f  
T o m o t i n g  t h e  r e h a b i l i t a t i o n  o f  f i n a n c i a l l y  d i s t r e s s e d  m u n i c i p a l i t i e s ,  t h e  
l i g i b i l i t y  r e q u i r e m e n t s  f o r  r e l i e f  u n d e r  c h a p t e r  9  s h o u l d  b e  c o n s t r u e d  
■ m a d l y 3 t o  p r o v i d e  t h e  m a x i m u m  a c c e s s  t o  c h a p t e r  9  c o n s i s t e n t  w i t h  t h e

U 109.04.

1 In re H am ilton Creek M etropolitan Hist., 143 F.3tl 1381. 1385 C10th Cir, 1998); In re. Tow n 

■r Westlake, Texas, 38 C .B .C .2d 1046. 1047. 2 1 1 B.R. 800, 862 (Bnnkr. N.H. Texas 1997); In 
! County o f  Orange, 183 B.R. 594, 599 (Bnnkr. C .D . Cnl 1995): In re C ity  o f  Bridgeport, 25 

,B.C.2d 269, 272, 129 B.R. 332, 334 (Bnnkr. D. Conn. 1991).

2 See In re Tow n O r  W estlake, Tcxns, 38 C .B .C .2d 1046, 2 1 1 B.R. 860 (Bnnkr. N.D. Texas 

997) (when debtor confronted political dispute over w ho had ntnhorily lo  sign cheeks, filing  chapter 

case was not in had faith hut debtor did not meet e lig ib ility  requirements).

3 S. Rep. No. 458. 94th Cong., 2d Sess. 13 (1976) ("The provisions o f  the chapter |9 | should 

rovide ready access to the bankruptcy courts. Il is during the first steps o f  reorganization that

IjilKcw Render A Co., Inr) IlMM—IVW ftihll'U

9

constitutional limitations of the Tenth Amendment.4 Congress did not 
include in chapter 9 a requirement that it debtor had to file with its petition 
a reorganization plan agreed to by at least 51% in amount of its creditors,9 
nor did it require the debtor to engage in prepetition negotiations with 
respect to a specific plan of adjustment.0 To broaden access to chapter 
9, these requirements, found in chapter 9’s predecessor, were intentionally 
not carried over into chapter 9.7 '||)e suggestion liitil the eligibility 
requirements should be read as “creditor protections" to “require an 
opportunity to negotiate concerning a plan [to be filed under chapter 9 |  
on a level playing field with the debtor before their rights arc further 
impaired by the provisions of section 362 of the Code."0 is at odds with 
the rehabilitative purposes of chapter 9. Similarly misplaced is the 
suggestion that constitutional concerns require a limitation on chapter 9 
accessibility.9 The structure of chapter l> itself sufficiently satisfies 
constitutional requirements by making chapter 9 voltmiaiy. preserving the 
state’s authority to control a municipality’s exercise of political or 
governmental powers (section 903),10 and prohibiting the court Imm 
interfering with political or governmental powers, property, or revenues 
of the debtor, or (lie debtor’s use or enjoyment of income-producing 
property (section 904).11 Accordingly, it is redundant and illogical lo limit 
application of specific provisions of chapter 9 because of constitutional 
concerns.

delay could cause die mnsi permanent harm.” ). See also In re C ity  til Bridgeport. 128 B.R 6X8.

694 (Bankr. D. Conn. 1991) (“ It is noted that generations o f  decisions have established the plaee 

o f  bankruptcy in federal public policy and have held that in general bankruptcy laws are in  be

liberally construed and ambiguities arc In lie resolved in favor o l the fu ll measure ol relief allorded 

by Congress.").

4 In re Sullivan C ounty Regional Refuse Disposal Dist.. 165 B.R. 60. 73 lltankr, D .N  It. 1994) 

lln l see In re Cottonw ood W ater anil Sanitation D ist., 26 C .lt .C  2d 1786, 1793, 138 It R. 971. 

974, 979 (Bankr. D. C olo. 1992).

s Such a requirement was part o f Section 83(a) ol the 1937 M un ic ip a l Bankruptcy Act Section 

83(a), former I I  U.S.C. § 403(a) (1976),

6 See Bankruptcy Act Section 84(2), former I I  I 1.S C. §41)4 f|0 7 h V

7 See 19 0 0 .0 2  infra.
9 In re Cottonw ood W ater and Sanitation llis l..  26 C .B .C .2d 1786. 1793, 138 It R. 973. 979 

(Bankr. D. C olo. 1992) (interpreting section H )9(c)(5)(B > to recpiire prepetition negotiations 

regarding a plan o f  adjustment that w ould he implemented pursuant to section 9 4 1).

9 In re Sullivan C ounty Regional Refuse Disposal Dist., 165 It R. 69. 82 llta n k r  D .N .II. I99.lt 

(suggesting that access lo  chapter 9 re lie f is a d ifficu lt task).

10 See ch. 903 infra.
11 See eh. 904 infra.

iM.uhcwnokWac.i.inc. 'M w  f - 11-'""
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[ 3 1 — E l i j j i b i l i f y  R c q t i i r c m c n l s  f o r  C h a p t e r  9  R e l i e f .

[ a ] — T h e  D e b t o r  M u s t  H e  a  “ M u n i c i p a l i t y ”  t o  H e  E l i g i b l e  
t i n d e r  C h a p t e r  9 .

O n l y  a n  e n t i t y  t h a t  i s  a  " m u n i c i p a l i t y "  i s  e l i g i b l e  f o r  r e l i e f  u n d e r  c h a p t e r  
9  o f  t h e  B a n k r u p t c y  C o d e . 1 2  " M u n i c i p a l i t y "  i s  d e f i n e d  t o  m e a n  “ p o l i t i c a l  
s u b d i v i s i o n  o r  p u b l i c  a g e n c y  o r  i n s t r u m e n t a l i t y  o f  a  S t a t e . " 1 2  T h i s  
d e f i n i t i o n  i s  i d e n t i c a l  t o  t h e  l a n g u a g e  i n  s e c t i o n  8 4  o f  t h e  1 9 7 6  m u n i c i p a l  
b a n k r u p t c y  l e g i s l a t i o n . 14 It r e p r e s e n t e d  a  s i m p l i f i c a t i o n  o f  t h e  e x t e n s i v e  
l i s t  o f  k i n d s  o f  m u n i c i p a l i t i e s  i n  s e c t i o n  8 1  o f  t h e  1 9 3 7  A c t ,  a n d  w a s  
i n t e n d e d  " t o  b r o a d e n  a p p l i c a b i l i t y  o f  C h a p t e r  I X  a s  m u c h  a s  p o s s i b l e . ” 1 9  
I n  f a c t ,  s e c t i o n  8 1 o f  t h e  1 9 3 7  A c t  d i d  n o t  r e f e r  t o  “ p o l i t i c a l  s u b d i v i s i o n s "  
a n d  d e f i n e d  p u b l i c  a g e n c i e s  a n d  i n s t r u m e n t a l i t i e s  c o l l e c t i v e l y ,  w i t h o u t  
d i f f e r e n t i a t i n g  b e t w e e n  ( b e  t w o . 1 6  T b e  s u g g e s t i o n  t h a t  t h e  t h r e e  c a t e g o r i e s

12 11 U.S.C. § 109(c).

13 11 U.S.C. § 101.

14 Bankruptcy Aci § 8 4 . former I I  U.S.C. § 4 0 4  (I9 7 fi) ;  II.R . Rep. No. 086, 94 ili Cong.. 1st 

Sess. 20 (1975).

19 In re S u llivan County Regional Refuse Disposal D isl.. I65 IL R . 60, 73 (Bankr. D.N.11. 1994). 

Hm see In r r  Cottonw ood W ater anil Sanitation Dist., 26 C .IL C .2 d  I786. 1703. I3R B.R. 973. 

074. 970 (Rankr. P. Colo. 1092)

10 Section 81 ol' the l° 3 7  Act. as fin a lly  amended in 1046. granted jurisdiction to the courts 

o f bankruptcy:

[F |o r  the com position o f  indebtedness o f, nr authorized by, any o f  the agencies nr 

instrumentalities hereinafter named, payable (a) nut o f  assessments nr taxes, or both, levied 

against and constituting liens upon property in any o f  said agencies or instrumentalities, or (b) 

out o f  properly acquired by foreclosure o f  any such assessments or taxes or both, or (c) out 

o f income derived by such agencies or instrumentalities from any income-producing property, 

whether or not secured by a lien upon such property: ( I )  Drainage, drainage and levee, 

reclamation, water, irrigation, nr other s im ilar districts, co m m o nly  designated as agricultural 

improvement districts or local improvement districts, organized or created for the purpose o f  

constructing, im proving, maintaining, and operating certain improvements or projects devoted 

chiefly to tltc improvement o f  lands therein for agricultural purposes; or (2 ) local improvement 

districts, such as sewer, paving, sanitary, or other sim ilar districts, organized or created for the 

purposes designated by their respective names: or (3 ) local improvement districts, sttclt as road, 

highw ay, or other sim ilar districts, organized or created for the purpose o f  grading, paving, or 

otherwise im proving public streets, roads, or highw ays; or (4) public-school districts or public- 

schaol authorities organized or created for the purpose o f  constructing, maintaining, and operating 

public schools or public-school fac ilities; or (5 ) local im provem ent districts, such as port, 

navigation, or other sim ilar districts organized or created for the purpose o f constructing, 

im proving, maintaining, and operating ports and port facilities; or (6) incorporated authorities, 

commissions, or sim ilar public agencies organized for Ihc purpose o f  constructing, maintaining,

(Mmhcw Rentier A Co.. fnc.l IRdM —f lW  hjb2l9j

" p o l i t i c a l  s u b d i v i s i o n , "  “ p u b l i c  a g e n c y "  a n d  " i n s t r u m e n t a l i t y  o f  a  S l a l e "  
s h o u l d  b e  d e f i n e d  e x c l u s i v e l y  b y  t h e  c a t e g o r i e s  o f  a g e n c i e s  a n d  i n s t r u m e n ­
t a l i t i e s  s e t  f o r t h  i n  s e c t i o n  8 1 o f  t h e  1 9 3 7  A c t 1 7  is m i s p l a c e d  b e c a u s e  i h c  
B a n k r u p t c y  C o d e  d e f i n i t i o n  o f  m u n i c i p a l i t y  i s  s t r i k i n g l y  d i s s i m i l a r  l o  t h e  
l a n g u a g e  o f  s e c t i o n  8 1 o f  t h e  1 9 3 7  A c t ;  t h e  s u g g e s t i o n  f a i l s  l o  g i v e  e f f e c t  
t o  C o n g r e s s ’ i n t e n t i o n  t o  b r o a d e n  t h e  d e f i n i t i o n  o f  “ m u n i c i p a l i t y . "

[i]—Political Subdivisions.
A  p o l i t i c a l  s u b d i v i s i o n  i n c l u d e s  a  c o u n t y ,  p a r i s h ,  c i t y ,  t o w n ,  v i l l a g e ,  

b o r o u g h ,  t o w n s h i p  o r  o t h e r  m u n i c i p a l i t y . 1 0  It d o c s  n o t  i n c l u d e  t h e  s l a t e  
i t s e l f .  A c c o r d i n g l y ,  a  s l a t e  i s  n o t  a n  e l i g i b l e  e n t i t y .

f i i ] — P u b l i c  A g e n c y  o r  I n s t r u m e n t a l i t y .

A  p u b l i c  a g e n c y  o r  i n s t r u m e n t a l i t y  i n c l u d e s ,  c o l l e c t i v e l y ,  i n c o r p o r a t e d  
a u t h o r i t i e s ,  c o m m i s s i o n s ,  a n d  t h e  l i k e  th a t  a r e  o r g a n i z e d  f o r  t h e  p u r p o s e  
o f  c o n s t r u c t i n g ,  m a i n t a i n i n g  a n d  o p e r a t i n g  r e v e n u e - p r o d u c i n g  e n t e r p r i s e s .  
T h e s e  i n c l u d e  e n t i t i e s  w h o s e  r e v e n u e s  a r c  d e r i v e d  f r o m  t a x e s  o r  a s s e s s ­
m e n t s  o r  f r o m  i n c o m e - p r o d u c i n g  p r o p e r l y ,  a n d  a l l  m a n n e r  o f  p u b l i c  
i m p r o v e m e n t  d i s t r i c t s ,  s c h o o l  d i s t r i c t s  a n d  r e v e n u e - p r o d u c i n g  b o d i e s  that 
p r o v i d e  s e r v i c e s  th a t  a r e  p a i d  f o r  b y  u s e r s  r a t h e r  t h a n  b y  g e n e r a l  t a x e s ,  
s u c h  a s  b r i d g e  o r  h i g h w a y  a u t h o r i t i e s ,  g a s  a u t h o r i t i e s  a n d  t h e  l i k e . 1 9

and operating revenue-producing enterprises; or (7) any county or parish or any c ity , town,

village, borough, township, or other m unicipality . . . .

Bankruptcy Act § 8 1 , former I I  U.S.C. § 4 0 4  (1076) (emphasis added). Not on.y did section

81 not differentiate between the "agencies or instrumentalities hereinafter named," hut the language 

used in section 8 1 (6 ) ("organized for the purpose o f  constructing, m ainta in ing  and operating

revenue-producing enterprises"! is strik ing ly sim ilar to that used in  section 8 1( I )|"organi zed or 

created for the purpose o f constructing, im proving, maintaining, and operating certain improvements 

or projects"), section 8 l(2)|"o rganizcd  or created Cor the purposes designated by their respective 

namcs"|, section 8 l(3 )("o rg a n iz c d  or created for the purpose o f  grading, paving, or otherwise 

im proving public streets, roads, or highw ays"!, section 8 l(4 )|"n rg n n i/.cd  or created for the purpose 

o f  conslmcting, maintaining, and operating public schools or public-school facilities"!, and section 

8l(5)("organizcd  or created Tor the purpose o f  conslmcting, im proving, maintaining, and operating 

ports and porl facilities"!.

1 7 See In re C ounty o f Orange. 183 B.R. 594, 600-603 (C .D . Cat. 1995) (arguing that section 

81(7) defined political subdivisions, section 81(6) delined public agencies and sections 8 I O M 5 )  

defined instrumentalities).

18See former Bankruptcy Act § 8 1( I ); In re C ounty o f Orange, I83 B.R, 594. 6 0 I, n . l6  (C .P . 

Cal. 1995).

1 9 See In re Cottonwood W ater and Sanitation Dist., 26 C .B .C .2d  1786, 138 B.R. 973 (Bankr. 

D. Coin. 1992).

(MlllStw Render Ii Cn. Inc I ISO M-IJNX M" *«*•»
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[ i i i ] — I n s t r u m e n t a l i t y  o f  a  S t a t e .

The modifying phrase “of a Slate" has been read to be limited to an 
instrumentality of a state, thereby excluding an instrumentality of a 

municipality.20 This reading is incorrect.21 The phrase “of a Slate" should 
he read to mean that the political subdivision, public agency or instrumen­
tality must be subject to control by state or municipal authority.22

[b]—The Specific Authorization Requirem ent for C hap ter 9 
Eligibility.

i
The Bankruptcy Reform Act of 1994 23 amended section 109(c)(2) to 

require that a municipality he “specifically authorized, in its capacity as 
.1 municipality or by name, to be a debtor under such chapter by State 
law, or by a governmental officer or organization empowered by State 
law to authorize such entity to be a debtor under such chapter."24 The 
1994 Act modified Ihc preexisting law, which required only general

20 See In re C ounty o f  Orange, 18.1 B .R . 594, 603 (C .D . Cat. 1995). The bankruptcy court re­

eded the argument that die Orange C ou nty Investment Pool, as an instrum entality o f  the C ounty 

j f  Orange, fell w ithin the meaning o f  instrum entality o f  a state on the grounds that the definition 

i f  m unicipality was not drafted in parallel w ith  the definition o f  governmental unit to specifically 

include an instrumentality o f a m unicipality, and that including an instrum entality o f a m unicipality 

within the definition o f an instr»m cnialiiy o f a state w ould raise Constitutional concerns, lit. These 

arguments arc misplaced, 'that Congress could have specifically  included instrum entality o f  a 

municipality in the definition o f m unicipality docs not conclusively mean that Congress specifically 

intended to exclude an instrumentality o f  a m unicipality as an elig ib le  chapter 9 dchtor. Congress 

intended the definition o f  m u nic ip a lity  to be expansive, and the lesser (instrum entality o f  a 

m unicipality) is included w ith in  the greater (instrum entality o f  a state). Further, the suggestion 

that Ihc Orange County Investment Pool was not an instrumentality o f  the stale is belied by the 

fact that the "existence" o f  the Pool depended, as ihc bankruptcy coun recognized, upon enabling 

state legislation.

21 See ch. 903 suprn.
22 In re Ellicott Schaptcr flldg. A uth.. 150 B.R. 261, 264 (nankr. D. Colo. 1992). In re Westport 

Transit Dist., 30 C .B.C .2d 1786. 1791. 165 B.R. 93, 95 (Bankr. D. Conn. 1994) (W estport Transit 

District created by the Tow n o f W estport) (citing [In re Greene C ounty llosp., 59 B.R. 388. 389 

(S.D. Miss. 1986)). See also In re S u llivan  C ounty Regional Refuse Disposal Dist., 165 B.R. 60. 

73 (Bankr. D .N .H . 1994) (disposal districts formed by member towns and cities pursuant to state 

law were defined as "body politic and corporate" under applicable state law and thus constituted 

municipalities w ithin the meaning o f  section 101(40)).

22 Pub. L. No. 103-394, 103d Cong.. 2d Sess..T08 Slat. 4106 (enacted on October 22. 1994, 

effective In cases commenced on or after that date) reprinted in App. Pt. 9(a) infra. See f  9 0 0 .L H |6 ) 

infra
24 I I  U.S.C. § 109(c)(2).

(Mmhcw nemJcf A Co. Inc.! (RclAII-IZW Pub 71V)
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a u t h o r i z a t i o n . 2 9  T h e  o n e  c o u r t  t h a t  h a s  a d d r e s s e d  s e c t i o n  1 0 9 ( c ) ( 2 )  
c o n c l u d e d  t h a t  s t a t e  l a w  m u s t  p r o v i d e  e x p r e s s  w r i t t e n  a u t h o r i t y  f o r  a 
m u n i c i p a l i t y  t o  f i l e ;  t h e  a u t h o r i t y  m u s t  b e  " e x a c t ,  p l a i n ,  a n d  d i r e c t  w i t h  
w e l l - d e f i n e d  l i m i t s  s o  t h a t  n o t h i n g  i s  l ef t  l o  i n f e r e n c e  o r  i m p l i c a t i o n . " 26

W i t h  t h e  p a s s a g e  o f  t h e  1 9 9 4  A c t  a n d  i n  l i g h t  o f  t h e  Orange Comity 
d e c i s i o n ,  s t a t e s  ( a n d  g o v e r n m e n t a l  o f f i c e r s  a n d  o r g a n i z a t i o n s  w i t h  p o w e r  
u n d e r  s t a t e  l a w  t o  s o  a c t )  a r e  c l e a r l y  o n  n o t i c e  t h a t  i f  a  m u n i c i p a l i t y  is 
t o  h a v e  t h e  o p p o r t u n i t y  t o  r e s t r u c t u r e  u n d e r  c h a p t e r  9  o f  t h e  B a n k r u p t c y  
C o d e ,  t h e y  m u s t  s p e c i f i c a l l y  s a y  s o  i n  a p p r o p r i a t e  e n a b l i n g  l e g i s l a t i o n  o r  
a c t i o n ;  o t h e r w i s e ,  t h e r e  i s  a  r i s k  th a t  a  m u n i c i p a l i t y  m n y  n o t  b e  e l i g i b l e  
t o  b e  a  d e b t o r  u n d e r  c h a p t e r  9 . 27

f c ] — T h e  I n s o l v e n c y  R e q u i r e m e n t  f o r  C h a p t e r  9  E l i g i b i l i t y .

T o  b e  a n  e l i g i b l e  c h a p t e r  9  d e b t o r ,  t h e  m u n i c i p a l i t y  m u s t  b e  “ i n s o l ­
v e n t . ” 28 S e c t i o n  1 0 1  o f  t h e  B a n k r u p t c y  C o d e  d e f i n e s  " i n s o l v e n t "  f o r  
m u n i c i p a l i t i e s : 29

“insolvent" means—

* * *

(C) with reference to a municipality, financial condition such that ihc 

municipality is—

( i )  g e n e r a l l y  n o t  p a y i n g  i ts d e b t s  a s  t h e y  b e c o m e  d u e  u n l e s s  s u c h  
d e b t s  a r e  t h e  s u b j e c t  o f  a  b o n a  f i d e  d i s p u t e ;  o r

( i i )  u n a b l e  l o  p a y  i ts  d e b t s  a s  t h e y  b e c o m e  d u e .

T h i s  i n s o l v e n c y  test i s  d i f f e r e n t  f r o m  a  t r a d i t i o n a l  b a l a n c e  s h e e t  o r  f a i r  
v a l u e  o f  a s s e t s  o v e r  l i a b i l i t i e s  te s t .  U n d e r  t h e  1 9 7 8  A c t ,  h o w e v e r ,  " i n s o l ­
v e n c y "  w a s  d e f i n e d  i n  t h e  B a n k r u p t c y  C o d e  s e n s e  o f  a n  e x c e s s  o f  l i a b i l i t i e s

2a See (I900.LII[6] infra
26 In re County of Orange. 183 B.R. 594, 604 (C.D. Cal. 1995). The bankruptcy court in Orange 

County concluded that Cal. Gov't Code § 53760, which authorized instrumentalities ol the State, 
as defined in section 81 of die 1937 Act, In file for relief, was not specific authorization for the 
Orange County Investment Pool to be eligible as a chapter 9 debtor because section 81 ol the 
1937 Act did not refer to an investment fund.

27 For a listing of states which have passed legislation specifically authorizing n municipality 
to commence a chapter 9 case sec App. Pi. 44 at App. Pt. 44-980 n2431 infra.

29 11 U.S.C. § 109(c)(3).
29 Pub. L. No. 100-597. § 1(1988). reprinted in App. Pt. 4l(g)(ii) infra.
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over nonexempt assets at fair market value.30 The use of this concept in 
chapter 9 was somewhat artificial, since a municipality cannot be liqui­
dated under the Bankruptcy Code with the proceeds being used to pay 
its creditors.3‘ Also, most assets of a municipality are exempt from 
execution for payment of debts, as a mailer cither of stale constitutional 
or statutory law or public policy.32 As a result, nearly all municipalities 
were "insolvent" under this definition. Congress recognized the anomaly 
created by using the traditional bankruptcy definition of insolvency in the 
municipal context when it enacted the 1988 Amendments.

f i ] — I n s o l v e n c y  f o r  C h a p t e r  9  E l i g i b i l i t y  P u r p o s e s  I s  
D e t e r m i n e d  a s  o f  P e t i t i o n  D a t e .

The determination of insolvency should be made as of the elate of the 
petition.33 Municipalities need relief under chapter 9 by reason of their 
inability to raise sufficient revenues through taxes or otherwise to meet 
their debts as they mature.3« Under former Chapter IX, a municipality was 
unable to meet its debts as they mature when it had exercised its taxing 
authority to the fullest extent permitted by applicable law or by the 
municipality’s economy and was still unable to meet its debts.39 The latter 
condition prevails when the imposition of taxes over and above those 
already imposed has a counterproductive effect of causing more tax 
defaults and tax foreclosures by reason of the inability of the private

30 Srr eh. 101 .ut/’ in,
31 Srr 1 900.01 ( 11 infra. Uni see Fano v. Newport Heights Irr. D isc, I Id F.2d 56?. 565 (9lh 

Cir. 1940) (comparison o f  assets and liabilities).

3 2 S. Rep. No, 100-506. lOOih Cong., 2d Scss. 10 (1988), reprinted in App. Pt. J I infra. 
Hm srr In rr  C ity  o f W cllston, 11 C .B .C . 2d 512. 42 R.R. 348 (Bankr. H P .  M o. 1984) (m unicipal 

debtor sought release o f  prepetition garnishment o f  bank account).

33 In re H am ilton Creek M etropolitan D ist., 143 F.3d 1381, 1384 (10th Cir. I09R); In re Tow n 

o f  Westlake. Texas, 38 C .B.C .2d 1046, 1050. 211 B .R . 860. 864 (Bankr. N .D . Tex. 1997).

34 See 1 9 0 0 .0 1 (1 ] infra.
39 M oody v. James Irr. Dist.. 1 14 F.2d 6R5, 6R7 (9 llt Cir. 1940); In re Corcoran Irr. D ist., 27

F. Sttpp. 322. 326-27 (S .P . Cal. 1939), n ff i l  snli naiit., Ncwhnusc v. Corcoran Irr. P ist.. 114 F.2d

690 (9th Cir. 1940). It docs not matter in determining a b ility  to pay debts whether the m unicipality's

bonds have yet matured. It is suffic ient i f  the m u nicipa lity  is unable to meet current interest 

payments. Lorhcr v. Vista Irr. P ist.. 127 F.2d 62R. 638-39 <9(h C ir. 1942). S im ilarly, the fact that 

a municipality has partially consummated a plan o f  adjustment before filin g  a Chapter I X  petition 

and thereby reduced its obligations by Ihc tim e the petition is filed “docs not have any bearing 

on the question o f  insolvency." W est Coast L ife  Ins. v. Merced Irr. P ist., 114 F.2d 654. 677 (9th 

Cir. 1940). Cf. I I  U.S.C. §946.

(Mlllticw 0coder & Ca. Inc.) tRcl 0#—I2ATR fXjh 21V)
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property or private activities within the municipality lo support the I axes 
imposed. For example, in an irrigation or drainage district, if farm prices 
are sufficiently low that the land cannot be farmed profitably and still pay 
the taxes imposed, the taxes imposed arc beyond the maximum that may 
be economically imposed. This situation frequently occurred during the 
Great Depression and was the cause of many of the municipal bankruptcies 
that were filed under the 1937 Act.36

Under a more modern view, a municipality need not exercise its taxing 
or assessment authority to the fullest extent before a court may conclude 
that it is unable to meet its debts as they mature.37 The purpose of chaplet 
9 is to permit debt adjustment. Thus, whenever a municipality is unable 
to pay its debts, it should have access to the debt adjustment procedure 
As one court commented:

[T]he mere contingency that the District could improve its financial 
situation by increasing its rates does not alter the fact that at the present 
time the District cannot meet its debts as they mature.30

[ i i ] — T h e  C h a p t e r  9  I n s o l v e n c y  S t a n d a r d  o f  N o t  G e n e r a l l y  
P a y i n g  D e b t s  a s  T h e y  B e c o m e  D u e .

A municipality is insolvent and therefore within this eligibility require 
ment if it is generally not paying its debts as they become due, unless 
the debts are the subject of a homi fide dispute.39 Reliance on this portion

36 Sre 1 900.LI I infra
37See In re F llic o ti Schaplcr Bldg. A uili., 15(1 B.R. 261, 265 (Bankr. II. Colt'. 1992); In >< 

Villages ,11 Casllcrnck M d r o . Disi. No. 4. 145 B R. 76, H4 (Bankr. I). Colo. 1990); In r r  Sullivan 

C ouniy Regional Refuse Disposal Dist , 165 B.R 60, 75-76 (Bankr. D .N .II. 1994) (failure lo  lew  

a special assessment does not preclude a claim  o f  insolvency); In rr  I’lcasani V iew  U til. Dist.

24 B.R. 632, 639 n.6, (Bankr. M .D . Tcnn.l, n ffil.,  27 B.R. 552 (M .D . Tenn. 1982). Some courts, 

however, rely upon a debtor's failure to exercise (nr consider) lax assessments as a means to solve 

its financial d ifficulties as 3n indicia o f  bad faith. Srr, e.g.. In r r  Su llivan  C ou nty Regional R e lii'c  

Disposal Dist., 165 B.R. 60. 76.

38 In r r  Pleasant V ie w  l l l i l .  Dist., 24 B.R. 632. 639 n.6. (Bankr. M .D . T enn.), o ff t i ,  27 B R 

552 (M .D . Tenn. 1982). T h is  reasoning w ould not apply equally at plan confirm ation, when Un­

fair and equitable rule, i f  invoked, requires use o f  the taxation pow er to the fullest extent, Sr<
ch. 943 infra.

30 Srr In r r  T o w n  o l W estlake, Texas. 38 C .B .C .2d 1046. 1050. 2 11 B.R. 860, 86-1-865 (Bankr 

N .D . Tex. 1997) (w hen debtor was current on 7 6 %  o f  its obligations and was delinquent on 24'.; 

due lo a "temporary political dispute over authority lo  sign cheeks from adm ittedly ample funds.' 

the debtor was not insolvent by reason o f  "generally not paying its debts as they become dne 'i

IMjIlhtw trjnJfl * r.i lul l WflMC- IJCI* ISlti’I'l
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f (he definition may obviate the need for litigation over ability to pay, 
ecause proof of nonpayment is generally simpler than proof of inability
> pay. In most circumstances, proof of nonpayment may amount to proof 
f inability, Tor municipalities, invested as they are with the public trust, 

'ill generally cease paying only in circumstances in which they arc unable
> pay or if the dchts arc in bona fide dispute. However, general nonpay- 
tcnt of undisputed amounts may not by itself qualify the municipality 
s eligible for chapter 9. Similarly, nonpayment of debts which are not 
ct due does not constitute "not generally paying debts as they come 
lie."40 For purposes of the “unable to pay" test, qualifying unpaid debt 
Hist be “unconditionally owing and presently enforceable."41 One court 
as held that debt which accrues, but is only payable if a cash flow 
vailability lest is met, is not "due" when the test had not been met and 
ms the accrued obligation was not payable.42 I f the nonpayment is not
i good faith, the case may be dismissed under section 921(c) for failure
> meet the requirement that the case be filed in good faith.43 While 
.’inpayment in bad faith may differ from filing the chapter 9 petition in 

id faith, bad faith nonpayment may constitute a strong clement of proof 
f a bad faith filing.

Nonpayment by reason of a dispute will not render a municipality 
isolvcnt if the municipality has the ability to pay, because of the exception 
the definition. While a similar exception for hnna fu le  disputes in section 
13(b)(1)44 protects a commercial debtor from an involuntary petition by 
creditor with whom it has the dispute, such an exception in the definition 
’ municipal insolvency has a less important protective effect in chapter 
. since a municipality is not subject to an involuntary petition. The 
(ception should prevent a financially healthy municipality from using a 
lapter 9 petition to obtain a stay pending appeal of an adverse judgment, 
nee the nonpayment by reason of the dispute will take the nonpayment 
it of the definition, and the municipality will not be “insolvent” unless 
is also unable to pay the debt if the judgment is affirmed. The effect

4 0 /h r e Ham ilton Creek M e tropo litan D ist., 143 F.3d 1381. 1386 (10th C ir. 1998) (" |U |n d c r
rash How analysis o f insolvency, ob liga tions that arc enforceable on ly i f  cash How is ava ilab le 
nnnt, by de fin itio n , render a deb to r inso lven t.").

41 In  r r Ham ilton Creek M e tropo litan D ist.. 14.3 F.3d. 1381. 1385 (H ) t l i C ir. 1998).

42 In  re Ham ilton Creek M e tropo litan D ist.. 143 F.3tl. 1381, 1385 (10 th C ir. 1998).

43 11 U.S.C. § 921(c). S e e ch. 921 in fr a .

44 11 U.S.C. § 303(h)(1). S r r ch. 303 s n /ir n .

.itlww ncndei *  Cn. Inc.) IK cl «I-I2,N* Puh Jl«l
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of this provision will be mitigated lo the extent that the municipality's 
assets are exempt from process and the municipality is thereby otherwise 
able under state law to prevent the payment of the judgment until appeals 
are exhausted.

fiii]— The Chapter 9 Insolvency Standard of Rcing Unable to 
Pay Debts as They Recome Due.

The “unable to pay" test is in addition lo the "generally not paying' 
test discussed above. A municipality may actually he paying its debts 
generally as they mature at the petition dale yet still be unable to pay in 
the future. Thus, the "unable to pay” lest "requires a prospective analy­
sis.’’49 Otherwise, the two tests would be redundant. However, tin 
application of the unable to pay test should not look too far into the future 
One court has held that the test should be applied only to the municipality’s 
"current fiscal year or, based on an adopted budget, in its next fiscal 
year.”48 The court also concluded that the evaluation “should be judged 

by a cash flow, not a budget deficiency, analysis,” on the ground that ii 

was cash, not budgeted amounts, that is used to pay debts as they mature.43 
The mere fact that a municipality has adopted a budget that reflects a cash 

flow shortfall is not independently sufficient to meet the requirement ol 
the "unable to pay" test. An adopted budget must be evaluated in light 

of past and current practices, the practices of similar municipalities, and 

the extant facts and circumstances. The obligations with respect lo which 
there is a projected shortfall must be inescapably due and the prospect 
that they will not be paid must be certain, not a mere possibility or a 
speculative probability.48 A municipality cannot deliberately budget 01 
spend itself into insolvency when other scenarios arc possible.49

49 In  re Ham ilton Creek M e tropo litan D ist.. 143 F.3tl. 1381. 1384 ( l l ) i l i C ir. 1998); In  r r C it j 

o r B ridgeport, 25 C .B .C .2d 269. 277, 129 B.R . 332, 336 (Bankr. D. Conn. 1991).

49 h ! . , 129 B .R . 332. 338.

42 M . 129 B .R . 332, 337.

48 In  r e Town o f Westlake. Texas. 38 C .B .C .2d 1046. 1052. 211 B.R. 860. 866 (Bankr. N .D 
Tex. 1997),

49 In  r e Tow n o f Westlake. Texas, 38 C .B .C .2d 1046. 1053. 2 1 1 B.R. 860, 867 (Bankr. N.D. 
Tex. 1997). However, the poss ib ility that taxes can be assessed to pay munic ipa l debts does not 

preclude a find ing o f inso lvency. In  re E llico tt Scbapter Bldg. Aud i., 150 B.R . 261, 265 (Bankr.
D. Colo . 1992); In  re C ity o f Columbia Falls, Montana. Special Improvement Dist. Nos. 25. 26 

and 28. 1991 Bankr. LE X IS  905 (Bankr. D. Mont. 1991).

(MlllSrw Btfido A r » . I IK I IK.-I AN-I lrn ft*
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f d ] — T l i c  “ D e s i r e  t o  E f f e c t  a  P l a n "  R e q u i r e m e n t  f o r  C h a p t e r  9  
E l i g i b i l i t y .

A  m u n i c i p a l i t y  m u s t  " d e s i r e  t o  e f f e c t  a  p l a n  t o  a d j u s t  s u c h  d e b t s . " 30 
T h i s  l a n g u a g e  w a s  a l s o  f o u n d  i n  t h e  1 9 3 7  A c t 3 1  a n d  t h e  1 9 7 6  A c t . 32  It 
i s  a n  e l e m e n t  o f  t h e  “ g o o d  f a i t h "  r e q u i r e m e n t  o f  s e c t i o n  9 2 1 ( c ) . 33  I t  s i m p l y  
r e q u i r e s  th a t  t h e  p u r p o s e  o f  t h e  f i l i n g  o f  t h e  c h a p t e r  9  p e t i t i o n  n o t  s i m p l y  
h e  t o  b u y  t i m e  o r  t o  e v a d e  c r e d i t o r s .  T h e  c h a p t e r  9  p e t i t i o n  m u s t  b e  
d e s i g n e d  to  r e s u l t  i n  a  p l a n  o f  a d j u s t m e n t  o f  d e b t s  b y  w h i c h  c r e d i t o r s '  
c l a i m s  w i l l  b e  s a t i s f i e d  o r  d i s c h a r g e d .  O n e  c o u r t  h a s  c o n c l u d e d  t h a t  t h e  
a d j u s t m e n t  o f  d e b t s  r e q u i r e s  t h a t  t h e  d e b t s  b e  i m p a i r e d  o r  m o d i f i e d ; 34 t h i s  
c o n c l u s i o n  i s  at o d d s  w i t h  s e c t i o n  I 1 2 4  w h i c h  i s  i n c o r p o r a t e d  i n t o  c h a p t e r  
9  b y  s e c t i o n  9 0 1 .  A n o t h e r  c o u r t  h a s  c o n c l u d e d  t h a t  t h i s  r e q u i r e m e n t  w a s  
s a t i s f i e d  b y  a  p o s t f i l i n g  s u b m i s s i o n  o f  a  p r o p o s e d  p l a n  o f  a d j u s t m e n t  
b e c a u s e  it d e m o n s t r a t e d  a  p o s t f i l i n g  d e s i r e  t o  e f f e c t u a t e  a  p l a n  o f  a d j u s t ­
m e n t . 33  T h i s  s a m e  c o u r t  a l s o  c o n c l u d e d  t h a t  t h e  d e b t o r ’ s  p r e l i l i n g  c o n d u c t  
i n  r e f u s i n g  t o  p r o p o s e  a  p l a n  o f  a d j u s t m e n t  t h a t  c o u l d  b e  i m p l e m e n t e d  
i n  c h a p t e r  9  a n d  i n  f a i l i n g  t o  r e s o r t  t o  t a x  a s s e s s m e n t  p o w e r s  e v i d e n c e d  
a  l a c k  o f  g o o d  f a i t h  s u c h  t h a t  t h e  d e b t o r  d i d  n o t  m e e t  t h e  r e q u i r e m e n t s  
o f  s e c t i o n s  1 0 9 ( c ) ( 5 ) C B )  o r  9 2 1 ( c ) . 3 6  T h e  d e s i r e  t o  e f f e c t u a t e  a  p l a n  o f  
a d j u s t m e n t  d o e s  n o t  n e c e s s a r i l y  m e a n  t h a t  t h e  m u n i c i p a l i t y  m u s t  y i e l d  t o  
c r e d i t o r  p r e s s u r e s . 37

fe]—The C reditor Negotiation Requirement for C hap ter 9 
Eligibility.

T h e  f i n a l  r e q u i r e m e n t  w a s  i n s e r t e d  b y  C o n g r e s s  t o  p r e v e n t  t h e  c a p r i c i o u s  
f i l i n g  o f  a  c h a p t e r  0  p e t i t i o n . 3 0  I l  s u p p l e m e n t s  a n d  r e i n f o r c e s  t h e  l a s t

3 0 11 u.s.c. § irwcw).
31 Bankruptcy Acl § R ita), former I I  tl.S  C. § 401(a).

32 Rnnkruplcy Acl § H-l. former 11 I I.S.C. § -104.

33 I I  U.S.C . § 021(c).

34 See In rc T ow n o f  W estlake. Texas. 3R C .B ,C .2d  1046. I0 5 .V 5 4 , 211 B.R. H60, 867 (Bankr. 

'J.D. Tex. 1997).

33 In re Sullivan County Regional Refuse Disposal Dist., 165 B.R. 60. 76 (Bankr. D .N .II. 1994). 

30 In rc Sullivan County Regional Refuse Disposal Dist., 165 B.R. 60, 76-K2 (Bankr. D.N.11. 

1994).

07 In rr Elltcott Scltaplcr Rldg. A uth., 150 B.R. 261, 265 (Bnnkr. D. C olo. 1992).

30 See In rc Tow n o r Westlake. Texas. 18 C .B .C .2d 1046. 1054. 2 1 1 B.R. 860. 867-68 (Bankr.

4.D . Tex. 1997) (suggesting that section 109(c)(5) requires that a m unicipality have an intent to

legotiatc w ith  creditors and not leave them  unimpaired).

Millhtw Drmtcr ft C« . Inc.) PuhJIVI
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m e n t i o n e d  r e q u i r e m e n t  t h a t  t h e  d e b t o r  " d e s i r e  t o  e f f e c t  a  p l a n  t o  a d j u s t  
[ i t s ]  d e b t s . "  It i s  d e r i v e d  a l m o s t  v e r b a t i m  f r o m  t h e  1 9 7 6  l e g i s l a t i o n , 39 b u t  
r e p r e s e n t s  a  d e p a r t u r e  f r o m  t h e  1 9 3 7  A c t .  U n d e r  t h e  1 9 3 7  A c l ,  a  m u n i c i p a l ­
i t y  w a s  r e q u i r e d  t o  p r e s e n t  t o  t h e  c o u r t  a  r e o r g a n i z a t i o n  p l a n  t h a t  h a d  b e e n  
a g r e e d  t o  b y  at l e a s t  51%  i n  a m o u n t  o f  i ts  c r e d i t o r s . 00 i n  k e e p i n g  w i l l )  
t h e  l i m i t e d  p u r p o s e  o f  C h a p t e r  I X ,  w h i c h  c o n t e m p l a t e d  n o  c o u r t  i n t e r f e r ­
e n c e  i n  t h e  a f f a i r s  o f  t h e  m u n i c i p a l i t y ,  b u t  o n l y  c o u r t  a p p r o v a l  o r  
d i s a p p r o v a l  o f  t h e  p e t i t i o n  a n d  I h c  p l a n . 6 * A s  e a r l y  a s  1 9 7 3 ,  t h e  r e q u i r e ­
m e n t  t h a t  a n  a c c e p t e d  p l a n  b e  f i l e d  w i t h  t h e  p e t i t i o n  w a s  r e c o g n i z e d  a s  
a n a c h r o n i s t i c  a n d  u n s u i t a b l e . 02 M o u s e  a n d  S e n a t e  v e r s i o n s  o f  t h e  1 9 7 6  
l e g i s l a t i o n  b o t h  a t t e m p t e d  t o  d o  a w a y  w i t h  t h i s  r e q u i r e m e n t  e n t i r e l y . 63 T h e  
1 9 7 6  a m e n d m e n t  w a s  m a d e  n e c e s s a r y  b y  t h e  1 9 7 5  f i n a n c i a l  c r i s i s  t h a t  

a f f e c t e d  N e w  Y o r k  a n d  o t h e r  l a r g e  c i t i e s .  I l  w a s  i m m e d i a t e l y  r e c o g n i z e d  
t h a t  t h e  t h e n  c u r r e n t  C h a p t e r  I X  w o u l d  n o t  a l l o w  its u s e  b e c a u s e  o f  t h e  
i m p o s s i b i l i t y  o f  s u c h  a  c i t y  t o  m e e t  t h e  p l a n  a c c e p t a n c e  r e q u i r e m e n t .  T h u s ,  
t h e  1 9 7 6  a m e n d m e n t  e a s e d  t h e  f i l i n g  r e q u i r e m e n t s  t o  p e r m i t  i h c  C h a p t e r ’ s 
u s e  b y  a  s i z e a b l e  c i t y . 64 H o w e v e r ,  t h e  s k i t t i s h n c s s  o f  t h e  m u n i c i p a l  b o n d  
c o m m u n i t y  a b o u t  a  m u n i c i p a l  b a n k r u p t c y  l a w  w i t h  " v i r t u a l l y  l i m i t l e s s "  
a c c e s s 03  r e s u l t e d  i n  a  c o m p r o m i s e ,  m a i n t a i n i n g  t h e  p r i o r  c o n s e n t  r e q u i r e ­
m e n t  b u t  a l s o  r e c o g n i z i n g  t h a t  i n  c e r t a i n  s i t u a t i o n s  s u c h  a  p r o c e d u r e  w a s  
i m p r a c t i c a b l e  o r  c o u l d  s e r i o u s l y  h a r m  t h e  m u n i c i p a l i t y  w h i l e  it w a s  
a t t e m p t i n g  t o  o b t a i n  t h e  n e c e s s a r y  c o n s e n t s .  T h e  r e s i s t a n c e  a g a i n s t  f re e  
a c c e s s  t o  c h a p t e r  9  w a s  r e m i n i s c e n t  o f  I h c  o p p o s i t i o n  o f  t h e  b o n d  
c o m m u n i t y  t o  ( h e  o r i g i n a l  M u n i c i p a l  B a n k r u p t c y  A c t  i n  1 9 3 4 . 66  It f a i l e d  
t o  r e c o g n i z e ,  h o w e v e r ,  w h a t  b e c a m e  o f  t h a t  o p p o s i t i o n  b y  1 9 4 6 , 87 a n d  
s h o r t s i g h t e d l y  i m p o s e d  a  c u m b e r s o m e  a n d  u n n e c e s s a r y  p r o c e d u r e  o n  
d i s t r e s s e d  m u n i c i p a l i t i e s .

39 Bankruptcy Ac! §84, former II U.S.C. §404.
00 Bankruptcy Acl §81(n). former II U.S.C. §4(11(;i).
01 See 1 900. LI I infra.
62 I Commission on the Bankruptcy Laws o f the United Stales. Report. II.R. Doc. No. 91-117.

91d Cong., 1st Scss. 274 (1971), re/irimeil in App. Pt. 4(c) infra.
63 H.R. Rep. No. 9686, 94th Cong., 1st Sess. 6-7 (1975); II.R. Reg. No. 4.18. 94th Cong., 2d 

Scss. 1 (1976) (Conference Report).
04See 1 I09.04[3)|c|[iii| infra.
03 II.R. Rep. No. 686, 94th Cong., 1st Scss. 6-7 (1975); II.R. Rep. No. 918. 94th Cong.. 2d 

Scss. 3 (1976) (Conference Rcpnn).
89 See 19001.11 in/m.
67See 1900.Lit infra.
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T h e  c o m p r o m i s e  p r o v i d e s  f o u r  v i r t u a l l y  m e a n i n g l e s s  a l t e r n a t i v e s .

f i ] — A l t e r n a t i v e  H 1 :  A g r e e m e n t  o r  C r e d i t o r s  O b t a i n e d .

T h e  f i rst  a l t e r n a t i v e  i s  t h a t  t h e  d e b t o r  “ o b t a i n e d  t h e  a g r e e m e n t  o f  
c r e d i t o r s  h o l d i n g  at l e a s t  a  m a j o r i t y  i n  a m o u n t  o f  t h e  c l a i m s  o f  e a c h  c l a s s ,  
t h a t  [ t h e  d e b t o r ]  i n t e n d s  t o  i m p a i r  u n d e r  a  p l a n  i n  a  c a s e  t i n d e r  [ c h a p t e r  
9 ] . ” ® °  T h i s  r e q u i r e m e n t  i s  t h e  s a m e  a s  t h a t  c o n t a i n e d  i n  t h e  1 0 3 7  A c t , 09 
w i t h  t h e  e x c e p t i o n  o f  t h e  u s e  o f  t h e  w o r d  “ i m p a i r . "  w h i c h  i s  a  c o n c e p t  
n e w  t o  t h e  B a n k r u p t c y  C o d e . 70 U n d e r  I h c  f o r m e r  B a n k r u p t c y  A c t .  t h e  
w o r d  u s e d  w a s  " a f f e c t e d . ”  w h i c h  h a d  a  s i m i l a r  p u r p o s e .

[ i i ] — A l t e r n a t i v e  II 2 :  N e g o t i a t e d  i n  G o o d  F a i t h  b u t  F a i l e d  t o  
O b t a i n  C o n s e n t  o f  C r e d i t o r s .

i

T h e  s e c o n d  a l t e r n a t i v e  i s  t h a t  t h e  d e b t o r  “ h a s  n e g o t i a t e d  i n  g o o d  f a i t h  
w i t h  c r e d i t o r s  a n d  h a s  f a i l e d  t o  o b t a i n  t h e  a g r e e m e n t  o f  c r e d i t o r s  h o l d i n g  
at l e a s t  a  m a j o r i t y  i n  a m o u n t  o f  t h e  c l a i m s  o f  e a c h  c l a s s  t h a t  [ t h e  d e b t o r ]  
i n t e n d s  t o  i m p a i r . " 7 ' T h i s  p r o v i s i o n  w a s  i n s e r t e d  i n  r e c o g n i t i o n  o f  t h e  
p o s s i b i l i t y  th a t  t h e  d e b t o r  c o u l d  n o t  o b t a i n  t h e  c o n s e n t s  i l  n e e d e d  b y  r e a s o n  
o f  r e c a l c i t r a n c e  a m o n g  c r e d i t o r s ,  b u t  c o u l d  s t i l l  c o n f i r m  a  p l a n  o f  r e o r g a n i ­
z a t i o n  u n d e r  c h a p t e r () b y  u s e  o f  t h e  c r a m  d o w n  p o w e r . 7 2  T h i s  p r o v i s i o n  
h a s  b e e n  i n t e r p r e t e d  t o  r e q u i r e  t h a t  a  c o m p r e h e n s i v e ,  b u t  n o t  f o r m a l ,  
w o r k o u t  p l a n  t h a t  c a n  b e  i m p l e m e n t e d  i n  c h a p t e r  9  m u s t  b e  p r e s e n t e d  t o  
c r e d i t o r s . 7 3  T h i s  i s  a n  o v e r l y  r e s t r i c t i v e  v i e w  o f  t h e  r e q u i r e m e n t  o f  s e c t i o n  
1 0 9 ( c ) ( 5 ) ( B )  w h i c h ,  i n  c o n t r a s t  t o  i ts  p r e d e c e s s o r  p r o v i s i o n  u n d e r  t h e  1 9 7 6

Bn I I  U.S.C. 5 IW e V .S lfA V  See New S m yrn.i-P d.nm l P in n in g ' P isi. v. Thomas. 2.1*1 F.2d 338 

(Sili Cir. IQ 5M . In llml rase, die district cnurr dismissed die petition for defects in die plan, hut 

grained leave to amend. The debtor filed an "amended plan." hut relied on prior consents lo  die 

original plan, nrcuing dial die new plan was more favorable lo  creditors. The conn o f  appeals 

upheld dismissal o f die amended plan and petition on die grounds dial Ihc plan was a new plan, 

not a m odification o f  the original plan, and that the prior consents to one plan could not tie counted 

inward Ihc new  plan.

69 Bankruptcy Acl t> 83(a). former I I  U.S.C . {j 403(a).

70 See ch. 1124 infra.
7 '  I I  U .S.C . § IOM c HSHR).

77 I I  U .S .C . 5 I I2 'l(|i). Srr clrs. 0*13 and 112') infra.
73 Iir r r  Su llivan  County Regional Refuse Pispnsal P ist., 165 R.R. AO. 78 (Rankr. P .N  il.  1904).

IktjnScw nemVr *  Ch.. tnc.1 n M M -tV K  ruh jlil

©

109-3.1 W IIO  MAY HR A DEBTOR  1 I09.n4(3||c|

A c t ,  d o e s  n o t  m a k e  r e f e r e n c e  t o  n e g o t i a t i o n s  w i t h  r e s p e c t  t o  a n y  s p e c i f i c  
p l a n  o f  a d j u s t m e n t . 74

J u s t  h o w  y i e l d i n g  a  d e b t o r  m u s t  b e  i n  i ts p r e p e t i t i o n  n e g o t i a t i o n s  w i l l  
b e  s u b j e c t  t o  j u d i c i a l  r e v i e w  b a s e d  u p o n  t h e  s p e c i f i c  f a c t s . 73

[ i i i ] — A l t e r n a t i v e  II 3 :  N e g o t i a t i o n s  A r e  I m p r a c t i c a b l e .

T h e  t h i r d  a l t e r n a t i v e  i s  t h a t  I h c  m u n i c i p a l i t y  " i s  u n a b l e  t o  n e g o t i a t e  w i t h  
c r e d i t o r s  b e c a u s e  s u c h  n e g o t i a t i o n  i s  i m p r a c t i c a b l e . " 7 ® T h i s  a l t e r n a t i v e  w a s  
i n s e r t e d  i n  t h e  1 9 7 6  A c t  a s  a  m e a n s  o f  d e a l i n g  w i t h  t h e  d i f f i c u l t  p r o b l e m s  
c r e a t e d  b y  m a j o r  m u n i c i p a l i t i e s ,  s u c h  a s  N e w  Y o r k  C i t y ,  w h o s e  b o n d s  
a r c  e x c e e d i n g l y  n u m e r o u s  a n d  a r c  f r e q u e n t l y  i n  b e a r e r  f o r m .  U n d e r  t h e s e  
c i r c u m s t a n c e s ,  n e g o t i a t i o n  i s  d i f f i c u l t  at b e s t ,  b e c a u s e  o f  t h e  e x t r e m e  
d i f f i c u l t y  i n  i d e n t i f y i n g  t h e  c r e d i t o r s  w i t h  w h o m  t h e  m u n i c i p a l i t y  m u s t  
n e g o t i a t e .  E v e n  i f  t h e  c r e d i t o r s  w e r e  i d e n t i f i e d  a n d  a  c o m m i t t e e  w e r e  
f o r m e d  f o r  p u r p o s e s  o f  n e g o t i a t i o n ,  o b t a i n i n g  t h e  r e q u i s i t e  c o n s e n t  f r o m  
s u c h  a  l a r g e  b o d y  i n  a  r e l a t i v e l y  s h o r t  p e r i o d  o f  t i m e  c o u l d  i m p o s s i b l e . 77 
F u r t h e r ,  w h e r e  it i s  n e c e s s a r y  t o  f i l e  c h a p t e r  9  t o  p r e s e r v e  t h e  a s s e t s  o f  
a  m u n i c i p a l i t y ,  d e l a y i n g  t h e  f i l i n g  t o  n e g o t i a t e  w i t h  c r e d i t o r s  a n d  r i s k i n g ,  
i n  t h e  p r o c e s s ,  t h e  a s s e t s  o f  t h e  m u n i c i p a l i t y  m a k e s  s u c h  n e g o t i a t i o n s  
i m p r a c t i c a b l e . 70

74 Com/tare Rnnkruplcy Acl Section 84(2). former 11 U.S.C . § JIM  ( 1076> (requiring tlial prepc- 

tiiion ncgm iaiions he w iili rcspccl lo  a plan o f  suljiislrncui) with setiinn  |f)9(c)(5 )(R ) (no reference 

to ncgoiiations being held w ilh  respect (o a plan or adjustment).

73 Compare In re S u llivan C ounty Regional Refuse Disposal D ist..165 R.R. 61), 76-79 (Rankr. 

n .N .II ,  1994) (dchtor never set forth a comprehensive workout plan dealing w ith all o f its assets 

and liabilities in terms comparable to a plan o f  adjustment, ignored unambiguous contract rigbis 

o f  creditors and failed to exercise tax assessment powers) ivilli In iv  lillic o tl Schapler Rldg. Audi.. 

150 R.R. 261, 266 (Rankr. D. C olo  1992) (debtor dirt not negotiate in good faith where ii indicated 

that the economic terms o f its proposed plan were nonnegotiable); anil In >e Villages At Castle 

Rock M etro. Dist. N o. 4. 145 R.R. 76, 84-86 (Rankr. D. C olo. 1990) (debtor's meetings w ilh  

institutional bondholders to develop a financial model anti lo  reach a conceptual agreement held 

to be sufficient). Sec aha la re Cottonwood W ater and Sanitation Dist.. 26 C .R ,C .2d 1786. 1793, 

138 B.R . 973, 979 (Bankr. D. C olo. 1992) (requiring an evidentiary hearing on the scope ol 

prepetition negotiations).

70 I I  U.S.C. § 109(c)(5)(C).

77 In re Su llivan  C ounty Regional Refuse Disposal Dist.. 165 R.R. 60, 79 n.54 (Rankr. D .N .II. 

1994) (section 109(c)(5)(C ) is "intended lo  cover situations in which a very large body o f  creditors 

w ould render prcliling negotiations im p r a d r  '" ) (c iting Treatise).
to  In re Orange C ounty. 183 II.R. 594. 61 C .D . Cal. I9'»5| ("The O C R * had no lim e to enter 

into negotiations w ith its participants before acting to protect us portfolio assets.")

tMlllhfW ncnJcf A Cll, Irk'.l I Iti-1 AH—l?WM ISihllVt
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f i v | — A l f o r n o t i v p  II 4 :  P r e v e n t i n g  C r e d i t o r s  f r o m  O b l u i n i r i g  
P r e f e r e n c e s .

T h e  f o u r t h  a l t e r n a t i v e  i s  t h a t  t h e  d e b t o r  " r e a s o n a b l y  b e l i e v e s  t h a t  a 
• t l i t o r  m a y  a t t e m p t  t o  o b t a i n  a  p r e f e r e n c e . " 7 9  T h i s  p r o v i s i o n  i s  d e r i v e d  
o n  t h e  s e c o n d  p a r a g r a p h  o f  S e c t i o n  8 3 ( c )  o f  t h e  1 9 3 7  A c t ,  w h i c h  
r m i t t c d  t h e  d e b t o r  t o  o b t a i n  f r o m  t h e  b a n k r u p t c y  c o u r t  a  s t a y  a g a i n s t  
g r e s s i v e  c r e d i t o r  a c t i o n  w h i l e  it w a s  a t t e m p t i n g  t o  n e g o t i a t e  a  p l a n  o f  
j u s l m c n t .  R a t h e r  t h a n  r e q u i r i n g  a  m u n i c i p a l i t y  t o  s e e k  s t a y s  p i e c e m e a l  
d i d  t h e  1 9 3 7  A c t ,  c h a p t e r  9  o f  t h e  C o d e  p e r m i t s  t h e  m u n i c i p a l i t y  t o  

i  i ts p e t i t i o n  a n d  o b t a i n  t h e  b e n e f i t s  o f  t h e  C o d e ’ s a u t o m a t i c  s t a y 80 w h i l e  
n e g o t i a t e s  i ts  p l a n  w i l h  c r e d i t o r s ,  w h e n  a g g r e s s i v e  c r e d i t o r  a c t i o n  m a y  
a i l t  i n  a  p r e f e r e n t i a l  p a y m e n t ,  w h i c h  b y  i ts  n a t u r e  i s  u n f a i r  t o  o t h e r  
u l i t o r s .  O n e  c o u r t  h a s  s u g g e s t e d ,  w i t h o u t  a n a l y s i s ,  t h a t  a  d e b t o r  c a n n o t  
i s o n a b l y  b e l i e v e  t h a t  a  j u s t i f i a b l e  p r c b a n k r u p t c y  t e r m i n a t i o n  o f  a n  
c c u t o r y  c o n t r a c t  c o n s t i t u t e s  a n  a v o i d a b l e  t r a n s f e r  u n d e r  s e c t i o n  5 4 7 . 81 
it p e r h a p s ,  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  a  t e r m i n a t i o n  o f  a n  e x e c u t o r y  
ntra c t  c a n  c o n s t i t u t e  a  t r a n s f e r  t h a t  i s  p o t e n t i a l l y  a v o i d a b l e  u n d e r  s e c t i o n  
7.02

1 0 9 . 0 5 .  W h o  M a y  B e  a  D e b t o r  U n d e r  C h a p t e r  1 1 .

T h e  c r i t e r i a  f o r  e l i g i b i l i t y  f o r  r e l i e f  u n d e r  t h e  p r o v i s i o n s  o f  c h a p t e r  1 1  
c  set f o r t h  i n  s e c t i o n  1 0 9 ( d ) ,  w h i c h  p r o v i d e s  t h a t  “ ( o l n l y  a  p e r s o n  th a t  
a y  b e  a  d e b t o r  u n d e r  c h a p t e r  7  o f  t h i s  t i t l e ,  e x c e p t  a  s t o c k b r o k e r  o r  a  
i m m o d i t y  b r o k e r ,  a n d  a  r a i l r o a d  m a y  b e  a  d e b t o r  u n d e r  c h a p t e r  1 1  o f  
i i s  t i t l e . "  A s  u n d e r  c h a p t e r  7 ,  e n t i t i e s  t h a t  d o  n o t  q u a l i f y  a s  " p e r s o n s "  
n d c r  s e c t i o n  1 0 1  a r e  n o t  e l i g i b l e  t o  b e  c h a p t e r  1 1  d e b t o r s . 1 H o w e v e r .

79 i t  u .s .c . § inofcM .M tm .

80 I t  U.S.C. §§ .362. 922; rbs. .362 and 922 infra.
81 In re Sullivan Conniy Regional Refuse Disposal Dist.. 165 B.R. 60. 76 n.50 (Rankr. D .N .II. 

*94) (retying nn tn re Jermoo's Inc., 38 n .R . 197, 203-04 ( Bnnkr. W .D . Wis. 1984)) (noting 

at it would be surprising to read transfer lo include a justifiable prebankruptcy termination of 

i executory contract).

82 See 11 U.S.C. § 101(54) (broad definition nr transfer; a property interest o f the debtor would 

ivc lo  be found),

1  109.05.

1 See*! 109.03 supra fora discussion o f  the elig ib ility  requirements under chapter 7. //i re Consli- 

tional Trust #2-562. 23 C.B.C.2d I577. 114 n.R . 627 (Bankr. D. M in n. I990) (trusts that have 

their principal purpose the preservation o f  property held for the benefit o f  beneficiaries are not

n*vw nr«*»W K Co. Iw 3

>09-35 W H O  M A Y  H E  A D E B T O R H I09.05|2|

a decision of ihc Court of Appeals for the Second Circuit suggests that, 
notwithstanding the common definition, the analysis may be different in 
chapter 11 than in chapter 7  because state law may permit an entity in 
dissolution proceedings tn liquidate but not lo reorganize.2

r 1  ] — I n d i v i d u a l  N o t  E n g a g e d  i n  B u s i n e s s  M a y  B e  C h a p t e r  I I  
D e b t o r .

The Supreme Court in Toihb v. Radio//,3 relying 011 the "plain language" 
of section 109, held that an individual debtor 1101 engaged in business could 
reorganize under chapter 11. In holding that the Code contains nn ongoing 
business requirement for reorganization under chapter II, the Court 
resolved a split of authority between the Eighth and Eleventh Circuits.4 
While most debtors commencing eases under chapter I I arc corporations,9 
individuals® and partnerships may also become debtors under chapter I I. 
A joint chapler 11 ease may be filed, but only by a husband and wife.7 
The most common use of chapter 11 by individuals not engaged in business 
is by those who wish to reorganize but whose debts exceed ihc chapter 
13 debt limits of section 109(c).8

[ 2 1 — S t o c k b r o k e r  o r  C o m m o d i t y  B r o k e r  M a y  N o t  B e  C h a p t e r  1 1  
D e b t o r .

S t o c k b r o k e r s  a n d  c o m m o d i t y  b r o k e r s  m a y  o n l y  b e  l i q u i d a t e d  u n d e r  
s u h c h a p t c r s  M l  a n d  I V ,  r e s p e c t i v e l y ,  o f  c h a p t e r  7 . 8 T h o s e  s i i b c h a p l e r s  a r e

recognized as business trusts anil, therefore, cannot use that statutory category to become eligible 
as a chapter 11 debtor).

2 In re C-TC 9tlt Ave. Partnership. 113 F.3d IJtkl. 38 C.R.C.2d 115 (2d Cir. 1997) (New York 
partnership in dissolution not eligible lo be debtor in chapter 11 because it was not permitted to 
have ongoing business tinder stale law).

3 501 U.S. 157, III S. Cl 2197. 115 I.. Ed. 2d 145, 24 C.ll C.2d 1179 (1991).
4 In re Toihb, 902 F.2d 14. 15 C.B C.2d 104.3 (Kill Cir. 1990), Wnntsganz v. Boatmen's Bank 

or DcSoto, 804 F,2d 503, 13 CR .C .2d 910 (8llt Cir 1986); tn re Moog. 774 F 2d 1071 ti l th 
Cir. 1985).

9 For a discussion of debtor eligibility for a dissolved corporation, see 'I 109.0211 ||a| j/r/rrrt.
® Toihb v. Radloff. 501 U.S. 157. 111 S. Ct. 2197, 115 L. Fd. 2d 145. 24 C  B.C. 2d 1179(1991).
7 11 U.S.C. § 302. See In re Funncman. 29 C.ll C.2d 52. 155 R.R. 197 (Bankr. S.D. III. 1993) 

(allbnugh a partnership may be a debtor in bankruptcy in its own right, it may mu jointly seek
relief wilh any other person, including a partner); eh 302, infrn

8 See 'I 109.06| 21 infrn.
8 See In re Co Petro Mklg. fimnp. 68(1 F.2d 566, 7 C .BC .2d 128 (9tlt Cir 1982) (discussing 

definition ol ‘'commodity broker"); cits. 741 el set/, in frn
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Jermain Dunnagan & Owens, p.c.
LAW OFFICER

3000 A STREET, SUITE 300 
ANCHORAGE, ALASKA 99303-4097

TELEPHON E (907) 563-8644 
FAX (907) 563-7322 
E-MAIL IntoC ldolow.com

D ecem ber 6 , 1999

R epresen ta tive Andrew  Halcro , C o-Chair 
Com m unity  and Regional A ffairs C om m ittee 
716 W. 4 lh Avenue, Ste. 620 
Anchorage, AK  99501-2133

Re: H B  233

Dear R epresen ta tive H alcro :

Thank you for g iv ing  me the opportun ity  to present you w ith  m y com m en ts , 
thoughts, and suggestions regard ing the leg isla tion that you in troduced to p e rm it local 
governm ents in A laska to seek pro tection from  cred ito rs in federal b ank rup tcy  court.

In m y op in ion , HB 233 re flec ts good pub lic policy. T he 1994 B ank rup tcy  
Reform  Act requires that m unic ipalities be specifically  authorized by  S ta le law  to seek 
the p ro tec tions o f  C hap ter 9 o f  the B ank rup tcy  Code. There is abso lu te ly  no reason  w hy 
a m un ic ipa lity  in the S ta te o f  A laska shou ld  be den ied that rem edy i f  it m ee ts the o ther 
criteria govern ing  e lig ib ility  for C hap te r 9 relief.

M y on ly  concern is that HB 233 m ay be am biguous as to the de fin ition  o f  
“m un ic ipa lity .” 11 U .S .C . § 101(40) defines a m unicipality  as a “po litica l subd iv is ion  or 
public agency or instrum enta lity  o f  a S ta te .” H ow ever, pursuant to AS 01 .10 .060(a)(4 ), a 
m un ic ipality  is defined as “a political subd iv ision  incorporated under the law s o f  the s ta te 
that is a hom e rule or genera l law city , a hom e ru le o r general law bo rough , o r a un ified  
m un ic ipa lity .” In o th e r words, the S ta te law  defin ition o f  “m un ic ip a lity” is m ore 
restrictive. It does not include an in strum en ta lity  o f  the Stale such as the U n iv e rs ity  o f  
A laska o r a regional educational a ttendance area established pursuant to AS 14.08 et seq.

Regard ing reg ional educational a ttendance areas, il is im portan t to no te that 
pu rsuan t lo AS 14.12.020(c), “[t]he leg isla tu re shall provide the sta te  m oney  necessa ry  to 
m ain tain and operate the regional educa tiona l a ttendance areas.” A lso , pu rsuan t lo AS 
14.17.900(a), “[t]hc s ta te is not respon sib le  for the debts o f  a school d is tr ic t.”

WILLIAM K. JERMAIN GARY C. SLEEPER ANDnENA L. STONE
CHARLES A. DUNNAGAN SAUL R. FRIEDMAN EUGENIA G. RICHARDSON
BRADLEY D. OWENS DIANE F. VALLENTINE MIKE L. DISHMAN
RANDALL G. SIMPSON --------  GEOFFREY J. McGRATH
HOWARD S TRICKEY JAMES A GASPER NATASHA M SUMMIT
GREGORY C. TAYLOR W MICHAEL STEPHENSON ERIC J. BROWN

Therefo re , Ihc defin ition o f  “m un ic ip a lity” in HB 233 shou ld  re fe ren ce  the 
Federal B ankrup tcy  Act defin ition . T h is w ould allow  instrum enta lities o f  the S ta te to
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avail th em se lves o f  C hap te r 9 pro tec tions if  they m eet the other govern ing  c rite ria . In 
short, i f  the federal rem edy is availab le, access to that rem edy should be au tho rized  under 
S tate law .

J suggest that in HB 233 afte r the first reference to “m un ic ipa lity ,” th e  fo llow ing 
phrase be added “as defined in the Federal B ankruptcy A ct ”

T hank  you for you r tim e and consideration .

S incerely ,

JERM AIN , DUNNAGAN & O W EN S , P.C .

@
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December 3, 1999 
j/ia.Facsimile 269tQ246

Andrew Halcro 
State Representative 
716 West 4,h Avenue, Suite 620 
Anchorage, AK 99501

Re: HB 233
Municipal bankruptcy

Dear Representative Halcro:

Thank you for your letter of November 22,1999. My law practice is limited to bankruptcy 
issues, so the legislation described in HB 233 is pertinent to my work.

As you probably already know, municipalities already have the right to file for protection 
from creditors under federallaw. See enclosed copy of 11 U.S.C. §109(c). A separate chapter 
of the Bankruptcy Code, Chapter 9, provides bankruptcy relief for any municipality, including 
those in the state of Alaska.

In order for a state to utilize this section for protection from its' creditors, however, State 
law must specifically authorize a municipality to become a debtor. See §109(c)(2). I suggest 
you may want to consider rewording the bill to comport with language contained in the statute, 
at lines 1 and 6:

[Line 1] "An Act granting specific authority to each municipality "

[Line 6] "... The state grants specific authority to each municipality....''

Attachment: 11 U.S.C. §109(c)

H a lw o - d i9 .L T 1 .w p d



Ja vOffic.
Thomas J. Yerbich

Tcuphoni 329 "F" Sm n , Sunt 210 ItiffA*
(907)274-5631 Anchokagl, Alaska 99501-2202 (907) 274-5794

e-mai!: yerblaw@alasl<a.nel

December 8, 1999
O u r  F i l e : N / A

Rep. Andrew Halcro
Co-Chair, Community & Regional Affairs 
Alaska State Legislature 
716 West Fourth Avenue, Suite 620 
Anchorage, AK 99501

Re: HB 233

Dear Mr. Halcro:

Receipt of your letter dated November 22,1999 regarding the above-referenced legislation 
is acknowledged. Per your request, I offer the following general comments.

1. First, I believe it important to note that bankruptcy reorganization is not necessarily the 
panacea for all that ails a debtor.

2. Chapter 9 of the Bankruptcy Code is very similar in operation to chapter 11. Unfortunately, 
as those of us with experience practicing in the chapter 11 arena can attest, chapter 11 is 
a somewhat complex, cumbersome and expensive process. It was not designed with the 
small business in mind. Consequently, the corresponding provisions of chapter 9 suffer 
from the same shortcoming.

3. Bankruptcy notwithstanding, it must be recognized that any debtor, including a municipality 
under chapter 9, must be able to meet its ongoing obligations, i.e., those that arise after the 
petition was filed. In many chapter 11 cases, the combined burden of the additional 
administrative expenses imposed by the bankruptcy process itself coupled with the "normal" 
on-going regular operating expenses, renders it impossible for a debtor to successfully 
reorganize. I suspect the same may be true with smaller municipalities in Alaska; especially 
those with a limited tax base, which is by far the vast majority of the smaller municipalities..

A. A municipality filing for bankruptcy protection is still subject to the power of the State to
control the exercise of the political or governmental powers of the municipality, including 
expenditures for such exercise. Thus, notwithstanding a bankruptcy filing, the State may 
continue to exercise its governmental powers over municipalities, its political subdivisions.

5. In the event of a controversy or dispute between the municipality and the State, the
Eleventh Amendment immunity of the State would preclude the resolution of that dispute 
or controversy in the bankruptcy forum. Any such dispute or controversy would have to be 
resolved, unless the parties resolve it otherwise, in the Alaska Superior Court.
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The foregoing should not be construed as opposition to the proposed bill. Quite to the 
contrary, should the Legislature fail to enact HB 233, under § 109(c)(2) of the Bankruptcy Code, 
an Alaska municipality would not be able to file a bankruptcy petition, even where such filing was 
appropriate and would benefit the municipality. My comments are intended to be merely a 
cautionary note about what could possibly be unreasonable expectations. In particular, I caution 
the Legislature that the fact an Alaska municipality would be empowered to obtain bankruptcy relief, 
while it may reduce the degree to which State assistance is required, it may not, in many cases, 
eliminate it.

The only change I would recommend would be to add a provision waiving the Eleventh 
Amendment immunity of the State in bankruptcy cases filed by municipalities. It makes little sense 
to require resolution of disputes between the municipality and the State be resolved in the State 
courts, a process that could delay or otherwise hamper obtaining the very relief required by the 
municipality. As with other disputes involving debtors and interested parties, it would probably be 
more efficient and less likely to hamper the reorganization process to permit disputes with the State 
to be resolved in the bankruptcy forum. This could be accomplished by simply redesignating the 
current language of the bill as subdivision (a) and adding a new subdivision (b) reading: "(b) For 
the purposes of proceedings brought by a municipality under this section, and that purpose alone, 
the state consents to the jurisdiction of federal courts and waives its immunity under the Eleventh 
Amendment to the Constitution of the United States."

In closing, I hope that HB 233 is never needed. But its necessity as a prophylactic measure 
certainly exists.

Very truly yours,

By:
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Represen tative Andrew  Halcro 
A laska S ta te  Capitol 
Juneau, AK  99811

D ear R epresentative H alcro:

Thank fo r the opportun ity  to com m ent on HB 233, Municipal Bankruptcy . O ur 
understanding is that passage o f  HB  233 allow s municipalities the op iion to  use C hap ter 9 
o f  the Federal Tax Code for municipal bankrup tcy  relief. C hapter 9 w as formerly available 
to municipalities p rio r to  a change in federal law , but now  requires accep tance by sta te 
s ta tu te . HB 233 would once again allow  municipalities the option o f  using C hap ter 9.

While the option to use the Federal T ax C ode as a too l in regard to  municipal insolvency, 
it w ould not lessen the ultim ate responsib ility o f  the S tate to assum e liability for municipal 
d isso lu tions. As you are aw are, unfo rtunate ly , many communities are being driven into 
d isso lu tion due to reductions in municipal revenue sharing p rogram s by the Legislature.

T herefo re , the Alaska M unicipal L eague suppo rts  the adoption o f  11B 233.

Sincerely,

Kevin R itchie 
Executive Din ' l o t

CC: AM L Legislative Subcom m ittee -  R evenue & Finance

M e m b e r  o f  I h e  N a t io n a l  L e a g u e  o l  C i t i e s  a n d  t h e  N a t io n a l  A s s o c i a t i o n  o f  C o u n t i e s
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24 J a n u a r y ,  2000

T h e  H o n o r a b le  A n d r e w  H a lc ro  
S ta le  C a p i to l ,  R o om  418 
J u n e a u , A K  99801-1182

D e a r  R e p r e s e n ta t iv e  H a lc ro ,

T h a n k  y o u  fo r  s c h e d u l in g  t im e  to  m e  w i th  m e  la s t T h u r s d a y ,  th e  2 0 th . It w a s  a 
p l e a s u r e  to  h a v e  m e t y o u . B e r in g  S tra it S ch o o l D is tr ic t r e m a in s  in te r e s te d  i n  
s u p p o r t i n g  H B  233 w i th  th e  a m e n d m e n t  th a t in c lu d e s  R E A A 's  in  th e  d e f i n i t i o n  
s e c t io n .

Y o u r e f fo r ts  w i th  is s u e s  a d d r e s s in g  e d u c a t io n  a re  im p o r ta n t  a n d  s h o u ld  y o u  r e q u i r e  
in f o rm a t io n  o r  a s s is ta n c e , p le a s e  in s t r u c t  y o u r  s ta f f  to  c o n ta c t m e  a s  n e e d e d .  1 h o p e  
th is  s e s s io n  is  p r o d u c t iv e  fo r y o u  a n d  1 lo o k  fo rw a rd  to  m e e t in g  y o u  a g a in .

Sincere w,

■Dfr-Jtmn A . D a v is  
S u p e r i n t e n d e n t

c i .  ). W a lsh

" O U R  M IS S IO N "
T h e  M is s io n  o l Ih o  B e rin g  S tra it S c h o o l D is tric t Is to  e d u c a te  s tu d e n ts  to  b e c o m e  s e ll-s u tlic le n t  p r o d u c tiv e  c it iz e n s  In 

a  c h a n g in g  w o rld , r e c o g n iz e d  lor thotr s o c ia l,  a c a d e m ic ,  a n d  m a rk e ta b le  skills, b y  p ro v id in g  s ta n d a r d s  o f e x c e lle n c e , 

q u a lity  p ro g ra m s , a n d  a  s u p p o rtiv e  e r  'ir o n m e n t lor b o th  tra d itio n a l N a tiv e  a n d  W e s te r n  s ty le s  o t le a rn in g .

, x  G O L O V IN  • K O Y U K  • S A IN T  M IC H A E L  • S A V O O N G A  

U N A L A K L E E T  • W A L E S  • W H IT E  M O U N T A IN
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17 D e c em b e r , 1999

R e p r e s e n ta t iv e  A n d r e w  H a lc o , C o -C h a ir  
C o m m u n i ty  a n d  R e g io n a l A f f a i r s  C o m m i t t e e  
716 W e s t 4 th  A v e n u e , S u ite  620 
A n c h o ra g e , A K  99501-2133

D e a r  R e p r e s e n ta t iv e ,

1 w a n t  to  le n d  s u p p o r t  to  y o u r  p r o p o s e d  le g is la t io n , H B #233 , r e g a r d i n g  
m u n ic ip a l  b a n k r u p tc y .  T h o u g h  it is n o t  a n  o p t io n  o u r  s c h o o l d i s t r i c t  e x p e c ts  
to  u s e , w e  d o  feel it n e e d s  to  b e  a v a i la b le  to  all R E A A 's . A c c o r d in g  to  o u r  
leg a l te am , it is  n o w  u n c le a r  w h o  w o u ld  b e  r e s p o n s ib le  s h o u ld  a n  R E A A  n o t  
b e  a b le  to  m e e t its  o b l ig a t io n s .

Y ou  p r e v io u s ly  re c e iv e d  a l e t t e r  f r o m  G a ry  S le e p e r , a n  a t t o r n e y  a s s o c ia te d  
w i th  th e  f irm  o u r  D is tr ic t is r e p r e s e n t e d .  W e  s u p p o r t  h is  r e c o m m e n d a t i o n  to  
m a k e  s u r e  R E A A 's  b e  in c lu d e d  in  th e  d e f in i t io n  o f  m u n ic ip a l i t i e s .  I f  t h i s  w a s  
n o t y o u r  in te n t  o r  y o u  b e l i e v e  th is  is  n o t in c lu d e d  I w o u ld  u r g e  y o u  to  
r e c o n s id e r  a n d  a m e n d  th e  p r o p o s e d  le g is la t io n .

Y o u r e f fo r ts  in  d r a f t in g  th is  a n d  m o v in g  it o n  lo  th e  l e g i s l a t iv e  a g e n d a  is  
n e c e s s a ry  a n d  r e s p o n s ib le . W e  c o n s id e r  it a p ie c e  o f u n f in i s h e d  b u s in e s s  t h a t  
r e s u l te d  f ro m  th e  c h a n g e s  m a d e  a t th e  f e d e r a l  lev e l.

S h o u ld  y o u  h a v e  a n y  c ju e s iio n , p le a s e  d o  n o t  h e s i ta te  c a l l in g .

S u p e r i n t e n d e n t

cc: S. Friedman, Atly.
J. Walsh

" O U R  M IS S IO N "
T h e  M is s io n  o l th e  B e rin g  S tro ll S c tio o l D is tric t Is to  e d u c a te  s tu d e n ts  to b e c o m e  s e lt-s u lf lc le n t p r o d u c tiv e  c it iz e n s  In 

a c h a n g in g  w o rld , re c o g n iz e d  lor their s o c ia l,  a c a d e m ic ,  a n d  m a r k e ta b le  skills, b y  p ro v id in g  s t a n d a r d s  o t e x c e lle n c e , 

q u a lity  p ro g ra m s , a n d  a s u p p o rtiv e  e n v ir o n m e n t  to r b o th  tra d itio n a l N a tiv e  a n d  W e s te r n  s ty le s  o t le a r n in g .
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S U B JE C T : Application o f  federal bankruptcy law to m unic ipalities (W ork O rder 
No. 21-LS0675)

T O : Senator AI A dam s 
A ttn: Marla B erg

FR O M : Tamara B randi Cook
Director

You have asked whether a municipality in this state m ay file for bankrup tcy  and directed my 
atten tion to 1 1 U .S .C . 109(c)(2). That federal p rov ision  sta tes:

(c) An entity may be a debtor under chap ter 9 o f  th is title  [ 11 U .S .C . 901 el 
set].] i f  and only  i f  such en tity—

( 1 ) is a m u n ic ip a lity ;
( 2 ) is specifically  a u th o r iz e d , in its c a p a c ity  as a  m u n ic ip a l i ty  o r  

b y  n am e , to he a d e b to r  u n d e r  su ch  c h a p te r  b y  S ta te  law , o r  b y  a 
g o v e rn m e n ta l o ffice r o r  o rg a n iz a t io n  em p ow e re d  by  S ta te  law  to 
a u th o r iz e  such  en tity  to be  a d e b to r  u n d e r  su ch  c h a p te r ;

(3) is insolvent;
(4) desires to effect a p lan t to ad just such deb ts; and
(5 )(A ) has obtained th e  ag reem en t o f  c red ito rs ho ld ing  at least a 

m ajo rity  in am ount o f  the c la im s o f  each c lass that such en tity  in tend s to 
im pa ir under a plan in a case under such chapter;

(B ) has negotia ted in good faith w ith  cred ito rs and has failed to 
ob ta in  the agreement o f  cred itors holding at least a m ajority  in am ount o f  the 
c la im s o f  each class that such en tity  in tends to im pair under a p lan  in a case  
under such  chapter;

(C) is unable to nego tia te w ith c red ito rs because such  n ego tia tio n  is 
im p rac ticab le ; or

(D ) reasonably be lieves that a c red ito r m ay a ttem p t to ob ta in  a 
tran s fe r that is avoidable under sec tion  547 o f  this title (11 U .S .C . 547],

(Em phasis added )

N ote that u nde r th is prov ision a m un ic ip a lity  must m eet several c rite ria  h e fo re  it can be a 
deb to r under chap ter 9, one o f  w h ich  is state law  au tho riza tion , 1 have found no prov ision 
under state law  that authorizes m unicipalities to becom e debtors under th is federal provision 
or that g ran ts the power lo a governm ental officer or organization to au thorize m unicipalities
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lo becom e deb to rs. So , it appears to b e  co rrec t that a m unic ipality  in th is sta te  canno t file 
for b ankrup tcy .

T he re  is ano the r p rov ision , 11 U .S .C . 109(b), that generally  perm its a "person" lo "be a 
d eb to r u n d e r chap ter 7 o f  th is title  [ 1 1  U .S .C . 701 et seq .]..." H ow ever, for a lm ost all 
pu rp o se s 1! U .S.C . 101(41) d e fin es "pe rson" no t to include a "governm en t unit." A 
"governm en t unit" is, am ong o th e r th ing s , a "m unicipality ." (11 U .S.C . 101(27)) Therefo re , 
a m un ic ip a lity  cannot file for b ank rup tcy  under chap te r 7.

TBC :g lc
99-093 .g lc



(a) Notwithstanding any other provision of this section, only a person that resides or 
has a domicile, a place of business, or property in the United States, or a municipal­
ity, may be a debtor under this title.
(b) A person may be a debtor under chapter 7 of this title only if such person is 
not—

(1) a railroad;
(2) a domestic insurance company, bank, savings bank, cooperative bank, savings 
and loan association, building and loan association, homestead association, a 
small business investment company licensed by the Sm all Business Administration 
under subsection (c) or (d) of section 301 o f the Small Business Investment Act of 
1958, credit union, or industrial bank or similar institution which is an insured 
bank as defined in section 3(h) of the Federal Deposit Insurance Act (19-USC 
1813(h)); or
(3) a foreign insurance company, bank, savings bank, cooperative bank, savings 
and loan association, building and loan association, homestead association, or 
credit union, engaged in such business in the United States.

Tcf An entity may be a debtor under chapter 9 of this title if and only if such 
entity—

(1) is a municipality;
(2) is generelly-etrthorired specifically authorized, in its capacity as a municipality 
or by name, to be a debtor under such chapter by State law, or by a governmental 
officer or organization empowered by Slate law to authorize such entity to be a 
debtor under such chapter,
(3) is insolvent;
(4) desires to effect a plan to adjust such debts; and
(5)(A) has obtained the agreement of creditors holding at least a majority in 

amount of the claims of each class that such entity intends to impair under a 
plan in a case under such chapter,
(B) hus negotiated in good faith with creditors and has failed to obtain the 
agreement of creditors holding at least a majority in amount of the claims ol 
each class that such entity intends to impair under a plan in a case under such 
chapti
(C) is unable to negotiate with creditors because such negotiation is 
impracticable; or
(D) reasonably believns that a creditor may attempt to obtain a transfer that is 
avoidable under section 547 of this title.

1 1  U S C  §  1 0 9 .  W h o  m a y  b e  a d e b l o r
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I. Introduction

Municipal bankruptcy h as been controversial since i ts  inception in  the 1930s, la rge ly  due to 
constitutional conflicts between sta te  and federal powers. IFNI) The effort to balance pow ers 
reserved to s ta te s under th e  T en th  Amendment [FN21 w ith  the Bankruptcy C lause [FN3J re su lted  in  
significantly lim ited  powers for bankruptcy courts in  th e  context of municipal bankruptcy . fFN4] In  
addition to lim iting  jud icial powers in  court cnseB, [FNB1 the Bankruptcy Code tFN6] im poses t ig h t 
rcsb ictions on v lio  may quality  as a debtor u n d e r th is  section. [FN7]

Congress left the provisions for municipal bankruptcy under Chapter 9 [FN8] v irtually  und is-tu rbed  
in  the  Bankruptcy Reform Act of 1994. fFN91 However, a significant change made to section 109(cX2)
[FN10] alters the  m anner of determ in ing who m ay be b Chap ter 9 debtor. The s ta tu te  now req u ire s  a 
municipality to be "specifically authorized, in  its  capacity as a municipality or by n am e , to  be a 
debtor under. . . S ta te  law , o r by a[n suthorized l governm ental officer or organization. . . ." f F N l l )
P rio r to the 1994 change a n  en tity  was only requ ired  to  have general authorization by s ta te  law  to 
become a debtor under C hap ter 9. rFN121

* 1 0 0 2  T h is  com m en t su rv e y s  th e  app roaches t a k e n  by s ta te s  to  au tho rize  o r  p ro h ib it  m u n ic ip a l 
b an k rup tcy . T h e  a u th o r conc ludes th a t  s ta te s  l ia v e  a d u ty  to  en ac t statu tes re g a rd in g  th e  re s o lu t io n  
o f  m un ic ip a l f is c a l d is tre ss , w h e th e r o r n o t  such  s ta tu te s  in c lu d e  a u th o riz a tio n  fo r  f i l i n g  u n d e r  
fe d e ra l b an k ru p tc y  law . T h is  conc lu sion  d e r iv e s  f r o m  m u lt ip le  fac to rs , in c lu d in g  th e  e v e r-p re e e n t 
th re a t  o f  m u n ic ip a l in so lv e n c y , th e  need fo r  s ta b i li t y  in  the m un ic ip a l bond m a rk e t , a  p o li t ic a l 
c lim a te  w h ich  fuvorB  F tate based p ro b lem -so lv in g , a n d  an  an a ly s is  o f  e ffe c tiv e  a p p ro a c h e s  to  
re so lv in g  m u n ic ip a l in so lv en cy . T h e  a u th o r  a ls o  p rop o ses  d eve lopm en t o f  u n ifo rm  I d w b ,  m od e le d  
a fte r c u rre n t ly  e x is tin g  s ta te  law s , designed to  a v e r t  b a n k ru p tc y  unde r C h ap te r 9  b e fo re  i t  o c cu rs .

P a rt H is a b rie f summary of the  history of m un ic ipa l bankruptcy in the United S ta te s . P a r t  IH 
analyzes access issues under section 109(c) o f C hap te r 9. Included are b rie f leg islative and  jud ic ia l 
histories lead ing up to th e  1994 am endments. P a r t  IV surveys the  wide variety of s ta te  app roaches to  
municipal bankruptcy to d s te , divided into categories rang ing  from express au thorization to abso lu te  
prohibition. P a r t V discusses the continuing th r e a t  o f insolvency faced by m unicipalities, inc lud ing  
factors which can lend to bankruptcy and some po ten tia l fu ture dangers. F in a lly , P a r t  VI 
recommends affirm ative s ta te  action on th is issue, and encourages continued development o f un ifo rm  
I d w b . This section also suggests n  framework for a  proposed uniform lav/, modeled after c u rre n t s ta te  
sta tu tory provisions.

H. A Brief H istory of M unicipal Bankruptcy
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Thousands of m unicipalities defaulted on th e ir  deb ts during the G rea t Depression of th e  1930b.
[FN33] As a resu lt, Cengreas determ ined b need for public sector bankruptcy leg isla tion , and enacted 
the Municipal Bankruptcy Act in 1934, [FN141 which became ChaptCT IX (Chapter 9) o f the 
Borikmptcy Act of 189E. fFN16] Bui w itliin two yeurB, the Suprem e Court, in  A shton v. Cameron 
County W ater Im provem ent D istric t No. 1, (FN161 found tire Act unconstitu tiona l. fFN l7] W hile tire 
Suprem e Court did not directly cite the T en th  *3008 Amendment to inv a lid a te  the Act, th e  C ou rt's  
focus on the  s ta te 's  r ig h t to control its m un icipalities supports such an  ana ly sis of the  C ourt's 
reasoning. rFN18]

CongreaB responded to th e  C ourt's decision by rev ising the Act in  1937 (1937 Act). [FN19] The 
revision added several sections and provided a modified composition procedure, which requ ired  the 
approval of a m ajority of creditors. fFN20J Only a m onth after the  1937 Act was enacted, a C alifo rn ia 
irriga tion  district filed a bankruptcy pe tition  under the new Act, and th e  issue u ltim ate ly  found its  
way back t o  the Suprem e Court. rFN21] Tiie 3937 Act survived constitu tional challenge, possibly due 
to a change in the m akeup of th e  Court, since tire substan tive changes m ade in  the  1937 Act w ere 
modest. rFN22] While num erous refining am endm en ts were m ade th roughou t th e  *3004 nex t decade, 
FFN23] from 1946 unt.il 1975 C hap ter 9 rem ained undisturbed and v irtu a lly  un-used. (FN241

M unicipal bankruptcies had  typically involved small special function en titie s , defau lting on bond 
obligations due to sh rink ing  tax  revenues. (FN26) Headjuslm ent p lans generally  provided for 
ex tending debt paym ents, or pay ing  from o ther revenue-producing sources. (FN261 But in  1975, New 
York C ity 's financial d ifficulties dem onstrated th a t use of C hap ter 9 was n o t fea-sible for a la rge 
m unicipality , insp iring  Congress to  make m ajor changes to tire Act in  1976. (TN271 S ign ifican t 
changes included au tho rity  to  issue certificates o f indebtedness as an  a id  to  refinancing, [FN281 
au tho rity  to reject executory contracts [ IN 29] and e lim ina tion  o f various pre-filing requ irem en ts. 
fFN3G] The curren t C hap ter 9 is  derived p rim arily  from the  April, 1976 changes to the Act. (FN311

IB. Access to Chapter 9 unde r Section 109(c)

Section 109(c) provides five requ irem en ts a  m un icipality  m ust satisfy to  be a  debtor for purposes o f 
Chap ter 9. [FN32] F irs t, a  deb to r m ust be a municipality ,* 1006 [FN331 defined as a 'p o litic a l 
subdivision or public agency or in s trum en ta lity  o f a S ta te ." 1FN341 N ex t, a m unicipality  m u st be 
"specifically authorized, in  its  capacity as a m unicipality  or by nam e" by s ta te  law  to be a  debtor 
under th is chapter. fFN351

The th ird  requ irem ent is th a t  the  m unicipality  be ' insolvent," [FN36] o r 'g e n e ra lly  no t pay ing its 
debte as they become due. . . or unable to pay its  debts as they become due." rFN37) C ourts have 
broadly construed th is  section, und m un icipalities a re  no t required to ra ise  tax e s  to th e  m axim um  
allowed by law  to be deem ed inso lven t. IFN381 Fou rth , the m unicipality  m u s t show th a t i t  'd e s ir e s  to 
effect a p lan  to adjust such debts." [FN39] Im plic it in  th is lunguage is a dem and for "good faith" 
filing, no t attem pted as un effort to buy tim e or evade creditors. fFN401

F ina lly , the fifth requ irem en t may be m e t by satisfy ing one of four a lte rna tiv es: (1) ob ta in  
agreem ent from creditors ho ld ing  a  m ajority  in  am oun t o f c la im s from each im paired class; [FN41]
(2) nego tia te  in good fa ith  for *1006 such ag reem en t, hu t fail to g a in  ag reem en t; [FN42] (3) be unab le 
to nego tia te  for such ag reem en t because it is im practicab le to do so; [FN 43]o r (4) reasonably believe 
a creditor may a ttem p t a n  avo idab le tran sfe r unde r Section 547. [FN44]

A. H isto ry  of Section 109(c)(2)

D isagreem ent over the  correct k inguage to charac terize a s ta te 's  au tho riza tion  for a m unicipality  to 
become a debtor under C h ap te r 9 was ev iden t in  th e  h ea ring s lead ing up  to the adoption o f the
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Bankruptcy Code. (FN46] Tlie IToupe v e rs ion  o f the bill perm itted only a m un icipality  "no t 
prohibited by S late law  fiom  proceeding unde r C lmpter 9" to be e debtor. [FN46] The llou ae  
Committee Report (House Report) ind ica ted  th a t  the members felt the  "generally  au thorized" 
language from tlic Bankruptcy Act section 84 IFN47] was unclear, nnd perhaps not protective enough 
of s ta te  sovereignty. (FN48) The S ena te  proposal m irrored the language o f the Bankruptcy Act, 
requiring general authorization by the s ta te  leg is la tu re , a government officer, or a gove rnm en t 
agency given power by the  s ta te  to au tho rize  filing. fFN49] The Senate version was u ltim ate ly  
adopted, and from 1978 until the 1994 A m endm en ts , m unicipalities were required to be 'g e n e ra lly  
authorized" under sta te law to be a debtor in  ordeT to qualify for Chapter 9. [FN60)

B. Judicial Interpretations o f Section 109(cX2) Before 1994

Ju s t as the House Report predicted, TFN61 ] cou rts w ere divided in  the ir in te rp re ta tion  of 'g e n e ra l ly  
authorized," absent specific s ta tu to ry  autlw rizaL ion. *1007 IFN52] Some courts did not requ ire 
express statutory authorization , and in fe rred  th e  r ig h t to file bankruptcy from the m un ic ip a lity 's  
general powers, such as the power to borrow  money and the power to sue and be sued. [FN63] F o r 
example, in  In re City of W ellston, [FNf>4] the  court found power to file Chap-ter 9 bankruptcy w ith in  
the general powers o f the m ayor and council o f b Missouri city to manage th e  city and ita finances, 
enac t 'a n y  and all ordinances not re p u g n an t to  th e  constitu tion  and laws of th is  a ta te , ' a s  they deem  
good for the city, commerce and the  in h a b ita n ts  th e re in . [FNf>6] In another widely repo rted  case , In 
re City of Bridgeport, rFN661 tire court he ld  th a t  a s ta te  m ust affirmntive-ly authorize m un icipal 
bankruptcy, but continued by s ta ting  th a t au tho riza tion  did not require specific language re fe rring  to 
bankruptcy or reorganization. rFN57] T hu s , as in  City of Wellston, th e  court found genera l 
au thorization through the m un ic ip a lity 's au th o rity  over its own finances. [FN58]

O ther courts refused to im ply or in fer such pow er and insisted upon express au thoriza tion . fFN591 
In the case of In re Carroll Townsliip A u th o rity , the *1008 court relied on ita own read in g  of th e  
legislative history of section 109(cX2) to d e te rm in e  th a t only affirm ative action from th e  s ta te  would 
suffice to demonstrate such power. [FN60] T h e  court re-fused any libera l in te rp re ta tion  o f the  
Pennsylvania sta tu te in  question , re ly in g  on p receden t th a t the low did no t allow m un ic ipa l 
au tho rities to become C liapter 9 deb to rs. rFN63] The court also refused to follow In  re  C ity o f 
Wellston, In re City of B ridgeport, or any o f th e  o th e r more recent cases from o ther s ta te s  w hich had 
broadly interpreted general au tho rity . HFN62]

Congress responded to the div ision in  th e  co u rts  by am ending section 109(c)(2) to req u ire  specific 
authorization. [FN631 Now courts canno t find au tho riza tion  by implication, b u t muBt find express 
au thority  w ithin the s ta te 's  s ta tu te s . [FN64] W hile th is change certainly clarifies the n a tu re  o f s ta te  
au thority necessary to be a debtor u n d e r C hap te r 9, th e re  has not been a reciprocal effort a t  c la rity  
on the pa rt of the sla tes.

IV. S ta te  Approaches to M unicipal B ank rup tcy  fFN661

Many sta tes have adopted m easu res w hich expressly enable municipalities to file b an luup tcy  unde r 
federal law, w ithout fu rther restric tion . fF'NGfi] O the r sta tes require approval by designated  re- view  
agencies, commissions, or o th e r *1009 au th o rity , or otherw ise restrict and oversee a m un ic ip a lity 's  
fiscal distress. [FN671 A few f ta te s  even  have e labo ra te  in te rn a l systems designed to resolve serious 
debt crises w itneut resort to the  federal sy stem . [FN6S] S till otliera clearly in tend  th a t no m un ic ipa l 
bnnkiuptcies will arise in th a t s ta te . (PN691 The la rg e s t group of sta tes have no enab ling  s ta tu te s  o" 
o ther provision w ith in  their law  for d eu ling  w ith  m un icipal financial d istress. rFN70]

A. P la in  Authorization
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Fourteen suites have enacted straigh tfo rw ard legislation gi an ting  th e ir politicnl subdivisiona 
au thority  lo  file bankruptcy under Chap ter 9. IFN71] A few of these sta tes, no tab ly  Califor- nin, 
rFN721 Colorado, IFN731 and M ontana, ITN74] liuvc nlso p lan ted  specific au tho rity  to some special 
w ater, irriga tion , or school d istricts. The scope of authorization in these s ta tu te s  is  brood, often 
including any county, city, or town, any tax ing  d istric t, any municipality , or political subd iv isions in 
general. IFN75] While the re  is considerable varie ty  in  style between sta tes , M issou ri's  recently 
enacted section 427.100 is typical:

"1010 The consent of the s ta te  is hereby gran ted  to, and all appropria te powers a re  hereby 
conferred upon, any municipality or political subdivision organized under th e  law s o f th e  s ta te  to 
in s titu te  any appropriate action authorized by any act o f  the Congress of the U nited  S ta te s  re la tin g  
to bankruptcy on the  part of a n y  municipality or political subdivision. [FN76]

B. Restricted Authorization fFN77]

A number of s ta te s have enabling leg islation , b u t requ ire  some form of p re lim inary  rev iew  o r o ther 
restriction  before a petition  may go forward. [FN781 At a m inim um , these s ta te s req u ire  a comm is­
sion, agency of s ta te  governm ent, or a  p a rtic u la r official cr officials to  review  and  g ive the ir 
approval. For example, N orth  Caro lina requ ires approval of the Local G overnm ent Commission 
before filing. [FN79] Kentucky carves ou t on exception to its  general en ab lin g  leg is la tion  for 
counties, which must have proposed plans approved by the  local debt officer and local finance officer 
before filing Chapter 9. rFNSO] Iowa lim its filings to m unicipalities whose insolvency w as th e  resu lt 
o f debt involuntarily incurred. [FN811 Iowa appears to have aimed itB s ta tu te  a t  lia b ili ty  judgm ents, 
since bond debt, and collective bargain ing ag reem en ts a rc  specifically excluded, and tire  m un icipality  
must certify tha t: (1) an  increase in taxes will ho needed to cover th e  debt or portion  o f the d eb t not 
covered by insurance; (2) the  tax  increase w ill have a severe adverse impact; (3) as a re su lt th e  
municipality is unable to  pay deb ts as they become duo; and (4) the debt is no t owed to ano th er 
political sulxlivision. fFN82J

O ther statfeB also g run t au tho rity  to file for bankruptcy while following a h e igh ten ed  level of 
scrutiny of local finances. fFN83] In  Ohio, for instunce, * 1011 approval of th e  s ta te  ta x  comm issioner 
is required. fFN84) In  addition, tlie Local F iscal Emergen-eies Law, fFN86) w h ich  wns recen tly  
amended and expanded, allows considerable s ta te  in terven tion  prior to a C hap ter 9 filing . (FN861

Sim ilarly , Louisiana [FN87] and Connecticut rFN88) have challenging approval roqu ire -m en ts, 
specifically prohibiting C hap ter 9 filings un less certa in  conditions are m e t  C onnecticu t requ ires 
express, w ritten  perm ission of the  Governor. [FN89] I f  the  Governor consents, h e  m u s t rep o rt to  the 
S ta te  T reasu rer and the doin t S tand ing Com m ittee on Finances of tlie General A ssembly to expla in 
his action. (FN90) Unsurprisingly , these s ta tu te s  were amended following In  re  C ity o f B ridgeport, 
where the s ta te  had argued th a t th e  city w as no t even generally authorized to be a d eb to r u n d e r s ta te  
law. (FN911 Louisiana requ ires a m un ic ipa lity 's p lan  to be subm itted to tlie S ta te  Bond Commission 
for w ritten  approval, and also requires w ritten  approval of the Governor and A tto rney  General. 
[FN921

C. S ta te  Recomposition P lans

A number o f Btates hnve complex 'p reb an k ru p tcy '’ s ta tu tes . fFN93) These s ta tu te s  c re a te  a  vehicle 
for b m unicipality to read ju st i ts  debLs w ith in  th e  supervision o f the stBte cou rt system  or w ith 
oversight by a commission or agency. The effect of these s ta tu tes is sim ilar to w ha t is ava ilab le  in 
bankruptcy court, w ith provisions for cron ting  a p lan , eligibility requ irem ents, s tay  o f c la im s during 
pendency , and reissuing of bonds.

*1012 New Jersey enacted s ta tu te s  au tho riz ing  s ta te  control over insolvent m un ic ip a litie s  in  1931,
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