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Talking Points HB 221

This legislation seeks to amend two areas of the Alaska Trust Act.

The first area HB 221 addresses is a trustee's duty to inform and account to
beneficiaries. The currentlaw does notspecify which beneficiaries mustbe
notified with respect to income or principle he/she may be entitled to receive.

Some trusts name as many as adozen discretionary beneficiaries that a trustee
may have to notify on account of the statute's vague language. HB 221 would
clarify that the trustee only has to notify abeneficiary who is entitled to
mandatory distribution of income or principal. This mandatory beneficiary will
be referred to as a™current beneficiary™ throughout the statute.

The second area HB 221 addresses is the modification or termination of an

irrevocable trust.

Both revocable and irrevocable trusts are frequently used for estate planning
purposes. Trusts are often made irrevocable to obtain certain tax advantageous
tax treatment or to ensure that the settlor's purpose is achieved. Irrevocable trusts
are currently prohibited from modification or termination under Alaska law.

Accordingly, when circumstance arise under which amodification or termination
of an irrevocable trustwould be prudent, the movantis required to take the
matter to court and face unpredictable results.

HB 221 would amend Alaska law to permitirrevocable trusts to be amended or
terminated by a trustee, settlor, or beneficiary unless the trust is expressly made

irrevocable.

e The proposed legislation follows a statutory pattern that has been adopted by
the drafters of the Uniform Trust Act. Comments to Section 3-102 of the
Uniform Trust Act provide: Revocation or Modification of Revocable Trust.
Subsection (a) of this section, following the lead of California, Montana, and
Texas, provides that a trustis revocable unless the terms of the trust provide

Alaska State Capitol, Room 120 e Juneau, Alaska 99801
(907) 465-3777 phone  (907) 465-2819 fax
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otherwise. The common law rule arid the law of the other states is the opposite,
thatis, a trustis irrevocable absent contrary intent. Atleastone member of the
drafting committee is of the view that the Actshould follow the common law

rule.
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HOUSE BILL NO. 221
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE BY REQUEST

Introduced: 5/4/99
Referred: Judiciary

A BILL

FOR AN ACT ENTITLED

"An Act relating to a trustee's duties to inform and account to beneficiaries;

relating to the revocation, modification, termination, reformation, construction, and

trustees of trusts; and relating to transfer restrictions in trusts.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.16.595(a) is amended to read:
(a) Before distributing to a trustee, the personal representative may require that
the trust be registered if the state in which it is to be administered orovides for

registration and that the trustee inform the current beneficiaries a provided in

AS 13.36.080.
* Sec. 2. AS 13.36.080 is amended to read:
Sec. 13.36.080. Duty to inform and account to current beneficiaries. The
trustee shall keep the current beneficiaries of the trust reasonably informed of the trust

and its administration. In addition [:]

(1) within 30 days after acceptance of the trust, the trustee shall inform

1 1B 221
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in writing the current beneficiaries and* if possible, one or more persons who under
AS 13.06.120 may representcurrent beneficiaries [WITH FUTURE INTERESTS], of
the court in which the trust is registered and of the trustee's name and address;

(2) upon reasonable request, the trustee shall provide the current
beneficiary with a copy of the terms of the trust that [W HICH] describe or affect the
beneficiary's interest and with relevant information about the assets of the trust and the

particulars relating to the administration;

(3) upon reasonable request, a current beneficiary is entitled to a

statement of the accounts of the trust annually and on termination of thetrust or

change of the trustee.
* Sec. 3. AS 13.36.080 is amended by

(b) The trust agreement may modify the trustee’s duties under this section and
may prohibit the trustee from providing any notification or information to a current
beneficiary regarding the trust unless that beneficiary receives a distribution from the
trust, and then the notification or information may be limited to the accounting period
during which the distribution was made.

(c) In this section, "current beneficiary” means a beneficiary who is entitled
to a mandatory distribution of income or principal from the trust onan annual ormore

frequent basis. -

* Sec. 4. AS 13.36 is amended by adding taew sections o read:
Sec. 13.36.335. Presumption of revocability. (a) Unless a trust is expressly
made irrevocable, a trust executed on or after the effective date of this Act is revocable”™..—KTTtL
by the settlor.
(b) Notwithstanding AS 13.36.035 - 13.36.050, this section applies only if the
settlor is domiciled in this state when the trust is created, the trust instrument is
executed in this state, or the trust provides that the law of this state governs the trust.
Sec. 13.36.340. Modification and revocation of revocable trusts, (a) A
trust that is revocable by the settlor may be modified or revoked in whole or in part

by
(1) substantial compliance with a method of modification or revocation

provided in the trust instrument; or

1B 221 -2- IBO221a
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(2) a writing, other than a will, signed by the settlor and delivered to
the trustee during the lifetime of the settlor, except that, if the trust instrument
expressly makes the method of revocation provided in the trust instrument the
exclusive method of revocation, the trust may not be revoked under this paragraph.

(b)  Unless otherwise provided in the trust instrument, if a trust that is
revocable by the settlor is created or funded by more than one settlor,

(1) the trust may be modified or revoked as provided in AS 34.77.100
to the extent the trust consists of community property under AS 34.77 (Alaska
Community Property Act);

(2)each settlor may modify or revoke the trust as to the portion of the
trust property contributed by that settlor that is not community property under
AS 34.77.

(c) A revocable trust may not be modified or revoked by an attorney-in-fact
under a power of attorney unless the modification or revocation is expressly permitted
by the trust instrument.

Sec. 13.36.345. Modification or termination of irrevocable trusts because
of unanticipated circumstances, (a) On petition by a trustee, settlor, or beneficiary,
a court may modify the administrative or dispositive terms of an irrevocable trust or
terminate an irrevocable trust if,because of circumstances not anticipated by the
settlor, modification or termination would substantially further the settlor’s purposes
in creating the trust.

(b) Upon termination of a trust under this section, the trust property shall be
distributed in accordance with the settlor’s probable intention.

Sec. 13.36.350. Reformation to correct mistakes in irrevocable trusts, (a)
On petition by a trustee, settlor, or beneficiary, a court may reform the terms of an
irrevocable trust, even if the trust instrument is not ambiguous, to conform to the
settlor’s intention if the failure to conform was due to a mistake of fact or law,
whether in expression in the trust or inducement to create the trust, and if the settlor’s
intent can be established by clear and convincing evidence.

(b) A court may consider evidence, including direct evidence contradicting the

plain meaning of the text, when determining the settlor’s intent or for any other

IB0221a -3- HB 221
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purpose under this section.

Sec. 13.36.355. Construction oftrust to achieve settlor’s tax objectives, (a)
The terms of a trust shall be construed to achieve the settlor’s tax objectives.

(b) On petition by a trustee, settlor, or beneficiary, a court may modify the
terms of an irrevocable trust to achieve the settlor’s tax objectives in a manner that
does not violate the settlor’s probable intent. The court may order that the
modification operate retroactively.

Sec. 13.36.360. Modification ortermination ofirrevocable trust by consent.
(a) Except as otherwise provided by this section, on petition by a trustee, settlor, or
beneficiary, a court may modify or terminate an irrevocable trust if all of the
beneficiaries consent and if continuation of the trust on the existing terms of the trust
is not necessary to further a material purpose of the trust. The inclusion of a
restriction on the voluntary or involuntary transfer of trust interests wunder
AS 34.40.110 may constitute a material purpoie of the trust under this subsection, but
is not presumed to constitute a material purpose of the trustunder this subsection.

(b) Unless otherwise provided in the trust instrument, an irrevocable trust may
not be modified or terminated under this sectionwhilea settlor isalsoa discretionary

beneficiary of the trust.

(c) If a beneficiary other than a qualified beneficiary does not consent to a
modification or termination of an irrevocable trust that is proposed by the trustee,
settlor, or other beneficiaries, a court may approve the proposed modification or
termination if the court determines

(1) if all the beneficiaries had consented, the trust could have been

modified or terminated under this secdon; and
(2) the rights of a beneficiary who does not consent will be adequately
protected or not significantly impaired.
(d) In (c) of this section, "qualified beneficiary™ means a beneficiary who
(1) on the date the beneficiary’s qualification is determined, is entitled
or eligible to receive a distribution of trust income or principal; or

(2) would be entitled to receive a distribution of trust income or

principal if the event causing the trust’s termination occurs.

HB0221a
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Sec. 13.36.365. Uneconomical irrevocable trust, (a) Notwithstanding the
other provisions of AS 13.36.335 - 13.36.370, if the value of the property of an
irrevocable trust is less than $50,000, the trustee may terminate the trustunless the
trust instrument provides otherwise.

(b) Notwithstanding the other provisions of AS 13.36.335 - 13.36.370 and the
terms of the trust, on petition to the superior court by a trustee, settlor, or beneficiary,
the court may modify or terminate an irrevocable noncharitable trust, or remove the
trustee and appoint a different trustee, if the court determines that the value of the trust
property is insufficient to justify the cost of administration.

(c) Upon termination of a trust under this section, the trustee shall distribute
the trust property in accordance with the settlor’s probable intent.

Sec. 13.36.370. Exclusive procedure. Unless otherwise provided in the trust
instrument, except as provided by AS 13.12.212(c), 13.12.803, 13.12.804, 13.12.907,
AS 13.33.205,AS 13.36.130,and AS 13.60.010,AS !3.36.335 - 13.36.365 provide the
exclusive procedures for modifying, terminating, or revoking trusts.

* Sec. 5. AS 34.40.110 is amended by adding a new subsection to read:

(g) If a trust contains a transfer restriction allowed under (a) and effective
under (b) of this section, a beneficiary may not transfer an interest in the trust, and a
creditor or assignee of a beneficiary may not attach an interest in or a distribution from
the trust by the trustee before receipt of the interest or distribution by the beneficiary.
In this subsection, "receipt of the interest or distribution by the beneficiary" does not
include

(1) direct payment of a beneficiary’s health, medical, or educational
expenses to the provider of the health, medical, or educational goods or services;
(2) the use or occupancy of property owned by the trust; or
(3) expenditures made for the maintenance or preservation of property
owned by the trust.
* Sec. 6. APPLICABILITY. AS 34.40.110(g), added by sec. 5 of this Act, applies to trusts

regardless of whether the trusts were created before, on, or after the effective date of this Act.

IB0221a -5- HB 221
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“An act relating to aTrustee’s duties to inform and account to he.oeficiajriuis; relating to
the revocation, modilication, termination, rerormation, construction, and trustees of
trusts; and providing for an effective date.”

This legislation defines acurrent beneficiary as a person who receives a.mandatory
distribution of income or principal from a trust. Current law does-noi'wno i'Sacurrent
. Nbeneficiary. Some trusts name as many as dozens of discretionary beneficiaries who may
» 5 I\>Vrt™ not be entitled to receive any income or principal for years. Under current law the
\4m \\-r trustees of such trusts do not know whether they have to notify these discretionary
Y \\V / beneficiaries. The new legislation would clarify that the trustee only has to notify a
beneficiary who is entitled to a mandatory distribution of income or principal from the

trust.

Both revocable and irrevocable trusts are frequently used for estate planning
purposes. Trusts are often made irrevocable in order to obtain certain advantageous tax
treatment and to ensure obtainment of the settlor’s purposes. However, changed
circumstances or errors involved in the formation of the trust may require modification or
termination of a trust. For example, modification or termination of an irrevocable trust
may be desirable for one or more of the following reasons.

e To make adistribution to a beneficiary which is not clearly within the “health,
support, maintenance or education” standard otherwise required by the trust;

e To be able to hold “S” corporation stock in the trust;

e To divide one trust into two trusts, one of which is exempt and one of which is
non-exempt from the Federal Generation-Skipping Transfer Tax;

e To authorize the trustees to engage in transactions not authorized by the
existing trust agreement;

e To authorize an individual trustee in a trust that presently requires acorporate
trustee;

e To divide one trust with multiple beneficiaries into two or more trusts because
the beneficiaries wish to pursue separate investment policies;

e To try to achieve a Federal Gift or Estate Tax goal;

e To make changes to restrictions on the disposition of property inlight of the
maturity of children beneficiaries;

e To accommodate new, unanticipated beneficiaries;

e To consolidate several trusts which are for the benefit of a single beneficiary;

e To terminate a trust which is no longer economical to continue.

Alaska does not presently have statutes which allow for the modification or
termination of trusts. Therefore, whenever such modification or termination is desired,
the individuals involved and the court hearing the matter, have to rely upon general trust
principles. If there is opposition to the modification or termination, then the results

become unpredictable.



The proposed legislation follows the statutory patteijAvhich has been adopted and
in place in California for anumber of years and recently adopted in South Dakota. It is
also consistent with the pattern of the Uniform Trust Act. The legislation adopts methods
for modifying and terminating irrevocable trusts, and procedures which are fair to all

parties involved.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 221
2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) 1/13/00, 8:25 AM Dept. Affected Law
Title "... relating to a trustee's duties to inform and BRU Civil Division
account to beneficiaries;... revocation, modification ... of trusts ... Component Commercial
Sponsor House Judiciary Committee by Request

Requester House Judiciary Committee Component Serial No. 211

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004  FY 2005
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
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FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attacha Separate page ifnecessary)

FY 2006

0.0

0.0

HB 221 requires a trustee to give current beneficiaries notice of the registration of a trust and to keep the
beneficiaries informed about its administration. Under this bill, trusts are presumed revocahle unless
expressly made irrevocable. Itfurtherdefines how trusts can be revoked, whether they are revocable or

not, modified and reformed to correct mistakes not intended by the person creating the trust.

This bill will have no fiscal impact on the Department of Law.
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Division Attorney General's\3ffice Date/Time 1/13/00. 8:25 AM
Approved by Commissioner fa* Bruce M. Botelho, Attorney General Date 1/13/00
Agency Department of Law
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Sponsor Statem en t
HB 222

Explanation of Proposed Amendments to
Alaska Revised Limited Partnership Actand
Alaska Revised Limited Liability Act

Limited partnerships and limited liability companies are often used for closely-held
businesses or investment activities. They are frequently used by families. One of the key
advantages of these business entities is that the partners or members can choose who will be their
business associates, and can be secure that the venture will continue until an agreed time or

event.

If acreditor obtains ajudgement against a partner or member, the statutes provide that the
creditor can obtain a “charging order” against the debtor’s partnership or limited liability
company interest. This allows the creditor to receive the distributions to which the partner or

member would be entitled.

On its face, these statutes do not expressly allow for any other creditor remedies. This is
consistent with the concept that the other partners of a partnership or members or a limited
liability company should not have their business or investment actively disrupted, nor should
they be forced to take in a substitute partner or member (e.g., the judgement creditor). This was
the generally understood position taken by the Uniform Limited Partnership Act and many

limited liability acts.

However, recently a Connecticut court held that a judgement creditor of a limited
partnership could foreclose on the partnership interest. This holding was in conflict with a prior
Florida court decision which held that foreclosure was not an available remedy for ajudgement
creditor of a limited partner. Such foreclosure would allow the judgement creditor to become a
partner of the limited partnership, or a member of the linjited liability company. Depending on
the provisions of the partnership agreement or operating agreement, this could result in a forced
dissolution of the entity and sale of its assets. Such a result could be very harmful to the other

partners or members.
The proposed amendments make it clear that a judgement creditor of an Alaska Ilimited
partnership or limited liability company has only the remedy of a charging order. Thus, the

Alaska Slate Capitol, Room 120 < Juneau, Alaska 99801
(907) 465-3777 phone « (907) 465-2819 fax



" Alaska State Legislaturg

House of Representatives
House Judiciary Comm ittee
creditor will receive all distributions made to the debtor or debtor partner or member. However,
the right to receive such distribution is the judgement creditor’s only remedy. No other remedies
are available to the judgement creditor or to acourt implementing acreditor’s collection request.

The Alaska Revised Limited Partnership Act is amended by changes to AS 32.11.170,
.340, and .890. The Alaska Revised Limited Liability Act is amended by changes to AS
10.50.380. This amendment will be effective immediately.

Alaska State Capitol, Room 120 « Juneau, Alaska 99801
(907) 465-3777 phone « (907) 465-2819 fax






Sponsor Statement for House Bill 225

Section 1 of House Bill 225 iscrafted to address an issue raised by the Supreme Court's
recent decision regarding campaign contribudons in State v. AKCLU. The legislature had the
foresight to provide sec. 12, ch. 48, SLA 1996 to become law in the event of a court"s
invalidation of the fund raising limitadons established in AS 15.13.074 (). However, in
1998, Senate Bill 105 amended the now invalid pordon ofAS 15.13.074 (c) and neglected to
similarly amend the session law which would take effect in the case of a court ruling the law
unconstitutional. Thus, when the State v. AkCLU decision becomes final, sec. 12, ch. 48,
SLA will self-execute and have the effect of repealing a pordon of the legislature®s acdons

lastyear in SB 105. HB 225 redresses this unintended consequence.

Secdon 2 of HB 225 further clarifies the reladonship between subsecdons (2) and (5)(A) and
subsecdons (2) and (6) (B-E) of AS 24.60.030(a). Furthermore HB 225 seeks to more clearly
define the lines of acceptable conduct by legislators and legislative employees. It specifically
addresses gray areas regarding use of the legislators® personal office space, greeting card
preparation, Internet use, personal equipment used for state purposes and gifts from non —
partisan charities. |1 believe that it is better to openly state our exact intent with regards to
these troublesome gray areas so that legislators and staffcan work with certainty and
confidence. Current law leaves these questions hanging and leads to nebulous

interpretations which invite suspicion on us all.

Sections 3 and 4 simply implements the bright guidelines immediately while allowing Section

1 to be implemented pending the finalization of the court®s action in State v. AkKCLU.



AMENDMENT

OFFERED INTHE HOUSE
TO: HB 225

Page 2, line 31:
Delete ““Internet.””

Page 3, line 26 &CPage 5, line 7

Insert: “Unltrffited use of the Internet, except for election campaign
purposes, by a legislator or a legislative employee ifthe use does not

n

carry a special charge””



AMENDMENT

OFFERED INTHE HOUSE
TO: HB 225

1 Page 4, line 19:
2 Delete ““unlimited.””



mm 3

Page 5, line 8 [\JAIV\Ir rﬁf

Delete | (A

Replace with new I:

use of state property and resources, including staff time, by a legislator to support or
oppose aconstitutional amendment, except that staff may not be used to raise fundsy
with regard to the amendment.

-P .
Page/fCfollowing line 13, insert new bill section:

“sec 2. AS 15.13.145(a) is amended to read: X

(a) Except as provided in (b) and (c) of this section or in A.5.24.60.030 (a~)5 © t-
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AMENDMENT

OFFERED INTHE HOUSE
TO: HB 225

Page 2. line 31:
Delete  Internet”

Pago 3, line 20:

Delete "unlimited use bv a legislator of the Internet'

Insert "unlimited use of the Internet by
Ci) a legislator: or

(ii) a legislative employee if the use does not carr-

a special charue”

P

.02
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CS FOR HOUSE BILL NO. 225(JUD)
rN THH LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRS T SESSION
UY THE HOUSE JUDICIARY COMMITTEE

Offered!
Referred:

Sponsor/s):  REPRESENTATIVE COWDERY
A BILL

FOR AN ACT ENTITLED
1 'An Act relating to election campaigns and legislative ethics; and providing for

2 in effective date."
3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.13.074(e), as repealed :ind reenacted by sec. 12, ch. 48, SLA 1996. is
imended to read:

(c) A person or group may not make a contribution

N ;0 B~

(1) to acandidate or an individual who files with the commission the

8 document necessary to permit that individual lo incur cerrain election-related expenses
9 as authorized by AS 15.13.100 when the office is to be filled at a general election
10 before the date that is 18 months before the general election;

11 (2) ro acandidate or an individual who files with the commission the
12 document necessary to permit that individual to incur certain clcction-rclatcd expenses
13 as authorized by AS 15.13.100 for ail office that is to be filled at a special election or
14 municipal election before the date that is 18 months before the date of the regular

1- CSHB 225<JUD)
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municipal election or that is before ihe date of the proclamation of the special election

at which the candidate or individual seeks election to public office; or

(3) to any candidate after the earlier of December 31 of the year of

the election or the 60th {LATER THAN THE 45TH] day
(A) after the date of a primary election if the candidate
(i) has been nominated at the primary election or is
running as a write-in candidate; and
(ii) is not opposed at the general election;
(B)after the date of the primary election if the candidate was
not nominated at the primary election; or
(C) after the date of the general election, or after the date of a
municipal or municipal runoff election, if the candidate was opposed at the
general, municipal, or municipal runoff election.

* Sec, 2. AS 15.13.145(1)) is amended to read;

(b) Money held by an entity identified in (a)(1) - (3) of this section may be

used to influence the oulLeome of an election concerning a ballot proposition or
question if the use is permitted under AS 24.60.030(a)(5)(H) or [ BUT ONLY) if
the funds have been specifically appropriated for that purpose by a state law or a
municipal ordinance.
* Sec. 3. AS 24.60.030(a) is amended to read:
(a) A legislator or legislative employee may not

(1) solicit, agree to accept, or accept a benefit other than official
compensation for the performance of public duties; this paragraph may not be
construed to prohibit lawful solicitation for and acceptance of campaign contributions
or the acceptance of a lawful gratuity under AS 24.60.080;

(2) use public funds, facilities, equipmerir, services, or another
government asset or resource for a nonlegislative purpose, for involvement in or
support of or opposition to partisan political activity, or for the private benefit of either

the legislator, legislative employee, or another person; this paragraph does not prohibit

(A) limited use of state property and resources for personal

puiposes if the use docs not interfere with the performance of public duties and

225(JUD) -2-
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either the cost or value related to the use is nominal or the legislator or
legislative employee reimburses the state for the cost of the use:

(B) the unlimited use of mailing lists, computer data, or other
information lawfully obtained from a government agency and available to the
general public for nonlegislativc purposes;

(C) unlimited telephone or facsimile use that docs not carry a
special charge;

(D) the legislative council, notwithstanding AS 24,05.190. from
designating a public facility for use by legislators and legislative employees for
health or fitness purposes; when the council designates a facility to be used by
legislators and legislative employees for health or fitness purposes, it shall
adopt guidelines governing access to and use of the facility; the guidelines may
establish times in which use of the facility is limited to specific groups; [OR]

(E) a legislator from using the legislator's private office in the
capital city during a legislative session, and for the 10 [FIVE] days
immediately before and the H) [FIVE] days immediately after a legislative
session, for nonlegislativc purposes if ihe use docs not interfere with the
performance of public duties and if there is no cost to the state for the use of
the space and equipment, other than utility costs and minimal wear and rear,
or the legislator promptly reimburses the state for the cost; an office is
considered a legislator's private office under this subparagraph if it is the
primary space in the capital city reserved for use by the legislator, whether or
not it is shared with others;

(Ft a legislator from unlimited use of legislative employees
to prepare and send out seasonal Greeting cards;

(G) a legislator from usinu state resources
computers or other office equipment owned by the legislator but primarily
used for a state function;

(HI  unlimited use by a legislator of photographs of that

legislator:

(1) reasonable use of the Internet by a legislator _or_a

., i AOFORTIRGRD o 0
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1 legislative employee except if the use is for election campaign purposes; or

2 (X) a legislator from soliciting, accenting, or receiving a gift

3 on behalf of a recognized, nonpolitical charitable organization in a state

4 facility:

5 (3) knowingly seek, accept, use, allocate, grant, or award public funds

6 for a purpose other than that approved by law, or make a false statement in connection

7 with a claim, request, or application for compensation, reimbursement, or travel

8 allowances from public funds;

9 (4) require a legislative employee to perform services for the private
10 benefit of the legislator or employee at any time, or allow a legislative employee to
11 perform services for the private benefit of a legislator or employee on government
12 time; it is not a violation of this paragraph if the services were performed in an
13 unusual or infrequent situation and the person's services were reasonably necessary to
14 permit the legislator or legislative employee to perform official duties;

15 (5) use or authorize the use of state funds, facilities, equipment,

16 services, or another government asset or resource for the purpose of political fund
17 raising or campaigning; this paragraph does not prohibit
18 (A) limited use of state properly and resources for personal
19 putposes if the use does not interfere with the performance of public duties and
20 either the cost or value related to the use is nominal or the legislator or
21 legislative employee reimburses the srate for the cost of the use;

22 (B) the unlimited use of mailing lists, computer data, or other
23 information lawfully obtained from a government agency and available to the
24 general public for nonlegislativc purposes;

25 (C) telephone or facsimile use that does not carry a special

26 charge;

27 (D) unlimited storngc or maintenance [STORING OR
28 MAINTAINING], consistent with (b) of this section, of election campaign
29 records in a legislator's office; [OR]

30 (E> a legislator from u-.ing the legislator's private office in the
31 capital city during a legislative session, and for rhe 10 [FIVE] days

CSHB 225(/10D)
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1 immediately before and the 10 [F1VEIl days immediately after a legislative
2 session, for nonlogislative purposes if the use does not interfere with the
3 performance of public duties and if there is no cost to the state for the use of
4 the space and equipment, other than utility costs and minimal wear and tear,
5 or the legislator promptly reimburses the state for the cost; an office is
6 considered a legislator's private office under this subparagraph if it is the
7 primary space in (he capital city reserved for use by the legislator, whether or
8 not it is shared with olhersj
9 (F) unlimited use by a legislator of photographs of that
10 legislator:
11 ((vl reasonable use of the Internet hv a legislator or a
12 legislative employee except if the use is for election campaign pnrposes: or
13 (H) use of governmental resources, including naid staff time,
14 to support or oppose a proposed initiative or an amendment to the state
IS or federal constitution: a legislator or legislative employee may support or
16 oppose a proposed initiative or constitutional amendment:jhowever, a
17 legislator or legislative employee may not use governmental resources to
18 solicit contributions for or|gathcr signatures onjan initiative petition; a
19 legislative employee may not, on government time, accept or receive
20 contributions relating to a proposed constitutional amendment or initiative.
21 * Sec. 4. Except as provided in see. 5 of this Act, this Act takes cffccHmmed iotely under
22 AS 01.10.070(c). vorel”
23 * Sec. 5.Section 1 of this Act takes effect on the- effective date of sec. 4 of this Act or on
24 Lhe dale that,under sec. 34, ch. 48, SLA 1996, sec. 12, ch. 48, SLA 1996 takes effect,
25 whichever is later.
o- B » -
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A la sk a State L egislature

Select Committee on

_ Legislative Ethics
716 W. 4th, Suite 230

Anchorage, AK Mailing Address:
l@907 2588172 P.O. Box 101468
AX: 258-2106 Anchorage, AK
99510
July 22,1997
Advisory Opinion 97-02

RE: Participation in the initiative process under AS 15.45.
Statement of Facts

You arc a legislator and therefore covered by the legislative ethics code. You have requested
an advisory opinion concerning whether a legislator or a legislative employee may be a
sponsor of an initiative ﬁetition under AS 15.45 and to what extent activities related to an
initiative petition can take place, consistent with the requirements of the legislative ethics
code, in a legislative office and on legislative time. You have expressly waived your right
to confidentiality under AS 24.60.160.

Discussion

A, The initiative is a process undertaken by Pri,vate citizens rather than the institutions
of government but is'an adjunct to the legislative process.

Under Article X1 of the state constitution, the people may propose and enact laws by the
Initiative process. The constitution sets out requirements for sponsorship by 100 qualified
voters (sec. 2), signing of the petition by qualified voters (sec. 3) and the initiative election
sec. 4), 1f a majority of the votes cast favor the adoption of the initiative, it is enacted
sec. 6 ). These provisions give the voiers in the state the power to enact an initiative, not the
elected representatives that make up. the legislature. Under sec. 4, if, before the election,
"substantially the same measure has been enacted" by the legislature, the initiative petition
IS void, a law enacted through the initiative process has the same force and effect as a law
enacted through "he legislative process, except that it is not subject to veto by the governor
and maK not be repealed by the legislature within two years after its effective date. (sec. )
While the legislature is not part of the initiative process, initiatives may be used as an adjunct
to the legislative process, both as a means of enacting law directly by the people and to
encourage the legislature to act on legislation on topics of concern to the voters. The
committee finds that even though activity concerning an initiative may be undertaken by any
voter, initiatives arc related to the duties of the legislature.

Lui
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B.. The ethics code permits a I%;islat_or or a legislative employee to participate in the
Initiative process while acting it7a private capacity.

The restrictions on political activity by a legislator or legislative employee imposed by the
legislative ethics code prohibit activities that take place on government time or that use
government resources. See AS 24.60.030(a)(2), (a)(5), (b), (c), and (d). Except for
restrictions imposed on the public members and stalTofthe ethics committee, the ethics code
does not prohibit legislators or legislative employees from engaging in partisan political
activity on their own time and without the use of public resources." Therefore, the committee
holds that a legislator or legislative employee may, consistent with the ethics code, sponsor
or otherwise support or oppose an initiative petition. Tnreaching this holding, the committee
Is not addressing restrictions on political activity that may be imposed r employment
policies or other statutes outside the ethics code. Legislative employees should consult their
supervisors about restrictions that apply to a particular office before engaging in political
activity 2

C. Application to local initiative petitions.

Under AS 29.26.100 - 29.26.190, municipal voters have the power to adopt a municipal
initiative that parallels the power ofstate voters with respect to a state initiative petition. The
role ofa legislator in representing the people he or she represents on public policy issues is
not limited to issues directly before state government. Legislators are expected to respond
to local issues as well. Furthermore, municipalities are established by state statute and their
powers and duties are governed by those statutes. Issues that affect one or more mu-
nicipalities arc likely to raise issues that will affect the state as a whole. Therefore, the
committee finds that a legislator or legislative employee may use state resources (including
paid stafftime) with respect to a municipal initiative petition to the same extent that state
resources may be used with respect to a State initiative petition.

1 Since you have not asked specifically about whether public members and staff of
the ethics committee may engage in activities supporting or opposing an initiative, this
opinion will not address whether AS 24.60.134(a)(1), prohibiting public members and staff
of the committee from participating in a political campaign, would apply to activities
concerning an initiative.

1 "or example, under AS 24.55.030(b), staff of the office of the ombudsman are
prohibited from joining, supporting, or otherwise participating in a partisan political
organization, faction, or activity. They are allowed to make political contributions and to

express private opinions.

AO 97-02 -2 -
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D. Action relating toan initiative petition is ?overnmental action for purposes of the
!gggsdar\ggse ethics code and, with certain excepfions, may be taken using governmental

The last part of your inquiry requires the committee to consider whether the ethics code
permits action in support of%r in opposition Lo) an initiative petition to be undertaken using
governmental resources —the space, supplies, and paid stafftime of the legislature. The
committee discussed this issue at some length before reaching a decision.

The committee has already found, under the conclusions of Part A of this opinion, that action
to support or oppose an initiative petition is related to duties of the legislature. Legislators
are frequently called on to comment on public issues, whether or not legislation has been
proposed relating to that issue, and to take stands on those issues. Similarly, legislators need
to hear from their constituents and others concerning public issues. In carrying out this
dialogue, a legislator may use state resources, including ?aid staff time, state facilities and
equipment, and reimbursement for travel expenses. Legislators may attend public functions
or direct staff to attend on their behalf to both gather and present information to the public
concerning the initiative, including the legislator's recommendation to support or oppose its
passage. Legislators may direct staff to research issues raised by die initiative, to prepare
draft legislation for possible introduction in the Legislature, and to prepare communications
concerning die initiative and die legislator's position on its adoption. A Iegislator may make
the results of research or bill drafting available to others, including individuals who are
supporting or opposing an initiative. Communications may take any form including
individual letters, mass mailings, brochures or handouts, and any other written or electronic
communication as well as personal appearances in the media and at events and gatherings,
including state fairs. While the information provided to the public at state expense may
include copies ofthe text ofthe initiative and the name and address of groups and individuals
supporting or opposing it, as discussed below, it is not appropriate to use state resources,
including Eaid staff time, state-paid transportion, and state facilities and equipment, to
circulate the official petitions (which are prepared and numbered by the Lieutenant
_Gpt\_/et[nor) for signature or to solicit contributions for the adoption or rejection of the
initiative.

There is a limit on the appropriate use of state resources to support or oppose an initiative.
In this respect, there is a distinction between activities that a legislator may appropriately
engage in and activities that are appropriate for an employee to engage in on government
time or that should take place in a legislative office or other state facilities.

Legislators serve for 24 hours a day, so restrictions on the use of state resources does not

apply to a legislator’s own time: it |s.€erlmissible for a legislator to gather signatures on an
initiative petition and to ask for contributions to a campaign related to the initiative so long

-3 - AO 97-02
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as that activity does not take place in a state facility.s At activities like state fairs, a booth
or other area rented by a legislator using the legislator's personal hinds or the unaccountahle
form of the office allowance account (on which the legislator has paid personal income
taxes) is not considered to be a state facility and could be used to gather petition signatures.
As explained in Part B of this opinion, legislative employees who were not on government
time could participate in gathering signatures there. However, ifthe rental fee was paid from
state funds or from an accountahle office allowance, then the space is treated as a state
facility and itwould be impermissible for either legislators or legislative employees, whether
paid or unpaid, to gather signatures on an initiative petition at that location.

In contrast to permitted activity of legislators, the committee finds that it is not appropriate
for legislative employees during working hours to raise money for the support of or op-
position to an initiative, to participate in the collection of signatures, or to prepare the actual
documents necessary for filing the initiative petition,

It is also not appropriate to use stale facilities or equipment in these activities unless the
general public has equal access to them for a similar purpose. In this regard, it is not ap-
propriate to offer an initiative petition for signature in legislative office space. Meetings of
petition organizers or signature gatherers may not be organized by legislative employees on
government time and may not be conducted in a state facility unless the facility is equally
available for such a purpose to the general ﬁublic. All of these prohibited activities are
focused on the election campaign relating to the initiative and are less directly related to the
discussion of policy issues raised by the initiative.

In reaching this decision, the committee is mindful that this result may place the resources
of state government on one side or the other of an initiative effort, which is, in many ways
the action of voters rather than an action of the legislature. However, initiatives are
sufficiently close to legislation as to be treated as a governmental action rather than a private
action by legislators and legislative employees who are involved in an initiative campaign
as parr of their legislative duties. The use of public facilities and resources in support of or
opposition to the initiative as described above and as limited by the restriction on initiative
campaign activities, is therefore a governmental use and is permitted under the ethics code.

Conclusion

For the reasons stated above and as described in more detail above, the committee finds that
a legislator or legislative employee may engage in action in support of or opposition to an
Initiative and may use govemmenTil resources, including paia staff time, to support or

3 Note that there are restrictions on the solicitation of gifts in AS 24.60.080. So long
as the contributions requested are in compliance with campaign financing laws and
regulations of the Alaska Public Offices Commission, the ethics code gift restrictions do not
apply- See AS 24.60.080(c).

AO 97-02 -4 -
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oppose an initiative. However, a legislative employee may not, on government time, engage
in fund raising or offer an initiative petition for signature and neither a legislator nor a
legislative employee may use legislative space to gather signatures on an initiative petition
or to solicit contributions in support of or opposition to an initiative.

Adopted by the Select Committee on Legislative Ethics on July 22, 1997. Senator Jim
Duncan abstained from voting on this opinion.

Members present and concurring in this opinion were:
Margie Mac Neille, Chair

Ed Granger

Shirley McCoy

Representative Con Bunde

Representative Kim Elton

Senator Drue Pearce

Members dissenting from this opinion were:
Joe Donahue

Members absent were:

Edith Vorderstrasse

TC:qglc
97-338.9lc
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Alaska State Legislature

Select Committee on
Legislative Ethics

March 24,1998
Advisory Opinion 98-02
RE: Use of legislative resources and staffrelating to a proposed constitutional amendment,

You are a legislator and therefore covered by the legislative ethics code. You have requested
an advisory opinion concerning facts and circumstances that Kou have related.  The
committee relics on these facts in answering your questions. Y ou have waived your right to
confidentiality under AS 24.60.160.

Statement of Facts

You have asked what activities a legislator or Iegislative_emplpxee may engage in to support
or oppose a proposed amendment to the state constitution without violating the legislative
code of ethics. You note that the constitution limits the ways that an amendment may be
adoFted. The people may not propose an amendment through the initiative process. Only
the legislature may pass aresolution proposing an amendmentwhich then must be approved
bz the voters. You dlStIﬂgUISh this process from the initiative process, in which voters are
able to both propose and enact legislation. You state that the success of a proposed
constitutional amendment depends on legislators informing the public and their constituents
about the merits of the proposed change.

Discussion

This committee recently considered whether the ethics code limited or prohibited Ie%islative
activity relating to the adoption of an initiative. Advisory Opinion 97-02, July 22, 1997. In
that opinion, we said

The committee has already found . . . that action to support or oppose an
initiative petition is related to duties of the legislature. Legislators are
frequently called on to comment on public issues, whether or not legislation
has been proposed relating to that issue, and to take stands on those issues.
Similarly, legislators need to hear from their constituents and others
concerning public issues. In carrying out this dialogue, a legislator may use
state resources, includin? paid stafftime, slate facilities and equipment, and
reimbursement for travel expenses. Legislators may attend public functions
or direct staffto attend on their behalf to both gather and present information
to the public concerning the initiative, including the legislator's

. ub
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recommendation to support or ogpo_se its passage, Legislators may direct
staffto research issues raised by the initiative, to prepare draft legislation for
possible introduction in the Legislature, and to prepare communications
concerning the initiative and the legislator’s position on its adoption. A
legislator tt-y make the results ofrcscarch or bill drafting available to others,
including individuals who are supporting or opposing an initiative,
Communications may take any form includin% individual letters, mass
mailings, brochures or handouts, and any other written or electronic
communication as well as personal ae\?e_arances_ in the media and at events
and gatherings, including state fairs. While the information provided to the
public at state expense may include copies of the text ofthe initiative and the
name and address of groups and individuals supporting or opposing it, as
discussed below, it is not appropriate to use state resources, including paid
staff time, state-paid transportation, and state facilities and equipment, to
circulate the official petitions... or to solicit contributions for the adoption

or rejection of the initiative.

There is a limit on the appropriate use of state resources to support or oppose
an initiative. In this respect, there is a distinction between activities that a
legislator may appropriately engage in and activities that are apEropriate for
an employee to engage in on government time or that should take place in a
legislative office or other state facilities.

Legislators serve for 24 hours a day, so restrictions on the use of state
resources do not apply to a legislator's own time: it is permissible for a
legislator to gather signatures on an initiative petition and to ask for
contributions to a campaign related to the initiative so long as that activity
does not take place in a state facility. At activities like state fairs, a booth or
other area rented by a legislator using the legislator’s personal funds or the
unaccountable form of the office allowance account (on which the legislator
has paid personal income taxes) is not considered to be a state facility. ...
However, if the rental fee was paid from state funds or from an accountable
office allowance, then the space Is treated as a state facility

In contrast to permitted activity of legislators, the committee finds that it is
not appropriate for legislative employees during working hours to raise
money for the support of or opposition to an initiative, to participate in the
collection of signatures, or to prepare the actual documents necessary for

filing the initiative petition.

It is also not appropriate to use state facilities or equipment in these activities
unless the general public has equal access to them for a similar purpose....
Meetings ofpetition organizers or signature gatherers may not be organized
by legislative employees on government time and may not be conducted in
a slate facility unless the facility is equally available for such a purpose to tire

-2 -
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general public. All ofthese prohibited activities are focused on the election
campaign relating to the initiative and are less directly related to the
discussion ofpolicy issues raised by the initiative.

In reaching this decision, the committee is mindful that this result may place
the resources of state government on one side or the other of an initiative
effort, which is, in many ways the action of voters rather than an action of the
legislature. However, initiatives are sufficiently close to legislation as to be
treated as a governmental action rather than a private action.... The use of
public facilities and resources in support of or opposition to the initiative as
described above and as limited by the restriction on initiative campaign
activities, is therefore a governmental use and is permitted under the ethics

code.

LL, pages 3-4 (footnote omitted). There is a difference between the process of amending the
state constitution and the process ofenacting laws. UnderArticle X111, sec. 1, the legislature
may not act alone to amend the state constitution: the proposed amendment must be ratified
by vote ofthe people. In contrast, under the provisions of Article 11, the legislature can enact
laws without the involvement of any other entity, although the governor does have an
opportunity to veto a measure ifhe or she wishes to do so, and under Article XI, the people
acting alone may initiate a law, so long as the legislature does not enact similar legislation,

The role of the voters in the context of a proposed amendment to the constitution is thus
different from their role in voting on an initiative: in the former, they serve as a partner of
the legislature. In the latter, they are a substitute for the legislature. However, in either case,
the issues involved are public issues, the expectations that the public has about leadership
from legislators on issues that confront the state is similar, and the committee believes that
the appropriate use of state staff time and resources is tire same: state resources may be used
for presenting information and urging support or opposition to a proposed constitutional
amendment but may not be used to solicit, accept, or receive campaign funds relating to the
Froposed amendment. However, a Iegi!slator may solicit contributions so long as the
egislator does not use staff time or public resources, including legislative office space, to

do so.

The committee cautions that this opinion does not address whether a use of legislative
resources might constitute an expenditure or contribution for purposes of the election
campaign finance laws. Legislators and legislative employees who are planning to engage
in activity in support ofor opposition to a proposed constitutional amendment should consult
with the Alaska Public Offices Commission (APOC) to determine their obli?ations, ifany,
under AS 15.13. In particular, legislators and Icgis" live employees should be aware of
AS 15.13.145(h), which provides that moneY held by . state or a state agency may only be
used to influence the outcome of an election concerning a proposed constitutional
amendment if the money was slpecifically appropriated for that purpose. It is the obligation
of APOC to interpret and apply this provision. The ethics committee cannot offer advice
about what activity might be permitted under it and what activity would be prohibited by it.

_3.- AO 98-02
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Conclusion

For the reasons stated above and as described in more detajffabove, the committee finds that
tinder the legislative ethics code a legislator or legislative employee may engage in activity
in support ofor opposition to aJ)_ropose_d amendment to the state constitution and may use
governmental resources, including paid staff time, to support or o‘opose the proposed
amendment. However, state facilities may not be used by legislators or legislative
employees for activities related to contributions and a legislative employee may not, on
government time, solicit, accept, or receive contributions In support of or opposition to a
i)ro_posed constitutional amendment.  Further, the committee encourages a legislator or
egislative employee who is considering activity to support or oppose a constitutional
amendment to request advice from APOC on the application ofcampaign finance laws to the
use of legislative resources.

Adopted by the Select Committee on Legislative Ethics on March 24,1998.
Members present and concurring in this opinion were:

Shirley McCoy, committee chair
Senator Jim Duncan

Senator Drue Pearce
Representative Con Bunde
Representative Kim Elton

Dennis Cook, public member
Joseph P. Donahug, public member
Ed Granger, public member

Members absent were:
Edith Vorderstrasse, public member
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MEMORANDUM

DATE: February 28,2000
TO:  John Walsh
FROM: Saul R. Friedman

RE:  RESPONSES TO _PUESTIONS POSED BY THE
HITID COMMITTEE STAFF

Overview

Chapter 9 of the Bankruptcy Code, 11U.S.C. §§ 901-46 (1982), allows a municipalit¥ to
seek a restructuring of its debt under the jurisdiction of the bankruptcy court. The
provisions governing municipal bankruptcy represent a balance between competing
constitutional considerations. Because the United States Constitution prohibits states
from impairing the contractual rights of creditors, and requires unifonnity in bankruptcy
laws, only federal legislation may_yelieve a municipality of its obligations without the
consent of the affected creditors. SEEUS Const., art. I, 88 s, 10. However, because the
Iexe_r(,iise_z of fedelr)al cor%%_ro_l 0\|/er municipalities implicates the _Tenbth ﬁmfenddmelnt, the
egislation must be “sufficiently narrow in scpe to avo U the federal courts
on the sovereign power of the states.” E%ﬂ’d% HL,133 BR. 221,
224 (Bankr, N.D. Cal. 1991)(reviewiug school district’s Chapter 9 petition where district
owed approximately $9 million to each of three creditors.)

Chapter 9 strikes such a balance “by providing the debtor with an array of bankruptcy
powers to enable it to achieve financial rehabilitation with very few, if any,
0 resgondlng limitations and duties of the type to which a Chapter 11 debtor is subject.”

at 224, 11 U.S.C. §904 imposes restrictions on the bankruptcy coiut’s control over a
municipal debtor. That section provides:

Notwithstanding any power of the court, unless the debtor consents
or the plan so provides, the court may not, by any stay, order, or
decree, in the case or otherwise, interfere with—

(1) any of the political or governmental powers of the
debtor;

(2) any ofthe property orrevenues of the debtor; or
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(3) the debtor’s use or enjoyment of any income-producing
property.

In short, as die legislative history ofthe Bankruptcy Actexplains, ‘Therefore, the primary
purpose of Chapter 9 is to allow the municipal unit to continue operating while it adjusts
or refinances its creditor claims.” H.R. Rep. No. 95-595 at 263 (1978), NL978
U.S.C.C.AAN. 5787, 6221.

Qestiot Wy BitreesityioAlaennaaitessohEakyto?

Answer: The purpose of Chapter 9 relates to the burden of debt service on the
municipality. The burden ofa debt service that cannot be paid bK the revenues generated
br the municipality affects the residents of that municipality in the same way as it would
affect a debt-ridden individual: It saps initiative, and depresses money-generating
activity. The residents of a city will ceose to pa% taxes §_or seek tax cap legislation) if
rates are too high and the residents get none of the benefit of the higher taxes because
those funds do not result in better municipal services. A downward spiral can result.
Bankruptcy is premised on the idea that the debtor will become more productive if freed

from tbe hurden of debt.

9% X%wey etedBEtn odietitsmuyezat/onoEites if

Answer: The 1994 Bankruptcy Reform Act re%uires that municipalities be specifically
authorized by state law to seek the protections of Chapter 9. Prior to those amendments,
there is absolutely no evidence tliat municipalities had difficulty authorizing or selling
bonds. Now that a majority of states have provided the specific authorization required by
the 1994 Bankruptcy Reform Act, there is no evidence that those municipalities have
experienced any such negative affects on bond ratings/bonding capacity.

Bond ratings are essentiallﬁ based upon tire overall financial strength of a municipality
considering, among other things, its tax base, infrastructure, population projections, etc.
Bond ratings are premised on the beliefthat a municipality will not need to seek Chapter
9 protection. We do not believe that bond ratings are affected by the fact that Chapter 9
may be available as a remedy in the event ofinsolvency ofthe municipality.

In fact, a review of two resource documents (attached) which discuss municipal bond
ratings, indicates that the mere authority to file Chapter 9 is nor even an issue. It is not

even discussed.

%&WW%W 0

Answer: We do not believe that the power to file negatively impacts bond ratings.
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Answer: Alaska Statute 09.30.040 Br_ovides that a creditor may not execute a judgment
against a “borough, city, or other public corﬁoratm_n.” Instead, the creditor is required to
present thegu_dgment within ten years to the entity’s authorized treasur% officer, after
which the officer “shall draw an order on the treasurer for the amount of the judgment in
favor of the party for whom thegudgme_nt was glven[.]" AS 09.30.040(2) (emphasis
added). Additionally, AS 09.40.0 Ogrowdes that “[a].Il property in the state not exempt
from execution may be attached.” AS 09,38.015 sets forth property that is exempt from
attachment. Subsection EC) exempts all “[property of the state, a municipality, and of the
Alaska Municipal Bond Bank Authority or another state public corporation.”

Therefore, the fact that municipal property is exempt does not alter the fact that a
judgment is to be paid out of the municipality’s treasury._ The Bankruptcy Act protects a
municipality from having to pay ajudgment when the fluids in its treasury are insufficient
to pay existing debts, or to continue essential municipal services, etc.

Answer: Chapter 9 is essentially a last resort. As indicated in the overview above, the
W_rpose of the municipal bankruptcy laws is to allow the municipality a fresh start.

ithout Chapter 9 protection, a municipality would be mired in m;olvencg. Insolvency
would have a greater detrimental impact on the municipality’s ahility to obtain goods or
services, than the fact that the municipality has the authority to file for bankruptcy if it

gver bgcomes necessary. ifa - m
Lty LA
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Answer: The better policy for Alaska’s munici‘oalities is to have the municipal
government continue in existence. Itis the municipal government that provides essential
services to the residents such as police and fire protection. The better public policy is for
the municipality to survive its insolvency, and continue in existence.

Answer: As set forth in the overview above, the United States Constitution prohibits
states from impairing the conn-actual rights of creditors. In other words, there is no
corresponding bankruptcy jurisdiction in the state courts.
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Answer: As set forth in the prior answer, there is no state courtjurisdiction which allows
the Chapter 9 remedies to be available in state court. The primary advantages of a
Chapter 9 proceedinq reflect the bankruptcy coun’s ability to develop "an equitable
composition of the claims and rights of all classes of creditori ﬂhich 0,.state court
proceeding or receivership has constitutional authority to affect.” 24 BR.

e

Answer: No. Such a requirement, if legal, would interfere with the jurisdiction of the
bankruptcy court. Eligibility for Chapter 9 reliefis only available if the municipality “is
insolvent,” “desires to effect a plan to adjust. . . debts,” “has obtained the agreement of
creditors holding at least a majority in amount of the claims of each class that such entity
intends to impair under a plan ..~ “has negotiated in good faith with creditors and has
failed to obtain the agreement of creditors holding at least a majority in amount of the
claims of each class ., “is unable to negotiate with creditors because such negotiation
is impractical,” or “reasonably believes that asge@dltor may attempt to obtain a transfer
that is avoidahle” under the bankruptcy laws. 11 U.S.C. § 109(c),

Furthermore, even though the heart of Chapter 9 is the plan for the adjustment of the
municipality’s debts, the bankruptcy court is required to determine that the plan is in the
“best interest of creditors and is feasible.” 11 U.S.C. § 943(h)(7). A proper balance has

heen struck.

b
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Subject: Bonds - Moody Bond Ratings

Sea% esne Last-Revised: 7 Nov 1995 Contribured-By: Bill Rini (bill at moneypages.com)

rndex Moody's Bond Ratings axe intended to characterize the risk ofholdrng a_bond.
~previous These ratrngs or risk"assessments, in part determine the interest that an issuer
A ot oyt mustRAag to”attract purchasers to the bonds. All information herein was obtained
,COMPIELE tEX from Moody’s Bond Record.
6 rows®
.the bookshelf Aaa
Join Bondswhrch are ratedAaaarejudged to beofthebestqualrty They clarr}/
.the email list t esmallestde ree of investment risk and are eneralyreferred t0 as t
Surf % Interesp ments re rotected Ya e or an exceptionally
invest links sta emar |nand rrncrpa IS ecure le the arrous protective
About elements are [ erytoc ange such changes as can evrsualrzed are most
oo A unlikely to impair'the fundamentally strong position of such Issues.
.whatis it? a

R didanoe Bonds which are rated Aa arejnudged to be ofhrdh quality by all standards.
To eth erwrtht e Aaa group ycomPrrsew at are generally known as
g gra ebonds Theyare rated Iowe than the best bonds because
m ?rnso protection, eynot £ as argeasrnAaa seeurrtre o
qucuatronofprotectrve lements may be of ?reateramprtu e or there
may be other elements present winch make tire long-term risk appear
somewhat larger than the Aaa securities.

Bonds which are rated A possess many fayorable investment attributes and
areconsrdered as upper-medium- 8rad obligations. Factors giving securrty
top rrncrp% aqnd Interest are consB fred adequate, but elements may be
present ich suggest a susceptibility to Impairment some, time in"the

future.
Baa _

Bonds which are rated Baa are considered as meditim- g rade obligations
le., they arenertherhrgh protected not poorly securéd). Interest
ayments and principal se urrt appear adequate for the present but certain
proteetrveelementsma}( e lac mg ormay be characteristically unreliable
over any great length ot time. Such bonds’lack outstanding investment
characteristics and’in fact have speculative characteristics as well.

Bonds which are rated Ba arejudqed to have speculative elements; their
future cannot he consrdered as well assured Often the rotectron of

interest and pringipal pa mentsm moderate, and_thereby not
wewsafe ua[rderfd)urrﬁ y% hd ngbadytrmﬁs overt%efbture /
Uncertal tyofposrtronc aracterizes bonds In this class.

Bonds which are rated B generally Iack characterrstrcs ofthe desrrable

Investment, Astsuranceofrnterestan rrncre n]enso
marntenance ofother terms of the contract over any long period oftime

may be small

Ba

Caa
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eremP/ eplesente ments ot danger With respect
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AR e I s e
c sh rtcomings.
n sw ch are rat dCare the lowest rated clrss ofbonds, and i |s?ues S0
ar e émvmg extremely DOOI prospects of ever attaining
any rea mves ent stan
This article is copyright 1995 by Bill Rini.
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How Safe Are Municipal Bonds?
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CREDH RATINGS

CREDIT RISK MOODY'S STANDARD i&POOR'S FITCH

PRIME Aaa AAA AAA
EXCELLENT As AA AA
UPPER MEDIUM A A A
LOWER MEDIUM Baa BBB BBB
SPECULATIVE Ba BB BB
VERY SPECULATIVE B. Caa B.CCC.CC B, CCC, CC, C
DEFAULT Ca,c D DDD, DD. D

Credit ratlp howev|1_ar shouldp R e the sole hasi “;anl)(

IV stmen ? or examR eratlnﬁ]s dono fle &cco nt

mar? rens] dﬁ [e purchas gbons lﬂwerra r}% al

your financial advisor or broker Yo make sure they're suited for you.

Tax-exempt municipal bonds offer you the chance to maximize your
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T0: Rep. Pete Kott

Chair, House Judiciary Committee
FROM: Rep. Andrew Halcro
RE: HB 233 - Municipal Bankruptcy
DATE: February 29, 2000

1 Wy siressayiaoAEannaais thiEakypo?
Smaller communities are often in tenuous financial situations. Some have strong city
manger forms of government and mismanagement, intentional or not, could create a situation

where a community may have to file for protection in bankruptcy court to prevent creditors from
cherry picking assets.

el tedB bty RS ftimer

Bonding agencies are generally more willing to issue bonds for communities that have
the power to reorganize under Chapter 9 of the Federal Bankruptcy Code. Bankruptcy protection

contemplates the taxing capability, both statutory and practically, of a community.
Reorganization only occurs when a local government cannot further tax its residents based on

state law or because of the effect on the local economy. Bonds are usually general obligation
bonds in local communities. As such, bankruptcy protects the bonding authority's ability to
recover on the general tax obligation associated with the bond issuance.

Bond ratings will not be negatively affected. A local government cannot seek bankruptcy
protection without passage of HB 233. As such, no prohibition would be necessary to prevent

seeking bankruptcy protection, without the specific authority contemplated in HB 233, no local
government can seek protection under Chapter 9.

4 %W&m b paneis’poaty, Btsaag
No, the law creates a stalemate where a local government would not be able to get out

from under its debts. The debts would never be reorganized resulting in an ongoing bad debt for
a creditor, and an ongoing obligation for the borrower and no way to resolve the matter.

Memo to Rep. Kott I
HB 233 Questions

E-Mail: Representative_Aiiclrew_Halcro@Icgis.slalc.ak.us
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It is good public policy to allow local governments to seek reorganization in bankruptcy.
It should only be utilized as a last resort, when increasing taxes, cutting other expenses, or
liquidating assets is not an option. The bankruptcy code assures these requirements be met by a
local government before they approve a bankruptcy reorganization.

The ability for a local government to obtain credit is a similar criterion to that of an
individual or corporation. The credit is based on income, obligations, and history of payment.
Most other states allow for municipal bankruptcy. There has not been any reduction in ability

for them to obtain credit.

daby 1B 3 [0 ; : in:% A
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The question presumes the two laws work in a mutually exclusive manner. They do not.
To dissolve under state law, a local government must make payment in full. To reorganize under
chapter 9, the court only will require a creditor to take a discounted payment if one of four things
happen: 1) Agreement of creditors, 2) Negotiated in good faith but failed to obtain consent of
creditors, 3) Nggotiations are impracticable, and 4) Preventing creditors from obtaining
preferences. Collier on Bankruptcy, pp 109-32, 109-33 (rev. ed.1998).)

R

Article 1, section & of the United States Constitution provides:

The Congress shall have the power... to establish ... uniform laws on the subject of
bankruptcies throughout the United States;

In implementing this section of the United States Constitution, the Congress has granted
exclusive bankruptcy jurisdiction to the federal bankruptcy courts. State courts cannot discharge,
order the reorganization, or delay payment of debts for reorganization. State courts only have
the ability to determine if a debt exists, and then enforce payment of the debt. Additionally,
many creditors for local governments will not be incorporated in Alaska. As such, even if
federal law did not create exclusive jurisdiction in the tederal bankruptcy courts, the creditors
would likely be entitled to diversity jurisdiction in federal courts anyway.

Memo to Rep. Kott 2
HB 233 Questions



The problem with utilizing the Alaska court system is that its rules do not require all
creditors be notified of an action; as is the case in federal bankruptcy court. A creditor with a
lower priority could seek recovery in Superior Court and other creditors might not be made
aware of the action. Federal bankruptcy court provides for notification of all creditors.

The framers of the United States Constitution contemplated a simple system of
bankruptcy that would prevent multiple actions over assets in different courts throughout the
nation for one debtor. The bankruptcy court resolves this problem by establishing jurisdiction in
the federal bankruptcy court for the district in which the debtor resides.

The question is moot. Federal law does not permit Alaska to make that requirement. The
bankruptcy court has exclusive jurisdiction to make that decision. Alaska only has the ability to
determine if a local government can take advantage of Chapter 9, not to determine how it takes

advantage of that protection.

Memo to Rep. Kott
HB 233 Questions



From: David H. Bundy.
Bundy & Christianson

Re: Proposed HB 233 (Municipal Bankruptcy)
Date; February 18,2000

House Bjll 2%3, Introduced 5/12/99, authorizggra%municipe%l
h

etitjon. Bankruptcy.relief tor municipalities 1s granted under Chapter 90 _
%%ctlon 09 r%c) of di .Bankrul%cyuc de m\” es, among other t |n%s that to be eligible un%
ecificall Pg

ity to file abankrupt
trie Bankruptcy Cg(%
y

apter 9 amynicipality mustbe s authorized, In Its capacity as a munjcipality. or b
namg tobea ebtoPuncYersuch cha;?terby Stgte law.” A aska{aw oes%lotcurrently contain this
specific authorization,

, Chapter9bagkr tcdlgqune ddﬁerent from bankruptcy for an |rld|V|duaI or a
business (Chapters 7,11, and 13). Under 11 and 13, the court can require a particular percentage
?_f assets (?ndlor Income to be pﬂd to creditors, In Cha;t)ter {, the debtor’s non_-?xem t ropegy{ 1S
lquiciated for creditors. In all three cases the Bankruptcy Court has substantial authority and the
Debtor either loses control, or might lose control, ofits economic life. Chapter 9 on the other hand
does not give the court the power to liquidate the debtor’s assets or manage its income, as th

. ( | . as the
W%nlupa functions cannot be |mP_a|red, Chapter 9 1s geagne({ to Prowde_ a forum In which the
ebtor and 1fs creditors can negotiate; It prevents creditor’ collection actions while the case 1s

Pendm , whhch louts ressure (fn creditors to negotiate. In add||_t|on, It allows the bankruptc CO_lgt
0 confirm (tnat Is approve) a plan tor payment thiat a municipality proposes which does not Jrov,l e
rfr%nﬁgllp Eﬂ%ment of creditors. But the' court cannot impose & payment plan on an unwilling

. Without%bankruptcy fiIin%, municigalities are protected by AS 09.30.040 which
prohibits exgcutions on the property o borougns and citles, but fequires thegoveming body to pay
judgments. The statute does not say what happens if payment is not made.

Questions that come up in connection with HB 233 includg;

1L Whyisitnecessary for Alaska municipalities to file bankruptcy?

2. What could be the effect on bond ratings/bonding capacity ofmunicipalities
I this power were given?

H:\2314\memo.002.wpd
Page 1



|t the power to file might negatively impact bond ratings, should the power
to file be expressly prohibited instead?

| state law already prohibits execution on local governments’ property, is
this enough protection from creditors?

1S it good public policy to permit a local government to file bankruptcy. in
order to delay its creditors or negotiate discounts from them? What might
this dodt%the ability of other local governments to obtain goods or services
on credit’

Under Alaska law, if a municipal government wants to dissolve, it must

Browde for payment ofits creditors under AS 29,06.470 %a). Under Chapter
 however, the bank_rup_tq( court can confirm apian which does not provide

payment in full. Which is the better policy for Alaska’s municipalities?

The Bflnkrulptcy Court for Alaska [s Part of the federal court system and
a E)ea s o Up fothe Court of Appeals for the Ninth Circuitin San Francaaco.
Ig tgdo dpjfllca/ LorAIfas(ratP ermit its municipal governments to adjust
their debts throdgn the feaeral court system?

The siate Superior Court, as a court of general jurisdiction, may have the
powertorequirea munlmpallta/to sell non-productive assets surplus to public
needs, The Alaska Supreme Court reviews Superior Court orders by appeal
or petition for review. Is 1t better to require Alaska’s local govermnments to
work outpayment plans through the state cqurt system so local judges,
subject toretention elections, will have authority?

|f Alaska municipalities are aughorized to file bankruptcy, shquld they be
Fgﬂg*geﬁ to pay [%elr debts in #uﬁ over time as a con%n%n oflﬂ)anLrLﬁgtcy

H:\2314\mera0.002.wpd
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HB 233

SPONSOR STATEMENT

In 1994, the United States Congress changed the bankruptcy code to
require states to give local governments specific authority to seek protection in the
bankruptcy courts.  Most states have granted their local governments this
authority. Alaska has not. HB 233 would allow local governments in Alaska to

seek bankruptcy protection.

Smaller communities are often in a tenuous financial condition, often only
meeting expenses on a month-to-month basis. Should a financial situation arise
where a community would not be able to meet its obligations because of an
unexpected natural disaster or tort liability, that community's assets could be
placed at risk. HB 233 would allow a local government to seek protection in
bankruptcy court allowing them to reorganize their debts and protect public
assets.

E-Mail: Reprcseninlivi. Andrew,llalcro@legis.slaic.ak.us
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FISC AL N O TE

STATE OF ALASKA HILL NO. HB 233 (CRA)

20(1(1 LEGISLATIVE SESSION

%\/ision Dale/Time (Note il correction) Bep}é AflfJected DCED
itle

An Act granting authority to each municipality or other golltlcal Component

Sponsor House Community & Regional Affairs Committee

Requester ~ HOUSE Judiciary Committee Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001  FY 2002 FY2003 FY2004 FY2005 FY2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Recelpts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (specify type)
TOTAL

0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time 0 0 0 0 0 0

Part-time

Temporary

ANALYSIS:  (Attach a separate page il necessary)

This Ieglslatlon would bring Alaska in line with changed federal bankruptcy law as applied to
municipalities. It would have no fiscal impact on this department.

Prepared by  Pat Poland. Director Phone 269-4580
Division Municipal and Regional Assistance Division

Approved by Commissioner Deborah B. Sedwick s Date  02/15/00
Agency Department ot Community and Economl*Developmer>y

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
Page 1__ oOf 1

(Rev 10/80) SOOQInloimnis/OMD



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99001-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
January 24,2000
SUBJECT: Municipal bankruptcy (HB 233)
T0: Representative Andrew Halcro
Attn: Jonathan H. Lack
FROM: Tamara Brandt Cook
Director L

You ask whether HB 233 currently applies to regional educational attendance areas. The bill
applies only to municipalities, which includes cities, boroughs and unified municipalities.
(See AS 01.10.060(4) and AS 29.71.800(13))

You also ask whether federal bankruptcy law could apply to an REAA and whether the state
would have to authorize that application. The word "municipality" is defined broadly in
federal law to include a "political subdivision or public agency or instrumentality ofa State "
(11 U.S.C. 101(40)) Under 11 U.S.C. 109(c)(2), a municipality may be a debtor undei
chapter 9 only if it "Is specifically authorized, in its capacity as a municipality or by name,
to he a debtor under such chapter by State law, or by a governmental officer or organization
empowered by State law to authorize such entity to be a debtor under such chapter."

Consequently, ifit is the intent of the legislature to include REAAS within the coverage of
chapter 9 of the federal bankruptcy law, HB 233 would have to be amended to include
REAAs. Alternatively, if it is the intent of the legislature to include all state political
subdivisions and instrumentalities, including REAAs and municipalities, the amendment
could be worded broadly. Please let me know if you would like changes made to HB 233

to address this or other issues.

TBC:jdr
00-030.jdr



January 26, 2000

Jonathan Lack

% Rep. Andrew Halcro

State Capitol Building, Rm 418
Juneau, Alaska 99801

Dear Mr. Lack:

U.S. Department oflJustice

Cieofteliteees Tiesee
605 West 4thAvenue, Suite 258
Anchorage, Alaska 99501

(907) 271-2600
FAX (907) 271-2610

You requested in your email a copy of Title 11 USC Section 109 relating to Municipal bankruptcy,
that is being considered by the legislature. The highlighted copy of Coliier on Bankruptcy is
attached for your reference. Ifyou have any questions or would like to see other resources, please
let me know and | will provide whatever assistance that | can.

Very truly yours,

JAN SAMUEL OSTROVSKY
UNITED STATES TRUSTEE

~ (

I. A [ J
Barbara L. Franklin
Assistant United States Trustee

Enc.

Cc: Jan Ostrovsky
ss/ blf



Chapter 109

Who May Be a Debtor

BANKRUPTCY CODE, Section 109
(11 USC. §109)

§ 109. Who may he a debtor.

fa) Notwithstanding any ofher provision of this section, only a person
thet resides or has a damicile, a place of business, or property in the United
States, or a mnicipality, may be a debtor under this title.

(A person may be a debtor under chepter 7 of this titke only i1f such
person s not—

@ a railred;

(2 a domestic insurance company, bank, savings bank, cooperative
hank, savings and loan association, building and loan association, home —
stead association, a small business investment company licensed by the
Small Business Adninistration under subsection (©) or (d) of section 301
of the Small Business Investment Act of 1958, aredit union, or indstrial
bank or similar institution which san insured bank as defiined in section
3(h) of the Federal Deposit Insurance Act; or

(3 aforeign insurance company, bank, savings bank, cooperative bank,
savings and loan association, building and loen association, homestead
association, ot aadit union, engaged in such business in the United States.
© An ettity may he a debtor under chapter 9 »f this titke ifand only

if such entity-

fl) is a municipality;

@ B gecifically athorized, in its capecity as a municipality or by
name, o be a debtor under such chapter by State law, or by a governmen—
1l officer or organization empowered by State law to authorize such entity
0 be a debtor under such depter; _

(Mt Rt Ao, Ic! 106-1 (Relielagt RAPY)



m

CfWJ.IER ON BANKRUPTCY 100-2

©® b isohet;

@ desires 1o effect a plan to adjust daots; and

(®) (A) has obtained the agreement of creditors holding at lesst a
majority in amount of the claims of each class tret such entity intends
1o impair under a plan n a case under such depter;

(R) has negotiiated ingood faith with creditors and has failed toobtain
the agreement of creditors holding at lesst a mjority inamount of the
claims of each class thet such entity intends t impair under a plan
in a case under such chapter;

(©) B unable to negotiate with creditors because such negotiation
is Inpracticeble; or

(D) reasonably believes that a creditor may attempt to dotain a
trasfer tret i avoidable under section 547 of this title.

@ Only aperson thet may be a debtor under chapter 7 of this titke, except
a stockbroker or a commodity broker, and a railrced may be a debtor under
chapter 11 of this titke.

© Only an individial with regular income that owes, on the date of the

filirg of the petition, noncontingent, liquidated, unsecured debts of less than
$269,250" and noncontingent, liquidated, secured debts of less than
$807,750" ,or an individial with regular income and such individual™s
spouse, except a stockbroker or a commodity broker, thet owe, on the date
of the filing of the petation, noncontingent, liquickted, unsecured debts thet
aggregate less than $269,250* and noncontingont, licuidated, secured debts
of less than $807,750" may be a debtor under chapter 13 of this tite.

(0 Only a family farmer with regular annual income may be a debtor
under chapter 12 of this title.

*[1;(/. NetC. Pursuant to 1l U.S.C. 5 104(b), this dollar amount became effective for case., filed

in or after April |, 1098. For cases commenced prior to April |, 1998, the dollar amount is
250.000.]

*x ff|”. NntC: Pursuant to 11 U.S.C. § 104(b), this dollar amount hccaine effective for cases filed
m or after April |, 1998. For cases commenced prior to April |I. 1098, the dollar amount is
750.000.1

* |Fﬂ Mr/e.'Pursunnt to 11 II.S.C.tj 104(b), this dollar amount became effective for cases filed
hi or after April 1. 1998 Por cases commenced prior to April I, 1998, the dollar amo ml is
250.000. |

i \fld NOte: Pursuant to 11 U.S.C. § 104(b), this dollar amount became effective for cases Piled
in or after April 1. 1998. Por cases commenced prior to April |I. 1998. die dollar amount is
750.000.1

Vit A . ) RiAH-1* Fattiv

109-3 3VIIO MAY HP. A DEBTOR

(©) Notwithstanding any ather provision of this section, no individual or
fanily farmer may be a debtor under this titke who has been a debtor in
a case pending under this titke at any lime in the preceding IR0 days I

(D the case was dismissed by the court forvilul failure of the debtor
10 abide by orders of the court, or to appear before the court in proper
prosecution of the case; or

(2 the debtor requested and obtained the voluntary dismissal of the
case following the fillirg of a request for relief from the automatic stay
provided by section 362 of this tite.

Synopsis

4 109.01,  Overview of Section 109
fl]—Purpose nnd Structure of Section 109
[2]—Section 109 Not Jurisdictional

D 109.02.  Basic Criteria for Eligibility; § 109(a)

[L]—"Persons” That May Be Debtors Under Chapter 7
faj—Eligibility of Corporations to Be Debtors
[b]—Eligibility of Partnerships to Be Debtors
[c]—Eligibility of Farmers to Be Debtors
[d|—Eligibility of Minors nr Incompetent Persons to Be

Debtors
[2]—Domicile or Residence
[3]—Place of Business nr Property in the United States

f 109.03.  Who May Be a Debtor Under Chapter 7
1]—Type or Entity That May Be a Debtor Under Chapter 7
[2]—Insolvency Not Required for Chapter 7 Eligibility
[3]—Exclusions from Chapter 7 Eligibility
[a]—The Exclusion of Small Business Investment

Companies
fo]—The Exclusion of Debtors Engaged in the Business of
Insurance and Banking
H 109.04.  Who May Be a Debtor Under Chapter 9
[1]—Statutory Criteria for Chapter 9 Eligibility; § 109(e)
[2]—Burden of Proving Eligibility for Chapter 9 Relief
[3]—Eligibility Requirements for Chapter 9 Relief
[a]—The Debtor Must Be a “Municipality" to Be Eligible
Under Chapter 9 L
(VoW ROFA (i Il IRHH M* o
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fi|l—Polilicnl Subdivisions
[i]—Public Agency or Inslninicninlity
fili]—Inslrumenlalily of n Slate
[n]—The Specific Authorization Requirement for Chapter 9
Eligibility
[c]—The Insolvency Requirement Tor Chapter 9 Eligibility
fi|l—Insolvency for Chapter 9 Eligibility Purposes Is
Determined as of Petition Date
fi)—The Chapter 9 Insolvency Standard of Not
Generally Paying Debts as They Rccomc Due
[iii]—The Chapter 9 Insolvency Standard of Rcing
Unable to Pay Debts as They lccome Due
fd]—The “Desire to Effect a Plan" Requirement for
Chapter 9 Eligibility
[0]—The Creditor Negotiation Requirement for Chapter 9
Eligibility
fil—Alternative HI: Agreement of Creditors
Obtained
fii]—Alternative il 2. Negotiated in Good Faith but
Failed to Obtain Consent of Creditors
[iii]—Alternative H3: Negotiations Are Impracticable
(ivj—Alternative ii 4: Preventing Creditors front
Obtaining Preferences

109.05.  Who May Re n Debtor Under Chapter Il

fl]—Individual Not Engaged in Business May Re Chapter Il
Debtor

[2]—Stockbroker nr Commodify Broker May Not Re Chapter Il
Debtor

[31—Railroad May Re Chapter 11 Debtor

109.06.  Who Mny Re a Debtor Under Chapter 13

[L1—Requirement That the Chapter 13 Debtor lie an Individual
with Regular Income
[21—De=)thimitations Applicable to Eligibility for Chapter 13
Relie
[a]—Dollar Amounts of Chapter 13 Debt Limitations
[bl—0nly Noncontingent Debts Counted Toward Chapter
13 Limitations
fc]—Only Liquidated Debts Counted Toward Chapter 13
Limitations

ihrw Bemitr A Co. lie.) IRAM— 12MI  PutiJIOI
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fd]—Treatment of Secured Debts in Application of Chapter
13 Limitations
[3]—Method of Determining Eligibility to He a Chapter 13
Debtor
[41—Debts of Spouses in Application of Chapter 13 Limitations
J 109.07. Who May Be a Debtor Under Chapter 12
T 109,08.  Prior Dismissal Mny Make Debtor Ineligible
[1]—Relationship with Section 349

M 109.LIL  History of Section 109

T 109.01. Overview of Section 109.

[1]— Purpose and Structure of Section 109.

Section 109 defines the eligibility requirements to become a dcbior
under (he Bankruptcy Code.l It establishes who may benefit from ihc
Code s provisions by designating "Who may be a debtor.” In ligt of the
fundamental purpose of the bankruptcy laws, # is not surprising to fird
that section 109 ks written lo make bankruptcy relief widely accessible
under various chapters of the Code. Exceptions lo Ihc availability ol the
remedies provided in title 11 arc limited and carefully delineated.

Section 109 may be divided into three basic segments. The first is
subsection (@), which establishes the criteria that must he met for a person
1o be eligible for any relief under titde 11

The second segment s made up of subsections (b) through (0. which
designate Ihc qualifications for “debtor” status under chapter 7 (liquida—
tion), chapter 9 (nunicipalities), chapter Il (reorganization), chapter 13
(individuals with regular income), and chapter 12 (family farmers with
regular annual income).2 Each of these chapters limits availability of relief

1 109.0L.

1The debtor e_Ii?ibiIity criteria need not he met in an ancillary proceeding under .section 301
See 1.304.02(3) intra.

2 The Ban rugg%v Judges, United States Trustees, and Family Farmer Bankruptcy Act of 1986
SPub. L. No. 99- (1986%), which added chapter 12 to the Bankruptcy Code, also amended scc’ion

09 lo include references to family farmers and chapter 12. Subsection” 109(0 follows (he references
to the original chapters of title 11 anti, therefore, is discussed in that order in this chapter For
a further discussion of chapter 12, see chs. 1201-1231 infra.
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through a definition of “debtor” for each chapter. These definitions are
discussed in the following sections.

The third segment issection 109(g), which denies reliefto any individual
or family farmer who had been a debtor in a previous Code case if the
case was pending at any time within 180 days before the ensuing filing
and either (I) was dismissed by the court because of the debtor®s willful
failure t abide by an order of the court or to appear before it, or (2) was
dismissed upon the debtor’ reguest after the filing of a motion for relief
from section 3(X"s automatic stay.

Section 109 does not speak in terms of who may be “adjudged bank—
rnpt,"” as did the former Act. Rather, the section uses the phrase “may he
a debtor,” intended both to tone down negative connotations and to make
the general paragraph more easily applied lo any case under any chapter
of the Code. Subsection (@) expressly includes a “municipality’ within the
category of eligible entities. A nunicipality, because it s within the
definition of governmental wit, would otherwise be excluded from the
operation of section 109, which employs the term “person” for eligibility
ariteria. ""Person’ as defined in section 101 docs not include a municipality.

[2J— Section 109 Not Jurisdictional.

Section 109 i not characterized in terms of venue or jurisdiction by
the statute i, and il is clear (et l i not jurisdictional .3 Section 109
is a rule governing eligibility for relief. I a debtor ireligible for relief
under a particular chapter files a case and no party raises the issue of
ireligibility, the relief that the debtor may receive under that chapter may
not subsequently be successfully challenged for lack of jurisdiction.
Moreover, since lack of eligibility for relief is grounds for denial of
confirmation inchapters 11, 12. and 17,4 confirmation of a plan isnormally
res judicata with respect to the isste of jurisdiction.3 However, in some
types of cases, such as those of financial institutions or insurance compa—
nies, other statutes may make clear that exclusive jurisdiction over

3 to [€ wenherg, 902 F.2d 768 <9tli Cir. 1990). 0ffs 94 B.R. 631 (B.A.P. 9lli Cir. 19H8); Rudd
v. Liiughlin, H66 F.2d I(MO (Kill Cir. 1989); Promenade Nal‘l Bank v. Phillips (In the Mailer of
Phillips). 844 F.2d 230. 18 C.B.C.2d 105 (5th Cir. 1988) (whether nr not a debtor is eligible under
section 109(g) docs not raise an issue of subject matter jurisdiction); |n [€ Toronto. 30 C.B.C.2d
2019, 165 B.R. 746 (Bankr. D. Conn. 1994) (section 109(c) relates to the eligibility of a debtor

for chapter 13 relief, not to the jurisdiction of the court).
4 11 U.S.C. 8§ 1129(a). 1225(a)(1), 1325(a)(1).
3to [€ Lochamy, 197 B.R. 384 (Bankr. N.D. Ga. 1995).
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liguidation or reorganization proceedings lies elsewhere, thereby preempt—
ing bankruptcy court jurisdictio®

For a debtor to be eligible for relief under the Code, the debtor must
have a domicile, residence, place of business or properly in the United
States. Thus, a foreign debtor with properly in Ihc United States would
be eligible for relief under Ihc Code and the court will have proper

Jurisdiction.
T 109.02. Basic Criteria for Eligibility; § 109(a).

[1]— “Persons” That May Be Debtors Under Chapter 7.

Section 109 specifics rules of eligibility to be a debtor under tite I
The fundamental crileria are found in subsection @), which provides trat
"Notwithstanding any other provision of this section, only a person hat
resides or has a domicile, a place of business, or properly in the Uniled
States, or a municipality may be a debtor under this title.” The first phrase
of this section revealsthe intended overall applicability of these basic
criteria to any person that seeks to bring itself within the ambit ol a
particular chapter of the Code. Petitions filed in accordance with Official
Forms I and 5 must assertthat these basic criteria arc met; these basic
criteria must be met aswell as the additional chapter-specific ariteria st
by the other subsections of section 109.

The word “person" isused insubsection (@) rather than Ihc broader term
“entity."1 As defined in section 101, "person” includes an individual, a
partrership, and a corporation, but in most situations, not a governmental
wnit. (The express use of the word "municipality” in subsection (@) has
the effect of excluding governmental wnits other than a municipality from
the coverage of the Bankruptcy Code.) There are also oilier provisions
of the Code that may place limitations on the filing of petitions for relief

under the Code .FI
8 See 1 109.03(3|
1 @02 E
1 h. 101 SUPIA. so In Iahuu. 30 c.u.f2( 139, 160 B.R. 131 (B.A.I*. 9ili Cir. 199.1)

(ihc definition of "person” in scciion 101(41) fixes eligibility for purposes of sceiion 109(dq) anil
only an entity that is a "person” is eligible lo be a debtor).
In

EEg 11 U.S.C. 8§ 302 (only husband and wife nitty file ajoint case). h. 302
unneman. 29 C.B.C.2d 52. 155 B.R. 197 (Bankr. S.D. Ill. 1993) (although a partnership may
he a debtor in bankruptcy in its own right, it may not jointly seek relief with any oilier person,

including a partner).

IMillhcw Bendc, A Co.. Inc) ItteIM—IO T Puh.JISI
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II'is nolcworlhy (lint ihc exclusion of banking inslilulions is slated in
ncompnssing language, covering “domestic insurance company, bank,
avings bank, cooperative bank, savings and loan association, building and
inn association, homestead association, a small business investment
ompany licensed by the Small Business Administration under subsection
') or (d) of section 301 of the Small Business Investment Act of 1958,
redil union, or industrial bank or similar institution which is an insured
ank as defined in section 3(b) of the Federal Deposit Insurance Act" (as
‘ell as foreign entities of the same nature when engaged in business in
te United Slates). Expansive language was chosen to ensure that the
xccption would lie staled in terms current with banking laws.

109.04. Who May Be a Debtor Under Chapter 9.

fll— Statutory Criteria for Chapter 9 [eligibility; § 109(c).

section 109(c) sets forth Ihc statutory criteria for eligibility as a chapter
debtor.

A municipality that is eligible for relief under chapter 9 cannot be a
cbtor under any other chapter of the Bankruptcy Code.

f21— Burden of Proving Eligibility for Chapter 9 Relief.

The burden of establishing eligibility for relief under chapter 9 lies with
he debtor seeking relief.1 This burden should be liberally applied in favor
if granting relief. However, chapter 9 is not a sanctuary to be employed
0 escape political disputes.2 To effectuate the chapter 9 objective of
Tomoting the rehabilitation of financially distressed municipalities, the
ligibility requirements for relief under chapter 9 should be construed
mmadly3 to provide the maximum access to chapter 9 consistent with the

U 109.04.

1IN I8 Hamilton Creek Metropolitan Hist., 143 F.3tl 1381. 1385 Cloth Cir, 1998); IN [& Town
w Westlake, Texas, 38 C.B.C.2d 1046. 1047. 211 B.R. 800, 862 (Bnnkr. N.H. Texas 1997); |r|
| county of Orange, 183 B.R. 594, 599 (Bnnkr. C.D. Cnl 1995): IN € City of Bridgeport, 25
,B.C.2d 269, 272, 129 B.R. 332, 334 (Bnnkr. D. Conn. 1991).

2see IN IE Town Or Westlake, Tcxns, 38 C.B.C.2d 1046, 211 B.R. 860 (Bnnkr. N.D. Texas
997) (when debtor confronted political dispute over who had ntnhorily lo sign cheeks, filing chapter
case was not in had faith hut debtor did not meet eligibility requirements).

3 S. Rep. No. 458. 94th Cong., 2d Sess. 13 (1976) ("The provisions of the chapter |9| should

rovide ready access to the bankruptcy courts. Il is during the first steps of reorganization that

ilkow Ractr Ay, I) [IMM—WY il
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constitutional limitations of the Tenth Amendment.4 Congress did not
include in chapter 9 a requirement that idebtor had to file with its petition
a reorganization plan agreed to by at lesst 51% inamount of its creditors,9
nor did it require the debtor to engage in prepetition negotiations with
respect t a specific plan of adjustment.0 To broaden access to chapter
9, these requirements, found in chapter 9 s predecessor, were intentionally
not carried over imo chapter 9.7 "|Pe suggestion Ml the eligibility
requirements should be read as “‘creditor protections” to “require an
opportunity to negotiate concerning a plan [to be filed under chapter 9|
on a level playing field with the debtor before their rights arc further
impaired by the provisions of section 362 of the Code."0 is a odds with
the rehabilitative purposes of chapter 9. Similarly misplaced is the
suggestion that constitutional concerns require a limitation on chapter 9
acoessibility.9 The structure of chapter b itelf sufficiently satisfies
constitutional requirements by making chapter 9 voltmialy. preserving the
state’s authority to control a municipality’s exercise of political or
governmental powers (section 903),10 and prohibiting the court Imm
interfering with political or governmental powers, property, or revenues
of the debtor, or (lie debtor’s use or enjoyment of income-producing
property (section 904) .11 Accordingly, it isredundant and illogical lo limit
application of specific provisions of chapter 9 because of constitutional

conceims.

delay could cause die mnsi permanent harm.”). S€€ also In re City til Bridgeport. 128 B.R 6X8.
694 (Bankr. D. Conn. 1991) (“It is noted that generations of decisions have established the plaee
of bankruptcy in federal public policy and have held that in general bankruptcy laws are in be
liberally construed and ambiguities arc In lie resolved in favor ol the full measure ol relief allorded
by Congress.").

4 |n re Sullivan County Regional Refuse Disposal Dist.. 165 B.R. 60. 73 lltankr, D.N It. 1994)
[Inl see In re cottonwood Water anil Sanitation Dist., 26 C.It.C 2d 1786, 1793, 138 It R. 971.
974, 979 (Bankr. D. Colo. 1992).

s Such a requirement was part of Section 83(a) ol the 1937 Municipal Bankruptcy Act Section
83(a), former Il U.S.C. §403(a) (1976),

GSee Bankruptcy Act Section 84(2), former Il 11SC. 841)4 fl07hV

7 See 1900.02 infra.

9 IN 18 cottonwood water and Sanitation llisl.. 26 C.B.C.2d 1786. 1793, 138 It R. 973. 979
(Bankr. D. Colo. 1992) (interpreting section H)9(c)(5)(B> to recpiire prepetition negotiations
regarding a plan of adjustment that would he implemented pursuant to section 941).

9 INTe sullivan County Regional Refuse Disposal Dist., 165 It R. 69. 82 litankr D.N.II. 199.It

(suggesting that access lo chapter 9 relief is a difficult task).

10 See Ch. oos infra.
11 See eh. 904 infra.

iM.uhcwnokWac.i.inc. ‘M w f-am
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[31— Elijjibilify Rcqtiircmcnls for Chapter 9 Relief.

[a]- The Debtor Must He a “Municipality” to He Eligible
tinder Chapter 9.

Only an entity that isa "municipality" iseligible for reliefunder chapter
9 of the Bankruptcy Code.12 "Municipality" is defined to mean “political
subdivision or public agency or instrumentality of a State."12 This
definition is identical to the language in section 84 of the 1976 municipal
bankruptcy legislation.14 It represented a simplification of the extensive
list of kinds of municipalities in section 81 of the 1937 Act, and was
intended "to broaden applicability of Chapter IX as much as possible.”19
In fact, section 81 of the 1937 Act did not refer to “political subdivisions™
and defined public agencies and instrumentalities collectively, without
differentiating between (be two.16 The suggestion that the three categories

12 11 U.S.C. § 109(c).

13 11 U.S.C. § 101.
14 Bankruptcy Aci §84. former Il U.S.C. §404 (197fi); Il.R. Rep. No. 086, 94ili Cong.. 1st
Sess. 20 (1975).

19 IN I€ sullivan County Regional Refuse Disposal Disl.. 165 ILR. 60, 73 (Bankr. D.N.11. 1994).

Hm see In 1T cottonwood water anil Sanitation Dist., 26 C.ILC.2d 1786. 1703. I3R B.R. 973.

074. 970 (Rankr. P. Colo. 1092)
10 Section 81 ol' the 1°37 Act. as finally amended in 1046. granted jurisdiction to the courts

of bankruptcy:
[Flor the composition of indebtedness of, nr authorized by, any of the agenCieS nr
instrumentalities nereinafter named, payable (a) nut of assessments nr taxes, or both, levied
against and constituting liens upon property in any of said agencies or instrumentalities, or (b)
out of properly acquired by foreclosure of any such assessments or taxes or both, or (c) out
of income derived by such agencies or instrumentalities from any income-producing property,
whether or not secured by a lien upon such property: (1) Drainage, drainage and levee,
reclamation, water, irrigation, nr other similar districts, commonly designated as agricultural
improvement districts or local improvement districts, organized or created for the purpose of
constructing, improving, maintaining, and operating certain improvements or projects devoted
chiefly to tltc improvement of lands therein for agricultural purposes; or (2) local improvement
districts, such as sewer, paving, sanitary, or other similar districts, organized or created for the
purposes designated by their respective names: or (3) local improvement districts, sttclt as road,
highway, or other similar districts, organized or created for the purpose of grading, paving, or
otherwise improving public streets, roads, or highways; or (4) public-school districts or public-
schaol authorities organized or created for the purpose of constructing, maintaining, and operating
public schools or public-school facilities; or (5) local improvement districts, such as port,
navigation, or other similar districts organized or created for the purpose of constructing,
improving, maintaining, and operating ports and port facilities; or (6) incorporated authorities,
commissions, or similar public agencies organized for lhc purpose of constructing, maintaining,

(Mmhcw Rentier A Co.. fnc.l IRAM—fIW  hjb219j
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“political subdivision,” “public agency" and "“instrumentality of a Slale"”
should be defined exclusively by the categories of agencies and instrumen-
talities set forth in section 81 of the 1937 Actl7 is misplaced because ihc
Bankruptcy Code definition of municipality is strikingly dissimilar lo the
language of section 81 of the 1937 Act; the suggestion fails lo give effect
to Congress’ intention to broaden the definition of “municipality.”

[i]—Political Subdivisions.

A political subdivision includes a county, parish, city, town, village,
borough, township or other municipality.10 It docs not include the slate
itself. Accordingly, a slate is not an eligible entity.

fii]— Public Agency or Instrumentality.

A public agency or instrumentality includes, collectively, incorporated
authorities, commissions, and the like that are organized for the purpose
of constructing, maintaining and operating revenue-producing enterprises.
These include entities whose revenues arc derived from taxes or assess-
ments or from income-producing properly, and all manner of public
improvement districts, school districts and revenue-producing bodies that
provide services that are paid for by users rather than by general taxes,
such as bridge or highway authorities, gas authorities and the like.19

and operating revenue-producing enterprises; or (7) any county or parish or any city, town,

village, borough, township, or other municipality . ...
Bankruptcy Act §81, former Il U.S.C. §404 (1076) (emphasis added). Not on.y did section
81 not differentiate between the "agencies or instrumentalities hereinafter named," hut the language
used in section 81(6) ("organized for the purpose of constructing, maintaining and operating
revenue-producing enterprises”! is strikingly similar to that used in section 81(1)|"organized or
created for the purpose of constructing, improving, maintaining, and operating certain improvements
or projects"), section 8I(2)|"organizcd or created Cor the purposes designated by their respective
namcs”|, section 81(3)("organizcd or created for the purpose of grading, paving, or otherwise
improving public streets, roads, or highways"!, section 8I(4)|"nrgnni/.cd or created for the purpose
of conslmcting, maintaining, and operating public schools or public-school facilities"!, and section
81(5)("organizcd or created Tor the purpose of conslmcting, improving, maintaining, and operating
ports and porl facilities"!.

17see IN I€ County of Orange. 183 B.R. 594, 600-603 (C.D. Cat. 1995) (arguing that section
81(7) defined political subdivisions, section 81(6) delined public agencies and sections 8O M 5)
defined instrumentalities).

18866 former Bankruptcy Act §81(1); |n e County of Orange, 183 B.R, 594. 601I, n.I6 (C.P.
Cal. 1995).

19see IN I8 Cottonwood Water and Sanitation Dist., 26 C.B.C.2d 1786, 138 B.R. 973 (Bankr.

D. Coin. 1992).
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[iii]— Instrumentality of a State.

The modifying phrase “of a Slate" has been read to be limited to an
instrumentality of a state, thereby excluding an instrumentality of a
municipality.20 This reading is incorrect.2l The phrase “of a Slate" should
he read to mean that the political subdivision, public agency or instrumen—
tality must be subject to control by state or municipal authority.22

[0]—The Specific Authorization Requirement for Chapter 9
Eligibility. i

The Bankruptcy Reform Act of 1994 23 amended section 109(c)(2) to

require that a municipality he “specifically authorized, in its capacity as

1 municipality or by name, to be a debtor under such chapter by State

law, or by a governmental officer or organization empowered by State

law to authorize such entity to be a debtor under such chapter."24 The

1994 Act modified Ihc preexisting law, which required only general

20See In re County of Orange, 181 B.R. 594, 603 (C.D. Cat. 1995). The bankruptcy court re-
eded the argument that die Orange County Investment Pool, as an instrumentality of the County
jf Orange, fell within the meaning of instrumentality of a state on the grounds that the definition
if municipality was not drafted in parallel with the definition of governmental unit to specifically
include an instrumentality of a municipality, and that including an instrumentality of a municipality
within the definition of an instr»mcnialiiy of a state would raise Constitutional concerns, ||t These
arguments arc misplaced, ‘that Congress could have specifically included instrumentality of a
municipality in the definition of municipality docs not conclusively mean that Congress specifically
intended to exclude an instrumentality of a municipality as an eligible chapter 9 dchtor. Congress
intended the definition of municipality to be expansive, and the lesser (instrumentality of a
municipality) is included within the greater (instrumentality of a state). Further, the suggestion
that lhc Orange County Investment Pool was not an instrumentality of the stale is belied by the
fact that the "existence" of the Pool depended, as ihc bankruptcy coun recognized, upon enabling
state legislation.

21 SEe ch. 903 SUPM.

22 IN T@ Ellicott Schaptcr flidg. Auth.. 150 B.R. 261, 264 (nankr. D. Colo. 1992). [N I8 westport
Transit Dist., 30 C.B.C.2d 1786. 1791. 165 B.R. 93, 95 (Bankr. D. Conn. 1994) (Westport Transit
District created by the Town of Westport) (C|t|ng [ln [€ Greene County llosp., 59 B.R. 388. 389
(S.D. Miss. 1986)). See also In re suliivan County Regional Refuse Disposal Dist., 165 B.R. 60.
73 (Bankr. D.N.H. 1994) (disposal districts formed by member towns and cities pursuant to state
law were defined as "body politic and corporate” under applicable state law and thus constituted
municipalities within the meaning of section 101(40)).

22 Pub. L. No. 103-394, 103d Cong.. 2d Sess..T08 Slat. 4106 (enacted on October 22. 1994,
effective In cases commenced on or after that date) reprintEd in App. Pt. 9(a) infra. See+ 900.LH|6)
infra

24 11 U.S.C. § 109(c)(2).
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authorization.29 The one court that has addressed section 109(c)(2)
concluded that state law must provide express written authority for a
municipality to file; the authority must be "exact, plain, and direct with
well-defined limits so that nothing is left lo inference or implication."26

With the passage of the 1994 Act and in light of the Orange Comity
decision, states (and governmental officers and organizations with power
under state law to so act) are clearly on notice that if a municipality is
to have the opportunity to restructure under chapter 9 of the Bankruptcy
Code, they must specifically say so in appropriate enabling legislation or
action; otherwise, there is a risk that a municipality mny not be eligible
to be a debtor under chapter 9.27

fc]- The Insolvency Requirement for Chapter 9 Eligibility.

To be an eligible chapter 9 debtor, the municipality must be “insol-
vent.” 28 Section 101 of the Bankruptcy Code defines "insolvent™ for

municipalities:29

“insolvent’’ means—
* % %

(C©) with reference t a municipality, financial condition such thet ihc
municipality is-
(i) generally not paying its debts as they become due unless such
debts are the subject of a bona fide dispute; or

(i) unable lo pay its debts as they become due.

This insolvency test is different from a traditional balance sheet or fair
value of assets over liabilities test. Under the 1978 Act, however, "insol-
vency" was defined in the Bankruptcy Code sense of an excess of liabilities

2a See (900.LI1[6] infra

26 Inre County of Orange. 183 B.R. 594, 604 (C.D. Cal. 1995). The bankrupth court in Orange
County concluded that Cal. Gov't Code § 53760, which authorized instrumentalities ol the State,
as defined in section 81 of die 1937 Act, In file for relief, was not specific authorization for the
Orange County Investment Pool to be eligible as a chapter 9 debtor because section 81 ol the
1937 Act did not refer to an investment fund.

27 For a listing of states which have passed legislation specifically authorizing n municipality
to commence a chapter 9 case sec App. Pi. 44 & App. Pt 44-980 n2431 infra.

29 1 US.C. §1090)3).
29 Pub. L. No. 100-597. § 1(1988). reprinted in App. Pt. 41(g)(ii) infra.
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over nonexempt assets at fair market value.30 The use of this concept in
chapter 9 was somewhat artificial, since a municipality cannot be liqui—
dated under the Bankruptcy Code with the proceeds being used to pay
its creditors.3“ Also, most assets of a municipality are exempt from
execution for payment of debts, as a mailer cither of stale constitutional
or statutory law or public policy.® As a result, nearly all municipalities
were "insolvent” under this definition. Congress recognized the anomaly
created by using the traditional bankruptcy definition of insolvency in the
municipal context when itenacted the 1988 Amendments.

fi]— Insolvency for Chapter 9 Eligibility Purposes Is
Determined as of Petition Date.

The determination of insolvency should be made as of the elae of the
petition.33 Municipalities need relief under chapter 9 by reason of their
inebility t raise sufficient revenues through taxes or otherwise to meet
their debts as they mature.3« Under former Chapter IX, a municipality was
unable to meet its debts as they mature when it had exercised its taxing
authority to the fullest extent permitted by applicable law or by the
municipality’seconomy and was still unable to meet tsdebts.30 The latter
condition prevails when the imposition of taxes over and above those
already imposed has a counterproductive effect of causing more tax
defaults and tax foreclosures by reason of the inability of the private

30Srr en. 101 .Utlin,

31 SIT 1 900.01 (12 infra. Uni SEE Fano v. Newport Heights Irr. Disc, 11d F.2d 562. 565 (9lh
Cir. 1940) (comparison of assets and liabilities).

325. Rep. No, 100-506. 100ih Cong., 2d Scss. 10 (1988), feprinted in app. pt. 3 1 infra.
Hm SIr In rr city of weliston, 11 C.B.C. 2d 512. 42 R.R. 348 (Bankr. HP. Mo. 1984) (municipal
debtor sought release of prepetition garnishment of bank account).

33 IN € Hamilton Creek Metropolitan Dist., 143 F.3d 1381, 1384 (10th Cir. 109R); IN I€ Town
of Westlake. Texas, 38 C.B.C.2d 1046, 1050. 211 B.R. 860. 864 (Bankr. N.D. Tex. 1997).

34 S6e 1900.01(1] infra.

39 Moody v. James Irr. Dist.. 114 F.2d 6R5, 6R7 (9llt Cir. 1940); IN I€ Corcoran Irr. Dist., 27
F. Sttpp. 322. 326-27 (S.P. Cal. 1939), n ffil snli naiit., Ncwhnusc v. Corcoran Irr. Pist.. 114 F.2d
690 (9th Cir. 1940). It docs not matter in determining ability to pay debts whether the municipality's
bonds have yet matured. It is sufficient if the municipality is unable to meet current interest
payments. Lorhcr v. Vista Irr. Pist.. 127 F.2d 62R. 638-39 <9(h Cir. 1942). Similarly, the fact that
a municipality has partially consummated a plan of adjustment before filing a Chapter IX petition
and thereby reduced its obligations by lhc time the petition is filed “docs not have any bearing
on the question of insolvency." West Coast Life Ins. v. Merced Irr. Pist., 114 F.2d 654. 677 (9th

cir. 1940). Cf. 11 u.s.c. s946.
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property or private activities within the municipality lo support the bixes
imposed. For example, inan irrigation or drainage district, if farm prices
are sufficiently low that the land cannot be farmed profitably and 4ill pay
the taxes imposed, the taxes imposed arc beyond the maximum that may
be economically imposed. This situation frequently occurred during the
Great Depression and was the cause of many of the municipal bankruptcies
that were filed under the 1937 Act.3%

Under a more modern view, a municipality need not exercise its taxing
or assessment authority to the fullest extent before a court may conclude
that it isunable to meet its debts as they mature.37 The purpose of chaplet
9 Is o permit debt adjustment. Thus, whenever a municipality Is unable
1o pay its debts, it should have access to the debt adjustment procedure

As one court commented:

[T]he mere contingency that the District could improve its firacial
situation by increasing its rates does not alter the fect that at the present

time the District cannot meet its debts as they mature.3

[ii]- The Chapter 9 Insolvency Standard of Not Generally
Paying Debts as They Become Due.

A municipality is insolvent and therefore within this eligibility require
ment If it is generally not paying its debts as they become due, unless
the debts are the subject of a homl fide dispute.39 Reliance on this portion

36 Sre 1900.LI | infra

37See In 1€ Fiicoti schapler Bldg. Auili., 15 B.R. 261, 265 (Bankr. Il. Colt'. 1992); IN =
villages Ml Caslicrnck Mdro. Disi. No. 4. 145 B R. 76, H4 (Bankr. 1). Colo. 1990); IN [T sullivan
Couniy Regional Refuse Disposal Dist ,165 B.R 60, 75-76 (Bankr. D.N.Il. 1994) (failure lo lew
a special assessment does not preclude a claim of insolvency); |n [T I'lcasani View Util. Dist.
24 B.R. 632, 639 n.6, (Bankr. M.D. Tcnn.l, nff”, 27 B.R. 552 (M.D. Tenn. 1982). Some courts,
however, rely upon a debtor's failure to exercise (nr consider) lax assessments as a means to solve

its financial difficulties as 3n indicia of bad faith. Srr, e.g.. |n [T sullivan County Regional Relii'c
Disposal Dist., 165 B.R. 60. 76.

38 IN IT Pleasant Vview Illil. Dist., 24 B.R. 632. 639 n.6. (Bankr. M.D. Tenn.), 0ffti, 27 B R
552 (M.D. Tenn. 1982). This reasoning would not apply equally at plan confirmation, when Un-
fair and equitable rule, if invoked, requires use of the taxation power to the fullest extent, S’<

ch. 943 infra.

30 SIT IN IT Town ol Westlake, Texas. 38 C.B.C.2d 1046. 1050. 211 B.R. 860, 86-1-865 (Bankr
N.D. Tex. 1997) (when debtor was current on 76% of its obligations and was delinquent on 24';
due lo a "temporary political dispute over authority lo sign cheeks from admittedly ample funds.'

the debtor was not insolvent by reason of "generally not paying its debts as they become dne'i

IMIRw trndfi * v Iul | WANC- 10 19
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T (he definition may obviate the need for litigation over avility to pay,
ecause proof of nonpayment s generally simpler than proof of inebility
>pay. In most circumstances, proof of nonpayment may amount to proof
T inebility, Tor municipalities, invested as they are with the public trust,
ill generally cease paying only incircumstances inwhich they arc unable
>pay or if the dchts arc in bona fide dispute. However, general nonpay-
tot of undisputed amounts may not by itself qualify the municipality
s eligible for chapter 9. Similarly, nonpayment of debts which are not
ct due does not constitute "not generally paying debts as they come
lie."20 For purposes of the “unable to pay" test, qualifying unpaid debt
Hist be “unconditionally owing and presently enforceable."4l One court
as held that debt which accrues, but is only payable if a cash flow
vailability lest s met, is not "due™ when the test had not been met and
ms the accrued obligation was not payable.42 If the nonpayment is not
igood faith, the case may be dismissed under section 921(c) for failure
>meet the requirement that the case be filed in good faith.43 While
Anpayment in bad faith may differ from filing the chapter 9 petition in
id faith, bad faith nonpayment may constitute a strong clement of proof
fa bad faith filirg.

Nonpayment by reason of a dispute will not render a municipality
isolvant ifthe municiipality has the ability to pay, because of the exception
the definition. While a similar exception forhnnafule disputes insection
13(b)(1)44 protects a commercial debtor from an involuntary petition by
creditorwith whom ithas the dispute, such an exception in the definition
>municipal insolvency has a less important protective effect in chapter
.since a municipality is not subject ® an involuntary petition. The
(ception should prevent a financially healthy municipality from using a
lapter 9 petition to obtain a stay pending appeal of an adverse judgment,
nee the nonpayment by reason of the dispute will take the nonpayment
it of the definition, and the municipality will not be “insolvent” unless
is also unable t pay the debt if the judgment is affirmed. The effect

40/h re Hamilton Creek Metropolitan Dist.,143F.3d 1381. 1386 (10th Cir. 1998) ("|U|ndcr

rash How analysis of insolvency, obligations that arc enforceable only if cash How is available

nnnt, by definition, render a debtor insolvent.").

41 In rr Hamilton Creek Metropolitan Dist..143F.3d. 1381. 1385 (H)tli Cir. 1998).

42 In re Hamilton Creek Metropolitan Dist..143F.3tl. 1381, 1385 (10th Cir. 1998).

43 11 U.S.C. §921(c). See ch. 921 infra.

44 11 U.S.C. §303(h)(1). Srr ch. 303 sn/irn.
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of this provision will be mitigated lo the extent that the municipality”s
assets are exempt from process and the municipality is thereby otherwise
able under state law t prevent the payment of the judgment until appeals

are exhausted.

fiii} The Chapter 9 Insolvency Standard of Rcing Unable
Pay Debts as They Recome Due.

The “unable to pay" test s in addition lo the “'generally not paying®
test discussed above. A municipality may actually he paying its debts
generally as they mature at the petition dale yet stll be unable to pay in
the future. Thus, the "unable t pay” lest "'requires a prospective analy—
sis.”™49 Otherwise, the two tests would be redundant. However, tin
application of the unable to pay test should not look too far into the future
One court has held that the test should be applied only to the municipality’s
"current fiscal year or, based on an adopted budget, in its next fiscal
year.”48 The court also concluded thet the evaluation “should be judged
by a cash flow, not a budget deficiency, analysis,” on the ground thet &
was cash, not budgeted amounts, thet isused to pay debts as they mature._43
The mere fact that a municipality has adopted a budget that reflects a cash
flow shortfall is not independently sufficient to meet the requirement ol
the "unable to pay" test. An adopted budget must be evaluated in ligt
of past and current practices, the practices of similar municipalities, and
the extant facts and circumstances. The obligations with respect lo which
there is a projected shortfall must be inescapably due and the prospect
that they will not be paid must be certain, not a mere possibility or a
speculative probability.48 A municipality cannot deliberately budget 01
spend Ttelf into insolvency when other scenarios arc possible.49

49 In re Hamilton Creek Metropolitan Dist.. 143 F.3tl. 1381. 1384 (ll)ili Cir. 1998); In rr Citj
or Bridgeport, 25 C.B.C.2d 269. 277, 129 B.R. 332, 336 (Bankr. D. Conn. 1991).

49 h!., 129 B.R. 332. 338.

42 M. 129 B.R. 332, 337.
48 In re Town of Westlake. Texas. 38 C.B.C.2d 1046. 1052. 211 B.R. 860. 866 (Bankr. N.D

Tex. 1997),
49 In re Town of Westlake. Texas, 38 C.B.C.2d 1046. 1053. 211 B.R. 860, 867 (Bankr. N.D.

Tex. 1997). However, the possibility that taxes can be assessed to pay municipal debts does not

preclude a finding of insolvency. In re Ellicott Scbapter Bldg. Audi., 150 B.R. 261, 265 (Bankr.

D. Colo. 1992); In re City of Columbia Falls, Montana. Special Improvement Dist. Nos. 25. 26

and 28. 1991 Bankr. LEXIS 905 (Bankr. D. Mont. 1991).
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fd]— Tlic “Desire to Effect a Plan" Requirement for Chapter 9
Eligibility.

A municipality must "desire to effect a plan to adjust such debts."30
This language was also found in the 1937 Act3l and the 1976 Act.32 It
isan element of the “good faith" requirement of section 921(c).33 It simply
requires that the purpose of the filing of the chapter 9 petition not simply
he to buy time or to evade creditors. The chapter 9 petition must be
designed to result in a plan of adjustment of debts by which creditors’
claims will be satisfied or discharged. One court has concluded that the
adjustment of debts requires that the debts be impaired or modified;34 this
conclusion is at odds with section 1124 which is incorporated into chapter
9 by section 901. Another court has concluded that this requirement was
satisfied by a postfiling submission of a proposed plan of adjustment
hecause it demonstrated a postfiling desire to effectuate a plan of adjust-
ment.33 This same court also concluded that the debtor’s preliling conduct
in refusing to propose a plan of adjustment that could be implemented
in chapter 9 and in failing to resort to tax assessment powers evidenced
a lack of good faith such that the debtor did not meet the requirements
of sections 109(c)(5)CB) or 921(c).36 The desire to effectuate a plan of
adjustment does not necessarily mean that the municipality must yield to

creditor pressures.37

fe]—The Creditor Negotiation Requirement for Chapter 9
Eligibility.
The final requirement was inserted by Congress to prevent the capricious
filing of a chapter 0 petition.30 n supplements and reinforces the last

301 US.C. §inwew).
31 Bankruptcy Acl § Rita), former |l tl.S C. § 401(a).

32 Rnnkruplcy Acl § H-l. former 11 11.S.C. § -104.

33 11 U.S.C. §021(c).
34 S8 IN FCTown of Westlake. Texas. 3R C.B,C.2d 1046. 105.V54, 211 B.R. H60, 867 (Bankr.

'J.D. Tex. 1997).
33 In IEsullivan County Regional Refuse Disposal Dist., 165 B.R. 60. 76 (Bankr. D.N.ll. 1994).

30 IN IT sullivan county Regional Refuse Disposal Dist., 165 B.R. 60, 76-K2 (Bankr. D.N.11.
1994).
07 |n Elltcott Scltaplcr Rldg. Auth.,

30 S8 INICTown or westlake. Texas. 18 C.B.C.2d 1046.1054. 211 B.R.860.867-68 (Bankr.
1997) (suggesting that section 109(c)(5) requires that amunicipalityhave an intent to

150 B.R. 261, 265 (Bnnkr. D. Colo. 1992).

4.D. Tex.
legotiatc with creditors and not leave them unimpaired).

Millhtw Drmtcr ft C«. Inc.) PuhJIvi
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mentioned requirement that the debtor "desire to effect a plan to adjust
[its] debts." It is derived almost verbatim from the 1976 legislation,39 but
represents a departure from the 1937 Act. Under the 1937 Acl, a municipal-
ity was required to present to the court a reorganization plan that had been
agreed to by at least 51% in amount of its creditors.00 in keeping will)
the limited purpose of Chapter IX, which contemplated no court interfer-
ence in the affairs of the municipality, but only court approval or
disapproval of the petition and Ihc plan.6* As early as 1973, the require-
ment that an accepted plan be filed with the petition was recognized as
anachronistic and unsuitable.02 Mouse and Senate versions of the 1976
legislation both attempted to do away with this requirement entirely.63 The
1976 amendment was made necessary by the 1975 financial crisis that
affected New York and other large cities. Il was immediately recognized
that the then current Chapter IX would not allow its use because of the
impossibility of such a city to meet the plan acceptance requirement. Thus,
the 1976 amendment eased the filing requirements to permit ihc Chapter’s
use by a sizeable city.64 However, the skittishncss of the municipal bond
community about a municipal bankruptcy law with "virtually limitless"
access03 resulted in a compromise, maintaining the prior consent require-
ment but also recognizing that in certain situations such a procedure was
impracticable or could seriously harm the municipality while it was
attempting to obtain the necessary consents. The resistance against free
access to chapter 9 was reminiscent of Ihc opposition of the bond
community to (he original Municipal Bankruptcy Act in 1934.66 It failed
to recognize, however, what became of that opposition by 1946,87 and
shortsightedly imposed a cumbersome and unnecessary procedure on

distressed municipalities.

39 Bankruptcy Act 8§84, former 1l U.S.C. §404.
00 Bankruptcy Acl §81(n). former I U.S.C. S4(LL(;i).

01 See 1 900.LI1 infra.

62 | Commission on the Bankruptcy Laws of the United Stales. Report. I1.R. Doc. No. 91-117.
91d Cong., Ist Scss. 274 (1971), refirimeil in App. Pt 4(c) infra.

63 H.R. Rep. No. 9686, 94th Cong., 1%t Sess. 6-7 (1975); IL.R. Reg. No. 4.18. %4th Cong., 2d
Sess. 1 (197651 (Conference Report).

04See 1 109.04[3) c|[iiil infra.
03 1I.R. Ref. No. 686, 94th Cong., st Scss. 6-7 (1975); 11R. Rep. No. 918. 94th Cong.. 2d

Sess. 3 (1976) (Conference Repnn).
89 See 19001.11 in/m.
67See 1900.Lit infra,
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The compromise provides four virtually meaningless alternatives.
fi]- Alternative H1: Agreement or Creditors Obtained.

The first alternative is that the debtor “obtained the agreement of
creditors holding at least a majority in amount of the claims of each class,
that [the debtor] intends to impair under a plan in a case tinder [chapter
9].”®° This requirement is the same as that contained in the 1037 Act,09
with the exception of the use of the word “impair.” which is a concept
new to the Bankruptcy Code.70 Under lhc former Bankruptcy Act. the
word used was "affected.” which had a similar purpose.

[ii]— Alternative Il 2: Negotiated in Good Faith but Failed to
Obtain Consent of Creditors.
I

The second alternative is that the debtor “has negotiated in good faith
with creditors and has failed to obtain the agreement of creditors holding
at least a majority in amount of the claims of each class that [the debtor]
intends to impair."7" This provision was inserted in recognition of the
possibility that the debtor could not obtain the consents il needed by reason
of recalcitrance among creditors, but could still confirm a plan of reorgani-
zation under chapter() by use of the cram down power.72 This provision
has been interpreted to require that a comprehensive, but not formal,
workout plan that can be implemented in chapter 9 must be presented to
creditors.73 This is an overly restrictive view of the requirement of section
109(c)(5)(B) which, in contrast to its predecessor provision under the 1976

Bn Il U.S.C. 5 IWeV.SIfAV See New Smyrn.i-Pd.nml Pinning' Pisi. v. Thomas. 211 F.2d 338
(Sili Cir. 1Q5M. In Ilml rase, die district cnurr dismissed die petition for defects in die plan, hut
grained leave to amend. The debtor filed an "amended plan.” hut relied on prior consents lo die
original plan, nrcuing dial die new plan was more favorable lo creditors. The conn of appeals
upheld dismissal of die amended plan and petition on die grounds dial Ilhc plan was a new plan,
not a modification of the original plan, and that the prior consents to one plan could not tie counted
inward lhc new plan.

69 Bankruptcy Acl ©83(a). former Il U.S.C. {j403(a).

70 See ch. 1124 infra.

7' Il U.S.C. § IOMcHSHR).

77 11 U.s.C. 5 112'(i). SIT cirs. 0413 and 1121 infra.

73 ”r” Sullivan County Regional Refuse Pispnsal Pist., 165 R.R. AO. 78 (Rankr. P.N il. 1904).

IktinScw nemvr * Cn.. tnc1 nMM-tVK ruhjlil
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Act, does not make reference to negotiations with respect to any specific
plan of adjustment.74

Just how vyielding a debtor must be in its prepetition negotiations will
be subject to judicial review based upon the specific facts.73

[iii]- Alternative Il 3: Negotiations Are Impracticable.

The third alternative is that Ihc municipality "is unable to negotiate with
creditors because such negotiation is impracticable."7®@ This alternative was
inserted in the 1976 Act as a means of dealing with the difficult problems
created by major municipalities, such as New York City, whose bonds
arc exceedingly numerous and arc frequently in bearer form. Under these
circumstances, negotiation is difficult at best, because of the extreme
difficulty in identifying the creditors with whom the municipality must
negotiate. Even if the creditors were identified and a committee were
formed for purposes of negotiation, obtaining the requisite consent from
such a large body in a relatively short period of time could impossible.77
Further, where it is necessary to file chapter 9 to preserve the assets of
a municipality, delaying the filing to negotiate with creditors and risking,
in the process, the assets of the municipality makes such negotiations

impracticable.70

74 Com/tare Rnnkruplcy Acl Section 84(2). former 11 U.S.C. § JIM (1076> (requiring tlial prepc-
tiilon ncgmiaiions he wiili rcspccl lo a plan of suljiislrncui) W|th setiinn |f)9(c)(5)(R) (no reference
to ncgoiiations being held wilh respect (o a plan or adjustment).

73 Compare In re sullivan County Regional Refuse Disposal Dist..165 R.R. 61), 76-79 (Rankr.
n.N.Il, 1994) (dchtor never set forth a comprehensive workout plan dealing with all of its assets
and liabilities in terms comparable to a plan of adjustment, ignored unambiguous contract rigbis
of creditors and failed to exercise tax assessment powers) |V|||| |n iV lillicotl Schapler Rldg. Audi..
150 R.R. 261, 266 (Rankr. D. Colo 1992) (debtor dirt not negotiate in good faith where ii indicated
that the economic terms of its proposed plan were nonnegotiable); an” |n > Villages At Castle
Rock Metro. Dist. No. 4. 145 R.R. 76, 84-86 (Rankr. D. Colo. 1990) (debtor's meetings wilh
institutional bondholders to develop a financial model anti lo reach a conceptual agreement held
to be sufficient). S€C aha la re cottonwood Water and Sanitation Dist.. 26 C.R,C.2d 1786. 1793,
138 B.R. 973, 979 (Bankr. D. Colo. 1992) (requiring an evidentiary hearing on the scope ol
prepetition negotiations).

70 11 U.S.C. & 109(c)(5)(C).

77 IN e sullivan County Regional Refuse Disposal Dist.. 165 R.R. 60, 79 n.54 (Rankr. D.N.II.
1994) (section 109(c)(5)(C) is "intended lo cover situations in which a very large body of creditors
would render prcliling negotiations impradr ') (citing TreatiSE).

to |n re Orange County. 183 II.R. 594. 61 C.D. Cal. 19'»5] ("The OCR* had no lime to enter
into negotiations with its participants before acting to protect us portfolio assets.")
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fiv|— Alfornotivp Il 4: Preventing Creditors from Obluinirig
Preferences.

The fourth alternative is that the debtor "reasonably believes that a
otlitor may attempt to obtain a preference."79 This provision is derived
on the second paragraph of Section 83(c) of the 1937 Act, which
rmittcd the debtor to obtain from the bankruptcy court a stay against
gressive creditor action while it was attempting to negotiate a plan of
juslmecnt. Rather than requiring a municipality to seek stays piecemeal
did the 1937 Act, chapter 9 of the Code permits the municipality to
i its petition and obtain the benefits of the Code’'s automatic stay80 while
negotiates its plan wilh creditors, when aggressive creditor action may
ailt in a preferential payment, which by its nature is unfair to other
ulitors. One court has suggested, without analysis, that a debtor cannot
isonably believe that a justifiable prcbankruptcy termination of an
ccutory contract constitutes an avoidable transfer under section 547.81
it perhaps, under certain circumstances, a termination of an executory
ntract can constitute a transfer that is potentially avoidable under section

7@

109.05. Who May Be a Debtor Under Chapter 11,

The criteria for eligibility for relief under the provisions of chapter 11
¢ set forth in section 109(d), which provides that “(olnly a person that
ay be a debtor under chapter 7 of this title, except a stockbroker or a
immodity broker, and a railroad may be a debtor under chapter 11 of
iis title." As under chapter 7, entities that do not qualify as "persons"
ndcr section 101 are not eligible to be chapter 11 debtors.l However.

79 it u.s.c. § inofcM.Mtm.

80 It U.S.C. §8 .362. 922; rbs. .362 and 922 INffa.

81 |n re Sullivan Conniy Regional Refuse Disposal Dist.. 165 B.R. 60. 76 n.50 (Rankr. D.N.II.
~94) (retying NN tn re Jermoo's Inc., 38 n.R. 197, 203-04 (Bnnkr. W.D. WIS. 1984)) (noting
at it would be surprising to read transfer lo include a justifiable prebankruptcy termination of
i executory contract).

82 See 11 U.S.C. 8§ 101(54) (broad definition nr transfer; a property interest of the debtor would

ivc lo be found),

1 109.05.

1see*! 109.03 SUPIA fora discussion of the eligibility requirements under chapter 7. //i re Consli-
tional Trust #2-562. 23 C.B.C.2d 1577. 114 n.R. 627 (Bankr. D. Minn. 1990) (trusts that have
their principal purpose the preservation of property held for the benefit of beneficiaries are not

WK Co. w3
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a decision of ihc Court of Appeals for the Second Circuit suggests tet,
notwithstanding the common definition, the analysis may be different in
chapter 11 than in chapter 7 because state law may permit an entity in
dissolution proceedings tn liquidate but not lo reorganize.2

ri]— Individual Not Engaged in Business May Be Chapter Il
Debtor.

The Supreme Court in Toihb v. Radio//,3 relying 0L the "plain language"
of section 109, held that an individual debtor 1101 engaged in business could
reorganize under chapter 11. In holding that the Code contains nn ongoing
business requirement for reorganization under chapter 11, the Court
resolved a split of authority between the Eighth and Eleventh Circuits.4
While most debtors commencing eases under chapter 11arc corporations,9
individuials® and partrerships may also become debtors under chapter 1L
A joint chapler 11 ease may be filed, but only by a hushand and wife.7
The most common use of chapter 11 by individuals not engaged in business
is by those who wish to reorganize but whose debts exceed ihc chapter

13 debt limits of section 109(c).8

[21— Stockbroker or Commodity Broker May Not Be Chapter 1!l
Debtor.

Stockbrokers and commodity brokers may only be liquidated under
suhchaptcrs MI and IV, respectively, of chapter 7.8 Those siibchaplers are

recognized as business trusts anil, therefore, cannot use that statutory category to become eligible
8 a chapter 11 debtor).

2Inre C-TC Stit Ave. Partnership. 113 F.3d 1Jtkl. 38 C.R.C.2d 115 (2d Cir. 1997) (New York
ﬁartnershlp in dissolution not ell%mle lo be debtor in chapter 11 because it was not permitted to
ave ongoing business tinder stale law).

3501 US. 157, 111 S. Cl 2197. 115 1. Ed. 2d 145, 24 C.IIC.2d 1179 (1991).

4 In re Toihb, 902 F.2d 14. 15C.B C.2d 1043 %K_ill Cir. 1990), Wnntsganz v. Boatmen's Bank
8_r Dclsgggg 804 F,2d 503, 13 CR.C.2d 910 (8lIt Cir 1986); tn re Moog. 774 F 2d 1071 tilth
ir. :

9 For a discussion of debtor eligibility for a dissolved corporation, see 'l 109.0211[a| j/v/mt

®Toihb v. Radloff. 501 U.S. 157. 111 S. Ct. 2197, 115 L. Fd. 2d 145. 24 C B.C.2d 1179(1991).

71 US.C. §302 See In re Funncman, 29 C.II C.2d 52. 155 RR. 197 (Bankr. S.D. IIL. 1993[2
(allbnugh a partnership may be a debtor in bankruptcy in its ownright, itmay mu jointly see
relief wilh any other person, including a partner); eh “302, infm

8 See 'l 109.06| 21 infm.

8See Inre Co Petro Mklg. fimnp. 68(L F.2d 566, 7 C.BC.2d 128 (%it Cir 1982) (discussing
definition ol “commodity broker"); cits. 741 el Set/, infrn
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December ¢, 1999

Representative Andrew Halcro, Co-Chair
Community and Regional Affairs Committee
716 W. 4IhAvenue, Ste. 620

Anchorage, AK 99501-2133

Re:  HB 233
Dear Representative Halcro:

Thank you for giving me the opportunity to present you with my comments,
thoughts, and suggestions regarding the legislation that you introduced to permit local
governments in Alaska to seek protection from creditors in federal bankruptcy court.

In-my opinion, HB 233 reflects good public policy. The 1994 Bankruptcy
Reform Act requires that municipalities be specifically authorized by Stale law to seek
the protections of Chapter 9 of the Bankruptcy Code. There is absolutely no reason why
a municipality in the State of Alaska should be denied that remedy if it meets the other
criteria governing eligibility for Chapter 9 relief.

My only concern is that HB 233 may be ambiguous as to the definition of
“municipality.” 11 U.S.C. § 101(40) defines a municipality as a “political subdivision or
public agency or instrumentality of a State.” However, pursuant to AS 01.10.06033)(4), a
municipality is defined as “a political subdivision incorporated under the laws of the state
that is a home rule or general law city, a home rule or general law borough, or a unified
municipality.” In other words, the State law definition of “municipality” is more
restrictive. It does not include an instrumentality of the Stale such as the Universjty of
Alaska or a regional educational attendance area established pursuant to AS 14.08 dﬁ].

Regarding regional educational attendance areas, il is important to note that
pursuant lo AS 14.12.020(c), “[t]he legislature shall provide the state money necessary to
maintain and operate the regional educational attendance areas.” Also, pursuant lo AS
14.17.900(a), “[t]hc state is not responsible for the debts ofa school district.”

Therefore, Ihc definition of “municipality” in HB 233 should reference the
Federal Bankruptcy Act definition. This would allow instrumentalities of the State to



Representative Andrew Halcro December 6, 1999 Page 2

avail themselves of Chapter 9 protections if they meet the other governing criteria. In

short, if the federal remedy is available, access to that remedy should be authorized under
State law.

J suggest that in HB 233 after the first reference to “municipality,” the following
phrase be added “as defined in the Federal Bankruptcy Act ”

Thank you for your time and consideration.
Sincerely,

JERMAIN, DUNNAGAN & OWENS, P.C.
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December 3, 1999
j/ia.Facsimile 269€246

Andrew Halcro

State Representative

716 West 4 hAvenue, Suite 620
Anchorage, AK 99501

Re: HB 233
Municipal bankruptcy

Dear Representative Halcro:

Thank you for your letter of November 22,1999. My law practice is limited to bankruptcy
Issues, so the legislation described in HB 233 is pertinent to my work.

As you probably already know, municipalities already have the right to file for protection
from creditors under federallaw. See enclosed copy of 11 U.S.C. 8109(c). Aseparate chapter

of the Bankruptcy Code, Chapter 9, provides bankruptcy relief for any municipality, including
those inthe state of Alaska.

In order for a state to utilize this section for protection from its' creditors, however, State
law must specifically authorize a municipality to become a debtor. See 8109(c)(2). Isuggest
you may want to consider rewording the bill to comport with language contained inthe statute,
at lines 1 and 6:

[Line 1] "An Act granting specific authority to each municipality

[Line 6] "... The state grants specific authority to each municipality...."

Attachment: 11 U.S.C. §109(c)

Halwo-di9.LTlL.wpd
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December 8, 1999

O ur File: N/A

Rep. Andrew Halcro

Co-Chair, Community & Regional Affairs
Alaska State Legislature

716 West Fourth Avenue, Suite 620
Anchorage, AK 99501

Re: HB 233

Dear Mr. Halcro:

Receipt of your letter dated November 22,1999 regarding the above-referenced legislation

is acknowledged. Per your request, | offer the following general comments.

1

A

First, | believe it important to note that bankruptcy reorganization is not necessarily the
panacea for all that ails a debtor.

Chapter 9 of the Bankruptcy Code is very similar in operation to chapter 11. Unfortunately,
as those of us with experience practicing in the chapter 11 arena can attest, chapter 11 is
a somewhat complex, cumbersome and expensive process. It was not designed with the
small business in mind. Consequently, the corresponding provisions of chapter 9 suffer
from the same shortcoming.

Bankruptcy notwithstanding, it must be recognized that any debtor, including a municipality
under chapter 9, must be able to meet its ongoing obligations, |.€., those that arise after the
petition was filed. In many chapter 11 cases, the combined burden of the additional
administrative expenses imposed by the bankruptcy process itself coupled with the "normal”
on-going regular operating expenses, renders it impossible for a debtor to successfully
reorganize. Isuspectthe same may be true with smaller municipalities in Alaska; especially
those with a limited tax base, which is by far the vast majority of the smaller municipalities..

A municipality filing for bankruptcy protection is still subject to the power of the State to
control the exercise of the political or governmental powers of the municipality, including
expenditures for such exercise. Thus, notwithstanding a bankruptcy filing, the State may
continue to exercise its governmental powers over municipalities, its political subdivisions.

In the event of a controversy or dispute between the municipality and the State, the
Eleventh Amendment immunity of the State would preclude the resolution of that dispute
or controversy in the bankruptcy forum. Any such dispute or controversy would have to be
resolved, unless the parties resolve it otherwise, in the Alaska Superior Court.



Rep. Andrew Halcro
Decemter 8, 1999
Page 2

The foregoing should not be construed as opposition to the proposed hill. Quite to the
contrary, should the Legislature fail to enact HB 233, under § 109(c)(2) of the Bankruptcy Code,
an Alaska municipality would not be able to file a bankruptcy petition, even where such filing was
appropriate and would benefit the municipality. My comments are intended to be merely a
cautionary note about what could possibly be unreasonable expectations. In particular, Icaution
the Legislature that the fact an Alaska municipality would be empowered to obtain bankruptcy relief,
while it may reduce the degree to which State assistance is required, it may not, in many cases,
eliminate it

The only change 1would recommend would be to add a provision waiving the Eleventh
Amendment immunity of the State in bankruptcy cases filed by municipalities. It makes little sense
to require resolution of disputes between the municipality and the State be resolved in the State
courts, a process that could delay or otherwise hamper obtaining the very relief required by the
municipality. As with other disputes involving debtors and interested parties, it would probably be
more efficient and less likely to hamper the reorganization process to permit disputes with the State
to be resolved in the bankruptcy forum. This could be accomplished by simply redesignating the
current language of the hill as subdivision (a) and adding a new subdivision (b) reading: "(b) For
the purposes of proceedings brought by a municipality under this section, and that purpose alone,
the state consents to the jurisdiction of federal courts and waives its immunity under the Eleventh
Amendment to the Constitution of the United States."

Inclosing, Ihope that HB 233 is never needed. But its necessity as a prophylactic measure
certainly exists.
Very truly yours,

By.



January 25, 2000

Representative Andrew Halcro
Alaska State Capitol
Juneau, AK 99811

Dear Representative Halcro:

Thank for the opportunity to comment on HB 233, Municipal Bankruptcy. Our
understanding is that passage ofHB 233 allows municipalities the opiion to use Chapter 9
ofthe Federal Tax Code for municipal bankruptcy relief. Chapter 9 was formerly available
to municipalities prior to a change in federal law, but now requires acceptance by state
statute. HB 233 would once again allow municipalities the option of using Chapter 9.
While the option to use the Federal Tax Code as a tool in regard to municipal insolvency,
it would not lessen the ultimate responsibility of the State to assume liability for municipal
dissolutions. Asyou are aware, unfortunately, many communities are being driven into
dissolution due to reductions in municipal revenue sharing programs by the Legislature.
Therefore, the Alaska Municipal League supports the adoption of 11B 233.

Sincerely,
Kevin Ritchie
Executive Din 1ot

CC.  AML Legislative Subcommittee - Revenue & Finance

Member of IThe National League ol Cities and the National Association of Counties
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24 January, 2000

The Honorable Andrew Halcro
Stale Capitol, Room 418
Juneau, AK 99801-1182

Dear Representative Halcro,

Thank you for scheduling time to me with me last Thursday, the 20th. It was a
pleasure to have met you. Bering Strait School District remains interested in
supporting HB 233 with the amendment that includes REAA's in the definition
section,

Your efforts with issues addressing education are important and should you require
information or assistance, please instruct your staff to contact me as needed. 1hope
this session is productive for you and 1 look forward to meeting you again.

Sincerew,

mDfr-Jtmn A. Davis
Superintendent

ci. ). Walsh

"OUR MISSION"
The Mission ol lho Bering Strait School District Is to educate students to become sell-sutliclent productive citizens In
a changing world, recognized lor thotr social, academic, and marketable skills, by providing standards of excellence,
quality programs, and a supportive er ‘ironment lor both traditional Native and Western styles ot learning.
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17 December, 1999

Representative Andrew Halco, Co-Chair
Community and Regional Affairs Committee
716 West 4th Avenue, Suite 620

Anchorage, AK 99501-2133

Dear Representative,

1 want to lend support to your proposed legislation, HB#233, regarding
municipal bankruptcy. Though it is not an option our school district expects
to use, we do feel it needs to be available to all REAA's. According to our
legal team, it is now unclear who would be responsible should an REAA not
be able to meet its obligations.

You previously received a letter from Gary Sleeper, an attorney associated
with the firm our District is represented. We support his recommendation to
make sure REAA's be included in the definition of municipalities. If this was
not your intent or you believe this is not included | would urge you to
reconsider and amend the proposed legislation.

Your efforts in drafting this and moving it on lo the legislative agenda is
necessary and responsible. We consider it a piece of unfinished business that
resulted from the changes made at the federal level.

Should you have any cjuesiion, please do not hesitate calling.

Superintendent

e S. Friedman, Atly.
J. Walsh

"OUR MISSION"

The Mission ol the Bering Stroll Sctiool District Is to educate students to become selt-sulflclent productive citizens In
a changing world, recognized lor their social, academic, and marketable skills, by providing standards ot excellence,

quality programs, and a supportive environment tor both traditional Native and Western styles ot learning.
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MXM _0J* NJCLU M Ma.ch 15, 1999
SUBJECT: Application of federal bankruptcy law to municipalities (Work Order

No. 21-L50675)

T0: Senator Al Adams
Attn: Marla Berg

FROM: Tamara Brandi Cook
Director

You have asked whether a municiprality in this state may file for bankruptcy and directed my

attention to 11U.S.C. 109(c)(2). That federal provision states:

(c) An entity may be a debtor under chapter 9 of this title [11 U.S.C. 901 el
set].] if and only ifsuch entity—
Elf s a mumCIFallty; o . o
2) 1S sgemflcal y authorized, in its capacity as a municipality or
by name, to he a debtor under such chapter by State law, or by a
governmental officer or organization empowered by State law to
authorize such entity to be a debtor under such chapter;
3) isinsolvent; _
4) desires to effect a plant to adjust such debts; and
~(5)(A) has obtained the agreement of creditors holding at least a
majority in amount of the claims of each class that such entity intends to
impair under a plan in a case under such chapter;, _
~(B) has negotiated in good faith with creditors and has failed to
obtain the agreement of creditors holding at least a majority in amount of the
claims of each class that such entity intends to impair under a plan in a case
under such chapter; _ _ _ o
_ (C) isunable to negotiate with creditors because such negotiation is
impracticable; or . _ .
(D) _reasonabIY believes that a creditor m_ar attempt to obtain a
transfer that is avoidable under section 547 of this title (11 U.S.C. 547],
(Emphasis added)

Note that under this provision a municipality must meet several criteria hefore it can be a
debtor under chapter 9, one of which is state law authorization, lhave found no provision
under state law that authorizes municipalities to become debtors under this federal provision
or that grants the power lo a governmental officer or organization to authorize municipalities

st 5188
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lo become debtors. So, it appears to be correct that a municipality in this state cannot file
for bankruptcy.

There is another provision, 11 U.S.C. 109gb), that generally permits a "person” lo "be a
debtor under chapter 7 of this title (12 U.S.C. 701 et _seq.{..' However, for almost all
purposes 1! U.S.C. 101(41) defines “person” not to include a "government unit" A
'government unit" is, among other things, a "municipality.” (11 U.S.C. 101(27)) Therefore,
amunicipality cannot file for bankruptcy under chapter 7.

TBC:qglc
99-093.glc

U2



11 USC § 109. Who may be a deblor

(@ Notwithstanding any other provision of this sectian, only a person thet resides or
has a damicile, a place of business, or property in the United States, or a municipal —
ity, may be a debtor under this title.

() A person may be a debtor under chapter 7 of this titke only if such person B
not—

@ a railroad;

(@ a domestic insurance company, bank, savings bank, cooperative bank, savings
and loan association, building and loan association, homestead association, d
small business investment company licensed bK the Small Business Administration
under subsection (c) or (d) of section 301 of the Small Business Investment Act of
1958, credit union, or industrial bank or similar institution which san insured
bank as defired in section 3(h) of the Federal Deposit Insurance Act (19-USC
1813(h)); or

) a foreign insurance company, bank, savings bank, cooperative bark, savings
and loan association, building and loan association, homestead association, or
credit union, engaged in such business in the United States.

TcfAn entity may be a debtor under chapter 9 of this titke ifand only if such

zﬁﬁs a municipality;

(2) s gererelly-etrthorired specifically authorized, in its capacity as a mun|C|paI|t¥

0r’by name, O be a debtor under such chapter by State law, or by a governmenta

officer or organization empowered by Slate law to authorize such entity to be a

debtor under such chapter,

©® i inoheatt;

(@ desires o effect a plan to adjust such ddits; and

(B)(A) has dbtained the agreement of creditors holding at leest a majority in
amount of the claims of each class trat such entity intends to impair under a
plan ina case under such chapter,
(B) hus regotiated in good faith with creditors and has failed to dbtain the
agreement of creditors holding at lesst a mpjority in amount of the claims ol
each class thet such entity intends 1o impair under a plan in a case under such

chapti

(C) s unable t negotiate with creditors because such negotiation is
impracticable; or

(D) reasonably beliews that a creditor may attempt to ootain a trasfer that s
awvoidable under section 547 of this title.
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Ohio Northern University Law Review

Comment

*1001 MUNICIPAL BANKRUPTCY AI\(IJI?_lE)F()E’FIE%SgS STATE AUTHORIZATION TO BE A
DEBTOR: CURRENT STATE APPROACHES TO MUNICIPAL INSOLVENCY-AND WHAT
WILL STATES

DO NOW?
Daniel J. Freyber-g
Copyrightr 1997 Oliio Northern University Law Review; Daniel J. Freyberg
. Introduction

Municipal bankrulptcy has been controversial since its inception in the 1930s, largely due to
constitutional conflicts between state and federal powers. | NIL The effort to balance powers
reserved to states under the Tenth Amendment [FN21 with the Bankruptcy Clause [FN3J resulted in
significantly limited powers for bankruptcy courts in the context of municipal bankruptcy. fEN4] In
addition tolimiting judicial powers in court cnseB, [FNB1 the Bankruptcy Code tFN6] imposes tight
reshictions on vlio may quality as a debtor under this section, [FN7]

_Congress left the E{rovmons for municipal bankruptcy under Chapter 9 [FN8] virtually undis-turbed
in the Bankruptcy Reform Act of 1994. tFN91 However, a significant change made to section 109(cX2)
[FN10] alters the' manner of determining who_ma}/ be b Chapter 9 debtor, The statute now requires a
municipality to be "specmcall% authorized, in its capacity as a municipality or by name, to be a
debtor under. . . State law, or by a[n suthorized| governmental officer or organization. . . ." fFENII)
Prior to the 1994 change an entity was only required to have general authorization by state law to
become adebtor under Chapter 9. rFN121

*1002 This comment surveys the approaches taken by states to authorize or prohibit municipal
bankruptcy. The author concludes that states liave a duty to enact statutes regarding the resolution
of municipal fiscal distress, whether or not such statutes include authorization for filing under
federal bankruptcy law. This conclusion derives from multiple factors, including the ever-preeent
threat of municipal insolvency, the need for stability in the municipal bond market, a political
climate which fuvorB Ftate based problem-solving, and an analysis of effective approaches to
resolving municipal insolvency. The author also proposes development of uniform 1aws, modeled
after currently existing state laws, designed to avert bankruptcy under Chapter 9 before it occurs.

Part His a brief summary of the history of municipal bankruptcy in the United States. Part IH
analyzes access issues under section 109(5 of Chapter 9. Included are brief legislative and judicial
histories leading up to the 1994 amendments. Part IV surveys the wide variety ofstate approaches to
municipal bankrue/tc(}/_ to dste, divided into categories ranging from express authorization to absolute
?rohlbltlon._ Part V discusses the continuing threat of insolvency faced t()jy municipalities, mcludmgi
actors which can lend to bankruptcy and some potential future dangers. Finally, Part V
recommends affirmative state action on this issue, and encourages continued develo?ment of uniform
raw . THIS Section also suggests » framewaork for a proposed unitorm lav/, modeled after current state
statutory provisions.

H. ABrief History of Municipal Bankruptcy

Copr.e West 1999 No Claim to Orig. U.S. Govt. Works
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Thousands of municipalities defaulted on their debts during the Great Depression of the 1930b.
[FN33] As a result, Cengreas determined b need for public sector bankruptc¥ legislation, and enacted
the Municipal BankruEtc?/ Act in 1934, [FN141 which became ChaptCT IX (Chapter 98 of the
Borikmptcy Act of 189E. FN1_61 Bui witliin tonyeurB, the Supreme Court, in Ashton v. Cameron
County Water Improvement District No. 1, (FN161 found tire Act unconstitutional. fENI7] While tire
Supreme Court did not directly cite the Tenth *3008 Amendment to invalidate the Act, the Court's
focus on the state's right to control its municipalities supports such an analysis of the Court's
reasoning. rFN18]

CongreaB reifonded to the Court's decision by revising the Act in 1937 (1937 Act). [FN19] The
revision added several sections andg)rowded a modified composmonyrocedure, which required the
approval ofa m_a{or_lty of creditors. fFN20J Only a month after the 1937 Act was enacted, a California
irrigation district filed a bankruptcy Retlt_[on under the new Act, and the issue ultimately found its
way back to the Supreme Court. rFN21L] Tiie 3937 Act survived constitutional challenge, gossmly due
to a change in the makeup of the Court, since tire substantive changes made in the 1937 Act'were
modest. r NZZJ While numerous refining amendments were made throughout the *3004 next decade,

FFN23] from 1946 unt.il 1975 Chapter 9 remained undisturbed and virtually un-used. (FN241

Municipal bankruptcies had typically involved small special function entities, defaulting on bond
obligations due to shrinking tax revenues. (FN26) Headjuslment plans %enerally provided for
extending debt pay_ment_s,_orloaym from other revenue-producing sources. (FN261 But in 1975, New
York C|t){_’s financial difficultiés demonstrated that use of Chapter 9 was not fea-sible for a large
municipality, inspiring Conqres_s to make major changes to tire Act in 1976. (TN271 Significant
changes included authority to issue certificates of indebtedness as an aid to refinancing, [FN281
authority to reject executory contracts [IN29] and elimination of various pre-filing re(iuwements.
fFN3G] The current Chapter9 is derived primarily from the April, 1976 changes to the Act. (FN311

IB. Access to Chapter 9 under Section 109(c)

Section 109$:chprowd_es five requirements a municipality must satisfy to be a debtor for purposes of
Chapter 9. [FN32] First, a debtor must be a mummgallty,* 1006 5fFN331 defined as a 'political
subdivision or public agency or instrumentality of a State." 1FN341 Next, a municipality must be
"specifically authorized, in its capacity as a municipality or by name" by state law to be a debtor
under this chapter. fEN351

The third requirement is that the municipality be "insolvent," [FN36] or ‘generally not paring Its
debte as they become due. . . or unable to pay its debts as they become due." rFN 7%C0ur s have
broadly construed this section, und municipalities are not required to raise taxes to the maximum
allowed b){ law to be deemed insolvent. IFN381 Fourth, the municipality must show that it 'desires to
effect a plan to adjust such debts." [FN39] Implicit in this Iunf?:uafe is a demand for "good faith"
filing, not attempted as un effort to buy time or evade creditors. fFN401

Finally, the fifth requirement may be met by satisfyin? one of four alternatives: (1) obtain
agreement from creditors holding a majority in amount of claims from each impaired class; [FN41}
(2% negotiate in good faith for *1006 such agreement, hut fail to gain agreement; [FN42] (31 be unahle
fo neg_otlate for such agreement because it is impracticable to do so;JF 43]or (4) reasonably believe
acreditor may attemptan avoidable transfer under Section 547. [FN44]

A. History of Section 109(c)(2)

Disagreement over the correct kinguage to characterize a state's authorization for a municipality to
become a debtor under Chapter 9 was evident in the hearings leading up to the adoption of the

Copr.e West 1999 No Claim to Orig. U.S. Govt. Works
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Bankruptcy Code. (FN46]’_TI|e IToupe_version of the hill permitted only a mummprahty "not
prohibited bg Slate law fiom proceeding under Clmpter 9" to be e debfor. [FN46] The ‘llouae
Committee GPO” (House Report) indicated that the members felt the "generally authorized"
language from tlic Bankruptcy Act section 84 IFN47] was unclear, nnd perhaps not protective enough
of State sovereignty. (FN48) The Senate proposal mirrored the language of the Bankruptcy Act,
requiring general authorization by the state legislature, a government officer, or a government
agency given power by the state ‘to authorize filing. fFI\_I4_9i1 The Senate version was ultimately
adopted, and from 1978 until the 1994 Amendments, municipalities were required to be ‘generally
authorized" under state law to be a debtor in ordeT to qualify for Chapter 9. [FN60)

B. Judicial Interpretations of Section 109(cX2) Before 1994

Just as the House Report predicted, TFN61 ] courts were divided in their interpretation of ‘generally
authorized," absent specific statutory autlwrizaLion. *1007 IFN52] Some courts did no_t_re(i_uwe
express statutory authorization, and ‘inferred the right to file bankruptcy from the municipality's
general powers, such as the Fower to borrow money and the power to sué and be sued. [FN63] For
example, in In re City of Wellston, [FNf>4] the court found power to file Chap-ter 9 bankruptcy within
the general powers of the mayor and council of » Missouri city to manage the city and ita finances,
enact 'an¥] and all ordinances not repugnant to the constitution and laws of this afate," as they deem
good for the city, commerce and the inhabitants therein. [FNf>6] In another widely reported case, In
re City of Bridgeport, rFN66L tire court held that a state must affirmntive-ly authorize municipal
bankruptcy, butcontinued by stating that authorization did not require specific Iangua?e referring to
bankruptcy or reorganization. rFN57] Thus, as in City of Wellston, the court found general
authorization through the municipality’s authority over its own finances. [FN58]

Other courts refused to |mp%y or infer such power and insisted upon express authorization. fFN591
In the case of In re Carroll Townsliip Authority, the *1008 court relied on ita own reading of the
Ie%yslatlve history of section 109(cX2) to determine that only affirmative action from the state would
sufice to demonstrate such power. [FN60] The court re-fused any liberal interpretation of the
Pennsylvania statute in question, relying on grecedent that the low did not allow municipal
authorities to become Cliapter 9 debtors. rFN6 ;\The court also refused to follow In re City of
Wellston, In re City of Bridgeport, or anz of the other more recent cases from other states which had
broadly interpreted general authority. HFNG2)

Congress responded to the division in the courts by amending section 109(c)(2) to require specific
authorization, [FN631 Now courts cannot find authorization by implication, but muBt find express
authority within the state's statutes. [FN64J7Wh|Ie this change certainly clarifies the nature of state
authority necessary to be a debtor under Chapter 9, there has not been a reciprocal effort at clarity
on the part of the slates.

IV. State Approaches to Municipal Bankruptcy fFN661

Many states have adopted measures which expressly enable municipalities to file banluuptcy under
federal law, without further restriction. fF'NGfl_]pOther states require approval by designated re- view
agencies, commissions, or other *1009 authorltY, or otherwise restrict and oversee a municipality's
fiscal distress. [FN671 A few ftates even have elaborate internal systems designed to resolve serious
deht crises witneut resort to the federal system. [FN6S] Still otliera clearly intend that no municipal
bnnkiuptcies will arise in that state. (PN691 The largest group of states have no enabling statutes o"
other provision within their law for deuling with municipal financial distress. rFN70]

A. Plain Authorization

Copr. e West 1999 No Claim to Orig. U.S. Govt. Works
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Fourteen suites have enacted strai%htforward legislation gianting their politicnl subdivisiona
authorltg lo file bankruptcy under C aFter 9. IFNTL] A few of these states, notably Califor- nin,
rFN721 Colorado, IFN731 and Montana, ITN74] liuvc nlso planted specific authority to some special
water, irrigation, or school districts. The scope of authorization in these statutes is brood, often
mcludlng an countﬁ/_, city, or town, any taxing district, any municipality, or political subdivisions in
general. IFN75] While there is considerable variety in style between states, Missouri's recently
enacted section 427.100 is thlcaI: _ _

"1010 The consent of the state is her_eb>{ granted to, and all appropriate powers are herehy
conferred upon, any r_nun|C|[)_aI|ty or political subdivision organized under the laws of the state to
institute any appropriate action authorized by any act of the Congress of the United States relating
to bankruptcy on the part ofany municipality or political subdivision. [FN76]

B. Restricted Authorization fFN77]

A number of states have enabling legislation, but require some form of preliminary review or other
restriction before aPetltlon may go forward. [FN781 At a minimum, these states require a_commis-
sion, agency of state government, or a particular official cr officials to review and give their
apProvaI_._ or examé)le, North Carolina requires approval of the Local Government Commission
betore filing. [FN79] Kentucky carves out on exception to its general enabling legislation for
counties, which must have proposed plans a?_p_roved by the local debt officer and local finance officer
before filing Chapter 9. rF SOi]Iowa limits filings to municipalities whose insolvency was the result
of debt involuntarily incurred. [FN811 lowa appears to have aimed itB statute at liability judgments,
since bond debt, and collective bargaining agreements arc specifically excluded, and tire mummgahty
must certify that: (1) an increase In taxes will ho needed to cover the debt or portion of the debt not
covered by insurance; (2) the tax increase will have a severe adverse impact; (3) as a result the
municipality is unable to pay debts as they become duo; and (4) the debt is not owed to another

political sulxlivision. fFN82J

Other statfeB also grunt authority to file for bankruEtcy while following a heightened level of

scrutiny of local finances. fFN83] In Ohio, for instunce, *1011 approval of the state tax commissioner
is required. fFN84) In addition, tlie Local Fiscal Emergen-eies Law, fFN86) which wns recently
amended and expanded, allows considerable state intervention prior to a Chapter 9 filing. (FN861

Smu_larlr, Louisiana [FN871 and Connecticut rFN88) have challenging approval roguire-ments,
specifically prohibiting Chapter 9 filings unless certain conditions are met Connecticut requires
express, written permission of the Governor. [FN89] If the Governor consents, he must report to the
State Treasurer and the doint Standing Committee’on Finances of tlie General Ass_emblfy to explain
his action. (FN90) Unsurprisingly, these statutes were amended following In re City of Bridgeport,
where the state had argued that the city was not even ?enerally authorized to be a debtor under state
law. (FN911 Louisiana reguwes a municipality's plan to be submitted to tlie State Bond Commission
Eghg\/\ﬂltten approval, and also requires written approval of the Governor and Attorney General.

C. State Recomposition Plans

A number of Btates hnve complex ' rebankru_ptc?;" statutes. fFN93) These statutes create a vehicle
for b municipality to readjust its debLs within the supervision of the stBte court system or with
oversight by a commission or agency. The effect of these statutes is similar to what Is available in
bankruptcy court, with provisions for cronting a plan, eligibility requirements, stay of claims during
pendency, and reissuing of bonds.

*1012 New Jersey enacted statutes authorizing state control over insolvent municipalities in 1931,

Copr. ®West 1999 No Claim to Orig. U.S. Govt. Worka



