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House of Representatives
House Judiciary Committee

SPONSOR STATEMENT FOR HB 212

DATE: April 30,1999
T0: Suzi Lowell
Chief Clerk
FROM: Representa 'ete Kott, Chair
Subject: HB 212

The litigation surrounding anti-Trust and Unfair m>ade Practices as well as the
Consumer Protection Act are long, and often arduous matters, which require a hl(%h
amount of discretion and sensitivity. This bill reinforces the confidential nature of such
cases by prohibiting certain public disclosures during, and even after, an investigation.
Due to'the highly complex and controversial nature of anti-Trust litigation, we urge

your supporton HB 212

Alaska State Capitol, Room 120 < Juneau, Alaska 99801
(907) 465-3777 phone = (907) 465-2819 fax



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Strect, Suite 499
Mail Stop 3101 Juneau, Alaska 99801-2105

M EMORANDUM April 30, 1999

SUBJECT: Sectional Summary ofHB 212 (Work Order 21-LS0893\A)

TO: Representative Pete Kott

Attn: Cory
FROM: Theresa Bannister

Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary
matter, note that a sectional summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itself is the best statement of its contents.

Section 1. Amends the confidentiality section of the state’s Unfair Trade Practices and
Consumer Protection Act. Prohibits the attorney general from making the name of persons
alleged to have committed unlawful trade practices public after an investigation as well as
during an investigation. Adds investigation records and intelligence information of the
attorney general that are created in the course of an investigation to the records that are not
considered public records available for public inspection or copying. Establishes that the
investigation and intelligence information are not considered public records during or after

the investigation.

Section 2. Adds anew section to the article on monopolies and restraint of trade. The article
provides that investigation records obtained or created by the attorney general during an
investigation are not considered public records during or after the investigation. Allows the
attorney general to issue public statements warning the public about present or future
violations of the article.

IfImay be of further assistance, please advise.

TLB:glc
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LAWS OF ALASKA

1998

AN INITIATIVE

Relating to the medical uses of marijuana for persons suffering from debilitating medical
conditions.

BE ITENACTED BY THE PEOPLE OF THE STATE OF ALASKA:

THE INITIATIVE FOLLOWS ON PAGE |

Actual Effective Date: March 4, 1999



Medical Uses of Marijuana for Persons Suffering from Debilitating Medical Conditions

Act.

* See. 2. AS 11.71.190(b) is amended to read:

Marijuana is a schedule VIA controlled substance except for mariluann

(b)

possessed for medical purposes under AS 17.37.
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condition, approved by the department, pursuant to its authority to promulgate
regulations or its approval of any petition submitted by a pntient or physician
under AS 17.37.060;

(3) “department” means the Department of Health and Social Services;

(4) "medical use" means the acquisition, possession, cultivation, use
and/or transportation of marijuana and/or paraphernalia related to the administration
of such marijuana to address the symptoms or effects of a debilitating medical
condition only after a physician has authorized such medical use by a diagnosis of the
patient’s debilitating medical condition;

(5) "patient” means a person who has a debilitating medical condition;

(6) "physician" means aperson licensed to practice medicine in this
state or an officer in the regular medical service of the armed forces of the United
States or the United States Public Health Service while in the di:charge of their official
duties, or while volunteering services without pay or other remuneration to a hospital,
clinic, medical office, or other medical facility in (his state;

(7) "primary care-giver” means a person, other than the patient's
physician, who is 18 years of age or older and has significant responsibility for
managing the well-being of a patient who has a debilitating medical condition;

(8) "prisoner” means a person detained or confined in a correctional
facility, whether by arrest, conviction, or court order, or a person held as a witness or
otherwise, including municipal prisoners held under contract and juveniles held under
the authority of AS 47.10;

(9) ‘"registry identification card" means a document issued by the
department which identifies a patient authorized to engage in the medical use of
marijuana and the patient's primary care-giver, if any;

(10) "usable form" and "usable marijuana” means the seeds, leaves,
buds, and flowers of the plant (genus) Cannabis, but does not include (he stalks or
roots;

(1) "written documentation” means a statement signed by a patient's

physician or copies of the patient's pertinent medical records.

Sec. 17.37.080. Short title. AS 17.37.010 - 17.37.070 may be cited as the
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AN INITIATIVE

Relating to the medical uses of marijuana for persons suffering from debilitating medical

conditions.

* Section 1. AS 17is amended by adding a new chapter to read:
Chapter 37. Medical Uses of Marijuana.
sec. 17.37010. Registry of Patients, (a) The department shall create and
maintain a confidential registry of patients who have applied for and arc entitled to
receive a registry identification card according to the criteria set forth in this chapter.
Authorized employees of state or local law enforcement agencies shall be granted
access to (he information contained within the department's confidential registry only
for the purpose of verifying that an individual who has presented a registry
identification card to a state or local law enforcement official is lawfully in possession

of such card.

(b) No person shall be permitted to gain access to names of patients.
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physicians, primary carc-givcrs or any information related to such persons maintained
in connection with the department's confidential registry, except for authorized
employees of the department in the course of their official duties and authorized

employees of state or local law enforcement ngencies who have slopped or arrested a

person who claims to be engaged in the medical use of marijuana and in the

possession of a registry identification card or its functional equivalent pursuant to (e)
of this section.
(c) In order to be placed on the state's confidential registry for the medical
uses of marijuana, a patient shall provide to the department
(1)the original or a copy of written documentation stating that the
patient has been diagnosed with a debilitating medical condition and the physician's
conclusion that the patient might benefit from the medical use of marijuana;
(2) the name, address, date of birth, and social security number of the

patient;
(3) the name, address, and telephone number of the patient's physician;

and
(4) the name and address of the patient's primary care-giver, if one is
designated at the lime of application.

(d) The department shall verify all information submitted under (c) of this
section within 30 days of receiving it. The department shall notify the applicant that
his or her application for a registry identification card has been denied if its review of
the information which the patient has provided discluscs that the information required
pursuant to (c) of this section has not been provided or has been falsified. Otherwise,
not more than five days after verifying such information, the department shall issue a
serially numbered registry identification card to the patient staling

(1) the patient's name, address, date of birth, and social security

number;
(2) that the patient's name has been certified to the stale health agency

as a person who has a debilitating medical condition which the patient may address

with the medical use of marijuana;

(3) the dates of issuance and expiration of the registry identification
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(6) the patient and the primary care-giver collectively possess amounts
of marijuana no greater than those specified in AS 17.37.020(a)(1) and (2); and

(7) the primary care-giver controls the acquisition of such marijuana
and the dpsagcantHfcqucncy of its use by the patient.

See”l7.37.060,_"yddltion of debilitating medical conditions. Not later than

June I, 1999, the department shall promulgate regulations under AS 44.62
(Administrative Procedure Act) governing the manner in which it may consider adding
debilitating medical conditions to the list provided in this section. After June I, 1999,
the department shall also accept for consideration physician or patient initiated
petitions to add debilitating medical conditions to the list provided in this section and,
after hearing, shall approve or deny such petitions within 180 days of submission. The
denial of such a petition shall be considered a final agency action subject to judicial
review.

See. 17.37.070. Definitions. In this chapter, unless the context clearly requires
otherwise,

(1) "correctional facility” means a state prisoninstitution operated and
mnnaged by employees of (lie Department of Corrections or provided to the
Department of Corrections by agreement under AS 33.30.031 for the care, confinement
or discipline of prisoners;

(2) "debilitating medical condition" means

(A) cancer, glaucoma, positive status for human
immunodeficiency virus, or acquired immune deficiency syndrome, or treatment

for any of these conditions;

(B) any chronic or debilitating disease or treatment for such
diseases, which produces, for a specific patient, one or more of the following,
and for which, in the professional opinion of the patient's physician, such
condition wcondjtions reasonably may be alleviated by the medical use of
marijuanavj®chexia;.severe pain; severe nausea; seizures, including (hose that
are characteristic of epilepsy; or persistent muscle spasms, including those that

are characteristic of multiple sclerosis; or

(C) any other medical condition, or treatment for such
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patient not to be either in lawful possession of a registry identification card oi I'ligible

for such card.

(b) Any patient found by a preponderance of the evidence to have willfully
violated the provisions of this chapter shall be precluded from obtaining or using a
registry identification card for the medical use of marijuana for a period of one year.

(c) No governmental, private, or any other health insurance provider shall he
required to be liable for any claim for reimbursement for the medical use of marijuana.

(d) Nothing in Ihi.*.|ection?jhall require any accommodation of any medical
use of marijuana

(1) in any place of employment;

(2) in any correctional facility;

(3) on or within 500 feet of school grounds;

(4) at or within 500 feet of a recreation or youth center; or

(5) on a school bus. y

Sec. 17.37.050. Medical use of marijunnn by a minor. Notwithstanding
AS 17.37.030(a), no patient who has not reached the age of majority under AS 25.20
or who has not had the disabilities of a minor removed under AS 09.55.590 shall
engage in the medical use of marijuana unless

(1) his or her physician has diagnosed the patient as having a

debilitating medical condition;

(2) the physician has explained the possible risks and benefits of

medical use of marijuana to the patient and one of the patient's parents or legal

guardians residing in Alaska, if any;

(3) the physician has provided the patient with the written

documentation specified in AS 17.37.010(c)(1);

(4) the patient's parent or legal guardian referred to in (2) of this
section, consents to the department in writing to serve as the patient's primary care-
giver and to permit the patient to engage in the medical use of marijuana:

(5) the patient completes and submits an application for a registry
identification card and the written consent referred to in (4) of this section to the

department and receives a registry identification card;

-6-

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31

card; and

(4) the name and address of the patient's primary care-giver, if any is
designated at the time of application.

(e) If the department fails to issue aregistry identification card within 35 days
of receipt of an application, the patient's application for such card will be deemed to
have been approved. Receipt of an application shall be deemed to have occurred upon
delivery to the department or deposit in the United States mails. Notwithstanding the
foregoing, no application shall be deemed received prior to June 1, 199577” patient
who is qucstio: 'd by any state or local law enforcement official about his or her
medical use of marijuana shall provide a copy of the written documentation submitted
to the department and proof of the date of mailing or other transmission of the written
documentation for delivery to the department, which shall be accorded the same legal
effect as a registry identification card, until the patient receives actual notice that (he

application has been denied. No person shall apply for n registry identification card

more than once every six months.
(0 The denial of a registry identification card shall be considered a final
agency action subject to judicial review. Only the patient whose application has been
denied shall have standing to contest the final agency action.
(g) When there has been a change in the name, address, physician, or primary
care-giver of a patient who has qualified for a registry identification card, that patient

must notify the state health agency of any such change within 10 days. To maintain

an effective registry identification card, a patient must annually resubmit updated
written documentation to the state health agency, as well as the name and address of
the patient's primary care-giver, if any.

(h) A patient who no longer has a debilitating medical condition shall return
his or her registry identification card to the department within 24 hours of receiving
such diagnosis by his or her physician.

(i) The department may determine and levy reasonable fees to pay for any
administrative costs associated with their role in this program.

See. 17.37.020. Medical Use of Marijuana, (a) A patient may not engage

in (he medical use of marijuana with more marijuana than is medically justified to

_3-
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address a debilitating medical condition. A patient's medical use of marijuana within

the following limits is lawful:

(I) no more than one ounce of marijuana in usable form; and
(2) no more than six marijuana plants, with no more than three mature
and flowering plants producing usable marijuana at any one time.
(b) For quantities of marijuana in excess of the amounts in (a) of this section,
a patient or his or her primary care-giver must prove by a preponderance of the

evidence that any greater amount was medically justified to address the patient's

debilitating medical condition.

Sec. 17.37.030. Privileged medical use of marijuana, (a) Except as”
otherwise provided in AS 17.37.040, no patient or primary care-giver may be found
guilty of, or penalized in any manner for, a violation of any provision of law related
to the medical use of marijuana, where it is proved by a preponderance of the evidence

that
(1) the patient was diagnosed by a physician US having a debilitating

medical condition;
(2) the patient was advised by his or her physician, in the context of
a bona Tide physician-patient relationship, that the patient might benefit from the
medical use of marijuana in connection with a debilitating medical condition; and
(3) the patient and his or her primary care-giver were collectively in
possession of amounts of marijuana only as permitted under this section.

(b) Except as otherwise provided in AS 17.37.040, no patient or primary care-
giver in lawful possession of a registry identification card shall be subject to arrest,
prosecution, or penally in any manner for medical use of marijuana or for applying to
have his or her name pla, d on the confidential register maintained by the department.

(c) No physician shall be subject to any penalty, including arrest, prosecution,
disciplinary proceeding, or be denied any right or privilege, for

(1) advising a patient whom the physician has diagnosed as having a
debilitating medical condition, about the risks and benefits of medical use of marijuana
or that he or she might benefit from the medical use of marijuana, provided that such

advice is based upon the physician's contemporaneous assessment of the patient's

-4-

medical history and current medical condition and a bona fide physician-patient

relationship; or

(2) providing a patient with written documentation, based upon the

physician's contemporaneous assessment of the patient's medical history and current
medical condition and a bona fide physician-patient relationship, stating that the patient

has a debilitating medical condition and might benefit from the medical use of

marijuana.

(d) Notwithstanding the foregoing provisions, no person, including a patient
or primary care-giver, shall be entitled to the protection of this section for his or her
acquisition, possession, cultivation, use, sale, distribution, and/or transportation of
marijuana for non-medical use.

(e) Any property interest that is possessed, owned, or used in connection with
the medical use of marijuana, or acts incidental to such use, shall not be banned,
neglected, injured, or destroyed while in the possession of state or local law
enforcement officials where such property has been seized in connection with the

claimed medical use of marijuana. Any such property interest shall not be forfeited

under any provision of state or local law providing for the forfeiture of properly other
than as a sentence imposed after conviction of a criminal offense or entry of a plea of
guilty to such offense. Marijuana and paraphernalia seized by state or local law
enforcement officials from a patient or primary care-giver in connection with the
claimed medical use of marijuana shall be relumed immediately upon the
determination that the patient or primary care-giver is entitled to the protection

contained in this section as may be evidenced, for example, by a decision not to

prosecute, the dismissal of charges, or acquittal.
Sec. 17.37.040. Restrictions on medlcul use of marijuana, (a) No patient

in lawful possession of a registry identification card shall
(1) engage in the medical use of mnrijuana in a way that endangers the
health or well-being of any person;

(2) engage in the medical use of marijuana in plain view of, or in a

place open to, the general public; or

(3) sell or distribute marijuana to any person who is known to the
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MEMORANDUM May 10, 1999

SUBJECT: Medical Marijuana - CSSSSB 94 (HES)

TO: Senator Loren Leman
Attn: Mike Pauley

FROM: Gerald P. Luckhaupt
Legislative Counsel

You have asked a number of questions concerning controlled substances, medical use of
marijuana, 1997 Ballot Measure No. 8, and CSSSSB 94(HES).

Question 1: "Existing law at AS 28.35.030 states that a person commits the crime of
"driving while intoxicatedl if the person operates or drives a motor vehicle, aircraft, or
watercraft “while under the influence of intoxicating liquor, O any controlled substance.1
Since the new Medical Marijuana Act approved by voters last fall removes "marijuana
possessed for medical purposes® from the list of controlled substances at AS 11.71, is it
accurate to conclude that an individual who operates a vehicle while under the influence of
marijuana used for medical purposes cannot, on this basis, be charged with a violation under
Sec. 28.35.030?V

Answer: Not exactly. AS 28.35.039 provides that a controlled substance for
purposes ofdriving under the influence isany substance listed as being controlled under state
law or federal law.2 Therefore the initiative's removal of medical marijuana from being a
controlled substance under state law would not be fatal to a prosecution for drunk driving.
But, AS 17.37.030(a), enacted by the initiative, provides that a patient may not "be found
guilty of, or penalized in any manner for, a violation of law related to the medical use of
marijuana.” A violation ofAS 28.35.030 by a patient using medical marijuana could easily
be considered by a court to be related to the medical use of marijuana and conviction of
AS 28.35.030 could be easily found to be precluded under the broad-reaching immunity

provided by AS 17.37.030.

“Emphasis (italics and underlining) in this question and the other questions, infra, are

from the original.

~AS 28.35.039 refers to the definition of controlled substance in AS 28.33.190. That
section defines "controlled substance"” as "any substance listed as being controlled under
AS 11.71 or 21 U.S.C. 812 -813, or determined under federal regulations to be controlled

for purposes of21 U.S.C. 801 -813 (Controlled Substances Act)."
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Question 2: "Existing law at AS 11.61.210 states that a person commits "misconduct
involving weapons in the fourth degree® ifthe person has a firearm on his person and is also
inan impaired mental or physical condition because the person is under the influence of*an
intoxicating liquor or a controlled substance.: since the new Medical Marijuana Act
removes "marijuana possessed for medical purposes® from the list of controlled substances
atAS 11.71, is itaccurate to conclude that an individual who possesses aweapon while in
an impaired mental or physical state because of the use of medical marijuana cannot, on this
basis, be charged with a violation under Sec. 11.61.210?"

Answer: |1 believe a court could conclude that marijuana possessed for medical
purposes is not a controlled substance and therefore the marijuana possessed in the person®s
body so that a person would be under the influence of the marijuana is not a controlled
substance ifitwas ingested for a medical purpose, thereby precluding a prosecution under
AS 11.61.210.3/Further, AS 17.37.030(a), enacted by the initiative, provides that a patient
may not "be found guilty of, or penalized inany manner for, a violation of law related to the
medical use of marijuana.” A violation of AS 11.61.210 by a patient using medical
marijuana could easily be considered by a court to be related to the medical use of marijuana
and conviction of AS 11.61.210 could be easily found to be precluded under the broad-
reaching immunity provided by AS 17.37.030.

Question 3: "Existing law at AS 11.61.200 states that a person commits the crime of
"misconduct involving weapons in the third degree” ifthe person knowingly sells or transfers
a firearm to another person who isphysically or mentally impaired because he isunder the
influence of " intoxicating liquor, Of controlled substance." since the new Medical Marijuana
Act removes ‘"marijuana possessed for medical purposes® from the list of controlled
substances at AS 11.71, is itaccurate to conclude that an individual who knowingly sells or
transfers a firearm to a person impaired as a result of using marijuana for medical purposes
cannot, on this basis, be charged with a violation under Sec. 11.61.200?"

Answer: | believe a court could conclude that marijuana possessed for medical
purposes is not a controlled substance and therefore the marijuana possessed in the person®s
body so that a person would be under the influence of the marijuana is not a controlled
substance ifitwas ingested for a medical purpose, thereby precluding a prosecution under

AS 11.61.200.4

Question 4: "Existing law at AS 09.65.205 states that a person who sells or barters a
controlled substance in violation of the controlled substance law at AS 11.71 is "strictly
liable® for damages caused by the recipient of the controlled substance, ifthe damages caused
by the recipient were related to the influence of the controlled substance. Since "marijuana
possessed for medical purposes® is no longer a controlled substance under AS 11.71, is it
accurate to conclude that a person cannot be held liable under AS 09.65.205 for selling

A controlled substance for purposes of this section only refers to a controlled
substance as defined under state law.

47 controlled substance for purposes of this section only refers to a controlled
substance as defined under state law.
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marijuana to a person for medical use, when the recipient later causes damages as a result of
the influence of the drug?"

Answer: | believe a court could conclude that marijuana possessed for medical
purposes isnot a controlled substance and therefore the marijuana possessed in the person®s
body so that a person would be under the influence of the marijuana is not a controlled
substance ifitwas ingested for a medical purpose, thereby precluding the applicability of
AS 09.65.205. Further, under the initiative, the sale or barter of the medical marijuana by
a person in possession of a registry identification card to another person in possession ofa
registry identification card or eligible for such card is not unlawful thereby the liability
imposed under AS 09.65.205 would not be applicable.

Question 5: "AS 11.71.350 states as follows: ‘It is not necessary for the state to negate an
exemption or exception provided for in this chapter in a complaint, information, indictment,
or other pleadings or at a trial, hearing, or other proceeding under this chapter or AS 17.30.
The defendant has the burden ofproving by a preponderance of the evidence any exemption
or exception claimed by the defendant.” Is this language consistent with the “affirmative
defense® approach in Section 10fCS for SSSB 947 Is itaccurate to state that the burden of
proofin SSSB 94 isno different than what isrequired inexisting law for any other defendant
who ischarged with misusing a prescription drug (e-g-, morphine, etc.)?"

Answer: Yes. For example, this section basically means that the state as part of its
case does not have to disprove that a person did not have a prescription for a controlled
substance that a person possessed -the person has the burden to prove that their possession
was lawful as they were the lawful ultimate user of the controlled substance by a
prescription. The affirmative defense isconsistent with this approach.

Question 6: What was the Marijuana Therapeutic Research Program?

Answer: The Marijuana Therapeutic Research Program (AS 17.35) was established
by the legislature in 1982. When creating the program the legislature made these findings:
Sec. 17.35.010. Legislative purpose. The legislature finds that recent
research has shown that the use of marijuana may alleviate the nausea and ill
effects of cancer chemotherapy and radiology, and, additionally, may
alleviate the ill effects of glaucoma. The legislature further finds that there
is a need for further research and experimentation regarding the use of

marijuana under strictly controlled circumstances.
The program authorized certain persons selected by a panel of physicians to possess
marijuana for the patient’s own use. The Board of Pharmacy administered the program and
was required to renort to the legislature and the governor on the effectiveness of the program
by March 1, 1984. The legislature repealed the program in 1986. A copy ofAS 17.35 is

attached.

Question 7: What is a "sworn statement"? Does this require a notary public or just a
witness?
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Answer: AS 11.56.240 defines "statement"5"and "sworn statement"6& for purposes
of the perjuiy and unsworn falsification laws. "Sworn statement” means a statement given
under oath or affirmation attesting to the truth of what is stated and includes a notarized
statement.  See eg., (Gargan v. State, 805 P.2d 998 (Alaska App. 1991).
AS 11.56.240(2)(A). Under AS 09.63.010,

[t]he following persons may take an oath, affirmation, or acknowledgment:

(1) a justice, judge, or magistrate of a court of the State of Alaska or of the

United States;

(2) aclerk or deputy clerk of a court of the State of Alaska or of the United

States;

(3) a notary public;

(4) a United States postmaster;

(5) a commissioned officer under AS 09.63.050(4); or

(6) amunicipal clerk carrying out the clerk®s duties under AS 29.20.380.

"Sworn statement™ also includes a statement given under penalty of perjury under
AS 09.63.020. AS 11.56.240(2)(B). AS 09.63.020(a) provides that something that is
required
to be supported, evidenced, established, or proven by the sworn statement,
declaration, verification, certificate, oath, or affidavit, inwriting of the person
making it (other than a deposition, an acknowledgment, an oath of office, or
an oath required to be taken before a specified official other than a notary
public) may be supported, evidenced, established, or proven by the person
certifying inwriting "under penalty of peijury” that the matter is true. The
certification shall state the date and place of execution, the fact that a notary
public or other official empowered to administer oaths isunavailable, and the
following: "I certify under penalty of perjury that the foregoing is true."”

See e.g., Harrison v. State, 923 p.2d 107 (Alaska App. 1996).

GPL:pl
99-074.plm

¢/'Statement” means "a representation of fact and includes a representation of
opinion, belief, or other state of mind when the representation clearly relates to state of mind
apart from or in addition to any facts that are the subject of the represe itation."”

AS 11.56.240(1).

&"'Swom statement” means
"(A)a statement knowingly given under oath or affirmation attesting to the truth of

what is stated, including a notarized statement; or
(B) a statement knowingly given under penalty of perjury under AS 09.63.020."

AS 11.56.240(2).



§ 17.35.010

Food and Drugs 8§

17.35.030

Chapter 35. M arijuana Therapeutic
Research Program.

Section

10. Legislative purpose
20. Marijuana therapeutic research pro-

gram

30. Patient qualification review commit-
tee

Cross references. — For declaration

for legislative purpose, see § I,ch.45,SLA

Section

40. Sources, distribution and possession of
marijuana

50. Report to the governor and legislature

500. Definitions

1982 in the 1982 Temporary and Special
Acts and Resolves.

Sec. 17.35.010. Legislative purpose. The legislature finds that
recent research has shown that the use of marijuana may alleviate the
nausea and ill effects ofcancer chemotherapy and radiology, and, addi-
tionally, may alleviate the ill effects of glaucoma. The legislature fur-
ther finds that there isaneed for further research and experimentation
regarding the use of marijuana under strictly controlled circum-
stances. (§ 5 ch 45 SLA 1982)

Sec. 17.35.020. M arijuana therapeutic research program, (a) A
therapeutic research program is established in the Board of Pharmacy.
The program shall be administered by the board. The board shall adopt
regulations necessary for the proper administration of this chapter.
Before adopting regulations, the board shall consider pertinent regu-
lations adopted by the Drug Enforcement Administration of the United
States Department of Justice, the federal Food and Drug Administra-
tion, and the National Institute on Drug Abuse.

(b) Except as provided in AS 17.35.030(e), the therapeutic research
program is limited to cancer chemotherapy and radiology patients and
glaucoma patients, who are certified to the Patient Qualification
Review Committee by a practitioner. A patient may not be admitted to
the therapeutic research program without full disclosure by the practi-
tioner of the experimental nature of this program and of the possible
risks and side effects of the proposed treatment.

(c) The board shall provide by regulation for a program of regis-
tration of therapeutic research projects. (8 5 ch 45 SLA 1982)

Sec. 17.35.030. Patient qualification review committee, (a) The
board shall appoint a Patient Qualification Review Committee to serve
at its pleasure. The committee shall consist of four members with the
following qualifications;

(1) two physicians iicensed to practice medicine in the state, one of
whom specializes in the practice of ophthalmology;

41



§ 17.35.040 Alaska Statutes § 17.35.050

(2) a physician licensed to practice medicine in the state who spe-
cializes in the practice of psychiatry; and

(3) a physician licensed to practice medicine in the state who spe-
cializes in the practice of radiology.

(b) Members ofthe Patient Qualification Review Committee receive
no salary but are entitled to per diem for travel and expenses autho-
rized by law for boards and commissions.

(c) The Patient Qualification Review Committee shall review all
applicants for the therapeutic research program and their licensed
practitioners and certify their participation in the program.

(d) The Patient Qualification Review Committee and the board shall
protect the privacy of individuals who participate in the therapeutic
research program by withholding the names and other identifying
characterises of those individuals from all persons who are not con-
nected with the research. Persons authorized to engage in research
under the therapeutic research program may not be compelled in any
civil, criminal, administrative, legislative, or other proceeding to iden-
tify the individuals who are the subjects of research for which the
authorization was granted unless necessary to permit the board to
determine whether the research isbeing conducted in accordance with
the authorization.

(e) The Patient Qualification Review Committee may include other
disease groups for participation in the therapeutic research program.
However, a practitioner must present pertinent medical data to both
the committee and the board before a disease group may be added. The
participation ofa disease group must be approved by the board consis-
tent with applicable regulations adopted by the Drug Enforcement
Administration of the United States Department ofJustice, the federal
Food and Drug Administration, and the National Institute on Drug
Abuse. (§ 5 ch 45 SLA 1982)

Sec. 17.35.040. Sources, distribution and possession of mari-
juana. (a) A patient who is certified to participate in the therapeutic
research program by the Patient Qualification Review Committee may
obtain and possess marijuana, its derivatives, orits active ingredients,
whether synthetic or natural, for the patient’s own use.

(b) The board shall establish procedures by which a person autho-
rized under this section to possess marijuana, its derivatives or active
ingredients, whether synthetic or natural, may do so, subject to
applicable regulations adopted by the Drug Enforcement Administra-
tion ofthe United States Department ofJustice, the United States Food
and Drug Administration, and the National Institute on Drug Abuse.
(§ 5ch 45 SLA 1982)

Sec. 17.35.050. Report to the governor and legislature. The
board, in conjunction with the Patient Qualification Review Commit-
tee, shall report its findings and recommendations to the governor and
the legislature regarding the effectiveness of the therapeutic research
program by March 1, 1984. (8§ 5 ch 45 SLA 1982)
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In this chapter
(1) "board" means the Board of Pharmacy;
(2) "marijuana” has the meaning set out in AS 11.71.900(14);
(3) "practitioner”means a physician authorized to practice medicine
in the state under AS 08.64. (§ 5 ch 45 SLA 1982)

Revisor’s notes. — Enacted as AS
17.35.060. Renumbered in 1982.



Sectional Analysis - Committee Substitute for HB 213

“An Act relating to the medical use of marijuana;
and providing for an effective date.”

The following is a sectional analysis of Committee Substitute for House Bill 213 (1-LS0892\G),
introduced on April 27, 1999. CSHB 213 proposes several amendments toAS 17.37.010 -
17.37.070, the “Medical Uses of Marijuana for Persons Suffering from Debilitating Medical
Conditions Act,””approved by voters as “Ballot Measure No. 8””inNovember 1998.

This analysis addresses substantive changes only. CSHB 213 also incorporates dozens of minor
changes affecting the style, grammar, and sentence structure of the new marijuana law. These
alterations are designed to add clarity and bring the initiative language into conformity with the
drafting style of Alaska statutes. Unless a proposed amendment involves a substantive change to
the law, itwill not be addressed in this document. CSHB 213 (1-LS08921G) mirrors SSSB 94(1-
LS0524\K)

In the interest of brevity, the statute created by Ballot Measure No. 8 will hereinafter be referred to
as the “fledical Marijuana Act”’or simply “fIMA . ~~

Section 1

This establishes a new section under Title 11 (Criminal Statutes), Chapter 71 (Controlled
Substances). Itprovides that a defendant charged with violating Alaska 3 controlled substance law
may utilize as an “&ffirmative defense””the fact that the defendant is a patient or a caregiver
permitted to use or possess marijuana under the terms of the Medical Marijuana Act.

This affirmative defense provision replaces the broad-based immunity language now found in Sec.
17.37.030(a)-(b) of the Medical Marijuana Act (See page 8, lines 15-31 &page 9, lines 1-5). talso
replaces the broad “Exception clause””that M M A aoded to the state 3 controlled substances law at
AS 11.71.190(b), i.e., “Marijuana isa schedule V1A controlled substance exceptfor marijuana
possessedfor medical purposes under AS 17.37." The language emphasized in italics is deleted in
Section 2 of CSHB 213 (See page 2, lines 23-24).

The affirmative defense requirement proposed inCSHB 213 closely follows the model of state law
relating to concealed weapons atAS 11.61.220(b). That statute provides that a person who
“knowingly possesses a deadly weapon. .. that isconcealed on the person”is guilty of a Class B
misdemeanor. However, aperson charged with this offense may invoke as an “affirmative defense””
the fact that he or she is “the holder of a valid permit to carry a concealed handgun.””

Under state law at Sec. 11.81.900(b)( D, the term “&ffirmative defense”’means that “Some evidence
must be admitted which places in issue the defense””and that “the defendant has the burden of
establishing the defense by a preponderance of the evidence.”” This is appropriate in circumstances
where the defendant has special custody of. or access to information (e.g., a registration card,



written medical diagnosis, etc.), that would clearly demonstrate to law enforcement officials that the
person isprotected by a statutory exception.

Some have criticized the “affirmative defense””approach inCSHB 213 on the grounds that itplaces
the burden of proof on the defendant rather than law enforcement. However, this is consistent with
how Alaska law is applied to all other cases involving drugs on the controlled substance list,
whether the substance is legal to prescribe or not. The burden of proof in all cases involving
controlled substances is set out clearly inAS 11.71.350, which has been law since 1982: “Ttisnot
necessary for the state to negate an exemption or exception provided for in this chapter in a
complaint, information, indictment, or other pleading or at a trial, hearing, or other proceeding
under this chapter or AS 17.30. The defendant has the burden ofproving by a preponderance ofthe
evidence any exemption or exception claimed by the defendant>>(emphasis added).

Law enforcement officials and gun owners have stated that the “affirmative defense””structure used
in Alaska 3 concealed-carry permit law works very well because ftremoves any ambiguity about
who isallowed to carry a concealed weapon. In similar fashion, CSHB 213 will remove any
ambiguity about who isentitled to use marijuana. Itestablishes what the U.S. Supreme Court has
called the “bright line””that will help police distinguish between legitimate and illegitimate users of
marijuana. Itwill help protect medical marijuana patients from being victims of mistaken arrest,
and rtwill likewise allow the state to continue enforcing the state law that prohibits recreational use
of marijuana. Alaskans voted to recriminalize possession of marijuana when they approved Ballot
Measure No. 2 in 1990.

The affirmative defense provision in CSHB 213 contains appropriate safeguards to ensure
marijuana will be legally used only for valid medical reasons and not for “fecreational”’use. Under
Alaska 3 existing controlled substance law, a person can be charged with the following marijuana-
related offenses:

1) manufacture

2) delivery

3) possession

4) possession with intent to manufacture or deliver
5) use

6) display

For any of the six charges referenced above, CSHB 213 requires a person to meet all of the
following requirements to establish a valid affirmative defense:

1) Person must be a patient, primary caregiver for a patient, or alternative caregiver for a
patient.

2) The patient must be currently registered with the Department of Health & Social Services as
a person entitled to use marijuana to address a debilitating medical condition.

3) The entire amount of marijuana in question must have been intended for medical use by the
patient in accordance with a physician 3 recommendation as described inAS 17.37.010(c)

(see page 3, lines 28-31 and page 4, lines 1-9).



4) The person 3 use of marijuana must comply with all requirements of AS 17.37, the Medical
Marijuana Act. Among these requirements: prohibition on using marijuana in a public
place; prohibition on using marijuana in a manner that endangers the health or safety of any
person; prohibition on selling or distributing marijuana to any person other than an exchange
between the patient and his or her primary caregiver; and possession limits of one ounce of
marijuana in usable form and six plants (see page 10, lines 21-31 &page 11, lines 1-13).

5) Ifthe defendant isa primary caregiver or alternative caregiver for a patient, the person must
be in physical possession of the caregiver registry identification card issued by DHSS .

Section 10f CSHB 213 concludes with a series of definitional references (Se€ page 2, lines 15-21).
Some of the definitions are changed slightly from those used in the Medical Marijuana Act. The
changes are discussed in Section 7 of this analysis.

Section 2

As described earlier in this analysis, Section 2 of CSHB 213 eliminates the broad exception clause
the Medical Marijuana Act tacked on to the state 3 Controlled Substances Act: “Marijuana isa
schedule V1 A controlled substance [EXCEPT FOR MARITJUANA POSSESSED FOR MEDICAL
PURPOSES UNDER AS 17.37.]. Thus, CSHB 213 restores medical marijuana to the list of
controlled substances.

It is not necessary or even wise to remove medical marijuana from Alaska 3 listof controlled
substances - which includes other medications that are available for prescription by doctors. Our
law should recognize that marijuana, like morphine or any other prescription drug, isa controlled
substance, regardless of how itisused. Indeed, one of the duties of the state 3 Controlled
Substances Advisory Committee isto “fecommend regulations... to prevent excessive prescription
of controlled substances and the diversion ofprescription drugs into illicit channels=~(emphasis
added) (See AS 11.71.110).

By completely deleting medical marijuana from Alaska 3 list of controlled substances, the new
Medical Marijuana Act has effectively removed this substance from the reach of any legal or
regulatory authority under the Controlled Substances Act (Title 11, Chapter 71). At least for this
portion of state law, “fmedical marijuana”’now has no more legal significance than a can of soda, a
stick of chewing gum, or ajar of peanut butter. It isdifficult to fathom how this serves a public
health interest.

Section 3

This section of CSHB 213 proposes several amendments to AS 17.37.010, which establishes a
registry under DHS S of patients entitled to use marijuana.

1) To be listed on the registry, a patient must provide the department with r signed
statement from his or her physician stating that the patient has been diagnosed with a
debilitating medical condition, specifying the nature of the patient 3 symptoms, and
concluding that the patient might benefit from the medical use of marijuana. In the



2)

statement, the doctor must certify that he or she personally examined the patient in the
context of a “bona-fide physician-patient relationship.””

The physician 3 statement described above in (1) must also include a statement that the
physician has “considered other approved medications and treatments that might
provide relief, that are reasonably available to the patient, and that can be tolerated by
the patient, and that the physician has concluded that the patient might benefitfrom the
medical use ofmarijuana." This additional requirement, not found in the original

MMA,

establishes a level of accountability from physicians who recommend use of

marijuana. This higher level of accountability is prudent given the following facts
related to the medical use of marijuana:

A) A recent report from the National Academy of Sciences ZInstitute of Medicine

B)

recommended that short-term marijuana use by certain patients could be
accepted only ifthe “Tailure of all approved medications to provide relief has
been documented. >>(See Recommendation #6 ofthe Institute of Medicine
Report, “Marijuana & Medicine: Assessing the Science Base," published by
National Academy Press, Washington, D.C., 1999).

This requirement was deemed prudent by the Institute of Medicine because of
the harmful effects of smoking marijuana. As noted in the Institute report,
“‘lthough marijuana smoke delivers THC and other cannabinoids to the body, it
also delivers harmful substances, including most of those found in tobacco
smoke. In addition, plants contain a variable mixture of biological ly-active
compounds and cannot be expected to provide a precisely defined drug effect.
For these reasons, the report concludes that the future of cannabinoid drugs lies
not in smoked marijuana...”” In a separate section devoted to the “physiological
risks””of marijuana use, the Institute of Medicine noted: “Marijuana smoking is
associated with abnormalities of cells lining the human respiratory tract.
Marijuana smoke, like tobacco smoke, isassociated with increased risk of
cancer, lung damage, and poor pregnancy outcomes... Numerous studies suggest
that marijuana smoke isan important risk factor in the development of
respiratory disease.””

The principle authors of the Institute of Medicine report reiterated their findings
in an editorial published in The Standard-Times (Massachusetts) on April 13,
1999: “1n deciding whether marijuana should be smoked as medicine, society
must weigh the reality of this crude drug-delivery system against the benefits it
might bestow. Chronic smoking of marijuana increases a person 3 chances of
developing cancer, lung damage, and problems with pregnancies, including low
birth weight. Therefore, itissimply not an acceptable long-teim option.
Smoking should be allowed only for short-term use among patients with
debilitating symptoms, or who are terminally ill and do not respond well to
approved medications." (emphasis added). The principle authors of the report
(and the editorial) are Dr. John A. Benson, Dean and Professor of Medicine
Emeritus at the Oregon Health Sciences University School of Medicine in



)

D)

E)

F)

Portland; and Dr. Stanley J. Watson, Jr., Co-Director and Research Scientist at
the Mental Health Research Institute, University of Michigan, Ann Arbor.

The federal government classifies marijuana as a “Schedule 1””drug: dangerous,
addictive, and without medical benefit. Under federal law, itcannot be legally
prescribed, grown, or sold - regardless of what Alaska statutes say. A doctor
who recommends use of marijuana is effectively advising the patient to engage
in activity that is prohibited by law. Out of concern for the welfare of the
patient, it is reasonable to require that other legal treatments be considered first.
Nothing in state law can protect a patient (or a physician) from enforcement
action by the federal Drug Enforcement Administration.

The main psychoactive ingredient in marijuana, Delta-9-tetrahydrocannabinol
(THC), isalready available in synthetic form in the drug Marinol, which can be
legally prescribed. Unlike marijuana, itis “pure””and can be administered in
precise, controlled doses. As the American Medical Association has stated,
“Marijuana doesn Tfitneatly into traditional protocols because the dosage is
inexact, the quality and strength of marijuana varies, and each puff contains more
than 400 chemicals, not just a single agent to be isolated.”(SOUI’CGZ editorial of
American Medical News, April 7, 1997)

The American Medical Association has recommended that marijuana remain
classified as a prohibited, Schedule 1drug (i.e., illegal to prescribe) until further
research can demonstrate whether the substance has any medical utility: “What
patients and physicians deserve now issome much-needed clinical research that
will decide the issue of whether medical marijuana iseven worth talking about...
Certainly medical marijuana has a loyal following of patients. As the ballot
measures indicate, ithas also captured the imagination of the public at large.
Unfortunately, unproven therapies often do. >~ (Source: Report 10 ofthe Council
on Scientific Affairs, American Medical Association & editorial of American
Medical News, April 7, 1997)

The American Cancer Society has questioned the efficacy of medical marijuana:
“Marijuana has also been suggested as a treatment for pain, loss of appetite and
depression associated with cancer. To date, there is no scientific evidence that
marijuana is as useful as currently available medications in controlling these
symptoms. Claims that marijuana smoking can improve some patients "general
sense of well-being cannot be readily verified by scientific research. Some states
have recently passed legislation intended to promote access to marijuana for
patients with cancer and other serious diseases. Evaluation of any medication
involves weighing itsbenefits against adverse effects and other disadvantages.
As a medication for controlling nausea and vomiting associated with cancer
chemotherapy, smoked marijuana appears to offer little ifany benefit over
legally available medications (including dronabinol).”(SOUfCe: statementposted
on the American Cancer Society web page, available at www.cancer.org/murphy
Tweek2.html)


http://www.cancer.org/murphy

G) Marijuana is a dangerous substance and itis the most commonly abused illegal
drug in the United States: “Today 3 street version [ofmarijuana], however, is 10
times more potent than what was available a decade or two ago. And itis that
many times more dangerous. Marijuana... is far from harmless. Itcontains
more harmful chemicals than cigarettes. The chemical ingredients can stay in the
body for up toa month after the smoking of a single joint (marijuana cigarette).
Marijuana affects every tissue in the body. Itslows down brain activity and
impairs concentration, depth perception, reaction time, and the ability to evaluate
situations and outcomes. ltcan damage short-termmemory and bring on a
totally 1don tcare ~attitude... Meanwhile, the smoke from one marijuana joint
causes more lung damage than that from awhole pack of cigarettes. Over time
the chemicals and smoke can cause lung cancer and emphysema. The body 3
ability to fight infection may be lowered because marijuana often lowers the
white blood cell count.”~ (Source: "Tne Perils ofPot, -1y Dr. Richard Heyman,
Chairman ofthe Committee on Substance Abuse ofthe American Academy of
Pediatrics, published in the American Medical Association hook “Teen Talk. ”)

3) The registry must include not only the patient, but also the patient 3 primary caregiver

4)

5)

and alternative caregiver, ifeither isdesignated. Only one primary caregiver and
alternative caregiver can be listed for each patient. To be listed as a caregiver, a person
must submit a sworn statement to DHS S stating that the applicant is at least 21 years of
age, not currently on probation or parole, and has never been convicted of a felony
violation of the drug laws of Alaska or another state. The patient must include the
following information about the primary and alternative caregivers in his or her
application: name, address, date of birth, Alaska drivers license or identification card
number. A person can be a caregiver for only one patient at a time, except in
circumstances inwhich the person iscaring for two or more patients who reside in the
same household as the caregiver and these patients are related to the caregiver by at least
the fourth degree of kinship by blood or marriage.

If the patient isa minor, the registry application must be filed by the parent or guardian.
The application must include a statement by the minor 3 parent or guardian that the
physician has explained the risks and benefits of medical use of marijuana and that the
parent or guardian consents to serve as the primary caregiver for the patient. CSHB 213
further requires that the parent or guardian “control the acquisition, possession, dosage,
andfrequency ofuse ofmarijuana by the patient.

CSHB 213 deletes much of the sweeping confidentiality language atAS 17.37.010(b)
because tunreasonably restricts the ability of law enforcement to access registry
information for official purposes (see page 3, lines 13-24). In itsplace, CSHB 213
stipulates that registry information is confidential and not consideied a public record
under AS 09.25.100 - 09.25.220 (the public records statute under the Code of Civil
Procedure). However, law enforcement personnel are permitted to access registry
information while “in the course of a criminal investigation.”” This specific type of
access is not currently permitted under MM A .



6)

)

8)

9

DHSS ispermitted todeny a registration card to a patientwho “fsnot... qualified to be
registered>{See page 5, lines 15-16). This authority issomewhat broader than what is
currently permitted undei the Medical Marijuana Act, which authorizes a denial only if
the patient (1) did not provide the required information; or (2) provided information that
was falsified.

IT a patient 3 application designates a caregiver and DHS S determines that the caregiver
does not meet the statutory requirements to be listed, the department shall proceed to
review the patient 3 application as ifthere were no designation of a caregiver. The
patient may apply to have a new primary caregiver or alternate caregiver listed at any
time.

When an application is approved, the department will issue a registration card for the
patient and a duplicate card for the patient 3 primary caregiver, ifone has been listed.
The duplicate card will be clearly identified as the caregiver registry identification card.

The Medical Marijuana Act states that ifDHS S fails to act on an application within 35
days of receipt, then the application is considered to have been automatically approved.
CSHB 213 retains this provision, but adds a stipulation that if the department
subsequently registers or denies registration to a patient or caregiver, this action revokes
or supersedes the previous “&utomatic”’approval.

10) A patient or primary caregiver who isquestioned by a law enforcement officer regarding

the medical use of marijuana must present proper identification to the official, and also
one of the following documents: (1) the person 3 registry identification card; or (2) a
copy of an application that has been pending before the department for more than 35
days without being approved or denied, along v/ith proof of the date of delivery to the
department.

I1)The M M A states that a denial of a registry identification card isconsidered a final

agency action subject to judicial review, and that only the patient has the standing to
contest the denial. CSHB 213 amends this language to state that, in addition to a denial,
the revocation of a registry identification card or the removal of a person from the
registry (e.g-, a primary caregiver) also constitutes a final action subject to judicial
review. In addition to the patient, a parent or guardian of a patient who isa minor also
has standing to contest the agency action.

12) The M M A requires a patient to notify the department within 10 days of any changes in

the patient 3 name, address, physician, or primary caregiver. CSHB 213 expands this
10-day notice requirement to include any changes inname or address of the primary
caregiver.

13) The M M A requires the patient to return his or her registry identification card within 24

hours of receiving a physician 3 diagnosis that the patient no longer has a debilitating
condition. CSHB 213 expands this requirement to also require the primary caregiver to
return his or her registration card within 24 hours of the new diagnosis.



14) CSHB 213 adds a new provision in subsection (m) designed to prevent abuse of the

registration system: “A copy of a registry identification card is not valid. A registry
identification card is not valid if the card has been altered, mutilated inaway that
inpairs its legibility, or laninated.~(See page 7, lines 25-27)

15) CSHB 213 adds anew subsection (n) permittingDHSS to revoke a patient 3 registration

if the department determines that the patient has violated a provision of AS 17.37 (the
Medical Marijuana Act) or AS 11.71 (Controlled Substances Act), (see page 7, lines 28-

20)

16) CSHB 213 also adds a new subsection (o) allowing DHSS to remove a primary or

alternate caregiver from the state registry ifitis determined that the caregiver isnot
qualified to be listed or has violated a provision of AS 17.37 (Medical Marijuana Act) or

AS 11.71 (Controlled Substances Act), (Seepage 7, lines 30-31 &page 8, lines 1-2)

Saion4

This section of CSHB 213 proposes several amendments to Sec. 17.37.030 of the MM A, entitled

“Privileged medical use of marijuana.””

D

2)

In subsection (a), all material from the original M M A isdeleted and replaced with new
language (see page 8, lines 12-30). The language proposed for deletion is the most
problematic in the Medical Marijuana Act, as ftgrants sweeping immunity to both
patients and primary caregivers claiming a medical need for marijuana, even ifthe
patient and primary caregiver are not registered with DHSS. Along with theM M A 3
removal of “medical marijuana®*from Alaska 3 listof controlled substances (S€e page 2,
lines 23-24), this provision effectively places the burden on law enforcement to prove
that a person being questioned about marijuana use iSNO T using it for a medical
purpose. This shifting of the burden of proof will likely cause police to not bother
making arrests in many situations because of the ambiguities in the law. This
problematic language isreplaced by the new “&ffirmative defense”’provision described
in Section 1of this analysis. The new subsection (a) reads as follows: A patient,
primary caregiver, or alternate caregiver registered with the department under this
chapter has an affirmative defense to a criminal prosecution related to marijuana to the
extentprovided inAS 11.71.090. ”

The next subsection (b) begins on page 8, line 31. In itsoriginal form, as part of the
MMA , thissubsection grants sweeping immunity from prosecution related to the
medical use of marijuana, though at least this subsection limits the protection to those
who are in “lawful possession of a registry identification card.”” Similar to the change in
subsection (&), CSHB 213 deletes the general immunity language in this subsection
because protection for medical marijuana use iscovered by the affirmative defense
provision in Section 1. However, the revised subsection retains the immunity language
insofar as itrelates to the specific act of applying to be listed on the state registry:
“Except as otherwise provided by law, a person is not subject to arrest, prosecution, or
penalty in any mannerfor applying to have the person’ name placed on the confidential
registry maintained by the department under AS 17.37.010. -~



3) The next subsection (c) in the Medical Marijuana Act (beginning on page 9, line 6)
provides that a physician who advises a patient regarding the medical use of marijuana
shall not be subject to prosecution or other disciplinary action for providing such advice,
provided certain conditions are met. CSHB 213 adds a new condition to those already
listed - specifically, that the physician 3 advice must be based on a contemporaneous
assessment of <6ther approved medications and treatments that might provide reliefand
that are reasonably available to the patient and that can be tolerated by the patient. ”

4) The next subsection (d) of M M A (beginning on page 9, line 28) contains an exclusionary
clause stating that a person is not “éntitled to the protection of this section””(i.e., AS
17.37.030) for the non-medical use of marijuana. CSHB 213 expands the scope of this
exclusionary clause to state that no person is “éntitled to the protection of this chanter””
(i,e., AS 17.37 in itsentirety) for the non-medical use of marijuana. In other words, a
person 3 use of marijuana for non-medical purposes makes that person ineligible for the
protections in the entire Medical Marijuana Act, not merely the protections of one
section.

5) CSHB 213 deletes the next subsection (¢) of the M M A (See page 10, lines 2-19). This
subsection contains cumbersome language addressing issues of forfeiture of property
arising from seizures of medical marijuana. The deletion of this language was the result
of an amendment adopted inthe HESS Committee at the recommendation of the
Department of Law and Department of Public Safety. Alaska law already includes
comprehensive guidelines for seizures and forfeiture of property in the area of controlled
substances. These procedures are setout in AS 17.30.100 - 17.37.126, and they apply to
all cases involving seizure of drugs on Alaska 3 list of controlled substances. There is
no need to have a separate seizure and forfeiture law that applies exclusively to
marijuana used for medical purposes. In addition, the provisions of CSHB 213 requiring
registration and the carrying of a registry 1D card make itextremely unlikely there will
be any cases inwhich law enforcement officials mistakenly seize marijuana and other
paraphernalia from a patient who is legally entitled to possess or use it

In this section, CSHB 213 proposes several amendments to Sec. 17.37.040 of the M_edical
Marijuana Act, entitled “Restrictions on medical use of marijuana”=(See page 10, lines 21-31; page

11, lines 1-31; &page 12, line 1). Unfortunately, as the analysis below demonstrates, the
“festrictions””in M M A are illusory:

1) The existing Medical Marijuana Act, now in force, provides in subsection (2) that a
patient “in lawful possession of a registry identification card””shall not:

A) use medical marijuana “in a way that endangers the health or well-being of
any person.””

B) use medical marijuana “in plain view of, or in a place open to, the general
public.>”



2)

Section

6

C) knowingly sell or distribute marijuana to any person not in lawful possession
of a registry identification card, or eligible to possess such a card.

Curiously, the limitations above do not apply to:
A) aprimary caregiver; or
B) apatient who isnot in “Tawful possession of a registry identification card.””

Therefore, under the terms of MM A, aprimary caregiver and a patient who qua Tfies for
medical use of marijuana, DUt who refuses to participate in the optional registration
ProcCess, is not prohibited by this section from: (1) using marijuana ina public place; (2)
using marijuana in a way that endangers the health and safety of another person; or (3)
selling/distributing marijuana to persons who are not in lawful possession of a registry
identification card or eligible for such a card.

CSHB 213 corrects these problems: itapplies the restrictions to both patients and
primary caregivers, and the restrictions apply regardless of whether one has a
registration card or not. Also, to help the medical marijuana law work better for patients
and caregivers, CSHB 213 adds an exception to the public use prohibition, stating that it
isnot a violation to carry less than one ounce of marijuana in a public place, provided
the drug is kept in a closed container, carried on the person, is not visible to anyone other
than the patient or primary caregiver, and the possession is limited to what is necessary
to transport the marijuana to a place where the patient and caregiver can lawfully use the
substance.

CSHB 213 also adds new requirements to subsection (&) to prohibit the sale or
distribution of marijuana to any person, except that marijuana car. be transferred between
the patient and primary caregiver. Italso sets possession limits of one ounce in usable
form and six plants, of which no more than three can be mature and flowering and
capable of producing usable marijuana at any one time (see page 11, lines 7-13).

Subsection (d) of M M A (beginning on page 11, line 25) states that “Aothing in this
section shall require any accommodation of any medical use of marijuana””in a place of
employment, a correctional facility, school bus, etc. Once again, theM M A employs the
word “Section””instead of the word “Chapter”>- which effectively renders the restrictions
meaningless and creates a gaping loophole. CSHB 213 corrects this problem by deleting
“Section”’and inserting “Chapter””in its place. In addition, CSHB 213 adds a new
provision stating that marijuana use need not be accommodated in a “Medical facility, or
facility monitored by the department of the Dept, of Administration””(e.g-, juvenile
detention facility, Pioneer Home, etc.). These terms aiv, defined on page 13, lines 14-31
& page 14, lines 1-4.



This section of CSHB 213 amends Sec. 17.37.060 of the marijuana initiative, entitled “Addition of
debilitating medical conditions.””

The Medical Marijuana Act requiresDHS S to adopt regulations governing the manner inwhich
new debilitating medical conditions eligible for treatment with marijuana can be added “to the list
provided in this section”*(Se€ page 12, lines 3-7). However, this statement is meaningless because
there isno listof medical conditions in “this section,””which isSec. 17.37.060. Presumably, the
drafters of M M A meant to refer to the list provided in the subsequent section, 17.37.070. To
provide clarity, CSHB 213 amends this section to refer specifically to the list of debilitating
conditions defined in Sec. 17.37.070 (€€ page 12, lines 27-31 &page 13, lines 1-11).

This section of CSHB 213 makes several changes to the definitions section of the Medical
Marijuana Act (AS 17.37.070).

1) CSHB 213 adds a new definition of “@lternate caregiver,””as the original M M A does
not provide for alternate caregivers. The alternate caregiver, when in possession of the
caregiver 1D card, is able to carry out the responsibilities of the primary caregiver when
that person isurable to fulfill them (such as during travel out of state).

2) CSHB 213 adds a definition of the term “bona fide physician-patient relationship.””
Although this term isused inthe M M A atAS 17.37.030(c)(2), the drafters of the
initiative neglected to include a definition. CSHB 213 defines the term as a relationship
inwhich "the physician obtained a patient history, performed an in-person physical
examination of the patient, and documented writtenfindings, diagnoses,
recommendations, and prescriptions in written patient medical records maintained by
the physician.~

3) The definition of “torrectional facility””’inM M A isdeleted in favor of amore
comprehensive definition already in Alaska law under Title 33, Chapter 30, entitled
“Prison Facilities and Prisoners””(see Section 901): "aprison, jail, camp, farm, half-
way house, group home, or other placement designated by the commissionerfor the
custody, care, and discipline ofprisoners.”

4) CSHB 213 includes a new definition of “Tacility monitored by the department or the
Department of Administration.”” This definition is necessary because CSHB 213
states at AS 17.37.040(d)(2) that the medical use of marijuana is not required to be
accommodated at any of these facilities (5e€ page 11, lines 28-29). The definition
includes any “institution, building, office, or home *”operated, funded, inspected,
licensed, designated, or under contract with DHS S or the Department of Administration
for the care of juveniles, the elderly, and the mentally ill (See page 13, lines 14-31),

5) A new definition of “medical facility””is included, for the same reason identified in (4)
above - namely, that CSHB 213 requires no accommodation for the use of medical
marijuana in these facilities (page 11, line 28). wmedical facility is defined as an
"institution, building, office, or home providing medical services, and includes a
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hospital, clinic, physician's office, or healthfacility as defined in AS 47.07.900, and a
fgiii}yogrgggdjpg hospice care or rehabilitative services, as those terms are defined in

6) “Medical use>of marijuana is redefined for greater clarity. The existing definition in
the Medical Marijuana Act defines “Medical use””as marijuana used, manufactured, etc.,
to “&ddress the symptoms or effects of a debilitating medical condition.””CSHB 213
defines medical use inmore concise terms, as marijuana used to "‘alleviate a debilitating
medical condition. ”

7) CSHB 213 changes the definition of prlmary Careglver to add greater clarity and
prevent abuse: "primary caregiver means a person listed as a primary caregiver under
AS 17.37.010 and in physical possession ofa caregiver registry identification card;
Drimary caregiver" also includes an alternate caregiver when the alternate caregiver is
in physical possession of the caregiver registry identification card."

8) The definition of “prisoner”>contained inM M A isdeleted by CSHB 213. The need for
this definition is not apparent, since the term isnot employed anywhere in the main body
of the initiative language. The only reference to the word “prisoner””is found in the
definitions section, under “€orrectional facility.””Since CSHB 213 proposes to use the
standard definition of “€orrectional facility’’contained in state statute at A S
33.30.901(4), there appears to be no need for a unique, tailor-made definition of
prisoner. State law already defines the term “prisoner””at AS 33.30.901(12).

9) CSHB 213 deletes the definition of T€QIStry identification card” vecause it is
superfluous. The meaning of this term is self-evident inCSHB 213 atSec. 3, AS

17.37.010(e) (See page 5, lines 26-31 & page 6, lines 1-12).

10) CSHB 213 deletes the definition of “Written documentati()ﬂ” as the meaning of this
tern is self-evident in Sections 1& 3 (See page 3, lines 28-31; page 4, lines 1-9).

This section of CSHB 213 deletes two sections of the Medical Marijuana Act - AS 17.37.020 and
17.37.050.

1) Section 17.37.020 of MM A, entitled “Medical Use of Marijuana, ”’establishes limits on
the amount of marijuana a patient can “tise””for medical purposes - no more thai one
ounce inusable form, and no more than six marijuana plants, with only three mature and
flowering. In this context, itisodd that the M M A employs the term “Gse””rather than
“possess.”” If the language is taken literally, itappears a patient could “possess”’an
unlimited quantity of marijuana, as long as the patient is currently “fising”’no more than
one ounce inusable form. In fact, the next paragraph of this section [AS 17.37.020(b)]
allows even these ill-defined limits to be exceeded ifthe patient or primary caregiver can
prove by a preponderance of evidence that “any greater amount was medically justified
to address the patient 3 debilitating medical condition.””CSHB 213 deletes this entire
section of MM A, and restates the limits on possession of marijuana in Section 5 (see



page 11, lines 10-13). These limits are restated strictly in terms of “possession, >“not
‘tlse.”

2) Section 17.37.050 of the marijuana initiative is entitled, “fledical use of marijuana by a
minor.”” It states requirements that must be met ifa minor is to use medical marijuana.
CSHB 213 deletes this entire section and instead addresses the use of marijuana by
minors in Section 3 of the bill (5e€ page 3, lines 25-27; page 4, lines 21-25; and page 7,
lines 9-11).

Sain9

This section of CSHB 213 provides for an immediate effective date, in accordance with AS

01.10.070(c).

Prepared by Mike Pauley, Staff Aide to Senator Loren Leman (465-3841)
Lastupdated: May 9,1999
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§ 11.61.215 Criminal Law 416

Sec. 11.61.215. Intoxication as applicable topossession ofa firearm. [Revealed, § 11 ch

59 SLA 1991.]

Sec. 11.61.220. Misconductinvolving weapons in the fifth degree, (a) A person
commits the crime of misconduct involving weapons in the fifth degree if the person

(1) knowingly possesses a deadly weapon, other than an ordinary pocket knife or a
defensive weapon, that is concealed on the person;

(2) knowingly possesses a loaded firearm on the person in .u»y place where intoxicating
liquor is sold for consumption on the premises;

(3) being an unemancipated minor under 16 years of age, possesses a firearm without
the consent of a parent or guardian of the minor;

(4) knowingly possesses a firearm

(A) within the grounds of or on a parking lot immediately adjacent to a center, other
than a private residence, licensed under AS 47.33 or AS 47.35 or recognized by the federal
government for the care of children; or

(B) within a

(i) courtroom or office of the Alaska Court System; or

(if) courthouse that is occupied only by the Alaska Court System and other justice-

related agencies;
(C) within a domestic violence or sexual assault shelter that receives funding from the

state; or
(5) possesses or transports a switchblade or a gravity knife.
(b) In a prosecution under (a)(1) of this section, it is an affirmative defense that the

defendant, at the time of possession, was

(1) in the defendants dwelling or on land owned or leased by the defendant appurte-
nant to the dwelling;

(2) actually engaged in lawful hunting, fishing, trapping, or other lawful outdoor
activity that necessarily involves the carrying of a weapon for personal protection;

(3) the holder of a valid permit to carry a concealed handgun under AS 18.65.700 —
18.65.790, the weapon was a concealed handgun as defined in AS 18.65.790, and the
possession did not occur in a municipality or established village in which the possession
of concealed handguns is prohibited under AS 18.65.780 — 18.65.785; or

(4) considered a permittee under AS 18.65.748 and

(A) the weapon was a concealed handgun as defined in AS 18.65.790; and

(B) the possession did not occur in a municipality or established village in which the
possession of concealed handguns is prohibited under AS 18.65.780 — 18.65.785.

(c) The provisions of (a)(2) and (4) of this section do not apply to a peace officer acting
within the scope and authority of the officer's employment.

(d) In a prosecution under (a)(2) of this section, it is

(1) an affirmative defense that

(A) the defendant, at the time of possession, was the holder of a valid permit to carry
a concealed handgun under AS 18.65.700 — 18.65.790 or was considered a permittee
under AS 18.65.748;

(B) the loaded firearm was a concealed handgun as defined in AS 18.65.790;

(C) the possession occurred at a place designated as a restaurant for the purposes of
AS 04.16.049 and the defendant did not consume intoxicating liquor at the place; and

(D) the possession did not occur in a municipality or established village in which the
possession of concealed handguns is prohibited under AS 18.65.780 — 18.65.785;

(2) a defense that the defendant, at the time of possession, was on business premises

(A) owned by or leased, by the defendant; or

(B) in the course of the defendant’s employment lor the owner or lessee of those
premises.

(e) For purposes of this section, a deadly weapon bn a peraon is concealed ifit is
covered or enclosed in any manner so that an ohserver cannot determine that it is a
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weapon without removing it from that which covers or encloses it or without opening,
lifting, or removing that which covers or encloses it; a deadly weapon on a person is not
concealed if it is an unloaded firearm encased in a closed container designed for

transporting fireaims.

(0 For purposes of (a)(2) and (e) of this section, a firearm is loaded if the

(1) firing chamber, magazine, clip, or cylinder of the firearm contains a cartridge; and
(2) chamber, magazine, clip, or cylinder is installed in or on the firearm.

(g) Misconduct involving weapons in the fifth degree is a class B misdemeanor.

(h) The provisions of (a)(1) of this section do not apply to a

(1) peace officer ofthis state or a municipality ofthis state acting within the scope and

authority of the officers employment;

(2) peace officer employed by another s*ate or a political subdivision of another state

who, at the time of the possession, is

(A) certified as a peace officer by the other state; and

(B) acting within the scope and authority of the officers employment; or

(3) police officer of this state or a police officer or chief administrative officer of a
municipality of this state; in this paragraph, “police officer” and “chief administrative
officer” have the meanings given in AS 18.65.290.

(i) In a prosecution

(1) under (a)(4)(B) of this section, it is a defense that the defendant, at the time of
possession, was authorized to possess the firearm under a rule of court;

(2) under (a)(4)(C) of this section, it is a defense that the defendant, at the time of
possession, was authorized in writing by the administrator of the shelter to possess the
firearm. (§ 7 ch 166 SLA 1978;am § 23 ch 102 SLA 1980; am 8§ 8,9 ch 59 SLA 1991; am
88 17,18 ch 79 SLA 1992; am 88 1— 3 ch 67 SLA 1994; am 8§ 2ch 124 SLA 1994;am § 3
ch 130 SLA 1994; am 8§ 3ch 33 SLA 1995; am 8 4 —8ch 1SLA 1998; am § 1ch 10 SLA

1998)

Rcvisor’s notes. — Paragraphs (i)(I) and (i)(2)
were enacted as (i)(A) and (i)(B). Renumbered in 1998.

Effect of amendments. — The 1991 amendment,
effective September 15, 1991, in subsection (a), in-
serted “or a defensive weapon" in paragraph (1),
added paragraphs (4) and (5), and made stylistic
changes; and in subsection (c), inserted, “and (4)."

The 1992 amendment, effective September 14,
1992, substituted “fifth degree" for “third degree" near
the beginning of subsection (a) and in subsection (g);
and, in paragraph (a)(4), inserted 'or a defensive
weapon" in two places.

The first 1994 amendment, effective October 1,
1994, added paragraph (b)(3) and mnde related stylis-
tic changes; added “; a deadly weapon on a person is
not concealed if it is an unloaded firearm encased in a
closed container designed for transporting firearms’
at the end of subsection (c); and, in subsection (f),
inserted an internal reference in the introductory
language, added the paragraph (1) designation, added
paragraph (2), and made a related stylistic change.

The second 1994 amendment, effective January 1,
1996, substituted “AS 47.35" for “AS 47.35.010 —
47.35.075" in paragraph (a)(4).

The third 1994 amendment, effective January 1,
1995, substituted ‘AS 47.33 or AS 47.35,010 —
47.35.070" for “AS 47.35.010 — 47,35.075" in para-
graph (2)(4). _ _

TTie 1995 amendment, effective August 17,1995, in
paragraph (a)(4), deleted former subparagraph (A),
relating to possession of defensive weapons within the
grounds ofor on a parking lot immediately adjacent to

school, and deleted the former subparagraph (B)
designation.

The first 1998 amendment, effective April 14, 1998,
in paragraph (a)(4) added the subparagraph (A) des-
ignation and added subparagraphs (B) and (C); in
subsection (b) substituted “the weapon was a con-
cealed handgun" for “the deadly weapon concealed
was a handgun,” in paragraph (3); added paragraph
(4), and made a related stylistic change; in subsection
(c) made a subsection reference substitution; in sub-
section (d) added paragraph (1), designated the exist-
ing provisions of that subsection as paragraph (2), and
rewrote the material appearing therein; and added
subsections (h) and (i).

The second 1998 amendment, effective April 14,
1998, rewrote subsection (h).

Editor’s notes. — Until January 1, 1996, subpara-
graph (a)(4) reads as follows: “licensed under AS
47.35.010 — 47.35.075 or recognized by the federal
government for the care of the children."”

Legislative history reports. — For revision of
1978 legislative committee report on AS 11.61.220, see
1979 House Journal, pp. 632-633. For a report on
Chapter 102, SLA 1980 (HCS CSSB 511), see 1980
Senate Journal Supplement, No. 44, May 29,1980, or
1980 House Journal Supplement, No. 79, May 29,
1980.

Opinions of attorney general. — Because AS
11.55.020 (now this section) excepts only “peace offic-
ers" from the general prohibition against carrying
concealed weapons, other persons, including state
employees charged with limited law enforcement du-
ties unless a peace officer within the meaning of AS
01.10.060(6), may not carry concealed weapons. De-
cember 22, 1977, Op. Atty Gen.

A comparison of the language of AS 18.65.010(b),



Talking Points

Amendment G . for CSHB 213 (HES) (draft 1-LS0892\G)

Substance: Page 4, lines 3-4: Deletes requirement that physician 3 statement accompanying
patient 3 application for the DHSS registry must specify “the nature of the patient3 symptoms.~”

Discussion: The requirement of symptom disclosure was intended by the sponsor to assistDHS S in

detecting a clearly fraudulent application, e.g., Patient X stubs his toe and obtains a
recommendation for marijuana from Dr. Feelgood. However, DHSS has testified they have other

means of detecting when physicians are recommending marijuana inappropriately. DHSS isalso
concerned about confidentiality - disclosure of patient 3 symptoms would effectively mean the
department has custody over sensitive & private patient medical records, and would have togo to
extraordinary lengths to protect confidentiality. The group sponsoring the marijuana initiative,
Alaskans for Medical Rights, has also expressed opposition to this disclosure requirement.

Amendment G.2 for CSHB 213 WES) (draft 1-LS0892\G)

Substance: Page 8, line 10: Adds anew subsection that requires physician to certify that a patient
applying for medical marijuana registry was personally examined by the physician within the one-
year period preceding the date of the patient 3 application. This would also apply to the annual
renewal - patient would have to provide documentation stating that physician 3 exam occurred
during the one-year period preceding the renewal application.

Discussion: The original HB 213 included a provision stating that a patient applying for the DHS S
registry must have been examined by a physician within three months of the date of application.

The HESS Committee deleted this requirement in response to concerns expressed by the
Administration. The concern was that the 3-month requirement could pose a hardship for people in
rural areas with limited access to health care services However, the effect of deleting this provision
is that a person could theoretically have one physical examination and then smoke marijuana for 10
or 20 years without every having to obtain an updated examination. The proposed amendment
would restore the requirement of periodic physical examinations - but the “#indow””is expanded
from 3 months to 1 year, so that the requirement does not pose an undue burden for persons who

live in rural areas of the state.
Amendment G.3 for CS11B 213 (HES) (draft 1-LS0892\(G)

Substance: Page 5, lines 6-7: Delete requirement that a primary caregiver can care for multiple
patients who are relatives ON L Y ifthey reside in the same household as the caregiver.

Discussion: HB 213 establishes a “bne-to-one”’relationship between patients using medical
marijuana and their primary caregivers: that is, each patient can have only one primary caregiver,
and each caregiver can have only one patient. The intent of this is to avoid a situation where “frug
dealers””fulfill the role of primary caregiver by “Supplying”’marijuana to multiple patients.

There isan exception to the “bne-to-one”’relationship in HB 213. Itallows a primary caregiver to
care for multiple patients ifthe patients are related to the caregiver and reside in the same household



as the caregiver. Concerns have been raised that many family members might not live in the same
household as a relative who wishes to serve as the caregiver. Deleting the “Same household””

requirement will allow more flexibility in this area.
Amendment G.4 forCSHB 213 (HES) fdrnft 1-LS0892\G)

Substance: Page 1, line 14 & page 2, lines 1-3: Delete requirement that patient or primary
caregiver must prove that all marijuana possessed, transferred, etc. was being used only for a

medical purpose.

Discussion: This language has been criticized on the grounds that itallegedly requires the patient to
prove a negative, i.e, that he or she was not using marijuana for an illegal purpose. While the
sponsor does not agree that the burden of proofwould be interpreted in this manner, the language is
not essential. In the subsequent paragraph (3) it is stated that an affirmative defense isonly valid if
the patient or primary caregiver is in compliance with the requirements ofAS 17.37 (the Medical
Marijuana Act). As amended by HB 213, AS 17.37 would prohibit the use of marijuana for any
non-medical purpose, so the language proposed for deletion is largely superfluous.

Amendment G.5 for CSHB 213 (HES) fdrnft 1-LS0892\G)

Substance: Page 11, line 10: Insert “in the aggregate””to make itclear that the patient and primary
caregiver can collectively possess no more than one ounce and six plants.

Discussion: The original version ofHB 213 made itclear that the possession limits in the
marijuana initiative approved by voters (one ounce usable form & six plants) applied collectively to
the patient and primary caregiver. In other words, the two persons could possess, in the aggregate,
no more than one ounce usable and six plants. When the CS for HB 213 was drafted, the concept of
“aggregate possession”’limits was inadvertently left out. As the bill reads now, the patient and
primary could arguably possess one ounce and six plants EACH, for a total of two ounces and
twelve plants. The proposed amendment would restore the possession limits to an aggregate of one

ounce, six plants.
Amendment G.6 for CSHB 213 (HES) fdrnft 1-LS0892\G)

Substance: Page 3, line 6: State that law enforcement can have access to the DHSS registry in a
criminal investigation only ifitpertains to a violation of the medical marijuana act or controlled

substance laws of the state.

Discussion: Concerns have been raised in previous hearings that HB 213 allows law enforcement
to have access to the DHS S patient registry at any time and for any reason. This proposed
amendment clarifies the sponsor 3 intent, that law enforcement would have access to the registry
information only for an investigation of a violation of state drug laws, inwhich case the information

in the registry would have some relevance.
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Luckhaupt-
5/11/99
A M ENIDMENT
TO: CSHB 213(HES)

1  Page 3. line 31. following ‘frelationship’

2 Insert “and setting out the date the examination occurred”

3 Page 7, line 18, following "documentation™:

4 Insert  including a statement signed hv the patient 3 physician containing the
5information required to be submitted under (©@of this section,”

6 Page 8, following line 10:

7 Insert a new subsection to read:

8 "() The department may not register a patient under this section unless
9 the statement of the patients physician discloses that the patient was personally
10 examined bv the physician within the one-vear period immediately preceding the
n patient 3 application. The department shall cancel, suspend, revoke or not renew
12 the registration of a patient whose annual resuhmission of updated written
13 documentation to the department under of this section does not disclose that
14 the patient was personally examined by the patient 3 physician within the one-
15 year period immediately preceding the date hv which the patient is required t
16 annually resubmit written documentation.™

L -1-
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Luckhaupt
5/11/99

AM FNDMKNT

OFFERED IN THE HOUSE BY REPRESENTATIVE DYSON

TO: CSHB 213(HES)

Page 5, lines 6 - 7:
Delete "reside in the same household as the caregiver and™
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Luckhaupt
5/11/99
AM ENUDMENT
OFFERED INTHE HOUSE BY REPRESENTATIVE DYSON
TO: CSHB 213(HES)
1  Page I, line 14, through page 2, line 3:
2 Delete all material.
3 Renumber the following paragraphs accordingly.
4 Page 2, lines 17 - 18:
5 Delete all material.
6 Renumber the following paragraphs accordingly.
7 Page 2, line 20:
8 Delete all material.
9 Renumber the following paragraph accordingly.
-1-
Veg2:1ll 66 -I
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AMENDMENT

TO: CSHB 213(HES)

1 Page 11, line 10, following "possessI:

2 Insert "in the aggregate”
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GREATER KETCHIKAN CHAMBER OF COMMERCE

Resolution on Medical Use of Marijuana

W HEREAS. the voters in 1990 declared marijuana to be a harmful, illegal substance with thcu vote to
rccnminaliic pcueision, and

W HEREAS, the voters in the 1998 election approved Ballot Measure No. 8 to allow the corr.pxcBio'~ate USE
of "medical” marijuana for certain debilitating conditions, and

WHEREAS. Law Enforcementin Alaska lave testified that it will be difficult to effectively enforce
Alaska’s drug laws because ofthe failure ofthe new low to include a mandatory registration for patients and

caregivers, and

WHEREAS, under the Initiative it will be difficult for law enforcement to distinguish between legitimate
medical user* and illegal recreational users o f marijuana, and

WHEREAS, the now low under the initiative docs not require that registration cacti* be required to bo
carried with the pattern and caregiver which will also cause confusion in possible legal situations, and

WHEREAS, these gray areas in ihc law will present confusion ofdrug free messages for Alaska's young
people, and

WHEREAS, the Alaska Ststo Legislature baa introduced legislation which would close die loopholes that
could allow the new law to be abused by those who have no genuine medical need for marijuana, and

W HEREAS, this legislation makes the initiative work as intended by the voters, and

W HEREAS, the new law under the initiative allows persons who choose not to register with the State to
smoke marijuana in a public place and in a way that endangers the health and well-being o f other person*,

and

W HEREAS, the new law under the initiative may allow persons claiming a medical need to demand that
their marijuana smoking bo accommodated at tho workplace, in schools, on school buses, and in prisons
which w in total opposition to drug free school policies and present dreg free workplaces.

NOW,THEREFORE,BE ITRESOLVED thatthe Greater Ketchikan Chamber of Commerce urges
the Alaska Legislature to p*»», during this session, the Committee Substitutes for SB94 and HB213 that
will amend the medical marijuana law to address the concerns raised within this resolution which will assist
law enforcement, will provide consistent drug free messages fbr our young people, will continue to uphold
dreg free school policies, and will continue to supportdreg free workplace environment*.

iter Ketchikan ChamberofCommerce
May 11,1999



Alaskan Independence Party

~ P.0. Bo* 60231
Fairbanks, Alaska oo706
Alaska -smwse Alaska Always

March 18,1999

Sen. Al Adams
State Capitol, room #417
Juneau Alaska 99801-1182

Dear Sen. Adams:

The Alaskan Independence Party would like to express its opposition to Senate Bill #94. We feel that this bill
unnecessarily amends the existing law and is little short ofan attempt by elements within the Legislature to back door

the Alaskan voter.

The Alaskan Independence Party does not advocate or condone the use of marijuana or any other recreational drug.
However, used medicinally, cannabis has been shown effective in relieving the discomfort of a wide range of
discomforts. Medical marijuana, in the hands of a licensed practitioner, is in some cases an acceptable alternative
drug. The AJaskan voters have expressed their opinion on the matter of the medical use of marijuana.

In this last election, by an overwhelming margin, the voters of the State of Alaska OK’d the use of marijuana for
medicinal purposes. The medical marijuana law as it stands appears to be a well crafted well thought out law with
distinct limitations and safeguards for patients, care-givers, and the average citizen of Alaska.

Senate Bill #94 removes many of the safeguards for both the patients and care-givers. It removes the safeguards that
insure the privacy of both the patient and care-giver by allowing excessive access to their records by enlarging the
pool ofagencies and individuals that may arbitrarily gain access to patients’ records.

Senate Bill #94 unnecessarily expands the criteria required for the registration ofa patient or care-giver. It there by
possibly limits access to medicinal marijuana by those most in need of the reliefprovided by cannabis.

Our major objection to Senate Bill #94 is that it contains unnecessary emendation to a law already ratified by the
voters of the State of Alaska in an overwhelming manner. Despite our reservations concerning the use of drugs we
must acknowledge that the people have spoken and accept and respect their decision.

sincerely,

John Fields, Vice-Chairman
Alaskan Independence Party

(907) 496-1790 (pager)

Mark Chryson, Chairman
Alaskan Independence Party

(907) 376-8285
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the case, taken together, supported the jury's findings  conviction was proper. Lee v. State, 611 P.2d 1076
ofknowing possession beyond a reasonable doubt, the  (Alaska 1973) (decided under former AS 17.10), ;

Sec. 11.71.330. Liability ofpublic servants. No liability is imposed by this chapter
upon a public servant acting within the scope and authority of the public servant$g

employment. (8 2 ch 45 SLA 1982)

Sec. 11.71.340. Offenses defined by amounts. Whenever a provision ofthis chapter
defining an offense requires a determination of an amount, it is not a defense to the
lowest class ofoffense established by the evidence that the amount inquestion was equal
to or larger than the amount which would make the offense a higher class of offense, and
a person may be charged and convicted accordingly. (8 2 ch 45 SLA 1982)

Sec. 11.71.350. Burden of proof. It is not necessary for the state to negate an
exemption or exception provided for in this chapter in a complaint, information,
indictment, or other pleadingor at a trial, hearing, or other proceedingunder this chapter
orAS 17.30. The defendant has the burden ofproving by a preponderance ofthe evidence
any exemption or exception claimed by the defendant. (8 2 ch 45 SLA 1982)

Sec. 11.71.360. Unprivileged communications. Information communicated to a
physician or other licensed practitioner in an effort to unlawfully procure a controlled
substance or to unlawfully procure the administration of a controlled substance isnot a

privileged communication. (8 2 ch 45 SLA 1982)

Article 4. Definitions.

88(?“8”' ”
. Definitions

Sec. 11.71.900. Definitions. In this chapter, unless the context clearly requires
otherwise,

(1) “administer”’means the direct application of a controlled substance, whether by
injection, inhalation, ingestion, or any other means into the body ofa patient or research

subject by
(A) a practitioner or, in the practitioner3 presence, by the practitioner§ authorized

agent; or
(B) the patient or research subject at the direction and in the presence ofa practitio—

ner;

(2) “agent’Mmeans an authorized person who acts on behalf of or at the direction of a
manufacturer, distributor, or dispenser, but does not include a common or contract
carrier, public warehouseman, or employee of the carrier or warehouseman;

(3) “Committee”Mmeans the Controlled Substances Advisory Committee established in
AS 11.71.100;

(4) “€ontrolled substance”means a drug, substance, or immediate precursor included
in the schedules set out inAS 11.71.140 - 11.71.190;

(5) “Counterfeit substance”’means a controlled substance which, without authoriza—
tion, bears the trademark, trade name, or other identifying mark, imprint, number, or
device ofa manufacturer, distributor, or dispenser other than the person or persons who
in fact manufactured, distributed, or dispensed the substance and which falsely purports
or is represented to be the product of, or to have been distributed by, the other
manufacturer, distributor, or dispenser;

(6) “deliver”’or “delivery”’means the actual, constructive, or attempted transfer from
one person to another of a controlled substance whether or not there is an agency

relationship;
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5/11/9
6/ I
AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE DYSON

TO: CSHB 213(HES)

Page 2, lines 2-3:

Delete "symptoms disclosed in the physician’s statement described in

AS 17.37.010(c)"

Insert "debilitating medical condition diagnosed by the patient’s physician"

Page 4, lines 3-4:

Delete "and specifying the nature of the patient’s symptoms"
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AMENDMENT =~
OFFERED IN THE HOUSE BY REPRESENTATIVE DYSON
TO: CSHB 213(HES) LY 7 /
Page 3, line 31, following "relationship™
Insert "and setting out the date the examination occurred"
Page 7, line 18, following "documentation":
Insert including a statement signed bv the patient’s physician containing the

information required to be submitted under (c)(1) of this section,”

Page 8, following line 10:
Insert a new subsection to read:

"(r) The dfcnartment may not register a”patient under this section unless
the statement of thk patient’s physician discloses that the patient was personally
examined bv the phvskian within tiie'one-vear period immediately preceding the
patient’s application. Tne department shall cancel, suspend, revoke or not renew
the registration of a pattern whose annual resubmission of undated written
documentation to the department under Ik) of this section does not disclose that
the patient was personally examined bv the patient’s physician within the one-
vear period immediately preceding the date bv which the patient is required to

annually rcsjtmmit written documentation.”
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AMENDMENT #3
OFFERED IN THE HOUSE h ~yd BY REPRESENTATIVE DYSON

TO: CSHB 213(HES)

Page 5, lines 6-7:

Delete "reside in the same household as the carepiver and"



AMENDMENT

OFFERED IN THE HOUSE

TO: CSHB 213(HES)

Page*. 1, line 14, through page 2, line 3:

Delete all material.

Renumber the following paragraphs accordingly.

Page 2, lines 17 - 18:

Delete all material.

Renumber the following paragraphs accordingly.

Page 2, line 20:

Delete all material.

Renumber the following paragraph accordingly.

1-1S0892\G.4
Luckhaupt®
5/11/9

BY REPRESENTATIVE DYSON
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AMENDMENT &
OFFERED IN THE HOUSE BY REPRESENTATIVE DYSON

TO: CSHB 213(HES)

Page 3, line 6, following "investigationl
Insert "of an individual suspected of a violation of AS 11.71, AS 17.30. or this

chapter"”
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AMENDMENT MM ATt

OFFERED IN THE HOUSE
TO: CSHB 2I3(HES)

Page 5, line 8, following "marriagel:

Insert Notwithstanding this limitation, upon the written request of a patient.
the department may list a person as the primary caregiver for more than one patient
if

(1) that listing would avoid unnecessary hardship to the patient:

or

(2) the patient’s care is heing provided in a hospice program

licensed under AS 18.18"
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AMENDME NT 4 16 ﬂ£P>U Kff

OFFERED IN THE HOUSE
TO: CSHB 213(HES)
Page 11, line 7, following "except that™
Insert \j

" (A)"

Page 11, line 9, following
Insert "and

fB) if the patient does not receive anv compensation in any
form in exchange for the marijuana, a patient may give marijuana to
another patient who is registered under AS 17.37.010 and who is in

physical possession of a registry identification card:"



AMENDMENT

OFFERED IN THE HOUSE
TO: CSHB 213(HES)

Page 1, line 5:

Delete "Affirmative defense"

Insert "Defense"

Page 1, line 9:
Delete "an affirmative"

Insert "a"

Page 8, line 14:

Delete "an affirmative"

Insert "a"

1-LS0892\G.12
Luckhaupt
5/11/9
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address a debilitating medical condition.”, A patient's mcdicaj/fse of ntarijuartji within?
the following limitsis lawful:
])/no more ihprfonA ounce of mrijuana in usablerfdrm; and
(2)MtQ_B>ofctlian sfymarijjwrfn plmta.Vuh-mrmorc QraJuhrcc mature
and flowering plants producing usable marijuana at any one lime.
<5> F°r quantities of marijuana in excess of the amounts in (a?€j? this section,
a patient or his or her primary care-giver must prove by a preponderance of the
evidence that any greater amount was medically justified to address the patient's
debilitating medical condition.

“Nec.N7.37.030. Privileged medical use of marijuana, (a) Except as
otherwise provided in AS IXJTdWp; no patient or prirpar*care-giver may be foj
guilty of, or penalizejHttany manner for, aviofdtlon of ai(y provision*oHaw plated
to W medjpal'tise of marijuana, whlitrc it is proved by a preponderance of the evidence

that

the patient was diagnosed by a physician as having” debilitating
medical condition;
/ (2) the pajierfpAvas advised by his or her pljysi~*fan, in the cpnrfJt®of
a bohn Tide physicrSn-patiAnt relationship, thaube”aticnt migfirBenefit from the
medicailj«rof marijuana (g*connecjjpiMvttTi a debilitating medical condition; and
(3) the patient and his or her primary care-giver were collectively in
possession/bf amounts of marijuanaAily as permitted unjldr this section
8 Except as otherwispriyovided in AS 17.3?"WO, no patient or ptnfiary care
giver ifi lawful possession of “registry identification i“rdshaUJae”ubjdrtHo-arrCst,
prosecution, oyxriialty in any mannerfor medical use of marijuana or for applying to
have his or her name placed on the confidential register maintained hy the department.
(cj'Tdo physician shall be submit to any penalty, including arrest, prosecutii
disciplinary proceeding, or be denial any right or privilegc/fdr
(1) advising aqiMient whom the physjorSn hhs diagnosed availing a
debilitating medical copdiuon, About (lie risk.*aptroenefits ofijncdicgUtScof marijuana
orlthat he or sljtufiight bcnefinriinuke'TSedical use of marijuana, provided that such

advice is based upon the physician’s contemporaneous assessment of the patient's
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CS FOR HOUSE BILL NO.214(JUD)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE -FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE MULDER

A BILL
FOR AN ACT ENTITLED
"An Act relating to litigation involving correctional facilities; and amending Rules

59(f), 60(b), 62, and 65, Alaska Rules of Civil Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND INTENT, (@) The legislature finds that

(1) state and municipal executive branch agencies that operate correctional
facilities need the widest latitude, consistent with constitutional and legal requirements, to
manage those facilities and carry out the several constitutional goals of corrections
administration;

(2) the legislature has the exclusive right to appropriate under the Constitution
of the State of Alaska, and consent decrees and court orders that require certain levels of
funding or services conflict with the legislature®s exclusive appropriation power;

(3) the legislature carefully scrutinizes the correctional system each year, and
annual budget appropriations have been and will continue to be based on the legislature®s

assessment of how to appropriately meet the needs of Alaska prisoners and the public as a

-|- CSHB 214(JUD)
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whole; because state revenues vary greatly from year to year, the legislature needs the widest

latitude to exercise its constitutional and statutory budget authority for the good of all

Alaskans; and

(4) the Alaska Supreme Court has held that administration of the stat

corrections system is an executive concern involving many day-to-day decisions that
necessitate that court interference be kept to a minimum; see McGinnis v. Stevens, 543 P.2d
1221, 1237 (Alaska 1975); the Alaska Supreme Court has also held that the exercise of
executive branch discretion within constitutional bounds is not subject to the control or review
of the courts; see Public Defender Agency v. Superior Court, 534 P.2d 947, 950 (Alaska
1975).
(b) Based on the findings set out in (a) of this section, the legislature intends in this
Act to provide a statutory framework for setting limits on the extent to which future
legislatures and future executive branch administrations are limited by court orders or consent
decrees of indefinite duration that govern correctional facility operations in ways that are not
constitutionally or statutorily required.
* Sec. 2. AS 09.19 is amended by adding a new section to read:
Sec. 09.19.200. Correctional facility litigation, (a) Except as provided in
(b) and (e) of this section, a court may not order prospective relief in a civil action
with respect to correctional facility conditions unless the court finds that (1) the
plaintiff has proven a violation of a state or federal right, (2) the prospective relief is
narrowly drawn and extends no further than is necessary to correct the violation of the
right, (3) the prospective relief is the least intrusive means necessary to correct the
violation of the right, and (4) the prisoner exhausted all administrative remedies
available to the prisoner before filing the civil action. When a court finds multiple
violations of a state or federal right, when multiple remedies are ordered by the
prospective relief, or when prospective relief applies to multiple correctional facilities,
the findings required by this subsection shall be made as to eaeh violation, each
remedy, and each facility, as appropriate. In a civil action with respect to correctional
facility conditions that has been certified as a class action, prospective relief applicable
to the class may only be ordered after the court makes the findings required by this

subsection and finds that the violation of a state or federal right is applicable to the

CSHB 214(JUD) 2-
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entire class. In making the findings required under this subsection, the court shall give
substantial weight to any adverse effect on public safety or the operation of a criminal
justice system caused by the prospective relief.

(b) In a civil action with respect to correctional facility conditions, to the
extent otherwise authorized by law, the court may enter a temporary restraining order
or an order for preliminary injunctive relief only if the court finds that the relief is (1)
nairowly drawn and extends no further than is necessary to correct the harm that
requires preliminary relief, and (2) the least intrusive means necessary to correct that
harm. In making the findings required under this subsection, the court shall give
substantial weight to any adverse effect on public safety or the operation of a criminal
justice system caused by the preliminary relief. Preliminary injunctive relief shall
automatically expire 90 days after the entry of the order unless the court orders final
relief in the civil action before the expiration of the 90-day period.

(c) Prospective relief ordered in a civil action with respect to correctional
facility conditions, including prospective relief ordered under a consent decree,
regardless of whether that civil action was filed or the relief ordered before or after the
effective date of this Act, shall be terminated upon the motion of the defendant unless
the court finds that there exists a current violation of a state or federal right and makes
the findings required by (a) of this section as to each current violation and as to each
remedy and facility, as appropriate. A civil action that has been certified as a class
action shall be terminated upon the motion of the defendant unless the court makes the
findings required by this subsection and finds that the current violation of a state or
federal right is applicable to the entire class. Prospective relief must be modified upon
the motion of a party whenever, and to the extent, the findings required by this section
no longer apply to one or more provisions of the prospective relief then in effect. This
subsection and the time limits provided in (d) of this section do not prevent a party
from seeking modification or termination before the relief is otherwise terminable
under this section to the extent that modification or termination would otherwise be
legally permissible.

(d) A defendant may not file a motion to modify or terminate under (c) of this

section until

3 CSHB 214(JUD)
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(1) two years after the date the court ordered the prospective relief if
the order occurred after the effective date of this Act;

(2) one year after the date the court entered an order denying
modification or termination of prospective relief made under (1) or (3) of this
subsection; or

(3) in the case of an order issued on or before the effective date of this
Act, one year after the effective date of this Act.

(e) Notwithstanding (a) of this section, in a civil action with respect to
correctional facility conditions, a court may order prospective relief as provided in a
consent decree without complying with (a) of this section, provided the prospective
relief does not continue for a period of more than two years. In addition, parties may
enter into private settlement agreements that do not comply with the limitations of
relief set out in (a) of this section if the terms of the agreements are not subject to
court enforcement other than the reinstatement of the civil proceedings that the
agreements settled.

(f) The court shall promptly rule on a motion to modify or terminate
prospective relief in a civil action with respect to correctional facility conditions. A
motion to modify or terminate prospective relief made under this section stays the
order for prospective relief beginning on the 90th day after the motion is filed, and the
stay ends on the date the court enters a final order ruling on the motion. An automatic
stay under this subsection may be postponed by the court for not more than 30 days
for good cause.

(g) In this section,

(1) ™civil action with respect to correctional facility conditions™ means
a civil proceeding arising under state or federal law with respect to the conditions of
confinement or the effects of actions by government officials on the lives of persons
confined in correctional facilities;

(2) "consent decree”™ means acourt order that is based on the agreement
of the parties; the term "consent decree™ does not include a private settlement
agreement;

(3) "prisoner"

CSHB 214(JUD) 4
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(A) means a person held in a state correctional facility or under
authority of state or municipal law in official detention as defined in
AS 11.81.900(b);

(B) includes a minor committed to the custody of the
commissioner when,

(i) under AS 47.12.030, 47.12.065, or 47.12.100, the
minor has been charged, prosecuted, or convicted as an adult; or
(ii) under AS 47.12.160(e), the minor has been ordered

transferred to the custody of the commissioner of corrections or a

municipality;

(4) “private settlement agreement” means an agreement entered into
among theparties thatis not subject to judicial enforcement other than the
reinstatement of the civilproceeding that the agreement settled;

(5) "prospective relief" means all relief other than compensatory
monetary damages;

(6) "relief means any legal or equitable remedy in any form that may
be ordered by the court, and includes a consent decree but does not include a private
settlement agreement;

(7) “state or federal right” means a right arising from the United States
Constitution, the Constitution of the State of Alaska, or a federal or state statute.

* Sec. 3. Section 2 of this Act has the effect of amending Rules 59(f), 60(b), 62, and 65,
\laska Rules of Civil Procedure, by altering the remedies available and the procedure to be
Ised in litigation involving correctional facilities.

* Sec. 4. This Act takes effect only if sec. 3 of this Act receives the two-thirds majority
mte of each house required by art. 1V, sec. 15, Constitution of the State of Alaska.

* Sec. 5. This Act. applies to any civil action with respect to correctional facility conditions
hat is filed, or in which prospective relief is ordered, before, on, or after the effective date
>f this Act. In this section, "civil action with respect to correctional facility conditions" and

prospective relief" have the meanings given in AS 09.19.200, added by sec. 2 of this Act.

-5 CSHB 214(JUD)
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Proposed Amendment To HB 214 - No. 3
1. Page 2, linel 5: Insert "and (e)" after "(b)"
2. Page 4, line 3: Insertthe following at the beginning of this subsection:
"Notwithstanding (a) of this section, in a civil action with respect to prison conditions,
a court may order prospective relief as provided in a consent decree without complying

with (a) of this section. In addition,”

3. Page 4, line 3: change the P in "Parties" to a lower case p.



*flz1

Proposed Amendment To HB 214 - No. 2

Page 4, line 18: replace the word "prison™ with "correctional facilities” nl r

(/



A

Proposed Amendment To HB 214 - No. 1

1. Page 3, lines 20-22: Replace the sentence beginning with "Prospective
relief..." with the following: "Prospective relief must be modified upon the motion of
a party whenever, and to the extent, the findings required by this section no longer
apply to one or more provisions of the prospective relief then in effect.”

2. Page 3, line 26: Insert the words "modify or" between "to" and

"terminate."
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BILL NO. HB 214

Dept. Affected  Department of Corrections

Administration and Operations
Component Ali

Title An Act relating to litigation involving correctional  BRU
facilities; and amending rules 59(0, 60(b), 62, and 65, Alaska..
Sponsor Representative Mulder

Requester House Judiciary Committee

Component Serial No. #0694

(Thousands of Dollars)

Expenditures/Revenues

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2000

Personal Services
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Contractual
Supplies
Equipment
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Grants & Claims
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Temporary
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0.0

The Dept, of Corrections is submitting an indeterminate fiscal note for this legislation because the
Departmentis unable to ascertain its economic impact. Under the terms of this bill, the Department will
be able to seek closure of the Cleary class action lawsuitone year following the effective date of the
legislation. Itis unknown, however, whether the court will act favorably on the Department's motion.
Furthermore, even ifitis assumed that the court does act favorably on the motion, the Department cannot
readily determine the fiscal impact of such a :uling. On the "savings" side, the Department is currently
paying for a court-appointed compliance monitor in the cleary lawsuit. Presumably, these costs will no
longer be incurred following termination of the lawsuit. Though not anticipated, itis possible that new
litagation could be filed requiring comparable monitoring.
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Sponsor Statement

HB 219

“An act relating to the Abolition of Rule Against Perpetuities, and providing for an

effective date.”

. This legislation corrects a technical problem created by the Alaska Trust Act.
The Alaska Trust Act effectively repealed the rule against perpetuities. As a practical
matter, this old common rule prevented the continuation of trusts for longer than 90 to
110 years. The Alaska Trust Act changed the common law rule to allow a trust to
continue in perpetuity if the income of principle of the trust could be distributed in the
discretion of the trustee to aperson who was living when the trust was created.

The problem with the Alaska Trust Act is that it does not allow a person to create
aperpetual charitable lead tnist. A typical perpetual charitable lead would pay all income
to acharity for aterm of 20 years (not to a person who was living when the trust was
created) and then would continue in perpetuity for the benefit of the descendants of the
person creating the trust. Since the passage of the Alaska Trust Act, many persons have
contacted trust companies and attorneys in Alaska and have expressed a desire to create
perpetual charitable lead trusts. This new legislation would completely repeal the rule
against perpetuities and would permit the creation of perpetual charitable lead trusts.
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ol spouses’community property agreements and Component Commercial
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Requester Senate Rules Committee Component Serial No. 2211
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003  FY 2004  FY 2005  FY 2006
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Travel
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Supplies

Equipment
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Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attacha separate page if necessary)

SB 166 makes technical corrections to the Community Property Act passed in 1998. The bill relates to
amending the community property agreement with regard to disposition of the surviving spouse's
property after the death of the first spouse.

This bill will have no fiscal impact on the Department of Law.

J
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Alaska State Legislature

House of Representatives

House Judiciary Com m ittee

EXPLANATION OF PROPOSED AMENDMENTS TO
ALASKA COMMUNITY PROPERTY ACT
HB 220

The Alaska Community Property Act is based upon the Uniform Marital Property Act
(UMPA). On mf the many features shared by both Acts is a provision enabling a married
couple to make a non-testamentary disposition under a community property agreement or

trust.

Although the Alaska Community Property Act (ACPA) has successfully enabled many
Alaska spouses to form community property agreements and trusts, there is a glitch in the
current language of the Act that must be amended to ensure that its purposes are not

thwarted.

Currently, the language in ACP A provides that community property instruments may not be
amended or revoked unless the agreement or trust itself provides for revocation “on a
particular date or on the occurrence of a particular event,” or unless the agreement or trust is
amended or revoked by a latercommunity property agreement or trust.

This language is not only awkward, but may lead to a result that is in opposition to the intent
of the married couple who has created the community property instrument.

The problem is that the above-described provision may create an argument that the surviving
spouse does not have the power to amend the agreement. The Act’s restrictive language
regarding the power to amend only on a particular date or upon the occurrence of a particular
event could be interpreted to mean that the surviving spouse really has no meaningful power

to amend the agreement.

In turn, the IRS would then have the power to assess a gift tax on the surviving spouse based
on the assets that will go on the agreement’s beneficiaries after the surviving spouse’s death.
This flows from the notion that without any power to amend the instrument, the surviving
spouse has, in fact, made acompleted taxable gift at the first spouse’s death.

This concern is real and has already been guarded against in the State of Wisconsin through
the enactment of an amendment virtually identical to that of HB 220. The Uniform Marital
Property Act (UMPA), was also enacted in Wisconsin. In fact, Wisconsin and Alaska are the
only two states that have enacted UMPA. Accordingly, Wisconsin also had the same
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awkward, overly-restrictive language that we currently have regarding amending community

property agreements and trusts.

The reality that this language could be misinterpreted to mean that the surviving spouse made
acompleted taxable gift to the agreements beneficiaries, stemmed from a decision that was

handed down by the Seventh Circuit Court of Appeals.

In Pyle V. Un|ted StateS, the Court held that after the death of the first spouse, the surviving
spouse did not have the ability to meaningfully change the will. Therefore, the Court
reasoned, at that time of the first spouse’s death, the surviving spouse made a taxable gift to
the residuary beneficiaries who would inherit after the surviving spouse’s death. As a result,
gift tax was payable at the death of the first spouse, which otherwise would have been

deferred until the death of the surviving spouse.

Wisconsin practitioners became concerned and the Wisconsin legislature amended its
community property statute to create a default rule that a surviving spouse may unilaterally
amend a community property agreement with respect to property to be disposed of at the
death of the surviving spouse. Such a provision would prevent application of the decision of
PYI@ v. United States because the amendment would prevent the gift from being completed

until the death of the surviving spouse.

The proposed amendments to A.S. 34.75.090 and .100 are virtually identical to the
amendments enacted by the Wisconsin Legislature.

The amendments state that if acommunity property agreement or trust provides for the non-
testamentary disposition of property, without probate, at the death of the second spouse, at
any time after the death of the first spouse the surviving spouse may amend the community
property agreement or trust with respect to property to be disposed of at his or her death
unless the community property agreement or ".rust provides otherwise.

The purpose of this language is to prevent a community property agreement or trust from
inadvertently creating a completed gift at the death of the first spouse which would require
the payment of federal gift tax, which otherwise would be deferred until the death of the

surviving spouse.
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PROPOSED AMENDMENTS

* k% %

Community property agreement.
A community property agreement may not be amended or revoked unless the

agreement itself provides for revocation on a particular date or on the occurrence
of a particular event, or unless the agreement is amended or revoked by a later
community property agreement. To amend or revoke the agreement, the later
community property agreement is not required to declare any property of the
spouses as community property. The amended agreement or the revocation is
enforceable without consideration. However, if a community property
agreement provides for the non-testamentary disposition of property,
without probate, at the death of the first spouse the second spouse, at any
time after the death of the first spouse the surviving spouse may amend the
community property agreement with regard to property to be disposed of at
his or her death unless the community property agreement expressly

provides otherwise.

Community property trust. ***
A community property trust may not be amended or revoked unless the agreement

itself provides for revocation on a particular date or on the occurrence of a
particular event or unless the agreement is amended or revoked by a later
community property trust. To amend or revoke the trust, the later community
property trust is not required to declare any property held by the trustee as
community property. The amended trust or revocation is amended without
consideration. However, ifa community property trust provides for the non-
testamentary disposition of property, without probate, at the death of the
second spouse, at any time after death of the first spouse the surviving spouse
may amend the community property trust with regard to property to be
disposed ofat his or her death unless the community property trust expressly

provides otherwise.
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SPONSOR STATEMENT

EXPLANATION OF PROPOSED AMENDMENTS TO
ALASKA COMMUNITY PROPERTY ACT

HB 220

The Alaska Community Property Act is based upon the Uniform Marital Property
Act. One new feature added by UMPA is the ability of a couple to make a non-
testamentary disposition under a community property agreement. Alaska enacted the
same provision which is applicable to both community property agreements and
community property trusts. Further, the Alaska Act provides that such instruments may
not be amended or revoked unless the agreement or trust itself provides for revocation
“on a particular date or on the occurrence of a particular event,” or unless the agreement
or trust is amended or revoked by a latercommunity property agreement or trust.

The above-described provisions may create an argument that the surviving spouse
makes acompleted taxable gift at the first spouse’s death. The following history explains
this issue. The Uniform Marital Property Act was previously enacted in Wisconsin.
Subsequently, the decision in PYIG V. United States, 766 ¢ .2d 1141 (7™ Cir. 1985) was
decided. This case involved an Illinois joint will. The court held that after the death of
the first spouse, the surviving spouse could not change the will. Therefore, at that time,
the surviving spouse made a taxable gift to the residuary beneficiaries who would inherit
after the surviving spouse’s death. As a result, transfer tax was payable at the death of
the first spouse, which otherwise would have been deferred until the death of the

surviving spouse.

Wisconsin practitioners became concerned, and the Wisconsin legislature
amended its community property statute to create a default rule that a surviving spouse
may unilaterally amend a community property agreement with respect to property to be
disposed of at the death of the surviving spouse. Such a provision would prevent
application of the decision of Pyle v. United States because the amendment would
prevent the gift from being completed until the death of the surviving spouse.

The proposed amendments to A.S. 34.75.090 and .100 are similar to the
amendments enacted by the Wisconsin Legislature. They state that if a community
property agreement or trust provides for the non-testamentary disposition of property,
without probate, at the death of the second spouse, at any time after the death of the first
spouse the surviving spouse may amend the community property agreement or trust with
respect to property to be disposed of at his or her death, unless the community property



trust provides

otherwise. The purpose of this language is to prevent a community

property agreement or trust from inadvertently creating a completed gift at the death of
the first spouse which would require the payment of federal transfer tax, which otherwise
would be deferred until the death of the surviving spouse.

AS 34.75.090.
(e)

AS 34.75.100.
(e)

* k k

Community property agreement.
A community property agreement may not be amended or revoked unless

the agreement itself provides for revocation on a particular date or on the
occurrence of a particular event, or unless the agreement is amended or
revoked by a later community property agreement. To amend or revoke
the agreement, the later community property agreement is not required to
declare any property of the spouses as community property. The amended
agreement or the revocation is enforceable without consideration.
However, if a community property agreement provides for the non-
testamentary disposition of property, without probate, at the death of
the first spouse the second spouse, at any time after the death of the
first spouse the surviving spouse may amend the community property
agreement with regard to property to be disposed of at his or her
death unless the community property agreement expressly provides
otherwise.

* % %

Community property trust.
A community property trust may not be amended or revoked unless the

agreement itself provides for revocation on a particular date or on the
occurrence of a particular event or unless the agreement is amended or
revoked by a later community property trust. To amend or revoke the
trust, the later community property trust is not required to declare any.
property held by the trustee as community property. The amended trust or
revocation is amended without consideration. However, ifa community
property trust provides for the non-testamentary disposition of
property, without probate, at the death of the second spouse, at any
time after death of the first spouse the surviving spouse may amend
the community property trust with regard to property to be disposed
of at his or her death unless the community property trust expressly
provides otherwise.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 220
2000 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) 1/13/00, 8:24 AM Dept. Affected Law
Title “‘An Act relating to the amendment and revocation BRU Civil Division
of spouses’ community property agreements and ..* Component Commercial
Sponsor House Judiciary Committee by Request
Requester House Judiciary Committee Component Serial No. 2211
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below,
OPERATING EXPENDITURES FY 2001 FY 2002  FY 2003  FY 2004  FY2005  FY 2006
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES I | I \
CHANGE IN REVENUES ( ) | | )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attacha separate page ifnecessary)
SB 166 makes technical corrections to the Community Property Act passed in 1998. The bill relates to

amending the community property agreement with regard to disposition of the surviving spouse's
property after the death of the first spouse.

This bill will have no fiscal impact on the Department of Law.

Prepared by: Joan M. Kasson v A Phone 465-5370
Division Attorney Genera's Qffice I \ Date/Time 1/13/00,8:24 AM
Approved by Commissioner ~~-~Ay~ASFuce M. Bolelho, Attorney General Date 1/13/00

Agency I Q Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(R 109 Z2000rimxy/OVD Page 10f 1



