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o f  d e f e n s iv e  m e d ic in e .  In  th e  h ig h - e n d  s c e n a r i o .  B a r e n ts  a s s u m e s  
t h a t  c u r r e n t  u t i l iz a t io n  r e v ie w  a n d  m a n a g e m e n t  a c t iv i t ie s  h a v e  
e l im in a t e d  80%  o f  d e f e n s iv e  m e d ic in e .  T h e  in d i r e c t  e f f e c ts  a re  
a s s u m e d  to  b e  a n  e x p a n s i o n  in  d e f e n s iv e  m e d ic in e  b y  p la n s ,  to  
t h e  fu ll e x te n t  p r a c t ic e d  b y  p h y s ic ia n s ,  a n d  a r e  th u s  e s t im a te d  to  
b e  1 .8%  (9%  x  20% ) to  7 .2%  (9%  x  80% ). r e s p e c t iv e ly .

T h e  a s s u m p t i o n  t h a t  9%  o f  h e a l t h  c a r e  s p e n d i n g  Is d e f e n s i v e  
m e d i c i n e  c o n s t i t u te s  a  c le a r  a n d  u p w a r d  b ia s  In  th e  a n a ly s is . T h e  
E a r e n t s  r e p o r t  a p p l i e s  t h e  9%  f ig u r e  f o r  f e e - f o r - s e r v i c e  u t i l i z a ­
t i o n  t o  m a n a g e d  c a re  s p e n d i n g  b r o a d ly  - I g n o r in g  c a p i ta t io n  a n d  
w i t h h o l d  a r r a n g e m e n t s .  M o re o v e r , t h e  t r e a tm e n t  o f  s e r io u s  h e a r t  
d i s e a s e  a m o n g  th e  e ld e r l y  p o p u l a t i o n  c a n  n o t  b e  c o n s t r u e d  a s  
b e i n g  r e p r e s e n t a t i v e  o f  v a r ia t io n s  in  t r e a tm e n t  le v e ls  in  m e d ic a l  
s e r v i c e s  g e n e r a l ly  a n d  th e  a n a ly s i s  s h o u l d  b e  o b je c t e d  to  o n  th a t  
b a s i s  a l o n e .  T h e  le v e l o f  d e f e n s iv e  m e d ic in e  a s s u m e d  b y  B a r e n ts  
e x c e e d s  e v e n  h ig h - e n d  p u b l i s h e d  e s t im a te s  o f  t h e  e x te n t  o f  d e f e n ­
s iv e  m e d ic in e  ( ta k e n  a s  a  s h a r e  o f  n a t io n a l  h e a l th  s p e n d in g )  b y  a  
f a c to r  o f  a lm o s t  5 (L ew in -IC F  1992). S e c o n d ly ,  t h e r e  is n o  b a s is  fo r  
t h e  a s s u m p t i o n  th a t  80%  (o r e v e n  20% ) o f  d e f e n s iv e  Is e l im in a te d  
b y  c u r r e n t  U R /U M  p r a c t ic e s .  T h e  a s s u m p t i o n s  th a t  c u r r e n t  U R /U M  
a c t iv i t i e s  h a v e  e l im in a te d  a ll b u t  20%  o f  d e f e n s iv e  m e d ic in e  a n d  
t h a t  d e f e n s iv e  m e d ic in e  c o m p r i s e s  9%  o f  c u r r e n t  to ta l  h e a l th  c a r e  
s p e n d i n g  lo g ic a l ly  In d ic a te  th a t  45%  (5 x  9% ) o f  to ta l  h e a l th  c a r e  
e x p e n d i t u r e s  w o u ld  b e  d e f e n s iv e  m e d i c i n e  a b s e n t  c u r r e n t  u t i l i z a ­
t io n  c o n t r o l s .  E v e n  th e  m o s t  e x t r e m e  f i n d in g s  f r o m  th e  u t i l i z a t io n  
v a r i a t i o n s  l i t e r a t u r e  fa il t o  s u p p o r t  s u c h  a  n u m b e r .

T h e  fa i l in g s  id e n t i f ie d  in  c o n n e c t io n  w i th  th e  B a re n ts , a n a ly s is  o f  
i n d i r e c t  c o s t s  o f  a n  e x p a n s i o n  In  p l a n  l ia b i l i ty  a r e  d a m a g in g  to  
c la im s  th a t  s u c h  le g is la t io n  w o u ld  b e  c o s t ly . I n d i r e c t  c o s ts  in  th e  
B a r e n t s  r e p o r t  c o m p r i s e  67%  o f  th e i r  lo w - e n d  e s t im a te  a n d  84%  o f  
t h e i r  h i g h - e n d  e s t im a te . T h e i r  in d i r e c t  c o s t  e s t im a te s  a d d i t io n a l ly  
f e e d  in to  t h e  c o s t  e s t im a te s  o f  o t h e r  m a n a g e d  c a r e  r e fo rm s .

T h e  e s t im a t e d  c o s t  o f  le g is la t io n  defining U R  as a  practice of  

m e d i c i n e  Is b a s e d  o n  th e  a s s u m p t i o n  t h a t  th is  t y p e  o f  l e g is la t io n  
w o u l d  im p o s e  m e d ic a l  m a lp r a c t i c e  l ia b i l i ty  o n  p la n s ,  T ire  Im p a c ts  
o f  s u c h  le g i s la t io n  w o u ld  b e  c o m p a r a b l e  t o  t h o s e  Id e n ti f ie d  in  th e  
d i s c u s s i o n  o f  m o r e  g e n e r a l  l ia b i l i ty  p r o v is io n s .  T h e  B a re n ts  s tu d y  
I n d ic a t e  th a t  d e f in in g  UR a s  th e  p r a c t ic e  o f  m e d ic in e  w o u ld  r e s u l t  
in  s l i g h t ly  lo w e r  d i r e c t  c o s t s  fo r l ia b i l i ty  in s u r a n c e  In c r e a s e s  ( a b o u t  
o n e  p e r c e n t  a t th e  h ig h  e n d )  a n d  t h a t  I n d i r e c t  c o s t s  w o u ld  b e
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r e d u c e d  b y  a b o u t  20% . A p p ly in g  th is  f o rm u la  w o u ld  g e n e r a t e  a n  
e s t im a te d  r a n g e  o f  2 .3%  (0 .09  +  0 .8  x  0 .02 7 ) to  6 .2%  ( 0 .0 1 + 0 .8  x  
7 .2 ) . T h e  e s t im a te d  r a n g e  o f  c o s t s  p r e s e n t e d  In  t h e  r e p o r t  is a c t u a l ­
ly  c a l c u la t e d  b y  ta k in g  80%  o f  th e  l o w - e n d  a n d  h i g h - e n d  v a lu e s  
f r o m  th e  c o s t  o f  e x te n d e d  m a n a g e d  c a r e  l ia b i l i ty  la w s :  2 .2%  (0 .8  x  
0 .0 2 7 ) to  6 .9%  (0 .8 x  0 .086 ). In  e i t h e r  c a s e ,  t h e  a p p r o a c h  ta k e n  b y  
B a r e n ts  r e s u l t s  In e s t im a te s  th a t  a r e  s u b s t a n t i a l ly  b i a s e d  u p w a r d .  
T h is  is  b e c a u s e  th e  e s t im a te s  d e p e n d  c r i t ic a l ly  o n  t h e  e x a g g e r a t e d  
e s t im a te s  o f  th e  c o s ts  o f  e x p a n d e d  lia b il i ty .

T h e  e s t im a te d  In c r e a s e  In c o s t  r e s u l t in g  f r o m  m e d i c a l  n e c e s s i t y  
la w  is  b a s e d  o n  th e  e x a g g e r a te d  f ig u r e s  u s e d  f o r  UM  s a v in g s .  T h e  
B a r e n t s  s tu d y  s u g g e s t s  th a t In a n  e x t r e m e  c a s e ,  p l a n s  c o u ld  lo s e  a ll 
a b i l i ty  to  c o n t r o l  u t i l iz a t io n  a n d  c o s t s  th r o u g h  UM  a c t iv i t ie s .  T h e  
s t u d y  s u g g e s t s  th a t  b e tw e e n  60%  a n d  90%  o f  u t i l i z a t io n  m a n a g e ­
m e n t  s a v in g s  w o u ld  b e  lo s t If s u c h  a  p r o v i s io n  w e r e  e n a c t e d .  T h e  
tw o  s c e n a r i o s  c o n s id e r e d  e m p lo y  a d d i t io n a l  e x t r e m e  a s s u m p t io n s
—  a t  t h e  h ig h - e n d , s lig h tly  le s s  t h a n  th e  a b s o l u t e  m a x im u m  s a v ­
in g s  is lo s t, a n d  a t th e  lo w -e n d , t h e  m a jo r i ty  o f  s a v in g s  Is lo s t.
S u c h  a s s u m p t io n s  c le a r ly  r u le  o u t  a  b r o a d  r a n g e  o f  p o t e n t i a l  
a d ju s tm e n t s  b y  p la n s .

T h e  c o s t  e s t im a te s  o f  a n y  willing p r o v i d e r  l e g i s l a t io n  a r e  b a s e d  
o n  e x t r e m e  in te r p r e ta t io n s  o f  la w s  th a t  e l im in a t e  p l a n s ’ a b il i ty  to  
r e d u c e  u t i l iz a t io n  o f  s e rv ic e s  a n d  to  o b t a i n  p r i c e  d i s c o u n t s  f ro m  
p r o v id e r s .  B a re n ts  re fe rs  to  a d o p t i n g  th e  c o n s e r v a t i v e  e s t im a te  th a t  
t h e  " d u e  p r o c e s s ’ p r o v is io n  w o u ld  r e d u c e  IPA s ' a b i l i ty  to  c o n t ro l  
c o s t s  to  th o s e  le v e ls  c u r r e n t ly  a t t r ib u t a b le  to  P P O s  a n d  PO S  p la n s
—  a  13 p e r c e n t a g e  p o in t lo s s  o f 's a v in g s  f o r  IPA s - a n d  th a t  g r o u p  
a n d  s t a f f  m o d e l  H M O s ’ a b il i ty  to  r e d u c e  c o s t s  w o u ld  a l s o  d e c l in e  
to  th e  le v e ls  fo r  P P O  a n d  PO S  p l a n s  —  a  16 p e r c e n t a g e  p o in t  lo s s  
o f  s a v in g s  fo r g r o u p  a n d  s ta f f  H M O s . It is a l s o  a s s u m e d  th a t  PO S  
a n d  P P O  p la n s  s till r e c e iv e  s o m e  p r ic e  d i s c o u n t s  f r o m  p r o v id e r s ,  
a l l o w in g  th e m  to  m a in ta in  a  f iv e - p e r c e n t  c o s t  d i f f e r e n c e  f ro m  m a n ­
a g e d  fe e - fo r - s e rv ic e .

A r e v i e w  o f  a  sm a l l  n u m b e r  o f  s t u d i e s  Is u s e d  to  e s t im a t e  th e  c o s ts  
o f  AW P law s . T h e  a u th o r s  p r e s e n t  n o  r e v ie w  o r  c r i t i q u e  o f  a n y  
s tu d y  c i te d . T w o  o f  th e  s tu d ie s  (W y a tt 1991: A tk in s o n  & C o m p a n y  
1994 ), h o w e v e r ,  h a v e  s ig n i f ic a n t  s h o r t c o m in g s .  T h e  c o s t  e s t im a te s  
f ro m  th e  f irs t s tu d y  a r e  im p r e c i s e  b e c a u s e  t h e  d a t a  u s e d  to  c o n ­
s t r u c t  th e  e s t im a te s  a r e  d e r iv e d  f r o m  a  v e ry  sm a l l ,  u n r e p r e s e n t a t i v e  
s a m p l e  o f  f irm s . M o re o v e r , b o t h  s t u d i e s  a s s u m e  a d m in i s t r a t iv e
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c o s t s  p e r  p h y s ic ia n  i i s e  w i th  th e  s iz e  o f  th e  p h y s ic i a n  n e tw o r k .  
W ith  a  la rg e  p o r t io n  o f  th o s e  c o s ts  b e in g  f ix e d  o v e r  a  w id e  r a n g e  
o f  p r o v id e r s ,  e c o n o m ie s  o f  s c a le  m a y  r e d u c e  a v e r a g e  a d m in i s t r a ­
t iv e  c o s t  p e r  p r o v id e r .  T h e  A tk in s o n  & C o m p a n y  c o s t  e s t im a te s  a r e  
a d d i t i o n a l ly  b a s e d  o n  u n d o c u m e n t e d  a s s u m p t i o n s  a b o u t  p h y s ic ia n  
e x c e s s  c a p a c i ty  a n d  c h a n g e s  in  H M O  p a r t i c ip a t io n  b r o u g h t  a b o u t  
b y  A W P law s  th a t  r e n d e r  th e  e s t im a te s  m e a n in g le s s .

F in a lly , t h e  B a r e n ts  s tu d y  s ta te s ,  w i t h o u t  J u s t i f ic a t io n , th a t  e v e r y  1% 
i n c r e a s e  in  m a n a g e d  c a r e  c o s ts  a t  th e  n a t io n a l  le v e l  h a s  th e  p o t e n ­
tia l to  i n c r e a s e  th e  u n in s u r e d  b y  a b o u t  3 1 5 .0 00  in d iv id u a l s  In  1999. 
T h is  e x c e e d s  e v e n  th e  1% -to - 2 0 0 ,0 00  t r a n s la t io n  th a t  t h e  C B O  
d i s m i s s e d  in  c o n n e c t io n  w i th  th e  M&R e s t im a te s .
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Coopers & Lybrand

T h e  C o o p e r s  & L y b ra n d  (C&L) r e p o r t .  Estimated Costs of Selected 
Consumer Protection Proposals: A Cost of the Presidents Advisory 
Commission "s Consumer BUI of Rights and Responsibilities and the 
Patient Access to Responsible Care Act (A p ril 1998), w a s  p r e p a r e d  
fo r  th e  H e n ry  J. K a is e r  F am ily  F o u n d a t io n .  T h e  C&L r e p o r t  f o c u s e s  
o n  th e  p r o v is io n s  o f  th o s e  tw o  b ills  d e e m e d  to  h a v e  t h e  g r e a t e s t  
p o te n t i a l  e f f e c t o n  c o s ts  a n d  to  b e  r e a s o n a b ly  p r e c i s e  In  I n t e r p r e t a ­
t io n . O n  a  PM PM  b a s is ,  C&L r e p o r t  a n  a g g r e g a te  im p a c t  o f  0 .61%  
o f  p r e m iu m  fo r  th e  f o u r  p r o v i s io n s  o f  th e  C o n s u m e r  B ill o f  R ig h ts  
a n d  R e s p o n s ib i l i t ie s  e x a m in e d  a n d  0 .77%  fo r  t h e  f iv e  p r o v i s io n s  o f  
P a t i e n t  A c c e s s  to  R e s p o n s ib le  C a re  A c t c o s t e d  o u t .

T h e  C&L r e p o r t  p o in t s  o u t  th a t  Its c o s t  e s t im a te s  r e l a t e  s p e c if ic a l ly  
to  e x p e c t e d  c h a n g e s  in  c o s t s  f o r  H M O s a n d  th a t  t h e  c o s t  Im p a c ts  
o f  th e  a n a ly z e d  c o n s u m e r  p r o t e c t io n s ,  e x a m in e d  In  t h e  c o n te x t  
o f  th e  e n t i r e  h e a l th  I n s u r a n c e  m a r k e t ,  w o u ld  b e  l o w e r  t h a n  th e  
v a lu e s  c o n ta in e d  in  th e  r e p o r t .

Exhibit 7

C o o p e r s  &  L y b r a n d  C o n s u m e r  Bill o f  Rights &  

Responsibilities a n d  Patient A c cess to R e s p o n s i b l e  C a r e

" m'.v C- 
Provision

CBRR y T
■ ■ .1 IfcSf&jisNMj

Inform ation 'disclosure??
Em ergency service accessT* 

Access to specialists Vl

External appea ls I r S C * .  I f i f e  - V .

PARCA
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T h e  s tu d i e d  p r o v i s io n s  o f  th e  tw o  p r o p o s a l s ,  a n d  th e i r  e s t im a te d  
Im p a c t  o n  p r e m iu m s ,  a re  p r e s e n t e d  in  E x h ib i t  7.

T h e  r e p o r t  d is c u s s e s ,  b u t  d o e s  n o t  a t t e m p t  to  m e a s u r e ,  t h e  c o s t 
Im p a c t  o f  c h a n g e s  In  m e d ic a l  l ia b  llty  th a t  w o u ld  o c c u r  u n d e r  
PARCA.

T h e  C&L e s t im a te s  w e r e  d e v e l o p e d  u s in g  a  c o m b in a t i o n  o f  a c tu a r ia l  
d a ta , e s t im a te s  o f  s a v in g s  f r o m  m a n a g e d  c a re  r e la t iv e  to  fe e - fo r - s e r ­
v ic e . a n d  k e y  a s s u m p t io n s  b a s e d  o n  C& L ’s r e v ie w  o f  th e  l i te ra tu re . 
T h e  e s t im a te s  o f  m a n a g e d  c a r e  s a v in g s ,  w h ic h  a r e  c e n t r a l  to  th e  
a n a ly s i s ,  a r e  n o t  id e n t i f ie d  in  t h e  r e p o r t .  In  g e n e r a l ,  h o w e v e r ,  th e  
r e p o r t  a p p e a r s  to  b e  s o lid .

T h e  C&L r e p o r t  n o te s  th a t th e  I n f o r m a t i o n  d i s c l o s u r e  r e q u ir e m e n ts  
o f  t h e  tw o  p r o p o s a l s  a r e  a  rn lx  o f  c u r r e n t ly  c o l l e c t e d  in f o rm a t io n  
a n d  n e w  I n fo rm a t io n . T h e  CBRR  r e p o r t  r e c o m m e n d s  e x te n s iv e  d a ta  
c o l l e c t io n  a n d  d i s c lo s u r e  fo r  h e a l t h  p la n s ,  fa c i l i t ie s , a n d  p r o f e s s io n a l  
p r o v id e r s  s u c h  a s  p h y s ic ia n s .  PARCA lim its  r e p o r t i n g  r e q u i r e m e n t s  
to  h e a l t h  p la n s .  C&L n o te  th a t  m a n y  o f  t h e  in f o rm a t io n  c o l le c t io n  
a n d  d i s s e m in a t io n  r e q u i r e m e n t s  r e f le c t  s t a n d a r d s  a l r e a d y  e v o lv in g  In 
t h e  m a n a g e d  c a r e  m a rk e t .  N e w  in f o rm a t io n  d i s c lo s u r e  r e q u i r e m e n t s  
in  th e  tw o  p r o p o s a l s  e x a m in e d  r e l a t e  to  s a t i s f a c t io n ,  q u a l i ty , q u a n t i ­
ty  o f  s e r v ic e s ,  a n d  c e r ta in  p a r t i c ip a t in g  p r o v i d e r  c h a r a c te r i s t ic s .

T h e  c o s t  a n a ly s is  o f  th i s  s e t  o f  p r o v i s io n s  Is b a s e d  o n  t h e  L ew ln  
G r o u p  a n a ly s is  o f  CBRR , T h e  C&L e s t im a te  d if f e r s  f r o m  th e  L ew ln  
e s t im a te ,  h o w e v e r ,  b e c a u s e  It a s s u m e s  l o w e r  l a b o r  c o s t s  In  c o l le c t ­
in g  h e a l t h  p l a n  a n d  h o s p i ta l  d a ta . .  In  a d d i t i o n ,  It d o e s  n o t  a s s u m e  
th a t  s o m e  I n f o rm a t io n  w o u ld  n e c e s s a r i l y  b e  d i s t r ib u t e d  In h a rd  c o p y  
f o rm  to  a ll i n s u r e d  l iv e s . R a th e r  it e n v i s io n s  th a t  in f o rm a t io n  w o u ld  
b e  d i s t r i b u t e d  o n  r e q u e s t  a n d  t h a t  c e n t r a l i z e d  d i s t r ib u t io n  th r o u g h  
t h e  I n t e r n e t  w o u ld  e m e r g e .

T h e  C&L r e p o r t  n o t e s  th a t  t h e  i n f o rm a t io n  d i s c lo s u r e  Is l ik e ly  to  
s p u r  c o m p e t i t i o n  a t  a l l le v e ls  o f  t h e  h e a l t h  c a r e  s y s te m  a n d  th a t  J u s t 
a  1% d e c r e a s e  in  a v e r a g e  H M O  p r e m iu m s  w o u ld  o f f s e t  t h e  c o s ts  o f  
s u c h  r e q u i r e m e n t s .  P la n s  s ta n d  to  b e n e f i t  f r o m  th e  n e w  d a ta  c o l l e c ­
t io n  r e q u i r e m e n t s  a s  w e l l .  A n a ly s e s  o f  e n r o l l e e  s a t i s f a c t io n  d a ta  
( r e q u i r e d  u n d e r  t h e  CBRR) w o u ld  e n a b l e  p l a n s  to  im p r o v e  b o th  
I n d iv id u a l  a n d  e m p lo y e r  r e t e n t io n  r a te s .

B o th  CBRR  a n d  PARCA w o u ld  r e q u i r e  t h a t  h e a l t h  p la n s  u s e  a  p r u ­
d e n t  l a y p e r s o n  s t a n d a r d  fo r a c c e s s  t o  e m e r g e n c y  s e r v i c e s .  C&L
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I n d ic a te  t h a t  th e  s t a n d a r d  is g e n e r a l ly  c o n s t r u e d  t o  m e a n  th a t  p l a n s  
m u s t  p a y  f o r  t h e  in i t ia l  c o s ts  o f  e m e r g e n c y  c a r e  o f  a n y  I n d iv id u a l  
w h o  b e l i e v e s  th a t  e m e r g e n c y  t r e a tm e n t  Is n e c e s s a r y  d u e  to  p o t e n ­
t ia l ly  l o n g  te rm  d a m a g e  o r  to  e x c e s s iv e  p a in .  N e i th e r  p r o p o s a l  
e x t e n d s  p l a n s ’ r e s p o n s ib i l i t y  to  th e  c o v e r a g e  o f  o n g o i n g  t r e a tm e n t  
In  a n  e m e r g e n c y  fa c ili ty . T h e  CBRR  w o u ld  r e q u i r e  p l a n s  to  
e d u c a t e  e n r o l l e e s  a s  to  t h e  l o c a t i o n  a n d  a p p r o p r i a t e  u s e  o f  
e m e r g e n c y  s e r v ic e s ,  a n d  w o u ld  r e q u i r e  e m e r g e n c y  d e p a r tm e n t s  
to  c o n t a c t  p r im a r y  c a r e  p r o v id e r s  to  d is c u s s  f o l lo w -u p  a n d  p o s t -  
s ta b l l l z a t lo n  c a re .

C&L u s e  a c tu a r i a l  d a t a  o n  t h e  r a te  o f  d e n i a l s  o f  e m e r g e n c y  r o o m  
v is i ts  b y  H M O s  r e la t iv e  to  t h e  H M O  u t i l iz a t io n  r a te . T h is  a p p r o a c h  
Is m o r e  d i r e c t  t h a n  th e  a l t e r n a t iv e  a p p r o a c h  o f  c o m p a r in g  H M O  
a n d  f e e - f o r - s e r v ic e  e m e r g e n c y  r o o m  u t i l iz a t io n  r a te s . B a s e d  o n  a n  
a v e r a g e  c o s t  o f  S I 20 p e r  v is it , a n  a v e r a g e  H M O  u t i l i z a t io n  o f  
e m e r g e n c y  r o o m  s e r v ic e s  o f  0 .2 6  v is i ts  p e r  m e m b e r  p e r  y e a r , a n d  
a  5%  d e n i a l  r a te  b y  H M O s , C&L c a lc u la te  t h a t  th e  c o s t  o f  th is  
p r o v i s i o n  to  b e  SO. 10 PM PM . T h e  r e p o r t  n o t e s  th a t  m o s t  p la n s  
a l r e a d y  c o m p ly  w i t h  th e  p r u d e n t  l a y p e r s o n  s t a n d a r d .

P r o v i s io n s  In  CBRR  a n d  PARCA a ls o  I n d ic a te  s p e c if i c  s t a n d a r d s  f o r  
access to specialists. B o th  w o u ld  r e q u i r e  p l a n s  to  u s e  s t a n d in g  
r e f e r r a l s  t o  s p e c ia l i s t s  f o r  in d iv id u a l s  w i th  c o m p l e x  o r  s e r i o u s  
m e d ic a l  c o n d i t i o n s  w h o  n e e d  f r e q u e n t  s p e c ia l ty  c a re .  T h e  F e d e r a l  
E m p lo y e e  H e a l th  B e n e f i t s  P r o g r a m  h a s  a d o p t e d  a  s im i la r  s t a n d a r d .  
S u c h  a  c h a n g e  is  l ik e ly  t o  s ig n i f i c a n t ly  in c r e a s e  m e m b e r  s a t i s f a c ­
t i o n  —  e s p e c i a l l y  a m o n g  m e m b e r s  w i th  c h ro n ic ,  o n g o i n g  c o n d i ­
t io n s .  C& L n o t e  th a t  s t a n d in g  r e f e r r a ls  w o u ld  e n ta i l  a n  In itia l 
s c r e e n i n g  v is it w i t h  t h e  c o v e r e d  in d iv id u a l 's  p r im a r y  c a r e  p r o v id e r  
a n d  t h u s  t h e  s t a n d a r d  is d i s t in c t  f ro m  d i r e c t  a c c e s s  to  a ll s p e c ia l ty  
c a r e .  T h e  CBRR  w o u ld  a d d i t i o n a l ly  r e q u i r e  p la n s  to  a l l o w  w o m e n  
to  c h o o s e  a m o n g  q u a l i f i e d  p r o v id e r s  o f f e r e d  b y  t h e  p l a n  fo r  th e  
p r o v i s i o n  o f  c o v e r e d  r o u t in e  a n d  p r e v e n ta t iv e  w o m e n ’s  h e a l th  c a r e  
s e r v ic e s .

T h e  C&L r e p o r t  in d ic a t e s  th a t  m o s t  p l a n s  a l r e a d y  c o m p ly  w i th  t h e  
s t a n d a r d s  c o n s i d e r e d .  A c tu a r ia l  d a ta  a n a ly z e d  b y  C&L s u g g e s t  th a t  
t h e  p r o v i s i o n s  In  CBRR  w o u ld  a d d  0 .0 2%  o f  p r e m iu m s  to  p l a n  
c o s t s .  T h e  p r o v i s io n s  In PARCA. w h ic h  a r e  le s s  e x te n s iv e  In s c o p e  
b u t  le s s  s p e c i f i c  a s  w e l l ,  a r e  s im ila r ly  p r o j e c t e d  to  a d d  0 .0 2%  o f  
p r e m iu m s  to  p l a n  c o s ts .

T h e  C ’rL  r e p o r t  n o t e s  a  n u m b e r  o f  la rg e  h e a l th  p l a n s  h a v e  r e c e n t ly
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Im p le m e n te d  external a p p eals p r o c e s s e s .  P l a n s  h o ld in g  M ed ic a re  
o r  M e d ic a id  c o n t r a c t s  a l r e a d y  a r e  r e q u i r e d  to  h a v e  s u c h  p ro c e s s e s .  
P la n s  h o ld in g  c o n t r a c t s  w i th  th e  O ff ic e  o f  P e r s o n n e l  M a n a g e m e n t  
to  c o v e r  f e d e ra l  e m p lo y e e s  a r e  s u b je c t  to  e x te r n a l  r e v ie w  r e q u i r e ­
m e n ts . F in a lly , a t  le a s t  f o u r t e e n  s ta te s  h a v e  p a s s e d  le g is la t io n  
r e q u i r in g  a n  e x te r n a l  a p p e a l  p r o c e s s .

T h e  c o s t  e s t im a te  fo r  th is  p r o v i s i o n  Is d e v e l o p e d  u s in g  th e  n u m b e r  
o f  a p p e a l s  p e r  1000 in  F lo r id a  ( r e p o r t e d  in  t h e  L ew ln  G r o u p  a n a ly ­
s is  o f  t h e  CBRR) a s  th e i r  lo w - e n d  a p p r o a c h  a n d  a  500%  In c r e a s e  In  
th a t  n u m b e r  f o r  th e i r  h ig h - e n d  e s t im a te .  T h e y  a s s u m e  th a t  a ll 
e x te r n a l  a p p e a l s  w o u ld  b e  c o n d u c t e d  b y  p h y s ic i a n s ,  a t  a n  a v e r a g e  
c o s t  p e r  h o u r  o f  $250  to  $3 00 , a n d  th a t  th e  a v e r a g e  a p p e a l  w o u ld  
ta k e  4 h o u r s .  T h e y  a l s o  a s s u m e d  th a t  p l a n s  h a v e  I n t e r n a l  a p p e a l s  
p r o c e s s e s  s u f f ic ie n t  to  e n s u r e  t h a t  o n ly  15%  o f  a p p e a l s  a r e  o v e r ­
t u r n e d  e x te r n a l ly ,  a t  a n  a v e r a g e  c la im s  c o s t  o f  $ 5 ,0 0 0  to  $15 ,000 . 
T h e s e  f ig u r e s  s u g g e s t  th a t  c o s t s  f ro m  e x te r n a l  a p p e a l s  w o u ld  n o t  
e x c e e d  0 .08%  o f  p r e m iu m .

PARCA w o u ld  r e q u i r e  a ll n e tw o r k -m o d e l  H M O s  to  o f f e r  a n  
optional Polnt-of-Servlce (P O S ) p l a n  to  a l l m e m b e r s .  T h e  C&L 
r e p o r t  i n d ic a t e s  th a t PO S  p l a n s  ty p ic a l ly  e n a b l e  m e m b e r s  to  o b ta in  
o u t - o f - n e tw o r k  b e n e f i t s  a t a  c o s t  ( to  th e  m e m b e r )  o f  20%  to  30%  
o v e r  I n - n e tw o r k  c o s t s .  T h e  a d m in i s t r a t i v e  s y s t e m s  o f  s u c h  p l a n s  
a r e  p o te n t i a l l y  c o m p le x  a n d  p o s e  th e  g r e a t e s t  c h a l l e n g e  to  s ta f f  
a n d  g r o u p  m o d e l  H M O s th a t  r e im b u r s e  p h y s ic ia n s  o n  a s a la ry  o r  
c a p i ta te d  b a s is . R e g u la t io n  o f  P O S  p la n s  v a r ie s  s u b s ta n t i a l ly  b y  s ta te . 
S e l f - f u n d e d  p la n s  a r e  g o v e r n e d  b y  ERISA.

«

F o r p l a n s  th a t  d o  n o t  o f f e r  a  P O S  o p t io n  ( a s s u m e d  b y  C&L to  b e  
h a lf  o f  H M O s ) , n e w  a d m in i s t r a t i v e  s y s te m s  w ill b e  r e q u i r e d .  T h e  
c o s t  to  t h o s e  H M O s is e x p e c t e d  to  a d d  0 .5%  to  1.0%  o f  p r e m iu m s  
to  p l a n  c o s ts .  T h o s e  f ig u r e s  t r a n s la te  in to  a  b e s t  e s t im a t e  o f  th e  
a v e r a g e  H M O  p r e m iu m  in c r e a s e  d u e  to  n e w  a d m in i s t r a t i v e  
r e q u i r e m e n t s  o f  0 .25% . E n r o l le e s  c h o o s in g  P O S  w il l l ik e ly  b e a r  th e  
g r e a t e s t  p o r t i o n  o f  th e  c o s t . D a ta  o n  PO S  p r e m iu m s  r e la t iv e  to  
H M O  p r e m iu m s  (PO S  p r e m iu m s  a r e  in d ic a t e d  t o  b e  5%  to  10% 
h ig h e r )  a n d  a n  a s s u m e d  33%  e n r o l lm e n t  i n c r e a s e  d r iv e  a d d i t io n a l  
c la im s  c o s t  e s t im a te  o f  0 .23%  o f  p r e m iu m . C&L a s s u m e  th a t  o u t - o f ­
n e tw o r k  s e r v ic e s  w ill c o n t i n u e  to  h a v e  h ig h e r  c o s t  s h a r in g  r e q u i r e ­
m e n ts  t h a n  I n - n e tw o r k  s e r v ic e s  a n d  th a t  m e m b e r s  w h o  o b t a i n  o u t -  
o f - n e tw o r k  b e n e f i t s  w ill b e a r  th o s e  c o s ts . C o n s e q u e n t l y ,  o u t - o f - n e t-  
w o r k  r e im b u r s e m e n t  is e s t im a t e d  to  h a v e  n o  m e a s u r a b l e  im p a c t  
o n  p l a n  c o s t .
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Congressional Budget 
Office

T h e  C o n g r e s s io n a l  B u d g e t  O f f ic e  (CB O ) p r e p a r e d  a  c o s t  e s t im a te  
o f  th e  P a t i e n t s ' B ill o f  R ig h ts  A c t o f  1998 (PB R ). T h e  e s t im a te  Is 
b a s e d  o n  t h e  i n t r o d u c e d  b ill , th e  te c h n ic a l  c h a n g e s  c o n t a i n e d  in  
S e n a te  a m e n d m e n t  3063  in t r o d u c e d  o n  J u ly  7 , 1998  ( e x c lu d in g  th e  
r e v e n u e  p r o v i s io n s ) ,  a n d  a  c h a n g e  in  th e  e f f e c t iv e  d a te  o f  s e c t i o n  
3 0 2 (b ) to  J u ly  1, 1999. T h e  p a t i e n t  p r o te c t io n  s t a n d a r d s  s e t  o u t  in  
th e  b ill g e n e r a l l y  a p p l y  to  g r o u p  h e a l th  p la n s ,  g r o u p  h e a l t h  i n s u r ­
a n c e  c o v e r a g e ,  a n d  in d iv id u a l  h e a l th  in s u r a n c e  c o v e r a g e .  C B O  
e s t im a te s  th a t  th e  PBR  w o u ld  c a u s e  p r e m iu m s  to  r i s e  b y  4 .0%  in 
th e  10 y e a r s  f o l lo w in g  e n a c tm e n t .  T h e  im p a c t  Is “e x p r e s s e d  a s  th e  
e x p e c t e d  u l t im a te  p e r c e n t a g e  c h a n g e  in  a v e r a g e  h e a l t h  in s u r a n c e  
p r e m iu m s — th a t  is , t h e  c h a n g e  w h e n  a ll o f  th e  b i l l ’s  p r o v i s io n s  a r e  
fu l ly  p h a s e d  i n . '

T h e  r e p o r t .  Cost Estimate, H.R. 3605/S. 1890, Patients' Bill of Rights 
Act of 1998 Q u ly  16. 1998), c o n ta in s  e s t im a te s  o f  t h e  Im p a c t  o n  
p r e m iu m s  fo r  e m p lo y e r - s p o n s o r e d  h e a l th  p la n s  o f  s e v e n  m a jo r  
p r o v i s io n s  in  th e  P B R  c o v e r in g  30  s e c t io n s  o f  t h e  b ill. T h e  p r o v i ­
s io n s .  t h e  c o r r e s p o n d i n g  s e c t i o n s  o f  th e  PBR , a n d  th e i r  e s t im a te d  
i n c r e a s e  in  p r e m iu m s  a r e  s h o w n  in  E x h ib i t  8.

T h e  C B O  r e p o r t  s t a t e s  th a t  b e c a u s e  o f  th e  e x te n t  a n d  c o m p le x i ty  
o f  th e  c h a n g e s  to  th e  h e a l th  I n s u r a n c e  s y s te m  r e s u l t i n g  f r o m  th e  
p r o v i s i o n s  in  t h e  PB R , th e  e s t im a te s  o f  th e i r  e f f e c ts  a r e  s u b je c t  to  
m o r e  t h a n  th e  u s u a l  a m o u n t  o f  u n c e r ta in ty .  T o  d e r i v e  t h e  e s t i ­
m a te s ,  C B O  c o n s u l t e d  w i th  a  v a r ie ty  o f  e x p e r t s ,  in c lu d in g  r e p r e ­
s e n ta t iv e s  o f  m a n a g e d  c a r e  p la n s ,  h e a l th  in s u r e r s ,  p r o v id e r s ,  a n d  
p r iv a te  in d u s t r y :  s t a t e  r e g u la to r s :  p r a c t ic in g  a n d  a c a d e m ic  h e a l th  
a n d  ER ISA  la w y e r s ;  a n d  h e a l th  p o l ic y  r e s e a r c h e r s .  T h e  r e p o r t  
w a r n s ,  h o w e v e r ,  t h a t  in s o m e  a r e a s ,  o n ly  l im i te d  d a t a  a r e  a v a i l ­
a b l e  to  d e t e r m i n e  a  c o s t  e s t im a te .

F o r s e v e r a l  o f  t h e  p r o v is io n s  In  th e  PBR  th e  r e p o r t  d i s c u s s e s  p o t e n ­
tia l ( q u a l i t a t iv e )  s o u r c e s  o f  c o s t  in c r e a s e s ,  b u t  c o n t a i n s  n o  m e th o d ­
o lo g y  o r  e m p i r i c a l  e v id e n c e  fo r  c o n s t r u c t in g  th e  a c tu a l  Im p a c t  e s t i ­
m a te .  T h e  r e p o r t  a l s o  In d ic a te s  th a t  t h e  c o s t  im p a c ts  m a y  d i f f e r
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a m o n g  t r a d i t io n a l  I n d e m n i ty  p la n s , in d e m n i ty  p la n s  w i th  u t i l iz a t io n  
r e v ie w  c o m p o n e n t s ,  P P O s , IPAs a n d  g r o u p -  o r  s ta f f -m o d e l  H M O s .

O f  th e  30 p r o v is io n s  In  t h e  PBR  fo r w h ic h  C B O  e s t im a te d  p r e m i ­
u m  Im p a c t . . e ig h t  a r e  e s t im a te d  to  in c r e a s e  p r e m iu m s  a t  l e a s t  
0 .2% , a n d  o f  th o s e ,  t h r e e  a r e  e s t im a te d  to  in c r e a s e  p r e m iu m s  0 .4%  
o r  m o r e .  T h e  p r o v i s io n s  In th e  PBR  In d ic a te d  to  h a v e  t h e  la r g e s t  
e s t im a te d  e f f e c ts  o n  p r e m iu m s  a r e  d i s c u s s e d  In  d e ta i l  In  th e  n e x t  
s e c t io n  o f  th is  r e p o r t .

T h e  access to e m e r g e n c y  care c o m p o n e n t  o f  t h e  PB R  w o u ld  
r e q u i r e  p l a n s  to  p a y  fo r  e m e r g e n c y  c a r e  in  a n y  l i c e n s e d  h o s p i ta l  
e m e r g e n c y  d e p a r tm e n t  If t h e  c o n d i t i o n  is s e r io u s  e n o u g h  to  m e e t  
th e  " p r u d e n t  l a y p e r s o n "  s t a n d a r d .  T h e  b ill a ls o  r e q u i r e s  p la n s  to  
p a y  fo r  p o s t - s t a b l l l z a t io n  c a r e  r e n d e r e d  a t n o n p a r t i c ip a t in g  i n s t i t u ­
t io n s . P ro v i s io n s  r e q u i r in g  p a y m e n t s  fo r  c a re  p r o v id e d  b e y o n d  th e  
In it ia l c o s t  o f  e m e r g e n c y  c a r e ,  a n d  fo r  e m e r g e n c y  c a r e  p r o v id e d  In 
a n y  l i c e n s e d  h o s p i ta l  e m e r g e n c y  d e p a r tm e n t  g e n e r a l ly  h a v e  n o t  
b e e n  p a r t  o f  o t h e r  p r o p o s e d  le g is la t io n . F o r  e x a m p le ,  n e i t h e r  
CBRR  n o r  PARCA e x te n d s  p l a n s ’ r e s p o n s ib i l i ty  to  th e  c o v e r a g e  o f  
o n g o in g  t r e a tm e n t  in  a n  e m e r g e n c y  fac ility . C o n s e q u e n t ly ,  o t h e r  
p r e m iu m  im p a c t  e s t im a te s  o f  a c c e s s  to  e m e r g e n c y  c a r e  p r o v is io n s  
ty p ic a l ly  h a v e  n o t  in c lu d e d  th e  c o s t s  o f  th o s e  r e q u i r e m e n t s .

C B O  a s s u m e s  “th a t  r o u g h ly  h a l f  o f  c u r r e n t  d e n ia l s  o f  p a y m e n t  fo r  
e m e r g e n c y  r o o m  v is i ts  w o u ld  m e e t  t h e  p r u d e n t  l a y p e r s o n  s t a n ­
d a r d ."  T h e  n u m b e r  o f  d e n i a l s  C B O  u s e d  In d e r iv in g  th e i r  e s t im a te  
is n o t  p r e s e n t e d  In  th e  r e p o r t .  T h e  c o s t  e s t im a te  is a ls o  b a s e d  o n  
th e  a s s u m p t i o n  th a t  p a y m e n t s  fo r  t r e a t in g  p a t ie n t s  in  n o n p a r t i c i p a t ­
in g  e m e r g e n c y  d e p a r tm e n t s  w o u ld  b e  50%  h ig h e r  th a n  p a y m e n t s  
in  p a r t i c ip a t in g  h o s p i ta l s .  T h is  w o u ld  r e p r e s e n t  a  33%  d i s c o u n t  
f ro m  o u t - o f - p l a n  h o s p i t a l  e m e r g e n c y  d e p a r tm e n t s .  T h e r e  is n o  
a v a i l a b l e  e v id e n c e  o f  d i s c o u n t s  o f  th is  m a g n i tu d e .

C B O  a l s o  a s s u m e s  th a t  o n c e  th e  p r u d e n t  l a y p e r s o n  s t a n d a r d  
b e c a m e  w id e ly  u n d e r s t o o d ,  e m e r g e n c y  v is its  a n d  th e  u s e  o f  n o n ­
p a r t i c ip a t in g  h o s p i t a l  e m e r g e n c y  d e p a r tm e n t s  w o u ld  r i s e ,  a n d  
h o s p i t a l s  w o u ld  b e  e n c o u r a g e d  to  r a i s e  th e i r  c h a r g e s  fo r  e m e r ­
g e n c y  d e p a r tm e n t s .  T h e s e  I n c e n t iv e s  w o u ld  a t  l e a s t  b e  p a r t ia l ly  
o f f s e t  b y  th e  i n c r e a s e  in  p la n s ' I n c e n t iv e s  to  e n c o u r a g e  a n d  
e d u c a t e  m e m b e r s  to  s e e k  c a r e  in  n o n - e m e r g e n c y  d e p a r tm e n t  s e t ­
t in g s . a n d  to  p r o v id e  a d e q u a t e  a c c e s s  to  in - p la n  e m e r g e n c y  a n d  
a m b u la to r y  c a re .  T h e r e  a r e  g e n e r a l ly  n o  d o c u m e n t e d  m e a s u r e s  
o f  th e  p r o p o r t i o n  o f  p la n s ,  a c c o m p a n i e d  w ith  th e  n u m b e r  o f
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e n r o l l e e s  In  th o s e  p la n s , w h i c h  w o u l d  c o m p ly  w i th  t h e s e  p r o v i ­
s io n s .

T h e  c o n t i n u i t y  of c a r e  p r o v i s i o n s  In  th e  PB R  r e q u i r e  h e a l th  p la n s  
to  n o t i f y  e n r o l l e e s  o n  a  t im e ly  b a s i s  o f  th e  t e rm in a t i o n  o f  p r o v id e r  
c o n t r a c t s ,  a n d  p e rm i t  th e  I n d iv id u a l  t o  c o n t i n u e  o r  b e  c o v e r e d  
w i th  r e s p e c t  to  th e  c o u r s e  o f  t r e a tm e n t  w i t h  t h e  p r o v id e r  d u r in g  a 
t r a n s i t i o n a l  p e r io d ,  g e n e r a l ly  o f  90  d a y s ,  e x c e p t  f o r  p r e g n a n t  o r  
te rm in a l ly  til p a t ie n ts .  T e rm in a t io n  I n c lu d e s  t h e  e x p i r a t i o n  o r  n o n -  
r e n e w a l  o f  th e  c o n t r a c t .  T h e  p r o v i d e r  w o u ld  a g r e e  to  a c c e p t  r e im ­
b u r s e m e n t  f ro m  th e  p la n  o r  i s s u e r  a n d  I n d iv id u a l  I n v o lv e d  (w ith  
r e s p e c t  to  c o s t- s h a r in g )  a t  t h e  r a t e s  a p p l i c a b l e  p r i o r  to  th e  s ta r t  o f  
t h e  t r a n s i t io n a l  p e r io d  a s  p a y m e n t  In  fu ll.

C B O  a r g u e s  th a t  th e  m a jo r  c o s t  o f  th i s  p r o v i s io n  w o u ld  b e  th e  
c o s t  o f  d e v e lo p in g  s y s te m s  a n d  p r o c e d u r e s  to  n o t i f y in g  e n r o l l e e s  
o f  p r o v i d e r  c o n t r a c t  t e rm in a t io n s .  W h e r e  s u c h  s y s t e m s  a n d  p r o c e ­
d u r e s  a r e  a l r e a d y  In p la c e ,  h o w e v e r ,  t h e  c o s t  im p a c t  m a y  b e  m in i ­
m a l. T h e  C B O  e s t im a te s  a r e  b a s e d  o n  t h e  a s s u m p t i o n  th a t  p l a n s  
g e n e r a l l y  g a in  o r  lo s e  f e w e r  t h a n  10%  o f  c o n t r a c t i n g  p h y s ic ia n s  
a  y e a r .  (D a ta  f rom  th e  A M A 's 1997 SM S s u r v e y  I n d ic a te d  th a t  in  
1995 , 6%  o f  p h y s ic ia n s  w e r e  d r o p p e d  f r o m  m a n a g e d  c a r e  c o n ­
tr a c ts . )

T h e  p r o v i s io n s  fo r  c o v e r a g e  of  clinical trials w o u l d  r e q u i r e  
p l a n s  to  p a y  fo r  r o u t in e  p a t i e n t  c a r e  a s s o c i a t e d  w i t h  c e r t a in  c l in ic a l 
t r ia ls  s p o n s o r e d  b y  th e  N a t io n a l  I n s t i t u t e s  o f  H e a l t h  (N IH ). 
D e p a r tm e n t  o f  V e te ra n s  A ffa irs , D e p a r tm e n t  o f  D e f e n s e ,  o r  N1H- 
s p o n s o r e d  c o o p e r a t iv e  g r o u p s .  T r ia ls  c o v e r e d  b y  t h e  p r o v i s io n s  a r e  
t r ia ls  f o r  l i f e - th r e a te n in g  o r  s e r i o u s  i l l n e s s e s  f o r  w h i c h  n o  s t a n d a r d  
t r e a tm e n t  Is e f fe c tiv e . R o u t in e  p a t i e n t  c o s t s  d o  n o t  in c lu d e  t h e  c o s t  
o f  t h e  t e s t s  o r  m e a s u r e m e n t s  c o n d u c t e d  p r im a r i ly  f o r  t h e  p u r p o s e  
o f  t h e  c l in ic a l  tr ia l in v o lv e d . O t h e r  p r o p o s e d  m a n a g e d  c a re  r e f o rm  
le g i s la t io n ,  a n d  o th e r  e c o n o m ic  im p a c t  e s t im a te s  o f  p r o p o s e d  
le g i s la t io n  g e n e r a l ly  d o  n o t  c o n t a i n  th is  r e q u i r e m e n t .

In  e s t im a t in g  Im p a c t o f  c o v e r a g e  o f  c l in ic a l  t r ia ls . C B O  a s s u m e d  
th a t  p a t i e n t s  in  a n  N IH - s p o n s o r e d  t r ia l  g e n e r a t e  c o s t  o f  c a r e  25%  
h ig h e r  t h a n  th e  c o s ts  o f  s im i la r  p a t i e n t s  w h o  d o  n o t  e n t e r  tr ia ls .
T h e  C B O  In d ic a te s  th a t  t h e  e s t im a t e  Is b a s e d  o n  p r e l im in a r y  
u n p u b l i s h e d  re s u l ts  o f  s e v e r a l  sm a l l  s t u d i e s  th a t  f o u n d  sm a l le r  
I n c r e m e n ta l  c o s ts . T h e  C B O  e x p e c t s  t h e  c o s t  d i f f e r e n t ia l  to  g r o w  
b e c a u s e  n e w  tr ia ls  w ill I n v o lv e  m o r e  e x p e n s i v e  t h e r a p i e s  a n d  th e  
n u m b e r  c f  in d iv id u a ls  e n r o l l e d  In  c l in ic a l  t r ia l s  Is p r e d ic t e d  to  
t r ip l e  o v e r  th e  n e x t  10 y e a r s .
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T h e  n u m b e r  o f  p a t ie n t s ,  t h e  c o s t  o f  c a re ,  a n d  w h e t h e r  o r  n o t  th e  
p r o v i s io n s  o f  th e  b ill c o v e r  th e  tr ia l a r e  e x p e c t e d  to  d i f f e r  a m o n g  
p h a s e s  o f  c l in ic a l tr ia ls . T h e  C B O  e s t im a te  h o w e v e r ,  fa ils  to  
a c c o u n t  fo r th e  p h a s e s  o f  c l in ic a l tr ia ls , a n d  t h e  s h a r e  o f  tr ia ls  th a t  
w o u ld  b e  c a t e g o r i z e d  a s  tr ia ls  fo r  l i f e - th r e a te n in g  o r  s e r i o u s  i l ln e s s ­
e s  fo r  w h ic h  n o  s t a n d a r d  t r e a tm e n t  is e f f e c t iv e . P h a s e  I tr ia ls  a r e  
c o n s id e r e d  r e s e a r c h  a n d  g e n e r a l ly  a re  n o t  p a id  f o r  b y  In s u re r s . 
T h u s ,  th e  p r o v i s io n s  In th e  PBR  s h o u ld  r e s u l t  In l i t t le  i f  a n y  Im p a c t 
o n  p r e m iu m s  r e g a r d in g  P h a s e  I tr ia ls . In  P h a s e  I I  a n d  P h a s e  III 
tr ia ls  p a t i e n t  c a r e  a n d  r e s e a r c h  a r e  c a r r ie d  o u t  jo in t ly .  B u t  th e  
P h a s e  III tr ia ls  w h i c h  c o m p a r e  n e w  th e r a p ie s  to  e x is t i n g  s t a n d a r d  
t r e a tm e n t s  m a y  n o t  b e  c o v e r e d  b y  th e  p r o v i s io n s  o f  th e  PBR .

T h e  c o s t  e s t im a te  o f  im p le m e n t in g  a n  internal quality as s u r a n c e  
p r o g r a m  is b a s e d  o n  a s s u m p t i o n  th a t  a ll h e a l t h  p l a n s  e x c e p t  
th o s e  th a t  a r e  f e d e r a l ly  q u a l i f i e d  H M O s o r  c u r r e n t ly  a c c r e d i t e d  b y  
t h e  N a t io n a l  C o m m it te e  o n  Q u a l i ty  A s s u r a n c e  w o u ld  h a v e  to  
d e v e l o p  a  n e w  q u a l i ty  a s s u r a n c e  u n i t ,  o r  u p g r a d e  a n  e x is t in g  o n e .  
T h e  r e p o r t  d o e s  n o t  I n d ic a te  th e  p e r c e n t a g e  o f  p l a n s  th a t  c u r r e n t ly  
m e e t  t h e s e  c o n d i t i o n s ,  n o r  d o e s  it in d ic a te  t h e  c o s t s  o f  d e v e lo p in g  
o r  u p g r a d in g  q u a l i ty  a s s u r a n c e  u n its .

P r o v is io n s  in  th e  PBR  r e q u i r e  th e  collection a n d  analysis of 
s t a n d a r d i z e d  d a t a  o n  th e  u t i l iz a t io n  o f  h e a l th  c a r e  s e r v ic e s , th e  
d e m o g r a p h i c s  o f  e n r o l l e e s ,  d is e a s e - s p e c i f i c  m o r ta l i ty  a n d  (If fe a s i ­
b le )  m o rb id i ty ,  s a t i s f a c t io n  w i th  th e  p la n ,  h e a l t h  o u t c o m e s ,  a n d  
in d ic a to r s  o f  q u a l i ty .  T h e  im p a c t  e s t im a te  is b a s e d  o n  p la n s  b e in g  
r e q u i r e d  to  r e v i e w  m e d ic a l  r e c o rd s  o f  2 .000 p a t i e n t s  e a c h  y e a r .
T h e  e s t im a te  a l s o  ta k e s  in to  a c c o u n t  th e  s o f tw a r e  d e v e l o p m e n t  
c o s t s  r e s u l t in g  f r o m  e x p e c t e d  c h a n g e s  in  th e  m in im a l  d a ta s e t .  
D e v e lo p m e n t  c o s t s  a n d  e x p e c t e d  c o s t  p e r  r e c o r d  o r  p e r  s i te  a r e  
n o t  p r e s e n t e d  In  t h e  r e p o r t .

C B O  e x p e c t s  th e  c o s t  o f  th is  e x e r c i s e  to  b e  h i g h e r  fo r  h e a l th  p la n s  
w i th  la r g e r  a n d  m o r e  d i f f u s e  n e tw o r k s .  M a n y  h e a l t h  p l a n s  m a y  
a l r e a d y  h a v e  in f o rm a t io n  s y s te m s  in  p la c e  I n c lu d in g  t h e  H e a l th  
P la n  E m p lo y e r  D a ta  a n d  I n f o rm a t io n  S e t (H E D IS ) m e a s u r e s  c u r ­
r e n t ly  r e q u i r e d  u n d e r  M e d ic a r e  c o n t r a c ts ,  a s  w e l l  a s  r e s u l t s  f ro m  
c o n s u m e r  a c c e s s  a n d  s a t i s f a c t io n  s u rv e y s ,  a n d  g e n e r a l  h e a l th  s ta tu s  
s u r v e y s .  T h o s e  p l a n s  w o u ld  I n c u r  l i t t le  a d d i t i o n a l  c o s t s  In m e e t in g  
th e  r e q u i r e m e n t s  o f  th e  PBR . T h e r e f o r e ,  th e  C B O  e s t im a te  th a t  th e  
p r o v i s io n  w o u ld  i n c r e a s e  p r e m iu m s  b y  0 .3%  o n  a v e r a g e  m a y  b e  
o v e r s t a te d .
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C B O  e s t im a te s  th a t  th e  p r o v is io n s  e s t a b l i s h i n g  a  g r i e v a n c e  
p r o c e s s ,  a n d  e s t a b l i s h i n g  t h e  r i g h t s  t o  i n t e r n a l  a n d  e x t e r n a l  
a p p e a l s  o f  a d v e r s e  d e t e r m i n a t i o n s  w o u ld  Jo in t ly  r a is e  p r e m i ­
u m s  b y  0 .3% . C lin ic a l p e e r s  w h o  h a d  n o t  p r e v io u s ly  b e e n  in v o lv e d  
in  th e  d e c i s io n  u n d e r  a p p e a l  w o u ld  c o n d u c t  I n te rn a l r e v ie w s . O n ly  
p h y s ic ia n s  w o u ld  b e  c o n s id e r e d  c l in ic a l p e e r s  o f  o th e r  p h y s ic ia n s .  
T h e  b il l  w o u ld  p r o v id e  m u c h  s t r o n g e r  In c e n t iv e s  fo r  I n te r n a l  
a p p e a l s  th a n  th e  D e p a r tm e n t  o f  L a b o r  r e g u la t io n s  a f f e c t in g  I n te rn a l 
c la im s  p r o c e d u r e s  fo r  ERISA h e a l th  p l a n s  th a t  w ill b e  r e l e a s e d  In 
r e s p o n s e  to  a  P re s id e n t ia l  m e m o r a n d u m . A l th o u g h  th e  r a te  e x te r ­
n a l a p p e a l s  Is t ie d  to  th e  r a te  o f  I n te rn a l  a p p e a l s ,  s e p a r a t e  c o s t  
e s t im a te s  fo r  in te r n a l  a n d  ^ - 't e r n a l  a p p e a l s  p r o c e d u r e s  w o u ld  
p r o v id e  u s e f u l  in fo rm a t io n .

C B O  a s s u m e s  th a t  a l t h o u g h  m o s t  h e a l th  p l a n s  h a v e  f u n c t io n in g  
In te rn a l  r e v ie w  s y s tem s , a p p e a l s  r a te  w il l r i s e  u n d e r  th e  PB R  
b e c a u s e  o f  in c r e a s e d  c o n s u m e r  k n o w le d g e  o f  th e  a p p e a l s  p r o c e s s  
a n d  t h e  a v a i la b i l i ty  o f  e x te r n a l  r e v ie w . T h e  C B O  r e p o r t  c i t e s  a  
s tu d y  b y  th e  G e n e r a l  A c c o u n t in g  O f f ic e  th a t  in d ic a te s  th a t  d a t a  o n  
i n te r n a l  a p p e a l s  r a te s  a re  h ig h ly  u n r e l i a b le  a n d  r a te s  v a ry  w id e ly  
a m o n g  H M O s  —  s e l f - r e p o r t e d  a p p e a l  r a te s  r a n g e  f ro m  0 .07  to  69 .4  
p e r  1 ,000 e n ro l l e e s  a n n u a l ly ,  w i th  a  m e d ia n  o f  3 .5 . M a k in g  a n  
a d ju s tm e n t  f o r  a p p e a l s  r e l a t e d  to  d e n ia l s  o f  e m e r g e n c y  s e r v ic e s ,  
w h ic h  s h o u l d  b e  r e d u c e d  u n d e r  th e  'p r u d e n t  l a y p e r s o n ’ p r o v i ­
s io n s  o f  th e  b ill , C B O  a s s u m e d  a  c u r r e n t  a v e r a g e  a p p e a l  r a te  o f  
2 .5  p e r  1 ,000 e n ro l le e s .  T h e  r e p o r t  d o e s  n o t  d e ta i l  th e  a d ju s tm e n t  
m e th o d o lo g y .

C o s ts  p e r  I n te rn a l  a p p e a l  a r e  e x p e c t e d  to  r i s e  d u e  to  th e  c l in ic a l 
p e e r  r e v i e w  r e q u i r e m e n t  a n d  o v e r tu r n in g  a  la r g e r  s h a r e  o f  a p p e a l s  
in  f a v o r  o f  e n r o l l e e s  to  a v o id  c o s t  o f  e x t e r n a l  r e v ie w . F o r  c e r ta in  
a p p e a l s ,  p l a n s  m ig h t  a p p ly  le s s  s t r i n g e n t  u t i l i z a t io n  r e v ie w  a n d  
r e d u c e  t h e  o v e r a l l  e x p e c t e d  c o s t s .  T h e  c o s ts  a s s o c i a te d  w i th  o v e r ­
tu r n e d  d e c i s io n s  r e s u l t in g  f r o m  a p p e a l s ,  a n d  a d m in is t r a t iv e  c o s t s  
a r e  e x p e c t e d  to  in c r e a s e  m o r e  fo r  h e a l th  p l a n s  a n d  i s s u e r s  t h a t  d o  
n o t  h a v e  e s ta b l i s h e d  s y s te m s  f o r  in te r n a l  r e v i e w  o f  g r ie v a n c e s .
W h ile  t h e  r e p o r t  in d ic a te s  th a t  th is  w o u ld  b e  a  sm a l l  m in o r i ty ,  th e  
p r o p o r t i o n s  o f  p la n s  c u r r e n t ly  h a v in g  a n d  n o t  h a v in g  g r i e v a n c e  
p r o c e s s e s  in  p la c e ,  n o r  th e  a d m in is t r a t iv e  a n d  o th e r  c o s ts  a s s o c i a t ­
e d  w i th  h a v in g  a p p e a l s  o v e r tu r n e d  a r e  p r e s e n t e d  In th e  C B O  
r e p o r t .

A  g r o u p  h e a l th  p la n , a n d  a  h e a l t h  I n s u r a n c e  I s s u e r  o f f e r in g  g r o u p  
h e a l th  I n s u r a n c e  c o v e r a g e ,  m u s t  a l s o  p r o v id e  fo r  a n  e x te r n a l
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a p p e a l s  p r o c e s s  fo r  a p p e a l a b l e  d e c i s io n s  if th e  a m o u n t  In v o lv e d  
e x c e e d s  a  s ig n if ic a n t t h r e s h o ld  ( u n d e f in e d  In  th e  b il l ) , o r  If t h e  
p a t i e n t ’s  life  o r  h e a l th  is J e o p a r d i z e d  a s  a  c o n s e q u e n c e  o f  th e  
d e c i s io n .  N o  in f o rm a t io n  o n  th e  n u m b e r  o r  th e  s h a r e  o f  a p p e a l s  
w h i c h  m e e t  t h e s e  c o n d i t i o n s  is p r e s e n t e d ,  h o w e v e r ,  e v e n  t h o u g h  
th a t  d a ta  a t  le a s t  p a r t i a l ly  d e t e rm in e  th e  r a te  o f  e x t e r n a l  a p p e a l s .

T h e  r e p o r t  In d ic a te s  t h a t  16 s t a t e s  r e q u i r e  e x te r n a l  a p p e a l s  
p r o c e s s e s ,  b u t  f e w  c la im s  r e a c h  th e  e x te r n a l  a p p e a l s  s ta g e .
F lo r id a  is th e  o n ly  s t a t e  w h e r e  t h e  a p p e a l s  r a te  is  s ig n i f i c a n t ,  a b o u t  
1 p e r  10 ,000 e n ro l l e e s .  C B O  a s s u m e s  th a t  th e  PB R  w o u l d  I n c r e a s e  
e x te r n a l  a p p e a l s  r a t e s  in  a l l  s ta te s ,  a n d  th a t  th e  r a t e s  w o u ld  a ls o  
In c r e a s e  th r o u g h  t im e  —  to  a b o u t  4 p e r  10 ,000 e n r o l l e e s  a f te r  5 
y e a r s  —  a s  e n r o l l e e s  b e c a m e  m o r e  a w a r e  o f  th e i r  r ig h t s  u n d e r  th is  
p r o v i s io n .  T h is  w o u ld  r e p r e s e n t  a  fo u r - fo ld  in c r e a s e  o v e r  c u r r e n t  
a n n u a l  r a te s  o f  e x te r n a l  a p p e a l s  In  F lo r id a , a n d  4 0%  o f  th e  r a t e  in  
t h e  M e d ic a r e  p r o g r a m  w h e r e  e v e r y  d e n ia l  Is s u b j e c t  to  a p p e a l ,  a n d  
a ll d e n i e d  a p p e a l s  a r e  a u to m a t i c a l ly  r e f e r r e d  to  e x t e r n a l  r e v ie w . 
T h is  s u g g e s t s  th a t  t h e  C B O  c o s t  im p a c t  e s t im a te  o f  t h e  p r o v i s io n s  
e s t a b l i s h in g  th e  r ig h t s  to  e x te r n a l  a p p e a l s  in  th e  PB R  m ig h t  b e  
o v e r s t a te d .

T h e  p r o v i s io n s  in  t h e  s e c t i o n  p r o m o t i n g  g o o d  m e d i c a l  practice 
p r o h ib i t s  a r b i t r a r y  i n t e r f e r e n c e  w i th  m e d ic a l  p r a c t i c e s  a n d  e s t a b l i s h  
a  r ig h t  o f  a p p e a l  o f  p l a n s ’ d e c i s io n s .  T h e s e  p r o v i s io n s  a r e  e x p e c t ­
e d  to  g e n e r a t e  a  h i g h e r  v o lu m e  o f  in te r n a l  a n d  e x t e r n a l  r e v ie w s  
a n d  a  h ig h e r  p r o b a b i l i t y  o f  d e c i s io n s  th a t  w o u ld  b e  u n f a v o r a b l e  
to  p la n s .  C B O  c o n s i d e r e d  p la n s  m ig h t  a v o id  a p p e a l s  u n d e r  th is  
p r o v i s i o n  b y  r e d u c in g  th e  f r e q u e n c y  w i th  w h ic h  th e y  c h a l l e n g e d  
p h y s i c i a n s ' d e c i s io n s ,  a n d  t h e  l ik e l ih o o d  th a t  p l a n s  w o u l d  a d o p t  
d e f e n s iv e  UR p o l i c i e s  w h e n  th o s e  c o s ts  a r e  l o w e r  t h a n  t h e  e x p e c t ­
e d  c o s t s  o f  th e  r e v i e w s  w h e n  d e f e n d in g  th o s e  p o l i c i e s .

T h e  C B O  r e p o r t  d i f f e r e n t i a t e d  b e tw e e n  m a n a g e d  i n d e m n i ty  p l a n s  
( f e e - fo r - s e rv ic e  p l a n s  w i th  u t i l i z a t io n  r e v ie w  c o m p o n e n t s  o r  u t i l iz a ­
t i o n  m a n a g e m e n t  f e a tu r e s ) ,  p r e f e r r e d  p r o v id e r  o r g a n iz a t io n s ,  a n d  
i n d e p e n d e n t  p r a c t ic e  a s s o c ia t io n s  a n d  g r o u p -  o r  s t a f f -m o d e l  h e a l th  
m a i n t e n a n c e  o r g a n i z a t i o n s  In  a s s e s s i n g  t h e  b u r d e n  o f  t h e s e  
p r o v i s io n s .  N o  o t h e r  c o s t  e s t im a te s  a n a ly z e d  I n c lu d e  m a n a g e d  fe e -  
f o r - s e rv ic e  p l a n s  in  t h e  e s t im a te s  o f  c o s t s  o f  m a n a g e d  c a r e  r e f o rm  
l e g i s la t io n .  C B O  e s t im a te s  th a t  t h e s e  p r o v i s io n s  w o u l d  r a is e  p r e m i ­
u m s  b y  0 .8% , b u t  p r o v id e s  n o  q u a n t i t a t iv e  b a s is  f o r  t h e  e s t im a te .
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p l a n s  a r e  e s t im a te d  to  In c r e a s e  p r e m iu m s  b y  1.4%  fo r  ERISA 
p la n s , a n d  b y  1 .2%  o f  th e  p r e m iu m s  o f  a ll e m p lo y e r - s p o n s o r e d  
p la n s . S e c t io n  3 0 2  o f  th e  PBR  s ta te s  th a t  th e  b i l l  d o e s  n o t  a u th o r iz e  
(i) a n y  c a u s e  o f  a c t io n  a g a in s t  a n  e m p lo y e r  o r  o t h e r  p l a n  s p o n s o r  
m a in ta in in g  th e  g r o u p  h e a l th  p l a n ,  o r  (II) a  r ig h t  o f  r e c o v e r y  o r  
I n d e m n i ty  b y  a  p e r s o n  a g a in s t  a n  e m p lo y e r  o r  o t h e r  p l a n  s p o n s o r  
fo r  d a m a g e s  a s s e s s e d  a g a in s t  t h e  p e r s o n  p u r s u a n t  to  a  c a u s e  o f  
a c t io n .  T h is  d o e s  n o t  p r e c lu d e  a n y  c a u s e  o f  a c t io n  a g a in s t  a n  
e m p lo y e r  o r  o t h e r  p l a n  s p o n s o r  If (l) s u c h  a c t i o n  is b a s e d  o n  th e  
e m p lo y e r 's  o r  o t h e r  p l a n  s p o n s o r 's  e x e r c i s e  o f  d i s c r e t io n a r y  
a u th o r i ty  to  m a k e  a  d e c i s io n  o n  a  c la im  fo r  b e n e f i t s  c o v e r e d  u n d e r  
th e  p l a n  o r  h e a l t h  In s u r a n c e  c o v e r a g e  in  th e  c a s e  a t  i s s u e :  a n d  
(11) th e  e x e r c i s e  b y  s u c h  e m p lo y e r  o r  o t h e r  p l a n  s p o n s o r  o f  s u c h  
a u th o r i ty  r e s u l t e d  In p e r s o n a l  In ju ry  o r  w r o n g f u l  d e a th .

T h e  im p a c t  e s t im a te s  a r e  d r iv e n  b y  tw o  a s s u m p t i o n s ,  w h i c h  C B O  
s ta te s  a r e  - e s t im a te s ,” b u t  a re  u n s u b s ta n t ia te d .  T h e  f ir s t Is th a t  h e a l th  
p la n s ' l ia b i l i ty  c o s t s  a v e r a g e  a b o u t  2%  o f  t h e i r  p r e m iu m s  (n o t  
c o u n t i n g  d e f e n s iv e  m e d ic in e  b y  p r o v id e r s ) .  N o  p l a n  s p e c i f i c  In fo r ­
m a t io n  o n  l ia b i l i ty  c o s t s  a s  p e r c e n t  o f  p l a n  p r e m iu m s  is p r e s e n t e d  
b y  C B O . B a r e n t s  G r o u p  (1998) p r e s e n t s  a  f ig u r e  o f  0 .5%  fo r  l ia b i l i ­
ty  p r e m iu m  c o s t s  b a s e d  o n  a  sm a l l  s a m p le  o f  I n s u r e r s ,  b u t  u s e s  
2 .0%  a s  t h e i r  h ig h  e n d  e s t im a te  b a s e l in e  w h i c h  r e f l e c t s  th e  c o s t 
l ia b i l i ty  p r e m iu m s  to  p r o v id e r s .  T h e  B a r e n ts  G r o u p  c o s t  e s t im a te  
o f  e x p a n d e d  l ia b i l i ty  Is g e n e r a l ly  r e c o g n iz e d  a s  b e in g  b ia s e d  
u p w a r d  b e c a u s e  o f  th e  f a i lu r e  to  a c c o u n t  f o r  t h e  a b i l i t y  o f  m a n ­
a g e d  c a r e  o r g a n i z a t i o n s  t o  I n s u r e  a g a in s t  m a lp r a c t i c e  l ia b i l i ty  a t 
s ig n i f i c a n t ly  r e d u c e d  r a t e s  r e l a t iv e  to  p r o v id e r s .  It f o l lo w s  th a t  th e  
C B O  e s t im a t e s  r e p r e s e n t  a  h ig h ,- e n d  e s t im a te .  T h e  s e c o n d  C B O  
a s s u m p t io n  d r iv in g  t h e i r  c o s t  e s t im a te s  Is t h a t  e n d i n g  th e  ERISA 
p r e e m p t i o n  i n c r e a s e  L iability c o s t s  b y  60%  to  75% . In  th e  c a s e  o f  
P P O s . P O S  p la n s ,  a n d  H M O s . a n d  b y  a  l e s s e r  p e r c e n t a g e  In  th e  
c a s e  o f  I n d e m n i ty  p la n s .

C B O  in d ic a t e s  t h e  p r e m iu m  in c r e a s e  f r o m  e x p a n d i n g  le g a l l ia b il i ty  
fo r  ERISA  p l a n s  Is d e t e rm in e d  b y  tw o  p r im a r y  s o u r c e s .  M o re  th a n  
h a l f  o f  th e  I n c r e a s e  c o m e s  a b o u t  f ro m  p o t e n t i a l  s u i t s  a s s o c ia te d  
w i th  d e c i s io n s  o n  m e d ic a l  n e c e s s i ty  a n d  c o v e r a g e ,  a n d  u n in t e n d e d  
la w s u i ts  I n v o lv in g  p r o v id e r s  a n d  p l a n  f id u c ia r ie s .  M o s t o f  th e  
r e m a in d e r  w o u ld  r e s u l t  f r o m  m o r e  m e d ic a l  n e g l i g e n c e  s u i t s  a g a in s t  
p la n s ,  r e f l e c t in g  th e  f in a n c ia l  r e s o u r c e s  o f  p l a n s  a n d  t h e  e f f e c ts  o f  
t h e  n e w  le g a l e n v i r o n m e n t .  N o  d a ta  a r e  p r e s e n t e d ,  h o w e v e r ,  to  
s u b s t a n t i a t e  th e  n u m b e r  o f  a d d i t i o n a l  s u i t s  o r  th e  s i z e  o f  th e  
a w a r d s  h e a l th  p l a n s  m ig h t  e x p e c t  to  e x p e r i e n c e  d u e  to  th e  p r o v i ­
s io n s  in  t h e  PBR ,
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W illiam  M. M ercer

W ill ia m  M . M e rc e r , I n c o r p o r a t e d  (M e rce r) w a s  c o m m is s io n e d  b y  
th e  A m e r i c a n  M e d ic a l  A s s o c ia t io n  to  d e v e lo p  a n  a c tu a r i a l  m o d e l  to  
a s s e s s  t h e  c o s t  Im p a c t  o f  m a n a g e d  care accountability le g is la ­
t io n .  T h e  r e p o r t .  Malpractice Liability Assessment Model: Estimates 
of the Cost Impact of Managed Care Accountability Legislation 
(A u g u s t  1. 1998 ), p r e s e n t s  Im p a c t e s t im a te s  b a s e d  o n  e x p e c t e d  
m e d ic a l  s e r v ic e s  d i s t r ib u t io n s  b y  p h y s ic ia n  s u b s p e c i a l t y  fo r  v a r io u s  
t y p e s  o f  m a n a g e d  c a r e  o r g a n iz a t io n s  (M C O s), a n d  e x p e c t e d  M C O  
m a lp r a c t i c e  c la im  in c id e n c e  a n d  a v e r a g e  c o s t o f  m a lp r a c t ic e  
c la im s .

T h e  M e r c e r  a n a ly s i s  d e r iv e s  e s t im a te s  o f  I n c r e a s e s  In  h e a l th  
I n s u r a n c e  p r e m iu m s  f ro m  m o d e l  m a n a g e d  c a r e  a c c o u n ta b i l i ty  
l e g i s l a t io n  w h ic h  c o n ta in s  th e  fo l lo w in g  th r e e  c o m p o n e n t s :

■ A d i r e c t  c a u s e  o f  a c t io n  a g a in s t  h e a l th  I n s u r a n c e  c a r r ie r s .  H M O s. 
a n d  m a n a g e d  c a r e  e n t i t l e s  fo r  d a m a g e s  c a u s e d  b y  th e i r  f a i lu re  to  
e x e r c i s e  o r d in a r y  c a r e  in  m a k in g  h e a l th  c a r e  t r e a tm e n t  d e c is io n s :

■ A p r o h i b i t i o n  o n  h o ld  h a rm le s s  a n d  in d e m n i f ic a t io n  c la u s e s  In 
p r o v i d e r  c o n t r a c t s :  a n d

■ A p r o h i b i t i o n  o n  th e  u s e  o f  th e  c o r p o r a t e  p r a c t i c e  o f  m e d ic in e  
d e f e n s e .

T h e  e s t im a t e s  a l s o  ta k e  in to  c o n s id e r a t io n  t h r e e  le v e l s  o f  le g is la t iv e  
Im p a c t  r e l a t e d  to  e x is t in g  d i f f e r e n c e s  a c r o s s  s t a t e s  In  u s e  o f  th e  
c o r p o r a t e  p r a c t i c e  o f  m e d ic in e  d e f e n s e :  tw o  c o n s t r u c t i o n s  o f  ERISA 
p r e e m p t i o n  to  c a p t u r e  th e  e x te n t  to  w h ic h  t h e  a c t i o n s  b r o u g h t  b y  
e n r o l l e e s  o f  ERISA  p la n s  c o u ld  b e  p r e e m p te d  b y  ERISA : a l t e r n a t iv e  
e n r o l lm e n t  m ix e s ;  a r id  t h r e e  ty p e s  o f  c a p s  o n  m a lp r a c t i c e  a w a r d s  
to  a c c o u n t  fo r  d i f f e r e n t  s t a t e  to r t  r e f o rm  law s . A f te r  c o n s id e r in g  a  
b r o a d  r a n g e  o f  im p a c t  s c e n a r io s ,  M e rc e r  e s t im a te s  th a t  m a n a g e d  
c a r e  a c c o u n t a b i l i t y  le g is la t io n  w o u ld  in c r e a s e  p r e m iu m s  b e tw e e n  
0 .1%  to  1 .8% .

R '.n lb i t  9  s h o w s  e s t im a te s  fo r  th e  t h r e e  le v e ls  o f  le g is la t iv e  im p a c t  
fo r  b r o a d  a n d  n a r r o w  ERISA c o n s t r u c t io n  p r e s e n t e d  In  th e  M e rc e r  
r e p o r t .
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T h e  a c tu a r i a l  m o d e l  w a s  c o n s t r u c t e d  u s in g  a  g e n e r a l  lo g ic  f lo w  
th a t  b e g in s  w i th  a  p o p u l a t i o n  e n r o l l e d  in  a n  IPA o r  n e tw o r k  
m o d e l  H M O  th a t  c o n t r a c t s  w i th  p h y s ic i a n s  o r  p h y s i c i a n  n e tw o r k s .  
T h e  e n r o l lm e n t  is d i s t r i b u t e d  a m o n g  c o m m e r c ia l ,  M e d ic a r e  a n d  
M e d ic a id  m a n a g e d  c a r e  p r o g r a m s .  M e rc e r  c o s t  m o d e l s  p r o d u c e  
m e d ic a l  s e rv ic e  p r o je c t io n s  b y  p h y s i c i a n  s u b s p e c ia l t i e s .  M a n a g e d  
c a r e  o r g a n iz a t io n  (M CO ) m a lp r a c t i c e  c la im  i n c id e n c e  is d e r i v e d  
f ro m  th e  M CO  m e d ic a l  s e r v i c e s  b y  p h y s i c i a n  s u b s p e c i a l t y .  
A p p ly in g  a n  a v e r a g e  M C O  m a lp r a c t ic e  a w a r d  a n d  l e g a l  e x p e n s e  
to  th e  m a lp r a c t ic e  c la im  in c id e n c e  y i e ld s  th e  c h a n g e  in  M C O  c o s t  
p e r  m e m b e r  p e r  m o n th .

U n d e r  t h e  m a n a g e d  c a r e  a c c o u n ta b i l i t y  p r o v is io n s ,  a n  M C O  is 
l ia b le  f o r  d a m a g e s  c a u s e d  t o  a n  e n r o l l e e  b y  t h e  M C O ’s  f a i lu r e  to  
e x e r c i s e  o r d in a r y  c a r e  in  m a k in g  h e a l th  c a r e  t r e a tm e n t  d e c i s io n s .  
H e a l th  c a r e  t r e a tm e n t  d e c i s i o n s  a r e  d e f i n e d  a s  a  d e t e rm i n a t i o n  
m a d e  w h e n  m e d ic a l  s e r v i c e s  a r e  p r o v id e d  b y  th e  p l a n  a n d  a  d e c i ­
s io n  t h a t  a f f e c ts  t h e  q u a l i ty  o f  th e  d i a g n o s i s ,  c a r e  o r  t r e a tm e n t  
p r o v id e d  to  th e  e n r o l l e e s .  A s in  o th e r  n e g l i g e n c e  a c t i o n s ,  a  p l a i n ­
t i f f  m u s t  d e m o n s t r a t e  t h a t  t h e  M C O  b r e a c h e d  its  d u t y  to  e x e r c i s e  
o r d in a r y  c a re , a n d  th a t  s n c h  b r e a c h  w a s  th e  p r o x im a t e  c a u s e  o f  
t h e  p l a i n t i f f s  In ju ry . T h e  p r o v i s io n s  a l s o  a l l o w  f o r  a  v ic a r io u s  l ia ­
b i l i ty  c a u s e  o f  a c t io n ,  u n d e r  w h ic h  a n  M C O  is l i a b le  f o r  d a m a g e s  
c a u s e d  b y  th e  h e a l t h  c a r e  t r e a tm e n t  d e c i s io n s  m a d e  b y  its 
e m p lo y e e s ,  a g e n t s ,  a n d  r e p r e s e n t a t i v e s .

T h e  le g is la t iv e  im p a c t  s c e n a r i o s  a r e  d e s i g n e d  to  r e f l e c t  t h e  Im p a c t  
o f  th e  p r o h ib i t io n  o f  t h e  c o r p o r a t e  p r a c t i c e  o f  m e d i c i n e  d e f e n s e .  
S ta te s  a r e  a s s u m e d  to  g e n e r a l l y  fa ll w i th in  o n e  o f  t h r e e  s c e n a r i o s
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vv ilh  r e s p e c t  to  h o w  th e  c o rp o r a t e  p r a c t ic e  o f  m e d ic in e  d o c t r in e  is 
e n f o r c e d  a s  fo l lo w s :

■ T h e  s t a t e  a c t iv e ly  e n f o r c e s  a  c o m p le t e  b a r  a g a in s t  th e  c o r p o r a t e  
p r a c t i c e  o f  m e d ic in e .

■ T h e  s t a t e  a c t iv e ly  e n fo r c e s  a  b a r  a g a in s t  t h e  c o r p o r a t e  p r a c t ic e  o f  
m e d i c in e ,  b u t  e x e m p t s  f ro m  th e  b a r  c e r ta in  p r o v id e r s ,  s u c h  as 
h o s p i t a l s .  H M O s, a n d  p r o f e s s io n a l  c o r p o r a t i o n s .

■ T h e  s t a t e  h a s  n o  b a r  a g a in s t  th e  c o r p o r a t e  p r a c t i c e  o f  m e d ic in e  
o r  h a s  a  b a r  th a t  Is n o t  e n fo r c e d .

T h e  c o n s t r u c t io n s  o f  th e  ERISA p r e e m p t i o n  d e f e n s e  a l lo w  fo r  tw o  
p o s s i b l e  im p a c ts . I f  ERISA  p r e e m p t i o n  is n a r r o w ly  c o n s t r u e d  to  
a l l o w  v ic a r io u s  l ia b ili ty  a n d  d i r e c t  n e g l ig e n c e  a c t io n s  a g a in s t  M CO s 
b y  ERISA e n ro l le e s .  th e  M CO  lia b ili ty  e x p o s u r e  f r o m  ERISA 
e n r o l l e e s  Is e x p a n d e d .  A lte rn a t iv e ly , i f  th e  ER ISA  p r e e m p t i o n  is 
b r o a d ly  c o n s t r u e d ,  th e  M C O  lia b ili ty  e x p o s u r e  f r o m  ERISA 
e n r o l l e e s  r e m a in s  l im ite d . T h e  e s t im a te s  a r e  b a s e d  o n  th e  a s s u m p ­
t io n  t h a t  90%  o f  th e  M C O  e n ro l le e s  a r e  c o v e r e d  u n d e r  a n  ERISA 
e m p l o y e e  b e n e f i t  p la n . T h is  p e r c e n t a g e  v a r i e s  s ig n i f ic a n t ly  fo r  d if ­
f e r e n t  s ta te s .  T h u s ,  th e  e x te n t  to  w h ic h  ER ISA  e n r o l l e e s  m a y  b r in g  
a  s t a t e  l a w  c a u s e  o f  a c t io n  a g a in s t  M C O s w il l h a v e  a  s ig n i f ic a n t  
Im p a c t  o n  e s t im a te s .

T o  a c c o u n t  fo r  th e  d i f f e r e n t  m ix  o f  p l a n  ty p e s  f o u n d  a c r o s s  th e  
s t a t e s  a l t e r n a t iv e  ty p e s  o f  M C O s a re  c o n s i d e r e d .  M a n a g e d  c a r e  
a c c o u n t a b i l i t y  le g is la t io n  is e x p e c t e d  t o  h a v e  th e  le a s t  Im p a c t  o n  
s t a f f  m o d e l  H M O s . b e c a u s e  th e y  h a v e  a l r e a d y  b e e n  s u b je c t  to  v ic ­
a r i o u s  l ia b i l i ty  m a lp r a c t i c e  c la im s , b a s e d  o n  t h e i r  d i r e c t  e m p lo y ­
m e n t  o f  p h y s ic ia n s .  I P A /n e tw o rk  m o d e l  H M O s  (w h ic h  in c lu d e  r isk -  
b e a r i n g  P P O s )  a r e  e x p e c t e d  to  e x p e r i e n c e  a  g r e a t e r  Im p a c t . It is 
a s s u m e d  t h a t  a  s ta f f  m o d e l  H M O  w ill i n c u r  30%  o f  t h e  a d d i t i o n a l  
l ia b i l i ty  in c u r r e d  b y  IP A /n e tw o rk  m o d e l  H M O s . T h e  e s t im a te s  a re  
b a s e d  o n  a n  e n r o l lm e n t  m ix  o f  96%  in  I P A /n e tw o r k  m o d e l  H M O s 
a n d  4%  in  s ta f f  m o d e l  H M O s . T h e  e s t im a te s  a r e  b a s e d  o n  a n  
e n r o l lm e n t  m ix  b y  p a y e r  90%  c o m m e rc ia l .  5%  M e d ic a id  a n d  5% 
M e d ic a r e .  M e rc e r  c la im  c o s t  m o d e l s  a r e  u s e d  to  c o n s t r u c t  m e d ic a l 
s e r v i c e s  d i s t r ib u t io n s  b y  p h y s ic ia n  s u b s p e c i a l t y  fo r  e a c h  o f  th e s e  
p o p u l a t i o n s .
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T h r e e  ty p e s  o f  c a p s  o n  m a lp r a c t i c e  a w a r d s  a r e  i n c o r p o r a t e d  in  th e  
M e rc e r  a n a ly s is  to  a c c o u n t  fo r  d i f f e r e n t  s t a t e  t o r t  r e f o rm  law s . 
Im p a c t  e s t im a te s  a r e  p r e s e n t e d  fo r  (i) n o  c a p . (ii) a  c a p  o f  
$ 2 50 ,0 00  o n  n o n - e c o n o m ic  d a m a g e s  w i th  n o  c a p  o n  e c o n o m ic  o r  
p u n i t iv e  d a m a g e s ,  a n d  (ill) a  c a p  o f  $ 5 00 ,000  o n  n o n - e c o n o m lc  
d a m a g e s  w i th  n o  c a p  o n  e c o n o m ic  o r  p u n i t iv e  d a m a g e s .

T h e  s h a r e  o f  a  p h y s ic ia n ’s  p r a c t i c e  d e d ic a t e d  to  p r o v id in g  h e a l t h  
s e r v ic e s  to  M CO  m e m b e r s  a r e  c o n s t r u c t e d  fo r  e a c h  o f  th e  t h r e e  
c a t e g o r i e s  o f  e n ro l le e s .  A n o th e r  a d ju s tm e n t  Is m a d e  t o  a s s ig n  h o s ­
p ita l  m a lp r a c t ic e  c la im s  to  M C O  m e m b e r s .  T h e  e s t im a t e d  r a t io  o f  
th e  to ta l  p h y s ic ia n  a n d  h o s p i t a l  m a lp r a c t i c e  c la im s  to  p h y s ic ia n  
m a lp r a c t i c e  c la im s  is 1 .14 . A p p ly in g  th is  f a c to r  t o  th e  a n n u a l  In c i­
d e n c e  o f  p h y s ic ia n  m a lp r a c t i c e  c la im s  p e r  1 ,000 m e m b e r s  p r o ­
d u c e s  a n  e s t im a te  o f  th e  i n c i d e n c e  o f  c la im s  t h a t  in c lu d e s  b o t h  
p h y s ic i a n  a n d  h o s p i ta l  m a lp r a c t i c e  c la im s .

T h e  a u th o r s  o f  th e  M e rc e r  s t u d y  a s s u m e  th a t  e x i s t i n g  c la im s  
a g a in s t  p h y s ic ia n s  a n d  h o s p i t a l s  w ill r e m a in  th e  s a m e .  G iv e n  th e  
r e l a t i o n s h ip  b e tw e e n  e x is t in g  b a r s  to  th e  c o r p o r a t e  p r a c t ic e  o f  
m e d ic in e  a n d  th e  i n c id e n c e  o f  v ic a r io u s  l ia b i l i ty  c la im s  a g a in s t  
M C O s. a d d i t io n a l  v ic a r io u s  l ia b i l i ty  c la im s  a re  a s s u m e d  to  v a ry  
w i th  t h e  le g is la t iv e  im p a c t  —  5%  fo r  lo w  Im p a c t .  10%  fo r m o d e r ­
a te  im p a c t ,  a n d  20%  fo r  s i g n i f i c a n t  im p a c t .  D i r e c t  n e g l ig e n c e  
c la im s  a r e  a s s u m e d  to  r i s e  b y  10%  fo r a l l  l e g is la t iv e  Im p a c t s c e n a r ­
io s

T h e  a v e r a g e  c o s t o f  a n  M C O  m a lp r a c t i c e  c la im  w a s  d e r iv e d  f ro m  
s ta t is t ic s  in  “C ivil J u ry  C a s e s  a n d -V e rd ic t s  in  L a rg e  C o u n t ie s ,"
B u r e a u  o f  J u s t ic e  S ta t is t ic s . J u ly  1995. T h e  m a lp r a c t i c e  a w a r d s  d a ta  
f ro m  th e  B u r e a u  o f  J u s t ic e  S ta t is t ic s , fo r  p la in t i f f  a w a r d s ,  in d ic a te d  
th a t  t h e  m e d ia n  a w a r d  w a s  $ 2 0 1 ,0 0 0 , t h e  a v e r a g e  a w a r d s  w a s  
$1 ,4 8 4 ,0 0 0 , 47 .1%  o f  a w a r d s  w e r e  o v e r  $ 2 5 0 ,0 0 0  a n d  th e  24 .8%  o f  
a w a r d s  fo r  o v e r  $ 1 ,0 0 0 ,0 0 0 . T h e  a w a r d s  d i s t r i b u t i o n  w a s  a d ju s te d  
fo r  t h e  in c lu s io n  o f  h o s p i t a l  a w a r d s ,  th e  I n f lu e n c e  o f  d a m a g e  c a p s , 
th e  r e c e n t  in c r e a s in g  n u m b e r  o f  a w a r d s  o v e r  $1 m il l io n , a n d  th e  
e x p e c t a t i o n  th a t M C O s w il l b e  s u b j e c t  t o  h ig h e r  m a lp r a c t ic e  
a w a r d s  t h a n  p h y s ic ia n s . B e c a u s e  th e  a w a r d s  d i s t r i b u t i o n s  a r e  
b a s e d  o n ly  o n  p la in t i f f  a w a r d s ,  t h e  a v e r a g e  a w a r d  is a l s o  a d ju s te d  
to  r e f l e c t  th e  a s s u m p t io n  th a t  p la in t i f f s  a r e  s u c c e s s f u l  in  25%  o f  th e  
c a s e s .  A v e ra g e  c o s t  p e r  M C O  a w a r d  is  e s t im a te d  t o  b e  $429 ,651 , 
p lu s  le g a l e x p e n s e s  a s s u m e d  to  a v e r a g e  $ 1 2 5 ,0 0 0  o v e r  a ll s u i t s .
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Exhibit 10

P ro p o s a ls

B a re n ts
fo r

AAHP

M use & 
A sso c ia te s  

fo r  
PARC 

A llia n ce

M illim an  & 
R o b e r ts o n  

fo r  
W a lm art

L ew ln
fo r

P r e s id e n t 's
C o m m is s io n

P r ic e
W a te rh o u se

fo r
K a ise r
F am ily

F o u n d a t io n

C o o p e rs  & 
L yb ran d  

fo r  
K a ise r  
F am ily  

F o u n d a tio n CBO M erc e r

E x p a n d e d  L iab ility 4%-5% 
(am ong IPAs. PPOs.

0.0%-0.2% 0.1% to 0.4% 
(am ong IPAs)

uncertain 1.2% 0.5%-1.8%

and  POS p lans) 
2 .7% -8 .6% b /

E s ta b l i s h m e n t a n d  
M a in te n a n c e  o f  H e a l th  C a re  
P ro v id e r  N e tw o rk s /
D u e  P ro c e s s  P ro v is io n s

R e s tr ic t io n s  o n  U til iz a tio n  
R ev iew

D e em in g  U til iz a tio n  R ev iew  to  
h e  P a r t  o f  P ra c t ic e s  o f  M ed ic in e

596-8% 
(depend ing  on  

p lan  type)

3% -5%  
(am ong  HMOs)

2 .2% -6 .9% L'

less than  
0.05%-0.1%

0.1%

P ro h ib i t io n  o f  P h y s ic ia n  3%-5% 0.0% 9.5%
In c e n t iv e  P a y m e n ts /N o  
I n d u c e m e n t  to  R ed u c e  S e rv ic e s  
( a m o n g  HMOs)

F re e d o m  o f  C h o ic e  Acts 9% -16%
(depend ing  on  

p lan  type)
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E lim in a t io n  o f  P r io r  9%
A u th o r iz a t io n  Tor S p e c ia lty  
R e fe r r a ls  D irec t A ccess w i th in  
N e tw o rk

M ed ical N ecess ity  D e te rm in a t io n  4.1%-6.1%*' 

C o n t in u i ty  o f  C a re

M an d a to ry  P o ln t-o f-S e rv Ice  4%-l 1%
O p tio n  (among closed

panel plans)

A ny  W illin g  P ro v id e r

E q u iv a le n t R e im b u rs em e n t R a te s 
I n  a n d  O u t o f  N e tw o rk

P ro v is io n  o f  E m e rg e n cy  R o om  l%-3%
a n d  U rg en t C arc S e rv ic e s  w ith  (among
L im its  o n  P r io r  A u th o r iz a t io n  m anaged care

Administrative Requirements

E l im in a t io n  o f  L im its o n  C e r ta in  
B en e f its

plans)

A d v e rse  S e le c tio n  A g a in s t R ate  0.1% to  0.5% 
I n c r e a s e s

A ccess  to  S p e c ia lis ts  a n d  
S ta n d in g  R e fe r ra ls  to  S p e c ia l is ts

0.0%-0.2% 0.2%

minimal
Increase

0.3%

6.6%*8.6%w

less than 
0.5%

•less than 
0.05%

0.3%

5.5%

0.5% less than 
1%

0.48% 
(assumes p lan  
m em bers Incui 

h igher cost 
sharing out o f 

network)

0.11%

4.5%

2.0%

5.5%

0.35% 
choice o f 

(OBGYNs as 
prim ary care 
providers)

0.02%

0.2%

0.1%

0.2%

0.1%



E x h i b i t  10 ( c o n t i n u e d )

S u m m a r y  C o m p a r i s o n  o f  M a n a g e d  C a r e  Legislation Costs*'

P ro p o s a ls

B a re n ts
fo r

AAHF

M use & 
A sso c ia te s  

f o r  
PARC 

A llia n ce

M illim an  & 
R o b e r ts o n  

f o r  
W a lm art

L ew ln
fo r

P re s id e n t 's
C om m is s io n

P r ic e  C o o p e rs  & 
W a te rh o u se  L y b ran d  

Tor fo r 
K a ise r  K a ise r 
F am ily  F am ily  

F o u n d a t io n  F o u n d a t io n CBO M erc e r

M in im u m  S tay s f o r  M a s te c to m ie s 0.01% 
(48-hour stays)

less than 
0.05%

E x p a n d in g  D ru g  F o rm u la r ie s  

E x te rn a l  A p p ea ls less than 0.05% 
(excludes 

adm inistrative 
cosls)

less than 0.6%
(among HMOs)

0.08% 
(Includes 

adm inistrative 
costs charged 
back  to plans)

less than 
0.05% 
0.3%

I n f o rm a t io n  R e p o r t in g  & 
D is c lo su re

• 0.3%-1.3% 0.3%-1.3% .08%-.4% 
(unde r PARCA 

and  CBRR. 
respectively)

0.3%

Sources: Barents G roup , LLC, The Effects of Legislation Affecting Managed Care on Health Plan Costs, (May 1997): Barents G roup , LLC, Impact of 
Legislation Affecting Managed Care Consumers: 1099-2003, (April 1998): Muse & Associates, The Health Premium Impact of H. R. 1415/S.614, the Patient 
Access to Responsible Cat c Act (PARCA), (January 1998); Milliman & Robertson, Inc.. Actuarial Analysis of the Patient Access to Responsible Care Act 
(PARCA). (N ovem ber 1997); T he  Lewln C roup , Consumer Dill of Rights and Responsibilities Costs and Benefits: Information Disclosure and External 
Appeals, (N ovem ber 1997): Price W aterhouse. The Impact of Managed Care Legislation: An Analysis of Five Legislative Proposals In California, (November 
1997); C oopers & Lybrand. LLP. Estimated Costs of Selected Consumer Protection Proposals, (April 1998); Congressional Budget Office, Cost Estimate, H.R. 
3605/S. 1890, Patients' Bill of Rights Act of 1998, (July 1998); and  William M. Mercer, Inc. and the American Medical Association, Malpractice Liability 
Assessment Model: Estimates of the Cost Impact of Managed Care Accountability Legislation (August 1998),

a/  Estimates o f Increased costs o r  reductions In savings ra the r th an  p rem ium  Increases have been  specified, 
b /  Figures from  Barents (1998). all o the r figures In the co lum n a re  from Barents (1997).
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C O N G R E S S I O N A L  B U D G E T  O F F I C E  

C O S T  E S T I M A T E

J u n e  16, 1999

S .  6

Patients' Bill of Rights Act of 1999
As modified by the sponsors

S U M M A R Y

T h e  P a tien ts ' B i l l  o f  R ig h ts  A c t  o f  1999 w o u ld  im p o s e  n e w  re q u ir e m e n ts  o n  th e  s t r u c tu r e  an d  o p e ra t io n  o f  

g r o u p  h ea lth  p la n s  a n d  h ea lth  in s u ra n ce  is su e rs  and  w o u ld  p r o v id e  m e m b e r s  o f  h e a lth  p la n s  a n d  in su re d  

in d iv id u a ls  w i th  n e w  rig h ts  to  o b ta in  c e r ta in  h ea lth  ca re  s e r v ic e s .  I t  w o u ld  re q u ire  b o th  in te rn a l and  
e x te m a i r e v ie w  p r o c e s s e s  fo r  m e m b e r s  to  a p p ea l d e c is io n s  b y  h e a lth  p la n s  and  in su re r s . It  w o u ld  a ls o  
a m e n d  the  E m p lo y e e  R e t ir e m e n t  I n c o m e  S e c u r i t y  A c t  ( E R I S A )  to  a l lo w  in d iv id u a ls  to  s u e  h e a lth  p la n s  an d  

in su re rs  fo r  p e r so n a l in ju r y  o r  w r o n g fu l  d ea th  u n d e r  s ta te  to r t  la w s. T h e s e  p r o v is io n s  w o u ld  h a v e  a 
s ig n i f i ca n t  e f f e c t  o n  the  c o s ts  o f  p r iv a te  in su ra n ce  as w e l l  a s  th e  fe d e ra l b u d g e t. B e c a u s e  o f  th e  e x te n t  and  
c o m p le x i t y  o f  th e  c h a n g e s  to  th e  h e a lth  in s u ra n ce  s y s te m  th a t c o u ld  re su lt  fr o m  s u c h  p r o v is io n s ,  e s tim a te s  

o f  th e ir  e f f e c t s  are s u b je c t  to  m o r e  th a n  th e  u su a l a m o u n t  o f  u n ce r ta in ty .

T h e  b i l l  w o u ld  a f f e c t  the  fed e ra l b u d g e t  in  th re e  w a y s . F ir s t ,  b y  in c r e a s in g  p r e m iu m s  fo r  
e m p lo y e r - s p o n s o r e d  h ea lth  b e n e fits , it w o u ld  su b s t itu te  n o n ta x a b le  e m p lo y e r - p a id  p r e m iu m s  fo r  ta x a b le  

w a g e s  and  w o u ld  th e re fo re  d e c r e a s e  fe d e ra l in c o m e  a n d  p a y ro ll  tax  re v e n u e s . T h e  C o n g r e s s io n a l  B u d g e t  
O f f i c e  ( C B O )  e s tim a te s  th a t the  p r o p o s a l w o u ld  r e d u ce  fe d e ra l tax  re v e n u e s  b y  S 3 9 0  m i l l i o n  in  2 0 0 0  an d  
b y  S 7 .0  b i l l io n  o v e r  the  2 0 0 0 -2 0 0 4  p e r io d . S e c o n d ,  th e  b i l l  w o u ld  im p o s e  a d d it io n a l c o s t s  o n  th e  F e d e r a l  

E m p lo y e e s '  H e a lth  B e n e f i t s  P ro g ra m , m o s t  o f  w h o s e  p la n s  a re  c la s s e d  as h e a lth  in s u r a n ce  is su e rs . C B O  
e s tim a te s  th a t th e se  co s ts  w o u ld  a m o u n t  to  S 2 4 0  m i l l io n  o v e r  th e  2 0 0 0 -2 0 0 4  p e r io d ,  o f  w h i c h  $95 m i l l io n  
w o u ld  b e  m a n d a to ry . T h i r d ,  it w o u ld  re q u ir e  a d d itio n a l s p e n d in g  f o r  a d m in is tr a t io n  a n d  re g u la to ry  
a c t iv i t ie s ,  s u b je c t  to  a p p ro p r ia tio n  o f  th e  n e ce s s a ry  a m o u n ts . T h e s e  d is c r e t io n a r y  c o s t s  w o u ld  to ta l a n  
e s tim a te d  $ 3 1 5  m i l l io n  o v e r  th e  n e x t  f i v e  yea rs . C B O  r e c o g n iz e s  th a t th is  b il l  c o u ld  a f f e c t  p r a c t i c e  s ty le s  in  

fe e - fo r - s e r v i c e  se tt in g s , p o te n t ia l ly  ra is in g  fe e - fo r - s e r v i c e  e x p e n d itu re s  u n d e r  M e d i c a r e .  C B O  has n o t  

e s tim a te d  th e  m a g n itu d e  o f  s u c h  an  e f f e c t .

T h e  b ill 's  r e q u ir e m e n ts  o n  g ro u p  h e a lth  p la n s  o f fe r e d  b y  s ta te , lo ca l ,  a n d  trib a l g o v e r n m e n ts  w o u ld  b e  
o p t io n a l u n d e r  th e  P u b l i c  H e a lth  S e r v i c e  A c t  ( P H S A ) .  C o n s e q u e n t ly ,  th o s e  r e q u ir e m e n ts  w o u ld  n o t  b e  

in te rg o v e rn m e n ta l  m a n d a te s  as d e f in e d  in  th e  U n fu n d e d  M a n d a te s  R e fo r m  A c t  ( U M R A ) .

T h e  b i l l  w o u ld  e s ta b lish  se v e ra l p r iv a te - s e c to r  m a n d a te s  as d e f in e d  b y  U M R A .  P r o v is io n s  im p o s in g  n e w  

fu n c t io n s  a n d  o p e ra t in g  p r a c t i c e s  o n  p r iv a te  in su re rs  and  h e a lth  p la n s  w o u ld  c r e a te  p r iv a te - s e c to r  
m a n d a te s . P r o v is io n s  tha t w o u ld  in d ir e c t ly  ra ise  p la n  co s ts ,  s u c h  as th o s e  g iv in g  p la n  m e m b e r s  th e  r ig h t  to  
s u e  p la n s  fo r  p e r so n a l in ju ry , w o u ld  n o t  b e  c o n s id e r e d  p r iv a te - s e c to r  m a n d a te s . T h e  e s t im a te d  co s ts  o f  the  

p r iv a te - s e c to r  m a n d a te s  w o u ld  g re a t ly  e x c e e d  th e  a n n u a l th r e s h o ld  e s ta b lis h e d  in  U M R A  ($ 1 0 0  m i l l i o n  in  
1996, a d ju s te d  fo r  in f la t io n )  in  e a c h  o f  th e  y e a rs  a fte r  e n a c tm e n t .  C B O  e s t im a te s  tha t t h e  c o s t  o f  

p r iv a te - s e c to r  m a n d a te s  w o u ld  to ta l a b o u t  S41 b i l l io n  o v e r  th e  2 0 0 0 -2 0 0 4  p e r io d .

o f 23 2/28/00 2:00 P



S. 6, Patients' Bill o f Rights Act of 1999 http://wwv/.cbo.gov/showdoc.cfm?index” 1350&sequence“0&from=5

E S T I M A T E D  C O S T  T O  T H E  F E D E R A L  G O V E R N M E N T

T h e  e s tim a te d  b u d g e ta ry  im p a c t  o f  th e  b i l l  is s h o w n  in  T a b le  1. T h e  c o s ts  o f  th is  le g is la t io n  fa ll w ith in  

b u d g e t  fu n c t io n  5 0 0  (h e a lth )  and  o th e r  fu n c t io n s .

T A B L E  1.
E S T IM A T E D  B U D G E T A R Y  E F F E C T  O F  T H E  P A T IE N T S ' B IL L  O F  R IG H T S  A C T

By F isc a l Y ear, in M illion s o f  D o llars

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009

R E V E N U E S

Incom e an d  HI P ay ro ll T ax e s  
S oc ia l S ecu rity  P ay ro ll T axe s

-270

-12Q

-6S0

z222

-1 ,070

ri2 2

-1 ,320  -1 ,530  
-5 8 0  -680

-1 ,660
-730

-1 ,750
-770

-1 ,850
-820

-1 ,950

-m
-2 ,060

=212

T o ta l -390 -980 -1 ,540 ■■ 1,900 -2 ,210 -2 ,390 -2 ,520 -2 ,670 -2 ,810 -2 ,970

D IR E C T  S P E N D IN G

FEH B P—A nnu itan ts 5 10 20 25 35 40 45 45 50 55

A U T H O R IZ A T IO N S  O F  A P P R O P R IA T IO N S

F E H B P -A c tiv e  W orkers 
F edera l A dm in is tra tiv e  C o sts

5

21
15

22

30
70

40  55 

11 11
60

11
65

SO

70

S2

75

S2

75

SI

T o ta l 30 85 100 115 130 135 145 150 155 160

SOURCES: Congressional Budget Office and Joint Committee on Taxation.

N O T E S : H I "  Hospital Insurance; FE H D P -  Federal Employees Health Benefits Program

B A S I S  O F  E S T I M A T E

T h e  b ill w o u ld  s ig n i f i c a n t ly  ch a n g e  th e  re la t io n sh ip s  b e tw e e n  e m p lo y e r s ,  h e a lth  p la n s , h e a lth  in su re rs , 
p r o v id e r s ,  a n d  p a tie n ts . T h e s e  ch a n g e s  w o u ld  b e  c o m p le x  an d  w o u ld  b e  im p o s e d  o n  a ra p id ly  e v o lv in g  
h e a lth  ca r e  s y s te m . In  s o m e  areas, l im ite d  da ta  o n  w h i c h  to  b a s e  a c o s t  e s t im a te  are  a v a ila b le . C B O  has 
c o n s u l te d  w ith  a v a r ie ty  o f  ex p er ts , in c lu d in g  re p re s e n ta tiv e s  o f  m a n a g e d  ca r e  p la n s , h e a lth  in su re rs , 

p r o v id e r s ,  an d  p r iv a te  in d u s tr y ;  s ta te  reg u la to rs ; p r a c t i c in g  a n d  a c a d e m ic  h e a lth  a n d  E R I S A  la w y e r s ;  a n d
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h ea lth  p o l i c y  re s e a r ch e rs . A l th o u g h  th is  c o s t  e s tim a te  is  s u b je c t  to  m o r e  than  th e  u su a l a m o u n t  o f  
u n ce r ta in ty , it r e p re s e n ts  C B O ' s  b e s t j u d g m e n t  a b o u t th e  l ik e ly  e f f e c t s  o f  the  b il l .  T h e  u lt im a te  c o s ts  c o u ld  

b e  s u b s ta n tia lly  la rg e r  o r  sm a lle r .

C B O  e s tim a te d  th e  im p a c t  o f  e a ch  p r o v is io n  o n  h e a lth  p la n  p r e m iu m s  in  th e  10 y e a rs  fo l lo w in g  e n a c tm e n t  
( w h i c h  is a s su m e d  to  o c c u r  b y  O c to b e r  1, 1999 ). T h i s  c o s t  im p a c t  is e x p re s se d  as th e  e x p e c te d  u lt im a te  
p e r ce n ta g e  ch a n g e  in  a v e ra g e  h e a lth  in su ra n ce  p r e m iu m s —that is, th e  c h a n g e  w h e n  a ll o f  th e  b ill's  
p r o v is io n s  are f l i l ly  p h a s e d  in . M o s t  o f  th e  p r o v is io n s  w o u ld  r e a ch  th e ir  fu ll e f f e c t  w i th in  th e  fir s t  3 y e a rs  
a fte r  e n a c tm e n t .  C B O  e s tim a te s  that p r e m iu m s  fo r  e m p lo y e r - s p o n s o r e d  h e a lth  p la n s  w o u ld  r ise  b y  an  
a v e ra g e  o f  4 .8  p e r c e n t  in  th e  a b s e n ce  o f  a n y  c o m p e n s a t in g  ch a n g e s  o n  the  part o f  e m p lo y e r s .  T a b le  2 

s h o w s  th e  e s t im a te d  e f f e c t  o f  e a ch  p r o v is io n  o n  p r e m iu m s ,  b e fo re  e m p lo y e r s  m o d i f y  th e ir  b e h a v io r  to  
o f fs e t  s o m e  o f  th e  in c re a s e . T h e  e f f e c t s  a re  e x p re s se d  as a  p e r ce n ta g e  o f  to ta l p r e m iu m s  fo r  a ll n o n fe d e ra l 

e m p lo y e r - s p o n s o r e d  p la n s , in c lu d in g  p la n s  tha t w o u ld  f a c e  n o  in c r e a s e  in c o s t s . ^

T A B L E  2.
E S T IM A T E D  U L T IM A T E  E F F E C T  O F  T H E  P A T IE N T S ' B IL L  O F  R IG H T S  A C T  O N  
P R E M IU M S  F O R  E M P L O Y E R -S P O N S O R E D  H E A L T H  IN S U R A N C E  ( In  p e rc e n t )

In c rea se
P ro v is io n  in  P rem ium s

S ec tio n  101 --A ccess to E m erg en cy  C a re  0.4
S ec tio n  1 0 2 -O ffe r in g  o f  C ho ice o f  C ove rag e  O p tio n s  0 .2
S ec tio n  1 0 3 -C h o ic c  o f  P rov id e rs  a
S ec tio n  1 0 4 (a ) -O b s te tr ic a l an d  G y neco log ica l C arc  0.1
S ec tio n  104(b)—S pe c ia lty  C are a
S ec tio n  1 0 5 -C o n tin u ity  o f  C are  0.2
S ec tio n  1 0 6 -C o v e ra g e  fo r C lin ica l T ria ls  0 .5
S ec tio n  107—A ccess  to  N eed ed  P re sc rip tio n  D ru g s  * b
S ec tio n  108—A d equ a cy  o f  P ro v id e r N e tw o rk  0.2
S ec tio n  10 9 -N o n d is c r im in a tio n  in  D e liv e ry  o f  S e rv ic e s  0.1
S ec tio n  1 11- I n te r n a l  Q uality  A ssu ran c e  P ro g ram  0 .2
S ec tio n  1 1 2 -C o lle c t io n  o fS la n d a rd iz e d  D a ta 0 .2
S ec tio n  1 1 3 -P ro c e s s  fo r S e le c tio n  o f  P rov ide rs  b
S ec tio n  1 1 4 -D ru g  U tiliz a tio n  P ro g ram  b
S ec tio n  115—S ta i.d a rd s  fo r U tiliz a tio n  R ev iew  A c tiv itie s  b
S ec tion  1 1 6 -H ca "  h C arc Q u a lity  A dv iso ry  B oard  0
S ec tio n  121- P a t i e n t  In fo rm a tio n  b
S ec tio n  1 2 2 -P ro te c t io n  o f  P a tien t C on fid en tia lity  b
S ec tio n  1 2 3 -H e a l th  In su ran ce O m bud sm en  0
S ec tio n  131—E sta b lishm en t o f  G rie v an c e  P rocess 0 .3
S ec tio n  132—In te rn a l A ppea ls  o f  A dv e rse  D e te rm in a tio n s  c
S ec tio n  1 3 3 -E x tem a l A ppea ls o f  A dverse  D e te rm in a tio n s  c
S ec tio n  141—P ro h ib itio n  o f  In te rfe ren c e  b
S ec tio n  1 4 2 -P ro h ib i t io n  o f  Im p ro p e r In cen tiv e  A rran g em en ts  b
S ec tio n  1 4 3 -P a r tic ip n r io n  o f  H ea lth  C are  P ro fe ss io n a ls  0 .2
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Sec tion  1 4 4 -P ro tc c tio n  fo r P a tien t A d vo ca cy  d
S ec tion  15 l-P ro m o t in g  G o od  M ed ic a l P rac tic e  0 .8
S ec tion  1 5 2 -S ta n d a rd s  fo r  B reast C ance r T rea tm en t b
S ec tio n  3 0 2 -E R IS A  P reem p tion  1 4

T o ta l 4 .8

a. Included in  estimate o f  section 108.

b. Less than 0.05 percent
c. Included in  estimate o f  section 131.

d. Included in  estimate o f  section M 3.

E m p lo y e r s  c o u ld  re sp o n d  to p r e m iu m  in c re a s e s  in  a  v a r ie ty  o f  w a y s  to  r e d u c e  th e ir  im p a c t . T h e y  c o u ld  
d ro p  h ea lth  in su ra n ce  e n tir e ly , r e d u c e  th e  g e n e ro s i ty  o f  th e  b e n e f i t  p a ck a g e , in c r e a s e  co s t- s h a r in g  b y  

b e n e fic ia r ie s ,  o r  in c re a s e  th e  e m p lo y e e s 's  sh a re  o f  th e  p r e m iu m .

C B O  a s su m e d  th a t e m p lo y e r s  w o u ld  d e f le c t  a b o u t  6 0  p e r c e n t  o f  th e  in c re a s e  in  p r e m iu m s  th r o u g h  th e se  
stra teg ies. T h e  re m a in in g  in c re a s e  in  p r e m iu m s  w o u ld  b e  p a s s e d  o n  to  w o r k e r s  in  th e  fo rm  o f  lo w e r  w a g e s . 

T h e s e  lo w e r  w a g e s  w o u ld  r e d u c e  fe d e ra l r e ce ip ts  f r o m  in c o m e  a n d  p a y r o ll  tax es.

T h e  b il l  w o u ld  s o m e w h a t  r e d u c e  th e  a b i l i ty  o f  m a n a g e d  ca r e  o rg a n iz a t io n s  to  l im i t  th e  u se  o f  h e a lth  ca re  
s e rv ice s .  T h e  lo o s e n in g  o f  s ty le s  o f  p r a c t i c e  b y  p r o v id e r s  in  m a n a g e d  ca re  p la n s  c o u l d  s p ill  o v e r  to  o th e r  
se tt in g s , ra is in g  c o s ts  to  s o m e  d e g re e  in  fe e - fo r - s e r v i c e  p la n s  a n d  p o te n t ia l ly  r a is in g  fe e - fo r - s e r v ic e  

e x p e n d itu re s  u n d e r  M e d ica r e .  T h a t  c o n c l u s i o n  is b a se d  o n  r e c e n t  s tu d ie s  tha t fo u n d  lo w e r  fe e - fo r - s e r v i c e  

e x p e n d itu re s  u n d e r  M e d ic a r e  in  a reas o f  th e  c o u n t r y  w i th  g re a te r  m a rk e t  p e n e tra t io n  b y  H M O s .  T h o s e  
re su lts  s u g g e s t  th a t  p ro v id e r s  w h o  p a r t ic ip a te  in  m a n a g e d  ca re  p la n s  c h a n g e  th e i r  p r a c t i c e  s ty le s  f o r  all o f  

th e ir  p a tien ts , n o t  ju s t  fo r  th o s e  e n ro lle d  in  H M O s .  D e c r e a s in g  th e  r e s t r i c t iv e n e s s  o f  m a n a g e d  ca re  p la n s  

c o u ld ,  as a  re su lt, lead  to  h ig h e r  c o s ts  in  fe e - fo r - s e r v i c e  p la n s  as w e i l .  C B O  h a s  n o t  e s t im a te d  the  

m a g n itu d e  o f  s u c i i  an e f f e c t  f o r  e ith e r  M e d i c a r e  o r  p r iv a te  in s u ra n ce .

T i t l e  I o f  th e  b ill,  c o m p r is in g  s e v e n  s u b t it le s ,  w o u ld  e s ta b lish  s ta n d a rd s  to  p r o t e c t  c o n s u m e r s  a n d  p r o v id e r s  

in  m a n a g e d  ca re  p la n s  a n d  o th e r  h e a lth  in s u ra n ce  p la n s . T i t l e  I I  w o u ld  a p p ly  t h e  s ta n d a rd s  to  g ro u p  h e a lth  
p la n s  and  is su e rs  o f  in d iv id u a l  h e a lth  in s u ra n ce  c o v e r a g e  a s  d e f in e d  in  t it le  X X V H  o f  th e  P u b l i c  H e a lth  
S e r v i c e  A c t .  T i t l e  I I I  w o u ld  a p p ly  th e  s ta n d a rd s  to  g ro u p  h e a lth  p la n s  a n d  g r o u p  h e a lth  in su ra n ce  c o v e r a g e  
u n d e r  th e  E m p lo y e e  R e t i r e m e n t  I n c o m e  S e c u r i t y  A c t .  T i t l e  I V  w o u ld  a p p ly  t h e  s ta n d a rd s  to  g ro u p  h e a lth  

p la n s  u n d e r  th e  In te rn a l R e v e n u e  C o d e .  In  th is  e s tim a te , t h e  c o s t s  o f  th e  p a t ie n t -p r o te c t io n  s ta n d a rd s  are 

a s s ig n e d  to  th e  co r r e s p o n d in g  s e c t io n s  o f  t i t le  I.

In  a d d it io n , t it le  I I I  w o u ld  a m e n d  E R I S A  to  a l lo w  e n ro lle e s  in  e m p lo y e r - s p o n s o r e d  h e a lth  in s u ra n ce  p la n s  
to  su e  th e ir  p la n s  u n d e r  s ta te  la w  fo r  d a m a g e s  r e s u lt in g  f r o m  p e r so n a l in ju r y  o r  w r o n g fu l  d ea th . I t  w o u ld  
a lso  re q u ire  th e  S e c r e ta r y  o f  L a b o r  to  in v e s t ig a te  c o m p la in t s  o f  d is c r im in a t io n  o r  re ta lia tio n  a g a in s t h e a lth  

c a r c  p r o fe s s io n a ls .  T h e  in c r e m e n ta l  c o s t s  o f  th e se  p r o v is io n s  a re  s h o w n  se p a ra te ly .

Access to Care
S u b t it le  A  w o u ld  im p o s e  re q u ir e m e n ts  o n  th e  s tr u c tu r e  o f  h e a lth  p la n s  a n d  th e  a c c e s s  to  s e r v i c e s  an d  

p ro v id e r s  th e y  o f f e r  th e ir  m e m b e r s .  T h e s e  re q u ire m e n ts  w o u ld  a f f e c t  a c c e s s  to  e m e r g e n c y  a n d  s p e c ia lty  

ca re , c o v e r a g e  o f  c l in i c a l  tria ls , a n d  a d e q u a c y  o f  p r o v id e r  n e tw o r k s .
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S e c t i o n  1 0 1 - A c c e s s  to  E m e r g e n c y  C a r e .  T h i s  s e c t io n  w o u ld  re q u ir e  p la n s  to  p a y  fo r  e m e r g e n cy  ca re  
r e c e iv e d  w i th o u t  p r io r  a u th o r iz a tio n  in  a n y  l ic e n s e d  h o sp ita l e m e r g e n c y  d e p a r tm e n t  w h e n  th e  c o n d it io n  is 
s e r io u s  e n o u g h  to  m e e t  th e  "p ruden t la y p e rso n "  s tandard  (a s  a p p lica b le  to  M e d i c a r e + C h o i c e  p la n s ).  
M o r e o v e r ,  th e  p la n  c o u ld  ch a rg e  the  p a t ie n t  n o  m o re  than  i f  th e  e m e r g e n c y  d e p a r tm e n t  w e re  in  the  p lan 's  
n e tw o rk . C B O  a s s u m e s , th e re fo re , tha t th e  p la n  w o u ld  b e  r e s p o n s ib le  fo r  p a y in g  th e  n o n -p a r t ic ip a t in g  
p ro v id e r 's  fu l l  ch a rg e  fo r  e m e r g e n cy  s e r v i c e s  ren d ered . F in a l ly ,  th e  p la n  w o u ld  b e  re q u ire d  to  p a y  fo r  
p o s t- s ta b il iz a t io n  ca re  re n d e re d  at th e  n o n p a r t ic ip a tin g  in s t i tu t io n  c o n s is t e n t  w i t h  re g u la t io n s  g o v e rn in g  
M e d ic a r e  a n d  M e d ic a id .

M a n y  s ta tes  h a v e  la w s  in  p la c e  that re q u ire  tha t h e a lth  p la n s  p a y  fo r  e m e r g e n c y  s e r v ic e s ;  th o s e  la w s  v a ry  

w id e ly  in  th e ir  d e f in i t io n s  o f  e m e r g e n c ie s  a n d  re q u ire m e n ts  fo r  o u t - o f - n e tw o r k  co v e ra g e . C B O  e s tim a te s  
tha t a b o u t 2 0  p e r c e n t  o f  th e  U .S .  p o p u la t io n  l iv e s  in  sta tes w h o s e  la w s  f u l l y  m e e t  th e  s ta n d a rd  o f  th is  
s e c t io n  a n d  a n o th e r  6 0  p e r c e n t  o f  the  p o p u la t io n  re s id e s  in  s ta te s  w i th  la w s  th a t p a r tia lly  c o n fo r m .  C B O  
a s su m e d  tha t r o u g h ly  h a l f  o f  cu r re n t  d e n ia ls  o f  p a y m e n t  fo r  e m e r g e n c y  r o o m  v is i t s  w o u ld  m e e t  th e  p ru d e n t  

la y p e rso n  s ta n d a rd  an d  tha t th e  co s ts  to  h ea lth  p la n s  o f  trea tin g  p a tie n ts  in  n o n p a r t ic ip a t in g  e m e r g e n cy  
d e p a r tm e n ts  w o u ld  b e  5 0  p e r ce n t  h ig h e r  th a n  th e y  w o u ld  b e  in  p a r t i c ip a t in g  h o s p ita ls .  O n c e  th e  p ru d e n t 
la y p e rso n  s ta n d a rd  b e c a m e  w id e ly  u n d e rs to o d , m e m b e rs  o f  p la n s  w o u ld  in c r e a s e  e m e r g e n c y  v is its  and  

p r o b a b ly  th e ir  u s e  o f  n o n p a r t ic ip a tin g  h o sp ita l e m e r g e n cy  d e p a r tm e n ts . T h e  re tu rn  to  fe e - fo r - s e r v ic e  
in s u ra n ce  p a y m e n t  to  n o n p a r t ic ip a t in g  p ro v id e r s  w o u ld  e n co u r a g e  h o s p ita ls  to  ra ise  th e ir  ch a rg e s  fo r  v is i ts  
to e m e r g e n c y  d e p a r tm e n ts . C B O  e s tim a te s  tha t the  n e w  p ru d e n t  la y p e r s o n  s ta n d a rd , th e  r e m o v a l  o f  
r e s t r ic t io n s  o n  n o n p a r t i c ip a t in g  p ro v id e rs ' p a y m e n t  rates, a n d  th e  in d u c e m e n t  o f  a d f ' f io n a l  v is i ts  to  
e m e r g e n c y  r o o m s  w o u ld  in cre a s e  the  a v e ra g e  p r e m iu m  b y  0 .4  p e r c e n t  a c ro s s  a ll p r iv a te  

e m p lo y e r - s p o n s o r e d  h e a lth  p lans.

S e c t i o n  1 0 2 - O f f e r i n g  o f  C h o i c e  o f  C o v e r a g e  O p t io n s .  T h i s  s e c t io n  w o u ld  re q u ir e  h e a lth  p la n  sp o n so rs  
to o f fe r  p o in t - o f - s e r v i c e  ( P O S )  p lan s  w h e n e v e r  th e ir  e x is t in g  o f fe r in g s  o f  p la n s  d id  n o t  in c lu d e  a  p la n  tha t 

p a y s  fo r  ca re  r e c e iv e d  f r o m  n o n -n e tw o rk  p ro v id e rs . C B O  e s t im a te s  tha t a b o u t  2 3  p e r ce n t  o f  e m p lo y e e s  
c u r r e n t ly  w o r k  in  o rg a n iz a t io n s  o f fe r in g  e m p lo y e e  h ea lth  p la n s  th a t l im i t  c h o i c e  o f  p r o v id e r  a n d  d o  n o t  

o f fe r  an a lte rn a t iv e  p la n  w ith o u t  s u c h  lim its . T h e  p r o v is io n  w o u ld  in c r e a s e  th e  a d m in is tra t iv e  co s t  o f  
p r o c e s s in g  o u t -o f - p la n  c la im s  and  in c re a s e  th e  u se  o f  s e r v ic e s  b y  th o s e  w h o  s e le c te d  th e  P O S  o p tio n . 
B e c a u s e  th e  p r o v is io n  w o u ld  n o t  im p o s e  a n y  re q u ire m e n ts  o n  t h e  f in a n c ia l  te rm s  o f  th e  P O S  o p t io n , 
e m p lo y e r s  c o u ld  o f f s e t  s o m e  o f  its c o s t s  b y  in c re a s in g  th e  co s t - s h a r in g  r e q u ir e m e n ts  fo r  b e n e fic ia r ie s .  

B a s e d  o n  o u t -o f - p la n  u s e  in  e x is tin g  p re fe r re d  p r o v id e r  o rg a n iz a t io n  ( P P O )  a n d  P O S  p la n s  C B O  e s t im a te d  
tha t 10 p e r c e n t  o f  e m p lo y e e s  in  f irm s  n e w ly  o f fe r in g  th e  P O S  o p t io n  w o u ld  s e le c t  it an d  th a t th e  n e t c o s ts  
(b e n e f i t  p a y m e n ts  a n d  a d m in is tra t iv e  e x p e n s e s )  fo r  th o se  in d iv id u a ls  w o u ld  in c r e a s e  b y  11 p e r ce n t .  T h e  n e t  

e f f e c t  a v e ra g e d  a c r o s s  a ll e m p lo y e r - s p o n s o re d  h ea lth  p la n s  w o u ld  b e  a n  in c r e a s e  o f  0 .2  p e r c e n t  in  

p r e m iu m s .

S e c t i o n  1 0 3 —C h o i c e  o f  P r o v id e r s .  T h i s  s e c t io n  w o u ld  re q u ire  h e a lth  p la n s  to  a l lo w  e n ro lle e s  to  c h o o s e  

a m o n g  tire p a r t ic ip a t in g  h e a lth  ca re  p r o v id e r s  w h o  are a v a ila b le  to  a c c e p t  p a tie n ts , b u t  it w o u ld  a l lo w  
h e a lth  p la n s  to  r e s t r i c t  c h o i c e  a m o n g  s p e c ia l is ts  i f  th e  p la n  c le a r ly  in fo r m e d  p a r t ic ip a n ts  o f  th e s e  
lim ita t io n s . A lo n e ,  th is  s e c t io n  w o u ld  h a v e  n e g lig ib le  e f fe c ts  o n  h e a lth  c a r e  c o s t s  b e ca u s e  it  w o u ld  g iv e  
p la n s  the  r ig h t  to  c l o s e  p h y s i c ia n  p r a c t i c e s  to  n e w  p a tie n ts  a n d  w o u ld  a ls o  a l lo w  p la n s  to  w r i t e  ru le s  in to  
th e ir  d e s c r ip t io n  o f  b e n e f its  tha t d e ta ile d  l im ita t io n s  o n  a c c e s s  to  s p e c ia l is ts .  H o w e v e r ,  th is  p r o v is io n  
w o u ld  b e  a p p e a la b le  u n d e r  s e c t io n s  132 a n d  133 a n d  c o u ld  in te r a c t  w i t h  s e c t io n  108 ( r e q u ir in g  an  a d e q u a te  

p r o v id e r  n e tw o r k )  a s  it  w a s  c o n s id e r e d  b y  a p p ea ls  b o d ie s .  F o r  e x a m p le , i f  o n l y  o n e  p h y s i c ia n  in  a s p e c i f i c  
s u b s p e c ia i t y  w a s  a v a ila b le  to  s e e  p a tie n ts  a t th e  t im e  o f  re fe rra l, p a t ie n ts  m ig h t  a rg u e  o n  th e  b a s is  o f  b o th  

th is  s e c t io n  a n d  s e c t io n  108 tha t the  p la n  w a s -n o t  p r o v id in g  a s u f f i c i e n t  c h o i c e  o f  p r o v id e r s .  B e c a u s e  o f  th e  

in te ra c t io n  o f  th is  s e c t io n  w ith  s e c t io n  108, C B O  in c lu d e s  th e  c o s t  o f  th is  s e c t io n  in  its  e s t im a te  o f  s e c t io n  
108.
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S e c t io n  1 0 4 (a )—O b s t e t r i c a l  a n d  G y n e c o l o g i c a l  C a r e .  T h i s  s u b s e c t io n  w o u ld  g ra n t w o m e n  s p e c i f i c  r ig h ts  
to d e s ig n a te  a p a r t i c ip a t in g  o b s te tr ica l and  g y n e c o lo g i c a l  s p e c ia l is t  as th e ir  p r im a iy  c a r e  p r o v id e r  an d  to 
r e c e iv e  c o v e r e d  p r e v e n t iv e  w o m e n 's  h e a lth  a n d  p r e g n a n c y  s e r v i c e s  fr o m  a p a r t i c ip a t in g  o b s te tr ica l  and  

g y n e c o lo g ic a l  s p e c ia l is t .

T h i s  p r o v is io n  w o u ld  re q u ire  a n  im m e d ia te  c h a n g e  in  th e  d e s ig n  and  o p e ra t io n  o f  s o m e  p la n s , b u t  it w o u ld  
n o t a f fe c t  a ll ty p e s  o f  p la n s . F e e - fo r - s e r v i c e  an d  P P O  p la n s  d o  n o t  re q u ire  re fe rra ls  to  sp e c ia lis ts .  In  
a d d itio n , fu l ly - in s u r e d  E R I S A  p la n s  a n d  s e l f -p u r ch a s e d  in s u r a n c e  p r o d u c ts  a re  s u b je c t  to  s ta te  m a n d a te s  o n  
a c c e s s  to  o b s te t r i c a l  a n d  g y n e c o lo g i c a l  s p e c ia l is ts ;  th e se  m a n d a te s  a lre a d y  e x is t  in  s ta te s  co n ta in in g  a lm o s t  
70 p e r ce n t  o f  th e  p o p u la t io n .  C B O  e s t im a te s  tha t a b o u t  2 0  p e r c e n t  o f  in d iv id u a ls  in  e m p lo y e r - s p o n s o re d  
p la n s  w o u ld  b e  n e w ly  a f f e c te d  b y  s e c t io n  1 0 4 (a ) to  a  su b s ta n t ia l ex ten t. C B O  r e l ie d  o n  an  e s tim a te  o f  th e  
e f f e c t  o f  th is  p r o v is io n  in  C a l i fo r n ia  m a d e  b y  P r i c e  W a te r h o u s e  fo r  th e  K a is e r  F a m i l y  F o u n d a t io n  w h i c h  
fo u n d  that s u c h  p la n s  c o u ld  see  a 1 p e r c e n t  in c r e a s e  in  p h y s i c ia n  co s ts  o r  a 0 .3 5  p e r c e n t  in c re a s e  in  o v e ra ll

c o s t s . ^  T h u s ,  a c r o s s  a ll e m p lo y e r - s p o n s o re d  p la n s , s e c t io n  1 0 4 (a ) w o u ld  ra ise  e m p lo y e r - s p o n s o r e d  

p r e m iu m s  b y  a b o u t  0.1 p e r ce n t.

S e c t io n  1 0 4 (b )—S p e c i a l t y  C a r e .  S e c t i o n  1 0 4 (b ) w o u ld  r e q u ir e  p la n s  to  p a y  fo r  re fe rra ls  to  sp e c ia lis ts  
w h e n  s u c h  c a r e  is  j u s t i f i e d  b y  th e  c o m p le x i t y  o r  s e r io u s n e s s  o f  th e  c o n d i t io n  a n d  th e  p la n  p r o v id e s  b e n e f its  
fo r  s u c h  tre a tm e n t. I f  th e  re fe rra l w e r e  m a d e  to  an  o u t - o f - n e tw o r k  s p e c ia lis t ,  th e  p a t ie n t  c o u ld  be  ch a rg e d  
n o  m o r e  th a n  i f  th e  p r o v id e r  w e r e  p a r t ic ip a t in g  in  th e  n e tw o r k .  T h e  p r o v is io n  w o u ld  a ls o  re q u ire  a p la n  to  
e s ta b lish  a p r o c e d u r e  fo r  d e s ig n a tin g  a  s p e c ia l is t  as th e  p r im a r y  ca re  p r o v id e r  w h e n  th e  p la n  is  o rg a n iz e d  
o n  a g a te k e e p e r  m o d e l  a n d  w h e n  th e  p a tie n t  has a c o n d i t io n  ju s t i f y in g  c o o r d in a t io n  o f  ca re  b y  a sp e c ia lis t.  
T h e  p la n  w o u ld  a ls o  h a v e  to e s ta b lish  a p r o c e d u r e  fo r  a l lo w in g  s ta n d in g  re fe rra ls  to  a s p e c ia l is t  w h e n  it 
w a s  a p p ro p r ia te . D i s p u te s  a r is in g  o u t  o f  th is  p r o v is io n  w o u ld  b e  a p p ea la b le  u n d e r  s e c t io n s  132 an d  133.

A l th o u g h  th e  p r o v i s io n  d o e s  n o t  e x p l i c i t ly  s p e c i f y  tha t a p la n  w o u ld  b e  re q u ire d  to  r e fe r  a  p a tie n t  to  a 

n o n p a r t ic ip a tin g  s p e c ia l is t ,  th e  p r o v is io n  w o u ld  g iv e  a p p e a l a g e n c ie s  th e  p o w e r  to  d e c id e  w h e th e r  
p a r t ic ip a tin g  s p e c ia l is t s  h a d  a d eq u a te  e x p e r t is e  to  trea t th e  c o n d i t io n .  T h u s ,  th is  p r o v is io n  w o u ld  s tim u la te  

a p p ea ls  o f  p la n  d e c i s io n s  re g a rd in g  v ir tu a l ly  a ll a s p e c t s  o f  re fe rra l m a n a g e m e n t.  C o n s e q u e n t ly ,  it w o u ld  
r e d u ce  th e  p o w e r  o f  h e a lth  p la n s  in  c o n t r a c t  n e g o t ia t io n s  w i th  s p e c ia l is ts ,  e s p e c ia l ly  s u b -s p e c ia l is ts  
c o n c e n t r a t in g  o n  s p e c i f i c  d is e a se s  o r  c o n d i t io n s .  P a tie n ts  a n d  re fe r r in g  p h y s i c ia n s  c o u ld  a rg u e  in  th e  
a p p ea ls  p r o c e s s  th a t  c e r ta in  ce n te r s  o f  e x c e l le n c e  o r  s u b - s p e c ia l is ts  w e r e  u n iq u e ly  q u a l i f ie d  to  treat u n u su a l 

c o n d it io n s .  A s  th e s e  p r o v id e r s  c a m e  to  r e c o g n iz e  th e  p o te n t ia l  lo s s  o f  p la n s ' p o w e r  to  s te e r  p a tie n ts  to  
d e s ig n a te d  s p e c ia l is ts ,  t h e y  c o u ld  b e c o m e  le ss  w i l l in g  to  m a k e  fe e  c o n c e s s io n s  as a c o n d i t io n  o f  j o in in g  th e  

p lan 's  n e tw o rk . T h e s e  e f f e c t s  w o u ld  b e  fe lt  m o s t  h e a v i ly  b y  th e  p la n s  th a t r e ly  h e a v i ly  o n  p r o v id e r  

d is c o u n ts  to  a c h ie v e  s a v in g s .

P la n s  w o u ld  a ls o  h a v e  to  e s ta b lish  n e w  p o l i c i e s  a n d  p r o c e d u r e s  fo r  d e a lin g  w i t h  r e q u e s ts  fo r  re d e s ig n a tio n  

o f  s p e c ia l is ts  a s p r im a r y  ca re  p h y s i c ia n s  in  ce r ta in  ca s e s  a n d  fo r  s ta n d in g  re fe rra ls . T h e  s e tu p  and  
m a in te n a n ce  o f  s u c h  p r o c e d u r e s  w o u ld  i n v o lv e  m in o r  a d d it io n a l a d m in is tr a t iv e  c o s ts .  H o w e v e r ,  to  th e  
ex te n t tha t p a t ie n ts  w i th  c h r o n i c  c o n d i t io n s  w e re  a s s ig n e d  to  s p e c ia l is ts  fo r  p r im a r y  ca re , th e  p la n 's  p r ic in g  
p o w e r  w i th  its  o th e r  p r im a r y  ca r e  p r o v id e r s  c o u ld  b e  r e d u ce d .  L i k e  s e c t io n  103, th is  s u b s e c t io n  w o u ld  
in te ra c t  w i t h  s e c t io n  108, w h i c h  re q u ire s  an  a d e q u a te  p r o v id e r  n e tw o rk . T h e r e fo r e ,  C B O  in c lu d e s  its  c o s t  

in  th e  e s t im a te  o f  s e c t i o n  108.

S e c t i o n  1 0 5 - C o n t i n u i t y  o f  C a r e .  T h i s  s e c t io n  w o u ld  a d d  a b o u t  0.2  p e r c e n t  to  th e  a v e ra g e  p re m iu m .
D u r in g  a  t ra n s it io n a l  p e r io d ,  it w o u ld  re q u ir e  e m p lo y e e  h e a lth  p la n s  to  p a y  fo r  ca re  d e l iv e r e d  b y  a 

n o n p a r t ic ip a t in g  p r o v id e r  w h e n  th e  p la n  te rm in a te s  its  c o n t r a c t  w i th  a p r o v id e r  w h i l e  a  p a tie n t  is r e c e iv in g  
a c o u r s e  o f  ca re . T h e  t ra n s it io n  p e r io d  w o u ld  b e  9 0  d a y s , w i t h  a  lo n g e r  p e r io d  a l lo w e d  fo r  p re g n a n t o r 
te r m in a lly  ill  p a t ie n ts . T h e  te r m in a t io n  c o u ld  re su lt  e ith e r  f r o m  d ro p p in g  a p h y s i c ia n  f r o m  a  p lan 's  n e tw o r k
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o r  from  d e le t in g  an  in su ra n ce  p r o d u c t  fro m  an e m p lo y e r 's  o f fe r in g s  o f  h e a lth  p la n s . T h e  r ig h t  to tra n s itio n a l 
ca re  w o u ld  re q u ire  h e a lth  p la n s  to  a d o p t n e w  s y s te m s  a n d  p r o c e d u r e s  fo r  c o n t r a c t in g  w ith  p ro v id e r s  and  fo r  
h a n d lin g  tra n s it io n s  f r o m  o n e  in s u ra n ce  p la n  to  a n o th er. T h e s e  s y s te m s  w o u ld  in v o lv e  a o n e - tim e  

d e v e lo p m e n t  c o s t  as w e l l  as a d d it io n a l o n g o in g  co s ts .

In  the  ca s e  o f  te rm in a t in g  a c o n t r a c t  w ith  an  in d iv id u a l p r o v id e r ,  the  m a jo r  c o s t  to  a p la n  w o u ld  b e  th e  c o s t  
o f  n o t i fy in g  e n ro lle e s . H e a lth  p la n s  g e n e ra lly  g a in  o r  lo s e  fe w e T  th a n  10 p e r c e n t  o f  co n tr a c t in g  p h y s ic ia n s  a 
year. N o t i f i c a t io n  w o u ld  in v o lv e  id e n t i fy in g  r e ce n t  e n co u n te r s  b y  e n ro lle e s  w i t h  te rm in a te d  p h y s ic ia n s  a n d  
in fo rm in g  th e  e n ro lle e  o f  r ig h ts  to  tra n s it io n a l ca re , i f  th e  p r o v id e r  re m a in e d  w i l l in g  to  a c c e p t  the  te rm s  o f  

th e  o ld  co n tr a c t .

In  the ca s e  o f  te rm in a t in g  an in s u ra n ce  p ro d u c t ,  c o s t s  w o u ld  in c re a s e  n o t  o n ly  b e ca u s e  e n ro lle e s  w o u ld  
h a v e  to  b e  n o t i f ie d  b u t  a lso  b e c a u s e  s y s te m s  and  p r o c e d u r e s  w o u ld  b e  r e q u ir e d  to  a d m in is te r  the  tra n s it io n  
b e tw e e n  p la n s . T h i s  s y s te m  w o u ld  re q u ire  in su re rs  to  c o n t r a c t  w i th  w i l l in g  o u t -o f -p la n  p ro v id e r s  fo r  a 
lim ite d  p e r io d  o f  t im e  and  in c u r  c o s t s  a s so c ia te d  w i th  c o n t r a c t  n e g o tia t io n s . T h e  n e w  h ea lth  p la n  w o u ld  b e  

re s p o n s ib le  fo r  e d u ca t in g  the  o u t -o f -p la n  p r o v id e r  a b o u t th e  p la n 's  p o l i c ie s  r e g a rd in g  q u a lity  a s su ra n ce  an d  
u t il iz a t io n  r e v ie w .  A l th o u g h  th e s e  a rra n g em e n ts  c o u ld  in c re a s e  co s ts  o f  h e a lth  in su re rs  an d  e m p lo y e rs , th e y  
w o u ld  a lso  im p o s e  a b u rd e n  o n  p ro v id e rs .  T h e r e fo r e ,  th e  a g g re g a te  c o s t  o f  th e  c la im s  e x ce p tio n s  p r o ce s s  

w o u ld  b e  la rg e ly  a tten u a ted  b y  its  in fre q u e n t  use.

S e c t io n  10 6 —C o v e r a g e  o f  C l i n i c a l  T r i a l s .  T h i s  s e c t io n  w o u ld  re q u ire  h e a lth  p la n s  to  p a y  fo r  ro u tin e  
p a tien t ca re  a s s o c ia te d  w ith  c e r ta in  c l in i c a l  tria ls  s p o n s o re d  b y  th e  N a tio n a l In s t i tu te s  o f  H e a lth  ( N I H ) ,  
D e p a r tm e n t  o f  V e te r a n s  A f f a i r s  ( V A ) ,  D e p a r tm e n t  o f  D e f e n s e  ( D o D ) ,  o r  N IH - s p o n s o r e d  co o p e ra t iv e  

g rou p s . O n l y  tr ia ls  fo r  l i fe - th re a te n in g  o r  s e r io u s  il ln e s s e s  fo r  w h i c h  n o  s ta n d a rd  trea tm en t is e f f e c t iv e  
w o u ld  q u a li fy .  T h e  fe d e ra l g o v e rn m e n t 's  o r  c o o p e r a t iv e  g ro u p 's  c o n t r ib u t io n  c o u ld  b e  l im ite d  to in -k in d  

co n tr ib u t io n s .  T h e  h e a lth  p la n  w o u ld  b e  re q u ire d  to  p a y  fo r  ca re  a t a ra te  n o  h ig h e r  th a n  it p a y s  to  
p a r t ic ip a tin g  p r o v id e r s ,  and it c o u ld  req u ire  a p a t ie n t  to  b e  trea ted  b y  a p a r t ic ip a t in g  p r o v id e r ,  i f  s u c h  a 

p ro v id e r  w a s  co l la b o r a t in g  in  t h e  trial.

A  h ig h  b u t  d e c l in in g  p o r t io n  o f  tr ia l-re la ted  p a tie n t  ca re  c o s t s  is  c u r r e n t ly  p a id  b y  p r iv a te  h ea lth  p la n s P ^  
C B O  e s tim a te s  th a t h ea lth  p la n s  c u r r e n t ly  p a y  at lea st 9 0  p e r c e n t  o f  th e se  c o s t s .  N I H  p e rso n n e l in d ica te d  
tha t th e ir  s u p p o r te d  c l in i c a l  tr ia ls  g e n e ra lly  c o v e r  o n ly  th e  re s e a r ch  c o s t s  ( f o r  e x a m p le , da ta  c o l l e c t io n  a n d  
s ta tis t ica l a n a ly s is )  a n d  s o m e t im e s  th e  e x p e r im e n ta l th e ra p y . M e d ic a l  p r o c e d u r e s  o r  s e r v ic e s  are p a id  o u t  o f  

the  re s e a r ch  b u d g e t  in f r e q u e n t ly  ( f o r  e x a m p le , w h e n  th e y  are p e r fo r m e d  e x c lu s iv e ly  to  fu r th e r  a re s e a rch  
o b je c t iv e  an d  h a v e  n o  d ia g n o s t i c  o r  th e ra p e u t ic  v a lu e  to  th e  p a tie n t ).  P r iv a te  s p o n s o r s  o r  in -k in d  

c o n tr ib u t io n s  b y  p r o v id e r s  m a y  p la y  s o m e  ro le , b u t  th e se  s o u r c e s  o f  fu n d in g  a re  l ik e ly  to  b e  sm a ll in  th e  

aggrega te .

N IH - s p o n s o r e d  c o o p e r a t iv e  g r o u p s  t y p ica l ly  m o u n t  s tu d ie s  fu n d e d  b y  p r iv a te  e n tit ie s  as w e l l  as N I H .  F o r  
e x a m p le , c o o p e r a t iv e  g r o u p s  s p o n s o re d  b y  th e  N a tio n a l C a n c e r  In s t itu te  ( N C I )  r e c e iv e  fu n d in g  fr o m  N C I  
to s u p p o r t  a r e s e a r ch  in fra s tru c tu re  a n d  a p e e r  r e v ie w  p r o c e s s  as w e l l  as fo r  s p e c i f i c  N C I - s p o n s o r e d  tria ls. 

H o w e v e r ,  th e y  a ls o  c o n d u c t  s tu d ie s  o n  b e h a l f  o f  p r iv a te  s p o n s o rs .  A s  w i t h  N IH - s p o n s o r e d  s tu d ie s , th e  
p r iv a te  s p o n s o r  p a y s  fo r  r e s e a r ch  c o s ts  and  o f te n  th e  e x p e r im e n ta l th e ra p y  b u t  ty p i c a l ly  re lie s  o n  in su re r s  

a n d  h ea lth  p la n s  to  p a y  fo r  o th e r  ca re  p r o v id e d  to p a r t ic ip a n ts  in  th e  tria l.

C B O  o b ta in e d  e s t im a te s  f r o m  N I H ,  V A ,  a n d  D o D  o f  th e  n u m b e r  o f  in d iv id u a ls  w h o  en te red  the ir  
s p o n so re d  tre a tm e n t  tr ia ls  e a c h  yea r. M o s t  o f  th e s e  en tra n ts  are u n d e r  a g e  65 , an d  m o s t  h a v e  p r iv a te  
in su ra n ce . T h e  e s t im a te  a s s u m e s  tha t v ir tu a lly  a ll s u c h  tr ia ls  w o u ld  m e e t  th e  te s t  o f  b e in g  fo r  s e r io u s  o r  
li fe - th re a te n in g  i l ln e s s  fo r  w h i c h  n o  e x is tin g  th e ra p y  is f u l l y  e f f e c t iv e .  T h e  e s t im a te  a lso  a ssu m es  th a t  th e  
b i l l  w o u ld  n o t  r e q u ir e  h e a lth  p la n s  to  p a y  fo r  t re a tm e n ts  th a t w o u ld  n o t  b e  c o v e r e d  b y  th e  p la n  i f  t h e y  w e re  

n o t  e x p e r im e n ta l.
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B e c a u s e  th e  p r o v is io n  w o u ld  r e d u ce  th e  c o s t  o f  c l in i c a l  tr ia ls  to  g o v e rn m e n ta l  a n d  p r iv a te  sp o n so rs , it 
w o u ld  b e  l ik e ly  to  in c r e a s e  th e  n u m b e r  o f  p a tie n ts  e n ro lle d  in  a p p ro v e d  tria ls . A t  lea st th ree  re sp o n se s  
w o u ld  o c c u r .  F ir s t ,  r e s e a r ch e rs  w o u ld  e x p a n d  the  s iz e  o f  tria ls  to  a n sw e r  m o r e  r e s e a r ch  q u e s t io n s  a nd  to  d o  
so  w i th  g rea te r  p r e c is io n .  S e c o n d ,  m o r e  tr ia ls  w o u ld  b e  fu n d e d . T h i r d ,  r e s e a r ch e rs  w o u ld  se e k  to  test m o r e  

e x p e n s iv e  tre a tm e n ts .

C B O  a s su m e d  th a t to d a y  e a ch  p a tien t in  an  N IH - s p o n s o r e d  tria l has c o s ts  o f  c a r e  tha t a re  10 p e r c e n t  h ig h e r  
than  th e  c o s t s  o f  s im ila r  p a t ie n ts  w h o  d o  n o t  e n te r  tria ls. T h i s  e s tim a te  is b a se d  o n  p u b lis h e d  an d  
u n p u b lis h e d  re s u lts  o f  s e v e ra l sm a ll s tu d ie s  th a t c o m p a r e  c o s t s  o f  c a n c e r  p a t ie n ts  in  c l in i c a l  tr ia ls  w ith  
s im ila r  p a t ie n ts  w h o  are n o t  in  t r ia ls . 'T h o s e  s tu d ie s  h a v e  fo u n d  sm a lle r  in c r e m e n ta l  co s ts ,  b u t  th e y  d id  n o t 

in c lu d e  th e  r e la t iv e ly  in fr e q u e n t  tria ls  i n v o lv in g  h ig h ly  e x p e n s iv e  th e ra p ie s  ( s u c h  as a u to lo g o u s  b o n e  
m a rro w  tra n sp la n ta tio n  f o r  b reast ca n ce r ) .  T h e  c o s t  d if fe r e n t ia l  c o u ld  b e  e x p e c te d  to  g r o w  in  th e  fu tu re  as 

n e w  tria ls  in v o l v e  m o r e  e x p e n s iv e  therap ies .

C B O  fu r th e r  a s s u m e d  th a t th e  p r o v is io n  w o u ld  tr ip le  th e  n u m b e r  o f  in d iv id u a ls  e n ro l le d  in  c l in i c a l  tr ia ls  
g ra d u a lly  o v e r  th e  n e x t  5 y ea rs . A l th o u g h  th is  f ig u re  m a y  b e  an  u n d e re s t im a te  o f  th e  lo n g -te rm  e f fe c t ,  
co n s tra in ts  o n  th e  a v a ila b i l i ty  o f  tra in ed  c l in i c a l  re s e a rch  p e r s o n n e l w o u ld  l im it  th e  ra te  o f  in cre a s e  in  the  

nea r term .

T h e  p r o v is io n  w o u ld  l im i t  th e  p a y m e n t  tha t p la n s  w o u ld  h a v e  to m a k e  to  n o n p a r t ic ip a t in g  p ro v id e rs , 
th e reb y  p r o v id in g  la rg e  m a n a g e d  ca re  o rg a n iz a t io n s  w i th  s o m e  b a rg a in in g  p o w e r  o v e r  th e  d e s ig n  an d  c o s t  
o f  tria ls. S p e c i f i c a l l y ,  p la n s  w o u ld  b e  re q u ire d  to  p a y  th o se  p r o v id e r s  th e  ra tes th a t th e y  w o u ld  n o r m a lly  

p a y  to  p a r t i c ip a t in g  p r o v id e r s  fo r  " co m p a ra b le  s e rv ice s ."  B u t  d isp u te s  b e tw e e n  n o n p a r t ic ip a tin g  p ro v id e r s  
and  h ea lth  p la n s  c o u ld  a r is e  o v e r  th e  d e f in i t io n  o f  c o m p a ra b le  s e rv ice s .  T h o s e  d is p u te s  c o u ld  lead  to  su its  
u n d e r  E R I S A  to  e n jo in  v io la t io n s  o f  th is  p r o v is io n .  D e p e n d in g  o n  h o w  th e  fe d e ra l c o u r t s  in te rp re ted  th e  

p ro v is io n ,  h e a lth  p la n s  m ig h t  h a v e  lit tle  p o w e r  to  n e g o tia te  w ith  p r o to c o l  s p o n s o r s  o v e r  rates o f  p a y m e n t.

C B O  e s t im a te s  th a t th is  p r o v is io n  w o u ld  u lt im a te ly  in c r e a s e  th e  a ve ra g e  p r e m iu m  a c r o s s  a ll k in d s  o f  

e m p lo y e r - s p o n s o r e d  h e a lth  p la n s  b y  0.5 p e r ce n t.

S e c t i o n  1 0 7 —A c c e s s  to  N e e d e d  D r u g s .  S e c t i o n  1 0 7 (a ) w o u ld  re q u ire  p la n s  u s in g  r e s t r i c t iv e  d ru g  

fo rm u la r ie s  to  h a v e  w r it te n  p o l i c ie s  a n d  a  p r o c e s s  fo r  m a k in g  e x ce p tio n s . C B O  s u r v e y e d  th e  e v id e n c e  o n  
cu r re n t  p h a r m a c e u t i c a l  b e n e f i ts  an d  c o n c lu d e d  tha t v ir tu a l ly  a ll d ru g  fo rm u la r ie s  a lre a d y  h a v e  s u c h  

p r o ce s s e s  in  p la c e .

S e c t i o n  1 0 7 (b )  w o u ld  p r o h ib i t  a h ea lth  p la n  f r o m  re fu s in g  to  c o v e r  a  d ru g  o r  d e v i c e  tha t is  a p p ro v e d  b y  th e  
F o o d  a n d  D r u g  A d m in is t r a t io n  ( F D A ) ,  w h e n  it  is  p r e s c r ib e d  fo r  th e  a p p ro v e d  u se , o n  th e  g ro u n d s  tha t th e  
trea tm en t is  e x p e r im e n ta l .  T h i s  p r o h ib i t io n  c o u ld  c r e a te  n e w  a d m in is tra t iv e  c o s t s  fo r  h e a lth  p la n s  tha t 
c u r r e n t ly  r e ly  o n  in v e s t ig a t io n a l  t e c h n o lo g y  c la u s e s  in  th e ir  b e n e fit  c o n t r a c t s  to  d e n y  p a y m e n t  fo r  n e w  
trea tm en ts . T h e s e  c la u s e s  a l lo w  p la n s  to  a v o id  c o n d u c t in g  c a s e -b y - ca s e  r e v ie w s  o f  m e d ic a l  n e c e s s i t y  fo r  

s o m e  n e w  t e c h n o lo g ie s .  C B O  a s su m e s  tha t p la n s  w o u ld  g ra d u a lly  a d ju s t  to  th e  n e w  re q u ire m e n t  b y  
e x c lu d in g  s o m e  s p e c i f i c  t e c h n o lo g ie s  f r o m  c o v e r e d  b e n e f its  a n d  b y  u s in g  d e te r m in a t io n s  o f  m e d ic a l  
n e c e s s i t y  to  l im i t  c o v e r a g e  fo r  o th e rs . T h e  a d d itio n a l a d m in is tra t iv e  c o s ts  a s s o c ia te d  w i th  th e se  ch a n g e s  

w o u ld  b e  s m a ll ,  b e c a u s e  f e w  n e w  te c h n o lo g ie s  are e x c lu d e d  as in v e s t ig a tio n a l.

C B O  e s t im a te s  th a t th is  s e c t io n  w o u ld  ra ise  h e a lth  p la n  c o s t s  b y  le ss  th a n  0 .05  p e r ce n t .

S e c t i o n  108—A d e q u a c y  o f  P r o v id e r  N e t w o r k .  T h i s  s e c t io n  w o u ld  re q u ire  p la n s  to  e s ta b lish  n e tw o r k s  tha t 
p r o v id e  a d e q u a te  a n d  a p p ro p r ia te  le v e ls  o f  a v a ila b il i ty  o f  n e e d e d  s e r v ic e s .  I t  p r o v id e s  lit tle  s p e c i f i c  
la n g u a g e  d e f in in g  w h a t  k in d s  o f  n e tw o r k s  w o u ld  b e  c o n s id e r e d  a d e q u a te  o r  a p p ro p r ia te . C B O  a s su m e s  th a t
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the  re q u ire m e n ts  fo r  c o n s u m e r  c h o i c e  ( s e c t io n  103 ) and  a c c e s s  to  s p e c ia l is ts  ( s e c t i o n  1 0 4 (b ) )  w o u ld  
n e ce s s ita te  s e ve ra l p a r t ic ip a tin g  p r o v id e r s  w ith in  sp e c ia lt ie s  a n d  s u b s p e c ia l t ie s  in  o r d e r  to  a ssu re  
g e o g ra p h ic  p r o x im ity  and  t im e ly  a c c e s s .  T h u s ,  th is  p r o v is io n  w o u ld  p u t  p r e s s u re  o n  s o m e  p la n s  to  a u g m e n t  
th e ir  n e tw o rk s  o f  p r o v id e r s .  In  c o n ju n c t io n  w ith  s e c t io n s  103 an d  104, th is  s e c t io n  w o u ld  r e d u ce  th e  
p r i c in g  p o w e r  o f  p la n s  w h e n  th e y  n e g o tia te d  co n tr a c ts  w ith  p r o v id e r s .  D e p e n d in g  o n  h o w  it w a s  in te rp re te d  
b y  reg u la tio n , the  re q u ire m e n t  fo r  an a d e q u a te  n e tw o rk  c o u ld  re q u ire  p la n s  to  b e c o m e  p r ice - ta k e rs  in  areas 
w i th  fe w  p h y s ic ia n s  in  ce r ta in  k e y  s p e c ia lt ie s  a n d  in  sm a ll m e tr o p o li ta n  a reas o r  ru ra l a reas w i th  fe w  
p h y s ic ia n s  in  g en era l. C B O  e s tim a te s  tha t th e  n e t e f f e c t  o f  th e se  p o te n t ia l im p a c t s  o n  h e a lth  p la n  p r e m iu m s  

is  0.2 p e r ce n t  fo r  a ll e m p lo y e r - s p o n s o re d  p la n s .

Section 109—Nondiscrimination in Delivery of Services. T h i s  s e c t io n  w o u ld  p r o h ib i t  p la n s  fr o m  
d is c r im in a t in g  a g a in st h ea lth  p la n  m e m b e r s  in  th e  d e l iv e r y  o f  h ea lth  ca re  s e r v i c e s  o n  th e  b a s is  o f  ra ce , 
c o lo r ,  e th n ic i ty ,  n a tio n a l o r ig in , r e l ig io n ,  sex , age, m e n ta l o r  p h y s i c a l  d is a b il i ty ,  s e x u a l  o r ie n ta t io n , g e n e t ic  
in fo rm a tio n , o r  s o u r c e  o f  p a y m e n t. P la n s  w o u ld  n o t  b e  p ro h ib ite d  f r o m  l im i t in g  h e a lth  in s u ra n ce  co v e r a g e  

o n  the  b asis  o f  p r e -e x is t in g  c o n d i t io n s  o r  fr o m  ch a rg in g  h ig h e r  p r e m iu m s  fo r  s u c h  c o v e r a g e .  T h e  b o u n d a ry  
b e tw e e n  a d is a b ility  an d  a p re -e x is t in g  c o n d i t io n  is o f te n  u n c le a r , h o w e v e r ,  a n d  p la in t i f f s  c o u ld  su e  u n d e r  
E R I S A  fo r  in ju n c t iv e  r e l i e f  o n  th e  g r o u n d s  tha t d e te rm in a tio n s  b y  h e a lth  p la n s  v io la te d  th is  s e c t io n .  C B O  

e s tim a te s  that th is  p r o v is io n  w o u ld  in c re a s e  p r e m iu m s  b y  0.1 p e r ce n t.

C B O ' s  e s tim a te  a s su m e s  that th is  p r o v is io n  w o u ld  n o t p ro h ib it  h e a lth  p la n s  f r o m  e x c lu d in g  ce r ta in  c la s s e s  
o f  h ea lth  ca re  s e r v ic e s ,  s u ch  as p r e s c r ip t io n  d ru g s  o r  m e n ta l h e a lth  s e r v i c e s ,  f r o m  its  c o n t r a c t  b e n e fits .

Quality Assurance
S u b t i t le  B  lays  o u t  a p ro g ra m  fo r  a s s e s s in g  a n d  m o n ito r in g  th e  ca re  d e l iv e r e d  a n d  o u t c o m e s  o f  ca re  fo r  p la n  
m e m b e rs .  It  w o u ld  re q u ire  p la n s  to  se t u p  an  in te rna l q u a li ty  a s su ra n ce  p r o g ra m  to  o v e r s e e  th e  c o l l e c t i o n  o f  

d a ta  o n  s e r v i c e s  a nd  o u t c o m e s  a n d  to  c o r r e c t  p r o b le m s  o f  q u a lity ;  d e v e lo p  a se t o f  s ta n d a rd s  and  
p r o ce d u re s  fo r  s e le c t in g  p a r t ic ip a tin g  p r o v id e r s ,  in c lu d in g  v e r i f i c a t io n  o f  th e  p r o v id e r ’s  b a ck g r o u n d ; and , 

fo r  p la n s  w ith  p r e s c r ip t io n  d ru g  b e n e f its ,  h a v e  a q u a lity  im p r o v e m e n t  p r o g ra m  th a t e n c o u r a g e s  a p p ro p r ia te  
u se  o f  p r e s c r ip t io n  d ru g s  an d  r e d u ce s  th e  in c id e n c e  o f  a d v e rs e  d ru g  in te r a c t io n s .  I t  w o u ld  a lso  s p e c i f y  
re q u ire m e n ts  fo r  u t i l iz a t io n  r e v ie w  ( U R ) ,  in c lu d in g  s ta n d a rd s  o f  t im e l in e s s  a n d  in v o lv e m e n t  o f  c l in i c a l  

p ee rs  (th a t is, p h y s i c ia n s )  :n  th e  U R  p r o ce s s .

S e c t i o n  1 1 1 - I n t e r n a l  Q u a l i t y  A s s u r a n c e  P r o g r a m .  T h i s  s e c t io n  w o u ld  re q u ire  e a c h  h e a lth  p la n  o r  h ea lth  
in su re r  to  m a in ta in  a sepa ra te  o f f i c e  r e s p o n s ib le  fo r  ca r r y in g  o u t  th e  p r o v is io n s  o f  th e  su b t it le . T h e  p ro g ra m  
w o u ld  h a ve  a u n it  d ir e c to r  an d  a w r i t te n  p la n  fo r  q u a lity  a s su ra n ce , w i t h  c r i te r ia  f o r  p la n  p e r fo r m a n ce  a n d  

p a tie n t  o u t c o m e s .  It a lso  w o u ld  h a v e  a s y s te m  to  r e c e iv e  re p o r ts  o f  q u a l i ty  c o n c e r n s  f r o m  p r o v id e r s  an d  
e n ro lle e s . A n d ,  it w o u ld  h a v e  th e  c a p a b i l i t y  o f  p r o d u c in g  s ta n d a rd iz e d  c l i n i c a l  da ta . F e d e r a l ly  q u a li f ie d  

h ea lth  m a in te n a n ce  o rg a n iz a t io n s  ( H M O s )  a n d  p la n s  a c c r e d i t e d  b y  a r e c o g n iz e d  a c c r e d i t in g  o rg a n iz a t io n  

w o u ld  b e  d e e m e d  to  c o m p ly  w i th  th is  re q u ire m e n t.

T h e  e s tim a te  a s su m e s  tha t a ll h e a lth  p la n s  e x c e p t  th o se  tha t a r c  fe d e ra lly  q u a l i f ie d  H M O s  o r  cu r r e n t ly  
a c c r e d i te d  b y  th e  N a tio n a l  C o m m i t t e e  o n  Q u a l i t y  A s s u r a n c e  w o u ld  h a v e  to  d e v e lo p  a n e w  q u a lity  

a s su ra n ce  u n it  ( o r  u p g ra d e  an  e x is t in g  o n e ) ,  w i t h  a  p h y s i c ia n  d ir e c to r ,  d a ta  a n a ly s ts , n u r s e  a b s tra cte rs , an d  
c le r i c a l  s u p p o r t  p e r so n n e l.  C B O  e s t im a te s  tha t e s ta b lis h in g  o r  u p g r a d in g  th e s e  u n its  w o u ld  in cre a s e  c o s ts  

b y  0.2 p e r ce n t  a c ro s s  a ll e m p lo y e r - s p o n s o r e d  p la n s.

Section 112-Collection of Standardized Data. T h e  b i l l  w o u ld  r e q u ir e  th e  c o l l e c t i o n  a n d  a n a ly s is  of 
s ta n d a rd iz e d  da ta  o n  th e  u t i l iz a t io n  o f  h e a lth  ca re  s e r v ic e s ,  th e  d e m o g r a p h ic s  o f  e n r o l le e s ,  d is e a s e - s p e c i f i c  
m o r ta l i ty  a n d  ( i f  fe a s ib le )  m o r b id i ty ,  s a t is fa c t io n  w ith  th e  p la n , h e a lth  o u t c o m e s ,  a n d  in d ica to r s  o f  q u a lity . 

T h e  e x a c t  re q u ire m e n ts  fo r  d a ta  c o l l e c t i o n  a n d  a n a ly s is  w o u ld  b e  s p e c i f i e d  b y  th e  S e c r e ta r y  o f  H e a lth  and
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H u m a n  S e r v i c e s  ( H H S ) ,  s u b je c t  to  th e  r e co m m e n d a t io n s  o f  th e  H e a lth  C a r e  Q u a l i t y  A d v i s o r y  B o a r d . T h e  

c o s ts  o f  c o l le c t in g  an d  a n a ly z in g  d a ta  w o u ld  d e p e n d  o n  th e  da ta  i te m s  s e le c te d  a n d  re q u ire d  b y  th e  
S e cre ta ry . B e c a u s e  in fo rm a tio n  s y s te m s  v a ry  w id e ly ,  th e  c o s t s  o f  th e s e  re p o r t in g  s y s te m s  w o u ld  fa ll 

u n e v e n ly  o n  d i f f e r e n t  typ e s  o f  p la n s . S o m e  m e a su re s  w o u ld  b e  h a rd e r  fo r  t ig h t ly  m a n a g e d  H M O s  to  
p ro d u ce ,  w h i le  o th e rs  w o u ld  b e  h a rd e r  fo r  b ro a d  n e tw o rk  p la n s  to  p r o d u ce .

B a se d  o n  tre n d s  in  da ta  c o l l e c t i o n  a n d  q u a lity  m e a s u re m e n t  u n d e r  th e  M e d ic a r e  p r o g ra m , C B O  a s su m e d  
tha t the  data  ite m s  re q u ire d  b y  th e  S e c r e ta r y  w o u ld  in c lu d e  a ll o f  th e  H e a lth  P la n  E m p lo y e r  D a ta  and  
In fo rm a tio n  S e t  ( H E D I S )  m e a s u re s  c u r r e n t ly  re q u ire d  u n d e r  M e d i c a r e  co n tr a c ts ,  p lu s  a d d itio n a l m e a s u re s  
re q u ire d  fo r  H E D I S  a c c r e d ita t io n  in  1999 , as w e ll  as n e w  m e a s u re s  s p e c i f i c a l l y  r e q u ir e d  in  the  b ill,  s u c h  as 
d is e a s e - s p e c i f i c  m o r ta lity . T h e  Q u a l i t y  Im p r o v e m e n t  S y s t e m  fo r  M a n a g e d  C a r e  p r o p o s e d  b y  th e  H e a lth  
C a r e  F in a n c in g  A d m in is t r a t io n  ( H C F A )  fo r  a ll M e d i c a r e + C h o i c e  P la n s  w o u ld  r e q u ir e  th e m  to  p r o d u c e  

H E D I S  m e a su re s  a s w e l l  as o th e r  q u a l i ty  m ea su re s . S o  far, H C F A  h a s  m a d e  n o  se p a ra te  a rra n g em en ts  fo r  
P P O s  o r  o th e r  b ro a d  n e tw o r k  p la n s , a n d  th e  e s tim a te  a s s u m e s  tha t th e  S e c r e ta r y  w o u ld  m a k e  n o  s p e c ia l 

a rra n g em en ts  u n d e r  th is  b i l l  fo r  s u c h  p la n s .

S o m e  H E D I S  m e a s u re s  c o u ld  b e  c o m p i le d  fro m  a d m in is tra t iv e  d a ta  ( f o r  e x a m p le , e le c t r o n i c  c la im s  fo r m s ),  
e s p e c ia l ly  i f  c la im s  fo rm s  are  a lte re d  to  ca p tu re  s p e c i f i c  i te m s  re q u ire d  u n d e r  H E D I S .  H o w e v e r ,  m o s t  o f  
the  H E D I S  m e a s u re s  r e q u ire d  b y  M e d i c a r e  in v o lv e  r e v ie w in g  th e  m e d i c a l  r e co r d s  ( o r  ch a r ts )  o f  a s a m p le  
o f  b e n e f ic ia r ie s —a b o u t 4 0 0  fo r  e a c h  m e a su re . M o r e o v e r ,  th e  H E D I S  m a n u a l r e q u ire s  p la n s  to  p e r fo rm  ch a r t  
r e v ie w s  to  v e r i f y  s o m e  m e a s u re s  w h e n  a d m in is tra tiv e  da ta  are  in a d e q u a te . T h e  e s t im a te  a ssu m es  tha t da ta  

re q u ire m e n ts  w o u ld  b e  e x p a n d e d  g ra d u a lly  to in c lu d e  s e v e r i ty  o f  d is e a s e  o r  o th e r  r is k -a d ju s tm e n t  m e a s u re s  

tha t c o u ld  b e  m e a s u re d  r e l ia b ly  o n ly  th r o u g h  ch a rt re v ie w s .

M e d ica re 's  c u r r e n t  ru le s  fo r  r is k  p la n s  re q u ire  tw o  d ir e c t  s u r v e y s  o f  p a tie n ts : a  s u r v e y  o f  c o n s u m e r  a c c e s s  
a n d  s a tis fa c t io n  a n d  a s u r v e y  o f  g e n e ra l h e a lth  sta tus. H C F A  r e q u ir e s  e a ch  M e d i c a r e  p la n  to  s u r v e y  1 ,000  
e n ro lle e s . T h e  e s t im a te  a s su m e s  th a t th e se  s u r v e y s  w o u ld  a lso  b e  r e q u ire d  o f  p r iv a te  in su rers, o n ly  in  la rg e r  

n u m b e rs  b e ca u s e  o f  the  n e e d  to  c o v e r  a ll age g ro u p s . T h e  n e e d  fo r  a  s u r v e y  o f  h e a lth  s ta tus  w o u ld  b e  
im p o rta n t  fo r  a d ju s t in g  o u t c o m e s  fo r  d i f f e r e n c e s  in  r isk  p r o f i le s  a m o n g  p la n s , s o  C B O  a ssu m es  tha t s o o n e r  

o r  la ter it w o u ld  b e  part o f  th e  in fo r m a t io n  p a ck a g e .

T h e  e s tim a te  ta k es  in to  a c c o u n t  th e  l ik e l ih o o d  that th e  m in im a l  d a ta se t  w o u ld  c h a n g e  f r o m  y e a r  to  yea r, 

re q u ir in g  c o n t in u a l  s o f tw a re  d e v e lo p m e n t .  It a lso  a s su m e s  th a t e a c h  h e a lth  p la n  w o u ld  b e  re q u ire d  to  
r e v ie w  th e  m e d ic a l  r e co r d s  o f  2 ,0 0 0  p a t ie n ts  e a ch  y ea r. S o m e  o f  th e s e  r e c o r d s  w o u ld  b e  in  p h y s ic ia n s ' 
o f f i c e s .  T h e  c o s t  o f  th is  e x e r c is e  w o u ld  b e  h ig h e r  fo r  h e a lth  p la n s  w i t h  la rg er a n d  m o r e  d iff i is e  n e tw o rk s . 

C B O  e s tim a te s  th a t  th e  p r o v is io n  w o u ld  in c re a s e  p r e m iu m s  b y  0 .2  p e r c e n t  o n  a v e ra g e .

S e c t i o n  11 3 —P r o c e s s  f o r  S e l e c t i o n  o f  P r o v id e r s .  T h i s  s e c t io n  w o u ld  re q u ire  p la n s  tha t s e le c t iv e ly  

co n tr a c t  w i th  h e a lth  ca re  p r o fe s s io n a ls  to  d e v e lo p  a n d  m a in ta in  a  w r i t t e n  p r o c e s s  g o v e r n in g  th e ir  s e le c t io n .  
T h e  p la n  w o u ld  h a v e  to v e r i f y  th e  p r o v id e r 's  p ro fe s s io n a l l i c e n s e  a n d  d e te r m in e  w h e th e r  the  l i c e n s e  h a d  

e v e r  b een  s u s p e n d e d  o r  r e v o k e d .  T h e  s e c t io n  w o u ld  p r o h ib it  p la n s  f r o m  e x c lu d in g  p ro fe s s io n a ls  o n  th e  

b a s is  o f  th e ir  lo c a t io n  in  a reas w i th  h ig h - r is k  pa tien ts . P la n s  c o u ld  n o t  e x c lu d e  c e r ta in  k in d s  o f  
p ro fe s s io n a ls  f r o m  p a r t ic ip a tin g  s o le ly  o n  th e  basis  o f  the  c la s s  o f  c e r t i f i c a t io n  o r  l i c e n s u re ,  a s lo n g  as th e  

s e r v ic e s  th e  in d iv id u a l  w o u ld  d e l i v e r  w e r e  w ith in  th e  s c o p e  o f  h is  o r  h e r  l ic e n se .

T h i s  p r o v is io n  w o u ld  en ta il a d m in is t r a t iv e  co s ts  to v e r i fy  an d  u p d a te  th e  s ta tu s  o f  l i c e n s u r e  fo r  b o th  
p o te n tia l a n d  c u r r e n t ly  p a r t i c ip a t in g  p ro fe s s io n a ls . M o s t  p la n s  a lr e a d y  v e r i f y  th e  c r e d e n t ia ls  o f  

p a r t ic ip a tin g  p r o v id e r s ,  a t le a s t  in it ia l ly .  In  a d d itio n , th e se  c o s t s  w o u ld  la rg e ly  o v e r la p  th o se  o f  s e c t io n  143 

(re g a rd in g  th e  p a r t ic ip a t io n  o f  h e a lth  c a r e  p r o fe s s io n a ls ).  C o n s e q u e n t ly ,  C B O  h as in c lu d e d  th e m  in  th e  

e s tim a te  o f  s e c t io n  143.
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S e c t i o n  114—D r u g  U t i l i z a t io n  P r o g r a m .  A l th o u g h  th e  b i l l  w o u ld  re q u ire  h e a lth  in su re r s  to  o p e ra te  a d ru g  
u ti l iz a t io n  r e v ie w  p ro g ra m , p h a rm a c ie s  a n d  p h a rm a ce u t ica l  b e n e f i t s  m a n a g e r s  a re  c u r r e n t ly  p r o v id in g  th e se  
s e rv ice s .  T h u s ,  th e  in c r e m e n ta l  c o s ts  a s s o c ia te d  w i th  d ru g  u t i l iz a t io n  r e v ie w  w o u ld  b e  sm a ll.

S e c t i o n  1 1 5 —S t a n d a r d s  f o r  U t i l i z a t io n  R e v i e w  A c t i v i t i e s .  T h i s  s e c t io n  se ts  o u t  r e q u ir e m e n ts  fo r  th e  
c o n d u c t  o f  u t i l iz a t io n  r e v ie w  a c t iv i t ie s .  It  w o u ld  re q u ire  p la n s  to  s p e c i f y  c l i n i c a l  r e v ie w  c r ite r ia  d e v e lo p e d  
w i th  in p u t  f r o m  a p p ro p r ia te  p h y s ic ia n s  a n d  b a se d  o n  o u t c o m e s  o f  ca re  to  th e  e x te n t  fe a s ib le . T h e  

re q u ire m e n ts  o f  th e  s e c t io n  are  la rg e ly  c o n s is t e n t  w i th  cu r r e n t  p r a c t i c e  in  h e a lth  p la n s  tha t r e ly  o n  
u ti l iz a t io n  r e v ie w .  T h e r e fo r e ,  C B O  e s t im a te s  th is  p r o v is io n  w o u ld  in c re a s e  h e a lth  p la n  c o s ts  b y  le ss  th a n  

0 .05  p e r ce n t.

S e c t i o n  116—H e a l t h  C a r e  Q u a l i t y  A d v i s o r y  B o a r d .  T h i s  s e c t io n  w o u ld  e s ta b l is h  a n  a p p o in te d  h e a lth  
ca re  q u a lity  a d v is o r y  b o a rd  to  id e n t i fy ,  u p d a te , a n d  d is tr ib u te  q u a l i ty  m e a s u re s  f o r  h e a lth  p la n s ; a d v is e  th e  
S e c r e ta r y  o f  H H S  o n  th e  m in im u m  da ta  se t; a n d  a d v is e  th e  S e c r e ta r y  o n  s ta n d a rd iz e d  fo rm a ts  fo r  th is  
in fo rm a tio n . C B O  e s tim a te s  tha t th e  o p e ra t io n s  o f  th e  H e a th  C a r e  Q u a l i t y  B o a r d  w o u ld  c o s t  $ 15  m i l l io n  
o v e r  th e  2 0 0 0 -2 0 0 4  p e r io d , a s s u m in g  a p p ro p r ia t io n  o f  th e  n e c e s s a r y  a m o u n ts .

Patient Information
S u b t i t le  C  w o u ld  re q u ire  h ea lth  p la n s  to  p r o v id e  in fo r m a t io n  a b o u t  p o l i c ie s  g o v e r n in g  th e ir  o p e ra t io n s , as 

w e l l  as th e  q u a li ty -a s s u ra n ce  da ta  ca l le d  fo r  in  s u b t it le  B .  I t  a lso  r e q u ire s  h e a lth  p la n s  to  p r o te c t  th e  
c o n f id e n t ia l i ty  o f  in d iv id u a l ly  id e n t i f ia b le  in fo rm a tio n .  F in a l ly ,  it c a l ls  fo r  fe d e ra l g ra n ts  to  s ta tes  o r  
n o n p ro f i t  e n t i t ie s  f o r  n e w  h e a lth  in s u ra n ce  o m b u d s m e n ,  w h o s e  j o b  w o u ld  b e  to  a s s is t  c o n s u m e r s  in  th e ir  

in te r a c t io n s  w i t h  g r o u p  h e a lth  p la n s .

S e c t i o n  12 1 —P a t i e n t  I n f o r m a t io n .  T h e  s e c t io n  co n ta in s  a lo n g  lis t  o f  in fo r m a t io n  th a t p la n s  w o u ld  b e  

re q u ire d  to  p r o v id e  to  e n ro lle e s  a n n u a lly  o r  to  m a k e  a v a ila b le  u p o n  re q u e s t. M u c h  o f  th e  re q u ire d  
in fo rm a tio n  is  t y p i c a l l y  p r o v id e d  n o w  as p a rt o f  a p la n 's  h a n d b o o k  o r  c o u ld  e a s i ly  b e  in co rp o r a te d  in to  tha t 

d o cu m e n t .  A l t h o u g h  a  p la n 's  d o c u m e n ts  w o u ld  h a v e  to  b e  a m e n d e d  to  m e e t  th e  r e q u ir e m e n ts  o f  th is  

p r o v is io n ,  s u c h  d o c u m e n ts  a re  c o n t in u a l ly  u p d a te d  in  a n y  e v e n t .  T h e  p r o v is io n  o f  th is  in fo r m a t io n  as pa rt 
o f  th e  p la n  d o c u m e n t  w o u ld  n o t  a p p r e c ia b ly  ra ise  h e a lth  ca re  c o s ts .  A l t h o u g h  th e  r e q u ir e m e n t  th a t th e  p la n  
p r o v id e  in fo r m a t io n  o n  a ll p a r t ic ip a tin g  p r o v id e r s  ( f o r  e x a m p le , n a m e , a d d re s s , t e le p h o n e  n u m b e r , 
a v a ila b il ity ,  a n d  c r e d e n t ia ls )  m ig h t  re p re s e n t  a n e w  o p e ra t io n  fo r  m a n y  p la n s , th e  c o s t s  o f  th is  r e q u ire m e n t

s h o u ld  a ls o  b e  m o d e s t . ^

S e c t i o n  1 2 2 —P r o t e c t i o n  o f  P a t i e n t  C o n f i d e n t i a l i t y .  T h e  p r o v is io n  r e q u ir in g  p la n s  to  s a fe g u a rd  e n ro lle e  
in fo r m a t io n  m a y  im p o s e  a sm a ll a d d it io n a l c o s t  o n  th o s e  e m p lo y e e  h e a lth  p la n s  th a t  d o  n o t  h a v e  fo rm a l 

p o l i c ie s  o n  d a ta  c o n f id e n t ia l i ty ,  b u t  d is c u s s io n s  w i th  h e a lth  in s u ra n ce  a n d  m a n a g e d  ca re  p la n  e x e cu t iv e s  

in d ica te  th a t t h e  r e q u ir e m e n ts  o f  th is  p r o v is io n  a re  g e n e ra l p r a c t i c e  in  th e  in s u r a n c e  b u s in e s s  to d a y . 
M o r e o v e r ,  th e  H e a lth  In s u ra n ce  P o r ta b i l i ty  a n d  A c c o u n t a b i l i t y  A c t  o f  1 9 9 6  r e q u ir e s  th e  S e c r e ta r y  o f  H H S  
to  p r o m u lg a te  r e g u la t io n s  b y  F e b r u a r y  2 0 0 0 , p r o te c t in g  th e  c o n f id e n t ia l i t y  o f  c e r ta in  p a t ie n t  in fo rm a t io n  ( i f  

th e  C o n g r e s s  fa i ls  to  e n a c t  le g is la t io n  b y  A u g u s t  1 9 9 9 ). T h u s ,  th is  p r o v is io n  w o u l d  n o t  h a v e  a s ig n i f i c a n t  

e f f e c t  o n  p r e m iu m s .

S e c t i o n  1 2 3 —H e a l t h  I n s u r a n c e  O m b u d s m e n .  T h i s  s e c t io n  w o u ld  a u th o r iz e  th e  a p p ro p r ia t io n  o f  s u c h  
a m o u n ts  as a re  n e c e s s a r y  to  p r o v id e  g ra n ts  to  s ta tes  to  e s ta b lis h  a  h e a lth  in s u r a n c e  o m b u d s m a n  p ro g ra m .
T h e  o m b u d s m a n  w o u ld  b e  d ir e c te d  to  a s s is t  c o n s u m e r s  in  c h o o s in g  h e a lth  in s u r a n c e  co v e r a g e  a n d  to  h e lp  

d is s a t is f ie d  e n r o l le e s  w i th  a p p ea ls  a n d  g r ie v a n ce s .  I f  a  s ta te  d id  n o t  p r o v id e  a n  o m b u d s m a n ,  th e  S e c r e ta r y  
o f  H H S  w o u ld  p r o v id e  o n e . C B O  e s t im a te s  tha t o u t la y s  fo r  th e s e  g ra n ts  w o u ld  to ta l $55 m i l l i o n  d u r in g  th e  

2 0 0 0 -2 0 0 4  p e r io d .
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Grievance and Appeals Procedures
S u b t i t le  D  w o u ld  re q u ire  a ll g ro u p  h e a lth  p la n s  an d  h e a lth  in s u ra n ce  is su e rs  to  e s ta b lis h  a s y s te m  fo r  
h a n d lin g  e n ro lle e s ' g r ie v a n ce s ,  w h i c h  w o u ld  in c lu d e  a tw o - t ie r  p r o c e s s  fo r  r e v ie w in g  a p p e a ls  o f  p la n s ' 
d e c is io n s .  T h e  firs t  s ta g e  w o u ld  in v o lv e  a p p e a ls  to  p r o fe s s io n a ls  w i th in  th e  p la n . E n r o l l e e s  w h o  w e r e  n o t  
sa tis f ie d  w i th  th a t in te rn a l d e c is io n  c o u ld  th e n  a p p ea l c e r ta in  g r ie v a n ce s  to  an  e x te m a i  a p p ea ls  b o a rd .

C B O  e s tim a te s  tha t th e se  p r o v is io n s ,  w h i c h  are h ig h ly  in te rre la ted , w o u ld  j o i n t l y  ra is e  p r e m iu m s  b y  0.3 
p e r ce n t.  B e c a u s e  p la n s  c o u ld  re q u ire  e n r o l le e s  to  e x h a u s t  a ll in te rn a l a p p e a ls  b e fo r e  ta k in g  a g r ie v a n ce  to  
th e  e x te m a i r e v ie w  b o a rd , the  n u m b e r  a n d  ty p e  o f  c la im s  tha t th e  e x te m a i  r e v ie w  b o a rd  w o u ld  co n s id e r  

w o u ld  d e p e n d  o n  th e  s t r in g e n cy  o f  th e  in te rn a l a p p ea ls  p r o ce s s .  C o n v e r s e ly ,  h a v in g  a n  e x te m a i a p p ea ls  
p r o c e s s  w ith  b in d in g  a u th o r ity  o v e r  p la n s  w o u ld  a f f e c t  b o th  th e  n u m b e r  o f  in te rn a l a p p e a ls  a n d  th e  

l ik e l ih o o d  tha t th e  p la n  w o u ld  d e c id e  in  fa v o r  o f  th e  b e n e fic ia ry .

S e c t i o n  131—E s t a b l i s h m e n t  o f  G r i e v a n c e  P r o c e s s .  T h e  b i l l  w o u ld  re q u ir e  g r o u p  h e a lth  p la n s  a n d  h e a lth  
in su ra n ce  is su e rs  to  e s ta b lish  a s y s te m  to  p r o v id e  fo r  th e  p re se n ta tio n  a n d  r e s o lu t io n  o f  g r ie v a n ce s  b ro u g h t 

b y  e n ro lle e s  o r  th e ir  re p re se n ta tiv e s , in c lu d in g  th e ir  h e a lth  ca re  p r o v id e r s ,  r e g a r d in g  a n y  a s p e c t  o f  the  
p la n 's  s e r v ic e s .  P la n s  w o u ld  h a v e  to  p r o v id e  w r it te n  n o t i f i c a t io n  to  e n r o l le e s  o f  w h o m  to  c o n ta c t  in  tire 

e v e n t  o f  a g r ie v a n ce  o r  a p p ea l, e s ta b lis h  s y s te m s  to  r e co r d  an d  d o c u m e n t  a ll g r ie v a n c e s  a n d  a p p ea ls  a n d  
th e ir  s ta tus, d e v e lo p  a p r o c e s s  fo r  t im e ly  p r o c e s s in g  and  r e s o lu t io n  o f  g r ie v a n c e s  a n d  fo r  fo l lo w - u p  a c t io n s , 
an d  e n su re  tha t th e  c o n t in u o u s  q u a lity  im p r o v e m e n t  p ro g ra m  w o u ld  b e  in fo r m e d  o f  a n y  g r ie v a n ce s  re la tin g  

to  th e  q u a l i ty  o f  ca re .

S e c t i o n  132—I n t e r n a l  A p p e a ls  o f  A d v e r s e  D e t e r m in a t i o n s .  T h i s  s e c t io n  w o u ld  e s ta b lis h  an  e n ro lle e 's  
r ig h t  to a p p ea l a  w id e  ra n g e  o f  d e c i s io n s  b y  th e ir  h e a lth  p la n , in c lu d in g  d e n ia l,  r e d u c t io n ,  o r  fa ilu re  to 
p r o v id e  o r  p a y  fo r  a b e n e fit ;  fa ilu re  to  p r o v id e  e m e r g e n c y  co v e ra g e ,  c h o i c e  o f  p r o v id e r s ,  q u a lif ie d  

p ro v id e r s ,  a c c e s s  to  s p e c ia l t y  ca re , c o n t in u a t io n  o f  ca re  i f  a n  e n ro lle e 's  p r o v id e r  w a s  te rm in a te d , a c c e s s  to  

n e ce s s a ry  p r e s c r ip t io n  d ru g s , o r  c o v e r a g e  o f  c l in i c a l  tr ia ls ; a d v e rs e  u t i l iz a t io n  r e v ie w  d e c is io n s ;  an d  

a rb itra ry  in te r fe r e n ce  w i th  th e  p h y s i c ia n 's  d e c i s io n  o n  th e  m a n n e r  o r  s e t t in g  o f  ca re ,  w h e n  th e  ca re  w a s  

m e d i c a l ly  n e c e s s a r y  o r  ap p ro p ria te .

T h e  b i l l  w o u ld  re q u ire  in d iv id u a ls  c o n d u c t i n g  in te rn a l r e v ie w s  to  in c l u d e  c l i n i c a l  p e e rs  w h o  h a d  n o t  
p r e v io u s ly  b e e n  in v o lv e d  in  th e  d e c i s io n  u n d e r  app ea l. C l i n i c a l  p e e rs  w o u ld  b e  p h y s i c ia n s  o r  o th e r  h ea lth  
p r o fe s s io n a ls  w i t h  q u a li f ica t io n s  in  t h e  s p e c ia l t y  th a t t y p i c a l ly  m a n a g e d  th e  c o n d i t i o n  o r  tre a tm e n t in v o lv e d  
in  the  a p p ea l, b u t  o n ly  a p h y s i c ia n  w o u ld  b e  c o n s id e r e d  th e  c l in i c a l  p e e r  o f  a n o th e r  p h y s ic ia n .

G r o u p  h e a lth  p la n s  a n d  h e a lth  in s u r a n ce  is su e rs  w o u ld  fa c e  l im its  o n  t h e  t im e  fo r  r e s o lv in g  a n  appea l, 
w h i c h  w o u ld  v a r y  a c c o r d in g  to  th e  u r g e n c y  o f  th e  s itu a tio n . T h e y  w o u ld  h a v e  to  r e s o lv e  e x p e d ite d  a p p ea ls  

w ith in  72  h o u r s  o f  r e c e iv in g  th e m  a n d  a ll o th e r  a p p e a ls  w i th in  3 0  w o r k in g  d a y s .

C B O ' s  e s t im a te  a s su m e s  th a t a lth o u g h  m o s t  h ea lth  p la n s  h a v e  f u n c t io n in g  in te rn a l r e v ie w  s y s te m s , th e y  
w o u ld  e x p e r ie n c e  a n  in c re a s e  in  th e  ra te  o f  in te rn a l a p p e a ls  p e r  e n ro lle e ,  a s a  r e s u lt  o f  g re a te r  c o n s u m e r  
k n o w le d g e  o f  th e  a p p ea ls  p r o ce s s  a n d  th e  a v a ila b il ity  o f  e x te m a i r e v ie w .  A  r e c e n t  s tu d y  b y  th e  G e n e ra l 
A c c o u n t i n g  O f f i c e  s u g g e s ts  tha t d a ta  o n  in te rn a l a p p e a ls  ra tes  a re  h ig h ly  u n r e l ia b le  a n d  v a r y  w id e ly  a m o n g

H M O s . ^  T h e  ra n g e  o f  s e lf - r e p o r te d  a p p e a l ra tes w a s  0 .0 7  to  6 9 .4  p e r  1 ,0 0 0  e n r o l le e s ,  w i th  a  m e d ia n  o f  
3.5 . T h o s e  ra tes, h o w e v e r ,  in c lu d e d  a p p e a ls  fo r  th e  d e n ia l o f  e m e r g e n c y  s e r v i c e s ,  w h i c h  m ig h t  o c c u r  le ss  

fr e q u e n t ly  u n d e r  th e  b i l l  b e ca u s e  o f  t h e  " p ru d en t la y p e rso n "  p r o v is io n s .  C B O ’s  e s tim a te , th e re fo re , a s s u m e s  

a  cu r re n t  a v e ra g e  a p p ea l ra te , e x c lu d in g  a p p ea ls  r e la t in g  to  e m e r g e n c y  s e r v i c e s ,  o f  2 .5  p e r  th o u s a n d  

e n ro lle e s .

H e a lth  p la n s  a n d  h e a lth  in s u ra n ce  is su e rs  w ith  in te rn a l a p p e a ls  p r o c e s s e s  in  p la c e  w o u ld  s t i l l  in c u r  c o s t

o f 23 2/28/00 2:00



S. 6, Patients' Bill o f Rights Act o f!  999 http://www.cbo.gov/showdoc.cfin7indcx” I350&sequencc=0&from=5

in cre a se s  u n d e r  th e  b i l l  b e ca u s e  o f  h ig h e r  rates o f  a p p ea l a n d  h ig h e r  c o s ts  p e r  app ea l. B u t  a pp ea l ra tes and  
co s ts  w i l l  r is e  s o m e w h a t  e v e n  w i th o u t  th e  leg is la tio n . In c r e a s e s  w i l l  o c c u r  u n d e r  cu r r e n t  la w  i f  p ro p o s e d  
re g u la t io n s  a f f e c t in g  in te rn a l c la im s  p r o ce d u re s  fo r  E R I S A  h e a lth  p la n s  p r o p o s e d  b y  D e p a r tm e n t  o f  L a b o r

( D o L )  are a d o p t e d . ^  T h e  re g u la t io n s  w i l l  req u ire  E R I S A  p la n s  to  p r o v id e  e n ro lle e s  w h o s e  c la im s  are 
d e n ie d  w ith  in fo r m a t io n  o n  th e ir  a p p e a l r ig h ts  a nd  w i l l  re q u ire  p la n s  to  m e e t  t ig h te r  t im e fra m e s  b o th  fo r  
the  in itia l r e v ie w  o f  c la im s  a n d  fo r  s u b s e q u e n t  a p p ea ls.

N o n e th e le s s ,  C B O  a s s u m e s  tha t the  e n a c tm e n t  o f  th is  b i l l  w o u ld  ra ise  in te rn a l a p p e a ls  ra tes a m o n g  E R I S A  
p la n s , as w e l l  as a m o n g  th e  n o n - E R I S A  p la n s  tha t w o u ld  b e  re q u ire d  to  c o m p ly .  B e c a u s e  o f  th e  p r o v is io n s  
fo r  e x te m a i r e v ie w  o f  d e n ie d  a p p e a ls  a n d  the p e n a ltie s  fo r  h e a lth  p la n s  tha t d id  n o t  c o m p ly  w ith  th e  
le g is la tio n , th e  b i l l  w o u ld  p r o v id e  m u c h  s tron g e r  in c e n t iv e s  fo r  in te rn a l a p p e a ls  th a n  th e  D o L  re g u la t io n s  

a lone .

C o s t s  p e r  a p p e a l w o u ld  a lso  r is e  fo r  E R I S A  and  n o n - E R I S A  p la n s  as a re s u lt  o f  th e  le g is la tio n . F a c to r s  

c o n tr ib u t in g  to  h ig h e r  c o s ts  in c lu d e :

• T h e  r e q u ir e m e n t  fo r  r e v ie w  b y  a c l in i c a l  peer, w h i c h  w i l l  re su lt  in  h ig h e r  p r o fe s s io n a l c o s ts  fo r  

in te rn a l a p p e a ls  a n d

• H ig h e r  ra te s  o f  a p p e a ls  b e in g  o v e r tu rn e d  in  fa v o r  o f  e n ro lle e s , r e f le c t in g  p la n s ' d e s ire  to  a v o id  

e x te m a i r e v ie w .

P la n s  w o u ld  a t te m p t  to  r e d u c e  th e  c o s t  o f  a pp ea ls  b y  a p p ly in g  le ss  s tr in g e n t  u t i l iz a t io n  r e v ie w  s ta n d a rd s  to  

a p p ea la b le  d e c i s io n s ,  p r o v id e d  tha t s u c h  re sp o n se s  w o u ld  lo w e r  th e ir  o v e r a ll  e x p e c te d  co s ts .

C o s t  in c re a s e s  w o u ld  b e  la rg e r  fo r  th e  sm a ll m in o r i ty  o f  h e a lth  p la n s  a n d  is su e rs  th a t d o  n o t  c u r r e n t ly  h a v e  

s y s te m s  fo r  in te rn a l r e v ie w  o f  g r ie v a n ce s  in  p la ce . T h e y  w o u ld  e x p e r ie n c e  a s ig n i f i c a n t  in c re a s e  in  

a d m in is tra t iv e  c o s t s  as w e l l  as th e  c o s t s  a s so c ia te d  w i t h  o v e r tu rn e d  d e c is io n s  re s u lt in g  f r o m  app ea ls.

S e c t i o n  1 3 3 —E x t e r n a l  A p p e a l s  o f  A d v e r s e  D e t e r m in a t i o n s .  T h i s  s e c t io n  w o u ld  re q u ire  a ll h e a lth  p la n s  

an d  h ea lth  in s u r a n c e  is su e rs  to  e s ta b lish  a p r o ce s s  w h e r e b y  e n ro lle e s  c o u ld  a p p ea l p la n s ' d e c is io n s  to  a n  
e x te m a i r e v ie w  o rg a n iz a t io n ,  w h i c h  w o u ld  p r o v id e  a de  n o v o  " d e te rm in a tion  o f  th e  m e r its  o f  th e  cla ii... 
D e c i s io n s  in  a n y  o f  th e  in te rn a l a p p ea l ca te g o r ie s  w o u ld  b e  e l ig ib le  fo r  fu r th e r  a p p e a l i f  th e  c o s ts  at is su e  
e x c e e d e d  a  s ig n i f i c a n t  th r e sh o ld , o r  i f  th e  pa tien t's  l i f e  o r  h e a lth  w o u ld  b e  je o p a rd iz e d .  T h e  p la n  o r  is su e r  
c o u ld  re q u ire  th e  a p p e lla n t  to  e x h a u s t  th e  in te rna l a p p e a ls  p r o c e s s  fir s t  b e fo r e  ta k in g  a c la im  to  e x te m a i 
r e v ie w . B u t  e n r o l le e s  c o u ld  ta k e  a  c la im  d ir e c t ly  to  e x te m a i  r e v ie w  i f  th e  p la n  fa ile d  to  c o m p ly  w i th  th e  

d e a d lin e s  f o r  in te r n a l a p p e a ls  in  th e  la w . T h e  d e c i s io n  o f  th e  e x te m a i r e v ie w  o rg a n iz a t io n  w o u ld  b e  b in d in g  

o n  th e  p la n  o r  i s s u e r  b u t  w o u ld  n o t  a f f e c t  the  e n ro lle e 's  r ig h t  to  s e e k  ju d i c i a l  r e m e d ie s  in  th e  co u r ts .  

D e c i s io n s  w o u ld  h a v e  to  b e  m a d e  w i th in  60  d a y s  o f  f i l in g  n o t i c e  o f  a p p ea l o r  7 2  h o u rs  in  th e  c a s e  o f  

e x p e d ite d  a p p e a ls .

P la n s  and  is s u e r s  w o u ld  h a v e  to  c o n t r a c t  w ith  q u a l i f ie d  e x te m a i a p p ea ls  e n tit ie s . S ta te s  c o u ld  d e s ig n a te  
s u c h  e n tit ie s  f o r  h e a lth  in s u ra n ce  is su e rs  an d  the  a p p ro p r ia te  S e c r e ta r y  fo r  g ro u p  h e a lth  p la n s . E x t e m a i  
r e v ie w  o r g a n iz a t io n s  w o u ld  h a v e  to  m e e t  c e r t i f i c a t io n  a n d  r e c e r t i f i c a t io n  re q u ire m e n ts  im p o s e d  b y  th e  
sta tes o r  th e  S e c r e ta r y  o f  L a b o r .  B u t  i f  a s ta te  d id  n o t  e s ta b lish  an  a d e q u a te  c e r t i f i c a t io n  a n d  r e c e r t i f i c a t io n  

p ro ce s s ,  th e  S e c r e ta r y  o f  H e a lth  a n d  H u m a n  S e r v i c e s  w o u ld  fu l f i l  tha t fu n c t io n .

A l th o u g h  a b o u t  h a l f  o f  th e  s ta tes  a lre a d y  req u ire  e x te m a i  a p p e a ls  p r o ce s s e s ,  f e w  c la im s  a re  a p p ea led . 

V a r io u s  fa c to r s  a p p e a r  to  h a v e  co n tr ib u te d  to  tha t o u t c o m e ,  in c lu d in g :

• L a c k  o f  a w a r e n e s s  b y  e n ro lle e s  o f  th e ir  e x te rn a l a p p ea l r ig h ts  b e ca u s e  p ro g ra m s  are  n e w  o r  n o t
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w id e ly  p r o m o te d ;

• C o v e r a g e  o f  ce r ta in  fu n c t io n s  o n ly ,  s u c h  as e x p e r im e n ta l  p r o ce d u re s ;

• U n c e r ta in ty  a b o u t w h e th e r  the  sta te 's  re q u ire m e n ts  are p r e e m p te d  b y  E R I S A ;  an d

• S e n t in e l  e f f e c t s  o f  h a v in g  an  e x te m a i r e v ie w  p ro g ra m , w h i c h  ca u se s  p la n s  to  m o d i f y  th e ir  in te rn a l 

r e v ie w  p r o ce d u re s .

F lo r id a  is  o n e  o f  th e  fe w  s ta tes  tha t a p p ea rs  to  h a v e  a p r o g ra m  tha t is fu n c t io n in g  a t m u c h  m o r e  th a n  a 
m in im a l le v e l.  A n d  e v e n  F lo r id a 's  ra te  o f  e x te m a i a p p e a ls , a b o u t  1 p e r  10 ,000  e n ro lle e s ,  is  o n ly  a b o u t

o n e - te n th  o f  th e  e x te m a i a p p ea ls  ra te  in  th e  M e d ic a r e  p r o g r a m . ^  T h e  M e d ic a r e  ra te , h o w e v e r ,  is  h ig h e r  
th a n  w o u ld  b e  e x p e c te d  u n d e r  th e  b ill b e ca u s e  e v e r y  fo r m  o f  d e n ia l  in  M e d ic a r e  is s u b je c t  to a p p ea l, a n d  a ll 
a p p ea ls  th a t p la n s  d e n y  are a u to m a t ica l ly  re fe r re d  to  e x te m a i r e v ie w .

F o r  the  p u rp o s e s  o f  th is  e s tim a te , C B O  a s s u m e d  tha t th e  le g is la t io n  w o u ld  s ig n i f i c a n t ly  in cre a s e  e x te m a i 
a p p ea ls  ra tes, e v e n  in  th o s e  sta tes tha t n o m in a l ly  h a v e  e x te m a i r e v ie w  re q u ire m e n ts .  M o r e o v e r ,  th o s e  ra tes 
w o u ld  r is e  o v e r  t im e  as e n ro lle e s  b e ca m e  m o r e  a w a re  o f  th e ir  r ig h ts  to  s u c h  r e v ie w s .  N o n e th e le s s ,  e x te m a i 
r e v ie w  ra tes w o u ld  re m a in  re la t iv e ly  lo w  w h e n  c o m p a r e d  to  in te rn a l a p p ea ls  ra te s  ( w h i c h  p la n s  w o u ld  b e  
m o r e  l ik e ly  to  r e s o lv e  in  fa v o r  o f  the  e n ro lle e  i f  an  e x te m a i r e v ie w  o p t io n  w a s  a v a ila b le ).  S p e c i f i c a l ly ,
C B O  e s t im a te d  th a t e x te m a i a p p ea ls  ra tes  w o u ld  r is e  to  a b o u t 4 p e r  10,000 e n r o l le e s  a fte r  5 yea rs .

Protecting the Doctor-Patient Relationship
S u b t i t le  E  c o n ta in s  fo u r  p r o v is io n s  g o v e r n in g  p la n s ' c o n t r a c t s  w ith  p ro v id e rs .

S e c t i o n  1 4 1 - P r o h i b i t i o n  o f  I n t e r f e r e n c e .  T h i s  s e c t io n ,  an  a n ti-g a g -ru le  p r o v is io n ,  w o u ld  v o id  a n y  
p r o v is io n  o f  a c o n t r a c t  tha t lim ite d  a p r o v id e r 's  f r e e d o m  to  d is cu s s  o r  c o m m u n i c a t e  w i t h  a p a tie n t  a b o u t 
a s p e c ts  o f  h is  o r  h e r  ca re . S e v e ra l  s tu d ie s  h a v e  s h o w n  tha t f e w  p la n s  im p o s e  s u c h  r e s t r i c t io n s  to d a y . F o r  

th o s e  tha t d o , th e ir  c o s ts  a s so c ia te d  w i t h  th is  p r o v is io n  w o u ld  b e  m in im a l.

S e c t i o n  1 4 2 - P r o h i b i t i o n  o f  I m p r o p e r  I n c e n t i v e  A r r a n g e m e n t s .  T h i s  s e c t io n  w o u ld  p r o h ib i t  p r o v is io n s  
in  c o n tr a c ts  b e tw e e n  h e a lth  p la n s  an d  p r o v id e r s  th a t t ra n s fe rre d  l ia b il i ty  fo r  d e c i s io n s  o f  th e  p la n  to  th e  

p r o v id e r  o r  r e w a rd e d  th e  p r o v id e r  fo r  d e c is io n s  r e g a rd in g  s p e c i f i c  p a tien ts . A l t h o u g h  h e a lth  p la n s  m ig h t  

s e e k  to  r e d u c e  th e ir  o w n  p o te n t ia l l ia b i l i ty  fo r  m e d i c a l  n e g l ig e n c e  u n d e r  th e  b i l l  b y  tra n s fe r r in g  tha t 
l ia b il i ty  to  p r o v id e r s ,  th e ir  c o s ts  w o u ld  n o t  b e  a f f e c t e d  b e ca u s e  t h e y  w o u ld  h a v e  to  p a y  m o r e  to  p ro v id e r s  

to  c o v e r  th e  t ra n s fe r re d  c o s ts  o f  l ia b il ity . T h e  p r o h ib i t io n  o f  p h y s i c ia n  in c e n t iv e  p la n s  th a t f in a n c ia l ly  
r e w a rd  o r  p e n a l iz e  p h y s i c ia n s  fo r  d e c i s io n s  in v o l v in g  s p e c i f i c  p a tie n ts  w o u ld , f o l l o w  g u id e l in e s  
p r o m u lg a te d  fo r  M e d ic a r e  H M O s .  T h o s e  g u id e l in e s  r e q u ir e  p h y s i c ia n s  w h o  ta k e  s u b s ta n tia l f in a n c ia l  r isk s  

to  h a v e  s to p - Io s s  in s u ra n ce  c o v e r in g  th e  r isk  o f  h ig h - c o s t  p a tien ts . T h e  s e c t io n  w o u ld  h a v e  a s m a ll im p a c t  

o n  p r e m iu m s  o v e ra ll.

S e c t i o n  1 4 3 —P a r t i c i p a t i o n  o f  H e a l t h  C a r e  P r o f e s s io n a ls  a n d  S e c t i o n  144—P r o t e c t i o n  f o r  P a t ie n t  

A d v o c a c y .  T h e s e  s e c t io n s  w o u ld  e s ta b lis h  p r o te c t io n s  fo r  p r o v id e r s  tha t g e n e ra l ly  d o  n o t  e x is t  in  h ea lth  
p la n s  to d a y . S e c t i o n  143 w o u ld  s p e c i f y  d u e  p r o c e s s  s ta n d a rd s  fo r  s e le c t iv e  c o n t r a c t in g  b e tw e e n  p la n s  an d  

h ea lth  ca re  p r o fe s s io n a ls .  S e c t i o n  144  w o u ld  p r o te c t  p r o v id e r s  (a n d  e n r o l le e s )  f r o m  re ta lia tio n  fo r  
p a r t ic ip a t in g  in  th e  a p p ea ls  an d  g r ie v a n ce  p r o c e s s  o r  fo r  d is c lo s in g  in fo rm a tio n  o n  th e  q u a l i ty  o f  ca r e  to  a 
p la n  o r  r e g u la to r y  a g e n cy .  U n d e r  t i t le  I I I ,  p h y s i c ia n s  a n d  o th e r  p r o fe s s io n a ls  c o u l d  a p p e a l a d v e rs e  
co n tr a c tu a l  d e c i s io n s  b y  E R I S A  h e a lth  p la n s  to  th e  S e c r e ta r y  o f  L a b o r  o n  th e  b a s is  o f  th is  p r o v is io n .  T i t l e  
I I I  a ls o  w o u ld  p r o h ib i t  re ta lia tio n  a g a in s t p r o fe s s io n a ls  b y  in s t itu t io n a l h e a lth  c a r e  p r o v id e r s .
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A lth o u g h  th ese  p r o te c t io n s  w o u ld  b e  la rg e ly  p ro ce d u ra l ( f o r  e x a m p le , r e q u ir in g  w r i t t e n  ru le s  o n  
p a r tic ip a tio n  b u t  n o t  d ic ta t in g  th e  c o n te n t  o f  th o se  ru le s ),  th e y  w o u ld  re q u ire  p la n s  to  e s ta b lis h  re g u la to ry  
c o m p l ia n c e  o p e ra t io n s  fo r  th e ir  c o n tr a c tu a l  in te ra c tio n s  w i th  p r o v id e r s .  P la n s  w o u ld  n o t  o n ly  n e e d  to 
e s ta b lish  c o m p l ia n c e  w ith  s e c t io n s  113, 143, and  144, b u t  th e y  w o u ld  a lso  h a v e  to  d e fe n d  a g a in s t th e  threat 
o f  appea l th ro u g h  ca r e fu l  d o cu m e n ta t io n  o f  all c o n tr a c t  a c t io n s . T h u s ,  a lth o u g h  th e s e  s e c t io n s  fa ll w e ll  
sh o r t o f  c o n s t i tu t in g  a n y -w il l in g -p r o v id e r  p r o v is io n s , th e y  w o u ld  e n ta il s o m e  a d m in is t r a t iv e  co s ts .

T h e  p r o v is io n s  w o u ld  fa ll m o s t  h e a v i ly  o n  m a n a g e d  ca re  p la n s  w i th  b ro a d e r  n e tw o r k s ,  s u c h  as p re fe rre d  
p ro v id e r  o rg a n iz a t io n s  an d  in d e p e n d e n t  p r a c t ic e  a s so c ia t io n s , w h i c h  d o  n o t  t y p i c a l l y  h a v e  e x c lu s iv e  
a rra n g em en ts  w i th  p h y s ic ia n s  an d  h o sp ita ls . C B O  e s tim a te s  tha t th e  in c r e m e n ta l  c o s t s  o f  th e s e  p r o v is io n s  

w o u ld  b e  0.2  p e r ce n t  o f  p re m iu m s .

Promoting Good Medical Practice
S u b t it le  F  co n ta in s  a  s p e c i f i c  b e n e fit  m a n d a te  a n d  a  m o r e  g e n e ra l p r o v is io n  p r o h ib i t in g  a rb itra ry  

in te r fe re n ce  w ith  m e d ic a l  p ra c t ic e s .  T h e  b e n e f it  m a n d a te  re la te s  to  tre a tm e n t o f  b re a s t c a n ce r .

S e c t i o n  151—P r o m o t i n g  G o o d  M e d i c a l  P r a c t i c e .  T h i s  s e c t io n  w o u ld  p r o h ib it  p la n s  f r o m  a rb itra r ily  
in te r fe r in g  w ith  o r  a rb itra r ily  a lte r in g  th e  m a n n e r  o r  s e tt in g  o f  ca r e  w h e n  tha t ca re  is  m e d i c a l l y  n e ce s s a ry  o r  
a p p ropria te . M a n n e r  o r  se tt in g  w o u ld  b e  d e fin e d  as th e  lo ca t io n  o f  tre a tm e n t a n d  th e  d u r a t io n  o f  s e r v ic e  b u t  
w o u ld  e x c lu d e  d e c is io n s  o n  the  p la n 's  c o v e r a g e  o f  p a r t icu la r  s e r v i c e s  o r  tre a tm e n ts . T h e  s e c t io n  d e fin e s  
m e d ic a l ly  n e ce s s a ry  o r  a p p ro p ria te  ca re  as ca re  tha t is  " co n s is te n t  w i th  g e n e ra l ly  a c c e p te d  p r in c ip le s  o f  
p ro fe s s io n a l m e d ic a l  p ra c tice ."  G r ie v a n c e s  re g a rd in g  th e  p la n 's  c o n fo r m a n c e  w i t h  th is  s e c t io n  c o u ld  b e  
a p p ea led  u n d e r  s u b t i t le  D .  M e m b e r s  o f  E R I S A  p la n s  c o u ld  a lso  s u e  in  fe d e ra l c o u r t  to  s e e k  r e m e d ie s  u n d e r  

th is  p ro v is io n .

T h i s  s e c t io n  c o u ld  a f f e c t  p la n s  in  tw o  w a y s . F ir s t ,  it w o u ld  in c r e a s e  th e  e x p e c te d  c o s t s  o f  u t i l iz a t io n  r e v ie w  
and  re d u ce  th e  p o te n t ia l sa v in g s  fr o m  s u c h  a c t iv it ie s .  S e c o n d ,  it c o u ld  r e s t r ic t  p la n s ' a b i l i ty  to  u s e  m o re  

in d ire c t  m e th o d s  o f  i n f lu e n c in g  u t i l iz a t io n , s u c h  as f in a n c ia l  in c e n t iv e s  fo r  e d u c a t io n  o f  p r o v id e r s .

T h e  s e c t io n  w o u ld  e s ta b lish  the  r ig h t to  app ea l p lan s ' u t i l iz a t io n  r e v ie w  d e c i s io n s  a b o u t  th e  a p p ro p r ia te n e ss  
o f  in pa tien t, o u tp a t ie n t  o r  h o m e  ca re  fo r  p r o ce d u re s  o r  tre a tm e n ts , m o n i to r in g  o f  h ig h  r is k  p a tie n ts , and  
a d m in is tra tio n  o f  m e d ica t io n s ,  as w e l l  as a ll d e c is io n s  a b o u t  le n g th s  o f  in p a t ie n t  s ta y s . A n y  d e c is io n s  

reg a rd in g  th o s e  ca te g o r ie s  o f  ca re  w o u ld  b e  s u b je c t  to  th e  p r o v is io n 's  d e f in i t io n  o f  m e d ic a l  n e ce s s ity .

B e c a u s e  th e  p r o v is io n  w o u ld  p u t  th e  b u rd e n  o n  th e  p la n  to  p r o v e  tha t a  g iv e n  p r a c t i c e  w a s  n o t  " co n s ii ten t 

w ith  g e n e ra lly  a c c e p te d  p r in c ip le s  o f  p ro fe s s io n a l m e d ic a l  p r a c t i c e "  a n y  a p p e a l w o u ld  re q u ir e  th e  p la n  to  
d e v e lo p  su b s ta n tia l e v id e n c e  that th e  p h y s ic ia n 's  d e c i s io n  w a s  u n re a so n a b le . T h i s  p r o v i s io n  w o u ld  in c re a s e  
the  v o lu m e  o f  in te rn a l a nd  e x te m a i a p p e a ls  a b o v e  a n d  b e y o n d  th e  v o lu m e  e x p e c te d  f r o m  o th e r  p r o v is io n s .  
N o t  o n ly  w o u ld  th e  p r o v is io n  p r o v id e  a d d itio n a l in c e n t iv e s  to  a p p ea l d e c i s io n s  b y  p la n s , b u t  it w o u ld  

p ro b a b ly  a lso  lea d  to  a h ig h e r  ra te  o f  re v e rsa l o n  app ea l. A l t h o u g h  th e  e x te m a i a p p e a ls  b o d ie s  m ig h t  
e v e n tu a lly  se ttle  o n  u n i fo r m  an d  e a s ily  in te rp re te d  s ta n d a rd s  o f  m e d ic a l  n e c e s s i t y ,  th e  v a r ia b i l i ty  o f  
m e d ica l  p r a c t i c e  s ty le s  a cro s s  th e  c o u n t r y  w o u ld  e n su re  c o n t in u in g  c h a l le n g e s  to  d e c i s io n s  b y  p la n s  o v e r  

the  10 -year e s t im a t in g  p e r io d .

O n e  w a y  fo r  p la n s  to  a v o id  a p p ea ls  u n d e r  th is  p r o v is io n  w o u ld  b e  to  r e d u c e  th e  f r e q u e n c y  w i th  w h i c h  th e y  
ch a lle n g e d  p h y s ic ia n s ' d e c is io n s .  C B O  to o k  a c c o u n t  o f  the  l ik e l ih o o d  tha t p la n s  w o u ld  a d o p t  d e fe n s iv e  
u t iliz a t io n  r e v ie w  p r a c t i c e s  w h e n  th e  c o s t s  o f  s u c h  ch a n g e s  to  th e  p la n  w e r e  lo w e r  th a n  th e  e x p e c te d  c o s ts  
o f  the  in te rn a l a n d  e x te m a i r e v ie w  a c t io n s  re q u ire d  to  d e fe n d  th e  U R  p o l i c ie s .  T h e  b u rd e n  o f  th is  p r o v is io n  
w o u ld  fa ll m o r e  h e a v i ly  o n  th o s e  h e a lth  p la n s  w ith  b ro a d e r  n e tw o r k s  w h i c h  r e ly  o n  u t i l iz a t io n  r e v ie w  to  
in f lu e n ce  p a tte rn s  o f  ca re . T r a d it io n a l  in d e m n ity  p la n s  w i th  u t i l iz a t io n  r e v ie w  c o m p o n e n t s ,  p re fe rre d
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p r o v id e r  o rg a n iz a t io n s , an d  n o n - ca p ita te d  in d e p e n d e n t p r a c t i c e  a s s o c ia t io n - m o d e l  H M O s  w o u ld  fa ce  m o r e  
a p p ea ls  th a n  w o u ld  g r o u p -  o r  s ta f f -m o d e l  h ea lth  m a in te n a n ce  o rg a n iz a t io n s . C B O  e s tim a te s  tha t th e  h ig h e r  
v o lu m e  o f  in te rn a l a n d  e x te m a i a p p e a ls  a n d  the  h ig h e r  p r o b a b il i ty  o f  d e c i s io n s  u n fa v o ra b le  to  p la n s  w o u ld  

ra ise  p r e m iu m s  b y  0 .8  p e r c e n t  o v e ra ll.

S e c t i o n  1 5 2 - S t a n d a r d s  f o r  B r e a s t  C a n c e r  T r e a t m e n t .  S e c t i o n  152 w o u ld  p r o h ib i t  h e a lth  p la n s  f r o m  
l im it in g  h o s p ita l le n g th s  o f  s ta y  fo r  m a s te c to m ie s  to  less th a n  4 8  h o u r s  a n d  fo r  ly m p h  n o d e  d is s e c t io n s  fo r  
b rea s t c a n c e r  to  le s s  tha n  24  h o u rs . T h e  p r o v id e r  w o u ld  n o t  h a v e  to  o b ta in  p r io r  a u th o r iz a t io n  fo r  a n y  
le n g th  o f  s ta y  fo r  th o s e  c o n d it io n s .  C B O  e s tim a te d  tha t th e se  tw o  p r o v is io n s  w o u ld  a d d  le ss  th a n  0 .05  

p e r c e n t  to  h e a lth  p la n  p r e m iu m s .

Changes to the Employee Retirement Income Security Act
T i t l e  I II  o f  th e  b i l l  w o u ld  a p p ly  th e  p a t ie n t  p r o te c t io n  s ta n d a rd s  o f  t it le  I to  g r o u p  h e a lth  p la n s  an d  g r o u p  
h e a lth  in su ra n ce  c o v e r a g e  u n d e r  E R I S A .  T h e  e s tim a te d  c o s ts  o f  th e se  s ta n d a rd s  w e r e  d is cu s s e d  a b o v e .  I n  
a d d itio n , t it le  I I I  w o u ld  im p o s e  a d d it io n a l re g u la to ry  c o s ts  o n  th e  D e p a r tm e n t  o f  L a b o r  a n d  w o u ld  a lte r  th e  

leg a l l ia b il ity  o f  h e a lth  in s u ra n ce  p la n s  u n d e r  E R I S A .

E n f o r c e m e n t  b y  t h e  D e p a r t m e n t  o f  L a b o r .  S e c t io n  301 w o u ld  p e r m it  a n y  h e a lth  ca re  p r o fe s s io n a l  w h o  
h a s  b e e n  d is c r im in a te d  a g a in st o r  re ta lia ted  ag a in st to  f i le  a c o m p la in t  w ith  th e  S e c r e ta r y  o f  L a b o r .  T h e  
S e c r e ta r y  w o u ld  b e  re q u ire d  to  in v e s t ig a te  th e se  co m p la in ts  to  d e te r m in e  i f  a v io la t io n  had  o c c u r r e d .  I f  a 
v io la t io n  o c c u r r e d ,  th e  S e c r e ta r y  w o u ld  issu e  an  o rd e r  to  e n su re  th a t th e  h e a lth  p r o fe s s io n a l  d id  n o t  s u f fe r  
a n y  lo ss  o f  p o s i t io n ,  p a y  o r  b e n e f i ts  f r o m  the  p lan . C o s t s  a s s o c ia te d  w i th  th is  e n fo r c e m e n t  in c lu d e  th e  
e x p e n s e s  a s s o c ia te d  w i th  t ra ck in g  a n d  in v e s t ig a tin g  co m p la in ts  b y  p r o v id e r s .  C B O  e s tim a te s  tha t th e s e  

c o s t s  w o u ld  to ta l S I  9 0  m i l l io n  o v e r  th e  2 0 0 0 -2 0 0 4  p e r io d , a s s u m in g  a p p ro p r ia t io n  o f  th e  n e c e s s a r y  

a m o u n ts .

L e g a l  L i a b i l i t y  f o r  E R I S A  P la n s .  A s  a re su lt  o f  E R I S A ,  e n r o l le e s  in  e m p lo y e r - s p o n s o r e d  h e a lth  p la n s  are 

g e n e ra lly  u n a b le  to  s e e k  leg a l r e m e d ie s  u n d e r  s ta te  la w  fo r  d a m a g e s  re s u lt in g  fr o m  th e  a c t io n s  o r  d e c i s io n s  
o f  th e ir  h e a lth  p la n s . T h e y  m a y  s e e k  re d re ss  o n ly  in  fed e ra l c o u r t  u n d e r  th e  p r o v is io n s  o f  E R I S A ,  w h i c h  
l im its  a n y  d a m a g e s  to  th e  c o s t  o f  th e  p la n  b e n e fits  u n d e r  d is p u te  an d , in  s o m e  ca se s , a tto rn e y s ' fe e s  a n d  
c o u r t  co s ts . In  r e c e n t  y ea rs , E R I S A  ca s e  la w  has e v o lv e d ,  w itfr  s o m e  fe d e ra l c o u r t s  ru l in g  th a t e n ro lle e s  ca n  

s u e  th e ir  p la n s  in  s ta te  c o u r t s  fo r  v i c a r io u s  l ia b il ity  fo r  th e  m e d i c a l  n e g l ig e n c e  o f  th e  p la n 's  p r o v id e r s .  B u t  

d is p u te s  o v e r  b e n e f i ts  an d  a d m in is tr a t io n  h a ve  la rg e ly  b e e n  p r e e m p te d  b y  E R I S A .

T h e  b i l l  w o u ld  a m e n d  E R I S A  to  a l lo w  e n ro lle e s  in  e m p lo y e r - s p o n s o r e d  p la n s  ( o r  t h e ir  e s ta te s ),  u n d e r  
ce r ta in  c i r c u m s ta n c e s ,  to  s u e  th e ir  h e a lth  p la n s  u n d e r  s ta te  la w  fo r  d a m a g e s  re s u lt in g  f r o m  p e r so n a l in ju r y  

o r  w r o n g fu l  d ea th . S p e c i f i c a l l y ,  e n ro l le e s  c o u ld  s u e  a p e r s o n  i f  p e r so n a l in ju r y  o r  w r o n g fu l  d e a th  re s u lte d  
f r o m  tha t p e r so n 's  p r o v is io n  o f  in s u ra n ce ,  a d m in is tra tiv e , o r  m e d i c a l  s e r v i c e s  to  o r  fo r  a g r o u p  h e a lth  p la n , 
o r  a ro se  o u t  o f  th e ir  a r ra n g e m e n t fo r  th e  p r o v is io n  o f  in s u ra n ce ,  a d m in is tr a t iv e ,  o r  m e d ic a l  s e r v i c e s  b y  

o th e rs . T h e  b i l l  w o u ld  p r o te c t  e m p lo y e r s  and  o th e r  p la n  s p o n s o r s  f r o m  s u its  a s  lo n g  as th e  a c t io n  th a t le d  to  
th e  su it  d id  n o t  r e f le c t  th e  e x e r c is e  o f  d is c r e t io n a ry  a u th o r ity  b y  th e  e m p lo y e r  o r  s p o n so r . T h e  c o s t  o f  th is  
p r o v is io n  d e p e n d s  o n  a s s u m p t io n s  fo r  w h i c h  th e  s u p p o r t in g  d a ta  are  e x t r e m e ly  l im ite d  o r  n o n e x is te n t .

C B O  th e re fo re  c o n s u l t e d  w i th  m a n y  e x p e r ts  n a t io n w id e  o n  tire l ik e ly  o u t c o m e s  o f  th is  p r o v is io n  and  

r e c e iv e d  a b ro a d  ra n g e  o f  o p in io n s .

S o m e  e x p e r ts  b e l ie v e  tha t e n d in g  th e  E R I S A  p r e e m p t io n  fo r  h e a lth  p la n  l ia b i l i ty  w o u ld  in c r e a s e  c o s t s  o n ly  
s l ig h tly .  T h e y  m a in ta in  tha t th e  b i l l  w o u ld  d o  lit tle  m o r e  th a n  s p e e d  u p  tre n d s  tha t a re  a lre a d y  u n d e r w a y  in  
th e  c o u r ts  o f  h o ld in g  E R I S A  p la n s  a c c o u n ta b le  fo r  th e  m e d i c a l  n e g l ig e n c e  o f  th e ir  p r o v id e r s  a n d  tre a tin g  
a d v e rs e  o u t c o m e s  re s u lt in g  f r o m  d e c is io n s  o n  m e d ic a l  n e c e s s i t y  b y  h e a lth  p la n s  as m e d ic a l  n e g l ig e n ce .  
H e a lth  p la n s  c o u l d  l im it  th e ir  l ia b i l i ty  fo r  d e c is io n s  o n  m e d i c a l  n e c e s s i t y  b y  in c lu d in g  m o r e  e x p l i c i t
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co v e ra g e  s ta te m e n ts  in  th e ir  c o n t r a c t s  a n d  b y  u s in g  b in d in g  a rb itra t io n  o r  o th e r  a lte rn a tiv e  d is p u te  
re so lu t io n  te c h n iq u e s .  M o r e o v e r ,  th e  e x te m a i r e v ie w  r e q u ir e m e n ts  in  th e  b i l l  w o u ld  l im it  th e  n u m b e r  o f  
ca s e s  that w o u ld  b e  lit ig a te d , a n d  th e  ca p s  o n  tort l ia b il i ty  tha t e x is t  in  m o r e  th a n  h a l f  o f  th e  s ta tes  w o u ld  
lim it  the  s iz e  o f  a w a rd s . T h e s e  e x p e r ts  a lso  a rg u e  tha t th e  e x p e r ie n c e  o f  s ta te  a n d  lo ca l  g o v e r n m e n t  h ea lth  
p la n s  and  a m o n g  p la n s  in  th e  in d iv id u a l  in su ra n ce  m a rk e t, a ll o f  w h i c h  are  e x e m p t  f r o m  E R I S A  and  
p o te n tia lly  s u b je c t  to  l i t ig a tio n , s u g g e s ts  tha t l i t ig a tio n  o v e r  is s u e s  r e la t in g  to  d e n ia l o f  c o v e r a g e  is l ik e ly  to  
b e  sm a ll.

O th e rs  b e l ie v e  tha t e n d in g  th e  E R I S A  p r e e m p tio n  w o u ld  fu n d a m e n ta l ly  c h a n g e  th e  e n v ir o n m e n t  in  w h i c h  
p r iv a te  e m p lo y e r - s p o n s o r e d  p la n s  o p e ra te  a n d  in cre a s e  th e ir  c o s t s  c o n s id e r a b ly ,  n o t  o n ly  a s  a re s u lt  o f  
lit ig a tio n  b u t  a lso  b e c a u s e  o f  th e  d e fe n s iv e  u t i l iz a t io n  r e v ie w  s tra te g ie s  tha t p la n s  w o u ld  a d o p t . T h e y  

p re d ic t  tha t h e a lth  p la n s  w o u ld  b e  su e d  a lo n g  w ith  p r o v id e r s  fo r  m e d i c a l  m a lp r a c t i c e  m u c h  m o r e  fr e q u e n t ly  

w h e n  p a tien ts  w e r e  in ju re d , b e ca u s e  o f  th e  p la n s ' "deep  p o ck e ts "  a n d  b e ca u s e  la w y e r s  w o u ld  n o t  h a v e  to  
d ea l w ith  p o te n t ia l is su e s  o f  E R I S A  p r e e m p t io n  and  w o u ld  b e  a ttra c te d  b y  th e  la rg e  d a m a g e s  tha t ju r ie s  
m ig h t  aw ard . A  b ig  in c r e a s e  in  su its  o v e r  d e c is io n s  o n  m e d ic a l  n e c e s s i t y  and  d e n ia l o f  c o v e r a g e  w o u ld  
p ro b a b ly  o c c u r ,  t h e y  c o n te n d ,  w i th  p r o v id e r s  as w e l l  as b e n e f ic ia r ie s  s e e k in g  d a m a g e s . H e a lth  p lan s' 
a ttem p ts  to  l im it  c o v e r a g e  c o n t r a c tu a l ly  c o u ld  b e  th w a r te d  b y  a rg u m e n ts  that s u c h  c o n tr a c tu a l  r e s tr ic t io n s  
w e r e  a n o th e r  fo r m  o f  p r a c t i c in g  m e d i c in e  an d , h e n ce ,  s u b je c t  to  su it .  W h e th e r  s ta te  to r t l ia b i l i ty  ca p s  w o u ld  
a p p ly  to h e a lth  p la n s  is u n ce r ta in  a n d  w o u ld  p r o b a b ly  v a r y  a m o n g  th e  sta tes. In  a d d it io n , th e  la n g u a g e  in  
the  b ill p r o te c t in g  e m p lo y e r s  a n d  s p o n s o r s  w h o  w e r e  n o t  e x e r c i s in g  d is c r e t io n a r y  a u th o r ity  w o u ld  n o t  
p ro te c t  th e  f id u c ia r ie s  o f  E R I S A  p la n s  w h o ,  b y  d e f in i t io n  u n d e r  th e  law , e x e r c is e  s u c h  a u th o r ity .
P ro p o n e n ts  o f  th e se  v ie w s  a lso  a rg u e  that th e  e x p e r ie n ce  o f  n o n - E R I S A  p la n s  d o e s  n o t  th r o w  m u c h  l ig h t  o n  

w h a t w o u ld  p r o b a b ly  h a p p e n  in  th e  E R I S A  m a rk e t b e ca u s e  o f  d i f f e r e n c e s  in  th e  c o v e r e d  p o p u la t io n s  

( in c lu d in g  th e  d e g re e  o f  u n io n iz a t io n ) ,  a p p ea ls  p r o ce s s e s ,  p la n  g e n e ro s ity ,  a n d  c h o i c e  o f  p la n , as w e l l  as 
sta tes' a b il i ty  to  l im it  th e ir  leg a l l ia b ility . T h e y  e n v is io n  th e  e m e r g e n c e  o f  an  a g g r e s s iv e  p la in t i f f s ’ b a r that 

w o u ld  d e c la re  o p e n  s e a s o n  o n  h e a lth  p la n s .

T h e  b ill in c lu d e s  s e v e r a l  p r o v is io n s  d e s ig n e d  to  a d d re ss  s o m e  o f  th o s e  c o n c e r n s :

• O n l y  p la n  p a r t i c ip a n ts  a n d  b e n e f ic ia r ie s  ( o r  th e ir  e s ta te s )  w o u ld  h a v e  s ta n d in g  to  f i l e  su it ;

• T h e  te rm  " p e rso n a l in ju ry "  is  d e f in e d  to  m e a n  p h y s i c a l  in ju r y ,  in c lu d in g  a n  in ju r y  a r is in g  o u t  o f  th e  

tre a tm e n t, o r  fa i lu r e  to  treat, a m e n ta l il ln e s s  o r  d is e a se ;

• T h e  l im ita t io n  o n  su its  a g a in s t e m p lo y e r s  a n d  p la n  s p o n s o r s  a lso  in c lu d e s  th e ir  e m p lo y e e s  w h e n  

a c t in g  w i t h in  th e  s c o p e  o f  th e ir  e m p lo y m e n t ;  a n d

• A  c o n s t r u c t io n  c la u s e  e s ta b lish e s  tha t n o th in g  in  s e c t io n  3 0 2  s h o u ld  b e  c o n s t r u e d  as p e r m it t in g  a 
c a u s e  o f  a c t io n  u n d e r  s ta te  la w  fo r  th e  fa ilu re  to  p r o v id e  an  i te m  o r  s e r v i c e  tha t th e  g r o u p  h e a lth  p la n  

d id  n o t  c o v e r .

R e g a rd le s s  o f  th e  e x te n t  to  w h i c h  th e y  are s u b je c t  to  su it  u n d e r  cu r r e n t  law , a ll h e a lth  p la n s  a re  a lrea d y , 

d ir e c t ly  o r  in d ir e c t ly ,  in c u r r in g  s ig n i f i c a n t  l ia b i l i ty  c o s ts .  M o s t  o f  th o s e  c o s ts  re la te  to  m e d i c a l  n e g lig e n ce ,  
as lit ig a tio n  o v e r  c o v e r a g e  q u e s t io n s  has b e e n  r e la t iv e ly  ra re  ( in  pa rt, b e ca u s e  o f  th e  E R I S A  p r e e m p tio n ).  
T i g h t l y  m a n a g e d  p la n s  a re  at r isk  fo r  b e in g  h e ld  v i c a r io u s ly  lia b le  fo r  th e  m e d i c a l  n e g l ig e n c e  o f  th e ir  

p ro v id e rs . T o  o f f s e t  th a t  r isk , th e y  m a y  p u r ch a s e  l ia b il i ty  in s u ra n ce ,  e s ta b lish  m a n d a to r y  a rb itra tio n  
p r o ce d u re s , o r  in c r e a s e  th e ir  o v e r s ig h t  a n d  m o n ito r in g  o f  p r o v id e r s .  L o o s e l y  m a n a g e d  a n d  in d e m n ity  p la n s  

p a y  l ia b il ity  c o s t s  i n d i r e c t l y  th r o u g h  th e  ra te s  tha t th e y  p a y  to  p r o v id e r s ,  w h i c h  in c lu d e  t h o s e  p ro v id e r s ' 
lia b ility  in s u ra n ce  c o s t s .  T h o s e  ty p e s  o f  p lan§  a lso  p a y  fo r  a d d it io n a l s e r v i c e s  th a t  re s u lt  f r o m  p h y s ic ia n s ' 
d e fe n s iv e  p r a c t i c e s .  C B O  e s tim a te s  th a t  h e a lth  p la n s ' l ia b i l i ty  c o s t s  a ve ra g e  a b o u t  2 p e r c e n t  o f  th e ir  

p r e m iu m s  (n o t  c o u n t in g  d e fe n s iv e  m e d i c in e  b y  p r o v id e r s ) .

in R/nrtToo p
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S e v e ra l fa c to rs  c o u ld  ca u s e  p la n s ' e x p e c te d  lia b ility  c o s ts  to  r ise . ^

*  M o r e  m e d ic a l  n e g l ig e n c e  su its  w o u ld  b e  f i le d  a g a in s t E R I S A  p la n s , a n d  th e  a m o u n t  o f  d a m a g e s  
a w a rd ed  w o u ld  r ise , as p la in t i f f s  w o u ld  h a v e  a n o th e r  p a r ty  to  su e  in  a d d it io n  to  th e  p ro v id e r .  
A l t h o u g h  s o m e  o f  th o s e  su its  a re  o c c u r r in g  n o w , d e a lin g  w i th  th e  is su e  o f  E R I S A  p r e e m p t io n  is a 
d is in c e n t iv e  fo r  m a n y  m e d ic a l  m a lp r a c t i c e  la w y e rs  a n d  r e d u ce s  th e  n u m b e r  o f  s u its  tha t a re  filed .

• E x p e c t e d  l ia b i l i ty  c o s ts  a s s o c ia te d  w ith  d e c is io n s  o n  m e d i c a l  n e c e s s i t y  a n d  c o v e r a g e  w o u ld  in c re a s e  
s ig n i f i c a n t ly .  A t  p re se n t, th e re  a re  fe w  co v e ra g e  s u its  a g a in s t  E R I S A  p la n s  as a  re s u lt  o f  th e  

p re e m p tio n , a n d  th e  a s s o c ia te d  l ia b il i ty  c o s ts  a re  lo w . E n d in g  th e  E R I S A  p r e e m p t io n  w o u ld  m e a n  
n o t  o n ly  th a t m o r e  p la n s  w o u ld  b e  s u c c e s s fu l ly  s u e d  b u t, m o r e  im p o r ta n t ly  f r o m  a c o s t  p e r s p e c t iv e ,  
e v e r y  ju d i c i a l  d e c i s io n  a w a rd in g  d a m a g e s  to  a p la in t i f f  fo r  a  p la n 's  c o v e r a g e  d e c i s io n  w o u ld  in c re a s e  
the  r isk  o f  s u i t  fo r  a ll o th e r  p la n s  w ith  s im ila r  c o v e r a g e  p o l i c ie s .  S e v e r a l  o f  th e  e x p e r ts  w h o m  C B O  

co n s u l te d  m e n t io n e d  th e  Fox v. Health Net s u it  as an  e x a m p le  o f  tha t p h e n o m e n o n . ^  T h e  ju r y  in  
Fox a w a rd e d  th e  p la in t if f ,  a b rea s t c a n c e r  p a tien t, S 8 9  m i l l io n  fo r  d e n ia l  o f  c o v e r a g e  o f  a u to lo g o u s  
b o n e  m a r r o w  tra n sp la n ta tio n  ( A B M T ) .  A l th o u g h  th e  ca s e  w a s  s u b s e q u e n t ly  s e tt le d  fo r  a  m u c h  lo w e r  
a m o u n t, e x p e c te d  l ia b il i ty  c o s t s  ro s e  fo r  a ll h ea lth  p la n s  w i th  s im ila r  c o v e r a g e  s ta n d a rd s  fo r  A B M T .  
C o n s e q u e n t ly ,  m a n y  p la n s  a p p a re n tly  to o k  a c t io n  to  r e d u c e  th e ir  r isk s  f r o m  s u c h  s u its , ch a n g in g  
th e ir  u t i l iz a t io n  r e v ie w  c r i te r ia  f o r  A B M T  s o  tha t th e  tre a tm e n t b e c a m e  m u c h  m o r e  w id e ly  u tiliz e d . 
(P la n s  c o u ld  h a v e  h a n d le d  th e  in cre a se d  r isk  in  a v a r ie ty  o f  w a y s , o f  w h i c h  lo o s e n in g  th e ir  u t i l iz a t io n  
r e v ie w  c r i te r ia  w a s  ju s t  o n e . A l te r n a t iv e ly ,  th e y  m ig h t  h a v e  in c re a s e d  th e ir  l ia b i l i ty  in s u ra n ce  o r  

c h a n g e d  th e  co v e r a g e  s ta n d a rd s  w r it te n  in to  th e ir  c o n t r a c t s  w i th  e n r o l le e s . )  T w o  r e c e n t  su its
(Johnson v. Humana and Goodrich v. Aetna U.S. Healthcare o f California, Inc.) p r o v id e  fu r th e r  
in d ica t io n s  o f  th e  p o te n t ia l fo r  ju r ie s  in  s ta te  c o u r ts  to  a w a rd  la rg e  p u n i t iv e  d a m a g e s  to  e n ro lle e s  w h o  

a rg u e  tha t t h e y  h a v e  b e e n  in ju r e d  b y  th e ir  p la n s . S u c h  a w a rd s  s e rv e  as s e n t in e l  e v e n t s  th a t ca n  h a v e  

fa r - r e a ch in g  e f f e c t s  o n  th e  b e h a v io r  o f  all h ea lth  p la n s , n o t  ju s t  th o s e  th a t a re  su e d .

• T h e  b i l l  is  l ik e ly  to  re s u lt  in  a v a r ie tv  o f  u n fo r e s e e n  la w s u its  a g a in s t h e a lth  p la n s - - in c lu d in g  su its  
in s t ig a te d  b y  p r o v id e r s  a n d  su its  ag a in st p la n  f id u c ia r ie s .  S e c t io n  3 0 2  w o u ld  ra is e  n e w  is su e s  
re g a rd in g  th e  ex te n t  o f  th e  E R I S A  p re e m p tio n  tha t c o u ld  ta k e  th e  c o u r t s  a  lo n g  t im e  to  address.

• In  a d d it io n  to  th e  in c r e a s e  in  d ir e c t  lia b ility  c o s ts  th a t p la n s  w o u ld  fa ce ,  p la n s  w o u ld  a ls o  h a v e  to  

c o n s id e r  th e  in d ir e c t  c o s t s  a s s o c ia te d  v n th  th e  a d v e rs e  p u b l i c i t y  th a t l i t ig a t io n  e n g e n d e rs . A d v e r s e  

p u b l i c i t y  c o u ld  re su lt  in  lo s s  o f  m a rk e t  share, a d d in g  to  p la n s ' e x p e c te d  l ia b i l i ty  c o s ts .

T a k in g  a ll o f  th o s e  fa c to r s  in to  a c c o u n t ,  C B O  e s tim a te s  th a t e n d in g  th e  E R I S A  p r e e m p t io n  o f  lega l l ia b i l i ty  

fo r  p r iv a te  e m p lo y e r - s p o n s o r e d  p la n s  w o u ld  in c re a se  l ia b i l i ty  c o s t s  b y  7 0  to  9 0  p e r c e n t ,  in  th e  ca s e  o f  

P P O s ,  P O S  p la n s , an d  H M O s ,  a n d  b y  a le sse r  p e r ce n ta g e  in  th e  ca s e  o f  in d e m n i ty  p la n s . T h o s e  in cre a se s  
re p re se n t, o n  a v e ra g e , a b o u t 1.4 p e r c e n t  o f  the  p r e m iu m s  o f  a ll e m p lo y e r - s p o n s o r e d  p la n s . T h o s e  e s tim a te s  

tak e  in to  a c c o u n t  a ll o f  th e  a c t io n s  tha t p la n s  take  to  le s se n  th e ir  l ia b il i ty  c o s t s ,  in c lu d in g  th e  p u r ch a s e  o f  
l ia b il ity  in s u ra n ce  a n d  ch a n g e s  in  u t i l iz a t io n  r e v ie w  c r i te r ia  a n d  c o v e r a g e  s ta n d a rd s  in te n d e d  to  r e d u ce  th e  

p ro b a b il i ty  o f  la w su its .

U n d e r  C B O ' s  a s s u m p t io n s , m o r e  th a n  h a l f  o f  th e  in c re a s e  w o u ld  a rise  f r o m  p o te n t ia l  s u its  a s so c ia te d  w i th  
d e c is io n s  o n  m e d i c a l  n e c e s s i t y  a n d  co v e r a g e  (a n d  th e  a s s o c ia te d  b e h a v io r a l  r e s p o n s e s  b y  p la n s ),  as w e l l  as 
la w su its  in v o lv in g  p r o v id e r s  a n d  p la n  fid u c ia r ie s . M o s t  o f  th e  r e m a in d e r  w o u ld  r e s u l t  f r o m  m o r e  m e d ic a l  
n e g l ig e n ce  su its  a g a in s t p la n s , r e f le c t in g  th e  f in a n c ia l r e s o u r c e s  o f  h e a lth  p la n s  a n d  th e  e f f e c t s  o f  th e  n e w  
lega l e n v ir o n m e n t .  T h e  e s t im a te  a ls o  a s su m e s  tha t a fu r th e r  lo o s e n in g  o f  r e v ie w  c r i te r ia  a n d  s ta n d a rd s  o f  
m e d ic a l  n e c e s s i t y  (w i t h  a  c o r r e s p o n d in g  in cre a s e  in  c o s t s )  w o u ld  re s u lt  f r o m  th e  d e s ir e  o f  p la n s  to  a v o id  

th e  a d v e rs e  p u b l i c i t y  o f  lit ig a tio n .

7/78/00 7:0ft

http://www.cbo.gov/showdoc.cfni7mdex**


S. 6. Patients' Bill o f Rights Act o f 1999 http://www.cbo.gov/showdoc.cfTn?mdex=l350&sequence=0&from=5

Q u e s t io n s  h a v e  b e e n  ra ised  a b o u t  th e  im p a c t  o f  th e  h ea lth  p la n  l ia b i l i ty  p r o v is io n s  o n  s m a ll s e l f - in s u re d  
firm s . A d v o c a t e s  f o r  sm a ll b u s in e s s e s  a rg u e  tha t l ia b il ity  in s u r a n ce  is n o t  c u r r e n t ly  a va ila b le  fo r  s u c h  
firm s , and  th e y  w o u ld  b e  u n l ik e ly  to  re m a in  s e lf- in s u re d  w i th o u t  l ia b i l i ty  c o v e r a g e  i f  th e  E R I S A  
p r e e m p tio n  w a s  l i f te d . P u r ch a s in g  a fu l ly - in s u r e d  p la n  f r o m  a n  in s u r e r  o r  a n  H M O ,  w h i c h  the  f irm s  m ig h t  
fe e l c o m p e l le d  to  d o , w o u ld  in c r e a s e  th e ir  in su ra n ce  co s ts  b e c a u s e  th e y  w o u ld  h a v e  to  p a y  fo r  b e n e f its  
m a n d a te d  b y  th e  s ta te  as w e l l  as s ta te  p r e m iu m  taxes. In  a d d itio n , th e y  c o u ld  fa c e  a o n e - t im e  ca s h  f lo w  
p r o b le m  b e ca u s e  t h e y  w o u ld  h a v e  to  sta rt m a k in g  p r e m iu m  p a y m e n ts  to  a n  in s u re r  w h i le  th e y  w e r e  s t i l l  

p a y in g  o f f  th e  ta il o f  c la im s  f r o m  th e ir  o w n  p lan .

A l th o u g h  te m p o r a ry  d is lo ca t io n s  m ig h t  o c c u r  w h e n  th e s e  p r o v is io n s  fir s t  c a m e  in to  e f f e c t ,  in su ra n ce  

m a rk e ts  w o u ld  a lm o s t  c e r ta in ly  r e s p o n d  to  th e  d e m a n d  fo r  l ia b i l i ty  c o v e r a g e  fo r  h e a lth  p la n s . T h ir d - p a r t y  
a d m in is tra to rs  th a t s e r v i c e  s m a ll  s e lf - in s u r e d  p la n s , a n d  in su re rs  tha t o f f e r  r is k -sh a r in g  a rra n g e m e n ts  to  
s u c h  p la n s , w o u ld  h a v e  a s tr o n g  in c e n t iv e  to  d e v e lo p  th e  m e a n s  fo r  s e l f - in s u r e d  p la n s  to  o b ta in  l ia b il ity  
co v e ra g e .  In  o rd e r  fo r  l ia b i l i ty  in su re r s  to  b e  w i l l in g  to  p r o v id e  s u c h  c o v e r a g e  a t a re a so n a b le  p r e m iu m , 
h o w e v e r ,  th e  p la n s  m ig h t  h a v e  to  a c c e p t  m o r e  o v e r s ig h t  and  s ta n d a rd iz a t io n  o f  th e ir  c o v e r a g e  p o l ic ie s ,  
w h i c h  c o u ld  in c r e a s e  th e ir  c o s ts .  In  a d d itio n , o b ta in in g  l ia b i l i ty  c o v e r a g e  fo r  p u n i t iv e  (a s  o p p o s e d  to  
c o m p e n s a to r y )  d a m a g e s  m ig h t  b e  a  p r o b le m  in  th e  15 o r  s o  s ta te s  in  w h i c h  th e  c o u r t s  h a v e  ru le d  tha t 
p u n it iv e  d a m a g e s  a re  n o t  in su ra b le . B u t  p u n it iv e  d a m a g e  a w a rd s  a re  c a p p e d  in  at lea s t s o m e  o f  th o s e  sta tes, 

w h i c h  w o u ld  l im it  th e  r is k  fo r  a f irm  w ith o u t  co v e ra g e  fo r  p u n i t i v e  d a m a g e s .

T h e  tra n s it io n  p e r io d  u n til l ia b i l i ty  c o v e r a g e  w a s  m o r e  g e n e ra lly  a v a ila b le  c o u ld  b e  d i f f i c u l t  f o r  s o m e  

s e lf - in s u r e d  f irm s , w i th  s o m e  o f  th e m  o p t in g  to  p u r ch a s e  f u l l y  in s u re d  p r o d u c t s  ra th er th a n  fa c e  an  

u n ce r ta in  r isk  o f  l ia b il i ty .  T o  th e  e x te n t  tha t re s p o n s e  o c c u r r e d ,  a v e ra g e  p r e m iu m  c o s ts  w o u ld  b e  h ig h e r  
th a n  th e y  o th e r w is e  w o u ld  b e , b u t  th e  e f f e c t s  w o u ld  d im in is h  o v e r  t im e  as m a rk e ts  fo r  l ia b i l i ty  in s u ra n ce  
d e v e lo p e d .  O f f s e t t in g  a n y  s u b s e q u e n t  d e c l in e  in  p re m iu m s , h o w e v e r ,  w o u ld  b e  r is in g  c o s t s  r e s u lt in g  f r o m  

th e  g r o w th  in  l ia b i l i ty  s u its  as m o r e  c o n s u m e r s  (a n d  th e ir  la w y e r s )  b e c a m e  a w a re  o f  th e ir  r ig h ts  to  s u e  

h e a lth  p la n s.

T w o  o th e r  fa c to r s  w o u ld  h a v e  o f f s e t t in g  e f f e c t s  o n  th e  c o s t s  o f  e n d in g  th e  E R I S A  p r e e m p tio n  f o r  h e a lth  

p la n  lia b ility . O n  th e  o n e  h a n d , s o m e  ex p er ts  b e l ie v e  tha t th e  c o u r t s  w i l l  c o n t in u e  o n  th e ir  cu r re n t  p a th  o f  
l im it in g  th e  e x te n t  o f  th e  E R I S A  p r e e m p tio n ,  n o t o n ly  fo r  m e d i c a l  n e g l ig e n c e  b u t  a lso  f o r  d e c is io n s  o n  
m e d ic a l  n e c e s s i t y  a n d  co v e r a g e .  In s o fa r  as tha t o c cu r r e d ,  t h e n  th e  a d d it io n a l c o s t s  r e s u lt in g  f r o m  th is  
le g is la t io n  w o u ld  b e  lo w e r , a l th o u g h  th e re  is c o n s id e ra b le  d o u b t  a b o u t  h o w  lo n g  it  w o u ld  tak e  to  e s ta b lis h  
th is  e x p a n d e d  b o d y  o f  E R I S A  c a s e  la w . O n  th e  o th e r  h a n d , e n d in g  th e  p r e e m p t io n  c o u ld  h a v e  lo n g - te rm  

c o n s e q u e n c e s  f o r  d ie  d e v e lo p m e n t  a n d  a d o p t io n  o f  c o s t ly  n e w  t e c h n o lo g ie s .  R e s e a r c h  s u g g e s ts  tha t th e  
s p re a d  o f  m a n a g e d  ca re  m a y  h a v e  s lo w e d  th e  rate o f  a d o p t io n  o f  n e w  m e d i c a l  t e c h n o lo g ie s ,  h e lp in g  to

c o n ta in  th e  ra te  o f  g r o w th  o f  h e a lth  s p e n d in g . ^  B e c a u s e  t h e  b i l l  w o u ld  a l lo w  e n ro l le e s  to  s u e  p la n s  fo r  

th e ir  d e c is io n s  o n  m e d i c a l  n e c e s s i t y  a n d  co v e ra g e ,  th e  d is s e m in a t io n  o f  n e w  te c h n o lo g ie s  w o u ld  s p e e d  u p , 

e n co u r a g in g  fu r th e r  t e c h n o lo g ic a l  d e v e lo p m e n t  and  ra is in g  c o s ts .

Other Federal Administrative Costs
T h e  H  -a lth  In s u r a n c e  P o r ta b i l i ty  a n d  A c c o u n t a b i l i t y  A c t  ( H I P A A )  o f  1996  re q u ire s  th e  S e c r e ta r y  o f  H H S  
to  e n fo r c e  p r o v is io n s  o f  H I P A A  th a t a p p ly  to  g ro u p  o r  in d iv id u a l  h e a lth  in s u r a n ce  i f  s h e  d e te r m in e s  th e y  

n o t  b e in g  e n fo r c e d  b y  a  sta te. T h e  S e c r e ta r y  c u r r e n t ly  e n fo r c e s  p r o v is io n s  o f  H I P A A  in  fo u r  sta tes.

T h e  S e c r e ta r y  w o u ld  a lso  b e  r e q u ire d  to  e n fo r c e  th e  p r o v is io n s  o f  th is  b i l l ,  a s  th e y  a p p ly  to  g r o u p  an d  
in d iv id u a l  h e a lth  in s u ra n ce ,  i f  s h e  d e te r m in e s  th e y  are n o t  b e in g  e n fo r c e d  b y  a state. C B O  a s su m e s  th a t 
e n a c tm e n t  o f  t h o s e  p r o v is io n s  w o u ld  in c r e a s e  to  f i v e  th e  n u m b e r  o f  s ta te s  s u b je c t  to  F e d e r a l  e n fo r c e m e n t .  

O v e r  ten  y ea rs , h o w e v e r ,  th e  n u m b e r  o f  s ta tes  s u b je c t  to  F e d e r a l  e n fo r c e m e n t  w o u ld  d e c l in e  to  o n e . T h e
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es tim a te  a s su m e s  th a t th e  a ve ra g e  c o s t  p e r  s ta te  o f  e n fo r c in g  S .6  w o u ld  b e  th e  s a m e  as th e  a v e ra g e  c o s t  o f  
e n fo r c in g  H I P A A .  A s s u m in g  a p p ro p r ia tio n  o f  th e  n e ce s s a ry  a m o u n ts ,  fed e ra l d is c r e t io n a r y  s p e n d in g  w o u ld  

in cre a se  b y  $5 m i l l io n  in  2 0 0 0 , and  b y  $55 m i l l io n  in  2 0 0 0 -2 0 0 4 .

P A Y - A S - Y O U - G O  C O N S I D E R A T I O N S

S e c t io n  2 5 2  o f  th e  B a la n c e d  B u d g e t  a n d  E m e r g e n c y  D e f i c i t  C o n t r o l  A c t  se ts  u p  p a y -a s -y o u -g o  p r o ce d u re s  
fo r  le g is la tio n  a f f e c t in g  d ir e c t  s p e n d in g  o r  r e ce ip ts .  T h e  n e t  c h a n g e s  in  o u t la y s  a n d  g o v e rn m e n ta l  r e ce ip ts  
that are s u b je c t  to  p a y -a s -y o u -g o  p r o ce d u r e s  are  s h o w n  in  th e  T a b l e  3. F o r  th e  p u rp o s e s  o f  e n fo r c in g  
p a y -a s -y o u -g o  p r o ce d u re s ,  o n ly  th e  e f f e c t s  in  th e  cu r r e n t  yea r, th e  b u d g e t  yea r, a n d  th e  s u c c e e d in g  fo u r  
y ea rs  are c o u n te d .  A s  n o te d  ea rlie r, th is  b i l l  c o u ld  r e d u c e  s o m e  o f  th e  s a v in g s  a s s o c ia te d  w i th  th e  s p i l lo v e r  
e f f e c t  o f  m a n a g e d  ca re . D u e  to  u n ce r ta in ty  a b o u t  th e  e x is te n c e  o r  m a g n itu d e  o f  th e  ch a n g e ,  C B O  h as n o t  

in c lu d e d  a n  e s t im a te  o f  M e d ic a r e  co s ts .

T A B L E  3.
E S T IM A T E D  P A Y -A S -Y O U -G O  E F F E C T S  O F  T H E  P A T IE N T S ' B IL L  O F  R IG H T S  A C T

By F isca l Y ear, in  M illion s o f  D o llars

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009

C hang e  in  R evenues -270 -680  -1 ,0 7 0  -1 ,320  -1 ,530  -1 ,660  -1 ,750  -1 ,8 5 0  -1 ,950  -2 ,060
C h an g e  in  O u tlays 5 10 20  25 35 40  45 45  50 55

E S T I M A T E D  I M P A C T  O N  S T A T E ,  L O C A L ,  A N D  T R I B A L  

G O V E R N M E N T S

T h e  P H S A  a l lo w s  s ta te , lo ca l, a n d  trib a l g o v e r n m e n ts  to  e le c t  n o t  to  h a v e  c e r ta in  fe d e ra l r e q u ire m e n ts  
a p p ly  to  th e ir  o w n  g ro u p  h e a lth  p la n s . T h e  re q u ir e m e n ts  fo r  s ta te , lo ca l, a n d  t r ib a l g o v e r n m e n ts  in  th is  b il l  

w o u ld  a lso  b e  o p t io n a l  u n d e r  th e  p r o v is io n s  o f  th e  a c t . C o n s e q u e n t ly ,  th e  b i l l  d o e s  n o t  c o n ta in  
in te r g o v e r n m e n ta l  m a n d a te s  as d e f in e d  in  U M R A .  T h e  b il l  w o u ld  a f f e c t  th e  b u d g e ts  o f  s ta te , lo ca l,  o r  tr ib a l 

g o v e r n m e n ts  o n ly  i f  t h e y  c h o s e  to  c o m p ly  w i th  th e  re q u ir e m e n ts  o n  g ro u p  h e a lth  p la n s . I f  t h e y  c h o s e  to  
a p p ly  th e  b i l l 's  re q u ire m e n ts  to  th e ir  o w n  h e a lth  p la n s , th e  b u d g e ta r y  im p a c t  o n  s ta te , lo ca l  an d  triba l 

g o v e rn m e n ts  c o u ld  b e  s ig n if ica n t .  B e c a u s e  th e  b i l l  im p o s e s  a n u m b e r  o f  n e w  r e q u ir e m e n ts  o n  in su ra n ce  
issu e rs , s ta te  a n d  lo c a l  g o v e rn m e n ts  a lso  m a y  fa c e  in c re a s e d  c o s t s  i f  t h e y  o f f e r  f u l l y  in su re d  p r o d u c t s  as 
part o f  th e ir  e m p lo y e e  b e n e fits  p la n s . T h e  b il l  w o u ld  p r o v id e  g ra n ts  to  s ta tes  to  e s ta b lis h  a h e a lth  in su ra n ce  
o m b u d s m a n , b u t  in  th e  a b s e n ce  o f  s ta te  a c t iv i t y ,  th e  fed e ra l g o v e r n m e n t  w o u ld  a s s u m e  r e s p o n s ib i l i ty  fo r  

the  o f f i c e .

E S T I M A T E D  I M P A C T  O N  T H E  P R I V A T E  S E C T O R

T h e  b il l  c o n ta in s  s e v e r a l  p r iv a te - s e c to r  m a n d a te s  as d e f in e d  in  th e  U n fu n d e d  M a n d a te s  R e f o r m  A c t .  C B O
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e s tir ra te s  tha t the  d ir e c t  c o s t  o f  th o s e  re q u ire m e n ts  to p r iva te  s e c to r  e n t it ie s  w o u ld  s ig n i f i c a n t ly  e x ce e d  the  
th r e sh o ld  s p e c i f ie d  in  U M R A  ( S I 0 0  m i l l i o n  in  1996, a d ju s ted  a n n u a lly  fo r  in f la t io n )  in  e v e r y  y e a r  
f o l lo w in g  e n a c tm e n t  (s e e  T a b le  4 ).

T A B L E  4 .
E ST LM A TE D  D IR E C T  C O S T  O F  T H E  P R IV A T E -S E C T O R  M A iN DA TES IN  T H E  P A T IE N T S ' B IL L  O F  R IG H T S  
A C T

By F iscal Y ear, in M illio n s  o f  D o lla rs

2000 2001 2002  2003 2004

P rov is io n s  in T itle  Ia 2 ,900 6 ,200 8 ,700 10,700 12,900

SOURCE: Congressional Budge t O ffice .

a. Include? the items listed in Table 2, w ith the exception o f sections 116, 123, and 302.

M o s t  o f  th e  p r o v is io n s  o f  t itle  I w o u ld  im p o s e  re q u ire m e n ts  o n  b o th  g ro u p  a n d  e m p lo y e r - s p o n s o re d  h e a lth  
p la n s  an d  o n  h e a lth  in s u ra n ce  is su e rs . T h e  m a n d a to ry  p o in t - o f - s e r v i c e  r e q u ir e m e n t  in  s e c t io n  102 w o u ld  
a f f e c t  o n ly  g ro u p  a n d  e m p lo y e r - s p o n s o r e d  p la n s , h o w e v e r , an d  th e  c o n t in u i t y  o f  ca re  r e q u ire m e n t  in  
s e c t io n  105 w o u ld  h a v e  a lm o s t  a ll o f  its  e f f e c t  o n  tha t m a rk e t as w e ll.  T h e  p r o v is io n s  e s ta b lis h in g  the  

H e a lth  C a r c  Q u a l i ty  A d v i s o r y  B o a r d  ( s e c t io n  116) and  th e  H e a lth  In s u r a n ce  O m b u d s m a n  ( s e c t io n  123 ) 
w o u ld  n o t  im p o s e  m a n d a te s  o n  p r iv a te  s e c to r  en titie s . C B O  e s tim a te s  tha t th e  to ta l d ir e c t  c o s ts  o f  the  

m a n d a te s  in  t it le  I w o u ld  b e  a b o u t  S 3  b i l l io n  in  2 0 0 0  and  w o u ld  r e a ch  a b o u t  $ 13  b i l l io n  in  2 0 0 4 . T h e  c o s ts  
in  2 0 0 4  w o u ld  re p re se n t  a b o u t 3 .4  p e r c e n t  o f  tota l p r iv a te -s e c to r  h ea lth  in s u r a n ce  e x p e n d itu re s , a lth o u g h  

th e ir  d is tr ib u t io n  a m o n g  h e a lth  in s u r a n ce  p la n s  w o u ld  b e  u n e v e n .

S e c t i o n  30 2  w o u ld  a m e n d  E R I S A  to  a l lo w  e n ro lle e s  in  e m p lo y e r - s p o n s o r e d  p la n s  to  s u e  th e ir  h ea lth  p la n s  
u n d e r  s ta te  la w  fo r  d a m a g e s  re s u lt in g  f r o m  p e rso n a l in ju r y  o r  w r o n g fu l  d e a th . T h a t  p r o v is io n  w o u ld  n o t  
c o n s t i tu te  a m a n d a te  o n  p r iv a te  h e a lth  p la n s . R a th e r, it w o u ld  c o n v e y  a n e w  r ig h t  tha t m e m b e r s  o f  E R I S A  

p la n s  c o u ld  e x e r c is e  a t th e ir  d is c r e t io n .

C O M P A R I S O N  W I T H  P R E V I O U S  E S T I M A T E S

O n  A p r i l  2 3 , 1999, C B O  p r o v id e d  an  e s t im a te  o f  S . 6, as in tr o d u ce d .  T h i s  e s t im a te  r e f le c ts  tw o  

m o d i f i c a t io n s  o f fe r e d  b y  th e  s p o n s o rs .

T h e  fir s t  m o d i f i c a t io n  d e le te s  su b p a ra g ra p h  1 3 2 ( c ) (2 ) ( C )  o f  th e  in t r o d u c e d  b ill,  w h i c h  re q u ire d  a p p ea ls  to  
b e  e x p e d ite d  at th e  re q u e s t  o f  a p h y s ic ia n .  T h i s  ch a n g e  r e d u ce s  th e  e s t im a te d  in c re a s e  in  p r e m iu m s  fo r  

e m p lo y e r - s p o n s o r e d  h e a lth  in s u r a n ce  b y  a b o u t  0.3 p e r ce n ta g e  p o in ts .

T h e  s e c o n d  m o d i f i c a t io n  a d d s  a n e w  s e c t io n  5 0 2 (n )  o f  E R I S A ,  w h i c h  w o u ld  l im it  th e  a b il i ty  o f  p a r tic ip a n ts  

in  h e a lth  p la n s  to  b r in g  le g a l a c t io n s  to  e n fo r c e  ce r ta in  p r o v is io n s  o f  S .  6  u n d e r  s u b s e c t io n s  5 0 2 (a ) (1 ) (B ) ,  

5 0 2 (a ) (2 ) ,  an d  5 0 2 (a ) (3 )  o f  E R I S A .  U n d e r  th e  b ill as m o d if ie d ,  p a r t ic ip a n ts  c o u ld  n o t  in itia te  c la s s  a c t io n s  
o r  su e  to  o b ta in  p la n - w id e  in ju n c t i v e  r e l i e f  u n d e r  th ese  p r o v is io n s  o f  E R I S A .  L e g a l  r e l i e f  w o u ld  b e  l im ite d  

to  th e  p r o v is io n  o f  o r  p a y m e n t  f o r  b e n e f i t s  o r  s e r v ic e s  d e n ie d  to  th e  in d iv id u a l  p a r tic ip a n t. T h e  l im ita t io n

?nR/<vi ?oo r
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w o u ld  n o t  a p p ly  to  c o m p la in ts  o f  d is c r im in a t io n  in  th e  d e l iv e r y  o f  s e r v i c e s  u n d e r  s e c t io n  109 o f  S .  6. T h i s  
ch a n g e  r e d u ce s  the  e s tim a te d  in c r e a s e  in  p r e m iu m s  fo r  e m p lo y e r - s p o n s o r e d  h e a lth  in s u ra n ce  b y  1.0 
p e r ce n ta g e  p o in t.

E S T I M A T E  P R E P A R E D  B Y :

F e d e ra l  C o s t  E s t im a te :  L i n d a  B i lh e im e r ,  T o m  B r a d le y ,  C y n d i  D u d z in s k i ,  a n d  J u d i th  W a g n e r  
Im p a c t  o n  S ta te , L o c a l  an d  T r ib a l  G o v e r n m e n ts :  L e o  L e x  

Im p a c t  o n  th e  P r iv a te  S e c to r :  J u d i th  W a g n e r

E S T I M A T E  A P P R O V E D  B Y :

P a u l N . V a n  d e  W a te r
A s s is ta n t  D i r e c t o r  fo r  B u d g e t  A n a ly s is

J_t M ost o f  th e p rov is io n s o f  the b ill w ere ex te n d ed  to the F ed era l E m p loy e es  H e a lth  B ene fits  P ro g ram  u n d e r a P re s id en tia l 
m em o randum  o f  F eb ru ary  20, 1998. O n  A p ril 9 , 1999, th e  P res id en t an n o u n c ed  th a t tw o  ad d itio n a l p rov is io n s w ou ld  be 
included . T h is  es tim a te  inc ludes the co sts  o f  the p rov is io n s o f  the b ill th a t c a n n o t be im p lem en ted  adm in is tra tiv e ly .

i  H ealth  P o licy  E conom ics G roup , P rice W ate rhou se , LLP , "T he Im pac t o f  M an ag ed  C arc  L eg is la tio n : A n  A n a ly s is  o f  F iv e  
L eg is la tiv e  P ropo sa ls from  C a lifo rn ia "  (N o v em b e r 1997).

i ,  R obert E. M ech an ic  an d  A llen  D ob son , "The Im pac t o f  M anag ed  C are  o n  C lin ic a l R esea rch : A  P re lim in a ry  In v e s tig a tio n ,"  
Health Affairs, F a ll 1996, vo l. 15, n o . 3, pp . 72 -89 .

4 , U .S . G ene ra l A ccou n tin g  O ffice , Consumer Health Care Information: Many Quality Commission Disclosure 
Recommendations are Not Current Practice, A p ril 1998 (G A O /H EH S -93 -1 37 ).

L  U .S . G enera l A ccoun ting  O ffice , HMO Complaints and Appeals: Most Key Procedures in Place, but Others Valued by 
Consumers Largely Absent, G A O /H E H S -9 8 -1 19 (M ay  199S).

F edera l R eg is te r, W edne sd ay , S ep tem b e r 6, 1998, D ep a rtm en t o f  L ab o r , E m p lo y e e  R< tirem en t In com e S ecu rity  A c t o f  1994; 
R u les an d  R egu la tio n s fo r A dm in is tra tio n  an d  E n fo rcem en t; C la im s P ro c e d u re ; P ro p o se d  R u le .

1 , A llen  D obson  and  o the rs , "C on sum e r B ill o f  R igh ts an d  R e spon s ib ilitie s  C o s ts  an d  B en e fits : In fo rm a tio n  D isc lo su re  an d  
E x tem a i A ppea ls"  (re p o r t su bm itted  b y  T h e  L ew in  G roup , Inc ., to the P re s id en tia l C om m iss io n  on  C o n sum e r P ro tec tio n  an d  
Q ua lity  in th e H ealth  C a re  Indu s try , N o v em b e r 1997).

Sj. Fox v. Health Net, R ive rs id e  S u p e rio r C ou rt, M arch  26 , 1994.

2 , D av id  M . C u tle r an d  L ou ise  S h e in e r , Managed Care and the Growth of Medical Expenditures, (N B E R  W o rk in g  P ap e r N o . 
6140, C am b ridg e , M A : N a tio n a l B u reau  o f  E conom ic  R esea rch , A u gu s t 1997).
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w o u ld  n o t  a p p ly  to  c o m p la in ts  o f  d is c r im in a t io n  in  th e  d e l iv e r y  o f  s e r v i c e s  u n d e r  s e c t io n  109 o f  S . 6. T h i s  
ch a n g e  r e d u ce s  th e  e s tim a te d  in cre a s e  in  p r e m iu m s  fo r  e m p lo y e r - s p o n s o r e d  h e a lth  in s u r a n ce  b y  1.0 

p e r ce n ta g e  p o in t.

E S T I M A T E  P R E P A R E D  B Y :

F e d e ra l  C o s t  E s t im a te :  L in d a  B i lh e im e r ,  T o m  B r a d le y ,  C y n d i  D u d z in s k i ,  a n d  J u d i th  W a g n e r  

Im p a c t  o n  S ta te , L o c a l  an d  T r ib a l  G o v e r n m e n ts :  L e o  L e x  
Im p a c t  o n  th e  P r iv a te  S e c to r :  J u d ith  W a g n e r

E S T I M A T E  A P P R O V E D  B Y :

P a u l N . V a n  d e  W a te r
A s s is ta n t  D i r e c t o r  fo r  B u d g e t  A n a ly s is

L  M ost o f  the p ro v is io n s  o f  the b ill w ere ex te n d ed  to the F ed era l Em p loyees H ea lth  B en e fits  P ro g ram  u n d e r a P re s id en tia l 
m em o randum  o f  F eb ru a ry  20, 1998. O n  A p ril 9, 1999, the P res id en t an n o u n c ed  th a t tw o  ad d itio n a l p ro v is io n s  w ou ld  be 
included . T h is  es tim a te  in c ludes the co sts  o f  the p rov is io n s o f  the bill th a t c an no t be im p lem en te d  adm in is tra tiv e ly .

"L H ealth  P o licy  E conom ics G roup , P rice W ate rhou se , LLP , "The Im pac t o f  M anag ed  C arc  L eg is la tio n : A n  A n a ly s is  o f  F ive 
L eg is la tiv e P ro po sa ls  f rom  C alifo rn ia"  (N o v em be r 1997).

i  R obert E. M ech an ic  an d  A llen  D ob son , "The Im pac t o f  M anaged  C arc  o n  C lin ica l R esea rch : A  P re lim in a ry  In v e stig a tio n ,"  
Health Affairs, F a ll 1996, vo l. 15, no . 3, pp . 72 -89 .

4 , U .S. G enera l A ccou n tin g  O ffice , Consumer Health Care Information: Many Quality Commission Disclosure 
Recommendations are Not Current Practice, A p ril 1998 (G A O /H E H S -9 8 -I3 7 ).

U .S . G enera l A cco u n tin g  O ffice , HMO Complaints and Appeals: Most Key Procedures in Place, but Others Valued by 
Consumers Largely Absent, G A O /H E H S -9 8 -1 19 (M ay  1998).

F edera l R eg is te r , W edne sd ay , S ep tem b e r 6, 1998, D ep a rtm en t o f  L abo r , E m p loy ee  R e tirem en t In com e  S ecu r ity  A c t o f  1994; 
R u les an d  R egu la tio n s  fo r A dm in is tra tio n  an d  E n fo rcem en t; C la im s P ro ced u re ; P ro po sed  R u le .

7 , A llen  D ob son  and  o th e rs , "C on sum er B ill o f  R igh ts and  R espon s ib ilitie s  C os ts  an d  B en e fits : In fo rm a tio n  D isc lo su re  and  
E x tem a i A pp ea ls"  (re p o r t subm itted  b y  T he  L ew in  G roup , In c ., to the P re s id en tia l C om m iss io n  o n  C o n sum e r P ro tec tio n  an d  
Q u a lity  in the H ea lth  C a re  Indu s try , N o v em b e r 1997). - '

5a Pox v. Health Net, R ive rs id e  S u p e rio r C ou rt, M arch  26 , 1994.

9 , D av id  M . C u tle r a n d  L ou ise  S h e in e r, Managed Care and the Growth of Medical Expenditures, (N B E R  W ork in g  P ap e r No. 
6140, C am b ridge , M A : N a tio n a l B u reau  o f  E conom ic  R esea rch , A ugu s t 1997).
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C B O  

T E S T I M O N Y

S ta te m e n t  o f  
D a n  L .  C r ip p e n  

D i r e c t o r  
C o n g r e s s io n a l  B u d g e t  O f f i c e

o n
H e a lth  C a r e  C o s t s  an d  In s u ra n ce  C o v e r a g e  

b e fo re  the
S u b c o m m it t e e  o n  E m p lo y e r - E m p lo y e e  R e la t io n s  

C o m m i t t e e  o n  E d u c a t io n  a n d  th e  W o r k fo r c e  

U .S .  H o u s e  o f  R e p re s e n ta t iv e s

J u n e  1 1 ,1 9 9 9

M r . C h a ir m a n  a n d  M e m b e r s  o f  the  C o m m i t t e e ,  I  a m  p le a se d  to  b e  h e re  to d a y  to  d is c u s s  th e  re la t io n s h ip  
b e tw e e n  h e a lth  c a r e  co s ts  an d  in s u ra n ce  co v e ra g e .  D e s p i te  s e ve ra l fa c to r s  tha t m ig h t  b o o s t  h e a lth  in s u ra n ce  
c o v e r a g e - s u c h  as the  b o o m in g  e c o n o m y ,  e x p a n s io n s  in  M e d i c a id  e l ig ib i l i t y ,  s ta te  in s u ra n ce  re fo rm s , 
fe d e ra l le g is la t io n  to  im p r o v e  th e  p o r ta b il i ty  o f  h e a lth  in su ra n ce , a n d  s e v e ra l y e a rs  o f  s lo w  g r o w th  in  h e a lth  
in su ra n ce  p r e m iu m s - t h e  p e r ce n ta g e  o f  A m e r i c a n s  w h o  la ck  h e a lth  in s u ra n ce  h a s  g ro w n . T h e  n u m b e r  o f  
p e o p le  w i th o u t  in s u ra n ce  is l ik e ly  to  c o n t in u e  to  in cre a se , a lth o u g h  tha t g r o w th  w i l l  b e  m o d e ra te d  b y  

fed e ra l a n d  s ta te  in it ia t iv e s  to  e x p a n d  c o v e r a g e  ( s u c h  as th e  S ta te  C h i ld r e n 's  H e a lth  In s u ra n ce  P ro g ra m ). 
H e a lth  in s u r a n ce  p r e m iu m s  w i l l  g r o w  m o r e  r a p id ly  than  in  th e  r e c e n t  past, a n d  m o r e  lo w - in c o m e  fa m il ie s  

w i l l  m o v e  o f f  th e  w e lfa re  ro lls  and  M e d i c a id  in to  e n tr y - le v e l  j o b s  tha t d o  n o t  o f f e r  c o v e ra g e .  P o l i c ie s  tha t 
fu r th e r  in c r e a s e  h e a lth  ca re  c o s ts  a n d  p r e m iu m s  c o u ld  re su lt  in  la rg e r  r e d u c t io n s  in  in s u ra n ce  co v e r a g e  th a n  

m ig h t  o th e rw is e  o c c u r . 4
M y  te s t im o n y  to d a y  w i l l  o u t l in e  w h a t  w e  k n o w  a b o u t  th e  ch a r a c te r is t i c s  o f  th e  u n in s u r e d  p o p u la t io n  a n d  

d e s c r ib e  r e c e n t  t re n d s  in  h ea lth  ca re  c o s t s  a n d  in s u ra n ce  c o v e ra g e .  M o s t  o f  m y  re m a rk s  w i l l  f o c u s  o n  h o w  
p o l i c ie s  th a t m a n d a te  b e n e fi ts  o r  im p o s e  o th e r  s ta n d a rd s  o n  h e a lth  p la n s  m a y  c o n t r ib u te  to  h ig h e r  

p r e m iu m s  a n d  lo w e r  c o v e r a g e  ra tes.

C H A R A C T E R I S T I C S  O F  T H E  U N I N S U R E D  P O P U L A T I O N

A c c o r d in g  to  th e  C u r r e n t  P o p u la t io n  S u r v e y  ( C P S ) ,  a b o u t 4 3  m i l l i o n  p e o p le  u n d e r  a g e  65  la ck e d  in s u ra n ce  

c o v e r a g e  in  1 9 9 7 .^  T h a t  e s tim a te  re p re se n te d  18.3 p e r ce n t  o f  th e  n o n e ld e r ly  p o p u la t io n  a n d  co m p a re s  
w i th  14.8 p e r c e n t  w h o  la ck e d  co v e r a g e  a d e ca d e  ea rlier. M o s t  u n in s u r e d  p e o p le  w e r e  in  w o r k in g  fa m ilie s ,  
an d  o n e -q u a r te r  o f  th e m  w e r e  ch i ld r e n .  M o r e  tha n  h a l f  o f  th e m  w e r e  in  fa m il ie s  w ith  in c o m e  b e lo w  2 0 0  

p e r ce n t  o f  th e  p o v e r t y  le v e l.

L o w - w a g e  w o r k e r s  an d  th o s e  in  s m a ll  f ir m s  are  m u c h  m o r e  l ik e ly  to  la c k  c o v e r a g e  th a n  o th e r  w o rk e rs .
M o s t  lo w - w a g e  w o r k e r s  w ith  a c c e s s  to  e m p lo y e r - s p o n s o r e d  c o v e r a g e —e ith e r  th r o u g h  th e ir  o w n  e m p lo y e r  
o r  tha t o f  a fa m i ly  m e m b e r - e n r o l l  in  e m p lo y e r - s p o n s o r e d  p la n s . B u t  t h e y  are  m u c h  le s s  l ik e ly  th a n  o th e r  
w o rk e rs  to  h a v e  a c c e s s  to  e m p lo y e r - s p o n s o r e d  c o v e r a g e  f r o m  a n y  s o u r c e .  In  1996 , f o r  e x a m p le ,  55  p e r c e n t  
o f  w o r k e r s  e a rn in g  u p  to  S 7 .0 0  an  h o u r  ha d  a c c e s s  to  e m p lo y e r - s p o n s o r e d  c o v e r a g e  f r o m  a n y  s o u r c e
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co m p a re d  w ith  9 6  p e r ce n t  o f  w o rk e rs  e a rn in g  m o r e  than  $ 1 5 .0 0  a n  h ou r. S im ila r ly ,  6 3  p e r c e n t  o f  w o rk e rs  
in  firm s  w ith  fe w e r  th a n  10 e m p lo y e e s  had  a c c e s s  to  s u c h  co v e r a g e  co m p a re d  w i th  9 3  p e r c e n t  o f  w o rk e rs  

in  f irm s  w i th  m o r e  th a n  100 e m p lo y e e s . ^

T h e  p e r ce n ta g e  o f  the  p o p u la t io n  tha t is  u n in s u re d  v a r ie s  w id e ly  a m o n g  the  s ta tes, ra n g in g  f r o m  le s s  th a n  
15 p e r ce n t  in  m o s t  m id w e s te m  and N e w  E n g la n d  s ta tes  to  m o r e  than  2 0  p e r ce n t  in  C a l i f o r n ia  a n d  s o m e  o f  

th e  s o u th w e s te rn  s ta tes. T h a t  v a r ia t io n  re f le c ts  d i f f e r e n c e s  in  p o p u la t io n  ch a r a c te r is t i c s ,  s u c h  as p e r  ca p ita  
in c o m e  a n d  the  p r o p o r t io n  o f  r e ce n t  im m ig ra n ts , a n d  in  la b o r  f o r c e  ch a ra c te r is t ic s ,  s u c h  as th e  d is tr ib u t io n  
o f  w o rk e rs  a m o n g  d if fe r e n t  in d u s tr ie s  and  th e  e x te n t  o f  u n io n iz a t io n .  S ta te s  a ls o  d i f f e r  in  th e ir  p o l i c ie s  
re g a rd in g  M e d i c a id  e lig ib i l i ty ,  ru le s  re la tin g  to  th e  a c c e s s ib i l i t y  a n d  a f fo r d a b il i ty  o f  c o v e r a g e  in  th e  
s m a ll-g ro u p  m a rk e t, a n d  the  e x te n t  to  w h i c h  th e y  im p o s e  b e n e f it  m a n d a te s  a n d  o th e r  r e q u ir e m e n ts  o n  
h e a lth  in su ra n ce .

T R E N D S  I N  H E A L T H  C A R E  C O S T S  A N D  I N S U R A N C E  

C O V E R A G E

C o m p e t i t io n  a m o n g  h ea lth  p la n s , a n d  th e  a s s o c ia te d  s h if t  f r o m  in d e m n ity  to  m a n a g e d  ca re  p la n s , 
c o n tr ib u te d  to  a d r a m a tic  s lo w d o w n  in  the g r o w th  o f  h e a lth  in s u ra n ce  p r e m iu m s  in  th e  1990s. O n  a ve ra g e , 
th e  annu a l ra te  o f  in cre a s e  in  p r e m iu m s  fe ll f r o m  d o u b le -d ig i t  le v e ls  in  th e  la te  1980 s a n d  e a r ly  1990s to  2 
p e r ce n t  o r  less  in  1995 th ro u g h  1997. O v e r  th e  p a s t  year, h o w e v e r ,  p r e m iu m s  h a v e  b e g u n  to  g r o w  m o r e  
ra p id ly  a g a in  as h e a lth  p lans  tha t h a d  h e ld  d o w n  p r e m iu m s  to  ca p tu re  a la rger m a rk e t  sh a re  se e k  to  im p r o v e  

th e ir  p ro fit  m a rg in s . S o m e  a n a ly sts  a n d  h ea lth  p la n s  are p r e d ic t in g  in cre a s e s  in  the  ra n g e  o f  6 p e r ce n t  to  10 

p e r ce n t  in  b o th  199 9  a n d  2 0 0 0 . O th e r s  are p r e d ic t in g  e v e n  la rg e r  h ik es.

R a te s  o f  in s u ra n ce  c o v e r a g e  fo r  b o th  a d u lts  and  c h i ld r e n  d e c l in e d  o v e r  th e  1 9 8 7 -1 9 9 7  p e r io d ,  an d  tha t 
d e c l in e  a p p ea rs  to  b e  co n t in u in g .  D a ta  fr o m  th e  C P S  in d ica te  tha t c o v e r a g e  o f  n o n e ld e r ly  a d u lts  fe ll fa ir ly  

s te a d ily  u n til  1992  a n d  th en  re m a in e d  r e la t iv e ly  s ta b le  b e fo re  d e c l in in g  aga in  in  1997 . T h e  p e r ce n ta g e  o f  
n o n e ld e r ly  a d u lts  w h o  w e re  u n in s u r e d  ro se  f r o m  15.6 p e r c e n t  to  19.7 p e r ce n t  d u r in g  th e  p e r io d . C o v e r a g e  

o f  ch i ld r e n  in c re a s e d  s l ig h t ly  fr o m  1987 to  1992 a n d  th e n  s ta rted  to  fa ll. In  1997 , 15 p e r c e n t  o f  ch i ld r e n  

w e r e  u n in su re d .

A n a ly s is  b a se d  o n  th e  C P S  s u g g e s ts  tha t th e  r e d u c t io n s  in  c o v e r a g e  ra tes  that o c c u r r e d  b e tw e e n  1987 a n d  
1 9 9 2 -a  p e r io d  in  w h i c h  p re m iu m s  w e r e  g r o w in g  r a p id l y - w e r e  a ttr ib u ta b le  p r im a r i ly  t o  lo w e r  ra tes o f

e m p lo y e r - s p o n s o r e d  in s u r a n c e .^  O n e  ca n n o t ,  h o w e v e r ,  in fe r  c a u s a l i ty  s o le ly  o n  t h e  b a s is  o f  tha t a p p a ren t 
a s s o c ia t io n . S u b s e q u e n t  d e c l in e s  a p p e a re d  to  b e  a ttr ib u ta b le  m a in ly  to  fa ll in g  ra tes  o f  M e d i c a id  co v e ra g e ,  

w i th  the  p r o p o r t io n  o f  th e  p o p u la t io n  w ith  e m p lo y e r - s p o n s o r e d  in su ra n ce  r e m a in in g  r e la t iv e ly  s te a d y  

th ro u g h  1997.

A n o th e r  r e ce n t  s tu d y , w h i c h  w a s  b a s e d  o n  da ta  f r o m  o th e r  s u r v e y s  ta k en  in  1987 a n d  1996 , fo u n d  tha t th e  
p r o p o r t io n  o f  w o r k e r s  w ith  e m p lo y m e n t -b a s e d  c o v e r a g e  f r o m  a n y  s o u r c e  fe ll f r o m  7 6 .2  p e r c e n t  to  73 .2  

p e r ce n t  o v e r  th a t  p e r i o d . ^  T h e  s tu d y  su g g e s te d  tha t th e  d e c l in e  g e n e ra lly  r e s u lte d  f r o m  lo w e r  ra tes  o f  

p a r t ic ip a tio n  in  e m p lo y e r - s p o n s o r e d  p la n s  ra th e r  th a n  r e d u c t io n s  in  th e  rate a t w h i c h  e m p lo y e r s  o f fe r  
c o v e ra g e . F o r  lo w - w a g e  and  y o u n g  (u n d e r  a g e  2 5 )  w o rk e rs , h o w e v e r ,  th e  p r o p o r t io n  w i t h  a c c e s s  to 

e m p lo y e r - s p o n s o r e d  c o v e r a g e  ( th r o u g h  th e ir  o w n  j o b  o r  tha t o f  a n o th e r  w o r k e r  in  th e  f a m i ly )  fe ll ,  as d id  

th e ir  p a r t ic ip a t io n  ra tes.

I M P A C T  O F  I N C R E A S I N G  P R E M I U M S  O N  C O V E R A G E
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H e a lth  ca re  c o s ts  a re  r is in g  fo r  m a n y  re a s o n s  in c lu d in g  ch a n g e s  in  m e d ic a l  p r a c t i c e ,  th e  d e v e lo p m e n t  o f  
c o s t ly  n e w  te c h n o lo g ie s ,  and  g re a te r  u s e  o f  p r e s c r ip t io n  d ru g s  an d  o th e r  s e r v i c e s .  A  199 8  a r t ic le  in  th e  Wall 
Street Journal, f o r  e x a m p le , d e s c r ib e d  s o m e  o f  the n e w  h ig h - c o s t  t e c h n o lo g ie s  th a t h a d  r e c e n t ly  c o m e  o n to

th e  m a r k e t .^  T h e y  in c lu d e d  n e w  b ra in  s u r g e ry  te c h n iq u e s  fo r  t re a tin g  P a r k in s o n ’s d is e a se , th re e  d if fe r e n t  
$ 1 0 ,0 0 0 -a -yea r d ru g s  fo r  trea tin g  m u lt ip le  s c le ro s is ,  and  im p r o v e d  in h a le rs  fo r  a s th m a  p a tie n ts  that c o s t  
th ree  t im e s  as m u c h  as o th e r  in h a le rs . T e c h n o l o g i c a l  b re a k th ro u g h s  are a ls o  r e s u l t in g  in  a w id e  ra n g e  o f  
p o w e r fu l  n e w  d ru g s  in c lu d in g  a n tid e p re ssa n ts , m e d ic a t io n s  fo r  a c q u ir e d  im m u n o d e f i c i e n c y  s y n d r o m e  
( A I D S ) ,  a n d  d ru g s  fo r  r e d u c in g  c h o le s te r o l  le v e ls .  D e m a n d  fo r  s u c h  d ru g s  is b e in g  d r iv e n  in  p a rt b y  
d i r e c t - t o - c o n s u m e r  a d v e r t is in g , an d  m a n y  h e a lth  p la n s  are r e p o r t in g  that th e ir  d r u g  c o s t s  are soa r in g . T h o s e  
r is in g  c o s ts  a re  r e d is tr ib u te d  in  th e  h e a lth  c a r e  s y s te m  in  v a r io u s  w a y s  in c lu d in g  ch a n g e s  in  c o v e r e d  h e a lth  

in su ra n ce  b e n e f its ,  h ig h e r  p r e m iu m s  fo r  h e a lth  in su ra n ce , a n d  r e d u c t io n s  in  c o v e r a g e .

G o v e r n m e n t  r e g u la t io n  at b o th  th e  s ta te  an d  fe d e ra l le v e ls  c a n  a lso  in c re a s e  th e  c o s t s  o f  h e a lth  in su ra n ce  

a n d  lead to  h ig h e r  p r e m iu m s .  E x a m p le s  o f  s u c h  re g u la t io n s  in c lu d e :

• M a n d a te s  to  c o v e r  s p e c i f i c  b e n e fi ts  s u c h  as c h i r o p r a c t i c  s e r v i c e s  o r  m in im u m  h o sp ita l s ta ys  fo r  

b ir th s ;

• R e g u la t io n s  to  c h a n g e  th e  w a y  in  w h i c h  h e a lth  p la n s  o p e r a t c - f o r  e x a m p le ,  r e q u ir in g  app ea ls  
p r o c e d u r e s  w h e n  b e n e f its  are d e n ie d  o r  r e d u c in g  in su re rs ' a b il i ty  to  r e je c t  a p p lica n ts  w i th  p r e e x is t in g  

c o n d i t io n s ;  a n d

° T a x e s  o n  h e a lth  in s u ra n ce  p re m iu m s .

S ta te s  a lso  r e g u la te  th e  p r e m iu m s  tha t in su re r s  ch a r g e  fo r  h e a lth  p o l i c ie s ,  o f t e n  b y  re q u ir in g  p r e m iu m s  

ch a rg e d  to  s m a ll  f i r m s  to  fa ll w i th in  s p e c i f i e d  lim its . S u c h  re g u la t io n  is  f r e q u e n t ly  th o u g h t  to  k eep  
p r e m iu m s  a f fo r d a b le  fo r  e m p lo y e e s  in  th o se  firm s . H ig h e r - r is k  g r o u p s  h a v e  lo w e r  in s u ra n ce  co s ts  b e ca u s e  
o f  the  u p p e r  p r e m iu m  lim it. B u t  the  lo w e r  p r e m iu m  l im it  is  g e n e ra lly  h ig h e r  th a n  in su re r s  w o u ld  ch a rg e  to  
the  g o o d  r i s k s - p c o p l e  w h o  a re  h e a lth ie r  a n d  le ss  l ik e ly  to  u s e  h e a lth  s e r v i c e s .  C o n s e q u e n t ly ,  th e  g o o d  r isk s  
ten d  to d r o p  th e ir  c o v e r a g e ,  w h i c h  ra ise s  th e  a v e ra g e  c o s t  o f  in s u ra n ce  f o r  t h o s e  w h o  re m a in  in  the  
s m a ll-g ro u p  m a rk e t.

T h e  C o n g r e s s io n a l  B u d g e t  O f f i c e  ( C B O )  a s se s se s  th e  l ik e ly  p r iv a te - s e c to r  c o s t s  o f  p r o p o s e d  federa l 

m a n d a te s  o n  h e a lth  in su re r s  a n d  h e a lth  p la n s  as p a rt o f  its d u t ie s  u n d e r  th e  U n f u n d e d  M a n d a te s  R e fo r m  
A c t  o f  1995  ( U M R A ) .  T h e  a c t  r e q u ire s  C B O  to  e s tim a te  th e  a g g reg a te  a m o u n t  th a t p r iv a te - s e c to r  e n t it ie s  
w o u ld  h a v e  to  s p e n d  to  c o m p ly  w ith  th e  m a n d a te s , a s s u m in g  th a t s u c h  e n t it ie s  ta k e  a ll re a so n a b le  s tep s  to  

m itig a te  t h o s e  c o s t s .  C B O ’s a n a ly s is  is  l im ite d  to  th e  c o s ts  o f  th e  p r o p o s e d  le g is la t io n  a n d  d o e s  n o t  

c o n s id e r  its  b e n e f its .  In  r e c e n t  y e a rs , C B O  h a s  a n a ly z e d  p r o p o s a ls  to r e q u ir e  p a r i ty  in  th e  p r o v is io n  o f  
m e n ta l h e a lth  s e r v i c e s ,  to  e n s u re  a c c e s s  a n d  p o r ta b il i ty  o f  in s u ra n ce  c o v e r a g e ,  a n d , m o r e  r e ce n t ly ,  to  

ex p a n d  p a tie n ts ' r ig h ts .

C B O ' s  a n a ly s is  o f  a p r o p o s e d  h e a lth  in s u ra n ce  m a n d a te  ta k es  in to  a c c o u n t  h o w  e m p lo y e r s  w h o  o f f e r  h e a lth  
co v e r a g e  w o u ld  r e a c t  to  the  a d d it io n a l  c o s ts  im p o s e d  b y  th e  m a n d a te . E m p lo y e r s  m ig h t  re sp o n d  to  s u c h  

c o s ts  b y  r e d u c in g  th e  g e n e r o s i ty  o f  in s u r a n ce  co v e ra g e ,  p e rh a p s  b y  ra is in g  c o s t - s h a r in g  re q u ire m e n ts  
im p o s e d  o n  b e n e f i c ia r ie s  o r  b y  e l im in a t in g  s o m e  b e n e fits .  S o m e  e m p lo y e r s  m ig h t  d ro p  h e a lth  c o v e r a g e  
a lto g e th e r . T h e y  m ig h t  a lso  r e d u c e  th e  g e n e ro s i ty  o f  o th e r  e m p lo y e e  b e n e f i t s  o r  th e  s iz e  o f  w a g e  in cre a s e s . 

S u c h  a c t io n s  l im i t  th e  r is e  in  la b o r  c o s t s  th a t w o u ld  o th e rw is e  o c c u r  b e c a u s e  o f  an  in s u r a n ce  m a nda te .

E m p lo y e e s  a n d  o th e r s  b u y in g  in s u r a n ce  in  th e  in d iv id u a l m a rk e t  w o u ld  a ls o  r e s p o n d  to  r is in g  h e a lth  
in su ra n ce  c o s ts .  S o m e  w o u ld  d ro p  th e ir  c o v e r a g e  as p r e m iu m s  in c re a s e d , w h i l e  o th e r s  w o u ld  s e le c t  less
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g en e ro u s  c o v e r a g e  i f  th a t  o p t io n  w a s  a va ila b le . E v e n  b e n e f i c ia r ie s  w h o  re ta in e d  th e ir  h e a lth  c o v e r a g e  
w ith o u t  ch a n g e  a fte r  e n a c tm e n t  o f  an in s u ra n ce  m a n d a te  w o u ld  b e  a f fe c te d ,  s in c e  th e ir  c o s ts  w o u ld  
in crea se .

In  genera l, h ig h e r  p r e m iu m s  are l ik e ly  to  re su lt in  s o m e  lo ss  o f  c o v e r a g e ,  a lth o u g h  th e  m a g n itu d e  o f  th e  
re d u c t io n  is d i f f i c u l t  to  p r e d ic t .  O n e  s h o u ld  b e  ca u t io u s ,  h o w e v e r ,  a b o u t a p p ly in g  a s in g le  r u le  o f  th u m b  to  
assess  the  e f f e c t s  o n  c o v e r a g e  o f  ch a n g e s  in  p r e m iu m s  tha t a r is e  f r o m  d i f f e r e n t  s o u r c e s .  A n y  m a n d a te  on  
h ea lth  in su ra n ce  th a t ra ise s  p r e m iu m s , fo r  e x a m p le , c o u ld  c a u s e  s o m e  d e c l in e  in  c o v e r a g e - - ju s t  as an  
in cre a se  in  th e  p r i c e  o f  a n y  p r o d u c t  c o u ld  ca u se  d e m a n d  fo r  tha t p r o d u c t  to  fa ll. B u t  th e  s p e c i f i c  n a tu re  o f  
a n y  in su ra n ce  m a n d a te  w i l l  a f f e c t  its im p a c t  o n  co v e ra g e .  C o n s e q u e n t ly ,  p o te n t ia l d e c l in e s  in  co v e r a g e  ca n  
b e  e s tim a te d  o n ly  b y  a n a ly z in g  s p e c i f i c  le g is la tiv e  p r o p o s a ls  in d iv id u a l ly .

In  p a rticu la r, th e  lo s s  o f  c o v e r a g e  that is  l ik e ly  to  re s u lt  f r o m  im p o s in g  a n  in s u ra n ce  m a n d a te  d e p e n d s  o n  a 
n u m b e r  o f  fa c to r s  i n c l u d in g  the  fo l lo w in g  ( to  s im p l i f y  th e  d is c u s s io n ,  c o n s id e r  a m a n d a te  to  a d d  a n e w  

b e n e fit ) :

• A  m a n d a te d  b e n e f i t  that is  h ig h ly  v a lu e d  b y  c o n s u m e r s  w o u ld  c a u s e  fe w e r  p e o p le  to lo s e  in su ra n ce  
co v e ra g e  th a n  a b e n e f it  o f  lo w e r  v a lu e  h a v in g  th e  s a m e  co s t .

• A  m a n d a te d  b e n e f i t  tha t is a lre a d y  o f fe r e d  b y  m a n y  h e a lth  p la n s  o n  a v o lu n ta r y  b a s is  w o u ld  ca u s e  
fe w e r  p e o p le  to  lo s e  c o v e r a g e  than  a b e n e f it  th a t is n o t  c o m m o n ly  o ffe r e d .

• S o m e  s ta tes  m a y  a lre a d y  re q u ire  the  m a n d a te d  b e n e f it ,  w h i c h  w o u ld  lo w e r  the im p a c t  o f  the  m a n d a te  

fo r  the  n a t io n  as a w h o le .  ( E m p lo y e r  p la n s  tha t are f u l l y  in s u re d  m u s t  c o m p ly  w i t h  s ta tes' b e n e fit  

m a n d a te s , b u t  th o s e  that are s e lf - in s u re d  are e x e m p t  f r o m  th o s e  m a n d a te s  u n d e r  th e  E m p lo y e e  

R e t ir e m e n t  a n d  I n c o m e  S e c u r i t y  A c t  o f  1974, o r  E R I S A .

0 A  m a n d a te  th a t  p r im a r i ly  a f fe c ts  in s u ra n ce  o f fe r e d  b y  la rg e  f irm s  w o u ld  b e  e x p e c te d  to  lead to  a 
s m a lle r  d e c l i n e  in  c o v e r a g e  than  o n e  tha t p r im a r i ly  a f f e c t s  s m a ll  f irm s . S m a l l  f ir m s  a n d  th e ir  w o r k e r s  
are m o r e  s e n s i t i v e  to  prer. iu m  in cre a s e s  an d  a re  m o r e  l ik e ly  to  d r o p  c o v e r a g e  b e c a u s e  o f  a m a n d a te .

C O N C L U S I O N

T h e  n u m b e r  o f  p e o p le  w i th o u t  h e a lth  in s u ra n ce  c o n t in u e s  t o  g r o w  d e s p ite  th e  b o o m in g  e c o n o m y ,  

e x p a n s io n s  in  M e d i c a id  e l ig ib i l i t y ,  a n d  o th e r  e f fo r ts  to  in c r e a s e  in s u r a n ce  co v e ra g e . R i s in g  h e a lth  ca re  
c o s ts  h a ve  m a d e  in s u r a n c e  le ss  a ffo rd a b le  fo r  m a n y  A m e r i c a n s .  P ro p o s a ls  tha t w o u ld  im p o s e  n e w  
m a n d a te s  o n  h e a lth  p la n s  a n d  in su re rs  a re  m e a n t  to  im p r o v e  th e  v a lu e  o f  in s u ra n ce  to  c o n s u m e r s ,  b u t  th e y  
c o u ld  a lso  ra ise  in s u r a n c e  c o s ts  and  e x a ce rb a te  the  p r o b le m  o f  g r o w in g  n u m b e r s  o f  t h e  u n in su re d . O th e r  

p ro p o sa ls  a re  in te n d e d  to  in c r e a s e  h ea lth  in su ra n ce  c o v e r a g e  b y  c r e a t in g  a le ss  r e g u la te d  e n v ir o n m e n t  in  
the s m a ll-g ro u p  m a rk e t  th r o u g h  s u c h  v e h i c le s  as a s s o c ia t io n  h e a lth  p la n s  and  h ea lth  m a rts . A l t h o u g h  th o s e  
p ro p o sa ls  c o u ld  e n c o u r a g e  th e  e n try  o f  s o m e  lo w e r - c o s t  h e a lth  p la n s  in to  th e  h e a lth  in s u r a n c e  m a rk e t, th e y  
m ig h t  a lso  d e c r e a s e  c o v e r a g e  a m o n g  h ig h -r is k  g ro u p s . B a la n c in g  th e  a d v a n ta g e s  a n d  d is a d v a n ta g e s  o f  

c o m p e t in g  p o l i c i e s  is  a s ig n i f i c a n t  ch a l le n g e  fa c in g  th e  C o n g r e s s  in  th e  m o n th s  ahead .

I* Pau l F ronstin , "S o u rc e s  o f  H ea lth  In su rance  an d  C ha rac te ris tic s  o f  th e  U n in su red : A n a ly s is  o f  the M arch  1998 C u n c n t 
Popu la tion  S u rv ey ,"  EBRI Issue Brief, no. 204 (W ash ing ton , D .C .: E m p lo y e e  B en e fits  R esea rch  In s titu te , D e c em b e r 1998).

2 , Ph ilip  F. C oop e r a n d  B a rb a ra  S te inb e rg  S chone , "M o re  O ffe rs , F ew e r T ak e rs  fo r E m p lo ym en t-B a se d  H ea lth  In su ran ce : 1987
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and 1996," Health Affairs, vo l. 16, no. 6 (N ovem ber/ D ecem ber 1997), pp . 142-148.

^ F r o n s t in ,  "S ou rce s  o f  H ea lth  Insu rance."

i  C ooper an d  S ch o n e , "M o re O ffers, F ew er T ake rs ."  T h is s tu d y  uses d a ta  from  the  N a tio n a l M ed ic a l E x p en d itu re  Su rvey , 
1987, and th e  M ed ic a l E xpend itu re  P ane l S u rvey , 1996.

£* Ron W inslow , " H e a lth  C are In fla tion  R ev ives in M inn e apo lis  D esp ite  C o s t-C u ttin g ,"  IVall Street Journal, M ay  19, 1998.
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LETTERS OF SUPPORT 
March 20, 2000

Attached is a list of letters of support received by Rep. Norman 
Rokeberg concerning HB 211.

mailto:Represenlative_NorfTian_RokebGrg@legis.slale.ak.us


LastName FirstName

Alexander, MD David G.

Anschuetz, MD, FACC Richard A.

Arita, MD Adam A.

Armstrong, MD, FACR Michael B.

Baker, MD Beth

Baldauf, MD, FACC James A.

Barnett, MD Mark R.

Beacham, MD Sherman

Bell, MD Owen R.

Bergeson, M.D. Man/in E.

Bruce Doug

Buchanan, MD Richard

(cannot read signature) Robert

Cates, MD J C

Cates, MD Vern

Chen, MD Barbara M.

Child, DO Gary

Coalwell, MD Timothy

DeKeyser, MD John

DeMers, DO, MPH Many p.

Endres, MD Donald R.

Farah, MD Richard F.

Farleigh, M.D. Richard M.

Ferris, MD Glenn A.

Organization

Alaska Physicians and Surgeons 

Alaska State Medical Association 

David G. Alexander, MD 

Alaska Heart Institute 

Adam A. Artia, MD 

Michael B. Armstrong, M D 

Internal Medicine Associates 

Alaska Heart Institute

Sherman Beacham, MD

Owen R. Bell, MD, W endy Thon, ANP, RN-C, Martha Linden, CNM, MSN, PC

Tanana Valley Clinic

Provide Alaska Medical Center

Internal Medicine Associates

Opthalmic Associates

J C Cates, M D

Vern A Cates, MD

Barbara M. Chen

Medical Park Family Care, Inc.

Medical Park Family Care, Inc.

John B. Dekeyser, MD, PC 

Mary P. DeMers, DO, M PH 

Geneva W oods Ear, Nose &

Richard M. Farleigh, MD, PC 

Alaska Spine Institute



LastName FirstName Organization

Fortson, MD Jayne Jayne Fortson, M D

Gerboth, MD Gregory Internal Medicine Associates

Gordon, M.D. Thomas Alaska Neurological Consultants, LLC

Gordon, M.D. Thomas Alaska Neurological Consultants, LLC

Gower, MD Roland E. Roland E. Gower, MD

Hadley, MD Shawn Alaska Rehabilitation Medicine, Inc.

Hayams, D.O., FACOS Stephen Stephan P. Hayms, D.O., LLC

Hummer, MD Milton T. Milton T. Hummer, MD

Janis, MD Burton Burton Janis, MD

Jayich, Ph.D., MD Steven Pathology Associates

Jones, MD F. Leland Medical Park Family Care, Inc.

Koval, MD Janice Internal Medicine Associates

Krauss, MD Seth L. Alaska Heart Institute, LLC

Ladyman, MD George H. Health South

LastName FirstName Organization

Lawrason, MD Peter Fairbanks Clinic

LePique, MD, FACOG Marcelyn Marcelyn LePique, M.D.

Lipke, MD, Robert W. Robert W. Lipke, MD, A P C

Makin, MD Harbir Harbir S. Makin, MD

Manuel, MD Michael D. Michael F. Manuel, MD

Mason, DO Bret L. Orthopaedic Trauma Care

Mayer, MD, FACC, FACP William P. American College of Cardiology

McCormic, MD John J. Health South

McCray, MD William Internal Medicine Associates

McGuire, MD David A. David A. McGuire, MD

Mues, MD John C. John C. Mues, MD, FACP



Neubauer, MD, FACP 
Nolan. DO 
Norman, MD 
Nyboer, MD 
Peach, MD 
Peters, MD 
Richey, MD 
Roberts, PA-C 
Sahagun, MD 
Schultes, MD 
Schultz, DO 
Senter, MD 
Smith, MD 
Steiner, MD 
Tamai, MD 
Taylor, MD 
Weale, PT 
White. MD 
Wilder, MD 
Williams, MD 
Worrell, MD

L a s t N a m e FirstName

Richard 
Patrick M. 
Michael C.

David
Richard
Mark E.
John R.
Geronimo
Glenn
John
Thomas P. 
Jack Arlyn 
Griff C.
Jim
R. Randy 
Mary
R. Matison 
Norman J. 
J. David 
Paul

Richard L. Neubauer, MD, FACP 
Patrick M. Nolan, DO, Inc.
Michael C. Norman, MD 
Dr. Nyboer and Associates 
Internal Medicine Associates 
Richard A. Peters, MD 
Mark E. Richey, MD, PC 
Orthopaedic Trauma Care 
Internal Medicine Associates 
Medical Park Family Care, Inc.
John Schultz, DO 
Thomas P. Senter, MD 
Jack Arlyn Smith, MD 
Griffith C. Steiner, MD 
Tanana Valley Clinic 
Medical Park Family Care, Inc.
Alaska Physicial Therapy Association, Inc.
Medical Park Family Care, Inc.
Norman J. Wilder, MD
Geneva Woods Ear, Nose & Throat Associates, Inc. 
Paul M. Worrell, MD

O r g a n iz a t io n
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Nation & World : Sunday, March 12, 2000

So far, Texans happy with 
patient-rights law

j

by .Jim Hrunner 
1 Seattle Times Olympia bureau

; FORT WORTH, Texas - This week, Gov. Gary  Locke is 
j expected to sign a Patient Bill o f  Rights that will m ake 
i Washington the fourth state to g ive its citizens the right to sue 
' health plans for denying medical care .

In passing the legislation, Washington lawmakers from both 
parties largely ignored the warnings o f  the health-insurance 

i and m an a g e d -c a re  lobby, which predicted the law would 
encourage a flood o f  lawsuits, cause a big leap in hea lth -care 
costs and price thousands out o f  health-insurance coverage.

i
I

Here in Texas, which in 1997 became the first state to give 
■ people the right to sue  their health plans, the critic isms sound 
! familiar. The insurance lobby fought tooth and nail against that 
1 law, using arguments identical to those now be ing  leveled 
against the Patient Bill o f  Rights in Olympia.

But in the Lone Star State, those doomsday pred ic tions haven't 
come to pass.

"They were saying it was going to be awful, tha t the 
apocalypse was going to visit us all," said G eorge Parker 
Young, a Fort Worth attorney who took on the m a n a g e d -c a r e  
industry in several lawsuits before the new law. "It hasn't 
happened."

Only a few lawsuits - estimates are between five and 10 - have 
been filed in three years under the Texas reforms. The 
insurance industry acknow ledges that the law has so far not 
driven up hea l th -care  costs.

And doctors, patients and lawyers in Texas say  the statute,

I o f  5 3 /16 /0 0  I0 M 6  A f
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while not perfect, has given them more leverage to demand 
; treatment from their health plans.
I

j Some early doubters have come around, most no tab ly  Texas 
| Gov. George W. Bush - who allowed the m easu re to become 
; law w ithout signing it because o f  concerns about, its impact on 
i hea lth -care  costs. On the presidential campaign trail, Bush 
1 now touts the measure as evidence o f  his record as a "reformer 
1 with results" and says he would favor s im ilar legisla tion on the 
i national level.
I

[ But critics o f  the Texas law warn that its true impacts are yet to 
! be felt.

"Those who draw a conclusion that the flood o f  lawsuits didn't 
happen are premature," said Jerry Patterson, executive director 
o f  the Texas Association o f  Health Plans.

I
The Texas law is being challenged in a federal appeals court, 
which will decide whether the law is superseded by federal law 
that prohibits such lawsuits. I f  the Texas law is upheld, 
Patterson predicted that there could be m any more lawsuits. He 
said attorneys have been holding sem inars around the state to 
teach lawyers how to sue HMOs successfully.

i
Costs will rise, agencies warn

!

In Washington, some state agencies issued warn ings about the 
potential costs o f  the state's Patient Bill o f  R ights as it sailed to 
Locke's desk with broad bipartisan support. Early estimates are 
that the measure could add S34 m illion to health-insurance 

1 costs for state employees - a  daunting price tag in the 
post-Initiative-695 era o f  shrinking tax revenues.

| Some analysts say that medical costs could balloon , e ither 
because o f  multim illion-dollar lawsuit awards aga ins t health 

! plans, o r  i f  the plans feel pressured to approve unnecessary 
! medica l treatments as a precaution against lawsuits.

Accord ing to industry studies, every  1 percen t increase in 
: hea l th -care  costs means 8,400 Washington residents lose 
coverage, either because they or their employers can't afford it, 
said Karen Merrikin. The director o f  health po licy  development 
for G roup Health Cooperative o f  Puget Sound, she testified 

j before state lawmakers in January. Merrik in said the industry 
! predicts that Washington's Patient Bill o f  R ights could boost 
insurance costs by 2 to 8 percent.

But in O lympia and across the nation, worries abou t costs are 
being trumped by high-profile stories o f  how  managed-care 

I plans have interfered with the doctor-patien t re la tionship .
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W hen hea lth -care costs skyrocketed in the 1980s, m any 
employers turned to m an ag ed  care to control costs. HMOs 
and o ther forms o f  m an ag ed  care encouraged prudence and 
careful oversight by refusing to pay  doctors for perform ing 

! what the plans considered unnecessary tests o r procedures.

| But those strategies produced horro r stories abou t patients who 
J c la imed they were denied coverage for lifesaving treatments.
I Managed-care reform has becom e a huge national issue, with 
Congress now negotiating over a national patien t bill o f  rights 
and presidentia l front-runners Bush and Vice President A1 
Gore both pledging their support.

The role of independent review

j Under Texas' new patient bill o f  rights law, the lawsuits filed 
so far allege that penny p inching by  m an a g e d - c a r e  outfits has 
interfered with sound medical judgm en ts , w ith d isastrous 

. results.
i

In one case, a 66-year-old w om an  with a cancerous tumor in 
her j aw  claims she was unable to get a referral from her doctor 

I - the doc to r she also worked for - to begin chemotherapy with 
an oncologist. The doc to r w as allegedly re luc tan t to refer 
patien ts to specialists because o f  an  H M O  plan, later ruled 

1 illegal, that pu t more m oney  in the pocke ts o f  physic ians who 
I were  s t ingy w ith referrals.

' She eventually got the chemotherapy . But the woman , who is 
te rm inally ill, c la ims the de lay blocked her chance at recovery.

In ano the r case, a 68-year-old m an with a history o f  depression 
killed h im se lf  ju s t  one day after being d ischarged from a 
hospita l where he had been adm itted  after an earlie r suicide 
attempt. His fam ily sued, c la im ing the hospital p remature ly 

: d ischarged him because o f  H M O  regu la tions d iscourag ing long 
• hospital stays.

j In both o f  those cases, the lawsuits come too late to save the 
I patien ts involved. That's w hy  insurers, lawyers and doctors 
; agree the most important part o f  the Texas law is that it gives 
| peop le  the right to an independent rev iew o f  H M O  decisions.

"That's been the ticket, that's been the most important part," 
sa id Dr. Paul Handel, a Houston urologist.

T he  reviews, s im ilar to those which would be a llowed by 
Washington 's Patient Bill o f  Rights, are conduc ted  by three 
independen t review organizations certified by the Texas 
Departmen t o f  Insurance. Docto rs rev iew  cases where insurers
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deny coverage as medically unnecessary.

' The results o f  the reviews have been almost even ly  split.
i
| As o f  January, 791 complain ts had been fielded by  the 
• independent review organizations. In 365 cases, the  insurers '
; refusal to authorize a treatment was upheld. In 374 cases, their 
| decisions were overturned. In 52 cases, their decisions were 
partially overturned.

For Jackie Burros, a Fort Worth woman fighting breast cancer, 
an independent rev iew allowed her to win trea tment for 
lymphedema - a painful swelling o f  the limbs caused by  the 
removal o f  her lymph nodes during treatment for the  cancer.

Burros is a serene woman who main tains a  cheerful ou tlook 
despite a five-year battle with breast cancer and two 
mastectomies. A sign in her ba th room  says, "Good morning, 
this is God. I will be handling all you r problems today."

i
j But that op tim ism  didn 't come so easily last year. A fter an 
. exhausting regimen o f  chemotherapy , Burros said her H M O  
refused to authorize the lymphedema treatment he r  doctor 
insisted was necessary.

Burros' condition is treatable w ith  specia lized massage and 
tight-fitting fabric sleeves that keep the lymph fluid from 

l building up in her arms. Her insurer, Harris Methodist, had 
approved the treatment in 1995 following Burros’ initial 
d iagnosis. But Harris denied the treatment last yea r when 
Burros and her doctor sought it again.

i

In February , the independent rev iew  organization ruled that 
Burros’ lymphedema treatment was medica lly necessary,

> overturn ing Harris’ denial.
I
"Thank God," said Burros.

Threat of lawsuit is powerful

1 Sometim es ju s t the threat o f  an independent rev iew  or a lawsuit 
is enough to persuade reluctant FIMOs to au thorize m edica l 

; care .

I Cynth ia Vance, a Fort Worth m o the r  o f  three, fought 
: successfu lly to get her HMO to pay for nursing c a r e  for her 

19-month-old son, Jordan, who was bom  nearly four mon ths 
premature .

{ Jordan suffers from underdeveloped lungs and a w indp ipe  so 
; narrow he would suffocate i f  not for the tube in his neck. He is
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| fed th ro u g h  an o th e r tu b e  a ttach ed  to  h is belly .

A ll o f  th ese  co n d itio n s are  n o rm al fo r p re m a tu re  b a b ie s , say s 
D r. Jo h n  P faff, a p ed ia tric  p u lm o n o lo g is t w h o  tre a te d  th e  boy . 
W ith  p ro p e r  c a re , Jo rd an  w ill p ro b a b ly  g ro w  up to  b e  a 
h ea lth y , n o rm al ch ild , P fa f f  sa id .

In fact, h e  co u ld  have been  sen t h o m e  from  th e  h o sp ita l sev e ra l 
w e ek s  e a rlie r  i f  h is  in su re r h ad  n o t re s is ted  p a y in g  fo r  in -h o m e  
n u rs in g  c a re .  W ith o u t that c a re ,  P fa f f  said , h e  re fu se d  to  let 
Jo rd a n  be d isch arg ed , even  th o u g h  the  in su re r w as  th rea ten in g  
to s to p  p ay in g  fo r his c a re .

"T h ere 's  no  d o u b t in m y  m ind  the  c h ild ’s life  w o u ld  h av e  been  
: im p eriled ,"  P fa f f  said.

_
A fte r  m o n th s  o f  w ran g lin g  and  a ca ll to  Y o u n g , th e  F o rt W o rth  

| a tto rn e y , V an ce  g o t the H M O  to pay . V an ce  is co n v in c e d  the 
' law  g av e  h e r  the  leverage she n eed ed .

 ̂ H an d e l, th e  H o u sto n  u ro log ist, sa id  the  law  h a sn 't  e ra se d  all h is 
j co n c e rn s  ab o u t m a n a g e d  c a re  bu t it has p ro v id ed  m o re  too ls
i to p eo p le  like V ance.
I

, "T h e re  h av e  been  few er p ro b lem s. T h a t is a  se n se  ac ro ss  th e  
s ta te ,"  H andel sa id . "To m y th in k in g  th e re  re a lly  h a s  n o t been  a 

; d o w n sid e ."

Jim  B runner: 360-236-8266.
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O ffice o f  the G o v e rn o r

Date: March 15, 2000 
FOR IMMEDIATE RELEASE
Contact: Governor's Communications Office, 360-902-4136

Locke signs 'Patient's Bill of Rights' legislation
TACOMA - Gov. Oarv Locke today took a giant step in helping people get the care they need 
from managed health care providers.

Locke signed into law what has been called a "patient's bill of rights" that strikes a balance between 
providing quality health care and containing rising health-care costs. The legislation will make sure 
consumers can get information to make informed decisions when they purchase health care and 
hold account- 'e their health care plans.

"It's just unacceptable that medical treatment can be delayed because HMOs and insurance 
companies question a doctor's diagnosis,” Locke said. "People need to be able to make decisions 
about their health care with their doctors, not insurance companies, accountants or auditors."

Sen. Lorraine Wojahn, prime sponsor of the bill, echoed the governor's comments.

"I am calling the patient's bill of rights a 'people bill,"' she said. "A life can sometimes hang in the 
balance while an insurance company decides whether or not to pay. Without the protection of this 
bill, people could be forced to suffer needlessly or, yes, even die."

The legislation provides several basic rights:

• A fast and impartial grievance process to resolve health care disputes.
• A timely external and independent medical review of health care disputes.
• The right to sue managed care plans if patients believe their managed care system has 

harmed them through negligence.
• The right to get access to information about health care plans.
• Protection from unnecessary invasions of health care privacy.
• A health plan medical doctor who is a licensed doctor.
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MERE?
In 10 years, m a n a g e d  care has c h a n g e d  the 

landscape of A m e r i c a n  health care, saving 

m o n e y ,  simplifying p a p e r w o r k  a n d  

engendering lots of n e w  legislation —  

but ail the p r oblems haven't been solved.

wr

M A N A G E D  C A R E  FACTS A T  A^GO\N

HMO enrollment reached 83.7 million in 1997i§js
♦ Enrollment in preferred provider organizations (PPOs)
1997.
♦ Insurance companies own 60.4 percent of
♦ Fifteen of the top 25 HMO plans are nonprofits.;
♦ There were 757 licensed HMOs and 1,035 PPOs operating i  
in 1997.
♦ Managed care enrolled 46.7 percent of the Medicaid poputs 
1997 (14.6 million people).
♦ HMOs enrolled 14.9 percent of the Medicare popuUt»njn39S 
people). . . .
♦ After actually decreasing 1.3 percent in 1997 (from 5434'ts: 
coverage), health maintenance organizations' (HMOs) aven
ums are rising to an estimated J460 in 1999.

* -jQ*" • I ^

.04',
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llv Richard Cauchi

hen Helen Hunt's character in the movie “As Good as it 
blasted her managed care plan for not giving her 

asthmatic son the help he needed, audiences cheered.
Is dissatisfaction with managed care organizations as wide­

spread as headlines lead us to believe? Or are we in danger of 
“ over-managing" managed care, defeating its purpose with 
micro-oversight of health carc decisions?

Certainly the 199S congressional debate about patient protection 
legislation caught the public's ear. Meanwhile, the real action has 
been in state legislatures. Between 1994 and 199,S. 39 states 
approved “ patient protection acts" or “comprehensive consumer 
bills of rights" affecting managed carc. Eleven of those were 
adopted in I99S. The remaining 11 states have considered similar 
legislation.

Much legislative activity is driven by consumer complaints, 
l-tir example, legislators heard about women being released from 
hospitals less than 24 hours alter delivering babies because man­

aged carc plans wouldn't pay (or longer 
stays. Under this so-called “ drive- 
through delivery” practice, most 
women and babies did fine, but some 
had serious problems. In the first year 
after this issue made headlines. 27 
stales enacted laws requiring coverage 
for longer stays, typically 48 hours.

In Colorado, a personal story came 
from a mother who also happened to be 
a legislator and chair of a legislative 
health committee. During a 1998 man­
aged care hearing, she told of her daugh­
ter, "Marcia," who was diagnosed with 
uterine cancer at age 30. Marcia's older 
sister also had the disease at a young age, 
resulting in a hysterectomy several years 
previously. With Marcia's diagnosis and 
family history, her doctor recommended 

a full hysterectomy. But her health maintenance organization 
i HMOl said "no, it would pay only for a partial procedure." and con­
tinue to monitor her condition.
R i . lu r J  L Juc lii c m m  licJ llh  u n u u n . i  iiir \C S L  ur llic D t v i f f iifnV*. .VO I <’. i“  
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I believe tin* I IMO  made its decision based on tinan- 
via! considerations ami not on what was best lor M,.-cia 
asserts her mlliieiitial mother. Nile believes legislators pl.i> 
an mi|>ortani oversight role to protect consumers

\nother issue making headlines concerns jeeess to 
em ergeno  services under managed care plans When 2- 
sear-old Michael Silver cracked his head open on I hanks- 
giv me eve several years ago. his parents rushed linn to the 
nearest emergency room, five minutes assay. The  child 
receiv ed three layers of stitches from a plastic surgeon, hut 
the family's H M O  refused to pay the S560 hill because 
Michael's case didn't constitute an "emergency" under the 
plan. Nor had his parents contacted the H M O  (or prior 
permission tn take him to a facility outside the network.

"My son was gushing blood. I was scared to death, and 
ms hands were ho ld ing  Ins wound shut," reports 
Michael's mother. "It certainly was an emergency in my 
mind, and it never occurred to me to take him the -Hi- 
minute t im e  to our IIMO's closest emergency center or to 
call them up. (ielling my baby immediate help was all 
that was on my mind."

In response to similar cases, more than .«> stales have 
implemented "prudent layperson" standards u» make get- 
mi" emergency care easier. Such laws require plans to 
e m i r  em erg en o  care it a "prudent layperson" believes 
that immediate treatment is needed.

Person.i! stories such as Man ia's Michael's ami others 
made managed care a top constituent issue lor many stale 
legislators ill tile I'tut is With I is es, I is eliilnuds and s otvs 
at s ta ke , si.ties a vied ilecisiselv. Among the all states, 
nearly *i(MI lasss passes) that atlect managed s.ire. as Cord­
ing in N't SI s Ile.illh I'olics Iracking Vrs ise 1 1 l l ' lM

PRO CONSUMER LEGISLATION

state lasss aslslressnig these issues base not lollsissed 
.ms single model .nt. a l ilmugh mstirance regulators, 
phssieiaits .nisi consumer advocates have emula ted sev- 
et.il such es.mtples. In I j c i not all svere high sisihilitv 
pas kages Many u| die VliU stale lasvs jslslressed particular 
issues reported by consumers negotiating the managed 
sa fe system, such as gaining access to a specialist, being 
lulls mlnrmed ol medical options, getting coverage ls»r 
em e r g en o  m om  services, obtaining -t-S-luiur hospital 
coverage lo llowmg birth lor maternity cases, receiving 
.idcv|uatc hospital coverage I or mastectomies appealing a 
denial ol coverage tor a specific service or procedure, or 
even pist knowing what is covered.

Along the way, legislatures also have addressed struc- 
lural and (manual issues not as visible to the individual 
enrollee. These include: requiring consumer "report 
cards," requiring all H M O  medical directors to he 
licensed MDs. allowing more providers to jo in health 
plans, requiring advance notice when terminating d o c ­
tors and other providers and requiring prompt payment 
lor doctors or specialists.

Many ot these recent laws cspand state authority or 
mandate additional action or services. Hovscser al the

A
fter five years of state actions some dear trends have emerged for man­
aged care. At least 20 states have enacted laws with These requirements:

♦ Any willing provider In response to complaints that consumers want to use 
a local drug store, 22 states require that managed care organisations allow any 
pharmacy to be a provider to their enrolle^-jeveral stateTato-induck doctors 
or other providers.* • - V-'—TV’
♦ Bans on gag clauses: forty-six stateyJtave laws prohibiting any agreement, 
that limits doctors' ability to mform pabents of treatment opbor^eSedalfyTf 
some choices may cost the insurer.moreiAj ?97' ederalAaw^posy-baro-gag;v*. k .* * 1 V» am i ■ ■■■■ ■■i i>i »rFa« i idauses for Medkaid and Medkarc-managed

-  -♦ Bans on flnandal'lncentiirest'JwentyLtwo-states^protubfttaFAaanagedxare- 
plan from rewarding doctors■far-perfomimg^Tess.,CPStyprooedurey r 4 y « ^ i ^  
irig a l e s
♦ Direct access to  women's health spedallrtjrThj

S O M E  S T A N D A R D  F E A T U R E S

,__________gtheDis-X.-xX-er
trict of Columbia now  allow women toseean'obstetnaan or-gynecolqqotwibi-..
V U l  I u  X  w i  w  « m w m i -w  " y l p / j  . | w - w  a -
♦Hospital stay a fter childbirth: fortyTJveestates require rambtirceDen t fori" 
(typically)at least a 4&rbour.matemity5tay.:Aiederal law."*"""’™’-"*— *'— 
a AB-hour stay took -effect i n j a h u ^  J
♦ Independen t review ordenlalsrTw^re-ontsiatetancCtheiDfctiict of• - *-• . * •.« • ....+•••■■ -wj  * ‘
Columbia i ? “ * ■* “
care. Once
embraced as a 'reasonable*-alternative to court suits. jh-Teas^anTIWIO associa­
tion actually urged a federal judge, to retain that state's e x t e r ^ a p p ^ ’poCesSl'' 
Aetna, the nabon's largest managed care comfjanyj has a n n o u n c e d  f t  w i f l v o lu n -  

tarily allow such appeals for enrollees in30states,ias of J u n e  30pTS99.'.Jn addP 
tion, all 50  states require some form of internal appeal fordeniab^cart'T*-,^; -: '
♦ Pruden t layperson standard fo r enriergenclesr^ir^kjnepratjelaws 
specify automatic coverage for emergency.raedical concfit iora ^of sufficient 
severity, induding severe pain, that a prudent layperson, vyfro posse s« ]an  aver­
age knowledge of health and medicine,' could reasonably « p e a t i S e ^ O T r K e  of 
medical attenb'on to result in plating the person's health in jeopardycI^S^;-' y
♦ Financial standards and licensing: All 50 states provideforstructural reg­
ulation of managed care organizabons, usually requiring a'-certifiate-rfauthor- 
it/” to operate, financial solvency standards, periodic reporting andfiCng of oper- 
abonal plans. - ■ — "

same time, the legislative sponsors generally made n clear 
that they did noi mleinl In rotrict enrollment or hurt the 
growth ol managed care plans. In tact, some would say 
the pro-consumer regulations mav well make H M O s  
more acceptable and ultimately more popular.

With all these laws m cited, has managed care finally 
been "managed.1" for IW9. many legislators would answer. 
"No wav!" An HITS survev ot legislators active in health 
issues conducted in December indicates that managed care 
in general is still a priority m all 50 states and D . C . "

(.fillers worry, however, that overregulation o f m an ­
aged care plans may deloat their very purpose. While the 
horror stories make the headlines, the reality is that m an ­
aged care has become a way of life tor most Americans, At 
last count, more than InO million people were enrolled in 
some lorm ot managed care. These plans appear to serve 
the needs ol mans enrollees. especially those with lew



INNOVATIVE A N D  C O NTROVER SIAL IDEAS

A
s the managed care debate evolves in the media and on the floor of state 
legislatures, new  (some might say far-reaching) provisions have been 
enacted by selected states:

♦ The right to sue your HMO: Texas is the first state to enact an "insurer liabil­
ity" provision that holds health maintenance organizations liable for health treat­
ment decisions. Missouri used another approach by repealing an earlier law pro­
hibiting th e  'corporate practice of m edicine.' Health plans decry right to sue 
provisions and say they will prompt premium increases of up to  10 percent; in 
addition federal law limits the reach of states' authority. However, 31 states 
reported that this is a legislative issue for 1999.
♦ Report cards: In an effon to assist consumers in choosing a plan, 11 states now 
require publication of an evaluation booklet, commonly called a 'report card.' In 
Vermont, for example, the public report card will measure how well plans are com­
plying with about 60 selected state laws and regulations. "Ultimately it will be a 
great tool for consumers," noted William Little of Kaiser Permanente, Vermont's 
largest HMO.
♦ Specialists as primary doctor: For people with a single chronic health prob­
lem, the usual procedure of calling a primary care provider first can be frustrating 
and unproductive. In 1998, Indiana, Kentucky, New Mexico and Pennsylvania 
joined New Jersey, New York and Texas in allowing an enrollee to select a specialist 
(such as a neurologist, a mental health provider or a cancer specialist) to be their 
main provider.

Medical d irector requirements: Some managed care organizations’ chief 
j officers have business degrees rather than medical credentials. In the past two 

years, 18 states nave established specific qualifications and responsibilities for HMO 
j medical directors; most require a current in-state medical license. Several states 
j make such directors "responsible for treatm ent policies...of the carrier," which 
I means they could be legally liable for actions of their staff.
I ♦ Consumer assistance/ombudsman programs: Over a dozen states estab­

lished ombudsman programs for Medicaid managed care. Now California, Maine 
I and Vermont have launched such publicly funded advocacy programs (or private 

market enrollees, and other states are looking closely at these examples.

m ajor health problem s. And they do so with fewer 
complaints than most people believe.

Some legislators are looking lor a middle ground. "Ye>.
I believe some regulation is necessary, but we don’t want 
to drive HMOs out of business." says Representative 

Gregg L'nderlteim. chair of the Wisconsin 
Assembly Health Committee. He adds. 
"Some HMOs behave very appropriated  
Clearly there are some bad actors in the 
HMO industry and they are making the 
environm ent more difficult tor those wlu> 
have operated ethically and efficiently.”

"It was really the private employer who 
caused the rapid growth of managed care over the last 
decode." says John Iglchart. (minding editor ol lli.ilth 
Att\iir\. a leading national journal. "It wasn't really until 
the private sector came along null the private employer’s 
contribution and decided that rather than pur it into 
indemnity insurance, which was uncontrolled at that 
point, they would move into managed care

So we should remember that the comlict and tliv

Underflow*
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M A N A G E D  C A R E  H E R E  T O  S T A Y

\gree or disagree, rohev makers rssog ::::v  th a t 
managed care is here t"  stjv. The business commumtv 
accepts tne analysis ot health leaders such as varito rd  
U niversity 's Or Alam tn th o v e n  that m anaged care 
has the best d u n c e  ot increasing access, im proving 
quality and m oderating tne rate ot increase m health 
care costs.

For private em ployers and governm ents alike, the 
biggest HMO success storv is cost savings.

"The role ot m anaged care is to attack unneccssarv 
and in ap p ro p ria te  costs." says M epnen vie M ont- 
m olhti. vice p residen t " t WMed Health Clan ot 
Honda, a managed care plan. "Ilouhle digit intl.nm n 
caused m illions to lose access to atto rdah lc hea lth  
care insurance." he emphasizes. In Il».ss. the average 
per em plovce cost tor medical benefits in the United 
States shot up IS,n percent: in I “ so . an o th er In 
percent, in P'oil. up I '.I  percent: in "I up Id I per­
cent. W ith m anaged care, these ligufes have been 
reduced ilrainaticallv. with increases below 2 percent 
.’or 1‘io.s. in I n o r. prem ium s actually decreased bv 
I ! percent "

i itm g several national and local polls, de M ont. 
mollm also sacs tliat most \mericaiis including those 
enrolled in managed care plans, are satisfied with ilieir 
health care coverage, lie also warns that burdensom e 
regulations will result in higher costs, and that the 
alternative to a managed care system often i% "mtcuni- 
dmatec! care D on’t put the entire managed care sys­
tem at rok in tile absence ol conclusive evidence that 
there is some systemic problem .”

A S Y S T E M I C  P R O B L E M ?

I hhers believe there is .i systemic problem ." I he U.S. 
health care system is in chaos." asserts led I.ewers, a 
vice chair ot the American Medical Association's execu­
tive committee. "A lot ot the sutisiuctioii statistics that 
you've seen are trom  people who probably have not 
used (lie health  care system —who have not had any 
chance to know whether it works or doesn’t work.

"l or example, it you look at mental health care, only 
'  percent ot Americans use those benefits. So it you 
look at your satisfaction questionnaire, you 'd  say 
you're satisfied with your mental health coverage, even 
it you haven't used i t . " he points out.

Matty people aren 't aware ot the innovative things 
I IMOs do. de M ontm olhn counters, launm enlu ig  on 
the Helen Hunt character and her asthm atic son. lie 
s.ivs. ' Hie irony is that many HMDs have been pioneers 
m putting  together com prehensive asthm a programs 
that help children control their symptoms and reduce

ii /*.*;. /'**



W H A T  E L S E  T O  L O O K  F O R  I N  1999

♦  H i g h e r  p r e m i u m * :  A fte r several years of a lm o s t leve l rates 

ch a rg e d  to e m p lo y e rs  a n d  co nsu m ers, p re m iu m s  are h e a d e d  up. 

T h e  latest survey, released in  |anuary, co nfirm e d H M O  p re m iu m s are 

rising 8  p ercen t to  10 percent this year, the largest ju m p  since 1993 

(th e  year o f Preside nt C lin to n 's  nation al health reform  p roposal). At 

th e  sam e tim e , tra d itio n a l in d e m n ity  health insurance rates also are 

ris in g  8  p e rc e n t, b u t  H M O  p re m iu m s  re m a in  a b o u t 2 0  p e rc e n t 

cheaper.

However, c o p aym e nts  and deductibles will becom e higher an d m ore 

widespread, as m a n y  em ployers seek ways to continue health  benefits 

fo r e m p lo y e e s  w it h o u t  fo o tin g  th e  entire  bill. S o m e state regulators 

m ay again e x a m in e  th e  possibility o f capping certain insurance rates.

In th e  p riva te  m ark et, th e  M id w e s t Business C ro u p , representing 

110  large e m p lo y e rs  in  11 m idw e stern  states, is "s tro n g ly  e n c o u ra g ­

ing  m e m b e rs  to  h o ld  th e  line on  p re m iu m  renewals an d to  consider 

tactics such as freezin g  en ro llm e n t in plans w here there are large rate 

increases, ra is in g  c o p a y m e n ts  a n d  d ed u ctib les  for e m p lo y e e s, an d  

w a rn in g  e m p lo y e e s  th a t m o re  drastic changes m ig h t  b e  c o n te m ­

p la te d ," ac c o rd in g  to  Larry Boress, th e  group's vice president.

♦  P r e s c r i p t i o n  c o s t s :  M o s t analysts, in c lu d in g  th e  federal H ealth 

Care F in a n c in g  A d m in is tra tio n  (H CFA), say the m a in  cause of 1999 

rate increases is p h a rm a c e u tic a l prices, w h ic h  are u p  a b o u t 17 per­

cent since last year. Perhaps th at's  w h y  24 legislatures say th e y  w ill 

look m o re  closely at d ru g  costs, either th ro u g h  regulating  form ularies 

an d generic substitutes or a c kn ow le d g in g  special drug  copaym ents.

♦  S l o w - d o w n  o f  g o v e r n m e n t  p r o g r a m  e n r o l l m e n t :  After almost 

a decade of en th usiasm  for enrolling M edicaid consum ers in m anaged 

care, th e  focus is s h iftin g . There is m o re  em phasis o n  en fo rc in g  the 

rights of consum ers, as w ell as legislative studies and audits to deter­

m in e  if cost savings are real, an d  if th e y  can co ntin ue . M e a n w h ile , a 

push to enroll M edicare  recipients in m anaged care collapsed in a h ig h - 

visibility d ispute b etw e en  HCFA and m anaged care organizations about 

reim bursem ent rates. H M O s  in 29 states announced they w ere pulling 

o u t of the M e d ic a re  m arket, affecting over 4 5 0 ,0 0 0  seniors. This d is­

p ute  m a y fu e l state legislative oversight hearings an d investigations, 

a lth o u g h  the resolution rem ains under federal jurisdiction.

♦  D i r e c t  c o n t r a c t i n g :  M a n y  large employers and som e smaller ones 

are w a tc h in g  ve ry  c losely an e x p e rim e n t in  M in n e a p o lis -S t. Paul. A

business consortium  has pooled resources to contract directly w ith  d o c ­

tors a n d  hospitals to provide health care, effectively bypassing H M O s. 

Policym akers in so m e o the r states m a y  c o n d u ct their o w n  studies to  

determ ine h o w  direct contracting m ig h t w ork in their regions.

♦  V o l u n t a r y  I m p r o v e m e n t s :  T he Am erican Association of H ealth  

Plans is p u ttin g  its faith  in im p ro v in g  q u a lity  and in c o n vin c in g  c o n ­

sum ers th a t n e w  re g u la to ry  b u rd e n s  w ill m a k e  th in g s  w o rse , says 

Karen Ignani, trade association president and corporate execu tive  offi­

cer. She expects a "c o n tin u e d  e v o lu tio n " th a t puts consum ers in th e  

driver's seat b y  g iv in g  th e m  m o re  c h oice  of providers a n d  b en efits . 

H o w e ve r, leg is lators  re m a in  skeptica l. As M assa chu setts 

S e n a to r M a r k  M o n t ig n y ,  ch air o f th e  S en ate  W ays a n d  

M ea ns C o m m itte e  a n d  chief sponsor o f a 1 9 9 9  co nsu m er 

rights bill, notes: "H e a lth  care decisions are n o w  driven by 

th ird  p a rty  m o n e y  m anagers, obsessed w ith  th e  b o tto m  

lin e . A c o m p r e h e n s iv e  m a n a g e d  care re fo rm  b ill w ill 

restore th e  p ro v id e r-p a tie n t relationship  and ensure q u a l­

ity  h e a lth  care d e liv e ry  a t re a so n a b le  cost. A n g ry  c o n ­

sumers w ill d e m a n d  reform  in 1999 an d w e  m u st act w ith  an aggres­

sive bill th a t puts patients first."

♦  H e a l t h  v o u c h e r s :  Som e private sector em ployers are p rop o sin g  a 

sim plified voucher system, provid ing  each em ployee w ith  a standard­

ized m o n th ly  paym ent. This could get em ployers o u t of the health deci­

sion business in  w h ic h  th ey have to  preselect a lim ite d  list of h e alth  

p lans. H o w e ver, so m e  policym akers q u e s tio n  w h e th e r  th e  average 

e m p lo yee w ill be able to pick up  the rem aining  costs, especially of fa m ­

ily coverage. Expect to see som e state interest in either en co uragin g  or 

further regulating such arrangem ents.

♦  C o n g r e s s i o n a l  a c t i o n .  Both parties in  Congress and th e  C lin to n  

a d m in is tra tio n  h a ve  said " p a tie n t p r o te c tio n "  is a to p  p r io r ity  for 

19 99. In th e  w ake of last year's d e b a te  over sharply d iffe ring  bills, key 

q uestions are n o t y e t resolved: W ill a n e w  federal law  replace or p re ­

e m p t e x is tin g  state laws, especially w h e n  the state law  is s tro ng er?  

W ill it fu lly  co ver o th e r  insurance plans th a t n o w  are o u ts id e  state 

reg ulatory a u th o rity?

"T h e  fu tu re  o f state reg ulatio n  of insurance hangs in th e  balance 

of th e  o n g o in g  d eb a te  o n  regulatin g  m a n a g e d  care," notes Joy John­

son W ilso n , d irec to r of NCSL's H ea lth  C o m m itte e .

tContimitJ from pa$e IS)
the need for emergency hospitalizations."

In fact, says de M ontm ollin , the most notew orthy 
thing about the movie scene is that a single waitress in a 
diner has health insurance for her son at all. "Wow, that's 
fabulous—fewer than  half the women in her situation 
have any access to coverage," he says.

Rising costs make it harder for businesses and govern­
ments alike to provide coverage for the nearly 44 million 
Americans who rem ain uninsured. Managed care has 
been touted as a wav to  save money that can be used to 
cover additional people. However, the numbers of un in­
sured have increased in the past 10 years.

Compared to o ther insurance, "HMOs generally offer 
more benefits, including coverage for prescription drugs.

and fewer deductibles and copayments." notes William 
Falk of Towers Perrin, a research firm in Chicago. He 
expects most employers to stick with HMOs. They are 
"still an attractive alternative."

But striking a balance between consumer protections 
and micromanagement remains a challenge.

C O N S U M E R S  N E E D  H E L P

Establishing publicly funded consumer assistance or 
“ombudsman" programs may be one way to address con­
sumer needs without ovcrregulating managed care plans.

“The public is very confused," says Ron Pollack, execu­
tive director of Families USA, a consumer advocacy group. 
He says the managed care backlash comes from a variety 
of factors. “I th ink people clearly do not understand

uciu>rj«n



C o m e  t o  

J a c k s o n v i l l e  

f o r  t h e  A s s e m b l y  o n  

S t a t e  I s s u e s  ( A S I )  

S p r i n g  M e e t i n g

April 9-11, 1999 
Omni Jacksonville and 

Jacksonville Hilton & Towers
The ASI Spring .Meeting is your Capilol-to-Capiiol 
Connection. Through tin's forum, both legislators and staff 
coine together to discuss issues and ideas. With eight 
standing committees and a task force. ASI members 
address many topics:
• children, families and hcaidi
• communications and information policy
• criminal justice
• economic and cultural development
• education
• fiscal, oversight and intergovernmental affairs
• legislative effectiveness
• science, energy and environmental resources
• redistriaing

You do noI need to be a committee member to attend 
this meeting. Everyone is welcome.
F o r  m o r e  in f o r m a t io n , c o n t a c t  V ic k y  R o d r ig u e z  at 

„ 303/830-2200 . .

F O R  M O R E  M A N A G E D  

C A R E  I N F O R M A T I O N ,  

O R D E R  T H E S E  N C S L  R E P O R T S :

— Health Care Legislation, 1997 (#6669) and 1998 (#6674) edi­
tions.
— 1999 State Health Care Priorities by the Health Policy Tracking 

Service (#3029).
— Issue Brief. Comprehensive Consumer Rights Bills, by the Health 

Policy Tracking Service (#0233).
— Major Health Care Policies: 50 State Profiles, 1998 (#3027).
—  Also check out NCSL's Health Care Web index: . 

v/ww jicsl.org/program s/health/hc

For NCSL publications call the Marketing Department at (303) 
830-2054. The Health Policy Tracking Service material is also 
available from Jeff S trandberg in NCSL's W ashington, D.C., 
office: (202) 624-8695.

today what their choices are. what ihcir rights arc and him iluc c.m 
claim those riglitv In the extent lh.it we re really go ing in address 
the core nl people's problems nr concerns, we need in prnc ule some 
specific assistance to consumers."

I'nll.ick sac % consumer assistance programs would go e people Hum­
iliation about plans, help them understand their choices and rights 
answer c|ueWions through lice phone access, and help those who wain 
to lileait appeal. I le ahnsass Dial sue ll programs can help the managed 
care plans, employ ers and regulators ” | hcv can pros ule a basis I. >r gel­
ling quick ininrmatinii about cvhat the problems arc that ansc .n mu 
health care sc sieni changes

"A ‘patienls lull nl riglus' should nol dictate clmic.il decisions m 
redesign health hcnelilx pac kages." I'oll.u k sac s "Hut mic li stale lav s 
are s ere import.in; because lltec help to ensure llt.il patients get the 
caret I tec need cvlieit they need it. \iuliluy give patients and pits st- 
dans effective tools lo light IIMOs' wrongful denials and delacs ol 
care." lie explains

T H E  F U T U R E

Evidence po in ts  tc> con t inued  lively and high visibility debate 
about managed care, including new state laws, renewed congressional 
debate and more indepth studies ol the elteCI ol the recent stale laws

"What will eventually shake out .is the health care sy stem in the 
next century likely will he a mudd le  ol market, policy , regulatory 
and prolexsionallv driven solutions." says Edward O'Neil, director ol 
the Center lor the Health I'roiexsions at the L'mcc-rcity ol California.

"Such pluralistic approaches are typically the American way ol 
doing things. The best solutions occur when eve are clear about our 
aims and use the c arious vehicles ot market, policy and professions to 
implement w hat we desire. But in this case, eve do not hae e the capac­
ity to generate a community  or public definition of aim. I'ntil we rind 
a genuine co ice lor the varied interests in health care, eve are likely in 
continue Hi suiicr the cacophony ol compet ing  interests da sh ing  
over the S I I trillion ihat is health care in America, and to N am e  
managed care tor it all."
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Blue Cross
Blue Shield of Alaska
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March 21,2000

Repres _ .'ve Pete Kott
C h a ir r . j i  H o u s e  J u d ic ia r y  C o m m it t e e
State Cai <ol, Room 118
Juneau, A K  99801-1182

As you know, Blue Cross Blue Shield o f  A laska (BCBS o f  AK) has been working w ith Representative 
Nomnan Rokeberg on HB 211, the Patients’ Bill o f  Rights w it'i the goal o f  providing Alaskans with the best 
health can; coverage possible.

As we discussed in meetings with Representative Rokeberg, we are supportive o f a num ber o f  concepts in 
HB 211. However, we do have concerns with aspects o f  the bill tha t have the potential to substantially 
drive up  costs in Alaska to our approximately 100,000 subscribers, while at the same time, not creating a 
corresponding improvement in the health care delivery system.

BCBS o f  A K  does support concepts in the bill dealing w ith patient and healthcare provider protection; 
required contract provision; confidentiality and extemai health, care appeals. We do believe, however, that 
we need to continue working together on the language in these sections so that the final bill will benefit 
both the health care delivery system and our subscribers.

A t a tim e when the national uninsured population is reaching alm ost 50 million and when national statistics 
reflect that m ore and more employers are m aking the decision N O T to provide health care to their 
em ployees, BCBS o f  AK cannot support sections in the bill relating to liability' and concepts relating to any 
w illing provider. Wc believe that this is not the time to  address these issues in lights o f  these trends.

BCBS o f  A K  has historically provided high quality coverage ta Alaskans. We have also focused on 
holding dow n health care costs to the highest degree possible. Recent studies by die Congressional Budget 
Office and the firm o f  Milliman & Robertson have shown that sim ilar Patients’ Bill o f  Rights Legislation at 
the Federal and Washington State level w ill increase insurance prem ium s by as much s 4% . To put that 
percentage into perspective, for BCBS o f  AK members, the passage o f  this bill has the potential to increase 
A laska prem ium s by S5.6 million, not including the 30,000 inrlividuals covered under the Federal program. 
This w ould be on top o f  the 12% increase that Alaska S tate’s health benefit consulting firm o f  W atson 
W yatt has projected.

Thank you for your consideration o f  our thoughts. W e look forward to  working with you in establishing a 
Patients’ B ill o f Rights that will enhance healthcare for all A laskans, while not increasing cost to  a point 
where it becom es unaffordable for many residents.

Sincerely,



A L A S K A  S T A T E  L E G I S L A T U R E  

H o u s e  o f  R e p r e s e n t a t i v e s

IA5CR ^COMMERCE COMMITTEE. CHAIRMAN 
JUDICIARY COMMITTEE. MEMBER 
LEGISLATIVE COUNCIL. MEMBER
SPECIAL COMMITTEE ON UTILITY RESTRUCTURING. MEMBER 
SPECIAL COMMITTEE ON ECONOMIC DEVELOPMENT f. 

TOURISM. MEMBER

COMMITTEE ASSIGNMENTS

o-mail ReprGsentative_.Norman_Rokeberg<£logi5 .slalo.nk.us

R e p r e s e n t a t i v e  N o r m a n  R o k e b e r g

INTERIM
716 WEST 4TH AVENUE. SUITE 640 
ANCHORAGE. AK 99501 
PHONE: 1907) 269-011 7 
FAX (9O7)269-0M9
SESSION
ALASKA STATE CAPITOL 
JUNEAU. AK 99801*1102 
PHONE. (907) 465-4966 
FAX. (907) 465-2040

Sponsor Statement for CSHB 211 (L&C)

A l a s k a  P a t i e n t s  B i l l  o f  R i g h t s

An Act relating to liability for providing managed care services, to regulation of 
managed care insurance plans, and to patient rights and prohibited practices under 
health insurance; amending Rule 602(b), Alaska Rules of Appellate Procedure; and 
providing for an effective date.

U p d ated : M arch 18, 2000

Patients need assurance that the quality of their health care will not be compromised as 
managed care expands. CSHB211 (L&C) requires managed care entities to provide a reasonable 
standard of health care, and holds them civilly liable if they do not. It also establishes 
requirements for contracts between managed care entities and their health care providers, 
patients and their group managed care plans, and health care Insurers and their insureds, 
providing patients with the following:

• access to emergency room services
• availability of medical services or adequate referral options
• full disclosure of treatment options
• choice of health care providers, including specialists
<• clear descriptions of covered items and services, benefits, procedures, compensation

methods, availability (and exclusions) of prescription medications and the availability of 
translation or interpreter services

• a point-of-service plan option
« follow-through of preapproved payment
• quick utilization review decisions
• opportunity for appeals of utilizai.on review decisions
• added protection from denial, reduction, or termination of payment for health care

services

In addition, this legislation gives health care providers the freedom to share all testing and 
treatment options with their patients, and lets them advocate for their patients without the risk 
of being penalized or terminated by tho managed care entity they contract with. It also prohibits 
contracts between managed care entities and health care providers from including "hold 
harmless" clauses for the managed care entity or financial incentives for providers to withhold 
medically necessary services.

While it streamlines the health care system, managed care may also increase the vulnerability 
of patients and doctors, resulting in a lower quality of care. HB211 is necessary to ensure 
continued quality health care in the face of a growing managed care industry.
I urge you to support this legislation.



C O V E R E D  M E D I C A L  E X P E N S E S

The medical plan provides extensive and valuable benefits for 

you and your eligible dependents. Benefits are available for 

medically necessary services and supplies necessary to diag­

nose. care for, or treat a physical or medical condition.

To be medically necessary, the service or supply must be:

• care or treatment which is expected to improve or maintain 

your health or to relieve pain and suffering without aggra­

vating the condition or causing additional health problems;

• a diagnostic procedure which is expected to provide infor­

mation to determine the course of treatment; and

• no m o r e  costly than another service or supply which could 

fulfill these requirements.

In determining if a service or supply is medically necessary, the 

claims administrator will consider:

• information provided on the affected person's health 

status;

• reports in peer reviewed medical literature;

• reports and guidelines published by nationally recognized 

health care organizations that include supporting scientific 

data;

• generally recognized professional standards of safety and 

effectiveness in the United States for diagnosis, care or 

treatment;

• the opinion of health professionals in the generally recog­

nized health specialty involved; and

4 1

/ £  ( r °  

/ / . 3  xt( 
Tup



• any other relevant information brought to the claims 

administrator's attention.

In no event will the following services or supplies be consid­

ered medically necessary:

• those that do not require the technical skills of a medical 

or dental professional w h o  is acting within the scope of 

their license;

• those furnished mainly for the comfort or convenience of 

the person, the person's family, anyone w h o  cares for h i m  

or her, a health care provider or health care facility;

• those furnished only because the person is in the hospital 

on a day w h e n  the person could safely and adequately be 

diagnosed or treated while not in the hospital; or

• those furnished only because of the setting if the service or 

supply can be furnished in a doctor's or dentist's office or 

other less costly setting.

Physician’s Services

The medical plan pays for covered medical treatment and 

surgery performed by a qualified physician. Providers w h o  are 

covered by the plan are people licensed to practice:

• medicine and surgery (M.D.)

• osteopathy and surgery (D.O.)

• dentistry (D.D.S. or D.M.D.)

Also covered are:

• psychologists

• occupational therapists

• physical therapists

• licensed clinical social workers

• licensed marital and family counselors

4 2



E V I D E N C E  O F  M E D I C A L  N E C E S S I T Y

The claims administrator m a y  require that any person w h o  

receives services under this plan submit a certificate of m e d i­

cal necessity within a reasonable time from people or organi­

zations considered appropriate. If evidence of medical neces­

sity is requested, m e m b e r s  cannot continue to receive benefits 

under this plan unless they provide a requested certificate, 

subject to a medical review board, that substantiates the 

medical necessity for continued care. The claims administra­

tor will not request such a certificate m o r e  frequently than 

every 10 days.

F A C I L I T Y  O F  P A Y M E N T

W h enever payments which should have been m a d e  under this 

plan are m a d e  under other programs, this plan has the right, at 

its discretion, to pay over to any organizations making other 

payments, any a m o u n t s  it determines are warranted. These 

a m o u n t s  are considered benefits paid under this plan, and, to 

the extent of such payments, this plan is fully discharged from 

liability under this contract.

F R E E  C H O I C E  O F  

H O S P I T A L  A N D  P H Y S I C I A N

Y o u  m a y  select any hospital w h o  meets the criteria on page 29. 

Y o u  m a y  select any physician or surgeon w h o  meets the defini­

tion of provider o n  page 27.

The payments m a d e  under this plan for services that a physi­

cian or surgeon renders are not construed as regulating in any 

w a y  the fees that the physician or surgeon charges.

1 2 1
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\̂laska State Medical Association
41C7 Laurel Street • Anctwrage, AJaska 99508 • (907) 562-0304 • (907) 561-2063 (tax)

April 6,2000

Honorable F.ete Kot:
Chair, House Judiciary Committee 
House o f  Representatives 
S f  :e Capital, Room 1 IS 
Juneau, Alaska 99811-1182

R£: CSHB 211— Alaska’s Patients’ Bill o f Rights

Dear Representative Kott

CS H3 211 (version ’’M" as amended.) contains some significant protections for Alaska's patients. However, the job is 
not yet completed. Two major issues remain—managed care entity accountability ("liabiLty issue") and the issue 
pertaining to the definition o f “medical necessity" with its impact on the external appeal mechanism and with liability.

Given the short time remaining in this session and the complexity of the above two issues; ASMA feels that those two 
issues cannot receive the amount of attention warranted for the Legislature to make a reasoned policy decision. ASMA 
also is very aware that Congressional action is expected o r the “National" Patient’s Bill of Rights (with such action 
possibly having an impact on wbat may or may not be adopted in Alaska). Therefore, it is ASMA's intent to come back 
to the Legislature early in the next session with separate legislation pertaining to those issues. Although, ASMA feels 
that the ERISA pre-emption of the various states regulating “quality of care" issues has been significantly narrowed 
through recent court decisions, it is expected that the “National" Patient's Bill of Rights will directly address that issue.

ASMA supports CS H 8 m v e n lo n * f r « s  arnmdedLa  d a b iL iic t
prclectiorj, bul the issues o f '‘liability** and ‘Inedkral necessity" still need to be addrrsvrd by lire Legislature in the nc*t 
session.
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Thank-you for all the work you, yuui committee, and the special sub-ccmmittcc has done on this Importer]: legislation. 

Sincerely.

f jd u U
BY: Peter Lawrason, MD, President
FOR: The Alaska State Medical Association

cc: Judiciary Committee Members
Rep. Joe Green 
Rep. Jeannette James 
Rep. Lisa Murkowski 
Rep. Norm Rokeberg 
Rep, Eric Croft 
Rep. Beth Kerttula

kms
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Alaska Physicians & Surgeons,  Inc. 
4120 Laurel S treet. Suite 206 

Anchorage, Alaska 99508 
Phone: 561-7705 Fax: 561-7704 

E-mail: a k p h y s^ e la sk a .n e t

April 6 , 2000

The H onorable Pete Kott 
AJaska S ta te  House of Representatives 
Room 118, S tate Capitol Building 
Ju n eau , Alaska 99811

Dear R epresentative Kott:

A laska Physicians & Surgeons support*
How ever, we have concerns abou t supporting  a ti l l  th a t does n o t have a  
defin ition  of "medical necessity" nor contains a section regarding civil liability 0 
m anaged care entities.

By su p porting  th is  version o f HB2 H, we are  no t waiving o u r co m m itm en t to  
enact in to  law these tw o provisions. Given th a t there  are only  a  few  w eeks o f 
session  left, we will pursue enacting  these sections in sep ara te  leg islation  next 
year.

W e apprecia te  your a tten tio n  to  H 13211 an d  th e  w ork your com m ittee  has done, 
especially  by Reps. Jo e  G reen and  Lisa Merkowski. W e also look fo rw ard  to 

_ — -..1 . . .  .■ resolve the im portan t issues left o u t o f HB211.

RECEIVED 
A P R  0 8 2000

C hairm an  and President 
Alaska Physicians & Surgeons
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