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Rokeberg C

AMENDMENT #

OFFERED IN THE HOUSE BY: ROKEBERG

TO: CSHB 211 0, LSO472/N, Ford, 3/30/00

Page 6, lines 4-5:
DELETE
Reletter subsequent sections
RATIONALE: This clause would mean that every time a provider contract

was terminated, the entity would have to notify all covered persons. This is a cost
driver as it could result in many letters being sent out to notify all covered persons.

Additionally, the language references "for cause" and putting
this in a letter could create liability for the managed care entity.



Rokeberg D

AMENDMENT #

OFFERED INTHE HOUSE BY ROKEBERG

TO: CSHB 211 0, LSO427/N

Page 7, lines 5-10 DELETE current language and insert following:

(2) the information is disclosed for research:
(A) that is subject to federal laws and regulations protecting the

rights and welfare of research participants; or
(B) using health information that protects the confidentiality of
participants by coding or encryption of information that would

otherwise identify the patient.

RATIONALE: Code of Federal Regulations specifically outlines the
protections required and procedures to protect patients that mus' be used by
institutional Review Boards, researchers, and clinical sites. Other federal laws given
general guidance. Thus "federal laws and regulations" is the correction terminology
to include all provisions followed by researchers to ensure patient protection.

Information that is coded and encrypted is not truly anonymous - the
encryption code or key and be used to identify the patient in situations where the
patients is in danger or when the patient's physician believes it is necessary. This
amendment in (b) more clearly exempts the type of information that should be
exempted, without mis-characterizing it as anonymous.

Page 7, line 14:

AFTER: "person”

INSERT: “;
(5) such disclosure is required by law.

RATIONALE:; This would cover such items as court orders to disclose.
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ensure that an independent review organization has the expertise necessary to review the particular
medical condition or service at issue in the dispute.

(4) Carriers must provide to the appropriate certified independent review organization, not later
than the third business day after the date the carrier receives arequest for review, a copy of:

(@) Any medical records of the enrollee that are relevant to the review,

(b) Any documents used by the carrier in making the determination to be reviewed by the certified
independent review organization;

(c) Any documentation and written information submitted to the carrier in support of the appeal;
and

(d) A list of each physician or health care provider who has provided care to the enrollee and who
may have medical records relevant to the appeal. Health information or other confidential or
proprietary information in the custody of a carrier may be provided to an independent review
organization, subject to rules adopted by the commissioner.

(5) The medical reviewers from a certified independent review organization will make
determinations regarding the/medical necessity or appropriateness of, and the application of health —
plan coverage provisions tofthealtlr- care”services for an enrollee. The medical reviewers'
determinations must be based upon their expert medical judgment, after consideration of relevant
medical,scientific, and cost-effectiveness evidence, and medical standards of practice in the state of
WaGhn4gtCTTrT Except as provided in this subsection, the certified independent review organization
must ensure that determinations are consistent with the scope of covered benefits as outlined in the
medical coverage agreement. Medical reviewers may override the health plan's medical necessity or
appropriateness standards if the standards are determined upon review to be unreasonable or
inconsistent with sound, evidence-based medical practice.

(6) Once a request for an independent review determination has been made, the independent”
review organization must proceed to a final determination, unless requested otherwise by both the
carrier and the enrollee or the enrollee's representative.

(7) Carriers must timely implement the certified independent review organization's determination,
and must pay the certified independent review organization's charges.

(8) When an enrollee requests independent review of a dispute under this section, and the dispute
involves a carrier's decision to modify, reduce, or terminate an otherwise covered health service that
an enrollee is receiving at the time the request for review is submitted and the carrier's decision is
based upon a finding that the health service, or level of health service, is no longer medically
necessary or appropriate, the carrier must continue to provide the health service if requested by the
enrollee until a determination is made under this section. If the determination affirms the carrier's
decision, the enrollee may be responsible for the cost of the continued health service.

(9) A certified independent review organization may notify the office of the insurance
commissioner if, based upon its review of disputes under this section, it finds a pattern o f substandard

or egregious conduct by acarrier.

04/03/2000
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TONYKNOWLES, GOVERNOR

[HDM.I\IE\H-CFLAN 1031 WEST 4ni AVENUE, SUITE 200

ANCHORAGE. ALASKA 99501-5903

RHONE: E907g269-5100
OFFICE OF THEATTORNEY GENERAL FAX: 907)276-3697

April 6,2000

VIA FACSIMILE

The Honorable Norm Rokeberg
House of Representatives

State Capitol

Juneau AK 99801-1182

Rc: HB 211
Dear Representative Rokeberg:

This letter confirms my discussion with Janet Seitz regarding the authority of the
director for the division ofinsurance over health insurance rates.

As you know, health insurers are not required to make rate filings with the
division of insurance under AS 21.39, except that hospital and medical service corporations like
Blue Cross are required to file all rate information before changing its rates pursuant to
AS 21.87.190. The director, however, docs have authority to request and ultimately review any
information from health insurers to the extent it may be relevant to an investigation or
examination under the insurance code.

Pursuant to AS 21.06.080, the director has the authority to conduct investigations
or examinations to detenninc if an insurer has violated any provision of the insurance code or “to
secure information useful in the lawful administration of the insurance code.” Under
AS 21.06.120, the director has the specific authority to review the affairs, transactions, accounts,
records, and assets of each authorized insurer. Under this authority, the director conducts
examination of the financial condition and market practices of insurers, which could include
examination ofrates. Both of these slalutcs represent authority upon which the director may rely
to review rates of a health insurer.

For example, if a health insurer's practice with respect to rales appears to violate
AS 21,36.030 relating to misrepresentation in the sale of insurance policies or AS 21.36.100
relating to rebating, the director has authority to request, or if necessary, subpoena rate
information from the insurer to determine if there has been a violation. Another example and
perhaps more relevant relates to AS 21.54.015, which provides that “fr]latcs for a group health
insurance policy may not he excessive, inadequate, or unfairly discriminatory.” To detenninc
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compliance with this provision, the director has the authority to request documents or examine
the records of the insurer related to its rating plans and practices. In addition, the adequacy of
rates could have a bearing on the financial solvency of an insurer, which may be another basis to
examine rales under the authority of AS 21.06.120.

The director does not have express authority to routinely request rate information
from health insurers. To the extent you want the director to routinely obtain and review health
insurer rale information, then this is best accomplishment by a change in statute. Such a
Statutory change, however, may have fiscal implications to the division of insurance because it
would require the division to obtain information and perform reviews thatit docs not do now.

Very truly yours,

BRUCE M.BOTFXHO
ATTORNEY GENERAL

By:
Signc P. Andersen
Assistant Attorney General

cc: Robert A. Lohr, Director
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CS FOR HOUSE BILL NO. 211( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors):  REPRESENTATIVE ROKEBERG BY REQUEST
A BILL

FOR AN ACT ENTITLED

1-LS0472VN
Ford

"An Act relating to regulation of managed care insurance plans; amending Rule

602(b), Alaska Rules of Appellate Procedure; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF

ALASKA:

* Section . The uncodified law of the State of Alaska is amended by adding a new

section to read:

SHORT TITLE. Section 2 of this Act may be known as the Alaska Patients' Bill of

Ughts.

* Sec. 2. AS 21 is amended by adding a new chapter to read:
Chapter 07. Regulation of Managed Care Insurance Plans.

Sec. 21.07.010. Patient and health care provider protection,

(& A contract

between a participating health care provider and a managed care entity that offers a

group managed care plan must contain a provision that

(1) clearly states or references an attachment that states the health care

provider's rate of compensation;

-1-
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and is not subject to public disclosure.

(b) This section does not apply to medical information that is disclosed if

(1) the individual whose identity is disclosed gives written consent to

the disclosure;

(2) the information is disclosed for research purposes using

(A) medical information that is subject to federal law protecting

the rights and welfare of research participants; or

~ ("j-mon"m6as7health~informaddnialwhicli:theconfidendalityz
of participants is protected by coding or encryption of information that would
otherwise reveal the identity ofthe patient;
3) the information isdisclosed for purposes of obtaining
reimbursement under health insurance;
(4) the information is disclosed at the written request of the covered
person.

Sec. 21.07.050. External health care appeals, (a) A managed care entity
offering group health insurance coverage shall provide for an external appeal process
that meets the requirements of this section in the case of an externally appealable
decision for which a timely appeal is made in writing either by the managed care
entity or by the enrollee.

(b) A managed care entity may condition the use of an external appeal process
in the case of an externally appealable decision upon a final decision in an internal
appeal under AS 21.07.020, but only if the decision is made in a timely basis
consistent with the deadlines provided under this chapter.

(c) Except as provided in this subsection, the external appeal process shall be
conducted under a contract between the managed care entity and one or more external
appeal agencies that have qualified under AS 21.07.060. The managed care entity
shall provide

(1) that the selection process among external appeal agencies qualifying
under AS 21.07.060 does not create any incentives for external appeal agencies to

make a decision in a biased manner;

(2) for auditing a sample of decisions by external appeal agencies to

-7- CSHB 211( )
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(2) clearly states all ways in which the contract between the health care

provider and managed care entity may be terminated; a provision that providesfor

discretionary termination by either party must apply equitably to both parties;

(3) provides that, in the event of a dispute between the parties to the

contract, a fair, prompt, and mutual dispute resolution process must be used; at a

minimum, the process must provide

(A) for aninitial meeting at which all parties are present or

represented-by individuals with authority regarding the matters in dispute; the

meeting shall be held within 14 working days after the plan receives written
notice of the dispute or gives written notice to the provider, unless the parties
otherwise agree in writing to a different schedule;

(B) that if, within 30 days following the initial meeting, the
parties have not resolved the dispute, the dispute shall be submitted to
mediation directed by a mediator who is mutually agreeable to the parties and
who is not regularly under contract to or employed by either of the parties;
each party shall bear its proportionate share of the costof mediation,including
the mediator fees;

(C)that if, after a period of 60 days following commencement
of mediation, the parties are unable to resolve thedispute, eitherparty may
seek other relief allowed by law;

(D) that theparties shall agree to negotiate in good faith in the

initial meeting and in mediation;

(4) states that a health care provider may not be penalized or the health

care provider's contract terminated by the managed care entity because the health care

provider acts as an advocate for a covered person in seeking appropriate, medically

necessary health care services;

with a

and

CSHB 211( )

(5) protects the ability of a health care provider to communicateopenly

covered person about all appropriate diagnostic testing and treatment options;

(6) defines words in a clear and concise manner.

(b) A contract between a participating health care provider and a managed care

_2-
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entity that offers a group managed care plan may not contain a provision that

(1) has as its predominant purpose the creation of direct financial
incentives to the health care provider for withholding covered health care services that
are medically necessary; nothing in this paragraph shall be construed to prohibit a
contract between a participating health care provider and a managed care entity from
containing incentives for efficient management of the utilization and cost of covered
health care services;

(2)—requires the provider to purchase or use all products that are
currently offered or that may be offered in the future by the managed care entity; and

(3) requires the health care provider to be compensated for health care

services performed at the same rate as the health care provider has contracted with

another managed care entity.

(©) A managed care entity may not enter into a contract with a health care

provider that requires the provider to indemnify or hold harmless the managed care
entity. An indemnification or hold harmless clause entered into in violation of this

subsection is void.

Sec. 21.07.020. Required contract provisions for group managed care
plans. A group managed care plan must contain
(1) a provision that preauthorization for a covered medical procedure
on the basis of medical necessity may not be retroactively denied unless the
preauthorization is based on materially incomplete or inaccurate information provided
by or on behalf of the provider;
(2) a provision for emergency room services if any coverage is
provided for treatment of a medical emergency;
(3) a provision that covered health care services be reasonably available
in the community in which a covered person resides or that adequate referrals outside
the community be available if the health care service is not available in the

community;

(4) a provision that any utilization review decision

(A) must be made within 72 hours after receiving the request

for preapproval for nonemergency situations; for emergency situations,

3 CSHB 211( )
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utilization review decisions for care following emergency services must be
made as soon as is practicable but in any event no later than 24 hours after
receiving the request for preapproval or for coverage determination; and

(B) to deny, reduce, or terminate a health care benefit or
deny payment for a health care service because that service is not medically
necessary shall be made by an employee or agent of the managed care entity
who is a licensed health care provider;

~~(#)—a-provisionthat~provides for an.internal'appeal mechanism for a

covered person who disagrees with a utilization review decision made by a managed

care entity; except as provided under (6) of this section, this appeal mechanism must

provide for a written decision from the managed care entity within 20 working days

after the date written notice of an appeal is received;

(6) a provision that provides for an internal appeal mechanism for a

covered person who disagrees with a utilization review decision made by a managed

care entity in any case in which delay would, in the written opinion of the treating

provider, jeopardize the covered person's life or materially jeopardize the covered

person's health; the managed care entity shall decide an appeal described in this

paragraph within 72 hours after receiving the appeal,

(7) aprovision that discloses the existence of the right to an external

appeal of a utilization review decision made by a managed care entity; the external

appeal shall be as conducted in accordance with AS 21.07.050;

(8) a provision that discloses covered benefits, optional supplemental

benefits, and benefits relating to and restrictions on nonparticipating provider services;

clinical

(9) a provision that describes the preapproval requirements and whether
trials or experimental or investigational treatment are covered;

(10) a provision describing assignment of benefits for health care

providers and health care facilities;

(11) a provision describing availability of prescription medications or

a formulary guide, and its structure; if a formulary guide is made available, the guide

must be updated annually; and

CSHB 211( )

(12) a provision describing available translation or interpreter services,

-4-
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including audiotape or braille information.

Sec. 21.07.030. Choice of health care provider, (a) If a managed care entity
offers a group health plan that provides for coverage of health care services only if the
services are furnished through a network of health care providers that have entered into
a contract with the managed care entity, the managed care entity shall also offer a non-
network option to enrollees at initial enrollment, as provided under (c) of this section.
The non-network option may require that a covered person pay a higher deductible or
copaymenttand”®ahigherpremium”orthezpjan”liishubsectjpFdgesrngt*pplyTqjmf:
enrollee who is offered non-network coverage through another group health plan or
through another managed care entity in the group market.

(b) The amount of any additional premium charged by the managed care entity
for the additional cost of the creation and maintenance of the option described in (a)
of this section and the amount of any additional cost sharing imposed under this option
shall be paid by the enrollee unless it is paid by the employer through agreement with
the managed care entity.

(¢) An enrollee may make a change to the health care coverage option
provided under this section only during a time period determined by the managed care
entity. The time period described in this subsection must occur ar least annually.

(d) If a managed care entity that offers a group managed care plan requires or
provides for a designation by an enrollee of a participating primary care provider, the
managed care entity shall permit the enrollee to designate any participating primary
care provider that is available to accept the enrollee.

(e) Except as provided in this subsection, a managed care entity that offers a
group managed care plan shall permit an enrollee to receive medically necessary or
appropriate specialty care, subject to appropriate referral procedures, from any qualified
participating health care provider that is available to accept the individual for medical
care. This subsection does not apply to specialty care if the managed care entity
clearly informs enrollees of the limitations on choice of participating health care
providers with respect to medical care. In this subsection,

(1) Trappropriate referral procedures” means procedures for referrin

patients to other health care providers

-5- CSHB 211( )
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2 "specialty care" means care provided by a health care provider wi
training and experience in treating a particular injury, illness, or condition.
() A managed care entity shall notify a covered person when a contract
between a health care provider and the managed care entity is terminated for cause.
(g) If acontract between a health care provider and a managed care entity is
terminated, a covered person may continue to be treated by that health care provider
Nas~hrovided-in-thls?sljbsectidhrIf-racovered-person-is-pregnant-or-being-actively
treated by a provider on the date of the termination of the contract between that
provider and the managed care entity, the covered person may continue to receive
health care services from that provider as provided in this subsection, and the contract
between the managed care entity and the provider shall remain in force with respect
to the continuing treatment. The covered person shall be treated for the purposes of
benefit determination or claim payment as if the provider were still under contract with
the managed care entity. However, treatment is required to continue only while the
group managed care plan remains in effect and
(1) for the period that is the longest of the following:

(A) the end of the current plan year;

(B) up to 90 days after the termination date, if the event
triggering the right to continuing treatment is part of an ongoing course of
treatment; or

(C) through completion of postpartum care, if the covered
person is in the second trimester of pregnancy on the date of termination; or

(2) until the end of the medically necessary treatment for the condition,
disease, illness, or injury if the person has a terminal condition, disease, illness, or
injury; in this paragraph, "terminal” means a life expectancy of less than one year.

(h) The requirements of this section do not apply to health care services
covered by Medicaid.

Sec. 21.07.040. Confidentiality of managed care information, (a) Medical
and financial information in the possession of a managed care entity regarding art

applicant or a current or former person covered by a managed care plan is confidential

20 ) %
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assure that decisions are not madein a biased manner; and

(3) that all costs of the process, except those incurred by the enrollee

or treating professional in support of the appeal, shall be paid by the managed care

entity and not by the enrollee.
(d) An extemai appeal process must include at least the following:

(1) a fair, de novo determination based on coverage provided by the

plan and by applying terms as defined by the plan; however, nothing in this paragraph

---- mayHje-construed-as-providing-for-eoverage-of-items-and-servicesfor-whlch-benefits-

are excluded under the plan or coverage;

(2) an extemai appeal agency shall determine whether the managed care
entity's decision is (A) in accordance with the medical needs of the patient involved,
as determined by the managed care entity, talcing into account, as of the time of the
managed care entity's decision, the patient’s medical needs and any relevant and
reliable evidence the agency obtains under (3) of this subsection, and (B) in
accordance with the scope of the covered benefits under the plan; if the agency
determines the decision complies with this paragraph, the agency shall affirm the
decision, and, to the extent that the agency determines the decision is not in
accordance with this paragraph, the agency shall reverse or modify the decision;

(3) the extemai appeal agency shall include among the evidence taken

into consideration

(A) the decision made by the managed care entity upon internal
appeal under AS 21.07.020 and any guidelines orstandards wused by the
managed care entity in reaching a decision;

(B) any personal health and medical information supplied with
respect to the individual whose denial of claim for benefitshas been appealed,;

(C) the opinion of the individual's treating physician or health
care provider; and

(D) the group managed care plan;

(4) the extemai appeal agency may also take into consideration the

following evidence:
(A) the results of studies that meet professionally recognized

CSHB 211( ) 8
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standards of validity and replicability or that have been published in peer-

reviewed journals;

(B) the results of professional consensus conferences conducted
or financed in whole or in part by one or more government agencies;

(C) practice and treatment guidelines prepared or financed in
whole or in part by government agencies;

(D) government-issued coverage and treatment policies;

~ — (E)— generally-accepted™rinciples-of-prdfessional®edical-
practice;

(F) to the extent that the agency determines it to be free of any
conflict of interest, the opinions of individuals who are qualified as experts in
one or more fields of health care that are directly related to the matters under
appeal; and

(G) to the extent that the agency determines it to be free of any
conflict of interest, the results of peer reviews conducted by the managed care
entity involved;

(5) an extemai appeal agency shall determine
(A) whether a denial of a claim for benefits is an externally

appealable decision;

(B) whether an externally appealable decision involves an

expedited appeal;, and

(C) for purposes of initiating an extemai review, whether the

internal appeal process has been completed;

(6) a party to an externally appealable decision may submit evidence

related to the issues in dispute;

(7) the managed care entity involved shall provide the extemai appeal

agency with access to information and to provisions of the plan or health insurance

coverage relating to the matter of the externally appealable decision, as determined by

the extemai appeal agency; and

(8) adetermination by the extemai appeal agency on the decision must

(A) be made orally or in writing and, if it is made orally, shall

9 CSHB 211( )
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be supplied to the parties in writing as soon as possible;

(B) be made in accordance with the medical exigencies of the
case involved, but in no event later than 21 working days after the appeal is
filed, rr, in the case of an expedited appeal, 72 hours after the time of
requesting an extemai appeal of the managed care entity's decision;

(C) state, in layperson's language, the basis for the
determination, including, if relevant, any basis in the terms or conditions of the

rplan®oricoverageraTTd~

(D) inform the enrollee of the individual's rights, including &

time limits, to seek further review by the courts of the extemai appeal

determination.

(e) If the extemai appeal agency reverses or modifies the denial of a claim for

benefits, the managed care entity shall

(1) upon receipt of the determination, authorize benefits in accordance
with that determination;

(2) take action as may be necessary to provide benefits, including items
or services, in a timely manner consistent with the determination; and

(3) submit information to the extemai appeal agency documenting
compliance with the agency's determination.

(f) A decision of an extemai appeal agency is binding unless a person who is
aggrieved by a final decision of an extemai appeal agency appeals the decision to the
superior court.

(g9) An appeal of afinal decision of an extemai appeal agency must be filed
within six months after the date of the decision of the extemai appeal agency.

(h) In this section, "externally appealable decision"

(1) means

(A) adenial of aclaim for benefits that is based in whole or in
part on a decision that the item or service is not medically necessary or
appropriate or is investigational or experimental, or in which the decision as to

whether a benefit is covered involves a medical judgment; or

(B) a denial that is based on a failure to meet an applicable

CSHB 211( ) -10-
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deadline for internal appeal under AS L1.07.020;

2 does not include a decision based on specific exclusions or expre:

limitations on the amount, duration, or scope of coverage that do not involve medical
judgment, or a decision regarding whether an individual is a participant, beneficiary,

or enrollee under the plan or coverage.

Sec. 21.07.060. Qualifications of extemai appeal agencies, (a) An extemai

appeal agency qualifies to consider extemai appeals if, with respect to a group heuiil.

approved by the director or by a health insurer operating in this state as meeting the

requirements imposed under (b) of this section.

(b) An extemai appeal agency is qualified to consider appeals of group health

plan health care decisions if the agency meets the following requirements:

(1) the agency meets the independence requirements of this section;

(2) the agency conducts extemai appeal activities through a panel of

clinical peers; and
(3) the agency has sufficient medical, legal, and other expertise and

sufficient staffing to conduct extemai appeal activities for the managed care entity on
a timely basis consistent with this chapter.

(c) A clinical peer or other entity meets the independence requirements of this

section if
(1) the peer or entity does not have a familial, financial, or professional

relationship with a related party;
(2) compensation received by a peer or entity in connection with the

extemai review is reasonable and not contingent on any decision rendered by the peer

or entity;
(3) the plan and the issuer have no recourse against the peer or entity

in connection with the extemai review; and
(4) the peer or entity does not otherwise have a conflict of interest with
a related party.
(d) In this section, "related party" means

(1) with respect to

-11- CSHB211( )
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(A) a group health plan or health insurance coverage offered in
connection with a plan, the plan or the insurer offering the coverage; or

(B) individual health insurance coverage, the insurer offering
the coverage, or any plan sponsor, fiduciary, officer, director, or management
employee of the plan or issuer;

(2) the health care professional that provided the health care involvec

in the coverage decision;

~— (3V"'"the institution at which the health care involvedin-thecoverage-

decision is provided;

(4) the manufacturer of any drug or other item that was included in the
health care involved in the coverage decision;

(5) the covered person; or

(6) any other party that, under the regulations that the director may
prescribe, is determined by the director to have a substantial interest in the coverage
decision.

Sec. 21.07.070. Limitation on liability of reviewers. An extemai appeal
agency qualifying under AS 21.07.060 and having a contract with a managed care
entity, and a person who is employed by the agency or who furnishes professional
services to the agency, may not be held by reason of the performance of any duty,
function, or activity required or authorized under this chapter to have violated any
criminal law, or to be civilly liable if due care was exercised in the performance of the
duty, function or activity and theie was no actual malice or gross misconduct in the

performance of the duty, function, or activity.

Sec. 21.07.080. Religious nonmedical providers. This chapter may not be

construed to
(1) restrict or limit the right of a managed care entity to include health

care services provided by a religious nonmedical provider as health care services

covered by the managed care plan;

(2) require a managed care entity, when determining coverage for

health care services provided by a religious nonmedical provider, to

(A) apply medically based eligibility standards;

CSHB 211( ) -12-
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(B) wuse health care providers to determine access by a covered

person;

(C) use health care providers in making a decision on an
internal or extemai appeal; or
(D) require a covered person to be examined by a health care
provider as a condition of coverage; or
(3) require a managed care plan to exclude coverage for health care
AMep.<uprm.rdalj"y?MfArgious~nonmedicar:providerbecause theTcligiousnonmedical
provider is not providing medical or other data required from a health care provider
if the medical or other data is inconsistent with the religious nonmedical treatment or
nursing care being provided.

Sec. 21.07.250. Definitions. In this chapter,

(1) “clinical peer" means a health care provider who is licensed to
provide the same or similar health care services and who is trained in the specialty or
subspecialty applicable to the health care services that are provided;

(2) “clinical trial" means treatment, research, study, or investigation
over a period of time of an injury, illness, or medical condition:

(3) "emergency room services" means health care services provided by
a hospital or other emergency facility after the sudden onset of a medical condition
that manifests itself by symptoms of sufficient severity, including severe pain, that the
absence of immediate medical attention would reasonably be expected by a prudent
person who possesses an average knowledge of health and medicine to result in

(A) the placing of the person’s health in serious jeopardy;
(B) aserious impairment to bodily functions; or
(C) aserious dysfunction of a bodily organ or part;

(4) “"group managed care plan" or "plan" means a group health
insurance plan operated by a managed care entity;

(5) "health care provider" means a person licensed in this state or
another state of the United States to provide health care services;

(6) "health care services" means treatment of an individual for an

injury, illness, or disability and includes preventative treatment of an injury or illness;

13- CSHB211( )
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(7) "health insurance"” has the meaning given in AS 21.12.050(a);

(8) "managed care"™ means a contract given to an individual, family, or
group of individuals under which a member 1is entitled to receive a defined set of
health care benefits in exchange for defined consideration and that requires the member
to comply with utilization review guide lines; "managed care"™ does not include
Medicaid coverage under 42 U.S.C. 1396 - 1396p (Social Security Act);

(9) "managed care contractor” means a contractor who establishes,
operatesr o r m aihtains~a network of participating health-care -providers,-conducts-or-
arranges for utilization review activities, and contracts with a managed care entity;

(10) "managed care entity"” means an insurer, a hospital or medical
service corporation, a health maintenance organization, an employer or employee
health care organization, a managed care contractor that operates a group managed care

plan, or a person who has a financial interest in health care services provided to an

individual;

(11) "medical emergency” means the sudden onset of a medical
condition that manifests itself by symptoms of sufficient severity, including severe pain
that in the absence of immediate medical attention would reasonably be expected by
a prudent person who possesses an average knowledge of health and medicine to result
in

(A) the placing of the person®s health in serious jeopardy;
(B) a serious impairment to bodily functions; or
(C) a serious dysfunction of any bodily organ or part;

(12) "participating health care provider” means a health care provider
who has entered into an agreement with a managed care entity to provide services or
supplies to a patient covered by a group managed care plan;

(13) "primary care provider”™ means a health care provider who provides
health care services and does not specialize in treating a single injury, illness,

general

or condition or who provides obstetrical, gynecological, or pediatric health care

services;
(14) “provider"” means a health care provider;
(15) “religious nonmedical provider"” means a person who does not
CSHB 211( ) -14-
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provide medical care, but who provides only religious nonmedical treatment or nursing

care for an illness or injury;

(16) "utilization review" means a system of reviewing the medical
necessity, appropriateness, or quality of health care services and supplies provided
undet a group managed care plan using specified guidelines, including preadmission
certification, the application of practice guidelines, continued stay review, discharge

planning, preauthorization of ambulatory procedures, and retrospective review;

. m ~ orlcihgdavI -meahszarday-o“the”week har-is-notra-~Saturday,

Sunday, or a holiday.
* Sec. 3. AS 21.36.125 is amended by adding a new paragraph to read:
(16) violate a provision contained in AS 21.07.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section

to read:

INDIRECT COURT RULE AMENDMENT. AS 21.07.050(g), as enacted by sec. 2
of this Act, has the effect of amending Rule 602(b), Alaska Rules of Appellate Procedure, by
providing that an appeal from a decision of an extemai appeal agency must be filed within
six months of the decision of the external appeal agency.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section

to read:

CONDITIONAL EFFECT. AS 21.07.050(g), as enacted by sec. 2 of this Act, takes
effect only ifsec. 4 of this Act receives the two-thirds majority vote of each house required
by art. IV, sec. 15, Constitution of the State of Alaska.

* Sec. 6. This Act takes effect July 1, 2001.

-15- CSHB 211( )
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To: Representative Rokeberg, Chair, House Labor & Commerce Committee
Representative kott, Chair, House Judiciary Committee

Re: HB211 " -

Dear Representatives Rokeberg and Kott, -

In my role as health.care consultant fora variety of large employers and health care
Trusts, | have been following HB211 very closely, as itwill have an unfavorable
Impact on my clients® health care plans. On March 31, 2000, the Judiciary
Committee heard testimony on this bill:  was present in the Anchorage Legislative
Office and was prepared to testify as to the Impact this bill will have on health care
plan sponsors. After starting a half-hour late, the hearing was abruptly terminated
at approximately 2:35 pm before all testimony, was taken. The Committee had
received Input from the medical fraternity and the Insurance companies. The
concerns of the plan sponsors - the entities that actually pay health care costs -
went unheard. Needless tosay, Iwas extremely upset. Itseems you are more
concerned about physicians and.insurance companies than those Alaskans who

actually pay the cost of health care, the plan sponsors.

Therefore, I am writing to you today to express my concerns regarding HB211 as it
iswritten (Version N . In general, we support a patient"s bill of rights and .appreciate
the changes that have been incorporated into the bill so far. However, we stll have
more work to do, as this legislation will needlessly increase plan costs as well as
increas t the administrative burden for operating plans. In addition, itcreates
significant conflicts with the Employee Retirement Income Security Act of 1974

(ERISA).

First, in order to mitigate conflicts with ERISA, we suggest the following language be
incorporated into the Act:

In no event will this Act infringe upon, be in conflict with, or supercede the
provisions of the Employee Retirement Income Security Act of 1974 (ERISA),
irduding amendments hereto and associated regulations.

Second we are concerned that ihe external appeals process will impose substantial
administrative burdens on plan sponsors and participants. "The process has the
potenti al to require three claim appe/;l steps before proceeding to either court or
arbitration. This isunacceptable for the average layman because of costs and time.
We agree that an original internal appeal is necessary to determine ifany errors had
occuned. We suggest that after the initial internal appeal, participants should be
a"iowed to appeal to the external “review entity and the plan sponsor®s fiduciaries
jointly. The decision retched in this appeal should"be based on plan provisions

Telephone; 907/2/6-5617 Fax. /26622 or W7 72i6634



04/03/00 MON 17:32 FAX 907 2f8 6304 BRADY & COMPANY @003

(including exclusions, limitations and definitions of medical necessity) contained in
ihe plan document. In this way, only two appeals are required in total.

i
In addition, we can only support this hill ifitallows plan sponsors to state their

definition of medical necessity in the health plan®s plan document. Medical necessity
should not be defined in the Act. In no event should a plan sponsor be required to
pay benefits that are considered medically necessary according to the attending
physician, ifthose benefits are bxcluded by the plan. A statutory definition of
medical necessity isdriven by tjie physicians® desire to extend coverage for patients
so that all procedures can be reimbursed without at least very limited cost control
mechanisms In place via exclusions and limitations. Physicians should not be
allowed to dictate to plan sponsors what isor is not covered under the plan. Plans
must be allowed to denne "medical necessity'" and list excluded services.

Mr. Jordan, of the Alaska Medical Association, testified that the managed care
entities “make medical decisions.” They do not. Managed care entities determine
whether or not coverage Isavailable under a plan according to the plan documents.
It Is the participant®s decision Whether or not to proceed with treatment, regardless

of plan coverage. ]

After listening to the testimony!Friday, itseems the AMA and Alaska Physicians and
Surgeons wish to make certain jcoverage is granted regardless of the plan sponsors*®
intent in drafting plan design. Ifthe most liberal of all approaches Is taken, and no
restrictions are placed upon coverage by defining medical necessity and placing
exclusions upon the plan, plan sponsors will not be able to afford benefit plans In
their current configuration. As jit currently exists, this bill will increase the cost of
health care plans, therefore depleting the funds available to pay benefits. This
means the plan sponsor will haye to pay more into the plan to fund the current
benefits, or reduce benefits for;all procedures accordingly. Worse yet, plan sponsors,
who are just barely able to afford a health care plan In our already expensive state,
may have to cancel It because they can"t afford what physicians demand.

We fFind it interesting that Mr. Jordan further stated the estimates of cost increases
for similar legislation were "notithat high." Ifa health plan Is required to cover
procedures currently excluded or limited by the plan, health care costs will certainly
increase. Furthermore, ifa plan is required to pay for additional administrative
appeals, administration expenses will increase as well.

This bill is intended to benefit physicians at the expense of benefit plan sponsors.
Moreover, the name, "Patient"s]Bill of Rights™" is misleading, because this hill is not
intended to benefit plan participants. When asked, a member of Representative
Rokeberg®s staff indicated this bill was not crafted In response to constituent
complaints about managed care. Rather, this hill originated from Alaska physician

requests.

Lastly, legislation defines a "managed care entity” as "an insurer, a hospital or
medical service corporation, a health maintenance organization, an employer or
employee health care organization, a managed care contractor that operates a group
managed care plan, or a person who has a financial interest in health care services
provided to an individual.” The definition of "an employer or employee health care K

organization® is totally unclear. What does Itmean?
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In general, this bill appears as though it Is Intended to mirror the Patient"s Bill of
Rights in Washington, D.C., which iscurrently under debate. The federal legislation
has not yet passed and will probably stll be amended. HB211 could easily end up in
conflict with the final version of the federal hill, which means the Alaska legislature
will have spent a significant amount of fruitless time and effort. If the intent is not
to Infringe upon ERISA and to mirror federal legislation, we strongly encourage
defeat of this state legislation or deferral to the next legislative session to accurately
assess the final version of the federal Patient"s Bill of Rights,

As representatives of the State, we encourage you to contact those parties who are
responsible for the payment of health care costs - the plan sponsors - to help build
this legislation rather than to simply impose unworkable restrictions that will increase
revenue to physicians, and by doing so, Increase Alaska®"s high health care costs even

further.

Senior Vice President

cc: Associated General Contractors of Alaska
Mechanical Contractors of Anchorage
Mechanical Contractors of Fairbanks
Steel Erectors Associations
Northern Electrical Contractors
Alaska Hotel and Motel Association
Members of the tabor and Commerce and Judiciary Committees
Alaska State AFL-CIO
All Labor Organizations Sponsoring Health & Welfare Plans
Anchorage Chamber of Commerce
Brady & Company Clients
Health Care Cost Management Corporation of Alaska
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6 April, 2000

To:  Representative Rokeberg, Chair, House Labor & Commerce Committee
Representative Kott, Chair, House Judiciary Committee

Re:  HB211, Version S 4
Dear Representatives Rokeberg and Kott,

On April 3, 2000, we faxed you a letter expressing our concerns about Version N of
HE3211. In that letter, we encouraged you to consider the needs of health care plan
sponsors (those Alaskans who pay the cost of health care), and offered a number of
recommendations on their behalf.

This morning, we received a copy of HB2ii, Version 5. Upon first review, It seems
that 100% of our recommendations were ignored. Therefore, the comments
expressed in our April 3rdletter remain unchanged.

When we received Version S, we also learned a Judiciary Committee hearin? IS
scheduled this r.fternoon at 2:00pm to discuss this bill. "It is troubling that the
Committee did not allow sufficient time between release of the work draft and the
scheduled hearing so that involved parties (other than physicians) have sufficient
time to review the changes and provide input. Some people may consider the short
time frame your strategy to ignore constituent input; We wouldn't call it that, but we
believe it isin the best interest of Alaskans to allow your constituents a few days to
review amended legislation and provide comment in"the future.

We contacted the foIIowing organizations to notify them of the changes made In
Version S. They requested us to convey their continued opposition to HB2.11.

Associated General Contractors of Alaska ,
Alaska Steel Contractors and Erectors Association
National Electrical Contractors Association

Alaska State AFI--CIO

Alaska Teamsters Welfare Trust

Alaska UFCW Health & Welfare Trust

Health Care Cost Management Corporation of Alaska

We are also confident of similarsugport from other organizations, but due to the
time constraints imposed by your 2:.00 Committee Meeting, we have not been able

to contact them. ]

Telephone: 07/276-5617 «Fax: A7/ 2/6622 or /26634
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It Is likely that the above-named organizations®™ members and families represent 20-
25% of the population of the State of Alaska. We find it interesting that this
legislation isopposed by the above-named organizations and the participants they
represent, but the Committee continues to follow the lead of the physicians® groups
in pushing for Its passage. We encourage you to consider the needs of plan sponsors
and participants, as well as the desires of physicians, when you meet this afternoon.

As we stated in our letter of April 3rd, we support the concept of a patient®s bill of
rights and would agree to help draft such legislation. We do not believe HB211
provides any additional patient protection not currently provided understate of
federal law. Rather, we believe HB211 protects the physician community, and
patients and plan sponsors would be adversely affected by passage of this hill.

Senior Vice President

cc: All organizations listed above
.M Brady & Company clients
Governor Tony Knowles

® 003
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Representative Norman Rokeberg

MEMORANDUM

TO: Rep. Pete Kott, Chairman

House Judiciary

FROM: Rep. Norman Rokeberg
DATE: March 20,
RE: CSHB 211 (L&C)

Thank you for scheduling HB 211 for hearing before the House Judiciary

Committee on Friday, March 24,

Attached are the following:

/]
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1. CSHB 211 (L&C)

2. Sponsor Statement

3. Sectional Analysis

4. Zero fiscal note

5. Legislative Legal Counsel Memorandum dated Feb.
regarding emergency room services

6. Proposed amendment regarding confidentiality language (page 9)

7. Attorney General®"s Memorandum Opinions Concerning PPOs

8. February 24, 2000, letter from Alaska State Medical Association and
"Economic Impacts of Managed Care Reform"

9. List of support letters received on HB 211

10. Brunner, Jim, "So far, Texans happy with patient-righis law"™, Seattle
Times, March 12,2000

11. Washington Office of the Governor, "Locke signs "Patient"s Bill of
Rights" legislation”, March 15,2000

12. "Managed Care: Where Do We Go From Here", March 1999 State

Legislatures.

lwould request that this meeting be teleconferenced to Anchorage as well as other

L10 locations that may care to be a part of any hearing.
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SPONSOR STATEMENT
HB207

Il
r.

“An Act relating to home inspections.”

HB207 will protect consumers and the home inspection industry by
prohibiting certain home inspector trade practices and I|_m|t|n8 legal actions
against home inspectors. HB207 revises Title 9, Civil Actions, by limiting them;

It's nota home inspector licensing bill.

~ Consumers deserve assurance that they can bring an action against an
Individual home inspector based on the conténts of or omissions in a written
home inspection report. HB 207allows recourse against inspectors; if is limited
to the F1])ers.on.who contracted and paid for the reBort and the action must be
brought within one year ofthe written report, HB207 further accomplishes this
by making it contrary to public policy and void for any home inspection report

limiting liability to the cost of the report.

A faulty inspection could have serious consequences for consumers,
Parncularly Wwhen they are bu%mg orselling a home. Common sense dictates
hat home inspectors must be held accountable for their work.

| 'have met with representatives from the industry who agree that home
inspector accountability is a worthy goal. The goal of HB 207is to establish a
framework, within which the home inspector can operate, the home inspection
profession is protected and consumers are shielded from egregious faulty

Inspections.
| urge you to support this legislation.

03/16/00 HB207 (L&C) versionT
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HOUSE OF REPRESENTATIVES

Official Business State Cagitol
Juneau, AK 99*01-1182

SUBJECT: SECTIONAL ANALYSIS: HB 207/(L&C)

HOUSE BELL 207: “A BELL RELATINGTO HOME INSPECTIONS~*”

FROM: Representative Norman Rokeberg
DATE: March 16,2000
SECTION 1.

Limits the legal actions against a home inspector to action brought by the person
who contracted and paid for the written home inspection report; and is limited to
within one year after the date of the written report. It makes any contract provision
limiting the liabilityofa home inspector to the cost of the home inspection report as
contrary to public policy and void. Itdefines applicable home inspection, real estate

transaction and residence.

SECTION 2
Delineates prohibited acts relating tohome inspectors, including, prohibiting:

getting an extra fee to perform repairs on any structure that the individual or the
company has prepared a home inspection report in the past 12 months;

inspecting for a fee any property that they have a financial interest;

offering or delivering compensation for referral of business;

disclosing information from a home inspection report, without written consent from
the home inspection client or the client 3 representative or within one year after the
date of the report, unless to a subsequent client who requests a home inspection of

the same premises;
accepting compensation from more than one interested party for the same services

without the written consent of all interested parties;
accepting a commission or allowance, directly or indirectly, for work for which the

individual or company isresponsible;
accepting a fee payable or contingent fee for a report, based on the conclusions,

preestablished findings, or the close ofescrow.

It defines home inspection, intentionally, real estate transaction and residence. It
makes violation of thissection a class A misdemeanor.

tjim /03/16/2000HB 207(L& C)sectional analysis)



FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB 211

2000 LEGISLATIVE SESSION

Revision Date/Time (Note H correction) 03/06/00___ Dept Affected Community & Economic Development
Title An Act relating to IiabililnyI’ providing managed care BRU Insurance ~

services, to regulation of managed care Insurance plans...__ Component Insurance

Sponsor Rokeberg

Requester (H) L&C Component No. 354
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not Include Inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscel laneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES L f b £

ICHANGE INREVENUES F ) J 1. 1 ...,
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate ofany current year (FY2000) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS;  (Attach dseparate page Hnecessary)
Sec. 21.07.020, page 7, Hnes 8-11 require (rata managed care eltity provide actuarial support to the director upon request for the

Increased cost of using a non-network provider, itlsestimated thiatfewer than 15 Insurers have provider network provisions Intheir
health Insurance contracts. Therefore, ftlsanticipated that no additioal resources will be needed to request and review the
increased costs of non-network provider uso.

Sec. 21.07.000, page 13. lire 17, requires that the director approve “gualified private standard-setting organizations*. [Itisestimated
that there are currently fewer than 5 of these organizations. The refore, itisanticipated that no additional resources wiH be needed
for the director to certify these qualified private standard-setting orgenizations*. Also, Itlsanticipated thatno additional resource
win be needed to develop regulations, should they bo neoded, todellre related partyas provided on page 14, Pros 20-22 of this

section.

rrepthouuy; r 1 u u w i \ i 269-7900
Division Insurance N7 7 7 = Daie/Timo 3-7-009:28 AM
Approved by Commissioner Deborah B. Sedwlck /m | X Date

Agency Community & Econrtfflo\Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution Information, can tha Governor's Legislative O ffice

R\ﬁmm Page 1_of Jf__



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907)465-3867 or 465-2450 STATE OF ALASKA ueas Alaskass;:;eofjii;ozl
II\:/I:I( gg;);l%i-zozg Deliveries to: '129 6th St., Rm. 329
February 102000
SUBJECT: Managed care - (CSHB 211(L&C))
To: Re r[P]resentatwe Norman Rokeberg
FROW: M|che|FFord£TA
Leg|s ative Coun

You askedtvv est|ons re ard|n CS B gL&(E)r Ol:rt you asked if the [ast sentegce
insec. 21 cove 3|tua lon sure tne msurancet at Brow es
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AMENDMENT #

OFFERED IN THE HOUSE BY REP.ROKEBERG
TO CSHB 211 (L&C)

Page 9, lines 5-10: DELETE

Page 9, line 4: After "public disclosure.”™ INSERT following:

(b) Nothing in this section shall be construed to apply to the release of
medical information for:

(1) Research using medical information that issubject to federal laws
and regulations protecting the rights and welfare of research
participants; or

(2) Research using anonymized health information inwhich the
confidentiality of participants is protected by coding or encryption

of information that reveals the identity of the patient.



Memorandum Opinion 95-0654

LEGALITY OF PREFERRED PROVIDER ORGANIZATIONS
IN ALASKA

April 21, 1995
[. INTRODUCTION

This is in response to your memorandum dated April 13, 1995, by
which you requested an opinion on the following question: “Are Pre-
ferred Provider Organizations (PPOs) legal in Alaska?" Our conclusion
is that they are lawful, although there is no enabling legislation for

[l. BACKGROUND

PPOs are a relatively recent development in the health care delivery
arena. For much of this century, traditional indemnity insurance,
whether through individual or group insurance policies, provided the
primary means for health care reimbursement. In the last few decades,
due in large part to the trend of disproportionately large increases in
health care costs, alternatives to pure indemnity insurance evolved.
Many of these alternatives fall under the rubric of managed care and
have a primary purpose of cost containment. For instance, in the 1970s,
statutory enabling laws for health maintenance organizations (IIM0s)
were created.l Alaska enacted its version of the HM 0 model law (AS
21.SC) in 1990. However, to date there are no licensed HM 0s in Alaska.

In the 19S0s, PPOs developed as a managed care deviee.lJPPOs are a
fee-for-service alternative to traditional health insurance. Due to their
dramatic growth they soon became a central feature of health care
financing and delivery reform.

The PPO, also referred to as a preferred provider arrangement
(PPA),3involves purchasers managing the cost of health care through
contracting with a group of doctors or hospitals ("preferred” or "net-
work" providers). The salient characteristics of the preferred provider
arrangement are as follows. In exchange for discounted fees for ser-
vices, the providers receive a guaranteed supply of patients and a
commitment to quick turnaround on claims payments. Providers also
typically agree to comply with utilization review procedures intended to
reduce inappropriate or unnecessary care. Through a bulk purchase of
medical services, purchasers have the advantage of being able to choose
providers based on competitive pricing, which is expected to result in
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cost savings. Patients are offered financial incentives such as reduced or
eliminated copayments or deductibles if they use designated preferred
providers. PPOs are formed by a wide variety of entities — purchasers
as well as providers - including insurers, self insurers (employers),
unions, physicians, hospitals. HMOs, service corporations, and third
party administrators (often owned by insurers).*

At a recent hearing before the Senate Labor and Commerce Commit—
tee, a representative of the Division of Insurance was asked whether
preferred provider organizations (PPOs) are legal in Alaska. The divi—
sion 3 response that PPOs are not lawful has created some controversy.
The largest group disability5 insurer in the state (Aetna Life Insurance
Co.) has been utilizing PPOs for years based in part on the division®s
approval of its insurance forms. The Division of Retirement and Bene —
fits also has expressed concern regarding the use of PP0Os in the state
health plan. As a result, you have referred this question to the Depart—

ment of Law for a legal opinion.

1. ANALYSIS

PPOs are lawful in Alaska. While there is no enabling legislation for
PPOs, no provision of AS 21 on its face prohibits the formation of PPOs
or contracting with such entities.

By way of background, and as previously indicated in this memoran-
dum, there is a model law developed by the National Association of
Insurance Commissioners (NAIC) entitled the “Preferred Provider Ar —
rangements Act.” Currently, over half of the states (29) have adopted
some version of the PPO model by legislation, regulation, or bulletin.5
Alaska has not adopted a version of the model. Whether or not itshould

have 1is beyond the scope of this opinion.

It isnoteworthy that states have been criticized for passing laws that
impede the implementation of PPOs. Even before the creation of the
model act, legislation was introduced in Congress in 19S3 to prohibit
states from restricting the operations of the already emerging PPO
mechanism.7The existence of PP0Os in the absence of enabling legisla—
tion is also evidenced by a drafting note for Section 2 of the model
(Purpose), which states: “The use of the term &llowing ”in this section is
not intended to indicate that health care insurers are acting unlawfully
in a state which has not enacted a law allowing Preferred Provider

Arrangements.’3

Although federal law recognizes the PPO mechanism, it does not
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answer the question whether PPOs are legal in Alaska. In a regulation
implementing the Medicare program, the Department of Health and
Human Services refers to health plans having “premium structure reg-
ulated under a State insurance statute or a State enabling statute
governing health maintenance organizations or preferred provider or-
ganizations." 42 C.F.R. § 1001.952(1)(2). This regulation does not man-
date the use of an enabling law for PPOs. The CHAMPUS program,
which expressly authorizes federal officials to contract with PPOs, also
does not require a state enabling statute. See 10 U.S.C. § 1095.

There are no published cases, state or federal, addressing whether
PPOs are lawful in the absence of enabling legislation. One case implic-
itly acknowledges the validity of a state PPO enabling law. In stuart
Circle Hospital Corp. v. Aetna Health Management, 995 F.2d 500 (4th
Cir. 1993), the court held that ERISA’ savings clause exempted from
federal preemption a Virginia enabling law for establishing PPOs. How-
ever, there is no federal mandate for an enabling law. Each state may
regulate PPOs as it sees fit, in the absence of congressional direction.3

Recognizing that there is no Alaska enabling law for PPOs, the Divi-
sion of Insurance has previously taken the position that certain provi-
sions of the insurance code prohibit the use of PPOs. We find this
argument unpersuasive for the following reasons.

AS 21.51.020(a)

One of the provisions the division relies upon is a prohibition appli-
cable to group disability insurers that provides in part: “The [group
disability] policy may not contain a provision requiring that services be
provided by a particular hospital or person, except as applicable to a
health maintenance organization under AS 21.86." AS 21.54.020(a). This
law does not prohibit the use of a PPO. To begin with, HMOs, which
may contract with a PPO, are exempted. See Id, AS 21.86.060(a). In
addition, the typical health plan utilizing a PPO gives covered individu-
als the choice of more than one provider, and often there is an option to
use a nonpreferred provider, albeit at higher cost. Only if the covered
person is given no choice of provider would this provision be violated.

A'S 21.36.090(b)

Another statute relied upon by the division as prohibiting PPOs is AS
21.36.090(b). It provides:

A person may not make or permit unfair discrimination be-
tween individuals of the same class and of essentially the same
AGO-237
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hazard in the amount of premium, policy fees, or rates charged
for a policy or contract of disability insurance or in the benefits
payable, or in any of the terms or conditions of the contract, or
in any other manner whatever.

This provision prohibits only disability (health) insurers from unfairly
discriminating against covered individuals. It is part of the Unfair
Trade Practices Act(UTPA) in Alaska's insurance code, enacted in 1966
and based upon an NAIC model. Although the legislative history for AS
21.36.090(b) is scant and has no bearing on the PPO issue, the model act
is instructive. It was adopted in 1947, well before the emergence of
PPOs and the managed care concept.0The unfair discrimination provi-
sion at AS 21.36.090(b) is substantially the same as the corresponding
provision of the model act [Section 4(G)(2)]. The legislative history for
Section 4(G)(2) reveals that the primary concerns about unfair discrimi-
nation were in the contexts of race, sex, marital status, residence and
national origin. More recently, redlining and blackballing underwriting
practices have received attention. There is no discussion of PPOs in the
legislative history of the model. Indeed, it would be illogical for the
NAIC to adopt a PPO model act if PPOs were per se violative of the
UTPA. It is true that a PPO could violate AS 21.36.090(b) if its conduct
were unfairly discriminatory for any one of a variety of reasons. How-
ever, it is additionally possible that there would be no "unfair" discrimi-
nation if a PPO treated all individuals of the same class equally as to
costs, benefits payable or other contractual terms. In conclusion, AS
21.36.090(b) does not prohibit the establishment of PPOs or contracting

with them.

Hospital and. Medical Service Corporation (AS 21.87)

\our memorandum also addresses hospital and medical service cor-
porations. E.g., Blue Cross. T1 «e entities differ significantly from dis-
ability (health) insurers and are not even considered insurers. Unlike
traditional insurance companies, which are subject to the provisions of
AS 21.09, service corporations are regulated by the provisions of AS
21.ST. Service corporations are nonprofit, at least in theory, and pursu-
ant to statute. see AS 21.S7.070(2). In essence, a service corporation
delivers health care coverage through the use of two contracts. In the
first one, a service agreement, the service corporation and a participant
provider (typically a hospital or physician) agree to exchange health
care services for a set fee. see AS 21.S7.140 — 21.87.150. The second
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contract, called a subscriber contract, is between the service corpora—
tion and a recipient of care. See AS 21.S7 160. It gives the subscriber
access to health care services provided by the service contract.

Hospital and medical service corporations have statutory authority to
contract with PPOs. See, e.g., AS 21.87.070(3), 21.87.150 (service agree —
ments with participant hospitals authorized); AS 21.87.070(4), 21.87.140
(service agreements with participant providers authorized); AS
21.S7.120(a)(2), 21.87.130(a)(2), 21.87.160(b)(1), (2) (indemnity for ser—
vices by nonparticipant providers and hospitals allowed). These statutes
were enacted in 1966, well before the emergence of PPOs. They effec—
tively allow a different benefit to be provided to a subscriber by a
participant hospital or participant provider than benefits the subscriber
may access on an indemnity basis. Although none of the statutes explic—
itly reference PPOs, their language is broad enough to allow con—

tracting with PPOs.
Exclusive Provider Arrangcvients

Finally, your memorandum addresses "exclusive provider arrange—
ments," also referred to as "exclusive provider organizations"” or EPOs.
These entities are a subspecies of PPOs. As previously indicated, for
group disability (health) insurance, AS 21.54.020(a) prohibits the use of
an EPO where the covered individual has no choice of provider. De —
pending on the circumstances, an EPO may also violate provisions of

AS 21.36.
IV. CONCLUSION
Unlike most states, Alaska does not have an enabling law for estab—

lishing and using PPOs. For the reasons indicated in thismemorandum,
the Alaska insurance code nonetheless does not prohibit the creation of

PPOs.

David G. Stebing
Assistant attorney General

notes

1Sec generally 42 U.S.C. 5300e rt .icq. (Federal Health Maintenance Organization Act of
1973); Health Maintenance Organization Model Act, Vol. Il, NAIC Model Laws, Regula-
tions and Guidelines, pp. 430-1 through 430-31 (adopted 1973).

“Sec Gabel, Ermann. Rice & do Lissovoy, The Emergence and Future of PPOs, Vol. 1L
Journal of Health Politics, Policy anti Law, 305 (1986); Preferred Provider Arrangements
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Act. Vaol. 1, NAIC Model Laws. Regulations and Guidelines, pp. 75-1 through 75-4,
(adopted 19S7).

1A PPO is the group of providers whereas a I'PA is the contractual arrangement between
that group of providers and purchasers of health care. Your April Hi, 1995, memorandum
refers to PPOs, For the purpose of this opinion, the PPO anil PPA mechanisms are

interchangeable.

‘There are myriad forms of PPOs whose description is beyond the scope of this opinion.
See generally Combe & Krugmnn, Design and Pricing ofthe PPO and EPO Products,
Practicing Law Institute. Commercial Law and Practice Course Handbook Series, Sep-

tember 25, 1985,

**Alaska is in the clear minority of states that uses the term "disability insurance" to refer
to what is commonly known as "health insurance.” See AS 21.12.050 (disability insurance
defined); AS 21.54.050 (group disability insurance defined). "Disability insurance" includes
"disability income replacement insurance."

'«See Vol. I, ,V.4/C Model Laws. Regulations and Guidelines, pp. 75-5 through 75-8
(1992).

7See Rolph. Ginshurg & Hosek, The Rcgidulian of Preferred Proeider Arrangements, 5
Health Affairs. 32. 33 (Fall 1957).

"See iiL p. 75-1 See itiro Statement of Commissioner Grodc (Pa.), Report of Working
Group on Preferred Providers, Vol. L NAIC Proceedings, at 712 (1987) (“drafting note
was added to clarify the possible ambiguity").

1Sec generally 15 U.S.C. $1011-12 (McCarr.in-Fergu.son Act delegation of insurance
regulatory authority to states).

"Sec Vol. IV, Model Laws. Regulations anil Guidelines, pp. 880-1 through SS0-I13 (1993).
The NAIC's unfair trade practices model act was one of the initial efforts at developing
uniform stale legislation in response to the newly enacted McCarran-Ferguson Act. See.

NAIC Proceedings, at 142-43 (1945).
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OPINION ON CHOICE AND PAYMENT OF PROVIDERS
UNDER SERVICE CORPORATION BENEFITS

November 3, 1995

I.LINTRODUCTION

This 1is in response to your memorandum dated October 9, 1995,1
through which you requested answers to the following two questions:

1. Whether patients have the right to receive care from a provider of

their choice?

Answer: Yes.

2. Whether providers are entitled to the same fees as those received
by providers who enter into contracts with a medical service corpora—

tion?
Ansrver: No.

I.LBACKGROUND

The above questions derive from inquiries made to the Alaska Divi—
sion of Insurance by the Alaska Dental Society (ADS). The attachment
accompanying your memorandum indicates AOS" position that the an—
swer to both questions is "yes." Although ADS" inquiries are made in
the context of dental care, my analysis and conclusions are applicable to
dentists, medical doctors, and all other properly licensed health care
providers- rendering services within the scope of their occupational
licenses. In addition, my analysis for the first question addresses tradi—
tional health insurance as well as service corporations, although a pri—
mary emphasis is placed on the latter consistent with AIDS “letter to

you.

It is initially useful to understand the nature of a service corporation.
A significant share of group health benefits in this country are provided
through "service corporations.” These health care financing entities are
not traditional fee-for-service insurers, who typically provide for health
care through indemnifying an insured after expenses are incurred. In
contrast, a service corporation generally facilitates delivery of health
care through periodic prepayments made by subscribers (recipients of
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care). SBe AS 21.87.010(a). A service corporation may, however, addi-
tionally provide subscribers with indemnity benefits. See id

AS 21.57.160(b)(2); AS 21.87.190(c).

There are three types of service corporations: (1) a medical service
corporation principally provides medical or surgical services to sub-
scribers; (2) a hospital service corporation principally provides hospital
services to subscribers; and (3) a medical and hospital service corpora-
tion provides a combination of these services to subscribers. See
AS 21.87.070; AS 21.87.280; and AS 21.87.330(2), (3). For the purpose of
this memorandum, the term “service corporation” refers to all three of
these entities. In Alaska, there are two authorized service corporations
— Blue Cross of Washington & Alaska and Alaska Vision Services, Inc.

Service corporations are characterized by their use of two types of
contracts. In the first one, a "service agreement,” the corporation and a
participant health care provider!l (typically a hospital or physician)
agree to provide health care services for a set fee. SE€ AS 21.57.140;
AS 21.87.150. A “nonparticipant™ provider or hospital, as referenced in
AS 21.S7,is one that has not entered into a sendee agreement with the
corporation. See id. AS 21.57.120(a)(2): AS 21.57.130(a)(2). In the second
type of contract, called a “subscriber contract,” a subscriber agrees to
pay a set amount in exchange for certain health care benefits provided
under the sendee agreement. See id. AS 21.57.160; AS 21.57.190. An-
other important characteristic of sendee corporations is that, in con-
trast to insurance companies, service corporations must be organized
and operated in good faith as nonprofit entities. See id as 21.87.020(a);
AS 21.87.070(2); AS 21.87.050(a); and AS 21.57.070(2).

Blue Cross and Blue Shield organizations are typically operated as
sendee corporations and are the most well known types of service
corporation. Historically, Blue Cross, which pioneered the hospital in-
surance market nearly 70 years ago, provided for hospital care, and
Blue Shield provided for physicians' sendees (surgical and medical ex-
penses). In 1952 the Blue Cross Association and the National Associa-
tion of Blue Shield plans merged. The resulting national BlueCross
BlueShield Association is currently comprised of 69 separate and locally
operated companies called "plans.” Blue Cross of Washington & Alaska,
an affiliate of a larger holding company, isa member of the association.
In the United States, more than SO percent of hospitals and nearly 70
percent of physicians contract directly with Blue Cross and Blue Shield
plans. Together, “Blues” plans in 1994 provided health care benefits for
7.6 million members, ultimately covering over 65 million people —
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roughly one in four Americans. See BlueGross BlueSkield Association

Fact Bnok\ L. Kertesz, "A blue streak for managed care," Modern
Healthcare, p. 63 (September 12, 1994). In Alaska, the Blue Cross plan
has a lal'ge market presence, insuring about 95,000 Alaskans under
group and individual policies (subscriber contracts),

There is often confusion about how to categorize a service corpora-

tion. The confusion is created in part by the fact that although a service
corporation is not a traditional insurer, it is regulated by the state
insurance regulatory agency. In Alaska, a traditional indemnity insurer
is subject to the provisions of AS 21.09 concerning its authorization and
general financial and reporting requirements. In contrast, a service
corporation is primarily regulated by provisions of AS 21.87. Regula-
tory oversight of a service corporation remains similar in many ways to
oversight of a traditional insurer by the division of insurance. See e.g.,
AS 21.87.180 (contract language must be filed with and approved by
division); AS 21.87.190 (rates must be filed with division and may not be
excessive or unfairly discriminatory); AS 21.87.200 (requirements for
adequate reserves); AS 21.87.210 (requirements for surplus fund);
AS 21.87.220 (investment requirements); AS 21.87.230 (requirements
for books and accounts); AS 21.87.240 (annual statement and fees re-
quirements); AS 12.57.250 (periodic statutory examination); and
AS 21.87.260 (taxation). In addition, AS 21.S7.340 makes a service cor-
poration subject to numerous other provisions of the insurance code,
including most provisions of AS 21.09, so long as the provisions do not
conflict with AS 21.87. A service corporation nonetheless is exempted
from some important regulatory provisions applicable to traditional
insurers. See, e.g., AS 21.57.340 (exemption from Holding Company Act
requirements of AS 21.22; and exemption from participation in guar-
anty association established by AS 21.79).

As further evidence of the confusion regarding how to categorize a
service corporation, the entity is expressly prohibited from using a
corporate business name including the word “insurance"” or other terms
descriptive of an insurer or insurer business. See AS 21.87.060. And, the
U.S. Supreme Court has acknowledged in a case addressing what con-
stitutes “the business of insurance" that Blue Cross as well as some
members of Congress do not consider a service corporation’s product to
be insurance. See Group Life & Health Ins. Co.v. RoyalDrug Co., 440
U.S. 205, 228-29 (1979). Nevertheless, service corporations are com-
monly referred to as insurers and as engaged in the business of insur-
ance. They are also often included within the rubric "group medical
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expense insurance." See generally D. Gregg, Life and Health Insur-
ance Handbook, 427 (2d ed. 1964) (chapter entitled: "Group Medical
Expense Insurance — Blue Cross and Blue Shield" ). It is therefore not
uncommon to see service corporations (e.g., Blues) characterized as
insurance in some contexts but not as insurance in others.

I11. ANALYSIS

A. A patient has the right to receive health care services from, the

provider of her/his choice.

Your first question focuses on the r'ght of a patient to choose a
provider. In the broad context of ti. ...anal health insurance, the an-
swer is that a patient (insured) has an unqualified right to seek health
care services from the provider of her/his choice. The Alaska insurance
code uses the term “disability insurance”4to refer to what is commonly
known as health insurance. For individual disability insurance policies,
the statutory requirement for payment of indemnity to a provider is
qualified by the language: “this paragraph does not require that ser-
vices be provided by a particular hospital or person.” see AS 21.51.120.
Similarly, under AS 21.54.020(a) a group disability policy “may not
contain a provision requiring that services be provided by a particular
hospital or person," except as applicable to an HMO. The Unfair Trade
Practices Act for insurance (AS 21.36) provides additional support for a
patient's freedom to choose a provider. AS 21.36.090(b) prohibits a
person from unfairly discriminating in a policy or contract of disability
insurance. An insurer limiting a patient’s ultimate right to use the
provider of her/his choice — regardless of provision for payment —

violates this provision.

Provisions of AS 21.S7, the chapter regulating service corporations,
also acknowledge the freedom to choose. As previously addressed, in
the typical situation the service corporation enters a contract with “par-
ticipating" providers. see AS 21.57.120(a)(l) (medical and surgical ser-
vices); AS 21.S57.130(a)(1) (hospital services). However, this does not
preclude a subscriber from obtaining services of a nonparticipating
provider. AS 21.S7 expressly authorizes a service corporation to provide
indemnification for services provided by nonparticipant providers. see
id. AS 21.87.120(a)(2) (indemnity for medical and surgical services);
AS 21.87.130(a)(2) (indemnity for hospital services).

It is necessary to distinguish that although a service corporation has
the right to offer coverage extending payment to a nonparticipant pro-
vider, the corporation is not obligated to provide for indemnity of a
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nonparticipant provider. The right to proride a subscriber "indemnity
in a reasonable amount” (AS 21.57.120(a)(2) and AS 21.S7.130(a)(2)) is
not a mandate. The following provisions support this conclusion.
AS 21.57.160(b)(2) requires that a subscriber contract must include "the
benefits, if any, to which the subscriber is entitled on an indemnity
basis. . ." (emphasis added). And, it is noteworthy that the minimum
service benefits which must be provided through a subscriber contract
apply only to participant providers and participant hospitals. see id
AS 21.87.170.

As further support of a subscriber’ right to choose a provider, a
PPO, which allows health care recipients a choice from among a group
of providers, is not prohibited by the insurance code. see generally 1995
Op. Att'y Gen (Apr. 21; 661-95-0654). A service corporation may con-
tract with a PPO as a participant provider. For service corporation
subscribers, this means they can choose to receive health care from
among providers who have entered a service agreement, presumably at
a lower (negotiated) fee. However, even if a service corporation con-
tracts with a PPO, its subscribers still have the option to use a nonpar-
ticipant provider outside the PPO. see AS 21.57.120(a)(2);

AS 21.S7.130(a)(2).

The Unfair Trade Practices Act provides further support for the
conclusion that a subscriber may seek treatment from the prbrider
s1” e chooses. AS 21.36.090(d) prohibits unfair discrimination in the
group context against a provider rendering health care under a service
or indemnity type contract issued by a nonprofit corporation (e.g., ser-
vice corporation).4 The prohibition applies whether the provider is a
participant (having entered a service agreement) or nonparticipant.

And finally, AS 21.87.160(c) provides as follows:

A (subscriber] contract may not restrict the subscriber’ right
to free choice of provider or hospital, but must restrict benefits
to be provided on a service basis to services rendered by par-
ticipant providers and participant hospitals.

This provision, which corresponds with AS 21.87.170, reflects that a
subscriber has an unqualified right to choose a provider.

B. A nonparticipant provider is not entitled to the same fees as

participant provider in the absence ofa contractual provision to the

contrary.

While a subscriber has the freedom to use the health care provider of

AGO-245

® 1999, NILS Publishing Company



ALASKA REGULATIONS

her/his choosing, payment for services rendered by a nonparticipant
provider is subject to terms of the subscriber contract. The insurance
code provides that indemnification of a nonparticipant provider must be
in a "reasonable amount."” see AS 21.87.120(a)(2) (medical and surgical
services); AS 21.87.130(a)(2) (hospital services). And, as required by
statute, the language used by a service corporation in a subscriber
contract must be filed with and approved by the division of insurance.
see AS 21.87.180. This filing requirement applies to contract language
providing for indemnification when a subscriber uses a nonparticipant
provider.4 In practice, when the division receives a subscriber contract,
it reviews the filing for compliance with applicable provisions of the
insurance code, including those of AS 21.57.120(a)(2) and
AS 21.87.130(a)(2) requiring that indemnity to nonparticipant providers
must be "reasonable" in amount. These provisions do not require that
the amount to be indemnified must be equal to the amount paid for a
covered benefit under a service agreement. In light of these provisions,
AS 21.S7 leaves a service corporation discretion to pay a nonparticipant
provider less than a participant provider for the same covered service.
Payment of different amounts, depending on whether a provider is a
participant or nonparticipant, is not unfair discrimination. see
AS 21.36.090(d).

Please do not hesitate to contact me if you have any questions.

David G. Stebing

Assistant Attorney General

notes

" | received your memo on October 25. 1995.

. In the context of a service corporation, "provider" is defined as “a physician, dentist,
osteopath, optometrist, chiropractor, nurse midwife, or other licensed health care practi-

tioner." AS 21.52.:i3(XS).

"Participant provider" and “Darticipant hospital” mean a person (or hospital) that has
entered into a service agreement with a service corporation. AS 21.57.330(5) and (6).
These statutorily defined terms arc not synonymous with the concept "preferred pro-
vider" as used in the context of a preferred provider organization (PPO).

4S|r AS 21.12.050. Disability insurance is not the same as disability income replacement
insurance.
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§ 21.36.080 ALASKA INSURANCE LAWS

§ 21.36.080 Boycott, coercion, and intimidation

A person may not enter into an agreement to commit, or by any
concerted action commit, an act of boycott, coercion, or intimidation
resulting in or tending to result in unreasonable restraint of, or monop-

oly in, the business of insurance.

History.— § 1, ch. 120, SLA 1960.

§ 21.36.090 Unfair discrimination

(a) A person may not make or permit unfair discrimination between
individuals of the same class and equal expectation of life in the rates
charged for a contract of life insurance or of life annuity or in the
dividends or other benefits payable thereon, or in any other of the terms
and conditions of the contract.

(b) A person may not make or permit unfair discrimination between
individuals of the same class and of essentially the same hazard in the
amount of premium, policy fees, or rates charged for a policy or con-
tract of health insurance or in the benefits payable, or in any of the
terms or conditions of the contract, or in any other manner whatever.

(c) A person may not make or permit arbitrary or unfair discrimina-
tion between insureds or property having like insuring or risk charac-.
teristics, in the premium or rates charged for a policy or contract of
property, casualty, surety, marine, wet marine or transportation insur-
ance, or in the dividends or other benefits payable on the insurance, or
in the selection of it, or in any other terms and conditions of the

insurance.

Text of subsection (d) effective until January I, 1999

(d) Except to the extent necessary to comply with AS 21.42.365 and
AS 21.56, a person may not practice or permit unfair discrimination
against a person who provides a service covered under a group health
insurance policy that extends coverage on an expense incurred basis, or
under a group service or indemnity type contract issued by a health
maintenance organization or a nonprofit corporation, if the service is
within the scope of the provider’s occupational license. In this subsec-
tion, "provider” means a state licensed physician, dentist, osteopath,
optometrist, chiropractor, nurse midwife, advanced nurse practitioner,
naturopath, physical therapist, occupational therapist, psychologist,
psychological associate, or licensed clinical social worker, or certified

direct-entry midwife.
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the employee or member and towhom benefits are payable; ifdepen—
dents are included in the coverage, only one certificate need be issued

for each family unit;

(©) a provision that to the group originally insured may be added from
time to time eligible new employees or members or dependents, as the
case may be, in accordance with the terms of the policy.

History.—51, ch. 120, SLA 1966; 568, ch. 56, SLA 19%, eff. 9-9-96.

82154015 Rate discrimination prohibited

Rates charged for a group health insurance policy may not be exces—
sive, inadequate, or unfairly discriminatory.

History.—558, ch. 81, SLA 1997, eff. 7-1-97.

82154020 Direct payment to health care provider

(@ An insurer may, and upon written request of the covered person
shall, within 30 working days after receiving a proof of loss statement,
pay indemnities under a group health insurance policy directly to the
provider of the hospital, nursing, medical, dental, or surgical services.
The policy may not contain a provision requiring that services be pro—
vided by a particular hospital or person, except as applicable to a health
maintenance organization under AS 21.86. If the insurer pays indemni—
ties to the covered person after the covered person has given the
insurer written notice in the proof of loss statement of an election of
direct payment of indemnities to the provider of the service, the insurer
shall also pay those indemnities to the provider of the service.

(b) A covered person may revoke an election of direct payment of
indemnities made under (a) of this section by giving written notice of
the revocation to the insurer and to the provider of the services. The
written notice of revocation given to the insurer must certify that the
covered person has given written notice of revocation to the provider of
the services. Revocation ofan election of direct payment is not effective
until the notice of revocation is received by the insurer and the provider

of the services.

(©) The right of the covered person to request payment of indemnities
under a blanket health insurance policy directly to the provider of the
services or to another person may be transferred to a personwho isnot

the covered person by a qualified domestic relations order. Rights
under the qualified domestic relations order do not take effect until the
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period for payment which must not be less frequently than monthly)
and any balance remaining unpaid upon the termination of liability will
be paid immediately upon receipt of due written proof."

History.—8§ 1, ch. 120, SLA 1966.

821.51.120 Payment of claims

(@) A health insurance policy delivered or issued for delivery must
contain the following provisions:

(1) indemnity for loss of life shall be paid according to the beneficiary
designation and payment provisions contained in the policy that are
effective at the time of payment; ifa beneficiary has not been desig—
nated, indemnity shall be paid to the estate of the insured; accrued
indemnities unpaid at the insuredd death shall be paid to either the
beneficiary or the estate, at the option of the insurer; all other indemni—
ties shall be paid to the insured;

(2) the insurer may, and upon written request of the insured shall,
within 30 working days after receiving a proof of loss statement, pay
indemnities for hospital, nursing, medical, dental, or surgical services
directly to the provider of the services; an insurer who pays indemnities
to an insured, after the insured has given the insurer written notice in
the proof of loss statement of an election of direct payment of indemni —
ties to the provider of the services, shall also pay indemnities to the
provider of the services; this paragraph does not require that services
be provided by a particular hospital or person;

(3) a covered person may revoke an election of direct payment of
indemnities made under this subsection by giving written notice of the
revocation to the insurer and to the provider of the services; the written
notice of revocation given to the insurer must certify that the covered
person has given written notice of revocation to the provider of the
services; revocation of an election ofdirect payment is not effective until
the notice of revocation is received by the insurer and the provider of

the services;

(4) the right of the insured to request payment of indemnities for
hospital, nursing, medical, dental, or surgical services directly to the
provider of the services or to another person may be transferred to a
person who is not the insured by a qualified domestic relations order;
rights under the qualified domestic relations order do not take effect
until the order is received by the insurer; in this paragraph, "qualified
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Aﬂaska State Medical Association

4107 Laurel Street « Anchorage, Alaska 99508 ¢ (907) 562-0304 « (907) 561-2063 (fax)

February 24,2000

Received

Honorable Norm Rokeberg rpp ao
Chairman, House Labor and Commerce Committee 4 O fWU

State o f Alaska

House of Representatives
Room 24

Juneau, Alaska 99801-1182

RE: Your Request ofan "Executive Summary?””

Dear Representative Rokeberg:

At our meeting on 2/22/00 you requested that I provide you with an “Executive summary" of the results ofthe
various studies that have been done in regards to the estimated cost implications of the “patient bill of rights”
legislation. Attached isa chart done by the AMA . Itcomes from a publication called 'ECONOMIC |mpaCtS of

ManaQGd Care Reform " written by David W. Emmons, PhD and Gregory D. Wozniak, PhD ofthe A M A 3
Center for Health Policy Research.

You had asked specifically about the cost of the mandatory point of service option. Please note the projected
premium increases range form 0.1% to 0.48%. (The Barents study lists the impact indifferent terms. The
impact is stated such that itwould reduce the premium savings realized from a closcd-panel option by from 4

to 11 percentage points).

Please letme know ifyou would likeany additional information. (Finally, the Texas Medical Association
staffhas reported tome thatthe premium costs have not increased, following the enactment of the Texas
Patient Bill of Rights, at any rate different than the rest of the country.)

Thank you for your support on Alaska"s Patients Bill of Rights.

Sincerely,

James J. Jordan
Executive Director

cc: ASM A Board ofTrustees
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Exhibit 10 (continued)
Summary Comparison of Managed Care Legislation Costs*'

Proposals Bﬁﬂs | %ﬁq

Minimum Stays for Mastectomies

(48-hour stays)

Expanding Drug Formularies leas than 0.6%
(among HMOs)
External Appeals less than 0.05% 0.08%
(excludes (Includes

administrative administrative

costs) costs charged

back to plans)

Information Reporting ft 0,3%-1-3% 0.3%-1.3% B0

Disclosure (under PARCA

and CBRR,
respectively)

- Barents C Lie, The Effects of Legislation Affecting Managed Care on Health Pla 1997>, B t c

eoisfatio ai\?fef:tlgr?o Ana ((]1 r%Ssumer E%% %{) e e g omate.SHL eaW |um rena(S: ofil R
ESPONSIDIE Lare , (January*, 1998); M l Ff‘ obertsag, Inc, ACIUarial [BOR

3 (November 1997); The lewln. Croup, Consumer% 0? ﬁts anaoﬁesgl Aﬁ tsa f%eve eIIts. n Or flon

S, (November 1997) Prlce Waterh e, 7Ne [mpact an?lq areLI ation- alysIS 0 Leglslatlve roposas
ected Consu erProtea roposals (Aprll 1998); Congressional Budget Of

&z) c &, Lybr st ae

is T§§6 TD |" 0 ﬁl‘?eté Mul 1998&_: and William Ni rcet,,Inc. and the American Medical Association,
essment l\/nde stlmatesc ost me adlofManaged Care Accountability eglslatlon (August 1998).

ﬁ/ Estimates of increased costs or reductions in savings rather than premium Increases have been specified.

/ Figures from Barents (1998). all other figures In the column are from Barents (1997).
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This report reviews nine studies of the Impact of managed care
reform legislation on health Insurance premiums and managed
care cost savings. A table at the end of the report presents a
summary of the various published cost estimates of managed
care reform legislation.

The studies examined are:

m a 1997 Milliman and Robertson study of the impact of eight
provisions in PARCA on health insurance premiums — the
composite effect of these provisions on premium increases Is
estimated to be 23%, and the ’estimate range’ of the premium
impact ranges from 7% to 39%;

ma 1998 Muse & Associates study of the effects of the PARCA
legislation on health Insurance premiums — the enactment of
PARCA is estimated to Increase national premiums between
0.7% and 2.6%;

ma 1997 Lewin Group study of the costs and benefits of the
information disclosure and external appeals provisions of the
proposed Consumer Bill of Rights and Responsibilities — the
information reporting and disclosure provisions are estimated
to increase premiums between 0.3% and 1.3%. the extemai
appeals provision is estimated to increase premiums no more
than 0.05%;

m a 1997 Price Waterhouse assessment of the Impact of expanded
Insurer liability, direct access to obstetric and gynecologic
services, and lengths of stay for mastectomy patients — the
Impact on premiums of these provisions is fairly minimal,
ranging from less than 0.1% to 1.3%;

Economic Impacts of
Managed Care Relorm



ma 1997 Barents Group analysis of the impact of seven types of
legislation or legislative elements affecting the cost saving from
managed care; the analysis is general In nature rather than being
carried out with respect to a specific legislative proposal - the
estimated reduction In managed care savings relative to fee-for-

service varies between 1 and 11 percentage points across the

provisions:

ma 1998 Barents Group study of the potential cost of increasing
plan exposure to malpractice liability, deeming utilization review
to be the practice of medicine, prohibiting health plans from
determining medical necessity and requiring plans to accept any
willing provider — these types of legislation are estimated to

Increase managed care plans "costs by 2.2% to 8.6%;

ma 1998 Coopers & Lybrand analysis of the provisions in CBRR
and PARCA dealing with information disclosure, access to emer —
gency services, direct access to specialists, external appeals, a
required point-of-servlce option for HMOs, and expanded health
plan liability for medical decision making. Coopers & Lybrand
present aggregate impact figures (excluding the effects of the
expansion in plan liability proposed in PARCA) of 0.61% of
premiums for the reforms in CBRR and 0.77% of premiums for

the reforms contained in PARCA;

ma Congressional Budget Office analysis of the patient protection
standards set out in the PBR - the provisions In the bill are
estimated to Increase premiums by 4% when all of the bill's

provisions are fully phased In; and

ma William M. Mercer study of the cost Impact of managed care
accountability legislation - after considering a broad range of

impact scenarios, premiums are estimated to increase between

0.1% to 1.8%.

Differences In the Impact estimates between the studies are heavily
dependent upon the Interpretation of reform provisions and
assumptions as to the extent of savings from managed care. The
two studies prepared by the Barents Group for the American
Assoc.;. lin of Health Plans and the study prepared for Wal-Mart
by Milliman & Robertson depict patient protection as very costly.
Underlying these analyses, however, are extreme characterizations

of proposed protections and exaggerated notions of cost savings.

Economic Impacts ol
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Review of the estimates prepared by the Lewln Group. Muse &
Associates. Price Waterhouse. Coopers & Lybrand. the
Congressional Budget Office, and William M. Mercer all suggest
that the effect of reasonable patient protection provisions on
health Insurance premiums Is negligible. The Lewln results
suggest that the additional costs of what are thought by many
to be the most expensive patient protections are on the order of

pennies per Insured person per month.

The two most recent studies In this literature focused on the cost
of expanding managed care plans* liability. The CBO estimated
that expanding legal liability for ERISA plans would raise premi —
ums among employer-sponsored plans by 1.2%. The CBO estimate
may overstate the actual Impact as it fails to account for the ability
of managed care organizations to Insure against liability claims at
significantly reduced rates relative to providers. The estimate Is
consistent, however, with the range derived by William M. Mercer
In an actuarial analysis of the impact of a model managed care
accountability law. Mercer concluded that holding plans liable for
damages to enrollees would add 0.1% to 1,8% to managed care
organization premiums. If ERISA construction were narrow under

the law. cost increases were predicted to be in the range of 0.5%

to 1.8% of premiums.

Concerns about any cost increases associated with reform include
potential losses of Insurance coverage and reductions In the num —
ber of employed individuals. Several parties have inappropriately
generalized an estimate of the impact of other reform legislation to
suggest that a 1% increase in health insurance premiums Is associ—
ated with a loss of insurance coverage for 200.000 Individuals. The
1998 Barents study claims that each 1% Increase in managed care
plans® costs would result in a potential loss of Insurance coverage

for about 315,000 individuals. Neither of these estimates can be

substantiated.



This report reviews nine studies of the impact of managed care
reform legislation on health insurance premiums and managed
care savings. Two of the studies develop impact estimates of
the provisions in H.R. 1415/S.644, Patient Access to Responsible
Care Act of 1997 (PARCA). A third examines the effect on
premiums of two provisions from the proposed Consumer Bill
of Rights and Responsibilities (CBRR). The fourth study assesses
the impact of California managed care reform legislation on
HMOs and their enrollees. The fifth analysis looks at general
elements of legislative proposals that might alter the cost savings
from managed care. The sixth study analyzes the effects of
changes in four types of legislation on costs among managed
care plans. The seventh report estimates the impact of adopting
specific provisions of PARCA and CBRR on health care premiums.
The next study presents cost estimates of seven major provisions
of the Patients' Bill of Rights Act of 1998 (PBR). The last study

assesses the cost impact of managed care accountability legislation.

The remainder of this report details the findings, methodologies,
and critical assumptions underlying each of these studies.

Economic Impacts of
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Milliman and Robertson, Inc. (M&R) prepared Actuarial Analysis
of the Patient Access to Responsible Care Act (PARCA), (November
7. 1997) for Wal-Mart Stores, Inc. The report estimates the Impact
of eight provisions of PARCA on the nationwide average health
Insurance premium for the non-Medicaid, non-Medlcare Insured
population. M&R calculate the composite effect of these provisions
on premium increases to be 23%. The M&R report also provides
an "estimate range" of the premium impact — 7% to 39%.

Exhibit 1
Milliman & Robertson
Patient Access to Responsible Care Act

Provision
No Inducement to Reduce Services’

Equivalent Relml !

Out-Of-Network

Elimination of Limits on Certain Benefits®
Adverse Selection Against Rate Increases
Administrative Requirements

Provision of Emergency Room and Urgent Care

Services with Limits on Prior Authorization
Mandatory Polnt-Of-Service Option

Elimination of Prior Authorization for

Specialty Referrals

The characterizations of the studied provisions of PARCA and their
estimated impacts on premiums are presented in Exhibit 1.

These numbers reflect M&R's "midpoint" estimates. M&R’ Interpre-
tations of several provisions of PARCA are extreme or even misrep-
resent actual language In PARCA. Those Interpretations drive both
the high-end values of the range estimates and the mid-point

Economic Impacts of
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estimates of premium Increases. The mid-point estimates are affect-
ed because M&R's “best estimate mid-points” are merely the mid-
point of ranges whose high-end values are essentially capricious.

The estimates themselves are driven by a variety of assumptions
about discounts, cost sharing, and use of capitation among HMOs.
PPOs. and other plans. Several of the assumptions appear to have
no basis in fact, and are undocumented by M&R. The report does
not test the sensitivity of the estimates to changes in any of the
underlying assumptions.

The four provisions Indicated to have the largest potential
impacts on premiums illustrate some of the particular problems
in the analysis.

M&R characterizes Section 2771(d)(1)(A) of PARCA as no Induce-
ment to reduce services, which they Interpret as not allowing
risk sharing arrangements or capitated payments. The language

in the bill, however, contains no mention of capitation, capitated
payments, per-member per-month (PMPM) payments, or even

an implicit reference eliminating or restricting those payment

methods.

M&R interpret Sections 2772(b)(3), 2772(c)(2), and 2773(a), as
constraining the ability of health insurance Issuers to limit the
number and scope of providers in their networks. In assessing
the impact of these sections, M&R overstate the savings attribut-
able to manage care and. thereby, overstate the Impact of the
legislation on premiums The average discount for HMOs is taken
to be 28%, a magnitude that approaches the Medicare-to-private
sector payment gap. In addition, M&R assume that 50% of HMOs
use discounts and capitation, when the share of enrollees in such
plans (which is clearly a smaller figure) Is the relevant variable.

M&R characterizes Section 2772(b)(3) of PARCA as requiring
equivalent in-network and out-of-network reimbursement
rate, suggesting that health plans can not apply different
deductibles, coinsurance, and copays to enrollees who use out-of-
network providers vs. enrollees using in-network providers. That
Interpretation is In distinct contradiction to the Section’s indication
that “Nothing in this paragraph shall be construed as protecting

an enrollee against balance billing by a health professional or
provider that is not a participating health professional or provider."
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M &R characterizes Section 2773(c) of PARCA as the elimination
of limits on certain benefits. They assert that the provision
could be interpreted as requiring health plans to cover services
of professionals that currently are excluded from coverage by
some plans. They state that such a provision would Increase
premiums by 1% for plans with rich benefits, and by 10% for
plans with significant barriers to accessing such providers. The
endpoints of their estimate range of premium Increases due to
this provision are based on the assumption that all plans are rich
(the lower bound) and all plans have significant barriers (the
upper bound). Clearly, both assumptions are extreme and fall to
reflect the fact that any estimate of the effects of this provision

should reflect the actual distribution of plans measured against

these characteristics.

The adverse selection Impact reported by M&R is a secondary
effect of their estimated rate increases of the provisions analyzed.
The concern that the repon ..ought to address is the fact that
Increases in premiums caused by PARCA could result in healthier
enrollees refusing coverage, which in turn, could cause a further

Increase in premiums. There isno documented basis for the 4.5%

figure used by M&R.

A number of parties have seized on the M&R estimates to argue
that PARCA would mean a sizeable increase in the number of
uninsured. The underlying argument is that every 1% Increase in
health Insurance premiums results In 200,000 people losing their
Insurance coverage. The latter calculation Is based on, but not
derived from, a CBO analysis of a mental health provision In a
1996 bill. CBO has indicated that the 1% -to- 200,000 translation
should not be used as a rule-of-thumb in gauging the effect of

legislation on the number of uninsured in general and Is inappro—

priate for analyzing PARCA in particular.
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Muse & Associates (M&A) was commissioned by the Patient Access
to Responsible Care Alliance to evaluate the private sector health
care premium impact of H.R. 1415/S. 644, the Patient Access to
Responsible Care Act (PARCA). The report. The Health Premium
Impact ofH.R. 1415/S. 644. the PatientAccess toResponsible Care
Act (PARCA), 29, 1998), contains estimates of the Impacts
of sections of the legislation. M & A calculate the enactment of
PARCA would result In a national premium Increase In the man-
aged care health insurance market between 0.7% and 2.6%. Using
the example of a S160 premium, PARCA would be expected to
Increase the premium to between $161.12 and $164.16.

The M&A study presents the estimated premium Increases for pro-
visions In PARCA likely to Impact health costs and the secondary
Impact of adverse selection resulting from premium increases. The
descriptions of the ten sections used by M&A and the magnitude

or range of their Impact on premiums are presented in Exhibit 2.

Exhibit 2
Patient Access to Responsible Care Act
Muse & Associates

Provision

2771b  Provision. 6f-;Em'ergeni
Services-vrtth?£&3B?0;

2171c

2771d -~ No Inducernenfto* Redi

2772b1 Choice of Pointtdf-Servic?

2772b3 Equal ReimburetM heht~foC!Proviil*d"a5
Nondiscrimination
Due Process for Health Profe*onalsmovidSsl
Information Reporting & Disclosure”
Non-Preemption of State law. Respeci
Group Health Plans me
Adverse Selection Against Rate Increase?!”
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The M&A estimates differ from the Milliman and Robertson
estimates, in part, because the M&R analysis was based on draft
language. The M&A analysis was developed using clarifying
language for Section(s) 2771d. 2772b. 2773a, and 2773c.

The M&A analysis concludes that PARCA has only a minimal
Impact on utilization, and is unlikely to impact fees. Consequently,
few of the provisions are expected to have substantial Impacts on
premiums. The M&A study also briefly discusses who will likely
bear the Increased premium costs due to PARCA. Based on a
review of the employee benefits literature, the authors conclude
that the majority of premium Increases associated with PARCA
would be borne by the workers — in the form of reduced wages,
reduced fringe benefits, or higher health plan cost-sharing — and
that employer labor costs are unlikely to increase significantly.

Because the majority of provisions are Interpreted as having no
effect on utilization or prices, the M&A analysis predicts a much
smaller impact on premiums. The M&A impact estimates are
driven by two key factors:

m Interpretation of the legislation as providing for no Inducement
to reduce medically necessary services, equal reimbursement for

providers outside of network, and nondiscrimination against

enrollees/health professionals: and

m Most provisions relating to options and services already widely
available or accessible to enrollees. M&A assume that PARCA

mandates no new benefits.

For those provisions estimated to have an increase on premiums,
there is little description of the methods used to produce the esti-
mates or discussion of the rationale for the assumptions used in
those calculations. Much like the criticism of the M&R analysis

of PARCA. it is impossible to assess the sensitivity of the M&A
estimates to changes In the assumptions.

The key factor determining the M&A Impact estimates, and
consequently explaining a large share of the difference between
their estimates and those presented by M&R. Is the Interpretation
of three sections of the PARCA legislation. The three sections
(provisions) — no Inducement to reduce medically necessary
services, equal reimbursement for providers outside of

Economic Impacts ol
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network, and nondiscrimination against enrollees/health
professionals — in the M&R analysis account for most of the
estimated 23% Increase in premiums. M&A assert that the M&R
interpretation of these provisions as eliminating risk sharing,
captation, and provider discounts is unwarranted and assume

that managed care organizations will continue to receive discounts.
Consequently, the legislation Is expected to have little or no
effect on health care prices. M&A estimate those three provisions
have a minimal (<0.05%) effect on premiums.

A second factor, In the form of either "almost all" or "most"
managed care plans already provide the mandated services or
plan options to enrollees. or restriction are not "...a widespread
practice," is used to explain why the provision of emergency
room and urgent care services with limits on prior autho-
rization, access to medically necessary specialized treatment,
and several other sections are found to have “minimal premium
increase effect.” There are generally no documented measures

of the proportion of plans, accompanied with the number of
enrollees in those plans, which would comply with the provisions

In PARCA.

The adverse selection impact reported by M&A (0.1% - 0.5%) is
derived from the M&R estimate. This impact captures the effect
of Increased premiums caused by PARCA resulting in healthier
enrollees refusing coverage, which in turn could cause a further
increase in premiums. The estimated range. 0.1% to 0.5%, for the
Impact of adverse selection on premiums is derived as a propor-
tion of the total impact based on the midpoint estimate of M&R.
4.5%/23%. There is no documented basis for the 4.5% Impact

assumed by M&R.

M&A rely on the M&R estimate for the effect on premiums of the
polnt-of-service option provision (0.3%) and argue that M&R’s
use of actual claims data are a valid data source for estimating
the Impact on premiums of this section of the legislation.

The M&A estimated Impacts of the Information reporting and
disclosure provisions (0.3% - 1.3%) are taken from the Lewin
Group study "Consumer Bill of Rights and Responsibilities Costs
and Benefits: Information Disclosure and External Appeals,”
Presidential Advisory Commission on Consumer Protection and
Quality in Health Care Industry, Final Report. November 1997.
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The estimated costs of information disclosure ranges between
$0.59 and S2.17 per insured person per month. Based on a $170
per month managed care premium, M&A estimate that Informa-
tion reporting and disclosure provisions would Increase the premi-
um between 0.3% and 1.3% ($0.59/$ 170 or 0.3%, and $2.17/$170
or 1.3%). (In other parts of report, M&A uses a $160 premium.)

In the Lewin Group study, the low-end estimate represents a three
to five year phase-in period, which assumes that the cost of Infor-
mation acquisition and distribution will fall substantially over time.

Finally. M&A estimate the Impact on premiums of the non-
preemption of state law respecting liability of group health
plans section of PARCA (0.0% - 0.2%). The authors of the study
derive the impact estimate using a 1992 Congressional Budget
Office estimate of 1998 national medical injury and litigation costs
($36 billion); an unspecified estimated ratio of the managed care
sector of the health Insurance market; and an assumed four per-
cent increase in medical Injury premiums.
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The Lewln Group report Consumer BiIquRights and
Responsibilities Costs and Benefits: Information Disclosure and
ExternaIAppeaIs, Final REpOI’t (November 18, 1997) was commis —
sioned by the Presidential Advisory Commission on Consumer
Protection and Quality in the Health Care Industry. The report
contains estimates of the Impact of the information disclosure and
external appeals provisions of the proposed Consumer Bill of
Rights and Responsibilities. These are two of the seven areas of
consumer rights under consideration by the Commission. The
analysis was limited to administrative costs and did not examine
the effects of information and external appeals on utilization. The
Lewin study also describes the nature of possible benefits of those

provisions, but does not quantify the dollar value of the benefits.

The per-person, per-month cost of Information disclosure is
estimated to range between $0.80 and $2.17 for one year, and
between $0.59 and $1.10 for a three to five year phase-In period.
Based on a S170 per month managed care premium, the Informa—
tion reporting and disclosure provisions would increase premiums
between 0.3% and 1.3%. The cost estimates for external appeals
(excluding states with mandated external appeals systems) ranged
from $0,003 to $0.07 per person per month. Based on the $170
per month managed care premium, the effect of the external

appeals provisions on premiums would be less than 0.05%.

The Information disclosure provisions of the Consumer Bill of
Rights Responsibilities (CBRR) recommend that consumers have
access to a broad range of information on the characteristics,
policies, procedures, experience, and performance of physicians,

facilities, and plans. This information should include:

mHealth plans: Covered benefits, cost-sharing, and procedures
for resolving complaints: licensure, certification, and accredita—
tion status: comparable measures of quality and consumer
satisfaction: provider network composition: the procedures that
govern access to specialists and emergency services; and care

management information.



m Health professionals: Education and board certification and
recertification: years of practice: experience performing certain
procedures: and comparable measures of quality and consumer

satisfaction.

m Health care fecilities: Experience in performing certain proce-
dures and services: accreditation status: comparable measures of
quality and worker and consumer satisfaction: procedures for

resolving complaints; and community benefits provided.

The provisions related to appeals recommend that consumers have
the right to a fair and efficient process for resolving differences
with their health plan, health care providers, and Institutions that
serve them: and that consumers have access to a rigorous system
of internal review and an Independent system of external review
of plan decisions. The CBRR posits that an external appeals

systems should:

m Be available only after consumers have exhausted all Internal

processes (except in cases of urgently needed care).

m Apply to any decision by a health plan to deny, reduce, or
terminate coverage or deny payment for services based on a
determination that the treatment is either experimental or Investi-
gational In nature: apply when such a decision is based on a
determination that such services are not medically necessary and
the amount exceeds a significant threshold or the patient’s life or

health isJeopardized.

m Be conducted by health care professionals who are appropriately
credentlaled with respect to the treatment Involved and subject
to conflict-of-interest prohibitions. Reviews should be conducted

by Individuals who were not involved in the initial decision.

m Follow a standard of review that promotes evidence-based

decisionmaking and relies on objective evidence.

m Resolve all appeals in a timely manner with expedited considera-
tion for decisions involving emergency or urgent care consistent
with time frames consistent with those required by Medicare

(le. 72 hours).

The Lewln report noted that no definitive studies have been con-

ducted In these areas because Information disclosure and external
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appeals processes are Just now being developed. Consequently,
the authors relied on a literature review for context and a series
of Interviews to provide cost information as it relates to current

and on-going information and appeals efforts.

Actual cost data from a variety of projects are used to estimate
the costs of several aspects of information disclosure and external
appeals. While the estimates are derived from cost figures of
ongoing activities, the end-points of the range of these "estimates”
are still ba ed on sample sizes of one. The report does, however,
provide detailed Information on the sources of data, the specific
calculations, assumptions, and other elements which would allow

for testing the sensitivity of the estimates.

The cost estimates for the information disclosure provisions
constructed by Lewin are intended to be incremental; they mea —
sure costs of efforts beyond the current state and private activities.
See Exhibit 3. The low-end estimate assumes a three to five year
phase-In implementation period and that as information becomes
more widely available and information technology advances, the

cost of information will fall substantially.

Lewin Group Information Disclosure Cost per Insured

Person per Month

Low Estimate
Mid-Point Estimate

High Estimate

Estimates are also presented on a category by category basis for
physicians, hospitals, and plans separately. The categories include

characteristics, experience, customer satisfaction, and quality. See

Exhibit 4.
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Exhibit 4
Lewin Group Midpoint Estimates for Information Disclosure

3-5 Year Phase-in

Sub-total? H U.M

The Incremental cost of providing the Information required by
CBRR isestimated to be relatively small. Behind these calculations,

however, several assumptions are questionable:

* the average survey cost per enrollee fot plan customer (patient)
satisfaction information, between $0,045 and S0.14 - which Is

less than a first-class stamp, and

m the costs to physicians to collect quality data based on medical

records, S160 per physicians per year provisions.

Consequently, the Lewin estimates may be low-end estimates of

the costs of implementing CBRR information disclosure.

The estimated costs of external appeals presented range between
S0.003 to S0.07 per person per month. The range of estimates .vas
driven by assumptions concerning appeals rates per 1000 persons
and how external appeals are processed. In Florida, the appeals
rate is 0.000093 per enrollee. Whereas for the Medicare popula—
tion, the rate Is 0.001 per enrollee. The actual costs of appeal also
vary considerably across states. In Florida, the state panel has an
average cost of S867 per appeal. The cost among appeals in
Texas. Rhode Island, and New Jersey, which use Independent
review contractors, ranges from S288 to S600 per appeal, Lewin
uses an "average" cost from those states of $450 per appeal, the
$867 per appeal from Florida, and the appeals rates from Florida
and Medicare to construct their range of estimates. If these figures
are not representative of national ranges of costs and appeal rate,
however, external appeal costs could be outside of the range pre—

sented by Lewln.
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Price Waterhouse (PW) was con.missioned by the Henry J. Kaiser
Family Foundation to assess the Impact of managed care reform
legislation on HMOs and their enrollees. The report. The Impact of
Managed Care Legislation: An Analysis ofFive Legislative Proposals
in California, analyzes Insurer liability, use of drug formularies,
mental health parity, direct access to obstetric and gynecologic
services, and lengths of stay for mastectomy patients. The impact
estimates of the first .j last two legislative areas are reviewed in

this report.

PW examines the specifics of the legislative bills In California, the
likely impact of the legislation on HMOs by organizational type,
and the corresponding effects for consumers. The estimated
impacts are broken out by type of HMO plan. i.e.. staff model,
group model, network model, and Independent practice/physician
association (IPA) model. Other forms of managed care plans —
preferred provider organizations (PPOs) and point-of-service plans
(POSs)— are excluded from the analysis.

The authors of the PW study present a relatively detailed descrip-
tion of the methodology utilized to derive the impact estimates. In
places, the methodology relies upon unsubstantiated assumptions
and national (rather than California-specific) utilization and spend-
ing data. The data used are taken from aggregated categories of
services, rather than the specific services targeted in the legislation.
Of particular concern is the failure to account for differences
between the structure of the national health care delivery and
financing system and the structure of that system in California.
National data will be partially driven by the nationwide mix of
plans — Indemnity, staff model HMO, group model HMO. net-
work model HMO. independent practice/physician association
(IPA) model, preferred provider organizations (PPOs) and polni-of-
servlce plans (POSs) — and hence, may not be appropriate for
constructing state-level estimates. Finally, the authors of the PW
study base their expectations regarding service utilization differen-
tials across plans on relative “Incentives" across plans. But the
specific incentives and payment mechanisms are unspecified.
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Expanded liability Is expected to have a minimal impact on pre-
miums. Theoretically, the non-preemption of state law regarding
liability of group health plans mandate should not change the
amount of liability or risk In the system. The burden of risk, how-
ever. would be redistributed from providers to plans. As risk Is
shifted to plans, and away from providers, the part of the health
insurance premium paid to providers and others to compensate
them to bear risk (the 'risk premium' in economic terms) would
also be shifted to plans to cover their cost of increased liability.
Overall, the change In the premium would be minimal. Price

W aterhouse estimates the Impact on IPA model HMO premiums
to be between 0.1% to 0.4%.

The effect of California legislation, AB 1354. providing women
direct access to obstetricians and gynecologist services, on
premiums is expected to be minimal. This is partially due to the
fact that in 1994 California enacted legislation enabling women to
choose an obstetrician and gynecologist (OB/GYN) as their prima-
ry care physician. The legislation. AB 1354. expands upon the
1994 legislation by requiring health plans to provide women with
direct access to obstetrical and gynecological services. PW estimate
that direct access would Increase premiums and out-of-pocket
costs 0.35% for (staff model) HMO. IPA model, and group model

HMO enrollees.

The PW estimate of the cost of those provisions is problematic
because the data on spending, utilization, and physician fees used
Indeveloping the estimates are national measures, not California
specific. Since women in California could already choose a special-
ist In OB/GYN as their primary care physician, some measure of
the extent to which women nationwide have that choice and how
it impacts the number of visits per year should be accounted for in
constructing the estimates. This effect may have caused PW to
overstate the costs of AB 1354. In addition, a treasure of the rela-
tive cost of OB/GYN versus FP/GP services comes from AMA data
on the average fee for an office visit of an established patient. In
addition to being a national average, the data refer to a series of
CPT codes which have a fairly wide variation in the level of com-
plexity. Consequently, differences In fees across specialties are at
least partially determined by differences Inthe mix of services
prov.ded by those specialties.

The enactment of a 48-hour minimum stay for mastectomies Is
estimated to result in a 0.01% Increase in premiums, for both IPA
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model and group model HMOs. That estimate Is based on national
data and assumptions which are not substantiated. For example,
while no source is given, the average per day cost for hospital
stays ($1,025) appears to be a national average, over all inpatient
procedures. National measures of the relative utilization rates
across plan types are drawn from MEDSTAT data. Yet plan type on
the MEDSTAT files are often missing or recoded to "other."

Finally, there Is no stated basis for the assumption that between
25% and 30% of short-stay patients (those who would have previ—
ously stayed less than 48 hours) would elect to stay the full 48
hours. Nonetheless, even if that share of patients were to double,
the low-end estimate of the premium impact of mandating mini—
mum LOS for mastectomies would still be less than a 0.05%.
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Barents Group, LLC has published two reports that discuss cost
implications of managed care reform legislation. The Effects of
Legislation AffectingManaged Care on Health Plan Costs (may s,
1997), was prepared for the American Association of Health Plans.
The report ldentifies seven types of legislation or legislative ele—
ments that would alter the way managed care firms do business.
The analysis is general in nature rather than being carried out

with respect to a specific legislative proposal.

The legislative provisions analyzed in the report and their
estimated reduction on savings from managed care relative to

fee-for-service are as follows:

n Mandated Point-of-Service Option (MPOS). characterized as
requiring either that health care plans that offer a closed-/dnel
option also offer a point-of-service (POS) option or that employ —
ers that offer employees a closed-panel health plan also offer a
POS option. Barents estimates that this type of act could reduce
premium savings by 4 to 11 percentage points for those employ —

ers who do not currently offer a point-of-service option.

bDirect Access and Freedom of Choice, characterized as giving
plan members the opportunity to obtain services wjthout referral
from their primary care provider. Direct access is used to refer to
legislative provisions that cover treatment within the plan®s
provider network while freedom of choice is used to refer to
provisions that would allow plan enrollees to seek treatment
outside of plans provider networks. Barents estimates that direct
access provisions would reduce cost savings to group and staff
model HMOs by 9 percentage points and that freedom of
choice provisions would reduce savings for HMOs by 16 per—

centage points and by 9 percentage points for IPAs.

BEstablishment and Maintenance of Health Care Provider
Networks, often characterized as due process provisions, would
require appeal mechanisms for denied medical treatment and
would regulate the nature of contracts between plans and

providers by requiring, for example, written processes for term!-



nation of a provider 3 contract. Barents suggests that HM 0
savings would be reduced by 8 percentage points; PPO/POS

savings by 5 percentage points.

mProhibition of Physician Incentive Payments, eliminating the
use of financial incentives such as bonuses and withholds by
managed care plans. Isestimated to reduce HM O savings by 3 to

5 percentage points.

a Restrictions on Utilization Review (UR), Imposing restrictions
on how managed care organizations design and Implement
utilization review, such as requiring that only a health care
professional of the same specialty as the practitioner and who
resides in the same state could refuse to certify payment for a
service. Barents estimates that such restrictions would reduce

HMO savings by 3 to 5 percentage points.

mCare Delivered in Emergency Rooms, characterized as
requiring that plans cover and reimburse expenses for any
emergency room or urgent care obtained, without prior
authorization and without limits on the provision of these
services. Barents estimates that costs in managed care plans

would rise by 1 -3%, excluding post-stabilization care.

mExpanded Health Plan Liability legislation would make
managed care plans liable for failure to provide a covered
service and for the actions of providers and other agents of the

plan. Barents estimates a 4 - 5% 1increase in costs for IPA and

PPO/POS plans. ,

The estimates in the Barents Group (1997) report are driven by
assumptions as to the savings in managed care plans that accrue
through utilization review, utilization management and price dis—
counting. Barents assumes that these tools enable staff and group
model HMOs, IPAs, and POS/PPO plans to reduce costs by 30, 23,

and 14%. respectively, relative to traditional indemnity.

Understanding the composition of each of these three managed
care savings assumptions provides a critical perspective on the
Barents estimates. Exhibit 5 contains the managed care health plan

savings relative to fee-for-servlce plans used In the Barents (1997)

study.

Economic Impacts ol
Mtnaged Cara Reform



Exhibit 5
Barents (1997) Percent Savings Relative to

Traditional Indemnity

The fourth column of numbers (Ail HMOs) reflects the current mix
of HMOs In the market and Is calculated as the market share
weighted average of the IPA (70%) and Group/Staff model HMO
(30%) figures. All of the plan types considered In the Barents
report. Including managed fee for service, achieve a 4% savings
relative to traditional Indemnity. Traditional indemnity, of course,
is a bit of a sirawman in the Barents analysis since currently such
coverage is the rare excePuon, not the rule.

The figures used for utilization management savings are high
relative to careful review of the literature. Barents notes that the
February 1995 CBO report generally credited forms of managed
care other than group and staff model HMOs with very low utiliza-
tion effects. The Barents report cites two works (which had been
reviewed as part of the CBO analysis) and suggests that those
works provide a sense of the true effects of utilization manage-
ment in such plans. It ignores the broader range of studies
reviewed by CBO and rejects the conclusion by CBO that IPAs
reduce utilization by less than one percent.

The Barents report also suggests that IPA efficiency has improved
over time. It attempts to support the notion by appealing to a
March 1997 CBO study, Predicting How Changes in Medicare's
Payment Rates Would Affect Risk-Sector Enrollment and Costs,
which found greater IPA utilization impacts for the Medicare popu-
lation than past CBO analyses. However, as that CBO report noted.
Improved IPA efficiency is only one explanation for the expendi-
ture differentials in that report. Another explanation offered by the
CBO is increased favorable selection and statistical models that
Inadequately identify the selection.

In the CBO's March 1994 report, it was noted that PPOs have a
mixed score card on utilization reduction because of generally



low cost sharing. CBO estimated that PPOs achieve a 2% savings
relative to unmanaged fee for service arrangements. Finally,
although the Barents report based its utilization savings figure for
group and staff model HMOs on the 1995 CBO report estimate,
the latter likely overstates the true effect due to an econometric
error in the treatment of self-selection in the CBO analysis.
Sensitivity tests reported by CBO suggest that the utilization
savings attributable to all HMOs is probably on the order of the
3.9% found in their March 1994 analysis. The latter analysis also
contains errors, but they partially offset one another.

The savings estimates used for price discounts accruing to HMOs
have no scientific basis. The Barents report indicates that there is
no available evidence of the extent of discounting realized by
staff/group model HMOs. and that it arbitrarily uses half the IPA
savings figure. The 15% figure for IPAs Is derived from an analysis
by Lewin-VHI that was based exclusively on data (for a small
number of markets) provided by Aetna. It's unlikely that typical
IPAs can extract provider discounts as large as a major Insurer
such as Aetna. In any event, the data used in the analysis were
actuarial projections, not actual claims or premium data. The 13%
figure for the all HMO category Is the weighted average of the
other two figures.

Finally, it should be noted that the design of the Barents analysis
prohibits its usefulness in examining particular pieces of legisla-
tion. That is because many of the effects analyzed would be
overlapping and aggregating the Individual estimates would
constitute double counting.
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Barents Group (1998)

The second report by the Barents Group, lmpacts of Four
Legislative Provisions On Managed Care Consurmers: 1999 - 2003
(April 22. 1998), was also prepared for the American Association
of Health Plans. The report estimates the potential costs of four
types of legislation that are either under consideration or have
been adopted into law at some level. Estimated changes In health
insurance costs are calculated in terms of percent increases in plan
premiums and are used to project changes in spending on cover-
age for the 1999 to 2003 period. Baseline estimates of spending
on managed care premiums by employers, households, and
governments from 1999 through 2003 were developed in a sepa-
rate Barents Group report.

The four types of provisions examined In the Barents Group
(1998) study and their estimated impacts are as follows:

mincreasing exposure of health plans to malpractice liability
- H.R. 1415 proposed by Representative Norwood (R-GA) and
H.R. 3605 proposed by Representative DIngell (D-MI) are identi-
fied as examples of legislation that would eliminate Employee
Retirement Income Security Act (ERISA) preemption of state law
causes of action against health plans sponsored hy private
employers. Barents estimates that this type of legislation would
Increase managed care plans' costs by between 2.7% and 8.6%.

n Deeming utilization review to be part of the practice of
medicine - Barents cites new Mexico Senate Bill (SB 862;
enacted in 1994) as an example of this type of legislation. This
provision is estimated to increase managed care plans' costs by
between 2.2% and 6.9%.

mProhibiting health plans from playing any role In making
medical necessity determinations when making coverage
decisions - The medical necessity law contained in the pro-
posed Federal Health Insurance Bill of Rights Act of 1997 (S.
373), sponsored by Senator Kennedy (D-MA) was analyzed by
Barents. Restricting plans from making medical necessity deter-
minations for purpose of coverage decisions is estimated to
Increase managed care plans' costs by bhetween 4.1% and 6.1%.
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B Requiring plans to allow any willing provider (AWP) 1in
their network ifthe provider meets certain qualifications
and iswilling to abide by plan requirements - Barents
examines the AWP provisions of Tennessee's 'Patient Advocacy
Act of 1997" (SB 1767). The adoption of any willing provider
laws Is estimated to Increase managed care costs by between
6.6% and 8.6%.

The managed care savings assumptions employed in the Barents
(1998) analysis are presented in Exhibit 6. Those assumptions,
which are central to the Barents analysis, are based on the man-
aged caie savings estimates used In the Barents (1997) analysis
and an assumed 4 percentage point Increase In savings attributable
to IPAs. Our discussion of the Barents (1997) savings estimates
Indicates that there is substantial upward bias in those numbers
and a report from the Medicare Payment Advisory Commission
(Greene 1998) Indicates that new IPA cost savings may be attribut-
able to increases In favorable selection experienced by Medicare
HMOs. That report found that disabled and chronically ill Medicare
beneficiaries have lower rates of enrollment in Medicare managed
care than other groups of beneficiaries.

Exhibit 6

Barents (1998)
Percent Savings Relative to Traditional Indemnity

Utilization Revie'
Utilization Mp;mL“"T>

Price Discounts

As with the initial Barents analysis, many of the effects analyzed in
the 1998 Barents study overlap. In other instances, the report
aggregates the cost of mutually exclusive outcomes. For example,
adding the cost Impact of an expansion In plan liability absent any
change in utilization review to the cost of a change in utilization
as a result of plan “defensive medicine* constitutes clear exaggera-
tion of the true cost impacts of expanded liability.

The legislative proposals cited in the Barents (1998) study remove
the ERISA preemption provision by varying degrees. The analysis
presumes, however, that In expanding managed care organizations
malpractice liability, the ERISA preemption would be eliminated.
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Obviously, some reform bills (e.g.. H.R. 3605) have more limited
or targeted removal of ERISA preemptions. A broader ERISA
preemption of actions against managed care organizations would
generate small Increases in the direct cost of liability Insurance.

The Barents (1998) study classifies the effects of 1egisltation that
expands managed care organizations®” exposure tomalprac—
tice liability s direct costs (malpractice Insurance premiums,
contributions to liability self-insurance funds, and uninsured losses
from malpractice claims) and Indirect costs (defensive medicine).
Direct effects are estimated to range hetween 0.9% and 1.4%.
Indirect effects are estimated to range from 1.8% to 7.2%. These
figures combine to a total cost estimate of between 2.7% and 8.6%

of premiums.

Direct effects are based on the costs of health plan liability
insurance, the number of plans that will have to obtain liability
Insurance, and the average Increase in premium costs because of
the Increased probability of being subject to malpractice suits. The
study uses two baseline scenarios and two different assumptions
about the number of managed care plans that would need to pur-
chase medical liability coverage Ifsuch legislation were passed.
The analysis assumes that the number of claims filed will Increase
due to the presence of new (and Jeep) pockets, that the number
of successful malpractice suits will increase, and that the average
value of awards will increase.

For the low-end estimate, all plans are assumed to have liability
Insurance and the baseline liability costs are assumed to be 0.5%
of plan premiums. The latter figure Is based on a small sample of
[nsurers' liability premium costs. Total direct effects for the low-
end estimate are driven entirely by the assumption that plan liabili-
ty costs expressed as a percentage of plan premiums increase to
the level of hospital liability costs expressed as a percentage of
revenues, after the expansion in plan liability. For the high-end
estimate. Barents assumes that 34% of plans will need to obtain
liability coverage that they do not already have and that baseline
liability costs are 2.0% of plan premiums. The baseline figure of
2.0% was chosen to be greater than the level of hospital liability
expenses, yet below the level of physician liability expenses. The
analysis then assumes that liability Increase to a "weighted average
of physician and hospital premium costs." or 2.5%. The resulting
estimated range of direct cost increases is between 0,9% and 1.4%.
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The use of hospital and physician liability costs as baseline for
Barents’s high-end estimate scenario and the use of such costs, In
both scenarios, in gauging the Increase in direct liability costs
clearly Introduces significant upward bias into the analysis. The
only plan specific Information on liability costs as percent of plan
premiums presented by Barents was 0.5%. Yet the high-end esti-
mate baseline, 2.0% of plan premiums, Is 4 times that figure and
factors Into Barents's estimate of a 0.9% addition to costs due to
plans obtaining coverage that they are presumed to currently be
without. The only other figure In the high-end scenario estimate of
direct costs, the 0.5% Increase in liability Insurance premiums, Is
driven by Barents use of hosoltal and physician liability costs.
Managed care organizations, however, enjoy an obvious advantage
relative to providers In obtaining liability coverage - they deal with
Insured populations large enough to take full advantage of the law
of large numbers. In other words, and as the data presented by
Barents suggest, managed care organizations should be able to
Insure against malpractice liability at significantly reduced rates
relative to providers.

The Barents report proposes that managed care liability provisions
create incentives for plans to loosen utilization review restraints,
I.e., to practice defensive medicine. Considerable care needs to be
taken in analyzing this potential effect. In the Barents analysis, any
resultant increase in services delivered should be measured in lieu
of. rather than in addition to, the direct effects of increased expo-
sure to malpractice liability. The Barents analysis fails to account
for the reduction in liability exposure which defensive medicine Is
Intended to offset. Consequently, a form of double counting exists
In the Barents cost estimates.

The doubie counting aside, the Barents estimate of the Indirect
effects Is overstated because of Its assumption that defensive medi-
cine currently comprises 9% of fee-for-service spending and, at
least in the case of its high-end estimate scenario, an unrealistlcally
high assumption as to the potential extent of defensive medicine
in the U.S. absent utilization management by plans. The estimate
that 9% of fee-for-service spending is defensive medicine Is drawn
from a study of defensive medicine associated with hospital
expenditures in treating serious heart disease among elderly
Medicare beneficiaries. It Is used in both the high-end estimate
and low-end estimate scenarios. Under the low-end scenario,
Barents assumes that current UR/UM activities have eliminated 20%
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