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Page 6, lin e s 4-5:

D E L E T E  

Reletter subsequent sectio n s

R A T IO N A L E : T h is  clau se would mean that every time a p rov ider contract
was term inated, the entity would have to notify  all covered p e rso n s. T h is  is  a cost 
d riv e r as it could re su lt in m any letters being sent out to notify a ll covered persons.

A d d itiona lly , the language references " fo r  ca u se " and putting 

th is in a letter could create lia b ility  fo r the managed care entity.

Rokeberg C

A M E N D M E N T  #____



Rokeberg D

A M E N D M E N T  #

T O : C S H B  2 1 1  0 , LS0 427/N

Page 7 , lin e s 5-10 D E L E T E  cu rren t language and in se rt fo llow ing :

(2) the in form ation  is  d isc lo sed  for re sea rch :
(A) that is  su b je ct to federal laws and regu lations protecting the 

r ig h ts and welfare o f research p a rtic ip ants; o r
(B) u sin g  health inform ation that protects the confidentia lity  o f 

particip ants by coding or encryption o f in form ation that would 
o therw ise  identify the patient.

R A T IO N A L E : C ode o f Federal Regu lations sp ec ifica lly  ou tline s the
protections required  and procedures to protect patients that m u s' be used by 
in stitu tiona l Review  B o a rd s, re sea rch e rs, and c lin ica l s ite s . O ther federal law s given 
general guidance. T h u s  "fe d e ra l laws and regu la tion s" is  the co rrection  term inology 
to include all p ro v isio n s follow ed by re sea rchers to en sure  patient protection .

In form ation  that is  coded and encrypted is  not tru ly  anonym ous - the 
encryption  code o r key and be used to identify the patient in situ a tion s w here the 
patients is  in danger o r when the patient's physic ia n  believes it is  nece ssa ry . T h is  
amendment in (b) m ore c lea rly  exem pts the type o f in form ation that shou ld  be 
exempted, w ithout m is-cha ra cteriz ing  it as anonym ous.

Page 7 , line  14 :

A F T E R : "p e r so n "
IN S E R T : " ;

(5) su ch  d isc lo su re  is  required  by law.

O F F E R E D  IN T H E  H O U S E  B Y  R O K E B E R G

R A T IO N A L E : T h is  would cover such  item s as court o rd e rs to d isc lo se .
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ensure that an independent review organization has the expertise necessary to review the particular 

medical condition or serv ice  at issu e  in the dispute.

(4) Carriers must provide to the appropriate certified independent review organization, not later 

than the third b u sine ss day after the date the carrier receives a request for review, a copy of:

(a) A ny medical records o f  the enrollee that are relevant to the review;

(b) A ny documents used by the carrier in making the determination to be reviewed by the certified 

independent review organization;

(c) A ny documentation and written information submitted to the carrier in support o f  the appeal; 

and

(d) A  list  o f  each physician or health care provider who has provided care to the enrollee and who 

may have medical records relevant to the appeal. Health information or other confidential or 

proprietary information in the custody o f  a carrier may be provided to an independent review 

organization, subject to ru les adopted by the com m issioner.

(5) The medical reviewers from a certified independent review organization w ill make 

determinations regarding the/medical necessity or appropriateness of, and the application o f  health —^  

plan coverage p rov ision s tof^healtlr- ca re^serv ices for an enrollee. The medical reviewers' 

determinations must be based upon their expert medical judgment, after consideration o f  relevant 

m ed ica l,,sc ientific , and cost-effectiveness evidence, and medical standards o f  practice in the state o f  

WaGhn4gtCTTrT Except as provided in this subsection, the certified independent review organization 

must ensure that determinations are consistent with the scope o f  covered benefits as outlined in the 

medical coverage agreement. M edical reviewers may override the health plan's medical necessity  or 

appropriateness standards i f  the standards are determined upon review to be unreasonable or 

inconsistent with sound, evidence-based medical practice.

(6) Once a request for an independent review determination has been made, the independent^ 

review organization must proceed to a final determination, unless requested otherw ise by both the 

carrier and the enrollee or the enrollee's representative.

(7) Carriers must timely implement the certified independent review organization's determination, 

and must pay the certified independent review organization's charges.

(8) When an enrollee requests independent review o f  a dispute under th is section , and the dispute 

involves a carrier's decision  to m odify, reduce, or terminate an otherw ise covered health serv ice that 

an enrollee i s  receiving at the time the request for review is  submitted and the carrier's decision  is  

based upon a finding that the health serv ice, or level o f  health serv ice , is  no longer medically 

necessary or appropriate, the carrier must continue to provide the health service i f  requested by the 

enrollee until a determination is  made under th is section. I f  the determination affirm s the carrier's 

decision , the enrollee may be responsib le for the cost o f  the continued health service.

(9) A  certified independent review organization may notify the o ffice  o f  the insurance 

com m issioner if , based upon its review o f  disputes under th is section, it finds a pattern o f  substandard 

or egregious conduct by a carrier.

04/03/2000
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April 6,2000

V IA  F A C S IM IL E

The Honorable Norm Rokeberg 
House o f  Representatives 
State Capitol 
Juneau A K  9 9 80 1- 118 2

R c : HB 2 1 1

Dear Representative Rokeberg:

T h is  letter confirm s my d iscu ssion  with Janet Seitz regarding the authority o f  the 
director for the division o f  insurance over health insurance rates.

A s  you know, health insurers are not required to make rate filin g s with the 
d iv ision  o f  insurance under A S 2 1.3 9 , except that hospital and medical service corporations like 
Blue C ro ss are required to file  all rate information before changing its rates pursuant to 
A S  2 1 .8 7 .19 0 . The director, however, docs have authority to request and ultimately review any 
information from health insurers to the extent it may be relevant to an investigation or 
examination under the insurance code.

Pursuant to A S 21.06.080, the director has the authority to conduct investigations 
or examinations to detenninc i f  an insurer has violated any provision o f the insurance code or “ to 
secure information useful in the lawful administration o f the insurance code.”  Under 
A S 2 1.0 6 .12 0 , the director has the specific  authority to review the affairs, transactions, accounts, 
records, and assets o f  each authorized insurer. Under this authority, the director conducts 
examination o f  the financial condition and market practices o f  insurers, which could include 
examination o f  rates. Both o f these slalutcs represent authority upon which the director may rely 
to review rates o f  a health insurer.

For example, i f  a health insurer's practice with respect to rales appears to violate 
A S  21,36 .030  relating to misrepresentation in the sale o f  insurance po lic ie s or A S  2 1.36 .10 0  
relating to rebating, the director has authority to request, or i f  necessary, subpoena rate 
information from the insurer to determine i f  there has been a violation. Another example and 
perhaps more relevant relates to A S  2 1.5 4 .0 15 , w hich provides that “ fr]atcs for a group health 
insurance po licy may not he excessive, inadequate, or unfairly discrim inatory.”  To  detenninc
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compliance with this provision, the director has the authority to request documents or examine 
the records o f  the insurer related to its rating plans and practices. In  addition, the adequacy o f 
rates could have a bearing on the financial solvency o f  an insurer, which may be another basis to 
examine rales under the authority o f  A S  21.06 .120 .

The director does not have express authority to routinely request rate information 
from health insurers. To the extent you want the director to routinely obtain and review health 
insurer rale information, then th is is  best accomplishment by a change in  statute. Such a 
Statutory change, however, may have fisca l implications to the d ivision o f  insurance because it 
would require the division to obtain information and perform reviews that it  docs not do now.

Very truly yours,

B R U C E  M .B O T F X H O  
A TTO R N E Y  G E N ER A L

By:
Signc P. Andersen 
Assistant Attorney General

cc: Robert A . Lohr, Director
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W O R K  D R A F T

C S  F O R  H O U SE  B IL L  NO. 2 1 1 (  )

IN  T H E  L E G IS L A T U R E  OF T H E  S T A T E  O F A L A S K A  

T W E N T Y -F IR S T  L E G IS L A T U R E  - SEC O N D  S E S S IO N

BY

Offered:
R eferred :

S p o n so rs ) : REPRESENTATIVE ROKEBERG BY REQUEST

A B IL L

F O R  AN A C T  E N T IT L E D

"A n  A ct relating to regulation o f managed care in surance p la n s; am ending Ru le

602(b), Alaska R u le s o f Appellate Procedure; and providing fo r  an effective date."

B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  Sectio n  1 .  The uncodified law o f the State o f Alaska is  amended by adding a new 

section to read:

SH O R T  T IT L E . Section 2 o f th is Act may be known as the Alaska Patients' B ill o f 

Ughts.

*  Sec . 2 . A S  2 1  is  amended by adding a new chapter to read:

Chapter 07. Regulation o f Managed Care In su ra n ce  P la ns.

Sec. 2 1.0 7 .0 10 . Patient and health care prov ider protection, (a) A  contract 

between a participating health care provider and a managed care entity that offers a 

group managed care plan must contain a provision that

( 1)  clearly states or references an attachment that states the health care 

provider's rate o f  compensation;

-1- C S H B  211( )
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and is  not subject to public d isclosure .

(b) T h is  section does not apply to medical information that i s  d isc lo sed  if

( 1)  the individual whose identity is  d isclo sed  g ives written consent to

the d isclo sure ;

(2) the information is  d isclosed for research purposes using

(A) medical information that is  subject to federal law protecting 

the rights and welfare o f research participants; or

   ~  (^ j-m on^m 6as7health~ inform addnia Iw hicli:theconfidendalityz

o f participants is  protected by coding or encryption o f information that would 

otherwise reveal the identity o f the patient;

(3) the information is  d isclosed for purposes o f  obtaining

reimbursement under health insurance;

(4) the information is  d isclosed  at the written request o f the covered

person.

Sec. 2 1.0 7.0 50 . E xte rn a l health care appeals, (a) A  managed care entity 

offering group health insurance coverage shall provide for an external appeal process 

that meets the requirements o f this section in the case o f an externally appealable 

decision for w hich a tim ely appeal is  made in writing either by the managed care 

entity or by the enrollee.

(b) A  managed care entity may condition the use o f an external appeal process 

in the case o f an externally appealable decision upon a final decision  in an internal 

appeal under A S  2 1.0 7.0 20 , but only if  the decision is  made in a timely basis 

consistent with the deadlines provided under this chapter.

(c) Except as provided in this subsection, the external appeal process shall be 

conducted under a contract between the managed care entity and one or more external 

appeal agencies that have qualified under A S 21.07.060. The managed care entity 

sha ll provide

(1)  that the selection process among external appeal agencies qualifying 

under A S 21.07.060 does not create any incentives for external appeal agencies to 

make a decision in a biased manner;

(2) for auditing a sample o f decisions by external appeal agencies to

W O R K  D R A F T  W O R K  D R A F T  1-LS0472\N
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1  (2) clearly states all ways in which the contract between the health care

2 provider and managed care entity may be terminated; a provision that provides for

3 discretionary termination by either party must apply equitably to both parties;

4  (3) provides that, in the event o f a dispute between the parties to the

5 contract, a fair, prompt, and mutual dispute resolution process must be used; at a

6 minimum, the process must provide

7  (A) for an initial meeting at which all parties are present or

 8 ------------------ represented-by individuals with authority regarding the matters in dispute; the

9 meeting shall be held within 14  working days after the plan receives written

10  notice o f the dispute or gives written notice to the provider, un less the parties

1 1  otherw ise agree in writing to a different schedule;

12  (B) that if, within 30 days follow ing the initial meeting, the

13  parties have not resolved the dispute, the dispute shall be submitted to

14  mediation directed by a mediator who is  mutually agreeable to the parties and

15  who is  not regularly under contract to or employed by either o f the parties;

16  each party shall bear its proportionate share o f the cost o f mediation, including

1 7  the mediator fees;

18  (C) that if, after a period o f  60 days follow ing commencement

19  o f mediation, the parties are unable to resolve the dispute, either party may

20 seek other re lie f allowed by law;

2 1  (D) that the parties shall agree to negotiate in good faith in the

22 initial meeting and in mediation;

23 (4) states that a health care provider may not be penalized or the health

24 care provider's contract terminated by the managed care entity because the health care

25 provider acts as an advocate for a covered person in seeking appropriate, medically

26 necessary health care serv ice s;

27 (5) protects the ability o f a health care provider to communicate openly

28 with a covered person about all appropriate diagnostic testing and treatment options;

29 and

30 (6) defines words in a clear and concise  manner.

3 1  (b) A  contract between a participating health care provider and a managed care

II W O R K  D R A F T  W O R K  D R A F T  1-LS0472\N

C S H B  21 1( ) -2-

L New Texc Underlined [DELETED TEXT BRACKETED]



— i

(

1(

1]

1 2

1 2

14

15

16

1 7

18

19

20

2 1

22

23

24

25

26

27

28

29

30

3 1

entity that offers a group managed care plan may not contain a provision that

( 1)  has as its predominant purpose the creation o f direct financial 

incentives to the health care provider for withholding covered health care serv ice s that 

are m edically necessa ry ; nothing in this paragraph shall be construed to prohibit a 

contract between a participating health care provider and a managed care entity from 

containing incentives for efficient management o f the utilization and co st o f  covered 

health care se rv ice s;

(2)— requires the provider to purchase or use all products that are 

currently offered or that may be offered in the future by the managed care entity; and

(3) requires the health care provider to be compensated for health care 

se rv ice s performed at the same rate as the health care provider has contracted with 

another managed care entity.

(c) A  managed care entity may not enter into a contract with a health care 

provider that requires the provider to indemnify or hold harm less the managed care 

entity. An indemnification or hold harmless clause entered into in violation o f this 

subsection is  void.

S e c . 2 1.07.020 . Required  contract p ro v isio n s fo r  group managed care 

p la n s. A  group managed care plan must contain

( 1)  a provision that preauthorization for a covered medical procedure 

on the basis o f medical necessity may not be retroactively denied un less the 

preauthorization is  based on materially incomplete or inaccurate information provided 

by or on behalf o f the provider;

(2) a provision for emergency room se rv ice s i f  any coverage is  

provided for treatment o f a medical emergency;

(3) a provision that covered health care services be reasonably available 

in the community in which a covered person resides or that adequate referrals outside 

the community be available if  the health care service is  not available in the 

community;

(4) a provision that any utilization review decision

(A) must be made within 72 hours after receiving the request 

fo r preapproval for nonemergency situations; for emergency situations,

W O R K  D R A F T  W O R K  D R A F T  1-LS0472\N
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utilization review decisions for care follow ing em ergency se rv ice s must be 

made as soon as i s  practicable but in any event no later than 24 hours after 

receiving the request for preapproval or for coverage determination; and

(B) to deny, reduce, or terminate a health care benefit or to 

deny payment for a health care serv ice because that se rv ice  i s  not medically 

necessary sha ll be made by an employee or agent o f  the managed care entity 

who is  a licensed health care provider;

~~(4>)—a-pro vi s  i o n t  h at ~prov 1 d e s  for an .internal"appeal mechanism  for a 

covered person who disagrees with a utilization review decision  made by a managed 

care entity; except as provided under (6) o f this section, th is appeal mechanism must 

provide for a written decision from the managed care entity w ithin 20 working days 

after the date written notice o f  an appeal is received;

(6) a provision that provides for an internal appeal mechanism for a 

covered person who disagrees with a utilization review decision  made by a managed 

care entity in any case in which delay would, in the written opinion o f the treating 

provider, jeopardize the covered person's life  or materially jeopardize the covered 

person's health; the managed care entity shall decide an appeal described in this 

paragraph within 72 hours after receiving the appeal;

(7) a provision that d isc lo se s the existence o f the right to an external 

appeal o f a utilization review decision made by a managed care entity; the external 

appeal shall be as conducted in accordance with A S 2 1.0 7 .0 50 ;

(8) a provision that d isc lo se s covered benefits, optional supplemental 

benefits, and benefits relating to and restrictions on nonparticipating provider serv ice s;

(9) a provision that describes the preapproval requirements and whether 

c lin ica l trials or experimental or investigational treatment are covered;

(10) a provision describing assignment o f  benefits for health care 

providers and health care facilities;

( 1 1 )  a provision describing availability o f prescription medications or 

a formulary guide, and its structure; if  a formulary guide is  made available, the guide 

must be updated annually; and

(12)  a provision describing available translation or interpreter se rv ice s,

W O R K  D R A F T  W O R K  D R A F T  1-LS0472\N

C S H B  211( ) -4-
New Text: Underlined [DELETED TEXT BRACKETED]



W O R K  D R A F T W O R K  D R A F T 1-LS0472\N

including audiotape or braille information.

Sec. 21.07.030 . Choice o f health care provider, (a) I f  a managed care entity 

offers a group health plan that provides for coverage o f health care serv ices only if  the

a contract with the managed care entity, the managed care entity shall also offer a non­

network option to enrollees at initial enrollment, as provided under (c) o f this section. 

The non-network option may require that a covered person pay a higher deductible or 

“ co p a ym ent^a nd ^a h igherp rem iu m ^orthezp ja n^Jiis^u b sectjb Fd q esrngt^p p lyTq jm f: 

enrollee who is  offered non-network coverage through another group health plan or 

through another managed care entity in the group market.

(b) The amount of any additional premium charged by the managed care entity 

for the additional co st o f the creation and maintenance o f the option described in (a) 

o f this section and the amount of any additional cost sharing imposed under this option 

sha ll be paid by the enrollee unless it is  paid by the employer through agreement with 

the managed care entity.

(c) An enrollee may make a change to the health care coverage option 

provided under this section only during a time period determined by the managed care 

entity. The time period described in this subsection must occur ar least annually.

(d) I f  a managed care entity that offers a group managed care plan requires or 

provides for a designation by an enrollee o f a participating primary care provider, the 

managed care entity sha ll permit the enrollee to designate any participating primary 

care provider that is  available to accept the enrollee.

(e) Except as provided in this subsection, a managed care entity that o ffers a 

group managed care plan shall permit an enrollee to receive m edically necessary or 

appropriate specialty care, subject to appropriate referral procedures, from any qualified 

participating health care provider that is  available to accept the individual for medical 

care. T h is  subsection does not apply to specialty care i f  the managed care entity 

clearly inform s enro llees o f the lim itations on choice o f participating health care 

providers with respect to medical care. In this subsection,

serv ices are furnished through a network o f health care providers that have entered into

( 1)  "appropriate referral procedures" means procedures for referrin

patients to other health care providers

-5-
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(2) "specialty care" means care provided by a health care provider with 

training and experience in treating a particular injury, illn e ss, or condition.

(f) A  managed care entity shall notify a covered person when a contract 

between a health care provider and the managed care entity is  terminated for cause.

(g) I f  a contract between a health care provider and a managed care entity is  

terminated, a covered person may continue to be treated by that health care provider

^ a s^ ro v id e d - in -th ls^ sljb se ct id h r^ If-^a co v e red-person-is-pregn an t-or-being-actively 

treated by a provider on the date o f the termination o f the contract between that 

provider and the managed care entity, the covered person may continue to receive 

health care serv ice s from that provider as provided in this subsection, and the contract 

between the managed care entity and the provider shall remain in force with respect 

to the continuing treatment. The covered person shall be treated for the purposes o f 

benefit determination or claim payment as if  the provider were st ill under contract with 

the managed care entity. However, treatment is  required to continue only w hile the 

group managed care plan remains in effect and

( 1)  for the period that is  the longest o f the fo llow ing :

(A) the end o f the current plan year;

(B) up to 90 days after the termination date, i f  the event 

triggering the right to continuing treatment is  part o f an ongoing course o f 

treatment; or

(C) through completion o f postpartum care, i f  the covered 

person is  in the second trimester o f pregnancy on the date o f termination; or

(2) until the end o f the medically necessary treatment for the condition, 

d isease, illn e ss, or in jury i f  the person has a terminal condition, d isease, illn e ss, or 

in ju ry ; in this paragraph, "term inal" means a life expectancy o f le ss  than one year.

(h) The requirements o f this section do not apply to health care serv ices 

covered by M edicaid.

Sec. 21.07.040 . C onfidentia lity  o f managed care in form a tion , (a) M edical 

and financial information in the p o sse ssion  o f a managed care entity regarding art 

applicant or a current or former person covered by a managed care plan i s  confidential

2ll( ) -6-
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t | assure that d ecision s are not made in a biased manner; and

2 (3) that all co sts o f the process, except those incurred by the enrollee

3 or treating professional in support o f the appeal, shall be paid by the managed care

4 entity and not by the enrollee.

5 (d) An extemai appeal process must include at least the fo llow ing :

6 ( 1)  a fair, de novo determination based on coverage provided by the

7 plan and by applying terms as defined by the plan; however, nothing in this paragraph

— 8 - --------- mayHje-construed-as-providing-for-eoverage-of-items-and-services^for-whlch-benefits-

9 are excluded under the plan or coverage;

10 (2) an extemai appeal agency shall determine whether the managed care

1 1  entity's decision is  (A) in accordance with the medical needs o f the patient involved,

12  as determined by the managed care entity, talcing into account, as o f  the time o f the

13  managed care entity's decision , the patient’s  medical needs and any relevant and

14  reliable evidence the agency obtains under (3) o f  this subsection, and (B) in

15  accordance with the scope o f the covered benefits under the plan; if  the agency

16  determines the decision  com plies with this paragraph, the agency shall affirm the

17  decision , and, to the extent that the agency determines the decision  is  not in

18  accordance with this paragraph, the agency shall reverse or m odify the d ecision ;

19  (3) the extemai appeal agency shall include among the evidence taken

20 into consideration

2 1  (A) the decision made by the managed care entity upon internal

22 appeal under A S 21.07.020 and any guidelines or standards used by the

23 managed care entity in reaching a decision ;

24 (B) any personal health and medical information supplied with

25 respect to the individual whose denial o f claim for benefits has been appealed;

26 (C) the opinion o f the individual's treating physician or health

27 care provider; and

28 (D) the group managed care plan;

29 (4) the extemai appeal agency may also take into consideration the

30 fo llow ing evidence:

3 1  (A) the results o f studies that meet p ro fe ssiona lly  recognized

II W O R K  D R A F T  W O R K  D R A F T  1-LS047.2\N
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standards o f validity and replicability or that have been published in peer- 

reviewed jo u rna ls;

(B) the results o f professional consensus conferences conducted 

or financed in whole or in part by one or more government agencies;

(C) practice and treatment guidelines prepared or financed in 

whole or in part by government agencies;

(D) government-issued coverage and treatment p o lic ie s;

~  ~  ~ — (E)— generally -a ccepted^ r in c iples - o f- p rd fe s s io n a l^ e d ic a l-

W O R K  D R A F T  W O R K  D R A F T  1-LS0472\N

practice;

(F) to the extent that the agency determines it to be free o f any 

conflict o f  interest, the opinions o f individuals who are qualified as experts in 

one or more fie ld s o f  health care that are directly related to the matters under 

appeal; and

(G) to the extent that the agency determines it to be free o f any 

conflict o f interest, the results o f peer reviews conducted by the managed care 

entity involved;

(5) an extemai appeal agency shall determine

(A ) whether a denial o f a claim for benefits is  an externally 

appealable d ec ision ;

(B) whether an externally appealable decision  involves an 

expedited appeal; and

(C) for purposes o f  initiating an extemai review , whether the 

internal appeal p rocess has been completed;

(6) a party to an externally appealable decision may submit evidence 

related to the issu e s in dispute;

(7) the managed care entity involved shall provide the extemai appeal 

agency with a ccess to information and to provisions o f the plan or health insurance 

coverage relating to the matter o f the externally appealable decision , as determined by 

the extemai appeal agency; and

(8) a determination by the extemai appeal agency on the decision must

(A) be made orally or in writing and, i f  it is  made orally, shall

-9-
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be supplied to the parties in writing as soon as po ssib le ;

(B) be made in accordance with the medical exigencies o f the 

case involved, but in no event later than 2 1  working days after the appeal is  

filed , r r ,  in the case o f an expedited appeal, 72  hours after the time o f 

requesting an extemai appeal o f the managed care entity's decision ;

(C) state, in layperson's language, the basis for the 

determination, including, if  relevant, any basis in the terms or conditions o f the

rplan'orrcoverageraTTd~

(D) inform the enrollee o f  the individual's rights, including any 

time lim its, to seek further review by the courts o f  the extemai appeal 

determination.

(e) I f  the extemai appeal agency reverses or m odifies the denial o f a claim for 

benefits, the managed care entity sha ll

( 1)  upon receipt o f the determination, authorize benefits in accordance 

with that determination;

(2) take action as may be necessary to provide benefits, including items 

or se rv ice s, in a tim ely manner consistent with the determination; and

(3) submit information to the extemai appeal agency documenting 

compliance with the agency's determination.

(f) A  decision o f an extemai appeal agency is  binding unless a person who is 

aggrieved by a final decision o f an extemai appeal agency appeals the decision  to the 

superior court.

(g) An appeal o f a final decision  o f an extemai appeal agency must be filed 

within s ix  months after the date o f the decision o f  the extemai appeal agency.

(h) In  th is section , "externally appealable decision "

( 1)  means

(A) a denial o f a claim for benefits that is  based in whole or in 

part on a decision  that the item or serv ice  is  not medically necessary or 

appropriate or is  investigational or experimental, or in which the decision as to 

whether a benefit is  covered involves a medical judgment; or

(B) a denial that is  based on a failure to meet an applicable

C S H B  211( ) -10-
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deadline for internal appeal under A S  L I .07.020;

(2) does not include a decision based on specific exc lu sio n s or express 

limitations on the amount, duration, or scope o f coverage that do not invo lve medical 

judgment, or a decision regarding whether an individual is  a participant, beneficiary, 

or enrollee under the plan or coverage.

Sec. 21.07.060. Q u a lifica tion s o f extem ai appeal agencies, (a) A n  extemai 

appeal agency qualifies to consider extemai appeals if, with respect to a group heuiil.
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approved by the director or by a health insurer operating in this state as meeting the 

requirements imposed under (b) o f  this section.

(b) An extemai appeal agency is  qualified to consider appeals o f  group health 

plan health care d ecision s i f  the agency meets the follow ing requirements:

( 1)  the agency meets the independence requirements o f  th is section ;

(2) the agency conducts extemai appeal activities through a panel o f 

clin ica l peers; and

(3) the agency has su ffic ient medical, legal, and other expertise and 

suffic ient staffing to conduct extemai appeal activities for the managed care entity on 

a timely basis consistent with th is chapter.

(c) A clin ica l peer or other entity meets the independence requirements o f this 

section i f

( 1)  the peer or entity does not have a familial, financial, o r professional 

relationship with a related party;

(2) compensation received by a peer or entity in connection with the 

extemai review is  reasonable and not contingent on any decision rendered by the peer 

or entity;

(3) the plan and the issuer have no recourse against the peer or entity 

in connection with the extemai review ; and

(4) the peer or entity does not otherwise have a conflict o f interest with 

a related party.

(d) In this section , "related party" means

( 1)  with respect to

-11-
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(A) a group health plan or health insurance coverage offered in 

connection with a plan, the plan or the insurer offering the coverage; or

(B) individual health insurance coverage, the insurer offering 

the coverage, or any plan sponsor, fiduciary, officer, director, or management 

employee o f the plan or issuer;

(2) the health care professional that provided the health care involved 

in the coverage decision ;

~ —  (3V"the institution at which the health care in v o lv ed in -th eco v e ra g e-

decision  is  provided;

(4) the manufacturer o f any drug or other item that was included in the 

health care involved in the coverage decision ;

(5) the covered person; or

(6) any other party that, under the regulations that the director may 

prescribe, is  determined by the director to have a substantial interest in the coverage 

decision.

Se c . 21.07.070 . L im itation  on lia b ility  o f  rev iew ers. An extemai appeal 

agency qualifying under A S  21.07.060 and having a contract with a managed care 

entity, and a person who is employed by the agency or who furnishes professional 

se rv ice s to the agency, may not be held by reason o f the performance o f any duty, 

function, or activity required or authorized under this chapter to have violated any 

crim inal law, or to be c iv illy  liable if  due care was exercised in the performance o f the 

duty, function or activity and theie was no actual malice or g ro ss m isconduct in the 

performance o f the duty, function, or activity.

Se c . 21.07.080 . R e lig io u s nonm edical p ro v id ers. T h is  chapter may not be 

construed to

( 1)  restrict or limit the right o f a managed care entity to include health 

care se rv ice s provided by a religious nonmedical provider as health care serv ices 

covered by the managed care plan;

(2) require a managed care entity, when determining coverage for 

health care se rv ice s provided by a relig ious nonmedical provider, to

(A) apply medically based e lig ib ility  standards;

W O R K  D R A F T  W O R K  D R A F T  1-LS0472\N
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(B) use health care providers to determine access by a covered

person;

(C) use health care providers in making a d ecision  on an 

internal or extemai appeal; or

(D) require a covered person to be examined by a health care 

provider as a condition o f coverage; or

(3) require a managed care plan to exclude coverage for health care

^^cp „<u p rm .rd a Jj"y^ If^ rg iou s~n on m ed icar:providerbecause theTcIig iousnonm edica l
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provider is  not providing medical or other data required from a health care provider 

i f  the medical or other data is  inconsistent with the religious nonmedical treatment or 

nursing care being provided.

Sec . 2 1.0 7 .250 . D e fin it io n s. In th is chapter,

( 1)  "c lin ica l peer" means a health care provider who is  licen sed  to 

provide the same or sim ila r health care serv ice s and who is trained in the specialty or 

subspecialty applicable to the health care serv ices that are provided;

(2) "c lin ica l trial" means treatment, research, study, or investigation 

over a period o f time o f an injury, illn e ss , or medical condition:

(3) "emergency room serv ice s" means health care serv ice s provided by 

a hospital or other emergency facility after the sudden onset o f a medical condition 

that manifests itse lf by symptoms o f su fficient severity, including severe pain, that the 

absence o f immediate medical attention would reasonably be expected by a prudent 

person who p o sse sse s an average knowledge o f health and medicine to resu lt in

(A) the placing o f the person’s  health in seriou s jeopardy;

(B) a seriou s impairment to bodily functions; or

(C) a seriou s dysfunction o f a bodily organ or part;

(4) "group managed care plan" or "plan" means a group health 

insurance plan operated by a managed care entity;

(5) "health care provider" means a person licensed in th is state or 

another state o f  the United States to provide health care serv ices;

(6) "health care se rv ice s" means treatment o f an individual for an 

injury, illn e ss, or d isab ility and includes preventative treatment o f an injury or illn e ss ;

-13-
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(7) "health insurance" has the m e a n i n g  g i v e n  in A S  21.12.050(a);

(8) " m a n a g e d  care" m e a n s  a  contract giv e n  to a n  individual, family, or 

g r o u p  o f  individuals u n d e r  w h i c h  a  m e m b e r  is entitled to receive a  d e f i n e d  set o f  

health care benefits in e x c h a n g e  for defined consideration a n d  that requires the m e m b e r  

to c o m p l y  wit h  utilization r e v i e w  g u i d e  lines; " m a n a g e d  care" d o e s  not include 

M e d i c a i d  c o v e r a g e  u n d e r  4 2  U . S . C .  1 3 9 6  - I 3 9 6 p  (Social Security Act);

(9) " m a n a g e d  care contractor" m e a n s  a  contractor w h o  establishes, 

~  ~ o peratesr o r m aihtains~a n e t w o r k  o f  participating health-care -providers,-conducts-or—

arranges for utilization r e v i e w  activities, a n d  contracts wit h  a  m a n a g e d  c are entity;

(10) " m a n a g e d  care entity" m e a n s  a n  insurer, a  hospital or m e d i c a l  

service corporation, a  health m a i n t e n a n c e  organization, a n  e m p l o y e r  or e m p l o y e e  

health care organization, a m a n a g e d  care contractor that operates a  g r o u p  m a n a g e d  care 

plan, or a p e r s o n  w h o  has a  financial interest in health care services p r o v i d e d  to an 

individual;

(11) " m e d i c a l  e m e r g e n c y "  m e a n s  the s u d d e n  ons e t  o f  a  m e d i c a l  

condition that manifests itself b y  s y m p t o m s  o f  sufficient severity, including severe pain 

that in the a b s e n c e  o f  i m m e d i a t e  m e d i c a l  attention w o u l d  r e a s o n a b l y  be e x p e c t e d  b y  

a  p r u d e n t  person w h o  possesses a n  a v erage k n o w l e d g e  of health a n d  m e d i c i n e  to result 

in

( A )  the placing o f  the person's health in serious jeopa r d y ;

(B) a serious i m p a i r m e n t  to bodily functions; or

(C) a serious dysfunction o f  a n y  bodily o r g a n  or part;

(12) "participating health care provider" m e a n s  a  health care provider 

w h o  has entered into a n  a g r e e m e n t  with a  m a n a g e d  care entity to p r o v i d e  services or 

supplies to a patient c o v e r e d  b y  a  g r o u p  m a n a g e d  care plan;

(13) "primary care provider" m e a n s  a health care provider w h o  provides 

general health care services a n d  d o e s  not specialize in treating a single injury, illness, 

or condition o r  w h o  provides obstetrical, gynecological, o r  pediatric health care 

services;

(14) "provider" m e a n s  a health care provider;

(15) "religious n o n m e d i c a l  provider" m e a n s  a  p e r s o n  w h o  d o e s  not

WORK DRAFT WORK DRAFT 1-LS047"AN
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p r o v i d e  m e d i c a l  care, but w h o  provides onl y  religious n o n m e d i c a l  treatment or nursing 

car e  for a n  illness or injury;

(16) "utilization r e v i e w "  m e a n s  a  s y s t e m  o f  r e v i e w i n g  the m e d i c a l  

necessity, appropriateness, o r  quality of health care services a n d  supplies p r o v i d e d  

u n d e t  a  g r o u p  m a n a g e d  care plan using specified guidelines, including p r e a d m i s s i o n  

certification, the application o f  practice guidelines, c o n t i n u e d  stay r e vi ew, d i s c harge 

planning, preauthorization o f  a m b u l a t o r y  procedures, a n d  retrospective r eview;

• m ^ lworlcihgdav1'-meahszarday-o^the^week^har-is-notra-~Saturday,

WORK DRAFT WORK DRAFT 1-LS0472XN

S u n d a y ,  o r  a  holiday.

*  Sec. 3. A S  2 1 . 3 6 . 1 2 5  is a m e n d e d  b y  a d d i n g  a  n e w  p a r a g r a p h  to read:

(16) violate a  provision c o n t a i n e d  in A S  21.07.

*  Sec. 4. T h e  uncodified l a w  o f  the State o f  A l a s k a  is a m e n d e d  b y  a d d i n g  a  n e w  section 

to read:

I N D I R E C T  C O U R T  R U L E  A M E N D M E N T .  A S  21.07.050(g), as e n a c t e d  b y  sec. 2  

of this Act, has the effect o f  a m e n d i n g  R u l e  602(b), A l a s k a  R u l e s  o f  Appellate P r o c e d u r e ,  b y  

p r o v i d i n g  that a n  a p p e a l  f r o m  a  decision o f  a n  e x t e m a i  appeal a g e n c y  m u s t  b e  filed within 

six m o n t h s  o f  the decision o f  the external appeal a g e n c y .

*  Sec. 5. T h e  uncodified l a w  o f  the State o f  A l a s k a  is a m e n d e d  b y  a d d i n g  a n e w  section 

to read:

C O N D I T I O N A L  E F F E C T .  A S  21.07.050(g), as e n a c t e d  b y  sec. 2  o f  this Act, takes 

effect o n l y  if sec. 4  o f  this A c t  receives the two-thirds majority vote o f  e a c h  h o u s e  required 

b y  art. I V ,  sec. 15, Constitution o f  the State o f  Alaska.

*  Sec. 6. T h i s  A c t  takes effect July 1, 2 0 0 1 .
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I N C O R P O R A T E D

. * ? * ’ . ’ * *
Brady Building 

1031VV. 4th Avenue, Suite 400 
P.O. Box 107502 ‘ Anchorage, AK 99510-7502 

-Aprrf-3/-2000 ; — ’ ---- 7 ~ \ • - v  ---------------    ••

To: Representative Rokeberg, Chair, House Labor &  C o m m e r c e  Committee

Representative kott, Chair, House Judiciary Committee

Re: HB211 ' .

Dear Representatives Rokeberg and Kott, .

In m y  role as health.care consultant fora variety of large employers and health care 

Trusts, I have been following HB211 very closely, as it will have an unfavorable 

Impact on m y  clients' health care plans. On March 31, 2000, the Judiciary 

Committee heard testimony on this bill: I was present in the Anchorage Legislative 

Office and was prepared to testify as to the Impact this bill will have on health care 

plan sponsors. After starting a half-hour late, the hearing was abruptly terminated 

at approximately 2:35 p m  before aJI testimony, was taken. The Committee had 

received Input from the medical fraternity and the Insurance companies. The 

concerns of the plan sponsors - the entities that actually pay health care costs - 

went unheard. Needless to say, I was extremely upset. It seems you are more 

concerned about physicians and.insurance companies than those Alaskans w h o  

actually pay the cost of health care, the plan sponsors.

Therefore, I a m  writing to you today to express m y  concerns regarding HB211 as it 

is written (Version N). In general, w e  support a patient's bill of rights and .appreciate 

the changes that have been incorporated into the bill so far. However, w e  still have 

more work to do, as this legislation will needlessly increase plan costs as well as 

increas t the administrative burden for operating plans. In addition, it creates 

significant conflicts with the Employee Retirement Income Security Act of 1974 

(ERISA).

First, in order to mitigate conflicts with ERISA, w e  suggest the following language be 

incorporated into the Act:

In no event will this Act infringe upon, be in conflict with, or supercede the 

provisions of the Employee Retirement Income Security Act of 1974 (ERISA), 

irduding amendments hereto and associated regulations.

Second w e  are concerned that ihe external appeals process will impose substantial 

administrative burdens on plan sponsors and participants. ' The process has the 

potenti al to require three claim appe/;l steps before proceeding to either court or 

arbitration. This is unacceptable for the average layman because of costs and time. 

W e  agree that an original internal appeal is necessary to determine if any errors had 

occuneJ. W e  suggest that after the initial internal appeal, participants should be 

a'iowed to appeal to the external 'review entity and the plan sponsor's fiduciaries 

jointly. The decision retched in this appeal should'be based on plan provisions

Telephone: 907/2/6-5617 • Fax: 907/276-6292 or 9077276-6304

@002
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(including exclusions, limitations and definitions of medical necessity) contained in 

ihe plan document. In this way, only two appeals are required in total.

i
In addition, w e  can only support this bill if it allows plan sponsors to state their 

definition of medical necessity in the health plan's plan document. Medical necessity 

should not be defined in the Act. In no event should a plan sponsor be required to 

pay benefits that are considered medically necessary according to the attending 

physician, if those benefits are bxcluded by the plan. A statutory definition of 

medical necessity is driven by tjie physicians' desire to extend coverage for patients 

so that all procedures can be reimbursed without at least very limited cost control 

mechanisms In place via exclusions and limitations. Physicians should not be 

allowed to dictate to plan sponsors what is or is not covered under the plan. Plans 

must be allowed to denne "medical necessity" and list excluded services.

Mr. Jordan, of the Alaska Medical Association, testified that the ma na ged care 

entities “m a k e  medical decisions." They do not. Managed care entities determine 

whether or not coverage Is available under a plan according to the plan documents.

It Is the participant's decision Whether or not to proceed with treatment, regardless 

of plan coverage. j

After listening to the testimony!Friday, it seems the A M A  and Alaska Physicians and 

Surgeons wish to ma k e  certain jcoverage is granted regardless of the plan sponsors' 

intent in drafting plan design. If the most liberal of all approaches Is taken, and no 

restrictions are placed upon coverage by defining medical necessity and placing 

exclusions upon the plan, plan sponsors will not be able to afford benefit plans In 

their current configuration. As jit currently exists, this bill will increase the cost of 

health care plans, therefore depleting the funds available to pay benefits. This 

means the plan sponsor will haye to pay more into the plan to fund the current 

benefits, or reduce benefits for;all procedures accordingly. Worse yet, plan sponsors, 

w h o  are just barely able to afford a health care plan In our already expensive state, 

m a y  have to cancel it because they can't afford what physicians demand.

W e  find it interesting that Mr. Jordan further stated the estimates of cost increases 

for similar legislation were "notithat high." If a health plan Is required to cover 

procedures currently excluded or limited by the plan, health care costs will certainly 

increase. Furthermore, if a plan is required to pay for additional administrative 

appeals, administration expenses will increase as well.

This bill is intended to benefit physicians at the expense of benefit plan sponsors. 

Moreover, the name, "Patient's]Bill of Rights'' is misleading, because this bill is not 

intended to benefit plan participants. W h e n  asked, a m e m b e r  of Representative 

Rokeberg's staff indicated this bill was not crafted In response to constituent 

complaints about managed care. Rather, this bill originated from Alaska physician 

requests.

Lastly, legislation defines a "managed care entity" as "an insurer, a hospital or 

medical service corporation, a health maintenance organization, an employer or 

employee health care organization, a m a na ged care contractor that operates a group 

managed care plan, or a person who has a financial interest in health care services 

provided to an individual." The definition of "an employer or employee health care K  

organization" is totally unclear. What does It mean?
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In general, this bill appears as though it Is Intended to mirror the Patient's Bill of 

Rights in Washington, D.C., which is currently under debate. The federal legislation 

has not yet passed and will probably still be amended. HB211 could easily end up in 

conflict with the final version of the federal bill, which me an s the Alaska legislature 

will have spent a significant amount of fruitless time and effort. If the intent is not 

to Infringe upon ERISA and to mirror federal legislation, we  strongly encourage 

defeat of this state legislation or deferral to the next legislative session to accurately 

assess the final version of the federal Patient's Bill of Rights,

As representatives of the State, w e  encourage you to contact those parties wh o are 

responsible for the payment of health care costs - the plan sponsors - to help build 

this legislation rather than to simply impose unworkable restrictions that will increase 

revenue to physicians, and by doing so, Increase Alaska's high health care costs even 

further.

Senior Vice President

cc: Associated General Contractors of Alaska

Mechanical Contractors of Anchorage 

Mechanical Contractors of Fairbanks 

Steel Erectors Associations 

Northern Electrical Contractors 

Alaska Hotel and Motel Association

Members of the tabor and Commerce and Judiciary Committees 

Alaska State AFL-CIO

All Labor Organizations Sponsoring Health &  Welfare Plans 

Anchorage Ch am ber of Co mm erc e 

Brady &  C o m p a n y  Clients

Health Care Cost Management Corporation of Alaska
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INCORPORATED

R e c e iv e d  
APR OS2000

Brady Building 
1031W. 4th Avenue, Suite 400 

P.O. Box 107502 * Anchorage, AK 99510-7502
6 April, 2000

To: Representative Rokeberg, Chair, House Labor & Com m erce Com m ittee
R epresentative Kott, Chair, House Judiciary Com m ittee

Re: HB211, Version S  'i * 4 ,

Dear R epresentatives Rokeberg and Kott,

On April 3, 2000, we faxed you a letter expressing our concerns about Version N of 
HE3211. In th a t letter, we encouraged you to consider the needs of health care plan 
sponsors (those Alaskans who pay the co st of health ca re ), and offered a number of 
recom m endations on their behalf.

This m orning, we received a  copy of H B 2 ii ,  Version 5 . Upon first review , It seem s 
that 100% of our recom m endations were ignored. Therefore, the com m ents 
expressed in our April 3rd letter remain unchanged.

When we received Version S , we also learned a Jud iciary Com m ittee hearing is 
scheduled this r.fternoon at 2:00pm  to discuss this bill. It  is troubling th at the 
Com m ittee did not allow sufficient time between release of the work draft and the 
scheduled hearing so that involved parties (other than physicians) have sufficient 
time to review the changes and provide input. Som e people m ay consider the short 
tim e fram e your strateg y  to ignore constituent input; We wouldn't call it that, but we 
believe it is in the best interest of Alaskans to allow your constituents a few days to 
review am ended legislation and provide com m ent in the future.

We contacted the following organizations to notify them  of the changes m ade In 
Version S . They requested us to convey their continued opposition to HB2.11.

Associated General Contractors of Alaska ,
Alaska Steel Contractors and Erectors Association
National Electrical Contractors Association
Alaska S ta te  AFI--CIO
Alaska T eam sters Welfare Trust
Alaska UFCW Health & Welfare Trust
Health Care Cost M anagem ent Corporation of Alaska

We are also confident of sim ilar support from other organizations, but due to the 
tim e constraints imposed by your 2:00 Com m ittee Meeting, we have not been able 
to contact them . ■

Telephone: 907/276-5617 • Fax: 907/276-6292 or 907/276-6304
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It Is likely that the above-named organizations' m e m b e r s  and families represent 20- 

2 5 %  of the population of the State of Alaska. W e  find it interesting that this 

legislation is opposed by the above-named organizations and the participants they 

represent, but the Committee continues to follow the lead of the physicians' groups 

in pushing for Its passage. W e  encourage you to consider the needs of plan sponsors 

and participants, as well as the desires of physicians, w h e n  you m e e t  this afternoon.

As w e  stated in our letter of April 3rd, w e  support the concept of a patient's bill of 

rights and would agree to help draft such legislation. W e  do not believe H B 2 1 1  

provides any additional patient protection not currently provided understate of 

federal law. Rather, w e  believe HB 21 1 protects the physician community, and 

patients and plan sponsors would be adversely affected by passage of this bill.

Senior Vice President

cc: All organizations listed above

. .11 Brady &  C o m p a n y  clients 

Governor Tony Knowles



A L A S K A  S T A T E  L E G I S L A T U R E  
H o u s e  o f  R e p r e s e n t a t i v e s

LABOR 8COMMERCE COMMITTEE. CHAIRMAN JUDICIARY COMMITTEE. MEMBER LEGISLATIVE COUNCIL. MEMBERSPECIAL COMMITTEE ON UTILITY RESTRUCTURING. MEMBER SPECIAL COMMITTEE ON ECONOMIC DEVELOPMENT 8 TOURISM. MEMBER

COMMITTEE ASSIGNMENTS:

e-mail: Represenlalive_Norman_Rokeberg@legis.slale.ak.us
R e p r e s e n t a t i v e  N o rm a n  R o k e b e r g

INTERIM:716 WEST 4TH AVENUE. SUITE 640 ANCHORAGE, AK 99501 PHONE: (907) 269-0117 FAX: (907) 269-0119
SESSION:ALASKA STATE CAPITOL JUNEAU. AK 9J0O1-1182 PHONE: (907) 465-4968 FAX: (907) 465-2040

M E M O R A N D U M

T O :  R e p .  P e t e  K o t t ,  C h a i r m a n

H o u s e  J u d i c i a r y

F R O M :  R e p .  N o r m a n  R o k e b e r g

D A T E :  M a r c h  20,

R E :  C S H B  2 1 1  ( L & C )

T h a n k  y o u  for s c h e d u l i n g  H B  2 1 1  for h e a r i n g  b e f o r e  t h e  H o u s e  J u d i c i a r y  

C o m m i t t e e  o n  F r i d a y ,  M a r c h  2 4 ,l‘.

A t t a c h e d  a r e  t h e  following:

1. C S H B  2 1 1  ( L & C )

2. S p o n s o r  S t a t e m e n t

3. Sectional A n a l y s i s

4. Z e r o  fiscal n o t e

5. Legislative L e g a l  C o u n s e l  M e m o r a n d u m  d a t e d  F e b .  1 0 , 2 0 0 0 ,  

r e g a r d i n g  e m e r g e n c y  r o o m  services

6. P r o p o s e d  a m e n d m e n t  r e g a r d i n g  confidentiality l a n g u a g e  ( p a g e  9)

7. A t t o r n e y  G e n e r a l ' s  M e m o r a n d u m  O p i n i o n s  C o n c e r n i n g  P P O s

8. F e b r u a r y  24, 2 0 0 0 ,  letter f r o m  A l a s k a  Sta t e  M e d i c a l  A s s o c i a t i o n  a n d

" E c o n o m i c  I m p a c t s  o f  M a n a g e d  C a r e  R e f o r m "  study.

9. List o f  s u p p o r t  letters r e c e i v e d  o n  H B  2 1 1

10. B r u n n e r ,  J i m ,  " S o  far, T e x a n s  h a p p y  w i t h  patient-righis l a w " ,  Seattle 

T i m e s ,  M a r c h  1 2 , 2 0 0 0

11. W a s h i n g t o n  O f f i c e  o f  t h e  G o v e r n o r ,  " L o c k e  signs 'Patient's Bill o f  

Rights' legislation", M a r c h  1 5 , 2 0 0 0

12. " M a n a g e d  C a r e :  W h e r e  D o  W e  G o  F r o m  H e r e " ,  M a r c h  1 9 9 9  S t a t e  

Legislatures.

I w o u l d  r e q u e s t  that this m e e t i n g  b e  t e l e c o n f e r e n c e d  to A n c h o r a g e  as well as o t h e r  

L I O  locations that m a y  c a r e  to b e  a p a r t  o f  a n y  h e a r i n g .

mailto:Represenlalive_Norman_Rokeberg@legis.slale.ak.us


A LAS KA  STATE LEG ISLATURE
House of Representatives

{■(rrla:7U Welt 4tfc AnwK, Salte 440 AadnrRft, AK 99541 VHONZ: (947) 249-0117 FAX- (907) 249-4119

Badge! Sabc«anl((m:Ctftntrtt Xt EmmmIc Development. Mm6tr CirmtUni, Member Lab Jr. Member

Special Camalttcci:Utility Root ra eta rlag. Member Eraaimlc Oerdapmcat. Member

Labor St Commerce Cammittee, Cbairmaa Jadlclary Cammittee. Member Legialaflre Caaacil, Member

SESSION.*State Capital Jaaeaa. AK 9940l-I 112 
rH O N E : (W 7) 443-494*FAX: (907)445-2*44

R E P R E S E N T A T IV E  N O R M A N  R O K E B E R G
e-mail: Repreieatatlve_NortnaB_RokeberB@legU.itefc.ak.ei
S P O N SO R  S T A T E M E N T  

H B 2 0 7

“ A n  A c t  r e la t in g  to  h o m e  in s p e c t io n s .”

HB207 w ill protect consumers and the home inspection industry  by 
proh ib iting certa in  home inspector trade practices and lim iting legal actions 
against home inspectors. HB207 revises T itle 9, C iv il Actions, by lim iting  them; 
it is not a home inspector licensing b ill.

Consumers deserve assurance that they can bring an action against an 
ind iv idua l home inspector based on the contents o f o r omissions in a w ritten 
home inspection report. HB 207 allows recourse against inspectors; i f  is lim ited 
to the person who contracted and paid fo r the report and the action must be 
brought w ith in  one year o f the written report. HB207 fu rth e r accomplishes th is 
by making i t  con trary to pub lic policy and void fo r any home inspection report 
lim iting lia b il ity  to the cost o f the report.

A fa u lty  inspection could have serious consequences fo r consumers, 
p articu la r ly  when they a re  buying o r selling a home. Common sense dictates 
that home inspectors m ust be held accountable fo r the ir work.

I  have met w ith  representatives from the industry who agree th a t home 
inspector accoun tab ility is  a worthy goal. The goal o f HB 207 is to establish a 
framework, w ith in  which the home inspector can operate, the home inspection 
profession is protected and consumers are shielded from  egregious fau lty  
inspections.

I  u rge you to support th is legislation.

0 3 / 1 6 / 0 0  H B 2 0 7 ( L & C )  version T
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A l a s k a  S t a t e  L e g i s l a t u r e

H O U SE O F R E P R E S E N T A T IV E S

Official Business S ta te  C ap ito l 
J u n e a u , A K  99*01-1182

SUBJECT: S E C T I O N A L  ANALYSIS: H B  207/(L&C)

H O U S E  BELL 207: “A  BELL R E L A T I N G  T O  H O M E  INSPECTIONS”

F R O M :

DATE:

Representative Norman Rokeberg 

March 16,2000

S E C T I O N  1.
Limits the legal actions against a home inspector to action brought by the person 
who contracted and paid for the written home inspection report; and is limited to 
within one year after the date of the written report. It makes any contract provision 
limiting the liability of a home inspector to the cost of the home inspection report as 
contrary to public policy and void. It defines applicable home inspection, real estate 
transaction and residence.

S E C T I O N  2.
Delineates prohibited acts relating to home inspectors, including, prohibiting: 
getting an extra fee to perform repairs on any structure that the individual or the 
company has prepared a home inspection report in the past 12 months; 
inspecting for a fee any property that they have a financial interest; 
offering or delivering compensation for referral of business; 
disclosing information from a home inspection report, without written consent from 
the home inspection client or the client’s representative or within one year after the 
date of the report, unless to a subsequent client who requests a home inspection of 
the same premises;
accepting compensation from more than one interested party for the same services 
without the written consent of all interested parties;
accepting a commission or allowance, directly or indirectly, for work for which the 
individual or company is responsible;
accepting a fee payable or contingent fee for a report, based on the conclusions, 
preestablished findings, or the close of escrow.

It defines home inspection, intentionally, real estate transaction and residence. It 
makes violation of this section a class A  misdemeanor.

t j m / 0 3 / 1 6 / 2 0 0 0 H B  2 0 7 ( L & C ) s e c t i o n a l  a n a l y s i s )



F I S C A L  N O T E

Revision Date/Time (Note H correction) 03/06/00____________

Title An Act relating to liability for providing managed care
services, to regulation of managed care Insurance plans...________

S T A T E  O F  A L A S K A

2 0 0 0  L E G I S L A T I V E  S E S S I O N

B I L L  N O .  C S H B  2 1 1

Dept Affected Community & Economic Development 

B R U  Insurance ~

Sponsor 
Requester

Rokeberg 

(H) L&C

Component Insurance

Component No. 354

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not Include Inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 F Y  2006
Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants &  Claims

Miscellaneous

T O T A L  OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPENDITURES L  _ f !-----------f.... .

ICHANGE IN R E V E N U E S  f ) j 1 .......... I .....

F U N D  S O U R C E (Thousands of Dollars)

1002 Federal Receipts

1003 G F  Match

1004 G F

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type)

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: 0.0

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS; (Attach a separa te page Hnecessary )
Sec. 21.07.020, page 7, Hnes 8-11 require (hat a managed care entity provide actuarial support to the director upon request for the 

Increased cost of using a non-network provider, it Is estimated tfiat fewer than 15 Insurers have provider network provisions In their 

health Insurance contracts. Therefore, ft Is anticipated that no additional resources will be needed to request and review the 

increased costs of non-network provider uso.
Sec. 21.07.000, page 13. line 17, requires that the director approve ’qualified private standard-setting organizations*. It is estimated 

that there are currently fewer than 5 of these organizations. The ref ore, it is anticipated that no additional resources wiH be needed 

for the director to certify these ’qualified private standard-setting organizations*. Also, It Is anticipated that no additional resource 

win be needed to develop regulations, should they bo neoded, to dellne related party as provided on page 14, Pros 20-22 of this 

section.

269-7900rreptnouuy; r i u u w i \  i 

Division Insurance ’ i; 7 7 7 “ “
Daie/Timo 3-7-00 9:28 A M

Approved by Commissioner Deborah B. Sedwlck /■j l X Date

Agency Community &  Econrtfflo\ Development

(R*v IttW) 2000l/7fcrm.X>*/OWB

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
F o r  fu rther d istribu tion  Inform ation, can tha G o v e rn o r 's  L e g is la t iv e  O ffice

P a g e  1 _ o f  J f ___



L E G A L  S E R V I C E S

(907)465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS A G E N C Y  

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

February 10,2000

T O :

S U B J E C T : Managed care - (CSHB 211 (L&C)) 
Representative Norman Rokeberg

F R O M : Michael F. Ford UC 
Legislative Counsel

Attn: Janet
(A

You asked two questions regarding CSHB 211 (L&C). First you asked if the last sentence 
in sec. 21.07.030(a) covers a situation when the insured has other insurance that provides 
non-network coverage. The answer is yes. Second, you asked if there is a conflict between 
a managed care plan and a statute, which prevails. While the legislature cannot change the 
terms of an existing managed care plan, the legislature can dictate the terms of a managed 
care plan entered into or renewed after the law takes effect. So if there is a conflict between 
the provisions of a managed care plan and statute, the statute prevails unless the contract was 
in existence prior to the law taking effect. See AS 21.42.265.
Please contact me if you have further questions.

MFF:pl:glc
00-048.plm



A M E N D M E N T  #

T O  C S H B  2 11 ( L & C )

P a g e  9, lines 5-10: D E L E T E

P a g e  9, line 4: After "public disclosure." I N S E R T  following:

(b) N o t h i n g  in this section shall b e  c o n s t r u e d  to a p p l y  to the release of  

m e d i c a l  i n f o r m a t i o n  for:

(1) R e s e a r c h  using m e d i c a l  i n f o r m a t i o n  that is subject to federal l a w s  

a n d  regulations protecting the rights a n d  welfare of  research 

participants; or

(2) R e s e a r c h  using a n o n y m i z e d  health i n f o r m a t i o n  in w h i c h  the 

confidentiality of participants is protected b y  c o d i n g  or e n c r yption 

of  i n f o r m a t i o n  that reveals the identity of the patient.

O F F E R E D  I N  T H E  H O U S E  B Y  R E P .  R O K E B E R G



L E G A L I T Y  O F  P R E F E R R E D  P R O V I D E R  O R G A N I Z A T I O N S
I N  A L A S K A

A p r i l  2 1 ,  1 9 9 5

I .  I N T R O D U C T I O N

T h i s  i s  i n  r e s p o n s e  t o  y o u r  m e m o r a n d u m  d a t e d  A p r i l  1 3 ,  1 9 9 5 ,  b y  
w h i c h  y o u  r e q u e s t e d  a n  o p i n i o n  o n  t h e  f o l l o w i n g  q u e s t i o n :  “ A r e  P r e ­
f e r r e d  P r o v i d e r  O r g a n i z a t i o n s  ( P P O s )  l e g a l  i n  A l a s k a ? "  O u r  c o n c l u s i o n  
i s  t h a t  t h e y  a r e  l a w f u l ,  a l t h o u g h  t h e r e  i s  n o  e n a b l i n g  l e g i s l a t i o n  f o r

I I .  B A C K G R O U N D

P P O s  a r e  a  r e l a t i v e l y  r e c e n t  d e v e l o p m e n t  i n  t h e  h e a l t h  c a r e  d e l i v e r y  
a r e n a .  F o r  m u c h  o f  t h i s  c e n t u r y ,  t r a d i t i o n a l  i n d e m n i t y  i n s u r a n c e ,  
w h e t h e r  t h r o u g h  i n d i v i d u a l  o r  g r o u p  i n s u r a n c e  p o l i c i e s ,  p r o v i d e d  t h e  
p r i m a r y  m e a n s  f o r  h e a l t h  c a r e  r e i m b u r s e m e n t .  I n  t h e  l a s t  f e w  d e c a d e s ,  
d u e  i n  l a r g e  p a r t  t o  t h e  t r e n d  o f  d i s p r o p o r t i o n a t e l y  l a r g e  i n c r e a s e s  i n  
h e a l t h  c a r e  c o s t s ,  a l t e r n a t i v e s  t o  p u r e  i n d e m n i t y  i n s u r a n c e  e v o l v e d .  
M a n y  o f  t h e s e  a l t e r n a t i v e s  f a l l  u n d e r  t h e  r u b r i c  o f  m a n a g e d  c a r e  a n d  
h a v e  a  p r i m a r y  p u r p o s e  o f  c o s t  c o n t a i n m e n t .  F o r  i n s t a n c e ,  i n  t h e  1 9 7 0 s ,  
s t a t u t o r y  e n a b l i n g  l a w s  f o r  h e a l t h  m a i n t e n a n c e  o r g a n i z a t i o n s  ( I l M O s )  
w e r e  c r e a t e d . 1 A l a s k a  e n a c t e d  i t s  v e r s i o n  o f  t h e  H M O  m o d e l  l a w  ( A S  
2 1 . S C )  i n  1 9 9 0 .  H o w e v e r ,  t o  d a t e  t h e r e  a r e  n o  l i c e n s e d  H M O s  i n  A l a s k a .

I n  t h e  1 9 S 0 s ,  P P O s  d e v e l o p e d  a s  a  m a n a g e d  c a r e  d e v i e e . J P P O s  a r e  a  
f e e - f o r - s e r v i c e  a l t e r n a t i v e  t o  t r a d i t i o n a l  h e a l t h  i n s u r a n c e .  D u e  t o  t h e i r  
d r a m a t i c  g r o w t h  t h e y  s o o n  b e c a m e  a  c e n t r a l  f e a t u r e  o f  h e a l t h  c a r e  
f i n a n c i n g  a n d  d e l i v e r y  r e f o r m .

T h e  P P O ,  a l s o  r e f e r r e d  t o  a s  a  p r e f e r r e d  p r o v i d e r  a r r a n g e m e n t  
( P P A ) , 3 i n v o l v e s  p u r c h a s e r s  m a n a g i n g  t h e  c o s t  o f  h e a l t h  c a r e  t h r o u g h  
c o n t r a c t i n g  w i t h  a  g r o u p  o f  d o c t o r s  o r  h o s p i t a l s  ( " p r e f e r r e d "  o r  " n e t ­
w o r k "  p r o v i d e r s ) .  T h e  s a l i e n t  c h a r a c t e r i s t i c s  o f  t h e  p r e f e r r e d  p r o v i d e r  
a r r a n g e m e n t  a r e  a s  f o l l o w s .  I n  e x c h a n g e  f o r  d i s c o u n t e d  f e e s  f o r  s e r ­
v i c e s ,  t h e  p r o v i d e r s  r e c e i v e  a  g u a r a n t e e d  s u p p l y  o f  p a t i e n t s  a n d  a  
c o m m i t m e n t  t o  q u i c k  t u r n a r o u n d  o n  c l a i m s  p a y m e n t s .  P r o v i d e r s  a l s o  
t y p i c a l l y  a g r e e  t o  c o m p l y  w i t h  u t i l i z a t i o n  r e v i e w  p r o c e d u r e s  i n t e n d e d  to  
r e d u c e  i n a p p r o p r i a t e  o r  u n n e c e s s a r y  c a r e .  T h r o u g h  a  b u l k  p u r c h a s e  o f  
m e d i c a l  s e r v i c e s ,  p u r c h a s e r s  h a v e  t h e  a d v a n t a g e  o f  b e i n g  a b l e  t o  c h o o s e  
p r o v i d e r s  b a s e d  o n  c o m p e t i t i v e  p r i c i n g ,  w h i c h  i s  e x p e c t e d  t o  r e s u l t  i n
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cost savings. Patients are offered financial incentives such as reduced or 

eliminated copayments or deductibles if they use designated preferred 

providers. P P O s  are formed by a wide variety of entities —  purchasers 

as well as providers —  including insurers, self insurers (employers), 

unions, physicians, hospitals. H M O s ,  service corporations, and third 

party administrators (often o w n e d  by insurers).'

A t  a recent hearing before the Senate La b o r  and C o m m e r c e  C o m m i t ­

tee, a representative of the Division of Insurance w a s  asked whether 

preferred provider organizations (PP O s )  are legal in Alaska. T h e  divi­

sion’s response that P P O s  are not lawful has created s o m e  controversy. 

T h e  largest group disability5 insurer in the state (Aetna Life Insurance 

Co.) has been utilizing P P O s  for years based in part on the division's 

approval of its insurance forms. T h e  Division of Retirement and B e n e­

fits also has expressed concern regarding the use of P P O s  in the state 

health plan. A s  a result, y o u  have referred this question to the Depart­

m e n t  of L a w  for a legal opinion.

III. A N A L Y S I S

P P O s  are lawful in Alaska. While there is no enabling legislation for 

P P O s ,  no provision of A S  21 on its face prohibits the formation of P P O s  

or contracting with such entities.

B y  w a y  of background, a nd as previously indicated in this m e m o r a n -  ‘ 

d u m ,  there is a model law developed by the National Association of 

Insurance Commissioners ( N A I C )  entitled the “Preferred Provider A r­

rangements Act." Currently, over half of the states (29) have adopted 

s o m e  version of the P P O  model b y  legislation, regulation, or bulletin.5 

Alaska has not adopted a version of the model. W h e t h e r  or not it should 

have is beyond the scope of this opinion.

It is noteworthy that states have been criticized for passing laws that 

i m p e d e  the implementation of P P O s .  E v e n  before the creation of the 

mod e l  act, legislation w a s  introduced in Congress in 19S3 to prohibit 

states from restricting the operations of the already e m e r g i n g  P P O  

mechanism.7 T h e  existence of P P O s  in the absence of enabling legisla­

tion is also evidenced b y  a drafting note for Section 2 of the model 

(Purpose), which states: “T h e  use of the term ‘allowing’ in this section is 

not intended to indicate that health care insurers are acting unlawfully 

in a state which has not enacted a law allowing Preferred Provider 

Arrangements.”3

Although federal law recognizes the P P O  mechanism, it does not
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answ er the question w hether PPO s are legal in Alaska. In a regulation 
im plementing the M edicare program , the D epartm ent of Health and 
Human Services refers to health plans having “prem ium  stru c tu re  reg ­
ulated under a S ta te  insurance sta tu te  or a S ta te  enabling s ta tu te  
governing health m aintenance organizations o r p re ferred  provider o r­
ganizations." 42 C .F.R . § 1001.952(1)(2). This regulation does not m an­
date the use of an enabling law for PPOs. T he CHAM PUS program , 
which expressly authorizes federal officials to contract with PPOs, also 
does not require a s ta te  enabling statu te . See 10 U.S.C. § 1095.

There are no published cases, s ta te  or federal, addressing  w hether 
PPOs are lawful in the absence of enabling legislation. One case implic­
itly acknowledges the validity of a s ta te  PPO enabling law. In Stuart 

Circle Hospital Corp. v. Aetna Health M a na g em ent, 995 F.2d 500 (4th 
Cir. 1993), the court held that E R ISA ’s savings clause exem pted from 
federal preemption a Virginia enabling law for establishing PPOs. How­
ever, there is no federal mandate for an enabling law. Each s ta te  may 
regulate PPOs as it sees fit, in the absence of congressional direction.3

Recognizing tha t there is no Alaska enabling law for PPOs, the Divi­
sion of Insurance has previously taken the position th a t certain provi­
sions of the insurance code prohibit the use of PPOs. We find this 
argum ent unpersuasive for the following reasons.

AS 21.51.020(a)

One of the provisions the division relies upon is a prohibition appli­
cable to group disability insurers tha t provides in part: “The [group 
disability] policy m ay not contain a provision requiring th a t services be 
provided by a particular hospital or person, except as applicable to a 
health maintenance organization under AS 21.86." AS 21.54.020(a). This 
law does not prohibit the use of a PPO. To begin with, HMOs, which 
may contract with a PPO, are exempted. See id.; AS 21.86.060(a). In 
addition, the typical health plan utilizing a PPO gives covered individu­
als the choice of more than one provider, and often there  is an option to 
use a nonpreferred provider, albeit a t higher cost. Only if the covered 
person is given no choice of provider would this provision be violated.

A S  21.36.090(b)

Another sta tu te  relied upon by the division as prohibiting PPOs is AS 
21.36.090(b). I t  provides:

A person may not make or perm it unfair discrim ination be­
tween individuals of the same class and of essentially the same
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hazard in the amount of premium, policy fees, or ra tes charged 
for a policy or contract of disability insurance or in the benefits 
payable, or in any of the term s or conditions of the contract, or 
in any o ther m anner whatever.

This provision prohibits only disability (health) insurers from unfairly 
discrim inating against covered individuals. I t is part of the Unfair 
T rade Practices Act(UTPA) in Alaska's insurance code, enacted in 1966 
and based upon an NAIC model. Although the legislative history for AS 
21.36.090(b) is scant and has no bearing on the PPO issue, the model act 
is instructive. I t  was adopted in 1947, well before the emergence of 
PPOs and the managed care concept.10 The unfair discrimination provi­
sion a t AS 21.36.090(b) is substantially  the sam e as the corresponding 
provision of the model act [Section 4(G)(2)]. The legislative history for 
Section 4(G)(2) reveals tha t the prim ary concerns about unfair discrimi­
nation w ere in the contexts of race, sex, m arital status, residence and 
national origin. More recently, redlining and blackballing underwriting 
practices have received attention. T here is no discussion of PPOs in the 
legislative history of the model. Indeed, it would be illogical for the 
NAIC to adopt a PPO model ac t if PPOs were per se violative of the 
UTPA. I t  is true  that a PPO could violate AS 21.36.090(b) if its conduct 
were unfairly discrim inatory for any one of a variety of reasons. How­
ever, it is additionally possible th a t there would be no "unfair'' discrimi­
nation if a PPO treated all individuals of the same class equally as to 
costs, benefits payable or o th er contractual term s. In conclusion, AS 
21.36.090(b) does not prohibit the establishm ent of PPOs or contracting 
with them.

Hospital and. Medical Service Corporation ( A S  21.87)

\ o u r  memorandum also addresses hospital and medical service cor­
porations. E .g ., Blue Cross. T1 «e entities differ significantly from dis­
ability (health) insurers and are  not even considered insurers. Unlike 
traditional insurance companies, which are subject to the provisions of 
AS 21.09, service corporations a re  regulated  by the provisions of AS 
21.ST. Service corporations a re  nonprofit, a t least in theory, and pursu­
an t to sta tu te . See AS 21.S7.070(2). In essence, a service corporation 
delivers health care coverage through the use of two contracts. In the 
first one, a service agreem ent, the service corporation and a participant 
provider (typically a hospital or physician) agree to exchange health 
care services for a set fee. See AS 21.S7.140 — 21.87.150. The second
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contract, called a subscriber contract, is b e t w e e n  the service corpora­

tion and a recipient of care. S e e  A S  21.S7 160. It gives the subscriber 

access to health care services provided by the service contract.

Hospital and medical service corporations have statutory authority to 

contract with P P O s .  S e e ,  e . g . , A S  21.87.070(3), 21.87.150 (service agree­

men t s  with participant hospitals authorized); A S  21.87.070(4), 21.87.140 

(service a greements with participant providers authorized); A S  

21.S7.l20(a)(2), 21.87.130(a)(2), 21.87.160(b)(1), (2) (indemnity for ser­

vices by nonparticipant providers and hospitals allowed). T h e s e  statutes 

w e r e  enacted in 1966, well before the e m e r g e n c e  of P P O s .  T h e y  effec­

tively allow a different benefit to be provided to a subscriber b y  a 

participant hospital or participant provider than benefits the subscriber 

m a y  access on an indemnity basis. Although non e  of the statutes explic­

itly reference P P O s ,  their language is broad e n o u g h  to allow con­

tracting with P P O s .

E x c l u s i v e  P r o v i d e r  A r r a n g c v i e n t s

Finally, your m e m o r a n d u m  addresses "exclusive provider arrange­

ments," also referred to as "exclusive provider organizations" or E P O s .  

Th e s e  entities are a subspecies of P P O s .  A s  previously indicated, for 

group disability (health) insurance, A S  21.54.020(a) prohibits the use of 

an E P O  w h e r e  the covered individual has no choice of provider. D e ­

pending on the circumstances, an E P O  m a y  also violate provisions of 

A S  21.36.

IV. C O N C L U S I O N

Unlike m o s t  states, Alaska does not have an enabling law for estab­

lishing a n d  using P P O s .  F o r  the reasons indicated in this m e m o r a n d u m ,  

the Alaska insurance code nonetheless does not prohibit the creation of 

P P O s .

David G. Stebing 

As s is t a n t  a t t o r n e y  G e n e r a l

n o t e s

1 Sec g e n e r a l ly  42 U .S.C. 5 300e r.t .icq. (Federal Health Maintenance Organization Act of 
1973); Health Maintenance Organization Model Act, Vol. II, N A IC  M odel Laws, Regula ­
tions and Guidelines, pp. 430-1 through 430-31 (adopted 1973).

‘ S ec  Gabel, Ermann. R ice & do Lissovoy, The E m e rg e n c e  a n d  F u tu r e  o f  P P O s , Vol. 11. 
Journal o f Health Politics, Policy anti Law, 305 (1986); Preferred Provider Arrangements
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Act. Vol. I, N A IC  Model Laws. Regulations and Guidelines, pp. 75-1 through 75-4, 
(adopted 19S7).

1 A PPO  is the group o f providers whereas a I'PA is the contractual arrangement between 
that group of providers and purchasers o f health care. Your April Hi, 1995, memorandum  
refers to PPOs, F or  the purpose of this opinion, the PPO  anil PPA  mechanisms are 
interchangeable.

‘ Th ere are myriad forms of PPOs whose description is beyond the scope o f this opinion. 
See g e n e r a l ly  Com be & Krugmnn, D esig n  a n d  P r ic in g  o f  th e  P P O  a n d  E P O  P ro d u c ts , 
Practicing Law Institute. Commercial Law and Practice Cou rse Handbook Series, S ep ­
tember 25, 1985.

'• Alaska is in the clear minority o f states that uses the term "disability insurance" to refer 
to what is commonly known as "health insurance." See  AS 21.12.050 (disability insurance 
defined); A S  21.54.050 (group disability insurance defined). "Disability insurance" includes 
"disability income replacement insurance."

'•See Vol. I, ,V.4/C M ode l Law s. R e g u la t io n s  a n d  G u id e lin e s , pp. 75-5 through 75-8 
(1992).

7 S ee  Rolph. G insburg & Hosek, The R c g id u l ia n  o f  P re fe r r e d  P r o e id e r  A r ra n g e m e n ts , 5 
Health Affairs. 32. 33 (Fall 19S7).

' S e e  iiL p. 75-1. S ee  itiro  Statement of Comm issioner G rodc (Pa.), R eport o f Working 
Group on Preferred Providers, Vol. 1. N A IC  Proceedings, at 712 (1987) ("drafting note 
was added to clarify the possible ambiguity").

1 S ec  g e n e r a l ly  15 U .S .C . $$ 1011-12 (McCarr.in-Fergu.son Act delegation o f insurance 
regulatory authority to states).

"’ S e c  Vol. IV, M ode l Law s. R e g u la tio n s  a n i l  G u id e lin e s , pp. 880-1 through SS0-I3 (1993). 
Th e N A IC 's  unfair trade practices model act was one o f the initial efforts at developing 
uniform sta le legislation in response to the newly enacted McCarran-Ferguson Act. See. 
N A IC  Proceedings, at 142-43 (1945).
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O P I N I O N  O N  C H O I C E  A N D  P A Y M E N T  O F  P R O V I D E R S  

U N D E R  S E R V I C E  C O R P O R A T I O N  B E N E F I T S

N o v e m b e r  3, 1995

I. I N T R O D U C T I O N

This is in response to y our m e m o r a n d u m  dated October 9, 1995,1 

through which y o u  requested answers to the following two questions:

1. W h e t h e r  patients have the right to receive care fro m  a provider of 

their choice?

A n s w e r :  Yes.

2. W h e t h e r  providers are entitled to the s a m e  fees as those received 

b y  providers w h o  enter into contracts with a medical service corpora­

tion?

A n s r v e r : No.

II. B A C K G R O U N D

T h e  above questions derive from inquiries m a d e  to the Alaska Divi­

sion of Insurance b y  the Alaska Dental Society (ADS). T h e  attachment 

acc o m p a n y i n g  your m e m o r a n d u m  indicates A O S '  position that the a n­

swe r  to both questions is "yes." Although A D S '  inquiries are m a d e  in 

the context of dental care, m y  analysis a n d  conclusions are applicable to 

dentists, medical doctors, and all other properly licensed health care 

providers- rendering services within the scope of their occupational 

licenses. In addition, m y  analysis for the first question addresses tradi­

tional health insurance as well as service corporations, although a pri­

m a r y  emphasis is placed on the latter consistent with A lD S ’ letter to 

you.

It is initially useful to understand the nature of a service corporation. 

A  significant share of g r o u p  health benefits in this country are provided 

through "service corporations." T h e s e  health care financing entities are 

not traditional fee-for-service insurers, w h o  typically provide for health 

care through indemnifying an insured after expenses are incurred. In 

contrast, a service corporation generally facilitates delivery of health 

care through periodic p r e p a y m e n t s  m a d e  b y  subscribers (recipients of
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c a r e ) .  See A S  2 1 . 8 7 . 0 1 0 ( a ) .  A  s e r v i c e  c o r p o r a t i o n  m a y ,  h o w e v e r ,  a d d i ­
t i o n a l l y  p r o v i d e  s u b s c r i b e r s  w i t h  i n d e m n i t y  b e n e f i t s .  S e e  id 
A S  2 1 . S 7 . I 6 0 ( b ) ( 2 ) ;  A S  2 1 . 8 7 . 1 9 0 ( c ) .

T h e r e  a r e  t h r e e  t y p e s  o f  s e r v i c e  c o r p o r a t i o n s :  ( 1 )  a  m e d i c a l  s e r v i c e  
c o r p o r a t i o n  p r i n c i p a l l y  p r o v i d e s  m e d i c a l  o r  s u r g i c a l  s e r v i c e s  t o  s u b ­
s c r i b e r s ;  ( 2 )  a  h o s p i t a l  s e r v i c e  c o r p o r a t i o n  p r i n c i p a l l y  p r o v i d e s  h o s p i t a l  
s e r v i c e s  t o  s u b s c r i b e r s ;  a n d  ( 3 )  a  m e d i c a l  a n d  h o s p i t a l  s e r v i c e  c o r p o r a ­
t i o n  p r o v i d e s  a  c o m b i n a t i o n  o f  t h e s e  s e r v i c e s  t o  s u b s c r i b e r s .  See 
A S  2 1 . 8 7 . 0 7 0 ;  A S  2 1 . 8 7 . 2 8 0 ;  a n d  A S  2 1 . 8 7 . 3 3 0 ( 2 ) ,  ( 3 ) .  F o r  t h e  p u r p o s e  o f  
t h i s  m e m o r a n d u m ,  t h e  t e r m  “ s e r v i c e  c o r p o r a t i o n "  r e f e r s  t o  a l l  t h r e e  o f  
t h e s e  e n t i t i e s .  I n  A l a s k a ,  t h e r e  a r e  t w o  a u t h o r i z e d  s e r v i c e  c o r p o r a t i o n s  
—  B l u e  C r o s s  o f  W a s h i n g t o n  &  A l a s k a  a n d  A l a s k a  V i s i o n  S e r v i c e s ,  I n c .

S e r v i c e  c o r p o r a t i o n s  a r e  c h a r a c t e r i z e d  b y  t h e i r  u s e  o f  t w o  t y p e s  o f  
c o n t r a c t s .  I n  t h e  f ir s t  o n e ,  a  " s e r v i c e  a g r e e m e n t , "  t h e  c o r p o r a t i o n  a n d  a  
p a r t i c i p a n t  h e a l t h  c a r e  p r o v i d e r 1 ( t y p i c a l l y  a  h o s p i t a l  o r  p h y s i c i a n )  
a g r e e  t o  p r o v i d e  h e a l t h  c a r e  s e r v i c e s  f o r  a  s e t  f e e .  See A S  2 1 . S 7 . 1 4 0 ;  
A S  2 1 . S 7 . 1 5 0 .  A  “ n o n p a r t i c i p a n t "  p r o v i d e r  o r  h o s p i t a l ,  a s  r e f e r e n c e d  i n  
A S  2 1 . S 7 ,  i s  o n e  t h a t  h a s  n o t  e n t e r e d  i n t o  a  s e n d e e  a g r e e m e n t  w i t h  t h e  
c o r p o r a t i o n .  See id. A S  2 1 . S 7 . 1 2 0 ( a ) ( 2 ) ;  A S  2 1 . S 7 . 1 3 0 ( a ) ( 2 ) .  I n  t h e  s e c o n d  
t y p e  o f  c o n t r a c t ,  c a l l e d  a  “ s u b s c r i b e r  c o n t r a c t , "  a  s u b s c r i b e r  a g r e e s  to  
p a y  a  s e t  a m o u n t  i n  e x c h a n g e  f o r  c e r t a i n  h e a l t h  c a r e  b e n e f i t s  p r o v i d e d  
u n d e r  t h e  s e n d e e  a g r e e m e n t .  See id. A S  2 1 . S 7 . 1 6 0 ;  A S  2 l . S 7 . 1 9 0 .  A n ­
o t h e r  i m p o r t a n t  c h a r a c t e r i s t i c  o f  s e n d e e  c o r p o r a t i o n s  i s  t h a t ,  i n  c o n ­
t r a s t  t o  i n s u r a n c e  c o m p a n i e s ,  s e r v i c e  c o r p o r a t i o n s  m u s t  b e  o r g a n i z e d  
a n d  o p e r a t e d  i n  g o o d  f a i t h  a s  n o n p r o f i t  e n t i t i e s .  See id A S  2 1 . 8 7 . 0 2 0 ( a ) ;  
A S  2 1 . S 7 . 0 7 0 ( 2 ) ;  A S  2 1 . 8 7 . 0 5 0 ( a ) ;  a n d  A S  2 1 . S 7 . 0 7 0 ( 2 ) .

B l u e  C r o s s  a n d  B l u e  S h i e l d  o r g a n i z a t i o n s  a r e  t y p i c a l l y  o p e r a t e d  a s  
s e n d e e  c o r p o r a t i o n s  a n d  a r e  t h e  m o s t  w e l l  k n o w n  t y p e s  o f  s e r v i c e  
c o r p o r a t i o n .  H i s t o r i c a l l y ,  B l u e  C r o s s ,  w h i c h  p i o n e e r e d  t h e  h o s p i t a l  i n ­
s u r a n c e  m a r k e t  n e a r l y  7 0  y e a r s  a g o ,  p r o v i d e d  f o r  h o s p i t a l  c a r e ,  a n d  
B l u e  S h i e l d  p r o v i d e d  f o r  p h y s i c i a n s '  s e n d e e s  ( s u r g i c a l  a n d  m e d i c a l  e x ­
p e n s e s ) .  I n  1 9 S 2  t h e  B l u e  C r o s s  A s s o c i a t i o n  a n d  t h e  N a t i o n a l  A s s o c i a ­
t i o n  o f  B l u e  S h i e l d  p l a n s  m e r g e d .  T h e  r e s u l t i n g  n a t i o n a l  B l u e C r o s s  
B l u e S h i e l d  A s s o c i a t i o n  i s  c u r r e n t l y  c o m p r i s e d  o f  6 9  s e p a r a t e  a n d  l o c a l l y  
o p e r a t e d  c o m p a n i e s  c a l l e d  " p l a n s . "  B l u e  C r o s s  o f  W a s h i n g t o n  &  A l a s k a ,  
a n  a f f i l i a t e  o f  a  l a r g e r  h o l d i n g  c o m p a n y ,  i s  a  m e m b e r  o f  t h e  a s s o c i a t i o n .  
I n  t h e  U n i t e d  S t a t e s ,  m o r e  t h a n  S O  p e r c e n t  o f  h o s p i t a l s  a n d  n e a r l y  7 0  
p e r c e n t  o f  p h y s i c i a n s  c o n t r a c t  d i r e c t l y  w i t h  B l u e  C r o s s  a n d  B l u e  S h i e l d  
p l a n s .  T o g e t h e r ,  “ B l u e s "  p l a n s  i n  1 9 9 4  p r o v i d e d  h e a l t h  c a r e  b e n e f i t s  f o r  
7 . 6  m i l l i o n  m e m b e r s ,  u l t i m a t e l y  c o v e r i n g  o v e r  6 5  m i l l i o n  p e o p l e  —

A G O - 2 4 2
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M E M O R A N D U M  O P IN IO N  0fi-()29I

t y  r o u g h l y  o n e  i n  f o u r  A m e r i c a n s .  S e e  B l u e G r o s s  B l u e S k i e l d  A s s o c i a t i o n

is  F a c t  B n o k \  L .  K e r t e s z ,  " A  b l u e  s t r e a k  f o r  m a n a g e d  c a r e , "  M o d e r n

■n. H e a l t h c a r e , p .  6 3  ( S e p t e m b e r  1 2 ,  1 9 9 4 ) .  I n  A l a s k a ,  t h e  B l u e  C r o s s  p l a n
n o  h a s  a  l a l ' g e  m a r k e t  p r e s e n c e ,  i n s u r i n g  a b o u t  9 5 , 0 0 0  A l a s k a n s  u n d e r
t y  g r o u p  a n d  i n d i v i d u a l  p o l i c i e s  ( s u b s c r i b e r  c o n t r a c t s ) ,
m
c t T h e r e  i s  o f t e n  c o n f u s i o n  a b o u t  h o w  t o  c a t e g o r i z e  a  s e r v i c e  c o r p o r a -
(L t i o n .  T h e  c o n f u s i o n  i s  c r e a t e d  i n  p a r t  b y  t h e  f a c t  t h a t  a l t h o u g h  a  s e r v i c e

c o r p o r a t i o n  i s  n o t  a  t r a d i t i o n a l  i n s u r e r ,  i t  i s  r e g u l a t e d  b y  t h e  s t a t e  
i n s u r a n c e  r e g u l a t o r y  a g e n c y .  I n  A l a s k a ,  a  t r a d i t i o n a l  i n d e m n i t y  i n s u r e r  

a  is  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  A S  2 1 . 0 9  c o n c e r n i n g  i t s  a u t h o r i z a t i o n  a n d
>P g e n e r a l  f i n a n c i a l  a n d  r e p o r t i n g  r e q u i r e m e n t s .  I n  c o n t r a s t ,  a  s e r v i c e
, 0  c o r p o r a t i o n  is  p r i m a r i l y  r e g u l a t e d  b y  p r o v i s i o n s  o f  A S  2 1 . 8 7 .  R e g u l a -
n '  t o r y  o v e r s i g h t  o f  a  s e r v i c e  c o r p o r a t i o n  r e m a i n s  s i m i l a r  i n  m a n y  w a y s  t o
, n  o v e r s i g h t  o f  a  t r a d i t i o n a l  i n s u r e r  b y  t h e  d i v i s i o n  o f  i n s u r a n c e .  S e e  e . g . ,

m  A S  2 1 . 8 7 . 1 8 0  ( c o n t r a c t  l a n g u a g e  m u s t  b e  f i l e d  w i t h  a n d  a p p r o v e d  b y
a t  d i v i s i o n ) ;  A S  2 1 . 8 7 . 1 9 0  ( r a t e s  m u s t  b e  f i l e d  w i t h  d i v i s i o n  a n d  m a y  n o t  b e

e x c e s s i v e  o r  u n f a i r l y  d i s c r i m i n a t o r y ) ;  A S  2 1 . 8 7 . 2 0 0  ( r e q u i r e m e n t s  f o r  
r * a d e q u a t e  r e s e r v e s ) ;  A S  2 1 . 8 7 . 2 1 0  ( r e q u i r e m e n t s  f o r  s u r p l u s  f u n d ) ;

A S  2 1 . 8 7 . 2 2 0  ( i n v e s t m e n t  r e q u i r e m e n t s ) ;  A S  2 1 . 8 7 . 2 3 0  ( r e q u i r e m e n t s  
f o r  b o o k s  a n d  a c c o u n t s ) ;  A S  2 1 . 8 7 . 2 4 0  ( a n n u a l  s t a t e m e n t  a n d  f e e s  r e -  

, e  q u i r e m e n t s ) ;  A S  1 2 . S 7 . 2 5 0  ( p e r i o d i c  s t a t u t o r y  e x a m i n a t i o n ) ;  a n d
T  A S  2 1 . 8 7 . 2 6 0  ( t a x a t i o n ) .  I n  a d d i t i o n ,  A S  2 l . S 7 . 3 4 0  m a k e s  a  s e r v i c e  c o r -

p o r a t i o n  s u b j e c t  t o  n u m e r o u s  o t h e r  p r o v i s i o n s  o f  t h e  i n s u r a n c e  c o d e ,  
i n c l u d i n g  m o s t  p r o v i s i o n s  o f  A S  2 1 . 0 9 ,  s o  l o n g  a s  t h e  p r o v i s i o n s  d o  n o t  
c o n f l i c t  w i t h  A S  2 1 . S 7 .  A  s e r v i c e  c o r p o r a t i o n  n o n e t h e l e s s  is  e x e m p t e d  
f r o m  s o m e  i m p o r t a n t  r e g u l a t o r y  p r o v i s i o n s  a p p l i c a b l e  t o  t r a d i t i o n a l  
i n s u r e r s .  S e e ,  e . g . , A S  2 1 . S 7 . 3 4 0  ( e x e m p t i o n  f r o m  H o l d i n g  C o m p a n y  A c t  
r e q u i r e m e n t s  o f  A S  2 1 . 2 2 ;  a n d  e x e m p t i o n  f r o m  p a r t i c i p a t i o n  i n  g u a r ­
a n t y  a s s o c i a t i o n  e s t a b l i s h e d  b y  A S  2 1 . 7 9 ) .

A s  f u r t h e r  e v i d e n c e  o f  t h e  c o n f u s i o n  r e g a r d i n g  h o w  t o  c a t e g o r i z e  a  
s e r v i c e  c o r p o r a t i o n ,  t h e  e n t i t y  i s  e x p r e s s l y  p r o h i b i t e d  f r o m  u s i n g  a  
c o r p o r a t e  b u s i n e s s  n a m e  i n c l u d i n g  t h e  w o r d  “ i n s u r a n c e "  o r  o t h e r  t e r m s  
d e s c r i p t i v e  o f  a n  i n s u r e r  o r  i n s u r e r  b u s i n e s s .  S e e  A S  2 1 . 8 7 . 0 6 0 .  A n d ,  t h e  

a  U . S .  S u p r e m e  C o u r t  h a s  a c k n o w l e d g e d  i n  a  c a s e  a d d r e s s i n g  w h a t  c o n ­
s t i t u t e s  “ t h e  b u s i n e s s  o f  i n s u r a n c e "  t h a t  B l u e  C r o s s  a s  w e l l  a s  s o m e  
m e m b e r s  o f  C o n g r e s s  d o  n o t  c o n s i d e r  a  s e r v i c e  c o r p o r a t i o n ’s  p r o d u c t  t o  

11 b e  i n s u r a n c e .  S e e  G r o u p  L i f e  &  H e a l t h  I n s .  C o .  v .  R o y a l  D r u g  C o . , 4 4 0
e  U . S .  2 0 5 ,  2 2 8 - 2 9  ( 1 9 7 9 ) .  N e v e r t h e l e s s ,  s e r v i c e  c o r p o r a t i o n s  a r e  c o m ­

m o n l y  r e f e r r e d  t o  a s  i n s u r e r s  a n d  a s  e n g a g e d  i n  t h e  b u s i n e s s  o f  i n s u r -  
, f  a n c e .  T h e y  a r e  a l s o  o f t e n  i n c l u d e d  w i t h i n  t h e  r u b r i c  " g r o u p  m e d i c a l

A G O - 2 4 3
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A L A S K A  R E G U L A T IO N S

expense insurance." See generally D. Gregg, Life and Health In s u r ­

ance Handbook, 427 (2d ed. 1964) (chapter entitled: "Group Medical 
Expense Insurance — Blue Cross and Blue Shield" ). It is therefore not 
uncommon to see service corporations (e.g., Blues) characterized as 
insurance in some contexts but not as insurance in others.

III. ANALYSIS

A. A  patient has the right to receive health care services from, the 

provider of her/his choice.

Your first question focuses on the r 'gh t of a patient to choose a 
provider. In the broad context of ti. ...anal health insurance, the an­
sw er is that a patient (insured) has an unqualified righ t to seek health 
care services from the provider of her/his choice. The Alaska insurance 
code uses the term  “disability insurance’’4 to refer to what is commonly 
known as health insurance. For individual disability insurance policies, 
the statu tory  requirem ent for paym ent of indemnity to a provider is 
qualified by the language: “this paragraph  does not require that se r­
vices be provided by a particular hospital or person." See AS 21.51.120. 
Similarly, under AS 21.54.020(a) a group disability policy “may not 
contain a provision requiring tha t services be provided by a particular 
hospital or person," except as applicable to an HMO. The Unfair T rade 
Practices Act for insurance (AS 21.36) provides additional support for a 
patient's freedom to choose a provider. AS 21.36.090(b) prohibits a 
person from unfairly discrim inating in a policy or contract of disability 
insurance. An insurer limiting a patien t’s ultim ate right to use the 
provider of her/his choice — regardless of provision for paym ent — 
violates this provision.

Provisions of AS 21.S7, the chap ter regulating service corporations, 
also acknowledge the freedom to choose. As previously addressed, in 
the typical situation the service corporation en ters a contract with “par­
ticipating" providers. See AS 21.S7.120(a)(l) (medical and surgical s e r­
vices); AS 21.S7.130(a)(1) (hospital services). However, this does not 
preclude a subscriber from obtaining services of a nonparticipating 
provider. AS 21.S7 expressly authorizes a service corporation to provide 
indemnification for services provided by nonparticipant providers. See 

id. AS 21.87.120(a)(2) (indem nity for medical and surgical services); 
AS 21.87.130(a)(2) (indemnity for hospital services).

I t  is necessary to distinguish th a t although a service corporation has 
the righ t to offer coverage extending paym ent to a nonparticipant pro­
vider, the corporation is not obligated to provide for indemnity of a

© ID99. N IL S  Publishing Com panya/w
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nonparticipant provider. The right to proride a subscriber "indemnity 
in a reasonable am ount” (AS 2 1.S7.120(a)(2) and AS 21.S7.130(a)(2)) is 
not a mandate. T he following provisions support this conclusion. 
AS 21 .S7.160(b)(2) requires that a subscriber contract m ust include "the 
benefits, i f  a n y ,  to which the subscriber is entitled on an indemnity 
basis. . ." (emphasis added). And, it is noteworthy tha t the minimum 
service benefits which m ust be provided through a subscriber contract 
apply only to participant providers and participant hospitals. S e e  i d  

AS 21.87.170.

As fu rther support of a subscriber’s righ t to choose a provider, a 
PPO, which allows health care recipients a choice from am ong a group 
of providers, is not prohibited by the insurance code. S e e  g e n e r a l l y  1995 
Op. A tt'y  Gen (Apr. 21; 661-95-0654). A service corporation may con­
tract with a PPO as a participant provider. F o r service corporation 
subscribers, this means they can choose to receive health care from 
among providers who have entered a service agreem ent, presum ably at 
a lower (negotiated) fee. However, even if a service corporation con­
tracts with a PPO, its subscribers still have the option to use a nonpar­
ticipant provider outside the PPO. S e e  AS 21.S7.120(a)(2); 
AS 21.S7.l30(a)(2).

The Unfair T rade Practices Act provides fu rth e r support for the 
conclusion that a subscriber may seek trea tm en t from the prb rider 
s l ^ e  chooses. AS 21.36.090(d) prohibits unfair discrimination in the 
group context against a provider rendering health care under a service 
or indemnity type contract issued by a nonprofit corporation ( e . g . , se r­
vice corporation).4 The prohibition applies w hether the provider is a 
participant (having entered  a service agreem ent) or nonparticipant.

And finally, AS 21.87.160(c) provides as follows:

A (subscriber] contract may not re s tric t the subscriber’s right 
to free choice of provider or hospital, but m ust restric t benefits 
to be provided on a service basis to services rendered by p a r­
ticipant providers and participant hospitals.

This provision, which corresponds with AS 21.87.170, reflects th a t a 
subscriber has an unqualified right to choose a provider.

B .  A  n o n p a r t i c i p a n t  p r o v i d e r  i s  n o t  e n t i t l e d  t o  t h e  s a m e  f e e s  a s  a  

p a r t i c i p a n t  p r o v i d e r  i n  t h e  a b s e n c e  o f  a  c o n t r a c t u a l  p r o v i s i o n  t o  t h e  

c o n t r a r y .

While a subscriber has the freedom to use the health care provider of

A G O - 2 4 5
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her/his choosing, payment for services rendered by a nonparticipant 
provider is subject to term s of the subscriber contract. The insurance 
code provides that indemnification of a nonparticipant provider m ust be 
in a "reasonable amount." See AS 21.87.120(a)(2) (medical and surgical 
services); AS 21.87.130(a)(2) (hospital services). And, as required by 
s ta tu te , the language used by a service corporation in a subscriber 
contract m ust be filed with and approved by the division of insurance. 
See AS 21.87.180. This filing requirem ent applies to contract language 
providing for indemnification when a subscriber uses a nonparticipant 
provider.4 In practice, when the division receives a subscriber contract, 
it reviews the filing for compliance with applicable provisions of the 
insurance code, including those of AS 21.S7.l20(a)(2) and 
AS 21.87.130(a)(2) requiring th a t indem nity to nonparticipant providers 
m ust be "reasonable" in amount. These provisions do not require that 
the am ount to be indemnified m ust be equal to the am ount paid for a 
covered benefit under a service agreem ent. In light of these provisions, 
AS 21.S7 leaves a service corporation discretion to pay a nonparticipant 
provider less than a participant provider for the sam e covered service. 
Paym ent of different amounts, depending on w hether a provider is a 
participant or nonparticipant, is not unfair discrimination. See 

AS 21.36.090(d).

Please do not hesitate to contact me if you have any questions.

David G. Stebing 
As s is t a n t  At t o r n e y  G e n e r a l

n o tes

' I received your memo on October 25. 1995.

: In the context of a service corporation, "provider" is defined as “a physician, dentist, 
osteopath, optometrist, chiropractor, nurse midwife, or other licensed health care practi­
tioner." AS 2l.S?.:i3(XS).

'"Participant provider" and “Darticipant hospital" mean a person (or hospital) that has 
entered into a service agreement with a service corporation. AS 21.S7.330(5) and (6). 
These statutorily defined terms arc not synonymous with the concept "preferred pro­
vider" as used in the context of a preferred provider organization (PPO).

4 Sir AS 21.12.050. Disability insurance is not the same as disability income replacement 
insurance.

© 1999, NILS Publishing Company
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§ 21.36.080 Boycott, coercion, and  in tim id a tio n

A person may not en ter into an agreem ent to commit, or by any 
concerted action commit, an act of boycott, coercion, or intimidation 
resulting in or tending to result in unreasonable re s tra in t of, or monop­
oly in, the business of insurance.

H is t o r y .— §  1 ,  c h . 12 0 , S L A  I9 60 .

§ 21.36.090 U nfa ir d iscrim in atio n

(a) A person may not make or perm it unfair discrimination between 
individuals of the same class and equal expectation of life in the rates 
charged for a contract of life insurance or of life annuity or in the 
dividends or o ther benefits payable thereon, or in any o ther of the term s 
and conditions of the contract.

(b) A person may not make or perm it unfair discrimination between 
individuals of the same class and of essentially the sam e hazard in the 
am ount of premium, policy fees, or rates charged for a policy or con­
trac t of health insurance or in the benefits payable, or in any of the 
term s or conditions of the contract, or in any other m anner whatever.

(c) A person may not make or perm it arb itra ry  or unfair discrimina­
tion between insureds or property  having like insuring or risk c h a ra c - . 
teristics, in the premium or ra tes charged for a policy or contract of 
property, casualty, surety, marine, wet marine or transportation  insur­
ance, o r in the dividends or o ther benefits payable on the insurance, or 
in the selection of it, or in any o ther term s and conditions of the 
insurance.

T e x t  o f  s u b s e c t i o n  ( d )  e f f e c t i v e  u n t i l  J a n u a r y  1 ,  1 9 9 9

(d) Except to the extent necessary to comply with AS 21.42.365 and 
AS 21.56, a person may not practice or perm it unfair discrimination 
against a person who provides a service covered under a group health 
insurance policy that extends coverage on an expense incurred basis, or 
under a group service or indemnity type contract issued by a health 
m aintenance organization or a nonprofit corporation, if the service is 
within the scope of the provider’s occupational license. In this subsec­
tion, "provider” means a sta te  licensed physician, dentist, osteopath, 
optom etrist, chiropractor, nurse midwife, advanced nurse practitioner, 
naturopath, physical therapist, occupational therapist, psychologist, 
psychological associate, or licensed clinical social worker, or certified 
d irect-entry  midwife.
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the employee or m e m b e r  and to w h o m  benefits are payable; if depen­

dents are included in the coverage, only one certificate need be issued 

for each family unit;

(3) a provision that to the group originally insured m a y  be added from 

time to time eligible n e w  employees or m e m b e r s  or dependents, as the 

case m a y  be, in accordance with the terms of the policy.

History.—5 1, ch. 120, SLA 1966; 5 68, ch. 56, SLA 1996, eff. 9-9-96.

§ 21.54.015 Rate discrimination prohibited

Rates charged for a group health insurance policy m a y  not be exces­

sive, inadequate, or unfairly discriminatory.

History.—5 58, ch. 81, SLA 1997, eff. 7-1-97.

§ 21.54.020 Direct payment to health care provider

(a) A n  insurer may, and upon written request of the covered person 

shall, within 30 working days after receiving a proof of loss statement, 

pay indemnities under a group health insurance policy directly to the 

provider of the hospital, nursing, medical, dental, or surgical services. 

T h e  policy m a y  not contain a provision requiring that services be pro­

vided by a particular hospital or person, except as applicable to a health . 

maintenance organization under A S  21.86. If the insurer pays indemni­

ties to the covered person after the covered person has given the 

insurer written notice in the proof of loss statement of an election of 

direct payment of indemnities to the provider of the service, the insurer 

shall also pay those indemnities to the provider of the service.

(b) A  covered person m a y  revoke an election of direct p a y m e n t  of 

indemnities m a d e  under (a) of this section by  giving written notice of 

the revocation to the insurer and to the provider of the services. T h e  

written notice of revocation given to the insurer m u s t  certify that the 

covered person has given written notice of revocation to the provider of 

the services. Revocation of an election of direct p a yment is not effective 

until the notice of revocation is received by the insurer and the provider 

of the services.

(c) T h e  right of the covered person to request p a y ment of indemnities 

under a blanket health insurance policy directly to the provider of the 

services or to another person m a y  be transferred to a person w h o  is not 

the covered person by a qualified domestic relations order. Rights 

under the qualified domestic relations order do not take effect until the
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period for payment which m ust not be less frequently than monthly) 

and any balance remaining unpaid upon the termination of liability will 

be paid immediately upon receipt of due written proof."

History.—§ 1, ch. 120, SLA 1966.

§ 21.51.120 P a y m e n t  of claims

(a) A  health insurance policy delivered or issued for delivery m u s t  

contain the following provisions:

(1) indemnity for loss of life shall be paid according to the beneficiary 

designation and payment provisions contained in the policy that are 

effective at the time of payment; if a beneficiary has not been desig­

nated, indemnity shall be paid to the estate of the insured; accrued 

indemnities unpaid at the insured’s death shall be paid to either the 

beneficiary or the estate, at the option of the insurer; all other indemni­

ties shall be paid to the insured;

(2) the insurer may, and upon written request of the insured shall, 

within 30 working days after receiving a proof of loss statement, pay 

indemnities for hospital, nursing, medical, dental, or surgical services 

directly to the provider of the services; an insurer w h o  pays indemnities

to an insured, after the insured has given the insurer written notice in ,

the proof of loss statement of an election of direct p a y m e n t  of indemni­

ties to the provider of the services, shall also pay indemnities to the 

provider of the services; this paragraph does not require that services 

be provided by a particular hospital or person;

(3) a covered person m a y  revoke an election of direct p a y m e n t  of 

indemnities m a d e  under this subsection by giving written notice of the 

revocation to the insurer and to the provider of the services; the written 

notice of revocation given to the insurer must certify that the covered 

person has given written notice of revocation to the provider of the 

services; revocation of an election of direct p a y m e n t  is not effective until 

the notice of revocation is received by the insurer and the provider of 

the services;

(4) the right of the insured to request p a y m e n t  of indemnities for 

hospital, nursing, medical, dental, or surgical services directly to the 

provider of the services or to another person m a y  be transferred to a 

person w h o  is not the insured by a qualified domestic relations order; 

rights under the qualified domestic relations order do not take effect 

until the order is received by the insurer; in this paragraph, "qualified
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A,i l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n
4107 Laurel Street • Anchorage, Alaska 99508 • (907) 562-0304 • (907) 561-2063 (fax)

February 24,2000

R e c e iv e d
Honorable N o r m  Rokeberg r p p  a  o

Chairman, House Labor and C o m m e r c e  Committee 4  0  fW U
State o f  Alaska

House of Representatives

R o o m  24

Juneau, Alaska 99801-1182

RE: Your Request of an "Executive S u m m a r y”

Dear Representative Rokeberg:

At our meeting on 2/22/00 you requested that I provide you with an “executive s u m mary" of the results of the 

various studies that have been done in regards to the estimated cost implications of the “patient bill of rights" 

legislation. Attached is a chart done by the A M A .  It comes from a publication called "Economic Impacts o f  
Managed Care Reform " written by David W .  E m m o n s ,  P h D  and Gregory D. Wozniak, P h D  of the A M A ’s 

Center for Health Policy Research.

Y o u  had asked specifically about the cost of the mandatory point of service option. Please note the projected 

premium increases range form 0.1% to 0.48%. (The Barents study lists the impact in different terms. The 

impact is stated such that it would reduce the premium savings realized from a closcd-panel option by from 4 

to 11 percentage points).

Please let m e  k n o w  if you would like any additional information. (Finally, the Texas Medical Association 

staff has reported to m e  that the premium costs have not increased, following the enactment of the Texas 

Patient Bill of Rights, at any rate different than the rest of the country.)

Thank you for your support on Alaska's Patients Bill of Rights.

Sincerely,

James J. Jordan 

Executive Director

c c :  A S M A  B o a r d  o f  T r u s t e e s

J J J / k m s
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S u m m a ry  C o m p a riso n  o f  M anaged C are  L egislation  Costs*'

Price Coopers ftMuse A Waterhouse LybrandAssoc la tea MilUman ft Lewin for forBarents for RoberUcn for Kaiser Kaiserfor PARC for President's Family FamilyProposals AAHP Alliance Walmart Commission Foundation Foundation CBO Mercer
M i n i m u m  Stays for M a s t e c t o m i e s 0.01H 

(48-hour stays)
less than 

0.05%

Expanding Drug Formularies 

External A p p e a l s

In fo rm ation  R eporting f t 
D isclosure

0,3%-l-3%

less than 0.05% 
(excludes 

administrative 
costs)

0.3%-1.3%

leas than 0.6% 
(among HMOs)

0.08% 
(Includes 

administrative 
costs charged 
back to plans)

.08%-.4% 
(under PARCA 

and CBRR, 
respectively)
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0.05% 
0.3%

0.3%

Sources: Barents Croup, LLC, The Effects of Legislation Affecting Managed Care on Health Plan Costs, (May 1997>, Barents Croup, LLC, Impact of 
Legislation Affecting Managed Caro Consumers: 1999- 2003, (April 1998); Muse ft Associates, The Health Premium Impact ofll. R. Id 15/S,644, the Patient 
Access to Responsible Care Ad (PARCA), (January* 1998); Mllllnun & Robertson, Inc, Actuarial Analysis oj the Patient Access to Responsible Care Ad 
(PARCA), (November 1997); The lewln Croup, Consumer Bill of Rights and Responsibilities Costs and Benefits: Information Disclosure and External 
Appeals, (November 1997); Price Waterhouse, 7 he Impact of Managed Care Legislation- An Analysis of Five Legislative Proposals In Calljbmla, (November 
3997); Coopers & Lybrand, LIP, Estimated Costs of Selected Consumer Protea Ion Proposals, (April 1998); Congressional Budget Office, Cost Estimate, H.R. 
3605/S. 1890, Patients' Bill of Rights Act of 1998, (July 1998); and William M. Mercer, Inc. and the American Medical Association, Malpradlce Liability 
Assessment Model- Estimates cf the CostJmjpad of Managed Care Accountability Legislation (August 1998).

a/  Estimates of increased costs or reductions in savings rather than premium Increases have been specified. 
h/ Figures from Barents (1998). all other figures In the column are from Barents (1997).
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Executive Summary

This rep o rt reviews nine studies of the Impact of m anaged care 
reform  legislation on health  Insurance prem ium s and  m anaged 
care cost savings. A table at the end o f the report presents a 
sum m ary o f the various published  cost estim ates o f m anaged 
care reform  legislation.

T he stud ies exam ined are:

■ a 1997 Milliman and R obertson study of the im pact of eight 
provisions in PARCA on  health  insurance prem ium s — the 
com posite  effect of these provisions on prem ium  increases Is 
estim ated  to b e  23%, and  the ’estim ate ran g e’ of the prem ium  
im pact ranges from 7% to 39%;

■ a 1998 Muse & Associates study  o f the effects o f the PARCA 
legislation on health  Insurance prem ium s —  the enactm en t of 
PARCA is estim ated to Increase national prem ium s betw een  
0.7% an d  2.6%;

■ a 1997 Lewin G roup study o f the costs and benefits of the 
inform ation disclosure and external appeals provisions o f the 
p ro p o sed  Consum er Bill of Rights an d  Responsibilities — the 
inform ation reporting and  disclosure provisions are estim ated 
to increase prem ium s betw een  0.3% and 1.3%. the ex tem ai 
ap p ea ls  provision is estim ated to increase prem ium s no m ore 
th an  0.05%;

■ a 1997 Price W aterhouse assessm ent o f the Impact o f  expanded  
Insurer liability, direct access to obstetric an d  gynecologic 
services, and lengths o f stay for m astectom y patients — the 
Im pact o n  prem ium s o f  these provisions is fairly minimal, 
ranging from less than 0.1% to 1.3%;
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■ a 1997 Barents G r o u p  analysis of the impact of s e v e n  types of 

legislation or legislative elements affecting the cost saving from 

m a n a g e d  care; the analysis is general In nature rather than being 

carried out with respect to a specific legislative proposal —  the 

estimated reduction In m a n a g e d  care savings relative to fee-for- 

service varies b e t w e e n  1 a n d  11 percentage points across the 

provisions:

■ a 1998 Barents G r o u p  study of the potential cost of increasing 

plan e x p o s u r e  to malpractice liability, d e e m i n g  utilization review 

to b e  the practice of medicine, prohibiting health plans fro m  

determining medical necessity a n d  requiring plans to accept any 

willing provider —  these types of legislation are estimated to 

Increase m a n a g e d  care plans’ costs b y  2.2 %  to 8.6%;

■ a 1998 C o o p e r s  &  L y brand analysis of the provisions in C B R R  

a n d  P A R C A  dealing with information disclosure, access to e m e r­

g e n c y  services, direct access to specialists, external appeals, a 

required point-of-servlce option for H M O s ,  a n d  e x p a n d e d  health 

plan liability for medical decision making. C o o p e r s  &  L ybrand 

present aggregate impact figures (excluding the effects of the 

e x p a n s i o n  in plan liability p r o p o s e d  in P A R C A )  of 0 . 6 1 %  of 

p r e m i u m s  for the reforms in C B R R  a n d  0 . 7 7 %  of p r e m i u m s  for 

the reforms contained in P A R C A ;

■ a Congressional B u d g e t  Office analysis of the patient protection 

standards set out in the P B R  —  the provisions In the bill are 

estimated to Increase p r e m i u m s  b y  4 %  w h e n  all of the bill's 

provisions are fully p h a s e d  In; a n d

■ a William M. Mercer study of the cost Impact of m a n a g e d  care 

accountability legislation —  after considering a bro a d  range of 

impact scenarios, p r e m i u m s  are estimated to increase b e t w e e n  

0 . 1 %  to 1.8%.

Differences In the Impact estimates b e t w e e n  the studies are heavily 

d e p e n d e n t  u p o n  the Interpretation of reform provisions a n d  

assumptions as to the extent of savings fro m  m a n a g e d  care. T h e  

t w o  studies prepared b y  the Barents G r o u p  for the A m e r i c a n  

Assoc.;. 1 i n  of Health Plans a n d  the study prepared for Wal-Mart 

b y  Milliman &  Robertson depict patient protection as very costly. 

Underlying these analyses, however, are e x t r e m e  characterizations 

of p r o p o s e d  protections a n d  exaggerated notions of cost savings.
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R e v i e w  of the estimates prepared b y  the L e w l n  Gr o u p .  M u s e  &  

Associates. Price Waterhouse. C o o p e r s  &  Lybrand. the 

Congressional B u d g e t  Office, a n d  William M. Me r c e r  all suggest 

that the effect of reasonable patient protection provisions o n  

health Insurance p r e m i u m s  Is negligible. T h e  L e w l n  results 

suggest that the additional costs of w h a t  are thought b y  m a n y  

to b e  the m o s t  expensive patient protections are o n  the order of 

pennies per Insured person per month.

T h e  t w o  m o s t  recent studies In this literature focused o n  the cost 

of e x p a n d i n g  m a n a g e d  care plans* liability. T h e  C B O  estimated 

that e x p a n d i n g  legal liability for E R I S A  plans w o u l d  raise p r e m i­

u m s  a m o n g  employer- s p o n s o r e d  plans b y  1.2%. T h e  C B O  estimate 

m a y  overstate the actual Impact as it fails to account for the ability 

of m a n a g e d  care organizations to Insure against liability claims at 

significantly r e duced rates relative to providers. T h e  estimate Is 

consistent, howeve r, with the range derived b y  William M. Me r c e r  

In a n  actuarial analysis of the impact of a m o d e l  m a n a g e d  care 

accountability law. M e r c e r  c o n c l u d e d  that holding plans liable for 

d a m a g e s  to enrollees w o u l d  a d d  0 . 1 %  to 1,8% to m a n a g e d  care 

organization p r e m i u m s .  If E R I S A  construction w e r e  n a r r o w  u n d e r  

the law. cost increases w e r e  predicted to b e  in the range of 0 . 5 %  

to 1 . 8 %  of p r e m i u m s .

C o n c e r n s  a bo u t  a n y  cost increases associated with reform include 

potential losses of Insurance coverage a n d  reductions In the n u m ­

ber of e m p l o y e d  individuals. Several parties h a v e  inappropriately 

generalized a n  estimate of the impact of other reform legislation to 

suggest that a 1 %  increase in health insurance p r e m i u m s  Is associ­

ated with a loss of insurance coverage for 200.000 Individuals. T h e  

1998 Barents study claims that e a c h  1 %  Increase in m a n a g e d  care 

plans' costs w o u l d  result in a potential loss of Insurance coverage 

for a b o u t  315,000 individuals. Neither of these estimates can b e  

substantiated.



Introduction

This repo rt reviews n ine  studies of the im pact of m anaged  care 
reform  legislation on health insurance premium s and  m anaged  
care sav ings. T w o o f  the s tud ies d eve lop  im pact e s tim ates  o f 
the provisions in H.R. 1415/S.644, Patient Access to R esponsible 
Care Act of 1997 (PARCA). A third exam ines the effect on  
p rem ium s o f tw o provisions from the proposed C onsum er Bill 
o f  Rights and Responsibilities (CBRR). The fourth study  assesses 
the im pact of California m anaged care reform legislation on  
HMOs and  their enrollees. T he fifth analysis looks at general 
e lem ents of legislative proposals that might alter the cost savings 
from m anaged care. The sixth study analyzes the effects o f 
changes in four types o f legislation on  costs am ong m anaged  
care plans. The seventh  report estimates the im pact of adop ting  
specific provisions of PARCA and CBRR on health care prem ium s. 
T he next study presents cost estim ates o f seven m ajor provisions 
o f the Patients' Bill o f  Rights Act o f 1998 (PBR). T he last study 
assesses the cost im pact of m anaged care accountability  legislation.

T he rem ainder o f this report details the findings, m ethodologies, 
and  critical assum ptions underlying each o f these studies.
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Milliman & Robertson

Milliman and R obertson, Inc. (M&R) p repared  Actuarial Analysis 

o f  the Patient Access to Responsible Care Act (P A R C A ), (Novem ber 
7. 1997) for Wal-Mart Stores, Inc. T he report estim ates the Impact 
o f e ig h t provisions o f  PARCA on the nationw ide average hea lth  
Insurance prem ium  for the non-M edicaid, non-M edlcare Insured 
population . M&R calculate the com posite effect o f these provisions 
o n  prem ium  increases to be  23%. The M&R report also provides 
an  "estimate range" o f  the prem ium  im pact — 7% to 39%.

Exhibit 1

M illim an & Robertson

Patient Access to Responsible Care Act

Equivalent Relml 
Out-Of-Network

Elimination of Limits on  Certain Benefits^

Adverse Selection Against Rate Increases

Administrative Requirements

Provision of Emergency Room and Urgent Care 
Services with Limits on Prior Authorization ' .

Provision

No Inducement to Reduce Services-’■ • - iv;

Mandatory Polnt-Of-Servlce Option

Elimination of Prior Authorization for 
Specialty Referrals_________________

T he characterizations o f  the studied  provisions o f PARCA and their 
estim ated im pacts on  prem ium s are p resen ted  in Exhibit 1.

T hese num bers reflect M&R's "midpoint" estim ates. M&R’s In terpre­
tations o f several provisions o f  PARCA are ex trem e or even m isrep­
resen t actual language In PARCA. Those Interpretations drive both  
the high-end values o f  the range estim ates and  the  m id-point
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estim ates o f premium  Increases. T he m id-point estim ates are affect­
ed  because M&R's “best estim ate m id-points" are m erely the mid­
point o f  ranges w hose high-end  values are essentially capricious.

T he estim ates them selves are driven by a variety o f assum ptions 
abou t discounts, cost sharing, an d  use o f capitation am ong HMOs. 
PPOs. an d  other plans. Several o f  the assum ptions ap p e a r to have 
no  basis in fact, and are undocu m en ted  by M&R. T he report does 
no t test the sensitivity o f the estim ates to changes in any  o f the 
underly ing assum ptions.

T he four provisions Indicated to  have the largest potential 
im pacts on premiums illustrate som e o f the particular problem s 
in the analysis.

M&R characterizes Section 2771(d)(1)(A) o f PARCA as n o  In d u c e ­
m e n t  to  re d u c e  se rv ic e s , w hich  they Interpret as no t allowing 
risk sharing arrangem ents or capitated  paym ents. T he language 
in the bill, however, contains n o  m ention o f capitation, capitated 
paym ents, per-m em ber per-m onth  (PMPM) paym ents, or even 
an  implicit reference elim inating or restricting those paym ent 
m ethods.

M&R interpret Sections 2772(b)(3), 2772(c)(2), and  2773(a), as 
constrain ing the ability o f  health  insurance Issuers to limit the 
n u m b er and  scope o f p rov iders in their netw orks. In assessing 
the im pact of these sections, M&R overstate the savings attribut­
ab le to m anage care and . thereby, overstate the Im pact o f the 
legislation on prem ium s The average d iscount for HMOs is taken 
to be 28%, a m agnitude that ap p ro ach es the M edicare-to-private 
sec to r paym ent gap. In addition , M&R assum e that 50% o f HMOs 
u se  discounts and  capitation, w h en  th e  share o f enro llees in such 
p lans (which is clearly a  sm aller figure) Is the  relevant variable.

M&R characterizes Section 2772(b)(3) o f  PARCA as requiring  
e q u iv a le n t  in -n e tw o rk  a n d  o u t-o f -n e tw o rk  r e im b u r s e m e n t  
ra te ,  suggesting that health  p lans can not app ly  different 
deductib les, coinsurance, and copays to enrollees w h o  use out-of­
netw ork  providers vs. enro llees using in-netw ork providers. That 
Interpretation is In distinct contrad iction  to the Section’s indication 
that “Nothing in this parag raph  shall b e  construed as protecting 
an  enro llee against balance billing by a health  professional or 
p rov ider that is no t a partic ipating health  professional or provider."
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M & R  characterizes Section 2773(c) of P A R C A  as the elimination 

o f  limits o n  certain benefits. T h e y  assert that the provision 

could be interpreted as requiring health plans to cover services 

of professionals that currently are excluded from coverage by 

s o m e  plans. T h e y  state that such a provision w o u l d  Increase 

p r e m i u m s  by 1 %  for plans with rich benefits, and by  1 0 %  for 

plans with significant barriers to accessing such providers. T h e  

endpoints of their estimate range of p r e m i u m  Increases d u e  to 

this provision are based o n  the assumption that all plans are rich 

(the lower bound) an d  all plans h ave significant barriers (the 

upper bound). Clearly, both assumptions are extreme a nd fall to 

reflect the fact that any estimate of the effects of this provision 

should reflect the actual distribution of plans measured against 

these characteristics.

T h e  a dverse selection Impact reported by  M & R  is a secondary 

effect of their estimated rate increases of the provisions analyzed. 

T h e  concern that the repon ..ought to address is the fact that 

Increases in p r e m i u m s  caused by  P A R C A  could result in healthier 

enrollees refusing coverage, w h i c h  in turn, could cause a further 

Increase in premiums. There is n o  d o c u m e n t e d  basis for the 4.5% 

figure used by M & R .

A  n u m b e r  of parties have seized o n  the M & R  estimates to argue 

that P A R C A  w o u l d  m e a n  a sizeable increase in the n u m b e r  of 

uninsured. T h e  underlying a r g u m e n t  is that every 1 %  Increase in 

health Insurance p r e m i u m s  results In 200,000 people losing their 

Insurance coverage. T h e  latter calculation Is based on, but not 

derived from, a C B O  analysis of a mental health provision In a 

1996 bill. C B O  has indicated that the 1 %  -to- 200,000 translation 

should not be used as a rule-of-thumb in gauging the effect of 

legislation o n  the n u m b e r  of uninsured in general a n d  Is inappro­

priate for analyzing P A R C A  in particular.
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Muse & Associates

P ro v is io n
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2771c
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Equal R e im bu re tM heh t~ foC !P ro v iil^ d ^ a52772b3
Nondiscrimination

Due P ro ce ss fo r H ealth  P r o f e ^ o n a l sm o v id S s I
In fo rm ation  R epo rting  & D is c lo s u re ^  
N on -P reem p tio n  o f  S ta te  law . Respeci 
G ro up  H ealth  P lans '■ •
A dverse Se lec tion  A gainst Rate I n c r e a s e ? ! ^

Muse &  Associates (M&A) was commissioned by the Patient Access 

to Responsible Care Alliance to evaluate the private sector health 

care premium impact of H.R. 1415/S. 644, the Patient Access to 

Responsible Care Act (PARCA). The report. The Health Premium 
Impact of H.R. 1415/S. 644. the Patient Access to Responsible Care 
Act (PARCA), (January 29, 1998), contains estimates of the Impacts 
of sections of the legislation. M & A  calculate the enactment of 

PARCA would result In a national premium Increase In the m a n ­

aged care health insurance market between 0.7% and 2.6%. Using 

the example of a S160 premium, PARCA would be expected to 

Increase the premium to between $161.12 and $164.16.

The M & A  study presents the estimated premium Increases for pro­

visions In PARCA likely to Impact health costs and the secondary 

Impact of adverse selection resulting from premium increases. The 

descriptions of the ten sections used by M & A  and the magnitude 

or range of their Impact on premiums are presented in Exhibit 2.

Exhibit 2
Patient Access to Responsible Care Act 
Muse & Associates

2771b

277 Id
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The M&A estim ates differ from the Milliman and  Robertson 
estimates, in part, because the M&R analysis w as based on draft 
language. T he M&A analysis w as developed using clarifying 
language for Section(s) 277Id. 2772b. 2773a, an d  2773c.

The M&A analysis concludes that PARCA has on ly  a minimal 
Impact on  utilization, and  is unlikely to im pact fees. C onsequently, 
few of the provisions are expected  to have substantial Im pacts on 
premium s. T he M&A study also briefly d iscusses w ho will likely 
bear the Increased prem ium  costs due to PARCA. Based on a 
review o f the em ployee benefits literature, the au thors conclude 
that the majority o f prem ium  Increases associated w ith PARCA 
w ould be borne by  the w orkers — in the form of reduced  wages, 
reduced fringe benefits, o r higher health plan cost-sharing — and 
that em ployer labor costs are unlikely to  increase significantly.

Because the majority o f provisions are Interpreted as having no 
effect on utilization or prices, the M&A analysis predicts a m uch 
sm aller im pact on  prem ium s. T he M&A im pact estim ates are 
driven by tw o key factors:

■ Interpretation of the legislation as providing for no Inducement 

to reduce medically necessary services, equal reimbursement for 

providers outside of network, and nondiscrimination against 

enrollees/health professionals: and

■ Most provisions relating to options and services already w idely 
available or accessible to  enrollees. M&A assum e that PARCA 
m andates no  n ew  benefits.

For those provisions estim ated to  have an  increase on  prem ium s, 
there is little description o f  the m ethods used to p roduce the esti­
m ates or d iscussion of the rationale for the assum ptions used in 
those calculations. Much like the criticism of the M&R analysis 
o f PARCA. it is im possible to assess the sensitivity o f th e  M&A 
estimates to changes In the assum ptions.

The key factor determ ining  the M&A Impact estim ates, and 
consequently  explain ing a large share o f the d ifference betw een 
their estim ates and  those p resen ted  by M&R. Is the Interpretation 
of three sections o f  the PARCA legislation. The three sections 
(provisions) — n o  In d u c e m e n t  to  re d u c e  m e d ic a lly  n e c e s s a ry  
se rv ic es , e q u a l  r e im b u r s e m e n t  fo r  p ro v id e r s  o u ts id e  o f
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n e tw o rk ,  a n d  n o n d is c r im in a t io n  a g a in s t  e n r o l le e s /h e a l th  
p ro f e s s io n a ls  — in the M&R analysis account for m ost of the 
estim ated 23% Increase in prem ium s. M&A assert that the M&R 
interpretation o f these provisions as elim inating risk sharing, 
c a p ta tio n , and provider discounts is unw arranted  and  assum e 
that m anaged  care organizations will continue to receive discounts. 
C onsequently , the legislation Is ex p ected  to  have little or no 
effect o n  hea lth  care prices. M&A estim ate those th ree  provisions 
have a minimal (<0.05%) effect on  premium s.

A seco n d  factor, In the  form  o f e ith er "alm ost all" o r  "most" 
m anaged  care plans already provide the m andated services or 
p lan options to enrollees. o r restriction are not "...a w idespread  
practice," is used  to explain w hy th e  p ro v is io n  o f  e m e rg e n c y  
ro o m  a n d  u rg e n t  c a re  s e rv ic e s  w ith  lim its  o n  p r i o r  a u th o ­
r iz a t io n ,  a c c e s s  to  m e d ic a lly  n e c e s s a ry  s p e c ia l iz e d  t re a tm e n t,  
and  several o th er sections are found to have “m inim al prem ium  
increase effect." T here are generally no docum ented  m easures 
o f the p roportion  o f plans, accom panied with the num ber o f 
enro llees in those plans, w hich w ould com ply with the provisions 
In PARCA.

T he a d v e rs e  s e le c t io n  im pact reported  by M&A (0.1% - 0.5%) is 
derived from the M&R estim ate. This im pact cap tures the effect 
o f Increased prem ium s caused  by PARCA resulting in healthier 
enro llees refusing coverage, w hich  in turn could cause  a further 
increase in prem ium s. The estim ated range. 0.1% to 0.5%, for the 
Impact o f  adverse selection o n  prem ium s is derived as a p ro p o r­
tion o f the total im pact based on  the m idpoint estim ate o f M&R. 
4.5%/23%. T here is no  docum ented  basis for the 4.5% Impact 
assum ed by M&R.

M&A rely on the M&R estim ate for the effect o n  prem ium s o f the  
p o ln t-o f-s e rv lc e  op tion  provision (0.3%) and  argue that M&R’s 
use o f actual claims data are a valid data source for estim ating 
the  Im pact on  prem ium s o f this section o f the legislation.

T he M&A estim ated Im pacts o f the In fo rm a tio n  r e p o r t in g  a n d  
d is c lo s u re  p ro v is io n s  (0.3% - 1.3%) are taken  from  the Lewin 
G roup study  "Consum er Bill o f Rights and  R esponsibilities Costs 
and Benefits: Inform ation D isclosure and External Appeals," 
P residential Advisory Com m ission on  C onsum er Protection and 
Quality in Health Care Industry, Final Report. N ovem ber 1997.
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The estim ated costs o f inform ation disclosure ranges betw een 
$0.59 and S2.17 per insured p e rso n  p e r m o n th . B ased  o n  a $170 
p e r m o n th  m anaged  care prem ium , M&A estim ate that Informa­
tion reporting  and disclosure provisions w ould  Increase the prem i­
um  b etw een  0.3% and 1.3% ($0.59/$ 170 or 0.3%, and $2.17/$ 170 
or 1.3%). (In o ther parts o f report, M&A uses a  $160 prem ium .)
In the Lewin G roup study, the low -end estim ate represents a three 
to five y ea r phase-in period, w hich assum es that the cost o f Infor­
m ation acquisition and distribution will fall substantially  over time.

Finally. M&A estim ate the Im pact on prem ium s o f  th e  n o n -  
p r e e m p t io n  o f  s ta te  law  re s p e c t in g  l ia b ili ty  o f  g ro u p  h e a lth  
p la n s  section o f PARCA (0.0% - 0.2%). The au thors of the study 
derive the impact estim ate using a 1992 C ongressional Budget 
Office estim ate of 1998 national medical injury and  litigation costs 
($36 billion); an unspecified estim ated ratio o f the m anaged care 
sector o f  the health Insurance market; and  an  assum ed  four per­
cent increase in medical Injury prem ium s.
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Lewin Group

T h e  L e w l n  G r o u p  report Consumer Bill uf Rights and 
Responsibilities Costs and Benefits: Information Disclosure and 
External Appeals, Final Report ( N o v e m b e r  18, 1997) w a s  c o m m i s ­

sioned b y  the Presidential Advisory C o m m i s s i o n  o n  C o n s u m e r  

Protection a n d  Quality in the Health Care Industry. T h e  report 

contains estimates of the Impact of the information disclosure a n d  

external appeals provisions of the p r o p o s e d  C o n s u m e r  Bill of 

Rights a n d  Responsibilities. T h e s e  are t w o  of the s e v e n  areas of 

c o n s u m e r  rights under consideration b y  the C o m m i s s i o n .  T h e  

analysis w a s  limited to administrative costs a n d  did not e x a m i n e  

the effects of information a n d  external appeals o n  utilization. T h e  

L e w i n  study also describes the nature of possible benefits of those 

provisions, but does not quantify the dollar value of the benefits.

T h e  per-person, per-m o n t h  cost of Information disclosure is 

estimated to range b e t w e e n  $0.80 a n d  $2.17 for o n e  year, a n d  

b e t w e e n  $0.59 a n d  $1.10 for a three to five year phase-ln period. 

B a s e d  o n  a S170 per m o n t h  m a n a g e d  care p r e m i u m ,  the Informa­

tion reporting a n d  disclosure provisions w o u l d  increase p r e m i u m s  

b e t w e e n  0 . 3 %  a n d  1.3%. T h e  cost estimates for external appeals 

(excluding states with m a n d a t e d  external appeals systems) ranged 

fr o m  $0,003 to $0.07 per person per mo n t h .  B a s e d  o n  the $170 

per m o n t h  m a n a g e d  care p r e m i u m ,  the effect of the external 

appeals provisions o n  p r e m i u m s  w o u l d  b e  less than 0.05%.

T h e  Information disclosure provisions of the C o n s u m e r  Bill of 

Rights Responsibilities (C B R R )  r e c o m m e n d  that c o n s u m e r s  h a v e  

access to a broad range of information o n  the characteristics, 

policies, procedures, experience, a n d  p e r f o r m a n c e  of physicians, 

facilities, a n d  plans. This information should include:

■ Health plans: C o v e r e d  benefits, cost-sharing, a n d  procedures 

for resolving complaints: licensure, certification, a n d  accredita­

tion status: c o m p a r a b l e  m e a s u r e s  of quality a n d  c o n s u m e r  

satisfaction: provider n e t w o r k  composition: the procedures that 

g o v e r n  access to specialists a n d  e m e r g e n c y  services; a n d  care 

m a n a g e m e n t  information.



■ Health professionals: Education and board certification and 

recertification: years of practice: experience performing certain 

procedures: and comparable measures of quality and consumer 

satisfaction.

■ Health care facilities: Experience in performing certain proce­

dures and services: accreditation status: comparable measures of 

quality and worker and consumer satisfaction: procedures for 

resolving complaints; and community benefits provided.

The provisions related to appeals recommend that consumers have 

the right to a fair and efficient process for resolving differences 

with their health plan, health care providers, and Institutions that 

serve them: and that consumers have access to a rigorous system 

of internal review and an Independent system of external review 

of plan decisions. The C B R R  posits that an external appeals 

systems should:

■ Be available only after consumers have exhausted all Internal 

processes (except in cases of urgently needed care).

■ Apply to any decision by a health plan to deny, reduce, or 

terminate coverage or deny payment for services based on a 

determination that the treatment is either experimental or Investi­

gational In nature: apply wh e n  such a decision is based on a 

determination that such services are not medically necessary and 

the amount exceeds a significant threshold or the patient’s life or 

health is Jeopardized.

■ Be conducted by health care professionals w h o  are appropriately 

credentlaled with respect to the treatment Involved and subject 

to conflict-of-interest prohibitions. Reviews should be conducted 

by Individuals w h o  were not involved in the initial decision.

■ Follow a standard of review that promotes evidence-based 

decisionmaking and relies on objective evidence.

■  Resolve all appeals in a timely manner with expedited considera­

tion for decisions involving emergency or urgent care consistent 

with time frames consistent with those required by Medicare

(le. 72 hours).

The Lewln report noted that no definitive studies have been con­

ducted In these areas because Information disclosure and external
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appeals processes are Just n o w  being developed. Consequently, 

the authors relied o n  a literature review for context and a series 

of Interviews to provide cost information as it relates to current 

a n d  on-going information a n d  appeals efforts.

Actual cost data from a variety of projects are used to estimate 

the costs of several aspects of information disclosure a nd external 

appeals. While the estimates are derived fro m  cost figures of 

ongoing activities, the end-points of the range of these "estimates' 

are still ba ed o n  sample sizes of one. T h e  report does, however, 

provide detailed Information o n  the sources of data, the specific 

calculations, assumptions, a nd other elements w h i c h  w o u l d  allow 

for testing the sensitivity of the estimates.

T h e  cost estimates for the i n f o r m a t i o n  disclosure provisions 

constructed by Lewin are intended to be incremental; they m e a ­

sure costs of efforts b e y o n d  the current state a n d  private activities. 

See Exhibit 3. T h e  low-end estimate assumes a three to five year 

phase-ln implementation period a n d  that as information b e c o m e s  

m o r e  widely available a nd information technology advances, the 

cost of information will fall substantially.

Exhibit 3
L e w i n  G r o u p  I n f o r m a t i o n  Disclosure Cos t  p e r  I n s u r e d  

P e r s o n  p e r  M o n t h

Low  E stim ate

Mid-Point Estimate

High Estimate

Estimates are also presented o n  a category b y  category basis for 

physicians, hospitals, a nd plans separately. T h e  categories include 

characteristics, experience, customer satisfaction, a nd quality. See 

Exhibit 4.
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Exhibit 4
Lewin Group Midpoint Estimates for Information Disclosure 

3-5 Year Phase-in

Sub-total? Jal U.UMt,

T h e  Incremental cost of providing the Information required b y  

C B R R  is estimated to be relatively small. B e h i n d  these calculations, 

h owever, several assumptions are questionable:

*  the average survey cost per enrollee fot plan c u s t o m e r  (patient) 

satisfaction information, b e t w e e n  $0,045 a n d  SO. 14 —  w h i c h  Is 

less than a first-class stamp, a n d

■ the costs to physicians to collect quality data b a s e d  o n  medical 

records, S I 60 per physicians per year provisions.

Consequently, the L e w i n  estimates m a y  b e  l o w - e n d  estimates of 

the costs of implementing C B R R  information disclosure.

T h e  estimated costs of external appeals presented range b e t w e e n  

S0.003 to S0.07 per person p er m o n t h .  T h e  range o f  estimates .vas 

driven b y  assumptions concerning appeals rates per 1000 persons 

a n d  h o w  external appeals are processed. In Florida, the appeals 

rate is 0.000093 per enrollee. W h e r e a s  for the M e d i c a r e  p o p u l a­

tion, the rate Is 0.001 per enrollee. T h e  actual costs of appeal also 

vary considerably across states. In Florida, the state panel has a n  

average cost of S867 per appeal. T h e  cost a m o n g  appeals in 

Texas. R h o d e  Island, a n d  N e w  Jersey, w h i c h  use I n d e p e n d e n t  

review contractors, ranges fro m  S288 to S 600 per appeal, L e w i n  

uses a n  "average" cost fro m  those states of $ 4 5 0  per appeal, the 

$ 8 6 7  per appeal fro m  Florida, a n d  the appeals rates f r o m  Florida 

a n d  Medicare to construct their range of estimates. If these figures 

are not representative of national ranges of costs a n d  appeal rate, 

h o w e v e r ,  external appeal costs could b e  outside of the range pre­

sented b y  Lewln.
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Price Waterhouse

Price W aterhouse (PW) was con.m issioned by the H enry J. Kaiser 
Fam ily F oundation  to assess the Im pact o f m anaged  care reform  
legislation on HMOs and their enrollees. T he report. The Im p a c t  of 

M a n a g e d  Care Legislation: A n  Analysis o f  Five Legislative Proposals 

i n  California, analyzes Insurer liability, use o f drug  form ularies, 
m ental health  parity, direct access to obstetric and gynecologic 
services, and  lengths o f stay for m astectom y patients. T he im pact 
estim ates o f the first . j  last tw o legislative areas are review ed in 
this report.

PW exam ines the specifics o f the legislative bills In California, the 
likely im pact o f the legislation on  HMOs by organizational type, 
and  the corresponding  effects for consum ers. T he estim ated 
im pacts are b roken  out by type o f HMO plan. i.e.. staff m odel, 
g ro u p  m odel, netw ork model, and Independen t practice/physician  
association  (IPA) m odel. O ther forms o f m anaged care plans — 
p referred  provider organizations (PPOs) and point-of-service plans 
(POSs)— are excluded from the analysis.

T he au thors o f the PW study present a relatively detailed  descrip ­
tion o f the m ethodology utilized to derive the im pact estim ates. In 
p laces, the m ethodology relies upon  unsubstantiated  assum ptions 
and  national (rather than California-specific) utilization and  sp e n d ­
ing data. The data used are taken from aggregated categories of 
services, rather than  the specific services targeted in the legislation. 
O f particular concern  is the failure to accoun t for differences 
b e tw een  the structure of the national health  care delivery and 
financing system  and  the structure o f that system  in California. 
N ational data will be partially driven by the na tionw ide mix o f 
p lans —  Indemnity, staff m odel HMO, g roup  m odel HMO. net­
w ork  m odel HMO. independen t practice/physician  association 
(IPA) m odel, preferred provider organizations (PPOs) and  polni-of- 
servlce plans (POSs) — and hence, m ay not be app ro p ria te  for 
constructing  state-level estimates. Finally, the au thors o f the PW 
study  base their expectations regarding service utilization differen­
tials across plans on relative “Incentives" across plans. But the 
specific incentives and paym ent m echanism s are unspecified.
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E x p a n d e d  l ia b ility  Is expected  to have a m inim al im pact on p re ­
miums. Theoretically, the non-preem ption  o f state  law  regarding 
liability o f g roup  health  plans m andate should  no t change the 
am ount o f  liability or risk In the system. The b u rd en  o f risk, how ­
ever. w ould  be redistributed from providers to p lans. As risk Is 
shifted to  plans, and  aw ay from providers, the part o f  the health 
insurance prem ium  paid to providers and  o thers to com pensate  
them  to bear risk (the 'r isk  p rem iu m ' in econom ic term s) w ould 
also be shifted  to plans to cover their cost o f  increased  liability. 
Overall, the change In the prem ium  w ould be m inim al. Price 
W aterhouse estim ates the Im pact on IPA m odel HMO prem ium s 
to be b e tw een  0.1% to 0.4%.

The effect o f California legislation, AB 1354. p roviding w om en 
d ire c t  a c c e s s  to  o b s te t r ic ia n s  a n d  g y n e c o lo g is t  s e rv ic e s , on 
prem ium s is expected  to b e  minimal. This is partially d u e  to the 
fact that in 1994 California enacted  legislation enab ling  w om en to 
choose an  obstetrician and gynecologist (OB/GYN) as their prim a­
ry care physician. The legislation. AB 1354. ex p an d s u p o n  the 
1994 legislation by requiring health  plans to p rovide w om en with 
direct access to obstetrical and  gynecological services. PW estim ate 
that d irect access w ould Increase prem ium s and  out-of-pocket 
costs 0.35% for (staff m odel) HMO. IPA m odel, and  g ro u p  m odel 
HMO enrollees.

The PW estim ate of the cost o f those provisions is problem atic 
because the data on  spending, utilization, an d  physician  fees used 
In develop ing  the estim ates are national m easures, no t California 
specific. Since w om en  in California could already  choose a special­
ist In OB/GYN as their prim ary care physician, som e m easure o f 
the ex ten t to w hich w om en nationw ide have that cho ice and  how  
it im pacts the num ber of visits p e r year shou ld  b e  accounted  for in 
constructing the estim ates. This effect m ay have caused  PW to 
overstate the costs o f AB 1354. In addition, a  tre a su re  o f  the rela­
tive cost o f  OB/GYN versus FP/GP services com es from  AMA data 
on the average fee for an  office visit of an  estab lished  patient. In 
addition to being  a national average, the data refer to a series o f 
CPT codes w hich have a fairly w ide variation in the level o f  com ­
plexity. C onsequently , differences In fees across specialties are at 
least partially determ ined  by differences In the m ix o f services 
prov .ded  by those specialties.

The enactm ent o f a 4 8 -h o u r  m in im u m  s ta y  f o r  m a s te c to m ie s  Is
estim ated to result in a 0.01% Increase in prem ium s, for both IPA
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m o d e l  a nd g r oup m o d e l  H M O s .  That estimate Is based o n  national 

data a n d  assumptions w h i c h  are not substantiated. For example, 

while n o  source is given, the average per day cost for hospital 

stays ($1,025) appears to be a national average, over all inpatient 

procedures. National measures of the relative utilization rates 

across plan types are d r a w n  from M E D S T A T  data. Yet plan type o n  

the M E D S T A T  files are often missing or recoded to "other."

Finally, there Is n o  stated basis for the assumption that b e tween 

2 5 %  a n d  3 0 %  of short-stay patients (those w h o  w o u l d  have previ­

ously stayed less than 48 hours) w o u l d  elect to stay the full 48 

hours. Nonetheless, e ven if that share of patients w e r e  to double, 

the low-end estimate of the p r e m i u m  impact of mandating mini­

m u m  L O S  for mastectomies w o u l d  still be less than a 0.05%.
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Barents Group (1997)

Barents Group, LLC has published t w o  reports that discuss cost 

implications of m a n a g e d  care reform legislation. The Effects o f  
Legislation Affecting M anaged  C are on  H ea lth  P la n  Costs (May 5, 
1997), w a s  prepared for the American Association of Health Plans. 

T h e  report Identifies seven types of legislation or legislative ele­

ments that w o u l d  alter the w a y  m a n a g e d  care firms d o  business. 

T h e  analysis is general in nature rather than being carried out 

with respect to a specific legislative proposal.

T h e  legislative provisions analyzed in the report a n d  their 

estimated reduction o n  savings from m a n a g e d  care relative to 

fee-for-service are as follows:

n M a n d a t e d  Point-of-Service O p t i o n  ( M P O S ) .  characterized as 

requiring either that health care plans that offer a closed-/dnel 

option also offer a point-of-service (POS) option or that e m p l o y­

ers that offer employees a closed-panel health plan also offer a 

P O S  option. Barents estimates that this type of act could reduce 

p r e m i u m  savings by  4 to 11 percentage points for those e m p l o y­

ers w h o  d o  not currently offer a point-of-service option.

b Direct Access a n d  F r e e d o m  of  Choice, characterized as giving 
plan m e m b e r s  the opportunity to obtain services wjthout referral 

from their primary care provider. Direct access is used to refer to 

legislative provisions that cover treatment within the plan's 

provider network while freedom of choice is used to refer to 

provisions that w o u l d  allow plan enrollees to seek treatment 

outside of plans’ provider networks. Barents estimates that direct 

access provisions w o u l d  reduce cost savings to gr oup an d  staff 

m o d e l  H M O s  by 9 percentage points a n d  that f r e e d o m  of 

choice provisions w o u l d  reduce savings for H M O s  b y  16 per­

centage points and by 9 percentage points for IPAs.

B Es t a b l i s h m e n t  a n d  M a i n t e n a n c e  o f  H e a l t h  C a r e  Provider 
N e t w o r k s ,  often characterized as d u e  process provisions, w o u l d  

require appeal m e c h a n i s m s  for denied medical treatment a nd 

w o u l d  regulate the nature of contracts b e t w e e n  plans and 

providers b y  requiring, for example, written processes for term!-



nation of a provider’s contract. Barents suggests that H M O  

savings w o u l d  be reduced by  8 percentage points; P P O / P O S  

savings b y  5 percentage points.

■ Prohibition of Physician Incentive P a y m e n t s ,  eliminating the 

use of financial incentives such as bonuses a nd withholds by 

m a n a g e d  care plans. Is estimated to reduce H M O  savings b y  3 to 

5 percentage points.

a  Restrictions o n  Utilization R e v i e w  (UR), Imposing restrictions 

o n  h o w  m a n a g e d  care organizations design a n d  Implement 

utilization review, such as requiring that only a health care 

professional of the s a m e  specialty as the practitioner a n d  w h o  

resides in the s a m e  state could refuse to certify p a y m e n t  for a 

service. Barents estimates that such restrictions w o u l d  reduce 

H M O  savings by 3 to 5 percentage points.

■ C a r e  Delivered in E m e r g e n c y  R o o m s ,  characterized as 

requiring that plans cover a n d  reimburse expenses for a ny 

e m e r g e n c y  r o o m  or urgent care obtained, without prior 

authorization a n d  without limits o n  the provision of these 

services. Barents estimates that costs in m a n a g e d  care plans 

w o u l d  rise by 1 - 3%, excluding post-stabilization care.

■ E x p a n d e d  Health Plan Liability legislation w o u l d  m a k e  

m a n a g e d  care plans liable for failure to provide a covered 

service a n d  for the actions of providers a nd other agents of the 

plan. Barents estimates a 4 - 5 %  increase in costs for IPA an d  

P P O / P O S  plans. ,

T h e  estimates in the Barents G r o u p  (1997) report are driven by 

assumptions as to the savings in m a n a g e d  care plans that accrue 

through utilization review, utilization m a n a g e m e n t  and price dis­

counting. Barents assumes that these tools enable staff a n d  g roup 

m o d e l  H M O s ,  IPAs, a nd P O S / P P O  plans to reduce costs b y  30, 23, 

a n d  14%. respectively, relative to traditional indemnity.

Understanding the composition of each of these three m a n a g e d  

care savings assumptions provides a critical perspective o n  the 

Barents estimates. Exhibit 5 contains the m a n a g e d  care health plan 

savings relative to fee-for-servlce plans used In the Barents (1997) 

study.

E c o n o m ic  Im p acts o l
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Exhibit 5

B a r e n t s  (1997) P e r c e n t  Savings Relative to 

Traditional I n d e m n i t y

The fourth colum n o f num bers (Ail HMOs) reflects the current mix 
o f HMOs In the m arket and  Is calculated as the m arket share 
w eighted average o f the IPA (70%) and G roup/S taff m odel HMO 
(30%) figures. All o f the p lan  types con sid ered  In the  B arents 
rep o rt. Including m anaged fee for service, achieve a 4% savings 
relative to traditional Indemnity. Traditional indem nity, o f course, 
is a bit o f a siraw m an in the Barents analysis since currently  such  
coverage is the rare excePuon, not the rule.

T he figures used for utilization m anagem ent savings are high 
relative to careful review  of the literature. Barents no tes that the 
February 1995 CBO report generally credited forms o f m anaged 
care o th er than g roup  and  staff m odel HMOs w ith  very low  utiliza­
tion effects. The Barents report cites two w orks (w hich had been  
rev iew ed as part o f  the CBO analysis) and suggests that those 
w orks provide a sense o f the true effects of utilization m anage­
m ent in such plans. It ignores the broader range o f studies 
rev iew ed by CBO and  rejects the conclusion by CBO that IPAs 
red u ce  utilization by less than  one percent.

T he B arents report also suggests that IPA efficiency has im proved 
over time. It attem pts to sup p o rt the notion by appealing  to a 
March 1997 CBO study, Predicting H ow  C hanges in M edicare's 
Paym ent Rates Would Affect Risk-Sector Enrollm ent and  Costs, 
w hich  found greater IPA utilization im pacts for the M edicare p o p u ­
lation than  past CBO analyses. However, as that CBO report noted. 
Im proved IPA efficiency is only one  explanation for the ex p en d i­
ture differentials in that report. A nother explanation  offered by the 
CBO is increased favorable selection and statistical m odels that 
Inadequately  identify the selection.

In the CBO's March 1994 report, it was no ted  that PPOs have a 
m ixed score card on  utilization reduction because o f generally



low cost sharing. CBO estim ated that PPOs achieve a 2% savings 
relative to unm anaged fee for service arrangem ents. Finally, 
although the Barents report based its utilization sav ings figure for 
g roup and staff m odel HMOs on the 1995 CBO rep o rt estim ate, 
the latter likely overstates the true effect due  to an  econom etric  
error in the treatm ent o f self-selection in the CBO analysis. 
Sensitivity tests reported  by CBO suggest that the utilization 
savings attributable to all HMOs is probably on the  o rd e r o f  the 
3.9% found in their March 1994 analysis. The latter analysis also 
contains errors, but they partially offset one ano ther.

The savings estim ates used for price d iscounts accru ing  to HMOs 
have no scientific basis. The Barents report indicates that there is 
no available evidence o f the extent of discounting realized by 
staff/group m odel HMOs. and that it arbitrarily uses h a lf the IPA 
savings figure. The 15% figure for IPAs Is derived from  an  analysis 
by Lewin-VHI that was based exclusively on data  (for a sm all 
num ber o f markets) provided by Aetna. It's unlikely that typical 
IPAs can extract provider discounts as large as a m ajor Insurer 
such as Aetna. In any event, the data used in the analysis w ere 
actuarial projections, not actual claims o r prem ium  data. T he 13% 
figure for the all HMO category Is the w eighted av e rag e  o f  the 
o ther two figures.

Finally, it should  be noted  that the design o f  the B arents analysis 
prohibits its usefulness in exam ining particular p ieces  o f  legisla­
tion. That is because m any of the effects analyzed  w o u ld  be 
overlapping and aggregating the Individual estim ates w ou ld  
constitute double counting.
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Baren ts G roup  (1998)

T h e  s e c o n d  r e p o r t  b y  th e  B a r e n ts  G ro u p ,  Impacts of Four 
Legislative Provisions On Managed Care Consumers: 1999 - 2003 
(A p ril 22 . 1998 ), w a s  a l s o  p r e p a r e d  f o r  th e  A m e r ic a n  A s s o c ia t io n  
o f  H e a l th  P la n s . T h e  r e p o r t  e s t im a te s  th e  p o t e n t i a l  c o s t s  o f  f o u r  
ty p e s  o f  le g is la t io n  th a t  a r e  e i th e r  u n d e r  c o n s id e r a t i o n  o r  h a v e  
b e e n  a d o p t e d  in to  l a w  a t  s o m e  le v e l . E s t im a te d  c h a n g e s  In  h e a l t h  
i n s u r a n c e  c o s t s  a r e  c a l c u la t e d  in  te rm s  o f  p e r c e n t  in c r e a s e s  in  p la n  
p r e m iu m s  a n d  a r e  u s e d  to  p r o je c t  c h a n g e s  in  s p e n d i n g  o n  c o v e r ­
a g e  fo r  t h e  1999 to  2003  p e r io d .  B a s e l in e  e s t im a te s  o f  s p e n d i n g  
o n  m a n a g e d  c a r e  p r e m iu m s  b y  e m p lo y e r s ,  h o u s e h o ld s ,  a n d  
g o v e r n m e n t s  f ro m  1999 th r o u g h  2003 w e re  d e v e l o p e d  in  a  s e p a ­
r a te  B a r e n t s  G r o u p  r e p o r t .

T h e  f o u r  t y p e s  o f  p r o v i s io n s  e x a m in e d  In th e  B a r e n ts  G r o u p  
(1998) s t u d y  a n d  th e i r  e s t im a te d  im p a c ts  a r e  a s  fo l lo w s :

■ Increasing e x p o s u r e  o f  health plans to malpractice liability 

- H .R . 1415 p r o p o s e d  b y  R e p r e s e n ta t iv e  N o rw o o d  (R -GA ) a n d  
H .R . 3 6 05  p r o p o s e d  b y  R e p r e s e n ta t iv e  D ln g e l l  (D -M I) a r e  i d e n t i ­
f ie d  a s  e x a m p l e s  o f  le g is la t io n  th a t  w o u ld  e l im in a t e  E m p lo y e e  
R e t i r e m e n t  I n c o m e  S e c u r i ty  A c t (ERISA) p r e e m p t i o n  o f  s t a t e  law  
c a u s e s  o f  a c t io n  a g a in s t  h e a l th  p l a n s  s p o n s o r e d  b y  p r iv a t e  
e m p lo y e r s .  B a r e n t s  e s t im a te s  th a t  th is  ty p e  o f  le g i s la t io n  w o u ld  
I n c r e a s e  m a n a g e d  c a r e  p l a n s ' c o s t s  b y  b e tw e e n  2 .7%  a n d  8 .6% .

n  D e e m i n g  utilization r e v i e w  to b e  part o f  the practice of  

m e d i c i n e  - B a r e n t s  c i te s  N e w  M ex ic o  S e n a te  B ill (SB 862 ; 
e n a c t e d  in  1994) a s  a n  e x a m p le  o f  th is  ty p e  o f  l e g is la t io n . T h is  
p r o v i s i o n  is e s t im a te d  to  in c r e a s e  m a n a g e d  c a r e  p l a n s ' c o s t s  b y  
b e tw e e n  2 .2%  a n d  6 .9% .

■ Prohibiting health p l ans f r o m  playing a n y  role In m a k i n g  

m e d i c a l  necessity d e t e r m i n a t i o n s  w h e n  m a k i n g  c o v e r a g e  

decisions - T h e  m e d ic a l  n e c e s s i ty  law  c o n t a i n e d  in  t h e  p r o ­
p o s e d  F e d e r a l  H e a l th  I n s u r a n c e  B ill o f  R ig h ts  A c t o f  1997 (S.
3 7 3 ) , s p o n s o r e d  b y  S e n a to r  K e n n e d y  (D -M A ) w a s  a n a ly z e d  b y  
B a r e n ts .  R e s tr ic t in g  p la n s  f rom  m a k in g  m e d ic a l  n e c e s s i ty  d e t e r ­
m in a t io n s  fo r  p u r p o s e  o f  c o v e r a g e  d e c i s io n s  is e s t im a te d  to  
I n c r e a s e  m a n a g e d  c a r e  p l a n s ' c o s t s  b y  b e tw e e n  4 .1%  a n d  6 .1% .
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B  R e q u i r i n g  plans to a l l o w  a n y  willing p r o v i d e r  ( A W P )  in 

their n e t w o r k  if the p r o v i d e r  m e e t s  certain qualifications 

a n d  is willing to abide b y  p l a n  r e q u i r e m e n t s  -  B a re n ts  
e x a m in e s  th e  AW P p r o v i s io n s  o f  T e n n e s s e e 's  'P a t i e n t  A d v o c a c y  
A c t o f  1997" (SB 1767 ). T h e  a d o p t i o n  o f  a n y  w i l l in g  p r o v id e r  
la w s  Is e s t im a te d  to  I n c r e a s e  m a n a g e d  c a r e  c o s t s  b y  b e tw e e n  
6 .6%  a n d  8 .6% .

T h e  m a n a g e d  c a r e  s a v in g s  a s s u m p t i o n s  e m p lo y e d  in  t h e  B a r e n ts  
(1998) a n a ly s i s  a r e  p r e s e n t e d  in  E x h ib i t  6. T h o s e  a s s u m p t io n s ,  
w h ic h  a r e  c e n t r a l  to  th e  B a r e n t s  a n a ly s is ,  a r e  b a s e d  o n  th e  m a n ­
a g e d  c a i e  s a v in g s  e s t im a te s  u s e d  In th e  B a r e n t s  (1997 ) a n a ly s is  
a n d  a n  a s s u m e d  4 p e r c e n t a g e  p o in t  I n c r e a s e  In  s a v in g s  a t t r ib u ta b le  
to  IPAs. O u r  d i s c u s s io n  o f  t h e  B a r e n t s  (1997 ) s a v in g s  e s t im a te s  
In d ic a te s  th a t  t h e r e  is s u b s t a n t i a l  u p w a r d  b ia s  in  t h o s e  n u m b e r s  
a n d  a  r e p o r t  f r o m  th e  M e d ic a r e  P a y m e n t  A d v is o ry  C o m m is s io n  
(G r e e n e  1998) In d ic a te s  th a t  n e w  IPA c o s t  s a v in g s  m a y  b e  a t t r ib u t ­
a b le  to  in c r e a s e s  In  f a v o r a b le  s e l e c t io n  e x p e r i e n c e d  b y  M e d ic a r e  
H M O s . T h a t  r e p o r t  f o u n d  th a t  d i s a b le d  a n d  c h r o n ic a l ly  ill M e d ic a r e  
b e n e f i c i a r i e s  h a v e  lo w e r  r a te s  o f  e n r o l lm e n t  in  M e d ic a r e  m a n a g e d  
c a r e  t h a n  o t h e r  g r o u p s  o f  b e n e f ic ia r ie s .

Exhibit 6 

B a r ents (1998)

Pe r cent Savings Relative to Traditional I n d e m n i t y

Utilization Revie'

Utilization Mp;mL‘̂ T>

Price D iscoun ts

As w i th  t h e  in i t ia l B a r e n t s  a n a ly s i s ,  m a n y  o f  t h e  e f f e c ts  a n a ly z e d  in  
th e  1998 B a r e n t s  s tu d y  o v e r la p .  I n  o t h e r  in s t a n c e s ,  t h e  r e p o r t  
a g g r e g a te s  th e  c o s t  o f  m u tu a l ly  e x c lu s iv e  o u t c o m e s .  F o r  e x a m p le ,  
a d d in g  t h e  c o s t  Im p a c t  o f  a n  e x p a n s i o n  In  p l a n  l ia b i l i ty  a b s e n t  a n y  
c h a n g e  in  u t i l i z a t io n  r e v ie w  to  th e  c o s t  o f  a  c h a n g e  in  u t i l iz a t io n  
a s  a  r e s u l t  o f  p l a n  “d e f e n s iv e  m e d ic in e *  c o n s t i t u t e s  c l e a r  e x a g g e r a ­
t io n  o f  th e  t r u e  c o s t  im p a c ts  o f  e x p a n d e d  l ia b il i ty .

T h e  le g i s la t iv e  p r o p o s a l s  c i t e d  in  th e  B a r e n ts  (1998 ) s tu d y  r e m o v e  
th e  ER ISA  p r e e m p t i o n  p r o v i s i o n  b y  v a ry in g  d e g r e e s .  T h e  a n a ly s is  
p r e s u m e s ,  h o w e v e r ,  th a t  In  e x p a n d in g  m a n a g e d  c a r e  o r g a n iz a t io n s ' 
m a lp r a c t i c e  l ia b il i ty , th e  ERISA  p r e e m p t i o n  w o u ld  b e  e l im in a te d .
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O b v io u s ly ,  s o m e  r e f o rm  b il ls  (e .g .. H .R . 3605) h a v e  m o r e  l im i te d  
o r  t a r g e t e d  r e m o v a l  o f  ERISA p r e e m p t io n s .  A b r o a d e r  ERISA 
p r e e m p t i o n  o f  a c t io n s  a g a in s t  m a n a g e d  c a r e  o r g a n iz a t io n s  w o u ld  
g e n e r a t e  sm a l l  I n c r e a s e s  in  t h e  d i r e c t  c o s t  o f  l ia b i l i ty  I n s u r a n c e .

T h e  B a r e n t s  (1998) s tu d y  c la s s i f ie s  th e  e f f e c ts  o f  legislation that 
e x p a n d s  m a n a g e d  care organizations' e x p o s u r e  to m a l p r a c­

tice liability a s  d i r e c t  c o s ts  (m a lp r a c t ic e  I n s u r a n c e  p r e m iu m s ,  
c o n t r i b u t i o n s  to  lia b i l i ty  s e l f - in s u r a n c e  f u n d s , a n d  u n in s u r e d  lo s s e s  
f r o m  m a lp r a c t ic e  c la im s )  a n d  In d ir e c t c o s ts  ( d e f e n s iv e  m e d ic in e ) .  
D ir e c t  e f f e c ts  a r e  e s t im a te d  to  r a n g e  b e tw e e n  0 .9%  a n d  1.4% . 
I n d i r e c t  e f f e c ts  a r e  e s t im a te d  to  r a n g e  f ro m  1.8%  to  7 .2% . T h e s e  
f ig u r e s  c o m b in e  to  a  to ta l  c o s t  e s t im a te  o f  b e tw e e n  2 .7%  a n d  8 .6%  
o f  p r e m iu m s .

D ir e c t  e f f e c ts  a r e  b a s e d  o n  th e  c o s ts  o f  h e a l th  p l a n  l ia b i l i ty  
i n s u r a n c e ,  th e  n u m b e r  o f  p l a n s  th a t  w ill h a v e  to  o b t a i n  l ia b i l i ty  
I n s u r a n c e ,  a n d  th e  a v e r a g e  I n c r e a s e  in  p r e m iu m  c o s t s  b e c a u s e  o f  
th e  I n c r e a s e d  p r o b a b i l i ty  o f  b e in g  s u b je c t  to  m a lp r a c t i c e  s u i t s .  T h e  
s tu d y  u s e s  tw o  b a s e l in e  s c e n a r i o s  a n d  tw o  d i f f e r e n t  a s s u m p t i o n s  
a b o u t  t h e  n u m b e r  o f  m a n a g e d  c a re  p la n s  th a t  w o u ld  n e e d  to  p u r ­
c h a s e  m e d ic a l  lia b i l i ty  c o v e r a g e  If s u c h  le g is la t io n  w e r e  p a s s e d .
T h e  a n a ly s i s  a s s u m e s  th a t  t h e  n u m b e r  o f  c la im s  f i le d  w il l I n c r e a s e  
d u e  to  t h e  p r e s e n c e  o f  n e w  ( a n d  J e e p )  p o c k e t s ,  t h a t  t h e  n u m b e r  
o f  s u c c e s s f u l  m a lp r a c t i c e  s u i t s  w il l in c r e a s e ,  a n d  th a t  th e  a v e r a g e  
v a lu e  o f  a w a r d s  w ill in c r e a s e .

F o r t h e  l o w - e n d  e s t im a te ,  a l l p l a n s  a r e  a s s u m e d  to  h a v e  l ia b i l i ty  
I n s u r a n c e  a n d  th e  b a s e l in e  l ia b il i ty  c o s ts  a r e  a s s u m e d  to  b e  0 .5%  
o f  p la n  p r e m iu m s .  T h e  la t t e r  f ig u re  Is b a s e d  o n  a  sm a l l  s a m p l e  o f  
I n s u r e r s ' l ia b i l i ty  p r e m iu m  c o s t s .  T o ta l d i r e c t  e f f e c ts  f o r  th e  lo w -  
e n d  e s t im a te  a r e  d r iv e n  e n t i r e ly  b y  th e  a s s u m p t i o n  t h a t  p l a n  l ia b i l i ­
ty  c o s t s  e x p r e s s e d  a s  a  p e r c e n t a g e  o f  p l a n  p r e m iu m s  in c r e a s e  to  
th e  le v e l o f  h o s p i ta l  l ia b i l i ty  c o s t s  e x p r e s s e d  a s  a  p e r c e n t a g e  o f  
r e v e n u e s ,  a f t e r  t h e  e x p a n s i o n  in  p la n  l ia b il i ty . F o r  t h e  h ig h - e n d  
e s t im a te .  B a r e n ts  a s s u m e s  t h a t  34%  o f  p la n s  w il l n e e d  to  o b ta in  
l ia b i l i ty  c o v e r a g e  th a t  th e y  d o  n o t  a l r e a d y  h a v e  a n d  th a t  b a s e l i n e  
l ia b i l i ty  c o s t s  a r e  2 .0%  o f  p l a n  p r e m iu m s . T h e  b a s e l i n e  f ig u r e  o f  
2 .0%  w a s  c h o s e n  to  b e  g r e a t e r  th a n  t h e  le v e l o f  h o s p i t a l  l ia b i l i ty  
e x p e n s e s ,  y e t  b e lo w  th e  le v e l  o f  p h y s ic ia n  lia b i l i ty  e x p e n s e s .  T h e  
a n a ly s i s  t h e n  a s s u m e s  th a t  l ia b i l i ty  I n c r e a s e  to  a " w e ig h te d  a v e r a g e  
o f  p h y s i c i a n  a n d  h o s p i t a l  p r e m iu m  c o s ts ."  o r  2 .5% . T h e  r e s u l t i n g  
e s t im a t e d  r a n g e  o f  d i r e c t  c o s t  in c r e a s e s  is b e tw e e n  0 ,9%  a n d  1.4% .
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T h e  u s e  o f  h o s p i ta l  a n d  p h y s ic ia n  l ia b i l i ty  c o s t s  a s  b a s e l in e  fo r 
B a r e n t s ’s  h ig h - e n d  e s t im a te  s c e n a r io  a n d  th e  u s e  o f  s u c h  c o s ts ,  In 
b o t h  s c e n a r io s ,  in  g a u g in g  th e  I n c r e a s e  in  d i r e c t  l ia b i l i ty  c o s ts  
c le a r ly  I n t r o d u c e s  s ig n if ic a n t u p w a r d  b ia s  in to  t h e  a n a ly s is .  T h e  
o n ly  p l a n  s p e c if ic  I n f o rm a t io n  o n  l ia b i l i ty  c o s t s  a s  p e r c e n t  o f  p la n  
p r e m iu m s  p r e s e n te d  b y  B a r e n ts  w a s  0 .5% . Y e t th e  h ig h - e n d  e s t i ­
m a te  b a s e l in e ,  2 .0%  o f  p la n  p r e m iu m s ,  Is 4 t im e s  th a t  f ig u r e  a n d  
f a c to r s  In to  B a re n ts 's  e s t im a te  o f  a  0 .9%  a d d i t i o n  to  c o s ts  d u e  to  
p l a n s  o b ta in in g  c o v e r a g e  th a t  th e y  a r e  p r e s u m e d  to  c u r r e n t ly  b e  
w i th o u t .  T h e  o n ly  o th e r  f ig u r e  In  t h e  h ig h - e n d  s c e n a r i o  e s t im a te  o f  
d i r e c t  c o s ts ,  th e  0 .5%  I n c r e a s e  in  l ia b i l i ty  I n s u r a n c e  p r e m iu m s ,  Is 
d r iv e n  b y  B a re n ts  u s e  o f  h o s o l t a l  a n d  p h y s i c i a n  l ia b i l i ty  c o s ts . 
M a n a g e d  c a r e  o r g a n iz a t io n s ,  h o w e v e r ,  e n jo y  a n  o b v io u s  a d v a n ta g e  
r e la t iv e  to  p r o v id e r s  In  o b ta in in g  l ia b i l i ty  c o v e r a g e  - th e y  d e a l  w i th  
I n s u r e d  p o p u la t io n s  la rg e  e n o u g h  to  ta k e  fu ll a d v a n t a g e  o f  th e  law  
o f  la rg e  n u m b e r s .  In  o t h e r  w o r d s ,  a n d  a s  t h e  d a t a  p r e s e n t e d  b y  
B a r e n ts  s u g g e s t ,  m a n a g e d  c a r e  o r g a n i z a t i o n s  s h o u l d  b e  a b le  to  
I n s u r e  a g a in s t  m a lp ra c t ic e  lia b i l i ty  a t  s ig n i f i c a n t ly  r e d u c e d  ra te s  
r e la t iv e  to  p r o v id e r s .

T h e  B a r e n t s  r e p o r t  p r o p o s e s  th a t  m a n a g e d  c a r e  l ia b i l i ty  p r o v is io n s  
c r e a t e  in c e n t iv e s  fo r  p la n s  to  lo o s e n  u t i l i z a t io n  r e v ie w  r e s t r a in ts ,  
i .e . ,  to  p r a c t ic e  d e f e n s iv e  m e d ic in e .  C o n s id e r a b le  c a r e  n e e d s  to  b e  
t a k e n  in  a n a ly z in g  th is  p o te n t i a l  e f f e c t .  In  th e  B a r e n ts  a n a ly s is ,  a n y  
r e s u l t a n t  in c r e a s e  in  s e r v ic e s  d e l iv e r e d  s h o u l d  b e  m e a s u r e d  in  lie u  
o f . r a t h e r  th a n  in  a d d i t i o n  to , t h e  d i r e c t  e f f e c ts  o f  in c r e a s e d  e x p o ­
s u r e  to  m a lp ra c t ic e  lia b il i ty . T h e  B a r e n t s  a n a ly s i s  fa ils  to  a c c o u n t  
f o r  th e  r e d u c t io n  in  lia b i l i ty  e x p o s u r e  w h i c h  d e f e n s iv e  m e d ic in e  Is 
I n t e n d e d  to  o f fs e t . C o n s e q u e n t ly ,  a  f o rm  o f  d o u b l e  c o u n t i n g  e x is ts  
In  th e  B a r e n ts  c o s t e s t im a te s .

T h e  d o u b i e  c o u n t in g  a s id e ,  t h e  B a r e n ts  e s t im a t e  o f  th e  In d ir e c t 
e f f e c ts  Is o v e r s ta te d  b e c a u s e  o f  Its a s s u m p t i o n  t h a t  d e f e n s iv e  m e d i ­
c in e  c u r r e n t ly  c o m p r i s e s  9%  o f  f e e - f o r - s e r v ic e  s p e n d i n g  a n d ,  a t  
le a s t  in  t h e  c a s e  o f  its  h ig h - e n d  e s t im a te  s c e n a r i o ,  a n  u n r e a l i s t lc a l ly  
h ig h  a s s u m p t io n  a s  to  th e  p o te n t i a l  e x te n t  o f  d e f e n s iv e  m e d ic in e  
in  th e  U .S . a b s e n t  u t i l iz a t io n  m a n a g e m e n t  b y  p l a n s .  T h e  e s t im a te  
t h a t  9%  o f  fe e - fo r - s e rv ic e  s p e n d i n g  is d e f e n s iv e  m e d ic in e  Is d r a w n  
f ro m  a  s tu d y  o f  d e f e n s iv e  m e d ic in e  a s s o c i a t e d  w i t h  h o s p i ta l  
e x p e n d i t u r e s  in  t r e a t in g  s e r i o u s  h e a r t  d i s e a s e  a m o n g  e ld e r ly  
M e d ic a r e  b e n e f ic ia r ie s .  It Is u s e d  in  b o t h  t h e  h ig h - e n d  e s t im a te  
a n d  lo w - e n d  e s t im a te  s c e n a r io s .  U n d e r  th e  l o w - e n d  s c e n a r io ,  
B a r e n t s  a s s u m e s  th a t  c u r r e n t  U R /U M  a c t iv i t ie s  h a v e  e l im in a te d  20%
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