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(C) a serious dysfunction of any bodily organ or part;

(12) "medical necessity" means those health care services or products
that a prudent physician would provide to a patient for the purpose of preventing,
diagnosing, or treating an illness, injury, disease, or its symptoms in a manner that is

(A) consistent with generally accepted standards of medical

practice;

® clinically appropriate in terms of type, frequency, extent,

site, and duration; and

© not primarily for the convenience of the patient, physician

or other health care provider;

(13) ‘participating health care provider” means a health care provider
who has entered into an agreement with a managed care entity to provide services or
supplies to a patient covered by a group managed care plan;

(14) "primary care provider" means a health care provider who provides
general health care services and does not specialize in treating a single injury, illness,
or condition or who provides obstetrical, gynecological, or pediatric health care
services;

(15) "provider" means a health care provider;

(16) religious nonmedical provider" means a person who does not
provide medical care, but who provides only religious nonmedical treatment or nursing
care for an illness or injury;

(17) ‘rutilization review" means a system of reviewing the medical
necessity, appropriateness, o; quality of health care services and supplies provided
under a group managed care plan using specified guidelines, including preadmission
certification, the application of practice guidelines, continued stay review, discharge
planning, preauthorization of ambulatory procedures, and retrospective review;

(18) "working day" means a day of the week that is not a Saturday,
Sunday, or a holiday.

*Sec. 4. AS 21.36.125 isamended by adding a new paragraph to read:

(16) violate a provision contained in AS 21.07.

* Sec. 5. AS 21.42 isamended by adding new sections to read:

-17- CSHB 211(JUD)
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Sec 21.42.390. Required health insurance coverage provisions, (@ A
health care insurer may not include in a health care insurance plan or contract a
provision that restricts a covered person®s right to receive full information from the
person®s health care provider regarding the care or treatment options that the health
care provider believes are in the best interests of the person.

(®) A health care insurer may not deny, reduce, or terminate health care
payments or deny payment for a health care service because that service is not
medically necessary unless that decision i1s made by an employee or agent of the
insurer who is a licensed health care provider trained in that specialty or subspecialty
pertaining to that health care service involved and only after consultation with the
covered person®s treating health care provider.

(© An insurer may not deny coverage, cancel a health insurance policy or
subscriber contract, or otherwise take action against an insured person or a health care
provider because that person has asserted a right described in this section.

(d) A covered person may bring a civil action against a health care insurer to
enforce the person®s rights under this section.

(e In this section, "health care provider” means a person licensed in this state
or another state of the United States to provide healt!lcare services.

Sec 21.42.392. Requirements relating to dental care coverage provisions,
(@ A health care insurer who provides coverage for dental care may not include in
the health care insurance plan or contract a provision that

(1) prohibits a covered person from obtaining dental care services from
a dentist of the person®s choice, including a specialist;

(2) restricts a covered person™s right to receive full information from
the person®s dentist regarding the care or treatment options that the dentist believes are
in the best interests of the person.

() A health care insurance plan or contract that provides coverage for dental
services that allows the health care insurer to review a treatment plan or conduct a
utilization review must contain a provision that a treatment plan review or utilization

review relating to dental care for a covered person receiving treatment in this state

must be conducted by a dentist.

211(JUD) -18-
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(©) A health care insurer may not
(1) directly or indirectly reimburse a covered person at a different rate
because of the person®s choice of a dentist;
(2) deny coverage, cancel a health care insurance plan or contract, or
otherwise take action against a covered person or a dentist because the person has

asserted a right described in this section.

(d) A covered person may bring a civil action against a health care insurer to
enforce the person®s rights under this section.
(e In this section, "dentist" means a person licensed in this state to practice
dentistry.
* Sec. 6. AS 21.86.150(]) is repealed.

* Sec. 7. The uncodified law of the State of Alaska is amended byadding anew section

10 read:
INDIRECT COURT RULE AMENDMENT . AS 21.07.050(h), as enacted by sec. 3

of this Act, has the effect of amending Rule 602(b), Alaska Rules of Appellate Procedure, by
providing that an appeal from a decision of an external appeal agency must be filed within
six months of the decision of the external appeal agency.

* Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section
to read:

CONDITIONAL EFFECT. AS 21.07.050(h), as enacted by sec. 3 of this Act, takes
effect only ifsec. 7 of this Act receives the two-thirds majorityvote of eachhouserequired
by art. 1V, sec. 15, Constitution of the State of Alaska.

* Sec. 9. This Act takes effect July 1, 2000.

-10- CSHB 211(JUD)
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The draft you requested is attached. | have added the new provision regarding "medical
necessity" as a new paragraph 2 in Sec. 21.07.020, beginning on page 3, line 25. This
provision raises issues regarding other existing provisions in the bill, however. 1believe it
is necessary to also change Sec. 21.07.020(1), (5)(B) and (6)(B). These are provisions that
also involve determinations regarding "medical necessity"” and need to be amended to avoid
conflicts or duplications. You could simply remove the conflicting provisions, but this may
be a change that is too drastic. In short there isno quick fix for this situation. One approach
you may consider 1is to make Sec. 21.07.020(1) contingent on compliance with
Sec. 21.07,020(2), and simply remove Sec. 21.07.020(5)(B) and (6)(B), but that still leaves
the issue of "utilization review". Utilization review, as defined in Sec. 21.07.250, includes
a determination of "medical necessity”. You could specifically exclude "medical necessity"
from the utilization review process and leave this issue to the independent review
organization. Again thismay require other adjustments to the bill.

Let me know what you decide.
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"An Act relating to regulation of managed care insurance plans; amending Rule

602(b), Alaska Rules of Appellate Procedure; and providing for an

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF

effective date."

ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new

section to read:

SHORT TITLE. Section 2 of this Act may be known as the Alaska Patients® Bill of

Rights.
*Sec. 2. AS 21 isamended by adding a new chapter to read:
Chapter 07. Regulation of Managed Care Insurance Plans

Sec. 21.07.010. Patient and health care provider protection,

(@ A contract

between a participating health care provider and a managed care entity that offers a

group managed care plan must contain a provision that

(€)) provides for a reasonable mechanism to identify all health care

services to be provided by the managed care entity;

1
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(@ clearly states or references an attachment that states the health care
provider®s rate of compensation;

(@ clearly states all ways in which the contract between the health carc
provider and managed care entity may be terminated; a provision that provides for
discretionary termination by either party must apply equitably to both parties;

(4) provides that, in the event of a dispute between the parties to the
contract, a fair, prompt, and mutual dispute resolution process must be used; at a
minimum, the process must provide

(A) for an initdal meeting at which all parties are present or
represented by individuals with authority regarding the matters in dispute; the
meeting shall be held within 10 working days after the plan receives written
notice of the dispute or gives written notice to the provider, unless the parties
otherwise agree in writing to a different schedule;

(B) that if, within 30 days following the initial meeting, the
parties have not resolvedthe dispute, the dispute shall be submitted to
mediation directed by a mediator who is mutually agreeable to the parties and
who is not regularly under contract to or employed by either of the parties;
each party shall bear its proportionate share of the cost of mediation, including
the mediator fees;

(C) that if, after a period of 60 days following commencement
of mediation, the parties are unable to resolve the dispute, either party may
seek other relief allowed by law;

(D) that the parties shall agree to negotiate in good faith in the
initial meeting and in mediation;

(®) states that a health care provider may not be penalized or the health
care provider®s contract terminatedby the managed care entitybecause the health care
provider acts as an advocate for a covered person in seeking appropriate, medically
necessary health care services;

(6) protects the ability of a health care provider to communicate openly

with a covered person about all appropriate diagnostic testing and treatment options;

and

csus 21HJUD) -2-
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(7) defines words in a clear and concise manner.

(b) A contract between a participating health care provider and a managed care
entity that offers a group managed care plan may not contain a provision that

(D has as 1ts predominant purpose the creation of direct financial
incentives to the health care provider for withholding covered health care services that
are medically necessary; nothing in this paragraph shall be construed to prohibit a
contract between a participating health care provider and a managed care entity from
containing incentives for efficient management of the utilization and cost of covered
health care services;

(2 requires the provider to contract for all products that are currently
offered orthat may be offered in the future by the managed care entity; and

(3) requires the health care provider to be compensated for health care
services performed at the same rate as the health care provider has contracted with
another managed care entity.

(©) A managed care entity may not enter into a contract with a health care
provider that requires the provider to indemnify or hold harmless the managed care
entity for the acts"ot the managed care entity. An indemnification or hold harmless
clause entered into in violation of this subsection is void.

Sec. 21.07.020. Required contract provisions for group managed care
plans. A group managed care plan must contain

(D) a provision that preauthorization for a covered medical procedure
on thebasis of medical necessity may not be retroactively denied unless the
preauthorization is based on materially incomplete or inaccurate information provided
by or on behalf of the provider;

(2) a provision that a determination regarding the medical necessity or
appropriateness of health care services for an enrollee or the application of managed
care plan provisions to an enrollee must be made by medical reviewers from an
independent review organization; a determination by a medical reviewer shall be based
on the medical reviewer 3 expert medical judgment, after consideration of relevant
medical, scientific, and cost-effective evidence, and medical standards of practice in

this state; except as provided in this paragraph, the independent review organization

CSHB 211(JUD)

.3 -
New Text Underlined (DELETED TEXT BRACKETED]



© 00 N o o M W N

W W N NN NN NN NN NN

W O0ORK DRAFT W ORK DRAFT 1-LS0472W

must ensure that a determination is consistent with the scope of covered benefits as
outlined in the managed care plan; a medical reviewer may override the managed care
plan 3 standard of medical necessity or appropriateness of health care services if the
standard is determined by the medical reviewer to be unreasonable or inconsistent with
sound, evidence-based medical practice;

(3 a provision for emergency room services if any coverage is
provided for treatment of a medical emergency;

(4 a provision that covered health care services be reasonably available
in the community in which a covered person resides or that, if referrals are required
by the plan, adequate referrals outside the community be available if the health care
service is not available in the community;

(®) a provision that any utilization review decision

(A) must be made within 72 hours after receiving the request
for preapproval for nonemergency situations; for emergency situations,
utilization review decisions for care following emergency services must be
made as soon as is practicable but in any event no later than 24 hours after
receiving the request for preapproval or for coverage determination; and

(B) to deny, reduce, or terminate a health care benefit or to
deny payment for a health care service because that service is not medically
necessary shall be made by an employee or agent of the managed care entity
who is a licensed health care provider;

(6) a provision that provides for an intemal appeal mechanism for a
covered person who disagrees with a utilization review decision made by a managed
care entity; except as provided under (7) of this section, this appeal mechanism must
provide for a written decision

(A) from the managed care entity within 18 working days after
the date written notice of an appeal 1is received; and

(B) on the appeal by an employee or agent of the managed care
entity who holds the same professional license as the health care provider who
is treating the covered person;

(7) a piovision that provides for an intemal appeal mechanism for a

211(JUD) ~4-
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covered person who disagrees with a utilization review decision made by a managed
care entity in any case in which delay would, in the written opinion of the treating
provider, jeopardize the covered persons life or materially jeopardize the covered
person®s health; the managed care entity shall
(A) decide an appeal described in this paragraph within 72
hours after receiving the appeal; and
(B) provide for a written decision on the appeal by an employee
or agent of the managed care entity who holds the same professional license
as the health care provider who is treating the covered person;

(® a provision that discloses the existence of the right to an external
appeal of a utilization review decision made by a managed care entity; the external
appeal shall be as conducted in accordance with AS 21.07.050;

(@ a provision that discloses covered benefits, optional supplemental
benefits, and benefits relating to and restrictions on nonparticipating provider services;

(10) a provision that describes the preapproval requirements and
whether clinical trials or experimental or investigational treatment are covered;

(11) a provision describing a mechanism for assignment of benefits for
health care providers and payment of benefits;

(12) a provision describing availability of prescription medications or
a formulary guide, and whether medications not listed are excluded; if a formulary
guide is made available, the guide must be updated annually; and

(13) a provision describing available translation or interpreter services,
including audiotape or braille information.

Sec. 21.07.030. Choice ofhealth care provider, (@) Ifa managed care entity
offers a group health plan that provides for coverage of health care services only if the
services are furnished through a network of health care providers that have entered into
a contract with the managed care entity, the managed care entity shall also offer a non—
network option to cnrollees at initial enrollment, as provided under (C) of this section.
The non-network option may require that a covered person pay a higher deductible,
copayment, or premium for the plan if the higher deductible, copayment, or premium

results from increased costs caused by the use of a non-network provider. The

-5 CSHB 211(JUD)
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managed care entity shall provide an actuarial demonstration of the increased costs to
the director at the director’s request. If the increased costs are not justified, the
director shall determine the appropriate costs allowed and determine the appropriate
amount of higher deductible, copayment, or premium. This subsection does not apply
to an enrollee who is offered non-network coverage through another group health plan
or through another managed care entity in the group market.

() The amount of any additional premium charged by the managed care entity
for the additional cost of the creation and maintenance of the option described in (@)
of this section and the amount of any additional cost sharing imposed under this option
shall be paid by the enrollee unless it is paid by the employer through agreemenfwith
the managed care ettity.

(© An enrollee may make a change to the health care coverage option
provided under this section only during a time period determined by the managed care
entity. The time period described in this subsection must occur at least annually.

(d) Ifa managed care entity that offers a group managed care plan requires or
provides for a designation by an enrollee of a participating primary care provider, the
managed care entity shall permit the enrollee to designate any participating primary
care piovider that is available to accept the enrollee.

() Except as provided in this subsection, a managed care entity that offers a
group managed care plan shall permit an enrollee to receive medically necessary or
appropriate specialty care, subject to appropriate referral procedures, from any qualified
participating health care provider that is available t accept the individual for medical
care. This subsection does not apply to specialty care if the managed care entity
clearly informs enrollees of the limitations on choice of participating health care
providers with respect to medical care. In this subsection,

(1) appropriate referral procedures” means procedures for referring
patients to other health care providers as set out in the applicable member contract and
as described under (@) of this section;

(2) "specialty care™ means care provided by a health care provider with
training and experience in treating a particular injury, illness, or condition.

() Ifa contract between a health care provider and a managed care entity is
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terminated, a covered person may continue to be treated by that health care provider
as provided in this subsection. If a covered person is pregnant or being actively
treated by a provider on the date of the termination of the contract between that
provider and the managed care entity, the covered person may continue to receive
health care services from that provider as provided in this subsection, and the contract
between the managed care entity and the provider shall remain in force with respect
1o the continuing treatment. The covered person shall be treated for the purposes of
benefit determination or claim payment as if the provider were still under contract with
the managed care entity. However, treatment is required to continue only while the
group managed care plan remains in effect and
(1) for the period that is the longest of the following:

(A) the end of the current plan year;

(B) up t 90 days after the termination date, iIf the event
triggering the right to continuing treatment is part of an ongoing course of
treatment; or

(C) through completion of postpartum care, if the covered
person is in the second trimester of pregnancy on the date of termination; or

(2 uttil the end of the medically necessary treatment for the condition,
disease, illness, or injury if the person has a terminal condition, disease, illness, or
injury; in this paragraph, "terminal™ means a life expectancy of less than one year.

© The requirements of this section do not apply to health care services
covered by Medicaid.

Sec. 21.07.040. Confidentiality of managed care information, (&) Medical
and financial information in the possession of a managed care entity regarding an
applicant or a current or former person covered by a managed care plan is confidential
and is not subject to public disclosure.

() This section does not apply to medical information that is disclosed iIf

(1) the individual whose identity is disclosed gives written consent to
the disclosure;

(2) the information is disclosed for research

(A) that is subject to federal Jaw and regulations protecting the

/- CSHB 211(JUD)
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rights and welfare of research participants; or
(B) using health information that protects the confidentiality of

participants by coding or encryption of information that would otherwise
identify the patient;
()] the information 1is disclosed for purposes of obtaining

reimbursement under health insurance;

(4 the information is disclosed at the written request of the covered
person;
(®) the disclosure is required by law.

Sec. 21.07.050. External health care appeals, (@ A managed care entity
offering group health insurance coverage shall provide for an external appeal process
that meets the requirements of this section in the case of an externally appealable
decision for which a timely appeal is made in writing either by the managed care
entity or by the enrollee.

() A managed care entity may condition the use of an external appeal process
in the case of an externally appealable decision upon a final decision in an intemal
appeal under AS 21.07.020, but only if the decision is made in a timely basis
consistent with the deadlines provided under this chapter.

(©) Except as provided in this subsection, the external appeal process shall be
conducted under a contract between the managed care entity and one or more external
appeal agencies that have qualified under AS 21.07.060. The managed care entity
shall provide

(1) that the selection process among external appeal agencies qualifying
under AS 21.07.060 does not create any incentives for external appeal agencies to
make a decision in a biased manner;

(@ for auditing a sample of decisions by external appeal agencies to
assure that decisions are not made in a biased manner; and

(3 that all costs of the process, except those incurred by the enrollee
or treating professional in support of the appeal, shall be paid by the managed care

entity and not by the enrollee.
(d) An external appeal process must include at least the following:

CSHB 211(JUD) 8
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(1) a fair, de novo determination based on coverage provided by the
plan and by applying terms as defined by the plan; however, nothing in this paragraph
may be construed as providing for coverage of items and services for which benefits
are excluded under the plan or coverage;

(2 an external appeal agency shall determine whether the managed care
entity"s decision is (A) in accordance with the medical needs of the patient involved,
as determined by the managed care entity, taking into account, as of the time of the
managed care entity"s decision, the patient’s medical needs and any relevant and
reliable evidence the agency obtains under (3) of this subsection, and (B) in
accordance with the scope of the covered benefits under the plan; if the agency
determines the decision complies with this paragraph, the agency shall affirm the
decision, and, to the extent that the agency determines the decision is not in
accordance with this paragraph, the agency shall reverse or modify the decision;

(3) the external appeal agency shall include among the evidence taken
into consideration

(A) the decision made by the managed care entity upon intemal
appeal under AS 21.07.020 and any guidelines or standards used by the
managed care entity in reaching a decision;

(B) any personal health and medical information supplied with
respect to the individual whose denial of claim for benefits has been appealed;

(C) the opinion of the individual®s treating physician or health
care provider; and

(D) the group managed care plan;

(4) the external appeal agency may also take into consideration the
following evidence:

(A) the results of studies that meet professionally recognized
standards of validity and replicability or that have been published in peer-
reviewed journals;

(B) the results of professional consensus conferences conducted
or financed in whole or in part by one or more government agencies;

(C) practice and treatment guidelines prepared or financed in

-9 CSHB 211(JUD)
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whole or in part by government agencies;

(D) government-issued coverage and treatment policies;

(E) generally accepted principles of professional medical
practice;

(F) to the extent that the agency determines it to be free of any
conflict of interest, the opinions of individuals who are qualified as experts in
one or more fields of health care that are directly related to the matters under
appeal ;

(G) to the extent that the agency determines it to be free of any
conflict of interest, the results of peer reviews conducted by the managed care
entity involved;

(H) the community standard of care; and

() anomalous utilization pattems;

(5) an external appeal agency shall determine

(A) whether a denial of a claim for benefits is an externally

appealable decision;

(B) whether an externally appealable decision involves an
expedited appeal; and

(C) for purposes of initiating an external review, whether the
intermal appeal process has been completed;

(6) a party to an externally appealable decision may submit evidence
related to the issues in dispute;

(7) the managed care entity involved shall provide the external appeal
agency with access to information and to provisions of the plan or health insurance
coverage relating to the matter of the externally appealable decision, as determined by
the external appeal agency; and

(8) a determination by the external appeal agency on the decision must

(A) he made orally or in writing and, if itismade orally, shall
be supplied to the parties in writing as soon as possible;
(B) be made in accordance with the medical exigencies of the

case involved, but in no event later than 21 working days after the appeal is
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filed, or, in the case of an expedited appeal, 72 hours after the time of
requesting an external appeal of the managed care entity"s decision;

© state, in laypersons language, the basis for the
determination, including, if relevant, any basis in the terms or conditions of the
plan or coverage; and

(D) inform the enrollee of the individual®s rights, including any
time limits, to seek further review by the courts of the external appeal
determination.

(e) If the external appeal agency reverses or modifies the denial of a claim for
benefits, the managed care entity shall

(1) upon receipt of the determination, authorize benefits in accordance
with that determination;

(2) take action as may be necessary to provide benefits, including items
or services, in a timely manner consistent with the determination; and

(3) submit information to the external appeal agency documenting
compliance with the agency®s determination.

() A decision of an external appeal agency is binding unless a person who Is
aggrieved by a final decision of an external appeal agency appeals the decision to the
superior court.

(@ An appeal of a final decision of an external appeal agency must be filed
within six months after the date of the decision of the external appeal agency.

(h) In this section, "externally appealable decision"

(1) means
(A) a denial of a claim for benefits that is based in whole or in
part on a decision that the item or service is not medically necessary or
appropriate or is investigational or experimental, or in which the decision as to
whether a benefit is covered involves a medical judgment; or
(B) a denial that is based on a failure to meet an applicable

deadline for intermal appeal under AS 21.07.020;

(2) docs not include a decision based on specific exclusions or express

limitations on the amount, duration, or scope of coverage that do not involve medical
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jJudgment, or a decision regarding whether an individual is a participant, beneficiary,
or enrollee under the plan or coverage.

Sec. 21.07.060. Qualifications of external appeal agencies, (@) An external
appeal agency qualifies to consider external appeals if, with respect to a group health
plan, the agency is certified by a qualified private standard-setting organization
approved by the director or by a health insurer operating in this state as meeting the
requirements imposed under (b) of this section.

() An external appeal agency is qualified to consider appeals of group health
plan health care decisions if the agency meets the following requirements:

(1) the agency meets the independence requirements of this section;

(2) the agency conducts external appeal activities through a panel of
two clinical peers, unless otherwise agreed to by both parties; and

(3) the agency has sufficient medical, legal, and other expertise and
sufficient staffing to conduct external appeal activities for the managed care entity on
a timely basis consistent with this chapter.

(© A chinical peer or other entity meets the independence requirements of this

section if

(1) the peer or entity does not have a familial, financial, or professional
relationship with a related party;

(2) compensation received by a peer or entity in connection with the
external review is reasonable and not contingent on any decision rendered by the peer
or entity;

(@) the plan and the issuer have no recourse against the peer or entity
in connection with the external review; and

(4) the peer or entity does not otherwise have a conflict of interest with
a related party.

(d) In this section, "related party” means
() with respect t
(A) a group health plan or health insurance coverage offered in
connection with a plan, the plan or the insurer offering the coverage; or

(B) individual health insurance coverage, the insurer offering
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the coverage, or any plan sponsor, fiduciary, officer, director, or management
employee of the plan or issuer;

(2) the health care professional that provided the health care involved

in the coverage decision;
(3) the institution at which the health care involved in the coverage

decision is provided;

(4) the manufacturer of any drug or other item that was included in “he
health care involved in the coverage decision;

(5) the covered person; or

(6) any other party that, under the regulations that the director may
prescribe, is determined by the director to have a substantial interest in the coverage
decision.

Sec. 21.07.070. Limitation on ligbility of reviewers. An external appeal
agency qualifying under AS 21.07.060 and having a contract with a managed care
entity, and a person who is employed by the agency or who furnishes professional
services to the agency, may not be held by reason of the performance of any duty,
function, or activity required or authorized under this chapter to have violated any
criminal law, or to be civilly liable if due care was exercised in the performance of the
duty, function or activity and there was no actual malice or gross misconduct in the
performance of the duty, function, or activity.

Sec. 21.07.080. Religious nonmedical providers. This chapter may not be
constnied t

(D) restrict or limit the right of a managed care entity to include health
care services provided by a religious nonmedical provider as health care services
covered by the managed care plan;

(2) require a managed care entity, when determining coverage for
health care services provided by a religious nonmedical provider, to

(A) apply medically based eligibility standards;
(B) use health care providers to determine access by a covered

person;

(C) use health care providers in making a decision on an

-13- CSHB 211(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



© 0 N o O~ W N

W W N NN NN N DD DD DN
P S ®© ® N o o R BN RS bbb RBELBERELRIRESB

W O RK

DRAFT W 0 RK DRAFT 1-LS0472W

intermal or external appeal; or

D) require a covered person to be examined by a health care

provider as a condition of coverage; or

(©)) require a managed care plan to exclude coverage for health care

services provided by a religious nonmedical provider because the religious nonmedical
provider is not providing medical or other data required from a health care provider
if the medical or other data is inconsistent with the religious nonmedical treatment or
nursing care being provided.

Sec. 21.07.250. Definitions. In this chapter,

(1) clinical peer" means a health care provider who 1is licensed to
provide the same or similar health care services and who is trained in the specialty or
subspecialty applicable to the health care services that are provided;

(@ ‘clinical trial" means treatment, research, study, or investigation
over a period of time of an injury, illness, or medical condition;

(3 "emergency room services" means health care services provided by
a hospital or other emergency facility after the sudden onset of a medical condition
that manifests itelf by symptoms of sufficient severity, including severe pain, that the
absence of immediate medical attention would reasonably be expected by a prudent
person who possesses an average knowledge of health and medicine to result in

(A) the placing of the person®s health in serious jeopardy;
(B) a serious impairment to bodily functions; or
(C) a serious dysfunction of a bodily organ or part;

(@ "group managed care plan" or "plan” means a group health
insurance plan operated by a managed care entity;

(®) "health care provider” means a person licensed in this state or
another state of the United States to provide health care services;

(®) ‘"health care services" means treatment of an individual for an
injury, illness, or disability and includes preventative treatment of an injury or illness;

(") "health insurance” has the meaning given in AS 21.12.050(a);

(® "managed care" means a contract given to an individual, family, or

group of individuals under which a member is entitled to receive a defined set of
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health care benefits in exchange for defined consideration and that requires the member
to comply with utilization review guide lines; "managed care” does not include
Medicaid coverage under 42 U.S.C. 1396 - 1396p (Social Security Act);

(@ "managed care contractor" means a contractor who establishes,
operates, or maintains a network of participating health care providers, conducts or
arranges for utilization review activities, and contracts with a managed care entity;

(10) "managed care entity” means an insurer, a hospital or medical
service corporation, a health maintenance organization, an employer or employee
health cart organization, a managed care contractor that operates a group managed care
plan, or a person who has a financial interest in health care services provided to an
individual ;

(11) "medical emergency"™ means the sudden onset of a medical
condition that manifests itself by symptoms of sufficient severity, including severe pain
that in the absence of immediate medical attention would reasonably be expected by
a prudent person who possesses an average knowledge of health and medicine to result
in

(A) the placing of the person3 health in serious jeopardy;
(B) a serious impairment to bodily functions; or
(C©) a serious dysfunction of any bodily organ or part;

(12) "participating health care provider” means a health care provider
who has entered into an agreement with a managed care entity to provide services or
supplies to a patient covered by a group managed care plan;

(13) “primary care provider" means a health care provider who piovides
general health care services and does not specialize in treating a single injury, illness,
or condition or who provides obstetrical, gynecological, or pediatric health care
Services;

(14) 'provider" means a health care provider;

(15) religious nonmedical provider" means a person who does not
provide medical care, but who provides only religious nonmedical treatment or nursing

care for an illness or injury;

(16) ‘utilization review" means a system of reviewing the medical

-15- CSHB 211(JUD)
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necessity, appropriateness, or quality of health care services and supplies provided

under a group managed care plan using specified guidelines, including preadmission

certification, the application of practice guidelines, continued stay review, discharge

planning, preauthorization of ambulatory procedures, and retrospective review;

an "working day" means a day of the week that is not a Saturday,

Sunday, or a holiday.

*Sec. 3. AS 21.36.125 is amended by adding a new paragraph to read:

(16) violate a provision contained in AS 21.07.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section

to read:

INDIRECT COURT RULE AMENDMENT . AS 21.07.050(g), as enacted by sec. 2

of this Act, has the effect of amending Rule 602(b), Alaska Rules of Appellate Procedure, by

providing that an appeal from a decision of an external appeal agency must be filed within

six months of the decision of the external appeal agency.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section

1o read:

CONDITIONAL EFFECT. AS 21.07.050(g), as enacted by sec. 2 of this Act, takes

effect only if sec. 4 of this Act receives the two-thirds majority vote of each house required

by an. 1V, sec. 15, Constitution of the State of Alaska.

* Sec. 6. This Act takes effect July 1, 2001.

CSHB 211(JuD)
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CS FOR HOUSE BILL NO. 211( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE -SECOND SESSION

BY

Offered:
Referred:

Sponsor(s):  REPRESENTATIVE ROKEBERG BY REQUEST
A BILL

FOR AN ACT ENTITLED
"An Act relating to regulation of managed care insurance plans; amending Rule

602(b), Alaska Rules of Appellate Procedure; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodiFied law of the State of Alaska is amended by adding a new

section to read:
SHORT TITLE. Section 2 of this Act may be known as the Alaska Patients® Bill of
Rights.
*Sec. 2. AS 21 isamended by adding a new chapter to read:
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Chapter 07. Regulation of Managed Care Insurance Plans.

Sec. 21.07.010. Patient and health care provider protection,

between a participating health care provider and a managed care entity that offers a

group managed care plan must contain a provision that

(€)) provides for a reasonable mechanism to identify all health care

services to be provided by the managed care entity;
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(2 clearly states or references an attachment that states the health care
provider™s rate of compensation;

(3 clearly states all ways in which the contract between the health care
provider and managed care entity may be terminated; a provision that provides for
discretionary termination by either party must apply equitably to both parties;

(4) provides that, in the event of a dispute between the parties to the
contract, a fair, prompt, and mutual dispute resolution process must be used; at a
minimum, the process must provide

(A) for an initial meeting at which all parties are present or
represented by individuals with authority regarding the matters in dispute; the
meeting shall be held within 10 working days after the plan receives written
notice of the dispute or gives written notice to the provider, unless the parties
otherwise agree in writing to a different schedule;

(B) that if, within 30 days following the initial meeting, the
parties have not resolved the dispute, the dispute shall be submitted to
mediation directed by a mediator who is mutually agreeable to the parties and
who is not regularly under contract to or employed by either of the parties;
each party shall bear its proportionate share of the cost of mediation, including
the mediator fees;

(C) that if, after a period of 60 days following commencement
of mediation, the parties are unable to resolve the dispute, either party may
seek other relief allowed by law;

(D) that the parties shall agree to negotiate in good faith in the
initial meeting and in mediation;

(5) states that a health care provider may not be penalized or the health
care provider®s contract terminated by the managed care entity because the health care
provider acts as an advocate for a covered person in seeking appropriate, medically
necessary health care services;

(6) protects the ability of a health care provider to communicate openly

with a covered person about all appropriate diagnostic testing and treatment options;

and
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(7) defines words 1in a clear and concise manner.

() A contract between a participating health care provider and a managed care
entity that offers a group managed care plan may not contain a provision that

() has as its predominant puipose the creation of direct financial
incentives to the health care provider for withholding covered health care services that
are medically necessary; nothing in this paragraph shall be construed to prohibit a
contract between a participating health care provider and a managed care entity from
containing incentives for efficient management of the utilization and cost of covered
health care services;

(2 requires the provider to contract for all products that are currently
offered or that may be offered in the future by the managed care entity; and

(3) requires the health care provider to be compensated for health care
services performed at the same rate as the health care provider has contracted with
another managed care entity.

(© A managed care entity may not enter into a contract with a health care
provider that requires the provider to indemnify or hold harmless the managed care
entity for the act”™of”~he ~inarmged care entity. An indemnification or hold harmless
clause entered into in violation of this subsection is void.

Sec. 21.07.020. Required contract provisions for group managed care
plans. A group managed care plan must contain

(1) a provision that preauthorization for a covered medical procedure
on the basis of medical necessity may not be retroactively denied unless the
preauthorization is based on materially incomplete or inaccurate information provided
by or on behalf of the provider;

(@ a provision for emergency room services if any coverage is
provided for treatment of a medical emergency;

(3 a provision that covered health care services be reasonably available
in the community in which a covered person resides or that, if referrals are required
by the plan, adequate referrals outside the community be available if the health care
service is not available in the community;

(4 a provision that any utilization review decision

-3- CSHB 211( )
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(A) must be made within 72 hours after receiving the request
for preapproval for nonemergency situations; for emergency situations,
utilization review decisions for care following emergency services must be
made as soon as is practicable but in any event no later than 24 hours after
receiving the request for preapproval or for coverage determination; and

(B) to deny, reduce, or terminate a health care benefit or t
deny payment for a health care service because that service is not medically
necessary shall be made by an employee or agent of the managed care entity
who 1is a licensed health care provider;

() a provision that provides for an intermal appeal mechanism for a
covered person who disagrees with a utilization review decision made by a managed
care entity; except as provided under (6) of this section, this appeal mechanism must
provide for a written decision

(A) from the managed care entity within 18 working days after
the date written notice of an appeal is received; and

(B) on the appeal by an employee or agent of the managed care
entity who holds the same professional license as the health care provider who
is treating the covered person;

(6) a provision that provides for an intemal appeal mechanism for a
covered person who disagrees with a utilization review decision made by a managed
care entity in any case in which delay would, in the written opinion of the treating
provider, jeopardize the covered persons life or materially jeopardize the covered
person $ health; the managed care entity shall

(A) decide an appeal described in this paragraph within 72
hours after receiving the appeal; and

(B) provide for a written decision on the appeal by an employee
or agent of the managed care entity who holds the same professional license
as the health care provider who is treating the covered person;

(7) a provision that discloses the existence of the right to an external
appeal of a utilization review decision made by a managed care entity; the external

appeal shall be as conducted in accordance with AS 21.07.050;

211( ) -4~
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(8 a provision that discloses covered benefits, optional supplemental
benefits, and benefits relating to and restrictions on nonparticipating provider services;

(9@ a provision that describes the preapproval requirements and whether
clinical trials or experimental or investigational treatment are covered;

(10) a provision describing a mechanism for assignment of benefits for
health care providers and payment of benefits;

(11) a provision describing availability of prescription medications or
a formulary guide, and whether medications not listed are excluded; if a formulary
guide is made available, the guide must be updated annually; and

(12) a provision describing available translation or interpreter services,
including audiotape or braille information.

Sec. 21.07.030. Choice of health care provider, (a8 Ifamanaged care entity
offers a group health plan that provides for coverage of health care services only if the
services are furnished through a network of health care providers that have entered into
a contract with the managed care entity, the managed care entity shall also offer a non—
network option to enrollees at initial enrollment, as provided under (C) of this section.
The non-network option may require that a covered person pay a higher deductible,
copayment, or premium for the plan if the higher deductible, copayment, or premium
results from increased costs caused by the use of a non-netv/ork provider. The
managed care entity shall provide an actuarial demonstration of the increased costs to
the director at the director's request. If the increased costs are not justified, the
director shall determine the appropriate costs allowed and determine the appropriate
amount of higher deductible, copayment, or premium. This subsection does not apply
to an enrollee who is offered non-network coverage through another group health plan
or through another managed care entity in the group market.

() The amount of any additional premium charged by the managed care entity
for the additional cost of the creation and maintenance of the option described in (a)
of this section and the amount of any additional cost sharing imposed under this option
shall be paid by the enrollee unless it is paid by the employer through agreement with

the managed care entity.

(© An enrollee may make a change to the health care coverage option

-5- CSHB 211( )
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provided under this section only during a time period determined by the managed care
entity. The time period described in this subsection must occur at least annually.

(d) Ifa managed care entity that offers a group managed care plan requires or
provides for a designation by an enrollee of a participating primary care provider, the
managed care entity shall permit the enrollee to designate any participating primary
care provider that is available to accept the enrollee.

() Except as provided in this subsection, a managed care entity that offers a
group managed care plan shall permit an enrollee to receive medically necessary or
appropriate specialty care, subject to appropriate referral procedures, from any qualified
participating health care provider that is available to accept the individual for medical
care. This subsection does not apply to specialty care if the managed care entity
clearly informs enrollees of the limitations on choice of participating health care
providers with respect to medical care. In this subsection,

(1) Tappropriate referral procedures” means procedures for referring
patients to other health care providers as set out in the applicable member contract and
as described under (@) of this section;

(2) "specialty care” means care provided by a health care provider with
training and experience in treating a particular injury, illness, or condition.

(0 Ifa contract between a health care provider and a managed care entity is
terminated, a covered person may continue to be treated by that health care provider
as provided in this subsection. If a covered person iIs pregnant or being actively
treated by a provider on the date of the termination of the contract between that
provider and the managed care entity, the covered person may continue to receive
health care services from that provider as provided in this subsection, and the contract
between the managed care entity and the provider shall remain in force with respect
1o the continuing treatment. The covered person shall be treated for the purposes of
benefit determination or claim payment as if the provider were still under contract with
the managed care entity. However, treatment is required to continue only while the
group managed care plan remains in effect and

(1) for the period that is the longest of the following:

(A) the end of the current plan year;
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(B) up t 90 days after the termination date, if the event
triggering the right to continuing treatment is part of an ongoing course of

treatment; or

(C) through completion of postpartum care, if the covered

person is in the second trimester of pregnancy on the date of termination; or

@) until the end of the medically necessary treatment for the conditiol

disease, illness, or injury if the person has a terminal condition, disease, illness, or

injury; in this paragraph, "terminal”™ means a life expectancy of less than one year.

© The requirements of this section do not apply to health care services

covered by Medicaid.

Sec. 21.07.040. Confidentiality of managed care information, (a) Medical
and financial information in the possession of a managed care entity regarding an
applicant or a current or former person covered by a managed care plan is confidential
and is not subject to public disclosure.

() This section does not apply to medical information that is disclosed if

(1) the individual whose identity is disclosed gives written consent to
the disclosure;
(@ the information is disclosed for research
(A) that is subject to federal law and regulations projecting the
rights and welfare of research participants; or
(B) using health information that protects the confidentiality of
participants by coding or encryption of information that would otherwise
identify the patient;
(€)] the information is disclosed for purposes of obtaining
reimbursement under health insurance;
(4) the information is disclosed at the written request of the covered
person;
(5) the disclosure is required by law.

Sec. 21.07.050. External health care appeals, (@ A managed care entity

offering group health insurance coverage shall provide for an external appeal process

that meets the requirements of this section in the case of an externally appealable
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decision for which a timely appeal is made in writing either by the managed care
entity or by the enrollee.

() A managed care entity may condition the use of an external appeal process
in the case of an externally appealable decision upon a final decision in an intemal
appeal under AS 21.07.020, but only if the decision is made in a timely basis
consistent with the deadlines provided under this chapter.

(©) Except as provided in this subsection, the external appeal process shall be
conducted under a contract between the managed care entity and one or more external
appeal agencies that have qualified under AS 21.07.060. The managed care entity
shall provide

(1) mat the selection process among external appeal agencies qualifying
under AS 21.07.060 does not create any incentives for external appeal agencies to
make a decision in a biased manner;

(2 for auditing a sample of decisions by external appeal agencies to
assure that decisions are not made iIn a biased manner; and

(3) that all costs of the process, except those incurred by the enrollee
or treating professional in support of the appeal, shall be paid by the managed care
entity and not by the enrollee.

(@ An external appeal process must include at least the following:

(1) a fair, de novo determination based on coverage provided by the
plan and by applying terms as defined by the plan; however, nothing in this paragraph
may be constated as providing for coverage of items and services for which benefits
are excluded under the plan or coverage;

(2 an external appeal agency gsnall determine whether the managed care
entity”s decision is (A) in accordance with the medical needs of the patient involved,
as determined by the managed care entity, taking into account, as of the time of the
managed care entity"s decision, the patient3 medical needs and any relevant and
reliable evidence the agency obtains under (3) of this subsection, and (B) in
accordance with the scope of the covered benefits under the plan; if the agency
determines the decision complies with this paragraph, the agency shall affirm the

decision, and, to the extent that the agency determines the decision is not in

211( ) 8-
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accordance with this paragraph, the agency shall reverse or modify the decision;
(@ the external appeal agency shall include among the evidence taken
into consideration
(A) the decision made by the managed care entity upon intemal
appeal under AS 21.07.020 and any guidelines or standards used by the
managed care entity in reaching a decision;
(B) any personal health and medical information supplied with
respect to the individual whose denial of claim for benefits has been appealed;
(C) the opinion of the individual™s treating physician or health
care provider; and
(D) the group managed care plan;
(4 the external appeal agency may also take into consideration the
following evidence;
(A) the results of studies that meet professionally recognized

standards of validity and replicability or that have been published in peer-

reviewed journals;

(B) the results of professional consensus conferences conducted
or financed in whole or in part by one or more government agencies;

(C) practice and treatment guidelines prepared or financed in
whole or in part by government agencies;

(D) government-issued coverage and treatment policies;

(E) generally accepted principles of professional medical
practice;

(F) to the extent that the agency determines it to be free of any
conflict of interest, the opinions of individuals who are qualified as experts in
one or more Tfields of health care that are directly related to the matters under
appeal;

(G) to the extent that the agency determines it to be free of any
conflict of interest, the results of peer reviews conducted by the managed care

entity involved;

(1) the community standard of care; and

Csl I1B211( )
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(D) anomalous utilization pattems;
(B) an external appeal agency shall determine

(A) whether a denial of a claim for benefits is an externally

appealable decision;
(B) whether an externally appealable decision involves an

expedited appeal; and
(C) for purposes of initiating an external review, whether the

intermal appeal process has been completed;

(6) a party to an externally appealable decision may submit evidence

related to the issues in dispute;

(7) the managed care entity involved shall provide the external appeal
agency with access to information and to provisions of the plan or health insurance
coverage relating to the matter of the externally appealable decision, as determined by
the external appeal agency; and

(8) a determination by the external appeal agency on the decision must

(A) be made orally or inwriting and, if it is made orally, shall
be supplied to the parties in writing as soon as possible;

(B) be made in accordance with the medical exigencies of the
case involved, but in no event later than 21 working days after the appeal is
filed, or, in the case of an expedited appeal, 72 hours after the time of
requesting an external appeal of the managed care entity"s decision;

© state, in layperson®s language, the basis for the
determination, including, If relevant, any basis in the terms or conditions of the
plan or coverage; and

(D) inform the enrollee of the individual™s rights, including any
time limits, to seek further review by the courts of the external appeal

determination.

®© If the external appeal agency reverses or modifies the denial of a claim for

benefits, the managed care entity shall
o upon receipt of the determination, authorize benefits in accordance

with that determination;
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(2) take action as may be necessary to provide benefits,including items
or services, in a timely manner consistent with the determination; and

(3 submit information to the external appeal agency documenting
compliance with the agency $ determination.

(M A decision of an external appeal agency isbinding unless a person who is
aggrieved by a final decision of an external appeal agency appeals the decision to the
superior court.

(@ An appeal of a final decision of an external appeal agency must be filed
within six months after the date of the decision of the external appeal agency.

() In this section, "externally appealable decision”

(D means
(A) a denial of a claim for benefits that is based in whole or in

part on a decision that the item or service is not medically necessary or

appropriate or is investigational or experimental, or in which the decision as to

whethera benefit is covered involves a medical judgment; or
(B) a denial that is based on a failure to meet an applicable

deadline for intermal appeal under AS 21.07.020;

(2) does not include a decision based on specific exclusions or express
limitations on the amount, duration, or scope of coverage that do not involve medical
judgment, or a decision regarding whether an individual is a participant, beneficiary,
or enrollee under the plan or coverage.

Sec. 21.07.060. Qualifications of external appeal agencies, (@) An external
appeal agency qualifies to consider external appeals if, with respect to a group health
plan, the agency is certified by a qualified private standard-setting organization
approved by the director or by a health insurer operating in this state as meeting the
requirements imposed under (b) of this section.

()] An external appeal agency is qualified to consider appeals of group health
plan health care decisions if the agency meets the following requirements:

(1) the agency meets the independence requirements of this section;

(2) the agency conducts external appeal activities through a panel of

two clinical peers, unless otherwise agreed to by both parties; and
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(©) the agency has sufficient medical, legal, and other expertise anc

sufficient staffing to conduct extermal appeal activities for the managed care entity on
a timely basis consistent with this chapter.

(© A clinical peer or other entity meets the independence requirements of this

section if
(1) the peer or entity does not have a familial, financial, or professional

relationship with a related party;

(2) compensation received by a peer or entity in connection with the
external review is reasonable and not contingent on any decision rendered by the peer
or entity;

(3) the plan and the issuer have no recourse against the peer or entity
in connection with the external review; and

(@ the peer or entity does not otherwise have a conflict of interest with
a related party.

(d) In this section, "related party” means

(1) with respect to

(A) agroup health plan or health insurance coverage offered in
connection with a plan, the plan or the insurer offering the coverage; or
(B) individual health insurance coverage, the insurer offering
the coverage, or any plan sponsor, fiduciary, officer, director, or management
employee of the plan or issuer;
(2 the health care professional that provided the health care involved
in the coverage decision;
(3) the institution at which the health care involved in the coverage
decision is provided;
(4) the manufacturer of any drug or other item that was included in the
health care involved iIn the coverage decision;
(5) the covered person; or

(6) any other party that, under the regulations that the director may
prescribe, is determined by the director to have a substantial interest in the coverage

decision.

CSIIB 211( ) 10
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Sec. 21.07.070. Limitation on liability of reviewers. An external appeal
agency qualifying under AS 21.07.060 and having a contract with a managed care
entity, and a person who isemployed by the agency or who furnishes professional
services to the agency, may not be held by reason of the performance of any duty,
function, or activity required or authorized under this chapter to have violated any
criminal law, or to be civilly liable ifdue care was exercised in the performance of the
duty, function or activity and there was no actual malice or gross misconduct in the
performance of the duty, function, or activity.

Sec. 21.07.080. Religious nonmedical providers. This chapter may not be
construed to

(D restrict or limit the right of a managed care entity to include health
care services provided by a religious nonmedical provider as health care services
covered by the managed care plan;

(@ require a managed care entity, when determining coverage for
health care services provided by a religious nonmedical provider, to

(A) apply medically based eligibility standards;

(B) use health care providers to determine access by a covered
person;

(C) use health care providers in making a decision on an
internal or external appeal; or

(D) require a covered person to be examined by a health care
provider as a condition of coverage; or

(@ require a managed care plan to exclude coverage for health care
services provided by a religious nonmedical provider because the religious nonmedical
provider is not providing medical or other data required from a health care provider
if the medical or other data is inconsistent with the religious nonmedical treatment or
nursing care being provided.

Sec. 21.07.250. Definitions. In this chapter,

(€)) “clinical peer" means a health care provider who
provide the same or similar health care services and who is trained in the specialty or

subspecialty applicable to the health care services that are provided;

-13- CSHB211( )
New Text Underlined [DELETED TEXT BRACKETED]

is licensed t



© O N o O~ W N e

W W NN NN NN NN NN

W ORK

DRAFT WORK DRAFT -LS0472\S

(2 ‘'clinical trial" means treatment, research, study, or investigation
over a period of time of an injury, illness, or medical condition;

(3 "emergency room services" means health care services provided by
a hospital or other emergency facility after the sudden onset of a medical condition
that manifests itself by symptoms of sufficient severity, including severe pain, that the
absence of immediate medical attention would reasonably be expected by a prudent
person who possesses an average knowledge of health and medicine to result in

(A) the placing of the person § health in serious jeopardy;
(B) a serious impairment to bodily functions; or
(C) a serious dysfunction of a bodily organ or part;

(4 "group managed care plan” or "plan” means a group health
insurance plan operated by a managed care entity;

(5) "health care provider" means a person licensed in this state or
another state of the United States to provide health care services;

(6) "health care services"” means treatment of an individual for an
injury, illness, or disability and includes preventative treatment of an injury or illness;

(7) "health insurance” has the meaning given in AS 21.12.050(a);

(8) "managed care" means a contract given to an individual, family, or
group of individuals under which a member is entitled to receive a defined set of
health care benefits in exchange for defined consideration and that requires the member
to comply withutilization review guide lines; "managed care™ does not include
Medicaid coverage under 42 U.S.C. 1396 - 1396p (Social Security Act);

(9 "managed care contractor’" means a contractor who establishes,
operates, or maintains a network of participating health care providers, conducts or
arranges for utilization review activities, and contracts with a managed care entity;

(10) "managed care entity” means an insurer, a hospital or medical
service corporation, a health maintenance organization, an employer or employee
health care organization, a managed care contractor that operates a group managed care
plan, or a person who has a financial interest in health care services provided to an
individual ;

(11) "medical emergency" means the sudden onset of a medical

CSHB 211( ) -14-
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condition that manifests itelfby symptoms of sufficient severity, including severe pain
that in the absence of immediate medical attention would reasonably be expected by
a prudent person who possesses an average knowledge of health and medicine to result
in

(A) the placing of the person®s health in serious jeopardy;

(B) a serious impairment to bodily functions; or

(C) a serious dysfunction of any bodily organ or part;

(12) “participating health care provider" means a health care provider
who has entered into an agreement with a managed care entity to provide services or
supplies to a patient covered by a group managed care plan;

(13) "primary care provider" means a health care provider who provides
general health care services and does not specialize in treating a single injury, illness,
or condition or who provides obstetrical, gynecological, or pediatric health care
services;

(14) 'provider" means a health care provider;

(15) religious nonmedical provider" means a person who does not
provide medical care, but who provides only religious nonmedical treatment or nursing
care for an illness or injury;

(16) ‘utilization review" means a system of reviewing the medical
necessity, appropriateness, or guality of health care services and supplies provided
under a group managed care plan using specified guidelines, including preadmission
certification, the application of practice guidelines, continued stay review, discharge
planning, preauthorization of ambulatory procedures, and retrospective review;

(17) "working day" means a day of the week that is not a Saturday,
Sunday, or a holiday.

*Sec. 3. AS 21.36.125 s amended by adding a new paragraph to read:

(16) violate a provision contained in AS 21.07.

* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section
to read:

INDIRECT COURT RULE AMENDMENT . AS 21.07.050(g), as enacted by sec. 2

of this Act, has the effect of amending Rule 602(b), Alaska Rules of Appellate Procedure, by

~15- CSHB 211( )
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providing that an appeal from a decision of an external appeal agency must be filed within
six months of the decision of the external appeal agency.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section
to read:

CONDITIONAL EFFECT. AS 21.07.050(g), as enacted by sec. 2 of this Act, takes
effect only ifsec. 4 of this Act receives the two-thirds majority vote of each house required
by art. 1V, sec. 15, Constitution of the State of Alaska.

* Sec. 6. This Act takes effect July 1, 2001.

CSI1B 211( ) -16-
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CS FOR HOUSE BILL NO. 211(JuD)
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE -SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s):  REPRESENTATIVE ROKEBERG BY REQUEST
A BILL

FOR AN ACT ENTITLED
"An Act relating to regulation of managed care insurance plans; amending Rule

602(b), Alaska Rules of Appellate Procedure; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new

section to read:
SHORT TITLE. Section 2 of this Act may be known as the Alaska Patients® Bill of
Rights.
* Sec. 2. AS 21 isamended by adding a new chapter to read:
Chapter 07. Regulation of Managed Care Insurance Plans.
Sec. 21.07.010. Patient and health care provider protection, (@) A contract
between a participating health care provider and a managed care entity that offers a
group managed care plan must contain a provision that

m provides for a reasonable mechanism to identify all health care

services to be provided by the managed care entity;

-1- CSHB 211(JUD)
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(@ clearly states or references an attachment that states the health care

provider®s rate of compensation;

(3 clearly states all ways in which the contract between the health care

provider and managed care entity may be terminated; a provision that provides for

discretionary termination by either party must apply equitably to both parties;

(4) provides that, in the event of a dispute between the parties to the

contract, a fair, prompt, and mutual dispute resolution process must be used; at a

minimum, the process must provide

(A) for an initial meeting at which all parties are present or
represented by individuals with authority regarding the matters in dispute; the
meeting shall be held within 10 working days after the plan receives written
notice of the dispute or gives written notice to the provider, unless the parties
otherwise agree in writing to a different schedule;

(B) that if, within 30 days following the initial meeting, the
parties have not resolved the dispute, the dispute shall be submitted to
mediation directed by a mediator who is mutually agreeable to the parties and
who s not regularly under contract to or employed by either of the parties;
each party shall bear its proportionate share of the cost of mediation, including
the mediator fees;

(C) that if, after a period of 60 days following commencement
of mediation, the parties are unable to resolve the dispute, either party may
seek other relief allowed by law;

(D) that the parties shall agree to negotiate in good faith in the
initial meeting and in mediation;

(®) states that a health care provider may not be penalized or the health

care provider®s contract terminated by the managed care entity because the health care

provider acts as an advocate for a covered person in seeking appropriate, medically

necessary health care services;

(6) protects the ability of a health care provider to communicate openly

with a covered person about all appropriate diagnostic testing and treatment options;

and

22
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(7) defines words in a clear and concise manner.

(b) A contract between a participating health care provider and a managed care
entity that offers a group managed care plan may not contain a provision that

(D) has as its predominant purpose the creation of direct financial
incentives to the health care provider for withholding covered health care services that
are medically necessary; nothing in this paragraph shall be construed to prohibit a
contract between a participating health care provider and a managed care entity from
containing incentives for efficient management of the utilization and cost of covered
health care services;

(2 requires the provider to contract for all products that are currently
offered ortha* may be offered in the future by the managed care entity; and

(3) requires the health care provider to be compensated for health care
services performed at the same rate as the health care provider has contracted with
another managed care entity.

(©) A managed care entity may not enter into a contract with a health care
provider that requires the provider to indemnify or hold harmless the managed care
entity for the acts of the managed care entity. An indemnification or hold harmless
clause entered into in violation of this subsection is void.

Sec. 21.07.020. Required contract piovisions for group managed care
plans. A group managed care plan must contain

(1) a provision that preauthorizalion for a covered medical procedure
on thebasis ofmedical necessity may not be retroactively denied unless the
preauthorization is based on materially incomplete or inaccurate information provided
by or on behalf of the provider;

(2 a provision that a determination regarding the medical necessity or
appropriateness of health care services for an enrollee or the application of managed
care plan provisions to an enrollee must be made by medical reviewers from an
independent review organization; a determination by a medical reviewer shall be based
on the medical reviewer 3 expert medical judgment, after consideration of relevant
medical, scientific, and cost-effective evidence, and medical standards of practice in

this state; except as provided in this paragraph, the independent review organization

3 CSHB 211(JUD)
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must ensure that a determination is consistent with the scope of covered benefits as
outlined in the managed care plan; a medical reviewer may override the managed care
plan 3 standard of medical necessity or appropriateness of health care services if the
standard is determined by the medical reviewer to be unreasonable or inconsistent with
sound, evidence-based medical practice;

(3) a provision for emergency room services if any coverage is
provided for treatment of a medical emergency;

(4) a provision that covered health care services be reasonably available
in the community in which a covered person resides or that, if referrals are required
by the plan, adequate referrals outside the community be available if the health care
service is not available in the community;

(5) a provision that any utilization review decision

(A) must be made within 72 hours after receiving the request
for preapproval for nonemergency situations; for emergency situations,
utilization review decisions for care following emergency services must be
made as soon as is practicable but in any event no later than 24 hours after
receiving the request for preapproval or for coverage determination; and

(B) to deny, reduce, or terminate a health care benefit or to
deny payment for a health care service because that service is not medically
necessary shall be made by an employee or agent of the managed care entity
who isa licensed health care provider;

(6) a provision that provides for an intemal appeal mechanism for a
covered person who disagrees with a utilization review decision made by a managed
care entity; except as provided under (7) of this section, this appeal mechanism must
provide for a written decision

(A) from the managed care entity within 18 working days after
the date written notice of an appeal is received; and

J3) on the appeal by an employee or agent of the managed care
entity who holds the same professional license as the health care provider who
is treating the covered person;

(7) a provision that provides for an intemal appeal mechanism for a

CSHB 211(JuD) -4
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covered person who disagrees with a utilization review decision made by a managed
care entity in any case in which delay would, in the written opinion of the treating
provider, jeopardize the covered person®s life or materially jeopardize the covered
person 3 health; the managed care entity shall
(A) decide an appeal described in this paragraph within 72
hours after receiving the appeal; and
(B) provide for a written decision on the appeal by an employee
or agent of the managed care entity who holds the same professional license
as the health care provider who is treating the covered person;

(8) a provision that discloses the existence of the right to an external
appeal of a utilization review decision made by a managed care entity; the external
appeal shall be as conducted in accordance with AS 21.07.050;

(© a provision that discloses covered benefits, optional supplemental
benefits, and benefits relating to and restrictions on nonparticipating provider services;

(10) a provision that describes the preapproval requirements and
whether clinical trials or experimental or investigational treatment are covered;

(11) a provision describing a mechanism for assignment of benefits for
health care providers and payment of benefits;

(12) a provision describing availability of prescription medications or
a formulary guide, arid whether medications not listed are excluded; if a formulary
guide is made available, the guide must be updated annually; and

(13) a provision describing available translation or interpreter services,
including audiotape or braille information.

Sec. 21.07.030. Choice of health care provider, (@ Ifamanaged care entity
offers a group health plan that provides for coverage of health care services only if the
services are furnished through a network of health care providers that have entered into
a contract with the managed care entity, the managed care entity shall also offer a non—
network option to enrollees at initial enrollment, as provided under (c) of this section.
The non-network option may require that a covered person pay a higher deductible,
copayment, or premium for the plan if the higher deductible, copayment, or premium

results from increased costs caused by the use of a non-network provider. The
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managed care entity shall provide an actuarial demonstration of the increased costs to
the director at the director's request. |f the increased costs are not justified, the
director shall determine the appropriate costs allowed and determine the appropriate
amount of higher deductible, copayment, or premium. This subsection does not apply
to an enrollee who is offered non-network coverage through another group health plan
or through another managed care entity in the group market.

(b) The amount of any additional premium charged by the managed care entity
for the additional cost of the creation and maintenance of the option described in (a)
of this section and the amount of any additional cost sharing imposed under this option
shall be paid by the enrollee unless it is paid by the employer through agreement with
the managed care entity.

(c) An enrollee may make a change to the health care coverage option
provided under this section only during a time period determined by the managed care
entity. The lime period described in this subsection must occur at least annually.

(d) If a managed care entity that offers a group managed care plan requires or
provides for a designation by an enrollee of a participating primary care provider, the
managed care entity shall permit the enrollee to designate any participating primary
care provider that is available to accept the enrollee.

(e) Except as provided in this subsection, a managed care entity that offers a
group managed care plan shall permit an enrollee to receive medically necessary or
appropriate specialty care, subject to appropriate referral procedures, from any qualified
participating health care provider that is available to accept the individual for medical
care. This subsection does not apply to specialty care if the managed care entity
clearly informs enrollees of the limitations on choice of participating health care
providers with respect to medical care. In this subsection,

(1) "appropriate referral procedures" means procedures for referring
patients to other health care providers as set out in the applicable member contract and
as described under (a) of this section;

(2) "specialty care" means care provided by a health care provider with
training and experience in treating a particular injury, illness, or condition.

(f) If acontract between a health care provider and a managed care entity is

211(JUD) -6-
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terminated, a covered person may continue to be treated by that health care provider
as provided in this subsection. If a covered person is pregnant or being actively
treated by a provider on the date of the termination of the contract between that
provider and the managed care entity, the covered person may continue to receive
health care services from that provider as provided in this subsection, and the contract
between the managed care entity and the provider shall remain in force with respect
to the continuing treatment. The covered person shall be treated for the purposes of
benefit determination or claim payment as if the provider were still under contract with
the managed care entity. However, treatment is required to continue only while the
group managed care plan remains in effect and
(1) for the period that is the longest of the following:

(A) the end of the current plan year;

(B) up to 90 days after the termination date, if the event
triggering the right to continuing treatment is part of an ongoing course of
treatment; or

(C) through completion of postpartum care, if the covered
person is in the second trimester of pregnancy on the date of termination; or

(2) until the end of the medically necessary treatment for the condition,
disease, illness, or injury' if the person has a terminal condition, disease, illness, or
injury; in this paragraph, "terminal® means a life expectancy of less than one year.

(9) The requirements of this section do not apply to health care services
covered by Medicaid.

Sec. 21.07.040. Confidentiality of managed care information, (a) Medical
and financial information in the possession of a managed care entity regarding an
applicant or a current or former person covered by a managed care plan is confidential
and is not subject to public disclosure.

(b) This section does not apply to medical information that is disclosed if

(1) the individual whose identity is disclosed gives written consent to
the disclosure;
(2) the information is disclosed for research

(A) that is subject to federal law and regulations protecting the
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lights and welfare of research participants; or
(B) wusing health information that protects the confidentiality of
participants by coding or encryption of information that would otherwise
identify the patient;
3) the information is disclosed for purposes of obtaining
reimbursement under health insurance;
(4) the information is disclosed at the written request of the covered
person;
(5) the disclosure is required by law.

Sec. 21.07.050. External health care appeals, (@) A managed care entity
offering group health insurance coverage shall provide for an external appeal process
that meets the requirements of this section in the case of an externally appealable
decision for which a timely appeal is made in writing either by the managed care
entity or by the enrollee.

(b) A managed care entity may condition the use of an external appeal process
in the case of an externally appealable decision upon a final decision in an internal
appeal under AS 21.07.020, but only if the decision is made in a timely basis
consistent with the deadlines provided under this chapter.

(c) Except as provided in this subsection, the external appeal process shall be
conducted under a contract between the managed care entity and one or more external
appeal agencies that have qualified under AS 21.07.060. The managed care entity
shall provide

(1) that the selection process among external appeal agencies qualitying
under AS 21.07.060 does not create any incentives for external appeal agencies to
make a decision in a biased manner;

(2) for auditing a sample of decisions by external appeal agencies to
assure that decisions are not made in a biased manner; and

(3) that all costs of the process, except those incurred by the enrollee
or treating professional in support of the appeal, shall be paid by the managed care
entity and not by the enrollee.

(d) An external appeal process must include at least the following:

CSHB 211(JUD) -8-
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(1) a fair, de novo determination based on coverage provided by the
plan and by applying terms as defined by the plan; however, nothing in this paragraph
may be construed as providing for coverage of items and services for which benefits

are excluded under the plan or coverage;

(2) an external appeal agency shall determine whether tiie managed care
entity’s decision is (A) in accordance with the medical needs of the patient involved,
as determined by the managed care entity, taking into account, as of the time of the
managed care entity's decision, the patient's medical needs and any relevant and
reliable evidence the agency obtains under (3) of this subsection, and (B) in
accordance with the scope of the covered benefits under the plan; if the agency
determines the decision complies with this paragraph, the agency shall affirm the
decision, and, to the extent that the agency determines the decision is not in
accordance with this paragraph, the agency shall reverse or modify the decision;

(3) the external appeal agency shall include among the evidence taken
into consideration

(A) the decision made by the managed care entity upon internal
appeal under AS 21.07.020 and any guidelines or standards used by the
managed care entity in reaching a decision;

(B) any personal health and medical information supplied with
respect to the individual whose denial of claim for benefits has been appealed;

(C) the opinion of the individual's treating physician or health
care provider; and

(D) the group managed care plan;

(4) the external appeal agency may also take into consideration the
following evidence:

(A) the results of studies that meet professionally recognized
standards of validity and replicability or that have been published in peer-
reviewed journals;

(B) the results of professional consensus conferences conducted
or financed in whole or in part by one or more government agencies;

(C) practice and treatment guidelines prepared or financed in
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whole or in part by government agencies;

(D) government-issued coverage and treatment policies;

(E) generally accepted principles of professional medical
practice;

(F) to the extent that the agency determines it to be free of any
conflict of interest, the opinions of individuals who are qualified as experts in
one or more fields of health care that are directly related to the matters under
appeal;

(G) to the extent that the agency determines it to be free of any
conflict of interest, the results of peer reviews conducted by the managed care
entity involved;

(H) the community standard of care; and

(I) anomalous utilization patterns;

(5) an external appeal agency shall determine

(A) whether a denial of a claim for benefits is an externally
appealable decision;

(B) whether an externally appealable decision involves an
expedited appeal;, and

(C) for purposes of initiating an external review, whether the
internal appeal process has been completed;

(6) a party to an externally appealable decision may submit evidence
related to the issues in dispute;

(7) the managed care entity involved shall provide the external appeal
agency with access to information and to provisions of the plan or health insurance
coverage relating to the matter of the externally appealable decision, as determined by
the external appeal agency; and

(8) a determination by the external appeal agency on the decision must

(A) be made orally or in writing and, if it is made orally, shall
be supplied to the parties in writing as soon as possible;

(B) be made in accordance with the medical exigencies of the

case involved, but in no event later than 21 working days after the appeal is
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filed, or, in the case of an expedited appeal, 72 hours after the time of

requesting an external appeal of the managed care entity's decision;

(©) state, in layperson's language, the basis for the
determination, including, if relevant, any basis in the terms or conditions of the
plan or coverage; and

(D) inform the enrollee of the individual's rights, including any
time limits, to seek further review by the courts of the external appeal
determination.

(e) If the external appeal agency reverses or modifies the denial of a claim for
benefits, the managed care entity shall

(1) upon receipt of the determination, authorize benefits in accordance
with that determination;

(2) take action as may be necessary to provide benefits, including items
or services, in a timely manner consistent with the determination; and

(3) submit information to the external appeal agency documenting
compliance with the agency's determination.

(f) A decision of an external appeal agency is binding unless a person who is
aggrieved by a final decision of an external appeal agency appeals the decision to the
superior court.

(g9) An appeal of a final decision of an external appeal agency must be filed
within six months after the date of the decision of the external appeal agency.

(h) In this section, "externally appealable decision”

(1) mea.'s

(A) adenial of aclaim for benefits that is based in whole or in
part on a decision that the item or service is not medically necessary or
appropriate or is investigational or experimental, or in which the decision as to
whether a benefit is covered involves a medical judgment; or

(B) a denial that is based on a failure to meet an applicable
deadline for internal appeal under AS 21.07.020;

(2) does not include a decision based on specific exclusions or express

limitations on the amount, duration, or scope of coverage that do not involve medical

-11- CSHB 211(JUD)
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judgment, or a decision regarding whether an individual is a participant, beneficiary,
or enrollee under the plan or coverage.

Sec. 21.07.060. Qualifications of external appeal agencies, (a) An external
appeal agency qualifies to consider external appeals if, with respect to a group health
plan, the agency is certified by a qualified private standard-setting organization
approved by the director or by a health insurer operating in this state as meeting the
requirements imposed under (b) of this section.

(b) An external appeal agency is qualified to consider appeals of group health
plan health care decisions if the agency meets the following requirements:

(1) the agency meets the independence requirements of this section;

(2) the agency conducts external appeal activities through a panel of
two clinical peers, unless otherwise agreed to by both parties; and

(3) the agency has sufficient medical, legal, and other expertise and
sufficient staffing to conduct external appeal activities for the managed care entity on
a timely basis consistent with this chapter.

(c) A clinical peer or other entity meets the independence requirements of this
section if

(1) the peer or entity does not have a familial, financial, or professional
relationship with a related party;

(2) compensation received by a peer or entity in connection with the
external review is reasonable and not contingent on any decision rendered by the peer
or entity;

(3) the plan and the issuer have no recourse against the peer or entity
in connection with the external review; and

(4) the peer or entity does not otherwise have a conflict of interest with
a related party.

(d) In this section, "related party" means

(1) with respect to

(A) agroup health plan or health insurance coverage offered in
connection with a plan, the plan or the insurer offering the coverage; or

(B) individual health insurance coverage, the insurer offering

211(JUD) -12-
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the covenge, or any plan sponsor, fiduciary, officer, director, or management

employee of the plan or issuer;

(2) the health care professional that provided the health care involved
in the coverage decision;

(3) the institution at which the health care involved in the coverage
decision is provided,;

(4) the manufacturer of any drug or other item that was included in the
health care involved in the coverage decision;

(5) the covered person; or

(6) any other party that, under the regulations that the director may
prescribe, is determined by the director to have a substantial interest in the coverage
decision.

Sec. 21.07.070. Limitation on liability of reviewers. An external appeal
agency qualifying under AS 21.07.060 and having a contract with a managed care
entity, and a person who is employed by the agency or who furnishes professional
services to the agency, may not be held by reason of the performance of any duty,
function, or activity required or authorized under this chapter to have violated any
criminal law, or to be civilly liable if due care was exercised in the performance of the
duty, function or activity and there was no actual malice or gross misconduct in the
performance of the duty, function, or activity.

Sec. 21.07.080. Religious nonmedical providers. This chapter may not be
construed to

(1) restrict or limit the right of a managed care entity to include health
care services provided by a religious nonmedical provider as health care services
covered by the managed care plan;

(2) require a managed care entity, when determining coverage for
health care services provided by a religious nonmedical provider, to

(A) apply medically based eligibility standards;
(B) use health care providers to determine access by a covered

person;

(C) use health care providers in making a decision on an

-13- CSHB 211(JUD)
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internal or external appeal; or

(D) require a covered person to be examined by a health care
provider as a condition of coverage; or
3) require a managed care plan to exclude coverage for health care
services provided by a religious nonmedical provider because the religious nonmedical
provider is not providing medical or other data required from a health care provider
if the medical or other data is inconsistent with the religious nonmedical treatment or
nursing care being provided.

Sec. 21.07.250. Definitions. In this chapter,

(1) “clinical peer" means a health care provider who is licensed to
provide the same or similar health care services and who is trained in the specialty or
subspecialty applicable to the health care services that are provided;

(2) “clinical trial" means treatment, research, study, or investigation
over a period of time of an injury, illness, or medical condition;

(3) "emergency room services" means health care services provided by
a hospital or other emergency facility after the sudden onset of a medical condition
that manifests itself by symptoms of sufficient severity, including severe pain, that the
absence of immediate medical attention would reasonably be expected by a prudent
person who possesses an average knowledge of health and medicine to result in

(A) the placing of the person's health in serious jeopardy;
(B) aserious impairment to bodily functions; or
(C) aserious dysfunction or a bodily organ or part;

(4) "group managed care plan" or "plan" means a group health
insurance plan operated by a managed care entity;

(5) '"health care provider" meansa person licensed in this state or
another state of the United States to provide health care services;

(6) "health care services" means treatment of an individual for an
injury, illness, or disability and includes preventative treatment of an injury or illness;

(7) "health insurance" has the meaning given in AS 21.12.050(a);

(8) "managed care" means a contract given to an individual, family, or

group of individuals under which a member is entitled to receive a defined set of

211(JUD) -14-
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health care benefits in exchange for defined consideration and that requires the member
to comply with utilization review guide lines; "managed care" does not include
Medicaid coverage under 42 U.S.C. 1396 - 1396p (Social Security Act);

(9) "managed care contractor" means a contractor who establishes,
operates, or maintains a network of participating health care providers, conducts or
arranges for utilization review activities, and contracts with a managed care entity,

(10) "managed care entity" means an insurer, a hospital or medical
service corporation, a health maintenance organization, an employer or employee
health care organization, a managed care contractor that operates a group managed care
plan, or a person who has a financial interest in health care services provided to an
individual,

(1)  "medical emergency" means the sudden onset of a medical
condition that manifests itself by symptoms of sufficient severity, including severe pain
that in the absence of immediate medical attention would reasonably be expected by
a prudent person who possesses an average knowledge of health and medicine to result
in

(A) the placing of the person's health in serious jeopardy;
(B) aserious impairment to bodily functions; or
(C) aserious dysfunction of any bodily organ or part;

(12) "participating health care provider" means a health care provider
who has entered into an agreement with a managed care entity to provide services or
supplies to a patient covered by a group managed care plan;

(13) "primary care provider" means a health care provider who provides
general health care services and does not specialize in treating a single injury, illness,
or condition or who provides obstetrical, gynecological, or pediatric health care
services;

(14) "provider" means a health care provider;

(15) “"religious nonmedical provider' means a person who docs not
provide medical care, but who provides only religious nonmedical treatment or nursing

care for an illness or injury;

(16) "utilization review" means a system of reviewing the medical

-15- CSHB 211(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



o ~ w N

© N o

10
11

12

13
14
15
16
17
18
19
20

WORK DRAFT WORK DRAFT 1-LS0472w

necessity, appropriateness, or quality of health care services and supplies provided

under a group managed care plan using specified guidelines, including preadmission

certification, the application of practice guidelines, continued stay review, discharge

planning, preauthorization of ambulatory procedures, and retrospective review;

(17) "working day" means a day of the week that is not a Saturday,

Sunday, or a holiday.

* Sec. 3. AS 21.36.125 is amended by adding a new paragraph to read:
(16) violate a provision contained in AS 21.07.
* Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section
to read:

INDIRECT COURT RULE AMENDMENT. AS 21.07.050(g), as enacted by sec. 2
of this Act, has the effect of amending Rule 602(b), Alaska Rules of Appellate Procedure, by
providing that an appeal from a decision of an external appeal agency must be filed within
six months of the decision of the external appeal agency.

* Sec. 5. The uncodified law of the State of Alaska is amended by adding a new section
to read:

CONDITIONAL EFFECT. AS 21.07.050(g), as enacted by sec. 2 of this Act, takes
effect only if sec. 4 of this Act receives the two-thirds majority vote of each house required
by art. IV, sec. 15, Constitution of the State of Alaska.

* Sec. 4. This Act takes effect July 1, 2001

CSHB 21KJUD) -16-
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CS FOR HOUSE BILL NO. 211( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

Offered:

Referred:

Sponsor(s): REPRESENTATIVE ROKEBERG BY REQUEST
A BILL
FOR AN ACT ENTITLED

'An Act relating to regulation of managed careinsurance plans; amending Rule

602(b), Alaska Rules of Appellate Procedure; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section L The uncodificd law of the State of Alaska is amended by adding a new
section 1o reed:
SHORT TITLE. Section 2 of this Act may be known as the Alaska Patients” Bill of
Rights.
* Sec. 2. AS 21 wsamended by adding a new chapter to reed:
Chapter 07. Regulation of Managed Care Insurance Plans.
Sec. 21.07.010. Patient and health core provider protection, (a) A contract
between a participating health care provider and a managed careentity that offers a
group managed care plan must contain a provision that
(1) clearly states or references an attachment that states the health carc

provider™s rate of compensation:

CSHB2LK )
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(2) clearly stales all ways in which the contract between the heajtn care

provider and managed care entity may be terminated; a provision that prpVides for

discret

ionary termination by either party must apply equitably to both parties;
(3) provides thet, in the event of a dispute between the parties to the

contract, a fair, prompt, and mutual dispute resolution process ipust be used; at a

minimum, the process must provide

(A) for an initial meeting at which ah' parties are present or
represented by individuals with authority regarding/me matters in dispute; the
meeting shall be held within 14 working days after the plan receives written
notice of the dispute or gives written notice to'thc provider, unless the parties
otherwise agree in writing to a different schedule;

(B) that if. within 30 days following (he initial meeting, the
parties have not resolved the dispute, the dispute shall be submitted to
mediation directed by a mediator who is mutually agreeable to the parties and
who is not regularly under contract to or employed by either of the parties;
each party shall bear its proportionate share of the cost of mediation, including
the mediator fees;

(C) that if/after a period of 60 days following commencement
of mediation, the parries aie unable to resolve the dispute, either party may
seek other relief allotted by law;

(D)/that the parties dall agree to negotiate in good faith in the
inftial meeting a/d in med”. .oy

(4) sta”s that a health care provider may not be penalized or the health

care provider’s contract terminated by the managed care entity because the health care

provider acts as an advocate for a covered person in seeking appropriate, medically

necessary healm cart services;

(5) protects the ability of a health care provider to communicate openly

with a cov/rcd person about all appropriate diagnostic testing and treatment options;

and

(6) defines words in aclear and concise manner.

() A ootract between a participating health care provider and a managed care
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etity that offers a group managed care pJan may not comahflfprovision trat

(@ has as its predominant pufpcjse”lhe creation of direct firacial
incentives to the health care provider for withholding covered health care services tet
are medically necessary; nothing inrtms paragraph sall be construed io prohibit a
cotract between a participmjng heakth care provider and a managed care ettity from
containing incentives”efFicient management of the utilization and cost of covered
health care services;

(@ requires tte providerjo'furchase or use all products that are
aurrently offered or that may be offprtoin the future by the managed care ettity; and

(@ requires the health care provider to be compensated for health care
services performed at the same rate as the health carc provider has contracted with

another managed care aitity.
© A managed care aitity may not enierfnio a contract with a health care

provider that requires the provider to indemify or hold harmless the managed care I
aaty. An indemification or hsjWnamiless clause entered into in violation of this ()
sulbsection is woid.

Sec. 21.07.020. Required contract provisions for group managed care
plans. A group managed carc plan must comtain

(@ a provision tret preauthorization for a covered medical procedure™”?
on the besis of medical nrecessity may not be retroectively denied wnless the Y (
preauihorization s based on materially incomplete or inaccurate information provided P
by or on behalf of the provider;

(@ a provision for emergency room services if any coverage B
provided for treatment of a medical emergency;

(@ a provision ttat covered health care services be reasonably available®
in the conmunity inwhich a covered person resides or (et adequate referrals outside®
the coomunity be available if the health care service s not awailable in the )
community;

(® a provision that any utillization review decision

(A) must be made within 72 hours after receiving the request )
for preapproval for noncmergency srtatians; for emergency sitatias, ( U

CSHB 211( )
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utilization review decisions for carc Following emergency services must be
made as soon as Is practiceble but in any event no later than 24 hours after
receiving the reguest for preapproval or for coverage determination; and
®) 1o deny, reduce, or terminate a health care berefit or o
deny payment for a health care service because that service is not medically
necessary sall bcmadchyan employee or agent of the managed care entity

who isa licenseiwealth careprovider; —n 2.
(®) a provision trat provides for an intarmal appeal mechanism for a

< covered person who disagrees with a utilizatian review decision made by a managed
Il care entity; except as provided under (6) of this section, this appeal mechanism must
n provide for a written decision from the managed care entity within"CFworking days
1 after the date written notice of an gopeal s received;
2 ®) a provision tat provides for an interral appeal mechanism for a
1 covered person who disagrees with a utilizatian review decision made by a managed
IS care ettity in any case in which delay would, in the wmwtr opinion of the treatirg
13 provider, jeopardize the covered persn™s liFe or materially jeopardize the coveted
17 person”s health; the managed care atity sall decide an appeal described in this
18 paragraph within 72 hours after receiving the appeal ;
19 (@ a provision thet discloses the existence of the rigit 1o an exterral
20 appeal of a utilization review decision made by a managed care atity: the extermal
21 appeal dall be as conducted in accordance with AS 21.07.050;
22 @) a provision that discloses covered berefits, gptional supplemental
23 berefits, and berefits relating to and TCS'gE]Jfirg"0in nonjwticipating provider servicss;
24 ) a provision ttet describes™e preappnml requirements and whether
25 clinical trials or experimental or investigational treatment are covered;
26 (10) a provision describingfassignment of berefits for health care

27 providers and health care faalities;
28 () a provision describing availability of prescription medications or
29 a formulary guidefrdj~-stfuchi” ifjybrmulary guide ismade aailable, the guide

30 must be updated annual ly™and
(12) a provision describing available traslation or interpreter servicess,

4

CSKB211( ) 4.
Neu TaxC Underlined (DELETED TEXT BRACKETED)



Diid iy
bUV bbl ifUbb

npr JN/K‘&H,ULﬁ)UUbaﬂJH HiasKa st nea Hssn .

—_

©0°\lo>o1:(>oo|\>

W oWON N NN N NN R —
HO@W\I@NA&;M'—‘OGEESGESB:B

WORK DRAFT WORK DRAFT 1-LSOA7TAN

including audiotape or braille information.
Sec. 21.07.030. Choice of health care providen/fff If a managed care entity

offers a group health plan that provides for covcragr'of health care services only if the

services arc furnished through a network ofhcalth carc providers that have entered into \A

a contract with the managed care entitylne managed care entity shall also offer a non-
network option to enrollees at initjatfenrollment. as provided under (c) of this section.
The non-network option may™equire that a covered person pay a higher deductible or
copaymenr and a highep”rcmium for the plan. This subsection does not apply to an
enrollee who is offered non-network coverage through another group health plan or
through anothep'managed care entity in the group market.

(b) The amount of any additional premium charged by the managed care entity
for the additional cost of the creation and maintenance of the option described in (a)
of this section and the amount of any additional cost sharing imposed under this option
shall be paid by the enrollee unless it is paid by the employer through agreement with
the managed care entity.

(c) An enrollee may make a change to the health care coverage option
provided under this section only during a time period determined by the managed care
entity. The time period described in this subsection must occur at leasr annually.

(d) If amanaged care entity that offers a group managed carc plan requires or
provides for a designation by an enrollee of a participating primary care provider, the
managed care entity shall permit the enrollee to designate any participating primary
care provider that is available to accept the enrollee.

(e) Except as provided in this subsection, a managed care entity that offers a
group managed care plan shall permit an enrollee to receive medically necessary or
appropriate specialty care, subject to appropriate referral procedures, from any qualified
participating health care provider that is available to accept the individual for medical
care. This subsection docs not apply to specialty care if the managed care entity
clearly informs enrollees of the limitations on choree of participating health carc

providers with respect to medical care. In this subsection,

0] "appropriate referral procedures” means procedures for refel

patients to other health care providers™® -
b

tj». *ln
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2 "'specialty care" means care provided by a health caie provider with

training and experience in treating a particular injury, illness, or condition.

() A managed carc entity shall notify a covered person when a contract
between a health care provider and the managed care entity is terminated for cause.

(g) If acontract between a health care provider and a managed carc entity is
terminated, a covered person may continue to be treated by that health care provider
as provided in this subsection. If a covered person is pregnant or being actively
treated by a provider on the date of the termination of the contract between that
provider and the managed care entity, the covered person may continue to receive
health care services from that provider as provided in this subsection, and the contract
between the managed care entity and the provider shall remain in force with respect
to the continuing treatment. The covered person shall be treated for the purposes of
benefit determination or claim payment as if the provider were still under contract with
the managed care entity. However, treatment is required to continue only while the
group managed care plan remains in effect and

(1) for the period that is the longest of the following:

(A) the end of the current plan year;

(B) up to 90 days after the termination date, if the event
triggering the right to continuing treatment is part of an ongoing course of
treatment; or

(C) through completion of postpartum carc, if the covered
person is in the second trimester of pregnancy on the date of termination; or

(2) until the end of the medically necessary treatment for the condition,
disease, illness, or injury if the person hes a terminal condition, disease, illness, or
injury; in this paragraph, “terminal™ means a life expectancy of less than one year.

(h) The requirements of this section do not apply to health care services

covered by Medicaid.
Sec. 21.07.040. Confidentiality of managed care information, (a) Medical

and financial information in the possession of a managed care entity regarding an
applicant or a current or former persorwwovercd by a managed care plan Is confidential

—~
mMv Ttxc Underlined IDELETED TEXT BRACKETED)



Hpr I.Uol uu

(S e N N

[=2]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29
30
3l

uyu:uva - Hiaska St ned Hssn bUV bbl c!Ubb p-
Ui M

P. 8
WORK DRAFT WORK DRAFT 1-LS0472VN

and is not subject to public disclosure-.
(b) This section does not apply to medical information that is disclosed if
(1) the individual whose identity is disclosed gives written consent to
the disclosure;
(2) the information is disclosed for research purposes using
(A) medical information that is subject to federal law protecting”
the rights and welfare of research participants; or
(B) anonymous health information in which the confidentiality
of participants is protected by coding or encryption of information that would
otherwise reveal the identity of the patient;
(3)  the information is disclosed for purposes of obtaining
reimbursement under health insurance:
(4) the information is disclosed at the written request of the covered
person.

Sec. 21.07.050. External health care, appeals, (a) A managed care entity
offering group health insurance coverage shall provide for an external appeal process
that meets the requirements of this section in the case of an externally appealable
decision for which a timely appeal is made in writing either by the managed care
entity or by the enrollee.

(b) A managed care entity may condition the use of an external appeal process
in the case of an externally appealable decision upon a final decision in an internal
appeal under AS 21.07.020. but only if the decision is made in a timely basis

consistent with the declines provided underjhis chapter.
(MExcept as provided in this subsection, the external appeal process shall be

conducted under a contract between the managed care entity and one or more external
appeal agencies that have qualified under AS 21.07.060. The managed care entity
shall provide

(1) that the selection process among external appeal agencies qualifying .
under AS 21.07.060 does not create any incentives for external appeal agencies to

make a decision in a biased manner;
@ ) for auditing a sample of decisions by external appeal agencies to 4
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assure that decisions are not made in a biased manner; and
(©) that all costs of the process, except those incurred by the enrodllee
or treating professional in support of the gopeal, dall be paid by the managed care
i entity and not by the enrollee.
J (&) (fF An extermal appeal process must include ac lesst the following:
i (O a fair, de novo determination based on coverage provided by the
plan and by applying terms as defined by the plan; however, nothing in this paragraph

{ may be construed as providing for coverage of items and services for which berefits

s are excluded under the pllan or coverage;
© @ an extermal gopeal agency gall determine wheth” rlhe managed carc
11 entity”s decision is (A) in accordance with the medical nccds"6F the patient imolved, |
12 as determined by the managed care entity, taking intp\Jocount, as of the time of the r
13 managed care entitys decision, the patiet’s mdaical needs and any relevant and
14 relicble evidence the agency dotains under (3) of this subsection, and (B) in
15 accordance with the scope of iheetSvwored berefits under the plan; if the agency
16 determines the decision compHes with this paragraph, the agency sall affitm the
17 decision, and, to the exferit that the agency determines the decision is not in
18 accordance with tfjiJ"paragrach, the agency sall reverse or modify the decision;
19 the extermal appeal agency gall include among the evidence takeru[
20 into consideration
21 (A) the decision made by the managed care eitity upon intermal
22 appeal under AS 21.07.020 and any guidelines or standards used by the
23 managed carc attity in reaching a decision;
24 (®) any personal health and medical information supplied with”
25 respect to the individual whose denial of claim for berefits has been appealed;
26 (© tre opinion of the individual™s treating physician or health
27 care provider; and
28 (D) the group managed carc plan;
29 () the extermal appeal agency may also take into consideration tfie
30 following evidence: (
31 (A) (he reaults of studies that meet professionally recognized

CSHB211( ) <
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standards of validity and replicebility or that have been published in peer-
reviewed jourrals;

(B) tre reaults of professional consensus conferences conducted
or financed in whole or in part by one or more government agencies;

(©) practice and treatment guidelines prepared or financed in
whole or in pan by government agencies;

(D) govemment-issued coverage and treatment policies;

(E)"™ gererally accepted principles of professional medical
practice; eaf-Q-~*"

(™ tothe extent thet the agency determines ittobe free of any

anflict of interest, the opinionsof individuals who are gqualified as experts in

one or more fields of health care trat are directly refated to the matters under

appeal ; and
(G) 1o the extent thet the agency determines ik tobe free of any

anflict of interest, the resulits ofpeer reviews conducted by themanaged care

etity involved;
G) an extermal appeal agency dall determine
(A) whether a denial of a claim for berefits is an extermally

appealable decision;
(B whether an extermally appealable decision inwlves an
expedited appeal; and
(©) for purposes of infdatig an extermal review, whether the
intermal appeal process has been completed;
(®) a party o an extermally appealable decision may submit evidence

related to the issues in disute;

(7) the managed care attity involved shall provide the extermal appeal

agency with access 1o information and to provisions of the plan or health insurance
coverage relating to the matter of the extermally appealable decision, as determined by

the extermal appeal agency; and

(®) a determination by the extermal gppeal agency on the decision must
(A be made oally or inwriting and, ifit is made orally, sall

CSHB21K )
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L be supplied to the parties in writing as soon as possible;
2 (B) he made in accordance with the medical exigencies of the
3 case involved, but in no event later than 21 working days after the appeal is
4 filed, or. in the case of an expedited appeal, 72 hours after the time of
5 requesting an external appeal of the managed care entity's decision;
6 (C)  state, in layperson’s language, the basis for the
! determination, including, if relevant, any hasis in the terms or conditions of the
8 plan or coverage: and
9 (D) inform the enrollee of the individual's rights, including any
10 time limits, to seek further review by the courts of the external appeal
11 determination.
12 (e) If the external appeal agency reverses or modifies the denial of a claim for
13 benefits, the managed care entity shall
14 (1) upon receipt of the determination, authorize benefits in accordance
15 with that determination;
16 (2) take action as may be necessary to provide benefits, including items
17 or services, in a timely manner consistent with the determination; and
18 (3) submit information to the external appeal agency documenting
19 compliance with the agency's determination.
20 (OA decision of an external appeal agency is binding unless a person who is d
21 aggrieved by a final decision of an external appeal agency appeals the decision to the
22 superior court.
23 (y) An appeal of a final decision of an external appeal agency must be filed
24 within six months after the date of the decision of the external appeal agency.
25 (h) In this section, "externally appealable decision"
26 (1) means
21 (A) adenial of a claim for benefits that is based in whole or in
28 part on a decision that the item or service is not medically necessary or
29 appropriate or is investigational or experimental, or in which the decision as to
30 whether a benefit is covered involves a medical judgment; or
31 (B) a denial that is based on a failure to meet an applicable
CSHB 211( ) -10-
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deadline for intermal appeal under AS 21.07.020;
() docs not include a decision based on specific exclusions or eqress

limitations on the amount, duration, or scope of coverage that do not involve medical
Judgment, or a decision regarding whether an individual s a participait, bereficiary,
or enrollee under the plan or coverage.

Sec. 21.07.060. Qualifications of extermal appeal agencies, (@) An exterma
appeal agency qualifies to consider extermal appeals if, with respect to a group health
plan, the agency s cartified by a qualified private standard-setting organization
approved by the director or by a health insurer operating in this state as meeting the
requirements imposed under (b) of this section.

(9] An extermal appeal agency s gqualified to consider appeals of group health
plan health care decisions if (he agency meets the following requirements:

(@ the agency meets the independence requirements of this section;

(@ the agency conducts extermal appeal activities through a parel of

infcafpeers”sd

(©) the agency has sufficient medical, lecpl, and other expertise and
sufficient staffing to conduct extermal appeal activities for the managed care ettity on
a timely besis consistent with this depter.

© A dinical peer or ailier ettty meets the independence requirements of this
section if

@ the peer or entity docs not have a familial, firarcial, or professional
relationship with a related party;

(@ compensation received by a peer or entity in connection with the
extermal review is reasonable and not contingent on any decision rendered by the peer
or aitity;

(@ tre plan and the isser have no recourse against the peer cr aitity
in connection with the extermal review; and

(@ tre peer or attity does not otherwise have a anflict of interest with

a related party.
@ In this section, "related patty’’ means

@O with respect o

“11- CSHB21K )
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(A) agroup health plan or health insurance coverage offered in
connection with a plan, the plan or the insurer offering the coverage; or
(B) individual health insurance coverage, the insurer offering
the coverage, or any plan sponsor, fiduciary, officer, director, or management
employee of the plan or issuer;
(2) the health carc professional that provided the health care involved
in the coverage decision;
(3) the institution at which the health care involved in the coverage
decision is provided;
(4) the manufacturer of any drug or other item chat was included in the
health care involved in the coverage decision;
(5) the covered person; or
6 ) any other party that, under the requlations that the director may
prescribe, is determined by the director to have a substantial interest in the coverage
decision,

Sec. 21.07.070. Limitation on liability of reviewers. An external appeal
agency qualifying under AS 21.07.060 and having a contract with a managed care
entity, and a person who is employed by the agency or who furnishes professional
services to the agency, may not be held by reason of the performance of any duty,
function, or activity required or authorized under this chapter to have violated any
criminal law, or to be civilly liable if due care was exercised in the performance of the
duty, function or activity and there was no actual malice or gross misconduct in the
performance of the duty, function, or activity.

Sec. 21.07.080. Religious nonmedical providers. This chapter may not be
construed to

(1) restrict or limit the right of a managed care entity to include health
care services provided by a religious nonmedical provider os health care services
covered by the managed care plan;

(2) require a managed care entity, when determining coverage for

health care services provided by a religious nonmedical provider, to
(A) apply medically hased eligibility standards;

CSHB 211( ) -12-
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! CB) use health care providers to determine access by a coveted
2 person;
3 (©) use health care providers in making a decision on an
4 interral or external appeal; or
> (D) require a covered person to be examined by a health carc
6 provider as a condition of coverage; or
7 (©) require a managed carc plan to exclude coverage for health care
8 services provided by a religious nonmedical provider because the religious nonmedical
9 provider is not providing medical or other data required from a health care provider
10 if the medical or other data s incosistatt with the religioss nonmedical treatment or
11 nursing care being provided.
12 Sec. 21.07.250. Definitions. In this depter.
13 (@D ‘clinical peer” means a health carc provider who s licensed o
14 provide the same or similar health care services and who is trained in the specialty or
15 subspecwlty applicable to the health care services that are provided;
16 @ “clinical trial" means treatment, research, study, or investigation
7 over a period of lime of an injury, illress, or medical condition;
18 @ "emergency room services' means health carc services provided by
19 a hospital or other emergency fecility after the sudden onset of a medical condition
20 that manifests itself by symptoms of sufficient sawerity, including severe pain, that the
21 absence of immediate medical attertion would reasonably be expected by a prudent
22 person who possesses an average knowledge of health and medicine to result in
23 (A) the placing of the person™s health In serious jeopardy;
24 (B a seriouss impaimment to bodily functions; or
25 (© a serious dysfunction of a bodily organ or parr;
26 @ ‘'group managed care plan” or "plan” means a group health
27 insurance plan operated by a managed carc entity;
28 ®G) '"health care provider' means a person licensed in this state or
29 another state of the United States to provide health care services;
30 ®) ‘'health care servicss" means treatment of an individual for an
31 injury, illrsss, or disability and includes preventative treatment of an injury or illnsss;

13- CSHB 211( )
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() "health insurance” has the meaning given In AS 21.12.050(a);

(8) "managed carc" means a contract given to an individual, family, or
group of individuals under which a member is entitled to receive a defined set of
health care benefits in exchange for defined consideration and that requires the member
to comply with utilization review guide lines; "managed care” does not include
Medicaid coverage under 42 U.S.C. 1396 - 1396p (Social Security Act);

(9) “managed carc contractor" means a contracts who establishes,
operates, or maintains a network of participating health care providers, conducts or
arranges for utilization review activities, and contracts with a managed care entity;

(10) "managed carc entity” means an insurer, a hospital or medical
service corporation, a health maintenance organization, an employer or employee
health care organization, a managed care contractor that operates a group managed care
plan, or a person who has a financial interest in health care services provided to an
individual;

(11) "medical emergency” means the sudden onset of a medical
condition that manifests itself by symptoms of sufficient severity, including severe pain
that in the absence of immediate medical attention would reasonably be expected by
a prudent person who possesses an average knowledge of health and medicine to result

n-v M Ihc plac'n$ of the person's health in serious jeopardy;
(B) a serious impairment to bodily functions; or
y 2 (©) a szrious dysfunction of any bodilly organ or pan;

(12) "participating health care provider" means a health carc provider
who has entered into an agreement with a managed care entity to provide services or
supplies to a patient covered by a group managed care plan;

(13) "primary care provider" means a health care provider who provides
general health care services and does not specialize in treating a single injury, illness,
or condition or who provides obstetrical, gynecological, or pediatric health care

services;
(14) "provider" means a health care provider;

(15) "religious nonmedieal provider" means a person who does not

2”‘ ) -14-
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provide medical care, but who provides only religioss nonmedical treatment or nursing
care for an illness or injury;

(16) “utlization review'" means a system of reviewing the medical
necessity, appropriateness, or qality of health care services and supplies provided
under a gioup managed care plan using specified guidelines, including preadmission
cartification, the application of practice quidelines, continued stay review, discharge
planning, prcauthorization of ambulatory procedures, and retrospective review;

@7 "working day' means a day of the week that is not a Saturday,
Sunday, or a holiday.

* Sec. 3. AS 21.36.125 isamended by adding a new paragraph to read:

(16) violate a provision contained In AS 21.07.

* Sec. 4. The uncodified law of the State of Alaska s amended by adding a new section
1o read:

INDIRECT COURT RULE AMENDMENT. AS 21.07.050(g), as enacted by see. 2

of this Act, has the effect of amending Rule 602(b), Alaska Rules of Appellate Procedure, by

providing that an appeal from a decision of an extermal appeal agency must be filed within

six months of the decision of the extermal appeal agency-
*Sec. S. The uncodified law of die State of Alaska s amended by adding a new section

lo read:
CONDITIONAL EFFECT. AS 21.07.050(Q), as enacted by sec. 2 of this Act, takes

effect only ifsec. 4 of this Act receives the two-thirds majority vote of each house required
by at. IV, sec. 15, Constitution of the State of Alaska.
* Sec. 6. This Act takes effect July 1, 2001.
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SENT BY FAX

DATE th I>d Fax Number  V 10S-Zgll

<, call £2J_ to correct problems

Total 8 of pages:
w/transmission

FROM: D.A. Local 375 of the Plumbers & Steamfitters Union

3568 Geraghty Street
Fairbanks, Alaska 99709
Telephone: ;907~479-6221

TO:

Route to:

CC: I

Comments:



UNITED ASSOCIATION e i
of Journeymen and Apprentices of the

Plumbing and Pipe Fitting Industry of Michael A. Collins
the Unitegd States%ndCangda / mﬁ%ﬁm
C. RandoJ Gardner

FmQ%Vﬁ%m - . AliiHint General President
Utesgodd e %88 Geraghty Street, Fairbanks, Alaska 99709
be confined to _
one subject’ Subjecc
March 31,2000

' Representative Pete Kott

. W, the trustees of Plumbers & Steamfitters Local 375 H &W Fund, representing
approximately 500 Plan Participants, have read and reviewed House Bill #211,
sponsored by Representative Norm Rokeberg. Its passing will have a significant and
adverse impact on our Participants” health care costs.

|fwe iare faced with the decision to either increase exposure to participant litigation or
be denied the ability to control plan. costs through effective managed care, we will not
he able to afford to"continue providing our plan participants with the level of benefits
the¥ c]yrqrerhtrlly enjoy. Managed care i5 one method we can use to control the increasing
cost ofhealth” carc.

You should ibe aware that as Trustees and Plan Sponsars, we are the ones who create
:the Plan design and the cost containment provisions of the plan- not the insurance
company.

Again, House Bill 211, if passed, will be disadvantage to our Plan participants and Plan
Fiduciaries. Therefore, we strongly encourage the defeat of House Bill #211.

.. Chairmap of The Board of Trustees

TOTAL P .02



Alaska State Legislature .

HOUSE OF REPRESENTATIVES

State Capitol
Juneau, AK 99801-1182

MEMORANDUM TIME SENSITIVE, SEE PARAGRAPH 2

T0: Mike Ford, Legislative Counsel FAX: 2029

FROM:  Janet X ,
Rep. Norm&n Rokeberg's Office

DATE; April 4,2000
RE: HB 211 - N version

At the request of Rep. Joe Green, Chair, Subcommittee on HB 211,1am requesting
a new work draft CS, blank committee sponsor, as contained in this memorandum.
Please use the N version, LS0472/N, Ford, 3/30/00 as your starting point.

Please NOTE that the subcommittee is scheduled to report to the full
House Judiciary Committee regarding this matter at the Wednesday,
April 5th, meeting, which be?ins at 1:00 p.m. It would be appreciated if
we could have the work draft BEFORE the meeting.

1. Amendment #1, use LS0472/N.1, Ford, 3/31/00
2. Page 2, ling 9, after "within" DELETE "14"; INSERT "10"

3. Amendment #2, see “Rokeber? A" follows. Use the amendments to Page 3, line
8, and page 3, line 15 as reflected by that amendment. DO NOT incorporate the
page 3, line 9, amendment.

4. Amendment #3, see "Rokeberg B" follows. Note that the correct line reference
is line 26, page 3

3. Amendment #4, see "Rokeberg C" as follows.
4. Amendment #5, see "Rokeberg D" as follows.



5. Amendment #6, Page 5, line 7, after "deductible”, DELETE "or". INSERT
Page 5, line 8, after "copayment", DELETE "and"; INSERT "or".

6. Amendment U, page 11, lines 14-15, conceptual amendment: (2) Unless
otherwise agreed to by both Eart? the agency conducts external appeal
activities through a panel of twr  nical peers; and

7. Page 3, line 2, INSERT new subsection (1) as follows:

Provides a reasonable mechanism to identify all health care services to
be covered by the managed care entity;

Renumber remaining sections.
8. Page 4, line 11, after "within" DELETE "20"; INSERT "18".

9. Page4, lines 26-27. DELETE language and replace with:

A provision describing a mechanism for assjgnment of benefits for
health care providers and payment of benefits.

10. Page 4, line 29, after "-uide," DELETE "and its structure” and INSERT "and
whether drugs not listed are excluded."

11. Page 5, line 8 after "plan”, INSERT conceptual amendment: "subject to the
terms of AS 21.54.015." Please venf}/ that the director of insurance has
adequate authority to review rates ofthe managed care entity and request
informatjon if thereview indicates a problem. Hospital or medical service
corporations already have to file with the director under AS 21.87.190 and we

desire to reference those who may not file yearly rates.

12. Page 5, line 31 after "health care providers" INSERT: as set forth in the
applicable member contract.

AFTER that new language add: "The non-network option may require that
? cot\r/]ere(li person pay a higher deductible, copayment or a higher premium
or the plan.

13, Page 9, line 16: ADD two more subsections as follows:

H)  community standard of care;
)" anomalous utilization patterns.



Page 3

If you have any quesCious, please do not hesitate to contact me at x4954 or Kevin
Jardell of Rep. Green's office at x4931. A copy of the work draft should be
delivered to both offices.

cc: Kevin Jardell, Rep. Green's Office
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Ford
3/31/00
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE ROKEBERG
TO: CSHB 211( ), Draft Version "NH
Page 4, line 11, following "decision":
Insert "(A)"
Page 4, line 12, following "received;"
Insert "and
(B) on the appeal by an employee or agent of the managed c:

entity who holds the same professional license as the health care provider who

is treating the covered person;"

Page 4, line 17, following "shall"

Insert "(A)"

Page 4, line 18, following "appeal;"
Insert "and
(B) provide for a written decision on the appeal by ar
employee or agent of the managed care entity who holds the same professional

license as the health care provider who is treating the covered person;"



Rokeberg A

AMENDMENT # ~

OFFERED INTHE HOUSE By: Rep. Rokeberg
TO: CSHB 201 0, LS0472/N, Ford, 3/30/00

Page 3, line 8

AFTER: "provider to"

DELETE: "purchase or use"
INSERT: "contract for"

RATIONALE: The provider does not purchase or use the product; the patient
does. The provider, therefore, contracts for the products.

Page 3, line 9:
AFTER: "entity"
INSERT: unless th~se products have eqhal rates orBrov,'d«r compensation,

RATIONALE: Requested by Bl le Cross. Allows accessvto products that provider

may want.

Page 3, line 15:
AFTER: "entity"
INSERT: "for the acts of the managed care entity"

RATIONALE: As written, the language would prohibit the standard clauses in
which the provider indemnifies the entity for the provider's bad acts and the entity
indemnifies the provider for the entity's bad acts. New language would make it
clear that contract could not include a provision where the provider would hold the

entity harmless for the entity's bad act.



Rokeberg B

AMENDMENT ->

OFFERED INTHE HOUSE By: Rokeberg

TO: CSHB 2110, LSO472/N, Ford, 3/30/00

If
Page 3, line

AFTER: "referrals”
INSERT: ", ifrequired,"
RATIONALE: Some plans do not require a patient to receive referrals. The

current language would mandate that a plan must have a referral system. If a plan
does not have a referral system, there should be no mandate to put one in place.



Rokeberg C

AMENDMENT #

OFFERED IN THE HOUSE BY: ROKEBERG

TO: CSHB 211 o, LSO472/N, Ford, 3/30/00

Page 6, lines 4-5;:
DELETE

Relctter subsequent sections
RATIONALE: This clause would mean that every time a provider contract
was terminated, the entity would have to notify all covered persons. This is acost

driver as it could result in many letters being sent out to notify all covered persons.

Additionally, the language references "for cause" and putting
this in a letter could create liability for the managed care entity.

11/



Rokeberg D

AMENDMENT #

OFFERED INTHE HOUSE BY ROKEBERG

TO: CSHB 211 0, LS0427/N

Page 7, lines 5-10 DELETE current language and insert following:

(2) the information is disclosed for research:
(A) that is subject to federal laws and regulations protecting the

rights and welfare of research participants; or
(B) using health information that protects the confidentiality of
participants by coding or encryption of information that would

otherwise identify the patient.

RATIONALE: Code of Federal Regulations specifically outlines the
protections required and procedures to protect patients that must be used by
institutional Review Boards, researchers, and clinical sites. Other federal laws given
general guidance. Thus "federal laws and regulations" is the correction terminology
to include all provisions followed by researchers to ensure patient protection.

Information that is coded and encrypted is not truly anonymous - the
encryption code or key and be used to identify the patient in situations where the
patients is in danger or when the patient's physician believes it is necessary. This
amendment in (b) more clearly exempts the type of information that should be
exempted, without mis-characterizing it as anonymous.

Page 7, line 14:
AFTER: "person”
INSERT: ";

(5) such disclosure is required by law.

RATIONALE: This would cover such items as court orders to disclose.
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1-LS0472\N. 1
Ford
3/31/00

AMENDMENT

TO: CSHB 211( ), Draft Version "N"

Page 4, line 11, following "decision":

Insert "(A)"

Page 4, line 12, following "received;"

Insert "and

(B) on the appeal by an employee or agent of the managed care

entity who holds the same professional license as the health care provider who

is treating the covered person;"

Page 4, line 17, following "shall™

Insert "(A)"

Page 4, line 18, following "appeal;":

Insert "and
(B) provide for a written decision on the appeal by an

employee or agent of the managed care entity who holds the same professional

license as the health care provider who is treating the covered person;"
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1-LS0472VN.2
Ford
3/31/00

AMENDMENT

TO: CSHB 211( ), Draft Version "N"

Page 3, following line 18:

Insert a new paragraph to read:

"(1) a provision that defines "medical necessity"; unless the plan sets
out a differentdefinition, "medical necessity" shall be defined as meaning those health
care services or products that a prudent physician wouldprovideto a patient forthe
purpose of preventing, diagnosing, or treating anillness, injury, disease, or its

symptoms ina manner that is
(A) consistent with generally accepted standards of medical

practice;
(B) clinically appropriate in terms of type, frequency, extent,

site, and duration; and

(C) not primarily for the convenience of the patient, physician,

or other health care provider;"
Renumber the following paragraphs accordingly.
Page 4, line 10:

Delete "(6)"

Insert "(7)"



Rokeberg A

AMENDMENT #

OFFERED IN THE HOUSE By: Rep. Rokeberg
TO: CSHB 201 0,LS0472/N, Ford, 3/30/00

Page 3, line 8

AFTER: "provider to"

DELETE: ‘“purchase or use"
INSERT: "contract for"

RATIONALE: The provider does not purchase or use the product; the patient
does. The provider, therefore, contracts for the products.

Page 3, line 9:
AFTER: "entity"
INSERT: unless these products have equal rates of provider compensation.

RATIONALE: Requested by Blue Cross. Allows access to products that provider

may want.

Page 3, line 15:
AFTER: "entity"
INSERT: "for the acts of the managed care entity"

RATIONALE: As written, the language would prohibit the standard clauses in
which the provider indemnifies the entity for the provider's bad acts and the entity
indemnifies the provider for the entity's bad acts. New language would make it
clear that contract could not include a provision where the provider would hold the

entity harmless for the entity's bad act.



Rokeberg B

AMENDMENT

OFFERED IN THE HOUSE By: Rokeberg

TO: CSHB21l 0,LS0472/N, Ford, 3/30/00

Page 3, line 25:

AFTER: "referrals"

INSERT: ", ifrequired,”

RATIONALE: Some plans do not require a patient to receive referrals. The

current language would mandate that a plan must have a referral system. If a plan
does not have a referral system, there should be no mandate to put one in place.



