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EDUCATION 194

C o lla te ra l R eferences. Validity of statute 
or other regulations os to the use. or teaching,

of foreign languages in schools. 7 A.L.R. 1695- 
29 A.L.R. 1-152.

3 3 - 1 6 0 2 .  U n i t e d  S t a t e s  C o n s t i t u t i o n  —  N a t i o n a l  f l a g  a n d  c o l o r s  —  
N a t i o n a l  a n t h e m  —  “ A m e r i c a . ” —  a .  I n s t r u c t i o n  i n  t h e  C o n s t i t u t i o n  o f  
t h e  U n i t e d  S t a t e s  s h a l l  b e  g i v e n  i n  a l l  e l e m e n t a r y  a n d  s e c o n d a r y  s c h o o l s ,  
T h e  s t a t e  b o a r d  o f  e d u c a t i o n  s h a l l  a d o p t  s u c h  m a t e r i a l s  a s  m a y  b e  d e e m e d  
n e c e s s a r y  f o r  s a i d  p u r p o s e ,  a n d  s h a l l  a l s o  d e t e r m i n e  t h e  g r a d e s  i n  w h i c h  
s u c h  i n s t r u c t i o n  s h a l l  b e  g i v e n ;

b .  I n s t r u c t i o n  i n  t h e  p r o p e r  u s e ,  d i s p l a y  a n d  h i s t o r y  o f  a n d  r e s p e c t  f o r  t h e  
A m e r i c a n  f l a g  a n d  t h e  n a t i o n a l  c o l o r s  s h a l l  b e  g i v e n  i n  a l l  e l e m e n t a r y  a n d  
s e c o n d a r y  s c h o o l s .  S u c h  i n s t r u c t i o n  s h a l l  i n c l u d e  t h e  p l e d g e  o f  a l l e g i a n c e  t o  
t h e  f l a g ,  t h e  w o r d s  a n d  m u s i c  o f  t h e  n a t i o n a l  a n t h e m ,  a n d  o f  “ A m e r i c a . ” 
[ 1 9 6 3 ,  c h .  1 3 ,  §  1 7 7 ,  p .  2 7 ;  a m .  1 9 9 1 ,  c h .  2 8 7 ,  §  1 ,  p .  7 3 8 . J

C o m p ile r’s no tes . Federal flag laws are 
compiled as 36 U.S.C. §§ 172-180.

Federal laws as to the national anthem are 
compiled as 36 U.S.C. §§ 170 and 171. 

C o lla te ra l R eferences. Patriotic ritual,

such as oath of allegiance or salute to the flag, 
power to require performance bv pupils, 110 
A.L.R. 333; 120 A.L.R. 655; 127 A.L.R. 1502' 
M l A.L.R. 1030; 147 A.L.R. 698.

3 3 - 1 6 0 3 .  S e c t a r i a n  i n s t r u c t i o n  f o r b i d d e n .  —  N o  s e c t a r i a n  o r  d e n o m ­
i n a t i o n a l  d o c t r i n e  s h a l l  b e  t a u g h t  i n  t h e  p u b l i c  s c h o o l s ,  n o r  s h a l l  a n y  b o o k s ,  
t r a c t s ,  p a p e r s  o r  d o c u m e n t s  o f  s e c t a r i a n  o r  d e n o m i n a t i o n a l  c h a r a c t e r  b e  
u s e d  t h e r e i n .  [ 1 9 6 3 ,  c h .  1 3 ,  §  1 7 8 ,  p .  2 7 . ]

C ross ref. Books of sectarian nature ex­
cluded from library, § 33-512.

Religious tests, qualifications, and teach­
ings prohibited, Const., Art. 9, § 6.

S tate university, sectarian and partisan in­
struction forbidden, § 33-2806.

C o lla tera l R eferences. Releasing public 
school pupils from attendance for purpose of 
attending religious education classes. 2 
A.L.R.2d 1372.

Bible distribution or use in schools — mod­
ern cases 111 A.L.R.Fed. 121.

3 3 - 1 6 0 4 .  B i b l e  r e a d i n g  i n  p u b l i c  s c h o o l s .  —  S e l e c t i o n s  f r o m  t h e  
B i b l e ,  t o  b e  c h o s e n  f r o m  a  l i s t  p r e p a r e d  f r o m  t i m e  t o  t i m e  b y  t h e  s t a t e  b o a r d  
o f  e d u c a t i o n ,  s h a l l  b e  r e a d  d a i l y  t o  e a c h  o c c u p i e d  c l a s s r o o m  i n  e a c h  s c h o o l  
d i s t r i c t .  S u c h  r e a d i n g  s h a l l  b e  w i t h o u t  c o m m e n t  o r  i n t e r p r e t a t i o n .  A n y  
q u e s t i o n  b y  a n y  p u p i l  s h a l l  h e  r e f e r r e d  f u r  a n s w e r  t o  t h e  p u p i l ' s  p a r e n t  o r  
g u a r d i a n .  ( 1 9 6 3 ,  c h .  1 3 ,  S 1 7 9 .  p .  2 7 . 1

C om pile r's  no tes. This section was de­
clared unconstitutional in Adams v 
Fngelking, 232 F. Bupp. 660 (1). Idaho I1'" '- 

C ross ref. Religious tests, qualification-t. 
and teachings prohibited, Const., Ait 9,5 (>.

U n co n stitu tio n a l.
This statute, providing for daily Ihhle read 

ing in public schools, is in conflict with th»

First and Fourteenth Amendments ol the 
United .States Constitution and hence is uu- 
eenslittl'.iiiiial, invalid and unenforceable 
Adams v. Kngelking, 232 F. Supp. 606 (I) 
Idaho 1964).

U ollnternl R eferences. Bible distribution 
■ »r use in public schools - -  modern cases. I ll  
A L.R.Fed 121.

3 3 - 1 6 0 5 .  I l u u l t h  a n d  p h y s i c a l  f i t n e s s  — E f f e c t s  o f  a l c o h o l ,  t o ­
b a c c o ,  s t i m u l a n t s  a n d  n a r c o t i c s .  —  I n  a l l  s c h o o l  d i s t r i c t s  t h e r e  s h a l l  l i e  
i n s t r u c t i o n  i n  h e a l t h  a n d  p h y s i c a l  f i t n e s s ,  i n c l u d i n g  e f f e c t ;  o f  a l c o h o l ,  
s t i m u l a n t s ,  t o b a c c o  a n d  n a r c o t i c s  o n  t h e  h u m a n  s y s t e m .  T h e  s t a t e  b o a r d  of'



//§ 7-105 Annotated Code of Maryland
A5f

§ 7 - 1 0 5 .  D i s p l a y  o f  f l a g ;  p a t r i o t i c  e x e r c i s e s .  ax
( a )  Purpose. —  T h i s  s e c t i o n  i s  e n a c t e d  s o  t h a t  t h e  l o v e  o f  f r e e d o m  a n d  t 

d e m o c r a c y ,  s h o w n  i n  t h e  d e v o t i o n  o f  a H  t r u e  a n d  p a t r i o t i c  A m e r i c a n s  t o  t h e i r  
f l a g  a n d  c o u n t r y ,  s h a l l  b e  i n s t i l l e d  i n  t h e  h e a r t s  a n d  m i n d s  o f  t h e  y o u t h  o f  • 
A m e r i c a .  ■/

( b )  School flags. —  E a c h  c o u n t y  b o a r d  s h a l l :  V
( 1 )  R e q u i r e  t h e  d i s p l a y  o f  a n  A m e r i c a n  f l a g  o n  t h e  B i t e  o f  e a c h  p u b l i c  ' 

s c h o o l  b u i l d i n g  i n  i t s  c o u n t y  w h i l e  t h e  s c h o o l  i s  i n  s e s s i o n ;
( 2 )  B u y  a l l  n e c e s s a r y  f l a g s ,  s t a f f s ,  a n d  a p p l i a n c e s  f o r  t h e  f l a g s ;  a n d  •;
( 3 )  A d o p t  r u l e s  a n d  r e g u l a t i o n s  f o r  t h e  p r o p e r  c u s t o d y ,  c a r e ,  a n d  d i s p l a y  

o f  t h e  f l a g .  •;
( c )  Classroom flags; flag salute and pledge of allegiance. —  E a c h  c o u n t y  * 

b o a r d  s h a l l :
( 1 )  P r o v i d e  e a c h  p u b l i c  s c h o o l  c l a s s r o o m  w i t h  a n  A m e r i c a n  f l a g ;  1
( 2 )  P r e p a r e  a  p r o g r a m  f o r  e a c h  p u b l i c  B c h o o l  c l a s s r o o m  f o r  t h e  b e g i n n i n g  ■< 

o f  e a c h  s c h o o l  d a y  t h a t  p r o v i d e s  f o r  t h e  s a l u t e  t o  t h e  f l a g  a n d  o t h e r  p a t r i o t i c  ;
e x e r c i s e s  t h a t  a r e  a p p r o v e d  b y  t h e  U n i t e d  S t a t e s  g o v e r n m e n t ;  a n d

( 3 )  R e q u i r e  a l l  s t u d e n t s  a n d  t e a c h e r s  i n  c h a r g e  t o  s t a n d  a n d  f a c e  t h e  f l a g  '] 
a n d  w h i l e  s t a n d i n g  g i v e  a n  a p p r o v e d  s a l u t e  a n d  r e c i t e  i n  u n i s o n  t h e  p l e d g e  o f
a l l e g i a n c e  a s  f o l l o w s :  " I  p l e d g e  a l l e g i a n c e  t o  t h e  f l a g  o f  t h e  U n i t e d  S t a t e s  o f  
A m e r i c a  a n d  t o  t h e  R e p u b l i c  f o r  w h i c h  i t  B t a n d s ,  o n e  n a t i o n  u n d e r  G o d ,  i n d i -  j  
v i s i b l e ,  w i t h  l i b e r t y  a n d  j u s t i c e  f o r  a l l . "  'ij

( d )  Exception from flag salute or pledge requirement. —  A n y  B t u d e n t  o r  
t e a c h e r  w h o  w i s h e s  t o  b e  e x c u s e d  f r o m  t h e  r e q u i r e m e n t s  o f  s u b s e c t i o n  ( c )  ( 3 )  o f  
t h i s  s e c t i o n  s h a l l  b e  e x c u s e d .  J

( e )  Other patriotic exercises. —  E a c h  c o u n t y  b o a r d  m a y  p r o v i d e  f o r  a n y  'J 
o t h e r  p a t r i o t i c  e x e r c i s e s  i t  c o n s i d e r s  a p p r o p r i a t e  u n d e r  t h e  r e g u l a t i o n s  a n d  
i n s t r u c t i o n  t h a t  b e s t  m e e t  t h e  r e q u i r e m e n t s  o f  t h e  d i f f e r e n t  g r a d e s  i n  t h e  
s c h o o l s .

( 0  Disrepect in violation of section. —  A n y  i n d i v i d u a l  w h o  c o m m i t s  a n  a c t  
o f  d i s r e s p e c t ,  e i t h e r  b y  w o r d  o r  a c t i o n ,  i s  i n  v i o l a t i o n  o f  t h e  i n t e n t  o f  t h i s  
s e c t i o n .  ( A n .  C o d e  1 9 5 7 ,  a r t .  7 7 ,  §  7 7 ;  1 9 7 8 ,  c h .  2 2 ,  §  2 . )

M nrylond Lnw Review. — For comment on lute and pledge of allegiance requirements of
(lag desecration statutes and the right to free this section were unconstitutional and void.
speech, see 30 Md. L. Rev. 332 (1970), State v. Lundquist, 262 Md. 534, 278 A.2d 263

C onstitu tionality . — Former mandatory so- (1971V

A
§ 7 - 1 0 8 .  T e x t b o o k s ,  m a t e r i a l s  o f  i n s t r u c t i o n ,  a n d  s u p p l i e s .

( a )  Selection und purchase of school materials —  O n  t n e  r e c o m m e n d a t i o n  .J 
o f  t h e  c o u n t y  s u p e r i n t e n d e n t  a n d  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  a r t i c l e ,  e a c h  ,t 
c o u n t y  b o a r d  s h a l l  a d o p t  p r o c e d u r e s  f o r  t h e  s e l e c t i o n  a n d  p u r c h a s e  o f  t h e  i  
f o l l o w i n g  n e c e s s a r y  i t e m s ,  a t  t h e  l o w e s t  p r i c e  c o n s i s t e n t  w i t h  g o o d  q u a l i t y ,  for  /. 
u s e  i n  t h e  p u b l i c  s c h o o l s :  v-

( 1 )  T e x t b o o k s ;  •!
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printed as set forth in Act 47S after deletion of ", 
of sensory skills, any disease of eyes or ears, or 
evidence of dyslexia" from the end of the first 
sentence.

The amendment by Acta 1989, No. 2-11 deleted 
"sensory screening;" from the section heading;

R.S. 17:2112

the amendment by Acta 10S9, No. 478 retained the 
phrase. On authority of R.S. 2-1:253, the section 
heading contained in Act 241 was printed, as the 
title of that Act reflected nn intent "to delete 
certain requirements involving testing a student's 
proficiency in sensory skills".

EDUCATION

§  2 1 1 5 .  S i l e n t  p r a y e r  o r  m e d i t a t i o n ;  p l e d g e  o f  a l l e g i a n c e
A. Each parish and city school board in the sta te  shall perm it the proper school 

authorities of each school within its jurisdiction to allow an opportunity, a t the s ta r t  of each 
school day, for those students and teachers desiring to do so to observe a brief time in silent 
prayer or meditation. The allowance of a brief time for silent p rayer or meditation shall not 
bo intended nor interpreted as state support of or interference with religion, nor shall such 
time allowance be promoted as a religious exercise and the implementation of this Section 
shall remain neutral toward religion.

B. Each parish and city school board in the sta te  shall also perm it the proper authorities 
of each school to allow the opportunity for group recitation of the “Pledge of Allegiance to the 
Flag". Such recitation shall occur at the commencement of the first class of each day in all 
grades and in all public schools.
Amended by Acts 1987, No. 020, § 1; Acts 1989, No. 3S0, § 2; Acts 1992, No. 320, 5 1.

Historical and S ta tu to ry  Notes
Acts 1992, No. 321, § 1 amended this section to guagc relating to the interpretation of the section

authorize, in addition to silent meditation, silent as regards state support or interference with roll-
voluntary prayer in public schools,and added lan- gion.

Cross References
Charter schools demonstration programs, see 

R.S. 17:3971 et seq.

United States Suprem e C ourt
Daily period of silence in public schools for student groups, see board of Edue. of West-tidi; 

meditation or voluntary prayer, see Wallace v. Community Schools v. Morgens Liy and Through
Jaffree, 1985, 105 S.Ct. 2179, 472 U.S. 38, SU Morgens, 1990, 110 S.Ct. 2350, 4'Jfi U.S. 220. Ill)
L.Ed.Sd 2.'. L.Ed.2il 191.

Religious entanglement, schools, student reli­
gious groups, access, other noncurriculum related

Notes of Decisions 
1. Validity 2. In general

Karen R  v. Troon, C.A.5 (La.)lPSl. 053 F.2<l Karon It. v. Troon, C.A.5 (La.)19Sl, 053 I'.2d 
897, (main volume) affirmed 102 S.Ct. 1207, 455 897, (main volume] affirmed 102 S.Ct. 1207, 455
U.S. 913. 71 T..Kd.2d 455. U.S. 913, 71 b,Ed.2d -155.

S 2 1 1 5 . 1 .  O f f i c i a l  p r a y e r ;  p r o h i b i t i o n

No public elem entary or secondary school shall adopt or use any official or standard prayer 
and when a voluntary, student-initiated, student-led prayer is offered, it shall he done in 
accordance with the religions view? of the student offering the prayer.
Added by Acts l't95, No. 2d l, 5 1.

§ 2115.2. Student participation
No student attending any public elementary or secondary school shall be required to 

participate in any religious activity at such school.
Added by Acts 1995, No. 2t>4, § 1.

13C



790

r o c e d u r e  p r a c t i c e  s h a l l

n g ,  a n d  f o l l o w i n g  a n

t h e  c e r t i f i c a t e d  a n d  
e d  i n ,  t h e  e a r t h q u a k e

2.)
b l i c  s c h o o l  s t u d e n t  
y-

p a g i n g  d e v i c e  w h i l e  o n  
s o r e d  o r  s c h o o l - r e l a t e d  
e n t  i s  i n  a t t e n d a n c e  i n  
• f i r e f i g h t i n g  o r g a n i z a -  
o r g a n i z a t i o n .  
d e  t h e  p r o h i b i t i o n  i n  

w r i t t e n  s t a n d a r d s  o f  
i b i t i o n  s h a l l  b e  s u b j e c t  
e n t  w i t h  t h i s  s e c t i o n ,  
i  o f  a  p a g i n g  d e v i c e  i n  
i o n  t o  t h e  a p p r o p r i a t e  
d i c y ,  w h o  s h a l l  o r d e r  a  

c o n f i s c a t e  t h e  d e v i c e ,

o m m u n i c n t i o n s  d e v i c e  
m e s s a g e ,  o r  o t h e r w i s e  

s s e s s o r .
> 9 0 . )

a  p o r t i o n  o f  t h e  B i b l e  
i o n  s c h o o l s  o f  t h e  s t a t e  
b u t  n o  c h i l d  s h a l l  b o  
• r e n t s  o r  g u a r d i a n .

■ the common school system 
il bv the designation of such 
ios." OAG 63-790.
(lilliculty of communication 
urchos, nonsectarian nondc- 
.'gious instruction can he 
Iren a t  the deaf school on a 

ill Sunday by teachers cm- 
m l .  O A G  6 4 - 1 1 1 .  

iv grace before lunch in the 111.
ould not be used to conduct 
if the district is utilizing 

inch period to meet the six- 
•rk requirem ent ot KKS •111.
mid be precluded from mak- 
.; to the schools to conduct

CONDUCT OF SCHOOLS -  SPECIAL PROGRAMS 158.175

religious services during regular scheduled 
periods. OAG 64-111.

The nativity scene can be used in schools at 
Christmas so long as no religious significance 
js attached thereto. OAG 64-111.

The utterance of prayers or the reading of 
the Bible can continue in PTA meetings and 
voluntary Bible classes held without the reg­
ular school hours or school curriculum. OAG 
64-111.

There would be nothing objectionable in a 
student, during n period of meditation, volun­
tarily or spontaneously saying a prayer, silent 
or vocal, b u t a teacher could not do so. OAG 
64-111.

This section is unconstitutional as violative

of the first and fourteenth amendments of the 
United States Constitution under the doc­
trine of Engel v. Vitale, 370 U.S. 421, 82 S. Ct. 
1261, 8 L. Ed. 2d 601 (19621 and School Dist. 
v. Schempp, 374 U.S. 203, 83 S. Ct. 1560,10 L. 
Ed. 2d 844 (1963). OAG 79-463.

For those school officials, employees and 
school board members that participate in or 
permit the continued practice of Bible reading 
as denounced by the United States Supreme 
Court, there stands a strong possibility of a 
legal claim by a student against them that the 
student’s constitutional rights are being in­
fringed under color of sta te law by these 
school personnel's actions. OAG 79-463.

Decisions Undeh Prior Lav

•r. •• j-
1, S e c ta r ia n  Book.

The Bible is not a sectarian book. Hackett v. 
Brooksville Graded Sell. Dist., 120 Ky. 60S, 27 
Ky. L. Rptr. 1021, 87 S.W. 792, 117 Am. St. R. 
599 (1905).

C o lla tera l R eferences. 68 Am. Jur. 2d, 
Schools, *}§ 337-339.

78A C.J.S., Schools and School Districts, 
§ 684.

Power of school authorities to provide 
course of Bible study. 70 A.L.R. 1314.

Constitutionality of regulation or policy 
governing prayer, meditation, or “moment of 
silence" in public schools. 110 A.L.R. Fed. 211.

Bible distribution or u.->c in public 
schools—modern cases. I l l  A.L.R. Fed. 121.

158 .175 . R e c i t a t i o n  o f  L o r d ' s  p r a y e r  a n d  p l e d g e  o f  a l l e g i a n c e  — 
I n s t r u c t i o n  i n  p r o p e r  r e s p e c t  f o r  a n d  d i s p l a y  o f  t h e  
f l a g  — O b s e r v a t i o n  o f  m o m e n t  o f  s i l e n c e  o r  r e f l e c t i o n .

( 1 )  A s  a  c o n t i n u a t i o n  o f  t h e  p o l i c y  o f  t e a c h i n g  o u r  c o u n t r y ' s  h i s t o r y  a n d  a s  
a n  a f f i r m a t i o n  o f  t h e  f r e e d o m  o f  r e l i g i o n  i n  t h i s  c o u n t r y ,  t h e  b o a r d  o f  
e d u c a t i o n  o f  a  l o c a l  s c h o o l  d i s t r i c t  m a y  a u t h o r i z e  t h e  r e c i t a t i o n  o f  t h e  
t r a d i t i o n a l  L o r d ' s  p r a y e r  a n d  t h e  p l e d g e  o f  a l l e g i a n c e  t o  t h e  f l a g  i n  
p u b l i c  e l e m e n t a r y  s c h o o l s .  P u p i l  p a r t i c i p a t i o n  i n  t h e  r e c i t a t i o n  o f  t h e  
p r a y e r  a n d  p l e d g e  o f  a l l e g i a n c e  s h a l l  b e  v o l u n t a r y .  P u p i l s  s h a l l  b e  
r e m i n d e d  t h a t  t h i s  L o r d ’s  p r a y e r  i s  t h e  p r a y e r  o u r  p i l g r i m  f a t h e r s  
r e c i t e d  w h e n  t h e y  c a m e  t o  t h i s  c o u n t r y  i n  t h e i r  s e a r c h  f o r  f r e e d o m .  
P u p i l s  s h a l l  h e  i n f o r m e d  t h a t  t h e s e  e x e r c i s e s  a r e  n o t  m e a n t  t o  i n f l u e n c e  
a n  i n d i v i d u a l ’s  p e r s o n a l  r e l i g i o u s  b e l i e f s  i n  a n y  m a n n e r .  T h e  e x e r c i s e s  
s h a l l  b o  c o n d u c t e d  s o  t h a t  p u p i l s  s h a l l  l e a r n  o f  o u r  g r e a t  f r e e d o m s ,  
i n c l u d i n g  t h e  f r e e d o m  o f  r e l i g i o n  s y m b o l i z e d  b y  i h o  r e c i t a t i o n  o f  t h e  
L o r d ’s  p r a y e r .

( 2 )  T h e  b o a r d  o f  e d u c a t i o n  o f  e a c h  s c h o o l  d i s t r i c t  s h a l l  e s t a b l i s h  a  p o l i c y  
a n d  d e v e l o p  p r o c e d u r e s  w h e r e b y  t h e  p u p i l s ;  i n  e a c h  e l e m e n t a r y  a n d  
s e c o n d a r y  s c h o o l  m a y  p a r t i c i p a t e  i n  t h e  p l e d g e  o f  a l l e g i a n c e  t o  t h e  f l a g  
o f  t h e  U n i t e d  S t a t e s  a t  t h e  c o m m e n c e m e n t  o f  e a c h  s c h o o l  d a y .  T h e  p o l i c y  
s h a l l  i n c l u d e  a  p l a n  f o r  i n c o r p o r a t i n g  i n s t r u c t i o n  c o n c e r n i n g  t h e  p r o p e r  
d i s p l a y  o f  a n d  r e s p e c t  f o r  t h e  f l a g  o f  t h e  U n i t e d  S t a l e s  a n d  t h e  f l a g  o f  
K e n t u c k y  i n t o  t h e  s o c i a l  s t u d i e s  c u r r i c u l u m .

( 3 )  T h e  b o a r d  o f  e d u c a t i o n  o f  e a c h  l o c a l  s c h o o l  d i s t r i c t  m a y  p u r c h a s e  o r  
o t h e r w i s e  a c q u i r e  a n d  p r o v i d e  f o r  d i s p l a y  i n  e a c h  c l a s s r o o m  c o p i e s  o f  
t h e  D e c l a r a t i o n  o f  I n d e p e n d e n c e ,  t h e  G e t t y s b u r g  A d d r e s s ,  a n d  o t h e r  
d o c u m e n t s  t h e  l o c a l  b o a r d  d e e m s  s i g n i f i c a n t  t o  t h e  h i s t o r y  o f  K e n t u c k y  
a n d  t h e  U n i t e d  S l a t e s .
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C o lla te ra l R eferences. Validity of statute of foreign languages in schools. 7 A.L.R. 1695;
or other regulations as to the use, or teaching, 29 A.L.R. 1452.

33*1602 . U n i t e d  S t a t e s  C o n s t i t u t i o n  — N a t i o n a l  f l a g  a n d  c o l o r s  —  
N a t i o n a l  a n t h e m  —  “A m e r i c a . ” —  a .  I n s t r u c t i o n  i n  t h e  C o n s t i t u t i o n  o f  
t h e  U n i t e d  S t a t e s  s h a l l  b e  g i v e n  i n  a l l  e l e m e n t a r y  a n d  s e c o n d a r y  s c h o o l s .  
T h e  s t a t e  b o a r d  o f  e d u c a t i o n  s h a l l  a d o p t  s u c h  m a t e r i a l s  a s  m a y  b e  d e e m e d  
n e c e s s a r y  f o r  s a i d  p u r p o s e ,  a n d  s h a l l  a l s o  d e t e r m i n e  t h e  g r a d e s  i n  w h i c h  
s u c h  i n s t r u c t i o n  s h a l l  b e  g i v e n ;

b .  I n s t r u c t i o n  i n  t h e  p r o p e r  u s e ,  d i s p l a y  a n d  h i s t o r y  o f  a n d  r e s p e c t  f o r  t h e  
A m e r i c a n  f l a g  a n d  t h e  n a t i o n a l  c o l o r s  s h a l l  b e  g i v e n  i n  a l l  e l e m e n t a r y  a n d  
s e c o n d a r y  s c h o o l s .  S u c h  i n s t r u c t i o n  s h a l l  i n c l u d e  t h e  p l e d g e  o f  a l l e g i a n c e  t o  
t h e  f l a g ,  t h e  w o r d s  a n d  m u s i c  o f  t h e  n a t i o n a l  a n t h e m ,  a n d  o f  “ A m e r i c a . "  
[ 1 9 6 3 ,  c h .  1 3 ,  §  1 7 7 ,  p .  2 7 ;  a m .  1 9 9 1 ,  c h .  2 8 7 ,  §  1 ,  p .  7 3 8 . J

Compiler's notes. Federal flag laws are such as oath of allegiance or salute to the flag, 
compiled os 36 U.S.C. §§ 172-180. power to require performance by pupils. 110

Federal laws as to the national anthem are A.L.R. 333; 120 A.L.R. 655; 127 A.L.R. 1502; 
compiled as 36 U.S.C. §§ 170 and 171. 141 A.L.R. 1030; 147 A.L.R. 698.

C o lla te ra l R eferences. Patriotic ritual,

33*1603 . S e c t a r i a n  i n s t r u c t i o n  f o r b i d d e n .  —  N o  s e c t a r i a n  o r  d e n o m ­
i n a t i o n a l  d o c t r i n e  s h a l l  b e  t a u g h t  i n  t h e  p u b l i c  s c h o o l s ,  n o r  s h a l l  a n y  b o o k s ,  
t r a c t s ,  p a p e r s  o r  d o c u m e n t s  o f  s e c t a r i a n  o r  d e n o m i n a t i o n a l  c h a r a c t e r  b e  
u s e d  t h e r e i n .  [ 1 9 6 3 ,  c h .  1 3 ,  §  1 7 8 ,  p .  2 7 . ]

C ross ref. Books of sectarian nature ex- C o lla te ra l R eferences, Releasing public
eluded from library, § 33-512. school pupils from attendance for purpose of

Religious tests, qualifications, and teach- attending religious education classes. 2 
ings prohibited, Const., Art. 9, § 6. A.L.R.2d 1372.

State university, sectarian and partisan in- Bible distribution or use in schools — mod-
struction forbidden, § 33-2806. ern cases. I l l  A.L.R.Fed. 121.

33 -1 604 .  B i b l e  r e a d i n g  i n  p u b l i c  s c h o o l s .  —  S e l e c t i o n s  f r o m  t h e  
B i b l e ,  t o  b e  c h o s e n  f r o m  a  l i s t  p r e p a r e d  f r o m  t i m e  t o  t i m e  by t h e  s t a t e  b o a r d  
o f  e d u c a t i o n ,  s h a l l  b e  r o a d  d a i l y  t o  e a c h  o c c u p i e d  c l a s s r o o m  i n  e a c h  s c h o o l  
d i s t r i c t .  S u c h  r e a d i n g  s h a l l  b e  w i t h o u t  c o m m e n t  o r  i n t e r p r e t a t i o n .  A n y  
q u e s t i o n  b y  a n y  p u p i l  s h a l l  b e  r e f e r r e d  f o r  a n s w e r  t o  t h e  p u p i l ’s  p a r e n t  o r  
g u a r d i a n .  [ 1 9 6 3 ,  c h .  1 3 ,  §  1 7 9 .  p .  2 7 . ]

C om piler's  notes. This section was do- F irst and Fourteenth Amendments of the
clarcd unconstitutional in Adams v United SLates Constitution and hence is un-
Rngolking, 232 F. Supp. 666 (D. Idaho I0"'- constitutional, invalid and unenforceable.

C ross ref. Religious tests, qualifications, Adams v. Engelking. 232 F. Supp. 666 (I), 
and teachings prohibited, Const., Art. 9. ; G. Idaho 19641.
U n co n stitu tio n a l. C o lla te ra l R eferences. Bible distribution

This statute, providing for daily IJiblc read- ” r use ln,b,l,c scl"’o|c “  n'cd,,rn cnscs- 111
ing in public schools, is in conflict with tV  A.L.R.red. 1..1,

33-1605. H e a l t h  a n d  p h y s i c a l  f i t n e s s  —  E f f e c t s  o f  a l c o h o l ,  t o ­
b a c c o ,  s t i m u l a n t s  a n d  n a r c o t i c s .  —  I n  a l l  s c h o o l  d i s t r i c t s  t h e r e  s h a l l  l i e  
i n s t r u c t i o n  i n  h e a l t h  a n d  p h y s i c a l  f i t n e s s ,  i n c l u d i n g  e f f e c t s  o f  a l c o h o l ,  
s t i m u l a n t s ,  t o b a c c o  a n d  n a r c o t i c s  o n  t h e  h u m a n  s y s t e m .  T h e  s t a t e  h o a r d  o f



§ 7 - 1 0 5 Annotated Code of Maryland

§ 7 - 1 0 5 .  D i s p l a y  o f  f l a g ;  p a t r i o t i c  e x e r c i s e s .

( a )  Purpose. —  T h i s  s e c t i o n  i s  e n a c t e d  s o  t h a t  t h e  l o v e  o f  f r e e d o m  a n d  
d e m o c r a c y ,  s h o w n  i n  t h e  d e v o t i o n  o f  a l l  t r u e  a n d  p a t r i o t i c  A m e r i c a n s  t o  t h e i r  
f l a g  a n d  c o u n t r y ,  s h a l l  b e  i n s t i l l e d  i n  t h e  h e a r t s  a n d  m i n d s  o f  t n e  y o u t h  o f  
A m e r i c a .

( b )  School flags. —  E a c h  c o u n t y  b o a r d  s h a l l :
( 1 )  R e q u i r e  t h e  d i s p l a y  o f  a n  A m e r i c a n  f l a g  o n  t h e  s i t e  o f  e a c h  p u b l i c  

s c h o o l  b u i l d i n g  i n  i t s  c o u n t y  w h i l e  t h e  s c h o o l  i s  i n  s e s s i o n ;
( 2 )  B u y  a l l  n e c e s s a r y  f l a g s ,  s t a f f s ,  a n d  a p p l i a n c e s  f o r  t h e  f l a g s ;  a n d
( 3 )  A d o p t  r u l e s  a n d  r e g u l a t i o n s  f o r  t h e  p r o p e r  c u s t o d y ,  c a r e ,  a n d  d i s p l a y  

o f  t h e  f l a g .
( c )  Classroom flags; flag salute and pledge of allegiance. —  E a c h  c o u n t y  

b o a r d  s h a l l :
( 1 )  P r o v i d e  e a c h  p u b l i c  s c h o o l  c l a s s r o o m  w i t h  a n  A m e r i c a n  f l a g ;
( 2 )  P r e p a r e  a  p r o g r a m  f o r  e a c h  p u b l i c  s c h o o l  c l a s s r o o m  f o r  t h e  b e g i n n i n g  

o f  e a c h  s c h o o l  d a y  t h a t  p r o v i d e s  f o r  t h e  s a l u t e  t o  t h e  f l a g  a n d  o t h e r  p a t r i o t i c  
e x e r c i s e s  t h a t  a r e  a p p r o v e d  b y  t h e  U n i t e d  S t a t e s  g o v e r n m e n t ;  a n d

( 3 )  R e q u i r e  a l l  s t u d e n t s  a n d  t e a c h e r s  i n  c h a r g e  t o  s t a n d  a n d  f a c e  t h e -  f l a g  
a n d  w h i l e  s t a n d i n g  g i v e  a n  a p p r o v e d  s a l u t e  a n d  r e c i t e  i n  u n i s o n  t h e  p l e d g e  o f  
a l l e g i a n c e  a s  f o l l o w s :  “ I  p l e d g e  a l l e g i a n c e  t o  t h e  f l a g  o f  t h e  U n i t e d  S t a t e s  o f  
A m e r i c a  a n d  t o  t h e  R e p u b l i c  f o r  w h i c h  i t  s t a n d s ,  o n e  n a t i o n  u n d e r  G o d ,  i n d i ­
v i s i b l e ,  w i t h  l i b e r t y  a n d  j u s t i c e  f o r  a l l . "

( d )  Exception from flag salute or pledge requirement. —  A n y  s t u d e n t  o r  
t e a c h e r  w h o  w i s h e s  t o  b e  e x c u s e d  f r o m  t h e  r e q u i r e m e n t s  o f  s u b s e c t i o n  ( c )  ( 3 )  o f  
t h i s  s e c t i o n  s h a l l  b e  e x c u s e d .

( e )  Other patriotic exercises. —  E a c h  c o u n t y  b o a r d  m a y  p r o v i d e  f o r  a n y  
o t h e r  p a t r i o t i c  e x e r c i s e s  i t  c o n s i d e r s  a p p r o p r i a t e  u n d e r  t h e  r e g u l a t i o n s  a n d  
i n s t r u c t i o n  t h a t  b e s t  m e e t  t h e  r e q u i r e m e n t s  o f  t h e  d i f f e r e n t  g r a d e s  i n  t h e  
s c h o o l s .

( f )  Disrepect in violation of section. —  A n y  i n d i v i d u a l  w h o  c o m m i t s  a n  a c t  
o f  d i s r e s p e c t ,  e i t h e r  b y  w o r d  o r  a c t i o n ,  i s  i n  v i o l a t i o n  o f  t h e  i n t e n t  o f  t h i s  
s e c t i o n .  ( A n .  C o d e  1 9 5 7 ,  a r t .  7 7 ,  §  7 7 ;  1 9 7 8 ,  c h .  2 2 ,  §  2 . )

M nryland Law  Review. — For comment on 
flag desecration statutes and the right to free 
speech, see 30 Md. L. Rev. 332 (1970), 

C onstitu tionality . — Former mandatory oa-

§ 7 - 1 0 8 .  T e x t b o o k s ,  m a t e r i a l s  o f  i n s t r u c t i o n ,  a n d  s u p p l i e s .

lute and pledge of allegiance requirements of 
this section were unconstitutional and void. 
State v. Lundquist, 262 Md. 53d, 278 A.2d 263 
(1971V

( a )  Selection and purchase of school materials. —  O n  t h e  r e c o m m e n d a t i o n  
o f  t h e  c o u n t y  s u p e r i n t e n d e n t  a n d  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  a r t i c l e ,  e a c h  
c o u n t y  b o a r d  s h a l l  a d o p t  p r o c e d u r e s  f o r  t h e  s e l e c t i o n  a n d  p u r c h a s e  o f  t h e  
f o l l o w i n g  n e c e s s a r y  i t e m s ,  a t  t h e  l o w e s t  p r i c e  c o n s i s t e n t  w i t h  g o o d  q u a l i t y ,  for  
u s e  i n  t h e  p u b l i c  s c h o o l s :

( 1 )  T e x t b o o k s ;

A•y
:J
i
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R.S. 17:2112 EDUCATION

printed aa set forth in Act 478 niter deletion of ", 
of sensor;- sldlln, any disease of eyes or ears, or 
evidence of dyslexia" -from the end of the first 
sentence.

The amendment by Acts 1989, No. 211 deleted 
"sensory screening;" from the section heading;

the amendment by Acts 1989, No. 478 retained the 
phrase. On authority of R.S. 24:253, the section 
heading contained in Act 241 was printed, as the 
title of that Act reflected nn intent "to delete 
certain requirements involving testing a student's 
proficiency in sensory skills".

§  2 1 1 5 .  S i l e n t  p r a y e r  o r  m e d i t a t i o n ;  p l e d g e  o f  a l l e g i a n c e
A. Each parish and city school board in the sta te  shall perm it the proper school 

authorities of each school within its jurisdiction to allow an opportunity, a t the s ta r t  of each 
school day, for those students and teachers desiring to do so to observe a brief time in silent 
p rayer or meditation. The allowance of a brief time for silent p rayer or meditation shall not 
be intended nor interpreted  as state support of or interference with religion, nor shall such 
time allowance be promoted as a religious exercise and the implementation of this Section 
shall remain neutral toward religion.

B, Each parish and city school board in the sta te  shall also perm it the proper authorities 
of each school to allow the opportunity for group recitation of the "Pledge of Allegiance to the 
Flag". Such recitation shall occur at the commencement of the first class of each day in all 
grades and iri all public schools.
Amended by Acts 19S7, No. 020, § 1; Acts 19S9, No. 3.80, § 2; Acts 1992, No. 320, § 1.

H istorical and S ta tu to ry  Notes
Acts 1992, No. 321, § 1 amended this section to guage relating to the interpretation of the section

authorize, in addition to silent meditation, silent as regards state support or interference with roii-
voluntary prayer in public schools,and added Ian- gion.

Cross References
Charter schools demonstration programs, see 

R.S. 17:3971 ct seq.

United S tates Suprem e C ourt
Daily period of silence in public schools for student groups, sec Board of Educ. of Westsidu 

meditation or voluntary prayer, see Wallace v. Community Schools v. Morgens By and Through
i 9S5’ 105 ‘S,Ct' 2I7!)’ ,1T" l  S- 8li Met'gcns, 1990. 110 S.Ct. 2350, 490 U.S. 220, llll

L.Rd.2d 29. L.Ed.'2d 191.
Religious entanglement, schools, student reli­

gious groups, access, other noricurriculum related

Notes of Decisions 
1. Validity 2. In general

Karen B. v. Trcen, C.A.5 (I.n.)19Sl. 053 F.2d Karen B. v. Trcen, C.A.5 (La.)l981, 058 l\2d 
897, [main volume] affirmed 102 S.Ct. 1207, 455 897, [main volume] affirmed 102 S.Ct. 1207, 455
U.S. 913, 71 I, Ed.2(l 455. U.S. 913, 71 I,.Kd.2d 455.

S 2 1 1 5 . 1 .  O f f i c i a l  p r a y e r ;  p r o h i b i t i o n

No public elem entary or secondary school shall adopt or use any official or standard  prayer 
and when a voluntary, student-initiated, student-led prayer is offered, it shall be done in 
accordance with the religions views of the student offering the prayer.
Added by Acts 1995, No. 201, § 1

§  2 1 1 5 . 2 .  S t u d e n t  p a r t i c i p a t i o n

No student attending any public elementary or secondary school shall be required in 
participate in any religions activity at such school.
Added by Acts 1995, No. 2G4, § 1.

136
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. • o c e d u r e  p r a c t i c e  s h a l l

n g ,  a n d  f o l l o w i n g  a n

t h e  c e r t i f i c a t e d  a n d  
e d  i n ,  t h e  e a r t h q u a k e

2.)
b l i c  s c h o o l  s t u d e n t  
y -

p a g i n g  d e v i c e  w h i l e  o n  
s o r e d  o r  s c h o o l - r e l a t e d  
e n t  i s  i n  a t t e n d a n c e  i n  
• f i r e f i g h t i n g  o r g a n i z a -  

o r g a n i z a t i o n .  
d e  t h e  p r o h i b i t i o n  i n  

w r i t t e n  s t a n d a r d s  o f  
i b i t i o n  s h a l l  b e  s u b j e c t  
e n t  w i t h  t h i s  s e c t i o n .
) o f  a  p a g i n g  d e v i c e  i n  
i o n  t o  t h e  a p p r o p r i a t e  
i l i c y ,  w h o  s h a l l  o r d e r  a  

c o n f i s c a t e  t h e  d e v i c e ,

o m m u n i c a t i o n s  d e v i c e  
m e s s a g e ,  o r  o t h e r w i s e  

s s e s s o r .
) 9 0 . )

a  p o r t i o n  o f  t h e  B i b l e  
i o n  s c h o o l s  o f  t h e  s t a t e  
b u t  n o  c h i l d  s h a l l  b e  
r e n t s  o r  g u a r d i a n .

i the common school system 
tl hv the designation of such 
;cs." OAG G3-790. 
difficulty of communication 
arches, fionscctarian nondc- 
igious instruction can be 
Iren nt the deaf school on a 

in Sunday by teachers cm- 
iol. OAG 64-111. 
iv grace before lunch in the 111.
nultl not be used to conduct 
if the district is utilizing 

inch period to meet the si.\- 
irk requirement of KK3 
- i l l .
ould be precluded from inak- 

to the schools to conduct

CONDUCT OK SCHOOLS -  SPECIAL PROGRAMS 158.175

sy.
Y'.>:

religious services during regular scheduled 
periods. OAG 64-111.

The nativity scone can be used in schools at 
Christmas so long as no religious significance 
jg attached thereto. OAG 64-111.

The utterance of prayers or the reading of 
the Bible can continue in PTA meetings and 
voluntary Bible classes held without the reg­
ular school hours or school curriculum. OAG 
64-111.

There would be nothing objectionable in a 
student, during a period of meditation, volun­
tarily or spontaneously saying a prayer, silent 
or vocal, bu t a teacher could not do so. OAG 
64-111.

This section is unconstitutional as violative

of the first and fourteenth am endments of the 
United States Constitution under the doc­
trine of Engel v. Vitale, 370 U.S. 421, 82 S. Ct. 
1261, 8 L. Ed. 2d 601 (19621 and School Dist. 
v. Schcmpp, 374 U.S. 203,83 S. Ct. 1560,10 L. 
Ed. 2d 844 (1963). OAG 79-463.

For those school officials, employees and 
school board members that participate in or 
permit the continued practice of Bible reading 
as denounced by the United States Supreme 
Court, there stands a strong possibility of a 
legal claim by a student against them tha t the 
student's constitutional rights are being in­
fringed under color of state law by these 
school personnel’s actions. OAG 79-463.

Decisions Under Pi-.ioii Law

1. S ec ta rian  Book.
The Bible is not a sectarian book, llackell v. 

Brooksvillc Graded Sell. Dist., 120 Ky. 608, 27 
Ky. L. Rptr. 1021, 87 S.W. 792,117 Am. St. R. 
599 (1905).

C o lla te ra l R eferences. 68 Am. Jur. 2d, 
Schools. §§ 337-339.

78A C.J.S., Schools and School Districts, 
§ 634.

Power of school authorities to provide 
course of Bible study. 70 A.L.R. 1314.

Constitutionality of regulation or policy 
governing prayer, meditation, or “moment of 
silence" in public schools. 110 A.L.R. Fed. 211.

Bible distribution or use in public 
schools—modern cases. I l l  A.L.R. Fed. 121.

1 5 8 . 1 7 5 .  R e c i t a t i o n  o f  L o r d ’s  p r a y e r  a n d  p l e d g e  o f  a l l e g i a n c e  —  
I n s t r u c t i o n  i n  p r o p e r  r e s p e c t  f o r  a n d  d i s p l a y  o f  t h e  
f l a g  —  O b s e r v a t i o n  o f  m o m e n t  o f  s i l e n c e  o r  r e f l e c t i o n .

( 1 )  A s  a  c o n t i n u a t i o n  o f  t h e  p o l i c y  o f  t e a c h i n g  o u r  c o u n t r y ’s  h i s t o r y  a n d  a s  
a n  a f f i r m a t i o n  o f  t h e  f r e e d o m  o f  r e l i g i o n  i n  t h i s  c o u n t r y ,  t h e  b o a r d  o f  
e d u c a t i o n  o f  a  l o c a l  s c h o o l  d i s t r i c t  m a y  a u t h o r i z e  t h e  r e c i t a t i o n  o f  t h e  
t r a d i t i o n a l  L o r d ’s  p r a y e r  a n d  t h e  p l e d g e  o f  a l l e g i a n c e  t o  t h e  H a g  i n  
p u b l i c  e l e m e n t a r y  s c h o o l s .  P u p i l  p a r t i c i p a t i o n  i n  t h e  r e c i t a t i o n  o f  t h e  
p r a y e r  a n d  p l e d g e  o f  a l l e g i a n c e  s h a l l  b e  v o l u n t a r y .  P u p i l s  s h a l l  b e  
r e m i n d e d  t h a t  t h i s  L o r d ' s  p r a y e r  i s  t h e  p r a y e r  o u r  p i l g r i m  f a t h e r s  
r e c i t e d  w h e n  t h e y  c a m e  t o  t h i s  c o u n t r y  i n  t h e i r  s e a r c h  f o r  f r e e d o m .  
P u o i l s  s h a l l  b e  i n f o r m e d  t h a t  t h e s e  e x e r c i s e s  a r e  n o t  m e a n t  t o  i n f l u e n c e  
a n  i n d i v i d u a l ' s  p e r s o n a l  r e l i g i o u s  b e l i e f s  i n  a n y  m a n n e r .  T h e  e x e r c i s e s  
s h a l l  b e  c o n d u c t e d  s o  t h a t  p u p i l s  s h a l l  l e a r n  o f  o u r  g r e a t  f r e e d o m s ,  
i n c l u d i n g  t ! . c  f r e e d o m  o f  r e l i g i o n  s y m b o l i z e d  b y  t h e  r e c i t a t i o n  o f  t h e  
L o r d ’s  p r a y e r .

( 2 )  T h e  b o a r d  o f  e d u c a t i o n  o f  e a c h  s c h o o l  d i s t r i c t  s h a l l  e s t a b l i s h  a  p o l i c y  
a n d  d e v e l o p  p r o c e d u r e s  w h e r e b y  t h e  p u p i l s ;  i n  e a c h  e l e m e n t a r y  a n d  
s e c o n d a r y  s c h o o l  m a y  p a r t i c i p a t e  i n  t h e  p l e d g e  o f  a l l e g i a n c e  t o  t h e  f l a g  
o f  t h e  U n i t e d  S t a t e s  a t  t h e  c o m m e n c e m e n t  o f  e a c h  s c h o o l  d a y .  T h e  p o l i c y  
s h a l l  i n c l u d e  a  p l a n  f o r  i n c o r p o r a t i n g  i n s t r u c t i o n  c o n c e r n i n g  t h e  p r o p e r  
d i s p l a y  o f  a n d  r e s p e c t  f o r  t h e  f l a g  o f  t h e  U n i t e d  S t a t e s  a n d  t h e  f l a g  o f  
K e n t u c k y  i n t o  t h e  s o c i a l  s t u d i e s  c u r r i c u l u m .

( 3 )  T h e  b o a r d  o f  e d u c a t i o n  o f  e a c h  l o c a l  s c h o o l  d i s t r i c t  m a y  p u r c h a s e  o r  
o t h e r w i s e  a c q u i r e  a n d  p r o v i d e  f o r  d i s p l a y  i n  e a c h  c l a s s r o o m  c o p i e s  o f  
t h e  D e c l a r a t i o n  o f  I n d e p e n d e n c e ,  t h e  G e t t y s b u r g  A d d r e s s ,  a n d  o t h e r  
d o c u m e n t s  t h e  l o c a l  b o a r d  d e e m s  s i g n i f i c a n t  t o  t h e  h i s t o r y  o f  K e n t u c k y  
a n d  t h e  U n i t e d  S t a t e s .



§ 16-43-1 EDUCATION' § 16-43-5

C H A P T E R  4 3 .

U N I T E D  S T A T E S  F L A G  A N D  S T A T E  F L A G .

See.
16-43-1. Flngs must be displayed daily. 
16-43-2. Teacher’s report on display.
16-43-3. Teachers not displaying flag not nl

Sec.
16-43-4. Purchase of flags.
16-43-5. Students to be afforded opportunity ^

voluntarily recite pledge of allc- 
giance to United States flag.lowed public funds.

§  1 6 - 4 3 * 1 .  F l a g s  m u s t  b e  d i s p l a y e d  d a i l y .

A l l  s c h o o l s  i n  t h i s  s t a t e  t h a t  a r e  s u p p o r t e d  i n  w h o l e  o r  i n  p a r t  b y  p u b l i c  f u n d s  
s h a l l  d i s p l a y  e v e r y  d a y  o n  w h i c h  s c h o o l  i s  i n  s e s s i o n ,  a t  s o m e  s u i t a b l e  p l a c e  
a b o u t  t h e  s c h o o l  b u i l d i n g ,  t h e  f l a g  o f  t h e  U n i t e d  S t a t e s  a n d  t h e  f l a g  o f  t h e  S t a t e  
o f  A l a b a m a .  ( S c h o o l  C o d e  1 9 2 7 ,  §  6 1 5 ;  C o d e  1 9 4 0 ,  T .  5 2 ,  §  5 4 9 . )

§  1 6 - 4 3 - 2 ,  T e a c h e r ’ s  r e p o r t  o n  d i s p l a y .

T e a c h e r s  i n  m a k i n g  m o n t h l y  r e p o r t s  s h a l l  s h o w  o n  t h e  s a m e  t h a t  t h e  
p r o v i s i o n s  o f  S e c t i o n  1 6 - 4 3 - 1  h a v e  b e e n  c o m p l i e d  w i t h ,  a n d  s u p e r i n t e n d e n t s  o f  
c i t y  s c h o o l s  i n  d r a w i n g  p u b l i c  m o n e y ,  o r  m o n e y s ,  s h a l l  c e r t i f y  t h a t  e a c h  s c h o o l  
u n d e r  h i s  s u p e r v i s i o n  h a s  c o m p l i e d  w i t h  s a i d  s e c t i o n .  ( S c h o o l  C o d e  1 9 2 7 , '  
§  6 1 6 ;  C o d e  1 9 4 0 ,  T .  5 2 ,  §  5 5 0 . )

§  1 6 - 4 3 - 3 .  T e a c h e r s  n o t  d i s p l a y i n g  f l a g  n o t  a l l o w e d  p u b l i c  f u n d s .

T e a c h e r s  i n  t h e  s t a t e  s h a l l  n o t  b e  a l l o w e d  t o  d r a w  p u b l i c  f u n d s  u n l e s s  t h e  
p r o v i s i o n s  o f  t h i s  c h a p t e r  a r e  c o m p l i e d  w i t h ,  a n d  t h e  S t a t e  S u p e r i n t e n d e n t  o f  
E d u c a t i o n  i s  c h a r g e d  w i t h  ‘ h e  e n f o r c e m e n t  o f  t h e  p r o v i s i o n s  h e r e o f .  ( S c h o o l  
C o d e  1 9 2 7 ,  §  6 1 7 ;  C o d e  1 9 4 0 ,  T .  5 2 ,  §  5 5 1 . )

§  1 6 - 4 3 - 4 .  P u r c h a s e  o f  f l a g s .

T h e  f l a g s  p r o v i d e d  f o r  i n  t h i s  c h a p t e r  s h a l l  b e  p a i d  f o r  b y  l o c a l  s c h o o l  b o a r d s ,  
i n  l o c a l i t i e s  w h e r e  l o c a l  s c h o o l  b o a r d s  e x i s t ,  a n d  i n  l o c a l i t i e s  w h e r e  t h e r e  a r e  n o ' 
l o c a l  s c h o o l  b o a r d s ,  s u c h  f l a g s  s h a l l  b e  p a i d  f o r  b y  t h e  c o u n t y  b o a r d s  o f  
e d u c a t i o n .  ( S c h o o l  C o d e  1 9 2 7 ,  §  6 1 8 ;  C o d e  1 9 4 0 ,  T .  5 2 ,  §  5 5 2 . )

§  1 6 - 4 3 - 5 .  S t u d e n t s  t o  b e  a f f o r d e d  o p p o r t u n i t y  t o  v o l u n t a r i l y  r e c i t e  
p l e d g e  o f  a l l e g i a n c e  t o  U n i t e d  S t a t e s  f l a g .

T h e  S t a t e  B o a r d  o f  E d u c a t i o n  s h a l l  a f f o r d  a l l  s t u d e n t s  a t t e n d i n g  p u b l i c  
k i n d e r g a r t e n ,  p r i m a r y  a n d  s e c o n d a r y  s c h o o l s  t h e  o p p o r t u n i t y  e a c h  s c h o o l  d a y  
t o  v o l u n t a r i l y  r e c i t e  t h e  p l e d g e  o f  a l l e g i a n c e  t o  t h e  U n i t e d  S t a t e s  f l a g .  ( A c t s  
1 9 7 6 ,  N o .  3 6 0 ,  p .  4 2 5 . )

C olln tern l re fe ren ces. — Ci Am. .Jur. 2d. 
Schools, § 247.



EDUCATION
Title 15

N otes o f  D ec is io n s
Rofusa! to  take oath 1 oath required by A.R.S. §§ 15-504 and 38-231, 

Op.Ally,Gen. No. 136-020.
1. Refusal to take oath 

School district may not continue to employ 
teacher’s aide who is unwilling to sign loyalty

§ 1 5 - 5 0 5 .  Exam ina t i on  of pe rsons displaying symp toms of pu lmonary 
disease

A school district employee shall not be required to submit to annual or 
other regular periodic examinations for tuberculosis, except that in instances 
where such employee displays symptoms of pulmonary disease the governing 
board may require such employee to submit to such tests or examinations as a 
licensed physician deems appropriate.
A dded by  Law s 1981, Ch. 1, § 2, eff. Jan . 23, 1981. A m ended  by L aw s 1986, Ch. 58 
§ 1; L aw s 1986, Ch. 399, § 5; Laws 1990, Ch. 35, § 1.

Source:
Laws 1912, Ch. 37, § 1. 
Civ.Codc 1913, § 2809. 
Rcv.Code 1928, § 1045. 
Code 1939, § 54-1007. 
A.R.S. form er § 15-206.

H is to r ic a l an d  S ta tu to ry  N o tes
Laws 1960, Ch. 127, § 11. 
Laws 1976, Ch. 22, § 1.

The 1986 am endment of this section by Ch. 
399 explicitly amended the 1986 amendment of 
this section by Ch. 58.

C ross R e fe ren ce s
Noncompliance as unprofessional conduct and grounds for certificate revocation, see § 15-509.

Schools C=l63( 1). 133.1. 
WESTLAW Topic No. 345.

L ib ra ry  R e fe re n c e s
C.J.S. Schools and School Districts §§ 107 el 

seq., 146 to 148, 170 el seq.

Testing 1
N o tes  of D ec is io n s

1. Testing
School district is not legally required to have 

job applicants tested for pulmonary tuberculo­
sis. Op.Atty.Gen. No. 187-054.

§  1 5 - 5 0 6 .  Flag display; reci ta tion of the pledge of al legiance
School authorities shall purchase a United States flag, flagstaff and appurte­

nances, display the flag upon or near the school building during school hours 
and at such other times as they direct and set aside a specific time each day 
for those students who wish to recite the pledge of allegiance to the United 
States flag.
Acklctl by Laws 1981, Ch. 1. § 2, eff. Jan. 23, 1981.

Source:
Laws 1912, Ch. 77, §$ 1 1 7 m l 19.

H is to r ic a l and  S ta tu to ry  N o tes
Civ.Codc 1913, §§ 2843, 2844.

234
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United States 
.’ity.
o n  t h e  f i r s t  d a y  o f  
, t h e  F i r s t  A m e n d -  
a  s h a l l  b e  r e a d  o r  
■nts t h e r e i n  a s s e m -

a l l  s t u d e n t s  i n  t h e  
1 o f  s i l e n c e ,  n o t  to  
h e  d i c t a t e s  o f  t h e  
o f  s i l e n c e  n o  o t h e r  

! .  L a w s ,  c .  1 7 9 ,  §  1 ;  
c .  1 6 2 ,  §  1 ;  6 0  D e l .  

w s ,  c .  1 3 0 ,  S  1 . )

• 1 1 0 1  o f  t h i s  t i t l e  
t a n d  $ 2 5  f o r  a n y  
, : i w s ,  c .  1 6 2 ,  S 2 . )

- S t a t e s ,  C o n s t i -  
v v a r e  a n d  t h e

' a t e ,  t h e r e  s h a l l  b e  
t h e  U n i t e d  S t a t e s ,  

e n t e r p r i s e  s y s t e m .  
; a t e s ,  C o n s t i t u t i o n  
• i n  s h a l l  b e g i n  n o t

S l a t e r  t h a n  d i e  o p e n i n g  o f  t h e  8 t h  g r a d e  a n d  s h a l l  c o n t i n u e  i n  t h e  h i g h  s c h o o l  
j'courses a n ( j  j n  c o u r s e s  i n  s t a t e  c o l l e g e s ,  u n i v e r s i t i e s  a n d  t h e  e d u c a t i o n a l  d e -  
- i V i a r t m e n t s  o f  s t a t e  a n d  m u n i c i p a . 1  i n s t i t u t i o n s .  T h e  e x t e n t  a n d  c o n t e n t  o f  s u c h  
• ' c o u r s e s  b e l o w  t h e  c o l l e g e  l e v e l  s h a l l  b e  d e t e r m i n e d  b y  t h e  S t a t e  B o a r d  o f  

^ E d u c a t i o n .  I n  i n s t i t u t i o n s  o f  h i g h e r  l e a r n i n g  t h e  t r u s t e e s  o r  o t h e r  g o v e r n i n g  
f b o d y  s u < -4 1  i n s t i t u t i o n s  s h a l l  d e t e r m i n e  t h e  e x t e n t  a n d  c o n t e n t  o f  s u c h  
b o u r s e s .  1 3 3  D e l .  L a w s ,  c .  1 8 3 ,  § §  1 ,  2 ;  C o d e  1 9 3 5 ,  S 2 7 5 9 ;  1 4  D e l .  C .  1 9 5 3 ,  

1*8 4 1 0 4 ;  4 9  D e l .  L a w s ,  c .  3 7 9 ;  5 0  D e l .  L a w s ,  c .  2 4 7 ,  §  1 ;  6 0  D e l .  L a w s ,  c .  2 4 6 ,

g§ I-)y;
j j$v§ 4 1 0 4 .  D i s p l a y  o f  A m e r i c a n  f l a g .

| P ; V ( a )  E v e r y  b o a r d  o f  e d u c a t i o n  i n  t h i s  S t a t e  s h a l l  p r o c u r e  t h e  A m e r i c a n  f l a g  
Iref e p n d  c a u s e  t h e  s a m e  t o  b e  d i s p l a y e d  o u t - o f - d o o r s  ( w e a t h e r  p e r m i t t i n g )  o n  t h e  
I p b ' s c h o o l  g r o u n d s  o f  e v e r y  s c h o o l  h o u s e  i n  t h i s  S t a t e  d u r i n g  s c h o o l  h o u r s ,  
p t .  r ( b )  T h e  S t a t e  B o a r d  o f  E d u c a t i o n  s h a l l  p r o c u r e  A m e r i c a n  f l a g s  f o r  e v e r y  

p u b l i c  s c h o o l  i n  t h i s  S t a t e  a n d  c a u s e  t h e  s a m e  t o  b e  d i s p l a y e d  i n  e v e r y  
i ® p . 6 c h o o l  h o u s e  i n  t h i s  S t a t e  d u r i n g  s c h o o l  h o u r s .

(c )  T h e  S t a t e  B o a r d  s h a l l  m a k e  d r a f t s ,  b y  w a r r a n t s  u p o n  t h e  S t a t e  T r e a -  
s u r e r  f r o m  f u n d s  n o t  o t h e r w i s e  a p p r o p r i a t e d ,  o f  s u c h  s u m s  a s  a r e  n e c e s s a r y  t o  
c a r r y  i n t o  f u l l  e f f e c t  s u b s e c t i o n  ( b )  o f  t h i s  s e c t i o n .  ( 3 3  D e l .  L a w s ,  c .  1 8 4 ;  3 4  

g j f t D e l .  L a w s ,  c .  I S O ,  1 ,  4 ;  C o d e  1 9 3 5 ,  S S  2 7 6 0 ,  2 7 6 1 ;  1 4  D e l .  C .  1 9 5 3 ,  §  4 1 0 5 ;  
J § ? 5 7  D e l .  L a w s ,  c .  1 1 3 . )S$t.v > ..M f'

§ 4 1 0 5 .  S a l u t e  t o  f l a g  a n d  p l e d g e  o f  a l l e g i a n c e .

f i n  t h e  o p e n i n g  e x e r c i s e s  o f  e v e r y  f r e e  p u b l i c  s c h o o l  e a c h  m o r n i n g ,  t h e  
■$$$& t e a c h e r s  a n d  p u p i l s  a s s e m b l e d  s h a l l  s a l u t e  a n d  p l e d g e  a l l e g i a n c e  t o  t h e  A m e r -  
i j t e , ’. . i c a n  B a g  a s  f o l l o w s :  " I  p l e d g e  a l l e g i a n c e  t o  t h e  f l a g  o f  t h e  U n i t e d  S t a t e s  o f  

A m e r i c a  a n d  t o  t h e  R e p u b l i c  f o r  w h i c h  i t  s t a n d s ,  o n e  N a t i o n ,  u n d e r  G o d ,  
W p ’- ; " i n d i v i s i b l e ,  w i t h  l i b e r t y  a n d  j u s t i c e  f o r  a l l . ”  ( 3 4  D e l .  L a w s ,  c .  1 8 0 ,  S 2 ;  C o d e  

• 1 #  W t  1 9 3 5 ,  §  2 7 6 1 ;  1 4  D o l . ’ c .  1 9 5 3  §  4 1 0 6 ;  5 1  D e l ,  L a w s ,  c .  5 1 . )
; i  i f f  ..

Wf&V § 4 1 0 6 .  F a i l u r e  t o  r e q u i r e  s a l u t e  a n d  p l e d g e ;  p e n a l t y .

W h e n  t h e  S t a t e  B o a r d  o f  E d u c a t i o n  h a s  p r o c u r e d  a n d  d i s t r i b u t e d  A m e r i c a n  
f l a g s  i n  e a c h  f r e e  p u b l i c  s c h o o l ,  a n y  p r i n c i p a l  o r  t e a c h e r  o f  s u c h  f r e e  p u b l i c  
s c h o o l  w h o  f a i l s  t o  r e q u i r e  t h e  s a l u t e  a n d  p l e d g e  a s  s e t  n u t  i n  S 1 1 0 5  o f  t h i s  
t i t l e  s h a l l  h e  l i n e d  n o t  m o r e  t h a n  $ 5 0  o r  i m p r i s o n e d  n o t  m o r e  t h a n  1 0  d a y s .  
(3 4  D e l .  L a w s ,  c .  I S O ,  £ 3 ;  C o d e  1 9 3 5 ,  5 2 7 6 1 ;  1 4  D e l .  C .  1 9 5 3 .  £ 4 1 0 7 . )

§ 4104 GENERAL REGULATORY PROVISIONS 14 § 4107

4

U

•la;.
U’i 1

1* ■
&■' 
VI'

§ 4 1 0 7 .  G e n e r a l  e l e c t i o n  d a y ;  c l o s i n g  o f ’ s c h o o l s .

( a )  E v e r y  d a y  o n  w h i c h  a  g e n e r a l  e l e c t i o n  i s  h e l d  i n  t h i s  S t a t e  s h a l l  b e  a  
l e g a l  h o l i d a y  f o r  a l l  s c h o o l  p u r p o s e s  a n d  a l l  s c h o o l s ,  c o l l e g e s  a n d  o t h e r  i n s t i t u ­
t i o n s  o f  l e a r n i n g  s h a l l  b e  c l o s e d  d u r i n g  t h e  w h o l e  o f  s u c h  d a y ,

( b )  W h o e v e r ,  h a v i n g  t h e  c o n t r o l  o f  a n y  s c h o o l ,  c o l l e g e  o r  o t h e r  i n s t i t u t i o n  o f  
l e a r n i n g ,  c a u s e s  o r  p e r m i t s  t h e  s a m e  t o  b e  o p e n  a n d  i n s t r u c t i o n  g i v e n  o n  s u c h

I
dr



M is c f :i .i .a n e o u s  P r o v is io n s

Editor's ro tes. — i. I0S7, p. I1G0, 20-2-30S as Code Sections 20-2-32(1, 20-2-321
f? 1, effective July 1, 1{>S7, in effect created and 20-12-N'J'J, respectively. Sec th>- editor's
this part bv transferring  and redesignating notes at the beginning of I'an I I of this
fo rm er Code Sections 20-2-300, 20-2-307 and article.



CASE A N N O T A T IO N S  
1. Schoo l re gu la tio n expe lling p u p il fo r refusal to salute 

flag he ld in va lid ; freedom o f re lig io n . State v . Sm ith , 155 
K . 538. 5S9, 127 P .2d 518.

72-5307.
H i s t o r y :  L .  1 S 1 9 ,  c h .  2 7 1 ,  §  4 ;  R . S .  1 9 2 3 ,  

7 2 - 5 3 0 7 ;  R e p e a l e d ,  L .  1 9 3 9 ,  c h .  3 0 9 ,  §  7 ;  J u n e  
3 0 .
R cv is o r’s No te :
L a te r act, see 73-707, 73-710.

C ASE A N N O T A T IO N S  
1. School regu la tio n expe lling p u p il fo r refusal to salute 

flag he ld in va lid ; freedom o f re lig io n . State v. Sm ith . 155 
K . 533. 5S9, 127 P .2d 5 IS.

7 2 * 5 3 0 3 .  P a t r i o t i c  e x e r c i s e s ;  o b s e r v a t i o n  
o f  h o l i d a y s .  I t  s h a l l  b e  t h e  d u t y  o f  t h e  s ta te  
b o a r d  o f  e d u c a t i o n  t o  p r e p a r e  f o r  t h e  u s e  o f  
t h e  p u b l i c  s c h o o l s  a  p r o g r a m  p r o v i d i n g  f o r  p a ­
t r i o t i c  e x e r c i s e s  as  m a y  b e  d e e m e d  b y  i t  t o  b e  
e x p e d i e n t ,  u n d e r  s u c h  i n s t r u c t i o n s  as m a y  b e s t  
m e e t  t h e  v a r i e d  r e q u i r e m e n t s  o f  t h e  d i f f e r e n t  
g r a d e s  i n  s u c h  s c h o o l s .  T h e  p r o g r a m  o f  p a t r i ­
o t i c  o b s e r v a t i o n  o f  e v e r y  s c h o o l  d i s t r i c t  s h a l l  
i n c l u d e  a  d a i l y  r e c i t a t i o n  o f  t h e  p l e d g e  o f  a l ­
l e g i a n c e  t o  t h e  f l a g  o f  t h e  U n i t e d  S t a t e s  o f  
A m e r i c a .  I t  s h a l l  a l s o  m a k e  p r o v i s i o n  for  t h e  
o b s e r v a n c e  i n  p u b l i c  s c h o o l s  o f  L i n c o l n ' s  b i r t h ­
d a y ,  W a s h i n g t o n ’ s b i r t h d a y ,  M e m o r i a l  d a y ,  
a n d  F l a g  d a y ,  a n d  s u c h  o t h e r  l e g a l  h o l i d a y s  o f  
l i k e  c h a r a c t e r  as  m a v  b e  d e s i g n a t e d  b v  l a w .

H i s t o r y :  L .  1 9 0 7 ' ,  c h .  3 1 9 ,  §  3 ;  R . S .  1 9 2 3 ,  
7 2 - 5 3 0 S ;  L .  1 9 6 9 ,  c h .  3 1 0 ,  §  2 3 ;  J u l y  1 .
Cross Refe rences to Re la ted Section*: 
h o lid a y s , see ch . 35.

C ASE A N N O T A T IO N S
1. School regu la tio n expe lling p u p il fo r refusal to salute 

dag he ld in va lid ; freedom of re lig io n . State v. Sm ith . 155 
K. 533. 589. 590, 596, 127 P.2d 518.

72*5303a. “ P e r i o d s  of s i l e n c e ”  a u t h o r ­
i z e d .  l r .  e a c h  p u b l i c  s c h o o l  c l a s s r o o m  t h e  
t e a c h e r  i n  c h a r g e  m a y  o b s e r v e  a  b r i e f  p e r i o d  
o f  s i l e n c e  w i t h  t h e  p a r t i c i p a t i o n  o f  a l l  d i e  p u p i l s  
t h e r e i n  a s s e m b l e d  a t  t h e  o p e n i n g  o f  e v e r y  
s c h o o l  d a y .  T h i s  p e r i o d  s h a l l  n o t  b e  c o n d u c t e d  
as a  r e l i g i o u s  e x e r c i s e  b u t  s h a l l  b e  a n  o p p o r ­
t u n i t y  f o r  s i l e n t  p r a y e r  o r  f o r  s i l e n t  r e f l e c t i o n  
o n  t h e  a n t i c i p a t e d  a c t i v i t i e s  o f  t h e  d a v .  

H i s t o r y :  L .  1 9 6 9 ,  c h .  3 1 0 ,  §  2 4 ;  J u l y  1 .
Lm v Rev iew m id B u r Jou rna l Refe rences:
"C o n s titu t io n a l Law : A V a lid Secu la r Purpose is Re- 

rju ire d fo r 'M om e n t o f S ilen t P raye r' S tatutes [W allace v. 
JafTrec, 103 S .C t. 2179 (1935)]." Paul C . H e rr, 25 W .L . t . 
366 (19S6).

A tto rn e y G en e ra l’s O p in ions :
C o n s titu tio n a lity o f s ta tu te . 83-33.

7 2 . 5 3 0 8 b .  S e v e r a b i l i t y .  I f  a n y  c l a u s e ,  
p a r a g r a p h ,  s u b s e c t i o n  o r  s e c t i o n  o f  t h i s  a c t  [ * ]

s h a l l  b e  h e l d  i n v a l i d  o r  u n c o n s t i t u t i o n a l  i t  s h a l l '  
b e  c o n c l u s i v e l y  p r e s u m e d  t h a t  t h e  l e g i s l a t u r  
w o u l d  h a v e  e n a c t e d  t h e  r e m a i n d e r  o f  t h i s  a M  
[ * ]  w i t h o u t  s u c h  i n v a l i d  o r  u n c o n s t i t u t i o n a l  
c l a u s e ,  p a r a g r a p h ,  s u b s e c t i o n  o r  s e c t i o n .  

H i s t o r y :  L .  1 9 6 9 ,  c h .  3 1 0 ,  §  6 1 ;  J u l y  l .  .
* 'This act,” see, also, 8-272 to 8-279; 72-120 72 157 

to 72-129; 72-1110, 72-2-101 to 72-2403; 72-4107, 72-4107 
72-4141. 72-4142, 72-4148 to 72-4152; 72-4605. 72-5.3o«' 
72-5308b, 72-5326 to 72-5332; 72-5333a. 72-5333b ' 72 
5333d, 72-6201 to 72-6203; 72-6501, 72-6504 to 72-6506 
72-6518, 72-6802 to 72-6803; 72-6904, 72-6911. 72-6914 
72-7109. 72-8212, 75-608, 75-2302, 75-2305a, 75-2308 7Q 
1429, 79-2926.

7 2 - 5 3 0 9 .
H i s t o r y :  L .  1 9 0 7 ,  c h .  3 1 9 ,  §  4; R . S .  1 9 2 3  

7 2 - 5 3 0 9 ;  R e p e a l e d ,  L .  1 9 6 9 ,  c h .  3 1 0 ,  §  66 -  
J u l y  1 .

7 2 . 5 3 1 0 .
H i s t o r y :  L .  1 9 1 5 ,  c h .  3 C 5 ,  §  1 ;  R . S .  1 9 2 3  

7 2 - 5 3 1 0 ;  R e p e a l e d ,  L .  1 9 6 9 ,  c h .  3 1 0 ,  §  6 6-  
J u l y  1 .

CASE ANNOTATIONS 
1. Power to school board to determine subjects to be 

taught. The State, ex rel., v. School District, 112 K. 06 
68. 69, 209 P. 665.

7 2 * 5 3 1 1 .  S e c r e t  f r a t e r n i t y  o f  s c h o o l  o r ­
g a n i z a t i o n .  I t  s h a l l  b e  u n l a w f u l  f o r  t h e  p u p i l s  
o f  a n y  h i g h  s c h o o l s  t o  p a r t i c i p a t e  i n  o r  b e  m e m ­
b e r s  o f  a n y  s e c r e t  f r a t e r n i t y  o r  s e c r e t  o r g a n i ­
z a t i o n  w h a t s o e v e r  t h a t  is  i n  a n y  d e g r e e  a  s c h o o l  
o r g a n i z a t i o n ,

H i s t o r y :  L .  1 9 0 7 ,  c h .  3 2 0 ,  §  I ;  M a y  2 7 ;  
R . S .  1 9 2 3 ,  7 2 - 5 3 1 1 .
Research nnd Practice Aids:

Schools c=> 169.
C.J.S. Schools and School Districts §§ 493. 496.

7 2 - 5 3 1 2 .
H i s t o r y :  L .  1 9 0 7 ,  c h .  3 2 0 ,  §  2 ;  R . S .  1 9 2 3 ,

7 2 - 5 3 1 2 ;  R e p e a l e d ,  L .  1 9 4 3 ,  c h .  2 1 S ,  §  4 2 ;  
J u n e  3 0 .

7 2 - 5 3 1 3  t o  7 2 . 5 3 1 5 .
H i s t o r y :  L. 1 9 0 9 ,  e h .  2 0 S ,  § §  1 to  3 ;  R . S .  

1 9 2 3 ,  7 2 - 5 3 1 3  t o  7 2 - 5 3 1 5 ;  R e p e a l e d .  L .  1 9 1 3 ,  
c h .  2 4 S ,  §  4 2 ;  J u n e  3 0 .

7 2 * 5 3 1 G .
H i s t o r y :  L .  1 S 9 3 ,  c h .  1 2 8 ,  §  1 ;  R . S .  1 9 2 3 ,  

7 2 - 5 3 1 6 ;  R e p e a l e d ,  L .  1 9 6 9 ,  c h .  3 1 2 ,  §  6 ;  M a y  10.
CASE ANNOTATIONS

1. Liability of citv on bonds of school district. Board of 
Education v. The State, 64 K. 6. 9. 67 P. 553, The State 
v. Nichols. 67 K . 847, 73 P. 50.

2. Disorganized school-dist: iet territory not liable for 
debts of district to which attached. Ilunzikvr v. School 
District, 133 K. 102. 107, 109 P.2d 115.
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(5) Every stale agency shall cooperate in making their staff 
and facilities available to further the objectives of this program.

118.06 Flag and pledge of allegiance. (1) Every school 
board and the governing body of every private school shall cause 
the U.S. flag to be displayed in the schoolroom or from a flagstaff 
on each school ground during the school hours of each school day.

(2) Every public and private school shall offer the pledge of 
allegiance in grades one to 8 at the beginning of school at least one 
day per week. No pupil may be compelled, against the pupil's 
objections or those of the pupil's parents or guardian, to recite the 
pledge.History: 1093 a. 492
118.07 Safety requirements. (1) Every school board and 
the governing body of every private school shall provide a stan­
dard first aid kit for use in cases of emergency.

(2) (a) Once each month, without previous warning, the per­
son having direct charge of any public or private school shall drill 
all pupils in the proper method of departure from the building as 
if in case of fire, except when the person having direct charge 
deems that the health o f the pupils may be endangered by inclem­
ent weather conditions.

(b) Annually the person having direct charge of any public or 
private school shall Hie a report pertaining to such drills on forms 
furnished by the department of commerce. Such reports shall be 
made to (he department of commerce and. in each community 
having a recognized fire department, to the chief of the fire depart­
ment. When no fire drill is held during any month, the person hav­
ing direct charge of the school shall state the reasons therefor in 
the report.Ilislorv; I97|c I64s. 85.1975c.39; 1981 c.373, l9S7a 27; 1995 a 27 ss.393S, 9!IM5> '
118.08 School zones; cross ings. (1) On any street or 
highway which borders the grounds of ;my public or private 
school in which school is held for a term of not less than 6 months, 
the authority in charge of the maintenance of the street or highway 
shall erect black and yellow "school" warning signs. The author­
ity may also designate school crossings across any street or high­
way, whether or not the street or highway borders on the grounds 
of a school.

(2) All signs required by this section and their installation 
shall comply with standards adopted by the department of trans­
portationHistory: 1973c 90; 1975c.4,4.1977 e. 29 s 1951
118.09 S afe ty  z o n e s . (1) Every school district maintaining 
a school outside the corporate limits of a city or village shall pro­
vide at the school site a zone which will provide safety for pupils 
from vehicular traffic during loading and unloading of pupils at 
the school. The zone may consist of a widening toward or into the 
schoolyard of the traveled portion of the adjacent highway so as 
to permit a vehicle to stop in the extended area completely clear 
of such traveled portion or may be constructed wholly within the 
schoolyard with connecting roads to the adjacent highway. The 
zone and approaches from the highway for use of vehicles shall 
be graveled or hard-surfaced.

(2) The school district shall cooperate with the agency of the 
town, county or state having jurisdiction of the highway to the end 
that matters pertaining to the highway will be properly protected. 
Contracts for the necessary materials and construction and main­
tenance, including snow removal, of zones may be entered into 
with the county or town or with private persons. If the contracting 
party does not have jurisdiction over the highway, the contract 
shall be approved by the agency of the state, county or town hav­
ing jurisdiction over the highway before any work is commenced 
thereunder.

(3) All loading and unloading of pupils at the school, whether 
transported by a public or private vehicle, shall take place in the 
safety zone. The operator of a vehicle under contract to transport

pupils to the school shall have necessary police powers so that 
pupils will be properly safeguarded in loading and unloading at 
the zone and while the operator's vehicle is approaching and leav­
ing the zone. The operator shall first alight before loading or 
unloading pupils at the zone, and while at stops on the operator’s 
highway route to load and unload pupils, the operator shall exhibit 
the vehicle's stop sign.

(4) Private schools shall comply with this section to the same 
extent as school districts.History: 1993 a. 492.
118.10 School safety patrols. Any school board may orga­
nize school safely patrols and, with the permission of the parents, 
appoint pupils as members thereof for the purpose ofinfluencing 
and encouraging the other pupils to refrain from crossing public 
highways at points other than at regular crossings and for the pur­
pose of directing pupils not to cross highways at times when the 
presence of traffic would render such crossing unsafe, Nothing in 
this section authorizes or permits the use of any safety patrol mem­
ber for the purpose of directing vehicular traffic, nor may any 
safety patrol member be stationed in that portion of the highway 
intended for the use of vehicular traffic, but this section shall not 
affect any plan in operation on July 11, 1939, under which a junior 
police patrol directs traffic under the authorization, supervision 
and control of either the sheriff's department or of the chief of 
police or traffic department of the police department of any city, 
town or village. No liability shall attach to the school district or 
any individual, school board member, school district administra­
tor, teacher or other school authority by virtue of the organization, 
maintenance or operation of a school safety patrol organized, 
maintained and operated under this section.

113.1C5 Control of tra ffic on schoo l prem ises. (1) Any
school board may request local authorities to control motor 
vehicle and pedestrian traffic on off-highway school premise:, 
located w ithin the jurisdiction of such local authorities.

(2) If the governing body of any town, city or village by ordi­
nance regulates the operation and parking of motor vehicles on 
off-highway public school premises, school drives or parking lots 
or pedestrian traffic on any such drives or parking lots, the school 
board may enter into written agreements with such governing 
body for reimbursement of the cost of enforcing such ordinance.
(3) Nothing in this section shall preclude the governing body 

of any (own. city or village from repealing ordinances regulating 
the operation or parking of motor vehicles on off-highway public 
school premises, drives or parking lots or regulating pedestri.m 
traffic on such drives or parking lots without prior consent of a 
school board which requested enactment of such ordinance.lli>ton: 1975 c, 251
118.11 S ch o o l fe n c e s . The school district shall erect and 
maintain all the fence necessary to enclose the school site or 
grounds w ithout any financial burden on the holders of adjoining 
properties.

113.12 Sale of goods and services at schools. (1) (a)
Except as provided under par. (hi, any person may sell or promote 
the sale of goods or services ort school district or cooperative 
educational service agency property.

tbl A school board may adopt wriiten resolutions governing 
the sale anJ promotion of goods and services on school distric t 
prop er.y. The board of control of a cooperative educational ser­
vice agency may adopt written resolutions governing the sale and 
promotion of goods and services on agency property. The resolu­
tions may prohibit, restrict or provide guidelines for such sales and 
promotions.
(2) iai No school district employe may receive for his or her 

personal benefit anything of value from any person other than his 
or her employing school district to sell, promote the sale of or act 
as an agent or solicitor for the sale of any goods or services to any 
public school pupil while on the property of his or her employing
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BOa P.O o f  e d u c a t io n'  XOL’NTT' BOA § 18-5-15c

Va. 1, 254 S.E 2d 561 (19791; Meadows v. Hev, 
164 W. Va. 75, 399 S.E.2d 657 (1990); Lincoln 
County Bd. of Educ. v. Adkins, 183 W, Va. 430, 
424 S.E.2d 775 (1992).

C ited in Fox v. Board of Educ., 160 W. Va. 
668, 236 S.E.2d 243'1977'

§  1 8 - 5 - 1 5 a .  S t u d y  o f  m u l t i c u l t u r a l  e d u c a t i o n  f o r  s c h o o l  
p e r s o n n e l .

C o u n t y  b o a r d s  o f  e d u c a t i o n  s h a l l  a n n u a l l y  p r o v i d e  a  p r o g r a m ,  d u r i n g  a t  
l e a s t  o n e  n o n i n s t r u c t i o n a l  d a y  o f  t h e  s c h o o l  t e r m ,  f o r  t h e  s t u d y  o f  m u l t i c u l t u r a l  
e d u c a t i o n  f o r  a l l  s c h o o l  p e r s o n n e l  a s  d e f i n e d  i n  s u b s e c t i o n  ( a ) ,  s e c t i o n  o n e  
[ §  1 8 A - l - l ( a ) ] ,  a r t i c l e  o n e ,  c h a p t e r  e i g h t e e n - a  o f  t h i s  C o d e .  T h e  s t u d y  p r o v i d e d  
s h a l l  b e  i n  c o m p l i a n c e  w i t h  r e g u l a t i o n s  t o  b e  d e v e l o p e d  b y  t h e  s t a t e  b o a r d  o f  
e d u c a t i o n .

A s  u s e d  i n  t h i s  s e c t i o n ,  m u l t i c u l t u r a l  e d u c a t i o n  m e a n s  t h e  s t u d y  o f  t h e  
p l u r a l i s t i c  n a t u r e  o f  / m e r i c a n  s o c i e t y ,  i n c l u d i n g  i t s  v a l u e s ,  i n s t i t u t i o n s ,  
o r g a n i z a t i o n s ,  g r o u p s ,  s t a t u s  p o s i t i o n s  a n d  s o c i a l  r o l e s .  ( 1 9 3 1 ,  c .  8 2 . )

S tilted  in Bnilev v. Trubv, 174 W. Va. 8, 321 
S.E.2d 302 (1934).

§  1 8 - 5 - 1 5 b .  P l e d g e  o f  a l l e g i a n c e  t o  t h e  n a g .

E v e r y  i n s t r u c t i o n a l  d a y  i n  t h e  p u b l i c  s c h o o l s  o f  t h i s  s t a t e  s h a l l  b e  c o m ­
m e n c e d  w i t h  a  p ' e d g o  o f  a l l e g i a n c e  t o  t h e  f l a g  o f  t h e  U n i t e d  S t a t e s .  P u p i l s  w h o  
d o  n o t  w i s h  t o  p a r t i c i p a t e  i n  t h i s  e x e r c i s e  s h a l l  b e  e x c u s e d  f r o m  m a k i n g  s u c h  
p l e d g e .  ( 1 9 8 6 ,  c .  6 0 . )

F o rm e r  ru le  m ak ing  it com pulsory  for 
public  school pup ils  to sa lu te  the  llag anil 
p ledge a lleg iance, as applied tn children who 
were expelled for refusal to comply, and whose 
absence thereby became "unlawful," subjecting

them and their parents or guardians to punish­
ment, was held unconstitutional. West Virginia 
S tate Bd. of Educ. v. Barnette, 319 U.S. 624. 63 
S. Ct. 1178, 67 L Ed. 1628, 147 A.L.R. 674 
(1943).

S 1 8 - 5 - 1 5 c .  C o u n t y  b o a r d s  o f  e d u c a t i o n ;  t r a i n i n g  i n  p r e ­
v e n t i o n  o f  c h i l d  a b u s e  a n d  n e g l e c t  a n d  c h i l d  
a s s e t * H ;  r e g u l a t i o n s ;  f u n d i n g .

i ; t )  l u  r e c o g n i t i o n  o f ’ t l i c  f i n d i n g s  o f  t h e  L e g i s l a t u r e  a s  . - - t  l o r t h  i n  s e c t i o n  o n e  
[t j 4 9 - 6 C - 1 ,  r e p e a l e d ] ,  a r t i c l e  s i x - e ,  c h a p t e r  f o r t y - n i n e  o f  i h i -  c o d e ,  the* L e g i s ­
l a t u r e  f u r t h e r  f i n d s  t h a t  p u b l i c  s c h o o l s  a r e  a b l e  t o  p r o v i d e  a  s p e c i a l  e n v i r o n ­
m e n t  f o r  t h e  t r a i n i n g  o f  c h i l d r e n ,  p a r e n t s  a n d  . s c h o o l  p e r s o n n e l  i n  t h e  
p r e v e n t i o n  o f  c h i l d  a b u s e  a n d  n e g l e c t  a n d  c h i l d  a s s a u l t  a n d  t h a t  c h i l d  a b u s e  
a n d  n e g l e c t  p r e v e n t i o n  a n d  c h i l d  a s s a u l t  p r e v e n t i o n  p r o g r a m s  i n  t h e  p u b l i c  
s c h o o l s  a r e  a n  e f f e c t i v e  a n d  c o s t - e f f i c i e n t  m e t h o d  o f  r e d u c i n g  t h e  i n c i d e n t s  o f  
c h i l d  a b u s e  a n d  n e g l e c t ,  p r o m o t i n g  a  h e a l t h y  f a m i l y  e n v i r o n m e n t  a n d  r e d u c i n g  
t h e  g e n e r a l  v u l n e r a b i l i t y  o f  c h i l d r e n .

( b )  C o u n t y  b o a r d s  o f  e d u c a t i o n  s h a l l  h e  r e q u i r e d ,  t o  t h e  e x t e n t  f u n d s  a r e  
p r o v i d e d ,  t o  e s t a b l i s h  p r o g r a m s  f o r  t h e  p r e v e n t i o n  o f  c h i l d  a b u s e  a n d  n e g l e c t  
a n d  c h i l d  a s s a u l t .  S u c h  p r o g r a m s  s h a l l  b o  p r o v i d e d  :  • p u p i l s ,  p a r e n t s  a n d
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2 8 A . 2 3 0 . 1 3 0 C O M M O N  S C H O O L PRo v is io ^ ^
g r a n t e d  a  h i g h  s c h o o l  d i p l o m a .  T h e  p r o g r a m  s h a l l  h e l p  t h e s e  $(U 4  
d e n t s  t o  m e e t  a t  l e a s t  t h e  m i n i m u m  e n t r a n c e  r e q u i r e m e n t s  u n d  ' ^  
R C W 2 8 B .  1 0 . 0 5 0 .

( 2 )  T h e  s t a t e  b o a r d  o f  e d u c a t i o n ,  u p o n  r e q u e s t  f r o m  l o c a l  s c h o o l  4  
d i s t r i c t s ,  m a y  g r a n t  t e m p o r a r y  e x e m p t i o n s  f r o m  t h e  r e q u i r e m e n t s  to f l -  
p r o v i d e  t h e  p r o g r a m  d e s c r i b e d  i n  s u b s e c t i o n  ( 1 )  o f  t h i s  s e c t i o n  for 
r e a s o n s  r e l a t i n g  t o  s c h o o l  d i s t r i c t  s i z e  a n d  t h e  a v a i l a b i l i t y  o f  s t a f f - C  
a u t h o r i z e d  t o  t e a c h  s u b j e c t s  w h i c h  m u s t  b e  p r o v i d e d .  . . f j
F orm erly  § 28A.05.070, enacted  b y  Law s 1984, c h .  278, § 16, eff .  July i 4  
1986. A m ended  by Laws 19S8, c h .  172, § 2. R ecodified a s  § 28A.230.13o ' 
b y  Laws 1990, c h .  33, § 4. A m ended b y  Law s 1991, c h .  116, § 9.

H istorical a n d  S ta tu to ry  N otes

Effective date—Laws 1984, ch. 278: 
"Sections 16, IS. and 19 of this act shall 
lake effect July I. 1936." [Laws 1984, 
ch. 278, § 23.] For codification of Laws 
1984, ch. 278, see Parallel Reference Ta­
bles volume.

Severability—Laws 1984, ch. 278: SC{ 
Historical and Statutory Notes following '1 
§ 28A.185.010.

2 8 A .2 3 0 . 1 4 0 .  United States flag—Procurement ,  display, excrch- -ijj 
es—National T .d iem j||.l

T h e  b o a r d  o f  d i r e c t o r s  o f  e v e r y  s c h o o l  d i s t r i c t  s h a l l  c a u s e  a  U n i t e d  T  
S t a t e s  f l a g  b e i n g  i n  g o o d  c o n d i t i o n  t o  b e  d i s p l a y e d  d u r i n g  s c h o o l  
h o u r s  u p o n  o r  n e a r  e v e r y  p u b l i c  s c h o o l  p l a n t ,  e x c e p t  d u r i n g  i n c l e h v .  ^  
e n t  w e a t h e r ,  T h e y  s h a l l  c a u s e  a p p r o p r i a t e  f l a g  e x e r c i s e s  t o  b e  h e l d  •<: jj 
i n  e a c h  c l a s s r o o m  a t  t h e  b e g i n n i n g  o f  t h e  s c h o o l  d a y ,  a n d  i n  every  < 
s c h o o l  a t  t h e  o p e n i n g  o f  a l l  s c h o o l  a s s e m b l i e s ,  a t  w h i c h  e x e r c i s e s  a  
t h o s e  p u p i l s  s o  d e s i r i n g  s h a l l  r e c i t e  t h e  f o l l o w i n g  s a l u t e  t o  t h e  f la g :  >>
"1 p l e d g e  a l l e g i a n c e  t o  t h e  f l a g  o f  t l ;  j  U m t s d  S t a t e s  o f  A m e r i c a  a n d  to 
t h e  r e p u b l i c  f o r  w h i c h  it s t a n d s ,  o n e  n a t i o n  u n d e r  G o d ,  i n d i v i s i b l e ,  
w i t h  l i b e r t y  a n d  j u s t i c e  f o r  a l l " .  S t u d e n t s  n o t  r e c i t i n g  t h e  p l e d g e  j 
s h a l l  m a i n t a i n  a  r e s p e c t f u l  s i l e n c e .  T h e  s a l u t e  t o  t h e  f l a g  o r  the 
n a t i o n a l  a n t h e m  s h a l l  b e  r e n d e r e d  i m m e d i a t e l y  p r e c e d i n g  i n t e r s c h o o l  
e v e n t s  w h e n  f e a s i b l e .
F o rm erly  § 28A.02.030, enac ted  by L a w s  1969, tZx.Sess.,
§ 28A .02.030, eff. July I. 1970. A m ended by Law s 1981. ch.
R ecodified  as § 28A .230.140 bv Law s 1990. ch. 33, § 4.

ch. 223, 
130. § I-

H istorical a n d  S ta tu to ry  N otes 
Source: RRS §§ 4777. 4778.

Laws 1897, ch. I IS. § lie . Laws 1955. ch. 8, §§ I, 2.
Laws 1909, ch. 97, $ 3 Laws 1961, ch. 238. § I
Laws 1915, ch. 71. § I Former §§ 28.02.030, 28.87.180.
Laws 1919. ch. 90. ?-? 5

C ross R eferences 
Display of national and state (lacs, see § 1.20.015.
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f o r  f i r e  p r e v e n -  
n t  o f  e l e m e n t a r y  
h o o l  c o m m it t e e s ,  
u b l i c  s c h o o ls ,  i n  

.d  r e q u i r e  i t s  u s e  
t io n .

3 1) redesignated the 
'o f  following "repay- 
bdiviaion (5), and sub- 

and regulations" for
subdivision (10).

time requirement for 
: prevention was re- 
•h. 266, § 1.

V h e n e v e r  t h e r e  
e i n  t h e  I ta l ia n ,  
o f  t h e  s ta te ,  t h e  
i  c o u r s e  i n  I ta l -  
l p e t e n t  t e a c h e r ,  
t d a r y  e d u c a t i o n  
o f  f o r e ig n  la n -  

n i c  c r e d i t s  t h a t  
s t r a t e d  i n  t h a t  
i f  r e g e n t s  s h a l l  

f o r  c o n d u c t i n g  
e c r e d i t s  a n d  to

net" and substituted 
criteria".
cb. Foreign Inn- 
of school authorities 
n. 70 A.L.R, 1314. 
ilidity of statute or 
he use, or teaching,
• L.K. 1452.

o f  e l e m e n t a l  
n fo r  u n i f o r m  
m d a r y  s c h o o ls  
•• a d m in is t e r e d  
o f  e l e m e n t a r y  
o g rn m . P u p i l s  
Is a p p r o v e d  in  
d ie  la w s  o f  t h e  

a d m in i s t e r e d

CURRICULUM 16-22-12

t e s t s  u n d e r  t h e  s u p e r v i s i o n  o f  t h e  s ta te  d e p a r t m e n t  o f  e l e m e n t a r y  
a n d  s e c o n d a r y  e d u c a t i o n  in  a c c o r d a n c e  w i t h  t h e  p r o g r a m s .

H istory  o f  Section.
G.L. 1956, § 16-22-9; P.L. 1963, ch. 12, § 1; 

p.L. 1979, ch. 78, § 1; P.L. 1985. ch. 46, § 1.

R eenactm ents. The 1996 Reenactment 
(P.L. 1996, ch. 404, § 1) deleted "of Rhode 
Island" following "state" in the lost sentence.

1 6 -2 2 -1 0 . V o t i n g  i n s t r u c t i o n .  —  T h e  s c h o o l  c o m m i t t e e s  o f  t h e  
s e v e r a l  c i t i e s ,  t o w n s ,  a n d  s ch o o l d i s t r i c t s  s h a l l  p r o v id e  fo r  s t u d e n t s  o f  
t h e  s e n i o r  c la s s  i n  h i g h  s ch o o l  a  c o u r s e  o f  i n s t r u c t i o n  a n d  d e m o n s t r a ­
t i o n  i n  t h e  o p e r a t i o n  o f  a  v o t in g  m a c h in e ,  a n d  o f  t h e  m a n n e r  o f  
c a s t i n g  a  v a l i d  b a l lo t .  T h e  b o a rd  o f  e le c t i o n s  is  h e r e b y  d i r e c t e d  to  
m a k e  a v a i la b l e  to  e a c h  c i t y  a n d  to w n  s ch o o l  c o m m i t t e e  o n e  v o t i n g  
m a c h i n e  p e r  t o w n ,  to  c a r r y  o u t  th e  p u r p o s e s  o f  t h i s  s e c t io n .

H istory  o f Section,
P.L. 1969, ch. 139, § 1.

1 6 -2 2 -1 1 . P l e d g e  o f  a l l e g i a n c e .  —  (a )  A l l  p u b l i c  s c h o o ls ,  c o m ­
m e n c i n g  w i t h  p r e p r im a r y  s ch o o l  t h r o u g h  a n d  i n c l u d in g  h ig h  s ch o o l ,  
s h a l l  c o m m e n c e  e a c h  d a y  w i t h  t h e  f o l lo w in g  p le d g e :

“I  p le d g e  a l l e g ia n c e  to  t h e  f la g  o f  t h e  U n i t e d  S t a t e s  o f  A m e r i c a  a n d  
to  t h e  r e p u b l i c  fo r  w h i c h  i t  s ta n d s ,  o n e  n a t io n ,  u n d e r  G o d ,  i n d i v i s i ­
b le , w i t h  l i b e r t y  a n d  j u s t i c e  fo r  a l l .”

(b )  A n y  p e r s o n  n o t  w i s h in g  to  p a r t i c ip a t e  i n  t h e  ‘‘p le d g e  o f  a l l e ­
g i a n c e ” is  h e r e b y  e x e m p t  fro m  p a r t i c ip a t io n  a n d  n e e d  n c l  p a r t i c i p a t e  
i n  t h e  p le d g e .

H isto ry  of Section.
P.L. 1981, ch. 282, § 1.
R ep ea led  Sections. The former section

(G.L. 1956, 5 16-22.11; T.L. 1970, ch. 293, 
§ 1), concerning classroom periods of silence, 
was repealed by P.L. 1977, ch. 84, § 2.

1 6 -2 2 -1 2 . R e q u i r e d  c o u r s e s  o n  a l c o h o l  a n d  s u b s t a n c e  
a b u s e .  —  (a )  T h e  s c h o o l  c o m m it t e e s  o f  t h e  s e v e r a l  c i t i e s ,  t o w n s ,  a n d  
s c h o o l  d i s t r i c t s  s h a l l  p r o v id e  fo r  th e  in c o r p o r a t io n  o f  m a n d a t o r y  i n ­
s t r u c t i o n  o f  s t u d e n t s  in  g ra d e s  o n e  t h r o u g h  t w e l v e  (1 2 )  o n  t h e  e f f e c t s  
o f  a l c o h o l  a n d  s u b s t a n c e  a b u se  u p o n  th e  h u m a n  s y s t e m  i n  e x i s u n g  
h e a l t h  e d u c a t i o n  o r  o th e r  co u r s e s .

(b )  T h e  b o a r d  o f  r e g e n t s  fo r e l e m e n t a r y  a n d  s e c o n d a r y  e d u c a t io n  
s h a l l  i n s t i t u t e  c o u r s e s  o f  i n s t r u c t i o n s  fo r  t e a c h e r s  in  t h e  p u b l i c  
s c h o o l  s y s t e m  o n  t h e  e f fe c ts  o f  a lco h o l a n d  s u b s t a n c e  a b u s e .

H isto ry  oT Section.
P.L. 1976, ch. 301, § 1; P.L. 1955, eh. 71.

§ 1; P.L. 1935, ch. 303. 5 1.



y 'lp ^ o  ends
§801 CONSOLIDATED LAWS SERVICE ART 17

RESEARCH REFEREN CES AND PRACTICE AIDS: 
52 NY Jur, Schools, Colleges, and Universities § 467. 
68 Am Jur 2d, Schools § 2S3.

! ,1 i ' Annotations:
Diblc distribution or reading in public schools. 45 ALR2d 742.

§ 802. Instruction relating to the flag; holidays
1. It shall be the duty of the commissioner of education to prepare, for the 
use of the public schools of the slate, a program providing for a salute to 
the flag and a daily pledge of allegiance to the flag, for instruction in its 
correct use and display and such other patriotic exercises as may be deemed 
by him to be expedient, under such regulations and instructions as may best 
meet the varied requirements of the different grades in such schools.
2. It shall also be his duty to make special provisit a for the observance in 
the public schools o f  Lincoln’s birthday, Washington’s birthday, Memorial 
day and Flag day, and such other legal holidays of like character as may be 
hereafter designated by law when the legislature makes an appropriation 
therefor.
3. Nothing herein contained shall be construed to authorize military inst ruc­
tion or drill in the public schools during school hours, except that the board 
of education of  any school district may offer during school hours a junior 
reserve officer training program in conjunction with the United States 
Department of Defense to those students in grades nine through twelve who 
are at least fourteen years of age provided that enrollment and participation 
in such program is voluntary on the part of the student and written consent 
of a parent or guardian is submitted by such student and further provided, 
that the conduct of instruction on or the presence within any school of any 
type o f  current or futi re weaponry as part of such program is prohibited.

HISTORY:
Add. I. 1947, ch 820, eft' Julv I. 1947 with substance transferred from former 

§§712.713.
Sub I, amd, I. 1956. ch 177. I. 1965. ell S74. elf Apr 26. 1963.
Sub 3. amd. L 1973. ch 791, elf June 22. 1973.

C ROSS REFERENCES:
Oilier provisions with regard to the ll.ig. §§ 41,S—120.
Exhibition or display of flag. Cl-S Gen Hus $ I3t>

CODES, RULES AND REGULATIONS:
kceulniinns of the commissioner: elementary and secondary education: ll.tu regula­

tions. 8 NYCRR §§ I0S.1 ct seij 
Regulations of the commissioner: elementary and secondary education: holiday and 

religious observance. S NYCRR §i 109,1, 109,2

RESEARCH REFERENCES AND PRACTICE AIDS:
52 NY Jur. Schools, Colleges, and Universities §§435, 40S, 461'. 
oS Am Jur 2d. Schools § 2S3.

%
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shall
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18:15-45. L.1913, c. 294, § 22. p. 605, 
amended by L. 1917, c. 117, § 1, p . 257 
[1924 Suppl. § 185-367).

Terences

liools, see § 18A:6-1 et seq. 
see § 18A.-54-25.

'ode References

rough and efficient system of free public

Terences

C.J.S. Schools 
§§ 14, 483.

and School Districts

a re open ; d e te rm in a t io n

.•(e rm ine a n n u a lly  the dates, be- 
r ie l sha ll bo open , in  accordance

. 1963.
I Note

m  Duration of Instruction

lion for a period of not less than 180 
days in the school vcar. Atty.Gcn.F.O. 
1975, No. 19.

m
m-

&

b:

■ public schools in New Jersey arc man- 
by law t0 rcm ain °P cn instruc-

w A
M l J 8 A :3 6 -3 . D is p la y  o f and sa lu te  to fla g ; p led ge o f a lle g ia n ce 

Eve ry boa rd o f e d u ca tio n sha ll;

(a ) P ro cu re a U n ite d States fla g , fla g s ta ff and necessa ry a p p li­
ances th e re fo r fo r each schoo l in  the d is t r ic t and d is p la y such fla g 
upon o r n e a r th e p u b lic  schoo l b u ild in g  d u r in g  schoo l hou rs ;

(b ) P ro cu re a U n ite d States fla g , f la g s ta f f and necessa ry a p p li­
ances o r s ta n d a rd th e re fo r fo r each assem b ly ro om  and each 
classroom in  each schoo l, and d is p la y such fla g in the assem b ly 
room  and each c la ss room  d u r in g  schoo l ho u rs and a t such o th e r 
tim e as the b o a rd o f educa tio n m ay deem  p ro p e r; and

(c ) R equ ire the p u p ils in each schoo l in the d is t r ic t o n every 
schoo l day to  sa lu te the U n ited States fla g  and repea t the fo l lo w ­
ing pledge o f a lleg ian ce to the fla g : " I p ledge a lle g ia n ce to the fla g 
o f the U n ite d S ta tes o f Am e ric a and to  the re p u b lic  fo r w h ic h  it 
stands, one n a tio n , un de r God, in d iv is ib le , w ith  lib e r ty  and ju s tic e  
fo r a ll," w h ic h  sa lu te and p ledge o f a lle g ia n ce sha ll he rende red 
w ith  the r ig h t ha nd ove r the hea rt, excep t th a t p u p ils  w h o have 
consc ie n tio u s sc rup le s aga ins t such p ledge o r sa lu te , o r a re c h i l ­
d ren o f a c c re d ite d rep resen ta tives o f fo re ig n go ve rnm en ts to 
w hom  die U n ite d States go ve rnm en t ex tends d ip lo m a t ic  im m u n i­
ty, sha ll n o t be re q u ire d  to re n d e r such sa lu te and p ledge b u t sha ll 
be re q u ire d  to s h ow  fu l l respect to th e flag w h ile  the p ledge is 
be ing g ive n m e re ly by s ta n d in g at a tte n t io n , the boys rem o v in g 
the headdress.

L.1967, c. 271, § 18A:36-3, eff. Jan. 11, 196S.

Nv • 
I'M;

$7/

Historical Note

Source: U.S. 18:14-30, amended 
L.1944, c .  212; L. 1954. c .  83

I’rlo r I.aws: I..1903 (2d Sp.Soss.). c. 1. 
§ 230, p. 91 (C..S. p. 4803,«) 230], am end­
ed by 1,. 1932. c. 145, § I. p. 260.
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C.J.S. Schools and School District' 
§ 485.
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194:14 ' EDUCATION
194:14 Nonresident Pupils. A district may determine upon what 

terms scholars from other districts may be admitted to its schools, and if 
a district neglects to make such determination the school board may do 
it.

H i s t o r y

S ource. ItS 73:7. CS 77:7. (IS 78:19.
GI. 8G: 19. PS 89:12. 1921. 85. IV: 18. PL 
119:11. RL 133:14.

194:15 School Year. The fiscal and scholastic year for all school dis­
tricts shall end June 30 in each year.

H i s t o r y

S o u rce . :.917, 122:1. 1921. 85, IV: 15.
PL 119:15. RL 138:15.

194:15-a Lord's Prayer and Pledge of Allegiance in Public Elemen­
tary Schools. As a continuation of the policy of teaching our country's 
history and as an affirmation of the freedom of religion in this country, 
a school district may authorize the recitation of the traditional Lord's prayer 
and the pledge of allegiance to the flag in public elementary schools. Pupil 
participation in the recitation of the prayer and pledge of allegiance shall 
be voluntary. Pupils shall be reminded that this Lord's prayer is the prayer 
our pilgrim fathers recited when they came to this country in their search 
for freedom. Pupils shall be informed that these exercises are not meant 
to influence an individual's personal religious beliefs in any manner. The 
exercises shall be conducted so that pupils shall learn of our great freedoms, 
which freedoms include the freedom of religion and are symbolized by the 
recitation of the Lord's prayer.

History

S ource. 1975, 225: 1, rff. Auif. 2. 1975.

Cross Ri:it:rknci:s
Freedom of assembly and religion in public schools, see USA 189: l-l>.

I.inii.un I:kit:r;:n( i:s

West Key N u m b er alloRiancc nr salute in the flatr. 110 AI.U
Sehools and School I districts *=  in". 120 ALR <«->-»: 127 ALR 1>02; M l ALK I " ', '1

117 AI lit (i'.ts.
'  •IS P rayers in public school.., •-'It Al.IJ'Jd I , ■;

Schools and Sellout l*i<lriet> • ••’. What eoostitu 'es "prayer" under fi-io-v.
u  i> coiislilutional prnhibitinn of p raver in pub

,, . . .. , schools. 30 ALI’.'M 1352.l ower to reipure pupil In recite • atn ul

191:15-b Instruction in New Hampshire's Cultural Heritage and 
Ethnic History Authorized, A school district may include one-semester 
courses at the elementary and secondary levels in the cultural heritage and 
ethnic history of New Hampshire’s people, and may raise anil appropriate 
money for this purpose.

His'iom

Source. l!*SS. 122:1. eff. .June I-, lv^s
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Curriculum; Attendance § 37-13-9
iz in g  s tuden t-in itia ted  
try o r  n on com pu lso jJfi 
•vents, g radua tion  
u d e n t  even ts .

s t u d e n t  o r  p e r s o n  tol
I p r a y e r ,  a s  p e r m i t t e d
i r o p e r t y ,  o t h e r  p u b l i c ' . J ,

t h a n  t h o s e  s t a t e d  i n
- '■•j'fi■

- t i o n  ( 2 )  o f  t h i s  s e c t i o n  
v n l  o r  s a n c t i o n  o f  t h e  $  
r o t h e r  a c t i v i t y ,  o r  b e  
e r t y  o r  o t h e r  p r o p e r t y . ; ^  
i t ,  b o a r d ,  c o m m i s s i o n , '  '-^ 
i c a l  s u b d i v i s i o n  o f  t h e  '*85 

s t r u m c n t a l i t y  t h e r e o f ,  
o t h e r  p u b l i c  p r o p e r t y  . . ' - 1  
i d e n t s  o r  o t h e r s ,  s h a l l  

i t  o f  a n y  r e l i g i o n  o r  'r$.

f  U n i t e d  S t a t e s  a n d  t h e  f l a g  o f  t h e  S t a t e  o f  M i s s i s s i p p i  a n d  s a i d  
fr s e  o f  s t u d y  s h a l l  i n c l u d e  t h e  h i s t o r y  o f  e a c h  f l a g  a n d  w h a t  t h e y  r e p r e s e n t  
'd t h e  p r o p e r  r e s p e c t  t h e r e f o r .  T h e r e  s h a l l  a l s o  b e  t a u g h t  i n  t h e  p u b l i c  
j o o l s  t h e  d u t i e s  a n d  o b l i g a t i o n s  o f  c i t i z e n s h i p ,  p a t r i o t i s m ,  A m e r i c a n i s m  a n d  
•p e c t  f o r  a n d  o b e d i e n c e  t o  l a w .  

r,,-, V
IcoURCES: Codes, 19-12, § G216-07; Laws, 1953, Ex Scss, ch. 2G, § 7; 1970, ch. 3G0, § 1, eff from 
J ^ |o n d  after passage (approved April 1, 1970).

$ross references—
Criminal offense of desecraiion of national or state Hag, see § 97-7-39.

p a r t  o f  t h i s  s e c t i o n  is  
u t i l  n o t  a f f e c t  t h e  p a r t

V• 1.
o f p ra y e r in  p u b lic schools.' 

u t. o r "m om o n ! o f silence".

granting of the injunction 
■ig on the students’ ability 
udr existing First Amend- 1 the public interest would 
the issuance of an ilijunc- 
lUitmg enforri-meiit of a 
'ulioii.ll .-.laitlle. Illgebret- 
Sell Dist. 1 1!*'.*! SI • Miss)

tId s  l la g s ; c o u r s e  of

• • U n i t e d  S t a t e s  s h a l l  
a l l  t i m e s  d u r i n g  t h e

• w e a t h e r  w i l l  p e r m i t  
> : i r d  o f  t r u s t e e s  o f  t h e

. t u d v  c o n c e r n i n g  t h e

; 3 7 - 1 3 - 7 .  P l e d g e s  o f  a l l e g i a n c e  t o  U n i t e d  S t a t e s  a n d  M i s s i s s i p p i  
f l a g s .

£  ( 1 )  T h e  b o a r d s  o f  t r u s t e e s  o f  t h e  p u b l i c  s c h o o l s  o f  t h i s  s t a t e  s h a l l  r e q u i r e  t h e  
^ e a c h e r s  u n d e r  t h e i r  c o n t r o l  t o  h a v e  a l l  p u p i l s  r e p e a t  t h e  o a t h  o f  a l l e g i a n c e  

J t b  t h e  f l a g  o f  t h e  U n i t e d  S t a t e s  o f  A m e r i c a  a t  l e a s t  o n c e  d u r i n g  e a c h  s c h o o l  
a ^ r n o n t h ,  s u c h  o a t h  o f  a l l e g i a n c e  b e i n g  a s  f o l l o w s :

s j w j f  " I  p l e d g e  a l l e g i a n c e  t o  t h e  f l a g  o f  t h e  U n i t e d  S t a t e s  o f  A m e r i c a ,  a n d  t o  
0'-  t h e  R e p u b l i c  f o r  w h i c h  i t  s t a n d s ,  o n e  n a t i o n  u n d e r  G o d ,  i n d i v i s i b l e ,  w i t h
P j !  l i b e r t y  a n d  j u s t i c e  f o r  a l l . "jjf'-i1.
i?-': (2 )  T h e  o f l i c i a l  p l e d g e  o f  t h e  S t a t e  o f  M i s s i s s i p p i  s h a l l  r e a d  a s  f o l l o w s :

j " I  s a l u t e  t h e  l l a g  o f  M i s s i s s i p p i  a n d  t h e  s o v e r e i g n  s t a t e  f o r  w h i c h  i t  s t a n d s  
£  , ! \ v i t h  p r i d e  i n  h e r  h i s t o r y  a n d  a c h i e v e m e n t s  a n d  w i t h  c o n f i d e n c e  i n  h e r  

f u t u r e  u n d e r  t h e  g u i d a n c e  o f  A l m i g h t y  G o d . ”

J T h e  p l e d g e  o f  a l l e g i a n c e  t o  t h e  M i s s i s s i p p i  f l a g  s h a l l  h e  t a u g h t  i n  t h e  p u b -  
I C ' l i c  s c h o o l s  o f  t h i s  s t a l e ,  a l o n g  w i t h  t h e  p l e d g e  o f  a l l e g i a n c e  t o  t h e  U n i t e d

P l a t e s  H i e -

■ t te v 't ' SOURCES: Codes, 19-12, !•* G21G-0S, G21G-0S.5; Laws 1933. Ex Suss. ch. 2 li, * 8: 19(10, ch. 391 ; 
19G2, ch. <192. SS 1 -3 .

-. Research nnd P rac tice  H eferencos—
' •’ 63 A m  J u r 2d . S chouU  >} 235.

>>■:. § 3 7 - 1 3 - 9 .  C u r r i c u l u m  c o m m i t t e e .
T h e  s t a t e  h o a r d  o f  e d u c a t i o n  i s  h e r e b y  a u t h o r i z e d  t o  a p p o i n t  a  c u r r i c u l u m  

c o m m i t t e e ,  c o m p o s e d  o f  p r o f e s s i o n a l  a n d  l a y  m e m b e r s ,  n o t  t o  e x c e e d  s e v e n  i n  
n u m b e r ,  t o  m a k e  a  c o n t i n u o u s  s t u d y  o f  t h e  c u r r i c u l u m  o f  t h e  p u b l i c  s c h o o l s  
a n d  t o  m a k e  r e c o m m e n d a t i o n s  t o  t h e  s t a t e  h o a i d  o f  e d u c a t i o n  f r o m  t i m e  t o  
t i m e  a s  t o  c h a n g e s  w h i c h  s h o u l d  l i e  m a d e  i n  t h e  c u r r i c u l u m  i n  t h e  g r a m m a r  
s c h o o l  g r a d e s  a n d  i n  t h e  h i g h  s c h o o l  g r a d e s .  T h e  m e m b e r s  o f  s u c h  c o m m i t t e e  
a s  o f  J u l y  1 ,  1 9 5 4 ,  s h a l l  c o n t i n u e  t o  s e r v e  u n t i l  t h e  e x p i r a t i o n  o f  t h e  t e r m s  f o r  
w h i c h  t h e y  w e r e  a p p o i n t e d ;  t h e r e a f t e r  t h e  m e m b e r s  o f  s u c h  c o m m i t t e e  s h a l l  
b e  a p p o i n t e d  a n d  s e r v e  f o r  a  t e r m  o f  t w o  y e a r s  a n d  u n t i l  t h e i r  s u c c e s s o r s  a r e  
a p p o i n t e d .  E a c h  m e m b e r  o f  s a i d  c o m m i t t e e  s h a l l  r e c e i v e  a  p e r  d i e m  o f  f i f t e e n  

v ^>, d o l l a r s  ( $ 1 5 . 0 0 )  f o r  e a c h  d a y  a c t u a l l y  s p e n t  a t t e n d i n g  t h e  m e e t i n g s  o f  t h e
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Statiitoi-y authority cf school principals to select 
nil teachers and staff assigned to tncir school,' 
subject to approval of school superintendent, ex­
tends to approval of staff transfers as well ns of 
new hires. School Committee of Lowell v. Local 
159, Service Employees Intern. Union (1997) 679 
N.E.2d 5S3, -12 Mass.App.Cl. 690. 'I

1. A rb it r a t io n

Arbitrator's ruling ip favor of school service 
employees' union, directing school committee to 
approve transfer of custodian, was contrary to 
stiitute vesting authority to approve such transfers 
in school principal, und was therefore beyond scope 
of arbitrator's authority, as statute vesting authori­
ty in principal was not one over which collective 
hiu'gaining agreement could prevail. School Com- • 
mittee of Lowell v. Local 159, Service Employees 
Intern. Union (1997) 679 N'.E.2d 553, 42 Mass.App. 
Ct. 690.

m i m i l t e o ;  r e p r e s e n t a t i o n :  m e e t i n g s ;  c m -  
r e m o v a l

ball, for the purposes of the union, ho a  joint 
h participating town, provided th a t any school 
I be represented therein by its chairman and two 
mittee shall annually, after completion of annual 
a day and place agreed upon by the chairmen of 
zc by choosing a chairman and a secretary. It 

perintendcnt of schools, determ ine the relative 
•a each town, fix his salary, which shall not he 
•• for fringe benefits, and other conditions of 
erance pay, relocation expenses, reim bursem ent 
duties o r office, liability insurance, anti leave for 
aym ent thereof in accordance with section sixty- 
respective shares to the several town treasurers, 

oe departm ent, by a two thirds vote of the full

! .Statutory Notes

y  7

■jp'UBLlC SCHOOLS 71 § S2
Nolo 3

SCHOOLIIOUSES

D i s p l a y  o f  n a t i o n a l  f l a g s ;  p l e d g e  o f  a l l e g i a n c e ;  p e n a l t y  f o r  v i o l a t i o n

> The school committee shall provide for each sehoolhouse under its control, which is not 
’ 'otherwise supplied, flags of the United States of silk or bunting not less than two feet long.

such flags or bunting to be manufactured in the United States, and suitable apparatus for 
■• (heir display as hereinafter provided. A flag shall be displayed, w eather permitting, on the 

school building or grounds on every school day and on every legal holiday or day proclaimed 
by the governor or the President of the United States for especial observance; provided, that 
on stormy school days, it shall be displayed inside the building. A flag shall be displayed in 
each assembly hall or other room in each such sehoolhouse w here the opening exercises on 
each school day are held. Each teacher a t the commencement of the fit s t  class of each day in 
all 'grades in all public schools shall lead the class in a group recitation of the "Pledge of 
Allegiance to the Flag". A flag shall be displayed in each classroom in each such sehoolhouse. 
Failure for a period of five consecutive days by the principal or teacher in charge of a school 
equipped as aforesaid to display the flag as above required, o r failure for a period of two 
consecutive weeks by a teacher to salute the flag and recite said pledge as aforesaid, or to 
cause the pupils under his charge so to do, shall be punished for every such period by a fine 
of not more than five dollars. Failure of the committee to equip a school as herein provided 
shall subject the members thereof to a like penalty.
Amended by St.1998, c. 463, § 65.

H istorical and S ta tu to ty  Notes

1998 Legislation 
SU99S, c. 463, § 65, an emergency act, ap­

proved Jan. 14. 1999, a corrections bill, substituted 
"o f for "or".

§  7 1 .  U s e  o f  s c h o o l  p r o p e r t y ;  p u r p o s e s

Historical and S ta tu to ry  Notes

Related Laws:
St.1990, c. 151, 5- 613, approved June 30, 1996, 

and by ii 690 made effective July 1,1996, provides: 
"Subject to the provisions of section seventy-one 

of chapter seventy-one of the General Laws but 
notwithstanding the provisions of any other gener­
al or special law to the contrary, the department of

education is hereby authorize'- and directed to 
promulgate regulations which control the utiliza­
tion of school buildings for multiple purposes. 
Said regulations shall ndvoeate and encourage the 
utilization of said school buildings for uses includ­
ing but not limited to after school programs, day­
care centers, recreation centers, senior centers and 
night school programs."

RIGHTS AND RE.SPONSIUILITIES OF PUIJLIC SECONDARY SCHOOL STUDENTS

§ S2. P u b l i c  s e c o n d a r y  s c h o o l s ;  r i g h t  o f  s t u d e n t s  t o  f r e e d o m  o f  e x p r e s s i o n :  
l i m i t a t i o n s ;  d e f i n i t i o n s

Notes o f  Decisions

Vulgar language 3

3. Vulgar language 
High school students in public school have free­

dom under school freedom of cxp'c.-siou statute to 
engage i:i nonschool sponsored expression that

may reasonably be considered vulgar, but does not 
cause disruption or disorder; clear statutory 
guage could not bo construed as creating exci-plkr. 
for arguably vulgar, lewd or offensive lanTu. z:- 
absent showing of disruption within school. I ..!<• 
v. School Committee of South Hadley (19961 C”  
WE.2d 569, 423 Mass. 253.
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|  p p p f c iC e l e b r a t i n g  
£ A m e r i c a s

__________________  F r e e d o m s

T h e  P l e d g e  o f  A l l e g i a n c e
T h i r t y - o n e  w o r d s  w h i c h  a f f i r m  t h e  v a l u e s  a n d  f r e e d o m  t h a t  t h e  A m e r i c a n  f l a g  r e p r e s e n t s  a r e  r e c i t e d  w h i l e  f a c i n g  
t h e  f l a g  a s  a  p l e d g e  o f  A m e r i c a n s '  l o y a l t y  t o  t h e i r  c o u n t r y .  T h e  P l e d g e  o f  A l l e g i a n c e  w a s  w r i t t e n  f o r  t h e  4 0 0 t h  
a n n i v e r s a r y ,  i n  1 8 9 2 ,  o f  t h e  d i s c o v e r y  o f  A m e r i c a .  A  n a t i o n a l  c o m m i t t e e  o f  e d u c a t o r s  a n d  c i v i c  l e a d e r s  p l a n n e d  a  
p u b l i c - s c h o o l  c e l e b r a t i o n  o f  C o l u m b u s  D a y  t o  c e n t e r  a r o u n d  t h e  f l a g .  I n c l u d e d  w i t h  t h e  s c r i p t  f o r  c e r e m o n i e s  t h a t  
w o u l d  c u l m i n a t e  i n  r a i s i n g  o f  t h e  f l a g  w a s  t h e  p l e d g e .  S o  i t  w a s  i n  O c t o b e r  1 8 9 2  C o l u m b u s  D a y  p r o g r a m s  t h a t  
s c h o o l  c h i l d r e n  a c r o s s  t h e  c o u n t r y  f i r s t  r e c i t e d  t h e  P l e d g e  o f  A l l e g i a n c e  t h i s  w a y :

I  p l e d g e  a l l e g i a n c e  t o  m y  F l a g  a n d  
t o  t h e  R e p u b l i c  f o r  w h i c h  i t  s t a n d s :  

o n e  N a t i o n  i n d i v i s i b l e ,  w i t h  L i b e r t y  
a n d  J u s t i c e  f o r  a l l .

C o n t r o v e r s y  c o n t i n u e s  o v e r  w h e t h e r  t h e  a u t h o r  w a s  t h e  c h a i r m a n  o f  t h e  c o m m i t t e e ,  F r a n c i s  B e l l a m y  -  w h o  
w o r k e d  o n  a  m a g a z i n e  f o r  y o u n g  p e o p l e  t h a t  p u b l i s h e d  t h e  p l e d g e  -  o r  J a m e s  U p h a m ,  w h o  w o r k e d  f o r  t h e  
p u b l i s h i n g  f i r m  t h a t  p r o d u c e d  t h e  m a g a z i n e .  T h e  p l e d g e  w a s  p u b l i s h e d  a n o n y m o u s l y  i n  t h e  m a g a z i n e  a n d  w a s  
n o t  c o p y r i g h t e d .

A c c o r d i n g  t o  s o m e  a c c o u n t s  o f  B e l l a m y  a s  a u t h o r ,  h e  d e c i d e d  t o  w r i t e  a  p l e d g e  o f  a l l e g i a n c e ,  r a t h e r  t h a n  a  
s a l u t e , b e c a u s e  i t  w a s  a  s t r o n g e r  e x p r e s s i o n  o f  l o y a l t y  -  s o m e t h i n g  p a r t i c u l a r l y  s i g n i f i c a n t  e v e n  2 7  y e a r s  a f t e r  t h e  
C i v i l  W a r  e n d e d .  " O n e  N a t i o n  i n d i v i s i b l e "  r e f e r r e d  t o  t h e  o u t c o m e  o f  t h e  C i v i l  W a r ,  a n d  " L i b e r t y  a n d  J u s t i c e  f o r  
a l l "  e x p r e s s e d  t h e  i d e a l s  o f  t h e  D e c l a r a t i o n  o f  I n d e p e n d e n c e .

T h e  w o r d s  " m y  f l a g "  w e r e  r e p l a c e d  b y  " t h e  f l a g  o f  tire  U n i t e d  S t a t e s "  i n  1 9 2 3  b e c a u s e  s o m e  f o r e i g n - b o r n  p e o p l e  
m i g h t  h a v e  i n  m i n d  t h e  f l a g  o f  t h e  c o u n t r y  o f  t h e i r  b i r t h ,  i n s t e a d  o f  t h e  U . S .  f l a g .  A  y e a r  l a t e r ,  " o f  A m e r i c a "  w a s  
a d d e d  a f t e r  " U n i t e d  S t a t e s . "  N o  f o r m  o f  t h e  p l e d g e  r e c e i v e d  o f f i c i a l  r e c o g n i t i o n  b y  C o n g r e s s  u n t i l  J u n e  2 2 , 1 9 4 2 ,  
w h e n  i t  w a s  f o r m a l l y  i n c l u d e d  i n  t h e  U . S .  F l a g  C o d e .  T h e  o f f i c i a l  n a m e  o f  T h e  P l e d g e  o f  A l l e g i a n c e  w a s  a d o p t e d  
i n  1 9 4 5 .  T h e  l a s t  c h a n g e  i n  l a n g u a g e  c a m e  o n  F l a g  D a y  1 9 5 4 ,  w h e n  C o n g r e s s  p a s s e d  a  l a w  w h i c h  a d d e d  t h e  w o r d s  
" u n d e r  G o d "  a f t e r  " o n e  n a t i o n . "

O r i g i n a l l y ,  t h e  p l e d g e  w a s  s a i d  w i t h  t h e  r i g h t  h a n d  i n  t h e  s o - c a l l e d  " B e l l a m y  S a l u t e , "  w i t h  t h e  h a n d  r e s t i n g  f i r s t  
o u t w a r d  f r o m  t h e  c h e s t ,  t h e n  t h e  a r m  e x t e n d i n g  o u t  f r o m  t h e  b o d y .  O n c e  H i t l e r  c a m e  t o  p o w e r  i n  E u r o p e ,  s o m e  
A m e r i c a n s  w e r e  c o n c e r n e d  t h a t  t h i s  p o s i t i o n  o f  t h e  a r m  a n d  h a n d  r e s e m b l e d  t h e  s a l u t e  r e n d e r e d  b y  t h e  N a z i  
m i l i t a r y .  I n  1 9 4 2  C o n g r e s s  e s t a b l i s h e d  t h e  c u r r e n t  p r a c t i c e  o f  r e n d e r i n g  t h e  p l e d g e  w i t h  t h e  r i g h t  h a n d  p l a c e d  f l a t  
o v e r  t h e  h e a r t .

S e c t i o n  7  o f  t h e  F e d e r a l  F l a g  C o d e  s t a t e s  t h a t  w h e n  n o t  i n  m i l i t a r y  u n i f o r m ,  m e n  s h o u l d  r e m o v e  a n y  h e a d d r e s s  
w i t h  t h e i r  r i g h t  h a n d  a n d  h o l d  i t  a t  t h e  l e f t  s h o u l d e r ,  t h e r e b y  r e s t i n g  t h e  h a n d  o v e r  t h e  h e a r t .  P e o p l e  i n  m i l i t a r y  
u n i f o r m  s h o u l d  r e m a i n  s i l e n t ,  f a c e  t h e  f l a g  a n d  r e n d e r  t h e  m i l i t a r y  s a l u t e .

T h e  F l a g  C o d e  s p e c i f i e s  t h a t  a n y  f u t u r e  c h a n g e s  t o  t h e  p l e d g e  w o u l d  h a v e  t o  b e  w i t h  t h e  c o n s e n t  o f  t h e  P r e s i d e n t .

1 of 2 3/22/99 11:51 AM
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The Pledge of Allegiance now reads:

I p le d g e  a l leg ian ce  to  th e  f la g  o f th e  U n i te d  S ta tes  o f Am erica ; 
a n d  to  th e  R epub lic  fo r  w h ic h  i t  s ta nd s , one  N a t io n  

u n d e r  G od , in d iv is ib le ,  w i th  l ib e r ty  a n d  ju s t ic e  fo r all.

3/22/99 11:51 AM
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As -r ve te ran I support  noose Bli i  i Q2 v;hicn r e l a t e s  tc  the 
American Flag anc the pieage of i . l e q i sR ce .  Remember to seme, 
rng American FI so i s  very important and sometimes t h e i r  or; i y 
nope, ! pray t ha t  other  Americans would snare  t h i s  love to r  our 
na t i ons  f l a g  ana what i t  s t and s  f o r .

1 vouiG i jJte to share tne fci iowir .g s t o r y  wi th you. i t  i s  
c a i l e c  Mike ' s Fiag" and was condensed from a speech by Leon 
Tncrness .  r e c i p i en t  of The Congressional Kedai cf Honor.

You ve proDadiy seen the Dumper s t i c k e r  somewhere along 
the roao.  I t  d ep i c t s  an American Fiag,  accompaniec by the words 
These e c i o r s  acn t rur . . '1 I 'm always g lad to see t h i s ,  because 

i t  reminds me of an Ip.cicent from my confinement in North 
Vietnam at the Hao Lc POw Camp, or  'Hanoi Hi l ton . "  as i t  became 
known, tnen a Major :n the U.S. Air Force .  I had been cap t ur ed  
ana imprisoned from 1967-1973. Our t rea tment  had been 
f r equen t ly  si’u f s l .

Af ter  th ree  years ,  however, the b e a t i ng s  and t o r t u r e  
became i e s s  f r equen t .  During tr.e i a s t  yea r ,  we were ai iowed 
ou t s id e  most days for a coupie of minutes to ba the .  We showered 
by drawing water from a concre te  tank with a homemade bucket .

One ciay as we a i ! s tood oy the tank,  s t r i pp e d  of our 
Cibtr .ee. ?. ycur-.c liv»&* p; ' ;or name a Mike Ch r i s t i a n  found the 
remnants of a nar tdkercmer in a gu t t e r  tha t  ran under the 
?r : sor :  wai i . Mike managed to sneak the grimy rag in to our c e l l  
and ceoan fas.nlonIng in to  a f l a g .

Over time v?e a i l  icaneci him a l l t t i e  soap,  and he spent
days c lean i ng the ma t e r i a l .  We helped Dy scrounging and 
s t e a j i n g  n i t s  anc p i ec es  c£ anytn.ng he could use.  A: night  
unaer n l s  mosqui to n e t .  Mike worked on the f l a g .  He made red
ano c lue from grcuna-up roof t i i e s  ana t i ny amounts cf ink and
oa i n t e a  the co l o r s  onto tne c lo tn  with water r i c e  glue .  Using 
thread from h i s  own blanket  ar.a a nomemade bamboo need le ,  he 
sewea on s t a r s .

Eariy one morning a few aays i a t e r .  when the guards were 
not a l e r t ,  ne wnisperec icuc iy from the back of our c e l l ,  "Hey 
gang, look he re . "  He proudly h e ia  up t h i s  t a t t e r e d  p iece  of 
c i c t h .  waving i t  as i f  in a c r ee se .  I f  you used your 
imaginat ion ,  you could t e l !  i t  was supposeo to oe an American 
f ' a a .  When he r a i s e d  tha t  smuagy f a e r i e ,  we au t omat ica l l y  s t ood 
s t r a i c n t  ana s a i u t e a .  our ches t  pu f f i ng  ou t .  and than a few



About once a wees. tne guards would s t r i p  us.  run us  
o u t s i a e  and go through our c i c t h i ng .  During one of those 
shakeaowns, they found Hike’s f l a g .  We a l l  knew what would 
rsappen.

That n igh t  they came to r  him. Might i n t e r r og a t i o n s  were 
^always the wor s t .  Tney opened the c e i i  aoor and pu l l ed  Mike 
'cut. We cou i a  hear  the beginning of the t o r t u r e  before they 
even r.aa him in the t o r t u r e  c e i i .

They oea t  him most of the n igh t .  About day l i gh t  they 
pushed vhat  was l e f t  cf  him back through the ce l l  door.  He was 
oaoiy orcr.en; even h i s  voice was gone.

Within two vee^s .  a e sp i t e  the aanger .  Mike scrounged 
another p i e c e  of ciotn. ana oecan another f l a g .  The S t a r s  and 
S t r i p e s ,  our na t i ona l  symooi . was worth the s a c r i f i c e  to him. 
How, whenever I see the f l a g .  I think of Mike ana the morning 
ne f i r s t  wavea t h a t  t a t t e r e c  emblem of a na t i on .

I -  was tnen.  thousands cf mi ies  from home in a lonely 
o r . s on  c e i i .  t n a t  he shovea us what i t  i s to De t r u l y  f r e e .

Hay Gca Dless you 

Ecvara Furman

F u r m a n

^ 9  o .

C o f k w a ,
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C S  F O R  H O U S E  J O I N T  R E S O L U T I O N  N O . 2 0 2 (J U D )

IN  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F I R S T  L E G I S L A T U R E  - S E C O N D  S P E C I A L  S E S S I O N

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST

A  R E S O L U T I O N

P ro p o s in g  a m e n d m e n ts  to  t b c  C o n s t itu t io n  o f  th e  S ta te  o f  A la sk a  re la t in g  to  use 

o f  ind igenou s  subs is ten ce  re so u rce s  b y  residen ts and  re la ting  to  litiga tion  on  b eh a lf 

o f  th e  sta te.

B E  I T  R E S O L V E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t io n  1. A r t ic le  V I E ,  sec. 4, Con stitu tion  o f  the Sta te  o f  A laska , is am ended  to read: 

S e c t io n  4. S u s ta in e d  Y ie ld ,  {a} F ish , forests, w ild life , grasslands, and all 

o th e r r cp lcn is h a b lc  resources be long ing  to the State shall be u tilized , deve lop ed , and 

m ain ta ined  on the sustained y ie ld  prin cip le , sub je ct to p re fe ren ces  am ong  ben e ficia l 

uses.

( b )  T h e  leg is la tu re  m a v  p ro v id e  a p re fe re n ce  to  a n d  a m o n g  re s id e n ts  f o r  a 

re a so n a b le  o p p o r tu n ity  to  tak e  an  in d ig en o u s  su b s is ten ce  r e s o u r c e  o n  th e  basis  o f 

c u s to m a r y  a n d  tra d itio n a l use, d ire c t  d ep en d en ce , p ro x im ity  to  th e  re so u r ce , o r  the 

ava ila b ility  o f  a lte rna tive  resources. T h e  p re fe re n ce  m a v  b e  g ra n te d  o n ly  w h e n  the  

h a rv e s ta b le  s u rp lu s  o f  th e  re so u r ce , co n s is te n t  w ith  th e  s u s ta in e d  y ie ld  p r in c ip le  

a n d  s o u n d  re s o u r ce  m a n a g e m e n t p ra c tice s , is n o t  s u f f ic ie n t  to  a llo w  a  rea so n a b le  

o p p o r tu n i ty  fo r  a ll b e n e fic ia l uses.

Ci/J0
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* Sec. 2. Article XV, Constitution of the State of Alaska, is amended by adding new 
sections to read:

Section 30. Effective Date and Repeal of Subsistence Amendment (a) If
Section 4 of Article VIII, as amended, regarding indigenous subsistence resources, is 
adopted at the 2000 general election, the amendment takes effect immediately on 
certification of the election returns by the lieutenant governor.

(b) Subsection (b) of Section 4 of Article VIII, tegarding use of indigenous 
subsistence resources, is repealed on the day after the date of a final, nonappealablc 
judgment or order by a federal court deciding that the rural subsistence priority in 
Section 804, Alaska National Interest Lands Conservation Act (P.L. 96-487), as 
amended, violates the Constitution of the United States. In this subsection, "final, 
nonappealable judgment or order" means a judgment or order that cannot be appealed 
because all possible appeals, including a petition for certiorari to the United States 
Supreme Court, have been taken or the time for taking an appeal has expired without 
appeal.

(c) Subsection (b) of Section 4 of Article VIII, regarding use of indigenous 
subsistence resources, is repealed on the day following the date on which the governor 
determines that State management of fish and wildlife on State land, including 
navigable waters to which the State holds title, has been preempted by the federal 
government under Title VIII, Alaska National Interest Lands Conservation Act (P.L. 
96 - 487).

Section 31. Litigation on Behalf of the State. The legislature may bring an 
action in the name of and on behalf of the State in an appropriate federal court to 
challenge the constitutionality of the rural subsistence priority of Title VIII, Alaska 
National Interest Lands Conservation Act (P.L. 96-487) under the Constitution of the 
United States on grounds as the legislature may determine appropriate.

* Sec. 3. PURPOSE. The purpose of the amendments proposed by this resolution is to 
provide for a preference for subsistence uses of fish, wildlife, and other renewable natural 
esources; to ensure state management of fish and wildlife throughout the state; and to bring 
he state into compliance with Title VUI, Alaska National Interest Lands Conservation Act 
P.L. 96-487).

WORK DRAFT WORK DRAFT 1-I.SI 137\G
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1 * Sec. 4. The amendments proposed by this resolution shall be placed before the voters of
2 the state at the next general election in conformity with an. XIII, sec. I, Constitution of the 

State of Alaska, and the election Jaws of the state.
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* House Judiciary Amendments

Subject: House Judiciary Amendments 
Date: Tue, 28 Sep 1999 13:46:02 -0800 

From: Crystaline Jones <CrystaIine_Jones©legis.state.ak.us>
Organization: Alaska State LegislatureTo: Mindy Rowland <Mindy_Rowland@legis.state.ak.us>,

Crystaline Jones <Crystaline_Jones@legis.state.alc.us>
Mindy,
Hope this is helpful.
Amendment 4:
Page 1, Delete lines 10-16 
Insert1 "(b) The Legislature may, consistent with the sustained yield principle and sound

2 resource management practices, provide a preference to and among residents for a
3 reasonable opportunity to take an indigenous subsistence fish or wildlife resource on the
4 basis of customary and Taditional use, direct dependence, the availability of alternative
5 resources, the place of residence and proximity to the resource. The preference may be
6 granted only when the harvestable surplus of the resource is not sufficient to provide for
7 the customary and traditional level of subsistence use."
Amendment to Amendment 4:
(was not adopted)
Delete text, after "granted only"
Insert:
"in times of shortage as defined by statute."

Amendment to Amendment 4:
(was not adopted)
In the last sentence of Amendment 4,
Delete text after "granted"
Insert:"when no practical alternative means are available to replace the food supplies and other items gathered 
from the fish and wildlife which supply residents dependent on subsistence uses."
Amendment to Amendment 4:
(adopted)
In the last sentence of Amendment 4,
Delete "The preference may be granted only"
The last sentence of Amendment 4 would read as follows:
"When the harvestable surplus of the resource is not sufficient to provide for all beneficial uses, other 

beneficial uses shall be limited to protect subsistence uses."
Amendment to Amendment 4:
(adpopted)
Line 3 of Amendment 4; page 1, line 2(conforming title)
Delete "indigenous subsistence fish or wildlife"
Insert "wild renewable"
Page 2, line 4
Delete "indigenous subsistence"
Insert" wild renewable"

Amendment 5(refer to lanmnme in Amendment 4):

1 of 2 9/28/99 1:40 PM
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House Judiciary Amendments

(was not adopted)
Line 2 of Amendment 4,
Delete "for a reasonable opportunity"
Amendment 6(refer to language in Amendment 4):
(was adopted)
Line 5 of Amendment 4,
Delete "and"
Insert "or"
THEREFORE, AMENDMENT 4 ended up reading as follows:
Page 1, Delete lines 10-16 
Insert

1 "(h) The Legislature may, consistent with the sustained yield principle and sound
2 resource management practices, provide a preference to and among residents for a
3 reasonable opportunity to take a wild renewable resource for subsistence uses on the
4 basis of customary and traditional use, direct dependence, the availability of alternative
5 resources, the place of residence or proximity to the resource.
6 When the harvestable surplus of the resource is not sufficient to provide for all
7 beneficial uses, other beneficial uses shall be limited to protect subsistence uses uses."



*  I

Amendment

O F F E R E D  I N  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E  
T O :  H J R  2 0 2

1 .  P a g e  1 ,  l i n e  1 1 after  “ p r o x i m i t y  t o  t h e  r e s o u r c e , ” ,

i n s e r t  “ p l a c e  o f  r e s i d e n c e , ”

B Y  R E P R E S E N T A T I V E
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3 Subsection B, of Section 4 of Article VIII, regarding a subsistence priority, is repealed
4 when the governor certifies that;
5 1. any federal agency has implemented regulations on the management of fish
6 and or wildlife on State land, including navigable waters to which the State
7  holds title, under Title VIII, Alaska National Interest Lands Conservation Act
8 (P.L. 96-487); or
9 2. a state or federal court has issued a final nonappealable judgment or order

1 0  deciding that any provision of Title VIII, Alaska National Interest Lands
1 1 Conservation Act (P.L. 96-487), as amended, violates the constitution of the
12 United States.
1 3  Any person may bring an action in superior court to enforce this subsection.
14
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In s e r t :

I “(b) The Legislature may, consistent with the sustained yield principle and sound
•7 resource management practices, provide a preference to and among residents for a

reasonable opportunity to take an^ndigenousjsubsistence fish or wildlife/esource on the 
4  basis of customary and traditional use, direct dependence, the availability of alternative

AMENDMENT

Page 1, Delete lines 10-16.

resources, the place of residence and proximity to the resource.^he preference may be 
{j/ granted only^/hen the harvestable surplus of the resource is not sufficient to provide for 
. ) the customary and traditional level of subsistence use.”

f>
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(b) The legislature may, consistent with the sustained yield principle' and sound 

resource management practices, provide a preference to and among residents for a 
reasonable opportunity to take an indigenous subsistence fish or wildlife resource on 

the basis of [CUSTOMARY AND TRADITIONAL USE,] direct dependence, proximity to 
the resource, [OR] and the availability of alternative food resources in areas where the 
residents are characteristically dependent upon that resource for personal and family 

nutrition. The preference^may be granted only when[jhe harvestable surplus of the 

Tesource[ycONSISTENT A/ITH THE SUSTAINED YIELD PRINCIPLE^AND SOUND 

RESOURCE MANAGEMENT PRACTICES,] is not sufficient to faSlow [a reasonable 

opportuniMfor^affibeneficial u s e s . ~ J
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Amendment
O F F E R E D  I N  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E  
T O :  H J R  2 0 2

1 .  P a g e  1 ,  l i n e  l ( )  afte r  “ t a k e ” ,

d e l e t e  “ a n  i n d i g e n o u s  s u b s i s t e n c e  r e s o u r c e ”  

in s e r t  “ r e p l e n i s h a b l e  n a t u r a l  r e s o u r c e s ”

B Y  R E P R E S E N T A T I V E
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S e p te m b e r  23, 1999

M E M O R A N D U M

TO: Special Assistant to the Secretary for Alaska
FROM: Regional Solicitor
SUBJECT: Analysis of Proposed Constitutional Amendment

The Speaker of the Alaska State House of Representatives has asked uS to review 
a proposal for a state constitutional amendment which would, among other things, allow the 
legislature to "establish criteria for determining eligibility for a resident to take a resource for 
subsistence use. Those criteria may include proximity of residence to the fish or wildlife resource 
as a primary fhctor fbr determining eligibility." The Solicitor’s Office has reviewed the proposal, 
and we have identified some significant legal problems. Several oftheBe are discussed below:

1. The proposed constitutional amendment is insufficiently specific to allow the state 
legislature to enBCt a law containing the rural subsistence priority as provided for in the Alaska 
National Interest Lands Conservation Act (ANILCA). Other provisions of the Alaska State 
Constitution (/.*., Article VIU, §§ 3, 15 and 17) were interpreted by the Alaska Supreme Court in 
McDowell v. State qf Alaska, 785 P.2d 1 (AK 1989), reh. denied (March 2, 1990), as proh.biting 
the enactment of a statutory subsistence priority based on rural residence. Without specific- 
enabling language in a constitutional amendment which would permit a subsistence priority to be 
based on rural residence, the Speaker1 1  proposed amendment to “establish criteria for determining 
eligibility” most likely does not state the amendment’s purpose clearly and specifically enough to 
overcome the previous interpretation of the state constitution by the Alaska Supreme Court.

2. The only eligibility criteria which is explicitly mentioned in the Speaker’s proposed 
constitutional amendment is "proximity of residence to the resource,” which the proposnl Btates 
may be applied aa a "primary fktor for determining eligibility." A proximity-baaed preference 
would be inconsistent with ANILCA § 804, which provides the priority fbr subsistence uses to 
rural residents. Eligibility based on "proximity," by contrast, is determined by where fish and 
wildlife are physically located at a time when there is determined to be a shortage. Using 
proximity to l:he resource ac a primary eligibility criteria would create a preference for whomever 
encounters the fiah and wildlife first in their migrations when the subsistence seasons open, 
regardless whether the person iB an urban or rural resident. Because many fish and wildlife

*n Alaska range over extensive geographical areas, ifwouTd mean, for ewuhplapthst-' 
^<^gMdmsre>f^rrUrban areadown stream on a river would~5eTegaiiy entitled to take all the fish——-
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available for flibgjatencc. preVmiiiteihfrfiBH-frnm swimming upstream to where rural resident* ire 
waiting to hsVveat them. This result is wholly inconsistent with ANILCA’s rural pnonty. —

3. Using proximity to the resource as a primary criteria for the subsistence priority also 
raises other problems. Under ANILCA § 803, a cornerstone of the subsistence priority is Us 
assurance of protection for “customary and traditional uses.” Rural Alaskans, particularly Alaska 
Natives, customarily and traditionally have hunted and flahed up and down rivers and over large 
areas of the state, following the resource populations as they migrate. A preference based 
primarily on proximity of residence to the fish and wildlife resource may not protect all customary 
and traditional uses.

4. Other difficulties with the proposed wording of the amendment may also render it 
inconsistent with ANILCA. As one example, the amendment inciude6 proximity to the resource 
as a primary factor fbr eligibility whereas ANILCA has three specific criteria for applying the 
priority in rural Alaska in times of shortage: (1) customary and direct dependence upon the 
populations as the mainstay of livelihood; (2) local residency; and (3) the availability of alternative 
resources. The amendment also adopts the "reasonable opportunity" approach to providing the 
subsistence priority which was previously contained in amendments to ANILCA enacted by 
Congress in 1997, but which expired In 1998 without ever taking effect because the Btate 
legislature did not approve a constitutional amendment aa the Act containing the amendments 
required. By focusing on criteria like these which are not in the federal law, the proposal risks 
creating new conflicts with ANILCA.

5. For these and other reasons, the constitutional amendment proposod by the Speaker 
does not satisfy the requirements established by Congress (in the FY 1999 Interior Appropriations 
Act) to prevent federal assumption of subsistence fisheries management on October 1, 1999.
That Act requires that any proposed amendment to the state constitution which is placed on the 
ballot by the legislature must, if approved by the electorate, "enable the implementation of state 
laws of general applicability which are consistent with, and provide for, the definition, preference, 
and participation specified in sections 803, 804 and 805" of ANILCA. As explained above, the 
Speaker’s proposed language likely does not meet that test, .gven if adopted by the state 
legislature, it would not stop the Interior Department from assuming subsistence fisheries ■ 
managemenfon October 1, 1999, as required by iaw '
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CS FOR HOUSE BILL NO. 207( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 
TWENTY-FIRST LEGISLATURE - SECOND SESSION

BY

O ffered:
R eferred :

Sponsors): REPRESENTATIVE ROKEBERG

A BILL
FOR AN ACT ENTITLED 

"An Act relating to the licensure and registration of individuals who perform 
home inspections; relating to home inspection requirements for residential loans 
purchased or approved by the Alaska Housing Finance Corporation; relating to 
civil actions by and against home inspectors; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08 is amended by adding a new chapter to read:
Chapter 57. Home Inspectors.

Article 1. Board of Home Inspectors.
Sec. 08.57.010. Creation and membership of board. There is created the 

Board of Home Inspectors consisting of five members. Three members shall be 
licensed under this chapter and shall have been engaged in the practice of home 
inspection in the state for three years immediately preceding appointment, one member 
shall be a licensed real estate broker or certified real estate appraiser, and one member 
shall be a public member.
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1 Sec. 08.57.020. General duties. The board shall
2 (1) administer and enforce this chapter;
3 (2) regulate the practice of home inspection;
4 (3) establish education and experience requirements that must be met
5 for licensure under this chapter; the requirements established by the board must include
6 Alaska or northern education or experience in Arctic construction or building;
7 (4) establish standards for continuing education of home inspectors;
8 (5) adopt a code of ethics for home inspectors; and
9 (6) in addition to the meeting required under AS 08.01.070(2), meet

10 when requested by a majority of the members of the board.
11 Sec. 08.57.030. Meetings. The board may meet by teleconference.
12 Article 2. Licensure.
13 Sec. 08.57.050. Licensure required, (a) Unless exempt under AS 08.57.900
14 or serving lawfully as an associate home inspector under (b) of this section, an
15 individual may not perform a home inspection
16 (1) for new construction unless that individual is licensed as a home
17 inspector for new construction under this chapter;
18 (2) for previously occupied construction unless that individual is
19 licensed as a home inspector for previously occupied construction under this chapter.
20 (b) Notwithstanding (a) of this section, an individual who is not licensed under
21 this chapter may perform a home inspection as an associate home inspector if the
22 individual
23 (1) is employed by a licensed home inspector who supervises the
24 associate's work and the inspection is of the type that the supervising individual is
25 authorized to perform; and
26 (2) is registered with the board as an associate home inspector.
27 (c) A home inspector who employs an associate home inspector under (b) of
28 this section is liable for the work done by the associate home inspector.
29 (d) An individual who holds a joint license is considered to be licensed as both
30 a home inspector for new construction and a home inspector for previously occupied
31 construction.
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Sec. 08.57.060. Qualifications. The board shall authorize the department to 
issue a home inspector license for new construction, previously occupied construction, 
or both, as appropriate, to an individual who

(1) passes the appropriate home inspection examination; the 
examination, which must include a written portion and other test methodologies as 
determined by the board, must test competence in relation to Alaska construction 
techniques and other matters as determined by the board; the examination may be 
based on a recognized national examination or other methodology;

(2) meets the educational and experience requirements adopted by the 
board in regulations for the type of license applied for;

(3) submits a complete application for licensure within one year after 
passing the examination required under (1) of this section;

(4) within the seven years preceding the date of application, has not 
been under a sentence for an offense related to forgery, theft in the first or second 
degree, extortion, or conspiracy to defraud creditors or for a felony involving 
dishonesty; and

(5) pays the appropriate fees.
Sec. 08.57.070. License renewal; continued competency, (a) A license

issued under this chapter may not be renewed unless the applicant submits proof of 
continued competency relating to home inspecting that satisfies the board.

(b) A lapsed license may be reinstated within two years after the lapse upon 
proof of continued competency, payment of a renewal fee for the intervening time 
period, and payment of any penalty fee established under AS 08.01.100(b). If the 
license has been lapsed for more than two years, the license may not be reinstated until 
the individual also passes the appropriate home inspection examination described in 
AS 08.57.060.

(c) The license of an applicant whose license has been suspended or against 
whom a fine has been imposed under this chapter may not be renewed until the period 
of suspension has expired and any fine has been paid.

Sec. 08.57.080. Fees, (a) The department shall set fees under AS OS.01.065
for

1-LS0132\Q
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(1) licensure and renewal of licensure for a home inspector qualified 
to inspect new construction;

(2) licensure and renewal of licensure for a home inspector qualified 
to inspect previously occupied construction;

(3) joint licenses and renewal of joint licenses;
(4) registration and renewal of registration as an associate home

WORK DRAFT 1-LS0132\Q

inspector;
(5) examinations; and
(6) board and departmental publications and seminars related to this

chapter.
(b) An individual who fails a home inspector examination shall pay the 

examination fee set by the department if the individual applies to retake an 
examination.

Sec. 08.57.090. Identification requirements, (a) Except as provided 
otherwise by law, an individual who is licensed under this chapter by one name may 
not act in the capacity of a home inspector under any other name unless the individual 
is also licensed under that name.

(b) All advertising and business cards prepared by a licensed home inspector 
for the home inspection business must show the home inspector's name, mailing 
address, and license number.

(c) Individual licensed home inspectors and partners, associates, agents, 
salespeople, solicitors, officers, and employees of licensed home inspectors shall use 
their true names and addresses and the true name of the home inspecting firm at all 
times while acting in the capacity of a licensed home inspector or performing related 
activities.

(d) Regardless of whether they are exempt from licensure and registration 
under AS 08.57.900, persons who perform home inspections may not hold themselves 
out to be licensed home inspectors or use words or titles that may reasonably be 
confused with the title of "licensed home inspector" unless they are licensed under this 
chapter.

Article 3. Insurance Requirement.

CSHB 207( ) -4-
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Sec. 08.57.200. Types of insurance. Each applicant, at the time of applying 
for licensure or for renewal of licensure, shall file with the board satisfactory evidence 
that there is in effect for the applicant public liability and property damage insurance 
covering the applicant’s home inspecting operations in this state in the sum of not less 
than 520,000 for damage to property, 550,000 for injury, including death, to any one
person, and 5100,000 for injury, including death, to more than one person.

Sec. 08.57.210. Suspension of license. If the insurance required in 
AS 08.57.200 ceases to be in effect, the license of the home inspector shall 
immediately be suspended until the insurance has been reinstated.

Article 4. Disciplinary Actions; Other Enforcement Mechanisms.
Sec. 08.57.300. Grounds for disciplinary sanctions or other license 

decisions. The board may take disciplinary action authorized under AS 08.01.075 or 
refuse to grant or renew a license or registration under this chapter on a finding that

(1) the application is fraudulent or misleading;
(2) the individual has knowingly violated this chapter or a lawful order 

or regulation of the department or the board;
(3) the individual <s incompetent or has engaged in fraudulent practices 

relating to home inspection.
Sec. 08.57.310. Administrative Procedure Act applicable. Proceedings for 

the denial, suspension, or revocation of a license or registration under this chapter are 
governed by AS 44.62 (Administrative Procedure Act).

Sec. 08.57.320. Injunction. In an action instituted in the superior court by the 
board or the department, the court may enjoin an individual from performing p home 
inspection in violation of this chapter. In addition to other relief, the court may 
impose a civil penalty of not more than S250 for each violation. Each day that an 
unlawful act continues constitutes a separate violation.

Sec. 08.57.330. Violations, (a) An individual who knowingly violates 
AS 08.57.050 is guilty of a class B misdemeanor. A person who violates another 
provision of this chapter is guilty of a violation punishable under AS 12.

(b) Criminal prosecution for a violation of this chapter does not preclude the 
board or the department from seeking available civil remedies.

WORK DRAFT WORK DRAFT l-LS0I32\Q
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Article 5. Miscellaneous Provisions.
Sec. 08.57.800. Legal actions by home inspector. An individual may not 

bring an action in a court of this state for the collection of compensation for the
performance of a home inspection or for breach of a contract for which a license is
required under this chapter without alleging and proving that the individual was a 
licensed home inspector or registered associate home inspector at the time of 
contracting for the performance of the work.

Sec. 08.57.810. Legal actions against home inspector, (a) A person may not 
bring an action against an individual licensed or registered under this chapter based on 
statements made in a written home inspection report prepared by the inspector unless 
the action is brought

(1) by a person who was a seller, owner, or prospective buyer of the 
inspected property at the time the inspection was performed; and

(2) within one year after the date of the written report.
(b) A person may not bring an action against an individual licensed or 

registered under this chapter based on omissions in a written home inspection report 
prepared by the inspector unless the action is brought by a person who was a seller, 
owner, or prospective buyer of the inspected property at the time the inspection was 
performed.

Sec. 08.57.820. Inspection report required, (a) Before performing a home 
inspection, a licensee or an associate home inspector shall provide to the person on 
whose behalf a home is inspected a written document specifying

(1) the scope of intended inspection, including the structural elements, 
systems, and subsystems that will be inspected; and

(2) that the inspector will notify in writing the person on whose behalf 
the inspection is being made of defects noted during the inspection along with a 
recommendation, if any, that experts be retained to determine the extent of defects and 
corrective action necessary to address the defects.

(b) After performing a home inspection, a licensee shall provide to the person 
on whose behalf the inspection was performed a written description of defects noted 
during the inspection along with a recommendation, if any, that experts be retained to
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determine the extent and corrective action necessary to address the defects.
Sec. 08.57.830. Prohibited acts, (a) An individual licensed or registered 

under this chapter, a company that employs an individual licensed or registered under 
this chapter, or a company thar is controlled by a company diat also has a financial 
interest in a company employing an individual licensed or registered under this chapter 
may not

(1) perform or offer to perform, for an additional fee, repairs to a 
structure on which the home inspector or the home inspector’s company has prepared 
a home inspection report in the past 12 months;

(2) inspect for a fee any property in which the home inspector or the 
home inspector’s company has a financial interest or an interest in the transfer of the 
property;

(3) offer or deliver compensation, an inducement, or a reward to the 
owner of the inspected property, the broker, or the agent, for the referral of business 
to the home inspector or the home inspector’s company;

(4) without the written consent of the home inspection client or the 
client’s legal representative, disclose information from a home inspection report 
prepared by the home inspector or the home inspector’s company uniess the disclosure 
is made

(A) more than one year after the date of the report; or
(B) to a subsequent client who requests a home inspection of 

the same premises;
(5) without the written consent of all interested parties, accept 

compensation from more than one interested party for the same services;
(6) accept from a person who has other dealings with a home 

inspection client a commission or allowance, directly or indirectly, for work for which 
the home inspector or the heme inspector’s company is responsible;

(7) accept an engagement to make an inspection or to prepare a report 
in which the employment itself or the fee payable for the inspection is contingent upon 
the conclusions in the report, preestablished findings, or the close of escrow.

(b) Contractual provisions that purport to limit the liability of a home inspector

WORK DRAFT WORK DRAFT 1-LS0132\Q
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to the cost of the home inspection report are contrary to public policy and void.
Sec. 08.57.840. Limitation on activities. A license or registration issued 

under this chapter does not authorize the holder to perform an activity for which a 
license is required under provisions of this title that are outside of this chapter.

Article 6. General Provisions.
Sec. 08.57.900. Exemptions. Notwithstanding other provisions of this chapter, 

an individual who performs a home inspection is not required to be licensed or 
registered under this chapter if the individual is

(1) employed by the federal or state government, a political subdivision 
of the state, or a municipality or unincorporated community and the employee is 
performing only duties that are within the employee’s official duties;

(2) performing a home inspection only with respect to property that is 
the individual's residence or in which the individual has a financial interest;

(3) registered as a civil engineer or architect under AS 08.48 and the 
individual either

(A) affixes the individual's seal to the home inspection report;
or

(B) signs the report and puts the individual's registration number
on the report;

(4) engaged as an engineer in training or architect in training who 
works for and is supervised by a person described in (3) of this section and the person 
described in (3) of this section affixes the person's seal to the home inspection report 
or signs and puts the person's registration number on the report;

(5) licensed as a pesticide applicator by the Department of 
Environmental Conservation and is performing only activities within the scope of that 
license;

(6) registered as an engineer or architect under AS 08.48 and is 
performing only activities that are authorized by the Board ot Registration tor 
Architects, Engineers and Land Surveyors under that registration; or

(7) certified as any type of real estate appraiser under AS 08.87 and is
performing only activities that are authorized under that certification.
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Sec. 08.57.990. Definitions. In this chapter,
(1) "board" means the Board of Home Inspectors;
(2) "department" means the Department of Community and Economic

Development;
(3) "home inspection" means an inspection of the condition of a 

residence or intended residence performed for compensation on behalf of a prospective 
buyer, seller, or lender in a real estate transaction or on behalf of the owner of the 
residence;

(4) "joint license" means a license that authorizes an individual to 
inspect both new construction and previously occupied residences;

(5) "real estate transaction" means the transfer or attempted transfer of 
an interest in a unit of real property or an act conducted as a result of or in pursuit of 
a contract to transfer an interest in a unit of real property:

(6) "residence" means
(A) a single-family home;
(B) a duplex, triplex, or four-plex; or
(C) a residential townhouse or residential condominium unit.

* Sec. 2. AS 08.01.010 is amended by adding a new paragraph to read:
(3) Board of Home Inspectors (AS 08.57.010).

* Sec. 3. AS 08.03.010(c) is amended by adding a new paragraph to read:
(22) Board of Home Inspectors (AS 08.57.010) — June 30, 2004.

* Sec. 4. AS 18.56.300(b) is amended to read:
(b) As a condition of a commitment to purchase or approve a loan under this 

section for residential housing the construction of which begins after June 30, 1992, 
the corporation shall require inspection of the unit of residential housing that is the 
subject of the loan. The inspection must be performed by a municipal building 
inspector, by a person who is approved or certified to perform residential inspections 
by the International Conference of Building Officials or the International Association 
of Electrical Inspectors, hv an individual who is licensed or renistered under 
AS 08.57.050 to nerform home inspections [OR, WHEN THE UNIT OF 
RESIDENTIAL HOUSING IS LOCATED IN A RURAL AREA], by an architect

1 -LSO132\Q
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licensed under AS 08.48, by an engineer licensed under AS 08.48, or by another 
person approved by the corporation. When the unit of residential housing is located 
in a rural area, the person who makes the inspection may use methods other tiian a 
personal physical inspection to make the inspection if the method is approved by the 
corporation, and variations from the applicable code may be accepted at the 
corporation's discretion, if the person authorized to inspect the unit under this 
subsection satisfies the corporation that the variation does not adversely affect the 
structural integrity of the unit or the health and safety of the residents. The person 
who makes the inspection shall determine whether the construction conforms to 
relevant provisions of the construction codes of the municipality or of the state 
building code, as applicable, at each of the following stages of construction:

(1) plan approval:
(2) completion of footings and foundations;
(3) completion of electrical installation, plumbing, and framing:
(4) completion of installation of insulation:
(5) final approval.

* Sec. 5. AS 18.56.300(b) is amended to read:
(b) As a condition of a commitment to purchase or approve a loan under this 

section for residential housing the construction of which begins after June 30, 1992, 
the corporation shall require inspection of the unit of residential housing that is the 
subject of the loan. The inspection must be performed by a municipal building 
inspector, [BY A PERSON WHO IS APPROVED OR CERTIFIED TO PERFORM 
RESIDENTIAL INSPECTIONS BY THE INTERNATIONAL CONFERENCE OF 
BUILDING OFFICIALS OR THE INTERNATIONAL ASSOCIATION OF 
ELECTRICAL INSPECTORS,] by an individual who is licensed or registered under 
AS 08.57.050 to perform home inspections, by an architect licensed under AS 08.48, 
by an engineer licensed under AS 08.4S, or by another person approved by the 
corporation. When the unit of residential housing is located in a rural area, the person 
who makes the inspection may use methods other than a personal physical inspection 
to make the inspection if the method is approved by the corporation, and variations 
from the applicable code may be accepted at the corporation's discretion, if the person
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authorized to inspect the unit under this subsection satisfies the corporation that the 
variation does not adversely affect the structural integrity of the unit or the health and 
safety of the residents. The person who makes the inspection shall determine whether 
the construction conforms to relevant provisions of the construction codes of the 
municipality or of the state building code, as applicable, at each of the following stages 
of construction:

(1) plan approval;
(2) completion of footings and foundations;
(3) completion of electrical installation, plumbing, and framing;
(4) completion of installation of insulation;
(5) final approval.

* Sec. 6. AS 44.62.330(a) is amended by adding a new paragraph to read:
(60) Board of Home Inspectors.

* Sec. 7. AS 45.50.471(b) is amended by adding a new paragraph to read:
(43) violating AS 08.57.830.

* Sec. 8. The uncodified law of the State of Alaska is amended by adding a new section 
to read:

REGULATIONS. The Board of Home Inspectors may proceed to adopt regulations 
to implement this Act. A regulation adopted under this section takes effect under AS 44.62 
(Administrative Procedure Act) but not before the effective date of the law implemented by 
the regulation.

* Sec. 9. The uncodified law of the State of Alaska is amended by adding a new section 
to read:

INITIAL BOARD MEMBERS. Notwithstanding AS 08.57.010, added by sec. 1 of this 
Act, the three home inspectors appointed to the initial Board of Home Inspectors are not 
required to be licensed as home inspectors before appointment but must be licensed as home 
inspectors in order to be appointed or reappointed after expiration of their first term in office.

* Sec. 10. The uncodified law of the State of Alaska is amended by adding a new section 
to read:

TRANSITIONAL LICENSING PROVISIONS, (a) Notwithstanding AS 08.57, added 
by sec. I of this Act, the Board of Home Inspectors shall issue a joint license that is valid

WORK DRAFT WORK DRAFT 1-LS0132\Q
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until January 1, 2002, to an individual who submits to the board satisfactory evidence of being 
in the business of home inspection in the state at the time of application for a license under 
this subsection and of having

(1) been in the business of home inspection in the state on October I, 1999;
or

(2) passed the building inspector examination or property maintenance and 
housing inspector examination given by the International Conference of Building Officials.

(b) Notwithstanding AS 08.57, added by sec. 1 of this Act, the Board of Home 
Inspectors shall issue a license to practice home inspection of previously occupied residences 
that is valid until January 1, 2002, to an individual who submits to the board satisfactory 
evidence of being in the business of home inspection in the state at the time of application for 
a license under this subsection and of having passed

(1) the national home inspector examination given by the American Society 
of Home Inspectors; or

(2) the examination of the Examination Board of Professional Home Inspectors.
(c) Notwithstanding AS 08.57, added by sec. I of this Act, the Board of Home 

inspectors shall issue a license to practice home inspection of new construction that is valid 
mtil January 1, 2002, to an individual who submits to the board satisfactory evidence of being 
n the business of home inspection in the state at the time of application for a license under 
his subsection and of having passed the combination inspector examination or the 
:ombination dwelling inspector examination given by the International Conference of Building 
Jfficials.

(d) Notwithstanding AS 08.57, added by sec. I of this Act, the Board of Home 
nspectors shall grant registration as an associate home inspector that is valid until January 1, 
002, to an individual who submits to the board satisfactory evidence of being employed by 
n individual who is in the business of home inspection and is licensed under this section or 
nder AS 08.57.

(e) A license or registration issued under this section may not be renewed or extended.
(f) Except as provided in (e) of this section, a license or registration issued under this 

:ction is considered to be a license or registration issued under AS OS.57, added by sec. 1 
f this Act.
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(g) In this section, "joint license" has the meaning given in AS 08.57.990, added by 
sec. I of this Act.

* Sec. 11. AS 08.57.050, 08.57.090, 08.57.330(a), 08.57.800 - 08.57.820, enacted by sec. 1 
of this Act, and the amendment of AS 18.56.300(b), made by sec. 4 of this Act, take effect 
July 1, 2001.

* Sec. 12. Section 5 of this Act takes effect January 1, 2002.
* Sec. 13. Except as provided in secs. 11 - 12 of this Act, this Act takes effect immediately 

under AS 01.10.070(c).
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i n c e p t i o n  r e p o r t ,  s i g n s  t h e  r e p o r t ,  o r  p u t s  t h e  i n d i v i d u a l ’ s r e g i s t r a t i o n  n u m b e r  o n  t h e  
r e p o r t . ]

T h e  w o r k i n g  g r o u p  a g r e e s  t h a t  t h i s  s e c t i o n  s h o u l d  b e  r e p l a c e d  w i t h  a  t o  b e  d e f i n e d  g r a n d f a t h e r  
c l a u s e .

T h e  A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S  e n c o u r a g e s  tire p a s s a g e  o f  H B  2 0 7  w i t h  t h e s e  
r e c o m m e n d e d  c h a n g e s .
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March 22, 2000
The Honorable Norman Rokeburg 
Alaska House of Representatives 
State Capitol Building 
Juneau, Alaska
Subject: HB 207, Licensure of Home Inspectors 
Dear Representative Rokeburg:
Thank you for sharing a copy of the latest draft of HB 207, an Act relating to licensure of 
home inspectors. Staff here at AHFC is reviewing the proposed CS, and we will 
endeavor to attend the hearing on Friday to express our support and comments.
Since 1992, AHFC has been mandated by state law for new homes to meet minimum 
standards of construction for building codes and energy efficiency in order to qualify for. 
Building codes are set to the standards of inspection by the International Conference of 
Building Officials (ICBO), and AHFC administers the guidelines for the Building Energy 
Efficiency Standards (BEES).
Establishing state licensing procedures for home inspectors will provide better protection 
for home buyers in Alaska. AHFC would like HB 207 to allow licensed home inspectors 
to approve home for mortgages that can be purchased by the corporation. Sections 4 and 
5 of the draft would make tlais change to current law.
These comments arc based on discussions with AHFC staff, and based on AHFC’s long 
and successful history of providing secondary mortgage financing. In FY99, AHFC 
purchased 3,889 single family loans at a loan volume of over $502 million. AHFC was 
established in 1971, and has issued roughly S12 billion in bonds to finance housing 
across the state.
I will endeavor to be available at hearings on this legislation to answer any questions or 
offer comments as necessary.

Alaska Housing Finance Corporation

" H o u s i n g  F o r  A l l  A l a s k a n s "

RECEIVED 
MAR 2 3 2000

http://www.aMc.statQ.ak.us
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Requester

Rep. Rokeberg
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CSHB 207 no longer creates licensing for home inspectors and therefore does not affect the Division o f Occupational 
Licensing.

Prepared by Jennifer Strickler, Administrative
Division Occupational Licensing
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A L A S K A  S T A T E  L E G I S L A T U R E

House o f Represen ta tives
C om m ittee  A l ig n m e n ts : In terim :

716 West *ttli Avenue, Suite 640
L abor & C om m erce  Committee, Chairman Anchorage, AK 99501
Ju d ic ia ry  Committee, Member I’llONE: (907) 269-0117
Legislative Council, Member FAX: (907) 269-0119
Special Com m ittees:

Utility Restructuring, Member y i p
Economic Development, Member SESSION:

Dudget Subcom m ittees : State  Capito l
Commerce & Economic Development, Member Juneau, AK 99801-1 182
Corrections, Member PIIONE: (907) 465-4968
Labor, Member FAX: (907) 465-2040

R E P R E S E N T A T IV E  N O R M A N  R O K E B E R G
c-mall: Ucprcjentatlvc_Norinan_Kokebcrg@legls.stBtc.ak.us

SPONSOR STATEMENT 
HB207

“An Act re la ting to home inspections.”

HB207 w i l l  protect consumers and the home inspection indu s try  by 
proh ib it ing  certa in home inspector trade practices and lim it ing legal actions 
against home inspectors. IIB207 revises T it le  9, C iv i l Actions, by l im it ing  them; 
it is not a home inspector licensing b i l l .

Consumers deserve assurance that they can b r ing  an action against an 
in d iv id ua l home inspector based on the contents of o r omissions in  a w ritten  
home inspection report. HB 207 allows recourse aga inst inspectors; it is lim ited 
to the person who contracted and paid fo r the report and the action must be 
b rough t w ith in  one year o f the w ritten  report. HB207 fu r th e r accomplishes this 
by m ak ing  it con tra ry  to pub lic policy and void fo r any home inspection report 
l im it ing  l ia b i l i ty  to the cost of the report.

A fa u lty  inspection could have serious consequences fo r consumers, 
p a r t ic u la r ly  when they are buy ing or se lling a home. Common sense d ictates 
that home inspectors must be held accountab le fo r the ir work.

I  have met w ith  representatives from  the in d u s try  who agree that home 
inspector accountab il ity  is a worthy goal. The goal o f HB 207 is to establish a 
fram ework , w ith in  which the home inspector can operate, the home inspection 
profession is protected and consumers are sh ie lded from  egregious fau lty  
inspections.

I  u rge you to support this legis lation.

03/16/00 H B 2 0 7 ( L & C )  v e r s io n  T

Sponsor Statement

mailto:Ucprcjentatlvc_Norinan_Kokebcrg@legls.stBtc.ak.us


A l a s k a  S t a t e  L e g i s l a t u r e
HOUSE OF REPRESENTATIVES

Official Business State Capitol
Juneau, AK  99801-1182

SUBJECT: SECTIONAL ANALYSIS: IIB  207/(L&C)

HOUSE B ILL 207: “ A B IL L RELATING TO HOME INSPECTIONS”

FROM: Representative Norman Rokeberg

DATE: March 16, 2000

SECTION 1.
Lim its the legal actions against a home inspector to action brought by the person 
who contracted and paid fo r the written home inspection report; and is limited to
w ithin one year after the date o f the written report. I t makes any contract provision
lim iting the liab ility of a home inspector to the cost o f the home inspection report as 
contrary to public policy and void. It defines applicable home inspection, real estate 
transaction and residence.

SECTION 2.
Delineates prohibited acts relating to home inspectors, including, prohib iting: 
getting an extra fee to perform repairs on any structure that the individual or the 
company has prepared a home inspection report in the past 12 months; 
inspecting fo r a fee any property that they have a financial interest; 
offering or delivering compensation fo r referral of business;
disclosing information from a home inspection report, without written consent from 
the home inspection client or the client’s representative or with in one year after the 
date of the re p o rt, unless to a subsequent client who requests a home inspection of 
the same premises;
accepting compensation from more than one interested party fo r the same services 
without the written consent of all interested parties;
accepting a commission or allowance, directly or indirectly, for work fo r which the 
individual or company is responsible;
accepting a fee payable o r contingent fee fo r a report, based on the conclusions, 
preestablished findings, or the close of escrow.

I t defines home inspection, intentionally, real estate transaction and residence. It 
makes violation of this section a class A misdemeanor.

tjm/03/16/2000HB 207(L&C)sectionaI analysis)

Sectional Analysis
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CS FOR HOUSE BILL NO. 211 (JUD)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F I R S T  LEGISL A T U R E  - S E C O N D  SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Spnnsor(s): REPRESENTATIVE ROKEBERG BY REQUEST
A B ILL 

FOR AN ACT ENTITLED 

"An Act relating to liab ility for providing managed care services, to regulation 

of managed care insurance plans, and to patient rights and prohibited practices 

under health insurance; relating to patient rights under a health care insurance 

plan or contract providing coverage for dental care, and prohib iting certain 

practices by health care insurers relating to dental care; amending Rule 602(b), 

Alaska Rules of Appellate Procedure; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new 

section to read:

S H O R T  TITLE. Section 3 of this Act may be known as the Alaska Patients Bill of

Rights.

* Sec. 2. A S  09.65 is amended by adding a new section to read:

Sec. 09.65.175. Civil liability of managed care entity, (a) A  managed care

-1- CSHB 21RJUD)
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entity has the duty to exercise ordinary care when making a health care treatment 

decision.

(b) A  managed care entity is civilly liable for damages for harm to a covered

person

(1) proximately caused by

(A) its failure to exercise ordinary care; or

(B) a health care treatment decision that constitutes a failure to 

exercise ordinary care made by an employee, agent, ostensible agent, or 

representative who is acting on behalf of a managed care entity; or

(2) resulting from the failure to provide care or treatment covered by 

the health care plan.

(c) This section does not create

(1) an obligation on the part of a managed care entity to provide to a 

covered person care or treatment that is not covered by the health care plan; or

(2) civil liability for an employer, an association of employers, a labor 

organization, or other employer group if the employer, association, labor organization, 

or group does not make health care treatment decisions.

(d) It is a defense to a civil action asserted against a managed care entity if 

the managed care entity proves by a preponderance of the evidence that it did not 

control, influence, or participate in the health care treatment decision and did not deny 

or delay payment for any treatment prescribed or recommended to a covered person 

by a treating provider.

(e) In a civil action against a managed care entity, a finding that a physician 

or other health care provider is an employee, agent, ostensible agent, or representative 

of that managed care entity may not be based solely on proof that the physician's or 

health care provider's name appears in a list of approved physicians or health care 

providers made available to a covered person under the health care plan of the 

managed care entity.

(0 In this section,

(1) "covered person" means a person enrolled in or insured by a health

care plan;

W O R K  D R A F T  W O R K  D R A F T  1 - L S 0 4 7 2 \ M
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(2) "health care treatment decision" means

(A) a determination made when medical services are actually 

provided by a health care plan;

(B) a decision that affects the quality of the diagnosis, care, or 

treatment provided to a health care plan's insureds or enrollees; and

(C) a decision based on prospective and current review of 

proposed medical treatment;

(3) "managed care entity" has the meaning given in A S  21.07.250;

(4) 'ordinary care" means care that satisfies reasonable medical 

standards that prevail in the area in which the person being treated is located.

* Sec. 3. A S  21 is amended by adding a new chapter to read:

Chapter 07. Regulation of Managed Care Insurance Plans.

Sec. 21.07.010. Patient and health care provider protection, (a) A  contract 

between a participating health care provider and a managed care entity that offers a 

group managed carc plan must contain a provision that

(1) clearly identifies all health care services to be provided;

(2) clearly identifies which health care services are to be provided by 

a contracting health care provider;

(3) clearly identifies and describes each insurance policy used by the 

group managed care plan to provide identified health care services to a covered person;

(4) clearly states the health care provider's rate of compensation;

(5) clearly states all ways in which the contract between the health care 

provider and managed care entity may be terminated; a provision that provides for 

discretionary termination by either party .nust apply equitably to both parties;

(6) provides that, in the event of a dispute between the parties to the 

contract, the following procedure must be used before either party may pursue other 

remedies:

(A) an initial meeting at which all parties are present or 

represented by individuals with full decision-making authority regarding the 

matters in dispute shall be held within seven working days after the plan 

receives notice of the dispute or gives notice to the provider, unless the parties

W O R K  D R A F T  W O R K  D R A F T  1 - L S 0 4 7 2 V M
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otherwise agree in writing to a different schedule;

(B) if, within 30 days following the initial meeting, the parties 

have not resolved the dispute, the dispute shall be submitted to mediation 

directed by a mediator who is mutually agreeable to the parties and who is not 

regularly under contract to or employed by either of the parties; each party 

shall bear its proportionate share of the cost of mediation, including the 

mediator fees;

(C) if, after a period of 60 days following commencement of 

mediation, the parties are unable to resolve the dispute, epher party may submit 

the dispute to binding arbitration in accordance with (E) of this paragraph;

(D) the parties shall agree to negotiate in good faith in the 

initial meeting and in mediation;

(E) after 10 days' written notice to the other party, either party 

may submit the dispute to final and binding arbitration; binding arbitration shall 

be held in the judicial district in this state where the services at issue in the 

dispute were or are to be performed; at the request of either party, an 

arbitration proceeding may be conducted electronically, including by telephone 

or video conferencing; and

(F) binding arbitration shall be conducted under the rules of the 

National Health Lawyers Association Alternative Dispute Resolution Project; 

each party shall be responsible for its own costs and expenses related to the 

arbitration, including attorney fees, and shall bear a proportionate share of the 

arbitrator fees; the arbitrator shall be selected by mutual agreement between the 

parties; the arbitrator shall be a person who is knowledgeable of state law and 

business practices, an attorney, and a member of the National Academy of 

Arbitrators or the National Health Lawyers Association;

(7) states that a health care provider may not be penalized or the health 

care provider's contract terminated by the managed care entity because the health care 

provider acts as an advocate for a covered person in seeking appropriate, medically 

necessary health care services;

(8) protects the ability of a health care provider to communicate openly

W O R K  D R A F T  W O R K  D R A F T  1 - L S 0 4 7 2 \ M
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with a covered person about all appropriate diagnostic testing and treatment options; 

and

(9) defines words in a clear and concise manner.

(b) A  contract between a participating health care provider and a managed care 

entity that offers a group managed care plan may not contain a provision that

(1) provides financial incentives to the health care provider for 

withholding covered h ilth care services that are medically necessary;

(2) describes the products used by the plan as including all products 

that are currently offered or that may be offered in the future by the managed care 

entity; and

(3) requires the health care provider to be compensated for health care 

services performed at the same rate as the health care provider has contracted with 

another managed care entity.

(c) A  managed care entity may not enter into a contract with a health care 

provider that includes an indemnification or hold harmless clause for the acts or 

conduct of the managed care entity. An indemnification or hold harmless clause 

entered into in violation of this subsection is void.

Sec. 21.07.020. Required contract provisions for group managed care 

plans. A  group managed care plan must contain

(1) a provision that payment for a covered medical procedure that has 

been preapproved by a managed care entity may not be denied after it has been 

preapproved;

(2) a provision for emergency room services if any coverage is 

provided for treatment of a medical emergency;

(3) a provision that covered health care services be reasonably available 

in the community in which a covered person resides or that adequate referrals outside 

the community be available if the health care service is not available in the 

community; this paragraph is intended to require that a managed care entity contract 

with a sufficient number of health care providers in each community in which it 

operates or intends to operate to allow persons covered by the plan to have access to 

health care services that fall within the standard of care for that community;

W O R K  D R A F T  W O R K  D R A F T  1 - L S 0 4 7 2 X M
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W O R K  D R A F T W O R K  D R A F T

(4) a provision that any utilization review decision

(A) must be made within 72 hours after receiving the necessary 

claim for payment or request for preapproval for nonemergency situations; for 

emergency situations, utilization review decisions for care following emergency 

services must be made as soon as is practicable but in any event no later than 

24 hours after receiving the request for preapproval or for coverage 

determination; and

(B) to deny, reduce, or terminate a health care benefit or to 

deny payment for a health care service because that service is not medically 

necessary shall be made by an employee or agent of the managed care entity 

who is a licensed health care provider trained in the specialty or subspecialty 

pertaining to the health care service involved and only after consultation with 

the covered person's treating health care provider;

(5) a provision that provides for an internal appeal mechanism for a 

covered person who disagrees with a utilization review decision made by a managed 

care entity; this appeal mechanism must provide for a written decision from the 

managed care entity within 15 working days from the date an appeal is received;

(6) a provision that discloses the existence of the right to an external

appeal of a utilization review decision made by a managed care entity; the external

appeal shall be as conducted in accordance with AS 21.07.050;

(7) a provision that discloses covered items and services, optional 

supplemental benefits, and benefits relating to and restrictions on nonparticipating 

provider services;

(8) a provision that describes the covered service area, preapproval

requirements, and the coverage for clinical trial, experimental, or investigational

treatment;

(9) a provision describing compensation methods, including assignment 

of benefits, for health care providers and health care facilities;

(10) a provision describing availability of prescription medications or 

a formulary guide, including specific exclusions; if a formulary guide is made 

available, the guide must be updated annually; and

I - L S 0 4 7 2 \ M
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(11) a provision describing available translation or interpreter services, 

including audiotape or braille information.

Sec. 21.07.030. Choice of health care provider, (a) If a managed care entity 

offers a group health plan that provides for coverage of health care services only if the 

services are furnished through a network of health care providers that have entered into 

a contract with the managed care entity, the managed care entity shall also offer a non­

network option to enrollees at initial enrollment, as provided under (c) of this section. 

The non-network option may require that a covered person pay a higher deductible or 

copayment and a higher premium for the plan if the higher deductible, copayment, or 

premium results from increased costs caused by the use of a non-network provider. 

The managed care entity shall provide an actuarial demonstration of the increased costs 

to the director at the director's request. If the increased costs are not justified, the 

director shall determine the appropriate costs allowed and determine the appropriate 

amount of higher deductible, copayment, or premium. This subsection does not apply 

to an enrollee who is offered non-network coverage through another group health plan 

or through another managed care entity in the group market.

(b) The amount of any additional premium charged by the managed care entity 

for the additional cost of the creation and maintenance of the option described in (a) 

of this section and the amount of any additional cost sharing imposed under this option 

shall be paid by the enrollee unless it is paid by the employer through agreement with 

the managed care entity.

(c) A n  enrollee may make a change to the health care coverage option 

provided under this section only during a time period determined by the managed care 

entity. The time period described in this subsection must occur at least annually.

(d) If a managed care entity that offers a group managed care plan requires or 

provides for a designation by an enrollee of a participating primary care provider, the 

managed care entity shall permit the enrollee to designate any participating primary 

care provider that is available to accept the enrollee.

(e) Except as provided in this subsection, a managed care entity that offers a 

group managed care plan shall permit an enrollee to receive medically necessary or 

appropriate specialty care, subject to appropriate referral procedures, from any qualified

W O R K  D R A F T  W O R K  D R A F T  1 - L S 0 4 7 2 \ M
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participating health care provider that is available to accept the individual for medical 

care. This subsection does not apply to specialty care if the managed care entity 

clearly informs enrollees of the limitations on choice of participating health care 

providers with respect to medical care. In this subsection,

(1) "appropriate referral procedures" means procedures for referring 

patients to other health care providers that comply with ethical guidelines established 

by the American Medical Association;

(2) "specialty care" means care provided by a health care provider with 

training and experience in treating a particular injury, illness, or condition.

(f) A  managed care entity shall notify a covered person when a contract 

between a health care provider and the managed care entity is terminated for cause.

(g) If a contract between a health care provider and a managed care entity is 

terminated, a covered person may continue to be treated by that health care provider 

as provided in this subsection. If a covered person was treated by a provider within 

the six-month period immediately preceding the date of the termination of the contract 

between that provider and the managed care entity, the covered person may continue 

to receive health care services from that provider, and the managed care entity shall 

continue to treat the provider in all respects as if the contract were still in force. The 

covered person shall be treated for the purposes of benefit determination or claim 

payment as if the provider were still under contract with the managed care entity. 

However, treatment is required to continue only while the group managed care plan 

remains in effect and

(1) for the period that is the longest of

(A) the end of the current plan year;

(B) the end of the medically necessary treatment for the 

condition, disease, illness, or injury that the covered person was treated for 

during that most recent six-month period before the termination of the contract 

between the provider and the managed care entity; or

(C) six months from the initial treatment by a provider; or

(2) until the end of the medically necessary treatment for the condition, 

disease, illness, or injury if the person has a terminal condition, disease, illness, or

W O R K  D R A F T  W O R K  D R A F T  1 - L S 0 4 7 2 \ M
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injury; in this paragraph "terminal" means a life expectancy of less than one year.

(h) The requirements of this section do not apply to health care services 

covered by Medicaid.

Sec. 21.07.040. Confidentiality of managed care information, (a) Medical 

and financial information in the possession of a managed care entity regarding an 

applicant or a current or former person covered by a managed care plan is confidential 

and is not subject to public disclosure.

(b) This section does not apply to medical information that is disclosed for 

research purposes if

(1) the individual whose identity is disclosed gives written consent to 

the disclosure; or

(2) the information is released in a form that does not reveal the 

identity of an individual.

Sec. 21.07.050. External health care appeals, (a) A  managed care entity 

offering group health insurance coverage shall provide for an external appeal process 

that meets the requirements of this section in the case of an externaliy appealable 

decision for which a timely appeal is made either by the managed care entity or by the 

enrollee.

(b) A  managed care entity may condition the use of an external appeal process 

in the case of an externally appealable decision upon a final decision in an internal 

review under A S  21.07.020, but only if the decision is made in a timely basis 

consistent v/ith the deadlines provided under this chapter.

(c) A  managed care entity

(1) may condition the use of an external appeal process upon payment 

to the managed care entity of a filing fee that does not exceed $25;

(2) may not require payment of a filing fee in the case of an enrollee 

who certifies that the enrollee is indigent;

(3) shall refund payment of the filing fee under (1) of this subsection 

if the recommendation of the external appeal agency is to reverse or modify the denial 

of a claim for benefits that is the subject of the appeal.

(d) Except as provided in this subsection, the external appeal process shall be

W O R K  D R A F T  1 - L S 0 4 7 2 \ M
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conducted under a contract between the managed care entity and one or more external 

appeal agencies that have qualified under A S  21.07.060. The managed care entity 

shall provide

(1) that the selection process among external appeal agencies qualifying 

under A S  21.07.060 does not create any incentives for external appeal agencies to 

make a decision in a biased manner;

(2.) for auditing a sample of decisions by external appeal agencies to 

assure that decisions are not made in a biased manner; and

(3) that all costs of the process, except those incurred by the enrollee 

or treating professional in support of the appeal, shall be paid by the managed care 

entity and not by the enrollee; this paragraph does not apply to the imposition of a 

filing fee under (c) of this section.

(e) A n  external appeal process must include at least the following:

(1) a fair, de novo determination based on coverage provided by the 

plan and by applying terms as defined by the plan; however, nothing in this paragraph 

may be construed as providing for coverage of items and services for which benefits 

are specifically excluded unde/ the plan or coverage;

(2) an external appeal agency shall determine whether the managed care 

entity's decision, is in accordance with the medical needs of the patient involved, as 

determined by the managed care entity, taking into account, as of the time of the 

managed care entity's decision, the patient's medical needs and any relevant and 

reliable evidence the agency obtains under (4) of this subsection; if the agency 

determines the decision is in accordance with the patient's needs, the agency shall 

alrirm the decision and to the extent that the agency determines the decision is not in 

accordance with the patient's needs, the agency shall reverse or modify the decision;

(3) in making a determination, the external appeal agency shall 

consider, but is not bound by, any language in the plan or coverage document relating 

to the definitions of the terms "medical necessity," "medically necessary or 

appropriate," "experimental," "investigational," or similar terms;

(4) the external appeal agency shall include among the evidence taken 

into consideration
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(A) the decision made by the managed care entity upon internal 

review under A S  21.07.020 and any guidelines or standards used by the 

managed care entity in reaching a decision;

(B) any personal health and medical information supplied with 

respect to the individual whose denial of claim for benefits has been appealed: 

and

(C) the opinion of the individual's treating physician or health

care provider;

(5) the external appeal agency may also take into consideration, but is 

not limited to considering, the following evidence:

(A) the results of studies that meet professionally recognized 

standards of validity and replicability or that have been published in peer- 

reviewed journals;

(B) the results of professional consensus conferences conducted 

or financed in whole or in part by one or more government agencies;

(C) practice and treatment guidelines prepared or financed in 

whole or in part by government agencies;

(D) government-issued coverage and treatment policies;

(E) community standard of care and generally accepted 

principles of professional medical practice;

(F) to the extent that the agency determines it to be free of any 

conflict of interest, the opinions of individuals who are qualified as experts in 

one or more fields of health care that arc directly related to the matters under 

appeal; and

(G) to the extent that the agency determines it to be free of any 

conflict of interest, the results of peer reviews conducted by the managed care 

entity involved;

(6) an external appeal agency shall determine

(A) whether a denial of a claim for benefits is an externally 

appealable decision;

(B) whether an externally appealable decision involves an
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expedited appeal; and

(C) for purposes of initiating an external review, whether the 

internal review process has been completed;

(7) a party to an externally appealable decision may submit evidence 

related to the issues in dispute;

(8) the managed care entity involved shall provide the external appeal 

agency with access to information and to provisions of the plan or health insurance 

coverage relating to the matter of the externally appealable decision, as determined by 

the external appeal agency; and

(9) a determination by the external appeal agency on the decision must

(A) be made orally or in writing and, if it is made orally, shall

be supplied to the parties in writing as soon as possible;

(B) be made in accordance with the medical exigencies cf the 

case involved, but in no event later than 21 working days after the appeal is 

filed, or, in the case of an expedited appeal, 72 hours after the time of

requesting an external appeal of the managed care entity’s decision;

(C) state, in layperson's language, the basis for the 

determination, including, if relevant, any basis in the terms or conditions of the 

plan or coverage; and

(D) inform the enrollee of the individual's rights, including any 

limitation on those rights, to seek further review by the courts of the external 

appeal determination.

(f) If the external appeal agency reverses or modifies the denial of a claim for 

benefits, the managed care entity shall

(1) upon receipt of the determination, authorize benefits in accordance 

with that determination;

(2) take action as may be necessary to provide benefits, including items 

or services, in a timely manner consistent with the determination; and

(3) submit information to the external appeal agency documenting 

compliance with the agency's determination.

(g) A  decision of an external appeal agency is binding unless a person who is
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aggrieved by a final decision of an external appeal agency appeals the decision to the 

superior court.

(h) A n  appeal of a final decision of an external appeal agency must be filed 

within six months after the date of the decision of the external appeal agency.

(i) In this section, "externally appealable decision"

(1) means

(A) a denial of a claim for benefits that is based in whole or in 

part on a decision that the item or service is not medically necessary or 

appropriate or is investigational or experimental, or in which the decision as to 

whether a benefit is covered involves a medical judgment; or

(B) a failure to meet an applicable deadline for internal review 

under A S  21.07.020;

(2) does not include specific exclusions or express limitations on the 

amount, duration, or scope of coverage that do not involve medical judgment, or a 

decision regarding whether an individual is a participant, beneficiary, or enrollee under 

the plan or coverage.

Sec. 21.07.060. Qualifications of external appeal agencies, (a) An external 

appeal agency qualifies to consider external appeals if, with respect to a group health 

plan, the agency is certified by a qualified private standard-setting organization 

approved by the director or by a health insurer operating in this state as meeting the 

requirements imposed under (b) of this section.

(b) An external appeal agency is qualified to consider appeals of group health 

plan health care decisions if the agency meets the following requirements:

(1) the agency meets the independence requirements of this section;

(2) the agency conducts external appeal activities through a panel of 

not fewer than three clinical peers; and

(3) the agency has sufficient medical, legal, and other expertise and 

sufficient staffing to conduct external appeal activities for the managed care entity on 

a timely basis consistent with this chapter.

(c) A  clinical peer or other entity meets the independence requirements of this 

section if

W O R K  D R A F T  W O R K  D R A F T  1-LS0472VM

-13- C S H B  211(JUD)

New T e x t: U n d e r l in ed ] DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

W O R K  D R A F T W O R K  D R A F T 1 - L S 0 4 7 2 V M

(1) the peer or entity does not have a familial, financial, or professional 

relationship with a related party;

(2) compensation received by a peer or entity in connection with the 

external review is reasonable and not contingent on any decision rendered by the peer 

or entity;

(3) the plan and the issuer have no recourse against the peer or entity 

in connection with the external review; and

(4) the peer or entity does not otherwise have a conflict of interest with 

a related party.

(d) In this section, "related party" means

(1) with respect to

(A) a group health plan or health insurance coverage offered in 

connection with a plan, the plan or the insurer offering the coverage; or

(B) individual health insurance coverage, the insurer offering 

the coverage, or any plan sponsor, fiduciary, officer, director, or management 

employee of the plan or issuer;

(2) the health care professional that provided the health care involved 

in the coverage decision;

(3) the institution at which the health care involved in the coverage 

decision is provided;

(4) the manufacturer of any drug or other item that was included in the 

health care involved in the coverage decision; or

(5) any other party that, under the regulations that the director may 

prescribe, is determined by the director to have a substantial interest in the coverage 

decision.

Sec. 21.07.070. Limitation on liability of reviewers. An external appeal 

agency qualifying under A S  21.07.060 and having a contract with a managed care 

entity, and a person who is employed by the agency or who furnishes professional 

services to the agency, may not be held by reason of the performance of any duty, 

function, or activity required or authorized under this chapter to have violated any 

criminal iaw, or to be civilly liable if due care was exercised in the performance of the
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duty, function or activity and there was no actual malice or gross misconduct in the 

performance of the duty, function, or activity.

Sec. 21.07.080. Religious nonmedical providers. This chapter may not be 

construed to

(1) restrict or limit the right of a managed care entity to include health 

care services provided by a religious nonmedical provider as health care services 

covered by the managed care plan;

(2) require a managed care entity, when determining coverage for 

health care services provided by a religious nontnedical provider, to

(A) apply medically based eligibility standards;

(B) use health care providers to determine access by a covered

person;

(C) use health care providers in making a decision on an 

internal or external appeal; or

(D) require a covered person to be examined by a health care 

provider as a condition of coverage; or

(3) require a managed care plan to exclude coverage for health care 

services provided by a religious nonmedical provider because the religious nonmedical 

provider is not providing medical or other data required from a health care provider 

if the medical or other data is inconsistent with the religious nonmedical treatment or 

nursing care being provided.

Sec. 21.07.250. Definitions. In this chapter,

(1) "clinical peer" means a health care provider who is licensed to 

provide the same or similar health care services and who is trained in the specialty or 

subspecialty applicable to the health care services that are provided;

(2) "clinical trial" means treatment, research, study, or investigation 

over a period of time of an injury, illness, or medical condition;

(3) "emergency room services" means health care services provided by 

a hospital or other emergency facility after the sudden onset of a medical condition 

that manifests itself by symptoms of sufficient severity, including severe pain, that the 

absence of immediate medical attention would reasonably be expected by a prudent
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person who possesses an average knowledge of health and medicine to result in

(A) the placing of the person's health in serious jeopardy;

(B) a serious impairment to bodily functions; or

(C) a serious dysfunction of a bodily organ or part;

(4) "group managed care plan" or "plan" means a group health 

insurance plan operated by a managed care entity;

(5) "health care provider" means a person licensed in this state or 

another state of the United States to provide health care services;

(6) "health care services" means treatment of an individual for an 

injury, illness, or disability and includes preventative treatment of an injury or illness;

(7) "health insurance" has the meaning given in A S  21.12.050(a);

(8) "managed care" means a contract given to an individual, family, or

group of individuals under which a member is entitled to receive a defined set of

health care benefits in exchange for defined consideration and that requires the member

to comply with utilization review guide lines; "managed care" does not include

Medicaid coverage under 42 U.S.C. 1396 - 1396p (Social Security Act);

(9) "managed care contractor" means a contractor who establishes, 

operates, or maintains a network of participating health care providers, conducts or 

arranges for utilization review activities, and contracts with a managed care entity;

(10) "managed care entity" means an insurer, a hospital or medical 

service corporation, a health maintenance organization, an employer or employee 

health care organization, a managed care contractor that operates a group managed care 

plan, or a person who has a financial interest in health care services provided to an 

individual;

(11) "medical emergency" means the sudden onset of a medical 

condition that manifests itself by symptoms of sufficient severity, including severe pain 

that in the absence of immediate medical attention would reasonably be expected by 

a prudent person who possesses an average knowledge of health and medicine to result 

in

(A) the placing of the person's health in serious jeopardy;

(B) a serious impairment to bodily functions; or
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