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DEPARTM ENT O F F IS H  AND GAME

OFFICE OF THE COMMISSIONER /

TONY KNOWLES, GOVERNOR

P.O. BOX255.76 
JUNEAU, ALASKA 99802-5526 
PHONE: (907) 465-4100 
FACSIMILE: (907) 465-2332

February 29, 2000

Honorable Pete Kott 

Chairman

House Judiciary Committee 

Capitol Building, R o o m  118 

Juneau, A K  99801

Dear Representative Kott:

I a m  writing to request the House Judiciary Committee schedule House Bill 164, which 

authorizes the electronic sale and issuance of hunting and fishing licenses, permits and tags.

This bill will m a k e  it more convenient for the public to immediately purchase licenses and tags 

needed to hunt and fish in the state.

The Department of Fish and G a m e  has worked closely with the Department of Public Safety and 

the Department of L a w  in drafting this bill. Individuals m a y  n o w  apply for licenses using either 

an 800 phone number or a computer and the Internet. The applicant subsequently receives his or 

her license by mail.

This bill will allow the department to institute a paperless licensing system that allows 

applicants, upon successful completion of an electronic licensing process, to be immediately 

issued a valid license to hunt or fish. This system provides the m a x i m u m  convenience to the 

public by allowing the purchase of a valid license 24 hours a day, seven days a week.

Several other states, including Idaho, Georgia, Florida, Texas, and Nebraska, are using some 

variation of electronic means to sell and issue hunting and fishing licenses. These systems have 

been well received by the hunting and fishing public. W e  have contacted fish and wildlife 

management and enforcement personnel in several of these states and they also report that 

electronic licensing has been performing successfully.

The House Resources Committee recently held hearings on H B  164, and after adopting an 

amendment to section 1 of the bill, m o v e d  the bill out of committee. O n e  committee m e m b e r  

recommended do pass and the other members present indicated no recommendation.
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Representative Pete Kott 2 Fe b r u a r y  29, 2 0 0 0

The department is alw .ys looking for ways to involve more people in hunting and Fishing, and 

w e  believe that making it easier to get licensed is an effective means to that end. I hope you will 

schedule a hearing on this bill as soon as possible.

Commissioner

cc: Pat Pourchot

R o n  Otte 

Geron Bruce
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T o n y  K n o w l e s

GOVERNOR
P O Box 110001 

Junuau. Alaska 998110001 
(907) 465-3500 

Fax (907) 465-3532

S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR

J u n e a u

M a r c h  26, 1999

T h e  Honorable Brian Porter 

Speaker of the H o u s e  

Alaska State Legislature 

State Capitol 

Juneau, A K  99801-1182

Since the beginning of m y  Administration, state agencies have taken great strides to 

"plug into" the high technology age. W e  increasingly use electronic m e a n s  to 

communicate with the public, whether it be to renew a driver's license, check the status of 

a permanent fund dividend application, or offer up-to-thc-minute election results.

This bill I transmit today is yet another effort by the state to m a k e  it easier for the public 

to conduct business with us through electronic communication. It will allow application 

for fish and g a m e  licenses "on line" and lay the groundwork for the state to eventually 

issue paperless licenses.

A  process allowing fishers and hunters to apply for and receive licenses, permits, or tags 

electronically should reduce paperwork for the public and the state while building a 

better, m o r e  efficient system for license management. I urge your prompt and favorable 

action on this measure.

Sincerely,

G o v e r n o r
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Bill 9 , rsion: C S H B

F I S C A L  N O T E  (H) Publish Date:

No: 4
• 6 4 (RES)

S T A T E  O F  A L A S K A
2000 LEGISLATIVE SESSION

2/23/00

Revision Date/Time (Note if correction) ______________
Title .electronic application lor and issuance of
licenses, permits, and tags issued by ... Fish and Game ...*
Sponsor House Rules Committee______________
Requester House Resources Committee__________

Expenditures/Revenues_____________________

Dept. Affected
' bru

Law
Criminal/Civil Divisions

Component 1sl-4th Jud Dist; Criminal Appeals/ 
Spec Lit: Natural Resources_____

Component Serial No. 2198-99:2201 -03.79.12 

(Thousands of Dollars)_________________
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 FY 2003 FY 2004 FY 2005 FY 2006
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( H I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: 
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page il necessary)
CSHB 164 (RES) will authorize the Department of Fish and Game to use "on-line" and other electronic 
means to accept and process applications for, and to issue, certain licenses, permits, and tags in 
appropriate circumstances. The method of implementing electronic issuance would require the 
concurrence of the Department of Public Safety to ensure the license system continues to serve a 
useful role in enforcing fish and wildlife prolection laws.

This bill will have no fiscal impact on the Department of Law.

/

Prepared by: Joan M. Kasson V Phone 465-5370
Division Attorney General's Office
•pproved by Commissiorrer^^/^/^Bruce M. Botelho, Attorney General 
Agency v - l — Depanment of Law

Date/Time 2/22/00, 3:06 PM
Date 2/22/00

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution inlormation. call ihe Governor's Legislative Olfice

C O M M I T T E E ° 6 0 P Y ,° P a g e  1 of 1



2/21/00  Dept. Affected____  Fish and Game

N o :  3

F I S C A L  N O T E  C S H B  1 6 4  (r e s )
S T A T E  O F  A L A S K A  _(H) Publish Date: 2 / 2 3 / p 0 _____

2000 L E G I S L A T I V E  S E S S I O N

Title FISH & GAME LICENSING BY ELECTRONICS BRU Admin. & Support
Component Admin. Services

Sponsor House Rules Committee
Requester House Resources Committee Component No. 479

E x p e n d i tu re s /R e v e n u e s ______________________________________________(T h o u san d s  of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2001 FY 2002 F f2003 FY 2004 FY 2005 FY 2006
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0. 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )
FUND SOURCE_________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2000) cost: 
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)
S e e  a tta c h ed

Prepared by: 
Division
Approved by 
Agency

Kevin Brooks Phone 465-5999
Administration

Commissioner Frank Rue
Derailment of Fish and Game

Date/Time 2/21/00 10:42 AM 
Date 02/21/2000

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, C 3 l l  the Governor's Legislative Office

(RO V  10/00 ) 200O fnlorm  Xfcs/OMB Page 1 of 3 ^
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•  •

Alaska Department of Fish and G a m e  

Fiscal note for C S H B  164(RES)

Analysis:

This bill provides for the electronic issuance of hunting and fishing 

licenses, tags and permits. This process is intended to be a convenience to 

the public and will complement the current paper system that will continue to 

be offered and account for the vast majority of sales. The state currently 

sells over 700,000 pieces of licensing stock annually, generating over $20 

million in revenue, and pays out approximately $2 million in vendor 

compensation.

A n y  licenses sold by the r'.ute as a license vendor will result in the 

foregone vendor compensation remaining in the Fish and G a m e  fund pending 

appropriation by the Legislature through the normal budget process. A n y  fees 

assessed by a vendor for providing electronic licenses are anticipated to be 

less than the amount currently paid out as vendor compensation. In the event 

that an electronic vendor, through a competitive solicitation process, 

charges more than the current allowance for vendor compensation, the bill 

allows for a surcharge (or convenience fee) of not more than $3 to be 

assessed by the vendor.

P a g e  2  o f  2



F I S C A L  N O T E

No: 2

ill Version: H B  1 6 4

S T A T E  O F  A L A S K A
1999 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) ___________
Title "... electronic application for and issuance of
licenses, permits and tags issued by ... Fish and Game ...
Sponsor
Requester

Rules Committee
Governor

Expenditures/Revenues

(H) Publish Date: 3 / 2 9 / 9 9

Law
Criminal/Civil Divisions

Dept. Affected
'BRU ^_________________________
Component 1st-4th Jud Districts: Criminal Appeals/

Spec Lit; Natural Resources_______
Component Serial No. 2198-99;2201-03,79,12

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) f
FUND SOURCE _____________  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY99) cost: 
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This bill will authorize the Department of Fish and Game to use "on-line" and other electronic means to accept and 
process applications for, and to issue, certain licenses, permits, and tags in appropriate circumstances. The method of 
implementing electronic issuance would require the concurrence of the Department of Public Safety to ensure the 
license system continues to serve a useful role in enforcing fish and wildlife protection laws.

This bill will have no fiscal impact on the Department of Law.

J

Attorney General 
ment of Law

Prepared by 
Division

Joan M. Kasson 
Attorney General)

Phone 465-5370
Date/Time 3/12/99,11:54 AM

Approved by Commissioner 
Agency

Date 3/12/99

P R E P A R E R  T O  P R O V I D E  A L L  DISTRIBUTION C O P I rS T O  G O V E R N O R ' S  LEGISLATIVE OFFICE

For further distribution information, call the G-.vemor's Legislative Office

(Rev 10/98) Bdfnlomt xls/OMB Page 1 Of 1
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F I S C A L  N O T E

N o :  1

ill Version: H B  1 6 4

S T A T E  O F  A L A S K A

1999 L E G I S L A T I V E  S E S S I O N

Revision Date/Time (Note if correction) ___________
Title Electronic application and issuance of fishing

(H) Publish Date: 3 / 2 9 / 9 9

Fish and Game

and hunting licenses

Dept. Affected 
^BRU
Component Administrative Services

Administration and Support

Sponsor
Requester

Rules Committee
Governor

E x p e n d i tu re s /R e v e n u e s

Component Serial No. 

(Thousands of Dollars)

479

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0 |

ICHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0 I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY99) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach c separate page if necessary)

Prepared by Kevin Brooks, Director_______________________________ Phone 465-5999
Division Administration_____________________       Date/Time 3/17/99 11:07 AM
Approved by Commissioner Frank Rue '  Date 3/17/99_____
Agency Alaska Department of Fish and Game / /

P R E P A R E R  T O  P R O V I D E  A L L  DISTRIBUTION C O P I E S  T O  G O V E R N O R ' S  LEGISLATIVE OFFICE

For further distribution Information, call the Governor's Legislative Office

(Rev 10/98) 99fnform.xls/OMB Pag e  1 Of 1
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A l a s k a  S t a t e  L e g i s l a t u r e

.VHILE !*. SESSION 
~APiTOl BUILDING .‘•CE-CHAIRMAN JUOlClARv COMMITTEE

“EMBER HEALTH EDUCATION 
-CCIAL SERVICES COMMITTEE

JUNEAU ALASKA 9980'-11£2

3UOGET SUBCOMMITTEES 
ALASKA COURT SYSTEM 

SEPT ENVIRONMENTAL CONSERVATION 
DEPT OF REVENUE

•JTERJM ACCRESS 
-*6 V.'EST JTH AVENUE

anchorage Alaska 99301
907 238-9198 

507| 232-817* FAX

Representative Joe Green
D istr ic t 10

H o u s e  Majority Leader

Sponsor S tatem ent

HB 169 - M em ber app roval of political and  expansion activities

HB 169 establishes that an electric cooperative may only include the costs of 
political or expansion activities in its rates if it; 1) advises members that rate 
monies will be used for such activities, 2) tells them how much of the rate 
money would be used for such activities, 3) informs the member that the 
cooperative would not refuse service if the members declines to consent, and 
finally, 4) receives the consent of the member.
HB 169 empowers consumers by providing them the opportunity to approve rate 
charges for political and expansion activities. AS 42.05.381 (a) currently restricts 
rate monies collected by a utility from being used for political contributions or 
public relations, with some exceptions. However, political and expansion 
activities are being undertaken, which suggests the statute needs clarification.
While cooperative members have thp right to vote for board members who 
may publicly support or oppose political or expansion activities, participation 
in these elections is notoriously low. However, each member does receive a 
billing statement, which could easily include a statement of intent for the rate 
monies collected, and a questionnaire asking if the member approved of their 
rate money being dedicated to political or expansion activities.
HB 169 takes no position on electric utility industry restructuring; it simply 
clarifies the law regarding the use of rate monies for political activities.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

1-LS0766\D

H O U S E  B I L L  N O .  169

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F I R S T  L E G I S L A T U R E  - F I RST S E S S I O N  

BY REPRESENTATIVE GREEN  

In troduced : 3/31/99
R eferred : House Special Com m ittee on U tility R estru c tu ring , L abo r and Commerce

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  Act relating to including the costs of expansion activities and political 

activities in rates of electric cooperatives."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  42.05.381 is amended by adding n e w  subsections to read:

(h) A n  electric cooperative, whether subject to regulation by the commission 

or exempt from regulation, m a y  only include the cost of expansion activity in its rates 

to a customer if it first secures the customer’s consent to the inclusion of a charge for 

expansion activity. A n  electric cooperative m a y  not refuse to serve or discriminate 

against a customer w h o  declines to give consent under this subsection. A n  electric 

cooperative m a y  only include a charge for expansion activity in a rate if the 

cooperative

(1) advised its members that a portion of the rates would be used for 

expansion activities;

(2) identified h o w  m u c h  of the rate would be used for expansion

HQB0169a -1- H B  169
iderlined [DELETED TEXT BRACKETED]
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(3) advised the customer that the cooperative would not refuse to serve 

or discriminate against the customer if the customer declined to consent to the 

expansion activity charge; and

(4) received the consent of the customer to inclusion of the expansion 

activity charge in the customer’s billings.

(i) A n  electric cooperative, whether subject to regulation by the commission 

or exempt from regulation, m a y  only include the cost of political activity in its rates 

to a customer if it first secures the customer’s consent to the inclusion of a charge for 

political activity. A n  electric cooperative m a y  not refuse to serve or discriminate 

against a customer w h o  declines to give consent under this subsection. A n  electric 

cooperative m a y  only include a charge for political activity in a rate if the cooperative

(1) advised its members that a portion of the rates would be used for 

political activities;

(2) identified h o w  m u c h  of the rate would be used for political

activities;

(3) advised the customer that the cooperative would not refuse to serve 

or discriminate against the customer if the customer declined to consent to the political 

activity charge; and

(4) received the consent of the customer to inclusion of the political 

activity charge in the customer’s billings.

(j) In (h) and (i) of this section,

(1) "expansion activity" means an activity that is intended to attract 

customers to an electric cooperative who, at the time of the activity, are customers of 

another electric public utility;

(2) "political activity" means an activity intended to

(A) advocate for a political position not directly related to the 

core services of the utility or for a candidate;

(B) ma k e  a contribution to a candidate or political party;

(C) advocate for a public policy issue not directly related to 

core services of the utility.

activities;

-2-
N e w  Text Underlined [DELETED TEXT BRACKETED]
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* Sec. 2. A S  42.05.711(b) is amended to read:

(b) Except as otherwise provided in this subsection, public utilities owned and 

operated by a political subdivision of the state, or electric operating entities established 

as the instrumentality of two or more public utilities owned and operated by political 

subdivisions of the state, are exempt from this chapter, other than A S  42.05.221 * 

42.05.281. 42.05.381(h) - (i). and 42.05.385. However,

(1) the governing body of a political subdivision m a y  elect to be 

subject to this chapter; and

(2) a utility or electric operating entity that is own e d  and operated by 

a political subdivision and that directly competes with another utility or electric 

operating entity is subject to this chapter and any other utility or electric operating 

entity own e d  and operated by the political subdivision is also subject to this chapter.

* Sec. 3. A S  42.05.711(d) is amended to read:

(d) The commission m a y  exempt a utility, a class of utilities, or a utility 

service from all or a portion of this chapter if the commission finds that the exemption 

is in the public interest. However, the commission mav not issue an exemption 

from AS 42.05.381(h) - (i).

* Sec. 4. A S  42.05.711(e) is amended to read:

(e) Notwithstanding any other provisions of this chapter, any electric or 

telephone utility that does not gross $50,000 annually is exempt from regulation under 

this chapter, other than AS 42.05.381(h) - (i). unless the subscribers petition the 

commission for regulation under A S  42.05.712(h).

* Sec. 5. A S  42.05.711(f) is amended to read:

(f) Notwithstanding any other provisions of this chapter, an electric or 

telephone utility that does not gross $500,000 annually m a y  elect to be exempt from 

the provisions of this chapter* other than A S  42.05.221 - 42.05.281 and 42.05.381(h) -

(i). under the procedure described in A S  42.05.712.

* Sec. 6. A S  42.05.711(h) is amended to read:

(h) A  cooperative organized under A S  10.25 m a y  elect to be exempt from the 

provisions of this chapter, other than A S  42.05.221 - 42.05.281 and 42.05.381(h) - ( i) . 

under the procedure described in A S  42.05.712.

1-LS0766\D
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Sec. 42.05.381. Rates to be just a n d  reasonable, (a) All rates demanded or 

received by a public utility, or by any two or more public utilities jointly, for a service 

furnished or to be furnished shall be just and reasonable; however, a rate m a y  not include 

an allowance for costs of political contributions, or public relations except for reasonable 

amounts Bpent for
(1) energy conservation efforts;
(2) public information designed to promote more efficient use of the utility’s facilities 

or services or to protect the physical plant of the utility;
(3) informing shareholders and members of a cooperative of meetings of the utility and 

encouraging attendance; or
(4) emergency situations to the extent and under the circumstances authorized by the 

commission for good cause shown.
(b) In establishing the revenue requirements of a municipally owned and operated 

utility the municipality is entitled to include a reasonable rate of return.

(c) A  utility, whether subject to regulation by the commission or exempt from 

regulation, m a y  not charge a fee for connection to, disconnection from, or transfer of 

services in an amount in excess of the actual cost to the utility of performing the service 

plus a profit at a reasonable percentage of that cost not to exceed the percentage 

established by the commission by regulation.
(d) A  utility shall provide for a reduced fee or surcharge for standby water for fire 

protection systems approved under A S  18.70.081 which use hydraulic sprinklers.

(e) The commission shall adopt regulations for electric cooperatives and for local 

exchange telephone utilities setting a range for adjustment of rates by a simplified rate 

filing procedure. A  cooperative or telephone utility m a y  apply for permission to adjust its 

rates over a period of time under the simplified rate filing procedure regulations. The 

commission shall grant the application if the cooperative or telephone utility satisfies the 

requirements of the regulations. The commission m a y  review implementation of the

simplified rate filing procedure at reasonable intervals and m a y  revoke permission to use 

the procedure or require modification of the rates to correct an error. The commission 

shall adopt the regulations concerning adjustment of rates by local exchange telephone 

utilities on or before October 1, 1991.

(f) A  local exchange telephone utility m a y  adjust its rates in conformance with changes 

in jurisdictional cost allocation factors required by either the Federal Communications 

Commission or the Alaska Public Utilities Commission upon a showing to the Alaska 
Public Utilities Commission of

(1) the order requiring the change in allocation factors;

(2) the aggregate shift in revenue requirement, segregated by service classes or 
categories, caused by the change in allocation factors; and

(3) the rate adjustment required to conform to the required shift in local revenue 
requirement.

(g) The commission shall allow, as a necessary and reasonable expense, all payments 

m a d e  to the Department of Environmental Conservation under A S  46.14.240 —  

46.14.250. The commission shall allow the public utility to recover these fees through a 

periodic fuel surcharge rate adjustment. (§ 6 ch 113 S L A  1970; a m  § 1 ch 86 S L A  1976; 

a m  § 5 ch 106 S L A  1977; a m  § 4 ch 45 S L A  1980; a m  § 3 ch 104 S L A  1986; a m  § 1 ch 

87 S L A  1990; a m  §§ 1, 2 ch 81 S L A  1991; a m  § 11 ch 74 S L A  1993)

Effect of amendment*. — The 1986 amendment The 1991 amendment, effective June 27, 1991,
added subsection (e). added the last sentence in subsection (e) and added

The 1990 amendment inserted “and for local ex- subsection (f>. 
change telephone utilities" in the first sentence and The 1993 amendment, effective June 26, 1993,
inserted “or telephone utility* after 'cooperative* in added subsection (g).
the second and third sentences of subsection <e).

NOTES TO DECISIONS

Separation of in tra jta te  and Interstate prop- within its statutory authority in excluding lobbying 
erties, expenses and revenues is required for expenses as part of a utility’s revenue requirement, 
properly determining the adequacy of a utility's Homer Elec. Ass'n v. State, Pub. Utils. Comm’n, 756 
intraatate rates. United States v. RCA Alaska Com- P.2d 874 (Alaska 1988).
municadons. Inc., 597 P.2d 489 (Alaska 1979). Applied in Alaska Pub. Util. Comm’n v. Greater

Lobbying expenses excluded from revenue re- Anchorage Area Borough, 534 P.2d 549 (Alaska 1976). 
quirement. — The commission acted reasonably and
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H O M E R  E L E C T R I C  A S S O C I A T I O N ,  
I N C . ,  A p p e l l a n t ,

v.
S T A T E  o f  A l a s k a .  A L A S K A  P U B L I C  

U T I L I T I E S  C O M M I S S I O N .  A p p e l l e e .

N o .  S - 1 9 5 2 .

Supreme Court of Alaska.
May 20, 1988.

In connection with nonprofit electric 
cooperative's rate increase request, Public 
Utilities Commission entered orders exclud­
ing lobbying expenses from cooperative's 
"revenue requirement" and allocating 100 
percent of costs incurred in rate-making 
proceeding to cooperative, and cooperative 
appealed. The Superior Court, Third Judi­
cial District, Kenai, Charles K. Cranston, 
J., affirmed Commission on all substantive 
issues, but remanded for determination of 
specific proportion of cooperative’s dues ac­
tually used for lobbying purposes, and co­
operative appealed. The Supreme Court, 
Burke. J., held that: (1) per se exclusion of 
lobbying expenses from cooperative’s "rev­
enue requirement” was not abuse of Com­
mission's discretion: (2) fees Commission 
paid for services performed by Attorney 
General's office in connection with rate- 
making proceeding were not "costs” recov­
erable by Commission: and (3) remand was 
required for individualized findings as to 
propriety of allocating 100 percent of costs 
of proceeding to cooperative.

Affirmed in part, reversed in part, and 
remanded with instructions.

Matthews, CJ., filed opinion dissenting 
in part.

1.  E l e c t r i c i t y  8 = 1 1 . 3 ( 4 )
Public Utilities Commission had discre­

tion under general statutory authority to
exclude electric cooperative's lobbying ex­
penses from cooperative’s "revenue re­
quirement," upon determination that inclu­
sion of such costs would be contrary to 
best interests of electric cooperative's rate­
payers, even though lobbying expenses

were not listed in mandatory exclusion pro­
vision. AS 42.05.141, 42.05.141(a)(3), 42.- 
05.381(a).
2. E l e c t r i c i t y  8=11.3(5)

Public Utilities Commission's determi­
nation that it would not be just, fair or 
reasonable for electric cooperative to 
charge ratepayers for lobbying activities 
carried out on cooperative’s behalf was 
subject to reasonable basis test upon re­
view. AS 42.05.141, 42.05.141(a)(3), 42.05.- 
381(a).
3. E l e c t r i c i t y  <£=11.3(4)

Per se exclusion of lobbying expenses 
from electric cooperative’s "revenue re­
quirement" was not abuse of Public Utili­
ties Commission’s discretion in rate-making 
proceeding. AS 42.05.141, 42.05.141(a)(3), 
42.05.381(a).
4 .  E l e c t r i c i t y  « = l i . 3 ( 4 )

"Costs" recoverable by Public Utilities 
Commission in rate-making proceeding did 
not include fees paid by Commission for 
services performed by Attorney General’s 
office pursuant to explicit statutory man­
date. AS 42.05.111, 42.05.111(b), 42.05.651, 
42.05.651(a), 42.06.610, 42.06.610(a).

See publication W ords and Phrases 
for other judicial constructions and 
definitions.

5 .  E l e c t r i c i t y  8 = 1 1 . 3 ( 5 ,  7 )
Determinations that electri coopera­

tive could better pass along costs of rate- 
making proceeding to ratepayers and that 
cooperative had "caused" costs of proceed­
ing by requesting rate increase did not 
justify Public Utilities Commission’s alloca­
tion of 100 percent of costs of rate-making 
proceeding to electric cooperative: remand 
was required for individualized considera­
tion of facts of particuk - case. AS 42.05.- 
651(a), 42.06.140 et seq.

C.R. Baldwin, Kenai, for appellant.
Virginia A. Rusch, Asst. Atty. Gen., An­

chorage, and Grace Berg Schaible, Atty. 
Gen., Juneau, for appellee.

Roger R. Kemppel, Donald C. Ellis, 
Kemppel, Huffman and Ginder, P.C., An-
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merits and Homer Electric, joined by Alas­
ka Rural as amicus curiae on the lobbying 
expense issue, appealed the matter to the 
superior court. Homer Electric argued on 
appeal that (1) the APUC erred in exclud­
ing lobbying expenses from Homer Elec­
tric's revenue requirement, (2) the APUC 
erred in including as costs those attorney’s 
fees attributable to services performed by 
the Attorney General's office and, (3) the 
APUC abused its discretion in allocating to 
Homer Electric 100% of the costs incurred 
by the APUC in the rate making proceed­
ing. The superior court affirmed the 
APUC on all substantive issues, but re­
manded the case for a determination of the 
specific proportion of Alaska Rural dues 
actually used for lobbying purposes. Ho­
mer Electric appeals the superior court's 
ruling.

II. EXCLUSION OF 
LOBBYING EXPENSES

I I ]  The APUC’s decision to exclude lob­
bying expenses in the case at bar was 
based upon its conclusion that, "as a mat­
ter of law and public policy,” lobbying ex­
penses should be excluded from public utili­
ties' revenue requirements.4 We must de­
cide whether such a policy decision was 
within the APUC’s legitimate statutory au­
thority and, if so, whether there was a 
reasonable basis for its application in the 
case at bar.

The APUC's general powers and duties 
are defined in AS 42.05.141. That statute 
provides in part:

(a) The Alaska Public Utilities Commis­
sion may

(3) make or require just, fair and 
reasonable rates, classifications, regula-

4. The APUCs decision > 'his case was based 
upon its earlier decision on the same question 
in In re Chugach Electric Ass'n, APUC Order No. 
U-SI —53(21)/U-S3-57(9)/U-84-13(1) (1984).

5. Homer Electric adopts Alaska Rural's argu­
ment on this issue in toto.

6 . The amendment, as originally proposed, read: 
All rates demanded or received by a public 
utility, or by any two or more public utilities

tions, practices, services and facilities for 
a public u tilityf.j 

(Emphasis added). In addition AS 42.05.- 
381(a) provides in part:

All rates demanded or received by a pub­
lic utility, or by any two or more public 
utilities jointly, for a service furnished or 
to be furnished shall be just and reason­
able; however, a rate may not include an 
allowance for costs of political contribu­
tions, or public relations___

(Emphasis added).
The APUC asserts that it has been given 

ample authority under these provisions to 
exclude any operating costs, including lob­
bying expenses, from a u tility ’s revenue 
requirement when it concludes that inclu­
sion of such costs is contrary to the best 
interests of the utility ’s ratepayers. Alas­
ka Rural, appearing as amicus on behalf of 
Homer Electric,1 argues that both the 
wording and legislative history of AS 42.- 
05.381(a) preclude the APUC from exclud­
ing lobbying expenses from a u tility ’s reve­
nue requirement.

Alaska Rural’s argument is primarily one 
of legislative intent. As originally enacted, 
AS 42.05.381(a) provided only that public 
utility rates be "just and reasonable," as 
determined by the APUC under its general 
rate making authority. Ch. 113, § 6, SLA 
1970. The statute was amended in 1976, 
however, to specify certain expenditures 
which the APUC was required to omit 
from a u tility ’s allowable costs. Ch. 86,
§ 1, SLA 1976. As originally proposed, the 
1976 amendment would have specifically 
excluded lobbying costs, as well as costs in 
connection with advertising, political and 
charitable contributions, and public rela­
tions.* The bill was amended on the floor, 
however, to delete the prohibitions on Iob-

jointly. for a service furnished or to be fur­
nished shall be just and reasonable; however, 
no rate may include an allowance for costs of 
advertising, political or charitable contribu­
tions, lobbying expenses, or public rela­
tions__

H.C.S.S.B. 50, IOth Leg., 1st Sess. (May 14, 1977) 
(emphasis added). These exclusions were made 
subject to certain exceptions not relevant here. 
Id.
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bying expenses, advertising and charitable 
contributions.7

Alaska Rural argues that the legisla­
ture's deletion of the term "lobbying ex­
penses" from the list amounts to a legisla­
tive determination, not only that lobbying 
expenses need not be excluded, but also 
that they may not be excluded from a 
utility ’s revenue requirement. In support 
of its argument, Alaska Rural points to the 
statements of Representative Freeman, a 
sponsor of the amendment to remove "lob­
bying expenses” from the list, who argued 
during debate on the measure:

Mr. Speaker . . .  I am basing my objec­
tion on personal experience  [A d ve r­
tising, . . .  lobbying expenses, [and] char­
itable contributions . . .  these are the sort 
o f things that—especially the lobbying 
and advertising—are ju st part of doing 
business. For instance, if a utility sends 
a man down here to—in connection with 
a bill such as this, that’s lobbying, and I 
ju s t see no reason why you should . . .  a 
public utility especially has to come up 
with money to do business somewhere 
and this is ju s t part of doing business. 
And I see nothing to be gained by put­
ting these kinds of restrictions on a utili­
ty- .

Record of the House Floor Debate on H.C. 
S.S.B. 50 (May 20, 1977). Alaska Rural 
concludes, based upon the foregoing, that 
the history of AS 42.05.381(a) evidences a 
clear legislative intent to allow lobbying 
expenditures as part of a utility’s revenue 
requirement. We do not agree.

The mandatory exclusion provisions of 
AS 45.05.381(a) simply specify certain 
items which the APUC must exclude from 
a u tility ’s revenue requirement. They say 
nothing whatsoever about what the APUC 
may exclude under its general authority to 
establah “just, fa ir and reasonable rates." 
AS 42i)5.141(aK3). The legislative history 
upon which Alaska Rural relies suggests at 
most that the legislature did not intend to 
eliminate the APUC’s discretion to allow 
lobbying expenses if it saw fit to do so. 
Even Bepresentative Freeman’s comments, 
howem-, do not suggest an intent to pro­

hibit the exclusion of such expenses where 
the APUC, in its discretion, determines that 
exclusion is appropriate.

[2] Having found no express or implied 
statutory prohibition on the APUC's ruling, 
we should reverse only if we find that the 
APUC had no reasonable basis for conclud­
ing that it was not “just, fair and reason­
able" for public utilities to charge ratepay­
ers for lobbying activities carried out on 
the utilities' behalf. See Alaska Public 
Utilities Comm'n v. Greater Anchorage 
Area Borough, 534 P.2d 549, 559 (Alaska 
1975) (APUC rate making decisions gener­
ally subject to "reasonable basis" test); 
Kelly v. Zamarello, 486 P.2d 906, 917 
(Alaska 1971) (reasonable basis test should 
be applied in cases "concerning administra­
tive expertise as to either complex subject 
matter or fundamental policy formula­
tions’’).

[3] In reaching its decision on the lobby­
ing expense issue in this case, the APUC 
relied upon several of its earlier decisions 
excluding lobbying expenses. See In re 
Chugach Electric Ass'n, APUC Order No. 
U-81-53 (21)/U-83-57(9)/U-84-13(l) 
(1984); In re Enstar Natural Gas, APUC 
Order No. U-81-101 (1982); In re RCA 
Alaska Communications, APUC Order 
No. U—78—4(33) (1981). In those cases, the 
APUC noted that utility companies, in 
charging their customers for lobbying ac­
tivities, are “presuming to determine with­
out the prior knowledge or consent of 
[their] ratepayers what pending legislation 
is or is not beneficial to them.” In re 
Enstar Natural Gas, U-81-101 at 3. I t  
also noted that the practice of forcing rate­
payers, by virtue of the u tility ’s monopoly 
status, to subsidize political activities with 
which they may not agree, has been reject­
ed by numerous other jurisdictions. See In 
re RCA Alaska Communications, U-78- 
4(33) at 95-96; see also In re Public Ser­
vice Co. of Colorado, 13 P.U.R.4th 40, 58 
(Colo.Pub.Util.Comm’n 1975); In re Wash­
ington Water Power Co., 24 P.U.R.4th 39, 
50 (Idaho Pub.Util.Comm’n 1978); Wash­
ington Utilities and Transportation

7 . S « H . C 5 i . B .  50, am  H , 10 th  Leg ., 1 s t  S e s s .  (M a y  18 ,  19 7 7 ) .
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Comm 'n v. Pacific Northwest Bell Tele­
phone, 26 P.U.R.4th 495, 514 (Wash.Util. & 
Trans.Comm’n 1978). See generally In re 
Southwestern Bell Telephone, 19 P.U. 
R.4th 1, 27-28 (Kansas Slate Corp. Comm’n 
1977) (citing additional authorities). In ac­
cordance with these considerations, the 
APUC concluded that lobbying expenses 
were more appropriately borne by inves­
tors than by ratepayers, and that such ac­
tivities should be financed out of profits 
rather than out of general operating costs.

We believe that the APUC’s decision rep­
resents a logical solution to a d ifficu lt poli­
cy problem, and one which is consistent 
with the general regulatory trend in this 
arena.8 We cannot say that it was without 
any reasonable basis. Nor can we say that 
it was unreasonable for the APUC to opt 
for a per se rule concerning the exclusion 
of lobbying expenses, rather than a case by 
case approach based upon the individual 
merits of each lobbying effort. The latter 
approach was explicitly abandoned by the 
APUC as unworkable because it required 
the Commission to make such "subjective 
and judgmental" decisions as:

Is  the Legislature (or Congress) acting 
wisely in changing existing laws? What 
types of proposed legislation should be 
defeated? Should a u tility be reim­
bursed for meritorious but unsuccessful 
lobbying efforts? How should legisla­
tion beneficial to one u tility ’s ratepayers 
but detrimental to others be treated?

In re Enstar Natural Gas, APUC Order 
No. U-81-101 at 3-4 (1982). We agree
8. In faci. ai least one coun has held (hat it may 

be unconstitutional to force ratepayers to subsi­
dize political or religious activities with which 
thcv do not agree. Cahill v. Public Service 
Comm n. 69 N.Y.2d 265, 513 N.Y.S.2d 656. 657. 
506 N.E.2d 187. 188-89 (N.Y. 1986). cert, denied
—  U.S. , 108 S.Ct. 100, 98 L.Ed.2d 61 (1987)
(plaintiff stated cause of action for violation of 
First Amendment rights based on Public Service 
Commission practice of including charitable 
contributions as pan of a utility's authorized 
expenditures).

9. Neither the APUC nor Homer Electric has 
contested that ponion of the superior coun's
decision which required remand for a determi­
nation of the specific percentage of Alaska Ru­
ral dues attributable to lobbying expenses. We

with the APUC that it would be untenable 
to force that body into a position of having 
to choose between "good" lobbying and 
"bad" lobbying for purposes of establish­
ing a u tility ’s proper revenue requirements. 
Thus, we hold that the APUC acted reason­
ably and within its statutory authority in 
excluding such expenses altogether.*

I I I .  ATTORNEY GENERAL’S 
SERVICES AS AN ELEMENT 

OF COSTS
(4] Alaska Statute 42.05.651(a) grants 

the APUC the authority to allocate among 
the parties, including the Commission it­
self, the costs incurred by the APUC in 
connection with certain rate making pro­
ceedings. In this case, the APUC conclud­
ed that the fees which it was required to 
pay to the Attorney General’s office for the 
use of an assistant attorney general were 
allocable costs within the meaning of AS 
42.05.651(a).10 Accordingly, it assessed 
$482.06 in attorney’s fees against Homer 
Electric, as part of its cost allocation order. 
Homer Electric contests the allocation, ar­
guing that the term "costs," as used in AS 
42.05.651(a), does not include attorney’s 
fees, and that, even if it did, it would not 
include fees paid to assistant attorneys 
general who are statutorily designated as 
legal counsel to the Commission. See AS 
42.05.111.

The APUC concluded, and the superior 
court agreed, that our holding in Amerada 
Hess Pipeline Corp. v. Alaska Public Util­
ities Comm'n, 711 P.2d 1170 (Alaska 1986), 
controls this issue. In Amerada Hess, we

agree with the trial coun's conclusion that the 
arbitrary 509b figure was unsupported by the 
evidence, and we affirm the lower coun’s deci­
sion as to this limited remand.

10. The State Attorney General is designated by 
statute as staff counsel for the Commission. AS 
42.05.111. However, the two assistant attorneys 
general assigned to the APUC are i i fact paid 
for through "reimbursable services agreements." 
under which the Commission pays the Attorney 
General's office some $120,000 per year in ex­
change for its services. Of this figure, the Com­
mission estimates that 46% (or $55,000) of the 
services provided by these assistant attorneys 
general is attributable to hearings and investiga­
tions for which the Commission may recover 
costs under AS 42.05.651.
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held that the term “costs," as used in AS 
42.06.610, includes fees paid to temporary’ 
private counsel retained on a contract basis 
by the APUC in connection with proceed­
ings under the Pipeline Act. We stated: 

We . . .  reject the owners' contention 
that AS 42.06.610 does not authorize the 
allocation of attorney's fees. Pursuant 
to AS 42.06.610, the Commission is au­
thorized to allocate the "costs" of the 
proceeding. The statute provides that 
"costs" include consultants' fees, but it 
nowhere excludes attorney's fees. When 
the legislature uses the term costs, it 
often intends to include attorney's fees. 
See, e.g., AS 09.60.010. The inclusion of 
attorney's fees in the "costs” allocable in 
AS 42.06.610 is consistent both with the 
apparent intent of the legislature to a l­
low the APUC to recoup its costs of 
regulation, and with AS 42.05.141(1) 
which provides that the powers of the 
APUC shall be liberally construed to ac­
complish its stated purposes. Thus, we 
hold that AS 42.06.610 authorizes the 
APUC to allocate the costs incurred in 
hiring temporary legal counsel for a par­
ticular proceeding.

Id. a t 1182 (footnote omitted). Tlie APUC 
points to the similarity in wording between 
AS 42.06.61011 and AS 42.05.651(a),:i and 
argues that there is no reasoned basis upon 
which Amerada Hess can be distinguished 
from the case at bar. I t  concludes, there­
fore, that attorney’s fees, including those 
attributable to the sendees of the Attorney
11. AS 42.06.610(a) provides:

During a proceeding held under this chapter, 
the commission shall allocate the cost of the 
proceeding among the panics, including the 
commission, as is just under the circumstanc­
es. The costs allocated may include the costs 
of any time devoted to investigations or hear­
ings by hired consultants, whether or not the 
consultants appear as witnesses or panici- 
pants. The commission shall provide an op­
portunity for any person objecting to an allo­
cation to be heard before the allocation be­
comes final.

12. S e e  s u p r a  note 3.

13. AS 42.05.111 provides:
(a) The attorney general is legal counsel for 

the commission. The attorney general shall

General, are clearly allocable under the 
statute.

We agree with the APUC that the Amer­
ada Hess rationale is applicable in the con­
text of cost allocations under AS 42.05.- 
651(a). Contrary to the APUC’s assertion, 
however, that decision does not justify the 
cost allocation order entered here. Amera­
da Hess was expressly limited to cost allo­
cations with regard to privately contracted 
"temporary legal counsel." 711 P.2d at 
1181-82. That decision does not suggest 
that the APUC is entitled to be reimbursed 
for the cost of services rendered by the 
Attorney General's office pursuant to its 
statutory duty under AS 42.05.111,13 nor do 
we think that such general overhead ex­
penditures can be reasonably justified as 
an element of "costs" under AS 42.05.- 
651(a).

Alaska Statute 42.05.651(a) provides that 
the APUC is entitled to allocate "costs . . .  
includ ing ] the costs of any time devoted to 
investigation or hearing by hired consul­
tants ... [andj any out-of-pocket expenses 
incurred by the commission in the particu­
lar proceeding." (emphasis added). Under 
traditional principles of ejusdem generis, 
we must lim it the application of the general 
term "costs" to those expenses which are 
sim ilar in nature to the more specific 
terms, "hired consultants" and "out-of- 
pocket expenses." See 2A N. Singer, Suth­
erland Statutory Construction § 47.17 
(Sands 4th ed. 1984). Accordingly, while it 
may be appropriate to allow recovery of 
the state's expenses with regard to private­
ly contracted outside counsel,14 we do not

advise the commission in legal matters arising 
in the discliarge of its duties and represent the 
commission in actions to which it is a party. 
If. in the opinion of the commission, the pub­
lic interest is not adequately represented by 
counsel in a proceeding, the attorney general, 
upon request of the commission, shall repre­
sent (he public interest.

(b) The commission may employ tempo­
rary legal counsel from lime to lime in pro­
ceedings before the commission in which the 
attorney general is representing the public 
interest or a party before the commission.

14. We note that the use of temporary legal 
counsel Is expressly limited by the terms of AS 
42.05.111(b) to those situations in which the 
Attorney General is representing the public in­
terest or a party before the commission.

v. PUBLIC UTIL. COM’N Alaska §79
874 (Alaska 1988)
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think it proper, under this statutory 
scheme, to permit recovery for routine ser­
vices rendered by officers of the state pur­
suant to an explicit statutory mandate.

Under the broad reading suggested by 
the APUC, we can conceive of no state 
expense incurred in connection with APUC 
rate making proceedings which would fall 
outside the scope of the term "costs" under 
AS 42.05.651(a). In our view, the term 
“costs” was never intended to be so broad­
ly construed. Thus, we hold that the 
APUC erred in allocating as part of its 
costs those fees attributable to services 
performed by the Attorney General’s office 
in connection with this proceeding.

IV. 100% COST ALLOCATION TO 
HOMER ELECTRIC

[5] Alaska Statute 42.05.651(a) allows 
the APUC to allocate the costs of rate 
making proceedings “among the parties, 
including the commission, as is ju st under 
the circumstances." In determining wheth­
er an allocation is "just under the circum­
stances," the Commission may consider 
“the results, ability to pay, evidence of 
good faith, other relevant factors and miti­
gating circumstances." AS 42.05.651(a).

In the case at bar, Homer Electric and 
the APUC were the only parties. The 
APUC allocated 100ft of the costs of the 
proceeding to Homer Electric. The pri­
mary justifications offered by the Commis­
sion in support of this result were (1) that 
Homer Electric had a greater ability to pay 
because Homer Electric could pass the 
costs on to its ratepayers, while the APUC 
“must function under budgetary lim ita­
tions," and (2) that, in fairness, “the cost- 
causer should be the cost-payer," and Ho­
mer Electric created these costs by filing 
its ta r iff revisions. We agree with Homer 
Electric that such considerations, by them­
selves,15 are insufficient to justify the allo­
cation in this case.
15. The Commission also noted that "Homer 

Electric was spared the expense of a full eviden­
tiary hearing." However, this consideration is 
essentially neutral in character; the Commis­
sion was equally "spared" such costs. More­
over, AS 42.05.651(a) provides that costs should

In Amerada Hess, 711 P.2d at 1180, we 
upheld the cost allocation scheme estab­
lished under the Pipeline Act against a 
constitutional challenge claiming that the 
statute violated due process by allowing 
the Commission to be a "judge in its own 
cause" as to liability for costs. We stated: 

We conclude that the dual role of the 
APUC as both administrator of its own 
budget and adjudicator of costs does not 
violate state due process if  sufficient 
safeguards exist against APUC’s discre­
tion. In this case, the APUC’s issuance 
of a reasoned decision explaining its cost 
allocation was sufficient safeguard 
against the APUC’s abuse of discretion. 
We can adequately check the APUC's 
exercise of discretion by reviewing a 
decision setting forth the agency's fac­
tual premises and substantive consider­
ations.

Id. (emphasis added). We believe that this 
is an appropriate case in which to act as a 
check on the APUC's discretion.

We do not question the APUC’s general 
authority to determine the appropriate pro­
portion of the costs to be borne by each 
party in a rate making proceeding. How­
ever, we are disturbed by the reasoning of 
the APUC in this case. The factors upon 
which the APUC order is based, i.e., that 
Homer Electric can better pass along its 
costs and that Homer Electric "caused" the 
costs in this proceeding by requesting the 
rate increase, would appear to be present 
in virtua lly every case. Indeed, the 
APUC’s arguments suggest that it may be 
the Commission’s regular policy that utility 
companies bear all costs in rate making 
proceedings. Such a policy is contrary to 
the clear wording of AS 42.05.651(a), which 
allows the Commission to allocate costs 
among the parties " including the commis­
sion." To allow the APUC to base its 
findings as to its own liability upon such 
superficial and recurring grounds would be 
tantamount to interpreting the statute to

be allocated among the panies as is "just," 
whether they are incurred in hearings or inves­
tigations. Thus, the fact that this matter did not 
go to a “full evidentiary hearing" is not control­
ling.
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read that "the commission may allocate 
costs among the parties excluding the 
commission." We think this is inconsist­
ent with the legislature’s intent. Conse­
quently, we reverse the APUC’s cost allo­
cation and remand for further findings as 
to the propriety of a 100ft- cost allocation in 
the case at bar.14

V. CONCLUSION 
The APUC rate-setting order, insofar as 

it relates to the exclusion of lobbying ex­
penses from Homer E lectric’s revenue re­
quirement, is AFFIRMED. In accordance 
with the trial court's earlier order, how­
ever, we REMAND to the superior court 
with instructions to REMAND the matter 
to the APUC for a determination of the 
specific portion of Alaska Rural dues actu­
ally used for lobbying activities.

The APUC cost allocation order is RE­
VERSED and the matter is REMANDED 
to the superior court with instructions to 
REMAND to the APUC with instructions 
that the APUC (1) exclude from its cost 
allocation any fees attributable to services 
performed by the Attorney General’s office 
in connection with this proceeding, and (2) 
make further findings as to the propriety 
of a 100% cost allocation order in this case.

MATTHEWS, Chief Justice, dissenting 
in part.

I agree with the opinion, except as to 
part IV concerning the 100% cost allocation 
to Homer Electric.

APUC gave three reasons in support of 
this allocation:

1. ability to pay, finding that Homer 
Electric had the superior ability since it 
could pass the costs on to the consumer;

2. "that insofar as possible the cost cau­
ser should be the cost payer; i.e. HEA was 
the party whose ta r iff revision generated 
the audit and associated costs in this pro­
ceeding and should be required to bear the 
burden of paying those costs.’’; and
16. We do not mean to suggest that the 100% 

cost allocation is necessarily unjustified. Our 
holding is simply (hat it is an abuse of discre-

3. that "HEA was spared the expense 
of a fu ll evidentiary hearing in this pro­
ceeding."

The expression of the third reason sug­
gests that if the Commission had subjected 
the utility to a full evidentiary hearing and 
was thus responsible for needless addition­
al work, the Commission would not have 
made the 100% allocation.

I t  seems to me that all of these reasons 
are appropriate for consideration and that 
the Commission has expressed grounds 
which suffice to satisfy the “ju s t under the 
circumstances” statutory standard. I 
would therefore affirm the cost allocation.

D a n  ( I k e )  P A R K E R  a n d  P a r k e r  P a v i n g .
I n c . ,  A p p e l l a n t s / C r o s s - A p p e i i e e s ,

v.
N O R T H E R N  M I X I N G  C O M P A N Y ,  C J .  

G u t h r i e ,  D o u g l a s  G u t h r i e ,  a n d  G u t h r i e  
M a c h i n e r y  C o . ,  A p p e l l e e s / C r o s s - A p p e i -  
l a n t s .

N o s .  S - 1 6 6 7 ,  S - 1 7 3 7 .

Supreme Court of Alaska.
May 27. 1988.

Members of de facto partnership own­
ing asphalt plant sued each other over 
proper distribution of assets and losses. 
The Superior Court, Third Judicial District, 
Charles K. Cranston, J., made various find­
ings, rendered an accounting, and issued 
judgment from which all parties appealed. 
The Supreme Court, Rabinowitz, C.J., held 
that: (1) trial court properly found that 
individual who advanced monies to de facto 
partnership was not member of partner­
ship, but was creditor; (2) one partner was 
entitled to partnership contribution for val-

tion for the APUC to enter such an order with­
out a more individualized consideration of the 
facts of the particular case.
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C o n s u l t  P O C K E T  P A R T  i n  t h i s  v o l u m e  f o r  l a t e r  c a s e s

U S : § § 2 [ b ] ,  3 .4 ( b ) ,  9 [a , b) 
A r k :  §§ 2 (a ), 4 (a ), 8 , 9 (a) 
C a l :  § §  2 (b ) , 6 
D C :  § §  3 ,  9(b)
Ga: §§ 2 (b ) , 3, 6 
H aw aii: §§ 2 (b ), 4 (a ), 9 (a , b) 
IU: §§ 4 (b ) . 9[a, b)
K an: § 2 (b )
L a :  § 8
M e :  § §  2 (a ) , 4 (b ) , 9(a)
M d :  §  2 (b )
M ass: §§ 2(bJ, 7. 9(b)
M ich: § 2 (a , b]
M o: §§ 2 (b ) , 3 . 4 (a ), 7

N H : §§ 3. 9(b)
NY: §§ 2[a, b). 7 
NC: §§ 2(b), 4(b), 9(a) 
O h i o :  §§ 2[a, b), 4(b), 5 
O k l a :  §§ 3. 4(a. b). 7, 9(a) 
O r  § §  2[a, b), 4(b), 6 
Pa: § 2(b)
R I: § 2(a)
T e x :  § §  4(b), 9(b)
U t a h :  §  2(a)
V t: §§3, 4(b), 5 
Va: §7
W a s h :  §  2[a, b]
F P C :  § 2(b)

I .  P r e l i m i n a r y  m a t t e r s  

§  1 .  I n t r o d u c t i o n

[ a ]  S c o p e
Ordinarily, the determination of  

w h a t  business expenses are to be in­

curred by  a public utility in its o p e r a­

tions is a matter left within the discre­

tion of the utility's m a n a g e m e n t .  

W h e t h e r  certain types of e x p e n d i­

tures can then b e  classified as " o p e r­

ating expenses" a n d  passed along to 

the utility's ratepayers is a question 

with w h i c h  utility regulatory agencies 

are frequently confronted. In m a n y

1. For present purposes, the term "ad­
vertising” is used broadly and encompas­
ses all forms of advertising by a public 
utility, including, for example, informa­
tional (see § 6, infra) and institutional (see 
§ 7, infra) advertising, as well as advertis-

instances, either the utility or the 

ratepaying public disputes the a g e n­

cy’s response to the question, a n d  

o n e  of the areas o f  contention is 

whether, for ratemaking purposes, e x­

penses incurred by a public utility for 

p r o m o t i o n  or advertising can be in­

cluded u n d e r  "operating costs." T hi s  

annotation collects a n d  analyzes the 

cases in which the courts, in review­

ing agency determinations, have dis­

cussed or determined the propriety, 

for ratemaking purposes, of including 

the utility’s advertising1 or p r o m o ­

tional* expenditures as operating e x­

penses or cost of service.*

ing supporting rate increases (see § 8, 
infra).

2. For present purposes, the term "pro­
motion" includes promotional advertising 
as well as other forms o f promotion.

3. Although this annotation is con-
965
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R e l e v a n t  s t a t u t e s  a r e  c o n s i d e r e d  
h e r e i n  o n l y  i n s o f a r  a s  t h e y  a r e  r e ­
f l e c t e d  b y  r e p o r t e d  c a s e s  w i t h i n  t h e  
s c o p e  o f  t h i s  a n n o t a t i o n ,  a n d  t h i s  
a n n o t a t i o n  d o e s  n o t  p u r p o r t  t o  r e f l e c t  
t h e  c u r r e n t  s t a t u t o r y  l a w  o f  a n y  j u r i s ­
d i c t i o n .  T h e  r e a d e r  i s  c a u t i o n e d  t o  
c o n s u l t  t h e  m o s t  r e c e n t  e n a c t m e n t s  o f  
t h e  p a r t i c u l a r  j u r i s d i c t i o n  i n  w h i c h  h e  
o r  s h e  m a y  b e  i n t e r e s t e d .

[ b ]  R e l a t e d  m a t t e r s
V a l i d i t y  o f  “ f u e l  a d j u s t m e n t ”  o r  

s i m i l a r  c l a u s e s  a u t h o r i z i n g  e l e c t r i c  
u t i l i t y  t o  p a s s  o n  i n c r e a s e d  c o s t  o f  
f u e l  t o  i ts  c u s t o m e r s .  8 3  A L R 3 d  9 3 3 .

C h a r i t a b l e  c o n t r i b u t i o n s  b y  p u b l i c  
u t i l i t v  a s  p a r t  o f  o p e r a t i n g  e x p e n s e .  
5 9  A L R 3 d  9 4 1 .

W h a t  c o n s t i t u t e s  f a l s e ,  m i s l e a d i n g ,  
o r  d e c e p t i v e  a d v e r t i s i n g  o r  p r o m o ­
t i o n a l  p r a c t i c e s  s u b j e c t  t o  a c t i o n  b y  
F e d e r a l  T r a d e  C o m m i s s i o n .  6 5  
A L R 2 d  2 2 5 .

A d e q u a c y ,  a s  r e g a r d s  r i g h t  t o  i n ­
j u n c t i o n ,  o f  o t h e r  r e m e d y  f o r  r e v i e w  
o f  o r d e r  f i x i n g  p u b l i c  u t i l i t v  r a t e s .  8  
A L R 2 d  8 3 9 .

J o i n d e r  o r  r e p r e s e n t a t i o n  o f  s e v e r a l  
c l a i m a n t s  i n  a c t i o n  a g a i n s t  c a r r i e r  o r  
u t i l i t v  t o  r e c o v e r  o v e r c h a r g e .  1 
A L R 2 d  1 6 0 .

V a l i d i t y ,  c o n s t r u c t i o n ,  a n d  a p p l i c a ­
t i o n  o f  J o h n s o n  A c t  ( 2 8  U S C S  
§  1 3 4 2 ) ,  p r o h i b i t i n g  i n t e r f e r e n c e  b y  
F e d e r a l  D i s t r i c t  C o u r t s  w i t h  s t a t e  o r ­
d e r s  a f f e c t i n g  r a t e s  c h a r g e a b l e  b y  
p u b l i c  u t i l i t i e s .  2 8  A L R  F e d  4 2 2 .

c e m e d  with w h eth er  ad vertisin g  o r  p ro ­
m otion a l ex p en d itu res  are a llow ab le , for  
ratem aking p u r p o se s , as part o f  a pub lic  
utility 's o p era tin g  e x p e n se s  or co st o f  
serv ice , cases d e a lin g  w ith w h eth er  certain  
ad vertisin g  o r  p ro m o i'o n a ! practices are 
lega l are n o t w ith in  th e  sc o p e  o f  this 
an n ota tion . F or ca ses in v o lv in g  the q u e s­
tion  o f  what c o n st itu te s  fa lse , m islead in g  
o r  d ecep tiv e  a d v ertis in g  o r  p rom otion a l 
practices su b ject to  a ction  by the F ederal 
966

§  2 .  B a c k g r o u n d ,  s u m m a r y ,  a n d  
c o m m e n t

[ a ]  G e n e r a l l y
A  p u b l i c  s e r v i c e  o r  p u b l i c  u t i l i t y  

c o m m i s s i o n  i s  e s t a b l i s h e d  t o  o v e r s e e  
b u s i n e s s  o p e r a t i o n s  o f  t h e  p u b l i c  u t i l ­
i t i e s  c o m i n g  u n d e r  i t s  j u r i s d i c t i o n .  
O n e  o f  t h e  c o m m i s s i o n ’ s  p r i m a r y  j o b s  
is  t o  d e t e r m i n e  w h a t  r a t e  a  u t i l i t y  m a y  
f i x  f o r  i t s  s e r v i c e s ,  t o  t h e  e n d  t h a t  t h e  
r a t e p a y e r s  w i l l  b e  c h a r g e d  o n l y  a  f a i r  
a n d  r e a s o n a b l e  r a t e  f o r  t h e  u t i l i t y ’ s 
p r o d u c t ,  a n d ,  o n  t h e  o t h e r  h a n d ,  t h a t  
t h e  u t i l i t y ’ s  s t o c k h o l d e r s  w i l l  r e c e i v e  a  
f a i r  a n d  r e a s o n a b l e  r e t u r n  o n  t h e i r  
i n v e s t m e n t .  O n e  o f  t h e  m o r e  t r o u b l e ­
s o m e  a r e a s  c o n f r o n t i n g  a  c o m m i s s i o n  
i s  t h e  d e t e r m i n a t i o n  o f  w h i c h  u t i l i t y  
o p e r a t i o n s  r e a l l y  b e n e f i t  t h e  r a t e p a y ­
e r s  a n d  c a n  t h u s  b e  c h a r g e d  a s  l e g i t i ­
m a t e  b u s i n e s s  e x p e n s e s 4 a n d  f i g u r e d  
i n  t h e  r a t e s  t o  b e  c h a r g e d  f o r  t h e  
u t i l i t y ’ s  p r o d u c t  o r  s e r v i c e ,  a n d  w h i c h  
i n s u r e  s o l e l y  o r  i n  m a j o r  p a r t  t o  t h e  
b e n e f i t  o f  t h e  s t o c k h o l d e r s .  I n  t h e  
l a r g e  c a t a l o g  o f  o p e r a t i n g  e x p e n s e s  
w h i c h  a r e  i n c l u d e d  i n  t h e  c o m p u t a ­
t i o n s  f o r  r a t e m a k i n g  p u r p o s e s ,  a d v e r ­
t i s i n g  e x p e n d i t u r e s  o r d i n a r i l y  c o m e  
w i t h i n  t h e  g e n e r a l  r u l e  t h a t  c o r p o r a t e  
m a n a g e m e n t  s h o u l d  b e  p e r m i t t e d  t o  
c o n t r o l  t h e  a m o u n t  a  u t i l i t y  s p e n d s , ®  
p r o v i d e d  a l w a y s ,  o f  c o u r s e ,  t h a t  t h e  
a d v e r t i s i n g  e n g a g e d  i n  i s  o f  b e n e f i t  t o  
t h e  r a t e p a y e r , *  a n d  t h a t  t h e  a m o u n t  
e x p e n d e d  b y  t h e  u t i l i t y  f o r  a d v e r t i s ­
i n g  i s  w i t h i n  r e a s o n . 7

C o u r t s  h a v e  d e a l t  w i t h  a d v e r t i s i n g

T ra d e  C o m m issio n , s e e  the a n n o ta tio n  at 
65  A L R 2d  2 2 5 .

4. F or  a gen era l d iscu ssio n  o f  a public  
utility 's curren t and  op era tin g  ex p en ses , 
se e  6 4  A m  Ju r  2d , P ub lic  U tilities § 173.

5. § 3 , infra.

6. § 4 [a], infra.

7 . § 4 (b ] , infra.
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e x p e n d i t u r e s  n o t  o n l y  a s  a  g e n e r a l  
c a t e g o r y  o f  o p e r a t i n g  e x p e n s e s , *  b u t  
a l s o  i n  t e r m s  o f  t h e  t y p e  o f  a d v e r t i s ­
i n g  i n v o l v e d .  T h u s ,  e x p e n d i t u r e s  f o r  
p u r e l y  i n f o r m a t i o n a l  a d v e r t i s i n g — i n ­
c l u d i n g  m e t h o d s  o f  c o n s e r v a t i o n —  
h a v e  b e e n  h e l d  p r o p e r l y  a l l o w a b l e  a s  
u t i l i t y  o p e r a t i n g  e x p e n s e s , *  a s  h a v e  
i n s t i t u t i o n a l  a d v e r t i s i n g  e x p e n d i ­
t u r e s , 10 b u t  e x p e n s e s  i n c u r r e d  b y  a  
p u b l i c  u t i l i t y  f o r  a d v e r t i s e m e n t s  i n  a  
c a m p a i g n  t o  i n c r e a s e  t h e  r a t e s  t o  b e  
c h a r g e d  b y  t h e  u t i l i t y ,  o r  t o  e x p l a i n  
w h y  t h e  r a t e  i n c r e a s e  is  n e e d e d ,  h a v e  
n o t  b e e n  a l l o w e d  a s  o p e r a t i n g  c o s t s  
f o r  r a t e m a k i n g  p u r p o s e s . 11

E x p e n d i t u r e s  f o r  p r o m o t i o n a l  p u r ­
p o s e s — b o t h  a d v e r t i s i n g  a n d  o t h e r  
f o r m s  o f  p r o m o t i o n — h a v e  p r e s e n t e d  
e n t i r e l y  d i f f e r e n t  q u e s t i o n s ,  d e p e n d ­
i n g  o n  t h e  t y p e  o f  p r o m o t i o n  u n d e r ­
t a k e n  a n d ,  m o r e  r e c e n t l y ,  u p o n  t h e  
n e c e s s i t y  f o r  c o n c e r n  a b o u t  c o n s e r v a ­
t i o n  o f  r e s o u r c e s .  T h u s ,  i n  s o m e  i n ­
s t a n c e s ,  e x p e n d i t u r e s  f o r  p r o m o t i o n a l  
a d v e r t i s e m e n t s  a n d  p r a c t i c e s  h a v e  
b e e n  a l l o w e d  a s  l e g i t i m a t e  o p e r a t i n g  
e x p e n s e s . 11  b u t  i n  o t h e r  c a s e s ,  s u c h  
o u t l a y s  o f  u t i l i t y  m o n e y s  h a v e  b e e n  
d i s a l l o w e d ,  o r  r e d u c e d  i n  a m o u n t ,  a s  
n o t  c o n s t i t u t i n g  t h e  t y p e  o f  e x p e n s e  
f o r  w h i c h  t h e  u t i l i t y ' s  c u s t o m e r s  
s h o u l d  b e  r e q u i r e d  t o  p a y . 10

T h e  t a s k  s e t  b e f o r e  p u b l i c  u t i l i t y  
c o m m i s s i o n s  is  o n e  o f  r e g u l a t i o n ,  a n d  
n o t  o n e  o f  m a n a g e m e n t .  M a n y  o f  t h e  
r e q u e s t s  f o r  j u d i c i a l  r e v i e w  o f  c o m ­
m i s s i o n  d e c i s i o n s  h a v e  b e e n  b a s e d  o n  
c o n t e n t i o n s  t h a t  t h e  c o m m i s s i o n  h a s

8 . § 5 . infra.

9 . § 6 , infra.

10. § 7 . infra.

11. § 8 , infra.

12. § 9 (a ), infra.

13. § 9 (b ), infra.

14. A state sta tu te  p roh ib itin g  such o r ­
d ers. to  the e ffect that n o  sta te  a g en cv .

u s u r p e d  t h e  p r e r o g a t i v e  o f  m a n a g e ­
m e n t  i n  d e c i d i n g  h o w  t h e  u t i l i t y ’ s  
b u s i n e s s  s h o u l d  b e  r u n .  F o r  e x a m p l e .  
S t a t e  v  O k l a h o m a  G a s  Sc E l e c t r i c  C o .  
( 1 9 7 5 ,  O l d a )  5 3 6  P 2 d  8 8 7 ,  § §  7 ,  9 [ a ] ,  
i n f r a ,  w a s  a n  a p p e a l  f r o m  a  c o m m i s ­
s i o n ' s  o r d e r  p r o h i b i t i n g  p r o m o t i o n a l  
a n d  i n s t i t u t i o n a l  a d v e r t i s i n g  b y  u t i l i ­
t i e s , 14 w h e r e i n  t h e  c o u r t  r u l e d  t h a t  
s u c h  a n  a c t u a l  p r o h i b i t i o n  w a s  a n  
i n v a l i d  i n v a s i o n  o f  t h e  d i s c r e t i o n  r e ­
s e r v e d  t o  c o r p o r a t e  m a n a g e m e n t  o f  
t h e  u t i l i t i e s .

I t  w o u l d  s e e m  t h a t  m a n a g e m e n t  is  
o r d i n a r i l y  p e r m i t t e d  t o  d e t e r m i n e  t h e  
a m o u n t s  t o  b e  e x p e n d e d  b y  a  u t i l i t y  
f o r  i n f o r m a t i o n a l  o r  e d u c a t i o n a l  p r o ­
g r a m s  o r  a d v e r t i s i n g  a n d  s u b s e ­
q u e n t l y  i n c l u d e d  a s  o p e r a t i n g  e x ­
p e n s e s  f o r  r a t e m a k i n g  p u r p o s e s .  I n  
R e  I r o q u o i s  G a s  C o r p .  ( 1 9 7 1 ,  N Y )  9 1  
P U R 3 d  5 1 1 ,  t h e  c o m m i s s i o n  e v e n  
s p o k e  o f  i t s  r e q u i r i n g  t h e  g a s  c o m p a ­
n i e s  l o  m a i n t a i n  s u c h  p r o g r a m s .  I n  
w h a t  a p p e a r s  t o  b e  a  s i n g u l a r  a c t i o n ,  
t h e  c o m m i s s i o n  i n  R e  D .  C .  T r a n s i t  
S y s t e m ,  I n c .  ( 1 9 7 0 ,  W a s h )  8 5  P U R 3 d  
1 ,  m a n d a t e d  a n  i n t e n s i f i e d  i n f o r m a ­
t i o n a l  a d v e r t i s i n g  p r o g r a m  t o  m a i n ­
t a i n  a n d  p r o m o t e  t h e  c o m p a n y ' s  r i d -  
e r s h i p ,  a n d  s e t  f o r t h  t h e  p r o c e d u r e s ,  
i n c l u d i n g  t h e  a m o u n t  t o  b e  p u t  i n  
e s c r o w  f o r  s u c h  a  p r o g r a m ,  t o  b e  
f o l l o w e d  b y  t h e  c o m p a n y  i n  i m p l e ­
m e n t i n g  t h e  c o m m i s s i o n ' s  d e c i s i o n .

W i t h i n  t h e  a r e a  o f  i n f o r m a t i o n a l  
a d v e r t i s i n g  is  a  r e l a t i v e l v  n e w  f i e l d  o f  
c o n s e r v a t i o n a l  a d v e r t i s i n g ,  i n  w h i c h  
t h e  e n e r g y  u t i l i t i e s  a r e  b e i n g  e n c o u r -

board, or  co m m iss io n  m ight lim it or  re ­
str ict th e  right o f  any public u tility  to  
e n g a g e  in  or  p ro m o te  area d e v e lo p m e n t  
o r  to advertise , w as up h eld  as c o n st itu ­
tion a l. and  not an tith etica l to  th e  " co m ­
m o n  w elfare clauses"  o f  th e  U n ited  S ta tes  
and  state co n stitu tio n s, in O h io  Public  
In terest A ction  C rou p , Inc. v P u b lic  U tili­
ties C om . (1975) 4 3  O h io  St 2 d  175. 72  
O h io  O p s 2d  98 . 331 N E 2d  730 .

967



§ 2[a] Public Ut il ity  Rates— Advertising Costs 83 ALR3d
03 ALRSd 963

a g e d  l o  p a r t i c i p a t e .  F o r  e x a m p l e ,  i n  
W a s h i n g t o n  U t i l i t i e s  &  T r a n s p .  C o m .  
v  P a c i f i c  P o w e r  &  L i g h t  C o .  ( 1 9 7 4 ,  
W a s h )  7  P U R 4 t h  4 7 0 .  t h e  c o m m i s s i o n  
s t a t e d  t h a t  it  w a s  a p p r o p r i a t e  t o  o r d e r  
t h a t  n o  a l l o w a n c e  w o u l d  a t t a c h  t o  
e x p e n d i t u r e s  d e s i g n e d  t o  e n c o u r a g e  
i n c r e a s e d  u s e  o f  e l e c t r i c i t y  f o r  a n y  
p u r p o s e  a n d  t h a t  a l l o w a n c e  w o u l d  b e  
m a d e  o n l y  f o r  e x p e n d i t u r e s  d i r e c t l y  
r e l a t e d  t o  t h e  c o n s e r v a t i o n  o f  e l e c t r i c  
e n e r g y ,  o r  d i r e c t i n g  u s e  t h e r e o f  t o  
o f f - p e a k  p e r i o d s .  A n d  i n  R e  M i c h i g a n  
C o n s o l i d a t e d  G a s  C o .  ( 1 9 7 3 ,  M i c h )  1 
P U R 4 t h  2 2 9 ,  t h e  c o m m i s s i o n  a p ­
p r o v e d  t h e  i n i t i a t i o n  b y  a  g a s  c o m ­
p a n y  o f  a  ' T o n s e r v a t i o n  p r o g r a m  
a i m e d  at  c o n v i n c i n g  i t s  c u s t o m e r s  t o  
i n s u l a t e  t h e i r  h o m e s ,  a n d  d e t e r m i n e d  
t h a t  i t s  c o s t s ,  i n c l u d i n g  t h o s e  i n c u r r e d  
i n  t h e  e m p l o y m e n t  o f  a d v e r t i s i n g  i n  
t h e  m e d i a ,  d i r e c t  m a i l i n g s  t o  c u s t o m ­
e r s ,  u s e  o f  t h e  c o m p a n y ' s  o u t d o o r  
s i g n s  a n d  m e s s a g e  b o a r d s  c a r r i e d  b y  
i t s  v e h i c l e s ,  a n d  t h e  p r e p a r a t i o n  a n d  
d i s t r i b u t i o n  o f  a n  i n f o r m a d o n a l  b o o k ­
l e t .  c o u l d  b e  r e f l e c t e d  i n  t h e  r a t e s  
p r e s c r i b e d  f o r  t h e  c o m p a n y  i n  f u t u r e  
r a t e  c a s e s .  B u t  i t  i s  t o  b e  n o t e d  t h a t  
e v e n  i n  t h i s  a r e a  o f  a d v e r t i s i n g ,  w h i c h  
i s  s t r e s s e d  a s  b e i n g  o f  g r e a t  i m p o r ­
t a n c e  i n  o u r  p r e s e n t  c i r c u m s t a n c e s ,  a i  
l e a s t  o n e  c o m m i s s i o n  s t i l l  g a v e  " r e a ­
s o n a b l e n e s s ”  p r i o r i t y ,  s t a t i n g ,  i n  R e  
P o r t l a n d  G e n e r a l  E l e c t r i c  C o .  ( 1 9 7 4 ,  
O r )  8  P U R 4 t h  3 9 3 ,  t h a t  a n  i n d i v i d u a l  
u t i l i t y  s h o u l d  s p e n d  a  r e a s o n a b l e  
a m o u n t  f o r  c o n s e r v a t i o n  a d v e r t i s i n g ,  
b u t  t h e  a m o u n t  t h e r e o f  m u s t  b e  c o n ­
s i d e r e d  i n  v i e w  o f  t h e  f a c t  t h a t  m u c h  
c o n s e r v a t i o n  a d v e r t i s i n g  i s  n o w  b e i n g  
d o n e  b y  g o v e r n m e n t a l  a g e n c i e s ,  o n  a  
s t a t e  a n d  f e d e r a l  l e v e l ,  a n d  t h a t  t h e  
n e w s  m e d i a  h a v e  p r o v i d e d  m u c h  i n  
t h e  w a y  o f  c o n s e r v a t i o n  i n f o r m a t i o n  
t o  t h e  g e n e r a l  p u b l i c .

T h e  i s s u e  o f  t h e  a l l o w a n c e ,  f o r  
r a t e m a k i n g  p u r p o s e s ,  o f  i n s t i t u t i o n a l  
a d v e r t i s i n g  e x p e n s e s  a s  o p e r a t i n g  
968

c o s t s ,  w a s  f u l l y  d i s c u s s e d  i n  R e  C o n ­
s o l i d a t e d  E d i s o n  C o .  ( 1 9 6 1 )  4 1
P U R 3 d  3 0 5 ,  w h e r e  t h e  c o m m i s s i o n  
a l l o w e d  i n s t i t u t i o n a l  a d v e r t i s i n g  e x ­
p e n s e s  o v e r  t h e  c o n t e n t i o n  t h a t  s u c h  
a d v e r t i s i n g  w a s  a  p r o c e s s  o f  s e l l i n g  
t h e  o r g a n i z a t i o n  a n d  o w n e r s h i p  o f  t h e  
c o m p a n y  t o  i t s  e n v i r o n m e n t ,  a n d  t h a t  
t h e r e f o r e  t h e  s t o c k h o l d e r s ,  n o t  t h e  
r a t e p a y e r s ,  s h o u l d  b e a r  t h e  b u r d e r .  o f  
t h i s  c o n c e i v a b l y  n e c e s s a r y  a n d  p r o p e r  
e x p e n s e .  T h e  c o m m i s s i o n ,  n o t i n g  t h a t  
w h a t  w a s  o f  c o n c e r n  w e r e  a d v e r t i s e ­
m e n t s  w h i c h  w e r e  o b v i o u s l y  d e s i g n e d  
t o  p r o j e c t  a  f a v o r a b l e  i m a g e  o f  t h e  
c o m p a n y  t o  i t s  c u s t o m e r s ,  i t s  e x i s t i n g  
s t o c k h o l d e r s ,  a n d  p o t e n t i a l  i n v e s t o r s ,  
w e n t  o n  t o  e x p l a i n  t h a t  t o  t h e  e x t e n t  
t h a t  s u c h  a d v e r t i s i n g  f o s t e r e d  s o u n d  
c o n s u m e r  r e l a t i o n s  o r  e n c o u r a g e d  
p e o p l e  t o  i n v e s t  i n  t h e  c o m p a n y ,  it 
s e e m e d  c l e a r  t h a t  t h e  c o n s u m e r s ,  a s  
w e l l  a s  t h e  s t o c k h o l d e r s ,  w e r e  u l t i ­
m a t e l y  b e n e f i t e d  t h r o u g h  t h e  l e s s e n ­
i n g  o f  t h e  e x p e n s e  o f  d o i n g  b u s i n e s s .  
T h e  a r g u m e n t  h a d  b e e n  m a d e  t h a t  
i n s t i t u t i o n a l  a d v e r t i s i n g  h a d  p r e v i ­
o u s l y  b e e n  l a r g e l y  c o n s i d e r e d  a s  a n  
i m p r o p e r  c h a r g e  t o  o p e r a t i n g  e x ­
p e n s e s  f o r  r a t e m a k i n g  p u r p o s e s ,  b u t  
t h e  c o m m i s s i o n  p o i n t e d  o u t  t h a t  t h e  
t r e n d  i n  m o d e m  r e g u l a t o r y  d e c i s i o n s  
w a s  t o  a l l o w  s u c h  c h a r g e s  a s  p r o p e r  
f o r  r a t e m a k i n g  p u r p o s e s .  F o r  e x a m ­
p l e ,  t h e  c o m m i s s i o n  s t a t e d ,  t h e  C o m ­
m i t t e e  o n  A c c o u n t s  a n d  S t a t i s t i c s  o f  
t h e  N a t i o n a l  A s s o c i a t i o n  o f  R a i l r o a d  
a n d  U t i l i t y  C o m m i s s i o n e r s  i s s u e d  i t s  
A c c o u n t i n g  I n t e r p r e t a t i o n  E - 1 1 0 ,  
w h e r e i n  i t  s t a t e d  t h a t  n o n p r o m o t i o n a l  
a d v e r t i s i n g  o f  t h e  k i n d  r e f e r r e d  t o  a s  
i n s t i t u t i o n a l  a d v e r t i s i n g — t h e  p u r p o s e  
o f  w h i c h  i s  t o  f o s t e r  g o o d  w i l l —  
s h o u l d  b e  c h a r g e d  t o  O p e r a t i n g  E x ­
p e n s e  A c c o u n t  7 8 7 . 2 — A d v e r t i s i n g .  I n  
a n o t h e r  i n s t a n c e ,  t h e  c o m m i s s i o n  
c o n t i n u e d ,  t h e  F e d e r a l  P o w e r  C o m ­
m i s s i o n  r e v i s e d  i t s  U n i f o r m  S y s t e m  o f  
A c c o u n t s ,  e f f e c t i v e  J a n u a r y  1 ,  1 9 6 1 ,
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t o  p r o v i d e  t h a t  i n s t i t u t i o n a l  a d v e r t i s ­
i n g  o r  g o o d  w i l l  a d v e r t i s i n g  c h a r g e s  
s h o u l d  b e  i n c l u d e d  i n  M i s c e l l a n e o u s  
G e n e r a l  E x p e n s e s ,  a n d  a b o v e - t h e - l i n e  
a c c o u n t ,  w h e r e i n  t h e r e  i s  r e c o r d e d  
c o s t  o f  l a b o r  a n d  e x p e n s e s  i n c u r r e d  
i n  c o n n e c t i o n  w i t h  t h e  g e n e r a l  m a n ­
a g e m e n t  o f  t h e  u t i l i t y  n o t  p r o v i d e d  
f o r  e l s e w h e r e .  A l t h o u g h  a  w i t n e s s  h a d  
o b s e r v e d  t h a t  t h e  F e d e r a l  P o w e r  
C o m m i s s i o n  h a d  i s s u e d  a c c o u n t i n g  
r e g u l a t i o n s  o n l y  a n d ,  t h e r e f o r e ,  i t  d i d  
n o t  n e c e s s a r i l y  f o l l o w  t h a t  t h e  s a m e  
t r e a t m e n t  w o u l d  b e  a d o p t e d  f o r  r a t e -  
m a k i n g  p u r p o s e s ,  t h e  c o m m i s s i o n  
r e a s o n e d  t h a t  i t  d i d  n o t  s e e m  u n r e a ­
s o n a b l e  t o  c o n c l u d e  t h a t  t h e  c o m m i s ­
s i o n  w o u l d  g o  t o  t h e  t r o u b l e  o f  
a m e n d i n g  i t s  s y s t e m  o f  a c c o u n t s  t o  
e x p r e s s l y  i n c l u d e  i n s t i t u t i o n a l  a d v e r ­
t i s i n g  a s  a n  o p e r a t i n g  e x p e n s e  i f  i t  
h a d  a n y  r e s e r v a t i o n  a b o u t  t h e  p r o ­
p r i e t y  o f  i n c l u d i n g  s u c h  e x p e n s e  f o r  
r a t e m a k i n g  p u r p o s e s ,  s i n c e  i t  w a s  o b ­
v i o u s  t h a t  i f  a n y  d o u b t  e x i s t e d ,  t h e  
c o m m i s s i o n  w o u l d  h a v e  d i r e c t e d  t h a t  
s u c h  e x p e n s e  b e  c h a r g e d  b e l o w  t h e  
l i n e .  T h e  c o m m i s s i o n  d e t e r m i n e d  t h a t  
i n  v i e w  o f  t h e  f a c t  t h a t  m a n a g e m e n t  
s h o u l d  b e  p e r m i t t e d  t o  c o n t r o l  a d v e r ­
t i s i n g  e x p e n d i t u r e s  s o  l o n g  a s  t h e y  
a r e  w i t h i n  t h e  l i m i t s  o f  r e a s o n ,  a n d  s o  
l o n g  a s  t h e s e  e x p e n s e s  d o  n o t  e x c e e d  
w h a t  i s  r e a s o n a b l y  n e c e s s a r y  a n d  
p r o p e r  i n  t h e  p a r t i c u l a r  c a s e — a n d  
t h e r e  h a d  b e e n  n o  c o n t e n t i o n  t h a t  t h e  
e x p e n s e s  h e r e i n  w e r e  u n r e a s o n a b l e  
o r  u n n e c e s s a r y — t h e r e  w a s  n o  g r o u n d  
t o  d i s t i n g u i s h  s u c h  c o s t s  f r o m  o t h e r  
n e c e s s a r y  a n d  p r o p e r  e x p e n s e s .

A n  a l m o s t  u n a n i m o u s  f r o n t  i s  p r e ­
s e n t e d  i n  t h e  d i s a l l o w a n c e  a s  o p e r a t ­
i n g  c o s t s  o f  a d v e r t i s i n g  e x p e n s e s  i n ­
c u r r e d  i n  c o n n e c t i o n  w i t h  a t t e m p t s  t o  
g a i n  s u p p o r t  f o r  r a t e  i n c r e a s e s .  T h e  
s t a t e m e n t  b y  t h e  c o u r t  i n  F t .  S m i t h  v  
S o u t h w e s t e r n  B e l l  T e l .  C o . ,  ( 1 9 5 2 )  
2 2 0  Ark 7 0 ,  2 4 7  S W 2 d  4 7 4 ,  §  9 ( a ) ,  
i n f r a ,  t o  t h e  e f f e c t  t h a t  a  q u a s i - j u d i c i a l

b o a r d  h a d  b e e n  c r e a t e d  b y  t h e  s t a t e  
t o  a c t  f o r  t h e  p u b l i c  a n d  f o r  t h e  
u t i l i t i e s ,  a n d  i t s  d e t e r m i n a t i o n s  w e r e  
n o t  t o  b e  i n f l u e n c e d  b y  a p p e a l s  d i ­
r e c t e d  t o  o t h e r  s o u r c e s ,  a n d  t h a t  t h e  
u t i l i t y  m u s t  u s e  a l l  i t s  r e c e i p t s  a s  
t h o u g h  t h e y  w e r e  a  p u b l i c  t r u s t ,  a n d  
r e c e i p t s  m u s t  n o t  b e  d i s s i p a t e d  i n  a n  
e f f o r t  t o  g e t  f u r t h e r  i n c r e a s e s  f r o m  
t h e  p u b l i c ,  s e e m s  a n  a c c u r a t e  s u m ­
m a r y  o f  j u d i c i a l  a n d  q u a s i - j u d i c i a l  a t ­
t i t u d e s  o n  u t i l i t i e s '  a d v e r t i s i n g  c a m ­
p a i g n s  i n  r e l a t i o n  t o  r a t e m a k i n g  
c a s e s .

C o m m i s s i o n s  h a v e  a l m o s t  u n i ­
f o r m l y  d i s a l l o w e d  p r o m o t i o n a l  e x ­
p e n s e s  a s  o p e r a t i n g  c o s t s  f o r  r a t e -  
m a k i n g  p u r p o s e s  w h e r e  t h e  u t i l i t y  
p r a c t i c i n g  s u c h  p r o m o t i o n a l  m e t h o d s  
h a s  a s  m u c h  d e m a n d  o n  i t s  c a p a c i t y  
f o r  s e r v i c e  a s  i t  c a n  h a n d l e .  S e e ,  f o r  
e x a m p l e ,  P u b l i c  U t i l i t i e s  C o m .  v  N e w  
E n g l a n d  T e l .  Sc T e l .  C o .  ( 1 9 4 9 ,  M e )  
8 0  P U R N S  3 9 7 ,  i n  w h i c h  t h e  c o m m i s ­
s i o n  d i s a l l o w e d  a  p o r t i o n  o f  t h e  
a m o u n t  c l a i m e d  a s  a d v e r t i s i n g  e x ­
p e n s e s  b y  t h e  c o m p a n v ,  r e j e c t i n g  t h e  
n e c e s s i t y  o f  t h e  c o m p a n y ’ s s t i m u l a t ­
i n g ,  b y  a d v e r t i s e m e n t s  p u b l i s h e d  a t  
r a t e p a y e r s '  e x p e n s e ,  a n  a l r e a d y  o v e r ­
t a x i n g  d e m a n d  f o r  t e l e p h o n e  s e r v i c e  
w h i c h  h a d  i n  l a r g e  p a r t  p r o d u c e d  t h e  
f i n a n c i a l  d i f f i c u l t y  o f  w h i c h  t h e  c o m ­
p a n y  w a s  c o m p l a i n i n g .  A n d  s e e  a l s o  
R e  N a r r a g a n s e u  E l e c t r i c  C o .  ( 1 9 7 2 ,  
R p  9 3  P U R S d  4 1 7 ,  i n  w h i c h  t h e  c o m ­
m i s s i o n  d e t e r m i n e d  t h a t  a  p r o m o ­
t i o n a l  p r o g r a m  w a s  e n t i r e l y  u n n e c e s ­
s a r y  i n  v j e w  o f  t h e  f a c t  t h a t  t h e  c o m ­
p a n y  h a d  d i f f i c u l t y  i n  h a n d l i n g  t h e  
p e a k  l o a d  u n d e r  t h e  p r e s e n t  s i t u a t i o n .

T h e  a l l o w a n c e  o f  a d v e r t i s i n g  o r  
p r o m o t i o n a l  e x p e n s e s  o f  p u b l i c  u t i l i ­
t i e s  a s  p a r t  o f  o p e r a t i n g  e x p e n s e s  f o r  
r a t e m a k i n g  p u r p o s e s  is  a  q u e s t i o n  
w h i c h  w i l l  p r o b a b l y  c o n f r o n t  c o m m i s ­
s i o n s ,  a n d  c o u r t s ,  f o r  y e a r s  t o  c o m e  
o n  a  c a s e - b y - c a s e  b a s i s .  A l t h o u g h  it  
w o u l d  b e  p e r h a p s  a  b i t  s i m p l i s t i c  t o
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t e s t  e a c h  s i t u a t i o n  b y  t h e  g u i d e l i n e s  
s e t  f o r t h  i n  R e  U t a h  P o w e r  &  L i g h t  
C o .  ( 1 9 5 2 ,  U t a h )  9 5  P U R N S  3 9 0 ,  
s u c h  g u i d e l i n e s  s e e m  t o  s t a t e  t h e  c a s e  
n i c e l y :  t h e  a d v e r t i s i n g  a n d  p r o m o t i o n  
e x p e n s e s  o f  a  c o m p a n y  a r e  c o m ­
p l e t e l y  w i t h i n  t h e  c o n t r o l  o f  m a n a g e ­
m e n t ;  t h e  a m o u n t  t o  b e  s o  e x p e n d e d  
c a n  b e  l a r g e  o r  s m a l l  d e p e n d i n g  o n  
t h e  j u d g m e n t  a n d  d i s c r e t i o n  o f  m a n ­
a g e m e n t ;  i f  t h e  f u l l  a m o u n t  o f  t h i s  
t y p e  o f  e x p e n d i t u r e  i s  t o  b e  a l l o w e d  
a s  a n  o p e r a t i n g  e x p e n s e  i n  t e s t i n g  t h e  
c o m p a n y ’ s n e e d  f o r  a d d i t i o n a l  n e t  
r e v e n u e ,  i t  i s  m o s t  i n c u m b e n t  u p o n  
t h e  m a n a g e m e n t  t h a t  n o  e x p e n d i t u r e s  
b e  m a d e  i n  t h i s  c a t e g o r y  e x c e p t  t h o s e  
s u c h  a s  a r e  r e a s o n a b l y  n e c e s s a r y  t o  
f u l l y  s e r v e  t h e  c u s t o m e r s  o f  t h e  c o m ­
p a n y  a n d  k e e p  t h e  c o m p a n y  i n  c o n ­
t a c t  w i t h  t h e  c o n s u m i n g  p u b l i c  a s  a n  
a l e r t ,  e n e r g e t i c ,  f o r w a r d - l o o k i n g  b u s i ­
n e s s  e n t e r p r i s e  a n d  p u b l i c  s e r v a n t .

[ b ]  P r a c t i c e  p o i n t e r s
C o u n s e l  p r a c t i c i n g  b e f o r e  a  u t i l i t y  

r e g u l a t i n g  a g e n c y  o n  b e h a l f  o f  a  p u b ­
l i c  u t i l i t y  s e e k i n g  a  r a l e  i n c r e a s e  
n e e d s  t o  b e  a w a r e  t h a t  t h e  b u r d e n  o f  
p r o o f  i s  u p o n  t h e  u t i l i t y  t o  e s t a b l i s h  
t h a t  s u c h  a n  i n c r e a s e  i n  r e v e n u e  is  
e s s e n t i a l . 18 A n d  i t  i s  e q u a l l y  t r u e  t h a t  
t h e  o n e  a s s e r t i n g  t h e  e r r o r  o f  t h e  r a t e  
s e t  b y  t h e  c o m m i s s i o n  h a s  t h e  b u r d e n  
o f  p r o v i n g  t h a t  t h e  o r d e r  i s  i n v a l i d  
b e c a u s e  it  i s  u n j u s t  a n d  u n r e a s o n a b l e

15. A p p lica tion  o f  H aw aiian  E lectric C o. 
(1 9 7 5 ) o6  H a w a ii 2 6 0 , 53 5  P 2d  1 102 , 83  
A LR Sd 951 .

16. Fuels R esearch  C ou n cil, Inc. v F ed­
eral P ow er C o m . (1 9 6 7 , C A 7) 37 4  F2d 
8 4 2 .

17. A bill in  eq u ity  to en jo in  e n fo r c e ­
m en t o f  rates was h e ld  in S ou th ern  Bell 
T e l. & T el. C o . v G eorg ia  P ublic Serv ice  
C om . (1948) 2 0 3  G a 8 3 2 , 4 9  SE 2d 3 8 . to 
b e th e  p rop er rem ed y  for a pub lic  utility  
w h o se  rates se t  by th e  co m m iss io n  w ere  
clearly  confiscatory  and  v io la tive  o f  due  
p rocess . It w as th ere  ex p la in ed  that m an-
970

i n  i t s  c o n s e q u e n c e s . 11  A l t h o u g h  a  
c o m m i s s i o n  m a y  e x a m i n e  a  u t i l i t y ’ s 
e x p e n s e s  o r  c o s t  o f  s e r v i c e  v e r y  c a r e ­
f u l l y ,  a n d  a l t h o u g h  j u s t i f i c a t i o n  f o r  
l a r g e  o u t l a y s  i s  f r e q u e n d y  r e q u i r e d ,  
a n  a t t o r n e y  f o r  a  u t i l i t y  m a y  b e  a b l e  
t o  p r o v e  h i s  c a s e  b y  s h o w i n g  t h a t  t h e  
p r e s e n t  u t i l i t y  r a t e s  s e t  b y  t h e  c o m ­
m i s s i o n  a r e  c o n f i s c a t o r y , 17 t h a t  u t i l i t y  
i n c o m e  i s  i n s u f f i c i e n t  b o t h  t o  m e e t  
o v e r h e a d  a n d  a l s o  t o  g i v e  a  f a i r  a n d  
r e a s o n a b l e  r e t u r n  t o  t h e  u t i l i t y ’ s 
s t o c k h o l d e r s ,  a n d  t h a t  m a n a g e m e n t  
h a s  h a n d l e d  t h e  u t i l i t y ’ s  a f f a i r s  i n  a  
w i s e  a n d  e f f i c i e n t  m a n n e r  a n d  s t i l l  h a s  
f o u n d  i t s e l f  i n  a  f i n a n c i a l  b i n d .

I f  c o u n s e l  c a n  s h o w  t h e  r e a s o n a b l e ­
n e s s  o f  t h e  a d v e r t i s i n g  e x p e n d i t u r e s  
b y  t h e  u t i l i t y — e i t h e r  b y  a  c o m p a r i s o n  
o f  s u c h  e x p e n s e s  t o  t h o s e  o f  a  s u f f i ­
c i e n t  n u m b e r  o f  u t i l i t i e s  w h o s e  o p e r a ­
t i o n s  a r e  s i m i l a r  i n  s i z e  a n d  t y p e ,  o r  
b y  a  s h o w i n g  t h a t  s u c h  e x p e n s e s  h a v e  
r e m a i n e d  a  c o n s t a n t  p e r c e n t a g e  o f  
t h e  t o t a l  o p e r a t i n g - e x p e n s e  b u d g e t  
o v e r  a  s i g n i f i c a n t  p e r i o d  o f  l i m e — a n d  
t h a t  s u c h  a d v e r t i s i n g  e x p e n d i t u r e s  
w i l l  r e s u l t  i n  b e n e f i t s  t o  t h e  r a t e p a y e r  
a s  w e l l  a s  t o  t h e  s t o c k h o l d e r s ,  h i s  
d e f e n s e  o f  s u c h  i t e m s  w o u l d  s e e m  t o  
b e  s u f f i c i e n t .  A s  t h e  c o u r t  p o i n t e d  o u t  
i n  N e w  E n g l a n d  T e l .  &  T e l .  C o .  v  
D e p a r t m e n t  o f  P u b l i c  U t i l i t i e s  ( 1 9 7 1 )  
3 6 0  M a s s  4 4 3 ,  2 7 5  N E 2 d  4 9 3 ,  5 9  
A L R 3 d  8 9 9 , 18 i n  v i e w  o f  t h e  f a c t  t h a t

d am us was 2 n in ad eq u ate  rem ed y , in  that 
it was n o t  availab le  to  req u ire  p u b lic  offi­
cials (co m m issio n ers) to  ch a n g e  th e ir  ac­
tion  taken in th e  ex erc ise  o f  a d iscretion  
v ested  in  th em  by th e  law , and  that it 
co u ld  m ere ly  require that th e se  officials 
act aga in  in th e  ex erc ise  o f  th is d iscretion  
v ested  in  th em  by law , w hich d iscretion  
w as su b ject to  errors in  its co n c lu s io n s .

For furth er  d iscu ssion  o f  th is q u estio n , 
c o u n s e l’s a tten tion  is drawn to  th e  a n n o ­
tation  at 8  A L R 2d 8 3 9 .

18. § 7, in fra .
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m a n a g e m e n t  s h o u l d  b e  p e r m i t t e d  t o  
c o n t r o l  a d v e r t i s i n g  e x p e n d i t u r e s  a s  
l o n g  a s  t h e y  a r e  w i t h i n  t h e  l i m i t s  o f  
r e a s o n ,  a n d  s o  l o n g  a s  t h e s e  e x p e n s e s  
d o  n o t  e x c e e d  w h a t  is  r e a s o n a b l y  
n e c e s s a r y  a n d  p r o p e r  i n  t h e  p a r t i c u l a r  
c a s e ,  t h e r e  i s  n o  g r o u n d  t o  d i s t i n ­
g u i s h  s u c h  c o s t s  f r o m  o t h e r  n e c e s s a r y  
a n d  p r o p e r  e x p e n s e s .  T h e  c o u r t  e x ­
p l a i n e d  t h a t  t o  t h e  e x t e n t  t h a t  a d v e r ­
t i s i n g  f o s t e r s  s o u n d  c o n s u m e r  r e l a ­
t i o n s  o r  e n c o u r a g e s  p e o p l e  t o  i n v e s t  
i n  a  c o m p a n y ,  i t  i s  c l e a r  t h a t  t h e  
c o n s u m e r s ,  a s  w e l l  a s  t h e  s t o c k h o l d ­
e r s ,  a r e  u l t i m a t e l y  b e n e f i t e d  t h r o u g h  
t h e  l e s s e n i n g  o f  t h e  e x p e n s e  o f  d o i n g  
b u s i n e s s .

I f  c o u n s e l  c a n  s h o w  t h e  e x p e n s e s  i n  
q u e s t i o n  t o  h a v e  b e e n  i n c u r r e d  f o r  
a d v e r t i s i n g  o f  a n  i n f o r m a t i o n a l  n a ­
t u r e ,  s u c h  a s  e l e c t r i c  o r  g a s  u t i l i t y  
a d v e r t i s e m e n t s  d i r e c t e d  t o  e n e r g y  
c o n s e r v a t i o n  a n d  t h e  p r o p e r  u s e  o f  
e n e r g y , 1* o r  c o m m u n i c a t i o n s  u t i l i t y  
a d v e r t i s e m e n t s  r e l a t i n g  t o  t h e  p r o p e r  
u s e  o f  p a r t y  t e l e p h o n e  l i n e s ,  a n d  t h e  
i s s u a n c e  a n d  d i s t r i b u t i o n  of t e l e p h o n e  
d i r e c t o r i e s , *  o r  a d v e r t i s e m e n t s  g i v i n g  
i n f o r m a t i o n  r e g a r d i n g  b e n e f i t s  a v a i l a ­
b l e  t o  p r o s p e c t i v e  u t i l i t y  e m p l o y e e s , 11  
t h e  d e f e n s e  o f  s u c h  i t e m s  o f  e x p e n s e  
w o u l d  s e e m  t o  b e  c o m p l e t e ,  i n a s m u c h  
a s  m o s t  i n f o r m a t i o n a l  a d v e r t i s i n g  i s

19 . S e c , for exam p le . R e N o rth  C a ro ­
lin a  N atural G as C orp. (1 9 7 3 , N C )  9 9  
P U R 3d  237; R e M ichigan C o n so lid a ted  
G as C o. (1 9 7 3 , M i c h )  1 P U R 4th  229; R e  
G a s S erv ice  C o. (1 9 7 4 . M o )  6  P U R 4th  99;  
a n d  W ash in gton  U tilities 8c T ran sp . C o m . 
v Pacific P ow er 8c Light C o . (1 9 7 4 , W ash )  
7  P U R 4th  4 7 0 .

2 0 .  S ou th ern  B ell T e l. Sc T e l. C o . v 
G eo rg ia  Public S erv ice  C om . (1 9 4 8 ) 2 0 3  
G a  8 3 2 , 4 9  SE 2d 38 .

2 1 .  Re N ew  York T e l. C o . (1 9 7 0 , N Y )  
8 4  PU R Sd 321; P ennsylvan ia  P ub lic  U tili­
t ie s  C om . v B ell T e l . 'C o . (1 9 7 1 , Pa) 9 3  
P U R Sd 13.

E ven su ch  advertising  resu lts as ob ta in -

c o n s i d e r e d  b e n e f i c i a l  t o  a  u t i l i t y ’ s c u s ­
t o m e r s .

C o u n s e l  s h o u l d  b e  a w a r e  t h a t  p r o ­
m o t i o n a l  e x p e n s e s  a r e  a  m o r e  c o n t r o ­
v e r s i a l  i t e m  t h a n  a r e  e x p e n s e s  i n c u r ­
r e d  i n  a d v e r t i s i n g  o f  a n  i n f o r m a t i o n a l  
n a t u r e .  H o w e v e r ,  e x p e n s e s  i n c u r r e d  
i n  p r o m o t i o n s  w h i c h  c a n  b e  s h o w n  t o  
h a v e  a d d e d  n e w  c u s t o m e r s  a n d / o r  t o  
h a v e  s o l d  a d d i t i o n a l  s e r v i c e s ,  a n d  
w h i c h  a r e  r e a s o n a b l e  i n  a m o u n t ,  d o  
n o t  s e e m  t o  e n c o u n t e r  m u c h  o p p o s i ­
t i o n . *  B u t  s u c h  p r o m o t i o n a l  e x p e n d i ­
t u r e s  h a v e  b e e n  d i s a l l o w e d  b y  u t i l i t v  
c o m m i s s i o n s  i n  r a t e s e t t i n g  c a s e s  
w h e r e  i t  w a s  o b v i o u s  t h a t  t h e r e  w o u l d  
b e  n o  b e n e f i t  t o  t h e  r a t e p a y e r  f r o m  
s u c h  e x p e n d i t u r e s  m a d e  b y  t h e  u t i l ­
i t y , 23 a n d ,  a s  p o i n t e d  o u t  i n  A p p l i c a ­
t i o n  o f  H a w a i i a n  E l e c t r i c  C o .  ( 1 9 7 5 )  
5 6  H a w a i i  2 6 0 ,  5 3 5  P 2 d  1 1 0 2 .  8 3  
A L R 3 d  9 5 1 ,  §  9 [ b ] ,  i n f r a ,  e x p e n s e s  
i n c u r r e d  f o r  p r o m o t i o n a l  p r a c t i c e s  
w h i c h  t e n d  o n l y  t o w a r d  w a s t e f u l n e s s  
o r  a n  a g g r a v a t i o n  o f  t h e  e n e r g y  c r i s i s  
h a v e  a l s o  r e c e n t l y  b e c o m e  h i g h l y  s u s ­
p e c t .

I n  t h e  a r e a  o f  a t t e m p t i n g  t o  j u s t i f y  
e x p e n s e s  i n c u r r e d  i n  a  u t i l i t y ' s  a d v e r ­
t i s i n g  c a m p a i g n  t o  " e x p l a i n "  i t s  n e e d  
f o r  a d d i t i o n a l  r e v e n u e ,  c o u n s e l  w i l l  
f a c e  a  f o r m i d a b l e  a r r a y  o f  j u d i c i a l  a n d  
q u a s i - j u d i c i a l  o p i n i o n s  r u n n i n g  c o n ­

in g  su ffic ien t n u m b ers o f  new  em p lo y ees  
to  avoid  e x p e n s iv e  overtim e pay. and re ­
d u c in g  th e  cost o f  h an d ling  p u b lic  inquir­
ies , w ere h e ld  in R e  Pacific T e l 8c T e l. C o. 
(1 9 5 4 . C a l )  5 P U R Sd 3 9 6 , to  b e  beneficia l 
to  th e  ratepayer an d  thus th e  c o st  o f  such  
ad v ertis in g  was a llow ed  as an  o p era tin g  
cost.

2 2 .  § 9 [a ] , infra.

2 3 .  § 9 [b ] , infra.
S e c . to  sim ilar effect. R e Pacific T el. 8c 

T e i.  C o. (1 9 7 2 . M o )  9 5  P U R 3d  I; R e  
K ansas G as 8c E lectr ic C o . (1 9 7 2 . K a n )  95  
P U R 3d  247; and  Re P o tom ac Electric 
P ow er C o . (1 9 7 5 . M d )  10 P U R 4th  13.
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t r a .  P e r h a p s  w i t h  s o m e  a d d i t i o n s ,  t h e  
p o i n t s  b r o u g h t  o u t  i n  t h e  d i s s e n t i n g  
o p i n i o n  i n  R e  S o u t h w e s t e r n  B e l l  T e l .  
C o .  ( 1 9 4 9 ,  M o )  7 7  P U R  N S  3 3 ,  m i g h t  
b e  p u t  f o r t h .  T h e r e  i t  w a s  s t a t e d ,  i n  
r e s p e c t  t o  t h e  d i s a l l o w a n c e  o f  a d v e r ­
t i s i n g  e x p e n s e s  i n c u r r e d  i n  c o n n e c ­
t i o n  w i t h  t h e  r a t e  c a s e ,  t h a t  t h i s  a d ­
v e r t i s i n g ,  i n  t h e  f o r m  o f  n e w s p a p e r  
a d v e r t i s e m e n t s ,  p a m p h l e t s ,  a n d  b i l l  
i n s e r t s ,  h a d  b e e n  a  p r o p e r  m e a n s  
w h i c h  t h e  c o m p a n y  e m p l o y e d  t o  i n ­
f o r m  i t s  s u b s c r i b e r s  o f  i t s  n e e d  f o r  
a d d i t i o n a l  m o n e y ;  t h a t  t h e  c o m p a n y  
s h o u l d  h a v e  t h e  r i g h t  t o  p r e s e n t  i t s  
p r o b l e m s  t o  t h e  p u b l i c  u s i n g  i t s  s e r ­
v i c e s :  a n d  t h a t  it  w a s  f a i r  t h a t  t h e  
c o m p a n y  s h o u l d  b e  a l l o w e d  a  r e a s o n ­
a b l e  s u m  f o r  t h i s  p u r p o s e  s o  t h a t  i t s  
c u s t o m e r s  w o u l d  n o t  b e  m i s l e d  b y  
i n f o r m a t i o n  f r o m  l e s s  a u t h o r i t a t i v e  
s o u r c e s .  C o u n s e l  m i g h t  a l s o  n o t e  C i n ­
c i n n a t i  G a s  &  E l e c t r i c  C o .  v  C i n c i n ­
n a t i  ( 1 9 4 8 ,  O h i o )  7 5  P U R  N S  9 7 ,  i n  
w h i c h  i t  w a s  h e l d  r h a t  a d v e r t i s i n g  
e x p e n s e s  i n c u r r e d  b y  a  g a s  a n d  e l e c ­
t r i c  u t i l i t y  i n  p r e s e n t i n g  i t s  c a s e  i n  t h e  
n e w s p a p e r s ,  w h i l e  t h e  q u e s t i o n  o f  
r a t e s  w a s  s t i l l  a  m a t t e r  o f  n e g o t i a t i o n  
w i t h  t h e  C o u n c i l  o f  t h e  c i t y ,  w o u l d  b e  
i n c l u d e d  i n  t h e  c o s t s  o f  s e r v i c e .

T h e  q u e s t i o n  o f  t h e  a l l o w a n c e  o f  
a d v e r t i s i n g  e x p e n s e s  i n c u r r e d  i n  c o n ­
n e c t i o n  w i t h  p o l i t i c a l  i s s u e s ,  s u c h  a s  
p r i v a t e  v e r s u s  g o v e r n m e n t  o w n e r s h i p  
a n d  o p e r a t i o n  o f  p u b l i c  u t i l i t i e s ,  h a s  
b e e n  r e s o l v e d  b y  u t i l i t y  c o m m i s s i o n s  
a g a i n s t  t h e  i n c l u s i o n  o f  s u c h  e x p e n s e s  
a s  o p e r a t i n g  c o s t s  f o r  r a t e m a k i n g  p u r ­
p o s e s ,  a n d  c o u n s e l  s h o u l d  b e  a w a r e  
t h a t  t h e s e  d e c i s i o n s  h a v e  b e e n  m a d e  
b o t h  o n  t h e  m e r i t s  a n d  i n  a c c o u n t i n g  
p r o c e d u r e  d e t e r m i n a t i o n s .  D e t e r m i ­
n a t i o n s  o n  t h e  m e r i t s  h a v e ,  f o r  t h e  
m o s t  p a r t ,  b e e n  m a d e  i n  s i t u a t i o n s  
i n v o l v i n g  c o n t r i b u t i o n s  b y  a  l o c a l  u t i l ­

i t y  t o  a  n a t i o n a l  a d v e r t i s i n g  c a m ­
p a i g n . * 4 T h e  F e d e r a l  P o w e r  C o m m i s ­
s i o n ’ s  d e c i s i o n  i n  R e  A l a b a m a  P o w e r  
C o .  ( 1 9 5 9 )  2 2  F P C  7 2 ,  2 9  P U R S d  
2 0 9 ,  s e t  f o r t h  t h e  s i t u a t i o n  w i t h  r e ­
g a r d  t o  s u c h  e x p e n d i t u r e s  i n  t h e  a c ­
c o u n t i n g  c o n t e x t ,  a n d  d i s t i n g u i s h e d  
b e t w e e n  t h o s e  a d v e r t i s i n g  e x p e n s e s  
t o  b e  c h a r g e d  t o  a n  a b o v e - t h e - l i n e  
a d v e r t i s i n g  a c c o u n t  a n d  t h o s e  t o  b e  
c h a r g e d  t o  b e l o w - t h e - l i n e  a c c o u n t s .  
T h e  c o m m i s s i o n  r u l e d  t h a t  n o n p r o -  
m o t i o n a l  a d v e r t i s i n g  o f  t h e  t y p e  
s o m e t i m e s  r e f e r r e d  t o  a s  i n s t i t u i i o n a l  
a d v e r t i s i n g  o r  a s  g o o d  w i l l  a d v e r t i s ­
i n g ,  t h e  p u r p o s e  o f  w h i c h  i s  t o  f o s t e r  
a n d  m a i n t a i n  p u b l i c  g o o d  w i l l  r a t h e r  
t h a n  b e i n g  i n t e n d e d  f o r  a n y  i m m e d i ­
a t e  a n d  d i r e c t  p r o m o t i o n  o f  s a l e s  o f  
e l e c t r i c i t y  o r  a p p l i a n c e s ,  s h o u l d  b e  
c h a r g e d  t o  a c c o u n t  n u m b e r  7 8 7 . 2 ,  
A d v e r t i s i n g ;  h o w e v e r ,  A c c o u n t  5 3 8 ,  
M i s c e l l a n e o u s  I n c o m e  D e d u c t i o n s ,  
s h o u l d  b e  c h a r g e d  w i t h  t h e  c o s t  o f  
a n y  a d v e r t i s i n g  d o n e  f o r  t h e  p u r p o s e  
o f  i n f l u e n c i n g  p u b l i c  o p i n i o n  a s  t o  
t h e  e l e c t i o n  o f  p u b l i c  o f f i c e r s ,  r e f e r ­
e n d a ,  p r o p o s e d  l e g i s l a t i o n ,  p r o p o s e d  
o r d i n a n c e s ,  r e p e a l  o f  e x i s t i n g  l a w s  o r  
o r d i n a n c e s ,  a n d  a p p r o v a l  o r  r e v o c a ­
t i o n  o f  f r a n c h i s e s ,  o r  f o r  t h e  p u r p o s e  
o f  i n f l u e n c i n g  d e c i s i o n s  o f  p u b l i c  o f f i ­
c e r s .  o r  o f  a n y  a d v e r t i s i n g  h a v i n g  a n y  
d i r e c t  o r  i n d i r e c t  r e l a t i o n s h i p  t o  p o l i t ­
i c a l  m a t t e r s .  T h e  c o m m i s s i o n  e x ­
p l a i n e d  t h a t  t h e  7 0 0  a n d  8 0 0  s e r i e s  o f  
a c c o u n t s  i n v o l v e d  o p e r a t i n g  e x p e n s e s  
c h a r g e d  a g a i n s t  e l e c t r i c  r e v e n u e s  n o r ­
m a l l y  c o l l e c t e d  f r o m  t h e  r a t e p a y e r  ( i n  
t h e  l a n g u a g e  o f  a c c o u n t a n c y ,  s u c h  
i t e m s  a r e  c l a s s i f i e d  " a b o v e  t h e  l i n e " ) ,  
w h i l e  a c c o u n t  5 3 8  i n v o l v e d  i n c o m e  
d e d u c t i o n s  w h i c h ,  b e i n g  c h a r g e d  
a g a i n s t  g e n e r a l  c o r p o r a t e  i n c o m e ,  
m o r e  d i r e c t l y  a f f e c t e d  t h e  s h a r e h o l d ­
e r s .  ( S u c h  i t e m s  a r e  r e f e r r e d  t o  a s

2 4 . S e e , for  ex a m p le . R e C o n su m ers and  R e Pacific P ow er & L ight C o . (1 9 6 0 ,  
P ow er C o . (1 9 5 9 . M ich ) 2 9  P U R 3d 133 , O r) 34 P U R 3d  3 6 .
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“ b e l o w  t h e  l i n e . " )  T h e  c o m m i s s i o n  
e m p h a s i z e d ,  h o w e v e r ,  t h a t  t h i s  p r o ­
c e e d i n g  d e a l t  o n l y  w i t h  t h e  c l a s s i f i c a ­
t i o n  o f  c e r t a i n  e x p e n d i t u r e s  f o r  a c ­
c o u n t i n g  p u r p o s e s ,  a n d  t h a t  t h e  d i ­
r e c t i v e  r e q u i r i n g  p o l i t i c a l  a d v e r t i s i n g  
t o  b e  i n  a c c o u n t  n u m b e r  5 3 8  d i d  n o t  
d e c i d e  i t s  f i n a l  d i s p o s i t i o n  f o r  r a t e  
p u r p o s e s .

I I .  G e n e r a l  c o n s i d e r a t i o n s

§  3 .  G e n e r a l  r u l e  t h a t  c o r p o r a t e  
m a n a g e m e n t  s h o u l d  b e  p e r m i t ­
t e d  t o  c o n t r o l  a m o u n t  o f  a d v e r ­
t i s i n g  e x p e n s e s

I n  t h e  f o l l o w i n g  c a s e s  i n v o l v i n g  t h e  
p r o p r i e t y  o f  a l l o w i n g  a d v e r t i s i n g  o r  
p r o m o t i o n a l  e x p e n s e s  i n c u r r e d  b y  a  
p u b l i c  u t i l i t y  t o  b e  i n c l u d e d  i n  o p e r a t ­
i n g  e x p e n s e s  f o r  r a t e m a k i n g  p u r ­
p o s e s ,  t h e  c o u r t s  r e c o g n i z e d  t h e  g e n ­
e r a l  r u l e  t h a t  c o r p o r a t e  m a n a g e m e n t  
s h o u l d  b e  p e r m i t t e d  t o  c o n t r o l  t h e  
a m o u n t  o f  a d v e r t i s i n g  e x p e n s e s  i n c u r ­
r e d  b y  t h e  u t i l i t y .

G o o d  f a i t h  i s  t o  b e  p r e s u m e d  o n  
t h e  p a r t  o f  t h e  m a n a g e r s  o f  a  b u s i ­
n e s s ,  a n d  i n  t h e  a b s e n c e  o f  a  s h o w i n g  
o f  i n e f f i c i e n c y  o r  i m p r o v i d e n c e ,  a  
c o u r t  w i l l  n o t  s u b s t i t u t e  i t s  j u d g m e n t  
f o r  t h e i r s  a s  t o  t h e  m e a s u r e  o f  a  
p r u d e n t  o u t l a y ,  t h e  c o u r t ,  s p e a k i n g  t o  
t h e  i s s u e  o f  t h e  a l l o w a b i l i t y  o f  p r o m o ­
t i o n  e x p e n s e s  f o r  r a t e m a k i n g  p u r ­
p o s e s ,  o b s e r v e d  i n  W e s t  O h i o  G a s  
C o .  v  P u b l i c  U t i l i t i e s  C o m .  ( 1 9 3 5 )  
2 9 4  U S  6 3 ,  7 9  L  E d  7 6 1 ,  5 5  S  C t  
3 1 6 .

S e e  T r a n s  W o r l d  A i r l i n e s ,  I n c .  v  
C i v i l  A e r o n a u t i c s  B o a r d  ( 1 9 6 7 )  1 2 8  
A p p  D C  1 2 6 ,  3 8 5  F 2 d  6 4 8 ,  c e r t  d e n  
3 9 0  U S  9 4 4 ,  1 9  L  E d  2 d  1 1 3 3 ,  8 8  S  
C t  1 0 2 9 ,  a n  a p p e a l  f r o m  a  f i n a l  s u b ­
s i d y  m a i l  r a t e  d e t e r m i n a t i o n ,  i n  w h i c h  
t h e  c o u r t ,  r e f e r r i n g  t o  c e r t a i n  s e l l i n g  
e x p e n s e s ,  n o t e d  t h e  p r i n c i p l e  t h a t  
g o o d  f a i t h  i s  p r e s u m e d  o n  t h e  p a r t  o f  
t h e  m a n a g e r s  o f  a  b u s i n e s s  r e g u l a t e d

b y  t h e  g o v e r n m e n t ,  a n d  t h a t — i n  t h e  
a b s e n c e  o f  a  s h o w i n g  o f  i n e f f i c i e n c y  
o r  i m p r o v i d e n c e — t h e i r  j u d g m e n t  o n  
p r u d e n t  o u t l a y  i s  n o t  t o  b e  s e t  a s i d e  
b y  a  c o m m i s s i o n  r e g u l a t i n g  r a t e s .

P u b l i c  r e g u l a t i o n  m u s t  n o t  s u p p l a n t  
p r i v a t e  m a n a g e m e n t ,  t h e  c o u r t  n o t e d  
i n  S o u t h e r n  B e l l  T e l .  &  T e l .  C o .  v  
G e o r g i a  P u b l i c  S e r v i c e  C o m .  ( 1 9 4 8 )  
2 0 3  G a  8 3 2 ,  4 9  S E 2 d  3 8 .  r e i n s t a t i n g  
t h e  a d v e r t i s i n g  e x p e n s e  i t e m  t h e  c o m ­
m i s s i o n  h a d  d i s a l l o w e d .

T h e  p r o p r i e t y  o f  s p e n d i n g  m o n e y  
f o r  a d v e r t i s i n g  t h e  w a r e s  o f  a  u t i l i t y  i s  
f o r  t h e  o w n e r s  t o  d e t e r m i n e ,  t h e  
c o u r t  p o i n t e d  o u t  i n  W i c h i t a  G a s  C o .  
v  P u b l i c  S e r v i c e  C o m .  ( 1 9 3 0 ,  D C  
K a n )  3  F  S u p p  7 2 2 .

I n  v i e w  of t h e  f a c t  t h a t  t h e  c o m m i s ­
s i o n  w a s  o f  t h e  o p i n i o n  t h a t  m a n a g e ­
m e n t  s h o u l d  b e  p e r m i t t e d  t o  c o n t r o l  
a d v e r t i s i n g  e x p e n s e s  a s  l o n g  a s  t h e y  
a r e  w i t h i n  t h e  l i m i t s  o f  r e a s o n ,  t h e  
e x p e n s e s  i n c u r r e d  t h e r e f o r  w o u l d  b e  
a l l o w e d ,  t h e  c o u r t  e x p l a i n e d  i n  S t a t e  
e x  r e l .  D y e r  v  P u b l i c  S e r v i c e  C o m .  
( 1 9 6 0 ,  M o )  3 4 1  S W 2 d  7 9 5 ,  c e r t  d e n  
3 6 6  U S  9 2 4 ,  6  L  E d  2 d  3 8 4 .  8 1  S  C t  
1 3 5 1 .

T h i s  i s  a  f i e l d  i n  w h i c h  m a n a g e ­
m e n t  m u s t  b e  a l l o w e d  s o m e  d i s c r e ­
t i o n ,  w i t h i n  t h e  b o u n d s  o f  g o o d  f a i t h  
a n d  p r u d e n t  j u d g m e n t ,  t h e  c o u r t  
n o t e d  i n  P u b l i c  S e r v i c e  C o .  v  S t a t e  
( 1 9 5 9 )  1 0 2  N H  1 5 0 ,  1 5 3  A 2 d  8 0 1 ,  i n  
s p e a k i n g  o f  t h e  a m o u n t  c l a i m e d  f o r  
p r o m o t i o n .

S e e  S t a t e  v  O k l a h o m a  G a s  &  E l e c ­
t r i c  C o .  ( 1 9 7 5 ,  O k l a )  5 3 6  P 2 d  8 8 7 ,  a n  
a p p e a l  f r o m  a  c o m m i s s i o n  o r d e r  p r o ­
h i b i t i n g  p u b l i c  u t i l i t i e s  f r o m  m a k i n g  
e x p e n d i t u r e s  f o r  p r o m o t i o n a l  a d v e r ­
t i s e m e n t s ,  i n  w h i c h  t h e  c o u r t  p o i n t e d  
o u t  t h a t  a t t e m p t s  t o  d i s a l l o w  p r o m o ­
t i o n a l  e x p e n d i t u r e s  a s  o p e r a t i n g  e x ­
p e n s e s  f o r  r a t e m a k i n g  p u r p o s e s  h a d  
b e e n  h e l d  t o  c o n s t i t u t e  a n  i n v a s i o n  o f  
t h e  d i s c r e t i o n  r e s e r v e d  t o  c o r p o r a t e  
m a n a g e m e n t  i f  t h e  e x p e n d i t u r e s  w e r e
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d e s i g n e d  t o  p r o d u c e  u l t i m a t e  b e n e f i t s  
t o  e v e r y  c u s t o m e r  a n d  w e r e  n o t  e x ­
c e s s i v e  o r  u n w a r r a n t e d .

T h e  f u n c t i o n  o f  a  p u b l i c  s e r v i c e  
c o m m i s s i o n  is  t h a t  o f  c o n t r o l  a n d  n o t  
o f  m a n a g e m e n t ,  a n d  r e g u l a t i o n
s h o u l d  n o t  o b t r u d e  i t s e l f  i n t o  t h e  
p l a c e  o f  m a n a g e m e n t ,  t h e  c o u r t  
p o i n t e d  o u t  i n  c o n s i d e r i n g  t h e  c o m ­
m i s s i o n ’ s  a c t i o n  i n  r e g a r d  t o  p r o m o ­
t i o n a l  e x p e n s e s  o f  t h e  u t i l i t y  i n  P e ­
t i t i o n  o f  N e w  E n g l a n d  T e l .  8c T e l .  C o .
( 1 9 4 9 )  1 1 5  V t  4 9 4 ,  6 6  A 2 d  1 3 5 .  T h e  
c o u r t  d e c l a r e d  t h a t  t h i s  r u l e  i s  r e c o g ­
n i z e d  i n  a l l  o f  t h e  c a s e s .  T h e  c o u r t  
a l s o  n o t e d  t h a t  t h e  m a t t e r  o f  a d v e r t i s ­
i n g  e x p e n s e s  c a l l e d  f o r  t h e  e x e r c i s e  o f  

j u d g m e n t  o n  t h e  p a r t  o f  t h e  m a n a g e ­
m e n t  o f  t h e  c o m p a n y  a n d  t h a t  g o o d  
f a i t h  o n  i t s  p a r t  w a s  t o  b e  p r e s u m e d .

§  4 .  F a c t o r s  c o n s i d e r e d  b y  c o u r t  i n  
a p p l i c a t i o n  o f  r u l e

[ a ]  I s  a d v e r t i s i n g  b e n e f i c i a l  t o  r a t e ­
p a y e r ?

I n  t h e  f o l l o w i n g  c a s e s  i n v o l v i n g  t h e  
p r o p r i e t y  o f  a l l o w i n g  a d v e r t i s i n g  o r  
p r o m o t i o n a l  e x p e n s e s  i n c u r r e d  b y  a  
p u b l i c  u t i l i t y  t o  b e  i n c l u d e d  i n  o p e r a t ­
i n g  e x p e n s e s  f o r  r a t e m a k i n g  p u r ­
p o s e s .  t h e  c o u r t s  r e c o g n i z e d  t h a t  o n e  
o f  t h e  f a c t o r s  t o  b e  c o n s i d e r e d  i n  
d e t e r m i n i n g  w h e t h e r  t h e  c o m p a n y ’ s  
f i g u r e s  o n  s u c h  e x p e n s e s  s h o u l d  b e  
a l l o w e d ,  r e d u c e d ,  o r  d i s a l l o w e d  a s  
p a r t  o f  t h e  o p e r a t i n g  e x p e n s e s  w a s  
w h e t h e r  o r  n o t  t h e  a d v e r t i s i n g  e n ­
g a g e d  i n  b y  t h e  p u b l i c  u t i l i t y  b e n e ­
f i t e d  t h e  r a t e p a y e r .

I n  E l  D o r a d o  v  A r k a n s a s  P u b l i c  
S e r v i c e  C o m .  ( 1 9 6 2 )  2 3 5  A r k  8 1 2 ,  
3 6 2  S W 2 d  6 8 0 ,  a  m i n i m u m  g a s  s e r ­
v i c e  c h a r g e  c a s e ,  t h e  c o u r t  s t a t e d ,  i n  
e f f e c t ,  t h a t  a d v e r t i s i n g  c o u l d  b e  
c h a r g e d  t o  u t i l i t y  e x p e n s e s  w h e r e  i n ­
c r e a s e s  i n  s a l e s  r e s u l t i n g  t h e r e f r o m  
w o u l d  l e n d  t o  l o w e r  t h e  p r i c e  p a i d  b y  
c o n s u m e r s .

E x p e n d i t u r e s  f o r  a d v e r t i s i n g  w h i c h  
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d i d  n o t  b e n e f i t  t h e  r a t e p a y e r  w e r e  
d i s a l l o w e d  a s  o p e r a t i n g  e x p e n s e s  i n  
A p p l i c a t i o n  o f  H a w a i i a n  E l e c t r i c  C o .  
( 1 9 7 5 )  5 6  H a w a i i  2 6 0 ,  5 3 5  P 2 d  1 1 0 2 ,  
8 3  A L R 3 d  9 5 1 ,  w h e r e  t h e  c o u r t  
n o t e d  t h a t  o n e  o f  t h e  p r i m a r y  f a c t o r s  
w h i c h  t h e  c o m m i s s i o n  m u s t  t a k e  i n t o  
c o n s i d e r a t i o n  w h e n  i t  f i x e s  r a t e s  i s  
f a i r n e s s  t o  t h e  r a t e p a y e r .

A d v e r t i s i n g  e x p e n s e s  i n c u r r e d  b y  
t h e  c o m p a n y  a n d  a l l o w e d  a s  a d m i n i s ­
t r a t i v e  c o s t s  b y  t h e  c o m m i s s i o n  w o u l d  
n o t  b e  d i s a l l o w e d  o n  a p p e a l ,  w h e r e  
t h e  c o m m i s s i o n  h a d  b e e n  u n a b l e  t o  
f i n d  t h a t  s u c h  a d v e r t i s i n g  w o u l d  n o t  
r e s u l t  i n  b e n e f i t  t o  t h e  r a t e p a y e r s ,  t h e  
c o u r t  n o t e d  i n  S t a t e  e x  r e l .  D y e r  v  
P u b l i c  S e r v i c e  C o m .  ( 1 9 6 0 ,  M o )  3 4 1  
S W 2 d  7 9 5 ,  c e r t  d e n  3 6 6  U S  9 2 4 ,  6  L  
E d  2 d  3 8 4 ,  8 1  S  C t  1 3 5 1 .

S e e  S t a t e  v  O k l a h o m a  G a s  &c E l e c ­
t r i c  C o .  ( 1 9 7 5 ,  O k i a )  5 3 6  P 2 d  8 8 7 ,  a n  
a p p e a l  f r o m  a n  o r d e r  o f  t h e  c o r p o r a ­
t i o n  c o m m i s s i o n  p r o h i b i t i n g  p u b l i c  
u t i l i t i e s  f r o m  m a k i n g  e x p e n d i t u r e s  f o r  
i n s t i t u t i o n a l  a d v e r t i s i n g ,  p r o m o t i o n a l  
a d v e r t i s i n g ,  a n d  p r o m o t i o n a l  p r a c ­
t i c e s ,  i n  w h i c h  t h e  c o u r t  d e c l a r e d  t h a t  
t h e  c o m m i s s i o n  m i g h t  d i s a l l o w  a n y  
i n s t i t u t i o n a l  a d v e r t i s i n g  e x p e n d i t u r e s  
f r o m  o p e r a t i n g  e x p e n s e s  f o r  r a t e m a k ­
i n g  p u r p o s e s  u n l e s s  t h e  u t i l i t y  e s t a b ­
l i s h e d  t h a t  s u c h  e x p e n d i t u r e s  b e n e ­
f i t e d  a l l  r a t e p a y e r s .

[ b ]  I s  a d v e r t i s i n g  e x p e n s e  r e a s o n a ­
b l e ?

I n  t h e  f o l l o w i n g  c a s e s  i n v o l v i n g  t h e  
p r o p r i e t y  o f  a l l o w i n g  a d v e r t i s i n g  o r  
p r o m o t i o n a l  e x p e n s e s  i n c u r r e d  b y  a  
p u b l i c  u t i l i t y  t o  b e  i n c l u d e d  i n  o p e r a t ­
i n g  e x p e n s e s  f o r  r a t e m a k i n g  p u r ­
p o s e s .  t h e  c o u r t s  r e c o g n i z e d  t h a t  o n e  
o f  t h e  f a c t o r s  t o  b e  c o n s i d e r e d  i n  
d e t e r m i n i n g  w h e t h e r  t h e  c o m p a n y ’ s 
f i g u r e s  o n  s u c h  e x p e n s e s  s h o u l d  b e  
a l l o w e d ,  r e d u c e d ,  o r  d i s a l l o w e d  a s  
p a r t  o f  t h e  o p e r a t i n g  e x p e n s e s  w a s  
w h e t h e r  t h e  a m o u n t  e x p e n d e d  b y  t h e
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u t i l i t y  f o r  a d v e r t i s i n g  a n d  p r o m o t i o n s  
w a s  r e a s o n a b l e .

T h e  c o u r t  n o t e d  i n  W e s t  O h i o  G a s  
C o .  v  P u b l i c  U t i l i t i e s  C o m .  ( 1 9 3 5 )  
2 9 4  U S  6 3 .  7 9  L  E d  7 6 1 .  5 5  S  C t  
3 1 6 ,  t h a t  w i t h i n  t h e  l i m i t s  o f  r e a s o n ,  
a d v e r t i s i n g  o r  d e v e l o p m e n t  e x p e n s e s  
t o  f o s t e r  n o r m a l  g r o w t h  a r e  l e g i t i ­
m a t e  c h a r g e s  u p o n  i n c o m e  f o r  r a t e  
p u r p o s e s  a s  f o r  o t h e r s .

A d v e r t i s i n g  e x p e n s e s  w e r e  a l l o w e d  
w h e r e  t h e y  h a d  n o t  b e e n  “ e x c e s s i v e  
n o r  d e e m e d  i m p r o p e r , ”  i n  I l l i n o i s  
B e l l  T e l .  C o .  v  I l l i n o i s  C o m m e r c e  
C o m .  ( 1 9 7 3 )  5 5  1 1 1  2 d  4 6 1 ,  3 0 3  N E 2 d  
3 6 4 .

T h e  c o u r t  e x p l a i n e d  i n  P e o p l e s  G a s  
L i g h t  & C o k e  C o .  v  S l a t t e r y  ( 1 9 3 9 )  
3 7 3  111 3 1 ,  2 5  N E 2 d  4 8 2 ,  a p p  d i s m d  
3 0 9  U S  6 3 4 ,  8 4  L  E d  9 9 1 .  6 0  S  C t  
7 2 4 ,  t h a t  o r d i n a r i l y ,  i n  t h e  a b s e n c e  o f  
a  s h o w i n g  o f  i n e f f i c i e n c y  o r  i m p r o v i ­
d e n c e ,  t h e  c o u r t  w i l l  n o t  s u b s t i t u t e  i t s  

j u d g m e n t  f o r  t h e  m a n a g e m e n t ’ s  j u d g ­
m e n t  a s  t o  t h e  a m o u n t  o f  o u t l a y  e x ­
p e n d e d  i n  p r o c u r i n g  n e w  b u s i n e s s  o r  
i n  h o l d i n g  b u s i n e s s  a l r e a d y  o b t a i n e d .

W h e r e  t h e  m e t h o d  u s e d  t o  i n c r e a s e  
b u s i n e s s  i s  a p p r o p r i a t e ,  t h e  a m o u n t  
e x p e n d e d  f o r  t h e  a d v e r t i s i n g  i s  r e a ­
s o n a b l e ,  a n d  t h e  r e s u l t s  j u s t i f y  t h e  
e x p e n d i t u r e ,  s u c h  e x p e n s e s  a r e  n e c e s ­
s a r y  o p e r a t i n g  e x p e n s e s ,  t h e  c o u r t  
e x p l a i n e d  i n  W i c h i t a  G a s  C o .  v  P u b l i c  
S e r v i c e  C o m .  ( 1 9 3 0 ,  D C  K a n )  3  F  
S u p p  7 2 2 .

T h e  q u e s t i o n  is  w h e t h e r  i t  c l e a r l y  
a p p e a r s  t h a t  t h e  a d v e r t i s i n g  e x p e n s e s  
a r e  e x c e s s i v e  o r  u n w a r r a n t e d ,  t h e  
c o u r t  p o i n t e d  o u t  i n  C e n t r a l  M a i n e  
P o w e r  C o .  v  P u b l i c  U t i l i t i e s  C o m .  
( 1 9 5 7 )  1 5 3  Me 2 2 8 ,  1 3 6  A 2 d  7 2 6 .

P r o m o t i o n a l  e x p e n s e s  s h o u l d  h a v e  
b e e n  a l l o w e d  a s  o p e r a t i o n a l  c o s t s ,  t h e  
c o u r t  d e c l a r e d  i n  S t a t e  e x  r e l .  N o r t h  
C a r o l i n a  U t i l i t i e s  C o m .  v  P i e d m o n t  
N a t u r a l  G a s  C o .  ( 1 9 6 1 )  2 5 4  N C  5 3 6 ,
1 1 9  S E 2 d  4 6 9 ,  w h e r e  t h e  c o m m i s s i o n

h a d  u s e d  a n  u n r e a s o n a b l e  s t a n d a r d  o f  
c o m p a r i s o n  i n  d i s a l l o w i n g  t h e  e x ­
p e n d i t u r e s .  a n d  h a d  o t h e r w i s e  f o u n d  
t h e  c o m p a n y ’ s  m a n a g e m e n t  t o  b e  r e a ­
s o n a b l e  a n d  o f  h i g h  q u a l i t y .

I n  C o l u m b u s  v  P u b l i c  U t i l i t i e s  
C o m .  ( 1 9 5 0 )  1 5 4  O h i o  S t  1 0 7 ,  4 2  
O h i o  O p s  1 8 6 .  9 3  N E 2 d  6 9 3  ( o v r l d  
o n  o t h e r  g r o u n d s  C l e v e l a n d  v  P u b l i c  
U t i l i t i e s  C o m . ,  1 6 4  O h i o  S t  4 4 2 ,  5 8  
O h i o  O p s  2 8 9 ,  1 3 2  N E 2 d  2 1 6 ) .  a d ­
v e r t i s i n g  e x p e n s e s  w e r e  a l l o w e d  a s  a n  
o p e r a t i o n a l  e x p e n s e  w h e r e  t h e  c o m ­
p a n y ’ s  m a n a g e m e n t  h a d  n o t  b e e n  u n ­
r e a s o n a b l e  i n  t h i s  r e s p e c t .

S e e  S t a t e  v  O k l a h o m a  G a s  & E l e c ­
t r i c  C o .  ( 1 9 7 5 ,  O k l a )  5 3 6  P 2 d  8 8 7 .  a n  
a p p e a l  f r o m  a n  o r d e r  o f  t h e  c o r p o r a ­
t i o n  c o m m i s s i o n  p r o h i b i t i n g  p u b l i c  
u t i l i t i e s  f r o m  m a k i n g  e x p e n d i t u r e s  f o r  
p r o m o t i o n a l  a d v e r t i s e m e n t s ,  i n  w h i c h  
t h e  c o u r t  e x p l a i n e d  t h a t  p r o m o t i o n a l  
e x p e n d i t u r e s  m a y  b e  e x c l u d e d  f r o m  
o p e r a t i n g  e x p e n s e s  f o r  r a t e m a k i n g  
p u r p o s e s  i f  s u c h  e x p e n d i t u r e s  a r e  e x ­
c e s s i v e .  u n w a r r a n t e d ,  u n r e a s o n a b l e ,  
o r  i n c u r r e d  i n  b a d  f a i t h .

T h e  c o u r t  i n  A m e r i c a n  C a n  C o .  v  
D a v i s  ( 1 9 7 7 )  2 8  O r  A p p  1 0 7 .  5 5 9  P 2 d  
8 9 8 ,  u p h e l d  t h e  a l l o w a n c e  o f  e x ­
p e n s e s  o f  a n  a d v e r t i s i n g  p r o g r a m  d i ­
r e c t e d  a t  e n e r g y  c o n s e r v a t i o n ,  s t a t i n g  
t h a t  t h e r e  w a s  s u b s t a n t i a l  e v i d e n c e  
e n a b l i n g  t h e  c o m m i s s i o n e r  t o  f i n d  
t h a t  t h e  u t i l i t y ' s  e x p e n d i t u r e s  f o r  s u c h  
a d v e r t i s i n g  w e r e  n o t  u n r e a s o n a b l e .

I n  S t a t e  v  L o n e  S t a r  G a s  C o .  ( 1 9 3 5 ,  
T e x  C i v  A p p )  8 6  S W 2 d  4 8 4 .  e r r o r  
r e f ,  r e v d  o n  o t h e r  g r o u n d s  3 0 4  U S  
2 2 4 ,  8 2  L  E d  1 3 4 .  5 8  S  C t  8 8 3 .  r e h  
d e n  3 0 4  U S  5 9 0 ,  8 2  L  E d  1 5 4 9 .  5 8  S  
C l  1 0 5 1 ,  a d v e r t i s i n g  o r  n e w  b u s i n e s s  
e x p e n s e s  w e r e  d i s a p p r o v e d  w h e r e  t h e  
c o m p a n y  w a s  h e l d  n o t  t o  h a v e  s u p ­
p o r t e d  i t s  e x p e n d i t u r e s  b y  t h e  q u a n ­
t u m  a n d  c h a r a c t e r  o f  e v i d e n c e  r e ­
q u i r e d .

S e e  P e t i t i o n  o f  N e w  E n g l a n d  T e l .  &  
T e l .  C o .  ( 1 9 4 9 )  1 1 5  V t  4 9 4 .  6 6  A 2 d
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135, involving, inter alia, the court’s 

response to questions presented by 

the briefs of  both parties, which the 

court felt m i ght arise for determina­

tion in a court-ordered hearing de 

n o v o  before the commission, in which 

the court stated that the advertising 

expenses of the c o m p a n y  should not 

be  disallowed or reduced unless it 

clearly appeared that they w e r e  exces­

sive or unwarranted or incurred in 

b a d  faith.

III. Particular types of  advertising 

or p r o m o t i o n a l  expenditures

§ 5. Advertising, generally

In the following cases involving the 

propriety of allowing advertising ex­

penses incurred by a public utility to 

b e  included in operating expenses for 

rate-making purposes, the courts held 

that advertising expenses in general, 

as stated by the utility a n d  allowed by 

the commission, were allowable.

R e s p o n d i n g  to the plaintiff cities’ 

claim that advertising expenditures 

allowed by the c o m m ission as an o p ­

erating e x p e n s e  for rate-making p u r­

poses h ad b e e n  excessive, the court 

in C o l u m b u s  v Public Utilities C o m .

(1950) 154 O h i o  St 107, 4 2  O h i o  

O p s  186, 93  N E 2 d  6 9 3  (ovrld o n  

other grounds Cleveland v Public Uti­

lities C o m . ,  164 O h i o  St 442, 5 8  

O h i o  O p s  289, 132 N E 2 d  216), u p­

held the allowance, explaining that 

the c o m m i s s i o n  had stated that the 

determination of what a reasonable 

expenditure for this p u r p o s e  should

2 5 . In R e N ew  E ngland T e l. & T e l. C o . 
(1 9 5 0 , Vt) 83  P U R N S 4 1 4 , a h earin g  d e  
n o v o  ord ered  bv th e  cou rt, th e  co m m is­
s io n  stated  that it was prop er to  a llow  as a 
leg itim a te  o p era tin g  e x p e n se  th e  cost o f  
ad vertisin g  d es ig n ed  to  in form  su b scr ib ­
ers as to  ch a n g es in serv ice , its u se . c lo s ­
in g  o f  d irector ies , and party lin e  re la tio n ­
sh ip s . since such  ad vertisin g  g en era lly  a c ­
cru ed  to  th e  benefit o f  th e  ind ividual

b e  w a s  not subject to exact determi­

nation, a n d  that the c o m m i s s i o n  had 

b e e n  unable to say that the c o m p a ­

n y’s m a n a g e m e n t  h a d  b e e n  u n r e a s o n­

able in this respect.

S ee Petition of  N e w  E n g l a n d  Tel. &  

Tel. Co .  (1949) 115 V t  494, 6 6  A 2 d  

135, a case in w h ich the court re­

s p o n d e d  to questions, presented by 

the briefs of both parties, w h i c h  the 

court felt might arise for determina­

tion in a court-ordered hearing de  

n o v o  before the commission, a n d  in 

which the court considered the c o m ­

plaint o f  extravagant expenditures for 

advertising by  the telephone c o m ­

pany. Noting that the matter o f  adver­

tising e x p e n s e  called for the exercise 

of  j u d g m e n t  o n  the part of  the m a n ­

a g e m e n t  of  the c o m p a n y  a n d  that 

g o o d  faith o n  its part w as to b e  pre­

su m e d ,  the court explained that al­

tho u g h  these expenses should be 

scrutinized with care by the c o m m i s­

sion, they should not be  disallowed 

or reduced unless it clearly appeared 

that they w e r e  excessive or u n w a r­

ranted or incurred in b a d  faith.*

§  6 .  I n f o r m a t i o n a l  a d v e r t i s i n g
In the following cases involving the 

propriety of allowing advertising ex­

penses incurred by a public utility to 

b e  included in operating expenses for 

ratemaking purposes, the courts held 

that the utility’s informational adver­

tising expenditures, including those 

directed at energy conservation, w ere 

allowable.

In L o s  Angeles v Public Utilities

c u sto m er  served  by th e  com p an y . T h e  
co m m iss io n  q u est io n ed  th e  p ropriety , 
h o w ev er , o f  a d vertis in g  e x p e n se  d es ig n ed  
to  p ro m o te  the g o o d  w ill o f  th e  com p an y  
and  o f  th e  B ell S y stem  in g en era l, as w ell 
as th e  p ro p rie ty  o f  ad vertis in g  e x p e n se  
incurred  by th e  co m p a n y  in exp lan a tion  
and  ju stif ica tio n  o f  p ro p o sed  rate in ­
crea ses  p e n d in g  b e fo r e  regu la tory  b od ies .

9 7 6



C o m .  (1972) 7 C al 3 d  331, 102 Cal est— the court concluded that the ad- 

R ptr 313, 4 9 7  P 2 d  785, a review of vertising expenditures w e r e  proper 

the commission's approval of tele- expenses a n d  should have b e e n  con- 

p h o n e  rate increases, the court up- sidered in c o m p u t i n g  rates, 

held the commission's inclusion of A  rate set by  the c o m m i s s i o n  was

the m a j o r  portion o f  advertising ex- affirmed in A m e r i c a n  C a n  Co. v Davis 

penditures in operating expenses. (1977) 28  O r  A p p  107, 5 5 9  P 2 d  898, 

T h e  court, pointing out that advertis- notwithstanding the contention that 

ing w h ich is properly classified as the cost of the utility's advertising 

informative, results in m o r e  than a p r o g r a m  directed at energy conserva- 

m e r e  fostering o f  g o o d  will, a n d  tion should not have b e e n  allowed as 

should result in reductions in operat- a ratepayer e x p e n s e  because it was 

ing costs a n d  m o r e  efficient service to not in the best interests of residential 

the ratepayer, d e t e r m i n e d  that the customers. T h e  court stated that

c o m m i s s i o n  could properly conclude there was substantial evidence ena-

that expenditures for such purposes bling the com m i s s i o n e r  to find that

w e r e  reasonable operating expenses, energy conservation is in the public 

a n d  that in the a b sence of a s h o w i n g  interest, a n d  that the utility’s expendi- 

that the a m o u n t  allowed for informa- tures for such advertising wer e  not 

tive advertising w a s  primarily directed unreasonable. T h e  court noted that

for other purposes, the allowance of other regulatory bodies which h ad

the c o m m i s s i o n  should be  upheld. considered this issue h a d  allowed 

A  disallowance of  the telephone conservation advertising expenses,

c o m p a n y ’s advertising expenses, o n  . .
the g r o o n d  that the c o m p a n y  already § I n s t i t u t i o n a l  a d v e r t i s i n g  
h a d  m o r e  applications for telephones In the following cases involving the

than it could fill a n d  therefore should propriety of allowing advertising ex- 

not advertise for m o r e ,  w as f o u n d  to penditures incurred by  a public utility 

b e  in etrcr in S o u t h e r n  Bell Tel. &  to b e  included in operating expenses 

Tel. C o .  v G e o r g i a  Public Service for rate-making purposes, the courts 

C o m .  (1948) 2 0 3  G a  832, 4 9  S E 2 d  held that institutional advertising ex-

38, a strit for a n  injunction against penditures m a d e  by the utility were

obstruction of the telephone c o m p a n y  allowable.

f r o m  placing in effect e m e r g e n c y  H o l d i n g  to b e  error the action of

rates exceeding those fixed by  the the d e p a r t m e n t  of public utilities in 

c o m m i s s i o n’s order. Explaining that disallowing, as a proper cost of ser- 

thc testimony of the c o m p a n y ’s wit- vice, nearly half of the claimed adver- 

nesses w a s  that the advertising con- tising e x pense of  the utility, the court 

sisted in part of notices in the papers in N e w  E n g l a n d  Tel. 8c Tel. Co. v 

to acquaint the public with the proper D e p a r t m e n t  of Public Utilities (1971) 

use of  party lines, others relating to 3 6 0  M a s s  443, 2 7 5  N E 2 d  493, 59 

the issuance a n d  distribution of  n e w  A L R 3 d  899, rejected the depart- 

telephone directories, s o m e  to the ment's determination that the instiiu- 

conversion of services f r o m  the m a n -  tional advertising relating to attempts 

ual to t h e  dial telephone— all testi- to i m p r o v e  the climate of public opin- 

m o n y  of  the c o m p a n y  s h o w i n g  that ion toward the c o m p a n y  or to explain 

the m o n e y  w a s  actually spent for ad- w h y  service was not as g o o d  as it h ad 

vertising p u r p o s e s  considered by the b e e n  should be  b o m e  by the stock- 

m a n a g e a a e n t  to b e  in the public inter- holders of the c o m p a n y .  Citing with

83 ALR3d Public Ut il ity  Rates— Advertising Costs § 7
83 ALR3d 963
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approval a N e w  Y o r k  Public Service 

C o m m i s s i o n  decision* in which the 

c o m m i s s i o n  h a d  held that e x p e n d i­

tures for institutional advertising w e r e  

a proper e x p e n s e  for ratemaking p u r­

poses, the court noted that the deci­

sion stated that what w as of concern 

there w e r e  advertisements which w e r e  

obviously designed to project a favor­

able i m a g e  of the c o m p a n y  to its 

customers, its existing stockholders, 

a n d  potential investors; that to the 

extent that such advertising fostered 

s o u n d  c o n s u m e r  relations or e n c o u r­

ag e d  people to invest in the c o m p a n y ,  

it w a s  clear that the consumers, as 

well as the stockholders, w e r e  ulti­

mately benefited through the lessen­

ing of the e x p e n s e  of d o ing business; 

that the trend in m o d e m  regulatory 

decisions was to allow such charges as 

p rop e r  for rate-making purposes. T h e  

c o m m i s s i o n  h a d  concluded that in 

view of the fact that m a n a g e m e n t  

should b e  permitted to control adver­

tising expenditures as long as they 

are within the limits of reason, a n d  so 

long as these expenses d o  not exceed 

what is reasonably necessary a n d  

proper in the particular case, there 

w a s  n o  g r o u n d  to distinguish the a d­

vertising costs in question f r o m  other 

necessary a n d  proper expenses. T h e  

court determined that the depart­

m e n t ’s disallowance of s o m e  of the 

expenditures for advertising o n  the 

g r o u n d s  stated by it w a s  an u n w a r­

ranted interference with the function 

a n d  prerogative of the c o m p a n y ’s 

business m a n a g e r s  a n d  that it w a s  

therefore b e y o n d  the p o w e r  a n d  a u­

thority of the department. O n  r e m a n d  

the test year computations w ere to b e  

m a d e  without deduction of such a d­

vertising costs, the court directed.

2 6 . R e C o n so lid a ted  E d ison  C o . (1 9 6 1 ,  
N Y ) 41 P U R 3d  3 0 5 .

2 7 . In stitu tion a l ad vertis in g  was d efin ed  
978

T h e  court in State ex rel. D ver v 

Public Service C o m .  (1960, M o )  341 

S W 2 d  795, cert d e n  3 6 6  U S  924, 6 L  

E d  2 d  384, 81 S  Ct 1351, declined to 

overturn a decision of the c o m m i s­

sion to allow, as an administrative 

expense, a contribution by  a n  electric 

utility to a private utility p o w e r  g r oup 

for several advertisements. In this a p­

peal f r o m  a j u d g m e n t  affirming or­

ders of the public service co m m i s s i o n  

m a d e  in a utility rate proceeding, the 

court explained (1) that the c o m m i s­

sion h a d  f o und that it w a s  a recog­

nized fact that the principal purpose 

of advertising is to create g o o d  public 

relations a n d  stimulate a d e m a n d  for 

the service or product being adver­

tised, a n d  (2) that the c o m m i s s i o n  

wa s  unable to find f r o m  the evidence 

offered that this particular f o r m  of 

advertising w o u l d  d o  neither. T h e  

court w e n t  o n  lo point out that the 

c o m m i s s i o n  h ad further stated that in 

view of the fact that it w as of the 

opinion that m a n a g e m e n t  should be 

permitted to control such advertising 

expenditures as long as they are 

within the limits of reason, a n d  in 

view of the fact that the c o m m i s s i o n  

w a s  unable to find that such advertis­

ing w o u l d  not result in benefit to the 

rate payers, the expenses incurred 

therefor w o u l d  be  allowed.

S e e  State v O k l a h o m a  G a s  &  Elec­

tric Co. (1975, Okla) 5 3 6  P 2 d  887, an 

appeal f r o m  a n  order of the corpora­

tion c o m m i s s i o n  prohibiting public 

utilities f r o m  m a k i n g  expenditures for 

institutional advertising,17 in which 

the court declared that the prohibi­

tion o n  expenditures for institutional 

advertising was an unreasonable 

m e a n s  of protecting rate payers from 

these expenditures. Noti n g  that this

as ad v er tis in g  d esig n ed  to  p ro m o te  the  
corp o ra te  im a g e  o f  th e  utility  and  to  p res­
en t it in  a favorab le  light to  th e  public  
and  to  p o ten tia l in vestors.
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did not m e a n  that the c o m m i s s i o n  

m u s t  allow all institutional advertising 

expenses as operating expenses for 

rate-making purposes, the court c o n­

cluded that the c o m m i s s i o n  might 

disallow any institutional advertising 

expenditures f r o m  operating e x­

penses for rate-making purposes u n ­

less the utility established that such 

expenditures benefited all rate payers.

Refusing to disturb the c o m m i s ­

sion’s allowance of the p o w e r  c o m p a ­

ny's expenses incurred for trade ally 

advertising, the court in C o m m o n ­

wealth v Virginia Electric 8c P o w e r  

Co. (1971) 211 V a  758. 180 S E 2 d  

675, a n  appeal f r o m  the corporation 

c o m m i s s i o n’s authorization of electric 

rate increases, pointed out that al­

tho u g h  the c o m m i s s i o n  h a d  recently 

disapproved further use of  such a d­

vertising in the f orm e n g a g e d  in by 

the c o m p a n y ,  the c o m m i s s i o n  h a d  

refused to eliminate those expenses, 

finding it reasonable to a s s u m e  that 

the c o m p a n y  w o u l d  substitute s o m e  

other f o r m  of promotional activity at 

a n  equal or greater cost.

§  8 .  A d v e r t i s i n g  s u p p o r t i n g  r a t e  i n ­
c r e a s e

In the following cases involving the 

propriety of allowing advertising e x­

penses incurred by a public utility to 

b e  included in operating expenses for 

rate-making purposes, the courts held 

that advertising expenses incurred in 

support of attempts to obtain rate 

increases should be  disallowed.

In Ft. Smith v Southwestern Bell 

Tel. C o. (1952) 2 2 0  A r k  70, 2 4 7

S W 2 d  474, wherein the Arkansas 

Public Service C ommission's c o n d e m ­

nation of the company's practice of 

using the ratepayers’ m o n e y  to c o n­

duct an  advertising c a m p a i g n  to in­

crease the rates p r o posed to be 

charged the ratepayers by the c o m ­

pany  was approved,” the court e x­

plained that the commission's lan­

guag e  indicated that in hearings for 

rate increases by any utility, the c o m ­

mission w o u l d  carefully e x a m i n e  to 

see h o w  m u c h  was being paid for 

overhead a n d  staff w o r k  directed, in 

w h o l e  or in part, at trying to get rate 

increases fro m  the public. M a k i n g  n o  

specific reduction in the a m o u n t  of 

advertising expenditures claimed by 

the c o m p a n y  as operating expenses, 

the court did declare that the utility 

m u s t  use all its receipts as though 

they w ere a public trust, a nd that 

receipts m u s t  not be dissipated in an 

effort to get further increases f r o m  

the public.

Affirming the c o m m i s s i o n’s disallo­

w a n c e  of expenditures during the test 

year for advertising purposes, includ­

ing costs of advertising by m e a n s  of 

newspaper, radio, a n d  television, os­

tensibly as a m e a n s  of informing the 

public as to the c o m p a n y ’s situation 

in connection with the instant applica­

tion for a rate increase, the court in 

S outhern Bell Tel. 8c Tel. Co. v L oui­
siana Public Service C o m .  (1960) 2 3 9  

L a  175, 118 S o  2d 372. noted that 

proper allowance should be m a d e  for 

ordinary advertising expenses. T h e  

court, referring to the c o m m i s s i o n’s 

statement, explained that after re-

2 8 . T h e  co m m iss io n , in R e S o u th w est­
ern  B ell T e l. C o . (1 9 5 1 , A rk) 8 7  PUR N S  
9 7 , from  w hich th e  a b o v e  ap p eal was 
taken, had n o ted  that d u rin g  th e  co u rse  o f  
th e  hearin g , th e  p rop riety  o f  th is practice  
was q u est io n ed  a n d  that th e  com p an y  had  
d isco n tin u ed  th e  practice a fter  th e  is su e  
had b e e n  raised in  th e h ea r in g . T h e  c o m ­

m ission  v o iced  th e  h op e  and  assu m p tion  
that th e  com p an y  w ould not en g a g e  in  
such practice in the future, but apparently  
lo o k  n o  further action  o n  th e  n u tter , 
sta tin g  in its ord er  that th e  operatin g  
reven u es and ex p en ses , as d iscussed  in 
this o p in io n , w ere  thereby approved .
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viewing the rulings of the courts of 

other states which c o n d e m n  the prac­

tice of utilities in using the rate p ay­

er's m o n e y  to c o n duct an advertising 

c a m p a i g n  to increase the rates p r o­

p o s e d  to b e  charged to the rate 

payer, the c o m m i s s i o n  disallowed this 

item, not o n  the g r o u n d s  of i m p r o­

priety. but because the record clearly 

s h o w e d  that these expenditures w e r e  

a b n o r m a l  a n d  nonrecurring in charac­

ter a n d  that their inclusion in the 

operating e x p e n s e  accounts w o u l d  

distort the test year earnings.

§  9 .  P r o m o t i o n

[ a ]  E x p e n s e s  a l l o w e d  o r  a l l o w a b l e
U n d e r  the circumstances of the fol­

lowing cases involving the propriety 

o f  allowing promotional expenses in­

curred by a public utility lo be in­

cluded in operating expenses for rate- 

m a k i n g  purposes, the courts held that 

promotional expenditures m a d e  by 

the utility w e r e  allowable.

Within the limits of  reason, adver­

tising or d e v e l o p m e n t  expenses to 

foster n o r m a l  g r o w t h  arc legitimate 

charges u p o n  i n c o m e  for rate p u r­

poses. the c o u n  declared in W e s t  

O h i o  G a s  Co. v Public Utilities C o m .  

(1935) 2 94 U S  63, 79  L  E d  761. 5 5  S 

C t  316. reversing o n  appeal the d e­

cree of a stale S u p r e m e  Court affirm­

ing a rate order of  the state public 

utilities commission. T h e  c o m m i s s i o n  

h a d  m o r e  than halved the expenses 

claimed by  the gas c o m p a n y  for p r o­

curing n e w  business or endeavoring 

to procure it, o n  the g r o u n d  that 

anything m o r e  than what w a s  allowed 

b y  the c o m m i s s i o n  w as unnecessary 

a n d  wasteful. T h e  court r e s p o n d e d  

that the criticism h a d  n o  basis in 

evidence, either direct or circumstan­

tial. Noti n g  that g o o d  faith w as to be 

p r e s u m e d  o n  the part of the m a n a g ­

ers of a business,-the court stated that 

in the absence o f  a s h o w i n g  of ineffi- 
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ciencv or improvidence, a court 

w o u l d  not substitute its j u d g m e n t  for 

theirs as to the m e a s u r e  of a prudent 

outlay.

In El D o r a d o  v Arkansas Public 

Service C o m .  (1962) 2 3 5  A r k  812, 

3 6 2  S W 2 d  680, a m i n i m u m  gas ser­

vice charge case, the court, r e s p o n d­

ing to the contention that expenses 

incidental to merchandising, such as 

advertising, should not be allowed as 

a utility expense, declared that the 

c o m m i s s i o n  h a d  correctly allowed the 

e x p e n s e  of c o m p a n y  advertising to be 

charged to utilities expense. T h e  

court pointed out that the record 

reflected that the c o m p a n y  e n g a g e d  

in merchandising only such items as 

w e r e  related to its utility business a n d  

w o u l d  tend to increase the sale of 

gas. T h e  court held, therefore, that 

the c o m m i s s i o n  h a d  authority to per­

mit the c o m p a n y  lo charge to utilities 

e x p e n s e  items of merchandise adver­

tising, a n d  that it did not act arbitrar­

ily in doing so o n  the reasonable 

theory that increased gas sales w o u l d  

tend to lower the price paid by c o n­

sumers.

O n  appeal fro m  a rate base deter­

mination by the public utility c o m m i s ­

sion, the court in R e  H o n o l u l u  G a s  

Co. (1935) 33  H a w a i i  487, deter­

m i n e d  that the commission's division 

of the gas c o m p a n y ' s  expenses, incur­

red in carrying o n  a merchandise 

business devoted to the sale locally of 

gas stoves, gas heaters, gas refrigera­

tors, a n d  other gas appliances, b e­

twee n  utility a n d  nonutility activities, 

w as unwarranted, a n d  that such ex­

penses, including advertising, should 

have b e e n  considered a n d  included in 

the rate base. T h e  court, pointing out 

that if the c o m m i s s i o n  was correct in 

its conclusions that the merchandise 

activities of  the c o m p a n y  w e r e  n o n u -  

lility, it followed that the s a m e  h a d  n o  

p r o p e r  place in the rate base, a n d  the
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division of expenses o n  the a b o v e  

basis was justified, explained that the 

uncontroverted evidence s h o w e d  that 

the merchandise business of the c o m ­

pa n y  constituted but a small percent­

age of the c o m p a n y’s total operations, 

a n d  that it returned slight, if any, 

profit to the c o m p a n y  a n d  was carried 

o n  solely for the purpose of p r o m o t­

ing or increasing the d e m a n d  for 

manufactured gas throughout the ter­

ritory in which the c o m p a n y  w as s u p­

plying that product. Noting that there 

w as a m p l e  authority to sustain the 

principle that a c o m p a n y  will not be 

permitted to charge as an operating 

expense of its public utility activities 

separate merchandising or other n o ­

nutility enterprises, the c o u n  stated 

that it w a s  well settled that w h e r e  a 

gas manufacturing c o m p a n y  engages 

in the sale of  gas appliances not as an  

independent or profit-making voca­

tion but to encourage a n d  stimulate 

the sale of  gas, the merchandising 

thus carried o n  is a business activity 

beneficial lo the c o n s u m i n g  public 

because the increased use of gas n ec­

essarily tends to lower the rate to the 

consumers, a n d  the assets a n d  capital 

thus devoted should be included 

within the property to be  appraised in 

determining the rate base. R e c o g n i z­

ing that here, as in other cases, it was 

the practice of the gas c o m p a n y  to 

conduct such business partly to aid 

c o n s u m e r s  in securing gas appliances 

m anufactured u n d e r  standard specifi­

cations that w o u l d  thus render m o s t  

efficient service to the consumers, a n d  

pardy, by thus p r o m o t i n g  the sale of 

appliances to be used for additional 

purposes, to increase the sale o f  gas, 

the court concluded that the reasona­

ble expenses incurred in p r o m o t i n g  

n e w  business or in the e n d e a v o r  to 

procure it should be incorporated 

into the rate base.

Notwithstanding the contention

that the c o m m ission h a d  erred in 

allowing excessive a m o u n t s  e x p e n d e d  

for advertising by the telephone c o m ­

pa n y  to be treated as operating e x­

penses for rate-making purposes, the 

court in Illinois Bell Tel. Co. v Illi­

nois C o m m e r c e  C o m .  (1973) 55  III 
2 d  461, 3 0 3  N E 2 d  364, affirmed the 

c o m m i s s i o n’s finding that the e x p e n d­

itures h a d  not been excessive or i m­

proper. Noting that there was n o  

quarrel with the c o m p a n y’s expendi­

tures for “informative” as distin­

guished f r o m  ’‘promotional" advertis­

ing, the court stated that the tele­

p h o n e  c o m p any's position was that a 

reduction in advertising w o u l d  injure 

service a n d  reduce its net eamings. 

T h e  court referred to the c o m m i s­

sion's statement relative to the c o m ­

p a n y’s advertising a n d  public rela­

tions programs, in which the c o m m i s­

sion h a d  declared that the c o m p a n y ’s 

e x p e n s e  in relation thereto h ad not 

b e e n  excessive nor should it b e  

d e e m e d  improper. T h e  c o m m i s s i o n  

h a d  g o n e  o n  to ad d  that in an e c o­

n o m i c  climate involving inflationary 

spiraling of  costs which the utilities 

cannot avoid a n d  still provide a d e­

quate service to the public, it b e­

c o m e s  apparent to the regulatory 

agencies that a c o m p any's operating 

expenses should be closelv scruti­

nized a n d  that those w h i c h  d o  not 

specifically relate to business o p era­

tions should b e  excluded for ratemak­

ing purposes in the determination of 

the c o m p a n y’s operating income. T h e  

c o m m i s s i o n  h a d  pointed out that this 

observation h a d  also b e e n  m a d e  in a 

recent expression of policy o n  adver­

tising by the N e w  Yor k  Public Service 

C o m m i s s i o n  wherein it w as stated 

that since m a n a g e m e n t  could control 

its advertising expenditures, it w a s  

not in the interest of a n y o n e  to have 

unnecessary institutional advertising
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exacerbate customer resentments at a 

time w h e n  large rate increases w e r e  

m a d e  necessary by increases in the 

various classes of costs b e y o n d  the 

control of utility m a n a g e m e n t .  T h e  

c o m m i s s i o n  h a d  c o n c l u d e d  that 

s o u n d  business j u d g m e n t  indicated 

that the belt tightening process 

should begin in those areas not di­

rectly a n d  totally related to the p r o­

viding of the utility service to the 

public. T h e  court explained that after 

the admonition that such e x p endi­

tures w o u l d  b e  carefully scrutinized in 

the future, the c o m m i s s i o n  h ad then 

f ound that the telephone c o m p any's 

expenditures h ad not b e e n  excessive 

or improper, a n d  the court stated that 

f r o m  its review of the record, it could 

not sav that the c o m m i s s i o n’s findings 

w ere without sufficient support in the 

evidence.

D e n ying the exceptions by the c o m ­

mission as to the gas c o m p a n y ’s a d­

vertising expenses to b e  included in 

operation costs for ratemaking p u r­

poses. the court in Wichita G a s  C o .  v 

Public Service C o m ,  (1930. D C  Kan) 

3 F  S u p p  722. pointed out that the 

propriety of spending m o n e y  for a d­

vertising the wares of a utility w as for 

the owners lo determine, a n d  c o n­

cluded that the m e t h o d  used by the 

gas c o m p a n v  to increase its business 

w as appropriate, the a m o u n t  e x­

p e n d e d  was reasonable, a n d  the re­

sults justified the expenditure.

T h e  court in Central M a i n e  P o w e r  

C o. v Public Utilities C o m .  (1957) 

153 M e  228. 136 A 2 d  726. sustained 

the c o m p a n y’s exception to the c o m ­

mission's exclusion, as operating e x­

penses. of a large portion of the ex­

penditures m a d e  by the c o m p a n v  for 

sales promotions, with the court 

pointing out that the g o o d  faith of 

the m a n a g e m e n t  of the c o m p a n y  was 

not challenged in the slightest degree 

a n d  that the question resolved itself 
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into whether it clearly appeared that 

the expenses wer e  excessive or u n ­

warranted, or, stated differently, 

w h e ther expenses in excess of the 

allowance by the c o m m i s s i o n  wer e  

within the limits of reason. T h e  court, 

criticizing the c o m m i s s i o n  for u n rea­

sonably substituting its j u d g m e n t  for 

that of the c o m p a n y’s m a n a g e m e n t ,  

explained that the items h a d  not b e e n  

considered by the c o m m i s s i o n  to be 

as a whole i m p r o p e r  or unlawful 

charges against the ratepayers, a n d  

that placing a m o r e  than 50 percent 

reduction o n  the a m o u n t s  s h o w n  to 

be  required to m e e t  the company's 

needs in the promotional field, basing 

such reduction o n  the g r o u n d  that an 

expanding utility such as the electric 

c o m p a n y  should severely reduce ex­

pense of this type, was clearly a s u b­

stitution of the c o m m i s s i o n  for the 

c o m p a n y  in the m a n a g e m e n t  of the 

utility.

P r o m o t i o n  e x p e n s e s ,  including 

those of advertising, for gas appli­

ances a n d  gas utilitization, w e r e  al­

lowed in Consolidated G a s  Co. v 

N e w t o n  (1920, D C  N Y )  2 6 7  F  231. 

m o d  o n  other grounds. 2 5 8  U S  165. 

6 6  L  E d  538, 4 2  S Ct 264, a suit in 

equity brought to enjoin the defend­

ant co m m i s s i o n  a n d  state officials 

from imposing confiscatory rates o n  

the plaintiff gas c o m p a n y .  T h e  p ro­

priety of the expenses w a s  challenged 

largely because the sale of gas a n d  of 

machines to b u m  gas h a d  not in­

creased m u c h .  T h e  court pointed out 

that the truth a ppeared to b e  that the 

constantly increasing use of electricity 

for illumination h ad driven out gas 

m o r e  a n d  m o re, until, to hold its 

sales, the plaintiff gas c o m p a n y  h a d  to 

p r o m o t e  the use of gas for healing 

a n d  cooking. T h e  court noted that 

the c o m p a n y  h ad succeeded in 

achieving a slight increase in sales, 

a n d  its officers attributed their ability
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to d o  eve n  this well to such p r o m o ­

tions. Pointing out that their decision 

w as not n o w  o p e n  to question since 

they w e r e  u n d e r  a duty to keep u p  

their sales so far as they could, a n d  to 

pu s h  the use of  gas in any n e w  ways 

in which the public w o u l d  use it, the 

court d e t e r m i n e d  that even u n d e r  

municipal m a n a g e m e n t ,  advertising, 

w h e n  not p u s h e d  to the useless ex­

treme w h ich competition too often 

engenders, is a necessary function.

T h e  c o m m i s s i o n’s refusal to allow 

the gas c o m p a n y ’s promotional ex­

penditures as operational costs had 

b e e n  f o u n d  by the trial court to be in 

error of law. a n d  the court in State ex 

rel. N o rth Carolina Utilities C o m .  v 

P i e d m o n t  Natural G a s  Co. (1961) 2 5 4  

N C  536, 119 S E 2 d  469. an  appeal 

fro m  the commission's order cancel­

ing a p r o p o s e d  n e w  rate, affirmed 

such finding. T h e  c o m m i s s i o n  had 

disallowed the a m o u n t  in excess of 

the national average of  promotional 

expenditures for c o m p a n i e s  retailing 

natural gas, but the court determined 

that the gas c o m p a n y ' s  expenditures 

should hav e  b e e n  c o m p a r e d  to those 

of c o m p a n i e s  in the defendant c o m ­

p a n y’s class instead of to the national 

average. Pointing out that the gas 

c o m p a n y  had, within recent years, 

c h a n g e d  over fro m  m a n u f actured to 

natural gas, that all its customers h ad 

to b e  “sold” o n  natural gas, tlni n e w  

customers h a d  to be  w o n ,  a n d  that 

competition with electricity a n d  oil 

h a d  to b e  met, the court a d d . J  that 

the c o m p a n y  was faced with p r o m o ­

tion in a n e w  field at a time w h e n  

promotional expenditures throughout 

the nation (on which the national 

average w a s  figured) included those 

of m a n y  older c o m p a n i e s  w h ich h ad 

b e e n  in the field for years with a well-

2 9 , P rom otion a l ad v ertis in g  was d efin ed  
as a d vertis in g  d esig n ed  to  in crease  u sage .

k n o w n  product a n d  an  established 

market. T h e  court, n o t i n g . that the 

c o m m i s s i o n  h a d  recognized the high 

quality of the c o m p a n y ' s  m a n a g e m e n t  

a n d  that the c o m p a n y  w a s  rapidly 

e x p a n d i n g  its facility by a heavy p r o­

motional program, r e m a n d e d  the p r o­

ceeding to enable the commission, 

inter alia, to ascertain the c o m p a n y ' s  

true operating expenses.

S e e  State v O k l a h o m a  G a s  8c Elec­
tric Co. (1975, Okla) 5 3 6  P 2 d  887. an  

appeal from c o m m i s s i o n  order p r o­

hibiting public utilities f r o m  m a k i n g  

expenditures for promotional adver­

tisements/® wherein the court d e­

clared that such prohibitions w e r e  

invalid. T h e  c o m m i s s i o n  h a d  argued 

that if such expenditures did not sell 

energy, they w e r e  wasteful, a n d  rate 

payers should not be required to pay 

them, but the court r e s p o n d e d  that 

this a r g u m e n t  did not justify prohibit­

ing such expenditures, because the 

s a m e  result could be obtained by 

excluding such expenditures f r o m  o p ­

erating expenses for rate-making p u r­

poses. T o  the opposite argument, 

that if such practices sold energy, 

they increased the use of  fossil fuels 

a n d  should b e  prohibited, the court 

replied that m a n y  promotional e x­

penditures are designed to achieve 

conversion to c o m p e t i n g  utilities, a n d  

to instill preferences for o n e  form of 

e n ergy over another, rather than to 

increase overall c o n s u m p t i o n  of e n­

ergy, a n d  that since the c o m m i s s i o n  

did not have jurisdiction over appli­

anc e  manufacturers a n d  distributors, 

a n d  since the p r o p o s e d  prohibitions 

did not prohibit appliance m a n u f a c­

turers a n d  distributors f r o m  advertis­

ing their products, the prohibited 

practices a n d  expenditures h a d  little, 

if any, effect u p o n  overall c o n s u m p -

o b ta in  new  cu sto m ers , or e n c o u r a g e  u se  
o f  o n e  form  o f  en erg y  over  an o th er .
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lion of energy. As long as appliance 

manufacturers and distributors w e r e  

allowed to advertise their products, it 

w a s  arbitrary to d e n y  utilities the 

right to counteract this advertising at 

the e x p e n s e  of the stockholders o n  

the g r o u n d  that promotional advertis­

ing a n d  practices by utilities increased 

overall c o n s u m p t i o n  of fossil fuels, 

the court explained. T u r n i n g  then to 

testimony that if peak load d e m a n d  

for electricity e xceeded peak capacity, 

a b r o w n o u t  w o u l d  occur, the court 

declared that if a particular utility 

faced a foreseeable d a n g e r  of being 

unable to m e e t  peak d e m a n d ,  the 

c o m m i s s i o n  might have authority to 

prohibit it f r o m  engaging in any p r o­

motional activities which w o u l d  fur­

ther increase its peak d e m a n d ,  but 

the court pointed out that this did 

not justify a rule prohibiting all utili­

ties f r o m  engaging in such activities. 

Noting that attempts to disallow p r o­

motional expenditures as operating 

expenses for ratemaking purposes 

h a d  b e e n  held to constitute an inva­

sion of a discretion reserved to cor­

porate m a n a g e m e n t  if the e x p endi­

tures w e r e  designed to p r o d u c e  ulti­

m a t e  benefits to every customer a n d  

w e r e  not excessive or unwarranted, 

the court concluded that promotional 

practices w h i c h  wer e  reasonably cal­

culated to i m p r o v e  the utility's load 

factor a n d  benefit all c o n s u m e r s  by 

reducing the average unit cost of  e n­

ergy w e r e  not unjustly discriminatory, 

a n d  prohibitions against such prac­

tices constituted an invasion of the 

discretion reserved to corporate m a n ­

agement.

[ b ]  E x p e n s e s  r e d u c e d  o r  d i s a l l o w e d  
U n d e r  the circumstances of the fol­

lowing cases involving the propriety 

o f  allowing promotional expenses in­
curred b y  a public utility to b e  in­

cluded in operating expenses for rate- 
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m a k i n g  purposes, the courts held that 

promotional expenditures m a d e  by 

the utility should b e  reduced or disal­

lowed.

S e e  T r ans W o r l d  Airlines, Inc. v 

Civil Aeronautics B o a r d  (1967) 128 

A p p  D C  126, 3 8 5  F 2 d  648, cert d en 

3 9 0  U S  944, 19 L  E d  2 d  1133, 88 S 

Ct  1029, a case involving a govern­

m e n t  subsidy mail rate determination 

rather than a determination of c o n­

s u m e r  rates, in which the c o u n  u p­

held the Civil Aeronautics B o a r d’s 

disallowance of a specified a m o u n t  of 

selling expense as in excess of the 

a m o u n t  appropriate u n d e r  the h o n­

est. economical, a n d  efficient m a n a g e­

m e n t  criterion, over the airline's c o n­

tention that the disallowance was an 

unwarranted interference with the air­

line's managerial discretion. T h e  

court explained that o nce the princi­

ple of setting a ceiling o n  selling 

expenses was established, it was plain 

that the B o a r d  h a d  acted reasonably 

a n d  that its action h ad support in the 

record. In response to the airline’s 

charges of interference with m a n a g e­

rial discretion, the court pointed out 

that a c o m p a n y  which sought a n d  

pocketed the b o o n  of subsidy or p ro­

tective contracts could not assail the 

restraint inherent in accountability to 

g o v e r n m e n t  officials as a tyrannical 

burden. T h e  g o v e r n m e n t  officials 

w e r e  themselves accountable in court 

for compliance with the rule of law 

applicable to administrative agencies, 

the court explained, concluding that 

the petitioner h a d  not established the 

a g e n c y’s action in this case to be 

arbitrary or capricious.

In reversing that part of the public 

utility c o m m i s s i o n’s ratemaking order 

which h a d  allowed a sizable s u m  for 

promotional expenses, the court in 

Application of Hawaiian Electric Co. 

(1975) 5 6  H a w a i i  260. 5 3 5  P 2 d  1102. 
8 3  A L R 3 d  951, noted that the bur­
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d e n  w a s  always o n  the applicant to 

prove justification for a requested 

rate increase, a n d  that the electric 

c o m p a n y  h a d  the b u r d e n  of s h o w i n g  

the propriety of its request for these 

promotional expenditures. T h e  court 

held that the electric c o m p a n y  h a d  

not carried its burden. Part of  the 

expenditures claimed w e r e  for allow­

ances or p a y m e n t s  to o w n e r s  a n d  

developers w h o  built all-electric 

h o m e s  a n d  apartments a n d  advertised 

t h e m  for sale as such, the court 

pointed out, declaring that in the 

context of present times, these p r o­

motional expenditures o n  the part of 

a regulated public service c o m p a n y  

w e r e  wasteful a n d  unreasonable, a n d  

their allowance by  the c o m m i s s i o n  

w as an  a b use of  its discretion. T h e  

disturbing aspect of the public utility 

c o m m i s s i o n’s decision to allow ex­

penditures for these p r o g r a m s  was 

the rationale behi n d  it, the court o b ­

served, noting that the basis of  the 

allowance s e e m e d  to be  the circuitous 

reasoning by w h ich an  earlier allow­

ance of promotional expenditures to 

the applicant's competitor, o n  the 

g r o u n d  that the expenditures w e r e  

necessary to attract a w a y  customers 

f r o m  the applicant, n o w  necessitated 

a like allowance to the applicant. Dis­

approving the public utility c o m m i s ­

sion's consistent failure to m e e t  

squarely the issue of the reasonable­

ness of  competitive advertising ex­

penditures, the court explained that 

o n e  of the primary factors w h i c h  the 

public utility c o m m i s s i o n  m u s t  take 

into consideration w h e n  it fixes rates 

is fairness to the ratepayer, a n d  that it 

wa s  obvious that the particular type 

of advertising competition involved 

here did not benefit the ratepayer. 

T u r n i n g  then to the propriety of al­

lowing a sizable s u m  for p r o m o t i o n  

p r o g r a m s  designed to increase the 

U3e of electricity a n d  purportedly to

i m p r o v e  the c o m p a n y ’s load factor, 

the court indicated that these pro­

g r a m s  consisted essentially of direct 

advertising a n d  contributions to 

dealer a n d  distributor advertising of 

certain electric appliances. T h e  elec­

tric c o m p a n y  was, in effect, subsidiz­

ing the promotional activities of deal­

ers a n d  distributors w h o s e  c o m m e r ­

cial transactions f o r m e d  n o  part of 

the electric c o m p a n y ' s  o w n  business 

venture, the court remarked, distin­

guishing such expenses f r o m  those of 

the gas c o m p a n y  competitor, which 

sold gas appliances as an  essential 

c o m p o n e n t  of its c o m m ercial opera­

tions. T h e  electric c o m p a n y  failed to 

satisfactorily s h o w  h o w  m u c h  of an  

i m p r o v e m e n t  in its load factor these 

expenses could reasonably be said to 

make, the court observed, adding that 

since the appliances being p r o m o t e d  

by the electric c o m p a n y  w e r e  those 

generally in use during peak load 

periods, it w a s  difficult to see h o w  the 

electric c o m p a n y  could argue that 

these expenses en c o u r a g e d  the in­

crease of off-peak utility loads. In 

conclusion, the court spoke of the 

stark reality of  energy p r o b l e m s  a n d  

environmental concerns, a n d  insisted 

that in the face of dwindling oil s u p­

plies an d  spiraling costs, promotional 

practices w h i c h  w e r e  wasteful or 

which only served to aggravate the 

energy crisis should b e  viewed by a 

regulatory agency with e x t r e m e  cau­

tion.

T h e  commission, in setting n e w  gas 

rates, h a d  disallowed as operating 

expense one-third of the a m o u n t  

claimed by  the appellant gas c o m p a n y  

as n e w  business expense, a n d  in P e o­

ples G a s  Light &  C o k e  C o .  v Slatterv 

(1939) 3 7 3  111 31, 25  N E 2 d  482, a p p  

d i s m d  30 9  U S  634, 84  L  E d  991, 6 0  S  

C t  724, the court affirmed the c o m ­

mission’s action in this regard, view­

ing the c o m p a n y ’s promotional prac­
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tice of rental purchase plans for put­

ting gas appliances o n  the premises 

of customers as creating an unduly 

large expenditure for business p r o­

moti o n  to b e  charged as an operating 

account. T h e  court explained that 

since gas appliances wer e  sold by 

m a n y  other dealers, a n d  since those 

sales m a d e  by the gas c o m p a n y ,  if 

conducted as a separate business, 

w o u l d  not b e  subject to regulation, 

the advisability of such a m e t h o d  of 

p r o m o t i n g  sales of gas a n d  the p r o­

priety of the a m o u n t  thus e x p e n d e d  

b e c a m e  matters entirely for the c o m ­

mission. C o n c l u d i n g  that the action 

o f  the c o m m i s s i o n  in disallowing part 

of  the claimed promotional expenses 

w a s  not unjustified, the court pointed 

out that in the very nature of things, 

a sale of outside articles to p r o m o t e  

the sales of a c o m m o d i t y  regulated by 

a utility m u s t  be controlled by the 

commission, since otherwise it w o u l d  

b e  possible to either raise the operat­

ing expenses to unreasonable heights 

or convert the utility into a m e r e  

m e d i u m  for the sale of appliances a n d  

merchandise not regulated by the 

commission.

In Boston Consol. G a s  Co. v D e ­

partment of Public Utilities (1951) 

3 2 7  M a s s  103, 9 7  N E 2 d  521. a suit in 

equity to determine whether rates 

permitted by the department were 

confiscatory, it w a s  determined that 

costs involved in the sale of gas appli­

ances, including the cost of advertis­

ing appliances for sale, stood o n  a 

different footing than did expenses of 

sending repairmen to customers in 

response to complaints of leaks, faulty 

operation of appliances, etc., which 

w e r e  considered proper charges to 

the operating expenses of a gas busi­

ness. T h e  court noted that the gas

3 0 . L ow ell G as C o . v D epartm ent o f  
P ublic U tilities (1 9 4 9 ) 32 4  M u s  8 0 . 84  
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c o m p a n y  ha d  treated the appliance 

business as a separate entity for m o s t  

purposes, but h a d  sought to treat the 

expenses of the appliance business, 

including the advertising e x p endi­

tures, as a part of the co m p a n y ' s  

business of supplying gas. T h e  c o m ­

pan y  h a d  argued that gas could not 

b e  b o ught by the c o n s u m e r  like ordi­

nary merchandise, but could be 

b o u g h t  only by having it flow through 

appliances of o n e  kind or another; 

that apart from these appliances it 

could not be advertised effectively; 

a n d  that whatever p r o m o t e d  the flow 

of gas through appliances p r o m o t e d  

the sale of gas. T h e  court observed 

that the difficulty with the a r g u m e n t  

s e e m e d  to be  that it either fell short 

of proving the point or it p r o v e d  too 

m u c h :  if the appliance business was 

really a part of the gas business, the 

gas customers w e r e  entitled lo have 

the profits fro m  appliances included 

in the earnings of  the gas business, 

but if il was really a separate busi­

ness, its expenses o u g h t  not to be 

charged against the gas customers. 

T h e  court cited a n  earlier case*’ in 

which it h a d  b e e n  staled that the sale 

a n d  servicing of gas appliances consti­

tuted a separate business fro m  the 

supplying of gas. so that it w o u l d  not 

be fair, o n  the o n e  hand, lo charge all 

customers with higher rates so that 

s o m e  might b uy appliances a n d  have 

t h e m  serviced at less than cost, or, o n  

the other hand, to lower the cost of 

gas service because of a profit o n  

those items. T h e  court r e c o m mitted 

the case for purposes of  having the 

company's earnings d e t e rmined by 

correct legal standards.

While the public utility c o m m i s s i o n  

h ad determined that in the absence of 

evidence of b a d  faith or imprudence.

N E2d 8 1 1 , cert d en  3 3 8  U S 8 2 5 , 94  L Ed 
5 0 1 . 70  S C t 71 .
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the advertising a n d  promotional e x­

penditures by an electric c o m p a n y  

w e r e  within the limits of the discre­

tion of the m a n a g e m e n t ,  the court in 

Public Service Co. v State (1973) 113 

N H  497. 311 A 2 d  513, u p h e l d  the 

contention that all promotional adver­

tising e x pense should b e  disallowed 

because the c o m p a n y  a n d  the indus­

try w as encountering increased unit 

costs a n d  decremental profits. T h e  

court noted that it was not disputed 

that increased d e m a n d  h a d  caused 

the purchase of p o w e r  f r o m  outside 

sources so that increased costs w o u l d  

result, a n d  further observed that the 

parties m a k i n g  the contention dis­

claimed any concern with past adver­

tising a n d  promotion, seeking only to 

preclude further such expense. Point­

ing out that the merchandise a n d  

promotional advertising aggregated a 

comparatively insignificant figure, the 

court nevertheless held that u n d e r  

present conditions, promotional a d­

vertising might well be disallowed, 

a n d  distinguished the holding of  Pub-

§9[b]

lie Service Co. v State (1959) 102 N H  

150. 153 A 2 d  8 0 1,31 which, the court 

explained, was decided u n d e r  circum­

stances quite different f r o m  those of 

this case a n d  could not stand in the 

w a y  of disallowance of p r o p o s e d  ex­

penses w h e r e  appropriate u n d e r  cur­

rent conditions.

T h e  commission's disallowance, for 

rate-making purposes, of certain 

claimed advertising or n e w  business 

expenses, was upheld in State v L o n e  

Star G a s  Co. (1935, T e x  Civ A p p )  8 6  

S W 2 d  484, error ref. rcvd o n  other 

grounds 3 0 4  U S  224, 8 2  L  E d  134, 

5 8  S Ct 883. reh d e n  3 0 4  U S  590, 82 

L  E d  1549. 58  S Ct 1051. a suit by 

the state to restrain the defendant gas 

c o m p a n y  fro m  violating a rate setting 

order of the commission. T h e  court 

explained that only a small a m o u n t  of 

advertising w as proved, nothing in 

proportion to the charges m a d e  for it, 

a n d  concluded that the high annual 

expense claimed for advertising was 

not supported by the q u a n t u m  a n d  

character of evidence required.

3 1 . In the ab ove-c ited  case, w h erein  th e  in its treatm en t o f  th e  am ou n ts cla im ed by
co m m iss io n 's  action  in m aking n o  red u c- th e  com p anv for sa les and n ew  bu sin ess,
t io n  in th e  q u estio n ed  accou n ts w as up- Qf  which p ro m o tio n a l e x p e n se s  w ere a
h e ld , th e  cou rt vo iced  its u n w illin g n ess  to  pa n
q u e st io n  th e  ju d g m en t o f  the co m m iss io n

C o n su lt P O C K E T  P A R T  in  th is  v o lu m e  fo r  la ter  ca se s
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Competition heats up
Chugach goes after a neighbor’s customers
C hugach E lec tr ic  A sso c ia tio n  has 

declared it in ten d s to serve  cus­
tom ers in a sister u tility ’s service 

territory, firing the op en in g  shot in what 
cou ld  becom e a com p etitive  war for elec­
tric utility custom ers.

C hugach fired a shot across Anchorage 
M unicipal L ight & P o w er’s b ow  in the 
form o f  a  Sept. 19 letter saying it intended 
to begin  serving on e or m ore o f  M L & P’s 
cu sto m ers  -  b e g in n in g  w ith  a c o n d o ­
m inium  o ffice  co m p lex  that houses Ray 
K reig &  A ssocia tes, am ong other firms. 
K reig is a m em ber o f  C h ugach’s board o f  
directors.

C hugach  has a lso  approached  several 
other M L& P custom ers, includ ing the A n­
chorage D aily N ew s and C olum bia Alaska  
R egional Hospital, c la im in g  it can provide 
them w ith electricity at a low er cost than 
M L& P charges.

Continued on page 3

H Y D R O  P U R C H A S E  — A t the O c to b e r s ig n in g , o w n ersh ip  o f  the  E k lu tn a  H y d ro e le c tric  

P la n t tran sfers fro m  the fe d e r a l g o ve rn m e n t to  M E A . C h u g a c h  E le c tric  A s so c ia tio n  

a n d  A nch o rag e M u n ic ip a l L ig h t &  P ow er. F ro m  le ft are  M E A  G e n e ra l M a n a g e r W ayne 

C arm ony, C hugach G e n e ra l M a n a g e r G ene B jo rn s ta d  a n d  M u n ic ip a lity  o f  A nc h o ra g e  

O p e ra tio n s  M a n a g e r G e o rg e  V a ka lis . M E A  operates the  p la n t. (See J a n u a ry  1998 

PowcnliHts fo r  a  fe a tu re  s to ry.)

I B E W  w a g e s  ' c o r p o r a t e  c a m p a i g n '  a t  M E A

S urrounded by custom er-hungry utili­
ties, M EA  m anagem ent b elieves the 
co-op  needs to b ecom e m ore com ­

petitive w ithout sacrific in g  custom er ser­
v ice.

"This is a d ifficu lt task, even  in the best 
o f  circum stances,"  said co -o p  spokesm an  
B ruce D . Scott, "but M E A  has been gear­
ing up for com petition  in the m idst o f  an 
a ll-o u t e ffort to  resist it b y  h igher-u ps  
from  the In tern ation a l B roth erh ood  o f  
E lectrical W orkers.”

M EA  and the IB E W , L ocal 1547, are

presently  negotia tin g  separate contracts  
for the Inform ation S erv ices (com puter)  
and Eklutna pow er plant em p lo y ees repre­
sented by the union. But even  as they sit at 
the bargaining table, the IBEW  is w ag in g  a 
“corporate cam paign” at the co -o p , said  
Scott, M EA  director o f  m em ber and pub­
lic relations.

In a corporate cam paign, “the union uses  
all the leverage at its d isp osa l to  harass the 
com pany and m ake fighting the union so  
distracting and so  exp en sive  that m anage­
m ent caves in on its bargaining dem ands,”

says an article in E le c tric  L ig h t a n d  P o w e r 

M a g a z in e .

Author Ronald M eisburg w rites that the 
tactics used in a corporate cam paign  m ay  
include conducting a public relations cam ­
paign against com p any m anagem en t and 
obtaining unfavorable coverage  in the m e­
dia. H e says other tactics include “ inun­
dating the com pany w ith  inform ation  re­
quests” and “ filin g  unfair labor practice  
charges” against the com pany.

W h eth er or  n o t IB E W  le a d e r s  read  
M eisburg’s article, S co tt said th ey  seem  

Contmued on Page 2



IBEW  wages 'corporate campaign7 at M E A
C o n t i n u e d  f r o m  P a g e  /

lo  be fo llow in g  the blueprint for a corpo­
rate cam paign, such as by m aking an at­
tem pt to b u r / M EA  in inform ation  re­
quests, Scott said.

H um an R e s o u r c e s  D ir e c to r  Jam es  
W oodcock said that this year’s correspon­
dence from the IBEW  requesting informa­
tion from the c o -o p ’s m anagem ent fills tw o  
fat binders.

E xam ples in clu d e a request from the 
IBEW  for all d a ily  tim e sheets for all line­
men for a period o f  five years -  literally 
thousands o f  p ieces o f  paper, he said. In a 
separate request, a union representative  
asked for a list o f  all job s performed by 
engineering supervisors from A ug. I, 1996 
to date, "along w ith all docum ents related 
to the jo b s .” Tne dem and gave MEA less 
than 10 days to com e up w ith the informa­
tion.

W hile inform ation  requests are tim e- 
consum ing and costly , Scott said, “two o f  
the biggest w eapons in the IB E W ’s arse­
nal are the grievance and the unfair labor 
practice com plaints."

B etw een Jan. 1, 1996 and Oct. 20. the 
IBEW  filed 84 grievances w ith the co-op  
and a dozen  unfair labor practice com ­
plaints w ith the N ational Labor Relations 
Board (N L R B ) against M E A . Scott said 40  
o f  those grievances were filed through Oct. 
20 o f  this year.

"The grievances cost the co-op  thou­
sands o f  dollars in attorneys' fees, in ad­
dition to consum ing a great deal o f  staff 
time and associated  in-house expenses."  
he said. " If the corporate cam paign con ­
tinues through the end o f  the year. M E A ’s 
legal exp en ses for labor relations are on a 
pace to average $ 2 4 0 ,0 0 0  per year since  
1995," he said.

"But much m ore is at stake than attor­
ney fees," he said. "Let’s take one example, 
a d isagreem en t that crops up with the 
IBEW  on a regular basis -  whether to en­
roll em p loyees in the IB E W ’s $1 billion  
pension fund or the national plan MEA par­
ticipates in."

“The national plan m ost o f  M EA ’s em ­
p loyees are enrolled  in has performed so  
w ell that M EA has frequently enjoyed a 
moratorium on investing in the fund, sav­
ing the co -op  about $2 m illion  since 1994 
and $5.5  m illion in the past decade." he

said. “ During this 10-year period, our m em ­
bers w ould  have had to pay out m illion s o f  
additional dollars i f  the un ion 's pension  
plan had been in place."

Scott said that in the normal course o f  
events, grievances are filed with the co m ­
pany and, i f  m anagem ent and the union are 
unable to reso lve them , the IBEW  has the 
option  to send  them  to arbitration (see  
box).

“ Lately, how ever, the union, in its enthu­
siasm  for the corporate cam paign, has sent 
grievances straight to arbitration, before  
M EA m anagem ent has even  seen  them ,"  
he said.

"The IBEW  has even filed a com plaint 
over our bylaw s with the N L R B ,” he said. 
The union contends that a bylaw  am end­
m ent proposed and approved by M E A ’s 
m em bers last year is unlaw ful b ecause it 
effectiv e ly  exclu d es IBEW  m em bers and 
interdependent relatives from serving on 
the c o -o p ’s Board o f  Directors.

S u b co n tra c tin g  a con cern
M any o f  the grievances filed this year 

stem from an amendm ent to M E A ’s bylaw s 
approved by the co -o p ’s m em bers in 1994. 
Scon  said. The amendm ent requires the co ­
op to engage in "free, open and com peti-

n short, the grievance process w orks  
like this: A grievance is filed by the 
union and subm itted to the com pany. 

The com pany and the union d iscuss the 
issue to se e  i f  the tw o parties can reso lve  
it. I f  it is n o t r e so lv ed  to the u n io n ’s 
sa tisfaction , the IBEW  can ask that the 
grievance proceed to arbitration.

A rbitration is a process w h ereb y  the 
parties se lec t an individual to act as an 
arbitrator. T he arbitrator listen s to the  
argum ents on each  side and then issues a 
decision . The arbitrator has the authority  
to determ ine w hether the grievance has 
m erit and w h eth er  or not the com p an y  
should be ordered to take steps to rem edy  
the com plaint. The arbitrator a lso  has the 
authority to deny  the u n ion’s grievance.

tive bidding" and says M E A  cannot require 
contractors to sign  labor agreem en ts w ith  
the IBEW  or any other un ion . C hugach  
Electric A ssocia tion  has a sim ilar bylaw .

“T his by law  has the e ffe c t  o f  p lacin g  
IBEW  m em bers in com p etition  w ith  n on ­
u n ion  w ork ers, as w e ll as m em b ers o f  
other un ion s,” S cott said.

M EA aw arded severa l m ajor con struc­
tion contracts th is year to a nonunion firm  
-  a firm that w on  the b ids in free, open  and 
com petitive b idd ing, h e said . “ S in ce  then, 
the IB E W  has step p ed  up its corp orate  
cam paign, turning in stacks o f  gr ievan ces  
and u n fa ir  la b o r  p r a c tic e  c o m p la in ts ,  
som etim es on a daily  basis, even  though  
our labor agreem ents a llow  M EA  to su b ­
contract w ork .”

W ood cock  said  that about a third o f  the 
com plaints filed  in 1997  appear to be tied  
to M E A ’s aw ard o f  contracts to  the n on ­
union firm, Irby C onstruction , o n e  o f  s e v ­
era l co n tr a c to r s  p e r fo r m in g  w o r k  for  
M EA  this year.

‘ P r e p a r a t io n ’ e x p e n se  
In 1996. the IB E W  filed  4 0  grievan ces  

and four unfair labor practice (U L P ) c o m ­
plaints. Later, it w ithdrew  14 o f  the gr iev ­
ances and three o f  the U L P s (the N L R B  

Continued on P a g e  4

In tw o o f  M E A ’s  three bargaining union  
agreem ents -  the E ngineering, O perations  
and A ccounting  unit and the Inform ation  
Services unit, resp ec tiv e ly , the em p lo y ee  
is s u p p o s e d  to  d is c u s s  th e  i s s u e  o f  
concern w ith h is or her sup ervisor and the 
next level o f  su p erv ision  prior to filin g  a 
grievance.

U n d er th e  th ird  a g r e e m e n t , w h ic h  
covers the “O utside" unit w hich  inclu des  
l in e m e n , m e te r  r e a d e r s  an d  o th e r  
e m p lo y e e s , the p r o c e s s  starts w ith  a 
g r ie v a n c e .  M E A  is  n e g o t ia t in g  an  
agreem ent co v er in g  a fourth w ork  unit 
con sistin g  o f  e m p lo y e e s  at the E klutna  
H ydroelectric Plant.

A p p r o x im a te ly  o n e - h a l f  o f  M E A ’s 
w orkforce is nonunion .

H o w  t h e  g r i e v a n c e  p r o c e s s  w o r k s

Pam ? Pnwfnl iMs



Competition heats up in the Anchorage Bowl
C ontinued fro m  Page /

h u g a ch  u n ila te r a lly  d ec lared  it 
w ou ld  pay M L & P a rental fee -  

. . .  ca lled  a “w h ee lin g ” charge -  for 
u sin g  M L & P ’s lin es to  serve custom ers  
that presently  “b e lo n g ” to the m unicipal 
utility. M EA  an alysts said  the rate chosen  
by C hugach "has no  dem onstrated basis in 
fact." It w ould  take a fairly extensive study, 
and likely  hearings b efore the A laska Pub­
lic U tilities C om m ission  (A P U C ), to de­
term ine w hat the w h ee lin g  charge should  
be, and w hether C hugach should  even  be 
a llow ed  to pay on e , the analysts said.

M L& P responded to C hugach’s letter by 
filing  a com plain t w ith  the A PU C . Its com ­
plaint says M L & P  is certified  by  the com ­
m ission  to p rovid e serv ice  in an exclu sive  
territory; C hugach , therefore, lacks the au­
thority  to p ro v id e  se r v ic e  to custom ers  
w ithin M L & P ’s territory.

Both u tilities p rovid e electrical service  
in A nchorage. M L & P serves an area sw eep­
ing north o f  Tudor R oad, w est o f  B oniface  
Parkw ay and ea st o f  A rctic  B ou levard . 
C hugach serves m ost o f  the rem aining A n ­
chorage area. M E A  p rov id es serv ice  to 
E agle R iver and C hugiak  in the northern 
part o f  the M u n icip a lity  o f  A nchorage.

C hugach representatives have stated that 
the A PU C  has the authority to determ ine 
w hen and w here u tilities can com pete. But 
ju st in case  that argum ent fa ils, Chugach  
is supporting a bill in the state legislature 
that w ou ld  exp ress ly  g iv e  the A PU C  au­
thority to regulate com petition .

n the w aning hours o f  the last legisla­
tive session , C hugach lobbyists intro­
duced a different bill that w ould  allow  

C hugach to com pete w ith  M L& P. The bill 
is n ow  in the H ouse o f  R epresentatives’ 
Labor and C om m erce C om m ittee.

“ M EA  is o p p osin g  the b ill because it 
w ould  a llow  C hugach to set the rules for 
com petition  statew ide, w ithout grass roots 
in volvem ent from the state’s other utili­
ties,” said M EA  G eneral M anager W ayne 
D. C arm ony. “There is a chance that the 
state cou ld  rush into defin ing how  com pe­
tition w ill be practiced before w e assess 
the im pact on ratepayers.”

“ There is a possib ility , for exam ple, that 
pow er providers w ould  se ll electricity at a 
discount to large com m ercial users. But 
because the fixed  costs o f  a u tility ’s  in­
vestm ent do not go  aw ay, this could result 
in increased  costs to residential custom ­
ers," he said.

C arm ony said that a com petitive battle 
is a lso  being w aged by private energy firms 
trying to do just that -  pick up the largest

custom ers at a discount.
An A nchorage-based  firm called Alaska 

Pow er S ystem s is m arketing on-site d ie­
se l generators to C opper V alley  Electric 
A ssociation  custom ers in G lennallen and 
V a ld e z . A n o th er  p riva te  firm , A urora  
P ow er R esou rces (A P R ), is p o o lin g  its 
large com m ercia l natural gas custom ers 
into one group “and go in g  to all the pow er 
generators in the R ailbelt and asking them  
to bid for the group,’’according to an APR  
spokesw om an.

In Fairbanks, G olden  V a lley  E lectric  
A sso c ia tio n  (G V E A ) recen tly  s ign ed  a 
pow er supply contract with M L&P. G V EA  
previously  had purchased as m uch as 300  
m ill io n  k ilo w a tt-h o u r s  per y ea r  from  
Chugach, at less than h a lf o f  what Chugach  
charges M E A . C hugach responded by su­
ing G V E A  for breach o f  contract.

M EA spokesm an Bruce D. Scott said that 
increased com petition  has not been w ith­
out its costs, particularly in the arena o f  
legal exp enses. M EA  invested  a consider­
able sum  to fight o f f  hostile  takeover at- 

C ontinued on Page 4

MEA’ s  nex t B o a rd  o f 
D ire c to rs  m ee ting s :

‘ M o n d a y ,  N o v e m b e r  1 0  -  7  p . m .  
M o n d a y ,  D e c e m b e r  8  -  7  p . m .

I
al MEA'a main office In Palmer.
Call 745-3231 for directions.

Web site: www.Matanuska.com
I__________________________________

B oard  o f  D irectors:

Barbara J. •‘Tamic" Miller 376-5636
Meting President

William A. ‘‘Bill’’ Folsom 745-4339
Secretary- Treasurer

Rodney R. Cottle 376-57! I
James S. Hermon 745-3558
Frank G. Mielke 688-9754
Douglas R. Mills 745-3867

Wayne D. Carmony 745-92! I
G eneral M anager

W h o ’ s  w h o  a m o n g  R a i l b e l t  u t i l i t i e s

A
m em b er-ow n ed  coop ­

erative, C hugach  E lec- 
_L iL tr ic  A sso c ia tio n , serves  
a p p r o x im a te ly  6 6 ,6 0 0  re ta il 
c u sto m ers  in A n c h o r a g e  and  
provides w h o lesa le  electricity  to 
M E A , H om er E lectr ic A sso c ia ­
tion, the c ity  o f  Sew ard , G olden  
V a lle y  E le c tr ic  A s s o c ia t io n  
(G V E A )  in  F a ir b a n k s  and  
C hugach itself.

O w ned b y  the M unicipality  o f  
A nchorage, A n ch orage M unici­

pal L ig h t & P o w e r  (M L & P )  
serves som e 4 6 ,0 0 0  custom ers 
in A n c h o r a g e  an d  r e c e n tly  
sig n ed  a fiv e -y ea r  contract to  
s u p p ly  w h o le s a le  p o w e r  to  
G V E A , in c o m p e t it io n  w ith  
Chugach.

Incorp orated  in 19 4 1 as a 
m e m b e r -o w n e d  c o o p e r a t iv e ,  
M EA  serves 3 4 ,0 0 0  custom ers 
in the C hugiak-E agle R iver area 
and throughout the M at-Su V al­
ley.
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W h a t ’ s  a t  s t a k e  f o r  t h e  I B E W

T±  E

he International 
B r o th e r h o o d  o f  
E lectrical W ork-

J t
ers' corporate cam paign  
at M EA  is o n e  o f  the 
w avs the union is w ork­
ing to resist com petition, 
sa id  B ru ce  D . S c o t t .
M EA director o f  co -op  
m em ber and public rela­
tions.

“The IB E W  is fighting to negotiate ex- 
i e lu sive labor agreem ents and maintain the 
ones it has," Scott said. “T he 5 ,000  or so  
IBEW  m em bers have had a fairly captive 
labor market in A laska for decades. N ow  
they’re facing increased com petition from 

. nonunion w orkers, w ho m ake up the major­
ity o f  A laskans, as w e ll as from workers in 
other unions."

i Scott n oted  that the m em bers o f  both 
s M EA  and C hugach  E lectric A ssociation  
; have changed their respective bylaw s dur- 
| ing the past few  years to dem and the utili­
ties engage in “ free, open and com petitive  

; bidding.” Both sets o f  bylaw s say that bid- 
Iders m ay n ot be required  to sign  labor 
agreem ents w ith  the IB E W  or any other 
union.

“This throw s open the doors to com peti­
tion,” he said , adding that the availability o f  
such “open bid” w ork cou ld  even attract 

' more skilled w orkers to A laska.
* G eneral M anager W ayne D. C arm ony  
! said the electric industry as a w hole is be­

c o m in g  m u ch  m ore  
com petitive.

“This is forcing 
em ployers to operate: 
m ore e f f ic ie n t ly ,  to' 
change the way w e do; 
b u s in e s s ,” he s a id . | 
“ W e'v e  a lw ays been i 
e x tr e m e ly  c o s t -c o n - i  
s c io u s  at M E A , buti 

w e’re under pressure to becom e even m ore| 
cost-efficient and concerned about the costs ’ 
w e pass on to our mem bers than w e have j 
been in the past."

He noted that MEA has instituted three; 
rate reductions -  and no rate increases - 1 
during the past 18 months.

Scott said that IBEW. Local 1547, appears i 
to be in a Financially healthy position to l 
wage its corporate cam paign at MEA (S e e ; 
Page 1) and tackle com petition in its labor j 
market. I

A ccording to a federal report the IBEW | 
filed, the local had revenues o f  more than j 
$6.5 million in 1996 and assets with a fain  
market value o f  nearly S 1 .7 m illion. All but 
$ 2 0 0 ,0 0 0  o f  its reven ues cam e from its 
dues-paying mem bers. Scott said the dues 
represent only a fraction o f  the value o f  the 
contracts it negotiates for its members. The 
union paid out som e $2.1 m illion in gross 
salaries to its union hall em ployees in 1996, 
as w ell as $  122,000 in allow ances and dis- i 
bursements, says the report filed with the I 
U.S. Department o f  Labor.

IBEW 's 'corporate campaign'
Continued from Page 2 
d ism issed  th e fourth) -  a third o f  the 44 
com plaints it filed. Scott said there is a pos­
sib ility  the un ion  m ay  drop som e o f  the 
d ozens o f  grievances it has filed in 1997. 
But even  if  the union eventually  drops som e  
o f  its com plaints, they are extrem ely costly  
to M EA and its m em bers, he said.

“The union m ay know  in advance that it 
intends to drop a grievance at som e point in 
die future. B ut the co -o p  has to treat every  
com plaint as i f  the IBEW  planned to take 
the issue to arbitration or file a com plaint 
with the N L R B ,"  he said.

“ F iling g r iev a n ce s  is o n e  w ay  for the 
IBEW  to put pressure on M EA  management 
to com ply  w ith the u n ion ’s dem ands," he 
said. “ F iling  g r ievan ces and unfair labor 
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practice com plaints forces the co-op  to hire 
attorneys to defend its m em bers’ interests. 
The IBEW ’s representatives then turn around 
and accuse managem ent o f  having bad labor 
relations and ‘w asting’ funds on attorneys.”

Since the IBEW  began the corporate cam ­
paign, the charges against managem ent have 
becom e part o f  the cam paign rhetoric dur­
ing the annual election for M EA directors, 
he said.

“Regardless o f  what happens O utside,” 
Scott said, “M EA w ill do  its best to repre­
sent the interests o f  our m em bers, w h ile  
preparing for the larger com petitive battle 
with odier electric utilities and private power 
providers."

Competition heats up
Continued from Page 3

tem pts by C hugach in 1994 and 1995, as 
w ell as tens o f  thousands o f  dollars for 
A PU C  proceed ings, he said.

He said the co -op  also  spent $179 ,000  
in a su ccessfu l effort to defeat a S5 m il­
lion law suit filed by G V E A . The Fairbanks 
utility attem pted to force MEA to upgrade 
som e o f  its lines to a llow  other utilities to 
ship m ore cheap pow er to G V EA  without 
providing sufficient com pensation to MEA  
or g iv in g  adequate consideration o f  safety  
and related issues, he said.

"It is too  soon  to predict the shape o f  
com petition , or even  i f  w e  w ill truly have 
it here in A laska," he said. “ In the Lower 
4 8 . there is m ore im petus for com petition  
b eca u se  m ajor tran sm ission  lin es flow  
from on e state to another, enabling an e lec ­
tric utility in G eorgia, for exam ple, to pur­
chase w h olesa le  p ow er from a pow er gen ­
eration com pany in Florida. A laska’s power 
lines are all in-state."

Scott said  a recent Federal Energy R egu­
latory C om m ission  order directed electric  
utilities under its jurisd iction  to a llow  oth­
ers to use their transm ission lines to pro­
v id e  electricity , charging them  the sam e 
rates the utilities w ou ld  charge them selves  
to provide power.

FERC a lso  directed those utilities to “un­
bundle" serv ices they provide to encour­
age com petition , a process that ultim ately  
could require a utility  such as C hugach to 
break its generation, transm ission, and dis­
tribution com ponents into separate com ­
ponents or com panies.

"U nbundling is a prerequisite i f  y o u ’re 
go in g  to identify the costs o f  using a trans­
m is s io n  o r  d is tr ib u t io n  lin e , su c h  as 
Chugach is proposing to do  with M L & P’s 
lines." Scott said.

C arm ony said that in its proposed 1998 
budget, M EA  is div id ing itse lf on paper into 
a “ wire com pany" and “service com pany"  
to better identify and control costs.

P o w e r U n e s  is published monthly by 
Matanuska Electric Association Inc.. a non­
profit electric cooperative owned and operated 
by the people it serves.
MEA’s goat is to provide reliable power at the 

lowest possible cost.
Questions and suggestions regarding this pub­
lication should he addressed to Bruce D. Scott, 
CREC or Pamela Sadloske in Member and Pub­
lic Relations. 745-3231.
To report a power outage, call 745-3231 or 

MEA’s toll-free number, 800-478-5150.
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M a t a n u s k a  E l e c t r i c  

A s s o c ia t io n ,  I n c .

P.O. Box 2929 
Palmer, Alaska 99645-2929 
Telephone: (907) 745-3231 
Fax: (907)745-9328
March 2 7 ,19 9 8

M r. James R . Hays 
10828 Steeple Drive 
Eagle River, A K  99577

Dear M r. Hays:

Thank you for your interest in Matanuska Electric Association. You have written to 
request:

1 . The annual budget for the Member and Public Relations Department for 1994,
2 . The annual budget for the Member and Public Relations Department for 1995.
3. The annual budget for the Member and Public Relations Department for 1996,
4. The annual budget for the Member and Public Relations Department for 1997,
5. The annual budget for the Member and Public Relations Department for 1998,
6. A complete breakdown o f the public relations sponsorship, donations and 

contributions for 1994,

7. A complete breakdown o f the public relations sponsorship, donations and 
contributions for 1995,

8. A  complete breakdown o f the public relations sponsorship, donations and 
contributions for 1996,

9. A complete breakdown o f the public relations sponsorship, donations and 
contributions for 1997,

10. A complete breakdown o f the public relations sponsorship, donations and 
contributions for 1998,

1 1 .  The annual meeting expense for 1994,
12 . The annual meeting expense for 1995.
13 . The annual meeting expense for 1996.
14 . The annual meeting expense for 1997,
15 . The annual meeting expense for 1998,
16 . The “ Powerlines" production and printing expense for 1994,
17 . The “Powerlines” production and printing expense for 1995,
18 . The “ Powerlines" production and printing expense for 1996.
19 . The “Powerlines” production and printing expense for 1997,
20. The “Powerlines” production and printing expense for 1998,
2 1 . “AH costs pertaining to the publication o f the Matanuska Electric Association 

Members Only Coupon Savings Book, including but not limited to staff time 
soliciting participation, printing costs, layout and design, distribution and any other 
associated costs to compile and publish (the) M EA  Coupon Savings Book.



James R. I  Fays 
March 27, 1998 
Page 2

A s the “proper purpose” o f  the request, you state that you want the information to 
“answer outstanding questions regarding the M E A ’s  public relations objectives, the 
cost-benefit analysis and whether this is  an expense that is  appropriately factored into 
my rate base.”

In  our judgment, there i s  no relationship between the information you have requested 
and the stated purpose. However, we w ill provide the attached 1998 budget information 
as a courtesy, without waiver o f  our position that all requests for other than routine 
information must state a proper purpose. Enclosed is  a copy o f the 1998 Operating 
Budget approved by Matanuska Electric Association’s  Board o f Directors. Including 
memberships in associations,' claims settlements, customer service and information, 
annual meeting, d ivision personnel wages and benefits, marketing/sales expense, 
economic development, and other items, the Member and Public Relations D iv ision ’ s 
1998 budget is  $86 1,10 0 .

The other information you request is  extensive and not readily available. Before I 
embark upon what could be a timely and expensive research project,2 please help me to 
understand how the information you request w ill a ssist in accomplishing your stated 
objectives. In  addition, please provide some details regarding the “outstanding 
questions”  you have regarding M E A ’s  public relations objectives. Perhaps I could 
address them directly.

M E A ’ s  1998 budget, the same as those adopted in the 1994-97 period you cite, was 
developed by management at the direction o f the raember-elcctcd Board o f D irectors, 
and approved by the Board. I am certain me Board concluded the expenses were 
adequately factored into our rate base, particularly since the Board has worked 
diligently to reduce expenses and, in fact, has approved two rate reductions during the 
past 12  months.

M r. Hays, please understand that your inquiry comes at the busiest time o f the year for 
our department, as wc are preparing for the Annual Membership Meeting on April 30.

liDS/prw
ct: Consumer Prorettion Division. Alaska Public Utilities Commission

1 M emberships include dues for the National Rural Electric Cooperative A ssociation and Alaska Rural 
Electric Cooperative A ssociation, Northwest Public Power Association and approximately tw o do7en  
national, state and local associations, including chambers o f  comm erce.
2 The applicable M EA Board policy  requires you to prepay for that effort.
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Juneau 
Slale Copilol. Room <114 
Juneau, AK 99801-1182 
Phone (907)J6f'-49<1' 

Fax (907) 466-3-176

Good public policy dictates that those who are elected by the polity 
have the right and the responsibility to implement their own 
perspective and agenda on the operational management of the 
organization they were elected to by selecting and hiring paid staff of 
their own chosing. This holds true with the President of the United 
States, the Governor, and on down through the ranks of municipal 
forms of government. In each case the elected executives are 
granted the authority to select staff they have confidence will 
implement the agenda favored by the elected official.
When first organized under the Rural Electric Association, Alaska 
Cooperatives were beholden to this policy by a mandate from REA 
that dictated no General Manager's contract should exceed three 
years, the typical term of the elected boards of director of 
cooperatives. Since the abolition of REA, there is no official policy on 
the record to reinforce this traditional limit on cooperative executives’ 
contracts.
Indeed, since the demise of REA, we have seen the implementation 
of at least one utility cooperative General Manager contract that 
essentially grants a perpetual term through a unique automatic 
renewal clause that requires the Board to take affirmative action to 
negate the automatic renewal of the contract for another year on a 
five year term.
In the case cited above, if a new board of directors wished to 
terminate the current General Manager's contract, they could find 
themselves obligated to in effect buy-out the remainder of the term of 
the contract. With current utility mangers salaries and benefit 
packages reaching the $200,000 a year level, this could mean up to 
one million dollars, a figure most rural electric cooperatives would find 
staggering.
in  »*-





803 P.2d 402 ANCHORAGE DAILY NEWS V. ANCHORAGE SCH. DIST. (S. Ct. 
1990) 1990 Alas. Lexis 127

A N C H O R A G E  DAILY NEWS, Appellant,
vs.

A N C H O R A G E  S C H O O L  DISTRICT, Appellee

No. 3652, File No. S-3374 
SUPREME COURT OF ALASKA 

803 P.2d 402, 1990 Alas. LEXIS 127 
December 7, 1990

Appea l from the Superio r Court of the State of Alaska, Th ird Judic ia l D istrict, Anchorage , J. Justice
Ripley, Judge. No. 3AN 88 11807 Civil.

COUNSEL
D. John McKay, M iddleton, T imm e & McKay, Anchorage, fo r Appellant.
Ke rm it E. Barker, Jr., S tephanie D. Galbraith, Lane, Powell & Barker, Anchorage, fo r Appellee.

JUDGES
Matthews, Chief Justice, Rabinow itz, Burke, Compton and Moore, Justices. Moore, Justice, 
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OPINION

In this appeal we hold that a public interest litigant is  entitled to the fu ll amount o f its 
attorney's fees. We so  hold despite whatever minimal private interest the litigant may have had in 
the outcome o f its suit.

Fo llow ing our decision in Anchorage School District v. Anchorage Daily News, 779  P.2d 
1 1 91 (Alaska 1989), the prevailing party, the Anchorage Daily N ew s, moved for its co sts and 
"fu ll reasonable" attorney's fees, contending that "the Daily News . . . qualified as a public 
interest litigant." The school district opposed the motion, arguing that the Daily N ew s was 
motivated to bring su it by econom ic self-interest.

The superior court "accepted" the argument that the Daily News was a public interest litigant, 
but awarded it only part o f its attorney's fees, stating:

The pla intiff is  in the business o f gathering news. It does so  for the entirely proper purpose o f 
publishing that news for profit. T h is  profit lakes many form s — from the rates paid by its 
readership, to its own editorial proclamation as society 's crusading voice, to, it might even be 
supposed, its aspiration to a Pulitzer Prize for meritorious service in the cause o f the public 's 
right to know. There is  no vice in any o f these. Indeed most are praiseworthy. However, they 
benefit, they profit the Anchorage Daily News.

. .  . The court concludes that a significant part o f the p la in tiffs motivation to bring th is action 
was commercial in nature and personal to itse lf, but in part accepts p la in tiffs characterization o f



public interest litigation. For want o f a more precise method o f measure, the [c]ourt considers the 
motivations equal, and awards p laintiff one ha lf the actual fees o f $  4 ,13 9 , or $  2069.50, as a 
prevailing public interest litigant. Applying the partial compensation rule at 40% to the balance 
o f the fees actually incurred produces an additional $ 827.60, for a total fee award o f $ 2 ,89 7 .10 .

T h is  appeal followed.

I I

We reject at the outset any suggestion that a newspaper engaged in litigation to obtain 

information for public dissemination is  automatically a public interest litigant. 1 The facts o f the 
particular litigation must be evaluated on a case-by-case basis to determine public interest status.

Thu s, we examine first the factors critical to this determination in the case at bar. 2

In general, a litigant must satisfy the fo llow ing criteria to be deemed a public interest litigant:

( 1)  I s  the case designed to effectuate strong public po lic ie s?

(2) I f  the p laintiff succeeds w ill numerous people receive benefits from the lawsuit?

(3) Can only a private party have been expected to bring the suit?

(4) W ould the purported public interest litigant have suffic ient econom ic incentive to file  suit 
even if  the action involved only narrow issu e s lacking general importance?

M u rp h y  v. C ity  o f W ra ng e ll, 763 P.2d 229, 233 (Alaska 1988). The school d istrict 
im p lic itly  concedes that the Daily News sa tisfie s the first three criteria, but maintains all four 
criteria must be met to be a public interest litigant. W e held accordingly in M u rp h y , where the 
purported public interest litigant satisfied three o f  the four criteria, but was, nevertheless, denied 
public interest status for having sufficient personal economic motive to bring suit. M u rp h y , 763 
P.2d at 233 ; see also G old  B ond ho ld ers Protective C o u n c il v. A tch iso n , Topeka &  Santa Fe 

R y ., 658 P.2d 776 , 778  (Alaska 1983) (public interest status denied where court concluded 
bondholders had substantial private econom ic motivation to bring suit).

In our earlier decision , we recognized the important public policy violated by the school 
d istrict's refusal to d isc lo se  the terms o f the settlement agreement:

The people o f this state, through their elected representatives, have stated in the clearest o f 
terms that it is  more important that they have access to this type o f information than that it 
remain confidential. Thu s, wc hold that a public agency may not circumvent the statutory 
d isclo sure  requirements by agreeing to keep the terms o f a settlement agreement confidential. 
Under Alaska law, a confidentiality provision such as the one in the case at bar is  unenforceable 
because it violates the public records d isclosure statutes.

A nchorage Sch oo l D ist r ic t , 779 P.2d at 1 19 3  (emphasis deleted). It is  clear, therefore, that

the lawsuit filed by the Daily News vindicated an important public right;^ the main reason for the 
litigation, and its primary accomplishment, was to compel the school d istrict to d isc lo se  
information required by law to be available to the public. Moreover, whatever private interest the 
Daily N ew s might have had, economic or otherwise, was comparatively minor. Indeed, it is



highly unlikely that the Daily News would have brought its su it " i f  the action [had] involved only 
narrow issu e s lacking general importance." Murphy, 763 P.2d at 233.

G iven these circum stances, we conclude that the Daily News is ,  in th is instance, a public 
interest litigant, and that the superior court abused its d iscretion in awarding it on ly part o f its 
attorney’s  fees. Having qualified as a public interest litigant, the Daily News is  entitled to the full 

amount o f  its attorney's fees, to the extent that they are otherw ise reasonable.^

R E V E R S E D  and R E M A N D E D  for entry o f an amended judgment.

DISSENT

M O O R E , Ju stice , d issenting.

Because I find that the D aily N ew s fa ils the fourth criterion set out in Murphy, I do not agree 
with the m ajority's holding that the D aily N ew s is  a public interest litigant.

The majority summarily concludes that the D aily News' econom ic interest in th is litigation is  
"comparatively m inor." On the record presented in th is case, I  do not see any ju stifica tion 
whatsoever for the majority's conclusion .

The Daily N ew s’ su b m ission s to the superior court fail to substantiate its claim  that the 
commercial benefits o f this litigation are minimal. The paper sim ply asserts that its status as 
public interest litigant i s  beyond reasonable dispute. It argues that it would never have brought 
th is suit i f  it was only interested in financial gain because the co sts o f litigation outweigh any 

short-term increase in newsstand sa les resulting from the school d istrict sto ry .1

T h is  argument is  unpersuasive. A  newspaper's financial well-being depends on its circulation 
base and the paid advertisements generated by that circulation base, not on the 25 cent cover 
price. When a newspaper seeks access to information that is  being kept from the public, it builds 
goodw ill in the community and gains a competitive advantage. A newspaper with an image as 
champion o f the public's right to know increases its circulation base and attracts more advertisers

in the long-run.2 Plain common sense dictates that th is suit w ill have a direct impact on the

paper's circulation base and future profits. Absent any evidence to the contrary,3 it is  im possib le

lo conclude that the Daily N ew s pursued this suit only to further the public interest.^

The superior court properly considered these long-term econom ic benefits in reaching its

decision . It weighed the paper's commercial interest in its reputation^ and found that the Daily 
News had a significant commercial motivation in bringing this suit. A  trial court's determination 
o f a litigant's public interest status w ill not be overturned un less it is  "m anifestly unreasonable." 
Kenai Lumber Co. v. LeRescb, 646 P.2d 2 15 , 222 (Alaska 1982). Thu s any party challenging 
the superior court's decision in this regard has a heavy burden o f persuasion. Western Airlines, 
Inc. v. Lathrop Co., 535 P.2d 1209, 1 2 17  (Alaska 1975). On appeal, the Daily N ew s has not 
met its heavy burden o f persuasion. The superior court’s  determination that the Daily News has a 
commercial interest in this litigation should be upheld and the paper should be denied public 
interest status.
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In granting the Daily News public interest status, the majority applies the fourth criterion 
without reflecting on its purpose. The fourth criterion tests whether a litigant has a su fficient 
private interest in a su it to offset the deterrent effect o f  the co sts o f litigation. K ena i L u m b er 
C o ., 646 P.2d at 223. In the past, we have been unw illing to award public interest status to 
litigants who are acting in their private interests and not on behalf o f the public. See M o b il O il 
C o rp . v. Loca l B oundary C om ra 'n , 5 18  P.2d 92, 104 (Alaska 1974). In  its analysis, the 
majority fa ils  to appreciate the fact that the public importance o f this litigation is  directly tied to 
its commercial value to the newspaper. Thu s the majority's rote application o f the fourth criterion 
sidesteps the basic question o f whether the litigation co sts w ill, in fact, deter the newspaper from 
bringing sim ila r su its. When the majority observes that "it appears highly unlikely that the Daily 
News would have brought its su it 'i f  the action [had] involved only narrow issu e s lacking general 
importance,"' it fa ils to reach the issue o f deterrence.

The newspaper’s econom ic interest in this litigation is  not rendered insign ificant sim p ly 
because it is  dependent on the public importance o f the issu e s at stake. The D aily N ew s has a 
significant econom ic interest in maintaining and increasing its circulation and advertising 
revenues. Given the record presented in this case, the D aily  News has ample econom ic incentive 
to bring th is suit despite the co sts o f litigation. Thu s, the Daily News fa ils the fourth criterion and 
should be denied public interest status.

The D aily N ew s is  a profit-making enterprise. The co sts o f  these su its are part o f doing

business and should not be subsid ized by the taxpayer^ as a matter o f policy. The majority 
provides no adequate justification for creating what amounts to a special exception for 
newspapers (or any other news organization) by insulating their bu siness motives from scrutiny 
under the fourth criterion. The majority's analysis guarantees a newspaper public interest status 
for virtually any su it that a newspaper is  likely to bring. T h is  is  a Pandora's box that should not be 
opened. There are better uses for public funds. The D aily News and other commercial news 
organizations should not be held to a le ss  rigorous standard than the ordinary litigant.

For the above reasons, I  respectfully dissent.

O P I N I O N  F O O T N O T E S

1 W e a lso  express ly reject the trial court's bifurcation of the public interest litigant ana lys is . W e  find no 
justification to create such a dichotomy. A litigant either sa tis f ies the requirements for being a public 
interest litigant, or does not.

2 W e apply the abu se  of discretion standard "in reviewing a trial court's finding that a litigant has a 
public interest status." C i t i z e n s  f o r  t h e  P r e s e r v a t i o n  o f  t h e  K e n a i  R i v e r ,  I n c .  v .  S h e f f i e l d ,  758 P.2d 
624, 626 (Alaska 1988); s e e  a l s o  M u r p h y  v .  C i t y  o f  W r a n g e l l ,  763 P.2d 229, 233 (Alaska 1988).

3  There is no question that the documents were re leased so le ly  becau se  of the Daily News's efforts. 
Cf. P u b l i c  L a w  E d u c a t i o n  I n s t .  v .  U n i t e d  S t a t e s ,  D e p ' t  o f  J u s t i c e ,  2 4 0  U.S. App. D.C. 1 6 6 ,  7 4 4  F.2d 
1 8 1 ,  1 8 3 - 8 4  (D.C. Cir. 1 9 8 4 ) .

4 The superior court conc luded that som e of the fees subm itted were unreasonable . On remand, the 
superior court need only award the Daily News mil r e a s o n a b l e  attorney's fees. H u n s i c k e r  v .  T h o m p s o n ,
717 P.2d 358, 359 (Alaska 1986).
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D IS S E N T  F O O T N O T E S

1 The Daily News calcu la tes tha t it would have to sell 18,000 extra newspapers to recoup the costs of 
litigation.

2 Th is court shou ld take jud ic ia l notice of the Daily News' television advertisem ents which cla im that 
its c ircu la tion grea tly exceeds tha t of its nearest competitor. C learly the Daily News understands the 
commerc ia l im portance of a wide circu la tion base.

3 The Daily News offe rs no hard proof on this issue. It mere ly asserts:

The fac t tha t the news media, acting as surrogates fo r the public in pursu ing access to information, 
must stay in business to do so and in fac t attem pt to operate a t a profit as other businesses do, does not 
change the nature o f the public-in te rested pursuit of such records and meetings. No e c o n o m i c  in terest 
can reasonab ly be argued . . .  tha t m ight have motivated the Daily News to proceed as it has below.

4 There is no reason to assum e that newspapers are different than any o the r kind business. Many 
large businesses routinely engage in pub lic service activities to improve the ir pub lic image. O ften such 
businesses even run advertisements selling this image to the public. Like any form o f advertis ing, such 
public serv ice activ ities are an investm ent in future profits and a part of doing business.

5 The Daily News contends on appeal that reputational benefits are non-econom ic and thus legally 
irre levant. Th is argument is w ithout merit.

6 The s ta te (and by extension the taxpayers) will always have to bear the fu ll cost of defend ing these 
suits even when the newspaper loses.
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HB 176 -  Attorney foes for public interest litigants

The Alaska Supreme Court has established a unique and creative doctrine, 
known as the Public Interest Litigant Doctrine (PILD), which is not codified 
in any law or set out in any procedure, but has evolved through the court’s 
decisions. PILD was established by the court to allow private plaintiffs to 
advocate for issues in the public interest.

PILD provides an exception to Civil Rule 82. Rule 82 sets out a formula for 
the reimbursement of attorney fees to be collected by a prevailing party in a 
legal action. The prevailing party is entitled to 30% of actual, reasonable 
attorney foes if the case goes to trial, and 20% if it does not. It is interesting 
to note that Alaska is the only state in the union that utilizes this system. In 
all other states, the party that files or defends a legal action is responsible for 
their own expenses.

If the court grants a party in a legal action “public interest litigant”status that 
party is allowed to collect full reasonable, actual attorney fees if they 
prevail. If they lose, the public interest litigant pays none of the prevailing 
party’s attorney fees.

I believe that PILD has developed into an encouragement, an incentive for 
litigation causing valuable state assets to be used to fund plaintiffs’ law 
firms. Over the past several years these organizations have challenged the 
state in our effort to develop our resources.



p*

Representative Joe Green 
Sponsor Statement 
HB 176

HB 176 does not in any way hinder these groups from filing legal challenges 
to administrative decisions, but it does require them to pay for their own 
lawsuits, to the extent that other Alaskans do. The state employees 
responsible for utilizing our natural resources are conscientious public 
servants. Guided by our constitution, statutes and regulations, they practice 
due diligence in determining that the disposal of our hydrocarbons, minerals, 
timber, fish, water, and land, are in the best interests of Alaskans. Not 
surprisingly, this public process never seems to be good enough for the 
people who profit from filing lawsuits. HB 176 doesn’t prevent these people 
from challenging the process, but it does make then do it at their own 
expense.

Abuse of the broad definition of who can be a public interest litigant, and an 
even broader definition of “prevailing party” has occurred. HB 176 
establishes some limits in the public interest litigant doctrine.
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T ru ste e s  fo r  A la sk a  i s  a p u b lic  in te re st  

env iro nm enta l la w  f irm  that h a s p ro v id ed  

legal se rv ic e s  in  A la sk a  s in c e  19 74 . O u r 

advocacy w o rk  and lega l ca se s deal w ith  o il 

and ga s d eve lop m en t, m in in g , h a za rd o u s 

w aste  m anagem ent, a ir p o llu t io n , w ater 

p o llu t io n , w e t la n d s m anagem ent, land  u se  

m anagem ent, and p ro tectio n  o f m a rine  

e co sy ste m s. O u r  su c c e s se s  have se t  s ig n if ica n t  

legal p reced ent in  en v iro n m en ta l la w  on  a 

state and nationa l le v e l. W e have in itia ted  

h u n d re d s o f  a d m in istra t iv e  a ct io n s and legal 

ca se s on  b eha lf o f  a broaa co n st itu e n cy , 

in c lu d in g

loca l and nationa l en v iro n m en ta l g ro u p s, 

A la ska  N ative v illa g e s and n o n p ro fit  

o rg a n iza tio n s, co m m u n ity  g ro u p s, 

co m m ercia l f ish e rm e n , and in d iv id u a ls  

com m itted  to p ro tection  and w ise  

m anagem ent o f A la sk a 's  natural re so u rce s. 

W h ile  w e have a nu m b er o f ca se s p e n d in g  in  

state and federal co u rts , w e v ie w  lit ig a tio n  as 

a tool o f la st  re so rt  fo r a ch ie v in g  effective and 

la st in g  re so lu t io n  o f re so u rce  m anagem ent 

co n flic t s . W h e re  appropria te , w e encourage 

and a s s is t  o u r  c lie n t s  in  w o rk in g  to ach ieve 

d e sire d  p ro tection  th rou gh  negotia tion  and 

c o n se n su s .

1 W h y  d o  w e  e x is t ?
To  p ro v id e  n o -co st  lega l se rv ic e s  re la tin g  to env ironm enta l and natural re so u rce  p o lic y  m atters 

to in d iv id u a ls  and  g ro u p s w h o se  co n ce rn s w o u ld  be u n rep re sen ted  if  forced  to pay fo r  private 

rep resenta tion .

feiid W h a t  h a v e  w e  a c c o m p l i s h e d ?
O v er the la st  tw enty  y e a rs, T ru ste e s  ha s in st itu ted  a nu m b er o f im p ortant 

legal a ct io n s and in it ia t iv e s :

• H e lp ed  p reven t o il and ga s d r i l l in g  in  the A rc t ic  N ationa l W ild life  

R efuge.

• Fought fo re stry  and m a rine deve lopm ent p ro je c ts that threatened 

trad itiona l N a tive  A la sk a n  v a lu e s and p ra ctice s.

• Forced  the U S  E n v iro n m en ta l P rotection  A g e n cy  to set na tio nw id e  

sta n d a rd s to red u ce  m in in g  in d u st ry  p o llu t io n  to r iv e r s  and stre a m s.

• Prevented o ff sh o re  o il and g a s d evelopm ent in  fra g ile  m arine 

e c o sy ste m s o ff  A la sk a 's  co a sts.

• H a lted  ille g a l and sh o rt s ig h te d  road d evelopm ent in  so m e  o f 

A la sk a 's  m o st p r ist in e  and natural areas.

• W orked  to red u ce  the w a ste  and p o llu t io n  from  in d u str ia l h ig h  se a s 

f ish in g  fle e ts in  the N o rth  P acific .



T ru ste e s  fo r  A la sk a filc :/ / /H |/T E M P /~ h d p rc v .h t i i

I H ow  do  yon  h e lp  p eop le  in  m y  com m un ity?
M a n y  o f o u r lega l v ic to r ie s  are fa r-rea ch ing , se tt in g  p reced ent n a tio n w id e  fo r  en v iro n m en ta l 

p ro tection . T h e se  p re ced en ts are part o f  the b o d y  o f la w s e n su r in g  clean  a ir and w ater, and the 

w ise  d eve lop m ent o f  natura l re so u rc e s  in  y o u r co m m u n ity .

I W hy  do  w e n e ed  y o u r  suppo r t?
T ru ste e s h a s been p ro v id in g  legal co u n se l to env iro nm enta l g ro u p s, N a tive  v il la g e s and 

n o n p ro fit  o rg a n iza tio n s, ru ra l co m m u n it ie s , f ish e r s ,  h u n te rs and o the r co n se rv a t io n ist s  w h o  

have asked fo r o u r h e lp  in  d e fe n d in g  the r ic h  natural re so u rce  herita ge that m akes A laska 

u n iq ue . T h ro u g h o u t th is  tim e, T ru st e e s  fo r  A la sk a  ha s been w il l in g  and able to re sp o n d  to these 

req u ests.

A s  d o o rs to a ch ie v in g  en v iro n m en ta l p ro tection  are b e in g  sla m m ed  in  C o n g re s s  and the A la ska  

L eg isla tu re , they are a lso  b e in g  q u ie t ly  c lo se d  in  state and federa l a g e n c ie s. T h is  trend lea ves the 

co u rt sy ste m  a s the o n ly  e ffective  avenue fo r  a ch iev in g  en v iro n m en ta l p ro te ct io n . C o n se q u e n tly , 

w e have been d e lu ged  w ith  re q u e sts fo r adv ice  and a ssista n ce .

iH ow  can I b e  su re  tha t you  w ill u se  m y m oney  w ise ly  a n d  w o n ' t  w as te  it?
Y o u r p led ge w il l  he lp  u s  in  a n sw e r in g  the m any req u e sts fo r he lp  that aw ait o u r  im m ed iate 

attention, and w il l  a id  u s  in  la u n ch in g  an "a ll f ro n ts"  e ffo rt to u se  o u r  cu rre n t , st ro n g  

env ironm enta l la w s to defend  A la sk a 's  natural trea su re s. W e a p p ly  y o u r  co n tr ib u t io n  d ire c t ly  

tow ard o u r legal d e fen se  o f the f ish , w ild life , recreation  and sc e n ic  v a lu e s w e a ll c h e r ish . W e 

know  that if  w e  d o n 't  m a inta in  a "lean  and m ean" o rg a n iza tio n , yo u  w o n 't  su p p o rt  o u r w o rk , 

and the re q u e sts w e rece ive  fo r legal rep resenta tion  w il l  go u n a n sw ered .

I C an  I vo lu n tee r?  H ow?
W e su p p lem en t o u r legal w o rk  w ith t he he lp  o f  v o lu n teer a tto rn eys, w e a lso  accept la w  stu d e n t 

in te rn s th rou gh ou t the year. I f  yo u  have technica l o r co m p u ter e xp e rien ce , w e  m ay be able to 

u se  y o u r he lp .

V isit O u r  S is te r W eb S ite

C lic k  here  to v is it  o u r s is t e r  w eb site . V iew  

updates and a le rts on cu rre n t is s u e s  and 

read co p ie s  o f o u r past n e w sle tte rs !

N ow  A ccep ting  Your D on a t io n s  over 
th e  In te rne t!

T ru ste e s  fo r  A la sk a  d e p e n d s u p o n  p u b lic  

su p p o rt  to co n tin u e  it s  w o rk . T h ro u g h  an 

a llia nce  w ith  C h a r it ie sU S A , yo u  can donate to 

T ru ste e s v ia  a se cu re  se rv e r . C lic k  the ( i iv  

I " l  mu to make a co n tr ib u t io n . A l l  g if t s  are 

tax-deductib le .

Contac t Us!

T ru ste e s  fo r  A la sk a  

725 C h r is te n se n  D r iv e , S u ite  4

2 o l' 3 4 /1- 1/9 9  4 :5 5  l > \ 1



T ru ste e s  lo r  A la sk a filc :/ / /H |/T E M P /~ h d p rc v .h tn

p h o n e  -  (907) 276-4244 

fax -  (907) 2 76 -7 110  

em a il — t r u s h n ^ ig e .o n 1,

A ncho rage , A K  99501-2101

©  1997, T r u ste e s  for A la sk a . A ll r ig h ts  r e se r v e d .
C rea ted  b y  M a g u ire  Y laguin-.
H o s te d  b y  N mj’liII T e c h n o lo g y .

If y o u  e n c o u n te r  p r o b le m s  w ith  th is  s ite , p le a s e  c o n ta c t th e  'M T  A d m  u.
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S C L D F

Sierra Club Legal Defense Fund

C onten ts

• What is  S C L D F ?  (below)
• U sing  Law and the Courts To Protect the Land (below)

o  M ineral K ing
° Admiralty Island. Alaska
° A ir Quality and the Colorado Plateau

• S C L D F  "Logging Without Law s" Rider Docket (1/96)
• Honolulu office

W h a t is S C L D F ?

The Sierra Club Legal Defense Fund (SC LD F) is  a public interest law firm ( IR C  501(c)(3)), founded in 
19 7 1 , that brings environmental litigation on behalf o f the Sierra Club and other environmental 
organizations. Headquartered in San Francisco, with o ffice s in Washington, D .C ., Denver, Seattle, 
Honolulu, Juneau, Montana, Florida, New Orleans, and Tallahassee.

U sin g  L a w  and  the C o u rts  T o  P ro tec t the L a n d

It may be hard to believe now, but until the late 1960s there was no such thing as environmental law, at 
least in the way we understand it today.

Conservationists had tried rarely, and with little su cce ss, to pursue their goals through the legal system . 
Plaintiffs seeking to protect the environment lacked what most judges considered a prerequisite to a day in 
court: a financial interest in the outcome o f the dispute. For all intents and purposes, the courthouse door 
was closed  to those who would preserve mountains, meadows, forests, and streams, for recreation, w ild life, 
or for other uses that resource managers call "non-consumptive."

In the late 1960s, however, a profound change began in the courts, triggered by a lawsuit brought against 
the Federal Power Com m ission . At issue was a plan by a New York utility, Consolidated Edison, to build a 
hydroelectric plant at Storm K ing Mountain on the Hudson River. Lawyers for the Scen ic Hudson 
Preservation Conference, the Sierra Club, and three nearby towns persuaded the federal Court o f Appeals 
that the p laintiffs' "aesthetic, conservational, and recreational interest" in the area ju stified  there being 
granted "standing" to sue. W hile this decision affected only disputes based on a limited area of the law 
regarding power development, conservationists were given hope that courts throughout the nation might 
soon grant them standing to file  suit.

New initiatives within the Sierra Club also contributed to the genesis of environmental law. For many 
years, the C lub ’s  legal program served mainly to help with contracts and other internal matters" But in the 
late 1960s, newly appointed Sierra Club Legal Committee Chair Phil Berry and Conservation D irector 
M ichael M cC lo sk ey  began to urge using the courts to pursue conservation objectives. Tw o San Francisco
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attorneys, Don Harris and Fred Fisher, joined the fledgling campaign and helped recruit other lawyers to 
the cause.

Soon, volunteer attorneys were battling government agencies over timber sa les and other matters, and in 
1970 Harris argued the first case brought under the National Environmental Policy Act. W ith Earth Day 
fresh in mind, C ongress was sw iftly  enacting new environmental statutes, and such su ites were vital to 
ensuring enforcement and clarifying lawmakers' intentions. It soon became evident that a volunteer 
organization was inadequate to realize the potential o f environmental law.

The Sierra Club Legal Defense Fund was formed to realize that potential. Established in 19 7 1 with the aid 
o f a generous grant from the Ford Foundation, and supported by The S ien  a Club Foundation, the Legal 
Defense Fund was created legally and financially d istinct from the Sierra Club. T h is  allows the 
organization to so lic it  and accept tax-deductible contributions, and to represent clients other than the Sierra 
Club itself.

Mineral King
It didn't take long for the young Legal Defense Fund to break new ground in environmental law. A  suit 
over a place called Mineral K ing, first filed in 1969 by attorneys hired by the Club and taken on by the 
Legal Defense Fund two years later, became one o f the organization's most important victories when the 
U .S . Supreme Court used the case to broaden the principle o f standing from the Storm K ing litigation.

Mineral K ing  is  a small valley about 7,000 feet high in the southern Sierra Nevada. The Hat valley floor, a 
fraction o f the size  o f Yosem ite Valley, is ringed by magnificent 12,000-foot peaks. In  1926 an early Sierra 
Club campaign to establish Sequoia National Park brought protection to an area that surrounded M ineral 
King, but the valley itse lf remained under Forest Service jurisd iction, subject to the Serv ice 's multiple-use 
management.

In 1965 the Forest Service invited private companies to propose winter-sports resorts in Mineral K ing.
Walt D isney Enterprises won the agency's approval for a plan that would have jammed M ineral K ing with 
as many as 27 chair lifts, an ersatz alpine village, a huge underground parking garage, restaurants, and 
more: a total installation that the D isney master plan called the equivalent o f s ix  Squaw V a lleys. The plan 
envisioned more tan two m illion v isito rs to Mineral K ing each year, a level o f use that makes the far larger 
Yosemite Valley desperately overcrowded.

In the 1940s the Sierra Club had approved in principle a modest sk i resort in Mineral K ing. Such resorts 
were sm aller then, and the Club was trying to find suitable sites for a fast-growing sk i industry. Twenty 
years later, however, the Club found many features o f the D isney plan objectionable. F irst, it was too big. 
Second, it required upgrading the only road into the valley, a road that passes through Sequoia National 
Park. Th ird , it seemed a dubious proposition to devote so  much public land to the profit o f private 
enterprise. And fourth, Mineral King was designated a game refuge, and a giant resort was incompatible 
with the idea o f preserving w ild life . W hile the Club mounted a campaign to preserve the valley through 
legislative action, it also sought ways to halt the proposed development.

The Club asked the Forest Service to estimate the environmental effects o f the project; when the agency 
refused, the Club then asked the National Park Service to deny perm ission to improve the road through the 
park, again without su cce ss. Having run out of options, the Club filed suit. The district court issued an 
injunction that halted further work on the resort. The Forest Serv ice 's subsequent response was to ask the 
Court o f Appeals to d ism iss the case on grounds that the Club lacked standing lo sue: lo sing that legal 
round, the Club appealed to the Supreme Court.
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Setting ground rules for future environmental litigation, the Supreme Court handed the Sierra Club what 
might be called a friendly defeat: while the court rejected the C lub's complaint as failing to show the 
organization's standing to sue, Legal Defense Fund attorneys were allowed to rewrite it to address a new, 
broadened rule o f standing defined by the court. T h is  rule stated that while a party must be injured to file  
suit, the injury can be to recreational interests, rather than only to financial interests. T h is  new rule entered 
into the "common law" and opened the courts to environmental plaintiffs across the country. The door that 
had been sligh tly  opened in the Storm King case under a particular statue was now thrown wide open. The 
Club 's amended complaint detailed members' recreational use o f Mineral K ing and the harm they would 
suffer without court action.

By the time attorneys filed the amended complaint, the National Environmental Policy Act had become 
law, and the Club asked the court to order the Forest Service to prepare an environmental impact statement 
on the project. T h is  p rocess, which involves public hearings and sc ien tific  studies, increased the public's 
interest in the dispute. Sensing a profound change in the public's mood. D isney dropped its proposal, and 
in 1978 the grassroots legislative campaign bore fruit when Congress and President Carter added M ineral 
K ing  to Sequoia National Park.

In those early days the Legal Defense Fund represented the Sierra Club almost exclu sively . But as the 
organization grew and its attorneys branched out, they took on new clients from other corners o f the 
environmental community. W hile the Sierra Club remains a major client, Legal Defense Fund attorneys 
now represent dozens o f  other groups.

Over the years, the Legal Defense Fund has been involved in many o f the c la ssic  cases in environmental 
law, both setting legal precedents that can be followed across the nation, and complementing legislative 
and grassroots campaigns to preserve valuable areas. Among the most important cases are these:

Admiralty Island, Alaska
The object o f  Sierra Club and Legal Defense Fund efforts that continue to this day. Admiralty Island is  a 
million-acre paradise in the Pacific west o f Juneau known to the native T ling it as K o o i z - n o o w u o  the 
Fortress o f the Bears. A part o f the nation's largest national forest, the Tongass, the heavily forested island 
supports the w orld 's densest concentrations o f Alaskan brown bears and bald eagles, and vast numbers o f 
salmon, otters, trout, and other creatures.

But the Forest Serv ice had long been determined to see Adm iralty's hemlock and spruce clearcut, despite 
the destruction th is would wreak upon the majestic island 's w ild life  and Native peoples. When the Service 
ignored pleas from conservationists to halt an unprecedented 50-year timber harvest lease that would have 
left much o f Admiralty roaded and barren, the Sierra Club launched what eventually became a number o f 
incredibly com plex se rie s o f lawsuits and appeals. A s in the Mineral King case, the Admiralty litigation 
was begun by an attorney working directly for the Club (in this case Warren Matthews, now an Alaska 
Supreme Court Ju stice) and was later assumed by the Legal Defense Fund.

A lso  like the M ineral K ing  case, litigation helped persuade the corporation holding the lease to abandon 
the project. T h is  bought time while the Sierra Club and other groups waged a dramatic and long-running 
legislative campaign to protect Alaskan wild areas, including Admiralty. That campaign succeeded in 1980 
with the passage o f the Alaska National Interest Land Conservation Act, which granted w ilderness status to 
almost all o f the island; left out was Angoon, Admiralty's only settlement, and a controversial 23,040-acre
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area comprised o f three o f the island's most valuable watersheds. Legal Defense Fund attorneys continue 
battling to protect portions o f that area from clearcutting by the Shree Atika logging corporation.

Air Quality and the Colorado Plateau
The parks and wildlands o f the Colorado Plateau-Grand Canyon. Z ion , Canyonlands, and other areas-are 
famous for their expansive views. At the same time, developers have sought to build stripm ines, coal-fired 
powerplants, uranium m ines, and other projects that would spo il views and su lly  air quality across the 
entire region, parks and wildlands included.

Passage o f the first A ir Quality Ac* in 1967 committed the federal government to "protect and enhance" the 
nation's air. T o  implement the act, the National A ir Pollution Control Administration (N A PCA , an agency 
then within the Department o f Health, Education, and Welfare) decreed that in areas where the air was st ill 
relatively clean, like the Colorado Plateau, the federal government must undertake to "prevent significant 
deterioration" o f air quality. T h is  important provision o f the regulations is  abbreviated "P SD ."

In 1970, however, NAPCA was transferred to the new Environmental Protection Agency, and when the 
Clean A ir  Act was enacted by Congress that year, there was no exp licit reference to PSD . The EP A 's 
regulations to implement the new Clean A ir Act included provisions that would have allowed the dirtying 
o f clean air in most o f the country. On the Colorado Plateau, that would have meant polluted sk ie s from 
stripm ines, powerplants, and other projects, approval for which had been blocked in part by the PSD 
standards.

The Legal Defense Fund sued, arguing that the "protect and enhance" language in both clean air laws 
strongly implied the PSD requirement. A district court agreed, and so  did the Court o f Appeals and the 
Supreme Court (although neither wrote an opinion). When the Clean A ir Act was amended in 19 77 , 
Congress added PSD as an explicit provision o f the law. The PSD lawsuit helped protect air quality over 
the Colorado Plateau's parks and wildlands, while it aided in blocking developments that would have 
fouled land, water, and air throughout the region.

These are ju st two o f the cases in which the Sierra Club Legal Defense Fund has made a difference. There 
have been hundreds o f such lawsuits in the years since the organization hung out its sh ingle , and there w ill 
be many more.

Sierra Club members and other conservationists usually turn to litigation when ail other remedies are 
exhausted. Upon being contacted by o ffice rs o f a Club chapter considering a suit. Legal Defense Fund 
attorneys review the dispute to determine its prospects for su cce ss in court, whether it could set a precedent 
useful elsewhere, and if  a victory could be sustained politically. When a good case cannot be accepted 
owing to workload, the Legal Defense Fund attempts to find volunteer or rcduced-fce lawyers to help the 
chapter with its case.
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Back  to S ie r ra  C lu b  home page.

Sierra Club Legal Defense Fund, 180 Montgomery St., San T?rancisco, C A  94104, U SA . Telephone 
1-415-627-6700. E-m ail: san.francisco.scldfC^sierracluh.r

Sierra Club, 85 Second St., Second Floor, San Francisco, C A  94 10 5-3441, U SA . Telephone (4 15 ) 
977-5500 (voice), (4 15 ) 977-5799 (FA X ). Text written by Tom  Turner, 1989. Last updated 12  March 
1996.
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HB 177
S p on so r  S ta tem en t

"An Act relating to foster parents; relating to the right of foster parents 
to have notice of, and testify at, delinquency hearings and to the 
disclosure of minors’ records to foster parents; and amending Rules 3, 
7,10,12,15, 21,23, and 25, Alaska Delinquency Rules."

F o ste r  p a re n ts o ften  are an in o rd in a te ly  v a lu a b le  re so u r re  to the State 
o f  A la sk a  ca se  w o rk e rs  and ju d g e s in  re sp e ct  to the c o n d it io n  and b e st 

in te re st s  o f  a fo ste r  c h ild  in  state cu sto d y . T h i s  b i l l  re q u ire s  that fo ste r  
p a ren ts be a llow ed  to be p re se n t and have a v o ice  at a ll p ro c e e d in g s 
d e a lin g  w ith  the d isp o s it io n  and treatm ent o f  the c h ild .

B ecau se  th e se  fo ste r  p a rents liv e  w ith  the c h ild  c o n t in u a lly , and are 
o ften  v e ry  e xp erien ced  at d ea lin g  w ith  tro u b led  c h ild re n , m o st  fo ste r  
p a ren ts are an e xce lle n t re so u rce  fo r  the o v e rw o rk e d  ca se  w o rk e r s  and 
the b u sy  ju d g e s  w h o  m u st make im p orta nt d e c i s io n s  c o n c e rn in g  

c h ild re n  w ith  v e ry  lit t le  in fo rm a tio n .

L a st yea r, w e  in tro d u ced  H B  456 w h ic h  gave the r ig h t  o f  fo ste r  p a ren ts 
to have n o tice  o f, and te st ify  at, c h ild - in -n e e d -o f-a id  (C IN A )  and 
d e lin q u e n c y  h e a r in g s and to the d is c lo su re  o f  m in o r s ' r e c o rd s  to fo ste r  
p a ren ts. In  a d d it io n , H B  375 , the C h ild  P ro te ctio n  B ill w h ic h  
p re d o m in a te ly  fo cu se d  on  C IN A  p ro ce e d in g s, w a s in tro d u ce d . D u e  to 

it s  su b je ct , w e  w ere  able to in co rp ora te  h a lf  o f  H B  456 in to  H B 375 .

N o w  la w , H B  375  g iv e s  fo ste r p a ren ts a x*ight to be hea rd  in  C IN A  co u rt  

p ro ce e d in g s, but not in  d e lin q u e n cy  h e a rin g s. H B  1 7 7  w i l l  e s se n t ia lly  

a ch iev e  m y  o r ig in a l in tent and w il l  a llo w  fo ste r  p a re n ts a v o ice  in  

co u rt  and in fo rm a tio n  w ith o u t rega rd  to the p r o c e s s  in  w h ic h  th e ir  

fo ste r  c h ild re n  are in v o lv e d .

- E-in.nl - 
Ruprusenlalive.Pied.Dyson
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