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LEGISLATION TO ACCOMPANY TOBACCO SETTLEMENT
“MODEL STATUTE” - HB 102/SB 84

The Tobacco Settlement: The tobacco manufacturers that participated in the November 23, 1998,
settlement with the states represent over 98 percent of the tobacco manufacturing industry. The
participating manufacturers agreed to make payments to the state for their violations of state law and to
restrict their marketing practices. Alaska’s payments over 25 years will total nearly S670 million. No
legislation to approve the terms of the settlement is required. However, the Master Settlement
Agreement (MSA) contemplates important legislation, referred to as the “Model Statute,” to assure
that all manufacturers of tobacco products are accountable to Alaskans for potential future costs
associated with their tobacco sales in the state.

Overview of the Model Statute Legislation: The settlement contemplates that all states will pass a
model statute, with the goal being to provide assurances that all companies that sell tobacco products,
including those that did not participate in the settlement, are financially capable of fulfilling their
economic obligations, if any, to citizens and to the states. The model statute will give all tobacco
manufacturers that sell their products in a state the option to either 1) sign on to the settlement
agreement or 2) establish an escrow account and pay into that account at a stated rate per unit of
tobacco sold in the state. The rates are proportional to the payments to be made by the participating
manufacturers under the settlement. In other words, a tobacco manufacturer that did not participate in
the settlement agreement could not get around the restrictions in the settlement and sell its products in
Alaska with impunity, leaving either individual Alaskans, or the state, to pay the costs of treating

resulting illnesses.

In addition, passage of the model statue legislation will protect the state's annual payments from a
potential, but unlikely, Non-Participating Manufacturer Adjustment (see explanation below).

This statute was the subject of extensive and difficult negotiations, including discussions on whether
the statute would survive legal challenges. The statute was reviewed by a number of antitrust and
constitutional law experts who opined that this statute would survive legal challenge.

Except for a few minor procedural changes, SB 84 and HB 102 are identical to the Model Statute

provided in Exhibit T of the MSA.

Importance of Model Statute: Alaska is not required to pass the model statute to receive payments
under the terms of the settlement. However, if Alaska does not pass the model statute, it will risk a

reduction in payments under the Non-Participating Manufacturer (NPM) Adjustment formula of the
settlement. Passing and enforcing the model statute will protect against such a reduction.

The settlement provides for an adjustment to a state’s payments if the participating manufacturers
experience a disadvantage and lose in-state market share for sales of their tobacco products to non-
participating manufacturers as a result of the marketing restrictions, payments, and other provisions in
the settlement agreement. However, each state has a safe haven from the application of the reduction
formula: if it passes the model statute and enforces it, the state will be exempt from any payment
reductions even if the settlement was a significant factor contributing to the participating
manufacturers’ loss of market share. Indeed, even if a court were to find the statute unconstitutional,
the maximum NPM Adjustment Alaska would have to bear is 65% of the payment in any particular
year. Without the passage of the statute, the maximum NPM Adjustment would be 100%.

HBI102/SB84
February 24. 1999
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Sectional Analysis

Section One: Section One is the findings and purpose section of the model statute legislation.
Section One identifies tobacco as a serious public health problem in Alaska and discusses the
burden that treating tobacco-related illnesses places on the State of Alaska. This section also
establishes that it is the policy of the State of Alaska that tobacco product manufacturers—not the
state or its citizens—bear the financial costs of treating smoking-related illnesses. Section One
establishes the need to prevent other non-participating manufacturers from reaping short-term
profits in Alaska, while leaving the state and its citizens without any financial protection from the
known harms related to cigarette smoking. Finally, Section One identifies the purpose of the model
statute legislation as the implementation of the November 23, 1998, MSA

Section Two: Section Two amends Alaska Statutes, Title 45, by adding Chapter 53, which is
entitled “Cigarette Sales.”

Sec. 45.53.010 recognizes the MSA entered into between the State of Alaska, and the
Participating Manufacturers in Statiev. FhillipMamis, 1Ju-97-915 CI.

Sec. 45.53.020 requires that all tobacco product manufacturers do one of two things: (1)
participate in the MSA, or (2) establish an escrow account and place dollars into that account at a
stated rate per unit sold in this state. The rates are calculated to be equivalent to the rates paid by
the Subsequent Participating Manufacturers (tobacco companies that signed the MSA after it was
signed by the four original participating manufacturers) pursuant to the MSA. The changes in the
rates also mirror the changes in the MSA annual payments on a per unit basis.

A manufacturer who places funds in escrow is entitled to withdraw interest or other earnings from
the account as they are earned. The principal deposited in escrow can be released from escrow

only:

1. to pay ajudgment or settlement on any claim brought by the State or a party located in or
residing in Alaska;

2. if the manufacturer establishes that the amount it would have paid the State had it
participated in the MSA is less than the amount the manufacturer is required to place in
escrow. In this case the manufacturer is allowed to withdraw the excess from the escrow; or

3. if the funds have remained in escrow for a period of 25 years from the date of payment,

Sec. AS 45.53.030 requires the commissioner of revenue to adopt regulations under the
Administrative Procedure Act necessary to determine the volume of cigarettes manufactured by a
tobacco product manufacturer that enter Alaska for sale in the state based on the amount of excise
taxes paid. This will allow the commissioner of revenue to determine whether a tobacco
manufacturer that does not sign the Master Settlement Agreement is making the appropriate
deposits into the escrow account provided under AS 45.53.020.

Sec. AS 45.53.040 provides for auditing by the Alaska Department of Revenue of payments
into escrow required by a tobacco manufacturer and enforcement by the Alaska Department of Law.
This section provides for different levels of penalties against a tobacco manufacturer that fails to
make the required deposits into escrow. If enforcement by the department of law is required and
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the state prevails in an action brought under this section, the court may award the department full
reasonable attorney’s fees.

Sec. AS 45.53.990 sets forth the definitions. Many of the bill's definitions incorporate by
reference the definitions in the MSA. This was done to avoid any confusion between the two
documents, and to prevent this legislation from being overly lengthy. The MSA is a public
document approved by the Juneau Superior Court on February 9, 1999, in the case of State of

Aled@a v. Fhilip Momis iJu-97-915 CI. A complete copy of the MSA can be found at
WWww.naag.org on the Internet.

Consequences If the Legislature Does Not Pass the Model Statute

It is important to note that the State of Alaska is not required to pass the model statute legislation.
The MSA and the Consent Decree will remain in force and effect regardless of legislative action on
this bill. However passage of this statute will help protect public health and will protect the state
settlement payments from a possible draconian and dramatic reduction. The MSA provides for an
adjustment to state payments if the disadvantages experienced as a result of the MSA are a
significant factor contributing to the participating manufacturers' loss of market share, i.e., the
“Non-Participating Manufacturer Adjustment” (NPM Adjustment) found on page 58, at Section IX

(d), of the MSA

To illustrate the potential impact of the NPM Adjustment, assume the following hypothetical
situation;

1. In 2003 the Original Participating Manufacturers' (as defined at Section Il (hh) of the MSA)
(OPMs) market share was reduced from 97.5% in 1997 to 93.5%;

2. The OPMs shipped fewer cigarettes into the United States and Puerto Rico in 2003 than they
shipped in 1997;

3. The MSA was a "significant factor' contributing to the market share loss;

4. All states except Alaska , California, Colorado, and Wyoming have adopted a Model Statute;

and
5. The year for which payments are being calculated is 2004.

Alaska’s payments based on the above hypothetical would be calculated as follows if the state
had not passed the model statute:

Step One: Calculate the total dollars to be adjusted. In this hypothetical the loss of market
share for which an adjustment is required is 2%. That 2% is calculated by subtracting the
2003 market share of 93.5% from the 1997 market share of 97.5% for a total market share
loss of 4%; however, the first 2% of the total market share loss is not counted as part of the
NPM Adjustment calculations. Then multiply the 2% market share loss times 3, resulting in
a total percentage adjustment of 6%. (Note: under the MSA each 1% loss in market share
results in a 3% reduction until the loss in market share reaches 16 2/3%, at which time the
percentage reduction is calculated at a variable ratio.)

The 2004 total annual payment of 57,004,000,000.00 to all of the states is reduced by an
NPM adjustment of 6%, or 5420,240,000.00.

HB102/SBS4
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Stop Two: Allocate the $420,240,000.00 among the four states that did not pass the Model
Statute. The following illustrates the allocation method:

States Allocation % 2004 payment % share of Total NPM 2004 adjusted

Established  without NPM NPM Adjustment Payments
in Exhibit A adjustment Adjustment  S420,240,000.00
to the MSA

CALIFORNIA  0.127639554  $893,9S7,436.22 0.866846800 S364,283,699.20 5529,703,737.01
COLORADO 0.013708614 S 96,015,132.46 0.093100201 S 39,124428.61 S 56,890,703.84

ALASKA 0.003414187 S 23,912,965.75 0.023186990 S 9,744,100.72 S 14,168,865.03
WYOMING 0.002483449 S 17,394,076.80 0.016866009 S 7,087,771.46 § 10,306,305.33
Totals 0.147245804 S1,031,309,611.22 1000000000 S420,240,000.00 5611,069,611.22

The "% share of NPM Adjustment™ (fourth column above) is calculated pro rata based on the states’
relative allocations given in Exhibit A to the MSA. For example, Alaska’s allocation established in
Exhibit A is .03414187% of the total allocation of the four states whose payments will be adjusted
by the NPM Adjustment because they did not pass a Model Statute.

The NPM Adjustment is calculated each year. For instance, if the Participating Manufacturers
continued to lose market share and the market share in 2005 remained at 93.5%, these four states
would continue to experience an NPM Adjustment.

Tobacco Settlement "Model Statute™ BB102/SB84
Alaska Department of Law February 24, 1999
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Participating Manufacturers pursuant to (his subsection (c)(2) shall be subject to
the Inflation Adjustment, the Volume Adjustment, the NPM Adjustment, the
offset for miscalculated or disputed payments described in subsection XI(i), the
Federal Tobacco Legislation Offset, the Litigating Releasing Parties Offset, and
the offsets for claims over described in subsections X1 1(a)(4)(B) and Xl11(a)(8).
Such payments shall also be subject to the Non-Settling States Reduction;
provided, however, that for purposes of payments due pursuant to this subsection
(c)(2) (and corresponding payments by Subsequent Participating Manufacturers
under subsection 1X(i)), the Non-Settling States Reduction shall be derived as
follows: (A) the payments made by the Original Participating Manufacturers
pursuant to this subsection (c)(2) shall be allocated among the Settling States on a
percentage basis to be determined by the Settling States pursuant to the
procedures set forth in Exhibit U, and the resulting allocation percentages
disclosed to the Escrow Agent, the Independent Auditor and the Original
Participating Manufacturers not later than June 30, 1999; and (B) the Non-Settling
Slates Reduction shall be based on the sum of the Allocable Shares so established
pursuant to subsection (c)(2)(A) for those States that were Settling States as of the
MSA Execution Date and as to which this Agreement has terminated as of the
date 15 days before the payment in question is due.
~ - AQlIrParticipatinp Manufacturer Adjustment.
Calculation of NPM Adjustment for Original Participating
To protect the public health gains achieved by this Agreement,

certain
vy Pa>ments made pursuant to this Agreement shall be subject to an NPM



Adjustment. Payments by the Original Participating Manufacturers to which the
NPM Adjustment applies shall be adjusted as provided below:

(A) Subject to the provisions of subsections (d)(1)(C), (d)(1)(D)
and (d)(2) below, each Allocated Payment shall be adjusted by subtracting
from such Allocated Payment the product of such Allocated Payment
amount multiplied by the NPM Adjustment Percentage. The “NPM
Adjustment Percentage” shall be calculated as follows:

(i) If the Market Share Loss for the year immediately
preceding the year in which the payment in question is due is less
than or equal to 0 (zero), then the NPM Adjustment Percentage
shall equal zero.

(ii) 1fthe Market Share Loss for the year immediately
preceding the year in which the payment in question is due is
greater than C(zero) and less than or equal to 16 2/3 percentage
points, then the NPM Adjustment Peicentage shall be equal to the
product of (x) such Market Share Loss and (y) 3 (three).

(iii) 1f the Market Share Loss for the year immediately
preceding the year in which the payment in question is due is
greater than 16 2/3 percentage points, then the NPM Adjustment
Percentage shall be equal to the sum of (x) 50 percentage points
and (y) the product of (/) the Variable Multiplier and (2) the result

of such Market Share Loss minus 16 2/3 percentage points.
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(B) Definitions:

(i) "Base Aggregate Participating Manufacturer Market
Share'” means the result of (x) the sum of the applicable Market
Shares (the applicable Market Share to be that for I1d[)7) of all
present and former Tobacco Product Manufacturers that were
Participating Manufacturers during the entire calendar year
immediately preceding the year in which the payment in question
is due minus (y) 2 (two) percentage points.

(i) "Actual Aggregate Participating Manufacturer Market
Share" means the sum of the applicable Market Shares of all
present and former Tobacco Product Manufacturers that were
Participating Manufacturers during the entire calendar year
immediately preceding the year in which the payment in question
is due (the applicable Market Share to be that for the calendar year
immediately preceding the year in which the payment in question
is due).

(iii) "Market Share Loss" means the result of (x) the Base
Aggregate Participating Manufacturer Market Share minus (v) the
Actual Aggregate Participating Manufacturer Market Share.

(iv) "Variable Multiplier' equals 50 percentage points
divided by the result of(x) the Base Aggregate Participating

Manufacturer Market Share minus (y) 16 2/3 percentage points.



(C) On or before February 2 of cacli year following a year in
which there was a Market Share Loss greater than zero, a nationally
recognized firm ot economic consultants (the “Firm”) shall determine
whether the disadvantages experienced as a result of the provisions of this
Agreement were a significant factor contributing to the Market Share Loss
for the year in question. Ifthe Firm determines that the disadvantages
experienced as a result of the provisions of this Agreement were a
significant factor contributing to the Market Share Loss for the year in
question, the NPM Adjustment described in subsection 1X(d)( 1) shall
apply. If the Firm determines that the disadvantages experienced as a
result ot the provisions of this Agreement were not a significant factor
contributing to the Market Share Loss for the year in question, the NPM
Adjustment described in subsection 1X(d)(1) shall not apply. The Original
Participating Manufacturers, the Settling States, and the Attorneys General
for the Settling States shall cooperate to ensure that the determination
described in this subsection (1)(C) is timely made. The Firm shall be
acceptable to (and the principals responsible for this assignment shall be
acceptable to) both the Original Participating Manufacturers and a
majority of those Attorneys General who are both the Attorney General of
a Settling State and a member of the NAAG executive committee at the
time in question (or in the event no such firm or no such principals shall be
acceptable to such parties, National Economic Research Associates, Inc.,

or its successors by merger, acquisition or otherwise (“NERA™), acting
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principal or principals acceptable to such parties, if such a
Steperaw can be identified and, if not, acting through a principal or principals
7 dentified by NERA, or a successor firm selected by the CPR Institute for
_ Dispute Resolution). As soon as practicable after the MSA Execution
.ﬁfje p alCi t|ie pjrm shall be jointly retained by the Settling States and the
j§VIOriginaI Participating Manufacturers for the purpose of making the
o foregoing detennination, and the Firm shall provide written notice to each
aAt%.'»Sanng State, to NAAG, to the Independent Auditor and to each
P., Participating Manufacturer of such detennination. The determination of
the Firm with respect to this issue shall be conclusive and binding upon all
Y4 parties, and shall be final and non-appealable. The reasonable fees and
i%expenses of the Firm shall be paid by the Original Participating
"M;nufacturers according to their Relative Market Shares. Only the
Participating Manufacturers and the Settling States, and their respective
‘counsel, shall be entitled to communicate with the Firm with respect to the
Av.FImV s activities pursuant to this subsection (1)(C).
By (D) No NPM Adjustment shall be made with respect to a payment

mmM IIfthe aggregate number of Cigarettes shipped in or to the fifty United
&7

'

AStates, the District of Columbia and Puerto Rico in the year immediately
preceding the year in which the payment in question is due by those
pirticipating Manufacturers that had become Participating Manufacturers
}n °1,0 14 days after the MSA Execution Date is greater than the
mggregatc number of Cigarettes shipped in or to the fifty United States, the



District of Columbia, and Puerto Rico in 2997y such Participating
Manufacturers (and any of their Affiliates that made such shipments in
1907 as demonstrated by certified audited statements of such Affiliates’
shipments, and that do not continue to make stich shipments after the
MSA Execution Date because the responsibility for such shipments has
been transferred to one of such Participating Manufacturers).
Measurements of shipments for purposes of this subsection (D) shall be
made in the manner prescribed in sulbsection I(mmy); in the event that such
shipment data is unavailable for any Participating Manufacturer for 1997,
such Participating Manufacturer’s shipment volume for such year shall be
measured in the manner prescribed in subsection 11(z).
(2 Allocation among Settling States of NPM Adjustment for Original
Participating Manufacturers.

(A) The NPM Adjustment set forth in subsection (a)(1) shall apply
to the Allocated Payments of all Settling States, except as set forth below.

(B) A Settling State’s Allocated Payment shall not be slbject to an
NPM Adjustment: (1) if such Settling State continuously had a Qualifying
Statute (as defined in subsection (2)(E) below) in full force and effect
during the entire calendar year immediately preceding the year in which
the payment in question Is due, and diligently enforced the provisions of
such statute during such entire calendar year; or (i) if such Settling State
enacted the Model Statute (as defined in sulbsection (2)(E) below) for the
first time during the calendar year immediately preceding the year in
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which the payment in question is due, continuously had the Model Statute
in full force and effect during the last six months of such calendar year,
and diligently enforced the provisions of slich statute auring the period in
which it was in full force and effect.

(C) The aggregate amount of the NPM Adjustments thet would
have applied to the Allocated Payments of those Settling States that are
not subject to an NPM Adjustment pursuant to subsection (2)(B) shall be
reallocated among all other Settling Slates pro rata in proportion to their
respective Allocable Shares (the applicable Allocable Shares being those
listed in Exhibit A), and such other Settling States’ Allocated Payments
shall be further reduced accordingly.

(D) This subsection (2)(D) shall apply if the amount of the NPM
Adjustment applied pursuant to subsection (2)(A) to any Settling State
plus the amount of the NPM Adjustments reallocated to stich Settling
State pursuant to subsection (2)(C) inany individual year would either (i)
exceed stich Settling State’s Allocated Payment in that year, or (i) if
subsection (2)(F) applies to the Settling State in question, exceed 68%60f
such Settling State's Allocated Payment in that year. For each Settling
State that has an excess as described in the preceding sentence, the excess
amount of NPM Adjustment shall be further reallocated among all other
Settling States whose Allocated Payments are subject to an NPM
Adjustment and that do not have stich an excess, [pro rata in proportion o
their respective Allocable Shares, and suich other Settling States’ Allocated



Payments shall be further reduced accordingly. The provisions of this
subsection (2)(D) shall be repeatedly applied in any individual year until
either (1) the aggregate amount of NPM Adjustments has been fully
reallocated or (if) the full amount of the NPM Adjustments slbject to
reallocation under subsection (2)(C) or (2)(D) cannot ke fully reallocated
Inany individual year as described in those subsections because () the
Allocated Payment in that year of each Settling State that is subject toan
NPM Adjustment and to which sulbsection (2)(F) does nat apply has been
recuced to zero, and (y) the Allocated Payment in that year of each
Settling State to which subsection (2)(F) applies has heen reduced to 3o
of such Allocated Payment.

(3] A “Qualifying Statute" means a Settling State’s statute,
requlation, law and/or rule (applicable everywhere the Settling State has
authority to legislate) that effectively and fully neutralizes the cost
disadvantages that the Participating Manufacturers experience vis-a-vis
Non-Participating Manufacturers within such Settling State & a restt of
the provisions of this Agreement. Each Participating Manufacturer and
each Settling State agree that the model statute in the form set forth in
Exhibit T (the “Model Statute™, if enacted without modification or
addition (except for particularized state procedural or technical
requirements) and not in conjunction with ar.y ather legislative or
requlatory proposal, shall constitute a Qualifying Statute. Each
Participating Manufacturer agrees to support the enactment of such Model



Statute if such Modlel Statute is introduced or proposed (i) without
modification or addition (except for particularized procedural or technical
requirements), and (if) not in conjunction with any other legislative
proposal.

(F) |fa Settling State (1) enacts the Model Statute withouit any
modification or addition (except for particularized state procedural or
technical requirements) and not in conjunction with any other legislative
or requlatory proposal, (i) uses its best efforts to keep the Model Statute
in full force and effect by, among other things, defending the Mode!
Statute fully in any litigation brought in state or feceral court within stich
Settling State (including litigating all available appeals that may affect the
effectiveness of the Model Statute), and (iif) otherwise complies with
subsection (2)(B), but a court of competent jurisdiction nevertheless
Invalidates or renders unenforceable the Model Statute with respect to
such Settling State, and but for such ruling the Settling State would have
been exempt from an NPM Adjustment under subsection (2)(B). then the
NPM Adjustment (including reallocations purstiant to subsections (2)(C)
and (2)(D)) shall still apply to such Settling State’s Allocated Payments
but inany individual year shall not exceed 68%60f the amount of such
Allocated Payments.

G In the event a Settling State proposes and/or enacts astatute,
requlation, law and/or rule (applicable everywhere the Settling State hes
authority to legislate) that is not the Model Statute and asserts that such
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statute, regulation, law and/or rule is a Qualifying Statute, the Firm shall
bejointly retained by the Settling States and the Original Participating
Manufacturers for the purpose of determining whether or not sich statute,
requlation, law and/or rule constitutes a Qualifying Statute. The Firm
shall make the foregoing determination within 9days of a written request
to it from the relevant Settling State (copies of which request the Settling
State shall also provide toall Participating Manufacturers and the
Indepenaent Auditor), and the Firm shall promptly thereafter provide
written notice of such determination to the relevant Settling State, NAAG,
all Participating Manufacturers and the Independent Auditor. The
determination of the Firm with respect to this issue shall be conclusive and
binding upon all parties, and shall be final and non-appealable; provided,
however, (i) that such determination shall be of no force and effect with
respect to a proposed statute, requlation, law and/or rule that is thereafter
enacted with any modification or addition; and (i) that the Settling State
inwhich the Qualifying Statute was enacted and any Participating
Manufacturer may at any time request that the Firm reconsider its .
determination as to this issue in light of subsequent events (including,
without limitation, subsequent judicial review, interpretation, modification
andl/or disapproval of a Settling Slate's Qualifying Statute, and the manner
ana/or the effect of enforcement of such Qualifying Statute). The Original
Participating Manufacturers shall severally pay their Relative Market
Shares of the reasonable fees and expenses of the Fimi. Only the
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Participating Manufacturers and Settling Stales, and their respective
counsel, shall be entitled to communicate with the Firm with respect to the
Firm’s activities pursuant to this sulbsection (2)(G).

(1) Except as provided in subsection (2)(F), in the event a

Qualifying Statute is enacted within a Settling State and s thereafter

invalidlated or declared unenforceable by a court of competent jurisdiction,

otherwise rendered not in full force and effect, or, upon reconsideration by

the Firm pursuant to subsection (2)(G) determined not to constitute a

Qualifying Statute, then such Settling State's Allocated Payments shall be

fully subject to an NPM Adjustment unless and until the requirements of

subsection (2)(B) have heen once again satisfied.

3 Allocation of NPM Adjustment among Original Participating
Manufacturers. The portion of the total amount of the NPM Adjustment to which
the Original Participating Manufacturers are entitled in any year that can be
applied in such year consistent with subsection [X(d)(2) (the “Available NPM
Adjustment”) shall be allocated among them as provided in this subsection
IX(@)(3).

(A The “Base NPM Adjustment” shall be determined for each

Original Participating Manufacturer in stich year as follows:

(1) For those Original Participating Manufacturers whose
Relative Market Shares in the year immediately preceding the year
inwhich the NPM Adjustment in question is applied exceed or are
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equal to their respective 1997 Relative Market Shares, the Base
NPM Adjustment shall equal O(zero).

(i) For those Original Participating Manufacturers whose
Relative Market Shares in the year immegiately preceding the year
INwnicn the NPM Adjustment in question is applied are less than
their respective 1997 Relative Market Sharer, the Base NPM
Adjustment shall equal the resuit of () the difference between
such Original Participating Manufacturer’s Relative Market Share
In such preceding year and its 1997 Relative Market Share
multiplied by bath (y) the number of individual Cigarettes
(expressed in thousands of units) shipped in o to the United States,
the District of Columbia and Puerto Rico by all the Original
Participating Manufacturers insuch preceding year (ct .ermined in
accordance wi«n Subsection Il(mm)) and (z) S0 per each thousand
units of Cigarettes (s this number is acjusted pursuant to
subsection IX(d)(3)(C) below).

(iif) For those Original Participating Manufacturers whose
Base NPM Adjustment, i calculated purstiant to subsection
(i) above, would exceed S30million (as this number is adjusted
pursuant to subsection 1X(0))(3)(C) below), the Base NPM
Adjustment shall equal S300million (or such adjusted number, s
provided in subsection 1X(d)(3)(C) below).



(13 The share of the Available NPM Adjustment each Original
Participating Manufacturer is entitled to shall be calculated as follows:

(1) If the Available NPM Adjustment the Original
Participating Manufacturers are entitled to inany year is less than
or equal to the sum of the Base NPM Adjustments of all Original
Participating Manufacturers in stich year, then such Available
NPM Adjustment shall be allocated among those Original
Participating Manufacturers whose Base NPM Adjustment is not
equal to O(zero) pro rata in proportion to their respective Base
NPM Adjustments,

(if) Ifthe Available NPM Adjustment the Original
Participating Manufacturers are entitled to in any year exceeds the
sum of the Base NPM Adjustments of all Original Participating
Manufacturers in stch year, then (X) the difference hetween suich
Available NPM Adjustment and such sum of the Base NPM
Adjustments shall be allocated among the Original Participating
Manufacturers pro rata in proportion to their Relative Market
Shares (the applicable Relative Market Shares to be those in the
year immediately preceding such year), and (y) each Original
Participating Manufacturer's share of such Available NPM
Adjustment shall equal the sum of () its Base NPM Adjustment
for such year, and (2) the amount allocated to such Original
Participating Manufacturer pursuant to clause (x).



(i) Ifan Original Participating Manufacturer's share of
the Available NPM Adjustment calculated pursuant to subsection
IX(ct(3)(B)(1) or IX(d)(3)(B)(ii) exceeds such Original
Participating Manufacturer's payment amount to which such NPM
Adjustment applies (as such payment amount has been determined
pursuant to step B of clause “Seventh” of subsection IX(j)), then
(3 such Original Participating Manufacturer’s share of the
Available NPM Adjustment shall equal such payment amount, and
@ such excess shall be reallocated among the other Original
Participating Manufacturers pro rata in proportion to their Relative
Market Shares.

(C) Adjustments:

(1) For calculations made pursuant to this subsection
IX(d)(3) (if any) with respect to payments due in the year 2000 the
numoer used in subsection IX(c))(3)(A)(i1)(z) shall be S0 and the
number used in sulbsection IX(d)(3)(A)(iir) shall be S0 million.
Each year thereafter, both these numbers shall be acjusted upward
or downward by multiplying each of them by the quotient
produced by dividing (x) the average revenue per Cigarette of all
the Original Participating Manufacturers in the year immediately
preceding such year, by (y) the average revenue per Cigarette of all
the Original Participating Manufacturers in the year immediately
preceding such immediately preceding year.



(i) For purposes of this subsection, the average revenue

pQ Ciuarette of all the Original Participating Manufacturers in any
**  vear shall equal (x) the aggregate revenues of all the Oricinal
. Participating Manufacturers from sales of Cigarettes in the fifty
United States, the District of Columbia and Puerto Rico after

=

Federal excise taxes and after payments pursuant to this Agreemen t

and the tobacco litigation Settlement Agreements with the Statesof

Florida, Mississippi, Minnesota and Texas (as such revenues are

T reported to the United States Securities and Exchange Commission

(“SEC") for stich year (either independently by the Original

"y Participating Manufacturer or as part of consolidated financial

statements reported to the SEC by an Affiliate of the Original

= Participating Manufacturers) or, in the case ofan Original
Participating Manufacturer that does not report income to the SEC,
as reported in financial statements prepared in accordance with
United States generally accepted accounting principles and audited

V' Dbyanationally recognized accounting firm), diviced by (y) the
aggregate number of the individual Cigarettes shipped in or to the
United States, the District of Columbia and Puerto Rico by all the
Original Participating Manufacturers in such year (determined in
accordance with sulbsection l(mmy)).

\: (D) Intheevent that in the year immediately preceding the year in

8 "¢ biPM Adjustment in question is applied both (x) the Relative

& -

[}
1 *



Market Share of Lorillard Tobacco Company (or of its Successor)

(“Lori Jard") was less than or equal to 200000000% and (y) the number
of individual Cigarettes shipped in or to the United States, the District of
Columbia and Puerto Rico by Lorillard (cetermined in accordance with
subsection 11(mmy)) (for purposes of this subsection (D), “Volume”) was
less than or equal to 70billion. Lorillard’s and Philip Morris
Incorporated’s (or its successor's) (“Philip Morris”) shares of the
Available NPM Adjustment calculated pursuant to subsections (3)(A-(C)
ahove shall be further reallocated between Lorillard and Philip Morris as
follows (this subsection (3)(D) shall not apply in the year in which either
of the two conditions specified in this sentence is not satisfied):

(1) Notwithstanding subsections (A)-(C) of this subsection

(A)(3), but subject to further adjustment pursuant to subsections
(D)(ii) and (D)(iit) below, Lorillard's share of the Available NPM
Adjustment shall equal its Relative Market Share of such Available
NPM Adjustment (the applicable Relative Market Share to be that
inthe year immediately preceding the year in which such NPM
Adjustment is applied). The dollar amount of the difference
between the share of the Available NPM Adjustment Lorillard is
entitled to pursuant to the preceding sentence and the share of the
Available NPM Adjustment it would be entitled to in the same
year purstiant to subsections (d)(3)(A)-(C) shall be reallocated tc
Philip Morris and used to decrease or increase, as the case may be,



Philip Morris's share of the Available NPM Adjustment in such
year calculated pursuant to subsections (c)(3)(A)-(C).

(if) In the event that in the year immediately preceding the
year in which the NPM Adjustment in question is applied either
(X) Lorillard’s Relative Market Share was greater than
150000000%(hut did not exceed 20000000094 or () Lorillard’s
\Volume was greater than Shillion (but did not exceed 7billion),
or both, Lorillard’s share of the Available NPM Adjustment
calculated pursuant to subsection (d)(3)(D)(1) shall be reduced by a
percentage equal to the greater of (/) 200000000%for each
percentage point (or fraction thereof) of excess of such Relative
Market Share over 150000000%4(if any), or (2) 25000000%for
each billion (or fraction thereaf) of excess of such Volume over 3
billion (if any). The dollar amount by which Lorillard's share of
the Available NPM Adjustment is reduced in any year purstiant to
this subsection (D)(ir) shall be reallocated to Philip Morris and
used to increase Philip Morris's share of the Available NPM
Adjustment in suich year.

(ih) In the event that inany year a reallocation of the
shares of the Available NPM Adjustment between Lorillard and
Philip Morris pursuant to this subsection (c))(3)(D) results in Philip
Morris’s share of the Available NPM Adjustment in such year
exceeding the greater of (X) Philip Morris's Relative Market Share



of such Available NPM Adjustment (the applicable Relative
Market Share to be that in the yr~i immediately preceding such
year), or (y) Philip Morris's share of the Available NPM
Adjustment in such year calculated pursuant to subsections
(D()(A)-(C), Philip Morris’s share of the Available NPM
Adjustment in such year shall be reduced to equal the greater of (x)
or (y) above. In stich instance, the dollar amount by which Philip
Morris's share of the Available NPM Adjustment is reguced
pursuant to the preceding sentence shall be reallocated to Lorillard
and used to increase Lorillard’s share of the Available NPM

Adjustment in such year.
(V) In the event that either Philip Morris or Lorillard is

treated as a Non-Participating Manufacturer for purposes of this
subsection IX(d)(3) pursuant to subsection XVIII(w)(2)(A), this
subsection (3)(D) shall nat be applied, and the Original
Participating Manufacturers' shares of the Available NPM
Adjustment shall be determined solely as described in subsections
(3A-O.

(4 NPM Adjustment for Subsequent Participating Manufacturers.
Subject to the provisions of stibsection X(1)(3), a Subsequent Participating
Manufacturer shall be entitled to an NPM Adjustment with respect to payments
due from such Subsecuent Participating Manufacturer in any year during which
an NPM Adjustment is applicable under subsection (d)(1) above to payments due
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AMENDMENT W

OFFERED IN THE HOUSE BY REPRESENTATIVE DYSON
TO: CSHB 103(CRY)

1 Page 1lines 9-10:
2 Delete "for negligent design"
3 Insert "resulting from a negligent design, a manufacturing defect"



R epresentative Fred D yson

Memorandunm

March 2,1999

To: “"*Representative Andrew Halcro, Co-Chair
Representative John Harris, Co-Chair
Community and Regional Affairs Committee

From: Representative Fred Dy

Subject: Request to schedule HB

Please schedule a Community and Regional Affairs Committee
hearing on HB 103, "An Act relating to civil actions by municipalities
and certain public corporations and prohibiting certain civil actions by
them against firearms or ammunition manufacturers and dealers.”
Attached is a Sponsor Statement for your review.
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HB 103
Sponsor Statement

"An Act relating to civil actions by municipalities and certain public
corporations and prohibiting certain civil actions by them against
firearms or ammunition manufacturers and dealers."

Around the country municipalities have been suing firearm
manufacturers to establish liability for gun violence. The most often
stated objective is to pay for costs related to violence in cities. The
theory is that firearm manufacturers have conspired to dump excessive
guns in friendly markets knowing that the overflow would be illegally
filtered into cities with strict gun control laws.

It is the intent of this Act to prohibit political subdivisions in Alaska
from seeking reimbursement for the costs of gun-related violence from
businesses engaged in the lawful manufacture, sale, design, or
marketing of firearms or ammunition. It is not the intent of the
legislation to prevent bringing an action for breach of contract or
warranty as to firearms or ammunition purchased by a political
subdivision or local government authority.

Gun related manufacturing isa legal enterprise producing quality
products which are lawfully and safely used by thousands of Alaskans
for I anting, sport, recreation and protection. Some municipalities are
seeking to create gun control through judicial means rather than
through the legislative process, where itbelongs.



Alaska Outdoor Council Testimony
House Bill 103
“An Act relating to civil actions by municipalities and certain public corporations
and prohibiting certain civil actions by them against firearms or ammunition
manufacturers and dealers.”

Thank you, Mister Chairman, for thrso ortunity to te an favor of HB 108 on
behalf of the "Alaska_Outdoor Council, the 0 cral state 8 lliate. of the National Rif e
Association. At the AOC's annual megting, de egates voted unanimously to support HB

Obvroush() the f Iurg of lawsuits berng filed against this natrorﬁ Prearms
manufactyrers Xe munra rtres ws spawne ?y Ry recentI[Y] S|ICCess awsurta

gamgt the t% o . in ustrg e Tuture any. indus eep pockets an
cons| ered to e politically Incorrect at the momen ls)at %Yardy
% eat’'to the gtiblrcs Second

onslr( ers the urrent trgalfron to
Amendment Rr T1to ee substantial judgments are levied against

our firearm ma uacturer h hyvvrl? (nut them out of bugrness or elevate me price
of f Irearms beyond te reac averag merrc?ns r{ criminals and the most
affluent Americans would be a Ie to obtdin quns It the puolic ca]nnot obtain firearms,
our rndrvrdual nghts 1o eerp and bear arms will h %been trammeled

ere S Vet anot magorc nﬂderatron In this debate. [he wrldlrfe conservation

rogramso the State ofAIash an eof Il other tates will be harmed | fAmencas
i;n manua turers re SUCCEssT Nor

Fhe (e% manufacture an e
rearms, art as a Departmen Fis n ame recerVﬁ ﬁnyw ere rorg
dt(% ron romt e arms and ammun on manu acturers throurr% erat]
rn Wilalite Restoration Act, more commoniy known as Pittman-Robe (fon Funds These
federal ma chmg ollars’ have been the bac% e of state wildlife conservation
programs since “193/. The Alaska Legislature shouid exercise It power to prevent
Alakans from threatenrngnthrs all important consgrvation funding source.
~ No manufacturer should be held responsible for the Irres onsrble or rIIe?aI use
of ifs %Odlﬁts There is scarcely a product | socretx % t would not be injuriqus If
mrsuse This Is a matter of taking persona responsinl ty or one’s own actions.
Lrtr ation against the manufacturers of %oods sh? d not be vrewed as 3 shortcut for
gover ment? to.swell their coffers a ?hrft biame for social Rroblems
% % in the shooting sports, firearms are among the safest of prod cﬁ
Consider that, Statistically, huntm and tar rr?et shootmg are more safe than foot

bowlrn% or even badmrnton The firearms manufacturers are no m?re able to J Prevent
US

the Irresponsible_and Ifle al use of thelr products than the aerosal can industr
stop teeR Pers from "huffing’ ﬁouseholdpproducts to get a dangerous high. ><Nh
the activist mayors target next?

|ndustr¥wrl

sty OC urges youl to adopt HB 108 Thank you again for this opportunity to



N ational Rifle Association of America
Institute tor Legislative Action
555 Capitol Maul, Suite 465
Sacramento, CA 95814
(916)445-2455

March 11, J999
T0; Alaska Stale Legislators
FROM: Brian Judy, NRA-ILA Alaska State Liaison
RE: Support for Senate Bill 77 and House Bill 103

On behalfof the more than 18,000 NR A members who live inAlaska, lurge strong
support for both Senate Bill 77 and House Bill 103. Passage of this legislation is of paramount
importance to the National Rifle Association and itsmembers.

These billswould prevent cities and other municipalities in Alaska from filing frivolous
liability lawsuits against the firearms industry and would, in effect, assert that the lawful
marketing of firearms to the public is not an unreasonably dangerous or socially unacceptable

activity.

This legislation isnecessary because officials in many ciues across the United States are
now trying to achieve through the courts what anti-gun activists have been unsuccessful in
achieving through the legislative process: firearms prohibition. The basis for these cases lias
been the suggestion that traditional product liability law can be extended to include the notion
that firearms are defective in design because they canpotentially be misused by criminals or
others. These cases have taken the concepts of individual responsibility and personal
accountability and turned them on their heads.

Ifthese lawsuits against manufacturers, dealers, and trade associations go forward, they
will have a chilling effect on the availability of firearms. At the very lesst, the cost of firearms to
law-abiding individuals will increase dramatically. Thus, the right of law-abiding citizens to
keep and bear arms would be infringed Make no mistakc-the point of these lawsuits is to
bankrupt the firearms industry and put the manufacturers and dealers of these legal products out

of business.

The passage of these billswould put Alaska on record against these frivolous lawsuits
and could conceivably encourage the relocation of firearms manufacturers to the state of Alaska,

bringing new business to the state and creating jobs.

Please support Senate Bill 77 and House Bill 103.
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Targeting Gun Makers With a Cigarette Strategy
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The Brooklyn case

The B lI>*kI>n -utt W.i< viewed a, a letca ®
for urm-gun suits brought hy cities Some
predict that the verdict in the case could set
off a lrue-for-ull in which the industry might
be forced to pay large sums for damages to
cities around the countr>. ltcould also lead to
restrctions on marketing and production as
well.

"l thank God. we absolutely won." said lead
plaintiff Freddie Hamilton, whose son. Njuzi,
was slain in 199?. She predicted the verdict
would bring a "new phase" of litigation
against the firearms industry.

Families of six homicide victims and the
severely wounded man brought the civil
lawsuit against 25 gun manufacturers,

seeking millions of dollars in compensation.
In the one case where the shooting victim

7 ocd. "url _5;;C""ed the cun
manufacturers 54 miilion in damages. But the
victim. Sle\en Fox. and his mother will get
cnlv a portion of that - a sum in excess of
$500.000.

No damages were awarded to families of the
dead, an issue that one juror said di\ ided the
panel in its sixdays of deliberations.

The February® 11 verdict cleared 10 of the 25
manufacturers named in the suit of
negligence. "We have seen some things they
did that helped take guns off the street... and
stuff like that, that a lot of others didn"t do,"
juror Charles Beatty said.

A lawyer representing six of the companies
said all efforts will be made to have the
verdict overturned.

,GUNSE

BACKGROUND:

* CNN's Allan
Dodds Frank
examines the
municipal
movement against

guns
Windows Media:
28K80K

» Targeting guns at
the source

TIMELINE:
* Guns and the
Law

INTERACTIVE
MAPS:

» Cities vs. Guns
* Gun lav/s by stale

MESSAGE BOARD:
* Who's
responsible for gun
violence?

OTHER SITES

POLL:

Should gun
manufacturers be held
liable for gun violence?

Yes
0 No
O Sometimes

| vote or View Results

The plaintiffs in the Brooklyn case argued handgun makers



Attacks on Firearms
Echo Earlier Assaults

On Tobacco Industry

But Contrasts Are Big. Too;
No Leaked Memos Yet,

Nor Same Sums at Slake

CigarettesCanOnlyKillYou

By PML M. Barrett

Staff Reporter of Till. Wall STMT J -i hsal

Tobacco lawsuits indisputably spawned
the new wave of suits against the gun
industry. In the escalating public debate
over rr.ass-injury litigation, the two tend to
be equated, as if gun makers will inevita-

bly tread the same path.
Not so fast.

Depicting themselves as children of the
tobacco crusade, a determined group of
antigun lawyers has mounted a serious
threat to the way the gun industry does
business that would have been unimagin-
able only two years ago. But at least some
veterans of the tobacco fight aren't yet con-
vinced the analogy holds up. David
Kessler, the former chief of the U.S. Food
and Drug Administration who played a
critical role in pressuring tobacco compa-
nies to the bargaining table, says he still
doesn't "see the ‘crr.parisen” :-.-r-eer.

cigarette and gun makers.
On the Sidelines

Attorney Richard Scruggs helped lead
the courtroom offensive on tobacco. But he
has turned down invitations to get involved
in the gun suits. Likewise. Prof. Laurence
Tribe of Harvard Law School, who helped
shape strategy against cigaretle makers,
rejected feelers nude on behalf of gun

foes.

The legal theory behind the gun suits—
that govemmet ts should be reimbursed

for public costs related to gun vlolence-

was adapted from the tobacco suits
brought by slate attorneys general. But. as
suggested by the reticence of Messrs.
Kessler. Scruggs and Tribe, the legal Tight
over guns so far lacks elements that were
critical to achieving the states’ landmark

settlement with the tobacco industry.

Guns, while controversial, can be used
for self-protection, target shooting and law
enforcement, and thus can’t be demonized
to the degree tobacco was. says Mr.
Scruggs, who keeps a handgun at home.

"Cigarettes can only kill you,” he says.

j j-  cafjl
vealmg corporate deceit badly wraken-d
(ubacco defenses, notes Dr. Kessler, now
dean of Yale Medical School. They haven t
surfaced - at least not yet - In the gun
story Conditioned by real life headlines
and Hollywood legal thrillers, potential
jurors, judges and politicians now exp*—!
(his kind of "smoking gun™ evidence be
fore taking massinjury suits seriously,
says Harvard's Prof. Tnbe.

But while cigarette makers for decades
disputed the fundamental deadliness ol
smoking, firearm companies don't hide th-
fact that guns are designed to kill.

In pnvaie, some lawyers suing the
firearm industry concede that, as one puts
it, "Guns are more complicated than ciga-
rettes.” The mere names of some of the
companies being sued-Colt's Manufactur-
ing Co. and Smith & Wesson Corp.. for
example - bring to mind for many people
images of frontier individualism or honor-
able law enforcement.

Jnanother important respect, gun suits
can't imitate their predecessors: The dol-
lars aren't there. With annual U.S. sales of
45 billion, cigarette manufacturers had
the wherewithal tosettle with the states for
a total of $246 billion over 25 years. Annual
gun manufacturer sales total $1.4 billion.

ShaiJow Pockets

Mr. Scruggs says he isn’t convinced
"that there’s so much money al the end of
the day” for a potential settlement. With
an estimaied 230 million guns already in
circulation in the U.S.. the Pascagoula.
Miss., attorney questions whether lawsuits
are the best way to curb violence. And he
also acknowledges that unprecedented
fees from the cigarette wars have dulled
some lawyers' pecuniary- appetites. His
own small firm stands lo take home hun-
dreds of millions for its tobacco work.

Fatigue is another issue for some top
tobacco antagonists. "We need to recnarge
our batteries.” Mr. Scruggs says.

But a consortium of plaintiffs' firms
that tried unsuccessfully to mount a na-
tional class-action suit on behalf of
smokers-and therefore might be hungrier
than Mr. Scruggs-has turned its attention
to guns. Headed by New Orleans attorney
Wendell Gauthier, the group has already
signed up that city as a client and is
negotiating with several other municipali-
ties about representing them.

Mr. Gauthier, who despite missing out
on the big tobacco settlements has won
many millions for plaintiffs over the years,
warns that it is far too early towrite off gun
lawsuits. The tobacco suits at Tint were
ridiculed as fanri/ui. he notes. "We're
going to see whistleblowers coming out of
the woodwork on guns.” he predicts. And
he sees last month's partial victory In
federal court in Brooklyn. N.Y.. by a group
of individual shooting victims who sued
gun companies as a promising sign for the
municipal litigation.

Although his group would take 30% of
any jury award to New Orleans, or 20%of a
settlement. Mr. Gauthier says he isn't in
the gun Tight primarily for the money. He
maintains that If enough municipalities
sue the gun industry simultaneously, com-
panies will be forced to agree to long-re-
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Reluctant Witness

The'only potential gun-mdustry turn-
m | to surfice so fir hasn't had any dis-
cernible itnpact. Robert Hiss, a former se-
no r vice president for marketing at Smith
A Wesson, a unit of Britain's Tomkins
PLC. said in a deposition :n the BrwkJyn
lawsuit that gun companies coufd do more
to police distribution of their wares. But be-
cause of his reluctance lo speak publicly,
combined with health problems, the Con-
necticut retiree didn't appear at trial to
elaborate. Lawyers familiar with the situa-
tion say he isn't eager to do so in other
cases.

Adefector of a different sort also helped
push tobacco interests to seek a truce. Ben-
nett LeEow, a New York financier who con-
trols Liggett Group Inc., the weakest of the
industry's five largest players, agreed in
199% to cut his losses and settle four state
suits at a time when other tobacco firms
were vowing never to surrender. A year
later, he 3gain broke with rivals to declare
nicotine addictive and admit that cigarette
makers target minors.

More fractious and diverse than the to-
bacco business, the gun industry could con-
ceivably produce a renegade who would ef-
fectively turn state's evidence. But so far,
that hasn't happened. The recent ousting
of a firearms trade group executive who
opened back-channel communication with
antigun lawyers has been seen as a sign
that im -try hard-liners aligned with the
National Rifle Association are trying to
take control of Lie litigation.

‘Pressure Will Build’

Some veterans of the tobacco wars nev-
ertheless see the same sort of process be-
r.nmr.r again w-th guns. Richard Day-
r.ur:. a law professor at Northeastern Uni-
versity in Boston who for 15years has ad-
vocated tobacco suits, is leading the first
academic conference to foster gun suits,
scheduled for May. He has changed the ti-
tle of his strategic-litigation course to:
"Controlling Tobacco, Guns L Other Polit-
ically Prottc.id Hazards."

""Political pressure will build for may-
on to bring these cases against gun com-
panies. just as it did for the attorneys gen-
eral with cigarettes," Prof. Daynard says,
If the number of cases grows, "the possi-
bility of even a few breaking through" be-
comes a serious threat, "The connection
between cigarettes and guns,” he contin-
ues, "is that both used political influence to
escape safety regulation, and eventually
people got tired of that and turned to the
courts" to rein them in.

Popular opinion of makers of cigarettes
and guns is hard to discern. Hostility to-
ward smoking Increased distinctly in the
1980s and 1990s, as measured by national
polls and imposition of workplace and
restaurant smoking bans. But even as the
tobacco suits mounted, large majorities of
poll respondents said they opposed pinning

liability on the companies, as opposed to
smokers.

Similarly, popular support for modest
forms of gun control, such as requiring per-
mits and buyer background checks, has re-
mained steady and strong, but most poll re-
spondents express opposition to govern-
ment suits against gunmakers. A survey
released in January of 1,008 adults by Deci-
sionQuest. a jury-consulting firm in L/s
Angeles that has done work for the gun in-
dustry, found th3t 66~ opposed such suits
and only 19T-supported them, with 1™ 'in
sure.

Prof. Daynard maintains that, in con-
trast to answering abstract poll questions,
the experience of seeing first-hand the evi-
dence of alleged corporate deceit has in-
spired juries in a handfuf of smokers' suits
to hold manufacturers liable-and that the
possibility of this recurring in a state suit
drove cigarette makers to settle. If similar

evidence emerges about the gun industry,
he adds, it would face the same threat.

Phil Anthony, DecisionQuest's chief
executive, sees a distinction, though. A
majority of focus-group participants inter-
viewed by his company tend to associate
the Second Amendment right "to keep and
bear arms" with other constitutionally pro-
tected freedoms. The Second Amendment
doesn't ban suits against gun makers, but it
has deep meaning for many Americans,
especially in the South and West. Mr. An-
thony says. Millions of law-abiding people
still hunt. There is no tobacco equivalent to
the politically potent NRA. with its three
million dues-paying members.

In contrast, says Mr. Anthony, as legal
attacks on tobacco mounted in the mid-
1990s. few people in focus groups or on ac-
tual juries spoke up for smokers' rights.
Many smokers want to quit.

Mixed .Messages

The jury in the Brooklyn case reflected
the assessments of both Messrs. Anthony
and Daynard. Interviews with five of the 11
jurors revealed that most members of the
panel saw themselves as sympathetic to

manufacturers. But a persistent minority
persuaded the majority to interpret certain
manufacturer contracts with wholesalers
as evidence of "negligent distribution" by
15 of the 25 defendants. Three defendants
were ordered to pay a total of S520.000 in
damages.

What concerned some jurors about the
contracts was that some manufacturers
had failed to ban wholesalers from selling
handguns to dealers who operate at gun
shows or who don’t have stores-two
sources of illegal gun trafficking, accord-
ing to law-enforcement officials.

This evidence may lack the drama of
documents that allegedly show that ciga-
rette manufacturers covertly manipulated
nicotine levels to addict smokers. In Brook-
lyn. though, it was enough for a break-
through verdict-the first ever to hold the
Industry collectively responsible for a
criminal shooting.

The question is whether that verdJct
was an aberration or an analog to the
handfuJ of successful smokers' suits that
presaged the settlement of state litigation
a?a:r >t the tobacco industry
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Attacks on Firearms
Echo Earlier Assaults

On Tobacco Industry

But Contrasts Are Big, Too;
No Leaked Memos Yet,

Nor Same Sums at Stake

CigarettesCanOnly KillYou~

By P.ULM. Barrett
Staff Reporter O/ Tilt WALL Stk* »tJulksal

Tobacco lawsuits indisputably spawned
the new wave ol suits against the gun
industry. In the escalating public debate
ovt' mass-injury litigation, the two tend to
be equated, as if gun makers will inevita-
bly tread the same path.

Not so fast.

Depicting themselves as children of the
tobacco crusade, a determined group of
antigun lawyers has mounted a serious
threat to the way the gun industry does
business that would have been unimagin-
able only two years ago. But at least some
veterans of the tobacco fight aren't yet con-
vinced the analogy holds up. David
Kessler, the former chief of the U.S. Food
and Drug Administration who played a
critical role in pressuring tobacco compa-
nies to the bargaining table, says he still
doesnt "see the comparison" between
cigarette and gun makers.

On the Sidelines

Attorney Richard Scruggs helped lead
the courtroom offensive on tobacco. But he
has turned down invitations to get involved
in the gun suits. Likewise. Prof. Laurence
Tribe of Harvard Law School, who helped
shape strategy against cigarette makers,
rejected feelers made on behalf of gun
foes.

The legal theory behind the gun suits —

that governments should be reimbursed
for public costs related to gun violence-
was adapled from the tobacco suits
brought by state attorneys general. But. as
suggested by the reticence of Messrs.
Kessler. Scruggs and Tribe, the legal fight
over guns so far lacks elements that were
critical to achieving the states' landmark
settlement wilh the tobacco industry.
Guns, while controversial, can be used
for self-protection, target shooting and law
enforcement, and thus can’t be demonized
to the degree tobacco was, says M.
Scruggs, who keeps a har.dgun at home.
"Cigarettes can only kill you." he says.

vailing corporate deceit badly weakened
tobacco defenses, noies Dr. Kessler, now
dean of Yafe Medical School. They haven't
surfaced - at least not yet - in the gun
story. Conditioned by real life headlines
and Hollywood legal thrillers. poiemiJl
jurors, judges and politicians new expert
this kind of "smoking gun" evidence be
fore taking mass-injury suits seriously,
says Harvard's Prof. Tribe.

Bui while cigarette makers for decades
disputed the fundamental deadltness of
smoking, firearm companies don't hid* the
fact that guns are designed to kill.

In private, some lawyers suing (he
firearm industry concede that, as one puts
it. "Guns are more complicated than ciga-
rettes.” The mere names of some of the
companies being sued-Colt’sManufactur-
ing Co. and Smith & Wesson Corp., for
example - bring to mind for many people
images of frontier individualism or honor-
able law enforcement.

In another important respect, gun suits
can't imitate their predecessors: The dol-
lars aren’t there. With annual U.S. sales of
5 billion, cigarette manufacturers had
the wherewithal tosettle with the states for
a total of $246 billion over 25 years. Annual
gun manufacturer sales total $1.4 billion.

Shallow Pockets

Mr. Scruggs says he isn't convinced
"that there’s so much money at the end of
the day" for a potential settlement. With
an estimated 230 million guns already in
circulation in the US.. the Pascagoula.
Miss., attorney questions whether lawsuits
are the best way to curb violence. And he
also acknowledges that unprecedented
fees from the cigarette wars hive dulled
some lawyers' pecuniary appetites. His
own small firm stands to take home hun-
dreds of millions for its tobacco work.

Fatigue is another issue for some top
tobacco antagonists. "We need tc re..large
our batteries." Mr. Scruggs says.

But a consortium of plaintiffs' firms
that tried unsuccessfully to mount a na-
tional class-action suit on behalf of
smokers-and therefore might be hungrier
than Mr. Scruggs-has turned its attention
to guns. Headed by New Orleans attorney
Wendell Gauthier, the group has already
signed up that city as a client and is
negotiating with several other municipali-
ties 3bout representing them.

Mr. Gauthier, who despite missing out
on the big tobacco settlements has won
many millions for plaintiffs over the years,
warns that it is far too early towrite off gun
lawsuits. The tobacco suits at first were
ridiculed as fanciful, he notes. “We're
going to see whistleblowers coming out of
the woodwork on guns.” he predicts. And
he sees last month's partial victory in
federal court in Brooklyn, N.Y., by a group
of individual shooting victims who sued
gun companies as a promising sign for the
municipal litigation.

Although his group would Lake 30% of
any jury award to New Orleans, or 20%of a
settlement, Mr. Gauthier says he isn't in
the gun fight primarily for the money. He
mainlains that if enough municipalities
sue the gun industry simultaneously, com-
panies will be forced to agree to long-re-
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Reluctant Witness

The only potential gun-industry turn-
coat to surface so fir hasn t had any dis-
cernible impact. Robert Hass, a former sc-
nior 'ice president for marketing at Smith
4 Wesson, a unit of Britain's Tomkins
BIX, said In a deposition in the Brooklyn
lawsuit that gur. companies could do more
to police distribution of their wares. Bui be-
cause ’f tus reluctance to speik publicly,
combined with health problems, .the Cop-
necticut retiree didn't appear al Ina I
elaborate. Lawyers familiar with the situa-
tion say he isn't eager to do so in other
cases.

Adefector of a different sort also helped
push tobacco interests to seek a truce. Ben-
nett L/?Bow, a New York financier who con-
trols Liggett Group Inc.. the weakest of the
industry's five largest players, agTeed in
1776 to cut his losses and settle four state
suits st a time when other tobacco firms
were vowing never to surrender. A year
later, e again broke with rivals to declare
nicotine addictive and admit that cigarette
makers target minors.

More fractious and diverse than the to-
bacco business, the gun industry coufd con-
ceivatl;. produce a renegade who would ef-
fectively turn state's evidence. But so far.
that hasn't happened. The recent ousting
of a firearms trade group executive who
opened back-channel communication with
art:gun lawyers has been seen as a sign
that industry' hard-liners aligned with the
National Rifle Association are trying to
take control of the litigation.

‘Pressure Will Build’

Some veterans of the tobacco wars nev-
ertheless see the same sort of process be-
nr'ing again with gur.s. Richard Dav-
r.c::. a.aw pr:lessor at Northeastern Uni-
versity in Boston who for 15years has ad-
vocated tobacco suits, is leading the first
academic conference to foster gun suits,
scheduled (or May. He has changed the ti-
tle of his strategic-litigation course to:
"Controlling Tobacco. Guns 4 Other Polit-
ically Protected Hazards."

"Political pressure wili build for may-
ors to bring these cases against gun com-
panies. just as it did for the attorneys gen-
eral with cigarettes," Prof. Daynard says.
If the number of cases grows, "the possi-
bility of even a few breaking through™ be-
comes a serious threat. "The connection
between cigarettes and guns,” he contin-
ues. "is that both used political influence to
escape safety regulation, and eventually
people got tired of that and turned to the
courts™ to rein them in.

Popular opinion of makers of cigarettes
and guns is hard to discern. Hostility to-
ward smoking Increased distinctly in the
1980s and 1990s, as measured by national
polls and imposition of workplace and
restaurant smoking bans. But even as the
tobacco suits mounted, large majorities of
poll respondents said they opposed pinning

liability on the companies, as opposed to
smokers.

Similarly, popular support for modest
forms of gun control, such as requiring per-
mits and buyer background checks, has re-
mained steady and strong, but mo',1 poll re-
spondents express opposition to govern
men! suits 3gainst gunmakers. A survey
released in January of 1008adults by Deci-
sionQuest. a jury-consulting firm in Los
Angeles that has done work for die gun in
dustry. found that 66% opposed such suits
ar Jer.lv 1?" supp'ried them, with 1S%ur.
sure.

Prof. Daynard maintains that. :n con-
trast to answering abstract poll questions,
the experience of seeing first hand the evi-
dence of alleged corporate deceit has in-
spired juries in a handful of smokers' suits
to hold manufacturers liable—and that the
possibility of tfus recurring in a state suit
drove cigarette makers to settle. If similar

evidence emerges about the gun industry,
he adds, it would face the same threat.

Phil Anthony, DecisionQuest's chief
executive, sees a distinction, though. A
majority of focus-group participants inter-
viewed by his company tend lo associate
the Second Amendment right "to keep and
bear arms” with other constitutionally pro-
tected freedoms. The Second Amendment
doesn't ban suits against gun makers, but it
has deep meaning for many Americans,
especially in the South and West, Mr. An-
thony says. Millions of law-abiding people
still hunt. There is no tobacco equivalent to
the politically polent NRA, with its three
million dues-paying members.

In contrast, says Mr. Anthony, as legal
attacks on tobacco mounted in the mid-
1990s. few people in focus groups or on ac-
tual juries spoke up for smokers' rights.
Many smokers want to quit.

Mixed Messages

The jury in the Brooklyn case reflected
the assessments of both Messrs. Anthony
and Daynard. Interviews with five of the 11
jurors revealed that most members of the
panel saw themselves as sympathetic to

manufacturers. But a persistent minority
persuaded the majority to interpret certain
manufacturer contracts with wholesalers
as evidence of "negligent distribution" by
15 of the 25 defendants. Three defendants
were ordered to pay a total of S520.000 in
damages.

What concerned some jurors about the
contracts was that some manufacturers
had failed to ban wholesalers from selling
handguns to dealers who operate at gun
shows or who don't have stores-two
sources of illegal gun trafficking, accord-
ing to law-enforcement officials.

This evidence may lack the drama of
documents that allegedly show that ciga-
rette manufacturers covertly manipulated
nicotine levels to addict smokers. In Brook-
Iyn. though, it was enough for a break-
through verdict—the first ever to hold the
Industry collectively responsible for a
criminal shooting.

The question is whether that verdict
was an aberration or an analog to the
handfuJ of successful smokers' suits that
presaged the settlement of state litigation
ira'r."t "he lobae:o ie.dustrv.
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Congress Targets Gun Lawsuits
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. CLASSIFI
WASHINGTON fAP) — The Sega! battle cities have launched Real Estai
against the gun industry got a new pla\er Tuesday: Congress. Autos
Jobs
One lawmaker filed legislation that would prohibit such suits and COMMUN
another promised a biil that would guarantee cities the right to sue. About Cor
JonaGrc
Rep. Bob Bam. R-Ga.. the National Rifle Association3 point man in Create a (
Congress, led a bipartisan group of two dozen lawmakers on a bill to Update am
nta-vers ~nc d~tnoutori atcountacie lor gun "iiolence. Fo=d
Home
"This isa national issue and itcries out for a national remedy," said Iiaesalhtlf?r:&g]:
Barr, contending the law suits w ould destroy the constitutional right How to
to bear arms while undermining the integrity of the nation 3 legal
and free enterprise systenms. NEIGHBC
Near Mv h
But Sen. Barbara Boxer, D-Calif., said she intends to introduce gﬁgrwev
legislation that w-on"d guarantee cities the right to sue gun '
fact d distributors.
manufacturers and distributors NEWYOR1
"The federal government sends billions of dollars to local aovqti

communities to fight crime,” she said. "I local governments belie\e
the fight against crime isbeing hampered because of a mass
proliferation of guns, 1believe it is in the national interest to allow
them to take action in court™

Following the successful state lawsuits against tobacco companies,

six cities — Atlanta, New Orleans, Chicago, Miami and Bridgeport,
Conn. — have filed lawsuits seeking to force the gttn industry to take
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Gun lobbyist® hau* taken note of a ruling last month in Federal District (Tuirt in
l"- <> >0 In a kcAsuit filed N p-p.ute citi."e>. a iut\ held 9 of 25 aim
1.al%e ; > three "hoo;i;n:> that i.". -1".eJ illegal'} Mhi.imed
a"J.gun.

S* efar. = ”I> i". Georgia has the Legislature enacted a law to block a law"int.
V aiVu- & > ,a-e. jlih>"_.:gh similar legislation i" being considered IN at least
12 _"her stales The Florida Legislature isconsidering a bill that would make ita

felon} for a local official to tile a lawsuit against the gun indusirv

But tackling the offensive stjte-by-state isexpensive and time-consuming. Barr's
bill would accomplish the same feat all at onee. but its prospects are uncertain.

The proposal puts Republican law makers in a bit of a philosophical bind. They
could wind up defending a law that undermines local governments and leaves
«_hem open to the question of whether they defend local governments or the gun
industry.

P.aT said the decision was simple: they w ill defend the status quo. "There is
n .tiiing more o. mercuiixe than maintaining the status quo." he said.
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A Republican Seeks to Ban Suits Against Gun
Makers

Related Articles

Tobacco-Busting Law\ers on New Gold-Dusted Trails
M u c in D epth: Tobacco Debate
R-_ic inDep AizA"-erica L. nrierthe G un

Forum
Join a Discussion on Gun Control

By L1ZETTE ALVAREZ

ASHINGTON —Opening asecond front in the latest battle to protect the
gun industry, Representative Bob Barr Tuesday introduced legislation
that would block the lawsuits filed by cities against gun manufacturers.

Barr, a Georgia Republican who isaboard member of the National Rifle
Association, the country®s largest gun lobbying organization, said that Federal
legislation was needed to preserve free enterprise and stymie get-rich schemes by
trial lawyers. The bill would bar lawsuits that seek to hold gun manufacturers and
dealers liable when someone commits a crime with one of their weapons,
provided that the firearm is legal and not defective and that the customer isnot a
known criminal.

"If these lawsuits are allowed to proceed, itwill really be "Katie bar the door, ™"
Barr said, "because there will be no industry in America that will be safe from
these abusive and predatory lawsuits."

With cities now challenging gun manufacturers in court, the longtime struggle
over gun control and the rights of gun owners has been infused with energy and
importance on Capitol Hill this year.

The new strategy by local governments to recover damages from gun makers has
stoked the Democrats® campaign tocrack down on firearms after having failed to
get any gun-control legislation passed since the Republicans won control of
Congress in 1994. In the past two weeks alone, the Democrats have introduced
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CS FOR HOUSE BILL NO. 108( )
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE -FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HUDSON, Halcro, Phillips, Kerttula
A BILL

FOR AN ACT ENTITLED
"An Act relating to the use, operation, and regulation of boats; establishing a

uniform state waterway marking system; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. INTENT. [Itis the intent of the legislature that at least 75 percent of any
federal funds generated as a result of this Act be used to fund a statewide boating safety and
education program, and that the state program operate in conjunction with the United States
Coast Guard Auxiliary boating safety program and other marine education organizations.

* Sec. 2. AS 05.25.010 is repealed and reenacted to read:

Sec. 05.25.010. Safety requirements, (@) Except as otherwise provided by
law, a boat placed on the water of the state
(1) must be equipped with and use the sound producing devices and
visual distress signals of the same number, type, and specifications as required by the
United States Coast Guard;

(2) that is equipped with a gasoline engine for electrical generation,

1 CSHB 108( )
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mechanical power, or mechanical propulsion must also be equipped with the
ventilation systems and backfire flame control devices of the same type and

specifications as required by the United States Coast Guard; and

(€)) that is equipped with an engine for electrical generation, mechanical

power, or mechanical propulsion must also be equipped with the fire extinguishers of
the same number, type, and specifications as required by the United States Coast
Guard.

(b) The provisions of (a) of this section apply regardless of whether the boat
is placed or operated on water of the state subject to federal jurisdiction.

(©) During the period of time extending from sunset to sunrise and during
periods of restricted visibility, a boat placed on water of the state must display lights
of the same number, type, and specifications as required by the United States Coast
Guard under 33 U.S.C. 1602 and 33 U.S.C. 2002.

(d) A boat on water of the state must carry one United States Coast Guard
approved Type I, Type Il, or Type I personal flotation device in serviceable condition
for each person on board the boat. A Type V personal flotation device may be carried
in lieu of a personal flotation device required in this subsection if the Type V personal
flotation device is in serviceable condition and

(1) if the approval label on the Type V personal flotation device
indicates that the device is approved for the activity in which the boat is being used,
or that the device is approved as a substitute for a personal flotation device of the type
required on the boat; and

(2) for a device that contains a reference to an owner®s manual, if the
Type V personal flotation device is used in accordance with the requirements in the
owner"s manual.

(e) In addition to the requirements in (d) of this section, a boat that is 16 feet
or longer, other than a kayak or canoe, must carry one Type IV personal flotation
device that can be thrown and that is approved by the United States Coast Guard.

(0 A person may not use a flashing or revolving red or blue emergency light
on a boat unless the boat is operated by a peace officer or emergency professional in

the performance of official duties.

108(C ) 2-
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(@ The operator of a boat on water of the state may not transport a person
under 13 years of age on the deck of a boat or in an open boat unless the person is
wearing a United States Coast Guard approved Type I, Type IlI, or Type Il personal
flotation device. A Type V personal flotation device may be worn in lieu of a
personal flotation device required in this subsection if the Type V personal flotation
device is in serviceable condition and

(1) if the approval label on the Type V personal flotation device
indicates that the device is approved for the activity in which the boat is being used,
or that the device is approved as a substitute for a personal flotation device of the type
required on the boat; and

(2) for a device that contains a reference to an owner*™s manual, if the
Type V personal flotation device is used in accordance with the requirements in the
owner*s manual.

(h) The department may require, by regulation, that a boat or class of boats
carry additional equipment that is necessary for the safety of persons and property.

* Sec. 3. AS 05.25.020 isamended to read:

Sec. 05.25.020. Use of boat with water [WATER] skis and surfboards, (d)
A person may not operate a boat [WATERCRAFT] on water [THE INLAND
WATERS] of the [THIS] state for towing a person on water skis, [OR] a surfboard,
or a similar device [DEVICES] unless

(1) the boat [WATERCRAFT) 1isequipped with a rearview mirror in
which the person being towed can be viewed”™ [,] or

(2) there isa in the boat. [WATERCRAFT] a person of 12 years of age
or older in addition to the operator [,] in a position to observe the progress of the
person being towed.

() A person may not operate a boat [WATERCRAFT] on [THE] water of the
state to tow a person under 13 years of age on water skis, a surfboard, or a similar
device unless the person being towed is wearing a United States Coast Guard approved

(1) Type I, Type I, or Type I personal flotation device; or

(2 Tvne V personal flotation device if the Tyne V personal

notation device is in serviceable condition and

3 CSIIB 108( )
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(A) 1f the approval label on the Type V personal flotation
device indicates that the device isapproved for the activity;

(B) for a device that contains a reference to an owner"s
manual, ifthe Tvne V personal notation device Is used in accordance with
the rennirements iIn the owner®s manual [ IN THIS SUBSECTION,
"PERSONAL FLOTATION DEVICE"™ DOES NOT INCLUDE A LIFE BELT

OR LIFE RING],

*Sec. 4. AS 05.25.030 is repealed and reenacted to read:

Sec. 05.25.030. Boat oollisions, accidents, and casualties, (a) The operator
of a boat involved in a collision, accident, or casualty shall
(1) render assistance as is practicable and necessary to save other
persons from danger or to minimize the danger to other persons to the extent that the
operator can do so without serious danger to the operator™s boat, crew, and passengers;
and
(2) give the operator®s name, address, and identification number of the
operator®s boat in writing to each person injured in the collision, accident, or casualty
and to the owner of property damaged in the collision, accident, or casualty.
(b) For the purpose of gathering boating accident statistics, the operator of a
boat involved in a collision, accident, or casualty that results in death or injury to a
person, or damage to property in excess of $500 for each incident, shall file a report
with the department on or before the 20th day after the incident. The department shall
prepare a form for the report and make the form available to other agencies and to the
public.
(© In response to a request from an authorized official or agency of the United
States, a law enforcement agency, or in compliance with United States Coast Guard
regulations, the department shall provide statistical information compiled or otherwise

%ailable to the department from the reports required under (b) of this section.

* Sec. 5. AS 05.25.040 is amended to read:

SHB

Sec. 05.25.040. Owner®s civil lisbility. The owner of a boat
[WATERCRAFT] 1is liable for injury or damage caused by the negligent operation of

the owner"s boat [WATERCRAFT] whether the negligence consists of a violation of

108( ) -
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a state statute [,] or the failure [NEGLECTING] to exercise [OBSERVE] ordinary
care in the operation of the boat [WATERCRAFT] as the rules of the common law
require. The owner is not liable, however, unless the boat [WATERCRAFT] is used
with the owner®"s express or implied consent. It is presumed that the boat
[WATERCRAFT] is being operated with the knowledge and consent of the owner [,]
ifj at the time of the injury or damage, it is under the control of the owner®s spouse,
father, mother, brother, sister, son, daughter, or other member of the owner®"s immediate
family. This chapter does not relieve any other person from a liability that the person
would otherwise incur [,] and does not authorize or permit recovery in excess of injury
or damage actually incurred.
* Sec. 6. AS 05.25.050 is amended to read:

Sec. 05.25.050. Declaration of policy. It is the policy of the [THIS] state to
promote safety for persons and property in and connected with the use, operation, and
equipment of boats on water of the state [VESSELS IN RECREATIONAL
PURSUITS IN INLAND WATERS] and to promote uniformity of laws relating to
boat safety [THERETO].

* Sec. 7. AS 05.25 isamended by adding new sections to read:

Sec. 05.25.052. Uniform state waterway marking system. The department
shall develop and adopt regulations establishing a uniform state waterway marking
system for the placement of regulatory markers. The regulations must be compatible
with the system of aids to navigation piescribed by the United States Coast Guard.

Sec. 05.25.053. Boating safety program, (a) The department shall administer
a statewide boating safety program. The program must, to the extent consistent with
state law,

(1) secure the full benefits available to the state under 46 U.S.C. 13101
- 13110 (Federal Boat Safety Act of 1971); and

(2) take additional actions necessary to gain initial and ongoing federal
acceptance of the boating safety program and to qualify and apply for federal money

under 46 U.S.C. 13102.

() The department shall cooperate with local, state, and federal agencies,

private and public organizations, and individuals to provide for

-5- CSHB 108( )
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(1) education on boating safety;

(2) a boat registration and numbering system througli the Department
of Administration;

(3) a boating collisions, accidents, and casualties reporting system;

(4) boating access;

(5) boating safety patrol and law enforcement activity;

(6) a uniform state waterway marking system; and

(7) a boating safety advisory council as described in AS 05.25.057.

Sec. 05.25.055. Registration and numbering of boats. @ An
undocumented boat placed on water of the state must be registered and numbered as
required by this chapter. The Department of Administration shall adopt by regulation
a boat registration and numbering system that is consistent with the national standard
for state numbering systems established by the United States Coast Guard.

(b) In adopting a boat registration system under (a) of this section, the
Department of Administration shall authorize agents, including boat dealers, to register
boats.

(©) A boat dealer shall require a purchaser of a new or used boat sold at retail
to complete a registration application and pay the registration fee before the boat
leaves the dealer®s premises unless the boat is exempt from registration and numbering
under this chapter or regulations adopted under this chapter.

(d A person may not operate a boat on water of the state unless a valid
certificate of number has been awarded by the Department of Administration to the
boat and the identification number and any required validation decals are properly
displayed on the boat.

(e) The Department of Administration shall authorize agents to accept an
application and registration fee for registration, to issue a registration, and to forward
the application and registration fee to the Department of Administration.

(0 Unless otherwise provided by this chapter, or unless the owner has been
awarded a current, valid Alaska certificate of number from the United States Coast
Guard, the owner of a boat for which a current certificate of number has been awarded

under federal law or a federally approved numbering system of another state shall

108( ) -6
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apply for a certificate of number in this state as required by this chapter if the boat is
operated on water of the state for more than 90 consecutive days. !f a boat has an

existing number, the owner may request that the department issue the same number for
purposes of this section, and the department shall comply with the request unless

compliance would result in a duplication of numbers.

(@ A certificate of number issued under this chapter is valid for three years
unless terminated or discontinued earlier as required by this chapter and regulations
adopted under this chapter. The certificate expires on the last day of the month at the
end of the three-year period. The expiration date shall be indicated on the certificate.

(h) All records of ownership of boats that are kept by the Department of
Administration under this section are public records. The Department of
Administration shall provide records of ownership to the Department of Natural
Resources for the purposes of meeting the federal requirements for state programs and
implementing this chapter.

(@) The following boats are exempt from the numbering and registration
provisions of this section:

(1) a boat that is operated in this state for a period not exceeding 90
consecutive days and that has a current, valid certificate of number issued by another
state having a federally approved numbering system;

(2) a foreign boat operated in water of the state for a period not
exceeding 90 consecutive days;

(3 a boat owned by the United States or an entity or political
subdivision of the United States, or a boat owned by a state or an entity or political
subdivision of a state;

(4) a boat that is not equipped with mechanical propulsion, that is
exclusively paddled, poled, rowed, or powered by wind, and that is under 10 feet in
length;

(5) a boat with a valid document to operate the boat that is issued by
the United States or a foreign government.

Sec. 05.25.057. Alaska Boating Safety Council established, (@) The Alaska

Boating Safety Council is established in the department.
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(b) The council consists of seven members appointed by the governor. The
governor shall appoint each member on the basis of interest in public affairs,
knowledge of boating issues as they relate to both safety and water of the state, and
good judgment and ability concerning boating safety. At least four members of the
council shall represent powerboat interests. The appointed members shall be residents
of the state and shall be appointed without regard to political affiliation or geographical
location of residence. The commissioner isnot a member of the council, but shall be
ex officio secretary.

(c) Members of the council receive no compensation for services on the
council, but are entitled to per diem and travel expenses authorized for boards under

AS 39.20.180.

(d) In this section, "council™ means the Alaska Boating Safety Council.

* Sec. 8. AS 05.25.060 is repealed and reenacted to read:

Sec. 05.25.060. Prohibited operation. A person may not operate a boat on

water of the state

(1) for a recreational purpose or another purpose, or tow water skis, a

surfboard, or a similar device, in a reckless or negligent manner so as to endanger the

life or property of another person;

(2) that is not equipped as required under this chapter and regulations

adopted under this chapter; or

(3) in a manner that is inconsistent with a regulatory marker authorized

under regulations adopted by the department under this chapter.

* Sec. 9. AS 05.25.070 is amended to read:

Sec. 05.25.070. Exemptions. Boats [WATERCRAFT] and persons operating
boats [WATERCRAFT] are exempt from this chapter [ EXCEPT AS 05.25.060(b),]
when participating in the area set ~ide for a public regatta, race, marine parade,
tournament, or exhibition on inland water; for purposes of this section, "inland

water™ means water of the state that is not offshore water [WATERS].

* Sec. 10. AS 05.25.080 is repealed and reenacted to read:

Sec. 05.25.080. Enforcement. A peace officer may enforce this chapter and

regulations adopted under this chapter and in the exercise of enforcement may stop and

CSHB 108( ) ¥
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board a boat subject to this chapter. A peace officer may issue a citation as provided
in AS 12.25.180 to a person who violates a provision of this chapter.
* Sec. 11. AS 05.25.090 is repealed and reenacted to read:
Sec. 05.25.090. Penalties, (a) Except as provided in (b) of this section, a
person who violates a provision of this chapter or regulations adopted®under this

(_\/v \iO

chapter is guilty of a class A misdemeanor.

(b) A person who violates AS 05.25.010, 05.25.020, 05.25.060(2) or (3), or a
regulation adopted under this chapter relating to AS 05.25.010 or 05.25.020 is guilty
of a violation as defined in AS 11.81.900 and may be fined up to $500. The supreme
court shall establish by order or rule a schedule of bail amounts for violations under
this subsection that allow the disposition of a citation without a court appearance.

* Sec. 12. AS 05.25 is amended by adding a new section to read:

Sec. 05.25.095. Regulations, (&) Except as provided in (c) - (e) of this
section, the department may adopt regulations to implement this chapter, including
regulations regarding

(1) boat and associated safety equipment requirements, including
additional equipment as described in AS 05.25.010;

(2) uniform waterway markers;

(3) Dboat operationand safetyrequirements; and

@) requirements forcertification ofprograms on boating safety
education.

(b) In consultation with the department, the Department of Administration may
adopt regulations to implement this chapter with respect to the numbering, marking,
and titling of undocumented boats.

(©) Regulations adopted under this chapter may not be less stringent than
applicable minimum requirements of regulations governing recreational boat safety of
the United States Coast Guard.

(d The department may not adopt a regulation under this section regarding
boating safety if, before or during the period for public comment on the proposed
regulation provided by AS 44.62.190, the Alaska Boating Safety Council provides the

department with a written objection regarding the regulation, unless the department
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modifies the proposed regulation to satisfy the objection. The prohibition of this
subsection does not apply if modification of the proposed regulation to satisfy the
council®s objection would result in
(1) failure to meet a federal stringency requirement described under (c)
of this section; or
(2) a regulation that is not consistent with another prevision of law.
(e) Nothing in this section authorizes the department to prohibit a use of or
access to the water of the state by a person or user group.
* Sec. 13. AS 05.25 isamended by adding a new section to read:
Sec. 05.25.096. Fees, (@) The Department of Administration shall assess the
following fees:
(1) motorized boat registration, registration renewal, and transfer of
registration, $24 for a three-year period;
(2) nonmotorized boat registration, registration renewal, and transfer of
registration, $10 for a three-year period;
(3) replacement of lost registration, $5;

(4) replacement of lost registration validation decals, $5.

() The Department of Administration shall separately account for fees

collected under (a) of this section for boat registration that are deposited in the general
fund. The annual estimated balance in that account may be used by the legislature to
make appropriations to the department and the Department of Administration to carry
out the purposes of this chapter.
* Sec. 14. AS 05.25.100 is repealed and reenacted to read:
Sec. 05.25.100. Definitions. In this chapter, unless the context requires
otherwise,

(1) "aids to navigation"™ means buoys, beacons, or other fixed objects
in the water that are used to mark obstructions to navigation or to direct navigation
through safe channels;

(2) "boat" means watercraft used or capable of being used as a means
of transportation on water, except for

(A) a ship"s lifeboat;

CSUB 108( ) -10-
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(B) a seaplane;
(C) an inspected passenger vessel; and
(D) a single air mattress, single inner tube, or other water toy;

(3) "boat dealer” means a person engaged wholly or in part in the
business of selling or offering for sale, buying or taking in trade for the purpose of
resale, or exchanging, displaying, demonstrating, or offering for sale three or more
boats within 12 consecutive months and who receives or expects to receive money,
profit, or any other thing of value;

(@) "certificate of number"™ means the document bearing the
identification number issued to a boat by the Department of Administration under this
chapter, by a federal agency, or by the state of principal use under a federally
approved numbering system;

(5) "commissioner™ means the commissioner of natural resources;

(6) "department™ means the Department of Natural Resources;

(7) 'operate" means to navigate or to be in actual physical control of
a boat used or capable of being used as a means of transportation on water of the state;

(8 "owner"™ means a person who has a property interest other than a
security interest in a boat and the right of use or possession of the boat; "owner" does
not include a lessee unless the lease is intended as security;

(9 "ownership™ means a property interest other than a security interest;

(10) "passenger™ means a person on board a boat who is not the master,
operator, crew member, or other person engaged in a capacity in the business of the
boat;

(11) “regulatory marker™ means an anchored or fixed marker in or on
the water, or sign on the shore or on a bridge over the water, other than aids to
navigation; "regulatory marker™ includes swimming markers, bathing markers, speed
zone markers, identification markers, danger zone markers, boat keep out areas, special
anchorage areas, and mooring buoys;

(12) "serviceable condition™ as applied to personal flotation devices

means

(A) metal or plastic hardware is not broken, deformed, or

~11- CaHB 108( )
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weakened by corrosion;

(B) webbings or straps are not ripped, torn, or separated from

an attachment point;

(C) there are no rotted or deteriorated structural components that
fail when tugged;

(D) there are no rips, tears, or open seams in fabric or coatings
that are large enough to allow the loss of buoyant material;

(E) buoyant material has not become hardened, nonresilient,
permanently compressed, waterlogged, or oil-soaked, and does not show
evidence of fungus or mildew;

(F) there is no loss of buoyant material or evidence of buoyant
material that is not securely held in position;

(G) there is a properly armed inflation mechanism, complete
with a full inflation medium cartridge and all status indicators showing that the
inflation mechanism is properly armed, unless the PFD is worn inflated;

(H) inflatable chambers are all capable of holding air;

(D) oral inflation tubes are not blocked, detached, or broken;

(@ the manual inflation lanyard or lever is not inaccessible,
broken, or missing;

(K) inflator status indicators are not broken or otherwise non—
functional;

(13) "undocumented boat" means a boat that does not possess a valid
certificate of documentation issued by the United States Coast Guard under 46 U.S.C.
12101 - 12123;

(14) "validation decal” means a decal that has the state of registration
and registration expiration year clearly marked;

(15) "water of the state" has the meaning given in the term "navigable
water™ In AS 38.05.965; "water of the state” also includes the marginal sea adjacent
to the state and the high seas within the territorial limits of the state, irrespective of
the ownership of the land underlying those waters.

* Sec. 15. AS 09.25.120(a) is amended by adding a new paragraph to read:

CSHB 108( ) -12-
New Text Underlined [DELETED TEXT BRACKETED]



10
11
12
13
14
15
16
17

18

WORK DRAFT WORK DRAFT 1-LS0445VN

(©)] reports submitted under AS 05.25.030 concerning certain collisions

accidents, or other casualties involving boats.

* Sec. 16. AS 12.25.190(c) is amended to read:

© The person cited for the crime shall give a written promise to appear in

court by signing at least one copy of the written citation prepared by the peace officer®
and the officer shall deliver a copy of the citation to the person. The written promise
requirement of this subsection does not apply to boating citations for which a bail
schedule has been established under AS 05.25.090(b). motor vehicle and traffic
citations for which a bail or fine schedule has been established under AS 28.05.151,
fish and game citations for which a bail schedule has been established under
AS 16.05.165, citations 1issued under AS 04.21.065, citations issued under
AS 18.35.341, citations issued in state park and recreational facilities under

AS 41.21.960, or littering citations issued under AS 46.06.080.

*Sec. 17. TRANSITION: REGULATIONS. The Department of Natural Resources and
Department of Administration may immediately proceed to adopt regulations to implement
their respective provisions of this Act. The regulations take effect under AS 44.62
(Administrative Procedure Act), but not before the effective date of secs. 1 - 16 of this Act.

* Sec. 18. Section 17 of this Act takes effect immediately under AS 01.10.070(c).

13- CSHIi 108( )
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March 30, 1999

ALASKA BOATING ASSOCIATIONTESTIMONY
CSHB108, ALSKA BOATING SAFETY ACT
HOUSE TRANSPORTATION COMMITTEE

CLIFF JUDKINS, PRESIDENT

REPRESENTATIVE MASEK, REPRESENTATIVE HUDSON-MEMBERS OF THE HOUSE

TRANSPORTATION COMMITTEE-MY NAME ISCLIFF JUDKINS- I'AM SPEAKING TODAY

AS A THIRTY SIX YEAR BOATING RESIDENT OF THE STATE OF ALASKA AND AS THE

PRESIDENT OF THE ALASKA BOATING ASSOCIATION-THANK YOU FOR THE

OPPORTUNITY TO COMMENT ON THE COMMITTEE SUBSTITUTE FORHB 108 LAST FALL

THE ALASKA BOATING ASSOCIATIONWAS APPROACHED BY DEPARTMENT OF
NATURAL RESOURCES STAFF AND ASKED TO ENDORSE THE DEVELOPMENT OF AN
ALASKA BOATING SAFETY ACT WITHIN THE DNR. FOLLOWING MUCH
DISSCUSSION, — THE BOATING ASSOCIATION BOARD OF DIRECTORS, ADOPTED A
RESOLUTION SUPPORTING THE DEVELOPMENT OF LEGISLATION ESTABLISHING A
RECREATIONAL BOATING SAFETY ACT FORTHE STATE OF ALASKA

ASMANY LEGISLATORS ARE AWARE, MOTORIZED RECREATIONERS, INCLUDING
BOATERS HAVE NOT FARED WELL INPAST DEALINGS WITH THE DEPARTMENT OF
NATURAL RESOURCES WE ENTERED INTO DISSCUSSIONS WITH DNR
CAUTIOUSLY AND WITH CONSEDERALE APPREHENTION- CONCERNED THAT DNR
WOULD DESIGN THE ACT TO FURTHER ITSNON-MOTORIZED AGENDA

ORTO AQUIRE MORE MONIES TO USE AGAINST US. INTHAT SUSPICIOUS LIGHT 1
HAVE REVIEWED AND COMMENTED ON HB 108 AS THE WORKING DRAFT WAS

DEVELOPED WITHTHE ABLE AND PAITENT ASSISTANCE OF YOUR STAFFS -AND

«JU1
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COOPERATION FROM THE DNR- CHANGES HAVE BEEN MADE THAT SATISFY OUR
CONCERNS. ASNOW WORDED 75% OF FEDERAL FUNDS GENERATED AS A RESULT OF
THE ACT MUST BE USED FOR A STATEWIDE BOATING SAFETY AND EDUCATION
PROGRAM. - NON-MOTORI2ED CRAFT MUST BE REGISTERED AND PAY THEIR FAIR
SHARE. THE BOATING SAFETY COUNCIL ISWEIHGTED INFAVOR OF POWER

BOAT INTERESTS AND HAS THE POWER TO OVERRIDE DNR BOATING SAFETY REGS.
THE BILL, SPECIFICALLY, EXCLUDES THE AUTHORITY TO PROHIBIT A USE OF OR
ACCESS TO WATERS OF THE STATEBY A PERSONOR USER GROUP. MANY OF THE
OLD WARRIERS INMY ASSOCIATION STILLHAVE SERIOUS RESERVATIONS
CONCERNING ANY PROGRAM ADMINISTERED BY THE DEPARTMENT OF NATURAL
RESOURCES. HOWEVER THE ALASKABOATING ASSOCIATION AS A WHOLE AND BY
BOARD ENDORESMENT SUPPORTS THE LEGISLATION AS AMENDED AND WE URGE
YOUTO VOTE TNFAVOR OF IT THE MONIES TO SUPPORT THISPROGRAM ARE
PRESENTLY BEING SPENTBY ALASKANS INALASKA ASREGISTRATION FEES AND
BOAT FUEL TAX. THESE FUNDS GO TO THE FEDERAL GOVERNMENT TO BE
DISTRIBUTED TOOTHER STATES TO FUND THEIRBOATING SAFETY

PROGRAMS —ADOPTION OF THIS LEGISLATION WILL BRING THESE MONIES HOME..
REGISTRATION FEES AND FUEL TAX ARE ESTIMATED TO GENERATE INEXCESS OF ONE
MILLIONDOLLARS PER YEAR. IAM SURE THAT YOU HAVE ALL HEARD THAT THERE
"WERE 38 RECREATIONAL BOATING DROWNING INCIDENTS INALASKA IN 1998, 10 TIMES
THE NATIONAL AVERAGE PER REGISTERED BOAT -IFONLY HALF OUR BOATS ARE
REGISTERED WE ARE STILLFIVETIMES THE NATIONAL AVERAGE. OF THESE THIRTY

EIGHT VICTIMSELEVEN WERE FOUND WITHOUT LIFEJACKETS-EIGHTEEN WERE NOT



iu:jo 0« | |<Z)U3

FOUND PROBABLY BECAUSE THEY WERE NOT WEARING LIFEJACKETS. ALCOHOL WAS
FOUND TO BE INVOLVED JNTWENTY OF THE DROWNINGS, TEN INVOLVED NON —
MOTORIZED CRAFT NINE OF THESE WERE CANOES - THE RESTENVOLVED SMALL
BOATS AND OPEN SKIFFS. THESE STATISTICS ARE FOUND INCOAST GUARD RECORDS.
IFWE DIDNOTHINGMORE THAN CONVINCE CONOERS AND FAMILIES GOINGHOME
WITH THEIR GROCERIES TO PUT ON LIFEJACKETS WE COULD SAVE LIVES. AGAIN THE
ALASKA BOATING ASSOCIATION ISHAPPY TO SUPPORT THE PASSAGE OF CSHB108 AND

SAFEBOATING FOR ALL ALASKANS.
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CS FOR HOUSE BILL NO. 108(C )
INTHE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE -FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HUDSON, Halcro, Pnillips, Kerttula
A BILL

FOR AN ACT ENTITLED
"An Act relating to the use, operation, and regulation of boats; establishing a

uniform state waterway marking system; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. INTENT. It is the intent of the legislature that at least 75 percent of any
federal funds generated as a result of this Act be used to fund a statewide boating safety and
education program, and that the state program operate in conjunction with the United States
Coast Guard Auxiliary boating safety program and other marine education organizations.

* Sec. 2. AS 05.25.010 is repealed and reenacted to read:

Sec. 05.25.010. Safety requirements, (@) Except as otherwise provided by
law, a boat placed on the water of the state
(1) must be equipped with and use the sound producing devices and
visual distress signals of the same number, type, and specifications as required by the
United States Coast Guard;

(2) that is equipped with a gasoline engine for electrical generation,

-1- CSHB 108( )
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mechanical power, or mechanical propulsion must also be equipped with the
ventilation systems and backfire flame control devices of the same type and

specifications as required by the United States Coast Guard; and

(€)) that is equipped with an engine for electrical generation, mechanical

power, or mechanical propulsion must also be equipped with the fire extinguishers of
the same number, type, and specifications as required by the United States Coast
Guard.

(b) The provisions of (a) of this section apply regardless of whether the boat
is placed or operated on water of the state subject to federal jurisdiction.

(©) During the period of time extending from sunset to sunrise and during
periods of restricted visibility, a boat placed on water of the state must display lights
of the same number, type, and specifications as required by the United States Coast
Guard under 33 U.S.C. 1602 and 33 U.S.C. 2002.

(d) A boat on water of the state must carry one United States Coast Guard
approved Type I, Type Il, or Type 11l personal flotation device in serviceable condition
for each person on board the boat. A Type V personal flotation device may be carried
in lieu of a personal flotation device required in this subsection if the Type V personal
flotation device is in serviceable condition and

(1) if the approval label on the Type V personal flotation device
indicates that the device is approved for the activity in which the boat is being used,
or that the device is approved as a substitute for a personal flotation device of the type
required on the boat; and

(2) for a device that contains a reference to an owner®s manual, if the
Type V personal flotation device is used in accordance with the requirements in the
owner*s manual .

(e In addition to the requirements in (d) of this section, a boat that is 16 feet
or longer, other than a kayak or canoe, must carry one Type 1V personal flotation
device that can be thrown and that is approved by the United States Coast Guard.

() A person may not use a flashing or revolving red or blue emergency light
on a boat unless the boat is operated by a peace officer or emergency professional in

the performance of official duties.

CSHB 108( ) -2-
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(@ The operator of a boat on water of the state may not transport a person
under 13 years of age on the deck of a boat or in an open boat unless the person is
wearing a United States Coast Guard approved Type I, Type I, or Type Il personal
flotation device. A Type V personal flotation device may be worn in lieu of a
personal flotation device required in this subsection if the Type V personal flotation
device is in serviceable condition and

(1) if the approval label on the Type V personal flotation device
indicates that the device is approved for the activity in which the boat is being used,
or that the device is approved as a substitute for a personal flotation device of the type
required on the boat; and

(2 for a device that contains a reference to an owner"s manual, if the
Type V personal flotation device is used in accordance with the requirements in the
owner"s manual.

(h) The department may require, by regulation, that a boat or class of boats

carry additional equipment that is necessary for the safety of persons and property.

* Sec. 3. AS 05.25.020 isamended to read:

Sec. 05.25.020. Use of boat with water [WATER] skis and surfboards, (@
A person may not operate a boat [WATERCRAFT] on water [THE INLAND
WATERS] of the [THIS] state for towing a person on water skis, [OR] a surfboard,
or a similar device [DEVICES] unless

() the boat [WATERCRAFT] isequipped with a rearview mirror in
which the person being towed can be viewed; [,] or

(2) there is® in the boat, [WATERCRAFT] a person of 12 years of age
or older in addition to the operator [,] in a position to observe the progress of the
person being towed.

() A person may not operate a boat [WATERCRAFT] on [THE] water of the
state to tow a person under 13 years of age on water skis, a surfboard, or a similar
device unless the person being towed is wearing a United States Coast Guard approved

(O Type I, Type I, or Type Il personal flotation device; or
(2) Tvne V personal flotation device if the Tvne V personal

flotation device is in serviceable condition and

-3- CsilB 108( )
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(A) if the approval label on the Type V personal flotation
device indicates that the device is approved for the activity:

(B) for a device that contains a reference to an owner's
manual, if the Type V personal flotation device is used in accordance with
the requirements in the owner®s manual [ IN THIS SUBSECTION,

"PERSONAL FLOTATION DEVICE" DOES NOT INCLUDE A LIFE BELT

OR LIFE RING].

* Sec. 4. AS 05.25.030 is repealed and reenacted to read:

Sec. 05.25.030. Boat collisions, accidents, and casualties, (a) The operator
of a boat involved in a collision, accident, or casualty shall
(1) render assistance as is practicable and necessary to save other
persons from danger or to minimize the danger to other persons to the extent that the
operator can do so without serious danger to the operator®s boat, crew, and passengers;
and
(2) give the operator®s name, address, and identification number of the
operator®s boat in writing to each person injured in the collision, accident, or casualty
and to the owner of property damaged in the collision, accident, or casualty.
(b) For the purpose of gathering boating accident statistics, the operator of a
boat involved in a collision, accident, or casualty that results in death or injury to a
person, or damage to property in excess of $500 for each incident, shall file a report
with the department on or before the 20th day after the incident. The department shall
prepare a form for the report and make the form available lo other agencies and to the
public.
(© In response to a request from an authorized official or agency of the United
States, a law enforcement agency, or in compliance with United States Coast Guard
regulations, the department shall provide statistical information compiled or otherwise

available to the department from the reports required under (b) of this section.

* Sec. 5. AS 05.25.040 is amended to read:

CSHB

Sec. 05.25.040. Owner®s civil liability. The owner of a boat

[WATERCRAFT] is liable for injury or damage caused by the negligent operation of

the owner®s boat [WATERCRAFT] whether the negligence consists of a violation of

108 () -
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a state statute [,] or the failure [NEGLECTING] to exercise [OBSERVE] ordinary
care in the operation of the boat [WATERCRAFT] as the rules of the common law
require. The owner is not liable, however, unless the boat [WATERCRAFT] is used
with the owner®s express or implied consent. It is presumed that the boat
[WATERCRAFT] 1isbeing operated with the knowledge and consent of the owner [,]
if, at the time of the injury or damage, it is under the control of the owner®s spouse,
father, mother, brother, sister, son, daughter, or other member of the owner®s immediate
family. This chapter does not relieve any other person from a liability that the person

would otherwise incur [,] and does not authorize or permit recovery in excess of injury

or damage actually incurred.

* Sec. 6. AS 05.25.050 isamended to read:

Sec. 05.25.050. Declaration of policy. It is the policy of the [THIS] state to
promote safety for persons and property in and connected with the use, operation, and
equipment of boats on water of the state [VESSELS IN RECREATIONAL

PURSUITS IN INLAND WATERS] and to promote uniformity of laws relating to

boat safety [THERETO].

* Sec. 7. AS 05.25 isamended by adding new sections to read:

Sec. 05.25.052. Uniform state waterway marking system. The department
shall develop and adopt regulations establishing a uniform state waterway marking
system for the placement of regulatory markers. The regulations must be compatible
with the system of aids to navigation prescribed by the United States Coast Guard.

Sec. 05.25.053. Boating safety program, (&) The department shall administer
a statewide boating safety program. The program must, to the extent consistent with
state law,

(1) secure the full benefits available to the state under 46 U.S.C. 13101
- 13110 (Federal Boat Safety Act of 1971); and

(2) take additional actions necessary lo gain initial and ongoing federal
acceptance of the boating safety program and to qualify and apply for federal money

under 46 U.S.C. 13102.

(b) The department shall cooperate with local, state, and federal agencies,

private and public organizations, and individuals to provide for

5 CSHB 108( )
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(1) education on boating safety;

(2) a boat registration and numbering system through the Department
of Administration;

(3) a boating collisions, accidents, and casualties reporting system;

(4) boating access;

(5) boating safety patrol and law enforcement activity;

(6) a uniform state waterway marking system; and

(7) a boating safety advisory council as described in AS 05.25.057.

Sec. 05.25.055.  Registration and numbering of boats. @ An
undocumented boat placed on water of the state must be registered and numbered as
required by this chapter. The Department of Administration shall adopt by regulation
a boat registration and numbering system that is consistent with the national standard
for state numbering systems established by the United States Coast Guard.

(b) In adopting a boat registration system under (&) of this section, the
Department of Administration shall authorize agents, including boat dealers, to register
boats.

() A boat dealer shall require a purchaser of a new or used boat sold at retail
to complete a registration application and pay the registration fee before the boat
leaves the dealer®s premises unless the boat is exempt from registration and numbering
under this chapter or regulations adopted under this chapter.

(d A person may not operate a boat on water of the state unless a valid
certificate of number has been awarded by the Department of Administration to the
boat and the identification number and any required validation decals are properly
displayed on the boat.

(e) The Department of Administration shall authorize agents to accept an
application and registration fee for registration, to issue a registration, and to forward

the application and registration fee to the Department of Administration.

() Unless otherwise provided by this chapter, or unless the owner has been
awarded a current, valid Alaska certificate of number from the United States Coast
Guard, the owner of a boat for which a current certificate of number has been awarded

under federal law or a federally approved numbering system of another state shall

108( ) 6
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apply for a certificate of number in this state as required by this chapter if the boat is
operated on water of the state for more than 90 consecutive days. If a boat has an

existing number, the owner may request that the department issue the same number for
purposes of this section, and the department shall comply with the request unless

compliance would result in a duplication of numbers.

(@ A certificate of number issued under this chapter is valid for three years
unless terminated or discontinued earlier as required by this chapter and regulations
adopted under this chapter. The certificate expires on the last day of the month at the
end of the three-year period. The expiration date shall be indicated on the certificate.

(h) All records of ownership of boats that are kept by the Department of
Administration under this section are public records. The Department of
Administration shall provide records of ownership to the Department of Natural
Resources for the purposes of meeting the federal requirements for state programs and
implementing this chapter.

(@) The following boats are exempt from the numbering and registration
provisions of this section:

(1) a boat that is operated in this state for a period not exceeding 90
consecutive days and that has a current, valid certificate of number issued by another
state having a federally approved numbering system;

(2) a foreign boat operated in water of the state for a period not
exceeding 90 consecutive days;

(3 a boat owned by the United States or an entity or political
subdivision of the United States, or a boat owned by a state or an entity or political
subdivision of a state;

(4) a boat that is not equipped with mechanical propulsion, that is
exclusively paddled, poled, rowed, or powered by wind, and that is under 10 feet in
length;

(5) a boat with a valid document to operate the boat that is issued by
the United States or a foreign government.

Sec. 05.25.057. Alaska Boating Safety Council established, (@) The Alaska

Boating Safety Council is established in the department.

CSHB 108( )
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(b) The council consists of seven members appointed by the governor. The
governor shall appoint each member on the basis of interest in public affairs,
knowledge of boating issues as they relate to both safety and water of the state, and
good judgment and ability concerning boating safety. At least four members of the
council shall represent powerboat interests. The appointed members shall be residents
of the state and shall be appointed without regard to political affiliation or geographical
location of residence. The commissioner isnot a member of the council, but shall be
ex officio secretary.

(¢) The council may not meet more than two times in each calendar year.
Members of the council receive no compensation for services on the council, but are
entitled to per diem and travel expenses authorized for boards under AS 39.20.180.

(d) In this section, "council” means the Alaska Boating Safety Council.

* Sec. 8. AS 05.25.060 is repealed and reenacted to read:

Sec. 05.25.060. Prohibited operation. A person may not operate a boat on

water of the state

(1) for a recreational purpose or another purpose, or tow water skis, a

surfboard, or a similar device, in a reckless or negligent manner so as to endanger the

life or property of another person;

(2) that is not equipped as required under this chapter and regulations

adopted under this chapter; or

(3 in a manner that is inconsistent with a regulatory marker authorized

under regulations adopted by the department under this chapter.

* Sec. 9. AS 05.25.070 is amended to read:

Sec. 05.25.070. Exemptions. Boats [WATERCRAFT] and persons operating
boats [WATERCRAFT] are exempt from this chapter  EXCEPT AS 05.25.060(b),]
when participating in the area set aside for a public regatta, race, marine parade,
tournament, or exhibition on inland water; for purposes of this section, "inland

water™ means water of the state that is not offshore water [WATERS].

* Sec. 10. AS 05.25.080 is repealed and reenacted to read:

Sec. 05.25.080. Enforcement. A peace officer may enforce this chapter and

regulations adopted under this chapter and in the exercise of enforcement may stop and

CSHB 108( ) 8
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board a boat subject to this chapter. A peace officer may issue a citation as provided
in AS 12.25.180 to a person who violates a provision of this chapter.
* Sec. 11. AS 05.25.090 is repealed and reenacted to read:

Sec. 05.25.090. Penalties, (a) Except as provided in (b) of this section, a
person who violates a provision of this chapter or regulations adopted under this
chapter is guilty of a class A misdemeanor.

(b) A person who violates AS 05.25.010, 05.25.020, 05.25.055, 05.25.060(2)
or (3), or a regulation adopted under this chapter relating to AS 05.25.010 or 05.25.020
is guilty of a violation as defined in AS 11.81.900 and may be fined up to $500. The
supreme court shall establish by order or rule a schedule of bail amounts for violations
under this subsection that allow the disposition of a citation without a court
appearance.

* Sec. 12. AS 05.25 is amended by adding a new section to read:

Sec. 05.25.095. Regulations, (@) Except as provided in (¢) - (¢) of this
section, the department may adopt regulations to implement this chapter, including
regulations regarding

(1) boat and associated safety equipment requirements, including
additional equipment as described in AS 05.25.010;

(2 uniform waterway markers;

(3) boat operation and safety requirements; and

(4) requirements for certification of programs on boating safety
education.

(b) In consultation with the department, the Department of Administration may
adopt regulations to implement this chapter with respect to the numbering, marking,
and titling of undocumented boats.

(c) Regulations adopted under this chapter may not be less stringent than
applicable minimum requirements of regulations governing recreational boat safety of
the United States Coast Guard.

(d) The department may not adopt a regulation under this section regarding
boating safety if, before or during the period for public comment on the proposed

regulation provided by AS 44.62.190, the Alaska Boating Safety Council provides the

9 CSHB 108( )
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department with a written objection regarding the regulation, unless the department
modifies the proposed regulation to satisfy the objection. The prohibition of this
subsection does not apply if modification of the proposed regulation to satisfy the
council®s objection would result in
(1) failure to meet a federal stringency requirement described under (c)
of this section; or
(2) a regulation that is not consistent with another provision of law.
(e) Nothing in this section authorizes the department to prohibit a use of or
access to the water of the state by a person or user group.
* Sec. 13. AS 05.25 isamended by adding a new section to read:
Sec. 05.25.096. Fees, (@) The Department of Administration shall assess the

following fees:

(1) motorized boat registration, registration renewal, and transfer of
registration, $24 for a three-year period;

(2) nonmotorized boat registration, registration renewal, and transfer of
registration, $10 for a three-year period;

(3) replacement of lost registration, $5;

(4) replacement of lost registration validation decals, $5.

() The Department of Administration shall separately account for fees

collected under (a) of this section for boat registration that are deposited in the general
fund. The annual estimated balance in that account may be used by the legislature to
make appropriations to the department and the Department of Administration to carry
out the purposes of this chapter.
* Sec. 14. AS 05.25.100 is repealed and reenacted to read:
Sec. 05.25.100. Definitions. In this chapter, unless the context requires
otherwise,

(1) Taids to navigation" means buoys, beacons, or other fixed objects
in the water that are used to mark obstructions to navigation or to direct navigation
through safe channels;

(2) "boat" means watercraft used or capable of being used as a means

of transportation on water, except for

CSHB 108( ) -10-
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(A) a ship®s lifeboat;

(B) a seaplane;

(C) an inspected passenger vessel; and

(D) a single air mattress, single inner tube, or other water toy;

(3) "boat dealer" means a person engaged wholly or in part in the
business of selling or offering for sale, buying or taking in trade for the purpose of
resale, or exchanging, displaying, demonstrating, or offering for sale three or more
boats within 12 consecutive months and who receives or expects to receive money,
profit, or any other thing of value;

(@) "certificate of number" means the document bearing the
identification number issued to a boat by the Department of Administration under this
chapter, by a federal agency, or by the state of principal use under a federally
approved numbering system;

(5) "commissioner™ means the commissioner of natural resources;

(6) "department" means the Department of Natural Resources;

(7) "operate" means to navigate or to be in actual physical control of
a boat used or capable of being used as a means of transportation on water of the state;

(8) "owner" means a person who has a property interest other than a
security interest in a boat and the right of use or possession of the boat; "owner™ does
not include a lessee unless the lease is intended as security;

(9 "ownership"™ means a property interest other than a security interest;

(10) "passenger™ means a person on hoard a boat who 1is not the master,
operator, crew member, or other person engaged in a capacity in the business of the
boat;

(11) regulatory marker™ means an anchored or fixed marker in or on
the water, or sign on the shore or on a bridge over the water, other than aids to
navigation; "regulatory marker™ includes swimming markers, bathing markers, speed
zone markers, identification markers, danger zone markers, boat keep out areas, special
anchorage areas, and mooring buoys;

(12) *"serviceable condition™ as applied to personal flotation devices

means
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(A) metal or plastic hardware is not broken, deformed, or

weakened by corrosion;

(B) webbings or straps are not ripped, torn, or separated from

an attachment point;

(C) there are no rotted or deteriorated structural components that
fail when tugged;

(D) there are no rips, tears, or open seams in fabric or coatings
that are large enough to allow the loss of buoyant material;

(E) buoyant material has not become hardened, nonresilient,
permanently compressed, waterlogged, or oil-soaked, and does not show
evidence of fungus or mildew;

(F) there is no loss of buoyant material or evidence of buoyant
material that is not securely held in position;

(G) there is a properly armed inflation mechanism, complete
with a full inflation medium cartridge and all status indicators showing that the
inflation mechanism is properly armed, unless the PFD isworn inflated;

(H) inflatable chambers are all capable of holding air;

() oral inflation tubes are not blocked, detached, or broken;

(0 the manual inflation lanyard or lever is not inaccessible,

broken, or missing;

(K) inflator status indicators are not broken or otherwise non—
functional ;
(13) "undocumented boat™ means a boat that does not possess a valid

certificate of documentation issued by the United States Coast Guard under 46 U.S.C.

12101 - 12123;

(14) “validation decal™ means a decal that has the state of registration
and registration expiration year clearly marked;

(15) "water of the state” has the meaning given in the term "navigable
water” in AS 38.05.965; "water of the state” also includes the marginal sea adjacent
to the state and the high seas within the territorial limits of the state, irrespective of

the ownership of the land underlying those waters.

CSHB 108( ) -12-
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* Sec. 15. AS 09.25.120(a) is amended by adding a new paragraph to read:
© reports submitted under AS 05.25.030 concerning certain collisions
accidents, or other casualties involving boats.
* Sec. 16. AS 12.25.190(c) is amended to read:
© The person cited for the crime shall give a written promise to appear in
court by signing at least one copy of the written citation prepared by the peace officer,
and the officer shall deliver a copy of the citation to the person. The written promise
requirement of this subsection does not apply to boating citations for which a bail

schedule has been established under AS 05.25.090(b). motor vehicle and traffic

10
11
12
13
14
15
16
17

citations for which a bail or fine schedule has been established under AS 28.05.151,
fish and game citations for which a bail schedule has been established under
AS 16.05.165, citations 1issued under AS 04.21.065, citations 1issued under
AS 18.35.341, citations 1issued in state park and recreational facilities under

AS 41.21.960, or littering citations issued under AS 46.06.080.

* Sec. 17. TRANSITION: REGULATIONS. The Department of Natural Resources and

Department of Administration may immediately proceed to adopt regulations to implement

their respective provisions of this Act. The regulations take effect under AS 44.62
(Administrative Procedure Act), but not before the effective date of secs. 1 - 16 of this Act.

* Sec. 18. Section 17 of this Act takes effect immediately under AS 01.10.070(c).
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New Text Underlined [DELETED TEXT BRACKETED]



Alaska State Legislature
Representative Bill Hudson

State Capitol Fisheries
Juneau, Alaska Utilities Restructuring
99801-1182
Phone: (907) 465-3744
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Member
Transportation
State Affairs

MEMORANDUM

TO: Representative Pete Kott, Chair

House Judiciary Committee/
FROM : Representative Bill Hud " r(
SUBJECT: Hearing Request, HB 108
DATE: March 25, 1999

| respectfully request that you schedule a hearing for HB 108, An Act relating to Boating
Safety, before your committee on March 31, pending referral. HB 108 is listed on the priority
hill list and time is of the essence in moving this legislation through.

In 1998, 38 Alaskans lost their lives in boating accidents, and Alaska continues to experience
boating fatalities at nearly ten times the national rate. Current boating safety programs are a
combination of Coast Guard, State of Alaska, and private and public efforts, which are not

centrally located or coordinated.

HB 108, if enacted, would establish an approved State Boating Safety Program. This program
would provide for the state to assume from the federal government vessel registration
responsibilities and regulatory authority over the carriage of boat safety equipment. HB 108
would comply with The Federal Safe Boating Act of 1971. Alaska is the only state in the nation
that does not have an approved Boating Safety Program, and the only state that has federal
management of boating safety laws. Because Alaska does not comply with the Federal Safe
Boating Act, our State’s share of the federal marine fuel taxes that Alaskans pay has not been
redistributed back to Alaska. Passage of HB 108 will assure we are included in the
redistribution of these taxes, bringing hundred’s of thousands of federal dollars back to the

State.

Additionally, passage of HB 108 will assure that the State manages and controls it’s boating
safety laws and programs.

Thank you for your consideration.



Safe boating?

Juneau one step closer to goal

When state lawmakers debate whether to adopt a safe-
boatln? law this session, let them look back to 1998, when
38 boaters drowned in Alaska waters. Thatrate translates
to over 100 deaths per 100,000 reglstered boats. Elsewhere
in the nation, noncommercial boaters are drowning at
rates of seven per 100,000, _ _

The high number of drowning deaths in Alaska is.unac-
ceptable and a state disgrace.

ow, legislators have'a real chance to reduce the deaths
— at |ittle"or no cost to the state. That chance comes via
two bills that were introduced this week in the Alaska Leg-
islature. With their &roposals on the table, Rep. Bill Hud-
son and Gov. Tony Knowles are among those leading the
charge forsafer waterways.

Good for them. _ ,

A state safe-boating law is required by the Federal Boat
Safety Act of 1971, which transferred ‘responsibility for
boater education, prevention and enforcement td the
states. The immediate incentive for states to adopt a law
was boater-fuel tax money that they split after it was col-
lected by the feds. _

_ Since'then, adoption of safe-boating laws across the na-
tion have had their intended consequence: a reduction in
boating deaths and injuries. Before the 1971 act was
passed, national drowning rates were running at 32 deaths
per 100,000 reqistered boats. , _

The dramatic decrease in drownings elsewhere in the
nation, says U.S. Coast Guard hoating safety specialist Sue
Hargis, “Shows how much this monéy is néeded in Alaska
to hélp address the problems.” ,

Rep.. Hudson says two conditions spurred him to spon-
sor legislation. First, his. desire for an administration that
would stTongly back the law was metin Gov. Knowles. He
feels his second condition, that there would be enough fed-
eral money notonlly to run the pro?ra_m but expand boat-
ing safety’to "smaller and more Inferior reaches of Alas-
ka," alsohas been addressed by the state and Coast Guard.
Alaska now'stands to gain up to $600,000. o
. Some criGes'ofa safe-hoating law mistakenly tliinkit will
immediately mean more governmentregulation. The Juneau
Republican’is very much'aware of the dnti-government sen-
timent that runs deep in Alaska. His measure wouldnt have
the state add laws that don’t exist on the federal level,

To its credit, the U.S. Coast Guard has already agreed
with the state thatit will continue its limited, but effective,
boating safety _oPeratlons/n‘ a state law Is passed. At the
sajme time, itwill defer program management to the state,
as.it should. _ _

With this deal, Alaskans will come out winners.

But first thmFs first The Alaska Legislature needs to
Rass a long-overdue safe-boatmﬁ law. To do less is to go

ome and sit back as more people drown.
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[1 # \ H} grants 0 mamtag\ harbors statewide with
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b. M otor Vehicle Fuel Tax; The League supports the increase of the
motor vehicle fuel tax to a rate not higher than the national average of $.22 per gallon to
fund state and municipal highway and road operation, maintenance, and
improvements. Such legislation should authorize payment of that increase to the
municipality where the fuel was sold or by an equitable formula based on actual

m aintenance costs and maintenance needs of state and localroads.

6. State Fisheries Business and Fisheries Landing Taxes: The League
supports the continued funding of the statutory 50-50 sharing of the State Fisheries
Business and Fisheries landing Tax revenues between the Btate and municipalities.
The League urges the state to strengthen its enforcement and collection efforts in this
program, (am 11/95) Tintstateisurged totake over the managem ent OFthe licensing of

documented and person;Jvessels.

7. M atching Grants: If a state program requires municipal match to receive

funds, the matching requirement should be imposed on all grantees, and not just

municipalities (in thatprogram).
C. STABILIZATION OF MUNICIPAL REVENUE SHARING

1. Consolidation of the M unicipal Assistance and State Revenue Sharing
Programs: The League supports a consolidation of the two current Municipal
A ssistance and State Revenue Sharing programs into one that provides long-term
stability for revenue sharing and considers population, localresources (assessed value),
and local effort in providing municipal basic services (such as police, road
m aintenance, and education). The municipalrevenue sharing distribution philosophy
is to provide a portion of the wealth from Alaska's commonly owned resources (oil
revenUE) to ensure a basic level of public services to all Alaskans. The new program
should include a minimum level of funding for a municipality adequate to support a

basic level of public services. Therevenue sharing payment should be made on July 1.

M ost important, the League supports a stable revenue relationship for municipalities

with the state to promote local fiscal planning and to promote local economic and

community development.
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Safe boating

Legislators: Golden chance to act

Even as lawmakers scramble to get a grip on a project—
ed $1 billion deficit, they must evaluate unrelated legisla—
tion and new ideas that will make Alaska a better place. A
comprehensive safed/oating law is one measure that
should pass this session.

Actually, it3 past time for such a law.

Alaska 3 ranking as the state with the nation3 highest
drowning rate isreason enough for 60 legislators to situp
and take notice. Itisno coincidence that Alaska is the only
state that lacks a comprehensive safe-boating law.

In 1998,38 Alaskans drowned while engaged innoncom—
mercial boating. The previous year, 23 people died.

A 1971 federal law designed to encourage stales tocre—
ate boater-safety programs comes with a sweetener: Fed —
eral boater-fuel tax dollars are distributed to states that
have adopted comprehensive saferboating laws.

This means that ifAlaska passes a law, the bulk of safe-
boating money that the state spends on education, preven—
tion and enforcement efforts can come from federal cof—
fers. This kind of state-friendly arrangement helps offset
declining oil dollars that will raise the bar for new state-
funded programs.

To coax Alaska along, the U.S. Coast Guard has agreed
to free up just more than $300,000 for safe-boating initia—
tives. The administration of Gov. Tony Knowles was able
to squeeze this money out of the feds because itwas able
to persuade them that Alaska iscoming along on this issue.
While the governor is said tobe weighing introduction of a
safe-boating law to get the subject on the table, the Legis—
lature holds /he key. If lawmakers don T act in a timely
manner, the federal dollars can be yanked and Alaska will
be back where itstarted.

Lawmakers who want to learn more about safe boating
can turn to two handy aids.

First, the newly created state Office of Boating Safety
has produced Alaska®"s first state boating handbook. The
booklet covers boat registration, equipment requirements
and waterway rules. It reads and looks much like the
state 3 manual for automobile drivers.

Second, the National Association of State Boating Law
Administrators has issued a magazine-style publication
called "Boating Safety Dollars at Work.”’The handout ex—
plains how state and U.S. Coast Guard partnerships have
improved recreational boating safety across the nation. In
recent years, it notes, boating fatalities were reduced
nearly 12 percent. ,

Alaska 3 unacceptable high"rates of recreational drown —
ing will begin togo down after legislators do their part and
pass a comprehensive safe-boating lav/. Make no mistake:
There is a link between safe-boating laws and reduced
drowning deaths.

Alaska should be part of this national trend tomake wa —
terways safer.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 108
1999 LEGISLATIVE SESSION

Revision Date: Department Affected:Administration

Title: Use. Registration and Reeulation o f Boats .... BRU: Motor Vehicles
Component:
Sponsor: Representative Hudson
Requestor: (HI TRA COMPONENT SERIAL NO. 2348
Expenditures/Revenues: (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below
OPERATING EXPENDITURES FY 2000 FY 2001 FY2002 FY 2003 FY 2004 FY 2005
PERSONAL SERVICES 170.7 160.1 137.6 137.6 137.6 137.6
TRAVEL
CONTRACTUAL 80.5 49.0 49.0 49.0 49.0 49.0
SUPPLIES
EQUIPMENT 50.0
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 301.2 209.1 186.6 186.6 186.6 186.6
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) 300.0 600.0 600.0 600.0 600.0 600.0
FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 301.2 209.1 186.6 186.6 186.6 186.6
1037 GF/Mental Health
OTHER
TOTAL 301.2 209.1 186.6 186.6 186.6 186.6
Estimate of any current year (FY 99) cost: S_
POSITIONS:
FULL-TIME 3 3 3 3 3 3
PART-TIME
TEMPORARY 2 2

ANALYSIS: (Attach a separate page if necessary.)

The analysis wall assume that the program will start on January 1, 2000. The positions that will be needed to
administer the program will be hired on October 1, 1999, to allow time for training and establishing the program, |j
Costs shown for FY 00 will only reflect partial year costs for 9 months of personal services costs and 6 months i
of registration activity. i

(Continued on attached sheet)

Phone:_  269-5S59

Division: Moior Vehicles ! Date
Approved bv Commissioner:  Robert Poe | \JL
Aqgencv: Department of Administration g p k 3 fe S /6

PREPARER TO PROVIDE ALL DISTRIBUTION C@HIES TO GOWERMNOBR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor®s Legislative Office
Page. 1 of 3



STATE OF ALASKA BILL NO: HB108
1999 LEGISLATIVE SESSION

Revision D a te : Dept. Aifected: Administration

ANALYSIS CONTINUED:
Discussions and Assumptions

The Coast Guard currently requires registration of boats used on navigable waterways and has approximately 33,000 registered
boats. Assuming that an equal number of registrations expire in each year, this results in a registration workload of 11,000 boats
per year. To process this workload the Coast Guard has 1.5 positions (1 dedicated full time and 1 which assists in administration
and during the peak season) and has requested an additional full time position to prevent backlogs. These registrations are
maintained on a stand alone computer system using specially developed software known as SABRE (State of Alaska Boat
Registration). This system is a windows based system that is not networked or available to other users.

Under the proposed law all powered boats would be registered by DMV not just those on navigable waterways. Increased
enforcement by law enforcement agencies and Division of Parks would increase the number of registered boats. There is no
accurate number of the total number of boats in the state however estimates from the various sources place the number between
50,000 to 100,000. This is mainly based on boat sales of 10,000 per year. For purpose of this fiscal note it is assumed that there
will be 75,000 registered boats. The registration period will be three years resulting in an annual registration workload of 25,000

boat registrations.

The Coast Guard has offered to give the SABRE registration system to the state hov/ever there are problems with using it. The
rationale for having DMV register boats is the fact that there are offices located throughout the state and there is an information
system available to these offices, to law enforcement, and to other agencies as required. The DMV system has an integrated
accounting module to properly account for state revenues. The SABRE system is not compatible with the current DMV system ana
would require extensive modification to make it so. It would be more cost effective and efficient to create a new application on Te
DMV system by modifying the vehicle registration system to accommodate boat registration.

Initial Start-up Costs

During the first year there will be additional costs to modify the DMV information system for the boat registration program and to
convert the existing boat registration data base to the DMV system. The programming needs will be done by contract
programmers and the conversion of the data base will require either manual data entry or manual verification of each entry due to
the differences between the two operating systems. The data entry will be done by non-perm project employees. These costs will
be incurred in the first calendar of the program which will cross fiscal years. With an assumed start date of Jan 1, 2000, all
employees will start on Oct 1,1999, so that thye can receive initial training, test the computer systems, and provide training for both

the boat dealers and DMV employees

The costs associated with the start-up are as follows: FY 00 FY 01
2 non-perm employees MVCSR | (mg 10) for 12 months S67.5 $22.5
300 hours contract programming @ $125/hr $37.5
Equipment (computer workstations) $20.0

Total $125.0 S22.5

These costs will be incurred only in the first year of the program.
On-going Operating Budget Costs

In addition to the initial costs to establish the system and to convert the data from the SABRE system to the DMV system, there will
be the regular costs to renew registrations of boats that are expiring and lo register boats as they are sold by the dealers. Dealers
are required to have a customer complete an application for any boat sold at retail and then send the registration application along
with the appropriate fees to DMV. Boats due for registration renewal will be incorporated into the normal renewal system the same
as vehicle. This will include an initial renewal notice and the opportunity to renew by mail, by phone, by internet, or in person at
any DMV office. The on-going costs will be based on an annual registration workload for 25.000 boats.

Page 2 0 f?



STATE OF ALASKA BILL NO: HB108
1999 LEGISLATIVE SESSION

Revision Date: Dept. Affected:  Administration

Cost Detail

FYOO FY 01+
1 PFT MVCSR Il (rng 14) lead worker $35.7 $47.6
2 PFT MVCSR Is (rng 10) $67.5 $90.0
Postage costs (postage envelopes) $6.0 $12.0
Forms cost (applications and registrations) $4.5 $4.5
Validation Decals (45.000* @ $0.50 ea.) S22.5 $22.5
Training Costs (for Boat Dealers and DMV employees) $10.0 $10.0
Equipment (computer workstations) $30.0

51762 $186 6
Revenue

There will be 25,000 boat registrations processed each year at $24 for the three year period generating $600.0 in GF revenue
annually.



