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MS. O"BRIEN said. "You can take care of four children,
without a license, who are not related to you and you"re
living there. And then, you can take care of additional
(four) related children.”

REP. TOOHEY said there is no limit.
REP. B. DAVIS said there used to be a limit.

MS. O"BRIEN said, "Ifall the children are related, then
there"s no limit. That"s what there®s no limiton."

REP. TOOHEY said, "But. ifyou take care of four children...
you can take care of four unrelated children without a

license. And, then you have four grandchildren who come and
visit, and you"re taking care of them also. That means you
have eight children in the house. Imean, you"re not saying
that this person has to have a license to have eight

children in the house."

CHAIR BUNDE indicated that the answer isno according to
Commissioner Lowe.

Number 906

MS. O"BRIEN stated that it is confusing and read from
current regulation: "A facility isexempt ifthey"re
regularly providing child care only to a child or children

related to the resident care giver."

CHAIR BUNDE reiterated that a person can take care ofa
"flock™ of children, but no more than four that are not

relrted.

TAPE 94-49, SIDE A
Number 000

CHAIR BUNDE stated that DHSS Amendment 2 had been moved and
that Rep. Kott submitted his Amendment 1as a friendly
amendment.

REP. G. DAVIS asked ifthe motion before the committee was
to adopt Rep. Kott"s amendment.
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REP. KOTT said it would be DHSS Amendment 2 as amended.

CHAIR BUNDE indicated that itwould be DHSS Amendment 2 as
amended.

REP. TOOHEY asked ifDHSS Amendment 2 had to be adopted
first before making a friendly amendment.

CHAIR BUNDE replied no. He said, "We have an amendment to
the amendment before us."

REP. TOOHEY said, "But we haven"t adopted the second
amendment have we?"

CHAIR BUNDE said, "No, but we have an amendment to the
amendment and thenwe go to the main amendment. The
amendment to the amendment and the main amendment will read
as Rep. Kott"s Amendment 1currently reads. It inserts

unrelated caregiver, plus the additional insertion that Rep.

Kott has. .a facility in which the caregiver is related, is

a relative of all the children. And, it inserts after

grandparents, great grandparents. Do we have some clarity
here?"

REP. KOTT stated that naybe he should have addressed his
amendments first.

CHAIR BUNDE said, "We have an amendment to the amendment
which isRep. Kott"s Amendment 1. Do you understand that?"

REP. B. DAVIS said yes.
REP. KOT Tmoved the amendment.
CHAIR BUNDE asked for any objections.

REP. B. DAVIS said she would like to hear from the
department as to whether they supported the amendment as

amended.

MS. O"BRIEN said yes.



CHAIR BUNDE said, "So. now arc there objections?"

REP. B. DAV IS said no.

CH/ IRBUNDE said, "Hearing no objections, we"ve adopted the
amendment to the amendment which brings us to Amendment 2
which is the very same amendment that we... to the amendment
that we Ve just adopted, so are there any objections to
Amendment 27"

Number 114
REP. KOTT said, "ITimove Amendment 2."

CHAIR BUNDE said, "It was previously moved and so ifthere
are just no objections..."

REP. TOOHEY said, "Excuse me, because we have amendments
before us that are both labeled, we have two labeled..."

CHAIR BUNDE said, "We have Rep. Kott’s Amendment 1, which is
now Department Amendment 2. Who"s on first What"s on

second? We are now moving on to Department Amendment 3.

Rep. Kott, you have something to say on this?"

REP. KOTT said no.

Number 138

CHAIR BUNDE asked foramember tomove DHSS Amendment 3.

REP. KOTT said so moved.

CHAIR BUNDE asked Ms. 0"Brien to speak to the amendment.

MS. O"BRIEN indicated that before the bill was brought
forward to the committee, the division had two
teleconferences with various organizations, including Native
organizations. She stated that the Native organizations

were concerned as to how difficult it is to license in very
small communities and pointed out the difficulties involved
when a child must be removed from a home inan emergency
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situation. She said Amendment 3 would address those
concerns.

Number 186

CHAIR BUNDE asked for discussion or objections. Hearing
none. Chair Bunde declared that DHSS Amendment 3 was
adopted. He brought DHSS Amendment 4 to the table. He then
said, "And. the reason lwas thinking we needed to adopt a

CS becomes more apparent with each amendment." He asked for
amember tomove the amendment.

REP. G. DAVIS said so moved.
CHAIR BUNDE asked Ms. 0"Brien to address the amendment.

MS. O"BRIEN explained that in the teleconferences that she
mentioned itwas pointed out that some variances are al lowed
for only seven days. She said there would be a lot of extra
paper work ifa license had to be issued each time a

variance was given. She asserted that the amendment isan

efficiency amendment.

REP. TOOHEY said she was troubled with the proposal because
"we can no longer rely on the good will of the village or a
neighbor to take care of the child. We are regulating

care... the thing just smacks of regulating care of our

fellow man out of existence. Does this bother anybody

else?"

Number 286

CHAIR BUNDE explained that the legislation addresses
situations when an official comes and removes and then
places the child. He said itdoes not address the neighbor
or relative or grandparent who wants to care for the child.
He said the legislation does not preclude voluntary action.

REP. TOOHEY said, "Yes, we are.”
CHAIR BUNDE stated, "l don Tthink so. Only when an

official comes inand says that child™s in jeopardy, now I*m
making him a ward of the state, basically. Itsnot saying
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that neighbors and relatives can™t say. "Well, wail a
minute, you need some help. Let me give you a hand.

REP. &. DAV IS indicated that almost any law ison request.
People can commit crimes, but ifnobody asks that a person
be arrested, there will be no arrest unless there isa

request for the state to step in.

Number 325

CHAIR BUNDE asked for further discussion. He then asked for
objections on DHSS Amendment 4. Hearing none, Chair Bunde
declared that DHSS Amendment 4 was so moved. He then
brought Rep. Kott*s Amendment 2 to the table. He asked Rep.
Kott to speak to his amendment.

(Note: Rep. Kott"s testimony pertaining to Amendment 2 is
inaudible. Refer directly to Rep. Kott"s Amendment 2, as
submitted and on file, which refers to page 19, lines 22-23.
The amendment suggest deleting the words "whose parents are
not" and insert "who does not have a parent.")

Number 350

CHAIR BUNDE asked Ms. 0"Brien to speak to the amendment.

MS. O"BRIEN stated that prior to the meeting she was able to
look over all of Rep. Kott3amendments and said she felt
comfortable with all of them.

CHAIR BUNDE asked ifthe committee understood the amendment.
He asked ifthere were any objections. Hearing none, Chair

Bunde stated that Rep. Kott"s .Amendment 2 was adopted. He

then brought Rep. Kott"s Amendment 3 to the table.

Number 374

REP. KOTT made a motion to adopt his Amendment 3. He said
the amendment addresses page 20, line 19, and would delete
the words "have been arrested” and would insert "are under

arrest.”

CHAIR BUNDE said that the amendment would provide that a
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person®s past would not be held against them. He asked for
objections. Hearing none, Chair Bunde stated that Rep.
Kott*s Amendment 3 was adopted. He indicated that itwas
his intent to have the committee substitute (CS) before the
committee before the legislation is passed out.

Seeing no further business before the committee, CHAIR BUNDE
ADJOURNED the meeting at4:30 p.m.



22 March 1994 House HESS Committee

TAPE 94-36. SIDE A
Number 001

CHAITRMAN RIEGER called the Senate Health, Education and Social

Services (HESS) Committee to order at 5:05 p.m. He brought CSHB

412(HES) am (COMMUNITY CARE FACILITIES) before the committee as the
first order of business. He explained the legislation isalmost

identical to SB 268 which was previously heard by the committee.

The committee adopted a committee substitute which had language

that exempts small private foster homes where there was placement

of children for up to 45 days. The House version allows prb ate

placement of children without a time limitation.

There being no questionson CSHB 412(HES) am, CHAIRMAN RIEGER asked
for the pleasure of the committee.

SENATOR MILLER moved that CSHB 412(HES) am be passed out of
committee with individual recommendations. Hearing no objection,
itwas so ordered.

Number 032
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4 May 1994 Senate Finance Committee

ekrtk

Co-chair Pearce invited EImer Lindstrom. Special Assistant to the Commissioner, Department of
Health &. Social Services, to speak to HB 412.

*[Tape 94-89J
*[Tape counter No. 403, Side Aj

ELMER LrNDSTROM said that HB 412 was not substantially
different than CSSB 268(JUD) which was previously moved from
Senate Finance. The most significant change related to page

6 of the bill, exemptions from foster home licensor. The

other difference was that the House Finance Committee
reduced the fiscal note submitted by the Department to

$30.0. The Department preferred the larger, previously
submitted fiscal note but would proceed with the $30.0 note

ifso directed by the legislature.

Senator Rieger MOV ED for passage of CSHB 412(HES) am from
committee with individual recommendations. No objection
being heard, the billwas REPORTED out with individual
recommendations, and a fiscal note for the Department of
Health & Social Services for $30.0. Co-chair Pearce, and
Senator Jacko signed "do pass." Co-chair Frank. Senators

Rieger and Sharp signed "no recommendation."”

crevsup.mem
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

QAO)Z) 38?-3;1%%72%2%65-2450 STATE OF ALASKA 130 Seward Street. Suite 409
Mall étop)?,lol' Tineau Alaska 908012105

MEMOr ANDUM February 24, 1999

SUBJECT: %H?S&i md%ﬁ[st&%\ﬁeﬁmfs Bill (HB 66:

To: res n |ve Pete Kott. Chalr

Inmrttee
; James P rawfo -
Tron Assistant Revisor

Attached is a recommendation for the revisor's bill in the form of a proposed amendiment.
First, the amendme es apr our atte fi

refatrn to. 0 gﬂ ntﬂs&& %8
en ra nd esto |s urse | after
rev us esr nat e
str utrons o use n oans froma |date’s
vvever %ross re erg res tot IS sectron
to co and ate, were not alfer

me o nn c |s amerf) ment aﬁ&a’é section to the revisor's
|I amendrng ore the Cr0SS-Teferences now.

T e geagﬁ%ﬁo eggsrrae gt sl Jof il ot s

Finally. hamendment [eMOVES ron the repealer. from the bill In line with the
[eco gatron stated! Inmy memo dat %-Oe ruary%a 99&

Ifyou have any questions about the amendment, don't hesitate to call,

AT

Enclosure
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Crawford
2/23/99

AMEANDMENT +~ (

f <V

OFFERED INTHE HOUSE

TO: HB 66

Page 10, followang line 3L:

Insert a new hill section to read:

" Sec. 8 AS15.13078(b) is amenaed to read:

(b) The provisions of this chapter do not prohibit the individual who s a
candidate from lending any amount to the campaign of the candlidate. Loans made by
the candidate shall be reported as contributions in accordance with AS 15.13040 and

1513110 However, the candicate may not

()  recover, under this section and AS 1513116(3)(4)
[AS 1513 116(a)(5)], the amount of a loan made by the candicate to the candicate's
own campaign that exceeds
(A) $25,000, if the canclidate ran for governor or lieutenant
governar;
(B) $10,000, if the candliate ran for
(1) the legislature; or
(1) delegate to a constitutional convention;
(C) $10,000, if the candiate wes ajudge seeking retention;
@) $5,000, if the candidate ran in a municipal election; or
(2) repay a loan that the candiciate has made to the candidate's own
campaign unless, within five days of making the loan, the candidate notifies the
commission, on a form provided by the commission, of the candidate’s intention to
repay the loan under AS 1s.13.116ay4y [AS 15.13.116(3)(5)]"

Renumber the followang bill sections accordingly.

23 Page 14 line 18



—

3

Delete "AS 2840.100Q2)"
Insert "AS 28.40.100(3)(2)"

Page 17, lines 5 - 6
Delete all material.

Renumber the following hill sections accoraingly.
Page 17 line 7:

Delete “Section 19"
Insert “Section 20"

1-LS0339\A. 1



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

F:907) 465-3867 or 465-2450 STATE OF ALASKA

A,X§907) 465-2029 130 Seward Street, Suite 405
Mail Stop'3101 Juneau, Alaska 99801-2105

IIE M CLLIAINJjJINM February 10. 1090

SUBJECT: Sh%ctizttlhad%w ofthe 1999 Revisor’s Bill, HB 66 (Work Order

To: ﬁe resentative Pete Kott Chal
uary mmit’ee
FROM: James P. Crawford
IStant Revisor

The o 365 e I, Thebil
A e o e ot ek e e cras PR

P AR s e e
othervwse Improve the onn or Ststance of testatutel this State

T0 gssist the reader in understandin ttbF Dill, I have summarized the contents by listing
sections that have Similar purposes o

ctions that correct, delete, or repeal, ohsolete provisions: Sectigns
?% ar]H 3& de(tee tﬂhéjae or re ngr?wsmnst at have become obso %ete eﬂheﬂlhroug
offier legislafive action or the passage of time

ﬁschons that correct deh%en IS (Brrors, oversi ht 8 I?ec lons 1567 12 ax
COrTact errors or oversi ot e corre e Itoria

Sections that improv theform or substance of the statutehm), Sections 4 I
3]%] Propose amendments to Improve the orm Or Substance ot the Statute Ia &o%/gléska

SECTIONAL ANALYSIS

|o l 0854605 contams adehmenc thet s the odu ofan oarent

p aV|oIat|on msse ed se&
Eﬂ esettlctnwesadfiar mgFA 3
i %(tttt”)% d Quept e

r?%

o

f%%lds tne phrase.



Representative Pete Kott
February 10, 1999

Page 2
Sec ins 2 and 3 55069 contain lan ua%et at subseqneH
s e e
ﬁgét i orterescueaﬁdr ostpersons’nhgﬂ%[)%netrnestat .
e Jrnttaeer e
OWN ast

Honever, thsfu \Wgs repea over i 1968 and
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Representative Pete Kott
February 10, 1999
Page 3

hrased &S "other, instrument the seful.” The word “consiclrs” appears to have been
eratsteg unintentionally. Section aééte e

on8 AS 1545250 15 In need of improvement as to form; specifically, section
Bt e approprzrggonI p pecrticatl.

15 in need of jm vement ttey clated
Novembseec%) @éﬁ 03%(% %eé ]vep erect ro F{]Tgl:es
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Representative Pete Kott
February 10, 1999
Page 4

However, at the time subsection c% subsectloanP ich rofo
containe t Sane te reference ab Subsect |on? C), was not simifarly changed |on

COrTects thl
Sectlon 13 Sec the explanation for sec. 9

Section 14 See the explanation for sec. 10
Section 15 See the explanation for sec. 10
section 10, 568 the explanation for sec. 10
Section 17. Sec the explanation for sec. 9
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¥
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Section 20. Repeals sections 2, 3, and 7, ch. 143 SLA 1990,
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Section 22. Effective date.




Representative Pete Kott
February 10, 1999
Page 5

TEXT QF LAWS REPEALED
Section 2 ¢h. 143 SLA 1990 reads as follows:

e Oﬁ%&? o A o

C IOFI

0'825 e North and east of the Seal River and its assoclated
jon ? Rlverand one mile north of mean high tice
c’}%ﬁé‘

ct|ons Above mean high tide line on the Gulfof Alaska
Section 3, ch. 143, SLA 1990 reacks as follows:

* S 3{§SH620033% ded E%l&newr l% 1
owns g(‘)uth P IOEopper ver an ract

Section 7, ch. 143, SLA 1990 reads as follows:
ro rTat%ﬁ A7Ct Secﬂonstlﬁ tgt kgs Act. takee C gntﬁgg eﬁectw% nggée of i
a8Pn nsa unaegroﬁgv sec %gBS” h Acts?ap/
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mte est o e UnIversl e&ﬁ% dg 1N t
University those amounts |ved ythe Univers and d)o h?sM
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TONY KNOWLES, GOVERNOR

RESOU
DEPARTMENT OF NATURAL RESOURCES 3&)?%\/ E@B 9039
L
DIVISION OF LAND FAX: 907) 269-8915

February 17, 1998

E%r\pl SFIP!)e%/ {al es

Iﬁgge Ive Ee? 5 f%eee&ch Services

Juneau, 68

Dear Vs, Finley.

ne of staff recently noticed that the Editor'Notes for Alaska Statutes 16.20.033
eYak ataga State Gar%/e Refuge, need t Ebe e(s

ifically, the Edit t hed), the Yak fate
GD i Ic?y : |orrgf eoce%hlejl%e Ie%j)eereog%gg\o éer %se eUen?(/aer%Ea %%r% [
rlg the Y ataga Area P ncomple

need to point out that f 8?'(%& ture dlid no EArC §8the University's ti ber

r| ts tthere ore ctions 2. 3, and / fer 143 that are me on
rhes nevegv\en moei Thesatean Unlver3| 00 [eeont eva ueo

Imber. (see section 5(b). Ch, 1 1990). - Inst ad University, the sta
various Ie|t| ants agreed t zransfer%e Universi stigmber arvest rlgﬁ to other Fanﬁ1

TheY ata aAr aPIanvvass%w%dR Comm|33|oP r of Natu ‘al Resources on fil 3
referr that a portion 0 clal Management Av

reco
to mSe |%nn %n wet 143 SLA 1900, beadégg {0 the refuce. Acopyofthe
areapan 15 enclosed oryour Information.

Ifyvu need more information on the Yakataga Area Plan, contact Dick Mylius of
ser?at269r8532 le n]a 8|nckm nr State. § Wi of my

Bne anqviK
Irecto

C; Janet Kowalski, Director, Division of Habitat and Restoration Division, Department
of Fish and Garme


mailto:dickm@dnr.state.ak.us

TONY KNOWLES. GOVERNOR

DEPARTMENT OF L AW

OFFICE OF THEATTORNEY GENERAL

February 11,1999
N, Pete Kott

Coalljlsre Judl
uneacaﬁll?

Re HBG6
Dear Representative Kott:

nt of Law has had the opportunity to review HB 66, the 1999

comprehensive rewsor?ﬁﬂTle oty

law. We have Wekg{l\?vl‘ e Qltgn%@" n%s)a%no e(ﬁnﬂetnﬁro ect|o 50
?Q?JO an Ve a

Section @mm) Ina SU \MumMﬂammm
ors opjection to't atﬁmonrne ation.

revisor of regulat
Ifyou need more information, please let me know.
Sincerely;

AR GHRERL

anE Beh
%sq(s)trant ornrey General

DEB: jf

- 9&%%3 aes\éf VISor of Statutes
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

L907) 4G5-3867 or 465-2450 STATE OF ALASKA
AX§907) 465'2029 130 Seward Street, Suite 4C
Mail |0p 3101 Juneau, Alaska 99801-21C
M KMQRANDUM February 10, 1999
SUBIJECT: Update to the 1999 Revisor's Bill, HB 66 (Work Order No, 21-
LS0339VA)
TO: Representative Pete Kott, Chai

House Judiciary Committee

FROM: James P. Crawford
Assistant Revisor

In sec. 20, the revisor's bill currently repeals secs. 2,3, and 7, ch. 143, SLA 1990. However,
since the revisor's bill was introduced, we have received new information about these
sections. As aresult, we no longer recommend that they be repealed in the revisor's bill.

Sections 2 and 3, ch. 143, SLA 1990 relate to adding a certain tract of land to the Yakataga
State Game Refuge. The specific tract in question is Tract A-148 ("Cape Suckling").
Sections 2 and 3 have aconditional effective date set out in sec. 7, and if the condition were
to take place, the land in question would become part of the Refuge.

The condition in sec. 7 is based on the commissioner o f natural resources reaching agreement
with the University of Alaska on the fair market value of the University's timber rights in

Cape Suckling. See secs. 5(b) and 7, ch. 143, SLA 1990.

The reason why these sections were repealed in the first place was based on the fact that Ms.
Jane Angvik, Director of the Division of Land (DNR), informed our office that "[t]he state
and University could not agree on the value of the timber." Letter of Ms. Angvik dated

February 17, 1998, attached.

Instead, various participants in litigation relating to Cape Suckling "agreed to transfer the
University's timber rights to other land." That being the case, no more University timber
rights in Cape Suckling meant, logically, that there could be no agreement on what the fair

market value of those rights were.

It followed that, because there could be no "agreed value," sec. 7's condition could never be
triggered; secs. 2 and 3 could never go into effect; and Cape Suckling could never be added

to the Refuge -- at least not under ch. 143, SLA 1990.

Hence the repealer in the revisor's bill: the transfer of University rights to other land made
the sections in question obsolete.



Representative Pete Kot
February 10, 1999
Page 2

Or so we thought.

Our initial information has since been updated by Mr. John Baker, an attorney in the Natural
Resources section of the Department of Law. Mr. Baker was directly involved in the
litigation relating to Cape Suckling and is familiar with the details of the settlement
agreement mentioned by Ms. Angvik. It turns out that the transfer of University rights to
other land was not a total transfer. The sections arc therefore not obsolete.

According to Mr. Baker, it is possible that the University may reacquire rights in Cape
Suckling. This results from the fact that the settlement agreement provides for atwenty year
period during which it is possible (though improbable) that an escape clause will be triggered
so that the University gets rights in Cape Suckling again.

This means that, contrary to our original understanding, the conditional effective date set out
in sec. 7, ch. 143, SLA 1990 might be activated at some point in the future, with the result
that Cape Suckling could be included in the Yakataga Game Refuge.

In sum, the significance of this is that the repeal ofsecs. 2, 3, and 7, ch. 143, SLA 1990, is
more than simply a matter of form. These sections still have some life, which makes their
repeal substantive, and based on our updated information, we can no longer recommend that

the repeal be included in the revisor's bill.

Please let me know if you would like an amendment to or a committee substitute for the
revisor's bill that reflects the removal of the repealer, sec. 20.

JPC:jdr
99-06l.jdr

Attachment
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CS FOR HOUSE BILL NO. 67( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE - FIRST SESSION

BY

Offered:
Refe'red:

Sponsor(s): REPRESENTATIVES ROKEBERG, Dyson
A BILL

FOR AN ACT ENTITLED

"An Act relating to release of certain persons alleged to have committed certain

I H%

sexual offenses."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.30 is amended by adding a new section to read:

Sec. 12.30.029. Release in sexual abuse and sexual assault cases, (a)
Before ordering release before or after trial, or pending appeal, of a person charged
with or convicted of a crime under AS 11.41.410 - 11.41.438 or 11.41.450 - 11.41.458,
the court shall consider the safety of the alleged victim. To protect the alleged victim
and the public and to reasonably assure the person's appearance, the court may impose
bail and any of the conditions authorized under AS 12.30.020 and any other condition

necessary to protect the alleged victim and to assure the appearance of the person in

court.
(b) The court may impose any of the following conditions on a person charged

or convicted of an offense under AS 11.41.410 - 11.41.438 or 11.41.450 - 11.41.458

- CSHB 67( )
Afew Texc Underlined [DELETED TEXT BRACKETED1



(ooo \ICD (J-l-h wr\J —

10
11

12

13
14
15
16
17
18

WORK DRAFT WORK DRAFT A 1-LS0197U
(1) that the person have no contact with the alleged victim except as

specifically allowed by the court;
(2) that the person reside in a place where the person is not likely to

come into contact with the alleged victim of the offense; and

(3) if the person is on medication, that the person take the medication

as prescribed.
(© Before a judicial officer releases a person charged or convicted of an

offense under AS 11.41.410 - 11.41.438 or 11.41.450 - 11.41.458, the court shall

(1) assure that the alleged victim, or the alleged victim's parent or
guardian if the alleged victim is under 18 years of age, has been notified by a law
enforcement agency or the prosecuting attorney of the hearing where the release is
being considered, or a reasonable effort at notification has been made;

(2) solicit comments from the victim or the victim's parent or guardian

who is present and wishes to comment and consider those comments before making

a decision to release the person. “

* Sec. 2. APPLICABILITY. This Act applies to criminal proceedings occurring on or after

the effective date of this Act regardless of whether the criminal offense occurred before, on,

or after the effective date of this Act.

CSHB 67( ) 12'
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VICTIMS

for Justice 619 EastFifth Avenue ®Anchorage. AK 90501
(907) 278-0977 = Fax: (907) 258-0740

January 25,1999

Representative Norman Rokeberg

State Capitol
Juneau, AK 99801-1182

Dear Representative Rokebeerg

lam sending this letter to support your proposal to tighten the conditions under which
individuals charged with sexual offenses may be released from custody, and to legislate
the solicitation of victim comments by the judicial officer before making adecision to

release an alleged offender.

Too often the person charged with a sexual offense is released back to the neighborhood
where the alleged offense occurred, oftenwithout bond or on personal recognizance
only. Imagine the feelings of fear and winerability the victimexperiences when she or
he sees the personwho committed such an offense again walking the streets of the
neighborhood, with few restrictions, and oftenwith Iittleor no supervision.

This re-victimizes the victim and adds to the trauma the victimhas already experienced.
The perception of the victimmay be that there isno protection, no place of safety from

the person who committed the offense.

This proposed legislationwill permit the victimor her/his representative to express
their concerns and fears to the judge, and to tell the judge what rtwill take to help them
feel safe ifthe alleged offender isreleased. Further, itwill allow them to il the judge
what they feel are appropriate conditions of release, ifany, to guarantee the safety of the

victimand the neighborhood.

We allknow that most sex offenders repeat their crimes again and again. This proposed
legislation will strengthen the laws protecting victims of sex offenses, and enable the
courts to place additional restrictions on the movements of alleged offenders until they

can be brought to trial.

Respectfully,

Charlotte Phelps
VictimAdvocate

Providing services to survivors of homicide victims and physical assault



Subject: Unsupcrvised Sex Offenders
Date: Mon. 14 Dec 1998 06:55:09 -0000
From: "Angela Camos" <acamos(&ibm.nct>
To: <Represenla(ive_Nomian_Rokebergfij'legis.state.ak.us m

First L would like to take this opportunity to thank you and your staff for your
help and courtesy in this matter.

I am writing this letter in regards to changing how sex offenders are supervised on
third party when released on bail, waitingtrial or sentencing.

I am a concerned parent whose ten-year-old daughter was molested. Theman who did

this, Eric Kostiner (Case # 3AN-S98-9699CR) , was released on an unsupervised third
party after pleading no contest. His third party works swing shifts, which include
nights and graveyard shifts, while the offender works days. This concerns me greatly
as this provides the opportunity for this sex offender to repeat this crime with yet
another child or my daughter. As a result,this has left my daughter feeling unsafe.

The statistics that | have read show that 1 in 4 children are molested. These aren't
very good odds. How many children or grandchildren do you have? Now apply these odds
to your own family. How many of these people repeat this ofrense? | have read that
quite a number of sex offenders do repeat this crime. As a victim of this crime
myself, to me there is no greater crime. | say this because this crime is something
the victim Ilives with for the rest of their lives. It is noc something that is ever
forgotten. The original pain eventually subsides, but the memoryexists forever.

| get the impression that some people in our judicial system seethese offenders as
not being dangerous if they have no prior history; they haven't snatched a child off
the street; they aren't dealing or using, drugs; they aren't having drug parties; or
they have no prior record. With all due respect this is generally not the case.
These sex offenders are usually upstanding folks who find their way into the lives
of people, and then take advantage of their children. I know this first hand both as

a result of my childhood and this case with my daughter.

On December 4, 1998 Channel 2 News, Laura Tannis, aired a story regarding this
offender being out on third party unsupervised. As a result of this story it was

found that an offender is required to register with the Alaska Department of Public

Safety as soon as they plead guilty or no contest to these charges. Unlike another

law on the books which doesn't require them to register until 7 days after they are
sentenced. As of December 13, 1993* | still have not found this offender registered.
A new law is going to be passed on January 1, 1999 which will also require offenders

to register immediately instead of 7 days after they are sentenced.

Some gquestions come to mind regarding unsupervised offenders. Shouldn't all of these
sex offenders be placed on supervised third party bail? Should any of these
offenders, whether they plead guilty or not, have the opportunity to hurt any other
children? Should any child have to feel unsafe during this judicial process? Isn"'t
the whole experience scary enough? I am aware that there are those who have beer,
falsely accused and this too appalls me because there are enough true cases to go
around. For those who plead not guilty, yet are found guilty, let’s not allow any

other child to be hurt or unsafe.

I am asking that the law be written more clearly so that no sex offender can be

released on bail to a third party without sight and sound supervision. I think that
once these offenders have pleaded no contest or guilty to this crime they remain
incarcerated to fulfill their sentence. Unfortunately | do not know how to make this
fair to all parties concerned - landlords, mortgage holders etceteras.

Thank you for taking the time to read this Iletter and | sincerely hope that you will
consider some changes to help our children be and feel safe. | have attached a copy

of the letter written to Judge Andrews concerning this matter. Feel free to contact

me if you have any questions.
Thank you for your prompt action.

Sincerely,
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Subject: We: HB 67
Date: Wed. 10 Tel) 1900 15:36:15 -0900

From: "Anne Gwen" <acuinos(ttibm.neta
To: "Janet Seitz" Manel_Seitz(d'legis.state.ak.us m

Janet,

Here is the copy of the letter to Judge Andrews that you requested. Please accept and
pass on my gratitude for allL that you are doing.

Angela

Angela Caraos

3401 W. 64th Ave #5
Anchorage, AK 99502
(907) 248-2512

Judge Andrews

825 W. 4th Ave
Anchorage, AK 99501

December 7, 1998

Judge Andrews:

I am writing this letter in regards to your actions 1in Eric Kostiner®s bail hearing
(Case ff 3AN-S98-9699CR) . 1 would also like to take the opportunity to express my
thoughts and feelings in this matter.

At the bail hearing it was decided that this sex offender would be released without

constant supervision until his sentencing. 1 feel that you are making a mistake by
letting any child sex offender out on a third party which is not sight and sound. As a
result of your letting Eric Kostiner out 1in such a manner, I now have a ten-year-old

daughter who does not feel safe. She 1is worried that he will ccme and pick her up at
school, or try to come to the house and get her.

At Eric Kostiner®s bail hearing | thought that 1 would have the opportunity to speak,
but 1 didn"t. After the hearing when |1 spoke to the DA and | was told it doesn"t work
like that. So 1 would like to take this time to tell you what | had to say. It may not

change anything 1in this case, but 1 am hoping that it will change your views 1in the
future.

As 1 listened to your ruling 1 got the impression that you see these offenders as net
being dangerous if they have no prior history; they haven®t snatched a child off the

street; they aren"t dealing or using, drugs; they aren"t having drug parties; or they

have no prior record. With all due respect this 1is generally not the case. These sex
offenders are usually upstanding folks who find their way into the lives of people,
and then take advantage of their children. 1 know this first hand both as a result of

my childhood and this case with my daughter.

In the hearing it came up that the offender had a letter from a psychiatrist. 1 did
not have the opportunity to tell anyone that 1 have additional information about this.
The offender told me he has a degree 1in psychology and he feels those in this
profession are his equals. This could easily allow him to mislead someone else in this
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professicr..

As | mentioned 1 am familiar with being the victim of a sex offender. This offender
was a tax 1investigator for the City of Chicago; very wellL respected in the community,
he worked elections, and had many reputable friends. At home this man was molesting
me. It began at the age of 6 and it didn"t end until | was 14. The first time 1 told
my mother what happened she didn*t know what to do, so we went to the church. But the
abuse continued. Next 1 told the police about the abuse that was occurring. They knew
my stepfather very well and decided for themselves that this could not be true, so
they brought me home. The next time 1| told what happened I was brought down to the
Department of Child and Family Services. 1 was placed out of my home for a short time,
but my aunt and uncle could not keep me there. So 1 ended up back at home and the
abuse continued. When my mother tried to go to court DCFS had mysteriously lost his
file. There suddenly seemed to be no record of the report made on my stepfather, a
fine member of the community. The court appointed psychiatrist had moved and couldn"t
be located. Eventually my mother divorced this man.

Mow, 22 years later | am still faced with a system that doesn"t protect Che child
victim and allow them to feel safe. | am asking that laws be written more clearly so
that no sex offender can be released on bail to a third party without sight and sound
supervision. | think that once these offenders have pleaded no contest or guilty to
this crime they should remain in prison. Unfortunately, |1 do not know how to make this
fair to all parties concerned, landlords, mortgage holders, etceteras. The child
victim needs to be kept and made to feel safe. Letting out an offender on a third
party who 1is not supervised under an order of sight and sound does not do this. The
statistics | have read show that 1 in 4 children are molested. Can you honestly tell
by meeting an offender for a few moments at a bail hearing you know whether or not
they will do this while they are out awaiting sentencing if they are unsupervised?

On December 4, 1999 Channel 2 News, Laura Tannis, aired a story regarding this
offender being out on third party unsupervised. As a result of this story it was found
chat an offender 1is required to register with the Alaska Department of Public Safety
as soon as they plead guilty or no contest to these charges. Unlike another law on the
books which doesn®t require them to register until 7 days after they are sentenced. As
of Decemfcei 13, 1998 I still have not found this offender registered. A new law is
going to be passed on January 1, 1999 which will also require offenders to register
immediately instead of 7 days after they are sentenced.

Some questions come to mind regarding unsupervised offenders. Shouldn®t all of these
sex offenders be placed on supervised third party bail? Should any of these
offenders, whether they plead guilty or not, have the opportunity to hurt any other
children? Should any child have to feel unsafe during this judicial process? Isn"t
the whole experience scary enough? 1 am aware that there are those who have been
falsely accused and this too appalls me because there are enough true cases to go
around. For those who plead not guilty, yet are found guilty, let™ not allow any

other child to be hurt or unsafe.

I am asking you to reconsider these types of situations, help get some laws passed so
that this doesn"t have to happen t* any more children. Things have come a long way
since | was a child. Please don"t let it end here. Take it to the next level.

Please, don"t let this happen anymore. Thank you for taking the time to read this
letter and think over what 1 have set before you.

Sincerely,

Angela S. Camos

7inmi;



Cc: Governor
Cicy Assembly Members

District Attorney"s Office

House and Senate Committee Representatives
House and Senate Judiciary Representatives
Congressional House and Senate Representative

President of the United States
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February 2,1999

Representative Norman Rdkeberg
Alaska State Legislature

House of Representatives

State Capital, Room 24

Juneau, AK 99801-1182

Dear Representative Rokeb arg,

ThanJk you most sincerely for introducing House Bill 67 to your colleagues. I
believe that this legislation will significantly strengthen protection for children who
have been sexually abused, tis imperative that those of us who are aware of the
devastating impact of sexu2 abuse work together to lessen the likelihood that an
alleged offender against chi dren has an opportunity to reoffend.

I strongly support ezp:rts to ensure that a suspected offender against children
has 24 hour supervision if released to a third party following a bail review; I believe
that asking for comments hom the victims or those who can speak, in the case of
very young children, on the victim"s behalfwill do a great deal to educate judges on

the impact of sexual abuse, also.

I again offer my appi eciation for your introduction of this much needed
legislation.

Sincerely,

0 £/o-

Nancy J. 0"Mara

P.O. lox 1537 « 250 6th Avenue « Bathel, Alaska 99559
Business (907; 543-3444 « Crisis Line (800) 478-7799 . Fax (907) 543-3752



Sitkans A< dinst Family VioleinlJE
i “

P.O. Box"6136 e Sitka, Alaska 99835
(907) 747-3370 « Fax 747-3450 < Crisis Line 1-800-478-6511

February 8, 1999

Senator Rokeberg
Alaska Senate

Capital Building
Juneau, Alaska "%e80L

Dear Senator Rokeberg:

|
Sitkans A?ainst Family Violence would like to express our support of House Bill 67“Ah Act relating to
releases of certain persons alle%ed to have committed certain sexual offenses.” We appreciate the

rovisions in the bill that would strengthen protections for sexually abused minors, some of our most
guP 're citizens. TﬂaWyouforspgonsorﬁwgt%w|mportant>1eg| ation.

nera n
Yours very truly.
SAGAINST FAMILY VIOLENCE
IstmeM, Pate %
Executive director 0 0

Member of the Alaska Network on Domestic Violence and Sexual Assault

United Way Member Agency TOTAL P .01



Uaalaskaos Against Se*cial Assaalc & Family Violence

Box 36, Unalaska. AK 99685 «Office: 581-1500 «Crisis Line Call: 711

Alaska State Legislature
House ofRepresentatives

State Capitol - Room 24
Juneau, AK 99801-1182

Attn:  Representative Norman Rokeberg

Dear Representative Rokeberg,
I am writing this letter in support o f House Bill 67, which you introduced in January

HB 67 will provide additional protections for sexually abused minors. It provides (1) that the
judge or magistrate must solicit comments from the victim, and consider those comments at
any bail hearing; and (2) ifthe alleged perpetrator is charged with second- or third-degree
sexual assault or incest and the victim is under the age of 18, any release to a third-party
custodian must be a 24 hour sight and sound supervision by a court approved third-party

custodian.

I want to thank you for sponsoring this bill, and express our suppoit for it. Child victims of
sexual abuse need every possible protection that the law can provide, and their comments must
be taken into consideration when a perpetrator may be released on bail. Please do not let
children be victimized twice by a court system that fails to protect them Please continue to

support this bill.

M. Lynn Crane
Director
USAFV

Swvtng tho Aleutian PribHot Inlands



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

&07) 465- 3807 or 465-2450 STATE OF ALASKA
AX §907 2029 130 Sownrd Street. Suite 465
Mall Stop 3101 Juneau. Alaska 99801-2165
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SUBIJECT: Sectional Summary of [IB h7

TO: Representative Norman Rokeberg

Attn: Janet Soil,;

FROM: Gerald P. LuckhauplI~rfcn
Leuisiative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary
matter, please note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill - the bill itself is the best statement of its contents.

Section I. Amends AS 12.30.020(a) to provide that a person charged with a sexual assault
of achild, incest with achild, sexual abuse of achild, unlaw fill exploitation of a minor, or
indecent exposure in the first degree may not be released pending trial on their own
recognizance or upon the execution of an unsecured appearance bond.

SiilkuLl. Amends AS 12.30.020(b) to provide that a person charged with asexual assault
of a child, sexual abuse of achild, incest with achild, unlawful exploitation of a child, or
indecent exposure in the first degree may not be placed with a third party custodian unless
that custodian will maintain 24 hour supervision of the person.

S.ectioiL3. Amends AS 12.30.020 to provide that ajudicial ofticer shall solicit and consider
comments from the victim before making a release decision under AS 12.30.020 if the
defendant is accused of sexual assault of a child, incest of achild, sexual abuse of achild,
unlawful exploitation of achild, or indecent exposure in the first degree.

Section 4. Provides a applicability section.

GPL:Imh:glc
90-008. Imb



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 67
1999 LEGISLATIVE SESSION

Revision Date/Time (Note Ifcorrection) Dept, Affected Department of Corrections
Title An Act relating to release of certain persons BRU Administration and Operations

alleged to have committed certain sexual offenses. Component Al
Sponsor Representative Rokeberg
Requester House Judiciary Committee Component Serial No. #0694

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not Include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

ICAPITAL EXPENDITURES | | 1 | | |

CHANGE!N REVENUES ( D) 1 \ ! 1 1

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Menta! Health

Other (Specify Type)
TOTAL

Estimate of any current year (FY99) cost: 00

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

This legislation will Impact the pre-trial inmate population within the department of corrections, towhat
extent isunknown. [tisanticipated that fewer people will be able to make bail or be released to a third
party custodian under House Bill 67. Itis difficult to predict the fiscal costs resulting from this legislation,
Therefore the DO C issubmitting an indeterminate fiscal note.

Prepared by Bruce Richards Phone 465-3307
Division Commissioner®s Office Date/Time 2/23/99 4-24 P M
Approved by  MargaretM. Pugh A.Joa,-a" dA U t. Date 2/22/99

Agency Department of Correctlohs 0

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR"S LEGISLATIVE OFFICE
For further distribution Information, call the Governor’s Legislative Office

(Rev 10/0) 00fn"orm. xOVB Page_ 1 Of 1.



A LAS KA ﬁTA&E LEG.S LATURE

Commilltcc Alignments:

|.abor & Commerce Committee, Chairman
Judiciary Committee, Member
legislative Council, Member
Special Committees:
Utility Restructuring, Member
F.conomic Development, Member
lludgct Subcommittees,
Commerce & Economic Development, Member
Corrections. Member
Labor, Member

Interim:

716 West -4th Avenue, Suite 640
Anchorage. AK 99501

I'lONE: (907) 269-0117

FAX: ( 269-0119

SESSION:;

State Capitol

Juneau, AK 99HO!-1182
PHONE: (907) 465-4968
FAX: (907) 4652040

REPRESENTATIVE NORMAN ROKEBERG

e-mail: Represcntativc_Norman_RolebcrR@legls.state.ak.us

MEMORANDUM

TO: Representative Pete Kott, Chairman
House Judiciary Committee

FROM: Representative Norman Rokeberg #
DATE: February 11, 1999
RE: Scheduling request

| would request that House Bill 67 (An Act relating to release of certain persons alleged
to have committed certain sexual offenses) be heard before the Judiciary Committee.

| am submitting the following:

L Sponsor Statement
2. Sectional Analysis (prepared byLegislativeCounsel)
3. E-mail message from Angela Camos entitled "Unsupervised Sex
Offenders"
4. Letters of Support:
a Victims for Justice
b. Tundra Women's Coalition
C. Sitkans Against Family Violence
d. Unalaskans Against Sexual Assault & Family Violence

Ms. Camos would like to testify on this legislation. Therefore, | would request a
teleconference be scheduled for this bill. At aminimum, 1 would request that the
Anchorage Legislative Information Office be on line for any hearing.

If you have any questions, please contact me or Janet Seitz of my office.


mailto:ebcrR@legls.state.ak.us

A la s a S tate L egislL T ire

HOUSE OF REPRESENTATIVES

REPRESENTATIVE NORMAN ROKEBERG
State Capitol, Room 2*4, Juneau, AK 99801-1182 state Capitol
Telephone: (907)465-4968 Juneau, AK 99801-11X2
Fax: (907)465-2040

(initial Business

SPONSOR STATEMENT
House Bill 67
An Act relating to release of certain persons alleged to have committed certain
sexual offenses

House Bill 67 is being proposed to strengthen protection for sexually
abused minors. It provides that the judge has to solicit comments from the victim
and consider those comments at the bail hearing. It further provides that if the
alleged criminal is charged with acrime involving achild under 18 that any release
to a third-party custodian has to be 24 hours a day (except for any periods
personally approved by the judicial officer).

This legislation stems from asituation faced by one of my constituents this
past year. This person’s young child was sexually abused. The parent was not
notified of the bail hearing and the predator, who changed his plea at the last
minute, was released back into the community with minimal supervision despite the
District Attorney’s request for 24-hour supervision. As might be expected, the
victim’s parent was outraged that the criminal who abused ayoung child was again
in the community without any supervision. | agreed with the parent’s concerns and
drafted this legislation.

Sexual assault in the second degree, third degree, and incest would be
covered by this legislation when the victim was under 18 years of age. All of these
are horrible crimes and are made even more so when the victim is ayoung person.
Alaska needs to protect its children from sexual predators from the time of arrest
through sentencing or acquittal. House Bill 67 will help accomplish this goal.

Currently avictim is usually notified of a bail hearing but such notification is
not statutorily required as under this legislation. Additionally, it is currently left to
the discretion of the judicial officer as to the supervision status of any released
alleged offender, who may be awaiting trial or sentencing. House Bill 67 indicates
that “the judicial officer may not place the person in the custody of a designated
person or organization under this paragraph unless the designated person or
organization will maintain supervision of the person for 24 hours a day except for
any periods personally approved by the officer.”

| would urge your support ofthis legislation.
EDI: 1/25/99



ALASKA COURT SYSTEM
Stale of Alaska

Office of the Administrative Director
*120Wosl "lll Avenue
Anchorage, Alail-a 0'J501-2005

Doug Wooliver (007) 264-82G5
Adminislralive Attormey FAX (902) 264-0291
February 19, 1999

The Honorable Norm Rokeberg
Chairman, House Labor and Commerce
State Capitol

Juneau, Alaska 99811

Dear Representative Rokeberg:

The purpose of this letter is to explain an amendment (attached) that the court system
would like to offer to HB 67. Although the court takes no position on the public policy
reflected in the bill, I would like to offer some clarifying language that should not change the
substance of the bill but might provide judges with more guidance.

Section 3 of the bill states that before a judge can release on bail a person charged with
certain offenses, he or she must solicit comments from the victim. The problem that judges
have expressed to me is that frequently victims do not attend bail hearings so there is no
one to solicit comments from. Under the victim rights provisions of our constitution (article
I, section 24) and our statutes (AS 12.61.010), the victim has the right to be notified of the
bail hearing, and the right to attend and to speak if they wish. However, they are not
compelled to attend.

The proposed amendment simply clarifies that inquiries need not be made of victims who
are not present and it emphasizes that the decision is up to the victim. It leaves in place
the judge’s affirmative duty to inquire whether a victim who is present wants to testify.

Thank you for considering the amendment. If you have any questions please do not
hesitate to contact me in Juneau at 463-4750 or by e-mail at

dwooliverGcourts.state.ak.us.

Sincerely,



Amendment offered 13377332 " Court System

Section 3, page 3. line 2: following “from” delete “the victim” and replace with “any
victim who is present wishes to testily.”

With this change, section 3 would read:

() Notwithstanding another provision of this section, a judicial officer shall
solicit comments from any victim who is present and wishes to testify and
shall consider those comments before making adecision to release a
person who is charged with a violation of AS 11.41.410- 11.41.425 or
11.4 1.450 in which the victim is alleged to be achild under 18 vears of
age or of AS 11.41.434 -11.41.440, 11.41.455, or 11.41.458.






FI1 SCAL NOTE

STATE OF ALASKA BILL NO. HB 75
1999 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected Department of Corrections
Title An Act relating to murder; authorizing capital ‘ BRU _ Administration and Opera/ons
punishment, classifying murder in the first degree as a capital Component All

Sponsor Representative Masek

Requester House Judiciary Committee Component Serial No. #0694

EXpendltureS/RevenueS (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005

Personal Services 168.5 337.0 337.0 337.0 337.0

Travel
Contractual
Supplies
Ecr-ipment

La,id & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 168.5 337.0 337.0 337.0 337.0

|CAPITAL EXPENDITURES" 2,185.0

ChANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF 168.5 337.0 337.0 337.0 337.0
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)
TOTAL 0.0 168.5 337.0 337.0 337.0 337.0
Estimate of any currentyear (FY99) cost: 00
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)
See attached analysis.
Prepared by Bruce Richards Phone
Division Commissioner's Office n\ Date/Time 4/12/99 3:56 PM

Approved by ~ Comm. Margaret M. Pugh 'AAocagn.u2s U - \)(/\] Date 4/12/99

Agency Department of Corrections 5

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For further distribution information, call the Governor’s Legislative Office
Page 1 Oof 2

Rov 10/8) B OMXISOB



FISCAL NOTE

BILL NO. HB 75
PAGE 2 of2
DATE 4/12/99

STATE OF ALASKA
1999 LEGISLATIVE SESSION
DEPARTMENT OF CORRECTIONS

Enactment of HB 75 would amend existing Alaska statutes to permit capital punishment for certain
aggravated murder in the firstdegree convictions. The Dept, of Law estimates one capital felony
conviction/death penalty sentence per year. The average length of time between sentencing and
execution of the offender is approximately ten years. Because of the lengthy appeal process for cases
involving the death penalty, itisanticipated that a ten-bed death row fecilitywould need to be constructed

for public safety reasons and separate confinement for inmates who are sentenced to death.

1. The estimated cost for a ten-bed death row fecility to be constructed on the grounds of Spring Creek
Correctional Center is approximately $160,000 per bed plus an additional $300,000 for the execution
chamber. Engineering and Design costs are estimated to be approximately $285,000 for a total building

cost of $2,185,000.

2. To staff the new facility itwould require one post (5 correctional officers) at a cost of approximately
$337.0 per year. Assuming the new facilitywould be brought on line July 1, 2000, the staffcosts would
be $168.5 plus an additional $22.6 for utilities, food and clothing. By FY 05 the operating costs would

reach $379.2.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 75

1999 LEGISLATIVE SESSION

Revision Date/Time (Note if correction) Dept. Affected Law

Title "... relating to murder, authorizing capital punishment,... BRU Criminal Division

when certain of those murders are committed against children..." Component  Criminal Appeals/Special Litigation
Sponsor Representative Masek

Requester House Judiciary Committee Component Serial No. 2203
Expenditures/Revenues (ThOUS&ﬂdS of DOlIarS)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 1123 300.1 300.1 412.4 524.7 524.7
Travel 329 45.0 575 65.4 69.3 69.3
Contractual 99.5 212.1 282.1 281.6 3311 3611
Supplies 17 4.6 4.6 6.3 8.0 8.0
Equipment 6.5 19.5 0.0 6.5 6.5 0.0
Land & Structures

Grants & Claims

Miscellaneous
TOTAL OPERATING 252.9 581.3 644.3 172.2 939.6 963.1

CAPITAL EXPENDITURES

JCHANGE INREVENUES ( )

FUNDS 0 U R C E (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF 252.9 581.3 644.3 7722 939.6 963.1

1005 GF/Program Receipts
1037 GF/Mental Health

Other (Specify Type)
TOTAL

252.9 581.3 644.3 1122 939.6 963.1

Estimate of any current year (FY99) cost:

POSITIONS
Full-time 1 4 4 5 6 6

Part-time
Temporary

ANALYSIS: (Attachasoparnto_paFe ifnocessary) _ _ o _
HB 75 would classify as a capital felony certain instances of murder in the first degree when the victim is a minor child

under 18 years of age, and establishes sentencing procedures for the capital felony. A death sentence would not be
imposed unless at least one of several specified agggavatlng factors was found to exist and the a?gravatlng factor, or
factors, was not outweighed by mitigating factors. - Passage of this bill will have significant costs for the Department

of Law.

Overview

Capital felony trials would be hifurcated, that is, held in two parts. The first part would determine innocence or quilt;
the second part would deterrpjne whether aggravating fagfors exist sufficient yojustify the death penalty, whether

Prepared by
Division
Approved by Commissioner
Agency
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, cll the Governor s Legislative Clfice
(Raw10\9 DOfamittTOMD Page 10f8



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 75
1999 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

mitigating factors exist that outweigh the aggravating factors, and whether the defendant should be sentenced to
a term of imprisonment or to death. The department assumes two murders per Kear would be referred for
prosecution with death penalty aggravators and it would Probably seek the death penalty in three cases every
two years Each case accepted for prosecution as a capital felony would require trials. Inthe remaining case,
prosecutors would elect to try it as noncapital first degree murder for discretionary reasons, primarily due to the
difficulty of obtaining a conviction if the death penalty was included. The department expects that one capital
offense conviction will occur each year.

Thus, the department must be prepared to prosecute capital felonies on one and a half occasions each year, and it
must also be prepared to handle a multi-year appellate review process that will grow at an accumulating rate of
one case per year. The experience in other states is that caﬁltal trials require far more in the way of prosecution
and investigative resources than first degree murder cases that do not include the death penalty.

In‘its several reviews of capital penalty laws, the United States Supreme Court has taken the position that "death
is different." Consequently, the Supreme Court has required that states accord capital defendants procedural and
substantive protections that go far beyond those required for noncapital defendants. The Court has, in effect,
mandated that capital defendants be accorded "super" due process. The federal courts have consistently held
that capital cases demand special consideration, both at trial and on appellate review, because of the exceptional
and irrevocable nature of the penalty involved.

In order to meet this heightened level of due process, it will be necessary for the state to employ greater
prosecution resources. Many of the thirty-eight states having a death penalty, for instance, provide two defense
attorneys to capital defendants to insure that the due process safequards required by the courts are met.
Likewise, the state's prosecution case must also be properly represented. During and prior to the trial phase,
crime scene ovidenco will have to be examined and presented by highly qualified forensic experts. Psychiatric
experts will also bo required during the trial phase and during sentencing proceedings, to rebut and overcome
competency and psychiatric defenses to both the substantive-charge and the capital sentence. Recent cost
studies of capital trials in other states indicate that expert witness expenses for hoth the trial and sentencing
proceedings cost about $60,000 on the average.

A sentencing proceeding, or the penalty phase of a capital trial, is categorically different in character, procedure,
and magnitude from any counterpart in a noncapital trial, and it accounts for a large part of the increase in costs.
The heightened due process requirements, and the right to effective assistance of counsel, apply equally to the
sentencing Phase as they do to the trial phase. At this stage of the proceeding, the defense may be expected to
use many of the socio psychiatric witnesses employed during the trial phase. Additionally, the defense may also
use the defendant's family, friends, neighbors, co-workers, school personnel, and social workers as witnesses.
The defense’s sentencing: phase investigations will involve a complete retrospective analysis of every positive
aspect of the defendant’s life from the day of birth to tne date of sentence. The prosecufion, on the other hand,
must interview each of the defendant's witnesses to rebut mitigation evidence, and present its own witnesses to
prove its .a?gravatlng factors. For example, in a California case, 240 persons were investigated and interviewed
as potential witnesses and 120 were eventually called as witnesses in a single sentencing proceeding. In
addition, a five-fold increase in pretrial motion practice, often involving a state's supreme court, has occurred in
other states between capital and noncapital first degree murder cases. Inview of the fo.regomgl, it appears likel
that the same level of state resources, needed for the state's most expensive criminal trials, will also be neede

for capital murder trials.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 75
1999 LEGISLATIVE SESSION

ANALEStS-CQONTINUATIQN

Last, post-conviction appellate reviews of death sentences will also require a substantial expenditure of state
resources. Initially, challenges to the law itself can be expected to be taken to the Alaska Supreme Court on the
basis of both state and federal constitutional due process, equal protection, and cruel and unusual punishment
doctrines. Such challenges should be expected during the first two or three years after the provisions of the hill
go into effect. Otherwise, the hill provides for a straightforward appeals process to the Alaska Supreme Court,
but death sentences will nonetheless result in lengthy and complicated appellate litigation. This is because of the
substantial appellate avenues available to capital defendants in the federal court system, primarily on claims of
due process, competency, and newly discovered evidence. Typically, these cases move up and down throughout
the state and federal court systems, and involve the state superior and supreme courts, the U.S. Supreme Court,
the U.S. Circuit Court of Appeals, and the U.S. District Court. As a result, as has been the experience in every
other capital punishment state, itshould be expected that many years will pass before a death sentence can be
carried out. Current information indicates that nationally an average of 9.6 years elapses from the time a death
penalty sentence is imposed to the time the sentence is carried out.

Implementation

The Department of Law anticipates that the time from when an offense is committed until a capital felony trial
takes place will be between one and two years after the hill takes effect, although the first phase of a bifurcated
trial may begin during the first year. Likewise, the post-conviction appellate review process will not commence
until sometime during the second year. For these reasons, the department has developed a multi-year

implementation plan for this fiscal note.

During the first year, itwill be necessary to add one attorney to handle capital felony prosecutions. Although
perhaps only one bifurcated trial may actually get underway during the first year, substantial time will be required
preparing for trial. This includes advising police investigators, examining evidence, interviewing witnesses,
consulting with psychiatric and forensic experts, and initiating, responding to, and arguing pretrial motions. Also,
preparation work on another potential capital felony expected to occur during the first year must begin as soon as
possible after an offense is committed.

The "super" due process required by the courts in death penalty cases and the requirement for a separate
sentencing proceeding, will more than triple the work of the department 3 staff who handle these cases,

compared with noncapital first degree murder cases. Extraordinary amounts of attorney and paraprofessional time
will be needed to satisfy these minimum, mandatory requirements. As a consequence, capital felony prosecutions
could not readily be undertaken in any of the department®s offices, except for Anchorage and Fairbanks, without
providing special prosecution staff on a case-by-case basis. And, even for Anchorage and Fairbanks, the existing
staff would have to be substantially augmented each time a capital felony is handled. All of the positions to be
added to handle capital trials and post-conviction death sentence appeals would be located in the department”s

Office of Special Prosecutions and Appeals, in Anchorage.

During the second year, at least one more capital felony is expected to go to trial, and two new potential capital
felony offenses will occur. At this point, itwill be necessary to add one paraprofessional and one legal secretary
to handle the increasing capital felony trial caseload. It will also be necessary to establish a capital felony appeals
unit during the second year when appeals from the first trial are expected to begin the appellate review process.
Initially, one attorney will be needed to handle capital felony appeals.

Pago 3 of 8
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ANALYSIS CONTINUATION

During the third and fourth years, the number of bifurcated capital murder trials (1.5) should e_qual the number of
now capital offenses charged, although some compression and overlapping of the caseload will likely occur.
Consequently, it will be necessary to increase the trial staff during the fourth year, in order to handle the total
annual workload, and to insure against speedy trial problems. The trial staff would be increased by one attorney.
Post-conviction capital felony appeals will increase at the rate of one new case each year. It will, therefore, be
necessary to increase the appeals staff in the fifth year by adding one additional attorney.

It is not possible to accurately predict the eventual annual costs of a capital felony law beyond its first three or
four ?ears.. There are mmplg too many unknowns. However, the costs that have been predicted are conservative.
The following factors have been considered in arriving at these costs.

{1) Capital felony due process and bifurcated trial requirements will more than triple the cost and time spent in
prosecuting first degree murder offenses, at a minimum.

(2) The time required for a bifurcated trial will probablr \_/arr between two months and six months, although time
lines are completely uncertain, and extremes will most likely be the rule. Serious overlapping and scheduling
conflicts between Investigations, trials, and available staff time will undoubtedly occur.

(3) Pretrial motion practice will increase dramatically, resulting in additional scheduling problems.

(4) Logistics problems will occur at most locations, except Anchorage and Fairbanks, and these problems wall
hecome more severe the smaller and more remote the location.

ES) Witness travel and per diem will be expensive because of the largo number of witnesses that will be required
or both the trial and the sentencing phases of capital felony prosecutions, and in many cases this includes out-of-

state travel.

(6) Staff travel and per diem will likewise be expensive for trials held outside of Anchorage. Extensive staff travel
expense will also ho necessary, for trials held at all locations, to interview both prosecution and defense witnesses

who will appear at sentencing proceedings.

(7) One of the most complex murder prosecutions ever held in Alaska was the John Kenneth Peel trial. Because
this case involved ex_traqrdlnarﬁ evidence Froblems, it probably represents costs that are outside the norm. Due to
this and other complications, the total Peel case costs included two grand jury proceedings and two trials. But
there can be no question that the state will have to provide a nearly comparable effort if 1t is to prevail in death
[)enalty cases. By comparison, capital felony trials will be held in two parts, necessitate considerable expert
estlmon%/ and depositions, involve two separate sets of witnesses, and require extensive staff travel. For this
reason, the average prosecution costs (both personal and non-personal serwcesf) of a bifurcated capital felony case
has been projected to be nearly $240,000 or considerably less than one-half of the $597,000 cost for the first

Peel trial.

§r8) The cost for appeals is shown only through the fifth year; however, this cost will ultimately grow enormously.
he average length of time between a death sentence conviction and an execution in the United States is nearly
ten years. Consequently, the state will have to provide enough resources to respond to the appeals of ten or more
capital felony defendants annually, within ten years. The eventual costs for this extended timeframe are not

within the scope of this fiscal note analysis.
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ANALYSIS CONTINUATION
(9) Therefore, the following per trial expense estimates have been used to calculate the costs of this fiscal note.

Capital Felony Trials

- Witness travel and subsistence, $25,000 per case.

- Staff travel and per diem, $7,500 per attorney, $5,000 per paraprofessional, $3,000 per secretary, per annum.
- Expert witness fees and standard witness fees, $60,000 per case.

- Deposition/court reporter charges, $20,000 per case.

Death Sentence Appellate Review

- Staff travel, $3,500 per attorney per annum.

- Fees for outside counsel for years two and three only, $50,000, each year.
- Transcription/court reporter costs, $30,000 per case.

Department of Law staff costs are based on the Civil Division's FYOO standard cost schedule, which includes
clerical support, communications, space, supplies, data processing, and other normal overhead expenses (FTE
attorney, $133,926; FTE paraprofessional, $90,028). Case specific costs (staff travel, witness fees and travel,
and document costs as outlined above), as well as one-time equipment costs of $6,500 per position, are not
included in the rate, and are added separately. While annual clerical support costs are included in the cost
schedule as overhead, a position authorization is necessary, and 1 PFT Legal Secretary position is included with its

associated one-time equipment costs.
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ANALYSIS-CQNTINUATIQN
Cost Summary (Capital Trials!

FYOO - ASSUMPTION: 1 trial, preparation on 1 potential capita/ felony

100 200 300 4QQ 500 Total
1 Attorney 112.3 0.4 19.5 1.7 6.5 140.4
Staff Case Travel 7.5 7.5
Trial Unit Costs 112.3 7.9 19.5 1.7 6.5 147.9
Witness Travel & Per Diem 25.0 25.0
Witness Fees 60.0 60.0
Deposition/Court Reporter Charges 20.0 20.0
Total FYOO 112.3 32.9 99.5 1.7 6.5 252.9

FY01 -ASSUMPTION: 1 trial, preparation on 2 potential capita! felonies

100 2Q 2QQ 400 500 I pml
1 Paraprofessional 75.5 0.2 13.1 1.2 6.5 96.5
1 Legal Secretary 6.5 6.5
Staff Case Travel 8.0 8.0
Subtotal New Costs 75.5 8.2 13.1 1.2 13.0 111.0
Cumulative Trial Unit Costs 187.8 16.1 32.6 2.9 13.0 252.4
Witness Travel & Per Diem 25.0 25.0
Witness Fees 60.0 60.0
Deposition/Court Reporter Charges 20.0 20.0
Total FYO1 187.8 41.1 112.6 2.9 13.0 357.4

FY02 - ASSUMPTION: 1.5 trials, preparation on 2 potential capital felonies

100 200 300 400 500 Total
Cumulative Trial Unit Costs 187.8 16.1 32.6 2.9 239.4
Witness Travel & Per Diem 37.5 37.5
Witness Fees 90.0 90.0
Deposition/Court Reportor Charges 30.0 30.0
Total FY02 187.8 53.6 152.6 2.9 0.0 396.9

FY03-05 - ASSUMPTION: 1.5 trials, preparation on 2 potential capita! folonios

1QQ 2QQ 200 400 laial
1 Attorney 112.3 0.4 19.5 1.7 6.5 140.4
Staff Case Travel 7.5 7.5
Subtotal New Costs 112.3 7.9 19.5 1.7 6.5 147.9
Cumulative Trial Unit Costs 300.1 24.0 52.1 4.6 6.5 387.3
Witness Travel & Per Diem 37.5 37.5
Witness Fees 90.0 90.0
Deposition/Court Reporter Charges 30.0 30.0
Total FY03-05 3001 615 1721 4.6 6.5 5448
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ANALYSIS CONTINUATION
Cost Summary (Appellate Review Process)

FYQ1 -ASSUMPTION: 1 trial begins appellate review process

100 200 300 400 iatal

1 Attorney 112.3 0.4 19.5 1.7 6.5 140.4
Staff Case Travel 3.5 3.5
Trial Unit Costs 112.3 3.9 19.5 1.7 6.5 143.9
Outside Counsel to Uphold Death 0.0
Penalty Law 50.0 50.0
Deposition/Court Reporter Charges 30.0 30.0
Total FYO1 112.3 3.9 99.5 1.7 6.5 223.9

FY02 - ASSUMPTION: 2 trials on appeal, with 1 new case each following year

100 200 am 403 500 Total
Cumulative Trial Unit Costs 112.3 3.9 19.5 1.7 137.4
Outside Counsel to Uphold Death 0.0
Penalty Law 50.0 50.0
Deposition/Court Reporter Charges 60.0 60.0
Total FY02 112.3 3.9 129.5 1.7 0.0 247.4
FY03 - ASSUMPTION: 3 trials on appeal
100 200 300 400 500 Total
Cumulative Trial Unit Costs 112.3 3.9 19.5 1.7 0.0 137.4
Deposition/Court Reporter Charges 90.0 90.0
Total FYO03 112.3 3.9 109.5 1.7 0.0 227.4
FY04 - ASSUMPTION: 4 trials on appeal
100 2m 300 400 J.Qtal
1 Attorney 112.3 0.4 19.5 1.7 6.5 140.4
Staff Case Travel 3.5 3.5
Subtotal New Costs 112.3 3.9 19.5 1.7 6.5 143.9
Cumulative Trial Unit Costs 224.6 7.8 39.0 3.4 6.5 281.3
Deposition/Court Reporter Charges 120.0 120.0
Total FY04 224.6 7.8 159.0 3.4 6.5 401.3
FYO05 - ASSUMPTION: 5 trials on appeal
100 200 2m 400 sm Total
Cumulative Trial Unit Costs 224.6 7.8 39.0 3.4 274.8
Deposition/Court Reporter Charges 150.0 150.0
Total FYO5 224.6 7.8 189.0 3.4 0.0 424.8
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ANALYSIS CONTINUATION

FYOO
Capital Trials

FYO01

Capital Trials

Appellate Review Process
Total

FYO02

Capital Trials

Appellate Review Process
Total

FY03

Capital Trials

Appellate Review Process
Total

FYo04

Capital Trials

Appellate Review Process
Total

FYO05

Capital Trials

Appellate Review Process
Total

Cumulative Implementation Cost by Year

100

112.3

187.8
112.3
300.1

187.8
112.3
300.1

300.1
112.3
412.4

300.1
224.6
524.7

300.1
224.6
524.7

FISCAL NOTE

32.9

41.1
3.9
45.0

53.6
3.9
57.5

61.5
3.9
65.4

61.5
7.8
69.3

61.5
7.8
69.3

Zn

99.5

112.6
99.5
212.1

152.6
129.5
282.1

172.1
109.5
281.6

172.1
159.0
331.1

172.1
189.0
361.1

400

1.7

2.9
1.7
4.6

2.9
1.7
4.6

4.6
1.7
6.3

4.6
3.4
8.0

4.6
3.4
8.0

BILL NO.

500

6.5

13.0
6.5
19.5

0.0
0.0
0.0

6.5
0.0
6.5

0.0
6.5
6.5

0.0
0.0
0.0
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lotal

252.9

357.4
223.9
581.3

396.9
247.4
644.3

544.8
227.4
772.2

538.3
401.3
939.6

538.3
424.8
963.1
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Revision Date:
Title: “An act relating to murder..."

FISCAL NOTE

STATE OF ALASKA

1999 LEGISLATIVE SESSION

Department Affected: Administration

BRU: Legal and Advocacy Services

Component: Public Defender Agency

Sponsor: Representative Masek
Reguestor: (H) JUuD

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO. 1631

(Thousands of Dollars)

OPERATING EXPENDITURES FY 2000
PERSONAL SERVICES 373.8
TRAVEL 85.5
CONTRACTUAL 214.3
SUPPLIES 24.8
EQUIPMENT 39.0

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 737.4

CAPITAL EXPENDITURES

CHANCE INREVENUES ( ) |

FUND SOURCE:

FY 2001 FY 2 002 FY 2003
1044.7 1332.4 1571.2
230.5 240.0 413.0
580.3 729.5 780.6
61.4 67.2 77.2
72.8 46.8 52.0
1989.7 2415.9 2894.0

(Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 737.4
1005 GF/Program Receipts

1037 GF/Mental Health

OTHER

TOTAL. ... - aeas 7374
Estimate of any current year (FY 98) cost: $
POSITIONS:

FULL-TIME 6.0

PART-TIME
TEMPORARY

1989.7 2415.9 2894 .0
2415 9 2LS-LQ
16.0 20.0 24.0

BILL no. HB 75
FY 2004 FY 2005

1571.2 1571.2
413.0 413.0
780.6 780.6
71.2 71.2

38.0 38.0
2874.0 2874.0
2874.0 2874.0
207.49 2874 0
24.0 24.0
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ANALYSIS: (continued)

Summary of the Bill

This bill would make first degree murder a capital offense. (Sec. 6) A sentence of death could be imposed if a
jury found certain aggravating factors after a guilty verdict. The jury would also have to find that one of the
four listed mitigating factors did not outweigh the aggravating factors and that the defendant should be

sentenced to death. (Sec. 17)

This is a true death penalty bill. It does not call for an advisory vote. If the bill is enacted, death penalty
prosecutions could begin immediately after it becomes effective.

The bill sets up death penalty procedures that can be applied in any case as long as aggravating factors are
found. Although the death penalty in the current bill appears to be limited to cases where the defendant caused
the death ofachild (any person under 18 years old), other aggravating factors can easily be added in coming
years. With the death penalty mechanism in place, asimple one-page bill can add other aggravating factors and

increase the scope of death penalty caser.

Thus the bill does not set up a separate crime which makes killing achild acapital offense. Instead, it makes al]
first degree murders capital offenses and sets up an easily-expanded list of aggravating factors, which, in the
current legislation, are limited to situations in which the defendant causes the death of someone under 18 years

of age.

The bill also apparently takes away the normal criminal jurisdiction of the Alaska Court of Appeals. Instead, it
sets up a “Sentence Review” procedure in the Alaska Supreme Court. (Sec. 18) The bill does not say whether
the Alaska Court of Appeals or the Supreme Court would review “merit appeals.” The Sentence Review in the

Alaska Supreme Court would have to be done on an expedited basis.
Fiscal Impact

1. Assumptions

In gauging the fiscal impact of this bill, the Public Defender Agency assumes that death penalty cases under this
bill would be restricted to first-degree murders where the victim is under 18.

It must be noted that the Public Defender Agency is concerned about this assumption because, as set out in the
Summary above, the bill makes all first degree murders capital offenses. Unlike capital murder laws in other
states, this bill does not require notice at the beginning o f the case that the prosecution intends to seek the death
penalty. Oddly, the Sentencing Procedure statute provides that a death penalty sentencing proceeding must be
started in every first degree murder case - not only in cases involving children. Finally, the Aggravating
Factors section (Sec. 17, page 10) is not very clear. It says that the “following aggravating factors may be
considered (emphasis added).” Hopefully, this provision would not allow consideration of other aggravating

factors not listed.
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However, setting aside these concerns, the Public Defender Agency estimates that, given the limitation to deaths
of children under 18, the Agency would have to handle two to three capital cases per year. The Public Defender
Agency will base its projections on these figures.

2. Death Penalty Cases Are Invariably Complex and Expensive

Passage of this death penalty legislation will have an undeniably significant impact on the entire criminal justice
system. The Public Defender Agency, like other criminal justice agencies, would need significant additional

fiscal resources.

Death penalty cases require much greater due process safeguards than do non-capital cases. This is obviously a
consequence of the severity and finality of a death sentence as well as the potential for killing an imiocent
person by mistake. It must be understood that the criminal justice system is an imperfect process based on the
combination of law and human judgment. Some percentage of error is a consequence of the American jury
system. In non-death cases the system stands ready to correct those mistakes when and where they become
known. An execution following a death penalty case can never be corrected. It is for these reasons so much
care must be taken to defend individuals accused in capital cases. Providing "super due process" translates into
adequate attorney resources, support resources, expert and consultation monies, funds for appealing death
penalty convictions and other attendant expenses. For example, acommonly accepted estimate for expert
witness fees alone in a death penalty case is $60,000.

Capital felony trials are bifurcated. That is, two separate trials are actually held. The first determines guilt or
innocence; the second determines whether aggravating factors exist to justify execution; whether mitigating
factors exist that outweigh the aggravating factors, and whether to impose a period of imprisonment or death.
The experience o f other states is that these trials require far more defense resources than first-degree murder

cases that do not involve the potential for execution.

Many states that have a death penalty provide aminimum of two defense attorneys to each capital defendant to
insure that the required heightened procedural safeguards are met. The American Bar Association Standards for

Criminal Justice: Providing Defense Services (3d. Ed.) note the following:

Workload in capital cases creates extraordinary difficulties in every jurisdiction in which the
death penally can be imposed. Time requirements in such cases vastly exceed those of non-
capital felony cases. In some states where death row populations are high, the situation has
reached crisis proportions. After conducting a national survey, for example, attorneys in Florida
arrived at an annual caseload standard of five cases per attorney when the defendant was not
under a warrant o f death, and three cases per attorney when awarrant for execution had been
issued. In California, where the Office of the State Public Defender handled capital appeals in
the California Supreme Court, one study concluded that the attorneys handling such cases should
be responsible for only two to three briefs per year in such cases.

(at p. 73; footnotes omitted.)
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During the investigation and preparation phase of the case, crime scene evidence will have to be examined and
the forensic examinations perfonned by the state will have to be scrutinized. Psychiatric experts are essential to
deal with competency, insanity or diminished capacity issues. Motion practice in death penalty cases has been
estimated to be five times more labor and cost-intensive than in non-capital homicide trials. Trial itself in
capital cases is an extremely time consuming process, lasting in excess ofsix months in some cases. Serious
scheduling conflicts will arise in staffresources to provide simultaneous representation in a number of cases.

A sentencing, or penalty phase trial is categorically different in breadth and procedure from any comparable
proceeding in a non-capital trial. Heightened due process requirements continue. In addition to the expert
witnesses employed during the trial phase, such expertise will be necessary when mental health issues do not
rise to the level of perfect defenses but are important in establishing mitigators. Additionally, extensive
investigation and presentation of the defendant's family friends, co-woikers, neighbors, and school and social
workers is minimally required. The analysis of defendants' entire life and the gathering of historical detail are
absolutely mandated. In arecent California case 240 such witnesses were located and interviewed, and 120 of
those were called as actual witnesses in asingle penaUy phase.

If a defendant is convicted of first-degree murder and sentenced to death, a lengthy, complex, and difficult
appeals process ensues. Again, as noted above, there is some ambiguity in the “Sentence Review” statute in the
bill. Although it is clear that the Alaska Supreme Court would review the death sentence itself, this would only
be part of the appellate case. “Merit appeal” issues, such as whether there was an illegal search or seizure or
whether the trial court erred in evidentiary and procedural rulings have to be decided as well. In the first few
cases at least, there would be protracted litigation on whether the Alaska Court of Appeals or the Supreme Court
would hear the “merit” issues. In addition to the direct merit and sentence appeals, there could be motions to
modify or reconsider the death sentence and motions for a new trial before the trial judge. |f the appeals were
unsuccessful, post-conviction relief proceedings could be filed in state court. Unsuccessful post-conviction
relief proceedings could be appealed to the Alaska Court of Appeals. |f the post-conviction relief appeal was
unsuccessful in the Alaska Court of Appeals, a petition for hearing could be filed in the Alaska Supreme Court.
This does not include the extensive litigation that takes place in federal court in death penalty cases. Finally,
there are often remands from the state or federal appellate courts for additional hearings in these cases. The
Public Defender Agency would be responsible for conducting these hearings, too. It is not unusual for a death
penalty ™se to remain in the court system, litigated by the parties, for a period of up to ten years. This is a
result of the extensive appellate work that is routinely done in most death penalty cases following conviction.

Breakdown of Fiscal Impact

1. Personal Services

Given the complexity and intensity of effort involved in each death penalty trial and penalty hearing, a
minimum oftwo defense attorneys will need to take up representation of the accused in death penalty matters.
This level of staffing is set out in the American Bar Association Standards referred to above. The Public
Defender will follow this prudent course, whether established by statute or internal policy.
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It is anticipated that the Public Defender Agency will take in two to three new capital cases per year if this bill
becomes law. A death penalty unit will be established in Anchorage during the first year following enactment
of the death penalty. The Public Defender Agency also anticipates that, during the second year three or more
additional capital cases are expected to go to trial, and three new capital felony offenses will occur. The Public
Defender Agency expects to be involved in two of the three cases which go to trial during the second year, and
will additionally absorb two or three of the new capital cases which are filed by the state. Therefore, asecond
death penalty team will be created during the second year to absorb this additional workload.

During the second year an Anchorage appellate team will also be created so that it can begin interacting with the
death penalty trial teams to establish defense strategies, to assist in the developments of petitions for review to
the Supreme Court on an interlocutory basis, and to receive training prior to the filing of the first appeal
following a death penalty conviction. It is anticipated that the Public Defender Agency staffwill continue to
grow from year to year as capital cases accumulate. This assumption is consistent with the experiences of other

states that have the death penalty.

Consistent with its projected resource needs, the Alaska Public Defender Agency will take on additional cases
and increase its staffaccordingly during the third year that the death penalty is in effect. This accumulation of
cases and placement of resources for the years relevant to this fiscal note follow below. The rising costs from
year to year are a consequence of the need to carry over existing staffand add lawyers and support staff to

absorb the cumulative death penalty caseload.

2. Travel and Contractual

Travel expenses will be necessarily high given the broad geographic area served by these teams. These teams
will have to travel to locations where the crime occurred and where trial is being held. Travel expenses are
higher in Alaska because of the geography of the state, the lack of surface roads and the high cost of air travel
and lodging. Costs will be even higher for the considerable out-of-state travel associated with these cases.
Once an individual is convicted of a capital offense, preparation begins for the penalty phase (sentencing
hearing). Defense investigators will travel to locations where the defendant lived, went to school, etc., to
interview people and develop facts for the purpose of vitiating asentence of execution. If favorable witnesses
are located, they will then have to be subpoenaed for travel to Alaska for the hearing.

Contractual expenditures for expert witnesses will be significant. As the Department of Law pointed out in its
fiscal note, recent cost studies of capital trials in other states indicate that expert witnesses for both the trial and
sentencing proceedings cost about $60,000 on the average. This estimate is consistent with the research by the
Public Defender Agency on this issue. In addition there will be expert witness costs for the appellate work done
following trial, conviction and sentence to death. These costs can be as high as the expert witness fees incurred

during trial.
3. Supplies and Equipment

These expenses naturally accrue when additional staffis required. The estimates that follow are very
conservative projections without consideration of inflationary factors.
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4. Training

Attorneys will most likv y need to be recruited from outside as there are few or no "death-qualified" attorneys
available locally, and none currently employed by the Public Defender Agency. Training in Alaska law will be
required. Additionally, training for lawyers engaged in death penalty work is a critical component for any death
penalty defense unit. Both the prosecution and the defense will avail themselves of national training programs
related to these kinds of cases that are conducted on ayearly basis.

Conclusion

Due to the accrual of cases from year to year, once implementation of death penalty legislation like this occurs,
expenses could greatly exceed that anticipated in this fiscal analysis This agency has no control over the trend
of homicide crimes nor the discretion that will be exercised by the prosecution in seeking the death penalty.
Continued additional staff will have to be added to this agency beyond the fourth year o f implementation of the
capital crime law. Despite our best predictive efforts, this cost estimate might very well understate
staff/contractual needs. Only several years of experience with the death penalty will permit adjustment of

projections and fiscal analysis.
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100 - Salaries and Benefits

200 -Travel
Staff Travel
Witness Travel

Total

300 - Contractual
Agency Contractual

Outside Services

Total

400 -Supplies

500 -Equipment

Grand Totals

Permanent Full Time Positions

Cumulative Cost Summary -Years 1-5

Year 1

— -

373.8

35.5
50.0

85.5

81.8

132.5

214.3

24.8

39.0

737.4
6.0

Year 2

1044.7

80.5
150.0

230.5

252.8

327.5

580.3

61.4

72.8

1989.7
16.0

Year 3

1332.4

90.0
150.0

240.0

342.0

387.5

729.5

67.2

46.8

2415.9
20.0

Year 4

1571.2

113.0
300.0

413.0

393.1

387.5

780.6

77.2

52.0

2894.0
24.0

Year 5

1571.2

113.0

300.0

413.0

393.1
387.5

780.6

71.2

38.0

2874.0
24.0
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SCAL

Title Capital punishment for murder of a child

Sponsor
Requester

Rep. Masek
House Judiciary

Expenditures/Revenues
OPERATING EXPENDITURES

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

|CAPITAL EXPEN

DITURES

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health
Other (Specify Type)
TOTAL

FY 2000
75.2
19.9
76.0

13.5

184.6

184.6

184.6

Estimate of any current year (FY99) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:
See attached analysis.

Prepared by:
Agency

Approved by:
Agency

(Nev 10)

Alaska Court System

Alaska Court System

(Attach a separate page if necessary)

FY 2001
75.2
19.9
76.0

1711

1711

1711

None

Doug Wooliver, Administrative Attorney

Stephanie J. Cole, Administra{ivéTbirector/”

N O T E

BILL NO. HB 75
Dept. Affected Alaska Court System
BRU Alaska Court System
Component  Trial Courts
Component Serial No. 769
(Thousands of Dollars)
FY 2002 FY 2003 FY 2004 FY 2005
75.2 75.2 75.2 75.2
19.9 19.9 19.9 19.9
76.0 76.0 76.0 76.0
171.1 1711 171.1 1711
(Thousands of Dollars)
171.1 1711 1711 171.1
1711 1711 171.1 171.1
4 4 4
Phone: 264-8265
Date/Time: 4/14/99 11:29 AM
Date 4/14/99
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Alaska Court Systenm
fiscal Analysis

HB 75
Personal Services

Salarv Benefits
Pro Tern Judge, Anchorage, PPT, 6 months $19,500 $8,830
Law Clerk 1, Anchorage Trial Courts, 13D, PPT, 6 months 17,094 6,412
Law Clerk I, Appellate Courts, 15D, PPT, 6 months 19,704 6,954
Bailiff, Anchorage, 6A, NPP, 6 months 6,836 678

Subtotal

Offsot cost of existing caseload
Currently, non-capital punishment, first degree murder cases experience a 50% trialrate and last
approximately one month. The DepartmentofLaw anticipates 3 cases with a 100% trial rate
every 2 years. Using this estimate, the court could expect approximately 1-1/2 trials a year of4
months duration each. The proposed legislation will result in approximately s months of trial
activity. Therefore, the costoffsetis computed at one-eighth (3/4 month / 6 months) of the
estimated personal services costs.
Net Personal Services

The Department of Law expects to prosecute 3 capital offenses related to children every 2 years. Capital
offense trials willbe splitinto 2 separate trials with each lasting 4 months. The court anticipates
extraordinaryjury costs from calling additionaljurors, extendedjury selection and questioning, the need for
alternatejurors, and lengthy trials. The court anticipates high transcription costs resulting from preparation

ofthe voluminous record required for capital offenses. Additional law clerks are required for extensive legal
research ofmotions and otherlegal questions.

T ravel

Jury sequestration costs - transportation, meals and lodging
1-1/2 innocence/gquilt trialswith 18 jurors, 7 days in deliberation each at S120 day

Offset cost of existing caseload  (see note In Personal Services)
Net Travel

Contractual
Jury fees -1-1/2 trialsat 66 days (3 months) with 18 jurors at $25 a day
and 1 sentencing trial at 22 days (1 month) with 18 jurors at $25 a day

Contractual security guard to staff metal detector
Transcription fees - 2-1/2 transcripts of 5000 pages at $2.50 a page

Freight for high security equipment kit Subtotal

Offset cost of existing casoload  (see note In Personal Services)

Net contractual

Equipment (one-time cost)
Standard office equipment, computer and reference materials for law clerks

Portable high security kit, consisting of walk-through metal defector and other security items.

Total Estimated Cost

Total
$28,330
23,506
26,658
7,514
86,008

(10,800)

75,208

22,700

(2,800)
19,900

54,500
1,000
31,300

100
86,900"

(10,900)
76,000

6,000

7,500
13,500

$184,608
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Alaska State Legislature e e covons

600 E. Railroad Avencue

Transportation Wasilla, AK 99654
Chair (907) 376-2679
Fax: 373-4745
Resources
Vice Chair During Session: (Jan.-May)
State Capitol
World Trade and. Juneau, AK 99801-1182
State & Federal Relations (907) 465-2679
Representative Beverly Masek Fax: 465-4822

1-800-505-2678
Sponsor Statem ent for HB 75

CAPTIAL PUNISHMENT FOR CERTAIN
CRIMES AGAINST CHILDREN

I have introduced HB 75 in an effort to afford more protection to the lives of Alaska®s children.
Under our present system of justice, when a sexual predator strikes they have no incentive to

preserve the lives of their young victims.

HB 75 will serve notice to any predator who would consider murdering their victim for any
reason that they may be forfeiting theirown life.

Iwish to keep this bill narrow because I specifically want itaimed at responding to situations
involving children.

My intent with this legislation is to serve notice to any sexual predator who would consider
murdering theiryoung victim that theirown lifewould be forfeitalso. Although itmay not
always deter a murder, ifitdid only ina few instances, itwould be well worth it By giving
the death penalty as an option to Alaskan juries instead of just a longer prison term, we will
perhaps save some children which otherwise would have been lost.

Please support thiseffortnow so thatwe can be pro-active instead of re-active inour
protection of children.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM March 31, 1999
SUBJECT: HB 75 - Capital Punishment (Work Order No. 21-LS0310\A)
TO: Representative Beverly Masek

Attn; Eddie Grasser

FROM: Gerald P. Luckhaupt
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary
matter, note that a sectional summary of a bill should not be considered an authoritative
interpretation of the bill - the bill itself is the best statement of its contents.

Section | of the bill amends AS 05.15.140(b) to make aconforming change necessitated by
the creation of capital felonies in this bill.

Section 2 of the bill amends AS 11.31.100(d) to make aconforming change necessitated by
the creation of capital felonies in this bill.

Section 3 of the bill amends AS 11.31.110(c) to make aconforming change necessitated by
the creation o f capital felonies in this bill.

Section 4 of the bill amends AS 11.31.120(h) by making aconforming change necessitated
by the creation of capital felonies in this bill.

Section 5 of the hill amends AS 11.31.120(i) by making aconforming change necessitated
by the creation of capital felonies in this bill.

Section 6 of the hill amends AS 11.41.100(b) to provide that murder in the first degree is
acapital offense.

Section 7 of the hill amends AS 12.30.020(a) to provide (hat a person charged with acapital
offense is not eligible for release before trial.

Section 8 of the bill amends AS 12.30.040(b) to provide that a person convicted of a capital
felony may not be released on bail either before sentencing or pending appeal.
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Section 9 of the bill amends AS 12.47.110(b) to provide that aperson that has been found
to be incompetent to stand trial and has remained incompetent for five years may still be
retried if the original charge is acapital felony.

Section 10 of the bill amends AS 12.55.025(i) to exclude capital sentencing proceedings
from application of the preponderance of the evidence standard of proof. To impose the
death penalty the trier of fact must find the existence of the aggravating factor beyond a
reasonable doubt.

Section 11 of the bill amends AS 12.25.125(a) to add the death sentence as a permitted
sentence upon conviction of murder in the first degree.

Section 12 of the bill amends AS 12.55.125(f) to provide that asentence o f death may rot
be suspended under the suspension of execution of sentence statute, AS 12.55.080.

Section 13 of the hill amends AS 12.55.125(1) by making a conforming change.

Section 14 of the hill amends AS 12.55.145(a) to provide that a previous conviction for a
capital felony may be considered and used by a court, regardless of when the conviction
occurred, as aprevious conviction when imposing sentence for those offenses for which the
legislature has prescribed presumptive terms.

Section 15 of the hill amends AS 12.55.155(f) to clarify that that subsection only applies to
the establishment of aggravating and mitigating factors at sentencing for offenses for which
the legislature has prescribed presumptive terms.

Section 16 of the bill amends AS 12.55.185(8) by making aconforming change.

Section 17 of the bill is the statutory "meat" of the bill. This section adds a new chapter to
AS 12 with the following sections:

AS 12.58.010 provides that (a) when a defendant is convicted of a capital felony the
court shall commence a separate sentencing proceeding before the same jury that
convicted the defendant or, if thejury trial was waived or the defendant pled guilty,
the court will impanel ajury for the sentencing; (b) during the sentencing proceeding
evidence may be presented as to any aggravating or mitigating factor the court
determines to have probative value; (c) after hearing the evidence the jury shall
deliberate and issue arecommended sentence with written findings of whether the
jury unanimously finds the existence of at least one aggravating factor listed in
AS 12.58.030, unanimously determines by a preponderance of the evidence that the
aggravating factor or factors outweigh any mitigating factors that the one or more
members o f the jury may have found to exist by apreponderance of the evidence, and
unanimously find that the defendant should be sentenced to death.
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AS 12.58.020 provides procedures for the imposition ofsentence by the court. If the
jury finds as provided in AS 12.58.010(c) then the court must impose the death
penalty but if the jury does not find an aggravating factor, or finds the aggravating
factor or factors outweighed by the mitigating factors, or does not recommend that
the defendant be sentenced to death, then the court may not impose the death
sentence but must impose aterm of imprisonment as provided in AS 12.25.125(a).
When a sentence of death is imposed under this section it is subject to automatic
review by the Alaska Supreme Court under AS 12.58.200.

AS 12.58.030 provides alist of aggravating factors which may be considered by a
jury and, if at least one of these factors is found to exist, upon which a death sentence

may be based.

AS 12.58.040 provides a list of mitigating factors which must be considered by the
jury along with any other mitigating factors that may exist and which must be
outweighed by the aggravating factor or factors in order to support a sentence of
death.

AS 12.58.100 provides procedures for an automatic, priority review by the Alaska
Supreme Court of the judgment of conviction of any capital felony in which the
death sentence is imposed.

AS 12.58.110 provides that after review of the conviction and sentence the Alaska
Supreme Court shall issue a death warrant and set a date of execution if the court
upholds the conviction and sentence.

AS 12.58.200 requires the commissioner of corrections to establish a procedure for
the execution of a sentence of death.

AS 12.58.210 requires the commissioner of corrections to specify the time and date
of execution after receiving a death wan ant from the Alaska Supreme Court.

AS 12.58.220 specifies that the death sentence shall be inflicted by lethal injection
within astate correctional facility.

AS 12.58.230 requires the commissioner of corrections to make a return upon the
death warrant showing the time and place in which the defendant was executed.

AS 12.58.300 requires the commissioner of corrections to give notice if the
commissioner believes the defendant has become incompetent or is pregnant and
provides a stay o f execution.

AS 12.58.310 provides procedures for determining and reviewing the competency
o f the defendant.
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AS 12.58.320 provides that if the defendant is pregnant the sentence o f death shall
be stayed during the pregnancy and when the defendant is no longer pregnant that the
sentencing court shall notify the Alaska Supreme Court and the commissioner of

corrections and the supreme court will issue anew death warrant.

AS 12.58.900 provides definitions.

Section 18 of the bill amends AS 22.07.020(a) and provides that the court of appeals does
not have appellate jurisdiction in a case involving criminal prosecution when the death

sentence has been imposed.

Section 19 of the hill amends AS 22.07.020(b) to provide that the court o f appeals does not
have appellatejurisdiction to review appeals of death sentences.

Section 20 of the hill amends AS 47.10.010(e) makes aconforming change to thejuvenile
waiver provisions necessitated by the creation of capital felonies in this bill.

Section 21 of the bill amends AS 47.10.060(f) makes aconforming change necessitated by
the creation of capital felonies in this bill.

Sections 22 and 23 of the bill provide notice provisions for court rules changes necessitated
by the bill.

GPL:jdr
99-175.jdr
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STATE OFFICE
A laska Peace Officers A ssociation

P.O. Box 2401C6 Anchorage, Alaska 99524-0106 Phone (907) 277-0515 Fax (907) 272-5355

Representative Masek February 19, 1999
Alaska State Legislature

State Capital

Juneau, Alaska 99801-1182

Dear Representative Masek,

At a recent meeting of the APOA Board of Directors, we unanimously
agreed to endorse HB 75.

Please contact us if there is anything we can do to assist you with this hill
as it proceeds through the legislative process. You may contact us at the
APOA office in Anchorage at 277-0515.

Thank you for sponsoring this legislation.

Sincerely,

John Charbonneau
State President
Alaska Peace Officers Association
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MEMORANDUM

TO: Rep. Pete Kott, Chairman
House Judiciary Committee

FROM: Rep. Norman Rokeberg. Chairman
House Labore Commerce Commilee

DATE: March 4, 1999

RE: House Bill 79

| would request that House Bill 79 (UCC: Letters of Credit) be scheduled for a hearing before
the House Judiciary Committee.

Attached are:

L. HB 79
Sponsor Statement
Zero fiscal note from Department of Commerce & Economic
Development
"A Few Facts About UCC Article 5 - Letters of Credit”
"Why States should Adopt UCC .Article 5 - Letters of Credit"
Sectional Analysis prepared by Theresa Bannister, Legislative Counsel
Two letters from Arthur H. Peterson, Uniform Law Commissioner for
Alaska
8. Support letter from Department of Law

w N

No o~

Mr. Art Peterson, 586-4000, testified before the House Labor . Commerce Committee on this
issue. It would be helpful if Mr. Peterson could testify before the House Judiciary Committee
when it considers this legislation. | am also attaching one copy of "Revised Article 5. Letters of
Credit" which may be helpful to you and your committee aide regarding fhis bill.

Thank you for your consideration.



EMENT FOR

SPONSOR ST E
R MCERCIAI)_ CODE, ARTICLE 5

RSTAT
BILL REVISING UNIFORM COM

F
(LETTERS OF CREDIT

House Labor and Commerce Committee

The basic purpose ofthe revision of Article 5 of the Uniform Commercial Code is to
update the law governing the $200 billion U.S. letter-of-credit industry. All 50 states and Puerto
Rico, Guam, and the District of Columbia have adopted the UCC, including Article 5. It is now
necessary for Article 5 to be revised, to recognize changes in technology and in commercial
practices, so as to avoid litigation over the increasing number of issues that are no longer
adequately dealt with in the decades-old current lav/. One of the main features of this revision is
the simplification of Article 5. Another is its recognition of the Uniform Customs and Practices

for Documentary Credits, a body of material that is used in conjunction with most international

letters of credit.

Letters of credit are used to obtain payment as a backup to other kinds of credit extension;
they are very important in international trade. Prior ambiguities in the law dealing with the
concept of fraud in the transaction are clarified. Article 5 becomes much simpler and less detailed
because of the explicit reliance upon standards of practice. It continues to provide rules that can

be waived or modified by agreement between the parties.

This revision of Article 5, promulgated by the National Conference of Commissioners on
Uniform State Laws in 1995, has already been enacted in 39 jurisdictions and, as of January 15 of
this year, is pending in the legislature of an additional jurisdiction. It is necessary for Alaska to

enact this bill in order to keep up with developments in the commercial law area, and avoid

becoming a commercial backwater.

Thank you.

SPONSOR STATEMENT FORBILL REVISING COMMERCIAL CODE ARTICLE 5
cMiahp/spoivof stateent
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Revision Date/Time (Note it correction) Dept. Affected Commerce & Econ. Dev.
Title Uniform Commercial Code: Letters of Credit BRU' Banking. Securities and Corporations
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A Few Facts About
LTCC ARTICLE 5 - LETTERS OF CREDIT

PURPOSE: Letters of Credit are used to obtain payment as a backup to other kinds of credit
extension; they arc very important in international trade. In the revisions there is
explicit recognition of standards of practice, 90 that standards such os the Uniform
Customs and Praotices for Documentary Credits can govern many of the particulars of
letters of credit Prior ambiguities with the concept of fiaud in the transaction are
clarified. Damages for adishonored or repudiated letter of credit are limited to amount
of the document plus Incidental damages. Consequential damages are not permitted.
Article 5 becomes much simpler and less detailed because of the explicit reliance upon
standards of practice. Article 5 continues to provide rules that can be waived or

modified by agreement between the parties.

ORIGIN: Completed by the Uniform Law Commissioners, inconjunction with the American Law
Institute, in 1995.

ENDORSED BY: American Bar Association

STATE Alabama Mississippi

ADOPTIONS: Arizona Missouri
Arkansas Montana
California Nebraska
Colorado Nevada
Connecticut New Hampshire
Delaware New Jersey
District of New Mexico

Columbia North Dakota

Hawaii Ohio
Idaho Oklahoma
Ilinois Oregon
Indiana South Dakota
lowa Tennessee
Kansas Utah
Maine Vermont
Maryland Virginia
Massachusetts Washington
Michigan West Virginia
Minnesota Wyoming

1999

INTRODUCTIONS: Texas

For any ftirther information about UCC Article 5, Leltcis of Credit, please contact John McCabe

or Katie Robinson at 312-915-0195.

(Please note: Thb information cun abo befotnid on our Weh Site at wwwinccusl otfi)

(1f1599)


http://www.nccusl.otfi

UCC ARTICLE 5- LETTERS OF CREDIT
7T?E£E£-USU
WHAT: Mog_etrnizes and clarifies our country’s principal law dealing with letters of
credi

WHY: Our present law was drafted almost 40Yyears ago. It is outmoded and no
longer reflects commercial practice.

New legal issues have developed which are resolved by the new law.

Revised Article Salso conforms our law with international law and practice,
which facilitates international trade.

Finally, the use of letters of credit has expanded engrmously in the past
decade or two. They are now used in many large domestic commercial

transactions.

WHEN: Now.

Revised Article 5has been approved by the American Law Institute and the
National Conference of Commissioners on Uniform State Laws.

American Bar Association approval is anticipated in due course.
The final text of revised Article 5is available now.

HOW: Introduction is anticipated this year or next year in about 20states, including
major money center states sucti as New York, California and Dlinois,

States which do not adogt revised Article Swill find themselves behind the
rest of the country and the rest of the world.

WHO: Drafted”with the active participation of advisors from national and
international businesses, banks, bar associations and government agencies.

Professor James J. White, co-author of the White & Summers treatise on the
Uniform Commercial Code, was the reporter.



WHY STATES SHOULD ADOPT
UCC ARTICLE 5- LETTERS OF CREDIT

— yiceu.slL

The revision to Article 5 of the Uniform Commercial Code ~ —Letters  of Credit —
updates the law governing the $200 billion U.S. letter of credit industry. Banks, and
occasionally other persons, issue letters of credit to better assure payment to a third party
by a customer up to a stated amount, for a stated period oftime. Half of all exports outside
the U.S. are financed by letters of credit.

Since the 19605 when this article was originally promulgated, the practices and
technologies employed with letters of credit have changed substantially, including the use of
electronic and computer technology. Litigation has increased as the volume of credits and
the uncertainties of the law have stimulated controversies. Thus revision to UCC5 is both
appropriate and timely.

There are a number of reasons why every state should adopt revised UCC Article 5

%  LETTERS OF CREDIT ARE IMPORTANT - Letters of credit are very

Important in international trade. It has become acommon method of
guaranteeing and obtaining payment. The use of letters of credit has
Increased in recent years as foreign trade has expanded and increased. The
law which regulates letters of credit - UCC Article 5 - is obviously an
important component to expansion of foreign trade.
UCC5 RECOGNIZES THE UCP 500 - UCC5 recognizes the Uniform
Customs and Practices for Documentary Credits (UCP 500), which is used in
most international letters of credit. The UCP S00was promulgated by the
International Chamber of Commerce and provides operational rules and
standards that have international acceptance.

» STANDARDS OF PRACTICE ARE RECOGNIZED - Revised UCC5
specifically includes the most commonly used standards of practice. The
revision coordinates with current standards of practice by including: deferred
payment obligations, reasonable time to examine documents, preclusion, and

the return of documents.



UCC5 IS MODERNIZED —Original UCC5 in many ways is out of touch with
current practice and major gaps cause unnecessary litigation. The revised
UCCS5 authorizes the use of electronic technology; expressly permits deferred
payment letters of credit and two-party letters of credit; provides rules for
unstated expiration dates and "perpetual” letters of credit; and conforms to
existing practice for assignment of proceeds.

UNIFORMITY —It is important that U.S. law regarding letters of credit be
In-accord with international rules and practices, but since letters of credit are
a major instrument in domestic transactions as well, both international and
domestic trade requires uniformity of law. These rules should be consistent
within the United States.

CONCLUSION —The revised UCC Atrticle 5is a significant improvement
over current provisions, and will lessen litigation, clarify matters which had
been disputed, and encourage sound practices, promoting international trade.
For all of these reasons, UCC5 should be adopted by all states as soon as

possible.
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MEMQRANDUM February 17, 1999

SUBJECT; Sectional summary of MB 79 relating to letters of credit (Work Order
No. 21-LS0375\D)

TO: Representative Norman Rokeberg, Chair
House Labor and Commerce Committee

Attn: Janet Seitz

FROM: U liesa Bannister
Legislative Counsel

You have requested a sectional summary of the above-described bill,

As a preliminary matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill. The introductory remarks and the other descriptions
of the sections necessarily contain some generalizations and simplifications. As a result,
please keep in mind that the bill itself is the best statement of its contents.

""""" In general, a letter of credit is an
agreement by a bank or other person made at the request of a customer that the bank or other
person will honor demands for payment (or a demand for delivery of an item of value) when
the conditions in the letter of credit arc met. As an example, a letter of credit may be used
when a bank customer wants to buy some merchandise, but the manufacturer won't ship
without assurance of payment. The hank issues a letter of credit and is the "issuer." The
customer requesting the letter of credit is the "applicant." The manufacturer (or other person

who will he paid) is the "beneficiary."

To obtain the payment or delivery, the beneficiary must present the required documents.
This is referred to as a '‘presentation” of the documents or "presenting" the documents.
When the hank pays or delivers the item to the manufacturer, the bank "honois™ the letter of
credit. If the bank doesn't pay or deliver upon presentation of the documents, the bank

""dishonors' the letter of credit.

If the bank authorizes another person to make the payment or deliver under a letter of credit,
that person is a ""nominated person." If the nominated person also undertakes to honor a

letter of credit, that person is a ""confirmer."

An "adviser" is a person who noli lies the beneficiary (or another "adviser" who will notify
the beneficiary) that a letter of credit has been issued, confirmed, or amended.



