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MS. O ' B R I E N  said. "You can take care of four children, 

without a license, w h o  are not related to you and you're 

living there. A n d  then, you can take care of additional 

(four) related children."

REP. T O O H E Y  said there is no limit.

REP. B. D A V I S  said there used to be a limit.

M S .  O ' B R I E N  said, "If all the children are related, then 

there's no limit. That's what there's no limit on."

REP. T O O H E Y  said, "But. if you take care of four children... 

you can take care of four unrelated children without a 

license. And, then you have four grandchildren who come and 

visit, and you're taking care of them also. That means you 

have eight children in the house. I mean, you're not saying 

that this person has to have a license to have eight 

children in the house."

C H A I R  B U N D E  indicated that the answer is no according to 

Commissioner Lowe.

N u m b e r  906

MS .  O ' B R I E N  stated that it is confusing and read from 

current regulation: " A  facility is exempt if they're 

regularly providing child care only to a child or children 

related to the resident care giver."

C H A I R  B U N D E  reiterated that a person can take care of a 

"flock" of children, but no more than four that are not 

relrted.

T A P E  94-49, SI D E  A  

N u m b e r  000

C H A I R  B U N D E  stated that D H S S  A m e n d m e n t  2 had been moved and 

that Rep. Kott submitted his A m e n d m e n t  1 as a friendly 

amendment.

REP. G. D A V I S  asked if the motion before the committee was 

to adopt Rep. Kott's amendment.
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REP. K O T T  said it w ou ld  be D HSS  A m endm en t 2 as amended.

C H A I R  B U N D E  indicated that it would be D H S S  Amen d m e n t  2 as 

amended.

REP. T O O H E Y  asked if D H S S  A m e n d m e n t  2 had to be adopted 

first before making a friendly amendment.

C H A I R  B U N D E  replied no. H e  said, " W e  have an amendment to 

the amendment before us."

REP. T O O H E Y  said, "But w e  haven't adopted the second 

amendment have we?"

C H A I R  B U N D E  said, "No, but w e  have an amendment to the 

amendment and then w e  go to the main amendment. The 

amendment to the amendment and the main amendment will read 

as Rep. Kott's A m e n d m e n t  1 currently reads. It inserts 

unrelated caregiver, plus the additional insertion that Rep.

Kott has. . a facility in which the caregiver is related, is 

a relative of all the children. And, it inserts after 

grandparents, great grandparents. D o  w e  have some clarity 

here?"

REP. K O T T  stated that maybe he should have addressed his 

amendments first.

C H A I R  B U N D E  said, " W e  have an amendment to the amendment 

which is Rep. Kott's A m e n d m e n t  1. D o  you understand that?"

REP. B. D A V I S  said yes.

REP. K O T  T moved the amendment.

C H A I R  B U N D E  asked for any objections.

REP. B. D A V I S  said she would like to hear from the 

department as to whether they supported the amendment as 

amended.

MS. O ' B R I E N  said yes.
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REP. B. D A V I S  said no.

C H /  IR B U N D E  said, "Hearing no objections, we've adopted the 

amendment to the amendment which brings us to A m e n d m e n t  2  

which is the very same amendment that we... to the amendment 

that w e’ve just adopted, so are there any objections to 

A m e n d m e n t  2?"

N u m b e r  114

REP. K O T T  said, "I’ll m o v e  A m e n d m e n t  2."

C H A I R  B U N D E  said, "It was previously mov e d  and so if there 

are just no objections..."

REP. T O O H E Y  said, "Excuse me, because w e  have amendments 

before us that are both labeled, w e  have two labeled..."

C H A I R  B U N D E  said, " W e  have Rep. Kott's A m e n d m e n t  1, which is 

n o w  Department A m e n d m e n t  2. Who's on first What's on 

second? W e  are n o w  moving on to Department A m e n d m e n t  3.

Rep. Kott, you have something to say on this?"

REP. K O T T  said no.

N u m b e r  138

C H A I R  B U N D E  asked for a m e m b e r  to mo v e  D H S S  A m e n d m e n t  3. 

REP. K O T T  said so moved.

C H A I R  B U N D E  asked Ms. O'Brien to speak to the amendment.

M S .  O ' B R I E N  indicated that before the bill was brought 

forward to the committee, the division had two 

teleconferences with various organizations, including Native 

organizations. She stated that the Native organizations 

were concerned as to h o w  difficult it is to license in very 

small communities and pointed out the difficulties involved 

w h e n  a child must be removed from a h o m e  in an emergency

C H A IR  B U N D E  said, "So. n ow  arc there ob jections?"
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situation. She said A m e n d m e n t  3 would address those 

concerns.

N u m b e r  186

C H A I R  B U N D E  asked for discussion or objections. Hearing 

none. Chair Bunde declared that D H S S  A m e n d m e n t  3 was 

adopted. H e  brought D H S S  A m e n d m e n t  4  to the table. He then 

said, "And. the reason I was thinking w e  needed to adopt a 

C S  becomes more apparent with each amendment." He asked for 

a m e m b e r  to m o v e  the amendment.

REP. G. D A V I S  said so moved.

C H A I R  B U N D E  asked Ms. O'Brien to address the amendment.

MS. O ' B R I E N  explained that in the teleconferences that she 

mentioned it was pointed out that some variances are allowed 

for only seven days. She said there would be a lot of extra 

paper work if a license had to be issued each time a 

variance was given. She asserted that the amendment is an 

efficiency amendment.

REP. T O O H E Y  said she was troubled with the proposal because 

"we can no longer rely on the good will of the village or a 

neighbor to take care of the child. W e  are regulating 

care... the thing just smacks of regulating care of our 

fellow m a n  out of existence. Does this bother anybody 

else?"

N u m b e r  2 8 6

C H A I R  B U N D E  explained that the legislation addresses 

situations when an official comes and removes and then 

places the child. H e  said it does not address the neighbor 

or relative or grandparent w h o  wants to care for the child.

H e  said the legislation does not preclude voluntary action.

REP. T O O H E Y  said, "Yes, w e  are."

C H A I R  B U N D E  stated, "I don’t think so. Only when an 

official comes in and says that child's in jeopardy, n o w  I'm 

making him a ward of the state, basically. It's not saying

17



that neighbors and relatives can't say. 'Well, wail a 

minute, you need some help. Let m e  give you a hand."’

REP. C». D A V I S  indicated that almost any law is on request.

People can commit crimes, but if nobody asks that a person 

be arrested, there will be no arrest unless there is a 

request for the state to step in.

N u m b e r  325

C H A I R  B U N D E  asked for further discussion. H e  then asked for 

objections on D H S S  A m e n d m e n t  4. Hearing none, Chair Bunde 

declared that D H S S  A m e n d m e n t  4 was so moved. H e  then 

brought Rep. Kott's A m e n d m e n t  2 to the table. H e  asked Rep.

Kott to speak to his amendment.

(Note: Rep. Kott's testimony pertaining to Amen d m e n t  2 is 

inaudible. Refer directly to Rep. Kott's A m e n d m e n t  2, as 

submitted and on file, which refers to page 19, lines 22-23.

The amendment suggest deleting the words "whose parents are 

not" and insert "who does not have a parent.")

N u m b e r  350

C H A I R  B U N D E  asked Ms. O'Brien to speak to the amendment.

MS .  O ' B R I E N  stated that prior to the meeting she was able to 

look over all of Rep. Kott’s amendments and said she felt 

comfortable with all of them.

C H A I R  B U N D E  asked if the committee understood the amendment. 

H e  asked if there were any objections. Hearing none, Chair 

Bunde stated that Rep. Kott's .Amendment 2 was adopted. He 

then brought Rep. Kott's A m e n d m e n t  3 to the table.

N u m b e r  374

REP. K O T T  made a motion to adopt his A m e n d m e n t  3. H e  said 

the amendment addresses page 20, line 19, and would delete 

the words "have been arrested" and would insert "are under 

arrest."

C H A I R  B U N D E  said that the amendment would provide that a

18



person's past would not be held against them. He asked for 

objections. Hearing none, Chair Bunde stated that Rep.

Kott's A m e n d m e n t  3 was adopted. H e  indicated that it was 

his intent to have the committee substitute (CS) before the 

committee before the legislation is passed out.

Seeing no further business before the committee, C H A I R  B U N D E  

A D J O U R N E D  the meeting at 4:30 p.m.



I *
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22 M a rc h  1994 House H ESS  C o m m itte e

TAPE 94-36. SIDE A 
Number 001

C H A I R M A N  R I E G E R  called the Senate Health, Education and Social

Services (HESS) Committee to order at 5:05 p.m. He brought C S H B

412(HES) a m  ( C O M M U N I T Y  C A R E  FACILITIES) before the committee as the e

first order of business. H e  explained the legislation is almost

identical to S B  268 which was previously heard by the committee.

The committee adopted a committee substitute which had language 

that exempts small private foster homes where there was placement 

of children for up to 45 days. The House version allows prb ate 

placement of children without a time limitation.

There being no questions on C S H B  412(HES) am, C H A I R M A N  R I E G E R  asked 

for the pleasure of the committee.

S E N A T O R  M I L L E R  moved that C S H B  412(HES) a m  be passed out of 

committee with individual recommendations. Hearing no objection, 

it was so ordered.

N u m b e r  032
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4 M a y  1994 Senate F in an ce  C o m m itte e

•kr t k

Co-chair Pearce invited Elmer Lindstrom. Special Assistant to the Commissioner, Department of 

Health & . Social Services, to speak to H B  412.

*[Tape 94-89J

*[Tape counter No. 403, Side Aj

E L M E R  L r N D S T R O M  said that H B  412 was not substantially 

different than C S S B  268(JUD) which was previously moved from 

Senate Finance. The most significant change related to page 

6 of the bill, exemptions from foster h o m e  licensor. The 

other difference was that the House Finance Committee 

reduced the fiscal note submitted by the Department to 

$30.0. The Department preferred the larger, previously 

submitted fiscal note but would proceed with the $30.0 note 

if so directed by the legislature.

Senator Rieger M O V E D  for passage of C S H B  412(HES) a m  from 

committee with individual recommendations. N o  objection 

being heard, the bill was R E P O R T E D  out with individual 

recommendations, and a fiscal note for the Department of 

Health &  Social Services for $30.0. Co-chair Pearce, and 

Senator Jacko signed "do pass." Co-chair Frank. Senators 

Rieger and Sharp signed "no recommendation."

crevsup.mem



Mr. Gray said definitions of different kinds of eare were 
scattered throughout the statutes. He said the effort was 
tc have a broader and more consistent definition throughout 
all pans of the statutes that dealt with the programs and 
protection cf the elderly.
PAT O'BRIEN, Social Services Program Director, Division of 
Family & Youth Services, Department of Health & Social 
Services, said she had been following HB 3 and HB 4 for four 
years. She said in order for the division to put 
regulations in place by March 15, 1995, a fiscal note was 
needed. She went on to say that if the vulnerable adults 
bill passed, there would be a collaboration with the 
Division of Senior Services to develop those regulations.
In response to Mr. Gray's prior statement, she said a public 
home care provider was not currently defined in statute.

In answer to Senator Kerttula, Ms. O'Brien said that there 
was more detail than listed on the fiscal note. In order to 
implement this bill, regulations must be implemented. She 
said regulations would address due process. In addition, 
procedures must be revised in the workers' manuals and some 
changes in reporting must be made. She said the residential 
child care regulations were more than ten years old. There 
was a backlog of very important sets of regulations and 
prioritizing this bill in front of other regulations was not 
something the department wanted to do. She said the 
department would contract out the writing of the 
regulations. In her experience, she had found that 
regulations often take a year, and sometimes longer.
Senator Kerttula understood that there was not enough money 
to handle the many problems the Department of Health & 
Social Services faced, but it was discouraging to him that 
it would take a year to implement regulations.
Senator Rieger asked if the person who was the recipient of 
home care services under the circumstances of HB 3, ever was 
a ward of the state. Ms. O’Brien said that children would 
be the only case, or children in foster homes where respite 
care would be provided. Adults were never wards of the 
state.
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A ga in , in a n s w e r  to S e n a t o r  Rieger. M s .  O ' B r i e n  said this 

w a s  easiest to talk a b o u t  in regard to a very elderly

person. The home care provider who went into the elderly 
person's home might be the only individual that the person 
sees and the two might develop a close bond. There had been 
cases of abuse where the elderly person felt dependent on 
the individual for emotional support. In that case, the 
elderly person would not be strong enough to take steps to 
protect him/herself. She said someone could report this 
matter to the department and in some cases, it would be 
necessary for the department to ask the individual to be 
removed.

In answer to another question by Senator Rieger, Ms. O'Brien 
said in licensing outside contractors, the Department of Law 
had advised the statement regarding removal in order to 
provide for due process. Senator Rieger voiced his concern 
that the state was creating another way to leave itself open 
to lawsuits where none existed before.

FRANK JAMISON, Older Alaskans Commission. Division of Senior 
Services, Department of Health & Social Services, said the 
Commission was in support of HB 3. She added that people 
hired to become home care providers would be required to 
have a criminal record check. The incident that instigated 
this bill was a person that had a record in California, and 
because no record check was done here, no one knew. She 
stated it was an important bill for vulnerable adults.
In answer to Co-chair Pearce, Mr. Gray said that he did not 
know how the testimonv had gone in Senate Judiciarv. He did9 O 9
know that due process was key to this situation.

Senator Kerttula made a statement that elderly adults could 
be very vulnerable and family may not be close by. He cited 
another situation where a parent had Alzheimer’s and its 
problems.
Senator Kerttula MOVED for passage of HB 3 from committee 
with individual recommendations. No objection being heard, 
it was REPORTED OUT of committee with a "do pass," zero
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fiscal notes for the Department of Health & Social Services- 
Administration, and a fiscal note for the Department of 
Health & Social Services-32059 for $15.0. Co-chairs Pearce 
and Frank. Senators Rieger. Kerttula, and Jacko signed "do 
pass."

revsup.mem





DIVISION OF LEG A L AND RESEARCH  S E R V IC E S  
LEG ISLATIVE AFFA IRS AGEN CY

(907) 465-3867 or 465-2450 STATE OF ALA SK A
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

L E G A L  S E R V I C E S

M F, M O R  A N D U M February 24, 1999

S U B JE C T : Proposed Amendment to the Revisor's Bill (HB 66: 
Work Order No. 21 -LS0339\A. 1)

T O :

F R O M :

Representative Pete Kott, Chair 
House Judiciary Committee 
Attn: Cory Wincht.ll
James P. Crawfor^^-— 
Assistant Revisor

Attached is a recommendation for the revisor's bill in the form of a proposed amendment.
First, the amendment addresses a problem brought to our attention this week by APOC 
relating to the amendment last year of AS 15.13.116(a) in sec. 8, ch. 74, SLA 1998. As a 
general matter, AS 15.13.116 relates to disbursements of campaign assets after elections. 
In ch. 74, what previously had been designated as AS 15.13.116(a)(5) -  permissible 
distributions of unused campaign funds to repay loans from a candidate to the candidate’s 
own campaign -  became AS 15.13.116(a)(4). However, cross-references to this section in 
AS 15.13.078(b), which relates to contributions and loans from a candidate, were not altered 
at the time to reflect this numbering change. This amendment adds a section to the revisor's 
bill amending AS 15.13.078(b) to correct the cross-references now.
The amendment also corrects a typographical error in section 16 of the bill so that the statute 
designation of section 16 correctly reads "AS 28.40.100(a)(2)".
Finally, the amendment removes section 20, the repealer, from the bill in line with the 
recommendation stated in my memo dated February 10, 1999.
If you have any questions about the amendment, don't hesitate to call.
JPC:lmb:jr 
99-018. lmb
Enclosure



l-LS0339\A. I

Crawford

2/23/99

A M E^ N D M E N T  ^  (

O F F E R E D  I N  T H E  H O U S E  

T O :  H B  6 6

f <v

1 Page 10, following line 31:
2 Insert a new bill section to read:
3 "* Sec. 8. AS 15.13.078(b) is amended to read:
4 (b) The provisions of this chapter do not prohibit the individual who is a
5 candidate from lending any amount to the campaign of the candidate. Loans made by
6 the candidate shall be reported as contributions in accordance with AS 15.13.040 and
7 15.13.110. However, the candidate may not
8 (I) recover, under this section and AS 15.13.116(a)(4)
9 [AS 15.13.116(a)(5)], the amount of a loan made by the candidate to the candidate's

10 own campaign that exceeds
11 (A) $25,000, if the candidate ran for governor or lieutenant
12 governor;
13 (B) $10,000, if the candidate ran for
14 (i) the legislature; or
15 (ii) delegate to a constitutional convention;
16 (C) $10,000, if the candidate was a judge seeking retention;
17 (D) $5,000, if the candidate ran in a municipal election; or
18 (2) repay a loan that the candidate has made to the candidate's own
19 campaign unless, within five days of making the loan, the candidate notifies the
20 commission, on a form provided by the commission, of the candidate’s intention to
21 repay the loan under AS 15.13.116(a)(4) [AS 15.13.116(a)(5)]."

22 Renumber the following bill sections accordingly.

23 Page 14, line 18:

-1-



1-LS0339\A.I

1 Delete "AS 28.40.100(2)"
2 Insert "AS 28.40.100(a)(2)"

3 Page 17, lines 5 - 6:
4 Delete all material.

5 Renumber the following bill sections accordingly.

6 Page 17, line 7:
7 Delete "Section 19"
8 Insert "Section 20"

L -2-



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LE G A L AND RESEARCH  SER V IC ES 
LEG ISLA TIV E A FFA IR S AGENCY 

ST A TE OF A LA SK A
130 S ew a rd  S tree t, Suite 405
Ju n e a u , A laska 99801-2105

iSl E M  CLLlAiNJjJIM February 10. 1090

S U B JE C T : Sectional Summary of the 1999 Revisor’s Bill, HB 66 (Work Order 
No. 21-LS0339VA)

T O : Representative Pete Kott, Chai 
House Judiciary Commit’ee

F R O M : James P. Crawford 
Assistant Revisor

The following is a sectional analysis of HB 66, the 1999 revisor's bill. The bill is prepared 
under AS 01.05.036, which provides, in part, that the revisor of statutes

shall prepare for submission to the legislature legislation for the correction 
or removal of the deficiencies, conflicts, or obsolete provisions, or to 
otherwise improve the fonn or substance of...the statute law of this state.

To assist the reader in understanding the bill, I have summarized the contents by listing 
sections that have similar purposes or effects.
Sections that correct, delete, or repeal, obsolete provisions; Sections 2,3, 10, 11, 14, 15, 
16, and 20 delete, update, or repeal provisions that have become obsolete either through 
other legislative action or the passage of time.
Sections that correct deficiencies (errors, oversights, etc.): Sections 1, 5, 6, 7, 12, and 
19 correct errors or oversights that cannot be corrected editorially.
Sections that improve the form or substance of the statutehmj Sections 4, 8, 9, 13, 17, 
and 18 propose amendments to improve the form or substance of the statute law of Alaska.

Section 1. AS 08.54.605(a) contains a deficiency that is the product of an apparent 
error. The phrase "a violation of' was not inserted at the beginning of sub-paragraph
(a)(1)(A) when the section was added by sec. 3, ch. 33, SLA 1996, while other sections 
added by sec. 3 containing similar concepts did include the phrase. See, ê L* 
AS 08.54.710(a)(1), 08.54.720(a)(1), and 08.54.740(a) and (b). Section 1 adds the phrase.

S E C T IO N A L  A N A L Y S IS



Sections 2 and 3. AS 09.55.040 and 09.55.069 contain language that subsequent 
legislative action has made obsolete. Specifically, these sections contain a reference to "the 
'Relief Fund' created by the laws dealing with lost persons." This is an apparent reference 
to AS 18.60.110, "Fund for the rescue and relief of lost persons," which at one time stated:

There is created a fund out of money in the state treasury, not otherwise
appropriated, for the rescue and relief of any person who becomes lost. The
fund shall be known as the Relief Fund.

However, this fund was repealed over thirty years ago by sec. 1, ch. 15, SLA 196S, and no 
replacement fund was created or designated in the repealing legislation. Consequently, 
sections 2 and 3 remove the references to this repealed fund.

Section 4. AS 10.50.995 is in need of improvement as to form. The chapter that it 
references was entitled "Chapter 50. Limited Liability Company Act" when enacted in ch. 
99, SLA 1994 (Emphasis added). The sections in Chapter 50 relate to limited liability 
companies. Section 4 changes the reference in AS 10.50.995 to clarify that the concept of 
limited liability in Chapter 50 is related to companies.

Section 5. AS 11.61.123(e) contains a deficiency that is the product of an apparent 
oversight. Paragraph (e)(2) refers to AS 47.10.990 for the meaning of the phrase "juvenile 
detention facility." However, sections 45 and 46, ch. 59, SLA 1996 moved the definition of 
"juvenile detention facility" from AS 47.10.990 to AS 47.12.990 in 1996. Section 5 corrects 
the reference.

Section 6. AS 13.05.060 suffers from a deficiency that is the product of an apparent 
oversight. This section, which is part of Alaska's version of the Uniform Probate Code 
("UPC"), was redrafted in 1996 in ch. 75, SLA 1996. However, the UPC definition of 
"person" was not added to the redraft. According to Arthur H. Peterson, Uniform I,aw 
Commissioner for the State of Alaska who was involved in the redrafting effort, it was 
thought at the time that the general definition of "person" in AS 01.10.060 was considered 
adequate. The UPC definition was consequently omitted.

Subsequent discussions between Mr. Peterson and Legislative Counsel Terry 
Bannister have pointed out the fact that the UPC definition of "person" includes an 
"organization," which itself is defined to include "government or governmental subdivision 
or agency." These entities are not specifically listed in AS 01.10.060's definition of 
"person". Section 6 changes the definition so that AS 13.05.060 matches the UPC in this 
respect.

Section 7. AS 13.26.344(a)(9) contains a deficiency that is the product of an apparent 
error. In various paragraphs in the section, the phrase "other instrument that the agent 
considers useful" appears. (Emphasis added). These paragraphs include (b)(7), (c)(9), (e)(7), 
(0(9), (g)(7), and (j)(l 1). However, in paragraph (a)(9), the language is ungrammatically

Representative Pete Kott
February 10, 1999
Page 2



phrased as "other instrument the agent useful." The word "considers" appears to have been 
omitted unintentionally. Section 7 adds it.

Section 8. AS 15.45.250 is in need of improvement as to form; specifically, section 
13 adds "an" before "appropriation".

Section 9. AS 18.26.030(b) is in need of improvement as to form. By letter dated 
November 26, 1997, Ms. Karen Boorman, Executive Director of the Alaska Public Offices 
Commission, requested that the title to AS 39.50 be changed from "Conflict of Interest" to 
"Public Official Financial Disclosure" for the following reason:

The Commission believes that the existing title of the statute is a misnomer 
and creates the impression that the law enables APOC to determine when a 
conflict of interest exists. The law does not specify what constitutes a 
conflict, or how a conflict may be resolved or sanctioned. Instead, the law 
requires the disclosure of income sources, business interests, real property 
interests and loans or debts so that the public may know of the financial and 
business interests of persons seeking or holding office.
Although changes to titles of chapters can usually be accomplished in letter 

instructions to the publisher, in this case, the old title reference is found mentioned in the text 
of AS 18.26.030(b). The reference also appears in AS 24.60.130(m), amended by sec. 13, 
and AS 44.85.030, amended by sec. 17. Sections 9, 13, and 17 make the necessary changes. 
The revisor will instruct the publisher to make necessary title changes if these sections 
remain in the revisor's bill and if the bill becomes law.

Section 10. AS 19.10.300(f) contains an obsolete reference. Specifically, sub­
subparagraph (f)(l)(C)(iii) contains a spanned reference, 49 U.S.C. 1S01-1813 (Hazardous 
Materials Transportation Act), which no longer exists. The obsolete reference is also found 
in AS 19.10.399(1), amended by sec. 11; AS 28.33.140(d), amended by sec. 14; 
AS 28.33.190(8), amended by sec. 15; and AS 28.40.100(2), amended by sec. 16. The Table 
of Dispositions for the United States Code Service volume for Title 49 of the federal statutes 
indicates that the provisions encompassed by the obsolete spanned rer .ence were recodified 
without substantive change and are now found in 49 U.S.C. 5101-5127. The Department of 
Transportation and Public Facilities has suggested this spanned reference as the appropriate 
correction. Sections 10, 11, 14, 15, and 16 make this change.

Section 11. See the explanation for sec. 10.
Section 12. AS 24.60.050(d) contains an deficiency that is the product of an apparent 

oversight. Last year, sec. 36, ch. 74, SLA 1998 added a new section to AS 24.60 -  
AS 24.60.105 -  which relates to deadlines for filing certain disclosures. A default deadline 
in the section is March 15. In light of this new date, AS 24.60.050(c) was given a 
conforming amendment in sec. 24 of the same 1998 bill. As amended, subsection (c) reads 
"the date required under AS 24.60.105" instead of the former date reference, "February 15",

Represen tative Pete Kott
February 10, 1999
Page 3



However, at the time subsection (c) was changed, subsection (d), which had heretofore 
contained the same date reference as subsection (c), was not similarly changed. Section 12 
corrects this.

Section 13. Sec the explanation for sec. 9.
Section 14. See the explanation for sec. 10.
Section 15. See the explanation for sec. 10.
S e ction 16. See the explanation for sec. 10.
Section 17. Sec the explanation for sec. 9.
Sections 18. AS 47.10.080(c)(3) is in need of improvement as to form. It now reads, 

in pertinent part, "the court shall... by order... the termination." It logically should read "the 
court shall ... order ... the termination." Section 19 makes this change, which has the 
additional effect conforming its sentence structure to that of paragraphs (c)(1) and (c)(2) of 
this section.

Section 19. Section 54, ch. 123, SLA 1996 (HCS 2d CSSB 1 3 6 ( F r N )  am H(brf sup 
maj fld H)(efd fld S)("SB 136")) contains a deficiency that is the product of an apparat error. 
The section contains a reference to sec. 102, but review of ch. 123 reveals that sec. 102 does 
not exist. The last section in ch. 123 is sec. 101.

In light of the bill's history, the reference is corrected to read "sec. 100". SB 136 
passed the House of Representatives on reconsideration. 1996 House Jour. 4579 (May 7, 
1996). This version -  version "D" -  did have a sec. 102 (103 sections total), and sec. 54's 
reference to sec. 102 was correct at the time. It also had two alternate effective date sections, 
which were secs. 100 and 101. However, when SB 136 version "D" came before the Senate 
to determine whether the Senate would concur in House amendments, the Senate failed to 
adopt the effective date clauses. 1996 Senate Jour. 417S (May 7, 1996). When the new 
version — version "H" -- was reprinted as HCS 2d CSSB 136(FIN) am H (brf sup maj fld 
H)(efd fld S), the effective date clause sections that failed were removed, and the provisions 
previously designated as sec. 102 became sec. 100, as can be seen by comparing the two 
versions. Unfortunately, sec. 54's reference to sec. 102 remained unchanged. Section 24 
makes the change now.

Section 20. Repeals sections 2, 3, and 7, ch. 143, SLA 1990.
Section 21. Section 21 makes the correction to sec. 54, ch. 123, SLA 1996 

retroactive to July 1, 1996, the effective date of sec. 54, ch. 123, SLA 1996 in order to 
protect any reliance interest of those expending money under sec. 54, ch. 123, SLA 1996.

Represen ta tive Pete Kott
February 10, 1999
Page 4

Section 22. E ffective date.



TEXT QF LAWS REPEALED 
Section 2, ch. 143, SLA 1990 reads as follows:

* Sec. 2. AS 16.20.033(a)(5) is amended to read:
(5) Township 21 South, Range 11 East, Copper River Meridian
[EXCLUDING THAT PORTION OF] Tract A-14S lying north and 

west of Seal River [:]
Sections 1 - 2
Sections 3-4: North and east of the Seal River and its associated 

lake system
Section 10: East of Seal River and one mile north of mean high tide 

line on the Gulf of Alaska 
Sections 11-12
Sections 13 - 14: Above mean high tide line on the Gulf of Alaska 

Section 3, ch. 143, SLA 1990 reads as follows:
* Sec. 3. AS 16.20.033(a) is amended by adding new paragraphs to read:

(12) Township 21 South, Range 9 East, Copper River Meridian Tract A-148
(13) Township 21 South, Range 10 East, Copper River Meridian Tract 

A-148.
Section 7, ch. 143, SLA 1990 reads as follows:

* Sec. 7. Sections 2 - 3 of this Act take effect on the effective date of an 
appropriation Act appropriating to the University of Alaska those amounts necessary to 
compensate the university for the agreed value reached under sec. 5(b) of this Act for the 
interest of the university in Tract A-148 at Cape Suckling after crediting to the 
university those amounts received by the university under sec. 5(c) and (d) of this Act.

Representative Pete Kott
February 10, 1999
Page 5
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T O N Y  K N O W L E S , G O V E R N O R

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

RESOURCE ASSESSMENT 
& DEVELOPMENT SECTION 

3601 C STREET. SUITE 1130

DIVISION OF LAND
ANCHORAGE. ALASKA 99503-5947 
PHONE: (907) 269-8534 
FAX: (907) 269-8915

February 17, 1998

Pam Finley 
Revisor of Statutes
Legislative Legal and Research Services 
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

Dear Ms. Finley:
One of my staff recently noticed that the Editor'Notes for Alaska Statutes 16.20.033. 
the Yakataga State Game Refuge, need to be updated.
Specifically, the Editor's notes under AS 16.20.033 (copy attached), the Yakataga State 
Game Refuge, need to reflect that the legislature did not purchase the University's timber 
rights and that the Yakataga Area Plan has been completed.

The notes need to point out that the legislature did not purchase the University's timber 
rights, therefore Sections 2. 3, and 7 of Chapter 143, SLA 1990, that are mentioned in the 
notes, never went into effect. The state and University could not agree on the value of 
the timber (see section 5(b). Ch 143. SLA 1990). Instead, the University, the state, and 
various litigants agreed to transfer the University’s timber harvest rights to other land.

The Yakataga Area Plan was signed by Commissioner of Natural Resources on April 3.
1995. The area plan recommended that a portion of the Special Management .Area, 
referred to in Section 9 of chapter 143, SLA 1990. be added to the refuge. A copy of the 
area plan is enclosed for your information.
If you need more information on the Yakataga Area Plan, contact Dick Mylius of my 
staff at 269-8532 (e-mail: dickm@dnr.state.ak.us).

jane angviK 
Director
cc: Janet Kowalski, Director, Division of Habitat and Restoration Division, Department 
of Fish and Game

mailto:dickm@dnr.state.ak.us


T O N Y  K N O W L E S . G O V E R N O R

PLEASE REPLY TO

D E P A R T M E N T  O F  L A W

O  1 03 1 WEST ■ITH A VENl •E  SIIITE Si ANCHORAGE. ALASKA SAMI ir7-. PHONE (907) 26.9-5 <iV FAX (907)270-360'

OFFICE OF THE ATTORNEY GENERAL

February 11,1999

n KEY BANK BUILDING100 CUSHMAN ST SUl ~E Jill/ FAIRBANKS ALASKA '̂-'01-1679 PHONE (9071-IS!-26 • ‘FAX (907149 < -22 93
A  P OJ'JNPO. BOX I W300-DIMOKD COURT-Ol. JUNEAU. ALASKA 99811-0300 PHONE (907) J65-36C0 FAX (907)965-3726

Hon. Pete Kott 
Chair
House Judiciary 
State Capital 
Juneau, AK 99801

Dear Representative Kott:
The Department of Law has had the opportunity to review HB 66, the 1999 

comprehensive revisor's bill.
We believe that the bill overall makes important technical improvements to Alaska

law. We have spoken with the assistant revisor of statutes about the deletion of section 20, as the 
section more appropriately belongs in a substantive law bill. We understand that the assistant 
revisor of regulations has no objection to that recommendation.

If you need more information, please let me know.

Re: HB 66

Sincerely,
BRUCE M. BOTELHO 
ATTORNEY GENERAL

Deborah E. Behr 
Assistant Attorney General

DEB:jf

cc: James Crawford
Assistant Revisor of Statutes



L E G A L  s e r v i c e s

(907) 4G5-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

DIVISION OF LEG AL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
1 3 0  S e w a r d  S t r e e t ,  S u i t e  4C

J u n e a u ,  A l a s k a  9 9 8 0 1 - 2 1 C

M  K M Q R A N D U M February 10, 1999

S U B JE C T : Update to the 1999 R ev iso r's B ill , HB 66 (Work Order No, 2 1-  
LS0339VA)

T O : Representative Pete Kott, Chai 
House Judiciary Committee

F R O M : Jam es P. Crawford 
A ssistant R ev iso r

In sec. 20, the revisor's b ill currently repeals secs. 2 ,3 , and 7 , ch . 143 , S L A  1990. However, 
since the rev iso r's b ill was introduced, we have received new information about these 
sections. A s a result, we no longer recommend that they be repealed in the rev iso r's b ill.

Sections 2 and 3, ch. 143 , S L A  1990 relate to adding a certain tract o f  land to the Yakataga 
State Game Refuge. The sp ec ific  tract in question is  Tract A - 148 ("Cape Suck ling"). 
Sections 2 and 3 have a conditional effective date set out in sec. 7, and i f  the condition were 

to take place, the land in question would become part o f  the Refuge.

The condition in sec. 7 is  based on the com m issioner o f  natural resources reaching agreement 
with the University o f  Alaska on the fair market value o f  the U niversity 's timber rights in 

Cape Suckling. See se cs. 5(b) and 7, ch . 14 3 , S L A  1990.

The reason why these sections were repealed in the first place was based on the fact that M s. 
Jane Angvik, Director o f  the D iv ision  o f  Land (D N R), informed our office that "[t]he state 
and U n iversity  could not agree on the value o f  the timber." Letter o f  M s. Angvik dated 

February 17 , 1998, attached.

Instead, various participants in litigation relating to Cape Suck ling  "agreed to transfer the 
U n iversity 's timber rights to other land." That being the case, no more U niversity timber 
rights in Cape Suckling meant, log ica lly , that there could be no agreement on what the fair 
market value o f those rights were.

It followed that, because there could be no "agreed value," sec. 7 's condition could never be 
triggered; secs. 2 and 3 could never go into effect; and Cape Suck ling  could never be added 
to the Refuge -- at least not under ch . 14 3 , S L A  1990.

Hence the repealer in the rev iso r's b ill: the transfer o f  U n iversity  rights to other land made 
the sections in question obsolete.



Or so  we thought.

Our initial information has since been updated by Mr. John Baker, an attorney in the Natural 

Resources section o f  the Department o f  Law. Mr. Baker was directly involved in the 
litigation relating to Cape Suckling and is familiar with the details o f  the settlement 
agreement mentioned by M s. Angvik. It turns out that the transfer o f  U niversity rights to 
other land was not a total transfer. The sections arc therefore not obsolete.

A ccord ing to M r. Baker, it is  possib le that the University may reacquire rights in Cape 
Suckling. T h is  results from the fact that the settlement agreement provides for a twenty year 
period during which it is  possible (though improbable) that an escape clause w ill be triggered 

so  that the U niversity gets rights in Cape Suckling again.

T h is  means that, contrary to our original understanding, the conditional effective date set out 
in sec . 7, ch. 14 3 , S L A  1990 might be activated at some point in the future, with the result 
that Cape Suckling could be included in the Yakataga Game Refuge.

In sum , the sign ificance o f  this is  that the repeal o f  secs. 2, 3 , and 7, ch. 143 , S L A  1990, is  
more than sim ply a matter o f  form. These sections st ill have some life , which makes their 
repeal substantive, and based on our updated information, we can no longer recommend that 

the repeal be included in the revisor's b ill.

Please let me know i f  you would like an amendment to or a committee substitute for the 
rev iso r's b ill that reflects the removal o f  the repealer, sec. 20.

JP C :jd r 
99-06 l.jd r

Represen ta tive Pete Kott
February 10, 1999
Page 2
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C S  F O R  H O U SE  B IL L  N O . 67( )

IN  T H E  L E G IS L A T U R E  OF T H E  S T A T E  OF A L A S K A  

T W E N T Y -F IR S T  L E G IS L A T U R E  - F IR S T  S E S S IO N

BY

Offered:
Refe'red:

Sponsor(s): REPRESENTATIVES ROKEBERG, Dyson

A B IL L

F O R  AN A C T  E N T IT L E D  

1  "A n  Act relating to release of certain persons alleged to have com m itted certa in 
II H %

2 sexual o ffe n se s."

3 B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

4

5

6

7

8 

9

10

1 1

12

13

14

*  Section  1 .  A S 12.30 is  amended by adding a new section to read:

S e c . 12 .30 .0 29 . Release in  sexual abuse and sexua l a ssau lt ca se s, (a) 

Before ordering release before or after trial, or pending appeal, o f a person charged 

with or convicted o f a crime under A S 1 1 .4 1 .4 10  - 1 1 .4 1 .4 3 8  or 1 1.4 1.450  - 1 1 .4 1 .4 5 8 , 

the court shall consider the safety o f the alleged victim . To  protect the alleged victim  

and the public and to reasonably assure the person's appearance, the court may impose 

bail and any o f the conditions authorized under A S  12.30.020 and any other condition 

necessary to protect the alleged victim and to assure the appearance o f the person in 

court.

(b) The court may impose any of the following conditions on a person charged 

or convicted o f an offense under A S 1 1 .4 1 .4 10  - 1 1 .4 1 .4 3 8  or 1 1 .4 1 .4 5 0  - 1 1 .4 1 .4 5 8

L

-l-
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1

2

3
4

5
6

7
8 

9
10

1 1

12

13

14

15

16

17

18

( 1)  that the person have no contact with the alleged victim  except as 

sp ecifica lly  allowed by the court;

(2) that the person reside in a place where the person is  not like ly  to 

come into contact with the alleged victim of the offense; and

(3) i f  the person is  on medication, that the person take the medication

as prescribed.

(c) Before a jud icia l o ffice r releases a person charged or convicted o f  an 

offense under A S 1 1 .4 1 .4 10  - 1 1 .4 1 .4 3 8  or 1 1 .4 1 .4 5 0  - 1 1 .4 1 .4 5 8 , the court shall

( 1)  assure that the alleged victim , or the alleged v ictim 's parent or 

guardian i f  the alleged victim  is  under 18 years o f age, has been notified by a law 

enforcement agency or the prosecuting attorney o f the hearing where the release is 

being considered, or a reasonable effort at notification has been made;

(2) so lic it  comments from the victim or the victim 's parent or guardian 

who is  present and w ishes to comment and consider those comments before making 

a decision to release the person.
#

* Sec. 2. A P P L IC A B IL IT Y . T h is  Act applies to criminal proceedings occurring on or after 

the effective date of this Act regardless of whether the crim inal offense occurred before, on, 

or after the effective date o f this Act.

W O R K  D R A F T  W O R K  D R A F T  ^  1-LS0197U
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V I C T I M S

f o r  J u s t i c e  619 East Fifth Avenue • Anchorage. AK 90501 
(907) 278-0977 • Fax: (907) 258-0740

January 25,1999

Representative Norman Rokeberg
State Capitol
Juneau, A K  99801-1182

Dear Representative Rokebeerg

I am sending this letter to support your proposal to tighten the conditions under which 
individuals charged with sexual offenses may be released from custody, and to legislate 
the solicitation of victim comments by the judicial officer before making a decision to 
release an alleged offender.

Too often the person charged with a sexual offense is released back to the neighborhood 
where the alleged offense occurred, often without bond or on personal recognizance 
only. Imagine the feelings of fear and vulnerability the victim experiences when she or 
he sees the person who committed such an offense again walking the streets of the 
neighborhood, with few restrictions, and often with little or no supervision.

This re-victimizes the victim and adds to the trauma the victim has already experienced. 
The perception of the victim may be that there is no protection, no place of safety from 
the person who committed the offense.

This proposed legislation will permit the victim or her/his representative to express 
their concerns and fears to the judge, and to tell the judge what it will take to help them 
feel safe if the alleged offender is released. Further, it will allow them to tell the judge 
what they feel are appropriate conditions of release, if any, to guarantee the safety of the 
victim and the neighborhood.

W e  all know that most sex offenders repeat their crimes again and again. This proposed 
legislation will strengthen the laws protecting victims of sex offenses, and enable the 
courts to place additional restrictions on the movements of alleged offenders until they 
can be brought to trial.

Respectfully,

Charlotte Phelps 
Victim Advocate

Providing services to survivors of homicide victims and physical assault



S u b je ct : U nsu p crv ised  Sex O ffenders 
Date: M on. 14 Dec 1998 06:55:09 -0000 

F ro m : "Angela Camos" <acam os(& ibm .nct>
T o : <Represenla(ive_Nom ian_Rokebergfij'legis.state.ak.us ■

F i r s t  L w o u l d  like to t ake this o p p o r t u n i t y  to thank you and your  staff for yo u r  
h e l p  a n d  c o u r t e s y  in this matter.

I a m  w r i t i n g  this letter in r e g a r d s  to c h a n g i n g  how  sex offe n d e r s  are s u p e r v i s e d  on
t h i r d  p a r t y  w h e n  r e l e a s e d  o n  bail, w a i t i n g  trial or sentencing.

I  a m  a  c o n c e r n e d  p a r e n t  w h o s e  t e n - y e a r - o l d  d a u g h t e r  w a s  m o l e s t e d .  T h e  m a n  w h o  d i d
t h i s ,  E r i c  K o s t i n e r  ( C a s e  # 3 A N - S 9 8 - 9 6 9 9 C R )  , w a s  r e l e a s e d  o n  a n  u n s u p e r v i s e d  t h i r d  
p a r t y  a f t e r  p l e a d i n g  n o  c o n t e s t .  H i s  t h i r d  p a r t y  w o r k s  s w i n g  s h i f t s ,  w h i c h  i n c l u d e  

n i g h t s  a n d  g r a v e y a r d  s h i f t s ,  w h i l e  t h e  o f f e n d e r  w o r k s  d a y s . T h i s  c o n c e r n s  me g r e a t l y  
a s  t h i s  p r o v i d e s  t h e  o p p o r t u n i t y  f o r  t h i s  s e x  o f f e n d e r  t o  r e p e a t  t h i s  c r i m e  w i t h  y e t
a n o t h e r  c h i l d  o r  my d a u g h t e r .  A s  a  r e s u l t ,  t h i s  h a s  l e f t  m y d a u g h t e r  f e e l i n g  u n s a f e .

T h e  s t a t i s t i c s  t h a t  I  h a v e  r e a d  s h o w  t h a t  1 i n  4 c h i l d r e n  a r e  m o l e s t e d .  T h e s e  a r e n ' t  
v e r y  g o o d  o d d s .  How m a n y  c h i l d r e n  o r  g r a n d c h i l d r e n  d o  y o u  h a v e ?  Now a p p l y  t h e s e  o d d s  
t o  y o u r  o w n  f a m i l y .  H ow  m a n y  o f  t h e s e  p e o p l e  r e p e a t  t h i s  o f r e n s e ?  I  h a v e  r e a d  t h a t  
q u i t e  a  n u m b e r  o f  s e x  o f f e n d e r s  d o  r e p e a t  t h i s  c r i m e .  A s  a  v i c t i m  o f  t h i s  c r i m e  

m y s e l f ,  t o  me t h e r e  i s  n o  g r e a t e r  c r i m e .  I  s a y  t h i s  b e c a u s e  t h i s  c r i m e  i s  s o m e t h i n g  
t h e  v i c t i m  l i v e s  w i t h  f o r  t h e  r e s t  o f  t h e i r  l i v e s .  I t  i s  n o c  s o m e t h i n g  t h a t  i s  e v e r  

f o r g o t t e n .  T h e  o r i g i n a l  p a i n  e v e n t u a l l y  s u b s i d e s ,  b u t  t h e  m e m o r y  e x i s t s  f o r e v e r .

I  g e t  t h e  i m p r e s s i o n  t h a t  s o m e  p e o p l e  i n  o u r  j u d i c i a l  s y s t e m  s e e  t h e s e  o f f e n d e r s  a s
n o t  b e i n g  d a n g e r o u s  i f  t h e y  h a v e  n o  p r i o r  h i s t o r y ;  t h e y  h a v e n ' t  s n a t c h e d  a  c h i l d  o f f  
t h e  s t r e e t ;  t h e y  a r e n ' t  d e a l i n g  o r  u s i n g ,  d r u g s ;  t h e y  a r e n ' t  h a v i n g  d r u g  p a r t i e s ;  o r  

t h e y  h a v e  n o  p r i o r  r e c o r d .  W i t h  a l l  d u e  r e s p e c t  t h i s  i s  g e n e r a l l y  n o t  t h e  c a s e .
T h e s e  s e x  o f f e n d e r s  a r e  u s u a l l y  u p s t a n d i n g  f o l k s  w h o  f i n d  t h e i r  w a y  i n t o  t h e  l i v e s  
o f  p e o p l e ,  a n d  t h e n  t a k e  a d v a n t a g e  o f  t h e i r  c h i l d r e n .  I  k n o w  t h i s  f i r s t  h a n d  b o t h  a s  

a  r e s u l t  o f  m y  c h i l d h o o d  a n d  t h i s  c a s e  w i t h  my d a u g h t e r .

O n  D e c e m b e r  4 ,  1 9 9 8  C h a n n e l  2  N e w s ,  L a u r a  T a n n i s ,  a i r e d  a  s t o r y  r e g a r d i n g  t h i s  

o f f e n d e r  b e i n g  o u t  o n  t h i r d  p a r t y  u n s u p e r v i s e d .  A s  a  r e s u l t  o f  t h i s  s t o r y  i t  w a s  
f o u n d  t h a t  a n  o f f e n d e r  i s  r e q u i r e d  t o  r e g i s t e r  w i t h  t h e  A l a s k a  D e p a r t m e n t  o f  P u b l i c  
S a f e t y  a s  s o o n  a s  t h e y  p l e a d  g u i l t y  o r  n o  c o n t e s t  t o  t h e s e  c h a r g e s .  U n l i k e  a n o t h e r  
l a w  o n  t h e  b o o k s  w h i c h  d o e s n ' t  r e q u i r e  t h e m  t o  r e g i s t e r  u n t i l  7 d a y s  a f t e r  t h e y  a r e  

s e n t e n c e d .  A s  o f  D e c e m b e r  1 3 ,  1993*  I  s t i l l  h a v e  n o t  f o u n d  t h i s  o f f e n d e r  r e g i s t e r e d .
A  n e w  l a w  i s  g o i n g  t o  b e  p a s s e d  o n  J a n u a r y  1 ,  1 9 9 9  w h i c h  w i l l  a l s o  r e q u i r e  o f f e n d e r s  
t o  r e g i s t e r  i m m e d i a t e l y  i n s t e a d  o f  7 d a y s  a f t e r  t h e y  a r e  s e n t e n c e d .

S o m e  q u e s t i o n s  c o m e  t o  m i n d  r e g a r d i n g  u n s u p e r v i s e d  o f f e n d e r s .  S h o u l d n ' t  a l l  o f  t h e s e  
s e x  o f f e n d e r s  b e  p l a c e d  o n  s u p e r v i s e d  t h i r d  p a r t y  b a i l ?  S h o u l d  a n y  o f  t h e s e  

o f f e n d e r s ,  w h e t h e r  t h e y  p l e a d  g u i l t y  o r  n o t ,  h a v e  t h e  o p p o r t u n i t y  t o  h u r t  a n y  o t h e r  
c h i l d r e n ?  S h o u l d  a n y  c h i l d  h a v e  t o  f e e l  u n s a f e  d u r i n g  t h i s  j u d i c i a l  p r o c e s s ?  I s n ' t  
t h e  w h o l e  e x p e r i e n c e  s c a r y  e n o u g h ?  I  am a w a r e  t h a t  t h e r e  a r e  t h o s e  w h o  h a v e  b e e r ,  

f a l s e l y  a c c u s e d  a n d  t h i s  t o o  a p p a l l s  me b e c a u s e  t h e r e  a r e  e n o u g h  t r u e  c a s e s  t o  g o  

a r o u n d .  F o r  t h o s e  w h o  p l e a d  n o t  g u i l t y ,  y e t  a r e  f o u n d  g u i l t y ,  l e t ’ s  n o t  a l l o w  a n y  
o t h e r  c h i l d  t o  b e  h u r t  o r  u n s a f e .

I  a m  a s k i n g  t h a t  t h e  l a w  b e  w r i t t e n  m o r e  c l e a r l y  s o  t h a t  n o  s e x  o f f e n d e r  c a n  b e  
r e l e a s e d  o n  b a i l  t o  a  t h i r d  p a r t y  w i t h o u t  s i g h t  a n d  s o u n d  s u p e r v i s i o n .  I  t h i n k  t h a t  

o n c e  t h e s e  o f f e n d e r s  h a v e  p l e a d e d  n o  c o n t e s t  o r  g u i l t y  t o  t h i s  c r i m e  t h e y  r e m a i n  
i n c a r c e r a t e d  t o  f u l f i l l  t h e i r  s e n t e n c e .  U n f o r t u n a t e l y  I  d o  n o t  k n o w  h o w  t o  m a k e  t h i s  
f a i r  t o  a l l  p a r t i e s  c o n c e r n e d  -  l a n d l o r d s ,  m o r t g a g e  h o l d e r s  e t c e t e r a s .

T h a n k  y o u  f o r  t a k i n g  t h e  t i m e  t o  r e a d  t h i s  l e t t e r  a n d  I  s i n c e r e l y  h o p e  t h a t  y o u  w i l l  
c o n s i d e r  s o m e  c h a n g e s  t o  h e l p  o u r  c h i l d r e n  b e  a n d  f e e l  s a f e .  I  h a v e  a t t a c h e d  a  c o p y  

o f  t h e  l e t t e r  w r i t t e n  t o  J u d g e  A n d r e w s  c o n c e r n i n g  t h i s  m a t t e r .  F e e l  f r e e  t o  c o n t a c t  
me i f  y o u  h a v e  a n y  q u e s t i o n s .

T h a n k  y o u  f o r  y o u r  p r o m p t  a c t i o n .

S i n c e r e l y ,
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Subject: We: HB 67
Date: Wed. 10 Tel) 1900 15:36:15 -0900 

From: "Anne Gwen" <acuinos(tt,ibm.net-■
To: "Janet Seitz" ^Janel_Seitz(d’legis.state.ak.us ■

J a n e t ,

H e r e  is the c o p y  of the letter to J u d g e  A n d r e w s  that yo u  requested. Pl ea s e  accept and 

p a s s  on m y  g r a t i t u d e  for alL that y o u  a r e  doing.

A n g e l a

A n g e l a  Caraos 

340 1  W. 6 4 t h  Av e  #5 

A n c h o r a g e ,  A K  99502 

(907) 2 4 8 - 2 5 1 2

J u d g e  A n d r e w s  

825 W. 4 t h  Ave  

A n c h o r a g e ,  A K  99501

D e c e m b e r  7, 1998

J u d g e  A n d r e w s :

I a m  w r i t i n g  this letter in r e g a r d s  to y o u r  a c t i o n s  in Eri c  K o s t i n e r ' s  bail h e a r i n g  

(Case ff 3 A N - S 9 8 -9699CR) . I w o u l d  a l s o  lik e  to take the o p p o r t u n i t y  to e x p r e s s  my 

t h o u g h t s  a n d  f e e lings in this m a t t e r .

At the bail h e a r i n g  it was d e c i d e d  t h a t  this sex o f f e n d e r  w o u l d  be r e l e a s e d  w i t h o u t  

c o n s t a n t  s u p e r v i s i o n  until his s e n t e n c i n g .  I feel that y o u  are m a k i n g  a m i s t a k e  by 

l e t t i n g  a n y  c h i l d  sex o f f e n d e r  o u t  o n  a t h i r d  p a r t y  w h i c h  is not s ight a n d  sound. A s  a 

r e s u l t  o f  y o u r  letting E ric K o s t i n e r  o u t  in s u c h  a manner, I no w  ha v e  a t e n - y e a r - o l d  

d a u g h t e r  w h o  does not feel safe. S h e  is w o r r i e d  that he w i l l  ccme and p i c k  h e r  up at 

school, o r  t r y to come to the h o u s e  a n d  get her.

At E r i c  K o s t i n e r ' s  bail h e a r i n g  I t h o u g h t  that I w o u l d  h a v e  the o p p o r t u n i t y  to speak, 

but I d i d n ' t .  Af t e r  the h e a r i n g  w h e n  I s p o k e  to the D A  a n d  I was t old it d o e s n ' t  w o r k  

lik e that. S o  I w o u l d  like to t a k e  th i s  time to tell yo u  what I h a d  to say. It m a y  not 

c h a n g e  a n y t h i n g  in this case, b ut  I a m  h o p i n g  that it w i l l  change y o u r  v i e w s  in the 

f u t u r e .

As I l i s t e n e d  to y o u r  r u l i n g  I g o t  the i m p r e s s i o n  t hat y o u  see these o f f e n d e r s  as net 

b e i n g  d a n g e r o u s  if they hav e n o  p r i o r  hi s t o r y ;  t hey h a v e n ' t  s n at c h e d  a c h i l d  of f the 

stre e t ;  t h e y  aren't d e a l i n g  o r  using, drugs; t h e y  a r e n ' t  h a v i n g  d r u g  p a rt i e s ;  o r  t h e y  

h a v e  n o  p r i o r  record. W i t h  all d u e  r e s p e c t  this is g e n e r a l l y  not the case. T h e s e  se x  

o f f e n d e r s  a re  u s u a l l y  u p s t a n d i n g  f o l k s  w h o  fin d  t h e i r  w a y  into the lives of people, 

an d  t h e n  t a k e  adv an t a g e  of t h e i r  c h i l d r e n .  I k n o w  this first hand b o t h  as a re s u l t  of 

m y  c h i l d h o o d  and  this cas e  w i t h  m y  d a u g h t e r .

In the h e a r i n g  it came up that the o f f e n d e r  h a d  a l e t t e r  from a p s y c h i a t r i s t .  I did 

not h a v e  the o p p o r t u n i t y  to t ell a n y o n e  that I have a d d i t i o n a l  i n f o r m a t i o n  a b o u t  this. 

T h e  o f f e n d e r  told me he has a d e g r e e  in p s y c h o l o g y  a n d  he feels t hose in this 

p r o f e s s i o n  a r e  his equals. T h i s  c o u l d  e a s i l y  a l l o w  h i m  to m i s l e a d  s o m e o n e  e l s e  in this
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As I m e n t i o n e d  I a m  f a m i l i a r  w i t h  being the v i c t i m  of a sex of f e n d er .  T h i s  of f ender 

w a s  a t a x  i n v e s t i g a t o r  for the C i t y  of Chicago; v e r y  welL r e s p e c t e d  in the community, 

he w o r k e d  elec t i o n s ,  a nd  h a d  m a n y  reputable friends. At h ome this m a n  was m o lesting 

me. It b e g a n  at the age of 6 an d  it didn't end u ntil I was 14. Th e  first time I told 

m y  m o t h e r  w h a t  h a p p e n e d  she d i d n ' t  k now what to do, so w e  wen t to the church. But the 

a b u s e  c o n t i n u e d .  Next  I t o l d  the p o l i c e  about the a b us e  that w a s  o c c u r r i n g .  T h e y  k new 

m y  s t e p f a t h e r  v e r y  well a n d  d e c i d e d  for t he m s e l v e s  that this c o u l d  not be true, so 

the y b r o u g h t  me home. Th e  n ext time I told what h a p p e n e d  I was b r o u g h t  d o w n  to the 

D e p a r t m e n t  of C h i l d  and F a m i l y  Services. 1 was p l a c e d  o ut  of m y  hom e  for a short time, 

but m y  a u n t  an d  u n c l e  c o u l d  not keep  me there. So I e n d e d  up b a c k  at h o m e  and the 

a b u s e  c o n t i n u e d .  W h e n  m y  m o t h e r  t r i e d  to g o  to c o u r t  DCF S  had m y s t e r i o u s l y  lost his 

file. T h e r e  s u d d e n l y  s e e m e d  to be no record of the report m a d e  on m y  stepfather, a 

fine m e m b e r  of the c o m m u n i t y .  The  c o ur t  a p p o i n t e d  p s y c h i a t r i s t  h a d  m o v e d  and couldn't 

be located. E v e n t u a l l y  m y  m o t h e r  d i v o r c e d  this man.

Mow, 22 y e a r s  l a te r  I a m  s t i l l f ac e d  w ith a s y s t e m  that d o e s n ' t  p r o t e c t  Che child 

v i c t i m  a n d  a l l o w  t h e m  to feel safe. I a m  a sk i n g  that laws be w r i t t e n  m o r e  c l e a r ly  so 

that no s e x  o f f e n d e r  c a n  be r e l e a s e d  on bail to a t hird p a r t y  w i t h o u t  s i g h t  and sound 

s u p e r v i s i o n .  I t h i n k  that o n c e  t hese o f f en d e r s  have p l e a d e d  no c o n t e s t  o r  g u i l t y  to 

this c r i m e  t h e y  sh o u l d  r e m a i n  in prison. Un f o r t u na t e l y ,  I do not k n o w  h o w  to make this 

f air to all p a r t i e s  co n c e r n e d ,  landlords, m o r t g a g e  holders, e t c et e r a s .  T h e  child 

v i c t i m  n e e d s  to be kept a n d  m a d e  to feel safe. L e t t i n g  out an o f f e n d e r  o n  a third 

p a r t y  w h o  is not s u p e r v i s e d  u n d e r  a n  order of sight and s o u n d  does not d o  this. The 

s t a t i s t i c s  I have rea d  s h o w  that 1 in 4 c h i l d r e n  are m o lested. C a n  y o u  h o n e s t l y  tell 

b y  m e e t i n g  an o f f e n d e r  f o r a f e w  m o m e n t s  at a b ail h e a r i n g  yo u  k n o w  w h e t h e r  or not 

t h e y  w i l l  do this w h i l e  t h e y  ar e  o u t  a wa i t i n g  s e n t e n c i n g  if they are u n s u p e r v i s e d ?

O n  D e c e m b e r  4, 1999 C h a n n e l  2 News, Laura Tannis, a i r e d  a s t o r y  r e g a r d i n g  this 

o f f e n d e r  b e i n g  out on t h i r d  p a r t y  u n su p e r v i s e d.  As a r es u l t  of this s t o r y  it was found 

chat an o f f e n d e r  is r e q u i r e d  to r e g i s t e r  w i t h  the A l a s k a  D e p a r t m e n t  of Pu b l i c  Safety 

as so o n  as t h e y  p l e a d  g u i l t y  o r  no cont es t  to these charges. U n l i k e  a n o t h e r  la w  on the 

b o o k s  w h i c h  d o e s n ' t  r e q u i r e  t h e m  to r e g i s t er  u n t i l  7 day s  a f t e r  t he y  ar e  sentenced. As 

of Decemfcei 13, 1998 I still h a v e  not found this o f f e n d e r  r egistered. A  n e w  law is 

g o i n g  to be p a s s e d  on J a n u a r y  1, 1999 w h ic h  wil l  a l s o  require o f f e n d e r s  to r e g ister 

i m m e d i a t e l y  i n s t e a d of 7 d a y s  a f t e r  they are sentenced.

S o m e  q u e s t i o n s  com e  to m i n d  r e g a r d i n g  u n s u p e r v i s e d  offenders. S h o u l d n ' t  all of these 

s e x  o f f e n d e r s  be p l a c e d  o n  s u p e r v i s e d  third p a r t y  bail? S h o u l d  a n y  of these 

o f f e n d e r s ,  w h e t h e r  t h e y  p l e a d  g u i l t y  or not, have the o p p o r t u n i t y  to h u r t  a n y  other 

c h i l d r e n ?  S h o u l d  a n y  c h i l d  h a v e  to feel u n sa f e  d u r i n g  this j ud i c i a l  p r o c e s s ?  Isn't 

the w h o l e  e x p e r i e n c e  s c a r y  e n o u g h ?  I am a w a r e  that there are those w h o  hav e  been 

f a l s e l y  a c c u s e d  an d  this too a p p a l l s  me b e c a u s e  t h e re  a re  e n o u g h  true c ases to go 

around. Fo r those wh o  p l e a d  n o t guilty, y e t are f ound guilty, l e t’s not a l l o w  any 

o t h e r  c h i l d  to be hurt o r  unsafe.

p r o f e s s  i c r . .

I a m  a s k i n g  yo u  to r e c o n s i d e r  t h e s e  types of situations, help get some laws passed so 

that this d oe s n ' t  hav e  to h a p p e n  t^ a n y  m o r e  ch ildren. Th i n g s  have c o m e  a long way 

s i n c e  I w a s  a child. P l e a s e  d o n ' t  let it en d  here. T a k e  it to the next level.

Please, d o n ' t  let this h a p p e n  anymore. T h a n k  y o u  for taking the time to read this 

l e t t e r  a n d  think o v e r  w h a t  I ha v e  set b e f o r e  you.

S i n c er e l y ,

A n g e l a  S. Camos

7 i n  m i ;



C c : G o v e r n o r  

C i c y  A s s e m b l y  M e mb e r s  

D i s t r i c t  A t t o r n e y ' s  O f f i c e  

H o u s e  a n d  Se n a t e  C o m m i t t e e  R e p r e s e n t a t i v e s  

H o u s e  a n d  S e n a t e  J u d i c i a r y  R e p r e s e n t a t i v e s  

C o n g r e s s i o n a l  House an d  S e n a t e  R e p r e s e n t a t i v e  

P r e s i d e n t  of the U n i t e d  S t a t e s



RA W o ^ e m  C o A L i  l lOKi
i k in c  to g e t h e r  t o w a r d  a  b r ig h te r  fu tu r e  

"T" W 1

%

February 2,1999

Representative Nor m a n  Rdkeberg 
Alaska State Legislature 
House of Representatives 
State Capital, R o o m  24 
Juneau, A K  99801-1182

Dear Representative Rokeb arg,

ThanJk you most sincerely for introducing House Bill 67 to your colleagues. I 
believe that this legislation 
have been sexually abused, 
devastating impact of sexu2

will significantly strengthen protection for children w h o  
t is imperative that those of us w h o  are aware of the 
abuse work together to lessen the likelihood that an

alleged offender against chi dren has an opportunity to reoffend.

e £ p :I strongly support 

has 24 hour supervision if 
that asking for comments h o  
very young children, on the 
the impact of sexual abuse,

rts to ensure that a suspected offender against children 
released to a third party following a bail review; I believe 

m  the victims or those w h o  can speak, in the case of 
victim's behalf will do a great deal to educate judges on 
also.

I again offer m y  appi eciation for your introduction of this much needed 
legislation.

Sincerely,

0

Nancy J. O'Mara

£/o-

P.O. lox 1537 • 250 6th Avenue • Bathel, Alaska 99559 
Business (907; 543-3444 • Crisis Line (800) 478-7799 . Fax (907) 543-3752



S i t k a n s  A< sIi n s t  F a m i l y  V i o l e i n J E
i

P.O. Box^6136 • Sitka, A laska 99835 

(907) 747-3370 • Fax 747-3450 • C r i s i s  L ine 1-800-478-6511

■I ■!
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February  8, 1999

Senator Rokeberg 
Alaska Senate 
Capital Building 
Juneau, Alaska 99801

i
Dear Senator Rokeberg:

I
Sitkans Against Family Violence would like to express our support of House Bill 67 “Ah Act relating to 
releases of certain persons alleged to have committed certain sexual offenses.” We appreciate the 
provisions in the bill that would strengthen protections for sexually abused minors, some of our most 
vulnerable citizens. Thank youfor sponsoring this important legislation.
Yours very truly.

S AGAINST FAMILY VIOLENCE

istmeM. Pate 
Executive director

%
> 0

%

Member of the Alaska Network on Domestic Violence and Sexual Assault 
United Way Member Agency

TOTAL P . 01



U a a l a s k a o s  A g a i n s t  S e * c i a l  A s s a a J c  &  F a m i l y  V i o l e n c e

Bo x 36, Unalaska. A K  99685 • Office: 581-1500 • Crisis Line Call: 711

Alaska State Legislature 
House of Representatives 
State Capitol - Room 24 
Juneau, A K  99801-1182

Attn: Representative Norman Rokeberg

Dear Representative Rokeberg,

I am writing this letter in support o f  House Bill 67, which you introduced in January

HB 67 will provide additional protections for sexually abused minors. It provides (1)  that the 
judge or magistrate must solicit comments from the victim, and consider those comments at 
any bail hearing; and (2) if the alleged perpetrator is charged with second- or third-degree 
sexual assault or incest and the victim is under the age of 18, any release to a third-party 
custodian must be a 24 hour sight and sound supervision by a court approved third-party 
custodian.

I want to thank you for sponsoring this bill, and express our suppoit for it. Child victims o f 
sexual abuse need every possible protection that the law can provide, and their comments must 
be taken into consideration when a perpetrator may be released on bail. Please do not let 
children be victimized twice by a court system that fails to protect them Please continue to 

support this bill.

M . Lynn Crane
Director
U S A F V

Swvtng tho Aleutian PribHot Inlands
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S U B JE C T : Sectional Summary o f  I IB h7

T O : Representative Norman Rokeberg

Attn: Janet So il.;

F R O M : Gerald P. L u ck h a u p l^ fc^
Leuisiative Counsel

You have requested a sectional summary o f  the above-described b ill. A s a preliminary 
matter, please note that a sectional summary o f a bill should not be considered an 
authoritative interpretation o f  the b ill - the b ill it se lf is  the best statement o f  its contents.

Section I .  Amends A S 12.30.020(a) to provide that a person charged with a sexual assault 
o f  a ch ild , incest with a ch ild , sexual abuse o f  a child , unlaw fill exploitation o f  a minor, or 

indecent exposure in the first degree may not be released pending trial on their own 
recognizance or upon the execution o f  an unsecured appearance bond.

S i i lk u L l .  Amends A S 12.30.020(b) to provide that a person charged with a sexual assault 
o f  a ch ild , sexual abuse o f  a ch ild , incest with a ch ild , unlawful exploitation o f a ch ild , or 
indecent exposure in the first degree may not be placed with a third party custodian unless 

that custodian w ill maintain 24 hour supervision o f  the person.

S.ectioiL3. Amends AS 12.30.020 to provide that a judicial ofticer shall so lic it and consider 
comments from the victim before making a release decision under A S 12.30.020 i f  the 
defendant is accused o f sexual assault o f  a ch ild , incest o f  a ch ild , sexual abuse o f  a ch ild , 
unlawful exploitation o f  a ch ild , or indecent exposure in the first degree.

Se ctio n 4 . Provides a applicability section.

G PL:lm h:g lc 

90-008. Imb



FISCAL NOTE
Revision Date/Time (Note If correction) _________________

Title An Act relating to release of certain persons

STATE O F  ALASKA
1999 LEG ISLA TIV E SESSION

BILL NO. HB 67

alleged to have committed certain sexual offenses.

Dept, Affected Department of Corrections 

BR U Administration and Operations

Component All

Sponsor

Requester

Representative Rokeberg

House Judiciary Committee

Expenditures/Revenues

Component Serial No. 

(Thousands of Dollars)

#0694

Note: Amounts do not Include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

T O T A L  OPERATING
444 444 4** *44 444 44*

ICAPITAL EXPENDITURES | I I I I I I

C H A N G E ! N  RE VE NUE S ( ) I \ ! I I

FU N D  S O U R C E (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Menta! Health

Other (Specify Type)

TOTAL 44* 4*4 **4 444 444

Estimate of any current year (FY99) cost: 

POSITIONS

0.0

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page if  necessary)

This legislation will Impact the pre-trial inmate population within the department of corrections, to what 

extent is unknown. It is anticipated that fewer people will be able to make bail or be released to a third 

party custodian under House Bill 67. It is difficult to predict the fiscal costs resulting from this legislation, 

Therefore the D O C  is submitting an indeterminate fiscal note.

Prepared by Bruce Richards Phone 465-3307

Division Commissioner's Office Date/Time 2/23/99 4:24 P M

Approved by Margaret M. Pugh A.|oa,- a ^ d A U t. Date 2/22/99

Agency Department of Correctlohs 0
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A L A S K A  S T A T E  L E G I S L A T U R E
House, of Representatives

Commlltcc Alignments:

l.abor & Commerce Committee, Chairman 
Judiciary Committee, Member 
legislative Council, Member 
Special Committees:

Utility Restructuring, Member 
F.conomlc Development, Member 

lludgct Subcommittees;
Commerce & Economic Development, Member 
Corrections. Member 
Labor, Member

Interim:
716 West -4th Avenue, Suite 6-10 
Anchorage. AK 99501 
I’llONE: (907) 269-0117 
FAX: (907) 269-0119

SESSION:
State Capitol 
Juneau, AK 99H01-1182 
PHONE: (907) 465-4968 
FAX: (907) 465-2040

R E P R E S E N T A T IV E  N O R M A N  R O K E B E R G
e-mail: Represcntatlvc_Norman_Rol<ebcrR@legls.state.ak.us

M E M O R A N D U M

T O : Representative Pete Kott, Chairman
House Jud iciary Committee

/

F R O M : Representative Norman Rokeberg ^

D A T E : February 1 1 ,  1999

R E : Scheduling request

I would request that House B ill 67 (An Act relating to release o f  certain persons alleged 
to have committed certain sexual offenses) be heard before the Jud icia ry Committee.

I am submitting the fo llow ing :

1. Sponsor Statement
2. Sectional A n a ly sis  (prepared by Legislative Counsel)
3. E-mail message from Angela Camos entitled "U nsuperv ised  Sex

O ffenders"

4. Letters o f  Support:
a. V ic tim s for Ju stice
b. Tundra W omen's Coalition
c. Sitkans Against Fam ily V io lence
d. Unalaskans Against Sexual Assault &  Fam ily V io lence

M s. Cam os would like to testify on this legislation. Therefore, I would request a 
teleconference be scheduled for this b ill. At a minimum, 1 would request that the 
Anchorage Legislative Information O ffice  be on line for any hearing.

I f  you have any questions, please contact me or Janet Se itz o f  my office .

mailto:ebcrR@legls.state.ak.us


A l a s  a  S t a t e  L e g i s L  T i r e

H O U SE O F  R EPR ESEN TA TIV ES
R E P R E S E N T A T IV E  N O R M A N  R O K E B E R G

State C a p ito l, Room  2*4, Ju nea u , A K  9 9 8 0 1- 118 2  state Capitol
Te lep hone : (907)465-4968 Juneau, AK 99801-11X2

Fax: (907)465-2040

SP O N SO R  S T A T E M E N T  

House B ill 67
A n Act re lating to release o f  certa in persons alleged to have committed certa in

sexual offenses

H ouse B ill 67 is  being proposed to strengthen protection fo r sexu a lly  

abused m in o rs. It  p rov ides that the judge has to so lic it  com m ents from  the v ictim  
and co n sid e r those com m ents at the bail hearing. I t  fu rther provides that i f  the 
alleged crim in a l is  charged w ith a crim e involving a ch ild  under 18  that any release 
to a th ird-party custod ian has to be 24 hours a day (except fo r any periods 

p e rso n a lly  approved by the ju d ic ia l officer).

T h is  leg isla tion  stem s from  a situation faced by one o f my constituents th is 

past year. T h is  p e rso n ’ s  young ch ild  was sexua lly  abused. The  parent was not 
notified  o f the bail hearing and the predator, who changed h is plea at the last 
m inute, was released back into the com m unity with m inim al sup erv ision  despite the 

D ist r ic t  A ttorney ’ s  request fo r 24-hour su p erv ision . A s m ight be expected, the 
v ic t im ’ s  parent was outraged that the crim ina l who abused a young ch ild  was again 

in the com m unity w ithout any sup erv ision . I  agreed w ith the parent’ s  co n cern s and 

drafted th is leg isla tion .

Sexual a ssau lt in the second degree, th ird  degree, and incest would be 

covered by th is leg islation  when the victim  was under 18  years o f age. A ll o f these 
are h o rrib le  crim es and are made even more so  when the victim  is a young person . 
A laska needs to protect its ch ild ren  from  sexual predators from  the time o f a rre st 
through sentencing o r  acquittal. House B ill 67 w ill help accom plish th is goal.

C u rre n tly  a v ictim  is  u sua lly  notified o f a bail hearing but such notification is 

not sta tu torily  requ ired  as under th is leg islation. A dd itiona lly , it is  cu rren tly  left to 
the d iscretion  o f the ju d ic ia l o ffice r as to the su p erv ision  status o f any released 
alleged offender, who may be awaiting tria l o r sentencing . H ouse B ill 67 ind icates 
that “ the ju d ic ia l o ff ice r may not place the person in the custody of a designated 

person  o r organization under th is paragraph un le ss the designated person or 
organization w ill maintain su p erv ision  o f the person fo r 24 hours a day except fo r 
any periods p ersona lly  approved by the o ffice r.”

I  w o u ld  u rg e  y o u r  s u p p o r t o f  th is  le g is la tio n .
E D I :  1/25/99

( in it ia l Business



A L A S K A  C O U R T  S Y S T E M  

Stale of Alaska 

Office of the Administrative Director

Doug Wooliver
Adminislralive Attorney

*120 Wosl ''III Avenue 
Anchorage, Alail-a 0'J50I-2005 

(007) 264-82G5 
FAX (902) 264-0291

February 19, 1999

The Honorable Norm Rokeberg 
Chairman, House Labor and Commerce 
State Capitol 
Juneau, Alaska 99811

Dear Representative Rokeberg:

The purpose of this letter is to explain an amendment (attached) that the court system 
would like to offer to HB 67. Although the court takes no position on the public policy 
reflected in the bill, I would like to offer some clarifying language that should not change the 
substance of the bill but might provide judges with more guidance.

Section 3 of the bill states that before a judge can release on bail a person charged with 
certain offenses, he or she must solicit comments from the victim. The problem that judges 
have expressed to me is that frequently victims do not attend bail hearings so there is no 
one to solicit comments from. Under the victim rights provisions of our constitution (article 
I, section 24) and our statutes (AS 12.61.010), the victim has the right to be notified of the 
bail hearing, and the right to attend and to speak if they wish. However, they are not 
compelled to attend.

The proposed amendment simply clarifies that inquiries need not be made of victims who 
are not present and it emphasizes that the decision is up to the victim. It leaves in place 
the judge’s  affirmative duty to inquire whether a victim who is present wants to testify.

Thank you for considering the amendment. If you have any questions please do not 
hesitate to contact me in Juneau at 463-4750 or by e-mail at
d w o o l i v e r G c o u r t s .s t a t e .ak.us.

Sincerely,



Section 3, page 3. line 2: following “ from”  delete “ the victim ” and replace with “ any 
victim  who is present w ishes to testily .”

With this change, section 3 would read:

A m e n d m e n t  offered r '' *' ' Court S y s t e m

(i) Notwithstanding another provision o f  this section , a judicial o ffice r shall 
so lic it  comments from any victim  who is  present and w ishes to testify and 

shall consider those comments before making a decision  to release a 
person who is charged with a violation o f  A S  1 1 .4 1 .4 1 0 -  1 1 .4 1 .425 or
1 1 . 4 1 .450 in which the victim  is  alleged to be a ch ild  under 1 8 vears o f  
age or o f  A S 1 1 .4 1 .4 3 4  - 1 1 .4 1 .4 4 0 ,  1 1 .4 1 .4 5 5 , or 1 1 .4 1 .4 5 8 .

13377332





F I S C A L  N O T E

Revision Date/Time (Note if correction)
Title An Act relating to murder; authorizing capital
punishment, classifying murder in the first degree as a capital
Sponsor Representative Masek______________________
Requester

STATE O F  ALASKA
1999 LEG ISLATIVE SESSION

BILL NO. HB 75

Dept. Affected 
‘ BRU _  
Component

Department of Corrections
Adm in is tra tion and O pe ra /ons 

All

House Judiciary Committee

Expenditures/Revenues
Component Serial No. 

(Thousands of Dollars)

#0694

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services
Travel
Contractual
Supplies
Ecr-ipment
La, id & Structures
Grants & Claims
Miscellaneous

168.5 337.0 337.0 337.0 337.0

TOTAL OPERATING 0.0 168.5 337.0 337.0 337.0 337.0

|CAPITAL EXPENDITURES" 2,185.0

ChANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

168.5 337.0 337.0 337.0 337.0

TOTAL 0.0 168.5 337.0 337.0 337.0 337.0

Estimate o f any cu rren t year (FY99) cost: 

POSITIONS

0.0

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

See attached analysis.

Prepared by Bruce Richards Phone
Division Commissioner's Office r\ Date/Time 4/12/99 3:56 PM

Approved by Comm. Margaret M. Pugh 'AAo a O n .U 2 $ lU - Vv.J  „ Date 4/12/99
Agency Department of Corrections 5  .
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F ISC A L  NOTE

S T A T E  O F  A L A S K A

1999 LEGISLATIVE S E S S I O N

D E P A R T M E N T  O F  C O R R E C T I O N S

BILL NO. H B  75 

P A G E  2 of 2

D A T E  4/12/99

Enactment of H B  75 would amend existing Alaska statutes to permit capital punishment for certain 

aggravated murder in the first degree convictions. The Dept, of Law estimates one capital felony 

conviction/death penalty sentence per year. The average length of time between sentencing and 

execution of the offender is approximately ten years. Because of the lengthy appeal process for cases 

involving the death penalty, it is anticipated that a ten-bed death row facility would need to be constructed 

for public safety reasons and separate confinement for inmates w h o  are sentenced to death.

1. The estimated cost for a ten-bed death row facility to be constructed on the grounds of Spring Creek 

Correctional Center is approximately $160,000 per bed plus an additional $300,000 for the execution 

chamber. Engineering and Design costs are estimated to be approximately $285,000 for a total building 

cost of $2,185,000.

2. To staff the new facility it would require one post (5 correctional officers) at a cost of approximately 

$337.0 per year. Assuming the new facility would be brought on line July 1, 2000, the staff costs would 

be $168.5 plus an additional $22.6 for utilities, food and clothing. By FY 05 the operating costs would 

reach $379.2.

Page 2 of 2



Revision Date/Time (Note if correction) ____________________ Dept. Affected__________ Law___________
Title " ... relating to murder, authorizing capital punishment,... BRU Criminal Division____________
when certain of those murders are committed against children..."_______ Component Criminal Appeals/Special Litigation
Sponsor Representative Masek________________________  _________________________
Requester House Judiciary Committee____________________ Component Serial No. 2203

Expenditures/Revenues______________________________________ (Thousands of Dollars)__________________

F I S C A L  N O T E

B I L L  N O .  H B  75

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING  EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 112.3 300.1 300.1 412.4 524.7 524.7
Travel 32.9 45.0 57.5 65.4 69.3 69.3
Contractual 99.5 212.1 282.1 281.6 331.1 361.1
Supplies 1.7 4.6 4.6 6.3 8.0 8.0
Equipment 6.5 19.5 0.0 6.5 6.5 0.0
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 252.9 581.3 644.3 772.2 939.6 963.1

CAPITAL EXPENDITURES

jCH A NGE IN REVENUES ( )
FUND S O U R C E __________________ (Thousands of Dollars)
1002 Federal Receipts
1003 G F  Match
1004 G F
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type)

252.9 581.3 644.3 772.2 939.6 963.1

TOTA L 252.9 581.3 644.3 772.2 939.6 963.1

S T A T E  O F  A L A S K A

1999 L E G I S L A T I V E  S E S S I O N

Estimate o f  any current year (FY99) cost: 
POSITIONS
Full-time 1 4 4 5 6 6
Part-time
Temporary

ANALYSIS: (Attach a soparnto page if nocessary)
HB 75 would classify a s  a capital felony certain instances of murder in the first degree when the victim is a minor child 
under 18 years of age, and establishes sentencing procedures for the capital felony. A death sentence would not be 
imposed unless at least one of several specified aggravating factors was found to exist and the aggravating factor, or 
factors, was not outweighed by mitigating factors. Passage of this bill will have significant costs for the Department 
of Law.

Overview

Capital felony trials would be bifurcated, that is, held in two parts. The first part would determine innocence or guilt; 
the second part would deterrpjne whether aggravating fagfors exist sufficient \p justify the death penalty, whether
Prepared by 
Division
Approved by C o mmissioner 
Agency

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Clfice

(Raw 1C/V9) DOfnfarmilftTOMD P a g e  1 Of 8



FISCAL NOTE

ANALYSIS CONTINUATION

mitigating factors exist that outweigh the aggravating factors, and whether the defendant should be sentenced to 
a term of imprisonment or to death. The department assumes two murders per year would be referred for 
prosecution with death penalty aggravators and it would probably seek the death penalty in three cases every 
two years Each case accepted for prosecution as a capital felony would require trials. In the remaining case, 
prosecutors would elect to try it as noncapital first degree murder for discretionary reasons, primarily due to the 
difficulty of obtaining a conviction if the death penalty was included. The department expects that one capital 
offense conviction will occur each year.

Thus, the department must be prepared to prosecute capital felonies on one and a half occasions each year, and it 
must also be prepared to handle a multi-year appellate review process that will grow at an accumulating rate of 
one case per year. The experience in other s ta tes is that capital trials require far more in the way of prosecution 
and investigative resources than first degree murder cases that do not include the death penalty.

In its several reviews of capital penalty laws, the United States Supreme Court has taken the position that "death 
is different." Consequently, the Supreme Court has required that states accord capital defendants procedural and 
substantive protections that go far beyond those required for noncapital defendants. The Court has, in effect, 
mandated that capital defendants be accorded "super" due process. The federal courts have consistently held 
that capital cases demand special consideration, both at trial and on appellate review, because of the exceptional 
and irrevocable nature of the penalty involved.

In order to meet this heightened level of due process, it will be necessary for the state to employ greater 
prosecution resources. Many of the thirty-eight states having a death penalty, for instance, provide two defense 
attorneys to capital defendants to insure that the due process safeguards required by the courts are met.
Likewise, the s ta te 's  prosecution case must also be properly represented. During and prior to the trial phase, 
crime scene ovidenco will have to be examined and presented by highly qualified forensic experts. Psychiatric 
experts will also bo required during the trial phase and during sentencing proceedings, to rebut and overcome 
competency and psychiatric defenses to both the substantive-charge and the capital sentence. Recent cost 
studies of capital trials in other states indicate that expert witness expenses for both the trial and sentencing 
proceedings cost about $60,000 on the average.

A sentencing proceeding, or the penalty phase of a capital trial, is categorically different in character, procedure, 
and magnitude from any counterpart in a noncapital trial, and it accounts for a large part of the increase in costs. 
The heightened due process requirements, and the right to effective assistance of counsel, apply equally to the 
sentencing phase as they do to the trial phase. At this stage of the proceeding, the defense may be expected to 
use many of the socio psychiatric witnesses employed during the trial phase. Additionally, the defense may also 
use the defendant's family, friends, neighbors, co-workers, school personnel, and social workers as witnesses.
The defense's sentencing phase investigations will involve a complete retrospective analysis of every positive 
aspect of the defendant’s life from the day of birth to tne date of sentence. The prosecution, on the other hand, 
must interview each of the defendant's witnesses to rebut mitigation evidence, and present its own witnesses to 
prove its aggravating factors. For example, in a California case, 240 persons were investigated and interviewed 
as potential witnesses and 120 were eventually called as witnesses in a single sentencing proceeding. In 
addition, a five-fold increase in pretrial motion practice, often involving a state 's supreme court, has occurred in 
other s tates between capital and noncapital first degree murder cases. In view of the foregoing, it appears likely 
that the same level of state resources, needed for the s ta te 's  most expensive criminal trials, will also be needed 
for capital murder trials.

STATE OF A LASKA BILL NO. HB 75

1999 LEGISLATIVE SESSION



ANALEStS-CQNTlNUATlQN

Last, post-conviction appellate reviews of death sentences will also require a substantial expenditure of state 

resources. Initially, challenges to the law itself can be expected to be taken to the Alaska Supreme Court on the 

basis of both state and federal constitutional due process, equal protection, and cruel and unusual punishment 

doctrines. Such challenges should be expected during the first two or three years after the provisions of the bill 

go into effect. Otherwise, the bill provides for a straightforward appeals process to the Alaska Supreme Court, 

but death sentences will nonetheless result in lengthy and complicated appellate litigation. This is because of the 

substantial appellate avenues available to capital defendants in the federal court system, primarily on claims of 

due process, competency, and newly discovered evidence. Typically, these cases m o v e  up and d o w n  throughout 

the state and federal court systems, and involve the state superior and supreme courts, the U.S. Supreme Court, 

the U.S. Circuit Court of Appeals, and the U.S. District Court. As a result, as has been the experience in every 

other capital punishment state, it should be expected that m a n y  years will pass before a death sentence can be 

carried out. Current information indicates that nationally an average of 9.6 years elapses from the time a death 

penalty sentence is imposed to the time the sentence is carried out.

Implementation

The Department of L a w  anticipates that the time from w h e n  an offense is committed until a capital felony trial 

takes place will be between one and two years after the bill takes effect, although the first phase of a bifurcated 

trial m a y  begin during the first year. Likewise, the post-conviction appellate review process will not c o m m e n c e  

until sometime during the second year. For these reasons, the department has developed a multi-year 

implementation plan for this fiscal note.

During the first year, it will be necessary to add one attorney to handle capital felony prosecutions. Although 

perhaps only one bifurcated trial m a y  actually get underway during the first year, substantial time will be required 

preparing for trial. This includes advising police investigators, examining evidence, interviewing witnesses, 

consulting with psychiatric and forensic experts, and initiating, responding to, and arguing pretrial motions. Also, 

preparation work on another potential capital felony expected to occur during the first year must begin as soon as 

possible after an offense is committed.

The "super" due process required by the courts in death penalty cases and the requirement for a separate 

sentencing proceeding, will more than triple the work of the department’s staff w h o  handle these cases, 

compared with noncapital first degree murder cases. Extraordinary amounts of attorney and paraprofessional time 

will be needed to satisfy these minimum, mandatory requirements. As a consequence, capital felony prosecutions 

could not readily be undertaken in any of the department's offices, except for Anchorage and Fairbanks, without 

providing special prosecution staff on a case-by-case basis. And, even for Anchorage and Fairbanks, the existing 

staff would have to be substantially augmented each time a capital felony is handled. All of the positions to be 

added to handle capital trials and post-conviction death sentence appeals would be located in the department's 

Office of Special Prosecutions and Appeals, in Anchorage.

During the second year, at least one more capital felony is expected to go to trial, and t wo n e w  potential capital 

felony offenses will occur. At this point, it will be necessary to add one paraprofessional and one legal secretary 

to handle the increasing capital felony trial caseload. It will also be necessary to establish a capital felony appeals 

unit during the second year w h e n  appeals from the first trial are expected to begin the appellate review process. 

Initially, one attorney will be needed to handle capital felony appeals.

FISCAL NOTE

STATE OF A L A S K A  BILL NO. HB 75

1999 LEGISLATIVE SESSION

Pago 3 of 8



I
FISCAL NOTE

ANALYSIS CONTINUATION
During the third and fourth years, the number of bifurcated capital murder trials (1.5) should equal the number of 
now capital offenses charged, although some compression and overlapping of the caseload will likely occur. 
Consequently, it will be necessary to increase the trial staff during the fourth year, in order to handle the total 
annual workload, and to insure against speedy trial problems. The trial staff would be increased by one attorney. 
Post-conviction capital felony appeals will increase at the rate of one new case each year. It will, therefore, be 
necessary to increase the appeals staff in the fifth year by adding one additional attorney.

It is not possible to accurately predict the eventual annual costs of a capital felony law beyond its first three or 
four years. There are simply too many unknowns. However, the costs that have been predicted are conservative. 
The following factors have been considered in arriving at these costs.

{1) Capital felony due process and bifurcated trial requirements will more than triple the cost and time spent in 
prosecuting first degree murder offenses, at a minimum.

(2) The time required for a bifurcated trial will probably vary between two months and six months, although time 
lines are completely uncertain, and extremes will most likely be the rule. Serious overlapping and scheduling 
conflicts between investigations, trials, and available staff time will undoubtedly occur.

(3) Pretrial motion practice will increase dramatically, resulting in additional scheduling problems.

(4) Logistics problems will occur at most locations, except Anchorage and Fairbanks, and these problems will 
become more severe the smaller and more remote the location.

(5) Witness travel and per diem will be expensive because of the largo number of witnesses that will be required 
for both the trial and the sentencing phases of capital felony prosecutions, and in many cases this includes out-of- 
state travel.

(6) Staff travel and per diem will likewise be expensive for trials held outside of Anchorage. Extensive staff travel 
expense will also bo necessary, for trials held at all locations, to interview both prosecution and defense witnesses 
who will appear a t sentencing proceedings.

(7) One of the most complex murder prosecutions ever held in Alaska was the John Kenneth Peel trial. Because 
this case involved extraordinary evidence problems, it probably represents costs that are outside the norm. Due to 
this and other complications, the total Peel case costs included two grand jury proceedings and two trials. But 
there can be no question that the state will have to provide a nearly comparable effort if it is to prevail in death 
penalty cases. By comparison, capital felony trials will be held in two parts, necessitate considerable expert 
testimony and depositions, involve two separate sets of witnesses, and require extensive staff travel. For this 
reason, the average prosecution costs (both personal and non-personal services) of a bifurcated capital felony case 
has been projected to be nearly $240,000 or considerably less than one-half of the $597,000 cost for the first 
Peel trial.

(8) The cost for appeals is shown only through the fifth year; however, this cost will ultimately grow enormously. 
The average length of time between a death sentence conviction and an execution in the United States is nearly 
ten years. Consequently, the s ta te will have to provide enough resources to respond to the appeals of ten or more 
capital felony defendants annually, within ten years. The eventual costs for this extended timeframe are not 
within the scope of this fiscal note analysis.

STATE OF A L A S K A  BILL NO. HB 75

1999 LEGISLATIVE SESSION
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STATE OF ALASKA

1999 LEGISLATIVE SESSION

FISCAL NOTE

BILL NO. HB 75

ANALYSIS CONTINUATION

(9) Therefore, the follow ing per trial expense estimates have been used to calculate the costs o f this fiscal note. 

Capital Felony Trials
- Witness travel and subsistence, $25,000 per case.
- Sta ff travel and per diem, $7 ,500 per attorney, $5 ,000 per paraprofessional, $3 ,000 per secretary, per annum.
- Expert witness fees and standard witness fees, $60 ,000 per case.
- Deposition/court reporter charges, $20,000 per case.

Death Sentence Appellate Review
- Sta ff travel, $3 ,500 per attorney per annum.
- Fees fo r outside counsel for years tw o and three only, $50,000 , each year.
- Transcription/court reporter costs, $30,000 per case.

Department of Law sta ff costs are based on the Civil Division's FYOO standard cost schedule, which includes 
clerical support, communications, space, supplies, data processing, and other normal overhead expenses (FTE 
attorney, $133 ,926 ; FTE paraprofessional, $90,028). Case specific costs (staff travel, w itness fees and travel, 
and document costs as outlined above), as well as one-time equipment costs of $6 ,500 per position, are not 
included in the rate, and are added separately. While annual clerical support costs are included in the cost 
schedule as overhead, a position authorization is necessary, and 1 PFT Legal Secretary position is included w ith its 
associated one-time equipment costs.

Page 5 of 8
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ANALYSIS-CQNTINUATIQN

Cost Summary (Capital Trials!

FISCAL NOTE

STATE OF ALASKA BILL NO. HB 75
1999 LEGISLATIVE SESSION

FYOO - ASSUMPTION: 1 trial, preparation on 1 potential capita/ felony

100 200 300 4QQ 500 Total

1 A ttorney 112.3 0.4 19.5 1.7 6.5 140 .4

S ta ff Case Travel 7.5 7 .5

Trial Unit Costs 112.3 7.9 19.5 1.7 6.5 147 .9
W itness Travel & Per Diem 25.0 25 .0

Witness Fees 60 .0 60 .0

Deposition/Court Reporter Charges 20.0 20 .0

Total FYOO 112.3 32.9 99 .5 1.7 6.5 252 .9

FY01 - ASSUMPTION: 1 trial, preparation on 2 potential capita! felonies

100 2QQ. 2QQ 400 500 I p ml
1 Paraprofessional 75 .5 0.2 13.1 1.2 6.5 96 .5

1 Legal Secretary 6.5 6.5

S ta ff Case Travel 8.0 8 .0

Subtotal New Costs 75 .5 8.2 13.1 1.2 13.0 111 .0

Cumulative Trial Unit Costs 187.8 16.1 32 .6 2.9 13.0 252 .4

W itness Travel & Per Diem 25.0 25 .0

W itness Fees 60 .0 60 .0

Deposition/Court Reporter Charges 20 .0 20 .0

Tota l FY01 187.8 41.1 112 .6 2.9 13.0 357 .4

FY02 - ASSUMPTION: 1.5 trials, preparation on 2 potential capital felonies

1QQ 200 300 400 500 Total

Cumulative Trial Unit Costs 187.8 16.1 32 .6 2.9 239 .4

W itness Travel & Per Diem 37.5 37 .5

W itness Fees 90 .0 90 .0

Deposition/Court Reportor Charges 30 .0 30 .0

Total FY02 187.8 53.6 152 .6 2.9 0.0 396 .9

FY03-05 - ASSUMPTION: 1.5 trials, preparation on 2 potential capita! folonios

1QQ 2QQ 2Q.Q 400 Ia ia l

1 Attorney 112.3 0.4 19.5 1.7 6.5 140.4

S ta ff Case Travel 7.5 7.5

Subtotal New Costs 112.3 7.9 19.5 1.7 6.5 147 .9

Cumulative Trial Unit Costs 300.1 24.0 52.1 4.6 6.5 387 .3

W itness Travel & Per Diem 37.5 37 .5

W itness Fees 90 .0 90 .0

Deposition/Court Reporter Charges 30 .0 30 .0
To ta l FY03-05 300.1 61.5 172.1 4.6 6.5 544.8
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FISCAL NOTE

ANALYSIS CONTINUATION
Cost Summary (Appellate Review Process)

FYQ1 - ASSUMPTION: 1 trial begins appellate review process

STATE OF A L A S K A  BILL NO. HB 75
1999 LEGISLATIVE SESSION

100 200 300 400 ia ta l
1 Attorney 112.3 0.4 19.5 1.7 6.5 140.4
S ta ff Case Travel 3.5  3.5
Trial Unit Costs
Outside Counsel to Uphold Death 

Penalty Law 
Deposition/Court Reporter Charges

112 .3 3.9 19.5

50 .0
30 .0

1.7 6.5 143 .9
0 .0
50.0
30 .0

Total FY01 112.3 3.9 99 .5 1.7 6.5 223 .9

FY02 - ASSUMPTION: 2 trials on appeal, with 1 new case each following year

100 200 a m 403 500 Total

Cumulative Trial Unit Costs 
Outside Counsel to Uphold Death 

Penalty Law 
Deposition/Court Reporter Charges

112.3 3.9 19.5

50 .0
60 .0

1.7 137.4
0 .0
50.0
60.0

Total FY02 112.3 3.9 129.5 1.7 0 .0 247 .4

FY03 - ASSUMPTION: 3 trials on appeal

100 200 300 400 500 Total

Cumulative Trial Unit Costs 
Deposition/Court Reporter Charges

112 .3 3.9 19.5
90 .0

1.7 0.0 137.4
90.0

Total FY03 112.3 3.9 109.5 1.7 0.0 227.4

FY04 - ASSUMPTION: 4 trials on appeal

1 Attorney 
Sta ff Case Travel

100
112.3

2 m
0.4
3.5

300
19.5

400
1.7 6.5

J.Qtal
140.4
3.5

Subtotal New Costs 
Cumulative Trial Unit Costs 
Deposition/Court Reporter Charges

112.3
224 .6

3.9
7.8

19.5
39 .0
120.0

1.7
3.4

6.5
6.5

143.9
281.3
120.0

Total FY04 224 .6 7.8 159.0 3.4 6.5 401.3

FY05 - ASSUMPTION: 5 trials on appeal

100 200 2m 400 s m Total

Cumulative Trial Unit Costs 
Deposition/Court Reporter Charges

224 .6 7.8 39 .0
150.0

3.4 274.8
150.0

Total FY05 224 .6 7.8 189.0 3.4 0.0 424.8
Page 7 of 8
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ANALYSIS CONTINUATION

Cumulative Implementation Cost by Year

FISCAL NOTE

STATE OF A L A S K A  BILL NO. HB 75

1999 LEGISLATIVE SESSION

100 2m 400 500 Io ta l
FYOO
Capital Trials 112.3 32.9 99.5 1.7 6.5 252 .9

FY01
Capital Trials 187.8 41.1 112.6 2.9 13.0 357 .4
Appellate Review Process 112.3 3.9 99.5 1.7 6.5 223 .9
Total 300.1 45 .0 212.1 4.6 19.5 581 .3

FY02
Capital Trials 187.8 53.6 152.6 2.9 0 .0 396.9
Appellate Review Process 112.3 3.9 129.5 1.7 0.0 247 .4
Total 300.1 57.5 282.1 4.6 0 .0 644 .3

FY03
Capital Trials 300.1 61.5 172.1 4.6 6.5 544 .8
Appellate Review Process 112.3 3.9 109.5 1.7 0.0 227 .4
Total 412 .4 65.4 281.6 6.3 6.5 772 .2

FY04
Capital Trials 300.1 61.5 172.1 4.6 0 .0 538 .3
Appellate Review Process 224.6 7.8 159.0 3.4 6.5 401 .3
Total 524.7 69.3 331.1 8.0 6.5 939 .6

FY05
Capital Trials 300.1 61.5 172.1 4.6 0.0 538.3
Appellate Review Process 224.6 7.8 189.0 3.4 0.0 424 .8
Total 524.7 69.3 361.1 8.0 0.0 963.1
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* STATE OF ALASKA
1999 LEGISLATIVE SESSION

F I S C A L  N O T E

BILL N O .  HB 75

Revision Date:____________________________________________ Department Affected: Administration

Title: “An act relating to murder..."__________________________  BRU: Legal and Advocacy Services

__________________________________________________________ Component: Public Defender Agency

Sponsor: Representative Masek____________________________ _____________________________________

Reguestor: (H) JUD________________________________________ C O M P O N E N T  SERIAL NO. 1631

EXPENDITURES/REVENUES:_____________________________ (Thousands of Dollars)

O P E R A T I N G  EXPENDITURES FY 2000 FY 2001 FY 2 002 FY 2003 FY 2004 FY 2005

P E R S O N A L  SERVICES

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

LA N D  & S T R U C T U R E S

GRANTS. CLAIMS

M I S C E L L A N E O U S

373.8 1044.7 1332.4 1571.2 1571.2 1571.2

85.5 230.5 240.0 413.0 413.0 413.0

214.3 580.3 729.5 780.6 780.6 780.6

24.8 61.4 67.2 77.2 71.2 71.2

39.0 72.8 46.8 52.0 38.0 38.0

T O T A L  O P E R A T I N G 737.4 1989.7 2415.9 2894.0 2874.0 2874.0

CAPITAL EX PE NDI TU RES__________ _____________

I C H A N C E  IN R E V E N U E S  ( ) I I

F U N D  SO UR CE: __________________________________________ (Thousands of Dollars)

1002 Federal Receipts

1003 G F  Match

1004 GF

1005 GF/Program Receipts 

1037 GF/Mental Health 

O T H E R

737.4 1989.7 2415.9 2894.0 2874.0 2874.0

TOTAL. ... _____ ... . .... 7374 2415 9 2LS-LQ 207.4‘J 2874 0

Estimate of any current year (FY 98) cost: $ 

POSITIONS:

FULL-TIME 6.0 16.0 20.0 24.0 24.0 24.0

PART-TIME

T E M P O R A R Y
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STATE OF ALASKA
1999 LEGISLATIVE SESSION

FISCAL NOTE

BILL NO. HB 75

ANALYSIS: (continued)

Summary o f  the B ill

T h is  b ill would make first  degree murder a capital offense. (Sec. 6) A  sentence o f  death could be imposed i f  a 

ju ry  found certain aggravating factors after a guilty verdict. The ju ry  would also have to find that one o f  the 

four listed mitigating factors did not outweigh the aggravating factors and that the defendant should be 

sentenced to death. (Sec. 17)

T h is  is  a true death penalty b ill. It does not call for an advisory vote. I f  the b ill is  enacted, death penalty 

prosecutions could begin immediately after it becomes effective.

The bill sets up death penalty procedures that can be applied in any case as long as aggravating factors are 

found. Although the death penalty in  the current b ill appears to be limited to ca ses where the defendant caused 

the death o f  a ch ild  (any person under 18  years old), other aggravating factors can ea sily  be added in com ing 

years. W ith the death penalty mechanism in place, a sim ple one-page b ill can add other aggravating factors and 

increase the scope o f  death penalty caser.

Thus the b ill does not set up a separate crime which makes k illing  a child  a capital o ffense. Instead, it makes al] 

first degree murders capital offenses and sets up an easily-expanded list  o f  aggravating factors, w hich , in the 

current legislation, are lim ited to situations in which the defendant causes the death o f  someone under 18  years 

o f  age.

The b ill also apparently takes away the normal crim inal ju risd iction  o f  the Alaska Court o f  Appeals. Instead, it 

sets up a “ Sentence Review ” procedure in the Alaska Supreme Court. (Sec. 18 )  The b ill does not say whether 

the Alaska Court o f  Appeals or the Supreme Court would review “ merit appeals.” The Sentence Review  in the 

Alaska Supreme Court would have to be done on an expedited basis.

F isca l Impact

1. A ssum ptions

In gauging the fisca l impact o f  this b ill, the Public Defender Agency assumes that death penalty ca ses under th is 

b ill would be restricted to first-degree murders where the victim  is  under 18 .

It must be noted that the Public Defender Agency i s  concerned about th is assumption because, as set out in the 

Summary above, the b ill makes all f irst  degree murders capital offenses. Unlike capital murder law s in other 

states, th is b ill does not require notice at the beginning o f  the case that the prosecution intends to seek the death 

penalty. Oddly, the Sentencing Procedure statute provides that a death penalty sentencing proceeding must be 

started in every f ir st  degree murder case -  not only in ca ses involving children. F ina lly , the Aggravating 

Factors section (Sec. 1 7 ,  page 10) is  not very clear. It sa y s that the “ fo llow ing aggravating factors may be 

considered (emphasis added).”  Hopefully, th is provision would not allow consideration o f  other aggravating 

factors not listed.

P d C E  2  o  z 6
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FISCAL NOTE

B ILL  NO. IIB 75

However, setting aside these concerns, the Public Defender Agency estimates that, given the lim itation to deaths 

o f  children under 18 , the Agency would have to handle two to three capital ca ses per year. The Public Defender 

Agency w ill base its projections on these figures.

2. Death Penalty Ca ses Are Invariably Complex and Expensive

Passage o f  th is death penalty legislation w ill have an undeniably significant impact on the entire crim inal ju st ice  

system . The Public Defender Agency, like other crim inal ju st ice  agencies, would need sign ificant additional 

fisca l resources.

Death penalty cases require much greater due process safeguards than do non-capital ca ses. T h is  i s  obviously a 

consequence o f  the severity and finality o f  a death sentence as well as the potential for k illin g  an imiocent 

person by mistake. It must be understood that the crim inal ju stice  system  is  an imperfect p rocess based on the 

combination o f  law and human judgment. Some percentage o f error is  a consequence o f  the Am erican ju ry  

system . In  non-death ca ses the system  stands ready to correct those mistakes when and where they become 

known. An execution fo llow ing a death penalty case can never be corrected. It i s  for these reasons so  much 

care must be taken to defend individuals accused in capital cases. Providing "super due p ro ce ss" translates into 

adequate attorney resources, support resources, expert and consultation m onies, funds for appealing death 

penalty conv iction s and other attendant expenses. For example, a commonly accepted estimate for expert 

w itness fees alone in a death penalty case i s  $60,000.

Capital felony tria ls are bifurcated. That is , two separate trials are actually held. The first  determines guilt or 

innocence; the second determines whether aggravating factors exist to ju st ify  execution; whether mitigating 

factors e x ist  that outweigh the aggravating factors, and whether to impose a period o f  im prisonm ent or death.

The experience o f  other states is  that these trials require far more defense resources than first-degree murder 

cases that do not involve the potential for execution.

Many states that have a death penalty provide a minimum o f  two defense attorneys to each capital defendant to 

insure that the required heightened procedural safeguards are met. The American Bar A ssocia tion  Standards for 

Crim inal Ju stice : Providing Defense Serv ices (3d. Ed.) note the fo llow ing:

Workload in capital ca ses creates extraordinary d ifficu ltie s in every ju risd iction  in  w hich the 

death penally can be imposed. Tim e requirements in such cases vastly exceed those o f  non­

capital felony ca ses. In som e states where death row populations are high, the situation has 

reached c r i s i s  proportions. After conducting a national survey, for example, attorneys in Florida 

arrived at an annual caseload standard o f five cases per attorney when the defendant was not 

under a warrant o f  death, and three cases per attorney when a warrant for execution had been 

issued . In Californ ia , where the O ffice o f  the State Public Defender handled capital appeals in 

the California Supreme Court, one study concluded that the attorneys handling such cases should 

be responsib le for only two to three briefs per year in such cases.

(at p. 73; foo tno tes  om itte d .)
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During the investigation and preparation phase o f  the case, crime scene evidence w ill have to be examined and 

the forensic examinations perfonned by the state w ill have to be scrutinized. P sychiatric experts are essential to 

deal with competency, insanity or dim inished capacity issu e s. M otion practice in  death penalty ca ses has been 

estimated to be five  tim es more labor and cost-intensive than in non-capital hom icide tria ls. Tria l it se lf  in 

capital cases is  an extremely time consum ing process, lasting in exce ss o f  s ix  months in some cases. Serious 

scheduling co n flicts w ill arise in sta ff resources to provide simultaneous representation in a number o f  cases.

A  sentencing, or penalty phase trial is  categorically different in breadth and procedure from any comparable 

proceeding in a non-capital trial. Heightened due process requirements continue. In  addition to the expert 

w itnesses employed during the trial phase, such expertise w ill be necessary when mental health is su e s do not 

rise  to the level o f  perfect defenses but are important in establishing mitigators. Additionally, extensive 

investigation and presentation o f  the defendant's family friends, co-w oikers, neighbors, and school and socia l 

workers is  m inim ally required. The analysis o f  defendants' entire life  and the gathering o f  h istorica l detail are 

absolutely mandated. In  a recent California case 240 such w itnesses were located and interviewed, and 120  o f 

those were called as actual w itnesses in a sing le  penaUy phase.

I f  a defendant is  convicted o f  first-degree murder and sentenced to death, a lengthy, com plex, and d ifficu lt 

appeals process ensues. Again, as noted above, there i s  som e ambiguity in the “ Sentence Review ” statute in the 

b ill. Although it i s  clear that the Alaska Supreme Court would review the death sentence itse lf, th is would only 

be part o f  the appellate case. “ M erit appeal”  issu e s, such as whether there was an illegal search or seizure or 

whether the trial court erred in evidentiary and procedural ru lings have to be decided as w ell. In  the first few 

cases at least, there would be protracted litigation on whether the Alaska Court o f  Appeals or the Supreme Court 

would hear the “ m erit”  is su e s. In  addition to the direct merit and sentence appeals, there could be m otions to 

m odify or reconsider the death sentence and m otions for a new trial before the trial judge. I f  the appeals were 

unsuccessfu l, post-conviction re lie f proceedings could be filed in state court. U nsu ccessfu l post-conviction 

re lie f proceedings could be appealed to the Alaska Court o f  Appeals. I f  the post-conviction re lie f appeal was 

unsuccessfu l in the A laska Court o f  Appeals, a petition for hearing could be filed in the Alaska Supreme Court. 

T h is  does not include the extensive litigation that takes place in federal court in death penalty ca ses. F ina lly , 

there are often remands from the state or federal appellate courts fo r additional hearings in these ca ses. The 

Public Defender A gency would be responsib le for conducting these hearings, too. It i s  not unusual fo r a death 

penalty ™ se  to remain in the court system , litigated by the parties, for a period o f  up to ten years. T h is  i s  a 

result o f  the extensive appellate work that is  routinely done in  most death penalty cases fo llow ing  conviction .

Breakdown o f  F isca l Impact

1 . Personal Serv ice s

Given the com plexity and intensity o f  effort involved in each death penalty trial and penalty hearing, a 

minimum o f  two defense attorneys w ill need to take up representation o f  the accused in death penalty matters. 

T h is  level o f  staffing i s  set out in the American Bar A ssocia tion  Standards referred to above. The Public 

Defender w ill fo llow  th is prudent course, whether established by statute or internal po licy .

P a g e  4 o x  £
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It is  anticipated that the Public Defender Agency w ill take in two to three new capital ca ses per year i f  th is b ill 

becomes law. A  death penalty unit w ill be established in Anchorage during the first year fo llow ing  enactment 

o f  the death penalty. The Public Defender Agency also anticipates that, during the second year three or more 

additional capital cases are expected to go to trial, and three new capital felony o ffen se s w ill occur. The Public 

Defender A gency expects to be involved in two o f  the three cases w hich go to trial during the second year, and 

w ill additionally absorb two or three o f  the new capital ca ses which are filed by the state. Therefore, a second 

death penalty team w ill be created during the second year to absorb th is additional workload.

During the second year an Anchorage appellate team w ill a lso be created so  that it can begin interacting with the 

death penalty trial teams to establish defense strategies, to a ssist in the developments o f  petitions for review to 

the Supreme Court on an interlocutory basis, and to receive training prior to the filin g  o f  the first appeal 

follow ing a death penalty conviction. It is  anticipated that the Public Defender A gency sta ff w ill continue to 

grow from year to year as capital cases accumulate. T h is  assumption is  consistent w ith the experiences o f other 

states that have the death penalty.

Consistent with its projected resource needs, the Alaska Public Defender Agency w ill take on additional cases 

and increase its sta ff accordingly during the third year that the death penalty is  in effect. T h is  accumulation o f  

cases and placement o f  resources for the years relevant to th is fisca l note fo llow  below. The r is in g  co sts from 

year to year are a consequence o f  the need to carry over existing sta ff and add lawyers and support sta ff to 

absorb the cumulative death penalty caseload.

2. Travel and Contractual

Travel expenses w ill be necessarily  high given the broad geographic area served by these teams. These  teams 

w ill have to travel to locations where the crim e occurred and where trial i s  being held. Travel expenses are 

higher in Alaska because o f  the geography o f the state, the lack o f  surface roads and the high cost o f  air travel 

and lodging. C o sts w ill be even higher for the considerable out-of-state travel associated with these cases.

Once an individual i s  convicted o f  a capital offense, preparation begins for the penalty phase (sentencing 

hearing). Defense investigators w ill travel to locations where the defendant lived, went to scho o l, etc., to 

interview people and develop facts for the purpose o f  vitiating a sentence o f  execution. I f  favorable w itnesses 

are located, they w ill then have to be subpoenaed for travel to Alaska for the hearing.

Contractual expenditures for expert w itnesses w ill be significant. A s  the Department o f  Law pointed out in its 

fisca l note, recent cost studies o f  capital trials in other states indicate that expert w itnesse s for both the trial and 

sentencing proceedings co st about $60,000 on the average. T h is  estimate is  consistent w ith the research by the 

Public Defender Agency on this issue . In addition there w ill be expert w itness co sts for the appellate work done 

fo llow ing trial, conviction and sentence to death. These  co sts can be as high as the expert w itness fees incurred 

during trial.

3. Supplies and Equipment

These expenses naturally accrue when additional sta ff i s  required. The estimates that fo llo w  are very 

conservative pro jections without consideration o f  inflationary factors.
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4. Training

Attorneys w ill m ost likv y need to be recruited from outside as there are few  or no "death-qualified" attorneys 

available locally , and none currently employed by the Public Defender Agency. Tra in ing in Alaska law w ill be 

required. Additionally, training for lawyers engaged in  death penalty work is  a critica l component for any death 

penalty defense unit. Both the prosecution and the defense w ill avail themselves o f  national training programs 

related to these k inds o f  ca ses that are conducted on a yearly basis.

Conclusion

Due to the accrual o f  ca ses from year to year, once implementation o f  death penalty legislation like th is occurs, 

expenses could greatly exceed that anticipated in this fisca l analysis T h is  agency has no control over the trend 

o f  homicide crim es nor the discretion that w ill be exercised by the prosecution in seeking the death penalty. 

Continued additional sta ff w ill have to be added to this agency beyond the fourth year o f  implementation o f  the 

capital crime law. Despite our best predictive efforts, th is cost estimate might very w ell understate 

staff/contractual needs. O nly several years o f  experience with the death penalty w ill permit adjustment o f 

projections and fisca l analysis.
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Cumulative Cost Su mm ary - Years 1-5

Year 1 Year 2 Year 3 Year 4 Year 5

100 - Salaries and Benefits

373.8 1044.7 1332.4 1571.2 1571.2

200 - Travel

Staff Travel 35.5 80.5 90.0 113.0 113.0

Witness Travel ; 50.0 150.0 150.0 300.0 300.0 . ..... . . . . .

Total ! 85.5 230.5 240.0 413.0 413.0

i

300 - Contractual

Agency Contractual ! 81.8 252.8 342.0 393.1 393.1

Outside Services 132.5 327.5 387.5 387.5 387.5

i

Total | 214.3 580.3 729.5 780.6 780.6

i

400 - Supplies

24.8 61.4 67.2 77.2 71.2

500 - Equipment

I
i 39.0 72.8 46.8 52.0 38.0

"
I

Grand Totals j 737.4 1989.7 2415.9 2894.0 2874.0

Permanent Full Time Positions | 6.0 16.0 20.0 24.0 24.0



F I S C A L  N O T E

S T A T E  OF A L A SK A B IL L  NO. HB 75
1999 L E G IS L A T IV E  SE SS IO N

Revision Date Dept. Affected A laska Court System
Title Capital punishment for murder of a child BRU Alaska Court System

Component Tria l Courts
Sponsor Rep. Masek
Requester House Judiciary Component Serial No. 769

Expenditures/Revenues ( T h o u s a n d s  o f  D o l l a r s )

OPERATING EXPENDITURES FY 2000 FY 2001 FY 2002 FY 2003 FY 2004 FY 2005
Personal Services 75.2 75.2 75.2 75.2 75.2 75.2
Travel 19.9 19.9 19.9 19.9 19.9 19.9
Contractual 76.0 76.0 76.0 76.0 76.0 76.0
Supplies
Equipment 13.5
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 184.6 171.1 171.1 171.1 171.1 171.1

|CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) 1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 184.6 171.1 171.1 171.1 171.1 171.1
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 184.6 171.1 171.1 171.1 171.1 171.1

Estimate o f any cu rren t year (FY99) cost: None
POSITIONS
Full-time
Part-time 4 4 4 4 4 4
Temporary

ANALYSIS: (Attach a separate page if necessary)
See attached analysis.

Prepared by: 
Agency

Approved by: 
Agency

(Nev 1»0)

Doug Woolive r, Adm in is tra tive Attorney
A laska Court System

Phone:
Date/Time:

{IvtTo irS tephanie J. Cole, Adm in is tra tive D irector/^ 
A laska Court System______________

Date

264-8265
4/14/99 11:29 AM

4/14/99
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A l a s k a  C o u r t  S y s t e m

fiscal Analysis 
HB 75

Personal Services

Salarv Benefits Total

Pro Tern Judge, Anchorage, PPT, 6 months $19,500 $8,830 $28,330

Law Clerk 1, Anchorage Trial Courts, 13D, PPT, 6 months 17,094 6,412 23,506

Law Clerk III, Appellate Courts, 15D, PPT, 6 months 19,704 6,954 26,658

Bailiff, Anchorage, 6A, NPP, 6 months 6,836 678 7,514

Subtotal 86,008

Off sot cost of existing caseload
C u rre n t ly , n o n -c a p ita l p u n ishm en t, firs t  d e g re e  m u rd e r  c a s e s  e x p e r ie n c e a 5 0 %  t r ia l r a te  a n d  la s t  
a p p ro x im a te ly  o n e  m on th . T he  D e p a r tm e n t  o f  L a w  a n tic ip a te s  3  c a s e s  with a  1 0 0 %  tria l r a te  
e v e r y  2  y e a rs . U s in g  th is  e s t im a te , th e  c o u r t  c o u ld  e x p e c t  a p p ro x im a te ly  1 -1 /2  t r ia ls  a  y e a r  o f  4  
m o n th s  d u ra tion  e a c h . T he  p r o p o s e d  le g is la t io n  w ill r e s u lt  in a p p ro x im a te ly 6 m o n th s  o f  t r ia l 
ac tiv ity . T h e re fo re , th e  c o s t  o f f s e t  is  c o m p u te d  a t  o n e -e ig h th  (3 / 4  m on th  /  6  m o n th s ) o f  th e
e s t im a te d  p e r s o n a l s e rv ic e s  c o s ts . (10,800)

Net Personal Services ______75,208

T h e  D e p a rtm e n t o f  L aw  e x p e c ts  to  p ro s e c u te  3  c a p ita l o f fe n s e s  re la te d  to  c h ild ren  e v e r y  2  y e a r s .  C a p ita l 
o f f e n s e  tr ia ls  w ill b e  sp lit in to  2  s e p a ra te  t r ia ls  w ith e a c h  la s t in g  4  m on th s . T he c o u r t  a n t ic ip a te s  
e x t ra o rd in a ry  ju r y  c o s ts  from  c a llin g  a d d it io n a l ju r o r s ,  e x te n d e d  ju r y  s e le c t io n  a n d  q u e s t io n in g , th e  n e e d  f o r  
a lte rn a te  ju ro r s , a n d  le n g th y  tria ls . T he c o u r t  a n t ic ip a te s  h igh  tra n sc rip tion  c o s ts  re s u lt in g  from  p re p a ra t io n  
o f  th e  v o lu m in o u s  r e c o rd  re q u ire d  f o r  c a p ita l o f fe n s e s . A d d it io n a l la w  c le rk s  a re  r e q u ire d  f o r  e x te n s iv e  le g a l 
r e s e a r c h  o f  m o t io n s  a n d  o th e r  le g a l q u e s t io n s .

T ravel

Jury sequestration costs - transportation, meals and lodging

1-1/2 innocence/guilt trials with 18 jurors, 7 days in deliberation each at S120 day

Offset cost of existing caseload (see note In Personal Services)
Net Travel

22,700

(2,800)

19,900

Contractual

Jury fees -1-1/2 trials at 66 days (3 months) with 18 jurors at $25 a day 

and 1 sentencing trial at 22 days (1 month) with 18 jurors at $25 a day

Contractual security guard to staff metal detector

Transcription fees - 2-1/2 transcripts of 5000 pages at $2.50 a page

Freight for high security equipment kit

Offset cost of existing casoload (see note In Personal Services)

Subtotal

Net contractual

54,500

1,000

31,300

100
86,900'

(10,900)

76,000

Equipment (one-time cost)

Standard office equipment, computer and reference materials for law clerks

Portable high security kit, consisting of walk-through metal defector and other security items.

6,000

7,500

13,500

Total Estimated Cost $184,608

Page 2 of 2
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S p o n s o r  S t a t e m e n t  f o r  H B  7 5

C A P T I A L  P U N I S H M E N T  F O R  C E R T A I N  

C R I M E S  A G A I N S T  C H I L D R E N

I have introduced H B  75 in an effort to afford more protection to the lives of Alaska's children. 

Under our present system of justice, w h e n  a sexual predator strikes they have no incentive to 

preserve the lives of their young victims.

H B  75 will serve notice to any predator w h o  would consider murdering their victim for any 

reason that they m a y  be forfeiting their o w n  life.

I wish to keep this bill narrow because I specifically want it aimed at responding to situations 

involving children.

M y  intent with this legislation is to serve notice to any sexual predator w h o  would consider 

murdering their young victim that their o w n  life would be forfeit also. Although it m a y  not 

always deter a murder, if it did only in a few instances, it would be well worth it. By giving 

the death penalty as an option to Alaskan juries instead of just a longer prison term, w e  will 

perhaps save some children which otherwise would have been lost.

Please support this effort n o w  so that w e  can be pro-active instead of re-active in our 

protection of children.



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
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DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M M arch 3 1 ,  1999

S U B JE C T : H B 75 - Capital Punishment (W ork Order No. 2 1-L S 0 3 10 \A )

T O : Representative Beverly Masek 
Attn: Eddie G rasser

F R O M : Gerald P. Luckhaupt 
Legislative Counsel

You  have requested a sectional summary o f  the above-described b ill. A s  a prelim inary 
matter, note that a sectional summary o f  a b ill should not be considered an authoritative 
interpretation o f  the b ill - the b ill it se lf  is  the best statement o f  it s contents.

Section 1  o f the b ill amends A S  05.15.140(b) to make a conform ing change necessitated by 

the creation o f  capital fe lonies in th is b ill.

Section 2 o f the b ill amends A S  1 1 . 3 1 . 1 00(d) to make a conform ing change necessitated by 

the creation o f  capital fe lonies in th is b ill.

Section 3 o f the b ill amends A S  1 1 . 3 1 . 1 10(c) to make a conform ing change necessitated by 

the creation o f  capital fe lonies in th is b ill.

Section 4 o f the b ill amends A S  1 1.3 1.12 0 (h ) by making a conform ing change necessitated 

by the creation o f  capital fe lonies in th is b ill.

Section 5 o f  the h il l amends A S  1 1 . 3 1 .120(i) by making a conform ing change necessitated 

by the creation o f  capital fe lonies in th is b ill.

Section  6 o f the h il l  amends A S  1 1 .4 1.100 (b) to provide that murder in  the first degree is  

a capital offense.

Section 7 o f the h il l  amends A S  12.30.020(a) to provide (hat a person charged with a capital 

offense i s  not e lig ib le  for release before trial.

Section 8 o f the b ill amends A S  12.30.040(b) to provide that a person convicted o f  a capital 

felony may not be released on bail either before sentencing or pending appeal.
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Section 9 of the bill amends A S  1 2 .4 7 . 1 10(b) to provide that a person that has been found 

to be incompetent to stand trial and has remained incompetent for five years may st il l be 
retried i f  the original charge i s  a capital felony.

Section 10 of the bill amends A S  12 .55 .0 25(i) to exclude capital sentencing proceedings 
from  application o f  the preponderance o f  the evidence standard o f  proof. T o  im pose the 
death penalty the trier o f  fact must find the existence o f  the aggravating factor beyond a 
reasonable doubt.

Section 11 of the bill amends A S  12 .2 5 .12 5 (a ) to add the death sentence as a permitted 
sentence upon conviction o f  murder in  the first degree.

Section 12 of the bill amends A S  12 .5 5 .12 5 ( f)  to provide that a sentence o f  death may r ot 
be suspended under the su spension o f  execution o f  sentence statute, A S  12 .55.080 .

Section 13 of the hill amends A S  12.55.125(1) by making a conform ing change.

Section 14 of the hill amends A S  12 .55 .14 5(a ) to provide that a previous conviction for a 
capital fe lony may be considered and used by a court, regardless o f  when the conviction 
occurred, as a previous conviction when im posing sentence for those offen ses for w hich the 
legislature has prescribed presumptive terms.

Section 15 of the hill amends A S  12 .5 5 .155 (f)  to clarify that that subsection on ly  applies to 

the establishment o f  aggravating and mitigating factors at sentencing for o ffen ses for w hich 
the legislature has prescribed presumptive terms.

Section 16 of the bill amends A S  12 .5 5 .18 5 (8 )  by making a conform ing change.

Section 17 of the bill i s  the statutory "meat" o f  the b ill. T h is  section adds a new chapter to 

A S  12  w ith the fo llow ing  section s:

A S  12.58.010 provides that (a) when a defendant is  convicted o f  a capital fe lony the 
court sha ll commence a separate sentencing proceeding before the same ju ry  that 
convicted the defendant or, i f  the ju ry  trial was waived or the defendant pled guilty, 
the court w ill impanel a ju ry  for the sentencing; (b) during the sentencing proceeding 
evidence may be presented as to any aggravating or mitigating factor the court 
determines to have probative value; (c) after hearing the evidence the ju ry  shall 
deliberate and issu e  a recommended sentence with written find ings o f  whether the 
ju ry  unanim ously finds the existence o f  at least one aggravating factor listed in 

A S  12.58.030 , unanimously determines by a preponderance o f  the evidence that the 
aggravating factor or factors outweigh any mitigating factors that the one or more 
members o f  the ju ry  may have found to exist by a preponderance o f  the evidence, and 

unanim ously find that the defendant should be sentenced to death.
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A S  12.58.020 provides procedures for the im position o f  sentence by the court. I f  the 
ju ry  find s as provided in A S  12 .58 .0 10 (c) then the court must im pose the death 
penalty but i f  the ju ry  does not find an aggravating factor, o r fin d s the aggravating 
factor or factors outweighed by the mitigating factors, o r does not recommend that 
the defendant be sentenced to death, then the court may not im pose the death 
sentence but must im pose a term o f  imprisonment as provided in  A S  12 .25 .125 (a ). 
When a sentence o f  death i s  imposed under th is section it i s  subject to automatic 
review by the Alaska Supreme Court under A S  12 .58.200 .

A S  12 .58 .0 30  provides a list  o f  aggravating factors w hich  may be considered by a 
ju ry  and, i f  at least one o f  these factors i s  found to exist, upon w hich  a death sentence 
may be based.

A S 12.58.040 provides a list  o f  mitigating factors w hich must be considered by the 
ju ry  along with any other mitigating factors that may e x ist  and w hich must be 
outweighed by the aggravating factor or factors in order to support a sentence o f  
death.

A S  12 .5 8 .10 0  provides procedures for an automatic, p riority review  by the Alaska 
Supreme Court o f  the judgment o f  conviction o f  any capital fe lony in  w hich the 
death sentence i s  imposed.

A S  12 .5 8 .1 10  provides that after review o f  the conviction and sentence the Alaska 

Supreme Court sha ll issu e  a death warrant and set a date o f  execution i f  the court 
upholds the conviction and sentence.

A S  12.58.200 requires the com m issioner o f  corrections to estab lish  a procedure for 

the execution o f  a sentence o f  death.

A S  12 .5 8 .2 10  requires the com m issioner o f  corrections to sp e c ify  the time and date 
o f  execution after receiving a death wan ant from the Alaska Supreme Court.

A S  12 .58 .220  sp ec ifie s that the death sentence sha ll be in flicted  by lethal injection 
within a state correctional facility.

A S  12 .58 .2 30  requires the com m issioner o f  corrections to make a return upon the 
death warrant show ing the time and place in w hich the defendant w as executed.

A S  12 .58.300  requires the com m issioner o f  corrections to g ive notice i f  the 

com m issioner believes the defendant has become incompetent or is  pregnant and 
provides a stay o f  execution.

A S  12 .5 8 .3 10  provides procedures for determining and review ing the competency 
o f  the defendant.



A S  12 .58 .32 0  provides that i f  the defendant i s  pregnant the sentence o f  death shall 
be stayed during the pregnancy and when the defendant i s  no longer pregnant that the 
sentencing court sha ll notify the Alaska Supreme Court and the com m issioner o f  
corrections and the supreme court w ill issu e  a new death warrant.

A S  12 .58 .90 0  provides definitions.

Section 1 8  o f  the b il l  amends A S  22.07.020(a) and provides that the court o f  appeals does 
not have appellate ju risd iction  in  a case involv ing crim inal prosecution when the death 
sentence has been imposed.

Section 19  o f  the h il l amends A S  22.07.020(b) to provide that the court o f  appeals does not 
have appellate ju risd ictio n  to review appeals o f  death sentences.

Section 20 o f the h il l amends A S  47.10 .0 10 (e) makes a conform ing change to the juven ile  
waiver p ro v isio n s necessitated by the creation o f  capital fe lon ie s in  th is b ill.

Section 2 1  o f  the b ill amends A S  47.10.060(f) makes a conform ing change necessitated by 
the creation o f  capital fe lon ies in th is b ill.

Section s 22 and 23 o f  the b ill provide notice provisions for court ru les changes necessitated 
by the b ill.

G P L :jd r
9 9 -175 .jd r
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S T A T E  O F F I C E

A laska Peace Officers A ssociation
P.O. Box 2401C6 Anchorage, Alaska 99524-0106 Phone (907) 277-0515 Fax (907) 272-5355

Representative Masek February 19, 1999
Alaska State Legislature 
State Capital
Juneau, Alaska 99801-1182 

Dear Representative Masek,

At a recent meeting of the APOA Board of Directors, we unanimously 
agreed to endorse HB 75.

Please contact us if there is anything we can do to assist you with this bill 
as it proceeds through the legislative process. You may contact us at the 
APOA office in Anchorage at 277-0515.

Thank you for sponsoring this legislation.

Sincerely,

John Charbonneau 
State President
Alaska Peace Officers Association





ALASKA STATE LEGISLATURE
H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

Representative Norman Rokeberg, Chairman ^ o T
Representative Andrew Halcro, Vice-Chairman 
Representative John Harris
Representative Lisa Murkowski § £ ^ 7 5 * ^
Representative Jerry Sanders \ rl f f l  tffeg
Representative Tom  Brice 
Representative Sharon Cissna

M E M O R A N D U M

TO : Rep. Pete Kott, Chairman
House Judiciary Committee

FRO M : Rep. Norman Rokeberg. Chairman
House Labor &  Commerce Com m i\ee

D A T E : March 4, 1999

R E : House B ill 79

I would request that House B ill 79 (U C C : Letters o f  Credit) be scheduled for a hearing before 

the House Judiciary Committee.

Attached are:

1 . HB 79
2. Sponsor Statement
3. Zero fiscal note from Department o f  Commerce &  Econom ic 

Development
4. "A  Few Facts About U C C  A rticle 5 - Letters o f  Credit”
5. "W hy States should Adopt U C C  .Article 5 - Letters o f  Credit"
6. Sectional A na lysis prepared by Theresa Bannister, Legislative Counsel

7. Tw o letters from Arthur H. Peterson, Uniform  Law Com m issioner for 

Alaska
8. Support letter from Department o f  Law

Mr. Art Peterson, 586-4000, testified before the House Labor & .  Commerce Committee on this 
issue. It would be helpful i f  M r. Peterson could testify before the House Jud iciary Committee 
when it considers th is legislation. I am also attaching one copy o f  "Rev ised  A rticle  5. Letters o f  

Credit" which may be helpful to you and your committee aide regarding fh is b ill.

T h a n k  y o u  for y o u r  consideration.

State Capital 
Juneau. AK  99801-1182 
Telephone: (907) 465-4954 
Fax: (907)465-2040



SPONSOR STATEMENT FOR 
BILL REVISING UNIFORM COMMERCIAL CODE, ARTICLE 5 

(LETTERS OF CREDIT)
House Labor and Commerce Committee

The basic purpose o f  the revision o f  Article 5 o f  the Uniform Commercial Code is to 

update the law governing the $200 billion U.S. letter-of-credit industry. All 50 states and Puerto 

Rico, Guam, and the District o f  Columbia have adopted the UCC, including Article 5. It is now  

necessary for Article 5 to be revised, to recognize changes in technology and in commercial 

practices, so as to avoid litigation over the increasing number o f  issues that are no longer 

adequately dealt with in the decades-old current lav/. One o f  the main features o f  this revision is 

the simplification o f  Article 5. Another is its recognition o f  the Uniform Customs and Practices 

for Documentary Credits, a body o f  material that is used in conjunction with most international 

letters o f  credit.

Letters o f  credit are used to obtain payment as a backup to other kinds o f  credit extension; 

they are very important in international trade. Prior ambiguities in the law dealing with the 

concept o f  fraud in the transaction are clarified. Article 5 becomes much simpler and less detailed 

because o f  the explicit reliance upon standards o f  practice. It continues to provide rules that can 

be waived or modified by agreement between the parties.

This revision o f  Article 5, promulgated by the National Conference o f  Commissioners on 

Uniform State Laws in 1995, has already been enacted in 39 jurisdictions and, as o f  January 15 o f  

this year, is pending in the legislature o f  an additional jurisdiction. It is necessary for Alaska to 

enact this bill in order to keep up with developments in the commercial law area, and avoid 

becoming a commercial backwater.

Thank you.

SPO N SO R S T A T E M E N T  F O R  B I L L  R E V IS IN G  C O M M E R C IA L  C O D E  A R T I C L E  5
dv/ahp/spoiwof statement
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A Few Facts About 
LTCC ARTICLE 5 - LETTERS OF CREDIT

PURPOSE: Letters of Credit are used to obtain payment as a backup to other kinds of credit
extension; they arc very important in international trade. In the revisions there is 
explicit recognition of standards of practice, 90 that standards such os the Uniform 
Customs and Praotices for Documentary Credits can govern many of the particulars of 
letters of credit Prior ambiguities with the concept of fiaud in the transaction are 
clarified. Damages for a dishonored or repudiated letter of credit are limited to amount 
of the document plus Incidental damages. Consequential damages are not permitted. 
Article 5 becomes much simpler and less detailed because of the explicit reliance upon 
standards of practice. Article 5 continues to provide rules that can be waived or 
modified by agreement between the parties.

ORIGIN: Completed by the Uniform Law Commissioners, in conjunction with the American Law
Institute, in 1995.

ENDORSED BY: American Bar Association

For any ftirther information about UCC Article 5, Leltcis of Credit, please contact John McCabe 
or Katie Robinson at 312-915-0195.

STATE
ADOPTIONS:

Alabama 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
District of 

Columbia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota

Mississippi
Missouri
Montana
Nebraska
Nevada
New Hampshire 
New Jersey 
New Mexico 
North Dakota 
Ohio
Oklahoma
Oregon
South Dakota
Tennessee
Utah
Vermont
Virginia
Washington
West Virginia
Wyoming

1999
INTRODUCTIONS: Texas

(Please note: Thb information cun abo be fotniJ on our Wch Site at www.nccusl.otfi)

( IfI S> 99)

http://www.nccusl.otfi


U C C  A R T IC L E  5 -  L E T T E R S  O F  C R E D IT
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WHAT:

WHY:

WHEN:

HOW:

WHO:

Modernizes and clarifies our country’s principal law dealing with letters of 
credit
Our present law was drafted almost 40 years ago. It is outmoded and no 
longer reflects commercial practice.
New legal issues have developed which are resolved by the new law.

Revised Article 5 also conforms our law with international law and practice, 
which facilitates international trade.
Finally, the use of letters of credit has expanded enormously in the past 
decade or two. They are now used in many large domestic commercial 
transactions.
Now.
Revised Article 5 has been approved by the American Law Institute and the 
National Conference of Commissioners on Uniform State Laws.

American Bar Association approval is anticipated in due course.

The final text of revised Article 5 is available now.

Introduction is anticipated this year or next year in about 20 states, including 
major money center states such as New York, California and Dlinois.

States which do not adopt revised Article 5 will find themselves behind the 
rest o f the country and the rest of the world.

\a ^  V U je. > t  C . C U . S L

Drafted^with the active participation of advisors from national and 
international businesses, banks, bar associations and government agencies.

Professor James J. White, co-author of the White & Summers treatise on the 
Uniform Commercial Code, was the reporter.



W H Y  S TA TE S  S H O U L D  A D O P T  
U C C  A R T IC L E  5 -  L E T T E R S  O F  C R E D IT

—  y i c e u . s L

The revision to Article 5 of the Uniform Commercial Code — Letters of Credit —
updates the law governing the $200 billion U.S. letter of credit industry. Banks, and
occasionally other persons, issue letters of credit to better assure payment to a third party 
by a customer up to a stated amount, for a stated period of time. Half of all exports outside 
the U.S. are financed by letters o f credit.

Since the 1950s when this article was originally promulgated, the practices and 
technologies employed with letters of credit have changed substantially, including the use of 
electronic and computer technology. Litigation has increased as the volume of credits and 
the uncertainties of the law have stimulated controversies. Thus revision to UCC5 is both 
appropriate and timely.

There are a number of reasons why every state should adopt revised UCC Article 5:
<► LETTERS OF CREDIT ARE IMPORTANT - Letters of credit are very 

important in international trade. It has become a common method of
guaranteeing and obtaining payment. The use of letters of credit has
increased in recent years as foreign trade has expanded and increased. The 
law which regulates letters of credit - UCC Article 5 - is obviously an 
important component to expansion of foreign trade.
UCC5 RECOGNIZES THE UCP 500 - UCC5 recognizes the Uniform 
Customs and Practices for Documentary Credits (UCP 500), which is used in 
most international letters of credit. The UCP 500 was promulgated by the 
International Chamber of Commerce and provides operational rules and 
standards that have international acceptance.

► STANDARDS OF PRACTICE ARE RECOGNIZED - Revised UCC5 
specifically includes the most commonly used standards of practice. The 
revision coordinates with current standards of practice by including: deferred 
payment obligations, reasonable time to examine documents, preclusion, and 
the return of documents.



► UCC5 IS MODERNIZED — Original UCC5 in many ways is out o f touch with 
current practice and major gaps cause unnecessary litigation. The revised 
UCC5 authorizes the use of electronic technology; expressly permits deferred 
payment letters of credit and two-party letters of credit; provides rules for 
unstated expiration dates and "perpetual" letters of credit; and conforms to 
existing practice for assignment of proceeds.

► UNIFORM ITY — It is important that U.S. law regarding letters of credit be 
in accord with international rules and practices, but since letters of credit are 
a major instrument in domestic transactions as well, both international and 
domestic trade requires uniformity of law. These rules should be consistent 
within the United States.

* CONCLUSION — The revised UCC Article 5 is a significant improvement
over current provisions, and will lessen litigation, clarify matters which had 
been disputed, and encourage sound practices, promoting international trade. 
For a ll o f these reasons, UCC5 should be adopted by all states as soon as 
possible.

*



L E G A L  S E R V I C E S

D IV IS IO N  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  

L E G IS L A T IV E  A F F A IR S  A G E N C Y

(907) 465 -3 8 6 7  or 4 6 5 -2 4 5 0  S T A T E  O F  A L A S K A

FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105

M E M Q R A N D U M  February 17, 1999

SUBJECT; Sectional summary o f  MB 79 relating to letters o f  credit (Work Order
No. 2I-LS0375\D)

TO: Representative Norman Rokeberg, Chair
House Labor and Commerce Committee 
Attn: Janet Seitz

FROM: U l i e s a  Bannister
Legislative Counsel

You have requested a sectional summary o f  the above-described bill,

As a preliminary matter, note that a sectional summary o f  a bill should not be considered an 
authoritative interpretation o f  the bill. The introductory remarks and the other descriptions 
o f  the sections necessarily contain some generalizations and simplifications. As a result, 
please keep in mind that the bill itself is the best statement o f  its contents.

1 3 a s ic _ d c ic r ip lio jiL _ d c i3 n it iQ jis _ u s td _ i ii_ iii i i im a r ,v .. In general, a letter o f  credit is an 
agreement by a bank or other person made at the request o f  a customer that the bank or other 
person will honor demands for payment (or a demand for delivery o f  an item o f  value) when 
the conditions in the letter o f  credit arc met. As an example, a letter o f  credit may be used 
when a bank customer wants to buy some merchandise, but the manufacturer won't ship 
without assurance o f  payment. The hank issues a letter o f  credit and is the "issuer." The 
customer requesting the letter o f  credit is the "applicant." The manufacturer (or other person 
who will he paid) is the "beneficiary."

To obtain the payment or delivery, the beneficiary must present the required documents. 
This is referred to as a "presentation" o f  the documents or "presenting" the documents. 
When the hank pays or delivers the item to the manufacturer, the bank "honois" the letter o f  
credit. If the bank doesn't pay or deliver upon presentation o f the documents, the bank 
"dishonors" the letter o f  credit.

If the bank authorizes another person to make the payment or deliver under a letter o f  credit, 
that person is a "nominated person." If the nominated person also undertakes to honor a 
letter o f  credit, that person is a "confirmer."

An "adviser" is a person who noli lies the beneficiary (or another "adviser" who will notify 
the beneficiary) that a letter o f  credit has been issued, confirmed, or amended.


