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BARR: I am greatly In favor of establishing public libraries.
However, there is great doubt in my mind as to whether this is 
constitutional material. V/e do have a lav; establishing library 
boards which v/ill carry over to the new state, of course, and if 
v/e put such a proposal into the constitution, it v/ill be p e r­
manent, If at some future time v/e decide that conditions are so 
bad v/e can't afford libraries or want to abolish them, we can't 
very v/ell do it if it Is In the constitution. I would like to 
point out, the library board is one of the minor departments at 
the present time, and in the report submitted by the Committee 
on the Executive Branch which deals with the establishment of 
the various departments of the government, no mention v/as made 
of many departments much more important than a library board for 
the simple reason that It was supposed the legislature v/ould 
make lav/s relating to it.

PRESIDENT EGAN: Shall the proposed amendment as offered by Mrs.
Hermann be adopted by-the Convention? Mrs. Hermann.

HERMANN: I claim the prerogative of making the final remarks
about this brainchild of mine, and I want to 3ay in answer to 
Mr. Barr's statement, except for the public school system of 
Alaska, I don't think that anything is more important than 
library service. Maybe he does not read as much as I do, maybe 
he reads more but buys his own, but I feel very strongly that 
the entire cultural pattern of a state or any unit of government 
is set by the library facilities it offers to the people of that 
country, and I hope that you will pass this amendment because 
just for the very reason that he says that v/e might sometime 
feel too poor to afford a library service. I don't think v/e can 
ever be too poor to afford a library service, and I don't think 
there is anything In our government, aside from our public 
school system, that is so valuable to the citizens as a whole 
as a library service.

McNEES: Roll call, please.

PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mrs. Hermann be adopted by the Convention?" The 
Chief Clerk will call the roll.

STEWART: May we have it read?

PRESIDENT EGAN: Could the Chief Clerk please read the amendment
at this time.

CHIEF CLERK: "Add a new Section 2 and renumber succeeding sec­
tions: 'The state shall provide for a Unified Library Service'."'

(The Chief Clerk called the roll with the following result:
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R e l e v a n t  C o u r t  C a s e s

Traverse City School District v. Attorney General, 3 8 4  Mich. 390, IN 

R E  Proposal C, 1 8 5  N.W. 2 d  9, January 1 9 7 1

L e m o n  v. K u r t z m a n ,  4 0 3  U S  602, 2 9  L  E d  745, J u n e  1 9 7 1

W a r r e n  v. N u s b a u m ,  1 9 8  N.W. 2 d  650, July 1972

W a r r e n  v. N u s b a u m ,  2 1 9  N.W. 2 d  577, J u n e  1 9 7 4

R u n y o n  v. McCrary, 4 2 7  U S  160, 4 9  L  E d  2 d  415, J u n e  1 9 7 6

Sheldon Jackson College v. State of Alaska, 599 P.2d, 127 Aug. 1979

Mueller v. Allen, 4 6 3  U S  388, 7 7  L  E d  2 d  721, J u n e  1 9 8 3

Aguilar v. Felton, 4 7 3  U S  402, 8 7  L  E d  2 d  290, July 1 9 8 5

G r a n d  Rapids S c h  Dist. v. Ball, 4 7 3  U S  373, 8 7  L  E d  2 d  2 6 r. , July 8 5

Witters v. W a s h .  Dept, of Serv., 4 7 4  U S  4 8 1  L  E d  2 d  846, J a n  1 9 8 6

Bishop v. A m o s ,  4 8 3  U S  327, 9 7  L  E d  2 d  273, J u n e  1 9 8 7

Davis v. Grover, 4 8 0  N.W. 2 d  460, M a r c h  1 9 9 2

Florence Co. Sch. Dist. v. Carter, 5 1 0  U S  7, 126 L  E d  2 d  284, 1 9 9 3

Zobrest v. Catalina Foothills Sch. Dist. 1 2 5  L  E d  2 d  793, 1 9 9 4

C a m p b e l l  v. M a n c h e s t e r  Bd. of Sch. Dir., 6 4 1  a.2d 352, Jan. 1 9 9 4

Agostini v. Felton, 1 3 8  L  E d  391, J u n e  1 9 9 7

J a c k s o n  v. Benson, 5 7 8  N.W. 2 d  602, J u n e  1 9 9 8

K o t t e r m a n  v .  K i l l i a n ,  S u p r e m e  C o u r t  C V - 9 7 - 0 4 1 2 - S A ,  J a n u a r y  1 9 9 9
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(A) L e m o n  v. K u r t z m a n ,  4 0 3  U.S. 602, 7 0 2  (1971) 8-1 vote

Recent decisions by the U.S. S u p r e m e  Court m a k e  clear that unlike 

direct subsidies to religious schools, educational benefits that include 
religious schools a m o n g  the range of options do not violate the First 

A m e n d m e n t .

T h e  U.S. S u p r e m e  Court applies a three-part test to determine 
whether state action violates the First A m e n d m e n t ' s  prohibition 
against establishment of religion "establishment clause."

(1) W h e t h e r  the action has a "secular purpose."
(2) W h e t h e r  its "primary effect' is to advance religion
(3) W h e t h e r  it creates "excessive entanglement'

. Litigation in the school choice area revolves around the second a n d  third 
questions.

(B) Corporation of the presiding Bishop v. A m o s ,  4 8 3  U.S. (1987)

Alleged religious discrimination in violation of Title VII of the Civil Rights 

Act of 1964. T h e  S u p r e m e  Court Ruled: Applying the test set out in 
L e m o n  v. Kurtzman, 4 0 3  U.S. 602. 702's exemption to religious 

organizations' secular activities does not violate the Establishment 
Clause. There is ample r o o m  under the Clause for benevolent neutrality 
which will permit religious exercise to exist without sponsorship and 

without interference.

Section 702's first requirement of the three-part L e m o n  test that 
challenged law serve a "secular legislative purpose." This requirement is 
a i m e d  at preventing the relevant governmental decision-maker from 
abandoning neutrality a n d  acting with the intent of promoting a 

particular point of view in religious matters. It is a permissible legislative 
purpose to alleviate significant governmental interference with the ability 
of religious organizations to define a n d  c a n y  out their religious missions.

Section 702, Lemon's second requirement that the challenged law have a 
principal or primary effect that neither advances m o r e  inhibits religion. 
A  law is not unconstitutional simply because it allows churches to 
advance religion, which is their very purpose. Far a law to have 

forbidden "effect," the G o v e r n m e n t  itself m u s t  have advanced religion 
through its o w n  activities a n d  influences. 7 0 2  is rationally related to the 

legitimate purpose of alleviation significant governmental interference



with the ability of religious organizations to define a n d  carry out their 

religious missions.

Section 702, Lemon's third requirement is satisfied sine 7 0 2  does not 
impermissibly entangle church and state. Rather, is effects a m o r e  

complete separation of the two.

B u t  in 1994-, the Court unanimously overturned its prior ruling, 
remarking that "jurisprudence has evolved greatly since 1961 and in 
directions unpredictable at that time, thus "we must examine the 
constitutional issues anew in light of more recent teachings."

(G) W a r r e n  v. N u s b a u m ,  2 1 9  N.E.2d 7 3 7  (III. 1973)

Court decisions interpret state constitutions to parallel the First 
A m e n d m e n t .  Therefore, the recent First A m e n d m e n t  cases should 

control state constitutional interpretation.

(C) Mueller v. Allen, 4 6 3  U.S. 3 8 8  (1983) 5-4 vote

T h e  Court upheld Minnesota's income tax deduction for educational 
expenses, including private school tuition. The Court resolved the 

question left open in Committee for Public Education a n d  Religious 
liberty v. Nyquist 413 U.S. 756 (1973), upholding tax deductions for 
public a n d  private school expenses even though the vast majority were 

claimed b y  religious school parents.

(D) Witters v, Dep't of Services for the Blind, 4 7 4  U.S. 4 8 1  (1986)

T h e  Court unanimously upheld the use of public funds b y  a blind 

student pursuing a divinity degree in a religious caooege.

Zobrest v. Catalina Foothills School Dist., 1 1 3  S. Ct. 2 4 6 2  

(1993)

T h e  Court ruled that the First A m e n d m e n t  does not forbid the use of 
public funds to provide a n  interpreter for a deaf child attending a 

Catholic high school.

C a m p b e l l  v. Man c h e s t e r  Bd. O f  School Directors, A.2d, 1 9 9 4  

W e s t l a w  1 6 2 6 4 5  (Vt. J a n  28, 1994), at 3

T h e  Court ruled that the First A m e n d m e n t  forbade funding for children 
to attend religious schools, Swart v. South Burlington School Dist., 167 

A.2d 5 1 4  (Vt. 1961).

(E)

(F)



( H )  D a v i s  v .  G r o v e r ,  4 8 0  N . W . 2 d  4 6 0  ( W i s .  1 9 9 1 )

T h e  plaintiffs challenged the Milwaukee Parental Choice Program on the 

grounds that it w a s  a "local" bill enacted as part of the budget, that it 
failed to provide a constitutionally m a n d a t e d  "uniform" education, and 

that it captained inadequate regulations to ensure the program’s public 
purpose would be fulfilled. T h e  Wisconsin S u p r e m e  Court rejected the 

challenge on all grounds.

(I) R u n y o n  v. McCrary, 4 2 7  U.S. 1 6 0  (1976)

Private schools are already subject to the federal statute prohibiting 
discrimination o n  the basis of race in m a k i n g  contracts, which w a s  held 
applicable to private schools in the above mentioned case. In addition, 
.private schools m u s t  avoid racial discrimination in order to maintain tax- 

exempt status under the Internal Revenue Code (Bob Jones University v. 
United States, 461 U.S. 5 7 4  (1983)}. Receipt of public funds in a school 
choice program w o u l d  likely have no additional effects o n  a private 

school's obligations with respect to race discrimination.

(J) Florence C o u n t y  School Dist. F o u r  v. Carter, 1 1 4  S.CT. 3 6 1  

(1993)

U n d e r  the Individuals with Disabilities in Education Act, federal and  

state courts consistently have ruled that where public schools fail to 
provide disabled youngsters "appropriate" education, they m u s t  provide 

s u c h  opportunities in private schools.

(K) J a c k s o n  v. B e n s o n  4-2 vote

T h e  Wisconsin S u p r e m e  Court upheld a 1995 state law that expanded 
the Milwaukee voucher program to include religious schools.

(L) K o t t e r m a n  v. Killian, C - B - 9 7 0 4 1 2 - S A  3-2 vote

Suite brought challenging tax credit law on Establishment Clause 
grounds. Oral arguments presented to Arizona S u p r e m e  Court in 
October 1997. Decision expected in August 1998.

N O T E :  See attached fax Analysis of the Arizona School Choice Victory 
J a n u a r y  27, 1999
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Analysis of the ArizonaJSchool CholceVtoory

The decision lata yesterday by the Arizona Supreme Court upholding the state income tax 

credit for contributions to private scholarship programs provides strong jurisprudential support for 

school choice and could give a boost to scholarship programs across the nation.

The tax credit plan allows taxpayers to reduce their tax liability by up to S50Q for private 

scholarship contributions and up to $200 for contributions to publio schools for extracurricular 

activities. It was challenged by the Arizojia Education Association, the A C L U ,  and others on First 

Amendment and state constitutional grounds. IJ represented Superintendent of Public Instruction 

Lisa Grahain-Kccgan, Jeff Flake of the Gold water Institute, Trent Franks, and several families 

who hope to receive scholarships for their children.

The 3-2 ruling is in excess of 80 pages, with the Court sharply divided on both First 

Amendment and state constitutional grounds. The First Amendment ruling makes the case a 

candidate for review by the U.S. Supreme Court.

The majority opinion by Chief Justice Thomas A. Zlakct is scholarly and tightly reasoned. 

A m o n g  other cases, the decision oites tho Wisconsin Supreme Court’s ruling on the Milwaukee 

school choice program (Jackson v. Benson). as well as the U.S. Supreme Court’s decision in 

Mueller v, Allen upholding tax deductions for sohool expenses.

Under the First Amendment, die Court ruled that the " p r i m a r y  b e n e f l o la r i e s  o f t h i s  c r e d i t  

a r e  t a x p a y e r s  w h o  c o n t r i b u t e  t o  t h e  [ s c h o o l  t u i t i o n  o r g a n i z a t i o n s ] ,  p a r e n t s  w h o  m i g h t  o t h e r w i s e  

b e  d e p r i v e d  o f  an o p p o r t u n i t y  t o  m a k e  m e a n i n g f u l  d e c i s i o n s  a b o u t  t h o i r  c h i l d r e n ' s  e d u c a t i o n s ,  

a n d  th e  c h i l d r e n  t h e m s e l v e s . "  Private schools are "at best o n l y  i n c i d e n t a l  beneficiaries."

B y  creating the program, the legislature “hoped to encourage the development of 
educational settings that would invigorate learning, improve academic achievement, and provide 
additional choices to parents and children," the majority rcaaoned.

1717 Pennsylvania Avenue, NW Suite 200 Washington. DC 20006 (202)955-1300 (202) 955-1329 Fax
e-mail: Oeneral@ij.org Homepage: www.y.org
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Decisions from the Ohio, Vermont and Maine S u p r e m e  Court's still 
pending. Institute for Justice is closely monitoring the legal aspects of 

school choice in Texas, Florida, N e w  York City, Pennsylvania, Arizona 

a n d  Virginia.

T h e  following organization have requested a basic package o n  Sponsor 
Substitute H o u s e  Bill 5. These organizations will be reviewing Alaska's 

Education Voucher Program and providing c o m m e n t s  in regard to 

Alaska's School Choice Program as compared to the rest of the nation.

Center for Education Reform 
Heritage Foundation 
F o r d h a m  Foundation
Association of Christian Schools International 

Institute for Justice 
Paciiic Legal Foundation
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turcs and revenues shall adopt such budgets only after a public hearing in a manner 
prescribed by law.

History: Const. 1963, Art. VII, Section 32, Eff. Jan. 1, 1964.

See. 33. Any elected officer of a political subdivision may be removed from office 
in the manner and for the causes provided by law.

History: Const. 1963, Art, VII, Section 33, Eff. Jan. I, i964.
Former Constitution: See Const. 1908, Art. IX, Section 8.

Section 34. Construction of constitution and law concerning 
counties, townships, cities, villages.

Sec. 34. The provisions of this constitution and law concerning counties, townships, 
cities and villages shall be liberally construed in their favor. Powers granted to 
counties and townships by this constitution and by law shall include those fairly 
implied and not prohibited by this constitution.

History: Const. 1963, Art. VII, Section 34, Eff. Jan. 1,1964.

Sec. 1. Religion, morality and knowledge being necessary to good government and 
the happiness of mankind, schools and the means of education shall forever be 
encouraged.

History: Const. 1963, Art. VIII, Section I, Eff. Jan. I, 1964.
Fenner Constitution: See Const. 1908, Art. XI, Section I.

Section 2. Free public elementary and secondary schools;
discrimination.

Sec. 2. The legislature shall maintain and support a system of free public elementary 
and secondary schools as defined by law. Every school district shall provide for the 
education of its pupils without discrimination as to religion, creed, race, color or 
national origin.

No public monies or property shall be appropriated or paid or any public credit 
utilized, by the legislature or any other political subdivision or agency of the state 
directly or indirectly to aid or maintain any private, denominational or other 
nonpublic, pre-elcmentary, elementary, or secondary school. No payment, credit, 
tax benefit, exemption or deductions, tuition voucher, subsidy, grant or loan of 
public monies or property shall be provided, directly or indirectly, to support the

Section 33. Removal of elected officers. $

A R T I C L E  VIII 
Education

Section 1. Encouragement of education.

Nonpublic schools, prohibited aid.

SO
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attendL'.we of any student or the employment of any person at any such nonpublio 
school or at any location or institution where instruction is offered in whole or in 
part to such nonpublic school students. The legislature may provide for the trans­
portation of students to and from any school.
History: Const. 1963, Art. VIII, Section 2, Off. Jan. 1,1964;--Am. Init., approved Nov. 3, 1970, 
Eff. Dec. 19,1970.
Constitutionality: Portion of second sentence of second paragraph of this section, prohibiting use 
of public money tosupporl attendance ofany student orcmploymcnt of any person at any location 
or institution where instruction is offered in whole or in part to nonpublic students, was held 
unconstitutional, void, and unenforceable because it contravened free exercise of religion 
guaranteed by the United States Constitution and was violative of equal protection of laws 
provisions of United Slates Constitution. Traverse City School District v. Attorney General, 384 
Mich. 390,185 N.W.2d 9(1971).
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Section 3. State board of education; duties.

Sec. 3. Leadership and general supervision over ail public education, including 
adult education and instructional programs in state institutions, except as to institu­
tions of higher education granting baccalaureate degrees, is vested in a state board 
o f education. It shall serve as the general planning and coordinating body for all 
public education, including higher education, and shall advise the legislature as to 
the financial requirements in connection therewith.

Superintendent of public instruction; appointment, powers, duties.

The state board of education shall appoint a superintendent of public instruction 
whose term of office shall be determined by the board. He shall be the chairman of 
the board without the right to vote, and shall be responsible for the cxccudon of its 
policies. He shall be the principal executive officer of a state department of 
education which shall have powers and duties provided by law.

State board of education; members, nomination, election, term.

The state board of education shall consist of eight members who shall be nominated 
by party conventions and elected at large for terms of eight years as prescribed by 
law. The governor shall fill any vacancy by appointment for the uncxpircd term. The 
governor shall be ex-officio a member of the state board of education without the 
right to vote.

Boards of institutions of higher education, limitation.

The power of the boards of institutions of higher education provided in this 
constitution to supervise their respective institutions and control and direct the 
expenditure of the institutions’ funds shall not be limited by this section.
History: Const. 1963, Art. VIII, Section 3, Eff. Jan. 1, 1964.
Former Constitution: Sec Const. 1908, Art. XI, Subsection 2,6.

51



'.'.V. i.

RULES OF CONSTRUCTION

[1] This case requires the construction 
of a constitution, where the technical rules 
of statutory construction do not aoply. 
McCulIoch v. Maryland, 17 U.S. (4 W1 :at) 
316,407,4 L.Ed. 579 (1819).

[2] The primary rule is the rule of 
"common understanding” described by Jus­
tice Cooley:

"A constitution is made for the people 
and by the people. The interpretation 
that should be given it is that which 
reasonable minds, the great mass of the 
people themselves, would give it. ‘For 
as the Constitution does not derive its 
force from the convention which framed, 
but from the people who ratified it, the 
intent to be arrived at is that of the 
people, and it is not to be supposed that 
they have looked for any dark or abstruse 
meaning in the words employed, but 
rather that they hcve accepted them 
in the sense m-ost obv ous to the common 
understanding, and >atified the instru­
ment in the belief tha that was the sense 
designed to be coi vcyed.' (Cooley’s 
Const. Lim. 81)," (I ohasis added.)

(See-also quotations on "common under­
standing" in the per curiam opinion of the 
companion Carman case, supra.)

[3] A second rule is that to ~*arify 
meaning, the circumstances surroi ding 
the adoption of a constitutional provision 
and the purpose sought to be accomplished

•
I . T ho  concept of tho s ta to  p u rch a s in g  

secu la r educa tiona l serv ices from  non - 
p ub lic  schools h a s  been Im p lem en ted  In 
v a rio u s  ways. M ichigan im p lem en ted  I t  
by p ay in g  pub lic  m onies to  ellg ib lo non - 
pub lic  schools to  p ay  a  p o rtio n  o f  tho  
s a la r ie s  o f la y  te ache rs who ta u g h t secu ­
la r  sub jec ts  In  tho  nonpub llc schoo l. 1070 
P .A . 100 Secs. 55-GGa; M .S .A .. 15.1019 
(1 0 5 - llG n ) . T h is  Is s im ila r to  tho  R hode 

. I s la n d  's ta tu te  w hich  p rovides s a la ry  sup -

1 4  .Mich. 185 N O R T H  W E S T E R N R E P O R T E R ,  2d S E R I E S

may be considered. On this point this 
Court said the following:

"In construing constitutional provi­
sions where the meaning may be ques­
tioned, the court should have regard to 
the circumstances leading to their adop­
tion and the purpose sought to be ac­
complished." Kearney v. Board of State 
Auditors, 189 Mich. 666, 673, 155 N.W. 
510, 512.

[4] A third rule is that wherever pos­
sible an interpretation that dpcs not create 
constitutional invalidity is preferred to one 
that docs. Chief Justice Marshall pur­
sued this thought fully in Marbury v. Mad­
ison, 5 U.S. (1 Cranch) 137, 2 L.Ed. 60, 
which we quote in part:

" I f any other construction would ren­
der the clause inopera'.iv:, that is an 
additional reason fo* rejecting such 
other construction, * * * ”

II.

THE EFFECT OF AMENDED ARTI­
CLE 8, SECTION 2, CONSTITU­
TION OF 1963 ON CHAPTER 2, 
ACT 100 OF 1970

In Advisory Opinion re Constitutionality 
of P.A. 1970, No. 100, 384 Mich. 82, 180 
N.W.2d 265 (1970), we held that the Con­
stitution of Michigan did not prohibit the 
purchase with public funds of secular ed­
ucational services from a nonpublic school.1

(5,6] Article 8; Sec. 2, as amended by 
Proposal C, now prohibits the use of 
public funds "directly or indirectly to aid

p lcm ca t3  to  la y  te ach e rs  In  nonpubH u 
school sy s tem s in  o rd e r to  a t t a i n  s a la r ie s  
com pe titiv e  w ith  tho se o f th o  .p u b lic  
school sy s tem . T ho  P en n sy lv an ia  s t a t u t e  
p rov ides pub lic  re im bu rsem en ts to  c lcm en - 

. t a r y  p a ro ch ia l schools fo r tho  a c tu a l  ex ­
p e n d itu re s  th ey  In cu rred  In  p u rc h a s in g  
se rv ices fo r  se cu la r edu ca tio n  w i th o u t  
re g a rd  to  tho  fa c t w h e th e r th o  te a c h e r  
w as a  la ym an  o r  a  m em ber o f a  re lig io u s  
o rd e r.



1 8  Mich. : 185 N O R T H  ' W E S T E R N  R E P O R T E R ,  2d S E R I E S

dents are prohibited by any of the five 
prohibitions mentioned above. This ques­
tion will be considered under three head­
ings:

1. Shared time— at the public school.

[8] Attorney General’s Opinion 4715 
construes Proposal C to prohibit shared 
time services at the public school as fol­
lows :

"Under the amendment, public funds 
could not be used to support the at­
tendance of nonpublic school students 
at 'any location or institution where in­
struction is offered in whole or in part 
to nonpublic school students/ (Empha­
sis supplied.)"

This is a shocking result. It violates both 
the free exercise of religion and the equal 
protection provisions of the United States 
Constitution. (See Part VIII)

a 3  i t  s h a l l  d e e m  n e c e s s a r y  o r  d e s ir a b le  

f o r  th o  m a in t e n a n c e  a n d  im p r o v e m e n t  o f  

■ t h e  s c h o o ls ;  d e te rm in e  th o  c o u r s e s  o f  

s t u d y  to  b e  p u r s u e d  a n d  c a u s e  t h e  p u p i ls  

a t t e n d in g  s c h o o l in  s u c h  d i s t r i c t  to  be 

t a u g h t  i n  s u c h  s c h o o ls  o r  d e p a r t m e n t s  

o s  i t  m a y  d e e m  e x p e d ie n t :"  ( M . C . L . A .  

3 4 0 .5 8 3 ;  . U S . A .  1 5 .3 5 8 3 .)

A s  g o o d  a  d e s c r ip t io n  o s  a n y  o f  s h a r e d  

t im e  i s  fo u n d  i n  th e  U n it e d  S t a t e s  S e n o to  

E d u c a t io n  S u b c o m m it t e e  R e p o r t  o n  t h a t  

s u b je c t ,  w h ic h  r e a d s :

“ A s  g e n e r a l ly  u se d  in  c u r r e n t  l i t e r a t u r e  

in  t i  e  f ie ld  o f  e d u c a t io n , th e  te r m  's h a r e d  

t im e ’ m e a n s  a n  a r r a n g e m e n t  f o r  p u p i ls  

e n r o l le d  i n  n o n p u b l ic  e le m e n t a r y  o r  s e c ­

o n d a r y  s c h o o ls  to  a t t e n d  p u b l ic  s c h o o ls  

f o r  in s t r u c t io n  in  c e r t a in  s u b je c t s  .

T h o  s h a r e d  t im e  p r o v is io n  i s  o r  w o u ld  be 

f o r  p u b l i c  s c h o o l in s t r u c t io n  f o r  p a r o c h ia l  

s c ljo o l. p u p i l3  In  s u b je c t s  w id e ly  ( b u t  n o t  

,  u n i v e r s a l l y )  r c g n rd c d  o s  b e in g  m a in ly  o r  

e n t i r e ly  s e c u la r ,  s u c h  a s  la b o r a t o r y  

s c ie n c e  a n d  -hom e e c o n o m ic s ."  ( S t a f f  o f  

S e n a t e  C o m m , o n  L a b o r  a n d  P u b l i c  W e l ­

f a r e ,  S S t h  C o n g r e s s , 1 s t  S e s s io n , P ro p o s e d  

F e d e r a l  P r o m o t io n  o f  “ S h a r e d  T i m e "  

E d u c a t io n  (C o m m . P r i n t  1 9 6 3 )  p .  1 . )

A s  t h i s  q u o t a t io n  in d ic a t e s ,  s h a r e d  t im e  

I s  n n  o p e r a t io n  w h e r e b y  th e  p u b l ic  s c h o o l 

d i s t r i c t  m a h e s  a v a i la b le  c o u r s e s  i n  i t s  

g e n e r a l  c u r r i c u lu m  to  b o th  p u b l ic  n n d  

n o n p u b l ic  s c h o o l s t u d e n t s  n o r m a l l y  on 

t h e  p r e m is e s  o f  th o  p u b l ic  s c h o o l.

These rcasdns cvckc the necessity of ap­
plying the rutes of construction (Part I). ] 
' As a consequence, the question before this j 
Court is whether there is an alternative ii 
constitutional construction to that adopted 
in the aforesaid Attorney General’s Opin­
ion, which also preserves the purpose of 
Proposal C of proscribing parochiaid and, j 
of course, is consonant with a common ) 
understanding of the language used in ' 
Proposal C. This Court has already con­
sidered a similar problem in Advisory 
Opinion re Constitutionality of P.A.1970, 
No. 100, 384 Mich. 82, ISO N.\V.2d, 265 
(1970). This Court there refused to adopt 
“a strict 'no benefits, primary or incidental’ 
rule” and found "no evidence * * *
that the people intended such a rule when 
they adopted this (Article 1, Sec. 4) pro­
vision of the Constitution.” The same 
reasoning is applicable to the terms "sup­
port" in the second, third, fourth and fifth

I

S h a r e d  t im e  Iia 3  been n n  a c c e p te d  f a c t  

o f  A m e r ic a n  l i f e  f o r  m o re  th a n  f o r t y  

y e a r s .  ( S h a r e d  T i m e :  I n d i r e c t  A i d  to  

P a r o c h ia l  S c h o o ls , G 5  M i c h .L .R e v .  1 2 2 4  

[ 1 9 6 ? ] ;  W a t k in s ,  E x p e r im e n t  in  E d u c a ­

t io n a l  S h a r in g ,  GO R e l ig io u s  E d u c a t io n  

4 3  [ 1 9 G 5 ] ;  S t a f f  o f  S e n a te  C o m m , o n  

L a b o r  a n d  P u b l ic  W e l f a r e ,  S S t h  C o n g re s s , 

1 s t  S e s s io n , P ro p o s e d  F e d e r a l  P r o m o t io n  

o f  “ S h a r e d  T im o "  E d u c a t io n  1  [C o m m . 

P r i n t  1 9G 3 ] p . 2 ;  U .  S .  D e p t , o f  H e a l t h ,  

E d u c a t io n  &  W e l f a r e ,  D u a l  E n r o l lm e n t  

in  P u b l ic  &  N o n - P u b lic  S c h o o ls  5  

[ 1 9 6 5 ] . )

O n  th e  b a s is  o f  h is t o r ic a l  a n a l y s i s ,  

t h e re fo re , i t  w o u ld  re q u ire  a  s t r o n g  s h o w ­

in g  t h a t  P r o p o s a l  C  r e a l l y  d id  in te n d  to  

o u t la w  s h a re d  t im e  in  th e  p u b l ic  s c h o o ls  

b e ca u se  t h a t  h n d  becom e a  lo n g  a c c e p te d  

p r n c t ic e  o v e r  a  n u m b e r  o f  y e a r s .  ( N e w  

Y o r k  T r u s t  v .  E i s n e r ,  2 5 8  U . S ,  3 4 5 , 3 4 9 , 

4 1  S .C t .  5 0 0 , 6 5  L . K d .  9 6 3  [ 1 9 2 1 ] ;  

W n lz  v . T a x  C o m m is s io n  o f  th e  C i t y  o f  

N e w  Y o r k ,  3 9 7  U . S .  6 6 4 , 6 7 8 , 9 0  S . C t .  

1 4 0 9 , 2 5  L . E d .2 d  6 9 7  [ 1 9 7 0 ] . )

T h e  S t ip u la t io n  o f  F a c t s  in  t h is  c a s e  

in d ic a t e  t h a t  o v e r  1 5 ,0 0 0  M ic h ig a n  n o n -  

.p u b l ic  s c h o o l s tu d e n ts  p a r t ic ip a t e  in  

s h a re d  t im o  p ro g ra m s  n t  p u b l ic  s c h o o ls , 

a b o u t  2 ,5 0 0  a t  p re m is e s  le a s e d  b y  p u b l ic  

s c h o o ls  f ro m  n o n p u b lic  s c h o o ls , n n d  a b o u t  

8 0 0  n t  n o n p u b lic  sc h o o ls . ( S t ip u la t io n  o f  

F a c t s  p a ra g ra p h s  2 1 , 2 7  a n d  2 8 .)

t i



h e  que stio n  b e fo re  
h e re  is  an  a lte rn a t iv e  
u c tio n  to  th a t  ad op ted  
to rn cy  G ene ra l’s O p in - 
e se rv e s  th e  p u rpo se  o f  
c r ib in g  pa ro ch ia id  an d , 
o n a n t w ith  a  com m on 
th e  language u sed  in  
C o u r t h a s  a lre a d y  eon - 
p rob lem  in  A d v iso ry  

tu tio n a lity  o f  P .A . 1970, 
h . 82, ISO N .W .2d  265 
r t  th e re  re fu sed  to  ad op t 
ts , p r im a ry  o r  in c id en ta l’ 
" n o  ev idence * * *

te n d ed  such  a  ru le  w hen  
(A r tic le  1, S ee . 4 ) p ro - 

o n s titu tio n .” T h e  sam e  
icab le  to  th e  te rm s  " su p - 
id, th i rd , fo u r th  an d  f i f th

i a s  b e en  a n  a c c e p te d  f a c t  

fe  f o r  m o re  t h a n  f o r t y  

I T i m o :  I n d i r e c t  A i d  to  

) l s ,  6 5  M i c b .L .R e v .  1 2 2 4  

n s .  E x p e r im e n t  in  E d u c a -  

0 0  R e l ig io u s  E d u c a t io n  

r a f f  o f  S e n a te  C o m m , o n  

l i e  W e l f a r e ,  S S th  C o n g re s s , 

•oposed F e d e r a l  P r o a io t io n  

m o '' E d u c a t io n  1  [C o m m .

2 ;  U .  S .  D e p t , o f  H e a l t h ,  

W e l f a r e ,  D u a l  E n r o l lm e n t  

N o n - P u b l ic  S c h o o ls  5

i s  o f  h is t o r ic a l  a n a l y s i s ,  

o u id  r e q u ir e  a  s t r o n g  s h o w -  

o sa i C  r e a l l y  d id  in t e n d  to  

t im e -  i n  th e  p u b l ic  s c h o o ls  

ia d  bo co m o  a  io n s  a c c e p te d  

a  n u m b e r  o f  y e a r s .  ( N e w  

E f s n c r ,  2 5 0  L’ . S ,  3 4 5 ,  3 4 9 ,

1.  6 5  L . E d .  0 6 3  [ 1 9 2 1 ] ;  

C o m m is s io n  o f  th e  C i t y  o f  

.17 l * ; S .  6 0 4 . 0 7 3 . 0 0  S . C t .

I .2 d  6 9 7  [ 1 9 7 0 ] . )  

i t io n  o f  F a c t s  in  t h is  c a s e  

o v e r  1 5 ,0 0 0  M ic h ig a n  ncm - 

I s t u d e n t s  p a r t ic ip a t e  in  

p ro g ra m s  n t  p u b l ic  s c h o o ls ,

>t p r e m is e s  le a s e d  b y  p u b l ic  

n o u p u b lic  s c h o o ls , n n d  a b o u t  

b l ic  s c h o o ls . ( S t ip u la t io n  o f  

•a p h s  2 1 ,  2 7  a n d  23.)

IN RE PROPOSAL 0
• t. 1 Cite as 185 N.W.2J 0

prohibitions and "aid or maintain" in the he participates 

first prohibition.

Mich.

w ou ld  be on ly  rem o te ly  
in c id en ta l to  h is  a t te n d a n c e  a t  th e  n o n ­
public schoo l a n d  th u s  n e t  p ro h ib ited . T h e  
th ird  p ro h ib itio n , no  pub lic  m oney  to  em ­
p loy an yone  a t  a  nonpuM ic schoo l, is  n o t 
h e re  in  q u e s t i o n .  -____________

J [9 ] P ro h ib itio n s  f o u r  an d  fiv e  a r e  b as- 
P a ro c h ia id  a s  a u th o r iz e d  by C h ap te r 2 ( p a r tic u la r ly  on th e  la s t po rtion - o f  th e  

o f  P.A .1970, N o . 100 p rov id ed  $22,000,000 [ second sen ten ce  >f th e  second p a r a g r a p h  
o f  pub lic  m on ies f o r  p a r tic ip a tin g  non - \  A rtic le  8, S ee . 2 no  public m on ey  to 
p u b lic  school u n its  to  p ay  a p o rtio n  o f  th e  \s u p p o r t th e  a tte n d an c e  o f  any  s tu d e n t  o r

A  com parison  o f  th e  p a ro ch ia id  ac t, 
w h ich  th is  f ir s t p ro h ib itio n  p ro sc rib e s , an d  
s h a r e d  tim e  w h ich  th i s  p ro h ib itio n  docs n o t 
p ro s c r ib e , is il lu m in a tin g  as to  th e  co n ­
s t ru c t io n  o f  th e  p ro h ib itio n .

s a la r ie s  o f  p r iv a te  la y  te a ch e rs  o f  s e c u la r  
n o n p u b lic  schoo l c o u rs e s  in th e  nonpub lic  
sch oo l fo r n o n pub lic  school s t u d e n t .  In  
c o n t r a s t  sh a red  tim e  p rov id es pub lic m on ies 
f o r  lo ca l pub lic sch oo l d is tr ic ts  to  u se  to 
h i r e  pub lic schoo l te a c h e rs  to  tea ch  pub lic 
sch oo l co u rse s in  pub lic o r  nonpub lic  
sch o o ls  to pub lic  o r  pub lic a n d  nonpub lic  
sch oo l s tu d en ts .

S h a r e d  tim e d i f f e r s  from  p a ro ch ia id  in  
th r e e  s ig n if ic a n t re sp ec ts . F ir s t ,  u n d e r  
p a ro c h ia id  th e  p u b lic  fund s a re  p a id  to  a  
p r iv a te  agency , w h e re a s  u n d e r s h a re d  tim e  
th e y  a r e  p a id  to  a  pub lic  ag en cy . S econd , 
p a ro c h ia id  p e rm it te d  th e  p r iv a te  schoo l to  
c h o o se  and  to  c o n tro l a  lay te a c h e r  w h e re ­
a s  u n d e r  sh a re d  tim e  th e pub lic  schoo l d is ­
t r i c t  chooses a n d  co n tro ls  th e  te a ch e r . 
T h ird ly , p a ro c h ia id  p e rm itted  th e  p r iv a te  
sch o o l to  ch oo se  th e  sub jec ts  to  be ta u g h t, 
s o  lo n g  as th e y  a r e  secu la r , w h e re a s  sh a re d  
tim e  m eans th e  p ub lic  schoo l sy s tem  p r e ­
s c r ib e s  th e  pub lic  schoo l subj’cc ts . T h e se  
d if f e r e n c e s  in  c o n tro l a rc  leg a lly  s ig n if i­
c a n t .

O bv iou s ly , a  s h a re d  tim e p ro g ram  o f ­
f e r e d  on  th e  p rem is e s  o f  th e  pub lic schoo l 
is u n d e r  th e  com p le te  co n tro l o f  th e  p u b lic  
s ch o o l d is t r ic t  a n d  is n o t in v a lid a te d  by 
th e  f i r s t  p ro h ib i t io n  a g a in s t a id in g  a  n o n ­
p u b lic  schoo l s in c e  such s h a re d  tim e  in ­
s t ru c t io n  p ro v id e s  on ly  in c id en ta l a id , i f  
a n y . T h e  s e co n d  p roh ib itio n  o f  P ro p o sa l 
C  p re c lu d e s  p u b lic  m onies to  " su p p o r t th e  
a t te n d a n c e  o f  a n y  s tu d en t . . .  a t  a n y  
s u c h  n onpub lic  sch oo l."  A n y  su p p o rt to  a  
n on pub lic  sch oo l s tu d en t f rom  a  s h a re d  
t im e  p ro g ram  a t  a  public schoo l in w h ich

the em p loym en t o f  a n y  p tr s o n  a t  a n y  su ch  
nonpub lic schoo l or at any location or in­
stitution where instruction is offered in 
1whole or in part lo such nonpublic school 
students." (E m p h a s is  added .) T h e  p la in  
m ean ing  o f  th is  lan g u ag e  is th a t  w h en  
nonpub lic schoo l s tu d e n ts  go to  a  pub lic  
school, th e  pub lic schoo l becom es a n  " in ­
s titu tio n  w h e re  in s tru c tio n  is o f f e r e d  * * 
to  such nonpub lic  schoo l s tu d e n ts "  an d  
hence in e lig ib le  fo r  pub lic m on ie s . T h is  
quo ted  lan g u ag e  co n tra v en e s  th e  f r e e  e x e r ­
cise o f  re lig io n  g u a ra n te e d  by th e  U n ite d  
S ta te s  C o n s titu tio n  a n d  is  v io la tiv e  o f  th e  
equal p ro te c tio n  o f  th e  law s p ro v is io n s  o f  
th e  U n ite d  S ta te s  C on s titu tio n . ( P a r t  
V I I I )

W e ho ld  th a t  p o r t io n  o f  th e  s e c o n d  s en ­
tence o f  A r tic le  8 S ec . 2 h e re in a f te r  q uo ted  
u n con s titu tio n a l, v o id  an d  u n e n fo rc e a b le : 
" o r a t  a n y  lo ca tio n  o r  in s t i tu t io n  w h e re  
in s tru c tio n  is o f f e r e d  in  w ho le o r  in  p a r t  
to such  rionpublic sch oo l s tu d e n ts ."

[ 10 ] W e  ho ld , how ev e r, t h a t  th e  q u o ted  
p o rtion  is  s e v e ra b le  a n d  c ap ab le  o f  b e in g  
rem oved from  A r t ic le  8 Sec . 2  w ith o u t 
a l te r in g  th e  p u rp o se  an d  e f fe c t o f  th e  b a l­
ance o f  th e  sen te n c e  an d  sec tion .

X.------------ ------------------------------------------
2. Shared Time—upon leased or other 

premises.
[11 ] P rem is e s  occup ied  by  le a s e  o r  

o th e rw ise ’ fo r  pub lic  schoo l p u rp o se s  u n d e r  
the a u th o r i ty , c o n tro l an d  o p e ra t io n  o f  
the pub lic  schoo l sy s tem  by p u b lic  schoo l 
pe rsonne l a s  a  p ub lic  schoo l o p e n  to  a lt 
elig ib le to  a t te n d  a  pub lic  schoo l a r c  pub lic
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[E lem en ta ry  an d  S e c o n d a ry  E d u ca tio n  A c t\ m ade av a ilab le  u n d e r T i t le  I  \va3 d e sc rib ed
o f  1965 ( h e r e in a f te r  c ited  a s  E S E A )  t o \  a s  fo llow s:
fund p ro g ram s  o f  spec ia l ed u ca tio n a l ben­
e f its  i n 't h e  fo rm  o f  se rv ice s o r  equ ipm en t, 
w h ich a r c  d e s ig n ed  to  a id  ed uca tio n a lly  d e ­
p riv ed  c h ild re n .0 T h e  g ra n ts  to  a  public 
school d is t r ic t  in  c o n fo rm ity  to  a  p lan  sub ­
m itted  by  th e  schoo l d is tr ic t to  o b ta in  fed ­
e ra l fu n d s  a r c  su b je c t to  th e  re q u irem en t 
th a t :

“ * * * to  th e  e x te n t co n s is te n t w ith  
th e  n um be r o f  ed u ca tio n a lly  dep riv ed  
ch ild re n  in  th e  schoo l d is tr ic t o f  th e  local 
e d u ca tio n a l a g en cy  who a re  en ro lle d  in 
p r iv a te  e lem en ta ry  a n d  se co nd a ry  schools, 
such a g en cy  h a s  m ad e  p rov is io n  fo r  in ­
c lu d in g  sp ec ia l educa tion a l s e rv ic e s  and  
a r ra n g em en ts  (su ch  as dua l en ro llm en t, 
ed u c a tio n a l ra d io  a n d  te lev isio n , a n d  m o­
b ile e d u c a tio n a l se rv ice s  an d  equ ipm en t) 
in  w h ich  su ch  ch ild re n  can  p a r t ic ip a te ;”
E S E A , S ee . 20 5 (a ) (2 ), 79 S ta t . 30 
(1965), 20 U .S .C . 241e(a) (2 ) (Supp .
1965). ,

I w h a t th is  C ou rt ho ld s 
i ry  s e rv ic e s  is  lim ited  to  

me ra te d  in th e  A u x il ia ry  
* : c la u se  in  th e  A c t w h ich

ry  s e rv ic e s  shall in c lu d e  
cs a s  m ay  be d e te rm in ed  
' does n o t  g ive  th e  Icg is- 
cck to  m ak e any  s e rv ic e  
e ty  m ea su re  ou ts id e  th e  
1 C s im p ly  by c a ll in g  it 
ce.

d th e  p ro h ib itio n  a g a in s t 
2S to  s u p p o rt th e  cm p loy- 
it n o npub lic  schoo ls to  in ­
firem en , nu rses , co un sc l- 
rson s en g ag ed  in g o v c rn -  
in d  g e n e ra l w e lfa re  a c - 
an  . in te rp re ta t io n  w ou ld  
chools o u ts id e  o f th e  sov - 
ir. o f  th e  S ta te  o f  M ich i-

\  "A lth ou gh  av a ilab le  s ta tis tic s  a r c  f a r  
from  com p le te , i t  a p p e a rs  th a t th e  bu lk  
o f  T it le  I  p ro je c ts  in vo lv e  som e ty p e  o f  
n o n -in s tru c tio n a l se rv ic e , such  a s  r e ­
medial re a d in g  o r  sp eech  th e ra p y . T h e  
s im ila rity  o f  th e  p ro je c ts  a c tu a lly  im p le ­
m en ted  . . . seem s to  in d ic a te  a
be lie f on th e  p a r t  o f  e d u ca to rs  t h a t  th e  
so lu tion  to  th e  p rob lem s o f  ed u ca tio n a l 
d ep riv a tio n  lies in 'c om p en sa to ry ' e d u c a ­
tional s e rv ice s , w h ich  se rv ice s o f f e r  th e  
s tu d en t sp ec ia l in s tru c tio n  in a  sk ill o r  

/ sub jec t, th e re b y  en ab lin g  him  to  p roceed  
/ a t th e  sam e  ra te  a s  h is  p ee rs .” (C om - 
I m en t, T h e  E lem en ta ry  an d  S e co n d a ry  

E duca tio n  A c t— T h e  Im p lica tio n s  o f  th e  
T ru s t  F u n d  T h eo ry  fo r  C h u rc h -S ta te  

1 Q u es tio n s R a ised  by  T i t le  I, 65 M ich .L . 
R ev . 1184, 1187 [1967 ]) (F o o tn o te s  no t 
show n .)

A s th is  a p p ra is a l in d ic a te s , th e se  e d u c a ­
tiona l s e rv ic e s  a rc  g e n e ra l h e a lth  a n d  s a f e ­
ty  m ea su re s  s im ila r  in  n a tu re  to  a u x i l ia ry  
serv ices w h ich  w e h ave  found  to  b e  p e r ­
m issib le u n d e r P ro po sa l C.

c  em p loym en t s t r ic tu re  is 
c a tio n a l a r tic le  o f  th e  co n - 
is tru e  i t  to  m ean em p loy - 
m al p u rp o se s  only.

[20 ] T h e  q u e s tio n  is, does th e  lan g u ag e  
o f  P ro p o sa l C w h ich  p ro h ib its  "pub lic  
m on ie s” to  " a id ” a  p r iv a te  schoo l, " su p ­
p o r t th e  a t te n d a n c e ” o f  a  s tu d e n t a t  a  
nonpub lic  schoo l o r  suppo rt th e  "em p loy ­
m en t” o f  a n y  p e rso n  a t  a  non pub lic  schoo l 
en com pass th e  s i tu a t io n  w he re  p u b lic  school 
d is tr ic ts  m ak e  a v a ila b le  spec ia l ed u ca tio n a l 
s e rv ic e s  to  b o th  pub lic  an d  p r iv a te  school 
s tu d en ts  u n d e r  th e  requ ired  co n d itio n s  o f a 
fed e ra l g r a n t .  W e  ho ld  it d o c s  no t. T h e  
ad op tio n  o f  P ro p o sa l C  does n o t  d isa llow  
a  pub lic  sch oo l d is t r ic t  f rom  p a r tic ip a tio n  
in a n y  fe d e ra l p ro g ram  u n d e r  T i t le  I  o f 
E S E A  fo r  a id in g  e lem en ta ry  a n d  se co nd a ry  
schoo l c h ild re n .

/  [21] S econd , th e  fe d e ra l fund s do  no t 
become "p u b lic  m on ie s” w hen  th e y  a rc  
tra n sm itte d  from  th e  O f f ic e  o f  E d u c a tio n  
in  th e  D ep a r tm en t o f  H e a lth , E d u c a tio n  
an d  W clf; re  th ro u g h  th e  S ta te  B o a rd  o f  
E du ca tio n  to  th e  pub lic  schoo l d is tr ic t . I n ­
s tead  th e  fe d e ra l fu nd s a rc  im p re ssed  w ith  
a  t r u s t  a n d  m u s t be u sed  by s ta te  ag en c ie s  
in  a c co rd an c e  w ith  fe d e ra l g u id e lin e s  an d  
fo r  th e  p u rp o se s  f o r  w h ich  th e  fund s 
w e re  g ra n te d . O th e r  co u r ts  w h en  co n ­
fro n ted  w ith ' th e  q u e stio n  o f  th e  s ta tu s  o f  
fed e ra l g r a n ts  in  a id  o f  ed u ca tio n  to  th e  
s ta te s  h a v e  d e te rm in ed  th a t  a  t r u s t  a ro s e  
w ith  th e  fe d e ra l fu n d s s e rv in g  a s  th e  res 
an d  th e  s ta te  agency , w h ich  a d m in is te rs  
th e  p ro g ram , s e rv in g  a s  tru s te e . M on ta n a  
S ta te  F ed e ra t io n  o f  L ab o r v . S choo l D is t., 
7  F .S upp . 82 (D ,M cn t.l9 3 4 ) , R oss v . T ru s -

2R A L  F U N D S

tif ic d  q u e stio n  is a s  fo l

sa l C  p re c lu d e  use o f  fed - 
n a d e  a v a ila b le  to  th e  S ta te  
ih roug h  T i t le  I  o f  th e  E le - 
ie c o n d a ry  E duca tio n  A c t  o f  
0 U .S .C . S ec tion  241a e t 
p u rp o se  o f  p ro v id in g  e lc - 

c o n d a ry  in s tru c tio n  o r  e d u ­
ces to  non pub lic  schoo l s tu -  
n onpub lic  schoo l o r  a t  a n y  

n o r  in s t i tu t io n  w h e re  in - 
if fe rc d  in  w hole o r in  p a r t  
ublic sch oo l s tu d en ts?

T w o  re a so n s  le a d  to  th is  conclu sion . 
F ir s t, th e  n a tu r e  o f  th e  spec ia l ed u ca tion a l 
se rv ic e s  a r e  s im ila r  to a u x il ia ry  serv ices. 
T h e  c h a r a c te r  o f  th e  ed u ca tio n a l p ro g ram s

ts a rc  m ad e  av a ilab le  to  loca l 
u n d e r T i t l e  I  o f  th e  F e d e ra l

0. E l e m e n t a r y  &  S e c o n d a r y  E d u c a t io n  A c t ,  T l t l  i I ,  7 0  S t a t .  2 7  ( 1 0 0 5 ) ,  a s  n m e n d e d , 2 0  U . S . C .  

2 4 1 a - 2 4 4 .
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te c s  o f  U n iv . o f  W yom ing1, 31 W yo . '164,|  
228 P . 642 (1924).

T h e  "pub lic  m on ie s" p h ra s e  o f  P r o ­
po sa l C , used in  th e  f iv e  p ro h ib itio n s  o f 
th e  p ropo sa l, I n s  re fe re n c e  o n ly  to  s ta te  
re so u rc e s  an d  does n o t in c lu d e  fed e ra l 
fu n d s . S in ce  th e  fe d e ra l g r a n ts  u n d e r 
T i t l e  I  do  n o t become pub lic  m on ie s o f  
th e  s t a t e  w hen  th ey  com e u n d e r  th e  a d ­
m in is tra t iv e  co n tro l o f  pub lic schoo l boa rd s, 
P ro p o sa l C  has no  e f f e c t on  th em .

V I .

P R IV A T E  F O S T E R H O M E S

T h e  fo u r th  c e r tif ie d  qu e stio n  a s k s :

D ocs P ro po sa l C  p re c lu d e  d ir e c t o r 
in d ir e c t ass is ta n ce  to  p r iv a te  in s ti tu tio n s  
p ro v id in g  educa tion a l se rv ice s  to  c h il­
d re n  w ho  a r c  p laced th e re  p u r s u a n t to  
c o u r t  o rd e r?

Answer: No.

[22 ] U n d e r th e  p ro b a te  c o d e  a  p r o ­
b a te  ju d g e  is c lo th ed  w ith  th e  a u th o r i ty  
to  p la c e  a  m ino r, th a t is an y  ch ild  w ho  
h a s  n o t a t ta in e d  h is  sev e n te en th  b ir th d a y , 
in  a  p r iv a te  fo s tc rhom e . T h e  re le v a n t s ta t ­
u to ry  a u th o r i ty  s ta te s :

" ( T h e  p ro b a te  c o u r t)  m ay  e n te r  a n  o r ­
d e r  o f  d ispo s ition  w h ich  sha ll b e  a p p ro ­
p r ia te  f o r  th e  w e lfa re  o f  sa id  c h ild  a n d  
s o c ie ty  * * * as fo llow s :

|
( d )  P la c e  th e  ch ild  in  o r  com m it th e  
c h ild  to  a  p r iv a te  in s ti tu tio n  o r  ag en cy  
in c o rp o ra te d  u n d e r th e  law s o f  th is  
s ta te  a n d  ap p ro v ed  o r  licensed, by  th e  

• s ta te  d e p a r tm en t o f  so c ia l w e lf a r e  fo r  
th e  c a r c  o f  ch ild ren  o f  s im ila r  ag e , 
s e x  a n d  c h a ra c te r is t ic s ;"  (M .C .L .A .

712A.18 [ d j ;  
18].)

M .S .A . 27.3178 [598.-

T h e  p r iv a te  fo s tc rh om e  re ce iv e s  co un ty  
fu n d s  to  pay  a ll ex p en ses  in c u rre d  in  c a r ­
in g  fo r  a  m ino r p laced  in th e  hom e by c o u r t 
o rd e r .7 Som e p r iv a te  fo s te rh om es  p ro v id e  
ed u ca tio n a l fa c ilitie s  a n d  in s tru c tio n  fo r 
th e  m ino rs w ho re s id e  in  th e  hom e. P a y ­
m en ts  m ay  be m ad e from  tw o fu n d s , c i th e r  

I o u t o f  th e  co u n ty ’s g e n e ra l fu n d  o r  o u t 
o f  the co un ty ’s ch ild  c a re  fu n d  'e s ta b ­
lish ed  u n d e r th e  socia l se rv ic e s  a c t. T h e s e  
a r ra n g em en ts  ra is e  th e  qu e stio n  w h e th e r 
pub lic  fu nd s a r c  p a id  to  " a id  o r  m a in ta in "  
a  p r iv a te  school in v io la tio n  o f  P ro po sa l 
C 's  f i r s t  p roh ib itio n .

T h e  k ey  lan g u ag e  o f  P ro p o sa l C  is " a n y  
p r iv a te , d enom ina tio n a l o r  o th e r  nonpub lic  
p rc -c !cm cn ta ry , e lem en ta ry  o r  se co n d a ry  
schoo l.” Is  a  p r iv a te  fo s tc rh om e  w h ich  
s e rv e s  p r im a r i ly .a s  a  hom e b u t a lso  a s  a 
schoo l fo r  co u rt ap p o in ted  ju v e n ile s  a  “n o n - 
pub lic  schoo l’’ f o r  pu rp o se s  o f  th e  am en d ­
m en t?

B o th  in  func tio n  a n d  o p e ra tio n , a  p r iv a te  
fo s tc rh om e  w h ich , in  ad d itio n  to  p ro v id in g  
food , s h e l te r  an d  p e rso n a l c a rc  to  its re s i­
d e n ts  o f f e r s  in c id en ta l ed u ca tio n a l se rv ic e s  
is a  spec ia l k ind o f  p r iv a te  in s ti tu tio n . T h e  '.  
m in o rs  p laced  in its  c a re  a r e  com m itted  to  
th e  fo s te rh om c by  o rd e r  o f  th e  P ro b a te  
C o u r t .8

. T h e  m ino rs  w ho  a r e  com m itted  a r c  law ­
b re ak e rs , v ic tim s o f  in tem p e ra te  h a b its  o r  
p ro d u c ts  o f  an  u n su ita b le  hom e e n v iro n ­
m en t .9 A t th e  tim e  o f  th e ir  c om m itm en t 
to  a  p r iv a te  fo s tc rhom e , th e y  a r c  e i th e r  in  
th e  cu stody  o f  th e  P ro b a te  C o u r t o r  th e  
D e p a r tm en t o f  S oc ia l W e lfa re . 10 T h e  fo s ­
te rh om e  m u s t file  sem i-an n u a l p ro g re s s  r e ­
p o r ts  to  th e  P ro b a te  C o u r t .1 1  T h e  D e ­
p a r tm e n t o f  Soc ia l W e lf a r e  is re sp on s ib le

7 . M . O . L . A .  7 1 2 A .2 5 ;  M . S . A .  2 7 .3 1 7 8  

1 ( 5 9 S .2 5 ) .

8.  M . C . r , . A .  S e e . 7 1 2 A .1 8 :  M . S . A .  2 7 .3 1 7 8  

( 5 9 8 .1 8 ) .

9 .  M . C . L . A .  S e e . 7 1 2 A .2 ;  M . S . A .  2 7 .3 1 7 8  

( 5 9 8 . 2 ) .

1 0 .  M . C . L . A .  S e e . 7 1 2 A .2 0 ;  M . S . A .  2 7 .3 1 7 8

( 5 9 8 .2 0 ) .

1 1 . M . O X .A .  S e e . 7 1 2 A .2 4 ;  M .S .A .  2 7 .3 1 7 8

( 5 9 3 .2 1 ) .



3 0  ■ ■ Midi."- 185 N O R T H  W E S T E R N  R E P O R T E R ,  2d S E R I E S

v ice s in  th e  nonpublic schoo l w h e re  the 
h i r in g  an d  contro l is  ill th e  h a nd s o f  th e  
nonpub lic  school, o th e rw is e  k now n  as 
"p a ro ch ia id ."  ( P a r t  I I )

2. P ro po sa l C  has no  p ro h ib ito ry  im pact 
upon  sh a red  time in s tru c tio n  w h e rev e r  
o f f e re d  provided th a t  th e  .u ltim a te  and 
im m ed ia te  contro l o f  th e  su b je c t m a t­
te r , th e  personnel a n d  th e  p rem ise s  a rc  
u n d e r th e  public schoo l .sy s tem  a u ­
th o r it ie s  and  the co u rse s  a r e  o p en  to 
a ll e lig ib le to a tte n d  th e  pub lic schoo l, 
o r  ab sen t such pub lic  school s ta n d a rd s , 
w h en  th e  shared tim e in s tru c tio n  is 
m ere ly  " in c iden ta l"  o r  " c a su a l” o r  non- 
in s tru c tio n a l in c h a r a c te r ,  su b je c t, o f 
co u rse , to  the is su e  o f  re lig io u s  en ­
tan g lem en t. (Q u e s tio n  1 ; P a r t  I I I )

5. P ro po sa l C  docs n o t  p ro h ib it a u x il ia ry  
se rv ic e s  and  d r iv e r s  tra in in g , w h ich  
a r e  g en e ra l hea lth  a n d  s a fe ty  se rv ice s , 
w h e rev e r these se rv ic e s  a re  o f f e re d  
ex c ep t in  those u n lik e ly  c ircum stan ce s  
o f  re lig iou s en ta n g lem en t. (Q u e s tio n  
2 ;  P a r t  IV )

c.

a n d  u n en fo rc e a b le  a n d  is s e v e ra b le  
a n d  c ap ab le  o f  b e in g  rem ov ed  f ro m  
A r tic le  8 See. 2  w ith o u t a l t e r i n g  
th e  p u rp o se  a n d  e f f e c t  o f  t h e 'b a l ­
a n ce  o f  th e  se n te n c e  a n d  s e c t io n . 
( P a r t  I I I ,  S ec . 1)

T h e  rem a in d e r  o f  P ro p o s a l C 's  
la n g u ag e  by th is  C o u r t 's  c o n s t r u c ­
tio n  o f  P ro po sa l C  ra is e s  n o  q u e s ­
tio n s  o f  u n c o n s titu tio n a lity  u n d e r  
th e  M ich ig an  o r  th e  U n ite d  S ta t e s  
C on s titu tio n s .
A n  in te rp re ta t io n  o f  P ro p o s a l C 
th a t  nonpub lic  schoo l c h ild re n -  a re  
b a rre d  from  s h a re d  tim e  in  t h e  p u b ­
lic schoo ls  an d  from  a u x i l i a r y  s e r ­
v ices a n d  d r iv e rs  t r a in in g  a t  p u b ­
lic a n d  nonpub lic  schoo ls  is  u n ­
co n s ti tu tio n a l u n d e r  th e  U n i te d  
S ta te s  C on s titu tio n .

T h e :ore ^an sw ers to  cdriTftett~ques- 
t io n s o n e  th ro u g h  sev en  w ill be c e r t i f i e d  to 
th e  13th C irc u it fo r d isp o s itio n  o f  th e  c a u s e  
in  a c co rd  w ith  th is o p in ion . N o  c o s ts .

4. P ro po sa l C  docs n o t a t tem p t to  in te r ­
fe r e  w ith  the d is tr ib u tio n  o f  fed e ra l 
fund s . (E S E A ) (Q u e s tio n  3 ; P a r tV )

5. P ropo sa l C  docs n o t, in  a n  ed u ca tio n a l 
p ropo sa l, in te rv ene to  p ro h ib i t th e  op ­
e ra t io n  o f  a so c ia l w e l f a r e . in s t i tu t io n

. su c h  as a  fo s te rhom e . (Q u e s tio n  4 ; 
P a r t  V I)

6 . P ro p o sa l C  does n o t  c h an g e  M ich ig an 's  
lo ng -s tan d ing  po licy  o f  t a x  ex em p tion  
f o r  relig ious, c h a r i ta b le , a n d  ed u ca ­
tio n a l in s titu tio n s . (Q u e s tio n  S ; P a r t

• . V I I )
»

7. R eg a rd in g  the c o n s t i tu tio n a li ty  o f  P ro ­
po sa l C  (Q u es tio n s  6 a n d  7; P a r t  
V I I I ) :

a . T h e  language " o r  a t  a n y  lo ca tio n  o r (  
in stitu tion  w h e re  in s tru c t io n  is o f ­
fe red  in w h o le  o r  in  p a r t  to  such  

..-- nonpublic sch oo l studen ts '*  a t  th e  
end  o f  the se co n d  s en ten ce  in  P r o ­
posal C  is u n c o n s ti tu tio n a l, vo id

B L A C K , S W A 1 N S O N , B R E N N A N  an d  
T . G . K A V A N A G H , )]., c o n c u r r e d  w ith  
W IL L IA M S , J .

T . M . K A V A N A G II , C h ie f  J u s t i c e .
F o r  th e  re a so n s  s ta te d  in  m y s e p a r a te  

op in ion  in  C a rm an  v . S e c re ta ry  o f  S ta te  
(1971), M ich.-, 185 N .W .2 d  1 , w e  b e lie v e  
th is  c a se  sh ou ld  be d ism is se d  w i th  p r e j ­
ud ice . H ow ev e r , th e  m a jo r i ty  o p in io n  in 
Carman, supra, is fo r  th e  p re s e n t a t  lea st, 
th e  law  in  M ich ig an .

W e  a g re e  th a t  i f  P ro p o sa l C  w a s  p ro p e r -  . 
!y su bm itted  to  the P e o p le  a n d  p ro p e r ly  
ad op ted , th e  op in ion  o f  J u s t ic e  W ill iam s  
co rre c tly  in te rp re ts  o u r  • C o n s t i tu t io n  as 
am end ed  a n d  co rre c tly  a p p lie s  t h e  due 
p ro cess a n d  equa l p ro te c tio n  c la u se s  o f  the 
F e d e ra l C on s titu tio n .

T . G . K A V A N A G H , J ., c o n c u rs .

A D A M S , Ju s tic e .

I n  C a rm an  v. H a r e  (1971 ), M ic h . ,  185 
N .W .2d  1, th is  C o u r t d e c id ed  t h a t  th e
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C o u r t  A l l o w s  U s e  O f  P u b l i c  F u n d s  

I n  P r i v a t e  S c h o o l s  F o r  T i t l e  I  S e r v i c e s

T h e  d eb a te  over pub lic  funds be ing  
used in  relig ious K -12  schoo ls h a s  
persis ted  for m any  years. H ow ev­

er, in  m ost instances, th e  es tab lishm en t 
clause o f  th e  F irst A m endm en t to  th e  
C o n s titu tio n  has been  in te rp re ted  co 
p ro h ib it f in an c ia l suppo rt for religious 
schools.

In  1965, th e  U .S . C ongress passed le g ' 
islarion in te n d ed  to  p rov ide full ed uca ­
tio n a l o p p o rtu n itie s  co economic-,\!ly-di.v 
advan taged ch ild ren . T ir le  1 o f th e  Ele­
m en tary  a n d  Seconda ry  E duca tion  A c t 
o f  1965 p rov ided  funds to  local schoo ls 
for th e  specific purpo se o f  p rovid ing 
rem edial ed uca tio n , gu id ance services 
an d  jo h  counseling .

T h e  c ity  o f N ew  York, as well as m any 
o th e r c ities , d ev e lop ed  program s th a t  n o t  
on ly  m e t th e  n eed s o f  pub lic  schoo l s tu ­
den ts, h u t also p ro v id ed  services to  s tu ­
d en ts  cm o llcd  ii\ p r iv a te  schools. I n  
3971, th e  co u rt d ev e lop ed  a th re e - 
pronged te s t to  ev a lu a te  w he th e r p rac ­
tices o f  schoo ls a n d  ind iv idual laws v io ­
lated th e  F irst A m en dm en t. T h e  s ta n ­
dard requ ires th a t  th e  law  has a secu lar 
purpose, n e ith e r  p rom o tes no r inh ib its  
relig ion an d  avoids excessive gov ern ­
m en ts! en ta n g lem en t. 1 h av e  o ften  
looked n t th is  s tan d a rd  in  prev ious Legal 
Fom m  artic les.

T itle  I p rogram s p rov id ed  by m any 
urban schoo l system s to  ch ild ren  in  
p a roch ia l schoo ls w ere fina lly  ch a llenged  
in  A guilar v. F e lton . T h e  questio n  rhe 
cou rt co n sid e red  was w h e th e r it w as pe r­
m issible fo r a  sch o o l system , in  th is case 
th e  c ity  o f  N ew  York, to  p lace pub lic  
schoo l te a ch e rs  in  p r iv a te  p a ro ch ia l 
schools to  p rov id e T i t le  I rem ed ia l ser­
vices to  s tu d en ts . T h e  Sup rem e C o u r t 
found th e  program  c re a ted  a n  excessive 
en ta n g lem en t o f  c h u rc h  and  s ta te . T h e  
cou rt in d ic a ted  th a t  rem ed ia l services

Allan B. Dyal

could be provided 
to  a  religious 
schoo l, b u t th e  
services m ust be 
p rovided a t a n eu ­
tral site. S tricr 
guidelines h av e  
since been Creat­
ed w h ich  re la te to 
these program s.

M any schoo l 
systems provided 

m ob ile  classrooms o ff cam pus ro  satisfy 
th e  ruling. You may ask, ''W hy  would a 
pub lic  schoo l system  wane to  provide 
such  services to  religious schools?" C le a r­
ly, th e  program s he lp ed  econom ically- 
d isadvan taged ch ild ren . For large urban 
d istric ts , d ie  program  provided a  signifi­
c a n t am o un t o f fund ing  to  th e  districc.

S in c e  1985, school systems h ave ca re ­
fully provided appropria te rem edial ser­
v ices a t n eu tra l sites. T h e  com m on sense 
qu e stio n  th a t has surfaced in  th e  educa­
tio n a l com m unity  co ncc ra s how  a n e u ­
tra l s ite  could really m ake a difference. 
T h e  pctirin i era in  Agoscini v. Felton 
sough r re lief from  th e  courts ea rlie r dec i­
s io n  based o n  th e excessive co st o f com ­
p ly ing  w ith  th e  n eu tra l site prov ision  o f 
d ie  A rgu ila r decision .

C a n  th e  Sup rem e C ou rt ch ange its 
tn ind? Yes, an d  it d id ju s t th a t in  Agosri- 
n i v . Felton- T h is  pa st June , th e  cou rt 
assert ed th a t w ith  app rop ria te  safeguards, 
p rov id ing T itle  1 program s o n  paroch ia l 
schoo l grounds was n o t  a v io la rion  o f th e  
es tab lishm en t clause. T h e re  was no  ev i­
d e n c e  th a t pub lic schoo l teachers 
a ttem p ted  ro religiously indo c trin a te  stu- 
den rs o r th a t d ie  program s prom o ted n r 
en h an c ed  religion . T h e  cou rt also d e te r­
m in ed  th e  program  d id  n o t excessively 
en ta n g le  governm en t, o r th a t public 
funds for religious schools were n o t a u to ­

m atically  inappropria te o r inva lid .
T h is case is s ign ifican t to  ed uca tion a l 

leadens for several reasons. I t show s hew  
im po rtan t it Is to  stay up -to -d a te  o n  legal 
insurers th a t are dynam ic an d  ev e r 
hanging . I t also shows us th a t  d ie  

Sup rem e C ou rt c a n  ch ang e  its m ind . O n  
th e  broader questio n  of th e  sepa ra tion  of 
ch u rch  and  sra te , i t  would seem  th a t  th e  
pendu lum , co n stan tly  m ov ing  o n  such 
m atte rs, is sw ing ing tow ard  a m o re  flexi­
b le view  co nce rn in g  pub lic funds be ing 
spen t In  pa roch ia l schoo ls.

1 spoke w ith  Barry B lackwell, federal 
program s co o rd in a to r for che Sravo 
D epartm en t o f E duca tion , co n ce rn in g  
th is  case. I t is B lackwell’s o p in io n  th a t , 
"T h e  A gostin i ease w ill h av e  a m a jo r 
irnpacc o n  s tu d en ts  in  A lab am a’s privace 
schools. In  rhe past, a n um ber o f  schoo l 
systems prov ided services to  p riv a te  
schoo l s tuden ts using m ob ile un its . T h is  
f ind ing  will allow  schoo l system s co p ro ­
v id e  b e lte r and  m ore T it le  I serv ices a t  a 
lower cost. S choo l systems as d ive rse as 
M obile an d  W ilcox  C oun tie s  a re  likely 
to  cuke advan tage o f  th is d ec isio n .”

I t is my view  th a t  w hile A lab am a has 
ye t ro  take advan tage o f T itle  1 funds for 
s tuden ts in  religious schoo ls, we a rc  like­
ly to  see a m ove in  th a t  d irec t ion . T h e  
Sup rem e C ou rt, in  th is  case , affirm ed its 
trend  o f m ov ing  tow ard g rea te r a c c ep ­
tan c e  o f  allow ing th e  use o f  pub lic funds 
fo r s tud en ts  in  p riv a te  schoo ls. ■

R e fe re n ce s
Aguilar v. Felton, 473 U.S. 402 (1985). 
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Lemon v. Kurtzman, 403 U.S. 602(1971). 
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Ocl. 31. 1997.
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m uch effec t ns these m ore m undane p re ­
d ic to rs o f  schoo l success.

T ho p ic tu re  o f  V ietnam ese "bo a t p e o ­
ple” s trugg ling  to g ive their ch ild ren  an 
education and o f  the children scoring high 
on tests as a consequence is o n e  that has 
been pain ted often in  an ic ie s  critica l o f  
native-born A m erican studen ts. O verall, 
though , those w ho  have im m igrated  from  
Sou theast A s ia  don ’t reach th e  na tional 
averageon  s tandard ized  tests. In fact, says 
K im , " th e  h igh  school d ropou t ra te s  fo r 
schools w ith h igh concentrations o f  South­
east A sians hover around 50%.’’ Sou theast 
A sians a lso  have low er expecta tions o f  
w hat th e ir own educational a tta inm en ts 
will be . Som e 65%  o f  them  th in k  th ey ’ll 
cam  a tle a s t a bache lo r's  degree, w h ile fo r 
the o th e r A sian  groups the figu res a rc  in 
the rang e o f  80% -95% . Fully 75%  o f  the 
South Asian seniors expcc tto  w ind tip w ith 
an advanced degree, 39%  say in g  th ey 'll 
ge t a  m aste r’s  degree and 37%  an tic ipat­
ing a Ph .D . o r its equivalen t.

K im  observes that " th e s te reo type o f  
A sian  A m ericans is th a t o f  a h ig h ly  suc- 
^ s s fu l  m inority who have made it in Amer­
ican society . A sian Am erican studen ts are 
portrayed as 'w h iz  kids,’ the ‘b e st and th e 
brigh test,’ m ath  and science m ajo rs , s tu ­
dents w ho  pass th rough our toughes t un i­
versities w ith c a s e . . . .  C on tra ry  to the 
stereotype, th ere  are sign ifican t d ifferen­
ces am ong Asian American seniors in rcrms 
o f  socioeconom ic characteristics, parental 
expectations and  involvement, education­
al vale as, academ ic achievement, and co l­
lege aspirations." (Another .stereotype that 
K im  doesn ’t d iscuss envisions A sians liv ­
ing in various u rban  "C h in a tow ns" when, 
in fac t, a  m ajo rity  live in tho suburbs.)

I f  w c pu t a ll o f  the A sian  k id s into one 
school d is tric t, w e would ch arac te rize  it 
as an affluen t (m edian incom e o f  541,251 
in 1990, com pared to  $32,142 overall), 
highly educated, suburban system . No won­
der they  sco re  well on tests.

K im  goes on  lo  m ake a d iffe ren t po in t. 
A lthough the stereotype o f  A sian  students 
is a  "g ood " stereo type, it is s till a  s te reo ­
type and so  p revents u s from  see ing  the 
reality . R ecall th a tD en is  Doyle e am ed h is  
R o tten  A pp le  Aw ard in  th e  S ev en th  
B racey R epo rt fo r cla im ing  tha t it w as 
"A slan" kids w ho  w ere pu sh ing  the SA T 
m ath sco res up . (K im ’s repo rt ca n  b e  o b ­
tained fo r  $9 .50 , prepaid , from  the P o li­
cy In fo rm ation  C enter, M ail S to p  Q4-R, 
Educational T esting  S erv ice , R osedn le 
Rd., P rince ton , N J 08541-0001. k

A  R a r e  R e l i g i o u s  R e v e r s a l

B  y  P i :  l i n  V A , .  Z  i

ON G RESS enacted  T itle I o f 
th e  E lem en tary  and Secondary 
Educa tion  A c t o f  1965 "to p ro ­
v id e  fu ll educa tion a l opportu ­
n ity  to every  chi Id regard less o f  

economic background." Under Title I school 
d istric ts receive and  spend  federa l funds 
for remedial education , guidance, and jo b  
counseling fo r  e lig ib le  studen ts. E lig ib il­
ity is based on  res iden ce in low -incom e 
areas and fa ilin g— or being ot risk o f fail­
ing —  the sta te’s student performance stan­
dards.

T itle  I funds arc n o t lim ited to elig ib le 
ch ild ren in pub lic  schoo ls; serv ices to e l­
ig ib le s tuden ts in p riva te  schoo ls m ust be 
"equ itab le in  com parison  to serv ices and 
o ther benefits fo rp u b lic  school ch ild ren." 
However, spocinl restrictions do apply, such 
as 1 ) the schoo l d is tric t m ust reta in  com ­
plete contro l ove r the funds, 2) the distric t 
mu :t p rov ide the serv ices through public 
em ployees o r  o th e r p e rson s independent 
o f  the private school nnd any re lig ious in ­
stitu tion , and 3 ) the serv ices m ust supple­
ment, n o t supplan t, th e  level o f  services 
p rovided by the p rivate schoo l and must 
b e"secu lar, neu tra l, and  nonideologicnl."

T h e  New York C ity  B oard o f  Education 
first app lied  fo r T itle  I  funds in 1966 and 
has g rapp led  ev er s in ce  w ith how  to p ro ­
vide Tide I services to die private school stu­
dents, especially those in parochial schools, 
w ithin its ju risd ic tion . Its initial arrange­
ment, w hich w as to  tran spo rt the children 
to  pub lic schoo ls fo r  after-schoo l T itle  I 
instruction , w as la rge ly  unsuccessfu l; a t­
tendance w as poo r, teachers and children 
were tired, and parents were concerned with

PERRY A. Z1RKEL is  lacocca Professor o f 
Education, Lehigh University, Bcihkhcm, Pii.

safely. T he board  nex t tried after-schoo l 
instruction on the private school campuses, 
which also yielded m ixed results. Then the 
board offered T itle  1  se rv ices on  p rivate 
school prem ises during school hours. Un- 
d c rth is  arrangem en t, the T id e  I teachers , 
who w ere d is tric t em p loyees, received a  
detailed set o f  ru les spe lling  o u t th e secu ­
lar pu rpo se o r  the program , and a  board 
field supervisor made unannounced moodi­
ly v isits to m on ito r com pliance .

In  1978, six taxpayers from  N ew  York 
C ity filed su it in federa l cou rt, c la im ing  
that the board ’s  th ird a rrang em en t v io la t­
ed the estab lishm en t c lau se  o f  the F irs t 
Am endm ent. In  1985. a fte r appea ls to and 
beyond the S econd  C ircu ir, the S up rem e 
Court issued a  5-4 dec ision  in Aguilar v. 
Felton finding the b o a rd ’s program  to be 
unconstitu tional because o f  an "excessive 
en tanglem ent o f  chu rch  and s ta te  in the 
adm inistration o f  I’l l l l e  I] b en efits ." ' O n 
rem and, the federal d is tr ic t cou rt p e rm a­
nently en jo ined the board  from  offering 
T itle I instruction nnd counse ling  serv ices 
provided by pub lic  schoo l p e rsonne l "on 
the prom ises o f  sec ta rian  schools."

T he board then arrang ed  fo r T itle I ser­
vices to be offered at public school sites, at 
leased neutral sites, in m ob ile units parked 
near sectarian schools, o r by means o f com ­
puter-assisted in s truc tion  (CA I) on  the 
premises o f  sectarian schoo ls. T he costs 
o f com pliance w ere sign ifican t. S ince the 
1986-87 schoo l year, tho board has spent 
over S100 m illion p rovid ingCAT , leasing  
sites and m ob ile  un its, and  transporting  
students.

In O c tober and D ecem ber 1995, the 
board and a g roup  o f  pa ren ts o f  elig ib le 
parochial school s tuden ts filed morions in 
the d istric t co u rt seek ing  re lie f  from  the
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perm anen t in junction undcrAgi/iV/jr. T he 
d istrict cou rt recogn ized  that the plain tiffs 
w ere seek ing a  p rocedurn lly  sound velti- 
c le  to ge t the is su e  back before the Su ­
p rem e C ourt, and  il den ied die m otions. 
O n  appeal, the S econd C ircuit affirm ed.

On 23 June 1997, the Suprem e Court 
voted 5*4 in Agostini v. Felton to reverse 
Agulfar.'XVhilc. re jec ting  tw o o f the three 
grounds nrgucd by  the plain tiffs —  the 
costs o f  com p liance  and the dicta o f  five 
o f  the ju s tic e s  in favo r o f  reconsidering o r 
overru ling AgniYar* —  the m ajority dec i­
s ion  relied  on the s ign ifican tc liang e in  the 
legal landscape represen ted by the C ourt’s 
establishment clause decisions since Agui­
lar. M ore specifically , the m ajority con ­
cluded th a t more, recen t rulings have so 
underm ined Aguilar and its com panion 
case , School District of Grand Rapids v. 
Dali* tha t they a rc  no longer good law.

First, in Zobrest v. Carolina Foothills 
School District/  in  which the Court held 
th a tp ro v id in g n n in tc rp rc te rfo rad ea fs tu - 
den t on th e p rem ises o f  a  sectarian school 
d id  no t v io la te th e  establishm ent c lause , 
th e  C ou rt refused to  accep t the assum p­
tion that th e  p lacem en t o f  public em p loy­
ees on  pa ro ch ia l schoo l grounds inev i­
tab ly resu lts in  sta te-sponsored re lig ious 
indoctrination o r  constitu tes a sym bolic 
union be tw een governm en t and religion .

Second, in Witters v. Washington De­
partment ofServicesfor the Blind* in which 
the Couix held that the establishment clause 
d id not ba r a  state from  issuing a vocation­
al tuition g ran t to  a  b lind  person fo r re lig ­
ious education , (he C ourt invalidated the 
assum ption that any  and a ll public aid that 
d irec tly  a ids th e educational func tion  o f  
re lig ious schoo ls im perm issib ly finances 
relig ious indoctrina tion .

Finally, Zobrest also undid the "exces­
sive en tang lem en t"  argum ent, w hich was 
an  essen tial a ssum ption  underly ing the 
Aguilar finding. T h e  Court’s  logic in Agos­
tini was as follow s: "S ince we have aban ­
doned th e  assum p tion  th a t p roperly  in ­
structed pub lic em p loyees w ill fail lo d is ­
charge th c ird u tie s  faithfully , w e m ust a l­
so d iscard the a ssum p tion  that pervasive 
m on ito ring o f T itle  I  teachers is requ ired ,"

In thus overru ling  both Aguilar and 
Ball as inconsisten t w ith "o u r cu rren t un ­
derstanding o f  th e  Establishm ent C lause," 
the m ajo rity  o f  th e  C ourt expressly  held 
th a t "a  federa lly  funded program  p rov id ­
ing  supp lem en ta l, rem ed ia l instruction to 
d isadvantaged ch ild ren  on  a  neutral basis 
is not [u n c o n s ti tu tio n a l] ,. .w h e n su c h in -

struction is given on  the prem ises o f  sec­
tarian schools by governm en t employees 
pu rsuan t to a p rogram  con tain ing safe­
guards such as those presen t hcTc.”

The fou r dissenters took issue on both 
substantive and procedural grounds. S ub ­
stantively, they criticized th e  m ajority fo r 
exaggerating the m eaning of Aguilar and 
Ball w h ile ignoring the lim ited scope o f 
Zobrest and Witters, thus repudiating the 
long-sumding principles against d ircc tand 
substantial subsidization. Procedurally, they 
in terpre ted the applicable federa l ru les as 
requ iring deferral o f  reconsidering Agui- 
lar until a fbmre case .

n n
I :

HE FIND ING  in Agostini repre­
sents one o f  the Suprem e C ou rt's  
rare reversals.7 It was all the more 
unusual because it happened with­

in the confines o f the sam e case. It reveals 
d ie im portance o f  the m em bership o f  the 
Court, which reflects ihc in tc rac tiou  o f in ­
d iv idual and societal values and which is 
particularly crucial fo r church/stale issues.* 
As illustra ted by th e  change in votes from  
5-4 against to 5-4 for, it w as a close call, 
but the current bent on the Court is toward 
low ering the m etaphorica l wall o f  sepa­
ration in estab lishm ent clause cases. Fac­
tual variations can be significant, howev­
er. Thus die U.S. Department o f Education 
has already issued gu idelines to spread 
th e  “safeguards" referenced in Agostini.’ 
T he m ost p rox im ate legal issue in  the 
schools, w hich concerns the provision o f 
services to  special education studen ts in 
parochial schools, is now somewhat clear­
er; Agostini seem s to  suggest tha t do ing 
so on  the prem ises o f  parochial schoo ls is 
constitu tionally pe rm issib le . But th e  new 
am endm ents to d ie  Individuals w ith D is­
ab ilities Education A ct appear to  effec­
tively elim inate the individual statutory en- 
tidcmenr.11

M oreover, A gojfm i does not necessar­
ily  change the legal landscape in sta tes, 
such as W ashington, tha t have a  lu'gher 
church /stare bareier in th e ir state consti­
tutions than that o f  the F irst Am endm ent 
estab lishm ent clause ."

In any event, one can safely predict more 
church/state litigation, w ith results dial de­
fy safe pred ic tions. School officials, w ith­
out the aid o f state-sponsored prayers, can 
only continue trying to discliaige dicir First 
Am endm ent duties " in  good faith."

3. Although Uiclrindividunl expressions were mere­
ly (lieu In Hoard of Education c/ Khyas Jo e l School 
D istrict v. Crunter, 5)2 U.S. 687 (1994), because 
the issue was distinctly different In that case, the 
same five Justices—O'Connor. Kennedy. Rchnquia, 
Scalls, nnd Thomas — constituted the majority In 
Agostini,
4 .473 U .S . 373 (1985).The Conn's decision In Uall, 
which similurty concerned an on-pretniscs remedi­
al program, rested on the second prong (primary re­
ligious effect) of the iripunite test, noihAguiYflrand 
P a l l passed the first prong (secular purpose), while 
A gu ilar fell on the third prong (excessive entangle­
ment).
5.509 U.S. 1 (1993). Sec. for example, Perry A. 
Zirkel, ’’Is the ’Wail or Separation’ Like the Walls 
of Jericho?.” Ph i D elta  Roppan, Scplcmbcr 1993, 
pp. 88-90.
6. 474 U.S. 481 (1986).
7. There arc only two other examples in die clc- 
memury/.scconrkiry school context: W rit Virginia 
Sot Id H oard  o f  Education v. P a rn a te  ( 1943). which 
reversed M inersv ille School D is tr ic t v. Gobitis 
(1940): und brown v. f ln n n lv f  Education , 373 U.S. 
483 (1954). which reversed Gang h n n  v. Rice (1927). 
For a Summary of these decisions, see Perry A. 
Zirkel. Sharon Nalbonc Richardson, and Steven S. 
GolUlxufi, A D igest o f  Supreme Court D ecisions Af­
fec ting  Education . 3rd ed. (Bloomington. Ind.: PM 
Delta Kappa Educational Inundation, 1995).
8. For analyses of the Supreme Court's establish­
ment clause jurisprudence in t-rins of the members 
of die Court, sec Julie Underwood and Julie Mead. 
"EsLihliitliincnt of Religion Analysis." Jou rna l o f  Law 
a n d  Education , Winter 1996. pp. 55-82: end Perry
A. Zirkel and Faith MacMurtric. "A Scalognmt 
Analysis of Supreme Court Establishment Clause 
Case; in Education." West's Education Low Report­
er, 16 October 1986, pp. 1-10.
9. Mark V/;dsl). "ED Gives Advice on Title 1 Aid to 
Church Schools.” Education H'cr/t, 6 August 1997, 
p. 26.
10. Sec, for example. Cefalu v. E as t B aton Rouge 
Sch. D ist.. 1J 7 F.3d 166 (5th Cir. 1997).
11. See, for example. Witters v. Washington D cp 't 
o f  Setv .fc ir the  Blind, 771 P.2d 1119, ccri. denied, 
493 U.S. 850 (1989). K

1. A guilar v. M o n . 473 U.S. 402.414 (1985). 
2.117 S. Ct 1997(1997).
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This case pertains to Chapter 2, The Church-State Distinction.

A G O ST IN I v . F E L T O N
05 U.S.L.W. 3605 (1937).

N A T U R E  O F  C A SE : A p p e a l  o f  d e c is io n  a f ­
f i rm in g  t h e  d e n i a l  o f  a  m o t io n  s e e k in g  r e l i e f  
f r o m  a  p e r m a n e n t  i n ju n c t i o n  ( b a r r in g  a  
s c h o o l  b o a r d  f r o m  s e n d in g  p u b l i c  s c h o o l 
t e a c h e r s  i n t o  p a r o c h i a l  s c h o o ls  to  p r o v id e  re* 
m e d ia l  e d u c a t i o n  t o  d i s a d v a n t a g e d  c h i l ­
d r e n ) .

G E N E R A L  R U L E  O F  LAW : U n d e r  c e r t a i n  
c i r c u m s t a n c e s ,  p u b l i c  s c h o o l t e a c h e r s  m a y  
p r o v id e  r e m e d ia l  e d u c a t io n  to  p a r o c h i a l  s t u ­
d e n t s  o n  p a r o c h i a l  s c h o o l  g r o u n d s  w i th o u t  
v io l a t in g  t h e  E s t a b l i s h m e n t  C la u s e  o f  t h e  
F i r s t  A m e n d m e n t .

P R O C E D U R E  SUM M ARY :
P la i n t i f f s :  T ho  Now Y ork  C ity Board  o f E duca­
tio n  (h e ad ed  by  i ts  C hance llo r, B etty -Louisc 
Fe lton), a n d  p a re n ts  (P ) o f d isad v an tag ed  p a ro ­
ch ia l school s tu d e n ts .
D e f e n d a n t s :  R achel A gostin i (D) and  five o th e r 
fed e ra l ta x p ay e rs .
U .S . D i s t r i c t  C o u r t  D e c is io n : D enied p la in tiffs ’ 
re q u e s t fo r r e l ie f  from  in junc tion  issu ed  in  A g u i l a r  

v .  F e l t o n .
S e c o n d  C i r c u i t  C o u r t  o f  A p p e a ls  D e c is io n : 
A ffirm ed d en ia l o f  relief.

FA C T S : T h e  B oard  o f E duca tio n  of th e  C ity o f 
New  York (P), a  local educa tiona l agency (LEA) 
u n d e r T itle  I  o f th e  fed e ra l E lem en ta ry  a n d  Sec­
onda ry  E duca tio n  A ct o f 1965 ( th e  Act), 20 U .S.C ., 
§§ 6301 e t  seq ., h n s  been  req u ired  to prov ide “full 
educa tiona l o p p o r tu n ity ” to  every school-age child , 
reg a rd le ss  o f h is  o r  h e r  econom ic background , u n ­
d er th o  te rm s  o f th e  Act. T itle  I channe led  federa l 
funds, th ro u g h  th e  s ta te s , to LEAs, w hich in  tu rn  
u sed  th e  fu nd s tc  p rov ide rem ed ia l educa tion , 
gu idance , a n d  jo b  counse ling  to  elig ib le ch ild ren . 
The in te n d e d  gonl w as t h a t  o f a s s is tin g  th e se  chil­
d ren  in  m e e tin g  s ta te  s tu d e n t  p erfo rm ance s ta n ­
d a rd s .

LEAs w ere n o t p ro h ib ite d  from  p rov id ing serv ices 
to c h ild ren  e n ro lle d  in  p r iv a te  schools w ith in  its  
ju r isd ic tio n ; how ever, th e  prov ision o f serv ices u n ­
d e r su ch  c ircum s tan ce s  w as  sub jec t to severa l r e ­
s tr ic tion s . S e rv ice s w ere  req u ired  to be prov ided 
on a  p e r-p u p il, r a t h e r  th a n  schoolw ide, b as is . Ad­

d itiona lly , th e  serv ices w ere  req u ired  to be "secu­
la r , n e u tra l and  nonideological in  n a tu r e ,” an d  to 
be provided th ro u gh  public em ployees o r  o th e rs  
w ho w ere in d ep end en t o f p r iv a te  schoo ls/re lig ious 
in s titu tio n s . F in a lly , e ach  LEA was re q u ire d  to 
r e ta in  complete contro l over fund s a s  well a s  t it le  
to  a ll educa tiona l m a te r ia ls .

W ith in  th e  ju r isd ic tio n  o f t h e  NYC Board  o f  E du ­
ca tion  (th e  Board), 10% o f th e  to ta l n um be r of 
s tu d e n ts  e lig ib le fo r serv ices u n d e r th e  A ct w on t 
to  p riv a te  schools; 90% o f tho se  p r iv a te  schools 
w ere secu la r in  n a tu re . O rig ina lly , th e  B oard  a r ­
ran g ed  to b u s T itle  I-e lig ib le s tu d en ts  to  public 
schools for after-school rem ed ia l educa tion . 
W hen  th a t  p rog ram  failed fo r log istical re a so n s , 
th e  B ea rd  th e n  moved th e  after-schoo l in s tru c tio n  
d irec tly  on to  p riv a te  school cam puses . T h e  rem e ­
d ia l in s tru c to rs  w ere a ll p ub lic  em ployees, a s  con­
tem p la te d  by tho Act, an d  w ere specifica lly  ad ­
m on ished  no t to in tro d u ce  any  re lig iou s m a tte r  
in to  th e ir  te ach in g  o r become involved in  an y  w ay 
w ith  th e  re lig ious ac tiv itie s o f  th e  p r iv a te  schools.

I n  1978, six  fed era l tax p ay e rs  (P) su ed  th e  B oard  
in  fed e ra l d is tr ic t cou rt, a s s e r t in g  t h a t  th o  
B oard ’s T itle  I p rog ram  v io la ted  th e  E s ta b lis h ­
m en t C lau se o f th e  F i r s t  A m endm en t to  th e  U .S. 
C on stitu tio n . T hey  sough t a n  in ju n c tio n  p ro h ib it­
ing  th e  B oard  from p u rsu in g  i ts  rem ed ia l ed u ca ­
tio n  p lan  (p lacing  pub lic em ployees in  p r iv a te  r e ­
lig ious schools).

T h e  d is tr ic t cou rt p e rm it te d  tho p a re n ts  o f sev ­
e ra l T itle  I-e lig ib le  p a ro ch ia l s tu d en ts  to jo in  th e  
B oard  as d e fend an ts  in  th e  law su it a n d  th e re a f te r  
d en ied  th e  p la in tiffs ’ re q u e s t for an  in ju n c tio n . 
T he fed era l Second C ircu it C ou rt o f A ppeals over­
tu rn e d  th e  d is tr ic t cou rt’s  decision.

T he U .S. Sup rem e C ourt, in  A g u i l a r  v .  F e l t o n ,  473 
U .S. 402, 413, affirm ed th e  fed e ra l ap p e lla te  (c ir­
cu it) cou rt, ho ld ing  th a t  th e  B oard ’s  T itle  I  p ro ­
g ram  n ecess ita ted  a n  “excessive e n ta n g lem en t o f 
chu rch  an d  s ta te  in  th e  a dm in is tra tio n  o f [T itle  IJ 
benefits ." 473 U .S., n t 414. The C ou rt th e n  r e ­
m and ed  th e  case to  th e  d is tr ic t cou rt, w hich 
p rom p tly  en jo ined th e  B o a rd  from u s in g  pub lic  
fu nd s for a n y  p rog ram  t h a t  au tho riz ed  pub lic

e d u c a t i o n  l a w  a  e a s e n o t e  c o u r s e  o u t l i n e
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school te a c h e rs  nnd  counse lo rs to  p rov ide services Im p lic it in  th e  decision to o v e r tu rn  A g u i l a r  o re
o n  th e  p rem ise s  o f s e c ta r ia n  schools. th e  follow ing po in ts:

In  re sp o n se  to th e  in ju n c tio n , th e  B oard  modified i ts  1. T he g en e ra l p r in c ip le s  u sed  to  e v a lu a te  
p ro g ram  so t h a t  i t  cou ld  co n tin u e  lo  se rve T itle  I -  w h e th e r g ove rnm en t a id  v io la te s th e  E s tab lish *  
e lig ib le  p r iv a te  school s tu d e n ts . I t  once ag a in  pro- m en t C lause h av e  n o t  changed  s in ce  A g u i l a r  w as 
v idcd  in s tru c t io n  a t  pub lic  schools la s  i t  h a d  origi- decided. T he C ou rt con tin u e s to  a s k  w h e th e r  th e  
n a lly  b u t un successfu lly ) a s  w ell a s  a t  lea sed  s ite s g ove rnm en t ac ted  w ith  th e  p u rp o se  o f a d v an c in g  
a n d  in  v an s  i t  converted  in to  c lassroom s in  th e  vi- o r in h ib it in g  re lig ion , ju s t  a s  i t  c o n tin u e s  to  ex- 
c in ity  o f  th e  s e c ta r ia n  schools. C om pu te r-a id ed  in- p lo re  w h e th e r g ove rnm en t a id  h a s  th e  "effect” o f  
s tru c tio n  w as offered on p r iv a te  school p rem ises advanc ing  o r in h ib it in g  re lig ion , 
s in ce  th is  p ro g ram  d id  n o t re q u ire  pub lic  employees
to  be physically  p re s e n t a t  th e  s ite s . 2. However, w h a t h a s  ch ang ed  is  thB C ou rt 's

u n d e rs ta n d in g  of th e  c r i te r ia  u se d  in  a s s e s s in g  
B e tw een  th e  1986-87 a n d  1993-94 school y ea rs , th e  w h e th e r gove rnm en t a id  to  re lig io n  h a s  a n  im p e r- 
B o a rd  sp e n t app ro x im a te ly  $93 m illion  complying m iss ib le  effect o f a d v an c in g  re lig ion . C a se s  dc- 
w ith  th e  Act, a s  m odified u n d e r  th o  in junc tion  is- t id ed  by th e  C ou rt a f te r  A g u i l a r  h a v e  m od ified  i ls  
su ed  in  A g u i l a r  V. F e l t o n .  T h ese  funds w ere de- app ro ach  to  a s se s s in g  e s ta b lis hm en t c a se s  in  tw o 
d u c te d  from  th e  e n tire  g r a n t  o f m oney  ava ilab le  un - s ign ific an t respec ts :
d e r  T itle  I  o f th e  Act, b e fo re  any  o f i t  w as p assed  on
to  T itle  I -e lig ib le  s tu d e n ts  th ro u g h o u t th e  U n ited  a. F ir s t , th e  p resum p tion , (deve loped  in
S ta te s . T h e  A g u i l a r  co sts th u s  red u ced  th e  am oun t B a l l  and  M e e k )  t h a t  p la cem en t o f pub lic  em ploy - 
o f fund s p rov ided  to  a ll LEA s for rem ed ia l educa- ees on  p aroch ia l school g round s “in e v ita b ly  r e s u l ts  
tio n . In  p la in  te rm s , 20,000 d isad v an ta g ed  ch ild ren  in  th e  im perm iss ib le  effect o f s ta te -sp o n so red  in - 
from  N ew  Y ork  C ity , a n d  183,000 su c h  ch ild ren  n a - d o c tr in a tio n  [of a  re lig ion l" is ab andoned . P u t  
tio nw ide , experien ced  a  dec lin e  in  T itle  I serv ices. a n o th e r  w ay, no  lo n g e r w ill i t  be p re sum ed  th a t

a n y  public em ployee who w o rk s on th e  p rem ise s  o f 
I n  l a te  1995, th e  B oard  a n d  a  n ew  g roup  o f p a re n ts  a  re lig iou s school in c u lc a te s  re lig ion  in  h is  o r h e r
o f  d is a d v an ta g e d  p a ro ch ia l school s tu d e n ts  (P ) filed work. H ere , th e  C ou rt c ites th e  Z o b r e s t  v .  

a  m o tion  in  fed e ra l d is t r ic t  c o u r t s e ek in g  re l ie f  from C a t a l i n a  F o o t h i l l s  S c h o o l  D i s t r i c t  case  for i t s  ho ld - 
th e  S u p rem e  C ou rt’s  A g u i l a r  decision , c la im ing  th a t  in g  “exp ressly  d isavow ing  th o  n o tio n  th a t  'th o  E s- 
th c  C ou rt 's  d ec is ional law  h a d  ch ang ed  to th e  po in t ta b lishm cn t C lau se  [laid] dow n [a n l ab so lu te  b a r  
t h a t  w h a t once h a d  b een  d e te rm in ed  to be illegal to  th e  p lac ing  o f a  p ub lic  em ployee in  a  s e c ta r ia n
w a s  now  lega l. B o th  th e  d is t r ic t  co u rt a n d  th e  Sec- school.’ ” A g o s t i n i ,  1997  U .S . — , 117 S .C t.
ond  C ircu it C o u r t o f A ppea ls , w h ile  recogn iz ing  th a t  1997, 2010 (1997), c itin g  Z o b r e s t ,  509 U .S . 1, 13. 
E s ta b lis h m e n t C lau se  d ec is iona l law  h ad  indeed In Z o b r e s t ,  th e  C ou rt re fu se d  to p re su m e  t h a t  a 
ch an g ed  ov e r th e  y e a rs , n e v e r th e le s s  u p h e ld  th e  de- pub lic ly  em ployed in te rp r e te r  for th e  d e a f  w ou ld  
n ia l  o f  th e  m o tio n  fo r re lie f. be p re s su re d  by p e rv a s iv e ly  p a ro ch ia l s u r ro u n d ­

ing s to  in cu lca te  re lig ion  by  a d d in g  to  o r s u b tr a c t-  
IS S U E : Is th e  A g u i l a r  dec is ion , w h ich  he ld  th a t  in g  from  th e  le c tu re s  b e ing  t r a n s la te d , In s te a d , i t  
p e rm it t in g  p u b lic  school te a c h e rs  to  p rov ide rem e- decided  th a t  in  tho abccnco o f  ov idenco to  th o  con- 
d ia l ed u ca tio n  to  d is a d v an ta g ed  p a ro ch ia l school tra ry , th e  in te rp r e te r  w ou ld  d u tifu lly  d is ch a rg e
ch ild ren , on th e  g round s o f th e i r  p r iv a te  schools h as  h is  or h e r  d u tie s  a s  a  fu ll-tim e pub lic  em ployee b y
th e  im p ro p e r, effect o f  a d v an c in g  a  re lig ion  w ith  accu ra te ly  t r a n s la t in g  w h a t w as sa id ,
pub lic  funds, s ti l l  v a lid  law ?

b. Second, n o  longer w ill i t  be p re sum ed  
H O L D IN G  A N D  D E C IS IO N : No. T h e  A g u i l a r  de- (as i t  w as  in  B a l l )  t h a t  a ll g o v e rnm en t a id  t h a t  d i-
c is ion  in  no lo n g e r v a lid  law . P e rm it t in g  public re c tly  a id s th e  edu ca tio n a l fu n c tio n  o f  re lig io u s
school te a c h e rs  to  p rov id e  rem ed ia l ed u ca tio n  to dis- schools is  inva lid . Spec ifica lly  re ly in g  on i ts  1986
ad v an ta g e d  p a ro ch ia l school ch ild ren  in  th o  case 's ho ld ing in  W i t t e r s  o .  W a s h i n g t o n  D e p t ,  o f  S e r v s .

co n te x t is  n o  lo n g e r so en  to h av e  th e  im p rop e r effect f o r  B l i n d ,  474 U .S. 481, in  w h ich  th e  E s ta b lis h -
o f ad v an c in g  a  re lig ion . m en t C lau se  w as found  n o t to  b a r  a  s ta te  from  is -

c a s e n o t e  c o u r s e  o u t l i n e  >  e d u c a t i o n  l a w  s - 3
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s u in g  a  voca tiona l tu itio n  g ra n t to  a  b lin d  person 
who w ish ed  to  u se  h e r  g ra n t to  a t te n d  a  C h ris tian  
college, w h e re  th o  tu it io n  g ra n ts  in  q ues tion  were 
"m ade  av a ila b le  g en e ra lly  w ith o u t re g a rd  to  th e  
s c c ta r io n -n o n se c ta r ia n  o r public-nonpub lic n a tu re  
o f th e  in s t i tu t io n  benefited" (W itters, 474 U .S. 481, 
487 (1986)), th e  Sup rem e C ou rt rea son ed  th a t  the 
T itle  I  fu n d in g  th a t  “benefited” th e  paroch ia l 
schools in  A gostin i m u s t be v iew ed in  th e  sam e 
l ig h t —  i.e ., t h a t  th e  fund ing  w as a n  inc iden ta l 
b en e f it to  p a ro ch ia l schools th a t  cam e abou t only 
b ecau se  d is a d v an ta g ed  s tu d en ts  h app en ed  to a t­
te n d  p a ro ch ia l schools w ith in  th e  B oard ’s ju r isd ic ­
tion , j u s t  a s  fu n d in g  ind irec tly  b en e fitin g  tho 
C h r is t ia n  college a t  issu e  in W itters cam e abou t 
m e re ly  b e cau se  a  re c ip ien t o f th e  fu nd ing  w ished  
to  a t te n d  t h a t  p a r t ic u la r  college. In  each  case, the 
in d ire c t fu n d in g  benefit to p a ro ch ia l in s titu tio n s  
cam e ab o u t th ro u g h  th e  “genu ine ly  independen t" 
a n d  p r iv a te  choicos o f  ind iv idua ls . (Remember, 
none o f th e  T itle  I funds a t  issu e  in  A gostin i were 
d isb u rsed  d irec tly  to paroch ia l schools.)

c. A sido  from  look ing a t  th e  c r ite r ia  by 
w h ich  a n  a id  p ro g ram  iden tifie s i t s  benefic iaries 
for p u rp o se s  o f d e te rm in in g  w h e th e r th e  s ta te  is 
re sp o n s ib le  for su b s id iz in g  re lig ion , i t  is a lso  nec­
e s s a ry  to  look  a t  w h e th e r th e  c r i te r ia  by w hich a 
p ro g ram  id e n tif ie s  i ts  benefic ia ries c re a te s  a  fi­
n a n c ia l in c en tiv e  to u n d e r ta k e  re lig iou s indoc tri­
n a tio n .  U .S    117 S.C t. 1997, 2014 (1997).
S u ch  a n  in c en tiv e  canno t bo p re s e n t i f  a id  i a  alio 
c a ted  on th e  b a s is  o f n eu tra l, s e cu la r c r i te r ia  th a t 
n e i th e r  favo r n o r d isfavo r relig ion , an d  is m ade 
a v a ila b le  to  re lig iou s a n d  secu la r benefic ia rie s on 
a  n o nd i3 c rim in a to .y  b asis . I d .  A pp ly ing  su ch  re a ­
so n in g  to  th e  NYC Board ’s T itle  I p rog ram , i t  is 
a p p a re n t  t h a t  rem ed ia l serv ices to d isadv an tag ed  
s tu d e n ts  a r c  o llocated on th e  b asis o f  c r i te r ia  th a t  
n e i th e r  fav o r n o r  d isfavo r relig ion . All ch ild ren  
who m e e t th e  p ro g ram ’s elig ib ility  req u irem en ts  
m ay  av a il th em se lv e s o f serv ices, no m a t te r  w here 
th e y  go to  school o r w h a t th e ir  re lig iou s beliefs 
m ay  be.

3. F inally , A g u i l a r ’s  conclusion t h a t  th e  NYC 
T itle  I  p ro g ram  re su lte d  in  an  excessive en tan g le ­
m e n t b e tw een  chu rch  a n d  s ta te  is no longer va lid  
law . T h e  A g u i l a r  co u rt h ad  specifically  n o ted  th a t  
th e  NYC p ro g ram  (1) req u ired  p e rv as iv e  m on ito r­
in g  b y  p u b lic  em ployees to in su re  no gove rnm en ta l 
in c u lc a tio n  o f  re lig ion , (2) req u ired  adm in is tra tiv e

cooperation betw een  th e  B oard  a n d  p a ro ch ia l 
schools, an d  (3) p o ten tia lly  in c re a sed  the r i s k  o f 
po litica l d iv isiveness. U n d e r th e  c u r re n t u n d e r ­
s ta nd in g  of th e  E s ta b lishm en t C lau se , th e  lo s t  two 
considera tions do no t, by th em se lv e s , c re a te  on 
“excessive” en tan g lem en t anym ore , g iv en  th a t  they  
a re  p re sen t w herev e r T itle  I se rv ices m ay be of­
fered, in  bo th  p a ro ch ia l an d  non-paroch in l school 
se ttin g s . The a ssum p tio n  u n d e rly in g  th e  firo t con­
s id e ra tio n  h a s  been  unde rm in ed ; a f te r  Z o b r e s t ,  th e  
C ourt w ill no longe r p re sum e th a t  pub lic  em ploy ­
ees will incu lca te  re lig ion s im p ly  becau se  th e y  h a p ­
p en  to be in  a  s e c ta r ia n  env ironm en t.

COM M ENT : T he  C ou rt sum m a riz ed  i ts  m a jo rity  
decision w ith  th e  following: “Wc th e re fo re  hold 
th a t  a  federa lly  funded  p ro g ram  p rov id ing  su p p le ­
m en ta l, rem ed ia l in s tru c tio n  to d isad v an tag ed  
ch ild ren  on a  n e u tr a l b a s is  is  n o t inv a lid  u n d e r  th e  
E s tab lishm en t C lau se w hen  su ch  in s tru c tio n  is 
given on th e  p rem ise s o f s e c ta r ia n  schools b y  gov­
e rnm en t em ployees p u r s u a n t to  a p ro g ram  con­
ta in in g  sa feg u a rd s su ch  as tho se  p re s e n t h e ro .” 
 U .S . 117 S.C t. 1997, 2016 (1997). T h is  de­
cision h a s  a lre ady  b een  ap p lnud cd  by  tho se  com ­
m en ta to rs  who decried  th e  fac t t h a t  t h e  A g u i l a r  in ­
junc tion  h ad  e ssen tia lly  forced th e  B oard  to spend  
upw ard s o f $100 m illion to r e n t  v an s  for u se  as 
classroom s — m ere ly  to  avoid th e  a p p e a ra n c e  o f 
public te ach e rs  s e ttin g  foot in  re lig io u s schools. 
O th e rs  who believe in  th e  s t r ic t  s e p a ra t io n  o f 
chu rch  a n d  s ta te  have y e t to  w eigh  in , b u t i t  is 
likely  th a t  a  few , a t  le a s t, w ill se e  th is  decision as 
erod ing  th e  p rinc ip le  u n d e rly in g  th e  E s ta b lis h ­
m en t C lause (p roh ib itin g  th e  g o v e rnm en t from  es- 
tab lish in g  a  religion) w h ile  g iv ing  only a  m in o r nod 
to  tho se  favoring th e  F re e  E xerc ise  C lau se  (g u a r ­
an tee ing  th e  frco exerc ise o f re lig ion  to  all). Q uery  
w h e th e r th e  two c lau ses a re  n e c e ssa r ily  a t  odds 
w ith  one ano th e r .

School adm in is tra to rs  w ill see th e  decision a s  ben - 
oficial. b u t i t  rem a in s  to  be seen  — an d  g iven  th e  
som ew hat confusing n Jiiu ra o f th is  op in ion , c e r­
ta in ly  canno t be p red ic ted  —  w h e th e r  th is  decision 
signa ls a  con tinu ing  re lax a tio n  o f s t r ic t  E s ta b l is h ­
m en t C lause c r ite ria .

S-4 e d u c a t i o n  l a w  «  c a s e n o f e  c o u r s e  o u t l i n e
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M E M O R A N D U M

DATE: March 3,1999

TO* Members of the House Health, Education and Social Services Committee

FROM: Representative Gene Therriault

SUBJECT: House Jo in t Resolution 13

I  would like to submit for consideration a possib le  Committee Substitute for House Jo in t 
Resolution 13 . The substitute is  in response to a resolution passed earlier this week by 

the E xxon  Valdez Oil Sp ill Trustee Council.

The original H JR  13  urged the Trustee Council, which allocates money obtained through 

settlement o f the Exxon  Valdez oil sp ill litigation, to establish a $100,000,000 
endowment for the sc iences at the University o f Alaska. However, in a meeting March 1, 
1999, the Trustee Council passed a resolution to set aside approximately $115,000,000, 
and use the annual earnings to fund a combination o f research, monitoring and general 
restoration. Because the C o u n cil’ s  resolution encompasses the intent o f H JR  13 , the C S  
for H JR  13  has been amended to support the Trustee Council resolution and to encourage 
the Council to use a portion o f the earnings to endow chairs at the University o f  Alaska in 

relevant areas o f research, instruction and public service.

The Substitute incorporates an additional resolve regarding the manner in which E V O S  
funds can be invested. T o  provide a little background, the United States and the State o f 
Alaska settled c iv il cla im s against Exxon  in October 199 1 for damages caused by the o il 
sp ill. Exxon  agreed lo pay $900 m illion over ten years to the governments jo in tly . The 
United States required the trust funds, despite the fact that they were jo in t funds with 
Alaska, to be kept in accounts in the U S Treasury. By order o f the U S D istrict Court for 
the D istrict o f Alaska, all settlement funds have been paid into the Registry o f the Court 
and deposited in the Court Registry Investment System (C R IS ). C R IS  i s  a cash 
management tool for handling court registry funds. It provides courts an easy and safe 
way to manage case-related funds that are periodically deposited with the court. C R IS  
was not designed to actively manage funds.

Email: Ropresentative_Gan0 _Thorrlault@lQgis.state.ak.os

mailto:Ropresentative_Gan0_Thorrlault@lQgis.state.ak.os


The federal law requiring E V O S  funds to be deposited in C R IS  causes two problem s. 
F irst , all funds deposited in C R IS  are assessed  a fee often  percent o f interest earnings. 
S in ce  19 9 1 , the fund has been assessed  more than $2  m illion in fees. These  fees are in 
addition to investment management fees. According to an independent auditor hired by 
the Trustee Council, the fees basica lly cover the serv ice s o f  one individual who 

determines what portion o f funds are available for investment and directs a com m ercial 
bank to purchase government securitie s. The  bank performs all record-keeping and 
bookkeeping serv ices. The auditors found that the “ fees charged for this serv ice are 
clearly disproportionate to the co sts incurred by the Court Clerk for this se rv ice .”

The second problem is  the fund’ s  low rate o f return. By law, funds deposited in Court 

Registry accounts can only be invested in U .S . government Treasury securitie s. The 
twelve month average rate o f return for the period ending June 30, 1997 for the C R IS  
Fund was 5 .12 % , before fees. In contrast, the twelve month average rate o f  return ending 
June 30, 19 97  for the State o f Alaska Em ployees Retirement Fund, which co n sist s  o f 

multiple asset c la sse s, was 18 % .

In its M arch 1 resolution the Trustee Council is  seeking flex ib ility  to move the jo in t funds 
out o f  the Reg istry  o f the Court and invest funds in appropriate accounts to maxim ize the 
revenues w hile maintaining the safety o f the investments. The C S  for H JR  13  supports 
this effort and urges the Alaska Congressional delegation to work with the Trustee 

Council to achieve this.
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W O R K  D R A F T

C S  F O R  H O U S E  JO IN T  R E S O L U T IO N  N O . 13 (  )

IN THE LEGISLATURE OF THE STATE OF ALASKA  

TWENTY-FIRST LEGISLATURE - FIRST SESSION

B Y

O ffered:
R eferred:

Sponsor(s): R E P R E S E N T A T IV E S  T H E R R IA U L T , Davies, W h itaker, M ulder, H a rris

A R E S O L U T IO N

Relating to using oil spill settlement funds to create a long-term research and 
monitoring endowment.
B E  I T  R E S O L V E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

W H E R E A S  the biological resources o f  the northern G u lf o f  Alaska were affected by 

the E xxo n  Valdez o il sp il l ; and

W H E R E A S  the Exxon  Valdez o il sp ill disrupted the econom ic and soc ia l liv e s o f 

many o f  the local residents in the Prince W illiam  Sound area; and

W H E R E A S  a sp ill o f the magnitude o f the Exxon Valdez o il sp ill not only affects the 

w ild life  and fish  habitat, but also has econom ic, socia l, and psychologica l e ffects in rural 

Alaska where traditional life  sty le s o f local populations, including the Native population, may 

be severely disrupted; and

W H E R E A S  baseline sc ien tific  data i s  inadequate to a sse ss positively the damage o f 

the Exxon  Valdez o il sp ill, to manage major sp ills , and to realistically restore the environment; 

and

W H E R E A S  Alaska has more coastline than any other state in the union, making it 

imperative that Alaska take the lead in using the accumulation o f sc ie n tific  knowledge and

-1- CSHJR 13( )
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promoting the advancement o f sc ientific  technology now as well as in the future; and

W H E R E A S , with scientific advancements in the decades ahead, eventual enhancement 

o f many biological resources w ill be possib le ; and

W H E R E A S  the m ission o f the Exxon Valdez O il Sp ill Trustee Council is  to efficiently 

restore the environment injured by the sp ill to a healthy, productive ecosystem , while taking 

into account the importance of quality o f life and the need for viable opportunities to establish 

and sustain a reasonable standard o f liv ing ; and

W H E R E A S , because the Exxon Valdez O il Sp ill Trustee Council i s  in charge o f 

restoring, rehabilitating, replacing, enhancing, or acquiring equivalent resources and serv ices 

in the o il sp ill region, the accumulation o f sc ientific  knowledge to manage a future o il sp ill 

must be a high priority in the council’s  program; and

W H E R E A S , although significant research projects have been supported by the council, 

many important areas o f inquiry remain that can be effectively addressed only over an 

extended period o f time; additionally, there are significant research projects relating to sp ill 

technology, restoration methods, and ecosystem  preservation that need to be pursued and 

extended for maximum public benefit; and

W H E R E A S  the Exxon  Valdez O il S p ill Trustee Council restoration plan includes 

adequate provisions for establishing a sound future-oriented program o f research and top-level 

study that would accumulate and spread knowledge o f the North to the w orld; and

W H E R E A S  the U niversity o f Alaska has taken a leadership role in many o f these 

areas o f  study and is  strongly committed to working in rural Alaska as w ell as to attracting 

students from rural Alaska; and

W H E R E A S  the University o f Alaska is  a statewide system  with locations in Valdez, 

Cordova, Petersburg, Homer, Seward, Kodiak, Juneau, Anchorage, Fairbanks, Bethel, 

D illingham , and many other locations in rural Alaska; and

W H E R E A S  the U niversity o f Alaska is  currently conducting research in fish e rie s and 

oceanography; and

W H E R E A S  endowed academic chairs would provide the continuing quality sc ientific  

investigation, sc ie n tific  publications, and excellence in training that w ill be needed by the 

agencies and the industry responsible for resource management and development into 

perpetuity; and

W O R K  D R A F T  W O R K  D R A F T  1-LS0314VH
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W H E R E A S  the establishment o f selected endowed chairs in relevant instructional, 

research or public serv ice  programs would further ensure that the le sso n s learned from the 

Exxon Valdez tragedy w ill continue to be explored and d iscussed in cla ssroom s, laboratories, 

public sem inars, and community outreach programs; and

W H E R E A S  a high caliber o f endowed professors attract the highest quality graduate 

students and most often have a competitive edge in securing grants and contracts; and

W H E R E A S  endowed university research is  normally broad in scope, produces peer- 

reviewed publications, has long-term continuity, and produces an outflow o f trained 

p ro fe ssiona ls; and

W H E R E A S  the U niversity  o f Alaska already has an appropriate foundation for 

managing endowed cha irs, thus eliminating the cost o f a new bureaucracy, and has the 

resources to enhance an endowment in time with additional funds acquired from other 

agencies and from industry; and

W H E R E A S  the Exxon Valdez Oil Sp ill Trustee Council expends money obtained from 

settlement o f o il sp ill litigation; and

W H E R E A S , by October 2002, as a result o f the past and anticipated future deposits 

into the restoration reserve, it is  estimated that the principal and interest in the reserve, 

together with remaining unobligated settlement funds, w ill be approximately $170,000,000 

un less, before that time, ongoing negotiations concerning the Karluk and Sturgeon rivers and 

adjacent lands result in a habitat acquisition agreement that obligates some o f these funds; and 

W H E R E A S , absent a purchase agreement on the Karluk and Sturgeon rivers, 

$170,000,000 is  the total o f  the funds estimated to be available to support long-term 

restoration based on projected investment returns allowable through the federal court registry 

under the court’s  existing  authority and thus reasonably anticipated as available fo r restoration 

purposes by the Exxon  Valdez O il Sp ill Trustee Council starting with fisca l year 2003; and 

W H E R E A S  the lim its o f the existing  investment authority o f  the Exxon  Valdez O il 

Sp ill Trustee Council have resulted in the lo ss  o f m illions o f dollars in potential earnings, and, 

to effectively address restoration needs in the future and support a comprehensive program that 

maintains its value over time, the cou ncil's investment authority must be amended by the 

C o ngre ss;

B E  I T  R E S O L V E D  that the Alaska State Legislature supports the recent action o f the

W O R K  D R A F T  W O R K  D R A F T  l-LS0314\H
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Exxon  \  aldez O il S p ill Tru stees to create a long-term research and m onitoring endowment 

using $115,000,000 o f the expected reserve; and be it

F U R T H E R  R E S O L V E D  that the Alaska State Legislature encourages the Exxon 

Valdez O il Sp ill Trustee Council to use a portion o f the research funds to establish endowed 

chairs at the U niversity o f Alaska in relevant areas o f research, instruction, and public service; 

and be it

F U R T H E R  R E S O L V E D  that the Alaska State Legislature supports the E xxon  Valdez 

O il Sp ill Trustee C o u n cil's efforts to remove the trust funds from the United States Treasury 

in order to achieve e ffic iencies and maximize earnings as supported by recommendations from 

its internal auditors and the General Accounting O ffice  auditors, and urges the Alaska 

Congressional delegation to work with the Exxon Valdez O il Sp ill Trustee Council to achieve 

these goals.

C O P IE S  o f this resolution shall be sent to the Honorable Tony K now le s, Governor 

o f A laska; the E xxo n  Valdez O il Sp ill Trustee C ouncil; Mark Hamilton, President o f the 

University o f  Alaska; M ichael J .  Bum s, President o f the Board o f Regents o f  the U niversity 

o f A laska; and to the Honorable Ted Stevens and the Honorable Frank M urkow sk i, U .S . 

Senators, and the Honorable Don Young, U .5  Representative, members o f  the Alaska 

delegation in Congress.

WORK DRAFT WORK DRAFT I -LS03 14\H

13( ) -4-



DRAFT D R A F T  3/1/99 (amended)

RESOLUTION 
of the

Exxon Valdez Oil Spill Trustee Council 
concerning the 

Restoration Reserve and Long-term Restoration

WHEREAS, in November 1994, following an extensive public process, the Exxon Valdez 
Oil Spill Trustee Council ("Trustee Council1') adopted the Restoration Plan to guide a 
comprehensive and balanced program to restore resources and services injured by the 
oil spill;

WHEREAS, since that time the Trustee Council has used the Restoration Plan to guide 
development of the annual work plans as well as the acquisition and protection of large 
and small habitat parcels important to the long-term recovery of injured resources and 
services;

WHEREAS, the Restoration Plan identified a series of large parcel purchases and the 
Trustee Council has been successful In obtaining habitat protection agreements with 
willing-seller landowners to provide permanent protection for approximately 635,000 
acres;

WHEREAS, the Restoration Plan recognized that complete recovery from the oil spill 
would not occur for decades and that through long-term observation and, as needed, 
restoration actions, injured resources and services could be fully restored;

WHEREAS, the Restoration Plan specifically recognized establishment of the 
Restoration Reserve to provide a secure source of funding for restoration into the future 
beyond the last annual payment from the Exxon Corporation;

WHEREAS, the Trustee Council has sponsored an extensive public involvement 
process to provide opportunity for comment on possible future uses of the Restoration 
Reserve including public meetings in communities throughout the spill impact region and 
also in Anchorage, Fairbanks and Juneau;

WHEREAS, a large volume of public comment regarding the Restoration Reserve has 
been solicited and received urging a wide range of uses for remaining settlement funds 
including a strong showing of support for additional habitat protection efforts as well as 
other restoration efforts;

WHEREAS, numerous Native tribal members and other community residents from the 
spill area have indicated a strong interest in continued support for community-based 
efforts consistent with those that have been previously funded by the Trustee Council 
such as subsistence restoration, Traditional Ecological Knowledge, youth area watch, 
cooperative management, and local stewardship efforts;



WHEREAS, the Public Advisory Group (PAG) has reviewed and discussed long-term 
restoration needs and use of the Restoration Reserve at considerable length and the 
views of the PAG members have been communicated to the Trustee Council;

WHEREAS, upon consideration of the restoration mission as provided by the settlement 
and the Restoration Plan, past restoration program efforts and accomplishments, public 
comments received by the Trustee Council, the views of the Public Advisory Group 
members, and the most current information regarding the status of recovery of the 
resources and services injured by the oil spill, the Trustee Council has identified 
substantial and continuing long-term restoration needs;

WHEREAS, full recovery of many injured resources and services is not yet complete and 
long-term restoration, conservation and prudent management of these resources and 
services will require a substantial on-going investment to improve our understanding of 
the biology and marine and coastal ecosystems that support the resources as well as 
the people of the spill region;

WHEREAS, in order to prudently use the natural resources of the spill area requires 
increased knowledge of critical ecological information about the northern Gulf of Alaska 
that can only be provided through a long-term research and monitoring program;

WHEREAS, together with scientific research and monitoring, a continuing commitment 
to habitat protection and general restoration actions, where appropriate, will help ensure 
the full recovery of injured resources and services;

WHEREAS, consistent with the Restoration Plan, restoration needs identified by the 
Trustee Council require a long-term comprehensive and balanced approach that 
includes a complementary commitment to scientific research and monitoring; applied 
science to inform and improve the management of injured resources and services; 
continued general restoration activities where appropriate; support for community-based 
efforts to restore and enhance injured resources and services; and protection for 
additional key habitats;

WHEREAS, by October 2002, as a result of the past and anticipated future deposits into 
the Restoration Reserve, it is estimated that the principal and interest in the reserve, 
together with remaining unobligated settlement funds, will be approximately $170 million 
unless, prior to that time, on-going negotiations concerning the Karluk and Sturgeon 
rivers and adjacent lands or other habitat protection efforts result in a habitat acquisition 
agreement that obligates some of these funds;

WHEREAS, absent a purchase agreement on the Karluk and Sturgeon rivers, $170 
million is the total of the funds estimated to be available to support long-term restoration 
based on projected investment returns allowable through the Court Registry under its 
existing authority and thus reasonably anticipated as available for restoration purposes 
by the Trustee Council starting with FY 2003 ("estimated funds remaining on October 1. 
2002"); and

WHEREAS, the limits of the existing investment authority of the Trustee Council have 
resulted in the loss of millions of dollars in potential earnings and to effectively address 
restoration needs in the future and support a comprehensive program that maintains its



value overtime, the Trustee Council's investment authority must be amended by 
Congress,

THEREFORE BE IT RESOLVED, that the Trustee Council has determined that recovery 
from the Exxon Valdez oil spill remains incomplete and there is need for a continuing 
long-term, comprehensive and balanced restoration program consistent with the 
Restoration Plan:

BE IT FURTHER RESOLVED, that funds in the Restoration Reserve and other 
remaining unobligated settlement funds available on October 1, 2002 (for expenditure 
starting in FY 2003) be allocated in the following manner consistent with the draft 
“Outline of Action Under Existing Authority” dated 3/1/99 and attached to this resolution:

• $55 million of the estimated funds remaining on October 1, 2002 and the 
associated earnings thereafter will be managed as a long-term funding source 
with a significant proportion of these funds to be used for small parcel habitat 
protection and it is recognized that any funding that may be authorized for 
purchase of lands along or adjacent to the Karluk or Sturgeon Rivers or other 
habitat acquisitions would be made from within this allocation: and

• the remaining balance of funds on October 1, 2002 will be managed so that the 
annual earnings, estimated at approximately 5% per year, will be used to fund 
annual work plans that include a combination of research, monitoring, and 
general restoration including those kinds of community-based restoration efforts 
consistent with efforts that have been previously funded by the Trustee Council, 
such as subsistence restoration, Traditional Ecological Knowledge, Youth Area 
Watch, cooperative management, and local stewardship efforts, as well as local 
community participation in on-going research efforts;

BE IT FURTHER RESOLVED, that the Restoration Office and the Chief Scientist, under 
the direction of the Executive Director, shall begin to develop a long-term research and 
monitoring program for the spill region that will inform and promote the full recovery and 
restoration, conservation and prudent management of spill-area resources; and

BE IT FURTHER RESOLVED, that it is the intent of the Trustee Council that this long­
term reserve for research and monitoring be designed to ensure the conservation and 
protection of marine and coastal resources, ecosystems, and habitats in order to aid in 
the overall recovery of those resources injured by the Exxon Valdez oil spill and the 
long-term health and viability of the spill area marine environment;

BE IT FURTHER RESOLVED, that in developing a long-term restoration research and 
monitoring program for the spill region, the Executive Director shall solicit the views of 
the Public Advisory Group, community facilitators, resource management agencies, 
researchers and other public interests as well as coordinate restoration program efforts 
with other marine research initiatives including the North Pacific Research Board;

BE IT FURTHER RESOLVED, that the Executive Director shall work with the Alaska 
Congressional delegation and appropriate state and federal agencies to obtain the 
necessary investment authority to increase the earnings on remaining settlement funds, 
so that the Trustee Council will be able to conduct an effective restoration program that 
maintains its value over time; and



BE IT FURTHER RESOLVED, that in developing long-term implementation options for 
consideration by the Trustee Council, the Executive Director shall:

• investigate possible establishment of new or modified governance structures to 
implement long-term restoration efforts,

• explore alternative methods to ensure meaningful public participation in 
restoration decisions, and

• report back to the Trustee Council by September 1,1999 regarding these efforts.

Dated this 1sl day of March, 1999, in Anchorage, Alaska.

DAVE GIBBONS BRUCE M. BOTELHO
Trustee Representative Attorney General
Alaska Region State of Alaska
USDA Forest Service

MARILYN HEIMAN STEVEN PENNOYER
Special Assistant to the Director, Alaska Region
Secretary for Alaska National Marine Fisheries Service
U.S. Department of the Interior

FRANK RUE MICHELE BROWN
Commissioner Commissioner
Alaska Department of Alaska Department of
Fish and Game Environmental Conservation



Executive Director 
WORKING DRAFT 3/1/99

DRAFT OUTLINE OF ACTION UNDER EXISTING AUTHORITY

Assumptions:

• Use of the Restoration Reserve funds will commence with FY 2003 (October 2002)
• The Trustee Council will allocate an additional $36 M to the Restoration Reserve 

(annual $12 M payments in FY 2000, 2001 and 2002)
• Additional restoration program expenditures between March 1999 to October 2002, 

exclusive of contractual land payments and other habitat commitments, will amount 
to not more than $35 M

• Remaining unobligated balance of restoration funds in October 2002 will be $170 M  
including funds that may be needed for a possible Koniag Karluk-Sturgeon 
acquisition

• Trustee Council receives no new investment authority and continues to invest 
settlement funds in treasury instruments that yield approximately 5%

Elements of a Long-Term Restoration Program:

• Consistent with the Restoration Plan, the core elements of a long-term restoration 
effort would focus on research/monitoring, including community-based restoration, 
and habitat protection

• Starting in FY 2003, restoration efforts would be funded from the earnings of 
remaining funds

• Earnings estimated at approximately 5% per year from treasury investments 
(nominal yield)

• The approximately $170M in restoration funds remaining on October 1, 2002 will be 
allocated into two parts:

/  $55M for habitat protection, including a possible Koniag Karluk-Sturgeon 
acquisition

✓  remainder (estimated at $115M plus, under the current assumptions) for 
research-monitoring, general restoration and community-based projects (e.g., 
subsistence, TEK, stewardship)

• Absent changes in the investment authority and consequent increased yield on 
investments, there would be no inflation-proofing with the consequent loss of 
purchase power over time in proportion to prevailing inflation rates (in order to 
support an annual restoration program of effective size)

• Cost of program management apportioned according to relative expense (public 
involvement, agency participation, peer review, habitat acquisition support, 
administration, etc.)

Habitat Protection:

• $55M of remaining funds on October 1, 2002 (FY 2003) for Habitat Protection would 
include any amounts needed to complete the Koniag Karluk-Sturgeon acquisition

• After December 2001 (the end of the current easement), the $16.5 M previously 
allocated for the Koniag Karluk-Sturgeon acquisition, if not obligated at that point, 
would be available for other habitat protection



• Habitat Protection funds would be managed as a long-term funding source 
generating annual earnings estimated at 5% per year for habitat protection (nominal 
yield, no inflation proofing)

• The intent of the Trustee Council is that half of the Habitat Protection funds would be 
used over a long period for small parcels; the remainder, if opportunities arise and 
with the agreement of the six trustees, would be used for large parcel purchases

• Issues that require further consideration:
✓  priority, criteria and decision-making process for specific parcel selection
✓  possible role of non-governmental organization to implement program after 

October 2002
✓  extent of public involvement in future program

Research, Monitoring and General Restoration:

• Remaining balance of funds (estimated at $115M plus under the current 
assumptions) for Restoration Research, Monitoring, and General Restoration would 
be managed so that earnings-only would be used to support annual work plans 
starting with FY 2003

• Annual earnings estimated at 5% per year (nominal yield, no inflation proofing)
• Annual work plan would support continuing restoration and enhancement of oil spill 

injured resources including long-term research-monitoring, development of improved 
management tools, synthesis of results, general restoration activities, and 
community-based restoration projects such as subsistence restoration, Traditional 
Ecological Knowledge, Youth Area Watch, cooperative management, and local 
stewardship efforts as well as local community participation in on-going research 
efforts

• Issues that require further consideration:
✓  whether changes in the annual work plan process are appropriate in light of 

reduced scale
✓  means and extent of scientific peer review 

means and extent of public involvement in process
y  whether a new organization or governance structure is needed



3/1/99

SUMMARY OF PAST AND ESTIMATED FUTURE USES OF SETTLEMENT
(In ̂ millions)

Executive Director WORKING DRAFT Recommendation

REIMBURSEMENTS FOR SPILL RESPONSE_________________________________________ 213.1

RESTORATION MANAGEMENT__________________________________________________FFY 92-99 FRY 00-02 FFY 03+

Science Management, Public Involvement & Administration 24.7 5.1 TBD (a)

Remaining (b)
RESTORATION IMPLEMENTATION FFY 92-99 FFY 00-02 Funds TOTAL

Research, Monitoring, General Restoration 145.0 25.4 115.0 285.4 39.8%

Habitat Protection 372,1 4.5 55.0 431.6 60.2%

517.1 29.9 170.0 717.0 100.0%

(a) To dale. Restoration Office science management, public involvement and administration has cost approximately 5% of restoration program expenditures overall. Beyond FFY 02, 
sctenoe management, public Involvement and administration costs will be allocated in proportion to program area costs.

(b) Estimate of remaining funds includes Restoration Reserve (with $12 million per year lo be placed Into the reserve FFY 00 - FFY 02), Interest accrued, the $16.5 million committed to a 
Koniag purchase through 2001 plus additional funds currently unallocated.



J V I a s f m  j i t f a t c  ^ l e g i s l a t u r e

REPRESENTATIVE 
G E N E  T H E R R IA U L T

Mailing Address:
119  N. Cushman, Suite 101 
Fairbanks, Alaska 99701 

(907) 488-0857 
Fax: (907) 488-4271

P r m s e  ( D f  ^ R e p r e s e n t a t i v e s

Slate Crpitol 
Juneau, Alaska 

99801-1182 
(907) 465-4797 

Fax: (907) 465-3884

House District 33

S p o n so r: R e p re se n ta tiv e  Gene T h erriau lt

House Jo in t  R eso lu tio n  13

S p o n s o r  S t a t e m e n t

House Jo in t Resolution 13 , “ Relating to using o il sp ill settlement funds to create an 
endowment for the sc iences at the U niversity o f  Alaska,”  urges the Exxon  Valdez Oil 
Sp ill (E V O S) Trustee Council to establish a $100,000,000 endowment for the sc ience s at 

the U niversity .

The E V O S  Trustee Council allocates money obtained from settlement o f the Exxon  

Valdez sp ill litigation. Over the years, EV O S funds have largely been used to purchase 
land for habitat preservation, and have been lacking in the area o f research. I believe this 
has left a critica l gap in our understanding o f th is sp ill and how to respond in the future. 
Endowing sc ie n tific  chairs at the University w ill help increase available baseline data, 
enhance the biological resources o f the northern G u lf o f Alaska, and sign ificantly 
improve spill-related technology, restoration methods and ecosystem  preservation. For 
example, it is  w idely understood that many aspects o f the Exxon Valdez o il sp ill 
response, such as high-pressure washing o f beaches and rock washing, may have caused 
more long-term harm than benefit. W e also need to know if  types o f marine ecosystem s 
are extra sensitive to certain cleanup activities, and if  so , how we should respond to a 
sp ill in those areas.

An endowment o f this nature w ill fu lfill the intent o f the Exxon  Valdez oil settlement and 
the m ission  o f  the Trustee C ouncil, which is  to restore, rehabilitate, replace, enhance, or 
acquire equivalent resources and serv ices in the oil sp ill region. I believe a se lf- 
perpetuating fund that a llow s the university maximum flexib ility , such as that proposed 
in House Jo in t Resolution 13 , is  the ideal mechanism for such an effort.

SPONSOR STATEMENT
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University of Alaska President 
M ark R. Hamilton

S u p p o r t  f o r  C r e a t in g  E n d o w e d  C h a i r s  a n d  R e s e a r c h  E n d o w m e n t  

w ith  th e  E V O S  R e s t o r a t io n  R e s e r v e

[H e ]
September 28, 1998

Exxon Valdez O il S p ill Trustee Council 
645 "G " Street 
Anchorage, A K  99501

Dear Trustees:

Beginning in 1993, the University o f Alaska, along with a sign ificant portion o f the Alaska public, 
has been requesting the Trustee Council maximize the long-term impact o f the Exxon  settlement through 
the establishment o f a research endowment and the creation o f U niversity endowed chairs in appropriate 
d isc ip lines. Now, in 1998, with over 85%  o f the E V O S Restoration Reserve expended, no research 
endowment in place, and no endowed chairs established, I  urge you to se riou sly  reconsider these proposals.

Although significant research projects have been supported by the Council, many important areas o f 
inquiry remain that can only effectively be addressed over an extended period o f time. Additionally, there 
are significant areas o f  applied endeavor relating to sp ill technology, restoration methods, and ecosystem  
preservation that have been learned from work thus far that now needs to be pursued and extended for 
maximum public benefit.

The establishment o f  an endowment with a major portion o f the remaining Reserve w ill provide a 

modest annual flow  o f funds that w ill allow, through direct grants and leveraging o f additional state, 
federal and private funds, the continuation o f important basic and applied research on the coastal 
ecosystem  o f the E V O S  impacted area. Additionally, the establishment o f  selected endowed chairs in 
relevant instructional, research and/or public service programs would further assure that the le sso n s 
learned from the Exxon  tragedy w ill continue to be explored and d iscu ssed  in c la ssroom s, laboratories, 
public sem inars, and community outreach programs.

Although, it seem s most appropriate for the E V O S endowment to be established through the 
University o f Alaska, it would be my recommendation that proposals for annual funding be accepted from 
all sources, including federal and slate government. T o  secure the maximum benefit for the state and 
particularly the E V O S  impacted area, the earnings o f the endowment should support priorities established 
by the advisory group representing regional interests, including those o f major industries, state and federal 
government, sc ie n tific  representatives, and regional fisherie s and aquaculture associations.

I have tremendous respect for the d ifficu lt and controversial task that you have performed on behalf 
o f Alaska and the magnificent region that was impacted by the Exxon  o il sp ill. I  urge you now to give your 
support to the proposal for establishment o f a permanent endowment to assure that the sp ill response 
technology, environmental restoration and monitoring programs, and public education projects that you 
have initiated and supported w ill continue long into the future.

Sincerely,

Mark R . Hamilton 
President

P O S IT IO N  S TA TE M E N T 2/18/99 3:20 P M

http://www.alaska.net/~bakcr/liamiIlon.litm


Representative Croft Support http://www.alaska.net/-bakcr/croftl. him

R e p r e se n t a t iv e  E r i c  C r o f t  

L e t t e r  o f  S u p p o r t  f o r  U n iv e r s i t y  E n d o w m e n t  

f r o m  E V O S  R e s t o r a t io n  R e s e r v e  F u n d

October 15 , 1998

M s. M o lly  McCam m on, E .D .
Exxon  Valdez O il Sp ill Trustee Council 
645 G. Street, Suite 401 
Anchorage, A K  99501

Dear M o lly ,

It was a pleasure speaking with you fo llow ing the Legislative Budget and Audit Committee meeting earlier 
this month. I'm  glad you viewed the committee's rejection o f the Afognak purchase as a victory, and plan 

to proceed with executive approval despite the committee's disapproval.

I'm  also interested in another proposal proffered to the Trustee C ouncil: establishing endowed research 
centers and chairs at the University o f Alaska with E V O S Restoration Reserve Funds.

Such endowment would greatly a ssist  the council in accom plishing its m ission  to "effectively restore the 
environment injured by the sp ill to a healthy, productive ecosystem , while taking into account the 
importance o f quality o f life  and need for viable opportunities to establish and sustain a reasonable 
standard o f liv in g ." Every dollar would provide a return investment for our students, researchers, business 
and industry, impacted communities and our environment.

Please tell me what consideration the council has given to this proposal, and how inclined they are to 

support it. Thanks for all your efforts.

S incere ly ,

Representative E r ic  Croft

I of I
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W i l l i a m  R .  W o o d

P r e s id e n t  E m e r i t u s  

U n iv e r s i t y  o f  A la sk a  

S u p p o r t  f o r  c r e a t in g  a U n iv e r s i t y  E n d o w m e n t  

w it h  E V O S  f u n d s  

[ U p ]

Festival Fairbanks 
A  non-profit Community Service Organization

September 16 , 1998

E V O S Trustee Council 
Restoration O ffice  
645 G. Street, Suite 401 
Anchorage, A K  99501

Having spent a good many years working with, listening to, and learning from scientists and long-time 
residents o f Alaska and other polar regions, I  share their concern about the future o f  the North. Now past 
ninety-one, my own interest in the work o f the Exxon  Valdez O il Sp ill Com m ission  is more than casual.

Your assignment is  o f critical importance to the future o f  the North, its people, and the proper direction o f 
the region's potential special contribution to the rest o f the world. You represent the major opportunity to 
assure that something genuinely meaningful and long-lasting is  undertaken.

What to try and why? There is  no sim p list ic , one-shot solution that w ill make much difference, i f  any. 
Many "n ice to have" proposals w ill be advanced; few are apt to be fundamental and long term. O bviously , 
however, there is  a continuing need to know, to learn all that i s  possib le about the many facets o f  the 
macro- and micro-environments o f the North and their relationships.

Such an educational undertaking to succeed must reach out to future generations. The process should be 
one to stimulate the intellect rather than centered only on emotion. It should provide end less occa sion s to 
observe, to analyze, to weigh and consider, to cope with problems practically, to make reason-based 
decisions to do or not to do. The exercise  is  long-term and vital.

I  strongly endorse, therefore, suggestions that the E V O S  Restoration Plan include adequate provision for 
establishing a sound future-oriented program o f research and top-level instruction o f a few who would be 
in key positions to accumulate and spread knowledge o f the North to the many.

T h is  might best be done through "endowed cha irs" at a major university located in the region to be 
understood, protected, and utilized w ise ly .

The endowed chairs could be in various d isc ip lines. M ostly  sc ien tific , but not all. The creative arts that 
focus on natural form s add an essential dimension to full understanding and appreciation.

O f course, botany, chem istry, zoology, geology, p hysics, mathematics, and all o f the geophysical, marine 
and oceanography d isc ip lin e s, so  important in Alaska.

I of 2 2/18/99 3:21 P M
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But more. W ork in anthropology, art, architecture, m usic, drama, dance, creative writing all have a 
contribution to make. The opportunity should provide for a multi-dimensional thrust. A  cluster o f s ix  or 
seven such endowed chairs for associated programs would build a concentration o f talent, an essential 
critica l mass, each unit strong enough to compliment the others and together make a major difference in 
perception and understanding toward accom plishing the basic goals o f the Com m ission.

For this assemblage o f the "top o f the best for the top o f the world," I  suggest the U niversity o f Alaska, a 
land-grant, space-grant institution, with some very special tools in place: a world sca le library, a 
state-of-the-art supercomputer, a rocket launching range, a synthetic aperture radar facility , a research 
vesse l, coastal laboratories, and research stations with considerable remote monitoring capability.

There is  no other institution quite like the U niversity o f Alaska. It i s  becoming a well-recognized 
international research center and a source o f  information specializing in knowledge o f the arctic and 
sub-arctic. It i s  the right place at the right time for the endowed chairs suggested to carry on the m ission  of 
the Com m ission .

Respectfu lly ,

W m . R . Wood 
President (Emeritus)
U niversity o f Alaska

2 of 2 P O S I T I O N  S T A T E M E N T
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Anchorage Mayor Rick Mystrora
Letter o f  Support for establishing a U niversity Endowment 

from E V O S funds.

[H a l

September 1 1 ,  1998

E V O S Trustee Council 
645 G  Street, Suite 401 
Anchorage, Alaska 99501

Dear Trustees:

I  concur with U A A  Chancellor Lee Gorsuch and the Anchorage A ssem bly and w ish  to add my support for 
establishing a research enuowment from the E V O S  funds within the U niversity o f  Alaska.

There are numerous benefits to be gained for both the Trustee Council and the C ity o f Anchorage from 
such an endowment. Our mutual interests and needs mesh very well with the purpose and capability o f 
U A A .

Anchorage is  centrally located near two main areas damaged by the sp ill. Cook Inlet and Prince W illiam  
Sound are known sp ill damaged areas continuing to recover. The road to W hittier w ill soon be completed 
and w ill make Prince W illiam  Sound much more accessib le. Anchorage is  a logical choice for spill-based 
operations sin ce  lo g ist ic s and other co sts associated with research and other sp ill related work could be 
minimized. A lso , several Native Corporations have o ffice s located in Anchorage that over-see sp ill 

damaged areas.

I  am pleased to endorse the concept o f the establishment o f a U niversity endowment. It prom ises 
numerous benefits for the people o f Anchorage and all Alaskans and also serve the m ission  o f  the Trustee 

Council.

Sincerely,

R ick  M ystrom  
Mayor
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L e t t e r  o f  S u p p o r t  f r o m  

A la sk a  S e n a t o r  F r a n k  H . M u r k o w s k i  

f o r  c r e a t in g  a U n iv e r s i t y  o f  A la sk a  e n d o w m e n t  

f r o m  th e  E V O S  R e s t o r a t io n  R e se r v e  fu n d

[ U p ]

United States Senate
Committee on Energy and Natural Resources 

W ashington, D C

Senator Frank H. M urkowski 
Chairman

September 22, 1998

M s. M o lly  McCam m on 
Executive D irector 
E V O S Trustee Council 
645 G. Street, Suite 401 
Anchorage, Alaska 99501

Dear M o lly :

I strongly believe it is  time to focus attention o f the remaining Exxon  Valdez O il Sp ill (E V O S) funds 
toward a long term understanding o f the Prince W illiam  Sound ecosystem  and not on a short term goal o f 
habitat acquisition. Therefore, I  want to voice my strong support for creating an endowment for the 
University o f  Alaska from E V O S  Restoration Reserve funds. The creation is  an excellent way to combine 
the goals o f the Trustee Council with the capabilities o f the U niversity.

In this regard, I  am very proud o f the efforts by Alaskans to create an endowment. Recent resolutions 
passed by the c itie s o f  Anchorage and Fairbanks show that Alaskans understand the value o f their 
University in meeting the needs o f Alaskan communities. Letters o f support from U A A  Chancellor Lee 
Gorsuch, U A F  Chancellor Joan Wadlow, U A F Alum ni, and U niversity faculty and students show  that the 
U niversity wants to serve the public and has the capability to do so . The many o f other letters o f support 
from Mayor M ystrom , and the Voice o f the T im es provide further confirmation that creating a U niversity 
endowment is  the right thing to do.

I hope you w ill consider the growing numbers o f Alaskans who are expressing their opinion in support 
o f endowed chairs and centers within the University o f Alaska at your earliest convenience.

Thank you for consideration o f this request.

S incerely,

Frank H. M urkow ski 
Chairman

* tf: *  N: *  :|: * **:*: * * * * * *  *  *  * * * * * * * * *  *  *
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U A F  A lu m n i  L e t t e r  o f  S u p p o r t  f o r  E s t a b l i s h in g  a n  E n d o w m e n t  

a t th e  U n iv e r s i t y  o f  A la sk a  w it h  E V O S  F u n d s  

J u l y  2 0 , 1 9 9 8

[U p ]

Ju ly  20, 1998

E V O S  Trustee Council 
Restoration O ffice  
645 G  Street, Suite 401 
Anchorage, A K  99501

On behalf o f  the U niversity  o f Alaska Alum ni A ssociation , I  want to express our support for using the 
funds from the E xxo n  Valdez O il Sp ill (EV O S) c iv il cla im s settlement between the state and federal 
government and the Exxon  Corporation to endow academic and research chairs at the U niversity  o f 

Alaska.

The U niversity o f  Alaska is  the premier research institution in Alaska with facilitie s and researchers 
necessary for the future research on the effects, prevention and further clean up o f o il sp il ls  and other 
environmental d isasters such as the Exxon  Valdez sp ill. The smart thing to do with these funds i s  to use 
them in Alaska, at the State's research university. T h is  endowment would greatly a ssist  the Council in 
accom plishing its m issio n  to "effectively restore the environment injured by the sp ill to a healthy, 
productive ecosystem , w hile taking into account the importance o f quality o f life and need for viable 
opportunities to establish and sustain a reasonable standard o f liv ing ."

-"Jake" Poole, U A F  Alum ni A ssociation President, Ju ly  20, 1998

$ $ $ $ $ $ $

B o a r d  P a s s e s  R e s o lu t io n  to  E n d o w  C h a i r s  f r o m  E V O S
-by Chip Wagoner 

—U A F  Alum nus newsletter, January 1996.

What does the U A F  Alum ni A ssociation Board, the American O rnithologists' Union, the W ild life  
Society, the Pacific Seabird Group, the Alaska D istrict o f the American Institute o f  F ishery Research 
B io log ists and the Am erican Bald Eagle Foundation all have in common? A ll have endorsed using funds 
from the Exxon  Valdez O il Sp ill (EV O S) c iv il cla im s settlement between the state and federal 
governments and the E xxon  Corporation to endow academic and research chairs at the U niversity o f 
Alaska.

The settlement funds are managed by the E V O S Trustee Council composed o f s ix  state and federal 
governmental o ff ic ia ls . The C o u n cil’s  m ission is  to "efficiently restore the environment injured by the sp ill 
to a healthy, productive ecosystem , while taking into account the importance o f quality o f life  and need for 
viable opportunities to establish and sustain a reasonable standard o f liv ing ."

The Alum ni Board jo ined U niversity o f  Alaska President Jerome Kom isar and Jam es K ing  '49, a 
member o f the E V O S  Trustee Council Public Advisory Group, in urging the Council to provide for the 
long term needs to monitor and study the impacted resources, communities and populations by endowing 
academic cha irs at the U niversity o f  Alaska. A s a public at large member o f  the advisory group, Jim  K ing  
is  proposing that the Trustee Council ask the E V O S Restoration O ffice  and the U niversity o f  Alaska to 
prepare a detailed plan to use a portion o f the restoration reserve to endow chairs designed to fu lf ill the

I of 2 2/18/09 3:22 P M

http://http.7Avww.nlaska.nct/~bakcr/ncwpngc31


U A F  Alumni lmp.7Avww.alaska.net/--bakcr/ncwpagc31 .him

E V O S  settlement obligation.
The U A F  Alum ni Board asks you to help both the university and the resources o f Prince W illiam  Sound 

by writing to the E V O S  Trustee Council at 645 G  St., Suite 4 0 1, Anchorage A K  99501 and supporting this 

endowment."

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *
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U A A  C h a n c e l lo r  L e e  G o r s u c h 's  L e t t e r  o f  S u p p o r t  

f o r  a U n iv e r s i t y  e n d o w m e n t  w it h  E V O S  f u n d s

[ H e ]

A p ril 9, 1998

E V O S  Trustee Council 
645 G Street, Suite 401 
Anchorage, Alaska 99501

Dear Trustees:

I  would like to lend support for establishing a research endowment as well as endowed chairs within the 
University o f Alaska system . T h is  is  an excellent opportunity for the university and the council to 
continue work together to accomplish our mutual objectives and goals.

For example, an endowed research chair at U A A  provide a means top continue spill-related research in 
perpetuity. Additional income could be obtained from the patenting o f processes for sp ill restoration and 
cleanup techniques. Development o f educational courses for sp ill prevention, restoration, and preservation 
techniques would also serve the needs o f our communities, including sp ill damaged areas, as well as 
generate additional income from other oil-damaged areas throughout the world also needing sim ila r 
expertise.

There are numerous faculty on U A  campuses prepared to continue to work with the council in advancing 
its long-term objectives. A  research endowment as well as endowed chairs would generate sign ificant 
long-term value, not only for Prince W illiam  Sound, but to our overall understanding o f marine 
ecosystem s and their potential response to o il sp ills . Numerous benefits ex ist for everyone and I w ill do 

all that I  can to support this endeavor.

Sincerely,

Edward Lee Gorsuch 
Chancellor

s):*:)::)::*!):*;):##:)::!:;)::)::)::):!)::!:********# *  *  *  *  * * *  *  :f= * *
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1998 Resolution
f o r  c r e a t in g  a U n iv e r s i t y  e n d o w m e n t  w ith  E V O S  f u n d s

-Subm itted by the Greater Fairbanks Chamber o f  Commerce Board o f D irectors to the E V O S  Trustee

Council, P a s se d  S e p te m b e r  1 4 , 1 9 9 8

[ U p ]

R E S O L U T IO N  98-0914
A  R E S O L U T IO N  R Y  T H E  G R E A T E R  F A IR B A N K S  C H A M B E R  O F  C O M M E R C E  U R G IN G  

T H E  E X X O N  V A L D E Z  O IL  S P IL L  C O U N C IL  T O  W O R K  W IT H  T H E  U N IV E R S IT Y  O F
A L A S K A  O N  A  P L A N  T O  C R E A T E  A  G E N E R A L  E N D O W M E N T  T O  T H E  U N IV E R S IT Y  A N D

T O  E N D O W  A  S U B S T A N T IA L  N U M B E R  O F  A C A D E M IC  C H A IR S  IN  T H E  S C IE N C E S  T O  
F U L F IL L  T H E  L O N G  T E R M  G O A L S  O F  T H E  S E T T L E M E N T .

W H E R E A S , the biological resources o f the northern G u lf o f Alaska were impacted by the Exxon 
Valdez o il sp il l ; and

W H E R E A S , the Exxon  Valdez o il sp ill disrupted the econom ic and socia l life  o f many o f  the local 
residents in the Prince W illiam  Sound area; and

W H E R E A S , baseline sc ientific  data was inadequate to positively a sse ss the damage, manage major 
sp il ls  and are inadequate to realistica lly restore the environment; and

W H E R E A S , future accidents and o il sp il ls  in this area and other areas o f Alaska waters are a 

probability; and

W H E R E A S , Alaska has more coast line than any other state in the union, making it imperative that the 
State o f Alaska take the lead in utilizing the accumulation o f  sc ientific  knowledge and promoting the 
advancement o f sc ie n tific  technology now as well as in the future; and

W H E R E A S , with sc ien tific  advancements in the decades ahead eventual enhancement o f  many o f the 
biological resources w ill be possib le ; and

W H E R E A S , the Exxon  Valdez O il Sp ill Trustee Council is  in charge o f restoring, rehabilitating, 
replacing, enhancing or acquiring equivalent resources and serv ices in the oil sp ill region, the 
accumulation o f sc ie n tific  knowledge to manage any future o il sp il ls  must be placed in high priority within 
the C o u n cil's  program; and

W H E R E A S , any sp ill o f  this magnitude not only effects the w ild life  and fish  habitat, it has econom ic, 
socia l and psychologica l effects in rural Alaska where local populations, including the native population,
tiia 'i.i.ina ; life  «»vlor may be severely disrupted; and

W H E R E A S , the University o f  Alaska has taken a leadership role in many o f these areas o f  study and is 
strongly committed to working in rural Alaska as well as attracting students from rural A laska; and

W H E R E A S , the University o f  Alaska, is  a statewide system  with locations in Valdez, Cordova, 
Petersburg, Homer, Seward, Kodiak, Juneau, Anchorage, Fairbanks, Bethel, D illingham , in addition to 
many other locations in Rural Alaska; and

W H E R E A S , the University o f  Alaska currently i s  doing research in fisherie s and oceanography and has
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a research v e sse l; and

W H E R E A S , a general endowment w ill permit the U niversity to fund sp ec ific  projects and stud ies that 
may only require a limited time to answer, and to be flexib le  to fund new studies as new questions or 
problems arise; and

W H E R E A S , endowed academic chairs w ill provide continuing quality sc ientific  investigation, 
sc ientific  publications, and excellence in training that w ill be needed by the agencies and industry 
responsible for resource management and development into perpetuity; and

W H E R E A S , endowed chairs attract the highest quality applicants because they are not affected by the 
annual fluctuations o f the U niversity budget process; and

W H E R E A S , high caliber o f endowed professors attract the highest quality graduate students and most 
often have a competitive edge in securing grants and contracts; and

W H E R E A S , concentrating a major center for the advancement o f sc iences at the U niversity o f Alaska 
is  in the best interests o f all Alaskans, sin ce  agency and industry research is  normally directed to the public 
and may su ffer from short term funding; and

W H E R E A S , endowed university research is  normally broader in scope, produces peer-reviev/ed 
publications, has long term continuity and produces an outflow o f trained p rofessiona ls; and

W H E R E A S , the U niversity o f Alaska already has an appropriate Foundation for managing endowed 
chairs, thus eliminating the cost o f a new bureaucracy; and

W H E R E A S , the combination of a general endowment and endowed chairs a llow s the U niversity  o f 
Alaska both flex ib ility  and long term funding with an irrevocable commitment to continue the study o f all 
o f the effects o f th is sp ill and any future sp il ls  that may happen in Alaskan waters or any other waters on 

this earth.

NOW THEREFORE BE IT RESOLVED THAT the Greater Fairbanks Chamber of Commerce 
urges the Exxon Valdez Oil Spill Trustee Council to instruct their Restoration Team to establish a 
general endowment to the University of Alaska and to endow a substantial number of chairs in the 
sciences that will fulfill the intent of the settlement; and
BE IT FURTHER RESOLVED THAT the Greater Fairbanks Chamber of Commerce urges that 

funding be included in the Restoration Plan and Environmental Impact Statement prepared this 
year by the Restoration Team.

B E  IT  F U R T H E R  R E S O L V E D  T H A T , th is resolution be distributed to:

Alaska U .S . Congressional Delegation 
The Honorable Tony Know les 
Alaska Stale Interior Delegation 
University o f  Alaska President 
University o f Alaska Board o f Regents 
Exxon Valdez O il Sp ill Council

P A S S E D  on September 14 , 1998 by the Greater Fairbanks Chamber o f Commerce Board o f  D irectors.
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V oice  o f The T im es 
Anchorage Daily News 

" P u b l i c  su p p o r t  n e e d e d  f o r  s p i l l  e n d o w m e n t "
by Grant C . Baker

[lip]

The 10th anniversary o f the 1989 Exxon  Valdez Oil Sp ill (EV O S) i s  approaching soon. A  sp ill sym posium  
w ill be held from March 23-26 at the Egan C iv ic  and Convention Center to commemorate the event.

Status o f restoration programs w ill be presented. The programs are funded by the $900 m illion  settlement 
Alaska made with Exxon  in 19 9 1 . Each year, a payment is  made. The last settlement payment w ill be 

received from E xxon  in 2001.

A  portion o f the settlement payments have been set aside each year to create a restoration reserve fund.
The reserve i s  expected to be worth about $ 140 m illion in 2002.

A s the final payment grow s near, the E V O S Trustee Council has the problem o f deciding how to spend the
reserve. Oil-damaged areas st ill need to be restored. Work is  needed to fix  sporadic and depressed fishery
stocks, oiled seabed contamination and the lack o f effective oil cleanup methods. j

During the same time period since  the sp ill, the financial woes of the University o f  Alaska have also been 
heard. The recent low price o f o il worsens the problem for the University.

There seem s to be a mutual solution to their problems. The needs o f the E V O S Trustee Council mesh very 
well with the m ission  o f the university. Thus, the reserve represents a rare opportunity fo r both to so lve 

their problems by creating a university research endowment.

U n iversities across the country have recognized the importance o f endowments for their future survival.
An Internet search turns up hundreds o f  Web site s about university endowments.

In 1997 , the top 300 university endowments ranged from about $ 1 1  b illion to a low of $67  m illion . In 
comparison, the U niversity o f Alaska has an endowment worth about $30 m illion.

How do university endowments work? F irst , an initial amount o f money is  placed into an account. The
account earns interest or a rate o f  return from investments each year. Over the past four years, the average £
rate o f return for 500 university endowments has been about 15  percent.

Part o f  the earnings is  used each year to support things such as research and technology development. T h is  
is  com m only about 5 percent o f the endowment fund. Earnings that remain are left in the account. Each 
year the account grow s and so  does the annual amount that can be used. In many ways, an endowment for 
the U niversity  o f Alaska would be like the Alaska Permanent Fund.

For example, suppose a $10 0  m illion E V O S  endowment is  established today for the university. A ssum e
for the sake o f d iscu srion  that a 15  percent rate o f return is  used. Over the next 20 years, the endowment
w ill increase nearly six-fo ld  and be worth about $600 m illion. An additional $300 m illion would have
been generated to conduct research. &

However, the greatest benefit o f an endowment may be the snowballing o f opportunities it creates. K
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Earnings from a $  100 m illion endowment can fund about 25 permanent endowed research chairs. 
W orld-class experts are selected to do the work funded by the endowed chairs. Tw enty-five experts in 
fie ld s such as fisherie s, biology, chem istry, and environmental engineering would create a very special 
university.

W orld-class experts attract funding from many sources including private industry, and state and federal 
agencies. Relationships with existing funding sources are enhanced and new funding sources are 
established. Additional income can be generated from patents and other intellectual properties. For 
example, Stanford U niversity received about $ 12 0  m illion from patents and special programs in 1997.

Thu s, a broad funding base is  generated with long lasting stability for the university and the community. 
An outstanding environment o f teaching and learning is  established. That i s  a natural attraction for 
students.

An endowment may be structured to do whatever the Trustee Council needs done. A s a cooperative effort 
between the university and the Trustee C ou ncil, a customized endowment can be constructed to superbly 
fu lfill the purpose o f  the E V O S  settlement funds.

Public support for an endowment i s  growing. Resolutions o f support have come from the Anchorage 
Assem bly and the Greater Fairbanks Chamber o f  Commerce. Anchorage M ayor R ick  M ystrom , 
Republican and Democratic legislators, students, and many others have submitted letters o f support.

But, the Trustee Council i s  not yet convinced. It has not committed to the endowment idea.

An endowment can be the key to getting the U niversity on track to become self-supporting. U niversity 
o ffic ia ls and the Trustee Council need to be shown how well an endowment matches their needs. They 
need to be urged to get together and make an endowment happen.

Public comments o f  support are needed soon. The Trustee Council i s  scheduled to meet on January 2 1-22  
to d iscu ss how the Restoration Reserve w ill be spent.

The mailing address for the Trustee Council is  645 G St. Suite 4 0 1, Anchorage, A K  9950 1. A ddresses and 
phone numbers for individual Trustee Council members, leg islators, and university o ff ic ia ls may be 
obtained from the Internet W EB  site at: 

http://www.alaska.net/~baker/evos.him

A s the 10th anniversary o f the sp ill approaches, the Trustee Council would serve itse lf and Alaskans well 
by making sure a university endowment happens as part o f the sp ill legacy.

Dr. Grant C. Baker is a faculty member of the University of Alaska Anchorage, an alumnus of the 
University of Alaska Fairbanks, and a Prince William Sound commercial fisherman.
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s t i l l  h u r t

R e c o v e r y  s l o w  

f o r  m a n y  s p e c i e s
By MAUREEN CLARKTho Associated Press

Ten years after the tanker 
Exxon Valdez spilled 11 mil­
lion gallons of crude oil into 
Prince William Sound, only 
two of the nearly two dozen 
Species hurt by the disas­
trous spill are  fully recov­
ered, according to the state- 
federal panel overseeing 
restoration of the.spill area.

The Exxon Valdez Oil Spill 
Trustee Council on Tuesday 
Updated the official status of 
tjhe birds; Tish and marine 
mammals Kurt by the spill, 
j The council added river ot­

te rs  to its list o f species con­
sidered recovered. They join 
bald eagles, which were .de­
d a r e d . recovered; 2'/2 years 
ago.

The March 24, 1989, spill J
fouled 1,300 miles of shore- |
line and killed, hundred? of 
thousands of seabirds and 
thousands of otters, seals and 
other animals. I t  also disrupt­
ed  salmon and herring fish­
eries for several years. , 

Environm entalists used 
the trustees’ update as an op- j
portunity to  call for Washing- 1
ton law m akers to oppose 
Exxon Corp.’s $77.2 billion 
takeover of Mobil Corp.

"We’re  having trouble 
holding Exxon accountable," 
said Rikki Ott, a biologist and 
activist from Cordova.

Exxon should be required 
to pay a $5.2 billion jury ver­
dict resulting from  the spill 
before the company gets any 
bigger, O tt said. Exxon’s ap­
peal of the 1994 award is be­
fore  the 9th U.S. Circuit 
Court of Appeals, t,,

Exxon officials in living, 
Texas, had no comment Tues­
day on the trustees' 'mdings 
o r on calls to halt the 
takeover, spokesman Ed Bur- 
well said.

The trustee council had 
been considering adding pink 
salmon to the list of recov­
e red  species, but decided 
against that, said Stan Sen- 
ner, science coordinator for 
the council.

“There is a g rea t deal of 
concern about lingering ef­
fects of oil in subtidal areas," 
Senner said. Scientists study-
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ing the effects of the spill have 
found that even small quantities of 
oil can damage salmon eggs.

Along ivith pink salmon in the 
“recovering" category are m us­
sels, red  salmon, and the common 
m urre , a sm all seabird. About 
20,000 oiled m urres were found 
dead in the months after the spill 
— three-fourths of all the dead 
birds recovered in the period.

The trustees voted Tuesday to 
boost the status of several species 
from “not recovering" to “recov­
ering." They include clams, Pacif­
ic herring, sea otters, black oyster 
catchers, and marbled murrelets. 
The m arbled m urrelet is listed as a 
threatened species In Washington, 
Oregon, California and British Co­
lumbia.

Several species continue to 
show little or no clear improve­
ment since the spill, the council 
said. They include the common 
loon, corm orants, harbor seals, 
harlequin ducks, killer whales and 
pigeon guillemots.

Very little is known about some 
species hurt by the spill, so the sta­
tus of their recovery is unknown, 
Senner said. Those include cut­
throat trout. Dolly Varden, Kit- 
tlitz’s m urrelet and rockfish.
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A  M e ta -A na ly tic E xam ina tion o f Assumed Properties o f C h ild Sexual 
Abuse Using College Samples

Bruce Rind Philip Tromovitch
Temple University University o f Pennsylvania

Robert Bauserman 
University o f Michigan

Many lay persons and professionals believe that child sexual abuse (CSA) causes intense harm, 
regardless of gender, pervasively in the general population. The authors examined this belief by 
reviewing 59 studies based on college samples. Meta-analyses revealed that students with CSA were, 
on average, slightly less well adjusted than controls. However, this poorer adjustment could not be 
attributed to CSA because family environment (FE) was consistently confounded with CSA, FE 
explained considerably more adjustment variance than CSA, and CSA-adjustment relations generally 
became nonsignificant when studies controlled for FE. Self-reported reactions to and effects from 
CSA indicated that negative effects were neither pervasive nor typically intense, and that men reacted 
much less negatively than women. The college data were completely consistent with data from 
national samples. Basic beliefs about CSA in the general population were not supported.

Child sexual abuse (C SA ) has received considerable attention 
since the late 1970s from mental health care professionals, legis­
lative, judicial, and law enforcement personnel, the media, and 
the lay public (Rind & Tbomovitch, 1997). Much of this atten­
tion has focused on possible effects of CSA on psychological 
adjustment, as is shown in the professional literature and popular 
press (Pope & Hudson, 1995) and in the information and enter­
tainment media (Esman, 1994; Kutchinsky, 1992; West & 
Woodhouse, 1993). The media have frequently presented lurid 
CSA cases combined with high prevalence estimates, creating 
the image that CSA produces intensely negative effects for all 
of its victims (Esman, 1994; Kutchinsky, 1992; West & Wood­
house, 1993). Many publications in the popular press and the 
professional literature have similarly portrayed CSA as a “ spe­
cial destroyer o f adult mental health”  (Seligman, 1994, p. 232), 
and some have attempted to explain much or all of adult psycho­
pathology as a consequence o f CSA (Esman, 1994; Nash, 
Hulsey, Sexton, Harralson, & Lambert, 1993). Examples in the 
professional literature include McMillen, Zuravin, and Rideout 
(1995, p. 1037), who commented that “ child sexual abuse is 
a traumatic event for which there may be few peers,”  and Rodri­
guez, Ryan, Rowen, and Foy (1996), who combined estimates 
of national prevalence rates o f CSA with selected examples of 
empirical research to argue that posttraumatic stress disorder is

Bruce Rind, Department of Psychology, Tfemple University; Philip 
Tromoviich, Graduate School of Education, University of Pennsylvania; 
Robert Bauserman, Department of Psychology, University of Michigan.

Wc thank Ralph Rosnow for his meta-analytic advice and comments 
on an earlier draft and Steve Wexler for his helpful comments.

Correspondence concerning this article should be addressed to Bruce 
Rind, Department of Psychology, Temple University, Philadelphia, Penn­
sylvania 19122. Electronic mail may be sent to rind@vm.temple.edu.

a common sequel of CSA in the general population. Opinions 
expressed in the media and by many popular press and profes­
sional writers imply that CSA has certain basic properties or 
qualities irrespective of the population of interest. These implied 
properties are (a )  CSA causes harm, (b )  this harm  is pervasive 
in the population of persons with a history o f  CSA, (c )  this 
harm is likely to be intense, and (d )  CSA is an equivalent 
experience for boys and girls in terms of its widespread and 
intensely negative effects. The purpose of the current review 
was to examine these implied basic properties. O ur goal was to 
address the question: In the population o f persons with a history 
of CSA, does this experience cause intense psychological harm 
on a widespread basis for both genders?

An important first step is to discuss terminology. The term 
child sexual abuse has been used in the psychological literature 
to describe virtually all sexual interactions between children or 
adolescents and significantly older persons, as well as between 
same-age children or adolescents when coercion is involved. 
The indiscriminate use o f this term and related terms such as 
victim and perpetrator has been criticized because of concerns 
about scientific validity (e.g., Kilpatrick, 1987; Nelson, 1989; 
Okami, 1990; Rind & Bauserman, 1993). K ilpatrick argued that 
researchers have often failed to distinguish between “ abuse”  
as harm done to a child or adolescent and “ abuse" as a violation 
o f social norms, which is problematic because il cannot be 
assumed that violations o f social norms lead to harm. Similarly, 
Money (1979) observed that our society has tended to equaic 
“ wrongfulness”  with harmfulncss in sexual matters, but harm- 
fulncss cannot be inferred from wrongfulness. Nelson argued 
that the indiscriminate use of terms suggesting force, coercion, 
and harm reflects and maintains the belief that these interactions 
are always harmful, thereby threatening an objective appraisal 
of them. Rind and Bauserman demonstrated experimentally that 
appraisals of nonnegativc sexual interactions between adults and

22
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cal studies, which often include high proportions o f patients 
with incestuous CSA. causality is therefore more problematic. 
In the college samples, however, close family CSA was the 
exception, not the rule. Only 16% of SA students had close 
family CSA; the percentage of cases of paternal incest is even 
lower because the overall value includes sibling incest. These 
considerations do not prove causal direction in the college popu­
lation but suggest that in m ost cases the direction is more likely 
to go from 'fam ily environment to CSA. Finally, the coiilege 
samples did not underrepresent abuse severity. Compared with 
the general population, as indicated by studies based on national 
samples, SA students experienced as much intercourse, close 
family CSA, and multiple episodes of CSA; moreover, college 
students were just as likely to have experienced CSA as persons 
in the general population. Briere’s arguments seem most appro­
priate for clinical samples with large proportions o f incest cases. 
In this situation, Briere’s (1988, p. 84) argument that "abuse 
without family dysfunction may have little construct validity”  
may be applicable; in the general population and in the college 
population, however, this argument is less valid. These consider­
ations support the validity o f using statisucal control in the 
studies under review.

Aside from validity issues, however, the statistical control 
analyses do not rule out causality for several reasons. First, in 
a minority o f cases, C SA -sym ptom  relations remained signifi­
cant after statistical control. Second, when nonsignificance did 
result from statistical control, low power rather than a zero 
effect may have been responsible. Third, a small minority of 
students w ith a history o f CSA did report self-perceived lasting 
harm, implying genuine negative effects o f CSA for these per­
sons. Fourth, for male participants, unwanted CSA was associ­
ated with greater symptomatology. If  unwanted CSA had been 
contrasted with willing CSA only, instead o f  a combination of 
unwanted and willing CSA, then consent would likely have 
moderated C S A -sym ptom  relations more strongly. These re­
sults suggest that unwanted CSA does have negative effects, 
although confounding variables must still be considered. Despite 
these caveats, the current results imply that the claim that CSA 
inevitably or usually produces harm is not justified.

The finding that family environment is more important than 
CSA in accounting for current adjustment in the college popula­
tion is consistent with the results o f  several recent studies using 
participants from noncollege populations (e.g ., Eckcnrods et 
al., 1993; Ney et al., 1994). Eckenrode et al. categorized chil­
dren and adolescents obtained from a large representative com ­
munity sample in a small-sized city in New York state into six 
groups: not abused, CSA, physical abuse, neglect, CSA and 
neglect, and physical abuse and neglect. They found that SA 
children and adolescents performed as well in school as rion- 
abuscd controls in all areas measured, including standardized 
test scores, school perform ance, and behavior. Neglect and phys­
ical abuse, on the other hand, were associated with poorer per­
formance and more behavior problems. Ney et al. (1994) sepa-

ally, it should be noted, because of its salience, the revelation, or even 
fear of revelation, of CSA events may inflate a SA person's perception 
of negative aspects of family environment, particularly in retrospective 
measures.

rated their mostly clinical sample o f children and adolescents 
into categories of CSA, physical abuse, physical neglect, verbal 
abuse, emotional neglect, and combinations o f  these. They found 
that the combination of abuse that correlated m ost strongly with 
adjustment problems was physical abuse, physical neglect, and 
verbal abuse. In the top 10 worst combinations, verbal abuse 
appeared seven times, physical neglect six tim es, physical abuse 
and emotional neglect five times each, whereas CSA appeared 
only once.

The greater importance of nonsexual negative childhood ex­
periences in explaining later adjustment was clearly demon­
strated in a study of a large, representative sample of female 
college students throughout the United States. Wisniewski
(1990) used path analyses to assess tire relative contributions 
o f CSA and family environment to current adjustment. She con­
cluded that the data did not support CSA “ as a specific explana­
tion of current emotional distress [but instead are] best inter­
preted as supportive of other factors such as family violence 
. . .  as having the greatest impact”  (p. 258). Other researchers 
who used college samples and used statistical control reached 
similar conclusions regarding the role of family violence, rather 
than CSA, in explaining current adjustment problems (c.g„ Hig­
gins fit McCabe, 1994; Pallotta, 1992). One reason CSA may 
have been overshadowed by other childhood experiences such 
as verbal and physical abuse in explaining adjustment is that 
participants may have experienced the latter type of events more 
frequently than CSA. Nevertheless, the results from these studies 
highlight the relatively greater importance of family environ­
ment compared with CSA in accounting for adjustment prob­
lem s— a point that has been ignored or undcremphasized in 
much of the CSA literature to date.

Pervasiveness and Intensity of Negative Effects 
or Correlates

Self-reported effects from CSA revealed that lasting psycho­
logical harm was uncommon among the SA college students. 
Perceived temporary harm, although more common, was far 
from pervasive. In short, the self-reported effects data do not 
support the assumption of wide-scale psychological harm from 
CSA. This conclusion is further suggested by students’ self- 
reported reactions. The finding that two thirds of SA men and 
more than one fourth of SA women reported neutral or positive 
reactions is inconsistent with the assumption o f pervasive and 
intense harm. It is not parsimonious to argue that boys or girls 
who react neutrally or positively to CSA are likely to experience 
intense psychological impairment. To argue that positive or neu­
tral reactions are consistent with intense harm, it seems logical 
to first demonstrate that negative reactions are consistent with 
intense harm. However, the magnitude of the C SA -adjustm ent 
relation was small for women, despite the reporting of negative 
reactions by a majority o f SA women. This low intensity finding 
for generally negative CSA experiences is inconsistent with an 
expectation o f intense harm from nonnegativc CSA experiences.

M od e ra to rs
Multiple regression analyses showed that the intensity of the 

relationship between CSA and adjustment varied reliably as a 
function o f gender, level o f consent, and the interaction of these
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two factors. It is noteworthy that neither the level o f contact nor 
the interaction between gender and level of contact was related 

( to intensity. These latter results failed to provide support for the 
I common belief that contact sex is more harmful than noncontact 
\  sex or that contact sex for girls is especially harmful. These 

conclusions, however, should be viewed cautiously because of 
the overlapping nature o f  the two levels o f the contact variable 
(i.e., contact only versus contact and noncontact sex ). This 
same caveat applies to consent because its two levels (unwanted 
versus willing and unwanted) were overlapping as well. The 
finding that most women (72% ) reacted negatively to their C3A 
at the time it occurred implies that most of this CSA was un­
wanted and that the overlap between the two levels o f consent 
was high. Thus, even though consent did not moderate intensity 
for women, a true difference as a function of consent may have 
been obscured. The finding that level o f consent did moderate 
intensity for men is consistent with less overlap between the 
two levels of consent for men, because the majority o f  men

E
(67% ) reacted nonncgatively at the time. Importantly, CSA was 
not related to adjustment for men in the willing and unwanted 
level of the consent variable.

In separate moderator analyses, we examined how aspects 
of the CSA experience moderated self-reported reactions and 
effects, as well as symptoms. Although these results should be 
viewed cautiously because they were usually based on a small 
number of samples, we found that only force and incest moder­
ated outcomes. The largest relation occurred between force and 
self-reported reactions or effects, but force was unrelated to 
symptoms. Incest moderated both symptoms and self-reported 
reactions and effects. Penetration, duration, and frequency did 
not moderate outcomes. The near-zero correlation between pene­
tration and outcome is consistent with the multiple regression 
analysis finding that contact sex did not moderate adjustment. 
This result provides empirical support for Finkelhor’s (1979, 
p. 103) observation that our society’s view of intercourse as the 
most damaging form o f CSA is “ a well-ingrained prejudice" 
unsupported by research. Composite measures consisting o f var­
ious combinations of moderators (e.g., incest, force, penetra­
tion) showed no association with symptoms in four o f five 
studies that constructed such measures. This finding is consistent 
with Laumann et al.’s (1994) failure to find an association 
between their composite variable (consisting o f penetration, 
number of older partners-abusers, relatedness of partner- 
abuser, frequency of contacts, age when having contacts, dura­
tion o f contacts) and adjustment for SA respondents in their 
study of a U.S. national sample. It is important to note, however, 
that these nonsignificant results may be attributable to the addi­
tive nature of the composite variables. Composites based on 
two-way or higher order interactions of moderators might have 
been more likely to yield significant results, particularly if the 
interactions included incest and force.

C h ild  S ex u a l A b u s e  a s  a  C o n s tru c t R e co n s id e re d

In light of the current findings, it is appropriate to reexamine 
the scientific validity o f the construct o f CSA as it has been 
generally conceptualized. In most studies examined in the cur­
rent review, CSA was defined based on legal and moral, rather 
than empirical and phenomenological, criteria. This approach

may form a defensible rationale for legal restrictions o f these 
behaviors, but is inadequate and may be invalid in the context 
of scientific inquiry (Okami, 1994). In science, abuse implies 
that particular actions or inactions o f an intentional nature arc 
likely to cause harm to an individual (cf. K ilpatrick, 1987; 
Money & Weinrich, 1983). Classifying a behavior as abuse* 
simply because it is generally viewed as imm oral or defined as 
illegal is problematic, because such a classification may obscure 
the true nature of the behavior and its actual causes and effects.

The history o f attitudes toward sexuality provides numerous-  
examples. Masturbation was formerly labeled "self-abuse” 
after the 18th century Swiss physician Tissot transformed it 
from a moral to a medical problem (Bullough & Bullough, 
1977). From the mid-1700s until the early 1900s the medical 
profession was dominated by physicians who believed that mas­
turbation caused a host o f maladies ranging from  acne to death 
(Hall, 1992; Money, 1985), and medical pronouncements o f 
dangerousness were accompanied by moral tirades (e.g., Kel­
logg, 1891). This conflation o f morality and science hindered a 
scientifically valid understanding of this behavior and created 
iatrogenic victims in the process (Bullough & Bullough, 1977; 
Hall, 1992; Money, 1985). Kinsey et al. (1948) argued that 
scientific classifications of sexual behavior were nearly identical 
with theological classifications and the moral pronouncements 
of English common law in the 15th century, which were in tum 
based on medieval ecclesiastic law, which was itself built on 
the tenets o f certain ancient Greek and Roman cults and Talmu- 
dic law. Kinsey et al. noted that “ [e jither the ancient philoso­
phers were remarkably well-trained psychologists, or modem 
psychologists have contributed little in defining abnormal sexual 
behavior”  (p. 203), Behaviors such as masturbation, homosex­
uality, fellatio, cunnilingus, and sexual prom iscuity were codi­
fied as pathological in the first edition of the American Psychiat­
ric Association’s (1952) Diagnostic and Statistical Manual of 
Mental Disorders. The number and variety of sexual behaviors 
labeled pathological has decreased, but mental health profes­
sionals continue to designate sexual behaviors as disorders when 
they violate current sexual scripts for what is considered accept­
able (Levine &Troiden, 1988). This history of conflating m oral­
ity and law with science in the area o f  human sexuality by 
psychologists and others indicates a strong need for caution in 
scientific inquiries o f sexual behaviors that remain taboo, with 
child sexual abuse being a prime example (Rind, 1995). _

As discussed previously, abuse implies that harm is likely to 
result from a behavior. The results forSA  male college students, 
using this scientific conceptualization o f  abuse, highlight the 
questionable validity o f the construct CSA as defined and used 
in the studies examined in the current review. For these male 
college students. 37% viewed their CSA experiences as positive 
at the time they occurred; 42% viewed these experiences as 
positive when reflecting back on them; and in the two studies 
that inquired about positive self-perceived effects. 24% to 37% 
viewed their CSA experiences as having a positive influence on 
their current sex lives. Importantly, SA men across all levels of 
consent (i.e ., both willing and unwanted experiences) did not 
differ from  controls in current psychological adjustment, a l­
though SA men with unwanted experiences only did. implying 
that willingness was associated with no impairment to psycho­
logical adjustment. The positive reports o f reactions and effects,
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.iong with normal adjustment for willing participants, are scien­
tifically inconsistent with classifying these male students as hav­
ing been abused. Their experiences were not associated with 
harm, and there appears to be no scientific reason to expecT 
such an association (i.e., predicting psychologically harmful 
effects from events that produced positive reactions lacks face 
validity). On the other hand, a minority o f SA men did reporT 
retrospectively recalled negative reactions, negative current re­
flections, and negative self-perceived effects; moreover, un­
wanted CSA was associated with adjustment problems. Assum­
ing that negative reactions were associated with unwanted CSA, 
the term abuse may be scientifically valid for the latter students'^ 
Combining positive and negative responders into a single cate­
gory of abuse may incorrectly suggest harm for the former and 
simultaneously dilute harm for the latter (Bauserman & Rind, 
1997). J

Some researchers have questioned their original definitions of 
sexual abuse after assessing their results. For example, Fishman
(1991) borrowed from Finkelhor’s (1979) definition to classify 
sexual abuse o f boys mostly on the basis o f age discrepancies 
(i.e., sex between a boy o f 12 or less and someone at least 5 
years older, or between a boy aged 13 to 16 with someone at least 
10 years older), stating that age differences implied sufficient 
discrepancy in developmental maturity and knowledge to indi­
cate victimization. He found that SA men in his study did not 
differ from controls on measures of adjustment and reported a 
wide range of reactions to and effects from their CSA experi­
ences (mostly positive or neutral). In-depth interviews con­
firmed and elaborated the quantitative findings, leading FishT m 
to question his original assumptions. He noted that the men’s 
stories altered his universal beliefs about the impact o f inappro­
priate sexual experiences on children, and stated that ‘‘to impose 
a confining definition onto someone’s experience does nothing 
to alter the realities of that experience for the person’ ’ ( pp. 284 - 
285). Fishman concluded by arguing for the use of language o?l 
a more neutral nature rather than labels such as abuse, victim,] 
and molestation— in short, for use of empirical and phenomeno­
logical criteria in conceptualizing early sexual relations, rather! 
than legal or moral criteria.

The foregoing discussion does not imply that the construct CSA 
should be abandoned, but only that it should be used less indiscrim­
inately to achieve better scientific validity. Its use is more scientifi­
cally valid when early sexual episodes are unwanted and experi­
enced negatively— a combination commonly reported, for exam­
ple, in father-daughter incest7 In general, findings from the current 
review suggest that sociolegal definitions of CSA have more scien­
tific validity in the case o f female children and adolescents than for 
male children and adolescents, given the higher rate of unwanted 
negative experiences for women. Nevertheless, as Long and Jack -1 
son (1993) argued, because some women perceive their early expe­
riences as positive, do not label themselves as victims, and do n o t' 
show evidence of psychological impairment it is important for 
researchers to be cautious in defining abuse for both men and 
women in attempts to validly examine the antecedents and effects 
of these experiences. — '

S u m m a ry  a n d  C o n c lu s io n
Beliefs about CSA in American culture center on the view­

point that CSA by nature is such a powerfully negative force

that ( a )  it is likely to cause harm, (b ) most children o r  adoles­
cents who experience it will be affected, (c )  this harm  will 
typically be severe or intense, and (d ) CSA will have an  equiva­
lently negative impact on both boys and girls. Despite th is w ideP 
spread belief, the empirical evidence from college and  national 
samples suggests a more cautious opinion. Results o f  the present 
review do not support these assumed properties; C S A  does not 
cause intense harm on a pervasive basis regardless o f  gender in I 
the college population. The finding that college sam ples closely-! 
parallel national samples with regard to prevalence of CSA, 
types o f experiences, self-perceived effects, and C S A -sym ptom  
relations strengthens the conclusion that CSA is not a propertied 
phenomenon and supports Constantine's (1981) conclusion that 
CSA has no inbuilt or inevitable outcome or set o f  emotional 
reactions.

An important reason why the assumed properties o f CSA 
failed to withstand empirical scrutiny in the current review is 
that the construct of CSA, as commonly conceptualized by r’eT' 
searchers, is o f questionable scientific validity. Overinclusive 
definitions o f abuse that encompass both willing sexual experi­
ences accompanied by positive reactions and coerced sexual , 
experiences with negative reactions produce poor predictive va-; 
lidity. To achieve better scientific validity, a m ore thougniful 
approach is needed by researchers when labeling and categoriz­
ing events that ha\e heretofore been defined sociolegally as 
CSA (Fishm an, 1991; Kilpatrick, 1987; Okami, 1994; Rind & 
Bauserman, 1993).

One possible approach to a scientific definition, consistent 
with findings in the current review and with suggestions offered 
by Constantine (1981), is to focus on the young person 's per^jt 
ception of his or her willingness to participate and his or her 
reactions to the experience. A willing encounter w ith positive^ • 
reactions would be labeled simply adult-child sex, a value-' 
neutral term. If  a young person felt that he or she d id  not freely 
participate in the encounter and if  he or she experienced negative i 
reactions to it, then child sexual abuse, a term that implies H 
harm to the individual, would be valid. Moreover, the term child V 
should be restricted to nonadolescent children (A m es & Hous- jj 
ton, 1990). Adolescents are different from children in that they 
are more likely to have sexual interests, to know whether they 
want a particular sexual encounter, and to resist an encounter 
that they do not want. Furthermore, unlike ad u lt-ch ild  sex? 
adult-adolescent sex has been commonplace cross-culturally 
and historically, often in socially sanctioned forms, and may fall 
within the "norm al”  range o f human sexual behaviors (B u l­
lough, 1990; Greenberg, 1988; Okami. 1994). A willing encoun-, 
ter between an adolescent and an adult with positive reactions! 
on the part of the adolescent would then be labeled scientifically1, 
as adult-adolescent sex, while an unwanted encounter with 
negative reactions would be labeled adolescent sexual abuse. 1 
By drawing these distinctions, researchers are likely to achieve

71\vo of the three outliers identified in the sample-level meta-analysis 
involved samples consisting largely of incest cases (Jackson ct al., 1990: 
Roland ct al., 1989). The CSA experiences of these women, associated 
with relatively large effect sizes, may capture more accurately the es­
sence of abuse in a scientific sense— that is, more persuasive evidence 
of harm combined with the likely contextual factors of being unwanted 
and perceived negatively.
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a more scientifically valid understanding of the nature, causes, 
and consequences o f the heterogeneous collection o f behaviors 
heretofore labeled CSA.

Finally, it is important to consider implications of the current 
review for moral and legal positions on CSA. If it is true that 
wrongfulness in sexual matters docs not imply harmfulness 
(Money. 1979), then it is also true that lack of harmfuiness 
does not imply lack of wrongfulness. Moral codes o f a society 
with respect to sexual behavior need not be, and often have not 
been, based on considerations of psychological harmfulness or 
health (cf. Finkelhor, 1984). Similarly, legal codes may be, and 
have often been, unconnected to such considerations (Kinsey 
et al., 1948). In this sense, the findings o f the current review 
do not imply that moral o r legal definitions of or views on 
behaviors currently classified as CSA should be abandoned or 
even altered. The current findings are relevant to moral and legal 
positions only to the extent that these positions are based on 
the presumption o f psychological harm.
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Backpedaling on pedophilia 
By Kathleen Parker 
Special to the Sentinel
Published in The Orlando Sentinel on April 11, 1999.

The American Psychological Association has asked me to correct a 
misconception regarding a recent column I wrote about a new study that 
suggests maybe pedophilia ain't so bad.l don't usually write follow-up columns on request, 
but Lord knows where Iwould be without the psychological community; I don't want those 
guys mad at me. Thus, humbly, I submit the following adjustment, if not a correction.

The column in question was about a study produced last year —  and
published in an APA "Psychological Bulletin" -- that urged new terminology in
discussions of adult-child sex. Basically, the study's authors concluded
that we've been too judgmental in such relationships, that sometimes
children actually enjoy having sex with adults; our terms should be
more "value-neutral." Although the study had been in circulation for several months, it
didn't become a topic of public discussion until radio-host Dr. Laura Schlessinger
raised it on her show. Dr. Laura said she feared that the psychological
community was trying to normalize pedophilia. I picked up on the story around the same
time when a reader e-mailed me a copy of the study. I quoted the authors' findings
accurately but fumbled, apparently, when I described the study as having been "released
by the APA."

To normal people like you and me, that means that the APA, uh, released a 
study -- as in made it public. To the APA, it means that I'm suggesting 
that the APA either conducted the study or is endorsing adult-child sex, or 
both. Let's get this straight once and for all so we can get back to what 
really matters, which is that certain psychologists seem to be trying to 
normalize pedophilia. The APA did not conduct the study, did not endorse its 
conclusions and is categorically, irrefutably and unequivocally against 
adult-child sex.

An APA press release to that effect reads as follows: "As a publisher of psychological 
research, APA publishes thousands of research reports every year. But, publication of the 
findings of a research project within an APA journal is in no way an endorsement of a 
finding by the Association." Noted. The release goes on to confirm the American 
Psychological Association's agreement with a position statement on adult-child sex 
issued by the American Psychiatric Association: "An adult who engages in sexual 
activities with a child is performing a criminal and immoral act which never can be 
considered normal or socially acceptable behavior." Agreed.

- 4  -



Now back to the study. In case you missed it, the University of Michigan researchers 
combined 59 studies in what's called a "meta-analysis" to determine how college 
students deal with child sexual abuse. The researchers found that being the 
victim of childhood sexual abuse was found to be less damaging to them than 
generally believed. Ergo (my words here), what’s the big deal? Let's stop getting so 
hysterical about pedophilia and just have fun. In the researchers' own words: "Sex 
between adults and willing minors should be described in more positive terms. ... A 
willing encounter . . . would be labeled simple 'adult-child sex,' a value-neutral term. . . A 
willing encounter between an adolescent and an adult with positive reactions ... 
would be labeled scientifically as 'adult-adolescent sex.' " Still with me here? My pithy 
response to the study was, and I paraphrase,pliooey! Children aren't ever in a position to 
decide whether they should have sex with an adult, even if they think they are. As the 
close relative of several college students, I wouldn't conclude anything about their future 
lives as adults, based on their current perceptions.
The APA -- which, let me repeat, did not endorse this study and does not
condone adult-child sex — pointed out an "interesting follow-up question"raised by the study, which is: "What happens to these students as they enter adulthood and
start families of their own? Do they further experience detrimental effects of their
childhood experiences later in life?" You can bank on it, and psychologists will be the
ones making the deposits.
[Posted 04/09/1999 4:06 PM EST]
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HJR 36
S p o n s o r  S t a t e m e n t

"Relating to rejecting the conclusions in a recent article published by 
the American Psychological Association that suggests that sexual 
relationships between adults and children might be positive for 
children; and urging the President of the United States and the United 
States Congress to similarly reject these conclusions,"
In  W e ste rn  cu ltu re , c h ild  p ro te ct io n  h a s becom e an in c re a s in g  co n ce rn . 

State and Federa l la w s have been enacted to re fle ct the g ro w in g  need  to 

p rotect o u r  ch ild re n .

In  19 9 8 , the A la ska  State L e g is la tu re  co n tin u e d  and co d if ie d  m o re  
p ro tection  fo r o u r  ch ild re n . T h e se  la w s m ade a c le a r sta tem ent that 

adu lt se xu a l exp lo ita tio n  o f c h ild  i s  c r im in a l and d a m a g in g  to c h ild re n . 
O u r la w s n ow  m ake it c lea r that p a ren ts w h o  p e r s is t  in  m o le st in g  th e ir  

ch ild re n  are u n fit  p a rents.

R ecen tly , the A m erica n  P sy ch o lo g ica l A sso c ia t io n  (A P A ) p u b lish e d  a 
re sea rch  paper en tit led , " A  M e ta -A n a ly t ic  E xa m in a tio n  o f  A ssu m e d  

P ro p ertie s o f  C h ild  Sexu a l A b u se  U s in g  C o lle g e  S a m p le s ,"  on  the lo n g ­
term  im pact o f  ch ild  se x u a l ab u se  (C SA ). T h is  paper, by B ruce R in d  
(Tem p le  U n iv e r s ity ) , P h ilip  T ro m o v itch  (U n iv e r s it y  o f  P e n n sy lv a n ia ) , 

and Robert Bauserm an (U n iv e r s ity  o f  M ich ig a n ) , ap p ea rs to be a 

r ig o ro u s lite ra ture  stu d y . Peer re v ie w  h a s id e n t if ie d  se v e ra l 
q ue stio na b le  a ssu m p t io n s  and m e th o d o lo g ie s in  th is  re se a rch  paper.

T h e  A P A  p u b lish e d  paper su g g e st s , in  the c o n c lu s io n s , that m a ny 

su rv iv o r s  o f  C S A  have litt le  o r no  long-term  e ffe cts o f  the a b u se . T h e  

paper fu rth e r su g g e st s  that fo r  so m e  " w i l l in g "  c h ild re n , se x u a l abuse 

v ic t im s m ay actua lly  benefit from  the e xp erien ce .

S in ce  the a rtic le  w a s p u b lish e d , the A P A  has v ig o ro u s ly  tried  to 
d ista n ce  th e m se lv e s fro m  the p a p e r 's  c o n c lu s io n s . T h e y  m a in ta in  that 

they have, in  the pa st, p u b lish e d  d o z e n s o f  p a p ers sh o w in g  C S A  i s  
s ig n if ic a n t ly  o r p ro fo u n d ly  dam a ging  to the v ic t im s.

O u r o w n  state re sea rch  in d ica te s that C S A  i s  an e n o rm o u s in d iv id u a l 

and so c ie ta l p rob lem . T h is  re so lu t io n  re je cts so m e  o f  the c o n c lu s io n s  

and su g g e st io n s  in  th is  paper. It  i s  o u r  d e s ire  that th is  pa p er be 
co n sid e re d  in the co n text o f  the w ea lth  o f  re se a rch  on  th is  su b je c t  and 

that p o lic y  m akers not g iv e  it m o re  c re d e n ce  than d e se rv e d .

- Inli'uirl - 
lit 11> //www akrcpulillc.nis otc
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Relating to rejecting the conclusions in a recent article published by the American Psychological Association that 
suggests that sexual relationships between adults and children might be positive for children; and urging the President 
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Section 1 of this bill d irects dis tric ts to provide a copy of a child's record, upon the request of a parent 
or guard ian of a child unde r 18 years of age curren tly , or previously, enrolled in a school district.
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S E N A T O R  L O R E N  L E M A N  N o r th w e s t  A n ch o ra g e

716 W 4th Ave, Suite 520, Anchorage, AK 99501 (907) 258-8189 Session: State Capitol, Juneau, AK 99801 (907)465-2095 
Web Site: http://vAvw.ai republicans.org/Lcman.htm Email: ScnatorJLoren_Lcman@Iegis.statc.ak.us

S p o n s o r  S t a t e m e n t  -  C S  f o r  S B  2 7  ( F I N )

" A n  A c t  r e la t in g  to  s c h o o l  r e c o r d s  a n d  

d r iv e r  l i c e n s e  r e c o r d s  o f  c e r t a in  c h i l d r e n . "

Senate B ill 27 ensures parents w ill have access to important records about their m inor children, 
and also requires schoo l d istricts to share information with other d istricts about potentially dangerous 

transfer students.

The D iv isio n  o f  M otor V eh ic le s w ill not allow a parent or legal guardian to review a m inor’ s  

driving record. A S  2 8 .1 5 . 1 5 1 ( 0  declares that “ information and records under th is section are ... 
confidential and private.” An exception in the law allow s D M V  to provide a certified abstract o f  an 
individual’ s  driving record to a municipal, state, or federal administrative or ju d ic ia l agency. However, 
no exception e x ists to allow parental access.

Denying parents this information i s  unfair and nonsensica l given that state law requires a parent or 
legal guardian to sign  a m inor’ s  application for a driver’s  license . Furthermore, state law holds the parent 
or guardian who signed the application liable for any damage caused by negligence or w ilfu l m isconduct 

o f  the minor w hile operating a motor vehicle [AS 28 .15 .0 7 1(b )] .

A  driving record includes information that could help parents determine whether their ch ild  i s  
driving safely : accident reports; convictions o f  vehicle, driver, and traffic o ffen se s; and any actions taken 

upon the driver’s  licen se , such as suspension.

SB  27 also requires school d istricts to make copies o f  a m inor ch ild ’ s  schoo l record available to 
parents. Although most d istricts in Alaska voluntarily make school records available, parents have no 
explicit right under state law to review this information. However, it i s  the federal government’s  po licy to 

deny funding to any educational agency or institution that denies parental a ccess to schoo l records. SB  27 
adds clarity to Alaska law by clearly stating that parents have th is right.

F inally , S B  27 requires school d istricts to transfer certain information about a ch ild  who moves 
from one school d istrict to another. I f  a student has committed an offense that is  punishable as a felony, 
or i f  the student has committed any offense involving the use o f  a deadly weapon, th is information must 
be included in the student record information that fo llow s the ch ild  from one d istrict to another. T h is  
provision w ill help schoo l d istricts protect their students from potentially dangerous young offenders.

Public o ffic ia ls are often heatd im ploring parents to become more involved in the lives o f  their 
children. However, rather than helping parents do their job , government som etim es creates obstacles. B y 
removing a few o f  these legal impediments, SB  27 takes a sm all step toward helping parents meet their 
responsib ilities.

P r e p a r e d  b y  M ik e  P a u le y , S ta f f  A id e  to  S e n a to r  L o re n  L em a n  (465 -3841 )
L a s t u p d a te d :  M a r c h  25 , 1999

http://vAvw.ai
mailto:ScnatorJLoren_Lcman@Iegis.statc.ak.us
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FROM : CAROLYN PHONE NO. : 9072489962
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Mar. 22 1999 1 0 : 10 < * 1 P i

M a r c h  22. 1 9 9 9

Representative Norman Rokeberg 
State Capitol 
Juneau, AK 99801

Dear Mr. Rokeberg,

l would like to offer this letter as a means of support and to say thank you for 
listening and taking action on behalf of a citizen and voter from your district.

Sometime last fall (1998) I received a notice from the Municipality of Anchorage 
advising me of a $300.00 fine my minor daughter received while driving. It was 
her second citiation in as many years and I felt quite concerned and pressed to 
check into her driving record. She had not informed me or her father of these 
citations, we heard about them through the mail.

I called the DMV in Anchorage and was told that in order to get a copy of my 
minor daughters* driving record that I would havo to get her written permission. 
Needless to say. I was outraged. Parents are held accountable to the strictest 
standards when it comes to their childrens' actions, but on the other hand minor 
children have little to no accountability to their parents.

This law needs to be changed. It is unreasonable and sadly outdated. Please 
support House Bill entitled

"An Act relating to driver license records of certain children."

1

C
PO Box 221544 
Anchorage, AK 99522-1544

(907) 3 4 9 - 4 8 8 1



§ 28.15.150 M o t o r  V e h i c l e s 462

p a y m e n t  o f  t h e  r e q u i r e d  fee , o b ta in  a  d u p l ic a te  l ic e n se . A  p e rso n  w ho  re c o v e rs  a n  o r ig in a l 
l ic e n s e  fo r w h ic h  a  d u p l ic a te  h a s  b e en  is s u e d  s h a ll  im m e d ia te ly  s u r r e n d e r  t h e  d u p l ic a te  
to  th e  d e p a r tm e n t .  (§ 19 ch  178 SLA  1978)

S e c .  2 8 . 1 5 . 1 5 0 .  R e c o r d s .  [ R e p e a l e d ,  §  1 9  c h  1 7 8  S L A  1 9 7 8 . ]

S e c .  2 8 .1 5 .1 5 1 . R e c o r d s  t o  b e  k e p t  b y  t h e  d e p a r tm e n t ,  (a )  T h e  d e p a r tm e n t  m ay  
m a in ta in  a  file o f

(1) e v e ry  d r iv e r ’s  l ic e n s e  a p p lic a t io n , l ic e n se  o r  p e rm it  a n d  d u p l ic a te  d r iv e r ’s  l ic e n se  
is s u e d  by  it;

(2) ev e ry  l ic e n s e  t h a t  h a s  b e en  s u s p e n d e d , re v o k ed , c an ce led , l im ite d , r e s t r i c te d , o r 
d e n ie d , a n d  th e  r e a s o n s  fo r  th o s e  a c tio n s ; a n d

(3) a ll a c c id e n t r e p o r t s  r e q u i r e d  to  b e  fo rw a rd e d  to  th e  d e p a r tm e n t  u n d e r  th i s  t i t le .
(b ) T h e  d e p a r tm e n t  m a y  a lso  m a in ta in - a  file  o f a ll a c c id e n t r e p o r ts , a b s t r a c t s  o f c o u r t  

r e c o rd s  o f  co n v ic tio n s  o f  v eh ic le , d r iv e r , a n d  tra f f ic  o ffen ses , a n d  o th e r  in fo rm a t io n  w h ic h  
t h e  d e p a r tm e n t  c o n s id e rs  n e c e s s a ry  to  c a r r y  o u t t h e  p u rp o s e s  o f  th i s  c h a p te r .

(c) T h e  d e p a r tm e n t  s h a l l ,  u p o n  re q u e s t ,  s u b je c t to  th e  a p p lic a b le  p ro v is io n s  o f A S  12 .62 
a n d  (f) o f th i s  s e c t io n  a n d  w i th o u t  c h a rg in g  a  fee , f u rn is h  a  m u n ic ip a l , s t a t e ,  o r  fe d e ra l 
a d m in is t r a t iv e  o r  ju d ic ia l  ag en cy  w i th  a  c e r tif ie d  a b s t r a c t  o f th e  d r iv in g  re c o rd  o f  a  d r iv e r . 
T h e  a b s t r a c t  m u s t  in c lu d e  a  l is t in g  o f a c c id e n ts  in  w h ic h  th e  d r iv e r  h a s  b e e n  d e te rm in e d  
by  t h e  d e p a r tm e n t  o r  a  c o u r t  o f  c o m p e te n t ju r is d ic t io n  to  h a v e  b e e n  lia b le , c o n v ic tio n s  o f 
v eh ic le , d r iv e r , a n d  t ra f f ic  o ffen se s , a n y  a c t io n s  ta k e n  u p on  th e  d r iv e r ’s  l ic e n se , a n d  
in fo rm a t io n  r e l a t in g  to  f in a n c ia l  re sp o n s ib i li ty .

(d ) T h e  d e p a r tm e n t  s h a l l ,  u p o n  r e q u e s t  a n d  p a y m e n t o f  a  fee d e te rm in e d  by  th e  
com m is s io n e r , f u rn is h  a  d r iv e r  o r a  p e r s o n  d e s ig n a te d  by th e  d r iv e r  w i th  a n  a b s t r a c t  o r 
th e  o r ig in a l copy  o f t h e  c o m p u te r  p r in te d  re c o rd  o f  th e  d r iv e r ’s  re c o rd  a s  p ro v id e d  in  (c) 
o f  th i s  s e c tio n .

(e) [ R e p e a l e d ,  §  2  c h  144 S L A  1980.]
(f) E x c e p t a s  p ro v id e d  o th e rw is e  in  t h i s  s e c t io n , in fo rm a tio n  a n d  re c o rd s  u n d e r  th i s  

s e c t io n  a r e  d e c la re d  c o n f id e n tia l a n d  p r iv a te . (§ 19 ch 178 SLA  1978; am  §§ 1, 2  ch  144 
SL A  1980)

O pinions o f a tto rn e y  g en e ra l. — Most, but not 
all, information pertaining to motor vehicle accidents 
contained in Department of Transportation and Pub­
lic Facilities files or the computer data base is public 
information and should be released upon request. 
However, certain information regarding particular

accidents, including individual names and specific 
driver’s license information, must remain confidential 
by operation of statute. March 30,1980, Op. Att'y Gen.

C ollateral references. — Ins; action of motor ve­
hicle records, right as to, 84 ALR2d 1261.

S e c .  2 8 . 1 5 . 1 6 0 .  C o u r t  r e p o r t s .  [ R e p e a l e d ,  §  1 9  c h  1 7 8  S L A  1 9 7 8 . ]

Article 2. Cancellation, Suspension, Revocation or Limitation of
Drivers’ Licenses.

S ection
161. Cancellation of driver's license
165. Administrative revocations and disqualifica­

tions resulting from chemical sobriety tests and 
refusals to submit to tests

166. Administrative review of revocation
171. Suspending privileges of a person licensed in 

another jurisdiction; reporting convictions, sus­
pensions, disqualifications, and revocations 

181. Court suspensions, revocations, and limitations
183. Administrative revocation of license to drive
184. Administrative review of revocation of a minor's

license 1

Section
185. Court revocation of a minor's license to drive 
187. Administrative revocation of a license to drive 

for use of false identification.
189. Administrative review of revocation of license 

for use of false identification 
191. Court reports to department 
201. Limitation of driver's license 
211. Periods of limitation, suspension or revocation; 

opportunity for hearing and surrender of li­
cense 

219. Definitions

W .

C ollateral rcferenc 
biles and Highway TVal 

60 C.J.S., Motor Vehi 
Denial, suspension, > 

cense because of physic 
452.

Necessity of notice an 
suspension of motor veh 
361.

Sufficiency of notice :

S e c . 28 .15 .165 . 
f r o m  c h e m ic a l  s o
officer s h a l l  r e a d  a  
com m erc ia l m o to r 
28 .33 .031 (a) o r AS 
a  ch em ica l t e s t  a d  
28 .33 .030(a)(2 ); o r 
28 .33 .031 (a ) o r AS

(1) t h e d e p a r tm i  
p r iv ile g e  to  o b t a i n ; 
th e  p e rso n ;

(2) th e  p e rso n  h 
p e rs o n ’s lic e n se  o r

(3) i f  th e  p e rson  
i t s e l f  is  a  tem p o ra : 
p e rso n , e x cep t t h a  
w ill b e  o rd e re d  ou t

(4) rev o ca tio n  ol 
a  l ic e n se , a  d e te ra  
p e rs o n , t a k e s  effect 
w ith in  s e v e n  d ay s .

(b) A f te r  re ad in ; 
se iz e  th e  p e rs o n ’s  c 
th e  d e p a r tm e n t  w ;



§ 28.15.070 M o t o r  V e h i c l e s 458 459

G if ts  A c t) o r  a  l iv in g  w ill u n d e r  A S 18.12 (L iv in g  W ills a n d  D o N o t R e s u s c i ta te  O rd e rs )  by 
d is p la y in g  p o s te r s  in  th e  offices in  w h ic h  a p p lic a t io n s  a r e  t a k e n , b y  p ro v id in g  a  t r o c h u r e  
o r  o th e r  w r i t t e n  in fo rm a t io n  to  e a c h  p e rso n  w ho  a p p lie s  in  p e r s o n  o r  by  m a il , a n d , if  
r e q u e s te d , by  p ro v id in g  o ra l adv ice .

(e) [ R e p e a l e d ,  §  1 7  c h  7 0  S L A  1 9 8 4 . ]

( f )  A t  t h e  t im e  o f  a p p lic a t io n  fo r a  d r iv e r ’s l ic e n s e  o r a n  in s t r u c t io n  p e rm it , o r re n ew a l 
o f a  d r iv e r ’s  lic e n se  o r  a n  in s t r u c t io n  p e rm it , t h e  d e p a r tm e n t  s h a l l  p ro v id e  t h e  a p p lic a n t 
w r i t t e n  in fo rm a t io n  e x p la in in g  th e  s t a t e ’s  f in a n c ia l r e s p o n s ib i l i ty  a n d  m a n d a to ry  m o to r 
v eh ic le  in s u r a n c e  law s  a n d  p o te n t ia l  p e n a l t ie s  fo r f a i lu r e  to  com p ly  w ith  th o s e  law s .

(g) U pon  r e q u e s t , t h e  d e p a r tm e n t  s h a l l  p ro v id e  a  so c ia l s e c u r i ty  n u m b e r  p ro v id ed  
u n d e r  th is  s e c t io n  to  th e  c h ild  s u p p o r t  e n fo rc em en t a g e n c y  c r e a te d  in  AS 25 .27 .010 , o r th e  
ch ild  s u p p o r t  a g en cy  o f  a n o th e r  s ta te ,  fo r ch ild  s u p p o r t  p u rp o s e s  a u th o r iz e d  by law . (§ 19 
ch 178 SL A  1978; am  §§ 5 ,1 7  ch 70 SLA. 1984; am  § 9 ch  43  SL A  1988; am  § 22 ch  108 
SLA  1989; am  § 20  ch  80 SL A  1997; am  §§ 51, 52 ch  132 SL A  1998)

D e la ye d  am en dm en t. — Under § 54(b), ch. 132, 
SLA 1998, effective J u ly  1, 2001, subsection (g) is 
repealed and subsection (b) is amended to delete 
“social security  number," from paragraph (b)(1).

C ro ss  re fe re n c e s . — For purpose, findings, and 
nonseverab ility provisions re lated to the 1998 amend­
ments affecting th is section, see §§ 1 and 56, ch. 132, 
SLA 1998 in the 1998 Temporary and Special Acts.

E f fe c t  o f am en dm en ts . — The 1997 amendment, 
effective September 11, 1997, in subsection (d), added

“or a liv in g  w ill"  a t the end o f the firs t sentence and 
inserted “or a liv in g  w ill under AS 18.12 (L iving W ills 
and Do Not Resuscitn te Orders)" in the second sen­
tence.

The 1998 amendment, effective June 26, 1998, 
inserted "social secu rity  number," in paragraph (bXl) 
and added subsection (g).

C o lla te r a l re fe re n c e s . — 7AAm. Jur. 2d, Automo­
b ile s and H ighway TVafTic, § 99.

60 C.J.S., Motor Vehicles, § 156.

S e c .  2 8 . 1 5 . 0 7 0 .  E x a m i n a t i o n .  [ R e p e a l e d ,  §  1 9  c h  1 7 8  S L A  1 9 7 8 . ]

S e c .  2 8 .1 5 .0 7 1 . A p p l i c a t i o n  o f  m i n o r s ,  (a ) T h e  a p p lic a t io n  o f a  p e rs o n  u n d e r  th e  
ag e  o f  18 y e a r s  fo r a n  in s t r u c t io n  p e rm i t  o r  d r i v e r ’s l ic e n s e  m u s t  b e  s ig n e d  by  th e  fa th e r , 
m o th e r , g u a rd ia n , o r s p o u s e  w ho  is 18 y e a r s  o f  ag e  o r  o ld e r , o r  i f  t h e r e  is  n o  p a r e n t ,  
g u a rd ia n , o r  sp o u se , th e n  by  a n o th e r  r e s p o n s ib le  a d u l t  w ho  is  w ill in g  to  a s s u m e  th e  
o b lig a tio n  im p o se d  u n d e r  th i s  s e c t io n  u p on  a  p e r s o n  s ig n in g  th e  a p p lic a t io n . T h e  
a p p lic a t io n  m u s t  b e  s ig n e d  a n d  v e rif ie d  b e fo re  a  p e r s o n  a u th o r iz e d  to  a d m in is te r  o a th s , 
o r  be s ig n e d  in  th e  p re s e n c e  o f  a n  a u th o r iz e d  r e p r e s e n ta t iv e  o f  t h e  d e p a r tm e n t .

(b ) A ny  n e g lig e n c e  o r w ilfu l m is c o n d u c t o f a  p e rs o n  u n d e r  t h e  ag e  o f  18 y e a r s  w h en  
d r iv in g  a  m o to r  v e h ic le  in  th i s  s t a t e  is  im p u te d  to  th e  p e rs o n  w ho  s ig n e d  th e  a p p lic a t io n  
o f  t h e  p e rs o n  fo r a  p e rm i t  o r  lic e n se , a n d  t h a t  p e r s o n  is  jo in t ly  a n d  s e v e ra l ly  lia b le  for 
d am a g e  c a u s e d  by  th e  n eg lig e n c e  o r  w ilfu l m is c o n d u c t o f  th e  p e r s o n  u n d e r  th e  a g e  o f 18 
y e a r s , e x c e p t a s  p ro v id ed  in  (c) o f  th i s  s e c tio n .

(c) I f  a  m in o r  d e p o s i ts , o r  th e r e  is d e p o s i te d  on  b e h a l f  o f t h e  m ino r, p ro o f o f f in a n c ia l 
re s p o n s ib i l i ty  fo r t h e  m in o r ’s  d r iv in g  o f  a  m o to r v eh ic le , in  t h e  fo rm  a n d  am o u n t re q u ire d  
in  A S  28 .20 , th e n  th e  d e p a r tm e n t  m a y  a c c e p t th e  a p p lic a t io n  o f  th e  m in o r  s ig n e d  as  
r e q u ir e d  u n d e r  (a ) o f  th i s  s e c tio n , a n d , w h ile  p ro o f  o f  f in a n c ia l re s p o n s ib i l i ty  is 
m a in ta in e d , t h e  p a r e n t ,  g u a rd ia n , sp o u s e , o r  o th e r  r e s p o n s ib le  a d u l t  is n o t s u b je c t to  th e  
l ia b i l i ty  im p o se d  u n d e r  (b ) o f  th i s  s e c tio n .

(d) A  p e rso n  w ho  s ig n s  t h e  a p p lic a t io n  o f  a  m in o r  fo r a  d r iv e r ’s  l ic e n se  m ay  file w i th  th e  
d e p a r tm e n t  a  v e rif ied  w r i t t e n  r e q u e s t  t h a t  th e  l ic e n s e  o f  th e  m in o r  b e  can ce led . W h en  th e  
lic e n se  is  c a n c e le d , th e  p e r s o n  w ho  s ig n e d  th e  a p p l ic a t io n  is r e l ie v e d  from  l ia b i l i ty  u n d e r
(b) o f th i s  s e c t io n .

(e) T h is  se c tio n  d o e s  n o t  a p p ly  to  a  p e r s o n  u n d e r  18 y e a r s  o f  a g e  w ho  is le g a lly  
em a n c ip a te d  u n d e r  A S 09 .55 .590  o r a  s im i la r  law  in  a n o th e r  ju r is d ic t io n . (§ 19 ch  178 
SLA  1978; am  §§ 11, 12 ch  60 SLA  1986; a m  § 2 ch  119 SL A  1990)

E ffe c t o f  am en dm en ts . — The 1990 amendment, 
effective January  1, 1991, added subsection (e).

Q uo ted  in Siemion 
ka :• 992).
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Ill P a r e n t  a n d  C hild § 25.20.140

found by the trial court to negatively affect the child’s 
bggt interests or to m erit a change in custody. Lee v. 
Cox, 790 P.2d 1359 (Alaska 1990).
Error in denying father evidoutiary hearing. 

— Superior court abused its discretion by denying the 
father an evidentiary hearing, where he made a prima 
facie showing th a t circumstances had changed in the 
year3 following orders which had terminated hi3 vis­
itation rights and restrained him from contacts with 
his child. Carter v. Brodrick, 816 P.2d 202 (Alaska 
1991).
Modification of visitation order. — The change

in circumstances required for modification of visita­
tion rights need not rise to the level sufficient to 
w arrant a change of custody. Hermosillo v. 
Hermosillo, 797 P.2d 1206 (Alaska 1990).

Actions by a custodial parent which substantially 
interfere with the noncustodial parent's visitation 
rights are sufficient to constitute a change in circum­
stances wliich may justify and require a modification 
of the visitation order, if such modification is in the 
best interest of the child. Hermosillo v. Hermosillo, 
797 P2d 1206 (Alaska 1990).

Collateral references. — Putative father's right 
to visit illegitimate child, 15 ALR3d 887.

Right of jailed or imprisoned parent to visit from 
minor child, 15 ALFUth 1234.

Withholding visitation rights for failure to make 
alimony or support payments, 65 ALR4th 1155.

Post adoption visitation by natural parent, 78 
ALR lth 218.

S e c . 2 5 .20 .1 15 . A t t o r n e y  f e e  a w a r d s  i n  c u s t o d y  a n d  v i s i t a t i o n  m a t t e r s .  I n  a n
ac tion  to  m odify , v a c a te , o r  en fo rc e  t h a t  p a r t  o f  a n  o rd e r  p ro v id in g  fo r c u s to d y  o f  a  c h ild  
or v is i ta t io n  w ith  a  ch ild , t h e  c o u r t  m ay , u p o n  r e q u e s t  o f  a  p a r ty , aw a rd  a t to r n e y  fee s a n d  
costs o f  th e  a c t io n . I n  aw a rd in g  a t to r n e y  fee s  a n d  co s ts  u n d e r  th i s  s e c tio n , t h e  c o u r t  s h a l l  
con s id e r th e  r e la t iv e  f in a n c ia l re s o u rc e s  o f  t h e  p a r t ie s  a n d  w h e th e r  th e  p a r t i e s  h a v e  a c te d  
in good fa i th . (§ 3 ch  130 SLA  1990)

NOTES TO DECISIONS

A pplicability. — This section applied in a custody 
proceeding brought by a nonbiological parent in an 
attempt to modify a custody order made prior to the 
determination that he was net the biological father.
B.J. v. J.D., 950 P.2d 113 (Alaska 1997).

Explicit find ings req u ired . — In making an 
award of attorney's fees and costs under this section, 
a court must make explicit findings as to the parties'

relative financial resources and whether the parties 
acted in good faith. S.L. v. J.H., 883 P.2d 984 (Alaska 
1994).

The p a rtie s ’ re la tiv e  financ ia l reso u rces  do 
n o t necessarily  tuke p rim acy  over the presence or 
absence of good faith when considering whether or not 
to award attorney’s fees and costs under this section.
S.L. v. J.H., 883 P.2d 984 (Alaska 1994).

C o llateral re feren ces. — Right to attorney’s fees 
in proceeding, after absolute divorce, for modification 
of child custody or support order, 57 ALR4th 710.

Excessiveness or adequacy of attorneys’ fees in 
domestic relations cases, 17 ALR5th 366.

S e c . 2 5 .2 0 .1 2 0 . C l o s u r e  o f  c u s t o d y  p r o c e e d i n g s  a n d  r e c o r d s .  A t a n y  s ta g e  o f  a  
p ro ceed in g  in v o lv in g  c u s to d y  o f  a  c h ild  t h e  c o u r t  m ay, i f  i t  is  in  th e  b e s t  i n t e r e s t s  o f  th e  
ch ild , c lo se t h e  p ro c e e d in g  to  t h e  p u b lic  o r  o rd e r  th e  c o u r t  re c o rd s  c lo sed  to  th e  p u b lic  
tem p o ra r i ly  o r  p e rm a n e n tly . T h e  c o u r t  m a y  m od ify  o r v a c a te  a n  o rd e r  u n d e r  th i s  s e c t io n  
a t a n y  t im e . (§ 6 ch  88 SL A  1982)

NOTES TO DECISIONS

_ Broad gag o rd e r  m u st be ju stified  by com pel­
ling c ircum stances. — In a child custody hearing, a 
gag order which goes beyond assuring confidentiality 
of the file and anonymity of the parties must be

justified by compelling circumstances and drawn a3 
mirrowly as possible to protect against particular 
evils. S.N.E. v. R.L.B., 699 P.2d 875 (Alaska 1985).

S e c . 2 5 .2 0 .1 3 0 . A c c e s s  t o  r e c o r d s  o f  t h e  c h i l d .  A p a r e n t  w ho  is n o t g r a n te d  cu s to d y  
u n d e r AS 25 .20 .060  —  25 .20 .130  h a s  th e  s a m e  access  to  t h e  m ed ica l, d e n ta l ,  schoo l, a n d  
o th e r  re c o rd s  o f t h e  ch ild  a s  th e  c u s to d ia l  p a r e n t .  (§ 6 ch  88 SLA  1982)

S e c . 2 5 .2 0 .1 4 0 . A c t i o n  f o r  f a i l u r e  t o  p e r m i t  v i s i t a t i o n  w i t h  m i n o r  c h i l d .
(a) W h en  a  c o u r t  o rd e r  is spec ific  a s  to  w h e n  a  c u s to d ia n  o f  a  m in o r c h ild  m u s t  p e rm it
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isfer

r e q u e s t  r e g a r d in g  flagg ed  re c o rd s , in c lu d in g  a n y  k n ow led g e  a s  to  t h e  w h e re a b o u ts  o f  th e  
ch ild . U p o n  n o tif ic a t io n  b y  th e  D e p a r tm e n t  o f  P u b lic  S a fe ty  t h a t  th e  p e r s o n  w h o  w a s  
l is te d  a s  a  m is s in g  ch ild  h a s  b e e n  fo u n d , t h e  sch o o l o r  schoo l d i s t r i c t  s h a l l  rem o v e  t h e  f lag  
from  th e  p e r s o n ’s  re c o rd . (§ 1 ch  202  SL A  1990)

S e c .  1 4 .3 0 .7 10 . R e q u i r e d  r e c o r d s  u p o n  t r a n s f e r .  W ith in  14 d a y s  a f t e r  e n ro l l in g  a  
c h ild  a s  a  t r a n s f e r  s tu d e n t  from  th i s  o r  a n o th e r  s t a t e  in  a n  e le m e n ta ry  o r  s e c o n d a ry  
schoo l, t h e  schoo l o r  schoo l d i s t r i c t  s h a l l  r e q u e s t  d ir e c t ly  from  th e  c h i ld ’s  p re v io u s  schoo l 
a  c e r ti f ie d  copy o f .th e  c h ild ’s  re c o rd . A n  e le m e n ta r y  o r s e c o n d a ry  schoo l o r  a  schoo l d i s t r i c t  
in  t h i s  s t a t e  r e q u e s te d  to  fo rw a rd  a  copy  o f  a  t r a n s f e r r i n g  c h i ld ’s  re c o rd  to  a n o th e r  schoo l 
s h a l l  com p ly  w i th  t h e  r e q u e s t  w i th in  10 d a y s  a f t e r  re c e iv in g  th e  r e q u e s t  u n le s s  t h e  re c o rd  
h a s  b e e n  f la g g ed  u n d e r  A S  14 .30 .700 . U p o n  r e c e ip t  o f a  r e q u e s t  fo r a  re c o rd  t h a t  h a s  b een  
•flagged, t h e  schoo l o r  schoo l d is t r i c t  s h a l l  im m e d ia te ly  n o tify  t h e  D e p a r tm e n t  o f  P u b lic  
S a fe ty . U n le s s  d ir e c te d  to  do  so  by  t h e  D e p a r tm e n t  o f  P u b lic  S a fe ty , a  sch o o l o r  a  schoo l 
d is t r i c t  m a y  n o t  fo rw a rd  a  copy o f  a  f la g g ed  re c o rd . (§ 1 ch 202 SLA  1990)

S e c .  1 4 .3 0 .7 2 0 . D e f i n i t i o n s .  I n  A S  14 .30 .700  —  14.30 .720 ,
(1) “c h i ld ” m e a n s  a  p e rs o n  u n d e r  18 y e a r s  o f  ag e ;
(2) “sch oo l d i s t r i c t” m e a n s  a  m u n ic ip a l  sch o o l d is t r i c t  o r  a  re g io n a l e d u c a t io n a l  

a t te n d a n c e  a r e a . (§ 1 ch  202 SL A  1990)

Sec. 14.30.750. Alaska school counseling program grant fund. [Repealed, § 12 ch 42 
SLA 1997. ]

C h a p t e r  3 3 .  S c h o o l  S a f e t y  P a t r o l s .

Section
10. Requirements for school safety patrols 
20. Organization of a patrol 
30. Duties of a patrol

Section
40. Guidance for patrols
50. Cooperation with law-enforcement authorities 
60. Immunity from liability
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in a v e ra g e  d a ily $  
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is section.
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ed , th e  schoo l i 
s s in g  ch ild . 
P u b lic  S a fe ty j

C olla tera l re ferences. — 68 Am. Jur. 2d Schools, 
§§ 252-254.

78A C.J.S. Schools and School Districts, §§ 725, 
781, 793.

Coverage and exceptions under student accident 
policy. 74 ALR2d 1253.

Tbrt liability of public schools and institutions of 
higher learning for accident occurring during school

athletic events. 35 ALR3d 725.
Tbrt liability of public schools and institutions of 

higher learning for injuries caused by acts of fellow 
students. 36 ALR3d 330.

Permitting child to walk to school unattended as 
contributory negligence of parents in action for injury 
or death of child. 62 ALR3d 541.

S e c . 1 4 .3 3 .0 10 . R e q u i r e m e n t s  f o r  s c h o o l  s a f e t y  p a t r o l s .  T h e  sch oo l b  
bo ro u g h  o r  c i ty  schoo l d i s t r i c t  o r r e g io n a l e d u c a t io n a l  a t t e n d a n c e  a r e a , o r  a  f  
d e n o m in a tio n a l sch o o l m ay  r e q u i r e  t h a t  sch o o l s a fe ty  p a t ro ls  be e s ta b l i s h e d  
p u p ils  to  c ro ss  s t r e e t s  a n d  h ig h w ay s  a d ja c e n t  to  schoo ls  in  sa fe ty . (§ 1 ch  68 S 
am  § 53 ch  98 SL A  1966; am  § 25 ch  46  SL A  1970; am  § 27 ch  124 SL A  1975

S e c .  1 4 .3 3 .0 2 0 . O r g a n i z a t i o n  o f  a  p a t r o l ,  (a )  I f  a  schoo l b o a rd , o r a  p 
d e n o m in a tio n a l schoo l d e te rm in e s  t h a t  a  s a f e ty  p a t r o l  s h o u ld  b e  e s ta b l i s h e d  fo r 
th e  p r in c ip a l  o f  t h e  schoo l s h a l l  a p p o in t  p u p i l s  in  t h e  schoo l to  s e rv e  a s  m em be 
p a tro l.

(b ) A  p u p i l  m a y  n o t  b e  a p p o in te d  a  p a t r o l  m e m b e r  u n le s s  t h e  p u p i l ’s  p a  
g u a rd ia n  g iv e  w r i t t e n  c o n s e n t to  t h e  p u p i l 's  m e m b e rs h ip  in  t h e  p a tro l .

(c) T h e  p r in c ip a l  s h a l l  d e s ig n a te  a  t e a c h e r  o r  te a c h e r s  in  th e  schoo l to  s u p e rv is e  t h e  
o p e ra t io n  o f  t h e  p a t ro l .
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G e n e r a l  P r o v i s i o n s 2 0  U S C S  § 1 23 2g

ce ss , f o r  th e  p u r p o s e  o f  a u d i t  e x a m in a t i o n ,  t o  a n y  r e c o r d s  m a in t a i n e d  b y  a 
r e c ip ie n t t h a t  m a y  be r e l a t e d ,  o r  p e r t i n e n t  to , g r a n t s ,  s u b g r a n t s ,  c o o p e r a t i v e  
a g r e e m e n ts ,  lo a n s ,  o r  o t h e r  a r r a n g e m e n t s  t o  w h ic h  r e f e r e n c e  is  m a d e  in 
s u b s e c t io n  ( a ) ,  o r  w h ic h  m a y  r e l a t e  t o  t h e  c o m p l i a n c e  o f  t h e  r e c ip i e n t  w i th  
a n y  r e q u i r e m e n t  o f  a n  a p p l i c a b l e  p r o g r a m .
( J a n . 2 , 1968 , P . L . 9 0 -2 4 7 , T i t l e  IV , P a r t  C , S u b p a r t  4 , § 4 4 3  [4 3 7 ] , a s  a d d e d  
N o v . I , 1978 , P . L . 9 5 -5 6 1 , T i t l e  X I I ,  P a r t  C , § 1 2 3 1 (c ) , 9 2  S t a t .  2 3 4 6 ; O c t .  
20 1994, P . L . 1 0 3 -382 , T i t l e  I I ,  P a r t  A , § 2 1 2 (b ) (1 ) , P a r t  D ,  § 2 4 8 , 108 
S ta t . 3 9 13 , 3 9 2 4 .)

H IS T O R Y ; A N C IL L A R Y  L A W S  A N D  D IR E C T IV E S  
E x p la n a to ry  no te s:
A p r io r  20 U SCS  § 1232f w as red e s ig n a ted  § 406A  o f  A c t J a n . 2, 1968,
P. L. 90-247, by A c t N ov . 1, 1978, P . L . 95-561, T it le  X I I , P a r t  C ,
§ 1231(c), 92 S ta t. 2346 , an d  h a s  been rec lassified  a s  20 U SC S  § 122 le- 
la , p r io r  to  repea l by  A c t O c t. 20, 1994.
A m endm en ts :
1994. A c t O c t. 20, 1994 (effective on  e n a c tm en t, a s  p ro v id ed  by § 3 (a )(2 ) 
o f  su ch  A c t, w h ich  a p p e a r s  as 20 U SC S  § 1221 n o te ) , in s u b se c . (a), 
s u b s titu te d  “g ra n t, s u b g ra n t , c o o p e ra tiv e  a g re em en t, lo an , o r  o th e r  a r ­
ra n g em en t” fo r " g r a n t ,  s u b g ra n t , c o n tra c t ,  s u b c o n tr a c t , lo an , o r  o th e r  
a r ra n g em en t (o th e r  th a n  p ro c u rem en t c o n tra c ts  aw a rd e d  by  a n  a d m in is ­
tra tiv e  h ead  o f  a n  e d u c a tio n a l a g e n c y )" , s u b s ti tu te d  " th r e e "  fo r  " f iv e " , 
and  in se r ted  “fin an c ia l o r  p ro g ram m a tic " ; an d , in su b sec . (b ), s u b s t i tu te d  
" to  a n y  re co rd s  m a in ta in e d  by a rec ip ien t th a t m ay  be r e la te d , o r 
p e r tin e n t to , g ra n ts , s u b g ra n ts , c o o p e ra tiv e  ag re em en ts , lo an s , o r  o th e r  
a r r a n g em e n ts” fo r " t o  a n y  re co rd s  o f  a rec ip ien t w h ich  m ay  be re la te d , 
o r p e r t in e n t to , th e  g ra n ts , s u b g ra n ts , c o n tra c ts , s u b c o n tr a c ts , lo a n s , o r  
o th e r  a r r a n g em e n ts ” .
R cd c s ig n a tio n :
T h is  se c tio n , e n a c te d  a s  § 437 o f A c t J a n . 2, 1968, P . L . 90 -247 , T i t le  IV ,
P a r t C , S u b p a r t 4 , w a s  red e s ig n a ted  § 443 o f  su ch  A c t by A c t O c t . 20,
1994, P . L . 103-382, T it le  II, P a r t A . § 212(b)(1 ), 108 S ta t. 3913 (effec­
tive on  e n a c tm e n t a s  p ro v id ed  by § 3 (a)(2 ) o f  su c h  A c t, w h ic h  a p p e a r s  
as 20 U SCS  § 1221 no te ).
O th e r  p rov is io n s :
E ffec tiv e  d a te  an d  a p p lic a t io n  o f  s e c tio n . A c t N ov . I, 1978, P . L . 95-561.
T itle  X I I , P a r t E . § 1261, 92 S ta t . 2356, w h ich  a p p e a r s  a s  20 U SCS  
§ 1232c no te , p ro v id e d  th a t th is  s e c tio n  sh a ll ta k e  effec t w ith  re sp ec t to  
a p p ro p r ia t io n s  fo r  fiscal y e a r  1980 a n d  su b seq u en t fiscal y e a rs .

C R O S S  R E F E R E N C E S  
T h is  sec tio n  is re fe r re d  lo  in 20 U SCS  §§ I232d , I232e.

§ 1232g.(^ F a m ily  educational and privacy r ig h t s^ _ .>

(a ) C o n d i t i o n s  f o r  a v a i l a b i l i t y  o F f u n d s  t o  e d u c a t i o n a l  a g e n c i e s  o r  i n s t i t u ­
t io n s ;  in s p e c t io n  a n d  r e v ie w  o f  e d u c a t i o n  r e c o r d s ;  s p e c i f i c  i n f o rm a t i o n
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lo  be m ade a v a ila b le ; p ro ced u re  fo r  a c c e s s  lo  e d u ca tio n  re c o rd s; 
re a s o n a b le n e s s  o f  tim e  fo r  such a c c e s s ; h e a rin g s ; w ritte n  e x p la n a tio n s  
by p a re n ts ; d e fin itio n s . (1 )(A )  N o  fu n d s sh a ll be m a d e a v a ila b le  u n d e r 
a n y  a p p lic a b le  p ro g ra m  to an y e d u c a tio n a l a g e n c y  o r  in stitu tio n  w hich  
h a s a p o lic y  o f  d e n y in g , o r  w h ich  e ffe c tiv e ly  p re v e n ts, th e p a re n ts  o f 
s tu d e n ts  w h o  a re  o r  h ave been in a tte n d a n c e  a t a sch o o l o f  su ch  a g e n cy  
o r  a t su ch  in s titu tio n , a s  the case m a y  be, the r ig h t to  in sp e ct an d  review  
th e e d u c a tio n  re c o rd s  o f  th e ir  c h ild re n . I f  a n y  m a te ria l o r  d o c u m e n t in 
th e e d u c a tio n  re c o rd  o f  a stu d en t in c lu d e s  in fo rm a tio n  on m o re than 
o n e s tu d e n t, the p a re n ts  o f one o f  su ch  s tu d e n ts  s h a ll h ave th e r ig h t to 
in sp e ct an d  re v ie w  o n ly  such  p a rt o f  su ch  m a te ria l o r  d o c u m e n t a s  re­
la te s  to  su c h  s tu d e n t o r  to be in fo rm e d  o f  the sp e cific  in fo rm a tio n  
c o n ta in e d  in su c h  p a rt o f  su ch  m a te ria l. E a c h  e d u c a tio n a l a g e n c y  o r  
in s titu tio n  sh a ll e sta b lish  a p p ro p ria te  p ro c e d u re s  fo r  the g ra n tin g  o f  a 
re q u e st by p a re n ts  fo r  a cce ss to th e e d u c a tio n  re c o rd s o f  th e ir  c h ild re n  
w ith in  a re a so n a b le  period o f  tim e , but in no c a se  m o re  th an  fo rty -fiv e  
d a y s  a fte r  th e req u est h as been m ad e.
( B )  N o  fu n d s u n d e r a n y  a p p lic a b le  p ro g ra m  s h a ll be m ad e a v a ila b le  to 
a n y  S ta te  e d u c a tio n a l a ge n cy  (w h e th e r o r  not th a t a g e n c y  is  an 
e d u c a tio n a l a g e n c y  o r  in stitu tio n  u n d e r th is  s e c tio n ) th a t h a s a p o lic y  
o f  d e n y in g , o r  e ffe ctiv e ly  p re v e n ts, th e  p a re n ts  o f  s tu d e n ts  th e rig h t to  
in sp e ct an d re v ie w  th e ed u catio n  re c o rd s  m a in ta in e d  by th e S tate  
e d u c a tio n a l a g e n c y  on th e ir  c h ild re n  w h o  a re  o r  h ave been in a tte n ­
d a n c e  at a n y  sc h o o l o f  an e d u c a tio n a l a g e n c y  o r  in stitu tio n  th at is 
s u b je c t to  th e p ro v is io n s  o f  th is  s e c tio n .
( C )  T h e  first se n te n ce  o f  su b p a ra g ra p h  ( A )  s h a ll not o p e ra te  to m ake 
a v a ila b le  to s tu d e n ts  in in stitu tio n s  o f  p o s ts e c o n d a ry  e d u c a tio n  the fo l­
lo w in g  m a te ria ls :

( i)  fin a n c ia l re c o rd s  o f the p a re n ts  o f  th e stu d e n t o r  a n y  in fo rm a tio n  
c o n ta in e d  th e re in ;
( ii)  c o n fid e n tia l le tte rs  and s ta te m e n ts  01 re c o m m e n d a tio n , w h ich  
w e re  p la ce d  in th e e d u catio n  re c o rd s p r io r  to Ja n u a r y  1, 1975, if  
s u c h  le tte rs  o r  sta te m e n ts a re  not used fo r  p u rp o se s o th e r th an  those 
fo r  w h ich  th ey  w ere  s p e c ific a lly  in te n d ed ;
( ii i)  i f  th e stu d e n t h as signed a w a iv e r  o f  th e s tu d e n t’s  rig h t o f  a c ­
c e ss  u n d e r th is  su b sectio n  in a c c o rd a n c e  w ith  su b p a ra g ra p h  (D ) , 
c o n fid e n tia l re c o m m e n d a tio n s—

( I )  re s p e c tin g  ad m issio n  to a n y  e d u c a tio n a l a g e n c y  o r  in s titu tio n ,
( I I )  re s p e c tin g  an a p p lic a tio n  fo r  e m p lo y m e n t, and
( I I I )  re s p e c tin g  the receip t o f  an h o n o r o r  h o n o ra ry  re co g n itio n .

( D )  A  stu d e n t o r  a person  a p p ly in g  fo r  a d m issio n  m a y  w aiv e h is righ t 
o f  a c c e s s  to  c o n fid e n tia l s ta te m e n ts  d e scrib e d  in c la u se  ( iii)  o f  su b p a ra ­
g ra p h  ( C ) , e x ce p t th at such  w a iv e r sh a ll a p p ly  to re c o m m e n d a tio n s o n ly  
i f  ( i)  th e stu d e n t is , upon req u est, n otified  o f  th e n am es o f  a ll p erson s 
m a k in g  c o n fid e n tia l re co m m e n d a tio n s and (ii)  su ch  re co m m e n d a tio n s 
a re  used so le ly  fo r the p u rp o se fo r  w h ich  th ey  w ere sp e cific a lly
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in ten d ed. Such  w a iv e rs  m a y  not be re q u ire d  a s  a c o n d itio n  fo r  a d m is ­
sion to , receipt o f fin an cia l a id  fro m , o r  re ce ip t o f  a n y  o th e r  s e rv ic e s  o r  
benefits from  such  a g e n c y  o r  in s titu tio n .

(2) N o fu n d s sh a ll be m a d e a v a ila b le  u n d e r a n y  a p p lic a b le  p ro g ra m  to  a n y  
ed u catio n al agen cy o r  in s titu tio n  u n less the p a re n ts  o f  s tu d e n ts  w h o  a re  
o r have been in a tte n d a n ce  at a sc h o o l o f  su c h  a g e n c y  o r  a t su ch  in s titu ­
tion are provided an o p p o rtu n ity  fo r a h e a rin g  by su ch  a g e n c y  o r  in s titu ­
tion , in a c co rd a n ce  w ith  re g u la tio n s  o f  th e S e c re ta r y , to  c h a lle n g e  th e 
content o f  such  s tu d e n t’s  e d u c a tio n  re c o rd s , in o rd e r  to  in su re  th a t th e 
reco rd s a re  not in a c c u ra te , m is le a d in g , o r  o th e rw ise  in v io la tio n  o f  the 
p riv a cy  rig h ts  o f  s tu d e n ts , an d to  p ro v id e  an  o p p o rtu n ity  fo r  th e c o rr e c ­
tion o r  d eletion  o f  a n y  su c h  in a c c u ra te , m is le a d in g , o r  o th e rw ise  in a p ­
p ro p ria te  d ata co n tain ed  th erein  an d  to  in se rt in to  su ch  re c o rd s  a w ritte n  
e x p lan atio n  o f the p a re n ts  re sp e ctin g  th e c o n te n t o f  su ch  re c o rd s.
(3) F o r  the pu rp o ses o f  th is  se c tio n  th e te rm  “ e d u c a tio n a l a g e n c y  o r  
in stitu tio n ”  m eans a n y p u b lic  o r  p r iv a te  a g e n c y  o r  in stitu tio n  w h ich  is the 
recipien t o f  fu n ds u n d e r a n y  a p p lic a b le  p ro g ra m .
(4 )(A )  F o r  the p u rp o ses o f  th is  s e c tio n , th e te rm  “ e d u ca tio n  re c o rd s ”  

m ean s, excep t as m a y  be p ro v id e d  o th e rw ise  in su b p a ra g ra p h  ( B ) , th o se 
re c o rd s, files, d o c u m e n ts , and o th e r  m a te r ia ls  w h ich —

(i) co n tain  in fo rm a tio n  d ire c t ly  re lated  to  a stu d e n t; and
(ii) a re  m aintain ed by an e d u c a tio n a l a g e n c y  o r  in stitu tio n  o r  by a 
person a c tin g  fo r su c h  a g e n c y  o r  in s titu tio n .

(B )  T h e  term  "e d u c a tio n  re c o rd s”  d o e s n o t in clu d e —
(i) re co rd s o f in s tru c tio n a l, s u p e rv is o ry , an d  a d m in is tra tiv e  p e rso n ­
nel an d ed u ca tio n al p erso n n el a n c illa r y  th e re to  w h ich  a re  in th e so le  
possession o f the m a k e r th e re o f an d  w h ich  a re  not a c ce ssib le  o r  re­
vealed to a n y  o th e r p erso n  e x cep t a s u b s titu te ;
(ii) re co rd s m a in ta in e d  by a la w  e n fo rc e m e n t u n it o f  th e e d u c a tio n a l 
ag e n cy  o r  ih stitu tio n  th at w ere c re a te d  by th at law  e n fo rc e m e n t u n it 
fo r the pu rp ose o f law  e n fo rc e m e n t;
(iii)  in the case o f  p e rso n s w h o  a re  e m p lo y e d  by an e d u c a tio n a l 
a ge n cy  o r  in stitu tio n  but w h o  a re  not in a tte n d a n ce  at su ch  a g e n c y  
o r in stitu tio n , re c o rd s  m ad e an d m a in ta in e d  in th e n o rm a l c o u rs e  o f 
business w hich re la te  e x c lu s iv e ly  to su c h  person  in th at p e rs o n ’s  
c a p a c ity  as an e m p lo y e e  an d a re  not a v a ila b le  fo r use fo r  a n y  o th e r  
p u rp o se; o r
(iv ) re co rd s cn  a stu d e n t w h o  is e igh te en  y e a rs  o f  age o r  o ld e r , o r  is 
a tte n d in g  an in s titu tio n  o f  p o s ts e c o n d a ry  e d u c a tio n , w h ich  a re  m a d e 
o r  m a in tain ed  by a p h y sic ia n , p s y c h ia tr is t , p s y c h o lo g ist, o r  o th e r  
recogn ized p ro fessio n a l o r  p a ra p ro fe s s io n a l a c tin g  in h is p ro fe ssio n a l 
o r  p ara p ro fe ssio n al c a p a c ity , o r  a s s is t in g  in th at c a p a c ity , an d w h ich  
a re  m ade, m a in ta in e d , o r  used o n ly  in c o n n e c tio n  w ith  the p ro v is io n  
o f treatm en t to the s tu d e n t, an d  a re  not a v a ila b le  to a n y o n e  o th e r 
than p erson s p ro v id in g  su ch  tre a tm e n t, e x cep t th at su ch  re c o rd s  can  
be p e rso n ally  review ed by a p h y sic ia n  o r  o th e r a p p ro p ria te  p ro fe s ­
sio n al o f the s tu d e n t’s  ch o ice .
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