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ALASKA STATE
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ASSOCIATION

April 12, 1999

Representative Joe Green
Room 214

State Capitol

Juneau, AK 99801

Dear Representative Green:

| am writing in support of HB 168. An Act relating to decisions regarding certain health
facility payments. As you know, several of the hospitals in the State have had
administrative appeals before the Hearing Officer of the Department of Health and Social
Sendees (DHSS), had the hearing officer decisions sent to the Commissioner of DHSS.
and had them remanded or sent back for more information.

The Alaska State Hospital and Nursing Home Association (ASHNHA) wants to see the
situation r ctified. Not only is it costly to have staff continuously working on appeals, it
comes with asignificant legal cost. In addition, there is an estimated $10 million amount
of money claimed by the hospitals as rightfully theirs. We believe that setting a tighter
final decision date will alleviate the situation. HB 168 asks that the Commissioner of
DHSS render a final decision within 30 days after the hearing officer has offered an
opinion. If the Commissioner does not, then the hearing officer's decision becomes final
If either side is unsatisfied with that decision, they may proceed directly to court. Right
now the process can drag on for many years - this bill should alleviate that.

Please do not hesitate to contact me if you have questions or if we can be of benefit to

you.

Sincerely yours.

Laraine L. Derr
President/CEO

m-Smm) Streeth eJuneau, AK 99801 «(907) 586-1790 «Fax (907) 463-3573
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Sponsor Statement
HB 168 - Appeals of Medicaid Reimbursement Rates

HB 168 amends the Medicaid reimbursement rate appeals process to ensure a more
timely final decision, which, | believe, will result in lower costs for both health care

providers and the Department of Health and Social Services.

Problem: The Medicaid reimbursement rate appeals process currently traps health care
providers in astate of administrative indecision when they appeal rates. The payment
rates for health care services covered by Medicaid are set annually by the Medicaid Rate
Advisory Commission, a five-member board appointed by the Governor. If ahealth care
provider wishes to challenge areimbursement rate they must file an appeal within 30
days after the rate is set. Once an appeal is filed abriefing and hearing schedule is agreed
upon and an evidentiary hearing is held (usually) within 120 days. These hearings often
take several days, after which the hearing officer submits a recommendation to the
Commissioner of Health and Social Services. The commissioner has three options:
accept, deny, or remand the hearing officer’s recommendation. In some cases the
commissioner has remanded the recommendation, whereupon the hearing officer made
additional findings and resubmitted the recommendation to the commissioner, only to
have the commissioner remand the decision again. There are cases still in the appeals

process that were filed in 1991, nearly a decade ago.

Solution: HB 168 establishes a more responsive timeline for the disposition of rate
appeals. Current law (AS 47.07.075) allows the commissioner 30 days to render a
decision, with the option of remanding the case back to the hearing officer for additional
findings. HB 168 allows the commissioner 30 days to render a final administrative
decision. If the commissioner fails to make afinal decision, the hearing officer’s
recommendation becomes the final decision. A final administrative decision may be

appealed to the state superior court.

There are currently more than 40 appeals outstanding, with a cost to the state of at least $10
million and as much as $30 million. Health care providers need to be able to more
efficiently define their cost and reimbursement structure, and the department needs to be
able to finalize these costly administrative appeals in a more timely manner. Please support
HB 168, which addresses the needs of both the health care pioviders and the department.



(b) The department may establish the scope and timing of audits under this chapter.
The department ma)o( provide that audits will be conductedless frequently than annually.
(§ 4 ch 95 SLA 1983; am 8§ 3, 4 ch 95 SLA 1997)

Effect of amendments. — The 1997 amendment,
effective June 21, 1997, rewrote paragraph (8)(2) and
added subsection (b).

NOTES TO DECISIONS

Recoupment. - This section does not provide state or imply that the amount of the payment will be
authority for recoupment from a health care facility affected by any audit. City of Cordova v. Medicaid
based on audit results. The textofthe statute does not Rate Comm f, 789 P.2d 346 (Alaska 1990).

_Sec. 47.07.075. Administrative procedure, (a) Actions of the department regard-
ing health facility payment rates under this chapter and AS 47.25.120' — 47.25.300 are
su H]ect t0 Provmons 0fAS 44.62 (Administrative Procedure Act) except as provided in (b)

of this_section.

(h) The commissioner shall, by regulation, establish time limits apPIicabIe to the
various phases of an administrative appeal process. involving an api)_ea_l of the amount of
a payment rate set by the department for a facility. The time limits set under the
requlations supersede conflicting time limits in AS 44.62.330 — 44.62.630. The requla-
tions must provide that o _

(1) a hearing for an appeal described in this subsection must he scheduled under AS
44.62.410 to occur no more than 120 days after written notice of rate appeal has been
received by the department from a facility unless the facility requests a delay or good
cause for the delay is demonstrated to the satisfaction of the hearing officer; |

2). the commisSioner must, within 30 days after receiving the recommendation of the
hearlng} officer, either render a decision inthe case or refer the case back to a hearing
officer Tor addlt_lonal_fmdln(‘;s; _ o

(3) ifeither time limit sef under(l)hor 2) of this subsection is not met, the department
shall report the noncompliance to the legislature and the %overnor by the foIIowmg
January 20 with an explanation ofthe length ofdelay, reasons Tor the delay, and propose
corrective action by the deRartment to_ameliorate the causes of delay. (§ 4 ¢ch 95 SLA
1983; am E.O. No."72 § 8 (1989); am 8§ 3, 4 ch 153 SLA 1990)

Sec. 47.07.080. [Renumbered as AS 47.07.900.]

Sec, 47.07.110. Medicaid Rate Advisory Commission established. The Medicaid
Rate Advisory Commission is established in"the department. (§ 6 ch 95 SLA 1983; am

EO. No. 72 § 9 (1989))

NOTES TO DECISIONS

Quoted in City of Cordova v. Medicaid Rate
Comm i, 789 P.2d 346 (Alaska 1990).

Sec. 47.07.120. Composition of commission. The commission consists of five

members as follows: _ N o
(1) the chief executive officer of a health facility that is licensed b%/ the state but not

owned or operated by the state or federal government and that is subject to the budget

review process under this chapter; o , _
(2) the commissioner ofadministration, the commissioner ofhealth and social services,

or the apﬁomt_ed designee of either commissioner; o _
(3).a physician licensed to practice medicine in the state who is actively engaged in the

practice of medicine and wha is not employed by the state;



MEDICAID RATE APPEALS

What arc Medicaid Rate Appeal]

The Commissioner of the Deportment of Health and Social Services sets Medicaid reimbursement rales for hospitals
and nursing homes. A complex methodology that is described in statute and regulation is used to set the rotes. These
rotes can be appealed to an administrative hearing ofTiccr, who is an employee of the Department.

Appeal Process

Within 30 days after a Medicaid rate is set, the facility may appeal its rote to the Commissioner. The appeal is
assigned to the OfUcc of Hearings and Appeals. A briefing and hearing schedule is cstabl.rhed among the parties.
State luw requires that an evidentiary hearing be held within 120 days of the filing of the appeal unless good cause can
be shown for delaying the hearing. After the hearing, the hearing officer sends a proposed decision to the
Commissioner. The Commissioner is to either accept or remand die decision within 30 days. If remanded with
instructions, the Commissioner sends the decision back to the hearing officer for further clarification. The hearing

officer then issues a final decision based on those instructions.
Current Appeals

There arc currently 42 open appeals tiled by 12 of Alaska's 26 facilities, facilities with current appeals arc:
. Alaska Regional Hospital - 10 appeals

. Wesley Rehabilitation and Cate Center - 8 appeals

« North Star Hospital-6 appeals

. St. Ann's Nursing Home - 4 appeals

. Charter North Hospital - 3 appeals

. Bartlett Memorial Hospital - 3 appeals

. Valley Hospital - 2 appeals

. Ketchikan General Hospital - 2 appeals

. Soudi Peninsula, Heritage Place, Sitka Community Center. Norton Sound - | appeal each

Fourteen other facilities have no appeals pending. Twelve of the 42 appeals nrc stayed pending the outcome of court
decision involving a common issue; the legality of the Department to use audited information in rote setting. The other

appeals arc in some stage of the hearing process.

What Kind of Issues are Appealed

Alaska’s Medicaid reimbursement system sets specific reimbursement rotes for each facility in Alaska. The
reimbursement rate to each facility is based upon that facility's actual cost of serving Medicaid patients. The
Department audits facility costs to assure that only expenditures directly related to Medicaid patients are reimbursed
through the established rote. Consequently, facility appeals an: generally disputes regarding the audi* csultsand how
those audit results arc applied in the rate setting system. Alaska's system of setting specific rotes for each facility
encourages facilities to appeal because each appeal can directly affects the facility’s revenue.

Potential Liability of Outstanding Appeal)

The potential cost to the state of the outstanding appeals is approximately S10 million. Beyond the immediate cost,
many of the appeals will set precedents Tor the rote system and will also increase state costs on into the future.

Vnl'cy Hospital Appeals

Valley Hospital currently has two appeals; neither one has resulted in a proposed decision for the Commissioner's
office to consider. The hearing officer has granted a partial summary judgement in one of the appeals (1997 rote) and
stayed other issues pending a court decision on the question of (he Department's use of audits in role setting. This
particular appeal has proceeded through the process as far as possible until the issue before the courts is settled. The

other valley appeal is waiting to be scheduled lor a hearing.
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‘January 20,1999

The Honorable Tony Knowles
Governor

State o f Alaska

PO Box 110001

Juneau* AK 99811-0001

HE: Compliance Report CAS 47.07.075)
Dear Governor Knowles: ,

AS 47.07.075 requires thatthe Departmentreportto the legislamre regarding lie
compliance with timeliness o fhearing and deciding facility appeals o f Department set
Medicaid reimbursementrates. Tha report covets calendaryear 1998.

During 199" seven appeals were filed. Three o fthwa appeals were stayed by stipulation
of counsel asthey addressed iwucslEat are currently be&re the superior court; Four
other appeals did not have hearings witldn the 170 day period due to scheduling conflicts
and availability ofeither counsel or the hearing examiner. These were all delayed for
good cause and are notrequired to be reported under 7AAC 43.708 (c) and 0).

W ith regard to Commissioner compliance regarding action on proposed decisions, the
Commissioners office was notin compliance with one decision (North Star 94-MRC-Q4).
The bearing examiner's decision was received in the Commissioner's Office on March 3
butwas notymandgd until May 13. Howwvar. during the time thatthe Commissioner
was considering her reply to die decision, the hearing examiner reconsidered herderision.
The reconsidered derision, which was issued on July 28, was received by the
Commissioner's Office on July 31, and aremand was signed by the Commissioner on
August 31, within the required time period,

o <

The Department proposes two administrative actions to avoid these issuesin the future.
The firstis to establish a process fbf the bearing examinerto notify the Commissioner's
office if a decision is under reconsideration. The second is to assure that the bearing
examiner provides a complete set o fbrie& to the Commissioners Office with the
proposed decision to facilitate review.

cf
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GovernorKnowles January 20,1999

eport The DePartmentmadvertent %fale to report its faclc of.compliance regardmg
Bartlett's,appeal (95-AU -05 atpartlcular case, the De artmentmlstakenl
falled to sand a notice ofremandtote earln?examlnerregar Ing her decision. hIS
m ta|ﬁe Was n Jmahzed ugnl the Instructions Toxthe remand Icee\legared %t which

/ he Department would also like to correct an oversight rePardln the 1997 compliance
[

time the remand was Issued, However, the Commissioner's O as 0ut 0
ampixancc as a result ofthis overnight and this should have been reported last year.
Sincerely,
JayLive

Députy Commissioner



FACILITY IDa i

|90mrp-01 A
90-mrc-02A
90-mrc-03A
90-mrc-0dA
90-mrc-0SA
98—mm—06
90-mrc-07
91-au-01
91-0U-02
Pl-au-03
91-au-CM
9{—au—05
-mrec-0l
91-mrc-02
91-mrc-0J
91-mrc-Cld
0l-mrc-05
91-mrc-06
91-mrc-07
91-mrc-09
91-mrc-09
91-mrc-10
9?-nnve-01
92-mrc-02
92-mrc-03
92-mrc-0d
97-mrc-05
92-nvc-06
92-mrc-07
97-mrc-0fl
|92-mrc-09
193-ou-0l
103-CIU-02
i93-0u-03
93-au-0d
[93-mrc-01
<©3-mre-02
13-mrc-03
93-mrc-0d
93-mrc-05
93-mrc-06
93-mrc-07
)9d-au-01
9d-ou-02
i9d-au-03
9d-au-0d
9d-<Tj-05
94-au-06
|9d-ou-07
94-0u-08
94-nvc-0l
19djnrc-02
9d-mrc-03
9d-mrc-0d
[Qd-mrc-05
195-nu-0l
95-cu-02
195-0u-03
P5-au-0d
95-au-C5
95-au-06
195-cu-07
|05-au-03
19Smrc-01

MRAC CASE »

Administrative Apoeols Ftiodfrom 1/1/90 lo 12/d/98

1 HEALTH FACILITY STATUS CODE APPEALEDTO COM 1 ASSIGNED 8Y COM
ICentral Peninsula Hoso. IDA |/n 1?9 1/2d/90
|0ur Lady o !ComoassJon CC 10A 1/22/90 2/5/90
Humana Hojpital 10A 27[22r .. 2/73/90
Humana Hosnttal IDA 271D . 2/73/90
Humana Mosolfal IDA 212173 2/13/90
Humana Hosottot IDA 5/11/913 5/23/90
airbanks Memorial How. IDA 6/26/913 119790
.Ketchikan General Hosd, 10A 9/d/9 9/16/91
Kefchikan Gen*ra/Hosd. ' IDA 9/d/9L 9/16/91
Kelchikon General Hosd. |0A 9/d/9 9/16/91
. Ketchikan General Hosd. 10A 9/4/1) 9/16/91
kercfilkon Gonerol Hosd. IDA 9/4/91 9/16/91
Petorjbura General Hoso. 10A i/ d/2/91
South Peninsula HosDItct IDA 1/14/91 d/2/91
Norton Sound Reaional Hosd. IDA 2/20/91 412/91
Central Peninsula Hosd. 10A 5/23/9! 6/5/91
srWa Communtfv Hosotld IDA 112191 1/3/9!
{Cordova HosDttot IDA 1/9/91 1/12/91
wrcnaen General Hospitd 10A 1/24/91 1/25/91
Ketchikan General Hosd. 10A 10/2/91 10/0/91
IKetchikan General Hosd 10A 10/21/91 11/7/91
Ketchikan General Hosd. 10A 10/21/91 10/28/91
Fifteen Facilities IDA 1/16/92 1/24/92
Cenircl Peninsula ftoso IDA 4/3/92 d/1d/92
North Star Hospital 10A 5/3/92 5/19/92
Cordova Hospital 10A 111/92 119/92
Petcrshuro General Hosd IDA 171921 119/92
Stka Community Hasp/tot 10A 1/1/921 119/92
WronaeU General Hosoltcl 10A 117/921 7/9/92
Morv Conrad Center IDA 1/16/92)] 8/3/22
Kofzobuo Sr. Citizens Clr. 10A 1122191 3/13/92
5f. Ann's Nurstna Home 10A 4/8/931 4/20/93
Vanev HosDttot IDA 5/4/93! 5/11/93
Fifteen Focirrlles 10A 1/28/93 1/26/93
South Peninsula Hospital IDA 10/8/931 10/14/93
Our Lodv of ComDOsdon CC 10A 1/6/93 1/21/93
Voider Communlfv HojpKel IDA 1/6/93 1/21/93
|8ottlg ITMemorial Hosd. 10A _4/16/93 4/20/93
Fifteen facilities 10A 1/20/93 1/28/93
Valiev Hospital 1IDA 1/29/93 7/30/93
Alaska Reaional Hosdllo| BI1A 9/15/93 9/21/93
Norton Sound Reaionol Hosn IDA 10/0/93 10/14/93
Alaska Reaionol Hosnrtal HA 7/0/9d 1/16/94
d/estovRehab. & Cate Clr Ha /1419 1/16/9%
d/esiey Rehob. & Carg Ctr )1A 1/14/94 7/losoa
6/raoaeii General Hosotfal gA 12/9/9 12/12/%
6/ranaen General Hospital A 12/9/% 12/12/94
\tv'renQ,cLEene£QlHOJDItC 0A 12/9/9] 12/12/%
Wronaoll General HosdKol DA 17l fos ] 12/17/94
Wrannell General Hospital 0A 12/9/04 12/12/94
vioska Reaional Hosd/lc | CI1A 1/10/9 1/19/9%
(lontral Peninsula Hosd. 1A 2/22/9d 3/0/94
W/ranaeli General Hosoital 1CA 4/26/941 5/4/%
6Jorth Star Hosollal 0l1A 9/29/9d in/4/94
Aoska Reaionol Hosolfal 01A 9/30/9d 10/4/94
IWeslev Rehab. & Cora Ctr 01A 2/6/% 2/10/95
|Sf. Ann's Caro Center 01A 2/17/9 2/25/93
North Slor HoJOllat 01A 2/20/951 3/1/%5
Ulaska Reaionol Homlfcl 01A 6/23/95 6/27/95
iQartlott Momorinl Horn. 01A 1/21/95 1124795
Valiev Hospital 13A 8/19/95 8/25/95
INorton Sound Roaional Hasp. 1DA 1 9/12/95 9/18/95
1st. Ann's Nursing Homo I0IA [ 12/26/95 12/28/95
iKodiak Island Hospital goqoillOA 1 1/6/95 1/6/95
Attachment: 1



FAC/irrvio* 1 MBAC CASE

21
23
23
21
il

9Smrc-02
95-rrvc-03
95-mrc-CM
9Smrc-0S
9S-mre-06
95-mrc-07
|95-mro-08
9S-mrc-09
[9Smrc-10
9S-mrc-1l
96-mrc-0l
96-mrc02
96-mrcd33

6-m/c-C4
196-nvc-0S
96-mrc-00
0iS.mrc-07
96-mrc-0fi
96-mfC-09
96-mrc-10
96-rnrc-11
96-mrc-12
97-mrc-01
07-mrc-02
97-mrc-G63
97-mrc-0l
|97-mrc-05
57-mro0Oo
97-mrc-07
97-mrc-C8
97-mrc-09
57-mrc-10
78-mrc-01
?B-mrc-C2
[98-mrc-03
28-mrc-04
<©3-mre-05
98-mra-06
98-mrc-07

Acsminlsrralrve Appeols Fflod from 1/1/90to 12/4/98

1. health FACUnv
North Star Hctpita
SVlelcvRehob. &Caro Ch
Wesley Rehoh. &Coro Ctr
North tar_Hos[)ltaI _
South Peninsula Hospital
%Qtaova Hanrroi
es/evRehab. &Care Ctr
South Peninsula Hospflol
Aiosira Reatond Hospital
Chertcr North Hospital
North Star HosDtra
Providence ax Med Center
Norton Sound Reatond Hosd.
|St, Ann's Nunlna Home
IBartlotl Memories Hoso.
Ketchikan General Hoso.
kVosievRehab &Core Ctr
Cordova vosauos
South Peninsula Hosoiral
Ballett Memcncl Hosa
|Srtka Communilv Hospital
ICharter Norm Hosoltcl
b Ann's Care Cenrer
[Voflev Hosolicl
lklasko Reatonci Hosottd
|Aioskn Realonc) Hojoltd
|Alasko Rectorial HosnlfnJ
|Atasko Reaioncl Hospital
IBartiert Reaional hejcitcl
LNorton Souna Reolond Hoso.
etcWVon Genorol Hoso.
Charter North Hosnllol
INorlh Ster H.osi)ltal
IVaflev Hospita
iHprttoae Place
ketchikon General Hasp
lw/otievRehab. &Care Ctr
Isifkn Communirv Hosdrd
|Soum Peninsula Hospital

1 STATUS CODE

01A
01A
0IA

1A
10A
10A
01A
|10A
0lA

|A
0lA

Pggo 2

e

APPEALED TO COM
2121195

5

6/25/95 .
5/25/95
5/25/05
7120095

T120/%|
10/20/9
12/4/95¢
12/4/95
1/12/%
1/18/961
1/2/%)
1/26/%
3/14/%
$/2-/%
B/2/%
8/2/%
8/22/9
8/29/96
9/4/96
12/18/9%
2110/97
211197
5/23/97
5/23/97
11197
111197
8/6/97
10/16/97
10/21/97
10/24/97
1/20/98
1/30/9%
3/2/98
7/23/98
1/5/%1
0/4/98
11/2/9%

12/4/9B

ASSIGNED 8Y COM

2/28/95
6/2/%
6/2/95
6/2/95
6/2/%

112495

1124195

1./3/0S

12/6/%

12/5/%

1/23/%

1/23/9%

1/23/%

1/29/9%

3/14/9%
6/5/96

8/16/%

B/16/9%

10/7/%

10/11/%

10/7/9%
11/97
315197
315191

1/12/97

1112/97

1/11/97

111197

8/11/97

10/29/97
10/21/97
1/17/97

1/20/98
2/2/98

4/17/98

1/29/98

1/29/98

9/10/98
11/5/98



TATEdIF ALASKS e covennos

DEPT. OF HEALTH & SOCIAL SERVICES 4730 BUSINESS PARK BLVD, SUITE 34

ANCHORAGE, ALASKA 99503-7137
PHONE: (907) 562-0631

OFFICE OF HEARINGS AND APPEALS FAX: (907) 561-0614

MEMORANDUM

DATE: October 19, 1998

TO: Jay Livey
Deputy Commissioner

FROM: Martha Beckwith
Hearing Examiner
Office of Hearings and Appeals

SUBJECT: Status of Cases (See Attached Open Case List -9/15/98)

| am sending alist of my open cases as of this date, and will explain the status of certain
appeals. Of the ten Alaska Regional Hospital (ARH) cases listed, four cases were consolidated
for hearing at the request of the parties, a hearing was held, and the parties are completing the
post-hearing briefing in November. The four cases were consolidated because they involved
related audit and rate appeal issues, and because the cases had been pending for quite awhile
when | took this position. The parties felt that it would expedite the cases and save expense to
have one hearing on the cases with similar issues and rate periods. The parties have requested
that the remaining six ARH cases not be scheduled for hearing until a final decision in the
consolidated cases is issued, in order to save the expense of preparing for a hearing which might
be unnecessary, depending on the final decision.

The two Bartlett cases (FY 94, 96) were remanded from the Commissioner’s office in
order to determine whether a certificate of need was necessary for the MRI project. The parties
briefed the issue, and a decision was issued (8/98) that a CON was not necessary. The remaining
issues are scheduled to be heard at an evidentiary hearing starting this week, on October 22,
1998. The cases were consolidated at the request of the parties to avoid having two hearings on
related audit and rate issues. The two other Bartlett cases (FY 97, 98), have not been set for
hearing at the request of the parties, as they wish to wait for a final decision in the cases
presented this week.

Charter North has a case (FY 95) which is currently under advisement. The other two
Charter North cases involve FY 97 rates, and the parties have requested that the evidentiary
hearing be held after a final decision is issued in that case.

The Ketchikan General Hospital (FY 98) appeal was scheduled for evidentiary hearing in
January 1999. The facility asked that the matter be stayed until a decision is issued by the
Supreme Court in the Wesley matter. The FY 99 appeal was just filed, and a conference will be
scheduled with the attorneys soon.



Status o f Cases Memo to Ja'IBwlvey
October 19, 1998

| issued aproposed decision in the North Star Hospital consolidated cases (FY 93, 94, 95,
and 94 audit) in March 1998, and a reconsidered proposed decision in July 1998. The
Commissioner remanded the proposed decision (9/98) with instructions to proceed to address the
audit issues. The cases are scheduled for a status hearing November 12, 1998, to determine
whether a further evidentiary hearing is required. Another North Star case (FY 96), is scheduled
for evidentiary hearing February 1999. The remaining North Star appeal will be scheduled for
hearing after a final decision in the consolidated cases is made by the Commissioner.

Norton Sound is currently set for an evidentiary hearing in November 1998. However, |
was recently notified that the evidentiary hearing may be vacated, based upon the summary
judgment decision | issued 9/98. With regard to the St. Ann’s cases, | issued a proposed decision
in the FY 93 case, which was remanded by the Commissioner in 9/97. The case was then set for
further briefing by the parties; the facility changed attorneys, and the new attorney requested that
the case be stayed until a final decision was issued in the Wesley matter. The other two St.
Ann’s appeals (FY 94, FY 96), have been stayed at the request of the parties, until the FY 93

appeal is decided.

Valley Hospital (FY 97) currently has a motion for summary judgment under advisement.
The other issues in that appeal have been stayed at the request of the parties pending the outcome
of the Wesley matter.

With regard to the Wesley appeals, 6 of the cases have been consolidated at the request of
the parties to avoid the unnecessary expense of having 6 separate evidentiary hearings when the
issues are related. These appeals were all pending when | began in this position, and involve
appeals for audits for FY 91, 92, 93, and rate appeals for FY 94, 95, 96. An evidentiary hearing
was held in June 1998, where the parties presented evidence on their version of the proper
application of Judge Link’s decision in the Weslev superior court matter. The parties requested
that the pending administrative appeals in this office be stayed pending a final court decision in
Weslev. Two additional appeals have been filed in Wesley (FY 97 and FY 99), which will
probably be stayed pending adecision in the other cases.

In summary, all of the appeals which were pending when | began this position have had
summary judgment decisions issued, evidentiary hearings held, or have been stayed at the
request of the parties pending decisions in other earlier cases. Almost all of the current appeals
awaiting hearings, which are not stayed for other companion cases, involve FY 97 (or later) rates.
As | indicated earlier, the Alaska Regional appeals are stacked up behind the earlier ARH
consolidated cases, which the parties are still briefing. | issued a proposed decision in the four
consolidated North Star appeals, which was remanded by the Commissioner. The other North
Star appeals will await scheduling until a final decision is issued in the consolidated cases. The
St. Ann’s and Wesley appeals are stayed pending a decision in Weslev.

In order to expedite the appeal process, when new appeals are filed by a facility which
does not have any pending appeals, | often have scheduled evidentiary hearings in those cases as
soon as my calendar permits, ahead of other older appeals, because the facilities that have a
number of appeals pending are all awaiting decisions in their earlier cases. At this time, almost

2



Status of Cases Memo to Ja$sivey
October 19, 1998

all of the facilities have cases which are stayed pending the outcome in the Weslev superior court

matter.

I hope that this memo and attached case list assist in explaining the status of my cases. If

you have any questions, please contact me.



# CASES
1

10

11

12

CASE#
95-au-04

93-mrc-06

cons.

94-mrc-05

94-mrc-01

94-au-01

cons.

95-mrc-10

97-mrc-03

97-mrc-04

97-mrc-05

97-mrc-06

95-au-05

cons.

96-mrc-05 Bartlett Memorial Hosp.

HEALTH FACILITY

Alaska Regional
Hospital

Alaska Regional
Hospital

Alaska Regional
Hospital

Alaska Regional
Hospital

Alaska Regional
Hospital

Alaska Regional
Hospital

Alaska Regional
Hospital

Alaska Regional
Hospital

Alaska Regional
Hospital

Alaska Regional
Hospital

Bartlett Memorial Hosp.

chteton/access/opencase.xls

42 OPEN CASES
As of 9/15/98

STATUS

Post-Hearing Briefing

FY COUNSEL
FY 93 Stephen Rose
FY 91- Stephen Rose
93
FY 93 Stephen Rose
FY 92 Stephen Rose
FY 92 Stephen Rose
FY 92 & Stephen Rose
94
FY 95 Stephen Rose
FY 95 Stephen Rose
FY 96 Stephen Rose
FY 97 Stephen Rose
FY 94 Stephen Rose
FY 96 Stephen Rose

10/19/98

Reply briefdue 11/23/98

Status Conference 12/8/98 @ 9 a.m.

Post-Hearing Briefing
Reply briefdue 11/23/98

Status Conference 12/8/98 @ 9 a.m.

Post-Hearing Briefing
Reply briefdue 11/23/98

Status Conference 12/78/98 @ 9 a.m.

Post-Hearing Briefing
Reply briefdue 11/23/98
Status Conference 12/8/98 @ 9 a.m.

Status Conf. 12/8/98 @ 9 a.m.

Status Conf. 12/8/98 @ 9 a.m.

Status Conf. 12/8/98 @ 9 a.m.

Status Conf. 12/78/98 @ 9 a.m.

Status Conf. 12/8/98 @ 9 a.m.

Status Conf. 12/8/98 @ 9 a.m.

S/J Granted 8/20/98 &
Evidentiary Hearing 10/22-29/98

S/J Granted 8/98
Evidentiary Hearing 10/22-29/98

Page 10f4



42 OPEN CASES
As of 9/15/98

# CASES CASE# HEALTH FACILITY FY COUNSEL STATUS
13 96-mrc-10 Bartlett Memorial Hosp. FY 97 Stephen Rose Evid. Hearing 10/19-28/98-vacated
To be set
14 97-mrc-07 Bartlett Regional FY 98 Stephen Rose To be set
Hospital
15 96-mrc-12 Charter North Hospital FY 97 Stephen Rose To be set
16 95-mrc-11 Charter North Hospital FY 95 Stephen Rose Under Advisement
17 97-mrc-10 Charter North Hospital FY 97 John Sullivan To be set
18 98-mrc-03 Heritage Place FY 98/95 Susan Mason Staved oendina Weslev:
Cont. . status hearing on 9/15/99
@ 9:00am
19 97-mrc-09 Ketchikan General FY 98/95 Teresa Bigelow Evid. Hearing Stayed
Hospital Pendina decision in Weslev: Status

hearing 1/11/99 @ 9:30 a.m.

20 98-mrc-04 Ketchikan General FY 99/96 Administrator To be set
Hospital
21 94-mrc-04 North Star Hospital FY 93 John Sullivan Remanded 9/98;
cons. Status hearing 11/12/98 @ 9:00 a.m.

22 95-mrc-05 North Star Hospital FY 95 John Sullivan Remanded 9/98;
Status hearing 11/12/98 @ 9:00 a.m,

23 95-mrc-02 North Star Hospital FY 94 John Sullivan Remanded 9/98;
Status hearing 11/12/98 @ 9:00 a.m.

24 95-au-03 North Star Hospital FY 93 John Sullivan Remanded 9/98;
Status hearing 11/12/98 @ 9:00 a.m.

chreton/access/opencase-xIs 10/19/98 Page 2 of 4



# CASES CASE# HEALTH FACILITY

25 96-mrc-01 North Star Hospital

26 98-mrc-01 North Star Hospital

27 97-mrc-08 Norton Sound Hospital

28 95-au-02 St. Ann"s Care Center

29 95-au-08 St. Ann"s Nursing Home
cons.

30 96-mrc-04 St. Ann*"s Nursing Home

31 97-mrc-01 St. Ann"s Care Center

32 97-mrc-02 Valley Hospital

33 98-mrc-02 Valley Hospital

34 94-au-02 Wesley Rehab. & Care
cons. ctr

35 94-au-03 Wesley Rehab. & Care

Ctr

cbreton/access/opencase.-xls

42 OPEN CASES
As of 9/15/98

FY
FY 96

FY 97

FY 97

FY 93

Year "94

FY 96

FY 97

FY 97

FY 98795

FY 91

FY 92

COUNSEL
John Sullivan

John Sullivan

Stephen Rose

Susan Mason

Susan Mason

Susan Mason

Susan Mason

Susan Mason

Susan Mason

John Sullivan

Stephen Rose

10/19/98

STATUS
Evid. Hearing 2/8-2/12/99.

To be set

Evid. Hearing 11/9-13/98;
Order Denying Partial S/J issued 9/11/98;
hearing may be vacated;

Remanded by CO 9/97; Stayed 7/98
oendina Weslev decision:
Con"t Status Hearing 12/15/98 @ 9 a.m,

Stayed Pending Decision in 95-AU-02;
Con"t Status Hearing 12/15/98 @ 9 a.m.

Stayed Pending Decision in 95-AU-02;
Con"t Status Hearing 12/15/98 @ 9 a.m.

Stayed Pending Decision in 95-AU-02;
Status Hearing 12/15/98 @ 9 a.m.

Facility"s motion for S/J pending 6/98;

To be set

Evidentiary Hearing 6/19/98 @ 9:30 a.m.;
Stayed as of 6/19/98 per agreement of the
parties pending Supreme Court Weslev
decision;

Con"t Status Hearing 12/16/98 @ 9 a.m.
Evidentiary Hearing 6/19/98 @ 9:30 a.m.;
Stayed as of 6/19/98;

Con"t Status Hearing 12/16/98 @ 9 a.m.
E.H. 6/19@ 9 a.m.

Page 3 of A



42 OPEN CASES
As of 9/15/98

# CASES CASE# HEALTH FACILITY FY COUNSEL STATUS
36 95-au-01 Wesley Rehab. & Care FY 93 Stephen Rose Evidentiary Hearing 6/19/98 @ 9:30 a.m.;
Ctr Stayed as of 6/19/98;

Con"t Status Hearing 12/16/98 @ 9 a.m.
E.H. 6/19 @ 9 a.m.

37 95-mrc-03 Wesley Rehab. & Care FY 95 Stephen Rose Evidentiary Hearing 6/19/98 @ 9:30 a.m.;
Ctr Stayed as of 6/19/98;
Con"t Status Hearing 12/16/98 @ 9 a.m.

38 95-mrc-04 Wesley Rehab. & Care FY 94 Stephen Rose Evidentiary Hearing G/19/98 @ 9:30 a.m.;
Ctr Stayed as of 6/19/98;
Con"t Status Hearing 12/16/98 @ 9 a.m.

39 95-mrc-08 Wesley Rehab. & Care FY 96 Stephen Rose Evidentiary Hearing 6/19/98 @ 9:30 a.m.;
Ctr Stayed as of 6/19/98;
Con"t Status Hearing 12/16/98 @ 9 a.m.

40 96-mrc-07 Wesley Rehab. & Care FY 97 Stephen Rose Status Conf. 12/8/98 @ 9 a.m.
Ctr

41 98-mrc-05 Wesley Rehab. & Care FY 99/96 Administrator To be set

42 98-mrc-06 Sitka Community Hosp. FY 2000 Administrator To be set

chbreton/access/opencase.xls 10/19/98 Page 4 of 4
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Office of Hear* *s and Appeals
J730 Business park Boulevard, Ste. 34

Anchorage, Alaska 99503-7137
(907) 562-0631

BEFORE THE COMMISSIONER
DEPARTMENT OF HEALTH AND SOCIAL SERVICES

STATii OF ALASKA

n the Matter of

ALLEY HOSPITAL
aimer, Alaska

ppeal of 1997 Medicaid Rate
id 1995 Medicaid Audit Case No. 97-MRC-02

ORDER GRANTING VALLEY HOSPITAL®"S MOTION FOR PARTIAL SUMMARY
JUDGMENT AND ORDER DENYING THE STATE®"S CROSS-MOTION FOR PARTIAL
SUMMARY JUDGMENT

Valley Hospital has appealed the decision of the executive
.rector of the Medicaid Rate Advisory Commission setting its FY
1 medicaid reimbursement rate.l The facility has moved for
rtial summary judgment on the grounds that the staff of the
mmission incorrectly calculated the disproportionate share (DSH)
reshold percentage because the staff incorrectly excluded
rsery days (all facilities), exempt-unit days (Bartlett and

aska Regional), and inpatient "medicaid-eligible” days from the

reshold DSH calculation.

1 Decision and Order letter, dated December 27, 1996.
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Order Granting VaHospital®s Motion for Partia* Wnary Judgment/Order
Oenying the StafceV®croai-Mofcion for Summary Judgm”ht

/alley Hospital

J7-MRC-02

In its opposition/cross-motion for summary judgment, the
Jtaff conceded that exempt-unit days should have been included 1in
;he calculation, but argued that even if exempt-unit and nursery
lays were included 1in the <calculation, Valley still would not
ualify for the 1997 DSH adjustment.

Valley®s Motion for Partial Summary Judgment

Valley has raised the following issues:

1) Should the DSH calculation®s “fedicaid inpatient
tiliZ2ation rate” include "nursery days"?

2) Should the DSH calculation®s medicaid inpatient
tilization rate 1include "exempt-unit® days for Alaska Regional
ospital and Bartlett Memorial Hospital?

3) Should the medicaid inpatient utilization rate 1include
ipatient "medicaid eligible” days?

?H Adjustment

According to 7 AAC 43.687(a), "an acute care hospital
oviding services to a disproportionate share of Medicaid
tients is eligible for additional payments for Medicaid

rvices..." In order to qualify to receive a an "additional

yment," a hospital must have either

(A) an Alaska Medicaid inpatient utilization rare
at least one standard deviation above the mean of
Alaska Medicaid inpatient wutilization rates for all
hospitals in this state; . .. .or

Page 2
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Galley Hospital
97-MRC-02
) a low-income inpatient utilization rate
exceeding 25 percent; . . .2

Valley <contends that it qualifies for a disproportionate

share (DSH) payment under the method requiring a Medicaid

inpatient utilization rate at least one standard deviation above

the mean for all hospitals. In order to determine whether a

qualifies for a disproportionate share

payment, the staff of the commission performs a calculation to

determine which hospitals have a Medicaid inpatient utilization

rate at least one standard deviation above the mean. If this
threshold calculation establishes that a hospital qualifies to
receive the DSH adjustment, then a separate calculation is

performed to determine the amount of the DSH payment.

In order to determine a hospital®s medicaid inpatient

utilization rate, a calculation must be performed according to the

regulation methodology. The regulations define the term "Medicaid

inpatient utilization rate® as follows:

(A)...the Alaska Medicaid inpatient utilization
rate is a fraction, expressed as a percentage,
of which the numerator is the hospital®s number
of inpatient days for Medicaid-eligible patients
in this state for its qualifying year and the

37 AAC 43.687(b)(2)(A) and (B), (am 6/29/95, Reg. 124; th« language 1in
thio section has otayed the same through the 5/31/98 amendments),

Page 3
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denominator is the total number of the hospital”s
inpatient days for its qualifying year; 3

Valley ~contends that the staff performed this threshold
alculation 1incorrectly, as it failed to include newborn nursery
ays as "inpatient days*; it submits that the Medicaid nursery
ays should have been included 1in the numerator and the total
irsery days should have been included in the denominator. The
:aff disputes this assertion, contending that nursery days were
roperly excluded because healthy newborn babies do not constitute
.npatients™* as the term is wused in 7 AAC 43.687, the DSH
sgulation.

Nursery days should be included in the DSH calculation

In addition to the state regulation which provides for DSH
yments to qualifying hospitals, the federal medicaid and
dicare statutes also provide for DSH payments to hospitals. The
deral medicaid DSH statute 1is almost identical to Alaska"s DSH
gulation, as it also provides that a hospital can qualify by
ther a medicaid inpatient utilization rate, or by a low-income

Llization rate; it also uses the same methodology to determine

'’ 7 AAC 43.607(b)(2)(A).

Page 4
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nedicaid 1inpatient utilization rate.4 The federal medicaid DSH

statute expressly includes newborns as inpatients in the DSH

calculation:

® @ . . . In this paragraph, the term *inpatient
day" includes each day in which an individual
(including a newborn) 1is an inpatient in the hospital,
whether or not the individual is in a specialized ward
and whether or not the individual remains in the
hospital for lack of suitable placement elsewhere,

(emphasis added). 5

The Medicaid Rate Advisory Commission®s Accounting and

eporting Manual also considers newborn infants as inpatients. In

ts instructions on how to report expense account data, the MRAC

anual directs that newborn patient days are to be the standard

nit of measurement used in reporting nursery data:

STANDARD UNIT OF MEASURE: NUMBER OF NEWBORN PATIENT DAYS
Report patient days of care for all infant patients
(including "boarder babies®"™) admitted to this unit.

Include the day of admission but not the day of

discharge or death. If both admission and discharge

or death occur on the same day, the day 1is considered

a day of admission and counts as one newborn patient day.®

~* (2) For purposes of paragraph (1)(A), the term 'medicaid inpatient
ilization rate” means, for a hospital, a fraction (expressed as a
rcentage), the numerator of which is the hospital's number of m(rlatlent days
tributable to patientB who (for such days) were e_|IFIb!e for medical
BiBtance under a state plan apProved under this title in a period, and the
nominator of which is the total number of the hospital's inpatient days in
at period. . . 42 US.CA. C 1396r-4(h)(2).

*ld,

*Medicaid Rate AdviDory Commissjon.Accountin? and Reporting Manual
smulgations, "Expense Account Descriptions,” § 6170, (March 1994).

Page 5
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In addition, the Provider Reimbursement Manual, 1interpreting
iederal medicare law, also indicates that newborn infants are

:onsidered as inpatients;

Newborn Inpatient Day - Newborn inpatient days
are the days that an infant occupies a newborn bed

in the nursery. Include an infant remaining 1in the
hospital after the mother is discharged who does not
occupy a newborn bed in the nursery, an infant

delivered outside the hospital and later admitted to
the hospital but not occupying a newborn bed 1in the
nursery, or an infant admitted or transferred out of
the nursery for an 1illness in inpatient days. Also,
include an infant born in and remaining in the hospital
and occupying a newborn bed in the nursery after the
mother is discharged in newborn inpatient days.

(emphasis added) .7

«wae
Line 4- Total newborn inpatient days to be reported

on line 4 are the total dayo that infants occupy nowborn beds
in the nursery, (emphasis added).*

In summary, the state"s argument that newborn infants are not
ipatients because they are not "admitted"” was not supported by
ly legal authority. Newborn infants are specifically considered
ipatients according to the MRAC"s own manual, the federal
:dicaid DSH statute, and the provider reimbursement manual,
scause the federal medicaid DSH law has the same purpose as the
aska DSH regulation, (reimbursing hospitals which qualify due to

gh medicaid inpatient utilization rate or low-income utilization

" PRM (HCFA Pub. 15-2) 81924; HCFA Form 2552-96, § 3622. “Worksheet Dl
Domputation of Inpatient Operating Cost.* p. 36-107.

* PRM §1208.1. Seo also OX. 13. 14.

Page 6
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ate), and uses the same methodology for calculating the medicaid
npatient utilization rate, the similarity of purposes and
ethodology also support the conclusion that the same categories
f patients are included in the identical calculations.

I find that Valley®s DSH calculation should be recomputed to
nclude nursery days 1in both the medicaid days (numerator) and
otal facility days (denominator) components of the medicaid
opatient utilization rate calculation.

Exompt-Unit Days should be included in the denominator of the
DSH calculation

In its motion, Valley requested that certain "exempt-unit"
iys (1266 psychiatric days for Bartlett, and 2,572 rehabilitation
lys for Alaska Regional) be 1included 1in the total patient days
>rtion (denominator) of the DSH calculation, as the staff
icluded these days in the denominator for all of the other
-cilities. As the state conceded that these days were omitted
d should have been included in the original calculation, I find
at the DSH calculation should also be re-computed to include
266 psychiatric days for Bartlett, and 2,572 rehabilitation days
r Alaska Regional, in the total patient days portion of the

Iculation (denominator).9

* The state indicated in its brief: "Staff agrees that Alaska Regional'a
| Bartlett's exempt-unit dayB originally should have been included in the DSH

.culation.*

Page 7
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1 Inpatient "Medicaid-eligible" days
2 Valley has also raised the issue that the DSH calculation was

3[{improperly performed because it excluded inpatient “*medicaid-

iligible" days. Valley indicated in its motion that a decision on

|Ithis issue is wunnecessary 1if it prevailed on the nursery and

° ixempt-unit days issues. Because those 1issues have been decided

7

0 Ln the facility"s favor, 1 will not reach the issue of whether
jinpatient medicaid-eligible days were improperly excluded. If the

0 parties request a decision on this 1issue, I will be requesting

N {{supplemental briefing on the matter.
jfxxa The State"s Cross-Motion for Summary Judgment
13] The state filed a cross-motion for summary judgment on the

14]]grounds that even if the adjustments requested by Valley were made

15 |to the DSH calculation, the facility still would not qualify for a

181

)SH adjustment, so that Valley"s request was moot. In support of
17

its argument, the state filed exhibit A, which it represented as
18

[containing data to support this postion. Valley then filed a
19

Hreply, which 1indicated that the data in exhibit A was not the
20
al original data wused by the state in performing the 1997 DSH
99 calculation. Valley identified eighteen changes from the original

23[source data tho staff had made 1in exhibit A, which the state had
24 not identified or discussed 1in its opposition to Valley®"s motion.

25

Page 8
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Oespite the issues raised by Valley, the state did not file a

reply, or respond to the allegations raised about the altered data

in exhibit A.
A month later, at the oral argument on the parties”

respective motions for summary judgment, the state filed several

new exhibits, containing new data (ex. B, C, and D), and attempted

to raise new arguments not previously made in 1its motion for

summary judgment. Over the objections of Valley, although the

state had not filed a timely response to its own motion, the state

was allowed an opportunity to file a late reply (after oral

argument) solely to address these issues: QD) to explain the

reasons why it had made numerous changes to the original DSH data

in its exhibit A, without identifying the changes or source of the

data, and 2) to explain any legal or factual basis for the changes

t presented in exhibit A.

In its two-page reply, the state did not address the required

issues as directed. It did not provide any explanation as to why

it filed an exhibit which misrepresented 1its source data. The
state also did not identify any legal support for the changes it
had made in exhibit A. In fact, in its reply, the state

specifically disavowed any reliance on exhibit A, and presented a

new exhibit F. The only explanation provided by the state for

Page 9
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filing an exhibit with altered source data, was set out 1in the

affidavit of Susan Christy, the state®"s auditor. The affidavit

stated that she had been inexperienced and unfamiliar with how to

perform DSH calculations as she had only performed the calculation

once before, in 1996; the MRAC does not have any written policy or

description of which days to include in the DSH calculation, and

because of this, she was unaware of which days to include in the

1997 DSH calculation. Ms. Christy conceded that when she prepared

exhibit A (filed 4/20/98), she made approximately 18 changes to

the original source data, to attempt to <correct for the 18

categories of errors that she alleges she made 1in the original

1997 DSH calculation. She indicated that although a supervisor

reviewed the revised DSH <calculation, the wunnamed supervisor

apparently did not discover any of the numerous alleged errors.

She also statad that after preparing exhibit A in April 1998,

she subsequently decided that it also contained numerous errors.

At the oral argument on June 2, 1998, even staff's counsel agreed

that exhibit a contained 1inaccurate data, and again incorrectly

calculated the DSH adjustment. Counsel identified approximately

four new categories of errors in the denominator of DSH

calculation, and indicated that these four categories should
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(apparently) be changed back to the original data used in the

ralculation. Counsel stated:
There were a number of errors and those were
the categories and they said if we"re going to redo
the DSH calculation, it should be done correctly and
this lexhibit C (sic)] is what the correct calculation is
and subsequent to exhibit A, four of those 18 adjustments
aatually were in error. Thoy should not hAve been made.10

.l will now pass out exhibit C which |1
will also discuss in the brief that I will submit
or the affidavit that | will submit and that has
those errors backed out and that is the latest staff
DSH calculation for 1997. (emphasis added).11

Thus, as of June 2, the state had discarded exhibit A, and
as now relying on exhibit C as the "latest" correct DSH
alculation, which was intended to replace exhibit A (prepared
hree months earlier, on 4/98), and the original DSH calculation
prepared 8/97). Ms. Christy also conceded that exhibit A should
a disregarded because of the errors she made, stating;

It should be noted that exhibit A also contains

errors, as explained below, and is not the staff"s final

DSH calculation with respect to Valley®s claims,"12

Ms. Christy went on to state that she also prepared exhibits

and C (filed at oral argument 6/2/98), which were presented by

le state"s attorney on that date, as being the "latest" correct

“ Troat 32,
“ Tr. at 34,
u Christy affidavit, p. 6.
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/ersion of the DSH calculation. However, on June 9, only a week
Later, she stated in her affidavit that because she again made
errors in those exhibits (B and C), that these exhibits should

ilso be disregarded:
Staff has previously submitted its exhibits A

and C relating to the revised DSH calculation

However, those exhibits should be disregarded because

they contain the errors noted above in paragraph 10.13

The errors referred to in paragraph 10, 1include 22 separate
ategories of errors (10 in the numerator, 12 in the denominator)
hich Christy says she made in exhibits A, B, and C, filed only a
eek earlier. After stating that all of the alleged errors and
ata source changes made in exhibit A were now Tfully explained 1in
le new exhibit E, (filed 6/9/98 with her affidavit), Ms. Christy
len indicates that exhibit E should be disregarded, (apparently
scause it was merely a restatement of the 1inaccurate exhibit A)
ecause she has prepared other, more accurate exhibits, F and G.14

Christy then states that exhibits F and G (filed June 9,

>98), now contained the actual, correct 1997 DSH calculation:

I prepared Exhibit F, attached hereto,
as staff"s final/ corrected DSH calculation.15

* 1d. at 13.

4 I<L

“ IcL.
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However, although Ms. Christy details at length all of the

numerous mistakes she made 1in exhibits A, B, C, and E, the

affidavit is silent as to what changes she made in exhibits F and

3, how these exhibits differ from the state®"s original 1997 DSH

calculation, and does not provide ar.y justification for the

changes, other than her opinion. The affidavit also does not
identify how exhibits F and G differ from the previously filed

inaccurate exhibits, or provide any justification for the sudden

change 1in treatment of swing bed days, observation bed days, and

medicaid psych/substance abuse/rehabilitation days, from the

original or revised DSH calculation and previous exhibits.

Discussion
1, The affidavit lacks credibility
To the extent the state has submitted Ms. Christy"s affidavit

as support to "re-do* the 1997 DSH calculation because of alleged

errors made by her 1in the original calculation, that request is

denied because it is not supported by any legal authority,

argument or competent evidence. The information presented at the

oral argument and in Christy"s affidavit established a pattern by

the agency of preparation and filing of inaccurate and incorrect
exhibits. I find that the affidavit of Susan Christy and the

exhibits she has prepared 1in this matter, illustrate a lack of
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candor and apparent inability to competently perform the DSH

calculation,, As an initial matter, she stated that she made

numerous errors in the revised 1997 DSH calculation because she

was inexperienced and had only worked on one other DSH

calculation, the 199G DSH calculation. This sworn statement

directly conflicts with the sworn interrogatory answergiven

previously by her supervisor, the executive director, in the

Charter North appeal. Contrary toChristy"s statement that she
had only worked on one 1996 DSH calculation, her supervisor stated
under oath that she had also worked on the FY 1995 DSH
calculation. Thus, she was not as inexperienced as she
represented. 16

Christy attributes her alleged 18 errors in the revised 1997
DSH calculation (illustrated in exhibit A), to inexperience, lack
of written guidelines, and lack of adequate supervision. However,

she never explained why she has <continued to make similar,

repeated errors in each of the exhibits submitted in this matter,

in April and June 1998, when she presumably had more experience.
In addition, no explanation has been provided by the state as to

why the MRAC supervisors did not adequately or competently review

Ex. 15, p. 2.
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her work in 1997 or 1998, on a calculation which has a substantial

effect on several facilities.

2. lInaccurate exhibits
I find that each of the exhibits submitted by the state has

een shown to be inaccurate, unreliable, and to contain

fnsupported changes in the treatment of source data. Except for

the new exhibits
8
9has been repudiated either by her or state"s counsel, because they

F and G, each exhibit Ms. Christy has prepared

both agree the exhibits contain inaccuracies and errors.17

10

1 In addition to filing inaccurate exhibits, | find that the
19 state made misrepresentations about exhibit A in its opposition to
13 valley"s motion. In its opposition, the state claimed that if the

14 two types of changes requested by Valley were allowed, then Valley

15 still would not qualify for a DSH adjustment. Exhibit A was
16 offered to support this argument, and was represented by the state

17 as being the original 1997 DSH <calculation, with Valley®"s two

18

submitted proposed changes. This representation was untrue. The
19

state, through Ms. Christy, had made 18 changes to the underlying
20

source data without 1identifying those changes, and also had
21
- misrepresented the data changes sought by Valley. Instead of
27 including the exempt-unit days in the denominator as requested by
24
25 It Affidavit p. 4, 5. 6,11, 13; tr. at 32. 34.
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Valley, the auditor put these days in the numerator 1in exhibit A,
representing that this was the result sought by Valley, which was

not a true statement. 18

3. No legal authority aupports the state®"s treatment of swing bed
dayfl, observation bed days, and psych/substance abuse days

The state reguested an opportunity to file a late reply to
try to explain the reasons for filing the 1inaccurate exhibit A,
and to justify any changes it felt were necessary to the 1997 DSH

calculation. In its reply, the state indicated that a number of

errors had been made by the staff, but did not identify any

alleged errors in the revised DSH calculation, or provide any
legal support for any changes sought, despite being requested to
do so.

Even though the state did not identify or provide legal

authority to support any changes to the 1997 DSH calculation, |

will briefly address the conclusionary statements made in
Christy"s affidavit concerning swing bed days, observation days,
and psych/substance abuse days,

sych/substrace Abuse Days
The Christy affidavit states that although she did not

originally include rehabilitation days in the numerator of the DSH

“ State's brief, p. 1, 2.

Page 16



uti- <i-aa wtu I/ia HtAKMiS FAX NO. 56106 P. 16

10
11
12
13
14
15
16
17
18
19

21
22
23
24
25

Order Granting Val y Hospital's Motion for Partial  -Imraary Judgment/Order
Denying the State'V'cross-Motion for Summary Judgmehc

Galley Hospital
97-MRC-02

calculation, she now (in 1998) believed that these days should be
included in the numerator. Ms . Christy®s opinion was not
supported by legal authority or even discussed by her counsel.
Her position also directly contradicted the way the agency has
treated these days in past calculations, as well as how the agency
treated these days 1in the subsequent 1998 DSH calculation.19 No
explanation was provided to justify the agency®s change 1in the
treatment of these days.

In addition, Christy"s statements that substance abuse days

should be in the numerator of the calculation, directly conflict
with the previous sworn statements given by Jack Nielson, the
executive director of the commission, in his testimony 1in the
Charter North formal hearing. During his testimony, Nielson
testified that rehabilitation/chemical dependency days should not
be included in the numerator.20

I find that because Christy®"s unsupported statements conflict
With the agency"s past and present treatment of these types of
days, and the agency supervisor"s previous testimony, that her
position that rehabilitation days should be included 1in the

numerator of the calculation, 1is neither credible nor reliable.

" Ex. 16.

Ex. 17, p. 4.
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Swing Bed/Observation Bed Days

Christy also indicates in her affidavit that although she did

not 1include swing bed or observation bed days 1in the 1997 DSH

calculation, she now "believes" that these days should be

included. No other information was presented to support this

conclusion. Christy"s statements concerning swing bed days again

conflict with the agency®"s past treatment of swing bed days in the

original and revised 1997 DSH calculation, as well as the agency

statements presented on the front of the revised 1997 DSH

calculation:

Total facility days taken from T-2, 1include
acute care, ICU, NICU, Psych & Sub. abuse, observation

beds, but not nursery.21
The agency clearly 1indicated that swing bed days were not

included in the total facility days. Christy"s statements also

conflict with the agency"s treatment of swing bed days in the 1998

DSH calculation: the agency did not include swing bed days.2
With regard to observation bed days, it was the agency's

previous position (in the original and revised 1997 DSH

calculations) that observation bed days were to be included in the

Ex. 3.
Ex. 16, p. 3.
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“total facility days" portion of the calculation, and no authority

has been provided to support a different treatment.Z3

In summary, | do not find any support for the agency"s sudden

change in the treatment of swing bed or observation bed days.

4. Agency"s Arbitrary and Capricious Conduct

71 The only argument presented by the state in its motion for

8 (partial summary judgment, was that the facility would not qualify

slifor a DSH adjustment even if the nursery days and exempt-unit days

Owere included in the calculation. Prior to Valley"s raising its

n|]concems about the DSH calculation in 1its motion for summary

12 judgment, the state never requested to re-do the already revised

13 1997 DSH calculation because of any alleged errors it had made.

14 Even after Valley filed its motion for summary judgment and raised

15 issues about the accuracy of the calculation, the state never

16 identified any type of errors that it made, or requested to change

17 the 1997 DSH calculation due to errors it had made.?4 After

1Bvalley pointed out that even with the changes the state made in

i9]altering the data in exhibit A, it still would qualify for a DSH

20
21 Ex. 3, p. L.
2" 1L In its opposition, the state did concede that the exempt-unit days

(rehabilitation days for Alaska Regional and the psych days for Bartlett),
"-hould have heen included in the calculation. However, the state then
roce&ded to include these day3 in the numerator, representing this change as
'reguested by Valley, which was not correct. Valley's re?ues_t_waa to treat
.these .days the same way tha staff treated all the ocher facilities
rehabilitation days, which was to include them in the denominator.
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SH payment if nursery and exempt-unit days were included as

requested, the state began to file exhibits, each of which

resented a different position on which categories of days should

e included in the DSH calculation.

I find that the staff"s presentation of successive inaccurate

ibits, each with new allegations of its own "recently

iscovered"® numerous mistakes, and the staff"s continuously

changing positions of which patient data to include, illustrated a

Ipattern of arbitrary and capricious conduct, with its sole purpose

to attempt to defeat Valley®"s motion, by changing the data to be

included in the calculation. Each time that Valley indicated that

it would still qualify for the DSH payment, even with the staff"s

changes, the staff then changed its position to exclude or include

a different category of patients from the calculation, which if

accepted, would disqualify Valley from receiving a DSH payment.

I find that the staff"s 1998 changes to the original 1997 DSH

calculation, were not made because of any real “errors", but

rather were arbitrary and capricious efforts by the agency to

manipulate the data and calculation to exclude Valley fronm

qualifying for the DSH payment.2S An agency 1is required to follow

* The exhibits also showed that the auditor made repeated clerical

errors, (even in exhibit F). No authority was provided to justify chan%ing .
review

of the calculation prior to its dissemination to the public, should correct
this problem in the future.
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its regulations, and is not entitled to act 1in an arbitrary and
apricious manner, without any authority for its conduct.26
Conclualon

Based upon the foregoing discussion, the 1997 DSH calculation
must be re-calculatcd to include nursery days in both the
numerator and denominator of the DSH calculation. I also find
that the rehabilitation days for Alaska Regional (2,572) and the
psychiatric days for Bartlett (1,266), should be included in the
lenominator (total facility days) of the calculation.

The staff"s request to consider 1its most recent exhibits F
md G as the "final, corrected 1997 DSH calculation” 1is denied.
?he DSH regulation requires that staff produce the DSH calculation
>y June 1 of the qualifying year.27 The staff prepared the

iriginal DSH calculation 6/1/96, and then issued the revised 1997

>SH calculation 8/11/97, as the final DSH calculation.28 In

reparing the calculation, the staff 1is required to follow the
egulation criteria. According to the affidavit of the staff-"s
uditor, because the agency lacks any written protocol to follow,
nd the existing regulations are so vague, that she is still

ncertain which days to include or exclude. Despite the auditor”'s

® Noev V. Dapartmont of Environmental.Conservation, 737 P. 2d 796
MaBka 1987),

* 7 AAC 43.687.

T Ex. 2, p. 5} ex. 3.
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lack of knowledge, the staff is not permitted to change the DSH
criteria on an ad hoc basis, or by whim or conjecture. Absent any
other authority, 1 find that the patient bed categories staff used
in preparing the "final* revised 1997 DSH <calculation (dated
8/11/97), indicated the staff"s view of the correct categories of
days to include in the calculation. These categories and numbers
used shall remain the same 1in the re-computed DSH calculation,
with the exception of the inclusion of nursery days and
rehabilitation days as indicated above.

If a decision on the issue of "medicaid-eligible* patients is
still sought by the facility, Valley can present the 1issue again

With additional briefing.

Dated at Anchorage, Alaska, this 23rd day of November, 1998.

Martfea Beckwith
Hearing Examiner
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Sponsor Statement
HB 168 - Appeals of Medicaid Reimbursement Rates

HB 16 amends the Medicaid reimbursement rate appeals process to ensure a more timely
final decision, which, | believe, will result in lower costs for both the health care

providers and the Department of Health and Social Services.

Problem: The Medicaid reimbursement rate appeals process currently traps health care
providers in astate of administrative indecision when they appeal rates. The payment
rates for health care services covered by Medicaid are set annually by the Medicaid Rate
Advisory Commission, afive-member board appointed by the Governor. If a health care
provider wishes to challenge areimbursement rate they must file an appeal within 30
days after the rate is set. Once an appeal is filed a briefing and hearing schedule is agreed
upon and an evidentiary hearing is held (usually) within 120 days. These hearings often
take several days, after which the hearing officer submits a recommendation to the
Commissioner of Health and Social Services. The commissioner has three options:
accept, deny, or remand the hearing officer's recommendation. In some cases the
commissioner has remanded the recommendation, whereupon the hearing officer made
additional findings and resubmitted the recommendation to the commissioner, only to
have the commissioner remand the decision again. There are cases still in the appeals
process that were filed in 1991, nearly adecade ago.

Solution: HB 168 establishes a more responsive timeline for the disposition of rate
appeals. Current law (AS 47.07.075) allows the commissioner 30 days to render a
decision, with the option of remanding the case back to the hearing officer for additional
findings. HB 168 allows the commissioner 30 days to render a final administrative
decision. If the commissioner fails to make a final decision, the hearing officer’s

recommendation becomes the final decision.

There are currently more than 40 appeals outstanding, with acost lo the state of at least
$ 10 million and as much as $30 million. Health care providers need to be able to more
efficiently define their cost and reimbursement structure, and the department needs to be
able to finalize these costly administrative appeals in a more timely manner. Please
support HB 168, which addresses the needs of both the health care providers and the

department.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 168
1999 LEGISLATIVE SESSION

Revision Dale/Time (Note if correction). Dept. Affected: Health and Social Services
Title: Actions of the Department of Health and Social BRU: Medical Assistance Admin
Services regarding certain facility payments Component. Hearings and Appeals
Sponsor:  Green COMPONENT SERIAL NO. 1434
Requestor: House HESS See also (SW):

Expenditures/Revenues: (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING FY2000 FY2001 FY2002 FY2003 FY2004 FY2005
PERSONAL SERVICES 226.4 226.4 226.4 226.4 226.4 226.4
TRAVEL
CONTRACTUAL 140.4 140.4 140.4 140.4 140.4 140.4
SUPPLIES
EQUIPMENT
LAND &STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 366.8 366.8 366.8 366.8 366.8 366.8

CAPITAL EXPENDITURES

CHANGES INREVENUES  ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 183.4 183.4 183.4 183.4 183.4 183.4
1003 GF Match 183.4 183.4 183.4 183.4 183.4 183.4
1004 GF

1005 GF/Program Receints
1037 GF/Menlal Health

Other (please specify)
TOTAL 366.8 366.8 366.8 366.8 366.8 366.8
Estimate of any current yoar (FY1999) cost: 50.0
POSITIONS:
FULL-TIME 3 3 3 3 3 3
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)

The department assumes that the "recommendation” on page 2, line 16 of Section 2. for which the commissioner must
render a final decision within 30 days, is a proposed decision under AS 44.62.500. Inorder to accelerate the hearing
process, meet the 30 day review requirements for a final administrative decision, and make any necessary changes for
the final administrative decision, the department requests three new positions. The positions consist of two new hearing
officers in the Office of Hearings and Appeals and one new position in the Commissioner Office to review the proposed
appeals. Facility rate appeals are extremely specialized and complex, and cannot be successfully reviewed within the
30 day window without additional staff resources.

Contractual funding is requested to support a new attorney position in the Department of Law to handle the increased
activity related to rate appeals by the new hearing officer positions. The department will RSA funding to the Department
of Law who will establlish this position in Anchorage.

Prepared by: Bob Labbe fitTc" Phone: 465-3355
Division: Medical Aj~isLancpO  J Date/Time: 4/6/99 8:15 AM
Approved by Commissioner: KafcnPcrAch"Smmissioner Date:
Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(v Bfistoxis/DAS DHSS Page 10F 1
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October 3, 1994

Mr. Jack Nielson, Executive Director
Medicaid Rate Advisory Commission
4710 Business Park Blvd, Ste 44
Anchorage, Alaska 99503-7100

Dear Mr. Nielson:

| am writing to you regarding the proposed amendments to 7 AAC 43
Medicaid Appeal ‘Regulations.” | share ASHNHA's concern that a deadline

for appeal decisions is not included in the regulations.

It is mg understanding that imposing a_deadline on the hearing officer's
proposed decision was the legislature's intent when it passed Senate Bill
431 in 1990. It seems that one of the concerns addressed by SB 431 was
the, backlog of medicaid appeals, In several cases, health facilities have
waited, or-are waiting, for more than two years for a decision to be
proposed. Again, this does not seem to be fulfilling the legislation's intent.

| hope the department will consider the inclusion of a deadline for a

Pro osed decision within these proposed regulations. Otherwise, it seems
hat these regulations will not solve the perceived Problem of an open-
ended appeal process. ~ This situation may require the regulations to be
reviewe b% the Administrative Regulation Review Committee or
addressed through more precise legislation.

Any effort b;{ the department to ensure these regulations solve the
problem would be appreciated.

Regards,

Gary L. Davis, Representative
GD:dm
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STATE OF ALASICA BILL NO. HB 177

1999 LEGISLATIVE SESSION

Dopt. Affoctod: Health tind Social Services
BRU: Youth Corrections
proceedings. Component: Probation Services
COMPONENT SERIAL NO. 2134

SpOﬂSOfZ Rep. Dyson
Roquostor:  House (HES) See also (SNO):

Revision Dato/Timo (Noto if corroction):
Title:  Relating to foster parents rights at delinquency

Expenditures/Revenues: (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING FY2000 FY2001 FY2002 FY2003 FY2004

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND S STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0

CAPITAL EXPENDITURES
CHANGES IN REVENUES ( ) 1

FUND SOURCE
1002 Federal Rocoipts
1003 GF Match
100*1 GF _
1005 GF/Program Rocoipts
1037 GF/Montal Hoalth

Othor (ploaso specif
TOTAL ¢ peit) 0.0 0.0 0.0 0.0 0.0
$0.0

0.0 0.0 0.0 0.0

(Thousands of Dollars)

Estimate of any current yeor (FY1999) cost:

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

C Phone: *165-2212

FY2005

0.0

0.0

Prepared by: George Buliile ~
Date/Time: 4/13/99 1:14 I'M

Division: Family

Approved by Commissioner: Date:
Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR™"S LEGISLATIVE OFFICE
For further distribution information, oll the Governor®s Legislative Office
(v 10/0MHuroie xtt/DAS OHSS Pago 1 of



STATE OF ALASKA
1999 LEGISLATIVE SESSION

Revision Date:

Titde: ‘An Act relating to foster parents...

FISCALNOTE

BILL NO. 11H 177

Department Affected: Administration
BRU: Legal and Advocacy Services
Component: Public Defender Agency

Sponsor: Representative Dyson
Reouestor: (H)HES

(Thousands of Dollars)

EXPENDITURES/REVENUES:
OPERATING EXPENDITURES FY 2000

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS
00

TOTAL OPERATING

CAPITAL EXPENDITURES

|_ CHAfIGEIN.JREYENUES..( -U

FUND SOURCE:

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
OTHER

ITOTAL
Estimate ofany current year (FY 98) cost: $

_1Q

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

For further distribution information, call the Governor®s Legislative Office

Rev 10/97

COMPONENT SERIAL NO. 1631

Page 1 of __

FY 2 002 FY 2003 FY 2004 FY 2005
00 00 00 00 0.0
00 00 00 00 00
(Thousands of Dollars)
no 00 O_o, on 00



HOUSE COMMITTEE RE

(7)
Date Referred to Committee: April 7, 1999 FURTHER REFERRALS: Judiciar}

Date of Committee Action:

The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered:
FOSTER CARE& DELINQUENT MINORS

HB 177

HOUSE BILL NO. 177

"An Act relating to foster parents; relating to the right of foster parents to have notice of, and testify at, delinquency
hearings and to the disclosure of minors’ records to foster parents; and amending Rules 3, 7, 10, 12, 21, 23, and 25,

Alaska Delinquency Rules."

recommends ii he replaced [ ] the same title
with the following committee substitute [ ] anew title

[ ] additional referral to Committee

[ j attached amendment(s)

ADOPTS: Letter of Intent
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HB 177
Sponsor Statement

"An Actrelating to foster parents; relating to the right of foster parents
to have notice of, and testify at, delinquency hearings and to the
disclosure of minors' records to foster parents; and amending Rules 3,
7,10,12,15,21,23, and 25, Alaska Delinquency Rules."

Foster ﬁarents often are an inordinately valuable resource to the State
of Alaska case workers and judges in respect to the condition and best
interests of a foster child in State custody. This bill re(iuwes that foster
parents be allowed.to be present and have a voice at all proceedings
dealing with the disposition and treatment of the child.

Because these foster parents live with the child continually, and are
often very experienced at dealing with troubled children, most foster
Parents are an excellent resource for the overworked case workers and
he busy judﬁes who must make important decisions concerning
children with very little information.

Last year, we introduced HB 456 which gave the right of foster parents
to have notice of, and testify at, child-in-need-of-aid (CINA) and
delinquency hearings and to the disclosure of minars' records to foster
parents.. Inaddition, HB 375, the Child Protection Bill which
predominately focused on CINA proceedings, was introduced. Due to
its subject, we were able to incorporate half'of HB 456 into HB375.

Now law, HB 375 gives foster parents a right to be heard in CINA court
proceedings, but not in delmquean hearm?s. HB 177 will essentially
achieve my original intent and will allow foster parents a voice in
court and Information without regard to the process in which their
foster children are involved.
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CS FOR HOUSE BILL NO. 177( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIRST LEGISLATURE - FIRST SESSION

REPRESENTATIVE DYSON
A BILL

FOR AN ACT ENTITLED

"An Act relating to foster parents; relating to the right of foster parents to have

notice of,

andtestify at, delinquency hearings and tothe disclosureof minors’

records to fosterparents; and amending Rules 3, 7, 10, 12, 21, 23, and 25,

Alaska Delinquency Rules."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.12.010(b) is amended to read:

with

(b) The purposes of this chapter are to

(1) respond to ajuvenile offender's needs in a manner that is consistent

(A) prevention of repeated criminal behavior;

(B) restoration of the community and victim;

(C) protection of the public; and

(D) development of the juvenile into a productive citizen;

(2) protect citizens from juvenile crime;

-1- CSHB 177( )
New Text Underlined [DELETED TEXT BRACKETED]
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(3) hold each juvenile offender directly accountable for the offender's
conduct;

(4) provide swift and consistent consequences for crimes committed by
juveniles;

(5) make the juvenile justice system more open, accessible, and
accountable to the public;

(6) require parental or guardian participation in the juvenile justice
process;

(7) create an expectation that parents will be held responsible for the
conduct and needs of their children;

(8) ensure that victims, witnesses, parents, foster parents, guardians,
juvenile offenders, and all other interested parties are treated with dignity, respect,
courtesy, and sensitivity throughout all legal proceedings;

(9) provide due process through which juvenile offenders, victims,
parents, and guardians are assured fair legal proceedings during which constitutional
and other legal rights are recognized and enforced,;

(10) divertjuveniles from the formal juvenile justice process through
early intervention as warranted when consistent with the protection of the public;

(11) provide an early, individualized assessment and action plan for
each juvenile offender in order to prevent further criminal behavior through the
development of appropriate skills in the juvenile offender so that the juvenile is more

capable of living productively and responsibly in the community;
(12) ensure that victims and witnesses of crimes committed by juveniles
are afforded the same rights as victims and witnesses of crimes committed by adults;
(13) encourage and provide opportunities for local communities and
groups to play an active role in the juvenile justice process in ways that are culturally

relevant; and

(14) review and evaluate regularly and independently the effectiveness

of programs and services under this chapter.

* Sec. 2. AS 47.12.050(a) is amended to read:

(@) Except as may be otherwise specifically provided, in all cases under this

177( ) 2
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chapter, the minor, each parent of the minor, the foster parent of the minor, and the
guardian of the minor are entitled to notice adequate to give actual notice of the
proceedings, taking into account education and language differences that are known
or reasonably ascertainable by the party giving the notice. The notice must contain all

names by which the minor has been identified.

* Sec. 3. AS 47.12 060(b) is amended to read:

(b) When the department or the entity selected by it decides to make an
informal adjustment of a matter under (a)(2) of this section, that informal adjustment
may not be made without the agreement or consent of the minor and the minor's
parents or guardian to the terms and conditions of the adjustment. In addition, the
department or entity shall give the minor's foster parent an opportunity to he
heard before the informal adjustment is made. An informal action to adjust a
matter is not successfully completed unless, among other factors that the department
or the entity selected by it considers, as to the victim of the act of the minor that is the
basis of the delinquency allegation, the minor pays restitution in the amount set by the
department or the entity selected by it or agrees as a term or condition set by the

department or the entity selected by it to pay the restitution.

* Sec. 4. AS 47.12.110(a) is amended to read:

(@ The court shall conduct a hearing on the petition. The court shall give
notice of the hearing to the department, and the department shall send a representative
to the hearing. The representative of the department may also be heard at the hearing.
The department shall give notice of the hearing and a copy of the petition to the
minor's foster parent, and the court shall give the foster parent an opportunity
to he heard at the hearing. The public shall be excluded from the hearing, but the
court, in its discretion, may permit individuals to attend a hearing if their attendance
is compatible with the best interests of the minor. Nothing in this section may be
applied in such a way as to deny a minor's rights to confront adverse witnesses, to a

public trial, and to a trial by jury.

* Sec. 5. AS 47.12.120(b) is amended to read:

(b) If the minor is not subject to (j) of this section and the court finds that the

minor is delinquent, it shall

-3 CSHB 177( )
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(1) order the minor committed to the department for a period of time
not to exceed two years or in any event extend past the day the minor becomes 19
years of age, except that the department may petition for and the court may grant in
a hearing (A) two-year extensions of commitment that do not extend beyond the
minor's 19th birthday if the extension is in the best interests of the minor and the
public; and (B) an additional one-year period of supervision past age 19 if continued
supervision is in the best interests of the person and the person consents to it; the
department shall place the minor in the juvenile facility that the department considers
appropriate and that may include ajuvenile correctional school, juvenile work camp,
treatment facility, detention home, or detention facility; the minor may be released
from placement or detention and placed on probation on order of the court and may
also be released by the department, in its discretion, under AS 47.12.260;

(2) order the minor placed on probation, to be supervised by the
department, and released to the minor's parents, guardian, or a suitable person; if the
court orders the minor placed on probation, it may specify the terms and conditions
of probation; the probation may be for a period of time not to esceed two years and
in no event to extend past the day the minor becomes 19 years of age, except that the
department may petition for and the court may grant in a hearing

(A) two-year extensions of supervision that do not extend
beyond the minor's 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if
the continued supervision is in the best interests of the person and the person
consents to it;

(3) order the minor committed to the custody of the department and
placed on probation, to be supervised by the department m-1 released to the minor's
parents, guardian, other suitable person, or suitable nondetention setting such as with
a relative or in a foster home or residential child care facility, whichever the
department considers appropriate to implement the treatment plan of the predisposition
report; if the court orders the minor placed on probation, it may specify the terms and

conditions of probation; the department may transfer the minor, in the minor's best

177< ) 4
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interests, from one of the probationary placement settings listed in this paragraph to
another, and the minor, the minor's parents or guardian, the minor’s foster parent.
and the minor's attorney are entitled to reasonable notice of the transfer; the probation
may be for a period of time not to exceed two years and in no event to extend past the
day the minor becomes 19 years of age, except that the department may petition for
and the court may grant in a hearing

(A) two-year extensions of commitment that do not extend
beyond the minor's 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if
the continued supervision is in the best interests of the person and the person
consents to it;

4) order the minor and the minor's parent to make suitable restitution
in lieu of or in addition to the court's order under (1), (2), or (3) of this subsection;
under this paragraph,

(A) except as provided in (B) of this paragraph, the court may
not refuse to make an order of restitution to benefit the victim of the act of the
minor that is the basis of the delinquency adjudication; under this
subparagraph, the court may require the minor to use the services of a
community dispute resolution center that has been recognized by the
commissioner under AS 47.12.450(b) to resolve any dispute between the minor
and the victim of the minor's offense as to the amount of or manner of payment
of the restitution; and

(B) the court may not order payment of restitution by the parent
of a minor who is a runaway ormissing minor foran act of the minor that was
committed by theminor after the parent has made a report to alaw
enforcement agency, as authorized by AS 47.10.141(a), that the minor has run
away or is missing; for purposes of this subparagraph, "runaway or missing
minor" means a minor who a parent reasonably believes is absent from the
minor's residence for the purpose of evading the parent or who is otherwise

missing from the minor's usual place of abode without the consent of the

5 CSHB 177( )
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parent;

(5) order the minor committed to the department for placement in an
adventure'based [ADVENTURE BASED] education program established under
AS 47.21.020 with conditions the court considers appropriate concerning release upon
satisfactory completion of the program or commitment under (1) of this subsection if
the program is not satisfactorily completed;

(6) in addition to an order under (1) - (5) of this subsection, order the
minor to perform community service; for purposes of this paragraph, "community
service"™ includes work

(A) on aproject identified in AS 33.30.901; or

(B) that, on the recommendation of the city council or
traditional village council, would benefit persons within the city orvillage who
are elderly or disabled; or

(7) in addition to an order under (1) - (6) of this subsection, order the
minor's parent or guardian to comply with orders made under AS 47.12.155, including
participation in treatment under AS 47.12.155(b)(1).

* Sec. 6. AS 47.12.120(d) is amended to read:

(d) A minor found to be delinquent is a ward of the state while committed to

the department or while the department has the power to supervise the minor's actions.
The court shall review an order made under (b) of this section annually [,] and may
review the order more frequently to determine if continued placement, probation, or
supervision, as it is being provided, is in the best interest of the minor and the public.
The department, the minor, and the minor's parents, guardian, or custodian are entitled,
whengood cause is shown, to a review on application. If the application is granted,
the court shall afford these parties and their counsel and the minorls fOSter parent
reasonable notice in advance of the review and hold a hearing where these parties and
their counsel and the minor'S fOSter paren'[ shall be afforded an opportunity to be
heard. The minor shall be afforded the opportunity to be present at the review.

* Sec. 7 AS 47.12.250(b) is amended to read:

(b) A peace officer who has a minor detained under (a) of this section shall

immediately, and in no event more than 12 hours later, notify the court and make

177¢ ) -6-
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reasonable efforts to notify the minor's parents or guardian, the minorls fOSter parent.
and the department of the officer's action. The department may file with the court a
petition alleging delinquency before the detention hearing.
*SeC. 8 AS 47.12.250(c) is amended to read:
(c) The court shall immediately, and in no event more than 48 hours later, hold

a hearing at which the minor and the minor's parents or guardian if they can be found
shall be present. The court shall determine whether probable cause exists for believing
the minor to be delinquent. The court shall inform the minor of the reasons alleged

to constitute probable cause and the reasons alleged to authorize the minor's detention.

The minor is entitled to counsel. The Court Sha” give the minor'S fOSter parent the
opportunity to be heard at the hearing.

* SeC. 9 AS 47.12.300(e) is amended to read:

(e) The court's official records prepared under this chapter and not made public

under this section are confidential and may be inspected only with the court's

permission and only by persons having a legitimate interest in them. A fOSter parent

IS conside. ed to have a legitimate interest in those portions of the court's official
records [elating to a child who is already placed with the foster parent or who is
recommended for placement with the foster parent. a person with a legitimate
interest in the inspection of a confidential record maintained by the court a|SO includes
a victim who suffered physical injury or whose real or personal property was damaged
as a result of an offense that was the basis of an adjudication or modification of
disposition. If the victim knows the identity of the minor, identifies the minor or the
offense to the court, and certifies that the information is being sought to consider or
support a civil action against the minor or against the minor’s parents or guardian
under AS 34.50.020, the court shall, subject to AS 12.61.110 and 12.61.140, allow the
victim to inspect and use the following records and information in connection with the
civil action:

(1) a petition filed under AS 47.12.040(a) seeking to have the court
declare the minor a delinquent;

(2) a petition filed under AS 47.12.120 seeking to have the court

modify or revoke the minor's probation;

7 CSHB 177( )
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(3) a petition filed under AS 47.12.100 requesting the court to find that
a minor is not amenable to treatment under this chapter and that results in closure of
a case under AS 47.12.100(a); and

(4) acourtjudgment or order entered under this chapter that disposes
of a petition identified in (1) - (3) of this subsection.

*SeC 10 COURT RULE CHANGE, (a) AS 47.12.050, 47.12.060, 47.12.110, 47.12.120,
and 47.12.250, amended by secs. 2 - 8 of this Act, have the effect of amending Rules 3, 7,
10, 12, 21, 23, and 25, Alaska Delinquency Rules, by requiring certain information about
delinquency hearings to be sent to foster parents and by providing that foster parents are
entitled to testify at the hearings.

(b) Sections 2 - 8 of this Act take effect only if this section receives the two-thirds
majority vote of each house required by art. 1V, sec. 15, Constitution of the State of Alaska.

* SEC. 11 APPLICABILITY. The changes made by secs. 2 - 8 of this Act apply to
hearings described in this Act for which notice has not been sent by the court or the

Department of Health and Social Services before the effective date of this Act.

CSHB 177( ) 3
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CS FOR HOUSE BILL NO. 184 )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIRST LEGISLATURE -SFCOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES KERTTULA, Brice

A BILL
FOR AN ACT ENTITLED
"An Act permitting certain juvenile detention or juvenile correctional institution
employees to convert their credited service under the public employees’ retirement
system to credited service as peace officers; and providing for an effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1 AS 39.35.370 is amended by adding a new subsection to read:

(9) When an employee who was employed s a youth counselor, unit leader,
or superintendent in a juvenile detention or juvenile correctional institution in the
public employees’ retirement system applies for appointment to retirement, the
employee may convert the credited service for that position to credited service & a
peace officer by claiming the service as peace officer service. An employee who has
converted credited service to peace officer service under ‘nr sulbsection shall be treated
as a peace officer for purposes of this chapter. When the member claims this cregited
service as peace officer service, an indebteaness of the member to the system shall be
established. The indebtedness is equal to the full actuarial cost of the conversion of

-1- CSHB 184( )
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the credited service to treatment as peace officer service.  Any outstanding
Indebteaness that exists at the time the member is appointed to retirement will require
an actuarial acjustment to the benefits payable based upon the conversion of the

credited service.
« sec. 2. ThiS Act takes effect immediately under AS 01.100700).

CSHB 184( ) 2-
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STATE OF ALASKA Tony Knoutes, 60VERNOR

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
P.0. BOX 110635

DIVISION OF JUVENILE JUSTICE JUNEAU, ALASKA 99811-0635
PHONE: (907) 465-2212

FAX (907) 465-2333

February 2 2000

The Honorable Beth Kertiula
Alaska St?te Capitol
Juneau, Alaska
Dear Representative Kerttula,
In response toa request bK your staff for Information related to HB 184[ 1am enclosmqgwhart
showm? the num er of sical assau ts a a|nst our youth facility staff between FY
the first'six months of F lamalso enc 0sing.a summary Chart of worker compensation
claims related to youth counselor staff at McLaughlin” Youth Ceniter for FY 1968

Please contact my office if you have questions or if we can be of further assistance.

Sincerely,

Director

Enclosure,

Additional Information



Number of Physica,I,AssauItsF@ Residents
against Youth“Facllity Staff FY97- FYOOr

FY97 FY98 FY99 FYOO+ Total

Bethel Youth Facilit ot 3 9 2 U
McLaughlin Youth Center 8 9 9 5 6 |
Fairbanks Youth Facility _5[bk /[ 5 3 2
Nome Youth Facility 1 0 0 1
Johnson Youth Ceriter 0O 0 1 0 1
Total 83 0 24 10 9
Through December 1999
ok Datag7/[9)6 - unavailahle

HIYc/3987/Youth Facility Reports/ Physical assaults on staff 97-00xs 2/2/00



Youth Counselor Injury. Costs by Age
R sy A

Age % of total

20-30 17employees 16%

30-40 27 employees 26%

40-50 34 employees 32%

50-60 28 employees 26%

Total All Ages— 106 employees 100%

AGE COST

20-40

none $0.00

40-50
43 (date of injury 07/03/97) $$0.00
41 (date of injury 08/11/97) $355.00
42 (date of injury 09/02/97) $2,147.00
43 (date of injury 09/23/97) $170.00
42 (date of injury 09/23/97) $45,103.00
46 (date of injury 12/14/97) $24,637.00
40 (date of injury 12/18/97) $2,821.00

Sub Total $75,233.00

50-60
50 (date of injury 07/03/97) $5,000.00
50 (date of injury 07/03/97) $74,451.00
50 (date of injury 09/08/97) $301.00
52 (date of injury 10/09/97) $258.00
52 (date of injury 10/24/97) $180.00
54 (date of injury 10/25/97) $898.00
50 (date of injury 11/13/97) $248.00
51 (date of injury 11/13/97) $15,000.00
52 (date of injury 10/24/97) $648.00

Sub Total $96,984.00
Total costs AH Ages $172,217.00

‘ Source: DIISS Risk Mumigcnicnt 01/99



MAJOR INCIDENT REPORT

DH&SS / DFYS / Fairbanks Youth Facility

Name: Others Involved: Messrs Marsh. Onev. Shevlin and Yee
Date: 1/2/99 Time: 1420 Location: Detention

TYPE OF INCIDENT:

O  Escape from facility O Staffinjury =] Destruction of property

0 Resident substance abuse O Escape from escort Resident injury- self harm

O Unlawful evasion from pass O Resident injury- other O Pass violauon

O Physical assault on stall 13 Physical restraint O Disciplinary transfer to detention
O Physical assault on resident 0O Suicide attempt 0O Fire

O Contraband 3 Other: Use of Observation Cell

INCIDENT CHECKLIST:

ACTION DATE J TIME INITIALS
Initial CDO Notfficauon 1/2/99 1421 1§/
Imtial SDO Notification 1/2/99 1423 ¢/
Initial Nursing Notification
Mental Health Referral Submitted 1/4/99
Arm Restraints Applied 1/2/99 1430 /
Arm Restraints Removed 1/2/99 1523 /
Leg Restraints Applied 1/2/99 1430 d /
Leg Restraints Removed 1/2/99 1523 \J
Resident IN Observation Room 1/2/99 1431 V
Resident OUT Observation Room 1/2/99 1757

Resident FROM FYF TO Hospital
Resident FROM Hospital TO FYF
Detention Disciplinary Transfer Review
Parent Notification

Resident Return To Treatment Unit

Resident Disciplinary Wl'dice Served

DESCRIPTION OF INCIDENT:

started acting out, pounding, ;{_elhng, self-injury to himself by placing a staple in his arm, He removed
the staple after staff prompth. He continued poundingand yelling from his_room, was placed in cuffs and
moved to the Observation cell B. Once he was there clffs were removed, minutes later he started to pound
around aﬁam. He was goundmg the wall, so soft restraints were applied. He continued to spit and pound, his
lead on floor. Messrs Shevlin and Gney held him until he settled down. He calmed down after several minutes,
but refused to commit to appropriate béhavior, S0 the restraints were left on through the end of the shift.,



o it MAJOR INCIDENT REPORT

DH&SS /DFYS /Fairbanks Youth Facility

Name: Others Involved:

Date: 2/25/99 Time: 1910 Location:  Petention/PayToom

TYPE OF INCIDENT:

Staff injury i_J Destruction of property

Resident injury- selfharm ; J  Resident substance abuse
Resident injury- other 0  Pass violation

Physical restraint ! * Disciplinary transfer to detention
Suicide attempt 1 Fire

Other:

Escape from fecility
Escape from escort
Unlawful evasion from pass
Physical assault on staff
Physical assault on resident
Contraband

INCIDENT CHECKLIST:

CECCCD
CCCCCD

ACTION DATE TIME INITIALS
Initial CD O Notification
Initial SDO Notification
Initial Nursing Notification
Mental Health Referral Submitted
Arm Restraints Applied
Arm Restraints Removed
Leg Restraints Applied
Leg Restraints Removed
Resident IN Observation Room
Resident OUT Observation Room
Resident FROM FYF TO Hospital
Resident FROM Hosp.tal TO FYF
Detention Disciplinary Transfer Review
Parent Notification
Resident Return To Treatment Unit

Resident Disciplinary Notice Served 2/26/99

DESCRIPTION OF INCIDENT:

While the presentation on Aids was (?oing oniN AN AN s was sittin? in back of-$I":. J3$881Likept putting
his feet ond” fc_chair. fHH turned around and slappe&BW 1 in the Tace, then punched®® on the
side of his face. This writer and Mr. Yee separated the boys. Both boys were responsible for the incident.

S. Green R YC I

Submitted by:



MAJOR INCIDENT REPORT

DH&SS /DFYS /Fairbanks Youth Facility

Name: Others Involved: None
Date: 3/9/99 Time: 0940 Hours Location: MPR

TYPE OF INCIDENT:

[1 Escape from fecility Lj Staffinjury 1 Destruction of property
1 Escape from escort fj Resident injury- selfharm 1 Resident substance abuse
1 Unlawful evasion from pass CD Resident injury- other 1 Pass violation
1 Physical assault on staff 13 Physical restraint 1 Disciplinary transfer to detention
[1 Physical assaulton resident LJ  Suicide attempt 1 Fire
1 Contraband (3 Other: Use of Observation Cell
INCIDENT CHECKLIST:
ACTION DATE TIME INITIALS
Initial CD O Notification
Initial SDO Notification
Initial Nursing Notification
Mental Health Referral Submitted
Arm Restraints Applied 3/9/99 0940 NC
Arm Restraints Removed 3/9/99 1015 NC
Leg Restraints Applied
Leg Restraints Removed
Resident IN Observation Room 3/9/99 0945 NC
Resident OUT Observation Room 3/9/99 0952 NC

Resident FROM FYF TO Hospital
Resident FROM Hospital TO FYF
Detention Disciplinary Transfer Review
Parent Notification

Resident Return To Treatment Unit

Resident Disciplinary Notice Served

DESCRIPTION OF INCIDENT:

At 0040 Hrs Mr. Oney and Mr. Smith’s assistance was requested by detention staff in the MPR.  They were
asked to escort back to detention for refusing to follow teaching staff instructions. After xiting
the MPR door,m became agitated when Mr. Oney placed one hand on'his"shoulder, After walking only ten
feet down the hall, Steve stopped and placed his back against the wall. He stared into Mr. Oney’s eyeS andf said
“Don’t touch me like that.” Mr. Oney'said “Come on I6ts ?o fiH”said, “Don’t be touching me like that” At
that time Mr. Oney asked ot t resist, butJSHWcontinued to sand firm with his back o the wall. Saying



Incident Report

DESCRIPTION OF INCIDENT (continueq!:
Donttouch me like that.” Mr. Oney and Mr Smith asked JBSSSttto turn around and place his hands behind his
15 chest against the wall while moving his

refuse mit turn d4WWicround, placin
Qﬁn&_b&rgq,v plrss aci J?avg‘*%ggan 0 strugge At that trme I\ﬁr Cgoper moved 1n t assist by placing handeufts

Nello Cooper Jr. YC |l
Submitted by:

RECOMMENDATION:
Ishould receive a 230 paint fine from the review board suspended pending any other staff resistance.

Nello Cooper Jr. YC i
Shift Supervisor

MEDICAL DEPARTMENT REVIEW and RECOMMENDATIONS:

Nursing (for mediical incidents)

DISPOSITION:

19B8fcwas placed in the Ohservation cell for a short while and had no further incident. As JBWBHris already
serving a lengthy point fine an additional fine would have little impact. Since tfSSB&did not escalate further he
will receive & consequence ofa zero for the shift

JeffRigo
Unit LEader or Desisnee

REVIEWED BY:



— MAJOR INCIDENT REPORT i3k

DH&SS /DFYS /Fairbanks Youth Facility

Name: Others Involved: Mr. Adams and Mr. Oney

VCVI_I/\_ _IIV_

Date:  3/28/99 Time: 0945 Location: TX Unit/N.WingRm #5

TYPE OF INCIDENT:

n Escape from facility _ Staff injury 12 Destruction of property

1 Escape from escort 1 Resident injury- selfharm 1 Resident substance abuse

1 Unlawful evasion from pass Li Resident injury- other 1 Pass violation

Physical assault on staff 12  Physical restraint n Disciplinary transfer to detention

1 Physical assault on resident 0 Suicide attempt 1 Fire

o Contraband LJ Other:
INCIDENT CHECKLIST:

ACTION DATE TIME INITIALS

Initial CD O Notification 3/28/99 0951 TCO
Initial SDO Notification 3/28/99 0954 TCO
Initial Nursing Notification
Mental Health Referral Submitted
Arm Restraints Applied 3/28/99 0956 TCO
Arm Restraints Removed 3/28/99 1014 TCO

Leg Restraints Applied

Leg Restraints Removed

Resident IN Observation Room
Resident O U T Observation Room
Resident FROM FYF TO Hospital
Resident FROM Hospital TO FYF
Detention Disciplinary Transfer Review
Parent Notification

Resident Return To Treatment Unit

Resident Disciplinary Notice Served

4\%ESCRIPTION OF INCIDENT:

HSfcecame upset about feedback he was receiving abaclt his behavior during points meeting and was sent to is
room. On the way to_his room"85@® reached across the staiff desk and threw'the metal file box damaging the lid
. continued walking to his room and closed the door. While in his room be%an bangm around,
disrupting the unit and Mot following staff directives to quit acting out. Mr, Oney decided to stripd /* 's room
0 prevent further desgucno,n of Qropert}/]._ While Mr. Adﬁms and Mr. Oney Were stn(g)lpjng th% room.afc
became uncooperative by laying do\vn'on his bed to prevent himself from beingsearched for items that he may



Major Incident Report 2

DESCRIPTION OF INCIDENT {continued™:

Use to ha{]m mselfwﬂﬂasdoc% ented In th(? Fﬂast. Was assisted off his bed by Mr. Oneg aﬂd r Ad

and searched. During the search,“pushed Mr. Oney's arm awa,)( In an attempt t0 not be searcneq. Ater the
room was strippedy™ (H"was left in his r?om with only J'i roll é)ftm et paper In order to, take some time to calm
?own. BWPfeeing the resourceful Xoung ad that s Is decioed to plug the tollet with his tissue manattemgt 0
lood hl%eroom. t this point”Bftwas placed in handcufrs as he was escal%nrﬁ\% i negative behaviar, Insisting
tat he e, transferred to the detention unit.  After a short Intervention with Mr. Oney,BW>was able to de-
escalate hymself and control his benavior, weﬁ given his bed back an? Iris other Rersonal ltems will be
returned it he cemonstrates that he can control his benavior. Mr. Oney was able to repair the metal file box.

T. On,eY
Submitted by:
RECOMMENDATION:
should be given his personal items by the end of the dayshifl if he controls his behavior.
Tim Oney
Shift Supervisor
MEDICAL DEPARTMENT REVIEW and RECOMMENDATIONS:

Nursing (for medical incidents)
DISPOSITION:

A9OMII continue to create management difficulties until (if) rebléys Into the program, It is important that staff
mainain an acute awareness of his potential for lashing out/destroying property/striking others.  Making
s|gn|fhcantt %tttﬁm%ts to help A remain on the Treatment Unit (as Opposed to transferring to detention) 1S
important at this time,

M. Short ,
Unit Leader or Designee

REVIEWED BY:
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Name: 99/"BFfESI£&E

Date:  3/29/99

TYPE OF INCIDENT:

Escape from facility
Escape from escort
Unlawful evasion from pass

MAJOR INCIDENT REPORT

DH&SS /DFYS /Fairbanks Youth Facility

Time:

Others Involved:

1205

Staff injury

Resident injury- selfharm
Resident injury- other

Mr. Klaich, Mr. Oney

Location:

\Vev->A vV
NW Room #5

Destruction of property
Resident substance abuse
Pass violation

Disciplinary transfer to detention
Fire

Physical restraint 0
Suicide attempt —
Other:

Physical assault on staff
Physical assault on resident
Contraband

Do<000
Do=e0O0d

INCIDENT CHECKLIST:

ACTION DATE TIME INITIALS

Initial CD O Notification
Initial SDO Notification

N/A

3/29/99 TCO

1209

Initial Nursing Notification

Mental Health Referral Submitted
TCO

TCO

1205
1248

3/29/99
3/29/99

Arm Restraints Applied

Arm Restraints Removed

Leg Restraints Applied

Leg Restraints Removed

Resident IN Observation Room
Resident O U T Observation Foom
Resident FROM FYF TO Hospital
Resident FROM Hospital TO FYF
Detention Disciplinary Transfer Review "1
Parent Notification

Resident Return To Treatment Unit

Resident Disciplinary Notice Served

DESCRIPTION OF INCIDENT:

While returning to the Treatment Unit from school it was reported b;{ teaching staff that®8l*was verbally
abusive towards another resident and a substitute teacher. While on the unitEQfrwas counseled about his
behavior. ®*Phlamed his behavior on others and beqan escalating. emSPstated several times that he would
make a shank and stab the other resident or assault staf in an attenpt to be transferred back to detention. He
was given instructions to take time to calm down and left in his room to consider his actions.Ab chose to
escalate by banging around his room. £]jgPwas given several opportunities to get himself together.




Major Incident Report 2

DESCRIPTION OF INCIDENT (continued):
decided to destro thmgs In fis room, breaking a Rubbermaid trash car) Staffstn ftI s cell of all his
erionals ana bed gthe foom str|p€ffl began osturing at staff not fo||0W| g) Urherous, w mings 10
acK_ gown. "M"scalat #% to M negan put his 1 resswe on Mr

he sitation
Oney's chest, AN /as |c[<|y restramedgn ?Eandg Uffs put on.flfgag”emained in cu su || hewsable 0
regain control of himself, 43 minutes later,

Tim Qne
S{mente)é by.

RECOMMENDATION:

Q ~will not be given his personals until his treatment team decides it will be apgrop riate, The treatment team
Should again discliss the seriousness of these threatening and assaultive behaviors with”

Tim Oney
Shift Supervisor

MEDICAL DEPARTMENT REVIEW and RECOMMENDATIONS:

Nursing (for medical incioents)
DISPOSITION:
threats are senous 8 |s his a resswe acting out. Al staff are commended for their handling

many acting out incidents on 327, may not be possible to prevenfiSS/s transfer to Detention
inthie future but efforts will continue to be made with a non -Detention goal in mind.

Mike Short
Unit Leader or Designee

REVIEWED BY:



MAJOR INCIDENT REPORT

DH&SS /DFYS /Fairbanks Youth Facility

Name: Others Involved:
Date: 4/3/99 Time: 0835 Location: MPR

TYPE OF INCIDENT:

1 Escape from fcility 1 Staff injury 1 Destruction of property

1 Escape from escort 1 Resident injury- selfharm 1 Resident substance abuse

1 Unlawful evasion from pass 1 Resident injury- other 1 Pass violation

Physical assault on staff Physical restraint Disciplinary transfer to detention

[2 Physical assaulton resident 1 Suicide attempt 1 Fire

7 Contraband 1 Other:
INCIDENT CHECKLIST:

ACTION DATE TIME INITIALS

Initial CD O Notification 4/3/99 0838 SM
Initial SDO Notification N/A per JR
Initial Nursing Notification N/A
Mental Health Referral Submitted N/A
Arm Restraints Applied 4/3/99 (soft) 0835 SM
Arm Restraints Removed 4/3/99 0905 SM for AK
Leg Restraints Applied N/A
Leg Restraints Removed N/A "e\?
Resident IN Observation Room 4/3/99 0838 SM
Resident OUT Observation Room 4/3/99 1330 SM for AK
Resident FROM FYF TO Hospital N/A
Resident FROM Hospital TO FYF N/A
Detention Disciplinary Transfer Review  4/4/99 0830 SM forTCO
Parent Notification 4/3/99 0920 (No contact/phone disconnected) SM
Resident Return To Treatment Unit N/A
Resident Disciplinary Notice Served 4/3/99 0940 SM

DESCRIPTION OF INCIDENT:

While in line at Breakfast in the MPR | jpBtmd hegan bickering at each other and swearing, = poked
'fllgttwith an eloow (lightly). pushedflfc forcefullr and squared off with him. | stepped in between
themboth, facing Iplaced my hand on HJW fc's chest to prevent him from striking out at m

pushed me. | attempted a control tactic on 'fljBPsarm and he continued to push me. .~ was pushed to the
wall. Mr. Klaich then assisted me in taking to the ground. Mr. Marsh arrived with restraints, Was
restrained, and taken to Detention.



MAJOR. INCIDENT REPORT

DH&SS / DFYS / Fairbanks Youth Facility

Name: Others Involved:

Date: 4/20/99 Time: 1105 Location: MPR

TYPE OF INCIDENT:

O Escape from facility O Staff injury O Destruction of property
O Escape from escort O Resident injury- s harm O Resident substance abuse
O Unlawful evasion from pass O Resident injury- other O Pass violation
O Physical assault on staff Physical restraint O Disciplinary transfer to detention
O Physical assault on resident O Suicide attempt O Fire
0 Contraband 0 Other: Use of Observation Cell
INCIDENT CHECKLIST:
ACTION DATE TIME INITIALS
Initial CDO Notification
Initial SDO Notification
Initial Nursing Notification
Mental Health Referral Submitted
Arm Restraints Applied 4/20/99 V- 1105 NC
Arm Restraints Removed 4/20/99 1130
Leg Restraints Applied
Leg Restraints Removed
Resident IN Observation Room 4/20/99 1108 NC
Resident OUT Observation Room 4/20/99 1245 JR

Resident FROM FYF TO Hospital
Resident FROM Hospital TO FYF
Detention Disciplinary Transfer Review
Parent Notification

Resident Return To Treatment Urut

Resident Discipliney Notice Served

PESCPrPTIOx OF INCIDENT:

On the above date, 4I®was é)hysmall strained with handcuffs for attem gmg 0 attack"B%SSS@'— At that
time, there was no observable provocation for the attempted ........ 4H™Cvas escorted from the MPR by Mr
Green and Mr. Smith from treatment unit to detention and placed in the observation room.

Nello Coper. YC Il
Submitted y:



MAJOR INCIDENT REPORT

DH&SS /DFYS /Fairbanks Youth Facility

Name: Others Involved: n/a
A_ v -

Date: 04/23/99 " Time: 1550 Location: TX UnitFA and TX Unit
TYPE OF INCIDENT:

1 Escape from fecility  Staff injury 7] Destruction of property

1 Escape from escort 1 Resident injury- selfharm 1 Resident substance abuse

— Unlawful evrKinn from one? 1 Resident injury- other f~] Pass violation

_ Physiical assaulton staff (2 Physical restraint 1 Disciplinary transfer to detention

1 Physical assault on resident [ Suicide attempt [ Fire

—1 Contraband 2 Other: Attempted destruction of property
INCIDENT CHECKLIST:

ACTION DATE TIME INITIALS

Initial CD O Notification 04/23/99 1905 KM
Initial SDO Notification 04/23/99 1906 KM

Initial Nursing Notification

Mental Health Referral Submitted

Arm Restraints Applied 04/23/99 1907 KM
Arm Restraints Removed 04/23/99 1929 KM
Leg Restraints Applied

Leg Restraints Removed

Resident IN Observation Room

Resident OUT Observation Room

Resident FROM FYF TO Hospital

Resident FROM Hospital TO FYF

Detention Disciplinary Transfer Review

Parent Notification

Resident Return To Treatment Unit

Resident Disciplinary Notice Served

DESCRIPTION OF INCIDENT:

During P.E. in the Fenced Area began having difficulty with several of his teammates and escalateq to
swearm% at them.. He then quit the %ame opting o g0 to his room. On the way in,"intentionally stepped on
the Unit's handheld radio trying. To damage’ it. ~ This writer restrained his arms to remove him from the
radjo/keeme him from damaging’it, and to Telp assist him take control of his escalating behaviors. With the
assistance of Mr. Kuntz, fIB~was escorted to his room and the Unit was closed, jgoE was again given the
opportunity to control himself, but choose to throw his hygiene items into his toilet, arms Were again



Major Incident Report

restrained and he. was algain %iven directives H),b%have himself in his room. ,Aé thi% point*™JJ made a
commytment to this writer'to benave and was left in nis room for a cooling-off period.. The ynit was re-opened
out within 5m|nutes"’\f% Was h|tt|ng nis (yvmdow with his ?_haw head, rF\nd hands. The Unit was again closed
and"Urwas restrained by this writgr and Mr. Adams applied handcuffs, attempted to kick ‘staff while
they att r;][pteglga;o help him regain control. Wit staff present, calmed down and the hanacuffs were

[EMmove

K.J. Milie
Su%mitteds by
RECOMMENDATION:

AlthoughQHfc’s recovery time is quicker and he was able to resume regular unit activities by 2000 his acting

out befaviors continue to regularw disrupt Unit routines. out ePLsodes appear to be not only
maanulanon attempts for atténtion, but also to ruin fun actjvities for others. It Is hoped that-"" will sogh

require less hands-on intervention, respond better to staff directives, and leam more productive ways to gain
attention and release his built up energy

K.J, Milies

Shift Supervisor

MEDICAL DEPARTMENT REVIEW antf RECOMMENDATIONS:

Nursing (for medical incidents)

DISPOSITION:

Incident handled appropriately. Staff are again commended for their efforts and patience in working with this
difficult young man. 1t is [T ke lywill require adisciplinary transfer to detention in the near future.

Shawn Marsh for M.S.
Unit Leader or Designee

REVIEWED BY.



MAJOR INCIDENT REPORT

DH&SS / DFYS / Fairbanks Youth Facility

Name: Others Involved: Ms. Drew, YC Il
YTV
Date: 5-13-99 Time: 0940 Location: FYF TX UNIT
TYPE OF INCIDENT:
0O Escape from facility O Staff injury I 1 Destruction of property
0 Escape from escort O Resident injury- self harm . Resident substance abuse
O Unlawful evasion from pass O Resident injury- other ] Pass violation
Physical assault on staff O Physical restraint S Disciplinary transfer to detention
O Physical assault on resident 0 Suicide attempt 1 Fire
0 Contraband 0 Other: Refusal to meet minimum treatment expectations
INCIDENT CHECKLIST:
ACTION DATE TIME INITIALS
Initial CDO Notification
Initial SDO Notification
Initial Nursing Notification
Mental Health Referral Submitted
Arm Restraints Applied 5-13-99 0939 SCM
Arm Restraints Removed 5-13-99 1030 SCM for RS
Leg Restraints Applied
Leg Restraints Removed
Resident IN Observation Room 5-13-99 0940 SCM
Resident OUT Observation Room 5-13-99 1115 SCM for RS
Resident FROM FYF TO Hospital
Resident FROM Hospital TO FYF
Detention Disciplinary Transfer Review 5-14-99 0845 MS
Parent Notification 5-13-99
Resident Return To Treatment Unit
Resident Disciplinary Notice Served 5-13-99 1625 TCO

DESCRIPTION OF INCIDENT:

On the evening of 05-12-99, Ms. Drew infr med all KP workers that there would be no talking unless work related. It became
necessary to repeatedly confrontjSSSftand several other workers, as they were consistently off task, singing, taunting others, and
engaging in general horseplay, ~m Ilp was resistant to correction when instructed to redo certain tasks. As Ms. Drew stooped down
with her knees bent to stack and put away detention trays on a lower shelf by the steam table, Ray came up behind her and brushed her
back with his upper thigh / groin area. Ray continued to remain staunchly in that position as Ms. Drew attempted to stand up, making
it difficult to do so. When Ms. Drew did get to her feet, Ray still hovered within inches of her. At that point, Ms. Drew pushed him in
the chest to move him away, and he finally took a step back. Ray then complied with her instruction to return to the unit immediately.
As Ray is involved in sexual offender treatment at FYF, he was approached this morning by members of the SOTC TX Team (this
writer, Mr. Beall, and MHC Levit) to discuss this incident. During the meeting, Ray steadfastly refused to accept any level of



MAJOR INCIDENT REPORT

DH&SS / DFYS / Fairbanks Youth Facility

Name: Others Involved:
Date: 06/23/99 Time: 1853 Location: TX

TYPE OF INCIDENT:

O Escape from facility O Staff injury O Destruction of property
O Escape from escort O Resident injury- self harm O Resident substance abuse
O Unlawful evasion from pass O Resident injury- other O Pass violation
O Physical assault on staff O Physical restraint Disciplinary transfer to detention
ia Physical assault on resident O Suicide attempt O Fire
0O Contraband O Other:
INCIDENT CHECKLIST:
ACTION DATE TUVIE INITIALS
Initial CDO Notification 6/23/99 1845 JK
Initial SDO Notification 06/23/99 1850 JK
Initial Nursing Notification
Mental Health Referral Submitted
Arm Restraints Applied 6/23/99 1853 JA
Arm Restraints Removed 06/23/99 1900 JS
Leg Restraints Applied
Leg Restraints Removed
Resident IN Observation Room 6/23/99 1900 JS
Resident OUT Observation Room 06/23/99 2020 JA
Resident FROM FYF TO Hospital
Resident FROM Hospital TO FYF
Detention Disciplinary Transfer Review
Parent Notification
Resident Return To Treatment Unit 06/23/99 2025 JA
Resident Disciplinary Notice Served
DESCRIPTION OF INCIDENT:
During open unit time, ~B”blked up and shoved from behind for no apparent reason. »was
confronted! by this writer and told 1o go to his room. lowly complied, mumblmq obscenities and threats.

Mr, Adams counseled Mfitabout his behaviors, informed him to pack up his personal hé onglngs as he was being
placed on automatic TRS, and was told not to act turther. Upon clsing his "or,48fcJproceeded to hang on his
c.oor several times. SDO Short was notified of the situation and authorized a transfer to Detention



Major Incident Report 2

DESCRIPTION OF INCIDENT (continued):

Was u,nwillingneto comﬁly with the unit expectations. When  approached,Megggwas unwilling to make a
commitment, ne was cufféd and escorted to Detention without Incident.

J. Klaich
Submitted hy:

RECOMMENDATION:

With prior approval SDO Short. Mr. Klajch (}?D(})\) anP Mr. Adams %Jrimarg c(?unselor fordM met with®®P
to see If he Was willing to cormnit to following the rules. ~Wktated he aCtea out because he was upset and
wanted to take out hiS frustrations on someone. He committed to following the rules and not o act outjnis
frustrations on others, was, Informed that he was still on TRS and that a 100 point fine for Anti-socia
Physical Behavior would assessed. 4#R"etumed to the TX Unit at 2025.

K.J, Milies
Shift Supervisor

MEDICAL DEPARTMENT REVIEW and RECOMMENDATIONS:

Nursing (for medical incidents)
DISPOSITION:
Staff did a good Lob dealing with . during his “crisis” situation. - The adjustment period in the observation

room appears to have worked effectively. = is an emotionally disturbed, explosive fellow who requires much
staff intervention/monitoring,

Mike Short |
Unit Leader or Designee

REVIEWED BY:
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MAJOR INCIDENT REPORT

DH&SS / DJJ / Fairbanks Youth Facility
Name Others Involved: Mr.Kline. Ms. Foraue and AST Officer Eldridge
Date: 12/14/99 Time: 0243 Location: FYF Detention Intake

TYPE OF INCIDENT:

Destruction of propenv

Resident substance abuse

Pass violation

Disciplinary transfer to detention
Fire

Other:

m| Escape from facility

O Escape from escort

O Unlawful evasion from pass
12 Physical assault on staff

O Physical assault on resident
O Contraband

"Vv .
INCIDENT CHECKLIST:

Staff injury

Resident injury- self harm
Resident injury- other
Physical restraint

Suicide attempt

Forced Move

Ooos~>Ooo
Ooooooano

ACTION DATE TIME INITIALS
liuual CDO Notification 12/14/99 0245 RK
Initial SDO Notification
Initial Nursing Notification 1
Mental Health Referral Si«.........
Arm Restraints Applied 12/14/99 0245 RK
Arm Restraints Removed 12/14/99 0255 RK
Leg Restraints Applied
Leg Restraints Removed 1
Resident LN Observauon Room |
Resident OUT Observation Room
Resident FROM FYF TO Hospital
Resident FROM Hospital TO FYF
Detention Disciplinary Frans.er Review
Parent Notification r e
Resident Return To Treatment Unit
Resident Disciplinary Notice Served
Staff Debriefing Conducted 12/14/99 0400 RK
Staff Debrief Report ouomittcd 12/14/99 0500 RK
Other:

DESCRIPTION OF INCIDENT:

JSSttfras brouqht into detention on a no bail warrant for absconding placement. On call Social Worker Randy
aoen had contacted this writer within minutes of her arrival at 0315 AST Officer EIdr|d([1e had escorted her
without handcuffs statm? that she had been copperative until arrving at the. intake sally port. &S&was

""cooPeratn_/e and verbally abusive. Ms. Forgue (CDO) arrived on the tnit within minutes of her arrival,

was placed in cuffs for a pat search due ;0 her refusal to remove coat, shoes and pocket coptents. While Mrs.

Fortilie was pat searching her, attempting to remove her'shoe."8kicked at Ms. Forgue. Officer Eldriage and



y  Major Incident Report

DESCRIPTION OF EVCIDENT (continued!:

Mr Klinelowered her to the roor with Off|ce EIdr|d%e securing her feet/legs and Mr. Kline securing her head.

flfy JNﬁan to cp and discontinued str rwth in"three mingites. Acomm|tm?ntt cooperate Was obtained

an cu S Wwere removed at During e pat searc %small a0s Wwere T and retaine yO |ce(§

eba[g containgd a stemg oSsibl an uana.  Officer Eldr ge Was release é) te

EV m(? rest of the m|t C!:rg esent Afo™also thréatened suicide to myself and Officer
dridge. A mmute 0g Was Starte

R Kline
Submitted Ty

RECOMMENDATION:

Concur with ac%gn taken. Also this information should be on f0"®9's Social Worker. The Socia
(K shouta DE AWArE 0 Uncooperativeness, contraband and suicld/. as

Tvler Yee YC |l
Shift Supervisor

MEDICAL DEPARTMENT REVIEW and RECOMMENDATIONS:

Nursing (for medical incidents)
DISPOSITION:

Concur with action taken. Iffl™™ps not released a mental health referral will be made. Cara will be Diaced ona
BHminute watch while she's here

Jeff Riuo
Unit Leader or Desmnee

PIPTEWED BY:

See Response to debriefing memo
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Patricia Leeman

PO B?x 164

Bethel, AK 908D

February 28 2000
a{)(geseintlattgve Carl Morgan V&
Juneau QH)l

Dear Representative Morgan;

lam, vyrrtrng t0 ask ¥four assistance in Igettrn? a hearrng scheduled, for HB 184 a bil
ertarnrngt peace officer retirement for’ emp g/ees of Our State’s juvenile correctiona
acliities.” This il was  introauced dHrrnlr_;| the last leqislative session, and 1t ISy
understanding that it was assigned to the Mouse Health Education and ‘Social Services

Committee.

You may not be aware of the | rneqm that currentIX exists within the Public EmJ)IO}/]ees
trrem nt System z# é:)ertarns 10 employees ofluve lle correcfjonal facilities. - Clrrept
adult correct jonal officers and adyit “and juvenile, propation officers are memgers of

Beace officer retirement system. Juvenile’ correctional employees are excluoed from t

enefit,

| am currently_employed at the Bethel Youth Facility. Given the fact that juvenile
correctron§ flacrlrtre? are Focate In Fairbanks, Anchoragey Nome, Juneau, ants BetJn Wa
matter clearly has statewide Implications.

In Past years | have Ftso N emp r??’ed as an adult correctional ﬁﬁrcer an adult Probatron

offloer, “ang ajuvenile propation officer. Havrng ex errence In these areas 0f c0 rectrons

and_now n |Ovenile faciities, Zam. well awafe of the rran similar aspects of tese

Posrﬁrons believe that the e%trrty ?f the current S ea/%e Wgs reco J%

[%rs atUre some years a%o when ation was ass e Senate and the ouse
orlly to be vetoed by the Governor Hic eI

In recent years Alaska and the nation have focused | rncreasrnq on juvenile crrme Few
would ar uI #elreve that the ?tresses anﬁ risks assoclated W?rk"t]t% r(){r a dall I\X has(s
with auve lle offenders are an ess than t 05e assoclated wit %d t ofienaers. Much, IS
asked of those res onsrbe or the sa et}/ security, and renailitatiye opﬁ)ortunrtres
rovided | hn our cory ctronaI facrlrtre md those employees in our Lrvenrle facliities must
fovige these services for a og atr%n drstrn% uisheg by its Impulsiveness. _ Staff are
ssau ted and t ey must Intervene in physical & ercatrons betvvee resi ents They must

hysicall contr? residents who are frtte ting to harm themselves or others, The must
Ltect e puolic by ensura tgat acllities are secure, and t eéy must prevent eSapes,
ey must remain calm and Professional in the most trying of circumstances and in' the
face ofaggression and violence dlirected toward them.



HB 184
Page 2

Perhaps the title of Y u!b Counselor Is melegfdmg Youth Counselors are expecteg to
counsel Jorowde renanilitative services to ortenders Inadditjon to, not instead of
securl control { nctlons he Alaska Statutes aaqress the status of Yout
ouns lors as rpea?e Icers |n AS 12270 cn reads, In part “Youth Counselors
have the powers of a peace officer with respect to the servhce of process, the mak mrg
arrestscf |nors who_ violate stﬁte o munic (Pal aw, and the execution of orders of the
coTrt relating to luvemles and shall assl?t and advise the courts In the furtherance of the
weltare and “control of minors under the court urisdiction.” Grantm% Bgace officer
rethement to Youth Cougsel rs, Unit Leaders, %Hpennten ﬁnts would. be consjstent
with probation officers and adult corrections, and would correct the current ineguity In the

system.

Thank you very mych for takm the time o reyiew th|s tter an lwo ld very much
?/ slljstan thmmf on tY] raheaﬂng | Ican%rovlijde

rC|ate ce inge n
gg&tfonal ormation that mgyl)e elp ul, Jwould be pyto do 0.

Sincerely,

Patricia Leeman



Sec. 39.35.370. Retirement benefits.

(a) Subject to AS 39.35.450 , a terminated employee is eligible for a normal retirement benefit

(1) at age 60 with at least five years credited service;
(2) with at least 20 years of credited service as a peace officer or fire fighter; or

(3) with at least 30 years of credited service for all other employees.

(b) Subject to /S 39.35.450, a terminated employee is eligible for an early retirement benefit
at age 55 with at least five years credited service. An actuarial adjustment shall be made to
retirement benefits paid under this section for an early retirement benefit. The monthly amount of a
retirement benefit that would be due under (c) of this section shall be reduced by multiplying one-half
of one percent times the number of months, to the nearest month, by which the retirement date of the

employee falls short of the date that the employee reaches age 60.

(c) The monthly amount of a retirement benefit for a peace officer or fire fighter is two percent
of the average monthly compensation times the years of credited service through 10 years, plus two
and one-half percent of the average monthly compensation times the years of service over 10 years.

For all other employees it is

(1) two percent of the average monthly compensation times all years of service before July 1,
1986, and for years of service through a total of 10 years; plus

(2) two and one-quarter percent of the average monthly compensation times all years of service
after June 30,1986, over 10 years of total service through 20 years; plus

(3) two and one-half percent of the average monthly compensation times all years of service
after June 30,1986, over 20 years of total service.

(d) The monthly amount of a retirement benefit for a deferred vested member shall be
determined in accordance with (c) of this section as it was in effect on the date of the employee's

termination of employment.

(e) Benefits payable under this section accrue from the first day of the month after which all of
the following requirements are met: (1) the member meets the eligibility requirements of this section;
(2) the member terminates employment; and (3) the member applies for retirement. The benefits are
payable the last day of the month. If payment is delayed, a retroactive payment shall be made to
cover the period of deferment. The last payment shall be made for the month in which a benefit is

payable under this section.

(f) A member who is vested in the system as a peace officer or fire fighter at the time the
member incurs a permanent disability of at least 33 1/3 per cent under workers' compensation and
who (1) undergoes retrain ng because of the disability; and (2) is subsequently employed with the
state or other employer inj rosition other than peace officer or fire fighter, is eligible for a normal
retirement benefit as a pea, 1 [ficer or fire fighter under (a) and (c) of this section upon completing

20 years of credited servic

A ffected Statutes/ Regulations



