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AS 29.35.130;
(11) subject to AS 28.01.010, regulate the licensing and operation of

motor vehicles and operators;

(12) engage in activities authorized under AS 29.47.460;

(13) contain, clean up, or prevent a release or threatened release of oil
or a hazardous substance, and exercise a power granted to a municipality under
AS 46.04, AS 46.08, or AS 46.09; the borough shall exercise its authority under this
paragraph in a manner that is consistent with a regional master plan prepared by the
Department of Environmental Conservation under AS 46.04.210.

* Sec. 5. AS 38.05.810(0 isamended to read:
(0 The commissioner shall lease state land for telephone or electric

transmission and distribution lines for less than the appraised value of the land if the
lessee is a nonprofit cooperative association organized under AS 10.25. The
commissioner may lease state land that is not located within the boundary of a
municipality for the disposal of garbage, refuse, trash, or other waste material for less
than the appraised value of the land if the lessee is approved by the commissioner
and collects and disposes [A LICENSED PUBLIC UTILITY AUTHORIZED TO
COLLECT AND DISPOSE] of garbage, refuse, trash, or other waste material outside
the boundaries of a municipality. Before determining the annual rental, the
commissioner snall consider the nature of the public service rendered by the nonprofit
cooperative association or approved lessee [LICENSED PUBLIC UTILITY] and the
terms of the grant under which the land was acquired by the state. A nonprofit
cooperative association may not construct improvements other than transmission or
distribution lines and substations on land leased under this subsection. An approved
lessee [A LICENSED PUBLIC UTILITY] may not construct permanent improvements
on land leased under this subsection that arc not related to the purpose of the lease.
*Sec. 6. AS 42.05.711(1) is amended to read:

(D A person, utility, or cooperative that is exempt from regulation under (@),
[OR] (@) - (). (). or (K) of this section is not subject to regulation by a municipality
under AS 29.35.060 and 29.35.070.

*Sec. 7. AS 42.05.712(h) isamended to read:

CSHII 178< ) -
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(D) A utility or cooperative that is already exempt from regulation under this
section or that is exempt from regulation under /.S 42.05.711(e) [, (),] or (K) may
elect to terminate Its exemption in the same manner.
* Sec. 8. AS 45.50.572(d) isamended to read:
(@ AS 45.50.562 - 45.50.596
(D apply to long distance telecommunications services provided by
public utilities®
(2 ( AS 45.50.562 -45.50.596] do not apply to
£A) other services provided by public utilities that have been
issued a certificate of public convenience and necessity under AS 42.05: or
(1Y) solid waste collection and disposal that is regulated by
n municipality under AS 29.35.050 where the municipality has uranted the
private carrier an exclusive franchise to operate in an area.
*Sec. 9. REPEAL OF STATUTES, (@ AS 29.35.050(a) and 29.35.050(b) are repealed.
® AS 42.05.431 (0, 42.05.431(g). 42.05.711 (i), 42.05.711 (m), and 42.05.990(4)(F)

arc repealed.
* Sec. 10. Sections 1, 2, 4, 8, and 9(a) of this Act take effect immediately under

AS 01.10.070(c)-
* Sec. 11. Except as provided in sec. 10 of this, Act, this Act takes effect January 1, 2000.

7- CS11B 178( )
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Amendment

G version of the bill: Section 2 (e) (1) Line 14 insert after customers no [at]
more than "

This amendment caps the rates. Present language fixes the rates.
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MEMORANDUM

TO: Jonathan Lack
FROM: Steven E. Mulder
DATE: April 29, 1999
RE: HB 178

Jonathan, thank you tor the committee substitute work draft.

Section 2(e)(3) continues existing stale law requiring a municipality to compensate
a certificate holder when a “taking”ccurs. Under state law, a utility holding a certificate
has a property interest in its certificated operations. Currently, under AS 29.35.050(b),
the governing body ofa municipality may not prohibit a certificate holder from
continuing its authorized collection and disposal services until ithas purchased the
“Certificate, equipment and facilities of the carrier, or that portion of the certificate that
would be affected, at fairmarket value.””

In reviewing the drafi committee substitute, itappears section 2(c)(2)(B) should be
changed to be consistent with the (e)( 1) five year term requirement. We suggest the

following language be added to (e)(2)(B):

One of the franchise holders in the area of competition must be the public utility
that provided residential or commercial solid waste collection and disposal service
in that service urea on the day before the effective date of this section under a
certificate issued by the Alaska Public Utilities Commission:the franchise must be
for n term ofat least five years from the later of the date that the franchise was

granted .or January 1.2000: or
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Also, I attended the Anchorage Assembly work session on HB 178 on Tuesday
morning of this week and the lunch meeting of the Solid Waste Advisory Commission on

Wednesday. The following isa discussion of issues raised at those meetings and some

suggested language changes that would address those concerns.

1 Some members of the advisory commission expressed the view that AS
29.35.050(a) should not be repealed but rather a new subsection (8) added to state:

(8) grant franchises under (c) of this statute.

2. There was concern that paragraph (e) of section 2 ofHB 178 may not clearly

allow the Municipality of Anchorage to maintain the current checkerboard of sendee

areas. A suggestion was made to delete this sentence:

[THE MUNICIPALITY MAY SATISFY THE REQUIREMENT OF THIS
SUBSECTION EITHER BY OPERATING THE SERVICE ITSELF, WI TH
MUNICIPAL OFFICIALS AND EMPLOYEES, OR BY GRANTING ONI* OR
MORE FRANCHISES TO A PRIVATE CARRIER TO PROVIDE THE

SERVICE.]

And to substitute:

In implementing this requirement, the municipality may operate the service itself:
itmav also grant one or more Ranchises to provide the service. Where the
municipality holds a certificate from the Alaska Public Utilities Commission to
provide solid wa ste collection and disposal service, itmav retain exclusive or non —
exclusive authority to continue to provide such service in its service area.
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3. There was a suggestion to add to the end of (e)(3):

,provided however, the obligation to purchase shall not exist after sanuary 1,
2005.

4. Some would be comforted by additionally adding to (e)(3) the following:

no franchisee shall be entitled to compensation solely as a result of expiration of
any franchise granted under (e).

Please note that the Solid Waste Advisory Commission did not vote to formally
recommend the above possible changes; however, these arc suggestions of language

changes that could address concerns of some members of the commission.

¢cc: Pal Harmon

4]
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April 21,1999

Mary K. Hughes, Esq.
Municipal Attorney
Municipality of Anchorage
P.0. Box 196650

Anchorage, Alaska 99519-6650

Re: House Bill 178

Dear Ms. Hughes:

You have requested our review and evaluation of House Bill 178, paying
special attention to whether the proposed legislation isconstitutional. This letter

constitutes our analysis.

House Bill 178 appears to signify an attempt by a single foreign corporation,
Waste Management, Inc., to exert itsmarket power in the Alaska economy at the expense nf
local governments, and ultimately, the residents of the State. House Bill 178 ispeculiar in
one respect, however, because it places the State in a new “facilitating”role with respect 1i
substantial market power consolidation affecting the State. Rather than resisting the trend
in the private sector toward market consolidation within Alaska, House Bill 178 isunique
because 1t proposes that the State actually take the proactive step of creating and sanctioning
amonopoly in the State 3 refuse industry.

Proponents of House Bill 178 may view the bill as simply transferring
regulator) "oversight of the refuse industry from state to local government. But the bill does
much more than that. Iteffectively diminishes the regulatory capacity of local government
by extending new and exclusive rights to the private company currently certified to collect
refuse in many ol Alaska 3communities. A comparison of the current regulatory scheme
with the proposed regulatory regime will highlight a few of these shortcomings.
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Under the existing regulatory scheme, a refuse company must acquire a
Certificate of Public Convenience and Necessity from the Alaska Public Utilities
Commission. AS 42.05.221(a). The Certificate of Public Convenience and Necessity iIsa
property right which isentitled to protection. Homer Electric Ass i v. City of K enai. 423
P.2d 285, 289-90 (Alaska 1967). But the Certificate does not grant the Certificate holder a
monopoly right to provide exclusive utility service. Chugach Electric Ass i v. City of
Anchorage. 426 P.2d 1001, 1003 (Alaska 1967); Homer Electric Ass A1 v. City of Kenai .423
P.2d 285, 289 (Alaska 1967). The utility is always subject to competition from other private
companies or from the municipality itself. Chugach Electric Ass i .supra; Hrmcr Electric

Ass 71 .supra.

In contrast, under proposed Section 2(e) of House Bill 178, the rights of a
refuse collector currently possessing a Certificate from the AP UC would be greatly
expanded at the expense of the municipalities and residents of the State. No longer would
the refuse collector be subject to free and open competition. Instead the public utility
would be insulated from competition and would be entitled to monopoly rights and
monopoly profits. Under subsections one and two of Section 2(e), the refuse collector
would have either the right to be granted an exclusive franchise by the municipality for at
least five years, or, ifthe municipality determines that an unrestrained monopoly was not in
its residents best interests, the right to have its assets purchased at fair market value by the
municipality. Any refuse collection monopoly created and sanctio ~d under ITouse Bill 178
would enjoy immunity from antitrust regulation under the State antitrust laws pursuant to

Section 8 of House Bill 178.

Viewed from an antitrust perspective, House Bill 178 ends competition in the
refuse industry in Alaska in favor of establishing monopolies. The purpose of the antitrust
laws is to protect competition and to prevent monopoly. Standard Oil Co. v. Federal Trade
Commission.340 U.S. 231, 248-49 (1951). By stamping out competition, establishing a
monopoly, and then granting that monopoly immunity under the state antitrust laws,
House Bill 178 turns the underlying policy for the state antitrust laws on its head.

Given House Bill US 3purpose of ending free competition in the refuse
industry while simultaneously protecting the property rights of currently certified refuse
collectors, the situation becomes even more problematic when multiple refuse collectors are
certified by the AP UC in any given service area. In this situation under the proposed art,
the municipalities arc required to bestow a monopoly on one refuse collector while
simultaneously buying out any other certificated refuse collectors. Section 2(g), 1L 25-29.
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The net result is to place a tremendous financial burden upon municipalities at a time of
dwindling revenues for the sole purpose of allowing a private corporation to collect

monopoly profits.

Moreover, in municipalities such asAnchorage where the municipality itself
owns and operates a refuse collection service, House Bill 178 gives the municipality two
options under subsections 2(e) & (©): either () grant an exclusive franchise to the private
corporation and end municipal service without any form of compensation to the
municipality, or (2) buy out the private refuse collector at fair market value. Assuming that
the buy-out option isbarred by prohibitive costs in an era of dwindling revenues, a valuable
public right and asset will effectively be transferred to a private corporation without
compensation when the exclusive franchise isgranted to the private refuse company.

Perhaps the most troubling aspect of House Bill 178 is that the regulatory
body will be held hostage by the interests and demands of the regulated refuse collector.
Aftei the exclusive franchise isgranted and the monopoly created, Section 2(g) requires the
municipality to buy out the refuse collector at fair narket value ifthe municipality “deprives
apublic utility holding a certificate to provide service in the municipality of the right to
provide service within municipal boundaries.”” 82(g), p- 3,11. 29-31 to p. 4 1. 1-2. Neither
“deprive”’nor “fight”’isdefined under House Bill 178. Because any form of public
regulation necessarily infringes upon private rights to some degree, the refuse monopolist
could assert that its buy-out rights have been triggered by any municipal regulation which it
found unfavorable. The unfortunate result is to grant the sole remaining refuse collector
extensive political power over local government as acomplement to the extensive economic
emower it receives as a result of itsmonopoly status. This proposed legislation gives a private
corporation political and economic power of unprecedented proportion.

In addition to the problems discussed above, House Bill 178 raisesnuUmerous
constitutional issues as well. House Bill 178 isproposed by one party: Waste Ma*.
Inc. In light of the fact that Waste Management owns most private refuse companies in i
State possessing Certificates of Public Convenience and Necessity, and therefore will
effectively be receiving a monopoly on waste collection throughout the State, 1°
178 is not drafted for the general welfare but instead for the private advantage ol one private

corporation.

House Bill 178 will be subject to challenge as a special act under Artich- I,
Section 19 ol the Alaska Constitution. Legislation which incidentally operates to private
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advantage must bear a "fair and substantial relationship”™o legitimate purposes. State v.
Lewis.559 P.2d 630, 643 (Alaska 1977). The very legitimacy of House Bill 178 3purpose is
guestionable because itspurpose and effect are to grant monopoly rights and monopoly
profits to one private corporation at the expense of the municipalities and residents of the
State. Moreover, even ifa legitimate purpose for House Bill 178 could be articulated to
some degree, that purpose isquestionably furthered by the grant of monopoly rights to
Waste Management at the expense of Alaskan municipalities and residents. House B"Il 178
may be subjected to heightened judicial scrutiny, however, because itgoes farther th in
incidentally affording a private advantage to Waste Management. House Bill 178
intentionally operates to Waste Management 3 private advantage because 1twas drafted for
the very purpose of affording Waste Management monopoly or buy-out rights at the
expense of Alaskan municipalities and tax paying citizens. Accordingly, House Bill 178
may be judicially reviewed to determine whether itis the least restrictive means to serve a
compelling governmental interest. See, €., State. Dep"t of Transp. & Labor v. Enserch
Alaska Constr.. Inc.,787 P.2d 624, 631-32 (Alaska 1989).

House Bill 178 isalso subject to challenge under the equal protection clause by
those refuse collectors wh o are statutorily denied the right compete against Waste
Management, Inc. "The right to engage in economic endeavor 7isan important right that
the government may impair only ifits interest in taking the challenged action is important
and the nexus between the action and the interest it serves isclose.””Laborers Local No. 942
v. Lampkin,956 P.2d 422, 430 (Alaska 1998)(quoting State. Dep Tof Transp. & Labor v.
Enserch Alaska Constr., Inc.,787 P.2d 624, 633 (Alaska 1989)). As discussed above with
reference to an Article Il, Section 19 challenge, itmay be difficult to articulate a legitimate
governmental purpose for bestowing amonopoly on aprivate corporation at the expense of
residents of the State, much less an “fmportant”governmental interest. Moreover, ifan
important interest can in fact be articulated, the requisite “Close”’relationship between the
private monopoly and the purported purpose isalso questionable.

Finally, House Bill 178 may be subject to challenge by Anchorage tax paying
residents wh o are being treated differently than Fairbanks tax paying residents under the
proposed legislation. LJnder House Bill 178 Section 2(e), “& city that is inside a borough and
that has established a system of solid waste collection and disposal before the effective date
of this subsection may maintain that service.””Thus, Fairbanks will be permitted to
maintain the status quo, but a municipality such as Anchorage will be required to either
grant an exclusive franchise to Waste Management, Inc. or buy out Waste Management, Inc.
under Section 2(e). Anchorage taxpayers would have citizen-taxpaycr standing to challenge
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the plan, see Baxley v. State, 958 P.2d 422, 428-29 (Alaska 1998), as a violation of equal
protection under the Alaska Constitution. The level of judicial scrutiny could vary from a
“Substantial-relationship-with-a-legitimate-state-purpose”“test, to “the-least-restrictive-means-
for-furthering-a-compelling-governmental interest”™est. As discussed in connection with an
Article I, Section 19 challenge, a legitimate much less compelling purpose for House Bill
178 is questionable, and the relationship between the proposed monopoly rights for Waste
Management and any articulated purpose is also suspect.

In short, House Bill 178 is special interest legislation designed to benefit one
private corporation, at great expense to the Municipality of Anchorage, and local
government bodies throughout the State. The bill bestows unprecedented rights and
powers on one private corporation, thereby producing numerous pitfalls and shortcomings.
House Bill 178 therefore should not be enacted into law.

Very truly yours,

ATKINSON, CONWAY & GAGNON

BEGdac
0031384.01/6164.9
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April 26, 1999

VIA FACSIMILE & U.S. MAIL

The Honorable Andrew Halcro
Alaska State Legislature

House of Representatives
Alaska State Capitol, Room 418
Juneau, Alaska 99801

Re: House Bill 178

Dear Representative Halcro:

We are 1in receipt of your letter of April 22, 1999. One of
your guestions concerned the antitrust ramifications of
exempting franchises under the state antitrust [laws. I have
responded to a similar question asked by Representative Kott. A

copy of that letter is attached.

The other questions are much harder to answer 1iIn a concise
way . Whether property has been taken or damaged in
constitutional terms 1is often dependent on the particular facts.
It is even more difficult to make generalizations without
specific facts about the required valuation when there has been

an admitted taking.

The question of whether a decertification of a utility's
right to serve 1iIs a taking and what compensation may be due 1is
now the subject of litigation before the Alaska Supreme Court 1in
a case involving the modification of an electrical service area
by the Alaska Public Utilities Commission on Prince of Wales
Island. TIlingit-Haida Regional Electrical Authority v. State of
Alaska, Alaska Public Utilities Commission (Nos. S-8833, S-8844,
and S-8843) . The THREA case, unlike HB 178, deals with
decertifaction by a public utility commission for public
interest reasons, vrather than a municipality establishing its
own solid waste collection business. The case has been briefed.
The APUC removed the Klawock area from THREA and ordered that

udom o>, ®iwigai(ii-c f1
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Alaska Power Company serve the area. The superior court has held
that removal of theservice area was a taking. The APUC has
appealed whether the modification of the certificate was a
taking and has taken the position that compensation 1is not due
for lost future profits for the utility. The brief is attached.

There is case law in other jurisdictions that support the
position that a modification ofa certificate for public
interest reasons is not a taking. Cambridge Telephone Co. .
Pine Telephone, 712P.2d 576, 581(ldaho 1985) (holding that
modification of a certificate of public convenience and
necessity was not a taking of a property right); Knox County
Rural Electric Membership Corporation v. PSI Energy, 1Inc., 663
N.E.2d 182, 192-93 (Ct. of App. 1Ind. 1996) (rejecting a takings
claim and denying compensation to autility whose service area
was reduced in thepublic interest by the Indiana Utility

Regulatory Commission).

However, the 1issue of whether a municipality could create
an exclusive franchise for itself and therefore leave existing
facilities and equipment with reduced value would present a more
difficult “question. Even if it 1is a taking, the facts may
determine whether future profits of a going concern would be
included in the compensation, rather than [limited to facilities

and equipment.

Attached 1is a general outline of takings principles that
was prepared to aid in analyzing such a question. It should not
be considered a legal opinion but you may find it helpful. It
iJ Uustrates how the analysis can vary with the facts.

It should be noted that HB 178 in Section 2 adds a new
subsection (AS 29.35.050(j) (2)) which defines "fair market
value™ as 1including "future projected revenue." There is no
definition 1in the present statute and case law would determine
the meaning of "fair market value"” wunder 1it. This definition
guarantees compensation that may go beyond what 1is required by
the constitution.

Finally, we would have to know exactly what provision
raises concerns under the 1local or special acts provision before
we could express our view on that 1issue.
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We hope this answers some of your questions. We will be
happy to provide more analysis once the question is more

specific.
Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By: r-tr-v-.
Ron Zobel
Assistant Attorney General

Enclosures:
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April 23, 1999

VIA FACSIMILE & U.S. MAIL

The Honorable Pete Kott
Alaska State Legislature
House of Representatives
Alaska State Capitol
Juneau, Alaska 99801

Re: House Bill 178

Dear Representative Kott:

You have asked whether Section 8, of HB 178, makes private
solid waste collection and disposal carriers subject to Alaska“®s

antitrust laws. $
Under present law refuse utilities are exempt from

antitrust laws if the utility has a certificate from the APUC.

AS 45.50.572 (d) . However, because Section 9,0f HB 17E, acts

to remove solid waste collection and disposal frcm the

definition of a public utility and from the APUC®"s jurisdiction,
this would subject refuse collection to Alaska®s antitrust laws.

Section 8, of HB 178, however, acts to limit the
application of Alaska®s antitrust laws in one specific category.
This section exempts from state antitrust laws a private solid
waste and collection provider where a municipality has granted
"an exclusive franchise to operate 1in an area.”

The new exemption under Section 8 creates an exemption to
antitrust laws Tfor all conduct by an exclusive franchisee,
without any assurance that the conduct will be reviewed or
regulated by a municipality. The net effect of Section 8 1is to
eliminate the State"s ability to review, for antitrust concerns,
whether conduct by an entity with an exclusive franchise would
result in any anticompetitive effects. Further, the elimination
of the scare"s antitrust review authority occurs 1in the absence

03-CSLH
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of any guarantee that the municipality or any other regulatory
body will conduct such a review.

Exemptions to the state antitrust laws should be determined
by whether the specific activity or conduct, and any
"anticompetitive effects”, have been considered and approved by
a regulatory body. This 1is the approach taken by present state
lawv in AS 45.50.572 (@ and the analogous "state action”
doctrine under the federal antitrust law. The important
distinction is between exempting a legal person that has an
exclusive franchise and exempting only the <conduct of that

person that has been reviewed.

In summary, while Section 8 and 9, of HB 178, make private solid
waste and collection carriers subject to antitrust law, the
Sections also act to exempt from Alaska®s antitrust laws conduct
that may be anticompetative, without guaranteeing that a review
will be commissioned by any other regulatory body.

Very truly yours

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:
Ron Zobel
Assistant Attorney General
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has occurred.

See Anchorage v. Sandberg. 861 P.2d 554, 557 (Alaska 1993) citing

Lucas v.
(1992);

South Carolina Coastal Council, 112 S.Ct. 2886, 2892-95

see also Cannone v. Noev, 867 P.2d 797, 800 (Alaska 1994).

STEP 11: IF GOVERNMENTAL ACTION RESULTS IN A TAKING, JUST

COMPENSATION IS DUE

WHAT PRINCIPLES APPLY IN DETERMINING WHAT 1S JUST COMPENSATION?

1.

2.

The Alaska Supreme Court Las repeatedly stated that the
protection of private property under Art. 1, Sec. 18 of
the Alaska Constitution is to be liberally construed 1in
favor of the property owner. Zerbetz v. Municipality of
Anchorage. 856 P.2d 77/, 782 (Alaska 1993). This means
that "the requirement that the condemnor pay just
compensation when property is damaged provides broader
protection for private property rights than the fifth
amendment to the United States Constitution.™ 1I1d.

The Alaska Supreme Court has defined "just compensation”
as:

The term jJjust compensation 1implies
full 1indemnification to the owner
for the property taken. In other
words the property owner should be
placed in the same position as he
was prior to the taking of his
property.

Ketchikan Cold Storage Co. v. State. 491 P.2d 143, 150
(Alaska 1971); see also Bakke v. State. 764 P.2d 655, 657

(Alaska 1987).

Fair market value of the property as of the date of the
taking usually 1is the compensation that 1is required to
satisfy the just compensation requirement. Gacksetter v.
State. 618 P.2d 564, 567 (Alaska 1980).

Just Compensation includes <compensation for loss of
personal property. Stroh v. State. 459 P.2d 480, 483-87
(Alaska 1969) (appending superior court opinion, which
allowed recovery of compensation for loss of personal

Page 2



property taken); see also State v. Hammer, 550 P.2d 820,
827 (Alaska 1976) .

The Alaska Supreme Court has held that just compensation
in an eminent domain proceeding required the state to
compensate Mr. Hammer for the temporary lost profits that
accrued during the relocation of his business. State v.
Hammer. 550 P.2d 820, 826-27 (Alaska 1976).

Page 3
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Direct Dial: (1) 66295

April 20, 1999

Honorable Andrew Halcro, Co-Chair

House Community and Regional Affairs Committee
Alaska State Legislature

Juneau, Alaska 99801

Re: H.B. J78 Solid Waste Collection and Disposal Hill

Dear Chairman Halcro:

Preston Gates isnational antitrust counsel for Waste Management, Inc. In that capacity,
we have been asked to review and comment on the antitrust aspects of House Bill 178.

Section 8 of the hill as drafted does not exempt or shield refuse service providers from
state antitrust laws except in one narrow circumstance: where the local government grants an
exclusive franchise. In this instance, the local government chooses to regulate the provision of
solid waste services through a franchise agreement with a single provider.

This exception isnecessary for two reasons. First, under current law, any municipality
and solid waste company entering into an exclusive franchise agreement will be exposed to
antitrust liability. Without an exemption, any disgruntled bidder isarmed with an antitrust suit
against the municipality and successful bidder for an agreement which will, by definition,
exclude the unsuccessful bidder from the market. Such cases would almost always be without
merit and. for that reason. House Bill 178 would not al low such a suit. Disallowing such suits
would net, however, preclude all remedies. In the event the contract process is improperly
manipulated, other state causes of action are available to enjoin or punish such activity.

Second, the exemption will make Alaska law consistent with the fedcuil Local
Government Antitrust Act, which precludes the collection of antitrust damages from
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Currently, AS 45.50.572(d) exempts from state antitrust laws certain services, including
solid waste collection, provided by public utilities that have been issued a certificate of public
convenience and necessity. House Bill 178 allows (but does not mandate) a franchise system to
replace the previous public utility certificate system. The bill takes into account this change of
regulatory system by amending AS 45.50.572(d) to say that Alaska 3 antitrust laws do not apply
when a municipality grants an exclusive franchise. Where a municipality grants multiple
franchises, the exemption isnot needed and does not apply.

Notably, House Bill 178 does not shield municipalities or bidders from any state antitrust
claims arising beyond the franchise contract between the municipality and the successful
franchise bidder. For example, the bill does not preclude antitrust suits against two or more
companies that conspire to allocate the bids on the contract, or against the winning bidder who
engages in predatory pricing or other monopolistic practices to drive a competitor from the

market.

In summary, House Bill 178 will not diminish the protections available under slate or
federal laws to any competitor, whether large or small. To the contrary, the bill provides the
potential for increased competition where local government so chooses.

James R. Weiss
Counselfor Waste Management, Inc.

Do VLAY W (i e
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AMENDED AND APPROVED Prepared by: Assembly Office
Date; - * For reading: April 27, 1999

ANCHORAGE, ALASKA
AR NO.99- 106

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING STATE
LEGISLATION WHICH PROVIDES A MANNER AND METHOD OF ALASKA PUBLIC
UTILITIES COMMISSION DEREGULATION WHICH PROVIDES THE ANCHORAGE
RATEPAYERS PROTECTIONFROM INCREASED COST OF SERVICES TOGETHERWITH
SAFE AND RELIABLE SERVICE AND TAXPAYERS PROTECTION FROM A LOSS OF

VALUE OF THE TAXPAYERS®™ INVESTMENT

WHEREAS, the Municipality of Anchorage provides refuse collection pursuant to
ordinance ac provided for inAS 29.35.050;

WHEREAS, the State Legislature has for many years discussed deregulation of refuse
col lection;

WHEREAS, the Municipality of Anchorage supports deregulation of refuse collection
services provided that the Anchorage ratepayers arc protected from increased costs of service and
arc provided safe and reliable services and the Anchorage taxpayers are protected from a loss of
value of the taxpayers’ investment in refuse collection services;

1 OW, THEREFORE, the Anchorage Assembly resolves:

iection 1: That the Anchorage Assembly hereby supports legislationwhich would provide
a method and manner of Alaska Public Utilities Commission deregulation of refuse collection
services which provides the Anchorage ratepayers safe, reliable services at a reasonable cost and
the Anchorage taxpayers no lossofvalue in their investment. Such legislation should not alter the
provisions 0fAS 29.35.050(a). should provide an option to the Municipality of Anchorage to
maintain its own refuse collection, and should allow the Anchorage Assembly to exercise

regulatory powers similar to those contained inAS 42.05.

Section 2: That the Municipal Clerk shall forward copies of this resolution to the Governor
and the Alaska State Legislature immediately upon passage and approval .

10002
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AR 99-106
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.PASSED AND APPROVED by the Anchorage Assembly this 27" day of April
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Honorable Andrew Halcro

Honorable John Harris
Co-Chairs, House Community and Regional Affairs Committee

State Capitol, Room 418
Juneau, AK 99801

Dear Representatives Halcro and Harris:

I would like to take this opportunity to comment on House Bill 178. In my
estimation, this legislation is good public policy because it transfers control of refuse
collection from the state to local governments. Decisions at the local level best ensure that
the community®s needs will be met in an efficient and effective manner.

The current regulatory system is complicated, burdensome, and ineffective. Refuse
collection does not need this type of regulatory oversight. In fact, onlv three states, including
Alaska, remain under the control of a Public Utilities Commission.

I can support this legislation only if it does not require the local government to adopt
any regulations currently enforced by the state. Each local government should be allowed to
make ftsown decision as to how much, ifany, regulation is required.

I also support this legislation because it is consumer oriented. This legislation freezes
rates for refuse collection at their current levels for up to five years or until the local
government determines ifa competitive system should be put into place. Likewise, this
legislation protects a valuable city asset in Anchorage and rests its ultimate destiny where it

should be, with local elected officials.

Sincerely,

Bob Bell
Assemblyman
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Utility Restructuring Committee
Rep. Bill Hudson, Chairman

AK. State Legislature, State Capital
Juneau, AK. 99801-1182

re. Proposed Legislation To Deregulate Refuse Hauling
Dcnr Representative Hudson and Committee,

We have seen and read the proposed legislation to remove AP UC 3authority to regulate
refuse hauling. At this time and stage inour business wc would highly recommend that
youNOT sponsor it

We agree on all ihe points submitted to you from Pum & Phil of Valley Refuse of Wasilla.
We also arc a privately owned refuse business located inDenali Borough. Our area is
quite spread and sparsely populated, and ittakes the whole area combined to make a go of
it We do residential and commercial.

Wc would like to add that we have always been very pleased with our relationship with
tirr APUC . they may take awhile, but have been very helpful to us and our business. The
decisions they make arc always made on the basis ofwhat is in the best interest of the
public.

Thnnk you for your time.

Sincerely,

Leroy and Vickie Luusen
Lausens Dependable Disposal
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Rep. Norm Rokeberg

House of Representatives
Labor & Commerce Committee
State Capitol

Juneau, AK 99801-1182

Re: HB 161 Deregulation of Refuse Utilities
Dear Rep.Rokeberg and L&C Committeee members,

I am the owner of Commercial Refuse, Inc. (CRI). I
have someconcerns and wish to make rome comments 1in
regards to the above proposed legislation.

In October of 1994, CRI1 applied for a certificate
from the Alaska Public Utilities Commission (APUC) to
provide competitive refuse services in Anchorage. The
application was opposed and contested by the local
monopoly, Anchorage Refuse Inc. (ARI) and procedurally
required a hearing. There was a considerable delay in the
APUC"s response to the application in terms of processing.

Therefore, 1in early 1995, | contacted Rep.
Jeannette James 1in regards to introducing legislation which
would allow for competition in the refuse industry, which
became HB 361. The bill did not advance very far that
session.

\
The APUC scheduled a hearing date for April 1, 1996

which was continued in late May. In May of 1997, the APUC
issued an order granting a certificate to CRI. The
certificate has allowed CRI to slowly expand it"s business.
My original reason for legislative remedy is now moot. The
APUC has streamlined the certification process so that
other potential competitors may obtain a certificate

without undue delays.

Recently, USA Waste of Alnska (a Delaware Corp.)
purchased controlling interest in ARI, USA Waste has made
applications with the APUC to purchase the rest of the
major refuse utilities in the state. If this is approved by
the APUC, the result will be onelargeflnaji®aJLjnQPop.oly”.

Page 1 of 2

Commercial Refuse

INCORPORATED FHONI (907) St2-J700

750 E M«rniUori»lAdrport Rd.
FAX (907) 562-3750

Anchor*!*, AK 99518



Rep, Norm Rokeberg

House of Representatives
Labor & Commerce Committee
March 19, 1998

I find it difficult to comprehend any valid reason
for legislative deregulation in a cose where USA Waste
would effectively possess a financial monopoly control over
the majority of the market without some regulation or

oversight from the APUC,

While 1 do not represent all the minor players 1in
the-"marketplace, 1 have heard similar concerns from my
competitors. Any lobbyist that would promote the notion
that the entire industry is supportive of deregula“ion has.
not taken the time to speak to anyone other than the major
refuse utilities, who are all waiting to be purchased by

USA Waste.

In summary, the present status wherein the APUC
maintains some regulatory control, 1is appropriate. Any
legislation at this point to totally deregulate the refuse
industry 1is premature. For these reasons, | am not
supporting HB 161 at this time.

sincerely,

President

cc:*Rep, John Cowdery
Labor & Commerce Committee

Page 2 of 2



Copper Basin Sanitation
Service Comopany

PO BOX 88 <« GLENNALLEN, AK ® 99588-0088

Phono (907) 823-3800 =« TAX (907) 832-3800

April 29, 1999

State of Alaska .
Legislature , .y
House Labor & Commerce Committee °

Rep. Rokeberg, Chair

REF. HB 183 ,
Garbage Service Regulation

Dear Chairman Rokeberg,

Garbage service across the state NEEDS to be requlated whether by A.P.U.C. or
another requlatory body.

Refuse collection I tied to public.health no matter where you live. Garbage will
endanger the health ofthe public if it is not promptly and properly disposéd. This

Is a fact of life.

There is presently in the State of Alaska, a business that is capable of taking over
ANY garbage Service area it wants. |.am not saying it wants any particularare3,
but IF 1t wants AND garhage service is derequldted, it CAN take any sctvice area.
Waste Management Inc. isa strong husiness and owns or controls garbage service
companies and sanitary lanafills agross the nation. They have recently moved into
Alaska and have purchased a number of garbage collection businesses and
acquired control of landfills in most of the heavily ?oRuIated areas. (Street rumor
nas It, they now own the garbage service companies that service over 60% ofthe
ﬂopulace ofAIaska.r) Theéy are'obviously good business peaple or they would not
ave such a stronﬁ Inancial footm? necesSary to purchase control of $o many

companies in such a short period of time.

So, ifthey are suich good business peaple, what’s my problem??? A big company
has the financial power to take a [0Ss In one area and yet make a profit onthe
company’s hottom line. When a large company moves into an area where there is



competition by a smaller company, all they have to o is provide the service at a
lower cost to the public and the smaller company will be forced out ofbusiness.
After th%smaller c_?m agyom forced out, the ratés will rise and the no-profit and

low-profit areas will be dropped.

Alaska has g lot of areas that can only be served by non-profit entities (village
councils, volunteer groups, etc.), these areas are rémote and do not have enou%h
money t0 supportagiarbage service husiness, There are areas ofthe state thathave
lots otpeople and lots of Service businesses (Anchorage, Fairbanks, Kenai, efc.)
these areas have enough money to support multiple garbage service companies,
ng one company forces all others out. And last, but ot least, there are the areas
with héghway connections that have enough population to support one busingss
_onIV opper Bagin, Delta Jet., Tok, Parks Fl|ghwa¥_, etcﬂi These areas frequently
Include very rural areas that produce very little profit to the business, Because
fhe)( are connected by the highway system, the high volume, high. dollar areas
could be cherry pickéd leaving the low/no profit reas to wallow in their trash.

| Jnorganized borough areas of the state are particularly at risk because the only
requlation comes from the State. The areas that have another layer of government
cﬁy, borough or both) do have some protection because they could regulate in the

tate’s placé.

Deregulation.of garbage collection and disi)osal will result in areas of the state no
longer receiving any garbage service and also encourage an extremely large
monopoly on the rest of the state.

Please do NOT derequlate garbage service in the State of Alaska. Please continue
to make the State of Alaska responsible for the regulation of garbage collection

and disposal services.

Sincerely,
COPPER BASIN SANITATION SERVICE COMPANY

Sharon Daniel
Business Administrator

TOTAL P .02
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AWT i Alaska Waste Transfcr, Inc.

11811 S. Campell $t. Phone; 907-344-9490
Anchorage, Ak. 99515 Fax; 907-243

Anil 8,1999

Representative Bill Hudson
Alaska Slate Legislature
Stale Capitol

Juneau, Ak. 99801-11X2

Ref- Deregulation of Refuse Hauling and Alaska Public Utilities Commission
Dear Representative Hudson,

linn writing to ask for your consideration with respect to the legislation thut you may
introduce at the request of Waste Management Inc

This proposed legislation, ifpassed, would amount toa limitation of competitive
choices.

& Most of the Alaska based businesses in the field of solid waste collection and disposal
are small and competitive, but they luck the financial resources, capitalization and
access to substantia! bank lending necessary in order to sustmn a defense against a
larger national Coipuation that might choose to compete with aggressive pricing
tactics

My concern, and the concent ofmy colleagues, isfora level working field. 1do not
fear fart competition.

Alieady, Waste Management ispioving itselfaggressive, by virtue of its use of lobbyist
and suggesting Icgislotion which favors to its advantages

My colleagues and 1would be gruteful 1fyou would consider our concerns and look inlo
the reasons that solid waste collection is regulated by Alaska Public Utilities Commission
in the firstplace Oui business isone that requires substantial and expensive capital.

And as waste collection isa necessity for all citizens, it isworthy ofa tcns.nahle level
ofoverseeing. Alaska Public UtilitiesCommission exists to maintain a level playing
field and ensute a fair cost of services to the public.

IfAlaska Public Utilities Commission ceases to icgulalc solid waste collection a id
disposal services, itwould place the responsibility with local communities, many of
whom arc illequipped to quickly manage this issuie. Thiswould give an aggressive
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Waste Management Inc an opportunity to influence matters in their favor.

1Imnk you for your attention and consideration of our concemns.
Sincerely,

Daniel R. Z.ipay
President



Aprill 23, 1999

Representative Pete Kott
State Capitol
Juneau, A K 99801

Dear Representative Kott,

The Transportation and Utilities Committee ofthe AML Legislative Committee met on
April 21, 1999 to review MB 178. This bill would mandate the transfer of garbage hauling
regulation to municipalities. The Committee unanimously opposed passage of the bill for
the following reasons:

1. Higher potential administrative costs to the local ratenavers:HB 178 would require
each individual municipality to assume the powers and work ofthe APUC. Rate
hearings arc deeply legal and technical procedures. Because hearings would likely
only occur every 1to 3 years, itwould be a huge administrative burden to maintain
such a technical capability for each individual unit of local government.

2. Higher potential general rates to local customers:Under 11B 178, individual cities and
boroughs would individually be matched against a large national corporation with
much larger legal and technical resources and experience. This could result in higher
than necessary local rales paid by citizens.

3. No state cost savings: State regulation of garbage hauling is covered by direct fees
and charges. Ifmore staffare needed to expedite regulatory actions, itwould be
covered by direct charges. This bill has no impact on the state General Fund, or

reduction of the fiscal gap.

In conclusion, the Committee isunable to find a public purpose inadopting a local
government mandate to regulate garbage hauling, and therefore opposes adoption of the
bill. Ifyou have questions regarding this bill or other municipal issues, please call me at

586-1325.

Executive Director

CC: llouse C'onimuniiy and Regional Affairs Committee
AML Board and Legislative Committee
APUC

Mt d treNtiod Lesg edf GliesaroiteNtoe Aswistiond Qurties
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ICKUp rate, hears

By SEAN COCKERHAM
Staff Writer . .

The Fairbiinks City Council
Monday instituted a modest gar-
bage rate hike in response to"in-
créased costa In offering the
service, and heard a privaté com-
[)_any’s bid to take garbage collec-
ion"offthe city’s hiinds.
jdrincil  members also su%-
gUPI that no deal is fort
coming on the lone sticking point,
In the“city’s health plan rewrite,
so0 the best course is to propose
an ordinance and let the unions
take it or leave it.

_The residential ([;arbae rate
will ggo from $13.12 to $14.12 per
month, under _the ordinance
passed Monday. The council also
mandated that $1.20 of that
money will be placed in a "city
];efudsg, equipment replacement
un

Bob Cox, a representative of
Waste Management Inc., told the
council that” the city’s garbage
t*ucks are ?ettmg_old_er and more
e/pensive o, maintain, and his
company—with its large parts
purchasing network— would be
'ver?/ interested” in buying them
and aklngi over the service.

' Councilman John Immel was

intrigued by the idea of privatiza-

tion. A large company might be
able. to deal easier "with™ high
equipment replacement and
maintenance costs, he said. “We
need to work with this private
company,” he said. _
Other council members, while
not adverse to discussing the
matter in greater detail at"a_fu-
ture work session, opposed priva-
tization. _ _
“Our garbage pickup_ ain't
broke," said Councilman Charlie
Rex. "At this point, to try to pri-
vatize, we're 0 enlng a can of
worms we don't need to open,”
hesaid. =~
The privatization offer came
before the regular meeting, in a
work session which also included
the health care discussion.
A health care committee, in-
cluding  both council members
and union representatives, has
spent a year revising the city’s
hggh-cost health care plan. All
bides agree that a good compro-
mise was reached, which is ex-
ected to knock costa down to
$607 per employee éJer month,
rom an average of $804 per em-
ployee per month last year-
under a plan widely considered to

be generous. S«W

TRASH: Pickup

Continued from Page B-1

"It’s the savings from the
health care that are the point of
contention, whether the savings
should come back to the city—to
the taxpayers of the city—or into
the pockets of the employees,”
said Councilman Bob Boko.

The city is proposing a buyout
in which each employee would
get a $1,000 "signing bonus,” a
$1,040 payout in July and $2,080
per year for the remainder of a
five-year period.

But the city says the only way
to nffordably do so is to to put
that money in a “Section 125
Plan,” to be used only to pay
medical expenses, rather thnn
giving it directly to employees.
That way, the city does not incur
associated costs, like paying into
the Public Employment Retire-
ment System. The money goes

back to the city if it’s not all uti-
lized in a year.

Union representatives said the
employees should have more op-
tions for the money than the Sec-
tion 125 Plan, such as
investments and deferred com-
pensation plans.

John Brown of the operating
engineers AFL-CIO said some
city workers have gone a decade
with the same wage and only a
slight benefit increase. “We're
not asking for all the money,
we're asking to share in the sav-
ings that this plan wall provide."

The new plan will likely save
the city $500,000-$750,000 after
the first five years. The bigger
savings would come after the
buyout period is completed, said
Councilman Billy Ray Allen.
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By Robert Bryce

UaCASriR Caiil —The Califorma
Integrated Waste Management
Uoard will pay $200,000 to
clean up un illegal dump con-
(idrung about 2,000 cubic yards
ufwiwtc.

The dump site, in a mile-
long ravine in a sparsely popu-
lated part of northern Lob An-
geles County, Calif., has been a
continuing problem for Califor-
nia regulators.

In June, the county Health
Department ordered the prop-
erty owners to clean up tho sit®
by August. When the owners
did not comply, the waste
board decided to launch a
cleanup.

'This illegal dump site is an
nll-too-fumilijr and sud com-
mentary on some people’s dis-
regard for the environment,"
waste board Chairman Daniel
G. Pennington said.

The state may seek to recov-
er costa from the owners of the
property, waste beard spokes-

at

i1llegal

agency funds

si1te

ass™* a
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man Lanny Clovecilla said,
“We have two options. We con
work timmgh the county to put
a lien on the property Or we
can file a lawsuit against the
property owners," he said.

The waste board, a division
of the California Environmen-
tal Protection Agency, has
arranged the cleanup of 74
sites since 1904. The board is

working on 16 additional hit-
gul dump sites. The state has
many more uureported illegal
sites, Clcvecilla said.

The waste board Will hire a
contractor u remove the refuse
from the ravine. Ths board ex-
pects the work to begin as soon
us the state can contact the
priperty owners and gain ac-
cess to tho dump site. m
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By Robert Bryce

NASmuu TthN - A sharp p ’ice
hike at a Waste M niiagemeri of
Tennessee transfer station in

Nashville is (putting smnll
haulers in a financial bind.
In mid-October, the -IncililY

imposed ari $84 minimum per
thjp charee foraB haulers.

The new two-lon rule was nec-
tsran because the smnll haulers,
many of whom use pickups or
stake bed trucks, take too much
time to empty their loads, Waste
Management said. But the small
haulers say the new tariffs could
put them out of business.

“I think it’s ridiculous. There
used to be a $10 minimum. Now
we are having to pay $84 even if
we only have a bag of trash," said
John Evans, who owns We Haul
Anything, in Gallatin, Tenn.
Small haulers cannot dump tboir
loads in the city's incinerator or
in the city's landfill, which only
acecpta construction and demoli-
tion debris, said Evans, who does
small hauling jobs as well as
landscaping and true trimming.

That moans tho small haulers
cither must pay the fees ut the
trnr.-fer station or drivo to land-
fills outsido Davidson County,

ui.vmo.N

e x”™N r

Tenn., some of which are more
than 30 miles from the Nashville
transfer station.

Nashville formerly hod two
transfer stations, one owned by
USA Waste Services Inc. and the
other by Waste Management. Af-
ter the firm* merged, the new
company closed the old USA
W aste station, dramatically in-
creasing traffic at the Waste
Management transfer station.

The extra traffic means the
small haulers “are utilising a
valuable commodity, which is
our transfer station floor spaoe,
to dispose of a small volume of
waste. It was a time vs. revenue
problem,” said Mitch Rowan, a
district manager for Waste Man-
agement.

Small haulers one not the only
ones feeling the pinch. The USA
Waste transfer station closing has
affected tha metro government,
which hold a contract with the
plant to take the trash (hat the
city's incinerator couldn’t occapt,
said Dianne Wiles, Assistant di-
rector for the Nashvitle-Davidson
County metropolitan govern-
ment’s Department of Public
Work* T he level nfaennre hn*
declined »ince they consolidated
operations,' she mid. m
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"WMI raises fees

at select sites

HOUSTON-Waste Management Inc.
announced an average lipping fee
incrme of two to three percent m
selected landfill sites across the
country in lato February. Other major
players in (he landfill industry are
expected to follow suit this month.
The WMI increases will be larger
for customers that do not have
contracts with tlitc company, said
Cherie Rice, vice president of
investor relations
Spec ific rate hikes if specific land-
fills and other dispauj facilities
owned by WMI would ho* be released
by the company. A
The rate increases were notgnawod
with applause. Rice noted, but reflect
increased costs of operating modem,
itate-oMhC'ttn landfills,
Indeed, in Now York some inde-
pendent haulers have complained to
.the city’s Waste Trade Conjmisaioq.
" u hich said it would investigate after
[ tipping fees nearly doubled at WM I'f
Hunts Point recycling station. « =
"Haulers complained the hike
violates antitrust regulations or fair
trade practices.
The largeai iocoeasc sofor came at
WJIMl'a American landfill in Ohio,
whibh raised rates 138 percent’ e
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od of executing the work, as distinguished
from the right merely to require certain
definite results in conformity to the con-
tract. Ledesma v. Bcrgeson, 99 ldaho 555,
558, 585 P.2d 965, 968 (1978). Thus, while
other evidence is to be considered in deter-
mining whether the employer has assumed
the right to control, it is the contract be-
tween the parties which is the starting
point for a determination of the parties’
intent and the basic relationship between

them.

In this case, the commission’s only refer-
ence to the parties' contract was their pass-
ing comment that under the Bcutlcr case
the agreement was not necessarily determi-
native, nor were they bound by it. 1 be-
lieve that statement by the commission re-
flects a basic evidentiary misunderstanding
of the important role which the agreement
between the parties plays in a determina-
tion of whether or not the relationship is
employer-employee or principal and inde-
pendent contractor. In this case, important
probative evidence on this issue was con-
tained in the parties' agreement, which |
believe the commission neglected to consid-
er. That fact, coupled with the commis-
sion's erroneous evaluation of the Thorn-
tons' investment in the horse training are-
na as evidence suggesting an employment
relationship requires that this case be re-
manded to the Industrial Commission for
reconsideration. On
commission (1) should not consider the
in the arena as evi-

reconsideration, the

owners' investment
dence of an employer-employee relation-
ship, and (2) should consider the agreement
between the parties as the most important,
albeit not conclusive, evidence in determin-
ing whether the parties' arrangement was
relationship, or u
relation-

an employer-employee
principni-independent contractor
ship.

I would reverse and remand for a new
determination free from the error.* de-

scribed above.

DONALDSON, CJ., concurs.

2 FKAACRFORIER 2 JHES

109 Idaho 875

CAMBRIDGE TELEPHONE CO.,
INC., Appellant,

V.

PINE TELEPHONE SYSTEM, INC.,
nnd Ildaho Public Utilities

Commission, Respondents.

In the Matter of the Application of PINE
TELEPHONE SYSTEM, INC., to estab-

lisli a service area in ldaho.

No. 15558.
Supreme Court of Idaho.

Dec. 17, 1985.

The Public Utilities Commission grant-
ed application to establish telephone service
area on a portion of territory within certi-
fied but unserved area of another certified
telephone Certified telephone
provider, which also sought to serve dis-
puted area, appealed order granting appli-
cation. The Supreme Court, Bakes, J., held
that: (1) the Commission had jurisdiction,
as a condition of the certificate of conve-
nience and necessity, to review extension of

provider.

services into an unserved area within al-
ready certified area; (2) an unserved area
previously certified to a utility could be
revoked where Commission concluded that
the public interest would be disserved by
denying application of applicant seeking to
establish service in area; and (3) modifica-
tion of certificate of convenience and neces-
sity based on statutory conditions con-
tained in the certificate when it was first
obtained was not a "taking” of property
right.

Affirmed.

Bistline, J., filed concurring opinion.

1. Telecommunications «=»76
Where the Public Utilities Commission
did not issue a modified certificate of con-
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venience and necessity with disputed area
removed from its description, but counsel
for the Commission stated at oral argu-
ment that it was Commission’s intention to
remove area from certificate, the order
granting application would be viewed ac-
cordingly.

2. Telecommunications <=>76

The Public Utilities Commission prop-
erly applied public convenience and necessi-
ty analysis to limited facts of case where
applicant sought to provide telephone ser-
vice to a region even though that region
was included in territorial description of
another telephone company’s existing cer-
tificate.

3. Public Utilities ©>113

A certificate of public convenience and
necessity is subject to and contingent upon
statutory conditions, regulations and re-
strictions.

4. Telecommunications ©=76

Although certified telephone provider
had a prima facie right to extend its service
within its certified area, the extension was
subject to the limitations set out in I.C.
§ 61-526, which provides that if public con-
venience and necessity do not require the
extension, the Public Utilities Commission
may prescribe the terms and conditions for
the locating or type of extension as may
seem just and reasonable.

5. Public Utilities ©=113

The Public Utilities Commission has
jurisdiction to review the extension of ser-
vice into an unserved area within an al-
ready certified area, and may rescind, alter
or amend certificate of convenience previ-
ously issued for on unserved area upon a
showing that public convenience and neces-
sity do not require extension.

6. Public Utilities ©=113

An unserved area previously certified
to a utility may not be revoked when the
certified utility is ready, willing and able to
extend ‘'adequate service at reasonable
rates, except where the record clearly
shows that public convenience and nccessi-

ty do not require extension of service into a
certified but unserved area.

7. Telecommunications ©=76

The Public Utilities Commission’s or-
der, granting applicant the right to estab-
lish telephone service area on a portion of
another certified telephone provider’s terri-
tory, did not unconstitutionally deprive cer-
tified telephone provider of its certificate,
where convenience and economy of resi-
dents of disputed area would be better
served by applicant’s toll-free service to
nearest communities as opposed to certified
telephone provider's service, which includ-
ed the possibility of long-distance toll
charges and certified telephone provider
would incur $47,000 in extra costs.

8. Eminent Domnin ©=2(1.1)

When an intangible property right
such as a certificate, franchise, permit or
contract is modified or revoked according
to its terms, the modification is not a "tak-
ing" of the property right, but a mere
modification based upon statutory condi-
tions contained in the certificate when it
was first obtained; thus, where telephone
provider’s certificate of convenience and
necessity was accepted subject to statutory
conditions, including Public Utilities Com-
mission’s authority to modify certificate by
revoking the right to a portion of unserved
area, revocation of right to serve a portion
of the area was not a "taking.”

See publication Words and Phrases
for other judicial constructions and
definitions.

Lary C. Walker, Weiser, for appellant

Cambridge Telephone Co.

Jim Jones, Atty. Gen., Marsha H. Smith,
Deputy Atty. Gen., Boise, for respondent
Idaho Public Utilities Commission.

John L. King, Boise, for respondent Pine
Telephone System, Inc.

BAKES, Justice.

Cambridge Telephone Company has ap-
pealed the order of the IPUC which grant-
ed an application of Pine Telephone Sys-
tem, Inc., to establish a telephone service
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area on a portion of the Idaho side of the
Snake River Canyon along the Oregon/lda-
ho bolder. VWVe affirm the order of the
commission.

This case involves the right to provide
telephone service to the Idaho side of the
Snake River Canyon bounded on the south
by the Oxbow Dam and on the north by the
Hell's Canyon Dam. The territory in ques-
tion is approximately one-half mile wide
and twenty-two miles in length, bordering a
paved road which runs the distance of the
disputed area. The road also extends
south to the Oregon community of Oxbow.

Also running the length of the disputed
area is a telephone cable owned by Moun-
tain Bell. During the construction of the
Hell’s Canyon Dam the cable was first
installed, but only a southern portion of the
cable is presently used to provide telephone
service to a former Idaho Power Company
caretaker’s residence which is located in a
small section of the canyon territory previ-
ously certified to Mountain Bell. The
southern end of the cable connects into
Pine’s telephone system at the Idaho/Ore-
gon border near Oxbow, Oregon. Through
an agreement with Mountain Bell, Pine
presently provides the telephone service to
the former Idaho Power residence within
the disputed territory. There are three
other residences along the canyon which
presently need telephone service. The resi-
dents along the canyon rely on the Oregon
communities of Oxbow and Halfway for
social and community services.

With the exception of the small section
certified to Mountain Bell, the southern
portion of the disputed canyon area, along
with the adjacent lIdaho territory, was pre-
viously certified in 1979 to Cambridge.
Three of the residences needing service are
within the area previously certified to Cam-
bridge, and the fourth residence in the
smnll section certified to Mountain Bell is
surrounded by territory previously certified
to Cambridge. Prior to this dispute aris-
ing, Cambridge had extended its telephone
services to within ten miles east of the
disputed Oxbow area. Cambridge had also
acquired materials and equipment and be

2 }AACRHORIER 2 3RS

g:m laying telephone cable toward the Ox-
bow area in order to connect with the
Mountain Bell cable and provide service to
residents in the canyon. In the process,
Cambridge had extended service to two or
three residents along the way (not located
in the disputed area) when the commission
ordered a halt to the extension prior to
completing the final 8-10 miles, which re-
quired a descent of approximately 4000
feet into the canyon to service the Oxbow
area. Cambridge also planned on servicing
the needs of future businesses and hoped
to eventually provide telephone services
further down the river canyon to the north
to Hell’s Canyon Dam, which was not in
Cambridge’s certified area. The northern
portion of the disputed territory was previ-
ously uncertified.

Mountain Bell intervened at the IPUC
hearing but is not a party to this appeal.
Mountain Bell was willing to give up its
sn ail section of the disputed area and sell
its telephone cable to either Pine or Cam-
bridge. Mountain Bell’s only interest was
that the service to the residence within its
small section be continued. Mountain Bell
has no plans to alter or give up its right to
provide telephone service to ldaho Power
Company at the Hell’s Canyon Dam, which
service is presently supplied with the use
of a microwave system.

Both Pine and Cambridge telephone com-
panies were apparently unaware of each
other’s concurrent plans to provide tele-
phone services along the Snake River Can-
yon. When Pine discovered that Cam-
bridge was extending telephone cable to-
ward Oxbow, Pine filed the application to
establish a telephone service area along the
Snake River Canyon. Cambridge filed a
motion to dismiss the application, arguing
that it was entitled under its existing certif-
icate of convenience and necessity to ser-
vice the entire disputed area. The four
residents along the canyon all requested
the commission to grant the application to
Pine. Their preference was based on the
fact that, if the area was granted to Cam-
bridge, the residents may have to pay long
distance charges to make telephone calls to
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the Oregon communities of Oxbow and
Halfway. The commission c<termined that
either company would incur the costs of
acquiring and ref)awm%the Mountain Bell
cable running along the canyon and the
cost of hookups to the residences. Pine
would have no other expenses above and
beyond these costs. However, Cambridge
would have to expend an additional 547,325
in order to complete the laying of its tele-
phone cable another ten miles descending
approximately 4.0U0 feet in elevation to the
bottom of the canyon near Oxbow. Based
upon the difference in cost and the resi-
dents' community of interest in Oregon, the
commission granted Pine’s application to
establish the service area and denied Cam-
bridge's motion to dismiss. The order also
allowed Cambridge to amortize its invest-
ment and allowed Cambridge an opportuni-
ty to submit further evidence on the
amount of its investment and costs to ter-
nzjinate the project. Cambridge has appeal-
ed.

11] Our review on appeal is limited to
“whether the commission has reqularly
pursued its authority, including a determi-
nation of whether the order appealed from
violates any right of the appellant under
the Constitution of the United States or of
the State of Idaho,” I.C. § 61-629, and also
whether the commission’s findings are sup-
ported by substantial competent evidence.
Boise W ater Corp. v. Idaho Pub. U tilities
Mountain View Rural Tel. Co. v. Inter-
state Tel. Co., b9 ldaho 514, 46 P.2d 723
(1935). Cambridge argued before the com-
mission and now argues on appeal that the
commission's order barring Cambridge
from serving a portion of its certified Larea
amounts to an unconstitutional taking of
vested property rights. We hold that the

findings contained in the order of the com-
mission are adequate to justify the modifi-

cation of Cambridge’s certificate of conve-
nience and necessity and revoke its privi-

The commission did not issue a modified ccr-

lIficatc of convenience and necessity lo Cam-

bridge with the disputed area removed from the
description; however, at oral argument counsel

lege to provide telephone service to the
disputed area.

There is no question that the certificate
of convenience and necessity issued to
Cambridge is a property right protected hy
the due process provisions of the United
States and Idaho Constitutions. U.S.Const.
Amend. V, Amend. XIV, § 1 ldaho Const.
Art. 1, 8§ 13-14. E.g., Frost v. Corpora-
tion Commission of State of Oklahoma,
278 U.S. 515, 49 S.Ct. 235, 73 L.Ed. 483
(1929), City of Owensboro v. Cumberland
Telephone & Telegraph Co., 230 US 58,
33 S.Ct. 988, 57 L.Ed. 1389 (1913), W estern
Colorado Power Co. v. Public U tilities
commn, 168 Colo. 61, 428 P.2d 922 (1967);
M ississippi Power & Light Co. v. City of
Clarksdale, 288 S0.2d 9 (M|551973) The
procedural aspect of due process, i.. ade-
quate notice and timely hearing, have not
been raised as issues on appeal, and we
presume that Cambridge was afforded
proper procedural due process. Due pro-
cess also protects Cambridge's property in-
terest in the certificate from being infring-
ed upon. Cambridge argues that its prop-
erty interest was taken without due pro-
cess by misapplication of the law, insuffi-
cient evidence to justify the commission
action, and that it must be justl¥ compen-
sated for the partial revocation of its certif-
icate.

LZ] The commission basically made a
public convenience and necessity analysis
applying the factors enumerated inm cray-
den v, Public Utilities Consolidated
corp., 50 Idaho 651, 299 P. 671 (1931), and
Application ofKootenai Natural Gas Co.,
78 IH ;,0 621, 308 P.2d 593 (1957). Those
cases involved competing applications to
provide natural gas sendee to areas previ-
ously uncertified for that sendee. The
factors enumerated in that case aid in de-
termining which applicant could best serve
the public convenience and necessity. The
public convenience and necessitﬁ analysis
was also properly applied to the limited

for the commission stated that it was their in-
tention to remove the area from Cambridge’s
certificate.  Therefore, wc view the order “ac-

cordingly.
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facts of this case, even though the territori-
al description in Cambrld?e’s certificate
previously included part of the territory
applied for by Pine.

13-5] A certificate of public conve-
nience and necessity is subject to and con-
tingent upon statutory conditions, regula-
tions and restrictions. Cambridge had a
prima facie right to extend its service
within its certified area, 1.C. § 61-526.
However, even a proposed extension within
a utility’s own certified area is subject to
the limitation set out in I.C. § 61-526:

"[1]f any public utility in constructing or

extending its lines, plant or system, shall

interfere or be about to interfere with
the operation of the line, plant or system
of any other public utility already con-
structed. or if public convenience and
necessity docs not require OfF will re-
quire such construction or extension, the
commission on complaint of the public
utility claiming to be injuriously affected,
or on the commission's own motion, may,
after hearing, m ake such orderand pre-
scribe such terms and conditions for
the. locating or type ofthe line, plantor
system affected as to it may seem just
and reasonable: pYOVidEd, that POWGT
companies may, without such certiticate,
increase the capacity of their existing
gene_ratmé] (Jolants.” .C. § 61-526 (em-
phasis added)
Therefore, it was within the commission’s
jurisdiction, as a condition of the certificate
of convenience and necessity, to review the
extension of service into an unserved area
within an already certified area. The
commission mayl “rescind, alter or
amend," I.C. § 61-624, the certificate of
convenience and necessity previously is-
sued for an unserved area upon a showing
that the "public convenience and necessit?]/"
does not require the extension, and the
commission may "make such order and pre-
scribe such terms and conditions for the
locating or type of the ling, plant or system
affected as to it may seem just and reason-

2. This holding is limited to the facts of this case
in which a utility was decertified to a presently
unserved area on a public convenience and nc-

2 F]AAC HORIER 21 3HES

able....” 1C. § 61-526. The applicable
statutory law became a part of Cam-
bridge’s certificate.

[6]  Some jurisdictions have held that an
unserved area previously certified to a utili-
ty may not be revoked when the certified
utility is ready, willing and able to extend
adequate service at reasonahble rates. see
W estern Colorado Power Co. v. Public
U titities com m n, 163 Colo. 61, 428 P.2d
922 (1967), Capital Electric Power Assh
v. Mississippi Power & Light Co., 240
Miss. 139, 125 So.2d 739 (1961). The rule in
Idaho is the same except where the record
clearly shows that "public convenience and
necessity do not require” the extension of
service Into a certified but unserved area.
The Utah Supreme Court recently ad-
dressed this issue, and we are persuaded
by the analysis of that court:

“Despite the prior granting of a fran-
chise to one company, therefore, it may
not be assumed that the franchise is per-
manent and exclusive for the indefinite
future svhen circumstances require reas-
sessment.

“As the Commission stated in it conclu-
sions of law:

‘[TJhe concept of "loublic convenience

and necessity" should be considered in
light of current and changing circum-
stances. If the end goal of Broviding
adequate services at reasonanle rates
is not best subserved by a utility
granted a prior certificated area, then
‘public convenience and necessity" dic-
tates modification of the prior grant of
authority. The development of our
natural resources, which frequently
are located in remote and sparselr pop-
ulated areas of our State, should not
be hindered by a blind adherence to
previously certificated boundary lines
where a utilit)é in an adjoining service
area already has facilities in place to
provide continuous and adequate ser-
vice at reasonable rates,’

ccssity standard, tf the utility were presently
serving the dl€S, or had substantially completed
the extension, this rule would not apply.
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"To allow the duly certificated franchise
holder to provide the needed electrical
service would result in the very duplica-
tion of facilities and economic waste
that UtI|Itr regulation is designed to
avoid. Allowing service to be provided
by another utility not certificated within
the area, but in very close proximity
thereto, at a substantial cost savings is
properly within the power of the Com-
mission when there is no showing of
harm to the losing utility, other than the
loss of a small amount of revenue, and
the public convenience and necessity sup-
ports the granting of the authority."
Empire Elec. Assn v. Public Service
commn, GM P.2d 930. 933-34 (Utah
1979).

[7 In the present case the commissio
concluded that "the public interest would
clearly be disserved by denying Pine’s ap-
plication," and further that "this commis-
sion fails to see the wisdom of allowin%
Cambridge to spend an additional $47,00
to serve an area that can be served with
only minimal expenditures by Pine." The
commission found that the residents of the
disputed area have strong social and eco-
nomic ties to the Oregon communities.
The commission found that their conve-
nience and economy would be better served
by Pine’s toll free service to those commu-
nities as opposed to Cambridge’s service
which includes the possibility of long dis-
tance toll charges to those communities.
The difference In cost to Pine as compared
to Cambridge for providing the service to
such a limited number of customers would
adversely impact upon the existing custom-
ers of Cambridge by the addition of $47,000
into the rate base of that company.

Therefore, we conclude that the commis-
sion's order did not unconstitutionally de-
prive Cambridge of its certificate. The cer-
tificate was modifiable by a non-arbitrary
application of a public convenience and ne-

3. Cambridge’s capital expenditures and ex-
penses incurred in nn effort to serve the dis-
puted area prior to the commission's ruling in
this matter must be allowed, and wc specifically
affirm the commission's order on reconsidcra-

cessit%/ standard, a condition of the certifi-
(cjate, asec' upon substantial competent evi-
ence.

8 Cambridge next ar%ueS that it is

entided to just compensation for the com-
mission's taking of its certificate. When
an intangible Eroperty right such as a cer-
tificate, franchise, permit or contract is
modified or revoked according to its terms,
no taking of the property has occurred.
The modification is not a "taking" of the
Broperty right, but a mere modification

ased upon statutory conditions contained
in the certificate when it was first obtained.
Empire Elec. Assm v. Public Service
cornn, 604 P.2d 930 (Utah 1979) The
property right within Cambridge's certifi-
cate of convenience and necessity was ac-
qcepted subject to these statutory condi-
tions, which in this case included the com-
mission’s authority to modify the certifi-
cate by revoking the right to a portion of
unserved area when the showing was made
that the public convenience and necessity
did not require Cambridge's extension of
service to the area. The property right
initially acquired by Cambridge In its certif-
icate ;)Nas subject to these statutory condi-
tions.

The order of the commission is affirmed,
Costs to respondent; no attorney fees.

DONALDSON, C.J., and SHEPARD and
HUNTLEY, JJ., concur.

~ RISTLINE, Justice, concurring in the
judgment and in the opinion of the Court.

The Commission’s decision is additionally
fortified by giving appropriate attention
and deference to legislative policy as evi-
denced by the enactment of 1.C. § 61-332,
el scq., the statement of purpose being:

Purpose of electric supplier stabiliza-

tion act.—...

B. This act is designed to promote
harmony among and between electric

lion to allow Cambridge an additional opportu-

nity to further prove its termination costs after
making proper mitigation and allocation of the
expenditures.

K3
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suppliers furnishing electricity within the
state of ldaho, prohibit the "pirating” of
customers of another supplier, discour-
age duplication of electric facilities, and
stabilize the territories and customers
served with electricity by such suppliers,
One would suppose that that which is good
and beneficial for the people with regard to
electric service is also so with regard to

telephone service.

Db lor

S. Vv

10 Idaho 831

IDAHO FALLS CONSOLIDATED HOS-
PITALS, INC., a nonprofit Idaho
corporation, Plaintiff-Appellant,

v,

BOARD OF COMMISSIONERS OF
JEFFERSON COUNTY, Idaho,
Defendant-Respondent.

No. 15836.
Supreme Court of lIdaho.

Dec. 17, 1985.

Patient and husband applied for finan-
cial assistance as medical indigents and
hospital intervened on their behalf. The
county board of commissioners determined
that patient and husband were not medical-
ly indigent, and appeal was brought. The
District Court, Seventh Judicial District,
County of Jefferson, Grrnt L. Young, J.,
affirmed, and appeal was brought. The
Supreme Court, Huntley, J., held that: (1)
county could not consider equity in home
below homestead exemption as resource
available to patjent and husband in deter-
mining issue of medical indigency; (2)
county could not consider social security
and railroad retirement benefits as re-
sources available to patient and husband in
determining issue of medical indigency; (3)
issue of whether money given to patient
and husband by their son was resource

2 PFAACRHORIR 23RS

available to patient and husband was mat-
ter for evidentiary hearing if and when
county sought reimbursement of financial
assistance, and (4) even if resources avail-
included vehicles and checking and
patient and husband

able
savings
were medically indigent and entitled to fi-

accounts,

nancial assistance,
Reversed,

Shepard and Bakes, JJ., dissented.

1. Social Security nnd Public Welfare

=211

"Resources available” which could be
considered in determining whether patient
and her husband were medically indigent
so as to qualify for financial assistance did
not include equity in home below home-
stead exemption, even though patient and
husband had not filed declaration of home-
stead. I.C. 88 31-3501, 31-3502(1), 55-
1001, 55—400*1, 55-1005, subd. 1, 55-1201,
subd. 1, 55-1203.

Sec publication Words and Phrases
for. other judicial constructions and
definitions.

2. Social Security nnd Public Welfare

=211

"Resource available,” to be considered
by county board of commissioners in deter-
mining whether patient and husband were
medically indigent so as to qualify for fi-
nancial assistance, did not include social
security and railroad retirement benefits.
1.C. 88 11-603(3), 31-3501, 31-3502(1); So-
cial Security Act, § 207, as amended, 42
U.S.C.A. § 407; Railroad Retirement Act
of 1974, § 14, as amended, 45 U.S.C.A.
§ 231m.

3. Social Security and Public Welfare
©=241

Issue of whether money given to pa-
tient and her husband by their son to help
pay for medical expenses was resource
available to patient and her husband, for
purposes of medical indigency statute [I.C.
§ 11-605(3)], was matter for evidentiary
hearing if and when county sought reim-
bursement of finnncial assistance provided
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STRAWBERRY ELECTRIC SERVICE
DISTRICT, an Electric Service District
of the State of Utah, and Strawberry
W ater Users’ Association, a Utah Corpo-
ration, Plaintiffs, Appellee, and Cross-
Appellant,

\Y

SPANISH FORK CITY, a Utah Munici-
pal Corporation, Defendant, Appel-
lant, and Cross-Appellee.

No. 9-10317.
Supreme Court of Utah.
June 21, 1996.

Electric service district brought action
against city, arising from city’s provision of
electric service to some of consumers in an-
nexed areas previously served by district,
seeking injunction prohibiting city from serv-
ing consumers within annexed area until dis-
trict received compensation. City counter-
claimed, seeking declarations that it could
serve future consumers in annexed areas
without paying district compensation and
enumerating its rights and obligations if it
elected to serve all residents within annexed
areas. The Fourth District Court, Utah
County, Ray M. Harding, Sr., J,, enjoined
city from providing electric service to resi-
dents of annexed areas to extent that district
had present capacity to provide service, re-
quiring city to compensate district for lost
projected revenues, and dismissing city’s re-
quest for declaration as to its rights and
obligations if it determined to provide elec-
tric service to all residents within annexed
areas. City appealed, and district cross-ap-
pealed. The Supreme Court, Russon, J.,
held that: (1) municipality providing electric
utility service to existing residents must pro-
vide that service to all consumers in annexed
areas; (2) for purposes of proper measure of
damages owed by city to district, district
was entitled to profits from customers within
annexed areas served by city during city’s
noncompliance with statute requiring city’s
compensation to previously serving electric
utility, district was not entitled to future
profits from consumers within annexed areas

B PAACRHRIER 21 FRES

after city would comply vith statute,,"
once ity served all consumers within®
nexed areas, it had to pay district for
facilities dedicated to service within annex
areas, and such award would include dj
ages for district's lost and stranded far™*
and severance damages; (3) statute of 1
tions did not bar district’s claim for in
tion prohibiting city from providing sei

in annexed area without compensating”
trict; (-1) city could not be eryoined
providing electric service to annexed areaa
it complied with statute; and (5) trial conm
properiy refused to consider city’s requa
for declarator}' judgment as to its rights an
duties if it decided to provide electric servia
to all residents within annexed areas, asTS
sue was not ripe and did not represent acS
al conflict.

Reversed in part, affirmed in part, Eléd
remanded. 43|

1. Electricity e=>8.1(4) s
Proper construction of statute governing

provision of electric service by city in

nexed area already served by electric utility,

was question cf law and, thus, Supreme

Court on appeal would accord no def

to trial court's ruling on that issue but, I

er, would review it for correctness, in ele

service district's action against city,

from city’s provision of electric service®

some of consumer* in annexed areas

ously served by district. U.C.A.1953, 1
424,
2. Statutes e= 188 n

When faced with question of sta
construction, Supreme Court looks
plain language of statute.

3. Statutes 0»184,217.4

When faced with question of sta
construction, if statute is unclear, Su
Court resorts to legislative history an®’
pose for guidance.

4. Electricity 0=8.1(2.1)

Under governing statutes, nJC,
providing electric utility service to
residents must provide that service
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‘consumers in annexed areas. U.C.A.1953,

[0-2—401(4), 1(1-2-424.

g. Electricity <38.1(2.1)
Eminent Domain ©=147

For purpuses of proper measure of dam-
gges owed by city to electric sendee district,
’that served areas annexed by city, as result
of city commencing electric service in an-
I nexe(i areas, district was entitled to profits
from customers within annexed areas served
by city during city’s noncompliance with stat-
ute requiring city’s compensation to previ-
ously sening electric utility, district was not
entitled to future profits from consumers
within annexed areas after city would comply
with statute, and, once city served all con-
sumers within annexed areas, it had to pay
district for its facilities dedicated to service
within annexed areas, and such award would
Include damages for district’s lost and
stranded facilities and severance damages.
Const. Art. 1, § 22; U.C.A.1953, 10-2-421.

8. Appeal and Error ©=842(1)

On appeal, Supreme Court would review
for correctness trial court’s ruling on issue
Involving interpretation and application of
statute and constitutional provision.

7. Eminent Domain ©=2(1)

State constitutional takings analysis has
two principal steps: first, claimant must dem-
onstrate some protectible interest in proper-
ty, and, if claimant possesses protectible
property interest, claimant must then show
that interest has been taken or damaged by

government action. Const. Art. 1, § 22.

8. Eminent Domain ©=2(1)

For purposes of state constitutional tak-
ings analysis, '"taking™ is any substart'-d in-
terference with private property which de-
stroys or materially lessens its value, or by
*hich owner's right to its use and enjoyment
If In any substantial degree abridged or de-
stroyed. Const. Art. 1, § 22.

y ' See publication Words and Phrases

A for oilier judicial cons‘ructions and def-
initions.

~ Eminent Domain ©=81.1

> Electric service district had no protccta-
T* Property interest under state constitu-

tional takings provision in its certificate of
public convenience and necessity where its
service area was lawfully invaded by annex-
ing municipality, for purposes of determining
compensation due district for city’s provision
of electric service in annexed areas previous-

ly served by district. Const. Art. 1, § 22;
U.C.A.1953,10-2-424.
10. Eminent Domain ©=81.1

State constitutional takings provision

protects all property protected by its federal
counterpart, and perhaps even more so due
to its more expansive language. U.S.C.A.
Const.Amend. 5; Const. Art. 1, § 22.

11. Eminent Domain ©=81.1

Under slate constitutional takings provi-
sion, every species of property which public
needs may require, including legal and equi-
table rights of every description, is liable to
be appropriated. Const. Art. 1, § 22.

12. Eminent Domain ©=81.1

For purposes of state constitutional tak-
ings provision, taking of public utility
cludes not only physical facilities of utility,
Const. Art. 1,

in-

hut also its exclusive business.

2.

13. Eminent Domain <3=8(5

For purposes of constitutional takings
analysis, to create protectable property inter-
est, contract must establish rights more sub-
stantial than unilateral expectation of contin-
ued privileges; absent exclusive franchise or
equivalent thereof, no vested, legally enforce-
able interest arises and, consequently, there
is no property that can provide basis for
compensation in inverse condemnation pro-
ceeding. Const. Ait. 1, § 22.

14. Eminent Domain ©=81.1

For purposes of state constitutional tak-
ings analysis, notwithstanding municipality’s
right to commence electric service within its
annexed areas, electric utility has protectable
property interest in its certificate of public
convenience and necessity until its service
area is lawfully invaded. Const. Art. 1, § 22;
U.C.A.1953,10-2-424.



82 Wh I8 PAOAC RORIER 21FRES

15. Eminent Domnin <3=2(1)

Municipal power cannot be exercised in
derogation of specific rights protected by
state constitutional takings provision. Const.
Art. 1, § 22.

16. Electricity 0=8.1(2.1)
Municipal Corporations 0=36(1)

After annexing area served by electric
utility, municipality may not commence elec-
tric sendee within any portion of utility’s
sendee area unless it has either obtained
utility’s consent or leimbursed utility for its
compensable losses. U.C.A.1953, 10-2-42*1.

17. Constitutional Law 0=48(3)

Courts should construe statutory terms
to avoid unconstitutional application of stat-
ute.

18. Electricity 0=8.1(2.1)

For purposes of statute requiring annex-
ing municipality to reimburse electric utility
that was serving annexed area for fair mar-
ket value of facilities dedicated to provide
service to annexed area, "reimburse" means
to make whole for any losses compensable
under state constitutional takings provision.
Const. Art. 1, § 22; U.C.A.1953, 10-2-124.

See publication Words and Phrases
for other judicial constructions and def-
initions.

19. Appeal and Errore=170(l)

Supreme Court would decline to address
argument made for first time on appeal, that
statute governing electric service district ser-
vice areas precluded award of lost profits to
electric service district for city’s annexation
and provision of electric sendee to territory
formerly served by district. U.C.A.1953,
17A-2-302(l)(a),

20. Eminent Dumain <5=138

For purposes of constitutional takings
analysis, "severance damages" are awarded
for partial taking, as opposed to taking of
entire business, and compensate owner for
diminished value of its remaining physical
property. Const. Art. 1, § 22.

See publication Words and Phrases
for other judicial constructions and def-
initions.

21 Appeal and Error <5=954(1, 2), 1024.2 iv
Supreme Court will not disturb trial"
court’s judgment granting or refusing igjunc
tion unless trial court abused its discretion or ,
judgment rendered is clearly against weight L'v

of the evidence.
“is

N

22. Injunction <5=14,16
Injunctions are available only upon

showing of irreparable injury for which there

is no adequate remedy at law.

23. Injunction <3=65, 74 a
When exclusive business is unlawfully

invaded, injunction is proper regardless of

whether unlawful invasion is effected by an-

other company or by governing body. '\ id

21. Injunction <5=77(1) -L

Municipal actions may be enjoined when
municipality illegally extends its utility ser-
vice.

25. Limitation of Actions <5=58(2)

Statute of limitations did not bar electric
service district’s claim for injunction prohibit-
ing city from providing sendee in its annexed
area previously served by district without
compensating district for value of facilities
dedicated to provide sendee to annexed area,
where city continued to unlawfully provide
such sendee up to trial. Const. Art. 1,5 22; ..
U.C.A.1953,10-2-124. V\ﬂr'lg

26. Electricity 0=8.1(4) Lk

City could not be enjoined from provid-,
ing electric service to its annexed areas if tt >
complied with statute requiring city to reinf, 1
burse electric service district that was sfif\®o
ing annexed areas for value of facilities dedij.
cated to provide service to annexed are*a.j&f
U.C.A.1953, 10-2-124.

27. Declaratory Judgment <3=209

Trial court properly refused to consid
annexing city’s request for declaratory jtt_
inent as to its rights and duties if it dee
to provide electric service to all residot
within annexed areas, in electric service
triet’s action against city, arising from.
provision of electric service to some of
sumers in annexed areas previously t.
by district, as issue for which city :
resolution was not ripe, nor did it re
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gctual connict. U.C.A.1953, 78-33-2, 78-33-

6, 78-34-10.

28. Declaratory Judgment <s=61, 62

To sustain declaratory judgment action,
there must exist justiciable controversy
based upon accrued set of facts, actual con-
flict, adverse parties, legally protectible in-
terest on plaintiffs part, and issue ripe for
judicial resolution. U.C.A.1953, 78-33-2.

29. Declaratory Judgment e=5.1

Declaratory Judgment Act
gives trial court discretion to either grant or
deny party's declaratory judgment action.
U.C.A.1953, 78-33-2.

provision
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Rodney R. Parker, Salt Lake City, for plain-

tiffs.

Gary A. Dodge, Bentley J. Tolk, Salt Lake
City, for defendant.
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amicus Deseret Generation & Transmission.

Val R. Antczak, James E. Karkut, Salt
Lake City, for amicus Utah Associated Mu-
nicipal Power.

RUSSON, Justice;

Spanish Fork City appeals from a decision
of the Fourth District Court enjoining it
from providing electric utility sendee to resi-
dents of its annexed areas to the extent that
the supplier prior to annexation, Strawberry
Electric Sendee District (Strawberry Elec-
tee), had present capacity to provide service

the time of the trial court’s order. To the
extent Strawberry Electric did not have
Present capacity to provide sendee, the trial
hurt's decision allows Spanish Fork to pro-
vide electric service but only upon compen-
**ufg Strawberry Electric for lost projected
revenues. Spanish Fork also appeals the
kKl court's decision dismissing a request for
* declaration as to Spanish Fork's rights and
~ “gations if it determined to provide elec-

sendees to all residents within the an-
#eted areas. Strawberry Electric cross-ap-
that portion of the trial court’s decision
"W izing Spanish Fork to serve consumers

in tin? annexed areas to the extent Strawber-
ry Electric did not have present capacity to
provide service. We affirm in part, reverse
in part, and remand to the trial court for
further proceedings.

I. BACKGROUND

Since 1986, Strawberry Electric has been
providing electric utility service to customers
in portions of southern Utah County. It
operates under a certificate of public conve-
nience and necessity issued by the Public
Service Commission. The certificate recog-
nizes Strawberry Electric as the exclusive
distributor of electric power to consumers
residing in its service area.

Adjacent to Strawberry Electric’s service
area is Spanish Fork City, which has been
experiencing rapid growth. During the
1980s, Spanish Fork annexed approximately
4.000 acres, partly in response to changes in
the Utah County zoning classifications per-
mitting more development in these areas.
All of the areas annexed by Spanish Fork
since the organization of Strawberry Electric
were included within Strawberry Electric’s
sendee area. Moreover, these areas consti-
tute some of the more densely populated
portions served by Strawberry Electric. At
the time of annexation, Strawberry Electric
provided electric power to approximately 200
consumers in these areas. In addition,
Strawberry Electric maintained excess ca-
pacity to serve future customers who would
likely be high margin electric users due to
the changed zoning rules.

After its incorporation of these areas,
Spanish Fork commenced, on a limited basis,
to provide electric utility service within these
areas. After disconnecting Strawberry Elec-
tric’s distribution lines, Spanish Fork at-
tached its own lines and commenced electric
service to six residential consumers. For the
most part, however, Spanish Fork provided
service only to new consumers to the an-
nexed areas never before sorted by Straw-
berry Electric (hereinafter referred to us
future consumers). Spanish Fork required
construction permit applicants to agree, us a
condition to obtaining the permit and other
city services, to accept Spanish Fork electric
service and reject Strawberry Electric's ser-
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vices. By the time trial was held, Spanish
Fork had commenced service to thirty-seven
future consumers.

Aside from the six residential consumers,
Spanish Fork elected to serve only future
consumers because it claimed that it could
not afford to provide service to all consumers
in the annexed areas. Such an undertaking
would have entailed reimbursing Strawberry
Electric for its facilities used in supplying the
areas, which, according to Spanish Fork’s
studies, was not economically feasible.

In some cases, Spanish Fork's strategy
resulted in a duplication of Strawberry Elec-
tric's distribution system. Spanish Fork
constructed distribution lines into the same
areas in which Strawberry Electric had pre-
viously constructed its lines in anticipation of
future growth. For example, Spanish Fork
connected a line to a new building located on
the property of the Intermountain Farmers
Association (IFA), an existing customer of
Strawberry Electric. Also, Spanish Fork
constructed a line approximately one-half
mile in length into the annexed area to serve
only one consumer and anothc line approxi-
mately one mile in length to serve only two
consumers. In all of these cases, Strawberry
Electric stood ready to serve with distribu-
tion lines either within or immediately adja-
cent to the consumers’ properties.

Strawberry Electric objected pursuant to
section 19-2-124 of the Utah Code, which
provides:

Whenever the electric consumers of the

area being annexed are receiving electric

utility services from sources other than the
annexing municipality, the municipality
may not, without the consent of the electric
utility, furnish its electric utility services to
the electric consumers until the municipali-
ty has reimbursed the electric utility com-
pany which previously provided the ser-
vices for the fair market value of those
facilities dedicated to provide service to the
annexed area. |If the annexing municipali-
ty and the electric utility cannot agree on
the fair market value, it shall be dcter-

In filing suit against Spanish Fork, Strawberry
Electric was joined by Strawberry Water Users'
Association (Strawberry Water), the entity from
which Strawberry Electric obtained its clislribu-
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inined by the state court having jurisdic-

tion.
Strawberry Electric requested that Spanish
Fork provide service to either all consumers
in the annexed area or none of them. Also,
Strawberry Electric requested compensation
for its lost right to serve in these areas if
Spanish Fork elected to provide service.

Spanish Fork denied all requests. It in-
sisted that it need not serve all or none of the
consumers in the annexed area. Also, Span-
ish Fork believed that it was not obligated to
compensate Strawberry Electric under the
statute because it chose to serve only future
consumers, not the existing customers of
Strawberry Electric. Failing to informally
resolve its dispute with Spanish Fork, Straw-
berry Electric initiated this lawsuit.1

Strawberry Electric sought an injunction
to prohibit Spanish Fork from serving con-
sumers within the annexed area until it re-
ceived compensation. The compensation
Strawberry Electric demanded included
damages suffered as a result of its lost in-
vestment in facilities constructed to serve
future growth, Spanish Fork counter-
claimed, seeking two declarations: first, that
it may serve future consumers without pay-
ing compensation and, second, enumerating
its rights and obligations under section 10-2-
424 if it elected to take over service to all
residents within the annexed areas.

Strawberry Electric moved for summary
judgment, arguing that Spanish Fork violat-
ed section 10-2-124 and urging dismissal of
Spanish Fork’ second claim for declaratory
relief. Reasoning that the requested declar-
atory judgment would not '"terminate the
uncertainty or controversy giving rise to the
proceeding,” the trial court dismissed Span-
ish Fork’s claim. Also, without identifying a
particular damages formula, the trial court
held that Spanish Fork was obligated to com-
pensate Strawberry Electric for its lost right
to provide electric service to future consum-
ers. In so ruling, the trial judge limited the
issues at trial to Strawberry Electric’s claim
for an injunction and the compensation due

tion system und service area. Upon Spanish
Fork's motion, the trial court dismissed Straw-
berry Water as a party to the litigation.

VXi
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to Strawberry Electric under section 10-2-
424.

During a bench trial, Strawberry Electric
proposed a capitalized income method to as-
sess damages. That is, it demanded antici-
pated revenues as damages caused by Span-
ish Fork’ provision of service to future
consumers. In contrast, Spanish Fork prof-
fered a facilities-based calculation, or a cal-
culation based on the amount by which the
value of specified facilities dedicated to pro-
viding service to the annexed areas was
lost.

Following the trial, the court enjoined
Spanish Fork from providing electric utility
services in the annexed areas until it com-
plied with section 10-2—124. Specifically, the
injunction prohibited Spanish Fork from
serving the annexed areas until it either ob-
tained Strawberry Electric's consent to pro-
vide service or paid Strawberry Electric the
fair market value of those facilities dedicated
to providing service to the annexed areas.
In the expectation that Spanish Fork would
compensate Strawberry Electric, the trial
court enjoined Spanish Fork from providing
service to future consumers who locate in the
annexed areas after trial to the extent Straw-
berry Electric had capacity to serve them
with its facilities then in place. The court
ruled that Spanish Fork may provide electric
services to future consumers who locate with-
in the annexed areas to the extent that
Strawberry Electric's service to them would
require facilities in addition to meters, drop
lines, and related items.2

With regard to each future consumer
Spanish Fork was allowed to serve, however,
the trial court ordered Spanish Fork to pay
Strawberry Electric damages. Adopting
Strawberry Electric’s capitalized income
method, the court awarded Strawberry Elec-
tric $1,108.50 for each residential consumer
who would move into the annexed areas and
a sum to be determined by the court, for
future commercial consumers. In addition,
the trial court, utilizing the same method,
awarded Strawberry Electric $41,015.50 for
consumers who had moved into the annexed

2. On the basis of a motion tiled by Spanish Fork,
this court stayed the trial court's injunction
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area before trial and who had been served by
Spanish Fork.

On appeal, both pariies insist that the trial
court erred. Strawberry Electric contends
that the trial court incorrectly allowed Span-
ish Fork to serve only some consumers in the
annexed areas. Spanish Fork argues that
the trial court (1) adopted an inappropriate
method to calculate damages, (2) improperly
enjoined it from providing electric service
within the annexed areas, and (3) improperly
refused to declare Spanish Fork’s rights and

duties under section 10-2-421 if it deter-
mined to provide service to all residents
within the annexed areas.
II. ANALYSIS
[1-3] The first issue we address is

whether section 10-2-424 of the Utah Code
directs a municipality providing electric utili-
ty service to serve all consumers in a newly
annexed area. When faced with a question
of statutory construction, we look first to the

plain language of the statute. Stale v. Lar—
sen, 865 P.2d 1355, 1357 (Utah 1393);
Schuilz v. BMW of N. Am., Inc., 814 P.2d

1108, 1112 (Utah 1991). If the statute is
unclear, we then resort to legislative history
and purpose for guidance. World Peace
Movement v. Newspaper Agency Corp., 879
P.2d 253, 259 (Utah 1994). The proper con-
struction of section 10—2—424 is a question of
law. See Larsen, 863 P.2d at 1357. We will
therefore accord no deference to the trial
court’s ruling but will review it for correct-
ness. Ward v. Richfield City, 798 P.2d 757,
759 (Utah 1990); Hcnrctty v. Manti City
Corp., 791 P.2d 506, 510 (Utah 1990).

In pertinent part, section 10-2-424 pro-
vides:
Whenever the electric consumers of the
area being annexed are receiving electric
utility services from sources other than the
annexing municipality, the municipality
may not, without the consent of the electric
utility, furnish its electric utility services to
the electric consumers until the municipali-
ty has reimbursed the electric utility com-

pendia” ibis appeal.
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pany which previously provided the ser-

vices for the fair market value of those

facilities dedicated to provide service to the
annexed area.

The plain language of section 10-2-424
does not reveal whether a municipality may
elect to serve only some consumers in an-
nexed areas. Rather, the statute provides
only that whenever “the electric consumers”
of an annexed area are receiving services
from a utib'ty, a municipality may not provide
services to “the electric consumers" until the
utility consents or the municipality pays.
“ﬁT]he electric consumers" could mean either
all consumers, including future consumers,
l.e., those in the annexed areas who have
never received services from the utility, or
only the consumers who have actually re-
ceived service from the utility. To discern
the proper construction, we must examine
the legislative history and purpose underly-
ing section 10-2-124.

The legislative policy of the code provisions
dealing with expansions of municipalities in-
cludes the desire that municipalities provide
city services to the residents of newly an-
nexed areas: "Areas annexed to municipali-
ties in accordance with appropriate standards
should receive the services provided by the
annexing municipality, subject to section 10-
2—424, as soon as possible following the an-
nexation " Utah Code Ann. § 102—
401{4). Thus, in enacting the ﬁrovisions
dealing with municipal expansion, the legisla-
ture endeavored to secure the benefit of city-
offered services for those in newly annexed
areas. see Sandy city U Salt Lake County,
827 P.2d 212, 222 (Utah 1992) (“The legisla-
ture clearly prefers that cities provide urban
services to developing areas and has desig-
nated annexation as the means by whic
those services should be extended.”).

By serving only some consumers within
the annexed areas, however, Spanish Fork
acted to the detriment of the group which the
legislature endeavored to benefit. With re-
gard to consumers within the annexed areas,

J. Nothing in this opinion should be construed as
implying that Spanish Pork could or could not
choose to satisfy its obligation to serve its resi-
dents by contracting with Strawberry Electric or

® sonic other utility to provide electric utility ser-
vice.
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Spanish Fork contravened the legislative pol-
icy that annexed areas should receive city
services as soon as possible. When residents
desire to incorporate with a municipality, see
Utah Code Ann. § 10-2-416, a major reason
for doing so is to receive city services. For
the most part, however, Spanish Fork sought
to serve none of the residents that desired
incorporation but onI%/ those consumers who
located in the areas after annexation.

[4] We hold, therefore, that under sec-
tions 10-2-424 and 10-2-101(4), a municipali-
ty providing electric utility service to existing
residents must provide that service to con-
sumers in annexed areas.3 Although section
10-2—424 is silent as to whether a city may
serve only a portion of the customers in
these areas, the legislative history and policy
make clear that through section 10-2-424,
the legislature sought to prevent the result of
such a strategy'.

(5,61 The next issue is the proper mea-
sure of dama?es owed by Spanish Fork to
Strawberrr Electric as a result of its com-
mencing electric service to portions of Straw-
berry Electric’s service area. This issue in-
volves an interpretation and application of
section 10-2—124 and article I, section 22 of
the Utah Constitution.  Accordingly, we re-
view the trial court’s ruling for correctness.
See Utah Dep't of Admin. Scrvs. v. Public

serv. commn, 058 P.2d 601, 608 (Utah 1983)

Section 10-2—124 provides that a munici-
pality taking over utility service in annexed
areas must pay “the fair market value of
those facilities dedicated to provid(ing) ser-
vice to the annexed area." In city of Logan
v. Utah Power {’Light Co., 796 P2d 097
(Utah 1990), this court established a frame-
work by which to determine the “fair market
value" of a utility’s affected facilities. First,
the facilities, both inside and outside the
annexed area, used to provide service to the
annexed area must be identified. 1d. at 700-
01, Next, an article I, section 22 - “takings"
analysis with regard to those facilities is

4. Article 1, seciiun 22 Of die Utah Constitution
provides, "Private property shall not be taken or
damaged for public use without just compensa-
tion.” Utah Const, art. I. §

necessary. i
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necessary. 1d. The City of Logan COUI
held that “fair market value” within the
meaning of section 102421 is equivalent to
‘Just compensation" to the extent that the
mun|C|FaI|ty's actions constitute a taking of
the utility's property. 1d. The city of Lo-
gan COUTt, however, provided no guidance on
the issue of calculating damages In cause the
parties had stipulated to damages figures
depending on the court's ruling. 0. at 701,

7,8] Prior cases nevertheless provide us
with that guidance. Under article I. section
22. the takings analysis has two principal
steps. First, the claimant must demonstrate
“some protectible interest in property.” cai-
man t. Utah State Land lid, 795 2d 622
625 (Utah 1990). If the claimant possesses a
protectible property interest, the claimant
must then show that the interest has been
“taken or damaged‘* by government action,
1. at 626. A “taking” is "'any substantial
interference with private property which de-
stroys or materially lessens its value, or by
which the owner's right to its use and enjoy-
ment is in any substantial degree abridged or
destroyed.*" 14, (quoting state ex rel. state
Road Comm~' v. District Court, Fourth Ju -
dgicial Dist, 94 Utah 384, 394. 78 P.2d 502,
506(1937)).

1990) (quoting Lund v. Salt Lake County, D8
Utah 516, 552, 200 P. 510, 512 (1921)). In-
deed, article 1, section 22 Protects all proper-
ty protected by its federal counterpart,5and
perhan even more so due to its more expan-
sive anguage. see Bagford v. Ephraim
city, 904 P.2d 1095, 1097 (Utah 1995). Un-
der article I, section 22, “Tejvery species of
property which the public needs may require,
... [including] legal and equitable rights of
every description [is] liable to be thus ap-
propriated.™ vuna, 58 Utah at 552, 200 P.
at 512 (quotln% Cooley, Constitutional Lim i-
tations 6-16(6t ed))

In contending that Strawberry Electric
has a protectible interest only in its facilities,
Spanish Fork points out that such intangible
assets as profits and future business are
generally not protected by the Takings
Clause. thorsen v. Jonnson, 745 P.2d 1243,
1246 (Utah 1987), State ex reL Road
Commn v. Ouzounian, 26 Utah 2d 442, 445,
491 P2d 1093, 1095-96 (1971?}, State ex rel.
Road Commn U noble, 6 Utah 2d 40, 44,305
P22d 495, 498 (].957), State v. Tedesco,
Utah 2d 218, 251, 291 P.2d 1028, 1029-30
g1956), 27 AmJur2d eminent Domnin

285 (1966), 4 Nichols the Law ofEminent
Domain §12809[1] (I‘GV. 3d ed. 1995)
These assets are generally too speculative

(91 In this case, the dispute centers onand uncertain to award. see ouzounian, 26

the property in which Strawberry Electric
possessed a protectible property interest.
Spanish Fork claims that Strawberry Elec-
tric had a protectible property interest only
in its physical facilities. Strawberry Elec-
tric, however, claims that in addition to its
facilities, article I, section 22 protects its
certificate of public convenience and necessi-
ty and the privilege incident thereto, that Is,
its right to serve all consumers within the
annexed areas which fall within its service
area, and the earnings it would have realized
from those consumers.

(10,11] This court has stated, "The
kinds of property subject to the (eminent
domain] right ... [are] practically unlimit-
ed.”' 'Farmers New World Life Ins Co. v.

Bountiful City, 803 \2d 1241, 1244 (Utah

5. The Fifth Amendment ot the United Siutii Con-
tlllulfon. made applicable to the nates thrmiph
(he Fourteenth Amendment, piucldo in part that

Utah 2d at 446, 491 P.2d at 1095-96; noble,
6 Utah 2d at 44, 305 P.2d at 498; tedcsco, 4
Utah 2d at 251, 291 P.2d at 1030.

(12) These authorities, however, do not
deal with the taking of a public utility which
enjoys an exclusive right to conduct business
within its service area. The taking of a
public utility includes not only the p rsical
facilities of the utility, but ulso its exclusive
business. 27 Am.Jur.2d eminent Domain
5339 (1960). Moreover, this court hits held
that some kinds of contractual rights, such as
exclusive commercial privileges, may also be
"property” that can be taken for public u e,
Bagford 901 P.2d at 1098-99; see atso west
River Bridge Co. v. Dix, 47 U.S. 507, 633-34,
6 How. 507, 12 L.Ed. 636 (1818) (holding that
for Fifth Amendment takings purposes, n

"private property (shall noi) be taken for piihlic
me. without jutt compensation® US Const
amend. V.
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franchise is property subject to eminent do-
main).

113] However, to create a protectable
property interest, a contract must establish
rights more substantial than a unilateral ex-
pectation of continued privileges. "Absent
an exclusive franchise or the equivalent
thereof, no vested, legally enforceable inter-
est arises, and consequently, there is no
property that can provide the basis for com-
pensation in an inverse condemnation pro-
ceeding." Bagford904 P.2d at 1099.

In this case, Strawberry Electric’s com-
mercial privilege is subject to termination by
annexing municipalities and therefore is
nothing more than a mere unilateral expecta-
tion of a continued right to service custom-
ers. While Strawberry Electric operates
pursuant to a certificate of public conve-
nience and necessity issued by the Public
Service Commission, municipalities are not
subject to the regulation and control of the
Commission, Utah Poiver & Light Co. v.
Public Scn\ Comtn'n, 122 Utah 284, 289, 249
P.2d 951, 953 (1952); Panics v. Lehi City, 74
Utah 321, 349, 279 P. 878, 888 (1929), and are
specifically authorized to regulate the sale
and use of electric power within their bound-
aries. Utah Code Ann. § 10-8-21. More-
over, section 10-2-401(4) provides:

Areas annexed to municipalities ... should

receive the services provided by the annex-

ing municipality, subject to Section 10-2-

424, as soon as possible following the an-

nexation . ...

This section, and section 10-2-124 by refer-
ence, must be construed as a term of Straw-
berry Electric's certificate of public conve-
nience and necessity. Strawberry Electric
was therefore on notice that all or part of its
service area could be annexed and its exclu-
sive business privilege limited or terminated.
Thus, Strawberry Electric has no protectable
property interest in its certificate of public
convenience and necessity where it# service
area is lawfully invaded by an annexing mu-
nicipality.

The trinl court, without the benefit of Bag-
ford, fniled to appreciate Spanish Fork’s
right to lawfUUy invade Strawiwrry Electric’s
service area and ruled that Strawberry Elec-
tric was entitled to lost future income from
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consumers in the annexed areas. Apparent-
ly, the trial court determined that Strawber-
ry Electric had an exclusive commercial priv-
ilege even though Utah law confers upon
municipalities the right to lawfully invade
Strawberry Electric’s service area. In this
respect, the trial court erred. We therefore
reverse the trial court’s damage award to the
extent it was based upon the incorrect prem-
ise that Strawberry Electric had an exclusive
right vis-a-vis lawfully invading municipali-
ties to serve annexed consumers.

[14,15] Notwithstanding a municipality’
right to commence service within its annexed
areas, a utility does have a protectable prop-
erty interest in its certificate until its service
area is lawfully invaded. Until an annexing
municipality has complied with section 10-2-
424, it has the power to invade the utility’s
service area but not the right. City of Lo-
gan, 796 P.2d at 700. And since municipal
power cannot be exercised in derogation of
specific rights protected by article 1, section
22, id., the utility has a legally cognizable
expectation to exclusively provide electricity
within its service area. In this case, when
Spanish Fork began to serve annexed resi-
dents, Strawberry Electric had a legally cog-
nizable interest in an exclusive privilege to
serve within its service urea.

[16] In pertinent part, section 10-2-424
provides that when an electric utility compa-
ny has been serving consumers in an area
annexed by a municipality, "the municipality
may not, without the consent of the electric
utility, furnish its electric utility services to
the electric consumers until the municipality
has reimbursed the electric utility company

for the fair market value of those facili-
ties dedicated to provid[ing] service to the
annexed area." Utah Code Ann. 5 10-2-124
(emphasis added). According to the plain
language of this statute, sir State v. Larsen,
865 P.2d 1355, 1357 (Utah 1993) (directing
that in construing a statute's provisions,
courts are hound by its plain language), a
municipality may not commence service with-
in any portion of an electric utility’s service
area unless it has either obtained the utility’s
consent or reimbursed the utility for its com-
pensable losses. Any other construction
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would entail an improper disregard of the
section’s terms. See State v. One 1DSI Olds-
mobile, S92 P.2d 1042, 1040 (Utah 1995) (We
must assume that " ‘each term in the statute
was used advisedly; thus the statutory words
literally, unless such a reading is
confused or inoperable."”
v. Utah State
670 (Utah

are read
unreasonably
(quoting Savage Indus., Inc.
Tax Comm% 811 P.2d 664,

1991))).

Spanish Fork all hut concedes that it vio-
lated section 10-2-124. Spanish Fork admits
that it furnished electric service to forty-
three residents of the annexed areas before
either securing Strawberry Electric's consent
or reimbursing Strawberry Electric for its
compensable losses. This conduct violates

section 10-2-124.

Moreover, the effect of Spanish Fork's
noncompliance is that Strawberry Electric
has an exclusive right to serve consumers
within its service area. Until Spanish Fork
either secures Strawberry Electric’s consent
or pays Strawberry Electric for the “fair
market value of those facilities dedicated to
providing] service to the annexed area[s]<”
Strawberry' Electric has a legally enforceable
interest in exclusively serving within its ser-
This includes its right to serve
any customer in the annexed areas until
Spanish Fork complies with section 10-2-
424. Therefore, under Bagford, Strawberry
Electric has a protectible property interest in
serving these customers, and if this interest
has been '"takt.i or damaged,” it must be
compensated accordingly.

vice area.

Next, we must determine whether Straw-
berry Electric’s protectable property interest
hiis been ™"taken or damaged"™ by Spanish
Fork's actions. See Colman, 795 P.2d at 626.
Every consumer within the annexed areas
served by Spanish Fork before it ultimately
complies with section 10-2—124 represents a
partial taking or damaging of Strawberry
Electric’s protectable property interest. As
of the time of trial, Spanish Fork commenced
service to forty-three consumers. If Spanish
Fork has since commenced service to more
consumers, it has further damaged Strawber-
ry Electric’s protectable interest. Accord-
ingly. Spanish Fork must compensate Straw-

berry Electric for its inability to serve these
customers.

This compensation must include the profits
Strawberry Electric would have realized dur-
ing the time Spanish Fork failed to comply
with section 10-2—124. That is, Strawberry
Electric is entitled to the lost profits from
each of the forty-three above-mentioned cus-
tomers, in addition to any other customer
that has located in the annexed areas and for
whom Spanish Fork has commenced service,
from the time Spanish Fork initially served
the customer until it complies with section
10-2-124 by compensating the utility.

Spanish Fork objects to an approach which
would award lost profits. First, Spanish
Fork contends that the language of section
10-2—124 precludes such an award. Accord-
ing to Spanish Fork, a municipality is re-
quired to "reimburset] the electric utility
company” only when it supplants a portion of
the company’s service area and a city can
“reimburse™ a company only for expenses
already incurred, not for lost profits. Sec-
ond, Spanish Fork argues that section 17A-
2-302(l)(a) of the Utah C'de precludes an
award of lost profits to the extent it denies
electric utility companies the right to provide
service in areas adjacent to the service terri-
tory of municipal agencies.

(17,18 Spanish Fork's contentions lack
merit. Its argument that the text of section
10-2-121 precludes an award of lost profits is
unpersuasive because it requires an unconsti-
tutional construction of the statute. Utah
courts should "construe statutory terms to
avoid an unconstitutional application of the
statute.” Utah State Road Comm'n v. Bri-
bery, 687 P.2d 821, 831 (Utah 1984). This
court has ruled that "the fair market value
reimbursement requirement of section 424 is
to be read as congruent with the just com-
pensation' requirement of article 1, section
22" of the Utah Constitution. City of Logan,
796 P.2d at 700. And above, we ruled that
article 1, section 22 protects as an incident of
Strawberry Electric’s certificrte of public
convenience and necessity profits from con-
sumers Spanish Fork unlawfully served. If
we were to interpret section 10-2-424 in the
manner proposed by Spanish Fork, we would
be forced to hold the statute unconstitutional.
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Therefore, "reimburse” for purposes of sec-
tion 10-2-124 means to make whole for any
losses compensable under article 1, section 22
of the Utah Constitution. accord The Amer-
ican Heritage Dictionary of the English
Language 1097 (1980) (defining “reimburse”
as "to ... compensate ... for ... losses or
damages incurred").

[19] The second challenge—that section
17A—2%02(1)(a? of the Utah Code precludes
an award of lost profits—is unripe. This
argument was made for the first time on
appeal. " 'With limited exceptions, the prac-
tice of this court has been to decline consid-
eration of issues raised for the first time on
appeal.”™ ong ot (USA) Inc. v. 1ith
Ave. Corp., 850 P.2d 447, 455 (Utah 1993)
(quotlng Espinal v. Salt Lake City Bd. of
Educ., (97 P.2d 412. 413 (Utah 1990)). We
therefore decline to address this argument.

As discussed above, to lawfully invade
Strawberry Electric's service area. Spanish
Fork must commence service to all consum-
ers within the annexed areas and pay Straw-
berry Electric “the fair market value of those
facilities dedicated to prorid[ing] service to
the anne’ed areafs]." Utah Code Ann. § 10-
2-124.  Further discussion of damages is
therefore warranted to quide the trial court
in calculating them.

[20] Section 10-2-124 requires that to
serve the consumers within the annexed ar-
eas, Spanish Fork must pay Strawberry
Electric the fair market value of the facilities
dedicated to serving within those arests.
Roth parties agree that section 10-2-124
therefore requires comﬁensation for the utili-
ty's lost or stranded physical facilities, such
as distribution lines, poles, conduits, and re-
lated hardware. In addition, city of Logan
suggests that Strawberry Electric is entitled
to recover dartiages for the diminished value
of its remaining ﬁhysical property. city of
Logan directed that damage awards should
compensate utilities for facilities damaged
outside the annexed areas, which suggests

that Aillties are entitled to severance dam-

dQ€S. see City ofLogan, 79(5 P.2d at 700-01.
Scvcrjutee damages are awarded for a partial
taking, as opposed to a taking of the entire
business, and compensate the owner for the
diminished value of its remaining physical

wsaeee [t [E-LHMIHIlliummiibm,,,
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property. see 4A Julius L. Sackman & Pat-
rick J. Rohan, Nichols' The Law of Eminent
pomain 88 14.02[I][a], 1511 (rev. 3d ed.
1994 & Supp.1995). Thus, to servo the an-
nexed areas, Spanish Fork must pay Straw-
berry Electric the fair market value of its
lost or stranded facilities and severance dam-
ages.

In sum, Strawberry Electric is entitled to
profits from customers within the annexed
areas served by Spanish Fork during Span-
ish Fork’s noncompliance with section 10-2-
424, However, Strawberry Electric is not
entitled to future profits from consumers
within the annexed areas after Spanish Fork
complies with section 10-2-124. 'In addition,
if Spanish Fork serves all consumers within
the annexed areas, which it must do pursuant
to section 10-2-124 of the Utah Code, it must
pay Strawbeiry Electric for its facilities dedi-
cated to sendee within the annexed areas.
Such an award would include damages for
Strawberry Electric's lost and stranded facil-
ities and severance damages.

The next issue is whether the trial court
improperly enjoined Spanish Fork. The trial
court found Spanish Fork in violation of sec-
tion 10-2-124 for failing to compensate
Strawberry Electric for its losses before it
commenced electric service within the an-
nexed areas. The trial court held, “If the
City wishes to proride any services in the
areas served by [Strawberry Electric], it
must obtain the consent of [Strawberry Elec-
tricj or it must pay (Strawberry EIectricJ for
the fair market value of those facilities dedi-
cated to providing] service to the annexed
urea." ‘ihe trial court further ordered that
even if it compensates Strawberry Electric,
Spanish Fork is prohibited from serving con-
sumers in the annexed areas whom Straw-
berry Electric had present capacity to serve.

[21]  Spanish Fork levels three objections

to the trial court’s injunction. First, Spanish
Fork argues that a inunicipulity's authority
to furnish utility service to Its residents may
not be prohibited und therefore Strawberry
Electric's sole remedy is monetary damages.
Second, Sﬁanish Fork maintains that inas-
much as the injunction mandates the termi-
nation of service to six residential consumers
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that it disconnected from Strawberry Elec-
tric’s distribution system and connected to its
own, the injunction contravenes a three-year
statute of limitations. Third, Spanish Fork
asserts that the injunction preventing it from
servmg its residents incorrectly assumes that
Strawberry Electric hiis an exclusive right
vis-a-vis municipalities in compliance with
section 10-2-12'1 to serve its customers. In
considering these arguments, “Tw]e will not
disturb a trial court’s judgment granting or
refusing an injunction unless the court
abused its discretion or the judgment ren-
dered is dearly against the weight of the
evidence.” Bircli creek Irrigation v, Protlic®
r, 858 P.2d 990, 993 (Utah 1993).

[22]
showing ofirreparable injury for which there
IS no adequate remedy at law. system con-
cepts. Inc. v. Dixon, 609 P2d 421, 425-27
(Utah 1983).  Injunctions are commonly
granted where an exclusive business, such as
Strawberry Electric’s until a municipality
supplants 1t in compliance with section 10-2—
424, is unlawfully invaded. see Georgia
Power Co. v. Adumaha Elcc. Membership
corp., 221 Ga. 521, 145 SE.2d 691, 695
(1965), Southern Indiana Gas AElcc. Co. v.
Indiana Statewide Rural Elcc. Coop., 251
Ind. 459, 242 N.E.2d 361, 368 (1968); w id-
America Pipeline Co. It towa State Com-
merce Comm'n, 203 lowa 1143, 114 N.W.2d
622, 626 (1962), Campbell Sixty-Six Ex-
press, Inc. v.J. & G. Ex/tress. Inc., 244 Miss.
4217, 141 So.2d 720, 726 (1962), M issouri
Utilities Co. v, Scott-New M adrid-M issis-
sippi Elec. Coop., 475 S.w.2d 25, 28 (MO
1972) éon bane); 43A C.JS. mjunctions
§ 106 (1978). When invaded, the business
hears irreparable injury for which there is no
adequate remedy at law; "Imonetary dam-
a?es would be difficult nnd perhaps impossi-
ble to ascertain, and [the business] would be
forced to bring continuing and successive
lawsuits for damages.” Payne v. Jackson
city Lines, Inc, 220 Miss. 180, 70 S0.2d 520,
523 (1954).

(23,241 Moreover, an injunction is proper
whether the unlawful Invasion is effected hy
another company or by a governing body.
City of Pinellas Park U Crr>ss-State U tils.

co., 205 S0.2d 70-1, 706-07 (Fla.Dist.Ct.App.

1968), M issouri Pub. Serv. Co. v. City of
Trenton, 509 S.W.2d 770, 772 (MO.Ct.App.
1974); 43A CJ.S. Injunctions § 106 (1978)
These authorities countenance enjoinin? mu-
nicipal actions where the municipality illegal-
ly extends its utility service. see cross-
state Utils. co., 205 S0.2d at 706-07; w is-
souri Pub. Scrv, Co.,'509 Sw.2d at 772. We
adoFt this rule and will therefore approve the
trial court's injhunction if Spanish Fork ex-
ceeded its authority in furnishing electric
service to the annexed areas.

25]7 In resolving the previous issue, we
held that Spanish Fork violated section 10-2-
424, Spanish Fork contends, however, that
the injunction ignores the applicable statute

Injunctions are available only Upon ay¢"jimiations. Spanish Fork maintains that

it connected its lines to the sh: consumers no
later than 1986. Further, Spanish Fork con-
tends that actions for liability created by
section 10-2—124 must be commenced within
three years of connection. sec Utah Code
Ann. § 78-12-26. Because Strawherry Elec-
tric’s action was not commenced within three
years of connection. S'oanish Fork argues,
Strawberry Electric’s claims with respect to
these consumers are time-barred. The trial
court rejected the application of this statute,
explaining that Spanish Fork "continues to
violate [section 10-2-124) in providing ser-
vice" to the sue consumers.

To address whether Strawberry Electric’s
cause of action is time-barred, we must de-
termine exactly what acts comprise the cause
of action and when they occurred. Under
section 10-2-124, a "municipality may not,
without the consent of the electric utility,
furnish its electric utility services to the elec-
tric consumers until the municipality has re-
imbursed the electric utility comﬁany."
Utah Code Ann. § 10-2-424. Thus, the ac-
tion forbidden by section 10-2-124 is the
"furnish|in? of) electric utility services" with-
out the utility’s consent or hefore compensa-
tion is provided.

It is undisputed that Spunish Fork fur-
nished electric service to at lejist forty-three
consumers. The next step is to determine
when Spunish Fork furnished those services.
From the record, it appears that at least
until trial, Spanish Fork furnished electric
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utility services to the specified consumers.
At no time before trial did Spanish Fork
cease to provide service to these residents.
Indeed, had Spanish Fork done so, the in-
junction, at least as to these consumers,
would have been unnecessary. Therefore,
assuming the applicability of section 78-12-
26 of the Utah Code,6 Strawberry Electric’s
claims were not time-barred because Spanish
Fork violated section 10-2-124 within the
time set forth in section 78-12-26. Thus, the
trial court did not abu. e its discretion in
enjoining Spanish Fork’s electric utility ser-
vice until it complies with section 10-2—124.

|26] The trial court's injunction, however,
would prohibit Spanish Fork from serving
consumers within the annexed area whom
Strawberry Electric had present capacity to
serve even if Spanish Fork ultimately com-
plies with section 10-2-124. This portion of
the trial court's injunction was based upon
the now discredited premise that Strawberry
Electric possessed an exclusive right vis-a-vis
municipalities in compliance with section 10-
2-121 to serve consumers within the annexed
areas. We ruled above that it does not. We
therefore reverse that part of tho trial court's
injunction preventing Spanish  Fork from
serving its residents even if it complies with
section 10-2-124.

(27] The final issue on appeal is whether
the trial court properly refused to consider
Spanish Fork" request for a declaratory
judgment as to its rights and duties if It
decided to provide electric service to all resi-
dents within the annexed areas. The trial
court dismissed Spanish Fork’s request on
the ground that “(such a judgment would
not 'terminate the uncertainty or controversy
giving rise to the proceeding.”” (Quoting
Utah Code Ann. § 78-33-6.) Spanish Fork
argues that its action is justiciable and that
Utah law concerning condemnation, specifi-
cally section 78-34-16 of the Utah Code,
precludes the dismissal of its action.

6. For the purpose of this discussion, wc need not
determine whether this section prescribe* the
applicable limitation period. It is important to
note that nn action under section 10-2-424 Is. to
u latjjc extent, founded upon article I. section 22.
City of !x>iun, 796 P.2d at 701. Thus, section
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328,29] Under the Utah Declaratory
Judgment Act,
[aLny Ferson ... Whose rights, status or
other legal relations are affected by a stat-
ute ... may have determined any question
of construction ... arising under the ...
statute ... and obtain a declaration of
rights, status or other legal relations
thereunder.
Utah Code Ann. § 78-33-2. The Act ?oes
on to state, however, "The court may refuse
to render or enter a declaratory judgment or
decree where such judgment or decree, if
rendered or entered, would not terminate the
uncertainty or controversy giving rise to the
proceeding.” 4. § 78-33-6. To sustain a
declaratory judgment action, there must ex-
ist "a justiciable controversy based upon an
accrued set of facts, an actual conflict, ad-
verse Fa_rti_es, a legally protectible interest on
the plaintiffs part, and an issue ripe for
jUdiCl&' resolution.” Barnard v. Utali. State
Bar, 857 P.2d 917, 919 (Utah 1993). The
statute gives a trial court discretion to either
grant or deny a party’s declaratory judgment
action by virtue of the statute’s use of the
word “may." Sec World Peace Movement v,
Newspaper Ap.cncy Corf), 879 P2d 253, 265
(Utah 1994) (Eusson, J., dissenting): cf. ¢ an-
yon Country Stars v. Braccy, 781 P2d 414,
420 (Utah 1989) (bolding that use of word
"may" in Utah Rule of Civil Procedure 49
indicates grant of discretion to trial court);

accord Boyle v. National Union Fire Ins.

co, 866 P.2d 595, 598 (Utah.Ct.App.1993).

In this ciise, the issue for which Spanish
Fork requested resolution was not ripe, nor
did it represent an actual conflict. In its own
words, Spanish Fork "sougiht a determination
of the value of the facilities deticated to
proviJimg] service to all consumers in the
Annexed Areas and the extent to which title
to affe *d facilities would pass.” As such,
Spanish Fork’s theoKUcal taking had no
specified date, and therefore, any valuation of
Strawberry Electric's compensable losses
would be inaccurate or outmoded. More-

78-12-26, which prescribes a limitation period
for liability created by Mantles, may not be appli-
cable to the extent liability is actually cre |ted _lF]y
the Utah Constitution Sée Webber v SUT Ltini
CIIV. 40 utah 221, 224. 120 P. 503, 504 (1911).
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over, the value of Strawberry Electric’s com-
pensable losses as a result of such a taking
was never th> source of any actual conflict
among the parties. Indeed, Spanish Fork
admitted that undertaking electric service to
all consumers within the annexed areas
would not be economically feasible.

Contrary to Spanish Fork’ suggestion,
section 78-34-16 does not support its claim
for declaratory relief. In relevant part, this
statute provides:

Condemnor, whether a public or private
body, may, at any time prior to final pay-
ment of compensation and damages award-
ed the defendant by the court or jury,
thandon the proceedings and cause the
action to be dismissed without prejudice,
provided, however, that as a condition of
dismissal condemnor first compensate con-
demnee for all damages he has sustained
and also reimburse him in full for all rea-
sonable and necessary expenses actually
incurred by condemnee because of the fil-
ing of the action by condemner (sic], in-
cluding attorneys fees.

Utah Code Ann. § 78-34-10, Spanish Fork
contends that this section supports the view
that it may receive a determination of value
from a court prior to determining whether to
complete the condemnation. Spanish Fork,
however, misapprehends the reasons for the
trial court’s dismissal. The trial court did
not reject Spanish Fork's request because it
did not commit to assuming electric sendee
throughout the annexed area. Rather, the
trial court denied declaratory relief because
Spanish Fork's issue had not yet accrued;
the issue was not ripe, and no actual conflict
existed between the parties. In short, the

‘al court properly refused to issue tin advi-
sory opinion. Thus, the trial court did not
abuse its discretion in dismissing Spanish
Fork’s declaratory judgment action.7

I11. CONCLUSION

We conclude that the trial court incorrectly
authorized Spanish Fork to sene only select

7. W& note thnt our resolution of the first issui-
will requite the determination of compensation
owed to Strawberry Electric as a result of Span-
ish Fork’s assumption of utility service (o nil
residents in the annexed arcus. Spanish Fork

customers in the annexed areas and incor-
rectly calculated Strawberry Electric’s dam-
ages to include projected earnings from con-
sumers whom Spanish Fork may lawfully
serve. In addition, the trial court abused its
discretion in enjoining Spanish Fork from
serving annexed residents if it complies with
section 10-2-124. The trial court, however,
did not abuse its discretion in enjoining
Spanish Fork from serving annexed resi-
dents until it complies with section 10-2--124
ant in dismissing Spanish Fork’ second
claim for declaratory relief. We therefore
lift the stay of the permissible part of the
trial court’s injunction, reverse in part, affirm
in part, and remand for further proceedings
consistent with this opinion.

ZIMMERMAN, C.J.,, HOWE, J., and
PEULER and THORNE, Judges, concur in
RUSSON?s, J,, opinion.

STEWART, Associate C.J., and
DURHAM, J., having disqualified
themselves, do not participate herein;
PEULER and THORNE,' District Judges,
sat.

o] ImNi'weotisul\%

STATE of Utah, Plaintiff and Appellee,
V.
James QUADA, Defendant and Appellant.

No. 95007&-CA.
Court of Appeals of Utah.

May 31, 1996.

Defendant was convicted in the Fourth
District Court, Utah County, Ray M. Har-
ding, J., of two counts of aggravated assault,
and he appealed. The Court of Appeals,

must piovidc service to all of its residents, nnd
Strawberry Electric must be compensated ac-
cordingly, However, the trial court's dismissal
of Spanish Fork's declaration request w-os still
proper since ii lacked the benefit of this ruling,
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Fairbanks North Star Borough 0ffice of the Hlayor
809 Pioneer Road PO. Box 71265 Fairbanks, Alaska 99707-1267 907/459-1300
Fax 907/459-1102
Email mayor@co.fairbanks.ak.us
May 5,1999

Representative Andrew Halcro

Co*Chair, Community & Regional Affairs Committee
Alaska State Legislature

Juneau, A K 99801

Dear Representative Halcro,

The Fairbanks North Star Borough has coneems with HB 178, which relates to waste
collection and disposal. The hill requires tocal government to regulate the waste industry,
We do not currently possess the expertise necessary to regulate a utility. Should HB 178
pass, we would be required to gain that expiertise, but I question whether local
government is the proper place for such regi|l;atory authority. Given the current number
ofmergers and acquisitions currently pendi:rjgbefore tirrAP U C that involve one waste
disposal company, ftdoes not seem tobe the appropriate time to decentralize regulatory
authority. tseems that ifanything, a comp:nehensive statewide regulatory authority

would be more appropriate.

We also have concerns that HB178 isnot clcar about the impacts the legislation would
have on our hauling contracts for our transfer sites. We are not aware ofany current
problems that exist that this legislation addresses. Please excuse me for being anecdotal,

but ifit isnot broken, why fix it

| appreciate you taking the time to hear our concerns. The Fairbanks North Star Borough
cannot supportHB 178 at this time. Ifyou nied further information, please do not
hesitate to contact me.

Sincerely,

Hank Hove
Borough Mayer

Cc: Interior Delegation
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Department of Public Safety
Budget Request Unit: Village Public Safety Officer Program

Manager: Col. Glenn Godfrey, Director
Tel: (907) 269-5641 Fax: (907) 337-2059 E-mail: glenn_godfrey@dps.state.ak.us

BRU Mission

To increase public safety in rural Alaska through unique partnerships with regional nonprofit corporations and village
governments by providing Village Public Safety Officers (VPSOSs).

BRU Services Provided

Throughout rural Alaska, the Village Public Safety Officer is often the only person responsible for a broad range of
public safety needs. These include law enforcement support duties, emergency medical services, search ana rescue
missions, fire prevention activities, etc. Currently eighty-four VPSOs present an ongoing positive public safety
presence in eighty-two rural communities. VPSOs also often assist Troopers in alcohol and drug enforcement efforts.

VPSO oversight troopers and detachment troopers travel regularly to all villages under their direction. During these
Visits troopers provide training through special VPSO training mouules on specific subjects such as report writing,
search and rescue coordination, etc. The close working relationship developed between VPSOs and Troopers helps
VPSOs in carrying out their duties, as well as ensuring the VPSOs that the state troopers will be there during crisis

situations.

VPSOs are employees of native regional non-profit corporations that share in direction of VPSOs' daily activities with
village leaders and troopers. VPSO personnel prevent child abuse, prevent domestic violence, reduce aggravated

assaults, prevent injuries, save lives and protect property in rural Alaska.

BRU Goals and Strategies for FY2000

The main goal of the Division is to protect and serve the public. As related to the VPSO Program, this will be
accomplished by:

Handling more than 6,850 non-criminal incidents.

* Investigating over 160 cases concerning illegal alcohol.
Investigating over 350 cases involving misdemeanor assaults.
Handling over 490 other investigations.

Key BRU Issues for FY1999 - 2000

VPSO TURNOVER RATE
The Village Public Safety Officer Program suffers from a high turnover rate that results in the State being forced to

constantly train new personnel who do not stay in VPSO positions. A partial solution to this situation is to increase
salaries for VPSOs by 5% over the cost of the FY99 contracts.

UNFUNDED VPSOs

Several villages are authorized VPSOs which cannot be afforded at current-levels of funding. The number of funded
VPSOs has been declining in recent years.

Major BRU Accomplishments for FY1998

¢ VILLAGE POLICE OFFICER (VPO) TRAINING - Training was conducted by stale troopers in Nome and St.
Marys for Village Police Officers employed by villages in those areas.
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Department of Public Safety

DOMESTIC VIOLENCE TRAINING - Troopers are currently producing a domestic violence training video for
VPSO and VPO personnel in rural Alaska. This will allow timely training for personnel who have yet to
receive formal academy training. State troopers also provided domestic violence training to VPSOs and
VVPOs throughout rural Alaska. As a result, public safety officials at the village level are able to intervene in a

more timely and appropriate manner.
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Depa, .(of Public Safety

Village Public Safety Officer Program

Budget Request Unit- Financial Summary .
Adiasrtosa
FY19S8 Actuals FY1999 Authorized FY2000 Governor
General Federal Other Total General Federal Other Total General Federal Other Total
Funds Funds Funds Funds Funds Funds Funds Funds Funds Funds Funds Funds
Formula
Expenditures
None.
Non-Formula
Expenditures
Contracts 5,611.1 0.0 0.0 5,611.1 5,523.5 0.0 0.0 5,523.5 5.766.0 0.0 0.0 5,766.0
Support 1,686.5 0.0 0.0 1,68.5 1,702.7 0.0 0.0 1,702.7 1,721.0 0.0 0.0 1,721.0
Adninistration 282.0 0.0 0.0 282.0 271.8 0.0 0.0 271.8 253.5 0.0 0.0 253.5
Totals 7,579.6 0.0 0.0 7,579.6 7,493.0 0.0 0.0 7,498.0 7,740.5 0.0 0.0 7,740.5
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Department of Public Safety
Village Public Safety Officer Program

Proposed Changes in Levels of Service for FY2000

Funds are requested to provide VPSOs with a 5% salary increase.

Village Public Safety Officer Program

Budget Request Unit- Summary of Budget Change.

From FY1999 Authorized to FY2000 Governor

General Funds Federal Funds Other Funds
FY1999 Authorized 7,498.0 0.0 0.0
Adjustments which will continue
current level of service:
-Contracts 0.0 0.0 0.0
-Support 18.3 0.0 0.0
-Administration -18.3 0.0 0.0
Proposed budget increases:
-Contracts 242 5 0.0 0.0
FY2000 Governor 7,740.5 0.0 0.0

Adiasrasad
Total Funds

7,498.0

0.0
18.3
-18.3

242.5

7,740.5
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Department of Public Safety
Component: Contracts

Manager: Col. Glenn Godfrey, Director
Tel: (907) 269-5641 Fax: (907) 337-2059 E-mail: glenn_godfrey@dps.state.ak.us

Component Mission

To increase public safety in rural Alaska through unique partnerships with regional native nonprofit corporations.

Component Services Provided

This component provides funding for grants with nine regional native nonprofit corporations to recruit, hire, place, and
pay approximately 84 VPSOs located in some of thel24 authorized villages. The cost of these services, if provided
directly by individual state agencies, such as the Departments of Health and Social Services, Education, Community
& Regional Affairs and Public Safety would be higher than the cost presently incurred by the VPSO program.

The VPSO Program provides a unique way to meet local public satety needs in rural Alaska. It does not simply focus
on law enforcement, but addresses a broad spectrum of government services. VPSOs are trained in basic law
enforcement, fire prevention and suppression techniques, search and rescue response, water safety, etc. With this
broad background, VPSOs are responsive to rural community needs and priorities. The VPSOs are employees of the
regional corporations. Their daily activities are jointly supervised by the city or village council and the corporation.
AST provides oversight and training and works with individual VPSOs to assist them in developing the most effective
approaches to their particular public safety situations. A close working relationship between the oversight Trooper

and VPSOs is the foundation for development of a successful VPSO.

Component Goals and Strategies for FY2000

To increase the safety of the public in rural Alaska by providing grants to regional native nonprofit corporations.
These corporations employ Village Public Safety Officers in selected rural communities. The Alaska State Troopers
work closely with VPSOs to provide law enforcement oversight. Troopers also handle serious crimes in rural Alaska.

Key Component Issues for FY1999 - 2000

VPSO TURNOVER RATE - A VPSO turnover rate of over 35% was experienced during FY98. One of the issues
causing this turnover is believed to be inadequate compensation. In order to address this situation a 5% salary

increase is requested.
SUPPORT COSTS - Without additional funds for support costs, regional native nonprofit corporations have had to
closely manage administrative expenses.

Major Component Accomplishments for FY1998

Agreements were successfully negotiated with nine regional native non-profit corporations to provide eighty-four
Village Public Safety Officers.

Statutory and Regulatory Authority

1) DPS - Powers and duties of department (AS 44 41.020)
2) State Troopers (AS 18.65.010-110)

3) VPSO Definition (AS 01.10.060(6))

4) VPSO Program (AS 18.65.670)
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Non-Formula Program:

Component Expenditures:
71000 Personal Services
72000 Travel

73000 Contractual

74000 Supplies

75000 Equipment

76000 Land/Buildings
77000 Grants, Claims
78000 Miscellaneous

Expenditure Totals
Funding Sources:
1004 General Fund Receipts

Funding Totals

FY2000 Governor as of 12/15/1998

Department of Public Safety
Contracts

Resource Summary

FY1998 Actuals

0.0
0.0
5611.1
0.0
0.0
0.0
0.0
0.0

5611.1

5611.1

5611.1

Page 135

FY1999 Authorized

0.0
0.0
5,523.5
0.0
0.0
0.0
0.0
0.0

5,523.5

5,623.5

5,523.5

Adiasitosac

FY2000 Governor

0.0
0.0
0.0
0.0
0.0
0.0
5,766.0
0.0

5,766.0

5,766.0

5,766.0
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Department of Public Safety
Contracts
Proposed Changes in Levels of Service for FY2000

Funds are requested to provide VPSOs with a 5% salary increase.

Component — Summary of Budget Changes

From FY1999 Authorized to FY2000 Governor .
Adiiasrtosas
General Funds Federal Funds Other Funds Total Funds
FY1999 Authorized 5,523.5 0.0 0.0 5,523.5

Adjustments which will continue

current level of service:
-Classify as Grantr (AS 18.65.670 0.0 0.0 0.0 0.0

(b))

Proposed budget increases:
-5% Wage Increase 242.5 0.0 0.0 242.5

FY2000 Governor 5,766.0 0.0 0.0 5,766.0
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Component: Contracts

BRU: Village Public Safety Officer Program

71000 Personal Services

72000 Travel

73000 Contractual
74000 Supplies
75000 Equipment
76000 Land/Buildings
77000 Grants, Claims
78000 Miscellaneous

Funding Sources :

1004 Gen Fund

Positions:
Permanent Full Time
Permanent Part Time
Non Permanent

FY1998 Actials

0.0
0.0
5,611.1
0.0
0.0
0.0
no
0.0

Totals 5,611.1

5,611.1

O O o

Page 2t

Coi. lent Detail
Department of Public Safety

FY1999ABS  FY1999 Authorized

Conference
Comittee
0.0 0.0
0.0 0.0
5,275.5 5,523.5
0.0 00
0.0 0.0
00 0.0
0.0 0.0
0.0 0.0
5,275.5 5,523.5
5,275.5 5.5235
0 0
0 0
0 0

State of Alaska

FY2000 Adjusted

0.0
0.0
0.0
0.0
0.0
00
5,523.5
0.0

5,523.5

5.523.5

o o

Office of Management and Budget

FY7Q00 Govermor

0.0
0.0
0.0
0.0
0.0
0.0
5,766.0
00
5,766.0

5,766.0

(>N oNe]

FY1999 Authorized Vs FY2000

GCovermor

0.0 0.0%

0.0 0.0%
-5,523.5 -100.0%
0.0 0.0%

0.0 0.0%

00 0.0%
5.766.0 100.0%
0.0 0.0%
2425 4.4%
2425  4.4%

0 0.0%

0 0.0%

0 0.0%

1-6-99 8 12 am



Scenario: FY2000 Governor

Component: Contracts
BRU: Village Public Safety Officer Program

Change Record Title Trans Typo

Breako it Conference Committee Breakout
1004 Gen Fund 5,275.5

Reappropriation Special
1004 Gen Fund 248.0

Classify as Grants (AS 18 65 670(b)) LIT
1004 Gen Fund 00

Change Record Detail With Description

Totals

5,275.5

2480

00

This transfer more appropriately classifiesf these funds as grants

5% Wage Increase Inc

1004 Gen Fund 225

There are 40 rural communities that are authorized Village Public Safety Officer (VPSO) positions but which do not have VPSOs. These communities are

2425

Department of Public Safety

Personal
Sorvices

00

00

00

This change provides consistency with wording in the VPSO statute (AS 18 65.670 (b)).

00

Travol

0.0

00

00

00

Contractual

5,275.5

248 0

-5.523 5

00

Land/

Supplies Equipment Buildings

00

0.0

00

00

00

00

0.0

00

0.0

0.0

00

00

Grants
Claims

00

00

5.523 5

242 5

dependent upon tho VPSO program to provide first responders (VPSOs) who have been trained in public safety services; le . Hie, ETT, law enforcement,
domestic violence, search and rescue, etc Presently there are 82 villages t ,at are staffed by 84 funded VPSO positions (2 villages have two VPSOs assigned )

The Village Public Safety Officer program makes up for a portion of the tremendous gap in public safoty in rural Alaska A VPSO is often the lone person in a
village responsible for fire protection, search and rescue, and other responses. The VPSO presents an ongoing public safety presence in ninety-one rural

Misc.
00

00

00

00

communities VPSOs respond to misdemeanor complaints and help to prevent minor incidents from becoming major incidents requiring State Trooper response
VPSOs are also utilized in alcohol and drug enforcement efforts in villages

This increment will provide funding for a 5% raise for the existing 84 VPSOs

positions

Totals

Page 32

5,766.0

00

00

00

State of Alaska

00

Office of Management and Budget

00

0.0

5,766.0

It does not allow for merit increases, expansion of overtime, increases in overhead
rates or other inflationary costs The intention of this increment is to provide a viable income to VPSOs to help address an excessive turnover rate in VPSO

00

Non
Spocific

0.0

00

00

00

0.0

1-6-99 B 18 am

PFT

Positions
PPT

NP



Componont: Contracts

BRU: Village Puhliic Safely Officer Program

Tras
Change Record Titke Tye
Breakout Conference Committee Breakout
1004 Gen Fund 52755
Reapproprialion Special
1004 Gen Fund 248 0

FY1999 Authorized:

Classify as Grants (AS 18.65 670 (b)) LIT

1004 Gen Fund 00

FY2000 Adjusted:

5% Wage Increase [nc

1004 Gen Fund 242 5

FY2000 Governor:

Page 24

Change Record Detail -Multiple Scenarios
Department of Public Safety

Fersrel

Torls  Savics
52755 00
248 0 0.0
5,523.5 0.0
0.0 00
5,523.5 0.0
242 5 00
5.766.0 0.0

Tael Gl Qyplies Epipent  Rlildings

Changes From FY1999 ABS Conference Committoo To FY1999 Authorized

00 5,275.5 00
0.0 248 0 00
0.0 5,523.5 0.0

Changes From FY1999 Authorized To

00 -5.523.5 00

0.0 0.0 0.0

Changes From FY2000 Adjusted To

00 00 00

0.0 0.0 0.0

State of Alaska
Office of Management and Budget

lad Gais
Clains

00 00 0.0
0.0 00 00
0.0 0.0 0.0

FY?2000 Adjusted

00 00 5,523.5
0.0 0.0 5,523.5
FY2000 Governor....

00 00 242.5
0.0 0.0 5,766.0

Misc.

00

0.0

0.0

00

0.0

0.0

\on Resi™Ys
Yeific PT L WP

00 0 0
00 0 0 0
0.0 0 0 0
00 0 0
0.0 0 0 0
*;“(') ........ 0 0 0
0.0 0 0 0

1-6-99 8 20 am



Component: Contracts
BRU: Village Public Safety Officer Program

Expenditure Account Name
Account

73000 Contractual

Funding Source
Fund Code Fund Source Name

1004 General Fund Receipts

Detail Information

Sub-Exper.diture Account Explanation
73100 Professional Srves

Page: 121

*

Line Item Detail
Department of Public Safety
Contractual

State of Alaska
Office of Management and Budget

FYIo® Auhoized  FY2000 Adjusted

55235 0.0

55235 0.0

FYI9® Authorized  FY2000 Adjusted

55235 0.0

1-6-9 8 29 am

Fy2000 Governor

00

0.0

Fy2000 GCovermar

0.0



Line ltem Detail
Department of Public Safety
Grants, Claims

Component: Contracts

BRU: Village Public Safety Officer Program

_ FYIo®oAuthoized  FY2000Adusted  FY2000 Governor
Expenditure Account Name
Account
77000 Grants, Claims 0.0 55235 5,766.0

Funding Source

Fund Code Fund Source Name
1004 General Fund Receipts 00 55235 5,766.0

Detail Information FYiomAuhoized  FY2000Adusted  FY2000 Goverror

Sub-Expenditure Account Explanation

77000 Total Grants PROFESSIONAL SERVICES ~ $5523.5 0.0 5,523.5 5,766.0
Funding for contracts to provide 84 Village Public Safety Officers of the 124 authorized
positions throughout villages in the State of Alaska.

| FYOO GOVERNOR'S INCREMENT ~ $2425
(See Change Record Detail).

State of Alaska

Office of Management and Budget 1-6-998 29 am
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Department of Public Safety
Component: Administration

Manager: Col. Glenn Godfrey, Director

Tel: (907) 269-5641 Fax: (907) 337-2059 E-mail: glenn_godfrey@dps.state.ak.us

Component Mission

To provide diiection and administration of the VPSO program, working in a partnership with the native nonprofit
regional corporations and rural V||Ia?es statewide, to place trained VPSOs in selected communities who can

immediately provide basic public safety services.

Component Services Provided

This component writes, administers, and ensures compliance for the VPSO]grants initiated with nine native nonprofit
re(Iqlon.al corporations; coordinates and Drovides training for all VPSOs and Troopers involved in the VPSO program;
establishes "olicy, goals, and objectives for the program; interacts with AST Detachment Commanders in ensuring

the VPSO i ision 1s being met; provides a focal point for future planning, needs assessments, and budget
preparation; and is the repository for VPSO records.

Component Goals and Strategies for FY2000

provide consistent, approved training for all VPSOs _ ,
provide consistent program direction in accordance with established policy and ?rants

provide support for the nonprofit coordinators in meeting standards established for the program
Identify needs, create program goals and objective and establish plans to meet those goals

Key Component Issues for FY1999 - 2000

Both administrative employees recently retired.

Major Component Accomplishments for FY1998

One VPSO Academy concluded
One Basic Rural Firefighter class concluded

Nine VPSO grants negotiated

Statutory and Regulatory Authority

1) DPS -Powers and duties of department (AS 44.41.020)
2) State Troopers (AS 1865.010-110

3) VPSO Definition (AS 01.10.060(6)

4) VPSO Program (AS 1865.670)
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Department of Public Safety
Administration

Resource Summary

All dollars In thousands

FY1998 Actuals  FY1999 Authorized FY2000 Governor
Non-Formula Program:

Coon(w)gonent Expenditures:

71000 Personal Services 2672 2554 2381
72000 Travel 54 70 7.0
73000 Contractual 49 6.2 6.2
74000 Supplies 01 22 22
75000 Equipment 44 00 00
76000 Land/Buildings 00 00 00
77000 Grants, Claims 0.0 00 00
78000 Miscellaneous 00 00 00
Expenditure Totals 2820 2718 2535
Funding Sources: .

1004 General Fund Receipts 2795 2712 2535
1053 Investment Loss Trust Fund 25 06 00
Funding Totals 2820 2718 2535
Estimated Administration Revenue Collections
" Description Master FY1998 FY1998 FY1999 FY2000
Revenue Cash Actuals  Authorized Governor
Account Estimate
Unrestricted Revenues
None. 00 00 00 00
Unrestricted Total 00 00 00 00
Restricted Revenues
Investment Loss Trust 51393 00 25 06 00
Restricted Total 00 25 06 00
Total Estimated Revenues 0.0 25 06 00
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Department of Public Safety
Administration

Proposed Changes in Levels of Service for FY2000

The current level of service will be maintained without significant changes.

Component— Summary of Budget Changes

From FY1999 Authorized to FY2090 Governor

All dollars in thousands

General Funds  Federal Funds Other Funds Total Funds
FY1999 Authorized 2718 00 00 2718
Adjustments which will continue
current level of service:
-Change Investment Loss Trust Fund 00 00 00 00
to General Fund
-Maintain VPSO Support -183 00 00 -183
FY2000 Governor 2535 00 00 2535
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Department of Public Safety
Administration

Component — Personal Services Information

Authorized Positions Personal Services Costs
FY1999 FY2000 .
Authorized Governor Annual Salaries 164950
Full-time 3 3 Premium Pay 10621
Part-time 0 0 Annual Benefits 62,506
Nonpermanent 0 0 Less 0.00% Vacancy Factor (08
Lump Sum Premium Pay
Totals 3 3 Total Personal Services 238077
Position Classification Summary
Job Class Title Anchorage Fairbanks Juneau Others Total
Administrative Assistant 1 0 0 0 1
Captain PS 1 0 0 0 1
State Trooper 1 0 0 0 1
Totals 3 0 0 0 3
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Co>. nent Detail
Department of Public Safety

Component: Administration
BRU: Village Public Safety Officer Program

FY1908 Aduds FYI9RABS FYI9OAuhoized FY2000Adusted  FY2000 Governar FY1900 Authorized Vs FY2000
Coference Govermor
Comittee

71000 Personal Services 267.2 255.2 256.4 2381 238.1 «183 -7.1%
72000 Travel 54 7.0 7.0 7.0 7.0 00 0.0%
73000 Contractual 49 6.2 6.2 6.2 6.2 00 0.0%
74000 Supplies 01 22 22 22 22 00 0.0%
75000 Equipment 44 0.0 0.0 0.0 0.0 00 0.0%
76000 Land/Buildings 0.0 0.0 0.0 0.0 0.0 00 0.0%
77000 Grants, Claims 0.0 0.0 0.0 0.0 0.0 00 O0O%
78000 Miscellaneous 0.0 0.0 0.0 0.0 0.0 00 O0.0%
Totals 282.0 270.6 2718 2535 2535 -183 -6.7%

Funding Sources:
1004 Gen Fund 2795 270.6 271.2 2535 2535 177  -6.5%
1053 Invst Loss 25 0.0 0.6 0.0 0.0 -0.6 -100.0%

Positions:
Permanent Full Time 3 3 3 3 3 0 0.0%
Permanent Pari Time 0 0 0 0 0 0 00
Non Permanent 1 0 0 0 0 0 0 00%
State of Alaska
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Scenario: FY2000 Governor
Component: Administration
BRU: Village Public Safety Officer Program

Change Record Title Trans Typo
Breakout Conference Committee Breakout
1004 Gen Fund 270.6
FY99 COLA Spread SalAdj
1004 Gen Fund 0.6
1053 Invst Loss 0.5
Change Investment Loss Trust Fund FndChg
General Fund
1004 Gen Fund 06
1053 Invst Loss 0.6
Mainlain VP SO Support Trout

1004 Gen Fund -183

Change Record Detail With Description
Department of Public Safety

Totals

270.6

12

0.0

Personal
Services

255.2

12

0.0

Land/

Travel Contractual Supplies Equipment Buildings
7.0 6.2 2.2 0.0 0.0

0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 00 0.0

0.0 0.0 0.0 0.0 0.0

Grants
Claims

0.0

0.0

0.0

0.0

Non

Misc. Specific pft
0.0 0.0
0.0 0.0
0.0 00
00 00

Recent tumover in personnel in this small component has resulted in less experienced staff performing the administrative functions of the VP SO program. Itis

necessary to r some of the pe
underfunding exceeds the maximum alloasble.

Totals

Page: 34

253.5

238.1

7.0 6.2 2.2 0.0 0.0

Stale of Alaska

Office of Managemen: and Budget

0.0

rsonal services funding to the VP SO Support component where more experienced troopers have been assigned and where

0.0 0.0

1-6-9B 18 am

Positions
PPT
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Component: Administration

Bru: Village Public Safety Officer Program

Tras
Change Record Title Type

Breakout Conference Committee Breakout
1004 Gen Fund 2706

FY99 COLA Spread SalAdj
1004 Gen Fund 03

1053 Invst Loss 06

FY1999 Authorized:

Change Investment Loss Trust Fund to pndChg
General Fund

1004 Gen Fund 06

1053 Invst Loss «06
Maintain VPSO Support Trout

1004 Gen Fund -18.3

FY2000 Adjusted:

FY2000 Governor:

Page® 26

Change Record Detail -Multiple Scenarios

Department of Public Safety

Personal

otals  Sevices  Travel Confractudl

270.6 255.2 7,0 6.2 2.2
1.2 1.2 0.0 0.0 0.0
271.8 256.4 7.0 6.2 2.2

0.0 0.0 ao 0.0 0.0
-18.3 -18.3 0.0 00 00
253.5 238.1 7.0 6,2 2.2

Changes From FY2000 Adjusted To

253.5 238.1 7.0 6.2 2.2

State of Alaska
Offico of Management and Budget

Changes From FY1999 Authorized To

0.0

0.3

0.0

FY2000 Adjusted

0.0

00

0.0

FY2000 Governor

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

land @i
Supplies  Eguipment  Buildings Cla%n%

Changes From FY1999 ABS Conference Committee To FY1999 Authorized

00

0.0

0.0

0.0

0.0

0.0

Msc. Spec’\lﬁg

0.0 0.0
0.0 0.0
0.0 0.0
0.0 00
0.0 00
0.0 0.0
0.0 0.0
1-6-99 8 20 am

PFT

Positions
PPT

\P



Personal Services Expenditure Detail

Department of Public Safety

Scenario:  FY200U Governor
Component: Administration .
BRU Name: Village Public Safely Of.icer Program

Premium Annual
Pay Benefits
576 24,627
6,494 22,865
3.531 15,014

Total Salary Costs :
Total COLA :
Total Premium Pay :

Total Benefits

Total Personal Services :

Minus Vacancy Adj. (0 00%):

Sub - Total:

Plus Lump Sum Premium Pay :

Personal Services Line 100 :

Time Retire Barg Salary Range/ Budg Split/ Annual
PCN Job Class Title Status Code Unit Location Sched Steps Months Count Salaries COLA
12-1013 Captain PS FT P SS Anchorage 1A 23 12.0 75,864
12-1550 State Trooper FT P AA Anchorage 1A 76 J 12.0 56,988
12-1563 Administrative Assistant FT A GG Anchorage 1A 13 B/C 12.0 32,098
Total
Positions New Deleted
Full Time Positions: 3 0 0
Part Time Positions: 0 0 0
Non Permanent Positions: 0 0
Positions in Component: 3 0 0
PCN Funding Sources Amount Percent
1004 General Fund Receipts i 238,077.00 100.00%
Total PCN Funding: 238,077.00 100.00%

Note: If a position is split, an asterisk (*) will appear in tho Split/Count column.

St->te of Alaska

Page: 41 Office of Management and Budget

If the split position is also counted in the component, two asterisks (") will appear in this column.

Total
Costs

101,067

86,347
50,663

164,950
0

10,621
62,506
238,077
)

238,077
0

238,077

GF
Amount

101,067
86,347
50,663

1-13-99 10 3t am



Component: Administration

BRU: Village Public Safety Officer Program

Expenditure Account Name
Account

71000 Personal Services

Funding Source

Fund Code Fund Source Name
1004 General Fund Receipts
1053 Investment Loss Trust Fund

Detail Information

Sub-Expenditure Account Explanation
71000 Total Personal Services

Page 130

N\

Line Item Detail

Department of Public Safety

Personal Services

Slate of Alaska
Office of Management and Budget

FYI9®Authoized  FY2000 Adiusted

256.4 2381
2558 2381
0.6 0.0

FYI90 Authoized  FY2000 Adjusted

256.4 2381

1698 29 am

Fy2000 GCovernar

Z31
00

Fy20CGovermor



