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privacy.9 To support this argument, VHA cites newspaper articles

and other bills introduced contemporaneously with the adoption of

article I, section 22.

The only informative legislative history consists of the

privacy amendment as originally proposed.10 The earliest form of

the proposed amendment stated:

Section 22. Right of Privacy. The right
of the people to privacy 1in their opinions,
persons, families, reputations and property 1is
recognized and shall not be violated. Neither
warrants nor writs of investigation in
e abrogation of privacy shall issue, except upon

probable cause and upon a showing of a
legitimate and pressing need, supported by
oath or affirmation, particularly describing
the information or data sought and the person

whose privacy may be affected, and
particularly setting forth the reasons for the
search or investigation. The legislature
shall provide for the prosecution and

punishment of public officials and private
parties who act in violation of this section,
and shall provide civil remedies to redress
and prevent such violations. The legislature
shall provide for the protection and security
of information available to the State to the
extent necessary to protect the rights of the
individual recognized in this section and
shall further provide for the protection and

The Alaska State Hospital and Nursing Home Association,
argues only that the "legislative"” history of the amendment
prevents this court from applying the privacy provision of the
constitution to private parties. We have already established that
proposition. Luedtke v. Nabors Alaska Drilling. Inc.. 768 P.2d

1123, 1130 (Alaska 1989).

The Alaska State Hospital and Nursing Home Association
argues that a summary of a House Judiciary Committee meeting during
which the proposed amendment was modified 1is evidence that the
privacy clause was intended to apply only to informational privacy.
The meeting summary is largely a debate over grammar and style and
provides no information which alters our interpretation of article
I, section 22. H. Jud. Comm, minutes at 318-19, 7th Leg., 1st

Sess. (May 30, 1972).
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security of information gathered under this
section by tne State.

1972 Senate Joint Resolution No. 68, 7th Leg., 2d Sess. While the

initial draft of the amendment attempted to specify privacy

interests to be protected, the final <constitutional amendment

simply protected the right of the people to privacy. The plain

language of article 1, section 22 1is a broad protection of privacy

rights. The 1legislative history 1is insufficient to limit the

general language of the privacy amendment.

C. . yHAl.s Abortion Policy .Is Subject to the Provisions o! the

Alaska Constitution.

We previously e determined that a hospital may be a

"quasi-public” institut Storrs v. Lutheran Hosps. and Homes
Soc"y of Am. Inc. f 609 P.2d 24 (Alaska 1980). In Storrs, we held
that a quasi-public hospital "cannot violate due process . . . in
denying staff privileges. 111 Id. at 28. The hospital was quasi —

public because: (1) it was the only hospital serving the community;

(2) the construction of the hospital was funded in significant part

by State and federal grants; and (3) over twenty-five percent of

the funds received for hospital services came from Governmental

sources. 1d. Storrs established that a quasi-public medical

One state court has rejected this application of
procedural due process to private hospitals. See Hottentot v. Mid-
Maine Med. Ctr., 549 A.2d 365, 368 (Me. 1988). At least eight
have concluded that private hospitals must follow

other states
staffing decisions. ld. at

procedural due process for physician
368 n .4.
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facility is bound to protect constitutional rights affected by the
administration of the hospital.12

The elements that led us to conclude that the hospital in
Storrs was quasi-public show that the hospital in this case is
qguasi-public; thus, the conduct of VHA qualifies as "state action,"
meaning that it "may be fairly treated as [the action] of the State
itself." Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351
(1974), quoted .in United States Javcees Vv. Pichardet. 666 P.2d
1008, 3013 (Alaska 1983).

In order to determine whether the hospital operated by
VHA 1is a quasi-public institution, we look to a number of factors,
just as we did in Storrs. First, VHA has a special relationship
with the State through the State®"s Certificate of Need progranm.
Under this program, the State must review and approve expenditures
of one million dollars or more for construction or alteration of a
health care facility. AS 18.07.031. The Department of Health and

Social Services determines whether to grant a Certificate of Need

VHA argues that constitutional due process was never at
issue in Storrs because the hospital stipulated that Dr. Storrs was
entitled to due process. We have stated, however, that Storrs was
a constitutional due process case. Kiester v. Humana Hosp. Alaska.
liic«./ 843 P.2d 1219, 1223 n.2 (Alaska 1992); see al&Q Amerada Hess
Pipeline Corp. v .-Alaska Pub, .U.til, Comm®*n, 711 p.2d 1170, uso
(Alaska 1986) (relying on Storrs to find the right to an impartial

decision maker basic to a guarantee of due process). Furthermore,
the Storrs court would not have needed to address whether Dr.
Storrs received due process were he not entitled to it. The

determination that due process applied was material to the holding.
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based on health care demand and resources. AS 13.07.041.13 This
program creates in VHA a type of health care monopoly. Indeed, VHA

is the only hospital serving the Mat-Su Valley, just as the

hospital in Storrs was the only hospital serving the Fairbanks

area. The public need for medical facilities makes this sort of
regulation essential. However, such monopoly privileges may not be

used by VHA to limit access to lawful medical procedures for moral

or religious reasons.

Second, VHA haL, received construction funds, Jland, and
operating funds from the State, 1local, and federal governments, 14
including more than ten million dollars for construction from the
State and a grant of five acres of public land from the City of

Palmer.15 Money from the city and borough came from pass-through

AS 18.07.041 provides:

The office shall grant a sponsor a
certificate of need or modify a certificate of
need if the availability and qguality of
existing health care resources or the
accessibility to those resources is less than
the current or projected requirement for
health services required to maintain the good
health of citizens of this state.

14 VHA"s assets totaled $31.7 million as of December 31,
1993. Between 1985 and 1993, VHA provided $37.5 million in
unreimbursed care. in 1991, 14.71% and 5.98% of VHA"s gross
receipts were from Medicare and Medicaid respectively. VHA"s

April 1993 Certificate of Need application to the State showed that
Medicare and Medicaid receipts total approximately $3.75 million to
$5.1 million for the 1990, 1991, and 1992 fiscal years. This is
approximately 25% of VHA"s patient revenues for those three years.

The Alaska State Hospital and Nursing Home Association
argues that money received under the federal Hill-Burton Act cannot
be used as a basis for requiring hospitals to perform abortions.

42 U.S.C. S 300a-7(hb). The record does not show that any Hill-
continued...)
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grants from the. State legislature.16 VHA is required to operate as
a "public facility"™ under State Jlaws governing the pass-through
grants from the state to the city and borough. AS 37.05.315(a) and
(c) . Finally, a significant portion of the operating funds VHA
receives for hospital services comes from governmental sources. We
also consider the fact that the hospital is a community hospital
whose board is elected by a public membership. As the superior
court noted, the public governance structure "strongly favors a

finding that the hospital is "quasi-public.""

VHA argues that the Storrs quasi-public criteria are
limited to determining whether a hospital must afford due process

in staffing determinations and should not be extended to require

.hospitals to protect other constitutional rights. VHA relies on

language in Kiester, which discusses limitations on judicial review
to avoid intruding upon a hospital®s recognized expertise in

evaluating medical qualifications. Kiester V. Humana Hosp. Alaska.

15(...continued)
Burton money was used when the facilities were rebuilt in the early

1980s.

The statute allowing pass-through grants requires the
municipality to agree that the facilities and services provided by
the grant will be available for the use of the general public, and
that the municipality will operate and maintain the facility for
the practical life of the facility. AS 37.05.315(Ca) and (c) . This
is an additional indication that VHA is a quasi-public institution.
See 1986 Informal Op. Att"y Gen. 1 (Apr. 8, 1982) (stating that
municipality .accepting funds for construction of a public facility
must ensure the operation and maintenance of the facility, even if
the facility will be owned and operated by a private non-profit
organization); see also 1991 Informal Op. Att"y Gen. 19 (Sept. 22,
1986) (indicating that the State may have a cause of action against
a city that allows a facility funded by pass-through grants to be

converted to private use).
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Inc.. 843 P.2d 1219, 1223 (Alaska 1992). However, no medical

qualification or decision 1is at 1issue here. Neither the 1issue

whether the hospital 1is quasi-public, nor the 1issue whether the

abortion policy 1is invalid on constitutional grounds, involves

intruding on a medical decision that ~\s within the hospital’s
expertise. Likewise, VHA has acknowledged that its abortion policy
is not a medical policy, but one founded on "sincere moral

conscience." The scope and application of the Alaska Constitution

to this kind of policy presents a question of law that 1is within

this court®"s expertise.

Considering all factors similar to those found persuasive

in Storrs, we conclude that the hospital operated by VHA 1is a

qguasi-public hospital. Its policy concerning abortion must comply

with the Alaska Constitution.

d . YHA-Has mNof Dempnsfccated _a_.Compellin j_.S.tate_Interest.
Justifying Its Abortion Policy.

Since VHA is a quasi-public institution, 1its policies are

subject to the Ilimitations which the Alaska Constitution imposes on

legislation and government- regulations. Under Alaska"s

Constitution, there is a protected right to an abortion; and VHA"s

policy interferes with that right. Since the right 1is fundamental,

it cannot be interfered with unless the interference is justified

by a compelling state interest. Further, assuming the existence of

such an interest, there also must be no less restrictive means by

which the interest might be advanced. 17 In re A.B., 791 P.2d 615,

We have wused both the compelling state interest/least
(continued...)
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621 (Alaska 1990) and Vogler v. Miller. 651 P.2d 1, 5 (Alaska

1981). VHA has not demonstrated a compelling state interest

justifying its policy. It has not advanced any medical, safety, or
other public-welfare interest to jJustify precluding elective

abortions. VHA has stated unequivocally that 1its policy is a

matter of conscience, and not a medical, safety, or economic issue.

As VHA cannot raise a free exercise claim,18 this does not amount

to a compelling state interest.

E. Alaska Statute IS_..U5.7PIQ.(b) 1Is Unc.Qns.tituti.Qnal to the
Extent It Applies to Quasi-Public Institutions.

VHA argues that even if the Alaska Constitution

encompasses the right to an abortion, and even if the hospital 1is

a quasi-public institution, the legislature already has addressed

the issue in AS 18.16.010(b),19 and has determined that a "hospital

17 (...continued)

restrictive means test and the legitimate state interest/close and

substantial relationship test in the privacy context. See Jones V.
J.ennings, 788 P.2d 732, 737-38 (Alaska 1990); State v. Erickson.
574 P.2d 1 (Alaska 1978); Bavin, 537 P.2d at 504. However,
"[w]lhere the right to privacy is manifested in terms of interests
.. squarely within personal autonomy,”™ as here, we use the
compelling state interest test. Erickson, 574 P.2d at 22, n.l44.

See infra note 20. Nothing said in this opinion should

be taken to suggest that a quasi-public hospital could have a
policy based on the religious tenets of its sponsors which could be

a compelling state interest. Recognizing such a policy as
"compelling” could violate the Establishment Clause of the First
Amendment to the United States Constitution. As this point is not

raised, we do not rule on it.

19 AS 18.16.010(b) provides:

Nothing in this section requires a
hospital or person to participate in an
abortion, nor 1is a hospital or person liable

for refusing to participate 1in an abortion
(continued. ..)
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may decline to offer abortions for reasons of moral conscience."
VHA argues that "[consistent with 1its previous approach to the
highly-sensitive question of abortion, this Court should defer to
the considered judgment of the legislature.™ However, we cannot
defer to the legislature when infringement of a constitutional
right results from legislative action. The issue before us
includes the question whether AS 18.16.010(b) 1is a permissible
limitation on a constitutional right.

VHA has a "sincere moral belief” that elective abortion
is wrong.20 However, constitutional rights "cannot be allowed to
yield simply because of disagreement with them." Brown v. Board of
Education, 349 U.S. 294, 300 (1955).

The Alaska Attorney General has concluded that
AS 18.16.010(b) is invalid, unless construed to be applicable only
to sectarian facilities. 1978 FormalOp. Att"y Gen. No. 8

(February 10, 1978). The New Jersey Supreme Court struck down an

almost identical statute:

To interpret this act to empower a non-—
sectarian non-profit hospital to refuse to
permit its facilities to be used for elective
abortions would clearly constitute state
action . . . [f]lor the state to frustrate [the
constitutional right to a first trimester

19 (...continued)
under this section.

VHA bases its argument 1in part on Frank v. State, 604
P.2d 1068 (Alaska 1979), a free exercise of religion case based on
the First Amendment to the United States Constitution and article

I, section 4 of the Alaska Constitution. See Frank, 604 P.2d at
1070 (killing of cow moose for funeral potlatch protected as free
exercise of religion) . VHA is not affiliated with any religion and

cannot raise a free exercise clainm.
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abortion] by 1its action would be violative of
the constitutional guarantee.

Doe v. Bridgeton Hgsp. Ass®"n, 366 A.2d 641, 647 (N.J. 1976).

VHA argues that because the statute states that abortions

may be performed only in certain situations, but that individuals

and institutions may always refuse to participate in or provide
them, "the legislature has determined that the ability to protect
one"s conscience outweighs the ability to procure an abortion."”

VHA has no constitutional right at issue; it has at most a

statutory right. The legislature, however, may not balance

statutory rights against constitutional ones, 1like the right to an

abortion. Therefore, AS 18.16.010(b) is unconstitutional to the

extent that it applies to VHA.

F. The _Superior Court®s Award of Attorney®"s Fees Was Not an
Abuse of Discretion.

The superior court awarded full reascnable attorney’'s

fees to the Coalition. The court based its decision on the factors

articulated in AnchPrage._Dailv_News.V-..Anchorage School District,

803 P.2d 402, 404 (Alaska 1990). The superior court concluded that

VHA was not a public interest litigant immune from having to pay an

award of attorney"s fees.21

A party qualifies as a public interest litigant if (1)
the case effectuates a strong public policy, (2) numerous people
will benefit from the litigation, (3) only a private party could be
expected to bring the action, and (4) the party would not have
sufficient economic 1incentive to bring the Jlawsuit even 1if the
action involved only narrow issues Jlacking general importance.
Evak Traditional Elders Council v. Sherstone. 1Inc., 904 P.2d 420,

423 (Alaska 1995).
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We review a trial court®"s determination of a litigant”®s
public 1interest status under the abuse of discretion standard.
citizens Coalition for Tort Reform.-Inc. V. McAIPine. 810 P.2d 162,
171 (Alaska 1991). "Such an abuse 1is regarded as present only
where the trial court®s decision arrears to be manifestly
unreasonable or motivated by an inappropriate purpose." Kenai
Lumber Co.. Inc. v. LeResche, 646 P.2d 215, 222 (Alaska 1982)

VHA asserts two arguments for challenging the fee award:
(1) VHA 1is a public interest litigant;22 and (2) VHA relied in good
faith on a statute which authorized its policy.

A prevailing public interest plaintiff is normally
entitled to full reasonable attorney®"s fees. Hunsicker wv.
Thompson. 717 P.2d 358, 359 (Alaska 1986). We have determined that
"where both parties are individual, public 1interest Ilitigants,
neither should be made to bear the fees of the other, each should
simply pay their own." McCormick v. Smith, 799 P.2d 287, 289 n.5

(Alaska 1990). However, VHA 1is not a public interest litigant. We

The Coalition argues that VHA did not <challenge the
superior court®"s determination that VHA 1is not a public interest
litigant in its points on appeal and is barred from doing so now.
Alaska Appellate Rule 204(e) provides that this court will consider
only points included in the statement of points on appeal. See

Kalenka v. Tavlor. 896 P.2d 222, 229 (Alaska 1995) (holding
that where appellants failed to properly appeal a fee award and
offered no mitigating circumstances to explain the failure, they

cannot raise the issue).- However, whether VHA is a public interest
litigant 1is a legal 1issue that can be considered on the record
before the court. s.ee,, e*cb.i. flssanview ttomsflWDers Assln zu.
Quadrant Const., 680 P.2d 793, 797 (Alaska 1984). Additionally,
although VHA"s public interest status 1is not mentioned 1in the
points on appeal, the 1issue of fees 1is raised. See Putnam v.

State, 629 P.2d 35, 39 n.2 (Alaska 1980). There is no prejudice to
the Coalition in considering the 1issue on appeal.
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are not persuaded by VHA"s assertion that 1its defense of its
abortion policy is in the public interest simply because it raises
constitutional 1issues.

We have decided one <case where we determined that

attorney"s fees should not be awarded against a losing private
party in public interest litigation, because an award might have
the effect of deterring citizens from litigating issues of public
concern. Whitson v. Anchorage, 632 P.2d 232, 233 (Alaska 1981)k
In Whitson, the defendant was an individual who had placed an
initiative on the next municipal election ballot, and the plaintiff
was the City of Anchorage, which had obtained a judgment finding
the initiative illegal and ordering it removed from the ballot. We
found it significant that Whitson would have been a traditional
private party plaintiff seeking relief against the governmental
entity had the city not "beat[en] him to the courthouse steps,’””
making him the nominal defendant. Id. at 234. Had the city
refused to place his initiative on the ballot, rather than doing so
and then suing Jim to get it removed, Whitson would likely have
sued the city and been the traditional private party plaintiff
seeking relief against the governmental entity. Id. at 233-34. In
this case VHA is not an individual raising a public interest
defense against a governmental entity. Rather, VHA is a quasi-
public institution whose policy has 1infringed a constitutional
right.

VHA also ~cannot assert its good faith reliance on

AS 18.16.010(h). As discussed above, that statute cannot
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constitutionally be applied to a quasi-public hospital. See

Part XXI.D. Because VHA 1is not a private defendant, as it asserts,

it cannot escape liability for attorney®"s fees by arguing that it
relied in good faith on AS 18.16.010(b).

The superior court did not abuse 1its discretion 1in
awarding fees to the Coalition.
V. CONCLUSION

The superior court"s summary judgment and injunction are

AFFIRMED. The superior court®"s award of attorney®"s fees was not an

abuse of *discretion and is AFFIRMED.
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March 5, 1998

Senator Mike Miller

Alaska State Legislature
State Capitol (MS 3100)
Juneau, Alaska 99801-1182

Dear Senator Miller:

RECIPROCAL RELATIONSHIP
GRUCNINO & SPITZFACEN
117 1IC0OND STREET. SUITE 204

JUNEAL ALASKA
THEPHONE (0071 38S-BIIO

Your office called to my attention the federal statute regarding discrimination by
government inabortion related matters, 42 USC 238n. The statute reads in relevant part:

. .any State .

..government that receives Federal financial assistance,

may not subject any health care entity to discrimination on the basis - (2)

that entity refuses ..

. to perform abortions

; (2) the entity refuses to

make arrangements for any of the activities specified in paragraph O; - ..

A copy of the entire section is attached.

Ispoke yesterday with Vincent Ventimiglia of the Office of Senator Dan Coats, the

sponsor of the 1996 amendment that isnow Section 238n.

He stated that the statute was

designed to provide broad protection to all institutional and individual health care
providers, public or private, who refuse to perform abortions. The definitions in subsection
(©) used "including” as a traditional word of enlargement as in "including, but not limited
m-ll

ltappears that the Supreme Court has created a violation of the federal statute, the
consequence ofwhich is the loss of all federal funds for the State including funds for


http://www.hartlg.com

Senator Mike Miller
March 5,1998
Page 2

highways, airports, welfare, education and health care. Obviously this adds another
significant reason to pass SJR 35 to overturn (his il considered Supreme Court action.

Very truly yours,

Robert B. Flint

cc:  Archbishop Francis T. Hurley
Senator Loren Leman
Senator Sean Parnell
Represenative Terry Martin
Doug Bruce
Gene O'Hara
Cliff Orme
Laraine Derr
Sister Kaye Belcher, S.P.
Chris Swalling
Janet Oates
James Bopp, Jr.
Sue Mason
KenJacobus, Esq.

. Joe Hayes, Lobbyist (via fax only)
RBF/fm
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Public Health Service 42 USCS 8&238n

t * - W

§ 238n, Abortion-related discrimination in governmental activities regarding training and

licensing of physicians
(@) In general. The Federal Government, and any State or local government that receives

Federal financial assistance, may not subject any health care entity to discrimination on the
basis that—
(1) the entity refuses to undergo training in the performance of induced abortions, to require
or provide such training, to perform such abortions, or to provide referrals for such train-

ing or such abortions; -
ZZj the entity refuses to make arrangements for any of the activities specified in paragraph

1):or

(3) the entity attends (or attended) a post-graduate physician training program, or any other
program of training in the health professions, that does not (or did not) perform induced
abortions or require, provide or refer for training in the performance of induced abortions,
or make arrangements for the provision of such training.

(b) Accreditation of postgraduate physician training programs. (1) In general. In determining
whether to grant a legal status to a health care entity (including a license or certificate), or
to provide such entity with financial assistance, services or other benefits, the Federal
Government, or any State or local government that receives Federal financial assistance,
shall deem accredited any postgraduate physician training program that would be accredited
but for the accrediting agency’s reliance upon an accreditation standard that requires an
entity to perform an induced abortion or require, provide, or refer for training in the
performance of induced abortions, or make arrangements for such training, regardless of
whether such standard provides exceptions or exemptions. The government involved shall
formulate such regulations or other mechanisms, or enter into such agreements with ac-
crediting agencies, as are necessary to comply with this subsection.

(2) Rules of construction. (A) In general. With respect to subclauses (1) and (Il) of section
705(a)(2)(B)(i) [42 USCS §292d(a)(2)(B)(i)(1), (11)] (relating to a program of insured
loans for training in the health professions), the requirements in such subclauses regard-
ing accredited internship or residency programs are subject to paragraph (1) of this

subsection.
(B) Exceptions. This section shall not—
(i) prevent any health care entity from voluntarily electing to be trained, to train, or
to arrange for training in the performance of, to perform, or to make referrals for
induced abortions; or /
(ii) prevent an accrediting agency or a Federal, 5 ite or local government from
establishing standards of medical competency applicacje only to those individuals who
have voluntarily elected to perform abortions.
(c) Definitions. For purposes of this section:
(1) The term "financial assistance”, with respect to a government program, includes
governmental payments provided as reimbursement for carrying out health-related activi-
ties.
(2) The term “health care entity” includes an individual physician, a postgraduate physi-
cian training program, and a participant in a program of training in the health professions.

(3) The term "postgraduate physician training program™ includes a residency training

program.
(July 1, 1944, ch 373, Title Il, Part B, § 245, as added April 26, 1996, P. L. 104-134, Title V,

§ 515, 110 Stat. 1321-245; May 2, 1996, P. L. 104-140, § 1(a), 110 Stat. 1327.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Explanatory notes:

Act May 2, 1996, P. L. 104-140, §1$a), 110 Stat. 1327, inserted the headin% “TITLE
|16401¥|4 IBUS APPROPRIATIONS" after the enacting clause of Act April 26, 1996, P. L.



Euthanasia- “Hillary’s Health Rationing”

Outrage in Oregon

By a 10to Lvote, the 11 member Oregon Health Services Commission, a
state parel, authorized the deljvery of lethal prescription drugs as a “medical
service™ for the 340,000 low-income residents insred under the Oregon Health
PIan the state’s Medicaid prngram Oregon voters passed the so-called Death With

e

gim EyAct In 1994. Wesley J. Smith, Iéqal counsel f rtg Internaﬂoaﬁ
uthanasmTask Force sa|d “This unstratest 1Shones eeo Ie

W OPUS ed Iegallzm(l; assisted sumde He added that, “No one al tax
Woudhaveto nelp k Peo ple.” Most Prwate insurers, except for Catholic health
plans, have sa|dthe Wi coverthe costs of |ethal prescri t|ons “OneHMO

e o e

sumlde said Mr. Smith...

Note: O_reg0n| th flrsts t P_Ifeon the issue of killing our elderly. (Submitted by AJssk* Right to Life, Interior from the
IcaN =t FaxNola March 6,1998. Questions? Would you like to help? Call 479-Lifc or

452-5538.1

‘The thief[the devil) cometh nat, butfor to steal, and to kill, and to destroysf
[Chrelsﬂ comethatteymlng ﬁave(ilrf "John 7quo Y
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Protecting the Rights of
Conscience of Health
Care Providers

Lynn D. Wardle, J.D.*

INTRODUCTION

Today health care providers increasingly find that some health care practices
implicate serious moral concerns. Social, legal, and medical developments
involving abortion, contraception, euthanasia, withdrawal of feeding, as-
sisted suicide, blood transfus'ons, organ transplants, and autopsies have put
health care providers in the vortex of some of society's most controversial
moral dilemmas.’

Fortunately, Congress and most state legislatures have enacted "con-
science clauses"—statutes intended to protect health care providers’ rights
to refuse to provide or participate in certain procedures to which they have
moral or religious objections. Unfortunately, a careful examination of ex-
isting conscience clause laws in the United Stales reveals that nearly all of
them are seriously deficient.

This article examines all existing conscience clauses in the United
Stales and the need for greater protection for the rights of conscience of
health care providers. Part | summarizes and analyzes current statutes pro-
tecting rights of conscience of health care providers. It reveals that most
conscience clauses apply only to one or two specific kinds of medical proce-
dures, many provisions include restrictive definitions of the health care provid-
ers covered, and few provide adequate implementing procedures and remedies.

« Professorof Law. | Reuben Clark Law School. Brigham Young University The auilior graiclully
acknowledges research assistance from James Balmtonh. Kimberly Latimer, and Patrick Shen, and
helpful comments and criticism from J, Stuart Showalter. Robert E Riggs, and Mary Anne WiMx!

1See Durham. Wood, S Cundic, Acconmrooation of Consdientios Chyection to Abortion ACse
Study of the Nursing Pmv/ession, 1982 BY U L rev 253, 2H7 n 80 (noting nurses’ respanses to

survey indicating objections inter aliato participating in tubal ligations. bh*Hi transfusions, and
euthanasia, as well as aburtioni, See also Davis, D‘J(iuNlhs Bploynernt Piyitts of Medical Per-
Atthin the Parareters of Personal Conscience, 3Dei Coll. L. Rev 847, K47 (1980] See

also infra notes 199-203 and accompanying tent (objections to autopsies) Anotes 180-92 and
accompanying text (objections to withdrawal of feeding)

i



178 Wamiiii:

Part 1l reviews the cases interpreting these conscience clauses. It ap-
pears that hostile judicial interpretations have seriously diminished the scope
and effectiveness of the limited protections afforded by conscience clauses.

Part 11l describes the absence of other statutory and constitutional
protections to shelter the rights of conscience of health care providers. The
gaping holes in conscience clause legislation and interpretation expose
health care providers to abuses and coercion that are not adequately ad-
dressed by other statutes. Moreover, the curtailment of first amendment
protection in recent years further exacerbates the vulnerability of many
health care providers, especially those who identify with minority religions.

Part 1V examines the evidence of widespread and growing abuses of
and pressures on the rights of conscience of health care providers. Empirical
research and case reports show that significant numbers of health care pro-
viders are subject to direct and indirect coercion and mistreatment. Growing
pressures within the medical profession, as well as demographic and polit-
ical trends in the United States, generally, manifest the potential for even
greater abuses in the near future. This article concludes with a call for
legislative action to provide greater protection for the rights of conscience of
health care providers, offering an example of the type of comprehensive
legislation that should be enacted.

To begin, a few terms require clarification. "Conscience clause" re-
fers to any statute or regulation providing explicit protection for the rights of
health care providers to decline to provide or participate in providing health
services that violate their religious or moral beliefs. "Health care provid-
ers” include individuals (such as physicians, nurses, technicians, counse-
lors. interns, students, or trainees) and institutions (such as hospitals, clin-
ics. medical offices, medical partnerships, or corporations) that directly or
indirectly provide, assist, or participate in providing health services to pa-
tients. "Health services" include medical services or procedures to diag-
nose. maintain, or treat a physical condition, as well as services that are
intended to preserve patient | alth or prevent disease or tindesired medical
conditions. For instance, fam.ly planning services arc "health services.”

I. THE INADEQUACIES OF EXISTING CONSCIENCE
CLAUSE STATUTES

Forty-four states and the United States presently have some kind of
statutory conscience clause/ Most states only have a single, narrow, con-
science clause provision; but many states have enacted two or more separate

1The mx stoics that do no! have conscience clause piuvisions of any type arc Alabama. Connecticut.
Mississippi. New Hampshire. Vermont, and Washington The District of Columbia has no con-
science clause legislation cither
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conscience clause sections.' Only one jurisdiction, Illii.ms, has enacted a
comprehensive scheme of protections for the rights of conscience of health
care providers/ These existing conscience clause statutes are described,

categorized, and analyzed below.

A. Procedures Covered

Most conscience clause statutes protect the right to refuse to participate
in only one specific medical procedure—abortion. Twenty-eight states pro-
vide protection for the rights of conscience only in the context of abortion/
Additionally, nine other states cover abortion and contraception.” live other

"SVe tg., ILL ann Stat. ch. 18 1 81-31 (Sninh-Hurd 1977). id. ch 11V, 11 5201-514
(Smith-Hurd I'»H8> kan. STAT. ann 59 65-14). 444 (1985);, La. Rev Stat ann. 95 40:
129931, 1299 12, 1299J) (West 1977), Mini CoMI Laws. ANN 99 111 20IHI In 111 20184
& 333.20199(WCS| 1980); minn stat ann 99 US 414, us 42 (Weil 1989),Neb Rev Slat
§ 28-317 11989), N ». Stat. ann i§ 2A65A-12.3 (West 1987); S C CoriF. ann 544 4140
(Law Co-op 1985). Some solitary conscience clause provisions, however, arc mulli pan, iiiulli
faccicd provisions See. €q., Cal Health & Saietv Coof 525955 (Wesi 19841 4211 SC 9
500a-7 119881 See also infranole 6 and accompanying lo t liliscussmg Males with separate con-
science daoscs for separate procedures)

*I' ann siai ch. 111-6 *1 5201-5114 iSmilh-Murd 1988) IRight of Conscience Atll Tins an
pmtccls the righls of conscience of palicms as well as providers of health care services See 0/oi
Cal wraihi,lSaeetv Coof. 525955 (West 1984) The wordy patchwork of provisions ih.it make
up ihe federal conscience clause. 42 U SC 5 JOOj-7, has the potential to become pan of a
comprehensive scheme. Inn u applies to so few persons us to lie irrelevant in many cases where il
Is needed

! At aska Siat 5 18 160”8h)(|99|), Am/ KeV Stat Ann 536'2151 ].1.986).(:ai I|t al ||t CV
saeetv C00t 525955 (Wesl 1984); On Conr ann. in. 24.5 1791 (19871 vaw Rev siai 5
153-16 | 19+ 51. tiiaiio coue 5 18612 <jok7), ind coof ann o 16-10-* 2illuros 19901 iosva
Code Ann 9 146| (WESI 1989), Kan Siai Ann 9 65'4414 (1985)‘ K> Rr.V Siai Ann 9
11,8<8) iMicliie/llihhs-Meitill OOt I a Rev sim ann 99 20 1209 LI. -l 1299 i*. \ i
1299 3.1 W csl 1977); Mull CoSie taws ann s5 121 2018110 111 20184 at w1 20199 iw esi
198)), minn siat ann 54 145414, 14542 (Wcsl 1989r; Mo ann siai s 197012, Vernon
1981) Mmom coot ann a 50-20-111 11991) ntn ItV sur o 28-3371jomo niv RIS
siai 9612-475(1991). N V Civ Rioms taw 9 7-1IMcKinney 1976 NC con niat 9
14-45111F)N 17 cent Cool 523-1614(1991)Omit Rev Coof ann 44711 91 (Anderson
1987 Sopp 1991) o kia. seat Ann w619 |-oll iIWesi 1984) |-a siat ann ni 185
1213 (1981 ASupp 19921.5C Co0t ann o 4441-401luw Coop 19X5),S 0O C00 raws
ann 534.2LV 12 14 (19861, Tfx Rev civ stai ann an 45127 (Wesi Supp. 1992); Uiali
cooe AN 576+ 306(1990),vs code ann 9182-75IMiclne 1988) .fr/utrnIn  ann Srsr
ch J8. 1HI I iSmilh-Hunl |977] lapplitahle only lo nbiiltionl Illinois also has a broader con-
science clause. Seeinfranote ID and accompanying rest

* Atk ColiE Ann 5 20-16 601 (MIchie 1991) (ahomonl. id 520-16-301 rMichie 1991 lemma.
cepnon). Colo llts Slal 4 1H-6-104 11986) labonion). id 94 25 6-102(9). 207 t19H9) (conira-
ceplion), Fla Sicl Ann 9 190IHIiX) r|986l (ahiknionr. id 4 181 18151(61 (Supp 19911(con-
Iraccpliorn. tiA Com Ann 4 1612 112 (Mithic |988| lahurtion), id 449 7ri iMiitne I'hKii
(conrracepnon), Mr Rev. Srcr Ann hi 22,99 1501-2 iWcs| 1491 latwniion). id 5 *8ih4)
koniracepiioni. Or Rev siai 14)5 4H5(199N)tahoriionr,id 4415 225(coniiacepiionr. Tinn
Code Ann 5 '9-15-204, 205 (19911 1jhndionl; »/ 9 68-J-I-UM 11987) (Conlrac'cplioni, W Va
Coke 416-21- 7]199])Uhotuonlid 4 16 20-4(1991)(contraception); Wvo Srsr 94 15-6-10%

106 (1988) Uhonmnl: nl 4 42-5-101 11988) rconlracepTion)
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states .Hid the United Stales cover abortion and sterilization, one state
extends protection in the context ol' abortion, contraception, sterilization,
euthanasia, and similar practices,' and one state’s conscience clause extends
to abortion, sterilization, and artificial insemination.” In total, 45 American
jurisdictions provide at least some protection for some health care providers
to decline to provide or perform some abortions, It) states cover contracep-
tion, seven jurisdictions include sterilization, one slate covers euthanasia,
and one state includes artificial insemination Only one state statute, lllinois,
and two narrow sub-parts of the federal statute, appear to extend some
protection for some rights of conscience in some contexts to all medical
procedures.™

The Alaska statute, although somewhat shorter than some, is typical of
most as to the procedures covered. It simply provides, in pertinent part:
“Nothing in this section requires a hospital or person to participate in an
abortion, nor is a hospital or person liable for refusing to participate in ail
abortion under this section.”"

The historical reason for such narrowly focused conscience clauses is
apparent. Most conscience clause provisions were adopted between 1973
and 19X2, when the federal courts were broadly defining a new and very
controversial constitutional privacy right to abortion." Concern about dis-
crimination against individuals who, for religious or other moral reasons,
objected to participating in providing abortion services led to the widespread
adoption of conscience clause statutes." Also, during this period, limita-
tions on public funding and public resources lo facilitate access to abortion
became the focus of intense litigation, and generated debate about institu-
tional rights of conscience." Thus, the controversy that originally stimu-

'Mass (in* LsMSAmn ch Il s 127iwem IVKH NI siai A-* teoaasa |- uaWot IW i,
NM Sim ann 9MPp2iMiihic 1084) tabortiont, il } 21 Mn eMicluc ') Isterilization), K |
tiN 1avm $23-17 11 iPtX'M, Wh Sru  Ann * 14U42iWest 21 S< * [T IMKi

*N J Sim Ann $$2A bSA 12,1t West 1987) MIxlitiwiil; U $ MI 1) iWysi IVHI Mslculi/.ilion.
euthanasia, contraception, and similar practice*!

‘M il 1inaitil—<itn COM Ann } 20-214 [[w 0 A Supp |*>])
lie Illinois Kight of Conscience Au covers “any pumvular hum ol nieilik.il care illicit i* contrary
to die conscience lii ann Stm ch 111W, #VHM 11%81 N2i. / rr 5105-5)UH lllinois

also has .mother conscience clause applicable only to aUulinn In \an Sim ch wm. > M w
iSmilh Kuril 1*®77) One subsection ol the federal statute prohibits discintimation in certain grant
programs because ihe persons 'perfunned or assisted m the | *rtu?niuvie o' anv *iwtul health Mjrvuc
or research activity or refused to perform or assist in flic performance of any sin li activity, 42
I SC* m)].7hmMIlt t and another Mil) pariinvert ‘anv pail of i health service program
nr. research actiyity funded By Ihe (Secretary ol Health and Human Services| "M } JNla*7icl

" \isska Sur v) is imiiinth Hwti

cNrrory ltue v Wade, HINL S 141(PZ71), I'ljniK'd P'ICfilhiHHI\ Danhuih. 4781 S 52t]07f|.
11 v M.lhes.n. 450 2S W# [JOM) W «/io Uifrunotes 110 4

* \WFinftti notes 105-17and accompanying tenl

'VW iv Heals Ih<.4UUS 41Krl)7*i. Molici v Hoc 1121S 4Mi]ir* I'mitci v f>e, U2
I S s]0110/h Mamsv M.Kwe [IKI s "Hitwit. Williams t /hui/ 14H1 o J5HfIOMIM

KICillfS O CoNS [I-NQ. IXI

lated the enactment of conscience clauses was abortion, and most statutes
responded to that specific concern, and no other.

The narrow limitation of the procedures covered is the greatest flaw 11l
most existing conscience clause provisions. There are many different health
services to which profound moral or religious objections already have been
raised, including abortion, contraception, sterilization, artificial insemina-
tion, medical experimentation, provision or withdrawal of life-sustaining
medical treatment, withdrawal of nutrition and hydration, and physician-
assisted suicide." As the range of medical technologies continues to expand
and social mores change, the number of medical services involving poten-
tially serious conflicts of conscience is certain to increase."” Moreover, the
cultural conditions that have created the need to protect the rights of con-
science of persons with “minority" religious or moral views in the health
care professions are likely to increase. The growing diversities of culture
and religion in America are increasing the potential for dilemmas involving
conflict of moralities and intensifying the need to protect the rights of
conscience of all health care providers."

There is no rational justification for protecting rights of conscience in
the context of just one of these morally controversial medical procedures
(for example, abortion) but not others. Such restrictive protection is funda-
mentally inconsistent with the basic principles underlying the extension of
any such protection—respect for constraints of individual conscience, care
for die conscience rights of minorities, and commitment to the value (and
belief in the feasibility) of accommodation. Limiting protection for rights of
conscience to just one or two specific procedures that are politically signif-
icant (for example, those that bother a majority or influential minority >t
voters) could manifest cultural or religious oppression. Moreovei. laws
protecting only the right to refuse to provide or assist abortion (which many
mainstream religious denominations in America oppose lor moral reasons),
but not the right to refuse to provide or assist autopsies, organ transplants,
or blood transfusions (which some religious minorities in America oppose
for moral reasons) may he applied to infringe religious liberty, equality, and

religious neutrality "

" SeeMuiiler Crarttet Agaiml Kevrldon ArePinnated N Y Times, luly — 1W . 1 \I2 tM 1l
igan court dismisses murder charges against Dr Jack Kevorkian t>n ground that providing .assistance
lo help women commit suicide is not a crime in Michigan)

* As genetic engineering processes become mote sophisticated, n ought t possible to “'engineer |
child with exiuoidm ary characteristics that might harm the child hut might be profitable to its patents
[lorexample, achild with ashorter lilc-sp.ni hut greater physical or mental facilities tlun the ordinary
population) Commercial sale of organs lor transplantation may develop Mealih care rationing may
limit ihe provision ol certain medical services to certain classes of patients.

f Setm/r/i notes HZV-2U1 and accompanying rest R
*See tn, Vangv Stumer. 72Xh Supp K45 WiioW. .50 1 Supp 5SHH) R | HhiHi Hiahililv

possible for perfiuniMig autopsy contrary lo limong family's irligmus In*liels against niutilaooni
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U. Persons Protected

Most conscience clauses identify specifically (and sometimes very
narrowly) the persons protected. Categorical distinctions separating pro-
tected from unprotected persons are made in many conscience clause pro-
visions between individuals and institutions, persons directly or indirectly
involved, and public or private persons. Not all conscience clauses protect
all classes of persons, nor are the same protections extended, the same way,
to all persons in each class.

I. Individuals or Institutions

Three-fourths of the jurisdictions with conscience clauses extend at
least some protection to both individuals and institutions providing health
care." A few, however, extend protections only to individuals, not institu-
tions. The most common term used to describe the protected individual or
institution is "person ” One-half of the state conscience clauses broadly
protect any "person.  The Delaware statute is typical, It provides, in
pertinent part:

Nopenim shall be required to perform or participate in medical procedures which
result in die termination of pregnancy; and the refusal of rrriy prrstm to perform or
participate in these medical procedures shall not he a basis for civil liability lo any

person, nor a basis lor any disciplinary or other recriminatory action against him ."1

Some provisions apply only to the "individual."" This is arguably
more restrictive than “person,” because corporations and other legal insti-
tutions arc "persons.” for at least some purposes, but they are not "indi-

Kubn v United Stales. 501 I:. Supp sng it >N Y. 198-0 (military liable for damages for unau-
ihonrcd autopsy, removal ol organs, jnd cremation of body cunlrary lo Iwliefs of Jewish family);
lohn F Kennedy Memorial Mosp v tlcston. 58 N.J. 576, 279 A.2d 67(1 (1971) (collecting cases
regarding compulsory blood transfusions for adult Jehovah's Witnesses who object lo transfusions)
A listing of ihese sialutory provisions is available from die author

srrr H.AIASKA star 418 1n onirni Jioo1): auk CODE Ann. 4 20-16-601(M ichie 19911 tiN
(West1986). Ga Code Ann
4 65-443-4

Cons Ann nr M. 5 1791 (1987); li a Stat. Ann. 9 390-001(8)
9 16 12-142 IMichie |9K8); Haw Rev Srsr 4 453-16 (1985). Kan Stae Ann.
11985). Mr Rev StAt Ann tit, 22, 4 1591 (West 1992); Mo Health—firN Code Ann $
20-214 <1990,9 Supp [09][; ,Y,.,in Stai Ann. 9] 145414, |[4S 42 (West 1989). Mont Cotir
Ann 9 50-20111 (1991), Nib Rev Siai 9 28-137 (1989); N J StAr Ann 44 JA 65A-1.2.]
(Wesi 1987), N Y Civ Kiohis LaW 9 79 r iMcKinney 19761; N I) Cent Coiie 4 23 16 14
(1901), Oltlo Rev Conr ann 94731 9| (Anderson 1987 & Supp 19911 Out* S[At Ann hi
63.4 1741 (West 1984);S 0 Om Laws ann 4 34-23-12 (maal‘Tenn Code aAnn 9 39-15-204
11987). Va. CODE Ann 4 18 2-75(Michie 1988), W. va CO0€ o 16-2F 7 (j99]), Wvo Stat 44
35 6-105. -106(1988)

Il Dee ConkE Ann hi 24.) 1791 (1987) (emphasis added)

" Str T« towacodf AN o ue 1. 42 use i 3(XI»-7U)

Rooms in tiiNsi ii-NT.

viduals."” The intent to exclude institutions from coverage is evident in
about one-filth of the provisions, which provide conscience protection only
for individuals.™

Some statutes try to list every person covered. For instance, otic pro-
vision of the Illinois Right of Conscience law protects physicians and "med-
ical personnel,” which it defines as "any nurse, nurse's aid, medical school
student, professional, paraprofcssional or any other person who furnishes,
or assists in the furnishing of, medical care . . . Likewise, the Missouri
conscience clause protects every "physician or surgeon, registere I nurse,
practical nurse, [and| midwife

The most common term used to identify the institutions covered is
"hospital.” In fact, institutional conscience clause provisions in more than
a dozen states provide protections to hospitals only.” A typical provision is
the Idaho provision that "(n]othing in this act shall be deemed to require any
hospital to furnish facilities or admit any patient for any abortion if. upon
determination by its governing board, it elects not to do so." *Other con-
science clauses extend protection more broadly, such as to "a hospital or
other medical facility."T "hospital or health care facility."" "hospital,
clinic, institution, or other facility.or any "medical facility."" Some
statutes try to list every institution protected For instance, the Illinois Right
of Conscience Act covers "medical facilities," which it defines as "any
public or private hospital, clinic, center, medical school, medical training

>' In sonic conscience clauses. the torn "peison™ it used in tucli a way at lo inggcti ilul only human
beings arc protected .See, e g . Maw Gen Laws Ann ctl 112. 4 12) ("A physician m any oilier

jieison who it a member of nr associated wiih the medical slaff ); R I Gin. Laws 4 23-17*11

ame)

e gﬂ r<.Inn Code Ann 4 16-10-3-2. lowa Conr Ann 4 146 t. Mass Gf.n Laws Ann Ch
]JZIZ/ On Rev Stat 4435485 R L Gen Laws 4 23-17-11 See ii/tn KaN S|a| Ann
9 65-443 4. Mo |tEA| rir—Gen, Owe Ann 4 20-214 (using "person” .ilonel.

" In Ann Seat ch Il11'"), 8 5303 Other provisions of (ho Aci apply to "any person.” "l

5'05, 5hIH. 5309. or "any applicant " /./ * 5307

Mu Srsr Ann 4 197 032.
918 160I10thi; Akk O ut Ann 4 20-16-601,0)1 0 Rrv Stai 418 6-104.Dm

Rev.Stat 4 i5\ 16. liiallO

" Alaska Sim
CbDE Ann hi 21. 5 1791. Fta Sim Ann 9 390001(8). Haw
Code 9 18-612; til Ann Siai ch 111*-555201-5314. Mo Ann Siai 4197 ()32,NJ Siai
Ann 5 30 11-9‘N 1) Cent Conr 42 116.14‘Ohi0 ReV.Chop Ann 44711 91,St) Ciid laws
Ann. 9 14.23A 12 14; Tfnn Code Ann 9 39.15-204, Wis Stat. Ann 4 140 42

& LAWcnnr 4 18 612 Straltor i» siai ann 9390 001(81 (provides- "Nothing in ihis SCUMN
shall require any hospital or any person 6> participate m Ihe lemiinalion of a pregnancy, nor shall any

hospital or any person he liable for such refusal "1

wea code ann 4 1812142 va Conr 4 Bazs SMIlNI  annsiai i se. T in -,

Minn Stai Ann 4 145 4|4

"'Mr Rrv Siai Ann hi 22.4 1591. N | Siat Ann 4 2A 65A 2. NC Gin Stai 4 14

45 111)
" Neb.RrV Stai 428 "71 Str,iiw La Rrv Siat Ann 940 12ml " CN M Sur Ann

4 24-8 6|A|(21
‘I Pa Cons Stat Ann 4 3213(d)
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institution, health care facility. physician's tillice. iul'inuury. tlispcnsary.
ambulatory surgical treatment center or other institution or location where
medical care is provided to any person . . .

2. Direct-Indirect Providers

Many conscience clauses (nearly one-half) specifically limit coverage
to persons directly involved in the procedure—medical professionals.’4The
most frequently mentioned as protected are “physicians,” followed by
"nurses,” and "members of the staff” or "employees” of physicians,
hospitals, or other health care employers. ” For example, the key paragraph
of the Kentucky conscience clause applies to any “physician, nurse staff
member or employee of a public or private hospital or employee of a public
or private health care facility . This provision also demonstrates the

problems with trying to identify every person covered: ambiguous drafting
leaves the provision open to irrationally different possible interpretations.”

Public-Private Providers

Nearly a dozen institutional conscience clause provisions limit protec-
tion to private institutions," typical is the provision of the Montana cou-

"ol Aﬂn Stai ch 111'/:; * S.HJI. See nho Mi<n Comi* lawn Anﬂ § 333 201X1

"* The inicm to focus proiccHims exclusively on persons engaged in the threei provision ol health cure
services is very apparent in tile Nevada statute, which cxlcnils conscience protections |o --.i registered

muse, a licensed practical nuisc. a nursing jssisljiil or jtry oilier jiersoii emplnseJd i>furnish ilirei |

persniul heiillli service In a puiieni "N Iv Riv Sur li (112,475 (emphasis added)

e. i* Akk Coin,Ann j 3(1-16M 14. lit § 20,16 601,Cai 11l siill .4 Svrtls G]T.s 5055,
ﬁn- thv ur 4\K-IS-MM, 1 25 6-102; l-la Sui Ann 33V0 001(8). loaiiu 611. §
IX 613.(is COWAnn 5D IO .In Ann Srsr ch IN.5HI 11iJ ch ]11Vi, rX 52111-5111,
Im> Cum. Ann il 16 1IM 3, Ki Ri.v Stai Ann 1 311 Him). I a Rrv Sur Ann §3
40 1200 31, 40.1200 32. 40 12'10 13. MIl. Rrv Sur Ann hi 22. 3 150| 3. Mass Gen lasvs
Ann til 112, 3 123. Mil li Comp |.aI.VSAnn (3 111 211181 In 333 201X1 V 111 201W, Minn

Sui Ann 33 143.414, US 42, Mn Ann Siai 3 107 (1832, Nev Rrv Srsr 3632-473, N M

Si Sl Ann 3105-2,N.C Ch > SUI’ 31445 I.N 1) C*ni Cow § 2310-14 (In Rrv Sui

3 115 1X5,1*, Siai Ann hi |X 5 1211.R 1 CirN Laws ) 23-17 11. SC Code Ann 3

44-41 111, S 1) toll. Laws Ann 33 Il 23A 12 14. h nn L'oiii Ann 3[U[-34»1<|4, ul. 5 3v-(5-

204 11v Riv Civ Sur Ann ml 4512 7. fiun CUM Ann 76-7 lilo, W V« Cow s

ici2i1 4. wiv SUI ann 3 141143 Some stales extend pinlccliitn In hnth specific individuals and

"any oilier person - nevada extends specific prolecintn lo nuisev and other medical assistants nui

ilk-, noie split nly inenliim physicians ~v =iV sui 3312475 pmicclv "a remslemlunit ,a

licensed practical nuisc. a milting assistant or any oilier person enipInsrd lo tnriilsti tliiccl personal

health tervicc hia patient

*K i Rrv Sral 3 311 XIHI

" Il lhe ahvence ol coiiiinav alter "nurse" and "stall member" is deemed sigm Itcanl. liilhcr than iusi
pmir dialling, then (lie provision could he given wildly varying iiticipiclaimn I( could mean lh.it
lion-nurses arc mil covered, or aic coveted only il employed at non hospitals, nr arc nol coveted
unlcvv employees of (he hospital, orlhat "nurses” and oilier "stall” j| non-hospital l.icililics arc nol
covered

"A UK <out. Ann 4 20,|ft 104, Cai Hctr m A S»irrv C'ohf 3 250'5, Coin Rrv Srsi 3
25 h 102. Kv Riv Sui Ann 3 311 *00 Muni (nor Ann 3 511-211-111. S ¢ Cow Ann 3
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science clause that protects every "private hospital or private health care
facility."¥One paragraph of California's conscience clause statute narrows
protection even further—it only protects each "nonprofit hospital or other
facility or clinic which is organized or operated by a religious corporation
or other religious organization . . .

At least four slate conscience clause provisions deny certain protec-
tions to health care personnel working at or for public institutions. For
example, sections of the Tennessee and Arkansas conscience clause statutes
provide: "No private institution or physician, nor any agent or employee of
such institution or physician, shall be prohibited from refusing lo provide
contraceptive procedures, supplies, and information . . .

o|. The Invalidity ofthe Distinctions

The individual-institutional, direct-indirect, and private-public distinc-
tions among health care providers are largely without analytical significance
for protection of rights of conscience. These classifications often are mis-
used in existing conscience clause legislation.

a. Individual or Institution

Certainly individuals -ltd instilutions are different in many ways; hos-
piials, clinics, and other corporate or institutional entities do not have flesh
and blood, or their own individual feelings, beliefs, or consciences to pro-
tect. Mow can they, when they are merely fictitious creations of our own
invention, artificially created and endowed with legal personality?4 How-
ever, legal entities (including hospitals, medical associations, and other
health care corporations) are organized by individuals to achieve purposes
that can best be achieved by collective action, including protecting or pro-
moting values that individuals best can express and implement by collective
activity. Legal entities must have specific, government-sanctioned corporate
purposes—moral ends, if you will—such as rendering charitable service,
relieving suffering, protecting the weak, educating the unlearned, curing the
sick, or saving life Our laws recognize the entities created for such moral
purposes, consider them legal "persons,” and extend significant legal bail-

44.4 M Q:TEnN Low Ann 36X-34-104, tF.x Rif Cis Siai
Ann 3 76-7-306. Wvn Stsr 3s 35-6.105,-106

w Muni Cow Ann § 50 20 111 S/e aim Kr Riv SfaF §311X001)1

*" Cai. HiAim & Safefv Cow 3 25')55(cl (emphasis added)

4 14nn Cow Ann 3hX-34.04|5i.SVmtwCoro Ktv Siai 335 6-103, ME. Rev Siai
hi 22, 3 1'X)3 Seesitu) Amc Seat Ann, 3 20A-16-S04(li ("N o private iiwiiuimn nr physician,

Ann

norany Jgcnlnr employee ul vuth inxlilulinn nr physician, nor any employee ol a public insiihilion

acting under directions of a physician"!
11 Srr neneriillv bodge V I-'ord Motor Co , 204 mich 450 |in N sz e6x 111

Ann ail 4513, lilam <ee

til
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cllis to them (including tax exemptions, immunity from liability, and the
like) when they advance certain moral goals favored by the state.

The greatest opposition lo laws protecting Ihe rights of conscience of
health care institutions has come from advocates of absolute reproductive
choice.4 These writers fear (probably correctly) that if health care providers,
including organizations, were entirely free to choose whether or not to
provide or participate in providing elective abortion services, there would be
fewer facilities in which such services would be available.*4 It seems some-
how ironic that advocates of "choice" oppose the rights of hospitals and
clinics to choose not to provide elective abortions.4 More fundamentally,
this argument against extending protection to organizations to follow their
own moral or religious values is based on an assumption that expansion of
access to lacilities for elective abortions is moral, but voluntary decisions by
other medical facilities or personnel to refrain from providing abortion ser-
vice is immoral. The flaw, obviously, is that the very purpose of a con-
science clause is to protect the rights of persons (acting individually or in
association with others) to make those decisions for themselves, anil to
protect their decisions, even if they are unpopular.

To exclude institutional health providers from conscience clause pro-
tection is merely an indirect way of denying the conscience and morality
of the individuals whose will and purposes the entities were created to
effectuate." Thus, lo deny protection to health care institutions contra-
dicts the central purpose of conscience clauses, which is to protect the
moral sensibilities and deeply-held beliefs of the individuals who make
up the institution. Moreover, it seems more than a little ironic for a
state to assert that a hospital or other institution does not have a con-
science. or is nol entitled to express and implement that conscience, because
it is not a real individual, but only an entity.*' After all, a state is not a

* S Pill'd C Pulton Abarium Candieni e anti ine Consliiulitm Art Bxarmiretion » Enteral Inin-
liilinniil Corscience Clauses hColnn Hi 'UN Ru. (.. Rfv 279 <1074-75)

u Seeinfranote 231 Jr.il accompanying leu

" Il'iveven more ironic when a person opposing Ihe nj|hls of health cate invlilulionv 10 assert rights of
conscience is a high official ol an institution (lhe A C L.U.) (hat lias made its reputation defending
nghis <)f conscience of unpopular organiralitnu and Iheir members, as svell as General Counsel for
another insliluln 4 (Planned Parenthood! ill,il has been (he leading advocate of institutional freedom
ol choice Il at 279n * SeeKuvtv Sullivan, 111§ Cl. 1759 (1991,

"| C|orpnrations are merely associations of individuals united for a special purpose, and penmiicd lo
do business under a particular name, jnd have a succession of members without dissolution."
Pcminna Consol Silver Mining A Milling Co v Pennsylvania, 125U S 181 189(1888) It Ills heen
said that |versunhood was eatendcd to corporations lo ported live imerests of ihe slochholders lloven-
Vinip, lire Claimul Qnrprvuiianin Arerican | egal Thought, 76Geo. L1 150), 1641-42 (19881
When the institution is a public irisliluimn, ihe individual consciences behind ihe institutional funn
ate those ol the public Plus, when the public has adopted a policy lovonng provision of die
coiiiniveisial medical service, distinguishing between public institutions and ihe individuals dial
wnig there initially seems reasonable, hcejusc lo effectuate die collective conscience r.ghts of die
public, il would te necessary lor public insmuiions lo provide Ihe morally controversial medical

*
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human being either, but merely an entity created to express and enforce
collective will."

Finally, exclusion of health care institutions from laws protecting con-
science can nol he reconciled with other legal doctrines protecting rights of
conscience. For example, to protect individual rights of conscience in the
provision of health service but deny protection to collective (entity) forms of
individual conduct is rather like arguing that the first amendment protects
only individual speech (direct, person-to-person, natural, voice communi-
cation, or personally-written, personally-delivered letters) but not collective
speech (for example, by corporations, or via television, books, or newspa-
pers—which are collective, institutional efforts).

Of course, protections for institutional rights of conscience should he
tailored to (he role and functions they have in the provision of controversial
health services, and to the unique dilemmas they face. Nevertheless, it is
improper to categorically deny health care institutions statutory protection

for rights of conscience.

b. Direct-Indirect Providers

Many conscience clauses limit protection lo persons engaged in di-
rectly providing medical treatment or medical services—the ones in the
operating room, at the place of delivery of the controversial medical service
itself.™ Apparently, intake personnel (who admit the patient), records per-
sonnel (who manage the patient files), accounting personnel (who hill and
collect for the procedure or service), janitorial personnel (who prepare the
room for the procedure and clean it up afterwards), insurance personnel
(who provide payment for the procedure), kitchen personnel (who Iced the
patient and the persons performing the procedure), and a myriad of other
workers indirectly involved in the total enterprise of providing complete

medical service arc not covered.

services lIUI 11l have Ihe etiii5cier.ce clause right hi refuse to provide ihcm), while lo etfccluatc the
conscience rights ol ihe individual health care personnel, n would be necessary lo grant conscience
clause protections lor individuals However, lo protect the funner does nol requite destruction of the
latter, and reasonable accommodation of public employee conscience rights balances bolh objectives

*" For Ihal nutter, ihe law is nut an individual cither, hut a construct, a tool for enforcing Ihe collective
wilt (the will of ihe sia(e).

*Sge eq. Firsl Nal | Hank of Hosloil v Dellolll. 4)5 U.S 765, 778 84 (1978) (corporations enjoy
constitutional protection for political specctvcomnbunrinsl; N.A.A C P. v. Uuiion, 371 I* § 4]S,
428-31 11963) (cooperative group activity protected by lirvt and fourteenth amendments) Seeaim
Pacific Gas and Elcc. Co v Public Utilmes Comm'n of California, 475 U.S . 912 119%61
Icompelling utility lo send messages of public interest group is uncoiulilulional), Federal Election
Comm'n > Massachusetts Cnuens lor Life. Inc . 479 U s 238, 260-62 (19861 (political speech
lights ol cnijrtitalhm vindicate political rights of die individual mcmhers Iheicoll
Seeeq. Niv Itrv Sr*i 5612 I7S Iprnlcumg "a trgislcred nurse, a licensed piuiib.Il nuisc. a
nursing assistant or any oilier persons employed lo (umish dirccl personal health services In 1
paijcnl" against huving "to participate direillv in the induction or performance of an abortion"!
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This confined conception of the class of persons whose rights of con-
science merit protection is unjustifiable. Conscience clauses are intended to
protect the right not to participate in providing services that a health provider
believes to be immoral.'10ne may feel morally culpable even if one is nut
the immediate or direct provider of an immoral act. As the authors of an
earlier study of conscience clauses noted:

|I]' the aim of llie conscience clause Is lo protect individuals who experience
wotk ieliied conflicts as a result of conscientious objections to abortion, (he pro-
lection ought lo be defined by reference to what ihe employee seesasaconllu.t, not
by reference to what an administrative agency thinks is Ihe legitimate scope of
acceptable conflict situations.

No countervailing public policy will be seriously impeded if the conscience
rights of persons indirectly involved in the provision of controversial med-
ical services are protected. Likewise, there is no compelling justification for
limiting protection to health care professionals or those engaged only in the
direct provision of the controversial medical service."

A term frequently used in conscience clause descriptions of the cov-
ered persons is “persons.” This fine, hroadly inclusive term does not dis-
tinguish hetween professionals and nonprofessionals, or direct participants
and indirect participants, or between individuals and organisations, or be-
tween public and private actors." It is consistent with the most mature
conception of the principle of hroadly protecting conscience that underlies
conscience clauses.

<. Public-Private

Ihe most likely reason for legislation protecting the rights of private
(but not public) institutions and personnel to decline to provide morally
controversial health services is that the stale has adopted a public policy to
lavor and provide the controversial service. Thus, it refuses to allow its
publicly-supported facilities and personnel to refuse to provide the services
while at the same time respecting the right of private entities and health

" The lllinois Right ol Conscience Act describes its purpose js"lo icspcciand prelect the nghi of
conscience Il all Jieisons who icluse to obtain, leieive or oc'cepi, orwho are engaged ill. ihedelivery
of medical semens and ihcdigal care "Il Ass Siai ch 1111-r 5.I*

* Ifuiham. WoinhJ, A flondie. vipru nine I. ac lid

“ It heals remembering lhal some [i<ople in this Country sincerely lielicvc llial some controversial
medical piuvc'diires Ilor eutopic. ulmiium or wiitnliaw.il ol iiuininm and hsdralioni .lie Jirhnneni.
minimal and repugnant The tiglo ol cnnscieulious refusal lor persons who consider :nimmoral esen
hi secondarily or indirectly aid and assist such procedures should be pmicc'lcd

" Some conscience clauses hsl specific classes ol coveted individuals health care prolesst-muls— Ihcn
adds "oilier |ierson” to give emphasis Ipnmanly concerned wuh professionals! wnliom exclusion

Ven. t it. 1a Rrv siat ANn sai(iaw 31. Mr Hiv siai ANn in. 22, 4 |3
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personnel to decline to provide such services. However, this justification for
distinguishing between public and private institutions and individuals does
not withstand careful scrutiny.

In the above-described situation, the state has a conflict of values—it
simultaneously values (1) the controversial medical sen ice and 12 Ithe rights
of conscience of health care providers to refuse to provide the same service
The solution to the conflict, however, is not to distinguish between public
private health care providers for purposes of protecting rights of conscience
I'luit is unprincipled from the perspective of both values; 1l achieves neither,
and offends both."

['lie best resolution of this kind of values dilemma is to give one value
priority when they happen to conflict. In our tradition, including our basic
social compact, protection for the rights of conscientious refusal to partic-
ipate in morally objectionable government-valued activities has a stronger
and longer claim to priority and preference than (he efficient provision of
morally controversial medical services."1

Public personnel, no less than private personnel, are entitled to pro-
tection for their rights of conscience.” Individuals who work for public
health care institutions are certainly nol less likely to encounter moral di-
lemmas.™ Thus, protection of rights of conscience of private hut not public
health care personnel (individuals) is improper.

Excluding public institutions from conscience clause provisions pro-
tecting the right to decline to provide morally controversial medical services
requires closer examination. The "persons” behind the corporate entity ol
a public hospital or other public health care institution, whose conscience
and values are expressed and effectuated through the entity structure, are the
public. If, by due process, the people of a state favor the provision of certain

" The public private distinction in prelecting right* ol conscience ol health caic providers would be
principled only il ihe slate had (1) a value preference lor providing lhe service, <21 no value
preference fur rights ul conscience, but til a value preference lor non-iegutarnm ol private activities
However, Ihe latter value seems rather old-fashioned in lhe modem regulatory world, and it suiely
would come under scrums unnck by post-modernists who reject lhe distinction between private and
public lai leasl when d limns public regulation). Moreover, die assumption lhal protection for nghis
ol conscience iS no\j significant contemporary American value dieS in die lace of overwhelming
evidence lo the contrary, from the Dill of Rights lo lhe conscientious objector cases lo lhe lalesi
debates over "privacy" and "lhe nglil lo choose " .
Il would be exceptional il Ihe conflict belwcen the values was mnrc than ile minimis
SVr. eg . Kulan v Republican Party ol lllinois, <107 WS hi 1Imgl) Hiring public employees
Ikcjusc ol political allihalion is unconslilulioiiull; Perry v Sindcnuann, TOR 1 S W1. 8% *M
[11721 (refusal lo renew icachcr's coniracl because ol cniicism is uncoiisinuinm.il coiulilnmi. Ke-
lvinjn v Hoard of Regents of Univ of ihe Slalc of New Yolk. 185 tf X. 5KN. 547 ijun7] ipuhlic

employment may nol be restricted by uncnnstiluiionul conditions)

'* Rather, il is likely Ihal personnel in public health care facilities encounter a wider .nrjy of moral

%

dilemmas, as lhe kinds of financial barriers or paiienl vcll-sclc'chon that may pntlcci mine private

lacililie* do uol prelect most public ones



Wakoii.

morally controversial procedures, it would deny the rights of conscience of
the people (the public) whose representatives have adopted that policy to
refuse to let them implement those values collectively (institutionally).”
However, a state is not just another voluntary, private association. It is
a monopolistic entity, claiming the exclusive right to do certain things (for
example, use deadly force to implement its decisions), and asserting the lax
prerogative to take the property of all persons under its power to effectuate
its decisions. Excluding public institutions from conscience clause protec-
tion would violate the conscience rights of the minority of the population
who do not wish to participate in or support the services they deem morally
abhorrent—an effect that contradicts the fundamental policy underlying con-
science clause legislation. Disregarding the moral weight of those objections
would seriously jeopardize fundamental values necessary for cohesion in the
community.Additionally, it would be inconsistent with the way we respect

conscience rights generally.T
C. Conduct Protected or Prohibited and Exceptions

Most conscience clauses are written in the form of a statutory recog-
nition of a personal civil right to refuse to participate in or provide the
morally controversial medical service.'l Typical are the Kansas provisions.

w Whether it would > wise tor a Mate lo ailojil a policy mandating Ihe provision of morally contro-
versial medical services, such as abortion, stenliralion. or euthanasia, in public facilities is another
matter Dedicating public resources lo provide controversial medical services lhal promote the
private value preferences of a minority of Ihe public, but that arc morally repugnant to many others,
when those services are available on the open market from private health cate providers, in a time
of severe public budget deficits, scents imprudent at best.
It is more likely Ihal objectors feel compelled by their consciences to refuse to accommodate the
controversial service than that supporters feel ih.K ihey ore under mural compulsion (as distinct from
permission) to provide it. Srr m/ro note X6 and accompanying text
for example, the establishment clause of the first amendment is one of the oldest kinds o fconscience
clauses While the slate posver to las and spend revenue is great, it ntay not be exercised in defiance
of die establishment clause lixi hiding public institutions from conscience clause protection because
most people in the jurisdiction lavor j controversial health service (such as abortion) would lie like
saying it is appropriate to tax everyone in ajurisdiction to support a popular religion (such as Jewish
synagogues in New York or Mormon chapels in Ulahl, so long as no one is reipnred to attend
M I'hirty -nine of the -M states with conscience clauses, and the federal statute ate in the fonn of personal
civil rights statutes Some provisions cover individuals only, others institutions only, and others
cover hoth Srr. rg.Ami. RIV stat ann J 36-2151 Ants. Cons ann 5 20-16-601; Cxi
llrxim Asafety coas 425055 Com Rsv. Srxr 518-6-10"id 425-6-102. Del Cons ann
Il 2. 51791 Ft* Sr*r ann. 5390001(8);Gx. C00S. Ann. 44 16-12-14249-7-6 1aano Cone
4 18612 In. ann Srxr ch 38 » 81-33 ia ch. IlIV:. 41 5201-5314; ina. codar. ann 4
16'10'3'2, |OWX Cods Ann 4 146\ Kan Stxt. Ann §65'443'4, KV RSV err. Ann 4
311818) I,x Rrv Srxr. ann 4440:1299 31,40:1299 32.40:1299.33. Mt Rsv Srxr ann it
22 54 1591 1592 A1903, MU H eaIth—G fn Code Ann 520‘214 Mass. Gen Laws Ann
ch 112 4 12/ MItit comp Laws ann 55333 20181 to 333 20184 & 333 20199; minn SUT
Ann 44 145414 14542 MO Ann Siat 4 197032, Mont Code Ann 550'20'111 Nm
Rsv Srxr 528-337;Nfv Rrv stat 4032-475 N J Stat. ann. 45 2A:65A-i2.3,N Y Civ
Rioiits Law 479", N D Cent Cods 423 16'14,N M Stat Ann 4 10'5'2,0”[0 Rrv Conr.

=

Knurrs oi Conscii ni r 1)

which declare, in pertinent part: "No person shall be required to perform or
participate in [abortionl."" and “[n|o hospital, hospital admin.strator or
governing board shall be required to permit |abortion| within its institu-
tion. . . Like Ihe Kansas provisions, most conscience clauses arc
phrased negatively (“no person shall be required™). While that is a time-
honored way of protecting civil rights,” the practice of affirmatively rec-
ognizing the civil right and stating that it may not be violated is also long-
established and may be preferable because it positively affirms as a civil
right what may not previously have been explicitly recognized to be one.'l
Most conscience clauses vindicate a general right to refuse, but a few
provisions merely refute the narrow inference that a particular law creates a
duty to provide or participate in the controversial medical service.” For
instance, the Alaska conscience clause provides, in pertinent part: "Nothing
in this section requires a hospital or person to participate in an abortion, nor
is a hospital or person liable for refusing to participate in an abortion under
this section."™” On its face, this provision merely rejects the inference that
one section of the Alaska statutes regulating abortions requires participation
in the provision of abortion services. It does not expressly reject the same
inference if it arises from some other section of the Alaska statutes, or from
some common law doctrine, or constitutional doctrine, much less recognize
any affirmative civil rights protection for health care providers with consci-
entious objections to abortion (to say nothing of other morally controversial

Ann. 4473191 Okia Stat ann tit 63,4 1-7)1. Oh Rev Srxr. 44 435485, 435225; I'x
Srxr. Ann.tit. 18 43213, R | Gen Laws 4 23-17-11;S C, Code Ann, 444-41-40.5 0 Con
Laws Ann 55 34-2.1A-12-14. Tenn Code Ann s 68-34-104; «/ 4 39-11-204. TrX. Rev. civ.
Srxr Ann art 4512 7: Utah Conr Ann 4 76-7-306, Va Coof Ann § IH 2-75. w Va code
4 16-2B-4, Wts Stxr. Ann 4 11) 42 Wyo Stat 55 35.6.105, -106. 42-5-101L 22 US C 4
3(8)a-7.

M Kan. Seat ann 465443

“ 11 465444
M Srr. rft.US Const amend V (“Nil person shall be held 11l answer tnf a capital or otherwise

inl.minus crime, unless on a presentment or indictment ofa Grand Jury ~ nor shall any jicrSlih lie
subject for the same offence to lie twice put in jeopardy nf life or limb, nor shall I< compelled it any
criminal ease lo be a witness against himself, nor he deprived of life, liberty, or property, without
due process nflaw; nor shall private property tie laken for public use without just compensation ")

w Str. rfi . nl amend. 11"Congress shall make nolaw . prohibiting die free exercise |uf rcligionl.
or abridging the freedom of speech, or of lhe press, or the ngbl of ihe people peaceably in assem-
ble"

m ST )thr Conr ann s 10.2D.It 2(2) ("All persons shall have the rigid to refuse lo advise
concerning, perlorm. assist, or pamcipaie in abortion because of religious beliefs or moral convtc
lions "), Ul 550-20 111(3) ("1l shall lie unlawful lo interfere or attempt lo interfere with the nght
ol refusal aulhorired by this sectuin "1

" Srr. tg . Atasxa Srxr 518 16010(h), AKk coae Ann 52D-16-30L Com Rrv Srxr 45
[8-6-104, 25-6-ID2; Fix. Srxr Ann 4 381 0051(6), tlxw rev Srxr 445116 N M Srxr
Ann 52486.NJ Srxr Ann 530119; N.C. Gen Srxr 4 14451, Dixit (Min Ann 4
76-7306. W Va Chiu 4 |S-25-7. 42 (S C. 43t»la.7(alll

M ALASKA Srxr 4 18 160118h)
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services) to ucl in accordance with their consciences. Such narrow provi-
sions are doubly deieetive: they provide very little real protection for rights
ol conscience, yet they sound so very protective (within their little corner of
defense) that they may discourage the adoption of real conscience clauses."

Most conscience clauses provide explicit protection front civil liability
tor rel: sing to provide or participate in the controversial medical service. ’1
Some explicitly provide exemption from criminal liability.”

Most conscience clauses provide general protection from some (or all)
lorms ol discrimination based on a refusal to provide or participate in the
controversial service. Many specifically prohibit employment discrimina-
tion ol some form or another. Some specifically prohibit firing, demoting,
transferring, or refusing to hire because of refusal to provide or participate
in the controversial service;4 and some prohibit penalties, discipline, or

Sadly, the toy provision ol (lie federal conscience clause is such a provision

" s<eakk coiie ann 5 20-16-104 ul. 3 20-16-601,Cm 1irario v Sony Com 525055 Cold
Ufa Stai 325'6'102, f.i. Code Ann hi.24,j I70|.fi, Siai Ann 4%1 0051,03 Coof
ann a4 16-12-142, Haw Rrv Sfaf s 45H6. idaho code 4 18-612.1ii Ann siai ch Ix.
"S-1d.ii/ 11|'/J.11 5204,8J|J;Kan Siai Ann 56»144L4,Kv Kiv Siai Ann 51IIXI><I;
La Rev Stai.Ann 4540129931'10129912 Me.Rfv Siai Ann hi 2241591'2,,\/'0
lliai.hi-cen Code ann 520-214;Mass @en Laws ann cli 112 3 12/ Mini Comp. Laws
ann ss JJJ 20IXL lo 335 20181 = J.1J.20199, Minn siai ann ss 145414 |45 42, Mo
Ann. Siai 5 197032; Mont Com. Ann 5 50‘30'”I Nfb Rev Siai 5 3X 337,N I Siai
Ann 53 2A ftSA |23 N V Civ M||,|ns Law 579|‘ N C. CiKN Siai 5 1445 I, Olllo Rrv
Com Ann 54731 o1; okiastat ann.tii 005 1-74L 15a SUT Ann oi X, 5321 R |
Gen Laws 5 23'17 Il S.C Code Ann 5 44 41'40,3 D.Coo Laws Ann 5 1423A'|J Linn
Coof. Ann 3AX'34104, Utah coor Ann s 76-7-J06. Va coof: Ann 5 1x 2 75, wo SUI
Ann 4 14042, wvo. Stat ss 35.1>.||‘|5.-|oﬂ
Ste es . auk codeann 520-16-31H, I1i Ann Sur.ch 3K, 8I-.3J. ul i v,

44 40:1299 31. 40:1299 32. 40:1299 3J. Mini CIIMF Laws Ann 55

‘ 5304,

ILA. Rev Sui Ann
JJ1J.20181 Hi333 201X4,3CJJJ.20199;N.1 Sui Ann 44 2A05A-1.2.J,1V S/aT.Ann hi IX.

5 3213. Tenn Code Ann. 5 39-15-204

« SIT. Tif.cm com Ann 548 76.11i Ann siai il 11/, xs200. ULin 111w, »1 sz02.

5305, 530741X,5310-11; Ind Coiie Ann 3 16 Ill 12, lowa Coiie: Ann JI-lol.Kv Rev Sui

Ann 5 >11XIXI. LA. Rfv Sui Ann 5540.1299 31,4012"'3 32. 40 1299 33, Me. Km Sui

Ann Il 22, 5 1591-2, Mass Gin Laws Ann ch 112. 5 12/. Mini Comx Laws Ann 54

31L 201X2. L13 201X4, Minn Siai Ann 53 145 414, 145 42, Mo Ann Siai 5 197 032,

Muni Com Ann 550-20-111; Neb Rev Sui 52K-33X, NIl Sui Ann 452A.65A-1.2.1
N Y Civ Kioiik Law 5 79'|. N D Cent Com: 5 23-16-14. On Rtv
Ann an. 4512 7, Utah Code Ann, 3 76-7-306;

45 35-6-105, 106, 42-5-101,

SrAi 5435 225.S C

Code Ann 5 44-41-40;Tex Rev Civ Sui
W Va Code 542-5-KIl, Wis Stai. Ann. 5 140.42. Wvo. Su't
42 U SC 5 hXLi-7 aim Mil Ann Sui 5 197 032

"Cai Hisimi.Vsafety Com.5 25955, Ga Code Ann. 449-7-6,1li. Ann Sui ch IlI'/.*:"

)
5201 5105. 5307, 5310; Lno. Coot Ann, 5 16-10-3-2, [OW'd Coiie Ann 3 146 I, Kan Sui

565-443-4, Kv Rev Sut Ann 5311XIXI,Me Itfv sui Ann hi 22.5 1591-2; Mass
428-338, Ob

Ann
Gn. LAWS Ann ch 112. 5 12/. Minn Sidl Ann 3 14542, Niii Rev.Sur
Code Ann 544 41 40;S 13 Coo
5 1X2-75, W

Riv Sur 4435 225;Pa Siai Ann.iii IX.5 3213,SC

LaWS Ann. 534-23a-13,Tf.x Rev Civ Sui Ann an 4512 7, Va Code Ann

Vs Code 5 16 211-4, Wis Sui. Ann 5 14042, Wvo Sui 55 156-1ilS,-|06. -12-5-101 42

t)sc 5 100a 7

recrimination.” A handful of provisions prohibit denial of privileges, li-
censes, grants, or immunities,’1while others prohibit conditioning, denying,
or terminating any government benefit or grant because of a refusal to
provide or participate in the controversial service " Hroad protection against
all forms of employment discrimination appears lo be necessary," and stat-
utes that simply pick out one or two types of employment discrimination for
prohibition are deceptively inadequate.

Professional education and training is another specific locus of some
conscience clauses. Discrimination in admission, acceptance, or training
because of refusal to provide or participate in the controversial service is
prohibited in 10 provisions.’vThe failure of most states to protect students,
who are particularly vulnerable, is a glaring oversight that cannot be har-
monized with the purpose and policy of conscience clauses.

Miscellaneous provisions prohibit discrimination because of a person’s
statement or attitude about the controversial procedure," or because of a
refusal to recommend or counsel the service,”™ forbid coercion,™ and pro-
hibit interference with the right of refusal." One state provides protection
against employment discrimination only if “the sole reason (fur the denial
of employment is| that the individual previously participated in. or ex-

" See. <v . Akk. code ann 5 20-DOD, cai Hfaiiii A Safeiy Code. 5 25955. C Rtv

Si,\i 3 IX 6-104. Dei Cook Ann. iii 24. 5 179|. Lea Siai Ann 3 190 ixihxi. Ga Choi

Ann. 5 1612-142. Idaho Code 5 18-612. In Ann Siai ch 38, x 81-33, Ind Code Anmn s
16-10-3-2, Kv. Rf.v Stai Ann, 4 311 SIX), Me Rev Siai Ann
112. 5 12/. Mini Comb Laws

3 632-475,

hi. 22, 4 1591 2. Mu

Hfa! IIl—(fEN Code Ann 5 20-214, Mass. Gen Laws Ann ch
Ann 55 BZOlXZ. 333 20199, Mont Code Ann, 5 50-20-111, Nev Res Snr
N |l Siai Ann 54 2A.65A-1.2J. N M Siai Ann.5J0-5-2; N C GenSiai 514-45 1. r Tiiim

Rev Code Ann. 54731.91;Ok|a. SfAf Ann hi 63.5 1-741, Pa,StalAnn X,

R1 Gen Laws523-17-11.5.c. code ANN 4 42-41 40: L'iaii Code Ann 576-7 306. W Va

Cuiir4|6'2H'4,Va. Coop Ann 4 1X2-75, Wis Siai Ann 414042.WVO Stai 5 42 5-101

"m.Viv ¢ * Cai Him iii & safiiv Code 5 25955. 1)11 Cunt Ann hi 24, 5 1791. Ill Ann

1113:."* 5201.5305.5310-11. Ind. Code Ann 416-10J-2,lowaCode Ann 4146 1

Sui ch
Kan Siai Ann 365-441 4. N M SiaE Ann 5JO-502. Kv Rtv Shi Ann 3 111L.X00.Me

Rts Siai Ann Il 22. 4 1591-2, Mass Gen Laws Ann ch 112, 5 17/. Mont Cum Ann

4 50-20-111. N / Siai. Ann § 30:11-9; Wvo Siai 54 35 6-105,6, 42 U.S C 4 «XI1j 7

n

See. fi(.. tjti Com :Ann Il 24, § 1791. til Ann Siai ch IIIV-. 4« SI0X, 5310-11, Kv
Rev Siai Ann, § 311800;La Rev Stat Ann 54(3.129933.'\/‘ Rev Siai Ann hi 22,

5 1591; Mass Gen LaWSAnn.ch 112, 5 12/. Mo Ann Siai 5 197 032. Mont CnOf Ann

3 50-20-111, Wis Stat, Ann 5 140.42. 42 U S.C 5 lixla-7

" See n/m P.HI I
See. t k .Ca| Health & Saieiv Code 3 25955.lii Ann Siai cli 1]1!.’-. * 5.107. Inii C-iih

Ann. 4 16-10-3-2:lowa Code Ann 4146.1,WRev Siai Ann 4111800.Me Rev Siai Ann

z

ill 22. 4 1592, Mass Gen l.awsAnn ch 112, 3 12/. Mini Comb Laws Ann 44 JH 301X1

H)J.M 20184, & 313 20199, tex. Rev. CIV Siai Ann jo -'5127,Wis Siai Ann 4 140 42
""Kv Rev Stat. 5311.801X5). Tex Rev. Civsiai Ann ji.4512 7

* LA Rev Siaf Ann 540 1299 31
‘-'Minn.S iai Ann 4 145 414.42 U S C. 4 J00I K.

Moni Coof Ann 5 50-20-111

321«
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pressed a willingness to participate in, [abortion)."" The “sole reason™
language is too narrow—there is always some other excuse for the discrim-
inatory treatment, so this provision provides little real protection against
employment discrimination.

Few states protect a right of conscience to perform or participate in the
controversial procedure.* This suggests that the refusal to participate in
providing controversial medical services is generally believed to reflect
more compelling moral considerations than the desire to participate in the
same service. For example, it is more likely that a person will believe that
he or she has a moral duty not to participate in performing or providing
abortion than he or she has a moral duty to participate in performing or
providing abortion." This is consistent with the primary objective of con-
science clauses, which is to eliminate coerced participation in medical pro-
cedures that are morally repugnant to the provider.

Most conscience clauses contain no exceptions lo the prohibitions and
protections provided. Of the few statutory exceptions in conscience clauses,
the most common are for medical emergencies." Two states provide excep-
tions to employment discrimination prohibitions for facilities operated ex-
clusively to provide the controversial services," or for positions in those
parts of an institution where such services are provided," ' or when the person
contracted “ specifically” or accepted public funds * for the sole purpose of.
and specifically conditioned upon, permitting or providing that particular
form of medical care."*'

The failure of most statutes to provide exceptions for medical emer-
gencies probably reflects the general belief that few persons will have moral
or religious objections to providing such services when they are truly ther-
apeutic procedures (in real medical emergencies), rather than elective pro-
cedures. For completeness, however, it is reasonable to provide a well-

*Mini Oimh. Laws Ann 4 11) 201X4

*'Ire, r<, Cal. HtALII A Sahiy Ciilif 52J955 ("participate in performing” or "pemiil ihe
performance® I; Mich Comp Laws Ann. Si 13320184 ("participate!! in or expressed a willing-
ness lo participate in"); Trx Rtv Civ Stat. Ann art. 45127 ("willingness to participate in"),
42 USC 4J00a-7 (“performed or assisted in lhe performance").

* While some moral perspectives allow or support abortion, few—and only in very rare cases- -raise
abortion to die level of moral duly On the oilier hand, many moral traditions pmhibil abortion.

" SeeCai Health leSAttTv Coiif 425955(d); 111. Ann. Stat ch. 111Vi. ft 5306, 5109; lowa
Coot Ann 4 1461; Kan. Sut Ann 565-444. Mo. Health—Gfn Code Ann. } 20-214
(Supp 1491) Nev. Rfv. Stat 4612 475,0xla. Stat Ann, tit 61, 51-741; S.C. Coot Ann
144 41-41) Tex. Rev Civ Stat Ann an 45127, Seeri/m Kv Rev Stat Ann 4)11.800
Additionally, procedures lo deliver a live child are excepted from coverage in Florida, Fta Siai
Ann 4390001 and ihe right lo rclusc does not excuse a physician from the duly lo inform paiicnis
of their medical conditions and risks in Illinois [I1. Ann. Stat, ch 11)Vi f 5106,

“ Kv Rrv Stat 4111 800: 1V Cons Sut.Ann.} 1213

"eCai Health A Satetv Cooe 4 25955(3)

""IIl. Ann Siai ch IM'6. f MIlh)
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drafied exception such as for life-threatening emergencies in which the
controversial procedure provides the best hope of saving a patient's life.
Whether specialized facilities or positions (for example, abortion clin-
ics or positions in such climes) should he excluded from employment dis
crimination provisions is a difficult question. If such facilities arc legally
permitted to operate, then it seems curious to deny them the ability to refuse
to hire people who find Ihe work they do morally objectionable. On the other
hand, the right to refuse to perform or participate in particular procedures
should not be wholly denied to people whose moral values change after they
are hired. (The reformed abortionists crusading in the anti-abortion move-
ment provide clear evidence that such conversions actually happen.)” The
duty of specialized facilities or employers with specialized positions should
be the duty to reasonably accommodate the conscience rights of their em-
ployees to refuse to participate in providing the controversial services.

). Type of Protections and Remedies

As noted above, most conscience clauses take the form of narrow
righl-to-refusc civil rights statute:;,”™ though only one state, Illinois, has
adopted a comprehensive civil rights act addressing the issue.” Some con-
science clauses explicitly provide a civil cause of action for violation,”
though an implied civil cause of action presumably would he found in the
absence of such provisions.” A few explicitly provide for injunctive relief. “
Two separate provisions in Illinois provide treble damages (including min-
imum damages of $2,000 and 52,500, respectively), and one provides for
recovery of attorney's fees.” Pennsylvania also provides that 55,000 in
punitive damages may be recovered.At least one state provides for rein-

¥ IIN Naiiianmin. Adiiikiini. AmfHI! a 11979) (funner hc.nl of abortion clinic anil fouiulcr nt
National Association for Reform of Abortion Laws now opposes abortion), Loih, V'irivr nn Abortion
Qollide at Hepuhlnen Platformllrarmn. Roxlim Globe. May 27. 1992, al Nominal Foreign | (Carol
Fverclt, former operator of abortion clinic now jtiti- ihoitiun ailvnculc) SeeahnDurham. Wood, A
Comlie, in/Hu note I. at 124 27 (survey uf nurses shows some change view* about procedures such
as abortion) See aha infra notes 14143 and accompanying lest (Snunsan case, veteran nurse
changes moral views aflcr participating in very difficult abortion)
See tiipranoic 62 and accompanying text.

*[Il. Ann Siai ch. V-, <k 5101-5114
See ts. i Ann Stat ch 11156 15201, 5312 Ind. Code Ann 4 16-10-3-2 Mo Ann
Stat 5197012, Mow Code Ann 450-20-111: Ohio Rev Cope Ann §4711 91; I'a Srsr
Ann i 18 4 1211(d); S.C Code Ann 4 44-41-40(c); Tex Rev. Civ .Stat Ann art
4512 7(4]
SeentnerallvCurt v Ash. 422U S. 661 |975] (four-part rest fur implied cause of JUunii Watkins
v Mercy Medical Center, 164 F Supp 799 (n Idaho 1971), u/Trf, 520 F 2d 8% (9th Co 1975)
(illustrates Ihal die federal conscience clause creaics an implicit pnvaie cause ol acnuni
See tf  Monr Code Ann. 450-20-111(3); Nev Rev Siai 4612-480;Trx Rrv Civ Srst
Ann art 4512 7(4)

"IIl. Ann Smt ch HM.S9 5201, 5112

*|'s Cons Srst Ann 41211
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stafenient with buck pay plus ten percent (11)%) interest.”” Overall, the
existing conscience clauses manifest an appalling absence of attention to
effectuating Ihe rights of conscience, and to remedies.

General enforcement provisions applicable to the entire section or Act
of which a conscience clause is a pan include revocation of licenses for
violations."" and criminal (usually misdemeanor) penalties."" Illinois also
has a statement of public policy that adds strength and context to its Right
of Conscience Act.""

Most conscience clauses are codified in lhe “‘Health” chapters of the
statutes, but in about one-fifth of the states they have been codified in Ihe
criminal provisions of the code (mostly in the parts or chapters dealing with
abortion).""

Creation of a cause of action, providing statutory minimum damages,
and either multiple damages or punitive damages, plus attorneys fees, would
be sufficient protections for rights of conscience Criminal penalties might
underscore the message but would be largely unnecessary.""

l). Grounds for Protection

Surprisingly, more than one-third of the jurisdictions that have con-
science clauses do not specify ihe grounds for conscientious objection. "™ For
example, relevant provisions of the Ohio law provide;

(A) No private hospital, private hospital director, or governing hoard ol a private
hospital is required to permit an abortion
11) No public hospital, public hospital director, or governing hoard of a public
hospital is required lo permit an abortion

Tix Krv, Civ Srsr. Ann.an 46127

""Nn Krv Srsr 4632 5RX2|

1M See Ai.aska Stai 5 IK. 16110lc), Cai Hr.ALIl A SAfrivCook 4 25VS5;I'l sStai Ann 4
too noil 10); Micii.C oml' Laws Ann 5 313 211194 Ni vKiv ~ StAl 44Til' 47),612 Son. N V
Cis Kiuurs Law 4 79(]] 1142 U 4C 4 looa X
hi Ann Shi eh 111vi 15102

".Srroe.g.0ho Krv Stai 5IX.6HH, lijaiio font, 4 [X]i)2 hi.. Ann Siai ch.ID. 4XI-).*
Nik Rrv Stat. 428-J37, N M. Stai Ann 4J0-5-2 N C. Uen. Stat. 514-451 Pa Cons
Sur Ann §5211; Va. Code 4 K 275

"M INo re;()jorted case involving criminal prosecution tor alleged violalion ofa conscience clause has been
ocate
See, e g . AiaskaStat §IX 16010ib), Ark, Ciioi Ann 420-16*601, On Code Ann tit 24,
4 1701 Haw Krv Stat 1451*16 Kan Sut Ann 565%443%4, |a Riv SIAt Ann 4$
40 1200 11 41) 1299.32, 40 120013 Mr Krv .Stai Ann mi 22 44 1501-2 MI) 11l Atill—
Cun Conr Ann 420-214 Minn Siai Ann 44 145414. 145 12 Nih Kiv Sur 42X 117
N | StAt Ann 45 2A;65A-12.3, NI) Ceni Coin 5 21-16-14 Ohio Klv Code Ann 4
471t oi.oki.a. Sial. Ann ni 63. 4 1-741 Ok Ktv.Sur. 54)5,4H5 1'a Sur. Ann. iii. IX.
43 21l.se Coiie Ann 444-41-10. S1) Con Laws Ann 534-23A 12-14. li.sn. Cont Ann
4 14¥15°204; rex Krv Civ Siai Ann art 4512 7W Va Cunt 5 16217 Wvo Sr*r. 44
35-6-105. 106
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(D) No person is required to perform or participate in medical procedures svhicli
result in abortion

Statutes like this irrefutab'v assume that any refusal lo provide, per-
form. or participate in abort"  will be based on conscientious objection.
Some other statutes only make s assumption in the case of institutional
refusals. The distinction is illustrated by the Arizona statute, a fairly typical

enactment, which provides:

No hospital is required lo admit any patient lor the purpose of performing an
abortion. A physician, or any other (medical staff|] person or any employee
, . who shall stale In writing an objection to such abortion on moral or religious
grounds shall not tie required lo participate in Ihe medical or surgical procedures
winch will result in the abortion.""

Pursuant to this statute, the institution is permitted to deny admission
of a patient who seeks an abortion, without having to state that the reason
for the denial is a matter of conscience. On the other hand, the statute limits
the protection for an individual's right to refuse to those who express "an
objection . . . on moral or religious grounds.” Perhaps the drafters were
wary that employees might abuse the right to refuse to participate in abor-
tions if it were unrestricted. For example, some might refuse because they
want to take that afternoon off, or might simply prefer less demanding work
(objecting to the difficulty or amount of work, not the moral aspect of the

work).""
A few statutes protect the right to refuse for any reason, or without

explanation.However, most conscience clauses only protect refusals
based on moral or religious grounds,™’ ethical, moral, or religious

"m'Ohio Krv Cum Ann 44731 9

Ariz Rev Shi 5162151 ' N _— N ' ‘
h seems anomalous to assume that corporations and oilier llislillllliiils wmilil only decline lo provide

morally controversial services Tor reasons ol conscience lino not ic'Jsons of piol'il. ctticiency. and the
likei and Ihal individual physicians, nurses, and olher tic.dlli care personnel would be more likely Id
decline lo provide the same procedures for nntmioral'nimreliginus reasons. However. lhe decision
about corporale admission will be made by a board of directors (at the policy level) or administrative
staff (applying the policy lo purticuiai patients), whereas individual employee or professional deci-
sions about nonparticipation will be made miislly by ihe aciual health service prosliters Ifor example,
physicians, nurses, medical technicians). Does the distinction rolled lawmakers' gtcaier trust ol die
integrity of administrators and others removed hum ihe actual service delivery aiena than ol ihe
inlcgnty ol persons who actually encounter die mural dilemmas while engjged in delivery id tiealll
care services " More likely. it icllecls Ihe avoidance of dclcrimiiing who would cenily the reason lor

refusal nil beliall ol the involution.
""Srr.eg.La Rtv Sur. Ann 44401299 11 401299 33 Minn Sht Ann 44 145414 W

Va. Code 5 16-2F-7
""Ser,e.g.. Ariz Krv Stat Ann.536-2151,Colo Kfv Snr 41K 6*104 iy Srsr Ann 4
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grounds,™ religious or conscientious objections,"1 or just conscientious
objections,"land prevent having to act against conscience,"4 against con-
science or religious belief,"” or contrary to stated ethical policy (of an
institution)."1

Limiting the right a refuse to provide or participate in providing
controversial medicai service to cases in which the refusal is based on some
strong moral or religious objection is consistent with the purpose of con-
science clauses. If courts will not be stingy or radical in determining when
a person is acting on the basis of conscience,"” then there should be no
practical difficulty with such standards. This approach also relieves the state
of having to draft a list of procedures that create serious moral dilemmas.
Such lists (like tiie current statutes limited to protecting rights of conscience
in the abortion context) usually reflect the moral concerns of the majority,
or ot powerful minorities, whereas the rights of conscience of unpopular
minorities and dissenters especially should be protected by civil rights laws.

F. Steps Required to Obtain Protections

Most conscience clauses do not require any particular steps to be taken
to invoke protection, other than the implied necessity of the protected person
to actually object or to refuse to perform the covered acts. A few statutes
explicitly require the person to "state” the objection." Oral expression of
one's objection would suffice under these provisions. Other statutes require
the person wishing protection of conscience to state an objection in writ-
ing. A tew institutional conscience clauses have special requirements,

MWOMR.Ga CnntAnn 51ft-12-142 Idaho Code 518-612 lowa Code Ann. 51461, K.
Rrv Stat Ann 3 til KR). Mam Gen Laws Ann ch 112 5 12/ MONT. Conr Ann 5
S0.21-11: N M Siai Ann. 35 105-2 24-86; R.I. Gen, Laws 523-17-11 UrAii Cone Ann
§76-7-306; Wis Stat Ann 314042 -12U S C 9300a-7 SrtalsoFla. StAr Ann 3381 0051;
Ga Code Ann. §49-7-6,W Va Coof § 16-24-4(moral grounds only), Or Rev. Stai 3435485
(personal or religious beliefs)
AVr. e.g.. Cai Health & Safeiy Code 525955, Ind Code Ann 3 16-10-3-2 Mini Comp
Laws Ann. 33 333 20182 333.20199; Mo Ann Stat 3 197012 Nev. Rev Stat 3632-175
N C. Gen Stai 514451. Va Code Ann. 3 182-75

""ark Code Ann 520-16-304 Colo Rev Stat §256-102; Tenn. Code. Ann. 568-34-104

""M ass Gen Laws Ann ch 1123 12/

14 In.. Ann Stat.ch 18 81-33 id ch. 11116 M 5305-5308 Pa. Stat. Ann hi 18 § J21J(dl
N'Y Civ Rights Law 579-, N M Stat Ann. 53052

"+ Ky, Rfv Stat. Ann 3311800}Mu Ann.Stat §197.032 Srrals, NJ. Stat Ann 510119
dogmauc or moral beliefs of any well-esiahlisheil religious body)
It infianoies 143-44 and accompanying lext (case).
Srr.r Fla. Stat Ann 5390 (8)L(8L Mich. Comp Laws Ann. 55333 20182 lo 33) 2018);
N C Gen. Stat § 14-451; Or. Rev Stat. 5435485, Utah Code Ann 5 76.7-306
See tg. Amp. Rfv Stat Ann 536-2151;Cal. Health A Safety Code 325955; Coi.0. Rev.
Stat § 18-6-104 Ga. Code Ann. 5 16-12-142 Idaho Code 5 18-612; I1I. Ann. Stat ch. 38

81-33 Kv. Rev Stat Ann. §311.800; Mass. Gen Laws Ann ch. 112, 512/, Mont Code

Ann §50-20-1il; Nev Rev Stat 5632-475;N.Y Civ. Rights Law 379-; Or. Rev Stat
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such as mandating a formal institutional policy declaring the refusal posi-
tion, 10posting notices of the policy of refusal,11or informing patients of the
institutional policy."

The requirement that an individual state in writing his or her objection
is harmless, but probably serves no purpose. If there were significant ex-
posure for the employer in the absence of such documented conscientious
objection, then it would make sense merely as a matter of documentation.
Likewise, if there were likely to be some question after the fact about the
reason for the refusal, and there were other significant incentives to refuse
for nonconscientious objection reasons, then requiring a written objection
would make sense as a matter of preserving the evidence. But neither of
these situations exists, and there is no reason why a clear oral expression of
refusal on grounds of conscience should not suffice.

On the other hand, two implementing requirements should be adopted.
First, individuals should be required to object in a timely fashion (within a
reasonable time after being asked or assigned to participate in or provide that
service). I'luJ would reduce the burden on others of accommodating the
conscientious objection. Likewise, institutions should be required either to
adopi a refusal policy and post notice of it, or to give prompt notice of
refusal to a specific request. Again, that would reduce the burden on others
of accommodating the conscience of the institution.

Il. CONSCIENCE CLAUSES IN THE COURTS

The failure of most conscience clause statutes to provide more than
token protection for the rights of conscience of health care providers is
compounded by the unsympathetic manner in which most courts have in-
terpreted them. Many courts view conscience clauses with disfavor and
make no effort to interpret them in light of the protective policies that

underlie the provisions.

A. Hostile Interpretations

Strict interpretation of the statutory language is the ordinary rule m
cases involving conscience clauses. Thus, one California court interpreted
the federal conscience clause to protect only persons directly and immedi-
ately involved in performing abortion. In F.rzinger v. Regents nf University
of California, the California appellate court noted,;

3435225 HI Gen. Laws 523-17-11 S.C Code Ann 544-41-50,Va Code Ann 5 18 2-75,

Wis. Seat Ann. 5 14042
luS.D.Cod Law' Ann. 534-2JA-12-14

11Cal. Health 8mafety Code 525955
Neii Rev Stat 528-337, SrralsoFia Siat Ann. 5765-308 (transfer of pmicM
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Ihe crucial words |in the federal conscience clause Jarc "peilonuancc of abortions
or sicrilizadons.” The [iroscriprion only applies when die applicant must partici-
pate in acts related to the actual performance of abortions or sterilizations. Indirect
or remote connection wiih abortions or sterilizations arc not within the termsof Ihe
statute.m

Likewise, in Spellucy p. Tri-County Hospital,'f a Pennsylvania court held
dial a part-time admissions clerk who claimed that she was fired by the
hospital as a result of her refusal to participate in the admission procedures
of abortion patients was not protected by the stale's conscience clause be-
cause her position was one of mere "ancillary” or "clerical™ assistance.

Some courts have stretched to find that a particular procedure was nol
covered by aconscience clause. In one California case,"”a rape victim sued
a Catholic hospital because it refused to provide her with information about
lhe "morning after pill," which operates to block fertilization (contracep-
tive) and to prevent implantation (abortifacient). The court declined to apply
the California conscience clause, which protects hospitals' rights to refuse to
provide abortion services.” Finding no definition of "abortion" in the
statute, the court made no effort to discern legislative intent (specifically,
regarding the morning after pill, or generally, regarding protecting con-
science rights of health care providers). The court also made no effort to
interpret the statute in light of ihe policy underlying the statute or lo deter-
mine, as a matter of judicial notice, whether (lie morning alter nill was
understood by (he medical community or the Catholic medical community
to cause abortion. Instead, citing dicta in another case suggesting that at
least one federal court™ did not consider the morning alter pill to he an
abortifacient, the California court summarily concluded that the hospital's
refusal was not protected because the morning after pill did nol cause abor-
(ion.

Many courts excessively restrict the institutions protected by con-
science clauses. The Supreme Court of ihe Uniled Stales set ihe example in

117Cal Ajip 1(138"), 394, 187 Cal Hpil’ 164. |58(|0 in The court held Out42U.S.C S JWla.7
did Nut apply In prevenl a univeisily Iroin ret]uiriny sivilemy in participate in acomprehensive health
insurance program, which included benefits for persims desiring ahnrinins nr sienli/jliims

m  18fiiiipl Prae Dec (CCH) 18871 (\i. C P Do Gy ). ujfd, 195 A.2ii >78 (Pa 1978)
1J at 5605 (relying on administrative regulations interpreting the conscience clause) Alternatively,
the court lound that the hospital had met its duty to accommodate because it had offered her four
other jobs, all of which she had declined “There came a tunc in the V/>W/ow situation when the
pliinlill had simply rejected one too many reasonable accommodation oilers, ami her employer could
not he exacted to continue generating new ones  Durham, Wood. &Comhe. \yronote I. a

18 19
Hoartield v Daniel Freeran Mirina Hosp . 208G App 1d406. Zh Gl Rt 240 (1989)
“7Cai. fllalfit A Safety Code § 25955 )
McRae v Mutlhcws, 421 F Supp 53] (FID N V 1976), revil on other “vmoulx wthnom Harris
v McRae, 448 (/'S 297 (1980) The court aho cited dicta Iroin another iase
r* thoiuifirld. 256 Cal. Rptr at 245
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Doe v, Bolton,”" the companion case to Roe v. Wade."' In Bolton, the
constitutionality of certain provisions of Georgia's abortion law (based on
the Model Penal Code) was at issue. The Georgia law contained both
institutional and individual conscience protections. The institutional con-
science clause provided that "[njothing in this section shall require a hos-
pital to admit any patient ., . for the purpose of performing an abor-
tion . . . Without any basis in the statutory language, any examination
of legislative intent, or any case authority. Justice Blackmon narrowed the
statute and limited the kinds of institutions protected, declaring: "These
provisions obviously are in the statute in order to afford appropriate protec-
tion to the individual and to the denominational hospital."" ' Three years
later, die New Jersey Supreme Court followed suit and interpreted its state
conscience clause, which facially protected all hospitals, in a manner that
did mu protect nonsectarian nonprofit (for example, private nondenoinina-
tioual) hospitals."4

Of course, some statutes protect such a limited category of persons or
procedures that a court need not wrestle with the language at all to deny that
some institutions are protected. Thus, in Doe v. Hale Hospital,™ the lederal
appeals court noted that the Massachusetts institutional conscience clause
explicitly applies only to "privately controlled hospitals,” and did not ex-
tend protection to the public hospital that was sued because it would nol
admit patients for first-trimester elective abortions, Another court high-
lighted the narrowness of the federal conscience clause, which applies only
lo participants in particular federal programs. In Gray by Gray v. Romeo."
a federal court held that employees of a health care institution did nol have
any federal protection for refusing to participate in the court-ordered with-
drawal of a feeding tube and life support system from a patient, because the

"1 US 179(107.11

"e AU S. 113(10731 L
[* Ckim. Com. 5 36-1302 gjioictl inQollon 4[) U S JI 306
hilnm 410 U S .il 107.0X (emphasis added)

"40ne v fliridgelnn limp Ass'n, Inc., 7L N.J. 478. 166 A.3d 641. 647 110761 The coint reasoned
Ihal Ihe conscience cljusc would violale Ihe doctrine ol abortion privacy Il applied In any oilier
hospitals After the .Supreme Court of lhe Uniled Slates ruled Ihal public hospitals may decline
allogclher to provide elcclive abortions. The lindgelon Hospital Assucialion asked the New Jersey
courts to reconsider llut the New (ersey courts rejected the hospital's application Doe v lindgelon
llosp Ass'n, Inc , 160 N J. Super 266, 270, 180 A.2d 526. 528 110781 In light ol Ihe further
emphasis by the Il'S Supreme Couit Ihal public inslilulions need nol fund abortion, ire infni
miles 177-79and accompanying les!. il is obvious Ihal the rationale for the New Jersey inlcrpa‘ialmn
is withunl rucnl Of course, Ihal does nol mean the New Jersey courts would change their micrprc
tation

"' 500 P 2d 14411t Cir 1074). In this case. Ihe policy of j public hospital that totally prohibited
elective abortions was found lo violale the privacy nghts of women who wanted lirvt trimester

ahortions
""no; I~ Supp. 5811 590 (t) R | 1083)
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federal conscience clause only applies to participants in federal health ser-
vice programs.

Other courts have rejected claims that refusals to participate in or
provide certain morally controversial services are covered by conscience
clauses because the conscience clauses explicitly cover one or two specific
procedures not including the procedure at issue. Thus, after holding that the
conservator of a patient in a permanently vegetative state could obtain
judicial authorization to have the gastro-intestinal tube disconnected, a New
York appellate court rejected the claim of the nursing home caring for Ihe
patient that it had a statutory right not to participate in withdrawing the tube
because state law only protected a refusal to participate in abortion or ster-
ilization."” Likewise, a federal court held that Rhode Island's conscience
clause did not protect the right of a health care facility to refuse on moral or
religious grounds to participate in withdrawal of life-sustaining measures for
a patient in a persistent vegetative state because the statute only protected
refusal to participate in sterilizations or abortions."" These decisions, cor-
rectly interpreting the narrow conscience clause statutes, underscore the
inadequacy of current conscience clauses that protect conscience rights only
in the context of one or two specific procedures.

Some courts have even been hostile to finding that the refusal lo
participate in a controversial medical procedure is based on moral grounds.
This is illustrated by the decision of the Fourth Circuit United States Court
of Appeals in Doe v. Charleston Area Medical Center."" A woman filed
suit to have the policy of a private hospital (CAMC) prohibiting abortions
except when necessary to save a mother’s life declared unconstitutional.
CAMC invoked the protection of the federal conscience clause, 42 U.S.C.
5 3(X)a-7, which covers hospitals that decline to provide abortions on reli-
gious or moral grounds. The President of CAMC noted that the hospital's
policy reflected West Virginia law, and CAMC's lawyers argued that the
law was historically based on a moral position (for example, the morality
underlying the long-standing West Virginia prohibition against elective
abortions). The district court dismissed (he complaint finding no state ac-

filhaum by Elbaum v. Grace I'laza of Greal Neck, Inc., 148 App Div. 2d 244, 255, 544 N.Y.S 2d
840, 847 (1989)
On thn point, we note (hat the defendants' reliance on 42 U.S.C. § 3(X)a-7 and |New York]
Civil Rights Law $70%, in support of their position that they cannot he compelled to participate
in the cessation of nutrition and hydration to a patient, is misplaced since (hose statutes
concern the right to decline to perform requested sterilization and abortion procedures
""* (iray by Cray v. Romeo. 697 F. Supp. 580, 590 (D R.|. 1988) ("The statute is clearly limited to
procedures involving abortion and s'cnli/alion. '*). Ser also Harbeson v Parke-Davis. Inc.. 656 P 2d
483. 491 (Wash. 1983) (right lo refuse to participate in abortion does nol immunize physician’s
failure lo impart information about likelihood of child being bom with senous birth defects)

nv 529 F 24 638 (4th Cir. 1975)
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lion, hut the court of appeals reversed, holding that CAMC's evidence
"falls short" of showing that the policy was based on moral grounds.™"

The same bias is reflected in the dissenting opinion of two Montana
Supreme Court justices in Swanson v. St. John's Lutheran Hospital. " That
case involved a wrongful discharge action brought by a nurse-anesthetist
who had worked at a hospital for eight years. She had performed more than
two dozen sterilizations, but after participating in one particularly shocking
and gruesome abortion, she in" med her supervisor that she would not
participate in any more sterilize .ons. The hospital administrator tried to
change her mind, referred her to her priest, and called the priest to ask him
to counsel her to change her mind. She remained fixed in her decision, and
the next day was fired by the hospital administrator. She brought suit under
Montana’s conscience clause, which protects (he rights of individuals to
refuse on moral or religious grounds to perform sterilizations, and prohibits
employment discrimination based on such refusals. After a harrowing en-
counter with a hostile Montana trial court, she ultimately prevailed in the
Montana Supreme Court.”* However, two of the Montana Supreme Court
justices would have denied her claim on the basis that her reasons for
refusing to participate in any more sterilizations were emotional rather than
moral . ®

Of course, not all persons seeking relief under conscience clauses will
have valid claims for protection of rights of conscience. Indicative of the
difficulty of the issue is an Illinois court ruling that the broad Illinois Right

U ji 642n.7 Mmcuver, die federal siuiutc ai ihe lime only provided Ihal receipt of federal funds
could mil he ihe basis for afinding of "slate action,” and (e fac: Ihal CAMC admitted Ihal its policy
was based on stale law cnnslilufed an indcpendeni and sufficient basis for finding ihe hospital's
abortion policy to be based on ‘state action." Id at 643

597 P 2d 702 (Mont. 1979).

141 Set inframiles 14557 and accompanying lest SeealsoSwanson v. Si. Johns Lutheran llosp . 615
P 2d 883 (Mom 19KIl) (affirming award of 511.950 86 to Nurse Swanson, and affirming rejection
ol herclaim for punitive or fulure damages for lack of evidence),

141 Snanson 597 P 2d 11 714 15 The hospital idmmislralor obviously perceived Ihe nurse's decision lo
lie based on icligious/moral grounds, and treated il as such, contaecing Ihe nurse's priest in an effoit
lo have him influence her (o drop her objections The dissenters failed lo esplain ihe distinction
between "emotional" and "morall grounds Arc Ihcy really mutually exclusive categories.' The
conn's bias against conscience clause nghls is evidcnl

Uy contrast, in a case inlcrptciing a conscience clause thal protects physicians from employment
discrimination because ihcy have performed abortions or sterilizations, a pair of ledcrul courts did mu
require any evidence about the moral nr religious basis fur a physician s practice or sterilizations See
Watkins v Mercy Medical Corner. 364 P Supp. 799 (P Idaho 1973). (iff,/. 5201 2d 894 (9ih Cu
1975). There appears lo be at least a lunl of anti Catholic, ami prolife bias ill (lie way the conscience
clauses have been interpreted- See @Naln re Requcna, 517 A.2d 886, 891 IN J. Super Ch. 19861
(lecturing medical center Ihal unwillingness lo participate in wiihdrawal of life .support food/
hydration systems was not "pro-life," and requiring the hospital to participate in ihe withdrawal over
us and Mali's moral objections). See infranotes 151 A 183-89 and accompanying icxr



204 WAL

ol' Conscience Act did not protect a nurse who was discharged when she
refused (or was slow) lo evict a bedridden patient from the hospital, even
though her action was allegedly based on ethical concerns, because the
statute only protects sincerely held moral convictions "arising from what are
traditionally characterized as religious beliefs.""" Obviously, some line
must be drawn, some workable and judicially enforceable definition of what
is "moral” or "religious" is needed. But the unreasonably hostile and
restrictive interpretations used in CAMC and suggested by the dissenters in
Swtmstni should be repudiated.

Causation is another point of potentially restrictive interpretation. In-
deed, that was the dispositive point in St. Arties Hospital of the City of
Baltimore v. Riddick"' A Catholic hospital brought suit against a hospital
accreditation association that withdrew accreditation based on the hospital’s
failure to meet accreditation standards in a number of aieas including ade-
quacy of training in family planning programs (which includes sterilization
and abortion training). The hospital’s strict interpretation of the ethical
standards of Catholic hospitals (so as to forbid residents in its programs to
participate in sterilizations and abortions even while on rotation at other
hospitals) was determined lo be based on a sincere religious belief, protected
under the Maryland conscience clause. Thus, initially, the federal district
court denied the defendant's motion to dismiss the complaint, rejecting the
defendant's argument that withdrawal of accreditation was not "discipline
or other recrimination" prohibited by the state conscience clause. X'

However, after trial, the court entered judgment for the defendants
because the hospital failed to prove that the withdrawal of accreditation was
due lo the hospital’s refusal to provide extensive abortion and sterilization
training. Rather, the court found that the withdrawal of accreditation was
due to other factors, including inadequate provision for training in oncology,
endocrinology, bracotherapy, and numerous other programs, that the asso-
ciation had called to the hospital’s attention for many years."” Without
necessarily impugning the decision of the court in St. Annex Hospital,™ it

l'ice v Holy Cross llosp , 505 N.I: 2d 11S0) {Ill. App P>H7» lit This esse, the court of appeals
allciupled nol lo narrow unduly llic language ol Ihe conscience clause Il nolcd "Nowhere in her
complaint is il alleged flial a icfusal lo follow llte hospital's order would cuullid wilh her moral
convictions arising from whnl are iradiitunally characterized as icliginus beliefs " Id ai II'ril
However. lhe court's liimlalinn ol ihe pmleciron In thosc moral grounds Oral “arc truditionallv
characterized as religions beliefs” mighl exclude from proicciion the lights nl Jicrsnns who do nol
hold "Iradillonar’ religious helicls.
748 W Supp 1Y) 1t). Md. IWO)

Iw St Agnes Hnsp v. Riddick, 68 F. Supp. 47H, 4X5 (1) Md I'Mt7i
S Ac'izi Moip . 748 F Supp at 3al
In lad. ire district court ertered a prelinirery ingjiichun piticonglire hospital,  ihe inundiali
remvained in cllecl lor nearly four years while ihe case was 1l lilipglinrhi d ' 11
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must he noted that causation is fuel-sensitive and provides ample room lor
the biases of trial courts to come into play in a manner that could undermine
the protection of conscience clauses,"" and that prochoice organizations
have been very active in trying to motivate healthcare training accreditation
agencies to require more physicians to receive training in abortion."’

B. Cases Protecting Individual Rights of Conscience

There have been three notable cases interpreting and applying con-
science clauses liberally and properly to protect the conscience rights of
individual health care providers. The first, Watkins v. Mercy Medical Cen-
ter,"" involved the federal conscience clause. Dr. Waikins had been given
staff privileges ai Mercy Medical Center, a Catholic hospital in Nampa,
Idaho. The hospital subscribes to (lie Ethical and Religious Direciives for
Catholic Healthcare Facilities (Directives), which forbid staff to perform
elective abortions or sterilizations in any hospital. When Dr. Watkins ap-
plied for reappointment to the staff, but wrote in an exclusion to the Direc-
tives on his application, he was denied reappointment lo the staff, lie then
sued the hospital in federal court alleging that the Directives constituted state
action that denied his civil rights.

The district court concluded that the hospital was not a “state actor.”
anil denied the physician’s claim that he had a right lo perform abortions or
sterilizations at Mercy Medical Center. The court interpreted the federal

conscience clause generously:

The legislaliun is muted m protecting die religious rights of both ihe hospital and
(he staff. The hospital can prohibit ihe stalf from performing sterilization proce-
dures or abortions in ihe hospital, but it cannot require its staff to adhere lo the
religious or moral beliefs which support the hospital's policy as a condition nf
employment or extension of privileges "3

To force the hospital to provide facilities lor Dr. Watkins to perform
sterilizations "would violate the religious rights of the hospital."”" The
district court noted, however, that Dr. Watkins was free to perform steril-
izations elsewhere.

Ihe court of appeals affirmed and clarilied that to the extent the Di-
rectives prohibited Dr. Watkins from performing abortions elsewhere.

See Swunwn, 597 P 2il al 702 (discussed vt nulcs 141-41 and .ictmiipanymg lesn
"'See injramile 22/ and accompanying text
11 564 F. Supp. 7ZZ(D. ldaho 1971) afftl. 520 F.2d 894 (9 Cir 147
Ifl I\_Niiini, J61F Supp at 801
mlit
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ihcy violated 42 U.S.C. ij 300a-7(b)(1)(B),2*Dr. Watkins' attempt to force
the hospital to let him perform sterilizations on its premises was astutely
rejected, while at the same time the court vindicated his individual rights of

conscience protected by the statute.”

In Swanson V. St. John's Lutheran Hospital."* the Montana trial court
ruled against the nurse's conscience clause claim, imposing a number of
nonstatutory conditions on the conscience clause protections. In a thorough
opinion, the Montana Supreme Court reversed. The trial court's conclusion
that the plaintiff had not been a really valuable employee was irrelevant to
enforcement of her rights under the conscience clause. The fact that she had
participated previously in the same kind of sterilization procedures in which
she now refused to participate was not dispositive; the conscience clause
allows people to undergo a change of moral convictions and gives absolute
protections to their moral convictions, whether consistent or not. The in-
convenience to the hospital was irrelevant, because the Montana conscience
clause guaranteed an unqualified right to refuse. The Montana statute re-
quires the individual to put an objection in writing if requested, but because
that request was never made, the failure of Ms. Swanson to write her
objection was irrelevant, Nor was the nurse’s refusal untimely; the delay of
which the hospital complained was caused in part by the hospital adrninis-

"* Qils pan ot the federal conscience clause provides:
<11 No entity which receives a grant, contract loan, nr loan guarantee under the Public
Health Service Act. the Community Mental Health Centers Act. or the Developmental (»*
abtlilicv Services facilities Construction Act may—
*e «
(Hi discriminate in the extension of staif or other privilege* to any physician or other
health care personnel,

because he performed or assisted hi the performance of a lawful sterilization pnxedu”e or

abortion, because he refused to perform or assist in the performance of such a procedure oi

jhortion on the grounds that his performance or assistance in the performance of the proce-
dure or abortion would he contrary to his religious beliefs or moral convictions, or because

of his religious beliefs or moral convictions respecting sterilization prixedurc* or abortion*
42U S C \Jooa /fcXI)

Die one flaw m these two opinions is ihe failure to consider whether Dr Watkins was acting
“because of lus religious lurlicfv or moral convictions respecting sterilization procedmes* 42
L SC $300a*7(cj(1)1ft) The motivation of Dr Watkins was never explored.

The federal conscience clause could be interpreted in a way that creates a double standard that
could violate firsi amendment or equal protection guarantees Section 3<X)a<7(c)(I){B) prohibits
employment discrimination against health care providers who refuse to perform abortions oi steril-
izations because that “would be contrary to |their| religious beliefs or moral convictions.” whereas
providers who |»crform abortions or sterilizations “because nf their religious beliefs or moral con-
viction* res]iectmg sterilization procedures or abortions** arc protected. |l the statuie were interpreted
as icipimng a stricter standard of moral motivation for providers who rcluve to perform these
procedures than for providers who perform them, then a serious constitutional discrepancy would
exist

W V57 P 2d 702 (Mont IW | See iUpmnotes 141-41 ami accompanying t-n
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trator's attempt to dissuade her. The court noted that once an individual
health eare provider has established that her discharge was in substantial part
because of her moral-based refusal to perform the procedure, the defendant
has the burden of proof to establish that it would have fired her wholly apart
from that reason. The Montana Supreme Court's opinion in Swanson is the
most careful interpretation of a conscience clause provision lo date, and tire
most consistent with its underlying policies.1

A Florida appellate court also reasonably awarded damages to a nurse
under a state conscience clause in Kenny v. Ambulatory Centre of Miami.
Florida. Inc." A nurse who refused to participate in abortions was asked to
resign, threatened with firing, harassed, and finally was demoted from
full-time to part-time. She sued for reinstatement, lost wages, compensatory
and punitive damages, and attorneys fees under the Florida conscience
clause. The trial court ruled lor the clinic, accepting (he clinic's argument
that there were financial reasons for her reduction in time and status. The
court of appeals reversed. The financial problems of the clinic did not mask
the animus motivating the demotion. While the Florida statute did not man-
date an absolute duty to accommodate moral actions at all costs, *it did
require “reasonable accommodation.” and the clinic had failed to show that
it could not reasonably accommodate this nurse by adjusting her sched-
ule.

These three cases demonstrate the kind of fair and reasonable method
of construction that can he given to conscience clauses.”" Other courts have
suggested in dicta that conscience clauses should be construed reasonably so
as to afford genuine protection to the rights of health care workers ”

17 l'ihewnc. ihe Montana Supreme C\iuii > cubvequem mterprciairon of ihe commence claiive .\ [wt
nulling claims for punitive danijgec hui allinning ihe rejection of Nurve Swarmin' claim lor punitive
damage* for want of proof wav vuppoilcd bv a credible and reavonahle opinion Smirwn hi51 2d

al HKV
e AIKISo. 2d I'fiZIFla App I'HtII . .
|< Ihiv interpretation veeniv lo fly 1 Ihe late of the ahvoluie language of Ihe clatule While Ihe

imerprefatiim id ihe Honda court wav md latal or oui/ageou*. ihe federal precedent* relied upon by
lhe vourt Interpret;,! a federal viatuic Ihal iv quire different Iroin ihe Honda dilute, and the viraighl
forward convinniioo ol vinular language by ihe Montana Supreme Court clearly relle.lv better
interpretation

|JAVnnv. 40(1So0 2djt 12«" Ihe piocctlure lo which ihe nurve objected commuted only iw .attnntt,
of ihe work done ai ihe clinic, vo the clinic could have accommodated her objecnonv hi

11 It ICirouhlmg. however, Ihal in both Ihe Montana and Florida cavec. Ihe Inal count were vo liovhle
lo ihe claim* And ihe Honda coun’c adoption nf a "reavonahle accommodation” viandard. in Ihe
faie ol u claim; granting an unqualified (ahvoluie) right, hav I'em cnfictred Vee Davie, rirprr) note
attlfij
Sve. ItJ Chrivmao v Siviervol Si lovephol I'cacc, 50F 2d 7K, 312(VIhCir IVMhDoe v Male
limp . VKII 2d 1ff. 247 (vl fir 174] See illinDoe v l'oelker. 515 F 24 541. 54h iHIh Ol
IU75). rei .f on niht'yroum/i. 41213°S 51) |I77) Ironically, in Ihe lavi two cavec ihe federal
api«llale iooMv moueouclv held ihai ihe invliluimnal convcience cliuve prtngqvron wav uiHutivtitii

lional
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Hostile Review or Institutional Conscience Clauses

Many courts have been unsympathetic to statutes protecting the con-
science rights of institutions, and have interpreted institutional conscience
clause protections grudgingly or have invalidated them.

I. Private Hospitals as State Actors

In November of 1972, a United States district court in Hillings, Mon-
tana issued an injunction forbidding a Catholic hospital to deny the use of its
facilities to a physician who wanted to perform a sterilization on a patient
there. The suit to enjoin the hospital was brought under 42 U.S.C. § 1983
and 28 U.S.C. § 1343, which provide redress for deprivation of civil rights
under color of state law. The district court ruled that because the hospital
had received public funds under the federal Hill-Burton Act, the hospital
was a "state actor” for purposes of those civil rights statutes. The court also
suggested that other factors supported its conclusion that the Catholic hos-
pital was a "state actor" for purposes of those statutes.

The following year, in direct response to that ruling, Congress passed
the Church Amendment, which is the basic and original provision of Ihe
federal conscience clause, 42 U.S.C. § 300a-7, intended to prohibit a court
or a public official from using receipt of federal grants or assistance under
three specific acts,1" as a basis for requiring any individual or institution to
perform or assist in performing abortions or sterilizations, if such would be
contrary to religious or moral beliefs.

In adopting the Church Amendment, Congress initially declined to
take a position on the substantive question of whether private hospitals,
which lor other reasons might be deemed state actors, should be under a
duty to |ierform abortions or sterilizations."- The "conscience™ solution
initially adopted by Congress did not immunize private institutions that, for
reasons of conscience, refused to provide facilities for abortions or steril-
izations, but only said that one specific factor (receipt of funds under three
specific programs) was not to be counted in determining whether they were
slate actors. Congress initially avoided the question whether institutions and
individuals generally ought to have a statutory civil right to refuse to par-
ticipate in abortions and sterilizations""

Jft' The iliirr jlIs arc The Public Hejlih Service Aci; ihe Community Menial Health (‘enter* Act, and,
ihe Ib*vclopmenij] Disabilities Service* ami Facilities Construction Ail

MUI'iM 1:'s Oho Com, A Aomin Nrws 1468, |471

= |d 21471 Siaic action" j|'Mircnlly was thm mure a question ol opinion lli.iti ti it no*
Satumn I & ihe Church Ainndoretil initilly pwgad limited initiation aggirst emi(gmn
duLiiimiulion (teiauMol rclusal in afitip.ttc ill ahulion or sterilization, hut Ihiv ptoiectinn did rdl
murhr Ir(]) hedl ((jzag(ej vmesrdral cererally odyllo those enployed by ir&gllﬂas rleoeivirg Infs

i h'w spadied | Ayerr lain. (‘ugeepancedthe >ig<ol proiatioit Ini
indivicLel wggerm iig’ivto[;a' Lo ary)rcgd dfj(gtilL'rg;G()rd pisl ai<d-|ma$r|i Sterﬁ?zatim) md
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liven this limited federal protection was unpopular with some legal
commentators."1However, the courts received it well. Since the adoption ot
the Church Amendment, in most cases in which nonpublic hospitals have
been sued by parties seeking to override the hospitals' policies against
providing facilities for abortion or sterilization, most courts have concluded
that the nonpublic hospital was not a “state actor.""'4

2. The Rights of Private Institutions Not to Provide Abortions

Many cases have noted that private hospitals constitutionally are free
lo decline to perform abortions. ' In the early years, there was even dicta
about the first amendment or other constitutional protection for private (at
least denominational) hospitals to refuse to provide abortions services."
However, several doctrines emerged to transform some private hospitals
into public hospitals. Some cases suggested that not all private hospitals are
free to refuse to perform abortions on moral grounds (only denominational
hospitals)." In a few cases, despite the Church Amendment, courts found
private hospitals to be state actors based on other considerations. For ex-
ample, the Fourth Circuit concluded that a private hospital with abortion-
restricting policies was a state actor™ because the policies were based on the
prc-ftoe state laws restricting abortion and received some state funding

lo include employee* at any institution funded through ihe Secretary of Health, Fducution. and
Welfare While ihiv broadened ihe legal protection, il Mill tell far hort ol being a civil right* statute
antj Mill fails lo protect the right* of all health cure workers 42 IS C $ 3Wa*7(c)(2i
See gtnrrals- Pdpc! A Patton, mptanote 43, at 286-Mb5; Cascmuc, 54N Caro L Rrv 1h)7
| 1>76). Cascnoie, *2 (iio | J 1783 (k474

M <ireco'v Orange Memorial Hosp Corp , 374 - Supp 227 (F I) lex I'D4>.atfd 511 24*71
(5th Cir 1. cett denied 423 U S 1000 (|V75), Allen v Sister* ol Si Joseph, Jftl - Supp 1212
iN'1) Tex IV7J)u/f\/, 4WF2dHHS5thCir I'/74). Doe v Melhn Memorial llosp . 47JF 2d 756
(7ih Cir 11)7J). Chrisman * Sisters ol Si. Joseph of Peace, 506 F 2d JUHI*ih Cir  1074». W'aikinv
v Mercy Medical Center, 520F 24 8)4<9h Cir 1075). rjylor v Si_ VmeceiuMlosp . tftVF Supp
eumiD Mont 2731 0jfd. 523F 2d 75191 Cir iW i.errr denied 424U S ‘MM r %76 Jones
v Fustern Maine Medical Center. 44$ F Supp 1156(1) Maine 1'J78] See gererally Annotaiioii.
Alion nf Private Hospital as Stale Aition Under 42 1 sty $ Il 1 or bout Arerchert, 2
Al K led 463110701 Annotation. Provision ul bninth Plaming Senmei Uncr I tile v of Pubin
Helth Smut Ait and Inplementing Kegulutios 7L AL K Fed 061 (1085) Hit \rDoc v
Charleston Area Medical Center. 520 F 2d 638. 642 14th O f 1075) See also Stem. Abortion
Consitenie Clawses 11 Coium JL i SotlProm 571,6021211075), Cronin, Pmate Hospitals
thet Reoeive Pablo bunds Under the HdlDurton Program - 1he State Adtion Inpluainms. 12N
Ino I. Rrv 525. 53465 (|077» Durham, W\*>d. A CunJic. \UXinoie |, at 357-60A 167-68
See e g.Chmman, 506F 2d at 3)2, BelltnMenorial Hosp . 470 F 2d ai 760, Great 174 | Supp
at 23» Jones 418F Supp al 1150 .

,u.Yer. eg, Chmmen 506 F 2d al 312 Taylor. 52) F 2d al 77. \AAire 04 F Supp jI 801

" SEsuaranote* M LU am! accompanying (exi Togujlly. il would secnt that ihe same printiplcs oi
chon ¢ oi priviivv that create the supposed rights ol some |>coplc loohum or |«crtistnt jboitions would
also protect the lights ol other* lu refuse lo vuhmil to or participate iii uborliun*. Inn ihe politu* of
ihe abortion controversy are such ibut (he privacy doctrine has never been entirely ouisistent or

prmuplcd
See sipranotei 13040 and accompanying text
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Most significantly, some courts held private hospitals to be state actors
becalﬁf they were the only (state-approved) hospitals in a given geographic
area.

3. The Tenuous Constitutional Duty of Public Institutions lo Repress
Conscience Rights

Finding that a hospital is a "state actor” is only the first step toward
depriving a hospital of the right to refuse to perform abortions. The second
step consists of holding that such public institutions legally may not decline
to provide abortions. The preliminary predicate for lhal holding is the doc-
trine enunciated in Roe v. Wade," that pregnant women have a fundamental
constitutional right of privacy that includes the right to have an abortion
without government proscription or interference. The corollary extended by
some courts is the notion that denial of access to public hospitals (or private
hospitals deemed to be public hospitals) constitutes an unconstitutional state
burden on the right of abortion privacy.

Many federal courts initially accepted this line of argument and inval-
idated public hospital policies and public funding restrictions excluding
elective abortions.' * Other courts ruled that conscience clauses protecting
the right of public hospitals to refuse to provide facilities for elective abor-
tions were invalid."" However, only four years after the Supreme Court
decided Roc v. Wade, the Supreme Court decided a major case in which it
emphatically held that public hospitals could constitutionally decline to
provide elective abortions."” That was the first of multiple rounds of liti-
gation in the Supreme Court, and the beginning of an unbroken line of seven

Stein/ra ntiks 245-47 ind accompanying ten

"*all) US. Itd (IV?])

"Ste. tg.Doev. hale limp , 500K 2d 144. 147 (1stCir 1074) Doe v Cliailcsinn Area M edii.il
Cemer. 520 F 2d 638. 64445 (4th Cir 20751 Nyberg v City of Virginia. 495 F 2d 1341-44 (8th
Cir 10741 Oirv Kocfnol. 177 F Supp 673.675.687 (D Neb 1974). Wolfe v Schruerwg. 188
F Supp 611(W D Ky 1974).Doev I'oelker, JI5 F.2d 541, 346<6thCir 1975),rerJ. 4320
519 (1977) Aur lee Slale ft ret Wisconsin llealih Facilities Auth. v lindncr, 220N W 2d 771
(Wis 1979) See qfresiillvi. D W tiwe, The Aboh/ion Pmv*c» Dor rnwE 215-82 11981)

'm "Doev Hale limp .500F 2d 144. 1471ilt Cir 1974). Hodgton v Anderson, 37SF Supp 1(8)8,
10181D Minn 1974). //=/, 542 F 2d 1150, 1356 (8ih Cir. 1976), Doe v Kamplun. 366 F Su
189, 1911D Utah 1973), Doe v lindgelon limp Assoc . Inc . 366 A 2d 641 (N | 197Al, feoff)
389A 2d 526IN J Super 1978) (after 1977 Supreme Court itborlion decmons New Jersey cuuit
continued lo bold Out U S Commution prohibits application to public lim pualt of Male conscience
clauselré h)t to refuse lo perform abortions!. Roe v Arinina tid ol Rcgenls, 534 P 2d 285 (An/

App

The lust mund ol Supreme Court cases involving public funding oi public provision of abortion

services was decided in 1977 In a Inn ol cases, (he Court upheld stale ami federal restriction* ol

public funding of nonlhempeulic abortions oi ihe use of public facilities for elective abortions In

Maher v Roc, 432 U S 464 <1977). the Supreme Court upheld a Connecticut regulation limiting

public assistance lor abortions (hot md childbirth) to those certified lo be "medically or psychiam-

cally necessary." holding lhal funding restrictions do nol violate the right of privacy and are
rationally related to legitimate state interests in preserving prenatal life In a companion case. Heal
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cases upholding nil challenged public funding and public facility abortion
restrictions.

The Supreme Court cases repeatedly and emphatically have held that
public institutions are not required to facilitate abortion, or provide accom-
modations, equipment, funding, personnel, o: services for abortion, and
may affirmatively try to persuade pregnant women to choose childbirth over
abortion. Thus, despite some early, lower court decisions to the contrary, it
is clear beyond dispute that there is no constitutional law requirement to
exclude public (or private-deemcd-public) institutions from the protection of

slate conscience clauses."”

J. The Duty of Health Care Institutions to Assist in Withdrawal
of Life-Suppnrt

One of the most ominous developments to threaten the conscience
rights of health care providers is a line of cases involving withdrawal of

v. Doc, 42 U.S 4JH11977), ihe Court upheld 4Pennsylvania regulation providing Mate funds only
lor therapeutic abortion* The Court rejected the argument that the state law was inconsistent with
Title X1X of the Social Security Act (Medicaid) The Couu interpreted Title XIX as neither requiring
nor forbidding participating states to subsidize elective abortions. In Poelker v Doe, 412U 5 5IV
(IV77). the Conr! upheld the policy ofj city-funded hospital restricting the performance of elective
abortions on the grounds Ih.it the public entity could opt to use its scarce resources to encourage
childbirth rather than perform abortion
.7, In 1480. Hie Supreme Court decided two more cases confirming that public funding ofabortion is not

required by the constitution In Hamsv McRae, 448U S 27 (1980)and Williams v Zbara*. -148
U S. 358 (1980). the Court upheld the congressional Hyde Amendments, and state counterparts,
which prohibited the expenditure of funds to pay for abortions except when necessary to preserve the
life of the mother fund in some years, to preserve her health or in cases of rape or incest) Arguments
that these binding restrictions violated the establishment clause, the due process clause, and the equal
pnteclioiuljusc were rejected jnd the pnor analyses in Maher, Paelker, and Real, were rcaltirmcd
Also, the argument that Title XIX requires participating stales to subsidize "medically necessary"
abortions, even though the Hyde Amendment prohibits fcJcral reimbursement, was icjcctcd

Nine years later, in Webster v Reproductive Health Center. Inc . 442 U.S 4VQ ||OH9). ihe
Supreme Court upheld four proviuons ol a Missouri abo.tion law that had been invalidated by a
federal court of apjicaU and district court Die Missouri statute included provisions prohibiting the
expenditure of public funds, the use of pub.ic facilities, or public employees to perform or encourage
abortions not ntcessjrv to save the life of ihe mother All of these were upheld The Court cmph.i
sized that a state is not required to become or remain involved in ihe abortion business, and may
restrict the use of public resources

Finally, in the 10t11case of Rust v Sullivan. M IS Ct 1759 (IW I), the Court upheld the lolc
X rrguliitinns enacted by the Secretary ol Health and Human Services in I9XH. which prohibited
recipients ol federal family planning funds Iroin counselling, referring for. encouraging, or promot
ing abortion, and icqmred family planning fund recipients to Ik financially and physically separate
from abortion providers

'Pius, the Supreme court has upheld every restriction on the use of public funds, public facilities,
and personnel lor the performance of abortions Ihal has come before it.

™Sel. P Wshdif., \yranote 175 al 215-82 In Planned Parenthood v Casey, 1125 Ct 27'M

(1992). the Court emphasized that the burden of distance from an abortion provider, even though if
raises the cost, inconvenience, and delay lor abortion, is not unconstitutional hi at 2825 (0Connor,
Kennedy. & Sofiter). idat 2688 (Rehngmtt, White, Scaltu, ~ Thomas)
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lilc-support systems or feeding/hydration lubes. At least lour courts recently
have ordered health care facilities (and in some cases their employees) who
opposed the withdrawal of artificial means of feeding on religious and moral
grounds to discontinue feeding patients and to provide medical and nursing
care to support what the institutions and individuals involved believe to he
the active starvation of their patients.

For example, in Mutter of Jobes,"" the New Jersey Supreme Court
held that the representative of an incompetent patient could vicariously
exercise the patient's right to order withdrawal of the feeding/hydration
tube. Ihe court further required the private nursing home that was opposing
the order not to transfer the patient but to allow the tube-wilhdrawal to occur
in its facilities and to provide the necessary services to support and facilitate
Ihe successful (lethal) completion of that procedure. ’l he state supreme court
was apprised of the religious and moral opposition ol the nursing home and
its employees, but it summarily decreed that their conscience rights were
interior and subordinate to lhe vicarious rights of the patient and her family
In a feeble attempt to provide some basis in equity for this order, the court
noted that the nursing home had nol informed the patient's family of us
policy against nonwithdrawal, and that it would be "extremely difficult” to
find another nulﬁing home that would accept the patient under these terminal
circumstances.

Hotlt rationalizations arc transparent and unpersuasive. It did not
appear that the patient's family ever asked what the policy ot lhe nursing
home was. Moreover, it was never explained why the burden of compli-
ance should tall on those health care providers whose consciences would
be trammeled. No evidence was offered that withdrawal of feeding tubes
is the standard practice in the nursing home industry in New Jersey, and
there was no factual basis for the court's implied assumption that blind
compliance with such terminal decisions is the professional norm or ex-
pectation. Moreover, shortly after die New Jersey Supreme Court's
decision, another nursing home came forward and advised the court that
it was ready and willing to accept the patient under the circumstances, and
the family and guardian advised the court that they were ready lo effect lhe
transfer it lhe court vacated its order. Notwithstanding its direct reliance
on the supposed absence ot such an alternative, the New Jersey Supreme

" 52) A.2d 432, 450-51 (N J I)H7|

m The court held
We fccogm/c (hat our decision vsilj bc hurdcoMtnic lor mimic ot che nursing lutnie personnel
Nevertheless, in view uf the immense hardship ihat would fall un Mrs Jnhcs jnd her family
it she were forced mil «| ihe niirsing home, wr air compelled in impose il for her continued

care
I 10
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Court summarily denied the motion lor reconsideration without any expla-
nation.
Likewise, in the case of In re Requetta,” the issue was whether .&

Clare's/Riverside Medical Center must comply with a patient's wishes to
have an artificial feeding tube withdrawn without having to go elsewhere to
do it. The appellate court noted that if a reasonably convenient and suitable
alternative health care facility were available, then the hospital would not
have to accommodate the withdrawal, which it considered immoral. " The
hospital produced evidence that such a facility, only 17 miles away, was
willing to receive the patient. Nevertheless, the trial court ordered the hos-
pital to facilitate the lube-withdrawal rather than effect transfer, and the
appellate court affirmed, reasoning that "|t|he subverting of hospital policy
and offending the sensibilities of hospital administration and staff were
reasonably determined ... to be subordinate to the psychological harm to
be visited upon Mrs. Requcna at this time.""” In other words, the tact that
ihe patient had been in that hospital for some time and wanted to stay there
while she died gave the patient a right to do so, even though it would violale
the moral convictions of the hospital and staff to facilitate her suicidc-by-
tube-withdrawal. Again, the court tried to make the health care provider
appear responsible for its own dilemma, because the patient "had no notice
of St. Clare’s policy against withholding artificial feeding or llniil.

Again, the court's excuse failed because there was no indication Ihat
the patient had ever inquired. More importantly, one wonders whether any-
one who enters a hospital with a name like "St. Clare’s" is not already on
notice that perhaps the institution might have some religious qualms about
such a controversial matter as withdrawing nutrition and hydration Iroin a
patient.
Not to be outdone by the New Jersey courts, the New York appellate
court in Libitum by Libitum v. Grace Plaza of Great Neck, Inc.,' reversed
a trial court that hail found insufficient evidence (hat a comatose patient
would have desired the withdrawal of the tube and proceeded to order the
nursing home, over its strong moral objections, to "comply with Mrs
Llbaum's wishes" if it could not find another facility that would take the

*J Apparently. llie New Jeney .Supreme Ciiun was hew nn punishing lhe nursing limne and ds personnel
Inr making ihe paiicni's family go to the Iniublc lo gel amint older by tcipnnng lliciil lo partictp.uc
in the very au Kiev had opposed as immoral Il seems lit he mean! as a warning to other "do-
gooders" who might mlerfcre wiili ihe cllorts of families ol mmaiose paiienis lo terminate lues nol
worth living .

517 A 2d *«fi|N J Super I. il SI7 A 2d*) (N | App [I'tHbl

IM 11 al *70

i
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rar.enl under those circumstances."* This court, too, tried to make an eg-

atucle argument for disregarding the rights of conscience of the institution,

'hen the patient was placed at the Grace nursing home, the court reasoned,

tie EIbaum family had no reason to believe™ that the nursing home would
r.uk at a request to participate in withholding nutrition and hydration from
re patient until she died. Once again, however, there was no evidence that

re patient's family made any inquiry.

Like the New Jersey courts, the New York appellate court boldly

nssted that the rights of conscience of health care providers are inferior and
-coordinate to, and under the complete control of, the wishes and conve-
rence of their patients and (heir patients’ families. The court rationalized:

[t the patient's Jorsurrogate's! right lo informed consent is to have any meaning
ai all. it must be accorded respect even when it conflicts with the advice of (he
doctor or ihe values of die medical profession. . .. |T|he interest in preserving
tc perceived ethical integrity of Grace Plaza is outweighed by Mrs. Elbatim's
zuardun'sl \'@ws in declining nutrition and hydration under these circum-

Were (his radical doctrine to become the law of the land, health care
een>es would be little more than badges of moral slavery. The courts have
_.eu (o adequately explain why the rights of conscience of health care
x-vders must be subordinated lo the surrogate-exercised right of a coma-
-c patient (or the self-asserted right of a conscious patient, for Ihat matter)
: veeive a controversial procedure or service in a particular place or from

r-trdCilar medical personnel. Indeed, the proposition appears to be sclf-
; rtradicting. if notions of autonomy or respect for individual self-
detenttnation or personal dignity have any relevance.

Other courts have conditionally provided that, if another facility will

->t accept a patient for the purpose of facilitating and supporting the with-
_-rnl of life support systems, then the institution in which the patient is
cated at the time the order authorizing withdrawal of nutrition and hydra-

* At In rhis case, however, the judge not only give the facility 10day* lo find another nursing
re suc noted Ihal ihe staff of Ihe current nursing home would nol have to participate, but ihe
rqe)miri'ﬁﬁ ,mltjsi pcrmii a physician selected by ihe Elbaum* to carry ouc Mrs Elbaum’s wishes al
w  *arv the name of ihe nursing home should have alerted ihe patient's family lo possible religious
¢* md 'position lo the withdrawal of nutrition and hydration. See Ephesian* 2.5, 8.
¥ 5US Y 52)at 847 Mrs Elbaum was transferred to a Manhattan hospice in August 1989
ire NXreeding lube was removed. Her family rcluscd to pay Grace Plaza the SI(X),000 her cate cost
w~¢ txfamily sued to obtain the nght to remove the feeding tube The tnal court rejected the
rursng lome > suit to recover those expenses, hut an appellate court panel reversed, oiling Ihat
xr.iu>e Mr* Llbaum had t >t left a living will or proxy, the nursing home was obligated to continue
rer .are and treatment uni* a court niled otherwise, and her family was liable for those expenses
eeVn S ¥mz\£|l|w‘léll Rt'ﬂ) inDie Rattle Court FmJs Fatnih Ligblefor a Patient| ('are N Y
ep W2 at
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lion is obtained must facilitate that service, despite its (or its employees’)
strong moral objections.These cases underscore the need for broader
conscience clause protection, as virtually none of the existing conscience
clauses cover the procedures depicted in these dilemmas. LAt least one state
has made a small effort to provide such protection, but much more is needed.™

I11. THE ABSENCE OF OTHER LEGAL PROTECTION FOR
RIGHTS OF CONSCIENCE

A. The Withering of Constitutional Protections for Rights
of Conscience

In the early years of the abortion debate, there was some talk about first

amendment or other constitutional protection for private (at least dcnomi-

' Gray by Gray v. Romeo, 697 | Supp 580. 591 If) R | I9H8) See also Dcliv v Westcliesicr

County Medical Center. 516 N Y.S 2d 677 (App. Div. 1987) ("The Medical Center should he
directed to either assist in the discontinuance of treatment or to take whatever steps are reasonably
necessary to assist in the conservatce’%ranscr to a suitable facility or to his home where his wishes
may be effected ") Oy providing for transfer to the patient's home, as one alternative, this conn
clearly gave the greatest protection for the conscience nghts of the health care providers See also
Rouvia v. Superior Court. 179Cjl App 3d 1127, 1145 225 Cat Rptr 297, 306 (1986) tpublic
hospital has duty lo facilitate client's wishes to die)

<l A draft of ihe proposed Health-Care Decision Acl. considered by ihe National Conference ol Com

missionen on Uniform State | aws, would rcijunc the health care provider (including insiiiuiions and
Ihe attending physician) who might be unwilling lo carry out ihe health-care decision of a patient or
patient's surrogate tincluding the decision to withdraw hfc-support equipment, or withdraw nutrition
and hydration) to assume the responsibility to transfer the patient, or. if (hat cannot be accomplished,
to honor the request of the patient or go to court lo obtain judicial permission nol to honor the
patient's wishes National Conference of Commissioners on Uniform Stale l.aws. Dr.dt HealdiCarc
Decisions Act, 6, 12(July JO Aug 6. ]992i Nothing in the proposed Acl piovides a substantive
basis for the court to grant permission to a health caic provider not to honor the patient's wishes,
despiie moral nr leligious objections of ihe health care provider. The proposed Acl contains no

conscience clause

y*In 1992 ihe Florida legislature enacted a provision governing transfer of patient*, subject to non-

treatment or withdrawal declarations by patients or their surrogates, permitting die health care
provider to refuse to comply with die directive and authorizing transfer of the patient only if the
patient is not m emergency condition, the provider gave written notice to the patient ol its restrictive
ethical or moral beliefs at the time of admission, the health carc provider assumes the cost ol the
transfer, and ihe transfer occurs within seven days. Fia Stat Ann 9765, 308 (Supp 1992) Tins
provision takes a step in the nght direction of clarifying standards and providing some means of
protection of the nghts of conscience of health care provider*. However, it provides inadequate
protection Fur instance, the requirement that (he hospital pay for the transfer is inconsistent with die
wnlten notice at the lime of admission, at die very least, these two provisions should he alternatives
Absolute protection for die rights of health cate personnel should be explicitly guaranteed llic
statutory language should he reversed to create a strong presumption that no insidution.il health care
provider is obligjicd lo assist or facilitate any treatment that is contrary to the moral or religious
values of die provider, subject to the right of patients lo recover damages for nonlrealmenl. avoidable
expenses, sutfenng. and inconvenience if the provider fads to give either timely prior nonce or
immediate responsive refusal and opportunity for transfer without medical prejudice Fh.it would
establish .t dear general standard as well as balance and protect the rights of conscience of health
providers as well a* the right of patients to fair treatment and reasonable accommodation
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national) hospitals to refuse to provide abortions.” Logically, the same
protection would have applied to other morally controversial procedures, as
well. However, recent changes in the judicial interpretation of the "free
exercise" clause of the first amendment have all but obliterated the shelter
of the first amendment for health care providers who would refuse on moral
or religious grounds to participate in a medical procedure.

In Employment Division, Deportment of Homan Resources of Oregon
e. Smith,# the United Slates Supreme Court substantially curtailed the
judicial protection afforded to rights of conscience. The case involved the
denial of unemployment benefits to members of the Native American
Church who were fired from their jobs for using illegal drugs (peyote).
Although the individuals claimed to be using the peyote as part of their
religious rites, the Court held that the denial of benefits did not violate the
free exercise clause of the first amendment Instead of applying the tradi-
tional "compelling interest" test of strict judicial scrutiny,™’ the Court
proposed a new, lower standard of protection for freedom of religion.
Justice Scalia's opinion lor the Court reasoned that so long as govern-
ment regulations or statutes are "laws of general applicability” which
do not discriminate against any specific religion, or against religions gen-
erally. the laws will be sustained if rationally related to legitimate govern-
mental interests, despite any incidental burden they may have on religious
freedom.™

Smith effected a major revision in first amendment doctrine. Under the
Smith rule, federal, state, and local governments may curtail or violate
religious practices, no matter how sincerely-held or essential to the religious
beliefs of the individual, so long as the government acts uniformly to reli-
gious and nonreligious activities, and without specific intent lo discriminate
against religion. Many commentators have criticized the Smith doctrine for
its insensitivity to and virtual abandonment ot the religious liberties of
political minorities.”

Under Smith, neither patients nor health care providers can expect
courts to extend any first amendment protection against laws, judicial doc-
trines. or government policies (including public hospital policies) that inci-
dentally violate their strong religious or moral beliefs. For instance, in at
least two cases, religious objections to autopsies have been overridden

See tif. Qrrisun 506 1 '3 ji 212 Trviur, 52) F 24 « 77. \AAIKing *04 & Supp. ]| Mil*
404 [1'S H72 11190

w> See senraltv Sherhert v Verner, 374 (1'S W 1% 31, Wisconsin v Yoder. 41101/ 205 (15721
"9mith 4% ' S. Jt 888 "(G|encrally applicable. religion-neutral laws ih.it have the effect of
bufslcning a pjfltcular religious piAlice nceii not Ik justified by a compelling government inter
vd -U at xk6n.V

MSIT T < Layeock, Summary anil S\AteNN the GNN in Religious 1ibert\ U) GEO. Wash |
Uiv 841 H5D-5411992), Giinlon. Free ExerciseonireMountain Top 79Cai 1. Rev 9l(] 99
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under the Smith doctrine. In Yang v. Stum er,the Htnong family of a
deceased young man upon whom an unauthorized autopsy had been per-
formed claimed that the medical examiner violated their religious beliefs
against mutilation of the corpse. Initially, the court granted summary judg-
ment to the Yangs, finding no compelling state interest in the circumstances
of the case to override the free exercise rights of the plaintiffs. " After the
Supreme Court decided Smith, however, the district court withdrew its
earlier opinion and dismissed the plaintiffs' complaint because "under Smith
(the court] can no longer rule that the infringement rises to a constitutional
level, Likewise, in Montgomery v. County of Clinton, *another federal
court ruled that, under Smith, the first amendment provided no protection for
a Jewish couple whose personal religious beliefs prohibited autopsies, when
their son was killed in a high speed automobile crash and a law of general
applicability authorized lhe performance of an autopsy under those circuin-
stances.

If the free exercise clause of the first amendment provides no protec-
tion for the rights of conscience of patients against a generally applicable
medical practice, policy, or regulation, then it does not protect the rights of
conscience of health care providers, either. Thus, under the Smith doctrine,
the wellspring of legal protection for rights of conscience has vaporized; all

that remains is the mirage.""*

IL The Lack of Other Adequate Legal Protection for Rights of
Conscience of Health Care Providers

ftie only other source of potentially significant legal protection for the
nghts of conscience of health care providers is Title VII of the federal Civil
Rights Act of 1964, which prohibits discrimination on the basis of reli-
gion."" The Act makes it "an unlawful employment practice" for an cm-

w*7IH I Sup 845 |) K1 [9U). prior opinion cilhdhOsn on,I tomplaml Jammed 750F Syp

558D R | 1990)

M ji 85557 |hc plaintiffs’ 23-yeur-old sun dial in Ins sleep Iftun unknown causes, investigation

tnlu possible drug use led to ihe autopsy

Yang v Stumer. 750F Supp 558. 560<P | 1081

741 F. Supp 125) (W D Mich 1990), af . 941) F 2d W»l tbih Cir. 19911

"There is no contention that the laws under which the autopsy was juthorued arc oilier than generally

applicable and religion-neutral . It follows by implication ol FrploNment Division |s Srriththat

defendants' actions need only to have been reasonably related to a legitimate governmental objec-

tive.*" 1J jt 1259

R4 The proposed Religious Freedom Restoration /set. il R 2797. U)2d Cong. 11992) would provide
basic federal statutory protection lor exercising rights ot conscience by restoring the compelling stair
interest standard of review tor laws infringing upon nghts of conscience But il would only jpply to
protect against governmental restrictions; it would not apply to pnvate actors

"34! U S.C. 552000(c) to 20tK)c-I7 (1988) One commentator identifies ai least two other sources ol
potential protection, but each of them is of questionable value Davis, sUpranote I. at 848-51 la
collective bargaining agreement may provide protection, hut may not; and some states provide |

*
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ployer to discriminate against an employee or potential employee "because
of such individual's . . . religion . . . A 1972 amendment expanded
and clarified the scope of religious beliefs protected, including "all aspects
of religious observance and practice, as well as belief, unless an employer
demonstrates that he is unable to reasonably accommodate an employee's or
prospective employee's religious observance or practice without undue
hardship on the conduct of the employer’s business.” ‘0 Thus, the Act has
the potential to provide significant civil rights protection for health care
employees who are fired, demoted, penalized, or otherwise incur employ-
ment discrimination because of their refusal to perform services that violated
their religious or moral convictions.”*

However, in practice, Title VII has provided limited and uneven pro-
tection for the rights of conscience of health care workers. Some courts have
been grudging in their application of Title VII to health care employees
disciplined because of their opposition to abortion.m Moreover, the courts
have interpreted Title VII to require only minimal accommodation by em-
ployers."” As the authors of the leading law review article on the subject
observed, the practical significance of Title VII for the rights of conscience
of health care workers "has been seriously eroded by the Supreme Court's
holding that employers have only a do minimis obligation under Title VII to
accommodate the religious beliefs of their employees."3'

Perhaps the weakness of Title VII is due in part to its generic nature.
It covers not just discrimination on account of religion but many other types
of discrimination, necessitating some sacrifice in effectiveness in any spe-
cific context so that any interpretation of the Act works in all contexts.33In
any event, it is clear that Title VII provides inadequate protection for the

"public policy euepiion™ In ihe "terminable ai will" doctrine, but in many of ihcsc biomedical
dilfinm.iv. ihe public policy is not clean Moreover, ihesc doctrines only prnlcci employees, nol
institutional health care providers

**42U.5C $2000(e-2).

**ed 9 20t4() o

<" e Haring v Ulumenthat, 471 f: Supp 1172(D D C 1979). oart itenied 452 U S 939 <19X11
[KS attorney denied promotion because ol rclusal to review tat exemption application* submitted by
abonion clinic* has Title VII claim)

** See Kavenstahl v PhonvAs Jefferson llosp., 37 Fair Empl Prac Ca* (DNA) 568 (E D Pa 1985)
(Catholic nun. a registered nurse, transferred and deprived of valuable experience because of her
statements against abonion to physicians and patients, who was allowed to keep former position on
condition she keep quiet, and given back wages, was denied further recovery; gag order did nol
violate Title V]])

,(1'See Iran* World Airlines. Inc v Hardison. 4)2 U.S 63, 64 (1977) SeegenerallvDurham. Wood,
& Condie. tupranote I, al 296-1113

*" Durham. Wood, & Condie. Supranote . at 290 SeeSpcllacy v Tri-County Hosp , 18Empl Prac
Dec i(XH) 18871 (Pa Ct C P Del Cty ). w/ffl 395 A 2d 998 (Pa. Super 1978). Kenny v
Ambulatory Centre of Miami, Florida. Inc.. 400 So 2d 1262 (Fla App 1981), discussed supra

__notes 124 and 158 and accompanying test

I,} The Acl jlso prohibits discrimination on ihe basis of race, color, sex, and national origin
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righls of conscience of health care workers.5' Moreover. Title VII does not
protect any conscience rights of institutional health care providers; it only
protects the conscience rights of “individuals," not institutions, Thus, Title
VII provides inadequate protection for (he rights of conscience of health care

providers generally.

IV. EXISTING ABUSES AND THE POTENTIAL FOR GREATER
ABUSES OF THE RIGHTS OF CONSCIENCE OF HEALTH

CARE PROVIDERS

The conscience clause cases described above illustrate the range of
abuses of rights of conscience of health care providers that have come to
light in formal, reported litigation.™ Already, this is a serious, if little
noticed, civil rights problem. In addition, Ihe foreshadows of three ominous
future developments add urgency to the need to adopt adequate legal pro-
tections for the rights of conscience of health care providers. In the medical
profession, increasing pressures are mounting for mandatory abortion train-
ing. Dcmogrnphically. Ihe aging of the "baby boom™ generation will create
a host of financial pressures on rights of conscience. Politically, the growing
calls for health care reform by the federal government portend even greater
pressures on the rights of conscience of health care providers.

A. Evidence of the Present Serious Abuses of Rights of Conscience of
Health Care Providers

The reported cases uncover a wide range and significant number of
violations of the rights of conscience of health care providers. These include
threats, harassment, transfer, demotion, and firing of nurses who refuse to
participate in sterilizations or abortions,” mandatory insurance subsidizii
tion of elective abortion,civil liability for private hospitals that refuse to
provide unrestricted abortion services,"” institutional liability resulting from
refusal to provide uhortifacicnls to victims of sexual assault.'t and

See Durham. Wikkl, A Condie, iopru note |. ol 10b1'Tmm Ihe perspective of 1 nurse conscien-
tiously opposed Il abortion, Tide VI proies'lions are likely 10 lie subslantiully less significant than
those affot led under applicable conscience clause legislation."). Regrettably, conscience clauses
liave nut lived up to their promise, either

w01 course, not all complaints that ate tiled in mat courts yield published opinions Most civil suits
settle without in.il. and of those cases Ihal go lo Inal, many arc nol appealed 10 a court the opinions

of which ate published. . ) ‘ .
Str, (.*. m/on note lin mid accompanying tctitAVrinv). supranotes M1 A lift and accompanying

test (Swrtntintl
|0 Srrru/irii note 12Jand accompanying test (trrmgerl.
;> Srrsupra. note 1VIand accompanying les! (tvVIWCI
Srr10/00 note 12*and accompanying led (firmvn/ie/ifl
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government urders Ihat health care facilities support and carry out directives
to withdraw feeding,m

The reported cases revealing abuse and coercion of rights of con-
science of health care providers show only the lip of the iceberg. A landmark
empirical study of nurses' altitudes about and difficulties encountered be-
cause of personal objection to abortion and other medical procedures re-
vealed that approximately five percent of the nurses sjntpled (which, if
extrapolated, would amount to approximately 50,(KK) nurses in the United
States) believed that their assignment and promotion opportunities may be
limited by their moral and religious beliefs about abortion.  Flie nurses in
this sample "identified a total of 103 definite cases in which nurses had
either been dismissed or itad their opportunities limited because of moral
beliefs. . . . |F|ifty-seven cases svere identified in which the nurses' beliefs
about abortion had cost them opportunities for promotion or sustained em-
ployment.""" Moreover,

(ulpproximalely 7% ul Catholic nurses, -I'r of Protestant muses, ami (Vi of those
belonging hi ‘other* religions indicated they knew at least one other [tcrson whose
opportunities with hospitals hail hecn limited by personal beliefs | Thirty-ox
nurses |in the national sainple| identified a total of 118 of their colleagues who had
been limited as a result of their moral and religious beliefs.

Nurses and many other health care workers are particularly vulnerable
to pressure because they occupy subordinate positions in the Itospi
tal/medical hierarchy. Even more vulnerable in some ways are students in
nursing, paraprofessiottal, and medical training programs. For instance,
even medical residents in obstetrics and gynecology or family practice "may
feel obligated to their departments or fellow residents to perform abortions"
or "to have a complete’ medical education.Likewise, there is evidence
that some medical schools have considered refusal to participate as a

Sec sujtrj Part 11 C- 4
# Durham. Wemh). &Condie. j Ut note I, al 2/7. 247
K 427

il .1125)( Agijto. if e<Ufj|>iljiciJ, Ihit would fcprcvcnl approximately Iciix ol Illimixamh ol mines

wlui have been victims oi employment diurim tnjiion Ikxjusc ol ihcir religious or initial Ixrhrls I<

m
*k 1J at 2bl 62 Ihe author* of dm landmark study received this revealing response to then

lomii to Olh(«\ N icsidcntin a university hospital
Although miy abstaining from ahoiiumx is olluially tolerated h> m> ilepaftiucnl, I jiii con
Mainly lemmdcd that my position on abortion is a burden and a nuisance to the rest ol the
department and could Iplease “grow up“ and rcali/c how ridiculous my position tv Iam
constantly receiving insinuations about my position and at times it is j Ini trying, hut generally
I aril an accepted part of ihe stall

13 at 267 n 3)
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negative factor in the admission process.'' As noted below, these pressures
are growing.

The aforementioned studies focused on conscience conflicts arising out
of abortion. It is reasonable to suppose that if the studies were broadened to
include sterilizations, withdrawal of nutrition and hydration, termination of
lifc-support systems, autopsies, organ transplantation, and various forms of
medical experimentation, the extent of the problem would assume even
larger dimension. Moreover, while the extent of intrusion upon (he con-
science rights of health care institutions has never been studied, the ease law
indicates that serious moral conflicts arc sometimes brushed aside or cava-
lierly disregarded by judges or other authorities imposing their own moral
preferences upon health care institutions and the dozens or hundreds of
individuals whose values they represent.

B. Pressures on the Medical Profession to Compel Abortion Training

The prospect of even greater coercion of inelical students and interns
is raised by recent, insistent calls from prochoice groups that prospective
physicians be required to learn how to perform abortions in order to obtain
tltcir license or certification in obstetrics or gynecology. Abortion training is
already mandatory in more than one-third of the certified ub/gyn residency
programs, and optional in most others.”” However, prochoice advocates,
anxious to see that convenient access to abortion is available everywhere,
have been calling for mandatory training in all ob/gyn training hospitals,"*

Thus, in 1°>78. the research unit of the largest abonion provider in the
United States (Planned Parenthood) published an article decrying as inade-
quate the voluntary and optional training in abortion in ob/gyn teaching
programs in (he United States. The article quoted the then-Seerelary-
Treasurer of the Residency Review Committee for Obstetrics and Gynecol-
ogy as saying that some ob/gyn training programs

have been placed on probation |.iml] had had (heir accreditations withdrawn
lor] . withheld because of their inability to meet the standards listed in the

i4 Diamond, Do ihe Meduol Schools Discriminate Agairst AonAbariion Alftduann'’, a.l 1.im are <7
\& T0-Jl (Ii7h] Durham, Wixhl, A Condie also cite a sludy of Ihe Department ot Health. Edu-
cation and Welfare in WhICh despne severe methodological detects biased agaihM finding itiscnm
itahon. there was some evidence of potential discrimination m admission in medical schools
Dudiain, Wood, A Condie, ni/iru nole 1, al 26h 1 *17
N o IONat Aholt/ION I-tllIRs TION A AMERICAN Col I Etfc OF (IHStETRICIANS aNII (tVNEI Ol IN.ISIS.
Woo Will I'roviiii Aimihiions H, 75-26 OKI Im/tllim ouc hull ot lhe 774/ o] otvgvn progiams
ottering abortion (mining, il is optlonal)

tH>See e%rtmdhmm A CiHtchll, Training in Irince] Abortion by {Jhtletrics ami Gynecology Res
iilency Prograns, 11l Fam_ PiaNning Perspectives M I97H Damey Landy. Maclherson. A
Sweet, Abunm Training in US Ohiltlrics ami Gyrecdl Ab%/ jans. IV Fast 'l sN-
nini: Perspectives 'H II0K7); lleiishow A Van Von, mSerVIOSS inife United Stales. 1117
ami 1111, 2Fast. Piannin0 Perspectives 75(HNO
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Essentials of Approved Residencies. ... He cddcd ihat accredited programs are
always expected to offer training in basic areas like abortion and that aprogramnot
covering abortion would be considered “ unacceptable.™

Nine years later ihe same organization published another, stronger call for
more extensive, stricter abortion training programs.™

Similarly, since 1973, the American Public Hospital Association's
(APHA) Recommended Program Guide for Abortion Services states that
abortion "should be an integral part of medical school education and of
residency training in obstetrics and gynecology.""” In 1992, the APHA
adopted another resolution calling for "all residency training programs in
obstetrics and gynecology [to) promote the integration of abortion care as a
required component of residency training. While this does not exclude
the possibility of exceptions for conscientious objection, the APHA proposal
chills the rights of conscience of medical school students and residents.

In 1990, a symposium of the National Abortion Federation and the
American College of Obstetricians and Gynecologists (ACOG) recom-
mended that abortion care be made "a required component of ob/gyn res-
idency training” for both accreditation of the hospital and for board exam-
ination of the physician."1Since ACOG is one of three organizations that
sets residency program accreditation requirements for all accredited ob/gyn
programs,™ the risk to rights of conscience of medical students and ob/gyn
residents is not merely speculative.™

C. The Financial Pressures of an Aging Population

The aging of the American population (especially the inexorable mat-
uration and physical deterioration of the "baby boom" generation) guaran-
tees (hat substantially increased demands will be put upon the American
health care system, including greater financial pressures Between 1985 and
2030. the 65-plus population in the United States is expected to double." *

w' Lindheim & Cottenll. m/iru nole 226. at 26-27 (emphasis added)
See Damey, Limly, MacPhervm. A Sweet, mpranole 226, al .18-3

11 APIIA Recommenced Program Quick for Abortion Servioss 63 AM - Pub. Health 639, 632
(1973)
American PenUC Hem iii Association. Resolution NO 9117. Access to Abortion. Ensiirino
the Availability of Quaiiiifo Practitioners 1 5 (1992) lemphasis added)

* Id. at 6\rccnnim end.iiiim 1l the report also recommended that "physician altitudes" abOUt abortion
I>e addressed in lhe medical school or residency programs Id (recommendation 3)
ATTREIriTATioN Countn tor Graihmte Medical Education, Directory of Graduate Med-

icai. Education Programs, 1992-1993. al 10, 17.

Hy special requirements adopted July 1. 1991, Ihe Accreditation Council for Gtadualc Medical
Education requires "Mining i induced abonion" for ob/gyn residents However, a resident may he
csempled “for religious or moral reasons” from actually doing Ihe procedure teller from Paul

0'Connor, dared December 16. 1992
U Agng Aerica. Trends and Projections. S Rer No 80. 101sl Cnng 2d Scss. 3CI9901 In 1980,

By 2040, the number of persons 85-or-oldcr will grow from one percent to
five percent of (he population."™ The over-65 age group places the greatest
burdens on health care resources, Already, persons over 65. approximately
one-eighth of the population, account for over one-third of the country's
total personal health care expenditures."" Between 1981 and 2000, expen-
ditures on health care for the aged arc expected to grow from S80 billion to
$200 billion.™ As the population ages, (he percentage of public and private
resources that must be allocated for health care will increase. In 1988,
federal spending on health care for the elderly was 3.2% of the gross
national product; this is projected to increase to 4.0% in the year 2000, and
to 7.5% by the year 2040."™ Moreover, with the declining birthrate and the
aging of the large baby boom generation cohorts, the ratio of worker-aged
citizens (18-6*1) to dependent-aged population (under 18 and over 6<1) will
decrease, meaning that tax pressures on (he workers will be even greater.™”

The aging of the population will increase the demand for health ser-
vices, which in turn will increase the number of cases in which there is
potential for abuses of the rights of conscience of health care providers
(particularly if those rights are placed in conflict with the demands of pa-
tients and their representatives for morally sensitive "treatments"—such as
withdrawal of life support systems). It also will increase lhe financial pres-
sures on the health care industry. In times of such pressures, nonmonetary
factors such as rights of conscience of individual and institutional health care
providers (particularly the unpopular or unorthodox) are all-too-cnsily sac-
rificed to the exigencies of the moment.

D. The Political Pressures of Health Care Reform

The increasing cost of health care in America has made health care
reform a leading political issue in the 1990s. While many different plans
have been proposed, common to all of them is an increase in the federal
government’s role in providing health care. At present, the only federal
statutory protection for rights of conscience of health care providers, the
"Church Amendment,” covers participants injust a few federal programs,
and is sorely inadequate.Superimposing a major expansion of federal
government involvement in (and control over) the delivery of health care

the percentage of the population aged 65 and above wav 11% By 2010, this group will convolute
23%nt ihe population. Recording lo U.S. Census Bureau projections. Id u 5
D Cai | aiian, Srr“N“ L|MItS Medical Goais in dl AniOﬂ Society 20(|9X7|
"ld al 100
cdato
g Arerica, mpranote 233, al 129 Table -2 S.20N0 1) camaiian. MPranote 235. al 225
(By Ihe year 2030, pension and heallh care programs will consume 15.3%@! die GNP and 63% of
Ihe federal budgcll
Aging Arerica mpranole 213, at Il
Seesupra notes 161-68 and accompanying led.
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services (lor example, through funding requirements and restrictions) upon
ihe existing inadequate legal protections for the rights of conscience of
health care providers would almost certainly lead to widespread abuses.

Some type of legislation to reform health care delivery in the United
States is likely lo be enacted soon. It is unclear just what effect the adoption
of national health cure reforms may have on the rights of conscience of
health care providers, but they could substantially impair the rights of con-
science ot health care providers.

None of the current crop of health care reform proposals contains any
conscience clause. It is possible that the proposed federal health care re-
forms might be interpreted to preempt stale conscience clauses. While the
amount ot federal governmental control over health care delivery varies
from plan to plan, all involve some form of governmental subsidy for
low-income individuals, and federal funding could provide a window for the
government to exercise control of the services that health care providers
must or must not be willing to perform to be eligible for government fund-
ing Additionally, some proposals would have health care plans adminis-
tered by the federal government, which could provide further basis for
overriding state conscience clauses.'lL

The potential for federal preemption and effective repeal of slate con-
science clauses comes not just from health care reform proposals. For in-
stance, as originally introduced, the Freedom of Choice Act, purportedly
designed to eodily Roe v. Wade by prohibiting state laws that might impede
access to abortion, would have overturned most stales' conscience
clauses.  Thus, on June 30, 1992, when the House Judicial Committee was
marking up the bill. Rep. Sensenbrenner offered an amendment to provide
that "nothing in this Act would prevent a State from permitting a health care
provider to decline to perform or to assist in the performance of an abortion
(hat oltended the moral or religious beliefs of that provider."’1L

The Sensenbrenner amendment was intended to protect and preserve
all state conscience clauses. However, lhe Committee rejected the Sensen-

" lorinstance. n is not inconceivable Ihal the federal agency supervising ilic leJci.il heallli plan would
adnpl a list o] procedures which fnav be liinded las Oregon already lias), and could requite as a
condition lor eligibility for federal rennbuiscmeni Ihal physicians agree lo perform all procedures on
lhe lisl Ihal Ihey are competent in perform Or federal regulations could require participating phv-
su tans or institutions lo agree lo withdraw any treatment upin die request ol a paliciti receiving
federally funded trcalmcnl. thereby requiring participating physicians and institutions to agree to
assist in what some consider to he unmoral (for example, mercy killing or suicidci. State conscience
clauses that otherwise might protect the right to rctusc to participate in morally oiijnliui .ihic medical
services could be deemed inconsistent with and preempted by suclt ledctal regulations, or oiliers. See
Hemmllv Pacific Gas A Hlce. Co v Stale Energy Resources Conservation and Development
Comm'n. -thl U.S. 1bO fIW fi; Campbell v. Hussey, ViX U.S. "97 <|%]|t
Il K.25, $.25, lliZd Cong , Zd Scss <IWZ]

A sopy is available from die amhor
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brenner amendment and adopted a substitute amendment offered by Rep.
Kupetski, providing: “Nothing in this Act shall be construed to prevent a
Slate from protecting unwilling individuals from having to participate in the
performance of abortions to which they arc conscientiously opposed."1l
The next day, the Senate Labor and Human Resources Committee also
approved the Freedom of Choice Bill with the Kopetski amendment.’ The
Senate sponsor's official explanation of the legal effect of the Freedom of
Choice Act, as so amended, clearly shows that it was intended to overturn
state conscience clauses protecting even private institutions from having to

provide facilities for elective abortions.

(A] state could not enact legislation which would have Ihe effect ol denying access
to abortion lor women. Thus, it could not enact legislation which would preclude
all hospitals, public andprivate, from providing abortion services or bar the use of
a public facility for an abortion paid for by the patient and provided by a private
physician, for example, in localities where such afacility is the only available

facilityfar such services.U

Clearly, the proposed Freedom of Choice Act would have overturned all
state conscience clauses that protect institutional rights of conscience, sig-
nificantly repealed a long-established principle of the Roe doctrine.”™ and
required many private (even religious) hospitals to provide elective abor-

tions services.'l

Id leinphasis added) Tins language is severely inadequate teseii as a limited conscience clause
directed solely to abonion) for several reasons First, it is not a conscience clause, but only gums
permission for slates to enact or retain certain limited conscience clause provisions. Second, it
excludes entirely protections for health care institutions, thus, il would invalidate all state conscience
clause protections lor institutions. Third, n is limned to provisions protecting individuals Inim having
in "participate in die performance" of abortions, which may he construed as protecting only persons
directly participating in the aclual performance of lhe abortion procedure, and possibly excluding
personnel such as counselors, orderlies, nurses, and jamlors who might be required lo assisi in die
greparation for or follow-up alter Ihe abortion.
' ST 13K Cong Rec S90ZH (daily ed lone 25. IW Z1
i"* Ll (wnltcn outling of effects of S Z5 inserted in reinaiks of Sen. Cransionl (emphasis addedi
While ihe Freedom of Choice Acl has been presented as a "mere codification” of Rut > A&k ill
this area n clearly goes far beyond even Ihe most extreme Supreme Court interpretation and appli
caliun ul Re It would effectively overturn more llian one halfdo/cn Supreme Court cases Ihal have
consistently rejected ihe argument thal because a pnvuie lor publicl hospital is the only medical
facility in a given area where abortions (or late abortions, or a particular type of abortion prnccdure)
mighl lie performed. Ihe Ruedocinne requires the hospital lo allow abortions lo he performed on Hs
premises See supranole 173 and accompanying lexi
Homier U.S. Attorney General Harr noted;
Although the revised bill would permit Slates lo protect the rights ol unwilling individuals lo
refrain horn performing abortions, Ihe bill does mu permit INUBLIUITS to refuse to perform
abortions. Thus, a hospital whose board or sponsoring organisation was opposed m abortions
could nevertheless lie held liable for refusing lo perform them. Indeed, the bill Could now he
read lo require institutions lo hire willing individuals in order lo provide abortion services
Similarly, altbuugh the Senate bill has been amended lo allow a siaie to refuse to pay for
abortions, section 3b]|Z), nothing in Ihal provision or any olher part of Ihe bill appcais to
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Without conscience clauses in the reforms, or preexisting in federal
law and unmodified by the reforms, the effects of proposed health care
reforms on existing conscience clauses can only be hypothesized. Two
things, however, arc abundantly clear: current health carc reform proposals
ignore this issue, and the more the federal government becomes involved in
providing health care, the greater the need for broad and comprehensive

federal conscience clause protections.

CONCLUSION

The cun-ent patchwork of state and federal conscience clause laws are
well-intentioned but obviously and profoundly inadequate. Wh'le laudable
as pioneering efforts, they are already seriously out-of-date. Virtually all are
too narrow, cover too few health care providers, in too few situations, arc
too easily circumvented, and provide inadequate remedies and procedures to
be effective. The deficiencies of these statutes have been compounded by
the grudging interpretation given such provisions by many courts. Such
judicial hostility underscores the need for clearer, stronger statutory protec-
tions. The cases and empirical research shows that there are many and
serious abuses of rights of conscience of health care providers, and there arc
ominous signs of pressures building that pose even greater threats in the near
future.

The rights of conscience of health care providers will be in serious
jeopardy until lawmakers enact comprehensive civil rights legislation pro-
tecting those rights. It is time for responsible lawmakers and advisory bod-
ies. such as the National Conference of Commissioners on Uniform State
Laws to address this problem by drafting comprehensive conscience clause
legislation. Il is time for Congress to address the issue in a coherent, studied
manner, and to adopt a comprehensive “‘civil rights” conscience clause.

To stimulate serious consideration of the matter and to provide a base-
line or foundation from which to begin the work of drafting appropriate
legislation, a sample legislative proposal is attached hereto as an Appendix.
The conscience clause proposed therein, or similar legislation, could alle-
viate most abuses of rights of conscience of health providers. Certainly that
is a goal worth pursuing and a task worth beginning,

permit a slate to deny (he use or a stale facility to a woman who was willing to pay for the
abortion. Fhc bill might even be construed to recire (he states to provide facilities for
abortions where private facilities are unavailable.
Letter from William P. Barr. Attorney General, to Hon. Edward M. Kennedy, Chaimun. Committee
on Labor and Human Resources (July 1. 1992) (emphasis added) When it appeared that (he hill
might nol even pass in Congress, thus foiling efforts to force the President to veto the bill shortly
before the 1992 election, the Democratic leadership shelved the hill. SeeRovner, Democrats Fail to

Ibke (itkul on Freedomof Choice Ad, 50 Cong. Q. Wkiv Rep 2310 (1992).
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APPENDIX

A PROPOSAL FOR COMPREHENSIVE CONSCIENCE
CLAUSE LEGISLATION

Health Care Providers’ Rights of Conscience Protection Act

Section |. Policy and Purposes

it is the public policy of (Jurisdiction! to respect and protect the rights
of conscience of all persons who are involved in providing health services.
It is the purpose of this Act to protect as a basic civil right the right of all
persons to refuse to counsel, advise, pay for, provide, perform, assist, or
participate in directly or indirectly providing or performing health services
that violate such persons' religious or moral convictions; and to prohibit all
forms of discrimination, disqualification, coercion, disability, or liability
upon such persons by reason of such refusal.

Section 2: Definitions

(@) *“Health care institution” means any public or private corporation,
partnership, association, organization agency or other legal entity that is
involved in providing health services, including, without limitation, hospi-
tals. clinics, physician’s offices, medical schools, nursing schools, other
health service training institutions or facilities, insurance organizations, and
financing organizations.

(b) “Health care provider” means any health care institution and any
individual involved directly or indirectly in providing health services.

(c) "Health services" means any phase or type of health including but
nol limited to testing, diagnosis, prognosis, research, counseling, therapy,
treatment, family planning, refenal, prescription, medication, or surgery
intended for the physical, emotional or mental well-being of individuals,
and any necessary support services performed at health eare institutions or
by health professionals, paraprofessionals, pharmacists, their staff or em-
ployees.
(d) “Individual" means any human being or group of human beings.

(e) "Medical emergency procedure” means any health service nec-
essary to save the life of a human being in any stage or condition of
existence from imminent death, requiring for its success the immediate
assistance of a person asserting religious or moral objections, that must be
performed before a replacement for the objecting person can be obtained or
reasonably could have been obtained.

(0 "Person" includes all juridical persons, including but nol limited
to all public and private individuals, institutions, entities, organizations,

associations, and agencies.
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(9) "Religious or moral convictions” means the religious or moral
mandales sincerely believed by an individual, and the policies adopted by
ihe governing body ol' a health care institution that ate based on sincerely
held religious or moral mandates.

Section 3. Civil Rights of Conscience

(a) All persons have the right not to counsel, advise, pay tor, provide,
perform, assist, or participate in directly or indirectly providing or perform-
ing health services that violate their religious or moral convictions.

(b) No person shall be required to counsel, advise, pay lor, provide,
perform, assist, or participate directly or indirectly in providing or perform-
ing health services that violate his or her or its religious or moral convic-
tions.

Section 4: Individual Rights of Conscience

(a) No individual shall be required to counsel, advise, pay for, pro-
vide, assist, or participate directly or indirectly in providing health services
that violate his or her religious or moral convictions.

(b) No individual shall be civilly, criminally, or administratively lia-
ble to any person for any refusal, to counsel, advise, pay for, provide, assist,
or participate directly or indirectly in providing or performing health ser-
vices that violate his or her religious or moral conviction if

(i) prior to the request or assignment he or she notified the person
making the request or assignment of his or her general refusal and,
if asked, certified such general refusal in writing, or

(i) he or she notified the person making the request or assignment
of his or her refusal within 21 hours after being asked or assigned.

(c) No person shall discriminate against, penalize, discipline, or re-
taliate against any individual in employment, privileges, benefits, remuner-
ation. promotion, termination of employment; or in eligibility for, admis-
sion to, renewal or participation in. or graduation from any educational,
study, or training program; or in any grant, contract, or other program
because of his or her refusal or unwillingness lo counsel, advise, pay for.
provide, perform, assist, or participate directly or indirectly in providing or
performing health services that violate his or her religious or moral convic-
tions.

miction 5 Institutional Rights of Conscience

(a) No health care institution shall be required to recommend, advise,
pay lor, provide, assist, perform, or participate in providing or performing
(including, without limitation, to admit lor the purpose of providing, pro-
vide facilities, equipment, or personnel for, or maintain as a patient for) any
health service ihat violates its religious or moral convictions.
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[b) No health care institution shall be civilly, criminally, or adminis-
tratively liable to any person for any such refusal if

(i) the institution posted notice of its refusal policy in plain sight in
the admission area(s) of Ihe institution prior lo the request or as-
signment, or

(ii) the institution notified the person requesting such health service
of its refusal within 24 hours of the request, and there has heen no
irreversible change in the circumstances of the patient or person
making the request or assignment during the time between making
the request and the institution's refusal that would render it unjust
for the institution to refuse the request or assignment.

(c) No person shall discriminate or retaliate against any health care
institution in any grant, contract, or program because of its refusal to coun-
sel, advise, pay for, provide, perform, assist, or participate in providing or
performing health services that violate its religious or moral convictions.

Section 6; Exceptions

(a) The foregoing provisions do not apply to medical emergency pro-
cedures.

(b) Nothing herein shall relieve any person from liability to pay for a
health service for which he, she or it freely and knowingly contracted to pay,
which was performed before a timely conscientious objection was asserted,
or from liability to pay lawful taxes.

(c) Any heal.h care institution ot department or division thereof es-
tablished for the sole or primary purpose of providing specific health ser-
vices to which some individuals may object may exclude persons who object
to such services from employment in a position lor which the performance
of such services is a necessary and substantial responsibility, if such per-
son's moral or conscience rights cannot be reasonably accommodated by
diligent effort.

mtction 7: Action for Violation of Rights of Conscience

(a) Any person injured by any behavior, act, or omission prohibited in
this Act shall recover three-lold the actual damages sustained (but in no case
shall the recovery be less than $3,000 damages for each violation), plus
costs and reasonable attorney's fees.

(b) Any person threatened with injury or injured by any other person
by reason of action prohibited in this Act may obtain an injunction against
the illegal activity, plus costs and reasonable attorney's fees.

(c) These remedies shall be cumulative and not exclusive ol other
remedies afforded under any other federal or state law.
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Section 8 Respect for Rights of Conscience (feckral)

la) On or before [date], the Secretary of Health and Human Services
shall adopt such regulations as will ensure the protection of the rights of
conscience of health care providers by and in all public agencies, entities,
institutions, contracts, grants, and publically-funded programs.

(b) No rule or requlation shall impair or delay any person who believes
that his or her or its rights under this Act have been threatened or violated
from bringing an action in any state or federal court, except that reasonable
methods of alternative dispute resolution which postpone or delay proceed-
ings by not more than 45 days may be required.

Tre Jurel ofLayiMeicie. 1424764
ey

On a Decision-Making Paradigm of

Medical Informed Consei”
Jon F. Mere, J.D., Ph.D.*

INTRODUCTION

The doctrine of medical jnformed consent is embedded firmly in
American jurisprudence, novy'forming a recognized basis for physician li-
ability in the 50 Slates anjpfhe District of Columbia." The expansion of the
legal recognition of pifmts' rights and the evolution of the informed con-
sent doctrine has accompanied an overhaul of the ethics of medical practice.
Nonetheless, inlpfined consent law promotes more objectives than may be
explained sojply by medical ethics. To study and better understand the
informed consent doctrine, the goals of the doctrine arc identified irful the
efftcacyugthe law in attaining these goals studied. Four goals ofme doc-
trintymay be posited: (1) an ethical goal, in which the law propmlcs patient
apmnomy: (2) a decision-making goal, in which the law prmwtes the ability

'of patients to make medical decisions; (3) a regulatoryNgoal. in which the
law attempts to control physicians' disclosure practicesr; and. (4) a compen-
satory goal, in which the common law functions as"n mechanism to provide
monetary compensation for injuries. The law or informed consent fulfills
completely the objectives of none of these nfodels, instead manifesting a
compromise because of tensions among Jhem. This article proposes that
directing the informed consent inquiry/to the adequacy of information to
support patient decision-making wilhtesult in a significant improvement in
the ability of the law to promote nil of these objectives.

To understand (he conflictamong objectives and the efficacy of the law
in attaining them, this article begins by describing the legal action for a
claimed lack of informed consent to medical care, then briefly analyzes the

« Policy Analysl. KANO Corporation Address correspondence cn Or Merc al the IKRAND Corporation,
171X) Main St.. Santa Monica. I'A 00407mel 'X Support far this research was provided hy the
National Science Foundation under contracts SRS-871S5M.112 and Sr.S-(ni707K.| with the Depart
mcnl of Engineering and Public Policy al Carnegie Mellon University The opinions expressed herein
are solely those of the author. The author wishes to thank tlanich Fischhnff, Granger Morgan. Indira
Nair. Dennis Mazur, Marcie Men. Aaron Twcrski. and several anonymous referees lor their helpful
comments on earlier drafts of this article

1Merz & Ftschholf. Informed Cunimi Onr\ Nol Mean Riilionnl Consent Cognitive /j/nn.innm on
Decision-MaUnf. 111 1.com Mm 321 (19VO0) (presenting a recent review ol Ihe status ol the law
thmughout the United Stales*
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SENATOR LOREN LEM AN Northwest Anchorage
716 W4tliAve, Suite 520, Anchorage, AK 99501 (907)258-8189  Session: Stale Capitol, Juneau, AK 99801 (907)465-2095

Sponsor _ Statement
SCR7

********************************************************************

Since 1967 Alaska Boys' State has encouraged hundreds of young
men.to be involved In” Alaska politics, This week-long program = .
provides young men, typically those between their junior and senior
ears In high “school, with khowledge of state and [ocal government.
he delegafes set up mock institutions of the legislative and
executive™ branches of government and imitate their functions.

Three current legislators have attended Alaska Boys' State.

The 31st Alaska Boys' State. will be held at CamE Challenge near
Palmer under the sponsorship of the American Legion and
cooperating  organizations.

Because it encourages young men to be leaders this exceptional
program deserves fhe fecognition and support of the Legislature.
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Since 1969 Alaska Girls' State has encouraged hundreds of young
women to be involved In Aaska polltlcs his week-long program
provides young women, t){pma y those between their junior “and
senior yedrs in_high school, with knowledge of state and local
?overnment The delegates set up mock |nst|tut|ons of the
[egislative, executive and judicial” branches of government and
Imitate their functions.

The 29th Alaska Girls' State will be held at CamE Challenge near
Palmer under the sponsorship of the American Legion AUXI lary and
cooperating organizations.

Because it encourages young. women to be leaders this exceptional
program deserves tne recognmon and support of the Legislature.
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Senator D ave D onley Eri ™™ "
ALASKA STATE LEGISLATURE

MEMORANDUM

Date: February 21,1997

To: Senator Lyda Green ,
Chair, Senate State Affairs Committee

From: Senator Dave Donley

Re: Request for Hearing. SIR4 - Proposing A United States Constitutional
Arﬂendment A{ﬂovging Campann S%endl{ng Limtlts

r?quest you_schedule SIR4 for a committee h arin& at {our earliest convenience. SJR4

I
calls for g U.S. ConstHqunaI Convention for the purpose of ado tl_n%aU. R
Constitutional Amendment.  The amendment would allow camrEm? sPendm% limjts to

be determined bg/ state Iegpslatu[ S, an(H]e UsS. Congress Eor control of their reSpective
electlo.ns.,Suih tate gcn ncouﬁalso e buﬂdan%tmnei sugport network fora US.
Constitutional Amendment to allow camBa|gn spenaing limits.

A 1976 US, Supreme Court decision gBuckI_ey v, Valeo), rE)recludes limits on camﬁ)_ai N
S ende. Last year US. Senator Fritz Hollings (D-SC)‘introduced SIR 18, Ieglsla 10
Identical to SIR 4, In the U.S Senate and Sendtor Arlen Specter (R-PA) introduced a

similar proposal, IR 48 in the US. Senate.

Campaign spending has escalated dramatjcally in recent years. Excessive campaign
spengmg caﬁ resul?| Ina hias In t%e selection %elected palbﬁc ofﬂmaﬁs. =

If you have any questions, please contact myself. or Karen Brand of my staff at 3892
Prgvfjous reque)étgl%or eann%: 1?15,1&29 any(f 2’10)97. Y

DD/kb

January-May: STATE CAPITOL « JUNEAU, AK «99801-1182 « (907) 465-3892 « FAX: (907) 465-6595

June-December: 716 W. 4' TI AVE. « STE. 430 « ANCHORAGE, AK 99501 + (907) 258-8181 * FAX: (907) 258-1648

MEMBER: Senate Finance Committee « Legislative Budget & Audit Committee
* Senate Community & Regional Affairs Committee
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The Case for a }Jmted States Constitytional
Amendment to Allow Campaign Spending Limits

by
Senator Dave Donley
12/18/96
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The Case for a United States Constitutional
Amendment to Allow Campaign Spending Limit

A United States Constitutional Amendment to allow campaign
spending limits provides the best solution to excessive campaign
spending by local, state, andfederal candidates.

s dramagically ingreased in recent ears The
s te" i !

Spendln on political ca pa| ns h
(? rom

mcre v l?tglyll Llljéﬁl eTE)Oc T%Wgte IP? OnHrItICaHIO ICE, caneh f;?egnteresi)galigstgrr] N

[
[ e T L

sonarwea
Hent campaign finance syste tus WJ'[TﬁC 01CE etn]/een candidates WhO ale
11110Nalres Or (N0SE I\‘Vn ]aeln ebte to”ﬁema Interests. W

|t|zen grgamzanons
andt Publtcareca % r reasonable limits on campal nsen
contnbu lops, past fecer courtdemsmnsstan In the way. ewa og hs the

tion of an'amen menttP the U cf“tu“q?) vin Conq ess'and the States
aut ority to requlate politica spendtnga contributions. e

Jhe 1992 ¢ n Id tesfr ederal office sqentr cord doIIar? on elections.
><3nen tures or era can ates totaled at east 28009902 or the Democrats and
forthe R Tgat ans, on%ress has attempte o [jmit such expend|tures but
e19ﬁ3

e aﬁ ETJ) T g(\f/ﬁsf?tlutlona |m|t|nSu SrhULOTS tS%Sttttctt candidats, it
St
enSH

|m|tson carnrgat n expengitures unconstttun nal. ﬂe Bucl}leg ecmon
that the trend of ca P nspendtn%mcr ases would continue. A federa
candjdate can spend without es atnt roviding the money comes from an acceptable
funa |ng source. These “a ge[pta e fund| 3ources Include; Rolltlcalatton committees
gPrA gsotmone expendi ures and candidates; perso aL ances, These sources
ow Some candidates towmeectmns at any cost, Wealthy candidates can,
sometimes, virtually buy themselves a political office.

Avanety of solutions t? end excefswe C m;fat n expenditures have been
%Ff e These gro osed solutions include: challen |n nd overturning Bugkley 3
U |nanC||a tricter limits ("] cam algncontnbtd .and ado rPtmﬂaUB States
onstttutlona men menttoaowcmpatﬂ ﬂ)en Ing Jimits. Enactl pu IC
nanclng and stricter |m|taon cam aln] H]uttons ?ron grt, ‘estramtto
EXCessv camﬁglﬁ expn Itures. eroft ? Ewoso utlo %at ﬁ Imit
campaign spe all candidates; that can only be achieved by overtliming Buckley.

Ever increasing spending on campaigns for public office Is a serious nationwide
Broblem Whﬁe the guitﬁ)tc recoggntzes th%t gam até)ns en%mc{; 15 s aIattng few
nderstand the Iegal precedents that preventa olition, Short ot a aramatic change in
the make-up of the U.S. Supreme ourt ¥]an amendment to the United States
IContstttutlo ~can allow t eadopttono much needed statutory campaign spending
Imits



Legislative Election Reform Attempts Prior to Buckley v. Valeo
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The Case of Buckley v. Valeo
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Four members of the court, said they would decline all party spending
limits unconstitutional. Three others, agreed the limits on independent
expenditures were unconstitutional.
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Alternative Solutions to the Campaign Spending Problem:

A. Challenge and Overrule suckiey
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the prospect of overturning the suckiey ruling is ve;y slight.
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political speech if the money that allows it to reach its audience is restricted.
Specifically, the Court said that spending limits amount to "substantial and direct
restrictions on the ability of candidates, citizens, and associations to engage in protected
political expression, restrictions that the First Amendment cannot tolerate."

In 1976, the Supreme Courtin suckiey ruled that campaign contributions could
be limited to reasonable levels, but campaign expenditures and expenditures by
"independent" organizations supporting acandidate could not. The Courtsaid that
since both contributions and expenditures were expressions of speech, restrictions upon
them must undergo strict scrutiny. [FN 8 Contribution limits could be justified in
order to prevent undue influence on candidates by large contributors, but spending
limits could not, because expenditures do not necessarily involve any kind of
connection with the candidate. [FN 9] The concept that the government may restrict
the speech of some elements of our society in order to enhance the relative voice of
others is wholly foreign to the First Amendment. [FN IOj Justice W hite, dissenting,
stated, "As with campaign expenditure limits, Congress was entitled to determine that
personal wealth ought to play aless important role in political campaigns that it has in
the past. Nothing in the First Amendment stands in the way of that determination." [FN

HI

B. Public Finance

The Revenue Act of 1971 established the Presidential Election Campaign Fund. This
fund, wiiich began in 1976, provided federal subsidies to Presidential candidates on an
optional basis. However, the suckiey decision struck down the portion of the 1971 Act
that limited expenditures by political candidates. This decision created increased
interest in public financing as an alternative means of controlling campaign spending
particularly at the congressional level. In order to comply with First Amendment rights
under the suckiey ruling, however, political candidates must freely chose to accept
public financing and forgo additional contributions and expenditures. Aggressive
candidates, able to raise more from private sources than the amount offered through
government funding, typically do not choose to subject themselves to the spending

lim its.

If public financing is adopted by Congress, political action committees can be
expected to change their tactics. Once PACs are unable to make contributions directly
to candidates, PACs may redirect their money almost exclusively to independent
expenditures on behalf of chosen candidates. Unlike contributions, independent
expenditures for candidates are currently unrestricted. Thus, with PAC contribution
funds redirected toward independent expenditures on behalf of a political candidate,
total PAC spending may have even amore profound impact. Itis pointless to limit the
amount that can be contributed to acandidate or spent with his approval without also
limiting the amounts that can be spent on his behalf. The redirection of PAC dollars to
independent expenditures would further compound the current problem of excessive

campaign spending.



There is not widespread public or political support for public
financing of political campaigns.

Additional problems exist with public financing of political campaigns. Rules set
to establish public financing compliance would be difficult and expensive to administer.
Also, there is not widespread public or political support for public financing of political
campaigns. Half the states have experimented with public financing but with limited
success. States with or contemplating public financing are likely to try to find
alternatives to the checkoff and add-on systems or additional resources, including state
general funds. [FN 12) It carries the election process far from our nation's traditional
spirit of personal, private and nongovernmental involvement in elections. In the past,
Congress has been deadlocked on proposed public financing legislation. A
comprehensive agreement by Congressional members on the terms of any public
financing proposal is also necessary for its adoption, and such an agreement is highly

unlikely.

Changes in Society Warrant a U.S. Constitutional Amendment

"I wish the Constitution which is offered, had been made more perfect...as a
constitutional door is opened for amendment hereafter, the adoption of it,
under the present circumstance of the Union is in my opinion desirable."

George Washington (FN 13]

Since the U.S. Constitution was adopted, money has become much more
dominating in politics. High priced communications and extravagant campaign
techniques create endless demands for money. Money and advertising can eliminate
the need for acandidate to posses the gift of leadership, vision, or any other necessary
gualification for elected office. Modern electronic media is very expensive, but without
television ads, few federal candidates have any hope of winning. Neither the cost
demands nor the sources of money involved in today's campaigns were part of the
elections of the eighteenth century.

Thomas Jefferson realized that the natural development of our society would
necessitate corresponding revisions of our U.S. Constitution. In 1816, Jefferson said:

"Some men look at constitutions with sanctimonious reverence and deem them
like the ark or the covenant, too sacred to be touched. They ascribe to the men of
the preceding age, awisdom more than human, and suppose what they did to be
beyond amendment.. Laws and institutions must go hand in hand with the
progress of the human mind... As new discoveries are made, new truths
disclosed, and manners and opinions change with the change of circumstances,
institutions must advance also and keep pace with the times... Each generation
has the right to choose for itself the form of government it believes the most



promotive of its own happiness... A solemn opportunity of doing this every 19
or 20 years should be provided by the constitution." [FN 14]

In the 1800's the power of personal wealth, while it was a factor
in the election process, was nothing compared to what effect it
can have on elections today.

The times have indeed changed. In the 1800's the power of personal wealth,
while it was a factor in the election process, was nothing compared to what effect it can
have on elections today. Our currentsystem of campaign finance is in dire need of
reform. Years ago, the Court outlawed so-called "white primaries”, in which the white
voters, who controlled parties in the Southern states, met to decide who their candidate
would be. Today we have a "wealth primary", where wealthy contributors determine
who has the opportunity to run for office and who we have achance to vote for.
Restricting the spending of wealthy candidates from their personal resources could
have a tremendously positive and egalitarian impact on elections.

Today asuccessful campaign for aU. S. Senate seat costs many millions of
doilars - mostly for tv ads and mailings. Past campaign reforms have limited how
much any group or individual can contribute to acandidate, but the courts in cases like
suckleij, have thrown out any attempt to limit campaign spending by wealthy
candidates on their own behalf. This provides a great advantage for those with
personal wealth. Examples of self-funded candidates include: Herb Kohl, who spent
$6.1 million on his 1988 race for the Senate from Wisconsin; Frank Lautenberg of New
Jersey, in 1982 spent $5 million and Jay Rockerfeller, who spent $9 million of his own
money winning his seatin 1984. Two of the best known millionaire politicians are Ross
Perot and Steve Forbes. Mr. Perot spent $63 million of his own money to run for
president in 1992. In 1996, Mr. Forbes spent $37 million trying to become the
Republican Party's candidate for president.

Campaigns cost more than ever. A 1995 study estimated the 1992 campaign
spending at $3.2 billion. That is nearly triple the amount in 1980, $1.2 billion. These
figures cover all campaigns, but most spending involves national offices. In 1992,
presidential candidates spent about $550 million and congressional candidates another
$678 miillion. Political parties and organizations spent almost $1 billion on national
races, the rest went for state and local races. [FN 15]

"A multimillionaire has two advantages,” says Michael Waldman of Congress
Watch. "They canspend their money and they can gain instant credibility. The hardest
thing for a candidate is to jump over the hurtle of not being taken seriously. That hurtle
is primarily how much money they raise..." The amount of money that wealthy
candidates are willing to spend can scare off opponents. Consider heiress Bernadette
Castro, who has a personal fortune of at least $10 million. When she was asked how
much of herown money she was willing to spend on her Senate race, she replied,

"As much as it takes."



More than 60% of the members of Congress are now millionaires.

Congress has become acitadel of multimillionaires. More than 60% of the
members of Congress are now millionaires. More than ever, the rich have an enormous
advantage in getting elected. As campaigns become more expensive, that advantage is
growing. Federal law limits individual contributions to $1,000, except if you are giving
to your own campaign -- then the sky is the limit. The appearance of rich challengers
willing to spend alot of money may actually drive incumbent candidates into the arms
of special interests represented by PACs and big donors. A legislative body populated
by the rich does an inadequate job of representing and understanding the needs of
ordinary Americans. Ideally, politicians should be a diverse group, people with varied
life experiences. Our political system loses something valuable if personal wealth
becomes the dominate criterion for winning public office.

Today money is the key to victory - the top money getter wins nine times out of ten.

The House and Senate have approved drastically different versions of campaign-
finance reform, each containing a provision to limit the use of personal assets. Unless
there is anew Supreme Court test with an outcome different from the suckiey ruling,
that ceiling can work only as part of avoluntary scheme. Incumbents are hardly likely
to write legislation that would so obviously help those who would unseat them. Today
money is the key to victory - the top money getter wins nine times out of ten. [FN 16]

The evolution of American society since 1787 warrants a change to the U.S.
Constitution to allow statutory spending limits. A U.S. Constitutional Amendment can
make campaign spending reform possible. It could authorize the U.S. Congress, state,
and local governments to both impose sensible spending and limit contributions for
election campaigns. Jefferson's expectation that constitutions be rewritten as changing
circumstances warranted, must be remembered when courts include unlimited
campaign spending under the protection of freedom of speech. A proposal for such an
amendmentis currently before 1997's 104th Congress in U.S. Senate Joint Resolution 18.

U.S. Senate Resolutions on Campaign Spending Limits During the 104 Congress
(1995 - 1996)

U.S. Senator Fritz Hollings (D-SC) introduced Senate Joint Resolution 18 (SJR18)
in the United States Senate in 1995 during the Ist Session of the 104th Congress. SJR18
calls for an amendment to the U. S. Constitution that would allow federal, state, and
local governments to reasonably limit campaign expenditures. Senator Hollings, in
1995, said:"... as a practical reality, what suckiey says is: Yes, if you have personal
wealth, then you have access to television and you have freedom of speech. Butif you
do not have personal wealth, then you are denied access to television. Instead of
freedom of speech, you have only the freedom to shut up." [FN 17]

SJR18 currently has 10 cosponsors, 8 Democrats and 2 Republicans, however,
the resolution has been stalled in Congress. This is partially due to apprehension about
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amending the U.S. Constitution but almost certainly due to the fact that some senators
were dependent upon their personal wealth to get elected. With ademonstration of
support for SIR18 on the state level, such legislation could gain momentum in Congress.

U.S. Senator Arlen Specter (R-PA) introduced Senate Joint Resolution 48 (SIR48)
onlJanuary 26,1996, during the 2nd Session of the 104th Congress to commemorate the
20th anniversary of the suckiey decision. SJR 48 calls for an amendment to the U. S.
Constitution that would allow federal and state governments to reasonably limit
campaign expenditures. The resolution was referred to the Senate Committee on the
Judiciary butdid not receive a committee hearing.

Senator Bill Bradley (D-NJ) in 1996 presented alegislative proposal consisting of
two parts. The first, calls for amending the Constitution to give every state and the U.S.
Congress explicit authority to limit spending in campaigns and contributions from any
sources. The second, adds anew U.S. Senate General Election Campaign fund line to
each tax return, which allows all filers to designate between $1 and $5,000 as an add on
to taxes. Funds added-on by taxpayers in each state will be designated for Senate
elections in that state only. Senator Bradley's proposal attempts to restore democracy to
American elections by removing all the corrupting sources of money in campaigns and
giving voters direct control over how much money is spentin a U.S. Senate election.

The 1995-96 Alaska Legislature's Senate Joint Resolution 4

In 1995 aresolution paralleling Senator Holling's SIR18 was introduced in the
Alaska State Senate. Alaska Senate Joint {U olution 4 (SJR4) calls for aU.S.
Constitutional Convention for the purpose of adopting aU.S. Constitutional
Amendment to allow campaign spending limits to be determined by local government
legislative bodies, state legislatures, and the U.S. Congress for control of their respective
elections. Alaska's SJR4 was intended to inspire similar resolutions in other states and
show national support for SJR18. Such state action could also help build a national
support network for aU.S. Constitutional Amendment to allow campaign spending
limits. SIR 4did not pass during the 19th Alaska Legislature.

State Action For Campaign Spending Limits

Advocates for state resolutions like Alaska's SIR4 are not in favor of a U.S.
Constitutional Convention, but rather hope to pressure the U.S. Congress to act on this
issue of campaign spending reform. If other states adoptsimilar resolutions to Alaska's
SIR4, then the mere possibility of aFederal constitutional convention plays acrucial
role in bringing about constitutional reform on limiting campaign spending - even if the
convention never takes place. Once the number of states applying for the convention
nears the required two-thirds majority, Congress itself probably would pass the desired
amendment - rather than lose control of the process. On atleast one occasion this
century, the possibility ofaconvention prompted Congress to propose an amendment,
which became the Seventeenth Amendment, establishing the direct popular election of

our Senators.
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Runaway campaign spending is anationwide problem, however,
Congress is loathe to make changes that would effect their ability
to spend unlimited dollars on campaigns.

Beginning with the rise of the progressive movement in the 1890's, people
wanted to elect their U.S. Senators by direct popular vote rather than the election of
their Senators by the state legislatures. The House of Representatives passed several
resolutions proposing constitutional amendments concerning direct election, however,
the Senate refused to vote on the issue - many members felt they would lose their seats
if directly elected by the public. The Senate refused to follow the will of the people,
therefore, two-thirds of the states passed resolutions calling for a constitutional
convention, as provided for in Article V. Rather than face aconvention, the Senate
approved adirect election amendment, sending it to the states for ratification, where
upon approval of three-quarters of the states, it became the Seventeenth Amendment to
the Constitution.

Even though aconvention did not take place, the state resolutions served their
purpose by forcing the U.S. Senate to act, thus removing the congressional roadblock.
Supporters of the current campaign for aconstitutional convention to propose limiting
campaign expenditures argue that asimilar roadblock exists today. Runaway campaign
spending is anationwide problem, however, Congress is loathe to make changes that
would effect their ability to spend unlimited dollars on campaigns. Accordingly, we
must look to an alternate way to initiate change.

The U.S. Constitutional Amendment Process

"The Congress, whenever two-thirds of both Houses shall deem it necessary,
shall propose Amendments to this Constitution, or, on the Application of two-
thirds of the several States, shall call aConvention for proposing Amendments...'
— Article V, U.S. Constitution.

The Founding Fathers prescribed this process of amending the Constitution
because they knew occasionally Congress would not propose an amendment that the
people wanted and the country needed.

All 26 amendments to the U.S. Constitution have originated in Congress, and the
state-convention approach has never been used. Petition drives by the states for a
constitutional convention have had a prodding effect on Congress because of the fears
that a constitutional convention may be unlimited and arunaway convention and that
the convention may make proposals that may significantly alter the present form of
government. Four constitutional amendments have occurred because of this prodding
affect of the petition applications from the legislatures of various states, namely, the
direct election of Senators (Seventeenth Amendment), the repeal of prohibition
(Eighteenth Amendment), the limitation of presidential terms (Twenty-second
Amendment), and the presidential succession provisions (Twenty-fifth Amendment).
Moreover, the prodding affect on Congress of the petitions from thirty-two states
requesting aconstitutional convention to propose an amendment to balance the federal
budget seems to have spurred recent Congresses to actively consider the balanced
budget issue as well as propose constitutional amendments to balance the budget. [PN

181



The time is ripe to use this same process to effectuate a U.S. Constitutional
Amendment lo allow limits on camniign spending. Congress has refused to approve a
constitutional amendment to allow limiting campaign expenditures. Some may see a
call for constitutional reform by a populist movement unsettling, however, fears of a
runaway convention are exaggerated.

A Constitutional Convention Will Not Take Place

Since 1787 there have been numerous state resolutions calling for aconvention,
however, all such efforts have failed or become unnecessary due to congressional action
on aspecific amendment. Such convention calls will continue to fail in the future
because few Americans actually want aconvention and are satisfied when Congress
itself finally acts on needed constitutional reforms.

Recision Of Petitions By State Legislatures

Certain legislation in recent Congresses, providing for procedures for calling
constitutional conventions, would allow states to rescind their ratifications of a
proposed amendment of aconstitutional convention by the same process bv which they
ratified the proposed amendment up and until the time when valid ratifications by
three-fourths of the states would occur. In light of the fact that many states submit
applications to Congress for aconstitutional convention, states would not be bound to
their applications before the requisite number is reached.

Congressional Safeguards

In 1973, the American Bar Association, upon the recommendation of a Special
Constitutional Convention Study Committee, approved aresolution stating that
Congress has the power to establish procedures limiting aconvention to the subject
matter which is stated in the applications received from the state legislatures. In 1984
the Senate Judiciary Committee, citing the opinions of constitutional scholars, approved
a bill that would impose such limits on constitutional conventions and require selection

of delegates by popular election.

The process contains safeguards that would prevent delegates from expanding
their mandate. An amendment proposed on ambiguous constitutional authority would
be blocked by Congress or struck down by the Supreme Court. In addition, an
amendment would have to be ratified by Ituee quarters of the states. State legislatures
could refuse to ratify any amendments that had not stayed within the framework of the
convention. This gives the States power to stop any amendments that exceed the
convention's charge. As the amendment for the direct election of U.S. Senators
demonstrated, the threat of a constitutional convention is sometimes necessary to force
consideration of amendments that challenge the self-interests of Congress. If Congress
passes an amendment on limiting campaign expenditures, as proposed in SIR 18 by the
U.S. Senator Fritz Hollings, that proposal could combine with any identical resolution
passed by state legislatures and if three-quarters of the states ratify it, this amendment
would be added to the U.S. Constitution.
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An amendment limiting campaign expenditures would protect the rights
of our citizens by strengthening democracy. It would not limit the First
Amendment, but would clarify that the right to buy an election is not a
form of freedom of expression.

Senator Bl Bradl aspeech {o the John F Kenned&/(fchool of Governmept

s~ ted, " namen ment |t|n campa g\pex endifures rotect eng tso our
cmz ns ren nin %emo racy. [twould nof limit t eFlrs Amen ment, but

wou | t ﬁ tto buy an election Is not a form of freedom o

expressmn [l

Conclusion

Without alegally binding means of regulating spending, America's political
candidates struggle with the burden of acquiring enough money for successful
campaigns. Great temptations exist for candidates desperate to compete with big media
campaigns, to disregard where money comes from and what strings are attached to it.
As Senator Hollings has said: "The hard fact of life for a candidate is that if you are not
on TV, you are not truly in the race." [FN 20|

With the emergence of "war chest" campaign tactics, successful candidates must
be well capitalized individuals, versatile money managers, and virtually full-time
players of the fundraising game. The goals of representative democracy are not served
when the cost of entering an election campaign is beyond the means of most citizens, hi
the past few decades, candidates have spent higher and higher proportions of their time
involved in fundraising functions rather than in direct contact with the electorate.

W hile candidates are raising and spending money on more sophisticated advertising,
political candidates are drawn away from traditional, straightforward presentations of
their qualifications for public office.

Limiting spending would brmﬁ ca g fbackto th? (Pubhc b%/door -to-door
cam ég[nmg oliticians I|stewng ratfer t P lin0 aﬂdo am a|gsled bg
candl N the|r|deéls r% erthan consultants and their focus- pte?
messages, Inother words, the system waould adjust In what could verywel be a way
that |e|nV|gorates Citizen participation.

Comprehensive spending limits as proposed in SJIR 18, SIR 48 and SJR 4 would
bring down the astronomical costs of running for public office. A U.S. Constitutional
Amendment to allow for the limitation of campaign expenditures is the best solution to
neutralize the exploding costs of political campaigns in America. We can return
democracy to the people by giving them control over campaign spending, and thus,
freeing politicians from the power of money.

According to Senator Robert C. Byrd, "The Congressional campaign system has
become toxic with money. We chafe over the burden of having to take our time to go,

tin cup in hand, begging to PACs for the money to run for public office. Yet -- we have
it in our power to stop the madness."
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Growing numbers of members of Congress, state legislators and citizen groups
around the country are supporting the adoption of a constitutional amendment to limit

spending and contribution levels.

| have supported a U.S. Constitution campaign spending limit amendment for
several years and will again be sponsoring such legislation during the 1997 Alaska

legislative session.

NOW IS THE TIME TO BE BOLD AND LIMIT THE INFLUENCE
OF MONEY ON POLITICS IN AMERICA
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USPIRG, The Need For A Constitutional Amendment To Limit Campaign
Spending weContributions (1996)

Buckley v. Valeo, 424 US 1 (1976)

The recommendations by the U.S. House of Representatives Administration
Committee continued as follows:

"Such asystem as not only unfair to candidates in general, but even more so to
the electorate. The electorate is entitled to base its judgment on astraightforward
presentation of a candidate's qualifications for public office and his programs for
the Nation rather than on asophisticated advertising program which is
encouraged by the infusion of vast amounts of money.

The Committee on House Administration is of the opinion that there is a definite
need for effective and comprehensive legislation in this area to restore and
strengthen public confidence in the integrity of the political process."

The following lists a legal history regarding attempts to set federal campaign
spending limits:

1978 In the case of First National Rank of Boston v. Bellotli, 98 SCT. 1407 (1978), the
Supreme Court granted strong constitutional protection to independent
expenditures. Finding a Massachusetts statue unconstitutional and rejecting the
state's argument that corporate spending exerted an undue influence on the
outcome of "the Massachusetts referendum "destroying the confidence of the
people in the democratic process and the integrity of government", the Court
found the statue abridged the corporation's freedom of political speech. Only
when the corporate expenditures donated to influence a vote on referendum
issues materially affect the "property, business, or assets of the corporation”
would the Massachusetts statute limiting corporate expenditures be upheld.

1981 In the case of california Medical Association v. Federal Election Commission, 101
SCT 2712 (1981), the Court upheld aFECA provision limiting contributions from
individual and unincorporated associations to multicandidate action committees.
However, the Court noted that the CM A and its members were not limited in
their expenditures independently in support of acandidate or issue. Also, the
Court introduced the idea of "speech by proxy" - funds given to another entity
which are then "transformed" into political speech by someone other than the
contributor. The Court ruled that "speech by proxy" was not entitled to full first
amendment protection. 1981 In the ruling on citizens Against Rent Control v.
Berkeley , 102 SCT 434 (1981), the Court struck down a municipal ordinance that
limited individual and corporate campaign contributions in referendum
elections. Chief Justice Burger stated, "Whatever may be the interest or degree of
that interest in regulating and limiting contributions to or expenditures of a
candidate or a candidate's committees, there is no significant stale or public
interest in curtailing debate and discussion of a ballot measure." Thus, freedom
of speech as well as freedom of association was stressed. With the CARC
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decision, the distinction between contribution and expenditure was lost.
Therefore, speech bv proxv gained entitlement to full first amendment
protection. Also, Chief Justice Burger strongly suggested that the Court would
only accept one basis for restricting campaign contributions. Referring to the
Buckley case, he stated the case identified a"single narrow exception to the rule
that limits on political activity were contrary to the First Amendment." The
exception referred to the perception of undue influence of large contributors to a

candidate. ) i o i )
1982 In the case of FCilcrul Election Commission v. National F.i*ht to Work

Committee, 103 SCT 553 (1982), the Court recognized that regulation of campaign
spending needed to be addressed by Congressional action. The Court appeared
to expand the realm of possible government justifications beyond the "single
narrow exception" of corruption. In 1995, the Court dealt adevastating, possibly
fatal blow to congressional attempts to reform the campaign spending arena.
Federal Election Commission v. National Conservative Political Action Committee, 470
US 480 (1995), concerned the Presidential Election Campaign Fund Act (PECFA),
which stated that if acandidate accepted public financing for his general
campaign, then both contributions to him and expenditures on his behalf would
be limited. The Court declared PECFA unconstitutional. The Court reiterated
the "Buckley principle" that political expenditures by PACs were fully protected
first amendment speech and withdrew its own "speech by proxy" distinction.
The Court based its decision on the absence of any compelling governmental
interest stating that there was no "potential for corruption” related to PAC

expenditures.

Federal Election Commission v. Massachusetts, 479 us 238 (1986)
Austin v. Michigan Chamber of Commerce, 110 scT 1391 (1990)
Colorado Republican Parti/ v. Federal Election Commission , 116 scT 2309 (1996)
424 US 15-19

Id., at 20 - 2!

Id., at48-49

Id., at 49

State Trend Forecasts (April 1993)

George Washington, Letter to Patrick Henry, September 24,1787
Letter to S. Kerchard, January 12,1816

Newsweek, Robert). Samuelson (August 28, 1995)

Time, Janice Castro (August 3,1992)
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FN 18,

FN 19.

FN 20.

FN 21.

Congressional Record, January 17, 1995, 5-1007

In the 97th Congress, the Senate Judiciary Committee reported S.J. Res 58 on
July 10,1981, which would provide that Congress adopt a balanced budget
before the start of each fiscal year. S. Rep. No. 97-151, 97th Cong., 1st Sess.

(1981).

Senator Bill Bradley, Speech toJohn F. Kennedy School of Government, January
16.1996

Congressional Record, January 17,1995, S-1006

Senator Bill Bradlev, Speech toJohn F. Kennedy School of Government, January
16.1996
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Costs of Dropping out:

Unemployment rates for hich schccl dropouts are
mcra than twice those for high school graduates.

Nationally, each year's class cf early leavers will,
over their lifetime, cost the nation about $260 billion
in lest earnings and foregone taxes.

The lifetime lest earnings from Alaska's 1591
dropouts is over $500 million (using national
estimates).

National estimates indicate that dropouts require
35% mere social services than high schccl

graduates.

Over aten-year period, earnings have decreased 12%
for male dropouts and 9% for high schccl graduates,
while college graduates’ earnings rose 10%.

- Alaska's Adolescents: A Plan tor the Future, Alaska
Adolescent Health  Advisory Committee, Alaska
Department of Health and Social Services 'l 995) at 79.



ChalleNGe Program
P.O. Box 5727
Fort Richardson. Alaska 99505
(907) 334-6015/6017 or 800-797-2267 Fax: (907) 384-6007

ChaUeNGe Program History

In federal fiscal year 1993, the U.S. Congress enacted legislation establishing and
funding 10 pilot programs for 16-1S year-old "at-risk” youth in various states. For the
purposes of the pilot projects, "at-risk” was defined as being out of school without having
completed asecondary school education.

These projects were designed to follow a model suggested by a 1989 Rockefeller
Foundation study which combined a militarv-style residential setting with a strong community
sendee component in an effort to help these "at-risk” teens get their lives back on track.

In January of 1994, the Alaska National Guard Youth Corps began its first ChalleNGe
Program class. Forty-three young men and women graduated from this first class in June of
that year. The Alaska National Guard Youth Corps ChalleNGe Program is now in its sixth
session and has graduated 275 students.

Program Objectives

This year in .Alaska it is projected that more than 3000 high school students will leave
school before completing asecondary education. This number does not include those students
who are removed from high school programs for disciplinary reasons. Statistics supplied to
the ChalleNGe Program from other agencies indicate that 50% of high school dropouts are
not able to find employment and that 80% are regular illegal drug users.

The objective of the Alaska National Guard Youth Corps is to turn these young
Alaskans, who statistically are headed for a dismal future, into self-confident, contributing
citizens of our state and their local communities.

To accomplish this the ChalleNGe Program uses the proven methodology of the
United States armed forces. It includes an intense, disciplined, structured, military-style
residential phase 22 weeks in duration, followed by a 12 month post-residential "after-care”
phase.

Training at the ChalleNGe Program introduces students to healthy life-coping skills,
demanding physical conditioning, leadership and teamwork skills development and successes
leading to liigh self-esteem and pride.



Criteria For Admissions

Hie ChalleNGe Program does not accept ail applicants. Those applying for admission
to the program must be 16 to 18 years old. not in school, willing to commit to a drug, alcohol
and tobacco-free life while in the program, free of legal entanglements and physically and
mentally capable of completing the challenging militarv-style training program Most
importantly, all applicants to the program must have a real desire to help themselves and must
be volunteers

Program Of Studies

The residential portion of the ChalleNGe Program centers on eight “core"
components. These include pursuit of educational excellence, basic vocational skills training,
life coping skills, responsible citizenship, health, hygiene, nutrition & sex education,
community involvement through volunteer service to others, leadership & teamwork skill
development and physical Qtness.

Location

The ChalleNGe Program residential phase is conducted at the Camp Carroll Training
Site on Fort Richardson. Through a cooperative agreement with the US Army, many facilities
on Fort Richardson are available for use during ChalleNGe Program training. Students live in
upgraded military barracks withiu Camp Carroll. Medical meal and supply facilities are also
located at the training site.

The post residential portion of the program is directed by a coordinator at Camp
CarrolL but takes place the communities in which program graduates reside

Host Family « Post Residential Efforts

Students in the program who arrive from towns outside the greater Anchorage area
are supplied with host families for the duration of their stay at the ChalleNGe Program

All students are matched with post residential '‘mentors” as early in the program as
possible. These adult volunteer "mentors" are screened and trained prior to the match and
then are encouraged to build relationships with then students throughout the residential phase.

Students from outside the greater Anchorage area arc linked with local host/memor
families and with meutois from their home towns.

Menrors and graduates are expected to maintain weekly contact. Mentors are there to
help the graduates stay on track, overcome problems and sometimes be a non-threatening
friendly adult with whom students can share problems and seek advice.



Youth Corns ChalleNGe Progrnm Results

As of this mouth (September 1996), the ChalleNGe Program has graduated 275 young
men and women and rerumed them to their communities all across .Alaska. Statistically. 55 %
of program graduates are employed and 30 % are in academic or vocational training. None of
the graduates counted in these narrow success categories is currently in trouble with the law.
This 85% success rate has held constant since the first ChalleNGe Program ciass.

Benefits To The State Of Alaska

In addition to the obvious social benefits derived from redirecting young men and
women into more productive lives and away from the negative influences which surround
many today, the National Guard Youth Coips pro\ides tangible, measurable benefits to the
people ofthe State of Alaska.

Jobs & Economy: As explained earlier, at least 55% of program graduates are now
holding down jobs, paying their own way in society. These job holders create other jobs
through their productivity and spending.

Crime: About 20% of those accepted into the ChalleNGe Program had been involved
with the juvenile justice system. The life-changing experience of the ChalleNGe Program has
turned these graduates into contributing members of society. According to Governor Tony
Knowles in a speech on the state of Alaska's children, it costs an average of around S60,000
for a young person to be placed in Alaska's Youth Corrections facilities. It costs between
about $30,000 and S55.000 a year to keep an adult in prison in Alaska, according to the
Office ofthe Commissioner of the Alaska Department of Corrections.

Education: Nearly 80% of Alaska ChalleNGe Program graduates received their
General Educational Development (GED) certificates through the Youth Corps. Others have
returned to traditional high schools following graduation from the ChalleNGe Program to
complete diploma requirements. According to Alaska’'s Attorney General, 82% of those in
prison today have not completed asecondary education (GED or diploma program).

Welfare Reform: The Alaska National Guard Youth Corps offers basic academic,
vocational, and life skills training to all who qualify-. Teen parents currently receiving AFDC.
Medicaid and other support payments may qualify for this training as pan of an overall public
assistance refoim package.

Community Sendee: More than 50 organizations have received assistance in a wide
variety of community service projects performed by the students and staff of the Youth Corps
during the first five classes of the ChalleNGe Program. Agencies served by the Youth Corps
community service program include Tire Municipality of Anchorage Depanment of Farks &
Recreation. Municipal Libraries and Pon Authority', the American Heart Association. Wolf
Song of Alaska, the .Anchorage YM CA. the /Alaska Council on the Prevention of Alcohol and
Drug Abuse. .Alaskans for a Drug-Free Youth, the Eagle River Bear Paw Festival, and the
Fort Richardson Post Chapels. During ChalleNGe Program Class 96-1. more than 5,000 hours
of volunteer service to others was performed by the Youth Corps students and staff.



Program Funding And Costs

The cost of operating the ChalleNGe Program during its initial years has ranged
between 53.1 million and S2.8 million. Funding has been entirely provided by the federal
government through the National Guard Bureau to the State of Alaska's Department of
Military & Veterans Affairs.

The average cost per graduate, not including a S2.200 stipend for further education or
job placement assistance, is about S 15.300.

Future Program Funding And Costs

According to program managers within the Department of Defense, the federal
government has and will provide just enough funding to allow the Alaska National Guard
ChalleNGe Program to graduate one class in calendar year 1997. Federal fundina for all
ChalleNGe Programs is scheduled to run out at the end oflJuly, 1997.

During the 1997 legislative session, the State of Alaska must decide whether to
continue Youth Corps funding either in whole or in partnership with the federal government,
or to allow the program to close its doors.

This Document Prepared By:
Edward Wicher (SSG),
384-6120/60 lo ((Revised: Oct 1996))



From The Finn! Report OfThe Governor’'s Conference On Youth & Justice

What The State Can Do

Provide Funding For the Operation of the
Youth Corps Challenge Program

Problem: Tne National Guard “Youth Corps Challenge Program™ has proven itself
to be remarkably effective in turning around “at-risk" kids. Federal
funding for the program will lapse at the end of this fiscal year. Unless
state funding isprovided, this very valuable program could be terminated.

SO lution. In 1994, the federal government provided funds to the Alaska
National Guard to participate in a pilot project for 16 to 18 year old
"at-risk" youth who had dropped out of school. Within the
structure of a military-style residential living program, participants
undergo an intensive 22-week program to enhance success and
personai excellence. The program also provides a 12-month post-
residential follow-up. The program is now conducting its sixth
class. Federal funding for the program will lapse at the end of July
1997. The state should undertake every effort to ensure that the
program continues even after the federal funding stops.

Of the 199 youths who had participated in the program as of
January 1996, 145 received their high school diploma and over 30
others returned to high school. With the addition of the members
of Class 96-1, the program has now graduated 275 students.
Eighty-five percent of all participants have been placed in jobs or
are continuing education programs.

The individual success stories are a testament to the effectiveness
of the program. Youth who were disenfranchised and adrift, with
no life purpose or direction, have realized personal success and
have made contributions that benefit everyone in the state. The
average cost per participant is about $17,000. This is a small
fraction of what society might spend on these "at-risk" youth if
they ended up on welfare or in and out of our mental health and
substance abuse treatment programs and jails.

State
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