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p r i v a c y . 9 T o  s u p p o r t  t h i s  a r g u m e n t ,  V H A  c i t e s  n e w s p a p e r  a r t i c l e s  

a n d  o t h e r  b i l l s  i n t r o d u c e d  c o n t e m p o r a n e o u s l y  w i t h  t h e  a d o p t i o n  o f  

a r t i c l e  I, s e c t i o n  22.

T h e  o n l y  i n f o r m a t i v e  l e g i s l a t i v e  h i s t o r y  c o n s i s t s  o f  t h e  

p r i v a c y  a m e n d m e n t  a s  o r i g i n a l l y  p r o p o s e d . 10 T h e  e a r l i e s t  f o r m  o f  

t h e  p r o p o s e d  a m e n d m e n t  s t a t e d :

S e c t i o n  22. R i g h t  o f  P r i v a c y .  T h e  r i g h t  

o f  t h e  p e o p l e  t o  p r i v a c y  i n  t h e i r  o p i n i o n s ,

_ p e r s o n s ,  f a m i l i e s ,  r e p u t a t i o n s  a n d  p r o p e r t y  i s  

r e c o g n i z e d  a n d  s h a l l  n o t  b e  v i o l a t e d .  N e i t h e r  

w a r r a n t s  n o r  w r i t s  o f  i n v e s t i g a t i o n  i n  

• a b r o g a t i o n  o f  p r i v a c y  s h a l l  i s s u e ,  e x c e p t  u p o n  

p r o b a b l e  c a u s e  a n d  u p o n  a s h o w i n g  o f  a  

l e g i t i m a t e  a n d  p r e s s i n g  n e e d ,  s u p p o r t e d  b y  

o a t h  o r  a f f i r m a t i o n ,  p a r t i c u l a r l y  d e s c r i b i n g  
t h e  i n f o r m a t i o n  o r  d a t a  s o u g h t  a n d  t h e  p e r s o n  

w h o s e  p r i v a c y  m a y  b e  a f f e c t e d ,  a n d  

p a r t i c u l a r l y  s e t t i n g  f o r t h  t h e  r e a s o n s  f o r  t h e  

s e a r c h  o r  i n v e s t i g a t i o n .  T h e  l e g i s l a t u r e  
s h a l l  p r o v i d e  f o r  t h e  p r o s e c u t i o n  a n d  
p u n i s h m e n t  o f  p u b l i c  o f f i c i a l s  a n d  p r i v a t e  

p a r t i e s  w h o  a c t  i n  v i o l a t i o n  o f  t h i s  s e c t i o n ,  
a n d  s h a l l  p r o v i d e  c i v i l  r e m e d i e s  t o  r e d r e s s  

a n d  p r e v e n t  s u c h  v i o l a t i o n s .  T h e  l e g i s l a t u r e  

s h a l l  p r o v i d e  f o r  t h e  p r o t e c t i o n  a n d  s e c u r i t y  
o f  i n f o r m a t i o n  a v a i l a b l e  t o  t h e  S t a t e  t o  t h e  

e x t e n t  n e c e s s a r y  t o  p r o t e c t  t h e  r i g h t s  o f  t h e  

i n d i v i d u a l  r e c o g n i z e d  i n  t h i s  s e c t i o n  a n d  

s h a l l  f u r t h e r  p r o v i d e  f o r  t h e  p r o t e c t i o n  a n d

T h e  A l a s k a  S t a t e  H o s p i t a l  a n d  N u r s i n g  H o m e  A s s o c i a t i o n ,  

a r g u e s  o n l y  t h a t  t h e  " l e g i s l a t i v e "  h i s t o r y  o f  t h e  a m e n d m e n t  

p r e v e n t s  t h i s  c o u r t  f r o m  a p p l y i n g  t h e  p r i v a c y  p r o v i s i o n  o f  t h e  

c o n s t i t u t i o n  t o  p r i v a t e  p a r t i e s .  W e  h a v e  a l r e a d y  e s t a b l i s h e d  t h a t  

p r o p o s i t i o n .  L u e d t k e  v. N a b o r s  A l a s k a  D r i l l i n g .  I n c . . 7 6 8  P . 2 d
1 1 2 3 ,  1 1 3 0  ( A l a s k a  1 9 8 9 ) .

T h e  A l a s k a  S t a t e  H o s p i t a l  a n d  N u r s i n g  H o m e  A s s o c i a t i o n  

a r g u e s  t h a t  a  s u m m a r y  o f  a H o u s e  J u d i c i a r y  C o m m i t t e e  m e e t i n g  d u r i n g  
w h i c h  t h e  p r o p o s e d  a m e n d m e n t  w a s  m o d i f i e d  i s  e v i d e n c e  t h a t  t h e  

p r i v a c y  c l a u s e  w a s  i n t e n d e d  t o  a p p l y  o n l y  t o  i n f o r m a t i o n a l  p r i v a c y .  

T h e  m e e t i n g  s u m m a r y  i s  l a r g e l y  a  d e b a t e  o v e r  g r a m m a r  a n d  s t y l e  a n d  

p r o v i d e s  n o  i n f o r m a t i o n  w h i c h  a l t e r s  o u r  i n t e r p r e t a t i o n  o f  a r t i c l e  

I, s e c t i o n  22. H. J u d .  C o m m ,  m i n u t e s  a t  3 1 8 - 1 9 ,  7 t h  L e g . ,  1 s t

S e s s .  ( M a y  3 0 ,  1 9 7 2 ) .
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s e c u r i t y  o f  i n f o r m a t i o n  g a t h e r e d  u n d e r  t h i s  
s e c t i o n  b y  t n e  S t a t e .

1 9 7 2  S e n a t e  J o i n t  R e s o l u t i o n  N o .  68, 7 t h  L e g . ,  2 d  S e s s .  W h i l e  t h e

i n i t i a l  d r a f t  o f  t h e  a m e n d m e n t  a t t e m p t e d  t o  s p e c i f y  p r i v a c y

i n t e r e s t s  t o  b e  p r o t e c t e d ,  t h e  f i n a l  c o n s t i t u t i o n a l  a m e n d m e n t

s i m p l y  p r o t e c t e d  t h e  r i g h t  o f  t h e  p e o p l e  t o  p r i v a c y .  T h e  p l a i n

l a n g u a g e  o f  a r t i c l e  I, s e c t i o n  2 2  i s  a  b r o a d  p r o t e c t i o n  o f  p r i v a c y

r i g h t s .  T h e  l e g i s l a t i v e  h i s t o r y  i s  i n s u f f i c i e n t  t o  l i m i t  t h e

g e n e r a l  l a n g u a g e  o f  t h e  p r i v a c y  a m e n d m e n t .

C. . yHA!.s A b o r t i o n  P o l i c y  .Is S u b j e c t  t o  t h e  P r o v i s i o n s  o !  t h e  
A l a s k a  C o n s t i t u t i o n .

W e  p r e v i o u s l y  e  d e t e r m i n e d  t h a t  a  h o s p i t a l  m a y  b e  a  

" q u a s i - p u b l i c "  i n s t i t u t  S t o r r s  v. L u t h e r a n  H o s p s .  a n d  H o m e s

S o c ' y  o f  A m .  . In c .  f 6 0 9  P . 2 d  24 ( A l a s k a  1 9 8 0 ) .  I n  S t o r r s , w e  h e l d  

t h a t  a  q u a s i - p u b l i c  h o s p i t a l  " c a n n o t  v i o l a t e  d u e  p r o c e s s  . . .  i n  

d e n y i n g  s t a f f  p r i v i l e g e s . 1,11 I d . a t  2 8 .  T h e  h o s p i t a l  w a s  q u a s i ­

p u b l i c  b e c a u s e :  (1) i t  w a s  t h e  o n l y  h o s p i t a l  s e r v i n g  t h e  c o m m u n i t y ;

(2) t h e  c o n s t r u c t i o n  o f  t h e  h o s p i t a l  w a s  f u n d e d  i n  s i g n i f i c a n t  p a r t  

b y  S t a t e  a n d  f e d e r a l  g r a n t s ;  a n d  (3) o v e r  t w e n t y - f i v e  p e r c e n t  o f  

t h e  f u n d s  r e c e i v e d  f o r  h o s p i t a l  s e r v i c e s  c a m e  f r o m  G o v e r n m e n t a l  

s o u r c e s .  I d . S t o r r s  e s t a b l i s h e d  t h a t  a  q u a s i - p u b l i c  m e d i c a l

O n e  s t a t e  c o u r t  h a s  r e j e c t e d  t h i s  a p p l i c a t i o n  o f  

p r o c e d u r a l  d u e  p r o c e s s  t o  p r i v a t e  h o s p i t a l s .  S e e  H o t t e n t o t  v. M i d -  

M a i n e  M e d .  C t r . , 5 4 9  A . 2 d  3 6 5 ,  3 6 8  (Me. 1 9 8 8 ) .  A t  l e a s t  e i g h t  

o t h e r  s t a t e s  h a v e  c o n c l u d e d  t h a t  p r i v a t e  h o s p i t a l s  m u s t  f o l l o w  

p r o c e d u r a l  d u e  p r o c e s s  f o r  p h y s i c i a n  s t a f f i n g  d e c i s i o n s .  I d . a t  
3 6 8  n .4.
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f a c i l i t y  i s  b o u n d  t o  p r o t e c t  c o n s t i t u t i o n a l  r i g h t s  a f f e c t e d  b y  t h e  

a d m i n i s t r a t i o n  o f  t h e  h o s p i t a l . 12

T h e  e l e m e n t s  t h a t  l e d  u s  t o  c o n c l u d e  t h a t  t h e  h o s p i t a l  i n  

S t o r r s  w a s  q u a s i - p u b l i c  s h o w  t h a t  t h e  h o s p i t a l  i n  t h i s  c a s e  i s  

q u a s i - p u b l i c ;  t h u s ,  t h e  c o n d u c t  o f  V H A  q u a l i f i e s  a s  " s t a t e  a c t i o n , "  

m e a n i n g  t h a t  i t  " m a y  b e  f a i r l y  t r e a t e d  a s  [ t h e  a c t i o n ]  o f  t h e  S t a t e  

i t s e l f . "  J a c k s o n  v. M e t r o p o l i t a n  E d i s o n  C o . , 4 1 9  U . S .  3 4 5 ,  3 5 1  

( 1 9 7 4 ) ,  q u o t e d  .in U n i t e d  S t a t e s  J a v c e e s  v. P i c h a r d e t . 6 6 6  P . 2 d  

1 0 0 8 ,  3 0 1 3  ( A l a s k a  1 9 8 3 ) .

I n  o r d e r  t o  d e t e r m i n e  w h e t h e r  t h e  h o s p i t a l  o p e r a t e d  b y  

V H A  i s  a  q u a s i - p u b l i c  i n s t i t u t i o n ,  w e  l o o k  t o  a n u m b e r  o f  f a c t o r s ,  

j u s t  a s  w e  d i d  i n  S t o r r s . F i r s t ,  V H A  h a s  a  s p e c i a l  r e l a t i o n s h i p  

w i t h  t h e  S t a t e  t h r o u g h  t h e  S t a t e ' s  C e r t i f i c a t e  o f  N e e d  p r o g r a m .  

U n d e r  t h i s  p r o g r a m ,  t h e  S t a t e  m u s t  r e v i e w  a n d  a p p r o v e  e x p e n d i t u r e s  

o f  o n e  m i l l i o n  d o l l a r s  o r  m o r e  f o r  c o n s t r u c t i o n  o r  a l t e r a t i o n  o f  a 

h e a l t h  c a r e  f a c i l i t y .  A S  1 8 . 0 7 . 0 3 1 .  T h e  D e p a r t m e n t  o f  H e a l t h  a n d  

S o c i a l  S e r v i c e s  d e t e r m i n e s  w h e t h e r  t o  g r a n t  a  C e r t i f i c a t e  o f  N e e d

V H A  a r g u e s  t h a t  c o n s t i t u t i o n a l  d u e  p r o c e s s  w a s  n e v e r  a t  

i s s u e  i n  S t o r r s  b e c a u s e  t h e  h o s p i t a l  s t i p u l a t e d  t h a t  D r .  S t o r r s  w a s  

e n t i t l e d  t o  d u e  p r o c e s s .  W e  h a v e  s t a t e d ,  h o w e v e r ,  t h a t  S t o r r s  w a s  

a  c o n s t i t u t i o n a l  d u e  p r o c e s s  c a s e .  K i e s t e r  v. H u m a n a  H o s p .  A l a s k a .  

Iiic«./ 8 4 3  P . 2 d  1219, 1 2 2 3  n . 2  ( A l a s k a  1 9 9 2 ) ;  s e e  a l & Q  A m e r a d a  H e s s  

P i p e l i n e  .C o r p .  v . - A l a s k a  P u b ,  .U.til, C o m m ' n ,  7 1 1  p . 2d  1170, u s o  
( A l a s k a  1 9 8 6 )  ( r e l y i n g  o n  S t o r r s  t o  f i n d  t h e  r i g h t  t o  a n  i m p a r t i a l  

d e c i s i o n  m a k e r  b a s i c  t o  a g u a r a n t e e  o f  d u e  p r o c e s s ) . F u r t h e r m o r e ,  

t h e  S t o r r s  c o u r t  w o u l d  n o t  h a v e  n e e d e d  t o  a d d r e s s  w h e t h e r  D r .  

S t o r r s  r e c e i v e d  d u e  p r o c e s s  w e r e  h e  n o t  e n t i t l e d  t o  i t .  T h e  

d e t e r m i n a t i o n  t h a t  d u e  p r o c e s s  a p p l i e d  w a s  m a t e r i a l  t o  t h e  h o l d i n g .
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b a s e d  o n  h e a l t h  c a r e  d e m a n d  a n d  r e s o u r c e s .  A S  1 3 . 0 7 . 0 4 l . 13 T h i s  

p r o g r a m  c r e a t e s  i n  V H A  a  t y p e  o f  h e a l t h  c a r e  m o n o p o l y .  I n d e e d ,  V H A  

i s  t h e  o n l y  h o s p i t a l  s e r v i n g  t h e  M a t - S u  V a l l e y ,  j u s t  a s  t h e  

h o s p i t a l  i n  S t o r r s  w a s  t h e  o n l y  h o s p i t a l  s e r v i n g  t h e  F a i r b a n k s  

a r e a .  T h e  p u b l i c  n e e d  f o r  m e d i c a l  f a c i l i t i e s  m a k e s  t h i s  s o r t  o f  

r e g u l a t i o n  e s s e n t i a l .  H o w e v e r ,  s u c h  m o n o p o l y  p r i v i l e g e s  m a y  n o t  b e  

u s e d  b y  V H A  t o  l i m i t  a c c e s s  t o  l a w f u l  m e d i c a l  p r o c e d u r e s  f o r  m o r a l  

o r  r e l i g i o u s  r e a s o n s .

S e c o n d ,  V H A  haL, r e c e i v e d  c o n s t r u c t i o n  f u n d s ,  l a n d ,  a n d  

o p e r a t i n g  f u n d s  f r o m  t h e  S t a t e ,  l o c a l ,  a n d  f e d e r a l  g o v e r n m e n t s , 14 

i n c l u d i n g  m o r e  t h a n  t e n  m i l l i o n  d o l l a r s  f o r  c o n s t r u c t i o n  f r o m  t h e  

S t a t e  a n d  a  g r a n t  o f  f i v e  a c r e s  o f  p u b l i c  l a n d  f r o m  t h e  C i t y  o f  

P a l m e r . 15 M o n e y  f r o m  t h e  c i t y  a n d  b o r o u g h  c a m e  f r o m  p a s s - t h r o u g h

A S  1 8 . 0 7 . 0 4 1  p r o v i d e s :

T h e  o f f i c e  s h a l l  g r a n t  a  s p o n s o r  a 
c e r t i f i c a t e  o f  n e e d  o r  m o d i f y  a c e r t i f i c a t e  o f  

n e e d  i f  t h e  a v a i l a b i l i t y  a n d  q u a l i t y  o f  

e x i s t i n g  h e a l t h  c a r e  r e s o u r c e s  o r  t h e  

a c c e s s i b i l i t y  t o  t h o s e  r e s o u r c e s  i s  l e s s  t h a n  

t h e  c u r r e n t  o r  p r o j e c t e d  r e q u i r e m e n t  f o r  

h e a l t h  s e r v i c e s  r e q u i r e d  t o  m a i n t a i n  t h e  g o o d  

h e a l t h  o f  c i t i z e n s  o f  t h i s  s t a t e .

14 V H A ' s  a s s e t s  t o t a l e d  $ 3 1 . 7  m i l l i o n  a s  o f  D e c e m b e r  3 1 ,  

1 9 9 3 .  B e t w e e n  1 9 8 5  a n d  1 9 9 3 ,  V H A  p r o v i d e d  $ 3 7 . 5  m i l l i o n  i n  

u n r e i m b u r s e d  c a r e .  i n  1 9 9 1 ,  1 4 . 7 1 %  a n d  5 . 9 8 %  o f  V H A ' s  g r o s s

r e c e i p t s  w e r e  f r o m  M e d i c a r e  a n d  M e d i c a i d  r e s p e c t i v e l y .  V H A ' s  
A p r i l  1 9 9 3  C e r t i f i c a t e  o f  N e e d  a p p l i c a t i o n  t o  t h e  S t a t e  s h o w e d  t h a t  

M e d i c a r e  a n d  M e d i c a i d  r e c e i p t s  t o t a l  a p p r o x i m a t e l y  $ 3 . 7 5  m i l l i o n  t o  

$ 5 . 1  m i l l i o n  f o r  t h e  1 9 9 0 ,  1 9 9 1 ,  a n d  1 9 9 2  f i s c a l  y e a r s .  T h i s  i s  

a p p r o x i m a t e l y  2 5 %  o f  V H A ' s  p a t i e n t  r e v e n u e s  f o r  t h o s e  t h r e e  y e a r s .

T h e  A l a s k a  S t a t e  H o s p i t a l  a n d  N u r s i n g  H o m e  A s s o c i a t i o n  

a r g u e s  t h a t  m o n e y  r e c e i v e d  u n d e r  t h e  f e d e r a l  H i l l - B u r t o n  A c t  c a n n o t  

b e  u s e d  a s  a b a s i s  f o r  r e q u i r i n g  h o s p i t a l s  t o  p e r f o r m  a b o r t i o n s .  

4 2  U . S . C .  S 3 0 0 a - 7 ( b ) .  T h e  r e c o r d  d o e s  n o t  s h o w  t h a t  a n y  H i l l -

c o n t i n u e d . . . )
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g r a n t s  f r o m  the. S t a t e  l e g i s l a t u r e . 16 V H A  i s  r e q u i r e d  t o  o p e r a t e  a s  

a  " p u b l i c  f a c i l i t y "  u n d e r  S t a t e  l a w s  g o v e r n i n g  t h e  p a s s - t h r o u g h  

g r a n t s  f r o m  t h e  s t a t e  t o  t h e  c i t y  a n d  b o r o u g h .  A S  3 7 . 0 5 . 3 1 5 ( a )  a n d

(c) . F i n a l l y ,  a s i g n i f i c a n t  p o r t i o n  o f  t h e  o p e r a t i n g  f u n d s  V H A  

r e c e i v e s  f o r  h o s p i t a l  s e r v i c e s  c o m e s  f r o m  g o v e r n m e n t a l  s o u r c e s .  W e  

a l s o  c o n s i d e r  t h e  f a c t  t h a t  t h e  h o s p i t a l  i s  a  c o m m u n i t y  h o s p i t a l  

w h o s e  b o a r d  i s  e l e c t e d  b y  a p u b l i c  m e m b e r s h i p .  A s  t h e  s u p e r i o r  

c o u r t  n o t e d ,  t h e  p u b l i c  g o v e r n a n c e  s t r u c t u r e  " s t r o n g l y  f a v o r s  a 

f i n d i n g  t h a t  t h e  h o s p i t a l  i s  ' q u a s i - p u b l i c . ' "

V H A  a r g u e s  t h a t  t h e  S t o r r s  q u a s i - p u b l i c  c r i t e r i a  a r e  

l i m i t e d  t o  d e t e r m i n i n g  w h e t h e r  a  h o s p i t a l  m u s t  a f f o r d  d u e  p r o c e s s  

i n  s t a f f i n g  d e t e r m i n a t i o n s  a n d  s h o u l d  n o t  b e  e x t e n d e d  t o  r e q u i r e  

. h o s p i t a l s  t o  p r o t e c t  o t h e r  c o n s t i t u t i o n a l  r i g h t s .  V H A  r e l i e s  o n  

l a n g u a g e  i n  K i e s t e r , w h i c h  d i s c u s s e s  l i m i t a t i o n s  o n  j u d i c i a l  r e v i e w  

t o  a v o i d  i n t r u d i n g  u p o n  a  h o s p i t a l ' s  r e c o g n i z e d  e x p e r t i s e  i n  

e v a l u a t i n g  m e d i c a l  q u a l i f i c a t i o n s .  K i e s t e r  v. H u m a n a  H o s p .  A l a s k a .

1 5 ( . . . c o n t i n u e d )

B u r t o n  m o n e y  w a s  u s e d  w h e n  t h e  f a c i l i t i e s  w e r e  r e b u i l t  i n  t h e  e a r l y  
1 9 8 0 s .

T h e  s t a t u t e  a l l o w i n g  p a s s - t h r o u g h  g r a n t s  r e q u i r e s  t h e  

m u n i c i p a l i t y  t o  a g r e e  t h a t  t h e  f a c i l i t i e s  a n d  s e r v i c e s  p r o v i d e d  b y  

t h e  g r a n t  w i l l  b e  a v a i l a b l e  f o r  t h e  u s e  o f  t h e  g e n e r a l  p u b l i c ,  a n d  

t h a t  t h e  m u n i c i p a l i t y  w i l l  o p e r a t e  a n d  m a i n t a i n  t h e  f a c i l i t y  f o r  
t h e  p r a c t i c a l  l i f e  o f  t h e  f a c i l i t y .  A S  3 7 . 0 5 . 3 1 5 ( a )  a n d  (c) . T h i s  

i s  a n  a d d i t i o n a l  i n d i c a t i o n  t h a t  V H A  is a q u a s i - p u b l i c  i n s t i t u t i o n .  

S e e  1 9 8 6  I n f o r m a l  O p .  A t t ' y  G e n .  1 (Apr. 8, 1 9 8 2 )  ( s t a t i n g  t h a t  

m u n i c i p a l i t y  . a c c e p t i n g  f u n d s  f o r  c o n s t r u c t i o n  o f  a p u b l i c  f a c i l i t y  

m u s t  e n s u r e  t h e  o p e r a t i o n  a n d  m a i n t e n a n c e  o f  t h e  f a c i l i t y ,  e v e n  i f  

t h e  f a c i l i t y  w i l l  b e  o w n e d  a n d  o p e r a t e d  b y  a  p r i v a t e  n o n - p r o f i t  

o r g a n i z a t i o n ) ;  s e e  a l s o  1 9 9 1  I n f o r m a l  O p .  A t t ' y  G e n .  1 9  ( S e p t .  2 2 ,  

1 9 8 6 )  ( i n d i c a t i n g  t h a t  t h e  S t a t e  m a y  h a v e  a  c a u s e  o f  a c t i o n  a g a i n s t  

a  c i t y  t h a t  a l l o w s  a f a c i l i t y  f u n d e d  b y  p a s s - t h r o u g h  g r a n t s  t o  b e  
c o n v e r t e d  t o  p r i v a t e  u s e ) .
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I n c . . 8 4 3  P . 2 d  1 2 1 9 ,  1 2 2 3  ( A l a s k a  1 9 9 2 ) .  H o w e v e r ,  n o  m e d i c a l

q u a l i f i c a t i o n  o r  d e c i s i o n  i s  a t  i s s u e  h e r e .  N e i t h e r  t h e  i s s u e  

w h e t h e r  t h e  h o s p i t a l  i s  q u a s i - p u b l i c ,  n o r  t h e  i s s u e  w h e t h e r  t h e  

a b o r t i o n  p o l i c y  i s  i n v a l i d  o n  c o n s t i t u t i o n a l  g r o u n d s ,  i n v o l v e s  

i n t r u d i n g  o n  a  m e d i c a l  d e c i s i o n  t h a t  ~\s w i t h i n  t h e  h o s p i t a l ' s  

e x p e r t i s e .  L i k e w i s e ,  V H A  h a s  a c k n o w l e d g e d  t h a t  i t s  a b o r t i o n  p o l i c y  

i s  n o t  a  m e d i c a l  p o l i c y ,  b u t  o n e  f o u n d e d  o n  " s i n c e r e  m o r a l  

c o n s c i e n c e . "  T h e  s c o p e  a n d  a p p l i c a t i o n  o f  t h e  A l a s k a  C o n s t i t u t i o n  

t o  t h i s  k i n d  o f  p o l i c y  p r e s e n t s  a q u e s t i o n  o f  l a w  t h a t  i s  w i t h i n  

t h i s  c o u r t ' s  e x p e r t i s e .

C o n s i d e r i n g  a l l  f a c t o r s  s i m i l a r  t o  t h o s e  f o u n d  p e r s u a s i v e  

i n  S t o r r s , w e  c o n c l u d e  t h a t  t h e  h o s p i t a l  o p e r a t e d  b y  V H A  i s  a 

q u a s i - p u b l i c  h o s p i t a l .  I t s  p o l i c y  c o n c e r n i n g  a b o r t i o n  m u s t  c o m p l y  

w i t h  t h e  A l a s k a  C o n s t i t u t i o n .

d . Y H A - H a s  ■ No £ _ D ,e m p n s f c c a t e d  _ a _.Com p e l l i n  j _ . S . t a t e _ I n t e r e s t .  
J u s t i f y i n g  I t s  A b o r t i o n  P o l i c y .

S i n c e  V H A  i s  a q u a s i - p u b l i c  i n s t i t u t i o n ,  i t s  p o l i c i e s  a r e  

s u b j e c t  t o  t h e  l i m i t a t i o n s  w h i c h  t h e  A l a s k a  C o n s t i t u t i o n  i m p o s e s  o n  

l e g i s l a t i o n  a n d  g o v e r n m e n t -  r e g u l a t i o n s .  U n d e r  A l a s k a ' s

C o n s t i t u t i o n ,  t h e r e  i s  a p r o t e c t e d  r i g h t  t o  a n  a b o r t i o n ;  a n d  V H A ' s  

p o l i c y  i n t e r f e r e s  w i t h  t h a t  r i g h t .  S i n c e  t h e  r i g h t  i s  f u n d a m e n t a l ,  

i t  c a n n o t  b e  i n t e r f e r e d  w i t h  u n l e s s  t h e  i n t e r f e r e n c e  i s  j u s t i f i e d  

b y  a  c o m p e l l i n g  s t a t e  i n t e r e s t .  F u r t h e r ,  a s s u m i n g  t h e  e x i s t e n c e  o f  

s u c h  a n  i n t e r e s t ,  t h e r e  a l s o  m u s t  b e  n o  l e s s  r e s t r i c t i v e  m e a n s  b y  

w h i c h  t h e  i n t e r e s t  m i g h t  b e  a d v a n c e d . 17 I n  r e  A . B . , 7 9 1  P . 2 d  6 1 5 ,

W e  h a v e  u s e d  b o t h  t h e  c o m p e l l i n g  s t a t e  i n t e r e s t / l e a s t

( c o n t i n u e d . ..)
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1 9 8 1 ) .  V H A  h a s  n o t  d e m o n s t r a t e d  a c o m p e l l i n g  s t a t e  i n t e r e s t  

j u s t i f y i n g  i t s  p o l i c y .  I t  h a s  n o t  a d v a n c e d  a n y  m e d i c a l ,  s a f e t y ,  o r  

o t h e r  p u b l i c - w e l f a r e  i n t e r e s t  t o  j u s t i f y  p r e c l u d i n g  e l e c t i v e  

a b o r t i o n s .  V H A  h a s  s t a t e d  u n e q u i v o c a l l y  t h a t  i t s  p o l i c y  i s  a  

m a t t e r  o f  c o n s c i e n c e ,  a n d  n o t  a  m e d i c a l ,  s a f e t y ,  o r  e c o n o m i c  i s s u e .  

A s  V H A  c a n n o t  r a i s e  a  f r e e  e x e r c i s e  c l a i m , 18 t h i s  d o e s  n o t  a m o u n t  

t o  a  c o m p e l l i n g  s t a t e  i n t e r e s t .

E. A l a s k a  S t a t u t e  lS_..U5.^PlQ.(b) I s  Unc.Q n s . t i t u t i . Q n a l  t o  t h e  
. E x t e n t  I t  A p p l i e s  t o  Q u a s i - P u b l i c  I n s t i t u t i o n s .

V H A  a r g u e s  t h a t  e v e n  i f  t h e  A l a s k a  C o n s t i t u t i o n  

e n c o m p a s s e s  t h e  r i g h t  t o  a n  a b o r t i o n ,  a n d  e v e n  i f  t h e  h o s p i t a l  i s  

a  q u a s i - p u b l i c  i n s t i t u t i o n ,  t h e  l e g i s l a t u r e  a l r e a d y  h a s  a d d r e s s e d  

t h e  i s s u e  i n  A S  1 8 . 1 6 . 0 1 0 ( b ) , 19 a n d  h a s  d e t e r m i n e d  t h a t  a  " h o s p i t a l

6 2 1  ( A l a s k a  1 9 9 0 )  a n d  V o g l e r  v. M i l l e r . 6 5 1  P . 2 d  1, 5 ( A l a s k a

17 ( . . . c o n t i n u e d )

r e s t r i c t i v e  m e a n s  t e s t  a n d  t h e  l e g i t i m a t e  s t a t e  i n t e r e s t / c l o s e  a n d  

s u b s t a n t i a l  r e l a t i o n s h i p  t e s t  i n  t h e  p r i v a c y  c o n t e x t .  S e e  J o n e s  v. 

J . e n n i n g s ,  7 8 8  P . 2 d  7 3 2 ,  7 3 7 - 3 8  ( A l a s k a  1 9 9 0 ) ;  S t a t e  v. E r i c k s o n . 

5 7 4  P . 2 d  1 ( A l a s k a  1 9 7 8 ) ;  B a v i n , 5 3 7  P . 2 d  a t  5 0 4 .  H o w e v e r ,

" [ w ] h e r e  t h e  r i g h t  t o  p r i v a c y  i s  m a n i f e s t e d  i n  t e r m s  o f  i n t e r e s t s  

. . . s q u a r e l y  w i t h i n  p e r s o n a l  a u t o n o m y , "  a s  h e r e ,  w e  u s e  t h e

c o m p e l l i n g  s t a t e  i n t e r e s t  t e s t .  E r i c k s o n , 5 7 4  P . 2 d  a t  2 2 ,  n . 1 4 4 .

S e e  i n f r a  n o t e  20. N o t h i n g  s a i d  i n  t h i s  o p i n i o n  s h o u l d  
b e  t a k e n  t o  s u g g e s t  t h a t  a q u a s i - p u b l i c  h o s p i t a l  c o u l d  h a v e  a 

p o l i c y  b a s e d  o n  t h e  r e l i g i o u s  t e n e t s  o f  i t s  s p o n s o r s  w h i c h  c o u l d  b e  

a  c o m p e l l i n g  s t a t e  i n t e r e s t .  R e c o g n i z i n g  s u c h  a  p o l i c y  a s  

" c o m p e l l i n g "  c o u l d  v i o l a t e  t h e  E s t a b l i s h m e n t  C l a u s e  o f  t h e  F i r s t  

A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  A s  t h i s  p o i n t  i s  n o t  
r a i s e d ,  w e  d o  n o t  r u l e  o n  it.

19 A S  1 8 . 1 6 . 0 1 0 ( b )  p r o v i d e s :

N o t h i n g  i n  t h i s  s e c t i o n  r e q u i r e s  a 
h o s p i t a l  o r  p e r s o n  t o  p a r t i c i p a t e  i n  a n  

a b o r t i o n ,  n o r  i s  a h o s p i t a l  o r  p e r s o n  l i a b l e  

f o r  r e f u s i n g  t o  p a r t i c i p a t e  i n  a n  a b o r t i o n

( c o n t i n u e d . ..)
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m a y  d e c l i n e  t o  o f f e r  a b o r t i o n s  f o r  r e a s o n s  o f  m o r a l  c o n s c i e n c e . "

V H A  a r g u e s  t h a t  " [ c o n s i s t e n t  w i t h  i t s  p r e v i o u s  a p p r o a c h  t o  t h e

h i g h l y - s e n s i t i v e  q u e s t i o n  o f  a b o r t i o n ,  t h i s  C o u r t  s h o u l d  d e f e r  t o

t h e  c o n s i d e r e d  j u d g m e n t  o f  t h e  l e g i s l a t u r e . "  H o w e v e r ,  w e  c a n n o t

d e f e r  t o  t h e  l e g i s l a t u r e  w h e n  i n f r i n g e m e n t  o f  a  c o n s t i t u t i o n a l

r i g h t  r e s u l t s  f r o m  l e g i s l a t i v e  a c t i o n .  T h e  i s s u e  b e f o r e  u s

i n c l u d e s  t h e  q u e s t i o n  w h e t h e r  A S  1 8 . 1 6 . 0 1 0 ( b )  i s  a p e r m i s s i b l e

l i m i t a t i o n  o n  a  c o n s t i t u t i o n a l  r i g h t .

V H A  h a s  a  " s i n c e r e  m o r a l  b e l i e f "  t h a t  e l e c t i v e  a b o r t i o n

i s  w r o n g . 20 H o w e v e r ,  c o n s t i t u t i o n a l  r i g h t s  " c a n n o t  b e  a l l o w e d  t o

y i e l d  s i m p l y  b e c a u s e  o f  d i s a g r e e m e n t  w i t h  t h e m . "  B r o w n  v. B o a r d  o f

E d u c a t i o n ,  3 4 9  U . S .  2 9 4 ,  3 0 0  ( 1 9 5 5 ) .  .

T h e  A l a s k a  A t t o r n e y  G e n e r a l  h a s  c o n c l u d e d  t h a t

A S  1 8 . 1 6 . 0 1 0 ( b )  i s  i n v a l i d ,  u n l e s s  c o n s t r u e d  t o  b e  a p p l i c a b l e  o n l y

t o  s e c t a r i a n  f a c i l i t i e s .  1 9 7 8  F o r m a l  O p .  A t t ' y  G e n .  N o .  8

( F e b r u a r y  1 0 ,  1 9 7 8 ) .  T h e  N e w  J e r s e y  S u p r e m e  C o u r t  s t r u c k  d o w n  a n

a l m o s t  i d e n t i c a l  s t a t u t e :

T o  i n t e r p r e t  t h i s  a c t  t o  e m p o w e r  a  n o n ­

s e c t a r i a n  n o n - p r o f i t  h o s p i t a l  t o  r e f u s e  t o  

p e r m i t  i t s  f a c i l i t i e s  t o  b e  u s e d  f o r  e l e c t i v e  

a b o r t i o n s  w o u l d  c l e a r l y  c o n s t i t u t e  s t a t e  

a c t i o n  . . . [ f ] o r  t h e  s t a t e  t o  f r u s t r a t e  [ t h e  

c o n s t i t u t i o n a l  r i g h t  t o  a  f i r s t  t r i m e s t e r

19 ( . . . c o n t i n u e d )

u n d e r  t h i s  s e c t i o n .

V H A  b a s e s  i t s  a r g u m e n t  i n  p a r t  o n  F r a n k  v. S t a t e , 6 0 4  

P . 2 d  1 0 6 8  ( A l a s k a  1 9 7 9 ) ,  a  f r e e  e x e r c i s e  o f  r e l i g i o n  c a s e  b a s e d  o n  

t h e  F i r s t  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  a r t i c l e  

I, s e c t i o n  4 o f  t h e  A l a s k a  C o n s t i t u t i o n .  S e e  F r a n k , 6 0 4  P . 2 d  a t  

1 0 7 0  ( k i l l i n g  o f  c o w  m o o s e  f o r  f u n e r a l  p o t l a t c h  p r o t e c t e d  a s  f r e e  

e x e r c i s e  o f  r e l i g i o n )  . V H A  i s  n o t  a f f i l i a t e d  w i t h  a n y  r e l i g i o n  a n d  

c a n n o t  r a i s e  a  f r e e  e x e r c i s e  c l a i m .
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t

a b o r t i o n ]  b y  i t s  a c t i o n  w o u l d  b e  v i o l a t i v e  o f  
t h e  c o n s t i t u t i o n a l  g u a r a n t e e .

D o e  v. B r i d g e t o n  H q s p . A s s ' n , 3 6 6  A . 2 d  6 4 1 ,  6 4 7  ( N . J .  1 9 7 6 ) .

V H A  a r g u e s  t h a t  b e c a u s e  t h e  s t a t u t e  s t a t e s  t h a t  a b o r t i o n s

m a y  b e  p e r f o r m e d  o n l y  i n  c e r t a i n  s i t u a t i o n s ,  b u t  t h a t  i n d i v i d u a l s

a n d  i n s t i t u t i o n s  m a y  a l w a y s  r e f u s e  t o  p a r t i c i p a t e  i n  o r  p r o v i d e

t h e m ,  " t h e  l e g i s l a t u r e  h a s  d e t e r m i n e d  t h a t  t h e  a b i l i t y  t o  p r o t e c t

o n e ' s  c o n s c i e n c e  o u t w e i g h s  t h e  a b i l i t y  t o  p r o c u r e  a n  a b o r t i o n . "

V H A  h a s  n o  c o n s t i t u t i o n a l  r i g h t  a t  i s s u e ;  i t  h a s  a t  m o s t  a

s t a t u t o r y  r i g h t .  T h e  l e g i s l a t u r e ,  h o w e v e r ,  m a y  n o t  b a l a n c e

s t a t u t o r y  r i g h t s  a g a i n s t  c o n s t i t u t i o n a l  o n e s ,  l i k e  t h e  r i g h t  t o  a n

a b o r t i o n .  T h e r e f o r e ,  A S  1 8 . 1 6 . 0 1 0 ( b )  i s  u n c o n s t i t u t i o n a l  t o  t h e

e x t e n t  t h a t  i t  a p p l i e s  t o  V H A .

F. T h e _S u p e r i o r  C o u r t ' s  A w a r d  o f  A t t o r n e y ' s  F e e s  W a s  N o t  a n
A b u s e  o f  D i s c r e t i o n .

T h e  s u p e r i o r  c o u r t  a w a r d e d  f u l l  r e a s c n a b l e  a t t o r n e y ' s  

f e e s  t o  t h e  C o a l i t i o n .  T h e  c o u r t  b a s e d  i t s  d e c i s i o n  o n  t h e  f a c t o r s  

a r t i c u l a t e d  i n  A n c h P r a g e . _ D a i l v _ N e w s . V - . . A n c h o r a g e  S c h o o l  D i s t r i c t , 

8 0 3  P . 2 d  4 0 2 ,  4 0 4  ( A l a s k a  1 9 9 0 ) .  T h e  s u p e r i o r  c o u r t  c o n c l u d e d  t h a t  

V H A  w a s  n o t  a  p u b l i c  i n t e r e s t  l i t i g a n t  i m m u n e  f r o m  h a v i n g  t o  p a y  a n  

a w a r d  o f  a t t o r n e y ' s  f e e s . 21

A  p a r t y  q u a l i f i e s  a s  a p u b l i c  i n t e r e s t  l i t i g a n t  i f  (1) 

t h e  c a s e  e f f e c t u a t e s  a  s t r o n g  p u b l i c  p o l i c y ,  (2) n u m e r o u s  p e o p l e  

w i l l  b e n e f i t  f r o m  t h e  l i t i g a t i o n ,  (3) o n l y  a  p r i v a t e  p a r t y  c o u l d  b e  

e x p e c t e d  t o  b r i n g  t h e  a c t i o n ,  a n d  (4) t h e  p a r t y  w o u l d  n o t  h a v e  

s u f f i c i e n t  e c o n o m i c  i n c e n t i v e  t o  b r i n g  t h e  l a w s u i t  e v e n  i f  t h e  

a c t i o n  i n v o l v e d  o n l y  n a r r o w  i s s u e s  l a c k i n g  g e n e r a l  i m p o r t a n c e .  

E v a k  T r a d i t i o n a l  E l d e r s  C o u n c i l  v. S h e r s t o n e .  I n c . , 9 0 4  P . 2 d  4 2 0 ,  
4 2 3  ( A l a s k a  1 9 9 5 ) .
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W e  r e v i e w  a  t r i a l  c o u r t ' s  d e t e r m i n a t i o n  o f  a  l i t i g a n t ' s  

p u b l i c  i n t e r e s t  s t a t u s  u n d e r  t h e  a b u s e  o f  d i s c r e t i o n  s t a n d a r d .  

c i t i z e n s  C o a l i t i o n  f o r  T o r t  R e f o r m . - I n c .  v .  M c A l P i n e .  8 1 0  P . 2 d  1 6 2 ,  

1 7 1  ( A l a s k a  1 9 9 1 ) .  " S u c h  a n  a b u s e  i s  r e g a r d e d  a s  p r e s e n t  o n l y  

w h e r e  t h e  t r i a l  c o u r t ' s  d e c i s i o n  a r r e a r s  t o  b e  m a n i f e s t l y  

u n r e a s o n a b l e  o r  m o t i v a t e d  b y  a n  i n a p p r o p r i a t e  p u r p o s e . "  K e n a i  

L u m b e r  C o . . I n c .  v. L e R e s c h e , 6 4 6  P . 2 d  2 1 5 ,  2 2 2  ( A l a s k a  1 9 8 2 )  .

V H A  a s s e r t s  t w o  a r g u m e n t s  f o r  c h a l l e n g i n g  t h e  f e e  a w a r d :

(1) V H A  i s  a  p u b l i c  i n t e r e s t  l i t i g a n t ; 22 a n d  (2) V H A  r e l i e d  i n  g o o d  

f a i t h  o n  a  s t a t u t e  w h i c h  a u t h o r i z e d  i t s  p o l i c y .

A  p r e v a i l i n g  p u b l i c  i n t e r e s t  p l a i n t i f f  i s  n o r m a l l y  

e n t i t l e d  t o  f u l l  r e a s o n a b l e  a t t o r n e y ' s  f e e s .  H u n s i c k e r  v. 

T h o m p s o n . 7 1 7  P . 2 d  35 8 ,  3 5 9  ( A l a s k a  1 9 8 6 ) .  W e  h a v e  d e t e r m i n e d  t h a t  

" w h e r e  b o t h  p a r t i e s  a r e  i n d i v i d u a l ,  p u b l i c  i n t e r e s t  l i t i g a n t s ,  

n e i t h e r  s h o u l d  b e  m a d e  t o  b e a r  t h e  f e e s  o f  t h e  o t h e r ,  e a c h  s h o u l d  

s i m p l y  p a y  t h e i r  o w n . "  M c C o r m i c k  v. S m i t h , 7 9 9  P . 2 d  2 8 7 ,  2 8 9  n . 5  

( A l a s k a  1 9 9 0 ) .  H o w e v e r ,  V H A  i s  n o t  a p u b l i c  i n t e r e s t  l i t i g a n t .  W e

T h e  C o a l i t i o n  a r g u e s  t h a t  V H A  d i d  n o t  c h a l l e n g e  t h e  

s u p e r i o r  c o u r t ' s  d e t e r m i n a t i o n  t h a t  V H A  i s  n o t  a  p u b l i c  i n t e r e s t  

l i t i g a n t  i n  i t s  p o i n t s  o n  a p p e a l  a n d  i s  b a r r e d  f r o m  d o i n g  s o  n o w .  

A l a s k a  A p p e l l a t e  R u l e  2 0 4 ( e )  p r o v i d e s  t h a t  t h i s  c o u r t  w i l l  c o n s i d e r  

o n l y  p o i n t s  i n c l u d e d  i n  t h e  s t a t e m e n t  o f  p o i n t s  o n  a p p e a l .  S e e  

K a l e n k a  v. T a v l o r . 8 9 6  P . 2 d  2 2 2 ,  2 2 9  ( A l a s k a  1 9 9 5 )  ( h o l d i n g  
t h a t  w h e r e  a p p e l l a n t s  f a i l e d  t o  p r o p e r l y  a p p e a l  a  f e e  a w a r d  a n d  

o f f e r e d  n o  m i t i g a t i n g  c i r c u m s t a n c e s  t o  e x p l a i n  t h e  f a i l u r e ,  t h e y  

c a n n o t  r a i s e  t h e  i s s u e ) . -  H o w e v e r ,  w h e t h e r  V H A  i s  a  p u b l i c  i n t e r e s t  

l i t i g a n t  i s  a  l e g a l  i s s u e  t h a t  c a n  b e  c o n s i d e r e d  o n  t h e  r e c o r d

b e f o r e  t h e  c o u r t .  s.ee,, e*cb.i. flssanv i e w  ttomsflWDers A s s l n  zu .
Q u a d r a n t  C o n s t . , 6 8 0  P . 2 d  7 9 3 ,  7 9 7  ( A l a s k a  1 9 8 4 ) .  A d d i t i o n a l l y ,  

a l t h o u g h  V H A ' s  p u b l i c  i n t e r e s t  s t a t u s  i s  n o t  m e n t i o n e d  i n  t h e  

p o i n t s  o n  a p p e a l ,  t h e  i s s u e  o f  f e e s  i s  r a i s e d .  S e e  P u t n a m  v. 

S t a t e , 6 2 9  P . 2 d  35, 39 n . 2  ( A l a s k a  1 9 8 0 ) .  T h e r e  i s  n o  p r e j u d i c e  t o  

t h e  C o a l i t i o n  i n  c o n s i d e r i n g  t h e  i s s u e  o n  a p p e a l .
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a r e  n o t  p e r s u a d e d  b y  V H A ' s  a s s e r t i o n  t h a t  i t s  d e f e n s e  o f  i t s  

a b o r t i o n  p o l i c y  i s  i n  t h e  p u b l i c  i n t e r e s t  s i m p l y  b e c a u s e  i t  r a i s e s  

c o n s t i t u t i o n a l  i s s u e s .

W e  h a v e  d e c i d e d  o n e  c a s e  w h e r e  w e  d e t e r m i n e d  t h a t  

a t t o r n e y ' s  f e e s  s h o u l d  n o t  b e  a w a r d e d  a g a i n s t  a  l o s i n g  p r i v a t e  

p a r t y  i n  p u b l i c  i n t e r e s t  l i t i g a t i o n ,  b e c a u s e  a n  a w a r d  m i g h t  h a v e  

t h e  e f f e c t  o f  d e t e r r i n g  c i t i z e n s  f r o m  l i t i g a t i n g  i s s u e s  o f  p u b l i c  

c o n c e r n .  W h i t s o n  v. A n c h o r a g e , 6 3 2  P . 2 d  2 3 2 ,  2 3 3  ( A l a s k a  1 9 8 1 ) k 

I n  W h i t s o n , t h e  d e f e n d a n t  w a s  a n  i n d i v i d u a l  w h o  h a d  p l a c e d  a n  

i n i t i a t i v e  o n  t h e  n e x t  m u n i c i p a l  e l e c t i o n  b a l l o t ,  a n d  t h e  p l a i n t i f f  

w a s  t h e  C i t y  o f  A n c h o r a g e ,  w h i c h  h a d  o b t a i n e d  a  j u d g m e n t  f i n d i n g  

t h e  i n i t i a t i v e  i l l e g a l  a n d  o r d e r i n g  i t  r e m o v e d  f r o m  t h e  b a l l o t .  W e  

f o u n d  i t  s i g n i f i c a n t  t h a t  W h i t s o n  w o u l d  h a v e  b e e n  a  t r a d i t i o n a l  

p r i v a t e  p a r t y  p l a i n t i f f  s e e k i n g  r e l i e f  a g a i n s t  t h e  g o v e r n m e n t a l  

e n t i t y  h a d  t h e  c i t y  n o t  " b e a t [ e n ]  h i m  t o  t h e  c o u r t h o u s e  s t e p s , ” 

m a k i n g  h i m  t h e  n o m i n a l  d e f e n d a n t .  Id. a t  2 3 4 .  H a d  t h e  c i t y  

r e f u s e d  t o  p l a c e  h i s  i n i t i a t i v e  o n  t h e  b a l l o t ,  r a t h e r  t h a n  d o i n g  s o

i
a n d  t h e n  s u i n g  h i m  t o  g e t  i t  r e m o v e d ,  W h i t s o n  w o u l d  l i k e l y  h a v e  

s u e d  t h e  c i t y  a n d  b e e n  t h e  t r a d i t i o n a l  p r i v a t e  p a r t y  p l a i n t i f f  

s e e k i n g  r e l i e f  a g a i n s t  t h e  g o v e r n m e n t a l  e n t i t y .  I d . a t  2 3 3 - 3 4 .  I n  

t h i s  c a s e  V H A  i s  n o t  a n  i n d i v i d u a l  r a i s i n g  a p u b l i c  i n t e r e s t  

d e f e n s e  a g a i n s t  a g o v e r n m e n t a l  e n t i t y .  R a t h e r ,  V H A  i s  a  q u a s i -  

p u b l i c  i n s t i t u t i o n  w h o s e  p o l i c y  h a s  i n f r i n g e d  a c o n s t i t u t i o n a l  

r i g h t .

V H A  a l s o  c a n n o t  a s s e r t  i t s  g o o d  f a i t h  r e l i a n c e  o n  

A S  1 8 . 1 6 . 0 1 0 ( b ) .  A s  d i s c u s s e d  a b o v e ,  t h a t  s t a t u t e  c a n n o t
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c o n s t i t u t i o n a l l y  b e  a p p l i e d  t o  a q u a s i - p u b l i c  h o s p i t a l .  S e e  

P a r t  X X I . D .  B e c a u s e  V H A  i s  n o t  a  p r i v a t e  d e f e n d a n t ,  a s  i t  a s s e r t s ,  

i t  c a n n o t  e s c a p e  l i a b i l i t y  f o r  a t t o r n e y ' s  f e e s  b y  a r g u i n g  t h a t  i t  

r e l i e d  i n  g o o d  f a i t h  o n  A S  1 8 . 1 6 . 0 1 0 ( b ) .

T h e  s u p e r i o r  c o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  

a w a r d i n g  f e e s  t o  t h e  C o a l i t i o n .

I V .  C O N C L U S I O N

T h e  s u p e r i o r  c o u r t ' s  s u m m a r y  j u d g m e n t  a n d  i n j u n c t i o n  a r e  

A F F I R M E D .  T h e  s u p e r i o r  c o u r t ' s  a w a r d  o f  a t t o r n e y ' s  f e e s  w a s  n o t  a n  

a b u s e  o f  * d i s c r e t i o n  a n d  i s  A F F I R M E D .

- 2 4 - 4 9 0 6



H a r t i g , R h o d e s , N o r m a n , M a h o n  :y  &  E d w a r d s

ROBERT L. HARTIO (1976-1900) 
JAMES O. RHOOeS (RETIRED)

PETER 6. BRAUTIOAM
O. KENT EOWAROS 
ROBERT B. FLINT 
SCAN HALLORAN 
LAWRENCE L. HARTIO 
CHRISTINE FOOTE HYATT 
ROBERT J. MAHONEY 
JOHN K. NORMAN 
BONNie J. PA3KVAN 
OOUOLAS C. PERKINS 
PAUL K. WHARTON 
MICHAEL O. WHITE

A FROFC88IONAL CORPORATION
ATTORNEYS AT LAW

717 K STREET 
ANCHORAGE, ALASKA 99SOI-3397 

TELEPHONE (907) 276-1592 
FACSIMILE (907) 277-4352

RECIPROCAL RELATIONSHIP
GRUCNINO & SPITZFAOEN 

117 ICCONO STREET. SUITE 204 
JUNEAU, ALASKA OQBOI 

TELEPHONE (0071 38S-BIIO

www.hartlg .com

March 5, 1998

Senator Mike Miller 
Alaska State Legislature 
State Capitol (MS 3100) 
Juneau, Alaska 99801-1182

Dear Senator Miller:

Your office called to m y  attention the federal statute regarding discrimination by 
government in abortion related matters, 42 U S C  238n. The statute reads in relevant part:

. . any State . . . government that receives Federal financial assistance, 

m a y  not subject any health care entity to discrimination on the basis -  (1)

that entity refuses ... to perform abortions ; (2) the entity refuses to

make arrangements for any of the activities specified in paragraph (1); . . .

A  copy of the entire section is attached.

I spoke yesterday with Vincent Ventimiglia of the Office of Senator Dan Coats, the 

sponsor of the 1996 amendment that is now Section 238n. He stated that the statute was 

designed to provide broad protection to all institutional and individual health care 
providers, public or private, who refuse to perform abortions. The definitions in subsection 
(c) used "including" as a traditional word of enlargement as in "including, but not limited 

to."
It appears that the Supreme Court has created a violation of the federal statute, the 

consequence of which is the loss of all federal funds for the State including funds for

http://www.hartlg.com


Senato r Mike Miller 
March 5 ,1998  
P age  2

highways, airports, welfare, education and health care. Obviously this adds another 

significant reason to pass SJR 35 to overturn (his ill considered Supreme Court action.

cc: Archbishop Francis T. Hurley
Sena to r Loren Leman 
Sena to r S ean  Parnell 
Represenative Terry Martin 
Doug Bruce 
G ene  O 'Hara 
Cliff Orme 
Laraine Derr 
Sister Kaye Belcher, S.P.
Chris Swalling 
J a n e t  O ates 
J am e s  Bopp, Jr.
Sue  Mason 
Ken Jacobus , Esq.
Jo e  Hayes, Lobbyist (via fax only)

R B F/ fm k
f:\docs\6620\6\Miller.llr

Very truly yours,

Robert B. Flint



P u b l i c  H e a l t h  S e r v i c e 4 2  U S C S  § 2 3 8 n

t. * , • » w

§ 238n, A bortion-related  discrim ination in  governm ental activ ities regarding train ing  and 
licensing o f  physicians ‘
(a) In  general. T he Federal G overnm ent, and  any  State or local governm ent tha t receives 
F ederal financial assistance, m ay not subject any  health care en tity  to  discrim ination on the 
basis th a t—

(1) the  en tity  refuses to  undergo tra in ing  in the  perform ance o f induced abortions, to require 
o r  p ro v id e  such training, to perform  such  abortions, o r to provide referrals for such tra in ­
ing o r  such abortions; • . ' ' •
(2) th e  en tity  refuses to m ake arrangem en ts fo r any  of the activities specified in  parag raph
(1); or
(3) th e  en tity  attends (or attended) a p o st-g rad u a te  physician train ing program , o r any  o th er 
p ro g ram  o f  train ing in the health  professions, th a t does not (or did  no t) perform  induced 
ab o rtio n s  o r  require, provide o r  refer fo r  tra in in g  in the perform ance o f  induced abortions, 
o r  m ak e arrangem ents for the provision o f such  training. •

(b) A ccred ita tion  o f postgraduate physician  tra in in g  programs. (1) In  general. In  determ ining  
w h e th e r to  gran t a legal s ta tu s  to a h ea lth  ca re  entity  (including a license o r certificate), o r  
to  provide such entity with financial assistance, services o r  o th er benefits, the  Federal 
G overnm ent, o r  any State o r  local governm ent that receives Federal financial assistance, 
shall deem  accredited any postgraduate physician  training program  that would be accredited 
but fo r the  accrediting agency’s reliance upon  an  accreditation standard  th a t requires an 
en tity  to  perform  an induced abortion  o r  require, provide, o r  refer fo r train ing  in the 
perfo rm ance o f induced abortions, o r  m ake arrangem ents for such training, regardless of 
w h e th e r such standard provides exceptions o r  exemptions. T he governm ent involved shall 
fo rm ulate  such regulations o r o ther m echanism s, or en ter into such agreem ents w ith ac­
cred iting  agencies, as are necessary to com ply  w ith this subsection.
(2) R u les o f  construction. (A) In general. W ith  respect to  subclauses (I) and (II) o f section 

705(a)(2)(B)(i) [42 USCS § 292d(a)(2)(B )(i)(I), (II)] (relating to a program  o f insured 
loans fo r train ing  in the health professions), the  requirem ents in such subclauses reg ard ­
ing accredited  internship o r residency p rogram s are subject to paragraph (1) o f  this 
subsection.
(B) Exceptions. This section shall n o t—

(i) prevent any health care en tity  from  voluntarily electing to  be trained, to  train , o r 
to  arrange for training in the p erfo rm an ce  of, to perform , o r to m ake referrals for 
induced abortions; o r  /
(ii) prevent an accrediting agency o r a Federal, 5 ite o r local governm ent from  
establishing standards o f m edical com petency  applicac je only to those individuals w ho 
have voluntarily  elected to perform  abortions.

(c) D efin itions. F o r purposes o f  this section:
(1) T h e  term  "financial assistance” , w ith  respect to a governm ent program , includes 
governm ental paym ents provided as re im bursem ent for carry ing out health-related activ i­
ties.
(2) T h e  term  “ health care en tity” includes an  individual physician, a postgraduate physi­
cian  tra in ing  program , and a partic ipant in a program  of training in the health professions.
(3) T h e  term  "postgraduate physician tra in in g  program " includes a residency train ing  
p rog ram .

(Ju ly  1, 1944, ch 373, Title II, Part B, § 245, as added  April 26, 1996, P. L. 104-134, T itle  V,
§ 515, 110 S tat. 1321-245; M ay 2, 1996, P. L. 104-140, § 1(a), 110 Stat. 1327.)

HISTORY; ANCILLARY LAW S AND DIRECTIVES 
Explanatory notes:
A c t M ay  2, 1996, P. L. 104-140, § 1(a), 110 S ta t. 1327, in serted  th e  head ing “T IT L E  
I— O M N IB U S  A P P R O P R IA T IO N S "  a f te r  th e  e n a c tin g  clause o f A c t A p ril 26, 1996, P . L.
104-134.



Eu thanas ia - “H illary ’s Health Rationing” 
O u t r a g e  i n  O r e g o n

By a 10 to 1 vote, the 11 member Oregon Health Services Commission, a 
state panel, authorized the delivery of lethal prescription drugs as a “medical 
service” for the 340,000 low-income residents insured under the Oregon Health 
Plan, the state’s Medicaid program. Oregon voters passed the so-called Death With 
Dignity Act in 1994. Wesley J. Smith, legal counsel for the International 
Anti-Euthanasia Task Force said, “This Wunstrates the dishonesty of the people 
who pushed” legalizing assisted suicide. He added that, “No one said taxpayers 
would have to help kill people. ” Most private insurers, except for Catholic health 
plans, have said they will cover the costs of lethal prescriptions. “One HMO 
organization in Oregon has set 51,000 as the maximum It will pay hospice and 
home health care benefits, but they've announced they'll pay for assistance for 
suicide,” said Mr. Smith....

Note: Oregon is the first sU te to “topple" on the issue o f  killing our elderly. (Submitted by AJssk* Right to  Life, Interior from the 
Republican National Coalition for Life. FaxNoia March 6,1998. Questions? Would you like to help? Call 479-Lifc or 
452-5538.1

“The thief [the devilJ cometh not, but for to steal, and to kill, and to destroys f  
[Christ] am come that they might have life... ” J o h n .? q u o
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P r o t e c t i n g  t h e  R i g h t s  o f  
C o n s c i e n c e  o f  H e a l t h  
C a r e  P r o v i d e r s

Lynn D. Wardle, J.D.*

INTRODUCTION
Today health care providers increasingly find that some health care practices 
implicate serious moral concerns. Social, legal, and medical developments 
involving abortion, contraception, euthanasia, withdrawal of feeding, as­
sisted suicide, blood transfus'ons, organ transplants, and autopsies have put 
health care providers in the vortex of some of society's most controversial 
moral dilemmas.'

Fortunately, Congress and most state legislatures have enacted "con­
science clauses"—statutes intended to protect health care providers’ rights 
to refuse to provide or participate in certain procedures to which they have 
moral or religious objections. Unfortunately, a careful examination of ex­
isting conscience clause laws in the United Stales reveals that nearly all of 
them are seriously deficient.

This article examines all existing conscience clauses in the United 
Stales and the need for greater protection for the rights of conscience of 
health care providers. Part I summarizes and analyzes current statutes pro­
tecting rights of conscience of health care providers. It reveals that most 
conscience clauses apply only to one or two specific kinds of medical proce­
dures, many provisions include restrictive definitions of the health care provid­
ers covered, and few provide adequate implementing procedures and remedies.

• Pro fessor o f  Law . I Reuben C lark Law  Schoo l. B righam  Young U n ive rs ity  The au ilio r g ra ic lu lly  
acknow ledges research assistance from James B a lm tonh . K im berly  L atim er, and Patrick Shcn, and 
he lp fu l comments and c r it ic ism  from  J, Stuart Showa lter. Robert E R igg s , and M ary Anne WtMx!

1 See D urham . W ood , Sc C un d ic , Accommodation of Conscientious Objection to Abortion A Cose 
Study of the Nursing Pm/ess ion, 1982 B Y  U L  R e v  253. 2H7 n 80 (noting nurses’ responses to 
su rvey  in d ica ting  ob jections inter alia to participating in tuba l liga tions. bh*Hi tran sfu s ion s, and 
euthanasia , as w e ll as abu rtion i. See also D av is , De/how the Employment Piyltts of'Medical Per- 
sonnel Within the Parameters of Personal Conscience, 3 D e i C o l l .  L . R ev  847, K47 ( I98b| See 
also infra notes 199-203 and accompanying tent (ob jections to autopsies) A notes 180-92 and 
accompanying text (ob jections to w ithdraw a l o f  feeding)

177



178 Wam i i i i :

Part II reviews the cases interpreting these conscience clauses. It ap­
pears that hostile judicial interpretations have seriously diminished the scope 
and effectiveness of the limited protections afforded by conscience clauses.

Part III describes the absence of other statutory and constitutional 
protections to shelter the rights of conscience of health care providers. The 
gaping holes in conscience clause legislation and interpretation expose 
health care providers to abuses and coercion that are not adequately ad­
dressed by other statutes. Moreover, the curtailment of first amendment 
protection in recent years further exacerbates the vulnerability of many 
health care providers, especially those who identify with minority religions.

Part IV examines the evidence of widespread and growing abuses of 
and pressures on the rights of conscience of health care providers. Empirical 
research and case reports show that significant numbers of health care pro­
viders are subject to direct and indirect coercion and mistreatment. Growing 
pressures within the medical profession, as well as demographic and polit­
ical trends in the United States, generally, manifest the potential for even 
greater abuses in the near future. This article concludes with a call for 
legislative action to provide greater protection for the rights of conscience of 
health care providers, offering an example of the type of comprehensive 
legislation that should be enacted.

To begin, a few terms require clarification. "Conscience clause" re­
fers to any statute or regulation providing explicit protection for the rights of 
health care providers to decline to provide or participate in providing health 
services that violate their religious or moral beliefs. "Health care provid­
ers”  include individuals (such as physicians, nurses, technicians, counse­
lors. interns, students, or trainees) and institutions (such as hospitals, clin­
ics. medical offices, medical partnerships, or corporations) that directly or 
indirectly provide, assist, or participate in providing health services to pa­
tients. "Health services" include medical services or procedures to diag­
nose. maintain, or treat a physical condition, as well as services that are 
intended to preserve patient I alth or prevent disease or tindesired medical 
conditions. For instance, fam.ly planning services arc "health services.”

I. THE INADEQUACIES OF EXISTING CONSCIENCE 
CLAUSE STATUTES

Forty-four states and the United States presently have some kind of 
statutory conscience clause/ Most states only have a single, narrow, con­
science clause provision; but many states have enacted two or more separate

1 The mx sto ics that do no! have conscience c lause  p iuv is ion s o f  any type arc A labam a. C onnecticu t. 
M iss iss ip p i. N ew  Hampshire . Verm ont, and Washington The D is tr ic t o f  C o lum b ia  has no co n ­
science c lau se  leg is la tion  cither
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conscience clause sections.' Only one jurisdiction, Illii.ms, has enacted a 
comprehensive scheme of protections for the rights of conscience of health 
care providers/ These existing conscience clause statutes are described, 
categorized, and analyzed below.

A. Procedures Covered

Most conscience clause statutes protect the right to refuse to participate 
in only one specific medical procedure—abortion. Twenty-eight states pro­
vide protection for the rights of conscience only in the context of abortion/ 
Additionally, nine other states cover abortion and contraception." live other

’ .SVe. t.g., ILL A n n  S t a t .  ch . .18, 1 81-3.1 (Sninh-Hurd 1977). id. ch  I I IV J ,  11 520I-5JI4 
(Smith-Hurd l'»H8>, K a n .  S rA r . A n n  59 65-14). 444 (1985); L a . R ev  S t a t  A n n .  95 40: 
1299.31, 1299 12, 1299 J )  (W est 1977), M in i  CoMI* L aw s . ANN 99 11.1 20IHI In 111 20184 
&  333.20199 (W csl 1980); M in n  S t a t  A n n  99  U S 414, U 5  4 2  (W e il 1989), N e b  R e v  S l a t  

§ 28-3.17 11989), N J .  S t a t .  A n n  i§  2A65A-I.2.3 (W est 1987); S C  CoriF. A n n  5 44 41.40 
(Law  Co-op 1985). Some so lita ry  consc ience c lau se  p rov is ion s, how ever, arc m u ll i p an , i i iu l l i  
faccicd  prov is ions See. eg., C a l  H e a l t h  & S a ie t v  C o o f 5 25955 (W csi 19841, 42 I I  S C  9 
500a-7 119881 See also infra no le 6 and accompanying l o t  li l is c u ssm g  Males w ith  separate con­
science d ao s c s  fo r separate procedures)

* l l  I A n n  S i a i  ch . 111-6, *1 5201-5114 iSm ilh-Murd 1988) I R ight o f  Conscience A t l l  T in s an  
pm tcc ls the r igh ls o f  consc ience o f  p a licm s a s w e ll as prov iders o f  health care serv ices See o/oi 
C al H f .a i  h i  ,1 S a eetv  C oof. 5 25955 (W est 1984) The wordy patchwork o f p rov isions ih.it make 
up ihe fede ra l con sc ience  c la u se . 42 U S C  5 JOOj-7, has the poten tia l to  become pan o f  a 
com prehensive schem e. Inn u app lies to so few  persons us to  lie  irre levan t in many cases where il 
Is needed

’ A t a s k a  S i a t  5 18 16 O II8h)(|99l), Am / . K e v  S t a t  A n n  5 36-2151 11986). C a i  l i t  a !  l i t  cV 
S a e e t v  C o o t  5 25955 (W cs l 1984); O n  C o n r A n n .  in . 24. 5 1791 (19871. H a w  R ev S l a i  5 
153-16 I I9 H 5 I . I i i a i i o  C o u e  5 18 612 < |9 k 7 ) , I n d  C o o f  A n n  9 16-10-.* 2 i l lu r o s  19901; Io sv a  

C o d e  A n n  9 146 I (W est 1989), K a n  S i a i  A n n  9 65-441 4 (1985), K> Rr.v S i a i  A n n  9 

II1,8<8) iM ic liie / lliih h s- M e it ill |09tll. I a R ev  S i m  A n n  99 4 0  1299 L I. -Ill 1299 i* . \  In  

1299 3.11 W cs l 1977); M u l l  C o s ie  L a w s  A n n  55 111 20181 lo  ,111 20184 a t H I  20199 iW e s i 

198')), M in n  S l a l  A n n  54 145 414, 145 42 (W csl I989r; M o  A n n  S i a i  5 197 0 12 I Vernon 
1981), M o m  C o o l  A n n  4 50-20-111 11991), N f n  I t i . v  S u r  9 28-337 I |9 H 9 | , N i  v  R t s  
S i a i  9 612-47,5 (1991). N V C iv  R io m s  L a w  9 79-1 I M cK inney 1976); N C  C o n  N i a I  9 
14-45.1 11980) ; N  17 C e n t  C o o l 5 23-16.14 (1991).O m it R ev  C o o f A n n  44711 91 (Anderson 
1987 A  Sopp 1991), O k l a .  S e a l  A n n  I I I .  6 1 .  9 I - 9 I I  iW e s i 1984), |-a  S i a t  A n n  h i 18,5 
1213 (198.1 A Supp I9 9 2 I.S C  C o o t A n n  9 44.41-40 ll .u w  Co op 19X5), S O C oo  L a w s  

A n n  5 34.2LV 12 14 (19861; T f  x  R ev  C i v  S t a i  A n n  an 4512.7 (W esi Supp . 1992); U ia I i  
CO D E A n n  5 7 6 ."  306(1990), V s  C o d e  A n n  9 18 2-75lMiclne 1988) . f r / u t r n ln  A n n  S r s r  
ch  J8. 1 HI I I  iSm ilh-H un l |977| la p p lita h le  on ly  lo  n b iilt io n l I l l in o is  a lso  has a broader con ­
science c lau se . See infra note ID and accompanying rest

* A rk  C o liE  A nn  5 20-16 601 (M lch ie  1991) (ahom on l. id 5 20-16-301 rM ich ie  19911 lem m a . 
ccpnon). C o lo  l l t s  S l a l  4 IH-6-104 1 1986) labon ion ). id 94 25 6-102(9). 207 t I9H9) (conira- 
cep lion), F l a S i c l  A n n  9 190 IH lliX ) r|986l (ahiknionr. id 4 181 18151(61 (Supp 19911(con- 
Iraccp lio rn . t iA  C o m  A n n  4 16-12 1-12 (M ith ic  |988| lahurtion), id 4 49 7 ri iM ii tn e  I'hK ii 
(conrracepnon), M r R e v . S r c r  A n n  h i 22.99 1591-2 iW c s l 1*1921 la tw n iion). id 5 I*8ih4) 
ko n ira cep iio n i. O r R e v  S i a i  1 4)5 4H 5 (l9 9 l)tahoriion r ,id 4415 225(con iiacep iion r. T ln n  
C ode A n n  5 '9-15-204, 205 (199111 jhnd ionl; »</ 9 68-J-l-UM 11987) (Conlrac'cplioni, W  V a 
C oke  4 I6-2I- 7||99|)Uhotuon l.id  4 16 20-4(1991)(contraception); W v o  S r s r  94 15-6-10$. 
106 (1988) U honm n l: nl 4 42-5-101 1 1988) rconlracepTion)



I HO Wakoi.e

states .Hid the United Stales cover abortion and sterilization, one state 
extends protection in the context ol' abortion, contraception, sterilization, 
euthanasia, and similar practices,' and one state’s conscience clause extends 
to abortion, sterilization, and artificial insemination.’ In total, 45 American 
jurisdictions provide at least some protection for some health care providers 
to decline to provide or perform some abortions, It) states cover contracep­
tion, seven jurisdictions include sterilization, one slate covers euthanasia, 
and one state includes artificial insemination Only one state statute, Illinois, 
and two narrow sub-parts of the federal statute, appear to extend some 
protection for some rights of conscience in some contexts to all medical 
procedures."'

The Alaska statute, although somewhat shorter than some, is typical of 
most as to the procedures covered. It simply provides, in pertinent part: 
“ Nothing in this section requires a hospital or person to participate in an 
abortion, nor is a hospital or person liable for refusing to participate in ail 
abortion under this section.” "

The historical reason for such narrowly focused conscience clauses is 
apparent. Most conscience clause provisions were adopted between 1973 
and 19X2, when the federal courts were broadly defining a new and very 
controversial constitutional privacy right to abortion.'' Concern about dis­
crimination against individuals who, for religious or other moral reasons, 
objected to participating in providing abortion services led to the widespread 
adoption of conscience clause statutes." Also, during this period, limita­
tions on public funding and public resources lo facilitate access to abortion 
became the focus of intense litigation, and generated debate about institu­
tional rights of conscience." Thus, the controversy that originally stimu-

' M a s s  ( i n *  L s M S A m n  ch I I  I ,  5 I2 / |W c m  IVK.H N J  S i a i  A-.* t t . ' A d S A  I ' 11 W o t I W i ,  
N M  S im  A n n  9 Ml I>-2 i.M iih ic  1084) tabortiont, i,l }  21 M n • M icluc I '#•>I ) I sterilization), l< I 
t i l .N  I  avm  $ 23-17 I I  iPtX'M, W h  S r u  A nn  * 14U 42 iW est 42 I S < * I I'JMKi 

*N  J S im  A n n  $$ 2A bSA 1.2, I t  West 1987) M lx llt iw iil; ul $ Ml I !•') iW y s i IVHI M s lcu li/ .i lio n . 
euthanasia , contraception , and sim ilar practice*!

' M i l  I I I  a i t i l — < it n  C om  A n n  }  20-214  | | W 0  A  S u p p  | '* > |)

I lie I l l in o is  K igh t of Conscience A u  covers “ any pum vu lar hum  o l n ie ilik .il care i l l i c i t  i* contrary 
to d ie  consc ience l i  i A n n  S t m  ch 111W, # VHM 11 *i81 N2i. r</ r r  510.5-5JUH Ill in o is
a lso  has .mother conscience c lau se  app licab le on ly to aU u lin n  I n  \ n n  S i m  ch IM . *  Ml W 
iSm ilh  K u ril I *>77) One subsection o l the federal statute prohib its disc in tim a tion  in certain  grant 
program s because ih e  persons 'perfunned or assis ted m the |*rtu?niuuie o' anv l* iw tu l health M jrvuc 
or research a c t iv ity  or refused to perform  or assist in flic performance of any sin li a c t iv ity . 42
I S C *  m),|.7ihn»M II1 1 and another Mil) pari in v e r t  ‘ anv pa il o f ,i h ea lth  service program 
nr research a c t iv ity  funded l>v I he (Secretary o l Health and Human Services I ' M  } JfNIa* 7ic I

"  ,\i sska S u r  ) i s  im i i in Ih  i l w i i
, : .\ rr r y Itu e  v W ade, I III I. S 11.1 (PZ71), I ’ljn iK 'd P'lCfilhiHHl \ Danhuih . 4 78 I S 52t|07f»|.

I I  I v M .. Ihe s.. n. 450 (2 S W# ||0MI) W  «/io uifru notes 110 >4 
*' Wf inftti notes 105-17 and accompanying ten I
' V W  i v  H ea ls lh < .4 U U S  41K r l')7 ‘ i. Molici v Hoc 112 I S  4M i |'i r *i I 'm ltc i v f > e ,  U2 

I S s|0 1 10/ h  M am s v M . K»»c I  IK I s  " H i t w i t .  W illiam s t /h.u i/ I4H I •» J5H f I9MIM

KlCillfS Ol CoNSl ll-NCI. IX I

lated the enactment of conscience clauses was abortion, and most statutes 
responded to that specific concern, and no other.

The narrow limitation of the procedures covered is the greatest flaw 111 
most existing conscience clause provisions. There are many different health 
services to which profound moral or religious objections already have been 
raised, including abortion, contraception, sterilization, artificial insemina­
tion, medical experimentation, provision or withdrawal of life-sustaining 
medical treatment, withdrawal of nutrition and hydration, and physician- 
assisted suicide." As the range of medical technologies continues to expand 
and social mores change, the number of medical services involving poten­
tially serious conflicts of conscience is certain to increase."’ Moreover, the 
cultural conditions that have created the need to protect the rights of con­
science of persons with “ minority" religious or moral views in the health 
care professions are likely to increase. The growing diversities of culture 
and religion in America are increasing the potential for dilemmas involving 
conflict of moralities and intensifying the need to protect the rights of 
conscience of all health care providers."

There is no rational justification for protecting rights of conscience in 
the context of just one of these morally controversial medical procedures 
(for example, abortion) but not others. Such restrictive protection is funda­
mentally inconsistent with the basic principles underlying the extension of 
any such protection—respect for constraints of individual conscience, care 
for die conscience rights of minorities, and commitment to the value (and 
belief in the feasibility) of accommodation. Limiting protection for rights of 
conscience to just one or two specific procedures that are politically signif­
icant (for example, those that bother a majority or influential minority >>t 
voters) could manifest cultural or religious oppression. Moreovei. laws 
protecting only the right to refuse to provide or assist abortion (which many 
mainstream religious denominations in America oppose lor moral reasons), 
but not the right to refuse to provide or assist autopsies, organ transplants, 
or blood transfusions (which some religious minorities in America oppose 
for moral reasons) may he applied to infringe religious liberty, equality, and 
religious neutrality "

"  See Muiiler Charttet Agaiml Kevnrkion Are Pinnated. N Y T im es, lu ly  I W .  .11 \ I2  1M 11.I1 
igan court d ism isse s murder charges against D r Jack Kevo rk ian  t>n ground that p rov id ing .assistance 
lo  he lp  women com m it su ic ide  is  not a c r im e  in M ich igan )

** A s genetic engineering processes become mote soph isticated , n ought t>c poss ib le  to ' ’engineer j  
ch ild  w ith  e x iu o id m a ry  characteristics that m igh t harm  the ch ild  hut m igh t be p ro fitab le  to its patents 
l lo r  exam p le , a ch ild  w ith  a shorter lilc-sp.ni hut greater physica l or mental fa c ilit ie s t lu n  the ordinary 
population) C om m ercia l sa le o f o rgans lo r  transp lantation may deve lop  Mealih care ra tion ing m ay 
lim it ihe prov is ion  o l certain  m ed ica l se rv ices to certain  c la sses o f patients.

, f  Set m/r/i notes HZV-2U1 and accompanying rest
'* See t n , Vang v S tum er. 72X h Supp K45. W iio W . .50 1 Supp 5SH H) R I HhiHi H iah ililv  

poss ib le  for pcrfiuniM ig autopsy contrary lo  llm o n g  fam ily 's  ir lig m u s  In* lie  Is  aga inst n iu tila o o n i
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U. Persons Protected

Most conscience clauses identify specifically (and sometimes very 
narrowly) the persons protected. Categorical distinctions separating pro­
tected from unprotected persons are made in many conscience clause pro­
visions between individuals and institutions, persons directly or indirectly 
involved, and public or private persons. Not all conscience clauses protect 
all classes of persons, nor are the same protections extended, the same way, 
to all persons in each class.

I. Individuals or Institutions

Three-fourths of the jurisdictions with conscience clauses extend at 
least some protection to both individuals and institutions providing health 
care." A few, however, extend protections only to individuals, not institu­
tions. The most common term used to describe the protected individual or 
institution is "person ” One-half of the state conscience clauses broadly
protect any "person. The Delaware statute is typical, It provides, in
pertinent part:

N op e n im  s h a l l  b e  r e q u ir e d  to  p e r fo r m  o r  p a r t ic ip a t e  in  m e d ic a l  p r o c e d u r e s  w h ic h  

re s u lt  in  d ie  t e r m in a t io n  o f  p r e g n a n c y ;  a n d  th e  r e fu s a l o f  rr r iy  prrs tm  to  p e r fo r m  o r  

p a r t ic ip a t e  in  th e s e  m e d ic a l  p r o c e d u r e s  s h a l l  n o t h e  a  b a s is  fo r  c i v i l  l i a b i l i t y  lo  a n y  

p e r s o n , n o r  a  b a s is  l o r  a n y  d i s c ip l in a r y  o r  o t h e r  r e c r im in a t o r y  a c t io n  a g a in s t  h i m . ’ 1

Some provisions apply only to the "individual."" This is arguably 
more restrictive than “ person,” because corporations and other legal insti­
tutions arc "persons." for at least some purposes, but they are not "indi-

Kubn  v  Un ited S ta le s . 501 l : . Supp sng i t  f> N Y . 198-0 (m ilita ry  lia b le  fo r dam ages fo r unau- 
ih o n rc d  autopsy , rem oval o l o rgans, jn d  crem ation o f  body cun lra ry lo  Iw lie fs  o f  Jew ish fam ily); 
lohn  F  K ennedy M em oria l Mosp v  t lc s to n . 58 N .J . 576, 279 A .2d 67(1 (1971) (co llec ting  cases 
regard ing com pu lso ry  b lood transfusions fo r adu lt Jehovah's W itnesses who ob je c t lo  transfusions) 
A lis tin g  o f ihese  sia lu to ry p rov is ions is a va ilab le  from  die author
Srr r H . A l ASKA S t a r  4 18 lh  O l l l r h i  11 9 91 ); A u k  CODE A n n .  4 20-16-601  (M ic h ie  1 9 91 1, t i n
C o n s  A n n  nr M .  5 1791 (1 9 8 7 ) ; l i  a S t a t . A n n . 9 3 9 0 -0 0 1 (8 ) (W e st  1 9 8 6 ). G a  C o d e  A n n

9 16 12-142  I M ic h ie  |9 K 8 ) ;  H a w  R e v  S r s r  4 4 5 3 -1 6  (1 9 8 5 ) . K a n  S t a e  A n n .  4 6 5 -443-4  

1 1 9 8 5 ). M r  R e v  S t A t  A n n  t it , 2 2 , 4  1591 (W e s t  1 9 92 ); M o  H e a l t h — fir .N  C o d e  A n n  $ 

2 0 -2 1 4  < 1 9 9 0 ,9  S u p p  |0 9 |  | ;  ,Y ,„ in  S t a i  A n n .  9 ]  1 4 5 .4 1 4 , |4 S  4 2  (W e s t  19 89 ). M o n t  C o t ir . 

A n n  9 5 0 - 2 0 1 11 (1 9 9 1 ) , N ib  R e v  S i a i  9 28-.137 (1 9 8 9 ) ; N  J S t A r  A n n  44 J A  6 5 A - I . 2 . J  

(W e s i 1 9 87 ), N  Y  C i v  K i o h i s  Law 9 7 9  r iM c K in n e y  19761; N  I )  C e n t  C o i ie  4 23 16 14 

(1 9 0 1 ) ,  O l t lo  R e v  C o n r A n n  9 4731 9 |  (A n d e rso n  1987 &  S u p p  1 9911, O u t *  StAt A n n  h i 

6 3 .4  1 741 (W e s t  I 9 8 4 ) ;S  0  O m  Laws A n n  4 34 -23-12  (1 9 88 1 , Tenn  C ode  A n n  9 39 -15-204  

1 1 9 8 7 ). V a .  C O D E  A n n  4 18 2 - 7 5 (M ic h ie  1 9 88 ), W . V a  C ode 9 I6 - 2 F  7 ( | 9 9 | ) ,  W v o  S t a t  44 

35 6 - 1 0 5 . - 1 0 6 (1 9 8 8 )

! l  D e e  C o n E  A n n  h i 2 4 . )  1791 (1 9 8 7 )  (e m p h as is  added)
"  Str t «  . Io w a  C o d f  A n n  9 146* I .  4 2  u s e  i  3 (X I» -7 U )

Rooms in t i iNs i ii-'NtT.

viduals."” The intent to exclude institutions from coverage is evident in 
about one-filth of the provisions, which provide conscience protection only 
for individuals.'*

Some statutes try to list every person covered. For instance, otic pro­
vision of the Illinois Right of Conscience law protects physicians and "med­
ical personnel," which it defines as "any nurse, nurse's aid, medical school 
student, professional, paraprofcssional or any other person who furnishes, 
or assists in the furnishing of, medical care . . . Likewise, the Missouri 
conscience clause protects every "physician or surgeon, registere I nurse, 
practical nurse, [and| midwife . .

The most common term used to identify the institutions covered is 
"hospital." In fact, institutional conscience clause provisions in more than 
a dozen states provide protections to hospitals only.” A typical provision is 
the Idaho provision that "(n]othing in this act shall be deemed to require any 
hospital to furnish facilities or admit any patient for any abortion if. upon 
determination by its governing board, it elects not to do so." * Other con­
science clauses extend protection more broadly, such as to "a hospital or 
other medical facility."1’’ "hospital or health care facility."" "hospital, 
clinic, institution, or other f a c i l i ty .o r  any "medical facility."" Some 
statutes try to list every institution protected For instance, the Illinois Right 
of Conscience Act covers "medical facilities," which it defines as "any 
public or private hospital, clinic, center, medical school, medical training

>' In  son ic co n sc ie n ce  c la u se s . the t o rn  " p e is o n "  i t  used  in  tu c l i  a w a y  a t  lo  in g g c t i i l u l  o n ly  hum an 

be ings a rc  protected  .See, e  g . M a w  G e n  L a w s  A n n  c t l 112 . 4 I2 J  ( " A  p h y s ic ia n  m  any  o ilie r 

jie iso n  w h o  i t  a m em ber o f  n r asso c ia ted  w iih  the m ed ica l s la f f  ) ; R  I G i n .  L a w s  4 23-17*1 1 

(sam e )

•’ *  Sft. r  < . In n  C o d e  A n n  4 16 -1 0 -3 -2 . Io w a  C o n r  A n n  4 146 t .  M a ss  G f .n  L a w s  A n n  ch 
112. 5 1 2 / .  O n  R e v  S t a t  4 4 3 5  4 8 5 . R  L  G e n  L a w s  4 23-17-1 1 S e e  ii/ tn  K a N  S i a i  A n n  

9 6 5 -443  4 .  M o  ItEA i r i r — G e n ,  O w e  A n n  4 20 -214  (u s in g  " p e r s o n "  .i lo n e l.

”  I n  A n n  S e a t  ch  I I I ' ' ) ,  8 5 303  O th e r p ro v is io n s  o f  (h o  A c i  ap p ly  to  " a n y  p e rs o n ."  " I 
5 ’ 0 5 , 5 h lH . 5 3 0 9 . o r  " a n y  ap p lican t "  /./ *  5307  

M u  S r  s r  A n n  4 197 0 3 2 .

”  A l a s k a  S i m  9 1 8  1 6 O lO tb i; A k k  O u t  A n n  4 2 0 -16 - 6 0 1 ,0 ) 1  o  R r v  S t a i  4 1 8  6 -1 0 4 . D m

C b D E  A n n  h i  2 l .  5 1 7 9 1 . F t .a  S i  m  A n n  9 3 9 0  0 0 1 (8 ) .  H a w  R e v  .St a t  4 i 5 \  16 . I i i a IIO

C o d e  9 18 -612 ; t i l  A n n  S i a i  c h  1 1 1 * .-. 5 5  5 2 0 1 -5 3 1 4 . M o  A n n  S i a i  4 I 9 7  ()32 ,NJ S i a i  

A n n  5 3 0  11-9 , N I )  C e n t  C o n r  4 2 .1 1 6 .1 4 ,Ohio Rev . C h o p  A n n  4 4 7 1 1  9 1 , S t )  C i id  I .a w s  

A n n .  9 1 4 .2 3 A  I2  I 4 ;  T f n n  C o d e  A n n  9 3 9 .1 5 -2 0 4 , W is  S t a t .  A n n  4 140 42 

•’< |„A|1() c n n r  4 18 6 1 2  Str alto F i ». S i a i  A n n  9 3 9 0  001 (81  (p rovid es- " N o th in g  in  ih is  scum n 
sh a ll req u ire  any  h o sp ita l o r a n y  pe rson  6> p a rtic ip ate  m  Ih e  le m iin a lio n  o f  a  p re g n a n cy , no r s h a ll any 

ho sp ita l o r an y  person he lia b le  fo r such  re fu sa l "1  

•’ " G a  C o d e  A n n  4 1612 142 . V a  C o n r 4 18 2-75 Smilnilll A n n  S i a i  i l l  3 8 . r i l l  " ,

M in n  S t a i  A n n  4 145 4 |4  

" ' M r  R r v  S i a i  A n n  h i  2 2 .4  15 91 . N  I S i a t  A n n  4 2 A  6 5 A  2 . N  C  G i n  S t a i  4 14

45 I I I )
"  Neb. R r v  S t a i  4 28 " 7 1  Str ,iiw  L a  R r v  S i a t  A n n  9 4 0  12m l "  C . N M  S u r  A n n  

4 24-8 6 |A | ( 2 I .

' !  P a C o n s  S t a t  A n n  4 3 2 1 3 (d )
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institution, health care facility. physician's til lice. iul'inuury. tlispcnsary. 
ambulatory surgical treatment center or other institution or location where 
medical care is provided to any person . . .

2. D irect-Indirect Providers
Many conscience clauses (nearly one-half) specifically limit coverage 

to persons directly involved in the procedure—medical professionals.’4 The 
most frequently mentioned as protected are “ physicians," followed by 
"nurses," and "members of the staff" or "employees" of physicians, 
hospitals, or other health care employers. ” For example, the key paragraph 
of the Kentucky conscience clause applies to any “ physician, nurse staff 
member or employee of a public or private hospital or employee of a public 
or private health care facility . , This provision also demonstrates the
problems with trying to identify every person covered: ambiguous drafting 
leaves the provision open to irrationally different possible interpretations."

Public-Private Providers
Nearly a dozen institutional conscience clause provisions limit protec­

tion to private institutions," typical is the provision of the Montana cou-

"  l i . i  A n n  S t a i  ch  1 1 1 '/ :,  *  S.HJJI. See nho Mi< n  Com i* I .a w n  A nn  §  333  201X1 

'* T h e  in ic m  to  fo c u s  p ro iccH im s e x c lu s iv e ly  o n  pe rsons engaged  in  the th ree i p ro v is io n  o l  health cu re  

se rv ic e s  is  v e ry  apparent in  tile  N e vad a  statu te , w h ic h  c x lc n ils  co n sc ien ce  p ro tection s |o  --.i reg istered  

m u se , a lice n se d  p ra c tica l n u is c . a n u rs in g  j s s i s I j i i I  or j  try o ilie r  jie rso ii emplnseJ i*> furnish ilirei I 
persniul heiillli service In a puiieni " N l v  R i v  S u r  li (112,475 (e m p h a s is  add ed )

See . i* A k k  C o in .  A n n  j  3(1-I6 M I 4 .  lit §  2 0 -1 6  6 0 1 ,C a i  I I I  s i i l l  .4  S v r t l s  Conr. 5 2 5 0 5 5 . 

Cun- t h v  S u r  4 IK-ts-M M , <■/ 1 2 5 .6 -1 0 2 ; l-i a S u i  A n n  3 3 V 0  0 0 1 (8 ) . Io a i iu  Conr. § 
IX  6 1 3 . ( i s  CowA n n .  5 D I I O .  I n  A n n  S r s r  ch  IN . 5 H I 1.1, iJ  ch  111 Vi, r X  52111-51I I ,  

Im > C u m . A n n  i| I 6  I I M  3 , K i  R i .v  S t a i  A n n  1 3 11 Him). I  a  R r v  S u r  A n n  §3  

4 o  1200  31, 4 0 .1 2 0 0  3 2 . 4 0  I2 ' I0  13. M l .  R r v  S u r  A n n  h i 22 . 3 I5 o |  3. M a s s  G e n  I.a s v s  

A n n  t i l  11 2 , 3 123. M il l i  C o m p  I.a'.vs A n n  (3  I I I  2111,S I  In  333 201X1 ,V 111 2 0 1 W , M in n  

S u i  A n n  33 1 4 3 .4 1 4 , U S  4 2 , M n  A n n  S i a i  3 107 (132, N e v  R r v  S r s r  3 6 3 2 -4 7 3 , N  M 

S i  S I A n n  3 1 0 5 - 2 ,  N .C  Ch > S u r  3 14 45  I . N I )  C * n i  C o w  §  2 3 I 0 - I 4  ( In  R r v  S u i  

3 1.15 1 X 5 ,1 * ,  S i a i  A n n  h i  IX . 5 I 2 I I . R I  C irN  L a w s  ) 2 3 -1 7  11. S C  C o d e  A n n  3 

44-41  I I I ,  S  I )  t o l l .  L a w s  A n n  33 I I  23A  12 14 . h  n n  L 'o i i i  A n n  3 rut- 3 4 -1<|4, ul. 5 3 v - (  5- 

204  I I  v R i v  C i v  S u r  A n n  m l 4 5 12  7 . f J u n  C um  A n n  76-7  I i lo ,  W  V «  C o w  3 

ICi 211 4 .  W iv  S U I  A n n  3 141143 Some sta les extend p in lcc liitn  In  hnth spec ific in d iv id u a ls  and 
"a n y  o ilie r person "  N e vad a  extends sp ec ific  pro lecln tn lo  nu isev and other m ed ica l assistants hul 

iI.k-, n o ie  sp lit n ly  in en liim  physic ians N l v  R i  v S u i  3 312 475  pm lcc lv " a  r e m s lcm l u n it , a  
licen sed  p ractica l n u is c . a m ilt in g  assistant o r any o ilie r person en ip ln srd  lo  tn riils t i t l i ic c l personal 
health te rv ic c  h i a patient

* K i  R r v  S  r a  I  3 311 XIHI

"  I I  Ih e  ahvence o l  co iii in a v  a lte r " n u r s e "  and " s t a l l  m e m b e r"  is  deem ed s ig m ltc a n l. l i i lh c r  than iu s i 

p m ir d ia l l in g ,  then ( lie  p ro v is io n  co u ld  he g iven  w ild ly  va ry in g  i it lc ip ic la im n  l( c o u ld  m ean lh .it  

lio n -n u rse s  a rc  m il co v e re d , o r a ic  co v e te d  o n ly  i l  em p lo yed  at non h o sp ita ls , n r  a rc  no l co ve ted  

u n lcvv e m p lo y e e s  o f  (he h o sp ita l, o r lh a t  " n u r s e s "  and o i l ie r  " s t a l l "  j |  no n-ho sp ita l l . i c i l i l i c s  arc nol 

co ve red

" A uk < o u t. A n n  4 2 0 , | f t  104, C a i .  H c t r  m  A  S » i r r v  C 'o h f 3 2 5 0 '5 ,  C o i n  R r v  S rs i 3 

25  h  102. K v  R i v  S u i  A nn  3 311 * 0 0 :  M u n i ( n o r  A n n  3 511-211-1 1 1. S  c  C o w  A n n  3
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science clause that protects every "private hospital or private health care 
facility."14 One paragraph of California's conscience clause statute narrows 
protection even further—it only protects each "nonprofit hospital or other 
facility or clinic which is organized or operated by a religious corporation 
or other religious organization . . .

At least four slate conscience clause provisions deny certain protec­
tions to health care personnel working at or for public institutions. For 
example, sections of the Tennessee and Arkansas conscience clause statutes 
provide: "No private institution or physician, nor any agent or employee of 
such institution or physician, shall be prohibited from refusing lo provide 
contraceptive procedures, supplies, and information . . .

•I. The Invalidity o f the Distinctions

The individual-institutional, direct-indirect, and private-public distinc­
tions among health care providers are largely without analytical significance 
for protection of rights of conscience. These classifications often are mis­
used in existing conscience clause legislation.

a. Individual or Institution

Certainly individuals -ltd instilutions are different in many ways; hos- 
piials, clinics, and other corporate or institutional entities do not have flesh 
and blood, or their own individual feelings, beliefs, or consciences to pro­
tect. Mow can they, when they are merely fictitious creations of our own 
invention, artificially created and endowed with legal personality?4' How­
ever, legal entities (including hospitals, medical associations, and other 
health care corporations) are organized by individuals to achieve purposes 
that can best be achieved by collective action, including protecting or pro­
moting values that individuals best can express and implement by collective 
activity. Legal entities must have specific, government-sanctioned corporate 
purposes—moral ends, if you will—such as rendering charitable service, 
relieving suffering, protecting the weak, educating the unlearned, curing the 
sick, or saving life Our laws recognize the entities created for such moral 
purposes, consider them legal "persons," and extend significant legal bail-

4 4 .4  M Q ;T E n N  L o w  A n n  3 6 X - 3 4 - I0 4 , t F .x  R i f  C i s  S i a i  A n n  a i l  4 5 1 3 , '  l i  I am < ••til 

A n n  3 7 6 -7 -3 0 6 . W v n  S t s r  3s  3 5 - 6 .1 0 5 ,- 1 0 6  

w  M u n i  C o w  A n n  §  5 0  2 0  111 S/e aim  K r  R i v  S f a F  § 3 1 1 X 0 0 1 )1  

* " C a i .  H i A i m  &  S a f e f v  C o w  3 2 5 ')5 5 (c l  (e m p h a s is  add ed )

41 14 n n  C o w  A n n  3 h X - 3 4 . |0 4 |5 i . S V m t w C o r o  K t v  S i a i  3 35  6 -1 0 3 , M E . R e v  S i a i  A n n  

h i 2 2 , 3 l ‘X )3  See situ) Am c S e a t  A n n ,  3  2 0 A - I6 - S 0 4 ( l i  ( " N o  p r iva te  i iw i iu im n  n r  p h y s ic ia n , 

n o r  a n y  J g c n l n r  em p lo y e e  u l vu th  in x l i lu l in n  n r  p h y s ic ia n , nor any  em p lo yee  o l a p u b lic  in s iih il io n  

actin g  un der d ire c t io n s  o f  a p h y s ic ia n " !

11 Srr neneriillv D odge v l-'ord M o to r C o  , 204 M ic h  450. | i l l  N 53 66X  I I ' l l ' l l
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cllis to them (including tax exemptions, immunity from liability, and the 
like) when they advance certain moral goals favored by the state.

The greatest opposition lo laws protecting Ihe rights of conscience of 
health care institutions has come from advocates of absolute reproductive 
choice.4' These writers fear (probably correctly) that if health care providers, 
including organizations, were entirely free to choose whether or not to 
provide or participate in providing elective abortion services, there would be 
fewer facilities in which such services would be available.*4 It seems some­
how ironic that advocates of "choice" oppose the rights of hospitals and 
clinics to choose not to provide elective abortions.4’ More fundamentally, 
this argument against extending protection to organizations to follow their 
own moral or religious values is based on an assumption that expansion of 
access to lacilities for elective abortions is moral, but voluntary decisions by 
other medical facilities or personnel to refrain from providing abortion ser­
vice is immoral. The flaw, obviously, is that the very purpose of a con­
science clause is to protect the rights of persons (acting individually or in 
association with others) to make those decisions for themselves, anil to 
protect their decisions, even if they are unpopular.

To exclude institutional health providers from conscience clause pro­
tection is merely an indirect way of denying the conscience and morality 
of the individuals whose will and purposes the entities were created to 
effectuate." Thus, lo deny protection to health care institutions contra­
dicts the central purpose of conscience clauses, which is to protect the 
moral sensibilities and deeply-held beliefs of the individuals who make 
up the institution. Moreover, it seems more than a little ironic for a 
state to assert that a hospital or other institution does not have a con­
science. or is nol entitled to express and implement that conscience, because 
it is not a real individual, but only an entity.*' After all, a state is not a

* See P i l l 'd  ,C Pulton Aharium. Camcieni e anti ihe Consliiulitm: Art Examination ,»/ Enteral Inin- 
liilinniil Conscience Clauses, h C o l n n  Hi 'U N  R u .  (.. R f.v  279 < 1074-75) 

u  See infra note 231 Jr.i! accompanying le u
”  Il iv even  more iron ic when a person opposing Ihe nj|hls o f  health ca te  in v lilu lio n v 10 assert righ ts o f 

conscience is  a h igh  o f f ic ia l o l an in stitu tion  (Ihe A  C  L .U .)  (hat lia s made its reputation defend ing 
ngh is  <)f conscience o f  unpopular o rg an ira litn u  and Ihe ir m em bers, as sve ll as Genera l Counsel for 
another in s lilu ln  -i (P lanned Parenthood! i l l , i l has been (he lead ing advocate o f  in stitu tiona l freedom  
o l cho ice III at 279 n * See Kuvt v S u lliva n , 111 S C l. 1759 (I99I|,

“  "|C|orpnrations are m ere ly  associations o f in d iv id u a ls  un ited  fo r a specia l purpose, and penm iicd  lo  
do bus iness under a particu la r name, jn d  have a succession  o f members w ithout d is so lu t io n ."  
Pcmlnna Consol S ilve r M in ing A  M illin g  Co v  Pennsylvan ia , 125 U S 181. 189(1888) It I l l s  been 
said that |versunhood was eatendcd to corporations lo  ported live imerests o f ihe slochholders lloven- 
V jn ip , lire Claim ul Cnrpnruiian in American I egal Thought, 76 G eo . L . I  159), 1641-42 (19881

* When the in stitu tion  is a p ub lic ir is lilu im n , ihe in d iv id u a l consciences behind ihe in stitu tiona l funn  
ate those o l the p u b lic  P lu s , when the p ub lic has adopted a po licy  lovonng  prov is ion  o f d ie 
co iiin iv e is ia l m ed ica l se rv ice , d is tin gu ish ing  between p ub lic  in stitu tions and ihe in d iv id u a ls  d ia l 
w n ig  there in it ia lly  seems reasonab le , h c c ju sc  lo  e ffectua te  d ie co lle c tive  conscience r.gh ts o f die 
pu b lic , i l w ou ld  t>e necessary lo r p ub lic in sm u iion s lo  prov ide Ihe m ora lly  con troversia l m edical

R ig h t s  o i- C o n s < i f n i t . IK7

human being either, but merely an entity created to express and enforce 
collective will."

Finally, exclusion of health care institutions from laws protecting con­
science can nol he reconciled with other legal doctrines protecting rights of 
conscience. For example, to protect individual rights of conscience in the 
provision of health service but deny protection to collective (entity) forms of 
individual conduct is rather like arguing that the first amendment protects 
only individual speech (direct, person-to-person, natural, voice communi­
cation, or personally-written, personally-delivered letters) but not collective 
speech (for example, by corporations, or via television, books, or newspa­
pers—which are collective, institutional efforts).

Of course, protections for institutional rights of conscience should he 
tailored to (he role and functions they have in the provision of controversial 
health services, and to the unique dilemmas they face. Nevertheless, it is 
improper to categorically deny health care institutions statutory protection 
for rights of conscience.

b. Direct-Indirect Providers

Many conscience clauses limit protection lo persons engaged in di­
rectly providing medical treatment or medical services—the ones in the 
operating room, at the place of delivery of the controversial medical service 
itself.'" Apparently, intake personnel (who admit the patient), records per­
sonnel (who manage the patient files), accounting personnel (who hill and 
collect for the procedure or service), janitorial personnel (who prepare the 
room for the procedure and clean it up afterwards), insurance personnel 
(who provide payment for the procedure), kitchen personnel (who Iced the 
patient and the persons performing the procedure), and a myriad of other 
workers indirectly involved in the total enterprise of providing complete 
medical service arc not covered.

se rv ice s IIIUI II I have Ihe etiii5cier.ce c lau se  right hi refuse to p rovide ihcm ), w h ile  lo  e tfc c lu a tc  the 
conscience rights o l ihe in d iv id u a l health care personnel, n w ou ld  be necessary lo  grant conscience 
c lau se  protections lo r  in d iv id u a ls  H ow ever, lo  protect the funner does nol requ ite  destruction  o f the 
la tte r, and reasonable accommodation o f p ub lic employee conscience rights ba lances bo lh  ob jectives

*" For lh a l n u tte r, ihe law  is  nut an in d iv id u a l cither, hut a construct, a too l for en fo rc ing Ihe co llec tive  
w ilt (the w il l o f ihe sia(e).

** See. e g . F irs l N a l l Hank o f Hoslo il v D e llo ll l. 4)5 U .S 765, 778 84 (1978) (corporations en joy 
constitu tiona l protection for p o litic a l specctvcom nbunrin sl; N .A .A  C  P. v . U uiion , 371 I* S 4|S, 
428-31 1 1963) (cooperative group ac tiv ity  protected by lirv t and fourteenth amendments) See aim 
Pac ific  G as and E lc c . Co v P ub lic U tilm cs Com m 'n o f C a lifo rn ia , 475 U .S  I .  912 119X61 
I com pe llin g  u ti lity  lo  send m essages o f p ub lic  interest group is  u n co iu li lu lio n a l) , Federa l E lection 
Com m 'n > M assachusetts C n u en s lo r L ife . Inc . 479 U s 238. 260-62 (19861 (po litica l speech 
lig h ts  o l cn ijr tita lhm  vind ica te  po litica l r igh ts o f die in d iv id u a l mcmhers Ih e ic o ll 
See. e g . N i v  I t r v  S r * i  5 612 I7S Ip rn lcum g  " a  t rg is lc rc d  nurse, a licen sed  p iu i ib . l l  n u isc . a 
nursing assistant or any o ilie r persons employed lo  (um ish d ircc l personal health se rv ice s In  .1 
p a ijc n l"  against huving " to  participate direillv in the induction o r performance o f an abortion"!
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This confined conception o f  the class of persons whose rights of con­
science merit protection is unjustifiable. Conscience clauses are intended to 
protect the right not to participate in providing services that a health provider 
believes to be immoral. '1 One may feel morally culpable even if one is nut 
the immediate or direct provider o f  an immoral act. As the authors o f  an 
earlier study of conscience clauses noted:

|l|! th e  a im  o f  l l i e  c o n s c ie n c e  c la u s e  Is  lo  p ro te c t in d iv id u a ls  w h o  e xp e r ien c e  
w o tk  ie l . i ie d  c o n f l ic t s  as a  r e su lt  o f  c o n s c ie n t io u s  o b je c t io n s  to  a b o r t io n , (he pro- 
le c t io n  o u g h t lo  b e  d e f in e d  b y  re fe re n ce  to  w h a t ih e  em p lo y e e  s e e s  a s  a c o n l lu . t ,  not 
b y  re fe re n c e  to  w h a t an a d m in is t r a t iv e  a g e n c y  th in k s  is  Ih e  le g it im a te  scop e  o f  
a c c e p ta b le  c o n f l ic t  s itu a t io n s .

No countervailing public policy will be seriously impeded if the conscience 
rights of  persons indirectly involved in the provision o f  controversial med­
ical services are protected. Likewise, there is no compelling justification for 
limiting protection to health care professionals or those engaged only in the 
direct provision o f  the controversial medical service."

A term frequently used in conscience clause descriptions o f  the cov­
ered persons is “ persons ."  This fine, hroadly inclusive term does not dis­
tinguish between professionals and nonprofessionals, or direct participants 
and indirect participants, or between individuals and organisations, or be­
tween public and private actors." It is consistent with the most mature 
conception of the principle of hroadly protecting conscience that underlies 
conscience clauses.

< . Public-Private

Ihe most likely reason for legislation protecting the rights o f  private 
(but not public) institutions and personnel to decline to provide morally 
controversial health services is that the stale has adopted a public policy to 
lavor and provide the controversial service. Thus, it refuses to allow its 
publicly-supported facilities and personnel to refuse to provide the services 
while at the same time respecting the right of private entities and health

' The Il l in o is  R igh t o l Conscience A ct describes its purpose js " lo  ic sp cc i and p re lect the ngh i o f
conscience II I a ll J ieisons who ic lu se  to ob ta in , le ie iv e  or oc'cepi, or who are engaged i l l .  ihe de live ry
o f  m ed ica l sem en s and ihcdiga l care " I I I  A s s  S i a i  ch 1111.-. r 5.III*

'* Ifu ih am . W oihJ, A  f ’ond ie . u ip ru  nine I .  at l i d
“  It h e a ls  rem em b ering  lh a l som e |i<ople in  th is  Country s in ce re ly  l ie lic v c  llia l som e co n tro ve rs ia l 

m ed ica l p iu vc'd iires  I lo r  e u t o p ic .  u lm iiu m  or w iitn lia w .il o l i iu in in m  and  h s d ra lio n i .lie  J lrh n n e n i. 

m in im a l and repugnant T h e  t ig lo  o l cn n sc ie u lio u s  re fusa l lo r pe rsons w h o  co n sid e r 11 im m o ra l e sen  

h i  se co n d a rily  o r in d ire c t ly  a id  and ass is t  such p rocedures shou ld  be p m icc'Icd  

"  S o m e  co n sc ie n ce  c la u se s  h s l sp e c if ic  c la sse s  o l co veted  in d iv id u a ls  hea lth  ca re  p ro lesst-m u ls— Ihcn 

adds " o i l ie r  |ie r s o n "  to g ive  em p hasis  Ip n m a n ly  con cern ed  w u h  p ro fe ss io n a ls ! w n lio m  e x c lu s io n  

Ven. t  i t . I a R r v  S i  a t  A nn  8 4 i ( i 2 W  3 1 . M r  H i v S i a i  A nn  i n .  2 2 , 4 | J '» |

Rit.nis oi- Consc ii:n(t:

personnel to decline to provide such services. However, this justification for 
distinguishing between public and private institutions and individuals does 
not withstand careful scrutiny.

In the above-described situation, the state has a conflict o f  values— it 
simultaneously values ( I ) the controversial medical s en  ice and 12 1 the rights 
o f  conscience o f  health care providers to refuse to provide the same service 
The solution to the conflict, however, is not to distinguish between public 
private health care providers for purposes o f  protecting rights o f  conscience 
I'luit is unprincipled from the perspective of both values; il achieves neither, 
and offends bo th ."

['lie best resolution of this kind o f values dilemma is to give one value 
priority when they happen to conflict. In our tradition, including our basic 
social compact, protection for the rights of conscientious refusal to partic­
ipate in morally objectionable government-valued activities has a stronger 
and longer claim to priority and preference than (he efficient provision of 
morally controversial medical services. ''1

Public personnel, no less than private personnel, are entitled to pro­
tection for their rights of consc ience ."  Individuals who work for public 
health care institutions are certainly nol less likely to encounter moral d i­
lemmas.'" Thus, protection o f  rights o f  conscience o f  private hut not public 
health care personnel (individuals) is improper.

Excluding public institutions from conscience clause provisions pro­
tecting the right to decline to provide morally controversial medical services 
requires closer examination. The "pe rson s "  behind the corporate entity ol 
a public hospital or other public health care institution, whose conscience 
and values are expressed and effectuated through the entity structure, are the 
public. If, by due process, the people o f  a state favor the provision o f  certain

"  T h e  p u b lic  p r iva te  d is t in c t io n  in  p re le c t in g  rig h t* o l  co n sc ie n ce  o l hea lth  c a ic  p ro v id e rs  w o u ld  be 

p r in c ip le d  o n ly  i l  ihe  s late  had  ( I )  a  va lu e  p re fe ren ce  lo r  p ro v id in g  Ih e  s e rv ic e , <21 no  va lu e  

p re fe re n ce  fu r r ig h ts  u l co n sc ie n c e , but t i l  a va lue p re fe rence  lo r  no n-ieg utarnm  o l p r iva te  a c tiv it ie s  

H o w e v e r , Ihe la tte r va lu e  seem s rather o ld -fa sh io n ed  in  Ih e  m o dem  reg u la to ry  w o r ld , and  it s u ie ly  

w o u ld  co m e  un der sc ru m s u n n ck  b y  p o st-m o d ern ists  w h o  re ject Ih e  d ist in c t io n  be tw een  p r iv a te  and 

p u b lic  l a i  le a s l w h e n  d lim n s  p u b lic  re g u la t io n ) . M o re o v e r , d ie  assu m p tio n  lh a l p ro tectio n  fo r n g h is  

o l c o n sc ie n ce  is  not j  s ig n if ic a n t  co n tem p o ra ry  A m e r ic a n  va lu e  d ie s in  d ie  la ce  o f o v e rw h e lm in g  

e v id e n ce  lo  the c o n tra ry , fro m  the D i ll  o f  R ig h ts  lo  Ihe co n sc ie n tio u s  o b jecto r ca ses  lo  Ih e  la le s i 

d ebates o ve r " p r i v a c y "  and " Ih e  n g lil lo  choose "

'* I l w ou ld  be exceptional i l Ihe con flic t be lw cen  the va lues was mnrc than ile m inim is 
.SVr. e g  . Kulan v  Repub lican Party o l Il l in o is , -107 1J S h i  1 1 mg l) H iring p ub lic  employees 
I k c ju s c  o l po litica l a llih a lio n  is  u n co n s li lu lio iiu ll; Perry v S indcnuann , TOR I  S W1. 8% *M 
I I'l72l (re fusa l lo  renew icach cr's co n irac l because o l c n iic ism  is  unco iis inu inm .il c o iu liln m i. Kc-c 
Iv in jn  v Hoard o f Regents o f U n iv o f  ihe S la lc o f New  Y o lk . 185 t f  X. 5KN. 5*r7 i|un7| ip uh lic  
employm ent m ay no l be restricted  b y  uncnn stilu iio n u l cond itions)

’ * R a th e r , i l  is  l ik e ly  lh a l p e rso nn e l in  p u b lic  hea lth  ca re  fa c il it ie s  en co u n te r a w id e r .n r j y  o f  m o ra l 

d ile m m a s , as Ih e  k in d s  o f  f in a n c ia l b a r r ie rs  o r p a iie n l v c ll-sc lc 'ch o n  that m ay p n tlc c i m in e  p riva te  

la c i l i l ie *  do  uo l p re lec t m o st p u b lic  ones
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morally controversial procedures, it would deny the rights of conscience of 
the people (the public) whose representatives have adopted that policy to 
refuse to let them implement those values collectively (institutionally)."

However, a state is not just another voluntary, private association. It is 
a monopolistic entity, claiming the exclusive right to do certain things (for 
example, use deadly force to implement its decisions), and asserting the lax 
prerogative to take the property of all persons under its power to effectuate 
its decisions. Excluding public institutions from conscience clause protec­
tion would violate the conscience rights of the minority of the population 
who do not wish to participate in or support the services they deem morally 
abhorrent—an effect that contradicts the fundamental policy underlying con­
science clause legislation. Disregarding the moral weight of those objections 
would seriously jeopardize fundamental values necessary for cohesion in the 
community.Additionally, it would be inconsistent with the way we respect 
conscience rights generally.1”

C. Conduct Protected or Prohibited and Exceptions

Most conscience clauses are written in the form of a statutory recog­
nition of a personal civil right to refuse to participate in or provide the 
morally controversial medical service.'1' Typical are the Kansas provisions.

w W hether it w ou ld  l>c w ise to r a Mate lo  a ilo jil a po licy  mandating Ihe prov is ion  o f m o ra lly  contro­
ve rs ia l m ed ica l se rv ice s , such as abo rtion , s te n lira lio n . o r euthanasia , in p ub lic  fa c ilit ie s is another 
matter D ed ica ting  pub lic resources lo  provide controversia l m ed ica l se rv ices lha l promote the 
p riva te  va lue  preferences o f  a m inority o f Ihe p u b lic , but that arc m ora lly  repugnant to many others, 
when those se rv ice s are a va ila b le  on the open market from  private health ca te  p ro v iders , in a time 
o f  severe p ub lic  budget d e f ic it s , scen ts imprudent at best.
It is more lik e ly  lh a l ob jecto rs fee l com pelled by their consciences to refuse to accommodate the 
con tro versia l se rv ice  than that supporters fee l ih.K ihey ore under m ura l com pulsion (as d istin c t from  
perm ission) to p rov ide  it . Srr m/ro note X6 and accompanying text 

M fo r  exam p le , the estab lishm en t c lause  o f the f irst amendment is  one o f  the o ldest k ind s o f  conscience 
c lau se s W h ile  the sla te posver to la s  and spend revenue is  great, it ntay not be exercised  in defiance 
o f d ie estab lishm en t c lause  l ix i h id ing p ub lic  in stitu tions from  conscience c lause protection because 
most people in  the ju r isd ic t io n  la vo r j  controversia l health service (such as abortion) w ou ld  lie  like  
say ing  it is  appropriate to tax everyone in a ju r isd ic tio n  to support a popular re lig ion  (such as Jew ish 
synagogues in N ew  York o r M ormon chape ls in U lah l, so  long as no one is  reipnred to attend 

M l'h irty  -nine o f  the -!-l states w ith  conscience c lau se s, and the federal statute ate in the fonn o f  personal 
c iv i l r igh ts statutes Some prov is ions co ve r in d iv id ua ls  o n ly , others in stitu tions o n ly , and others 
co v e r both Srr. r g . A m i. R r v  S t a t  A n n  J 36-2151; Ants. C o n s A n n  5 20-16-601; C x i 
l l r x i  rn  A S a f e t y  C o d s  4 25055, C o m  R s v . S r x r  5 18-6-10'; id  4 25-6-102. D e l C o n s  A n n .

I l l  2a. 5 1791. F t * S r * r  A n n .  5 390001(8);G x . Coos. A n n .  44 16-12-142.49-7-6 Id a h o  C one 
4 18 612. In .  A n n  S r x r  ch 38, »  81-33; id  ch . I I I V : .  41 5201-5314; In d .  C o d f . A n n  4 
16-10-3-2, lo w x  C o d s  A n n  4 146 I .  K a n  S t x t .  A n n  § 65-443-4, K v  R s v  S r x r .  A n n  4 
311 818), I ,x  R r v  S r x r .  A n n  4440:1299 31,40:1299 32.40:1299.33. M r  R s v  S r x r  A n n  tit 
22. 54 1591. 1592. A 1903; M u  H e a l t h —G fn  C o d e  A n n  5 20-214. M a s s . G e n  L a w s  A n n  

ch 112. 4 12/. M lt . it  C o m p  L a w s  A n n  55 333 20181 to 333 20184 &  333 20199; M in n  S u r  
A n n  44 145 414. 145 42. M o  A n n  S i a t  4 197 032; M o n t  C o d e  A n n  5 50-20-111. N rn  
R s v  S r x r  5 28-337; N f.v  R r.v S t a t  4 032-475; N J S t a t .  A n n .  45 2A :65A-i.2.3, N Y C iv  
R io i i t s  L a w  4 79-t, N  D  C e n t  C o d s  4 23 16-14, N .M . S t a t  A n n  4 10-5-2; O n to  R r v C o n r .

I
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which declare, in pertinent part: "No person shall be required to perform or 
participate in [abortionI.""' and “ [n|o hospital, hospital admin.strator or 
governing board shall be required to permit |abortion| within its institu­
tion. . . Like Ihe Kansas provisions, most conscience clauses arc 
phrased negatively ("no person shall be required"). While that is a time- 
honored way of protecting civil rights,'” the practice of affirmatively rec­
ognizing the civil right and stating that it may not be violated is also long- 
established and may be preferable because it positively affirms as a civil 
right what may not previously have been explicitly recognized to be one.'1

Most conscience clauses vindicate a general right to refuse, but a few 
provisions merely refute the narrow inference that a particular law creates a 
duty to provide or participate in the controversial medical service.'” For 
instance, the Alaska conscience clause provides, in pertinent part: "Nothing 
in this section requires a hospital or person to participate in an abortion, nor 
is a hospital or person liable for refusing to participate in an abortion under 
this section."'"’ On its face, this provision merely rejects the inference that 
one section of the Alaska statutes regulating abortions requires participation 
in the provision of abortion services. It does not expressly reject the same 
inference if it arises from some other section of the Alaska statutes, or from 
some common law doctrine, or constitutional doctrine, much less recognize 
any affirmative civil rights protection for health care providers with consci­
entious objections to abortion (to say nothing of other morally controversial

A n n . 4 4731.91. O k ia  S tat A n n  tit 63, 4 1-7)1. O h R ev  S r x r .  44 435.485. 435,225; I’ x 
S r x r .  A n n . tit . 18. 4 3213; R I G en  L aw s 4 23-17-11; S C , Code  A n n , 4 44-41 -40. S O Con 
L aw s  A n n  § §  34-2.1A-I2-I4. Te n n  Co de  A n n  §  68-34-104; «/ 4 39-1.1-204. T r x .  R e v . C iv .  

S r x r  A n n  art 4512 7; U tah C on r A n n  4 76-7-306; V a Coof A nn  § IH 2-75. w  V a C o d e

4 I6-2B-4, W ts S t x r .  A n n  4 I II) 42. W yo  S ta t  55 35.6.105, -106. 42-5-101. 42 U .S  C  4 
3(8)a-7.

M K a n . S e a t  A n n  4 65-443 
“  1,1 4 65-444
M Srr. r ft . U S  C o n s t  amend V (“ N il person sha ll be he ld III answer tn f a cap ita l or otherw ise 

in I .m inus c rim e , un less on a presentment o r indictm ent o f  a Grand Jury nor sha ll any jicrS lih lie 
sub ject for the same o ffence to lie tw ice put in jeopardy n f  life  or lim b , nor sha ll !< com pelled lit any 
crim ina l ease lo  be a w itness against h im se lf, nor he dep rived o f  life , lib e rty , or property, w ithout 
due process n f  law ; nor sha ll private property tie laken for p ub lic use w ithout ju st compensation " )  

w  Str. r.fi . n I amend. 11 "C ong re ss sha ll make no law  . proh ib iting  d ie free exercise |uf rc lig io n l. 
o r abridg ing the freedom  o f speech, or o f  Ihe press, o r the n g b l o f  ihe people peaceably in  assem ­
b le " )

M  Srr M tm r C on r A n n  5 10.2D.lt 1(2) ( " A l l  persons sh a ll have the r ig id  to re fuse lo  adv ise 
concern ing, p crlo rm . a ss is t, or pam cipa ie  in abortion because o f re lig io u s be lie fs  or moral convtc 
lion s " ) , ul 5 50-20 111(3) ( " I l  sha ll lie  un law fu l lo  in terfere or attempt lo  in terfere w ith  the nght 
o l re fusa l au lho rired  b y  th is sectu in  " I  

' ’’ Srr. t.g . At a sx a  S r x r  5 18 16 010(h), A kk  C o d e  A n n  5 2D-I6-30L C o m  R r v  S r x r  45 
I8-6-I04, 25-6-ID2; F i x . S r x r  A n n  4 381 0051(6), t lx w  R e v  S rx r  4 45.1.16. N M  S r x r  
A nn  5 24 8 6. N J S r x r  A nn  5 30 119; N .C . G en  S r x r  4 14-45 I , D ix i t  (M in  A n n  4 
76-7.306. W  Va C h iu  4 |Si-2»;-7. 42 (J S C . 4 3 t» la .7 (a llll 

M  ALASKA S r x r  4 18 16 0118b)
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services) to ucl in accordance with their consciences. Such narrow provi­
sions are doubly deieetive: they provide very little real protection for rights 
ol conscience, yet they sound so very protective (within their little corner of 
defense) that they may discourage the adoption of real conscience clauses."'

Most conscience clauses provide explicit protection front civil liability 
tor rel: sing to provide or participate in the controversial medical service. ’1 
Some explicitly provide exemption from criminal liability.’'

Most conscience clauses provide general protection from some (or all) 
lorms ol discrimination based on a refusal to provide or participate in the 
controversial service. Many specifically prohibit employment discrimina­
tion ol some form or another. Some specifically prohibit firing, demoting, 
transferring, or refusing to hire because of refusal to provide or participate 
in the controversial service;4 and some prohibit penalties, discipline, or

S ad ly , the to y  p rov is ion  o l (lie federal conscience c lau se  is such a prov ision 
"  -'><• A k k  C o i ie  A n n  5 20-16-104. ul. 3 20-16-601; C m  I I f a L i o  .V S o n y  C o m  5 25055, C o ld  

U fa  S t a i  3 25-6-102; IJ f . i .  C o d e  A n n  h i .24 , j  I 7 0 | .  f  i ,  S i a i  A n n  4 581 0051,0a  C o o f  

A n n  4 16-12-142; H aw  R r v  S f a f  5 45H 6 . Id a h o  C o d e  4 18-6 12 . l i  i A n n  S i a i  c h  IX . 

" S I - I J . i i /  11 | ' / j .  1 1  5204, S J I J ;  K a n  S i a i  A n n  5 6-1 44L4, K v  K i .v  S i a i  A n n  5 1 I I X I X I ;  

L a  R e v  S t a i .  A n n  45  40 1299 31.-10 1299 .12. M e . R f v  S i a i  A n n  h i 22. 4 1591-2; M o  
I I i a i . h i  - G e n  C od e  A n n  5 20-214; M a ss  ( J e n  L aw s A n n  c li 112. 3 12/. M in i  Comp. L aw s  
A n n  55 JJJ 201X1 lo  3 3 J  2018.1. &  J.1J.20I99, M in n  S i a i  A n n  55 145 414. |45 42, M o  
A n n .  S i a i  5 197 0 3 2 ; M o n t  C o m . A n n  5 50-30-II I ,  N f.b  R e v  S i a i  5 3X 337, N  I S i a i  

A n n  53 2 A  ftS A  I.2 .3 . N  V  C i v  M il,in s  L a w  5 79 i ,  N  C .  C iKN  S i a i  5 14 45 I ,  O l l lo  R r v  

C o m  Ann 5 4731 9 1 ; O k i  a S t a t  A n n .  t il  O J . 5 1-741. I>a S u r  A n n  o i IX ,  5 J 2 I J .  R  I 

G e n  L a w s  5 23-17 I I ;  S .C  C o d e  A n n  5 4 4  41-40; S  D . C o o  L a w s  A n n  5 14 23A-IJ. L i n n  

C o o f . A n n  3 AX-34104; Utah C o o f  A n n  5 76-7-J06. Va C o o f : A n n  5 IX  2 75, W o  S u i  
A n n  4 140 42, W v o .  S tat 55 35.t>.|H5.-IO ft

Ste. e s  , A u k  C o d e  A n n  5 2 0 - I6 - 3 IH , I l i  A n n  S u r .  ch  3 K , •  8 I- .3 J .  ul i l l  I I I V j ,  ‘  5 3 04 ,

I.A  R e v  S u i  A n n  44  4 0 :1 2 9 9  3 1 . 4 0 :1 2 9 9  3 2 . 4 0 :1 2 9 9  3 J .  M i n i  C l  IM F L a w s  A n n  55 

J J J . 20181  H i3 3 3  2 0 1 X 4 ,3c J J J . 2 0 1 9 9 ;N . I  S u i  A n n  44 2 A  0 5 A - I . 2 . J ,  I V  S / a T .  A n n  h i IX .  

5 3 2 1 3 . T e n n  C o d e  A n n .  5 39 -15-204  

"  Srr. r i f . Cm  C o m  A n n  5 4 9  7 6 .  I l  i A n n  S i a i  i l l  I I I ' / , .  X 5 2 0 1 . ul. i l l  1 1 1W , " !  5 3 0 2 . 

5 3 0 5 , 5 3 0 7 4 IX , 5 3 1 0 - 1 1 ; In d  C o i ie  A n n  3 16 I I I  1 2 ,  Io w a  C o iie : A n n  J I - l o l . K v  R e v  S u i  

A n n  5 >11 X IX I. I .A .  R f v  S u i  A n n  55 4 0 .1 2 9 9  3 1 , 4 0 1 2 ’.3  3 2 . 4 0  1299 3 3 , M e . K m  S u i  

A n n  II I  2 2 , 5 1 5 91 -2 , M a s s  G i n  L a w s  A n n  ch  11 2 . 5 12/. M i n i  C o m x  L a w s  A n n  54 

3 1 L  2 0 1 X 2 . L13 2 0 1 X 4 , M in n  S i a i  A n n  53 145 4 1 4 , 145 4 2 , M o  A n n  S i a i  5 197 0 3 2 , 

M u n i  C o m  A n n  5  5 0 - 2 0 - 111; N e b  R e v  S u i  5 2 K -3 3X , N  I S u i  A n n  45  2 A .6 5 A - I .2 .1 .  

N Y  C iv  K i o i i k  L a w  5 79-i. N  D  C e n t  C o m : 5 2 3 -1 6 -1 4 . O n  R t v  S r A i  5 4 3 5  2 2 5 . S  C  

C o d e  A n n  5 4 4 -4 1 -4 0 ; T e x  R e v  C i v  S u i  A n n  a n .  4 5 1 2  7 , U t a h  C o d e  A n n ,  3 7 6 -7 -3 0 6 ; 

W  V a  C o d e  5 4 2 - 5 - K I I ,  W is  S t a i .  A n n .  5 1 4 0 .4 2 . W v o . S u t  45 3 5 -6 -1 0 5 , 106 , 4 2 -5 -1 0 1 , 

4 2  U  S.C'. 5 h X l.i-7  See aim  M i l  A n n  S u i  5 197 032  

" C a i  H i  s i  m i .V S a f e t y  C o m . 5 2 5 9 5 5 , G a  C o d e  A n n .  4 4 9 -7 -6 , I l  i  . A n n  S u i  ch  I I I ' / . . * : "  

5201 5 1 0 5 . 5 3 0 7 , 5 3 1 0 ; I,n o . C o o t  A n n ,  5 I6 - IO -3 -2 , Iow ’a  C o i ie  A n n  3 146 I ,  K a n  S u i  

A n n  5 6 5 -4 4 3 -4 , K v  R e v  S u t  A n n  5 3 1 1 X IX I, M e  It f .v  s u i  A n n  h i 2 2 . 5 1591-2 ; M a ss  

G f n .  L a w s  A n n  ch  1 12 . 5 12/. M in n  S i a i  A n n  3 145 4 2 , N i i i  R e v .  S u r  4 2 8 - 3 3 8 , O b 

R i v  S u r  4 4 3 5  2 2 5 ; P a  S i a i  A n n .  i i i  IX .  5 3 2 1 3 , S C  C o d e  A n n  5 4 4  41 4 0 ;  S  13 C o o  

L a w s  A n n .  5 3 4 - 2 3 a - I3 ,T f . x  R e v  C i v  S u i  A n n  a n  4 5 1 2  7 , V a  C o d e  A n n  5 1 X 2 - 7 5 , W  

V s  C o d e  5 16 211-4, W is  S u i .  A n n  5 1 4 0 4 2 , W v o  S u i  55 15 6 - l i l S , - | 0 6 .  - I2 -5 - IO I 42  
t ) S C  5 100a 7

recrimination.” A handful of provisions prohibit denial of privileges, li­
censes, grants, or immunities,’1' while others prohibit conditioning, denying, 
or terminating any government benefit or grant because of a refusal to 
provide or participate in the controversial service " Hroad protection against 
all forms of employment discrimination appears lo be necessary,' and stat­
utes that simply pick out one or two types of employment discrimination for 
prohibition are deceptively inadequate.

Professional education and training is another specific locus of some 
conscience clauses. Discrimination in admission, acceptance, or training 
because of refusal to provide or participate in the controversial service is 
prohibited in 10 provisions.’v The failure of most states to protect students, 
who are particularly vulnerable, is a glaring oversight that cannot be har­
monized with the purpose and policy of conscience clauses.

Miscellaneous provisions prohibit discrimination because of a person’s 
statement or attitude about the controversial procedure,"' or because of a 
refusal to recommend or counsel the service,"' forbid coercion,"' and pro­
hibit interference with the right of refusal." One state provides protection 
against employment discrimination only if “ the sole reason (fur the denial 
of employment is| that the individual previously participated in. or ex-

” See. < v  . A k k .  C o d e  A n n  5 2 0 -16-601, C a i  H f a i i i i  A  S a f e i y  C o d e . 5 2 5 9 5 5 . C   R t v

S i , \ i  3 IX  6 -1 0 4 . D e i  C o o k  A n n .  i i i  2 4 . 5 I 7 9 | .  L e a  S i a i  A n n  3 190  i x i h x i .  G a  C h o i  

A n n .  5 1 6 1 2 - 1 4 2 . Id a h o  C o d e  5 18 -612 . I n  A n n  S i a i  ch  3 8 , x 8 1 -3 3 , In d  C o d e  A nn  5 

16 -10-3-2 , K v .  R f .v  S t a i  A n n ,  4 311 S IX ), M e R e v  S i a i  A n n  h i .  2 2 , 4 1591 2 . M u  

H f a !  I l l — (fE N  C o d e  A n n  5 2 0 -2 1 4 , M a s s . G e n  L a w s  A n n  ch  1 12. 5 12/. M in i  C o m b  L a w s  

A n n  55 333 2 0 1 X 2 . 333 2 0 1 9 9 , M o n t  C o d e  A n n ,  5 5 0 -2 0 -1 11, N e v  R e s  S n r  3 6 3 2 -4 7 5 , 

N l  S i a i  A n n  54 2 A .6 5 A - I . 2 . J .  N  M  S i a i  A n n .  5 JO -5-2 ; N  C  G e n  S i a i  5 14-45 I . r Tiiim

R e v  C o d e  A n n .  § 4 7 3 1 .9 1 ; O k i a .  S fA f  A n n  h i 6 3 .  5 1 -741 , Pa , S t a i  A n n  i i i  IX ,  5 321 «.

R I G e n  L a w s  5  2 3 -1 7 -1 1 . S .C .  C o d e  A n n  4 44-41 4 0 : L ' i a i i  C o d e  A n n  5 76 -7  3 0 6 . W  V a  

C u i i r  4 I6-2H-4, V a .  C o o p  A n n  4 1 X 2 - 7 5 , W is  S i a i  A n n .  4 140 4 2 .  W vo  S t a i  5 42 5-101 

"■ .V iv  c  *  . C a i  H im  i i i  &  S a f i  i v  C o d e  5 2 5 9 5 5 . 1 )11 C u n t  A n n  h i  2 4 , 5 1791 . I l  l  A n n  

S u i  ch  I I 1 3 :.  " *  5 2 0 1 .5 3 0 5 .5 3 IO - I  I .  In d .  C o d e  A n n  4 I 6 - I 0 J - 2 ,  lo w  a C o d e  A n n  4 1 4 6  1. 

K an S i a i  A n n  3 65-44.1 4 .  N  M  S i a E  A n n  5 JO -502 . K v  R t v  S h i  A n n  3 1 I I .X 0 O .M e  

R t s  S i a i  A n n  II I  2 2 . 4 1591 -2 , M a s s  G e n  L a w s  A n n  ch  112 , 5 17/. M o n t  C u m  A n n

4 5 0 -2 0 -1 11. N  / S i a i .  A n n  §  3 0 :1 1 -9 ; W v o  S i a i  54 35 6 -1 0 5 ,6 , 4 2  U .S  C 4 « X l j  7 

"See. f , i ( . .  t j t i  C o m : A n n  II I  2 4 , §  1791 . t i l  A n n  S i a i  ch  I I I V - .  4«  S .IO X, 5 3 1 0 - 11, K  v

R e v  S i a i  A n n ,  §  3 1 1 8 0 0 ; L a  R e v  S t a t  A n n .  5 4 (3 .1299  3 3 . Ml R e v  S i a i  A n n  h i 2 2 ,

5 1591 ; M a s s  G e n  L aw s  A n n .  c h . 1 12, 5 12/. M o  A n n  S i a i  5 197 0 3 2 . M o n t  CnO f A nn  
3 5 0 -2 0 -1 1 1 , W is  S t a t ,  A n n  5 1 4 0 .4 2 . 4 2  U  S .C  5 J ix la -7

"  see in /m  P .H I I I

N  See. t  k . C a i H e a l t h  &  S a i e i v  C o d e  3 2 5 9 5 5 . I i  i A n n  S i a i  c li 1 111'- . *  5.107. I n i i  C - i ih  

A n n .  4 I6 - IO -3 -2 : Io w a  C o d e  A n n  4 1 4 6 .1, Kv R e v .  S i a i  A n n  4 1 1 1 8 0 0 . M e  R e v  S i a i  A n n  

i l l  2 2 . 4 1592 , M a s s  G e n  I . a w s A n n  ch  112 , 3 12/. M in i  C o m b  L a w s  A n n  44  J H  301X1 

H) J .M  2 0 1 8 4 , &  313 2 0 1 9 9 , t e x .  R e v .  C IV  S i a i  A n n  j o  - ' 5 1 2 7 ,W is  S i a i  A n n  4 140 42  

" " K v  R e v  S t a t .  5 3 1 1 .8 0 1 X 5 ). T e x  R e v .  C i v  s i a i  A n n  j i .  4 512  7

"  I.A  R e v  S i a f  A n n  5 4 0  1299 31 

" - 'M in n . S i a i  A n n  4 145 4 1 4 . 4 2  U  S  C .  4 J 0 0 I  K.

M o n  i  C o o f. A n n  5 5 0 -2 0 -1 1 1 .
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pressed a willingness to participate in, [abortion)."" The “ sole reason" 
language is too narrow—there is always some other excuse for the discrim­
inatory treatment, so this provision provides little real protection against 
employment discrimination.

Few states protect a right of conscience to perform or participate in the 
controversial procedure.*’ This suggests that the refusal to participate in 
providing controversial medical services is generally believed to reflect 
more compelling moral considerations than the desire to participate in the 
same service. For example, it is more likely that a person will believe that 
he or she has a moral duty not to participate in performing or providing 
abortion than he or she has a moral duty to participate in performing or 
providing abortion." This is consistent with the primary objective of con­
science clauses, which is to eliminate coerced participation in medical pro­
cedures that are morally repugnant to the provider.

Most conscience clauses contain no exceptions lo the prohibitions and 
protections provided. Of the few statutory exceptions in conscience clauses, 
the most common are for medical emergencies." Two states provide excep­
tions to employment discrimination prohibitions for facilities operated ex­
clusively to provide the controversial services," or for positions in those 
parts of an institution where such services are provided," ' or when the person 
contracted “ specifically” or accepted public funds “ for the sole purpose of. 
and specifically conditioned upon, permitting or providing that particular 
form of medical care."*'

The failure of most statutes to provide exceptions for medical emer­
gencies probably reflects the general belief that few persons will have moral 
or religious objections to providing such services when they are truly ther­
apeutic procedures (in real medical emergencies), rather than elective pro­
cedures. For completeness, however, it is reasonable to provide a well-

** M in i  O im h . L aw s  A nn  4 1.1 J 201X4
*' 'ire, r < , C a l .  H tA L II I A  S a h i y  C i i I i f  5 2J955 ("p artic ip a te  in perfo rm ing”  o r " p cm iil ihe 

perform ance “ I; M ic h  Comp L a w s  A n n . S i .133.20184 ("partic ipate!! in  o r expressed a w illin g ­
ness lo  participate in " ) ;  T r x  R t v  C iv  S t a t .  A n n  art. 4512.7 ( "w illin g n e s s  to participate in " ) , 
42 U S C  4 JOOa-7 (“ perform ed o r a ssis ted  in Ihe perfo rm ance").

** W h ile  some m oral pe rspectives a llow  or support abo rtion , few — and o n ly  in very rare cases- -raise 
abortion to  d ie  le ve l o f  m ora l d u ly  On the o ilie r hand, m any moral trad ition s pm h ib il abortion .

”  See C a i H e a l t h  le S A ttT v  C o i i f  4 25955(d); I I I .  A n n . S t a t  ch . 111 Vi. f t  5306, 5.109; Io w a  
C o o t  A n n  4 146.1; K a n . S u t  A n n  5 65-444. M o . H e a l t h — G fn  C ode A n n . }  20-214 
(Supp 1491), N e v . R f v .  S t a t  4 612 475; O x la .  S t a t  A n n , tit 61, 5 1-741; S .C . C o o t A n n
1 44 41-41). T e x . R e v  C iv  S t a t  A n n  an 4512.7; See ri/rn K v  R e v  S t a t  A n n  4)11.800 
A d d it io n a lly , procedures lo  d e live r a liv e  ch ild  are excepted from  coverage in F lo rida , Ft a S i a i  
A n n  4 390 001. and ihe righ t lo  rc lu sc  does not excu se  a physic ian  from  the d u ly  lo  in form  pa iicn is 
o f the ir m ed ica l cond itio n s and r isk s in Ill in o is  I I I .  A n n . S t a t ,  ch  11)Vi. f  5106.

“  K v  R r v  S t  at 4 111 800: I V  Co ns  S u t . A n n . }  1213 
"• C a i He a l t h  A  S atetv Cooe 4 25955(a)
" ' I I I .  A nn  S i a i  ch  I M '6 . f  M l l l h )

Kli.l l lS Ol- CtlNSf ll.Nt I I*>5

drafied exception such as for life-threatening emergencies in which the 
controversial procedure provides the best hope of saving a patient's life.

Whether specialized facilities or positions (for example, abortion clin­
ics or positions in such climes) should he excluded from employment dis 
crimination provisions is a difficult question. If such facilities arc legally 
permitted to operate, then it seems curious to deny them the ability to refuse 
to hire people who find Ihe work they do morally objectionable. On the other 
hand, the right to refuse to perform or participate in particular procedures 
should not be wholly denied to people whose moral values change after they 
are hired. (The reformed abortionists crusading in the anti-abortion move­
ment provide clear evidence that such conversions actually happen. )” The 
duty of specialized facilities or employers with specialized positions should 
be the duty to reasonably accommodate the conscience rights of their em­
ployees to refuse to participate in providing the controversial services.

I). Type of Protections and Remedies

As noted above, most conscience clauses take the form of narrow 
righl-to-refusc civil rights statute:;,’'' though only one state, Illinois, has 
adopted a comprehensive civil rights act addressing the issue.” Some con­
science clauses explicitly provide a civil cause of action for violation,” 
though an implied civil cause of action presumably would he found in the 
absence of such provisions.” A few explicitly provide for injunctive relief. ““ 
Two separate provisions in Illinois provide treble damages (including min­
imum damages of $2,000 and 52,500, respectively), and one provides for 
recovery of attorney's fees.” Pennsylvania also provides that 55,000 in 
punitive damages may be recovered.At least one state provides for rein-

*" II N N a i i ia n m in . A i i i ik i in i .  AmfHI! a 11979) (funner hc.nl o f abortion c lin ic  an il fou iu lc r nt 
N ational A ssoc ia tion  for Reform  o f  A bortion  Law s now opposes abortion), L o ih , V'irivr nn Abortion 
Collide at Hepuhlnan Platform llrarmn. Roxlim  G lo be . M ay 27. 1992, al Nom inal Fore ign I (Carol 
F v e rc lt , form er operator o f  abortion c lin ic  now  jtiti- .iho itiun  a ilvn cu lc) See ahn Durham . W ood, Ar 
C om lie , in/Hu note I .  at 124 27 (survey u f  nurses show s some change view* about procedures such 
as abortion) See aha infra notes 141-43 and accompanying le s t  (Snunsan case , veteran nurse 
changes moral v iew s a flc r participating in very d if f ic u lt  abortion)
See tiipra noic 62 and accompanying text.

*' I I I .  A n n  S i a i  ch . I I IV - . <!« 5101-5114 
See. t s . I l . i  A n n  S t a t  ch 11156, 1 5201, 5312; In d . C o d e  A n n  4 16-10-3-2: M o  A nn  
S t a t  5 197 012; M o w  C ode  A n n  4 50-20-111: O h io  R ev C ope A nn  § 4711 91; I’ a S r s r  
A n n  i i i  18. 4 1211(d); S .C  C o d e  A n n  4 44-41 -40(c); T e x  R ev . C iv  .S ta t A nn  art 
4512 7(4|
See ntnerallv C urt v  A sh . 422 U S . 66 1 |975| (four-part rest fur im p lied  cause o f  .lU un ii W atk ins
v  M ercy  M ed ica l Center, 164 F Supp 799 (n  Idaho 1971), u/Trf, 520 F  2d 894 (9th C o  1975) 
(illu stra te s lh a l d ie  federal conscience c lause crea ics an im p lic it pnva ie  cause o l acnun i 
See. t f  , M o n r  C ode  A n n . 4 50-20-111(3); N e v  R ev  S i a i  4 612-480; T rx  R r v  C iv  S r s t  
A nn  art 4512 7(4)

" ' I I I .  A n n  S m t  ch  H M .S 9  5201, 5112 
'* I ’ s Cons  S r .s t  A n n  4 1211
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stafenient with buck pay plus ten percent (11)%) interest.'” Overall, the 
existing conscience clauses manifest an appalling absence of attention to 
effectuating Ihe rights of conscience, and to remedies.

General enforcement provisions applicable to the entire section or Act 
of which a conscience clause is a pan include revocation of licenses for 
violations."" and criminal (usually misdemeanor) penalties."" Illinois also 
has a statement of public policy that adds strength and context to its Right 
of Conscience Act.'"'

Most conscience clauses are codified in Ihe ‘'Health” chapters of the 
statutes, but in about one-fifth of the states they have been codified in Ihe 
criminal provisions of the code (mostly in the parts or chapters dealing with 
abortion).""

Creation of a cause of action, providing statutory minimum damages, 
and either multiple damages or punitive damages, plus attorneys fees, would 
be sufficient protections for rights of conscience Criminal penalties might 
underscore the message but would be largely unnecessary.""

I). G ro und s  for Pro tec t ion

Surprisingly, more than one-third of the jurisdictions that have con­
science clauses do not specify ihe grounds for conscientious objection. "" For 
example, relevant provisions of the Ohio law provide;

(A ) N o  p r iv a te  h o sp ita l , p r iv a te  h o sp ita l d ir e c to r , o r g o v e rn in g  h o a rd  o l a p r iv a te
h o sp ita l is  r e q u ir e d  to  p e rm it an a bo r t io n
111) N o  p u b lic  h o sp ita l, p u b l ic  h o sp ita l d ir e c to r , o r  g o v e rn in g  h o a rd  o f  a p u b lic
h o sp ita l is  r e q u ir e d  lo  p e rm it an a bo r t io n

T i.x  K rv , C iv  S r s r .  A n n . an -4512 7 
" " N n  K rv  S r s r  4 632 5IRX2I
1111 See A i .aska S t a i 5 IK . 16 IIIO lc ) , C a i H r.A I.lll A  S A fr . iv  Cook 4 2SVS5; I'l s S ta i A n n  4

too n o i l 10); M i c i i . C o m I' L aw s A nn  5 3J3 211194; ,Ni  v K i v  S tA l 44 T il’  47), 612 Son. N V
C is K iu u r s  Law 4 79(i|| 11.42 U .4 C  4 looa X
h i A n n  S h i  eh 111 Vi. 1 5.102 

" " .S r r ,  e .g  . O h o  K r v  S t a i  5 IX .6 H H , I i ja i io  f o n t ,  4 |X.|i)2, h i . .  A n n  S i a i  c h . .ID . 4 XI-).*. 
N ik  R r v  S t a t .  4 28-J37, N M . S t a i  A n n  4 JO-5-2. N C. U en . S t a t .  5 14-45.1, Pa C on s 
S u r  A n n  § 5211; Va. C ode  4 IK 2-75 

" M No reported case in vo lv in g  crim ina l p rosecution tor a lleged v io la lio n  o f  a conscience c lause  has been 
located
.See, e g . A i.a sk a  S t a t  § IX 16 O lO ib), A rk , C iio i A n n  4 20-16*601, O n  C o d e  A nn  tit 24, 
4 1701. Haw K r v  S t a t  1 451*16. K an  S u t  A nn  5 65*443*4, |.a R i v  S lA t  A nn  4$ 
40 1200 .11. 41) 1299.32, 40 1200.13. M r K r v  .S ta i A n n  mi 22. 44 1501-2. M l) I I I  At i l l —  
C un  C o n r A n n  4 20-214. M in n  S i a i  A n n  44 145 414. 145 12. N i h K i v S u r  4 2K 117. 
N I S tA t A n n  45 2A;65A-I,2.3, N I) C e n i C o in  5 21-16-14. O h io  K l;v  C ode  A n n  4 
47 I t  o i . o k i .  a. S i a r. A n n  n i 63. 4 1-741. Ok K t.v . S u r .  54)5,4H5, I ’a S u r .  A n n . i i i .  IX . 
4 3 2 l l . s e  C o iie  A n n  4 44-41-10. ,S I)  C on  L aw s  A n n  5 34-23A 12-14. I i . s n .  C o n t A n n  
4 14*15*204; r e x  K r v  C iv  S i a i  A nn  art 4512 7; W  V a C u n t 5 16*21**7. W vo  S r * r . 44 
35-6-105. 106
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(D )  N o  p e rso n  is  r e q u ir e d  to  p e r fo rm  o r  p a r t ic ip a te  in  m e d ic a l p ro c e d u re s  s v h ic li 
r e s u lt  in  a b o r t io n

Statutes like this irrefutab'v assume that any refusal lo provide, per­
form. or participate in abort' will be based on conscientious objection. 
Some other statutes only make s assumption in the case of institutional 
refusals. The distinction is illustrated by the Arizona statute, a fairly typical 
enactment, which provides:

N o  h o sp ita l is  r e q u ir e d  lo  a d m it  a n y  p a t ie n t lo r  th e  p u rp o se  o f  p e r fo rm in g  an 
a b o r t io n . A  p h y s ic ia n , o r  a n y  o th e r  (m e d ic a l sta ff|  p e rson  o r  an y em p lo y e e  
, . w h o  s h a ll s ta le  In  w r it in g  an  o b je c t io n  to  s u ch  a b o r t io n  o n  m o ra l o r r e l ig io u s
g ro u n d s  s h a l l no t tie  r e q u ir e d  lo  p a r t ic ip a te  in  Ih e  m e d ic a l o r  s u r g ic a l p ro c e d u re s  
w in c h  w i l l  r e s u lt  in  Ih e  a b o r t io n ." "

Pursuant to this statute, the institution is permitted to deny admission 
of a patient who seeks an abortion, without having to state that the reason 
for the denial is a matter of conscience. On the other hand, the statute limits 
the protection for an individual's right to refuse to those who express "an 
objection . . . on moral or religious grounds.” Perhaps the drafters were 
wary that employees might abuse the right to refuse to participate in abor­
tions if it were unrestricted. For example, some might refuse because they 
want to take that afternoon off, or might simply prefer less demanding work 
(objecting to the difficulty or amount of work, not the moral aspect of the 
work).'""

A few statutes protect the right to refuse for any reason, or without 
explanation.H owever, most conscience clauses only protect refusals 
based on moral or religious grounds,'"’ ethical, moral, or religious

'"■'Oh io  K r v  C um  A nn  4 4731 91 
A r iz  R ev  S h i  5 16-2151
h seem s anomalous to assume that corporations and o ilie r l l l s l i l l l l l i i i l s  w m ilil on ly dec lin e  lo  provide 
m ora lly  con tro versia l se rv ices Tor reasons o l conscience lin o  not ic'Jsons o f  p io l'il. c t t ic ie n c y . and the 
lik e i and lha l in d iv id u a l physic ian s, nurses , and o lh e r t ic .d lli care personnel w ou ld  be more like ly  Id 
dec lin e  lo  prov ide the same procedures fo r nn tm io ra l'n im re lig inus reasons. H ow ever. Ihe dec ision  
about corpora le adm ission  w il l be made by  a board o f d irecto rs (at the po licy  le ve l) or adm in is tra tive  
s ta ff (app lying the po licy  lo  purticu ia i patien ts) , whereas in d iv id u a l employee or pro fessiona l d e c i­
sions about nonparticipation w il l be made m iis lly  by ihe aciua l health serv ice pros liters I fo r exam p le , 
p h y s ic ian s , nurses , m ed ica l techn ic ians). D oes the d is t in c tio n  ro lle d  lawm akers' g tca ier trust o l d ie 
in tegrity  o f  adm in istra tors and others removed hum  ihe actual service d e liv e ry  a iena than o l ihe 
in lc g n ty  o l persons who actua lly  encounter d ie m ura l d ilem m as w h ile  en g jged  in d e liv e ry  id  t ie a llli 
care se rv ice s ’ More lik e ly . it ic l le c ls  Ihe avo idance o f  d c lc r im iiin g  who w ou ld  c e n i ly  the reason lo r 
re fu sa l n il b c lia ll o l the invo lu tion .

" " S r r .  e.g.. L a  R tv  S u r .  A n n  44 40:1299 .11. 40.1299 33. M in n  S h t  A n n  44 145 414. W 
V a . Code 5 I6-2F-7

" " S e r , e .g . .  A r iz  K r v  S tat A n n . 5 36-2151, C olo  K f.v S n r  4 IK 6*104. l-i y S r s r  A nn  4
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grounds,'" religious or conscientious objections,"1 or just conscientious 
objections,"1 and prevent having to act against conscience,"4 against con­
science or religious belief,"’ or contrary to stated ethical policy (of an 
institution)."11

Limiting the right a refuse to provide or participate in providing 
controversial medicai service to cases in which the refusal is based on some 
strong moral or religious objection is consistent with the purpose of con­
science clauses. If courts will not be stingy or radical in determining when 
a person is acting on the basis of conscience,"’ then there should be no 
practical difficulty with such standards. This approach also relieves the state 
of having to draft a list of procedures that create serious moral dilemmas. 
Such lists (like tiie current statutes limited to protecting rights of conscience 
in the abortion context) usually reflect the moral concerns of the majority, 
or ot powerful minorities, whereas the rights of conscience of unpopular 
minorities and dissenters especially should be protected by civil rights laws.

F. Steps Required to Obtain Protections

Most conscience clauses do not require any particular steps to be taken 
to invoke protection, other than the implied necessity of the protected person 
to actually object or to refuse to perform the covered acts. A few statutes 
explicitly require the person to "state” the objection.'" Oral expression of 
one's objection would suffice under these provisions. Other statutes require 
the person wishing protection of conscience to state an objection in writ­
ing. A tew institutional conscience clauses have special requirements,

.WO.nOUR). G a  Cnnt A n n  5 I ft-12-142. Id a h o  Code 5 18-612. Io w a  C ode  A n n . 5 146.1; Kv. 
R r v  S t a t  A n n  3 t i l  KIR). M am  G en  L aw s  A nn  ch 112. 5 12/. MONT. C on r A n n  5 
S0.2II-1II; N M  S i a i  A n n . 35 10-5-2. 24-8.6; R .l . G en , L aw s 5 23-17-11. U rA ii C one  A n n  
§76-7-306; W is  S t a t  A n n  3 140.42, -12 U S  C. 9 300a-7 Srtalso F l a .  StAr A n n  3 381 0051; 
G a  C ode  A n n . § 49-7-6, W  V a C o o f § 16-24-4 (moral grounds on ly ) , O r  R e v . S t a i  3 435 485 
(personal o r re lig io u s be lie fs)
AVr. e .g . . C a i Health  &  Sa f e iy  Code 5 25955; Ind  Code A nn  3 16-10-3-2; M in i  Com p 
L aw s A n n . 33 333 20182. 333.20199; M o  A n n  S tat 3 197 012. N e v . R ev  S tat 3 632 -175; 
N C . G en  S t a i 5 14-45 I .  V a C ode A n n . 3 18.2-75 

' " a r k  Co d e  A n n  5 20-16-304; Co lo  R ev S tat § 25 6-102; T e n n . Code. An n . 5 68-34-104 
' " M ass G en  L aws A n n  ch 112,3 12/
1,4 In . .  A n n  S t a t .  ch .18. *, 81-33, id. ch . 11116. M  5305-5308, Pa . S t a t .  A n n  h i 18. § J2 IJ (d l 

N Y C iv  R ig h t s  L aw  5 79-i, N M  S t a t  A n n . 5 30-5-2.
" *  K v . Rf.v S t a t .  A n n  3 311 .800;M u  A n n . S t a t  § 197.032. Srrals, N .J . S t a t  A n n  5 1011 -9 

(dogm auc o r moral b e lie fs  o f  any w e ll- esiah lishe il re lig ious body)
Srr in/ra no ies 143-44 and accompanying lex t (case).
Srr. r F l a .  S t a t  A n n  5 390 (8)1(81. M ic h . Comp L aw s A n n . 55 333 20182 lo  33 ) 2018); 
N C  G en . S t a t  § 14-45 I ;  O r . R e v  S t a t .  5 435.485; U ta h  C ode  A n n  5 76.7-306 
See. t g .  Am p . R f.v S t a t  A n n  5 36-2151; C a l .  H e a l t h  A  S a f e t y  C o d e  3 25955; C o i.o . R e v . 
S t a t  § 18-6-104; G a . C o de  A n n . 5 16-12-142; Id a h o  C ode  5 18-612; I I I .  A n n . S t a t  ch . 38 

81-33. Kv. R ev  S t a t  A n n . § 311.800; M ass . G en  L aw s  A nn  ch . 112, 5 12/, M o n t  C ode  
A n n  § 50-20-1 i I;  N e v  R e v  S t a t  5 632-475; N .Y  C iv . R ig h ts  L a w  3 79-i; O r . R ev S t a t
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such as mandating a formal institutional policy declaring the refusal posi­
tion, 1,0 posting notices of the policy of refusal,1,1 or informing patients of the 
institutional policy.'"

The requirement that an individual state in writing his or her objection 
is harmless, but probably serves no purpose. If there were significant ex­
posure for the employer in the absence of such documented conscientious 
objection, then it would make sense merely as a matter of documentation. 
Likewise, if there were likely to be some question after the fact about the 
reason for the refusal, and there were other significant incentives to refuse 
for nonconscientious objection reasons, then requiring a written objection 
would make sense as a matter of preserving the evidence. But neither of 
these situations exists, and there is no reason why a clear oral expression of 
refusal on grounds of conscience should not suffice.

On the other hand, two implementing requirements should be adopted. 
First, individuals should be required to object in a timely fashion (within a 
reasonable time after being asked or assigned to participate in or provide that 
service). I'luU would reduce the burden on others of accommodating the 
conscientious objection. Likewise, institutions should be required either to 
adopi a refusal policy and post notice of it, or to give prompt notice of 
refusal to a specific request. Again, that would reduce the burden on others 
of accommodating the conscience of the institution.

II. CONSCIENCE CLAUSES IN THE COURTS

The failure of most conscience clause statutes to provide more than 
token protection for the rights of conscience of health care providers is 
compounded by the unsympathetic manner in which most courts have in­
terpreted them. Many courts view conscience clauses with disfavor and 
make no effort to interpret them in light of the protective policies that 
underlie the provisions.

A. Hostile Interpretations

Strict interpretation of the statutory language is the ordinary rule m 
cases involving conscience clauses. Thus, one California court interpreted 
the federal conscience clause to protect only persons directly and immedi­
ately involved in performing abortion. In F.rzinger v. Regents n f University 
o f California, the California appellate court noted;

3 435 225, H I  G e n . L aws 5 23-17-11. S .C  Code A nn  5 44-41-50, V a Co d e  A n n  5 18 2-75,
W is . S eat A n n . 5 140.42.

I ,u  S .D . C od  L a w '  A n n . 5 34-2JA-I2-I4
1,1 C a l .  H e a l t h  &■ S a f e ty  C ode  5 25955

N eii R e v  S t a t  5 28-337, Srr also F i.a  S i a t  A n n . 5 765-308 (transfer o f pm icM I



200 W akdi e

I h e  c r u c ia l w o rd s  |in th e  fe d e ra l c o n s c ie n c e  c la u s e  | a rc  " p e i lo n u a n c c  o f  a bo r t io n s  
o r  s i c r i l i z a d o n s . "  T h e  [ ir o s c r ip r io n  o n ly  a p p lie s  w h en  d ie  a p p lic a n t  m u s t  p a r t ic i­
p a te  in  a c ts  re la te d  to  th e  a c tu a l p e r fo rm an ce  o f  a b o r t io n s  o r  s t e r i l iz a t io n s . In d ire c t 
o r  rem o te  co n n e c t io n  w i ih  a b o r t io n s  o r  s t e r i l i z a t io n s  a rc  no t w ith in  th e  te rm s  o f  Ihe  
s t a tu te .m

Likewise, in Spellucy p. Tri-County Hospital,'1' a Pennsylvania court held 
dial a part-time admissions clerk who claimed that she was fired by the 
hospital as a result of her refusal to participate in the admission procedures 
of abortion patients was not protected by the stale's conscience clause be­
cause her position was one of mere "ancillary" or "clerical" assistance.

Some courts have stretched to find that a particular procedure was nol 
covered by a conscience clause. In one California case,''” a rape victim sued 
a Catholic hospital because it refused to provide her with information about 
Ihe "morning after pill," which operates to block fertilization (contracep­
tive) and to prevent implantation (abortifacient). The court declined to apply 
the California conscience clause, which protects hospitals' rights to refuse to 
provide abortion services.'” Finding no definition of "abortion" in the 
statute, the court made no effort to discern legislative intent (specifically, 
regarding the morning after pill, or generally, regarding protecting con­
science rights of health care providers). The court also made no effort to 
interpret the statute in light of ihe policy underlying the statute or lo deter­
mine, as a matter of judicial notice, whether (lie morning alter nill was 
understood by (he medical community or the Catholic medical community 
to cause abortion. Instead, citing dicta in another case suggesting that at 
least one federal court'" did not consider the morning alter pill to he an 
abortifacient, the California court summarily concluded that the hospital's 
refusal was not protected because the morning after pill did nol cause abor- 
(ion.

Many courts excessively restrict the institutions protected by con­
science clauses. The Supreme Court of ihe Uniled Stales set ihe example in

117 C al A jip  .1 (138 '), 3 9 4 , 18 7 C a l Hpir 164. IS 8 ( l o x j i  The court he ld  Out 42 U .S .C  S JWIa.7 
d id  Nut app ly In  p rcvcn l a u n iv c is i ly  Iro in  ret|uiriny s iu ilem v in participate in a com prehensive health 
insurance program , wh ich  in c luded  benefits fo r persim s des ir in g  ahnrin ins nr s ie n li/ jli im s

m  18 f ii i ip l l>rae Dec (CCH) 1 8871 (f\i. C  P Do G y  ). ujfd, 195 A.2 ii ‘>78 (Pa 1978)
IJ at 5605 (re ly ing  on adm in istra tive  regu la tions interpreting the conscience clause) A lterna tive ly , 
the court lo und  that the hosp ita l had met its d u ty  to accommodate because it had o ffered her four 
other jo b s , a ll o f  w h ich  she had dec lined “ There came a tunc in the V/>W/orv situation when the 
p l. iin li lI had sim p ly  re jected  one too many reasonable accommodation o ile r s , ami her employer cou ld 
not he e x a c te d  to continue generating new ones Durham , W ood . & Comhc. \upro note I .  at
118 19
Hrowntield v Daniel Freeman Marina Hosp . 21)8 Cal App Id 405. 25b Cal Rptr. 240 (1989) 

‘ *’7 Cai. f I I a l f i t  A: Sa fe ty  Code § 25955
M cRae v M u tlh cw s , 421 F Supp 53J (FI D N V 1976), rev'il on other r̂moulx wth nom. Harris 
v M cR ae , 448 (/ S 297 (1980) The court ah o  cited d ic ta  Iro in  another ia se  

r* thoiuifirlJ. 256 C a l. Rptr at 245
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Doe v, Bolton,'"' the companion case to Roe v. W ade."' In Bolton, the 
constitutionality of certain provisions of Georgia's abortion law (based on 
the Model Penal Code) was at issue. The Georgia law contained both 
institutional and individual conscience protections. The institutional con­
science clause provided that "[njothing in this section shall require a hos­
pital to admit any patient . , . for the purpose of performing an abor­
tion . . . Without any basis in the statutory language, any examination 
of legislative intent, or any case authority. Justice Blackmon narrowed the 
statute and limited the kinds of institutions protected, declaring: "These 
provisions obviously are in the statute in order to afford appropriate protec­
tion to the individual and to the denominational hospital."' ' Three years 
later, die New Jersey Supreme Court followed suit and interpreted its state 
conscience clause, which facially protected all hospitals, in a manner that 
did mu protect nonsectarian nonprofit (for example, private nondenoinina- 
tioual) hospitals."4

Of course, some statutes protect such a limited category of persons or 
procedures that a court need not wrestle with the language at all to deny that 
some institutions are protected. Thus, in Doe v. Hale H ospital,'" the lederal 
appeals court noted that the Massachusetts institutional conscience clause 
explicitly applies only to "privately controlled hospitals,” and did not ex­
tend protection to the public hospital that was sued because it would nol 
admit patients for first-trimester elective abortions, Another court high­
lighted the narrowness of the federal conscience clause, which applies only 
lo participants in particular federal programs. In Gray by Gray v. R o m eo .'" 
a federal court held that employees of a health care institution did nol have 
any federal protection for refusing to participate in the court-ordered with­
drawal of a feeding tube and life support system from a patient, because the

""4111 U.S 179(107.11.
"• 4111 U .S . 113(10731

( I*  Ckim . C om . 5 36-1302. qiioictl in Oollon. 4|l) U S Jl 305 
Ihilnm. 410 U S .il 107.OX (emphasis added)

" 4 One v f lr id gc ln n  l im p  A ss 'n , In c ., 71 N .J. 478. .166 A .3d 641. 647 110761 The co in t reasoned 
lh a l Ihe conscience c l ju s c  w ou ld  v io la le  Ihe doctrine o l abortion p rivacy II applied In  any o ilie r 
hosp ita ls A fte r the .Supreme Court o f  Ihe Un iled S la tes ru led  lha l p ub lic hosp ita ls m ay dec lin e  
a llo g c lh e r to  prov ide e lc c liv e  abortions. Ihe lln d g e lo n  Hospital A ssuc ia lion  asked the New Jersey 
courts to reconsider llu t  the New (ersey courts re jected the h o sp ita l's application Doe v lln d g e lo n  
l lo sp  A ss 'n , In c , 160 N  J. Super 266, 270, .180 A .2d 526. 528 1 10781 In lig h t o l Ihe further 
emphasis b y  the II S Supreme Cou it lha l pub lic in s lilu lio n s  need nol fund abortion , ir e  infni 
m ile s 177-79 and accompanying le s l .  i l is  obv ious lh a l the rationale for the N ew  Jersey in lc rpa 'ia lm n 
is w ithun l ru cn l O f course , lh a l does nol mean the N ew  Jersey courts w ou ld  change their m icrprc 
tation

" ’ 500 P 2d 144 1 1st C ir 1074). In th is case . Ihe po licy  o f  j  p ub lic hospita l that to ta lly  prohib ited 
e le c t iv e  abortions was found lo  v io la le  the p riva cy  nghts o f women who wanted lirv t trimester 
abortions

" " n o ;  I- Supp. 5811. 590 (t) R I 1088)
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federal conscience clause only applies to participants in federal health ser­
vice programs.

Other courts have rejected claims that refusals to participate in or 
provide certain morally controversial services are covered by conscience 
clauses because the conscience clauses explicitly cover one or two specific 
procedures not including the procedure at issue. Thus, after holding that the 
conservator of a patient in a permanently vegetative state could obtain 
judicial authorization to have the gastro-intestinal tube disconnected, a New 
York appellate court rejected the claim of the nursing home caring for Ihe 
patient that it had a statutory right not to participate in withdrawing the tube 
because state law only protected a refusal to participate in abortion or ster­
ilization."’ Likewise, a federal court held that Rhode Island's conscience 
clause did not protect the right of a health care facility to refuse on moral or 
religious grounds to participate in withdrawal of life-sustaining measures for 
a patient in a persistent vegetative state because the statute only protected 
refusal to participate in sterilizations or abortions."" These decisions, cor­
rectly interpreting the narrow conscience clause statutes, underscore the 
inadequacy of current conscience clauses that protect conscience rights only 
in the context of one or two specific procedures.

Some courts have even been hostile to finding that the refusal lo 
participate in a controversial medical procedure is based on moral grounds. 
This is illustrated by the decision of the Fourth Circuit United States Court 
of Appeals in Doe v. Charleston Area Medical C enter."' A woman filed 
suit to have the policy of a private hospital (CAMC) prohibiting abortions 
except when necessary to save a mother’s life declared unconstitutional. 
CAMC invoked the protection of the federal conscience clause, 42 U.S.C.
5 3(X)a-7, which covers hospitals that decline to provide abortions on reli­
gious or moral grounds. The President of CAMC noted that the hospital's 
policy reflected West Virginia law, and CAMC's lawyers argued that the 
law was historically based on a moral position (for example, the morality 
underlying the long-standing West Virginia prohibition against elective 
abortions). The district court dismissed (he complaint finding no state ac-

f ilh aum  by  E lbaum  v . G race I ’la za  o f  G rca l N e ck , In c . , 148 App D iv . 2d 244, 255, 544 N . Y .S  2d 
840, 847 (1989)

On th n  point, w c note (hat the defendants' re liance on 42 U .S .C . § 3(X)a-7 and |New Y o rk ] 
C iv il R igh ts Law $ 70*i, in support o f their position that they cannot be compelled to participate 
in the cessa tion  o f nutrition and hydration to a patien t, is  m isp laced since  (hose statutes 
concern the r igh t to dec line  to  perform  requested ste riliza tio n  and abortion procedures 

''*  ( ira y  by C ray  v . Rom eo . 697 F. Supp. 580, 590 (D  R . I .  1988) ("T h e  statute is  c le a r ly  lim ite d  to 
p rocedures in vo lv in g  abortion and s'cn li/ a lio n . ’*). Ser also Harbeson v Par ke-Da v is . In c .. 656 P 2d 
483. 491 (W ash . 1983) (right lo  refuse to participate in abortion does nol im m un ize  ph y sic ian ’s 
fa ilu re  lo  impart in fo rm ation about lik e lihood  o f  ch ild  be ing bom  w ith  senous b irth  defects) 

n v  529 F  2d 638 (4th C ir . 1975).
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lion, hut the court of appeals reversed, holding that CAMC's evidence 
"falls short" of showing that the policy was based on moral grounds.'*" 

The same bias is reflected in the dissenting opinion of two Montana 
Supreme Court justices in Swanson v. St. John's Lutheran Hospital. "  That 
case involved a wrongful discharge action brought by a nurse-anesthetist 
who had worked at a hospital for eight years. She had performed more than 
two dozen sterilizations, but after participating in one particularly shocking 
and gruesome abortion, she in" med her supervisor that she would not 
participate in any more sterilize .ons. The hospital administrator tried to 
change her mind, referred her to her priest, and called the priest to ask him 
to counsel her to change her mind. She remained fixed in her decision, and 
the next day was fired by the hospital administrator. She brought suit under 
Montana’s conscience clause, which protects (he rights of individuals to 
refuse on moral or religious grounds to perform sterilizations, and prohibits 
employment discrimination based on such refusals. After a harrowing en­
counter with a hostile Montana trial court, she ultimately prevailed in the 
Montana Supreme Court.'*-’ However, two of the Montana Supreme Court 
justices would have denied her claim on the basis that her reasons for 
refusing to participate in any more sterilizations were emotional rather than 
moral.1*’

Of course, not all persons seeking relief under conscience clauses will 
have valid claims for protection of rights of conscience. Indicative of the 
difficulty of the issue is an Illinois court ruling that the broad Illinois Right

u  j i  642 n.7 M m cuve r , d ie  federal s iu iu tc ai ihe lim e on ly p rov ided lh a l receipt o f  federal funds 
co u ld  m il he ihe bas is fo r a f in d ing  o f  " s la te  a c t io n ,"  and (he fac: lh a l C A M C  adm itted  lh a l its po licy 
was based on sta le  law  cnn s lilu fed  an indcpcndcni and su ffic ien t basis for fin d in g  ihe hosp ita l's 
abortion po licy to be based on ‘state a c t io n ."  Id. at 643 
597 P 2d 702 (M ont. 1979).

141 Set infra m iles 145-57 and accompanying le s t  See also Swanson v. S i. Johns Lutheran llo sp  . 615 
P 2d 883 (M om  I9KII) (a ffirm ing award o f  511.950 86 to Nurse Swanson, and a ff irm in g  re jection
o l her c la im  for pun itive  o r fu lu re  dam ages for lack o f evidence),

141 Swanson. 597 P 2d .11 714 15 The hosp ita l .idm m islra lo r o b v io u s ly  perceived Ihe nurse's dec is ion  lo  
lie  based on ic lig ious/m ora l g rounds, and treated i l  as such , contaecing Ihe nurse's priest in an e ffo it 
lo  have h im  in fluence her (o drop her ob jections The d issen ters fa iled  lo  e sp la in  ihe d istinc tion  
between "em o t io n a l"  and "m o ra l1 grounds A rc Ihcy rea lly  m utua lly  e xc lu s iv e  categories.' The 
co nn 's b ias against conscience c lause  n g h ls  is e v id cn l

Uy con trast, in a case in lc rp tc iin g  a conscience c lause  lha l protects physic ians from  employment 
d isc r im in a tio n  because ih cy  have perform ed abortions o r s te riliza tion s, a pair o f  ledcru l courts d id  mu 
requ ire any ev idence about the moral n r re lig io u s bas is fur a physic ian s practice o r ste riliza t io n s See 
W atk in s v M ercy  M ed ica l Corner. 364 P Supp. 799 (P  Idaho 1973). (iff,/ . 520 1; 2d 894 (9ih Cu 
1975). There appears lo  be at least a lu n l o f  anti C a tho lic , ami p ro life  b ias i l l (lie w ay the conscience 
c lau se s have been interpreted- See at\a In re Requcna, 517 A .2d 886, 891 IN  J. Super Ch. 19861 
(le c tu rin g  m ed ica l cen ter lh a l u nw illin g n e ss lo  participate in w iihd raw a l o f life  .support food/ 
hydra tion system s was not "p ro - life ,"  and requ iring the hospita l to participate in ihe w ithdraw a l over 
us and M a li's  m oral ob jections). See infra notes 151 A  183-89 and accompanying ic x r
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ol' Conscience Act did not protect a nurse who was discharged when she 
refused (or was slow) lo evict a bedridden patient from the hospital, even 
though her action was allegedly based on ethical concerns, because the 
statute only protects sincerely held moral convictions "arising from what are 
traditionally characterized as religious beliefs.""" Obviously, some line 
must be drawn, some workable and judicially enforceable definition of what 
is "moral” or "religious" is needed. But the unreasonably hostile and 
restrictive interpretations used in CAMC and suggested by the dissenters in 
Swtmstni should be repudiated.

Causation is another point of potentially restrictive interpretation. In­
deed, that was the dispositive point in St. Arties Hospital o f  the City o f  
Baltimore v. R id d ic k" ' A Catholic hospital brought suit against a hospital 
accreditation association that withdrew accreditation based on the hospital’s 
failure to meet accreditation standards in a number of aieas including ade­
quacy of training in family planning programs (which includes sterilization 
and abortion training). The hospital’s strict interpretation of the ethical 
standards of Catholic hospitals (so as to forbid residents in its programs to 
participate in sterilizations and abortions even while on rotation at other 
hospitals) was determined lo be based on a sincere religious belief, protected 
under the Maryland conscience clause. Thus, initially, the federal district 
court denied the defendant's motion to dismiss the complaint, rejecting the 
defendant's argument that withdrawal of accreditation was not "discipline 
or other recrimination" prohibited by the state conscience clause.14"

However, after trial, the court entered judgment for the defendants 
because the hospital failed to prove that the withdrawal of accreditation was 
due lo the hospital’s refusal to provide extensive abortion and sterilization 
training. Rather, the court found that the withdrawal of accreditation was 
due to other factors, including inadequate provision for training in oncology, 
endocrinology, bracotherapy, and numerous other programs, that the asso­
ciation had called to the hospital’s attention for many years."’ Without 
necessarily impugning the decision of the court in St. Annex H ospital,'" it

I ice  v Ho ly C ro ss l lo s p  , 505 N .I : 2d I ISO) { I I I .  App I*>H7» lit Ih is  e sse , the court o f  appeals 
a llc iup lcd  no l lo  narrow  undu ly  llic  language o l Ihe conscience c lause  II no lcd  "N ow here  in her 
com pla in t is  il a lle ged  f lia l a ic fu sa l lo  fo llow  llte ho sp ita l's order w ou ld  c u u l l id  w ilh  her moral 
conv ic tion s a ris ing  from  whnl are irad iituna lly  characterized as ic lig in u s  b e lie fs  "  Id ai l l ' r i l  
H owever. Ihe co u rt's  liim la lin n  o l ihe pm leclron In Ihosc moral grounds Oral " a rc  trud itiona llv 
characterized as re lig io n s b e lie fs”  m igh l e xc lude  from  p ro icc iion  the lig h ts  n l |icrsnns who do nol 
ho ld " Ir a d i l lo n a r '  re lig io u s h e lic ls .
748 !•' Supp I I ' )  I t ) . M d . IWO) 

l w St Agnes Hnsp v . R id d ic k , 6ti8 F . Supp. 47H, 4X5 ( I)  M d  l'Mt7i
Si A c ' iz i M o ip  . 748 F  Supp at 3a.1
In lad. ihe district court entered a preliminary inpjiichun piuiccnng Ihe hospital, ihe in|unclioii
remained in cllccl lor nearly four years while ihe case was III lilipalinn hi al ' I I
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must he noted that causation is fuel-sensitive and provides ample room lor 
the biases of trial courts to come into play in a manner that could undermine 
the protection of conscience clauses,"" and that prochoice organizations 
have been very active in trying to motivate healthcare training accreditation 
agencies to require more physicians to receive training in abortion."’

B. Cases Protecting Individual Rights of Conscience

There have been three notable cases interpreting and applying con­
science clauses liberally and properly to protect the conscience rights of 
individual health care providers. The first, Watkins v. Mercy Medical Cen­
ter," ' involved the federal conscience clause. Dr. Waikins had been given 
staff privileges ai Mercy Medical Center, a Catholic hospital in Nampa, 
Idaho. The hospital subscribes to (lie Ethical and Religious Direciives for 
Catholic Healthcare Facilities (Directives), which forbid staff to perform 
elective abortions or sterilizations in any hospital. When Dr. Watkins ap­
plied for reappointment to the staff, but wrote in an exclusion to the Direc­
tives on his application, he was denied reappointment lo the staff, lie then 
sued the hospital in federal court alleging that the Directives constituted state 
action that denied his civil rights.

The district court concluded that the hospital was not a "state actor.” 
anil denied the physician’s claim that he had a right lo perform abortions or 
sterilizations at Mercy Medical Center. The court interpreted the federal 
conscience clause generously:

T h e  le g is la l iu n  is  m u te d  m p ro te c t in g  d ie  r e lig io u s  r ig h ts  o f  b o th  ih e  h o sp ita l a n d  
(he s t a f f .  The h o sp ita l ca n  p ro h ib it  ih e  s t a l f  f ro m  p e r fo rm in g  s t e r i l i z a t io n  p ro c e ­
d u r e s  o r  a b o r t io n s  in  ih e  h o s p ita l, b u t it ca n n o t re q u ire  it s  s t a f f  to  a dh e re  lo  the 
r e l ig io u s  o r  m o ra l b e l ie f s  w h ic h  su p p o rt th e  h o sp ita l' s  p o lic y  a s  a c o n d it io n  n f  
em p lo ym e n t o r e x te n s io n  o f  p r iv i le g e s  ’>s

To force the hospital to provide facilities lor Dr. Watkins to perform 
sterilizations "would violate the religious rights of the hospital."” ' The 
district court noted, however, that Dr. Watkins was free to perform steril­
izations elsewhere.

I he court of appeals affirmed and clarilied that to the extent the Di­
rectives prohibited Dr. Watkins from performing abortions elsewhere.

See Swunwn, 5*)7 P 2il a l 702 (d iscussed tn/rtt n u lcs 141-41 and .ic tm iipanym g le sn  
'"'See injra m ile 22'/ and accompanying text
1,1 564 F . Supp. 7'Z‘Z (D . Idaho 197.1), afftI. 520 F.2d 894 (9lh C ir 1*475) 
lfl Wiiiimi, .16-1 F Supp at 801
111 lit
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ihcy violated 42 U.S.C. ij 300a-7(b)(l)(B),1’* Dr. Watkins' attempt to force 
the hospital to let him perform sterilizations on its premises was astutely 
rejected, while at the same time the court vindicated his individual rights of 
conscience protected by the statute.'”

In Swanson v. St. John's Lutheran Hospital.'* the Montana trial court 
ruled against the nurse's conscience clause claim, imposing a number of 
nonstatutory conditions on the conscience clause protections. In a thorough 
opinion, the Montana Supreme Court reversed. The trial court's conclusion 
that the plaintiff had not been a really valuable employee was irrelevant to 
enforcement of her rights under the conscience clause. The fact that she had 
participated previously in the same kind of sterilization procedures in which 
she now refused to participate was not dispositive; the conscience clause 
allows people to undergo a change of moral convictions and gives absolute 
protections to their moral convictions, whether consistent or not. The in­
convenience to the hospital was irrelevant, because the Montana conscience 
clause guaranteed an unqualified right to refuse. The Montana statute re­
quires the individual to put an objection in writing if requested, but because 
that request was never made, the failure of Ms. Swanson to write her 
objection was irrelevant, Nor was the nurse’s refusal untimely; the delay of 
which the hospital complained was caused in part by the hospital adrninis-

" *  O ils pan o t the federa l conscience c lause provides:
<11 No en tity  wh ich rece ives a g ran t, contract loan , nr loan guarantee under the P ub lic 
Health Se rv ice  A c t. the Community M enta l Health Centers A ct. o r the Developm enta l (»•* 
a b t li lic v  S e rv ice s f a c ilit ie s Construction Act m ay—

* • «
(H i d isc r im ina te  in the extension o f  s ta if o r other p riv ilege* to any physic ian  or other 
health care personnel,

because he perform ed or assisted hi the performance o f a law fu l s te riliza tion  pnxedu^e or 
abo rtion , because he re fused to perform  or a ss is t in the performance o f such a procedure o i 
jh o rt io n  on the grounds that h is performance or assistance in the perform ance o f the proce­
dure o r abo rtion  w ou ld  he contrary to h is re lig io u s be lie fs or moral co n v ic tion s , o r because 
o f h is re lig io u s b e lie fs  or moral conv ic tion s respecting s te riliza tion  p rixedurc*  or abortion*

42 U S C  \ JOOa / fcX I)
D ie one flaw  m these tw o  op in ions is  ihe fa ilu re  to  consider whether D r W a tk in s was acting 
“ because o f  lu s re lig io u s lu rlic fv or moral co n v ic tion s respecting ste riliza tio n  p ro c edm es*' 42 
L S C  $ 300a*7(cj( 1)1 ft) The motivation o f D r W atk in s was never exp lored .

The federa l conscience c lau se  cou ld  be in terpreted in a way that creates a doub le  standard that 
cou ld  v io la te  firs i amendment or equa l protection guarantees Section 3<X)a<7(c)(l){B) proh ib its 
em p loym ent d isc r im in a tio n  against health care prov iders who refuse to perform  abortions o i s te r i l­
iz a tion s because that “ w ou ld  be contrary to |their| re lig iou s be lie fs  or m ora l co n v ic tio n s .“ whereas 
p rov iders w ho |»crform abortions or ste riliza tion s “ because n f their re lig io u s b e lie fs  o r moral con ­
viction* res|iectmg ste riliza tion  procedures or abortions** arc protected. I I  the sta tu ie were interpreted 
as ic ip im n g  a stricter standard o f moral m otiva tion fo r prov iders who rc lu vc to perform  these 
procedures than for p rov iders who perform  them , then a serious constitu tiona l d iscrepancy would 
exist

,w  V>7 P 2d 702 (Mont I W j  See iupm notes 141-41 ami accompanying t-n

trator's attempt to dissuade her. The court noted that once an individual 
health eare provider has established that her discharge was in substantial part 
because of her moral-based refusal to perform the procedure, the defendant 
has the burden of proof to establish that it would have fired her wholly apart 
from that reason. The Montana Supreme Court's opinion in Swanson is the 
most careful interpretation of a conscience clause provision lo date, and tire 
most consistent with its underlying policies.1

A Florida appellate court also reasonably awarded damages to a nurse 
under a state conscience clause in Kenny v. Ambulatory Centre o f Miami. 
Florida. In c .'"  A nurse who refused to participate in abortions was asked to 
resign, threatened with firing, harassed, and finally was demoted from 
full-time to part-time. She sued for reinstatement, lost wages, compensatory 
and punitive damages, and attorneys fees under the Florida conscience 
clause. The trial court ruled lor the clinic, accepting (he clinic's argument 
that there were financial reasons for her reduction in time and status. The 
court of appeals reversed. The financial problems of the clinic did not mask 
the animus motivating the demotion. While the Florida statute did not man­
date an absolute duty to accommodate moral actions at all costs, * it did 
require “ reasonable accommodation." and the clinic had failed to show that
it could not reasonably accommodate this nurse by adjusting her sched- 

, 1*0 ule.
These three cases demonstrate the kind of fair and reasonable method 

of construction that can he given to conscience clauses.'*' Other courts have 
suggested in dicta that conscience clauses should be construed reasonably so 
as to afford genuine protection to the rights of health care workers ”
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1,7 I ih ew n c . ihe Montana Supreme C\iuii > cubvequcm  m terprciairon o f  ihe commence c la iive .i\ |wt 
n u llin g  c la im s for pun itive  d an ijg ec  hui a llin n in g  ihe re jection o f  Nurve Swarm in'* c la im  lo r pun itive 
damage* fo r want o f proof wav vuppo ilcd bv a c re d ib le  and reavonahle opinion Sminwn. h i 5 1’  2d 
a l HK.V

>'• 4IKI So. 2d I ’ f iZ lF la  App I'H t ll
|,< Ih iv  interpretation veeniv lo  f ly  111 Ihe la te  o f  the ahvo lu ie language o f  Ihe clatu le W h ile  Ihe 

im erprefatiim  id  ihe H onda  court wav md la t a I or oui/ageou*. ihe federal precedent* re lied upon by 
Ihe vourt In terpret;,! a federal viatu ic lh a l iv qu ire  d iffe ren t Iro in  ihe H onda  d i lu t e ,  and the v lra igh l 
fo rw ard co n v ln n iio o  o l v inu lar language by ihe Montana Supreme Court c le a r ly  re l le . lv  better 
in terpretation

|,J'AVnnv. 40(1 So 2 d jt I2 « ' Ih e  p iocctlu re lo  wh ich ihe nurve ob jected  com m uted on ly  iw . a t t n n t t ,  
o f ihe work done ai ihe c l in ic , vo the c lin ic  co u ld  have accommodated her ob jecnonv hi

1,1 It IC iro uh lm g . how ever, lh a l in both Ihe Montana and F lo rida  cavec. Ihe In a l c o u n t were vo lio vh le  
lo  ihe c la im *  And ihe H onda  c o u n ’c adoption n f a "reavonahle accomm odation”  viandard . in Ihe 
fa ie  o l u c la im ; granting an unqua lified  (ahvoluie) righ t, hav I'em  cn f ic tre d  Vee D avie , rirprr) note 
l.attlfij
.SVe. f It Chrivm ao v  S iv ie rvo l S i lo v ep ho l I ’ca cc , 50f»F 2d 7I)K, 3 l2 (V lhC ir IV M h D o e  v Male 
l im p  . VKI I 2d I f f . 147 ( Iv l f  ir l ‘)74| See illin Doe v I ’oe lke r. 515 F 2d 541. 54h iHlh O il 
IU75). re i .f on niht' yroum/i. 4.12 IJ S 51') |l')77) Iro n ica lly , in Ihe lavi tw o cavec ihe federal 
a p i« lla le  iooM v m o ueo u c lv  he ld ih a i ihe in v lilu im na l convcience c liu v e  prtnqvron wav uiH utiv titii 
lio n a l
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Hostile Review or Institutional Conscience Clauses

Many courts have been unsympathetic to statutes protecting the con­
science rights of institutions, and have interpreted institutional conscience 
clause protections grudgingly or have invalidated them.

I . Private Hospitals as State Actors

In November of 1972, a United States district court in Hillings, Mon­
tana issued an injunction forbidding a Catholic hospital to deny the use of its 
facilities to a physician who wanted to perform a sterilization on a patient 
there. The suit to enjoin the hospital was brought under 42 U.S.C. § 1983 
and 28 U.S.C. § 1343, which provide redress for deprivation of civil rights 
under color of state law. The district court ruled that because the hospital 
had received public funds under the federal Hill-Burton Act, the hospital 
was a "state actor" for purposes of those civil rights statutes. The court also 
suggested that other factors supported its conclusion that the Catholic hos­
pital was a "state actor" for purposes of those statutes.

The following year, in direct response to that ruling, Congress passed 
the Church Amendment, which is the basic and original provision of Ihe 
federal conscience clause, 42 U.S.C. § 300a-7, intended to prohibit a court 
or a public official from using receipt of federal grants or assistance under 
three specific acts,1'" as a basis for requiring any individual or institution to 
perform or assist in performing abortions or sterilizations, if such would be 
contrary to religious or moral beliefs.

In adopting the Church Amendment, Congress initially declined to 
take a position on the substantive question of whether private hospitals, 
which lor other reasons might be deemed state actors, should be under a 
duty to |ierform abortions or sterilizations."-' The "conscience" solution 
initially adopted by Congress did not immunize private institutions that, for 
reasons of conscience, refused to provide facilities for abortions or steril­
izations, but only said that one specific factor (receipt of funds under three 
specific programs) was not to be counted in determining whether they were 
slate actors. Congress initially avoided the question whether institutions and 
individuals generally ought to have a statutory civil right to refuse to par­
ticipate in abortions and sterilizations""

,ft' The i l i i r r  j l I s  arc The Public H c jlih  Service A ci; ihe Community M en ia l Health ('enter* A ct, and, 
ihe Ib* vc lopm cn i j| D isab ilit ie s  Service* ami Fac ilit ie s Construction A i l 

,M I ' iM  I :  s O h o  C om , A  Aom in N rw s  I46S, |471
**' Id .il 1471 'S ia ic a c t io n "  j|']Mircnlly was thm  mure a question o l opinion lli . it i ti i t  no*

Saturn IOIiii «*! ihe Church Aim'rub net il initially provided limited initiation against employment 
duLiiimiulion (teiauM ol rclusal in |»arfitip.ttc ill ahulion or sterilization, hut Ihiv ptoiectinn did nol 
extend lo health care workers generally only lo those employed l»y involutions receiving lumfs 
under i h’w, spa died Irdrral programs A year lain. ('ung<c%> expanded the >io|< ol proiatioit Ini 
individual conscience iighiv to uivludc any moral objection (nol pisl al«oHlon ami sterilization) md
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liven this limited federal protection was unpopular with some legal 
commentators.'"1 However, the courts received it well. Since the adoption ot 
the Church Amendment, in most cases in which nonpublic hospitals have 
been sued by parties seeking to override the hospitals' policies against 
providing facilities for abortion or sterilization, most courts have concluded 
that the nonpublic hospital was not a “ state actor."'"4

2. The Rights o f Private Institutions Not to Provide Abortions
Many cases have noted that private hospitals constitutionally are free 

lo decline to perform abortions. ' In the early years, there was even dicta 
about the first amendment or other constitutional protection for private (at 
least denominational) hospitals to refuse to provide abortions services.'” 
However, several doctrines emerged to transform some private hospitals 
into public hospitals. Some cases suggested that not all private hospitals are 
free to refuse to perform abortions on moral grounds (only denominational 
hospitals).'" In a few cases, despite the Church Amendment, courts found 
private hospitals to be state actors based on other considerations. For ex­
ample, the Fourth Circuit concluded that a private hospital with abortion- 
restricting policies was a state actor"' because the policies were based on the 
prc-ftoe state laws restricting abortion and received some state funding

lo  in c lu de  employee* at any institu tion  funded through ihe Secretary o f H ealth , Fducu tion . and 
W elfare W h ile  ih iv broadened ihe lega l protection, i l M ill te ll far hort o l being a c iv i l right* statute 
antj M ill fa ils  lo  protect the right* o f a ll health cure workers 42 I* S C $ 3Wa*7(c)(2i 
See gt nr rails- Pdpc! A  Patton, mpta note 43, at 286-M>5; C ascm uc , 54 N  C a ro  L  R rv  I h)7 
I I ‘>76). Cascno ie , *2 ( i i o  I J 1783 ( l«474>

,M ,< ireco v  Orange M em oria l Hosp Corp , 374 I- Supp 227 (F  I)  le x  l'D4>. atf'd. 51J I 2d *71 
(5th C ir  I . cett denied. 423 U S 1000 (|V75), A llen  v Sister* o l S i Joseph, J ft l I- Supp 1212 
iN  I)  Tex IV7J).u/f\/, 4 W F 2 d H H 5 th C ir  l'/74). Doe v Melhn M em oria l l lo s p  . 47«J F  2d 756 
(7ih C ir l ‘)7J). Chrism an * Sisters o l S i. Joseph o f Peace, 506 F 2d JUH l^ ih  C ir I074». W'aikinv 
v M ercy  M ed ica l Center, 520 F 2d 8‘)4 <9ih C ir 1075). r jy lo r  v Si V m c e iu M lo sp  . tftV F  Supp 
• um iD  M ont 1*1731, ojfd. 523 F 2d 75 l9 lh  C ir  iW i . e r r r  denied. 424 U  S ‘MM r 1**76». Jones 
v F.ustcrn M aine M ed ica l Center. 44$ F Supp 1156(1) M aine l ‘J78j See generally Anno ta iio ii. 
At lion nf Private Hospital as Stale Ait ion Under 42 I St'.V $ I‘li I or bout ter nth Amendment, 42 
A I. K le d  463110701, Annotation . Provision ul bninth Planning Serxne i Under I tile V of Publn 
Health Smut Ait and Implementing Kegulutions. 71 A L  K Fed 061 (1085) Hat \rr Doc v 
Charleston Area M ed ica l Center. 520 F  2d 638. 642 14th O f  1075) See also S tem . Abortion 
Consitenie Clauses, 11 Coi.um  J L  i  So t1 P ro m  571,6021211075), C ron in , Pmate Hospitals 
that Receive Pablo bunds Under the HdlDurton Program Ihe State Action Impluaimns. 12 N
I no I .  R r v  525. 534-̂ 65 (|077», Durham , W\*>d. A  C unJ ic . \upr,i noie I ,  at 357-60 A  167-68 
See. e g .Chrnman, 506 F 2d at 3)2, Belltn Memorial Hosp . 470 F 2d ai 760, Great. 174 |- Supp 
at 23»; Jones. 4-18 F Supp al 1150 

, , u .Yer. e g , Chrnman, 506 F 2d al 312. Taylor. 52J F 2d al 77. Watkins. 0>4 F Supp j I  801 
' ' '  See supra note* M 1 U  am! accompanying (ex i  I o g u j l l y .  i l  w ou ld  secnt that ihe same prin t ip lc s o i 

chon c o i priviiv v that create the supposed rights o l some |>coplc lo o h u m  or |«crti»tnt jb o it io n s  w ou ld  
a lso protect the ligh ts o l other* lu  refuse lo  vuhm il to or participate iii uborliun*. Inn ihe p o litu *  o f 
ihe abortion controversy are such ibut (he p rivacy doctrine has never been en tire ly  o u is is ten t or 
p rm up lcd
See supra no te i 130*40 and accompanying text
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Most significantly, some courts held private hospitals to be state actors 
because they were the only (state-approved) hospitals in a given geographic171area.

3. The Tenuous Constitutional Duty o f  Public Institutions lo Repress 
Conscience Rights

Finding that a hospital is a "state actor" is only the first step toward 
depriving a hospital of the right to refuse to perform abortions. The second 
step consists of holding that such public institutions legally may not decline 
to provide abortions. The preliminary predicate for lhal holding is the doc­
trine enunciated in Roe v. W ade,'" that pregnant women have a fundamental 
constitutional right of privacy that includes the right to have an abortion 
without government proscription or interference. The corollary extended by 
some courts is the notion that denial of access to public hospitals (or private 
hospitals deemed to be public hospitals) constitutes an unconstitutional state 
burden on the right of abortion privacy.

Many federal courts initially accepted this line of argument and inval­
idated public hospital policies and public funding restrictions excluding 
elective abortions.' ’ Other courts ruled that conscience clauses protecting 
the right of public hospitals to refuse to provide facilities for elective abor­
tions were invalid.'"' However, only four years after the Supreme Court 
decided Roc v. Wade, the Supreme Court decided a major case in which it 
emphatically held that public hospitals could constitutionally decline to 
provide elective abortions."’ That was the first of multiple rounds of liti­
gation in the Supreme Court, and the beginning of an unbroken line of seven

Ste in/ra n t ik s  245-47 in d  accompanying te n
" *  a l l )  U S. l t d  ( IV ? ])
"'S te . t g . Doe v . h a le  l im p  , 500 K 2d 144. 147 (1 stC ir 1074); Doe v C lia ilc s ln n  Area M ed ii . i l 

C cm er. 520 F  2d 638. 644.45 (4th C ir 10751. N yberg  v C ity  o f V irg in ia . 495 F  2d 1341-44 (8th 
C ir 10741, O ir  v  K o c fn o l. .177 F Supp 673. 675. 687 (D Neb 1974). W o lfe  v  Sch rue rw g . 188 
F  Supp 611 (W  D  K y  1974). D o e v  I ’oe lker, J I5  F .2d 541, 346<6thCir 1975), rer'J. 432 O S  
519 (1977) Aur le e  S la le  f t  ret W isconsin  lle a lih  Fac ilit ie s A u th . v l.in d n c r , 280 N W  2d 771 
(W is 1979) See qtneeiillv I .  D  W t iw e ,  T h e  A boh/ ion  Pm v* c»  Dor rn w E  215-82 11981)

'■ "Doev H ale l im p  . 500 F  2d 144. 147 l i l t  C ir  1974): Hodgton v  A nderson , 37S F  Supp 1(8)8, 
1018 ID  M inn  1974). „//•./, 542 F 2d 1.150, 1356 (8ih C ir. 1976), Doe v K am p lun . 366 F Supp 
189. 19.1 ID  Utah 1973), Doe v  lln d g e lo n  l im p  A ssoc . In c . 366 A 2d 641 (N  I I97AI, feoff,! 
389 A 2d 526 IN  J Super 1978) (after 1977 Supreme C ourt itborlion d ec is io n s . New  Jersey cu u it 
con tinued lo  b o ld  Out U S C om m ution  p roh ib its app lica tion to pub lic l im p u a lt  o f  Male conscience 
c lau se  n gh t to  re fu se  lo  perform  abortions!. Roe v  A r in in a  t ld  o l R cgen ls , 534 P 2d 285 (An/ 
App 1975)
The lu s t  m und  o l Supreme Court cases in vo lv in g  p ub lic  fund ing o i p ub lic prov is ion  o f  abortion 
se rv ice s w as d ec id ed  in 1977 In  a In n  o l cases, (he Court uphe ld  sta le am i federa l restriction* o l 
p ub lic fun d in g  o f  non lhem peu lic abortions o i ihe use o f  p ub lic  fa c ilit ie s  fo r e le c tive  abortions In 
M aher v R o c , 432 U S 464 < 1977). the Supreme Court upheld a Connecticu t regu la tion lim it in g  
p ub lic  a ss is tance  lo r  abortions (hot md ch ildb irth ) to those ce rtified  lo  be "m e d ic a lly  or psychiam- 
c a lly  n e ce ssa ry ."  ho ld ing  lh a l fund ing restrictions do  nol v io la te  the right o f  privacy and are 
ra tio n a lly  re la ted  to  leg it im a te  state in terests in p rese rving prenatal life  In  a com panion case . Heal
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cases upholding nil challenged public funding and public facility abortion 
restrictions."'

The Supreme Court cases repeatedly and emphatically have held that 
public institutions are not required to facilitate abortion, or provide accom­
modations, equipment, funding, personnel, o: services for abortion, and 
may affirmatively try to persuade pregnant women to choose childbirth over 
abortion. Thus, despite some early, lower court decisions to the contrary, it 
is clear beyond dispute that there is no constitutional law requirement to 
exclude public (or private-deemcd-public) institutions from the protection of 
slate conscience clauses.'”

J . The Duty o f  Health Care Institutions to Assist in Withdrawal 
o f  Life-Suppnrt

One of the most ominous developments to threaten the conscience 
rights of health care providers is a line of cases involving withdrawal of

v . D oc, 4*2 U .S 4JH 1 1977), ihe Court upheld 4 Pennsy lvan ia regulation prov id ing Mate funds on ly 
lo r therapeutic abortion* The Court re jected the argument that the state law  was inconsistent w ith  
T itle  X IX  o f the Soc ia l Security Act (M ed ica id ) The C ouu  interpreted T itle X IX  as neither requ iring 
nor fo rb idd ing  participating states to sub sid ize  e le ctive  abortions. In Poelker v Doe, 4.12 U 5 5IV 
(IV77). the Conr! upheld the po licy o f  j  city-funded hospita l restricting the performance o f e lective  
abortions on the grounds lh .it the p ub lic en tity cou ld  opt to use its scarce resources to encourage 
ch ild b ir th  rather than perform  abortion

,7,‘ In 1480. Hie Supreme Court dec ided tw o  more cases con firm ing that pub lic fund ing o f  abortion is not 
requ ired  b y  the constitu tion  In  H am s v  M cR ae , 448 U  S 2V7 (1980) and W illiam s v  Zbara* . -148 
U S. 358 (1980). the Court upheld the congressiona l Hyde Amendments, and state counterparts, 
wh ich prohib ited the expenditure o f funds to pay fo r abortions except when necessary to preserve the 
life  o f the mother fund in some years, to  preserve her health or in cases o f rape o r incest) A rguments 
that these b ind ing restrictions vio la ted the estab lishm ent c lau se , the due process c lau se , and the equal 
p n t e c l io iu l ju s c  were rejected jn d  the p no r analyses in Maher. Paelker, and Real, were rca lt irm cd  
A lso , the argument that T itle  X IX  requ ires participating sta les to sub sid ize  "m ed ic a lly  necessa ry" 
abo rtions, even though the Hyde Amendment p roh ib its fcJ cra l re imbursement, was ic jc c tcd

N ine years la te r, in W ebster v Reproductive Health Center. Inc . 442 U .S 4VQ ||0H9). ihe 
Supreme Court upheld four p ro v iuon s o l a M issou ri abo .tion law  that had been in va lida ted  by a 
federal court o f apjicaU and d is tr ic t court D ie M issou ri statute inc luded p rovisions p roh ib iting the 
expenditure of p ub lic funds, the use o f p ub .ic fa c ilit ie s , or pub lic employees to perform  or encourage 
abortions not n tc c s s jr v  to save the life  o f ihe mother A ll o f these were upheld The Court cmph.i 
s ized  that a state is not required to become or remain in vo lved  in ihe abortion bus in ess , and may 
restrict the use o f  pub lic resources

F in a lly , in the 10*11 case o f Rust v  S u lliv a n . M I S  C t 1759 ( I W l) ,  the Court upheld the lo lc  
X rrgu liit in n s enacted by the Secretary o l Health and Human Services in I9XH. wh ich prohib ited 
recip ien ts o l federal fam ily  p lanning funds Iro in  co un se llin g , referring fo r. encourag ing , o r promot 
ing abortion , and icqm red fam ily  p lanning fund recip ients to Ik  fin anc ia lly  and physica lly  separate 
from  abortion prov iders

'P iu s , the Supreme court has upheld e ve ry  restriction on the use o f pub lic funds, p ub lic fa c ilit ie s , 
and personnel lor the performance o f abortions lh a l has com e before it.

179 See I .  P  W s h d if . ,  \upra note 175, a l 215-82. In  P lanned Parenthood v  C asey , 112 S C t 27‘M 
(1992). the Court emphasized that the burden o f d istance from an abortion prov ider, even though if 
ra ises the co s t, inconven ience , and de lay  lo r abortion , is not unconstitu tiona l hi at 2825 (O ’Connor, 
K ennedy . & Sotiter). id at 2688 (R ehnqm tt, W hite , Scaltu , Thomas)
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lilc-support systems or feeding/hydration lubes. At least lour courts recently 
have ordered health care facilities (and in some cases their employees) who 
opposed the withdrawal of artificial means of feeding on religious and moral 
grounds to discontinue feeding patients and to provide medical and nursing 
care to support what the institutions and individuals involved believe to he 
the active starvation of their patients.

For example, in Mutter o f Jobes,'"' the New Jersey Supreme Court 
held that the representative of an incompetent patient could vicariously 
exercise the patient's right to order withdrawal of the feeding/hydration 
tube. I he court further required the private nursing home that was opposing 
the order not to transfer the patient but to allow the tube-wilhdrawal to occur 
in its facilities and to provide the necessary services to support and facilitate 
Ihe successful (lethal) completion of that procedure. ’I he state supreme court 
was apprised of the religious and moral opposition ol the nursing home and 
its employees, but it summarily decreed that their conscience rights were 
interior and subordinate to Ihe vicarious rights of the patient and her family 
In a feeble attempt to provide some basis in equity for this order, the court 
noted that the nursing home had nol informed the patient's family of us 
policy against nonwithdrawal, and that it would be "extremely difficult" to 
find another nursing home that would accept the patient under these terminalINIcircumstances.

Hotlt rationalizations arc transparent and unpersuasive. It did not 
appear that the patient's family ever asked what the policy ot Ihe nursing 
home was. Moreover, it was never explained why the burden of compli­
ance should tall on those health care providers whose consciences would 
be trammeled. No evidence was offered that withdrawal of feeding tubes 
is the standard practice in the nursing home industry in New Jersey, and 
there was no factual basis for the court's implied assumption that blind 
compliance with such terminal decisions is the professional norm or ex­
pectation. Moreover, shortly after die New Jersey Supreme Court's 
decision, another nursing home came forward and advised the court that 
it was ready and willing to accept the patient under the circumstances, and 
the family and guardian advised the court that they were ready lo effect Ihe 
transfer it Ihe court vacated its order. Notwithstanding its direct reliance 
on the supposed absence ot such an alternative, the New Jersey Supreme

-I- WkROLE

" "  52') A .2d 43a. 450-51 (N  J l')H7| 
m  The court he ld

W c fccogm /c (hat our dec is ion  vs ilj l»c hurdcoMtnic lo r mimic o t chc nursing lu tn ie personnel 
N eve rth e le ss , in  v iew  u f the immense hardsh ip ihat w ou ld  fa ll un M rs Jnhcs jn d  her fam ily  
it she were fo rced m il «i| ihe n iirs ing  home, w r a ir  com pelled  in  impose i l for her continued 
care 

/«/ tf|'1*0
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Court summarily denied the motion lor reconsideration without any expla­
nation."'

Likewise, in the case of In re R equetta ,"  the issue was whether .St 
Clare's/Riverside Medical Center must comply with a patient's wishes to 
have an artificial feeding tube withdrawn without having to go elsewhere to 
do it. The appellate court noted that if a reasonably convenient and suitable 
alternative health care facility were available, then the hospital would not 
have to accommodate the withdrawal, which it considered immoral. " The 
hospital produced evidence that such a facility, only 17 miles away, was 
willing to receive the patient. Nevertheless, the trial court ordered the hos­
pital to facilitate the lube-withdrawal rather than effect transfer, and the 
appellate court affirmed, reasoning that "|t|he subverting of hospital policy 
and offending the sensibilities of hospital administration and staff were 
reasonably determined . . .  to be subordinate to the psychological harm to 
be visited upon Mrs. Requcna at this tim e.""’ In other words, the tact that 
ihe patient had been in that hospital for some time and wanted to stay there 
while she died gave the patient a right to do so, even though it would violale 
the moral convictions of the hospital and staff to facilitate her suicidc-by- 
tube-withdrawal. Again, the court tried to make the health care provider 
appear responsible for its own dilemma, because the patient "had no notice 
of St. Clare’s policy against withholding artificial feeding or llniil. 
Again, the court's excuse failed because there was no indication Ihat 
the patient had ever inquired. More importantly, one wonders whether any­
one who enters a hospital with a name like "St. Clare’s" is not already on 
notice that perhaps the institution might have some religious qualms about 
such a controversial matter as withdrawing nutrition and hydration Iroin a 
patient.

Not to be outdone by the New Jersey courts, the New York appellate 
court in Libitum by Libitum v. Grace Plaza o f Great Neck, Inc.,' reversed 
a trial court that hail found insufficient evidence (hat a comatose patient 
would have desired the withdrawal of the tube and proceeded to order the 
nursing home, over its strong moral objections, to "comply with Mrs 
Llbaum's wishes" if it could not find another facility that would take the

*"J A pparen tly . Ilie  New Jeney .Supreme C iiu n  was hew  nn pun ish ing Ihe nursing lim ne and ds personnel 
Inr m aking ihe pa iicn i's fam ily  go to  the In iu b lc  lo  gel a m in t  o ld e r by tc ip nnng  l l i c i i l lo  partictp .uc 
in Ihe ve ry a u  Kiev had opposed as im m ora l II seems lit  he mean! as a warning to other "do- 
goode rs"  who m ight m lerfcre w ii l i ihe c l lo r ts  o f  fam ilie s o l m m a io se  pa iien is lo  term inate lu e s  nol 
worth liv in g
517 A 2d *«fi|N  J Super I . il/fJ. S I7  A 2d *t>‘) (N  I App I'tHbl 

IM  1,1 al *70 
1,1 

|M IJ
544 N V S 2d *41) I App tJ iv IV*'))
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rar.enl under those circumstances."* This court, too, tried to make an eq- 
atucle argument for disregarding the rights of conscience of the institution, 
'hen the patient was placed at the Grace nursing home, the court reasoned, 

tie Elbaum family had no reason to believe" that the nursing home would 
r.uk at a request to participate in withholding nutrition and hydration from 
re  patient until she died. Once again, however, there was no evidence that 
re patient's family made any inquiry.""

Like the New Jersey courts, the New York appellate court boldly 
nssted that the rights of conscience of health care providers are inferior and 
-coordinate to, and under the complete control of, the wishes and conve- 
rence of their patients and (heir patients’ families. The court rationalized:

l|t the  p a t ie n t's  |or s u r ro g a te 's !  r ig h t  lo  in fo rm e d  c o n sen t i s  to  h a v e  a n y  m ea n in g  
a i a l l .  it  m u s t b e  a c c o rd e d  re sp e c t e v e n  w h en  it  c o n f l ic t s  w ith  th e  a d v ic e  o f  (he 
d o c to r o r  ih e  v a lu e s  o f  d ie  m e d ic a l p ro fe s s io n . . . . |T|he in te re s t in  p re se rv in g  
t c  p e r c e iv e d  e th ic a l in te g r i ty  o f  G ra c e  P la z a  is  o u tw e ig h e d  b y  M rs . E lb a t im 's  
z u a r d u n ' s l  w is h e s  in  d e c l in in g  n u tr i t io n  a n d  h y d ra t io n  u n d e r  th e se  c ircum -IVO•UFCtfi

Were (his radical doctrine to become the law of the land, health care 
een>es would be little more than badges of moral slavery. The courts have 
_.eu (o adequately explain why the rights of conscience of health care 

x-vders must be subordinated lo the surrogate-exercised right of a coma- 
-c patient (or the self-asserted right of a conscious patient, for Ihat matter)

: vceive a controversial procedure or service in a particular place or from 
r-trdCilar medical personnel. Indeed, the proposition appears to be sclf- 
; rtradicting. if notions of autonomy or respect for individual self- 
detenttnation or personal dignity have any relevance.

Other courts have conditionally provided that, if another facility will 
->t accept a patient for the purpose of facilitating and supporting the with- 
_-rnI of life support systems, then the institution in which the patient is 
cated at the time the order authorizing withdrawal of nutrition and hydra-

* ^ tf In rh is ca se , h ow ever, the judge  not o n ly  g iv e  the fa c ili ty  10 day* lo  f in d  another nursing 
r e  •’uc noted lha l ihe s ta ff o f  Ihe current nursing home wou ld  nol have to  partic ipate , but ihe 

n>crur.on m usi p crm ii a physic ian  se lected b y  ihe E lbaum* to carry ouc M rs E lb aum ’s w ishes al 
ne - x i l in  ' IJ

■** *arv the name o f ihe nursing home shou ld  have alerted ihe patient's fam ily  lo  poss ib le  re lig ious 
e* md .'p o s it io n  lo  the w ithdraw a l o f  nutrition and hydra tion . See Ephesian* 2.5, 8.

*’ 5-U S  Y 5 2J at 847 M rs E lbaum  was transferred to a M anhattan hosp ice in A ugust 1989
ire  rx reeding lube was rem oved . Her fam ily  rc lu scd  to pay Grace P laza the SI(X),000 her cate cost 
w~.e t'x fam ily  sued to obta in  the ngh t to remove the feed ing tube The tn a l court rejected the 
ru rsn g  lom e  > su it to recover those expenses, hu t an appellate court panel reve rsed , o ilin g  Ihat 
xr. iu>e Mr* L lbaum  had t >t le ft a liv in g  w il l or p ro xy , the nursing home was ob liga ted  to continue 
rcr .are and treatment uni* a court n ile d  o therw ise , and her fam ily  was lia b le  for those expenses 
•e.Vn t.on\t lilorui Rifhl inDie Rattle. Court FmJs Fatnih Liable for a Patient' I  ( ’are. N Y 

Sept 2*. »W2. at l ib

i
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lion is obtained must facilitate that service, despite its (or its employees’) 
strong moral o b j e c t i o n s .T h e s e  cases underscore the need for broader 
conscience clause protection, as virtually none o f the existing conscience 
clauses cover the procedures depicted in these dilemmas.IU1 At least one state 
has made a small effort to provide such protection, but much more is needed." '

III. THE ABSENCE OF OTHER LEGAL PROTECTION FOR 
RIGHTS OF CONSCIENCE

A. The Withering of Constitutional Protections for Rights 
of Conscience

In the early years o f  the abortion debate, there was some talk about first 
amendment or other constitutional protection for private (at least dcnomi-

,y ' Gray b y  G ray v. Romeo, 697 |; Supp 580. 591 If )  R I I9H8) See also D c liu  v W estc lie sicr 
County M ed ica l Center. 516 N Y .S  2d 677 (App. D iv . 1987) ("T h e  M ed ica l Center shou ld  he 
d irected  to e ither assist in the d iscontinuance o f treatment or to take whatever steps are reasonably 
necessary to assist in the conservatce ’% tran s lc r to a su itab le  fa c ility  or to h is home where h is  w ishes 
m ay be e ffected  " )  0y p rov id ing for transfer to the patient’s home, as one a lte rna tive , th is conn 
c le a r ly  gave the greatest protection for the conscience ngh ts o f  the health care prov iders See also 
Rouv ia  v. Superior C ou rt. 179 C j I  App 3d 1127, 1 145, 225 Cat Rp tr 297, 306 (1986) tp u b lic  
hosp ita l has du ty  lo  fac ilita te  c lie n t's  w ishes to d ie)

,,<I A d ra ft o f ihe proposed Health-Care Decis ion  A c l. considered by ihe National Conference o l Com 
m iss io n en  on Uniform  State l  aw s, w ou ld  rc iju n c the health care p rov ider ( in c lud ing  in s iiiu iio n s and 
Ihe attending physic ian) who m ight be u nw illin g  lo  ca rry  out ihe health-care dec is ion  o f  a patient or 
patien t's surrogate t in c lu d in g  the dec is ion  to w ithdraw  hfc-support equ ipm ent, or w ithdraw  nutrition 
and hydration) to assume the responsib ility  to transfer the patient, o r. i f  (hat cannot be a ccom p lished, 
to honor the request o f the patient or go to  court lo  obta in ju d ic ia l perm ission nol to honor the 
patient's w ishes National Conference o f  C omm issioners on Uniform  Sta le l.aw s . D r.d t H ea ld iC a rc  
D ecis ions A c t, 6, 12 (Ju ly JO Aug 6. |992i Noth ing in the proposed A c l p io v ide s a substan tive 
bas is for the court to grant perm ission to a health c a ic  p rov ider not to honor the patien t's w ishes, 
dcsp iie  m oral nr le lig io u s  ob jections o f ihe health care prov ider. The proposed A c l conta ins no 
conscience clause

,y * In 1992, ihe F lo rida leg is la ture enacted a prov ision  govern ing transfer o f patient*, sub jec t to non- 
treatment o r w ithdrawa l dec la rations b y  patients o r their su rrogates , perm itting die health care 
p rov ider to refuse to com ply w ith d ie d ire ctive  and autho rizing  transfer o f  the patient o n ly  if  the 
patient is  not m emergency cond ition , the provider gave w ritten notice to the patient o l its re stric tive  
e th ica l or moral be lie fs  at the time o f adm iss ion , the health carc p rov ider assum es the cost o l the 
transfe r, and ihe transfer occurs w ith in  seven days. F i a S tat A nn  9 765. 308 (Supp 1992) T in s 
p rov is ion  takes a step in the nght d ire ction  o f  c la r ify in g  standards and p rov id ing some means o f 
protection o f  the ngh ts o f conscience o f health care provider*. However, it p rov ides inadequate 
protection Fur instance, the requirement that (he hosp ita l pay for the transfer is  inconsistent w ith  d ie 
w n lten  notice at the lim e  o f  adm ission , at d ie ve ry least, these tw o  p rov isions shou ld  he a lte rnatives 
Abso lu te protection for d ie rights o f  health cate personnel shou ld be e xp lic it ly  guaranteed l l i c  
statu to ry language shou ld he reversed to create a strong presumption that no in s idu tion .il health care 
p rov ider is  o b lig jic d  lo  assist or fac ilita te  any treatment that is  contrary to the moral o r re lig iou s 
va lue s o f  d ie  prov ider, sub ject to the righ t o f patients lo  recover dam ages for non lrea lm cn l. avo idab le  
expenses, su tfenng . and inconvenience i f  the p ro v ider fads to g ive  e ither t im e ly  prior nonce or 
im m ed ia te  responsive re fu sa l and opportunity fo r transfer w ithout m ed ica l p re jud ice Fh.it w ou ld  
estab lish  .t d e a r  general standard as w e ll as balance and protect the righ ts o f conscience o f  health 
p rov iders as w e ll a* the right o f patients to fa ir treatment and reasonable accommodation
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national) hospitals to refuse to provide abortions.'” Logically, the same 
protection would have applied to other morally controversial procedures, as 
well. However, recent changes in the judicial interpretation of the "free 
exercise" clause of the first amendment have all but obliterated the shelter 
of the first amendment for health care providers who would refuse on moral 
or religious grounds to participate in a medical procedure.

In Employment Division, Deportment o f Homan Resources o f Oregon 
e. Sm ith,1*' the United Slates Supreme Court substantially curtailed the 
judicial protection afforded to rights of conscience. The case involved the 
denial of unemployment benefits to members of the Native American 
Church who were fired from their jobs for using illegal drugs (peyote). 
Although the individuals claimed to be using the peyote as part of their 
religious rites, the Court held that the denial of benefits did not violate the 
free exercise clause of the first amendment Instead of applying the tradi­
tional "compelling interest" test of strict judicial scrutiny,'"’ the Court 
proposed a new, lower standard of protection for freedom of religion. 
Justice Scalia's opinion lor the Court reasoned that so long as govern­
ment regulations or statutes are "laws of general applicability" which 
do not discriminate against any specific religion, or against religions gen­
erally. the laws will be sustained if rationally related to legitimate govern­
mental interests, despite any incidental burden they may have on religious 
freedom.”"

Smith effected a major revision in first amendment doctrine. Under the 
Smith rule, federal, state, and local governments may curtail or violate 
religious practices, no matter how sincerely-held or essential to the religious 
beliefs of the individual, so long as the government acts uniformly to reli­
gious and nonreligious activities, and without specific intent lo discriminate 
against religion. Many commentators have criticized the Smith doctrine for 
its insensitivity to and virtual abandonment ot the religious liberties of 
political minorities.'”

Under Smith, neither patients nor health care providers can expect 
courts to extend any first amendment protection against laws, judicial doc­
trines. or government policies (including public hospital policies) that inci­
dentally violate their strong religious or moral beliefs. For instance, in at 
least two cases, religious objections to autopsies have been overridden

See. t if . Chrismun, 506 I* ' J  j i  ?12; Tnvlur, 52) F 2«I «ti 77. Walking *04 1- Supp. j| Mil*
404 [ I S H72 11'190)

,w> See *»enrraltv Shcrhert v V’crncr, 374 (I S JVM I l% 3 l, W isconsin  v Yoder. 4110 1/ S . 205 ( I ‘>721 
’ Smith. 4‘>4 u' S . Jt 888 "(G|encra lly app licab le . relig ion-neutral law s ih.it have the e ffect of 

bufslcn ing a p jf lt c u la r  re lig io u s pi A lic e  nceii not Ik  ju s t if ie d  by a com pe llin g  government inter 
v*sl •• U at XK6 n..V 

,,M Srr r < . I .aycock , Summary anil S\nihe\i\ the Cn\i\ in Religious I ibert\. U) GEO. W ash  I 
Ui v 841, H5D-54 t 1992), G iin lo n . Free Exercise on ihe Mountain Top. 79 C a i I . R ev 9 I ( | 99|i
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under the Smith doctrine. In Yang v. S t u m e r , the Htnong family of a 
deceased young man upon whom an unauthorized autopsy had been per­
formed claimed that the medical examiner violated their religious beliefs 
against mutilation of the corpse. Initially, the court granted summary judg­
ment to the Yangs, finding no compelling state interest in the circumstances 
of the case to override the free exercise rights of the plaintiffs. '" After the 
Supreme Court decided Smith, however, the district court withdrew its 
earlier opinion and dismissed the plaintiffs' complaint because "under Smith 
(the court] can no longer rule that the infringement rises to a constitutional 
level, Likewise, in Montgomery v. County o f  Clinton, '* another federal 
court ruled that, under Smith, the first amendment provided no protection for 
a Jewish couple whose personal religious beliefs prohibited autopsies, when 
their son was killed in a high speed automobile crash and a law of general 
applicability authorized Ihe performance of an autopsy under those circuin-

roistances.
If the free exercise clause of the first amendment provides no protec­

tion for the rights of conscience of patients against a generally applicable 
medical practice, policy, or regulation, then it does not protect the rights of 
conscience of health care providers, either. Thus, under the Smith doctrine, 
the wellspring of legal protection for rights of conscience has vaporized; all 
that remains is the mirage.'"*

IL The Lack of Other Adequate Legal Protection for Rights of 
Conscience of Health Care Providers

ftie only other source of potentially significant legal protection for the 
nghts of conscience of health care providers is Title VII of the federal Civil 
Rights Act of 1964, which prohibits discrimination on the basis of reli­
gion.'"' The Act makes it "an unlawful employment practice" for an cm-

vr* 71H I• Supp 845 ||) K I |99U). prior opinion oilhdhOsn on,I tomplaml Jammed 750 F Supp 
558 tD  R I 1990)
/»/ j i  855-57 |hc p la in t if fs ’ 23-yeur-old sun d ia l  in Ins sleep Iftun unknown cau ses , in ves tiga tion  
tn lu poss ib le  d rug use led to ihe autopsy 

* "  Yang v  S tum er. 750 F Supp 558. 560 <D H I 10*81)
741 F. Supp 125) (W D Mich 1990), affd. 941) F 2d W»l tbih Cir. 19911.
"T he re  is  no contention that the law s under which the autopsy was ju th o ru e d  arc o ilie r than genera lly  
app licab le and relig ion-neutral . It  fo llow s b y  im p lica tion  o l Fmplo\ment Division | s Smith| that 
defendants' actions need on ly to have been reasonably related to a leg itim ate governm enta l objec­
tive .* ’ IJ j t  1259

*N>4 The proposed R e lig ious Freedom Restoration /set. i l  R 2797. U)2d Cong. 11992) w ou ld  prov ide 
basic federal statutory protection lo r exerc is ing  rights ot conscience by restoring the com pe llin g  sta ir 
in terest standard o f  re v iew  tor law s in fr in g in g  upon ngh ts o f conscience But i l w ou ld  on ly jp p ly  to 
protect against governmental restrictions; it wou ld not apply to pnvate actors 

:"3 4.' U S .C . 55 2000(c) to 2otK)c-l7 (1988) One commentator iden tifies ai least tw o  o ther sources o l 
potentia l protection , but each o f them  is  o f questionab le va lue  D av is , supra note I .  at 848-51 la  
co lle c tiv e  barga in ing agreement may provide protection, hut may not; and some states p rovide j
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ployer to discriminate against an employee or potential employee "because 
of such individual's . . . religion . . . A 1972 amendment expanded 
and clarified the scope of religious beliefs protected, including "all aspects 
of religious observance and practice, as well as belief, unless an employer 
demonstrates that he is unable to reasonably accommodate an employee's or 
prospective employee's religious observance or practice without undue 
hardship on the conduct of the employer’s business.” ’0’ Thus, the Act has 
the potential to provide significant civil rights protection for health care 
employees who are fired, demoted, penalized, or otherwise incur employ­
ment discrimination because of their refusal to perform services that violated 
their religious or moral convictions.”*

However, in practice, Title VII has provided limited and uneven pro­
tection for the rights of conscience of health care workers. Some courts have 
been grudging in their application of Title VII to health care employees 
disciplined because of their opposition to abortion.m  Moreover, the courts 
have interpreted Title VII to require only minimal accommodation by em­
ployers.'"’ As the authors of the leading law review article on the subject 
observed, the practical significance of Title VII for the rights of conscience 
of health care workers "has been seriously eroded by the Supreme Court's 
holding that employers have only a do minimis obligation under Title VII to 
accommodate the religious beliefs of their employees."3"

Perhaps the weakness of Title VII is due in part to its generic nature.
It covers not just discrimination on account of religion but many other types 
of discrimination, necessitating some sacrifice in effectiveness in any spe­
cific context so that any interpretation of the Act works in all contexts.313 In 
any event, it is clear that Title VII provides inadequate protection for the

"pub lic p o licy  e uep iio n ""  In  ihe " te rm in ab le  ai w i l l "  doctr in e , but in many o f ih c sc b iom ed ica l 
d ilf in m .iv . ihe p ub lic  p o licy  is not c le a n  M oreover, ihesc doctrines on ly  p rn lcci em p loyees, nol 
in stitu tio n a l health care prov iders 

* *  4 2 U .S C  $ 200O(e-2).
*'*/«/ 9 20tKk(j)
•*'" See H aring v U lum en that, 471 f: Supp 1172 (D D C  1979). cert itenieJ. 452 U S 939 <19X11

l IKS attorney den ied  promotion because o l rc lu sa l to re v iew  ta t  exemption application* subm itted  by
abon ion  c lin ic *  has T itle  V II c la im )

* *  See K avcn stah l v Phonv^s Jefferson  l lo s p ., 37 Fa ir Em pl Prac Ca* (DNA) 568 (E  D Pa 1985)
(Catho lic nun . a reg istered nurse , transferred and dep rived  o f  va luab le  experience because o f  her 
statements aga inst abon ion  to  physic ian s and patients, w ho was a llow ed  to keep fo rm er position on 
cond ition  she keep q u ie t, and g iven  back w ages, was den ied further recovery; gag order d id  nol 
v io la te  T it le  V||)

:,(l See Iran*  W o rld  A ir lin e s . Inc v H ard ison . 4)2 U .S  63, 64 (1977) See general I v D urham . W ood ,
& C ond ie . tupra note I ,  a l 296-1113 

* "  D urham . W ood , &  C ond ie . supra note I .  at 290 See Sp c lla cy  v Tri-County Hosp , 18 Empl Prac 
Dec i( X H )  1 8871 (Pa C t C  P De l C ty ). u/fJ. 395 A 2d 998 (Pa. Super 1978). Kenny v 
A m bu la to ry  Centre o f  M iam i, F lo r id a . In c .. 400 So 2d 1262 (F la App 1981), d iscussed  supra 
notes 124 and 158 and accom panying test 

i,} The A c l j I s o  p roh ib its d isc r im ination  on ihe bas is o f  race, c o lo r , sex , and national o rig in

/

R i r . i r r *  o r  ("o n s c i i-:n < f  2 19

righls of conscience of health care workers.5" Moreover. Title VII does not 
protect any conscience rights of institutional health care providers; it only 
protects the conscience rights of "individuals," not institutions, Thus, Title 
VII provides inadequate protection for (he rights of conscience of health care 
providers generally.

IV. EXISTING ABUSES AND THE POTENTIAL FOR GREATER 
ABUSES OF THE RIGHTS OF CONSCIENCE OF HEALTH 
CARE PROVIDERS

The conscience clause cases described above illustrate the range of 
abuses of rights of conscience of health care providers that have come to 
light in formal, reported litigation.’" Already, this is a serious, if little 
noticed, civil rights problem. In addition, Ihe foreshadows of three ominous 
future developments add urgency to the need to adopt adequate legal pro­
tections for the rights of conscience of health care providers. In the medical 
profession, increasing pressures are mounting for mandatory abortion train­
ing. Dcmogrnphically. Ihe aging of the "baby boom" generation will create 
a host of financial pressures on rights of conscience. Politically, the growing 
calls for health care reform by the federal government portend even greater 
pressures on the rights of conscience of health care providers.

A. Evidence of the Present Serious Abuses of Rights of Conscience of 
Health Care Providers

The reported cases uncover a wide range and significant number of 
violations of the rights of conscience of health care providers. These include 
threats, harassment, transfer, demotion, and firing of nurses who refuse to 
participate in sterilizations or abortions,’” mandatory insurance subsidizii 
tion of elective abortion,civil liability for private hospitals that refuse to 
provide unrestricted abortion services,"’ institutional liability resulting from 
refusal to provide uhortifacicnls to victims of sexual assault.'1* and

See D urham . W ik k I, A  Condie , io p ru  note I . ol .10b I 'T m m  Ihe perspective o f .1 nurse con sc ien ­
tio u s ly  opposed III abortion , T id e  V I I proies'lions are lik e ly  10 lie  sub s lan tiu lly  less s ign ifican t than 
those affot le d  under app licab le conscience c lause le g is la t io n ." ) . R egre ttab ly, conscience c lau ses 
lia ve  nut liv e d  up to their prom ise, e ither 

■O- 0 1  course , not a ll com p la in ts that ate t ile d  in m at courts y ie ld  pub lished op inions Most c iv i l su its 
settle w ithout in . i l .  and o f those cases lh a l go lo  In a l, many arc nol appealed 10 a court the op inions 
o f which ate pub lished .
Srr, ( . * .  m/on note I in  m id accompanying tc t ltA V rin v). supra notes M l A  l i f t  and accompanying 
te s t (5w‘rtn tin tl

I  O' Srr ru/irii note 12 J and accompanying test ( t r rm g e r l.
;l>  Srr supra note I.V I and accompanying le s l (tV l.WCl

Srr 10/00 note 12'* and accompanying le d  (flrmvn/ie/ifl
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government urders Ihat health care facilities support and carry out directives 
to withdraw feeding,m

The reported cases revealing abuse and coercion of rights of con­
science of health care providers show only the lip of the iceberg. A landmark 
empirical study of nurses' altitudes about and difficulties encountered be­
cause of personal objection to abortion and other medical procedures re­
vealed that approximately five percent of the nurses sjntpled (which, if 
extrapolated, would amount to approximately 50,(KK) nurses in the United 
States) believed that their assignment and promotion opportunities may be
limited by their moral and religious beliefs about abortion. Flie nurses in
this sample "identified a total of 103 definite cases in which nurses had 
either been dismissed or itad their opportunities limited because of moral 
beliefs. . . . |F|ifty-seven cases svere identified in which the nurses' beliefs 
about abortion had cost them opportunities for promotion or sustained em­
ployment.""' Moreover,

( u lp p r o x im a le ly  7% u l C a th o lic  n u r s e s , - I'r o f  P ro te s ta n t m u s e s , am i ( V i o f  th o se  
b e lo n g in g  h i ‘o ther*  r e lig io n s  in d ic a te d  th e y  k n ew  a t le a s t on e  o th e r  [tc r so n  w h o se  
o p p o r tu n it ie s  w ith  h o sp ita ls  h a il h ecn  lim ite d  b y  p e rso n a l b e l ie f s  , T h ir ty - o x  
n u r s e s  |in th e  n a t io n a l sainp!e| id e n t i f ie d  a to ta l o f  118 o f  th e ir  c o l le a g u e s  w h o  h ad  
b ee n  lim it e d  a s a r e s u lt  o f  th e ir  m o ra l and  r e l ig io u s  b e l ie f s .

Nurses and many other health care workers are particularly vulnerable 
to pressure because they occupy subordinate positions in the Itospi 
tal/medical hierarchy. Even more vulnerable in some ways are students in 
nursing, paraprofessiottal, and medical training programs. For instance, 
even medical residents in obstetrics and gynecology or family practice "may 
feel obligated to their departments or fellow residents to perform abortions" 
or "to have a complete’ medical education.L ikew ise, there is evidence 
that some medical schools have considered refusal to participate as a

Sec sujtrj Part I I  C* 4
**'“ Durham . W«mhJ. & C ond ie . j uprti note I .  a l 2^7. 2H7 

/</ 41 2X7
: : i IJ  .11 25X  A g jt o .  if e< U fj|> i.|jic iJ , Ih it  w ou ld  fcp rcv cn l a p p ro x im ate ly  Ic iix  o l llim ix a m h  o l m in e s  

w lu i have  been v ic t im s  o i  em p lo ym en t d iu r im t n j i io n  I k x ju s c  o l ih c ir  re lig io u s  or in it ia l lx rh r ls  l<l
m 2Sfc

*;k IJ at 2bI 62 Ih e  author* o f d m  landmark study rece ived this revea ling  response to then survey
Io mii .to O lh(«\ N ic s id cn t in a un ive rs ity  hospital

A lthough miy absta in ing from  ahoiiumx is  o l lu ia l ly  to lerated h> m> ilep a ftiu cn l, I j i i i  con 
Mainly lem m dcd  that m y position on abortion is a burden and a nuisance to the rest o l the
department and co u ld  I p lease “ grow up“  and rca li/c how rid icu lo u s my position tv I am
constan tly  rece iv ing insinuations about my position and at tim es it is j  In i try ing , hut genera lly  
I aril an accepted part o f ihe s ta ll 

IJ at 2b? n 3f)
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negative factor in the admission process.' ' As noted below, these pressures 
are growing.

The aforementioned studies focused on conscience conflicts arising out 
of abortion. It is reasonable to suppose that if the studies were broadened to 
include sterilizations, withdrawal of nutrition and hydration, termination of 
lifc-support systems, autopsies, organ transplantation, and various forms of 
medical experimentation, the extent of the problem would assume even 
larger dimension. Moreover, while the extent of intrusion upon (he con­
science rights of health care institutions has never been studied, the ease law 
indicates that serious moral conflicts arc sometimes brushed aside or cava­
lierly disregarded by judges or other authorities imposing their own moral 
preferences upon health care institutions and the dozens or hundreds of 
individuals whose values they represent.

B. Pressures on the Medical Profession to Compel Abortion Training

The prospect of even greater coercion of ineJical students and interns 
is raised by recent, insistent calls from prochoice groups that prospective 
physicians be required to learn how to perform abortions in order to obtain 
tltcir license or certification in obstetrics or gynecology. Abortion training is 
already mandatory in more than one-third of the certified ub/gyn residency 
programs, and optional in most others.”’ However, prochoice advocates, 
anxious to see that convenient access to abortion is available everywhere, 
have been calling for mandatory training in all ob/gyn training hospitals,"* 

Thus, in I‘>78. the research unit of the largest abonion provider in the 
United States (Planned Parenthood) published an article decrying as inade­
quate the voluntary and optional training in abortion in ob/gyn teaching 
programs in (he United States. The article quoted the then-Seerelary- 
Treasurer of the Residency Review Committee for Obstetrics and Gynecol­
ogy as saying that some ob/gyn training programs

h a ve  b een  p la c e d  o n  p ro b a tio n  |.iml| h a d  h a d  (he ir a c c re d ita t io n s  w ith d r a w n  
|or| . w ith h e ld  b e c a u s e  o f  th e ir  in a b i l i t y  to  m ee t th e  s ta n d a rd s  l is te d  in  the

i!4 D iam ond, D o  ihe Meduol Schools Discriminate Against AnnAboriion Aftplu ann' , a .l I . im  a r e  <7 
V>. TO-JI ( I ‘i7h| Durham , W ixh I, A  Cond ie a lso  c ite  a s lu d y  o f  Ihe Department ot H ea lth . E d u ­
ca tion and W e lfare in w h ich , desp ite severe m ethodo logica l detects b iased agaihM find ing  it iscnm  
iltahon . there was some ev idence o f potentia l d isc rim ination  m adm ission  in m ed ica l schoo ls 
D ud ia in , W ood , A  C ond ie , ni/iru no le I ,  a l 26h 11 *17
N o  ION a t A holt I ION l- t l l lR s  TION A  AMERICAN C o l I Et,fc OF (iHStETRICIANS aN II (tVNEI Ol IN .ISIS. 
W oo  W i l l  I ’r o v i i i i  A im ih iio n s  H, 75-26 O K I I m / tlli m 011c h u ll o t Ihe 77*V o| o tvg vn  p rogiam s 
o tte r ing  abortion (m in ing , il is  optional). 

t:f> See, e g . t .m dhc im  A  C iH tch ll, Training in I mince J Abortion bv {Jhtletrics ami Gynecology Res 
iilency Programs, I I I  Fam P ia N n in g  P e r sp e c t iv e s  M  (I97H); D am ey. Landy. M ac l’herson . A  
Sweet. Abortion Training in U S Ohiltlrics ami Gynecology Resiliency Progiams. IV Fast I ’l »N- 
n in i;  P e r sp e c t iv e s  'H II0K7); lle iish ow  A  Van V on , Abortion Services in ihe United Stales. 11.17 
ami 1111. 22 Fa s t. P i a n n in O  P e r s p e c t iv e s  75 (HN0)
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Essentials of Approved Residencies. . . .  He c d d c d  ih a t a c c re d ite d  p ro g ram s a re  
a lw a y s  e xp e c te d  to  o f f e r  t ra in in g  in  b a s ic  a rea s l ik e  a bo r t io n  a n d  th a t a program not 
covering abortion would be considered “ unacceptable.""''

Nine years later ihe same organization published another, stronger call for 
more extensive, stricter abortion training programs."'

Similarly, since 1973, the American Public Hospital Association's 
(APHA) Recommended Program Guide fo r  Abortion Services states that 
abortion "should be an integral part of medical school education and of 
residency training in obstetrics and gynecology.""’ In 1992, the APHA 
adopted another resolution calling for "all residency training programs in 
obstetrics and gynecology [to) promote the integration of abortion care as a 
required component of residency training. While this does not exclude 
the possibility of exceptions for conscientious objection, the APHA proposal 
chills the rights of conscience of medical school students and residents.

In 1990, a symposium of the National Abortion Federation and the 
American College of Obstetricians and Gynecologists (ACOG) recom­
mended that abortion care be made "a required component of ob/gyn res­
idency training" for both accreditation of the hospital and for board exam­
ination of the physician."1 Since ACOG is one of three organizations that 
sets residency program accreditation requirements for all accredited ob/gyn 
programs,"' the risk to rights of conscience of medical students and ob/gyn 
residents is not merely speculative.'"

C. The Financial Pressures of an Aging Population

The aging of the American population (especially the inexorable mat­
uration and physical deterioration of the "baby boom" generation) guaran­
tees (hat substantially increased demands will be put upon the American 
health care system, including greater financial pressures Between 1985 and 
2030. the 65-plus population in the United States is expected to double.' ‘

■" L indhe im  &  C o tte n ll. m/iru nole 226. at 26-27 (emphasis added)
See D am ey , L im ly , M acP he rvm . A  Sweet, mpra nole 226, al .18-32

11,1 APIIA Recommended Program Guide for Abortion Services, 63 AM J- P ub . H e a l t h  639, 632 
(1973)
A m e r ic a n  P e n u c  H e m  i i i  A s s o c ia t io n .  R e s o lu t io n  N o 9 1 1 7 . A c c e s s  t o  A b o r t io n .  E n s i i r i n o  

t h e  A v a i l a b i l i t y  o f  Q u a i i i i f o  P r a c t i t i o n e r s  1 5 (1 9 9 2 ) le m p h a s is  add ed ).

* " Id. at 6 Ir c c n n im e n d .ii i im  I I  t he report a lso  recom m ended  that "p h y s ic ia n  a lt itu d e s "  about abortio n  

l>e add ressed  in  Ihe m e d ica l s ch o o l o r re s id e n cy  p ro g ram s . Id. (reco m m e n d atio n  3) 

A r rR E ir iT A T io N  C o u n t n  t o r  G r a ih m t e  M e d ic a l  E d u c a t io n ,  D i r e c t o r y  o f  G r a d u a t e  M ed - 

i c a i .  E d u c a t io n  P r o g r a m s , 19 92 -1 9 93 . a l 10, 17.

: , ’ Hy spec ia l requ irem ents adopted July I .  1991, Ihe Accred ita tion C ouncil fo r G tadua lc  M ed ica l 
Education  requ ires " M in in g  in  induced abon io n " fo r ob/gyn residents H ow ever, a resident m ay be 
c scm p led  " fo r  re lig io u s o r moral reason s" from  actua lly  do ing Ihe procedure t e l l e r  from  Paul 
O 'C onnor, dared December 16. 1992 

,u Aging America Trends and Projections. S R e r  N o  80. lO ls l Cnng 2d S css . 3 CI990I In  1980.

By 2040, the number of persons 85-or-oldcr will grow from one percent to 
five percent of (he population.'" The over-65 age group places the greatest 
burdens on health care resources, Already, persons over 65. approximately 
one-eighth of the population, account for over one-third of the country's 
total personal health care expenditures.'"' Between 1981 and 2000, expen­
ditures on health care for the aged arc expected to grow from S80 billion to 
$200 billion.’"  As the population ages, (he percentage of public and private 
resources that must be allocated for health care will increase. In 1988, 
federal spending on health care for the elderly was 3.2% of the gross 
national product; this is projected to increase to 4.0% in the year 2000, and 
to 7.5% by the year 2040.'’" Moreover, with the declining birthrate and the 
aging of the large baby boom generation cohorts, the ratio of worker-aged 
citizens (18-6*1) to dependent-aged population (under 18 and over 6*1) will 
decrease, meaning that tax pressures on (he workers will be even greater."’ 

The aging of the population will increase the demand for health ser­
vices, which in turn will increase the number of cases in which there is 
potential for abuses of the rights of conscience of health care providers 
(particularly if those rights are placed in conflict with the demands of pa­
tients and their representatives for morally sensitive "treatments"—such as 
withdrawal of life support systems). It also will increase Ihe financial pres­
sures on the health care industry. In times of such pressures, nonmonetary 
factors such as rights of conscience of individual and institutional health care 
providers (particularly the unpopular or unorthodox) are all-too-cnsily sac­
rificed to the exigencies of the moment.

D. The Political Pressures of Health Care Reform

The increasing cost of health care in America has made health care 
reform a leading political issue in the 1990s. While many different plans 
have been proposed, common to all of them is an increase in the federal 
government’s role in providing health care. At present, the only federal 
statutory protection for rights of conscience of health care providers, the 
"Church Amendment,” covers participants in just a few federal programs, 
and is sorely inadequate.Superimposing a major expansion of federal 
government involvement in (and control over) the delivery of health care

the percentage o f the popu lation aged 65 and above wav 11% By 2010, th is g roup  w il l convo lu te 
23% nt ihe popu lation . Recording lo  U .S . Census Bureau p ro jections. Id .u 5 
D C a i  i a i ia n ,  S r .r t iN t i L lM it s . M e d ic a l  G o a i s  in  a n  A n io n  S o c ie t y  20(|9X7|

""Id  a l 101 
, "  Id. at 20

Aging America, mpra note 233. a l 129. T ab le  6-2 . See oho I)  C a l l a i i a n .  mpra note 235. a l 225 
(By Ihe year 2030, pension and heallh  care programs w il l consum e 15.5% o l d ie G N P  and 63% o f 
Ihe federal b u d g c ll
A g ing America, mpra no le 213, at I I
See supra notes 161-68 and accompanying le d .



services (lor example, through funding requirements and restrictions) upon 
ihe existing inadequate legal protections for the rights of conscience of 
health care providers would almost certainly lead to widespread abuses.

Some type of legislation to reform health care delivery in the United 
States is likely lo be enacted soon. It is unclear just what effect the adoption 
of national health cure reforms may have on the rights of conscience of 
health care providers, but they could substantially impair the rights of con­
science ot health care providers.

None of the current crop of health care reform proposals contains any 
conscience clause. It is possible that the proposed federal health care re­
forms might be interpreted to preempt stale conscience clauses. While the 
amount ot federal governmental control over health care delivery varies 
from plan to plan, all involve some form of governmental subsidy for 
low-income individuals, and federal funding could provide a window for the 
government to exercise control of the services that health care providers 
must or must not be willing to perform to be eligible for government fund­
ing Additionally, some proposals would have health care plans adminis­
tered by the federal government, which could provide further basis for 
overriding state conscience clauses.'11

The potential for federal preemption and effective repeal of slate con­
science clauses comes not just from health care reform proposals. For in­
stance, as originally introduced, the Freedom of Choice Act, purportedly 
designed to eodily Roe v. Wade by prohibiting state laws that might impede 
access to abortion, would have overturned most stales' conscience 
clauses. I hus, on June 30, 1992, when the House Judicial Committee was 
marking up the bill. Rep. Sensenbrenner offered an amendment to provide 
that "nothing in this Act would prevent a State from permitting a health care 
provider to decline to perform or to assist in the performance of an abortion 
(hat oltended the moral or religious beliefs of that provider."’’11

The Sensenbrenner amendment was intended to protect and preserve 
all state conscience clauses. However, Ihe Committee rejected the Sensen-

W ardle

"  I o r instance. n is  not inconce ivab le  lh a l the federal agency supervis ing ilic  le J c i. i l h ea llli plan wou ld 
aJnp l a lis t o| procedures which fnav be liin ded  la s Oregon a lready lia s) , and co u ld  requ ite  as a 
cond ition  lo r e lig ib ili ty  fo r federal rcnnbu iscm en i lha l physic ians agree lo  perform a ll procedures on 
Ihe lis l lh a l Ihey are competent in  perform Or federal regulations cou ld  requ ire participating phv- 
su tans o r in stitu tions lo  agree lo  w ithdraw  any treatment u p in  d ie  request o l a pa lic iti rece iv ing 
fede ra lly  funded trca lm cn l. thereby requ iring participating physic ians and in stitu tions to agree to 
assis t in what some consider to he unmoral (for example, mercy k illin g  or s u ic id c i. State conscience 
c lau se s that o therw ise m ight protect the right to rctusc to participate in m ora lly  o i i jn l iu i  .ih ic m edical 
se rv ices cou ld  be deem ed inconsistent w ith and preempted by suclt le d c ta l regu la tions, or o ilie rs . See 
Henrrnllv Pacific G as A  H lcc. Co v Stale Energy Resources Conservation and Development 
Com m 'n . -thl U .S . I b O f lW f i ;  Campbell v . Hussey, ViX U .S . ’ 97 <|%|t 
I I  K.Z5, S.Z5, Il lZ d  Cong , Zd S c ss <IWZ|
A sopy is  a va ila b le  from  d ie  amhor
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brenner amendment and adopted a substitute amendment offered by Rep. 
Kupetski, providing: “ Nothing in this Act shall be construed to prevent a 
Slate from protecting unwilling individuals from having to participate in the 
performance of abortions to which they arc conscientiously opposed."111 
The next day, the Senate Labor and Human Resources Committee also 
approved the Freedom of Choice Bill with the Kopetski amendment.’1' The 
Senate sponsor's official explanation of the legal effect of the Freedom of 
Choice Act, as so amended, clearly shows that it was intended to overturn 
state conscience clauses protecting even private institutions from having to 
provide facilities for elective abortions.

(A| s ta te  c o u ld  no t e n a c t le g is la t io n  w h ic h  w o u ld  h a ve  Ih e  e f f e c t  o l d e n y in g  a c c e s s  
to  a b o r t io n  lo r  w o m en . T h u s , it  c o u ld  no t e n a c t le g is la t io n  w h ic h  w o u ld  p re c lu d e  
a l l h o s p ita ls , p u b lic  and private, f ro m  p r o v id in g  a b o r t io n  s e r v ic e s  o r b a r th e  u se  o f  
a  p u b lic  f a c i l i t y  fo r  an  a b o r t io n  p a id  fo r b y  the p a t ie n t a n d  p ro v id e d  b y  a  p r iv a te  
p h y s ic ia n , fo r  e x a m p le , in localities where such a facility is the only available 
facility far such services.1Ul

Clearly, the proposed Freedom of Choice Act would have overturned all 
state conscience clauses that protect institutional rights of conscience, sig­
nificantly repealed a long-established principle of the Roe doctrine.'* and 
required many private (even religious) hospitals to provide elective abor­
tions services.'1'

Id le inphasis added) T in s language is  seve re ly  inadequate te se ii as a lim ited  conscience c lause 
d irected  so le ly  to abon ion) for seve ra l reasons F irs t, it is  not a conscience c lau se , but on ly  g u m s  
perm ission for sla tes to  enact or re ta in  certain  lim ite d  conscience c lau se  p rov is ions. Second , it 
e xc lu de s en tire ly  protections fo r health care in stitu tions, thus, i l w ou ld  in va lida te  a ll state conscience 
c lause  protections lo r  in stitu tions. T h ird , n  is  lim ned  to p rov is ion s protecting in d iv id u a ls  In im  having 
in  "pa rtic ip a te  in d ie perfo rm ance" o f  abortions, wh ich m ay he construed as protecting on ly  persons 
d ire c t ly  participating in the ac lua l performance o f Ihe abortion procedure, and po ss ib ly  e xc lu d in g  
personnel such as coun se lo rs , o rd erlie s , nurses, and jam lo rs who m ight be requ ired lo  a ss is i in die 
preparation fo r or fo llow-up a lte r Ihe abortion .

:t'  Srr 13K Cong R cc S90ZH (da ily  ed  lone  25. IW Z l
i " ‘ l.l (w n ltcn  ou tline  o f  e ffe c ts o f  S Z5 inserted in re ina ik s o f  Sen. C ransion l (emphasis added i 

W h ile  ihe Freedom  o f Choice A c l has been presented as a "m ere  co d if ic a tio n "  o f Rut > Wade. ill 
th is area n c lea r ly  goes far beyond even  Ihe most extreme .Supreme Court in terpretation and appli 
ca liu n  u l Rue It w ou ld  e ffe c t iv e ly  overturn more Ilian  one h a lfd o/ cn  Supreme Court cases lh a l have 
consisten tly re jected ihe argument thal because a pnvuie lo r  p u b lic l hosp ita l is  the o n ly  m ed ica l 
fa c ility  in a g iven  area where abortions (or la te abo rtions, o r a particu la r type o f abortion prnccdure) 
m igh l lie  perfo rm ed. Ihe Rue doc inne requ ires the hosp ita l lo  a llow  abortions lo  he performed on Hs 
prem ises See supra nole 173 and accompanying lex i 
Homier U .S . A ttorney Genera l Harr noted;

A lthough the rev ised  b il l w ou ld  perm it S la tes lo  protect the righ ts o l u nw illin g  in d iv id u a ls  lo  
refra in  horn perform ing abortions, Ihe b il l does mu permit inuautums to refuse to perform  
abortions. T hu s, a hosp ita l whose board o r sponsoring o rgan isation  was opposed m  abortions 
cou ld  neverthe less lie  he ld  lia b le  fo r re fu sing  lo  perform  them . Indeed , the b il l Could now he 
read lo  requ ire in stitu tions lo  h ire w ill in g  in d iv id u a ls  in order lo  prov ide abortion services 
S im ila r ly , a ltbuugh  the Senate b i l l has been amended lo  a llow  a s ia ie  to re fuse to pay for 
abortions, section 3lb||Z), noth ing in lh a l prov is ion  o r any olher part o f Ihe b il l appcais to
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Without conscience clauses in the reforms, or preexisting in federal 
law and unmodified by the reforms, the effects of proposed health care 
reforms on existing conscience clauses can only be hypothesized. Two 
things, however, arc abundantly clear: current health carc reform proposals 
ignore this issue, and the more the federal government becomes involved in 
providing health care, the greater the need for broad and comprehensive 
federal conscience clause protections.

C O N C L U S I O N

The cun-ent patchwork of state and federal conscience clause laws are 
well-intentioned but obviously and profoundly inadequate. Wh'le laudable 
as pioneering efforts, they are already seriously out-of-date. Virtually all are 
too narrow, cover too few health care providers, in too few situations, arc 
too easily circumvented, and provide inadequate remedies and procedures to 
be effective. The deficiencies of these statutes have been compounded by 
the grudging interpretation given such provisions by many courts. Such 
judicial hostility underscores the need for clearer, stronger statutory protec­
tions. The cases and empirical research shows that there are many and 
serious abuses of rights of conscience of health care providers, and there arc 
ominous signs of pressures building that pose even greater threats in the near 
future.

The rights of conscience of health care providers will be in serious 
jeopardy until lawmakers enact comprehensive civil rights legislation pro­
tecting those rights. It is time for responsible lawmakers and advisory bod­
ies. such as the National Conference of Commissioners on Uniform State 
Laws to address this problem by drafting comprehensive conscience clause 
legislation. Il is time for Congress to address the issue in a coherent, studied 
manner, and to adopt a comprehensive ‘‘civil rights” conscience clause.

To stimulate serious consideration of the matter and to provide a base­
line or foundation from which to begin the work of drafting appropriate 
legislation, a sample legislative proposal is attached hereto as an Appendix. 
The conscience clause proposed therein, or similar legislation, could alle­
viate most abuses of rights of conscience of health providers. Certainly that 
is a goal worth pursuing and a task worth beginning,

perm it a s la te  to deny (he use o r a sta le fa c ility  to a woman who was w illin g  to pay for the 
abortion . Fhc b i l l m igh t even be construed to require (he states to p rov ide fa c ilit ie s  for 
abortions where p riva te  fa c ilit ie s  are unava ilab le .

Letter from  W illiam  P. Barr. A tto rney Genera l, to Hon. Edward M . Kennedy, C h a im un . Comm ittee 
on Labor and Human Resources (Ju ly  I .  1992) (emphasis added) When it appeared that (he h ill 
m igh t nol even  pass in Congress, thus fo ilin g  e ffo rts to force the President to ve to the b i l l shortly 
be fo re  the 1992 e le c tio n , the Democratic leadersh ip she lved the h ill. See R ovner, Democrats Fail to 
Moke (itkul on Freedom of Choice Acl, 50 C o n g . Q . W k lv  Rep 23frO (1992).
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APPENDIX

A PROPOSAL FOR COMPREHENSIVE CONSCIENCE 
CLAUSE LEGISLATION

Health Care Providers’ Rights of Conscience Protection Act 

Section I. Policy and Purposes

it is the public policy of (Jurisdiction! to respect and protect the rights 
of conscience of all persons who are involved in providing health services. 
It is the purpose of this Act to protect as a basic civil right the right of all 
persons to refuse to counsel, advise, pay for, provide, perform, assist, or 
participate in directly or indirectly providing or performing health services 
that violate such persons' religious or moral convictions; and to prohibit all 
forms of discrimination, disqualification, coercion, disability, or liability 
upon such persons by reason of such refusal.

Section 2: Definitions

(a) “ Health care institution” means any public or private corporation, 
partnership, association, organization agency or other legal entity that is 
involved in providing health services, including, without limitation, hospi­
tals. clinics, physician’s offices, medical schools, nursing schools, other 
health service training institutions or facilities, insurance organizations, and 
financing organizations.

(b) “ Health care provider” means any health care institution and any 
individual involved directly or indirectly in providing health services.

(c) "Health services" means any phase or type of health including but 
nol limited to testing, diagnosis, prognosis, research, counseling, therapy, 
treatment, family planning, refenal, prescription, medication, or surgery 
intended for the physical, emotional or mental well-being of individuals, 
and any necessary support services performed at health eare institutions or 
by health professionals, paraprofessionals, pharmacists, their staff or em­
ployees.

(d) “ Individual" means any human being or group of human beings.
(e) "Medical emergency procedure" means any health service nec­

essary to save the life of a human being in any stage or condition of 
existence from imminent death, requiring for its success the immediate 
assistance of a person asserting religious or moral objections, that must be 
performed before a replacement for the objecting person can be obtained or 
reasonably could have been obtained.

(0 "Person" includes all juridical persons, including but nol limited 
to all public and private individuals, institutions, entities, organizations, 
associations, and agencies.
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(g) "R e l ig iou s  or moral conv ic t ion s"  means the relig ious o r  moral 
mandales sincerely believed by an individual, and the policies adopted by 
ihe govern ing body ol' a health care insti tution that ate based on sincerely 
held religious or moral mandates .

Section 3: Civil Rights o f  Conscience

(a) All persons have the right not to counse l , advise , pay tor, provide, 
per fo rm , assist, or participate in directly or indirectly providing o r  pe r fo rm ­
ing health services that violate their religious or moral convictions.

(b) No person shall be required to counse l , advise , pay lor , provide, 
perform , assis t, or participate directly or indirectly in providing or pe r fo rm ­
ing health services that violate his or her or its religious o r  moral conv ic ­
tions.

Section 4: Individual Rights o f  Consc ience

(a) No individual shall be required to counse l , advise, pay for, p ro ­
vide, assis t, or participate directly o r indirectly in providing health services 
that violate his or her  religious or moral convictions.

(b) No individual shall be civ illy, crim inal ly , or administra tively lia­
ble to any person for any refusal, to counse l , advise , pay for, prov ide , assist , 
or participate directly or indirectly in providing or performing health ser­
vices that violate his o r  her religious o r  moral conviction if

(i) prior to the request o r  assignment he or she notified the person 
making the request or assignment o f  his or her general refusal and, 
if asked, certi fied such general refusal in writ ing, or
(ii) he or she notified the person making the request or assignment 
o f  his o r  her refusal within 2-1 hours after being asked or assigned.

(c) No person shall d iscriminate against, pena lize , disc ip line , o r re ­
taliate against any individual in employment ,  privileges, benefits , remuner ­
ation. p romotion , termination o f  employment; or in eligib il ity for, adm is ­
sion to, renewal o r  partic ipation in. or graduation from any educational , 
study, or training p rogram ; or in any grant, contract, or o ther program 
because o f  his o r  her refusal or unwill ingness lo counse l , advise , pay for. 
p rovide , perfo rm , assis t, o r participate directly or indirectly in providing o r 
perform ing health services that violate his or her religious or moral conv ic ­
tions.

■Section 5: Institutional Rights o f  Consc ience

(a) No health care institution shall be required to recommend, advise , 
pay lor, p rov ide , assis t, perform , or participate in providing or performing 
(including, without limitation, to admit lor the purpose o f  provid ing , p ro ­
vide facilit ies, equ ipmen t , o r personnel for, or maintain as a patient for) any 
health service ihat vio lates its religious or moral convictions.

Rights oi- Conscience 229

lb) No health care institution shall be civ illy, criminally , o r  adm in is ­
tratively liable to any person for any such refusal if

(i) the insti tution posted notice o f  its refusal policy in plain sight in 
the admiss ion area(s) o f  Ihe institution prior lo the request o r  a s ­
signmen t , or
(ii) the insti tution notif ied the person requesting such health service 
o f  its refusal within 24 hours o f  the request, and there has been no 
irreversible change in the circumstances o f  the patient or person 
making the request o r assignment during the time between making 
the request and the institution's refusal that would render it unjust 
for the insti tut ion to refuse the request or assignment.

(c) No person shall discriminate or retaliate against any health care 
institution in any gran t, contract, or program because o f  its refusal to coun ­
sel , advise , pay for, provide, perform , assist , o r  partic ipate in providing or 
per fo rm ing health services that violate its religious or moral convictions.

Section 6; Exceptions

(a) The  foregoing provisions do not apply to medical emergency p ro ­
cedures.

(b) Nothing herein shall relieve any person from liability to pay for a 
health service for which he, she or it freely and knowingly contracted to pay, 
which was performed before a timely conscientious objection was asserted , 
o r  from liability to pay lawful taxes.

(c) Any heal.h care institution ot department or divis ion thereo f e s ­
tablished for the sole o r  primary purpose o f  providing specif ic health se r ­
vices to which some individuals may object may exclude persons who object 
to such services from employment in a posit ion lor which the performance 
o f  such services is a necessary and substantial responsibil ity, if such per­
s o n 's  moral o r  consc ience rights cannot be reasonably accommodated  by 
diligent effort.

■Section  7: Action for Violation o f  Rights o f  Consc ience

(a) Any person injured by any behavior, act, or omission prohibited in 
this Act shall recover three-lold the actual damages sustained (but in no case 
shall the recovery be less than S3,000 damages for each viola tion), plus 
costs and reasonable a tto rney 's  fees.

(b) Any person threatened with injury or injured by any o ther person 
by reason o f  action prohibited in this Act may obtain an injunction against 
the illegal activity , plus costs and reasonable a tto rney 's  fees.

(c) These remedies shall be cumulative and not exclusive ol other 
remedies afforded under any other federal or sta te law.
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Section 8: Respect for Rights of Conscience (federal)

WARDI.lt

la) On or before [date], the Secretary o f  Health and Human Services 
shall adopt such regulations as will ensure the protection o f  the rights of 
consc ience o f  health care providers by and in all public agencies , enti ties, 
insti tutions, contracts, grants, and publically-funded programs.

(b) No rule or regulation shall impair or delay any person who believes 
that his or her o r  its rights under this Act have been threatened o r  violated 
from bringing an action in any state or federal court, excep t that reasonable 
methods o f  alternative dispute resolution which postpone o r  delay proceed­
ings by not more than 45 days may be required.
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O n  a  D e c i s i o n - M a k i n g  P a r a d i g m  o f  

M e d i c a l  I n f o r m e d  C o n s e i ^

Jon F. Mere, J .D . ,  Ph .D .*

I N T R O D U C T I O N

The doctr ine o f  medical jn fo rm ed  consent is embedded firmly in 
American ju r isp rudence , novy'forming a recognized basis for physician li­
abil ity in the 50 Slates anjpfhe District o f  Columbia . ' The expansion o f  the 
legal recognition o f  p^tifmts' rights and the evolution o f  the informed con ­
sent doctr ine has accompanied an overhaul o f  the eth ics o f  medical practice. 
Nonetheless , inlpfined consent law promotes more objectives than may be 
expla ined sojply by medical eth ics. To study and better understand the 
informed consent doctr ine , the goals o f  the doctrine arc identified irful the 
eff tcacy u (  the law in attain ing these goals studied. Four goals o f m e  doc- 
tr intymay be posited: ( I )  an ethical goal, in which the law propmlcs patient 
apmnomy: (2) a dec is ion-making goal, in which the law p rm w te s  the abil ity 

. ' o f  patients to make medical decisions; (3) a regulatoryNgoal. in which the 
law attempts to control physic ians ' d isclosure practicesr; and . (4) a c om pen ­
satory goal, in which the common law functions as^n mechanism to provide 
monetary compensa t ion  for injuries. The law o r  informed consent fulfills 
comple te ly the objectives o f  none o f  these nfodels, instead manifest ing a 
comprom ise  because o f  tensions among Jhem . This article proposes that 
d irect ing the informed consent inquiry / to  the adequacy o f  information to 
support patient dec is ion-making w ilh tesu l t in a significant improvemen t in 
the abil ity o f  the law to promote nil o f  these objectives.

To understand (he conflict among objectives and the efficacy o f  the law 
in attaining them , this article begins by describing the legal action for a 
cla im ed  lack o f  in formed consent to medical care, then briefly analyzes the
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are solely those of the author. The author wishes to thank tlanich Fischhnff, Granger Morgan. Indira 
Nair. Dennis Mazur, Marcie Men. Aaron Twcrski. and several anonymous referees lor their helpful 
comments on earlier drafts of this article 

1 Merz & Ftschholf. Informed Cunirni Onr\ Nol Mean Riilionnl Consent Cognitive /j/nn.innm on 
Decision-MaUnf. 11 I I .COM. M m  321 ( I9V0) (presenting a recent review ol Ihe status ol the law 
thmughout the United Stales*

231





S E N A T O R  L O R E N  L E M A N  Northwest Anchorage

716 W4tliAve, Suite 520, Anchorage, AK  99501 (907)258-8189 Session: Stale Capitol, Juneau, AK 99801 (907)465-2095

Sponsor Statement 
SCR 7

"Relating to the thirty-first annual Boys' State," 
************************************************************************

Since 1967 Alaska Boys' State has encouraged hundreds of young 
men to be involved in Alaska politics. This week-long program 
provides young men, typically those between their junior and senior 
years in high school, with knowledge of state and local government. 
The delegates set up mock institutions of the legislative and 
executive branches of government and imitate their functions.

Three current legislators have attended Alaska Boys' State.

The 31st Alaska Boys' State will be held at Camp Challenge near 
Palmer under the sponsorship of the American Legion and 
cooperating organizations.

Because it encourages young men to be leaders this exceptional 
program deserves the recognition and support of the Legislature.
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"Relating to the twenty-ninth annual Girls' State." 
************************************************************************

Since 1969 Alaska Girls' State has encouraged hundreds of young 
women to be involved in Alaska politics. This week-long program 
provides young women, typically those between their junior and 
senior years in high school, with knowledge of state and local 
government. The delegates set up mock institutions of the 
legislative, executive and judicial branches of government and 
imitate their functions.

The 29th Alaska Girls' State will be held at Camp Challenge near 
Palmer under the sponsorship of the American Legion Auxiliary and 
cooperating organizations.

Because it encourages young women to be leaders this exceptional 
program deserves the recognition and support of the Legislature.
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Date: February 21,1997

To: Senator Lyda Green
Chair, Senate State Affairs Committee

From: Senator Dave Donley

Re: Request for Hearing SJR4 - Proposing A United States Constitutional
Amendment Allowing Campaign Spending Limits

I request you schedule SJR4 for a committee hearing at your earliest convenience. SJR4 
calls for a U.S. Constitutional Convention for the purpose of adopting a U.S. 
Constitutional Amendment. The amendment would allow campaign spending limits to 
be determined by state legislatures, and the U.S. Congress for control of their respective 
elections. Such state action could also help build a national support network for a U.S. 
Constitutional Amendment to allow campaign spending limits.

A 1976 U.S. Supreme Court decision (Buckley v. Valeo) precludes limits on campaign 
spending. Last year U.S. Senator Fritz Hollings (D-SC) introduced SJR 18, legislation 
identical to SJR 4, in the U.S. Senate and Senator Arlen Specter (R-PA) introduced a 
similar proposal, SJR 48 in the U.S. Senate.

Campaign spending has escalated dramatically in recent years. Excessive campaign 
spending can result in a bias in the selection of elected public officials.

If you have any questions, please contact myself, or Karen Brand of my staff at 3892. 
Previous requests for hearing: 1/15,1/29 and 2/10/97.
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The Case for a United States Constitutional 
Amendment to A.llow Campaign Spending Limits

by

Senator Dave Donley 
1 2 /1 8 /9 6

I. Introduction to the campaign spending problem
A. Uncontrolled spending
B. Proposed solutions
C. Rationale in support of a U.S. Constitutional Amendment to limit 

campaign spending
II. Legislative reform attempts prior to Bucklqi v. Vako

A. Legislation before and including the 1971 Tillman Act
B. Creation of the Federal Election Campaign Act (FECA) in 1971 and its 

amendment in 1974
III. The 1976 United States Supreme Court case of Buckky v. Vako

A. History of the Buckley case and its implications
B. Court challenges made to Buckley

IV. Alternative solutions to the campaign spending problem
A. Challenge and overrule Buckley via the court system
B. Public financing

V. Changes in society warrant a U.S. Constitutional Amendment
A. Mass media
B. Personal wealth issues

VI. Senate Resolutions on Campaign Spending Limits
VII. Alaska's Senate joint Resolution 4
VIII. State Action for Campaign Spending Limits
IX. Seventeenth Amendment
X. The U.S. Constitutional Amendment Process

A. Article V of the U.S. Constitution
B. State support and public ratification
C. A Federal Constitutional Convention will not take place
D. Recision of petitions by State Legislatures
E. Congressional Safeguards

XI. Conclusion
A. Changes in political campaign spending warrant reform
B. Rationale for United States Constitutional Amendment
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T h e  C a s e  f o r  a U n ite d  States  C o n s t itu t io n a l  
A m e n d m e n t  to A l lo w  C a m p a ig n  S p e n d i n g  L im it

A United States Constitutional Amendment to allow campaign 
spending limits provides the best solution to excessive campaign 

spending by local, state, and federal candidates.

Spending on political campaigns has dramatically increased in recent years. The 
increase is attributable to growth in contributions from special interest groups and 
wealthy individuals. To compete for political office, candidates must be able to raise 
and spend a tremendous amount of money or, in the case of people like Steve Forbes 
and Ross Perot, be willing and able to spend millions of their personal wealth. The 
current campaign finance system has left us with a choice between candidates who are 
millionaires or those who are indebted to special interests. While citizen organizations 
and the public are calling for reasonable limits on campaign spending and 
contributions, past federal court decisions stand in the way. The way out is the 
adoption of an amendment to the U.S. Constitution giving Congress and the States 
authority to regulate political spending and contributions. [FN l]

The 1992 candidates for federal office spent record dollars on elections. 
Expenditures for federal candidates totaled at least $28,009,902 for the Democrats and 
$33,784,129 for the Republicans. Congress has attempted to limit such expenditures, but 
the attempts have failed. The 1976 U.S. Supreme Court decision in Buckley v. Valeo [FN 
2] upheld the constitutionality of limiting contributions to political candidates, but 
ruleu statutory limits on campaign expenditures unconstitutional. The Buckley decision 
ensured that the trend of campaign spending increases would continue. A federal 
candidate can spend without restraint providing the money comes from an acceptable 
funding source. These "acceptable" funding sources include: political action committees 
(PACs), soft money expenditures, and candidates' personal finances. These sources 
allow some candidates to win elections at any cost. Wealthy candidates can, 
sometimes, virtually buy themselves a political office.

A variety of solutions to end excessive campaign expenditures have been 
proposed. These proposed solutions include: challenging and overturning Buckley, 
public financing, stricter limits on campaign contributions and adopting a United States 
Constitutional Amendment to allow campaign spending limits. Enacting public 
financing and stricter limits on campaign contributions offer only a partial restraint to 
excessive campaign expenditures. Neither of these two solutions actually limit 
campaign spending for all candidates; that can only be achieved by overturning Buckley.

Ever increasing spending on campaigns for public office is a serious nationwide 
problem. While the public recognizes that campaign spending is escalating, few 
understand the legal precedents that prevent a solution. Short ot a dramatic change in 
the make-up of the U.S. Supreme Court, only an amendment to the United States 
Constitution, can allow the adoption of much needed statutory campaign spending 
limits.
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The first attempt to reform campaign financing was in 1907, when Congress, led 
by President Theodore Roosevelt, passed the Tillman Act. This Act forbid a corporation 
or national bank from contributing to a federal campaign. Eighteen years later, the 1925 
Federal Corrupt Practices Act (FCPA) was passed. For many years, it served as the 
primary federal campaign finance law. The FCPA set limits on total candidate 
expenditures to $2,500 for the United States House and $10,000 for the Senate 
campaigns. However, several loopholes in the FCPA rendered it ineffectual. Finally in 
1943, the Tillman Act was expanded to include labor unions. The Court found that such 
limits did not unduly infringe upon freedom of speech.

By the 1970’s, Congress recognized the increasing congressional campaign 
spending problem and the feebleness that characterized each attempt to limit spending. 
State and federal legislatures began to seriously regulate the use of money in elections. 
The Federal Election Campaign Act of 1971 (FECA) was the first comprehensive effort 
by the U.S. Congress to regulate federal election financing. Following the scandals of 
the Watergate era, Congress worked to further strengthen the 1971 Act. Also adopted 
in 1971 was the Presidential Election Campaign Fund Act. This act placed a $1000 limit 
on independent expenditures, sometimes called "soft money," by a political action 
committee to benefit a candidate receiving public financing. The U.S. House of 
Representatives Administration Committee recommended expanded campaign 
spending reform in 1974, with this statement:

The unchecked rise in campaign expenditures, coupled with the absence of 
limitations on contributions and expenditures, has increased the dependence of 
candidates on special interest groups and large contributors. Under the present 
law the impression persists that a candidate can buy an election by simply 
spending large sums in a campaign ..." [FN 3)
Thus, FECA became the vehicle for the recommended modifications. In 1974, 

FECA was amended with hopes that it would bring about necessary campaign 
spending reforms. The Federal Elections Committee (FEC) was created to oversee 
elections and the administration of new laws.

In addition, the FECA established four principles: 1) FECA provided for optional 
public financing in presidential general election campaigns; 2) FECA required full 
disclosure of all campaign contributions and expenditure; 3) FECA established rigid 
spending limits for presidential, Senate, and House elections; and 4) FECA explicitly 
legalized the use, by corporation, labor unions, and others, of a separate segregated 
fund for political purposes. Political action committees (PACs) became a prime means 
to legally shuttle money into a candidate’s campaign. Prior to this time, PACs were 
rarely used in the financing of political campaigns. With the amended Federal Election 
Campaign Act, PACs gained significant legal and political importance.

Legislative Election Reform Attempts Prior to Buckley v. Valeo
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Only two years passed until provisions of FECA faced U.S. Supreme Court 
scrutiny in Buckley. In 1976, a suit was filed by a range of plaintiffs including New York 
Conservative James Buckley and Democrat Eugene McCarthy in which the Court's 
decision rested upon the distinction between contributions and expenditures. 
Contributions were defined as money donated to and spent by a specific political 
candidate. Expenditures, however, referred to money given to and spent by 
"independent" organizations-primarily PACs. While the Court stated that the FECA 
restrictions operated "in an area of the most fundamental First Amendment activities", 
any regulations operating in this area of freedom of association and political speech 
were "subject to the closest scrutiny." The Court acknowledged that a sufficiently 
significant government interest may justify First Amendment infringement. Thus, 
limitations on contributions were upheld on the basis of preventing corruption or even 
the appearance of corruption. The Court stated: "To the extent that large contributions 
are given to secure a political quid pro quo from current and potential office holders, 
the integrity of our system of representative democracy is undermined." Based on this 
same theory, public financing provisions and disclosure requirements remained intact.

L im ita t io n s  co n ce rn in g  e x p e n d itu re s by in d ep e n d e n t o rg a n iza t io n s 
w ere  h e ld  to be u n co n st itu t io n a l. L im it s  on  a ca nd id a te 's e x p e n d itu re s 

o f  p e rso n a l fu n d s  and o v e ra ll l im it s  on  ca m pa ign  e xp e n d itu re s w ere  

a lso  fo u n d  u n co n st itu t io n a l.

Surprisingly, the Court's majority opinion also decided that, "The absence of 
prearrangement and coordination of an expenditure with the candidate or bus agent not 
only undermines the value of the expenditure to the candidate, but alleviates the danger 
that expenditures will be given as quid pro quo for improper commitments from the 
candidate." Thus, the limitations in the act concerning expenditures by independent 
organizations were held to be unconstitutional. Limits on a candidate's expenditures of 
personal funds and overall limits on campaign expenditures were also found 
unconstitutional. Although the Buckley decision spelled out specifically the Court's 
distinction between contributions and expenditures, it neither solved the problem of 
campaign spending, nor did it set clear precedent. A series of challenges have reached 
the Supreme Court testing the Buckley decision. [FN 4]

Two recent cases, Federal Election Commission v. Massachusetts, [FN 5] and Austin  
v. M ichigan Chamber of Commerce, [FN 6] offered a hint that the Justices might be 
wavering in their intransigence regarding independent expenditures. The 
Massachusetts case involved a corporation using treasury funds to make expenditures 
in candidate elections. Justice William Brennan, in his opinion, hinted that some 
expenditures might be acceptable to a majority of the Justices. However, the corruption

T h e  Case of Buckley v. Valeo
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from the unfair deployment of wealth for political use to which the Court referred, was 
construed narrowly. The Supreme Court has concluded that virtually every rm ms of 
communicating political viewpoints required the spending of money. The foundation 
of this analysis flows from the conclusion that money spent in the course of an election 
campaign is protected political expression. Justice Thurgood Marshall's majority 
opinion in Austin emphasized that the mere fact that corporations may accumulate 
large amounts of wealth, did not justify restricting corporate independent campaign 
expenditures.

F o u r m e m b e rs o f  the cou rt, sa id  they  w o u ld  d e c lin e  a ll party sp e n d in g  
l im it s  u n co n st itu t io n a l. T h re e  o th e rs , agreed the l im it s  on  in d e p e n d e n t 
e x p e n d itu re s  w ere  u n co n st itu t io n a l.

In M assachusetts, Justices O'Connor and Scalia concurred with Brennan, however, 
both then dissented in Austin as did Kennedy. Brennan has since retired, his seat on 
the Court has been filled by Justice David Souter. This term, in ruling 7-2 in Colorado 
Republican Party  v. Federal Election Commission, [FN 7] four members of the court, Chief 
Justice Rehnquist and Justices Kennedy, Scalia and Thomas, said they would declare all 
party spending limits unconstitutional. Three others, Justices Breyer, Souter and 
O'Connor, agreed the limits on independent expenditures were unconstitutional, but 
they said they would defer a decision on "coordinated expenditures" until the issue is 
raised in a later case. Given this realization, one wonders where the Court's analysis is 
headed. These decisions continue to hold open the floodgates for more big spending in 
a system already awash in campaign cash.

A lte rn a t iv e  S o lu t io n s  to the C a m p a ign  S p e n d in g  P rob lem :

A . C h a lle n g e  and O v e rru le  B u c k l e y

U n fo rtu n a te ly , g iv e n  the cu rre n t m ake-up o f the U .S . Su p rem e C o u rt , 
the p ro sp e ct  o f o v e rtu rn in g  the B u c k l e y  ru lin g  i s  v e ;y  s l ig h t .

Groups in some states are proposing passage of new state laws limiting campaign 
spending as a means of challenging and overruling the Buckley decision via the court 
system. Unfortunately, given the current make-up of the U.S. Supreme Court, the 
prospect of overturning the Buckley ruling is very slight. Subsequent United States 
Supreme Court judgments have only worked to strengthen the precedents set in 
Buckley, not weaken them.

The proposition that unequal access to resources, causing a distortion of the 
political process and effectively limiting the ability to participate in politics, is the basis 
for a legal challenge to Buckley. Unfortunately, the court in Buckley already rejected the 
assertion that government has a compelling interest in the equalization of political 
campaign resources.

Potential challengers to Buckley depend on their view that money should not be 
treated as speech; thus, expenditures should not be protected by the First Amendment. 
However, in the U.S. Supreme Court’s view, it is impossible to have unrestricted
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p o lit ica l sp e e ch  if  the m oney that a llo w s it to reach it s  aud ience i s  re stricted .
S p e c if ic a lly , the C o u rt  sa id  that sp e n d in g  lim it s  am ount to "su b sta ntia l and d irect 
re st r ic t io n s  on  the a b ility  o f  ca nd id a te s, c it iz e n s , and a sso c ia t io n s to engage in  protected 
p o lit ica l e x p re s s io n , re st r ic t io n s  that the F ir s t  A m endm ent cannot tolerate."

In  19 76 , the Su p rem e C o u rt  in  B u c k l e y  ru le d  that cam pa ign co n tr ib u tio n s co u ld  

be lim ited  to rea sona b le  le v e ls , but cam pa ign  e xp e n d itu re s and exp en d itu re s by 
" in d e p e n d e n t"  o rg a n iza tio n s su p p o rt in g  a candidate co u ld  not. T h e  C o u rt  sa id  that 

s in c e  both  co n tr ib u t io n s and e xp e n d itu re s w ere  e x p re s s io n s  o f sp e e ch , re str ic t io n s upon  

them  m u st  u n d e rg o  st r ic t  sc ru t in y . [FN 8] C o n tr ib u t io n  lim it s  co u ld  be ju st if ie d  in  
o rd e r to p revent u n d u e  in f lu e n ce  o n  ca nd id a te s by large co n tr ib u to rs, but sp e n d in g  
lim it s  co u ld  not, because e xp e n d itu re s d o  n o t n e ce ssa r ily  in v o lv e  any k ind  o f 

co n n e ct io n  w ith  the candidate. [FN 9] T h e  co ncep t that the governm ent m ay re str ic t  
the sp e e ch  o f so m e  e le m en ts o f  o u r  so c ie ty  in  o rd e r to enhance the rela tive v o ice  o f 
o th e rs i s  w h o lly  fo re ig n  to the F ir s t  A m en d m en t. [FN lOj Ju st ice  W h ite , d isse n t in g , 
sta ted , " A s  w ith  cam paign e xp en d itu re  lim it s , C o n g re ss  w a s entitled  to determ ine that 
p e rso n a l w ea lth  o u g h t to p lay a le s s  im p orta nt ro le  in  p o lit ica l ca m p a ign s that it  ha s in  
the past. N o th in g  in  the F ir s t  A m en d m en t sta n d s in  the w ay o f that determ ina tion ." [FN 

HI

B. P u b lic  F in a n ce

T h e  R evenu e A ct  o f  19 7 1  e sta b lish e d  the P re sid en tia l E le ct io n  C a m p a ign  F u n d . T h is  
fu nd , w ii ic h  began in  19 76 , p ro v id e d  fed era l su b s id ie s  to P re sid en tia l ca nd ida tes o n  an 
op tion a l b a sis . H o w e v e r, the B u c k l e y  d e c is io n  st ru ck  d o w n  the p o rt io n  o f  the 19 7 1  A ct 

that lim ite d  e xp e n d itu re s by p o lit ica l ca nd ida tes. T h is  d e c is io n  created in cre a sed  
in te re st  in  p u b lic  f in a n c in g  as an a lternative m ea ns o f  co n tro llin g  cam pa ign sp e n d in g  

p a rt icu la rly  at the c o n g re ss io n a l lev e l. In  o rd e r to co m p ly  w ith  F ir st  A m endm ent r ig h ts  

u n d er the B u c k l e y  ru lin g , h o w e v e r, p o lit ica l ca nd ida tes m u st fre e ly  ch o se  to accept 
p u b lic  f in a n c in g  and fo rg o  a d d itio na l co n tr ib u t io n s and e xp e n d itu re s. A g g re ss iv e  
ca nd id a te s, able to ra ise  m ore  from  private so u rc e s  than the am ount o ffered  th rou gh  
go vern m en t fu n d in g , ty p ica lly  d o  not ch o o se  to su b ject th e m se lv e s to the sp e n d in g  

lim it s .

I f  p u b lic  f in a n c in g  i s  adopted by C o n g re ss , p o lit ica l a ction  co m m ittees can be 

exp ected  to change the ir ta ctics. O nce  P A C s are unable to make co n tr ib u t io n s d ire c tly  

to ca nd id a te s, P A C s m ay red irect th e ir m oney a lm ost e x c lu s iv e ly  to ind ep end ent 

e xp e n d itu re s o n  b eha lf o f ch o se n  ca nd ida tes. U n lik e  co n tr ib u t io n s, ind ep endent 
e xp e n d itu re s fo r  ca nd ida te s are cu rre n t ly  u n re str icte d . T h u s , w ith  P A C  co n trib u tio n  

fu n d s red irected  tow ard  in d ep e n d e n t e xp e n d itu re s o n  beha lf o f  a p o lit ica l candidate, 

total P A C  sp e n d in g  m ay have even  a m ore p ro fo u n d  im pact. I t  i s  p o in t le ss  to lim it  the 
am ount that can be co n trib u ted  to a cand idate o r sp e n t w ith  h is  approva l w ith o u t a lso  

lim it in g  the a m ou nts that can be sp e n t o n  h is  behalf. T h e  re d ire c t io n  o f P A C  d o lla rs to 

in d ep en d ent e xp e n d itu re s w o u ld  fu rth e r co m p o u n d  the cu rre n t p rob lem  o f e x c e ss iv e  

ca m pa ign  sp e n d in g .
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T h e re  i s  not w id e sp re a d  p u b lic  o r  p o lit ica l su p p o rt  fo r  p u b lic  

f in a n c in g  o f  p o lit ic a l ca m p a ig n s.

A d d it io n a l p ro b lem s e x ist  w ith  p u b lic  fin a n cin g  o f p o lit ica l ca m pa igns. R u le s se t 

to e sta b lish  p u b lic  fin a n c in g  co m p lia nce  w o u ld  be d if f icu lt  and exp en siv e  to a d m in iste r. 
A lso , there i s  not w id e sp rea d  p u b lic  o r p o lit ica l su p p o rt  fo r p u b lic  f in a n c in g  o f p o lit ica l 
ca m p a ign s. H a lf the sta tes have exp erim ented  w ith  p u b lic  f in a n c in g  but w ith  lim ited  
su c c e s s . States w ith  o r contem p la ting  p u b lic  f in a n c in g  are lik e ly  to try to f in d  

a lte rna tive s to the ch eck o ff and add-on sy ste m s o r add itiona l re so u rce s, in c lu d in g  state 

genera l fu n d s . [FN 12) It ca rr ie s the e le ctio n  p ro ce ss far fro m  o u r n a tio n 's trad itiona l 
sp ir it  o f  p e rso n a l, private and nongovernm enta l in v o lvem en t in  e le ct io n s. In  the past, 
C o n g re s s  ha s been dead locked  on  p ro p o se d  pu b lic fin a n c in g  le g is la t io n . A  
co m p re h e n siv e  agreem ent by C o n g re ss io n a l m em bers o n  the term s o f any p u b lic  

f in a n c in g  p ro p o sa l i s  a lso  n e ce ssa ry  fo r it s  adoption , and su c h  an agreem ent i s  h ig h ly  

u n lik e ly .

C h a n g e s in  S o c ie ty  W arrant a U .S . C o n st itu t io n a l A m en d m en t

" I  w is h  the C o n st itu t io n  w h ic h  i s  o ffe re d , had been m ade m ore p e rfe ct ...a s a 
co n st itu t io n a l d o o r i s  op ened  fo r  am endm ent herea fte r, the a d o p tio n  o f it , 
u n d e r  the p re se n t c ircu m sta n ce  o f  the U n io n  i s  in  m y o p in io n  d e s ira b le ."

G eorge  W a sh in g to n  (FN 13]

S in ce  the U .S . C o n st itu t io n  w a s adopted, m oney has becom e m u ch  m ore 

d o m in a tin g  in  p o lit ic s . H ig h  p riced  co m m u n ica tio n s and extravagant cam pa ign 

tech n iq u e s create e n d le ss  d em a nd s fo r m oney. M o n ey  and a d v e rtisin g  can e lim inate  
the need  fo r  a candidate to p o s se s  the g ift  o f  le a d e rsh ip , v is io n , o r any o the r n e ce ssa ry  
q u a lif ica tio n  fo r elected o ffice . M o d e rn  e le ctro n ic  m edia i s  ve ry  e xp e n siv e , but w itho u t 

te le v is io n  a d s, few  federa l ca nd ida tes have any hope o f w in n in g . N e ith er the co st 

d em a nd s nor the so u rc e s  o f m oney in v o lv e d  in  today 's ca m p a ign s w ere part o f the 

e le c t io n s o f  the e ighteenth  ce n tu ry .

T h o m a s Je ffe r so n  rea lized  that the natural d eve lop m ent o f  ou r so c ie ty  w o u ld  

n ece ssita te  co rre sp o n d in g  re v is io n s  o f o u r  U .S . C o n st itu t io n . In  1 8 16 ,  Je f fe r so n  sa id :

"Som e m en lo o k  at co n st itu t io n s w ith  sa n ct im o n io u s reverence  and deem  them  

lik e  the ark o r  the covenant, too sa cre d  to be touched . T h e y  a scrib e  to the m en o f 
the p re ced in g  age, a w isd o m  m ore  than hum an, and su p p o se  w hat they d id  to be 

b eyond  a m e n d m e n t.. L a w s and in st itu t io n s m u st go  hand in  hand w ith  the 
p ro g re ss  o f  the hum a n m in d ... A s  new  d isc o v e r ie s  are m ade, new  tru th s 
d isc lo se d , and m a nn ers and o p in io n s  change w ith  the change o f c ircu m sta n ce s, 
in st itu t io n s  m u st advance a lso  and  keep pace w ith  the t im es... Each  generation  
h a s the r ig h t  to ch o o se  fo r  it se lf  the fo rm  o f governm ent it  b e liev e s the m o st
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p ro m o tiv e  o f it s  o w n  h a p p in e ss ... A  so le m n  o p p o rtu n ity  o f d o in g  th is  every  19 
o r 20 yea rs sh o u ld  be p ro v id ed  by the co n st itu t io n ."  [FN 14]

In  the 180 0 's the p o w e r o f  p e rso n a l w ea lth , w h ile  it w a s a factor 
in  the e le c t io n  p ro c e ss , w as n o th in g  com pared  to w hat e ffect it  

can have o n  e le c t io n s  today.

T h e  t im es have ind eed  changed. In  the 180 0 's the p ow er o f p erso na l w ealth , 
w h ile  it  w a s a factor in  the e le ct io n  p ro ce ss , w a s n o th in g  com pared to w hat effect it can 
have o n  e le c t io n s today. O u r cu rren t sy ste m  o f cam pa ign  finance i s  in  d ire  need of 

re fo rm . Y ea rs ago, the C o u rt  ou tla w ed  so-ca lled  "w h ite  p r im a rie s" , in  w h ic h  the w hite 
v o te rs, w h o  co n tro lle d  p a rtie s in  the So u th ern  sta te s, m et to decide w ho  the ir candidate 
w o u ld  be. T o d a y  w e have a "w e a lth  p r im a ry " , w here  w ea lthy co n trib u to rs determ ine 

w h o  h a s the o p p o rtu n ity  to ru n  fo r o ff ice  and w h o  w e have a chance to vote for. 
R e st r ic t in g  the sp e n d in g  o f w ea lthy  cand idates fro m  th e ir p ersona l re so u rce s co u ld  
have a tre m e n d o u sly  p o sit iv e  and ega lita rian  im pact o n  e le ctio n s.

T o d a y  a su c c e s s fu l cam paign fo r a U . S. Senate seat c o st s  m any m illio n s  o f 

d o ila r s  - m o st ly  fo r tv ads and m a ilin g s. Past cam pa ign re fo rm s have lim ited  how  
m u ch  any g ro u p  o r in d iv id u a l can contribute  to a candidate, but the co u rts in  ca se s like  

B u c k l e i j ,  have th ro w n  out any attempt to lim it  cam paign sp e n d in g  by w ea lthy 
ca n d id a te s on  th e ir o w n  behalf. T h is  p ro v id e s a great advantage fo r those  w ith  

p e rso n a l w ea lth . E xa m p le s o f  se lf- fu n d e d  cand idates in c lu d e : H erb K o h l, w h o  sp en t 
$ 6 .1  m il l io n  o n  h i s  19 8 8  race fo r  the Senate from  W isc o n s in ; Frank Lautenberg o f N ew  
Je r se y , in  19 8 2  sp e n t $5  m illio n  and Ja y  R o ck e rfe lle r , w h o  sp en t $9 m illio n  o f h is  o w n  

m o n e y  w in n in g  h is  seat in  19 84 . T w o  o f the b est k n o w n  m illio n a ire  p o lit ic ia n s are R o ss  
Perot and Steve F o rb es. M r . Perot sp e n t $63 m illio n  o f  h is  o w n  m oney to ru n  fo r 
p re sid e n t  in  1992 . In  1996 , M r . F o rb e s sp e n t $ 3 7  m illio n  try in g  to becom e the 

R e p u b lica n  P a rty 's candidate fo r  p re sid e n t.

C a m p a ig n s co st  m ore than ever. A  1995 stu d y  estim ated  the 1992 cam paign 

sp e n d in g  at $3 .2  b illio n . That i s  nea rly  trip le  the am ount in  1980, $ 1 .2  b illio n . T h e se  
f ig u re s  co v e r a ll ca m p a ign s, but m o st sp e n d in g  in v o lv e s  national o ff ice s. In  1992 , 
p re sid e n t ia l ca nd ida tes sp en t about $550 m illio n  and co n g re ssio n a l ca nd ida tes another 

$6 78  m illio n . P o lit ica l pa rtie s and o rg a n iza tio n s sp e n t a lm ost $ 1  b illio n  o n  national 

ra ce s, the re st  w ent fo r  state and lo ca l ra ces. [FN 15]

" A  m u lt im illio n a ire  ha s tw o a d va n ta ges," sa y s  M ich a e l W a ldm an o f  C o n g re ss  

W a tch . "T h e y  can sp e n d  the ir m oney and they can ga in  in sta nt c re d ib ility . T h e  ha rdest 

th in g  fo r  a candidate i s  to ju m p  over the hu rtle  o f  not be ing  taken se r io u s ly . Tha t hu rtle  
i s  p r im a r ily  ho w  m u ch  m oney they ra ise .. ."  T h e  am ount o f  m oney that w ea lth y  
ca n d id a te s are w il l in g  to sp e n d  can sca re  o ff  o p p o n e n ts. C o n sid e r  h e ire ss  Bernadette 
C a stro , w h o  h a s a p e rso n a l fo rtu ne  o f  at lea st $ 10  m illio n . W h e n  sh e  w a s a sked  how  
m u ch  o f h e r o w n  m oney  sh e  w a s w il l in g  to sp e n d  on  h e r Senate race, sh e  re p lie d ,

" A s  m u ch  a s it  ta k e s."
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C o n g re s s  ha s becom e a citadel o f m u lt im illio n a ire s . M ore  than 60% o f the 
m em b ers o f  C o n g re ss  are n ow  m illio n a ire s . M o re  than ever, the r ic h  have an en o rm o u s 

advantage in  getting  e lected . A s  ca m p a ign s becom e m ore e xp e n siv e , that advantage is  
g ro w in g . Federa l law  lim it s  in d iv id u a l co n tr ib u t io n s to $1,000, except if  yo u  are g iv in g  
to y o u r o w n  cam paign -- then  the sk y  i s  the lim it . T h e  appearance o f r ic h  ch a lle n g e rs 
w il l in g  to sp e n d  alot o f  m oney m ay actua lly  d riv e  in cu m b ent candidates in to  the arm s 
o f  sp e c ia l in te re st s  rep re sented  by P A C s and big d o n o rs . A  le g is la t iv e  bod y populated 
by the r ic h  d o e s an inadequate job o f rep re se n ting  and u n d e rsta n d in g  the n eed s o f  

o rd in a ry  A m e rica n s. Id e a lly , p o lit ic ia n s sh o u ld  be a d iv e rse  g rou p , people w ith  varied  
life  e xp e r ie n ce s. O u r  p o lit ica l sy ste m  lo se s  so m e th in g  valuable i f  p e rsona l w ea lth  
b eco m es the dom inate c r ite r io n  fo r  w in n in g  p u b lic  o ffice .

T o d a y  m o ney  i s  the k ey  to v ic to ry  - the top m oney getter w in s  n in e  t im e s out o f  ten.

T h e  H o u se  and Senate have approved d ra st ica lly  d iffe ren t v e r s io n s  o f  cam paign- 
fina nce  re fo rm , each co n ta in in g  a p ro v is io n  to lim it  the u se  o f  p ersona l a sse ts . U n le s s  
there i s  a new  Su p rem e C o u rt  test w ith  an outcom e d iffe ren t from  the B u c k l e y  ru lin g , 

that c e ilin g  can w o rk  o n ly  as part o f a vo lu nta ry  sch em e . In cu m b e nts are h a rd ly  lik e ly  
to w rite  le g is la t io n  that w o u ld  so  o b v io u sly  he lp  those w h o  w o u ld  unseat them . T od a y  
m oney i s  the key to v ic to ry  - the top m oney getter w in s  n in e  tim es out o f ten. [FN 16]

T h e  e v o lu t io n  o f A m erica n  so c ie ty  s in c e  17 8 7  w arrants a change to the U .S . 

C o n st itu t io n  to a llow  sta tu tory  sp e n d in g  lim it s . A  U .S . C o n st itu t io n a l A m en d m en t can 
make ca m pa ign  sp e n d in g  re fo rm  p o ssib le . It  co u ld  a u th o rize  the U .S . C o n g re ss , state, 
and lo ca l g o vern m en ts to both im p o se  se n s ib le  sp e n d in g  and lim it  co n tr ib u t io n s fo r 

e le c t io n  ca m p a ign s. Je f fe r so n 's  expectation  that co n st itu t io n s be rew ritten  as ch a ng ing  

c ircu m sta n ce s w arranted , m u st be rem em bered w h e n  co u rts in c lu d e  u n lim ite d  
ca m p a ign  sp e n d in g  u n d er the p rotection  o f freedom  o f sp ee ch . A  p ro p o sa l fo r su c h  an 

am endm ent i s  cu rre n t ly  before 19 9 7 's  104th C o n g re ss  in  U .S . Senate Jo in t  R e so lu t io n  18 .

U .S . Sen a te  R e so lu t io n s  on  C a m p a ign  S p e n d in g  L im it s  D u r in g  the 104 C o n g re s s  

( 1995  - 1996)

U .S . Senator F ritz  H o llin g s  (D -SC) in trod u ced  Senate Jo in t  R e so lu t io n  18  (S JR 18 )  
in  the U n ite d  States Senate in  19 95  d u r in g  the 1 s t  S e s s io n  o f  the 104th C o n g re ss . S JR 18  

ca lls  fo r  an am endm ent to the U . S . C o n st itu t io n  that w o u ld  a llo w  federa l, state, and 
lo ca l g o v e rn m en ts to rea sona b ly  lim it  cam paign exp e n d itu re s. Senator H o ll in g s , in  
19 9 5 , s a id : " ... as a practica l rea lity , w hat B u c k l e y  sa y s  i s :  Y e s , i f  yo u  have p e rso n a l 

w ea lth , then you  have a cce ss to te le v is io n  and yo u  have freed om  o f sp ee ch . But i f  you  
d o  not have p e rso n a l w ealth, then you  are den ied  a cce ss to te le v is io n . In ste a d  o f 
freed o m  o f sp e e ch , you  have o n ly  the freedom  to sh u t  u p ." [FN 17]

S JR 18  cu rre n t ly  ha s 10 c o sp o n so r s , 8 D em ocrats and 2 R e p u b lica n s, h o w ev er, 

the re so lu t io n  h a s been sta lled  in  C o n g re ss . T h is  i s  p a rtia lly  due to a p p re h e n sio n  about

M o r e  than 6 0 %  of the m e m b e r s  of Congress are n o w  millionaires.
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a m en d ing  the U .S . C o n st itu t io n  but a lm ost ce rta in ly  due to the fact that som e sena tors 
w ere  dep end ent u p on  their p ersona l w ea lth  to get elected . W ith  a d em onstra tion  o f 
su p p o rt  fo r S JR 18  o n  the state lev e l, su ch  le g is la t io n  co u ld  gain m om entum  in  C o n g re ss .

U .S . Senator A rle n  Specter (R-PA) in trod u ced  Senate Jo in t R e so lu t io n  48 (SJR48) 
o n  Ja n u a ry  2 6 ,19 9 6 , d u rin g  the 2nd S e ss io n  o f the 104th C o n g re ss  to com m em orate the 
20th a n n iv e rsa ry  o f the B u c k l e y  d e c is io n . S JR  48 ca lls  fo r an am endm ent to the U . S. 
C o n st itu t io n  that w o u ld  a llow  federal and state governm ents to rea sona b ly  lim it  
ca m p a ign  e xp e n d itu re s. T h e  re so lu t io n  w a s re ferred  to the Senate Com m ittee on  the 
Ju d ic ia ry  but d id  not rece ive a com m ittee hearing .

Senator B ill Bradley (D -N J) in  1996 p resented  a leg isla tiv e  p ro p o sa l c o n s ist in g  of 

tw o p a rts. The  f ir s t , ca lls  fo r am ending the C o n st itu t io n  to g ive every  state and the U .S . 

C o n g re s s  e x p lic it  authority  to lim it sp e n d in g  in  cam pa igns and co n tr ib u tio n s from  any 
so u rc e s . T h e  se co n d , adds a new  U .S . Senate G enera l E lection  Cam pa ign  fu nd  lin e  to 

each tax re tu rn , w h ich  a llo w s all f i le r s  to designate betw een $ 1  and $5,000 as an add on  
to taxes. F u n d s added-on by taxpayers in  each state w il l  be designated  fo r Senate 
e le c t io n s in  that state o n ly . Senator B ra d ley 's p rop o sa l attem pts to re sto re  dem ocracy to 
A m erica n  e le c t io n s by rem o v ing  a ll the co rru p tin g  so u rce s o f  m oney in  cam pa igns and 
g iv in g  v o te rs d ire c t  contro l over how  m uch  m oney i s  sp en t in  a U .S . Senate e lection .

T h e  1995-96 A la sk a  L e g is la tu re 's  Senate Jo in t  R e so lu t io n  4

In  1995 a re so lu t io n  p a ra lle lin g  Senator H o llin g 's  S JR 18  w a s in tro d u ced  in  the 

A la sk a  State Senate. A la ska Senate Jo in t  1U  o lu tio n  4 (SJR4) ca lls  fo r a U .S . 
C o n st itu t io n a l C o n v e n tio n  fo r the p u rp o se  o f adopting a U .S . C o n st itu tio n a l 
A m en d m en t to a llow  cam paign sp e n d in g  lim it s  to be determ ined  by loca l governm ent 

le g is la t iv e  b o d ie s, state le g is la tu re s, and the U .S . C o n g re ss  fo r co n tro l o f  the ir re sp ective  
e le c t io n s . A la sk a 's  S JR 4  w a s in tended  to in sp ire  s im ila r  re so lu t io n s in  other states and 
sh o w  nationa l su p p o rt  for S JR 18 . Su ch  state action co u ld  a lso  help  b u ild  a nationa l 

su p p o rt  netw ork  fo r  a U .S . C o n st itu tio n a l A m endm ent to a llow  cam paign sp e n d in g  

lim it s . S JR  4 d id  not p a ss d u r in g  the 19 th  A laska Leg isla tu re .

State A c t io n  For C a m p a ign  S p e n d in g  L im it s

A d vo ca te s fo r  state re so lu t io n s lik e  A la sk a 's S JR 4  are not in  favor o f  a U .S . 

C o n st itu t io n a l C o n v e n tio n , but rather hope to p re ssu re  the U .S . C o n g re ss  to act o n  th is  

i s su e  o f  cam pa ign  sp e n d in g  re form . I f  o ther states adopt s im ila r  re so lu t io n s to A la sk a 's 

S JR 4 , then  the m ere p o ss ib ility  o f a Federa l co n stitu tio n a l co n ven tion  p la y s a c ru c ia l 

ro le  in  b r in g in g  about co n stitu tion a l re fo rm  o n  lim it in g  cam paign sp e n d in g  - even  i f  the 
co n v e n tio n  never takes place. O nce the num ber o f  sta tes a p p ly in g  fo r the co n v en tio n  

nea rs the req u ired  tw o-th ird s m a jority , C o n g re ss  it se lf  probably w o u ld  p a ss the d e sire d  
am endm ent -  rather than lo se  contro l o f  the p ro ce ss . O n  at lea st one o cca sio n  th is 

ce n tu ry , the p o ss ib ility  o f a co n ven tion  prom pted  C o n g re ss  to p ro p o se  an am endm ent, 

w h ic h  becam e the Seventeenth  A m endm ent, e sta b lish in g  the d irect p op u la r e le ction  o f 

o u r Sen a to rs.
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R u n a w a y  ca m pa ign  sp e n d in g  i s  a n a t io n w id e  p ro b lem , how ever,
C o n g re s s  i s  loathe to m ake ch a n g e s that w o u ld  e ffect th e ir  a b ility  
to sp e n d  u n lim ite d  d o lla r s  on  ca m p a ig n s.

B e g in n in g  w ith  the r ise  o f the p ro g re ss iv e  m ovem ent in  the 189 0 's, people 
w anted to e lect the ir U .S . S en a to rs by d ire ct p op u la r vote rather than the e le ction  o f 

th e ir Se n a to rs by the state le g is la tu re s. T h e  H o u se  o f R ep re senta tives p a ssed  severa l 
re so lu t io n s  p ro p o sin g  co n st itu t io n a l am endm ents co n ce rn in g  d irect e lection , ho w ever, 
the Senate re fu se d  to vote o n  the is su e  - m any m em b ers fe lt they w o u ld  lo se  the ir sea ts 
i f  d ire c t ly  e lected  by the p u b lic . T h e  Senate re fu se d  to fo llo w  the w il l o f the people, 
th e re fo re , tw o -th ird s o f  the sta te s p a ssed  re so lu t io n s  ca llin g  fo r a co n stitu tion a l 
co n v e n t io n , a s p ro v id ed  fo r in  A rt ic le  V . Rather than face a co nvention , the Senate 

a p p ro ved  a d ire ct  e le ct io n  am endm ent, se n d in g  it  to the states fo r ra tifica tion , w here 
u p o n  ap p rova l o f  three-quarters o f  the sta te s, it becam e the Seventeenth A m endm ent to 

the C o n st itu t io n .
E ven  th o u g h  a co n v e n t io n  d id  not take p lace , the state re so lu t io n s  se rv e d  th e ir  

p u rp o se  by fo rc in g  the U .S . Senate to act, th u s re m o v in g  the c o n g re ss io n a l roa d b lock . 
S u p p o rte rs  o f  the cu rren t ca m pa ign  for a co n st itu tio n a l co n ven tio n  to p ro p o se  lim it in g  
ca m p a ign  e xp e n d itu re s argue that a s im ila r  roa db lock  e x is t s  today. R unaw ay cam paign 
sp e n d in g  i s  a n a tio nw id e  p rob lem , h o w ev er, C o n g re ss  i s  loathe to make changes that 

w o u ld  e ffect th e ir a b ility  to sp e n d  u n lim ite d  d o lla rs  on  ca m pa ign s. A cco rd in g ly , we 

m u st lo o k  to an alternate w ay to in itia te change.

T h e  U .S . C o n st itu t io n a l A m e n d m e n t P ro ce ss

"T h e  C o n g re ss , w h e n e v er tw o -th ird s o f both H o u se s  sh a ll deem  it n e ce ssa ry , 
sh a ll p ro p o se  A m en d m en ts to th is  C o n st itu t io n , o r , on  the A p p lica tio n  o f tw o- 

th ird s  o f  the severa l States, sh a ll ca ll a C o n v e n tio n  fo r p ro p o sin g  A m e n d m e n ts ..."  
— A rt ic le  V , U .S . C o n st itu t io n .

T h e  F o u n d in g  F a thers p re scrib ed  th is  p ro ce ss  o f am ending  the C o n st itu t io n  
becau se  they knew  o cca sio n a lly  C o n g re ss  w o u ld  not p ro p o se  an am endm ent that the 

p eop le  w anted  and the co u n try  needed.

A l l  26 am endm ents to the U .S . C o n st itu t io n  have o rig ina ted  in  C o n g re ss , and the 

sta te-co n ven tion  approach ha s never been u sed . P etition  d r iv e s  by the sta tes for a 

co n st itu t io n a l co n v en tio n  have had a p ro d d in g  effect on  C o n g re ss  because o f the fea rs 

that a co n st itu t io n a l co n v e n tio n  may be u n lim ited  and a ru na w a y co n v en tio n  and that 
the co n v e n tio n  m ay make p ro p o sa ls that may s ig n if ic a n t ly  alter the p re sen t form  o f 

g o v e rn m en t. Fou r co n st itu t io n a l am endm ents have o ccu rre d  because o f  th is  p ro d d in g  

affect o f  the p etition  a p p lica tio n s from  the le g is la tu re s o f  v a r io u s sta tes, na m ely , the 
d ire c t  e le ct io n  o f  Sena to rs (Seventeenth A m endm ent), the repeal o f p ro h ib it io n  

(E ig h teenth  A m endm ent), the lim ita tio n  o f  p re sid e n tia l term s (Tw en ty-secon d  

A m en d m en t), and the p re sid e n tia l su c c e ss io n  p ro v is io n s  (Tw en ty-fifth  A m endm ent). 
M o re o v e r , the p ro d d in g  affect on  C o n g re ss  o f the p e tit io n s from  th irty-tw o states 
re q u e st in g  a co n st itu tio n a l co n v en tio n  to p ro p o se  an am endm ent to balance the federa l 
b udget se e m s to have sp u rre d  recent C o n g re sse s  to a ctive ly  c o n s id e r  the balanced 

budget is su e  as w e ll as p ro p o se  co n stitu tio n a l am endm ents to balance the budget. [PN 
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T h e  tim e i s  r ip e  to u se  th is sam e p ro ce ss to effectuate a U .S . C o n st itu tio n a l 
A m en d m en t lo a llow  lim it s on ca m n iig n  sp e n d in g . C o n g re ss  has refu sed  to approve a 

co n st itu t io n a l am endm ent to a llow  lim it in g  cam paign exp end itu re s. Som e m ay see  a 
ca ll fo r  co n st itu tio n a l re fo rm  by a p o p u list  m ovem ent un se ttling , h o w ever, fea rs o f a 
ru n a w a y co n v en tio n  are exaggerated.

A C o n st itu t io n a l C o n v e n t io n  W il l  N ot Take Place

S in ce  17 8 7  there have been n u m e ro u s state re so lu t io n s ca lling  fo r a co n v en tio n , 
h o w e v e r, a ll su c h  e ffo rts have fa iled  o r becom e u n n ece ssa ry  due to co n g re ssio n a l action  
o n  a sp e c if ic  am endm ent. S u ch  co n v en tio n  ca lls  w il l  continue to fa il in  the future 

because few  A m e rica n s actua lly  w ant a co n v en tio n  and are sa t isf ied  w h en  C o n g re ss  
it se lf  f in a lly  acts o n  needed co n stitu tio n a l re fo rm s.

R e c is io n  O f  P e t it io n s  By State L e g is la tu re s

C e rta in  leg is la t io n  in  recent C o n g re sse s , p ro v id in g  fo r p ro ced u re s fo r ca llin g  

co n st itu t io n a l co n v e n tio n s, w o u ld  a llow  states to re sc in d  their ra tifica tion s o f  a 
p ro p o se d  am endm ent o f a co n stitu tio n a l co n ven tio n  by the sam e p ro ce ss bv w h ich  they 

ra tifie d  the p ro p o sed  am endm ent up and until the tim e w hen  va lid  ra tifica tio n s by 

th ree-fo u rth s o f  the sta tes w o u ld  o ccu r. In  lig h t o f  the fact that m any sta tes su b m it 
a p p lica tio n s to C o n g re s s  fo r a co n stitu tio n a l co n ven tio n , states w o u ld  not be bound  to 

the ir a p p lica tio n s before the re q u isite  num ber i s  reached.

C o n g re s s io n a l Sa feg u a rd s

In  19 7 3 , the A m erica n  Bar A sso c ia t io n , upon  the recom m endation  o f a Sp ecia l 
C o n st itu t io n a l C o n v e n t io n  S tu d y  C om m ittee , approved a re so lu tio n  sta ting  that 

C o n g re s s  ha s the p o w er to e sta b lish  p ro ced u re s lim it in g  a co nvention  to the su b ject 

m atter w h ic h  i s  stated in  the a p p lica tion s rece ived  from  the state le g is la tu re s. In  1984  
the Senate Ju d ic ia ry  C om m ittee , c it in g  the o p in io n s o f co n stitu tion a l sc h o la r s , ap proved  

a b ill that w o u ld  im p o se  su c h  lim it s  on  co n stitu tio n a l co n v en tio n s and req u ire  se le c t io n  

o f d e leg a te s by p op u la r e lection .

T h e  p ro ce ss  co n ta in s sa feg u a rd s that w o u ld  prevent delegates from  exp a n d in g  

the ir m andate. A n  am endm ent p ro p o sed  on  am b igu ous co n stitu tion a l a u tho rity  w o u ld  

be b lock ed  by C o n g re ss  o r stru ck  d o w n  by the Su p rem e C o u rt. In  a d d it io n , an 

am endm ent w o u ld  have to be ratified  by Ituee q uarters o f the sta tes. State le g is la tu re s 

co u ld  re fu se  to ra tify  any am endm ents that had not stayed  w ith in  the fra m ew ork  o f the 
co n v e n tio n . T h is  g iv e s the States p o w er to stop  any am endm ents that exceed  the 
c o n v e n t io n 's  charge. A s  the am endm ent fo r the d ire ct e lection  o f  U .S . Sen a to rs 

d em o nstra ted , the threat o f a co n stitu tio n a l co n ven tion  i s  so m e tim e s n e ce ssa ry  to fo rce  

co n sid e ra t io n  o f  am endm ents that cha llenge the se lf- in te re sts  o f  C o n g re ss . I f  C o n g re ss  
p a sse s  an am endm ent on  lim it in g  cam pa ign exp e n d itu re s, as p ro p o sed  in  S JR  1 8  by the 

U . S . Sena to r F r itz  H o llin g s , that p ro p o sa l co u ld  com bine w ith  any id en tica l re so lu t io n  
p a sse d  by state le g is la tu re s and if  three-quarters o f  the states ra tify  it, th is  am endm ent 

w o u ld  be added to the U .S . C o n st itu t io n .
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A n  a m endm ent lim it in g  ca m pa ign  e xp e n d itu re s w o u ld  protect the r ig h ts  
o f  o u r c it iz e n s  by st re n g th e n in g  d em ocra cy . It  w o u ld  not lim it  the F ir st  
A m e n d m e n t, but w o u ld  c la r ify  that the r ig h t  to buy an e le ct io n  i s  not a 

fo rm  o f freed o m  o f e x p re s s io n .

Senator Bill Bradley, in a speech to the John F. Kennedy School of Government 
s* :.ted, "An amendment limiting campaign expenditures would protect the rights of our 
citizens by strengthening democracy. It would not limit the First Amendment, but 
would clarify that the right to buy an election is not a form of freedom of 
expression." [FN 19]

C o n c lu s io n

W ith o u t a leg a lly  b in d in g  m eans o f regu la ting  sp e n d in g , A m erica 's po lit ica l 
ca n d id a te s stru g g le  w ith  the b u rd en  o f a cq u iring  enou gh  m oney for su c c e ss fu l 

ca m p a ig n s. G reat tem ptations e x ist  fo r cand idates desperate to com pete w ith  b ig  m edia 

ca m p a ig n s, to d isre g a rd  w here  m oney co m es from  and w hat s t r in g s  are attached to it. 
A s  Sen a to r H o llin g s  ha s sa id : "T h e  hard fact o f life  fo r a candidate i s  that if  you  are not 

o n  T V , yo u  are not tru ly  in  the race." [FN 20|

W ith  the em ergence o f "w a r ch e st" cam paign tactics, su c c e ss fu l ca nd ida tes m u st 

be w e ll ca p ita lized  in d iv id u a ls , ve rsa tile  m oney m anagers, and v irtu a lly  fu ll-tim e 
p la y e rs o f  the fu n d ra is in g  gam e. T h e  g o a ls o f rep resenta tive dem ocracy are not se rv ed  
w h e n  the co st  o f  en terin g  an e le ctio n  cam paign i s  beyond  the m eans o f  m o st c it ize n s , h i 

the p a st few  d eca d es, cand idates have sp e n t h ig h er and h ig h e r p ro p o rt io n s o f  the ir tim e 

in v o lv e d  in  fu n d ra is in g  fu n c t io n s rather than in  d ire ct contact w ith  the electorate.
W h ile  ca n d id a te s are ra is in g  and sp e n d in g  m oney  on  m ore so p h ist ica te d  a d v e rtisin g , 

p o lit ica l ca nd ida tes are d ra w n  aw ay from  trad itiona l, stra ig h tfo rw a rd  p re sen ta tion s o f 

th e ir q u a lif ica t io n s fo r p u b lic  o ffice .

Limiting spending would bring campaigns back to the public by door-to-door 
campaigning, politicians listening rather than pollin0, and of campaigns led by 
candidates and their ideas rather than consultants and their focus-group-tested 
messages. In other words, the system would adjust in what could very well be a way 
that ieinvigorates citizen participation. [FN 21]

C o m p re h e n siv e  sp e n d in g  lim it s  as p ro p o sed  in  S JR  18 , S JR  48 and S JR  4 w o u ld  

b r in g  d o w n  the a stronom ica l c o st s  o f ru n n in g  for p u b lic  o ffice . A  U .S . C o n st itu t io n a l 
A m e n d m e n t to a llo w  fo r the lim ita tio n  o f  cam paign e xp e n d itu re s is  the b est so lu t io n  to 

n e u tra lize  the e xp lo d in g  c o st s  o f  p o lit ica l ca m pa igns in  A m erica . W e can retu rn  
d e m o cra cy  to the people by g iv in g  them  contro l o v e r cam paign sp e n d in g , and th u s, 

fre e in g  p o lit ic ia n s from  the p o w er o f m oney.

A c co rd in g  to Senator Robert C . B yrd , "Th e  C o n g re ss io n a l cam pa ign sy ste m  has 
becom e to x ic  w ith  m oney. W e chafe o v e r the b u rd en  o f ha v ing  to take o u r tim e to go, 

tin  cu p  in  hand , begg ing  to P A C s fo r the m oney to ru n  fo r p u b lic  o ffice . Yet -- w e have 

it  in  o u r  p o w er to sto p  the m a d n e ss."
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G ro w in g  n u m b ers o f  m em b ers o f C o n g re s s , state le g is la to rs and c it ize n  g ro u p s 
a rou nd  the co u n try  are su p p o rt in g  the adoption  o f a co n stitu tio n a l am endm ent to lim it  
sp e n d in g  and co n trib u tio n  le v e ls .

I  have su p p o rted  a U .S . C o n st itu t io n  cam paign sp e n d in g  lim it  am endm ent fo r 
se v e ra l yea rs and w il l  again be sp o n so r in g  su c h  le g is la t io n  d u rin g  the 1997  A laska 

le g is la t iv e  se s s io n .

N O W  IS  T H E  T IM E  T O  BE B O L D  A N D  L IM IT  T H E  IN F L U E N C E  
O F  M O N E Y  O N  P O L IT IC S  IN  A M E R IC A
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F N  1 .  U S P IR G , T h e  N eed F or A  C o n st itu tio n a l A m endm ent T o  L im it Ca m pa ign  
S p e n d in g  vise C o n tr ib u t io n s (1996)

F N  2. B u c k l e y  v. V a l e o ,  424 U S  1  (1976).

F N  3. T h e  recom m en d a tio n s by the U .S . H o u se  o f  R epre senta tives A d m in ist ra t io n  
C om m ittee  co n tinu ed  as fo llo w s :

"S u ch  a sy ste m  as not o n ly  u n fa ir to candidates in  genera l, but even  m ore so  to 
the electorate. T h e  electorate i s  entitled  to base it s  judgm ent on  a stra ig h tfo rw a rd  
p re senta tion  o f a ca nd ida te 's q u a lifica tio n s fo r p u b lic  o ffice  and h is  p ro g ra m s for 
the N a tion  rather than o n  a so p h ist ica te d  a d v e rtisin g  program  w h ic h  is  

encouraged  by the in fu s io n  o f va st am ounts o f m oney.

T h e  C om m ittee  on  H o u se  A d m in istra tio n  i s  o f  the o p in io n  that there i s  a defin ite  

need fo r  e ffective  and co m p re h e n siv e  le g is la t io n  in  th is  area to re sto re  and 
stre n g th en  p u b lic  co n fid ence  in  the in teg rity  o f  the po lit ica l p ro ce ss ."

FN  4. T h e  fo llo w in g  l i s t s  a legal h isto ry  rega rd ing  attem pts to se t federal cam paign 

sp e n d in g  lim it s :

19 7 8  In  the ca se o f F i r s t  N a t i o n a l  R a n k  o f  B o s t o n  v. Bcllotli,  98 S C T . 14 0 7  ( 19 78 ) , the 
Su p rem e C o u rt  granted st ro n g  co n stitu tion a l p rotection  to ind ep endent 
e xp e n d itu re s. F in d in g  a M a ssa ch u se tts statue u n co n stitu tio n a l and re jectin g  the 

sta te 's a rgum ent that corporate sp e n d in g  exerted an undue in f lu e n ce  on  the 
outcom e o f  "the M a ssa ch u se tt s referendum  "d e stro y in g  the co n fid e n ce  o f the 
peop le  in  the d em ocratic p ro ce ss  and the in teg rity  o f g o vern m en t", the C o u rt  

fou n d  the statue ab ridged  the co rp o ra tio n 's freedom  o f p o lit ica l sp e e ch . O n ly  

w h e n  the corporate e xp e n d itu re s donated to in flu en ce  a vote on  re fe rend u m  

is su e s  m a teria lly  affect the "p ro p erty , b u s in e ss , o r a sse ts o f the co rp o ra tio n " 

w o u ld  the M a ssa ch u se tts statute lim it in g  corporate exp en d itu re s be up h e ld .

1 9 8 1  In  the case o f C a l i f o r n i a  M e d i c a l  A s s o c i a t i o n  v. F e d e r a l  E l e c t i o n  C o m m i s s i o n ,  10 1 

S C T  2 7 12  ( 19 8 1) , the C o u rt  u p h e ld  a F E C A  p ro v is io n  lim it in g  co n tr ib u t io n s from  
in d iv id u a l and u n inco rp ora ted  a sso c ia t io n s to m u lticand idate action  com m ittees. 
H o w ev er, the C o u rt  noted  that the C M A  and it s  m em bers w ere not lim ited  in  
the ir e xp e n d itu re s in d ep e n d e n tly  in  su p p o rt o f  a candidate o r is su e . A lso , the 
C o u rt  in tro d u ced  the idea o f "sp e e ch  by p ro xy " - fu n d s g iv en  to another entity  
w h ich  are then "tra n sfo rm e d " in to  po lit ica l sp ee ch  by som eo ne  o th e r than the 

co n trib u to r. T h e  C o u rt  ru led  that "sp eech  by p ro x y "  w a s not en tit led  to fu ll f ir s t  
am endm ent p rotection . 19 8 1  In  the ru lin g  o n  C i t i z e n s  A g a i n s t  R e n t  C o n t r o l  v. 

B e r k e l e y  , 102 S C T  434 ( 19 8 1) , the C o u rt stru ck  d o w n  a m u n ic ip a l o rd in a n ce  that 

lim ited  in d iv id u a l and corporate cam paign co n tr ib u tio n s in  re fe ren d u m  
e le ct io n s. C h ie f  Ju st ice  Burger stated , "W hatever m ay be the in te re st  o r degree o f 
that in te re st  in  regu la tin g  and lim it in g  co n tr ib u tio n s to o r  e xp e n d itu re s o f  a 
candidate o r  a ca nd ida te 's com m ittees, there i s  no  s ig n if ica n t  sta le  o r  p u b lic  
in te re st  in  cu rta ilin g  debate and d is c u s s io n  o f  a ba llot m ea su re ." T h u s , freedom  

o f  sp e e ch  as w e ll as freedom  o f a sso c ia tio n  w a s st re sse d . W ith  the C A R C
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d e c is io n , the d is t in c t io n  betw een  co n trib u tio n  and exp end itu re  w a s lo st . 
T h e re fo re , sp e e ch  bv p ro xv  ga ined  entitlem ent to fu ll f ir s t  am endm ent 
pro tection . A lso ,  C h ie f  Ju st ic e  B urger st ro n g ly  su g g e ste d  that the C o u rt  w ou ld  
o n ly  accept o n e  b a sis  fo r re st r ic t in g  cam paign co n tr ib u t io n s. R e fe rrin g  to the 
Buckley ca se , he stated the ca se id e n tif ie d  a " s in g le  narrow  excep tion  to the ru le  
that lim it s  o n  p o lit ica l a ct iv ity  w ere  co n tra ry  to the F ir st  A m endm ent." The 

excep tio n  re fe rre d  to the p e rcep tio n  o f u ndue in flu e n ce  o f  large co n trib u to rs to a 

candidate.
19 8 2  In  the ca se  o f  Fcilcrul Election Commission v. National F.i^ht to Work 
Committee, 103 S C T  553 (19 82 ) , the C o u rt  re co g n ize d  that regu la tion  o f cam paign 
sp e n d in g  needed  to be a d d re sse d  by C o n g re ss io n a l action . The  C o u rt  appeared 
to expand the rea lm  o f p o ss ib le  go vern m en t ju st if ica t io n s beyond the "s in g le  
n a rrow  e x c e p t io n "  o f co rru p t io n . In  1995 , the C o u rt  dealt a deva sta ting , p o ssib ly  
fatal b low  to co n g re ss io n a l attem pts to re fo rm  the cam pa ign sp e n d in g  arena. 
Federal Election Commission v. National Conservative Political Action Committee, 470 

U S  480 (1995), co n cern ed  the P re sid en tia l E le c t io n  C a m p a ign  Fund  A ct (P ECFA ), 
w h ich  stated that i f  a cand idate accepted p u b lic  f in a n c in g  fo r h is  genera l 
cam paign , then both co n tr ib u t io n s to h im  and e xp e n d itu re s on  h is  beha lf w ou ld  
be lim ited . T h e  C o u rt  d ecla red  P E C F A  u n co n st itu tio n a l. T h e  C o u rt  reiterated 
the ''Buckley p rin c ip le "  that p o lit ica l e xp e n d itu re s by P A C s w ere  fu lly  protected 
f ir s t  am endm ent sp e e ch  and w ith d re w  it s  o w n  "sp e e ch  by p ro xy " d ist in c t io n .

T h e  C o u rt  based  it s  d e c is io n  o n  the absence o f  any co m p e llin g  governm enta l 
in te re st  sta tin g  that there w a s no "potentia l fo r co rru p t io n " related to P A C 

exp e n d itu re s.

F N  5. Federal Election Commission v. M assachusetts, 479 U S  238 (1986)

F N  6. Austin v. M ichigan Chamber of Commerce, 1 10  S C T  13 9 1  (1990)

F N  7. Colorado Republican Parti/ v. Federal Election Commission , 1 1 6  S C T  2309 (1996)

FN  8 . 424 U S  1 5 - 1 9  

FN  9. Id ., at 20 - 2 1 

F N  10 . Id ., at 4 8 - 4 9  

F N  1 1 .  Id ., at 49

F N  12 . State T re n d  F o re ca sts (A p r il 1993)

F N  13 . G eorge  W a sh in g to n , Letter to Patrick H e n ry , Sep tem ber 2 4 ,1 7 8 7

FN  14 . Letter to S . K e rch a rd , Ja n u a ry  1 2 , 1 8 1 6

FN  15 . N e w sw e e k , R ob ert J. S a m u e lso n  (A u g u st 28, 1995)

F N  16 . T im e , Ja n ice  C a stro  (A u g u st  3 ,19 9 2 )
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F N  18 , In  the 97th  C o n g re ss , the Senate Ju d ic ia ry  C om m ittee  rep orted  S .J . R e s 58 on 
Ju ly  1 0 , 1 9 8 1 ,  w h ich  w o u ld  p ro v id e  that C o n g re ss  adopt a balanced budget 
before the sta rt o f each f isca l year. S. Rep. N o . 9 7 - 15 1 ,  97th  C o n g ., 1 s t  S e ss . 

( 19 8 1) .

FN  19 . Senator B ill B rad ley , Sp e ech  to Jo h n  F. K e n n e d y  S ch o o l o f  G overn m ent, January

16 .19 9 6

F N  20. C o n g re ss io n a l R e co rd , Ja n u a ry  1 7 ,19 9 5 , S-1006

FN  2 1 . Senator B ill B rad lev, Sp e e ch  to Jo h n  F. K e n n e d y  Sch o o l o f  G overn m ent, January

16 .19 9 6

F N  17. Congressional Record, January 17, 1995, 5-1007
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C o s t s  o f  D r o p p i n g  o u t :

Unemployment rates for hich schccl dropouts are 

mcra than twice those for high school graduates.

Nationally, each year's class cf early leavers will, 

over their lifetime, cost the nation about $260 billion 

in lest earnings and foregone taxes.

The lifetime lest earnings from A laska's 1591 

dropouts is over $ 5 0 0  million (using national 

estimates).

National estimates indicate that dropouts require 

35%  mere social services than high schccl 

graduates.

Over a ten-year period, earnings have decreased 1 2 %  

for male dropouts and 9 %  for high schccl graduates, 

while college graduates' earnings rose 1 0 % .

-  A l a s k a ' s  A d o l e s c e n t s :  A  P l a n  t o r  t h e  F u t u r e ,  Alaska 
A dolescent Health A dv iso ry  Com m ittee, Alaska 
Department of Health and Socia l Se rv ice s ' 1  995) at 7 9 .



ChalleNGe Program
P.O. Box 5727 

Fort Richardson. Alaska 99505 
(907) 334-6015/6017 or 800-797-2267 Fax: (907) 384-6007

ChaUeNGe Program H istory

In federal fiscal year 1993, the U .S . Congress enacted legislation establishing and 

funding 10 pilot programs for 16 - IS  year-old "at-risk” youth in various states. For the 

purposes o f the pilot projects, "at-risk” was defined as being out o f  school without having 

completed a secondary school education.
These projects were designed to follow a model suggested by a 1989 Rockefeller 

Foundation study which combined a militarv-style residential setting with a strong community 

sendee component in an effort to help these "at-risk” teens get their lives back on track.

In January o f  1994, the .Alaska National Guard Youth Corps began its first ChalleNGe 

Program class. Forty-three young men and women graduated from this first cla ss in June o f 

that year. The Alaska National Guard Youth Corps ChalleNGe Program is now in its sixth 
session and has graduated 275 students.

Program Objectives

Th is year in .Alaska it is  projected that more than 3000 high school students will leave 
school before completing a secondary education. Th is number does not include those students 

who are removed from high school programs for disciplinary reasons. Statistics supplied to 

the ChalleNGe Program from other agencies indicate that 50% o f  high school dropouts are 
not able to find employment and that 80% are regular illegal drug users.

The objective o f  the Alaska National Guard Youth Corps is  to turn these young 
Alaskans, who statistically are headed for a dismal future, into self-confident, contributing 

citizens o f  our state and their local communities.

To accomplish this the ChalleNGe Program uses the proven methodology o f the 
United States armed forces. It includes an intense, disciplined, structured, military-style 
residential phase 22 weeks in duration, followed by a 12 month post-residential "after-care” 
phase.

Training at the ChalleNGe Program introduces students to healthy life-coping sk ills, 

demanding physical conditioning, leadership and teamwork sk ills  development and successes 
leading to liigh self-esteem and pride.
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C rite ria  For A d m issio n s

H ie ChalleNGe Program does not accept ail applicants. Those  applying for admission 

to the program must be 16 to 18 years old. not in school, w illing to commit to a drug, alcohol 

and tobacco-free life while in the program, free o f  legal entanglements and physically and 
mentally capable o f  completing the challenging militarv-style training program Most 

importantly, all applicants to the program must have a real desire to help themselves and must 
be volunteers

Program O f Stud ies

The residential portion o f the ChalleNGe Program centers on eight “core" 
components. These include pursuit o f  educational excellence, basic vocational sk ills training, 

life coping sk ills, responsible citizenship, health, hygiene, nutrition &  sex education, 

community involvement through volunteer service to others, leadership & teamwork skill 
development and physical Qtness.

Location

The ChalleNGe Program residential phase is conducted at the Camp Carroll Training 

Site on Fort Richardson. Through a cooperative agreement with the U S Army, many facilities 

on Fort Richardson are available for use during ChalleNGe Program training. Students live in 

upgraded military barracks withiu Camp Carroll. M ed ica l meal and supply facilities are also 
located at the training site.

The post residential portion o f  the program is  directed by a coordinator at Camp 

CarrolL but takes place the communities in which program graduates reside

Host Fam ily &  Post R esidentia l E ffo rts

Students in the program who arrive from towns outside the greater Anchorage area 

are supplied with host families for the duration o f  their stay at the ChalleNGe Program
All students are matched with post residential ' ‘m entors'’ as early in the program as 

possible. These adult volunteer "m entors" are screened and trained prior to the match and 

then are encouraged to build relationships with then students throughout the residential phase.
Students from outside the greater Anchorage area arc linked with local host/memor 

families and with meutois from their home towns.

Menrors and graduates are expected to maintain weekly contact. Mentors are there to 

help the graduates stay on track, overcome problems and sometimes be a non-threatening 
friendly adult with whom students can share problems and seek advice.



Youth Corns ChalleNGe Progrnm Results

A s o f this mouth (September 1996), the ChalleNGe Program has graduated 275 young 

men and women and rerumed them to their communities all across .Alaska. Statistically. 55 % 

o f  program graduates are employed and 30 %  are in academic or vocational training. None of 
the graduates counted in these narrow su cce ss categories is currently in trouble with the law. 

T h is 85%  su cce ss rate has held constant since the first ChalleNGe Program ciass.

Benefits T o  T h e  State O f Alaska

In addition to the obvious social benefits derived from redirecting young men and 

women into more productive lives and away from the negative influences which surround 

many today, the National Guard Youth C o ip s p ro \ides tangible, measurable benefits to the 

people o f  the State o f  Alaska.

Job s &  Economy: A s explained earlier, at least 55% o f program graduates are now 
holding down jo b s, paying their own way in society. These job holders create other jobs 

through their productivity and spending.

Crime: About 20% o f those accepted into the ChalleNGe Program had been involved 

with the juvenile ju stice  system. The life-changing experience o f  the ChalleNGe Program has 

turned these graduates into contributing members o f  society. According to Governor Tony 

Knowles in a speech on the state o f  A la sk a 's children, it costs an average o f around S60,000 

for a young person to be placed in A la sk a 's Youth Corrections facilities. It co sts between 

about $30,000 and S 5 5.000 a year to keep an adult in prison in Alaska, according to the 

Office o f  the Comm issioner o f  the Alaska Department o f  Corrections.

Education: Nearly 80% o f  Alaska ChalleNGe Program graduates received their 

General Educational Development (G ED ) certificates through the Youth Corps. Others have 

returned to traditional high schools fo llow ing graduation from the ChalleNGe Program to 

complete diploma requirements. Accord ing to Alaska’ s  Attorney General, 82%  o f  those in 

prison today have not completed a secondary education (GED or diploma program).
Welfare Reform : The Alaska National Guard Youth Corps offers basic academic, 

vocational, and life sk ills training to all who qualify-. Teen parents currently receiving AFDC. 
Medicaid and other support payments may qualify for this training as pan o f an overall public 
assistance refoim  package.

Community Sendee: More than 50 organizations have received assistance in a wide 

variety o f  community service projects performed by the students and staff o f  the Youth Corps 
during the first five classes o f the ChalleNGe Program. Agencies served by the Youth Corps 
community service program include Tire Municipality o f  Anchorage Depanment o f  Farks & 
Recreation. Municipal Libraries and Pon Authority', the American Heart Association. W olf 
Song o f Alaska, the .Anchorage Y M C A . the /Alaska Council on the Prevention o f  Alcohol and 

Drug Abuse. .Alaskans for a Drug-Free Youth, the Eagle River Bear Paw Festival, and the 
Fort Richardson Post Chapels. During ChalleNGe Program C lass 96-1. more than 5,000 hours 

o f  volunteer service to others was performed by the Youth Corps students and staff.
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Program Funding A n d  Costs

The cost o f  operating the ChalleNGe Program during its initial years has ranged 
between 5 3 .1 m illion and S2.8 million. Funding has been entirely provided by the federal 

government through the National Guard Bureau to the State o f  A laska's Department o f 
Military & Veterans Affairs.

The average cost per graduate, not including a S2.200 stipend for further education or 
job placement assistance, is about S I 5.300.

F u t u r e  P r o g r a m  F u n d in g  A n d  C o s t s

According to program managers within the Department o f Defense, the federal 

government has and w ill provide ju st enough funding to allow the Alaska National Guard 

ChalleNGe Program to graduate one cla ss in calendar year 1997. Federal fundina for all 
ChalleNGe Programs is  scheduled to run out at the end o f Ju ly, 1997.

During the 1997 legislative session , the State o f  Alaska must decide whether to 
continue Youth C o rp s funding either in whole or in partnership with the federal government, 
or to allow the program to close its doors.

T h is Document Prepared By:

Edward W icher (S S G ) ,
384-6120/60 Io ((Revised : Oct 1996))



From  T h e  Finn! Report O f T h e  G o v e rn o r’ s C on ference  On Youth &  Ju st ice

What The State Can Do

P r o v id e  F u n d in g  F o r  t h e  O p e r a t io n  o f  th e  
Y o u t h  C o r p s  C h a l l e n g e  P r o g r a m

P r o b l e m :  Tne National Guard “Youth Corps Challenge P ro g ram " has proven itself
to be remarkably effective in turning around “at-risk" kids. Federal 
funding fo r the program  will lapse a t the end o f this fiscal year. Unless 
sta te  funding is provided, this very valuable p rogram  could be terminated.

S o l u t io n : In 1994, the federal government provided funds to the Alaska

National Guard to participate in a pilot project for 1 6 to 18 year old 

"at-risk" youth who had dropped out of school. Within the 

structure of a military-style residential living program, participants 

undergo an intensive 2 2 -w e e k  program to enhance success and 

personai excellence. The program also provides a 12-month post- 

residential follow-up. The program is now  conducting its sixth 

class. Federal funding for the program will lapse at the end of July 

1 9 9 7 . The state should undertake every effort to ensure that the 

program continues even after the federal funding stops.

O f the 199 youths who had participated in the program as of 

January 1996, 145 received their high school diploma and over 30 

others returned to high school. With the addition of the members 

of Class 96-1, the program has now graduated 275 students. 

Eighty-five percent of all participants have been placed in jobs or 

are continuing education programs.

The individual success stories are a testament to the effectiveness 

of the program. Youth w ho were disenfranchised and adrift, with 

no life purpose or direction, have realized personal success and 

have made contributions that benefit everyone in the state. The 

average cost per participant is about $ 1 7 ,0 0 0 .  This is a small 

fraction of what society might spend on these "at-risk" youth if 

they ended up on welfare or in and out of our mental health and 

substance abuse treatment programs and jails.

I
i Yo irrn  and J ustice -197 - State


