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V i o l e n c e  i a  a h u g e  p r o b le m  i n  o u r  S t a t e  and  w e a p o n s  c o n c e a l e d  o r  
u n c o n c e a l e d ,  a r e  i n v o l v e d  i n  many o f  t h e s e  i n c i d e n t ! ? .

P e o p l e  s h o u ld  p l a n  f o r  t h e i r  a p p l i c a t i o n  t o  c a r r y  a c o n c e a l e d  
w eapon  and  b e  w i l l i n g  t o  w a i t  f o r  b b a c k g r o u n d  c h e c k  t o  b e  
c o m p le t e d .  T h e r e  i s  no  n e e d  t o  r u s h  t h r o u g h  t h e
b a c k g r o u n d / f i n g e r p r i n t  c h e c k i n g  p r o c e s s .  I do  n o t  s u p p o r t  
s h o r t e n i n g  t h e  c u r r e n t  p r o c e s s .

T h e  l i s t  o f  p e o p l e  who a r e  n o t  e l i g i b l e  t o  r e c e i v e  a c o n c e a l e d  
w e a p o n s  p e r m i t  s h o u l d  s t a y  i n  t h e  l a w .  T h e  m o re  s p e c i f i c  t h e  i s  - 

t h e  b e t t e r .

T h e  1 9 96  DV A c t  a d d e d  a p e r s o n  c u r r e n t l y  c h a r g e d  w i t h  o r  c o n v i c t e d  
v i t h i n  t h e  f i v e  y e a r s  p r e c e d i n g  t h e  a p p l i c a t i o n  f o r  a p e r m i t  o f  a 
c r im e  i n v o l v i n g  d o m e s t i c  v i o l e n c e  t o  t h e  l i s t  o f  t h o s e  who c o u l d  
n o t  q u a l i f y  f o r  a p e r m i t .  A n y o n e  who h a s  b e e n  c o n v i c t e d  o f  a c r im e  
i n v o l v i n g  d o m e s t i c  v i o l e n c e  s h o u l d  n o t  b e  a b l e  t o  l e g a l l y  c a r r y  a 
c o n c e a l e d  w eap on ,  an d  t h a t  p r o v i s i o n  n e e d s  t o  r e m a in  i n  t h e  
s t a t u t e .

I do  n o t  s u p p o r t  e m e r g e n c y  p e r m i t s  f o r  v i c t i m s  o f  D o m e s t i c  
V i o l e n c e ,  a s  t h i s  may p u t  them  i n  m ore  d a n g e r  a s  w e l l  a s  t h e  la w  
e n f o r c e m e n t  o f f i c e r s  who r e s p o n d  t o  t h e s e  o f t e n  v o l a t i l e  
s i t u a t i o n s .

A n y o n e  who i s  c o n v i c t e d  o f  tw o  c l a s s  A m is d e m e a n o r s  s h o u ld  l o s e  
t h e i r  r i g h t  t o  c a r r y  a c o n c e a l e d  w eapon . L a w - a b i d i n g  c i t i z e n s  w i l l  
n o t  h a v *  t o  w o r r y  a b o u t  t h i s  p e n a l t y  and  t h o s e  who c h o o s e  t o  com m it  
a c r i m e  s e r i o u s  e n o u g h  t o  b e  c l a s s i f i e d  a s  a c l a s s  A m isd e m e a n o r  
n o t  o n c e  b u t  t w i c e  d e s e r v e  a s t i f f  p e n a l t y .

In  s h o r t ,  p l e a s e  do_ n o t  a u c o o r t  t h e  d i l u t i o n  o f  r e q u i r e m e n t s  f o r  
c a r r y i n g  c o n c e a l e d  w e a p o n s  i n  A l a s k a .
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R e p r e s e n t a t i v e  S c o t t  Ogan J a n u a r y  31, 1997
S t a t e  C a p i t o l ,  Room 128 
J u n e a u ,  AK 99801-1182

I u r g e  you to  a c t  p r o m p t l y  on r e f o r m  l e g i s l a t i o n  on t h e  
C o n c e a l e d  C a r r y  p ro g r a m .  I f  you w a i t  u n t i l  l a t e  i n  t h e  
s e s s i o n ,  l i k e  l a s t  y e a r ,  i t  w i l l  o n l y  b e  v e t o e d  a g a i n  w i t h  
no c h a n c e  to  o v e r r i d e  t h e  v e t o .  P l e a s e  do n o t  d e l a y ,  
b e c a u s e  t h e  D ep a r tm en t s  o f  Law. and  P u b l i c  S a f e t y  and t h e  
G o v e rn o r  a r e  i m p l a c a b l y  op po sed  t o  t h e  e n t i r e  p ro g r am  and 
e s p e c i a l l y  an y  r e l a x i n g  o f  t h e  r e s t r i c t i o n s  c u r r e n t l y  i n  
p l a c e .

Here a r e  my s u g g e s t i o n s  f o r  m o d i f i c a t i o n s :

1. The c u r r e n t  p r o h i b i t i o n s  a g a i n s t  c a r r y i n g  a weapon i n t o  
" L i c e n s e d  E s t a b l i s h m e n t s "  and  F i n a n c i a l  I n s t i t u t i o n s  h a v e  
c r e a t e d  "Robber S a f e t y  Z o n e s" .  C r i m i n a l s  know t h a t  i f  t h e y  
"work" t h e s e  a r e a s ,  t h e y  a r e  u n l i k e l y  t o  e n c o u n t e r  armed 
o p p o s i t i o n .  Th is  h a s  c o n t r i b u t e d  to  an i n c r e a s e  i n  bank  
r o b b e r i e s  and p a r k i n g  l o t  r o b b e r i e s  n e a r  r e s t a u r a n t s .  The 
c u r r e n t  b ro a d  d e f i n i t i o n  o f  " L i c e n s e d  E s t a b l i s h m e n t s "  
i n c l u d e s  an y  p l a c e  t h a t  s e l l s  a l c o h o l ,  no m a t t e r  how s m a l l  
t h e  v o lu m e .  This  means  I c a n n o t  c a r r y  a gun i n t o  
r e s t a u r a n t s  s u c h  a s  Simon and  S e a f o r t ' s ,  C a t t l e  Company, o r  
e v e n  S k i p p e r s ,  e v e n  i f  I h a v e  no i n t e n t i o n  o f  c o n su m in g  a n y  
a l c o h o l .  I f  I want  t o  make a l a t e  n i g h t  ru n  to  an  ATM to  
g e t  some c a s h ,  I c a n n o t  t a k e  my gun b e c a u s e  t h e  ATM i s  i n  
t h e  " A r c t i c  E n t r y w a y " ,  t h u s  " i n s i d e "  t h e  b a n k .  Th is  
i s  a b s u r d .  The p e o p l e  t h a t  h a v e  t h e  p e r m i t s  a r e  n o t  t h e  
p ro b l e m .  The p e o p l e  i l l e g a l l y  c a r r y i n g  gun s  a r e  t h e  
p r o b l e m .  I s u g g e s t  you  c h a n g e  t h e  l a w  to  a l l o w  c a r r y i n g  
w eapons  i n t o  " L i c e n s e d  E s t a b l i s h m e n t s "  a s  l o n g  a s  no 
a l c o h o l  i s  consumed ( I t  i s  a l r e a d y  a  s e p a r a t e  c r i m e  to  h a v e  
a gun and d r i n k ) . E l i m i n a t e  t h e  r e s t r i c t i o n s  a b o u t  c a r r y i n g  
i n t o  b a n k s .  The p e o p l e  t h a t  h a v e  p e r m i t s  a r e  n o t  g o i n g  to  
ro b  b a n k s ,  e s p e c i a l l y  a t  t h e  ATM, l a t e  a t  n i g h t .

2 .  The c u r r e n t  r e s t r i c t i o n s  a b o u t  S c h o o l s  c a u s e  p r o b l e m s .  
Under c u r r e n t  l a w ,  I c a n n o t  c a r r y  a  gun ,  e v e n  l o c k e d  i n  my 
t r u n k ,  on to  a n y  s c h o o l  g ro u n d  s u c h  a s  a  p a r k i n g  l o t .  So, i f  
I want  to  t a k e  my k id  to  s c h o o l ,  I  t h e n  h a v e  t o  r e t u r n  home 
(a 12 m i l e  round  t r i p )  to  g e t  my gu n .  Even  c u r r e n t  F e d e r a l  
S c h o o l  Gun l e g i s l a t i o n  e x e m p t s  p e r s o n s  w i t h  c o n c e a l e d  c a r r y  
p e r m i t s  b a s e d  on a b a c k g ro u n d  c h e c k .  Change t h e  l a w  to  
a l l o w  p e r m i t  h o l d e r s  t o  c a r r y  gu n s  o n to  t h e  g r o u n d s ,  b u t  n o t  
i n t o  t h e  s c h o o l  b u i l d i n g s  (we c a n  l e a v e  t h e  gun i n  t h e  c a r ,  
i f  n e c e s s a r y ) .



3. The c u r r e n t  l a w  m akes  no p r o v i s i o n s  f o r  Law E n fo r c e m e n t  
P e r s o n n e l  ( P o l i c e  O f f i c e r s ,  R e s e r v e  P o l i c e  O f f i c e r s ,  
C o r r e c t i o n s  O f f i c e r s ,  P a r o l e  O f f i c e r s ,  and  R e t i r e d  
O f f i c e r s ) ,  who a r e  t r a i n e d  to  a much h i g h e r  s t a n d a r d  t h a n  
r e q u i r e d  by  t h e  s t a t u t e ,  t o  be  e x em p ted  from t h e  t r a i n i n g  
r e q u i r e m e n t s  to  g e t  a  p e r m i t .  I  c o n v i n c e d  t h e  T ro o p e r s  to  
i n c l u d e  s u c h  an e x e m p t io n  i n  t h e i r  l i c e n s i n g  r u l e s  when t h e  
p ro g r am  was i n i t i a t e d ,  b u t  t h e  D epa r tm en t  o f  Law v e t o e d  i t ,  
c l a i m i n g  t h e  s t a t u t e  c o n t a i n e d  no s u c h  p r o v i s i o n .  Change 
t h e  l a w  to  a l l o w  e x e m p t io n  f o r  Law E n fo r c e m e n t  P e r s o n n e l  
t h a t  a r e  c u r r e n t l y
t r a i n e d  and c e r t i f i e d  t o  s t a t e  s t a n d a r d s .  T h i s  i s  n e c e s s a r y  
b e c a u s e  some d e p a r t m e n t s  l i m i t  t h e i r  o f f i c e r s  o f f  d u t y  c a r r y  
a u t h o r i z a t i o n .  A d d i t i o n a l l y ,  P o l i c e  O f f i c e r s  m ust  now 
com ply  w i t h  t h e  5 d a y  " B r ad y  B i l l "  w a i t i n g  p e r i o d .  P e rm i t  
h o l d e r s  do n o t .  Many co p s  g e t  p e r m i t s  to  a v o i d  t h e  w a i t i n g  
p e r i o d .

The c u r r e n t  p ro g r am  h a s  w orked  w e l l .  I am n o t  a w a r e  o f  a n y  
p e r m i t  h o l d e r  b e i n g  i n v o l v e d  i n  a n y t h i n g  more s e r i o u s  t h a n  a 
t r a f f i c  t i c k e t .  Remember, we a r e  t h e  good g u y s .  P l e a s e ,  
t r e a t  u s  a s  s u c h .

Thank you ,

M ic h a e l  V. A v e r y



Alaska State Legislature

Official Business 
Fax : (907) 465-3472 Speaker of the House of Representatives

Stale Capitol
Juneau. Alaska 99801-11X2 
(907) 465-3720 
(907) 465-2689

MEMORANDUM

Date : January 21, 1997

A ttn : Representative Jeannette James
Chair, House State Affairs

F ro m : Representative Gail Phillips
SPEAKER OF THE HOUSE

R e : Concealed Permit - Reciprocity

Attached please find a letter from one of my constituents regarding reciprocity for concealed carry 
legislation. I would appreciate your consideration of Mr. Hoyt's comments and enclosed 
information during the bill process in State Affairs.

GP:brg
Enclosure

cc: Mr. Roy Hoyt Jr.



Roy E. Hoyt J r .  
P.O. Box 2121 

Homer, AK 99603-2121
RECEIVEG 

DEC I 9 l&sd 

Ans'd.................
December 17, 1996

R e p r e s e n t a t i v e  G a i l  P h i l l i p s  
S p e a k e r  o f  t h e  House 
P.O. Box 3304 
Homer, AK 99603

Dear S p e a k e r  P h i l l i p s :

E n c lo s e d  i s  a copy  o f  t h e  NRA Guide t o  t h e  I n t e r s t a t e  
T r a n s p o r t a t i o n  o f  F i r e a r m s .  A d d i t i o n a l  c o p i e s  may be  o b t a i n e d  
from t h e  NRA I n s t i t u t e  f o r  L e g i s l a t i v e  A c t i o n ,  a d d r e s s  and 
t o l l  f r e e  t e l e p h o n e  number a r e  l i s t e d  on t h e  b ack  o f  t h e  
p a m p h l e t .

I u n d e r s t a n d  t h a t  t h e  c o n c e a l e d  c a r r y  l e g i s l a t i o n  may be 
r e v i s i t e d  t h i s  s e s s i o n .  I s t r o n g l y  f e e l  t h a t  r e c i p r o c i t y  f o r  
v i s i t o r s  t o  t h e  s t a t e  s h o u ld  be i n c l u d e d  i n  t h i s  l e g i s l a t i o n .  
R e c i p r o c i t y  would a l s o  a l l o w  A l a s k a  L i c e n s e e s  to  c a r r y  c o n c e a l e d  
f i r e a r m s  i n  some o t h e r  s t a t e s  w h i l e  t r a v e l i n g .  We o f t e n  c a r r y  
l a r g e  sums o f  money and v a l u a b l e s .  A number o f  o t h e r  s t a t e s  
h a v e  r e c i p r o c a l  p r i v i l e g e s ,  why no t  A l a s k a ?

I a l s o  f e e l  t h a t  when someone e s t a b l i s h e s  r e s i d e n c y  i n  t h e  
s t a t e ,  e v e n  by t h e  o b t a i n i n g  o f  an A l a s k a  d r i v e r s  l i c e n c e ,  
t h e y  s h o u ld  be  r e q u i r e d  t o  c o m p l e t e  t h e  same r e q u i r e m e n t s  
o f  c l a s s r o o m  and weapons  p r o f i c i e n c y  a s  any  o t h e r  r e s i d e n t .
In o t h e r  words  a r e s i d e n t  must  ho ld  an S t a t e  o f  A l a s k a  
C o n c e a l e d  Handgun P e r m i t .  T h e i r  o u t  o f  s t a t e  p e r m i t  would 
be v o id  o n c e  an i n d i v i d u a l  becomes  a r e s i d e n t .

I r e q u e s t  yo u r  h e l p  i n  in  o b t a i n i n g  t h e  i n c l u s i o n  o f  r e c i p r o c i t y  
in  any  c o n c e a l e d  c a r r y  l e g i s l a t i o n .

Thanking  you i n  a d v a n c e  f o r  yo u r  c o n s i d e r a t i o n  o f  t h e  ab o v e  
I r e m a in ,

S i n c e r e l y
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S e n a t o r  L y d a  G r e e n J a n u a r y  3 1 ,  1 9 9 7
S t a t e  C a p i t o l ,  Room 125 
J u n e a u ,  AK 99801-1182

I u r g e  you to  a c t  p ro m p t l y  on r e f o rm  l e g i s l a t i o n  on t h e  
C o n c e a l e d  C a r r y  p ro g r a m .  I f  you w a i t  u n t i l  l a t e  i n  t h e  
s e s s i o n ,  l i k e  l a s t  y e a r ,  i t  w i l l  o n l y  be  v e t o e d  a g a i n  w i t h  
no c h a n c e  t o  o v e r r i d e  t h e  v e t o .  P l e a s e  do n o t  d e l a y ,  
b e c a u s e  t h e  D ep a r tm en t s  o f  Law and P u b l i c  S a f e t y  and t h e  
G o ve rn o r  a r e  i m p l a c a b l y  opposed  to  t h e  e n t i r e  p ro g r am  and 
e s p e c i a l l y  a n y  r e l a x i n g  o f  t h e  r e s t r i c t i o n s  c u r r e n t l y  i n  
p l a c e .

Here a r e  my s u g g e s t i o n s  f o r  m o d i f i c a t i o n s :

1.  The c u r r e n t  p r o h i b i t i o n s  a g a i n s t  c a r r y i n g  a weapon i n t o  
" L i c e n s e d  E s t a b l i s h m e n t s "  and F i n a n c i a l  I n s t i t u t i o n s  h a v e  
c r e a t e d  "Robber S a f e t y  Zones" .  C r i m i n a l s  know t h a t  i f  t h e y  
"work" t h e s e  a r e a s ,  t h e y  a r e  u n l i k e l y  to  e n c o u n t e r  armed 
o p p o s i t i o n .  Th is  h a s  c o n t r i b u t e d  to  an i n c r e a s e  i n  bank 
r o b b e r i e s  and  p a r k i n g  l o t  r o b b e r i e s  n e a r  r e s t a u r a n t s .  The 
c u r r e n t  b r o a d  d e f i n i t i o n  o f  " L i c e n s e d  E s t a b l i s h m e n t s "  
i n c l u d e s  a n y  p l a c e  t h a t  s e l l s  a l c o h o l ,  no m a t t e r  how s m a l l  
t h e  v o lu m e .  Th is  means  I  c an n o t  c a r r y  a gun i n t o  
r e s t a u r a n t s  s u c h  a s  Simon and S e a f o r t ' s ,  C a t t l e  Company, o r  
e v e n  S k i p p e r s ,  e v e n  i f  I h a v e  no i n t e n t i o n  o f  con sum ing  any  
a l c o h o l .  I f  I w an t  t o  make a l a t e  n i g h t  ru n  to  an ATM to  
g e t  some c a s h ,  I c a n n o t  t a k e  my gun b e c a u s e  t h e  ATM i s  i n  
t h e  " A r c t i c  E n t r y w a y " ,  t h u s  " i n s i d e "  t h e  b a n k .  This  
i s  a b s u r d .  The p e o p l e  t h a t  h a v e  t h e  p e r m i t s  a r e  n o t  t h e  
p ro b l e m .  The p e o p l e  i l l e g a l l y  c a r r y i n g  guns  a r e  t h e  
p r o b l e m .  I s u g g e s t  you c h a n g e  t h e  l aw  to  a l l o w  c a r r y i n g  
weapons  i n t o  " L i c e n s e d  E s t a b l i s h m e n t s "  a s  l o n g  a s  no 
a l c o h o l  i s  consumed ( I t  i s  a l r e a d y  a s e p a r a t e  c r im e  to  h a v e  
a gun and  d r i n k ) . E l i m i n a t e  t h e  r e s t r i c t i o n s  ab o u t  c a r r y i n g  
i n t o  b a n k s .  The p e o p l e  t h a t  h a v e  p e r m i t s  a r e  n o t  g o i n g  to  
rob  b a n k s ,  e s p e c i a l l y  a t  t h e  ATM, l a t e  a t  n i g h t .

2. The c u r r e n t  r e s t r i c t i o n s  a b o u t  S c h o o l s  c a u s e  p r o b l e m s .  
Under c u r r e n t  l a w ,  I c a n n o t  c a r r y  a  gun ,  e v e n  l o c k e d  i n  my 
t r u n k ,  o n to  a n y  s c h o o l  g round  su ch  a s  a  p a r k i n g  l o t .  So, i f  
I w an t  t o  t a k e  my k i d  to  s c h o o l ,  I t h e n  h a v e  to  r e t u r n  home 
(a 12 m i l e  round  t r i p )  to  g e t  my gun .  Even c u r r e n t  F e d e r a l  
S c h o o l  Gun l e g i s l a t i o n  e x em p t s  p e r s o n s  w i t h  c o n c e a l e d  c a r r y  
p e r m i t s  b a s e d  on a  b a c k g ro u n d  c h e c k .  Change t h e  l a w  to  
a l l o w  p e r m i t  h o l d e r s  to  c a r r y  gun s  o n to  t h e  g r o u n d s ,  b u t  no t  
i n t o  t h e  s c h o o l  b u i l d i n g s  (we c an  l e a v e  t h e  gun i n  t h e  c a r ,  
i f  n e c e s s a r y ) .



3. The c u r r e n t  l a w  m akes  no p r o v i s i o n s  f o r  Law E n fo r c e m e n t  
P e r s o n n e l  ( P o l i c e  O f f i c e r s ,  R e s e r v e  P o l i c e  O f f i c e r s ,  
C o r r e c t i o n s  O f f i c e r s ,  P a r o l e  O f f i c e r s ,  and R e t i r e d  
O f f i c e r s ) ,  who a r e  t r a i n e d  to  a much h i g h e r  s t a n d a r d  t h a n  
r e q u i r e d  b y  t h e  s t a t u t e ,  to  b e  e x em p ted  from t h e  t r a i n i n g  
r e q u i r e m e n t s  t o  g e t  a  p e r m i t .  I c o n v i n c e d  t h e  T ro o p e r s  to  
i n c l u d e  s u c h  an  e x e m p t io n  i n  t h e i r  l i c e n s i n g  r u l e s  when t h e  
p ro g r am  was i n i t i a t e d ,  b u t  t h e  D epar tm en t  o f  Law v e t o e d  i t ,  
c l a i m i n g  t h e  s t a t u t e  c o n t a i n e d  no s u c h  p r o v i s i o n .  Change 
t h e  l a w  to  a l l o w  e x e m p t io n  f o r  Law E n fo r c e m e n t  P e r s o n n e l  
t h a t  a r e  c u r r e n t l y
t r a i n e d ,  and  c e r t i f i e d  to  s t a t e  s t a n d a r d s .  T h i s  i s  n e c e s s a r y  
b e c a u s e  some d e p a r t m e n t s  l i m i t  t h e i r  o f f i c e r s  o f f  d u t y  c a r r y  
a u t h o r i z a t i o n .  A d d i t i o n a l l y ,  P o l i c e  O f f i c e r s  must  now 
com ply  w i t h  t h e  5 d a y  " B r ad y  B i l l "  w a i t i n g  p e r i o d .  P e rm i t  
h o l d e r s  do n o t .  Many co p s  g e t  p e r m i t s  to  a v o i d  t h e  w a i t i n g  
p e r i o d .

The c u r r e n t  p ro g r am  h a s  w orked  w e l l .  I am n o t  a w a r e  o f  a n y  
p e r m i t  h o l d e r  b e i n g  i n v o l v e d  i n  a n y t h i n g  more s e r i o u s  t h a n  a 
t r a f f i c  t i c k e t .  Remember, we a r e  t h e  good g u y s .  P l e a s e ,  
t r e a t  u s  a s  s u c h .

Thank you ,

M ic n a e i  v .  A v e r y

MV A v e r y
800 Win C i r c l e
Was^-i la ,  AK 99654
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R e p r e s e n t a t i v e  James 

Post Office Box 56622 

North Pole, AK 99705

Frank E. Rice 

3641 Hazen Circle 

Anchorage, AK 99515 

N o v e m b e r  20, 1996

Dear Repre s e n t a t i v e  James:

Recently, I have noticed some material that might be 

of ass ist a n c e  to you in your effort s to remedy our co ncealed 

ca r r y  law. Hopefully, the next l egislatur e will be veto 

proof.

Th e  first item is a copy of the Alaska part of a Second 

A m e n d m e n t  Sym posium conducted by the Ten nessee Law Review.

It begins with the o bservati on that Alaska's law seems 

similar  to othe r laws examined, but contains surprising 

differences. It then goes on to list some of the d i f f e r­

ences .

A l a s k a  limits the types and calibres of handguns which 

m a y  be carried. It has a renewal fee of $60.00 and requires 

a permit holder to again demon s t r a t e  c ompet e n c e  by retaking 

q u a l i f y i n g  training. It restricts concealed carry in many 

p laces where other states provide no such restrictions. It 

also provides a u t h ority to cities to prohibit concealed  

carry. The S y m p osiu m then observes that Alaska law c e r t a i n­

ly suggests less trust in its pe ople than many other states. 

Then h aving made its case, it adds a superfluous discus sion 

of derringers.

( 1  )



The Symposium d o e s  no t  p r o v i d e  a  c o s t  a n a l y s i s  o f  

l i c e n s i n g  f e e s  o t h e r  t h an  to  comment on t h e  $60.00 r e n e w a l  

f e e .  P e rh a p s  i t  was  un aw a re  o f  t h e  $123.00 f e e  f o r  t h e  

i n t i a l  l i c e n s e .  Anyway a  r e n e w a l  p e r m i t  s e em s  to  h a v e  t h e  

same r e q u i r e m e n t s  a s  t h e  i s s u a n c e  o f  t h e  o r i g i n a l  p e r m i t .  

A s sum ing  a  new b a ck g ro u n d  i n v e s t i g a t i o n ,  why d o e s  t h e  

o r i g i n a l  p e r m i t  c o s t  $123 .00 ?  Assuming  no new b a c k g ro u n d ,  

why d o e s  i t  c o s t  $60.00 t o  do n o t h i n g  more t h a n  i s s u e  t h e  

p e r m i t ?  As an a s i d e ,  why d o e s  i t  c o s t  a  Montana S h e r i f f  

o n l y  $50.00 to  p r o v i d e  a  b a ck g ro u n d  and i s s u e  a  p e r m i t ?

And f o r  an  a d d i t i o n a l  $5 .00 he  p r o v i d e s  t h e  l i c e n s e  p i c t u r e  

and  t a k e s  t h e  r e q u i r e d  f i n g e r p r i n t s .

The s e c o n d  i t e m  i s  a  copy  o f  a  b r o c h u r e  pu t  o u t  by t h e  

Montana S h o o t i n g  S p o r t s  A s s o c i a t i o n  e x p l a i n i n g  M ontana ' s  

c o n c e a l e d  c a r r y  l aw  and c o n t a i n i n g  a copy o f  t h e  l a w .  T here  

a r e  d i f f e r e n c e s  b e tw e e n  t h e  Montana and A l a s k a  l a w s ,  o f  

c o u r s e , j u s t  a s  t h e r e  a r e  d i f f e r e n t  c i r c u m s t a n c e s  i n  t h e  two 

S t a t e s .  G e n e r a l l y  t h e  Montana l aw  i s  much more r e l a x e d .  At 

l e a s t  u n t i l  t h e i r  Supreme C our t  r u l e s  o t h e r w i s e ,  i t  doe s  

n o t  a p p e a r  t h a t  most  p e o p l e  who n eed  to  c a r r y  a  weapon need  

a p e r m i t .

Handguns c a r r i e d  i n  p u r s e s ,  b a c k p a c k s ,  b r i e f c a s e s ,  

e t c .  a r e  c o n s i d e r e d  to  be  c a r r i e d  i n  p e r s o n a l  l u g g a g e  

r a t h e r  t h an  c o n c e a l  on t h e  p e r s o n .  C o n c e a l e d  o r  p a r t c i a l l y  

u n d e r  t h e  c l o t h i n g  r e q u i r e s  a  p e r m i t .

Note t o .  t r a i n i n g  r e q u i r e m e n t s  d i f f e r .  Most o f  t h e  

t r a i n i n g  t h a t  i s  r e a d i l y  - a v a i l a b l e  to  t h e  g e n e r a l  p u b l i c  

i s  t h a t  c o n d u c t e d  by NRA i n s t r u c t o r s ,  e . g .  t r a i n i n g  t h a t
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u t i l i z e s  i n s t r u c t o r s  c e r t i f i e d  by a  n a t i o n a l  f i r e a r m s  

a s s o c i a t i o n .  A l l  o f  t h e s e  c o u r s e s  p r o v i d e  s a f t e y  t r a i n i n g .  

Only t h e  p i s t o l  and t h e  p e r s o n a l  p r o t e c t i o n  c o u r s e s  p r o v i d e  

handgun  p r o f i c i e n c y  t r a i n i n g .

F o r  Montana t h i s  i s  p r o b a b l y  0 .  K. I t s  p o p u l a t i o n  o f  

87 ,000 p e o p l e  i s  made up o f  a lm o s t  e n t i r e l y  o f  p e o p l e  who 

h a v e  l i v e d  t h e r e  a l l  o f  t h e i r  l i v e s .  E x c e p t  f o r  t h e  Y e l lo w ­

s t o n e  County m e t r o p o l i t a n  a r e a  t h i s  p o p u l a t i o n  i s  s c a t t e r e d  

r a t h e r  e v e n l y  t h ro u g h o u t  t h e  S t a t e  i n  s m a l l  t o w n s ,  r a n c h e s ,  

and f a r m s .  Even i n  t h e  m e t r o p o l i t a n  a r e a  most  o f  t h e  p e o p l e  

h a v e  moved t h e r e  from t h e  o u t l y i n g  a r e a s .  In  o t h e r  w o rd s ,  

t h e s e  a r e  p e o p l e  who g r ew  up w i t h  g u n s ,  h a v e  u s e d  them a l l  

t h e i r  l i v e s ,  and p r o b a b l y  a s a f e t y  c o u r s e  i s  s u f f i c i e n t .

A l a s k a ' s  p o p u l a t i o n  i s  somewhat  d i f f e r e n t .  H a l f  o f  ou r  

p o p u l a t i o n  i s  i n  A n ch o ra g e  and i s  h i g h l y  m o b i l e .  Many 

o f  t h e  p e o p l e  h a v e  come h e r e  from c i t i e s  s t a t e s i d e  w h e r e  

gu n s  a r e  no t  common o r  e v e n  p r o h i b i t e d .  The p e o p l e  we s e e  

a t  t h e  r i f l e  r a n g e s  a r e  o f t e n  no t  f a m i l i a r  w i t h  g u n s .  Many 

h a v e  n e v e r  f i r e d  a h an d gu n .  Thus o u r  i n i t i a l  t r a i n i n g  i s  

n e c e s s a r y  both  from t h e  s t a n d p o i n t  o f  t h e  i n d i v i d u a l  and 

and p u b l i c  s a f e t y .

The t h i r d  i t e m  i s  c o p i e s  o f  t h e  a p p l i c a t i o n  fo rm s f o r  

Y e l l o w s t o n e  and Carbon C o u n t i e s .  You w i l l  n o t e  f i r s t  t h a t  

t h e  fo rms a r e  no t  a p p r o p r i a t e  f o r  A l a s k a .  B u t  n o t e ,  t h e  

two c o u n t i e s  a r e  p r o v i d i n g  d i f f e r e n t  i n f o r m a t i o n  a t t a c h ­

m e n t s .  Y e l l o w s t o n e ,  M o n t a n a p r i n c i p a l  m e t r o p o l i t a n  c e n t e r ,  

p r o v i d e s  a d e t a i l e d  c o v e r  memo and an a t t a c h m e n t  d e a l i n g
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m o s t l y  w i t h  t h e  l e g a l i t i e s  o f  c o n c e a l e d  c a r r y .  Carbon ,  

one  t h e  o t h e r  h a n d , p r o v i d e s  t h e  a p p l i c a t i o n  and t h e  l e g a l ­

i t i e s  b u t  a l s o  d e a l s  w i t h  t h e  s i t u a t i o n  when a p e r m i t  i s  no t  

r e q u i r e d ,  i n  a  p u r s e  e t c .  The s e c t i o n  "Reasons  f o r  R e q u e s t ­

i n g  a P e rm i t"  i s  no t  a r a t i n g  f a c t o r ,  b u t  a t  l e a s t  i n  Carbon 

County i s  u s ed  to  a d v i s e  t h e  p e r s o n  w i s h i n g  to  c a r r y  w h i l e  

h u n t i n g  o r  f i s h i n g  t h a t  t h e y  do n o t  n e ed  a p e r m i t .  They 

c a n  s t i l l  h a v e  one i f  t h e y  want  i t .

M o n tan a ' s  c o n c e a l e d  c a r r y  p e r m i t s  p rogram  d i f f e r s  from 

A l a s k a ' s  p ro b a b l y  b e c a u s e  e v e r y o n e  i n v o l v e d  i s  an  e l e c t e d  

o f f i c i a l ,  t h e  p e r s o n s  p a s s i n g  t h e  l a w ,  t h e  p e r s o n s  a d m i n i s t ­

e r i n g  t h e  lav/, and t h e  p e r s o n s  e n f o r c i n g  t h e  l a w .  A d d i t i o n ­

a l l y  t h e  p r i n c i p a l  a d v i s o r  t o  t h e  l e g i s l a t u r e  was  t h e  

Montana S h o o t in g  S p o r t s  A s s o c i a t i o n .  In  A l a s k a  t h e  

p r i n c i p a l  a d v i s o r  s e em s  t o  h a v e  b e en  u n e l e c t e d  o r  opposed  

and t h e  r e g u l a t i o n s  w e r e  w r i t t e n  by t h e  u n e l e c t e d .  Most o f  

u n e l e c t e d  s eem s to  h a v e  b e en  l e s s  t h a n  g l e e f u l  o v e r  i t s  

p a s s a g e .  Som eth ing  o n l y  t h e  l e g i s l a t u r e  c an  c o r r e c t .

c c :  Bob Brumlow

NRA T r a i n i n g  C o u n s e lo r

F r a n k  E .  R i c e
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IF  SB141 S E C T IO N  18.66.702 P A S S E S , M O R E  W O M E N  A N D  C H IL D R E N  
W IL L  D IE  B E C A U S E  O F  IT . ^  -............
T H E  D Y N A M IC S  O F  D O M E S T IC  V IO L E N C E  IS  N O T  H A R D  TO  
U N D E R S T A N D . IT  IS  A B O U T  P O W E R  A N D  C O N T R O L .

D O M E S T IC  V IO L E N C E  LA W S  A R E  B E IN G  U S E D  A G A IN S T  W O M E N  TO  
C O N T IN U E  T O  C O N T R O L  T H E IR  L IV E S . N O T E ; P ro te c t iv e  O rd e rs , 
d e s ig n e d  to  h e lp  w o m e n  a n d  c h ild r e n , a re  f ile d  o n  b e h a lf  o f  v io le n t  m e n , 
u s in g  a tto rn e y s  th e ir  w iv e s  a n d  g ir lf r ie n d s  c a n ’t a ffo rd . T h is  a c t  o f  p o w e r  
a n d  c o n t r o l is  a n o t h e r  a t tem p t to  control w o m e n ’s l iv e s .

B Y  G iy iN G  T H E  “V IC T IM ” (TH E  MAN W H O  F IL E D  T H E  P R O G T IV E  O R D E R )  
T H E  R IG H T  T O  C A R R Y  A  C O N C E A L E D  W E A P O N , Y O U  A R E  IN  E F F E C T  
G IV IN G  V IO L E N T  M E N  T H E  L E G A L  O P P O R T U N IT Y  T O  K IIL L  T H E IR  W IV E S  
(AND/OR C H IL D R E N )  A N D  C L A IM  S E L F - D E F E N C E .

W O M E N  R E C E IV E  M U C H  L O N G E R  S E N T E N C E S  F O R  T H E  C R IM E  O F  
M U R D E R  T H A N  M E N I

A LA SK A , E S P E C IA L L Y  B U S H  C O M M U N IT IE S , H A S  B E C O M E  A  H A V E N  F O R  
M E N  W H O  A R E  R U N N IN G  A W A Y  F R O M  A  V A R IE T Y  O F  P R O B L E M S . 
W IT H O U T  A  F IN G E R  P R IN T  R E Q U IR E M E N T  T H E S E  V IO L E N T  M E N  W IL L  
B E C O M E  LEGALLY ARMED A N D  MORE D A N G E R O U S !

PLEA SE, SE N A T O R  G R EEN , CHAIR R E C PI V E d

IF IMIS L A W  IS A N  A I  IfcMHI I U  H K U I t Z U /  WUMfcfvi, F U N D  W O M E N 'S
S H E L T E R S . T H E Y  H A V E  T H E  A B IL IT Y  TO  P R O V ID E  S A F E T Y  F O R  W O M E N  
A N D  C H IL D R E N  W IT H O U T  R E S O R T IN G  TO  M O R E  V IO L E N C E .

P L E A S E , P O S T P O N E , D E L A Y  O R  H O P E F U L L Y  K IL L  TH IS  B ILL . R E S E A R C H  
T H E  P R O B L E M S  B E F O R E  D E C IS IO N S  O F  T H IS  M A G N IT U D E  IS  P A S S E D  
IN T O  LA W .

T H A N K  Y O U .

S IN C E R E L Y ,

S U E  C H R IS T E N S E N  
(907) 443-2734 H o m e  
(907) 443-5734 H o m e  F a x
(907) 443-5491 W o rk  (B e r in g  S e a  W o m e n ’s  G ro u p )
(907) 443-3748 W ork Fax (Bering Sea W omen’s Group Fax)
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Most o f the women in prison for homicide had only one victim (95% ). The 226 women killed 
239 victims, generally their male significant other (117). Fifty;-three percent of the women 
killed their significant other. The significant other category comprises legal spouse, 
common-law spouse, lover and ex-spouse/lover. When the women killed a significant other, 
they generally admitted committing the crime (82% ). (Judith Haley, "A Study of Women 
Imprisoned for Homicide," Georgia Department o f Corrections, June 1992, p. 15)
In 1992, the American Medical Association reported that as many as 1 in 3 women will be 
assaulted by a domestic partner in her lifetime - 4 million in any given year. ("When Violence 
Hits Home," Time, July 4, 1994)
The average prison sentence of men who kill their women partners is 2 to 6 years. Women 
who kill their partners are sentenced on average to 15 years, despite the fact that most 
women who kill do so in self-defense (National Coalition Against Domestic Violence, 1989).
In two studies of homicide cases involving women who killed their partners, 75% and 44%  of 
the women had been physically abused by them prior to the lethal incident. [Daniel and Harris 
(1982 ) in a pretrial study of women charged with homicide in Missouri] (Angela Browne and 
Kirk R. Williams, "Exploring the Effect o f Resource Availability and the Likelihood of 
Female-Perpetrated Homicides," Law& Society Review, Vol. 23, No. 1 ,1 989 , p.77), [In a 
study comparing the links between gender and homicide, 108 cases using data from court 
recorded presentence investigative resources were analyzed.] (Nancy Jurik and Russ Winn, 
"Gender and Homicide: A Comparison o f Men and Women Who Kill, " Voices and Victims, Vol. 
5, No. 4, 1990, p. 234).

M any of th e  s ta ts  in this section  com e from the  National C learinghouse  for the  
D efen se  of B attered W om en. 
N ational C learinghouse  for th e  D efense  of B attered W om en 
125 S. 9th S tree t 
Su ite  302  
Philadelphia, PA 19107

B a ck  to  DV S ta tis t ic s  P a a e  

B a ck  to  S a fe tv N e t \ .^ m e  P a a e

M oD uLeS * W oMeN * HiLiTeS * S uR F

Back to Cvberarrl W ebstation

© 1996 
Cvberarrl Internet Media

3 of 3 3/19/97 8-37 PM



VWRC PALM ER- «K 9 0 7  7 4 6  ̂ t^ZMfnM.V|wai îli.bui||fU«(ow|^w|utVKRI.|IUril
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Women commit 17% of all homicides and a high percentage are committed in big cities such 
as Houston and Philadelphia. The fear, rage, and entrapment associated with abuse can lead 
a woman to strike out against her assailant for sheer survival. Unfortunately, killing is often a 
woman's safest alternative given the absence of police protection or its ineffectiveness due to 
state laws requiring injury in a "domestic" before an arrest is mandated. (Evan Stark, 
"Rethinking Homicide: violence, Race, and the Politics o f Gender, ” International Journal of 
Health and Services, vol. 20, No. 1, 1990, p. 18)
Four out o f five victims of intimate offender resisted the assault. They passively resisted trying 
to get help, threatening or arguing, or using evasive action - twice as often as they actively 
resisted - using a weapon or fighting back. (Caroline Harlow, Bureau of Justice Statistics, 
"Female Victims of Violent Crime," Washington, DC: U.S. Department o f Justice, 1991, p. 6)
In a study o f 155 mate homicides in City o f Jacksonville, Florida, 1980-1986, at least seven o f 
the 24 offenders who claimed that their actions were in self-defense were prosecuted by the 
state, and six o f them were found guilty (one was found not guilty by reason o f insanity). 
(Christine E. Rasche, "'Given'Reasons for Violence in Intimate Relationships,"Homicide: The 
Victim/Offender Connection, ed. Anna Wilson (Cincinnati, OH: Anderson, 1993) p. 88)
Among mate homicides motivated by possessiveness, there were about equal numbers of 
cases with verbal versus physical provocation, but for 58% of these cases there was no victim 
provocation at all. The absence o f provocation '̂ as notable also for cases motivated by abuse 
(67%  of which were unprovoked) and other rea ons (68%  unprovoked). For cases motivated 
by arguments, however, 44% involved physical or other provocation and another 25%  had 
verbal provocations. Not surprisingly, for homicides motivated by self-defense, 71%  entailed 
physical provocations by the victim, with another 25%  having verbal provocations (including 
threats to kill). Only 4%  of claimed self-defense cases involved no apparent provocation at all. 
(from a study o f 155 mate homicides in City of Jacksonville, Florida, 1980-1986) (Christine E. 
Rasche, "'Given'Reasons for Violence in Intimate Relationships, "Homicide: The 
Victim/Offender Connection, ed. Anna Wilson (Cincinnati, OH: Anderson, 1993) p. 95)
In a study o f 155 mate homicides in City o f Jacksonville, Florida, 1980-1986, over half (56% ) 
o f these offenders either called the police themselves, confessed to the police, or both. 
Offenders who killed their victims in self-defense were the most likely to come forward (86% )), 
followed by those who killed as a result of abuse (75% ), argument (66% ), or fo r other reasons 
(61% ). (Christine E. Rasche, "'Given'Reasons for Violence in Intimate Relationships," 
Homicide: The Victim/Offender Connection, ed. Anna Wilson (Cincinnati, OH: Anderson, 1993) 
p. 898)
Although women comprise more than half of the U.S. population and 23%  o f all homicide 
victims, they committed only 14.7%  of the homicides reported during the study (male/female 
ratio = 6.33). In contrast to men, who killed nonintimate acquaintances, strangers, or 
individuals of undetermined relationship in roughly 80% of cases, women killed their spouse in 
31.4%  of cases, an intimate acquaintance in 13.6% or a member o f their family in 14.8%  of 

' cases. (Arthur Kellerman, "Men, Women and Murder," The Journal o f Trauma, July 17, 1992, 
P-2)
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BATTERED WOMEN WHO KILL

When women kill - and they do so at astonishingly lower rates than men who commit 85%  of 
all homicides - the vast majority kill family members, usually men who have battered them for 
years. As many as 90%  o f the women in jail today for killing men had been battered by those 
men. (Allison Bass, "Women far less likely to kill than men; no one sure why, " The Boston 
Globe, February 24, 1992, p. 27)
Within motive categories, male offenders dominated in murders motivated by possessiveness 
(m=82$), abuse (m=75%), and arguments (m=63%), whereas females were the vast majority 
of offenders in the category o f self-defense (f=83%). By comparison, among victims whose 
deaths were motivated by possessiveness females comprised 59% and males 4 «$ of the total. 
Similarly, among victims killed because of arguments females represented 56%  and males 
44$ of the total. For victims o f abuse, though, females were 75%  of the total, while victims of 
self-defense were 96%  male, (from a study o f 155 mate homicides in City o f Jacksonville, 
Florida, 1980-1986). (Christine E. Rasche, "'Given'Reasons for Violence in Intimate 
Relationships,"Homicide: The Victim/Offender Connection, ed. Anna Wilson (Cincinnati, OH: 
Anderson, 1993) p. 88)
In Jurik and Winn’s study of gender and homicide, 44% (22) o f the women said that a 
precipitating event was partner conflict compared with 8%  (9 ) o f the men. Given this 
information, it is not surprising that a significantly greater percentage o f women who killed 
stated that they acted in self-defense - 42% of the women versus 30%  of the men. (Nancy 
Jurik and Russ Winn, "Gender and Homicide: A Comparison o f Men and Women Who Kill," 
Violence and Victims, Vol. 5, No. 4, 1990, p. 236)
A study conducted in Georgia o f 226 (96% ) o f the 235 female inmates currently serving for 
homicide revealed the presence of domestic violence in more than half o f the cases when the 
woman has killed her significant other, there is some record o f a history of domestic abuse. In 
60%  of the cases where a woman killed her significant other, the woman claims the victim 
assaulted or abused her at the time o f the crime. (Judith Haley, “A Study of Women 
Imprisoned for Homicide," Georgia Department o f Corrections, June 1992, p. 16)
According to data release in 1992 by the Georgia Department of Corrections, of the 235 
women doing time for murder or manslaughter in Georgia, 44%  killed a husband or lover.
(J.O. Hansen, "Is Justice Taking a Beating?" The Atlanta Constitution, April 26, 1992, A1-A7)
Of thoso murders, 102 were classified as domestic killings. Forty-six women (almost half) 
claim that their partners beat them regularly, and 38 of these 46 had repeatedly reported 
domestic violence to the police. (Kathleen O'Shea, "Women on Death Row," Women 
Prisoners: A Forgotten Population, Beverly Fletcher, Lynda Dixon Shaver, and Dreama Moon, 
eds., (Westport, CT: Praeger, 1993) p. 85)
Currently there are 2 ,000 battered women in America who are serving prison time for 
defending their lives against their batterers. (Stacey Kabat, Remarks from presentation atCnhnAl Oi.kliA Ua/>U(< I, in« I
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\ b b u d a u u a  - ' '
(g)Ufl(a\ rdrnAcahoKl ?or-'WscLsiseraf

iV a iiiA -u  - Y o x z ie  .
©  r - e s ^ o K V - s ' v ©?- dv^cV'^'r^ro^c 

^ v r i i - a ’r ^ r n  v i o X C n o  U L K \ K f \ © o O ' - n Q lu
Vs\^ V A 5T t^  < ^ S * > t j r 5 }  c^V9^<l r - H J S c n  

■4t ^«_ ^ . u u r  p i A r p a V o  r~ , ^
\ b « ~  < ^a ^- T C _  l£ & M \ n q  i ' V s d i r  o& Zjr^ V o r -
V L v .'^ V x .. '

* £ e x L .  ^  A S i e , . f o io . , 1 l ^  b r - n t n t r x k s i  z z r t f e r n R j z b

) aua E ^ rserK eU T - CorH^vL VoVVcuO"̂ )
( 2 )  ^ - a £ i s t u L - i >  4 p ^ )  A r

rdDxfcd / x  - bm o <2T*ors2JTOinx: rare
Y-jv&,V> cnVxfaC- \_\S>\r f lr  iXMS3s^-^

/ >
Ans't

* ^ v e o

d w i\ \ Y ^ x \  ^ c a j r v t e r ^ S



Hi J a n e y , ..............
T h a n k s  f o r  t h e  q u i c k  r e p l y .  W h i l e  I  may n o t  c o m p l e t e l y  a g r e e  w i t h  y o u r  
r e a s o n s  f o r  n o t  i n c l u d i n g  t h e  l a n g u a g e  o n  c o p s ,  I  c a n  c e r t a i n l y  u n d e r s t a n d  
t h e m .  Why s h o u l d  A l a s k a  b e  d i f f e r e n t  f r o m  t h e  r e o t  o f  t h e  US.  The  
b u r e a u c r a c y  i s  l i b e r a l ,  a n d  s o  a r e  m o s t  o f  t h e  p r o m i n e n t  p o l i c e  
a d m i n i s t r a t o r s .  APOA a c t u a l l y  r e p r e s e n t s  o n l y  a  s m a l l  p e r c e n t a g e  o f  
o f f i c e r s .  I t s  m e m b e r s h i p  i s  g e n e r a l l y  made u p  o f  t h e  " p o l i t i c a l "  t y p e s  
t h a t  a l s o  l e a n  t o w a r d  t h e  l i b e r a l  s i d e .  T h e y  d o n ' t  w a n t  t o  r o c k  t h e  b o a t  
o n  t h i s  i s s u e  b e c a u s e  t h e y  d o n ' t  w a n t  t o  o f f e n d  t h e  b o s s e s .  A s  h a p p e n s  
m o s t  p l a c e s ,  t h e  v a s t  m a j o r i t y  o f  w o r k i n g ,  o f f i c e r s  s t r o n g l y  s u p p o r t s  t h e  
CCW p r o g r a m .  T h e y  c a n n o t  l o b b y  o p e n l y ,  i d e n t i f y i n g  t h e m s e l v e s  a s  o f f i c e r s ,  
b e c a u s e  o f  r e g u l a t i o n s  p r o h i b i t i n g  s u c h  a c t i o n s .  O n l y  t h e  c h i e f s  c a n  
e n g a g e  i n  s u c h  a c t i v i t i e s .  A ny w ay,  t h i s  i s  j u s t  a  m i n o r  i n c o n v e n i e n c e .  I  
h a d  h o p e d  t o  s e e  i t  c h a n g e ,  b u t  I  c a n  l i v e  w i t h  t h e  s t a t u s  q u o .

You i n d i c a t e d  t h a t  t h e  b i l l  p e r m i t s  c a r r y  i n  f i n a n c i a l  i n s t i t u t i o n s .  D o e s  
t h a t  mean t h i s  b i l l  m o d i f y s  t h e  s p e c i f i c  p r o h i b i t i o n  i n  t h e  c u r r e n t  CCW l a w  
a b o u t  c a r r y i n g  i n  f i n a n c i a l  i n s t i t u t i o n s ?  I t  w o u l d  make s e n s e .  Thank y o u .

I  w i l l  w o r k  f o r  t h e  b i l l .  My i n t e n t i o n s  a r e  t o  p r i n t  up c o l o r  s i g n s ,  o n  my 
c o m p u t e r ,  u r g i n g  p e o p l e  t o  c o n t a c t  t h e i r  l e g i s l a t o r s  i n  s u p p o r t  o f  S B 1 4 1 .
I  i n t e n d  t o  p o s t  t h e s e ,  a l o n g  w i t h  r e p r o d u c t i o n s  ( w i t h  y o u r  p e r m i s s i o n )  o f  
t h e  b i l l  summary y o u  f a x e d  me,  i n  e v e r y  g u n  s t o r e  a n d  s h o o t i n g  r a n g e  i n  t h e  
A n c h o r a g e  b o w l  a r e a .  I  w i l l  a l s o  u r g e  f r i e n d s  t o  d i s c u s s  t h e  i s s u e  w i t h  
t h e i r  f r i e n d s .  When i t  g e t s  c l o s e r  t o  p a s s a g e ,  y o u  s h o u l d  t r y  t o  g e t  
S e n a t o r  G r e e n  o r  s o m e o n e  o n  F r i t z  P e t t y j o h n ' s  r a d i o  sh ow  t o  b e a t  t h e  drum 
( S o r r y ,  v ' ^  =>-nateur t r y i n g  t o  s u g g e s t  b a s i c  t a c t i c s  t o  t h e  p r o  a g a i n : - )  ) .

I  know t h e r e  i s  a  l o t  g o i n g  o n ,  b u t  t h e  c l o c k  i s  t i c k i n g .  A s  o f  t o d a y ,  
t h e r e  a r e  o n l y  40  d a y s  l e f t  i n  t h e  s e s s i o n ,  l e a v i n g  l e s s  t h a n  2 5  d a y s  t o  
g e t  t h i s  p a s s e d .  T h i s  a l l o w s  t i m e  t o  g e t  t h e  b i l l  f o r m a l l y  d e l i v e r e d  t o  
t h e  G o v e r n o r  m o r e  t h a n  10  d a y s  p r i o r  t o  t h e  e n d  o f  t h e  s e s s i o n ,  s o ,  i f  h e  
v e t o e s  i t ,  t h e  l e g i s l a t u r e  w i l l  h a v e  a n  o p p o r t u n i t y  t o  o v e r r i d e .  S o ,  we 
a r e  l o o k i n g  a t  a  d e a d l i n e  o f  1 5  A p r i l .  I  a p o l o g i z e  f o r  s t a t i n g  t h e  
o b v i o u s ,  b u t  I  d o n ' t  w a n t  a  r e p e a t  o f  l a s t  y e a r .

T h a n k s ,

M ik e  A v e r y

Text Item 1



1-HUHJ.O r d X * J V i y - r / 4 4 K-. ̂

Public Opinion Message
Ana***?* 1 *91wtfve Informenon OlUet (UO)

?rinl your name and eddrtas as it aocears on you r voter registrator card.
X« If, H.

™  W « i f e  _  n r d < L  M , Mum

— ? u i / .
Write an r/or a.n Sin a Committee box: put a 7 in a Caucus or Member's box.

£22nffl2£3UMXU^£La
Om unly A Autfonoi AfUif* ;cr») 

(Ik.)
h u m , fa. A Socttl StrvKsi (Hm ) 
Jutfcmiy Jud)
UAor A C«rm*re* (tie)
Aeourcet (ks ;
A Jn  (its)
Sum  ATU.fi '( t i)
TnnipofUion itret 
Cthe'-.
0otr.

Ssusuui

noun mtrftcfs

AnoAOftgi (io«)
Bur (bus) •
?*n*wj (inu'tof) (ini) 
Ifadtu mtti) 
uioritr (mifi 
Mnority (nw) d

Au)MTT«n (tut) 
Dwuu frit) 
flftre (M)
B w i  !fcr») 6iyvj« (fcun) 
b*vi«|(OAV)
o»v*, e. (ctu>i
Diva, G. (tligj

Fnk^ner (ft) 
Peaterpo*) 
Qr&en (pm) 
Gftjumcoft (on) 
H»rt»*y(h«n)
Ntn Am)
JKn*S eirtl)
iu% .r.(W )

I KofrlnQ (to )
KoC CtptJ
Xucm* (kwe)

WN‘ TF",

Itongftng)
1 IIMho(etlr)

, ^Sl fySr- Ww)
UOlOt n̂u) 
Vkwe# (mot) 
Mwdor (fnuf) 
NevlfTf (VV)
NliMu'(rie)
Cp*n(ogi) 
Pames (p*o 
PhAip*. a. (pAg) 
Pattr;p©) 
AcWronfreW 
PottM/fl (<«; 
Sender! .'tan) 
fhtm tiii frv) 
Toorey (»*) 
Vei*y(ve*j 
WHamt ;«fT) 
W thM t)

Enter a bit! number and check one box ba low  OR  enter a subject

Senile memoe-s

A atm* (id*)
V yvw  fornt

/* 0 uncan (dun)
C U  (el)
Fran* (Jra)
Of eon (on)
Haiforo (rut)
norfman fhoT)
KeOy. T. (k*l)
tem»n (Urn)
uneefn (nn)

s UBaf (ml)
Pearce (po*)
PtiiWpi. «i (prfl
M garfM )
8*lo (|tf)
6 harp (tf»)
Taylor (OrV)
Torjofvn Oor)

l j
Zneml (*»)

W M/A<Rr^>
lii U j & C i F '

and check one:
9>«oort 

SZ  Cbeee* ORAmend
Sie jK t

r >«4 pn» MUT W tuWEinm  BMW, w U 4 l t M M a * t v .  fftv "o r  ff.wt. a*  »  Mow ycurrCM  » tm  UO
n»m a«t»t. you wwjfi U na ewaj M w ei too* n r |  o r e>< »na aw egje te  try w p tj j jg j j j

' X  a p t P ^ 3 ^ -  L rV ^- 5 i f e » u .  - r . ! r i 'tS & A S M te .
. i z > r d t / e  V i o / c f i c r  l A j / f A -  6

M r o f e m f c J  j f i l s o . n u  . . . ir u y r i/i /A
A fa \L M  . f  o i/i .t-D

w o k p c m -h ) . . i i y r f r b t g e r W  "
n x t / 7 c r
ttS K  J . h e r  . 1 . . O

*4

10

10’d 1821852Z.06 ’OM Mi Oil HOyaDHONW
1

J

« :3 l CHfl 96-32-HW



T H E  F O L L O W I N G  D O C U M E N T ( S )  
H A V E  B E E N  R E F I L M E D  T O  

A S S U R E  L E G I B I L I T Y  O R  P A G I N A T I O N

Central Microfilm Services 
Dcpartement o f Education 
State o f Alaska

Rev. 6 98



nu#-uu K. U/

ll£ s . Public Opinion Message *'*- " w* • * .•*. # •
Arwnorag* tagicnUve information Oi*e* (UO)716 W. *th Avenue, Sul* 2C0 Anchorag*. AK 99501 • Phone: 2SI-6'1) P*x 248.1Z«:

?rint your name and address as it appears cn your velar registration card.*«.. MUPMw _ p. 1HH.4 )
POiS*} Vi Vru. wa. \ I IS

X. If, M.

s7 '7 c O  V v fc t l f c  C i r c l e .  f i n - h uef o / g■ n: <& tvv£/ D»t*9f

-----------V v E i / . t f . t . C .  1
r a E  Write an H or an S in a Committee box; put a •) in a Caucus or Members box.

Cerynifl;e5i*rnq- r o r g )  
Corw*w:ily * Aeoon*i Aflairi (era) 
*'••***♦ (lk»)
HnUn, Ks, A Soda) Sirneui (Hh) 
Judcmry (Jull
UAor A Convnart* ;ite)
AcSOu/tM (ft*!
A lin  (its)
Sum «to.n !«tj)
Tnnipcitiiwi <U«i 
Ctf*':
Oder;

C a u cm «
AneAOftg* do*)
Bur (tusj •
ftk ta n u  pnudor) (ini)
UatJu (rrrtO 
Ui*grify(fm)
Wfinortty (rnv)

nou*» m»f-twfS
AinMirun uui|
DtJ"M fc»|
Cnc* ,*M) 
B w iM  
Oi/tf* (fcun) 
0*v**(04V)
Otvu, B. (aab) 
Otva. G. (Ciq) 
enw(*rt) 
Fwmocin (ft)
Ae*t*rfM) 
0**n Lum) 
G~ii*«axt (on! 
H«**y(h*n) 
N*r\0v«) 
JmMCffarr) 
K«fty.P.(W) 
Kert/mg (to) 
KoCOttt)
KKXfU (kvo)

$ -tr”

I C"9)
klirina (aitlr)
^ n r  (nwr) 
UtMtt̂ maa) 
VtUtf 4tto«) 
MvdarffnU) 
Spifll (JV«0 dyixui' îc) 
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March 18. 1997

Reference: Senate Bill 141 
Dear Senators,

After reviewing Senator Greens bill to arm victims with guns, I find it very 
reactionary.

I thought the whole idea in our country was to stop the violence and teach 
adults and children better skills around the whole issue of anger. Do you honestly 
think it will teach non-violence to just arm more people to shoot other people to solve 
problems?

Wouldn't it be a more positive thought to teach children from early kindergarten 
about conflict resolution, and then continue teaching it all the way through school? 
Wouldn’t it make more sense to help children in dysfunctional families so that they 
don't feel like they have to use force and control on other people to get what they want 
or need in our society. Doesn’t it make sense to make games people play more fair 
and less win/lose so everyone feels better about playing. If we continue to teach and 
preach violence and control as a way of life then we certainly will "reap the whirlwind", 
we. already are, aren't we learning anything?

I definitely oppose SB141 . Violence and control have become a way of life in 
America, we need to learn ...

Ails '(j 
"  .

/ ,V ." -
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Ans'd.

a d v o c a t e s  f o r  v i c t i m s  o f  v i o l e n c e

Date: March 18, 1997 
To: Senator Green 
From: Debra Pexa 
Re: SB141
I am writing in response to Senate Bill 141, introduced on Friday, March 14th. I have 
grave concerns about weakening existing laws on concealed weapons. I am 
especially concerned about the provision for victims of domestic violence to gain 
permits to concealed weapons. I strongly oppose any measure that provides for 
violence as an answer to violence. What message does this send to our children? To 
our community? As a state, Alaska must have the foresight and vision to address the 
underlying causes of domestic violence in our society, rather than implement band-aid 
measures which will only perpetuate the cycls of violence. Please reconsider this bill.

P.O. Box 524 • Valdez, Alaska 99686 
24 Hour Crisis Line (907 ) 835-2999 - Office (907) 835-2980

Sincerely,

Debra Pexa 
Executive Director

Member • Alaska Network on Domestic Violence and Sexual Assault •
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Whai would liappcn i f  essentially all adults who passed a background 
check and safety test could qualify for a permit to carry a concealed 
handgun? About one-third o f all states have adopted laws or practices that 
enable persons who arc legally allowed to possess a handgun in Ihcit own 
home to be eligible for a license to carry a concealed handgun for protec­
tion. The laws require that after passing a background check (and 
sometimes a firearms safety class), eligible persons must be granted Ihe 
permit i f  (hey apply. I f  the application is rejected, Ihe burden o f proof is on 
the non-issuing sheriff, police chief, or judge to show that an applicant is 
either unqualified or a danger to public safety. Typically, about one to four 
percent o f a state’ s population decides to obtain such a permit.1

This Article examines how these laws have been written to satisfy 
concerns about public safety. The Article specifically investigates the 
concern that more permits will lead to more needless killings. After analysis 
o f all available data, the Article concludes that concealed carry laws can be 
enacted by states with little fear that such laws will compromise public 
safety. In some cases, such laws may even enhance public safety.

I. A Short History op Concealed Handgun Permits

In most o f the United States, laws prohibiting concealed carrying o f 
handguns without a permit are relatively recent. While some antebellum

I See infra Part II.
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In most o f  the United States, laws prohibiting concealed canying o f 

handguns without a permit are relatively recent. While some antebellum 
statutes did address concealed carrying, they did so by outlawing the 
practice entirely, rather than by setting up a system under which concealed 
canying would be lawful only with a permit. These statutes usually had no 
exemptions for sheriffs or other peace officers, even when on duly.5 
During the 1920s and 1930s, many states adopted "A Uniform Act to 
Regulate the SrIc and Possession o f Firearms." This model law, adopted by 
the National Conference o f  Commissioners on Uniform State Laws and 
supported by the National Rifle Association, prohibited unlicensed concealed 
carry.3

Recognizing that at least some civilians would have a legitimate need 
for concealed carry o f  a handgun, most states adopted provisions allowing 
a sheriff, police chief, or judge to issue concealed handgun permits. 
Significantly, such statutes were broadly discretionary; while the law might 
specify certain nvnimum standards for obtaining a permit, the decision 
whether a permit should be issued was not regulated by express statutory 
standards.4

Concealed handgun permit statutes were passed in some parts o f  the 
United States as a method o f  prohibiting blacks from carrying arms. In the 
words o f  a Florida Supreme Court justice, "The statute was never intended 
to be applied to the white population and in practice has never been so 
applied."5

While the motivations behind California’ s concealed handgun statute 
are not as clearly understood, the effect has been similar to frankly racist 
statutes. California’ s legislative research body studied the issue in 1986

2. See State v. Reid, I Ala. 612 (1840). See generally CLAYTON E. CRAMER, For 
the Defense o f Themselves and the State: The Original Intent & Judicial 
Interpretation of the Right to  Keep and Bear arms 76-78 (1994).

3. See. e.g., CALIFORNIA ASSEMDLY OFFICE OF RESEARCH, SMOKING GUN: THE 
Case fo r Concealed Weapon Permit Reform 6 (1986) [hereinallcr Smoking Gun].

4. See infra Pari II. See also. Smoking Gun, supra note 3, at 6-8. For details of 
the talc arrival of concealed handgun statutes in Ihe North and West, see Cramer, supra note 
2, al 172-78, 263-64; Don B. Kales, Jr., Toward a History o f Handgun Prohibition, in 
Restricting Handguns: The Liberal Skeptics Speak Out 7-30 (Don B. Kales, Jr. ed. 
1979).

5. Walson v. Slone, 4 So. 2d 700, 703 (Fla. l94l)(Buford, J.. concurring specially) 
Commenting on Ihe historically racist origins of (he statute. Justice Buford staled:

[The) Ad was passed for the purpose of disarming Ihe negro laborers and lo Ihereby 
reduce Ihe [number of] unlawful homicides . . . and lo give Ihe white citizens in 
sparsely settled areas a better feeling of security.. . . (TJhere has never been, within my 
knowledge, any effort lo enforce the provisions of this statute as lo while people, 
because it has been generally conceded to be in contravention of the Constitution and 
non-enforceable if contested.

Id
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males."4 Because so many victims of violent crime are female or non- 
white, discriminatory granting of carry permits is especially hard to justify.’

Not every state adopted the Uniform Act. Some states had already 
enacted their own statutes.' Vermont adopted no  statute prohibiting 
concealed carry of handguns, at least partly because of the Vermont 
Supreme Court's expansive reading of the Vermont Constitution's 
protections in S late  v. Rosenthal.'' Even today, Vermont has no laws 
prohibiting or regulating concealed carry except “with the intent or avowed 
purpose of injuring a fellow man . . .  ,"10

A. M ode rn  D isc re tiona ry  Perm its

In many jurisdictions which continue to retain unlimited administrative 
discretion, abuse of discretion is common. Conversely, persons granted 
permits are often politically influential, rather than the people really in need 
of carrying firearms."

Denver Police Chief Ari Zavaros slashed Ihe number of carry permits, 
granting only forty-five permits in a city of one-half million people." 
Detective William Phillips, the administrator of Zavaras’ permit program, 
explained that only applicants with a "true and compelling need" could be 
granted permits, "Just because you fear for your life is not a compelling 
reason to have a permit,” he elaborated." After Chief Zavaras retired, he 
admitted that he carries a handgun almost constantly. "Now, when 
wandering around Denver, I very rarely go without one."'4

Denver talk-show host Alan Berg was Jewish, passionate, highly 
provocative, and fond of insulting people with whom he disagreed. When 
Berg began receiving death threats from white supremacists, he went to a 
local police department to apply for a handgun carry permit. The police

6. SMOKINO Gun, supra note 3, at 2.
7. According to the FB I, 49 .6%  o r  murder victims in 1991 were black. Federal 

Bureau of Investioation . U niform  Crim e Retorts for the U n ited  S tates 1991 16 
IN. 2.4 (1992).

8. At least one slate, California, replaced an existing statute with Ihe Uniform Act. 
See Statutes of California  and  Amendments to  the Codes Passed at  the Fo r ty - 
Second Session of the Leg islature 2 2 1 (1917 ) (comparing the 1917 California concealed 
handgun statute and the Uniform A d adopted by California in 1923).

9. 55 A. 610, 6 1 1 (V I. 1903).
10. V t. S ta t . Ann. tit. 13, § 4003 (1974). The statute also prohibits the non­

authorized carrying o f  a “ dangerous o r deadly weapon" within Ihe confines and grounds o f  
•tale Institutions. Id.

11. See infra Pan II.
12. Steve Gunsss. Cops Gel Tougher nn Gun Permits, D enve r P o s t, Apr. 24, 1988,

a tA I .
13. Id
14. Id.
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chief attempted to dissuade Berg and finally rejected his application. 
Shortly thereafter, Berg was assassinated by members of the Aryan 
Nation." No one will ever know whether, had Berg been armed, he might 
have frightened off his murderers. What is known is that Berg was unarmed 
and was speedily killed.

From 1984 to 1992, in the City or Los Angeles police administration 
refused to issue any permits. In a city of over three million people, not one 
person was found needful of a handgun permit. The Los Angeles policy 
changed, however, on June 28, 1992. The new police chief, Willie Williams, 
twice failed practice versions of the POST (Police Officer Standards and 
Training) lest. As a result, although he could retain the appointive position 
of police chief, Mr. Williams could not legally qualify to be a police officer 
in Los Angeles. Nonetheless, Mr. Williams was issued a concealed cany 
permit, the first civilian since 1984 to be so honored. The City of Los 
Angeles was subsequently sued for its discriminatory handling of permits; 
the City settled before trial, promising lo issue licenses on the basis of 
need.14

Despite the City's agreement to the settlement, only five permits were 
issued in the ensuing nine months. Three permits went to government 
employees, and two went to private attorneys. On the basis of the absence 
of a "compelling" need, a permit was denied to a jeweler who I) routinely 
carried large amounts of jewelry and valuables, 2) had been burgled, 3) had 
received police-documented death threats from a criminal he had helped to 
apprehend, and 4) had passed a defensive handgun class."

Licensing in the rest of California is similarly haphazard and local 
officials enforce their own criteria in determining who is qu a lif ie d  to 
exercise the p r iv ile g e  of self-defense with a firearm." For example, in 
addition to other requirements, the police department of Escalon, California 
requires applicants to pass a written exam wilh questions such as the 
following:

The shock of firing may on occasion place nn unusual stress on Ihe gun 
resulting in damage or n need for adjustments. Which of the following 
pans arc likely to require attention after firing:

15. SrErtiEN Singular, Talked to Death 142 (1987 ). The police department in 
question was in Englewood, a suburb o r  Denver.

16. Patrick McGrcevy, Permit Rules on Concealed Guns Eased, DAILY NEWS (Los 
Angeles). June 30, 1993, at I.

17. John Hurst, LAPO's Tight Control on Gun Permits May Prompt New Lawsuit,
I..A . T imes . June 25, 1994, nt A30, A 3I.

18. In Los Angeles County, a female private detective was disqualified from 
obtaining a permit because o f  her gender. Paul II, Blackman, Currying Handguns for 
Personal Protection: Issues o f  Research and Public Policy 9 (paper presented at annual 
meeting o f  the American Society o f  Criminology, San Diego, Nov. 13-16. 1985)
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• ihe screws of the face plate
• the ejector rod if revolver
• the firing pin
• all of the above.14

Such questions are equivalent to conditioning the issuance of a driver's 
license on passing a test for becoming an auto mechanic.

In New York City, cany permits are arguably awarded on the basis of 
political and social influence. Permits have been awarded to the following 
individuals:

• Laurence Rockefeller (a gun control advocate whose justification 
for the permit was "carry large sums of money")

• Gun prohibition advocate and New York Times publisher Arthur 
Ochs "Punch" Sulzberger (justification: “carry large sums of 
money, securities, etc.")
Brady Bill advocate William F. Buckley (whose first application 
cited his need for "protection of personal property while traveling 
in and about the city")

• The husband of Dr. Joyce Brothers (Dr. Brothers has written that 
gun ownership is a sign of sexual dysfunction in males.)10

• Celebrities including Bill Cosby, Howard Stem, and publisher 
Michael Korda.21

Olher licensees include an aide to a city councilman widely regarded as 
corrupt, several major slumlords, a Teamsters Union boss who was a 
defendant in a major racketeering suit, and a restaurateur identified with 
organized crime and alleged to control important segments of the hauling 
industry.25

Conversely, permits are generally not awarded to persons in genuine 
need of carrying firearms. For example, crime victims are denied permits 
even though they are cooperating wilh the police, will testify against a 
criminal, and arc receiving death threats from Ihe criminal. Such persons 
will not even have their permit applications for home handgun possession 
processed within the required six months. And while being a publisher of 
a respectable publication such as the New  York Times or N a tion a l Review

19. NRA Ins:itute for Legislative Aclion, Report. Mar. 23, 1994 (Sacramento. Cat.) 
(on file  with authors).

20. Permit 29.000 to Pack Guns, D a i ly  News (New York ), June 22. 1981, at I; 
Carol R . Silver & Don B. Katc j, Jr., Self-Defense, Handgun Ownership, and the Indepen­
dence of Women in a Violent, Sexist Society, in R e s tr ic t in g  H andguns, supra note 4. al 
153. See also Susan Hall, Nice People Who Carry Guns, New Y o rk , Dec. 12, 1977, at 38.

21. Susan Lehman, If Punch Sulzberger's Packing Heat, Screw Mogul Fumes, Il'Av 
Not Me? N .Y . OBSERVER, Dec. 21. 1992, at I ;  Colum Lynch, Elite in NYC are Packing 
lleai. B o s to n  G lo b e . Jan. 8. 1993, at 21.

22. W illiam  Bastonc, Bom to Gun: 65 Rig Shots Willi Licenses lo Carry, VILLAGE
VOICE. Sept. 29. 1987. at It. 12.

iMMinfm
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is apparently sufficient in itself for a earTy permit, being the recipient of 
death threats such as "kill the white creep,” “you will be shot," and "This 
is no joke. We are going to kill Al Goldstein," is not a sufficient basis. 
Mr. Goldstein, while the recipient of death threats considered serious by the 
police, is also the publisher or the highly unrespectable Screw  magazine.22

Class discrimination pervades the permit application and approval 
process. New York City taxi drivers, although greatly at risk of robbery, are 
denied gun permits because they carry less than $2000 in cash. Many taxi 
drivers carry weapons anyway. As the courts have ruled, ordinary citizens 
and storeowners in (he city may not receive carry permits because they have 
no greater need for protection than anyone else in Ihe city.24

Not surprisingly, given the problems inherent with a discretionary permit 
system, many people have begun calling for—and many legislatures have 
enacted—laws to regularize Ihe carry permit application process.25

B. The New  Breed O f  Concea led  Handgun P e rm il Law s

Since 1987, slates have increasingly adopted a new breed of concealed 
handgun permit laws that make easier the process for many adults to get a 
permit to cany a concealed handgun. While most residents of these states

23. Lehman, supra note 21, at I.
24. Stalky v. Murphy. N .Y.L .J., Oct. 14, 1971, al 2.

Class discrimination is not limited to New York City. A federal district court in 
California recently upheld Los Angeles County's policy o f  issuing handgun carry permits 
almost entirely to retired police officers and to celebrities. The court found the county's 
policy rational "because famous persons and public'figures arc often subjected to threats o f  
bodily harm." Hickman v. County o f  Los Angeles, No. CV  9 l-5 5 9 4 -R M r(B x ) (C .D . Cal. 
Apr. 21. 1994) (Takasugi, J ). The court's point is obviously correct; but the fad  that 
famous persons who arc subjected to threats o f  bodily harm are legitimately issued permits 
does not prove that nonfamous persons who arc also subjected to equally serious threats o f  
bodily harm can rationally be denied permits. Sim ilarly, the court upheld the policy of 
issuing permits to ex-police officers because they are "particularly well-trained in the use o f  
weapons "  Id The fad  that ex-police may be particularly well-trained docs not provide a 
justification for denying a permit lo  an applicant who can prove that he o r she is as well- 
trained (o r even better-trained) than a former police officer. The case against Los Angeles 
County is distinct from the case against the City o f  Los Angeles, discussed supra text 
accompanying notes 16-17.

25. Courts have sometimes stepped in to deal wilh egregious licensing abuses. For 
example, the Supreme Judicial Court o f  Maine held that Ihe word “ may" in a licensing 
statute means that a police department "must" issue permits to qualified applicants. Schwanda 
v. Bonney, 418  A 2d 163. 167 (Me. 1980). As the discussion on the pages above illustrates, 
however, the judiciary has been unable o r unwilling to stop the rampant abuse o f  discretion 
in many jurisdictions; legislative reform remains the surest, most cITedive remedy for 
licensing abuse.
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are unlikely ever to apply for a concealed weapon permit, the process is a 
matter of choice.16

These more permissive, nondiscretinnary laws invite certain questions. 
Mow many permits have been issued? What happened to the murder rale 
when these laws took effect? How many serious problems developed 
because of the laws? The state-by-state analysis below in subpart I. C. will 
examine (I) the peculiarities of each state's non-discretionary concealed 
handgun permit law and (2) what happened to murder rates before and after 
these laws took effect.

C. Methodology1 f o r  Ju dg in g  E ffects o f  the Law s

Proponents o f  catTy reform have hoped that such laws would reduce 
crime o f all types, including homicide. Reform advocates suggest that crime 
will fall not only because lawfully armed citizens will use guns lo thwart 
criminal attack, but also because the general deterrent effect o f  citizens 
carrying guns will cause some criminals to desist from confrontational 
crime.

The expectation of carry advocates is consistent wilh research performed 
for Ihe National Institute of Justice. When professors James D. Wright and 
Peter H. Rossi interviewed and polled felony prisoners in ten stale 
correctional systems, fifty-six percent of the prisoners said that a criminal 
would not attack a potential victim who was known to be armed. Thirty- 
nine percent of the felons had personally decided not lo commit a crime 
because they thought the victim might have a gun; and eight percent said 
that this experience had occurred "many times.” Criminals in stales with 
higher civilian gun ownership rates worried the most about armed vic­
tims.2’

Nonetheless, opponents of carry reform have argued that reform will 
lead to tragic increases in homicide. While there is a need for further 
research to examine what, if any, effect Ihe carry refomt laws have had or 
crimes such as rape and robbery, the examination of murder rates is a 
reasonable starling point for carry reform analysis. In particular, studying 
the murder rates allows an evaluation of the "worst case” scenario offered 
by carry opponents: that carTy refonn will lead lo increased homicide.

Simply to compare ihe murder rates of each refonn state after the new 
laws took effect to that of the national average is not an appropriate 
comparison. Many of the states that adopted non-discretionary permit laws 
have always been low murder rate slates. Therefore, any comparison that 
fails to see how much murder rates changed  because of these laws will give 
an artificially rosy analysis of the effects of carty refonn.

2fi See injrn Pail II.
27. James D W r io i i t  & P e te r I I . Rossi, a rm e d  and  C ons ide red  D angerou s: 

A S u rv e y  o f  F e lo n s  and  T he ir F irea rm s 149-51 (1986 ).
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An examination of simply whether the murder rates declined after the 
new laws took effect would also be inappropriate because many of the new 
laws took effect between 1986 and 1990, when the murder rates for the 
entire country were on the rise. Titus, to necessarily attach significance to 
a rising murder rate in b reform state when most other states were also 
experiencing a rise would be misleading.

A more meaningful measurement is m urder rate  percentage: What is the 
relationship between the murder rale for a particular state and the murder 
rate for the rest of the United States? As an example, if Florida's murder 
rate for 1975 was 13.5 per 100,000 people per year, and the murder rote for 
the rest of the United States was 9.3 per 100,000 people per year, then 
Florida's murder rate percentage for 1975 was 145%. In other words, for 
every 100 murders per 100,000 people in the rest of the United States, there 
were 145 murders per 100,000 people in Florida. Because the murder rates 
for many states rise and fall roughly in parallel with the rest of the United 
States, Ihe m urder rate  percentage  can be a meaningful measure of how a 
particular state's policies influence the murder rate.

Recognizing that some readers will regard with suspicion such a 
synthetic measure (Disraeli’s epigram—“lies, damn lies, and statistics"— 
comes to mind), we supply graphs for the murder rate of each state and the 
rest of the United States for the years examined.

This study also examines the years in which these laws were passed. 
The logic behind such an examination is two-fold. First, in some cases the 
law took effect part-way through the year, as it did in Florida. Second, the 
deterrent effect of such laws may be related to public discussion of these 
new laws. Thus, some benefit may be witnessed even before a particular 
reform law takes effect, as it increases the criminal’s fear that the next 
victim may be armed.

II. S t a t e -b y -S t a t e  a n a l y s i s  

A. Washington

The state of Washington adopted the Uniform Pistol & Revolver Act in 
1935. In 1961, the state departed from Ihe discretionary permit system, and 
required that if the applicant for a concealed weapon permit was allowed to 
possess a handgun under Washington law, the permit had to be issued.211 
At first glance, Washington’s new policy appears quite remarkable. 
However, a little reflection on the nature of concealed weapons suggests the 
state’s decision reflected a realistic understanding of handgun ownership.

The only circumstances under which a concealed handgun is likely to 
come to the attention of the police are that cither the weapon was drawn, or 
that the person carrying it was searched by the police for some other,

28. W ash . Rev. Code Ann. § 9.41 070 (1 ) (West 1988 &  Supp. 1994).
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presumably criminal reason. If a person is allowed to possess a conccalable 
firearm within the home, practically speaking, that person cannot be 
prevented from c a n y in g  the weapon concealed outside the home. As a New 
York court upholding New York State’s handgun licensing law (the 
Sullivan Act) observed, “If he has it in his possession, he can readily stick 
it in his pocket when he goes abroad."”  If large numbers of handgun 
owners choose to ignore a concealed weapon law, the stnte has only three 
ways of responding: repeal the law, restrict handgun ownership at home, or 
make concealed weapon permits available to nearly anyone who is nllowed 
to own a handgun. Washington State decided to make permits easy to get, 
thus keeping handgun ownership safe and legal.

Washington's statute is astonishingly forceful:
The judge o f a court o f record, the chief o f police o f a municipality, 

or Ihe sheriff o f a county, shall within thirty days after the filing o f an 
application o f any person issue a license to such person to cany a pistol 
concealed on his or her person within this state for four years from date 
o f issue, for (he purposes o f protection or while engaged in busine's, sport, 
or while traveling.

The statute goes on to list conditions that would cause “[s]uch applicant's 
constitutional right to bear arms" to be denied. Among others, these 
conditions include the applicant’s being (I) under twenty-one years old, (2) 
subject to a court order or injunction regarding firearms, (3) out on bail 
pending trial or appeal, (4) awaiting sentencing for a crime of violence, or 
(5) subject to an outstanding arrest warrant for a misdemeanor or felony.11

The same statute also includes provisions for filing a civil suit against 
any agency that wrongfully refuses to issue a license or modifies the 
requirements of the law.” Notably, the s ’tule allows non-residents to 
obtain such permits, although the state has up to sixty days to perform a 
background check on non-residents anu on residents who have moved into 
Washington within the previous ninety days.”

In 1983, Washington made two important changes. First, the licenses 
would be valid for a four-year term, increased from two years. Second, 
license applicants who were improperly denied and who successfully sued 
an issuing agency for wrongful denial would be automatically awarded 
attorneys fees.1*

29. People ex ret Darling v. Warden o f  City Prison, 139 N .Y  S. 277, 285 (N .Y . App 
l)iv . 1913).

30. W ash . Rev. Code Ann. f  9 .41.070 (West 1988 & Supp. 1994)
31. Id
32. /</ § 9.41 .070(11).
33. Id § 9 .4 I  0 7 0 (! )
34 Id {  9  4 1 0 7 0 (1 1 )
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As of 1993 (here were 241,606 licenses outstanding in Washington.11 
Given Washington's population of approximately five million, about four 
percent of the state population have cany permits.14

The effects of the law in Washington State were subtle. As graphs ( I) 
and (2) below show, after the passage of Ihe nondiscretionary issuance law, 
murder rates rose and fell largely in line wilh Ihe national rate. In the two 
years before the new law took effect, Washington's murder rate was 
somewhat less than half of the rate for the rest of the United States.” 
From 1961 through 1982, the Washington murder percentage rales stayed 
between forty-four and sixty percent of the rate for the United Stales. While 
U.S. murder rates dropped in the early 1980s, the Washington murder rate 
percentage continued to rise, reaching a peak of sixty-eight percent of the 
U.S rate in 1988, before dropping back to more normal levels in 1980-82. 
The increased rates were most likely not the result of all those Washingtoni­
ans canying concealed handguns. In fact, the murder rate percentage was 
rising before  the new law took effect. In addition, at least part of the 
increase can be attributed to the actions of one individual, the Green River 
Killer, who murdered at least forty-eight Washington women during the 
years 1982-84.”  Another infamous killer, Ted Bundy, murdered at least 
ten women in Washington Slate in 1974 before moving on to other states.” 
These aberrations must not be allowed to explain too much. The Green 
River Killer's activities stopped in 1984 for no known reason. Meanwhile, 
the murder rate percentages in Washington remained unusually high until 
1989, when they suddenly plunged to levels typical of Ihe period before 
1982.

y  Dili Mackenzie, Paclm' the Heal, OREpONIAN (Portland), Nov 4 . 1993, al At
36 Washington, like Florid* and some other states, issues concealed carry permits

in non-residents, who can use the permit when traveling in Washington Presumably, Ihe 
number o f  nonresident permit holders is not so large as to significantly change the estimated 
percentage o f  the Washington population having a carry permit.

37. Unfortunately, Ihe Uniform Crime Reports program only began to produce
reasonably complete statewide murder statistics in 1959.

38 Andrea Sachs A  Joni II Dlackman, Stalking the Green River Killer, Timi , July
31, 1989, at 57 Many o f  the Green River Killer** victims may not have been identified as 
his victims.

39, See generally STEPHEN (i MietlAtili A  lllH it l AVMESWORtll, THE ONI V I.IVINO 
WttNKSS (1983). While Ted Bundy's bloody path o f  murders perpetrated wilh clubs and 
bare hands also led through Utah and Florida. Ihe elTccIt on murder rites in those states were 
less dramatic In Utah, he did not k ill as many people; in Florida, the murders weie diluted 
in Florida's much larger population Id

Although Bundy did not use firearms in his crimes ami his victims were apparently 
unarmed, citizen gun ownership did come into play al least once m Bundy's career. In June 
1977, Ihe Aspen, Colorado sherilTcalled out ihe/x irre comilalut (ordinary citizens with their 
own guns) lo  hunt for Bundy after he etcapcd from ja il Id
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The slate of Washington remained an alienation for many years with its 
nondiscrclionary permit process. Permits were relatively easy to get in 
many other states, and some courts were prepared to hold that a concealed 
weapon permit was. in some sense, a right guaranteed by state constitu­
tion.40 Nonetheless, the language of many state statutes still allowed state 
officials substantial discretion to deny a permit.41 This practice started to 
change in 1987, when the new wave of nondiscretionary concealed handgun 
permit laws began to appear.

U F lo r id a

Florida’s 1987 reform law set off the modem wave of carry reform that 
has now been copied in many other states.4' Among all the states, Florida 
has collected (he most detailed information about the impact of the carry 
laws. Florida also provides a good test case for the possible negative impacts 
of carry reform.

A state such as Vermont, which has never required a license for open 
or concealed carry, might be expected to suffer few consequences from 
widespread handgun carrying; Vermont already has a low crime rate, is 
relatively homogeneous, and is mostly rnral. Florida, however, has all Ihe 
ingredients for concealed carTy disaster: a high-crime state wilh heavy 
urbanization, a massively overcrowded prison system, and an extremely 
diverse (and oRen tense) ethnic population mix. Reform-related problems 
might be expected to be especially severe in Dade County (Miami), where 
crime and racial tensions are particularly high.

In 1987, Florida adopted a nondiscretionary concealed weapon permit 
law guaranteeing issuance of a concealed weapon permit to any Floridian 
who is (I) at least twenty-one years old, (2) “Docs not suffer from a 
physical infirmity which prevents the safe handling of a weapon or firearm", 
(3) has not been convicted of a felony, (4) has not been convicted of a drug 
charge within the preceding three years, (5) has not been confined for 
alcohol problems within the preceding three years, (6) has completed any of 
a number of firearms safety classes, and (7) has not been committed lo a

40. Schubert v DcBard, J98 N E 2d 1339, 1341 (Ind C l. App 1980)
41. Mr. Cramer hat been repeatedly told by New Hampshire gun owners llial 

concealed handgun permit issuance is non-discrelionary in ihe Granite Stale tlowever, while 
New Hampshire authorilic* may issue permits readily, there is nolhmg in Ihe statutes that 
requires them lo  do so Conw jy v King, 718 F Supp. 1059, 1060 n I, 1061 (D  N.H. 1989).

A number o f  Connecticut rcsidenls are also under Ihe same impression While 
Connecticut's concealed weapon permit law does provide an appeal process that appears lo 
he weighted in favor o f  law-abiding citircni who wish a permit, there it nolhing explicit in 
the statute that requires a permit lo  be issued CONN G tN  S ia t  Ann 5 29-28 (West 1990 
A Supp. 1994)

42 Set tn/tn tiibpans II. C. to O
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mental hospital within the preceding five years. A 1993 revision allows 
American citizens who are not Florida residents to obtain a permit that can 
be used when visiting Florida.4'

The Florida reform law essentially ended the power of local law 
enforcement lo deny carry permits for arbitrary reasons. Under the old 
system, for example, a doctor who performed abortions and whose clinic 
had been bombed was denied a permit because he was not in the profession­
al security business.44 The only area of discretion allowed by the Florida 
statute is that a license could be denied if an applicant has been convicted 
of any misdemeanor crime of violence, or is on probation for such a crime, 
within the preceding three years.45 Judges arc required to take the firearms 
safety class, but are otherwise exempt from the remaining requirements.46

The tenor of the national media coverage of Ihe Florida reform was 
echoed internationally by the British newsweckly, The Econom ist. The 
magazine asserted that aRer taking a few hours of training, "Anyone who 
wants to carTy a pistol may now do so."4’ According to The Econom ist, 
the provisions about minimum age requirements, drug abuse, and misde­
meanor convictions apparently excluded no one.

flow many permits were actually issued? From October I, 1987, when 
the new law went into effect, to April 30, 1994, there were 233,870 
applications received. A total of 1019 applications were denied (585 for 
criminal history, 434 for incomplete application). A total of 221,443 licenses 
were issued, of which 124,405 were valid as of April 30, 1994. Many 
licensees did not renew; several thousand applications were cither in process, 
denied and under appeal, suspended, or withdrawn by the applicant.4"

A total of 362 licenses have been revoked. The revocations were for: 
clemency rule change or legislative change (66), illegible prints (10), crime 
prior to licensure (78, of which 4 involved a Rrearm), crime aRer licensure 
(193, of which 18 involved a firearm), and “oilier" (15). Thus, of the 
221,443 licensees, approximately I in 10,000 (I/I00th of 1%) had a license 
revoked for a crime involving a firearm.44

Dade County has compiled even more detailed data. The number of 
permits increased dramatically from 1200 in September 1987 to 21,092 in

43. F la . S t a t . Ann § 790 06(2)<b) lo  (j) (West 1992 A  Supp. 1994)
•14 Walkman. supra nolc 18. at 8-9.
45  Fla St a i Ann . $ 790 0 6 (3 ) (West 1992 & Supp 1994)
46  til § 790 061
47 Cume Armed. TlIF ECONOMIST, Oct. 10, 1987, al .11 The article does preface 

i l\ conclusion by saying, " It u  now legal for anyone except convicted felons, certified 
psycholics and iwicc-convicied drunks lo  carry handguns ." IJ

48 F io r id a  n rr 'T  o r  S ta te . Concealed IVeapuns/Fireiirms License Slalitlleal 
Her’"  f«r Period ItlVI/XI ■ 04/J0/V4 I (1994 )

49  Id
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August 1992. The Dade police kept records of oil arcest and non-arrest 
incidents involving permit-holders in Dade County.30

Hie following incidents of criminal misuse of a firearm leading to a 
conviction and a license revocation were reported: two cases of aggravated 
assault involving a firearm (one of which involved the gun being fired), one 
case of armed trespass of cultivated land, and one case of a motorist 
shooting at another car. In addition to the above firearms crimes, one 
permit-holdcr accidentally attempted to enter the secured area at Miami 
International Airport canying a firearm in her purse, and another individual 
accidentally shot himself in the leg.3'

The Dade police recorded the following incidents involving the 
defensive use of licensed cany firearms: two robbery cases in which the 
permit-holder produced a firearm and the robbers fled, two cases involving 
permit-holders who unsuccessfully attempted to stop and apprehend robbers 
(no one was hurt), one robbery victim whose gun was taken away by Ihe 
robber, a victim who shot an attacking pit bull; two captures of burglars, 
three scaring off of burglars,31 one thwarted rape, and a bail bondsman
firing two shots at a fleeing bond-jumpcr who was wanted for armed
robbery.33

The combined Florida/Dade reports thus show the following:
• A very small number of permit holders were convicted of 

perpetrating crimes with firearms.
• A relatively larger, but still small overall number of permit 

holders used their firearms to thwart or attempt to thwart crimes.
• Not a single permit-holdcr intcrveneJ in on incompetent or

dangerous manner, as by shooting an innocent bystander by
mistake.

From the enactment of the 1987 Florida carry reform until August 31, 
1992, the Dade County permit incident tracking project provided the most 
detailed information available about actual incidents involving carry permit 
holders. The tracking program had been created as a result of intense fears 
among some police administrators about the consequences of the carry 
reform law. The program was abandoned in the fall of 1992 because of the

50. M etso  D adb Po u c b  D ep 't , Aug. 31, 1992. at I (untitled report).
31. Id at 2-7.
52. Id. Some o f the burglsriei occurred in the victim's home, ■ place where a 

concealed cany permit would not be necessary. Arguably, Ihe greater fam illBrily wilh 
fircamu encounged by the carry law might havt made some o f  the burglary victims more 
proficient with firearms.

53. A sample incident reported, “ Victim thwarted a robbery. While at an intersection
Ihe subject approached her vehicle, produced a knife and demanded her money. The victim
mired a .32 caliber handgun and stated. 'Let's see which is fastest, Ihe bullet o r Ihe
knife,' at which lime the subject fled on foot." Id. at 6.
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rarity of incidents involving cany pennit holders and the subsequently 
diminished concern on the part of law enforcement administrators.

The very fact that negative incidents involving permit holders were so 
rare as to not be worth counting is evidence of the lack of negative effects 
of carry refonn. Representative Ron Silver, the leading opponent of 
Florida’s curry reform, graciously admitted in Novembe- 1990: “There are 
a lot of people, including myself, who thought things would be a lot worse 
as far as that particular situation [cany refonn] is concerned. I'm happy to 
say they’re not."34 John Fuller, general counsel for the Florida Sheriff 
Association, stated, “I haven’t seen any instance of persons with permits 
causing violent crimes, and I'm constantly on the lookout."33

Based on the reports of incidents known to the police, the Florida cany 
reform law appears to be a net plus for public safety. This result becomes 
even more lopsided if one believes (hat the persons who committed crimes 
with their licensed firearms probably would have committed the same crimes 
even without a license. Nonetheless, the sum of known incidents does not 
reveal everything that would be desirable to know. Not all crimes are 
reported to the police. As a result, a number of crimes perpetrated or 
thwarted by permit holders never come to the attention of the police. 
Accordingly, a look at the overall trends in Florida murder rales gives an 
additional insight into Ihe effects of the reform law.

Of all the states that enacted concealed carry reform, Florida shows the 
most dramatic change. As graphs 3 and 4 indicate, Florida's murder rate 
from 1975 to 1986 was between 118 and 157% of the murder rate elsewhere 
in the United States. After the passage of Florida's law, the state's murder 
rate began declining rapidly and consistently. The decline provided 
dramatic contrast lo the increase in murder rates experienced in the rest of 
the United States. By 1991, Floridians were less likely to be murdered than 
people elsewhere in America.

Greater safety for Florida residents and American tourists may be a 
factor behind the recent and sensationalized criminal attacks on foreign 
tourists. These tourists stood out because of the distinctive rental car license 
plates that Florida issued until only recently. The head of the Florida 
Department of Law Enforcement suggests that unlike Florida residents or

54. Michael Warren, Concealed Weapons Owners No Trouble. O a in e s v i lle  SUN, 
Nov. 4, 1990. al IA , I2A .

55. Police Say Concealed Weapons Law lias Not Drought Rise in Violence. PALM 
Beach P o s t, July 26, 1988, al 7 (views o f  executive director o f  Florida Chiefs o f  Police and 
an official wilh Ihe Florida Sheriffs’  Association). See also Concealed Weapon Law 
Opponents Still Searching for Ammunition. FLORIDA TlMES-UNiON, May 9, 1988, al A I 
(Florida Chiefs o f  Police efforts lo  document problems in every police department in the stale 
results in finding none)
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American tourists, foreign tourists were targeted because they would 
certainly be unarmed.56

C. V irg in ia51

Virginia’s concealed weapon statute was modified in 1988.5* The 
changes were not quite as explicit as the Washington or Florida statutes. 
Nevertheless, the statute’s intent remains clear:

The court, alter consulting the law-enforcement authorities of the county 
or city and receiving a report from the Central Criminal Records Exchange, 
shall issue such permit if the applicant is of good character, has demon­
strated a need to enrry such concealed weapon, which need may include 
but is not limited to lawful defense and security, is physically and mentally 
competent to carry such weapon and is not prohibited by law from 
receiving, possessing, or transporting such weapon.”

Because some judges continually refused to renew permits, the law was 
nmended in 1992 to require judges to renew permits "unless there is good 
cause shown for refusing lo reissue a permit."60

Virginia has no centralized data base of concealed weapon permits. One 
must contact each of the 123 circuit courts in Virginia in order to determine 
how many permits are currently issued.61

As indicated in graphs 5 and 6, Virginia witnessed a dramatic decline 
in murder rate percentages during the first year following reform. This 
decline was short lived as the murder rale percentages returned to levels 
typical of the period before the law. However, one explanation of this 
return may be the fact that Virginia borders Washington, D.C. As a result, 
some of the increase in rales may represent spillover of rapidly increasing 
crime from the District of Columbia, where handgun possession is almost

56. Doyle Jourdan, head o f  ihe Florida Department o f  Law Enforcement, observed, 
"The bad guys arc not stupid. They understand that a tourist from Germany is far less likely 
lo come back here and testify against them in court, and they know (hat these people carry 
large amounts o f  cash, don’ t have weapons and are generally not that well aware o f  where 
they're going "  Larry Rohlcr, Miami Unnerval hv a Tourist's Killing, N .Y . Times. Sept.
12. 1*293. al 26

57. The story o f  the remaining stales is essentially the same as Washington and 
Florida. In general, the adoption o f  concealed carry reform did not lead to a noticeable 
increase in the homicide rate. In a few cases, the homicide rate dropped, but Ihe drop cannot 
be necessarily tied to the new law. Readers in a hurry may wish lo proceed directly lo  the 
"analysis" section. Sre infra subpart 110.

58. Va . C’oue  ANN. § IR 2 -203(D ) (1988 & Supp 1994).
59. Id
60 Unlike the other nondiscretionary permit laws, Virginia’s statute does not specify 

a maximum lime limit in which an applic.:ion must be processed Id.
61. Letter from John B. Russell, J r . O/Ticc o f the Attorney General, Commonwealth 

o f  Virginia, to author Cramer. Oct 14. 1992.
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entirely outlawed.61 Moreover, the Virginia Legislature has revised its 
statutes several times to make it clear that judges really are  supposed to 
issue permits.61 The need for repeated revision suggests that while the law 
required issuance of permits, many judges effectively nullified it by using 
unauthorized discretion.

While the law is currently applied as written in most of Virginia, in the 
two counties of Virginia closest to Washington, D.C., carry permit 
applicants must ofien spend thousands of dollars in legal fees to force courts 
to issue permits according to legislative command.64 Thus, where permits 
are arguably Ihe most needed, they are the least available.

D. Georgia
Georgia's concealed weapon permit law was somewhat ambiguous 

prior to 1989. One part of the concealed weapon statute states, “The judge 
of the probate court of each county may . . .  issue a license . . . ,”6S In 
contrast, a later portion specifies:

Not later than 60 days after Ihe dale of the application Ihe judge of the 
probate court shall issue the applicant a license to carry any pistol or 
revolver if no facts establishing ineligibility have been reported and if the 
judge determines the applicant has met all the qualifications, is of good 
moral character, and has complied with all the requirements contained in 
this code section.46
Other portions of the statute specify that licenses shall not be issued lo 

anyone under twenty-one,61 a fugitive from justice, or anyone awaiting 
court proceedings for a felony or "forcible misdemeanor. 66 Also disquali­
fied is anyone placed under supervision by a court within the last ten years 
for a "forcible felony," or the last five years for a "forcible misdemeanor or 
a nonforcible felony,"69 or hospitalized fbr alcohol or drug treatment in Ihe

62. Handguns registered in Washington, D.C before 1976 may lawfully be possessed 
under a "grandfathering" clause. However, carry permits arc impossible for ordinary citizens 
to obtain, and even guns kept al home must be locked up, greatly reducing their defensive 
utility.

63. See supra notes 59-60 and accompanying text.
64. There are approximately 10.000 carry permits tn Virginia, but in Fairfax County 

(next to Washington, D  C ), only three permits were issued during 1990-91. Carlos Santos, 
10,000 in State Legally Carry Concealed Guns, Richmond T im es-D ism tcii, Oct. 3. 1993. 
at A I. Prince W illiam County, also in northern Virginia, issued only seven permits during 
1990-91. Tidewater Dominates l.lsl for Gun Permits, AP, Sept. 30, 1993

65. GA. CODE Ann . § 16-11129 (a ) (1992 & Supp. 1994) (emphasis added)
66. Id § 16-11-I29(d ) (emphasis added).
67. Id § l6 - l l - l2 9 (b X I ) .
68. W § 16-1 l- l2 9 (h K 2 )
69. Id § 16-1 l- l2 9 (b X J )
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last five years.70 Anyone convicted of any sort of manufacturing, distribu­
tion, or possession of a controlled substance is likewise ineligible for a 
license.71

Whether or not the issuance of a permit was discretionary remained a 
question. The use of "may" in one place suggested issuance was discretion­
ary. Yet the language "shall issue” suggested nondiscretionary issuance. 
The Georgia Attorney General resolved the question in 1989 by issuing an 
opinion holding that a judge “has no discretion to exercise, but must issue 
the permit unless provided with information indicating the disqualification 
of applicant."77

The effect of the 1989 reinterprclation of Ihe Georgia concealed weapon 
permit law was inconclusive. About 11,000 people in Ihe Atlanta area now 
have permits.71 As indicated in graphs 7 and 8, the Georgia murder rate 
fell 16% during 1989-92, while Ihe rest of the United States experienced a 
1.6% increase in murder rates. This contrast might indicate that the new 
interpretation of the law acted in a positive way to reduce the murder rate, 
relative to what the rate might otherwise have been.

One must not draw this conclusion too hastily, because examination of 
Georgia murder rates for the years 1975-88 shows a rather dramatic and 
otherwise unpredictable variation in the relationship between Georgia and 
U.S. murder rates. Examination after a few more years may provide nn 
opportunity to evaluate more clearly the effectiveness of the change in Ihe 
Georgia law. The most cautious conclusion to be drawn is that Ihe change 
at least did no harm. More optimistically, the change m ay have reduced 
murder rates.

E. Pennsylvania

Pennsylvania took action in 1989. While not as explicit as Florida's 
law, or as forcefully worded as Washington's, the Pennsylvania reform put 
some teeth into the Pennsylvania Constitution's “right to keep and bear 
arms" provision. The requirements include that Ihe applicant be twenty-one 
or over; have no drug convictions, no convictions for crimes of violence, no 
prior mental hospital commitments; not be addicted to "marijuana or a 
stimulant, depressant or narcotic drug"; not be “a habitual drunkard," 
convicted of a felony, or awaiting trial for a felony; an illegal alien; and not

70. A7 § l6 - l l - l2 9 (b K 4 )
71. Id § 1 61  l-l29 (bX5M A ). The maximum fee fo r processing is set al 530. Id

§ 16-11-I29 (c )(2 ),
72. Op. Att'y Gen NO 1189-21 (Aug. 25, 1989); G a CODE ANN. 5 16-11-129 

Compiler's notes
73. As o f  December 1993, Ihe permit figures for four major counties were Cobb

2920, DeKalh 3050, Fullon 3100, and Gwinnell 2299. Mike Fish. Atlanta Celebrities
(quietly) Tuting Cum, A t la n t a  JOURNAI.-CONSTITUTION, Dec. 12, 1993, al A t . A I4
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be dishonorably discharged from the U.S. military, ora fugitive from justice. 
Non-residents are eligible for a concealed weapon permit on Ihe same basis 
as residents, except that the statute requires they must currently possess on 
equivalent permit in their home stale, provided such permits exist.74

Some discretionary authority remains, however, A sheriff can refuse a 
permit to *'[a]n individual whose character and reputation is such that the 
individual would be likely to act in a  m anner dangerous to p u b lic  
safety."”  While the emphasized phrase is not defined anywhere in the 
statute, the law does state:

A license to enrry a firearm shall be for the purpose of canying a firearm 
concealed on or about one’s person or in a vehicle and shall be issued if, 
oiler an investigation not to exceed 45 days, it appears that Ihe applicant 
is an individual concerning whom no good cause exists to deny the 
license.74

Accordingly, the burden of proof seems to fall on the sheriff to show good 
cause ior refusing a permit.

One unique feature of the Pennsylvania law is that in a city of "(he first 
class"—i.e., Philadelphia77—the chief of police retains the authority to 
deny a permit unless "the applicant has good reason to fear an injury to the 
applicant's person or property or has any other proper reason for carrying 
a firearm and that the applicant is a suitable individual to be licensed."7* 
In practice, "suitable individual to be licensed" could mean a politician or 
other person wilh political influence. Nonetheless, permits issued elsewhere 
in Pennsylvania are statutorily valid in Philadelphia.70

As of January 1992, 362,142 cany licenses were issued in the stale. In 
other words, about three percent of Pennsylvanians had a permit.10

The Pennsylvania results are primarily interesting because even though 
Philadelphia is expressly exempted from nondiscretionary issuance of 
permits, permits issued elsewhere in the slate are good in Philadelphia. 
Graph 9 shows no significant difference in Pennsylvania murder rate 
percentages after adoption of the new permit law. The murder rate

74. Pa . Cons . Stat . Ann . § 6109(e ) (West 1983 i t  Supp. 1994).
75 Id }  6109(e) (emphasis added).
76. Id.
77. Pa . S ia t . ANN. § 101 (Wesl 1974 i t  Supp. 1994) defines the classes o f  cities 

based oil population. Only Philadelphia currently qualifies as a city o f  "the first class" by 
having a population above one m illion; the next closest city, Pittsburgh, is declining in 
population.

78. Pa. CONS. Stat. Ann. § 6109 (e )(2 ) (West 1983 &  Supp. 1994),
79. Id § 6109(a).
80. As wilh the slate o f  Washington, the number o f  non-residents issued permits is

presumed not large enough to significantly change the estimated percentage o f  Ihe 
Pennsylvania population which has obtained a permit
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percentage rose slightly during 1989-90. In 1991, the murder rate 
percentage declined, but then returned in 1992 to near the 1989-90 level.

As graph 10 indicates, however, when we plot the murder rates for 
Philadelphia by itself or for the rest of the state (excluding Philadelphia), the 
results arc puzzling. Philadelphia experienced a small rise in murder rates 
in 1990, followed by declines during 1991-92 to below the 1989 level. In 
contrast, the murder rates for the rest of the state declined slightly in 1989, 
increased slightly in 1990-91 and leveled off in 1992. This result roughly 
paralleled what happened to murder rates in the rest of the United States. 
Because murder rates in most of the rest of Pennsylvania are very low, and 
the need to carry a concealed weapon may therefore be rare, the concealed 
weapon permit law may not have made much practical difference in those 
areas.

Nonetheless, the 1991-92 decline in Philadelphia, if it continues, may 
suggest some benefit from the increased number of permits being issued 
elsewhere in the state. Does the knowledge that people walking Ihe streets 
of Philadelphia might be from other Pennsylvania cities, where permits are 
readily issued, act as some sort of restraint on Philadelphia criminals? Has 
there been a dramatic increase in the number of Philadelphia residents who 
have taken up residence elsewhere (at least from a legal standpoint) in order 
lo obtain permits? Or, is this decline just another random variation? Only 
time will tell. At a minimum, the easy availability of permits does not seem 
to have made Pennsylvania a more dangerous state.

F. O regon

In 1989, Oregon adopted its nondiscretionary policy for issuance of 
handgun permits. The requirements are similar, though not identical to 
those already discussed. The applicant must (I) be over twenty-one, (2) 
have a principal residence in the county where the application is made, (3) 
have no outstanding arrest warrants, (4) be “not free on any form of pretrial 
release," (5) have demonstrated competence through any of a number of 
firearm safety classes, (6) have no felony convictions, (7) have no misde­
meanor convictions or mental hospital commitments in the preceding four 
years, and (8) not be prohibited by a court from owning a firearm for mental 
illness.*'

The Oregon statute contains an escape clause similar to Pennsylvania’s 
that allows a sheriff to deny a permit:

|l]f the sheriff has reasonable grounds to believe that the applicant has
been or is reasonably likely lo be a danger lo self or others, or to the
community at large, os a result of the applicant’s mental or psychological

81. OR. Rnv. s r x r .  }  166.291 (1993).
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slate, as demonstrated by past pattern of behavior or participation in 
incidents involving unlawful violence or threats of unlawful violence."
The escape clause handles a situation such as an applicant who has a 

history of wandering the streets shouting threats at Martians or pink 
elephants, or gelling into bar fights, but has so far managed lo avoid 
criminal conviction or commitment to a mental hospital. Yet, the language 
is narrowly drawn so that a sheriff would need a "pattern of behavior to 
refuse a permit. If Ihe sheriff simply refused an applicant based on a single 
such incident, that refusal would lead lo an appeal to the courts. If the 
applicant were to win the appeal, the sheriff would be liable for the filing 
fee.11

A unique provision requires the Oregon Slate Police to determine if any 
other states have substantially comparable requirements for issuance of a 
permit. If any such comparable state laws are found, permits from that state 
are to be recognized as valid in Oregon." To date, however, the Oregon 
State Police have refused to recognize any other state's concealed handgun 
law as substantially comparable.

As graphs 11 and 12 indicate, murder rates were already on the decline 
in Oregon when the new law was passed, both relative to the U.S. rate, and 
compared to the 1986 state peak. As a result, it would be unrealistic to give 
Ihe new law all the credit for the continuing sharp decline of murder rates 
in 1990. In addition, while murder rate percentages in 1991 and 1992 
rebounded, examination of the murder rates chart shows this is more a result 
of the sharp decline in the U.S. murder rate in 1992, rather than because of 
a dramatic increase in the Oregon murder rate. Indeed, the Oregon murder 
rate in 1992 was on a par with the rate in 1989 when the new law was 
passed—well below Ihe rate for Ihe three years before the new law.

In Oregon, over 37,000 citizens—about 2% of the adult population— 
now have a cany permit. Women are applying for permits in increasing 
numbers."5 Of the 37,390 Oregonians who have been issued permits, 194 
(about one-half of one percent) have had their licenses revoked; revocations 
have been based on offenses such as shoplifting or assault. No license 
holder has been convicted of a crime involving a gun. Captain F. Sherwood 
Stillman, coordinator of the statewide licensing program, observed, "The 
people who gel these concealed handgun licenses are not people wcshould 
be concerned about having firearms; these arc law-abiding citizens.

82. Id § 166 293(2).
83 Id § 166 274 (8 )
84 Id § I6 6 2 9 2 (4 )(a )
85 Mackenzie, supra note 35. at A I For example, in Multnomah County, police

estimated that 25%  o f  the 1993 permits would be issued to women Id
86. W a t  A 16.
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percent of the rate for the rest of the nation. In the period 1980-89, under 
the old, discretionary concealed handgun permit law, Idaho's murder 
percentage rate had declined, staying in Ihe twenty-eight to forty-eight 
percent range. In the two following years, the murder rate continued to 
decline, reaching nineteen percent of the United States murder rate in 1991. 
Is this result just another statistical fluke of small population?

The murder decline in 1990 could be just the result of Idaho's small 
population causing a random fall in murder rates, similar to the pattern in 
previous years. When (he murder percentage rate fell again in 1991, 
however, one might suspect that progress is being made. Nevertheless, the 
1992 results suggest random variation was the explanation for the 1990 and 
1991 declines.

I. M ontana

In 1991, Montana adopted a statute similar to Idaho's. Whereas the old 
Montana law gave judges considerable discretionary authority to issue 
concealed weapon permits, the new statute was unambiguous and 
nondiscretionary: “A county sheriff shall, within 60 days after the filing of 
an application, issue a permit to carry a concealed weapon to the 
applicant.””

Unlike in Idaho, an applicant must be a resident for at least six months, 
be at least eighteen, and have some sort of state-issued picture identification 
card. The prohibited categories are similar to the other states: those 
ineligible under state or federal law to possess a firearm, those convicted of 
a felony, those with an outstanding arrest warrant, drug addicts (including 
such determinations in civil proceedings), the “mentally ill, mentally 
defective, or mentally disabled," those dishonorably discharged from the 
United Stales military, or those convicted in the last five years100 of 
violating Montana's statutes that prohibit carrying a concealed weapon 
while under the influence, or in a prohibited place, such as a government 
building, bank, or bar.101

Montana has an escape clause similar lo that of Pennsylvania ond 
Oregon. The clause allows a sheriff to deny a permit to an applicant based 
on “reasonable cause" for concern about "the p:-ace and good order of Ihe 
community . . .  ."'01 While the Idaho statute allows the sheriff the 
discretion to require proof of firearms competence, the Montana statute 
requires nn applicant lo complete any of a number of firearms safety 
courses. The statute purposely avoids naming the NRA, by referring to "an 
organization that uses instructors certified by a national firearms associa-

99 Mont Code A nn . 6 45-8-321 ( I9 9 J )
100 /</ § 45 .8 -321 (1X 0
101. /</ § 4S-R-327. -328
102 Id § 45-8-321.

1995] CONCEALED CARRY 703

tion.” Also unlike the Idaho law, the Montana statute refers to the carrying 
of concealed weapons as “this privilege" rather than os a right.101

By the end of 1993, Montana had 1369 residents with carry permits.104 
As demonstrated by graphs 17 and 18, Montana, like Idaho, has a very 
small populace with a resultant "notchy" murder percentage rate. Therefore, 
one should not attach too much significance to the apparent first year’s 
murder reduction, especially since it followed 1990, a year with an 
unusually high murder rate percentage. Nonetheless, the 1991 Montana 
murder rate percentage was Ihe lowest since 1975, and 1992's murder rate 
percentage is near the bottom of the rates for the period 1975-91.105 Only 
time will provide evidence as to (he effects of the Montana concealed 
handgun permit law.

J. M iss iss ipp i

Mississippi adopted a nondiscre.ionary concealed handgun law effective 
July I, 1991. The statute requires an applicant to (I) be a resident of the 
state for at least twelve months, (2) be twenty-one, (3) have no “physical 
infirmity which prevents the safe handling of a pistol or revolver," (4) have 
no felony conviction in the United States, (5) have no drug abuse problem 
(as indicated by commitment to a treatment facility or conviction within the 
preceding three years), (6) have no mental hospital commitments in the last 
five years, (7) "not [have] been adjudicated mentally incompetent," and (8) 
not be a fugitive from justice.106 The use of discretion by the Mississippi 
Department of Public Safety in issuing a permit is limited to one area. If 
a person has been convicted of "one or more crimes of violence constituting 
a misdemeanor" in Ihe preceding three years, the department is not required 
to issue a permit.107

The permit is valid for four years, and the application fee is $100. The 
renewal fee is $50. Unlike many of the other non-discretionary permit laws, 
Mississippi's law includes a long list of places where this permit is not 
valid: police stations, courthouses, public parks, bars, schools, and meetings 
of the Mississippi Legislature.10*

The Mississippi Department of Public Safety had issued at least 7000 
permits as of October 27, 1993.'”  That means .27% of Ihe total popula-

103. Id
104. Concealed Weapons Permits Skyrocket in Montana, GUN WEEK, Mar. 11, 1994,

•t 7.
105. The commcnls about declining United Slates murder rates in 1992 ond Idaho's 

murder rate percentage rise apply here as well.
106 MISS. Code  Ann . § 4 5 -0 9 - i0 l(2 ) (1993 )
107. Id § 45 -09-101 (3 )
108. Id 5 45 09-101(13)
109. Letter from Jim Ingram. Comm’r. Dcp'l o f  Tub Safety, lo Donald Newcomb
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G. West V irg in ia

West Virginia adopted a nondiscretionary permit system as the result of 
its voters adding a right to keep and bear arms provision to the state 
constitution in 1986. A person charged wilh carrying a concealed 
weapon in violation of a state statute challenged the statute on the grounds 
(hat it violated the right given by the West Virginia Constitution to keep and 
bear arms. The plaintiff argued that the law gave too much discretion to 
local government to deny permits. The West Virginia Supreme Court 
agreed."

The West Virginia legislature responded by writing a new concealed 
weapon permit law requiring an applicant to (1) be a U.S. citizen, (2) reside 
in the county where application was made, (3) be at least eighteen, (4) not 
be a drug or alcohol addict, (5) have no conviction of a felony or violent 
crime involving a deadly weapon, (6) be “physically and mentally competent 
to caiTy such a weapon,” and (7) at least for first time applicants, complete 
one of a number of firearms safety classes."

The lower courts were recalcitrant in issuing permits under the new law, 
and applicants who were denied permits appealed. In In re  M etheney,90 the 
West Virginia Supreme Court of Appeals clearly specified that while a judge 
was allowed discretion in determining whether the applicant's purpose was 
actually "defense of self, family, home or state, or other lawful purpose,"9' 
if the evidence showed such to be the case, the judge was obligated to issue 
a permit.”

In West Virginia, the Department of Public Safety maintains information 
on concealed weapon permits. However, the filing system “is manual at this 
time, therefore, it would be virtually impossible to compile the data 
requested."M

Because West Virginia has a small populace, even a single criminal can 
make an enormous difference in the state’s murder rate. As a result, the 
examination of the rate is inconclusive. As shown in graphs 13 and 14, the 
year Ihe new law was passed, West Virginia experienced a dramatic increase 
in its murder rates. That increase was followed by a decline in 1990, and

87. City o f  Princeton v. Buckner, 377 S.B.2d 139. 141-43 (W . V«. 1938).
88. Id. • (  144-45.
89. W . Va . C ooe  ANN. |  61-7-4(») (1992). The statute additionally requires "(t)hnt

Ihe applicant desires lo  cany such deadly weapon fo r the defense o f  self, family, home or 
slate, o r other lawful purpose." Id

90. 391 S.E .2d 635 (W . Va. 1990).
91. See supra note 89.
92. 391 S.E.2d al 638.
93. Letter from T.A. Barrick, W . Va. Dep'l o f  Pub. Safety, lo  author Cramer (Aug.

26 , 1992) (on file  with author).
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increases in 1991 and 1992. The number of murders in 1989 was 121; in 
1990, 102; in 1991, 111; in 1992, 115.

H. Idaho

Idaho's change to a nondiscretionary permit system is more complex 
than most of the other states examined. As originally adopted in 1990, the 
language of the first paragraph was nearly identical to Washington's statute, 
even to the extent of asserting that a "citizen's constitutional right to bear
arms shall not be denied him, unless "* Like the Washington statute,
the Idaho law provided for permits for both residents and non-residents. 
(The provision for non-resident permits was removed, effective July 1 ,1991. 
An amendment effective April 2, 1991, adjusted the formula used for 
allocating the license fee lo the various parts of the government.)95

Even with subsequent amendments, the Idaho statute is somewhere 
between Ihe Washington and Oregon statutes in its liberality. It denies a 
permit to non-residents, anyone ineligible to own a firearm under state or 
federal law, anyone awaiting trial on or convicted of a felony, fugitives from 
justice, drug addicts, those lacking "mental capacity" as defined by Idaho 
law, the mentally ill, grnvely disabled, or incapacitated, as defined by Idaho 
law, those dishonorably discharged from the U.S. military, anyone convicted 
of a violent misdemeanor in the last three years, and illegal aliens.99

There is some discretion in the Idaho statute—but in such a limited way 
as to provide no real obstacle to those over twenty-one. While the first part 
of the statute declares that those under twenty-one are ineligible for a 
permit, a later part provides that a sheriff may issue a cany license to an 
applicant between eighteen and twenty-one if the sheriff feels that good 
cause exists.9’ For an applicant over twenty-one, who is not in one of the 
prohibited categories listed above, the only discretionary authority available 
to the sheriff is that, "the sherifT may require the applicant to demonstrate 
familiarity with a firearm by any of the following [firearms safety classes], 
provided the applicant may select which one . . . .  ’9I The list of available 
firearms safety classes is sufficiently broad—including any NRA fireanns 
safety, training, or hunter education course—that even if a sheriff exercises 
discretion in requiring one of these courses, it provides little obstacle to 
obtaining a permit.

As is typical of states with small populations, Idaho’s murder rale is 
subject to major variations from year to year. As indicated in graphs 15 and 
16, in the late 1970s the Idaho murder rate was as high as sixty-three

94. InAIIOCOOE ANN. § 18-3302 (1987 & Supp, 1994)
95. Id § 18-3302 compiler's notes.
96. Id § 18-3302(1)
97. Id § 18-3302(11).
98. Id h 18-3302(13).
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lion of Ihe state obtained a permit in a little over two years following the 
passage of the new law. Like Montana, Mississippi's experience with 
nondiscretionary concealed handgun permit laws is too recent to meaningful­
ly judge the results. However, as graphs 19 and 20 indicate, one can at least 
conclude that the murder rate did not rise dramatically during the first one 
and one-half years after the passage of the new law.

K. Wyoming

Prior to 1994, Wyoming's concealed handgun law was somewhat 
different from that of most other states. Each county's sheriff was allowed 
to issue permits by discretion, but such permits were often not recognized 
in other counties.'10 As State Senator Mark Harris explained, “I tried to 
gel permits from all the sheriffs along the Interstate from my home to 
Cheyenne [where the Wyoming Legislature meets] and I couldn't."111 As 
a result, Senator Harris introduced legislation to reform the existing 
concealed weapon law.MJ

The usual provisions appear. Applicants must (1) be a resident of 
Wyoming for at least six months, (2) be at least twenty-one, (3) "not suffer 
from a physical infirmity which prevents the safe handling of a firearm," (4) 
be “not ineligible to possess a firearm" under federal law, (5) have no drug 
or alcohol abuse history, and (6) have no mental illness history. The statute 
also requires the applicant to demonstrate "familiarity with a firearm" 
through any of a wide variety of courses listed as acceptable. The Wyoming 
Attorney General's office is responsible for issuing the permits. The only 
discretion allowed in the issuance of permits is (hat applicants may be 
rejected for pleading guilty or no contest to any misdemeanor crime of 
violence in the preceding three years."5

Like that of many of the other states, Wyoming's law allows the sheriff 
of the applicant's residence county to deny a permit if that sheriff believes 
"that the applicant has been or is reasonably likely to be a danger to himself 
or others, or to the community at large as a result of the applicant's mental 
or psychological state, as demonstrated by a past pattern or practice of 
behavior. . .  ." Similar to the practice in Idaho, permits m ay be issued to 
applicants between eighteen and twenty-one at the recommendation of the 
applicant's sheriff."4

(Oct. 27. 1993).
110. WVO. STAT. $ 6-8-104 (1994).
111. Sen M«rk ll« m i, telephone convention  wilh author Cramer, April 1994.
112. W vo . STAT. $ 6 8-104 (1994).
113. Id § 6 -8 .|0 4 (h ).
114. Id § 6-8- 104(g). 0 )

The application fee is $50 plus actual fingerprinting costs, and the 
permit is good for five years. The permit must be issued or denied within 
sixty days of application."5

Perhaps reflective of Wyoming's experience with permits good only in 
the county of issuance, the Wyoming law recognizes permits issued in other 
states, as long as they are issued by "a state agency.”"6 It is not clear 
whether permits issued under the authority of a state law, even if issued by 
a county sheriff, would qualify under this provision.

L. A r izona

Although Arizona has long allowed open carry of handguns, it did not 
have even a discretionary permit system for concealed carry. In April of 
1994, a statute originally intended to prohibit the carrying of guns by minors 
was amended to create a nondiscretionary, concealed weapon permit system 
for adults. The new law requires the Department of Public Safety to issue 
a permit to anyone who is a resident of the state, at least twenty-one, not 
under indictment for and not convicted of a felony, not mentally ill or 
"adjudicated mentally incompetent or committed to a mental institution," 
“not unlawfully present in the United States," and who has completed a 
firearms safety training program approved by the Department of Public 
Safety."’

Unlike many of Ihe other state laws that simply required some sort of 
safety training as a condition of permit issuance, Arizona specifics what 
such training must include. The training must deal with "Ihe legal issues 
relating to the use of deadly force" along with the safe handling and 
maintenance of weapons.1"

Permits must be issued or denied within sixty days. The permit is good 
for four years. Unlike the other state laws examined, the application fee is 
not specified in Ihe statute, but is to be "determined by the director of the 
[Public Safely] department."", There is neither a provision for non­
resident application for a permit, nor a recognition of out-of-state permits. 
Of course, Arizona law does allow non-residents to carry openly without 
need for a permit.

M . Tennessee

In May 1994, Tennessee passed a concealed handgun permit law that, 
while not as strong as some of the other laws considered, is nondiscre-
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I I  S. Id. § 6 -8 -l0 4 (e ). (m ).
116. Id J 6 -8 -l04 (» ).
117. Ar iz . r e v . Stat. Ann . }  13-3112(E) (1994).
118. Id. § 13-3112(N).
119. Id 5 13-3112(F).
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tionary. The revised version of Tennessee Code § 39-17-1315 changes, “the 
sheriff may issue such a permit. . to "the sheriff s h a ll issue such a permit 
. . .  ,"120 Unlike some of the other laws examined, the law does not 
explicitly prohibit the issuance of permits to convicted felons. The law 
rather allows the sheriff to refuse to issue a permit if, “in the sheriff s 
opinion, [the applicant] has a history of instability or physical infirmity,” or 
“poses a likelihood of risk to the public . . ,  ,"12

Tennessee is unique among carry reform states in its requiring an appli­
cant to have liability insurance or a surety bond of at least $50,000. This 
requirement, along with the required completion of a training course in 
firearms, was retained from the prior law.

N. A laska

Like Arizona and Wyoming, Alaska has long allowed the open carry of 
handguns. In 1994, Alaska passed a concealed handgun permit law that, at 
first glance, seems similar to (he other laws examined. However, the Alaska 
version contains some surprising differences. Nonetheless, it is still a 
nondiscretionary permit law.

The qualifications arc quite similar to the previously examined statutes. 
The applicant must be twenty-one, "eligible to own or possess n firearm 
under the laws of this state nnd under federal law,” not convicted or under 
indictment for a felony, not convicted of any of a number of misdemeanors 
within the last five years or currently under indictment for any of those 
misdemeanors, "not now suffering, and [having] not within the five years 
immediately preceding the application suffered" from mental illness, not 
adjudicated "mentally incapacitated," and a resident of Alaska. Anyone 
currently in a court-ordered drug or alcohol program is also prohibited, as 
well as anyone in such a program within the previous three years.1”

Like many of the other states, Alaska's law requires a demonstration 
of competence with a handgun. Unlike the other states, however, the 
certificate of competence must specify the "action type and caliber of 
handgun or handguns" wilh which the applicant has demonstrated compe­
tence. A permit holder may canry a lesser caliber gun of the same action 
type, but not a different action type.124

Like Arizona, Alaska specifics considerable detail about the content of 
the firearms safety course, including knowledge of "Alaska law relating to

120. The statute continues, "The Sheriff may. for good cause and in the reasonable 
exercise o f  discretion, deny a perm it" Tenn. Code Ann. § 39-17-1315 (b )(1 ) (1991 & Supp. 
1994) (emphasis added).

121. IJ. 5 3 9 -17 -13 IS(bH IHC).
122. Id. § 39 -17-13  l5 (bX2).
123. Alaska  S tat . ?§ 11.61.220(b). .2 20 (0 ; 18 65.705 (1994).
124. W. § 18 65.715(a).
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firearms and the use of deadly force.”12* Unlike in all Ihe other slates 
examined, a permit holder must demonstrate competence not only when 
applying for a permit, but also in the twelve months immediately before 
renewing a permit.126

The application fee is to be based on the actual costs of procejsir.g the 
application fee, but not to exceed $125 for original application and $60 for 
renewal.122 Permits are valid for five years. Permits must be issued or 
denied within fifteen days of the FBI providing background check informa­
tion, and the background check reauest to the FBI must be made within five 
days of receipt of the application.21

Permits are not valid in a number of plnces that other states also restrict: 
jails, police stations, courthouses, nnd airline terminals. In addition, Alaska 
restricts concealed carTy in many places where other states provide no such 
restriction: school grounds, "a building housing only state or federal offices 
or Ihe offices of a political subdivision of the state," "a vessel of the Alaska 
marine highway system," "a facility providing services lo victims of 
domestic violence or sexual assault," financial institutions, and residences, 
businesses, or charitable organizations that have posted a sign prohibiting 
concealed carry.'2’

Most interesting of all is the authority given to cities to prohibit 
concealed cany by permitees. To do so, however, at least ten percent of the 
voters (as counted at the last regular election) must petition the city to put 
the matter on the next special election ballot, and a majority must vote to 
prohibit concealed carry.'10

In signing Ihe law, Governor Hickel explained that the decisive factor 
was the women who called his office: “Those that impressed me the most 
were the women who called and said they worked late and had to cross dark 
parking lots, and why couldn't they cany a concealed gun?” 21

The Alaska law certainly suggests less trust in people than many of the 
other laws examined. Most indicative of this lack of trust is the specific 
restriction of the sort of handguns that may be carried concealed. The law 
prohibits Ihe carrying of deningers nnd "miniature handguns."'12 Nearly 
every other state allows the permit holder to decide what sort of handgun to 
carry for self-defense. Alaska requires cany guns to have trigger guards so 
as to reduce the risk of accidental discharge—a not entirely unreasonable

125. IJ 5 18.65.715(a)(1).
126. IJ § 18.65.715(b).
127. Id § 18.65.720.
128 Id § 18.65 700(b).
129. IJ § 18 65.755 (O ral nolicc is sufficient for a residence.).
130 IJ 5§ 18 65 780, .785.
131. Alaska legalise!! Concealed Gunt, N .Y . TIMES, May 29, 1994, § I , al 6.
132. ALASKA Stat. § 18 65 .790 (1994 ) The statute defines miniature handguns as

handguns lacking a trigger guard and having a barrel length o f  3.5 inches or less.
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requirement. Nonetheless, the authors are not aware of a single instance of 
an accidental discharge involving a derringer or other gun without a trigger 
guard in the states which do not specify which type of gun may be earned.

Finally, although two international jurisdictions have changed their 
handgun cany laws recently, data from which to draw any conclusions about 
the effects of these new laws is unavailable. Citizens of Lithuania and 
Estonia are now allowed lo own and carry handguns for protection. The 
laws were enacted in response to the rising crime rates now characteristic 
of most of the former Soviet republics.1”

O. A na lys is  o f  S a te  H om ic ide  D a ta

In the states discussed above, the dire consequences predicted by the 
gun control lobbies were not realized. That the carry laws appear not to 
have had a noticeable impact on the homicide rate in most states—Florida, 
perhaps, excepted—should not be surprising. To begin with, in most of the 
states studied, the general rise and fall of murder rates before the new laws 
took effect roughly approximated the rate in Ihe rest of the country. This 
similarity suggests that changes in murder rates are generally determined by 
national causes.

Many criminologists have suggested that the state of Ihe economy has 
a significant impact on murder rates, and that the mass media's glorification 
of violence plays a significant role in promoting violence.”4 Almost all 
criminologists agree that demographics play a crucial role in crime rates, 
For example, because males in Ihe late teens nnd early twenties age groups 
are disproportionately involved in violent crime—about fifty percent of 
murderers are under twenty-five—as the percentage of the population in this 
age group increases, so will the murder rate.”5 One must also recognize 
the dramatic effects a small number of murderers can have in some of the 
smaller states from year to year. The murder rates of West Virginia, Idaho, 
and Montana are all highly variable from year to year because the popula­
tions are small. A single psychopathic criminal can dramatically raise the

133. Baltics Take Up Arms, AP, Apr. I , 1994.
134. A number o f  studies have examined whether ond how violence in the electronic 

medio promotes violence. Brandon Cenlerwall. Television and Violence: The Scale of the 
Problem and Where lo Go from Here, JAMA. June 10. 1992. at 3059-63 ; Wendy Wood et 
a l . Effects of Media Violence on Viewers' Aggression in Unconstrained Social Interaction, 
PSYCHOLOGICAL Bulletin. May 1991, at 371-83 (one o f  the more detailed recent attempts 
to analyze existing statistical studies o f  the effects o f  television and film  violence on 
children). But see Mary B. Ham's, Television Viewing, Aggression, and Ethnicity, 
PSYCHOLOGICAL Retorts, Feb. 1992, at 137-38 (suggesting that the link is so weak as to 
be undetectable).

135. Bureau or Justice Statistics. Retort to the Nation on Crime and
Justice, 543 (1994 ) (provides information on the relationship between violent crime arrests
and offender age).
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murder rate one year, followed by a dramatic drop when that criminal is 
caught or moves on. As a result, the data of the larger states are more 
useful for judging the effects of Ihe nondiscretionary issuance laws.

What, if any, conclusions may be drawn from the above state-to-statc 
analysis? In Florida, carry reform appears to have done some good and 
perhaps saved a number of lives. Nevertheless, much more detailed 
statistical analysis would be required to isolate with certainty the carry 
reform law as a factor in the homicide rate decline. In Virginia, where 
some judges subverted the clear intent of the legislature, the reform law 
appears to have been ineffective. In Georgia, where Ihe change resulted 
from an Attorney General's reinterpretation of the law, the evidence 
suggests that carry reform may have reduced murder rates. The West 
Virginia results are inconclusive. In Oregon, because the new law took 
effect with murder rales already in decline, it is impossible to determine 
whether or how much the new law contributed to that decline. In Pennsyl­
vania, legal reform may arguably have done some good in Philadelphia, and 
apparently did no harm outside of Philadelphia. The Idaho, West Virginia, 
Montana, and Mississippi results arc inconclusive.

In several of the states, the positive results seem to have been most 
dramatic the year of adoption, wilh results tapering off afterwards. This 
pattern may suggest that the publicity about the law either discouraged 
criminals or encouraged a short burst of law-abiding citizens applying for 
permits.

The most significant, certain conclusion to be drawn is that neither large 
nor small states evidence obvious long-term increases in murder rates after 
passage of these laws. The experience of the carry reform states plainly 
shows that homicide rates will not increase  as a result of crimes committed 
by persons with carry permits. Carry reform legislation may or may not 
reduce the homicide rate, but reform legislation apparently docs not raise the 
homicide rate.

I I I .  A d d it io n a l  C a r r y  R e f o r m  R e s e a r c h

In addition to the state-by-state research discussed above, two other 
research projects have examined the impact of concealed cany laws. One 
study (performed by author Cramer) looked at comparative data from 
California counties. The other study, a master's thesis at a public policy 
school, analyzed crime trends in six states.

A. E ffects o f  D ifferent P o lic ie s  Am ong C a lifo rn ia  Counties

To cany a concealed firearm in California requires a permit.”6 Open 
cany of a loaded firearm is prohibited in cities and the unincorporated parts

136 CAL. Fenal COOE § 12025 (West 1992 & Supp. 1994).
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of many of the more populated counties.'” Even in those unincorporated 
areas where open carry of a loaded firearm is legal, social pressure or police 
harassment can make carrying a gun for self-Jefcnse impractical.

Concealed carry permits (CCWs) are issued at the discretion of the chief 
of police of a city in the county, or sheriff of the county, in which the 
applicant resides. As long as the applicant passes the background check 
provided by the California Department of Justice, a chief of police or sheriff 
may issue a permit.IM

The ideal test of how different government approaches to CCWs affect 
crime rates would be to contrast two counties with comparable policing, 
laws, and demographics, with the only difference being that one county 
issued CCWs readily and the other did not issue them at all. Such a perfect 
test case does not exist; what does exist is an enormous variation in CCW 
issuance rates in California. In some counties, CCWs are nearly unobtain­
able; in other counties, more than three percent of the to ta l population have 
such pe r mi t s . Th e  question remains: Is there any evidence to support 
Ihe notion that where CCWs are easily obtained, guns are more likely to be 
used criminally?

Before presenting the data, consideration should be given to the 
circumstances in which carrying a handgun for self-defense in public might 
be useful. The majority or murders in the United States are unlikely to be 
prevented by wider issuance of such permits. Domestic disturbances turned 
lethal usually do not take place on the streets, except as spillover from a 
fight inside a private dwelling. The homicidal attacks against which 
carrying a gun in public has the most hope of making a difference are those 
committed in the course of some other public felony such as robbery, 
burglary, rape, or kidnapping.

Of the 18,269 murders committed nationally in 1988, about nineteen 
percent were "felony type," one percent were “suspected felony type," and 
twenty-seven percent were classed as “Unable lo determine"—the police 
either do not know who did it, or the suspect or witnesses could not or 
would not explain it.140 Some of (he remaining murders—"Romantic

0 7 .  lit (j 12031.
0 8  IJ. § 12050.
139. See mini nnlc 145.
140 Iiiifhai bureau o r Investigation, Crime in  the United States, 12-13 

(1988 ) (HcrcmaDcr FB I) In a precise legal sense, a "felony murder" is an unintentional 
murder that occurs during a violent felony. For example, a bank robber shoots a gun into 
lire ceiling In gel the attention o f  the customers o f  the bank; the bu ild  strikes a chandelier
which falls on a customer and kills her Under traditional common law rules, Ihe bank
robber would be guilty o l murdcr ("fe lony murder") under Ihe theory that perpetrating the 
violent felony evinced such a disregard for human life that it is fair lo  punish the robber for 
tbe fatal, hut unforeseen consequences o f  the robbery.

"Felony murder" is used in (his Article and in F i ll statistics in a broader sense to 
include a ll murders related to violent felonies, whether o r not intentional. For example, a

1995] CONCEALED CARRY 711

triangle"Argument over money or property," "Other arguments,” and 
"Miscellaneous nonfclony type"— might be preventable by wider issuance 
of CCWs, but only to the extent that these involved stalking-type situations 
or confrontations in public areas. However, to the extent that murders 
involved fights between people who lived in the SBme household, or who 
met in other private circumstances, laws relating to canying of concealed 
weapons would have little impact.

The California study presumes that more civilians canying handguns for 
self-defense will not reduce the nonfelony murder rate: that all the nonfelony 
murders involve fights inside a home or other circumstances where handgun 
carrying would be inclevant. What is left to consider is the twenty peicent 
of murders that nre felony or suspected felony murders. Some felony 
murders are simply not preventable by armed citizens because of the 
weapons used. For example, arson was the method for 258 of the murders 
committed nationally in I988.'41 Similarly, murders committed with 
poison, explosives, and narcotics would seem outside Ihe realm of an armed 
defense solution. But for the ninety-seven percent of felony murders using 
direct physical force—guns, knives, clubs, bare hands, or strangulation, 
a handgun carried on the person of the intended victim or a fortuitous 
bystander at least has the potentia l to save the victim.

As with murder, many rapes do not involve attacks by total strangers 
outside the home. Concealed weapons permits are thus unlikely to help 
prevent either incestuous rape in the home or date rape. However, canying 
of concealed weapons could possibly help prevent rapists who attack 
stmngers in parking lots and other public spaces. Of course, to the extent 
that men continue to obtain concealed cany permits in greater numbers than 
v omen, the impact on rape would be reduced.

The crimes which a concealed handgun carried on public streets has the 
greatest potential to prevent are robbery and the murders which result from 
a robbery. Only 33.4% of reported robberies involve the use of a firearm, 
so an armed potential victim stands an excellent chance of defending himself 
successfully in the remaining two-thirds of robberies in which the perpetra­
tor attempts to use brute force or weapons inferior to a gun.l4> A trained 
citizen could arguably prevail in a fight with a criminal who had a gun, 
because unlike many (rained citizens, few criminals practice with their guns. 
Nonetheless, the citizen's odds of success are obviously higher when he is 
belter-armed than the attacker. In addition, a significant portion of robberies 
take place in public places where the victim's carrying a concealed handgun 
would be relevant. In western states (including California), 49.7% of

street robbery in wliich the robber deliberately k ills the victim in order to eliminate a witness 
would be a "felony murder" for purposes o f  this Article.

141. Id
142. Id
143. W at 21.
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robberies in 1988 were described by the FBI Uniform Crime Reports as 
"Street/highway."144

The final crime to be measured is aggravated assault, a crime which also 
frequently takes place out of doors. Some people have long held as an 
article of faith that the presence of a gun turns a fislfight into a gunfight, 
and battery into at least attempted murder. Accordingly, if the widespread 
availability of concealed firearms permits results in an increase of the 
murder rate, one mechanism might be by the escalation of the seriousness 
of conflicts that begin wilh an aggravated assault. Conversely, if the 
widespread carrying of concealed firearms proves to be a general deterrent 
effect to crime (because criminals do not know which potential victim is 
carrying a gun), then aggravated assault might be expected lo decrease.

I. Permit Issuance In California

The California Department of Justice maintains statistics on issuance of 
CCW3, broken down by Ihe particular police agency issuing the permit.145 
These statistics provide some great surprises. The City of Los Angeles, for 
example, with almost 3.S million people, had no concealed weapons permits 
outstanding in 1989. Note that Table 1 shows concealed weapon permit 
figures by county, not city: all the permits issued in Los Angeles County in 
1989 were issued by either Ihe Los Angeles Sheriffs Department or by one 
of the other cities in Los Angeles County. By contrast, many small 
California cities with populations less than 10,000 had dozens of outstanding 
CCWs.

The study of the relationship between CCWs and crime rates on a coun- 
ty-by-county basis makes sense for two reasons. First, California law allows 
a person to obtain a CCW either from any police chief or the sheriff of the 
county in which the applicant resides. Second, few people restrict their 
activities to the city in which they live. The California study divides the 
state’s fifty-eight counties into three groups: those counties where fewer than 
one-tenth of 1% of the population have CCWs; those counties where .1% 
to 1% of the population have CCWs; and those counties where more than 
1% of the population have CCWs. As used here, “population" means 
everyone living in the county, including large numbers of people who are 
ineligible for CCWs because of age, criminal history, or mental illness.144

The first group is comprised of nineteen predominantly urban or urban 
dominated counties. The number of CCWs in these counties is less than

144. Id. at 19.
145. Californ ia  D ep't of  Justice , Automated F irearm s U n it L icenses to  

Ca r r y  Concealed  W eapons Total (1989). This report provides a ll CCW  numbers 
contained in this Article.

146. A ll county population figures and crime rales are from OFFICE OF THE 
Californ ia  a tto rn ey  G enfral , Crim inal Justice Profile (Statewide) 23-25 (1989).
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onc-tenlh of one percent of the total population. In some cf these counties, 
a criminal faces almost no risk of attacking a legally armed civilian on the 
street. In San Francisco, only 1.5 per 100,000 people have CCWs; in Los 
Angeles County, fewer than 5 per 100,000 people have CCWs. Stated 
another way, each of the following events are about equally likely to occur:

•  A  criminal will attack a Los Angeles citizen who has a permit to 
carry a concealed weapon.

• A poker player will be dealt a straight flush in the first five 
cards.1"

• A randomly selected high school football player will one day be 
the starting quarterback In the Super Bowl.1*

Thus, when a criminal in Los Angeles or San Francisco attacks 
someone, that criminal can essentially ignore the risk that the victim may be 
legally canying a gun: the criminal is more likely to attack an off-duty or 
plainclothes police officer than a legally armed civilian. This probability is 
particularly significant because the first group of counties contains five- 
sixths of the state's population. As a result, the crime rates in these counties 
largely determine the statewide averages.

The second group is comprised of twenty-two counties, in which 
between .1% and 1% of the population held a CCW in 1989. Primarily 
rural, some of the counties, like Fresno and Sonoma, have at least one 
medium-sized city. This group’s major violent felony rates were below 'he 
statewide average, although rape was barely so. In fact, the murder rate for 
this group was the lowest of all three groups of counties. However, the rate 
was not much lower than that of the third group.

The third group is comprised of seventeen counties, in which more than 
one percent of the population has a CCW. These counties arc predominately 
rural with only a few small cities. Most of these counties have so few 
people that crime rates per 100,000 people can be somewhat misleading. 
For example, a single murder can make a county of 3600 people appear 
artificially dangerous. By contrast, some of these counties went all of 1989 
without a murder. In 1989, this group had the lowest rates for rape, 
aggravated assault, and robbery. However, this group had a slightly higher 
murder rates than did the second group examined above. Even so, the third 
group's rate was s t i l l less than sixty-nine percent of the statewide average. 
Even this result may be a statistical fluke, because this third group of 
counties had the lowest murder rate in 1988. To give some idea of how 
smaller sample sizes can affect results, if these seventeen counties had 
experienced seven fewer murders in 1989, the third group would have had 
the lowest crime rates in a l l categories of violent crime. Significantly, more

147, Las Krantz, what tub Odds are 213 (1992 ) (the odds are 72,192 to I ) .
148. Id. at 108 (100 ,000 to I).
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than half the murders committed in the third group were in the two counties 
(Madera and Yuba) having the low est C C W  issuance rates in this group.

Now look at Table 2. Theoretical analysis predicted a correlation 
between a higher number of CCWs and a more effective prevention of 
robbery: and, indeed the liberal issuance counties experienced robbery rates 
that were only fif te en  percen t of the statewide average. The incidence of 
rape was expected to be relatively unaffected by a higher number of CCWs; 
and while rape rates were lower than the statewide average, the difference 
was not dramatic. Finally, murder and aggravated assault rales were about 
one-third below the statewide average, even with all those guns ready to be 
drawn.

T a b l e  I : C a l if o r n ia  C o n c e a l e d  W e a p o n s  P e r m it s  
&  V io l e n t  C r im e  R a t e s

C C W s
per
100,000

Aggravated
Assault

Homicide Rope Robbery

Highly
restrictive
counties

28.3 621.5 11.7 41.5 372.7

Moderately
restrictive
counties

437.5 449.9 6.5 40.4 124.4

Non-
restrictive
counties

1,736.5

|

414.2 7.5 31.3 48.5

California
total

122.5 593.5
!

10.9 ^ 41.1 331.8
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T a b l e  2 :  C a l if o r n ia  C o u n t y  C r im e  R a t e s  
a s  a  P e r c e n t a g e  o f  S t a t e w id e  A v e r a g e s

C o u n t y  Permi t s  Aggravated Homicide ; Rape
Group per 

100,000
Assault

j H i g h l y  less than 105% 
I restrictive 100

counties

I Moderately 100 to 76%
j restrictive , 1,000 
l counties

Non- g r e a t e r  • 70%
restrictive than

i counties 100,000

107%

60%

69%

101%

98%

76%

Robbery

112%

38%

15%

2. What Do the Data Tell Us?

It would, of course, be foolish to assert that the large percentage of 
outstanding CCWs in the third group of counties is the reason for Ihe lower 
rates for aggravated assault, robbery, and rape. These are rural counties, 
wilh dramatically different demographics than the urban counties in 
California. Nonetheless, the correlation between the number of CCWs and 
the lower rates may be a reason. Why are the aggravated assault rates so 
low in these counties where an individual would seemingly have trouble 
walking down the street without passing an armed civilian? Perhaps the 
conventional wisdom— have gun w ill fight—is simply wrong. Perhaps the 
presence of a gun instead causes a great many aggressors simply to 
withdraw from the possibility of fight, because the risk of death is so 
obvious. The above are all suppositions. Nevertheless, even wilh all those 
people authorized to carry guns, the rates for murder, rape, aggravated 
assault, and most dramatically, robbery, were lower than the statewide 
average.

Pul another way, although the percentage of the population who are 
licensed to carry a gun in this third group of counties is roughly analogous 
to Ihe percentage of the U.S. population that watches the Phil Donahue 
show, Ihe murder rate remains quite low.1"  Considering the large number

14V One mil o r  IS households wilh television scis watches Ihe Phil Donahue show. 
hi at 2fd)
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of CCWs outstanding in this third group of counties, i f  greater numbers of 
CCWs are really a threat to public safety, the other factors that determine 
murder and aggravated assault rates must be truly enormous to so complete­
ly overwhelm Ihe effects of all those CCWs.

In sum, the comparative data from California counties suggest, but do 
not prove, that making concealed cany permits available to licensed, trained 
citizens may reduce the robbery rale, and perhaps the rates for other violent 
crimes. Conversely, the data arc inconsistent with the hypothesis that CCW 
issuance will lead to more murders or other crimes.

12. Six-State Com parative Study

Brian Withrow, a master's degree candidate at Southwest Texas Slate 
University, took a different approach to the study of carry reform.150 
Withrow looked at three states which had implemented cany reform: 
Florida, Pennsylvania, and Oregon. He then paired each state wilh the 
closest matching state having similar demographics, but no carry reform, 
lie paired Florida with Texas, Pennsylvania with Illinois, and Oregon wilh 
Arizona. As Withrow acknowledges, the nairings do not represent exact 
matches but only as similar as is possible. Tire attempts to match any 
pair of states suffers from this limitation.

Withrow examined each pair of slates to lest the impact of cany reform 
laws.1” If carry reform laws were effective in producing a statistically 
noticeable reduction in the crime rate, then a slate which enacted carry 
reform would be expected to show an improving trend (relative to a non- 
reform stale) in various crime categories. For example, assume Pennsyl­
vania (pre-reform) and Illinois (no reform) had similar rape rates before 
concealed carry reform was enacted in Pennsylvania. However, if after 
Pennsylvania reformed its carry law, the Pennsylvania rape rate remained 
stable while Ihe Illinois rate rose sharply, such a result would be consistent 
with the hypothesis that concealed carry reduces the rape rate.

The Withrow research suggests that concealed carTy reform can save 
lives. The Florida/Texas and Pennsylvania/Illinois pairings are good test 
cases. Prior to any carry reform, all four slates had strong laws against 
carrying firearms; after the refonn laws were enacted, the Florida and 
Pennsylvania systems were allowed to work so that large numbers of 
citizens acquired permits (As compared to Virginia, where some local 
officials refuse to implement the slate’s "shall issue" system ).155

150. Brian L. Withrow. The EfTcctivcneiv o f  Fneamu Conceal Carry Laws on the 
Incidence and Pattern o f  Violent Crime (1993 ) (unpublished M Pub Admin thctit, 
Southwest Texas S la t: University)

151. IJ. at 3. 38 39
152. Id at 43-73
153. See supra notes (it) 61, 63 .64 and accompanying lest
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The Oregon/Arizona pairing, however, is poorly chosen. Although 
Arizona did not have a “shall issue" concealed carry law at the time of the 
Withrow study (Arizona enacted a "shall issue" law in 1994), Arizona has 
always allowed adults lo carry an unconcea led  handgun without a per­
mit.1” Unlike in some other slates where open carry is ostensibly legal 
such as Colorado and North Carolina,151 open carry in Arizona has always 
been tolerated by the police, and is common, even in downtown Phoenix. 
Accordingly, the Oregon/Arizona pairing compares a state which moved 
from limited concealed carry to widespread concealed carry (Oregon) wilh 
a slate that has always had limitless open carry (Arizona). Unlike the 
Florida/Texas and Pennsylvania/Illinois pairings, the Oregon/Arizona 
comparison does not contrast a stale which changed its restricted carry 
policy—e.g., Florida and Pennsylvania—wilh a slate which retained its 
restrictive policy—e.g., Texas and Illinois. Thus, the Oregon/Arizona results 
do not provide worthwhile infomiation about the contrast between a 
restrictive and a "shall issue" carry policy, and may be appropriately 
discarded.

By contrast. Ihe results of the Florida/Texas and Pennsylvania/Illinois 
comparisons legitimately provide strong support for the hypothesis that 
concealed cany reform reduces murder, weak support for reduction in 
aggravated assault and in robbery, and no support for u statistically 
noticeable reduction in rape. Significantly, the results in both pairings arc 
identical.

T a b l e  3 : S u p ro R T  k o r  h y p o t h e s is  t h a t  
c o n c e a l e d  c a r r y  r e e o r m  r e d u c e s  c r im e ' 5'1

State Pairs Murder Aggravated 
i Assault

Rape Robbery

Florida/ supports 1 w c a k 1 y docs not w e a k l y
Texas j supports support supports
Pennsylvania/ supports w e a k l y does nut w c u k 1 y
Illinois supports support supports

O r e g o n / does not supports docs not does not
Arizona support support support

Recall that in the state-by-state analysis of homicide trends, Florida, a 
highly populous slate with a major homicide problem, was Ihe only state to

154 See Iuprn nolev 117 and accompanying lexl
155 COLO 1(1 V StA t Ann $ 18-12 105(1X6) (WcM 1990 A  Supp 1994). N C  

( i lN  S tA l 4 14 ?69 (u tf I9 93 |
156 W ilhiow, supra note 150. at 7?
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dhow a major change in its homicide rate after the enactment of concealed 
carry.'1’ The Withrow data reinforces the tentative conclusion suggested 
by the raw Florida data: in a large state with a serious crime problem, 
concealed cany reform may have a significant life-saving effect. With­
row's research also suggests that cany reform could have a small but 
statistically significant effect in reducing aggravated assault and robbery.

In sum, three different approaches to studying the effects of concealed 
cany refonn on crime rates have been presented: ( I) a comparison of state 
homicide trends wilh national trends, (2) a comparison of crime rates among 
different counties with different cany policies in California, and (3) before 
and after crime rates as compared between Florida and Texas, and between 
Pennsylvania and Illinois. The results are consistent in all three studies. 
Concealed carry reform may reduce murder rates, at least in large, high- 
crime slates. Concealed cany reform may also reduce aggravated assault 
and robbery rales. Perhaps most significantly, evidence does not suggest 
that concealed carry reform will cause a net increase in the homicide rate, 
or in any other crime rate. Despite the results in the many American states 
which have passed cany reform. Ihe gun control lobbies persist in predicting 
a major increase in homicide whenever concealed carry reform is introduced. 
This continued effort must be attributed to the triumph of ghoulish hope 
over experience.

IV .  O t h e r  I s s u e s

The evidence presented thus far cannot guarantee that carry reform will 
significantly reduce a state's homicide rate. So why change the laws if 
they are not c le a r ly  going lo reduce murder rates? Conversely, however, if 
carry reform does not present a clear threat to public safety, why not allow 
law-abiding citizens who have passed a background check for criminal 
Ixrhavior and mental stability to have the means to defend themselves most 
effectively? Also, because results of carry reform in states such as Florida 
suggest that carry reform has the potential to contribute to public safely, 
why not allow law-abiding citizens to make their own choice about 
canying? Thus, this Part explores issues specifically related to that choice.

A. Saving Lives

Carry reform is no panacea for crime. However, the failure lo enact 
carry reform can have deadly consequences. In October 1991 in Killeen, 
Texas, George llennard rammed his pickup truck through the plate glass 
window of Luby's cafeteria. Using a pair of ordinary pistols, lie murdered 
twenty-three people in ten minutes, slopping only when the police areived. 
Dr. Suzanna Gratia, a cafeteria patron, had a gun in her car. In conformity

157. Srr lupra subpjtr IIII.
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to Texas law, hr wever, the gun was not carried on her person; Texas, 
despite its Wild Y.'est image, was the first state in the nation to completely 
prohibit the carrying of handguns.111 CnrTy reform legislation had almost 
passed the legislature, but had been stopped in Ihe House Calendars 
Committee by the gun control lobby.119

A few months later. Dr. Gratia testified to the Missouri Legislature 
(concerning a concealed handgun permit law being considered in that stale) 
that if she had been carrying her gun, she could have shot at Hcnnard:

I know what a lot of people think, they think. "Oh. my God, then you 
would have hod a gunfight and then more people would have been killed." 
Unhunh, no. I was down on the floor; this guy is standing up; everybody 
else is down on the floor. I had a perfect shot at hint. It would have been 
clear. I had a place to prop my hand. The guy was not even aware of 
what we were doing. I'm not saying that I could have saved anybody in 
dicre, but 1 would have had a chance.140

Hcnnard reloaded five times and threw away one pistol because it 
jammed, so plenty of opportunity existed for someone to fire nt him. Dr. 
Gratia may not have been able to kill or wound Hennard. Nonetheless, 
Hcnnard would at least have been forced to dodge hostile gunfire and would 
not have been able lo methodically finish off his victims as they lay 
wounded on the floor. The hypothetical risks of a stray bullet from Dr. 
Gratia's gun would have been rather small compared to the actual risks of 
Hennard not facing any resistance. Because of the restrictive Texas law, Dr. 
Gratia was helpless as Hcnnard murdered both her parents.

Two months later, a pair of criminals with stolen pistols herded twenty 
customers and employees into the walk-in refrigerator of a Shoncy's 
restaurant in Anniston. Alabama. A customer, Thomas Glenn Terry, was 
hiding under a table. Unlike Dr. Gratia, Terey was armed with the .45 semi­
automatic pistol he carried legally under Alabama law. One of the robbers 
discovered TerTy, but Terry killed him with five shots in the chest. The 
second robber, who had been holding the manager hostage, shot at Terry 
and grazed him. Terry returned fire, critically wounding the robber.'1 
Twenty-three innocent people died in Killeen, Texas, where canying a gun 
for self-defense was illegal. Twenty innocent lives were saved in Anniston, 
Alabama, where self-defense permits arc legal.,H

158. Cramer, supia note 2, »l 113-19; Suzanna M. Gratia. If I Hud My Cun 
Wash. P o s t , Feb. 27. 1993. al A 2 I.

159. Telephone Interview wilh NRA o fficia l (Oct. 1991).
160. David B . Kopel, llot,I Your Fire, POL'Y RF.V . Winter 1993, at 7.
161. I. Neil Schulman, A Mastacrr WV Didn't llenr About, L A. TIMES, fan I, 19'IJ. 

al U5.
162. Abraham Tenncnbaum. Handguns Could Help. tUi.riMOHi: Momnino SUN. (K l.

26. 1991. al 9A,
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After Ihe Luby's incident, the Texas legislature once again debated 
carry reform. In an ironic reversal of gun control advocates' frequent efforts 
to use massacres as springboards for various gun prohibition measures, these 
same advocates insisted that public policy should not be based on isolated 
massacres. Control advocates would suggest that, although Dr. Gratia might 
have saved lives with her gun, more lives would be lost in Ihe long run 
because of mistakes made by angry or incompetent citizens canying guns. 
As the research above has indicated, such a prediction has poor factual 
support.

Mass murders in public places arc rare. Nonetheless, the Anniston 
incident is not the only time a citizen armed with a gun has stopped a 
potential massacre. In 1986, a homeless Cuban refugee, armed with a "two- 
foot ornamental blade apparently purchased in Time Square," went on a 
rampage on the Staten Island Ferry. He killed two people and wounded 
nine others, but was subdued by a retired police officer at gunpoint.141 In 
Las Vegas in July 1993, a man wilh a shotgun screamed, “I'm sick of this, 
and I'm not going lo take it any more," and then opened fire in a state 
disability insurance office. He jumped into his truck and began driving 
wildly through the building. A security guard shot him in the head.144

One could possibly argue that the above two cases are distinguishable 
because a retired police officer just happened to be present at fortuitous 
times. Unfortunately, not every mass-murdercr makes Ihe mistake of 
picking crowd that includes a retired police officer or a security guard. 
Nevertheless, assuming proper training and a background check, if the 
average citizen can use a gun and pose no more danger to society than does 
a former police officer or a security guard with a gun (as will be demon­
strated below), then expanding the number of licensed, trained people who 
arc allowed to carry firearms will commensurately reduce the potential for 
carnage by psychotic killers.

In Israel, a permit to own a handgun (which is granted to every law- 
abiding citizen) is equivalent to a carry permit. In April 1984, three 
terrorists opened fire with automatic rifles and began throwing hand 
grenades at (he busiest intersection in West Jerusalem. As the L o s  Angeles 
Times reported, "One of the attackers was killed in a hail of answering fire 
from the owners and customers of nearby shops."14’ A wild firelight 
broke out between Ihe Israelis and Ihe two remaining terrorists until Ihe 
police arrived and captured the terrorists. During the chaotic and flurried 
exchange of bullets, some of Ihe Israelis were possibly wounded by

163 Robert I )  Met adden, Man with a Saved F i l l s and  Wounds 9 on Stolen Island 
Ferry, N Y  TIMES, July K, 1986, ut A I The retired officer canicd a gun fo ra  part-litnc job  
as a security guard AI

164 Man Shoals Op Disability office, I. A Times, July 9. 199 ). at A22.
165 Norman KcnipMCr, 4S Hounded in Terrorist Attach in Jerusalem, L A. TIMES,

Apr X  19X4, at I , 19
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“friendly fire."144 When the shooting stopped, however, the only death 
was that of a terrorist. The next day, the surviving terrorists were presented 
to the media. They explained their foiled plan to machine-gun a succession 
of crowded areas, fleeing before Ihe police arrived. One terrorist com­
plained indignantly that his bosses had not told him that Israeli citizens carry 
guns.141

Now contrast the opposite results of two otherwise similar incidents. In 
November 1993, a lone gunman shot twenty-two unarmed, innocent victims 
on Ihe Long Island Railroad. Four months later, a terrorist group intent on 
sabotaging the new peace accord between Israel and the Palestinians, 
attempted to perpetrate a mass murder of people using public transportation 
in Israel. The Associated Press reports:

A Palestinian opened fire with a submachine gun at a bus stop near the 
port of Ashod today, killing one Israeli and wounding four before being 
shot to death by bystanders . . . .  National police spokesman Erich Bar- 
Chen said today's attacker, who was nrmcd wilh an Uzi submachine guns, 
was shot and killed by a civilian nnd a soldier who were at Ihe bus Slop 
and hitchhiking post used by soldiers. Ashod is 15 miles south of Tel 
Aviv nnd 15 miles north of the Gaza Strip.141
At the very least, carry permits for licensed, trained citizens clearly have 

saved lives when madmen or terrorists have attempted mass murder in 
public places. Accordingly, opponents of carry licenses must bear (he 
burden of demonstrating that the number of lives lost from the issuance of 
carry licenses will outweigh (he lives saved during attempted massacres. As 
detailed above, opponents of carry reform cannot carry their burden of 
proof. Evidence docs not suggest that carry reform will cause any increase 
in murder, let alone an increase so large as to outweigh the significant 
number of lives that could be saved by allowing people like Dr. Suzanna 
Gratia to help protect the public.

R, P eace  o f  M in d

Another important benefit to be derived from properly licensed, (rained, 
and armed citizens is peace of mind. By way of analogy, many people 
choose to buy automobiles with passenger-side air bags or other safety 
features. Many people also choose to use the scat bells in a car. Of course, 
the odds are small that on any given automobile trip there will be an 
accident in which the safety bell or other safety device will serve its 
ultimate purpose. Similarly, the odds are small that a person who goes out

166. Id.
167. Don I )  Kales. Jr.. Firearms and Violence Old Premises. AVw Rrsrnrsh, sn I 

Violence in America 209 (Ted R. Guir e d , 19X9).
168 AP, Apr. 7, 1994, reprinted in MARIN iNmrnNurNT JOURNAL, ol AJ
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in public will be attacked by a criminal on any given day. But even on days 
when drivers arc not struck by other cars, the car’s safety devices confer a 
genuine benefit because the drivers feel safer. Likewise, if people feel safer 
because they carry a gun and in turn lead happier lives because (hey feel 
safer and more secure, then (he carrying of guns makes a direct arid 
nontrivial contribution lo their overall quality of life."” If women feel 
safer walking at night because they can carry a firearm, then the firearm 
makes a tangible contribution to a better society, whether or not a statistical­
ly significant drop in the crime rate results.

Of course, the increased peace of mind that results from people knowing 
they will be able to protect themselves would not be ultimately beneficial 
if the increased carrying of firearms actually caused more criminal violence. 
As ihe data presented above indicate, however, allowing licensed, trained 
citizens to carry firearms for protection does not appear to cause more gun 
crime.

C. The M o ra lity  o f  Defensive F irearm s

I. Taking Ihe Law into One's Hands

The use of firearms for lawful self-defense by licensed, trained citizens 
is sometimes decried as "taking the law into one's hands." In a legal sense, 
however, the use of armed force for self-defense is not "taking the law into 
one's hands." Using deadly force or the threat thereof to defend against a 
violent felony is legal in all fifty states. American law unanimously 
authorizes deadly force whenever no lesser force will suffice—not merely 
against attempted murder, but also to thwart violent felonies such as 
rape.'m Many circumstances therefore legally justify exercising the choice 
to use force for self-defense or defense of another. Accordingly, using such 
force cannot be "taking the law into one's hands" any more than exercising 
other lawful choices, such as signing a contract. Moreover, every American 
slate recognizes the right of citizens to arrest a person committing a violent 
felony in their presence.

Thus, more accurately speaking, when criminals violate the law and use 
force, they truly take the law into their own hands. When law-abiding 
citizens react by using or threatening force to stop Ihe law-breaking act, they 
are merely taking the law hack  from the criminals, restoring  Ihe law to its 
rightful owners—law-abiding citizens.

169. James D Wiighl, The Ownership of Firearms far Feasant of Self Defense, in 
Flto arms and  V io le n c e  .127 (Don D. Kales. Jr. ed., 19X4)

170 Don Ii. Kales, Jr & Nancy J Engberg, Deadly Farce Self-Defense Against Rape, 
15 I l  f  Davis 1.. Rev. 873. 877-KO < ID82).
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2. Violence Begets Violence

Some may assert that carrying or using a gun for protection is immoral, 
or that "violence begets violence," For example, author Betty Fricdan 
argues "that lethal violence even in self-defense only engenders more vio­
lence."1’1

Ms. Fricdan's remark implies that a woman who shoots a homicidal 
i.ipist should be condemned for engendering violence, rather than be 
commended for preventing even worse violence. According to Ms. 
Fricdan’s logic, victims of murderous assault should forgo violence and 
rather rely, post-mortem, on the police to areest the murderer. Although 
pacifism may have its adherents, the American legal system is not among 
them. As criminal law scholar Herbert Wescliler observed, the right of 
crime victims to use deadly force is based on what Weschlcr called the 
"universal judgment that (here is no social interest in preserving the lives of 
aggressors at the cost of those of their victims."1”

The American people overwhelmingly believe in Ihe moral legitimacy 
of Ihe use of deadly force against criminal attack. A 1985 Gallup survey 
asked, “If the situation arose, would you use deadly force against another 
person in self-defense?" Only thirteen percent said "no." Presumably, some 
were expressing iheir own preference, but still would not 'clonize persons 
who chose differently.'”

After Bciohau1 Goetz shot four teenagers who were attempting to rob 
him on a Manhattan subway in 1984, a Newsweek poll asked the following 
question: "Do you feel that taking the law into one's own hands, often 
called vigilantisni, is justified by circumstances?"1’4 Intentionally or no., 
the question was phrased in a way that was quite prejudicial to self-defense; 
"vigilantisni" has nothing to do with self-defense, but instead refers to extra­
judicial punishment of a suspect by a mob.1” The question was asked in 
two separate surveys. In one group, twenty-three percent said violence was 
never justified; in the other survey, sevenicen percent so opined.1”

171 Ann Japenga, Would I Be Safer Wilh a Gun?, ItEALril, March/April |9 9 4 ,a t 54
172 Herbert Wechslcr & Jerome Michael. A Rationale ol the Law of Homicide I, 27 

C'OLIIM L R rv  701, 736 (1937).
17 J Tom Morpanih.il el a l , A Gael: Backlash'’ , NEWSWEEK, Mar 11, 1985, al 5J
I '4 Id
175 Richard M Drown, The American Vigilante Tradition, in THE HISTORY id  

Vim r n i l in Amfrica Historical and Contemporary PERSFF.mvrs 154-217 (Hugh I )  
(iraharn & Ted R Ciurr e d i , 1969)

176 Morganthal el a l . tupia nole 173. al 5J New. Ymk Governor Mario Cuomo
Malcd, however, ilu i " |i ) r  iliiv man was defending himself again-,I ailaiE wilh reasonable
force, lie could lie legally (juMificd, hul| nol morally " "Deulhwith”  Vigilante,
Nl wswri K. Jan 7. 1985. at III
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Plainly then, the very large majority of the American people believe that 
use of force, including deadly force if necessary, is a legitimate response to 
dangerous criminal attacks. In a society that respects liberty of conscience, 
this large majority should not attempt to force its morality of lawful self- 
defense onto the minority of the population that would prefer not to use 
such force. At the same time, the pacifist minority should not attempt to 
force its morality onto the majority that approves of otherwise lawful, 
defensive force.

3. Religion

Whenever legislative bodies debate concealed cany laws, representatives 
of organizations such as the National Council of Churches commonly show 
up and announce the "moral" opposition to concealed cany on behalf of 
"the religious community." Nonetheless, reflexive hostility to the lawful use 
of force for legitimate defense is hardly the only inoral position a sincerely 
religious person may hold.1”

The Book o f  Exodus  specifically absolves a homeowner who kills a 
burglar under certain circumstances.1)1 The Sixth Commandment, "Thou 
shall not kill," refers to murder only, and does not prohibit the taking of life 
under any circumstances; notably, the law of Sinai specifically requires 
capital punishment for a large number of offenses.1” Earlier in The B ib le , 
Abram, the lather of the Hebrew nation, leams that his nephew Lot has been 
taken captive. Abram (whom God later renames "Abraham") immediately 
calls out his trained servants, sets out on a rescue mission, finds his 
nephew's captors, and attacks and routs those captors, thereby rescuing 
Lot.110 The B ib le  presents Abram's violent rescue of an innocent captive 
as the morally appropriate and necessary choice.

Gun prohibitionists svho look to The B ib le  for support cannot find 
specific interdictions of weapons, but rather point to general passages about 
peace and love. They cite such verses as "Do not resist an evil person. If 
someone strikes you on Ihe right cheek, turn to him the other also";"1'

177. For a thorough discussion o f  Ihe issue, see B rendan  Furn ish  & D wicuit Small , 
The Mounting  Threat of I I  'a.ie  Intruders : W eigh ing  the Moral O ption  of Arm ed  
Self -Defense (1993).

178 Exodus 22:2 (N IV ),'* ! r  ihief is caught while breaking in and is struck so Ilia! 
he dies, ihe defender is nol guil,.' o f  bloodshed " ) The next verse conlinues. “ |n ]u l i f  il 
happens alter sunrise, he is guilty o f  bloodshed. 'A Ihief must certainly make restitution, bul 
i f  he has nolhing, he must be sold lo  pay for his Ihcd '"  Id 22 3

179 Id 2 1 2 2
180 Id 14.
181. Matthew 5 .39 .
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"Love your enemies and pray for those who persecute you";1"  and "Do 
not repay anyone evil for evil."1"

None of these exhortations take place in the context of an imminent 
threat to life. A slap on the check is a blow to pride, but not a threat to life. 
Reverend Anthony Winfield, author of a study of Biblical attitudes towards 
weapons, suggests these verses command the faithful not to seek revenge for 
evil acts and not lo bear grudges against persons who have done them 
wrong. He cites Romans 12:18, “If it is possible, as far as it depends on 
you, live in peace with everyone," as showing an awareness that in extreme 
situations, one may find it impossible to live in peace.'"

The preaching of John the Baptist and Peter, both of whom converted 
soldiers, further evidences that the New Testament does not command 
universal pacifism. Neither John nor Peter demanded that the soldiers lay 
down their arms or find another job.'" John instructed the soldiers, 
"Don't extort money and don’t accuse people falsely," just as he instructed 
tax collectors, "Don't collect any more than you are required to.""4 John 
plainly implies that being a soldier or a tax collector is not itself wrong, so 
long as the inherent power of these positions is not used for selfish or 
improper purposes.

Of course, many gun prohibitionists would approve of soldiers carrying 
and using weapons when necessary. But if—as the New Testament strongly 
implies—a person may be both a good soldier and a good Christian, then 
one cannot claim The B ib le  always forbids the use of violence, no matter 
what the purpose. The conversions of the soldiers support Winfield's thesis 
that general “peace and love" passages arc not blanket prohibitions on the 
use of force in all circumstances.1"

The B ib le 's  approving attitude towards the bearing of arms is not 
confined to professional soldiers. At Ihe Last Supper, Jesus begins his final 
instructions to the apostles before his death:

"When I sent you without purse, bag or sandals, did you lack anything?"
"Nothing." they answered.
[Jesus] said to them, "Bul now if you have a purse, lake il, and also a bag;
and if you don’t have a sword, sell your cloak and buy one. . . . |W)hat is
written about me is reaching its fulfillment."'"

The disciples then announced, "See Lord, here are two swords." Jesus 
replied, “Thai is enough.""'’ Even if the passage is read with absolute

182. Id 5:44
183. Romans 12:17.
184. Rev. Anthonv L. Winfield, Self-Defense and the Hiiile 28-32 (1991).
185 Luke 3 :14; Aits 10 22-48.
I8A Luke 3:13-14
187. See supra note 184 and accompanying text
188 Luke 22:35-37.
189 Id 22:38
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literalness, Jesus was no more commanding (hat every apostle must carry a 
sword Ilian was lie commanding them lo carry a purse or a bag. For the 
eleven,190 two swords were sufficient or "enough.”

More importantly, Jesus may not have been issuing an actual command 
that anybody carry swords, or purses, or bi."* Jesus was making the 
broader, metaphorical point that after he was g .he apostles would have 
to take care of their own worldly needs to some degree. The purse 
(generally used for money), the bag (generally used for clothing and food), 
nnd the sword (generally used for protection) arc all examples of tools used 
to take care of such needs. When the apostles took Jesus too literally and 
started showing him their swords, Jesus, possibly frustrated that they missed 
the metaphor, ended the discussion.

Even when reduced to metaphor, however, the passage still contradicts 
the rigid pacifist viewpoint. In the metaphor, the sword, like Ihe purse or 
the bag, is treated as an ordinary item for any person to carry. If weapons 
and defensive violence were illegitimate under oil circumstances, Jesus 
would not have instructed the eleven to cany swords, even in metaphor, any 
more than Jesus would have created metaphors suggesting that people carry 
demonic statues for protection, or that they metaphorically rape, rob, and 
murder.

A few hours later, when soldiers arrived to arrest Jesus, Peter sliced off 
Ihe car of one of (heir leaders. Jesus healed the car and then commanded, 
"No more of this,"191 or “Put your sword away,”'M or “Put your sword 
back in its place, for all who draw Ihe sword will die by the sword."19’

190. Judas Iscariot hud already tett to meet wilh those who would arrest Jesus John 
IJ.-27.

191. Luke 22:49-51.
192. John 18:11.
193. Matthew 26:52 The quotation is sometimes rendered, " lie  who lives by Ihe

sword w ill die by the sword,”
tlihlical scholar John Spong suggests that Ihe sword incident in the Garden o f

Gclhscmanc never happened lie  notes that The Gtnpel According lo Mark, gencially agreed 
lo  be Ihe oldest o f  ihe four gospels, mentions no such incident. As Ihe gospels proceed 
chronologically in order o f  composilion from Matthew to hike to John, the garden 
confrontation is introduced anil then additional details ate added Spong notes the 
considerable textual evidence that when Jesus was atTCSted. the disciples panicked and lied, 
and did not tegam their courage until after Easter. Spong suggests that the story o f  the 
disciples confronting the Roman soldiers was an invention o f  the later gospel authors (o r their 
sources) who simply would not accept the humiliation o f  the disciples' apparent, if 
temporary, cowardice John S. Spong, R e su rre c tio n  MYTH OR REALITY? 224-25 (1994). 
Spong subscribes lo  the “ reality" side o f  the question posed by his book's title, although he 
finds considerable myth in many o f  the details and argues that a significant number o f  stones 
in the gospels arc not intended as literal history
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Jesus then rebuked the soldiers for "eom[ing] out with swords and clubs," 
for Jesus was not "leading a rebellion.”1

The most immediate meaning of these passages is that Jesus was 
preventing interference with God's plan for the arrest and trial.195 
Additionally, Jesus was instructing Ihe eleven not to begin an armed revolt 
against the local monarchy or the Roman imperialists. Jesus had already 
refused the Zealots’ urging lo lead a war of national liberation.

Do the passages also suggest a general prohibition against drawing 
swoids or other weapons for defense? Luke and John’s versions of the story 
do not indicate such a prohibition, but the version in M atthew  could be so 
read.

If M atthew  is analyzed along (he lines of “He who lives by the sword 
will die by the sword,” the passage is an admonition that a person who 
centers his life on violence (such as a gang member) will likely perish. On 
Ihe other hand, a translation of “all who draw the sword will die by the 
sword” could be read as a general rule against armed violence in any 
situation.

Most theologians would concur that the best way to understand The 
B ib le  is not to look at passages in isolation, but rather to carefully study 
passages in the context of the rest of The B ib le . If the single line in M atthew  
were interpreted to mean that to draw the sword is always wrong, then it 
should be difficult to account for other passages which suggest that drawing 
n sword as a soldier (or carrying a sword as an apostle) is neither inappro­
priate nor prohibited. Viewed in the context of Ihe rest of The B ib le , this 
passage in M atthew  is a warning against violence as a way of life, rather 
than as a complete ban on defensive violence in all situations.

The Vatican's Pontifical Council for Justice and Peace recently 
surmised, “In a world marked by evil and sin, Ihe right of legitimate defense 
by armed means exists. This right can become a serious duty for those who 
are responsible for the lives of others, for the common good of the family 
or of the civil community.”190

The Catholic Church recognizes people as saints because, among other 
reasons, the lives of saints are considered to be worthy of study and 
emulation. February 27 is Ihe feast day of Saint Gabriel Posscnli. 
According to The One Year Book o f  Saints, as a young man in nineteenth- 
century Italy, Francesco Posscnti was known as the best dresser in town, as

194 Matthew 26 :55 ; Mark 14 48; Luke 22:52
195 A lter telling Peter lo pul his sword away, Jesus rhetorically asks. "Shall I nnl 

drink the cup the Father has given me?" John 18 11. See alto Matthew 26:53.
196 P o n t i f ic a l C o un c il f o r  J iis iic l a n o  P fac f., Tiif. In te rn a t io n a l a rm s  

T r a o f :  An E th ic a l R e f l lc i i o n  12 (1994 ) The document notes that "Ihe right" lo  armed 
defense "is coupled with the duty lo  do a ll possible lo  tcducc lo  a minimum, and indeed 
eliminate, Ihe causes o f  violence." hi
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a "superb horseman," and as "an excellent marksman."IW The young 
Posscnti was also a consummate partygoer, who was engaged to two women 
at the same time. Twice during school he fell desperately ill, promised to 
give his life to God if he recovered, and then forgot his promise. One day 
at church, Possenli saw a banner of Mary. Me felt that her eyes looked 
directly at him, and he heard the words "Keep your promise.” As a result 
of his vision, Possenti immediately joined an order of monks, taking the 
name Brother Gabriel.

Saint Gabriel Possenti is primarily remembered for the following 
incident:

On a summer day a little over a hundred years ago, a slim figure in a 
black cassock [Possenti) stood facing a gang of mercenaries in a small 
town in Piedmont, Italy. He had just disarmed one of the soldiers who 
was attacking a young girl, had faced the rest of the band fearlessly, then 
drove them all out of the village at the point of a gun. . . . [W]hcn 
Garibaldi's mercenaries swept down through Italy ravaging v.llagcs, 
Brother Gabriel showed the kind of man he was by confronting them, 
astonishing them wilh his marksmanship, and saving the small village 
where his monastery was located.1”

Saint Gabriel Posscnti displayed his "astonishing marksmanship" after 
having disarmed Ihe soldier. The mercenaries’ leader told Possenti that it 
would take more thar just one monk with a handgun to make Ihe mercenar­
ies leave town. Possenti pointed to a lizard that was running across the 
road. Me then shot the lizard through the head. The mercenaries immedi­
ately decided that discretion was the better part of valor, and fled the 
village.

Jewish law draws the same conclusion as the Vatican Pontifical Council: 
"If someone comes to kill you, rise up and kill him first."200 Bystanders 
arc likewise required to kill persons who arc attempting rape.201 Although 
Jewish law imposes a duty of self-defense, Ihe duty to defend others takes 
precedence.202

197. Rev . CL irroRn S tevf.ns , The One Y ear Book of Saints 66  (1989 ).
198 /</
199 IJ
200 Rabvtoninn TalmuJ. SnnheJrin 72a The conical o f  Ihis passage is o discussion 

o f  ihe piolccnon o f  one's properly. The passage is a direct response lo  Ihe offending Ihief 
havinR reasoned, " I f  I go there, he |ihc owner) will oppose me and prevent me; but i f  he 
does, I w ill k ill him “  IJ

201 IJ 73n
202. For cucellcm discussions o f  Jewish law and the d"ty to use force, sec George P.

Flclchrr, Defensive Force as an Ad of Rescue. SOC. PHIL. ANU P o i'Y , Spring 1990, at 170,
and George P. Fletcher, Self-Defense as a Justification far Punishment, 12 Cardozo L. Rev.
859 (1991 )
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The view that forcible resistance to evil attack is itself evil presents 
serious implications. According to this logic, Patrick Menry and the other 
founding fathers were wrong to urge armed resistance against the British 
Redcoats; the Jews who led the Warsaw Ghetto revolt against Miller were 
immoral; Jeffrey Dahmcr's victims would have been wrong to use a 
weapon to protect themselves; Saint Gabriel Possenti was a paragon of evil; 
Abraham should not have rescued his kidnapped nephew; and police officers 
who fire their guns to protect innocent people are sinful.

Consider the following situation. A mother in a rough Los Angeles 
neighborhood is confronted with an escaped psychopathic murderer who has 
broken into her house. The woman has good reason to fear that the intruder 
is about to slaughter her three children. If she does not shoot him with her 
.38 special, Ihe children will most likely be dead before the police can 
arrive. Is the woman morally obligated to simply murmur "violence 
engenders violence," keep her handgun in the drawer, and watch her 
children die? Or, is the mother rather morally ob liga ted  to save her children 
by using her gun to stop the intruder?

The view that life is a gift from God and that permitting the wanton 
destruction of one's own life (or the life of a person under one's cart) 
amounts to hubris is hardly new. As stated in a 1747 sermon in Philadel­
phia:

He lhal suffers his life lo be taken from him by one that hath no authority 
for that purpose, when he might preserve it by defense, incurs Ihe Guilt of 
self murder since God hath enjoined him to seek the continuance of his 
life, and NBturc itself leaches every creature to defend [itjself.20’
Whatever their disagreements on other mailers, the natural rights 

philosophers who provided the intellectual foundation of Ihe American 
Revolution collectively viewed self-defense as "the primary law of nature," 
from which many other legal principles could be deduced.204

As the great Justice Louis Brandcis proclaimed: "We shall have lost 
something vital and beyond price on the day when the state denies us the 
right to resort to force in defense of a just cause."20’

Leading criminal law scholars have emphasized a different, less 
philosophical point: Victims protect the entire community when they kill a

203. C. Asbury, The Right to Keep ond Bear Arms in America: The Origins and 
Application o f  the Second Amendment lo  the Constitution 39-40 (1974 ) (unpublished Ph.D. 
dissertation in history, University o f  Michigan) (available at U . o f  Mich. Graduate Library), 
quoteJ in Don U. Kates, Jr.. HanJgun Prohibition anJ Ihe Original Meaning of Ihe Second 
AmenJment, 82 MlCII. L. Rr.V. 204. 230 (1982).

204. 3 W ill iam  Blacxstone , Comm entaries on the Laws o r  England *4 (also 
asserting that the right was inalienable); Thomas llo n o cs . L eviathan 88, 95 (1964 ) (such 
a covenant against self-defense is void); 2 MONTESQUIEU, SPIRIT OF THE L aws 64 ("W ho 
docs not see that self-defense is a duty superior to every precept?").

205 Tun Hranoeis G u ide  To  The Mo dern  Wo rld  212 (A lfred L ie f e d . 1941)
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dangerous criminal rather than leaving that criminal free lo prey on others. 
To theorists such as Bishop and Pollock, "sudden and strong resistance to 
unrighteous attack is not merely to be tolerated," not merely "a necessary 
evil," but "a just and perfect" right.306 A good citizen attacked thus has 
"a moral duty" to use all force necessary lo apprehend or otherwise 
incapacitate criminals rather than to submit or retreat.

The assertion that use of force to defend innocent life is immoral 
necessarily presumes that persons who use such force are "selfish." To the 
extent that social science can shed any light on this presumption, the 
presumption of selfishness is unfounded. A study of "Good Samaritans" 
who came to aid of victims of violent crime found that eighty-one percent 
"own guns, and some carry them in their cars. They are familiar with 
violence, feel competent to handle it, and don’t believe they will be hurt if 
they get involved."307 Arc these people thus inferior moral beings who 
"engender violence"?

Regardless of one's response to the above question, as a moral or 
practical matter, one may claim that a crime victim should rely on the 
government for protection on ly  i f  the government has an obligation to 
protect the victim. Under United States law, the government quite clearly 
has no such obligation.

D. The Absence o f  a  Lega l Governm ent O b liga tion  to P rotect C itizens

It is well-settled law that police in the United States have no legal duty 
to protect any individual citizen from crime, even if Ihe citizen has received 
death threats and the police have negligently failed to provide protec­
tion.31* For example, the New York Court of Appeals explicated the rule

206. F. Po llo c k , Treat ise O n Tim  Law  O f Torts l2 3 ( I J t l i e d . 1951); Ro l l in M. 
PERKINS, C r im in a l  I-aw  997-1004 (2d ed. 1969) (describing view o f  Bishop).

207. Ted L . ifuslon et al., The Angry Samaritans, PSYCHOL. TODAY, June 1976, at 64. 
The sludy does suggest, however, that anger lowaid criminals may be the motivation behind 
Ihe actions o f  a "Samaritan" rather than concern fot a victim. Id.

208 See, eg., C’AL. G o v 't  C ode  5 } 845-846 (West Supp. 1994) (no liability for 
failure lo  arrest or to retain arrested person in custody); Dowers v. DeVito 686 F.2d 616 (7 lli 
Cir. 1982) (no federal constitutional requirement that police provide protection); Calugrides 
v. City o f  Mobile, 475 So. 2d 560 (A la . 1985); Davidson v. City o f Westminster, 649  P.2d 
894 (Cat. 1982); Stone v. Slate, 165 Col. Rplr. 339 (1980 ); Warren v. District o f  Columbia, 
444 A .2d I (D .C . 1981); Sapp v. City o f  Tallahassee, 348 So. 2d 363 (F la. Disl. C l. App.), 
cert, denied 354 So. 2d 985 (Fla. 1977); Jamison v. City o f  Chicago, 363 N.Ii.2d 87 (III. 
App. C l. 1977); Keane v. City o f  Chicago, 240 N .E.2d 321 (III. App. C l. 1968); Simpson's 
Food Fair, Inc. v. City o f Evonsville, 272 N .R 2d  871 (Ind. C l. App. 1971); Silver v. City 
o f  Minneapolis, 170 N .W .2d 206 (Minn. 1969); Wuelhrich v. Delia. 332 A.2d 929. 930 (N.J. 
Super. Ct. App. D iv .), cert, denied 391 A.2d 500 (1978 ); Chapman v. City o f  Philadelphia, 
434 A .2d 753 (Pa. Super. C l. 1981); Morris v. Musscr, 478 A.2d 937 (Pa. Comm’ n Cl.
1784).
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in Riss v. C ity  o f  New  York:lm The government is not liable even for a 
grossly negligent failure to protect a crime victim. In R iss, a young woman 
telephoned the police and begged for help because her ex-boyfriend had 
repeatedly threatened, "If I can't have you, no one else will have you, and 
when I get through with you, no-one else will want you." The next day, the 
ex-boyfriend threw lye in her face, blinding her in one eye, severely 
damaging the other, and permanently scarring her features, "What makes 
the City's position particularly difficult to understand," wrote a dissenting 
judge, "is that, in conformity to Ihe dictates of the law, Linda did not carry 
any weapon for self-defense. Thus, by a rather bitter irony she was required 
tc rely for protection on the City of New York which now denies all 
responsibility to her."310

In W arren v. D is tr ic t  o f  Co lum b ia ,1'' two women were upstairs when 
they heard their roommate being attacked by men who had broken in 
downstairs. They immediately telephoned the police for assistance. 
Crawling from their window onto an adjoining roof, they saw police arrive 
and then leave without entering the house. The two women went back 
inside and again heard screams. They called the police a second time. 
Their roommate's screams having ceased, they assumed the police must 
have arrived and taken care of the situation. Actually, their second call was 
somehow never dispatched. The women called out to their roommate and 
alerted the attackers of their presence. As the court’s opinion graphically 
describes: “For the next fourteen hours [all three] women were held captive, 
raped, robbed, beaten, forced to commit sexual acts upon each other, and 
made lo submit to the sexual demands" of their attackers.313

The roommates later sued the District of Columbia for ignoring their 
phone call for help. The District of Columbia’s highest court exonerated 
the District and its police, concluding it is "a fundamental principle of 
American law that a government and its agents are under no general duty 
to provide public services, such as police protection, to any individual 
citizen"3”

Given the doctrine of police immunity, the contention that trained 
citizens should not be allowed to carry firearms in otdcr to protect

Rulh Itmncll called the police pn 20 difTcrem occasions, begging for prelection from 
her husband, lie  was arrested only one lime Mr. Bruncll telephoned Iris svifc one evening 
and told her that be was coming over to kill her. When she called the police, they refused 
her request Tor prolcdion, telling her to call back when he got Ihctc. Mr. Iln jnc ll slabbed 
his wife lo death before she could call the police. The court held that the San Jose police 
were not liable for ignoting Mrs DruneH's pleas for help. Ita ru le r v. City o f  San Jose, 120 
Cat Rplr. 5 (Cal. C l. App 1975).

209 240 N K 2d 860 (N  V. I96R).
210 Id al 862 (Keating, J , dissenting)
211 444 A 2d I (D  C  19X1)
212. Id m2.
2 1 ) hi al 6
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Ihcinselves would appear untenable. At the very least, in cases where the 
government affirmatively interferes wilh a person’s ability to protect, 
government immunity from lawsuit should be waived. If a person passes 
a background check and a safety class, and is then denied a firearms carey 
permit because the police administration does not believe that citizens 
should carry guns, government legal immunity should not apply if that 
person is subsequently injured by a criminal. The government should not 
be able to take away person’s right of self-defense, and then assert that it 
has 110 responsibility for the consequences. If the person is killed because 
the police failed to act, the survivors should have the right to suc.2H

Some police administrators and politicians use legal immunity to 
disclaim government responsibility to protect ordinary people, but these 
same officials hypocritically carry guns and work in buildings protected by 
govemment-issue police bodyguards. In addition, they generally live in 
relatively safe areas. Yet these same officials use overly restrictive handgun 
carry laws to prevent from ordinary citizens from protecting themselves. _ 

Judge David Shields, who sits on Chicago's special ‘‘gun court," 
explained to Congress the kinds of persons who came before his court for 
failing to possess a handgun carry permit (impossible to obtain in Chicago, 
except for the politically connected):

For most, this is their first arrest of any kind. I don’t mean now that 
this is their first conviction, but I mean this is their very first arrest of any 
kind, and many of them arc old people. Many of them are shopkeepers, 
persons who have been previous victims of violent crimes.

I think most of the defendants who come lo court believe that they need 
a gun lo protect themselves in the community, ond I have one statement that 
was made by an elderly defendant that f think summed up Ihe altitude of such 
people. When he responded, he said, "1 would much rather be caught by Ihe 
police with a gun than to be caught out on the street in my neighborhood 
without a gun."

And I didn ’ t think that when that remark was made that he was in any way 
capricious o r a rbitrary with the court. I think that was his sincere be lie f. I 
think the courts and probab ly  most members o f  this comm ittee aren 't rea lly  
exposed to Ihe prob lem s o f  the ghetto community and it is p robab ly  fa ir to  say 
that most o f  us aren't lik e ly  to vo lun ta rily  go into those com m unities except 
under Ihe most optimum  circumstances; meaning broad day ligh t and certa in ly  
not a lone o r at night o r on  fo o l.21’

214. Precedent for such a conclusion could be based on Chambers-Caslanes v. King 
Coumy, 669  P.2d 451 (Wash 1983) (cn banc), which upheld an exception lo  Ihe immunity 
principle when some form o f  privily is found between police and specific victims, nnd when 
Ihe victims arc dissuaded from Inking steps lo  protect themselves because when they relied 
on specific police assurances lhal help was on its way.

215. Firearms Legislation, 1975 Hearings on II 51I-3K Bc/oie Ihe Suheomm nn 
Crime n) the House Comm on the Judiciary, 94lh Cong., 1st Scss 587 (1975).
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E. Can  C itizens U se Guns Competently?

Whenever and wherever the concealed carty issue is raised in the future, 
objections will undoubtedly be raised by reform opponents, including many 
law enforcement professionals who claim expertise on the issue. These 
opponents predict that ordinary people, even if they have passed a firearms 
safety class, cannot be trusted to use guns competently. Supposedly, the 
guns will be taken away by criminals, or the gun-owners will shoot an 
innocent bystander by mistake.

The existing body of research provides no support for these fears. The 
best evidence as to what happens when people have carry permits is the 
experience of the many American stales that issue such permits routinely, 
From these states, the most detailed data are those compiled by the Dade 
County (Miami) police.21*' As discussed in subpart II. B„ the police kept 
track of every known incident involving Ihe county’s more than 21,000 
handgun carry permitees over a six-year period. In that six-year period, 
only one known incident of a crime victim having his gun taken away by 
the criminal was reported. No known incidents of a crime victim injuring 
an innocent person by mistake were reported. Although Ihe handgun permit 
holder was not always successful in preventing a crime, no innocent person 
was injured as a result of a mistake by a permit-holdcr.

Another study examined newspaper reports of gun incidents in Missouri 
that involved both police and civilians. Civilians were successful in 
wounding, driving off, or capturing criminals eighty-three percent of the 
time, compared with a sixty-eight percent success rate for the police. 
Civilians intervening in crime were slightly less likely to be wounded than 
were police. Only two percent of shootings by civilians, compared to eleven 
percent of shootings by police, involved the shooting of an innocent person 
mistakenly thought to be a criminal.2”

The Missouri research docs not prove lhal civilians arc more competent 
than police in armed confrontations. Civilians can often choose whether or 
not to intervene in a crime in progress, whereas police officers are required 
to intervene. Accordingly, police officers quite naturally have a lower 
success rale and make more mistakes. Attorney Jeffrey Snyder elaborates:

Rape, robbery, and attempted murder arc not typically actions life with 
ambiguity or subtlety, requiring special powers of observation and great 
book-lcaming to discern. When a man pulls a knife on a woman and says, 
‘‘You’re coming wilh me." her judgment that a crime is being committed 
is not likely lo be in error. There is little chance that she is going to shoot 
the wrong person. Il is the police, because they arc rarely at the scene of 
the crime when il occurs, who arc more likely lo tind themselves in

216. See supra notes 50-53 and accompanying lexi
217. Silver & Kates, supra note 20, al 139.70
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circumstances where guilt nnd innocence are not so clear-cut, nnd in which
the probability for mistakes is higher.1"
In addition, the Missouri study was not restricted to "carry" situations, 

but also included self-defense in the home. Persons using a gun to defend 
their own home, who know its layout much better than docs an intruder, 
might be expected to have a higher success rate than would persons using 
a gun in a less familiar public setting.

Professor Gary Kleck, a member of the ACLU and Common Cause, has 
compiled the most detailed information about civilian defensive gun use in 
his book P o in t  B lank: Guns and  V iolence in  Am erica. In 1992, the 
American Socictv of Criminology awarded the book the Hindelang Prize, as 
the most significant contribution lo criminology in the previous three years. 
In P o in t B lank, Kleck presents his study of computer tapes from the United 
Slates Department of Justice's National Crime Survey, for the years 1979- 
85. Analyzing the data from over 180,000 crime incidents in the National 
Crime Survey, as well as from other studies, Kleck found the following:

In no more Ilian one percent of defensive gun uses was the gun 
taken away by a criminal.

• The odds of a defensive gun user accidentally killing an innocent 
person arc less than I in 26,000.
For robbery and assault victims, the lowest injury rates were 
among victims who resisted wilh n gun (17.4% for robberies, and 
12.1% for assaults).
The next lowest injury rales were among persons who did not 
resist. Other forms of resistance such as shouting for help or 
using a knife, had higher injury rates than cither passive compli­
ance or resistance with a gun.’"

Significantly, the above data do not separate defensive home use (where 
victim success rates would be expected to be higher) from use in public 
areas. Still, taken as a whole, the National Crime Survey data, like Ihe 
Missouri data,” 0 suggest that uniformed government employees arc not the 
only class of people who can use a firearm successfully lo defend self and 
others.

P. The W ild  West, o r  "W hat I f  Everyone C a rr ie d  a  H andgun? ”

Persons opposed to carry refonn sometimes state that allowing licensed, 
trained citizens to carry guns would make modern America like the Wild

218 Jeffrey R. Snyder, A Nation of Cowards, Tlir. Pun. iNTfftf.ST, Fall 1993. at 40,
50.

219. Ga ry  K i .cck . Point Hi ank Gu ns  and V iolence in America 110 -26 (1991 ).
220. See supra note 217 ond accompanying text.
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West. A shorthand version of this statement is simply to raise the rhetorical 
question: "What if everyone carried a gun?"

Asking a question such as “What if everyone did X?" contributes to a 
debate only if a realistic possibility exists that everyone might actually do 
X. What if everyone had fifteen children? What if everyone remained 
celibate?” 1 Universal celibacy would destroy the human race in one 
generation, whereas the universal bearing of fifteen children per family 
could cause huge social and environmental problems. If "What il" questions 
guided public policy, then it would be logical to enact a law requiring every 
family to have exactly two children, thus preventing the horrible potential 
consequences of universal celibacy or universal over-fecundity. In Ihe real 
world, however, some people choose to be celibate, and some people choose 
to have fifteen children. Most people choose something between these 
extremes, resulting in a reasonable population growth rate without the need 
of government regulation.

In the real world, the question "What if everyone carried a gun?" is as 
meaningless as Ihe question "What if everyone tried to park al the state 
capitol at Ihe same time?” The research presented throughout this Article 
demonstrates that no more than four percent of a state’s population is likely 
to choose to obtain a handgun carcy permit.’”  If the “What i f  question 
does have any relevance, such can best be found by looking at Ihe ntosl 
recent era in American history when everyone really did carry a gun.

Laic twentieth-century Americans have an image of the "Wild West" 
that is based primarily on television and the movies. In contrast, historian 
Roger McGrath set out to study Ihe West in detail in order to determine how 
violent it really was. In Gunfig liters, H ighwaymen. &  V igilantes, McGrath 
examines the nineteenth-century Sierm Nevada mining towns of Aurora and 
Bodic.” ’

Aurora and Uodic certainly had more potential for violence than most 
other places in the West. The population was mainly young, transient males 
who recognized few social controls. There was one saloon fo. every 
twenty-five men; brothels and gambling houses were also common. 
"Sobriety was thought proper only for Sunday school teachers and women,” 
McGrath observes. Governmental law enforcement was ineffectual, and 
sometimes the sheriff doubled as the head of a criminal gang. Nearly 
everyone carried a gun.” 5

The homicide rate in these towns was extremely high, as the “bail men" 
who hung out in saloons shot each other at a fearsome rate, in some cases

221. Blackman, supra noic 18, al 29.
222 Sec supra Part II
223. RfXiER I). MrfiRATII. fiUNf tnillt RS, IlKlllWAYMI N, A Vlllll.ANII s: Viol ( NCI

ON tiif. Frontier (198-1)
224. hi al 255.
225. lit al 25ft
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exceeding Ihe homicide rate in modem Washington, D.C."6 These 
shootings amounted to consensual violence among disreputable young men 
who enjoyed getting drunk and getting into fights. The presence cf guns 
thus turned many petty drunken quarrels into fatalities."’

Other crime in Aurora and Bodie, however, was virtually nil. The per 
capita annual robbery rate was seven percent of modem New York City’s. 
The burglary rate, less than one percent. Rape was unknown."1 “The 
old, the weak, the female, the innocent, and those unwilling to fight were 
rarely the targets of attacks,” McGrath found."’ One resident of Bodie 
did

not recall ever hearing of a respectable woman or young girl in any 
manner insulted or even accosted by II - hundreds of dissolute characters 
that were everywhere. In part, this was due to the respect depravity pays 
to decency; in port, to the knowledge that sudden death would follow any 
other course."0
Nearly everyone earned a gun. Except for young men who liked to 

drink and fight with each other, everyone was far more secure than today's 
residents of cities, where ordinary people cannot cany a firearm for 
protection.

The experience of Aurora and Bodie was repeated throughout the West. 
One study of five major cattle towns with a reputation for vio­
lence—Abilene, Ellsworth, Wichita, Dodge City, and Caldwell—found that 
the towns had a combined average of around two criminal homicides per 
year."' During the 1870s, Lincoln County, New Mexico, was experienc­
ing in a state of anarchy and civil war. The homicide rate was astronomical. 
Similar to the experience in Bodie and Aurora, however, these homicides 
were almost exclusively confined to drunken males upholding their "honor.” 
Modem big-city crimes such as rape, burglary, and mugging were virtually 
unknown. A study of the Texas frontier from 1875-90 found that

226. The homicide rale in Aurora was approximately 64 per 100,000; in Bodie, Ihe 
rale was 116. Id. al 254.

227. Id. al 255.
228. Bodie had an annual robbery rale o f 84 per 100,000 persons. In 1080. Ihe rale 

in New York City was 1140; in San Francisco-Oaklnnd, 521, nnd in ihe United Stales as a 
whole, 243, The annual Bodie burglary rate was 6.4 per 100,000. In 1980, the New York 
City rate was 2661; the San Francisco-Oakland rale was 2267. The overall American rale 
was 1668 Tlic Bodic theft rale was 180. By conlrasl, Ihe New York rale was 3369 while 
San Francisco-Oakland had a rale o f  4571. The American rale was 3156. Id al 247-54

229. Id al 255
230. Orant II. Smith. Bodie. Last of the Old-Time Minion Camps, 4 CM. ItlST. Soc'Y 

Q 78.79 (1925).
231. ttODERT A. Dykstra, The Cattle Towns 144-47 (1968 ) "The average number 

o f  homicides per cattle town trading season amounted lo  only 1.5 per year." Id. at 146.
232. Robert M. U tley , I I iu ii Noon in L incoln . V iolence on the W est irn
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except for bank, train, and stage-coach robberies, robberies of homes and 
business were essentially nonexistent. People did not bother locking doors; 
and except for young men shooting each other in voluntary "fair fights," 
murder was rare."5

John Umbcck’s investigation of the High Sierra gold fields in the mid- 
nineteenth century yielded similar results. After the discovery of gold at 
Sutter’s Mill in 1848, thousands of prospectors rushed to gold fields in the 
California mountains. There was no police force. Indeed, no property rights 
law existed because the military governor of California had just proclaimed 
as invalidated Ihe former Mexican land law without offering a replacement. 
The competitive greed for gold was intense, and nearly everyone carried 
firearms. Yet, hardly any violence occurred."4 Similarly, when much of 
the Indian territory of Oklahoma simultaneously opened for white settle­
ment, heavily armed settlers rushed in immediately to stake their claims long 
before effective law enforcement arrived. Still, almost no shooting 
occurred.” 5

In sum, historian W. Eugene Hollon found “the Western frontier was a 
far more civilized, more peaceful, and safer place than American society is 
today."”6 Frank Prassel concluded that this "last great frontier left no 
significant heritage of offenses against the person, relative to other sections 
of the country." Americans living with the prevalence of guns of the 
Old West were thus arguably far safer than Americans living in modern 
cities such as San Francisco, Detroit, or Cleveland—cities where citizens are 
restricted in the means with which they may legally protect themselves when 
they leave their homes.

In modem Washington, D.C., criminals sometimes murder drivers 
stopped at a traffic light, simply for the pleasure of watching them die. The 
city government, seemingly incapable of protecting these drivers, forbids the 
law-abiding populace to possess a handgun in their car, their home, or on 
their person. Columnist Samuel Francis describes this and other similar city

Frontier 173-79 (1987). Again, as in Aurora and Bodic, Ihe ubiquity o f  firearms turned 
many drunken quancls into homicides. Id. al 176.

233. W .C. Holden, Law and Lawlessness on the Texas Frontier IR7S-I8VII, 44 Sw. 
Hist. Q. 1 8 8 (1910 ).

234. John Umbcck, Might,Makes Bights: A Theory o f the Formation and Distribution 
of Property Rights, 19 fiCON. INQUIRY 38 (1981).

In other pans o f  the Wesl, citizens also successfully used a variety o f  private 
mechanisms lo  prolecl property rights in the absence o f  effective government. Terry L. 
Anderson & V I. H ill, An American Experiment in Anarcho-Capitalism: The Not So Wild. 
Wild West, 3 J. LIBERTARIAN STUD. 9 (1979).

235. Robert Day, 'Sooners' or ’Goners,' They Were lle ll Bent nn Grabbing Free 
Land. Smithsonian, Nov 1989, al 192, 202.

236 W. Eugene Hot lon. Frontier Violence. Another Look x (1974 )
237  Frank R. Prassel. The Wfstern Peace Officer: a Legacy of I.aw and 

Order 17 (1972).
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government systems as "anarcho-tyranny."2'11 Such government provides 
little effective protection against violent criminals, but mobilizes Ihe full 
power of the state against crime victims who attempt to protect themselves.

Crime flourishes in modem American cities because the American 
people and their government tolerate it. Bodie, Aurora, and the rest of the 
Old West had little high culture. Their streets were made of dirt and littered 
with horse manure. Nonetheless, a woman could walk alone safely after 
dark in those towns; good people did not cower in fear and allow predatory 
thugs to terrorize the innocent. Perhaps the people of the Old West belter 
understood what c iv iliz a t io n  implied than do modem Americans.

The evidence from Aurora, Bodic, and the rest of the United Slates docs 
not prove that guns are an unalloyed good, or that no form of gun control 
is desirable. Guns in the wrong hands can wreak great harm. Disarming 
gun abusers would obviously benefit society. The problem with the laws 
proposed by the various "gun control" groups, however, is that the very 
persons who have no compunction about perpetrating violent crime will also 
have no compunction about illegally carrying guns.

(7. P o lic e  O p in ion  and  P o lic e  Competence

Virtually all United Si «  citizens agiee that the police may lawfully 
use force to protect crime v;-;ims. Accordingly, the question is not whether 
force per sc is legitimate, but who may legitimately use force. As a moral 
matter, the creature of government should not have powers greater than its 
creator, the people. An individual police officer, acting under the hest 
judgment and reasonable understanding of the facts of a particular encoun­
ter, has Ihe individual moral authority to fire a weapon for protection of self 
or another person. How then can the same act, performed by a crime, 
victim, suddenly become immoral? Many police officers would agree that 
citizen self-defense is legitimate.

The first survey of police altitudes toward concealed carry was a 1976 
poll conducted by Boston Police Commissioner Robert diGrazia. Ironically, 
the poll was part of an effort to find national police support for an initiative 
to ban handgun ownership in Massachusetts. In the national survey, fifty- 
one percent of police chiefs agreed with the statement, “Persons who have 
a general need to protect their own life and property, like those who 
regularly carry large sums of money to the bank late at night, should he 
allowed >o possess and carry handguns on their person." Fifty-seven percent 
of chiefs expected their subordinates to be more supportive of such219carrying.

Rank-and-file police officers are even more supportive of citizens 
carrying guns. In 1991, Law  Enforcement Technology conducted a poll of

238 Samuel Francis, Anarcho-Tyranny. US A , CHRONICLES, July 1994, al 14-19
239 Mack man, \tipra note IM, at 31.
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all ranks of police officers. Seventy-six percent of street officers believed 
that all trained, responsible adults should be allowed to obtain handgun camy 
permits; fifty-nine percent of managers agreed.240 In fact, Ihe above data 
suggests that police are arguably more supportive of carry refonn laws than 
is the general public. Carry reform generally gamers about thirty-five 
percent support in opinion polls of the gen- al public; the range is between 
about twenty and fifty-seven percent.241

Those who hold that the police, and the police alone, should carry 
defensive firearms apparently presume the police possess abilities that are 
not possessed by licensed, trained permit holders. As demonstrated earlier 
in subpart IV. E., however, both scholarly research and police data indicate 
that ordinary citizens are capable < f using firearms competently for defense. 
In addition, while the vast majority of police offices are likewise compe­
tent, police officers are not immune from (he foibles and stresses that can 
lead to unlawful or accidental shootings.

One study oT 911 incidents involving police use of deadly force 
concluded that 125 innocent civilians (16%) were killed in error.242 
Another study found almost thirteen percent of killings by Chicago officers 
during 1969-70 lo be "prima facie cases of manslaughter or murder," and 
"several others presented factual anomalies sufficient to suggest lhal a 
thorough investigation might well have revealed such prima facie cas­
es."24' Only one of these cases resulted in prosecution or even reprimand, 
despile being in plain violation of official policy.244 By contrast, seventy-

240 The Law Enforcement Technology Cun Control Survey, Law ENFORCEMENT 
T r i l l . ,  July-Aug 1991. al 14-15. The poll was based on renders sending in a survey Turin 
lo  Ihe magazine Because Ihe polling was not conducted by random sample. Ilic poll 
arguably may noi reflect a true cross-section o f  a ll police opinion. O f course a cadre o f  
police chiefs who show up al a state capilol lo  testify against a concealed cany bill may also 
not be representative o f police opinion, especially Ihe opinion o f  street patrol officers.

241 For example, in a recent U.S. News & Would Report poll, 29%  o f  1(100 
citizens polled favored allowing "ordinary Americans . . .  aRer proper (raining, to carry a 
concealed weapon." /slews Release, U.S. News &  World RrpoRT, Aug. K. 1994. at 4. Sec 
also supra note 173 nnd accompanying text.

242. Anhur L. Kohler, figures fund Perhaps tome E'ucts) on Police Killings of 
Civilians in the United States I9A5-IVAV, 31 J Soc. ISSUES 185, 190 (1975 ) Infernal police 
department review o f  Kansas City police shootings in which a person was struck hy a bullet 
found lhal for Ihe years 1973-1978, 40 2%  o f  the discharges were unjustifiable WII.I.IAM 
A. Gelilr & Miciiali. s . S i o n ,  Deadly Force: Wiiat We Know 282 (1992).

243. Richard W Harding & Richard P. Fahey, Killings be Chicago Police, 1969-70 
An Em/nncai Study, 46 S CaL. I. Rt v. 284 (1973). .Vrr also W illiam A Gellcr A Kevin 
I Karalcs, Shootings of and lie Chicago Police Uncommon Crises, Part I Shootings he 
Chicago Police, 72 J (.'HIM I. & C'RIMINOKKiV 1813 (1981 ).

244 Harding & Fahey, supra note 243, al 284



740 TENNESSEE M W REVIEW [Vol. 62:679

five percent of shootings by Los Angeles police officers led to either the 
disciplining or retraining of the officer because of error.243

New York City police officials review any incidence when a police 
officer fires a gun other than during target practice. Such reviews have 
found that about twenty percent of discharges are accidental, and another ten 
percent are intentional discharges in violation of force policy. In other 
words, only seventy percent of firearms discharges by New York City police 
arc both intentional and in compliance with force policy.146

Not only are police misuses of firearms in the line of duty far from 
uncommon, police misuse of guns outside the line of duty is all too 
frequent. When an off-duty New York City policeman fires a gun. one out 
of four firings will be an "accident, a suicide, or an act of frustration."24’ 
The rate of substantiated crimes perpetrated by New York City police 
officers is approximately 7.5 crimes per year, per thousand officers. The 
number of New York police crimes alleged is 112.7 per thousand offi­
cers.241

Opponents of concealed cany readily suggest hypothetical of how an 
armed citizen might overreact to a particular situation. In reality, however, 
actual instances of such ovcrrcaction by licensed, trained citizens arc 
rare.249 In contrast, actual instances of police oveneaclion arc well 
known.

In Portland, Oregon, police officers on a drug raid used German MP-5 
submachine guns lo shoot a grandfather at leest twenty-eight times. The 
autopsy suggested that over twenty shots were fired into his back as he lay

245. Eric Lichtblau, LAPD Officers Faulted in J  of 4  Shooting Coses, I..A . TIMES, 
Aug. 14, 1994, M A I .

246. Gina Goehl, 1989 Fireamis Discharge Assault Report (New York: Police 
Academy Firearms and Tadics Section. April 1989) (BM  369). For 1985-89, Ihe cumulative 
figures are 1193 total discharges, 824 intentional and not in violation o f force policy (69 .1% ), 
112 intentional and in violation (9 .4% ); 135 accidental bul not in violation o f  policy ( 1 1.3%), 
and 122 accidental and in violation (10.2% ). The percentages and numbers arc slightly 
different from those in the Report itself, due to a Departmental mathematical criers in 
addition; ihe Department mistakenly totals Ihe number o f intentional lawful shootings as 8J6 
(rather than 824), and mistakenly records the total o f a ll incidents at 1.143. rather than 1,193. 
As a result. Ihe Department reports Ihe sum o f  a ll categories o f  incidents is 105.49b, rather 
than 100%. In Philadelphia, accidents in 1989 comprised 27%  o f  police firearms discharges; 
in Dade County lhal same year, accidents were 31%. GELLER A SCOTT, supra note 242, al 
196.

247. The Guns of Kennesaw, N .Y . TIMES. Mar. 18, 1982, at A26. Some studies 
suggest lhal as many as one in four police officers may be an alcoholic. GELI.ER A  S c o t t , 
supra note 242, at 288 n.26.

248. Richard N ee ly , Take Back Your Neighborhood: a  Case for Modern-Day 
Vigii.antisM 74-75 (1990 ). Other major cities reported sim ilar rates o f  substantiated 
allegations. Id.

2-19. See supra subpart IV .fi,
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face down over a chair. Rationalizing Ihe police action, the police chief 
predicted Ihe shooting was "a sign of things to come as criminals become 
better aimed and Ihe police try to match their firepower." The grandfather 
had been carrying an unloaded two-shot derringer.210

In Tyler, Texas, a police officer, previously accused of using excessive 
force, shot to death a bedridden eighty-four-year-old black woman during 
an early-morning drug raid. No drugs were found.231

In Los Angeles, an officer entered the following message on his 
computer report: "I almost got me a Mexican last nite [sic) but lie dropped 
the dam [sic] gun to [sic] quick, lots of wit."232

The above incidents arc, of course, exceptions to the generally high level 
of police conduct. Therefore, anecdotal stories of police abuse do not 
provide a good reason for believing that the police as a whole cannot be 
trusted wilh guns. By the same reasoning, unsupported hypothetical about 
how a licensed, trained citizen might act do not provide appropriate 
argument for believing that citizens cannot he trusted wilh guns. Moreover, 
with the proliferation of high-technology training and firearms schools, 
citizens wilting to invest some time can be readily schooled in defensive 
firearms use to at least the same level of competence as the average police 
officer.233

Few persons who object to ordinary citizens carrying handguns raise Ihe 
same objections about security guards carrying handguns. Ironically, 
security guards generally receive even less training than the police.231 
Security guards are visible targets for attack, but so are women who must 
walk alone at night in dangerous neighborhoods. If law-abiding citizens 
pass a licensing and training system equivalent to that of security guards or 
police, no basis exists for denying these citizens a permit. A wealthy owner 
of a jewelry store can hire security guards for protection. Generally, 
however, a low-income owner of a convenience store cannot afford a 
security guard. If the convenience store owner is as objectively qualified as 
most security guards to carty a gun, to deny a handgun permit results in

250. James Crawford, Police Firepower a Cause for Concern, OREGONIAN, May 29, 
1991, a l C l I ; Letter from llap  Wong, attorney for the family o f  the shooting victim, to 
James Crawford (Mar. 16, 1992) (on file wilh authors).

251. Teras Grand Jury Foils to Indict Officer Who Killed F.lderly Dtack Woman in 
"Cocaine Raid" That Yielded No Drugs or Charges, News BRIEFS, Aug. 1992, at 8

252. GELLER A S c o t t , supra note 242, at 205.
253. For a good analysis o f  giving the police special handgun privileges, sec Jatncs

B Jacobs, Exceptions la a GeneraI Prohibition on Handgun Possession: Do They Swallow
Up the Rule?, 49 LAW A  CONEEMr. PRODS. 5 (I9R6 ).

254. "Private security guards are simply vigilantes for Ihe rich," observes West
Virginia Supreme Court Justice Richard Neely. NEEI.Y, supra note 248, al 51.

255. A/ at 51-52.
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economic discrimination that values the properly of the jewelry store owner 
more highly than the life of the convenience store owner.

II. D oes the Gun C on tro l Im IiIix  M ean  What it Says?

If the forces that have imposed a national background check for 
purchasing a handgun arc serious about their goals, they should endorse 
concealed carry reform. The gun control lobbies support all sorts of bills 
as being worthwhile if it saves just one life. Concealed carry reform clearly 
passes the "saves one life” test.”6 Nevertheless, the gun control lobbies 
have opposed concealed carry reform in every slate where it has been 
proposed.

Concealed carry reform laws usually feature Ihe exact kinds of controls 
that groups such as Handgun Control. Inc. (HCI) claim arc the essence of 
a sensible gun policy: mandatory safety training, licenses which must be 
renewed every few years, fingerprinting, background checks, disqualifica­
tions for people with records of alcoholism or drug abuse, and a months- 
long application/cooling-off period.2” Although every one of these HCI- 
backed controls is also backed by the National Rifle Association and by 
other advocates of concealed carry reform, HCI rejects any idea lhal 
concealed cany reform can form the basis of any kind of compromise 
regarding gun control. As HCI Chair Sarah Brady put il, “To me, the only 
reason for guns in civilian hands is for sporting purposes."2” Brady's 
husband, former While House press secretary, Jim Brady, answered a 
reporter's question about whether any handguns were defensible: "For 
target shooting, that's okay. Get a license and go to the range. For defense 
of Ihe home, that's why we have police departments."2”

The views of HCI's cunent leaders arc consistent wilh those of its 
patriarch, the late Nelson "Pete" Shields, who advised: "As police officers 
have said for years, the best defense against injury is to put up no de­
fense—give them what they want, or run. This may not be 'macho,' but it 
can keep you alive."2"1 HCI’s advice may he prudent when a victim 
believes a mugger's promise that handing over the wallet will speedily end 
the encounter. But should Mr. Shield's philosophy become the binding 
legal rule for potential rape victims? For stalking victims? For persons who 
reasonably fear that the mugger will kill them, so as to eliminate a witness?

236. See supra subpan IV.A.
257. See supra Part II.
258. Tom Jackson, Keeping ihe Haute Alne. Tampa Thill., Oct. 21. 1993. al I . 6.
259. James Drady, In Slep Willi: James llrady, Pakaoe MAGAZINE, June 26, 1994. al 

18 (Tbe author is coincidentally named James Drady ). Drady further argues that having a 
firearm to defend one's home is “ si* times more likely to k ill a loved one." Id.

260. Pete Sh ields , C ons Do n 't D ie . People Do 124-25 (1981).
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IICI has a right to participate in the political process and to advance 
laws based on Ihe belief that civilians should not have guns for defensive 
purposes. The gun control debate would be more productive, however, if 
HCI's moral intuition were not subsumed lo Ihe implausible claim that the 
very laws which HCI considers perfect for determining who may buy a gun 
suddenly become hopelessly flawed when used to determine who may carry 
a gun.

V . D o m e s t ic  V io l e n c e  a n d  o t h e r  I m m in e n t  P e r il s

Regardless of how the general issue regarding concealed cany reform 
is resolved, one law deserves consideration for immediate enactment in 
every jurisdiction in the country: that stalking victims, domestic violence 
victims, and other persons who are in immediate peril may carry a firearm, 
without a need to go through the carry pennit application process. Such a 
law is already in effect in California. It states:

A io la tion  o f  Section 12025 is ju s tifiab le  when a person who possesses 
a firearm  reasonably believes that lie o r she is in grave danger because o f  
c ircum slanccs form ing the basis fo r a current restrain ing o rd e r issued by 
a court against another person o r persons who has o r  have been found to 
pose a threat to his o r her life  o r sa fe ty .261
The California law reflects the reality that, even in a jurisdiction where 

a sheriff may appreciate the need of citizens to protect themselves, the carry 
permit application process may take weeks or months. When a stalker may 
attack within hours, a six-week delay may be fatal. The California law is 
also carefully bounded because it docs not allow a person to carry a gun 
simply because of vague, subjective fears. The California law applies only 
when an independent governmental body—a court—has found a particular 
threat to the victim, a threat sufficient to warrant a restraining order. 
Notably, Ihe California law applies only so long as Ihe restraining order 
remains in effect. Once the threat has passed, so does the exemption from 
the normal cany permit law.262

Ohio has an even broader exemption from the need for a cairy pennit. 
Under the Ohio statute, any merchant who is engaged in or going to or from 
his or her business may also carry a firearm for defensive purposes without 
obtaining a permit. In addition, any other person who reasonably has cause 
to fear criminal attack may carry.261

261. Cai. P e n a l CODE § 12025 5 (West 1992 & Supp. 1995).
262. Id.
263. O h io  R ev . Code Ann § 2923.12(C ) (Anilcrmn 1993 & Supp 1994) The law 

is discussed in Ohio v. Ass3d. 614 N I:.2d 772 (Ohio Cl. App 1992) (reversing conviction 
o f  merchant who carried a gun).
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Because criminals will carry anyway, whclhcr or not they arc being 
threatened, the Ohio law deserves consideration by legislatures that want to 
avoid getting into the detail of creating a licensing system. Even in states 
which do have a licensing system, the California and Ohio statutes may be 
appropriate exceptions to the requirement lo obtain a license.

V I . F e d e r a l  C a r r y  P e r m it s ?

At the state or federal level, a law similar to that of the state of 
Washington—clear and unambiguous as to who may obtain a permit, and 
clearly excluding people who arc threats to public safety—ought to satisfy 
gun control advocates whose goal is keeping handguns out of the wrong 
hands, rather than banning handguns entirely. Consistent with general 
principles of federalism, carry reform laws might best be adopted by the 
individual states, rather than imposed by the federal government. As the fact 
that concealed carry refonn protects rather than endangers public safety 
becomes clearer wilh the experience of various states, Ihe remaining 
nonreform states will have the option of copying or refining successful cany 
reforms.

Nonetheless, a national concealed weapon pennit would facilitate 
interstate travel by simplifying the permit status of a person who travels 
from state lo state. The supporters of a national background check have no 
problem with the federal government imposing on the slates a handgun 
purchase background check or waiting period. Accordingly, gun control 
advocates would be inconsistent to claim that a national carry permit law 
using a "Drady Dill" type background check would violate states' rights.

National carry reform would prevent such a situation as recently 
occurred in New Jersey. A North Carolina man was driving through New 
Jersey when he was stopped and his car searched. The New Jersey police 
arrested the man and confiscated his gun. The arrest was based on Ihe 
theory that anyone who sets foot (or tire) in New Jersey, for even a moment, 
may not possess any firearm unless the person has a New Jersey gun 
permil.JM

National carry reform legislation could, however, be an imposition on
( 1) those states that have no concealed weapon statute, such as Vermont, or
(2) stales whose concealed carry statutes only apply in cities and towns, 
such as Idaho. Accordingly, a federal refonn statute could require states to

264. Tom Joyce, Price of Freedom North Carolina Han (rivet up Gun lie  Can Carry 
nr//nme. (iloucF-STFR County Times (N  J ), Apr 6, 199), at IS The man accepted a pie* 
bargain in which he agreed lo  probalion, maling tegular v um  lo  a New Jersey probation 
officer, und forfeiting his handgun Allegedly, ihe man had been speeding when he was 
slopped on the New Jersey Turnpike I laving no basis Tor any suspicion, ihe aneMiiigiilticei 
asked Ihe man i f  he had any weapons in Ihe tar firing an honest person. Ihe man admitted
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issue permits, but need not prevent states from allowing citizens to carry in 
their own states without a permit, Alternatively, at least as a starting point, 
euch state could be required to honor every other state’s concealed handgun 
permits, just as drivers licenses are recognized by all states.

Advocates of national carTy reform legislation should recognize the 
inherent risks that the sometimes more restrictive training and misdemeanor 
disqualification portions of carry permit laws might be expanded into 
conditions for mere possession of handguns. Given the current national 
administration’s fixation with gun control, the potential for such restrictions 
being enacted at the national level is much greater than Ihe prospects for 
similar restrictions at the state level.

A federal carry permit could additionally lead to partial federal 
registration of gun owners, because everyone applying for a permit would 
be on a federal list. State-level carry reform laws also create a risk of 
centralized record-keeping of gun owners. State or federal carry reform 
could minimize the centralization of data by having licenses issued by city 
or county officials and forbidding the consolidation of the local government 
data. But, as the computer hacker saying goes, “Data want to be free." 
Any system of licensing or permitting any activity relating to individual gun 
owners thus necessarily creates risks of government registration, especially 
as sharing of information in computer data bases becomes easier.

A law requiring states to issue carry permits to licensed, trained citizens 
after a background check would probably not violate principles of federal­
ism. First of all, under section five of the Fourteenth Amendment of Ihe 
Constitution, Congress has the power to enact laws that require states to 
respect fundamental civil rights. Accordingly, Congress would have Ihe 
power to pass remedial legislation regarding slates whose carry laws infringe 
the Second-Amendment right "to keep and  bea r arms." This remedial 
power would also extend to the separate right to own and carry handguns 
for self-defense, which recent scholarship suggests is contained within the 
Ninth Amendment/"1 Because Congress has repeatedly determined that 
the Second Amendment guarantees an individual right/ and because the

265 Tbe Fourteenth Amendment in te r in pun:
No StAte shall m i le  or enforce any law which shall •  bridge Itie privileges or immunities 
o f  cititens o f  the United Slates; nor sh ill tny Slate deprive «ny penon o f  life , liberty, 
nr property without due process o f  l»w; nor deny lo  m y  perron within its jurisdiction 
Ihe equal protection o f  the laws U S CONST, amend X IV , {  I 

Furthermore, ” (T |he Congress sh ill hive power lo  enforce, by ipproprtite legislation, Ihe 
provisions o f  this irtic ’ *.’ ’  Id i  5.

266. F. g , Nicholts J. Johnson, Beyond Ihe .Set and Amendment An Individual RlRhi 
la Armx Placed Through ihe Ninth Amendment, 24 RUTGERS L J. I (1992 )

267 When introducing Ihe Second Amendment tnd other guirtnlees in Ihe B ill o f 
Rights. Congrestmin Jimes Mtdison e ip luned thit Ihe tmendments "nettle first to pnvtte 
rights "  Jimcs Mtdison, 12 P i r n s  I9J-94 (1979 ) M idison praised the m i)o r popular 
analysts o f  the Second Amendment, which captained, ''the people are confirmed . in their
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history of the Fouitccnth Amendment shows that it was adopted with the 
expressed intent to end state infringements on the right to bear arms.36* 
congressional use of the Fourteenth Amendment to enforce the Second 
Amendment would pose few constitutional problems.

In addition. Article IV of the Constitution guarantees that "|l]hc Citizens 
of each Slate shall be entitled lo all Privileges and Immunities of citizens in 
the several States," nnd Congress is empowered to enforce the guaran­
tee.36’ Precedent suggests that the right to carry a firearm for protection 
is within the scope of the "privileges and immunities" clause.370

Although the modem American debate over the canying of defensive 
firearms dates from Florida's 1987 reform statute,371 the issue is much 
older. The founders of the American republic were well aware of the severe 
gun control laws in despotisms such as France, especially regarding the 
carrying of firearms. Although monarchists defended these laws on the 
grounds of public safety, the founders cynically viewed such laws as merely 
a prop for authoritarian rule. John Adams and Thomas Jefferson, who 
disagreed on many issues, both cited with approval the following passage 
from Cesarc Bcccaria's 1764 book. On Crim es and  Punishments:

right lo  keep and beor Ihcir private arms.”  Id. at 239-40, 257; Tench Coae, Flit). GAZETTE, 
June 18, 1789, at 2.

In 1982, the Senate Subcommittee on Ihe Constitution investigated historical evidence, 
and unanimously concluded that Ihe Second Amendment guaranteed an individual right to 
arms that was made enforceable against (he stales by the Fourteenth Amendment S ta ff o f 
Senate Comm, on the Judiciary, 97th Cong , 2d Se ts , Report on The Right In Keep and Hear 
Arms I I  (Comm. Print 1982) (unanimous report). In 1986, Congress enacted the Firearm 
Owners' Protection Act, whose preamble stated: "The Congress finds that— ( I )  Ihe rights 
o f  citiiens— (A ) to keep nnd bear arms under the Second Amendment to Ihe United Suites 
Constitution |and Fourth, Fifth, Ninth, and Tenth Amendment rights)" required additional 
protection, which Congress was enacting. In enacting the Property Requisition Act o f  1941 
to meet defense needs for the global conflict. Congress specifically forbade the requisitioning 
o r registration o f firearms In enacting the Fourteenth Amendment, Congress made frequent 
references tn its desire lo  prevent state governments from interfering wilh the right to 
frtedmen to keep and bear arms. See Stephen P Ualbrook, Congress /nrrr/ire/r ihe Second 
Amendment: Declarations of a Coequal Branch on Ihe Individual Right lo Keep and Hear 
Arms, 62 TENN. L  REV. 597 (1995).

268. Michael K. Curtts, N o State Siiaix Abridge: The Fourteenth AiiendmKnt 
and THE tut I. OF RIGHTS 52-53. 56, 72, 88. 10-t, 140-41, 16-1 (1986 ).

269. U .S. Const , art IV . {  2, e l. I.
270. In the notorious but never overruled Dred Scott decision. Chief Justice Taney 

asserled the "absurdity" o f the idea lhal a black man had equal rights wilh a while man under 
Ihe United States Constitution by listing the results that would stem from  such a decision. 
Blacks would be free to travel wherever they wiihed "without pass o r passport," would enjoy 
" fu ll liberty o f  speech in public and in private." and would be allowed "to hold public 
meetings upon political affairs, and to keep and carry arms wherever they went"  Died Scott 
v. Sandford, 6 0  U.S. 393. 417  (1856).

271. See supra subpart II B.
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Fa lse is the idea o f  u tility that sacrifices a thousand real advantages fn r 
one  im aginary o r (riflin g  inconvenience; that w ou ld  take fire  from  men 
because il bums, and water because one may d row n in it; that has no 
remedy Tor ev ils , except destruction. The laws that forb id the carry ing o f  
turns are laws o f  such a nature. They disarm  those on ly  who arc ncilhet 
inclined no r determ ined to com m it crim es. Can i l be supposed that those 
who have the courage to v io la te Ihe most sacred law s o f  humanity, the 
most important o f  the code, w ill respect Ihe less important and arbitrary 
ones, which can be v io lated w ilh  ease and impunity, and which, i f  strictly 
obeyed, w ou ld put an end to personal lib e rty— so dear to men, so  dear lo  
the enlightened leg is la to r— and subject innocent persons to a ll the vexations 
that the gu ilty  a lone  ought to su ffe r?  Such laws make things worse fo r  the 
assaulted and better fo r the assailants; they serve rather lo  encourage than 
to prevent hom icides, fo r  an unarmed man may be attacked w ilh  greater 
con fidence than an armed man. They ought to be designated as luws not 
preventative bu l fea rfu l o f  crim es, produced by the tumultuous impression 
o f  a few iso lated facts, and not by thoughtfu l consideration o f  Ihe 
inconveniences and advantages o f  a un iversa l decree.3'3
Whether or nol concealed carry reform becomes an important issue 

before Congress, the issue will continue lo arise before slate legislatures. 
Concealed cany reform does not lum otherwise law-abiding citizens into 
hot-tempered murderous psychopaths. To Ihe contrary, the evidence shows 
that concealed cany reform is sometimes associated wilh saving lives; and 
where it docs not appear to have done any good, il at least did no hann.

272 CesaRE HECfARiA.OiiCRlMf s a n d  Punishments 87-88 (Henry Palo luccilranv, 
1963) (1 764) Heccni.i ii generally regarded a» the founder o f  criminology Adams quoted 
Beccnna's analysis at the opening o f  the Boston Massacre trial Kates, supra note 203, at 
2.14 n 132
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Alaska State Legislature
S e n a t e

State Capitol 
Juneau, AK. 99801-1182

Rules Committee

S B  143 - N a t i o n a l  G u a r d  T u i t i o n  A s s i s t a n c e

Sen a te  Bill 1 4 3  would make re finements in the A laska  
Nationa l Guard  tuition ass is tance p rog ram . This m odest ly  funded 
DMVA prog ram  is one  o f the too ls ava i lab le  to the Adjutant G e n ­
era l fo r  improving skill leve ls  among pe rsonne l, in re sp on se  to the 
emerg ing needs o f the Guard .

Th is bill will streng then the Guard 's recru itment and retention 
g o a ls , and  give m ore  discretion to the Adjutant G ene ra l fo r  app ly ing 
educa t iona l benefits to the organization 's m ost p ress ing  needs . It 
will a ls o  a f fo rd  en lis ted pe rsonne l co l leg e  and o the r schoo ling  o p ­
portun it ies n e c e s s a ry  fo r  entry into the o f f ice r co rp s , shou ld  en lis t ­
ed G ua rd  m em bers pursue that ca ree r path.

In Section  1 o f the bill, active en listed pe rsonne l a re  ta rge ted  
as  the g roup m ade eligible fo r  educationa l ass is tance  in ALASKA 
educa t iona l facilities. R e t irees  and fo rm e r m em bers  o f the A la ska  
T e rr ito r ia l G ua rd  a re  exc luded  from eligibility in o rde r to em phas ize  
the DMVA recuritment and retention ob jectives . Funds a re  simply 
not ava i lab le  fo r  a b roade r range p rogram .

Sec t ion  2  p rov ides  that recipients o f educationa l bene fits be 
s tuden ts  in good  standing in the program  o r c la ss  undertaken .

Sec tion  3  o f S en a te  Bill 143  g ives the Adjutant G ene ra l the 
latitude to au tho rize  paymen t leve ls  up to 1 0 0%  fo r  tuition and re ­
qu ired  fe e s  at institutions in A laska . It a ls o  a l low s the AG to 
p rio r it ize  c a teg o r ie s  o f educa tiona l bene fits  to suppo rt vital re ­
c ru itm en t and re ten tion  ob jec t ives .

Section  4  de fines a student in good  standing fo r pu rp o se s  of 
the p rog ram .

O ff ic ia l Business



Section  5 re p e a ls  the noted statute re fe rences  as  u nnecessa ry . 
The first rem ove s  the p rov is ion  fo r ca lcu la t ing  re tirees' eligibility, 
the se cond  rem ove s  the ineligibility fo r benefits under m ore than 
one p rog ram , and the third rem oves  the ineligibility if the m em be r 
is qua li f ied  fo r  fe d e ra l benefits .

If there a re  question s , p le a se  contact Tim Benintendi at 3 7 7 0 .

TDK/tb/statement.143
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March 31, 1997

Senator Lyda Green, Chairman 
Senate State Affairs Committee

Senator Tim Kelly, Chairman 
Senate Rules Committee

Proposed CS for SB 143 (NG Tuition Assistance)

Staff has done some research on one provision of existing 
statute, (page 1, line 12 of the bill), which indicates female per­
sonnel are eligible for educational assistance upon completing six 
years of service.

The attached blank CS would remove that language from 
SB 143 to achieve three objectives. One, would be to render the 
statute gender-neutral, conforming to federal language on the 
subject within the 1967 Selective Service Act. Two, it would 
eliminate any possible intemretation of differing program criteria 
for men and women in the Guard, now that incentives for female 
recuritment are not the imperative they were in 1976. And three, it 
would remove an irrelevant restriction on female members, in that 
now, the Selective Service Act of 1967 provides for educational 
assistance for members DURING their first six year enlistment, not 
AFTER it.

The language was originally placed in statute in 1976, in 
order to address a recruitment issue as women were beginning to 
enter the Guard in significant numbers. The language allowed 
earlier access to educational benefits for women after their first

O ff ic ia l Business

DATE:

TO:
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SUBJ:



six y e a rs  of en listment. Amending S B  1 4 3  by deleting this language 
will not je op a rd iz e  the ob jective o f a llow ing the Adjutant G ene ra l 
to m o re  fully use h is/her d iscretion in the au thoriza tion  o f ed u ca ­
tional ass is tance as  needed  by the Guard .

A review of the language was pe r fo rm ed  with adm inistrative 
sta ff within DMVA, the bill d ra fte r , and leg is la tive re sea rch  sta ff . 
There has been no opposition to deleting the language . The above 
in formation and the b lank C S  a re  submitted fo r you r considera tion .

If there are any questions, p le a se  contact Tim Benintendi at
3 7 7 0 .
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T h e  H o n o r a b l e  J a y  S. H a m m o n d  .
G o v e r n o r  
S t a t e  o f  A l a s k a  

P o u c h  A
J u n e a u ,  A l a s k a  9 9 8 1 1

R e :  SCS C S H B  6 6 3  ( A l a s k a
N a t i o n a l  G u a r d  a n d  
A l a s k a  N a v a l  M i l i t i a )

D e a r  G o v e r n o r  H a m m o n d :

A t  y o u r  r e q u e s t ,  w e  h a v e  r e v i e w e d  SCS C S H B  6 6 3 , a 

b i l l  r e l a t i n g  t o  t h e  A l a s k a  N a t i o n a l  G u a r d  a n d  t h e  A l a s k a  
N a v a l  M i l i t i a .  T h e  o r i g i n a l  b i l l  w a s  i n t r o d u c e d  a t  y o u r  r e­

q u e s t  .

T h e  g o a l  o f  t h e  b i l l  a s  i n t r o d u c e d  w a s  s t a t e d  i n  

y o u r  d r a f t  t r a n s m i t t a l  l e t t e r  t o  b e  a n  a u t h o r i z a t i o n  to t h e  

a d j u t a n t  g e n e r a l  t o  p a y  n o t  m o r e  t h a n  5 0  p e r  c e n t  o f  t h e  
c o s t  o f  t u i t i o n  a n d  r e q u i r e d  f e e s  a t  s c h o o l s  i n  A l a s k a  f o r  
m e m b e r s  o f  t h e  g u a r d  so l o n g  a s  t h e  m e m b e r  p a r t i c i p a t e s  
s a t i s f a c t o r i l y  i n  u n i t  t r a i n i n g  a c t i v i t i e s  a n d  r e m a i n s  i n  
g o o d  s t a n d i n g  a t  t h e  i n s t i t u t i o n .  T e c h n i c a l  a m e n d m e n t s  i n  

y o u r  p r o p o s a l  w o u l d  a l l o w  w o m e n  i n  t h e  g u a r d  e q u a l  a c c e s s ^ t o  
t h e . e d u c a t i o n a l  b e n e f i t s  a n d  w o u l d  a l l o w ,  p a r t i c i p a t i o n  f o r e ­

m e n  o r  w o m e n  d u r i n g  t h e  i n i t i a l "  enlistment';' e x c l u d e d  f r o m  
c o v e r a g e  a r e  t h o s e  q u a l i f y i n g  u n d e r  7 . A. p r o g r a m s  o r  p r o ­
g r a m s  e s t a b l i s h e d  f o r  a c t i v e  o r  r e s e r v e  f o r c e s  o t h e r  t h a n  

t h e  A l a s k a  g u a r d .

T h e  l e g i s l a t u r e  c h a n g e d  t h e  b i l l  s u b s t a n t i a l l y .

T h e  b a s i c  p r o g r a m  p r o p o s e d  i n  y o u r  b i l l  w a s  m o v e d  t o  s e c .  3 

o f  S C S  C S H B  66 3 .

A  n e w  s e c t i o n  1 c o n t i n u e d  t h e  e x i s t i n g ,  b u t  m o r e  
e x p e n s i v e ,  p r o g r a m  n o w  o n  t h e  b o o k s  a t  A S  2 6 . 0 5 . 2 9 5 . T h e  
p r o v i s i o n s  o f  S e c .  2 9 5  a r e  a m e n d e d  t o  e x t e n d  t h e  p r o g r a m  to 
w o m e n  w h o  a r e  m e m b e r s  o f  t h e  g u a r d ;  t h e y  l i m i t  t h e  p r o g r a m  
t o  e n l i s t e d  m e m b e r s .  S e c t i o n  2 o f  t h e  b i l l  a d d s  a  s u b ­
s e c t i o n  t o  A S  2 6 . 0 5 . 2 9 5  t o  l i m i t  m e m b e r s  t o  b e n e f i t s  u n d e r  
e i t h e r  S e c .  2 9 5  o r  u n d e r  S e c .  2 9 6 , b u t  n o t  b o t h ;  S e c .  2 9 6  
c o n t a i n s  a  s i m i l a r  l i m i t a t i o n .
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I n  s u m m a r y ,  t h e  b i l l  c o n t a i n s  t h e  a u t h o r i z a t i o n  
f o r  t h e  p r o g r a m  o r i g i n a l l y  r e q u e s t e d  i n  H B  6 6 3 ;  i t  a l s o  

c o n t i n u e s  a n d  a m e n d s  p r e s e n t  l a w  w h i c h  t h e  o r i g i n a l  H B  6 6 3  

s o u g h t  t o  r e p e a l .

W e  u n d e r s t a n d  t h a t  n o  f u n d i n g  w i l l  b e  a v a i l a b l e  
f o r  p r i o r  l a w  c o n t i n u e d  i n  S C S  C S H B  6 6 3 ;  w e  u n d e r s t a n d  
$ 4 8 , 0 0 0  i s  e x p e c t e d  t o  b e  a v a i l a b l e  t o  f u n d  w h a t  i s  n o w  
c o n t a i n e d  i n  S e c .  3 o f  t h e  b i l l .

O t h e r  t h a n  t h e  f u n d i n g  m a t t e r ,  t h e  b i l l  p r e s e n t s  
n o  l e g a l  o r  c o n s t i t u t i o n a l  p r o b l e m s .

Sincerely,

A v r u m  M. G r o s s  
A t t o r n e y  G e n e r a l

A M G :J f :R A B


