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The State of Alaska and the University of Alaska have a contract with die University of Washington to 
provide medical school services and opportunities through a regional program extended to Western states 
that do not have their own medical schools (Washington, Wyoming, Alaska, Montana and Idaho). The 
WWAMI consortium provides reserved seats in the UW medical school for students from the WWAMI 
states as well as medical services, programs, and access to healdi care that would not otherwise be available 
without an in-state medical school. WWAMI students attend the first year of the program at in-state 
universities and subsequent years at the University of Washington.

For the seventh year, die UW medical school is ranked as die #1 medical school for primary care, rural medicine 
and far ily medicine by the U.S. News and World Report ranking of medical schools. These are die specialties 
that that Alaska needs and diey are die specialties selected by die vast majority of WWAMI students.

STATE COST FOR PA VTION:

Costs for participation in die WW/^. U program are derived by dividing die actual cost of the program 
among die participating states. The FY99 costs for Alaska are as follows:

U N I V E R S I T Y  O F  A L A S K A

U N IV E R S IT Y  O F  W A S H IN G T O N  - W W A M I M E D IC A L  P R O G R A M

2nd year students (10) 5421,987
3rd year students (10) 416,234
4di year students (10) 265,248
WWAMI program admin 163,950
Community clinical units 87.581

TOTAL SI,355,000

UNIVERSITY OF ALASKA COST FOR FIRST YEAR MEDICAL PROGRAM:

Expenditures: S751.163 Revenue: Sb55,lS5 GF
95.978 Tuition/fees 

$751,163 TOTAL

WHAT DOES ALASKA GET FOR ITS MONEY?

1. Ten seats/year reserved for Alaskans: As in-state pressure increases on medical schools, it has 
become extremely difficult for out-of-state students to gain admittance, regardless of qualifications.

2. Clerkships/Preceptorsh’ps in Alaskan communities: Dozens of WWAMI students each year are 
working widi doctors and in clinics and hospitals around Alaska. These opportunities are part of the 
student's training, but also contribute significantly to the quality of Alaska’s health care. ($500.000/yr)

3. Specially Clinics: In 1998 sixty days of specialty clinics were held in Alaska. The clinics bring 
UW doctors together with Alaskan doctors and patients to review particularly complicated cases. (575.000/yr)

4. WWAMI Rural Telemedicine Network: Using videoconferencing technology, niral providers and patients 
can talk directly with consultants while electronically exchanging information and images. ($200,000/yr)

5. Physicians Assistance Program: UW Mcdex program is working with UAA’s WWAMI program 
to develop a physician’s assistance program that is expected to be operational at UAA in 1999. (.$50,000)



6 . A laska Fam ily  Practice R esidency : A laska ’ s affiliation with W W A M I has allow ed Providence 
Hospital to establish a  fam ily p ractice  residency program  that w ill generate m illion : o f  dollars a year to the 
Anchorage area, and provide training in A laska ’ s highest health care field.

7 . P rofessional D evelopm en t/Consu lta tions: T he  W W A M I  affiliation provides the opportunity 
forA laska docto rs to have access to the U W  m edical school s ta ff for regular consultations, seminars, and 
other professional developm ent activ ities. (S I  1 1 ,000/y r)

S . Rural Research Center: W W A M I ’s Rural Research Center provides consultation on community
health systems, including infrastructure requirements and w ork force issues. (S 75 ,00 0 /y r )

9 . Research on Alaska specific health issues: Through W W A M I , several significant research projects
dealing w ith A laska health issues including diabetes, a lcoho l, and T B  are currently underway. (S 500 ,000 /y r)

In addition to the training o f Alaskan doctors, the return to Alaska from WWAMI 
participation is worth at least $1,511,000 per year in medical services and programs.

STUDENT FA’ P E N S !• S/S I'B SID l K S:

Alaskan students pay die W ashington in-state tuition rate o f  approxim ately S8 ,500/yr.
The State o f  A laska pays the differential between in-state and out-o f-state  tuition, approxim ately S 13,000/yr.

HOW THE OTHER WW.AM1. STAIJE3 OPERATE:

ID A H O :

W Y O M IN G :

MONTANA:

A L A S K A :

State pays out o f  state tuition differential with no further student obligation .

Tuition  differential for years 2 , 3, &  4  are converted to loan i f  students do not 
return to state for 3 years.

Students pay a surcharge o f  8%  o f  the state’ s per student W W A M I costs 
(approxim ate ly S 3 ,000 /yea r) that goes into a Rural Physician Incentive Program  
administered by the Board o f  Regents. D octors (W W A M I graduates or any others) 
w ho serve in designated m edically underserved areas o f  Lite state m ay apply to die 
Incentive Program  for funds to repay their medical education debt.

H B  1(>3 w ould covert state-paid ou t-o f-s tate  tuition differential for years 1. 2 , 3 &  4 
to a loan if  students do not return to A laska to practice for 4  years.

The total repayment w ould amount to approxim ately S 6 0 .5 0 6  ( S I 21 .951  including 
interest). Additional medical education debt averages $ 6 0 ,0 0 0 .

R E T U R N  R A T I ' : O F  W W A M I  P A R T IC I P A N T S  fa s  o f  1 9 9 7 )*

A L A S K A ID A H O M O M

State G raduates in Practice 145 283 2 6 9
State W W A M I  Return to Stale 72 102 114
Stale Return Rate 49.69?i 36% 12.4%
Avg. for 10 W estern states w/ m cd schoo ls 4 0 .9 %

Odier W A V A M I’s Practicing in State 30 57 3 0
Total W W A M I  Return to State 102 159 144
State W W A M I  Return Rate 7 0 .3 % 5 6 .2% 5 3 .5%

* W y o m in g  p ro g ram  began  in  1997 so no co m p arab le  d a ta  is av a ilab le  yet.
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“ A n  A c t  r e l a t i n g  t o  f i n a n c i a l  a s s i s t a n c e  f o r  s t u d e n t s  a t t e n d i n g  

c e r t a i n  g r a d u a t e  e d u c a t i o n  p r o g r a m s ;  a n d  p r o v i d i n g  f o r  a n

SCS CS HB 193 (FIN) w ould convert the WWAMI Medical Education Program 
into a loan program. WWAMI has been a program  of financial assistance 
nam ed for the participating states of W ashington, Wyoming, Alaska, M ontana 
and Idaho. In FY 98, over $1,750,000 in general fund dollars were authorized 
for this program. Alaska is investing an average of $43,750 per student per 
year and yet historically fewer than 50% of these students are returning to 
Alaska to practice medicine.

Currently the WWAMI program has no real incentive for students to return to 
the state upon completion of their education. The purpose of this bill is to 
provide an incentive for these students to return to Alaska bringing the benefit 
of their medical training.

If graduate medical professionals who have benefited by this program choose 
to return to Alaska to work, SCS CS HB 193 (FIN) has a forgiveness provision 
of 20% per year for up to five years of work in their field of m edicine. 
Conversely, if the recipients decide not to return to the state after term inating 
studies under the graduate education program, repaym ent will be required to 
begin not later than six m onths after the students complete their studies and 
are no longer in a medical residency, medical fellowship program, or 
perform ing a service obligation imposed by the National Health Service 
Corps, Indian Health Service or the Uniformed Service Scholarship Program. 
Those who fail to return and practice in Alaska will pay the tuition differential 
represented by nonresident tuition costs, which are only a portion of the fees 
that support the WWAMI program.

If participants choose to return to the state later than six m onths, forgiveness 
would only apply to the financial aid that has not yet been repaid to the state. 
Converting this program to a loan program and including a provision for loan 
forgiveness may be the incentive needed for Alaskans to bring their new skills 
back home.

e f f e c t i v e  d a t e . ”
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE SENATE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Offered: 4/30/97
Referred: Finance

Sponsor(s): SENATOR TAYLOR

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to financial assistance for students attending certain graduate

2 education programs; and providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

CS FO R  S ENA TE  B IL L  NO . 170(HES)

4 * Section I. AS 14.42.030(d) is amended to read:

5 (d) The commission may enter into agreements with government or

6 postsecondary education officials of this state or other states to provide postsecondary

7 educational services and programs to Alaska residents pursuing a medical education.

8 An agreement with another state must be limited to services and programs that arc

9 unavailable in Alaska. The commission shall require a person participating in a
10 medical education program offered under this subsection to agree to the
11 repayment condition imposed under AS 14.44.040.
12 * Sec. 2. AS 14.44 is amended by adding a new section to article 1 to read:

13 Sec. 14.44.040. Repayment condition for medical education program
14 participants, (a) Except as provided under (b) and (c) of this section, as a condition

SK0I70B -1- CSSB 170(IIES)
N e w  T e x t .  U n d e r  l i n e d  (D E L E T E D  T E X T  B R A C K E T E D )



1 of eligibility for receiving financial aid under AS 14.44.010 - 14.44.040, a program

2 participant shall agree to receive a portion of the financial aid as a loan, to be repaid

3 to the state. The portion of the financial aid received as a loan to be repaid lu the

4 state is equal to the difference between resident and nonresident tuition at the

5 contracting postsecondary institution plus interest. The rate of interest is equal to the

6 12th Federal Reserve District discount rate in effect on March 1 of the year in which

7 the financial aid is received plus two percentage points. Interest imposed under this

8 subsection begins to accrue when the person terminates studies under the graduate

9 education program. Accrued interest shall be added to the principal balance of the

10 loan at the time the borrower is obligated to commence repayment and at the end of

11 a deferment period.

12 (b) If a person required to repay a loan under (a) of this section has graduated

13 from the graduate education program for which the loan was received and is employed

14 within the state in the field for which the person received the loan, including

15 employment within the state in a medical residency program, the loan shall be forgiven

16 and considered a grant in an amount ec’ial to the following percentages plus accrued

17 interest:

18 ( 1) one year employment, 20 percent;

19 (2) two years employment, an additional 20 percent;

20 (3) three years employment, an additional 20 percent;

21 (4) four years employment, an additional 20 percent;

22 (5) five years employment, an additional 20 percent.

23 (c) Repayment under (a) of this section is required to begin not later than six

24 months after the person terminates studies under the graduate education program,

25 except that a person who qualifies for forgiveness under (b) of this section is not

26 required to begin repayment to the state as long as the person remains qualified for

27 forgiveness unde- (b) of this section. A person employed in a medical residency

28 program is not required to begin repayment to the state as long as the person remains

29 in the medical residency program. Forgiveness under (b) of this section only applies

30 to that portion of the loan that has not been repaid to the state.

31 (d) If a person meets the qualifying conditions under this section for

0-LS0906JB
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1 forgiveness after beginning repayment, the repayment requirement is deferred in the

2 month following qualification for forgiveness. Repayment shall be deferred as long

3 as the person remains qualified or until the balance of the loan has been fully forgiven.

4 If the person is delinquent or in default on die person’s regular repayment schedule,

5 repayment shall continue until the person is current in payments. A period of time

6 during which the person is making past due payments may not be considered as a

7 qualifying period for the purpose of calculating forgiveness benefits.

8 (e) For purposes of qualifying for forgiveness under this section, a person must

9 be a full-time employee for a period of at least six months in order to qualify for a

10 prorated forgiveness benefit. In this subsection, "full-time employee" does not include

11  seasonal or temporary employment.

12 (f) A person’s obligation to repay the loan under this section ends if the person

13 dies and is deferred during any period in which a physician certifies that the person

14 is totally disabled.

15 (g) This section does not apply to loans received by a person under AS 14.43.

16 (h) The commission may adopt regulations to implement this section. Except

17 as provided in this section, regulations adopted under this subsection may not exempt

18 or defer a repayment required under this section.

19 * Sec. 3. APPLICABILITY. This Act applies to a person who begins a graduate education

20 program and who receives financial aid from the state under AS 14.44.010 - 14.44.040, or for

21 a medical education program under AS 14.42.030(d), on or after July 1, 1997.

22 * Sec. 4. This Act takes effect July 1, 1997.

0-LS0906\B
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SPONSOR STATEMENT

HOUSE BILL 198

“An Act relating to regional dive fishery development associations and to dive fishery 
management assessments; and providing for an effective date.”

Southeast Alaska dive fishermen have been attempting for the past decade to establish 
orderly, consistent and stable fisheries capable of providing dependable economic opportunity for themselves, their families and the communities of southeast. The urgency to create an economically viable fishery is highlighted by ihe recent closure of the regions 
largest employer and other related negative economic effects on the economy of southeast 
Alaska.
Substantial untapped dive fishery resources have been identified through diver and 
ADF&G underwater activities for over a decade. Many of the southeast communities have placed the development of the dive fishery as a priority item in economic development 
documents and locally developed legislative budget priorities. The dive fishery resources 
appear to be abundant and diverse throughout the region. The small sea cucumber and 
geoduck fisheries in southeast have a combined annual ex-vessel value of S2.0-2.5 million dollars. In California, the urchin fishery has ranged in ex-vessel value from $16 to $39 
million dollars from 1990-1996. Geoducks range in price from $6/lb. live to $3.50/lb. 
processed. Alaskan waters contain abundant amounts of these fishery resources plus many 
others not currently harvested. This legislation will encourage the identification and 
development of these resources. The potential for future jobs for harvesters, processors 
and support industries is considerable.
The commitment to work together is evidenced in the red sea urchin fishery. In 1996, the Alaska Department of Fish & Game (ADF&G), after a test fishery, was unable to open the 
red sea urchin fishery because of lack of funding. Based on positive results in the test fishery and a vision to diversify and develop their local economy, the Ketchikan Gateway Borough provided funding to ADF&G to conduct bioassessment surveys needed to open 
the fishery. The Borough continued in its involvement by facilitating and participating in a 
local task force comprised of Borough personnel, divers, processors and ADF&G. The 
resulting plan was for processors to “ forward fund" the management costs of the fishery 
with agreements to recoup their funding through a $.05/lb. assessment on divers. Thus, in January 1997, a red urchin fishery opened in districts I through 4 in the Ketchikan and 
Craig areas.

11\ lor • K<' Ini ii' • Mover' Owe) *  ̂ivm in



S p onsor S ta tem en t 
HB 198 
Page T w o

T h is  tem p o ra ry  fishery  o p en in g  is b ased  on a one  tim e so u rce  o f  fund ing  that w ill exp ire  
Ju n e  30, 1997. In o rd e r to co n tin u e  th is  fishery , and  to  d ev e lo p  the o th e r d iv e  fishery  
re so u rces , a  s tab le  so u rce  o f  fu n d in g  is necessary .

T he A u g u st 1996 red u rch in  m an ag em en t plan states: "D ev e lo p in g  a long-term  p rog ram  to 
fund the co sts  o f  s to ck  assessm en t, research  arid m an ag em en t rem ains an  o u ts tan d in g  
issue. I f  su ffic ien t funds a re  no t p ro v id ed  to  the d ep a rtm en t each  year, th e  fishery  w ill no t 
o p en ."  T h is  is the d ilem m a d iv ers  face and  H o u se  B ill 198 p rov ides a c rea tiv e  and 
p ro g ressiv e  veh ic le  to  m ove to w ard s a  so lu tion .

H ouse Bill 198 does no t m andate  bu t a llow s the c rea tion  o f  reg ional d iv e  fishery  
d ev e lo p m en t assoc ia tions fo r the p u rp o se  o f  d ev e lo p in g  d iv e  fisheries and  crea tes  a 
w ork ing  re la tio n sh ip  b etw een  the  d iv ers  and  A D F & G  to d ev e lo p  annual o p era tin g  plans. 
T h e  leg isla tion  is p e rm issiv e  and  o n ce  a  reg ional assoc ia tion  is form ed, d ivers can  hold  a 
b allo t e lec tion  o f  all in terim -use  p erm it ho lders to  an sw er tw o  questions: 1) shall w e 
assess  o u rse lv e s , and  2 ) at w h a t ra te  shall w e a sse ss  o u rse lv es .

I f  ap p ro v ed  by  e lec tio n , d iv ers  w o u ld  be assessed , the s ta te  w ou ld  co llec t, and  the 
leg isla tu re  m ay app ro p ria te  the assessm en t back  to A D F & G . T h e  appropria tion  w ill be 
based  on  the m utually  d ev e lo p ed  annual o perating  b udget and  plan. A D F & G  w o u ld  then 
fund  the sp ec ific  pu rp o ses o u tlin ed  in the leg islation  fo r the reg ional d ive  fishery  
d ev e lo p m en t assoc ia tion  and  A D F & G .

All the appropria te  checks and  ba lan ces are in p lace  and all parties are held  accoun tab le. In 
add ition , all o th er fisheries b u sin ess  tax es  are co llec ted  and deposited  in to  the general fund.

H ouse B ill 198 is a p o sitiv e  s tep  fo rw ard  by the p rivate  sec to r to su p p o rt eco n o m ic  
d ev e lo p m en t and d iv ers ifica tio n  w ith o u t seek ing  a  general fund  appropria tion . T im e  is o f  
the essence . I w ould  ap p rec ia te  y o u r sup p o rt o f  th is leg isla tion  fo r p assag e  th is session  to 
keep  the eco n o m ic  d ev e lo p m en t for so u th east m ov ing  fo rw ard .
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“An Act relating to regional dive fishery development associations and to
dive fishery management assessments; and providing for an effective date.”

S ection  1

Sec.16.40.240. Regional dive fishery development associations.

•  A llow s the c rea tion  o f  reg ional d ive  fishery  d ev e lo p m en t asso c ia tio n s fo r the p u rpose  
o f  d ev e lo p in g  d iv e  fisheries.

•  A ssocia tion  becom es q u alified  if  the co m m issio n er o f  F ish  & G am e m akes the 
fo llow ing  determ inations:

1. it is in co rp o ra ted  as a nonpro fit co rpo ra tion ;
2. rep resen ts  co m m erc ia l d ivers in the reg ion ; and
3. the board  h as  rep resen ta tion  from  each  o f  the sign ifican t com m ercia l

d iv e  a reas  in the reg ion; a p ro cesso r o f  d ive fishery  resou rces; 
and , a  represen ta tive o f  the m un icipalitie s  in t! e adm in istra tive  
area.

S ection  2

Sec.43.76.150. Dive fishery m anager it assessment.
•  A llow s the d ivers to  first fo rm  an assoc ia tion . T he asso c ia tio n  then holds an elec tion  to 

d e te rm in e  their ra te  o f  asse ssm en t from  ra tes (1% , 3%, 5% , 7%  o f  value) set forth  in 
the bill.

•  If  the assoc ia tion  form s, d e te rm in es  to  assess th em selv es  at a ce rta in  rate , then  this 
p ortion  o f  the bill p ro v id es fo r th e  co llec tion  o f  this assessm en t by the D epartm en t o f  
R evenue .

A l a s k a  S t a t e  L e g i s l a t u r e

Representative William K. Williams

SECTIONAL ANALYSIS 

CS for House Bill 198(FIN)



Sec. 43.76.160. Election to approve, amend, or term inate dive 
fishery management assessment.

• This section mirrors other language currently in statute. It outlines the time line, what
must appear on the ballot. The commissioner of Fish & Game certifies the results of
the election.

• This section also provides the same procedure for amending or terminating an 
assessment by the regional dive association.

Sec. 43.76.170. Amendment of dive fishery m anagem ent assessment.

• Allows the Department of Revenue to amend a dive fishery management assessment if:

1. 25% of the number of persons who voted in the original election present 
a petition to the commissioner of Fish & Game;

2 . an election is held asking the question to amend;

3. a majority votes to amend; and

4. the regional association provides proper notice.

Sec. 43.76.180. Term ination of dive fishery management 
assessm ent.

• Allows the Department of Revenue to terminate a dive fishery management assessment 
if:

1. 25% of the number of persons who voted in the original election present 
a petition to the commissioner of Fish & Game;

2. an election is held asking the question to terminate;

3. a majority votes to terminate; and

4. the regional association provides proper notice.

Sec. 43.76.190. Collection of assessment. (Follows current method in 
statute.)

• Requires assessment to be collected at point of sale.
• Requires quarterly remittal to Department of Revenue.
• Requires the maintenance of buyer records.
• Requires the “owner" of the fishery resources to remit the assessment and maintain 

records if they remove the fishery resource from the state.
• Assessment deposited into general fund.



Sec. 43 .76 .200 . F u n d in g  fo r  q u a lif ie d  reg io n a l d iv e  fish e ry
d e v e lo p m e n t a s so c ia t io n s .

•  P ro v id es  fo r ap p ropria tion  o f  revenue  to A D F & G  for funding  o f  qualified  reg ional d iv e  
fishery  d ev e lo p m en t asso c ia tio n s .

•  T h e  assessm en t co llec ted  in a p articu lar adm in istra tive  area will be re tu rned  to that 
adm in istra tive  area.

•  F u n d s m ay be ex p en d ed  by reg ional assoc ia tion  fo r costs  o f  m an ag em en t, research , 
and  p lan n in g  for d iv e  fish eries  and  fo r the adm in istra tion  o f  the  associa tion .

•  R eq u ires  assoc ia tions rece iv in g  fund ing  to:

1. to  d ev e lo p  an annual o perating  p lan  w ith  the coop era tio n  o f  A D F & G ;
2. p lan m ust d esc rib e  ac tiv ities fo r w hich  funds will be spen t including:

a. id en tifica tio n  o f  spec ies and  areas for b io assessm en t su rveys;
b. d esc rip tio n  o f  m anagem en t and research  ac tiv ities to  be

p erfo rm ed  by both  the regional assoc ia tion  and  A D F & G .

•  F unds appropria ted  to  A D F & G  for the reg ional assoc ia tion  can n o t be spen t by e ith e r 
the assoc ia tion  or A D F & G  (excep t for adm in istra tion  costs o f  the assoc ia tion ) un less 
both parties  have ap p ro v ed  the annual o perating  plan.

•  R eq u ires  an annual financ ia l repo rt to  be subm itted  by the associa tion  to A D F & G .

S ec . 4 3 .7 6 .2 1 0 . D e fin it io n s .

P ro v id es  d efin itio n s fo r the leg islation .

Section 3

T h e  bill w ill becom e e ffec tiv e  upon passage.
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H ouse Bill 199 
S ponsor S ta tem en t

Incom e tax  ad v an tag e  o f com m unity  p ro p erty

A p erso n  w h o  o w n s asse ts  w ith  h is o r  h e r sp o u se  as co m m u n ity  p ro p erty  in one  o f  the 
n in e  c o m m u n ity  p ro p e rty  s ta tes  (L o u is ian a , T ex as , N ew  M ex ico , A rizo n a , C a lifo rn ia , 
N ev ad a , W a sh in g to n , Idaho , and  W isco n sin ) has a m ajo r incom e tax ad v an tag e  o v e r  a 
m arried  perso n  w h o  o w n s asse ts  w ith  h is o r  h er sp o u se  hut th a t are no t co m m u n ity  
p ro p erty . T h is  ad v an tag e  re su lts  from  the in co n g ru o u s op era tio n  o f  the s tep -u p  in basis  
ru le. T h is  ru le  is o n e  o f  the  few , if  on ly , incom e tax  ad v an tag es  that a  p e rso n ’s e s ta te  
rece iv e s  up o n  h is  o r  h e r d ea th .

T h e  b es t w ay  to  ex p la in  the s tep -u p  in basis  ru le  is to  s ta rt w ith  an ex a m p le  o f  a s in g le  
perso n  in A la sk a  on h e r d ea th  bed  w h o  tw en ty  years ago  p a id  $ 1 0 ,0 0 0  fo r a h o m es tea d  
tha t is p re sen tly  w orth  $ 1 1 0 ,0 0 0 . If the person  so ld  the  h o m estead  befo re  she d ied , sh e  
w o u ld  rea lize  a  lo n g -te rm  cap ita l gain  o f  $ 1 0 0 ,0 0 0 . T h e  gain  w ou ld  be su b jec t to  a 
m ax im u m  cap ita l g a in s  tax o f  28 % , o r  $ 2 8 ,0 0 0 . O n the o th e r hand , if the person  d ec id ed  
not to  sell the  h o m estead  and  d ied  the nex t day , the $ 1 0 0 ,0 0 0  p ro fit w ou ld  be fo rg iv en . 
T h is  m ean s  th a t h e r h e irs  co u ld  sell the h o m estead  fo r $ 1 1 0 ,0 0 0  and  pay no in co m e taxes! 
T h is  is b ec au se  the o rig in a l co s t basis  o f  $ 1 0 ,0 0 0  is " s te p p ed -u p "  to  $ 1 1 0 ,0 0 0 , the fa ir 
m ark e t v a lu e  o f  the  h o m estead  at dea th . If the  h o m estead  is so ld  fo r $ 1 1 0 .0 0 0  w ith  its 
new  b as is  o f  $ 1 1 0 ,0 0 0 , th e re  is no  gain and  no in co m e tax es  w ill be ow ed .

T h e  s tep -u p  in b asis  rule g o 's  m o re  co m p lica ted  w hen a m arried  co u p le  is invo lved . If w e 
assu m e  tha t a m arried  co u p le  in A la sk a  b ough t the h o m estead  tw en ty  years ag o  fo r 
.$10,000 an d  held  title  as h u sb an d  and  w ife , then  each  w ou ld  ow n  o n e -h a lf  o f  the  
h o m estead . If the  h u sb an d  w as on  his d ea th b ed  and  the  co u p le  so ld  the h o m estead  befo re  
the h u sb an d  d ied  fo r its cu rren t fa ir  m ark e t value  o f  $ 1 1 0 ,0 0 0 , the co u p le  w ould  rea lize  a 
$ 1 0 0 ,0 0 0  lo n g -te rm  cap ita l ga in  ju s t  like the s ing le  perso n  did . H ow ever, if the h u sb an d  
d ied  and  the w ife in h erited  h is  h a lf  o f  the h o m estead  and  then so ld  it. she  w ou ld  o n ly  
rea liz e  o n ly  a $ 5 0 ,0 0 0  lo n g -te rm  cap ita l gain . T h is  is because  the profit in the h u sb a n d ’s 
h a lf  o f  the h o m estead  w o u ld  be fo rg iven  by the s tep -u p  in basis  ru le . T h e  h u sb a n d 's  h a lf
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o f  th e  h o m es tea d  w o u ld  get a “s tep -u p ” in b asis  to  $ 5 5 ,000 . W h en  the  h u sb an d 's  h a lf  w as 
so ld  fo r $ 5 5 ,0 0 0  there  w o u ld  be no  gain . H o w ev er, the w ife  w o u ld  h av e  a gain  on  the  sa le  
o f  h e r h a lf  o f  the  h o m estead . H er h a lf  o f  the h o m estead  w ou ld  h av e  a basis  o f  $ 5 ,0 0 0  
(o n e -h a lf  o f  the  o rig inal co st basis  o f  $ 10 ,000). W hen  th is  h a lf  w as so ld  fo r $ 5 5 ,0 0 0 , the  
w ife  w o u ld  rea lize  a  $ 5 0 ,0 0 0  lo n g -te rm  cap ita l gain  and  w o u ld  pay  a m ax im u m  o f  
$ 14,000 o f  in co m e tax es  (28%  o f  $ 5 0 ,0 0 0 ).

If, on the  o th e r hand , th e  co u p le  lived  in a co m m u n ity  p ro p e rty  s ta te  like W a sh in g to n , the  
in co m e  tax  sav in g s w o u ld  be ev en  g reater. If the  h o m estead  w as c o m m u n ity  p ro p e rty  
u n d er W ash in g to n  law , fo r ex am p le , the w ife  w ou ld  get a  s tep -u p  in b asis  in b o th  h a lv e s  
o f  the  h o m estead  to $ 1 1 0 ,0 0 0 . A fte r  h e r h u sb a n d ’s d ea th  w hen  sh e  so ld  the  h o m es tea d  fo r 
$ 1 10 ,000  she w o u ld  pay  no  incom e taxes! In co n tra s t, in the p rio r ex a m p le  o f  th e  m arried  
co u p le  in A lask a  w ho  o w n ed  the  h o m estead  th a t w as not co m m u n ity  p ro p e rty , the  w ife  
w h o  so ld  the h o m estead  a fte r her h u sb an d  d ied  w ou ld  pay  $ 1 4 ,0 0 0  o f  in co m e  tax es. In 
th is  w ay  the  in co m e tax law s fav o r sp o u ses  in co m m u n ity  p ro p e rty  s ta te s  w h o  o w n  asse ts  
as c o m m u n ity  p ro p e rty  o v e r sp o u ses  in n o n -co m m u n ity  p ro p e rty  s ta tes  like A la sk a  w h o  
as a  genera l ru le  c an n o t ow n asse ts  as  co m m u n ity  property .

O verview  o f HB 199

T h is  b ill w ill a llo w  m arried  A lask an s  to  ex ecu te  a w ritten  ag reem en t to  re ch a rac te r iz e  
th e ir  a sse ts  as co m m u n ity  p roperty , U n lik e  o th e r s ta tes , w h ich  hav e  a co m m u n ity  p ro p e rty  
fo rm  o f  o w n e rsh ip  fo r m arried  p erso n s, A lask an s w o u ld  h av e  th e ir  a sse ts  trea ted  as 
co m m u n ity  p roperty  o n ly  to  the ex te n t they  ex e cu te  a w ritten  ag reem en t an d  e lec t in to  a 
co m m u n ity  p ro p e rty  system  u n d e r A lask a  law . In co n tra s t, c o m m u n ity  p ro p e rty  s ta te s  
m an d a te  the m arried  c o u p le ’s asse ts  to  be co m m u n ity  p ro p e rty  u n le ss  the  sp o u se s  e lec t 
ou t.

T h e  bill n o t on ly  a llo w s A lask an  co u p les  to  e n te r  in to  an  ag reem en t to  have  so m e  o r  all o f  
th e ir  a sse ts  trea ted  as co m m u n ity  p ro p erty , but it a lso  p erm its  m arried  p e rso n s  w h o  d o  not 
re s id e  in A lask a  to  h av e  th e ir  a sse ts  trea ted  as co m m u n ity  p ro p e rty  u n d er A la sk a  law  by 
ex e c u tin g  an A lask an  C o m m u n ity  P ro p erty  T ru st. S uch  a trust m u st have an  A lask an  
tru stee . It is an tic ip a ted  that m any  m arried  p erso n s  w ho  resid e  o u ts id e  o f  A la sk a  w ill w ish  
to  label a p o rtio n , o r  all. o f  th e ir a sse ts  as co m m u n ity  p ro p e rty  b ec au se  they  b e liev e  that it 
is a m ore  ap p ro p ria te  m eth o d  o f  o w n in g  th e ir a sse ts  and  they  w ish  to  o b ta in  the  in co m e  
tax ad v an tag es  w h ich  arc  av a ilab le  to  co m m u n ity  p ro p erty  upon the  d ea th  o f  the first 
sp o u se .

S o m e  b e liev e  th a t co m m u n ity  p ro p e rty  rep resen ts  a m o re  fa ir  and  ra tio n a l sy s tem  o f  
sh a rin g  the o w n e rsh ip  o f  p ro p e rty  d u rin g  m arriag e  b ecau se  it e sse n tia lly  trea ts  the 
m arriag e  like a p a rtn e rsh ip ; as asse ts  are  ea rn ed  d u rin g  the m arriag e , they  are trea ted  as 
o w n e d  5 0 /5 0  by the tw o  p artn e rs  (the h u sb an d  and  w ife). O th e rs  b e liev e  c o m m u n ity  
p ro p e rty  is no t a fa ir o r  ra tional system . R eg ard le ss  o f  o n e ’s be lie fs , it seem s a p p ro p ria te  
to  a llo w  A lask an s, and  re s id en ts  o f  o th e r sta tes, tho freedom  to ch o o se  the a rran g e m e n t 
tha t is m ost ap p ro p ria te  fo r them .



It should be emphasized that no asset would be labeled as community property under the 
bill. Rather, the bill merely authorizes married persons to execute a written agreement or 
trust in which they expressly elect to treat some or all of their assets as community 
property under Alaska law.
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M E M O R A N P I I M March 25, 1997

SUBJECT: Sectional Summary of HB 199, the "community property" bill (Work 
Order No. 20-LS0522\E)

TO:

FROM:

Representative Joe Ryan 
Attn: David Pree

rteresa Bannister 
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary 
matter, note that a sectional summary of a bill should not be considered an authoritative 
interpretation of the bill. The descriptions of the sections necessarily contain some 
generalizations and simplifications. As a result, please keep in mind that the bill itself is the 
best statement of its contents.

Section 1. States that community property under the new chapter (AS 34.75) is not included 
in the augmented estate. "Augmented estate" is a term used in the state's Uniform Probate 
Code to refer to the pot of property from which a surviving spouse can elect to take a one- 
third share; the property in the estate is "augmented" by adding to it certain other property 
transferred to others by the decedent.

Section 2. Makes an amendment to AS 25.15.010 to show that its provisions are subject to 
the new community properly chapter (AS 34.75).

Section 3. Makes an amendment to AS 25.15.020 to show that the section is subject to the 
new community property chapter (AS 34.75).

Section 4. Makes an amendment to AS 25.15.050 to show that the provisions of the section 
are subject to the new community property chapter (AS 34.75).

Section 5. Makes an amendment to AS 25.15.060 to show that the provisions of the section 
are subject to the new community property chapter (AS 34.75).

Section 6. Adds a subsection to AS 25.24.160 (dealing with court judgments in divorce 
actions). The new subsection directs the court to distribute the parties' property under 
AS 34.75 according to their community property agreement or community property trust



u n d er A S  3 4 .7 5 , i f  they  have one. D irec ts  the co u rt to aw ard  o n e -h a lf  o f  the  v a lu e  o f  the 
co m m u n ity  p ro p e rty  to each  party , u n less  the p arties  hav e  ag reed  o th e rw ise  in  the  
co m m u n ity  p ro p e rty  agreem ent o r trust.

S e c tio n  7. A m en d s A S 2 5 .2 4 .2 0 0 (a ) (re la tin g  to d isso lu tio n  o f  m arriag es) to  in c lu d e  
co m m u n ity  p ro p e rty  under A S 34.75.

S ec tio n  8. A m en d s  AS 2 5 .2 4 .3 1 0(b) (re la tin g  to  the pay m en t o f  a tto rn ey  fees, co sts , and  
o th er d isb u rsem en ts  in a child  custody , support, and  v isita tion  m atters) to  include com m u n ity  
p roperty  in the property  that can be used to pay for a  m inor's legal represen ta tion  o r for o ther 
serv ices.

S ec tio n  9. A .m ends AS 34 .15 .110  to m ak e  its p ro v is io n s  su b jec t to  th e  sec tio n  in th e  n ew  
com m unity  p roperty  chapter, AS 34.75, tha t add resses how  spouses can  hold  property . (T he 
c ita tio n  sh o u ld  be corrected  to read "A S 3 4 .75 .110" in both  p laces.)

S ec tio n  10. m akes an  am endm ent to A S  34 .15 .130 . S tates that the con c lu sio n  that p e rso n s  
a re  ten an ts  in co m m o n  i f  th ey  have an  u n d iv id ed  in terest in real p ro p e rty  is su b jec t to  the 
p rov isions o f  the section in the new  chapter, A S  34 .75 , that addresses how  sp o u ses  can  ho ld  
p roperty . (T he  c ita tio n  shou ld  be co rrec ted  to read  "A S 34 .7 5 .1 1 0 .")

S ec tio n  11. A dds a  new  ch ap te r re la ted  to the p ro p e rty  o f  spouses.

A S 3 4 .7 5 .0 1 0 . R equ ires spouses to ac t in go o d  fa ith  tow ards each  o th e r i f  the m a tte r 
involves co m m u n ity  property. P ro h ib its  ch an g in g  th is  o b liga tion  in a co m m u n ity  p ro p e rty  
ag reem en t o r  trust.

A S  3 4 .7 5 .0 2 0 . A llo w s a com m u n ity  p ro p e rty  ag reem en t o r trust to  change th is ch ap te r 's  
effect, ex c ep t for certa in  listed p ro v is io n s.

A S 34 7S .030. L im its the c lass ifica tio n  o f  p ro p e rty  as co m m u n ity  p ro p erty  to w h a t the 
spouses say in a com m unity  property ag reem en t o r trust, except w here th is chap ter c lassifies 
p roperty  o th erw ise .

E stab lishes a  presum ption  that the spouses ' p ro p erty  acqu ired  d u rin g  m arriag e  and  a fte r the 
determ ina tion  date (see AS 34 .75 .900  for d e fin itio n ) is co m m u n ity  p ro p erty , i f  the sp o u ses ' 
co m m u n ity  p ro p erty  ag reem ent says that all th e ir p roperty  acq u ired  du rin g  m arriage  is 
co m m u n ity  property .

G ives a  sp o u se  a  o n e -h a lf  in terest in co m m u n ity  p roperty .

S ta tes tha t i f  the com m unity  p roperty  ag reem en t sta tes that all p ro p e rty  acq u ired  d u rin g  
m arriage  is co m m u n ity  p roperty , the  incom e on  the p roperty  is co m m u n ity  p roperty .

Representative Joe Ryan
March 25, 1997
Page 2



S ta tes  that ev en  i f  co m m u n ity  p ro p e rty  is tran sfe rred  to  a tru st, it s till rem a in s  c o m m u n ity  
p ro p erty .

S ta tes that p ro p e rty  is n o t c o m m u n ity  p ro p e rty  i f  it is o w n ed  b y  a  sp o u se  at the tim e  o f  the 
m arriag e  bu t befo re  the d e te rm in a tio n  d a te  (see  A S 3 4 .7 5 .9 0 0  fo r d e fin itio n ). T h is  o ccu rs  
ev en  i f  th e  sp o u ses ' co m m u n ity  p ro p e rty  ag reem en t p ro v id es  th a t all p ro p e rty  acq u ired  
du ring  m arriage  is com m unity  p ro p e rty . H ow ever, the co m m u n ity  p roperty  a g reem en t m ay  
ex p ressly  p ro v id e  d iffe ren tly .

S tates that certain  listed p roperty  is ind iv idual p roperty  i f  it is o w n ed  by  a  sp o u se  a t the tim e  
o f  th e  m arriag e  bu t befo re  the  d e te rm in a tio n  da te  (see  A S  3 4 .7 5 .9 0 0  fo r d e f in itio n ). T h is  
o ccu rs  ev en  i f  th e  sp o u ses ' co m m u n ity  p ro p e rty  ag reem en t p ro v id es  th a t all p ro p e rty  
acq u ired  d u rin g  m arriag e  is co m m u n ity  p ro p erty . H o w e v er, the  c o m m u n ity  p ro p e rty  
ag reem en t m ay  ex p ressly  p ro v id e  d iffe ren tly .

S tates that apprecia tion  and incom e o f  p roperty  transferred  to a  co m m u n ity  p roperty  trust are  
co m m u n ity  p ro p e rty  i f  the  tru st say s  th ey  are.

S tates that com m unity  p roperty  held  in a trust rem ain s  co m m u n ity  p roperty  w hen  d is trib u ted  
to the spouses.

S ta tes  th a t th is  ch ap te r d o esn 't ch a n g e  p ro p e rty  c la ss if ic a tio n  and  o w n e rsh ip  rig h ts  fo r 
p ro p erty  acq u ired  before o r d u rin g  m arriag e , ex cep t as o th e rw ise  p ro v id ed  in th is  ch ap te r.

AS 3 4 .7 5 .0 4 0 . Id en tifie s  w ha t p ro p e rty  one  sp o u se  m ay  m an ag e  an d  co n tro l alone.

R equ ires sp o u ses  to act to g e th er w h e n  m an ag in g  and  c o n tro llin g  c o m m u n ity  p ro p e rty  that 
is held  in bo th  o f  th e ir n am es (u n le ss  held in the a lle rn a tiv e --"o r" ).

S ta te s  tha t the  trust te rm s d e te rm in e  the m an ag em en t and  co n tro l rig h ts  o f  co m m u n ity  
p roperty  tran sfe rred  to  a trust.

S ta tes th a t m an ag em en t and  co n tro l rig h ts  for c o m m u n ity  p ro p e rty  d o n 't d e te rm in e  the 
c las ' ''c a t io n  o f  the  p roperty  an d  d o n 't rebu t the p re su m p tio n  in A S  3 4 .7 5 .0 3 0 (b ).

S ta tes that m anagem ent and con tro l righ ts to co m m u n ity  p roperty  do not p erm it g ifts, excep t 
as p ro v id ed  in A S 34 .75 .050 .

S tates that m anagem ent and co n tro l rig h ts  arc not a ffec ted  by  th is  ch a p te r i f  th e  p ro p e rly  is 
a c q u ired  befo re  the d e te rm in a tio n  d a te  (see  A S 3 4 .7 5 .9 0 0  fo r d e fin itio n ). M ak es an  
ex cep tio n  to the ex ten t p rov ided  o th e rw ise  in a co m m u n ity  p ro p e rty  ag reem en t o r tru st.
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A llo w s a co u rt to ap p o in t a co n se rv a to r or guard ian  to h an d le  the m an ag em en t and  co n tro l 
r ig h ts  o f  a d isab led  spouse.

A S  3 4 .7 5 .0 5 0 . P ro h ib its  one  sp o u se  ac tin g  a lo n e  from  g iv in g  to a th ird  p arty  co m m u n ity  
p ro p e rty  tha t the spouse  m anages and  that is over $1 ,000  (in one ca lendar year), o r is a larger 
am o u n t u n less  the am ount is reasonab le  considering  the econom ic cond itions o f  the spouses.

S u b jec ts  a g ift no t a llow ed  u nder (a) o f  this section  to a court ac tion  allow ed under (d) un less 
b o th  sp o u se s  ac t jo in tly  o r the  g ift is ra tified  by the o th e r spouse.

C o n s id e rs  th a t the sp o u ses  hav e  ac ted  to g e th er w h en  one spouse m akes a g ift, i f  e ith e r o f  
c e rta in  U .S . g ift tax  ac tiv itie s  occur.

A llo w s o n e  spouse to b ring  a court ac tion  against a  spouse m ak ing  a g ift tha t d o esn 't sa tisfy  
(a ), o r  a g a in s t th e  rec ip ien t o f  the  g ift, o r bo th . R equ ires the  ac tion  to  be b eg u n  w ith in  a  
c e r ta in  tim e . C h arac te riz es  a reco v ery  du rin g  m arriage as co m m u n ity  p ro p erty . L im its  a 
re co v ery  a f te r  d isso lu tio n  o r d ea th  o f  one  sp o u se  to o n e -h a lf  o f  the va lu e  o f  the g ift and  
m ak es  th is  recovery ' in d iv id u a l p roperty .

A S 34 .75 .0 6 0 . A llow s spo u ses  liv ing  in this s ta te  to  c lassify  all o r part o f  their p ro p e rty  as 
c o m m u n ity  p ro p e rty  by usin g  a co m m u n ity  p roperty  agreem ent.

A llo w s  sp o u se s , ev en  i f  no t liv ing  in th is sta te , to  c lassify  all or part o f  th e ir p ro p e rty  as 
c o m m u n ity  p ro p e rty  by tran sfe rrin g  the  p roperty  to a co m m u n ity  p roperty  tru st that s ta tes  
th a t the p ro p e rty  is co m m u n ity  p roperty .

A S 3 4 .7 5 .0 7 0 . E stab lish es  a p resu m p tio n  tha t an  o b lig a tio n  incurred  by a sp o u se  d u rin g  
m arriag e  is in cu rred  in the  in terest o f  the m arriag e  o r fam ily .

R e s tr ic ts  th e  sa tis fac tio n  o f  a  du ty  o f  support ow ed  to the  o ther spouse o r ch ild  o f  the 
m arr ia g e  to  co m m u n ity  p ro p e rty  and  the sp o u scs’s non -co m m u n ity  property .

R estric ts  the  satisfac tion  o f  an  ob ligation  incurred by a spouse in the interest o f  the m arriag e  
o r fam ily  to  co m m u n ity  p ro p e rty  and  the n o n -co m m u n ity  p roperty  o f  the spouse.

R estric ts  the satisfac tion  o f  certain  ob ligations attribu tab le to  ob ligations, ac ts, o r o m issio n s 
b e fo re  m arriag e  to  the  n o n -co m m u n ity  p roperty  o f  the spouse  and ce rta in  co m m u n ity  

p ro p e rty .

R estric ts  the  satisfac tion  o f  certain  o th er ob ligation  incurred by a spouse  du rin g  m arriag e  to 
the  sp o u se ’s n o n -co m m u n ity  p ro p e rty  and  the spouse 's  in terest in co m m u n ity  p roperty .
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S ta te s  tha t th is  ch ap te r d o esn 't ch an g e  the spo u ses ' re la tio n sh ip  w ith  th e ir  c red ito rs  w ith  
reg ard  to  p ro p e rty  o r o b lig a tio n s  ex is tin g  before the d e te rm in a tio n  d ate  (see  A S  3 4 .7 5 .9 0 0  
fo r defin itio n ).

M akes b inding on  a c red ito r a  w riting  signed  by the c red ito r that reduces the  cred ito r's  righ ts 
u n d er th is  section .

S tates tha t c red ito r righ ts are no t affec ted  by a com m unity  p roperty  ag reem en t o r trust, u n less  
the c red ito r know s abou t the effect w h en  the ob ligation  to the cred ito r is incu rred . P ro h ib its  
ch an g in g  the  e ffec t o f  th is  su b sec tio n  by a co m m u n ity  p ro p e rty  ag reem en t o r tru st.

S ta tes  th a t th is  ch a p te r d o esn 't a ffec t a  p ro p erty  ex em p tio n  av a ilab le  u n d er an o th e r law .

S ec. 34 .75 .080 . P ro tec ts  p e rso n s w h o  are  bona fide  p u rch asers  (in  g en e ra l, g o o d  fa ith  
purchasers for value  w ithout n o tice  o f  a p ro b lem  o r ad v erse  co n d itio n ) in  th e ir tran sa c tio n s  
w ith  spouses. S tates that no tice  o f  a  com m u n ity  p roperty  ag reem en t o r tru st, a  m arr iag e , or 
a m arriag e  te rm in a tio n  d o esn 't ch an g e  the p u rch aser's  s ta tu s  as a b o n a  fide p u rch ase r. 
P ro v id es th a t ce rta in  co m m u n ity  p ro p e rty  p u rch ased  from  one  sp o u se  by a  bo n a  fide  
p u rch ase r is p u rch ased  free o f  any  c la im  o f  the o th e r sp o u se ; p ro h ib its  ch an g in g  th is 
p ro v is io n  in a co m m u n ity  p ro p e rty  ag reem en t o r trust.

Sec. 34 .75 .090 . E stab lish es  ce rta in  req u irem en ts  fo r and fea tu res  o f  co m m u n ity  p ro p e rty  
ag reem en ts . A n  ag reem en t m u st be in w riting , be s ig n ed , and  m ak e  so m e p ro p e rty  
co m m u n ity  p roperty . C o n sid e ra tio n  (each  spouse  rece iv in g  so m eth in g , u su a lly  m o n ey ) is 
no t needed  for the  ag reem en t to  be e ffec tiv e .

S ta tes tha t the ag reem en t m ay  not ad v e rse ly  affec t a ch ild 's  rig h t to su p p o rt.

Iden tifies  various item s tha t th e  sp o u ses  m ay ag ree  on  in the ag reem en t.

P rov ides for the am en d m en t o r  rev o ca tio n  o f  th e  agreem ent.

A llo w s p e rso n s  w h o  are  no t yet m arried  to en te r in to  an  ag reem en t, bu t p rev en ts  th e  
ag reem en t from  b eco m in g  e ffec tiv e  until they are m arried .

E stab lishes w hen  co m m u n ity  p roperty  ag reem en ts  a re  u nen fo rceab le .

P rov ides that a  co u rt is th e  en tity  tha t d e te rm in es w h e th e r an  ag reem en t is u n co n sc io n ab le  
(g ro ssl) u n fa ir to one  spouse).

Sec. 34 .75 .100 . E stab lish es  ce rta in  req u irem en ts  for and fea tu res o f  c o m m u n ity  p ro p e rty  
trusts. T o be a  trust, it m ust be signed  and  state  that so m e o f  the p ro p e rty  tran sfe rred  to  the 
tru st is co m m u n ity  p ro p erty , and  one  tru stee  m ust m ee t the q u a lifica tio n s  g iv en  u n d e r the
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section . C onsidera tion  (each  spouse receiv ing  so m eth in g , u su a lly  m o n ey ) is n o t need ed  for 
the tru s t to  be effec tive .

S ta tes  th a t the tru st m ay  no t a d v e rse ly  a ffec t a  ch ild 's  r ig h t to  support.

L ists  v a rio u s  item s that th e  sp o u ses  m ay  ag ree  on  in the trust.

P ro v id es  fo r the  am en d m e n t o r rev o ca tio n  o f  the  ag reem en t.

E s tab lish es  w hen  co m m u n ity  p ro p e rty  tru s ts  a re  u n en fo rceab le .

P rov ides that a court is the  en tity  th a t d e term in es  w h e th e r a  tru st is u n co n sc io n ab le  (g ro ssly  
u n fa ir to o n e  spouse).

R eq u ires  th e  tru stee  to  m a in ta in  ce rta in  reco rd s.

S ec. 3 4 .7 5 .1 1 0 . E s tab lish es  h o w  sp o u se s  m ay  hold  th e ir  p ro p erty . Inc ludes so m e n ew  
m e th o d s , e.g . h o ld in g  sep a ra te ly  o r  to g e th e r as co m m u n ity  p ro p e rty  o r h o ld in g  as 
"su rv iv o rsh ip  co m m u n ity  p ro p e rty "  (w h e re  su rv iv in g  sp o u se  rece iv es  the  o th e r sp o u se 's  
co m m u n ity  p ro p e rty  in te re st au to m atica lly ) . P ro v id es  fo r h o ld in g  p ro p e rty  as in d iv id u a l 

p ro p erty .

S ec. 3 4 .7 5 .1 2 0 . P rev en ts  th e  issu er o f  an  in su ran ce  p o licy  from  being  liab le  b ecau se  it 
m akes paym en ts o r takes o th e r ac tio n s on  the po licy , un less the issuer ac tua lly  knew  that the 
p ay m en ts  o r  ac tio n s w ere  in co n s is ten t w ith  a  co m m u n ity  p ro p e rty  ag reem en t o r tru st o r 
ce rta in  ad v e rse  c la im s.

E stab lish es  som e ru les fo r h o w  to c lass ify  the  o w n e rsh ip  o f  life in su rance  p o lic ies  and  
p ro ceed s.

S ta te s  tha t th is sec tio n  d o e s  no t a ffec t a  c red ito r 's  in te rest in a p o licy  (o r its p ro ceed s) that 
is tran sfe rred  or m ade p ay a b le  to  the  c red ito r as  secu rity  fo r an  o b lig a tio n .

S ta tes that th is sec tion  d o es  no t a ffec t th e  o w n e rsh ip  in te re st o r  p ro ceed s o f  a po licy  u n less  
a sp o u se  is listed  as an o w n e r  and  co m m u n ity  p ro p e rty  is used to  pay a p rem ium  on  the 

po licy .

S ec. 3 4 .7 5 .1 3 0 . P ro v id es  th a t o th e r  p ro p e rty  b eco m es co m m u n ity  p roperty  if  it is m ix ed  
w ith  co m m u n ity  p roperty  an d  i f  it can 't be traced  (o r excep t as p ro v id ed  in  A S 34 .7 5 .1 1 0 ).

P ro v id es  that u n d er ce rta in  c o n d itio n s  the  in d iv id u a l p ro p e rty  o f  o n e  sp o u se  is ch an g ed  to 
co m m u n ity  property  i f  the  o th er sp o u se  co n trib u tes  effort, sk ill, ac tiv ity , etc. to the sep a ra te  

p roperty .
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Sec. 34.75.140. Gives a spouse a claim against the other spouse for failing to act in good 
faith, if the failure damages the claimant's community property interest.

Allows a court to order an accounting of the spouses' property and obligations. Allows a 
court to make certain listed determinations about the spouses' property.

Allows a court to order the addition of a spouse's name to the title of community property 
held in the name of only one spouse, except for certain listed property.

Requires a spouse to bring a court action against the other spouse under (a) within three 
years.

Sec. 34.75.150. After the death of a spouse living in this state and under certain 
circumstances, treats as community property the property that can be traced to certain 
recoveries of the decedent for a loss of earning capacity.

Sec. 34.75.160. Directs that this chapter is to be applied and construed uniformly with the 
laws on this same subject in other states and to be applied and construed to achieve its 
general purpose.

Sec. 34.75.900. Defines the terms in the chapter.

Sec. 34.75.995. Gives the chapter the title "Alaska Community Property Act."

Section 12. Describes how a section in the new chapter changes an Alaska Rule of 
Evidence.

Section 13. States that the provision in this bill that amends court rules only takes effect 
if the section describing how it amends the rule receives the necessary super-majority vote.

Section 14. Gives the bill an immediate effective date.

If I may be of further assistance, please advise.
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M E M O R A N D U M

FROM: Representative Joe Ryan

SUBJECT: "Community Property Bill"

DATE:

TO: Representatives and Senators

This memorandum provides an Executive Summary and a more detailed 

Overview of the Community Property bill. The bill is designed, among other things, to 

allow married Alaskans to obtain an income tax advantage available to residents of nine other 

states and to produce business in Alaska,

Executive Summary

Nine states of the United States provide for married persons to hold assets 

acquired during the marriage as community property. These states are Louisiana, Texas,

New Mexico, Arizona, California, Nevada. Washington (state), Idaho and Wisconsin. Under 

community property rules, most assets acquired during marriage by the husband or by the 

wife are owned one-half by the husband and one-half by the wife. This rule applies 

automatically, subject to certain exceptions. However, the husband and wife may execute a 

written agreement to elect not to have their assets treated as community property. If they 

elect for their assets not to be treated as community property, each asset will belong to the 

spouse who acquires it and no part of it will be owned by the other spouse, as a general rule.



When a property owner dies, the inherent profit (e.g., capital gains) in his or 

her assets is forgiven for income tax purposes. This is referred to as the "income tax-free 

set-up in basis". This forgiveness of income tax liability applies only to the assets which the 

decedent owned at death. For example, if a husband and wife own property together, only 

one-half is treated as own by the spouse who dies first and the inherent profit (e.g., capital 

gains) is forgiven only with respect to that one-half. The capital gain is not forgiven in the 

half which was already own by the surviving spouse.

Even though community property is also treated as owned by one-half by the 

husband and one-half by the wife, the inherent profit (e.g., capital gains) in 100% of the 

community property asset is forgiven when the first spouse dies. This rule has been 

contained in the Internal Revenue Code for decades and is unlikely to be changed. It means 

that a person who owns assets with his or her spouse as community property has a major 

advantage upon the death of the first spouse to die over a married person who owns assets 

with his or her spouse but which are not community property.

One of the purposes of the bill is to allow married Alaskans to execute a 

written agreement to recharacterize their assets as community property. Unlike other states 

which have a community property form of ownership for married persons, Alaskans would 

have their assets treated as community property only to the extent they execute a written 

agreement and elect into a community property system under Alaska law. In the current 

community property states, the law mandates the married couple’s assets to be community 

property unless the spouses elect out. Because the change of ownership to community
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property can have extremely far reaching effects, it is appropriate to allow Alaskans to elect 

into the system if they wish to arrive the benefits of ownership of community property as 

well as to obtain the income tax advantage for community property when the first of them 

dies, but not to mandate the use of a community property system.

The bill not only allows Alaskan couples to enter into an agreement to have 

some or all of their assets treated as community property, but it also permits married persons 

who do not reside in Alaska to have their assets treated as community property under Alaska 

law by executing an Alaskan Community Property Trust. Such a trust must have an Alaskan 

trustee. It is anticipated that many married persons who reside outside of Alaska will wish to 

label a portion, or all. of their assets as community property because they believe that is a 

more appropriate method of owning their assets and they wish to obtain the income tax 

advantages which are available to community property upon the death of first spouse to die.

It should be emphasized that no asset would be label as community property 

under the bill. Rather, the bill merely authorizes married persons to execute a written 

agreement or trust in which they expressly elect to treat some or all of their assets "  

community property under Alaska law.

Detailed Overview 

Some Background on Ownership of Property Between Married Persons. All 

jurisdictions provide special rules for the treatment of assets acquired or owned by 

individuals while they are married. Many countries throughout the World provide
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"community property" treatment of assets acquired during marriage. Under a typical 

community property system, all assets acquired by a husband or wife during the marriage are 

treated as community property. (Assets brought to the marriage, as well as gifts and 

inheritance received during the marriage, are generally excluded from being treated as 

community property.)

Essentially, community property is treated as own one-half by the husband and 

one-half by the wife. Therefore, if the couple divorces, each receives one-half of the 

community assets. Under community property rules, the first spouse to die is permitted to 

dispose of his or her one-half interest in the property and, usually, the surviving spouse is 

not given any rights to the one-half which is dispose of upon the death of the first spouse to 

die. Rather, the survivor already owns one-half interest in the community assets.

Nine states in the United States used the community property system. These 

states were, as a general rule, ones originally colonized by the Spanish or the French. Spain 

and France had a community property system. Wisconsin, in 1984, adopted community 

property by enacting the Uniform Martial Property Act, a uniform law providing for 

community property treatment.

The other states of the United States use, in large measure, a system derived 

under English law. That law provided for no division of property upon divorce, although 

virtually all states, including Alaska, now allow the courts to reallocate assets between the 

spouses in the event of a divorce. Under English law, a type of temporary property interest 

(known as dower widows and courtesy for husbands) was granted to a surviving spouse.
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Almost all states which used the English system, including Alaska, have modified that rule to 

provide for a minimum or elective share to be taken by a surviving spouse.

Spouses May Vary Rights Bv Contract. Not infrequently, individuals, prior to 

or after marriage will agree on a division or sharing of their assets different from the rules 

which would otherwise apply under local law. One of the reasons for that is that the couple 

may move. For example, a couple may reside in the state of Washington (a community 

property jurisdiction) at the beginning of their marriage but then move to another state (such 

as Alaska) which does not provide for community property. A couple may well decide that 

they want community property to apply whether or not they moved to a non-community 

property state, for example.

Essentially, a couple which does not live in a community property state can 

enter into a written contract to have their property owned as though it were community' 

property in all respects. That would give them the sharing benefits of community property 

but it would not provide them with certain income tax advantages of community property 

which will be discussed later.

Taxes and Community Property. Community property has been very well 

favored under the Internal Revenue Code. Based upon a decision of the Supreme Court of 

the United States in the 1930’s, the tax law must respect the fact that community property is 

own one-half by the husband and one-half for the wife. Prior to 1948, that meant that a 

married couple in a community property state would pay less income tax than a couple in a 

non-community property state because the couple in the community property state were able
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to treat their income as being equally divided between them. Because income tax rates 

increase as income increases, the community property couple usually could have their income 

taxed at the lowest range of income tax rates. Also, before the allowance of the estate tax 

marital deduction, only one-half of the couple's community property was subject to estate tax 

when the first spouse died. However, individuals who resided in non-community property 

states had to pay tax on their entire assets because under local law those assets were treated 

as own entirely, and not just one-half, by the spouse dying first.

These advantages were regarded as so significant that after World War II 

several states adopted or had legislation pending to adopt a community property system for 

married couples in those states. In 1948, the Congress amended the Internal Revenue Code 

to provide, essentially, the same income tax treatment for income of a married couple in a 

non-community property state as that provided for a couple in a community property state.

In addition, the Congress allowed a marital deduction equal to one-half of the estate of a 

spouse to die for non-community property assets. That, in effect, put a married decedent in 

a non-community property state on the same footing, for estate tax purposes as a married 

person who died with community property. (Today the marital deduction is not limited to 

one-half of the estate.)

Major Remaining Income Tax Advantage for Community Property. While 

there continues to be some modest other advantages under the tax law for community 

property, one major difference remains. That difference relates to the income tax basis of 

inherited property.
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U n d e r S ectio n  1014(a) o f  the In ternal R evenue C o d e , the  in co m e tax  b asis  o f  

an  in h erited  asse t is equal to  its e s ta te  tax value, as a genera l ru le . B ecause p ro p e rty  ten d s to  

ap p rec ia te  o v er tim e , the e f fe c t  o f  th is  sec tion  is to fo rg ive  the inheren t p ro fit (su ch  as cap ita l 

ga in s) in the asse t w hen  the o w n e r  o f  the p ro p e rty  d ies. F o r  ex am p le , an  in d iv id u a l b uys 

M ic ro so ft s tock  w h en  it is w o rth  S20 p e r share. She d ies w hen  it is w o rth  $1 0 0  p e r sh are .

I f  she  had  sold d u rin g  h e r life tim e , she  w ould  have had to pay  cap ita l g a in s  tax o n  the $ 30  

p ro fit on  each  sh are  so ld . H o w e v e r, i f  she d ies w hen  the stock  is w o rth  $ 1 0 0 , h e r  h e irs  w ill 

m easu re  th e ir  g a in  fro m  $ 1 0 0 . T h e  $80  p ro fit is en tire ly  fo rg iv en  fo r in co m e tax  p u rp o ses .

T h is  au to m atic  ch an g e  in incom e tax basis up o n  d ea th  on ly  ap p lie s  to asse ts  

in c lu d ab le  in the es ta te  o f  an  in d iv id u a l. H ence, w hen  a m arried  p erso n  d ie s , o n ly  the assets 

in c lu d ab le  in the h is  o r  h e r e s ta te  a re  en titled  to  the  change in incom e tax  basis  trea tm en t.

T he In tern a l R ev en u e  C o d e  p ro v id e s  th a t on ly  o n e -h a lf o f  an  asset jo in tly  o w n e d  by h usband  

and w ife  is includab le  in the esta te  o f  the firs t o f  them  to d ie . H o w ev er, if  the  asse t w e re  

co m m u n ity  p ro p e rty  the in co m e lax basis in the e n t i re  asset ch an g es to  e s ta te  tax  value  w hen  

the firs t o f  them  d ies.

A d v an tag es an d  D isadvan tages o f  C om m unity  P ro p e r ty . S o m e b e liev e  that 

co m m u n ity  p ro p e rty  re p re sen ts  a m o re  fa ir and ra tiona l system  o f  sh arin g  th e  o w n e rsh ip  o r 

p ro p e rty  d u rin g  m arriag e  b ec au se  it essen tia lly  treats the m arriag e  like a p a r tn e rsh ip : as 

asse ts a re  ea rned  d u rin g  the m a rr ia g e , they a re  treated  as ow ned  5 0 /5 0  by th e  tw o  p a rtn e rs  

(the husband  and w ife). O th e rs , be lieve  com m u n ity  p roperty  is no t a fa ir  o r  ra tio n a l sy stem . 

In any ea se , w h e th e r the  co u p le  re s id es  in a co m m u n ity  p ro p e rty  state o r  n o n -co m m u n ity
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property state, they may, by executing a written contract, choose to treat their property as 

though it is not community property or to provide for a treatment which is identical to 

community property. However, the favorable change in income tax basis under the Internal 

Revenue Code is permitted only for assets which are treated as community property only if 

the property "represents ... community property ... under the community property laws of 

any State...." Internal Revenue Code Section 1014(b)(6). Hence, merely providing by a 

written contract for assets to be treated in a way similar to community property will not 

cause them to be treated as community property under the Internal Revenue Code because 

they are not community property under state law . By allowing Alaskan couples to treat 

their assets as community property under Alaska law. the assets should be treated as 

community property for purposes of the Internal Revenue Code. This, in essence, will allow 

married Alaskans to obtain the same benefits which are available to couples in the current 

nine community property states. However, no couples’ assets would be reclassified as 

community property under Alaska law except to the extent the couple enters into a written 

agreement providing for such treatment under Alaska law.

What the Bill Would and Would Not Do. Community property laws of the 

states which have them apply automatically to the assets of a married couple unless and 

except to the extent that the couple elects out of community property treatment. Whether 

one believes that community property represents a better or worst form ol ownership, a 

change to a community property system would be farreaching. Therefore, under the bill, the 

nature of assets owned by an Alaskan couple would not be changed unless and except to the
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extent they enter into a written agreement (or trust) in which they label certain, or all, of 

their assets as community property. Therefore, a couple must elect into community property 

in order for the law to have any impact on their assets. Therefore, the bill will have no 

impact on a couple unless they voluntarily enter into a written agreement in which they 

expressly label some or all of their assets as community property.

A married couple may enter into a community property agreement if they are 

both Alaskans. If neither spouse, or only one of the spouses is an Alaskan, the couple may 

choose to classify certain of their assets as community property by transferring them to an 

Alaska Community Property Trust.

More Information. The Bill is derived from the Uniform Community Property 

Act. Wisconsin adopted that act in 1984. However, under the Uniform Community 

Properly Act, all assets of the couple are automatically relabelled as community property 

(subject to certain exceptions) merely by reason of the enactment of the law. Therefore, 

couples who do not wish for their assets treated as community property have to elect out by 

written agreement. Therefore, if one spouse does not wish to change the nature of their 

property from community property to another form, he or she can prevent the reclassification 

from occurring. Under the bill, the opposite would occur. The enactment of the bill would 

have no impact on the treatment of property owned by a husband and/or wife. Only if the 

husband and wife enter into an agreement (or trust) after the enactment of the bill to treat 

part of their assets as community property would a change in the nature of their assets occur.
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In accordance with the Uniform Community Property Bill, its provision 

require that the spouses act in good faith toward each other with respect their community 

asset. The bill also prevents the use of the community property agreement or the community 

property trust to interfere or to hinder the rights of the creditor or to reduce the obligation of 

child support of a parent. The bill provides certain rules for the treatment of community 

property. For example, it provides that one spouse alone cannot make a gift to a third party 

of community property unless the value of the community property given does not exceed 

more than $1000 in a year or larger amount if, when made, the gift is reasonable in the 

amount considering the economic position of the spouses. (This provision is derived from 

the Uniform Community Property Act.) Also, community property would automatically be 

divided 50/50 upon divorce. Courts could not reallocate the assets in another way.

However, all of these rules, subject to the safeguards for creditors, child support payments 

and acting in good faith, may be modified by the couple. Because the couple will be able to 

label their assets as community property only by a written agreement, they will have an 

opportunity to vary the rules, which otherwise are provided under the bill, to the extent they 

desire, in their community property agreement or community property trust. Therefore, even 

the rules which would be provided under the bill will not apply unless the couple executes 

the community property agreement or community property trust and they do not provide in 

their agreement or trust for alternative or different treatment than that provided under the 

bilk



C. T ru stee  Provisions. The following trustee and trustee power provisions should be 
included, at m inim um :

This Trust shall at all tim es have as Trustee or at least one Co-Trustee a person, bank or 
trust com pany which is a "qualified person" under Alaska Statutes. The duties o f  such 
Trustee or Co-Trustee shall at all tim es include, at m inimum, m aintaining records for the 
T rust on an  exclusive or nonexclusive basis, preparing or arranging for the preparation 
o f  on an  exclusive or nonexclusive basis, the Trust's annual income tax  return, and part 
o r a ll o f  the  adm inistration (including physically m aintaining trust records) occurs in 
Alaska.

The Trustee shall at all tim es have some or all o f  the Trust assets, within the m eaning o f  
A laska S tatu tes Section 13.36.055(c)(1), deposited in Alaska.

C. S pend th rift Provision. The usual spendthrift provision should be modified to  make 
reference to the interest o f  the grantor and to  Alaska law, as follows:

No interest in the income or principal o f  any portion o f the Trust property shall be subject 
to  an y  fo rm  o f  voluntary or involuntary transfer, alienation or hypothecation by any 
beneficiary, nor shall any such interest or property otherwise be or become subject to the 
claims or liens o f  any person until such time as the property has actually been distributed 
in accordance with the terms o f  this instrument. This prohibition is intended to prevent 
all vo lun tary  and involuntary dispositions by any beneficiary, specifically including the 
Grantor, o f  any part o f  any interest with respect to a portion or all o f  the trust property in 
any m anner, as provided for under Alaska Statutes § 34.40.110.

D. C ontrolling Law. Finally, the following should be included:

This T rust shall be controlled in all respects by the laws o f the State o f Alaska.

If a prim ary purpose o f the trust is asset protection, the wise drafter should also include a typical 
flee clause, directing transfer o f the trust situs and controlling law to an offshore jurisdiction if attachment 
by creditors looms.

VI. A laska Fam ily  Limited Partnerships and LLC's

Alaska has also modified its statutes in 1997 relating to limited partnerships and limited liability 
companies to m ake the state a more desirable location for forming family limited partnersliips and LLC's. 
Internal Revenue C ode Section 2704(b) can restrict valuation discounts that arc based upon provisions 

in governing documents that are m ore restrictive than applicable under state law, so choosing a state with 
favorable law is vital for m axim izing valuation discounts. Alaska's changes and other existing features 
include:

a. N o Limited Partner "Put" Right. In the past few years, many states, including Florida. 
Georgia, Delaware, Nevada and Colorado, have eliminated the six-month limited partner "put" right found 
in the Revised U niform  Limited Partnership Act ("RUI.PA"). Alaska has followed suit, and current AS



32 .1 1 .2 5 0  provides that a Limited Partner has no w ithdraw al right unless the partnership agreement 
provides for one.

b. Unlimited Life. Limited partnerships and LLC's are perpetual as long as there is at least 
one partner/member.

c. Court Ordered Liquidation, Under the laws o f  most states, a court can order the liquidation 
o f  a partnership or LLC for "any equitable reason." AS 32 .11 .380  provides that a court can only order 
the liquidation o f  a limited partnership or LLC only i f  it is im possible for the entity to continue to  operate.

d. Amendment o f Partnership Agreement. A  lim ited partnership or LLC agreem ent m ay be 
amended only w ith unanim ous consent o f  all partners or members.

Alaska does not impose any income or intangibles tax  on limited partnerships or lim ited liability 
companies. Filing lees are SI 50.00 for a lim ited partnership or for a limited liability com pany, and there 
are no annual report fees. Corporate Information Services (phone: 360-754-9333, fax: 360-754-5781)
charges $90.00 to form  the entity, and a $165.00 annual Registered Agent fee.
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T h e  A l a s k a  A s s e t  P r o t e c t i o n  T r u s t

S um m ary
On April 2,1997, Alaska began compering for business with such offshore 

jurisdictions as Barbados, Belize, the Cayman Island-, the Channel Islands, 
the Cook Islands, and Nevis, The state legislature enacted a law authorizing 

the Alaska Asset Protection TYust'
Advantages. The intended advantage of this trust is shelter from certain creditor 

claims. Shelter would be most likely to occur against future creditor claims, due to 
Alaska’s retention of the fraudulent conveyance doctrine.5 A settlor can transfer 
property into this type of trust, protect the property from these types of claims, and 
retain a degree of benefit and control over uust property.

Limitations. There are two basic limitations of this trust: (1) at least four years 
must pass after funding the trust before the statute of limitations extinguishes fraud­
ulent conveyance claims, and (2) the settlor must surrender a significant degree of 
control over trust assets.

Surrender of control occurs in several ways: (1) the settlor must not retain a 
power to terminate or revoke the trust, (2) the settlor cannot dictate distributions 
from the trust, (3) the settlor cannot serve as trustee, (4) the settlor cannot be the 
only beneficiary, and (5) the settlor’s beneficial interest can be only that of a discre­
tio n ^  beneficiary. It is up to the trustee— someone other than the settlor—’to 
decide whether the settlor should receive any distribution from the trust 

Indirect Retention o f Control. The settlor might retain some measure of indirect 
control over trust assets. Two optional features can be authorized m the trust instru­
ment: ( 1 ) the settlor’s power to veto distributions and (2) the settlor’s special testa­
mentary power of appointment over trust assets. •

Dynastic Estate Planning. The Alaska Asset Protection Trust could also facili­
tate estate plans intended to cover multiple generations of beneficiaries.

Powers T hat M ight Be R eta in ed  by th e  Settlor

Veto Power. The first optional feature is the senior's power to forbid discre­
tionary distributions. This is not a power to prescribe distributions but rather to pre­
vent them if they do not meet with the settlor’s approval. AS 34.40.110{bX2).

Testamentary Special Power of Appointment. Second, the trust instrument can 
reserve for the senior a testamentary power to appoint crust assets to persons other 
than the settlor's creditors or estate. Id. Power that the senior surrendered during 
life—the affirmative power to dictate distributions—would return to the settlor upon 
death.
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Distributions by Consent. These two optional features might 
lead to distributions that were indirectly prompted by the sett­
lor. The trustee— probably a financial institution— would 
receive some sort of consent from the beneficiaries to distribu­
tion of trust assets to whichever beneficiaries were specified. 
The settlor might be the only beneficiary specified to receive a 
distribution.

Friendly Trustee. As a legal matter, the trustee would haye 
power to disregard such promptings. In fact, it would be pru­
dent for the trust instrument not even to mentioa such proce­
dures. As a practical matter, however, the trustee would have 
good reason to act as a so-called “friendly trustee” and cooper­
ate with any reasonable suggestion from the beneficiaries. As 
further assurance of harmony between trustee and beneficiaries, 
there could be a “trust pro tec ter” provision for removing and 
replacing an uncooperative trustee.

Cooperative Beneficiaries. Also as a legal matter, some ben­
eficiaries could oppose a request for distribution that was initi­
ated by tho settlor for the settlor's benefit. In practice, howev­
er, beneficiaries would be persons whom the settlor had select­
ed and whom would have a strong incentive to cooperate with 
the settlor. The incentive would stem from the settlor’s retained 
powers to veto distributions and to appoint ultimate distribu­
tions by means of a will.

This arrangement may work to protect the settlor’s assets 
from creditors. It may also help the settlor to retain some indi­
rect benefit and control over those assets. The separate issue of 
estate tax consequences is discussed later in this article.

H oyt T h is  D if fe r s  fro m  the L aw  o f M o s t  S tates  
The Predominant Rule. The predominant rule of law 

throughout the United States is that a transfer into oust is void 
or voidable against the settlor's creditors, if the settlor is enti- 

‘ tied to distributions bora the trust or is even eligible for discre­
tionary distributions. This is the rule of the Restatement" 
(Second) of Trusts § 156(2) (1959). It appears to be the law of 
Oregon.

Until this year, the only recent departures from this rule were 
a couple of tax decisions of uncertain application from 
Maryland and Indiana. In re Uhi's Estate, 241 F2d 867 (7th Cir 
1957); Estate o f German v. United Stales. 85-1 USTC (CCH) 
13,610 (Cl Ct 1985). Americans preferred to entrust billions of 
dollars to locations outside of the United States, in jurisdictions 
offering clear statutory protection.

The Alaska Rule. Now Alaska offers statutory protection. A 
settlor can make a lifetime transfer into an Alaska Asset 
Protection Trust, cause oust assets tn be protected from creditor 
claims, and remain eligible for discretiona.'y distributions from 
the trust

In any state, a distinction might be drawn between laws of 
substantive liability and laws of exemption. The new Alaska 
statute tends toward the latter concept For example, the statute 
docs not alter liability for the tort of professional negligence.
On the other hand, the statute does affect which assets might be 
seized to satisfy a judgment for malpractice. In this sense, the 
Alaska law resembles a debtor exemption statute, such as a 
homestead law.

W in  It W o r k ?
The burning issue is whether an Alaska Asset Protection 

Trust could be subjected to Use debtor/creditor laws of a state 
•hat followed the predominant rule described above. If that

NO.551 P .3

happened, asset protection would end. This conflicts-of-law 
issue could be litigated in a federal forum such as a U.S. 
Bankruptcy Court It could also arise from an effort to enforce 
a judgment from outside of Alaska in the Alaska court system, 
under the full faith and credit clause of the U.S. Constitution,
It might even occur in litigation originating in Alaska, although 
this seems less likely.

The new Alaska statute is untested. Court challenges could 
result in rulings that cut both ways. Opposite outcomes are 
suggested by two conflicting lines of authority.

The Silas Rule, Supporting Alaska Asset Protection Trusts 
would be a line of authority led by the Restatement (Second) 
Conflicts of Laws § 273 (1971). According to this view, the 
situs of a trust os decreed in its governing instrument deter­
mines the jurisdiction whose debtor/creditor laws apply to il*
In re Remington, 14 BR 496 (Bankr D NJ 1981), for example, 
involved a trust created under Pennsylvania law, a New Jersey 
beneficiary, a New Jersey creditor, and a liability arising in 
New Jersey. The court applied Pennsylvania law because the 
trust instrument provided that the trust was situated and gov­
erned by the laws of that state. In sum, the "situs rule” would 
allow an Alaska Asset Protection Trust to be covered by 
Alaska's debtor/creditor laws.

One reason that a court might balk at applying the situs rule 
is that a creditor will never be privy to a trust agreement's pro­
vision regarding governing law. It might seem unfair for a 
creditor’s rights to be restricted by an agreement to which the 
creditor was not a party. On the other hand, the “rights" being 
restricted would not involve substantive liability, but only 
exemption. Furthermore, the situs rule would still leave the 
creditor with the remedies of Alaska’s fraudulent conveyance 
statute, which is comparable to laws of other states. Where a 
debtor acted to defraud a creditor, the creditor would continue 
to have four years to make a claim against trust assets.

The Significant Relationship Rule. An opposite line of 
authority would be much less receptive to Alaska Asset 
Protection Trusts. These cases hold that the jurisdiction with 
the most “significant relationship'’ to a trust is the one whose 
debtor/creditor laws govern that trust. In re Portnoy, 201 BR 
685 (SDNY 1996); In re Brown. 4 Ak Br Rpt 279 (Bankr D Ala 
1995). Under this rule, a trust provision claiming coverage by 
Alaska law would not necessarily bo enforced. If the trust bote 
a significant relationship to some state other than Alaska, (hen 
Alaska's asset protection laws might not shield the trust's assets 
from creditors.

Pa^e 2
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The significant relationship rule seems intended, however, for 
unusual situations. Decisions adopting this rule began with fact 
patterns of gross bad faith, liability arising outside of the state 
where the trust was situated, and a potentially inequitable 
result. The court's apparent response was to look for a signifi­
cant relationship between ihe crust and a jurisdiction whose 
laws might afford the creditor a decent remedy.

This author believes that both of the foregoing rules will be 
applied in future cases. Risk factors that could imperil an 
Alaska Asset Protection Trust would include (1) gross bad 
faith by the settlor, (2) liability arising outside of Alaska, (3) 
trust administration occurring outside of Alaska, and (4) trust 
assets, particularly real estate, located outside of Alaska. On 
the other hand, a most that was not heavily burdened by these 
characteristics would stand a good chance of surviving a court 
challenge

Tax Issues
Overlaying the Alaska Asset Protection Trust are various gift, 

estate, and generation-skipping transfer tax issues that are com­
mon to all estate planning. A few of those issues are discussed 
below.

Estate Tax Exemption. To make use of the lifetime exemp­
tion (and associated unified credit) against the federal estate 
tax, Alaska attorneys have developed two general versions of 
the Alaska Asset Protection Thist.

The “incomplete gift" vw ion might.be attractive to clients 
who care more about Influencing distributions than removing 
post-transfer appreciation from their estates. In this version, 
powers retained by the settlor ire maximized, including both of 
4he optionalpowers discussed earlier in this article. The results 
are (1) inclusion of trust assets in the settJor’s^ross estate and 
(2^preservation of the estate tax exemption to shelter some or 
all of those assets.'

The "completed gift" version, on the other hand, might be 
attractive to clients who care more about estate tax minimiza­
tion than retained ability to influence distributions. In this ver­
sion, powers retained by the senior are minimized. The option­
al retained powen discussed above are entirely omitted. The 
intended results are ( 1 ) removal of trust assets (and their subse­
quent appreciation) from the settlor's gross estate and (2) 
depiction of the senior's estate tax exemption.

There is controversy over whether it would always be possi­
ble to make a completed gift into this type of trust. The 
Internal Revenue Service has stated that a completed gift does 
occur, if  a settlor transfers assets into a trust, surrenders all 
dominion, control, and beneficial interest except that of a dis­
cretionary beneficiary, and the assets become unavailable for 
satisfaction of creditor claims against the settior. Rev Rul 76- 
103, 1976-1 CB 293. But an Alaska Asset Protection Trust 
might not protect against all creditor claims, for reasons previ­
ously discussed. So, there might not be assurance, at time of 
funding, that a transfer into trust succeeded in removing assets 
from the senior's gross estate,

One response to this uncertainty would be to use only the 
incomplete gift version and abandon any hope of removing 
post-transfer growth from the settlor's gross estate. A different 
response might be to use both versions and create two trusts.
One trust would attempt to remove assets from the gross estate 
with an inter vivos completed gift. It would be funded to the 
exant of the settlor's unexhiustcd exemption. The other trust

could maximize the settlor's retained powers with an Incom­
plete gift, Both busts could obtain asset protection.

Assuming that a completed gift was accomplished, it might 
be dangerous for that transfer to be followed by a regular 
stream of distributions to the settlor. This could cause infer­
ence of a de facto agreement to that effect, under IRC 
§ 2036(a)(1), with resultant inclusion of trust assets in the sett­
lor's gross estate. On the other hand, sporadic distributions to 
the settlor would not tend to trigger such an inference. See.
e.g.. Skinner's Estate v. United States, 197 F Supp 726, (ED Pa 
1961), o f  d 316 F2d 517 (3d Cir 1963).

Annual Gift Tax Exclusion. A second issue is whether 
transfers into an asset protection trust can be sheltered by the 
annual S 10,000 gift tax exclusion.

This would be unnecessary if the incomplete gift approach 
were followed. f> ich a bansfer would not deplete the lifetime 
estate tax exernptu. i.

On the other ham, the annual gift tax exclusion would be 
useful as a setoff against a completed gift transfer. There 
would be a potential obsticle — the “present interest rule." 
Subject to a few exceptions, transfers into trust constitute gifts 
of future interests, which do not qualify for the annual gift tax 
exclusion. This problem can probably be averted or miniraized 
through the use of "Cruramey" powen of withdrawal. If bene­
ficiaries other than the transferor were furnished with Cruramey 
withdrawal powers for an appropriate period of time after trans­
fers into trust, then those transfers would probably be sheltered 
by the 510,000 annual gift tax exclusion.

Nonresidents of Alaska
Settlors and Beneficiaries. Oregon estate planners might 

wonder whether nonresidents of Alaska can enjoy the benefits 
of an Alaska Asset Protection Trust. The answer is yes. The 
sntute docs not impose any residency (or nationality) require­
ment on settlors or beneficiaries of such trusts. Only trustees 
need to be Alaskan.

Trustees. Oregon trust companies might wonder whether 
they could participate in the administration of such trusts. The 
answer is yes, with some qualifications.

To qualify under Alaska's asset protection statute, a trust 
must satisfy the following four requirements: ( 1) the trustee 
must be either an individual who is a resident of Alaska or a 
trust company or bank with trust powers with principal place of 
business in Alaska, (2) some or all crust assets must be deposit­
ed in Alaska, (3) the Alaska trustee must be empowered to1 
maintain bust records in Alaska and to file tax returns for the 
bust, and (4) "pan or all of the administration" must occurTn 
Alaska. AS 13.36.035(c).

The phrase "pan or all" suggests that some fractional 
involvement by non-Alaska fiduciaries would be permissible.
In response to this language, Alaska trust companies have 
already begun developing procedures for sharing administration . 
with non-Alaska fiduciaries. Their brochures and forms sug­
gest a subcontractor relationship. Investments, distributions, 
and customer service interaction might be handled by a subcon­
tractor located outside of Alaska, wherever the settlor or other 
beneficiaries resided. Meanwhile, activities occurring within 
Alaska would include trust accounting, ux compliance, *nd 
maintenance of at least one fund, which might be used to cover 
expenses of trust administration.

A note of caution should be raised. Use of a non-AJaska
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fiduciary is one of the risk factors identified earlier in this arrij 
c!e.:,The more non-Alaskan the trust, the more vulnerable the* 
trust becomes to the debtor/creditor laws of sates other than-? 
Alaska;

Shifting to Other Jurisdictions 
There could be several reasons for wanting to shift an Alaska 

Asset Protection Trust to a different location. For example, 
other states might enact asset protection legislation. Delaware 
already appears to have done so. Del Code Ann 12 § 3501, et 
seq, Under such circumstances, it would be helpful if a crust 
originating in Alaska could be moved elsewhere in the Unitea 
Sates.

An opposite set of facts might also provide impetus for 
removing a trust from Alaska. If courts broadly embraced con­
flict of laws doctrines such as the significant relationship rule 
discussed above, then it might be desirable to move a trust to 
an offshore location such as the Cook Islands,

One of the trust companies in Alaska suggests that trust 
instruments include a "trust protector provision” to remove the 
trust from Alaska. It would be prudent for someone other than 
the settlor to hold the removal power, since removal would in 
some ways resemble a termination and reconstitution of the 
trust Termination is one of the powers a settlor is not allowed 
to retain.

C l ie n t  P ro f ile  
Wealthy Clients with Future Liabilities. Alaska Asset 

Protection Trusts could be attractive tc clients with large estates 
and the potential for large future claims.

A stereotypical client might be a wealthy professional who 
wanted to retire in a few yean with the knowledge that a large 
pool of assets, beyond funds in ERAs and qualified retirement 
plans, was protected from malpractice claims. This client could 
establish the trust, fund it, remain individually solvent and 
continue to work for at least four more years. At the end of 
that time, the client could look forward to retiring with access 
to funds tb 11 were exempt from creditor claims.

This type of trust would be less useful to clients who were 
already being pursued by creditors. The Alaska statute pro­
vides that creditors can bring an action for fraudulent con­
veyance for fonrye&Tafter the settlor funds the trust. , 
Furthermore, this type of trust is unavailable to settlors who ire 
30 days or more in default of a child support obligation. AS 
34.40.110(b)(4).

Dynasty Trusts. A related profile would be clients interested

S g t tm in e n t s , o r  &  
N e w s le t t e r ?

Gary 
pn ScHpol of LaW>'

in establishing so-called “dynasty trusts." These multi genera­
tional trusts are limited in most states by the Rnle Against 
Perpetuities. The new Alaska law repeals this doctrine’s applic­
ability to discretionary trusts situated in Alaska. AS 
34.27.050(a)(3). An Alaska Dynasty Trust can therefore oper­
ate in perpetuity.

Alaska is not the only state to have embraced dynasty trusts. 
Delaware, Idaho, Illinois. South Dakota, and Wisconsin have 
passed similar laws repealing the Rule Against Perpetuities. 
Alaska, however, offers the combined advantages of perpetual 
trusts, asset protection, and no state income tax. These advan­
tages could magnify the initial size and subsequent growth of 
an Alaska Dynasty Trust.

First of all, the trust could compound from a base that 
included both the initial transfer and any appreciation or 
.icome that occurred between the time of transfer and the sett­
lor’s death. This would result from the settlor funding the trust 
with an inter vivos completed gift equal to the settlor's estate 
tax exemption or GST exemption. (The earlier discussion of 
Rev Rul 76-103 explains how asset protection might make a 
completed gift and resultant leverage of one or both exemptions 
possible.) Second, corpus would bn enhanced to the extent that 
the trust avoided losing assets to creditor claims. Finally, the 
trust could grow faster by not losing revenue to a state income 
tax. Over several generations, an Alaska Dynasty Trust might 
compound to a size significantly larger than if it had operated 
under traditional trust, debtoo'creditor, and tax laws.

C o n c lu s io n
The Alaska Asset Protection Trust offers clients an opportu­

nity to shield wealth from future claims while retaining some 
degree of benefit and control. It might also enhance the fund­
ing and growth of a related estate planning vehicle, the Alaska 
Dynasty Trust.

Bob Casey

E n d  N o te s
1 . SCS CSHB 101(JUD) of the Alaska Legislature 

becarao effective on April 2, 1997. Its provisions are distrib­
uted throughout the Alaska Statutes 13.12, 13.36, 34.27, aDd 
34.40. The statutes do not use upper- and lowercase spellings 
to refer to qualifying trusts; this article docs so for purposes of 
readability.

2. Exceptions cutting both ways could occasionally 
occur. For example, an Alaska Asset Protection Trust might, 
also protect against current creditors (those whose claims^apose 
before die trust was funded), if they ( 1 ) failed to commence ? 
legal action within four years of the date of funding or (2) were 
unable to prove that the settlor's insolvency was caused by the; 
transfer into trust 'On the other hand, an Alaska Asset!
Protection Thist would not protect against any creditor who' 
commenced legal action within four years of funding and wxj  ̂
able to prove the settlor’s actual intent to hinder, delay, o r  
defraud. AS 34,40.010, ttseq.

3. If the trust property consists of real estate, however, 
the law of the situs of the real estate wifi govern. Restatement 
(Second) Conflicts of Laws § 280.

Page 4
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Alaska State Legislature

Official Business H o u s e  M a j o r i t y  L e a d e r
State Capitol 

Juneau. AK 99801-1182 
(907) 465-3718

Sponsors Statement
fo r

HB 206 PERS For Village Public Safety Officers

Throughout the State the Village Public Safety Officer Program has 
provided a very important means of maintaining peace and harmony in the 
villages. Most of these individuals were not covered by a retirement 
program. Now some of these former officers are working for other 
organizations that are covered by the State PERS program. The work 
experience these individuals obtained by participating in this program has 
proven to be an invaluable asset in their present endeavors.

This bill would allow them to obtain retirement credit for the service 
rendered under the VPSO program. The eligible participant could receive 
credit for up to 5 years of service in the VPSO. Once their service had 
been verified, an indebtedness would be determined, and the vested 
employee would have to arrange to buy this time back into the State PERS 
system. The provisions of this bill will help in the recruiting and the 
retention of participants of the VPSO program in the villages. Turnover 
and a lack of qualified applicants has been a historic problem for the VPSO 
program.



L E G A L  S E R V I C E S
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 485-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street. Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  March 21, 1997

SUBJECT: Sectional Summary of HB 206. (Credit in PERS for village public
safety officers)

TO: Representative Brian Porter
Attn: Joel Lounsbury

FROM: Teresa B. C ra m e rs^ ^ -^
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary 
matter, note that a sectional summary of a bill should not be considered an authoritative 
interpretation of the bill and the bill itself is the best statement of its contents.

Section 1 permits an employee who is a vested member of the Public Employees' Retirement 
System (PERS) to receive up to five years' credit for employment as a village public safety 
officer (VPSO). (Under AS 39.35.680(40), a vested member is defined as one who meets 
the five-year requirement to qualify for a retirement benefit.) Under subsection (b), the 
member is required to contribute the full actuarial cost of providing benefits based on VPSO 
employment. Under subsection (c), the credited service granted for VPSO employment may 
not be used to satisfy the credited service requirements for normal retirement. (Under 
AS 39.35.370(a)(2), a member of PERS with at least 20 years of credited service as a fire 
fighter or peace officer is eligible for a normal retirement. Under paragraph (3) of that 
subsection, an employee with at least 30 years of credited service can take a normal 
retirement.)

TC:jdr
97-207.jdr



S T A T E  O F  A L A S K A

F I S C A L  N O T E

B I L L  NO. TIB 206

1998 LEGISLATIVE SESSION

R e v i s i o n  D a t e :  .__________________________________________________________

T i t le :  “A n  A c t  r e l a t i n g  to  c r e d i t e d  s e r v i c e  i n  t h e  p u b l i c  e m p l o y e e s

r e t i r e m e n t  s y s t e m . " _______________________________________________

S p o n s o r :  R e p r e s e n t a t i v e  P o r t e r _______________________________________

R e q u e s t o r: ( H )  F IN ______________________________________________________

D e p a r t m e n t  A f f e c t e d :  A d m i n i s t r a t i o n ______

B R U :  C e n t r a l i z e d  A d m i n i s t r a t i v e  S e r v i c e s

C o m p o n e n t :  R e t i r e m e n t  a n d  B e n e f i t s

COMPONENT SERIAL NO. 2271

Expenditures/Revenues: ( T h o u s a n d s  o f  D o l l a r s )

O P E R A T I N G  E X P E N D I T U R E S F Y  9 9 F Y  0 0 F Y  0 1 F Y  0 2 F Y  0 3 F Y  0 4

P E R S O N A L  S E R V I C E S 0 0 0 0 0 0

T R A V E L 0 0 0 0 0 0

C O N T R A C T U A L 0 0 0 0 0 0

S U P P L I E S 0 0 0 0 0 0

E Q U I P M E N T 0 0 0 0 0 0

L A N D  &  S T R U C T U R E S 0 0 0 0 0 0

G R A N T S ,  C L A I M S 0 0 0 0 0 0

M I S C E L L A N E O U S 0 0 0 0 0 0

T O T A L  O P E R A T I N G 0 0 0 0 0 0

C A P I T A L  E X P E N D I T U R E S 0 0 0 0 0 0

C H A N G E  IN R E V E N U E S  ( ) 0 0 0 0 0 0

F U N D  S O U R C E : ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s 0 0 0 0 0 0

1 0 0 3  G F  M a t c h 0 0 0 0 0 0

1 0 0 4  G F 0 0 0 0 0 0

1 0 0 5  G F / P r o q r a m  R e c e i p t s 0 0 0 0 0 0

1 0 3 7  G F / M e n t a l  H e a l t h 0 0 0 0 0 0

O T H E R 0 0 0 0 0 0

T O T A L 0 0 0 0 0 0

Estimate of any current year (FY98): $ 0 
POSITIONS:__________________________
F U L L - T I M E 0 0 0 0 0 0

P A R T - T I M E 0 0 0 0 0 0

T E M P O R A R Y 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
This bill is estimated to have an unmeasurable impact in the PERS funding ratio. There is an 
increase to the unfunded liability of the PERS of approximately $450,000. This would result in an 
employer contribution increase of approximately $40,000 per year, unmeasurable as a percent of 
payroll.

( c o n t i n u e d  o n  n e x t  p a g e )

P r e p a r e d  b y :  G u v  B e l l ______________

D i v i s i o n :  R e t i r e m e n t  a n d  B e n e f i t s

P h o n e :  4 6 5 - 4 4 6 0

D a t e : _________________

A p p r o v e d  b y  C o m m i s s i o n e r :  M a r k  B o y e r

Agency: Department of Administration Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

R e v :  2 / 1 0 / 9 8

j d
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FISCAL NOTE
STATE OF ALASKA

1998 LEGISLATIVE SESSION BILL NO. IIB206

ANALYSIS: (continued)

This bill would also, for the first time, allow employees to claim credited service for non government employment. This would 
set a precedent and open the door for other non government forms of service.

Another point is that many VPSO’s receive retirement as part of their employment. If past enacted legislation is an indicator, 
then the legislature does not support “double dipping" on retirement benefits.

If enacted this bill would have no effect on the PERS average employer contribution rate or the funding ratio.

P a g e  2 o f  2



FROH PSER RSOC PRES FBNKS 03 .03 .2093  19:03 P .

P U B L IC  SA F E T Y  E M P L O Y E E S  A S S O C IA T IO N
4300  B oniface Parkway, H\ 16 
Anchorage, A K  995 0 4 -4 3 8 7  

(907 )337-1979  K A X :(907)337-1753

H onorable Representative Brian Porter 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

February 1 3 ,1 9 9 8

Dear Representative Porter:

i louse B ill 206 . PERS credit for V PSO ’s, w as recently heard in the H ouse Finance 
Com m ittee. B efore passage o f  the bill there w ere several am endm ents attached 
to the bill. Am endm ent number three may deny V PSO ’s credited service for their time 
served as V PSO ’s i f  they receive aoy retirement benefits from those years service as 
a VPSO.

V P S O ’s work for the regional non-profit native corporations. M ost o f  these non­
profit corporations participate in a lim ited profit sharing pension plan. This 
Plan is not a defined benefit, but rather a plan like a 401 (k ) where upon termination 
the em ployee can take a lum p sum  or roll the benefit into an ERA. The retirement 
benefits for m ost o f  these em ployees is accrued at the rate o f  on ly  about five to 
seven percent o f  their annual earnings with no em p loyee contribution. If the average 
V PSO  m ade around $ 25 ,000  a year then in five  years he/she w ould have accrued about 
$ 6 2 5 0  in principal. This principal amount plus accrued interest w ould be their total 
benefit. Furthermore, there is a vesting period o f  at least 3 years for m ost non-profits

Under amendment number three the H ouse Finance com m ittee has just penalized  
V PSO ’s for accruing a very paltry retirement. This, in effect, k ills the intent o f  
the bill.

This is unacceptable and needs to be fixed before the bill reaches the Senate.
O ne w ay to fix  the am endm ent is to replace the wording “retirement benefits"  
w ith the words "defined retirement benefits". Thts am endm ent needs to be 
legally researched. I f  you  have any questions p lease do not hesitate to call me 
at 456 -4 1 6 7  or 474-2555(W ork)

Sincerely,

f i x * # * *
Craig Pcrsson
PSEA L egislative Liaison



JohnTcrrcl February 6,1998
P.O. Box 245 
Naknek, Alaska 99633 
(907) 246-4222

Representative Brian Porter 
State Capitol, Room 214 
Juneau, Alaska 99801

Dear Representative Porter:

This is to let you know that I support your efforts with House B ill 206. It is my 
understanding that this b ill allows time spent as a Village Public Safety Officer (VPSO) 
to be entered into the PERS retirement system i f  the VPSO leaves the program but 
continues as a law enforcement officer. I was a VPSO for over two years and was in the 
First VPSO/Municipal Police Transition Academy. I became one o f the first VPSO 
Sergeants in the program. When I became a municipal police officer and found out that 
time spent as a VPSO was not counted in PERS I was angry and very disappointed. 1 
have now been a Police Officer for the Bristol Bay Borough Police Department for over 
eight years.

1 owe the VPSO program a lot for allowing me to become a Municipal Police 
Officer, but VPSO’s are treated as step children as it is. Not allowing this time on PERS 
is adding insult to injury. This B ill would be a good incentive to keep people in the 
VPSO program, instead o f quitting to find a job with real benefits.

Thank you very much for this thoughtful and much needed bill.

John Terrel



Representative Brian Porter 
Alaska Legislature 
FAX #465-3834

February 6, 1998

RE; HB206 

Representative Porter,

I t is my understanding that HB206 is going before the legislature next week. I wanted to take a 
moment to express my support for this bill.

This bill provides an incentive for Village Public Safety Officers to remain serving their villages 
and also encourages them to later to seek employment with departments that are under the PERS 
system. This is a W IN WIN, for both the VPSO, aC village, and future employers because it 
allows the VPSO’s to serve with out feeling like they are “ spinning their wheels" when it comes 
to retirement.

I, myself started as a VPSO. This bill w ill benefit me personally very little since I was looking 
toward my future when I was making employment decisions, and stayed as a VPSO a short time 
before moving onto another agency that offered a good retirement plan (the Troopers). I feel i f 
this bill would have been in place back then, I could have stayed much longer.

Thank you for hearing me, and I hope that this bill passes.

Sincerely,



PUBLIC SAFETY EMPLOYEES ASSOCIATION 
"REPRESENTING ALASKA’S FINEST”

4300 Boi 'face Parkway, #116 
Anchorage, AK 99504-4387 

(907)337-1979 FAX:(907)337-1753

Representative Bryan Porter
State Capitol
Juneau, AK 99801-1182

April 15,1997

Dear Representative Porter:

On behalf o f the Public Safety Employees Association I would like to personally thank 
you for sponsoring House B ill 206.

PSEA fu lly supports HB206. This bill allows Village Public Safety Officers(VPSO’s) to 
buy up to five years o f credited PERS retirement time for that time served as a VPSO.

As you already know VPSO’s are not paid a lot and receive very minimal retirement 
benefits through the Native Regional Corporations. HB206 provides a greater incentive 
for VPSO’ s to stay at the job and then, i f  opportunities exist, to become a state or city law 
enforcement officer.

We also believe that VPSO’s can make excellent future state or municipal law 
enforcement officers. Some o f the best training for any Alaska State Trooper is time 
spent in villages as a VPSO.

Again, I would like to thank you.for taking your time to put this piece o f legislation 
together. I f you have any further questions please do not hesitate to call me.

Sincerely,

Keith Perrin 
PSEA President



TANANA CHIEFS CONFERENCE, INC.
122 F irst A v e n u e , S u ite  6 0 0  

F airbanks, A la sk a  9 9 7 0 1 -4 8 9 7  

T ele : 9 0 7 /4 5 2 -8 2 5 1 x 3 2 3 6  &  Fax: 9 0 7 /4 5 9 -3 8 5 1

B rian  Porter  

R m : 2 1 6 , S ta te  C ap ita l 

Ju n eau , A la sk a  9 9 8 0 1  

T ele: 9 0 7 /4 6 5 -4 9 3 0  

Fax: 9 0 7 /4 6 5 -3 8 3 4

April 21, 1997

D ea r  R ep resen ta tiv e  Porter:

T h is  letter  is  in  regards to  H o u se  B ill 2 0 6 . I am  v ery  trou b led  b y  the H o u se  F in an ce  

C o m m itte e 's  drastic  cu ts  to se r v ic e s  in Rural A la sk a . T h e  areas o f  co n cern  that T anana  

C h ie fs  C o n fe r e n c e  w o u ld  lik e  to s e e  co n sid ered  b y  the S en a te  F in a n ce  C o m m itte e  during  

their  d e lib e r a tio n s  o v e r  the o p era tin g  budget.

( V P S O ) V il la g e  P u b lic  S a fe ty  O fficer .
T h e  V il la g e  P u b lic  S a fe ty  O ffic e r  has p ro v id ed  law  en fo rcem en t s e r v ic e  in rural A la sk a  

for n ea r ly  (2 0 )  years, and w ith in  th o se  tw en ty  years there has b een  a drastic  c h a n g e  in 

R ural A la sk a , tow ard s d e c lin in g  in cid en ts; d ra w in g , fire, a lc o h o l related  in c id en ts . T h e  

V P S O  p ro v id e  a broad range o f  p u b lic  sa fe ty  s e r v ic e s  in rural A la sk a , in c lu d in g  but not 

lim ite d  to h ea lth  and sa fe ty  s itu a tion s. W ith  the e x is t in g  retirem en t p lan , and to 

im p lem en t ou r  V P S O 's in to  the S ta te  P ers, it w o u ld  en a b le  o u r  program  to  recruit 

q u a lif ie d , d ed ica ted  P o lic e  O fficer s . A lth o u g h  w e  d o  r e c e iv e  g o o d  q u a lif ie d  V P S O 's , but 

:h ey  don't s ta y  lo n g , b e c a u se  o f  the lo w  p ay  and not m u ch  o f  a retirem en t sy s te m , a lo n g  

w ith  a h e a v y  w o rk  load . W ith  that, I en co u ra g e  y o u  and you r s t a f f  to fu lly  support H o u se  

B ill 2 0 6 . T h is  w il l  en su re  that th ey  w ill c o n tin u e  to p la y  a cru c ia l r o le  in p ro tectin g  the  

l ife , h ea lth  and sa fe ty  n e e d s  o f  ou r  rural resid en ts.

S in c e r e ly ,

T A N A N A  C H IE F S  C O N F E R E N C E , IN C .

Jim  D . T itu s  

V P S O  C o o rd in a to r
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SPONSOR STATEMENT - HB 208
Updated: April 23, 1997

The A laska Aerospace Deve lopm ent C orpo ra tion is a young organ iza tion 
that has v igo rous ly pursued its re sp o n s ib ility to fo rge a new indus try and 
new opportun ities in A laska . Its firs t task was to b ring ta lented people 
w ith s ig n ific a n t experience in the aerospace indus try to A laska as 
employees and consultan ts. Through the ir e ffo rts the A A D C  has won 
fede ra l contrac ts , generated s ig n if ic a n t in d u s tr ia l in te re s t, and b rough t 
A laska , in te rna tiona l recogn itio n as a po te n iia l center fo r th is m a jo r 
g row th indus try . The p ro b a b ility fo r success is ex trem e ly h igh and the 
prospects fo r A laska 's econom y are excep tiona l.

A A D C ’s focus has been on two pro jects. The deve lopm ent o f a rocke t 
launch comp lex on Kod ia k Island and the loca tion o f sa te llite ground 
stations in the Fairbanks area. A A D C  has also pursued educationa l 
oppo rtun itie s th roughou t the state, as w e ll as g loba l warehousing and 
m anu fac tu ring p o ss ib ilit ie s in Anchorage .

The present board o f d irec to rs o f the A A D C  has served the State o f A laska 
ex trem e ly w e ll, in d ire c tin g the purposes o f the co rpo ra tion . The 
pro fess iona l, techn ica l and s c ie n tif ic expe rtise p ro v ided by the U n iv e rs ity 
o f A laska members o f the board, have guided the sta rt-up phase o f th is 
u n d e r ta k in g .

As we move in to the cons truc tion , m arke ting and opera tiona l phase o f th is 
endeavor, it is im pe ra tive that the board be res truc tu red to inc lude 
spec ific members o f the A laska business comm un ity . These in d iv id ua ls 
should have experience in finance , m arke ting analysis and an 
unders tand ing o f econom ic deve lopm en t, based on th e ir e x is tin g o r 
p rev ious pa rtic ip a tio n in p riva te en te rp rise .

In add ition , this b ill ca lls fo r the cha ir and v ice -cha :r to be selected from  
among the board o f d irec to rs o f the corpo ra tion who reside in A laska.

\khick • k.iiiuk • kodsuk • I aisc." li.o • 1 'I.! Harbor • Ou/inkic • Pori Lions.
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PROPOSED CHANGES UNDER HB 208 TO:
AS 14.40.826(a)(b) - AADC BOARD OF DIRECTORS
Updated: April 23. 1997

Existing Voting Member

[U of A Board of Regents]
U of A President or designee 
U of A Geophysical Institute 
[ASTF Executive Director]
DCED Commissioner or designee 
Aerospace or Commercial Space 
Aerospace or Commercial Space 
[U of A Faculty Member]
Public Member

Proposed Change

Business Sector-state resident 
U of A President or designee 
U of A Geo. Institute or designee 
Business Sector-state resident 
DCED Commissioner or designee 
Aerospace or Commercial Space 
Aerospace or Commercial Space 
Business Sector-state resident 
Pub.School Educator or Pub.Member

[Deleted Text Bracketed] N e w  Text Underlined
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395 The University of Alaska, etc. § 14.40.835
Sec. 14.40.821. C rea tio n  an d  te rm in a tio n  of co rp o ra tio n , (a) The Alaska Aero­

space Development Corporation is created as a public corporation of the state. The 
corporation is a body corporate and politic located for administrative purposes within the 
Department of Commerce and Economic Development and affiliated with the University 
of Alaska but with a separate and independent legal existence.

(b) The corporation may not be terminated as long as it has bonds, notes, or other 
obligations outstanding. If the corporation i3 terminated, it shall be term inated in a 
manner tha t permits the University of Alaska and Poker Flat Research Range to continue 
their research and educational missions uninterrupted. (§ 2 ch 88 SLA 1991)

Sec. 14.40.825. [Renumbered as AS 14.43.305. J

Sec. 14.40.826. B oard  of d irec to rs , (a) The board of directors of the corporation 
consists of nine members appointed by the governor as follows:

<T) one member of the Board of Regents of the University of Alaska:
(2) the president or the designee of the president of the University of Alaska;
(3) the director of the Geophysical Institute of the University of Alaska;
(4) the executive director of the Alaska Science and Technology Foundation;
(5) the commissioner of commerce and economic development or the commissioner's 

designee;
(6) two members who have experience and understanding of the aerospace or commer­

cial space industry, one of whom shall have a special emphasis in federal regulatory 
procedures and policy involving space;

(7) one faculty member of the University of .Alaska with research interests involving 
rockets or satellites;

(8) a public member.
(h) The membeis of the board of directors of the corporation described in (aX6) of this 

section may be nonresidents of the state. The term of the members described in (a Xl), (6), 
(7), and (8) of this section is four years and those terms shall be staggered.

(c) Members of the board of directors of the corporation described in (aX6) and (8) of 
this section receive $100 compensation for each day spent on official business of the 
corporation.

(d) In addition to the members of the board of directors described in (a) of this section, 
two members of the legislature shall serve as ex officio nonvoting members of the board 
of directors. The two ex officio nonvoting members shall include one member of the senate 
appointed by the president of the senate and one member of the house appointed by the 
speaker of the house.

(e) The voting and nonvoting members of the board of directors of the corporation are 
entitled to per diem and travel expenses authorized under AS 39.20.180, (§ 2 ch 88 SLA 
1991)

L « ? iiL a tiv e  h l* to ry  r e p o r t* .  — For le p s la tiv e  in d u stry  advisory board  by th e  corporation , see 1991 
le tte r  of in te n t re la ted  to th e  appoin tm ent of an  S en a te  Jo u rn a l, p a re  1270.

Sec. 14.40.830. [Renumbered as AS 14.43.310.]

Sec. 14.40,831. C h a ir  and  vice-chair. The president of the University of Alaska or 
the designee of the president shall be the chair of the board of directors of the corporation. 
The commissioner of commerce and economic development or the designee of the 
commissioner shall be vice-chair of the board of directors of the corporation. The 
vice-chair presides over all meetings in the absence of the chair and has other duties the 
board of directors of the corporation may direct. (§ 2 ch 88 SLA 1991)

Sec. 14.40.835. [Renumbered as AS 14.43.315.]



S T A T E  O F  A L A S K A
B oard s  and C om m iss ion s

Membership Roster 
AEROSPACE DEVELOPMENT CORPORATION (165 )

Member Appointed Reappointed

Syun-ichi Akasofu 08/16/91
Dir./UA Geophysical Institute...
UAF Geophysical Institute 
9 1 0  Koyuk'.k Drive 
Fairbanks, AK 9 9 7 7 5 -0 8 0 0

Alan Austerman 03 /03 /95
Legislature/Representative/Nonvoting
Alaska State Representative
State Capitol, M/S 3100
Juneau, AK 99801 -1182

Eugene Cernan 
Industry
9 0 0  Town and Country Lane 
Houston, TX 77024

Kenneth M. Damm 
Public
P.O. Box 1666 
Kodiak. AK 99515

Steve -ffonk—  Drue P earce
Legislature/Senator Nonvoting J e r rv  
Alaska State Senator 
State Capitol, M/S 3100  
Juneau, AK 99801 -1 182

08/16/91 07  01 /93

10/07/94

2 / 2 5 / 9 7  
■0 3 / 1 1-/9-3'

.•.'arc ( .A l t e rn a t e )

Sharcn Gagnon 08/16/91 07 /0 1 /9 2
UA Bd of Regents 
7001 Tree Top Circle 
Anchorage, AK 99516

Joe Hawkins 08/16/91
UA Faculty
University of Alaska Fairbanks 
Department of Electrical Engineers 
203  Duckering 
Fairbanks, AK 9 9 7 7 5 -1 7 6 0

James Kenworthy 
Exec Dir ASTF 
Executive Director
Alaska Science & Technology Found.
4 5 0 0  Diplomacy Drive 
Anchorage, AK 9 9 5 0 8 -5 918

Term Exp.

07 /01 /97

07 /01 /97

07 /01 /96

07 /01 /95

(Revised December 17. 1996) 4



STATE OF ALASKA
Board s and C om m iss ion s

Membership Roster 
AEROSPACE DEVELOPMENT CORPORATION (165)

Member Appointed Reappointed Term Exp.

Jerome Komlsar 
U of A Pres/Pres designee 
2 0 2  Butrovich Building 
Fairbanks, AK 99775

08/16/91

Bill Paulick 06 /14 /93
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FISCAL NOTE
N O .  C S H B  2 0 8 ( L & C )

S T A T E  O F  A L A S K A  B I L L  V E R S I O N :
1997 L E G I S L A T I V E  S E S S I O N  P U B L I S H  D A T E :  A p r i l  9 ,  1997

Revision Date: A p r i l  7 ,  1997__________  Department Affected: Commerce & Economic Deve lop
Title: An Act r e l a t i n g  to  the board o f  BRU: AK Aerospace  Development Corp .
D i r e c t o r s  o f  the AK Aerospace D eve lop . Corp

Sponsor: R e p re s e n ta t i v e  Ansterman____________  Component:^ A e ro space Development C o rp .
Requestor House Labor & Commerce_______________   \U2U___________________

Expenditures/Revenucis: (Thousands of Dollars)
OPERATING FY 98 FY 99 FYOO FY 01 FY 02 FY 03
PERSONAL SERVICES 0 ol 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 ' 0 0
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS 1
TOTAL OPERATING 0 0 0 0 0 r>U

CAPITAL 0 0 ol 0 0 0

REVENUE FUND SOURCE 0 01 0 . ol 0 cl

FUNDING: iThousancs cf Dollars)
GENERAL FUND 0 cl 0 0 0 0
FEDERAL FUNDS I
CTV-ER FUND SOURCE !
TOTAL 0 ol 0 0 0 0

POSITIONS:
FULL-TIME Ol cl cl 0 0 Cl
PART-TIME Cl 0 nU 0 0 0
TEMPORARY ol 0 o| 0 0 Ol

Estimate of current year impact:

ANALYSIS: (Attacn a separate page i  necessary)

The House Labo r it Commerce Committee v o ted  to  c e ro  out the f i s c a l  n o te .  The 
comm ittee f e e l s  t h a t  t r a v e l  shou ld  be cove red  w i t h in  the D epa r tm en t 's  budgeted 
t r a v e l  a c c o u n ts .

Prepared by: Comn7fnee Phono: 465-4954
Division: S h i r l e v 1 1 .  A r a s t r c n 2 , S t a f f  House Labo r 5 Commerce Date: i / o / a n

Approved by: 'rfepresanative Norman Rokeoerq/Chair
Agency: House Labor and Commerce Committee Date: A /9 /9 7
Distnbutlon (by preparer): Leg. Finance, Legislative Sponsor, Requestor, OMB, Gov., & Impacted Agency(ies).
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LEGISLATIVE REFERENCE LIBRARY
LEGISLATIVE .AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-33C8
2 5  l̂ ° /J t f m 2029 130 Str>vcrd Street, Suite 4QQ
‘ P3301 Juneau, Alaska 99801-2105

C o p ie s  o f  m in u te s  lis te d  b e io w  w ere  o r ig in a lly  in c lu d ed  in th is file . T h e  m in u tes  are 

a v a ila b le  o n  the le g is la t iv e  co m p u ter  database. In order to save  sp a ce  co p ies  o f  m in u tes  have  
n o t b e e n  le ft  in  the f i le s .

Mary Pagenkopf
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A l a s k a  S t a t e  L e g i s l a t u r e
House of Representatives

Committees 

R ules C om m ittee, C hair
Legislative Council 

International Trade &  Tourism 

Military &  Veterans Affairs 

World Trade &  State/Federal Relations

TO:

FROM:

DATE:
RE:

Senator Tim Kelly 
Chair 
Senate Rules Commi
Representative Pet 
Chair
House Rules Committee 
April 24, 1997
HP..214;. Request for. Floor Action-

Interim :
10928 Eagle River Rd. Suite 141 

Eagle River, A K  99577

S ess io n :  
Alaska State Capitol 

Juneau, A K  99801

I respectfully request that you calend.ir HB 214, dealing with 
workers' compensation matters, for floor action at your earliest 
convenience. This bill is merely housekeeping in nature, and there is 
no opposition. I would anticipate that it would require less than 5 
minutes of floor time.
Attached hereto, please find a Sponsor Statement, a Sectional, and 
backup material.
Thank you in advance for your kind assistance in this matter.

R e p r e s e n t a t i v e  P e t e  K o l t

Juneau Office (907) 465-3777 Toll Free 1 -800-86l-KOTT(5688) Fax (907)465-2819 ~
Ragle River Office (907)694-8944 Fax (907)694-8945 E-Mail: reprcscntalivc_pclc_kott@lcgis.statc.ak.ii>;

mailto:reprcscntalivc_pclc_kott@lcgis.statc.ak.ii


C o m m itte e s  
R u les C o m m ittee . C h air

L egislative Council 
International Trade & Tourism  

Military & Veterans Affairs 
World Trade & State/Federal Relations

A l a s k a  S t a t e  L e g i s l a t u r e
House of Representatives

SPONSOR STATEMENT AND SECTIONAL ANALYSIS 
HB 214

H B 2 1 4 , w h ich  is  su p p o rted  by the D epartm ent o f  L abor, m akes tw o
im p o r ta n t  a d ju s tm e n ts  to  T it le  2 3  p e r ta in in g  to  w ork ers' c o m p e n sa t io n .  
S e c t io n s  1 and 2 am end A S  2 3 .3 0  to com port with federal law . S ection s 3 and 4 
am en d  A la sk a  w o r k e r s’ c o m p e n sa tio n  la w  to reflect ch a n g es  m ade to pub lic  
a s s is t a n c e  e l i g ib i l i t y .

S e c t io n  I :

T h is  s e c t io n  a lig n s  A S 2 3 .3 0 .0 2 2  w ith  4 2  U .S .C . 1 2 1 0 1 -1 2 2 1 3  (A m erican s  
w ith  D isa b ilit ie s  A ct). It am ends A S 2 3 .3 0 .0 2 2  to provide that an em p lo y ee  w ho, 
fo l lo w in g  a c o n d it io n a l o f f e r  o f  e m p lo y m e n t, m ak es a fa lse  rep resen ta tio n  
d u r in g  a m e d ic a l in q u iry  o r  e x a m in a tio n  regard in g  the e m p lo y e e ’s p h y sica l 
c o n d it io n , m a y  be barred from  r e c e iv in g  w orkers' com p en sation  for an injury  
c a u s a lly  c o n n e c te d  to the fa lse  rep resen ta tion . C urrently, A S 2 3 .3 0 .0 2 2  refers  
to  fa ls e  r e p r e se n ta tio n s  o f  p h y s ic a l co n d itio n  in an " em p loym en t ap p lica tio n  
o r  p r e c m p lo y m c n t  q u e s t io n n a ir e " .

T h e  A D A  p ro h ib its  m any e m p lo y e r s  from  m aking in q u ir ies  d es ig n ed  to
o b ta in  in fo r m a t io n  r e g a r d in g  d i s a b i l i t i e s  p r io r  to a co n d itio n a l o ffe r  o f  
e m p lo y m e n t , in c lu d in g  in q u ir ie s  m ade in the e m p lo y m e n t a p p lic a t io n  and 
p r e c m p lo y m c n t q u e s t io n n a ir e . A n  e m p lo y e r  su b ject to the A D A  co u ld  not
c o m p ly  w ith  th e  A D A  and b en e fit  from  A S 2 3 .3 0 .0 2 2 , w h ile  an em p lo y er  w ho
did  n ot c o m p ly  w ith  the A D A  m igh t b en efit at the exp en se  o f  an em p lo y ee 's
r ig h ts  u n d er th e  A D A . S e c t io n  1 o f  HB 2 1 4  rep la ces  the " em p loym en t
a p p lic a t io n  or  p r c c m p lo y m e n t q u estio n n a ire"  la n g u a g e  o f  the current statu te  
w ith  the A D A  perm itted  ex a m in a tio n s  or in q u ir ies after a co n d itio n a l o ffer  o f  
em p lo y m en t. T h e  em p lo y er  w ho c o m p lie s  w ith the A D A  w ill be ab le to  benefit 
from  A S 2 3 .3 0 .0 2 2 ,  and e m p lo y m e n t ca n d id a tes  w ill not be asked  to ch o se  
b e tw e e n  e x e r c is in g  th e ir  r igh ts under th e  A D A  and p o ten tia lly  lo s in g  their
w o r k e r s ’ c o m p e n s a t io n  b e n e f it s .

S e c t io n  2:

U n d er  e x is t in g  la w , b e fo r e  an em p lo y er  can b en efit from  the S eco n d
In ju ry  F u n d , th e  e m p lo y e e  m u st c ith e r  h ave b een  h ired  or  r e ta in e d  in
e m p lo y m e n t  a fte r  the e m p lo y e r  lea rn s o f  a perm anent p h y s ic a l im p airm en t.
T h is  s e c t io n  d e le te s  the o p tio n  that an em p lo y er , to ben efit from  the S econ d
Injury  F und , a cq u ire  k n o w le d g e  o f  a q u a lify in g  im pairm ent b efo re  h i r i n c  an

R e p r e s e n t a t i v e  P e t e  K o t t

Juneau O ffice (‘>071465*3777 Toll Free l-K(H).KM-KOTT(5(,S8) Fax (907)465*2819 
Eagle River Office (0071 644.8944 Fax (907) 604-8045 E-Mail: rrprcsenlative.pclcjtntlfr'lcgis.state.ak.ux

Interim:

10928 Eagle River Rd. Suite 141 
Eagle River. A K 99577

S ession :  
Alaska State Capitol 
Juneau. AK 99801



e m p lo y e e . A s am en d ed , in order to ob ta in  S eco n d  Injury Fund reim b u rsem en t, 
it w ill b e  s u f f ic ie n t  fo r  an e m p lo y e r  to h a v e  "retained" an e m p lo y e e  in
e m p lo y m e n t a fter  acq u ir in g  k n o w le d g e  o f  th e  e m p lo y e e 's  im p a irm en t.

Section 1:

T he A lask a  tem porary assista n ce  program , AS 4 7 .2 7 , w as en acted  in 1996  
as part o f  w elfa re  reform . O ne o f  its  p r o v is io n s , A S 4 7 .2 7 .0 3 5 , requ ires that, 
u n le s s  e x e m p t  u n d er  that s ta tu te , p a r t ic ip a n ts  in  th e  A la s k a  T em p o ra ry  
A s s is ta n c e  P rogram  p a r tic ip a te  in "w ork a c t iv it ie s " . "W ork a c t iv it ie s " , as 
d e f in e d  in  A S  4 7 .2 7 .9 0 0 ,  in c lu d e s  p a id  e m p lo y m e n t  and p a id  o n -th e -jo b
tra in in g , a s  w e ll as unpaid a c tiv it ie s  su ch  as co m m u n ity  work se r v ic e  and jo b
sea rch  and p rep aration  a c t iv it ie s . S e c t io n  3 o f  H B 2 1 4  w o u ld  am end  AS
2 3 .3 0 .2 3 0 ( a ) ,  w h ic h  c o n ta in s  the cu rren t l i s t  o f  p e r so n s  e x c lu d e d  from  
w o r k e r s ' c o m p e n s a t io n  c o v e r a g e ,  to  add  A la s k a  T e m p o r a r y  A s s is t a n c e  
p a rtic ip an ts w h o  arc en g a g ed  in an u n p a id  w ork  a c t iv ity . T h is  am en d m en t 
en su res  that w ork ers' co m p e n sa tio n  c o v e r a g e  is  p ro v id ed  o n ly  to  th o se  w h o  
are in v o lv e d  in a w a g e  earning a c tiv ity .

S e c t io n .  4 :
D e fin e s  "on -th e-job  training", as that phrase is  used  in S e c tio n  3 o f  th is

b i l l .

B eca u se  the am endm ents conta ined  in s e c t io n s  3 and 4  arc lin k ed  to the 
n ew  AS 4 7 .2 7 .0 3 5 , S ec tio n  5 o f  this bill tic s  the e ffe c t iv e  date o f  S e c tio n s  3 and 4  
to the e ffe c tiv e  dale o f  A S 4 7 .2 7 .0 3 5 .

Section__

E sta b lish es  an im m ed iate  e ffe c t iv e  date, ex cep t as provided  in S ec tio n  5.

HB 2 1 4  w ill m ake A laska law  co n sisten t w ith Federal A D A  law  and w ill  
c la r ify  an area o f  le g a l u n certa in ty  crea ted  w ith  the p a ssa g e  o f  w e lfa r e  
reform . I urge you r support.



A l a s k a  S t a t e  L e g i s l a t u r e
H o u s e  o f  R e p r e s e n t a t i v e s  MAY 0 8 195:

INTERNATIONAL TRADE/TOURISM 
LEGISLATIVE COUNCa.

COMMUNITY & REGIONAL AFFAIRS 
RESOURCES

LASCR 4 COMMERCE. CHAIRMAN 
MILITARY 4 VETERANS AFFAIRS. CHAIRMAN

COMMITTEE ASSIGNMENTS:

SESSION:
STATE CAPrrCL 
JUNEAU. AK 99801-1182 
PHONE (907) A8M777 
FAX (907) <85-2819

INTERIM:
10928 EAGLE RIVER ROAD. SURE 1*1 
EAGLE RIVER. AK 99577 
•HONE (5071 5 ^ 9 * *
FAX 69*-89*9

May 5. 1995

OSSl
^ T r e c lo r
Division of Workers' Compensation 
PO Box 25512
Juneau. Alaska 99811-5512

Re: Draft Workers Compensation Pamphlet

Dear Mr. Grossi:

Thank you for providing me a draft copy of the Workers' Compensation pamphlet. I 
have had an opportunity to review it and have a few comments for your consideration.

I urge you to request an opinion from the Anomey General concerning the current 
viability of AS 23JO .022. It has been alleged that this statute conflict with the 
Americans With Disabilities Act. If so. I would suspect that it is preempted, under the 
Supremacy Cause of the rTnit»H t n r v  r-in«:rjn?r-nn Should that prove to be the case. I 
request that you delete references to it in the pamphlet.

I note that the draft contains language that does not reflect the Gilmore decision. I 
recommend that you await the final status of K3 237 and if it becomes law incorporate its 
changes into die pamphlet. Should it not become law. the pamphlet should reflect the 
Gilmore decision.

Should you have any questions, or if I may be of any assistance, please do not 
hesitate to contact me.

District 24

cc House Labor and Commerce Committee members 
Representative 3etrye Davis

R e D r e s e n t a t i v e  P e i e  K o r t£



M E M O R A N D U M  S T A T E  O F  A L A S K A
DEPARTMENT OF LABOR 

Office of the Commissioner

f t

TO: The Honorab le  Bruce B o te lh o  
A tto rn ey  Genera l Department o f  Law

thru: David Ramseur
A cting  C h ie f  o f  S t a f f  O ff i c e  .o f  th^, Governor

/  0-TT7 j Z*____ ^
f r o m : Tom CashenCommissioner

date May 12, 1995 
pi p- OM 1 -3  B . 

phone 465 -2700

s u b j e c t : Request fo rA tto rney  General Opinion Regarding 
AS 23 .30 .022 and 
AS 23 .3 0 .2 0 5 ( c )  as 
Re la ted  to  ADA

The Department o f  L a b o r 's  Workers' Compensation D iv is ion  i s  
reque s t in g  a form al A tto rn ey  G en e ra l 's  oD in ion  concerning AS 
2 3 .3 0 .0 2 2  and AS 2 3 .3 0 .2 0 5  ( c ) . I t  i s  a l l e g e d  th a t  AS 2 3 .3 0 .0 2 2  
and AS 2 3 .3 0  .2 05  (c ) a re  in  d i r e c t  c o n f l i c t  w ith  the Americans w ith  D i s a b i l i t i e s  Act (ADA) . I f  t h a t  i s  the ca se , a re  these  s ta tu te s  
preempted under the  Supremacy C lause Act o f  the  United S ta te s  
C on s t i tu t io n ?
The Workers' Compensation D iv i s io n  p rov ides  every in ju re d  worker in  A laska an in fo rm a t iv e  pamphlet regard ing  the  workers ' compensation 
system and p r o c e s s .  AS 2 3 .3 0 . 0 2 2  is  re fe ren ced  in  the cu rren t 
pamphlet. An in s e r t  a d v is in g  in ju r e d  workers to  con ta c t  the Equal Employment O ppor tun ity  Commission w ith any ques t ion s  regard ing  
t h e i r  in ju r y  as r e l a t e d  to  ADA i s  in c luded  w ith  the pamphlet. The 
in s e r t  i s  a temporary measure u n t i l  language acknowledging the  
p o t e n t i a l  c o n f l i c t  i s  p u b l is h e d  in  a new pamphlet. I s  the language 
found in  Che in s e r t  s u f f i c i e n t ?
A tta ched  i s  a copy o f  a l e t t e r  from R ep resen ta t iv e  K o tt requesting  
an A ttorney Genera l o p in io n , the  cu rren t Workers' Compensation 
pamphlet, and a pamphlet i n s e r t .
Attachments (3 )
c c :  R ep re sen ta t iv e  Pete K o ttDwight P e rk in s , L e g i s l a t i v e  L ia is o n , DOL

Paul G ro s s i ,  D i r e c t o r ,  WC
Jake Sanders , Admin O f f i c e r ,  WC

3 K  0C1 i 9 599 5



MEMORANDUM
CC

TO: The Honorab le  Tom Cashen .Commissioner
o f  Laborment

o ' * * * ” 1*  . « ■ #
L\otv^

A

M 7V  S>SS1
P? 7 / t
/ ' ass

asv
cL/ ^ s  -xg
1SSV UJPV

TEL W$VdS
Aindsa

/ aUUjfctUuiOQ
13VOdNI SI°!J!UI

o r /}  / - £ &  . .
S t a t e  o f  A l a s k a

Department of Law
September 17 , 1596
AGO F i l e  No. 6 6 1 -9 5 -0 7 4 8
(907 ) 2 6 9 -5 1 9 0
Are AS 2 3 .3 0 .0 2 2  and 
AS 2 3 . 3 0 . 2 0 5 ( c )  preempted by th e  Americans w ith  D i s a b i l i t i e s  Act?

(■BOM: K r i s t i n  S . Knudsen A s s is t a n t  A tto rn ey  Genera l Department o f  Law
You have asked f o r  adv ice  concern ing  th e  r e l a t i o n s h ip  between th e  Americans w ith D i s a b i l i t i e s  A ct o f  1990 , Pub. L . No. 

1 01 -3 36  ( c o d i f i e d  a t  42 U .S .C . §§ 1 2 1 0 1 -1 2 2 1 3 ) ,  known as th e  ADA, 
and c e r t a i n  s e c t i o n s  o f  th e  A laska Workers ' Compensation Act 
r e l a t i n g  t o  th e  Second In ju ry  Fund and th e  f a l s e  sta tem ent 
e x c lu s io n .  S p e c i f i c a l l y ,  you ask i f  AS 2 3 .3 0 .0 2 2  and AS 2 3 . 3 0 . 2 0 5 ( c )  a re  preempted in whole o r in  p a r t  by the  ADA. You 
a l s o  ask whether an in s e r t  t i t l e d  "Notice"  p rov ided  w ith the  
b ro chu re  d i s t r i b u t e d  by the D iv is ion  o f  Workers' Compensation to  in ju r e d  workers i s  s u f f i c i e n t  to  address any problems t h a t  may 
e x i s t .  The s h o r t  answer to  your q u e s t ion  i s  th a t  th e re  i s  a 
c o n f l i c t  between th e  ADA and c e r t a in  p o r t io n s  o f  AS 2 3 .3 0 .0 2 2  and 
AS 2 3 . 3 0 . 2 0 5 ( c ) 1; th e se  p ro v is io n s  may be preempted by the  ADA. The in s e r t  does not adequately inform employers o r  employees o f  the  p o s s ib le  e f f e c t  o f  preemption .

1. Second I n ju r y  Fund
A la sk a  i s  one o f  twenty s t a t e s  which p rov ide  a b road - 

based second in ju r y  fund in t h e i r  workers ' compensation sy s tem .;

1 In AS 2 3 . 3 0 . 0 2 2 ,  "employment a p p l i c a t i o n  o r  preemployment qu e s t ion n a ire "  and " in  h ir in g "  c o n f l i c t  w ith  ADA p ro v is io n s  
b a r r in g  in q u i r i e s  as to  the  ex is ten ce  o f  a d i s a b i l i t y  in preemployment q u e s t io n n a ire s  and jo b  a p p l i c a t i o n s ,  and b a r r in g  
d is c r im in a t io n  in  h i r in g  on the  b a s is  o f  d i s a b i l i t y .  In AS 2 3 . 3 0 . 2 0 5 ( c ) ,  th e  phrase  "h ired" ( a f t e r  th e  employer a cqu ired  
t h a t  knowledge] o f  a q u a l i f y in g  c on d i t io n  p re sen ts  s im i l a r  
c o n f l i c t s .

A l a s k a ' s  Second In ju r y  Fund i s  b road -b ased  because i t  d e f in e s  permanent p h y s ic a l  impairment as one o f  25 l i s t e d  
c o n d i t i o n s ,  from an k y lo s is  o f  j o i n t s  t o  v a r i c o s e  v e in s , p lu s  any 
c o n d i t io n  su p p o r t in g  a r a t in g  o f  d i s a b i l i t y  Oi. 200 weeks o r  more, 
AS 2 3 .3 0 .  2 0 5 ( d ) .  "Seer d In ju ry "  i s  something o f  a misnomer, as 
many o f  the  l i s t e d  conaa .tions , e . g . ,  e p i le p s y ,  v a r ic o s e  v e in s ,

oocavc u O M  0 8 1936
JUNcAU

0*007



Tom Cashen
Departm ent o f  L ab o r
AGO 6 6 1 -9 5 -0 7 4 8

Septem ber 3 , 1996
Page 3

p r o t e c t s  th e  Fund aga in s t s p u r io u s  or c o l l u s i v e  c la im s .
Sea-Land S e r v ic e s . 737 P . 2d a t  795 , c i t in g  U .S .  P i p e _ S _ F Q U I l d r y  Co. v. Caraway. 546 S .W .2d 215 , 219 (Tenn. 1 9 7 7 ) .  The w r it ten  re co rd  requ irem en t a l s o  se rves  t o  reduce l i t i g a t i o n  on the  ques t ion  o f  
whether th e  employer had knowledge o f  the p r e - e x i s t in g  impairment. 
S e a - L a n d  S e r v i c e s ,  s u p r a ;  K e t c h i k a n  G a t e w a y  B o r o u g h  v ,. S a l i n q ,  6 0 4  
P . 2d 590 (A laska 1 9 7 9 ) ;  A. Larson, Workmen's Compensaticn Law. Sec . 
5 9 . 3 3 ( f ) ,  V o l . 2 , p . 10 -523  (1 9 9 2 ) .
2. F a l s e  S t a t e m e n t  E x c l u s i o n

As p a r t  o f  a genera l r e c o n s t r u c t io n  o f  the  workers' 
compensation laws in 1988, AS 2 3 .3 0 .0 2 2  was adop ted . § 5 ch 79 SLA 1988. I t  p r o v id e s :

An employee who knowingly makes a f a l s e
sta tem en t as to  the  employee 's p h y s ic a l  
c o n d i t io n  on an employment a p p l i c a t i o n  or  preemployment qu e s t ion n a ire  may not r e c e iv e  
b e n e f i t s  under t h i s  chap te r i f

(1 )  the  employer r e l i e d  upon th e  f a l s er e p re s e n ta t io n  and t h i s  r e l i a n c e  was a s u b s t a n t ia l  f a c t o r  in the h i r in g ;  and
(2 )  "here was a cau sa l connect ion  between

the  fa rep resen ta t ion  and the in ju r y  to  the  
employ

Th is  p r o v is io n  p r o t e c t s  the  employer from compensation l i a b i l i t y  
where th e  employee m isrep resen ts  h is  p h y s ic a l  c o n d it ion , the
employer r e l i e s  on th e  f a l s e  re p re sen ta t io n  t o  th e  ex ten t th a t  i t
was a s u b s t a n t i a l  f a c t o r  in h i r in g ,  and th e  employee in cu rs  anin ju r y  which i s  c a u s a l ly  connected to  the  f a l s e  r e p re s en ta t io n . 
Unlike AS 2 3 . 3 0 . 2 5 0 ,  which imposes a c r im in a l  p en a lty  f o r  w i l l f u l  m is rep re sen ta t ion  in  th e  workers ' compensation p ro ce ss , t h i s  
p ro v is io n  add resses  knowing m is rep resen ta t ion  p r i o r  t o  the in ju ry  and p r o t e c t s  th e  employer as w ell as ex c ludes  the  employee. I t
complements th e  Second In ju ry  Fund mechanism. I f  the employee 
d ivu lged  th e  in fo rm a t ion , the  employer hod a "w ritten  record" and co u ld  f i l e  a c la im  f o r  Fund p r o te c t io n  i f  an in ju r y  r e s u l t e d  in  
s i g n i f i c a n t  d i s a b i l i t y .  On the  o th e r  hand, i f  the employee 
knowingly con cea led  th e  in fo rm a tion , the employer would not have 
access t o  Fund reimbursement in the event o f  in ju r y ,  but in c e r t a in  
c a s e s 4 th e  employer would be ab le  to  avo id  l i a b i l i t y  a l t o g e th e r .

4The m is re p re sen ta t ion  ex c lu s ion  a p p l ie s  on ly  where the  
employee 's m is re p re sen ta t ion  i s  c a u s a l ly  r e l a t e d  to  the  in ju r y ;  
e . g . ,  in  th o se  ca se s  where the employer cou ld  have provided
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The reason ing behind these  r e s t r i c t i o n s  was s e t  f o r t h  a t  
leng th  in th e  House Educa tion  and Labor Committee:

H i s t o r i c a l l y ,  employment a p p l i c a t io n  forms and employment in te rv iew s  requested  in fo rm ation  concern ing  an a p p l i c a n t ' s  p h y s ic a l  o r  mental 
c on d it ion . This in formation  was o f ten  used to  ex c lude  a p p l i c a n t s  w ith d i s a b i l i t i e s  
p a r t i c u l a r l y  th o s e  w ith s o - c a l l e d  hidden d i s a b i l i t i e s  such as e p i le p s y ,  d ia b e te s , emotional i l l n e s s ,  h e a r t  d i  ase and cancer —  
b e f o r e  t h e i r  a b i l i t y  t o  perform  th e  jo b  was 
even ev a lu a ted .

In order t o  assu re  th a t  m isconceptions do 
not b ia s  the employment s e le c t io n  p ro c e s s ,  the  l e g i s l a t i o n  s e t s  f o r t h  a p ro cess  which begins 
w ith a p r o h ib i t i o n  on p r e - o f f e r  medical 
exam inations o r  i n q u i r i e s .  . . . Th is
p r o h ib i t i o n  a g a in s t  in q u i r i e s  regard ing  d i s a b i l i t y  i s  c r i t i c a l  t o  a ssu re  t h a t  b ia s  does not en te r th e  s e le c t i o n  p ro c e s s .

H .R . Rep. No. 485 , 101 Cong ., 2d S e s s . ,  p t .  2 , a t  72 -73  (1 9 9 0 ) .
The ADA prov ides th a t  s t a te  and l o c a l  governments may not 

exclude a q u a l i f i e d  person with a d i s a b i l i t y  from p a r t i c i p a t i o n  in government s e r v i c e s ,  b e n e f i t s  o r  programs, nor deny b en e f i t s  o f 
government s e r v i c e s ,  b e n e f i t s  o r  programs by reason o f such d i s a b i l i t y .  42 U .S .C . § 12132. Such programs in c lude  s e rv ic e s  o f 
th e  workers ' compensation d iv i s i o n  and e l i g i b i l i t y  f o r  workers' 
compensation b e n e f i t s .

While, concern was expressed in Congress regard ing ADA 
c o n f l i c t s  w ith  OSHA workplace s a fe ty  s tandards or o th e r  s t a t e  
hee lth  r e g u la t io n s , no e x p l i c i t  d is cu ss ion  o f  c o n f l i c t s  with second 
i n ju r y  funds o r  workers ' compensation laws i s  con ta ined in 
committee r e p o r t s . 5 Regarding p o t e n t i a l  c o n f l i c t  with workplace s a f e t y  laws, th e  Un ited S t a t e s  A ttorney Genera l was d i r e c te d  to  
" e x e r c is e  c o o rd in a t in g  a u th o r i t y  t o  avo id  and e lim in a te  such 
c o n f l i c t s . "  H .R . Rep. No. 485 , 1 0 1 s t  Cong. 2d S e s s . ,  p t . 2 ,  a t  136 
(1990 ) .
ib. . f e d e r a l  P r e e m p t i o n

A r t i c l e  VI o f  th e  C on s t i tu t io n  o f  the  United S ta te s

5There was testim ony r e l a t in g  "myths abou t jo b  performance, s a f e ty ,  in su ran ce  c o s ts "  as a b a r r i e r  to  employment. H.R. Rep. 
No. 485 , 1 0 1 s t  Cong ., 2d S e s s . ,  p t  2 a t  33 ( 1 9 9 0 ) .
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While c ou r ts  a re  not t o  seek ou t c o n f l i c t s  between s t a t e  
and f e d e r a l  r e g u la t i o n  where none c l e a r l y  e x i s t ,  Huron P o rt land  
Cement Co. v . D e t r o i t . 362 U .S . 440 , 446 ( 1 9 6 0 ) ,  "under th eSupremacy C lau se , from which our p re -em ption  d o c t r in e  i s  d e r iv ed ,  
any s t a t e  law, however c l e a r ly  w ith in  a S t a t e ' s  acknowledged power, which in t e r f e r e s  w ith  o r  i s  c on tra ry  to  f e d e r a l  law, must y i e ld ."  
Gade v . N a t io n a l  S o l id  Wastes Management..Again. 505 U .S . a t  108 , 112 S .C t .  2388 ; quo t ing  in  p a r t  F e lder v. Casey . 487 U .S . a t  138 ; 
108 S . C t . , a t  2307 .

Congress d id  no t express a c l e a r  and m an ife s t in te n t  to  preempt s t^ te  workers' compensation laws in  enac t in g  the  ADA. The 
ADA i s  designed t o  p reven t d is c r im in a t io n  on the  b a s is  o f  
d i s a b i l i t y ;  not t o  compensate th o se  who s u f f e r  d i s a b i l i t y  as a 
r e s u l t  o f  w o rk -r e la te d  in ju r y .  Congress d is c la im ed  any in ten t  to  occupy the f i e l d  o f  d i s a b i l i t y  law, s t a t in g  t h a t  the  ADA is  not to  be construed  t o  " in v a l id a te  o r l im i t  th e  rem edies , r i g h t s ,  and 
p ro cedu re s  o f  any Federa l law o r  law o f  any S ta te  . . . t h a t
p rov ides g re a te r  o r  equal p r o te c t io n  f o r  th e  r i g h t s  o f  in d iv id u a ls  
with d i s a b i l i t i e s  than a re  a f fo rd ed  by t h i s  A c t ."  Sec . 5 0 1 (b ) .  
Moreover, the  EEOC's in t e r p r e t iv e  gu idance t o  the fe d e ra l  
r e g u la t i o n s  en fo rc in g  the  ADA's r e s t r i c t i o n s  on employer med ica l i n q u i r i e s  p rov id e  t h a t  s t a t e  workers ' compensation laws are  not 
preempted by the  ADA. 29 CFR 1630, App. 1 6 30 .1 4  ( b ) .  However, the  EEOC a l s o  s t a t e s  t h a t  "ADA requirements supersede any c o n f l i c t in g  s t a t e  workers ' compensation law s."  EEOC T e chn ic a l A ss is tan ce  
Manual, Sec . 9 . 6 ( b ) ,  P a r t  IX , p. 6 ( 1 9 9 2 ) .  In t h i s  in s tan ce ,
fe d e ra l  preemption by the  ADA o f  the  s t a t e ' s  w orkers ' compensation 
laws must r e s t  on the  e x is ten ce  o f  a c o n f l i c t  between the  ADA and 
the  s t a t e  law.
5. Preemption o f  Second In iu rv  Fund W ritten  Record Requirement

AS 2 3 . 3 0 . 2 0 5 ( c )  r e q u ire s  an employer to  have w r it ten  
knowledge o f  a permanent p hy s ic a l impairment b e fo re  the  in ju r y  and 
t h a t  " the employee was h ir e d  o r  r e ta in e d  in employment a f t e r  the  
employer a cqu ired  t h a t  knowledge". The ADA, on the o th e r  hand, s t r i c t l y  p r o h ib i t s  any pre-employment in q u i r i e s  in to  the  ex is ten ce  
o f  a " d i s a b i l i t y  o r  th e  nature o r  s e v e r i t y  o f  a d i s a b i l i t y " .  42 
U .S .C .  § 1 2 1 1 2 ( c ) ( 2 ) ( A ) .  The ADA d e f i n i t i o n  o f  d i s a b i l i t y  i s
s u f f i c i e n t l y  b road0 t o  encompass many o f  th e  Second In ju ry  Fund's

6The ADA d e f in e s  " d i s a b i l i t y "  as
(a) a p h y s ic a l  o r  mental impairment th a t  
s u b s t a n t i a l l y  l im i t s  one o r  more o f  the  major 
l i f e  fu n c t io n s  o f  such in d iv id u a l ;
(b) a r e c o rd  o f  such impairment; o r
(c ) be ing regarded  as having such an impairment. 

42 U .S .C .  1 2 1 0 2 ( 2 ) .  Not a l l  o f  the  l i s t e d  c o n d i t io n s  would



1 6 3 0 .1 4 (b ) ,  and in q u i r ie s  to  cu rren t employees are  l im ited  to  th o se  " jo b - r e l a t e d  and c o n s i s t e n t  w ith business n e c e s s i ty ."  42 U .S .C . § 1 2 1 1 2 ( c ) ( 4 ) ( A ) . 8 With rega rd  t o  entrance exam inations, the  EEOC ca u t io n s  t h a t ,  a lth ou gh  in q u i r i e s  th a t  a re  not j o b - r e l a t e d  a re  p e rm it te d :
employers may, as a p r a c t i c a l  m atte r , f in d  i t  
d e s i r a b l e  t o  avo id  r e q u ir in g  such e x am in a t io n / in q u i r ie s .  Th is  i s  so because an 
em p loye r 's  ob ta in in g  in fo rm ation  un re la ted  to  
th e  jo b  can be p ro b a t iv e  o f  an employer's
knowledge o f  an in d iv id u a l ' s  d i s a b i l i t y  i f
d i s c r im in a t io n  i s  a l le g ed  a t  a l a t e r  tim e.

EEOC Guidance on Pre-Employment D is a b i l i t y -R e la t e d  In q u ir ie s  and Medica l Exam inations under the  ADA (No. 9 1 5 .0 0 2 , May 19, 1994) a t  
n .5 9 .  Thus, w h ile  an ADA covered employer has a window o fo pp o r tu n ity  t o  make broad in qu iry  in to  th e  ex is ten ce  o f l i s t e dc o n d i t i o n s ,  and th e  EEOC acknowledges the  r o l e  o f  second in ju ry
funds in  l im i t in g  th e  c o s t  o f  in ju ry  t o  an employer, the EEOC
cau t ion s  t h a t  th e  employer may f in d  i t  more advantageous not to  
make such i n q u i r i e s .

I t  i s  th e  p o s i t i o n  o f  the  EEOC t h a t :  th e  ADA does not p r o h ib i t  employers from
ob ta in in g  in fo rm a tion  about p r e -e x is t in gin j u r i e s  and p rov id in g  needed in fo rm ation  to  
second in ju r y  funds . . . . [A]n employer may make such m ed ica l in q u ire s  and req u ire  a
m ed ica l exam ination a f t e r  a c o n d i t io n a l  o f f e r  

-» o f  employment and be fo re  a person s t a r t s  work, 
so  long  as th e  exam ination o r  in qu iry  i s  made
o f  a l l  a p p l i c a n t s  in  th e  same jo b  ca teg o ry .

EEOC T e ch n ic a l  A s s is ta n c e  Marual, Sec . 9 . 5 ,  P a rt IX , p . 6, ( 1 9 9 2 ) .  
The Manual makes no s ta tem ent about in fo rm ation  acqu ired  a f t e r  
h i r e .  A f te r  th e  employment en trance in q u i r i e s ,  in q u ir ie s  must be 
" job  r e la t e d  and c o n s is te n t  with bus iness n e c e s s i ty " . I t  cou ld  be argued t h a t  b road  in q u i r i e s  a f t e r  the  employment entrance window 
are " con s is ten t w ith business n e c e s s i ty " , but i t  i s  more d i f f i c u l t  
t o  t i e  such in q u i r i e s  t o  the  s p e c i f i c  employee 's jo b ,  even s o l e ly  
f o r  Second I n ju r y  Fund pu rposes .
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aI t  c o u ld  be argued t h a t  i t  i s  c o n s is te n t  with business  
n e c e s s i ty  f o r  an employer t o  make s u f f i c i e n t  reco rd  to  cla im  Fund 
p r o te c t i o n  in  th e  event o f  a fu tu re  s e r io u s  w o rk -re la ted  in ju r y ,  
p a r t i c u l a r l y  as  th e  e x is ten ce  o f  the  re co rd  i s  necessary f o r  Fund 
reimbursement.

• '.-V . l'* J  J ^ ^  IwSb
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The f e d e r a l  agency charged w ith enforcement o f  th e  ADA 
has approved t r an sm is s ion  o f  in fo rm a tion  p ro p e r ly  ob ta in ed  t o  second in ju r y  funds , 28 C .F .R . 1630 , App. 1 6 3 0 .1 4 (b ) .  S in ce  the  employer must o b ta in  th e  knowledge and re co rd  i t  t o  send t o  a second in ju ry  fund, th e  EEOC e v id e n t ly  does not view a requirem  nt 
t h a t  an employer e s t a b l i s h  by w r it t e n  re c o rd  t h a t  the  employee was 
r e ta in e d  in  employment a f t e r  th e  employer had knowledge o f  the  l i s t e d  impairment as having d i r e c t  and s u b s ta n t ia l  e f f e c t  on 
implementation o f  th e  ADA. Such a w r it te n  re c o rd  requirement may o r  may not induce  some employers t o  evade th e  ADA. However, 
s p e c u la t io n  t h a t  an employer may be tempted to  v i o l a t e  the  ADA to  
ob ta in  a s t a t e  b e n e f i t  does no t render th e  s t a t e  s t a tu t e  in v a l id .  
An o the rw ise  v a l i d  s t a t e  s t a t u t e  w i l l  not be s t r u c k  down "merely 
because th e  p u b l i c  r e a c t s  t o  i t  in a manner in c o n s is te n t  w ith  
f e d e r a l  law ."  Kosikowsk i v. Bourne 659 F .2d  100 , 105 (9 th  C i r .
1981) (d ism is s in g  argument t h a t  l o c a l  o rd inance was preempted because i t  induced unsafe p r a c t i c e s  and caused p i l o t s  to  attempt to  
v i o l a t e  f e d e r a l  r e g u la t i o n s )  . Compare. T e l l i s  v. United S ta te s  F i d e l i t y  and Guar. C o . . 625 F. Supp. 92 , 95 (N .D .I 1 1 .  1985) ( in
c la im  a g a in s t  employer based on scheme to  de fraud  worker o f  b en e f i ts  by f a l s e  statement th a t  he would be returned to  work, RICO 
does no t preempt s t a t e  w orkers ' compensation e x c lu s iv e  remedy 
r u l e ) ,  a f f . ’-CL 805 F .2d  741 (7 th  C i r .  1 9 8 6 ) ,  c e r t ,  granted and vacated  on o th e r  g round s . 483 U .S . 1015 , 107 S .C t .  3255 (1 9 8 7 ) ,
a f f ' d  on o th e r  g roun d s . 826 F .2d  477 (7 th  C i r .  1 9 8 6 ) .
.6,. . .F a ls e , -S.ta.tLeneD.t-£xglusigjni

AS 2 3 . 3 0 . 0 2 2  p rov id e s  t h a t  an employee who "knowingly 
makes a f a l s e  s tatement as to  th e  employee 's p h y s ic a l  c o n d i t io n  on 
an e m p l o y m e n t  .a p p l i c a t i o n  o r  p r s e m p l g y i n e n t  q u e s t i o n n a i r e "  may not r e c e iv e  w orkers ' compensation b e n e f i t s  i f  the  employer s u b s t a n t i a l l y  r e l i e s  on the  f a l s e  s tatement "in h i r in g " and the  
employee 's in ju r y  i s  c a u s a l ly  r e l a t e d  to  the  f a l s e  s ta tem en t.

The ADA p r o h ib i t s  preemployment in q u ir ie s  as t o  p h y s ic a l  
c on d i t io n  p r i o r  t o  a jo b  o f f e r .  T h e re fo re , an employer with more 
than 15 employees cannot comply w ith the ADA and ob ta in  r e l i e f  from 
l i a b i l i t y  under t h i s  s t a t u t e .  S in ce  the  s t a tu t e  does not exclude  
employees from coverage based on p o s t - o f f e r  m is re p re sen ta t ion s , as 
in an entrance exam ination o r  a leg it im a te  jo b - r e l a t e d  in qu iry , the  employer cannot o b ta in  r e l i e f  under t h i s  s t a t u t e  in o th e r  
c ircum stan ces  when th e  in fo rm a t ion  i s  ob ta in ed  in  compliance w ith  
th e  ADA.10 The s t a t u t e  a l s o  r e q u i r e s  the  employer t o  demonstrate

:oI f  th e  "pre-employment q u e s t ion n a ire "  in A 23 .3 0 .0 2 2  i s  
de fin ed  as a " p o s t - o f f e r  en tran ce  q u e s t ion n a ire "  which complies  
with th e  ADA, an employer cou ld  avo id  c o n f l i c t .  However, a 
preemployment q u e s t io n n a i r e  i s  no t g en e ra l ly  meant as being 
completed a f t e r  an o f f e r  o f  employment. A lso , taken in
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C h r is top h e r  G. B e l l ,  " In te g ra t in g  the  Americans w ith D i s a b i l i t i e s  Act in t o  the  Workers ' Compensation System", D i s a b i l i t y  Law 
Rep o r t e r , V o l . 2 , N o .6 , p . 3 , 13 (June 1 9 9 3 ) .  The EEOC takes  the  
p o s i t i o n  t h a t  under th e  ADA an employer may withdraw an o f f e r  t o ,  o r  f i r e ,  a person who knowingly provides a f a l s e  answer t o  a law fu l  in q u ir y  about t h e i r  p h y s ic a l  c on d it ion  o r  workers ' compensation  
h i s t o r y .  EEOC T e ch n ic a l  A ss is tan ce  Manual, sup r a .
7 . E f f e c t  o f  F ede ra l Preemption .

A s t a t e  s t a tu t e  th a t  a c tu a l ly  c o n f l i c t s  w ith f e d e r a l  law i s  v o id  t o  th e  ex ten t t h a t  the  c o n f l i c t  e x i s t s .  Edgar v. MITE 
Co rp . , 457 U .S . 624 , 102 S .C t .  2629 ( 1 9 8 2 ) .  In th o se  cases where Congress d id  not in tend t o  occupy the  whole f i e l d ,  the  s t a t e  
s t a t u t e  i s  in v a l id  o r  vo id  only t o  th e  ex ten t o f  the  a c tu a l  
c o n f l i c t ;  Planned Parenthood o f  B i l l i n g s  v . S ta te  o f  Montana. 648 
F. supp . 47 (D .C . Mont. 1 9 8 6 ) ;  C on so l id a ted  R a i l  Coro , v. C itv  o f  Bayonne. 724 F. Supp. 320 (D .C . N .J . 1 9 8 9 ) ;  and in c o n s is ten t
p r o v is io n s  on ly o f  s t a t e  law may be preempted. M atte r o f  Baby K . . 
16 F. 3d 590 (4 th  C ir .  1 9 9 4 ) .  The ex ten t o f  the  preemption depends 
on the  extent o f  the c o n f l i c t .  Boyle v. United Tech C o rp . . 487 U .S .
500 , 512 , 108 S .C t .  2510 , 2518 (1 9 8 8 ) .

F edera l preemption may in v a l id a te  o the rw ise  v a l id  s t a t e  
law "as i t  i s  a p p l ie d " ,  Hankin v. F in n e l . 964 F .2d  853 (8 th  C i r .  
1992) ( in v a l id a t in g  a p p l i c a t i o n  o f  s t a t e ' s  in c a r c e r a t io n  r e imbursement l ie n  aga in s t judgment pa id  by s t a t e  in  inm ate 's  1983 
a c t io n  aga in s t s t a t e  p r ison  g u a rd ) ; Texas Em ployers ' In s . A ss 'n  v. 
U. s .  . 569 F .2d  874 , 875 (5 th  C i r .  1978) ( a p p l i c a t i o n  o f s t a t e
workmen's compensation an t i -a ss ig .im en t s t a t u t e  a g a in s t  V.A. h o s p i t a l  i n v a l i d ) ; o r  s p e c i f i c  p ro v is io n s  o f  s t a t e  law, A le s s i  v. 
Ravbestos -M anha ttan. I n c . . 451 U .S . 504 , 101 S .C t .  1895 (1981 )
( in v a l id a t in g  s t a t e  law p r o h ib i t in g  pension  b e n e f i t  o f f s e t s  o f  
workmen's compensation b e n e f i t s ) ;  o r  s p e c i f i c  o p e ra t io n  o f  s t a t e  law . Employee B e n e f i t s  Committe e .  E tc . v . P a s co e . 679 F .2d 1319 , 
1322 -23 , (9 th  C i r .  1982) ( in v a l id a t in g  op e ra t ion  o f  Hawaii workers ' 
compensation law b a r r in g  any r u le  to  r e l i e v e  the  employer from 
l i a b i l i t y ) . Thus w h ile  s p e c i f i c  o p e ra t ion  o r  p r o v is io n  o f  s t a t e  
law may be in v a l i d ,  th e  remaining a p p l i c a t i o n s  o r  p ro v is io n s  are  
not preempted. D i s t r i c t  o f  Columbia v. G rea te r  Wash. Bd. o f  T rad e .
506 U .S . 125 , 113 S .C t .  580 121 L .E d .2d  513 ( 1 9 9 2 ) .

A f in d in g  o f  f e d e r a l  preemption in  t h i s  in s tan ce  would 
i n v a l i d a t e  on ly th o se  s p e c i f i c  o f fen d ing  p a r t s  o f  the  s t a t e  
w orke rs ' compensation law, s in ce  n e i th e r  th e  o p e ra t io n  o f  second in ju r y  funds in  g en e ra l nor f a l s e  sta tem ent e x c lu s io n s  are barred  
by th e  ADA. S p e c i f i c a l l y ,  in AS 2 3 . 3 0 . 2 0 5 ( c ) ,  the  words "h ired or" 
and, in AS 2 3 . 3 0 . 0 2 2 ,  th e  words "on an employment a p p l i c a t i o n  o r  
preemployment q u e s t io n n a ire "  and " th is  r e l i a n c e  was a s u b s ta n t ia l  
f a c t o r  in  the h ir in g "  are  the po r t ion s  o f  the  s t a tu te s  th a t  p re sen t
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S in ce  th e  ADA bars  in q u ir y  in t o  p h y s ic a l  c o n d i t io n s  in  employment a p p l i c a t io n s  o r  pre-employment q u e s t ion n a ire s , an employer may not r e q u i r e  an employee t o  d iv u lg e  such c o n d i t io n s  a t  th e  r i s k  o f  
lo s in g  f u t u r e  w orkers ' compensation under AS 2 3 . 3 0 .0 2 2 .

Because i t  i s  im poss ib le  t o  comply w ith  c o n f l i c t i n g  p r o v is io n s  o f  th e  ADA ( f e d e r a l  law) and th e  s p e c i f i c  o ffen d ing  
p r o v i s io n s  o f  AS 2 3 . 3 0 . 2 0 5 ( c )  and AS 2 3 .3 0 .0 2 2 ,  i d e n t i f i e d  more 
s p e c i f i c a l l y  above , th e  f e d e r a l  law (th e  ADA) would preempt the  s t a t e  law p r o v i s io n s  regard ing  th e  Second In ju r y  Fund 
(reimbursement based on h i r e  a f t e r  a cqu ir in g  w r it te n  knowledge o f  
impairment) and th e  f a l s e  statement e x c lu s ion  (concealment o f  
c o n d i t io n s  on employment a p p l i c a t io n s  o r  pre-employment 
q u e s t i o n a i r e s )  . These p r o v is io n s  cou ld  be deemed v o i d . 11 The in s e r t  p rov ided  does not g ive  n o t ic e  o f the  e f f e c t  o f  preemption by the  ADA.

We hope t h i s  memorandum answers your q u e s t io n s .
KSK :lea  
Attachment

"There  has been no pub lish ed  ru l in g  from any c o u r t  on t h i s  
p r e c i s e  i s s u e  t,o d a te .



NOTICE

At page 3, the following is added to the section 
"WHAT IF YOU DON'T TELL THE TRUTH." 
Alaska Statute 22.30.022 states:

:

An employee who knowingly 
makes a false statement as to 
the employee's physical condition 
on an employment application or 
preemployment questionnaire may 
not receive benefits under this 
chapter if

(1) the employer relied upon 
the false representation and this 
reliance was a substantial factor in 
the hiring: and

(2) there was a causal 
connection between the false 
representation and the injury.

A federal law. the Americans with Disabilities Act 
(ADA ), may limit your employer's right to ask you 
about your physical condition (health). You can get 
information about the ADA as it relates to 
employment by calling the federal Equal 
Employment Opportunity Commission at 1-600- 
663-4000. or wnting the Commission at 907 Firs: 
Avenue. Suite 400. Seattle. Washington 98104- 
1061.

w  ■ • (See Reverse for More Information)

Exh ib it A ... ' h



April 23, 1997

Dear Senator,
I read HB 214 and I have some concerns th a t I would like you to consider.

^Section 1. AS 23.30.022 is amended to read:

Sec.23.30.022. False statem ents by employee. An employee who knowingly makes 
a false statem ent as to the employee’s physical condition in re sp o n se  to a 
m ed ica l inqu iry , o r in a m ed ica l exam ina tion , a f te r  a con d itio n a l o ffer of 
em p loym en t Ion an employment application or preemployment questionnaire) 
may not receive benefits under this chapter if

(1) the employer relied upon the false representation and this reliance was 
a substantial factor in the hiring; and
(2) there was a causal connection between the false representation and the 
injury to the employee.

My objection is to the word "conditional." This allows employers to make a "conditional" offer of 
employment until the employee completes the medical inquiry or questionnaire. If the 
employee reveals ANY condition, the employer has the option of withdrawing the conditional 
offer of employment. While the revised sta tu te may meet the requirements for the Americans 
with Disabilities Act (ADA), it still allows employers to discrim inate against any employees who 
have ANY disability. Not all employees who have some type of disability are going to have work 
related injuries. Yet this amendment punishes the masses for a few who may have work 
injuries. The amended AS 23.30.022 without the word “conditional” offers all the protection an 
employer needs to prevent the employee who lied about his preexisting condition on his 
application from getting workers' compensation benefits. Is this change in the language 
helping small employers, or potentially costing them tens of thousands of dollars in defense 
litigation costs?

One of the biggest complaints to the Workers' Compensation Division is from employees who 
have been injured on the job, released to re tu rn  to work and find th a t the employer will not 
take them back. Alaska has no sta tu te th a t requires an employer to reemploy an injured 
worker, even if he/she is fully recovered. If the employer won't reemploy a fully recovered 
employee with a good employment record, what is the likelihood th a t they will offer an 
employee a job after the employee reveals a previous injury or preexisting condition?

I urge you to vote NO on this amendment to HB 214. It isn’t good for employees (constituents) 
because it may deprive them of the ability to earn a fair living for themselves and their families.

HB 214 (Labor & Commerce)

Sincerely,

Bf
Juneau, Alaska
£ / U a . /  f :
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April 23, 1997

Dear Senator,

I read HB 214 and I have some concerns th a t 1 would like you to consider.

^Section 1. AS 23.30.022 is amended to read:

Sec.23.30.022. False statem ents by employee. An employee who knowingly makes 
a false statem ent as to the employee's physical condition in re sp o n se  to  a 
m ed ica l inqu iry , o r in  a m ed ica l e x a m i n a ti o n , a f t e r a  co nd itto  na 1 o ffer of 
em p loym en t Ion an employment application or preemployment questionnaire) 
may not receive benefits under this chapter if

(1) the employer relied upon the false representation and this reliance was 
a substantial factor in the hiring; and
(2) there was a causal connection between the false representation and the 
injury to the employee.

My objection is to the word "conditional." This allows employers to make a "conditional" offer of 
employment until the employee completes the medical inquiry or questionnaire. If the 
employee reveals ANY condition, the employer has the option of w ithdrawing the conditional 
offer of employment. While the revised s ta tu te  may meet the requirements for the Americans 
with Disabilities Act (ADA), it still allows employers to discrim inate against any employees who 
have ANY disability. Not all employees who have some type of disability are going to have work 
related injuries. Yet this amendment punishes the masses for a few who may have work 
injuries. The amended AS 23.30.022 w ithout the word '‘conditional” offers all the protection an 
employer needs to prevent the employee who lied about his preexisting condition on his 
application from getting workers' compensation benefits. Is th is change in the language 
helping small employers, or potentially costing them tens of thousands of dollars in defense 
litigation costs?

One of the biggest complaints to the Workers' Compensation Division is from employees who 
have been injured on the job, released to re tu rn  to work and find th a t the employer will not 
take them back. Alaska has no sta tu te th a t requires an employer to reemploy an injured 
worker, even if he/she is fully recovered. If the employer won't reemploy a fully recovered 
employee w ith a good employment record, what is the likelihood th a t they will offer an 
employee a job after the employee reveals a previous injury or preexisting condition?

I urge you to vote NO on this amendment to IiB 214. It isn't good for employees (constituents) 
because it may deprive them of the ability to earn a fair living for themselves and their families.

HB 214 (Labor & Commerce)

Sincerely,

Betty Johnson-'
Juneau, Alaska
£ . M( x ,  I • fae.'Ur-to CL.V'k(aj<\\<xs ,  Mt-i;
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COMPONENT SERIAL NO. 
(Thousands o f Dollars)

20 87

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 0 2 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0 .0 0 .0 0 .0 0 .0 0 .0
CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002  Federal Receipts
1003  Ci F Match
1004  GIF
1005 GF/Prognm Receipts
1006  GF/MHTIA
Other
TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
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POSITIONS
FULL-TIME 0.0 0 .0 0 .0 0 .0 0 .0 0 .0
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)
HB 2 1 4  amends AS 2 3 .3 0 .0 2 2 ,  relating to false statements by an employee as to the employee's physical 
condition, and AS 23 .3 0 .205 (c ) ,  relating to injury combined with preexisting impairment, to bring Alaska's 
workers' compensation laws into conformance with the federal Americans with Disabilities Act.

The Alaska temporary assistance program (the successor to the Aid to Families with Dependent Children 
program), AS 4 7 .2 7 ,  was enacted in 1 9 9 6  as part o f welfare reform. One o f its provisions, AS 4 7 .2 7 .0 3 5 ,  
requires that, unless exempt under that statute, participants in the Alaska temporary assistance program must 
participate in "work activities" in order to receive assistance or services under the program. "Work activities” 
includes paid employment and paid on-the-job training, as well as unpaid activities such as community work 
service and job search and preparation activities. HB 2 1 4  would also amend AS 23 .30 .2 30 (a ) ,  the list o f persons 
excluded from workers' compensation coverage, to add to that list Alaska temporary assistance program 
participants who are engaged in unpaid work activity. The amendment would draw the distinction that ensures
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