
i U x A b l f L A  L . U L r - L b . L A l U K I l  U U J M 1 . L  1  I f i H  f  ± , . L J i b  ± * ! f / f c  1 * * 0 O O / Z

9 6 7 6  S E N A T E c R E S O U R C E S



p l a c e  c o n d i t i o n s  u p o n  c e r t a i n  a c r e a g e s  b e i n g  c o n v e y e d .  T h e  g e n e r a l  
m u n i c i p a l  e n t i t l e m e n t  s t a t u t e s  p r o v i d e  f o r  u n c o n d i t i o n a l  
c o n v e y a n c e ,  w h i c h ,  b e c a u s e  o f  c o n c e r n s  o f  t h e  D e p a r t m e n t  o f  F i s h  & 
G a m e  a n d  o t h e r s ,  l i m i t s  t h e  a b i l i t y  o f  D N R  t o  c o n v e y  m u c h  o f  t h e  
a c r e a g e  s o u g h t .  I f  t h e  B o r o u g h  h a d  t h e  a b i l i t y  to a g r e e  t o  s u c h  
c o n d i t i o n s  i n  o r d e r  to o b t a i n  c o n v e y a n c e  o f  p a r t i c u l a r  p a r c e l s ,  
t h i s  w o u l d  f a c i l i t a t e  D N R ' s  a b i l i t y  t o  g r a n t  t h e  t o t a l  a c r e a g e  
s o u g h t .  B e c a u s e  o f  t h e  l a c k  of p r e s e n t  s u r v e y i n g ,  s m a l l e r  a r e a s  o f  
D e p a r t m e n t  o f  F i s h  & G a m e  h a b i t a t  c o n c e r n s  a f f e c t  a n d  j e o p a r d i z e  
t h e  a b i l i t y  o f  D N R  t o  c o n v e y  m u c h  l a r g e r  a r e a s  w h i c h  d o  n o t  f e a t u r e  
s u c h  c o n c e r n s .  T h e  l a n g u a g e  o f  t h e  b i l l  w h i c h  a u t h o r i z e s  D N R  to 
a t t a c h  c o n d i t i o n s  a g r e e d  u p o n  t h e  C B Y  w i l l  f a c i l i t a t e  D N R ' s  a b i l i t y  
t o  c o n v e y  t h e  t o t a l  a c r e a g e s  r e q u e s t e d  b y  t h e  CB Y .

C o n c e r n s  o f  v a r i o u s  p a r t i e s  r e g a r d i n g  a n y  s p e c i f i c  p a r c e l  
w o u l d  b e  a d d r e s s e d  b y  D N R  i n  d e t e r m i n i n g  w h e t h e r  i t  is i n  t h e  
S t a t e ' s  b e s t  i n t e r e s t  to g r a n t  a p a r t i c u l a r  c o n v e y a n c e  r e q u e s t e d  b y  
t h e  B o r o u g h ,  a f t e r  t h e  l e g i s l a t i o n  b e c o m e s  law.
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S e n a t o r  J e r r y  M a c k i e

ALASKA STATE LEGISLATURE

SPONSOR STATEMENT 
SB 286, Adverse Possession of Real Properly

I introduced SB 286 to bring attention to the state’s current laws governing die adverse 
possession of a private property and its suitability to land ownership in die state and to 
modem advances in the location, description, and recording of private lands. The 
legislation addresses two conditions of adverse possession. The first is the “squatter” 
situation where a person knowingly and widi intent occupies anodier persons properly. 
After ten years of use, the occupant can claim ownership by adverse possession under 
current law. In addition there is 110 conipensauon to the real owner for his or her loss.

In the second instance, the person’s occupancy of the property is under a good faith belief 
diat diey have clear tide or other documentauon establishing dieir ownership. This instance 
also includes die adjacent property owner who mistakenly locates on neighboring land. In 
each situation, the property can be claimed after seven years of adverse possession.

Much of die private land in the state is now located in remote, wilderness areas of the state 
because of the ANCSA setdements and other properties associated widi historical mining 
aclividcs. Because of their remoteness these properties are more subject to inattenuon by 
their owners and therefore susceptible to adverse possession. SB 286 proposes to 
eliminate any adverse possession claim by a person who knowingly and intentionally 
occupies land they do not own. When die occupancy is inadvertent, the legislation 
increases the standards for adverse possession. In this later case, the original owner must 
be compensated.
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L e g is la t io n  to  L im i t  th e  C ir c u m s ta n c e s  U n d e r  W h ic h  
A  P e r s o n  M a y  D iv e s t  a  L a n d o w n e r  o f  T itle  to  I t s  L a n d  

U n d e r  t h e  D o c tr in e  o f  A d v e r s e  P o s s e s s io n :

A  R a t io n a le  a n d  S e c t io n -b y - S e c t io n  A n a ly s i s

/. R a tio n a le

A . O verview  o f  th e  L eg isla tion

“ Adverse possession” is the doctrine under which a person -even  a squatter acting 

in bad fa ith -can  take another person’s property w ithout com pensation by simply 

possessing it, in an open and hostile way, for a certain period o f  years. It is a doctrine 

bom  in the M iddle Ages under circumstances that have little applicability to 20* Century 

Alaska, and it offends A laska’s abiding respect for private property ownership.

The enclosed legislation would lim it the availability o f  this doctrine to two 

narrow  circumstances where the rule may have some arguable policy justification: (1) 

where a person has, in good faith, occupied property under color o f  title for 20 years; and

(2) where a property ow ner occupies property adjacent to his own land under a 

reasonable, good-faith error over the actual boundaries o f  his property.

In both instances, the adverse possessor would be required to pay the property’s 

legal ow ner both full market value for the property taken, as well as any consequential 

damages.

Beyond these two limited circumstances, “adverse possession” is a doctrine 

inimical to the concept o f  private property ownership. And it imposes a particularly 

harsh burden on private landowners in A laska who, because o f  the doctrine, are often



charged w ith the im possible task o f  policing large rem ote landholdings to assure 

them selves that no squatter has taken residence.

That burden is an econom ic waste, and serves no valid public policy. As a result, 

beyond the limited circumstances mentioned, the concept o f  taking another’s land by 

“adverse possession” ought to be abolished in Alaska.

B. T h e  O rig in s  a n d  P u rp o se  o f  th e  “A dverse  P ossession  ” D octrine

1. T h e  D o c tr in e 's  O rig ina l R a tio n a le—P ossession  w as E q u a ted  with
O w nersh ip

“Adverse possession” is a doctrine that rewards possession o f  land at the expense 

o f  the landowner. N ot surprisingly, then, the doctrine has its roots in the feudal concept 

o f  “seizin.” In the early M iddle Ages, “ow nership” o f  land was proven not by title or 

deed, but rather by actual possession. I f  a person was forcefully expelled from his 

property, the trespasser became the land’s new “ow ner,” and the dispossessed person 

could regain “ow nership” only by him self resorting to force. '/

Gradually, the dispossessed “owner” was given a legal remedy to regain 

possession—a remedy which, by virtue o f  a statute issued under Henry VIII, must be 

exercised within 60 years o f  dispossession. Thus was borne the thought that a person 

could recover his land from an “adverse possessor,” but only if  he acted within a specific 

period o f  t im e .2/

1 / 5 George W. Thompson, Commentaries on the Modern Law o f  Real Property (1979)
(“Commentaries”) at 573-76.
2 /  Commentaries, supra  at 574-76. Actually, “adverse possession” rules can be traced further 
back, to the Code o f  Hammurabi, which provided, in part, that:

I f  a  captain or a soldier has neglected his field, his garden 
and his house, instead o f  working them; and another takes his 
field, his garden and his house, and works them fo r  three years;

A DV ERSE POSSESSION  LEGISLATION: RATIONALE AND ANALYSIS
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Rem ember, though, that in those days p ossession -o r “seizin”—iww title. 

Therefore, by giving the “adverse possessor”—or “disseizor”—the opportunity to bar the 

person he dispossessed from reclaim ing his property after 60 years, feudal courts were, in 

their minds, doing no injustice to the prior occupant, since that occupant had lost the 

basis for his claim o f  “ow nership” when he was forceably dispossessed.

2. A  N o v  R a tiona le—P ossession  w as th e  B e s t P r o o f  o f  O w nersh ip  

Gradually, English common law came to recognize the concept o f  conveying and 

holding land by deed. “Title” became som ething different from, and superior to, mere 

“possession.” And so the doctrine o f  “ adverse possession” needed a new rationale.

The virtue o f  “seizin,” o f  course, was that it was obvious who is “seized” o f  a 

particular piece o f  property—the person living on it. “T itle,” conversely, was the source 

o f  considerable dispute, since there then existed no reliable, centralized recording system 

to resolve conflicting claims o f  “title.” As a result:

In  a n  era  o f  com para tively  scarce land, d ecen tra lized  records  
a n d  crude survey ing  techniques, leng thy  p o ssessio n  m a y  have  been  
the best p o ss ib le  p r o o f  o f  ow nership.

3/  Thus, w hile possession no longer equated with ownership, possession rem ained the 

best evidence o f  “ title,” and so the doctrine o f  adverse possession continued to serve 

some w orthw hile purpose. “Ultimately, the 1623 Statute o f  Lim itations required that

i f  he returns and desires to till his field, his garden, and  his 
house, they shall not be given to him. He that has taken and  
worked them shall continue to use them.

The Hammurabi Code and the Sinaitic Legislation at 32-33 (Chilperic Edwards ed., 1904).
3 / Sprankling, An Environmental Critique o f  Adverse Possession, 79 Cornell Law Rev. 816, 822 
(“Critique") (1994).

ADVERSE POSSESSION LEGISLATION: RATIONALE AND ANALYSIS
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suits to recover possession o f  Jand be brought within twenty years. The Statute recited 

that this lim it was necessary for ‘quieting m en’s estates, and avoiding o f  s u its . ..’” 4/

3. T h e  N e w  A m erica n  P u rp o s e -S o c ia l  E n g in e er in g  

In James I ’s England, if  a person owned land, he probably lived on i t . s/  Even by 

the 16* century, there was precious little wild land in England that a person might own, 

but not m ake productive use of. 6/

This was not true in North America, where vast tracts o f  wilderness might lie in 

private ownership. Here, the assumption that ownership was reliably proven by physical 

possession did not hold true:

Transplanted  to  the abundant, sparsely  p o p u la te d  w ild  lands  
o f  N orth  Am erica, however, the assum ptions o f  the [doctrine o f  
adverse p ossession] ...failed. The terrain w as too  hostile, the  

fo r e s ts  too  im penetrable a n d  the d istances too  vast f o r  m ost 
ow ners to  reside upon or even to  inspect their p ro p erties  
regularly. M ore  im portantly, possession  o f  la n d  in  the E nglish  
sense, characterized  by  residence, cu ltiva tion  o r  im provem ent, 
was o ften  im practical. The m inor acts, g rea tly  separa ted  in  time, 
th a t characterized  la n d  use in  w ilderness areas were unlikely  to  
a ffo rd  constructive notice to the ow ner who d id  inspect 
occasionally.

Critique, su p ra  at 823. “Adverse possession,” then, needed a new purpose, and found 

one in our 19* century urge to settle the West. The modern docirine “developed when 

much o f  the continental United States was unsurveyed wilderness,” and our courts and 

legislatures resultantly “adopted a public policy that as much land should be put to use as

4 / Critique, supra at 823.
5 / James I promulgated the 1623 statute just quoted.
6 / By 1696, only 16% o f  England’s land were uncultivated forest lands. Critique, supra at 822, 
n. 25.
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possible.” 7/  U nder the new theory o f  adverse possession, the squatter was to be 

rewarded fo r m aking use o f  wild land, even at the expense o f  the person who owned it:

B e g in n in g  in  the n ineteen th  century, A m erican  courts  serv ing  
the  ideo logy  o f  econom ic expansion  re fo rm u la ted  adverse  
p o ssess io n  in  the p u rsu it o f  n a tiona l productiv ity . These courts  
tra n s fo rm ed  the doctrine fro m  a  m echanism  d es ig n ed  to  p ro te c t  
the title  o f  the true ow ner aga inst fa ls e  c la im s in to  a  too l 
d e s ig n e d  to  tra n s fe r  title to  w ild  lands fr o m  the id le true ow ner  
to  the industrious adverse posessor.

Critique, su p ra  at 821 (emphasis original)

The Am erican justification for the doctrine also took on something o f  a Marxist

tint. Vast expanses o f  public lands were conveyed to large, absentee landlords—

principally, the railroads. As pioneers struck west and inadvertently homesteaded then-

or-future railroad land, W estern state legislators, and courts, concluded that disputed land

should belong to the w orker rather than the absentee capitalist:

B y  1803 m ore than n inety  p e rcen t o f  the na tion  consisted  o f  
sparse ly  popula ted , p u b lic ly  o w n ed  w ild  lands. The b road  
fe d e r a l  p o lic y  tow ard  these w ild  lands w as to  transfer them  in to  
p r iv a te  ownership, in itia lly  through sale. B ecause the  
governm en t h a d  never been ab le  to  en force its  theoretica l ban  
a g a in st squa tting  on  these lands, sa les o ften  resu lted  in con flic ts  
betw een  n ew  absen tee ow ners h o ld in g  leg a l title a n d  ac tua l  
se ttle rs  who h a d  a lready  p la c e d  the la n d  in  p roductive  use.

C ritique, su p ra  at 843. For this reason, the periods necessary to establish title by

“adverse possession” tended to shrink as one proceeds westward—from the old 20-year

English rule still prevalent in the original colonies, to as little as five years in many

western states. S ee  A ttachm ent A.

7 /  Scddon v. Harpster, 403 So. 2,,d 409, 413 (Florida 1981).
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C. A d v e rse  Possession, in  20* C en tury  A la s k a - A  D octrine  W ith o u t a  R eason  

To this day, som e courts, including the Alaska Supreme Court, maintain that the 

doctrine o f  adverse possession serves a useful public purpose because “society will 

benefit from som eone’s making use o f  land the ow ner leaves idle.” V

O ne m ight argue that there is considerable “ idle” land in A laska’s p u b lic  domain. 

However, in A laska as elsewhere, neither the state nor federal governm ent can be 

divested o f  title through adverse possession. AS 09.45.052(a). And Alaska has precious 

little “ idle” private land.

The largest private landowners in Alaska are the N ative corporations established 

under the Alaska Native Claims Settlement Act. Those lands were conveyed both in 

settlem ent o f  Alaska N atives’ aboriginal claims, and to meet the “ real economic and 

social needs o f  Natives.” ANCSA, §1. ANCSA lands, then, and every acre o f  them, 

serve an im portant legal, social and economic purpose. They are not, any o f  them, “ idle” 

in that sense.

Congress, in fact, has recognized that fact, and has accordi igly extended ANCSA 

lands som e protection from adverse possession claims as long as they remain 

undeveloped. 43 U.S.C. §1636(d). But ANCSA corporations often acquire other remote 

lands for future resource development purposes, as will other private landowners as time 

goes by. To the extent that these lands are not developed, it is because development now 

would be an econom ic waste, and there is no sound public policy that should prevent a 

private landowner from investing those lands for future generations,

8 /  Tenala, L td  v. F ow ler, P.2"J ___, Slip Op, 4376 at 16 (August 2, 1996).
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The last rem aining modern justification for adverse possession is that it “keep[s) 

stale causes out o f  court.” Tenala, Ltd. v. Fow ler, supra  at 16. But, in fact, it does ju st 

the opposite, \dve rse  possession cases involve untrustworthy testimony about who 

possessed w hat 10 or 20 years ago; conversely, and “considering current methods o f  

record storage on microfiche, com puter disks and data tapes,” claims based on record 

ownership will never grow  stale. 9I

Similarly, allowing adverse possession claims promotes litigation, while limiting 

them discourages it. This because:

B righ t line standards g enera lly  de ter litigation... The record  
title s ta n d a rd  d ra w s a n  exceed ing ly  brigh* line: the ho lder o f  
reco rd  title  a lw ays preva ils. In  contrast, adverse possessi vi as 
a p p lie d  to  w ild  lands is  an  indeterm inate, m urky  s tandard  under 
which resu lts  can  ra re ly  be p re d ic te d  with certainty.

Critique, supra  at 878. The fact o f  the matter, as Florida’s Supreme Court observed, is

that “ [w jith m odem  technology and com puterized transactions our society is now more

capable o f  accurately establishing legal interest to property through paper title than

through possession.” Seddon  v. H arpster, 493 So.2nJ at 414.

A dverse possession serves no useful public purpose in Alaska today, and it

disserves others. Apart from its im pact on private property ownership generally, and 

im plem entation o f  ANCSA in particular, “ [ajdverse possession...erode[s] the 

effectiveness and utility o f  both recording and marketable title statutes by creating 

uncertainty.” O utlaws, supra  at 97.

9 / "Outlaws o f  the Past: A Western Perspective on Prescription and Adverse Possession, ” 31 
Land and Water Law Review 79, 104 (1996) ("Outlaws").
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The doctrine ought to be limited to those few situations where some equity m ight 

lie in the adverse possessor’s favor, and the enclosed legislation attempts to do just that.

II. S e c tio n -b y -S ec tio n  A n a ly s is

S e c tio n  1. There are tw o adverse possession statutes in Alaska. The first is AS 

09.10.030. This is the squatters’ statute. The adverse possessor need not occupy the 

property under “color o f  title”—that is, a deed or other conveyance. And the squatter 

need not even occupy the property in good faith. I0/  As one com m entator puts it, this 

statute “gives title not only to one who because o f  good faith error occupies the land o f  

another but also to a person who know ingly sought to appropriate another’s land.” “ /

U nder this statute, the squatter m ust adversely possess the property fcr 10 years. 

A fter that, the statute, which is framed as a statute o f  limitations, bars the property’s 

ow ner from  bringing any action against the squatter to recover his p jperty.

Section 1 w ould amend this statute to provide that a landowner could recover his 

or her la n d -b y  a quiet title o r ejectm ent a c tio n -a t any time. I2/  Because o f  computerized 

land records, the land ow ner’s claim  will never, as a practical matter, grow  stale.

S e c tio n s  2-3. There are several elements to Sections 2-3:

1. R e ta in in g  adverse p o ssessio n  c la im s a ris ing  under “co lo r  o f  title. ” AS 

09.45.052 is A laska’s second adverse possession statute, and it deals with adverse 

possession that is based on “color o f  title.” In other words, the adverse possessor has 

som e deed o r o ther docum ent purporting (but for some reason failing) to convey title to

10 / Hubbard v. Curtiss, 684 P.2nd 842, 848 (Alaska 1984).
11 / 7 Richard R. Powell, Pow ell on Real Property, 1(1012(3) (1993).
12 / To the extent that this statute governs other types o f  real property claims, the 10-year statute 
o f  lim itations would be retained.

ADV ERSE PO SSESSION  LEGISLATION: RA TIONALE AND ANALYSIS
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the property being possessed, Unlike the statute amended by Section 1, this statute 

requires good faith on the part o f  the possessor—in other words, an honest and reasonable 

belief that the possessor really owns the land. A u lt  v. State, 688 P.2nd 951, 956 (Alaska 

1984).

U nder subsection (a)(1), Section 2 retains “color o f  title” as a basis for claiming 

property by adverse possession, but returns the required period o f  possession to the 

com m on law ’s original 20 years.

2. A llo w in g  adverse possession  c la im s to  be brought f o r  g o o d  fa i th  boundary  

disputes. A second specie o f  adverse possession claims that may retain some public 

policy justification arises when a property owner, in good faith, occupies property 

beyond the boundaries o f  property owned by that person. A fter 20 years’ notorious and 

adverse possession o f  that property, the property owner may quiet title to the adjacent 

property he or she has occupied.

3. E xp lic itly  req u ir in g  a  show ing  o f  g o o d  fa ith . Section 2 makes the existing 

court-im posed requirem ent o f  “good faith” explicit in the statute, as Oregon did in 1989. 

,3/

q. R eq u irin g  the  p o ssesso r  to  p ro ve  en titlem ent to  the p roperty  b y  “d e a r  a n d  

co n v in c in g  evidence. ” Again, this requirement is already imposed by the courts. I4/  

Section 2 would make that requirem ent explicit.

13 / ORS 105.620. As our Supreme Court has noted, “in almost all c f  these jurisdictions, the 
requirement o f good faith was explicitly written into the statutes.” Lott v. M uldoon Road Baptist 
Church, Inc., 466 P.2"d 815, 818, n. 9 (Alaska 1970). The “good faith” requirement will exist 
whether or not this legislation is enacted; however, it is better practice for the material elements 
o f any claim to be expressed in the statute itself.
M / Curran v. Mount, 657 P.2nd 389, 391 (Alaska 1982).

ADVERSE POSSESSION LEGISLATION: RATIONALE AND ANALYSIS
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5. R eq u ir in g  ju s t  com pensa tion  to  the p ro p erty  owner. It is one thing to allow a 

person to  take the private property o f  another. It is quite another to allow the adverse 

possessor to do so w ithout paying the owner, and none o f  the modern justifications for 

the doctrine o f  adverse possession explain the squatter’s current ability to deprive 

property ow ners o f  land w ith o u t com pensa tion .

Section 3 requires the successful adverse possessor, as a condition o f  receiving 

title to the property, to: (1) pay for an appraisal o f  the property; (2) pay the record owner 

the appraised value o f  the property taken; and (3) pay any other damages that the owner 

m ay have suffered as a result o f  the adverse possession and loss o f  the property 

(including the rental value o f  the property during the period o f  adverse possession), as a 

condition o f  quieting title in the possessor’s favor. I f  the adverse possessor fails to 

prom ptly do so, title will be quieted in the ow ner’s favor.

S e c tio n  4 . This section makes the new legislation applicable to any adverse 

possession claim that has not “ vested” by the effective date o f  the legislation. Adverse 

possession claims “ vest” when the adverse possessor has met the statutory requirements 

for the requisite num ber o f  years—under current Alaska law, 10 years (or seven years for 

claim s under color o f  title). IS/  Serious constitutional questions would arise if  the 

legislation purported to extinquish already-vested adverse possession claims; conversely, 

there would appear to be no constitutional difficulty in affecting unvested claims, since

15 /  M arkovich v. Chambers, 857 F.2"1 906, 908 (Or. App. 1993).

ADVERSE POSSESSION LEGISLATION: RATIONALE AND ANALYSIS
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an adverse possessor has no protected right in the m ere expectation that, eventually, he pr 

she may possess the land fo r a sufficient period o f  time. 10/

S e c tio n  5. Section 5 gives an im m ediate effective date to the legislation.

16 / See Love ll v. Magnet Cove School D istrict So. «V, 782 S.VV.2'"1 4 1, 42 (Ark. 1990) (change in 
Arkansas adverse possession statutes applicable to unvested adverse possession claims).
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Issu e: L im itin g  th e  G ro u n d s f o r  T a k in g  P roperty  
U nder th e  D octrine  o f  A d verse  P ossession

D escrip tion  o f  th e  Issu e:  Under current A laska law, a squatter, acting in bad faith, can
take another person’s property, without paying compensation, by 
possessing that property in an open and hostile m anner for 10 
years. This is the doctrine o f  “adverse possession,” which was 
born in the M iddle Ages and serves no modern social purpose. 
The issue here is w hether A laska should lim it the doctrine to only 
those cases were: (i) a person can make a good faith claim o f  title 
under some written instrument; or (ii) there is a good faith error 
regarding property boundaries.

D iscussion  o f  th e  Issue: I f  a person, in bad faith (indeed, with an intent to steal another
person’s land), enters onto remote private property and builds a 
squatter’s cabin, or som e other rudim entary improvement, the 
th ief can claim ow nership o f  the land he has invaded after living 
there for 10 years. The squatter will owe no com pensation to the 
private landowner w hose property he took.

This is the doctrine o f  “adverse possession,” and it is the product 
o f  the Dark Ages, when a person only “ow ned” land if  he 
possessed it, and when ownership could be achieved by force.

Obviously, civilized society views the original premise on which 
this doctrine was founded as abhorrent. And so a new 
justification has been woven. This one argues that at least a 
squatter makes productive o f  use o f  land. And, the argument 
continues, it is better that the land be given to a productive 
squatter, rather than left with the person who paid for it.

That is poor environmental policy. It is also classic M arxist 
theo ry -tlia t is, the busy laborer having the right to take the idle 
capitalist’s land. And it has little currency here in Alaska. Here, 
ANCSA corporations and other private landowners hold large 
tracts o f  remote w ilderness that are difficult to patrol, and which 
neither can nor should be developed all at once. To nonetheless 
penalize these landowners for failing to undertake the massive 
and wasteful expense o f  constantly policing their long-term 
investment serves no valid policy function.



R eco m m en d a tio n :

Legislation may be introduced in the 1998 session to deny 
squatters the ability to take other peoples’ property. Instead, the 
doctrine o f  “adverse possession” would be limited to two 
circumstances w here the person claim ing under the doctrine 
m ight have som e equity on his side;

♦ 1'*, when a person has a com peting deed or other written 
instrum ent o f  conveyance, and that person, in good faith 
reliance on that com peting document, occupies the property 
for at least 20 years; and

♦ 2nd, where a neighboring landowner makes a good faith 
m istake about the actual boundary o f  his property, and 
m istakenly occupies some adjoining p roperty -again  for at 
least 20 years.

In either case, the person claiming under “adverse possession” 
would owe com pensation to the property’s actual owner, both for 
the value o f  the land taken and a fair rental for the period o f 
adverse possession.

The legislation would apply to all claims o f  adverse possession 
except those that became “vested” before the law was chan g ed - 
/.<?., where a squatter had already openly occupied property for 
the 10 now -required years.

The doctrine o f  adverse possession undermines the system o f 
recording titles on which modern com m erce depends. The 
doctrine also spawns litigation. The strict limitations on the 
doctrine described above would signal A laska’s com mitment to 
protect private property rights, as well as discourage litigation and 
promote certainty in our legal title system. The recom mendation 
here is to support legislation that would limit the doctrine in the 
m anner described in this paper.
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N otwithstanding any other provision o f  law, university-grar." land, state replacement land that 
becomes university-grant land on conveyance to the university, and any other land owned by the 
University o f  Alaska is not and mav not be treated as state public domain land. Title o r interest to 
land described in this section may not be acquired by adverse possession, prescription, o r in any 
other manner except by conveyance from the university. The land is subject to  condem nation for 
public purpose in accordance with law.

(§ 6 ch 22 SLA 1983)

Sec. 14.40.291. Land of the University of Alaska not public domain land.

(c) 1962-1997 hy llitf Slate o f Alaska and Micliic, a division o f Uced Elsevier Inc. All Rights Reserved.
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(a) The uninterrupted adverse notorious possession o f  real property under color and claim o f 
title for seven years or more is conclusively presumed to give title to the property except as 
against the state or the United States. For the purpose o f  this section, land that is in the trust 
established by the Alaska Mental Health Enabling Act o f  1956, P.L. 84-830, 70 Stat. 709, is land 
owned by the state.

(b) Except for an easement created by Public Land O rder 1613, adverse possession will lie 
against property that is held by a person who holds equitable title from the United States under 
paragraphs 7 and 8 o f  Public Land Order 1613 o f  the Secretary o f  the Interior (April 7, 1958).

(§ 3 .1 5  ch 101 SLA 1962; am § 1 ch 141 SLA 1986; am § 58 ch 66 SLA 1991)

Sec. 09.45.052. Adverse possession.

(c) 1962-1997 by 'Hie Stale of Alaska and Mieltie, a division of Heed Elsevier Inc All Kiglils Reserved



TESTIMONY OF RICHARD P. HARRIS

Senate R esources C om m ittee 
F e b ru a ry  20 ,1998

SE N A T E  B IL L  286 - A D V ER SE PO SSE SSIO N

I am Richard Harris, Senior Vice President o f Sealaska Corporation, a Native 

Regional Corporation, organized under the Alaska Native Claims Settlement Act 

("ANCSA") and under the laws o f the State o f Alaska. Sealaska Corporation has over

16.000 shareholders, with over half being residents o f the State o f Alaska. Under the 

Settlement Act, Sealaska has received over 330,000 acres o f fee estate and an additional

300.000 acres of subsurface estate underlying ANCSA Village and Urban Corporations' 

lands. Sealaska is the largest private land owner in Southeast Alaska, with its land base 

primarily located on Prince o f Wales Island, Chicagof Island, Kupreanof Island, and Dali 

Island.

“Adverse possession” is the doctrine under which a person—even a squatter acting 

in bad faith-can take another person’s property without compensation by simply 

possessing it, in an open and hostile way, for a certain period of years. It is a doctrine 

born in the Middle Ages under circumstances that have little applicability to 20^  Century 

Alaska, and it offends Alaska’s abiding respect for private property ownership.

There are two adverse possession statutes in Alaska. The first is AS 09.10.030. 

This is the squatters’ statute. The adverse possessor need not occupy the property under 

“color of title”—that is, a deed or other conveyance. And the squatter need not even 

occupy the property in good faith. This statute gives title not only to one who because o f  

good faith error occupies the land of another but also to a person who knowingly sought 

to appropriate another’s land.

Under this statute, the squatter must adversely possess the property for 10 years. 

A.fter that, the statute, which is framed as a statute o f limitations, bars the property’s 

owner from bringing any action against the squatter to recover his property.

T e s tim o n y  o f  R ich a rd  H a rr is  P age  1-
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AS 09.45.052 is Alaska’s second adverse possession statute, and it deals with 

adverse possession that is based on “color o f title.” In other words, the adverse possessor 

has some deed or other document purporting (but for some reason failing) to convey title 

to the property being possessed. This statute requires good faith on the part o f the 

possessor-in other words, an honest and reasonable belief that the possessor really owns 

the land.

Adverse Possession in 20,h Century Alaska—A Doctrine Without a Reason

To this day, some courts, including the Alaska Supreme Court, maintain that the 

doctrine o f adverse possession serves a useful public purpose because society will benefit 

from someone’s making use o f land the owner leaves idle.

One might argue that there is considerable “idle” land in Alaska’s public domain. 

However, in Alaska as elsewhere, neither the state nor federal government can be 

divested of title through adverse possession. And Alaska has precious little “idle” private 

land.

The largest private landowners in Alaska are the Native corporations established 

under the Alaska Native Claims Settlement Act. Those lands were conveyed both in 

settlement o f Alaska Natives’ aboriginal claims, and to meet the “real economic and 

social needs o f Natives.” ANCSA lands, then, and every acre o f them, serve an important 

legal, social and economic purpose. They are not, any of them, “idle” in that sense.

Congress, in fact, has recognized that fact, and has accordingly extended ANCSA

lands some protection from adverse possession claims as long as they remain

undeveloped. However, these lands become subject to the claims o f adverse possession

when they become developed. In Sealaska's case, under federal law, the mere fact that

the our land is being harvested for timber makes the land, as any other private lands,

subject to the claims of adverse possession. Thus, a squatter could set up on Sealaska's

land while there is timber harvesting going on, and begin adversely possessing the land.

Because much o f Sealaska's lands are in remote areas, we may never know about the

squatter until it is too late. Further, ANCSA coqDorations often acquire other remote

Testimony of Richard Harris Page 2-
Senate Bill 286 - Adverse Possession



lands for future resource development purposes, as will other private landowners as time 

goes by. To the extent that these lands are not developed, it is because development now 

would be an economic waste, and there is no sound public policy that should prevent a 

private landowner from investing those lands for future generations.

The last remaining modem justification for adverse possession, expressed by the 

Alaska Supreme Court is that it “keen[s] stale causes out o f court.” But, in fact, it does 

just the opposite. Adverse possession cases involve untrustworthy testimony about who 

possessed what 10 or 20 years ago; conversely, and “considering current methods o f  

record storage on microfiche, computer disks and data tapes,” claims based on record 

ownership will never grow stale.

Similarly, allowing adverse possession claims promotes litigation, while limiting 

them discourages it. This because:

® Bright line standards generally deter litigation

• The record title standard draws an exceedingly bright line: the holder of record 

title always prevails.

•  In contrast, adverse possession as applied to wild lands is an indeterminate, murky 

standard under which results can rarely be predicted with certainty.

The fact of the matter, as Florida’s Supreme Court observed, is that “[wjith 

modem technology and computerized transactions our society is now more capable o f  

accurately establishing legal interest to property through paper title than through 

possession.”

Adverse possession serves no useful public purpose in Alaska today, and it 

disserves others. Apart from its impact on private property ownership generally, and 

implementation o f ANCSA in particular, “[ajdverse possession...erode[s] the 

effectiveness and utility o f both recording and marketable title statutes by creating 

uncertainty”.

Testimony of Richard Harris
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Sealaska Corporation endorses Senate Bill 286 and urges the committee to give it 

favorable passage. Senate Bill 286 would allow adverse possession claims to be brought 

for good faith boundary disputes. There is probably some public policy justification for 

the situation when a property owner, in good faith, occupies property beyond the 

boundaries o f property owned by that person. After 20 years’ notorious and adverse 

possession of that property, the property owner may quiet title to the adjacent property he 

or she has occupied. Provided that there is: 1) an explicitly showing o f good faith; 2) a 

requiremet that the possessor prove entitlement to the property by clear and convincing 

evidence; and 3) that the possessor pay the landowner the fair market value o f the interest 

possessed. For it is one thing to allow a person to take the private property o f another. It 

is quite another to allow the adverse possessor to do so without paying the owner, and 

none o f the modern justifications for the doctrine o f adverse possession explain the 

squatter’s current ability to deprive property owners o f land without compensation.

CONCLUSION: The doctrine of adverse possession ought to be limited to

those few situations where some equity might lie in the adverse possessor’s favor, and SB 

286 attempts to do just that. This legislation would limit the availability o f this doctrine to 

two narrow circumstances where the rule may have some arguable policy justification: (1) 

where a person has, in good faith, occupied property under color o f title for 20 years; and 

(2) where a property owner occupies property adjacent to his own land under a 

reasonable, good-faith error over the actual boundaries of his property.

In both instances, the adverse possessor would be required to pay the property’s 

legal owner both full market value for the property taken, as well as any consequential 

damages.

Beyond these two limited circumstances, “adverse possession” is a doctrine 

inimical to the concept o f private property ownership. And it imposes a particularly harsh 

burden on private landowners in Alaska who, because of the doctrine, are often charged 

with the impossible task o f policing large remote landholdings to assure themselves that 

no squatter has taken residence.

Testimony of Richard Harris Page 4-
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That burden is an economic waste, and serves no valid public policy. As a result, 

beyond the limited circumstances mentioned, the concept o f taking another’s land by 

“adverse possession” ought to be abolished in Alaska.

Thank you for the opportunity to address this issue and speak in support o f Senate 

Bill 286. I would be pleased to answer any questions that the committee members may 

have.

Testimony of Richard Harris
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SUMARY SENATE BILL 286 

ADVERSE POSSESSION

S e c t io n  1. Section 1 would amend this statute to provide that a landowner could 

recover his or her land--by a quiet title or ejectment action-at any time. Because of 

computerized land records, the land owner’s claim will never, as a practical matter, grow 

stale.

S e c t io n s  2 -3 . There are several elements to Sections 2-3:

1. R e ta in in g  a d v e rse  p o s s e s s io n  c la im s  a r is in g  u n d e r  “c o lo r  o f  t i t l e ." Under 

subsection (a)(1), Section 2 retains “color o f title” as a basis for claiming property by 

adverse possession, but returns the required period o f possession to the common law’s 

original 20 years.

2. A l lo w in g  a d v e rse  p o s s e s s io n  c la im s  to  be  b ro u g h t f o r  g o o d  fa i t h  b o u n d a r y  

d isp u te s .

3. E x p l ic i t ly  r e q u ir in g  a  s h o w in g  o f  g o o d fa i th .

4. R e q u ir in g  th e  p o s s e s s o r  to  p r o v e  e n ti t le m e n t to  th e  p r o p e r ty  b y  “c le a r  a n d  

c o n v in c in g  e v id e n c e . ”

5. R e q u ir in g  j u s t  c o m p e n s a tio n  to  th e  p r o p e r ty  o w ner.

Section 3 requires the successful adverse possessor, as a condition of receiving 

title to the property, to: (1) pay for an appraisal o f the property; (2) pay the record owner 

the appraised value of the property taken; and (3) pay any other damages that the owner 

may have suffered as a result o f the adverse possession and loss o f the property (including 

the rental value o f the property during the period o f adverse possession), as a condition of 

quieting title in the possessor’s favor. If the adverse possessor fails to promptly do so, 

title will be quieted in the owner’s favor.

S e c t io n  4 . This section makes the new legislation applicable to any adverse

possession claim that has not “vested” by the effective date o f the legislation. Adverse

possession claims “vest” when the adverse possessor has met the statutory requirements

for the requisite number o f years—under current Alaska law, 10 years (or seven years for

Summary Page 6-
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claims under color of title). Serious constitutional questions would arise if  the legislation 

purported to extinguish already-vested adverse possession claims; conversely, there 

would appear to be no constitutional difficulty in affecting unvested claims, since an 

adverse possessor has no protected right in the mere expectation that, eventually, he or 

she may possess the land for a sufficient period of time.

Section 5. Section 5 gives an immediate effective date to the legislation.

Summary Page !■
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Resources Committee considered SENATE BILL NO. 299

"An Act relating to the treatment of well test flares, nonroad engines, and aggregated fuel burning 
equipment associated with nonroad engines under the state's air quality control program.”
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[ ] adopt p rev ious _______ C S ________________________________1__________ ) f
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SENATOR LOREN LEMAN N o r th w e s t  A n c h o r a g e

716 W 4th Ave, Suite 520, Anchorage, AK. 99501 (907) 258-8189 Session: State Capitol, Juneau, AK 99801 (907) 465-2095 
Web Site: http://www.akrepublicans.org/Leman.htm Email: Senator_Loren_Leman@legis.state.ak.us

Sponsor Statement 
SB 299: Well Test Flares & Nonroad Engines

Senate Bill 299 clarifies Alaska’s air quality control program as it relates to the v ‘il.nent of 
stationary and mobile sources of emissions in air quality control permitting. This legislation 
does not create an exemption from the Clean Air Act. It simply codifies in state statute i..e 
federally recognized distinction between mobile and stationary emission sources.
I sponsored this bill because as a member of the subcommittee that wrote the state’s 
implementation of the Clean Air Act in 1993,1 was aware that some issues would have to 
be resolved later. One of the major issues not addressed in the state’s current air quality 
program was the treatment of stationary vs. m obile sources of emissions in air quality 
control permitting. I have monitored the Department of Environmental Conservation’s 
public meetings on this subject over the last four years. Although the DEC has made this 
issue difficult, it can be resolved simply - by adopting the federal standard.
As early as 1990, the Environmental Protection Agency formally recognized a distinction 
between mobile and stationery sources of emissions. Most stationary sources are 
determined to be significant sources of emissions; ALL m obile sources have been 
determined by federal statutes and regs as insign ifican t and therefore outside of Title V 
permitting (under the Clean Air Act).
The ADEC regulators do not distinguish between mobile and stationary sources of 
emissions when determining whether an air quality control permit is required. Although 
state regulations clearly require ADEC to take into consideration the mobility of emission 
sources when determining whether to regulate those emissions. ADEC, in practice 
continues to treat mobile and stationary sources alike.
The federal program recognizes that the same emission control technologies used for oil and gas refineries and power plants (stationary sources) are not suitable for m obile 
applications like lawn mowers, snow machines, bulldozers, transportation engines, and 
marine vessels. The cost, as well as the size and weight of emission control technologies 
such as exhaust scrubbers, and emission collection systems limit their use with mobile 
sources of emissions. All m obile equipment must be manufactured to meet the EPA 
established emissions standards. So, appropriate emission control technologies are built 
into the mobile equipment as opposed to requiring modification of the equipment at the time of initiating operations.
The problem with the situation as it is now is that it results in confusion in the application 
of state law when stationary and mobile sources of emissions are regulated under the same 
pern-'-'mg program. For example, the holder of the operating permit for the production 
lu ’oes no t ow n o r  o p e ra te  the  m obile so u rces  of emissions that have been include on the permit.

http://www.akrepublicans.org/Leman.htm
mailto:Senator_Loren_Leman@legis.state.ak.us
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Travel 5.5 0.0 0.0 0.0 0.0 0.0
Contractual 17.6 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
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Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
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TOTAL 33.0 I 0.0 I 0.0 0.0 1 0.0 0.0
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POSITIONS
=ull-time • I :i -1•Ji 01 31 3
Part-time 31 :i 01 01 0| o

Temporary 01 : i 01 Jl Jl 01

[ANALYSIS: ;Attacn a separate oacie ir recessar/i

I See attached detail

Prepared by John Stone
Division Air and Water ___________________

Approvea by Commissioner ; / ( (y( \ft,-   —
Agency Department of Environmental Conservation

P h o n e  ^>35-5103

Date 3/14/98

Date

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For funner distribution ’nformntion, cail the Governors Legislative Office

uw 4|97| 98lnlorm ms/OMB P a g e  1 Of 3



A n a ly s is : F is c a l N o te  f o r  S B  2 99

Although the bill will reduce staff workload by eliminating the need for some permits, the department 
is estimating that this reduction will be ten permits per year. Given the current permitting backlog of 
approximately 200 permits, the workload reduction would be negligible over the next five years, and 
so would not result in any reduction in staffing levels or expenditures. Another consideration would 
be the impact of changing the air quality regulations in 18 AAC 50 to be consistent with the provisions 
of the bill. Regulation changes of this magnitude, involving the Department of Law and a public 
hearing process, are estimated to cost between S75.000 and S100.000, and the increased workload 
would add to the current permitting backlog unless another position were added. The bill is also 
expected to increase third-party adjudication of permit disputes, as well as federal intervention, 
though the long-term impact of this is currently unknown.

Regula tion change cos t breakdown

Category

Personal Services

Travel

Contractual

Descrip tion
One Environmental Specialist III (Range 18) 
for regulation development 
2 trips to Anchorage, Fairbanks, Ketchikan for 
public hearings
Department of Law consultations and 
regulation review
Advertising - public notices required for 
regulation changes

Contractual costs associated with position

Am oun t

1 0 FTE

4 @81000. 2 @ 5750

50 hours @ S93.50
5 papers/ twice/ @ 

S300
(phone, photocopying, 
lease costs, postage, 
etc.)

Public hearings required for new regulations
Room rental for puDlic hearings 5 @  S250 

Hearing officer for public hearings 6 @ S250 
Publication of new reaulations

Total

59.9

5.5

4.7

3.0

5.9

1.5
1.5 
1 0

Total 83.0

Page 2 ot 3



STATE OF ALASKA
F I S C A L  N O T E

BELL NO. SB -299
1998 LEGISLATIVE SESSION
Revision Date (Note if correction) 'bh?> lc]9)___________Dept. Affected Environmental Conservation
Title Well Test Flares and nonroad engine 5 BRU Air and Water

Component Air Quality
Sponsor Senator Leman
Requester Senate Resources Committee Component Serial No. 2061

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 I FY 04
Personal Services 65.9 0.0 0.0 0.0 0.0 0.0
Travel 5.5 0.0 0.0 0.0 0.0 0.0
Contractual 11.6 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 83.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.J I

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 83.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 83.0 0.0 0.0 0.0 0.0 0.0

Estimate of any currant year (FY98) cost: 0.0

POSITIONS
Full-time 1 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

See attached detail

Prepared by John Stone  Phone 465-5103
Division Air and W ate i>or-', „  .— N Dat6 3/14/98

Approved by Commissioner \ y  J  _   Date_ 3 / V i y
Agency Department of (environmental ConservaliSn
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For further distribution Information, call the Governor's Legislative Office
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Analysis: Fiscal Note for SB 299

Although the bill will reduce staff workload by eliminating the need for some permits, the department 
is estimating that this reduction will be ten permits per year. Given the current permitting backlog of 
approximately 200 permits, the workload reduction would be negligible over the next five years, and 
so would not result in any reduction in staffing levels or expenditures. Another consideration would 
be the impact of changing the air quality regulations in 18 AAC 50 to be consistent with the 
provisions of the bill. Regulation changes of this magnitude, involving the Department of Law and a 
pub';.? hearing process, are estimated to cost between $75,000 and $100,000, and the increased 
workload would add to the current permitting backlog unless another position were added. The bill is 
also expected to increase third-party adjudication of permit disputes, as well as federal intervention, 
though the long-term impact of this is currently unknown.

Regulation change cost breakdown
PCN 18-#028 w/indirect @ 9.86% 1.0 FTE 65.9
Travel statewide 5.5
DOL review 50 hours @ 93.50 4.7

... ... 5 papers/twice/
Advertising - publ.c notices @  ^  3 0

Public hearings
room rental 4 @  $250 1.0

hearing officer 4 @ $250 1.0
Publication of new regulations 1.9

83.0
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P O S I T I O N  I N F O R M A T I O N  H A S  B E E N  U P D A T E D  A N D  F U N D I N G  H A S  B E E N  U P D A T E D .
0 3 / 1 8 / 9 8 P o s i t i o n  I n f o r m a t i o n  I n q u i r y / U p d a t e P r i o r
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M A R  t  0  1 9 9 8

THE ALASKA CHAPTER Mailing Address: P.O. Box 2X0845
Anchorage, Alaska 99524-0845OF THE

INTERNATIONAL 
ASSOCIATION OF 
DRILLING CONTRACTORS

M arch 2 0 , 1 9 9 8

T h e  H on orab le  R ick  H alford  
A la sk a  S tate L egislature  
C hairm an, S en ate  R eso u rces C om m ittee  
State C ap ito l 
R o o m  121
Juneau , A la sk a  9 9 8 0 1

R e : S B  299, " A n  A c t  re la t in g  to  th e  tre a tm e n t o f  w e ll test fla re s , n o n ro a d  en g in es, an d

ag g reg a ted  fu e l b u rn in g  e q u ip m e n t asso c ia ted  w ith  n o n ro a d  en g ines u n d e r  the  sta te 's  
a ir  q u a lity  c o n tr o l p ro g ra m ; d e fin in g  's ta t io n a ry  s o u rc e ' fo r  p u rp o se s  o f  the  sta te 's  

a i r  q u a lity  p ro g ra m ."

D ea r  S enator H alford:

h i the cou rse o f  ev en ts  lead in g  up to  the im p lem en tation  o f  the state's current air q u a lity  
control program  (A S  4 6 .1 4  and 18 A A C  5 0 ) , m an y  issu es w ere  brought forward and debated  
a m o n g st the state and federal regu lators and the regu la ted  com m u n ity . S o m e  o f  th ose  issu es w ere  
addressed  in statu te and reg u la tio n  — others w ere  not.

O n e o f  the m ajor issu es  not addressed  in the state's current air q u a lity  program  w a s the  
treatm ent o f  stationary vs. m o b ile  sou rces o f  em iss io n s  in air q u a lity  control perm itting.

T h e  federal C lean  A ir  A c t reco g n ise s  a d istin ction  b etw een  stationary  and m o b ile  em iss io n  
so u rces and in c lu d es sectio n s ad d ressin g  e a c h  sep arately . In other w ords, the federal program  
con tro ls (reg u la tes) em iss io n s  from  stationary  sou rces (e .g ., an o il and g as refinery) through an air  
q u a lity  control perm itting  p rocess. T h is  p rocess requires the operator o f  the fa c ility  to  su b m it an  
ap p lication  and dem onstrate their co m p lia n ce  w ith  air q u a lity  standards w h ich  are estab lish ed  b y  the  
federal C lean  A ir A ct. I f  the operator can  not dem onstrate that a ir  q u a lity  standards w ill b e  
a ch iev ed , perm it restrictions are im p osed  w h ich  w ill force co m p lian ce . T h e perm it restrictions  
im p osed  m a y  require the add ition  o f  control tech n o lo g ies  for the e lim in a tio n  or red u ction  o f  certain  
typ es o f  em ission s. T h ese  control tech n o lo g ie s  m a y  in clu d e ex h a u st scrubbers, em iss io n  co llec tio n  
sy stem s, etc. T y p ica lly , th ese em iss io n  control tech n o lo g ies  are cap ita l in ten sive , require sp ec ia l  
en g in eer in g  con sid eration s d u e  to  their large s iz e  and w eig h t, and arc sp e c if ic a lly  d esig n ed  for u se  
w ith  stationary  equipm ent.

W illi regard to m o b ile  so u rces o f  em iss io n s  (e .g ., transportation en g in es, m arine v esse ls , 
lo co m o tiv es , law n m ow ers, sn o w  m ach in es, sn ow b low ers, con stru ction  cranes, bu lld ozers, e tc .) , the



federal program  recogn izes that the sa m e em iss io n  control tech n o lo g ie s  u sed  for stationary sou rces  
are not su ita b le  for m o b ile  app lication . T h e  prim ary reasons for  th e  u n su ita b ility  o f  th ose  em issio n  
control tech n o lo g ie s  is tire cost, a s  w e ll as th e  large s ize  and w e ig h t o f  th o se  tec lu io log ies.

R eco g n iz in g  th ese  lim ita tion s, E P A  d evelop ed  alternative m eth o d s o f  regu la tin g  em issio n s  
from  m o b ile  sources. E P A  determ ined  the m ost appropriate w a y  to  control e m iss io n s  from  m o b ile  
so u rces w a s to  d eve lop  and institu te em iss io n  control standards ap p lica b le  to  th e  m anufacture o f  
m o b ile  equ ipm ent. In other w ords, a ll m o b ile  equipm ent m ust be m an u factu red  to  m eet the E P A  
esta b lish ed  em ission s standards. A ppropriate em ission  control tec lu io lo g ie s , therefore, are b u ilt in to  
the m o b ile  equipm ent as op p osed  to  requ iring m odification  o f  the m o b ile  eq u ip m en t at th e  tim e o f  
in itia tin g  operations.

T h e  A D E C  regulators d o  not d istin gu ish  betw een m o b ile  and  sta tion ary  sou rces o f  em issio n s  
w h en  d eterm in in g  w hether an  air q u a lity  control p en n it is required. S ee , e .g ., O ctober 2 0 , 1 9 9 7  
letter from  John Stone, A D E C , to  M ik e  K rupa, IA D C  (" M obility  is  not a  factor that is u sed  to  
d eterm in e i f  equ ipm ent is  a sou rce  [subject to  regulation]."). A lth o u g h  M r. S ton e  indicates that 
m o b ility  is not a  factor, th e  con cep t o f  m ob ility  has been introduced  into th e  state regulatory  
lfa m e w o r k  and d oes effect A D E C 's a b ility  to  regulate em ission s from  th ese  sources. S ee  18 A A C  
5 0 .1 0 0  ("T he actu al and potential em issio n s o f  nonroad en g in es are not in c lu d ed  w hen  determ in ing
th e  c la ss ifica tio n  o f  a fa c ility  or m o d if ic a t io n  "); see  a lso  18 A A C  5 0 .9 9 0  (4 0 )  ("'fuel-burning
equipm ent' m eans a com b u stion  d e v ic e  cap ab le  o f  em ission , in c lu d in g  flares, but ex c lu d in g  m o b ile  

internal com b u stion  e n g in e s . . . . " )  (em p h asis  added); 18 A A C  5 0 .9 9 0  (5 6 )  ("'nonroad engine' h as  
th e  m ea n in g  g iv en  in  4 0  C .F .R . 8 9 .2 , as am en d ed  tiirougli D ecem b er  19 , 1 9 9 6 , adopted b y  
reference."). T o  q u alify  as a  nonroad  en g in e  under the federal d efin ition  the internal com b u stion  
en g in e  m u st be " self propelled", "intended to  be propelled", "portable or transportable, m ea n in g  
d esig n ed  to  be and cap ab le o f  b e in g  carried or m oved  from  o n e  lo ca tio n  to  another." A lth ou gh  the  
state  reg u la tio n s c learly  require A D E C  to  tak e into consideration  th e  m o b ility  o f  em issio n  sou rces  
w h en  determ in in g  w hether to  regu la te  th ose  em ission s, A D E C , in  practice , con tin u es to  treat m o b ile  
and sta tion ary  sou rces a like.

A s  a  resu lt o f  A D E C 's fa ilu re  to  recogn ize  the d istinctions b etw een  stationary  and m o b ile  
em iss io n  sou rces, A D E C  bundles th ese  tw o  different em ission  so u rces togeth er and attem pts to  
regu la te  e m iss io n s  from  m o b ile  sou rces through a perm itting p rocess sp e c if ic a lly  intended for  
ap p lica tio n  to  stationary sou rces (e .g ., construction  pem iits, op eratin g  perm its, tem porary operations  
perm its, e tc .). T his fa ilure resu lts in co n fu sio n  in the application  o f  state la w  w h en  stationary and  
m o b ile  so u rces o f  em issio n s are regu lated  under the stationary p erm itting  program .

F or exam p le , at o n e  lo ca tio n  o n  the N orth  S lope, an operator h o ld s an  air q u ality  control 
p e n n it  ("operating pen n it" ) for an  o il and g as production  fa c ility  (a  sta tion ary  sou rce  o f  em issio n s), 
h i ad d ition  to  operating restrictions on  stationary  equipm ent p erm an en tly  loca ted  at the perm itted  
p rod u ction  fa c ility , the air q u a lity  control p en n it for that production  fa c ility  in clu d es operating  
restriction s on  a  num ber o f  the m o b ile  sou rces (i.e ., nonroad en g in es) w h ich  o cca sio n a lly  operate in  
the v ic in ity  o f  the p en n itted  fa c ility . A D E C  has included  th ese m o b ile  so u rces in  the operating  
p e n n it  a s  "stationary sources" , and h as im p osed  operating restrictions on  th o se  m o b ile  sources  
d esp ite  the fact that A D E C  m ainta ins m o b ile  sou rces are not required to  be perm itted. S ee  M arch 3 ,  
1 9 9 7  letter from  John S ton e, A D E C , to  Janet Platt, B P X A  ("In y o u r  letter, y o u  co n clu d ed  that 
n onroad  en g in es are not regu lated  sou rces requiring identification  or an y  other authorization  to
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construct or operate under the D epartm ent o f  E nvironm ental C onservation's air q u a lity  la w s and  
regu lation s. A t present, y o u r  co n c lu sio n  is  correct, in c lu d in g  you r interpretation o f  th e  4 0  C .F .R  
8 9 .2  defin ition ." ).

T h is  co n fu sio n  is exacerb ated  by th e  fact that the holder o f  th e  operating  p e n n it  for the  
p rod u ction  fa c ility  d oes not o w n  or operate th e  m o b ile  sou rces o f  em ission s w h ich  h a v e  been  
in c lu d ed  a s  "stationary sources"  on  their  p en n it. Li ligh t o f  tire sign ifican t c iv il  p en a lties  w h ich  m a y  
be im p o sed  fo r  v io la tio n s o f  air q u a lity  control p e n n it  restrictions, th e  fact that eq u ip m en t w h ich  is  
not o w n ed  or  operated  b y  the perm it holder is  in c lu d ed  on  th e  p en n it creates a  q u estion  o f  u ltim ate  
lia b ility  fo r  p e n n it  v io la tion s.

A  further p o in t o f  co n fu sio n  u sin g  th is sp e c if ic  ex a m p le  is  that the p en n it restrictions  
im p o sed  o n  th e  m o b ile  so u rces o f  em ission s b y  th e  op eratin g  p en n it for the prod u ction  fa c ility  are  
en forced  e v e n  w h en  the m o b ile  sou rces are op eratin g  ou tsid e  o f  th e  loca tio n  sp e c if ic a lly  penn itted . 
h i other w ord s, the operating  p e n n it  w a s issu ed  fo r  a  sp ec ific  location , y et under A D E C 's  
im p lem en ta tion  o f  th e  air q u a lity  control program , th e  p em iit restrictions ex ten d  to  th e  m o b ile  
so u rces pursuant to  the sp ec ific  p rov is io n s o f  th e  p e n n it  and are app licab le  to  that m o b ile  eq u ip m en t  
ev en  w h en  it is  ou tsid e  o f  th e  p en n itted  area. In e ffect, A D E C  is perm itting m o b ile  em iss io n  sou rces  
in  d isregard  o f  its o w n  regu la tion s and the fed eral C lean  A ir A ct gu id elin es.

S B  2 9 9 , w h ich  w a s  in troduced  b y  S en ator  L oren  L em an, is in tended to  co d ify  in  state statute  
the fed era lly  recogn ized  d istin ction  b etw een  m o b ile  and stationary em issio n  sou rces. P assage o f  S B  
2 9 9  w il l  p reven t m o b ile  sou rces from  b ein g  p en n itted  as stationary sources. S B  2 9 9  a lso  w ill  
s im p lify  the stationary  sou rce  p en n ittin g  p rocess b y  d isa llo w in g  consideration  o f  nonroad en g in e  
em iss io n s  in  a  sta tio n a iy  so u rce  perm it d eten n in ation . In sum m ary, S B  2 9 9  w ill  require that A D E C  
treat m o b ile  sou rces (i.e ., nonroad en g in es) as in sig n ifica n t a ctiv ities  in accord an ce w ith  E P A  federal 
op eratin g  p e n n it  program  regu lations.

T h e  A la sk a  C hapter o f  the International A sso c ia tio n  o f  D r illin g  C ontractors en cou rages y o u r  
fa vorab le  con sid eration  o f  S B  2 9 9 . P lease con tact m e , R u ss D o u g la ss  ( 5 6 3 .5 5 3 0  x -2 2 )  or K yle  
Parker ( 5 6 6 .1 2 2 0 )  sh o u ld  y o u  h ave an y  q u estion s regarding S B  2 9 9 .

T h a n k  you  for you r tim e and effort regarding th is  m atter, and your con tin u ed  support o f  the  
A la sk a  o il and  gas d rillin g  industry.

March 20, 1998 I ADC letter
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S in cerely ,

M ik e  Krupa
D irector, A lask a  Chapter  
9 0 7 .5 6 3 .5 5 3 0  x -2 2



INTERNATIONAL 
ASSOCIATION OF 
DRILLING CONTRACTORS

RESOLUTION 98-1

W H E R E A S : T h e  S ta te  o f  A la sk a  has prim acy o v e r  the fed eral P reven tion  o f  S ig n ifica n t  
D eter io ra tio n  (P S D ) and T itle  V  p erm ittin g  program s, and im p lem en ts  th ese  program s  
pursuant to  th e  req u irem en ts o f  the federal C lea n  A ir  A ct.

W H E R E A S : T h e se  program s, as esta b lish ed  b y  the U n ited  S ta tes  C o n g ress  and the  
fed eral E n v iro n m en ta l P rotection  A g e n c y  (E P A ), are d e s ig n e d  and in tended  for  
p erm ittin g  m ajor stationary  so u rces  su ch  as ce m e n t p lants, m u n icip a l incinerators, 
p etro leu m  re fin er ies , ch em ica l p lan ts, crude o il and refin ed  prod u ct tank farm s, etc.

W H E R E A S : T h e 1 9 9 0  A m en d m en ts  to the federal C lea n  A ir  A ct reco g n ize  a ca teg o ry  
o f  e m is s io n  so u r c e s  id en tified  as “ nonroad e n g in e s” (e .g . ,  la w n m o w ers , sn o w  b lo w ers, 
sn o w  m o b ile s , co n stru ctio n  cranes, b u lld o zers, e tc .) , w h ic h  are m o b ile  e m is s io n  so u rces  
that sh o u ld  not be perm itted  as stationary sou rces.

W H E R E A S : E P A  r e c o g n iz e s  that the e m iss io n  con tro l te c h n o lo g ie s  ap p lica b le  to  
sta tion ary  so u r c e s  are d ifferen t than th o se  a p p lica b le  to  m o b ile  so u rces and, therefore, 
a llo w s  m o b ile  so u r c e s  to  be c la ss if ie d  as “ in s ig n ific a n t a c t iv it ie s ,” w h ich  are ou tsid e  
o f  th e  stationary  so u r c e  p erm ittin g  fram ew ork .

W H E R E A S : A lth o u g h  the federal d e fin it io n  o f  nonroad  e n g in e s  ( i .e ., m o b ile , internal 
co m b u stio n  e n g in e s )  is ad op ted  by re feren ce  in S tate regu la tion , the State D epartm ent o f  
E n viron m en ta l C o n serv a tio n  (A D E C ) co n tin u es to  perm it n on road  en g in es  ( i .e ., m o b ile  
so u r c e s )  as sta tion ary  sou rces.

W H E R E A S : T h e  nonroad e n g in e /m o b ile  so u rce  issu e  has b een  a point o f  co n ten tio n  
b e tw e e n  th e  regu la ted  co m m u n ity  and the A D E C  for at least the past three years and has 
y e t  to  be reso lv ed .

W H E R E A S : O n the N orth  S lo p e  o f  A la sk a  w orst c a se  e m is s io n s  from  d rillin g  
op era tio n s c o m p r ise  le s s  than 10 p ercent o f  total e m is s io n s  b ased  on  a com p arison  o f  
figu res from  sta tion ary  so u rce  air q u ality  perm its.

W H E R E A S : N orth  S lo p e  d r illin g  con tractors have s ig n if ic a n tly  reduced  the d rillin g  
tim es for co n v en tio n a l w e lls  thus red u cin g  the am ou n t o f  air e m iss io n s  per w e ll.

W H E R E A S : N orth  S lo p e  d rillin g  con tractors h ave fu e led  their eq u ip m en t w ith  natural 
g a s  w h ere  appropriate, further red u cin g  certain  air e m iss io n s .

Mailing Address: P.O. Box 240845
Anchorage, Alaska 99524-0845

THE ALASKA CHAPTER 
OF THE



W H E R E A S : N orth  S lo p e  d r illin g  con tractors h ave eq u ip p ed  their r igs w ith  the  
ca p a b ility  to  run o n  e lec tr ic ity  gen era ted  at a central fa c ility  w h en  a v a ila b le , further 
red u cin g  d r illin g  rig e m iss io n s .

W H E R E A S : A ir  m o n ito r in g  data reveal n o  a m b ien t air q u a lity  p rob lem  a n y w h ere  on  
th e  N orth  S lo p e  o f  A lask a .

N O W , T H E R E F O R E , B E  IT  R E S O L V E D : T h e  A la sk a  C h ap ter o f  th e  International 
A sso c ia t io n  o f  D r illin g  C on tractors (IA D C ) sup p orts th e  p a ssa g e  o f  S e n a te  B ill 2 9 9  
w h ic h  rem o v es  nonroad  e n g in e s  from  stationary  so u rce  p erm ittin g  in a cco rd a n ce  w ith  the  
fed era l C lean  A ir  A ct.

B E  IT  F U R T H E R  R E S O L V E D : T h e  IA D C  su p p orts the w o rk g ro u p  effort in itia ted  by  
the A la sk a  O il and G a s A sso c ia t io n  to  the exten t that, after c o lle c t in g  op eration a l data  
su ffic ie n t to  d eterm in e w h eth er  e m is s io n s  from  nonroad  e n g in e s  s ig n if ic a n tly  e f fe c t  
a m b ien t air quality , the resu ltin g  op eration a l restr iction s d e v e lo p e d  are e c o n o m ic a lly  
fea s ib le , b ased  on  sou n d  sc ie n c e , m eet E P A  m in im um  req u irem en ts and are ap p lica b le  
th rou gh ou t A laska.

R eso lu tio n  9 8 -1  w a s ad op ted  by a u n a n im o u s v o te  o f  the B oard  o f  D irec to rs  o f  
th e  A la sk a  C hapter o f  the International A sso c ia t io n  o f  D r illin g  C on tractors on  th e l 6th  
d ay  o f  M arch , 1998 .

D irector, A lask a  C hapter
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Alaska Community Actios on Toxics 
135 Christensen Drive 

Anchorage, Alaska 99501 
(907) 222-7714 (phone); (907) 222-7715 

e-mail: acat@akif.017;
■ ,

Testimony on SB 299 
March 20,1998

Alaska Community Action on Toxics ia a program o f  the Alaska Conservation Foundation. Alaska 
Community Action te Toxics seeks to protect human health and the environment from the toxic effects o f  
contaminants. W e work to ensure responsible cleanup o f  contaminated sites. We strive to stop (lie 
production, proliferation, and release o f  toxic chemicals.

Wc ore opposed to SB 299 because it exempts significant sources o f  nir pollution from pcnmi'. requirements
• and regulatory oversight. Wc bclicvo that this b ill would lead to adverse impacts on hunum heal til and the 

environment. This b ill violates requirements under the Gena A ir Act and jeopardizes om state’s 
implementation o f  the Act as delegated by federal law. Tfris b ill so blatantly ignores provisions o f  tiro Clean 
A ir Act that federal takeover o f  management o f  Alaska’ s air resources would be Inevitable i f  this bill were 
to pass.

Some o f  the facilities proposed by this bill fo r exemption include some o f  the largest sources o f  air ’
* pollution, including: well test flares used to dispose o f  o il and gas wastes, diesel engines used <0 power d rill 

rigs, asphalt plants, dirt burners, power plants, and mines. Hazardous air pollutants from these facilities are 
known to cau3e acute and chronic respiratory illnesses: soot, carbon monoxide, nitrogen oxides, sulfur 
dioxide, and volatile organic chemical 3. Some o f  the facilities burning hazardous wastes produce cancer- 
causing air pollutants such as dioxins and fumns— these substances cause endocrine disruption, 
reproductive disorders, and other serious health effects at extremely low  concentrations.

» We believe that this b ill w ill have adverse cconomio consequences including tbe imposition o f  federal
highway fund sanctions. The detrimental health effects resulting from  this bill w ill cause increases In health 
care costs fo r Alaskans, particularly those who already suffer from respiratory illnesses such as asthma 
Health care officials ia die village o f  Nuiqsut have been concerned over tbe last several years that air 
pollution from production facilities at Prudlioc Bay is causing dramatic increases in respiratory illnesses 
such as asthma, particularly during the air inversions o f  tho winter months. Deregulation o f  o il facilities and 
oilier sources o f  air pollution in the Cook Inlet area would affect the public health o f  the greatest 
concentration o f  the population in the state. This b ill does not consider science or tlto public health.

Wc rcspccilhlly request that you prevent the institution o f  this bill.



IADC SUMMARY OF DOCUMENTS 
SUBMITTED IN SUPPORT OF SB 299

I. Relevant Excerpts from the EPA Regulations Implementing the Clean 
A ir Act Amendments of 1990.

•  4 0  C .F .R . Part 7 1 , sectio n  7 1 .2 . D efin ition  o f  " insignificant activ ity  or em issions" -  estab lishes  
an exem p tion  from  the docum entation  and reporting requirem ents o f  the federal operating perm it 
program  (C lea n  A ir A ct, T itle  V  Stationary Source Perm itting (im plem ented in 4 0  C .F .R . Part 
7 1 , section  7 1 .5 )) .

•  4 0  C .F .R . Part 7 1 , sectio n  7 1 .5 . T h is section  o f th e  federal operating permit program q u alifies  

m ob ile  sou rces as in sign ificant activities.

•  4 0  C .F .R . Part 8 9 , Subpart A  section  8 9 .2 . D efin ition  o f  "nonroad engines" -  estab lish ing a 

nonroad en g in e as a  m ob ile  source.

N O T E : T h ese  section s o f th e  federal regulations clearly  establish  that nonroad engines are m ob ile  

sources (N O T  stationary  sou rces), w h ich  are insign ificant activ ities not subject to the federal 
operating perm it program .

Pursuant to  the 1 9 9 0  C lean  Air A ct A m endm ents, E P A  cannot require states to d irectly regulate  
nonroad en g in es under program s designed  to regulate stationary sources.

EL December 30,1997 Direct Final Rule.
♦ T h e D ecem b er 3 0 , 1 9 9 7  D irect Final R ule clarifies that the nonroad engine preem ption o f  the 

1 9 9 0  C lean  A ir A ct A m endm ents applies to  A L L  nonroad engines and nonroad veh ic les, not ju st  
those m anufactured  after 1 9 9 0 . (T h e  nonroad engine preem ption o fth e  1990  C lean A ir is 
cod ified  in sec tio n  2 0 9 (e ) , w h ich  states, in pertinent part, "All states are preem pted from  adopting  
em issio n  standards and other requirem ents for n ew  nonroad e n g in e s  ").

•  T h e D ecem b er  3 0 , 1 9 9 7  D irect Final R ule further explains h ow  states M A Y  adopt and enforce  
em ission s standards for nonroad en g in es and v eh ic les, and establishes a procedure for 
prom u lgatin g  su ch  regu lations beyond the federal m in im um  requirements.

N O T E : T h e D ecem b er  3 0 , 1 9 9 7  D irect Final R ule D O E S  N O T  m andate that states adopt and 
enforce standards and other requirem ents for nonroad engines. T he D irect Final R ule sim ply  says  

that states "may" d ev elo p  nonroad engine em ission  restrictions beyond those established b y  the 

C lean  A ir  A ct. O n ly  C aliforn ia  has adopted such  restrictions in excess o f th e  federal m inim um s.



S B  2 9 9  -  S U P P O R T IN G  D O C U M E N T S  
S E N A T E  R E S O U R C E S  C O M M IT T E E , p. 2

m  Undated Summary of other oil producing states' treatment of drilling rig 
engines.

♦ A  su rv ey  o f  other o il producing states' air qu ality  control statutes and regu lations dem onstrates 
that th ese states h ave em braced the federal m andate that m ob ile  em ission  sources ( i.e ., nonroad  
en g in es) b e regulated  at th e  point o f  m anufacture and n eed  not be further regulated  under the  
C lean  A ir A ct stationary source perm itting program .

•  O nly  fou r states h ave addressed drilling rig en g in e em issio n s in  statute or regulation . Three  
states (C olorad o , M ontana and N orth  D ak ota) sp ec if ica lly  have exem pted  drilling rig  engines  
from  perm itting requirem ents. T he fourth state (T ex a s) o n ly  requires a perm it i f  an en g in e stays  

at a location  longer than s ix  m onths.

V I February 21,1997 letter from Janet Platt (BPXA) to John Stone 
(ADEC).

♦ In th is letter, B P X A  con clu d es that "nonroad en g in es are not regulated  sources requiring  
identification  or an y  other authorization to  construct or operate under the A D E C 's air quality  

law s and regulations."

V. March 3,1997 letter from John Stone (ADEC) to Janet Platt (BPXA).
•  Q u otin g  d irectly  from  B P X A 's February 2 1 ,1 9 9 7  letter, A D E C  confirm s B P X A 's con clu sion  

that "nonroad en g in es are not regulated  sources requiring identification  or a n y  other  
authorization  to  construct or operate under the D epartm ent o f  E nvironm ental C onservation's air 

qu ality  la w s and regulations."

V I July 24,1997 letter from Michael Conway (ADEC) to Steven Taylor 
(BPXA).

•  T his letter from  A D E C , dated Ju ly  2 4 ,1 9 9 7 ,  states that A D E C  "is com m itted  to w ork in g  a 
longer term  so lu tio n  to this issue w ith all interested parties by estab lish ing and lead ing  a 
w orkgroup." D esp ite  A D E C 's Ju ly  2 4 , 1 9 9 7  com m itm ent to  establish  a w orkgroup to  address 

die nonroad en g in e issu e , n o  such  action  has taken p lace.

N O T E : A s o f th e  date o f  this A D E C  letter (Ju ly  2 4 , 1 9 9 7 ), the nonroad en g in e issue had been  

under consideration  by A D E C  sin ce at least early 1 9 9 6 .
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V IL September 23,1997 letter from John Stone (ADEC) to Bonnie Thie 
(EPA Region 10).

•  In th is letter, A D E C  states that m ob ile  internal com b u stion  engines (e .g ., nonroad en g in es) are 
sp ec ifica lly  exem p t from  b ein g  considered as fu eb b u m in g  equipm ent.

VHL December 29,1997 letter from John Stone (ADEC) to Janet Platt 
(BPXA).

•  N otw ith stan d in g  A D E C 's Septem ber 2 3 , 1 9 9 7  letter to  E P A  in this D ecem b er 2 9 ,1 9 9 7  letter, 
A D E C  contends that nonroad engines are considered to  be fuel-burning equipm ent.

IX. March 16,1998 IADC Board Resolution 98-1.
•  B y  a un an im ou s v o te , the B oard o f  D irectors o f  the A laska Chapter o f  the International 

A ssocia tion  o f  D r illin g  Contractors voted  to support passage o f  S B  2 9 9 .



The following letters show the changing position and advice to 
permitees by the Alaska Department of Environmental 

Conservation.

Letter #1 (2/21/97):
From BP Exploration to John Stone, ADEC Division of Air and 

Water Quality, “ seeking clarification on permit requirements” . BP states 
that Alaska has adopted the federal definition of nonroad engines, which 
includes “any internal combustion engine: (I) in or on a piece of equipment 
that is self-propelled or serves a dual purpose by both propelling itself and 
performing another function.”
Letter #2 (3/3/97):

From John Stone, ADEC, to BP Exploration stating that BP’s 
analysis of nonroad engines is correct. Cautioning that if an air quality 
analysis were required for a construction permit, then the effect of 
nonroad engines must be accounted for like any other “ associated growth” .
Letter #3 (7/24/97):

From Mike Conway, ADEC to BP Exploration stating that
• nonroad engine emissions are exempt from being counted

against threshold quantities for permit applicability purposes;
• the guidance ADEC is relying on was developed for

contractors at federal military installations.
• ADEC is prepared as of July 1997 to establish and lead a work

group for a “ solution” .
Letter #4 (9/23/97):

From John Stone, ADEC, to U.S. EPA Region 10, asking for 
assistance to help ADEC to “make changes to Alaska regulations to 
eliminate confusion over nonroad engines” . He states Alaska’s definition of 
fuel-burning equipment specifically exempts mobile internal combustion 
engines. He asks EPA’s opinion whether Alaska standards no longer apply 
to nonroad engines in Alaska.
Letter #5 (12/29/97):

From John Stone, ADEC to BP Exploration stating that now, in his 
opinion, nonroad engines will have to be factored into a facility 
(stationary) permit.



• 
• BP Exploration (Alaska) Inc 

900 East Bonson Boulevard 
P.O. Box 195012 
Anchorage, Alaska 99519^612
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Mr. John Stone
Alaska Department of Environmental Conservation 
Division of Air and Water Quality 
410 Willoughby Avenue, Suite 105 
Juneau, AK 99801-1795

; Niakuk Development Drilling 
Request for Determination on Air Permit Requirements

Dear Mr. Stone:

BP Exploration (Alaska) Inc. (BPX) has retained a contractor to drill production 
wells at the Niakuk Development on the North Slope of Alaska. Drilling has 
been ongoing at Niakuk's Heald Point since April 20, 1996 with only occasional 
interruptions to move the rig to a new well or conduct rig maintenance.

Prior to the commencement of drilling, BPX contacted the Alaska Department of 
Environmental Conservation’s (ADEC) air quality staff about potential air permit 
requirements. We were advised that no air quality construction permit would be 
required for drilling operations because the rig is an existing facility, but that the 
rig may need an air operating permit one year after Alaska’s Title V program is 
approved by the EPA. Since EPA approved the Alaska program on December 
5, 1996, and since the ADEC recently issued new air quality regulations, BPX is 
now seeking clarification on permit requirements.

Nonroad Engine Definition

According the new Alaska air quality regulations, emissions from "nonroad 
engines’’ are not included when determining the classification of a facility or 
modification under AS 46.14.130, 18 AAC 50.300, or 18 AAC 50.325. (See 18 
AAC 50.100.) Alaska has adopted the federal definition of nonroad engines, 
which includes “any internal combustion engine: (i) in or on a piece of 
equipment that is self-propelled or serves a dual purpose by both propelling 
itself and performing another function." (40 CFR 89.2(1)) The drilling rig at 
Heald Point, Pool Arctic Alaska Rig No. 7, is self-propelled, and therefore BPX 
understand that all engines located in or on it are "nonroad engines."



Mr. John Stone
February 21, 1997
Page 2

Over the past year BPX has participated in discussions with the ADEC 
suggesting that classification as a nonroad engine may be limited to 12 months 
at one location. We do not read the nonroad engine definition in 40 CFR 89.2 to 
limit self-propelled engines classified under (1)(i) to 12 months at a single 
location. Please advise if ADEC's interpretation differs from 40 CFR 89.2.

If nonroad engines are excluded from the calculation of actual and potential 
emissions, tho potential to emit for Pool Rig 7 is less than 20 tons per year (tpy) 
as long as a well testing flare is not employed. This emission rate is less than 
the construction and operating permit thresholds of 250 tpy and 100 tpy, 
respectively, and none of the other permit categories apply. Therefore, BPX 
believes that no air quality permits under AS 46.14.120 are required for Pool 
Rig 7 at Niakuk. j

Nonroad Engine 'Applicable Requirements

In a public meeting on February 12, 1997, you stated that the Alaska State 
Implementation Plan (SIP) general emission limits for opacity, grain loading, 
and sulfur dioxide concentration do not apply to nonroad engines. We 
understand that this exemption is based on recent court cases interpreting 
Section 209 of the Clean Air Act, which generally prohibits states from applying 
emission standards to nonroad engines unless certain procedural steps are 
followed.

If SIP limits do not apply to nonroad engines, and the owner or operator has not 
requested voluntary limits, BPX is unaware of any applicable air quality 
requirements for nonroad engines. As such, nonroad engines are not regulated 
sources requiring identification or any other authorization to construct or 
operate under the ADEC’s air quality laws and regulations. Please advise if 
you disagree with this interpretation.

If you have any questions or comments, please contact Ms. Alison Cooke at 
(907) 564-4838.

Sincerely,

Janet D. Platt, Supervisor Compliance 
Environmental and Regulatory Affairs

cc: Alfred Bohn, ADEC, Anchorage
Jim Baumgartner, ADEC, Juneau
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DEPT. OF ENVIRONMENTAL CONSERVATION

y n

TONY KNOWLES, GOVERNOR

D iv is io n  o f  A ir  and W ater Q u a lity  
410 W illoughby Avenue, Suite 105 
Juneau, A laska 99301 -1795

Telephone: (9 07 ) 465 -5100  
Fax: (9 0 7 )4 6 5 -5 1 2 9  

TTY : (9 0 7 )4 6 5 -5 0 1 0

M arch  3 , 19 9 7

M s. Janet D . P iatt
E n viron m en ta l and R eg u la to ry  A ffa irs  
B P  E xp loration  (A la sk a ), Inc.
9 0 0  E ast B e n so n  B o u lev a rd  
P .O . B o x  1 9 6 6 1 2  

A n ch o ra g e , A K  9 9 5 0 1 -6 6 1 2

D ear M s. Platt:

T h is letter an sw ers y o u r  F ebruary 2 1 , 1997  req u est fo r  d eterm in a tio n  o n  air p en n it  
requirem ents. In  you r letter, y o u  co n c lu d e d  that nonroad  e n g in e s  are n o t regu lated  sou rces  

requiring id en tifica tio n  or an y  o th er au thorization  to co n stru ct or  operate u n d er the D ep artm en t  
o f  E n viron m en ta l C o n servation 's air q u a lity  law s and reg u la tio n s . A t p resen t, your c o n c lu s io n  is  
correct, in c lu d in g  y o u r  in terpretation  o f t h e  4 0  C F R  8 9 .2  d e fin it io n .

P le a se  be aw are, h o w e v e r , that a  fa c ility  co u ld  n eed  a p erm it fo r  so u rces  other than nonroad  

en g in es . S u ch  a p erm it w o u ld  n o t id e n tify  or regu late  the n on road  e n g in e s . H o w ev er , i f  an air 
qu ality  a n a ly s is  w ere  requ ired  fo r  a con stru ction  p erm it, th en  th e  e f fe c t  o f  nonroad en g in es  m u st  
be a ccou n ted  fo r  in the a n a ly s is  ju s t  lik e  an y  o th e r a sso c ia te d  grow th."

I trust that th is  letter a n sw ers y o u r  q u estion s. T h e  D ep a rtm en t is  co n tin u in g  to ex a m in e  
nonroad en g in e  e m is s io n s  and  our regu la tio n s m a y  ch a n g e  as a  resu lt o f  that a n a lysis . I f  y o u  
h a v e  an y  q u estio n s or c o m m e n ts , p le a se  contact M r. John K u terb ach  at (9 0 7 )  4 6 5 -5 1 1 8 , or by  
em ail at jk u terb a @ en v irco n .sta te .a k .u s .

S in c e r e ly ,

John  M . S to n e , C h ie f
A ir Q u a lity  M ain ten an ce  S ection

JM S /JF K /p al (h.'air,jkTjitrb»\ty7inj'pljR.I«)

cc: A lfred  K . B o h n , A D E C /A Q M , A n ch o ra g e  U r .
Jim  B aum gartner, A D E C /A Q M  „ \  , V \  *
John F. K uterbach , A D E C /A Q M  & '
R obert W . H u g h es , A D E C /A Q M

mailto:jkuterba@envircon.state.ak.us


TONY KNOWLES, GOVERNOR
C C  V / i . fa ^ jL C

^ i \ j z . b o sDEPT. OF ENVIRONMENTAL CONSERVATION

D IV ISIO N  OF A IR  &  W A TER QUALITY
410 Willoughby Avenue, Suite 105
Juneau, Alaska 99801-1795 Juneau, Alaska 99801-1795

Pfaone: (907)455-5260 
Foe (907)465-5274 
TTY: (907)465-5010

Ju ly  2 4 ,1 9 9 7

M r. S teven  Taylor, M anager 
Environm ental and Regulatory Affairs, A laska 
BP E xploration (Alaska), Inc.
P.O . B ox  196612 
A nchorage, AK 99519-6612

D ear M r. Taylor:

I am  providing a  sum m ary and clarification o f  the D epartm ent’s policy on the regulatory 
treatm ent o f  N orth Slope drilling operations. I am also p ic  viding recommendations for BP 
E xploration (Alaska), Inc. (BPX) to help the D epartm ent continue policy development so that 
drilling operations are handled in  a  com m on sense fashion. W e hope this letter addresses the 
outstanding issues presented by you and your staff on  June 10 and July 1, and from  m y July 14, 
1997 letter.

F irst, w c appreciate BPX ’s willingness to  address these difficult regulatory issues in good 
faith. W e look forward to building upon our good w orking relationship as discussions continue 
to resolve the issues that lie ahead.

A  sum m ary o f  the D epartm ent’s regulations for the treatm ent o f  drilling operations follows:

• T he ow ner or operator o f  a  drilling operation needs a  construction or operating permit if  
the  operation is a  facility requiring a  p enn it by  A laska Statutes and regulations. By 
regulations effective January 18,1997, w e have exem pted the em issions o f  non-road 
engines from  being counted against the threshold quantities for perm it applicability 
purposes. A ll other em issions sources are counted again;.t the threshold quantities for 
pen n it applicability in accordance w ith  18 A A C 50.210. The federal analogue for this 
exem ption is contained in 40 CFR 52.21(b)(4) and (b)(18).

•  W e have m u u a ti)  cod that iii som e cases the drilling contractors arc required to 
obtain necessary perm its; not the lease holder or the  production facility operator. 
Additionally, the Departm ent agrees to use EPA  guidance when determining who m ust
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obtain the necessary perm its. A lthough this guidance was developed for contractors at 
federal m ilitary installations, w e believe it is an equitable w ay to handle this issue on the 
N orth  Slope. A  copy o f  this guidance is enclosed fo r your reference.

, •  I f  a  proj ect requires a  penn it under the S tate’s Prevention o f  Significant Deterioration 
Program  (PSD), then the penn it application m ust address the proposed drilling 
operations as required by State regulation. There axe two scenarios for how the 
em issions are addressed. First, i f  a  proposed drilling operation is under the common 
control o r ow nership o f  the penn it applicant, then the emissions arc part o f  the facilrf y  
and m ust be considered in  the application as described in  18 AAC 5 0 3 1 0(d)(l-4). 
Second, i f  a  drilling operation w ill occur as a  resu lt o f  a  project, but is not under the 
com m on control or ownership o f  the  penn it applicant, then the emissions from the 

, drilling operation are considered associated grow th. The emissions must be considered 
• in  the application as described in  18 AAC 5 0 .3 10(d)(2) and (4). I f  emissions control ^  

from  non-road engines is necessary to ensure tha t th e  project docs not cause or 
contribute to  a  violation o f  the am bient standards o r increments, then the Department can 
only im pose “in-use” em ission controls, such as restrictions on fuel quality and quantity. 
This is a  resu lt o f  1990 changes in Section 209 o f  the  1990 Clean Air Act, and the 
interpretation o f  the section by E PA  and the courts. See E ngine M anufacturers A ss  'n  v. 
U .S. E n viro n m en ta l P ro tection  A g en cy , 88 F 3 d , 1075,1093-94 (D.C. Cir. 1996).

In  an effort to im plem ent these regulations in  a  com m on sense fashion, the Department has 
identified the follow ing w ays to use our regulatory flexibility in the short term:

• In situations w here existing perm its do not include authorization for historical drilling 
activities, the D epartm ent w ill use the  approach set forth in our M ay 1,1997 letter to you 
on M ilne Po in t Pad E. This letter allow ed you to continue the drilling operation pending 
expeditious subm ittal o f  the inform ation required by the applicable regulations.

• In  situations w here a new  drilling pro ject causes a  facility to need a  non-PSD permit due 
to a  m odification o f  an existing facility, the D epartm ent will accept air pollution 
m inim ization m easures for the drilling activity in  lieu o f  an ambient impact compliance 
dem onstration. The process for im plem enting this provision needs to be worked out 
w ith  you.

• In situations w here am bient im pacts o f  drilling operations are assessed in PSD 
applications, w e arc w illing to w ork closely w ith  you to assure that all reasonable 
assum ptions and dispersion enhancem ents arc included in the analysis. As an example, 
our staff believe there are further refinem ents that can occur with the Milne Point 
application to reduce am bient im pacts at low c o s t
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• In situations where all reasonable air pollution minimization efforts afc proposed for 
drilling activities in a PSD application, yet a satisfactory ambicnUmpact analysis cannot 
be made, the Department will consider other options, such as ̂ elusion zones, in PSD permits.

We arc also taking measures to ensure that the above policy is equitably and fairly 
implemented throughout the North Slope. Towards this end/we aro informing other operators of these requirements.

Finally, the Department iscoinmiltcd'to worEng~adonger term solution to this issue with all 
interested parties (by establishing and leading a workgroup. Under separate cover, we arc 
transmitting an invitation to BPX for participation in the workgroup. The goal ofthe workgroup 
is to reduce air DoUutioh'frenvdrillinp; activities while redncrfî rhe administrative regulatory 
burden, so that drilling activities can proceed in a timely, efficient, and environmentally sound 
fashion. Wc expect this process will yield tangible benefits for both the State and the operators, 
and we will appropriately modify our regulations based upon the agreements reached by the 
workgroup.

Again, I would like to thank you for BPX’s cooperation on this regulatory issue. Please call if you have any questions.
Sincerely,

Michael A. Conway 
Acting Director

MAC/JMS/pal (k'jiViitBni'spira.wpii) 
Enclosures
cc: Michele Brown, Commissioner, ADEC 

Cam Leonard, DOL/AG, Fairbanks 
Stephen Daugherty, DOL/AG, Juneau 
Brian Hoefler, Kocflcr Consulting Group 
Bonnie Thie, EPA Region 10, Seattle Michael J. Frank
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S ep tem b er 2 3 , 1997

M s. B o n n ie  T h ie  

U .S . E P A  R eg io n  10 
1200  S ix th  A v en u e  

S ea ttle , W A  98101

D ear M s. Thie:

I w o u ld  lik e  to ob ta in  E P A 's o p in io n  on  a fe w  n ew  non-road  en g in e  issu es . Y ou r o p in io n  is  

n eed ed  to  p rov id e gu id an ce to T itle  V  perm it ap p lican ts, and to h elp  us m ake ch a n g es to A la sk a
reg u la tio n s to e lim in ate  co n fu s io n  o v er  n on-road  en g in es .

/

T h e  A lask a  SIP con ta in s o p a c ity , particu late m atter, an a  su lfu r d io x id e  em iss io n  standards 

for  fu e l-b u m in g  equipment:. A la sk a 's d e fin itio n  o f  fu el-b u rn in g  eq u ipm ent sp e c if ic a lly  ex em p ts  

m o b ile  internal com b u stion  e n g in e s . T h ese  regu lation s w ere  d ev e lo p ed  m an y years ago  and h ave  

not b een  ch an ged  in recent years. .A laska trad ition ally  ap p lied  th ese  e m iss io n  standards to 

internal co m b u stio n  e n g in es  that n o w  q u a lify  as n on-road  en g in es . H ow ever, as a resu lt o f  

ch a n g es  to  the C lean  A ir  A ct, a lo n g  w ith  the su b seq u en t ru lem aking and litiga tion  for non-road  
'e n g m e s , it w o u ld  appear that A la sk a  sh o u ld  no lon ger  ap p ly  th ese  em iss io n  standards to non-road  

en g in e s . Is it E P A ’s o p in io n  that th ese  e m iss io n  standards no lon ger  app ly  to any non-road  
e n g in e s  in  A laska?

O n a sim ilar  m atter, A la sk a  esta b lish ed  B A C T  lim its for internal com b u stion  e n g in es  that 
are n o w  non-road en g in es , through  N S R  perm its. D o  th ese  B A C T  lim its still apply  to the 

non -road  en g in e?  Can A lask a  co n tin u e  to esta b lish  B A C T  lim its for non-road en g in es w ith  N S R  
p rogram s, provided  B A C T  is an “ in -u se ” lim it?

P lea se  let m e k n o w  i f  y o u  h a v e  any q u estion s.

S in cere ly ,

John M . S ton e, C h ie f

A ir Q u ality  M aintenance S ection

JM S /p al (h'lirjsione'epanr MpJ)

-r ;p ■* *



Division of Air and Water Quality

r
D iv is io n  o f  A ir  and W ater  Q uality  

410 W illoughby Avenue, Suite 105 

Juneau, A laska 99801 -1795  

Telephone: (9 0 7 ) 465 -5100  

Fax: (9 0 7 ) 465 -5129  

TTY : (9 0 7 )4 6 5 -5 0 1 0

D e c e m b e r  2 9 , 1997

M s. Janet D . Platt 

B P  E x p lo ra tio n s  (A la sk a ), Inc.

P .O . B o x  1 9 6 6 1 2  

A n ch o ra g e , A K  9 9 5 1 6 -6 6 1 2

R e: D rill R ig  P erm ittin g  A pplicability

D ea r  M s. Platt:

I am  resp o n d in g  to  y o u r  D ecem b er  16, 1 9 9 7 , l e w  'o  B o b  H u g h e s  req u estin g  an op in ion  as to  
w h eth er  op era tin g  perm it ap p lica tion s are required to  b e  su b m itted  fo r  five  ex istin g  transportable drill 
rigs. Thr. D ep artm en t resp on d ed  to  a sim ilar req u est from  the A lask a  C hapter o f  International 
A sso c ia tio n  o f  D rillin g  C on tractors o n  D e c e m b e r  15, 1 9 9 7 . In the letter, I d iscu ssed  the e ffec t o f  

A la sk a = s air q u ality  la w s on  oil drilling rigs. A  c o p y  o f  that letter  is en c lo sed .

I b egan  m y an alysis by lo o k in g  at th e  c la ss ifica tio n s  for op era tin g  perm it facilities listed in 

18 A A C  5 0 .3 2 5 (b )- (d ) . T h is se c tio n  o f  o u r  regu la tio n s list th e  typ es o f  facilities that n eed  to  subm it 
op eratin g  perm it ap p lica tion s.

http://www.state.ak.us/locaI/akpages/ENV.CONSERV/dawq/aqm/bpxnopmt.htm 1/30/98
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T h e  first ty p e  o f  facility that n eed s an op era tin g  p en n it is  a facility  that em its, or  has the p o ten tia l to  
em it (P T E ), 100  ton s per year  or m ore o f  a  regu la ted  air con tam inant. A s  y o u  k n ow , the e m iss io n s  
from  n on -road  en g in es are n o t included  in th is ca lcu la tion . Y o u  w ill n eed  to  sum  the P T E  o f  all o th er  

so u rces  at the g en eric  facility  to  d eterm in e i f  the 1 0 0 -to n  th resh o ld  quantity  is ex ceed ed . In th e  

gen er ic  perm its, it lo o k s  like so u rce  n os. 2 0 -2 6  and 28  are included  in this ca lcu lation . B a se d  u p on  

y o u r  letter , it appears y o u  h ave determ ined  that th e  P T E  o f  the g en er ic  facility  is le ss  than th e  
threshold .

T h e  se c o n d  typ e o f  facility  that n eed s an o p era tin g  perm it is a facility  that em its or  has the p o ten tia l to  
em it 10 to n s  per year or m ore o f  a h azard ou s air con tam in an t, or  2 5  to n s  per year or m ore o f  a  
com b in a tio n  o f  hazardous air contam inants. T h is ca lcu la tio n  is p erform ed  in a m anner sim ilar to  the  
1 0 0 -to n  per year calcu lation . Y o u  w ill have to  perform  th is  ca lcu la tion , b eca u se  I d o  not p o sse s s  
h azard ou s air contam inant inform ation  for the g en er ic  facility .

T h e  third typ e o f  facility  is a  facility  that is su b ject to  a fed era l em iss io n  standard, such  as th e  N S P S  
and N E S H A P S . A s stated  in you r letter, th is  c la ss if ica tio n  d o e s  not appear to  apply to  the g en er ic  

facility .

T h e  fourth  category  is facilities that are subject to  S ta te  em iss io n  lim its in the Port o f  A n ch orage . T h is  
p ro v isio n  d o e s  not apply to  y o u  sin ce  the g en er ic  fa c ilit ie s  are n o t lo ca ted  in the Port o f  A n ch orage ,

- e .

T h e  final ca teg o ry  is facilities that are describ ed  in 18 A A C  5 0 .3 0 0 (b )- (e ) . S u b section  (b ) co n ta in s a 

paragraph that cou ld  app ly  to  you r g en er ic  facility . A  facility  con ta in in g  fuel-burning eq u ip m en t w ith  
a ca p a city  greater  than 100 m illion B tu /h r i? c la ssified  u n d er (b )(2 ) . B y  virtue o f  this c la ssifica tio n , th e  

g en er ic  facility  w ou ld  n eed  to  subm it an o p era tin g  perm it ap p lication . T o  perform  this ca lcu la tion , 
yo u  w o u ld  need to  sum  the rated cap acity  o f  all fiie i-b u m in g  eq u ip m en t at the facility. P lea se  n o te  

that n on -road  en g in es are included in th is ca lcu la tion . I prelim inarily  co n c lu d e  that the g en er ic  facility  

falls w ith in  this c lassifica tion  based u p on  the rating o f  the flare.

T h e  rem aining su b sec tio n s o f  18 A A C  5 0 .3 0 0 (b ) - (e )  o p era te  u sin g  P T E . S in ce  non-road en g in es  are  
ex c lu d ed  from  this ca lcu lation , it is un lik ely  the g en er ic  facility  is c la ssified  by o n e  o f  th ese  

su b sec tio n s .

In sum m ary, I co n c lu d e  that op eratin g  perm it a p p lica tio n s sh ou ld  be subm itted  for the gen er ic  drill rig 
facilities. M y  determ ination  is based o n  a b e lie f  that the g en er ic  facilities are described  by  

18 A A C  5 0 .3 0 0 (b ) (2 )  and c lassified  as op era tin g  perm it fac ilities under 18 A A C  5 0 .3 2 5 (c ) . S in c e  y o u  

have m ore  deta iled  inform ation on  th e  so u rces  at th e  g en er ic  facility , I recom m en d that y o u  ch eck  m y  

analysis b efo re  draw ing the sam e con c lu sio n .

http://www.state.ak.us/local/akpages/ENV.CONSERV/dawq/aqnVbpxnopmt.htm 1/30/98
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S in cerely ,

John M . S to n e , C h ie f

A ir Q u ality  M a in ten an ce S e c tio n

JM S/pal (h:')iom«'j5Jon£'bpxnopml.wp<J)

E nclosure: D ecem b er  15, 1 9 9 7 , letter  to  the IA D C

cc: R ob ert W . H u g h es , A D E C /A Q M , Juneau  

Bill M a cC la ren ce, A D E C /A Q M , A n ch o ra g e  

Fairbanks A D E C /A Q M  F ile  

M ik e K rupa, IA D C  

W eb P a g e

A D E C  H o m e p a g e  | A Q M  H o m e p a g e  | O rg Chart | W hat's N e w  | A O M  G uidance
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DRILLING RIG ENGINES

The following states, one way or another, address drilling rig engines in their state 
construction pennit regulations:

1. Colorado: Specifically exempt driiling rig engines from permitting requirements.

2. Montana: Exempt drilling rig engines with the potential to emit less than 100 tpy o f  
any pollutant.

3. North Dakota: There is a provision which exem pts oil and gas production facilities 
from permitting requirements, if the emissions are less than 100 tpy o f  any criteria 
pollutant, or 10/25 tpy o f HAPs. It is not d e a r  w hether this provision covers driiling 
rigs.

4. Texas: I f  an engine stays at a location for a duration less than o months, it is 
considered a temporary, not stationary, facility. It is therefore not required to have a 
permit.

Other states reviewed (Kansas. Louisiana. Nebraska. N ew  Mexico, Oklahoma. Utah, and 
Wyoming): Although regulations in those states are acquiescent with regard to driiling rig 
engine issue, neither operators nor drilling contractors have ever been required to obtain state 
construction permits for driiling rig engines. It appears that EPA's definition o f  a non-road 
engine are accepted by tltcse states. Since driiling rig encir.es are considered non-road 
engines, not stationary sources, state construction cerm its are not reouired.



SUMMARY

1. Construction permit requirements in ten states have been reviewed: Colorado, Kansas, 
Louisiana, M ontana, Nebraska, New Mexico, North Dakota, Oklahoma, Texas and Lrtah.

2. All states reviewed require a construction permit for the construction o f  a new source or 
modification o f  an existing source, from which air contaminants are to be emitted.

General Comments

j . All states reviewed allow exemptions for ”de minimis emissions ", except for Texas. "De 
minimis exemptions" exempt constructions or modifications with emissions below certain 
threshold from permitting process.

4. The construction permit programs in some states allow streamlined permitting process for 
E&P, such as a standard permit, general permit, standard exemption, streamlined permit, or 
permit-by-rule. The standard exemptions in Texas more or less fit in this category.

5. General practice by the industry varies depending on state agency’s interpretation o f  the 
regulations and their enforcement activities. In states where agency does not interpret or 
enforce the rules to the letter o f  the law, operators' permitting practice generally reflects 
agency's interpretation and enforcement policy.

Individual S tates — The exemption levels are listed below:

A. Colorado
1. De minimis emission exemption:

a. Attainment area: < 5 tpy VOCs or PM10; 10 tpy each or TS?, CO, S 02, NOx; 2C0 
lb/yr lead.

b. Total facility uncontrolled: < 2 tpy H2S, total reduced sulfur.
2. ’‘Permit-by-rule1’: some exemptions in the regulation can be considered as 

’‘permit-by-rule":
a. Internal combustion eneines:—— —— — —    x

(1) Portable drilling rigs;
(2) Emergency generators < 250 hrs/yr;
(3) Emissions < 5 tpy or rated at < 50 hp.

b. Oil and gas E&P operations shall provide written notice o f  proposed drilling 
locations prior to drilling. .Air Pollutant Emission Notice are not required until after 
drilling, workovers, completions, and testing are finished.

B. Kansas

1. De minimis emission exemption:
a. A construction permit is required, if  the PTE > 15 tpy PM10; 25 my ?M ; 40 tpy 

SOx, VOC, NOx; 100 tpy CO; 10/25 tpy HAPs.



b. A n ap p roval is required (ev en  though a perm it is not required), i f  the PTE >  5 lb/hr 
P M 10; 2 lb /hr PM  and S O x; 50  lb/hr C O  and N O x; 50  lb/hr V O C  in attainm ent 
area.

2. Currently, th ere are no gen era l perm its for co n stru ctio n  perm it program .

C. L ou isian a

1. D e  m inim is em iss io n  exem p tio n : < 5 tpy o f  any regu lated  air pollutant, and less than the
de m inim is em iss io n  rate for L ouisiana to x ic  air pollutants (0 .1 3  tpy benzene; 5 tpy each
for to lu en e, e th y lb en zen e , x y len e , and n -h exan e).

2 . Sm all so u rce  perm it (a stream lined  p rocess): <  25  tpy o f  any regulated  pollutant.
3 . T here is a gen era l perm it for E& P.

D  M ontana

1. D e  m inim is em iss io n  e x e m p tio n :

a. PT E  <  2 5  tp y  o f  any regu lated  pollutant;

b. drilling rig sta tion ary  en g in es w ith  the PT E  < 100 toy any pollutant: and
c. C h an ges at a site  h o ld in g  a con stru ction , w h o se  increase in PTE"< 15 cov anv *' ’■* • * •

pollutant.
2 . N o  perm it b y  rule available.

E . N eb rask a

1. D e  m inim is em iss io n  exem p tion : PTE <  15 tpy P M  10; 25 tpy PM ; 4 0  tpy V O C , S 0 2 ,  
N O x; 54  tpy C O ; 2 .5 /1 0  tpy H A P s.

2. N o  perm it by rule available.

F. N e w  M ex ico

1. D e  m inim is em iss io n  exem p tion :

a. 2 5  tpy o r  10 lb/hr o f  any regulated  poilutar.ts.
b. N o n -m a jo r  H A P  so u rces .

2. Stream lined p erm itting  p ro cess  a llo w ed  for internal com b u stion  engines.

G. N orth  D a k o ta

1. D e  m inim is em iss io n  ex em p tio n  for oil and g a s  production  facilities: < 100 tpy criteria  
pollutants, 1 0 /2 5  tp y  H A P s.

2. E xem p tion  fo r  fo ssil fuel burning equipm ent w h ich  m eets all fo llo w in g :
a. H eat input <  10 M M B tu /h r  for a sin g le  unit, or  all units at the site;
b. A ctual em iss io n  <  25 tpy, PT E  <  100 tpy anv contam inant.

H . O klahom a

1. D e  m inim is em iss io n  exem p tion : 1) <  1 lb/hr o f  any criteria pollutant; 2) tox ics < de  
m inim is level (b en zen e: 12 0 0  Ib/yr, 0 .5 7  lb/hr); ant 3 ) not a N S P S  or N E S H A P  source.

2. M any E& P o p era to rs fo llo w  a stream lined  proced u re fcr T itle V  in addressing  
p re-con stru ction  permit:

a. Subm it a le tter  on ly  i f  the PT E  0 -5 0  tpy any criteria pollutant. or 0 -5  toy  H A Ps.
b. Subm it a le tter  w ith  su p p ortin g  d o cu m en ta tio n  i f  the PT E  50 - 100 tpy any criteria



pollutant, o r  5 -1 0  typ H A P s.

I. T ex a s  ["T em porary engines" d o  not need perm it. "Temporary" oil and g as facilities (< 9 0  
d ays) can u se  Standard E x em p tio n  6 7 .]

1. T here are no “d e  m inim is em iss io n  exem p tion s" . Standard ex em o tio n s  are “perm it by 
rule".

2. In general, standard  ex em p tio n s are a llo w ed  for E & P  so u rces if  I) em issio n s are: < =  2 5 0  

tpy CO or N O x ; 25  tpy V O C s, S 0 2 ,  P M  10 o r  any other p o llu ta n t; 2 )  not subject to  

P S D  or non -atta in m en t N S R ; 3) at least o n e  unit at the site  has been through public  

notification  p ro cess; ana 4 ) all c o n d itio n s  o f  a sp ec if ic  Standard E xem p tion s (S E  £ 6 6  for  
E & P ) are m et.

3. I f  a so u rce  can  not m eet all co n d itio n s o f  a standard  exem p tion , it is required to obtain  a 
perm it (e ither a regular perm it or  a standard). T h ere  is a standard perm it available for  

E& P so u rces. A  standard perm it is a "perm it by rule". I f  an operator  c h o o se s  to u se  the  

standard perm it, he d o e s  not need to g o  through  the public notifica tion  process, b ecau se  
it has been d o n e  during the ru le-m aking.

J. U tah

I. D e  m inim is em iss io n  exem p tion : E xem p t from  th e requirem ents for n o tice  o f  intent and  
approval order, i f

a. P T E  < m ajor so u rce  threshold  (1 0 0  tpy criteria; 10/25 tpy HATS'); anc

b. A ctual em issio n s: < 5 tpy criteria pollu tan ts; 5 0 0 /2 0 0 0  lb/yr M APs or ncn-criteria  
pollutants.
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Senate Labor & Commerce Committee Sponsor Statement SB 330: Undergroimd Locate Standards
S enate B ill 3 3 0  w as in troduced  at the request o f  the A la sk a  T elep h on e  A sso c ia tio n  to 
provide an understanding o f  the standards and resp o n sib ilitie s  for locatin g  and e x ca v a tin g  
underground fa c ilit ie s  throughout the state for u tilities and contractors.

S B  3 3 0  am en d s A S  4 2 .3 0  to se t ou t re sp o n sib ilitie s  for ex cavators, con stru ction  project 
ow n ers and underground  fa c ility  o w n ers  w h en  a loca te  is requested . It p rov id es for 
penalties, in c lu d in g  treble d a m a g es, i f  an ex ca v a to r  k n o w in g ly  or in tentionally  d a m a g es a 
located  underground fa c ility .

A lthough  the A lask a  P ublic  U tilit ie s  C o m m iss io n  has the authority to create locate  
standards, it has b een  a lo w  priority  item  d u e to the c o m m is s io n ’s w orkload .
(S e e  A S  4 2 .0 5 .1 4 1  and  A S  4 2 .0 5 .2 9 1 ( c ) ) .

C urrently, there are so m e  national standards related to the issu e  o f  locatin g  and u n co v er in g  
underground u tilit ie s , but n o th in g  as co m p r e h e n s iv e  as S B  3 3 0 .
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W O R K  D R A F T

C S  F O R  S E N A T E  B IL L  N O . 3 3 0 ( )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T IE T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N

BY

O ffered :
Referred:

S p on so rs ): SENATE LA B O R  AND C O M M ERC E  COM M ITTEE
A  B IL L

F O R  A N  A C T  E N T IT L E D

" A n  A c t r e la t in g  to  u n d e r g r o u n d  fa c ilit ie s ."

B E  IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  1 . A S  4 2 .3 0  is  a m en d ed  by ad d in g  n ew  sec tio n s  to read:

A r t ic le  6 . L o c a t in g  U n d e r g r o u n d  F a c ilit ie s .

S e c .  4 2 .3 0 .4 0 0 .  E x c a v a t o r ’s n o t ic e  o f  p r o p o se d  e x c a v a t io n ,  (a ) B e fo r e  

b eg in n in g  an e x c a v a tio n , an ex ca v a to r  shall g iv e  notice  o f  the p ro p o sed  e x c a v a tio n  to  

each  underground fa c ility  operator w h o  has an underground fa c ility  in the area o f  the 

p rop osed  e x c a v a t io n  and req u est the operator to fie ld  m ark the lo c a tio n  o f  its 

underground fa c ility . T h e  ex ca v a to r  shall n otify  an underground fa c ility  op erator  w h o  

su b scrib es to a n o tif ic a tio n  cen ter  by g iv in g  n o tice  to the center. T h e  e x c a v a to r  sh a ll 

n otify  an underground fa c ility  operator listed  in the applicable te lep h o n e  d irectory  w h o  

is not a su b scr ib er  to  i  n otifi ration cen ter  by g iv in g  n o tice  d irectly  to  the operator.

(b ) E x c e p t in the c a s e  o f  an em erg en cy  locate  request or a req u est to  loca te  

in a rem ote , u n sta ffe d , or in a c c e ss ib le  loca tion , the e x ca v a to r  sh a ll n o tify  an 

underground fa c ility  op erator  w h o  m ay have a facility  in the area o f  a p ro p o sed

*1*
n o w  T ‘ ' x r  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]
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ex ca v a tio n  at least tw o  but not m ore than 15 w orking days b efore  the d ate  sc h e d u le d  

for b e g in n in g  the e x c a v a tio n . In the c a se  o f  a request to  lo ca te  in  a rem ote  or  

unstaffed  location , the excavator  sh a ll n otify  the operator at least 10 but not m ore than 

2 0  w o rk in g  d ays b efo re  the sch ed u led  date for b eg in n in g  e x c a v a tio n .

(c ) In an em erg en cy , the excavator  shall im m ediately  n otify  e a c h  underground  

fa c ility  operator in  the area o f  the e m erg en cy  and o f  the n eed  for the e x c a v a tio n  and  

req u est prom pt lo ca tio n  o f  u n derground  fa c ilitie s .

Sec. 42.30.410. O p e ra to r’s response to request to locate; im m unity  rela ted  

to u n m a rk e d  o r  in accu ra te ly  m ark ed  facilities, (a) A n  u n d ergrou n d  fa c ility  

operator sh a ll a c c e p t req u ests to lo ca te  underground fa c ilit ie s  d u rin g  the o p era to r’s 

regular b u s in e ss  h ou rs. A n  op erator w h o  r ece iv es  a request to lo ca te  sh a ll m ain ta in  

for at least o n e  y ea r  an accu rate record o f  the request and re sp o n ses  to the request.

(b) W hen  an underground facility  operator receives a request to lo ca te , it shall 

n otify  the e x ca v a to r  o f  the loca tio n  o f  the underground fa c ilit ie s  that the op erator is 

ab le  to f ie ld  m ark w ith  reason ab le  accu racy  and fie ld  mark th o se  fa c ilit ie s . If the  

operator o w n s , u se s , or  op erates an underground fac ility  that is id e n tif ie d  as b e in g  in 

the area o f  the p ro p o sed  e x c a v a tio n  but that the operator can n ot f ie ld  m ark w ith  

reasonable accu racy , the operator shail provide the excavator w ith  the b est in form ation  

ava ilab le  to the operator about its location  and shall provide on -site  a ssista n ce  until the 

fa c ility  is loca ted  or until the ex ca v a to r  no longer needs a ss is ta n ce  in lo c a tin g  that 

fa c ility .

(c )  T h e f ie ld  m arks for an underground facility  buried 10 fee t d eep  or le ss  

m ust be loca ted  w ith in  2 4  horizon ta l in ch es o f  the outside d im e n sio n s  o f  the fa c ility . 

For a fa c ility  buried  d eep er  than 10 feet, the operator shall lo ca te  the fie ld  m arks  

w ith in  3 0  h orizon ta l in ch es o f  the ou tsid e  d im en sio n s o f  the fa c ility . T h e  op erator  

shall u se  stak es, pain t, or other c lea r ly  id en tifiab le  material to sh o w  the fie ld  lo ca tio n  

o f  the underground fa c ility . T h e  m arker used  to d esign ate  the ap p rox im ate  lo ca tio n  

o f  an underground  fa c ility  m ust fo llo w  the current co lo r  co d e  standard u sed  by the  

A m erican  P u b lic  W o rk s A sso c ia t io n .

(d ) E xcep t for an underground fa c ility  in a rem ote, u n sta ffed , or in a c c e ss ib le  

loca tion , an underground fa c ility  operator shall respond to a request to  locate prom ptly.

W O R K  D R A F T  W O R K  D R A F T  0 -LS 1320\H
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A  resp o n se  is c o n s id e r e d  to b e  prom pt i f  it is m ade w ithin  tw o  w o rk in g  d a y s after the 

op erator r e c e iv e s  th e  req u est or at a later tim e so  lon g  as the r e sp o n se  o ccu rs  b efore  

the b eg in n in g  o f  th e  e x c a v a tio n . For an underground facility  in  an a c c e s s ib le  rem ote  

or u n sta ffcd  lo c a tio n , the operator sh a ll respond w ithin  10 v /ork in g  d a y s  after the 

operator  r e c e iv e s  th e  req u est or at a later tim e so  long as the resp o n se  o ccu rs  b efore  

the b e g in n in g  o f  e x c a v a tio n .

(e )  A fter  an operator has fie ld  m arked an underground fa c ility , the ex ca v a to r  

is  r e sp o n sib le  for m a in ta in in g  the m arkings.

( 0  A n  ex ca v a to r  m ay not begin  to excavate  until each  underground fa c ility  has 

b een  f ie ld  m arked.

(g )  W h en  an op erator  has fie ld  m arked an underground fa c ility  o n c e  at the  

req u est o f  an ex c a v a to r , the operator has the right to rece iv e  c o m p e n sa tio n  from  the 

e x c a v a to r  for c o s ts  incurred  in resp on d in g  to su b seq u en t requests to  lo ca te  the sam e  

u n derground  fa c ility  d u rin g  the sa m e ex ca v a tio n  project i f  the e x c a v a to r  fa iled  to  

m ainta in  the or ig in a l m arking.

(h ) If an ex ca v a to r  d isco v ers an underground facility  that w as not fie ld  m arked  

or w a s in accu rate ly  f ie ld  m arked , the ex ca v a to r  shall im m ed ia te ly  sto p  e x c a v a tin g  in 

the v ic in ity  o f  the fa c ility  and sh all n o tify  the operator o f  the d isc o v e r y . T h e  

e x c a v a to r  m ay n o tify  the op erator by m eans o f  a n otification  center. T h e  operator  

sh a ll treat the n o tif ic a tio n  as a request to locate in an em erg en cy  and sh a ll respond  

a c co rd in g ly . A n  e x c a v a to r  m ay not be held liab le  for inadvertent d a m a g e  c a u se d  to  

an u nm arked  or an in a ccu ra te ly  m arked underground facility .

( i)  U n le s s  the req u est to lo ca te  is m ade in resp on se  to an e m e r g e n c y , an 

underground fa c ility  operator has the right to receive  com p en sation  for c o s ts  incurred  

in re sp o n d in g  to a req u est to locate  that g iv e s  the operator le s s  n o tic e  than the 

m in im u m  n o tice  req u ired  by th is sec tio n . T h is su b section  m ay not be in terpreted  to 

require the operator to respond to the request to locate w ithin the tim e requested  in the 

n o tice .

Sec. 42.30.420. R esponsibility o f construction p ro jec t ow ners. T h e  o w n er  

o f  a co n stru ctio n  p ro ject that w ill require ex ca v a tio n  shall ind icate in b id  d o cu m en ts  

or co n tra cts  for co n stru c tio n  the e x is te n c e  o f  underground fa c ilit ie s  that the project

W O R K  D R A F T  W O R K  D R A F T  0 -LS1320VH
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o w n er  k n o w s are loca ted  in sid e  o f  the p rop osed  area o f  ex ca v a tio n . T h is  requ irem ent  

d o e s  not re lease  the ex ca v a to r  from  the ex ca v a to r’s resp on sib ility  u n d er A S  4 2 .3 0 .4 0 0  

- 4 2 .3 0 .4 9 0 .

Sec. 42.30.430. O bligations concerning the conduct o f excavations; liability.

(a) A n  ex ca v a to r  sh a ll u se  reason ab le care to avo id  dam aging  an underground  facility . 

T h e  ex c a v a to r  sh a ll

(1 )  d e term in e , w ith o u t d am age  to  the fa c ility , the p r e c ise  lo ca tio n  o f  

an underground  fa c ility  w h o se  loca tio n  has been  m arked;

(2 ) p lan the e x ca v a tio n  to  avo id  dam age to and m in im iz e  in terferen ce  

w ith  an u n d ergrou n d  fa c ility  in or near the ex ca v a tio n  area; and

(3 ) to  the e x te n t n ecessa ry  to protect a fa c ility  from  d a m a g e , p ro v id e  

support fo r  an u n d ergrou n d  fa c ility  in and near the con stru ction  area d u rin g  the 

e x c a v a tio n .

(b ) I f  an u n d ergrou n d  fa c ility  is  d am aged  by failure to fu lf ill  an o b lig a tio n  

under A S  4 2 .3 0 .4 0 0  - 4 2 .3 0 .4 9 0 , the party fa ilin g  to perform  the o b lig a tio n  is lia b le  

to the o th er  party fo r  d a m a g es  resu ltin g  from  the failure to perform . D a m a g e s  m ay  

in c lu d e

(1 ) c o s ts  incurred by an ex ca v a to r  i f  an operator has n ot f ie ld  m arked  

or has in accu rate ly  f ie ld  m arked  an underground facility ; and

(2 )  the norm al ov erh ea d  ch arges that can  be a llo ca ted  to h a v in g  to 

resp on d  to the p arty ’s fa ilu re  to perform .

(c )  A n  e x c a v a to r  w h o , in the co u rse  o f  ex ca v a tio n , co n ta cts  or  d a m a g e s  an 

underground fac ility  sh all n otify  the operator If the dam age ca u ses an e m e r g e n c y , the 

ex ca v a to r  sh a ll a lso  alert appropriate loca l pub lic  safety  a g en c ie s  and take reason ab le  

s tep s  to  en su re  p u b lic  sa fe ty . A  d am aged  underground fa c ility  m ay n ot be reburied  

until it is repaired or re located  to the sa tisfaction  o f  the operator. T h e  op era tor  o f  an 

u n derground  fa c ility  that w a s d am aged  during ex ca v a tio n  shall arrange for repair or  

re lo ca tio n  o f  the fa c ility  as so o n  as practical.

S e c . 4 2 .3 0 .4 4 0 .  P e n a lt ie s ;  c iv il  a c t io n s , (a) A  p erson  w h o  v io la te s  a 

p rov ision  o f  A S  4 2 .3 0 .4 0 0  - 4 2 .3 0 .4 9 0  is subject to a c iv il penalty  o f  not le ss  than S 50  

nor m ore than $ 1 ,0 0 0  for each  o ffe n se  i f  the v io la tion  resu lts in or s ig n ific a n tly

W O R K  D R A F T  W O R K  D R A F T  0-L.S1320\H
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con trib u tes to d a m a g e  to an u n derground  fa c ility .

(b) I f  the court fin d s that an excavator  is v io la tin g  or th reaten in g  to v io la te  a 

p ro v is io n  o f  A S  4 2 .3 0 .4 0 0  - 4 2 .3 0 .4 9 0  and the v io la tion  m ay resu lt in d a m a g e  to  an 

underground fa c ility , the cou rt m ay grant in junctive r e lie f  to  the u n derground  fa c ility  

operator.

(c ) A n ex ca v a to r  is liab le  to the operator o f  an underground fa c ility  for three  

tim es the op era tor’s c o s t  in repairing  and reloca tin g  the fa c ility  i f  the ex c a v a to r

(1 ) in ten tio n a lly  d a m a g es a  fie ld  m arked underground fa c ility ; or

(2 ) k n o w s o f  an underground facility  that is near a p lan n ed  e x ca v a tio n  

and the ex ca v a to r  fa ils  to n o tify  the underground fa c ility  operator as requ ired  by  

A S  4 2 .3 0 .4 0 0 ;  n o tifica tion  under this paragraph m ay be m ade d irectly  to the operator  

or, i f  appropriate, th rough  a n o tifica tio n  center.

S e c . 4 2 .3 0 .4 5 0 . W a iv e r  o f  r e q u ir e m e n ts  b y  w r itte n  a g r e e m e n t . A n operator  

and an ex ca v a to r  m a y , by w ritten agreem ent, w a iv e  the requirem ents o f  A S  4 2 .3 0 .4 0 0  

- 4 2 .3 0 .4 9 0  that the ex ca v a to r  n o tify  the operator o f  p lanned ex ca v a tio n s  and that the 

op erator lo ca te  underground  fa c ilit ie s . T h e  agreem en t m ust id en tify  the g eo g ra p h ic  

areas to  w h ich  the w a iv e r  a p p lies  and the tim e period  for w h ich  the w a iv e r  is va lid .

S e c . 4 2 .3 0 .4 6 0 .  U n d e r g r o u n d  fa c ility  o w n e r . I f  the operator  o f  an 

underground fa c ility  is  not the o w n er  o f  the fac ility  and if  the op erator ca n n o t be  

id en tified  or has been  id en tified  but cannot be reached in a reasonable am ount o f  tim e, 

the ex ca v a to r  m ay  g iv e  the n o tice  required by A S 4 2 .3 0 .4 0 0  - 4 2 .3 0 .4 9 0  to  the o w n er  

o f  the underground fa c ility  and the ow n er  shall a ssu m e the d u ties and resp o n sib ilitie s  

o f  the operator under A S  4 2 .3 0 .4 0 0  - 4 2 .3 0 .4 9 0 .

S e c . 4 2 .3 0 .4 9 0 . D e f in it io n s .  In A S  4 2 .3 0 .4 0 0  - 4 2 .3 0 .4 9 0 ,

(1 )  "dam age" m ean s

(A ) the substantial w eak en in g  o f  structural or lateral support o f  

an underground  facility ;

(B ) p enetration , im pairm ent, or destruction  o f  any underground  

p ro tectiv e  c o a tin g , h o u sin g , or o th er protective  d ev ice ; and

(C ) the partial or com p lete  severance o f  an underground facility  

to the ex ten t that the project o w n er or facility  operator d eterm in es that repairs

W O R K  D R A F T  W O R K  D R A F T  0 -LS1320V H
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are required;

(2 )  " em ergen cy"  m ean s

(A ) a co n d itio n  that co n stitu tes  a  c lea r  and p resen t d a n g er  to 

life , h ea lth , or property; or

(B ) an u n p lan n ed  se r v ic e  interruption;

(3 )  "excavation "  m ea n s

(A ) an a c tiv ity  in w h ich  earth, rock , or o th er  m aterial on  or  

b e lo w  the g ro u n d  is m o v e d  or o th erw ise  d isp la ced  by any m eans;

(B )  road m a in ten a n ce  that ch a n g es  the orig in a l road grade;

(C ) d e m o lit io n  or m o v em en t o f  earth by eq u ip m en t, to o ls , or  

e x p lo s iv e  d e v ic e  e x c e p t  tillin g  o f  the so il le s s  than 12 in ch es  in d epth  for  

agricu ltu ra l p u rp o ses;

(4 )  "excavator" m ean s a  person  w h o  co n d u cts  ex ca v a tio n  in the state;

(5 )  " in accessib le"  m ea n s im p o ss ib le  or u n reason ab ly  d iff ic u lt  to reach  

due to c o n d it io n s  b ey o n d  the con tro l o f  the underground fa c ility  operator:

(6 )  " in tentionally"  has the m ea n in g  g iv en  in A S  1 1 .8 1 .9 0 0 (a );

(7 )  " n otifica tion  center" or "center" m ean s a  serv ice  through  w h ic h  a

person is  ab le  to ca ll o n e  num ber to n otify  m em ber operators o f  underground fa c ilit ie s

that an e x c a v a tio n  is p ro p o sed  and to request the operators tc mark fa c ilit ie s  lo ca ted  

in sid e  o f  the p ro p o sed  e x c a v a tio n  area;

(8 ) "operator" m ea n s a person  w h o  su p p lies  a se rv ice  for  c o m m e r c ia l  

or p u b lic  u se  by m ean s o f  an underground  fac ility ;

(9 )  "person" m ean s any in d iv id u a l, p u b lic  or private  co rp o ra tio n ,

p o lit ica l su b d iv is io n , g o v ern m en t a g en cy , m u n ic ip a lity , industry , partnersh ip ,

cop artn ersh ip , a sso c ia t io n , firm , trust, esta te , or any other entity w h a tso ev er;

(1 0 )  "rem ote" m ean s not a c c e ss ib le  by road;

(1 1 )  "underground facility"  m ean s a p ip e, sew er , con d u it, ca b le , v a lv e , 

lin e, or w ire , in c lu d in g  attach m en ts and th ose p a ils  o f  p o le s  or anchors that are b e lo w  

grou n d , for u se  in c o n n e c tio n  w ith  the storage or co n v ey a n ce  o f  w ater, s e w a g e ,  

te le c o m m u n ic a tio n s , c a b le  te le v is io n , e le c tr ic ity , p etro leu m , p etro leu m  p rod u cts, 

h azard ou s liq u id s , or fla m m a b le , to x ic , or co rro siv e  gas;
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(1 2 )  "unstaffed" m ean s not n orm ally  sta ffed  w ith  e m p lo y e e s ;

(1 3 )  "w ork ing  day" m eans a day  on  w h ich  an un d ergrou n d  fa c ility  

operator is op en  for regu lar b u sin ess .
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A m e n d m e n t  #1

T O  C S S B  3 3 0 (L & C ) B Y

P a g e  2 , l in e  11 f o l l o w i n g  " lea st" :

D E L E T E  " th r e e  y e a r s " ,

a n d

I N S E R T  " o n e  y e a r "

A M E N D M E N T



Amendment #2

A M E N D M E N T

T O  C S S B  3 3 0 (L & C ) B Y

P a g e  3 ,  l in e  421  f o l l o w i n g  " a c c o r d in g ly ." :

A D D :  " A n  e x c a v a t o r  s h a l l  n o t  b e  l ia b le  fo r  in a d v e r t e n t  d a m a g e  c a u s e d  
to  a n  in a c c u r a t e ly  f ie ld  m a r k e d  u n d e r g r o u n d  fa c i l i ty ."



Amendment #3

T O  C S S B  3 3 0 (L & C ) B Y

P a g e  5 , l in e  4  f o l l o w i n g  " ( l)" :

D E L E T E  " k n o w in g ly  or"

P a g e  6 , l in e  14:

D E L E T E  " (7 )"  a n d  r e n u m b e r

A M E N D M E N T



Amendment #4

A M E N D M E N T

T O  C S S B  3 3 0 (L & C ) B Y

P a g e  6 , l in e  31:

D E L E T E  " (1 4 )"  a n d  r e n u m b e r
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C H U G A C H  E L E C T R I C
A S S O C I A T I O N /  I N C .

EUGENE N. BJORNSTAD. P.E. 
General Manager

M a r c h  30, 19 9 8

S e n a t o r  R i c k  H a l f o r d  p & X

S e n a t e  R e s o u r c e s  C o m m i t t e e  
R o o m  121 
S t a t e  C a p i t o l
Ju n e a u ,  A l a s k a  9 9 0 0 1 - 1 1 8 2

D e a r  S e n a t o r  H a l f o r d :

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  c o m m e n t  o n  SB 330. C h u g a c h  
E l e c t r i c  s u p p o r t s  this bi l l  b e c a u s e  it a d d r e s s e s  a n  i s s u e  w h i c h  is 
c r i t i c a l  t o  t h e  r e l i a b i l i t y  of e l e c t r i c  service.

w e  h a v e  the f o l l o w i n g  s u g g e s t e d  a d d i t i o n s  to the b i l l  w h i c h  a r e  
c o n s i s t e n t  w i t h  t h e  i n t e n t  of t h e  bill.

I. C h a r g e s  f o r  l o c a t e  s e r v i c e s .  A d d  t h e  f o l l o w i n g  as a n e w  

s u b s e c t i o n  410 (j)

(j) F o r  p u b l i c  u t i l i t i e s  w h o s e  r a t e s  a r e  r e g u l a t e d  b y  t h e  
A l a s k a  P u b l i c  U t i l i t i e s  co m m i s s i o n ,  r e p a y m e n t  of c a s t  o f  
l o c a t e  s e r v i c e s  shall c o n t i n u e  to be e s t a b l i s h e d  b y  t a r i f f  b y  
t h e  c o m m i s s i o n  u n d e r  a u t h o r i t y  g r a n t e d  p u r s u a n t  to 
A . S . 4 2 . 0 5 . 1 4 1 .

P u r p o s e  of this p r o p o s e d  change. This chan g e  a l l o w s  t h e  b i l l  

to r e t a i n  it3 f o c u s  o n  o b l i g a t i o n s  a n d  s t r o n g  i n c e n t i v e s  t o  m a k e  
e f f o r t s  to o b t a i n  t h e  l o c a t e  services. T h e  p r o p o s e d  c h a n g e  a l l o w s  
c o s t  r e c o v e r y  f o r  l o c a t e  s e r v i c e s  to r e m a i n  in the t a r i f f  o f  e a c h  
r e g u l a t e d  u t i l i t y  r a t h e r  t h a n  t r y i n g  to d e a l  w i t h  it b y  
l e g i s l a t i o n .

II. Definition of "repair." A d d  to the p r o p o s e d  A . S .42.3 0 . 4 3 0  (b) 

so t h a t  it r e a d s  as f ollows:

(b) If a n  u n d e r g r o u n d  f a c i l i t y  is d a m a g e d  b y  f a i l u r e  to 
f u l f i l l  a n  o b l i g a t i o n  u n d e r  A . S . 4 2 . 3 0 . 4 0 0  - 4 2 . 3 0 . 4 9 0 ,  the 
p a r t y  f a i l i n g  to p e r f o r m  the o b l i g a t i o n  is liab l e  to t h e  o t h e r  
p a r t y  for d a m a g e s  r e s u l t i n g  f r o m  the f a i l u r e  to p e r f o r m .  
D a m a g e s  s h a l l  [may] i n c l u d e  but are not l i m i t e d  to

5601 Minnesota Drive • P.O. Box 196300 • Anchorage, Alaska 99519-6300 
Phone 907-563-7494 • TAX 907-562-OG27
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S e n a t o r  R i c k  H a l f o r d  
M a r c h  30, 199B 
P a g e  2

1 *. The lesser .of.:.
T h e  c o s t  o f  r e s t o r i n g  the op.erafcorlftJEacilit:v_ t o _ a

c o n d i t i o n  o f  a o  leg 9 s e r v i c e  life., i n t e g r i t y . . .or
r e l i a b i l i t y  t h a n  th a t  w h i c h  e x i s t e d  p r i o r _ t o _ t h e _ d a m a g e ^
includincT, if . n e c e s s a r y . r e p l a c e m e n t  of the— f a c i l ity:
b e t w e e n  t h e  l o g i c a l  j u n c t i o n  p o i n t s  on the system, o r

E *  T h ree t i m e s  t h e  cost of a full r e p a i r  not i n c l u d i n g
t h e  replacement...of t h e  e n t i r e  s o a n _ .b e t w e e n  j u n c t i o n,
pod nfg ,-_ a n d _

2. t h e  n o r m a l  o v e r h e a d  c h a r g e s  th a t  c a n  b e  a l l o c a t e d  t o  
h a v i n g  to r e s p o n d  to t h e  p a r t y ' s  f a i l u r e  to per f o r m .

P u r p o s e  of t h i s  p r o p o s e d  change. T h i s  c h a n g e  a d d r e s s e s  a 

p r o b l e m  w h i c h  w e  h a v e  h a d  w i t h  e n t i t i e s  w h i c h  h a v e  d e s t r o y e d  
u n d e r g r o u n d  cable. T h i s  l a n g u a g e  w o u l d  e s t a b l i s h  the m e a s u r e  of 
d a m a g e s  i n  a w a y  w h i c h  r e f l e c t s  the t r u e  d a m a g e  to the system. It 
is c r i t i c a l l y  i m p o r t a n t  t h a t  the m e a s u r e  of d a m a g e  r e f l e c t  t h e  
d e g r a d a t i o n  to t h e  r e l i a b i l i t y  of the s y s t e m  w h i c h  o c c u r s  w h e n  
s p l i c e s  a r e  i n s e r t e d  w h e r e  n o n e  w o u l d  n o r m a l l y  be needed. S p l i c e s  
a r e  a s i g n i f i c a n t  s o u r c e  o f  c a b l e  f a i l u r e s .  In t h e  h a r s h  f r o z e n  
g r o u n d  e n v i r o n m e n t ,  u n d e r g r o u n d  c a b l e  f a i l u r e s  are a v e r y  s e r i o u s  
p r o b l e m .  It is e s s e n t i a l  t h a t  t h e r e  b e  s t r o n g  i n c e n t i v e s  n o t  to 
c r e a t e  u n n e e d e d  s p l i c e s  a n d  w h e n  t h e y  a r e  c a u s e d  that t h e  e n t i t y  
w h i c h  c a u s e s  the d a m a g e  be a s s e s s e d  c o s t s  w h i c h  r e f l e c t  d e g r a d a t i o n  
o f  r e l i a b i l i t y  t o  t h e  e l e c t r i c  facili t i e s .

III. D e f i n i t i o n  o f  " o p e r a t o r . "  R e v i s e  the d e f i n i t i o n  of "oper a t o r "  

s o  t h a t  it reads:

" O p e r a t o r "  m e a n s  a p e r s o n  w h o  owns, manages, o r  c o n t r o l s  a n y  
u n d e r g r o u n d  f a c i l i t y  u s e d  to f u r n i s h  a s e r v i c e  o r  c o m m o d i t y  
f o r  c o m m e r c i a l  o r  p u b l i c  use.

P u r p o s e  of this p r o p o s e d  change. This is n e c e s s a r y  to p r e v e n t  

the p o s s i b i l i t y  th a t  a n  e x c a v a t o r  m i g h t  be d e e m e d  to h a v e  g i v e n  
a d e q u a t e  n o t i c e  to the o p e r a t o r  b y  s i m p l y  g i v i n g  n o t i c e  t o  a n  
e n t i t y  s u c h  as a p o w e r  m a r k e t e r  w h i c h  a r g u a b l y  "supplies a s e r v i c e "  
b u t  w h i c h  d o e s  not own, c o n t r o l  o r  m a n a g e  a n y  f a c i l i t i e s  at all. 
T h i s  r e v i s e d  d e f i n i t i o n  f i t s  w i t h  the d e f i n i t i o n  cZ a p u b l i c  
u t i l i t y  a l r e a d y  ir. A.S. 4 2 . 0 5 . 9 9 0

IV. E x p o s u r e  o f  e n e r g i z e d  ca b l e s .  A d d  t h e  f o l l o w i n g  s u b s e c t i o n

(d) to t h e  p r o p o s e d  A.S. 4 2 . 3 0 . 4 3 0 .

(a) W h e r e  an e x c a v a t o r  e x p o s e s  an e n e r g i z e d  cable, r e g a r d l e s s  
of w h e t h e r  it h a 3  b e e n  damaged, the e x c a v a t o r  s h a l l  a r r a n g e  
a n d  p a y  f o r  t h e  co 3 t  of a q u a l i f i e d  p e r s o n  to r e m a i n  a t  t h e
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S e n a t o r  R i c k  H a l f o r d  
M a r c h  30, 1998 ;
P a g e  3

I
s i t e  u n t i l  s u c h  t i m e  'aa the f a c i l i t y  is r e b u r i e d  at l e a s t  to 
a d e p t h  r e q u i r e d  b y  a p p l i c a b l e  Federal, S t a t e  o r  M u n i c i p a l  
c o d e s  o r  u n t i l  s u c h  time as t h e  f a c i l i t y  has b e e n  d e - e n e r g i z e d  
b y  t h e  o p e r a t o r .

t

P u rp o se  o f t h i s  propoDed c h a n g e .  T h i s  is n e c e s s a r y  b e c a u s e  

m o s t  p e o p l e  d o  n o t  r e a l i z e  that, u n l i k e  n o r m a l  h o u s e h o l d  
a p p l i a n c e s ,  e x p o s e d  u n d e r g r o u n d  c a b l e s  a r e  p o t e n t i a l l y  d a n g e r o u s  
e v e n  if t h e y  a p p e a r  to b e  w e l l  i n s u l a t e d  a n d  u n d a m a g e d .  
U n q u a l i f i e d  p e r s o n n e l ,  a n d  i n  p a r t i c u l a r  c hildren, n e e d  t o  b e  
a b s o l u t e l y  p r e v e n t e d  f r o m  g a i n i n g  a c c e s s  t o  the c a bles a n y t i m e  t h e y  
are e x p o s e d  a n d  e n e r g i z e d .

i

S i n c e r e l y ,

G e n e r a l  M a n a g e r
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TONY KNOWLES, GOVERNOR

DEPARTMENT OF COMMERCE AND / ECONOMIC DEVELOPMENT /
1014 WEST 3D£TH AVENUE, SUTTE 400 
ANCHORAGE, ALASKA 99501-1963

ALASKA PUBLIC UTILITIES COMMISSION
l

fHONE: (907) 2764222 
VAX: (907) 276-01(50
TTY: (907) 276-4533

M arch 12, 1998

H onorable Loren Lem an 
Chairman
Senate Labor & Comm erce Com m ittee

Via fax  465-3810

Ref) SB 330

D ear Senator Leman:

Thank you fo r asking the view  o f  the Alaska Public U tilities Com m ission on SB 330 
concerning underground locate standards. I  have reviewed the bill and see no direct 
im pact on the Commission. It does not m ention the APUC. The bill adds a new  section 
to AS 42.30, but as drafted the Departm ent o f  L aw  advises us that the Com m ission lacks 
authority to enforce provisions in this chapter.

The Com m ission has not addressed the bill, except to  estimate its fiscal impact as aero, It 
is not the case that the issue o f  underground locates is a low-priority item for the 
Commission. Rather, this bill focuses on the conduct o f  excavators, who lie beyond the 
scope o f  APUC authority over public utilities.

The Com m ission’s responsibility to ensure safe, adequate and reliable utility service at 
ju s t and reasonable rates would be enhanced by a system that encourages excavators to 
obtain reliable inform ation concerning the location o f  underground facilities before they 
dig and penalizing them  i f  they fail to  do so.

Please le t me know  if  you have any questions. Again, thanks for the opportunity to 
comment.

Sincerclv.

R obert A. Lohr 
Executive D irector



LOCATE CALL CENTER OF ALASKA, INC.
2221 E. Northern Lights B lvd. Suite 136 

Anchorage, A laska 99500 
(907) 279-1122 FAX (907) 270-0G9G

February 6, 1996

James Rowe 
Executive Director 
Alaska Telephone Association 
4341 B Street. Suite 304 
Anchorage. Alaska .99503

Dear Mr. Rowe:

Thank you for sending me the draft of the proposed underground utilities legislation

I am fam iliar with the Washington legislation and know it has been well received by the 
underground utility community in that state

From a “one-call" standpoint, the only suggestion I have is to change the reference to 
a “one-number locator service’ (on pages 3. 5, and 6) to a “one-number locate notification 
service." The Alaska one-call center (as with all other centers of this type) receive locate 
information and transmit this information to other entities who actually perform the locate.
By calling this a “hca to r service ' there may be some misunderstanding as to who is actually 
doing the locate.

The Anchorage Area Utility Association has discussed pursuing this type of legislation for 
years Your organization is ‘o be congratulated for taking the steps to move forward

Please call me if I ca r be of further assistance

Sincerely.

:  '-■ b  ' * « 2 -

Sandy McW illiams 
President

K


