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w h a tso e v e r th a t th e  fed era l g o v e rn m en t w ill p u ll o u t an d  take us o u t from  u n d er th is 
th rea t o f  th e ir  in te rfe r in g  w ith  o u r m an ag em en t?
B ru c e  B o te lh o :
M ad am  C h a irm a n , i t ’s a  d iff ic u lt  question  to  an sw er. I d o n ’t th in k  th e re  is an ab so lu te  
g u a ran tee  a n d  I th in k  th a t S en a to r T ay lo r is co rrec t w h e n  h e  has id en tified  one  asp ec t, I 
th in k , v e ry  im p o rtan t, so m e tim e s  o v erlo o k ed , w h ich  is th a t w h en  w e  ta lk  ab o u t a 
co n s titu tio n a l a m e n d m e n t a n d  su b sid ia ry  law s b r in g in g  th e  s ta te ’s law s co n sis ten t w ith  
A N IL C A , it d o es  m ean , o b v io u sly , th a t -  m ay b e  n o t so  o b v io u sly  -  th a t fish  an d  g am e 
m an ag e rs  w o u ld  b e  s ta te  m an ag e rs , se ttin g  g u id e lin es . B u t it d o es  n o t e lim in a te  federal 
g o v e rn m e n t o v e rs ig h t. A N IL C A , by  its te rm s, p ro v id e s  fo r an y  ag g riev ed  c itizen  or 
p e rso n  -  n o t lim ited  to  c itiz en  -  to  seek  reco u rse  u ltim a te ly  in  U .S . D is tric t C o u rt, and  to 
the  ex te n t th a t th e re  is n o  re so lu tio n , the  federa l d is tr ic t co u rt re ta in s  the rig h t to  fash ion  
re lie f. A n d  th a t w o u ld  o cc u r, d o es  o ccu r now , a n d  w o u ld  o ccu r a lso  w ith  a co n stitu tio n a l 
am en d m e n t. T h e  e ffe c t o f  a  co n stitu tio n a l a m en d m e n t fo u n d  to  be co n sis ten t w ith  
A N IL C A , s im p ly  m ean s , an d  i t ’s an  im p o rtan t s im p le , th a t it w o u ld  b e  s ta te  fish  and  
g am e  m an ag e rs  m a n a g in g  th e  fish  and  w ild life  re so u rce s  w ith in  th e  b o u n d arie s  o f  
A lask a , B u t it d o es  n o t m e a n  th e re ’s no fed era l o v ers ig h t.
Speaker Phillips:
So, ju s t  to  c la r i f y . . .c o u ld  I ju s t  v e rify  and  c la r ify  y o u r  resp o n se . W e co u ld  take any  kind 
o f  a c tio n  w e  w a r.’ed  in  th e  s ta te  o f  A laska. W e c o u ld  d o  an y th in g  w e w an t to try  to  com e 
in to  c o m p lia n c e .. . to  m ee t th e  federa l co m p lian ce  an d  th a t still d o es  no t g u a ran tee  us, that 
w e w o u ld  h a v e  th e  rig h ts  to  m an ag e  o u r fish  an d  g am e  re so u rces , reg a rd le ss  o f  w h a t w e 
do.
B ru c e  B o th e lo :
I f  I ’ve  n o t b ee n  c lea r, M ad am  C h airm an , w e  do  h av e  th e  rig h t to  m anage W e are 
su b jec t, h o w e v e r, to  fed era l co u rt o v ers ig h t b y  A N IL C A . W h a tev e r ch an g es w e m ake 
that b rin g  us in to  co m p lian ce , the ac tio n s o f  o u r s ta te  g o v ern m en t w o u ld  be su b jec t to a 
p e rso n  c h a lle n g in g  o u r . . .  th e  p ro p rie ty  o f  o u r m an ag e m en t u n d er the  g u id e lin es  o f  
A N IL C A . T h a t is, w h e th e r  w e  hav e  in fac t sa tis f ied  th e  ru ral su b sis ten ce  p rio rity  found  
in  T itle  8 .
Speaker Phillips:
W h at a re  w e  w a stin g  tim e  for, th en ?

R e p r e s e n ta t iv e  B u n d e :

W ell, I te n d  to  o v e rs im p lify  th ings, bu t to m e th a t say s tha t the  s ta te  can  m anage , as long 
as th ey  d o  it th e  w a y  the  fed era l g o v ern m en t te lls  th em  to . In o th e r w ords, the sta te  
m an ag e rs  d o  th e  ta lk in g , b u t th e  feds pu ll the s trin g s.
S e n a to r  T a y lo r :
A p u p p e t.

Senator Halford:
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So a  co n stitu tio n a l am en d m e n t, ab sen t ch an g es in  A N IL C A , is n o t a so lu tio n ?
B ru c e  B o te lh o :
I h av e  n o t sa id  th a t  th o u g h  I w o u ld  b e liev e  m y— w ell, le t m e  re s ta te  th a t is a co rrec t 
a ssu m p tio n  o f  m y  v iew . I th in k  th e re  a re  ch an g es to  A N IL C A  -  th e  so lu tio n  lies in a 
c o m b in a tio n  o f  a  c o n s titu tio n a l am en d m e n t an d  ce rta in  ch a n g es  to  A N IL C A .
S e n a to r  H a lf o rd :
C o u ld  th e  so lu tio n  lie  w ith  c h a n g es  to  A N IL C A  w ith o u t th e  co n stitu tio n a l am en d m en t?  
B ru c e  B o te lh o :
I b e liev e  th a t th e re  is n o  so lu tio n  th a t can  b e  fo u n d  th a t re s ts  so le ly  on  ch an g es to 
A N IL C A .
S e n a to r  H a lf o rd :
P o litic a lly  o r  su b s tan tiv e ly ?
B ru c e  B o te lh o :
P o litica lly .

I

S e n a to r  H a lf o rd :
Is n ’t it k in d  o f  an  in s id io u s  th in g  th o u g h ?  I m ean  it s ta rts  o u t w ith  su b sis ten ce  
m an ag e m en t and  th a t’s all th a t ’s p ro v id ed  fo r in the f°d e ra l law , b u t as y o u  m an ag e  for 
su b s is ten ce , th en  y o u  m an ag e  th e  o th e r co n flic t. So , i t ’s  n o t so m e th in g  I th in k  that 
h ap p en s  all a t o n ce  ev en  it y o u  -  y o u  k n o w  I th in k  it h ap p e n s  in s id io u s ly  an d  it g ro w s as 
it go es , b ecau se  th e  fed era l la w  d o e s n ’t p ro v id e  fo r m an ag e m en t o f  fish  and  g am e, it 
p ro v id e s  fo r m an ag e m en t o f  su b s is ten ce , b u t in  o rd e r to  m an ag e  th e  su b sis ten ce  harvest, 
y ou  h av e  to  cu t o f f  and  dea l w ith  o th e r h a rv es ts  in  co n flic t. S o  ev en tu a lly , you  get 
fu rth e r an d  fu r th e r in to  th e  m an ag e m en t o f  ev e ry  o th e r use, an d  m ay b e  even  so m e non 
use a rea s  - m ay b e  so m e  d ev e lo p m e n t a reas  as w ell.
B ru c e  B o te lh o :
B oth  th a t in  te rm s  o f  th e  ex p a n s io n  th ro u g h  the  spec ies, b u t a lso  ex o an sio n  
g eo g rap h ica lly , w h a te v e r  th e  o u tco m e  in K atie  Jo h n  in  te rm s o f  n av ig ab le  w ate rs , w e 
h av e  sep a ra te  re la ted  q u e s tio n  in  te rm s o f  m an ag e m en t o f  sp ec ie s  w h ich  p assed  betw een  
p u b lic  an d  n o n  p u b lic  lan d s and  th e  ab ility  to  reg u la te  o f f  p u b lic  lands to m ak e  su re that 
the  sp ec ie s  a re  av a ilab le  to  sa tis fy  su b s is ten ce  o n  p u b lic  lands.
S e n a to r  H a lf o rd :
T iia t’s m y  co m m en t. M y  q u e s tio n  goes back  to  K atie  Jo h n  an d  th e  p ro b a b le  o u tco m e. It 
seem s tha t the  -  y o u  k n o w  w e  h av e  lot o f  o th e r s ta tes  th a t a re  o n  o u r  side  on n av ig a tio n al 
se rv itu d e . W e h av e  lo ts o f  a rg u m e n ts  an d  lo ts o f  h is to ry  to  w in  th a t p o rtio n  o f  the  case, 
b u t w h a t ab o u t fed era l re se rv e  w a te r  righ ts . Is n ’t tha t the  p lace  w h e re  w e can  lose in 
part an d  be  v a ria b le  b ased  o n  a w h o le  b u n ch  o f  fu rth e r d e te rm in a tio n s  d o w n  the road? 
J o a n n e  G ra c e :
Y es, I th in k  - 1 th in k  i t ’s g o in g  to  be  h a rd e r fo r the co u rt to b ase  its  d ec is io n  on  that 
b ecau se  w h a t the  c o u rt w o u ld  e sse n tia lly  be  say in g  is i f  th e  U n ited  S ta te s  has any  
in te re st, n o  m a tte r h o w  sm all in  th e  w ate r, th a t th a t co n v e rts  th e  e n tire  w a te rw ay  into 
p u b lic  lands. I t ’s an  a b su rd  re su lt b ecau se  essen tia lly  w e ’ll c o n v e rt all lands and  w aters 
in A lask a  in to  p u b lic  lands. F o r  ex am p le , w e a re  ju s t  b e fo re  the  N in th  C ircu it that it 
w o u ld  -  w e a rg u ed  th is in th e  co n tex t o f  an  ab su rd  resu lt. A ll lands in A lask a  p aten ted

10



a fte r the  y ea r 1890 a re  co n v e y ed  su b jec t to  (in d isc .)  an d  ea sem en ts  (in d isc .) . T h a t is an 
in te re st th a t the U n ited  S ta tes  h o ld s  in  all lands th e y ’ve p a ten ted  a f te r  1890 (in d isc .) . So 
w e a rg u ed  that ( in d isc .)  ten d  to  any  tin y  in te re st o f  th e  U n ited  S ta tes  to  c o n v e rt b ack  
a reas  o f  lan d  an d  w a te r  in to  p u b lic  lands. So  I th in k  th a t i t ’s g o in g  to  b e  p re tty  d ifficu lt 
fo r the  co u rt to  b a se  its d ec is io n  on federa l re se rv e  w a te r  rig h ts , b u t i f  th e  co u rt does, 
then  w e ’re  lo o k in g  a t a w a te rw ay  by  w a te rw ay  d e te rm in a tio n  o r m ay b e  a re se rv a tio n  
system  b y  re se rv a tio n  sy stem  o f  d e te rm in a tio n  o f  w h e th e r the  U n ited  S ta te s  h as  the 
w ate rw ay .
S e n a to r  H a lf o rd :
B ut d o n ’t y o u  th in k  th a t’s - 1 m ean  do y o u  th in k  th e y ’ll go  b ack  to  n av ig a tio n a l se rv itu d e  
o r y o u  th in k  th e re  is an y  ch an ce  tha t th ey  w ill?  I m ean  th a t o n e  seem s to  go  ev en  fu rth e r 
b ack  in to  th e . . .
J o a n n e  G ra c e :
T h e re ’s n ev e r b een  a  d ec is io n  th a t sa id  a n av ig a tio n a l se rv itu d e  is a  p ro p e rty  in te re st and 
I th in k  th e  S u p rem e  C o u rt h as  b een  -  in  p o w e r o f  the federal g o v e rn m e n t ( in d isc .) . So it 
w o u ld  be  -  it w o u ld  su rp rise  m e i f  the  N in th  C ircu it w o u ld  ru le  th a t w ay  ju s t  b ecau se  the 
co n cep t is so  odd . B u t ( in d isc .) , I gu ess  d o n ’t feel rea lly  c o m fo rta b le  p re d ic tin g  w hat 
th e y ’ll do .
B ru c e  B o te lh o :
T h a t m ig h t be so m e th in g  to  e lab o ra te  on v ery  b rie f ly  and  that is to  say  tha t in v irtu a lly  
ev e ry  case  p re sen ted  to  th e  N in th  C ircu it, th e  N in th  C ircu it has fav o red  the  su b s is ten ce  
use o v e r ad v e rse  in te re st, freq u en tly  th e  s ta te  o f  A laska .

T h is  m ee tin g  is re m in isce n t o f  th e  sam e lam e b ra in  so lu tio n s  and  
A d m in is tra tio n ’s p ro p a g a n d iz e d  a ttem p ts  to  sell th e  sam e illu s io n a ry  s ta te  m an ag em en t 
co n tro l, d iscu ssed  b e fo re  th e  sp ec ia l L eg is la tiv e  sess io n  in 1990.

D u rin g  b o th  p e rio d s , th e re  ap p ears , th e  G o v e rn o r’s w illin g n e ss  to  co n tin u e  to 
su p p o rt th e  im p in g e m e n t a g a in s t the r ig h ts  o f  A ll the  p eo p les; and  th e ir  rig h t o f  equal 
co n s id e ra tio n  in th e  h a rv es t o f  A la sk a ’s co m m o n  p ro p e rty  fish , w ild life  an d  w ild life  
p u b lic  tru s t re so u rces . T o  illu s tra te  th is  re len tle ss  su b ju g a tio n  o f  eq u a l fo o tin g  as g ran ted  
a ll o f  the  o th e r s ta tes ; an d  to  tie  to g e th e r th is  co n tin u o u s  a ttitu d e , I en te r  th e  d isse rta tio n  
tha t I w ro te  in re sp o n se  to  th e  1990 spec ia l L eg is la tiv e  sessio n  (E n c lo su re  V III). “ S ta te  
C o n tro l M an a g em en t o f  A la s k a ’s F ish  an d  W ild life , I llu s io n ary  o r F a c t? ”

It is o f  re la ted  im p o rtan ce  to  no te  th a t in  th e  ab o v e  re fe ren ced  d isse rta tio n ; (i.e. 
E n c lo su re  V III), I re fe re n ced  th e  e ffec t of, the  G u lk an a  R iv er 1987 U S D istric t C o u rt 
d ec is io n s, on  the S ta tes  o w n e rsh ip  o f  o u r n av ig ab le  w a te rs  and  th e rew ith  the  
m an ag em en t o f  A la s k a ’s Fisheries as p ro v id ed  b y  the  S u b m erg ed  L an d s A ct.

T h is  d ec is io n  (G u lk a n a  R iv e r E n c lo su re  IX ) e s tab lish ed  the  b ro ad es t 
in te rp re ta tio n  - su sce p tib ility  to  tran sp o rta tio n  - as  to  the  d e te rm in a tio n  o f  n av ig ab le  
w aters, b y  a  federa l co u rt. T h e re fo re , A lask a  g a in ed  title  to  m illio n s  o f  ac res  o f  
su b m erg e d  lands an d  th e  S ta te  m an ag em en t au th o rity  o f  the fish  in an  e s tim a ted  100 ,000  
to  180 ,000  m ile s  o f  n a v ig ab le  w a te r as p ro v id ed  b y  the  S u b m erg ed  L an d s A c t an d  the 
equal fo o tin g  p ro v is io n  A rtic le  IV  U S C o n stitu tio n .

S o m e  o f  th e  p e r tin e n t q u o tes  from  th e  G u lk an a  R iv er case  are:
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“ 1. N a v ig a b le  W a te rs  36  (1 ) T itle  to  b ed s o f  n av ig ab le  in lan d  w ater bod ies in 
A la sk a  p a sse d  from  the  U n ite d  S ta te s  to  A lask a  w h en  A la sk a  en te red  the U nion ; 
th e re fo re , b ed s  o f  n a v ig ab le  w a te rb o d ie s  in  A lask a  w e re  n o t av a ilab le  for se lec tio n  or 
ch a n g e a b le  to  e ith e r A la sk a  N a tiv e  C la im s S e ttle m e n t A c ts  o r  the  A lask a  S ta teh o o d  A ct 
e n title m e n ts .”

“T h is  case  ra ise s  d if f ic u lt  q u es tio n s  c o n c e rn in g  ap p lica tio n  o f  the w ell settled  
p r in c ip le s  th a t a  s ta te  is v e s te d  w ith  title  to  th e  b ed s  u n d e r ly in g  n av ig ab le  w a te rb o d ies  at 
th e  tim e  th e  s ta te  en te rs  th e  U n io n .”

“ H o w e v e r  u n d e r  th e  ‘eq u a l fo o tin g  d o c tr in e ’, see  P o lla rd ’s v  H agan  . . .a n d  its 
c o d if ic a tio n  in  th e  S u b m e rg e d  L a n d s  A c t o f  1953, title  to  the  b ed s o f  nav ig ab le  :n land  
w a te rb o d ie s  p asses  from  th e  U n tie d  S ta te s  w h en  th e  s ta te  en te rs  the  U n io n .”

“ B ecau se  title  to  th e  b e d s  o f  n av ig ab le  w a te rb o d ie s  p assed  au to m atica lly  to 
A la sk a  a t th e  tim e  o f  s ta teh o o d , th e y  a re  n e ith e r av a ila b le  fo r  se lec tio n  no r ch a rg eab le  to 
e ith e r  th e  A N C S A  o r the  S ta te h o o d  e n title m e n ts .” (S ee  g en e ra lly  43 U SC  1602 (e) 1610 
- 1611, 1631 an d  48  U S C  p re c . 21 S ec. 6 (a ) and  (b ).)

“A m e ric a n  co u rts  ad o p te d  the  E n g lish  c o m m o n  law  p rin c ip le  that n av ig ab le  
w a te rb o d ie s  a re  h e ld  by  th e  so v e re ig n  in tru st fo r  th e  p u b lic .”  “ In M artin  v 
W a d d e l l . . . th e  S u p rem e  C o u rt fo u n d  th a t th e  title  n av ig a b le  w a te rb o d ies  in the fo rm er 
co lo n ie s , fo rm e rly  h e ld  b y  th e  K in g  o f  E n g lan d  in tru s t fo r  th e  p u b lic  p u rsuan t to the 
c o m m o n  law  d o c trin e  o f  n a v ig a b le  w a te rb o d ies , w as b y  v irtu e  o f  the R evo lu tion  rested  in 
th e  S ta te s .”

“ O th e r  co n s id e ra tio n  u n iq u e  to  th e  A m eric an  sy s tem  o f  g o v ern m en t cam e in to  
p la y  w h en  a p p ly in g  the  d o c tr in e  o f  title  n av ig a b ility  to  w a te rb o d ie s  ly ing  o u tsid e  the 
o rig in a l 13 c o lo n ie s ."  “ U n d e r th e  equa l fo o tin g  d o c trin e , n ew  s ta tes  have the sam e 
r ig h ts , so v e re ig n ty  a ^ d  ju r is d ic t io n  as th e  o rig in a l s ta te s  p o ssess  w ith in  th e ir re sp ec tiv e  
b o rd e rs .”

“ U n d e r the  A m e ric a n iz e d  v e rs io n  o f  co m m o n  law  d o c trin e  o f  n av ig ab ility , by 
v irtu e  o f  th e  rig h ts  g a in ed  in  th e  R ev o lu tio n  an d  co n f irm e d  by  the  C o n stitu tio n , it is the 
s ta te , a s  o p p o sed  to  the  fed era l g o v e rn m e n t, w h ich  h o ld  title  in  p u b lic  trust o f  ‘pub lic  
w a te rb o d ie s ’ an d  it is th ro u g h  a p p lica tio n  o f  the  d e f in itio n  o f  n av ig ab ility  that the 
d e te rm in a tio n s  m ad e  o f  w h ich  w a te rb o d ie s  a re  p u b lic  an d  w h ich  are no t."

“T h e  p u rp o se  th en  o f  th e  eq u a l fo o tin g  d o c trin e  as ap p lied  to  q uestions o f  title  
n a v ig a b ility  is to  en su re  th a t a ll s ta te s  a re  re s ted  w ith  th e  sam e  rig h t o f  safeg u ard in g  
‘public* , th a t is ‘n av ig ab le  w a te rb o d ie s ’."  (e m p h a s is  ad d ed )

A s  can  be re a d ily  see n  th is  G u lk an a  R iv e r fed era l co u rt d ec is io n  is very  rep e titiv e  
in i t ’s re fe re n c e s  to  th e  eq u a l fo o tin g  rig h t o f  the S ta te  o f  A lask a ; w h ich  w o u ld  include 
th e  p u b lic  tru s t title  to  an d  m a n a g e m e n t a u th o rity  o f  th e  su b m erg e d  lands and  the 
fish e rie s  o f  a ll o f  the  n a v ig a b le  w a te rs  w ith in  A laska .

It h as  b een  m y  lo n g  tim e  o b se rv a tio n  th a t S ta te  o ffic ia ls  have  co n tin u ally  
d isp la y e d  an  ap a th y  o f  a p p re c ia tio n  o f  th e  v a lu e  o f  th is  G u lk an a  R iv er dec ision . T h ey  
ig n o re  th e  p u b lic  c it iz e n s ’ s tru g g le  w h o  w res tled  th e  title  to  m illio n s  o f  acres o f  
su b m erg e d  lan d s an d  th e re w ith  th e  m an ag em en t o f  all o f  th e  fish erie s  in the S ta tes 
n av ig a b le  w a te rs . A t th a t tim e  federa l o p p o sitio n , a lso  in c lu d ed  A la sk a ’s co n g ressio n al 
d e leg a tio n , an d  n o w  fo r p o litic a l p o s itio n in g , th ey  ag a in  d em an d  tha t a passive  pub lic
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ac cep t an  u n co n s titu tio n a l p ro p o sed  am en d m e n t to  vo te  aw ay  th e ir  C o n stitu tio n a l 
p ro te c tio n  o f  “ life , lib erty , an d  p ro p e rty ” an d  th e  eq u a l p ro tec tio n  “u n d e r  th e  law ” .

In  th is  in s tan ce  such  an  am en d m e n t w o u ld  im p in g e  not o n ly  o n  the  S ta teh o o d  
C o m p ac t, A la sk a  C o n stitu tio n  A rtic le  I S e c tio n  7 In h e ren t R ig h ts , an d  A rtic le  V III 
N a tu ra l R eso u rc e s ; b u t also  th e  U S C o n s titu tio n  A rtic le  IV  p riv ileg e  an d  im m unities , 
A rtic le  X  S ta te s  p o lic e  p o w e rs  an d  A rtic le  X IV  life , lib e rty  an d  p ro p e rty  equal p ro tec tio n  

c lau ses .
I fm d  th a t the  A d m in is tra tio n s  irre sp o n s ib le  ac tio n  in  d ro p p in g , w ith  p re ju d ice , 

th e ir  o p p o s itio n  to  p arts  o f  th e  K a tie  Jo h n  case  ( th e  san c tio n  o f  fed era l m an ag em en t) 
sh o u ld  ra is e  th e  q u es tio n  o f  its (th e  G o v e rn o r)  p u rp o se  and  p o s itio n  on  the  q u estio n  o f  
n a v ig a b ility  S ta te  se rv itu d e  title ; i f  th ey  a re  w illin g  to  vaca te  th is  r ig h t o f  equal fo o tin g  o f  
S ta te  m a n a g e m e n t au th o rity , b y  su b ju g a tin g  it u n d e r the  p ro p o sed  C o n stitu tio n a l 
am en d m e n t.

W ith  su ch  a  v o lu n ta ry  su b ju g a tio n  th e  q u es tio n  o f  s ta te  title  o f  n av ig ab le  
se rv itu d e , m a n ag e m en t au th o rity  can  th en  b e  v iew e d  as an issue th a t is m oot.

In  a  tru e  d em o cracy  th e  d ec is io n  to  su b ju g a te  a  p e rso n s in h e re n t rig h ts  o f  eq u a lity  
u n d e r  th e  la w  m u st be  o f  an  in d iv id u a ls  o w n  v o litio n . T h en  rig h t to  life , lib e rty  and 
p ro p e r ty  c a n n o t b e  m ad e  the  p re v ie w  o f  th e  v o te  o f  a  m ajo rity . T h e re  a re  m an y  w ho 
w o u ld  d e n y  th e  r ig h t o f  all p eo p le  ju s t  to  o b ta in  p r iv ileg e s  fo r th e ir  ow n  p u rp o ses. T h is  
d e m a n d  fo r  p e rso n a l p riv ileg es  re su lts  in  th e  au to m a tic  im b a lan ce  on  th e  sca le  o f  ju s tic e .

T h e re fo re  I find  tha t su ch  a rea r en d e d  a ssau lt on  these  c o n s titu tio n a lly  p ro tec ted  
r ig h ts  o f  A ll c itizen s , a re  no t a p ro p e r su b je c t fo r a vo te  by  m a jo rity  o f  A laskans. It is 
o n ly  th e  p re v ie w  o f  the  p eo p le  o f  the  N a tio n  as a  w h o le ; and  th en  o n ly  w h en  p re sen ted  as 
an  h o n e s tly  o p en , u n c lo u d ed  p re sen ta tio n  o f  all o f  th ese  m ost im p o rtan t rig h ts  o f  equal 
p ro te c tio n  u n d e r  th e  law  an d  th ro u g h  the  a p p ro p ria te  law fu l p rocess.

In  su p p o rt o f  th is  p o sitio n , I p re se n t the  fo llo w in g  re feren ces:
(E n c lo su re  X  S ta te  v Ju lo w ; S u p rem e  C o u rt o f  M isso u ri)
“ A  c itiz en  can n o t b e  d ep riv e d  o f  a  r ig h t secu red  b y  the  C o n s titu tio n  by a sta tu te  

p a sse d  a s  a  p o lic e  re g u la tio n .”
“ . . . t h e  5* am en d m en t o f  th e  c o n s titu tio n  o f  the  U n ited  S ta tes , p ro v id in g , am o n g  

o th e r th in g s , “ n o r d ep riv ed  o f  life , lib e rty  o r  p ro p e rty  w ith o u t d u e  p ro c e ss  o f  law .” “ In 
sec tio n  3 0 , su p ra , as  w ell as in the  sec tio n  in  th e  federa l co n s titu tio n  ju s t  rec ited , it w ill 
be n o te d  th a t th e  rig h ts  o f  life, liberty , an d  p ro p e rty  a re  g ro u p ed  to g e th e r in the sam e 
sen ten ce ; th e y  co n s titu te  a  tr in ity  o f  r ig h ts , an d  each , as o p p o sed  to  u n law fu l d ep riv a tio n  
th e re o f, is  o f  equa l co n stitu tio n a l im p o rta n c e .” “ W ith  each  o f  th o se  rig h ts , u n d er 
o p e ra tio n  o f  a fam ilia r  p rin c ip le , ev ery  au x ilia ry  rig h t, ev ery  a ttr ib u te  n ecessa ry  to  m ak e 
the  p r in c ip a l r ig h t e ffec tu a l an d  v a lu ab le  in  its  m o s t ex ten s ile  sen se , p ass  as in c id en ts  o f  
the  o r ig in a l g ra n t.” “T h e  rig h ts  th u s g u a ran teed  a re  so m eth in g  m o re  th an  the  m ere 
p r iv ile g e s  o f  lo co m o tio n ; the  g u a ran ty  is th e  n e g a tio n  o f  a rb itra ry  p o w e r in ev ery  form  
w h ich  re su lts  in a d ep riv a tio n  o f  a r ig h t.”

“ T h e se  te rm s: " life ” , “ lib e rty ,” an d  “p ro p e r ty ,"  a re  rep resen ta tiv e  term s, and 
c o v e r  e v e ry  r ig h t to  w h ich  a m em b er o f  th e  b o d y  p o litic  is en titled  u n d e r the law .”
" W ith in  th e ir  co m p re h en s iv e  sco p e  a re  em b ra ced  th e  r ig h t o f  se lf-d e fe n se , freedom  o f  
sp eech , re lig io u s  an d  p o litica l freed o m , e x e m p tio n  from  a rb itra ry  a rres ts , the rig h t to  buy  
an d  se ll a s  o th e rs  m ay , - all o u r lib erties , p e rso n a l, c iv il, an d  p o litica l - in short, all that
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m ak es life  w o rth  liv in g ; an d  o f  no n e  o f  th ese  lib e rtie s  c a n  an y  o n e  be  d ep riv e d  ex cep t by 
d u e  p ro c ess  o f  la w ."  “N o w , as b efo re  s ta ted , each  o f  th e  rig h ts  h e re to fo re  m en tio n ed  
ca rrie s  w ith  it, as its n a tu ra l an d  n ecessa ry  co in c id en t, all tha t e ffec tu a te s  and  ren d ers  
co m p le te  th e  fu ll, u n re s tra in ed  en jo y m en t o f  th a t r ig h t.”

“T h e  ‘law  o f  th e  la n d ’ and  ‘due  p ro cess  o f  la w ’ a re  the  legal eq u iv a len ts  o f  each  
o th e r .” T o u c h in g  th is  to p ic , a d is tin g u ish ed  ju r is t  o b serv es: “ P erh ap s  no  d e fin itio n  is 
m o re  o ften  q u o ted  th an  th a t g iv en  by  M r. W e b ste r in  th e  D a rtm o u th  C o lleg e  C ase: ‘B y 
th e  law  o f  th e  lan d  is m o s t c lea rly  in ten d ed  th e  g en e ra l law , a law  w h ich  h ea rs  b e fo re  it 
co n d em n s, w h ic h  p ro c e e d s  u p o n  in q u iry  an d  re n d e rs  ju d g e m e n t o n ly  a f te r  t r ia l .’ ‘T h e  
m ean in g  is th a t ev e ry  c itiz en  shall h o ld  h is  life , lib e rty , p ro p e rty , an d  im m u n ities , u n d e r 
the  p ro te c tio n  o f  th e  g en e ra l ru le s  w h ich  g o v ern  s o c ie ty .’ ‘E v ery th in g  w h ich  m ay  pass 
u n d e r th e  fo rm  o f  an  e n a c tm en t is no t, th e re fo re , to  b e  co n s id e red  th e  law  o f  the  lan d ."  
“ C o o ley , C o n st. L im . (6th E d .)  431 . C o m sto ck , J ., w h e n  d iscu ss in g  a co n stitu tio n a l 
p ro h ib itio n , su ch  as ou rs, sa id : ‘N o  doub t, it seem s to  m e, can  b e  ad m itte d  to th e  m ean in g  
o f  th ese  p ro v is io n s .’ ‘T o  say , as  has been  su g g ested , th a t ‘th e  law  o f  the  la n d ’ o r ‘due 
p ro cess  o f  la w ’ m ay  m ean  th e  v ery  ac t o f  leg is la tio n  w h ich  d ep riv e s  the  c itizen  o f  h is 
r ig h ts , p r iv ileg es , o r p ro p e rty , leads to  a s im p le  a b s u rd ity ’. ‘T h e  co n stitu tio n  w o u ld  then  
m ean  th a t n o  p e rso n  shall b e  d ep riv ed  o f  h is  p ro p e rty  o r rig h ts  u n less  the  leg is la tu re  shall 
p ass a law  to  e ffec tu a te  th e  w ro n g ; and  th is  w o u ld  b e  th ro w in g  re s tra in t en tire ly  aw ay . *
* * W h ere  r ig h ts  o f  p ro p e rty  are  ad m itted  to  ex is t th e  leg is la tu re  can n o t say  th ey  shall 
ex is t no  lo n g er; n o r  w ill it m ak e  any  d iffe ren ce  a lth o u g h  a  p ro cess  an d  a tribunal are  
a p p o in te d  to  ex ecu te  s e n te n c e ’.” “ I f  th is  is the  ‘law  o f  the  la n d ’, an d  ‘due  p ro cess  o f  
la w ’ w ith in  th e  m ean in g  o f  the co n stitu tio n , th en  th e  leg is la tu re  is o m n ip o te n t.’ ‘It m ay , 
u n d e r th e  sam e  in te rp re ta tio n , p ass  a law  to  tak e  aw ay  lib e rty  o f  life  w ith o u t a p re ­
e x is tin g  cau se , ap p o in tin g  ju d ic ia l  and  ex ecu tiv e  ag e n c ie s  to  ex ecu te  its w ill .’ ‘P ro p e rty  
is p lace d  b y  th e  co n s titu tio n  in  the  sam e ca te g o ry  w ith  ‘lib e rty  an d  l ife ’.”  W y n eh am er v 
P eo p le , 13 N .Y . 37S . H ere , th e  law  u n d er re v ie w  d ec la re s  th a t to  be a c r im e  w h ich  
c o n sis ts  a lo n e  in  th e  ex e rc ise  o f  a co n stitu tio n a l rig h t, to  w it, th a t o f  te rm in a tin g  a 
co n tra c t, - o n e  o f  th e  e sse n tia l a ttrib u tes  o f  p ro p e rty , in d eed  p ro p e rty  itse lf, u n d er 
p re ced in g  d e fin itio n s . B ro u g h t to  the b a r o f  a co u rt o n  su ch  a  ch a rg e , the accu sed  w ou ld  
h av e  b ee n  p re ju d ic e d  in  so  f a r a s  the c r im in a lity  o f  th e  ac t ch a rg ed  is co n c e rn e d .” “ N o 
q u es tio n  c o u ld  th e re  b e  m ad e  o r ad m itted  as to  th e  q u a lity  o f  the  ac t."  “T h a t w o u ld  have  
b een  se ttled  b y  th e  p re v io u s  leg is la tiv e  d ec la ra tio n , a n d  it w o u ld  o n ly  rem ain  to  find  the 
fact as  ch a rg e d  in  o rd e r to  d ec la re  the g u ilt as  ch a rg e d .”  “ B u t the  fact as ch a rg ed , as 
a lre ad y  seen , is n o t a c rim e , and  w ill no t b e  a c r im e  so  lo n g  as co n stitu tio n a l p ro h ib itio n s  
a re  re sp e c te d  an d  en fo rc e d .” “ I f  an  ow ner, e tc ., o b ey s  the  law  on  w h ich  th is  p ro secu tio n  
rests , he is th e re b y  d ep riv e d  o f  a rig h t an d  a  lib e rty  to  co n tra c t o r  te rm in a te  a co n trac t, as 
all o th e rs  m ay ; i f  he d iso b ey s  it, then  he  is p u n ish ed  fo r th e  p e rfo rm an ce  o f  an  ac t w h o lly  
in n o cen t, u n le ss , in d eed , the  d o in g  o f  such  an  act, g u a ra n te e d  b y  the  o rg an ic  law , - the 
ex e rc ise  o f  a r ig h t o f  w h ich  th e  leg is la tu re  is fo rb id d e n  to  d ep riv e  h im , - can  by tha t bo d y  
b e  co n c lu s iv e ly  p ro n o u n c ed  c r im in a l.” “ W e d en y  the  p o w e r o f  the  leg is la tu re  to  do  this, 
to  b ra n d  as an  o ffen se  th a t w h ich  the  co n stitu tio n  d es ig n a te d  and  d ec la res  to  be a righ t, 
and  th e re fo re  as in n o cen t act; and  co n seq u en tly  w e h o ld  tha t the  s ta tu te  w h ich  p ro fesses  
to  ex e rt su ch  a p o w e r is n o th in g  m o re  o r less th a t a  “ leg is la tiv e  ju d g e m e n t,” and  an 
a ttem p t to  d ep r iv e  all w h o  a re  inc lu d ed  w ith in  i t ’s te rm s o f  a co n stitu tio n a l righ t w ith o u t
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due  p ro c ess  o f  law .” “ A  s ta tu te  w o u ld  n o t b e  co n stitu tio n a l w h ich  sh o u ld  se lec t 
p a r tic u la r  in d iv id u a ls  fro m  a  c la ss  o r  lo ca lity  and  su b jec t th em  to  p e c u lia r  ru les , o r 
im p o se  u p o n  th em  sp ec ia l o b lig a tio n s  o r  b u rd en s, from  w h ich  o th e rs  in  the  sam e  c lass o r 
lo ca lity  a re  ex em p t. * * * E v e ry o n e  h as a  r ig h t to  d em an d  th a t he  b e  g o v e rn ed  b y  genera l 
ru les, an d  a sp ec ia l s ta tu te  w h ic h , w ith o u t h is  co n sen t, s in g les  h is  ca se  o u t as o n e  to  be 
re g u la ted  b y  a  d iffe re n t la w  fro m  th a t  w h ich  is  ap p lied  in s im ila r  ca ses  w o u ld  n o t be 
leg itim a te  leg is la tio n , b u t w o u ld  b e  su ch  an  a rb itra ry  m an d a te  as is n o t w ith in  the 
p ro v in ce  o f  free  g o v e rn m e n t.”  “C o o ley , C o n st. L im . 3 9 1 .”  “ T h e  le g is la tu re  m ay  
leg is la te  in  re g a rd  to  a c la ss  o f  p e rso n s , b u t th ey  can n o t tak e  w h a t m ay  be te rm e d  a 
n a tu ra l c lass o f  p e rso n , sp lit th a t  c la ss  in  tw o , an d  then  a rb itra rily  d e s ig n a te  the  
d issev e red  frac tio n s  o f  th e  o r ig in a l u n it as tw o  c lasses an d  en a c t d iffe re n t ru le s  fo r  the 
g o v ern m e n t o f  ea ch .”  “T h is  w o u ld  b e  a  m ere  a rb itra ry  c la ss ific a tio n , w ith o u t an y  basis 
o f  re a so n  on  w h ich  to  re s t, a n d  w o u ld  re sem b le  a c la ss ific a tio n  o f  m en  b y  th e  c o lo r o f  
th e ir h a ir  o r  o th e r in d iv id u a l p e c u lia r itie s , so m eth in g  n o t co m p e te n t fo r  the  leg is la tu re  to  
d o .”

“T h e  litig a ted  s ta tu te  is a lso  in  c o n f lic t w ith  sec tio n  1, art. 14, o f  the  federa l 
co n s titu tio n , a fo resa id , fo rb id d in g  th a t “ an y  s ta te  d ep riv e  an y  p e rso n  o f  life , lib erty , o r 
p ro p e rty  w ith o u t d u e  p ro c e ss  o f  la w ,” as  to  w h ich  the  sam e co n s id e ra tio n s  as h e re to fo re  
an n o u n c ed  ap p ly .”

“N o r can  th e  s ta tu te  e sc ap e  ce n su re  b y  assu m in g  the  label o f  a “p o lice  
re g u la tio n .” It h as  n o n e  o f  th e  e lem e n ts  o r  a ttrib u te s  w h ich  p e rta in  to  such  a reg u la tio n , 
fo r it d o es  not, in te rm s o r  b y  im p lica tio n , p ro m o te  o r ten d  to  p ro m o te  th e  p u b lic  hea lth , 
w e lfa re , co m fo rt, o r  sa fe ty ; a n d  i f  it d id , the  s ta te  w o u ld  n o t be  a llo w ed , u n d e r the  gu ise  
and  p re te n c e  o f  a p o lice  re g u la tio n , to  en c ro ach  o r  tram p le  u p o n  an y  o f  th e  ju s t  rig h ts  o f  
the  c itizen , w h ich  th e  co n s titu tio n  in ten d ed  to  secu re  ag a in s t d im in u tio n  o r  a b r id g m e n t.”

“ In co n c lu s io n  it m ay  b e  sa id  th a t th e re  is a b ro ad  d is tin c tio n  b e tw een  the 
in v as io n  o f  a r ig h t co n fe rre d  b y  th e  co n stitu tio n , to  w it, a r ig h t o f  p ro p e rty , c a rry in g  w ith  
it, as w e h av e  seen , a ll th e  lib e rtie s , a ttrib u te s , an d  co in c id en t rig h ts , and  those  rig h ts  
w h ich  are  the  m ere  C reatures o f  leg is la tiv e  g ra tu ity , w h ere  the leg is la tu re  g ra n tin g  a 
p riv ileg e  o r b e s to w in g  a b o u n ty  m ay , o f  co u rse , as no  co n stitu tio n a l r ig h t in invo lved , 
p re sc rib e  th e  co n d itio n s  u p o n  w h ich  the  p riv ileg e  m ay  be ex e rc ised  Oi the  b o u n ty  be 
o b ta in ed ."

I ch a rg e  th a t th o se  p o litic ia n s  w h o  w o u ld  am end , A la sk a ’s C o n s titu tio n , to  
e lim in a te  o p en , eq u a l access  to  A L L  U S E R S  o f  the  S ta tes  fish , w ild life , and  w a te rs  
co m m o n  p ro p e rty  re sp u rce ; a re  in  fac t im p in g in g  on the  N a tio n s  C o n stitu tio n a l 
p ro v is io n s  o f  equal p ro te c tio n  u n d e r  th e  law . A s long  as th ey  can  m o m en ta rily  d e liv e r 
on  a p o litica l p ro m ise , th e y  ca re  n o t o f  th e ir  d en ia l o f  th is eq u a l p ro tec tio n  to  a seg m en t 
o f  c itiz en s  w h o  m ust sp en d  tim e , e ffo rt, an d  m o n ey  to  ga in  b ack  th e ir  in h e ren t rig h t to 
life, lib e rty , an d  p ro p e rty . H ie  p o litic ia n  can  then  c la im  th ey  tried  to  d e liv e r  on those  
s e lf  in te re st co m m itm e n ts , w ith o u t an y  th o u g h t o r o b lig a tio n  o f  re sp o n sib ility  to  those 
p u b lic  r ig h ts  o f  all p e rso n s.

It is b ecau se  o f  su ch  irre sp o n s ib le  p o litica l a ttitu d es  th a t the co u rts  hav e  
c o n s is ten tly  found  tha t th e  C o n s titu tio n a l rig h ts  can n o t b e  im p in g ed  upon  by  su b m in in g  
to  a vo te , o n e ’s rig h t to  life , l ib e rty , an d  p ro p e rty .
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In  a m o re  recen t ca se , the  C o lo rad o  S u p rem e  C o u rt ru led , “ O n es  r ig h t to  life, 
lib e rty  an d  p ro p e r ty .. .a n d  o th e r  fu n d a m e n ta l rig h ts  m ay  n o t b e  su b m itted  to  a vo te ; they  
d ep en d  on the  o u tco m e o f  no  e le c tio n .”  (E n c lo su re  X I, a ttach m en t (a ))

In  ad d ress in g  th is  ca se  (E n c lo su re  X I, R oy  R om er, G o v e rn o r o f  C o lo rad o  v. 
R ich ard  E v an s 1996) the  U S  S u p rem e  C o u rt fo u n d  the  fo llo w in g :

“O ne cen tu ry  ago  th e  firs t Ju s tic e  H a rlan  ad m o n ish ed  th is  C o u rt th a t the 
C o n stitu tio n  ‘n e ith e r k n o w s o r  to le ra te s  c la sse s  am o n g  c itiz e n s .’”  “ U n h e ed ed  th en , these 
w o rd s n o w  are  u n d ers to o d  to  s ta te  a c o m m itm e n t to  th e  la w ’s n eu tra lity  w h e re  th e  rig h ts  
o f  p e rso n s are  a t s tak e .” “T h e  E q u a l P ro te c tio n  C lau se  en fo rce s  th is  p r in c ip le  and  today  
req u ire s  us to  h o ld  in v a lid  a  p ro v is io n  o f  C o lo ra d o ’s C o n s titu tio n .”

“C o lo ra d o ’s s ta te  an d  m u n ic ip a l law s ty p ify  th is  em erg in g  trad itio n  o f  s ta tu to ry  
p ro tec tio n  an d  fo llo w  a co n s titu tio n a l p a tte rn .”

“T h ese  s ta tu te s  an d  o rd in an c es  a lso  d e p a rt from  the  co m m o n  law  by  en u m era tin g  
the  g ro u p  o r p e rso n s  w ith in  th e ir  am b it o f  p ro te c tio n .”  “ E n u m era tio n  is th e  essen tia l 
d ev ice  u sed  to  m ak e  the d u ty  n o t to  d isc r im in a te  co n c re te  an d  to  p ro v id e  g u id an ce  for 
those  w h o  m ust co m p ly .” “ . . . i t ’s sh ee r b rea th  is so  d isco n tin u o u s  w ith  re aso n s  o ffe red  
fo r it th a t th e  am en d m e n t see m s in e x p lic ab le  b y  an y th in g  b u t an im u s to w ard  a c lass that 
it a ffec ts ; it lacks ra tio n a l re la tio n sh ip  to  leg itim a te  s ta te  in te re st.” “ . . .e v e n  in the 
o rd in a ry  equal p ro tec tio n  case  ca llin g  fo r  th e  m o st d e fe ren tia l o f  s tan d ard s , w e  in sist on 
k n o w in g  the  re la tio n  b e tw een  th e  cla; s ifica tio n  a d o p ted  and  the  o b jec t to  be  a tta in e d ."  
“ B y re q u ir in g  tha t the c la ss if ic a tio n  b ea r a  ra tio n a l re la tio n sh ip  to  the in d ep en d en t and 
leg itim a te  leg is la tiv e  end , w e  en su re  th a t c la ss if ic a tio n  are no t d raw n  fo r th e  p u rp o se  o f  
d isad v an tag in g  th e  g roup  b u rd e n ed  b y  th e  law .”

“ A m e n d m e n t...  c o n fo u n d s  th is  n o rm a l p ro c ess  o f  ju d ic ia l rev iew . “ It is at once 
too  n a rro w  an d  too  b ro a d .” “ It id en tifie s  p e rso n s  by  a sin g le  tra it an d  then  d en ies  them  
p ro tec tio n  acro ss  the  b o a rd ."

(T h e  sam e th o u g h ts  w e re  ad d re ssed  in  M cD o w ell v. S ta te ; an d  are  a lso  im p o sed  
by  T itle  V III A N IL C A .)

F u rth e r q u o tes  from  E n c lo su re  X I:
" .. .d is c r im in a tio n s  o f  an  u n u su a l c h a ra c te r  esp ec ia lly  su g g est ca refu l 

co n s id e ra tio n  to  d e te rm in e  w h e th e r  th ey  a re  o b n o x io u s  to  the co n stitu tio n a l p ro v is io n ."
“ It is n o t w ith in  o u r  co n stitu tio n a l trad itio n s  to  en ac t law s o f  th is  sort. C en tra l bo th  to the 
id ea  o f  th e  ru le  o f  th e  law  an d  to  o u r ow n  C o n s titu tio n ’s g u aran tees  o f  equal p ro tec tio n  is 
th e  p r in c ip le  o f  g o v e rn m e n t an d  each  o f  its  p a r ts  rem a in  open  on  im p artia l te rm s to  all 
w h o  seek  its a ss is tan ce .” “ E q u a l p ro tec tio n  o f  th e  law  is no t ach iev ed  th ro u g h  
in d isc rim in a te  im p o sitio n  o f  in e q u a litie s .”

“T h e  g u a ran ty  o f  ‘equa l p ro te c tio n ’ o f  th e  law s is a p led g e  o f  the  p ro tec tio n  o f  
equal law s .” (E n c lo su re  X I) “T h e  lib e rty  o f  w h ich  the  fo u rteen th  am en d m en t fo rb id s  a 
s ta te  from  d ep riv in g  an y o n e  w ith o u t d u e  p ro c e ss  o f  law  is so m eth in g  m o re  th an  freedom  
from  en s lav e m en t o f  the b o d y  o r  from  p h y s ica l re s tra in t.” " In  m y  ju d g e m e n t the w ords, 
‘life, lib e rty  o r p ro p e r ty ’ in  th e  fo u rteen th  a m en d m e n t sh o u ld  be  in te rp re ted  as 
e m b ra c in g  ev e ry  rig h t th a t m ay  b e  b ro u g h t w ith in  ju d ic ia l  co g n izan ce  an d  th e re fo re  no 
rig h t o f  th a t k in d  can  be tak en  in  v io la tio n  o f  ‘d u e  p ro cess  o f  la w ’.” (T a y lo r  v B eckm an  
20  S .C .T . 890 , 1016, 178 U .S . 5 4 8 , 44  L C D  1187) (E n c lo su re  X I a ttach m en t)
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T h e re  is an even  m o re  in sid io u s d em an d  d ev e lo p in g  from  the co n stitu tiona l 
flaw ed  ed ic ts  o f  T itle  V III A N IL C A : S o m e o f  the g ro w in g  d em an d  for a subsistence 
based  p rio rity  are c la im ed  to  be a righ t o f  N ative  h eritag e  and as a m atte r o f  re lig io u s 
p re fe re n ce . T h ere  is no fau lt w ith  the fundam en tal c la im s; bu t w hen  they becom e the 
b asis  fo r d em an d s  o f  any  p r io r ity  righ t, they  in fact, resu lt in d isc rim in a tio n  based on 
e th n ic  id en tity  (race ) and  re lig io u s  p re fe ren ce . Such re su lts  hav e  no  p lace  in a 
d e m o cra tic  so c ie ty  and  are e sp e c ia lly  o b n o x io u s  w hen  it d en ies  C o m m o n  Use o f  
A la s k a ’s fish , w ild life , and  w a te rs  p u b lic  trust re so u rce  p ro p e rtie s ,

T h is  p reo rd a in  bo th  a c iv il rig h ts  v io la tio n , as w ell as an equal p ro tec tio n  cases.
I b e liev e  that I h av e  p re sen ted  a fa ir ra tio n a le  to su p p o rt the S ta tes sovereign  

p u b lic  tru st au th o rity  an d  re sp o n s ib ility  to  m an ag e  A lask a  co m m o n  p ro p e rty  fish, 
w ild life , an d  w a te r re so u rces . T h is  au th o rity  is su p p o rted  by the A laska S ta teh o o d  A ct, 
S u b m e rg ed  L an d s A ct, A lask a  C o n stitu tio n , US C o n stitu tio n  and a d o cu m en ted  history 
o f  such  au th o rity  th ro u g h o u t o u r N a tio n ’s h istory .

I w o u ld  now  add , th a t w ith  the m atte r o f  the fish eries  th ere  is an add itional 
a rg u m e n t ag a in s t federal m an ag e m en t in te rv en tio n s  in A la s k a ’s an ad ro m o u s fisheries.

T h e re  is no ju s tif ic a tio n  to  tr ig g e r T itle  V III A N IL C A  illeg a lly  m andated  
su b s is ten ce  p rio rity  c lass o f  U S E R S . S in ce  the total y early  p ersonal co n su m p tiv e  U SES  
are  less th a t 1 'A p ercen t ( i.e ., su b sis ten ce  .007; personal use .0009 , and sport fisherv 
.0 0 6 ) o f  the  sta te  total h a rv est o f  A laska  sa lm on ; there  can  be no p erce iv ed  sho rtage 
(E n c lo su re  X II)

It ap p ears  that the d e m a n d s  for the p rio rity  o f  U S E R S  is m ore  o f  selfish  
in fa tu a tio n  than  any reality .

R esp ec tfu lly  su b m in ed ,

D ale B o n d u ran t 
H C 1 B ox 1197 
S o ld o m a, AK. 99669  
P h o n e (9 0 7 )2 6 2 -0 8 1 8
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SUBSISTENCE, ANILCA AND ALASKA'S CONSTITUTION

T h e  A lask a  S p o rtfish  R e c o v e ry  A sso c ia tio n  is o p p o sed  to  p lacing  a  S u b sis ten ce  C o n stitu tio n a l am en d m en t o n  
th e  ballo t to  so lve  A N IL C A 's  p ro b lem  w ith  A lask a 's  C onstitu tion .

A lask a  a lready  h as en o u g h  u s e r  g ro u p  co n flic ts  as  a  re su lt o f  un fa ir re so u rce  a llo ca tio n . A  subsistence 
p re fe ren ce  fo r any  ex c lu siv e  g ro u p  o f  p eo p le  w ill on ly  fu r th e r d iv ide th e  p eo p le  o f  A laska.

W e believe  th e re  is g re a t w isd o m  in th e  c u rre n t "co m m o n  use" lo g ic  fo u n d  in A rtic le  V m  o f  o u r  C o n stitu tio n  
w h ich  s ta te s  "S ec tio n  3. C O M M O N  U S E . W h e re v e r  o ccu rrin g  in th e ir  n a tu ra l s ta te , fish, w ildlife, and  w a te rs  
a re  re se rv ed  to  th e  p eo p le  fo r  co m m o n  u se ."

T o  d e s tro y  th is  g re a t w isd o m  o f  tre a tin g  ev e ry o n e  equally  w ith  a  d iscrim in ato ry  am en d m en t w o u ld  b e  an  insu lt 
to  all A laskan 's, p ast, p re se n t an d  fu tu re .

W e su g g es t th a t th e  su b s is tan ce  p ro b lem  m ay  s tem  f ro m 'n n ^ P o ]^ u n p le m e n ta t io n  o f  th e  L im ited  E n try  
A m en d m en t w h ich  g ra n te d  lim ited  s' ,cial a c cess  p riv ileges fo r so m e  o f  o u r  peop le . P lease  a llo w  m e to  explain. 
E x c lu siv e  access  rig h ts  h av e  b ee n  p u rsu e d  by  h u n tin g  g u id es  and  com m ercia l fisherm en  to  th e  po in t o f  
re s tr ic tin g  re so u rce  u se  b y  th e  pub lic  th u s  c rea tin g  th e  su b sis ten ce  p roblem .

F o r  exam ple, in th e  A lask a  S p rem e  C o u rt C ase  Johns v. Commercial Fisheries Entry Commission, 7 58  P .2 d  
1256 (A laska 1988), C h ie f  Ju s tic  M a tth e w s  sta ted :

“ In  State v. Ostrosky, 6 6 7  P .2 d  a t 1184 (A la sk a  1983), w e  n o te d  th a t th e re  is a  ten s io n  b e tw een  th e  lim ited  
en try  c lause  o f  th e  s ta te  co n s titu tio n  and  th e  c lau ses o f  th e  co n stitu tio n  w h ich  g u a ra n te e  o p en  fisheries. W e 
su g g ested  th a t to  b e  co n stitu tio n a l, a  lim ited  en try  system  sh o u ld  im pinge a s  little  as  possib le  on  th e  o p en  
fishery  c lau ses c o n s is ten t w ith  th e  co n stitu tio n a l p u rp o se s  o f  lim ited  en try , nam ely, p rev en tio n  o f  eco n o m ic  
d is tress  to  fish em en  an d  re so u rc e  co n se rv a tio n . Ostrosky, 66 6 7  P .2 d  a t 1191. T h e  o p tim um  nu m b er 
p ro v isio n  o f  th e  L im ited  E n try  A c t is th e  m echan ism  by w hich  lim ited  en try  is m ean t to  be  re s tr ic ted  to  its 
co n stitu tio n a l p u rp o se s . W ith o u t th is  m echan ism , lim ited  en try  has th e  p o ten tia l to  b e  a  system  w hich  h as  
th e  effec t o f  c rea tin g  an  exclusive  fishery  to  en su re  th e  w ea lth  o f  p erm it h o ld e rs  and  p erm it values, w hile  
exceed ing  th e  co n stitu tio n a l p u rp o se s  o f  lim ited  entry . B ecau se  th is  risk  o f  u n co n stitu tio n a lity  ex ists, th e  
C F E C  shou ld  n o t d e lay  in em b ark in g  o n  th e  o p tim u m  num ber p ro cess , ex cep t w h e re  th e re  is a  substan tia l 
re aso n  fo r d o in g  so .”

D esp ite  th e  co u rts  d irec tiv e  to  th e  C o m m erc ia l F ish e ries  E n try  C om m ission , little  i f  any th ing  has been  d o n e  to  
d a te  to  p rev en t im p in g em en t o n  th e  o p e n  p u b lic  fishery. T h e  resu lt o f  th is lack  o f  ac tio n  is cue o v erh arv e st o f  a 
re so u rc e  w hich  is a ffec tin g  th e  su b s is ten ce  lifesty le o f  all A lask a  residen ts.

A N IL C A  m ust b e  am en d ed  so  as n o t to  con flic t w ith  A laska 's  C o n stitu tio n . A N IL C A  shou ld  have  been  w ritten  
to  su rv ive w ith  o u r  C o n s titu tio n , n o t th e  o th e r  w ay  aro u n d . A laska 's C o n s titu tio n  w as  w ritten  as a  genera l 
s ta tem en t o f  th e  co n sc ie n ce  o f  A la sk a ’s p eo p le . Y o u  d o n 't ch an g e  th e  co n sc ien ce  o f  a  p eo p le  b ecau se  so m eo n e  
p asse s  a con flic ting  p iece  o f  leg islation .

T h ere  is n o th in g  w ro n g  w ith  g iv ing  all o f  A lask a 's  p eo p le  a  su b sisten ce  p rio rity  o v e r  o th e r  u ses bu t th a t 
p riv ilege m ust su rv ive  w ith in  o u r  cu rre n t C o n stitu tio n .
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Thank you for taking testimony and welcome to Soldotna. My name is Mary Ann Milts, 1 am 

Dcna'ina and Aleut from the Kenai Peninsula. I believe the subsistence issue can and should be solved by 

basing our resolve in honesty: in truth. The Indigenous People of Alaska have been very good hosts and 

hostess to most guests who have come into our land. It is our nature to care and share with others and it 

is our nature to respect everyone and everything in our existence. We believe the Creator made us the 

care-takers of our land. Before the United States and before the State of Alaska our land was pristine, our 

waters were clean, our fish and wildlife was plentiful. We shared with every body, but we were not 

prepared for the greed, disrespect and lies that followed. And we were quiet and said nothing so as not 

to oflcnd anyone, and we tried to lead by example, but nobody paid attention.

Today the Indigenous People of Alaska arc in a crisis of gcnocidal proportions and it is time to speak 

out. If our Basic. Sacred. Fundamental Human Rights arc not protected there is no one in this room or in 

this land whose Rights will be secure, for Human Rights arc not exclusive to one race.

The biggest deception of the U.S. government was when they announced to the American People and 

the World they purchased Alaska from Russia. It is a well documented fact that Russia never claimed 

ownership of Alaska. Verification of this is found in the Koslity.of Memorandum and further documented 

in the “smoking gun" document found in the 58lh Congress 2”11 Session; Document No. 162. Alaska 

Boundary' Tribunal. Proceedings of the Alaskan Boundary Tribunal, convened at London. What the U.S. 

purchased from Russia was the right to trade with the Indian. Eskimo, and Aleut Peoples.

After the Jewish holocaust of WWII the United States and other countries formed the United Nations 

in an effort to piuvidc World peace and prevent other holocausts or genocide from occurring. Their 

guidelines a^c found in the UN Charter, which includes the Convention of the Punishment and Prevention 

of the Crime of Genocide. The United States then look upon themselves a “sacred trust" over Alaska and

/
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SU BS IS T EN CE , A N IL C A  A N D  A L A S K A ’S C O N S T IT U T IO N  ^ L f  ['

The Alaska Sportfish Recovery Association is opposed to placing a Subsistence Constitutional amendment on 
the ballot to solve ANILCA's problem with Alaska's Constitution.

Aaska already has enough user group conflicts as a result of unfair resource allocation. A subsistence 
preference for any exclusive group of people will only further divide the people of Aaska.

We believe there is great wisdom in the current "common use" logic found in Aticle VKI of our Constitution 
which states "Section 3. COMMON USE. Wherever occurring in their natural state, fish, wildlife, and waters 
are reserved to the people for common use."

To destroy this great wisdom of treating everyone equally with a discriminatory amendment would be an insult 
to all Alaskan's, past, present and future.

We suggest that the subsistance problem may stem from' ifflpra^er'implementation of the Limited Entry 
Amendment which granted limited special access privileges for some of our people, Please allow me to explain. 
Exclusive access rights have been pursued by hunting guides and commercial fishermen to the point of 
restricting resource use by the public thus creating the subsistence problem.

For example, in the Aaska Supreme Court Case Johns v. Commercial Fisheries Entry Commission, 758 P.2d 
1256 (Aaska 1988), Chief Justic Matthews stated:

“In State v. Ostrosky, 667 P.2d at 1184 (Aaska 1983), we noted that there is a tension between the limited 
entry clause of the state constitution and the clauses of the constitution which guarantee open fisheries. We 
suggested that to be constitutional, a limited entry system should impinge as little as possible on the open 
fishery clauses consistent with the constitutional purposes of limited entry, namely, prevention of economic 
distress to fishemen and resource conservation. Ostrosky, 6667 P.2d at 1191. The optimum number 
provision of the Limited Entry Act is the mechanism by which limited entry is meant to be restricted to its 
constitutional purposes. Without this mechanism, limited entry has the potential to be a system which has 
the effec t of creating an exclusive fishery to ensure the wealth of permit holders and permit values, while 
exceeding the constitutional purposes of limited entry. Because this risk of unconstitutionality exists, the 
CFEC should not delay in embarking on the optimum number process, except where there is a substantial 
reason for doing so.”

Despite the courts directive to the Commercial Fisheries Entry Commission, little if anything has been done to 
date to prevent impingement on the open public fishery. The result of this lack of action is the overharvest of a 
resource which is affecting the subsistence lifestyle of all Aaska residents.

ANILCA must be amended so as not to conflict with Alaska's Constitution. ANILCA should have been written 
to survive with our Constitution, nut the other way around. Aaska's Constitution was written as a general 
statement of the conscience of Aaska’s people. You don't change the conscience of a people because someone 
passes a conflicting piece of legislation.

There is nothing wrong with giving all of Aaska's pet ole a subsistence priority over other uses but that 
privilege must survive within our current Constitution.



I ask that the following changes be made to resolve this conflict:

1. Pass a resolution urging Congress to immediately amend ANILCA to be consistent with our Constitution.

2. Ask the other state Legislatures to join Alaska in this endeavor. This a state's rights issue and the other 
states should be sympathetic to our plea.

3. Amend the Limited Entry statutes as follows:

AS 16.43.290. Optimum Number of Entry Permits.
(1) the number of entry permits sufficient to maintain an economically healthy fishery that will result in a 
reasonable average rate of economic return to the fishermen participating in that fishery, considering time fished 
and necessary investments in vessels and gear;
(2) the number of entry permits necessary to harvest the allowable commercial take of the fishery resource 
during all years in an orderly, efficient manner, and consistent with sound fishery management techniques;
(3) the number of entry permits sufficient to avoid serious economic hardship to those currently 
engaged in the fishery, considering other economic opportunities reasonably available: and
(4) the number of entry permits sufficient to prevent serious impingement on the open public fishery.

AS 16.43.300. Revisions of Optimum Number of Entry Permits.
(a) The Limited Entry Commission [may] shall increase or decrease the optimum number of entry permits for a 
fishery when one or more of the following conditions makes a change desirable considering the purposes of this 
chapter:
(1) an established long-term change in the biological condition of the fishery has occurred that substantially 
alters the optimum number of entry permits permissible applying the standards set out in AS 16.43.290;
(2) an established long-term change in market conditions has occurred, directly affecting the fishery, that 
substantially alters the optimum number of entry permits permissible under the standards set out in AS
16.43.290.
(3) an established long-term change in public participation in the open public fishery has occurred that 
substantially alters the optimum number of entry permits permissible under the standards set out in AS
16.43.290.
(b) If the commission decreases the optimum number of entry permits for a fishery, the number of entry 
permits may be reduced only under the voluntary buy-back provision in AS 16.43.310. Establishment of 
Buy-back funds.

SUMMARY:

1. Amend ANILCA so as not to conflict with Alaska's constitution.

2. Amend AS. 16.43.290 to include new subsection (4) relating to limiting the number of entry 
permits sufficient to prevent serious impingement on the open public fishery.

3. Amend AS 16.43.300 by mandating that the Limited Entry Commission alter the number of
limited entry permits when certain changes in the fishery have occurred and adding language to the effect that 
the criteria include changes in public participation.



S T A T E  O F  A L A S K A  S U B S IS T E N C E  H E A R IN G S  

S E P T E M B E R  2 6 . 1 997  

S O L D O T N A . A L A S K A  

T E S T IM O N Y  / P R O P O S A L  By : M A R Y  A N N  M IL L S

T han k  you  fo r talcing testim ony and w elcom e to Soldotna. M y  name is M ary '5mn M ills . I am  

D cn a ’ ina and  A leu t from  the K ena i Peninsula. I believe the subsistence issue can and shou ld be solved by 

basing ou r resolve in  honesty: in truth. T h e  Indigenous Peop le o f  A laska have been very good  hosts and 

hostess to m ost guests w ho have com e into ou r land. It is ou r nature to care and share with others and it 

is ou r nature to respect everyone and everything in ou r existence. W e believe the C reator m ade us the 

care-takers o f  ou r land. B e fore  the U n ited  States and before the State o f  A laska ou r land was pristine, ou r 

waters were clean , ou r fish and w ild life  was plentiful. W e shared w ith every body, but we were not 

prepared for the greed , d isrespect and  lies that followed. And we were quiet and said nothing so as not 

to offend anyone, and we tried to lead by exam ple , but nobody pa id  attention.

T oday  the Indigenous People o f  A laska  arc in a crisis o f  gcnoc ida l proportions and it is time to speak 

out. I f  o u r B as ic . Sacred . Fundamental H um an R igh ts arc not protected there is no one in this room  o r in 

this land whose R igh ts w ill be secure, fo r H um an R ights arc not exclusive to one race.

T h e  biggest deception  o f  the U .S . government was when they announced to the Am erican People and  

the W o r ld  they purchased A laska  from  Russia. It is a well docum ented fact that Russia never cla im ed  

ow nersh ip o f  A laska. V erifica tion  o f  this is found in the K o s lilz o f M em orandum  and further documented  

in the “ sm ok ing  gun”  docum en t found in the 5 8 th Congress 2 nd Session ; Docum ent No. 162. A laska 

Boundary T ribuna l. P roceed ings o f  the A laskan  Boundary T ribunal, convened at London . W hat the U .S . 

purchased from  Russia was the right to trade w ith the Indian , E sk im o , and A leut Peoples.

A fter the Jewish ho locaust o f  W W I1  the Un ited States and o ther countries form ed the United Nations 

in an effort to prov ide W o rld  peace and prevent outer holocausts o r genocide from  occurring. T he ir 

guidelines a rc  found in the U N  Charter, w hich includes the Conven tion o f  the Punishment and Prevention 

o f  the C rim e o f  G enocide . T h e  Un ited States then took  upon themselves a “ sacred trust”  over A laska and

/



its Indigenous Peoples as defined in the Un ited Nations Charter. A rtic le  7 3 . w h ich  states that ou r People 

were to be brought to the fu ll m easure o f  ou r own self-governance. Instead the U .S . sent m ilitary troops 

w h ich  opened this G reat L an d  to many dubious indiv iduals as well as many good  Hum an  Beings. In an 

unprecedented m ove the U .S . paid Service men to vote for Statehood , and a llow ed  those w ho m oved to 

A laska to vote fo r Statehood . T h o se  who were not a llow ed to vote were those w ho cou ld  not speak 

Eng lish , m ost o f  w hom  were A laska Natives. A s a  pre-ex isting cond ition  for sta tehood A laska  had to 

accept into it 's  constitu tion  a  d isc la im er clause w h ich  is found in A rtic le  X II . Section  X II  o f  the state 

constitu tion . A rtic le  12, Section  12 basically states the State and  its People F O R E V E R  d iscla im  a ll rights 

and titles to property in clud ing hunting and fishing rights o f  the Indian . A leut, and Esk im o Peoples.

In 1971 Congress passed and President N ixon  signed in to law the A laska Native C la im s Settlement 

Act (A N C S A ) . T h is  Act was accom p lish ed  by a group o f  approxim ately 5 0 0  Natives, many o f  whom  

represented their own interest. T h is  was done w ithout the consent o r full know ledge o f  the 

(app rox im ate ly ) 6 5 ,0 0 0 0  o ther Natives. A N C S A  was never ratified by the Indigenous Peoples. A N C S A  

is an act o f  term ination , an act o r  apartheid , an act o f  genocide. T oday  we recogn ize w ho ou r Native  

leaders arc and  w ho ou r N ative traitors arc. The A laska Federation o f  Natives. Inc., is m isrepresenting 

them selves, they a rc  not a  Federation , and they do not represent the Indigenous People , they represent the 

corporations . W e w ou ld  not expect K -M a r t to represent the Am erican  People ju s t as you shou ld  not 

expect A F N , Inc. to represent us. W e  expect tribal governmental representation. It is an insult to have 

Byron  M allo tt on the G ove rn o r's  subsistence panel o f  7. as it was he a long  w ith A FN  who illegally 

im plem ented "Rural preference" for ou r subsistence rights in A N IL C A . T h is  was accom p lish ed  without 

the know ledge o r consent o f  our Peoples, and is considered an act o f  treason and genocide on their part, by 

many o f  us.

I believe subsistence is a hum an right given to a ll o f  us by ou r creator. I agree w ith Senator R ick 

Halfo rd  when he sa id  "subsistence is an inalienable right” . T h e  scnousncss o f  subsistence was well 

dep icted by H enry S lm c. P h .D . Princeton 1970 , when he stated:

"N o  one can  fully , i f  at a ll. en joy any right that ir supposedly protected by society i f  lie o r  she lacks the 

essentials for a reasonably healthy and  active life. D eficiencies in the means o f  subsistence can be ju s t as



fatal, incapacitating, o r  pain ful as violations o f  physical security. T h e  resulting dam age o r  death can at 

least as decisively prevent the en joyment o f  any right as can the effects o f  security v iolations. Any form  o f  

malnutrition , o r  fever due to exposure , that causes severe and irreversible brain dam age, for example , can 

effectively prevent the exercise o f  any right requiring c lear thought and may. like brain in juries caused by 

assault, profoundly disturb personality. And, obviously , any fatal deficiencies end all possibility o f  the 

enjoyment o f  rights as firm ly as an arbitrary execution .

Indeed, prevention o f  deficiencies in the essentials for survival is, i f  anything, m ore basic than 

prevention o f  v io lation s o f  their physical security. People can . i f  they a rc  free, fright back  against their 

attackers o r flee, but people w ho  lack essentials, such as food , because o f  forces beyond their contro l, often 

can d o  nothing and  a rc on  their own. utterly helpless ”

T h e  only way con flicts and  concerns can be accom p lished w ithout engaging in futile arguments over 

Indigenous sovereignty o r  the state's authority is bv basing our resolve upon truth. T h e  Indigenous 

Peoples shou ld be given the dign ity o f  ou r own self-governance, instead o f  being forced to participate in 

foreign non -hum an corporate  entities and  foreign governments that is bring ing us to the brink o f  our 

dem ise. O u r healing can only be successful if  it is based on truth. B e in g  holders o f  the a lod ia l title to 

A laska has m ade us targets for genocide, and we don 't i ;kc it. W e arc loving, caring , and  peaceful People, 

and recognize the only way to protect ou r sovereignty and our Hum an R ights is by protecting these sacred 

rights o f  those Hum ans who have peacefully integrated nto ou r Hum an societies.

T h is  is an exciting  era for a ll o f  us: a new m illenn ium , a time o f  hope and ancient prophesy. W e arc 

(o ld  the healing o f  ou r Earth M oth er and  o f  Hum ans w ill u ' J n  in the N orth  w hen we recogn ize that we 

arc a ll brothers and sisters and when we strive and  accom plish  a peaceful and loving coexistence between 

each o ther and all E a rth 's  ch ild ren , in clud ing the plants and anim als.

In closing , I propose that the Stale o f  A laska and its People, the United States and its People , honor 

and up -h o ld  their own Constitutions, laws, treaties, conventions and proclam ations. In do ing  so our rights 

will be protected. W e d o  not need any new amendments to (lie constitution o r new legislation . O u r 

R ights arc inherent. 1 stand linn  and would like to go on record that B A S IC . SA C R E D .

F U N D A M E N T A L  H U M A N  R IG H T S  A R E  N O T  N E G O T IA B L E .
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S E P - 2 5 - 9 7  1 2 : 2 1  P M  S T O C K W E L L 1 9 0 7  5 9 5  15*10 P .  0 2

D A T E :  S e p t e m b e r  25, 1 9 9 7

T O :  S e n a t o r  R i c k  H a l f o r d ,  C h a i r
M e m b e r s  o f  t h e  S e n a t e  R e s o u r c e s  C o m m l t t e

F R O M :  B i l l  S t o c k w e l l
P . O .  B o x  721
C o o p e r  L a n d i n g ,  A K  9 9 5 7 2 P h o n e  & F a x  5 9 5 - 1 5 4 0

S U B J E C T :  R u r a l  P r i o r i t y  f o r  S u b s i s t e n c e

I a m  a 25 y e a r  A l a s k a n  n o w  r e t i r e d  in C o o p e r  L a n d i n g  a n d  I s e r v e  
o n  t h e  C o o p e r  L a n d i n g  F i s h  & G a m e  A d v i s o r y  C o m m i t t e e .  I h a v e  
r e v i e w e d  t h e  J u l y  1 9 9 7  p r o p o s a l  b y  t h e  M i l l e r / P h i l l i p s / K n o w l e s  
T a s k  F o r c e  a n d  t h e  p r o p o s e d  c h a n g e s  t o  A N I L C A ,  T i t l e  Vll.t, 
o f f e r e d  b y  S e n a t o r  M u r k o w s k i  a n d  R e p r e s e n t a t i v e  Y o u n g .  I w i l l  
b e  u n a b l e  t o  a t t e n d e d  t h e  p u b l i c  h e a r i n g  o n  s u b s i s t e n c e  i s s u e s  
o n  F r i d a y ,  S e p t e m b e r  26, b u t  w o u l d  l i k e  t o  h a v e  m y  w r i t t e n  
t e s t i m o n y  m a d e  p a r t  o f  t h e  r e c o r d .

F o r  t h e  l e g i s l a t u r e  t o  a l l o w  t h e  r u r a l  p r i o r i t y  f o r  s u b s i s t e n c e  
i s s u e  t o  d r a g  o n  w i t h o u t  c o m p r o m i s e  u n t i l  t h e  F e d e r a l  t a k e o v e r  
o f  m a n a g e m e n t  o f  b o t h  f i s h e r i e s  a n d  g a m e ,  w o u l d  b e  t o t a l l y  
i r r e s p o n s i b l e .  R u r a l  p r i o r i t y  f o r  s u b s i s t e n c e  h a s  d i v i d e d  
A l a s k a n s  f o r  t h e  17 y e a r s  s i n c e  t h e  p a s s a g e  o f  T i t l e  V I I I  o f  
A N I L C A  a n d ,  b e c a u s e  o f  p o l i t i c a l  b i c k e r i n g  a n d  i n a c t i o n ,  t h e  
s i t u a t i o n  is f a r  w o r s e  t o d a y  t h a n  i n  D e c e m b e r  1 9 8 0 .

N o w  i s  t h e  t i m e  f o r  a c t i o n .  T h e  F e d e r a l  t a k e o v e r  o f  f i s h e r i e s  
w o u l d  h a v e  a  d e v a s t a t i n g  i m p a c t  o n  t h e  S t a t e  e c o n o m y ,  e s p e c i a l l y  
h e r e  o n  t h e  K e n a i  P e n i n s u l a  w h e r e  t o u r i s m  a n d  c o m m e r c i a l  f i s h i n g  
a r c  b o t h  m a i n s t a y s  o f  l o c a l  e c o n o m i e s .  T h e  o n l y  v i a b l e  i n d u s t r y  
i n  C o o p e r  L a n d i n g  is t o u r i s m  a n d  th e l i o n ' s  s h a r e  o f  t h e  t o u r i s t  
d o l l a r s  s p e n t  h e r e  a r c  s p e n t  o n  s p o r t  f i s h i n g .

N o w  is t h e  t i m e  f o r  t h e  A l a s k a  L e g i s l a t u r e  to t a k e  a l e a d e r s h i p  
p o s i t i o n  o n  s u b s i s t e n c e  a n d  f i n d  a s o l u t i o n  t o  t h i s  p r o b l e m  
t h a t  h a s  d i v i d e d  A l a s k a n s  f o r  17 y e a r s .  I n a c t i o n  h a s  o n l y  m a d e  
t h e  p r o b l e m  w o r s e .  A m e n d i n g  o u r  A l a s k a  C o n s t i t u t i o n  s h o u l d  
n e v e r  b e  t a k e n  l i g h t l y ,  B U T  a l l o w i n g  t he F e d e r a l  G o v e r n m e n t  
t o  m a n a g e  t h e  f i s h  a n d  w i l d l i f e  r e s o u r c e s  o f  A l a s k a  s h o u l ^  b e  
c o n s i d e r e d  i n t o l e r a b l e .  O n c e  F e d e r a l  c o n t r o l  o f  f i s h c  
o c c u r s ,  t h e  S t a t e  o f  A l a s k a  w i l l  n e v e r  r e g a i n  t o t a l  c n t
o f  o u r  f i s h  a n d  w i l d l i f e  r e s o u r c e s  a g a i n .

S t u d y  c a r e f u l l y  t h e  r e c o m m e n d a t i o n s ,  b o t h  o l d  a n d  n e w ,  o f  t h e  
M i l l e r / P h i l l i p s / K n o w l e s  T e a m .  E n l i s t  t h e  a d v i s e  a n d  s u p p o r t  
o f  o u r  C o n g r e s s i o n a l  D e l e g a t i o n .  H o l d  a s p e c i a l  l e g i s l a t i v e  
s e s s i o n  if  n e c e s s a r y  to f i n d  a s o l u t i o n .  B u t  m o s t  i m p o r t a n t ,  
l i s t e n  t o  t h e  v o i c e s  of t h e  p e o p l e, i g n o r e  t h e  s p e c i a l  i n t e r e s t s  
o n  b o t h  s i d e s  o f  t he i s s u e . a n d  a 1l o w  t h e  C I T I Z E N S  O F  A L A S K A  
T O  V O T E  o n  t h i s  m o s t  c o n t e n t i o u s  i s s u e  t h a t  h a s  d i v i d e d  t h e  

p e o p l e  o f  o u r  S t a t e  far t o o  l o n g .
T h a n k  y o u  f o r  y o u r  t i m e



Senate Resources Committee

The impact of the federal management on subsistence fisheries will be traumatic to sport 
and commercial fishing. It will create a two tier management system. We asked Dan Coffey. 
Vice Chair of Board of Fisheries for his comments and this was his response:

Q. What would be the effect if the feds take over management of subsistence?
I

A. "It is :mpossible for any fishery to be managed by two different agencies. It would
certainly be a nightmare, with a potential for disaster.”

Q. What would be the effect if legislation and regulations were adopted as proposed by the
Task Force?

A. “There would be no significant changes in the way our fisheries are managed for any user
group nor in the way that people fish today."'

We have reviewed the revised Task Force proposal as to how it would effect sportfishing 
in Alaska , Our analysis is as follows:

“If we replaced todays laws relating to sport fishing with the rev ised Task Force proposal, 
the result would be neutral to neutral-positive for sport fishing state wide: it would be equal to or 
better than todays laws for the 200.000 Alaskans who have sportfishing licenses.”

We urge the Legislature to proceed with a Constitutional Amendment as quickly as 
possible before the Feds get their program in place.

Don't let the Feds in. ^



KENATEZE INDIAN TRIBE, IRA 
P.O. BOX 988 KENAI, ALASKA 99611

RESOLUTION NO. 97-24

A TRIBAL RESOLUTION IN STRONG SUPPORT OF A SUBSISTENCE PRIORITY
FOR ALL ALASKA NATIVES

WHEREAS, the Kenaitze Indian Tribe, IRA, a federally recognized Tribe, reorganized in 
August, ■ 971 pursuant to the Indian Reorganization Act (I.R.A.) of 1934, as amended for 
Alaska in 1936 and is responsible (in accordance with the Preamble to the Tribal 
Constitution) for the social and economic welfare of its 939 Tribal Members and for the 
welfare of the total 2,767 Alaska Native residents of Central and Upper Southern Kenai 
Peninsula of south-central Alaska; and

WHEREAS, the Kenaitze Indian Tribe, IRA has established long range goals which relate 
to the collective and individual, social, economic, and governmental concerns of its 
people; and

WHEREAS, the Kenaitze Indian Tribe, ERA, the natural stewards of this land and its 
resources since time immemorial have respected and depended upon the natural resources 
along the Cook Inlet Basin and its tributaries as our inherited, cultural way of life; and

WHEREAS, if the culture of Alaska Natives in the Cook Inlet area is to continue to exist, 
the special relationship Alaska Natives have with Alaska's wild, renewable resources and 
subsistence hunting, fishing, marine mammals, and gathering must be expressly recognized 
and protected in federal law; and

WHEREAS, a "Native Preference" represents the most complete, long range protections 
for Alaska Natives and is the desired option. However, in light of the current political 
environment it is understood that pursuing a Native Preference would be a difficult task; 
and

WHEREAS, as a condition of acceptance of any resolution of the subsistence issue, the 
proposed solution must, at a minimum, incorporate the following guiding principles:

1. Federal law must protect the Alaska Native way of life for both rural 
villages and those Alaska Native people who still occupy their traditional 
homelands even though those homelands may no longer be considered 
"rural",

2. Customary and traditional Alaska Native Tribal subsistence uses, including 
but not limited to cultural, religious and medicinal uses, seasons, bag 
limits, methods and means and harvest patterns must be fully protected. A 
priority must be provided to residents of Alaska communities that are rural



Kenaitze Indian Tribe, IRA 
Res. 97-24

(as defined by the Kenaitze case) and have established over time 
customary, historical and traditional uses,

3. A regional co-management system that requires tribal and subsistence users 
representation as determined by the Alaska Native community. And tribal 
authority that is directly reflected in the decision-making process and 
funding for a level of enforcement that places a priority on subsistence uses 
and the related resources;

4. Continued federal oversight by the Secretary and the federal courts to 
assure full implementation of federally protected tribal subsistence rights 
and practices by Alaska native people;

5. Maximum protection for urban Alaska Natives to carry out and share in 
tribal subsistence practices;

6. Language that is precise, leaving a minimum of discretion to law makers;

7. Guaranteed subsistence protections that are equal to, or greater than, 
protections currently provided in ANILCA

NOW THEREFORE BE IT RESOLVED by the Kenaitze Indian Tribe, IRA Executive 
Committee/Tribal Council that the Alaska Native subsistence way of life can only be 
protected through a tribal/subsistence priority, and demands that tribal subsistence rights 
and practices among Alaska Natives be protected by Federal Law.

VOTING FOR: 
VOTING AGAINST: 
ABSTAINING: 
ABSENT:

iRTIFICATION

RONALD PETTERSON, TRIBAL CHAIRPERSON 
KENAITZE INDIAN TRIBE, IRA

BONNIE JULIUS 
KENAITZE IND

, TRIBAL SECRETARY 
TRIBE, IRA

S e p t e m b e r  24, 1997

DATE



T he K enai R iv e r S p o rtfish in g  A ssoc ia tion ’s position  p a p e r  
to  the  S ta te  S en a te  R esource  C om m ittee  

C o n cern in g  G o v e rn o r’s T ask  F o rce  on S ubsistence 
September 26,1997

The Board of Directors of the Kenai River Sportfishing Association 
supports in concept those presented by the governor’s task force position on 
subsistence. The Board based its decision on:

• the position should provide for a subsistence priority in time of 
shortages for those who live in areas of the state where a subsistence is the 
principle characteristic of the economy.

• it is a linked package addressing both the state constitution and the 
federal law ANILCA

• Our association has sent each legislator a letter urging your bipartisan 
action to stave off Federal takeover of the state’s fish and game management 
October 1, 1997.

It is imperative that the State of Alaska retain management of our 
state’s fish and game. By calling for a special subsistence session followed by 
placing the issue before the voters in 1998, we believe the state can retain 
management of this complex natural resource.

Legal recognition of subsistence use dates back to 1925 when the 
Alaska Game Law stated that: “any Indian or Eskimo, prospector or traveler 
(can) take animals, birds or game fishes during the closed season when he is in 
the need for food.” (ADF&G Subsistence Division, 1995).

The Alaska Constitution is unique among state constitutions in that it 
dedicates an entire segment, Article VII, to natural resources. While several 
sections are relevant to the management and conservation of salmon, Section 4 
is especially pertinent to this issue. It states that: “Fish, forest, wildlife, grass­
lands and all other replenishable resources belong to the State and shall be 
utilized, developed and maintained on the sustained yield principle, subject to 
preferences among beneficial uses.”

We are asking you to allow the people of Alaska to determine if subsis­
tence use as defined by your actions based on what the Governor’s Task Force 
has put forward is an acceptable prefe ence among beneficial uses.

Once again, we strongly urge you to address this issue as soon as 
possible in order to allow the voters of the State to voice their preference on 
tiie subsistence impasse.

The Sportfishing Voice of the Kenai River



FROM : AL FRANZMANN IUUS,INC. PHONE NO. : 907 262 4107 P01

26 September 1997

FAX To: Legislative Affairs Office-Kcnai for members o f both the Senate 
and House Resources Committees.

From: Dr. A1 Franzmann, Soldotna, Wildlife Veterinarian, Former member 
o f the Alaska Board of Game, Board Director at Large o f the Alaska 
Outdoor Council.

I was hoping to give testimony at the Soldotna Senate subsistence hearings 
011 the 2<j , but must be in Anchorage. I therefore have prepared this 
statement for both committees on my views of the subject.

M y opposition to the Knowles group “compromise” on subsistence is based 
on several components o f their proposal. The primary one is my opposition 
to harvest preference based on group criteria such as ZIP code, culture or 
race. To amend our constitution to comply with a federal law that provides 
for a rural priority is not in the best interests of Alaskans. The last minute 
rush to force this upon us because of an arbitrary October 1 deadline is an 
example o f the federal government holding us hostage. We have the most 
powerfully placed Alaska delegation to the U.S. Congress, yet no concerted 
effort has been made simply amend a few conflicting portions o f the flawed 
ANILCA law.

The recommended Regional Subsistence Boards in the Knowles proposal 
will destroy the Alaska Boards of Fish and Game. It adds another layer o f 
bureaucracy that is not needed. If it functions like the Federal Subsistence 
Boards, which it likely will due to tbe proposed makeup of it, we will 
experience whal the Kenai Peninsula and the Ketchikan area have recently 
gone through. Why not strengthen our present constitutionally derived 
system and strengthen the Advisory Committee system and no! furlhcr dilute 
it and the Boards. We had the best working system in the world and it can 
be again if we give it a chance. True subsistence needs, wherever they may 
occur, can be provided for by regulations through the Advisory Committee 
and Boards process. It was managed in this manner for many years until 
special interests groups used the courts and politicians to circumvent the 
process. Lets fix what wc already have and put real pressure on our 
Congressional delegation to simply fix ANILCA.
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T E S T IM O N Y  A D D R E S S I N G  T H E  A T T E M P T  T O  A M E N D  T H E  

C O N S T IT U T I O N  O F  T H E  S T A T E  O F  A L A S K A

T o W h o m  It M ay C o n c e r n :

Q u e s t io n :
I

Is th e  p r o p o s e d  a m e n d m e n t ,  o f  t h e  A la s k a  C o n s t i tu t io n ,_ to  p ro v id e  a_priQ iity  

s u b s i s t e n c e  r ig h t  t o  a  r e s t r ic t iv e  c l a s s  o f  U S E R S ._of o u r  c o m m o n .f ira p & r ty  
f i s h r w ild life  a n d  w a te r s  p u b l ic  t r u s t  r e s o u r c e s :  a  c o n s t i tu t io n a l ly  p r o p e r  
s u b je c t  to  b e  d e c id e d  b y  a  v o te  o f  t h e  p u b l ic 2

T he  C o lo rado  S u p re m e  C ourt rec en tly  v o iced  it v e ry  s im p le  a n d  e loquently : "O n e s  
right to life, liberty a n d  p roperty .... a n d  o th e r  fu n d a m e n ta l rights m ay  no t b e  
subm itted  to a  vo te; th e y  d e p e n d  on  th e  o u tc o m e  o f no  e lec tio n s ."

T he  US S u p re m e  C ourt re je c te d  th e  C o lo rad o  G o v e rn o r 's  bid to h a v e  th a t co u rt 
override  th e  C o lo rad o  S u p re m e  C o u rt d e c is io n  w hich  o v e rtu rn s  a  public vo te  to 
a m e n d  th e  s ta te 's  constitu tion , (d o e s  th a t  so u n d  fam iliar?)

T his d ec is io n  re flec ts  a  litany o f S u p re m e  C o u rt d e c is io n s  th a t h a v e  co n tin u o u sly  
re jec ted  th o s e  p o s itio n s  th a t c la im  th a t  th e  c o n s titu tio n 's  "equal p ro tec tion  of th e  
laws" can  b e  d e c la re d  v o id ed  by a  v o te  o f th e  public.

T he  US C onstitu tion  p ro v id ed  th a t  n o  s ta te  sh a ll "d ep riv e  an y  p e rso n  of life, liberty 
o r property, w ithou t d u e  p ro c e s s  o f law; n o r d e n y  to  an y  p e rso n  within its 
jurisdiction th e  e q u a l p ro tec tion  of th e  law s." T h is  e q u a l p ro tec tion  of th e  law  is a 
m o st im portan t right of a n y  tru e  d e m o c ra c y . A nd it c a n n o t b e  su b v e r te d  by the  
p a s s a g e  of a n y  law  (i.e. s ta tu te  o r a m e n d m e n t)  w hich  in fac t a n d  effec t re m o v e s  
this fu n d am e n ta l right.

T he "property" re fe re n c e d  in th e  fo u rte e n th  a m e n d m e n t of th e  U S C onstitu tion  
a d d re s s e s  th e  c o m m o n  property , su c h  a s  fish, wildlife a n d  w a te rs , w hich a re  held 
in public tru s t for all p eo p le . T h e  p ro p o s e d  a m e n d m e n t o f th e  S ta te  C onstitu tion , 
tha t s u b ju g a te s  th e  fu n d a m e n ta l right of c o m m o n  u se , th e n  g ra n ts  it a s  priority u s e  
to a restric tive  c la s s  o f U S E R S  of th o s e  pub lic  tru s t p ro p e rtie s , a lso  d e n ie s  "equal 
p ro tection  of th e  law ." A nd th e re b y  v io la te  th e  U S C onstitu tion .
So, a s  to p re s e n t  m y be lief in w h a t I ob jec tive ly  a s s u m e  a s  m ay  b e  individual 
public r e a s o n s  for th o s e  w ho  w ish  to  truly su p p o rt a n d  h o n es tly  co n trib u te  to the  
priority of righ ts for th e  se le c tiv e  c la s s  o f U S E R S  of o u r  c o m m o n  p roperty  fish,



wildlife a n d  w a te rs ; I will first e n u m e ra te d  su c h  a  list an d  then  is su e  a  c h a lle n g e  to
their p e rso n a l com m itm en ts :

TO: G o v e rn o r T ony  K now les a n d  h is politically in d eb ted  constituency , including 
th e  politically a p p o in te d  ta s k  fo rce  th a t w ould p lag iarize  his ow n 
unconstitu tiona l a m e n d m e n t to  th e  A la sk a  C onstitu tion.

TO: L ieu ten an t G o v e rn o r F ran  U lm er w ho  a s  th e  political h a n d m a id e n  of the  
G overno r, s h e  h a s  sh o w n  a  con tinu ing  rush  for a  political s e ttle m e n t of th e  
s u b s is te n c e  is su e  ra th e r  th a n  a n y  d e s ire  to s ta n d  up for e q u a l rights 
p ro tec tion .

TO: F o rm er G ov ern o r J a y  H am m o n d  w ho  publicly a tta c k s  th o se  " o p p o se d  to 
a m e n d in g  ou r constitu tion  or d iscrim inating  fu rther b e tw een  A la sk an s"  and  
th en  h e  co-ercively  ca lls  for th e  c o u ra g e  of o th e rs  to follow his con tinual 
d e m a n d  for th e  illegal v o te  on  th is  unconstitu tiona l den ia l of th e  eq u a l 
p ro tec tion  rights of all th e  p e o p le . A nd to th o se  w ho p a rtic ip a te  in his 
c o m m erc ia l fishing in te re s ts .

TO: H o u se  S p e a k e r  Gail Phillips w ho  with h e r  h igher future political a sp ira tio n s , 
h a s  flip flopped  from  a  position  of "W h a t a re  w e  w asting  tim e for th en ? "  to 
h e r p re s e n t  m ed ic in e  sh o w  h u c k s te rin g  of th e  so  called  h a rd fa s t "linkage" of 
th e  p ro p o se d  c o n stitu tio n 's  a m e n d m e n t. I q u e s tio n e d  th e  h o n e s ty  of tn is so  
ca lled  linkage w h en  v iew ed , c o m p a re d  to th e  total federa l d is re g a rd  of the  
s ta te h o o d  c o m p a c t linkage. L a ter s h e  m a d e  a  p e rso n a l effort to confron t 
m e  a n d  m a k e  h e r a c c u sa tio n  th a t I w a s  th e  problem . (C onfidentially, I b e tte r 
like th e  A la sk a  S u p re m e  C ourt M cDowell decision  th a t w e w ere  right.)

TO: Byron M allot w ho d e c la re d  th a t th e  su b s is te n c e  priority w a s  no lo n g er an  
e q u a l p ro tec tion  is su e . T h en  h e  a d d s  th a t the  A lask an  N ativ es h a v e  a 
sp e c ia l g o v e rn m e n ta l re la tio n sh ip  a n d  th a t th e  A laska  public m u s t rec o g n ize  
an d  a c c e p t  th is a s  a  tru e  fact. (A civil rights is su e  b a se d  on e th n ic  identity 
an d  re lig ious claim  of s u b s is te n c e  rights?)

TO: F o rm e r A ttorney  G e n e ra l C harlie  C o le  w ho personally  ad m itted  to m e, tha t 
th e  d u e  p ro c e s s  right of life, liberty a n d  property  of the  XIV a m e n d m e n t to 
th e  U S C onstitu tion  is no t su b je c t to  th e  vo te  of th e  public. Of c o u rs e  he 
a g re e d  to bring it up, bu t if h e  did, it w a s  ev idently  not in public.
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TO: S e n a te  P re s id e n t Mike Miller, w ho  h a s  a lso  m a d e  a  political flip flop, a s  he 
s ta te d  a fte r d isc u ss io n  with S e c re ta ry  of Interior B ruce  B abbit.

TO: S a id  Interior S e c re ta ry , th e  fed e ra l fox g u a rd in g  th e  s ta te  h en  h o u se , but he  
too no  d o u b t d o e s  h a v e  s tro n g  in te re s ts  in hunting an d  fishing u s e s  of th e s e  
public tru s t re s o u rc e s .

TO: B ruce  B otelho  A tto rney  G e n e ra l w h o  is th e  G o v e rn o r 's  politically a p p o in ted  
legal shill, w h o 's  en tire  office is co m m itted  to a  po litic„! c lien t-a tto rn ey  
re la tionsh ip . A nd h e  h a s  publicly s ta te d  th a t he. h a s  a c c e p te d  th a t the  only 
so lu tion  is not su b s ta n tiv e ly  but politically.

TO: A la sk a 's  C o n g re ss io n a l d e le g a tio n  w ho  publicly m a k e s  e x c u s e s  for their 
inep t ability to p ro te c t th e  p ro v isio n s of th e  s ta te h o o d  c o m p a c t, th e  eq u a l 
footing s ta te  re s o u rc e  m a n a g e m e n t  au tho rity  u n d e r th e  S u b m e rg e d  L ands 
A cts an d  A la sk a n s  right to  life, liberty a n d  property , d u e  p ro c e s s  p ro tec tion  
u n d e r the  US C onstitu tion . T o specifica lly  a d d re s s  S e n a to r  S te v e n s  w ho 
c re a te d  th is q u a g m ire , by su p p o rtin g  Title V III ANILCA a n d  to his su p p o rt of 
his s o n 's  co m m erc ia l fish ing  in te re s t a n d  to all of his c o n g re ss io n a l b u d d ies  
w ho h e  a c c o m p a n ie s  e a c h  y e a r  to fish in th e  K enai R iver

TO: To Bob P enny , B en .E llis , Phil C utler, a n d  an y  o th e r  a m e n d m e n t su ppo rting  
m e m b e rs  of th e ir sp o r t  fish ing o rg an iz a tio n s .

TO: T h eo  M athew s, Karl K ish n er a n d  an y  o th e r  a m e n d m e n t suppo rting  
m e m b e rs  of th e  s ta te w id e  c o m m erc ia l fishing o rg an iz a tio n s .

TO: F ed e ra l C ourt J u d g e  H olland w ho  a lso  en jo y s fishing on th e  K enai a n d  to all 
individual fed e ra l au tho rity  w ho  su p p o rt th e  priority for a  restric tive  c la s s  of 
U S E R S  of o u r fish, wildlife a n d  w a te r  c o m m o n  u s e  public tru st re s o u rc e  
p ro p ertie s .

«/

TO; All o f th o se  w ho  su p p o r t th e  s u b s is te n c e  priority of a  re s tric ted  c la s s  of 
U S E R S  only if c o n fin ed  to sp ec ific  a r e a s  of th e  K enai P e n in su la .

And now  to th e  a b o v e  lis ted  p a rtie s  a n d  including all o th e rs  w ho  w ish to truly
su p p o rt a n d  h o n e s tly  co n tr ib u te  to th e  priority d e m a n d s  of th e  restric tive  c la s s  of
U S E R S  a s  p ro p o se d  in th e  p ro p o se d  a m e n d m e n t;  I now  c h a lle n g e  them  to
individually a n d  co llec tive ly  voluntarily  "just s a y  no" a n d  c e a s e  the ir fu ture
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invo lvem ent in th e  h a rv e s t of th e s e  fish an d  wildlife, but to a lso  c e a s e  their 
d e m a n d  for a illegal vo te  to  d e n y  o th e rs  e q u a l p ro tection  of th e  law s.

Such  re sp o n s ib le  individual c h o ic e s  a re  th e  hallm ark  of a  true  dem o cracy .

If w e had  a  G o v ern o r a n d  his ad m in istra tio n  w ho really o p p o s e s  the  federal 
o vers igh t au thority  a n d  w a s  no t tied  to a  political solution, w e shou ld  d is re g a rd  
th e s e  federa l ad m in is tra tiv e  e d ic ts  a n d  in s te a d  listen to th e  s ta te s  h ig h es t legal 
authority  (T he A la sk a  S u p re m e  C ourt).

T he A lask a  S u p re m e  C ourt h a s  ta k e n  th e  following positions:

1 "For a  n u m b e r of re a s o n s .. .  th e  fed e ra l g o v e rn m e n t h a s  no au thority  to 
reg u la te  hunting  an d  fishing in A la sk a 's  w ater."

2 . "W e a re  not o b lig a ted  to follow th e  9th Circuit C ourts  rulings s in c e  this court 
is no t bound  by d e c is io n s  of fed e ra l court, o th e r th an  th e  U nited S ta te s  
S u p re m e  C ourt."

In re s p o n se , B o te lho 's  s ta ff a rg u e d  th a t m o s t of th e  is s u e s  ra ised  in T o te m o ffs  
a p p ea l w e re  unw orthy  of S u p re m e  C ourt review . But their re s p o n s e  did u rge  the 
ju s tic e s  to re so lv e  th e  conflicting e d ic ts  a b o u t regu la to ry  authority.

It s e e m s  to m e th a t if th e  S ta te  w ould follow our h ig h es t co u rts  legal a a v ic e  it 
would th en  be  th e  federa l a d m in is tra to rs  responsib ility  to s e e k  their su p p o rt from 
their h ig h es t federa l legal authority , th e  U S S u p re m e  C ourt. T h a t shou ld  a t le a s t  
force an  a v e n u e  of level g ro u n d  to th e  final se ttle m e n t of th e s e  m o st im portan t 
rights of th e  s ta te  au thority  o v e r public tru st re so u rc e s . (S e e  e n c lo su re  I 
C o n cu rren t fed e ra l & s ta te  au tho rity  o v e r public  tru st r e s o u rc e s )

I a sk  th e  K now les ad m in istra tio n  w h a t it in te n d s  to do  if they  s u c c e e d  in b rokering  
their so  ca lled  linkage  a g re e m e n t  a n d  th en  but not if, w hen  F edera l District C ourt 
Ju d g e  H olland d o e s  a s  h e  h a s  in th e  p a s t, ov e r rides ev en  the  9th Circuit C ourt 
w hen he  is su e d  his K enatiz ie  priority e d u c a tio n a l fishery decision .

A no ther is s u e  th a t will c re a te  a  d irec t conflict with th e  s ta te  adm in istra tion  
p ro p o se d  a m e n d m e n t an d  a  re c e n t 1997  S u p re m e  C ourt decision  (P ay ton  -v- 
S ta te  of A lask a) i.e. "D esp ite  r e p e a te d  legal c h a lle n g e s  to and  m ultiple rev is ions 
of the  s u b s is te n c e  law s, 'S u b s is te n c e  U S E S ' h a v e  long b e e n  defined  in th e  te rm s 
of 'c u s to m a ry  an d  trad itional U S E S '".
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"Accordingly, w e  co n sis ten tly  h a v e  in te rp re ted  'c u s to m ary  an d  trad itiona l1 to refer 
to 'U S E S ' ra th e r  th an  U S E R S ".

B e c a u se  th e  p ro p o se d  a m e n d m e n t g ra n ts  a  priority right for a  restric tive  c la s s  of 
'U S E R S ' a n d  no t ju s t  a  p re fe re n c e  o f U S E  o p e n  to  all p e rso n s ; it will ra ise  a
c h a lle n g e  a n d  a  S u p re m e  C ourt re v e rsa l d u e  to its eq u a l p ro tec tion  violation.

1 *

W h en  w e  a s k  th e  A n c h o ra g e  A tto rney  G e n e ra l 's  office w h a t kind of new  ad v ice  
w ould b e  g iven  to  th e  B o a rd s  o f F ish  a n d  G a m e  .due to th is S u p re m e  C ourt 
(P ay ton) d ec is io n . T h e ir r e s p o n s e  w a s  th a t  th e  P a y to n s  w ould b e  g iven  their 
rights g ra n te d  by th e  court, bu t th is w ould  h a v e  no e x p a n d e d  effect on future 
B oard M a n a g e m e n t d e c is io n s .

T he  s a m e  c h a lle n g e  a n d  S u p re m e  C ourt rev e rsa l will b e  trig g e red  by th e  p lace  of 
re s id e n c y  c la u s e  of th e  p ro p o se d  a m e n d m e n t  T h e  A la sk a  S u p re m e  C ourt in • 
M cDowell po in ted  o u t th a t a  n u m b e r of ju risd ic tions '.a v e  s tru ck  dow n in tra s ta te  
re s id e n c y  cond itions for U S E R S  priority of th e s e  co m m o n  p roperty  re so u rc e s .

T h en  w hy  do  th o s e  w ho  p u sh  for su c h  v u ln erab le  a c tio n s  co n tin u e  su ch  
irre sp o n sib le  a tte m p ts . B e c a u s e  th ey  c a n  p ay  th e ir political d e b ts  by show ing 
their c o n s titu en c y  th e y  tried . T h ey  c a re  le s s  for th o s e  w ho  a re  d en ied  their 
constitu tiona l right for th e  y e a rs  o f tim e, effort an d  m o n ey  it ta k e s  to win back  their 
right, th rough  co u rt action .

Submitted By:

Dale Bondurant 
HC-1 Box 1197 
Soldotna, Alaska 99669

cc: Concerned Alaskans 
Concerned Americans
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Here we go again.
There are alv ays those who demand special privileges and there by willingly 

subjugated the equal rights of all the people.
Even more at fault, there are those who are even more willing to use such matters 

for their own political purposes.
ANILCA Title VIII Subsistence priority for rural residents is such a matter. To 

understand the full implications of this provision, it is important to first establish some 
important facts.

Throughout recorded history, the fish, wildlife, and waters, as common property 
resources have been a compelling motivation for establishment of democratic equality 
under the law. This history of common USER ownership of these untitled properties has 
been recognized in what is referred as the Public Trust Doctrine.

The Public Trust Doctrine is an axiom of the recognition that the untitled fish, 
wildlife, and water properties be managed for the peoples common use. It was 
developed, evolved, and honed by its travel through centuries of time and various 
societies, that is why its purposes must be continued in light of changing history of 
regulations developing by agencies and court interpretations. But the thread of equality 
of common USE must not be broken by a priority of USERS.

The Alaska Constitution Article VIII Natural Resources explicitly reflects the 
Public Trust Doctrine mandate of equal protection of the law for USER of the fish, 
wildlife, and water as a common property resource. Section 3 “Common Use.” “Where 
ever occurring in their natural state fish, wildlife, and waters are reserved to the people 
for common use" is a pure axiom of such a public trust.

Section 4 Sustained Yield. Fish, forest, wildlife, grass lands and all other 
replenishable resources belonging to the State shall be utilized, developed, and 
maintained on the sustained yield principle, subject to preferences among beneficial 
USES”

Here in lies an oxymoron that creates confusion for those who do not wish to 
understand nor except that thread, of equal protection for all USERS, that ties together all 
Sections of Article VIII.

There can and will be Selective preferences among the beneficial USES of the 
common property fish, wildlife, and waters resources. Example: Subsistence, personal 
use and sport fisheries; all of which are recognized as personal common consumptive 
USES, which are specifically identified by methods, means, bag limits, species, 
availability, etc. But whenever or where ever, each such specific USES are selected for 
preference, then All USERS must be awarded their equal rights of consideration to 
participate in the harvest of these common use property' public trust resources.

This equality as USERS is further provided by Section 15. No exclusive right or 
special privilege of fishery shall be created or authorized in the natural waters of the 
State’’ and Section 17 “Laws and regulations governing the use or disposal of natural 
resources shall apply equally to all persons.’’

Alaska Constitution Article VIII is recognized by constitutional scholars as the 
best Natural Resources provision in the Nation. Members of the Constitutional

To all whom it may concern:



Convention spent more time on Article VIII than they did on the rest of the Constitution. 
The main thrust of Article VIII is that Alaska’s public resources are to be used by and for 
the common benefit of All of the people.

“Although 3, 15 & 17 vary in expression , they share at least one meaning; 
exclusive or special privileges to take fish and wildlife are prohibited in the use of natural 
resources subject to the disposition of the state.” Still further the constitutional 
Convention stated: “This section (15) is intended to serve as a substitute for the 
provision, prohibiting the several right of fisheries in the White Act.” “Instead of using 
the terminology of the Act, the purpose sought by it are given expression in a prohibition 
of exclusive right or special privileges of any person to the fisheries of the State."

In both the United States and Alaska Constitutions we find provisions of the 
public trust responsibility and further fortify the equal rights of USERS of the common 
property fish, wildlife, and water resource.

The Constitution of Alaska Article I Declaration of Rights: Section 1 Inherent 
Rights: This Constitution is dedicated to the principles that all persons have a natural 
right to life, liberty, the pursuit of happiness, and the enjoyment of the rewards of their 
own industry; that all persons are equal and entitled to equal rights, opportunities and 
protection under the law; and that all persons have corresponding obligation to the people 
and to the State.”

In opposition to the Subsistence priority for rural residents, Alaska Supreme 
Court Justice Moore stated: “This is an equal protection case, and an easy one at that.” 

Therefore in a rare show of openness, responsibility and ‘corresponding 
obligation to the people and the State’; I challenge, the secretly seven to submit in their 
proposed constitutional amendment the following addendum to “Article I Inherent 
Rights” ‘...that all persons are equal and entitled to equal rights, opportunities, and 
protection under the law [addendum: except as the Legislature may wish to deny these 
rights and selectively impose priority classes of USERS of Alaska's fish, wildlife, and 
waters public trust resources.]

I also challenge our esteemed congressional delegation, who pleads an ability to 
only selectively amend ANILCA, to submit such a companion phrase for the US 
Constitution Article XIV “No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States: nor shall anv State depriv e 
anv person of life, liberty, or (property)., .[(addendum) except as when Congress may 
wish to deny such protection and selectively impose priority classes of USERS of 
Alaska’s fish, wildlife, and waters public trust properties.]
(Footnote) This denial of equal protection under the law explicitly includes All residents 
of specifically named cities of Anchorage, Fairbanks, Ketchikan, and Juneau and thereby 
the sovereign State of Alaska is shorn of its equal footing status with the other states of 
the Union.

Court reversals of congressional and federal attempts to deny equal footing status 
is well documented: Wyoming v. Race Horse cite 163 US 514 (Enclosure I) presents a 
number of such attempts to deny, by federal acts, the equal footing clause to sovereign 
slates; and pertinate information is quoted in brief as follows: "The power of a state to 
control and regulate the taking of game can not be questioned.”



“This argument indicates at once the conflict between the right to hunt in the 
unoccupied land, with in hunting districts and the assertion of power to exercise of the — 
privilege in question in the state of Wyoming is in defiance of its laws”

The act which admitted Wyoming into the Union, as we have said expressly 
declared that state should have all the powers of the other states of the Union.”

“It was held that the shores of navigable waters and the soil under them were not 
granted by the Constitution of the United States, and hence the jurisdiction exercised 
there over by the Federal government, before the formation of the new state, was held 
temporarily and in trust for the new state to be there after created, and that such state 
when created, by virtue of its being, possessed the same rights and, jurisdiction as had the 
original states.” “The courts declared that to refuse to concede to Alabama sovereignty 
and jurisdiction over all territory within its limits would be to deny that Alabama has 
been admitted into the Union on an equal footing with the original states."

" In considering this act of Congress...it is unnecessary to institute any 
examination or criticism as to its legitimate meaning or operation or binding authority, 
further than to affirm that it could have no effect to restrict the new state as an 
independent sovereign government nor inhibit or diminish its perfect equality with the 
other members of the confederacy with which it was to be associated.”

“Whatever the limitation upon her powers as a government whilst a territory' 
condition, whether from.... legislation of Congress, it ceased to have any operative force 
except as voluntarily adopted by her, after she became a state of the Union." “On her 
admission she at once became entitled to and possessed of all tne rights of dominion and 
sovereignty which belong to the original states." "She was admitted, and could be 
admitted, only on the same footing with them... Equality of the constitutional right and 
power is the condition of all the states of the Union old and new."

“And it was held that a clause in the act of admitting California into the Union 
which provided that the navigable waters within the state shall be free to citizens of the 
United States, in no way impaired the power which the state could exercise over the 
subject if the clause in question had no existence.” “The act admitting California 
declared that she is admitted into the Union on an equal footing with the original stales in 
all respects whatever.” “She was not, therefore sh m by the clause as to navigable water, 
within t er limits, of any of the powers which the c riginal states possessed over such 
waters within their limits.”

How do these above quoted decisions relate to the mandate of federal 
management imposed by Congress in their enactment of Title VIV of ANILCA? The 
Federal Government has argued on several issues their supremacy right to impose this 
rural residency discrimination on USERS on public land within the limits of sovereign 
State of Alaska. This by fact and intent impinges upon the States sovereign servitude 
responsibility to manage Alaska’s fish, wildlife, and water public trust resource and there 
with denies her people and State the equal footing of the other states.

The federal government rightly claim that those dedicated lands such as National 
Parks, reserves, forests, etc.. are set aside for special purposes that requires compatible 
management of the fish, wildlife, and waters. This argument is a slender reed when 
viewed in the context of the Alaska Constitution recognition of such preferences of 
beneficial USES. But the mandate of ANILCA is in fact a federal oversight authority



demanding the imposition of a certain class of (intrastate rural residents) priority USERS 
of these common property fish, wildlife, and waters public trust resource. This —
imposition of such a factional and intentional denial of the protection of the privileges 
and immunities and the equal protection of life, liberty and property has no president in 
the police powers of the State sovereignty. All such attempts have been struck down by 
courts as violation of Articles IV, V, X, and XIV of the US Constitution.

The federal authorities used a two prong attack, on Alaska’s right to manage the 
fish, wildlife, and waters within its limits, by contending that it can claim federal 
authority by reserved water rights and over navigable waters of the federal public lands 
reserved within the limits of Alaska.

1. The reserved water rights of these National Parks, reserves, forest, etc.. are of 
a commendable and viable concern to protect their purpose, but to use this as 
a claim of federal supremacy over the states servitude responsibility to 
manage these fish, wildlife, and waters becomes a sham when viewed in the 
proper prospective and recognized purpose:

“Water Resource Management” “A Case Book in Law and Public Policy” 
(quote), “The United States follows state water law in appropriating water rights, but 
when it is unable to comply with the provisions of the law and still carry out federal 
purposes, state law may be preempted. The policy debate is over how vigorously the 
Executive will act in asserting preemption.”

[“Consider several possible federal needs for water. In which cases do reserved 
rights exist? In which must the government proceed to acquire water rights entirely 
according to state law? In which may aspects of state law be avoided in order to acquire 
water rights.?

1. The Department of Defense needs water to serve barracks built on a military 
reservation.

2. The Forest Service seeks in stream flow rights for fish and wildlife purpose in 
a national forest, but state law does not recognize in stream flows as a 
beneficial use.

3. The Park Service seeks to convert state-permitted agricultural rights it 
purchased from a farmer to in stream flow rights for a national park, but the 
state law allows in stream flow rights to be held only by a state agency.

4. The Bureau of Land Management (B.L.M.) seeks water rights to maintain a 
fishery in a stream on unreserved lands in a state that does not recognize in 
stream flows as a beneficial use.] (Enclosure II Water Resource Management)

The Alaska Constitution Title VIII Section 13 “...an appropriation of water shall 
be limited to stated purposes and subject to preferences among beneficial uses, 
concurrent or otherwise as prescribed by law, and to the general reservation of sh and 
wildlife.”

So there is no conceptual conflict with the responsible federal need for reserved 
water rights on these public lands, and the need of in stream flows for the general 
reservation of fish and wildlife as is mandated, This is the same constitution that was 
required by the Alaska Statehood Compact to prove the state - “has made an adequate



provisions for the administration, management, and conservation of said resources in the 
broad national interest.” To make reserved water rights the scapegoat of federal claim of 
management, not of preference USES, but of priority USERS of Alaska’s fish and 
wildlife, and waters public trust resources; is just another naked attack on Alaska’s right 
of equal footing and its people’s life, liberty and property rights of equality under the 
law.

This same federal attack is also aimed at those navigable waters that are on or 
flow through such federal lands that lie within Alaska limits. It shows a repeated lack of 
federal respect for the equal footing right of the State and, therefore, the state’s citizens.

The Alaska Statehood Compact explicitly provides: “The Submerged Lands Act 
of 1953...shall be applicable to the State of Alaska and the said State shall have the same 
rights as do existing states thereunder.” [“Submerged Lands Act” Title II "Section 3 
Right of the States”:

"(a) It is hereby determined and declared to be in the public interest that (1) title 
to and ownership of lands beneath the navigable waters within the boundaries of the 
respective States, and the natural resources within such land and waters. And (2) the right 
and power to manage, administer, lease, develop, and use the said lands and natural 
resources all in accordance with the applicable state law be, and they are hereby subject 
to the provisions hereof, recognized confirmed, established and rested in and assigned to 
the respective States.”

(b)(1) The United States hereby releases and relinquishes unto said States...all 
rights, title and interest of the United States, if any it has in and to said land, 
improvement and natural resources. (2) The United States hereby releases and 
relinquishes all claims of the United States.”

“Title I Definitions”
(e) The terms ‘natural resources’ includes without limiting the generality thereof, 

oil, gas, and all other minerals, and fish, shrimp, oysters, clams, crabs, 
lobsters, sponges, kelp, and other marine animals and plant life.] (Enclosure 
III, The Submerged Lands Act.)

It can be briefly explained that the federal government has a servitude 
responsibility to manage navigable waters for transportation and commerce. The State 
governments have a servitude responsibility to manage the natural resources within the 
submerged lands and all fish, marine animals and plant life within these navigable 
waters.

Now through Title VIII of ANILCA, Congress has shorn Alaska of its equal 
footing rights and the State’s citizens are denied their constitutional right of equality 
under the laws.

Some argue that the Alaska Statehood Compact’s provisions promising the State 
management authority of its fish and wildlife was an act of Congress arid it can also be 
taken thereof.

I will, in reply, argue that Title VIII of ANILCA, did not, in fact and effects, 
mandate the management of beneficial USES but instead it mandates the priority of a 
restricted class of USERS to participate in the harvest of these common property fish, 
wildlife and waters public trust resource.



If the people are so lackadaisical as to accept such politically motivated, 
imperialistic action, there still remains the fact that the Statehood Compact also provided 
that: "The Submerged Lands Act - shall be applicable to the State of Alaska and the said 
State shall have the same rights as do existing States thereunder.” If the same 
imperialistic implications exist - that what Congress gives, they can also take away 
then under the Constitutions provision of State sovereignty equal footing rights, it must 
follow that all other States would also lose their resource management authority as 
provided by said Submerged Lands Act.

The supremacy of the federal government also cannot subjugate the police 
powers of a sovereign State as delegated by US Constitution Article X; by an act of 
Congress such as Title VIII ANILCA.

I find that: Governor Knowles in delivering on past political promises to his 
supporters, Speaker Gail Phillips by laying foundations of future political aspirations, 
and former Governor Jay Hammond’s arrogant statement to shame Alaskans into giving 
up their principles of fairness for his idea of acceptable discrimination are personal 
positions; that further clouds the task force’s amendment product, hatched in secret of 
purpose and shows an irresponsible disregard for the Alaska Constitution’s provision 
"that all persons have corresponding obligations to the people and to the State."

I would still hope that instead of the acceptance o f ‘politically correct’ (?) 
positions, the incentive would instead be to protect the equal rights under the law for all 
people. Instead of accepting excuses that our Congressional delegation are inept at 
changing the prejudices and inequities of Title VIII ANILCA, we should look to the 
findings of the Alaska Supreme Court as the most important guide to the State’s legal 
position.

Some of the findings are as follows:
(1) “State control merely for the sake of control is a questionable goal when the 

terms infringe upon the open access values of Article VIII." (Enclosure IV, 
McDowell v. State of Alaska 1989)

(2) "We note that several other jurisdictions have struck down intrastate 
residential preferences in fish and game statutes.” “These authorities support 
our view that the equal access clauses of .Article VIII, which are special ty pes 
of equal protection guarantee, bar the residential discrimination imposed in 
this case.” (McDowell v. State of Alaska, 1989)

(3) “The common right, which one individual of die whole community is entitled 
to enjoy as much as another, cannot be made by law, the exclusive privilege 
of the people of a certain class or section upon terms that do rot apply to the 
whole people alike." "This right which one individual has in common with 
every other individual in the community to take and use fish and game, ferae 
naturae, is one that has existed from the remotest times, and although at one 
time in England after the Norman Conquest the right to take fish and game 
was claimed a royal prerogative to the exclusion of the people, it was restored 
to them by the Barons at Runnymede in 1215 and was declared in the great 
(Magna) Charter which they wrested from King John." “(McDowell quoted 
from Lewis v. State 110 Arizona 204)’’



“These rights were confirmed and established ever after in England by acts of 
Parliament, and they have come down to us from the laws of England and — 
may be regarded as a common heritage of the English speaking people.’’ 
“(McDowell, also see Parker v. People - 111 111 581; Greer v. Conn 161 US 
519; Martin v. Waddell 41 US)”

(4) “Where the necessity for the preservation of wild game and fish exists in 
certain territories of the State, that territory may be segregated for the purpose 
of regulating the right to taking game and fish therein; but the privilege of 
taking and using same must be extended to the people of the State outside of 
the territory upon the same terms that are given to those who are residents of 
the territory embraced in the legislation.” “(McDowell also see Hayes v. 
Territory 2 Wash T 286; State v. Higgins 51SC51; and Harper v. Galloway 58 
Fla 253)’’

(5) Alaska Supreme Court Judge Moore “This is an equal protection case, and an 
easy one at that." “Article I Section 1 of the Alaska Constitution provides 
that 'all persons...are entitled to equal rights, opportunities and protection 
under the law...” “The Alaska Constitution has a similar clause specifically 
concerning natural resources." Article VIII section 17 the Uniform 
Application Clause, ' provides that laws and regulations governing the use 
and disposal of natural resources shall apply equally to all persons similarly 
situated with reference to the subject matter and purpose to be served by the 
law or regulation’.’’ (McDowell)

(6) "In Owsichek v. State (Alaska 1988) we observed that Article VIII provisions 
were designed to ensure to the public the broadest possible access to wildlife.” 
We noted that “the common use clause imposes upon the State a trust duty to 
manage the fish, wildlife and water resources of the State for the benefit of 
All the People.” “(emphasis added)” “A minimum requirement of this duty
is a prohibition against any...special privileges" (McDowell).

(7) "In State v. Ostrosky (Alaska 1983), we observed that the common use and no 
exclusive right of fishery clauses reflect ‘anti-exclusionist values’."
(McDowell)

(8) (The following comments are excerpts from Anchorage Daily News article 
related to sovereign edicts over regulatory to manage Alaska’s common 
property' fish, wildlife and waters public trust resources: (Enclosure V) The 
US Supreme Court...refused to address a conflict between a federal appeals 
court and Alaska's Supreme Court over whether the state or federal 
government has the highest regulatory authority over hunting and fishing 
along Alaska’s waterways. The justices, without making any comments, let 
stand an Alaska Supreme Court ruling that said the State - not the Federal 
Government - has regulatory authority over subsistence hunting and fishing.
The case...dates back to an incident...on Naked Island in Prince William 
Sound. Michael Totemoff ...was convicted of illegally hunting deer with a 
spotlight off the island. He challenged his conviction, and based his legal 
case in part on what he said was the state's lack of authority to regulate his 
conduct in navigable waters. The Alaska Supreme Court upheld Totemoff s



conviction, ruling that state game laws applied to his conduct. “We are not 
obligated to follow (the Ninth Circuit Court’s ruling) since this court is not — 
bound by decisions of federal courts other than the United State’s Supreme 
Court" the Alaska Court said. “For a number of reasons... the federal 
government has no authority to regulate hunting and fishing in Alaska’s 
navigable waters", it added.] (Enclosure V, Anchorage Daily News article)

(9) “Despite repeated legal challenges to and multiple revisions of subsistence 
laws, ‘subsistence USES’ have long been defined in terms o f ‘customary and 
traditional USES’. “Accordingly we consistently have interpreted ‘customary 
and traditional’ to refer to ‘USES’ rather than ‘USERS’.” State v. Morrv 
1992; McDowell v. State: Madison (reference Payton v State of Alaska 1997) 
(Enclosure VI Payton v. State of Alaska)

Customs and traditions are important heritages of different peoples, but when 
they invoke prejudice they are merely demands of special privileges for some and destroy 
equality among All the people.

All past history shows that Title VIII ANILCA federal management oversight 
authority continues no matter what the State may do to comply. It was this blackmail 
purpose that resulted when Senator Stevens told the Alaska legislators that if they did not 
pass a subsistence priority statute, then Congress would. He then went before Congress 
and declared that this was what Alaska wanted. It was his devious purpose of supporting 
Title VIII ANILCA which resulted in the federal mandated oversight that unilaterally 
denies Alaskans its equal footing right to manage the State common property fish, 
wildlife and waters public trust resources.

As further proof of the foolish expectations for, a return of true State fish, 
wildlife, and water resource management authority, from the proposed discriminatory 
amendment to our “Common Use” and No exclusive right or special privilege clause of 
Alaska’s Constitution; I provide the following results from a meeting between Bruce 
Botelho (Governor Knowles appointed Attorney General) and over 20 Alaska 
Legislators.

(Enclosure VIII)

Speaker Phillips:
Bruce, time and time again, we have been told that if Alaska comes into compliance with 
the federal law, that we will be guaranteed the right to manage our fish and game 
resources again, or at least manage them with the least amount of federal interference. 
However, you will recall that when the...the same promises were made to us when we 
reassumed management of the walrus under the Marine Mammal Protection Act. And 
once we had that, then the management was forced...we were forced return walrus 
management to the federal government due to continued harassment by the federal 
government. Do we have any kind of guarantees whatsoever, that if we were to take 
action, whether it be to come into compliance as has been stated, or to reach some kind 
of compromise, or to come up with some kind of solution, do we have any guarantee



whatsoever that the federal government will pull out and take us out from under this 
threat of their interfering with our management? —
Bruce Botelho:
Madam Chairman, it’s a difficult question to answer. I don’t think there is an absolute 
guarantee and I think that Senator Taylor is correct when he has identified one aspect, 1 
think, very important, sometimes overlooked, which is that when we talk about a 
constitutional amendment and subsidiary laws bringing the state’s laws consistent with 
ANILCA, it does mean, obviously, that -  maybe not so obviously -  that fish and game 
managers would be state managers, setting guidelines. But it does not eliminate federal 
government oversight. ANILCA, by its terms, provides for any aggrieved citizen or 
person -  not limited to citizen -  to seek recourse ultimately in U.S. District Court, and to 
the extent that there is no resolution, the federal district court retains the right to fashion 
relief. And that would occur, does occur now, and would occur also with a constitutional 
amendment. The effect of a constitutional amendment found to be consistent with 
ANILCA, simply means, and it’s an important simple, that it would be state fish and 
game managers managing the fish and wildlife resources within the boundaries of 
Alaska. But it does not mean there’s no federal oversight.
Speaker Phillips:
So, just to clarify...could 1 just verify and clarify your response. We could take any kind 
of action we wanted in the state of Alaska. We could do arything we want to try to come 
into compliance...to meet the federal compliance and that'still does not guarantee us. that 
we would have the rights to manage our fish and game resources, regardless of what we 
do.
Bruce Bothelo:
If I’ve not been clear, Madam Chairman, we do have the right to manage. We are 
subject, how-ever, to federal court oversight by ANILCA. Whatever changes we make 
that bring us into compliance, the actions of our state government would be subject to a 
person challenging our... the propriety of our management under the guidelines of 
ANILCA. That is, whether we have in fact satisfied the rural subsistence priority found 
in Title 8.
Speaker Phillips:
What are we wasting time for, then?

Representative Bunde:
Well, I tend to oversimplify things, but to me that says that the state can manage, as long 
as they do it the way the federal government tells them to. In other words, the state 
managers do the talking, but the feds pull the strings.
Senator Taylor:
A puppet.

Senator Halford:



So a constitutional amendment, absent changes in ANILCA, is not a solution?
Bruce Botelho:
I have not said that though I would believe my—well, let me restate that is a correct 
assumption of my view. I think there are changes to ANILCA -  the solution lies in a 
combination of a constitutional amendment and certain changes to ANILCA.
Senator Halford:
Could the solution lie with changes to ANILCA without the constitutional amendment? 
Bruce Botelho:
I believe that there is no solution that can be found that rests solely on changes to 
ANILCA.
Senator Halford:
Politically or substantively?
Bruce Botelho:
Politically.
t

Senator Halford:
Isn’t it kind of an insidious thing though? I mean it starts out with subsistence 
management and that’s all that’s provided for in the federal law, but as you manage for 
subsistence, then you manage the other conflict. So, it’s not something I think that 
happens all at once even it you -  you know I think it happens insidiously and it grows as 
it goes, because the federal law doesn’t provide for management of fish and game, it 
provides for management of subsistence, but in order to manage the subsistence harvest, 
you have to cut off and deal with other harvests in conflict. So eventually, you get 
further and further into the management of every other use, and maybe even some non 
use areas - maybe some development areas as well.
Bruce Botelho:
Both that in terms of the expansion through the species, but also expansion 
geographically, whatever the outcome in Katie John in terms of navigable waters, we 
have separate related question in terms of management of species which passed between 
public and non public lands and the ability to regulate off public lands to make sure that 
the species are available to satisfy subsistence on public lands.
Senator Halford:
That’s my comment. My question goes back to Katie John and the probable outcome. It 
seems that the -  you.know we have lot of other states that are on our side on navigational 
servitude. We have lots of arguments and lots of history to win that portion of the case, 
but what about federal reserve water rights. Isn’t that the place where we can lose in 
pan and be variable based on a whole bunch of further determinations down the road? 
Joanne Grace:
Yes, I think -  I think it s going to be harder for the court to base its decision on that 
because what the court would essentially be saying is if the United States has any 
interest, no matter how small in the water, that that converts the entire waterway into 
public lands. It’s an absurd result because essentially we’ll convert all lands and waters 
in Alaska into public lands. For example, we are just before the Ninth Circuit that it 
would -  we argued this in the context of an absurd result. All lands in Alaska patented
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after the year 1890 are conveyed subject to (indisc.) and easements (indisc.). That is an 
interest that the United States holds in all lands they’ve patented after 1S90 (indisc.). So- 
we argued that (indisc.) tend to any tiny interest of the United States to convert back 
areas of land and water into public lands. So I think that it’s going to be pretty difficult 
for the court to base its decision on federal reserve water rights, but if the court does, 
then we’re looking at a waterway by waterway determination or maybe a reservation 
system by reservation system of determination of whether the United States has the 
waterway.
Senator Halford:
But don’t you think that’s -  1 mean do you think they’ll go back to navigational servitude 
or you think there is any chance that they will? I mean that one seems to go even further 
back into the...
Joanne Grace:
There’s never been a decision that said a navigational servitude is a property interest and 
I think the Supreme Court has been -  in power of the federal government (indisc.). So it 
would be -  it would surprise me if the Ninth Circuit would rule that way just because the 
concept is so odd. But (indisc.), I guess don’t feel really comfortable predicting what 
they’ll do.
Bruce Botelho:
That might be something to elaborate on very briefly and that is to say that in virtualK 
every case presented to the Ninth Circuit, the Ninth Circuit has favored the subsistence 
use over adverse interest, frequently the state of Alaska.

This meeting is reminiscent of the same lame brain solutions and 
Administration’s propagandized attempts to sell the same illusionary state management 
control, discussed before the special Legislative session in 1990,

During both periods, there appears, the Governor’s willingness to continue to 
support the impingement against the rights of All the peoples; and their right of equal 
consideration in the harvest of Alaska’s common property fish, wildlife and wildlife 
public trust resources. To illustrate this relentless subjugation of equal footing as granted 
all of the other states; and to tie together this continuous attitude, I enter the dissertation 
that I wrote in response to the 1990 special Legislative session (Enclosure VIII), "State 
Control Management of Alaska’s Fish and Wildlife, Illusionary or Fact?"

It is of related importance to note that in the above referenced dissertation; (i.e. 
Enclosure VIII), I referenced the effect of, the Gulkana River 1987 US District Court 
decisions, on the States ownership of our navigable waters and therewith the 
management of Alaska’s fisheries as provided by the Submerged Lands Act.

This decision (Gulkana River Enclosure IX) established the broadest 
interpretation - susceptibility to transportation - as to the determination of navigable 
waters, by a federal court. Therefore, Alaska gained title to millions of acres of 
submerged lands and the State management authority of the fish in an estimated 100.QUO 
to 180,000 miles of navigable water as provided by the Submerged Lands Act and the 
equal footing provision Article IV US Constitution.

Some of the pertinent quotes from the Gulkana River case are:



“ 1. Navigable Waters 36(1) Title to beds of navigable inland water bodies in 
Alaska passed from the United States to Alaska when Alaska entered the Union; ~ 
therefore, beds of navigable waterbodies in Alaska were not available for selection or 
changeable to either Alaska Native Claims Settlement Acts or the Alaska Statehood Act 
entitlements."

“This case raises difficult questions concerning application of the well settled 
principles that a state is vested with title to the beds underlying navigable waterbodies at 
the time the state enters the Union."

“However under the ‘equal footing doctrine’, see Pollard’s v Hagan ...and its 
codification in the Submerged Lands Act of 1953, title to the beds of navigable inland 
waterbodies passes from the Untied States when the state enters the Union."

“Because title to the beds of navigable waterbodies passed automatically to 
Alaska at the time of statehood, they are neither available for selection nor chargeable to 
either the ANCSA or the Statehood entitlements.” (See generally 43 USC 1602 (e) 1610 
- 1611, 1631 and 48 USC prec. 21 Sec. 6 (a) and (b).)

"American courts adopted the English common law principle that navigable 
waterbodies are held by the sovereign in trust for the public.” “In Martin v 
Waddell...the Supreme Court found that the title navigable waterbodies in the former 
colonies, formerly held by the King of England in trust for the public pursuant to the 
common law doctrine of navigable waterbodies, was by virtue of the Revolution rested in 
the States."

"Other consideration unique to the American system of government came into 
play when applying the doctrine of title navigability to waterbodies lying outside the 
original 13 colonies.” “Under the equal footing doctrine, new states have the same 
rights, sovereignty and jurisdiction as the original states possess within their respective 
borders.”

“Under the Americanized version of common law doctrine of navigability, by 
virtue of the rights gained in the Revolution and confirmed by the Constitution, it is the 
state, as opposed to the federal government, which hold title in public trust of'public 
waterbodies’ and it is through application of the definition of navigability that the 
determinations made of which waterbodies are public and which tire not."

“The purpose then of the equal footing doctrine as applied to questions of title 
navigability is to ensure that all states are rested with the same right of safeguarding 
'public’, that is ‘navigable waterbodies’." (emphasis added)

As can be readily seen this Gulkana River federal court decision is very repetitive 
in it’s references to the equal footing right of the State of Alaska; which would include 
the public trust title to and management authority of the submerged lands and the 
fisheries of all of the navigable waters within Alaska.

It has been my long time observation that State officials have continually 
displayed an apathy of appreciation of the value of this Gulkana River decision. They 
ignore the public citizens’ struggle who wrestled the title to millions of acres of 
submerged lands and therewith the management of all of the fisheries in the States 
navigable waters. At that time federal opposition, also included Alaska’s congressional 
delegation, and now for political positioning, they again demand that a passive public



accept an unconstitutional proposed amendment to vote away their Constitutional 
protection of "life, liberty, and property” and the equal protection “under the law”. —

In this instance such an amendment would impinge not only on the Statehood 
Compact, Alaska Constitution Article I Section 7 Inherent Rights, and Article VIII 
Natural Resources; but also the US Constitution Article IV privilege and immunities, 
Article X States police powers and Article XIV life, liberty and property equal protection 
clauses.

I find that the Administrations irresponsible action in dropping, with prejudice, 
their opposition to parts of the Katie John case (the sanction of federal management) 
should raise the question of its (the Governor) purpose and position on the question of 
navigability State servitude title; if they are willing to vacate this right of equal footing of 
State management authority, by subjugating it under the proposed Constitutional 
amendment.

With such a voluntary subjugation the question of state title of navigable 
servitude, management authority can then be viewed as an issue that is moot.

In a true democracy the decision to subjugate a persons inherent rights of equality 
under the law must be of an individuals own volition. Then right to life, liberty and 
property cannot be made the preview of the vote of a majority. There are many who 
would deny the right of all people just to obtain privileges for their own purposes. This 
demand for personal privileges results in the automatic imbalance on the scale of justice.

Therefore I find that such a rear ended assault on these constitutionally protected 
nghts of All citizens, are not a proper subject for a vote by majority of Alaskans. It is 
only the preview of the people of the Nation as a whole; and then only when presented as 
an honestly open, unclouded presentation of all of these most important rights of equal 
protection under the law and through the appropriate lawful process.

In support of this position, I present the following references:
(Enclosure X State v Julow; Supreme Court of Missouri)
“A citizen cannot be deprived of a right secured by the Constitution by a statute 

passed as a police regulation."
“...the 5th amendment of the constitution of the United States, providing, among 

other things, “nor deprived of life, liberty or property without due process of law." "In 
section 30, supra, as well as in the section in the federal constitution just recited, it will 
be noted that the rights of life, liberty, and property are grouped together in the same 
sentence; they constitute a trinity of rights, and each, as opposed to unlawful deprivation 
thereof, is of equal constitutional importance.” “With each of those rights, under 
operation of a familiar principle, every auxiliary right, every attribute necessary to make 
the principal right effectual and valuable in its most extensile sense, pass as incidents of 
the original grant.” “The rights thus guaranteed are something more than the mere 
privileges of locomotion; the guaranty is the negation of arbitrary power in every form 
which results in a deprivation of a right."

"These terms: “life”, “liberty," and "property,” are representative terms, and 
cover every right to which a member of the body politic is entitled under the law."
“Within their comprehensive scope are embraced the right of self-defense, freedom of 
speech, religious and political freedom, exemption from arbitrary arrests, the right to bu> 
and sell as others may, - all our liberties, personal, civil, and political - in short, all that



makes life worth living; and of none of these liberties can any one be deprived except by 
due process of law.” “Now, as before stated, each of the rights heretofore mentioned — 
carries with it, as its natural and necessary coincident, all that effectuates and renders 
complete the full, unrestrained enjoyment of that right.”

“The ‘law of the land’ and ‘due process of law’ are the legal equivalents of each 
other." Touching this topic, a distinguished jurist observes: “Perhaps no definition is 
more often quoted than that given by Mr. Webster in the Dartmouth College Case: ‘By 
the law of the land is most clearly intended the general law, a law which hears before it 
condemns, which proceeds upon inquiry and renders judgement only after trial,’ ‘The 
meaning is that every citizen shall hold his life, liberty, property, and immunities, under 
the protection of the general rules which govern society.’ ‘Everything which may pass 
under the form of an enactment is not, therefore, to be considered the law of the land.” 
“Cooley, Const. Lim. (6lh Ed.) 431. Comstock, J., when discussing a constitutional 
prohibition, such as ours, said: ‘No doubt, it seems to me, can be admitted to the meaning 
of these provisions.’ ‘To say, as has been suggested, that ‘the law of the land' or ‘due 
process of law’ may mean the very act of legislation which deprives the citizen of his 
rights, privileges, or property, leads to a simple absurdity’. ‘The constitution would then 
mean that no person shall be deprived of his property or rights unless the legislature shall 
pass a law to effectuate the wrong; and this would be throwing restraint entirely away. *
* * Where rights of property are admitted to exist the legislature cannot say they shall 
exist no longer; nor will it make any difference although a process and a tribunal are 
appointed to execute sentence’.” “If this is the ‘law of the land’, and ‘due process of 
law’ within the meaning of the constitution, then the legislature is omnipotent.’ ‘It may, 
under the same interpretation, pass a law to take away liberty of life without a pre­
existing cause, appointing judicial and executive agencies to execute its will.’ ‘Property 
is placed by the constitution in the same category with ‘liberty and life’.’’ Wynehamer v 
People, 13 N.Y. 37S. Here, the law under review declares that to be a crime which 
consists alone in the exercise of a constitutional right, to wit, that of terminating a 
contract, - one of the essential attributes of property, indeed property itself, under 
preceding definitions. Brought to the bar of a court on such a charge, the accused would 
have been prejudiced in so far as the criminality of the act charged is concerned." “No 
question could there be made or admitted as to the quality of the act.” “That would have 
been settled by the previous legislative declaration, and it would only remain to find the 
fact as charged in order to declare the guilt as charged.” “But the fact as charged, as 
already seen, is not a crime, and will not be a crime so long as constitutional prohibitions 
are respected and enforced." “If an owner, etc., obeys the law on which this prosecution 
rests, he is thereby deprived of a right and a liberty to contract or terminate a contract, as 
all others may; if he disobeys it, then he is punished for the performance of an act wholK 
innocent, unless, indeed, the doing of such an act, guaranteed by the organic law, - the 
exercise of a right of which the legislature is forbidden to deprive him, - can by that bod> 
be conclusively pronounced criminal.” “We deny the power of the legislature to do this, 
to brand as an offense that which the constitution designated and declares to be a right, 
and therefore as innocent act; and consequently we hold that the statute which professes 
to exert such a power is nothing more or less that a “legislative judgement,” and an 
attempt to deprive all who are included within it’s terms of a constitutional right without



due process oflaw." “A statute would not be constitutional which should select 
particular individuals from a class or locality and subject them to peculiar rules, or 
impose upon them special obligations or burdens, from which others in the same class or 
locality are exempt. * * * Everyone has a right to demand that he be governed by general 
rules, and a special statute which, without his consent, singles his case out as one to be 
regulated by a different law from that which is applied in similar cases would not be 
legitimate legislation, but would be such an arbitrary mandate as is not within the 
province of free government.” “Cooley, Const. Lim. 391.” “The legislature may 
legislate in regard to a class of persons, but they cannot take what may be termed a 
natural class of person, split that class in two, and then arbitrarily designate the 
dissevered fractions of the original unit as two classes and enact different rules for the 
government of each.” “This would be a mere arbitrary classification, without any basis 
of reason on which to rest, and would resemble a classification of men by the color of 
their hair or other individual peculiarities, something not competent for the legislature to 
do.”

“The litigated statute is also in conflict with section 1, an. 14, of the federal 
constitution, aforesaid, forbidding that “any state deprive any person of life, liberty, or 
property without due process of law," as to which the same considerations as heretofore 
announced apply.”

“Nor can the statute escape censure by assuming the label of a "police 
regulation.” It has none of the elements or attributes which pertain to such a regulation, 
for it does not, in terms or by implication, promote or tend to promote the public health, 
welfare, comfort, or safety; and if it did, the state would not be allowed, under the guise 
and pretence of a police regulation, to encroach or trample upon any of the just rights of 
the citizen, which the constitution intended to secure against diminution or abridgment.”

“In conclusion it may be said that there is a broad distinction between the 
invasion of a right conferred by the constitution, to wit, a right of property, carrying with 
it, as we have seen, all the liberties, attributes, and coincident rights, and those rights 
which are the mere creatures of legislative gratuity, where the legislature granting a 
privilege or bestowing a bounty may, of course, as no constitutional right in involved, 
prescribe the conditions upon which the privilege may be exercised or the bounty be 
obtained.”

I charge that those politicians who would amend, Alaska's Constitution, to 
eliminate open, equal access to ALL USERS of the States fish, wildlife, and waters 
common property resource; are in fact impinging on the Nations Constitutional 
provisions of equal protection under the law. As long as they can momentarily deliver 
on a political promise, they care not of their denial of this equal protection to a segment 
of citizens who must spend time, effort, and money to gain back their inherent right to 
life, liberty, and property. The politician can then claim they tried to deliver on those 
self interest commitments, without any thought or obligation of responsibility to those 
public rights of all persons.

It is because of such irresponsible political attitudes that the courts have 
consistently found that the Constitutional rights cannot be impinged upon by submitting 
to a vote, one’s right to life, liberty, and property.



In a more recent case, the Colorado Supreme Court ruled, "Ones right to life, 
liberty and property...and other fundamental rights may not be submitted to a vote; they— 
depend on the outcome of no election.” (Enclosure XI, attachment (a))

In addressing this case (Enclosure XI, Roy Romer, Governor of Colorado v. 
Richard Evans 1996) the US Supreme Court found the following:

"One century ago the first Justice Harlan admonished this Court that the 
Constitution ‘neither knows or tolerates classes among citizens.’” "Unheeded then, these 
words now are understood to state a commitment to the law’s neutrality where the rights 
of persons are at stake." "The Equal Protection Clause enforces this principle and today 
requires us to hold invalid a provision of Colorado’s Constitution."

"Colorado’s state and municipal laws typify this emerging tradition of statutory 
protection and follow a constitutional pattern."

"These statutes and ordinances also depart from the common law by enumerating 
the group or persons within their ambit of protection." "Enumeration is the essential 
device used to make the duty not to discriminate concrete and to provide guidance for 
those who must comply.” “...it’s sheer breath is so discontinuous with reasons offered 
for it that the amendment seems inexplicable by anything but animus toward a class that 
it affects; it lacks rational relationship to legitimate state interest." "...even in the 
ordinary equal protection case calling for the most deferential of standards, we insist on 
knowing the relation between the classification adopted and the object to be attained."
"By requiring that the classification bear a rational relationship to the independent and 
legitimate legislative end, we ensure that classification are not drawn for the purpose of 
disadvantaging the group burdened by the law.”

“Amendment... confounds this normal process of judicial review. "It is at once 
too narrow and too broad.” “It identifies persons by a single trait and then denies them 
protection across the board."

(The same thoughts were addressed in McDowell v. State; and are also imposed 
by Title VIII ANILCA.)

Further quotes from Enclosure XI:
"...discriminations of an unusual character especially suggest careful 

consideration to determine whether they are obnoxious to the constitutional provision."
"lt is not within our constitutional traditions to enact laws of this sort. Central both to the 
idea of the rule of the law and to our own Constitution’s guarantees of equal protection is 
the principle of government and each of its parts remain open on impartial terms to all 
who seek its assistance.” “Equal protection of the law is not achieved through 
indiscriminate imposition of inequalities."

"The guaranty o f ‘equal protection’ of the laws is a pledge of the protection of 
equal laws.” (Enclosure XI) “The liberty of which the fourteenth amendment forbids a 
state from depriving anyone without due process of law is something more than freedom 
from enslavement of the body or from physical restraint.” “In my judgement the words, 
'life, liberty or property’ in the fourteenth amendment should be interpreted as 
embracing every right that may be brought within judicial cognizance and therefore no 
right of that kind can be taken in violation of ‘due process of law’." (Taylor v Beckman 
20 S.C.T. 890, 1016, 178 U.S. 548, 44 LCD 1187) (Enclosure XI attachment)
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There is an even more insidious demand developing from the constitutional 
Hawed edicts of Title VIII ANILCA: Some of the growing demand for a subsistence ~  
based priority are claimed to be a right of Native heritage and as a matter of religious 
preference. There is no fault with the fundamental claims; but when the> become the 
basis for demands of any priority right, they in fact, result in discrimination based on 
ethnic identity (race) and religious preference. Such results have no place in a 
democratic society and are especially obnoxious when it denies Common Use of 
Alaska’s fish, wildlife, and waters public trust resource properties.

This preordain both a civil rights violation, as well as an equal protection cases 
I believe that I have presented a fair rationale to support the States sovereign 

public trust authority and responsibility to manage Alaska common property fish, 
wildlife, and water resources. This authority is supported by the Alaska Statehood Act. 
Submerged Lands Act, Alaska Constitution, US Constitution and a documented history 
of such authority throughout our Nation's history.

I would now add, that with the matter of the fisheries there is an additional 
argument against federal management interventions in Alaska’s anadromous fisheries 

There is no justification to trigger Title VIII ANILCA illegally mandated 
subsistence priority class of USERS. Since the total yearly persona! consumptive USES 
are less that 1 '/: percent (i.e., subsistence 007; personal use .0009, and sport fisher. 
.006) of the state total harvest of Alaska salmon; there can be no perceived shortage 
I Enclosure XII)

It appears that the demands for the priority of USERS is more of selfish 
infatuation than any reality.

Respectfully submitted.

Dale Bondurant 
HC1 Box 1197 
Soldotna. AK 99669  
Phone( 9 0 7 ) 2 6 2 - 0 8  IS
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Subsistence

I moved to Alaska when I was little and married a life long Alaskan. We are now raising third generation 
Alaskans. A subsistence preference for any class of people based on location, race, age or any other way to 
delineate a preference is wrong! The Zoebel/Permanent Fund lawsuit established that we can’t create a separate 
classs of citizen based on residency.

We must give credit to the powerful lobby effort of the Alaskan Natives. Exemptions from welfare reform; the 
inflated purchases of their land from the Exxon oil spill moneys; the new Alaskan Native Hospital which 
provides free medical service to native Americans; to the current proposal to spend Sl.l Billion on modem 
sanitation systems to connect only 8,000 homes to sewer and water lines is outrageous. As a taxpayers of 
Anchorage I resent this gross misuse of public funds. This sewer system reflects 5137,500 per home with no 
assessments or community obligations to the bonds. $137,500 is almost the average selling price of a home in 
Anchorage.

A subsistence preference has only been made an issue by Senator Ted Stevens. Why is this an issue after 20 
years of ANCSA (Alaska Native Claims Settlement Act)? What is so bad about the federal government taking 
over the fish and wildlife management? Most of Alaska is federal land or Native land with priority subsistence 
rights to Natives. All the land conveyed by the Oil Spill Council has a native subsistence priority. Maybe 
having the Feds manage Fish and Wildlife will save the state money!

In addition to Federal land and Native Corporation land (44 million acres), every Alaskan Native that could 
establish a subsistence claim to land has been granted a 160 acre Native allotment. These allotments represent 
the best hunting and fishing sites in all Alaska. BLM reports that applications for 5,721 Native Allotments 
were still pending as of September 30, 1996. On all these lands, they have a subsistence priority. Enough is 
enough.

A subsistence life style is a luxury. Who would not like living in a beautiful remote Iocat'on in a pristine 
environment, with no other responsibilities than your day to day existence. As long as Uncle Sam and the State 
of Alaska pay for all your housing, medical and education. Its a recreational lifestyle with no financial 
obligations!

We can’t stop the twentieth century from coming. No one is owed a lifestyle. When the resources and 
economic opportunities no longer can support your lifestyle, man moves. This has been true throughout mans 
evolution. The Alaska Natives must take financial responsibility for their lifestyle or move to other areas where 
there are jobs. People that give up the big-city in favor of a rural life style fully expect the cold seat of an 
outhouse.

Respectively,

)iane Blac&mith 
2755 Illiamna 
Anchorage, Alaska 99517
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Alaska Boating Association * PO Box 210430 * Anchorage Alaska 99521 
E-Mail to  loneagle@alaska.net

I am Speaking in regards to the issue that is very up-front and apparent at this time being. 
The Subsistence issue,„Constitutional Amendment consideration,,,relationship to 
ANILCA. This issue has been under debate in our great state since the 70’s and Title VIII 
of ANILCA has added another “black cloud” to an already complex, complicated issue.

What vvc feel is of most importance, to all Alaskans, is the Consitutional Amendment part 
of this issue. This group should attack this issue, up front and before anv other part of the 
issue is considered. We are being pressured by Congress to change our Constitution to 
conform to what is considered by most of us to be an unconstitutional federal statute. If 
this group wants to truly do something to resolve all the issues, it must br taken a 
piece-at-a-time and resolve each piece respectively. We know you have tried and now you 
have come to us for our opinions and thoughts and now we suggest that you stand united 
against the Constitutional Amendment and send a message to our Congressional 
Delegation to end this “blackmail “ the Federal government is holding over our great state. 
With that resolved, and knowing that our Constitution is protected, we can then go to 
work and begin to resolve the other issues involved. No matter how many proposals are 
put forth, we must have EQUAL access to our fish and game. We have paid for these 
studies done to keep our renewable resources stable so that we can fish and hunt together 
and benefit equally in the harvest of OUR fish and Game.

Look at the whole picture, and be honest with the people of this great state, subsistence is 
just a small but very important part of this and can be solved once the people of this state 
know that we cannot and will not be continually “blackmailed” by the federal government. 
When the Governor withdrew the suit against Federal government, he opened up 
“pandora’s box” and now look at us. Now' we are being divided within our state, and that 
has to stop. Make and Stand for all Alaskans and inaintain~equallv for one and all. Thank 
you for the time and for listening to us.

Donald E. Sherwood 
President

- “Dedicated to t/te ti^/tto ofi Doatcnc

mailto:loneagle@alaska.net
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Senator,

S u b s i s t e n c e . . .m y  t w o  b i t s  w o r t h .  T h e  s t a t e  m u s t  r e t a i n  m a n a g e m e n t .  I  
d o u b t  t h a t  a n y  r u r a l  p r e f e r e n c e  w i l l  b e  m u c h  d i f f e r e n t  t h a n  i t  i s  n o w .  
T h e r e  i s  d e f a c t o  d i s c r i m i n a t i o n  a t  p r e s e n t  m e r e l y  b e c a u s e  o f  a c c e s s  t o  
f i s h  a n d  g a m e  b y  " r u r a l "  r e s i d e n t s .  I f  t h e  AOC d o e s n ' t  w a n t  
p r e f e r e n c e  b a s e d  o n  z i p  c o d e s  w h y ,  m a y  I  a s k ,  d o  we c h a r g e  
n o n - r e s i d e n t s  h i g h e r  l i c e n s e  f e e s .  Why i s  t h e  p e r m a n e n t  f u n d  
d i s t r i b u t e d  t o  o n l y  A l a s k a n s ?  Z i p c o d e  d i s c r i m i n a t i o n ?  Why  a r e  t h e r e  
s e n i o r  c i t i z e n  d i s c o u n t s ?  A f o r m  o f  d i s c r i m i n a t i o n ?  B a s i c a l l y  my 
s u b s i s t e n c e  p e r m i t  i s  c a l l e d  a  p e r s o n a l  u s e  p e r m i t .  R a l p h  S e e k i n s  
d o e s n ' t  h a v e  i t  t h a t  b a d .  On t h e  o t h e r  s i d e ,  y o u  k n o w  t h a t  t h e r e  w i l l  
b e  m a n y  " f r i v o l o u s "  l a w s u i t s  f i l e d  b y  n a t i v e  g r o u p s .  Why w o u l d n ' t  F t  
Y u k o n  s u e  t h e  F e d e r a l  G o v e r n m e n t  t o  i n c r e a s e  t h e i r  s u b s i s t e n c e  f i s h e r y ?

Why w o u l d n ’ t  t h e  c o u r t s  f o r c e  r e d u c t i o n s  t o  t h e  c o m m e r c i a l  f i s h e r y  i n  
t h e  l o w e r  Y u k o n  i n  a n  a t t e m p t  t o  c o m p l y .  I  d o n ' t  s e e  a n y  o f  t h e  r u r a l  
r e s i d e n t s  n o t  g e t t i n g  a d e q u a t e  s u b s i s t e n c e  r e s o u r c e s  a t  p r e s e n t .  Why  
n o t  j u s t  a c k n o w l e d g e  w h a t  i s  a l r e a d y  o c c u r i n g ?  C h a n g e  t h e  S t a t e  
c o n s t i t u t i o n .  I  d o n ’ t  l i k e  r a c i a l  o r  z i p  c o d e  p r e f e r e n c e s  a n y  m o r e  
t h a n  t h e  AOC b u t  t h e  a l t e r n a t i v e s  a r e  r a t h e r  s l i m  o r  n o n e .  J u s t  t e l l  
t h e  s u b s i s t e n c e  u s e r s  t h a t  t h e  S t a t e  o r  t h e  F e d s  c a n  e a s i l y  
c o m p l y . . . w e ' 1 1  j u s t  c u t  t h e  c o m m e r c i a l  h a r v e s t s .  W h a t  a  m e s s !

Fairbanks, AK 997 t 2
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SUBSISTENCE
THE STATE OF ALASKA VERSUS THE UNITED STATES OF AMERICA

Prepared for 
Legislative Hearings on Subsistence 

27 September 1997 
~B^W ayne’Anthony Ross "

There is an old cliche that says “When all else fails, look at the instructions.’’

Instructions for governments, at least in this country, are contained in documents 
called constitutions. The government of the United States has one. The government of the State 
of Alaska has one.

There is nothing in the Constitution of the United States that gives the U.S. 
Government the authority to govern fish and game resources of the individual states1. Instead. 
Article X of the United States Constitution states, clearly, that:

“The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the states, are reserved to the states, respectively, or to 
the people.”

From the United States Constitution.

It would appear, therefore, that a simple reading of the “instructions” established 
for operating the U.S. Government would indicate that the U.S. Government should not be 
interfering with any state’s fish and game resources. If there are no powers delegated to the 
United States Government by the Constitution to govern fish and game resources. Article X of 
the U.S. Constitution provides that such powers are reserved to the individual states or the 
people.

Alaska also has a Constitution. Alaska's Constitution was adopted by the 
Alaskan Constitutional Convention on 5 February 1956, it was ratified by the people of Alaska 
on 24 April 1956, and it was sent to the President of the United States for submission to the

'Some commentators and courts have cited Article IV, Section 3, of the U.S. Constitution 
for this authority. That Section reads: "The Congress shall have power to dispose of and make 
all needed rules and regulations respecting the territory and other property belonging to the 
United States...”. Even if such interpretation of this section is correct, however, the actions of 
Congress during the statehood proceedings clearly demonstrate that Congress, through the 
Statehood Compact, contractually delegated any such authority to the State of Alaska Congress 
cannot, therefore, unilaterally withdraw from that contract.



Congress. Congress ratified Alaska’s Constitution and Alaska was formally proclaimed a State 
on 3 January 1959.

During the period between the adoption of our Constitution by Alaskans, and the 
proclamation of statehood. Congress passed the Statehood Compact, which was approved by the 
citizens of Alaska. That Statehood Compact said the State of Alaska was to manage the_vacant._ 
unappropriated, and umes^rveJia^dFbelongTng'toThe Federal Government in Alaska, for which 
we were to receive 90% of the potential revenue from those lands (the so-called “90-10 split”)2.

“On 18 December 1971, the Congress of the United States, the President, and the 
State of Alaska, including a wide representation of Alaska Natives, came to an agreement called 
the Alaska Native Claims Settlement Act (ANCSA) (Public Law 92-203). That agreement read, 
in part:

‘All aboriginal titles, if any, and claims of aboriginal title in Alaska 
based on use and occupancy, including submerged land underneath all water 
areas, both inland and offshore, and including any aboriginal hunting or 
fishing rights that may exist, are hereby extinguished.”

From the Alaska Native Claims Settlement Act

In exchange for such waiver of any claims for “aboriginal title" and “aboriginal 
hunting or fishing rights” the Alaska Native peoples received 5962,000,000J and TT.OOO.OOO4 
acres of land (15 % of the land base of the state).”’5

“Section 2 of ANCSA made it very clear that this settlement sealed all claims 
“with certainty' and ‘without establishing any permanent racially defined rights or privileges’.”6

2"One of the most central, most emotional and most critical issues that brought this vast 
Federal Territoiy to choose Statehood was Alaskan insistence that Statehood result in the transfer 
of the managemer t of fish and wildlife on aH lands and waters from Federal agencies to the 
State.” From APS A Briefing Paper, 25 June 1990, by Ric Davidge.

3Five hundred million dollars (5500,000,000) of this settlement Figure came from the 
State of Alaska.

4This figure of 44,000,000 acres did not include the total amount of land authorized under 
individual allotments (possibly over 1.5 million acres). Native Corporations, established by 
ANCSA, selected lands for their economic, cultural, and subsistence resources that took 
precedence over previously authorized State land selections.

5APSA Briefing Paper, supra.

6APSA Briefing Paper, supra.
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When the Statehood Compact was passed and Alaska was made the 49th State, 
among other provisions of Alaska's Constitution, Congress ratified these

“ARTICLE I: This constitution is dedicated to the principles that all 
persons have a natural right to life, liberty, the pursuit of happiness, and the

 ePjoyrnentof thc rewards of their own industry, that all persons are equaj___
and entitled to equal rights, opportunities, and protection under the law; and 
that all persons have corresponding obligations to the people and to the 
State.

ARTICLE 1, SECTION 15: ...(N)o law making any irrevocable grant 
of special privileges or immunities shall be passed....”.

ARTICLE VIII, SECTION 3: Wherever occurring in their natural 
state, fish, wildlife, and waters are reserved to the people for common use”

ARTICLE VIII, SECTION 4: Fish, forests, wildlife, grasslands, and 
all other replenishable resources belonging to the State shall be utilized, 
developed, and maintained on the sustained yield principle, subject to 
preferences among beneficial uses”.7

ARTICLE VIII, SECTION 17: Laws and regulations governing the 
use or disposal of natural resources shall apply equally to all persons 
similarly situated with reference to the subject matter and purpose to be 
served by the law or regulation.

From the Constitution of the State of Maska.

When Congress passed the Alaska National Interest Lands Conservation Act 
(ANILCA)8 in 1980, it included a subsistence priority on federal lands and allowed subsistence 
hunting on national interests lands. ANILCA requires that subsistence rights be given only to 
“rural” residents. Section VIII of ANILCA mandates federal management of fish and wildlife 
resources on federal lands in Alaska jf  Alaska's subsistence law does not conform with the 
provisions of ANILCA.

Today we see a massive and organized campaign against hunters and hunting.

7Under Alaska’s Constitution, there can be a preference for uses, but not a preference for 
users. Thus, under Alaska's Constitution, subsistence can have a preference over sport or 
commercial uses, but one subsistence user cannot have a preference over another subsistence 
user.

816 U.S.C.A., Sections 3101-3233.



Preservationist groups, so called “Friends of Animals”, “People for the Ethical 
Treatment of Animals” (PETA), various humane societies, anti-gun groups, and others know that 
the best way to end hunting is to first divide the hunters. We need only look at what happened at 
St. Paul Island in the Pribilofs to see the adverse effects that result when hunting rights once 
enjoyed by everyone are eroded into a special privilege for the very few. As a result of the 
passage of the Marine Mammal Protection Act, only Native people could take marine mammals. 
The hunting of polar bear, whale, walrus, seal, sea lion, ana fur seals enaea forall non-Natives . 
With only a small group of hunters (Natives) who still possessed rights to take fur seals, it was 
very easy for the government to end the taking of fur seals in the Pribilofs. When only the 
Natives were legally able to take these animals, there were no large pressure groups of hunters 
left to protest the government’s shut-down of the fur seal industry on St. Paul. By obtaining 
special rights, rights that others did not possess, Native people, and especially those on St. Paul 
became the real losers10. When they had to stand alone, without the support of other hunters, 
their right to harvest fur seal in the Pribilofs was easily ended11.

We now see more and more hunting areas closed to any but Native or subsistence 
hunters. We see sport and trophy hunters vilified in the press12, we see the direction of the 
Alaska Department of Fish & Game changed away from supporting hunting, we see management 
of our fish and wildlife resources being mandated by initiative and referendum, we see 
commercial fishermen pitted against sport and subsistence fishermen, we aren’t even cutting 
spruce bark beetle infested trees because some “crazies” object, and we see “crackpot” schemes 
like sterilization of wolves being seriously considered by state officials.

“Divide and conquer” is proving to be an effective technique here in Alaska and 
elsewhere. Unless we can get Alaskans together in supporting our Constitution, we will remain 
divided, and one by one, we will lose the right to pursue both the outdoor activities that make life 
here so special and even our ability to earn a livelihood.

In passing Section VIII of ANILCA, Congress reversed itself from the position it

’’The State of Alaska did little or nothing to oppose the Marine Mammal Protection Act.

l0With the passage of the Marine Mammal Protection Act. the Natives also lost the 
potential of establishing a thriving guide industry for taking non-residents hunters out for polar 
bear and other Marine Mammals. With no one (other than Natives) able to hunt these animals, 
there were no “Outside” hunters who could legally hire Native guides to hunt these animals.

"The battle to end hunting continues unabated.

l2Just last year, an archer who took a trophy moose, with an 80+ inch set of antlers, was 
highly criticized by some Alaskans who sent letters to the editor in the Anchorage Daily News. 
When the Make-A-Wish Foundation granted a young man’s dying wish to hunt brown bear, it 
was threatened with a boycott and it, and the boy himself, received other threats.
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took in approving Alaska’s Constitution. In passing Section VIII of ANILCA, Congress violated 
the compact it had with the people of the State of Alaska!

Instead of challenging this abrogation of portions of the Statehood Compact by 
Congress, the Alaskan legislature and several governors attempted to comply with Section VIII’s 

p rovisions. Despite many Alaskans’ demands that the federal law be diallengedphe State opted 
To crgo~aIohgTo get along” hy~eliacnh^subsTsteiTcela\w proViding forT rural preference^ As a” 
result, several Alaskans (including a Native Alaskan who lived in an urban area) took the State to 
court. And in a decision rendered in 1989, the Alaska Supreme Court held that a rural preference 
for subsistence violated the Constitution of the State of Alaska.'3

As stated, Section VIII of ANILCA provides for federal management of fish and 
game resources on federal lands if the State’s laws regarding subsistence are not in compliance 
with the federal law. As a result of the McDowell decision, Governor Cowper, and now 
Governor Knowles, either sought to amend Alaska’s Constitution or otherwise bring Alaska into 
compliance with ANILCA. They failed and continue to fail to realize, however, that even if they 
were able to bring Alaska’s laws into compliance, there would still be federal management of 
fish and wildlife in Alaska. Section VIII of ANILCA authorizes any aggrieved party to seek 
federal court review of Alaska’s subsistence laws and regulations. Thus, as long as Section VIII 
exists, the federal courts will exercise their authority to review any attempts by the State of 
Alaska to manage fish and wildlife resources. To obtain such federal review, all that is necessary 
is to allege that the State’s actions interfere with subsistence rights.

The only way to resolve the mess that we are in regarding Federal management of 
fish and game in Alaska, the only way to resolve the conflicting laws regarding subsistence, is 
either get Congress to repeal the Section VIII provisions of ANILCA. or challenge Section VIII 
as violative of the Statehood Compact, taking the issue to the U.S. Supreme Court for a final 
determination. As stated. Section VIII of ANILCA may also be violative of ARTICLE X of the 
U.S. Constitution. It also would appear to be in violation of ARTICLE IV of the U.S. 
Constitution, which reads:

“All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the state 
where they reside. No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the US, nor shall any state 
deprive any person of life, liberty, or property without due process of law; 
nor deny to any person within its jurisdiction the equal protection of the 
laws.”

From the United States Constitution

l3McPowell v. State. 785 P.2d 1 (Alaska 1989)



These avenues of legal argument, and others, also need to be pursued,14 and 
pursued aggressively by the State of Alaska. Unfortunately, our current Governor dismissed_one 
lawsuit challenging the Federal takeover, and though the Legislature sought to carry on that 
lawsuit, it was unsuccessful.

 __  _  We have a courageous AlaskaSupreme Court which has_been_the number one
protector ofAiaska's constihitional guaranleeregardihg the'allocation oTfish and game 
resources. The legislature has also, but to a lesser extent, attempted to involve itself in that 
protection.

The problem with subsistence, right now, is the Governor! Until this State elects 
a Governor with more backbone than a banana, a Governor with an aggressive Attorney General 
who is willing to stand up for State’s Rights15, we will continue to be ground under the heel of 
intrusive, outrageous, and overbearing federal regulations... and we can expect things to onlv get 
worses.

Once Alaskans can get fish and wildlife issues away from improper interference 
by the Federal Government, Alaskans of good will can work together to solve the subsistence 
issue on our own. Provisions for subsistence can be incorporated into management techniques so

l4The so-called “Public Trust Doctrine” would also be a good issue to raise. Article VIII. 
Section 3, incorporates the “Public Trust Doctrine” into Alaska's Constitution. This doctrine 
holds that natural resources are reserved for common use. The provisions of SECTION VIII of 
ANILCA appear to violate that doctrine because they give one group of users priority over 
another.

There are also recent federal court decisions involving “unfunded mandates” and other 
issues that hold that a state cannot be forced to comply with a federal regulation. Again, the 
issues should be raised in litigation brought by the State of Alaska.

15The Governor and the Attorney General took oaths of office to “support and defend” the 
Constitution of Alaska. ART. XII, Section 5, of Alaska’s Constitution states: “All public 
officers, before entering upon the duties of their offices, shall take and subscribe to the following 
oat or affirmation: T do solemnly swear (or affirm.) that I will support and defend the 
Constitution of the United States and the Constitution of the State of Alaska, and that I will
faithfully discharge my duties a s_________to the best of my ability....” ' One can only wonder
how these men can reconcile their oath with their public statements calling for changes to our 
Constitution. How can the Governor and the Attorney General legitimately state that they are 
supporting and defending our Constitution while, instead of supporting and defending it, they 
actively seek to change it? It would appear to this author that their actions advocating a rural 
preference are violative of their oath of office.
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that those Alaskans who rely on our fish and game resources can be accommodated.16

l6In 1983, Swedish hunters harvested 232,000 moose. During the same year, Alaska 
harvested only 10,000 moose. Sweden is 1/3 the size of Alaska. Sweden attributes their great 
moose harvest, in part, to intensive forest management. Wisconsin had 800,000 deer hunters in 
the-field during its annual 10 day deer hunt. During its season, Wisconsin had twice as many 
people carrying guns as served at any one time in Vietnam! There were 5 to 6 times the number 
of hunters we have in an entire year in an area one tenth the size of Alaska. Three hundred fifty 
thousand deer were taken during only ten days.

In Alaska, instead of managing our fish and game resources intensively, as mandated 
by Article VIII, Section 4, of our Alaskan constitution, we have a Governor who cancels wolf 
hunts, allows “referendums” on game management, and entertains crackpots who advocate wolf 
sterilization!

Subsistence needs can easily be accommodated through proper and intensive 
management and through regulations governing seasons and bag limits, methods and means.

7
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S e p t e m b e r  2 5 ,  1 9 9 7

Mark W. Gordon 
HC01 6131 AB 

Palmer, AK 99645

Senate Resources Committee 
P.O. Box 670190 
Chugiak, AK 99567

Ladies and Gentlemen:

When I flrst heard of this subsistence problem at least a dozen years ago, like 
most Alaskans, I felt that there should be a dominant patent to harvest fish and wildlife 
ensured to the appropriate wilderness entities. I no longer feel this way.

All these years of debate have exposed both the good will and the selfishness 
of the participants of all sides of this issue.

For example, at a recent subsistence celebration event promoted by native 
groups a doctrine was released to the public. It espoused the belief that subsistence 
was primarily native based, not rural based. Urban natives should enjoy the same 
subsistence priority that rural natives should. Then, amazingly, the last point stated that 

subsistence is a basic human right.

I failed to perceive any inkling that the author may have considered the 
possibility that I and other non-natives might be human too.

I am of creole cajun descent. Both sides of my family went to California during 

the Depression/WWII era. My father’s side came from a subsistence lifestyle in the 
bayou':

I was born in Los Angeles. When I was young we moved to a growing suburb in 
Orange County, escaping city life for a newer, safer environment. But we were just the 

first. Waves of social and cultural refugees followed us to Orange County. I hated it. 
When I graduated in 1974 at the age of seventeen I successfully urged my parents to 
sign a consent form so I could enlist in the Army with a guarantee of station in Alaska. 

Within two years I had met and married a local girl of the Matanuska Valley. I have 
rarely eaten beef or purchased poultry or fish since then. We eat our own homegrown



greens and vegetables along with harvested moose, caribou, venison, salmon, 
halibut, clams, trout, berries, and homegrown apples. _

But look at the Valley now. Again I was just among the earlier social or cultural 
refugees. I have been followed. I am not happy with this "progress”.

So this population growth I did not want justifies giving someone else “more 

rights" than me on public lands? That land is no more theirs than mine or the taxpayers 
in Gary, Indiana.

And the basic truth demonstrated by my life experience?: Like my parents 
before me and the refugees who followed me, we are but grains of sand on the beach. 
They will keep coming. You cannot stop them.

If someone negates my subsistence lifestyle because I live in Palmer, and 
guarantees someone else’s because they live in the Bush, I will move to the Bush.

I bet I will just be among the first. I will be followed.

It’s interesting how forbearing our federal delegation was after federal 

authorities stole game management authority over federal lands a few years ago. They 

insisted that Alaskans needed to reach consensus over a solution. Their patience 
seemed to run out quick when the feds were set to steal authority over fisheries. There 

are more big-dollar entities involved with fisheries.
As a personal use/subsistence fisherman, I have been completely disgusted 

with state management of fisheries. Federal management won't be any better, but it 
can’t get worse (can it?).

Frankly, I don’t fear federal management. Their subsistence priority law will not 

stand constitutional challenge any better than state subsistence law withstood state 

constitutional challenge. Proponents of constitutional amendment betray their fear of 
U.S. Supreme Court challenge.

And, further, since so few remain content with federal management of anything, 

what goes around will be very certain to come back around, anyway. As ridiculous as 
AOC official Rod Arno’s suggestion of succession sounds to many, we should all be 

concerned that it sounds like a just and inevitable solution to the subsistence issue as 
well as many other problems.

If the feds want more rope, give it to them. We can marvel at the creative noose 
the entangle themselves with.



The disaster regarding this devil-may-care approach is the "Balkinization" of our 
people. Resentment and hatred will grow. This is what central planning has achieved 
for all the peoples of the world.

Leave the state constitution alone. Congress itself approved it, along with its 

common use clause, in 1959 with the Alaska Statehood Act.
Although I believe the whole intent and black-letter of ANILCA is illegitimate, the 

subsistence clause is simply and clearly a violation of the spirit of equal access 

guaranteed by the Fourteenth Amendment of the U.S. Constitution. It is also an illegal 
affront to the rights of states guaranteed by the Tenth Amendment of the U.S. 

Constitution.
It should not and will not stand.

Sincerely,



’ ̂  4800 East 712th Avenue
t'.fi Anchorage. AK 99516-1612

(907) 546-3321

C a ro l <Jensen

September 25, 1997

State of Alaska 
House Resources Committee

S e n a te  Resources Committee

Committee Members:

RE: SUBSISTENCE PREFERENCE

I am not able to testify at the public hearings, so I am sending this letter as written 
testimony.

I have lived in Anchorage since 1973 and am an avid follower of political issues. 
Many of you have received mv letters and POM's over the years on a variety of
issues. I have file folders full of newspaper articles, letters to the editor and other
information on subsistence, the state and federal hunting proposals and adopted 
regulations, seasons, bag limits, etc. as well as government financial aid that goes to 
Natives and villages. Following are my views and opinions:

1. I oppose a Native or location-based preference. I am opposed to the task force’s 
recommended amendment. The word "may" doesn’t fool anyone. You could just 
as well say will". I agree with Mr. Mallott on that point.
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2. Many of our wildlife species in many parts of the state are dwindling at a fast 
pace due to overhunting, weather conditions, disease, natural cycles, migration, 
habitat deterioration and removal of habitat by man's encroachment. The Federal 
Subsistence Board and Board of Game have been very liberal in granting rural 
residents and Natives hunting and fishing seasons and bag limits. If anything, I 
notice the Federal board is more liberal than the State, which is probably why some 
of the Natives would be happy with Federal control. However, we need to keep in 
mind the fact of our limited wildlife resources and what impact a location-based or 
Native preference (with such strong influence by Native committees) will have on 
the wildlife.

3. I believe, contrary, to what our Congressional delegation is saying, that we should 
try either through the courts or Congress, to change the preference clause in 
ANILCA. The Natives gave up their traditional/custom ary use in exchange for 
millions of acres of land and money. If they want to go back on that agreement, 
then they must give back the land and money. The U. S. Constitution, our state 
constitution and the Bill of Rights specifically prohibit racial discrimination and 
guarantee equal rights to everyone. Native preference should be easy to fight on a 
legal basis.
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4. Any type of allocation program  needs to take into consideration other food 
sources available to specific locations. Race should not be a factor, nor should place 
of residency. Natives would ban (as they do now) non-Natives from hunting or 
fishing on their lands. If you tie a preference to residency, then you run in to the 
headaches of designation. You rem ember the uproar over designating the Kenai 
Peninsula as "rural" or the Mat Valley for subsistence purposes. Location based 
preference would also extend to non-Natives in that area, which would upset the 
Natives who feel they, as a race, should be the only ones to gel the preference. The 
question comes up as to boundaries for hunting/fishing in an area designated for 
subsistence. Would these residents qualify to hunt under subsistence bag limits and 
seasons throughout the state? If the caribou or moose population in their 
immediate vicinity plummet, would they still be allowed to kill the "last one”?

5. I agree with the people who have stated that hunting and fishing is not a "right" 
but a privilege. Many Natives do not hunt or fish using "traditional" methods. 
They use snowmachines, airplanes and high powered guns with scopes. They are 
capable of doing a lot of damage to wildlife and cases of wanton waste by so-called 
subsistence hunters and fishermen are not scarce. I am firmly opposed to using 
subsistence as a defense for illegal hunting or fishing. There is NO defense for that. 
How can anyone justify a hunting or fishing subsistence preference for someone of 
Native heritage, living in Anchorage and earning $50,000 or more a year? That is 
another reason you can't tie it to race. Natives would demand unlimited hunting 
and fishing rights to the exclusion on non-natives.

6. Because of ANILCA and ANCSA, Alaskan Native tribes are not on the same 
level or have the same situation as tribes in the Lower -IS. They did not have land 
taken away from them. They RECEIVED an enormous amount of land and money 
and they have developed much of that land into very profitable enterprises. The 
state or Federal governm ent doesn’t "owe" them anything. The governments 
certainly should not be going against the words and intent of its own establishment 
documents which guranteed equal treatment and access for ALL.

Thank you,
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P-O -M  T o  The H ouse and Senate N atural Resources Comm ittees 9/29/97

T he ruling o f  the H onorable D ana Fabo in the K enitzc Case, finding tha t 
subsistence is an inherently local activity, is your only hope o f  reconciling the  federal rural 
subsistence priority w ith  q u t  constitutional provision o f  common use, *Vrticle VXH Section 
3. P lease require allocation fo r a  local subsistence priority st"t»»wiHr.

Tom L akcsh 
P.O . B ox 100648 
Anchorage, Ak. 99510 
Phonc/Fax (907) 338-1606
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SU B SIS T E N C E
“Local Preference” —

Ait Mathias

Alaskans have been arguing over subsistence for far too many years. It’s time to put the issue 
and the politics that drive it behind us -- to work together to solve the issue and to do what is 
best for all Alaskans. There is a solution that will work for all of us. But before we talk 
about solutions, it is important we take a brief look at the history of the issue in light of what 
is happening currently.

Alaska’s Constitution was adopted in 1956, with sections that declare that our fish and game 
resources are “reserved to the people for common use" and that all persons are equal and 
entitled to equal rights and protections. Congress and the citizens of Alaska subsequently 
passed the Statehood Compact, which remains in effect today. It is a legal “contract” 
outlining the responsibilities of our state and federal governments. It states that the State of 
Alaska is to manage the vacant, unappropriated, and unreserved lands belonging to the Federal 
Government in Alaska, for which we are to receive 90% of the potential revenue from those 
lands (the so called "90-10 split").

On December 18, 1971, Congress, and the State of Alaska, including a large representation of 
Alaska Natives, came to an agreement known as the Alaska Native Claims Settlement Act 
(ANCSA). As settlement for any claims of "aboriginal title" and "aboriginal hunting or fishing 
rights" the Alaska Native peoples received $962 million and 44 million acres of land. Section 
2 of ANCSA made it very clear that this measure settled all claims “with certainty” and 
“without establishing any permanent racially defined rights or privileges."

After reading all these documents, a rational person could rightly assume the issue settled. 
Article X of the US Constitution clearly provides that the federal government may not 
interfere with any state’s fish and game resources as such powers are reserved to the individual 
states, unless specifically granted to the federal government. The Alaska Constitution and our 
Statehood Compact clearly state that the resources are to be shared by all Alaskans. In 
addition, ANCSA was supposed to settle all aboriginal claims.

What happened?

In 1980, Congress passed die Alaska National Interest Lands Conservation Act (ANILCA). 
They included a subsistence priority on federal lands and declared that subsistence rights be 
given only to "rural" residents. Section VIII of ANILCA also requires federal takeover of fish 
and wildlife resources on federal lands in Alaska if Alaska's subsistence law does not meet the 
provisions of ANILCA.

Amazingly, by passing Section VIII of ANILCA, Congress reversed itself from the position it 
took in approving Alaska's Constitution, our Statehood Compact, and ANCSA. Congress 
violated our legal contract!

8/27/97 : 1:02 P M



Subsistence, Local Preference
Art Mathias
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Instead of immediately challenging this violation, the Alaska Legislature and several governors 
since ANILCA was passed have attempted to comply with Section VIII's provisions by — 
enacting subsistence laws providing for a rural preference. As a result, several Alaskans took 
the State to court. In the 1989 McDowell Decision, the Alaska Supreme Court correctly held 
that a rural preference for subsistence violates Alaska’s Constitution.

So much for the legal history! Now the question is: “Where do we go from here?”

There are really only two ways for Alaskans to maintain management of fish and game, and to 
resolve the conflicting laws regarding subsistence. We must either get Congress to repeal or 
amend the Section VIII provisions of ANILCA, or remove its effect by successfully 
".hallenging it at the US Supreme Court level as a violation of the Statehood Compact.

If Section VIII of ANILCA remains in effect, anybody claiming interference with subsistence 
rights may seek federal court review of Alaska’s subsistence laws. As long as it exists, Alaska 
will be subject to federal control in managing its fish and game resources.

The stumbling block introduced by ANILCA is the requirement for “rural preference” and the 
definition of “rural” and “rural preference.” In our age of air travel “rural” preference does 
not protect the resource, or provide for the needs of the subsistence user. What if a rural area 
is experiencing a shortage of fish, and residents of a different “rural” area want to fish in the 
area of a shortage? Should Dillingham residents be allowed to fish in Naknek if there is a 
shortage in Naknek? The answer is “NO,” but under the “rural preference” system this is 
legal. The real issue is to protect the resource in times of shortage and to provide for 
subsistence needs.

I believe a better solution is "Local Preference.” a system of backyard, neighborhood, or 
traditional hunting and fishing areas in times of shortage. The neighborhood or traditional 
hunting and fishing areas could be current game management units or a combination of them.
If the Alaska Department of Fish and Game were to declare a shortage in an area(s), it would 
be closed to everyone except those who live there. There are 26 game management units in 
Alaska and each of these has an advisory council that could also serve as the local subsistence 
board. I propose that these advisory boards be given a true voice in the management of the 
local fish and game and that the budget for the department of fish and game be increased to 
provide for the best possible scientific management so that we do not have shortages.

“Local Preference” will protect the resource and provide for the subsistence needs of the local 
resident, and apply to all Alaskans equally. It would also give the local resident a bigger voice 
and more control over their local area.

Frankly, no one wants to travel to an area to hunt or fish if the resource is limited. No one 
wants to take food out of the mouths of the local residents who need it to feed their families. I 
believe that if we can get past the term “rural” vve can find a solution that will work for all 
Alaskans.
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We must solve our own problems. The answer is not found in caving in to the federal 
government or in amending our constitution. We must amend ANILCA to provide for “Local 
Preference" in a time of shortage of the resource. If Alaskans can agree on a colution, I 
believe the feds will comply with our wishes.

Subsistence, Local Preference Page 3
Art Mathias
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September 25, 1997

State of Alaska
1997 Subsistence Hearing
Anchorage, Alaska

To Whom it May Conce

I have attached six (6) exhibits. Exhibits One (1) and Two (2) are 
statements by Governor Hammond on August 20, 1977 for the Hearings of the 
Subcommittee on General Oversight and Alaska Lands wherein Hammond 
defines the parameters of "genocide."

Exhibit Three (3) is a statement by Byron Mallott. Mallott had faithfully 
predicted that the present language in ANILCA was to be struck down as an 
unconstitutional exercise of power. See page fifty-three (53) of his statement on 
August 20, 1977.

Exhibit Four (4) is a statement from Secretary of Interior Udall wherein he 
makes a frail attempt to discuss the constitutional question without any depth 
outside of Article XII, Section 12 of the Constitution of the State of Alaska.

And, Exhibit Five (5) from the Inuit Liaison Office in Washington, D.C. 
outlines our view that the State of Alaska has made an attempt to diminish the 
constitutionally protected rights of the Eskimos, Indians, and Aleuts in their 
commerce as protected under Article I, Section 8 of the United States 
Constitution. Therein customary trade by Eskimos, Indians, and Aleuts is 
recognized as international trade and is not limited by a dollar cap. This is 
established for the United States by John Quincy Adams in the Treaty of 1824 
between the United States and the Imperial Government of Russia.

Exhibit Six (6) is my analysis of the recent Alaska Inter-Tribal Council 
Subsistence Conference in Anchorage at the end of August 1997.

Inupiat Community of the Arctic Slope
c/o Box 211
Barrow, Alaska 99723
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| Statement on Behalf of 

THE STATE OF ALASKA 

By

Governor Jay S. Hammond

For the Hearings of the 

SUBCOMMITTEE ON GENERAL OVERSIGHT AND ALASKA LANDS 

OF THE HOUSE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS

on

ALASKA'S LAND SELECTION ENTITLEMENT 

Fairbanks, Alaska 

August 20, 1977
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ALASKA’ S LAND SELECTION ENTITLEMENT

T h e  A l a s k a  S t a t e h o o d  A c t  e m b o d i e s  a b a r g a i n  

s t r u c k  b y  t h e  p e o p l e  o f  the S t a t e  o f  A l a s k a  a n d  the U n i t e d  

S t a t e s  o f  A m e r i c a ,  a " c o m p a c t "  w h i c h  m a y  n o t  be a l t e r e d  

u n i l a t e r a l l y  b y  e i t h e r -p arty.

«

One o f the most im p o r ta n t e lem en ts o f th is  compact 

i s  th e g ra n t to  the S ta te , under S e c tio n 6 o f the A c t, o f

103 ,350 ,000 ac re s o f fe d e ra l la n d . T h is g ra n t o f land 

d i f f e r e d  from  the s ta tehood land g ra n ts  made by Congress to 

a l l  p re v io u s ly -a d m it te d  s ta te s . Because o f the s p e c ia l 

needs c f  th e  new s ta te  and th e d e s ire  o f Congress to  ensure 

i t s  econom ic s u r v iv a l , the A laska S ta tehood A c t g ra n t was 

n o t an " i n  p la c e ' g ra n t o f s p e c i f i c a l l y  id e n t i f i e d  la n d s . 

In s te a d , re c o g n iz in g  the inadequacy o f e x is t in g  in fo rm a t io n  

abou t A la s k a 's  land re so u rc e s , Congress chose to  g iv e A laska 

th e r i g h t  to  se le c t i t s  s ta tehood lands from the va s t poo l 

o f a v a i la b le  fe d e ra l lands w ith in  the new s ta te . Though the 

la nd s g ra n te d  to  A laska were, f o r th a t reason , in d e te rm in a n t 

as to  t h e i r  lo c a t io n  when the g ra n t was made, th e S ta tehood 

A c t g ra n t o p e ra te d , in  le g a l te rm s , in  p ra e s e n t i . Tha t is  

to  say , e q u ita b le  t i t l e  would v e s t in  the S ta te as to  s p e c i f ic  

la nd s upon th e s e le c t io n  o f those lands by the S ta te 's



f i l i n g  o f a s e le c t io n  a p p l ic a t io n  v a l id  under I n t e r i o r  

Department r e g u la t io n s . I f  land is  a v a i la b le  fo r s e le c t io n * / 

the f i l i n g  o f a s e le c t io n  a p p l ic a t io n  i n i t i a t e s  a ch a in o f 

even ts w h ich , s u b je c t o n ly  to  the id e n t i f i c a t i o n  o f p r io r  

v a l id  e x is t in g  r ig h t s ,  v e s ts e q u ita b le  t i t l e  in  th e S ta te .

No subsequent a tte m p t a t w ith d ra w a l, re s e r v a t io n , g ra n t o r 

o th e r a c t io n  by th e fe d e ra l government may in t r u d e  upon o r 

take precedence o ve r t h i s  cha in o f even ts once in i t i a t e d .

In  p e r fe c t in g  i t s  r ig h t s  to  a c q u ire  these fe d e ra l 

la nd s , r ig h t s  w h ich were the p r in c ip a l inducem ent to  a c ce p tin g 

the r e s p o n s ib i l i t i e s  a tte n d a n t upon S ta te h oo d , th e S ta te has 

ove r th e yea rs s e le c te d  a p p ro x im a te ly 70 .5 m i l l i o n  acres o f 

fe d e ra l la n d . Of t h i s ,  21 .1 m i l l i o n  ac re s have been pa ten te d 

to  the S ta te . The S ta te  rega rd s i t s e l f  as th e e q u ita b le  

owner o f th e rem a in in g 49 .4 m i l l i o n  a c re s o f s e le c te d  and 

te n t a t iv e ly  app roved la n d .

* Lega l q u e s t io n s as to  the c la im ed u n a v a i la b i l i t y  o f 

fe d e ra l la n d s f o r  s ta te  s e le c t io n , based upon t h e i r  a lle g e d 

p r io r  use and occupancy by N a tiv e A la ska n s , were la id  to 

re s t by S e c t io n  4 o f th e A laska N a tiv e  C la im s S e ttlem e n t A c t 

o f 1971. A l l  s ta te  la n d s e le c t io n s  were v a l id a te d  by th a t 

s e c tio n  as a g a in s t any c la im s th a t th e la nd s to  w h ich those 

s e le c t io n s  a p p lie d  were u n a v a ila b le  f o r  s e le c t io n  due to
k

N a tiv e use and occupancy .



In  the c o n te x t o f th e pend ing co ng re s s io n a l 

d e l ib e r a t io n  o ve r A laska "n a t io n a l in te r e s t "  lands le g is la t io n , 

two im p o r ta n t aspec ts o f t h is  A la ska S ta tehood A c t land 

g ra n t must be ke p t in  m ind . They were and a re s u b s ta n t ia l 

e lem ents o f th e ba rg a in made in  1959.

F i r s t ,  the A laska S ta tehood Act d id  no t re q u ire  

the f le d g l in g  s ta te  to  ra ce to  th e Bureau o f Land Management 

in  1959 w ith  s e le c t io n  a p p l ic a t io n s  fo r the e n t i r e  103 ,350 ,000 

ac re s o f la n d . I t  p ro v id e d in s te a d fo r a 25 -yea r p e r io d 

w i th in  wh ich th e S ta te m ig h t com p le te i t s  s e le c t io n  o f the 

acreage g ra n te d to  i t  by Congress. T h is te rm  o f yea rs (1959 

to  19841 was accep ted by a l l  p a r t ie s  to  the s ta tehood compact 

as a rea sonab le tim e frame w ith in  which the S ta te m igh t be 

expec ted to  make r a t io n a l la nd s e le c t io n  d e c is io n s , g iven 

in d e te rm in a n c ie s as to  s ta te  deve lopment p o l ic y , in c id e n ce 

o f re s o u rc e s , and the l i k e .  I t  was never in te n ded th a t the 

S ta te  would be fo rc e d by o th e r fe d e ra l le g is la t i v e  a c t io n s  

to  make h a s ty s e le c t io n s  in  an a c c e le ra te d  tim e fram e , no r 

d id  any p a r ty  expec t th a t the S ta te 's  r ig h t to  s e le c t d u r in g  

th e s ta t u t o r y  25 -yea r p e r io d  m igh t somehow be im pa ired by 

fe d e ra l a c t io n s  taken in  response to  la t e r  competing c la im s 

f o r  th e a v a i la b le  fe d e ra l la n d s . '



S e c o n d , the v a l u e  o f  A l a s k a ' s  r i g h t  to a c q u i r e  its 

l a n d s ,  b y  t h e  v e r y  n a t u r e  o f  t h a t  r i g h t ,  d e p e n d s  s u b s t a n t i a l l y  

u p o n  t h e  s i z e  a n d  d i v e r s i t y  o f  t h e  p o o l  o f  a v a i l a b l e  f e d e r a l  

l a n d s  f r o m  w h i c h  A l a s k a ' s  s e l e c t i o n s  m a y  be made. In the 

e y e s  o f  t h e  C o n g r e s s ,  a n d  in t h e  e y e s  o f  the p e o p l e  w h o  

v o t e d  f o r  S t a t e h o o d ,  " s e l e c t i o n "  c l e a r l y  m e a n t  c h o i c e  a m o n g  

r e a s o n a b l e  a l t e r n a t i v e s ,

Subsequent to  th e a t ta in m e n t o f S ta tehood in  1959, 

a se ri-e s o f fe d e ra l a c t io n s  have p la ced the S ta te in  a b in d , 

a b in d  wh ich has become p ro g re s s iv e ly  more s e r io u s , and one 

wh ich was n o t con tem p la ted by th e au th o rs o f the S ta tehood 

A c t n o r by th e A laskan c i t iz e n s  who vo te d to accep t S ta tehood 

under th e terras o f th a t a c t . The b in d has a r is e n  from th e 

f a c t th a t o th e r , competing demands upon a v a ila b le  la nds —  

p r i n c ip a l l y ,  th e N a tiv e la n d c la im s s e tt le m e n t and the 

a d m in is t r a t iv e  a c tio n s in  a id  o f s o -c a l le d  "n a t io n a l in t e r e s t "  

la n d le g is la t i o n  —  have e f f e c t i v e l y  reduced the s iz e  o f th e 

po o l from  w h ich the S ta te may s e le c t i t s  s ta tehood la nd 

g ra n t . T h is re d u c t io n  o f th e p o o l has been so ra t id  and so 

s u b s ta n t ia l th a t i t  th re a te n s to  f r u s t r a t e  A la s k a 's le g i t im a te  

e x p e c ta t io n s  th a t i t  c o u ld use i t s  e n tx re  25 -yea r s e le c t io n  

p e r io d  in  o rd e r to  s e le c t S t tehood A c t lands from a po o l o f 

fe d e ra l la n d s o f s u f f i c i e n t  s iz e  and com pos itio n to o f f e r  

m ean in g fu l cho ic e s among re a so nab le a l te r n a t iv e s .



In  th e cou rse o f t h is  g ra d u a l e ro s io n o f the 

S ta tehood A c t g ra n t , th e S ta te  o f A laska has made v a r io u s 

m a jo r concess ions to  th e U n ite d S ta te s in  response to  

chang ing s o c ia l needs. Indeed , i t  has v o lu n ta r i l y  sub­

o rd in a te d  i t s  S ta tehood A c t la n d r ig h t s  in  fa v o r o f the 

in te r e s ts  o f o th e r c o n s t i tu e n c ie s , as an a c t o f com ity and 

co o p e ra t io n under c irc um s ta n ce s in  which Congress m igh t n o t 

c o n s t i t u t io n a l ly  compel i t  to  do so. Some o f the more 

consp icuous even ts in  t h is  seem ing ly in e x o ra b le  e ro s io n o f 

A la s k a 's  r ig h t s  a re w e l l known to  a l l  who fo l lo w  A la ska la nd 

is s u e s .

F i r s t  came th e S e c re ta r ia l land fre e ze and "supe r 

fre e z e " o rd e rs o f the 1 9 6 0 's . On the hee ls o f the land 

fre e ze came the A laska N a tiv e  C la im s S e ttlem en t A c t. T h is 

g e n e ra lly  la u d a b le a c t e n ta i le d  two s u b s ta n t ia l s a c r i f i c e s  

on the S ta te 's  p a r t . I t  n o t o n ly  reduced the poo l o f lands 

a v a ila b le  f o r  s ta te  s e le c t io n s  by g ra n t in g  the N a tiv e 

c o rp o ra t io n s  p r i o r i t y  r ig h t s  to  s e le c t ap p ro x im a te ly 40 

m i l l io n  ac res o f th e b e s t re s o u rc e - r ic h  lands from th a t 

p o o l; i t  a ls o  in c lu d e d a g ra n t in g -b a c k  to  the U n ite d S ta te s 

f o r  reconveyance to  th e N a tiv e  c o rp o ra t io n s  ap p ro x im a te ly

2 ,735 ,000 acres o f v e ry v a lu a b le  lands a lre a d y te n t a t iv e ly  

approved to o r s e le c te d  by th e S ta te  in  key lo c a t io n s .



T h is  s u b o rd in a t io n  o f the S ta te 's  la nd g ra n t 

r ig h t s  in  o rd e r to  s e t t le  N a tiv e c la im s had ano th e r aspe c t, 

S e c t io n  1 7 ( d ) (2) o f th e S e ttlem e n t A c t. By in c lu s io n  o f 

th a t p ro v is io n  in  th e N a tiv e C la im s S e tt lem e n t A c t, A laska 

was fa ced in  essence w ith  an e x te n s io n o f the e a r l i e r  land 

fre e z e  f o r  a n o th e r f i v e  years w ith  re s p e c t to  up to  80 

m i l l i o n  a c re s o f la n d , ove r and above th e v a s t q u a n t i t ie s  

th a t were to  be s e t as id e fo r N a tiv e c o rp o ra t io n s  s e le c t io n s . 

The S ta te  to le r a te d  t h is  fu r th e r land fre e z e even though i t  

was p la in l y  in  d e ro g a tio n  o f s ta te  la nd s e le c t io n  r ig h t s .

Bu t i t  d id  so o n ly  upon the terms se t f o r t h  in  S e c tio n 

1 7 ( d ) (21 i t s e l f  —  th a t is , p ro v id e d th a t th e poo l o f 

a v a i la b le  la n d s fo r s ta te  s e le c t io n  would be reduced by no 

more than 80 m i l l i o n  acres under S e c tio n 1 7 (d ) ( 2 ) , and 

p ro v id e d  t h a t th e 80 m i l l io n  acre3 would n o t rem a in fro z e n 

beyond December 15, 1978 excep t in s o fa r as th e y m igh t be 

in c lu d e d  in  th e  fe d e ra l "n a t io n a l in te r e s t la n d s " le g is la t io n  

co n tem p la te d by th a t s e c t io n .

The S e c re ta ry 's  Marcn 1974 p u b l ic  la n d o rd e r , th e 

so c a l le d  " o v e r - r id in g  S ec tio n 1 7 (d )(1 ) w ith d ra w a l, " added 

in s u l t  to  in ju r y .  A l l rem a in ing fe d e ra l la nd s were s e t 

a s id e , in c lu d in g  a p r o h ib i t io n  a g a in s t s ta te  s e le c t io n , 

pend ing c la s s i f i c a t i o n  under a new system w i.ich. has, even to


