AllnbKJY 1. UFIb hift LUKJL GUJPLWL 1111 1. 111 11Ib OO0/ Z

96 58 SENATE RESOURCES



FISCAL NOT]Ny A

STATE OF ALASKA Bill Version:

1998 LEGISLATIVE SESSION (S) Publish Date: £reLi3sL

Revision Date (Note if correction) Dept. Affected: Fish and Game

Title Subsistence Uses of Fish and Game BRU Wildlife Cr nservatlon
Component Wildlife Conservation

Sponsor Rules Committee

Requester Governor Component Serial No. 473

Expenditures/Revenues

OPERATING EXPENDITURES FY 99 FYO00 FY 01 FY 02 FY 03 FY 04
Personal Services 87.1 88.0 88.9 89.8 90.7 91.6
Travel 20.6 185 185 18.3 18.5 185
Contractual

Supplies

Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 107.7 106.5 107.4 108.3 109.2 110.1

CAPITAL EXPENDITURES

CHANGE IN REVENUES (1024)

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 107.7 106.5 107.4 108.3 109.2 110.1
1005 GF/Program Receipts

1037 GF/Mental Health

Other - F&G Fund (1024)

TOTAL 107.7 106.5 107.4 108.3 109.2 110.1
Estimate of any current year (FY98) cost: 0.0
POSITIONS
Full-time 1 1 1
Part-time 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS:  (Attach a separate page if necessary) o . . .
The estimated costs of representing the division at and coordinating with regional councils and the

exBanded Game Board meeting schedule are in addition to funds currently expended working with federal
subsistence regional advisory councils.

Assumptions: (1) Additional staff time (10 days/each regional council meetin%)]vvill be offset by extending
seasonal PCNSs; (2) A project coordinator (IRan?e 1_8|) will be hired to work with the board and division staff
on subsistence ISsues; (SJ Additional travel costs will be incurred for area staff to attend regional council
meetings (6 staff for 6 days annuallly) and division staff to attend expanded Game Board meetings (3 staff
for 19 days each in FY99'and for 14 days each in FY00).

Prepared by  Wayne Regelin, Director Phone_ 465-4190
Division Wildlife Conservation Date_ 5/19/98
Approved by Commissioner vPaju”ol_ \ir~" Date jEfga ifw
Agency Alaska Department ot Fish and Game y

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call tho Governori Legislative Office

iKigsal.uu «dt Page 1of 1



FISCAL NOT],,. .

STATE OF ALASKA Bill Version: Sg t(I'J
1998 LEGISLATIVE SESSION (S) Publish Date: .
Revision Date Dept. Affected Fish and Game
Title Subsistence Use ol Fish and Game BRU Sport Fish

Component Sport Fish
Sponsor Rules
Requester Governor Component Serial No. 464
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Services 48.5 48.5 48.5 48.5 48.5 48.5
Travel 16.8 16.8 16.8 16.8 16.8 16.8
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 65.3 65.3 65.3 65.3 65.3 65.3

CAPITAL EXPENDITURES |
CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 49.0 49.0 49.0 49.0 49.0 49.0
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

1024 Fish and Game Fund 16.3 163 16.3 16.3 16.3 16.3
TOTAL 65.3 65.3 65.3 65.3 65.3 65.3

Estimate of any current year (FY98) cost: 0.0

POSITIONS

Full-time 0 0 0 0 0 0

Part-time 0 0 0 0 0 0

Temporary 0 0 0 0 0 0

ANALYSIS:  (Attach a separate page ilnecessary)

No new positions are being requested. However, funding for 10 months of staff time utilizing existing
permanent/seasonal PCNS is required. A list of assumptions used to calculate costs is attached as page
2.

Prepared by Kevin Delaney _Ey_ . Phone_ 465-4180
Division Sport Fish - Date_ 5/21/98
Approved by Commissioner Date

Agency Fish and Game

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 9/97) SRfrioim»I/ONVB Page 1 Of 2



SUBSISTENCE MYTHS

May ( 1998!

1) Amending the State Constitution will return subsistence management to the Pre-
McDowell period, where the state had implemented a subsistence priorityfor almost

10years and no problems existed.

The rural subsistence priority in state law was established in 1986. Between then and
the McDowell decision in 1989, there were very few regulations implementing the
state law. Most subsistence regulations were developed only when a crisis developed
and the Boards were forced to deal with the situation.

The Fisheries Boards, for instance, adopted very few regulations either identifying
customary' and traditional uses or providing for subsistence preferences as required by
federal law. Certainly, the number of regulations in existence then were minuscule in

comparison to those in place today.

There were a number of state court cases initiated prior to 1989. many advocating
more specific subsistence priorities. The vast majority of these cases were dealt with
by specific board action or were eventually declared moot due to the McDowell

decision.

Since 1989, numerous federal and state court decisions have been issued, which
makes returning to the pre-McDowell period virtually impossible. A simple rural
preference would require myriad changes to state and federal regulations in order to
satisfy the complex web of post-McDowell requirements. For instance, the state will
have to effectively deal with the effects of the Bobby case which essentially interprets
federal law to provide a subsistence priority at all times. It also requires elimination
ofall competing uses before restricting subsistence uses, and it establishes precedent
for subsistence regulations which could include no closed seasons, no bag limits and
no restrictions on methods and means.

If the Ninth Circuit Court of Appeals addresses fisheries issues as it did in the
Quinhagak case, we can logically expect similar regional and statewide conflicts over
subsistence taking of all fisheries including king salmon, cohos, steelhead, reds,
pinks, chums and all fresh water fisheries. The state Fisheries Board will be forced to
finally address many C & T fisheries uses which they have conveniently ignored.

It is only logical to conclude that the situation would not be at all like that which
existed before the McDowell decision. It is an attempt to dupe the public by implying
that all of the problems can be eliminated by simply amending the State Constitution
and returning to state management prior to 1989.
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FISCALNOT]..

STATE OF ALASKA Bill Version: th
1998 LEGISLATIVE SESSION (S) Publish Date: jr-AL-w
Revision Date Fish and Game
Title Subsistence Use of Fish and Game BRU Sport Fish
Component Sport Fish

Sponsor Rules
Requester Governor Component Serial No. 464
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 Fy 00 Fy 01 FY 02 Fy 03 Fy 04
Personal Services 48.5 48.5 48.5 48.5 48.5 48.5
Travel 16.8 16.8 16.8 16.8 16.8 16.8
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 65.3 65.3 65.3 65.3 65.3 65.3
CAPITAL EXPENDITURES |
CHANGE IN REVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 49.0 49.0 49.0 49.0 49.0 49.0

1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

1024 Fish and Game Fund 16.3 16.3 16.3 16.3 16.3
TOTAL 65.3 65.3 65.3 65.3 65.3

Estimate of any current year (FY98) cost: 0.0

POSITIONS

Full-time 0 0 0 0 0

Part-time 0 0 0 0 0

Temporary 0 0 0 0 0

ANALYSIS:  (Attach a separate page it necessary)

No new positions are being requested. However, funding for 10 months of staff time utilizing existing

16.3
65.3

[N e)

permanent/seasonal PCNS is required. A list of assumptions used to calculate costs is attached as page

2

Prepared by Kevin Delaney Phone  465-4180
Division Sport Fish Date 5/21/98
Approved by Commissioner Date _(£1
Agency Fish and Game

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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FISCAL NOTE Continuation Page 2 of 2
Bill Number: 33
Title: Subsistence Use of Fish and Game

Assumptions used for Subsistence Bill cost calculations:

1 Assume 10 subsistence councils.

2. Each council will meet twice yearly.

3. Council meetings will consume | week of staff time for travel, meeting, and preparation time.

4. Proposals generated by each council meeting will consume 1week of staff time for analysis.

5. No new positions are being requested, but staff time amounting to 10 months will be required; FB 11l step A
for 10 months = 548,500

6. Per diem costs will be S342 per meeting times 20 meetings = $6,840

7. Transportation costs are outlined below:

¢ Region 1- Southeast (in Ketchikan) Juneau to Ketchikan RT 2X = 5532

¢ Region 2 - Southcentral (in Glennallen) Fairbanks to Glennallen RT 2X mileage = 5250
. Region 3 - Kodiak/Aleutian Islands (in Kodiak) Anchorage to Kodiak RT 2X = $908
. Region 4 - Bristol Bay (in Dillingham) Anchorage to Dillingham RT 2X = $904

. Region 5 - Yukon/Kuskokwim Delta (in Bethel) Fairbanks to Bethel RT 2X = $1,270
. Region 6 - Western Interior (in Galena) Fairbanks to Galena RT 2X = $1,700

. Region 7 - Seward Peninsula (in Unalakleet) Fairbanks to Unalakleet RT 2X =S 1,670
. Region 8 - Northwest Arctic (in Kotzebue) Fairbanks to Kotzebue RT 2X = S1,540

« Region 9 - Eastern Interior (in Minto) Fairbanks to Minto RT 2X = $226

¢ Region 10 - North Slope (in Banrow) Fairbanks to Barrow RT2X = S1.000

e Total = $10,000



SUBSISTENCE MYTHS

1) Amending the State Constitution will return subsistence management to the Pre-
McDowell period, where the state had implemented a subsistence priorityfor almost

10years and no problems existed.

The rural subsistence priority in state law was established in 1986. Between then and
the McDowell decision in 1989, there were very tew regulations implementing the
state law. Most subsistence regulations were developed only when a crisis developed
and the Boards were forced to deal with the situation.

The Fisheries Boards, for instance, adopted very few regulations either identifying
customary and traditional uses or providing for subsistence preferences as required by
federal law. Certainly, the number of regulations in existence then were minuscule in

comparison to those in place today.

There were a number of state court cases initiated prior to 1989, many advocating
more specific subsistence priorities. The vast majority of these cases were dealt with
by specific board action or were eventually declared moot due to the McDowell
decision.

Since 1989, numerous federal and state court decisions have been issued, which
makes returning to the pre-McDowell period virtually impossible. A simple rural
preference would require myriad changes to state and federal regulations in order to
satisfy the complex web of post-McDowell requirements. For instance, the. tate will
have to effectively deal with the effects of the Bobby case which essentially interprets
federal law to provide a subsistence priority at all times. It also requires elimination
of all competing uses before restricting subsistence uses, and it establishes precedent
for subsistence regulations which could include no closed seasons, no bag limits and
no restrictions on methods and means.

If the Ninth Circuit Court of Appeals addresses fisheries issues as it did in the
Ouinhagak case, we can logically expect similar regional and statewide conflicts over
subsistence taking of all fisheries including king salmon, cohos, steelhead, reds,
pinks, chums and all fresh water fisheries. The state Fisheries Board will be forced to
finally address many C & T fisheries uses which they have conveniently ignored.

It is only logical to conclude that the situation would not be at all like that which
existed before the McDowell decision. It is an attempt to dupe the public by implying
that all of the problems can be eliminated by simply amending the State Constitution
and returning to state management prior to 1989.
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2) The subsistence priority in ANILCA applies only in times ofshortage.

Nothing contained in Title VIII of ANILCA restricts the rural subsistence priority to
periods of shortage of fish and game resources. In fact, federal case law and a 1992
U.S. Interior Department Solicitor’s opinion has interpreted ANILCA to mean that a
rural priority exists any time there are restrictions on harvest. Of course, there are
seasons and bag limits—which mean restrictions—on every stock and population in
the state. Thus, under federal law. the priority exists at all times.

Unlike federal law, HB 406 does not apply a preference for subsistence until a
shortage exists. In other words, if there is ample resource to provide a reasonable
opportunity to harvest for all consumptive uses, there is no reason to apply the
preference.

3) Thefederal government will lake over management on December 1, 1998.
Amending the State Constitution will avert afederal takeover.

The federal government has managed the subsistence taking of wildlife on federal
lands within Alaska since 1990. shortly after the mral preference was stricken from
state law. In addition. Senator Stevens and the Interior Department require that an
entire package be passed to avoid federal management. That package includes not
only a constitutional amendment, but changes to state law as well. And ultimately,
authority rests with the Secretary of Interior to determine whether the State has done
enough to “comply” with the requirements of ANILCA in order to avert federal
takeover.

Finally, the recently added Stevens amendments also grant the Secretary new
authority to bring ajudicial action himself to enforce the provisions of ANILCA
against the state.

4) The state must pass a constitutional amendment to provide a subsistence preference.

The McDowell court made it abundantly clear that the state may provide a
subsistence preference to some Alaskans and not others. It simply ruled that one’s
place of residence cannot constitutionally be the qualifying criterion. The court
stated: “A classification scheme employing individual characteristics would be less
invasive of the Article VIII open access values and much more apt to accomplish the
purpose of the statute than the urban-rural criterion.” Therefore, it is not necessary to
use a rural preference scheme—which would require a constitutional amendment—to
provide a subsistence preference in Alaska.
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5)

6)

8)

HB 406 is one approach which would afford a subsistence preference to true
subsistence users based on customary and traditional use. and which would not
require a constitutional amendment (See Myth 4 21).

The state must comply with ANILCA to avoid afederal takeover.

Congress can amend the federal statute to provide a fair and equitable approach to
subsistence in Alaska. Alaskans have been told repeatedly by Interior Secretary
Babbitt and Senator Stevens that they must amend the Alaska Constitution to prev ent
federal takeover. The fact is that we must amend the Constitution only if Babbitt and
Stevens continue to force that upon us. It is their decision that mandates a
constitutional amendment—not any other procedural barriers. The solution to this
dilemma is only as narrow as federal leaders make it.

The Task Force Proposal returns effective management to the state. Once the state
has amended its constitution, thefederal government will leave the state alone and
allow it to manage its own resources.

Although the Governor's Subsistence Task Force proposal does afford the state the
opportunity to assume subsistence management on federal lands in Alaska, it does not
return “effective” management to the state. It will primarily extend the provisions of
a bad federal law to all existing state and private lands ar.d waters. Any aggrieved
subsistence user will have direct access to the federal courts and, most likely, will be
joined and supported by the Department of Interior in any court action. The result
will be continued meddling by the federal courts and consistent second guessing of
state management actions by federal bureaucrats-essentially state implementation of
a federal law.

ANILCA cannot be amended.

ANILCA has been amended about 30 times since its inception. If Congressional
leaders don’t try, it won't be changed. Note that the most recent sweeping ANILCA
changes occurred in the Senate Appropriations Committee virtually without facing
any opposition.

In addition, presently there is no money available for Interior subsistence regulations
in Alaska because of a moratorium placed on their implementation budget by our
senior senator. If the federal government does take over, it can only do so if millions
of dollars are appropriated through the same Appropriations Committee.

A subsistence priority is necessaryfor survival o fsome Alaskans.
No one in Alaska is faced with a life or death situation based on access to a

subsistence priority for harvesting fish and wildlife. Numerous programs throughout
the state assure that taking of fish and wildlife is not necessary for survival. There are
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recognized varied dependencies on fish and wildlife throughout the state, however,
which contribute significantly to the life styles and economies of Alaskans.

Often forgotten are the ample opportunities under normal non-subsistence regulations
to harvest fish and wildlife for food. For example, in many coastal communities
most of the salmon taken for subsistence purposes are taken in the process of
commercial fishing. Similarly, ordinary hunting and fishing regulations in a typical
rural Alaskan area could provide a family with thousands of pounds of fish and game
each year—more than enough to exist off of exclusively. The subsistence law mereh
provides a preference, not an exclusive right to take at all times or a guarantee of

Success.

The Task Force Proposal contains mandatory linkage language tying a
constitutional amendment to ANILCA changes.

Under the Stevens amendments and the Task Force proposal, ANILCA amendments
are not effective unless the state changes its constitution, but the reverse is not true.
Nothing in the proposed constitutional amendment requires that specific ANILCA
changes be made and remain in effect after the state passes a constitutional
amendment.

Once changed, the state has no particular guarantee that ANILCA won't be amended
afterward. For instance, several critical ANILCA amendments have not been
addressed by either the Stevens amendments or the Task Force proposal—like the
provisions relating to federal court oversight and the definition o f ‘public lands.’

10) Thefederal government has the authority to take over allfisheries managementin

Alaska.

This is untrue. The Alaska Supreme Court ruled in the Totemoff case that “A.NILCA
does not give the federal government the power to regulate subsistence hunting and
fishing in navigable waters.” ANILCA has been held by the federal courts to give the
federal agencies management authority over subsistence uses on federal public lands
in Alaska when the state is out of compliance with federal law. It does not, however,
grant any authority to mange any other uses, including sport, personal use, and
commercial.

Even in Katie John, the federal courts ruled that in some federal reserved waters the
federal government may manage subsistence uses. The case has been remanded back
to the trial court for a full determination of which bodies of water contain such a
federal reserved water right. Until that det.rmination is made, there is no right to
manage under a reserved water right. Virtually no reserved water rights have been
adjudicated in Alaska. Until such right is adjudicated, it simply does not exist.

Even taking the federal decision as correct (which again is contrary to Alaska
Supreme Court rulings, and the appeal of which was dropped by Governor Knowles).
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reserved water rights do not include the right to manage fish and game use. The law
is clear on this point, and the asserted authority to manage fish and game under
reserved water rights is completely unprecedented and contrary' to law.

It has further been argued that Kleppe v. New Mexico clarifies that through the federal
Property Clause, the federal government has carte blanche authority to manage all
fish and game or lands and waters in Alaska. The Kleppe case upheld Congress’
authority under the Property Clause of the U.S. Constitution to specifically regulate,
protect and manage wild burros and horses on federal public lands.

The decision does not grant unlimited pre-emption of state jurisdiction over fish and
wildlife on federal public lands. In fact, Kleppe suggests that Congress may exceed
its powers under the Property Clause where a federal action goes so far as to establish
exclusive federal jurisdiction over the public lands in a state. In December 1998, the
Department of Interior is poised to do exactly that in Alaska.

Furthermore, the Kleppe Court specifically refused to address the issue of the
permissible extent of federal authority to state and private lands and waters. The case
does not authorize federal intrusion into the traditional state realm of management
over private and state lands and waters.

11) Regional subsistence councils are merely advisory.

Under ANILCA, the Regional Advisory Councils’ recommendations may be rejected
only if the recommendations are not supported by substantial evidence, violate
recognized principles of fish and wildlife conservation, or would be detrimental to the
satisfaction of subsistence needs. This language has been interpreted by the
Department of Interior Solicitor to mean that the Boards must adopt the
recommendations in virtually every case. As a result, the Federal Subsistence Board
has in fact adopted virtually every recommendation put forth by the Regional

Councils.

The Task Force Proposal goes one step further by mandating that the Regional
Councils' recommendations be given ftill deference by the Board. HB 406 provides
that the Regional Councils’ recommendations may be rejected if the Board feels they
are contrary to sound public policy.

12) The Stevens amendments overturned the Katie John case.

The Katie John case, in direct contravention to the Alaska Supreme Court in
Totemoff. found that “public lands™ in ANILCA—which are the lands to which the
statute applies—include navigable waters in which the federal government holds a
reserved water right. Since that decision, the federal government has treated Alaska
as though it holds a reserved water right in virtually every water where a salmon

SWims.
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The Stevens amendments redefined “federal lands.” which is irrelevant to the issue
addressed in Katie John, and therefore does nothing to affect the validity of that
decision. To the contrary, the Stevens amendments added a new provision not even
contained in the Task Force Proposal which validates the Katie John case as good
law'. In other words, if Alaska changes its constitution and complies with ANILCA,
we will have effectively put our stamp of approval on the federal decision in Katie
John and have forever given up the right to challenge the federal government's
authority to pre-empt and manage our fisheries.

13) The Stevens amendments to ANILCA match those proposed by the Task Force.

In fact, significant additions to the Task Force Proposal are included in the Stevens
amendments, which create further doubt and controversy. For instance, as mentioned
above, the Stevens amendments added two provisions which effectively recognize
and validate two important federal decisions, Katie John and Babbitt. Taken together,
hose two cases have done more damage to Alaska's sovereign management authority
over its own fish and game than any other court cases in history. Through them, the
Interior Department must manage subsistence in Alaska, and the jurisdiction is
extended to Alaska’s navigable waters. The Task Force did not address the issues,
but the Stevens amendments added them.

Additionally, the Stevens amendments add a provision by which the Secretary of
Interior may unilaterally bring an action to enforce the terms of ANILCA against
Alaska.

The amendments also broaden the federal courts’ authority to declare a state agency
action invalid. Specifically, Section 807(b), as amended, authorizes courts to
invalidate any state agency action that is “not in accordance with law.” That
additional language was added to the Task Force Proposal by Senator Stevens in PL

105-83.

The Stevens amendments add a section authorizing co-management arrangements,
another provision not contemplated by the Task Force Proposal.

14) Only two villages will qualifyfor a subsistence preference under HB 406.

The State Department of Fish and Game has asserted that only two villages will
qualify for subsistence under HB 406. The assertion is an absurd misinterpretation of
the proposed law. In fact, it is estimated that between 150 and 180 villages are likely
to be afforded .an immediate presumption in favor of the preference under HB 406.

Unlike the Task Force proposal or ANILCA, individuals living anywhere may
overcome the presumption against them if they are able to meet the Boards’
qualification criteria established in HB 406. The preference is based on a customary
and traditional dependence on subsistence resources and the demonstrated importance
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of subsistence harvested fish and game in the economies of the communities. The
Bill is designed to protect the “true subsistence user." For instance, it is immediately
evident that more Alaska Natives are likely to qualify for subsistence under HB 406
than under an urban-rural classification scheme.

15) HB 406 will be impossible to administer.

It is acknowledged that providing constitutional guarantees to every' resident of
Alaska may create additional costs and inconveniences to the agencies, it isa
questionable public policy that sacrifices public rights for agency conveniences. It is
debatable, however, whether the administrative costs and difficulties will even
remotely approach those expressed by the openly antagonistic state administration.

There is a reasonable argument that the state will spend considerably less on litigation
costs if a subsistence program is implemented that fits within the confines of our
existing State Constitution and provides a subsistence preference for those that the
public believes are truly dependent on the resources.

The costs of administration of HB 406 are also greatly inflated by the Department of
Fish and Game and the Department of Law. For instance, the Department of Law
projects that eight cases will be appealed to the Supreme Court the first year ana six
per year thereafter. A perpetual level of appeal to the State Supreme Court seems
highly unlikely.

The Subsistence Division has estimated costs of over $2.5 million to administer the
permit system associated with the individual qualifications mechanism embodied in
HB 406. They project an annual processing requirement of 120,000 permit
applications annually. In contrast, the Division of Wildlife Conservation processes
10,000 to 12,000 Tier Il permit applications annually for the Nelchina caribou hunt.
The division is required to score each application, computerize the applications and
issue each permit. The costs are estimated to be between $30,000 to $50,000
annually. Even if the Division of Wildlife Conservation costs were multiplied by 10,
it adds up to only $500,000 annually.

Under HB 406 it is anticipated that a cooperating state agency can competently
administer the non-presumptive applicants by requiring a simple qualifying affidavit
to be signed prior to permitting, not unlike the current Fermanent Fund Dividend
applications.

Any additional expense to be incurred through application of HB 406 must be read in
context of a little known provision contained in Title VIII of ANILCA. The statute
specifically provides for reimbursement by the federal government to Alaska for
subsistence management on federal lands up to $5 million. Unfortunately, the State
of Alaska has never received more than $1 million for management.
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16) The presumption method suggested by HB 406 is unconstitutional.

in 1992. an Alaska Attorney General's Opinion was issued under then-Attorney
General Charlie Cole, relating to the constitutionality of a community-based
rebuttable presumption. The opinion concluded that the rebuttable presumption
system would not violate the equal access provisions of the Alaska Constitution. The
current Attorney General's office has argued that like the ‘proximity" provision
challenged in the Kcnaitxe case, this provision would violate the state constitution.

It is likely the rebuttable presumption system would not be found to violate the
Alaska Constitution’s equal access provisions. Under the terms of HB 406, where
one lives ultimately has no bearing on whether one qualifies for the preference. All
Alaska residents, regardless of where they live, may qualify for subsistence by
meeting the exact same standards of dependence. Place of residence is not a factor-as
it was in the Kenaitze and McDowell cases-to be considered in assessing one’s
ultimate ability to qualify. The residence criterion is merely an administrative hurdle,
and it does not rise to the level of creating an equal access challenge.

17) State and private lands are protected if we comply withfederal law and adopt a
constitutional amendment.

If the state adopts a constitutional amendment and complies with federal law, all
lands and waters in Alaska—including state and private—will be managed according
to the provisions of ANILCA. If, on the other hand, the state does not comply and
instead passes a law like HB 406, its equitable provisions would apply to more than
150 million acres of land and untold navigable and non-navigable waterways—even
if the federal government takes over under ANILCA.

As an aside, it should be noted that the proposed regulations make it clear that the
Interior Department intends to inappropriately exercise extra-territorial jurisdiction,
effectively “reaching out” from its federal land jurisdiction onto state and private
lands and waters where it deems appropriate. 1fand when it does so, the Alaska
Department of Law will be obligated to challenge each invalid pre-emption.
Litigation will undoubtedly ensue, ultimately to be resolved in the United States
Supreme Court, where the Katie John case left off.

18) The Task Force Amendment is merely permissive; the state legislature will still be
free not to impose a rural priority if it chooses.

If the Legislature fails to pass a rural preference in statute according to the permissive
constitutional amendment. Alaska will continue to be out of compliance with
ANILCA, and will therefore still face federal takeover. Similarly, if the state passes a
rural preference it will not be free to amend such a preference in the future, as it will
again be deemed out of compliance. Further, any future changes made to or
interpretations of ANILCA will require matching changes in state law, or we will
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again be deemed out of compliance, thus putting the State at the mercy of
Congressional and judicial whim.

There is ultimately little practical difference between a permissive and a mandatory
rural preference amendment to the Alaska Constitution.

19) The state subsistence law, which allows equal accessfor all subsistence users, has
failed toprovidefor the subsistence needs ofAlaskans.

As the Department of Fish and Game has stated in public hearings on this topic,
subsistence users have not been denied any of their subsistence needs under state law.
Yet the continuing cry is for more subsistence access. It is simply a fact that the
current state law has provided the resources to those who are most heavily dependent
upon them.

20) A rural priority provides subsistence resources to those who need it most.

Available census data indicate that some of the most needy communities are
categorically excluded from participating in subsistence harvesting. At the same
time, some of the richest and best off communities in the state qualify for subsistence
down to the iast member of the community. Yet one of the primary purposes of
ANILCA was ostensibly to provide adequate protection for the Native and non-
Native subsistence needs throughout Alaska.

In addition, many have argued that ANILCA is the fulfillment of promises to Native
Alaskans made in ANCSA and other legislation to provide for Native subsistence
needs. Yet ANILCA categorically excludes over one-third of the Natives living in
Alaska today from a subsistence priority.
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AH EXAMINATION OF FEDERAL AUTHORITY
TO MANAGE FISH AND GAME IN ALASKA

l. INTRODUCTION

The United States Governmentthreatens Alaska with atakeover of fish and wildlife
"management” on Federal public lands, in certain navigable streams and eventually on all lands and
in all waters in Alaska, unless Alaskansamend their Constitution and install State laws complying
with Title VDI of the Alaska National Interest Lands Conservation Act(*"ANILCA")-1

The Federal Governmentclaims that, by virtue of the Property Clause of the U.S.
Constitution,2certain provisions of Title Vm of ANILCA, and by certain 1995 determinations of
the Ninth Circuit Court of Appeals in Alaska v. Babbit,3the Secretary ofthe Department of Interior
has the authority to allocate wildlife on Federal public lands and to allocate fish harvest in Alaska's
navigable waters in order to provide for a subsistence priority for “rural” Alaska residents. Title
VDI of ANILCA applies only to fish, wildlife, lands and waters in Alaska No such Federal
demands are made of any other State.

The Alaska Supreme Court has ruled that State compliance with Title VDI of
ANILCA violates the Alaska Constitution. The State cannot discriminate against one class of its
citizens in favor of another.4

Before attempting to craft a “solution” to ihe U.S. Government vs. Alaska
dilemma, one must understand the basis of the conflict and applicable laws. There are obvious
conflicting claims of government powers. W hat power is given by the U.S. Constitution to the
Federal Government in this matter? Are fish and wildlife Federal “property?” Are Alaska’s
sovereign rights supeiseded by the Federal Government ? W hat rights does Alaska have regarding
fish and wildlife within its boundaries?

Our research shows that nation-wide, fish and wild game are among those public
trust assets which are required to be managed under strict trust law principles. One fundamental
trustee responsibility (Federal and State) is that of impartiality which requires the trustee to treat all
trust beneficiaries equally and fairly. Consequently, even if the Federal Government has

managementauthority over wildlife resources in Alaska (and you will soon see it does.not ). it

cannot favor one group of trustbeneficiaries over any other.

116 U.S.C. 3101 etseq. (1980).
1 U.S. Constitution, art. IV, 83 cl. 2. (“The Congress shall have power to dispose ofand make all needful rules and

regulations respecting the territory or other property belonging to the United States; and nothing shall be construed
as to prejudice -\yclaims of the United States, or of any pamcularsiate.”)
5 73 F.3d 698.



Said differently, we believe it is very clear that the provisions of Title VHI of
ANILCA violate the U.S. Constitution and the Federal Government's trust responsibility.

1. applicable laws

Several Federal Acts. Executive Orders, and Proclamations as well as two well
established Doctrines are key to the issue at hand. Each is an essential element and all must be
considered in order to fully understand the matter.

A. Alaska .Statchood-Act:

The Alaska Statehood Act5contains four very important provisions:

1. Section 1 provides that Alaska was admitted into the Union on an equal
footing with and with all the same rights and responsibilities as the other States. It says:
?oon Issuance of th% groclamapon requweﬁpn | l¥ section 8& of this Act,

the State oan%k gY decareﬁ . a ﬁd Into the Union, on. an
equal Tooting with the other States In all respects whatever

2. Section 6(;) contemplated and provided for the transfer of fish and game
management from the Federal Government to the State of Alaska with the same measure of
administration and jurisdiction over fisheries and wildlife as possessed by all the other States.6 It

says:
A)I rea Iand sonal grolp offhe United Sfates situated in tge Terntor%
01Alask aw |s used for the so éPurpo e 0T conservation and protectio
01 the fisheries andW| alife in A as |a be transferred and convey[Ed

%rﬁfn?stf“r%eu% ang i aée?n%%ﬁ’“’ﬁha‘ﬁsh G O (s JA??

ereta e]d dera Goverqment unde}r] existing Jaws lflntl the

g t caendar ea ollowin explr tion 0 nmetg
|s| tive da satert eSec etar the Interior certifies to the C a Pres
t the Alaska tate Legls ature has made ade(ﬁuate provision 10 tne
m|n|strat|on management, and conservation of said resources In t
broad national interest ... (emphasis added)

3. Section 7(m) includes Alaska as a heneficiary to the Submerged Lands
Act of 1953 - with all the same rights under thatact as all the other States. It says:

The Submerged Lands Act of 1953 .. shall be applicable to the State of
Alaska an e sleﬁJ1 State sha‘ ave the same rig tg 8 do emst?ng States

t ereunder.

1 McDowell V. State, 785 P.2d 1(Alaska 1989).

3 Public Law 85-508 -July 7. 1958.

6 Metlakaila Indians v. Egan, 369 U.S. 45. 57(1962X” Section 6 (e) of the Alaska Statehood ACL..providing for the
conveyance of United States properties‘used for the sole purpose of conservation and protection of the fisheries and
wildlife of Alaska,” contcmplat transfer to the State of the same measure of administration and jurisdiction over

fishenes and wildlife aspossessed by other States.”)
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4. Section 8(c) provides that Alaska would enter the Union with ail the
same rightsas the original 13 States - as soon as the President issued his proclamation to that

effect. It says:

the ssuance of sai rochamatmnb the Pr (fsment the State? laska
a bed emedadm|tte into the Union ﬁrow ed Insection 1 of this Act
ae equa footing with the other States inall respects whatever),

B. The Alaska Omnibus Act:
The Alaska Omnibus Act was passed to “AmendCertain Laws of the L'nited States

in Light ofthe Admission of the State of Alaska into the Union, ..." 7

Section 45(a) authorizes the President to TERMINATE Federal management of
fish and wildlife inAlaska and to transfer any property or interest in property owned or held by the
United States in connection with fish and wildlife managementto the State of Alaska, Ii says:

f the President determines that any functjon performed e Federal Govern
!n A?as& ﬂas been termmateé ycurtat|| %J% the Fe; raPGovernment andmtﬁ

performance of such funet Xpa rsu stant|a t#n n aﬁ heen gr d h|s

esame
ssumed by the State of Alaska, the re3|

3|scret|on ¥ransfer and convey to the State 0 AarM t?lelmbHrSﬁment ang
PR R s Ll
w |c% r¥ct|on |s pursuant to this Act or the /&cto July c7 5t f%ta? 8393
(emphasis added)

Proclamation No. 3269, signed by President Eisenhower, dated January 3, 1959 is
titled, “ADMISSION OF THE STATE OF ALASKA IN 'O THE UNION.” This Proclamation
declared Alaska admitted into the United States as an equal with the other States of the Union. It
says:

! DWIGHT D. EISENHOWER Premdentofihe Unjted StatesofAmenca ﬂ
hereby decl ar% and ro? aim that th Hroce ura rqulrejnents mgoseﬁ
Con ess on the State of Ala s\<a to entitle tha%Stat m|s? fot e nion
ave een comp|e W|th I aJl respects and that admission 0 %e State ofAlaska
Into the n| n on uaI o tln with the other States of the Union IS roxi

accomphs . (emp as

D. Executive Order Np. 1Q852:

Executive Order No. 10857, signed by President Eisenhower, effective December
29, 1959is titled, 'TERMINATION OF FEDERAL FUNCTIONS IN ALASKA AND
TRANSFER OF PROPERTY HELD BY UNITED STATES." This Executive Order
TERMIN ATES Federal managementof fish and wildlife and quitclaims any interest. owned.. or

7 Public Law 86-70 - June 25, 1959.
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held by the Federal Government in fish and wildlife in Alaska effective December 31, 1959, It

says:

WHERE Ss ct|o 6(#2 of the actofJu 7. 1958 L Ft%L 339, a amended
row est ﬁ ea ministration and man ement? and wild|ite resources
aska all be fransferre to th e fate o Aaska on the first daP/o the
rstcaen aryeay following explranon% nmety? e(dar days after the Secret 8
th e Interior certlfles to the Con%ress that the ‘Alaska State’ Legislature has made
uate proyision for the administration, management, and conservation of such

res&rces Inthe broad national interest: and

WHEREASIhe Secretary of the Interior made such certification to the Congress on
April 27, 1959; and

WHEREAS sectjon 45&1 oftheAIaska Ommbus Act (73, Stat 1 2).. prowdeﬁ
at If the Pr S|de etermings { at %ny unc[non Frf rmed gt
overnment ?en ferminate Z that Federal Government and . that

performance of suc uncti norsu staptially the same function nas been or will pe

S L ot oo st o s Moot ol
ersonal, situat \g n Alas|<a wh| IS 0 ngd IOor ?d by the uﬁn&f tates in

onnection with such function; and

WHEREAS a ears that| would he in the public interest to delegate to the
ecretar \bepl terior ttag ee tentn eunderpmdmated eauthont;g vested In

ePresPdent y section 45 ofteA aOmmbus e

NOWTHEREFORE by virtue of the a thontgvested in mle bysectlon 45%(] of the
Alaska Omnibus A (t %aL 152 an section 301 oft e3 of the United States
Code, and as President of the United States, It 1 ordered as follows:

Sectlon L Itis hereb¥ determlned that the funcddns performed by the United Stales
|nA aska gursuantto h teact 0f June 26,

e Alask ggame a(yv
ndact of June 6 an teactsamen | g []sup rnentlng such
acs ts, Wil terminate on Decemlf L ﬂ that t ? unctions or
substantially the same functions will be assumed byt e State otAlaska ...
ection 2. There is hereby delegated fo the Secretary of the Interior, effective
?anu 1568 the autho@fg veste d mtthe Pre3|den1%ysectloH 45?2 fr heAIaska
Omn sActtotranseran erL]nA ras au\ﬁﬁlc

any property or interest in property, real or personal, situate
vdwé) 8 %3 eUmtg Aatsmconne%don with the functions described |n

onvey to tne State of Alaska Wlé
section 1 hereo empha3|s a dg

E. 1953 Submerged .Lands Act:

Section-6(ra) of the Alaska Statehood Act provides that the State will be beneficiary

of the Submerged LandsAct of 1953s—passed six (6) years prior to Alaska statehood. It says:

) The Submerged ct of 1953 ... shall be applicable to the State ofAlaska
S d tne SaSI Stategshah avepne same r?ghts as do ex??tp Ing States ttnereunder

8 Public Law 31,83rd Congress, Second Session
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The Submerged Lands Act is a quitclaim of Federal authority or ownership and
provides that, like all the other States, Alaska owns its navigable waters, submerged lands and the

fish that swim in those waters. It also provides that management of those resources are subject to

State (not Federal) law. Itsays:

§ 1311. Rights of States (a) Confirmation and establishment of title and
ownership of lands and resources; management, administration, leasing,
development, and use. It isdetermined anddeclared to be in the public interest that
(1) title to and ownership of the lands beneath navigable waters within the
boundaries ofthe respective States, and the natural resources within such lands and
waters, and (2) the right and power to manage, administer, lease, develop, and use
the said lands and natural resources all in accordance with applicable State law be,
and they are, subject to the provisions hereof, recognized, confirmed, established,
and y.estcdin-aad.assigncd .tQlheiespecUYe.StatfiS in which the land is located, and
the respective grantees, lessees, or successors in interest thereof; (underlining

added)

*

F. Equal FoailngXI&clrine;

It was the Equal Footing Doctrined which brought the 37 new States -- including
Alaska —into the Union as equals with the original 13 States. The U.S. Govemrrientrecognizes
Alaska as a beuenciaiy ofthe Equal Footing Doctrine. Forexample:

1. Section 1ofthe Alaska Statehood Act provides:

the State of Alaska is hereby declared.,.admitted into the UnioD on an equal
footing with the other States in all respects whatever.10

2. Presidential Proclamation No. 3269 provides:

that admission of the State of Alaska into the Union on an equal footing
with the other States ofthe Union is now accomplished.

In 1997 the U.S. SupremeCourt held that title to public trust assets passed from
the Federal Government to Alaska at statehood through the equal footing doctrine as an essential
elementofsovereignty - not by Federal permission. 1l

G. The Public Trust Doctrine:

The Public Trust Doctrine provides that public trust lands,waters and living
resources in a State are held by the State In trust for the benefit of allof the people, and
establishes the right ofthe public to fully enjoy public trust lands, waters and living resources for a
wide variety ofrecognized public uses. It has been used and upheld by the U.S. Supreme Court,

the lower Federal Courts and State Courts since the earliest days of this Nation.

9The Northwest Ordinance. | Stat. 50.. Art 5. (such state shall be admitted, by its delegates, into the Congress of
the United States in all respects whatsoever). See also The Alaska Statehood Act 72 Stat 339 (the State of Alaska
is hereby declared ... admitted into the Union on an equal footirg with the other States in all respects whatever).
DPublic Law 85-508, § 1: Alaska Statehood Act

11 See United Stales ofAmerica V. Alaska, No. 84, Orig. (1997).
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The “trust" referred to is an actual trust in a legal sense. The trust assets are
generally in the form of navigable waters, the lands beneath and the living resources within those
waters, and free roaming wildlife. The beneficiary is the public, which includes “not just present
generations but those to come."2 The trustees are the State Legislatures or, in some limited
circumstances, the U.S. Congress.13 These trustees have alegal duty to protect the trust The
purpose s clear to preserve and continuously assure the public's ability to fully use and enjoy
public trust lands, waters and resources for certain public uses,

H.  H{Jc Vni of ANILCA:

Title VIII of ANILCA, in its original form, does not provide for Federal
management of fisheries or wildlife ifAlaska does not comply. It says:

2/ Persons and organlzatlons aggrieved by a failure of the State or the Federal
ment to row e for the  priarity “for subsmdence USes... maly upo
Qﬁ( austion of an Staeor Federal...adminiStrative remedies...file a coyrt actio
the United States District Court.to require such actions to be taken as are

necessary to provide for the priority..."

And, under ANILCA, until recently (see Para. UI(F), below), the only Federal
remedy for any failure by the State of Federal Government to provide the rural subsistence priority

was to file a court action. Paragraph (c) says:

Section as sole Federal judicial remedy. This section is the sole
eaeral?udlual remedy by t %?stltlej' (bold type ino¥iginal)

[11. DISCUSSION

This discussion deals with the provisions ofTitle VIII of(*ANILCA”). It does not
deal with the sociological issue of “subsistence." A guiding principle throughout our research has
been that no matter how laudable the purpose for passing ANILCA. or how great the ultimate end
might be forthe common good, the end cannot beallowed if it is outside constitutional bounds.

A. Property Clause Cannot Eclipse StatesLRIghts
When CongTess manages Federal Property, its authority comes from the Property

Clause ofthe U.S. Constitution.14 The Property Clause reads:

The Co ngress shall hve ower to ds ose of and make all needful rules and
requlations resp etmg r|tor¥] [pro rta/ elon |n fo the United States:
ah nothmgsmt Is Constitution aI e SO Constr eJu ice any claims of
the United “States, or of any particular state.

¢ Arizona Centerfor Law in the Public Interest v. Hassell, 837 P.2d 158. 169 (Ariz. App. Div. 1, 1991).

a Forexample: lands withdrawn or otherwise set apart as refuges or reservations for the protection of wildlife prior
to statehood such as Denali National Park, would be managed by Congress as 'Trustee" for all of the people of the
United States. Congress has a duty as “trustee for the people of the United States" to prevent monopolization by
any corporation, group or individual for private gain. Cornfield v. United States, 167 U.S. 518, 524 (1897).

4 U.S. Constitution, an. 1V, 83 cl. 2.
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The Federal Government claims that, because the Constitution’s Property Clause
gives Congress the power to make needful rules and regulations respecting Federal lands, any
action taken by CongTess by virtue of that Clause with respect to Federal lands is valid; that
Congress has unlimited power over the administration Of public lands; and that normal
constitutional constraints are not effective against such rules. Hence, they say, Congress can, by
virtue of the Property Clause, grant the Interior Secretary the authority to allocate wildlife harvest
on Federal public lands in Alaska and to allocate fish harvest in certain (if not all) of Alaska's
navigable waters simply by passing an act authorizing those actions.

They claim Congress, when invoking authority under the Property Clause, is
immune from even those amendments to the Constitution contained in the Bill of Rights.b
Therefore, they claim, Congress is free, when using the Property Clause, to usurp a State’s
traditional sovereign power of fish and wild game management, and to do so without judicial
review of its action.

These claims by the Federal Government are not without precedent.

A similar argument was presented to the U.S. Supreme Court in Kansas V.
Colorado, 206 U.S. 46, 89. (1907), but held untenable. Mr. Justice Brewer, speaking for the
Court, disposed of it, saying:

TJh?] ro[Josmon ﬂ] therhe are Iegxlslanve powers affectm% he nation as a w oIe
whi H 9 % ressed In, the grant Of é)f?wers IS in direct
con '[WI'[ hedoctrlnf ?ttls |sajovernmentof numerated powers. hattls

IS suc ov mm ntcear%a pears Trom the Constitution, In egen ently of 13
mend me or otherwise there N Instrument grrantm erfams ecifie
t mgs made o erat|ve fo %rant other an d|st|nct things.  This tura cons ruct|on
of the original body  of The onst|tut|ﬂn which Was see l] \% 51 m( Ith
resuence 0 mts ch acontentlo ast gP resent, disclosed the wide-s ead '
‘te natio %overnment V\? [h presere of a sugpos enera
welfare, attempt t exermseg h|c d not been grantﬁ Wit (ﬁ
.detefrmmatwn e framers Intended that no. sugh ssumpgu n should ever md
justirication in t ‘8 nic act a that, If ”l uture ‘further powers see
necessaryht e ran H Beo e Inthe manneét ave row ed
foramendh atat ki Its hncg Bse Was not t |?trh ution powe'
between the”United States and the States, but a reservation of the people

powers not granted.

13 To illustrate the broad acceptance of this theory, in his 12/12/97 written response to a group called Alaskans
Together, Senator Ted Stevens said "The 10th Amendment t tUnited States Constitution says The powers not
delegated to the United States by the Constitution, not pro' led by it to ihe States, are reserved to the States
respectively, or to the people.” Article 1V, section 3 of U< -o»~titution (Property Clause] says The Congress shall
have power to dispose ofand make all needful Rules and Regulations respecting the Territory or other Property
belonging to the Unites States...” The 10th Amendment does not apply because the Constitution delegated to the
United States’ Legislative Branch the power toregulate its land Congress passed ANILCA, and included Title VIII,
which governs federal regulation of subsistence uses of United States land"

AN EXAMINATION OF FEDERAL AUTHORITY TO MANAGE HSH AND GAME IN ALASKA
Page 7 of 17



Clearly, the U.S. Supreme Court has held that the 10th Amendment constrains
Congress, even when Congress invokes the Property Clause. Coogress cannot act outside the
enumerated powers granted by Article |, Section 8.

Next, we turn to the. 1976 case of Kieppe v. New Mexico}6 In that case, Mr.
Kleppe, then Secretary of Interior, claimed the Property Clause gave the Federal Government
unlimited power on Federal Lands and totally exempted Federal lands within state borders from all
state or local power or sovereignty. The Court disagreed when it held (at 543) such total
exemption was “totally unfounded." Justice Marshall, writing for the Court said:

Hhe Secretary. [0 Intenor]r P osition...that “the Property Clause tot?IIy exempts

eri Ianés Within state boci sfromstate Ieg|slaé|ve Fo ers, sta}ter Ice powers
and a nq ts and powers of local sovereignty and jurisdiction of the states,”
totally unfounded.

And, that same kieppe Court (at 545) recognized a Stale's broad powers over wild
animals on Federal property and removed any possibility that the Property Clause can be used to

dictate an ANILCA-type allocation system. The Court said:

Un Lesti onabl the States have bro dtrustee and oI|ce OWers over Wl|d animals
WI'[ In their juti sdlctlons l\fl g oubt It IS true at as% een q State and Its

mhabltantsthe State mayreguatethe killing...of [wildlife], (paren. inoriginal)

Absent any overriding Supreme Court decision to the contrary (and there are none),
the matter is settled. The rural preference allocation provisions demanded by ANILCA violate
Alaska’s broad trustee powers and police powers over wild animals on Federal lands within her
boundaries. Alaska —not the Federal Government - requlates the harvest of wildlife within its

borders. Title VIII of ANILCA cannot belegally sustained.
B. Before Statehood - All Alaska Assets Were Held In Trust

The kieppe Court, above, said the Stales have broad “trustee” powers over wild
animals. It's important then that we understand where those “trustee” powers came from and
equally important that we understand the “trustee" responsibilities accompanyingthose powers.

As in other purchased territories, when the Federal Government hought Alaska
from Russia, it was acquired by the United States for the people ofthe United States for their equal
benefit through their agent and trustee, the Federal GovernmentZ The United States acquired title
from Russia to tide-lancs (and other public trust assets) equally with the title to uplands.
Significantly, it is well settled law that, when aterritory is purchased from a foreign government,
that new U.S. Territory's "Public Trust Assets" (i.e. submerged lands, navigable waters, the lands
beneath those waters, the living resources therein and free roaming wildlife), are held.in.trust by
the United States Government for the future state and that state's future citizens.

Kleppe v, Hew Mexico, 426 U.S. 529 (197
ﬁSee dliScUSSIon in Scott v« Sancord, b0 Us 393 395 (1856)
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Hence, hefore statehood, all “public trust" lands and assets in the Territory of
Alaska, were managed by the Federal Government as frustee” (1) for the future State of Alaska
and (2) for all of Alaska’s future citizens.*

With respect to uplands not transferred to Alaska by the Statehood Act, the United
States holds its interests, inAlaska as elsewhere, "in trust for all the people.” 9

C.  Congressional Power Is Constrained By Its Trustee R ole

Before statehood, Congress acted as Inisififi for all Alaska's lands and assets
including lands which would later remain in Federal ownership. That trust was, and still is,
“based upon common law equitable principles. That is, the administration of land subject to the
public trust is governed by the same principles applicable to die administration of trusts in
general."2)

Even though the U.S. Constitution gives Congress power to "dispose of and make
all needful rules and regulations respecting the territory or other property belonging to the United
States’ Atnat power is constrained. FOr example, the Property Clause itself provides that no Act of
Congress can prejudice a State's rights and, when dealing with Federal property, Congress must
operate as ‘Trustee” and stay within the boundaries of trust law.

One of the fundamental responsibilities of ail trustees is to deal impartially and fairly
with all the beneficiaries of that “trust.” 2 Therefore, CongTess, like all other trustees , milSI deal
impartially with all citizens when it comes to Federal lands or assets.

When it comes to public lands, Congress cannot favor one group of citizens over
others. Therefore, since Title Vin of ANILCA violates the fundamental trustee responsibilities of
impartiality and fairness which Congress must use when managing U.S. property, Title VIH
cannot be sustained.

D. Property Clause Cannot Override Trustee Responsibilities

Discussing the Property Clause authority in light of the “trustee” responsibilities of
Congress, the U.S. Supreme Court, in scott v. Sandford, 60 U.S. 393, 489-490(1856), held:

But Whatevertt}] power ye ted inCo gres Congres Was ade S|mPIB/ the aﬁgnt
e stee fOr the Unite tates an cou not without a reach of trust a

f] (JJ appropriate the su IJGCTR th e U Stt other peneficiary or cest i que trust
fantheUme States, orto t e n|te States, one ual g ?uns
egal or equitable. Congress cou ot appropnate that su ject 0 an one"class or

B Pollard'sLessee v. Hagan, 44 U.S. 212(3 How.) (1845) See also Knight v. US. Land Association, 142 U S
161, 183 (1891X"Upon acquisition of the territory from Mexico the United States acquired the title to tide lands
equally with the title to upland: but with respect to the former they held it only in trust for the future States that
might be erected out of such territory.").

19 United States v. State ofCalifornia, 332 U.S. 19, 40 (1947)('Thc Government, which holds its interests here as
elsewhere in trust for all the people...").

2 Bogert & Bogert, Law of Trusts, §6 (1973).

21 U.S. Constitution, art IV, 83 cl. 2.

2 Restatement (second) of Trusts, § 170-199 (1959). See also The Law of Trusts, § 171 (4th ed. 1987).
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portl?n of the eople to the gxclusmn of others, politically ang c?nstltutlonally
ﬂ s, but evmcmzen would, 1f any one cRud c%m I hﬁve the like rlghts of
rchase, settlement, occupation, or“any other fight, In the national tefritory,

(Fl)mderlmmg added)

Title VI of ANILCA establishes a privileged class —" rural" Alaska residents —
and disenfranchises all others. It demands that rural residents (rich or poor) have an absolute
preference for the taking of fish and game on Federal public lands.

The U.S. Supreme Court emphatically addressed this type of scenario in scoti V.
Sandford, supra, When it said that it is patently illogical to imagine that the Property Clause of the
Constitution could be used to establish inequalities among U.S. citizens. The Court said:

carcely anything more. |IIo |c Ior extravagant can be imagine than the attempt to
3 uce}frorX '}"39 rowsm eCon tmf ?on t[ProlﬁJert(}/ ﬁ use| a ? h dm é%ro
rin any(wse ho im a|rt ecw|| and polit (ial r% ts the cifizens of the Unite
Powert establish mequaljtjes %mcgpgst those citizens

ass of those citizens, an enfranchisement

tates, gna mych more sot
Ing them from the %osmon they previously

by creating privileges jn one ¢
¥otﬁer pgoﬁmns 3 classes by degra

occupied;

Time has not eroded that absurdity any more than it has eroded the Constitution's
principle of inalienable individual rights for all citizens. 1t's still patently illogical to suppose that
the Property Clause can be used: (1) to destroy or impair the civil and political rights of U.S.
citizens: (2) to establish inequalities amongst citizens by creating privileges in one class of citizens;
or (3) to disenfranchise any class by degrading them from the position they previously held —all of
which are demanded by Title VIII of ANILCA.

No matter how expedient, Congress cannot, in asserting the Property Clause,
breach its trustee responsibilities. It must manage Federal lands equitably. 1f Federal public land
is open to any, or if harvest of natural resources on that land is permitted by any, it must to be open
to all and permitted by all citizens on anequal basis.

Title VIII of ANILCA cannot override the trustee responsibility of Congress by
asserting the Property Clause. On this basis alone,Title VDI cannot be sustained.

E. Alaska Controls Flshmg as Essential Element of Sovereignly

At Statehood, Alaska became a sovereign. Her new-found sovereignty contained
several essentialattributesrelevant to the matterat hand. One of those is ownership of submerged
lands and the powers accompanying that title which includes collective ownership of all living

creatures inthose waters.
By virtue of the Equal Footing Doctrine, as referenced in Section 1 of the Alaska

Statehood Act, as proclaimed by President Eisenhower's historic January 3. 1959 Proclamation,

AN EXAMINATION OF FEDERAL AUTHORITY TO MANAGE HSH AND 0 \ME IN ALASKA
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and as most recently held in United States of America V. Alaska,2L(the “Dinkum Sands” case),
Alaska was admitted into the Union on an equal footing with the other States.

OnJune 19, 1997, Justice O'Connor, writing the opinion of the U.S. Supreme
Court in Dinkum Sands held that the State of Alaska succeeded to the United States' title to the
beds of navigable waters within Alaska's boundaries at statehood and, thereafter, the State of
Alaska has the power to control fishing in Alaska's waters. She wrote:

?wnersmp of submerqed lands-which carries with it the Bower to control...
Shlrhge 3ther up {c uses of water-is an essential attn ute of sovereignty
r the doctrine o Lessee of Pollard \, Hagan ..IEW. States are admitted to

the Union on an "equal footing" with the original” 13 colonies and sugceed to the
United States' tide t he beds gfnawgable waters within their boundaries...

n 1953, .Congress en cted th %ubmerged J.anﬁts Act..That Act“confirmed” an
“astablished" ttest| e to the beds ofn %a e waters W|th|n the boundﬁrtes 0
the res ectlve tates The Aas a State Act ex ress rowdes { at the
Submerg ah)shﬁtap Tsto eer tedt ka Is
entl ded Q e oth the equal footin oc[trnae an uomerge L nds ct to
submerged lands beneatn tidal an gl awq de Wwaters, er the
Submerged LandsAct alon 3submerge lands extending three mlles seaward of

Its coastiing, (emphasis adced

Once tide passed to Alaska, any attempt by the Federal Government to defeat that
title cannot succeed. Also in Dinkum Sands the Court declared that the Federal Government
cannot take back lands or powers that were transferred to Alaska at statehood. They said:

In our equal footin cases [a]vV urt deciding a question of tide to the bed of

nawg able” waters must...begin a stron Presumptlon against defeat of a
Sth title..We WI|\ not mfer an. intent to defeat a futyre ttes fitle fo |n|a
submerged | lands unless the intention was de Initely dec ared or otherwise m
very plain.".,

and:

. S} e receives title to submerged lands...unless the United States," expressly
retainfs| them.

The U.S. Supreme Court is clear. At statehood, Alaska received tide to all
submerged lands that had not been “expressly” retained by the United Stales prior to statehood. A
later act of Congress cannot reclaim property already given away. Along with that tide came the
power to control fishing inall State waters.

Another 1997 U.S. Supreme Court case, 1daho V. Coeur d'Alene Tribe of Idaho,
No. 94-1474 (June 23, 1997) went to great lengths to reach an even more expansive rendering of
the same conclusion. The Court traced the principle that navigable waters are sovereign assets

23 No. 84, Prig. (1997).
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under the ownership and control of the States all the way back to the Institutes of Justinian.24 The
1daho Court reviewed its own history in which the U.S. Supreme Court had acknowledged and
concluded that a State has sovereign control over its submerged lands; that lands underlying
navigable waters are a State's “Sovereign lands;" that State ownership of submerged lands are
considered an essential attribute of sovereignty; that States hold the absolute right to all their
navigable waters and the soils under them for their own common use. subject only to the rights
surrendered to the Constitution of the General Government; that Stales entering the Union after
1789 did so on an “equal fooling" with the original States and so have similar ownership over
these sovereign lands; that a State's title to these sovereign lands arises from the equal footing
doctrine and is “conferred not by Congress but by the Constitution itself" and that ownership of
these sovereign lands and waters brings with it the right to control fishing and other public uses of
the water.

And, interestingly, the 1daho Court reminded the States that submerged lands are
infused with a "public trust” the State itself is bound to respect; and reminded State Legislators
that, because of legislator's trustee responsibilities, an attempted transfer was beyond the authority
of the legislature since itamounted to abdication of its obligation to regulate, improve, and secure
submerged lands £y the.henefiLofeyery indlyidual.3

The Federal threat to “take over fishing" inAlaska is hollow at best The Secretary
of Interior's power to control Fishing in Alaska's navigable waters was destroyed at Statehood.
Alaska’s title was perfected 21 years before ANILCA. The State, in its sovereign and collective
capacity, holds title to the fish within trust waters in the State for the benefit of the people.% And,
since Fish are not Federal property and the navigable wateis are not Federal property, the Property
Clause cannot authorize a Federal takeover of Alaska's Fisheries. (Once again, assuming arguendo
that the Federal Government could manage Alaska’s fisheries, it could not violate its trustee
responsibilities by mandating adiscriminatory “rural” preference to fishery resources.)

F. Management-Authority -O ver.-Wild Game Bclangs.tQ_Alaika

Other essential attributes of sovereignty which passed to Alaska at Statehood
include power to manage all wild game to the same full measure as possessed by other States.

The rule of law which all American courts have recognized is that wild game, are
owned [to the fullest extent that any wild animal may be owned] by the states in their sovereign

M See Institutes of Justinian, Lib. II, Tit. I, 82 (T. Cooper transl. 2d cd 1841X"Riven and ports axe public; hence

the right of Fishing in a port, or in riven are in common").
23 See ldaho v. Coeur dAlene Tribe ofldaho, 000 U.S. 94-1474 (1997) referring to Illinois Central R. Co. v.

Illinois, 146 U.S. 387 (1892).
2 Douglas v. SeacoastProducts, 431 U.S. 265, 284-5(1977).
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capacity as the representatives and for the benefit of all their people in common.ZZ The wild animal
and bird life present in a state is the common heritage of all the people of that state and the title
thereto is vested in the state - in trust for all the people of the state* The wild game within a
state, at common law, belongs to the sovereign, and in this country to the people in their collective
capacity. And, the Stale "has the power to manage and conserve wild game, and to that end to
make such laws and regulations as are necessary to protect and preserve it.J)

The original 13 colonies owned the wild game that roamed their lands. They did
nor. cede that ownership to the new national constitution. Those original colonies (now States) still
successfully maintain the power to control and manage their wild game. And, the U.S. Supreme
Court has recognized a State's authority to manage wild game on Federal property within its
borders.al

In that same respect, at statehood, Alaska gained managementauthority over wild
game as an inseparable attribute of its new-found sovereignty to the same measure of
administration and jurisdiction as possessed by other States.2 To maintain otherwise is to deny
that Alaska was admitted into the Union on equrd footing with the original States.

All American courts have also recognized that wild game animals are owned by the
Stales, not as proprietors, but in their sovereign capacity as trustee for the benefit of all their people
in common. This principle has been upheld by all the highest courts of the states in which the
question has arisen, and has had the approval of the Supreme Court of the United States in every
case which has come before it

And even assuming arguendo that prior to statehood the Federal Government may
have held title to wild game in Alaska and that, somehow that title did not transfer at statehood to
Alaska as an essential element of sovereignty, the Alaska Omnibus Act (pg. 3, supra) and
Executive Order No. 10857 (pg. 3 & 4, supra) quitclaimed that title to fish and wild game to the
State of Alaska Section 45(a) of the Alaska Omnibus Act provided the President with the
authority to transfer any interest held by the United States in connection with fish and wildlife to
the State of Alaska Executive Order 10857 terminated Federal management of fish and wildlife

27 See United States v. Shauver, 214 Fed 154 (1914); See alto State v. Hume, 52 Or. 1,5,95 P. 808 (1908)Clt is a
generally recognized principle that migratory fish in navigable waters of a state, like game within its borders, arc
classed as animals ferea naturae, the title of which ...is held by the state, in its sovereign capacity for all its
citizens(.]”).

See United Stales v. McCullagh, 221 Fed 154 (1915).
29 See Judson on Interstate Commerce, § 11.
50 Montana Outfitters Action Group v. fish and Game Commitsion, 417 F. Supp. 1005, 1009 (Mont. 1976)
Upheld by the U.S. Supreme Court m Baldwin v. Montana Fish and Game Commission, 436 U.S. 371 (1978).
1 InBaldwin v. Montana Fish and Game Commission, 436 U S 371 (1978), The Court recognized that 75% of the
elk taken in Montana are killed on Federal Land Yet, that same Court held that the State had the power to manage
and conserve the elk, to make such laws arc necessary to protect and preserve the elk and that the cik arc entrusted to

the care of the State by the people of Montana.
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and transferred title to any * property" or to any “interest” “held” by the United States in connection
with fish and game managementin Alaska to the State of Alaska. Hence, if the U.S. Government
ever held title to fish or wildlife in Alaska, they quitclaimed that interest to the State of Alaska
effective December31, 1959,

Since Alaska's game animals are not property of the United States, the Property
Clause cannot be used as authority for a Federal takeover of Alaska's wild game.

G. U.S.Government quitctaimed Title 10 Fish and witdrife

The Submerged Lands Act applies to Alaska and unequivocally provides that title to
fish in Alaska’snavigable waters belong to the State of Alaska.3 In fact, in Douglas V. Seacoast
Products, Inc., Justice Rhenquist described the Submerged Lands Act as, "a quit claim of the
entire interest held by the. Government when the Act was enacted-"3% And, in United States V.
california, Mr. Chief Justice Burger said, “When CongTtss enacted the Submerged Lands Act of
1953...the United States, in effect, quitclaimed..whatever interest the Federal Government may have
had in. and to all lands and natural resources lying within three geographical miles seaward of
the...coastline."3

So there would be no confusion about Alaska being beneficiary to the Submerged
Lands Act, section 7(rm) of the Alaska Statehood Act clearly provided that the Act, “shall be
applicable to the State of Alaska and the said State shall have the same rights as do existing States
thereunder."

The Alaska Statehood Act anticipated and provided that the United States would
transfer administration, jurisdiction and managementof fish and game to the State of Alaska equal
to that possessed by other States.®

Executive Order No. 10857 (Dec. 29, 1959) accomplished that transfer and
terminated Federal management of fish and wildlife in Alaska effective December 31, 1979,
This Order also affirmatively quitclaimed all fish and wild game to the State of Alaska.

As an essential element of sovereignty and by quitclaim’ from the Federal
Government, title to all fish and wild game in Alaska rests in the sovereign State of Alaska in its
trustee capacity for all its people. After statehood, the Federal Government is without any

52 See Metlakaila v. Egan, 369 U.S. 45. 57 (1962).

33 United States o fAmerica, Plaintiff v. Stale ofAlaska, No 84, Orig. (1997).

saDouglas v. Seacoast Products, Inc., 431 U.S. 265, 289 (1977X*“ Such a view would take the statute for what it
appears to be on its face - a quitclaim to the entire interest by the Government when the Act was enacted”).

33 United States v. California, 447 U.S. 1, 3 (1980). Interestingly, Congress quitclaimed its interests to the States
by authority of the Property Gause - which it now cites as authority to reclaim resources previously given away.

8 Metlakaila Indians v. Egan, 369 U.S. 45, 57 (1962X"Section 6 (e) of the Alaska Statehood Act...providing for the
conveyance of United States properties 'used for the sole purpose of conservation and protection of the fisheries and
wildlife of Alaska,” contemplated transfer to the State of the same measure of administration and jurisdiction ovct

fisheries and wildlife as possessed by other States.")
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authority to make any ruie or regulation allocating fish anchor wild game which belong in common
to the citizens of the sovereign State of Alaska.

H.  ANTICA s Unconstitutional Interference In Alaska's Affairs

The U.S. Constitution does not make a general grant of legislative power. It reads:
“Article 1, § 1 Alllegislative powers herein granted shall be vested in a Congress..." And then,
in Article S, it mentions and defines the legislative powers that are granted. Because there is no
general grant of legislative power it .as become an accepted constitutional rule that theUnited
States Government is a government o. enumerated powers.

InM'Culloch v. Maryland, 4 Wheat. 405. 4L. ed. 601, Chief Justice Marshall said:

This oYeanent Is acknowle nqed by all to be one of enumerated powers. The
RQUéfé Wi 10 B nforced oy A thospongr/etrJSrngFlatQt\?vﬁc?\ e
foun |tnecessary to urge. TRe prmup?e IS"now universally adm ag %(?

Therefore, when Congress claims a legislative power, even when it applies to
public lands, the question is whether or not that power is one of those granted by the Constitution,
either in explicit terras or by necessary implication.

The allocation of Alaska's fish and wildlife to aspecial classbased onresidence is
not one of the powers granted to Congress by the Constitution.

The Property Clause very clearly bans any action which prejudices the rights or
claims of any individual State.37 The 10th amendment clearly reserves to the people those powers
not granted to Congress.

It is settled law that, when it comes to internal affairs, the states retained their police
power, which they, as sovereign nations, possessed prior to the adoption of the national
Constitution, and no such powers were granted to the nation.3L Any police power over a State's
internal affairs belongs solely to the State. Management and regulation of fish and game is a
universally recogLized police power belonging to the State.

Title VIII of ANILCA demands a priority for Alaska residents who live in rural
areas of the State of Alaska. The lifestyle ANILCA *protects" is confined to the State of Alaska.
ANILCA does not demand any similar priority in any other State in the. nation. ANILCA is not a
"national" law.

Allocation or appropriation of fish and wildlife in Alaska is an internal Alaska

affair.39

17"and nothing in this Constitution shall be so construed as to prejudice and claims...of any particular state."”
3B See United States v. Shauver. 214 Fed 154 (1914).
PSee Kleppe v. New Mexico, 426 U.S. 529, 545 (1976X"No doubt it is tree that as between a State and its

inhabitants the State may regulate the killing...of [wildlife]")
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Alaska, on an equal footing with the other States, has the power to regulate,
control, or prohibit the hunting and killing of fish and wild game within its sovereign boundaries.40

Clearly, this matter is an Alaska internal affair and even through the Property
Clause, the Federal Government does not have any enumerated power under the U.S. Constitution
to interfere in Alaska'sinternal affairs.

4, SUMMARY
It is without question that, within Constitutional constraints, Congress has the

complete power and authority to manage federal lands. But this question isn't about “land
management” It isabout theillegal allo™tion of Alaskan public trust assets (fish and wild game)
to aselect portion of Alaska'scitizens at the exclusion of others - based solely on where they live.
It's a question of equality!

Though Congress has exclusive power over the territory and property of the United
States, that power is constrained. CongTess cannot manage as if it is aprivate land owner who can
pick and choose who gets to use his land. Congress must manage Federal lands as a “trustee” for
all the people of the United States and cannot breach its trust responsibility by granting one class or
portion of the people access to the land for hunting or fishing while excluding others.

When Alaska became a State, as an essential element of sovereignty, and through
quitclaim from the 1953 Submerged Lands Act, the Alaska Omnibus Act and Executive Order No.
10857, certain lands, waters and other trust assets transferred from the Federal trust into the new
State of Alaska trust Though the Federal Government retained millions of acres of Alaska's
“uplands,” those lands remain in the Federal trust and Congress, as trustee, is still required to
manage them without discrimination.

Thus, once Alaska was admitted, the Federal authority over trust assets including
wildlife, navigable waters and fish was terminated. AU the resources in those waters, including
fish, and free roaming wildlife became assets transferred to the State. Alaska's Legislature became
the trustee4l and Alaska's citizens became the beneficiaries. Thereafter, the United States could not
defeat that trust.£2

Neither Congress (the old Trustee) nor the Alaska State Legislature (the new
Trustee) can appropriate, fish or wildlife or any other trust asset to any one class or portion of its
citizens (beneficiaries) to the exciusion of others.4 The concept okimpartiality is embodied in the
Alaska Constitution. It is thatconcept which isviolated byTitle VIH cfANILCA.

» See Kleppe v. New Mexico, 426 U.S. 529, 548, 549 (1976).
41 The State Legislature is also bound by the law to deal equitably with all its citizen beneficiaries.

¢ See Pollardv. Hagan, 44 U.S. 212. 216.
*>
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It is the well settled law of the United States: (1) that fish and wild game are “Public
Trust Assets;" (2) that fish and wild game are among those Public Trust Assets transferred to all of
the 37 "new” States; and (3) that each individual sovereign State - not the Federal Government -
has the power to requlate the taking of fish and wild game within its borders.

Amending our constitution will not allow either the State or the Federal Government
to breach their trust duties of impartiality and equal protection to all beneficiaries such that a
successful suit could be filed by anyone who, under rural preference, would not betreated squally!

However, if Congress wants to implementthe provisions contained in Title VIII of
ANILCA on FederU public lands in Alaska, their only course lies first in amending the U.S.
Constitution -- not in demanding ".laska amend hers.

“Every man...has an equal right of pursuing and taking to his own use all such
creatures as are ferae naturae.” 2 W. Blackstone, Commentaries 411 (1766).

“*Subsistence Is ahasic human right” Alaska Federation of Natives (1997).
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MEMORANDUM

T0: Territorial Sportsmen, Inc.

FROM: Gregory F. Cook

RE: DRAFT ANILCA & Alaska State law amendments
DATE: December 7, 1997

This memo responds to your request for counsel on the following
three questions:

1) Does the proposed amendment to ANILCA § 807 insulate the
State of Alaska from federal court oversight of State
fish and wildlife management regulatory actions?

Answering this question involves a two-part legal analysis. First,
we look at the meaning of the ™arbitrary and capricious™ standard
of review specified in the amendment. This is a matter of federal
common law. Federal law is quite distinct from State common law in
Alaska that interprets the same words. Second, we look at the
measure of deference accorded decisions of a federal agency to
determine the effect of granting a state agency "the same

deference” as a "comparable federal agency.”

2) Can the chances of federal court intervention in State
management within the framework of ANILCA and ongoing
federal oversight be reduced?

3) What is the import of the "deference" standard contained
in Governor Knowles' proposed AS 16.05.261(h), (i)?



THE PROPOSED AMENDMENT TO ANILCA 5 807 AND THE ISSUE OF

CONTINUING FEDERAL OVERSIGHT

QUESTION PRESENTED: Does the proposed amendment to ANILCA
g 807 insulate the State of Alaska from federal —court
oversight of State fish and wildlife regulatory actions?

SHORT ANSWER: The proposed amendment to ANILCA &807 provides
no more than a thin sheet of protection from the cold reality
of Federal Court oversight of State fish and wildlife
management and penetrating Federal judicial scrutiny.

. INTRODUCTION

The Governor®s Task Force on Subsistence (1997) has recommended
amending ANILCA & 807 to add two new sentences:

"Agency actions may be declared invalid by the court only if
they are arbitrary, capricious, or an abuse of discretion.1
When reviewing any action of a State agency, the District
Court shall give the decision of the State agency the same
deference it would give the same decisions of a comparable

federal agency."2

These two sentences shall be analyzed separately. First, we focus

on the standard for judicial review, i.e., the meaning of
"arbitrary, capricious, or an abuse of discretion.™ Next, we
examine the likely effect of the proposed amendment®s second
sentence according parity of deference to the decisions of State

and federal agencies.

The ™"arbitrary and capricious” standard of review is
extremely <common; it is prescribed by the federal APA, 5

U.S.C. 8706(2)(a).

Implicit in this provision is the hypothesis that without
this clause, a federal court would automatically grant greater
deference to a federal agency than to a State agency.
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1. The ™arbitrary and capricious”™ standard of review

Analysis of the "arbitrary and capricious"” standard of review in
the context of ANILCA is a matter of federal common law. As with
any matter of common law, the meaning of "arbitrary and capricious”
is constantly evolving. There are few, if any, "bright [line"
distinctions or definitions. Interpretation of this standard 1is
always subject to the discretion of an individual judge, albeit
subject to appellate review.

The standards wused to guide federal judicial vreview of agency
decisions at the trial court level occupy a spectrum3. At one end
of the spectrum is total unreviewability. At the other end of the
spectrum is de novo review, where the court independently performs
the fact-finding task, much like an agency®"s regulatory hearing4.

The most common type of judicial review, including "arbitrary and
capricious”™ review, 1is in the middle of the spectrum.

The middle ground of judicial review of agency actions has been

variously stated by Jlegislative bodies. Examples include:
"clearly erroneous,” "clear error of judgment,"” "substantial
evidence," "arbitrary and capricious,” and "abuse of discretion."”

Each of these different statutory formulations of the standard for
judicial review of agency action has been laboriously explicated by
judges in many thousands of cases.

There is considerable cynicism among many legal commentators about
judicial sophistry 1in interpreting and applying the different
middle ground standards of judicial review. It is nonetheless
useful to be familiar with some of the judicial definitions of the
"arbitrary and capricious”™ standard of review.

The following statement by the U.S. Supreme Court is currently the
preeminent explanation of "arbitrary and capricious"™ review.

...an agency rule would be arbitrary and capricious if the
agency has relied on factors which Congress has not intended
it to consider, entirely failed to consider an important
aspect of the problem, offered an explanation for its decision
that runs counter to the evidence before the agency, or 1is so
implausible that it could not be ascribed to a difference in
view or the product of agency expertise.

Motor Vehicle Manufacturers Assn. v State Farm Mutual Automobile

3 In the federal system, trial level is the District Court.

4 The Supreme Court first drew the distinction between
reviewable and unreviewable agency actions in the famous case
of Marburv v Madison, 5 U.S. (1 Crunch) 137, 170 (1803)
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Ins. Co.. 463 U.S. 29, 103 S.Ct. 2856, 2866-2867 (1983); see also
Arkansas v Oklahoma. 503 U.S. 91, 113 (1992).

In seeking to understand the "arbitrary and capricious” standard of
review, it would be a mistake to fail to <consider the huge
importance of how an agency formally jJustifies 1its regulatory
decisions when the agency produces written findings. The statement
below, 1is illustrative:

A federal agency"s rule 1is arbitrary and capricious and may be
set aside by a court if the agency relies on improper facts,
ignores 1important arguments or evidence, fails to articulate
a reasoned basis for the rule, or produces an explanation that
is so implausible that it <could not beascribed to a
difference in view or the product of agency expertise.

Natural Resources Defense Council. Inc.. v E.P.A.. 822 F.2d 104
(D.C. Cir. 1987).5

These judicial descriptions of the ™"arbitrary and capricious”
standard should provide a good, general understanding of the term.

As a practical matter, under the "arbitrary and capricious" test,
it is a relatively simple matter for a reviewing court, 1if it is so
inclined, to overturn agency action.

Likewise, 1if a court wants to uphold an agency®s action, it is just
as simple for the court to review the agency®"s decision, summarize
the administrative record, perhaps note that the court would not
necessarily have reached the same conclusion as the agency, then
pontifically opine that the court must nonetheless refrain fronm
substituting its judgment for that of the agency.

Each of these two approaches 1is common 1in judicial review of agency
actions under the ™"arbitrary and capricious™ standard.

In a nutshell, Federal District Court judges have tremendous
discretion when they vreview the decisions of administrative
agencies under the "arbitrary and capricio* s" standard.

The foremost commentator in the field of federal administrative law
(K.C. Davis) has written a summary of the law of this middle ground
of judicial review that may be more reliable than the many
complexities that are constantly repeated 1in federal judicial

In the 9th Circuit, it has been held that a Court of
Appeals must uphold the findings of fact of an administrative
agency 1f the agency®"s findings are supported by "substantial
evidence™ (a low threshold) . As to questions of law,
appellate review 1is plenary. SEE: Potato Sales Co.. Inc..
v Dept, of Agriculture. 92 F.3d 800 (9th Cir. 1996).
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opinions that try to explicate "arbitrary and capricious”™ review:

Courts usually substitute judgment on the kind of questions of
law that are within their special competence, but on other
questions they 1limit themselves to deciding reasonableness;
they do not clarify the meaning of reasonableness but retain
full discretion in each case to stretch it in either
direction.

Davis, Administrative Law Treatise, (2d ed. 1984) Vol. 5, 8&29:1,
p. 332.

In other words, according to Professor Davis, under the "arbitrary
and capricious"” standard of review, what a federal District Court
judge 1is really deciding is whether or not the agency has convinced
the judge that its rule is "reasonable,” as well as whether or not
the agency properly followed the statute the agency was seeking to
implemert. It is hard to imagine a moreflexible standard of
judicial review. SEE: ld.. 829:7 p. 359.

According to Professor Davis, all the judicial and statutory
verbiage purporting to refine the foregoing summary of the middle
ground of judicial review is useless embroidery,tantamount to what
Shakespeare wrote in King John. 1V, 1ii:

To be possess®™d with double pomp,

To guard a title that was rich before,

To gild refined gold, to paint the lily,

To throw a perfume on the violet,

To smooth the 1ice, or add another hue

Unto the rainbow, or with taper light

To seek the beauteous eye of heaven to garnish,
Is wasteful and ridiculous excess.

Professor Davis adds that:

The most prominent example of such useless embroidery 1is the
confused law about the comparison of the "arbitrary and
capricious”™ standard with the "substantial evidence™

standard. ..

Davis, Administrative Law Treatise. (2d ed. 1984) Vol. 5, &29:1,
p.- 334; SEE ALSO Ick, 8 29:7.
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a. The "substantial evidence"” standard compared to the
"arbitrary and capricious”™ standard

What 1is "substantial evidence?"

Substantial evidence 1is more than a scintilla, and must do
more than create a suspicion of the existence of the fact to
be established. It means such relevant evidence as a
reasonable mind might accept as adequate to support a
conclusion.

N.L.R.B. v Columbian E. & S. Co.. 306 U.S. 292, 300 (1939).

Addressing the distinction between the "arbitrary and capricious"”
and "substantial evidence”™ standards, Professor Davis has asked,
rhetorically:

WTiat, then, 1is the difference between the two standards, or
are they the same? The surprising answer: The courts do not
know!

The scope of review may vary from one case to another and it
may vary with the mood of the writer of the opinion.6

Davis, Administrative Law Treatise. (2d ed. 1984) Vol. 5, 8&29:1,
p. 335.

Does the ™"arbitrary and capricious”™ standard differ from the
"substantial evidence? standard? Professor Davis advises us that:

The best response to this question might be that quibbling
about it should be avoided because, whatever the technical
answer, courts will go on substituting judgment on the kind of
questions of law that are within their special competence and
using a reasonableness test on other questions.

SEE, for example: Office of Communication of the United
Church of Christ v F.C.C.. 707 F.2d 1413, 1422-1426 (D.C.Cir.
1983)

Over the years, these phrases "arbitrary," "capricious,"

and "abuse of discretion,™ as well as the judicial

precedent interpreting them have developed a deceptively
talismanic quality- the mere mechanistic incantation of
the terms 1is presumed to evoke the appropriate judicial
mind-set.
Or Pacific Legal Foundation v Dept. Transportation. 593 F.2d
1338, 1343, n 35 (D.C.Cir. 1971), <cert, denied, 444 U.S.
830 (1971) :
...we agree with the emerging consensus of the Courts of
Appeals that the distinction between the arbitrary and
capricious standard and substantial evidence review is
largely semantic.
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Davis, Administrative Law Treatise. (2d ed. 1984) Vol. 5, & 29:7
p. 356.r_

For this reason, we will not examine any of the other expressions
used to describe the middle ground of judicial review- "clearly
erroneous," "clear error of judgment,"™ or "abuse of discretion."”

Instead, we emphasize that in the context of federal common law,
the mind-set of the judge before whom a case 1is heard 1is probably
of far more importance than the particular verbal formula recited
in a statute purporting to prescribe the standard of judicial
review of agency action, unless the statute specifies the extreme
of "de novo”’ review. Whether a statute specifies "arbitrary and
capricious,” "substantial evidence,” "clearly erroneous,"™ etc., 1is
probably of far more importance to legislators than to judges.

"The law 1is, then, all at one time, that the one test
requires more than the other, that the other requires more than the
one, and that the difference between the two tests 1is largely
semantic! IT lawmakers had a malevolent purpose of preventing
clarity (as they surely do not), could they accomplish that purpose

more effectively?
The answer is yes, for they have made the difficulties still

greater.

If differences in the three standards exist, the least
exacting review is "arbitrary or capricious," the middle one 1is
"substantial evidence,"” and the most exacting 1is "clear error of
judgment."™

Davis, Administrative Law Treatise, (2d ed. 1984) Vol. 5, 8 29:7
p. 359.
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b. The ™"arbitrary and capricious” standard of review
allows courts to exercise a tremendous level of
discretion in reviewing agency action.

The federal APA embodies the basic presumption that agency action
is subject to judicial vreview. SEE: Abbott Laboratories v
Gardner, 387 U.S. 136, 140 (1967); Citizens to Preserve Overton
Park v Volpe. 401 U.S. 402 (1971).8

The proposal of the Governor®s Task Force on Subsistence (1997) to
amend ANILCA 8807 ensures that the State"s decisions implementing
the ANILCA subsistence priority will be reviewable. Existing
ANILCA & 807 guarantees the right of "aggrieved persons” to
challenge any failure to adequately provide for the subsistence
priority. (16 U.S.C. & 3117.) (This includes agency 1inaction.)

Despite all the different verbal formulae that have been brought to
bear on the problem, it is generally accepted that judicial review
under the "arbitrary and capricious”™ standard can be just about as
searching, or as deferential, as the jJjudge who hears the case
wishes the standard to be. There is enough slack in the "arbitrary
and capricious” yardstick to accommodate whatever level of rigor a
particular judge wishes to bring to the process of review.

Federal judges often write that it is only 1in the fields of
statutory construction, or analysis of legislative history, that
courts enjoy "special competence.™ Consequently, when judicial
review is in either of those fields of unique judicial expertise,
a court need give no deference to an agency"s decision.

In Alaska, however, perhaps one should modify the standard analysis
of judicial review by noting that most "true Alaskans™ consider
themselves to be experts 1in the fields of wildlife and fisheries

management. It is possible that federal judges 1in Alaska share
this common public feeling of special skill. As a consequence,
searching judicial inquiries 1in cases 1involving Alaskan fish and
wildlife should not be presumed to be outside the ™"special

competence™ of federal judges 1in Alaska.

In Alaska, 1t seems reasonable to predict that where fisheries or
wildlife management disputes are concerned, substitution of a
court"s jJjudgment (federal or state) for that of an agency should

8 Under federal administrative law principles, agency
inaction, on the other hand, 1is presumptively unreviewable,
but the presumption may be rebutted. Heckler v Chanev. 470

Uu.S. 821, 833 (1985). BUT COMPARE Sierra Club v Hodel . 848
F.2d 1068 (10th C ™. 1988), and Adams v Richardson, 480 F.2d
1159 (D.C. Cir. e .d banc 1973).
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never come as a surprise.

A judicious approach to the jJurisprudence of administrative law
will recognize that the scope of judicial review of agency
decisions occupies a continuum.

At one end of the continuum lies the field of statutory
interpretation, which courts consistently declare to be within
their "special competence”™ and wherein courts consequently do not
defer to agency decisions.

Courts are most prone to substitute their judgment for that of an
agency when the question in front of the court is one of analyzing
a statute or legislative history. SEE, e.g., Watt v Alaska. 101
S.Ct. 1673 (1983); Kenaitze Indian Tribe v Alaska. 860 F.2d 312,
313 (9th Cir. 1988), cert denied, 491 U.S. 905 (1989).9

At the other end of the continuum of the scope of judicial review",
yet not separated from the first end by a "bright 1line,” lies
judicial review of agency findings of fact and policy. It is fair
to say that courts are generally less willing to substitute their
judgment for that of an agency in these domains, especially where
the question involves agency expertise or basic policy.

In conclusion, one could say that in general, statutory standards
like ™"arbitrary and capricious™ that purport to limit judicial
review of agency decisions are Ilike the outfield fences at the
minor league Milwaukee Brewers®"™ ballpark when the team was owned by
Bill Veeck; the fences can move in and out from day to day.

9 Chevron v N_R.D.C.. 467 U.S. 837 (1984), indicated a
doctrinal shift by the U.S. Supreme Court 1in the field of
federal administrative common Jlaw, and held that reviewing
courts must affirm any reasonable interpretation of ambiguous
language in an agency-administered statute. Nonetheless,
tremendous judicial discretion continues, due 1in part to the
malleability of administrative law doctrines, the Jlarge and
ideologically diverse federal judiciary, and the inherent
limits of appellate review for ensuring consistency.
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cC. Senator Stevens®™ version of amended & 807

Senator Stevens has made several <changes to Governor Knowles”
Subsistence Task Force®"s (1997) proposals. The following section
of this memo discusses Senator Stevens- addition to the Task
Force"s proposed amendment to ANILCA & 807, adding the clause "or
otherwise not in accordance with law” to the formula of "arbitrary
and capricious."10

Mr. Bill Horn has written that Senator Stevens®™ modification
"substantially weakens decisionmaking authority of State agencies.”
I respectfully disagree for the following reasons.

There 1is enormous judicial discretion 1in the application of the
"arbitrary and capricious” standard of review under federal
administrative common law. It is my opinion that the marginal
change caused by the additional language 1inserted by Senator
Stevens would be of minimal effect, not "substantial.”

The federal APA specifically allows a reviewing court to declare
agency action invalid if it is "otherwise not 1in accordance with

law." 5 U.S.C. 8706(2)(A).

As a hypothetical, let us consider how a reviewing court would be
likely to act in the absence of Senator Stevens®™ "otherwise not 1in
accordance with law™ language. Would a Federal District Judge be
likely to refuse to void agency action that was 1in excess of the
agency"s statutory jurisdiction, without substantial observance of
procedures required by law, or contrary to constitutional rights?
I doubt it very much. 1

Can any of us reasonably conceive of a statute that forbids a court
to void agency action that 1is "not in accordance with law?"

It is nonetheless true that Senator Stevens® modification of
proposed ANILCA &807 specifically widens the enumerated grounds on
which a court could void fish and wildlife regulations adopted by
the State under authority of ANILCA. However, for the foregoing

These clauses, recited seriatim by judges and lawyers
ever since the federal APA was adopted 1in 1946, have acquired
a mantra-like, 1incantatory effect by virtue of their long-—
standing linkage in 8706 of the federal APA. It is possible
that they have grown intellectually inseparable for federal
judges whose entire career experience with administrative law
has 1involved using these clauses almost interchangeably.

n SEE ALSO: U.S. v Alexander. 938 F.2d 942, 947 n. 9 (9th
Cir. 1991): "Where Congress has meant to preclude us fronm
passing upon the wvalidity of a statute, it has said so
explicitly."” (citations and quotations omitted.)
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reasons, I believe that Senator Stevens"™ addition 1is more of a
cosmetic change than a substantive one.
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d. Current 9th Circuit law on the scope of review

We next look briefly at current practice in the 9th Circuit Court
of Appeals interpreting and applying the "arbitrary and capricious”
standard.

It is the current judicial cant to write that the function of a
reviewing court 1is merely to determine whether an agency has
considered all the relevant factors and articulated a rational
connection between the facts found and the choice made. e.g.,
Washington Crab Producers. 1Inc., v Mosbacher. 924 F.2d 1438, 1441

(9th Cir. 1990).

In the context of fact-finding, courts typically state that they

cannot substitute their judgment for that of the agency. e.g-,
Alliance Against. 1F0O"s v Brown. 84 F.3d 343, 345, 350 (9th Cir.
1996); cert denied 117 S.Ct. 1467; Alaska Factory Trawler Assn.

v Baldridge. 831 F.2d 1456, 1460 (9th Cir. 1987).

Nonetheless, courts can substitute their judgment for that of an
agency in the context of fact-finding via the rubric of stating
that the agency has failed to articulate a rational <connection
between the facts and the agency®s decision.

Bicycle Trails Council of Marin v Babbitt. 82 F.3d 1445 (9th Cir.
1996) , ("BTCM™) is an 1instructive case to study for purposes of
seeking to understand the <current state of judicial review of
agency actions 1in the 9th Circuit. The facts 1involved National
Park Service regulations governing the use of bicycles around the
Golden Gate Bridge Recreation Area.

The portions of the decision in BTCM excerpted below deal first
with judicial review of an agency®"s interpretation of its own
statute, then with judicial review of the agency®"s findings of
facts. 12

12 Federal courts recognize a distinction between
"interpretive” rules and "substantive™ rules.

1) "An interpretive rule expresses the agency"s view of what
another rule, regulation, or statute means...the scope of judicial
review 1is broad because the interpretation of statutory language
does not involve the agency®"s discretion." Pacific Gas & Electric
Co. v FPC. 506 F.2d 33, 37, n. 14 (D.C. Cir. 1974).

2) A "substantive” rule (also known as a "legislative” rule)
has been defined as one which "establishes a standard of conduct
which has the force of law...A general statement of policy, on the

other hand, does not establish a "binding norm. 1 1t is not finally
determinative of the issues or rights to which it 1is addressed.
The agency cannot apply or rely upon a general statement of policy
as law because a general statement of policy only announces what

(continued. ..)
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In BTCM. the 9th Circuit3 wrote that the United States Supreme
Court has established a two-step process for reviewing an agency"s
construction of the statute it administers.

First, always, 1is the question whether Congress has directly
spoken to the precise question at issue. IT the intent of
Congress 1is clear, that is the end of the matter; for the
court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress. If, however, the
court determines that Congress has not directly addressed the
precise question at 1issue, the court does not simply 1impose
its own construction of the statute, as would be necessary in
the absence of an administrative interpretation. Rather, 1if
the statute 1is silent or ambiguous with respect to the
specific issue, the question for the court 1is whether the
agency"s answer is based on a permissible construction of the
statute. Chevron U.S.A. v N.R.D.C.. 467 U.S. 837, 842-843

(1984).

Bicycle Trails Council of Marin v Babbitt. 82 F.3d 1445, 1452 (9th
Cir. 1996).

Step one in this analysis requires a court to use traditional tools

of statutory construction. IT Congress had an intention on the
precise question at 1issue, that intent 1is the law and it must be
given effect. Id., citing Chevron at 843, n. 9.

IT an agency decision represents a reasonable accommodation of
conflicting policies that were committed to the agency®"s care by
the statute, then, at least 1in theory, courts should not disturb
the agency"s <choice "unless it appears from the statute or its
legislative history that the accommodation is not one that Congress

2(. ..continued)
the agency seeks to establish as policy. A policy statement
announces the agency"s tentative intentions for the future."”
Pacific Gas & Electric Co. v FPC. 506 F.2d 33, 38 (D.C. Cir. 1974).
The scope of review for "substantive"™ or "legislative” rules
is narrower and more deferential than for "interpretive"” rules.
(SEE generally: Batterton v Francis. 432 U.S. 416, 425 (1977).)

13 A recent case from the District of Alaska dealing with an
agency"s statutory 1interpretation is Oregon Portland Cement
Co. v U.S. Dept. Interior. 590 F. Supp. 52 (D. Alaska 1984) .
There, the court wrote that a court is obliged to accept the
administrative construction of a statute only insofar as it is
reasonable...and consistent with the 1intent of Congress 1in
adopting the statute. Where a statutory mandate is detailed
and specific, the amount of deference due an agency decision
is "tempered,"” and deference is less appropriate. Id. at 56.
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would have sanctioned." Chevron. 467 U.S. at 845.16

Bicycle Trails Council of Marin v Babbitt. 82 F.3d 1445, 1454 (9th
Cir. 1996).

At Step two, the <court need not conclude that the agency
construction of the statute was the only one it permissibly
could have adopted to uphold the agency®s construction, or
even the reading of the statute that the court would have
chosen 1f the question had come wup first 1in a judicial
proceeding. Id. at 843 n 10.

Bicycle Trails Council of Marin v Babbitt. 82 F.3d 1445, 1454 (9th
Cir. 1996).

Taken literally, this method translates to judicial deference to an
experienced agency®"s interpretation of the statute it is charged
with administering.

Regarding the application of the "arbitrary and capricious”
standard to agency findings of fact and policy decisions, the 9th
Circuit relied on the current U.S. Supreme Court guideline (Motor
Vehicle Manufacturers Assn. v State Farm Mutual Automobile Ins.
Co.. 463 U.S. 29, 43 (1983) ), and 1its own precedents.

An agency decision can be found "arbitrary and capricious”™ where
the agency "entirely failed to consider an important aspect of the
problem.”™ Bicycle Trails Council of Marin v Babbitt. 82 F.3d 1445,
1460 (9th Cir. 1996), citing Motor Vehicle Manufacturers Assn. v
State Farm Mutual Automobile Ins. Co.. 463 U.S. 29, 43 (1983).

In order for an agency decision to be upheld under the
arbitrary and capricious standard, a court must find that
evidence before the agency provided a rational basis for its
decision. Northwest Motorcycle Assn.. 18 F.3d 1468, 1471 (9th
Cir. 1994), cited 1in Bicycle Trails Council of Marin v
Babbitt, 82 F .3d 1445, 1462 (9th Cir. 1996). After
considering the relevant data, the [agency] must articulate a
satisfactory explanation for its action including a rational
connection between the facts found and the choice made. Id.

Bicycle Trails Council of Marin v Babbitt. 82 F.3d 1445, 1462 (9th
Cir. 1996).

Translated into plainer English, this method of judicial review of

16 SEE ALSO: Wilderness Public Rights Fund v Kleppe. 608
F.2d 1250, 1253 (9th Cir. 1979), cert denied, 446 U.S. 982
(1980), noting that allocation of a Ilimited use between
competing user groups is well within the area of
administrative discretion granted to the NPS.
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fact-finding and policy-making gives courts broad discretion to
determine whether or not the agency®"s explanation of 1its action is
"satisfactory."

The NPS decision-making process in BTCM was upheld, but why? The
court noted, in dictum, that 1its decision to wuphold the NPS
regulation was partly because the regulation adoption process took
years to complete, it was exceedingly detailed and documented, it
included public participation and comments from the major wuser
groups, workshops were held, a detailed, written staff analysis and
summary of all public comments was created, the court was able to
review the agency"s responses 1in writing to the public comments,
and the underlying authorizing statute granted NPS authority to
allocate between user groups, rather than mandating a priority.1

Articulating "a satisfactory explanation” is perhaps the area 1in
which the State of Alaska®s Boards of Fisheries and Game will find
it the most difficult to comply with the demands of federal
administrative law. The Board of Game and Board of Fisheries,
along with their support staff within ADF&G, have little experience
crafting the kind of detailed, post-decisional documents commonly
required by federal courts.

An agency"s explanation of its action must be sufficient to permit
effective judicial review. S.E.C. v Chenerv Coro.. 332 U.S. 194,
196-197 (1947). Although Alaska®s Board of Game and Board of
Fisheries have developed real expertise at the level of notice and
comment public hearings, the Boards and their staff are much less
adept when it comes to tailoring a post-decisional document that
will satisfy federal judicial review.

Several common law maxims typically guide federalcourts when they
look at an agency"s post-decisional documentand judge whether or
not it offers a "satisfactory explanation”™ for the agency®"s action.

The reviewing court should not attempt to make up for deficiencies

in the agency"s decision. Motor Vehicle Manufacturers Assn. v
State Farm Mutual Automobile Ins. Co.. 463 U.S. 29, 43 (1983). A
court "may not supply a reasoned basis for the agency®"s action that
the agency itself has not given." Id. However, a court can uphold
an agency decision "of less than ideal clarity if the agency®s path
may reasonably be discerned." Id.. cited inNorthwest Motorcycle

Assn.. 18 F.3d 1468, 1478 (9th Cir. 1994).

When acting under ANILCA, the Boards will need to create an

15 Such a ponderous process of agency decision-making may
not always be appropriate to the time-driven exigencies of
fisheries and wildlife management 1in Alaska. It is, at a

minimum, the polar opposite of management by Emergency Order.
(AS 16.05.060.)
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adequate administrative record prior to their decisions. The
Boards will also need to create post-decisional documents
articulating their findings in a way sufficient to justify to a
reviewing court the Boards®™ decisions.16

It is beyond the scope of this memo to address the
increased paperwork or bureaucracy needed to meet these
demands.
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2. What 1is the likely effect of amending ANILCA & 807 to
require that federal courts give the State the "same
deference™ they would accord a comparable federal agency?

What is "deference?" It is a judicial term of art that is so vague
and amorphous it does not even appear in Black®"s Law Dictionary.l7
This memo will not attempt to define "deference™ comprehensively or
for multiple purposes. For the limited purposes of this memo, we

interpret "deference" this way:

When a reviewing court accords some level of acceptance to a
decision (or interpretation) offered by an agency that 1is
greater than the intrinsic merits of the agency®"s decision (or
interpretation) itself.

To answer the original question regarding the proposed amendment to
ANILCA 807, it is first necessary to try to wunderstand the

purpose of the proposed amendment to ANILCA.

My research indicates that it is likely that the 1impetus for this
provision derives from two federal court cases: Kenaitze Indian
Tribe v Alaska. 860 F.2d 312 (9th Cir. 1988), <cert, denied, 491
Uu.S. 905 (1989), and U.S. v Alexander. 938 F.2d 942 (9th Cir.

1991).

These two <cases are discussed separately, below. Concluding
thoughts on this 1issue are presented immediately afterwards.

17 Webster defines "deference"™ as: respect and esteem due
a superior or elder. Webster®s Ninth New Collegiate

Dictionary. (1984) .

18 To the best of my knowledge, there 1is not yet anything
that would qualify as legislative history for this proposed
amendment. Whatever legislative history is eventually created
may be of pivotal importance in the 1interpretation of this

provision.
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a. Kenaitze

Kenaitze Indian Tribe v Alaska. 860 F.2d 312 (9th Cir. 1988), cert,
denied, 491 U.S. 905 (1989) involved a suit by an Indian tribe
seeking to compel the State of Alaska to promulgate regulations
defining the term "rural.™

Kenaitze 1is important to this memo insofar as the decision concerns
the measure of deference which a reviewing court must pay to a
federal agency interpretation of a statute the agency is charged
with administering. By outlining that quantum of deference, it
should be possible to better understand what advantage- if any-

this proposed amendment to ANILCA & 807 may be likely to confer on
decisions by the State of Alaska implementing ANILCA.

In Kenaitze, neither the State®"s definition of "rural,”™ nor the
federal agency®s definition of "rural"”, was given any deference by
the 9th Circuit Court of Appeals.

In Kenaitze. the State claimed that it "stood in the shoes™ of the
federal government, by virtue of which the State®"s interpretation
of ANILCA was entitled to the same measure of deference as if the
Alaska Board of Game or Board of Fisheries was a comparable federal

agency.
The 9th Circuit roundly rejected this argument and wrote:

Deference to a federal agency®"s interpretation of a statute 1is
based in part on the expertise it possesses 1in implementing
federal policy in the general subject area. (citation
omitted) While Alaska has a long history of managing
wilderness areas, it lacks the expertise 1in 1implementing
federal laws and policies and the nationwide perspective
characteristic of a federal agency. Federal agencies are also
entitled to deference because their activities are subject to
continuous congressional supervision by virtue of Congress”
powers of advice and consent, appropriation, and oversight.
Such direct and continuous congressional supervision is absent
when state authorities are doing the regulating.

Most fundamentally, unlike a federal agency, the state is

delegated no authority under ANILCA. As a separate
sovereign, the state is at all times free to refuse to
regulate; Congress could riot compel it to do so. ...Deference

is not appropriate.

Kenaitze. 860 F.2d 312, 316 (9th Cir. 1988).

To recapitulate, the State definition of "rural” received no
deference from the Kenaitze court because the State suffered fronm
four handicaps. The federal court wrote that 1) the State had no

expertise in implementing federal laws and policies, 2) the State
lacked the nationwide perspective of a federal agency, 3) the State
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was not subject to continuing Congressional supervision, and 4) the
State 1is delegated no authority under ANILCA; the State"s role is
to supplant the federal regulatory scheme rather than to implement

it. 1d.

The action of the Assistant Secretary of the Interior, purporting
to certify the State®"s compliance with ANILCA, had no legal effect
because it was not an exercise of the Secretary of Interior”"s
statutory authority. Kenaitze, at 315.

The federal statutory interpretation fared no better than the

State"s. Once a state regulatory scheme is in place, the Secretary
merely monitors State implementation. (ANILCA & 806.) The court,
after considering the Secretary"s views, announced that it had
given them "due consideration.” Kenaitze, n. 6, p. 315. In

effect, the federal view received no deference.

Consequently, the court interpreted the meaning of the statutory
term "rural"™ independently (de novo review) , paying no heed to
either the State of Alaska definition or the federal agency's
imprecations that the state definition met the federal law.
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b. U.S. v Alexander

U.S. v Alexander. 938 F.2d 942 (9th Cir. 1991) 1involved two Alaska
Natives (Haida Indians) who harvested and attempted to sell herring
roe on kelp that had been taken in violation of Alaska State laws.
The case was 1in federal <court since it was a federal criminal
prosecution under the Lacey Act. (16 U.S.C. 83372(a)(2)(A).) To
sustain a conviction under the Lacey Act, it was necessary to prove
the validity of the two, underlying state regulations.

Alexander is important to this memo because it involves the measure
of deference which a reviewing <court paid to a state agency
interpretation of a statute in circumstances where the U.S.
Attorney had brought a major criminal prosecution based on a state
regulatory interpretation of a federal statute.

In Alexander, the 9th Circuit wrote that 1in interpreting the
meaning of a phrase that appears in a federal statute, a federal
court owes no deference to an interpretation by a state regulatory
agency. U.S. v Alexander. 938 F.2d 942, 946 n. 6 (9th Cir. 1991),
citing Kenaitze Indian Tribe v Alaska. 860 F.2d 312, 315-316 (9th

Cir. 1988) .19
C. Conclusion

At least two, distinct situations exist in which the State might
claim it is entitled to deference under proposed ANILCA & 807.
Those situati s are 1) interpretation of ANILCA, and 2) applying
federal law tc specific facts. Each situation 1is discussed
separately.

19 The court concluded that to the extent Alaska law may
prohibit cash sales of subsistence-caught fish or wildlife,
and the case sales are a part of "customary trade”™ (which the
court defined with sweeping latitude), Alaska®s regulations
conflicted with ANILCA. Alexander at 946.

U.S. v Skinna. 931 F.2d 530 (9th Cir. 1990), involved a
Tlingit who took $274,000.00 worth of herring roe on kelp 1in
violation of Alaska law and sought to avoid criminal penalties
under the guise of the subsistence protections of ANILCA"s
"customary trade" exemption. Because Skinna failed to raise
his defense at trial, and failed to introduce any evidence to
show trade of that magnitude was "customary," and waited until
his appeal to test his theory of defense, he failed.
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i. State Interpretation of Federal Law

It is one, plausible construction of the proposed amendment to
ANILCA & 807 that it would strip away the four handicaps to
judicial deference to state interpretations of federal laws.

I believe it is equally plausible to foresee that the 9th Circuit
may yet find new reasons not to defer to Alaska®s ANILCA management
decisions. I do not believe courts will be quick to embrace the
proposed amendment®s principle of vicarious deference.

Deference to a federal agency"s interpretation of a statute 1is
based in part on the expertise an agency possesses 1in implementing
federal policy in the general subject area. Aluminum Co. of
America v Central Lincoln People®s Util. Dist.. 467 U.S. 380, 389-
90 (1984) .20

The Alaska Board of Game and Board of Fisheries patently lack
experience implementing federal laws and policies. It is within a
court®s discretion to decide 1if USFWS- the <comparable federal
agency- has created a sufficient track record of ANILCA
implementation to be worthy of vicarious judicial deference.

It is 1important to note that in Kenaitze. the 9th Circuit wrot”
that deference to an administrative agency"™s construction of a
statute is appropriate only where the agency is entrusted with the
administration of the statute. Kenaitze Indian Tribe v Alaska. 860
F.2d 312, 313, (9th Cir. 1988), cert denied, 491 U.S. 905 (1989);
citing Chevron U.S.A. v NRDC 467 U.S. 837, 844 (1984); Blum v
Bacon. 457 U.S. 132, 141 (1982), and 860 F.2d at 315-316.

Under the 9th Circuit®s reasoning announced 1in Kenaitze. Alaska
will at no time be entrusted with the administration of ANILCA.
Despite the proposed amendment to ANILCA & 807°s directive of
vicarious jJudicial deference, the State will still lack the
attributes of an agency that merits federal judicial deference.
Alaska will remain "a separate sovereign.” Kenaitze. at p. 316.

Nor would USFWS, the "comparable federal agency,” likely be

entitled to deference, either. In Kenaitze. the federal agency”"s
definition of "rural"™ was given no deference by the vreviewing
court. This was because the federal agercy was not "charged with
administering™ ANILCA; it was merely charged with overseeing the
State®"s implementation of the progranm. (ANILCA & 806.)
ii. State Application of Federal Law to Facts
20 Even where "agency expertise” is involved, the standard

for jJudicial review still involves an immense amount of
discretion on behalf of the reviewing court.
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In reviewing an agency"s application of law to facts, where the
question to be decided involves matters within the particular
expertise of the agency, the agency®"s conclusions are supposedly
reviewed under the reasonableness or reasonable basis standard.
Monex International, Ltd. v Commodity Futures Trading Commn.. 83
F.3d 1130, 1133 (9th Cir, 1996), citing Morris v Commodity Futures
Trading Commn., 980 F.2d 1289, 1293 (9th Cir. 1992).

Nonetheless, "judicial deference is not necessarily warranted where
courts have experience in the area and are fully competent to
decide the 1issue."™ Morris v Commodity Futures Trading Commn.. 980
F.2d 1289, 1293 (9th Cir. 1992) (noting that deference is not
required in reviewing common law or constitutional law).

The term "deference™ 1is so imprecise that it does not tie the hands
of a Judge. No specific measure of deference to the State of

Alaska is specified by proposed ANILCA & 807.

As a practical matter, unless a judge expressly states he is giving
"no deference"” to a State regulatory action, 1 believe it would be
hopelessly difficult to seek appellate review®™ of a Federal District
court"s action overturning a State of Alaska regulation on the
grounds that the court failed to give the State"s decision
sufficient deference.

The guidelines for judicial deference to agency discretion are so
fuzzy that it would be a delusion to look for a "bright line" test
with which to compare a state agency®"s decision before and after
the proposed change to ANILCA &3807. 1

"Different judges often impose inconsistent limits on the same
agency. The involvement of a particular judge with any
particular agency 1is far too episodic to permit the judge to
obtain a broad perspective on the agency®s many 1initiatives
and its methods of allocating its scarce resources to
accomplish its goals."”

Davis, Pierce. Administrative Law Treatise, 8 17.4, p. 115 (3rd
ed. 1994).

Even with the proposed amendment to ANILCA & 807 and its grant of
conceptual parity to the State of Alaska for purposes of deference,
neither the Board of Game nor the Board of Fisheries will qualify

as "an agency entrusted with administration of the statute
[ANILCA] .»
2 e.g-, Arkansas v Oklahoma, 503 U.S. 91 (1992). (EPA is

entitled to discretion to enforce 1its own regulations and
those regulations are entitled to the appropriate level of

deference.)
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The amendment to 8807 does not alter the status of USFWS, which 1is
the "comparable federal agency."™ USFWS would once again be charged
with oversight of the State®s implementation, not "administration."”

Only two of the four grounds relied on by the court in Kenaitze
inhere in the nature of a state agency. Just like a state agency,
a fTederal agency may also lack experience 1in 1implementing the
federal law or policy that is before a reviewing court as a result
of agency action or 1inaction. And, as is the case with a state
agency, a "comparable federal agency"™ may not actually be charged
with administering a particular federal statute.

In other words, if the "comparable federal agency” or a state
lacked expertise in 1implementing the specific federal law or
policies under scrutiny, or was not actually charged with direct
administration of a statute, it would be a simple matter for a
reviewing court to note that defect, and then declare for the
record that it was treating the state agency"s decision "with the
same deference it would give the same decision of a comparable
federal agency."” This would dictate application of a minimally
deferential standard of review.

The judicial branch 1is generally reluctant to accept legislative
constraints on judicial discretion.2 Perhaps this 1is an inherent
problem in a government organized under principles of the
separation of powers, with coordinate branches.

In my opinion, the impact of the provision in proposed ANILCA &807
according the State of Alaska "the same deference™ as a "comparable
federal agency” allows the federal district court to be deferential
to a decision by the Board of Game or Board of Fisheries if, in its
discretion, the federal court chooses to do so, but it is unlikely
that the principle of vicarious deference would be enforceable
through appellate review.

22 c.f. Yakus v United States. 321 U.S.414, 429 (1944)
(investing an emergency court with exclusive jurisdiction to
consider certain regulations); Adamo Wrecking Co. v United
States. 434 U.S. 275, 277 (1978) (statute expressly precluding
judicial review of certain regulations).

PAGE 23



THE POSSIBILITY OF REDUCING FEDERAL INTERVENTION

1. QUESTION PRESENTED: Can the chances of federal court
intervention in State management within the framework of
ANILCA and ongoing federal oversight be reduced?

SHORT ANSWER: Yes, within limits.

As long as ANILCA generously provides for judicial review in
federal court (ANILCA & 807), periodic 1legal challenges are a
certainty. Inherent in the American judicial process 1is broad
discretion on the part of a reviewing judge.

The first issue addressed 1in this memo was the standard of review
that federal courts will bring to bear in their review of federal
oversight of the State of Alaska®s implementation of ANILCA. We
have strongly suggested that the ™arbitrary and capricious”
standard allows a reviewing federal court immense discretion to
void State of Alaska actions that do not meet a particular judge-®s
perception of "reasonableness.”

We have also strongly suggested that for reasons that inhere in the
separation and balance of powers of the three coordinate branches
of government in a republican system, it is no easy matter for the
legislative branch to shackle the judicial branch. With that
caveat in mind, perhaps the state could be given greater authority
by changing ANILCA & 807 to alternative language:

The decision in Kenaitze Indian Tribe v Alaska. 860 F.2d 312
(9th Cir. 1988) 1is expressly rejected, and reviewing courts
are directed to give substantial deference to state agency
interpretations of ANILCA, and to state agency findings of
fact, and to state agency decisions involving complex 1issues
that require agency expertise, applying to judicial review
under this section the Alaska <case of Kelly v Zamarello, 486
P.2d 906 (Alaska 1971). No injunctive relief shall be
available infederal court.

We express no opinion in this memo on the political feasibility of
the foregoing changes, nor do we address the normative issues
raised by the alternative language set out above.

Cle of the princip 1 1issues discussed 1in this memo has been the
measure of deference which a court should pay to State of Alaska

23 It would be helpful, also, to revise proposed
AS 16.05.261 to allow the Boards to reject Regional Council
recommendations that are "not in the broad public interest."
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interpretations of ANILCA. We have suggested that the proposed
language of the Governor®s Subsistence Task Force (1997) may be
inadequate to effectively require federal courts to defer to State

interpretations of ANILCA.

IT Congress truly wishes to legislatively overrule the effect of
Kenaitze and Alexander, that intent must appear explicitly and
unambiguously in the legislative history or in the statute itself.

IT the complex of State Constitutional and statutory changes, plus
federal statutory changes becomes law, and if as a result of those
changes, the State regains management authority for fish and
wildlife on federal public lands in Alaska, then the ~comparable
federal agency”™ will once again merely be charged with monitoring
the State®"s implementation, as was the case at the time of
Kenaitze. (ANILCA & 806.) It is thus at least conceptually
possible that the Jlanguage proposed 1in the (1997) Task Force"s
package of amendments may be of no effect at all.

In fairness, it is also possible that a reviewing court could
interpret the proposed amendment to require judicial deference to
State of Alaska interpretations of Congressional intent, where the
intent of the statute is ambiguous.

My best guess, which 1is all anyone can do at this point, 1is this:
courts quite properly consider themselves to be more adept at
interpreting statutes than administrative agencies. Courts defer
ro agencies” 1interpretations of statutes only when the court finds
the agency interpretation to be reasonably close to what the court
itself would have said independently of the agency”®s
interpretation.

Neither the Board of Fisheries nor the Board of Game will ever be
possessed of the essential <characteristics that <comprise the
rationale for the policy of judicial deference to agency decisions.
SEE: Kenaitze. 860 F.2d 312, 316 (9th Cir. 1988), and cases cited

therein.

Consequently, 1 believe it is unlikely (though not impossible) that
the proposed statutory language 1in the second sentence of ANILCA 8
807 will be of much practical effect in inducing federal courts to
defer to interpretations of federal 1law (ANILCA) by the State of

Alaska.

The State will need to devote substantial additional resources to
its administrative procedures. In particular, as a preventive
measure, the Boards will need to receive more and firmer legal
counsel during their deliberations 1in order to comply with ANILCA.
Additionally, the Boards will need additional staff assistance
crafting post-decisional documents that can pass muster under the

scrutiny of a federal judge.
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A federal Court of Appeals will generally uphold an administrative
agency % decision if, but only if, the court can discern a reasoned
path from the facts and considerations before the agency to the
decision reached. United Distribution Companies v FERC. 88 F.3d
1105 (b.C. Cir. 1996); cert denied, 117 S.Ct. 1723.

For example, wunder principles of federal administrative law, an
agency"s view of what 1is 1in the public®"s 1interest may change,
either with or without a change 1in circumstances, but a federal
agency changing 1its course must supply a reasoned analysis of why
it is doing so. Motor Vehicle Manufacturers Assn. v State Farm
Mutual Insurance Co.. 463 U.S. 29, 57 (1983); SEE ALSO Northwest
Motorcycle Assn. v U.S.D.A.. 18 F.3d 1468, 1480 (9th Cir. 1994)
(upholding an agency"s change of policy based on a rational and
principled reason.)

Another example of the more rigorous judicial review common under
principles of federal administrative law 1involves predictive
models. Under federal 1law, an agency may use a predictive model,
PROVIDED it explains the assumptions and methodologies wused 1in
preparing the model. If the model 1is challenged, the agency must
provide a full analytical defense. Eagle-Picher Industries. Inc.
v EPA. 759 F.2d 905, 921-922 (D.C. Cir. 1985). Given the frequency
with which scientific models are used 1in fisheries and wildlife
management regulatory actions, this principle provides an abundant
storehouse of federal court challenges to state regulatory actions.

Under federal common law, when specialists express conflicting
views, an agency must have the discretion to rely on the reasonable
opinions of its own qualified experts, even if, as an original
matter, the court might find <contrary views more perstiasive.
Southwest Center for Biological Diversity v Glickman. 932 F. Supp-
1189 (D.Ariz. 1996); affirmed, 100 F.3d 1443.

In the wusual Alaska state Jlaw situation, findings of fact are
required even in the absence of a statutory duty. Mobil Oil Corp.
v Local Boundary Commission. 518 P.2d 92, 97 n. 11 (Alaska 1974),
cited with approval in Faulk v Board of Equalization. 934 P.2d 750,

751 (Alaska 1997). However, in certain cases, the issues are such
that, based on the record, detailed findings are not necessary for
the court to understand the agency®"s reasoning process. Fields v

Kodiak City Council. 628 P.2d 927, 932 (Alaska 1981), cited with
approval in Faulk v Board of Equalization. 934 P.2d 750, 751

(Alaska 1997).

This court has consistently stressed the importance of
decisional documents when asked to review action taken by an
administrative body. Trustees for Alaska v State. 795 P. 2d
805, 809 (Alaska 1990); Alaska Survival v State. 723 P.2d
1281, 1287 (Alaska 1986) (decisional document should disclose
that the agency has taken a hard look at factors, and engaged
in reasoned decision making); Ship Creek Hydraulic Syndicate
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V State. 685 P.2d 715, 717-718 (Alaska 1984) ("...if a statute
requires reasoned decisions, and the legislature has not
expressly or by implication Jlimited judicial authority to
decide how to review administrative actions, courts may and
should require agencies to explain their decisions.”

HALO v Anchorage. 927 P.2d 728, 744-745 (Alaska 1996), (C.J.
Compton, dissenting).

Despite this general rule, Alaska courts generally exempt the Board
of Fisheries and Board of Game from any requirement of producing a
written document containing Finding of Facts and Conclusions of Law
to support each regulation adopted. The Alaska Supreme Court has
nonetheless written that "it is vital that the agency clearly voice
the grounds upon which the regulation was based in its discussions
of the vregulation or in a document articulating 1its decision."”
Alaska Fish Spotters Assn v ADF&G. 838 P.2d 798, 801 (Alaska 1992).

It is fair to say that federal courts are generally more demanding
than State of Alaska courts when it comes to requiring an agency to
make written findings clearly articulating all of the evidence
heard and the reasons for an agency"s final decision.?

24 In Alaska, the challenger of an administrative regulation
has the burden of proving its invalidity. State v Cosio. 858 P.2d
621, 624 (Alaska 1993).

Under Alaska law, State courts often show substantial
deference to Board of Fisheries, and Board of Game decisions, e.g.,
Stepovak-Shumagin Set Net Assn. v Board of Fisheries. 886 P.2d 632
637 (Alaska 1994). SEE ALSO: Kelso v Rvbachek. 912 P.2d 536
(Alaska 1996) (DEC regulations).

Under Alaska law, judicial deference to the expertise of the
Boards 1is appropriate in light of the complexity of the subject
matter, the Boards"® long-standing track vrecord of responsible
exercise of its regulatory authority, and the need for the Boards
to hear and consider complex biological staff reports, public
testimony, and other information when making regulatory decisions.
State v Tanana Valley Sportsmen®s Association. 583 P.2d 854, 859
(Alaska 1978).

The Boards were given extremely broad statutory authority to
make conservation and allocation decision partly because of the
perceived 1impossibility of the legislati\. or judicial branches
finding the time to do so.

Courts are ill-equipped, and do not have the resources, to
serve as the forum for complex, highly dynamic, wildlife and
fishery management decisions that ar- based on months of testimony
assessed by agency members with many years of expertise 1in the

field. Formulation of fishery management policies and
implementation of conservation and development goals are properly
loft to the Board process. If a regulation appears reasonable,

(continued. ..)
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The Boards will need to adopt regulations that will guide their
discretion in applying the sustained yield principle. Such
regulations may be extremely difficult to craft. It is very
unlikely that a reviewing federal court will defer to State action
premised on an unarticulated concept of "sustained yield," applied
in an ad hoc manner. SEE: Kwethluk IRA Council v State of Alaska.
740 F. Supp. 765 (D. Alaska 1990).

In conclusion, there is nothing reasonably plausible the State can
do to guarantee itself immunity from federal court challenges to
State management within the framework of ANILCA.

24 (... continued)
then a court 1is not to substitute 1its judgment for a Board"s.

SEE: Meier v State. 739 P.2d 172, 174-75 (Alaska 1987).
In Alaska, a reviewing court applies the "reasonable basis”
test when vreviewing administrative decisions involving complex

issues that require agency expertise. Kelly v Zamarello. 486 P. 2d
906, 917 (Alaska 1971); Ellis v State 944 P.2d 491, 493 (Alaska
1997). Under the reasonable basis test, the court gives deference

to the agency determination "so long as it is reasonable, supported
by the evidence in the record as a whole, and there 1is no abuse of
discretion." Kodiak Western Alaska Airlines. 1Inc.. v Bob Harris
Flying Service. 1Inc.. 592 P.2d 1200, 1203 n. 7 (Alaska 1979).
Alaska courts exercise "independent judgment” when determining
whether an agency complied with procedural requirements. Moore v
State. 553 P.2d 8, 33 (Alaska 1976).
The test of the validity of a Board of Game or Board of
Fisheries regulation should generally be simple and deferential:
was the regulation adopted in accordance with APA
[Administrative Procedure Act] procedures; 1is the regulation
within the discretion vested in the agency by the legislature;
is the regulation consistent with the statute and reasonably
necessary to its purpose; 1is the regulation reasonable and not
arbitrary.
State v Morrv. 836 P. 2d 358, 362, fn.3, (Alaska 1992), citing
Kelly v Zamarello. 486 P.2d 906, 910-911 (Alaska 1971).
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THE CONFUSING REQUIREMENT OF MUDEFERENCE™

IN PROPOSED AS 16.05.261(hi. AND (i)

I11. QUESTION PRESENTED: What 1is the import of the "deference"®
standard contained 1in Governor Knowles®™ proposed
AS 16.05.261(h), (i1)?

SHORT ANSWER: The proposed Regional Subsistence Councils are
given very significant advisory authority. The Boards retain
final, regulatory authority. The Boards®™ need for staff
support is likely to increase in order to cope with the demand
for creating post-decisional documents.

A. Summary Description of the Proposed Statutory Framework

Governor Knowles®™ Subsistence Task Force (1997) has proposed a
change to Alaska®™s Local Fish and Game Advisory Committee systenm.
The Task Force proposes a new statute to create six "Alaska
Regional Subsistence Councils." (proposed AS 16.05,261.)

Under the Governor®s proposal, each Regional Subsistence Council 1is
to have ten members. All members are appointed by the Governor.
Four members must be selected from nominees submitted by tribal
councils in the region; the remaining six members are selected from
nominees submitted by local governments and local advisory
committees.

The primary task of the proposed Regional Councils overlaps with
and duplicates the existing task of Local Advisory Committees. The
Regional Councils are to review, evaluate, and make recommendations
to the Boards on vregulations vrelating to subsistence, sport,
personal use, and commercial fishing and hunting. Other tasks are
also assigned to the Regional Councils, 1including identifying and
evaluating subsistence needs and recommending a management strategy
to accommodate the 1identified subsistence needs.

B. Proposed AS 16.05.261(h)
This proposed statute 1is quite convoluted. It is necessary to
analyze 1t one sentence at a time. The analysis below will follow

that approach.

The Regional Subsistence Councils will be a new creature, to my
knowledge unprecedented in Alaska law. The Councils will be quasi-
regulatory agencies. Since the Regional Councils will not possess
actual regulatory authority, they will be less powerful than the

Boards.
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The authority of the Regional Councils will somewhat diminish the
independent authority of the two, regulatory Boards. It seems
likely that the cumulative vrecommendations from six, sSeparate
Regional Councils will very substantially add to the two Boards-
workload. Yet, as shown below, although the Regional Councils will
have vastly more authority than a Local Advisory Committee, the two
Boards will retain their regulatory authority.

1. The first sentence of proposed AS 16.05.261(h)
provides:
(h) The appropriate board shall consider the reports and

recommendations of the regional subsistence councils and shall
give deference to their subsistence recommendations.

First, it is appropriate to list the "subsistence recommendations”
to which the Board of Fisheries and Board of Game must defer.
Regional Councils have authority to make five distinct categories
of recommendations. The Councils®™ recommendations may involve:

1) any existing or proposed regulation, policy, or management
plan, or any other matter directly relating to the subsistence
use of fish and wildlife within its region.

(AS 16.05.261(d)(3).)

2) permits provided in AS 16.05.330(d) and .405(9)- (These
statutes refer to other parts of the Task Force®s package of
amendments. They 1involve subsistence permits for areas,

villages, communities, groups, or individuals.)X%

n Without an amendment to the Alaska Constitution, place-
of-residence-oriented permits would be ultra vires.

The Alaska Constitution, Article VIII, 83, "is particularly
strong in requiring that proximity to the resource be a neutral
factor. It reserves "to the people for common usel wild fish and
game “"Twlherever occurring.” (Emphasis in original. State v

Kenaitze. 894 P.2d 632, 642 n. 21 (Alaska 1995).

Under existing Alaska law, people who reside near a fish or
game population do not have a higher claim to that population than
state residents whose domiciles are more distant:

Where the necessity for the preservation of the wild game
and fish exists in certain territories of the state, that
territory may be segregated for the purpose of regulating the
right to taking game and fish therein; but the privilege of
taking and using same must be extended to the people of the
state outside of the territory upon the same terms that are
given to those who are residents of the territory embraced in

the legislation.
(continued...)
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(AS 16.05.261(d) (5 .)

3) strategies for the management of fish and wildlife
populations within the region to accommodate the fish and
wildlife uses and needs identified by the Regional Councils 1in
an annual report to be submitted to the Secretary of Interior
and Secretary of Agriculture.2

(AS 16.05.261(d) (6) (©) .)

4) policies, standards, guidelines, and regulations to
implement the foregoing subsistence management strategies.
(AS 16.05.261(d) (6) (D) .)

5) inter-regional proposals and 1issues.
(AS 16.05.261(g).)

Under proposed AS 16.05.261(h), the Boards are required to "give
deference”™ to all five types of recommendations. No specific level
of deference 1is specified in the statute.

Unless a wunanimous recommendation of a Regional Council is
involved, the Boards would not be any more obligated to follow a
Regional Council®s recommendation than they are currently obligated
to follow an Advisory Committee®s recommendation.?27

25(.. -continued)
Kenaitze, supra, at 638, citing McDowell. 785 P.2d 1, at 12 (Alaska
1989) (quoting Lewis v. State, 110 Ark. 204, 161 S.W. 154, 155-56
(1913)) (emphasis added by the court in McDowell ).

26 Given the parlous state of ADF&G"s budget, one cannot
help wondering where sufficient funds will come from for the
staff time necessary to create these reports.

27 AS 16.05.260 requires the Boards to state their reasons
for not following the recommendations of an Advisory
Committee. This 1is the functional equivalent of the last

sentence of proposed AS 16.05.261(h).
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2. The second sentence of proposed AS
16.05.261(h) provides:

IT the [Regional] council recommendation is unanimous, there
is a presumption in favor of adoption by the board.

The negative implication of this provision is that whenever a
recommendation of a Regional Council 1is less than unanimous, there
is no presumption in favor of adoption by the appropriate Board.

When a Regional Council makes a unanimous recommendation, and the
appropriate Board wishes to make a contrary decision, the Board
will need to create a "writcen statement of the factual basis and
reasons for 1its decision”™ (proposed AS 16.05.261(h).)

Thus, it seems appropriate to presume that a reviewing court would
hesitate to overturn a Board decision that was contrary to a non-
unanimous recommendation of a Regional Council.

3. The third sentence of proposed AS 16.05.261(h)
provides five, alternative reasons on which
the Board may re,.y to reject a Regional
Council®s recommendation:

...the board may decide not to adopt any recommendation which
it determines violates the sustained yield principle, is not
supported by substantial evidence, is detrimental to
subsistence uses, 1involves an unresolved statewide or inter—
regional subsistence management 1issue, or is contrary to an
overriding statewide fish or wildlife management interest.

Use of the disjunctive "or"™ makes each one of these five reasons
sufficient in 1itself for a Board to reject a Regional Council
recommendation.28 Each reason will be examined briefly below.

The first reason does very little to affect the Boards®™ discretion.
It would be unconstitutional for one of the Boards to approve an
action in violation of the sustained yield principle. (Alaska
Const., Art. VIII, 82.)

Perhaps this first reason for which the Board may reject a Regional
Council®s recommendation 1is less significant for mentioning the
sustained yield principle, and 1is more significant for what it
omits? For example, if a Regional Council recommendation violated
principles of equal protection, or due process, would the Boards be
precluded from rejecting the recommendation?

28 This Ilitany of reasons 1is not necessarily an exclusive
list of the reasons for which the Board can reject a Regional
Council™s recommendation.
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It is curious that proposed AS 16.05.261(h) does not 1include a
provision allowing the Boards to vreject a Regional Council
recommendation that is not "otherwise not in accordance with law or
that i1s contrary to the broad public interest.”

Even permitting the Board to reject a Regional Council
recommendation if it violates the sustained yield principle may be
merely a chimerical grant of authority.

In Kwethluk IRA Council v State of Alaska. 740 F. Supp. 765
(D.Alaska 1990), a group of Native Alaskans sought a TRO and
preliminary injunction wunder authority of ANILCA (16 U.S.C. 8
3117). The plaintiffs sought an emergency caribou hunt. The
Alaska Board of Game had previously denied their request. The
Board had reasoned that <creating the hunt would violate the
sustained yield principle. (SEE: AS 16.05.258(b).)

Federal District Court Judge Holland reversed the Board of Game®s
decision and granted the Natives the relief they had requested.
Kwethluk. 740 F.Supp. 765, 767 (D. Alaska 1990).

The Board of Game®"s rejection of the Kwethluk petition for an
emergency caribou hunt had been premised on a Board policy decision
that the Kilbuck caribou herd should be allowed to continue to grow
before any hunting was reinstated. (AIl hunting on the Kwethluk
caribou herd had been suspended since 1985.)

The District Court Judge in Kwethluk found it significant that
there is no State statutory or regulatory definition for "sustained
yield” in the context of wildlife management. Kwethluk. at 766;
SEE ALSO: G. Cook, "The Sustained Yield Principle of Article VIII,
8 4," Colloquy on the Natural Resources Article of the Alaska
Constitution (WAFLI: 1991).

The court <concludes that the term “"sustained yield” is
potentially broad enough to include authority 1in the game
board to restrict even subsistence hunting in order to rebuild
a damaged game population. However, the board does not have
absolute discretion in this area. There must be a balance of
minimum adverse 1impact upon rural residents who depend upon
subsistence use of resources and recognized scientific
principles of game management. 16 U.S.C. & 3112(1) and (2).

The board having put 1in place neither a game management plan
for the Kilbuck herd nor an articulated and evenly applicable
definition of sustained yield, the board and, 1in 1its turn,
this court have no meaningful standard against which to
measure plaintiff*"s application for a subsistence hunt. The
game board appears to have acted not on the basis of a
formulate policy, but rather 1in ad hoc fashion, as though it
had unfettered discretion to decide what meaning it would
attribute to the sustained yield issue in any particular case.
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Kwethluk IRA Council v State of Alaska. 740 F.Supp. 765, 766-767
(D.Alaska 1990).

It does the State little good for ANILCA to statutorily grant the
State the right to reject recommendations on the basis of violation
of the sustained yield principle unless the State <can first
articulate a definition of "sustained yield” for wildlife and
fishery management2 and show that it applies that elusive
definition fairly enough and consistently enough to satisfy a
reviewing court.

Until the State adequately defines "sustained yield”™ in the context
of wildlife and fisheries management, it is unlikely that any
reviewing federal court will defer to State action premised on an
unarticulated concept of "sustained yield,” applied in an ad hoc

manner.

Regarding the second of the five alternative vreasons, we have
discussed, supra, the vagueness of the "substantial evidence"

standard.

The final three alternative reasons are also quite broad. It would
be a mistake, however, to assume that mere vrecitation by either
Board of one of these reasons will suffice to 1insulate fronm
judicial scrutiny either Board®"s rejection of a Regional Council®s
recommendation. The Boards®™ post-decisional documents will need
to comprehensively address the issues presented and must clearly
articulate a rational decision.

4. The fourth sentence of proposed AS
16.05.261(h) provides:

The (fourth) final sentence of proposed AS 16.05.261(h) states what
the Boards must do 1in the event they reject a Regional Council
recommendation:

IT a recommendation 1is not adopted by the board, the board
shall provide a written statement of the factual basis and
reasons for its decision and shall remand the recommendation
to the regional subsistence council for further consideration.

This requirement will apply to all recommendations of Regional
Councils, regardless of whether or not the recommendation 1is

unanimous.

In addition to this post-decisional document, the necessities of

judicial review will require that the Board create an adequate
c.f. AS 38.04.910(11).
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administrative record at the time of its deliberations that
demonstrates it has given careful consideration to the Regional
Council®™s recommendation, and considered all of the supporting
factual material adduced by the Regional Councils.

C. Conclusion: the impact of the "deference"™ standard
contained in Governor Knowles®™ proposed AS 16.05.261(h)
will primarily be to increase public participation in the
fish and game regulatory process and 1increase ADF&G"s
workload (providing the Councils with staff support and
providing the Boards with staff support).

It seems beyond doubt that the new Regional Council system will
allow for increased public participation 1in the fish and game
regulatory process. Whether or not this will be qualitatively
superior to the current system, or be cost-effective, 1is Iimpossible

to predict.

Similarly, it is not possible at this time to predict whether the
administrative burdens of adequately responding to recommendations
from six, separate Regional Councils will eventually overwhelm the
Boards with an excess of work that requires fundamental changes to
Alaska®"s system of regulatory Boards.

Under Governor Knowles®™ proposed AS 16.05.261(h), the Boards are
obligated to "consider™ the reports and recommendations of the

Regional Subsistence Councils. No deference is required for the
Councils®™ reports. Only recommendations are accorded deference.

In my opinion, it is primarily when a Regional Council’™s
recommendations are unanimous that a Board will need to show a
meaningful measure of "deference™ to a Regional Council
recommendation. In those instances, the Board will have to create

a defensible administrative record during its deliberations.
Afterwards, the Board and staff will need to carefully craft a
written decisional document that rationally explains the Board®"s
actions in a manner that will meet federal judicial approval.

The statewide Boards retain full regulatory authority. The reasons
enumerated in the third sentence of proposed AS 16.05.261(h) and
which will suffice for a Board to reject a Regional Council
recommendation are very similar to the reasons which the two Boards
presently adduce when they reject a recommendation of a Local
Advisory Committee.

The main impact of the "deference"™ requirement appears to be that
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it can serve as a subject of litigation.30 In order to pre-empt
most legal challenges, the Boards will need to spend a great deal
of time crafting post-decisional documents explaining their
actions.

The Boards®™ post-decisional documents must be drafted with the
knowledge that they may be subjected to judicial review under the
broad rubric of "arbitrary and capricious"™ review, which, as a
practical matter, generally will mean the broad <concept of
"reasonableness."”

D. The deference requirement of proposed AS 16.05.261(1)

This short provision provides:

(1) A regional subsistence council shall give deference to
proposals from local governments, tribal councils, and local
advisory committees, which 1identify local subsistence needs
and uses, the methods, means, seasons, and other 1issues
related to local subsistence management. 1

Atthe outset, we reiterate the vagueness of the <concept of
"deference.”"™ We note, additionally, that when the word "deference"”
stands alone, wunmodified by adjectives, it generally denotes a
relatively low level of deference 1is necessary for compliance.

As a practical matter, it is hard to imagine this provision being
provocative of litigation. The principal parties <comprising
Regional Councils will be the same parties to whom this proposed
statute accords deference.

Members of the general public who are wunaffiliated with the
foregoing entities, and representatives of government agencies,
will not be entitled to deference before the Regional Councils.

My opinion is that AS 16.05.261(1) is a toothless and insignificant
provision.

30 It is beyond the scope of this memo to assess how, in
light of the presence on the Regional Councils of tribal
nominees, the deference requirement may affect the 1issue of
tribal sovereignty 1in Alaska.

3 It is beyond the scope of this memo to consider the
impact on tribal sovereignty 1in Alaska of this proposal. It
should suffice to note that it involves governmental
recognition of some role for tribal governments 1in the fish
and game regulatory process.
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PLAIN ENGLISH SUMMARY

1. FEDERAL JUDICIAL REVIEW OF THE DECISIONS OF ADMINISTRATIVE
AGENCIES INVOLVES IMMENSE DISCRETION ON THE PART OF THE
INDIVIDUAL REVIEWING JUDGE. 32

2. THE SCOPE OF JUDICIAL REVIEW OF THE ACTIONS OF FEDERAL
AGENCIES IS SO BROAD, AND THE MEASURE OF JUDICIAL DISCRETION
IN REVIEWING THOSE DECISIONS 1S SO GREAT, THAT IT IS OF LITTLE
IMPORTANCE (AND ALSO PROBABLY UNENFORCEABLE) FOR ANILCA & 807
TO DECLARE THAT STATE AND FEDERAL AGENCY DECISIONS SHALL BE
GIVEN EQUAL DEFERENCE. IT IS LIKELY THAT COURTS WILL CONTINUE
TO ACCORD WHATEVER MEASURE OF DEFERENCE THE JUDGES, |IN THEIR
RESPECTIVE WISDOM, DEEM APPROPRIATE.

3. REGARDLESS OF THE STATUTORY STANDARD OF REVIEW, AN AGENCY MAY
SEEK TO DISGUISE AN ACTION THAT 1S BASED ON IMPROPER MOTIVES.
THE AGENCY CAN 1) RELY ON PLAUSIBLE REASONS THAT DIFFER FROM
ITS ACTUAL, UNSTATED MOTIVES; 2) DISTORT ITS FACT FINDING
PROCESS TO ACHIEVE RESULTS IN ACCORD WITH ITS UNSTATED, REAL
MOTIVES; OR 3) ENGAGE IN SELECTIVE INSPECTION, INVESTIGATION,
AND ENFORCEMENT. 33

4. WHEN THE SCOPE AND EFFECT OF A STATUTORY LIMIT ON JUDICIAL
REVIEW IS AMBIGUOUS, COURTS TYPICALLY STRAIN TO NARROWLY
INTERPRET THE LIMIT ON THE SCOPE OF REVIEW.3 THE PROPOSED
AMENDMENT TO ANILCA & 807 DOES NOT APPEAR TO SET UP ANY
GENUINE BARRIER TO PENETRATING FEDERAL COURT REVIEW OF STATE
AGENCY ACTIONS IMPLEMENTING ANILCA.

The foremost treatise on administrative lav; notes that
judicial review can, in 1itself, be a source of excessive

discretion.
"...to the extent that administrative law doctrines have

the effect of conferring on reviewing courts discretion
to resolve identical cases in different ways, the problenm
of discretion is simply transferred from agency heads to
judges.”
K.C. Davis, Pierce. Administrative Law Treatise. 8 17.3, p.
106 (3rd ed. 1994) .

33 SEE: Davis, Pierce. Administrative Law Treatise. 817.2,
p. 105 (3rd ed. 7"994) .

A SEE: Adamo Wrecking Co. v United States. 434 U.S. 275
(1978); Bowen v Michigan Academy of Family Physicians. 476
U.S. 667 (1986).
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For che reader's convenience, the text of the Alaska National Interest Lands Conservation Act (ANILCA), as
amended by section 316 of Public Lav 1C5-83, Isprinted below. The changes made to ANILCA by Public Law
105-83 appear in |U|ICZ, and words stricken from ANILCA by Public Law 105-83 appear with a line through
them. Public Law 105-83 wes enacted on November 14, 1997.

Appearing before the amended text of ANILCA are che provisions of section 316 which: (1) extended the
moratorium on federal management of subsistence fishing through December 1, 1993; (2) specified that section
316 does not affect certain issues relating to federal tribal recognition, Indian cour.tr/, Indian law, and assertions
of Secretarial power; and (3) make the ANILCA amendments conditional oq State law changes that conform to

the new provisions.

Section 316%1?MORATORIUIVI ON FEDERAL MANAGEMENTNone of the funds
made available to the Department ofinterior or the Department of Agriculture by this or
any other Act hereafter enacted many be usedprior to December 1, 1998 to issue or
implementfinal regulations, rules, orpolicies pursuant to Title V111 ofthe Alaska National
Interest Lands Conservation Act to assertjurisdiction, management, or control over the
navigable waters transferred to the State ofAlaska pursuant to the Submerged Lands Act of

1953 or the Alaska Statehood Act of 1959,

Section 316 (c) SAVINGS CLAUSE.- No provision of this section, amendment made by this
section, or exercise ofauthority pursuant to dais title may be construed to validate,
invalidate, or in any way affect- , S ,
(D any assertion that a Native organization (mcludmg afederally recognized
tribe, traditional Native council, or Native council organized pursuant to the Act of
June 18 1934 (25 U.S.C. 461 et seq.), as amended) has or does not have governmental
authority over lands (including management of, or regulation ofthe taking of, fish
and wildlife) orpersons within the boundaries ofthe State of Alaska-,
(2 any assertion that Indian country, as defined in section 1151 oftide 18,
United States Code, exists or does not exist within the boundaries ofthe State of

Alaska:
(3) any assertion that the Alaska National Interest Lands Conservation Act, as
amended, (16 U.S.C. 3101 et seq.) is Indian law; or _
| (4?t e authority ofthe Secretary of the Interior under section 1314(c) of the
Alaska National Interest Lands Conservation Act (16 U.S.C. 3202(c)).

Section 316 %d) EFFECTIVE DATE.- Unless and until laws are adopted in the State of
Alaska which provide for the def|n|t|on,f)reference, and participation specified in sections
803, 804, and 805 of the Alaska National Interest Lands Conservation Act (16 U.S.C. 3111 et
seq), the amendments made bK subsection (b) of this section shall be effective only for tie
purposes of determining whether the State’slaws provide for such definition, preference, and
participation. The Secretary shall certify before December 1 1998if such laws have been
adopted In the State ofAlaska. Subsection (b) shall be repeafed on such date if such laws

have not been adopted.
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Section 316£\b)[A|\/| ENDMENTS TO THE ALASKANATIONAL INTEREST LANDS
CONSERVATION ACT.-

(D Amendment of ANILCA.- Except as otherwise expressly provided, whenever in
this subsection an amendment or repeal is expressed in terms ofan amendment to, or repeal
of, a section or other provision, the reference shall be considered to be made to a section or
othgr provision ofthe Alaska National Interest Lands Conservation Act (16 U.S.C. 3101 et
Seq.

(2) (Below ire subsistence-related parts of ANILCA, as amended by Section 316(b)(2) of P.L. 1C5S3)

TITLE I - PURPOSES, DEFINITIONS AND MAPS

Purposes
SEC. 101. (A) In order to preserve for the benefit, use, education, and inspiration of present
and future generations certain lands and waters in the State of Alaska that contain nationally
significant natural, scenic, historic, archeological, geological, scientific, wilderness, cultural,
recreational, and wildlife values, the units described in the following titles are hereby
established.

(b) 1t is the intent of Congress in this Act to preserve unrivaled scenic and geological
values associated with natural landscapes; to provide for the maintenance of sound populations
of, and habitat for, wildlife species of inestimable value to the citizens of Alaska and the
Nation, including those species dependent on vast relatively undeveloped areas; to preserve in
their natural state extensive unaltered arctic tundra, boreal forest, and coastal rainforest
ecosystems; to protect the resources related to subsistence needs; to protect and preserve
historic and archeological sices, rivers, and lands, and to preserve wilderness resource values
and related recreational opportunities including but not limited to hiking, canoeing, fishing,
and sport hunting, within large arctic and subarctic wildlands and on free flowing rivers; and
to maintain opportunities for scientific research and undisturbed ecosystems.

(c) It is further the intent and purpose of this Act consistent with management of fish
and wildlife in accordance with recognized scientific principles and the purposes fo: ch
each conservation system unit is established, designated, or expanded by or pursuar. ithis
Act, to provide the opportunity for rural residents engaged in a subsistence way of i. to
continue to do so.

(d) This Act provides sufficient protection for the national interest in the scenic,
natural, cultural and environmental values on the public lands in Alaska, and at the same time
provides adequate opportunity for satisfaction of the economic and social needs of the State of
Alaska and its people; accordingly, the designation and disposition of the public lands in
Alaska pursuant to this Act are found to represent a proper balance between the reservation of
national conservation system units and those public lands necessary for more intensive use and
disposition, and thus Congress believes chat future legislation designating new conservation
system units, new national conservation areas, or new national recreation areas, has been

obviated thereby.
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Definitions
SEC. 102. As used in this An, (except in titles IX and XTV the following terms shall have the
same meaning as they have in: he Alaska Native Claims Settlement Act, and the Alaska
Statehood Act)-

(1) The term "land1 means lands, waters, and interests therein.

(2 The term rre.de.rol land” means lands the title to which is m t-hc-U nited
States after the date of enactment uf this Act. The term ‘Federal land"means lands
the title to which isin the United States after December 2 1980. ‘Federal land’ does
not include lands the title to which is in the State, a Native Corporation, or other
private ownership.

(3) The term "public lands" means land situated in Alaska which, after the date
of enactment of this Act, arc Federal lands, except-

(A) land selections of the State of Alaska which have been tentatively
approved or validly selected under the Alaska Statehood Act and lands which
have been confirmed to, validly selected by, or granted to the Territory of
Alaska or the State under any other provision of Federal law;

(B) land selections of a Native Corporation made under the Alaska
Native Claims Settlement Act which have not been conveyed to a Native
Corporation, unless any such selection is determined to be invalid or
relinquished; and

(C) lands referred to in section 19(b) of the Alaska Native Claims
Settlement Act.

(4) The term "conservation system unit” means any unit in Alaska of the
National Park System, National Wildlife Refuge System, National Wild and Scenic
Rivers Systems, National Trails System, National Wilderness Preservation System, or a
National Forest Monumenc including existing units, units established, designated, or
expanded by or under the provisions of this Act, additions to such units, and any such
unit established, designated or expanded hereafter.

(5) The term "Alaska Native Claims Settlement Act" means "An Act to provide
for the settlement of certain land claims of Alaska Natives, and for other purposes”,
approved December 18, 1971 (85 Stat. 688), as amended.

(6) The term "Native Corporation” means any Regional Corporation, any
Village Corporation, and Urban Corporation, and any Native Group.

(7) The term "Regional Corporation™” has the same meaning as such term has
under section 3(g) of the Alaska Native Claims Settlement Act.

(8) The term "Village Corporation"” has the same meaning as such term as under
section 3(j) of the Alaska Native Claims Settlement Act.

(9) The term "Urban Corporation™ means those Native entities which have
incorporated pursuant to section 14(h)(3) of the Alaska Native Claims Settlement Act.

(10) The term "Native Group™ has the same meaning as such term has under
sections 3(d) and 14(h)(2) of Alaska Native Claims Settlement Act.

(11) The term "Native land" means land owned by a Native Corporation or any
Native Group and includes land which, as of the date of enactment of this Act, had

3
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been selected under the Alaska Native Claims Settlement Act by a Native Corporation
or Native Group and had not been conveyed by the Secretary (except to the extent
such selection is determined to be invalid or has been relinquished) and land referred to
in Section 19(b) of the Alaska Native Claims Scrclement Act.

(12) The term "Secretary'lmeans the Secretary of the Interior, except that when
such term is used with respect to any unit of the National Forest System, such term
means the Secretary of Agriculture.

(13) The terms "wilderness™ and "National Wilderness Preservation System"
have the same meaning as when used ir. the Wilderness Act (78 Stat. 89C).

(14) The term "Alaska Statehood Act' means the Act entitled "An Actto
provide for the admission of the State of Alaska into the Union™, as approved July 7,
*1958 (72 Stat. 339), as amended.

(15) The term “State” means the State of Alaska.

(16) The term “Alaska Native" or “Native" has the same meaning as the term
"Native" has in section 3(b) of the Alaska Native Claims Settlement Act.

(17) The term “fish and wildlife” means any member of the animal kingdom,
including without limitation any mammal, fish, bird (including any migratory,
nonmigratory or endangered bird for which protection is also afforded by treaty or
other international agreement), amphibian, reptile, moliusk, crustacean, arthropod or
other invertebrate, and includes any part, product, egg, or offspring thereof, or the

dead body or part thereof.
(18) The term “take" or “taking*as used with respect to fish or wildlife, means

to pursue, hunt, shoot, trap, net, capture, collect, kill, harm, or attempt to engage in
such conduct.

TITLE VIII-SUBSISTENCE MANAGEMENT AND USE

Findings
SEC. 801. (a) The Congress finds and declares that-

(1) the continuation of the opportunity for subsistence uses by rural residents of
Alaska, including both Natives and non-Natives, on the public lands and by Alaska Natives
on Native lands is essential to Native physical, economic, traditional, and cultural existence
and to non-Nativc physical, economic, traditional, and social existence;

(2) the situation in Alaska is unique in that, in most cases, no practical alternative
means are available to replace the food supplies and other items gathered from fish and

wildlife which supply rural residents dependent on subsistence uses;
(3) continuation of the opportunity for subsistence uses of resources on public and

other lands in Alaska is threatened by the increasing population of Alaska, with resultant
pressure on subsistence resources, by sudden decline in the populations of some wildlife
species which are crucial subsistence resources, by increased accessibility of remote areas
containing subsistence resources, and by taking of fish and wildlife in a manner inconsistent

4
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with recognized principles offish and wildlife management;

(@) in order ro fulfill the policies and purposes of the Alaska Native Claims Settlement
Act and as a matter of equity, it is necessary for the Congress to invoke its constitutional
authority over Native affairs and its constitutional authority under the property clause and
the commerce clause to protect and provide th* opportunity for continued subsistence uses on
the public lands by Native and non-Native rural residents; and

(5) the nacional interest in the proper regulation, protection, and the conservation of
fish and wildlife on the public lands in Alaska and the continuation of the opportunity for a
subsistence way of life by residents of rural Alaska require that an administrative structure be
established tor the purpose of enabling rural residents who have personal knowledge of local
conditions and requirements to have a meaningful role ir. the management of fish and wildlife
and of subsistence uses on the public lands in .Alaska.

b) The Congressfinds and declares further that- _
1) subsequent to the enactment ofibis Act in 1980, the subsistence law ofthe State of

Alaska (AS 16.05) accomplished the goals of Congress and requirements of this Act in

R‘rowdmg subsistence use opportunities for rural residents ofAlaska, both Native and non-
ative;

(2) the Alaska subsistence law was challenged in Alaska courts, and the rural

RAreference requirement in the law was found in 1989 by the Alaska Supreme Court in
cDowellv. State of Alaska (785P.2d 1, 1989) to violate the Alaska Constitution;

(3) since that time, repeated attempts to restore the validity ofthe State law through
an amendment to the Alaska Constitution havefailed, and the people ofAlaska have not
been given the opportunity to vote on such an amendment; _

(4)in accordance with Title V 111 ofthis Act, the Secretary ofthe Interior is required
to manage fish and wildlife for subsistence uses on all public lands in Alaska because ofthe
failure ofState law toprovide a ruralpreference; |

(5)the Ninth Circuit Court ofAppeals determined in 1995in State ofAlaska v.
Babbitt (73F.3d 698) that the subsistence priority required onpublic lands under section 804
ofthis Act applies to navigahle waters in which the United States has reserved water rights
as identified by the Secretary ofthe Interior;

(6? management offish and wildlife resources by State ?overnments hasproven
successful in all S0 states, including Alaska, and the State ofAlaska should have the
o?portu.mty to continue to manage such resources on all lands, including public lands, in
Alaska in accordance with this Act, as amended; and o
(/) it is necessary to amend portions ofthis Act to restore the original intent of
Congress to protect and provide for the continued opportunity for subsistence uses on public
lands for Native and non-Native rural residents through the management ofthe State of

Alaska.

Policy
SEC. 802. It is hereby declared to be the policy of Congress thar-
(1) consistent with sound management principles, and the conservation of
healthy populations of fish and wildlife, the utilization of the public lands in Alaska is
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to cause the least adverse impact possible on rural residents who depend upon
subsistence uses of the resources of such lands; consistent with management of fish and
wildlife in accordance with recognized scientific principles and the purposes for each
unit established, designated, or expanded by or pursuant to titles 0 through VH of this
Act, the purpose of this title is to provide the opportunity for rural residents engaged
in a subsistence way of life to do so;

(2) nonwasteful subsistence uses of fish and wildlife and other renewable
resources shall be the priority consumptive uses of all such resources on the public
lands of Alaska when it is necessary to restrict raking in order to assure the continued
viability of fish or wildlife population or the continuation of subsistence uses of such
population, the taking of such population for nonwasteful subsistence uses shall be
given preference on the public lands over other consumptive uses; and

(3) except as otherwise provided by this Act or other Federal laws, Federal land
managing agencies, in managing subsistence activities on the public lands and in
protecting the continued viability of all wild renewable resources in Alaska, shall
cooperate with adjacent landowners and land managers, including Native
Corporations, appropriate State and Federal agencies, and other nations.

Definitions
SEC. 803. As used in this Act, the term “subsistence uses" means the customary and traditional
uses by rural Alaska residents of wild, renewable resources for direct personal or family
consumption as food, shelter, fuel, clothing, tools, or transportation; for the making and
selimg of handicraft articles out of nonedible byproducts of fish and wildlife resources taken
for personal or family consumption; for barter, or sharing for personal or family
consumption; and for customary trade. For the purposes of this section, the term-

(D) "family™ means all persons related by blood, marriage, or adoption, or any
person living within the household on a permanent basis; srrd

(2) "barter" means the exchange or fish or wildlife or their parts, taken for
subsistence uses-

(A) for other fish or game or their parts; or
(B) for other food or for nonedible items other than oncy if the
exchange is of a limited and noncommercial nature:;

(3) "customary and traditional uses"means the noncottimercL I, long-term, and
consistent taking of, use of, or reliance upon fish and wildlife in a specific area and
the patterns andpractices oftaking or use of thatfish and wildlife that have been
established over a reasonable periodoftime, taking into consideration the
availability ofthefish or game;

(4 'tustomary trade''means, exceptfor money sales offurs andfurbearers, the
limited, noncommercial exchange for money offisb and wildlife or theirpans in
minimal quantities; and

(5) "rural Alaska resident™ means a resident ofa rural community or rural
area. A ‘fural community or area 'means a community or area substantially
dependent onfisb and wildlife for nutritionaland other subsistence uses.
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PREFERENCE FOR SUBSISTENCE USES

SEC. 854. (a) Except as otherwise provided in this Act and other Federal laws, the raking on
public lands of fish and wildlife for nonwasteful subsistence uses shall be accorded priority for
the taking on such lands of fish and wildlife fcr other purposes. Whenever it is necessary to
restrict the taking of populations of fish and v, ildlife on. such lands for subsistence uses in
order to protect the continued viability.of sue 1 populations, or.to continue such usesr*uch
priority shall be implemented through appropriate limitations based on the application of the
following criteria:

(1) customary and direct dependence upon tee population as the mainstay of

livelihood;
(2) local residency; and
(3) the availability of alternative resources.

(b) The priority granted by this section isfor a reasonable opportunity to take fish and
h’ p

wildlife. For the purposes of this subsection, the term "reasonable opportunity ' means an
opportunity,consistent with customary and traditional uses (as defined in section 803(3)), to
participate in a subsistence bunt orfishery with a reasonable expectation ofsuccess, ana does
not mean a guarantee thatfish and wildlife will be taken.

Local and Regional Participation
SEC. 8C5. (a)(l) Except as otherwise provided in subsection (d) of this section, one ytar after
the date-of enactment of this Act; the Secretary in consultation with the State shall establish-

(1) at least six Alaska subsistence resource regions which, taken together,
include all public lands. The number and boundaries of the regions shall be sufficient
to assure that regional differences in subsistence uses are adequately accommodated;

(2) such local advisory committees within each region as he finds necessary at
such time as he may determine, after notice and hearing, that the existing State fish and
game advisory committees do not adequately perform the functions of the local
committee system set forth in a paragraph (3)(D)(iv) of this subsection; and

(3) a regional advisory council in each subsistence resource region.

Each regional advisory council shall be composed of residents of the region and shall have the
following authority:

(A) the review and evaluation of proposals for regulations, policies,
management plans, and other matters relating to subsistence uses of fish and wildlife
within the region;

(B) the provision of a forum for the expression of opinions and
recommendations by persons interested in any matter related to the subsistence uses of
fish and wildlife within the region;

(C) the encouragement of local and regional participation pursuant to the
provisions of this title in the decision making process affecting the taking of fish and
wildlife on the public lands within the region for subsistence uses;

(D) the preparation of an annual report to the Secretary which shall contain-

(D an identification of current ar.d anticipated subsistence uses of fish

and wildlife populations within the region;
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(ii) an evaluation of current and anticipated subsistence needs for fish
and wildlife populations within the region;

(iii) arecommended strategy for the management of fish and wildlife
populations within the region to accommodate such subsistence uses and needs;
and

(ly) recommendations concerning policies, standards, guidelines, and
regulations to implement the strategy. The State fish and game advisory
committees or such local advisory committees as the Secretary may establish
pursuant to paragraph (2) of this subsection may provide advice to, and assist,
the regional advisory councils in carrying out the functions set forth in this
paragraph.

(b) The Secretary shall assign adequate qualified staff to the regional advisory councils
and make timely distribution of all available relevant technical and scientific support data to
the regional advisory councils and the State fish and game advisory committees or such local
advisory committees as the Secretary may establish pursuant to paragraph (2) of subsection (a).

(c) The Secretary, in performing his monitoring responsibility pursuant to section 8C6
and in the exercise of his closure and other administrative authority over the public lands,
shall consider the report and recommendations of the regional advisory councils concerning
the taking of fish and wildlife on the public lands within their respective regions for
subsistence uses. The Secretary may choose not to follow any recommendation which he
determines is not supported by substantial evidence, violates recognized principles of fish and
wildlife conservation, or would be detrimental to the satisfaction of, subsistence needs. If a
recommendation is not adopted by the Secretary, he shall set forth the factual basis and the
reasons for his decision.

(d) The Secretary shall norimplementsubsections”), (b), and (c) of this-section if
within one-year fiam the date of enactment of this Act, the State eiuLts and-implements
laws of general applicability which arc-consistent with, and which piuvidt for the
definition, preference, and participation specified in aceticn 80>, 804, and flOJ, such laws;
unless and until repealed,-shall supersede such-scctions insofar ar retch sections govern
Statc-rcsponsibility pursuant terrids title for the talcing of fish tmdrwildlift. on the pubfrc
lands fur subsistence user. Laws establishing a system of local advisory committees and
regional advisory councils consistent with section 805 shall provide that the Stale
rulemaking aut hority shall-corrsidcr the advice and recommendations of the regional
councils concerning the Lkiug uf fish and~wildlife populations oirpublic lands within
their rcspectriv. icgfons fot subsistence uses. The rcgionai-councils may present
recommendations, and the evidence upon which such recommendstijns are bas.u, tothe
State mIcmaking juthoiity-viming thccomsc of the administratrix piuu-edings of sulJi
authority. The-State rulemaking aut hority may choose not to follow any
recommendation which 'if determines m not supported by subsranti.il evidence p resented
during the course of its administrative proceedings, violates-recognized principles of fish
and wildlife conservation oi would bc-dctrinitntal to the satisfaction uf rural-subsistence
needs- -If-a rcepiiuTicndjtrQli is not adopted by the State rtrlicmskiirg authority, such
authority shall set forth the factual basis-jnd the rcasons-for its decision.
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(d) ﬁl) Upon certification by the Secretary that the State has enacted and implemented

laws 0f general applicability which are consistent with, and which provide for the definition,

preference, and participation specified in sections 8C3, 8C4, and 80S, the Secretary shall not

Implement subsections (a), (b), and (c) of ibis section, and the State may immediately assume

managementfor the taking offish and wildlife on the public lands for subsistence uses

pursuant to this title. Upon assumption ofsuch management by tbe State, the Secretary shall

not implement subsections (a), (b), and (c) of this section unless a court of competent

jurisdiction determines that such laws have been repealed, modified, or implemented in a

way that is inconsistent with, or does not provide for, the definition, preference, and

participation specified in sections 8C3, 8C4, and 80S, or that the State has failed to cure any

such inconsistency after such determination. The State laws shall otherwise supercede such

sections insofar as such sections govern State responsibility pursuant to tbis title for the taking

offish and wildlife on the ﬂ.ublic lands for subsistence uses. The Secretary may bring a

judicial action to enforce this subsection. _ _ _ _
@ A Laws.estabhshm? a system oflocal adwsorY cc. mittees and regional advisory

councils consistent with section 805 shallprovide that the State rulemaking authont%shall

consider the advice and recommendations of the regional councils concerning the taking of

fish and wildlife populations on the public lands within their respective regions for

subsistence uses. The regional councils may ﬁresent recommendations, and the evidence upon

which such recommendations are based, to the State rulemaking authority during the course

dfth6 administrative proceedings ofsuch authority. The State rulemaking authority may

choose not tofollow any recommendation which it determines is not supported by substantial

evidence presented during the course ofits administrative proceedings, violates recognized

principles offish and wildlife conservation orwould be detrimental to the satisfaction of

rural subsistence needs. |f a recommendation is not adopted by the State rulemaking

authontg, such authority shall setforth tbefactual basis and the reasons for its decision.

(B) The membersofeachregmnaladvmorycouncﬂsha”beapPomtedbythe
Governor ofAlaska. Each council shallhave ten members, four of whom shall be selected
from nominees who reside in the region submitted by tribal councils in tbe region, and six of
whom shall be selected from nominees submitted by local governments and local advisory
committees. Three of these six shall be subsistence users who reside in the subsistence resource
region and three shall be sport or commercial users who may be residents ofany subsistence
resource region. Regional council members shall have staggered terms of three years in
length, with no limit on the number ofterms a member may serve. A quorum shall be a
majority of tbe members oftbe council.

(e)(1) The Secretary shall reimburse the State, from funcb appropriated to the
Department of the Interior for such purposes, for reasonable costs relating to che
establishment and operation of the regional advisory councils established by the State in
accordance with subsection (d) and the operation of the State fish and game advisory'
committees so long as such committees are not superseded by the Secretary pursuant to
paragraph (2) of subsection (a). Such reimbursement may not exceed 50 per centum of such
costs in any fiscal year. Such costs shall be verified in a statement which the Secretary
determines to be adequate and accurate. Sums paid under this subsection shall be in addition
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to my grann, payments, or other sums to which the State is entitled from appropriations to
che Departmenc of the Interior.

) Total payments to the State under this subsection shall not exceed the stun of
S5,CCO,CCO in any one fiscal year. The Secretary shall advise the Congress at least once in
every five years IS to whether or not the maximum payments specified in this subsection are
adequate Co ensure the effectiveness of the program established by the State to provide the
preference for subsistence uses of fish and wildlife set forth in section 804.

Federal Monitoring
Sec. 8C6, The Secretary shall monitor the provisions by the State of the subsistence preference
sec forth in section 8C4 and shall advise the State and the Committee on Interior and Insular
Affairs and on Merchant Marine and Fisheries of the I'louse of Representatives and the
Committees on Energy and Natural Resources and Environment and Public Works of the
Senate annually and at such other times as he deems necessary of his views on the effectiveness
of the implementation of this title including the-State’s provision of such preference, any
exercise of his closure or other administrative authority to protect subsistence resources or
uses, the views of the State, and any recommendations he may have.

Judicial Enforcement
SEC. 807. (a) Local residents and other persons and organizations aggrieved by a failure of the
State or the Federal Government to provide for the priority for subsistence uses set forth in
section 804 (or with respect to the State as set forth in a State law of general applicability if che
State has fulfilled the requirements of section 805(d)) may, upon exhaustion of any State or
Federal (as appropriate) administrative remedies which may be available, file a civil action in
the United States Districc Court for the District of Alaska to require such actions to be taken
as are necessary to provide for the priority. In a civil action filed against the State, the
Secretary may be joined as a party to such action . The court may grant preliminary
injunctive relief in any civil action if the granting of such relief is appropriate under the facts
upon which the action is based. No order granting preliminary relief shall be issued until
after an opportunity for hearing. In a civil action filed against the State, the court shall
provide relief, other than preliminary relief, by directing the Stace to submit regulations
which satisfy the requirements of section 3C4; when approved by the court, such regulations
shall be incorporated as part of the final judicial order, and such order shall be valid only for
such period of time as normally provided by State law for the regulations at issue. Local
residents and ocher persons and organizations who are prevailing parties in an action filed
pursuant to this section shall be awarded their costs and attorney’s fees.

(b) State agency actions may be declared invalid by the court only if they are
arbitrary, capricious, or an abuse ofdiscretion, or otherwise notin accordance with law.
When reviewing any action within the specialized knowledge ofa State agency, the court
shallgive the decision of the State agency the same deference it would give the same decision
ofa comparable Federal agency.

[Note: The original subsection (b) had been repealed by P.L.98-620 so there is no strike

out of current language. The text of che original subsection (b) was as follows: "b) A
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civil action filed pursuant to this section shall be assigned for hearing at the earliest

possible date, shall take precedence over other matters pending on the docket of the

United States district court at the rime, and shall be expedited in every way by such

court and any appellate court."]

© This section is the sole Federal judicial remedy created by this tide for local
residents and other residents who, and organizations which, arc aggrieved by a failure of the
State to provide for the priority of subsistence uses set forth in section 8CA4.

Pa-Rk and Park M onument Subsistence Resource Commission
sec. SC8. (a) Within one year from the date of enactment of this Act, che Secretary and the
Governor shall each appoint three members to a subsistence resources commission for each
national park or park monument within which subsistence uses are permitted by this Act.
The regional advisory council established pursuant to section 805 which has jurisdiction
within the area in which the park or park monument is located shall appoint three members
to the commission each of whom is amember of either the regional advisory council or a local
advisory committee within the region and also engaged in subsistence uses within the park or
park monument. Within eighteen months from the date of enactment of chis Act, each
commission shall devise and recommend to the Secretary and the Governor a program for
subsistence hunting within the park or park monument. Such program shall be prepared
using technical information and other pertinent data assembled or produced by necessary field
studies or investigations conducted jointly or separately by the technical and administrative
personnel of the State and the Department of the Interior, information submitted by, and after
consultation with the appropriate local advisory committees and regional advisory councils,
and any testimony received in a public hearing or hearings held by the commission prior to
preparation of the plan at a convenient location or locations in the vicinity of the park or park
monument. Each year thereafter, the commission, after consultation with the appropriate
local committees and regional councils, considering all relevant data and holding one or more
additional hearings in the vicinity of the park or park monument, shall make
recommendations 1athe Secretary and the Governor for any changes in the program or its
implementation which the commission deems necessary,

(b) The Secretary shall promptly implement the program and recommendations
submitted to him by each commission unless he finds in writing that such program or
recommendations violates recognized principles of wildlife conservation, threatens the
conservation of healthy populations of wildlife in the park or park monument, is contrary to
the purposes for which the pork or park monument is established or would be detrimental to
the satisfaction of subsistence needs of local residents. Upon notification by the Governor,
the Secretary shall take no action on asubmission of a commission for sixty days during
which period he shall consider any proposed changes in the program or recommendations
submitted by the commission which the Governor provides him.

(c) Pending the implementation of a program under subsection (a) of chis section, the
Secretary shall permit subsistence uses by local residents in accordance with the provisions of

this title and other applicable Federal and State law.
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Cooperative Agreement
SEC. 809. The Secretary may enter into cooperative agreements or otherwise cooperate with
other Federal agencies, the State, Native Corporations, other appropriate persons and
organizations, and, acting through the Secretary of State, other nations to effectuate the

purposes and policies of this title.

Subsistence and Land Use Decision-

Sec. 810. (@) In decerminmg whether to withdraw, reserve, lease, or otherwise permit the use,
occupancy, or disposition of public lands under any provision of law authorizing such actions,
the head of the Federal agency having primary jurisdiction over such lands or his designee
shall evaluate the effect of such use, occupancy, or disposition on subsistence uses and needs,
the availability of other lands for the purposes sought to be achieved, and other alternatives
which would reduce or eliminate the use, occupancy, or disposition of public lands needed for
subsistence purposes. No such withdrawal, reservation, lease, permit, or other use,
occupancy, or disposition of such lands which would significantly restrict subsistence uses
shall be effected until the head of such Federal agency —

(1) gives notice to the appropriate State agency and the appropriate local

committees and regional councils established pursuant to section 805;

(2) gives notice of, and holds, a hearing in the vicinity of the area involved; and

(3) determines that (A) such asignificant restriction of subsistence uses is
necessary, consistent with sound management principles for the utilization of the
public lands, (B) the proposed activity will involve the minimal amount of public lands
necessary to accomplish the purposes of such use, occupancy, or other disposition, and

(C) reasonable step? will be taken to minimize adverse impacts upon subsistence uses

and resources resulting from such actions.

(b) If the Secretary is required to prepare an environmental impact statement pursuant
to section 1C2(2)(C) of the Nat'onal Environmental Policy Act, he shall provide the notice and
hearing and include the findings required by subsection (a) as part of such environmental
impact statement.

() Nothing herein shall be coostrued to prohibit or impair the ability of the State or
any Native Corporation to make land selections and receive land conveyances pursuant to the
Alaska Statehood Act or the Alaska Native Claims Settlement Act.

(d) After compliance with the procedural requirements of this section and other
applicable law, the head of the appropriate Federal agency may manage or dispose of public
lands under his primary jurisdiction for any of those uses or purposes authorized by this Act
or other law.

Access
SEC. 811. (a) The Secretary shall ensure that rural residents engaged in subsistence uses shall

have reasonable access to subsistence resources on the public lands.
(b) Notwithstanding any other provision of this Act or other law, the Secretary shall

permit on the public lands appropriate use for subsistence purposes of snowmobiles,
motorboats, and other means of surface transportation traditionally employed for such
purposes by local residiats, subject to reasonable regulation.
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Research
SEC. 812. The Secretary, ir. cooperation with the State and other appropriate Federal agencies,
shall undertake research on fish and wildlife and subsistence uses on the public lands; seek data
from, consult with and make use of, the special knowledge of local residents engaged in
subsistence uses; and make the results of such research available to the State, the local and
regional councils established by the Secretary or State pursuant to section 805, and other
appropriate persons and organizations.

Periodic Reports
SEC. 813. Within four years after the date cf enactment of this Act and within every three-
year period thereafter, the Secretary, in consultation with the Secretary of Agriculture, shall
prepare and submit a report to the President of the Senate and the Speaker of the House of
Representatives on the implementation of chis title. The report shall include-

(1) an evaluation of the resuits of the monitoring undertaken by the Secretary as
required by section 8C6;

(2) the status of fish and wildlife populations on public lands that are subject to
subsistence uses;

(3) adescription of the nature and extent of subsistence uses and other uses of
fish and wildlife on the public lands;

(4) tbe role of subsistence uses in the economy and culture of rural Alaska;

(5) comments on the Secretary’s report by the State, the local advisory councils
and regional advisory councils established by the Secretary or the State pursuant to
section 8C5, and other appropriate persons and organizations;

(6) a description of those actions taken, or which may need to be taken in the
future, to permit the opportunity for continuation of activities relating to subsistence
uses on the public lands; and

(7) such other recommendations the Secretary deems appropriate.

A notice of the report shall be published in the Federal Register and the report shall be made
available to the public.

Regulations
SEC. 814. The Secretary, and the State at any time the State has complied with section
805(d), shall prescribe si.ch regulations as are necessary and appropriate to carry out his
responsibilities under this title. DUring any time that the State has complied with section
805(d), the Secretary shall not make or enforce regulations concerning section 805(a),(b) or (c).

Limitations, Savings C lauses

SEC. 815. Nothing in this title shall be construed as-
()] granting any property right in any fish or wildlife or other resource of the

public lands or as permitting the level of subsistence uses of fish and wildlife within a
conservation system unit to be inconsistent with the conservation of healthy
populations, and within a national park or monument to be inconsistent with the
conservation of natural and healthy populations, of fish and wildlife. No privilege

13

00117



which may be granted by the State to any individual with respect to subsistence uses
may be assigned to any other individual;

(2) permitting any subsistence use of fish and wildlife on any portion of the
public lands (whether or not within any conservation system uni:) which was
permanently closed to such uses on January 1, 1978, or enlarging or diminishing the
Secretary’s authority to manipulate habitat on any portion of the public lands;

(3) authorizing a restriction on the taking of fish and wildlife for nonsubsistence
uses on the public lands (ether than national parks and park monuments unless
necessary for the conservation of healthy populations of fish and wildlife, for the
reasons set forth in section 816, to continue subsistence uses of such populations, or
pursuant to other applicable law; or

(4) modifying or repealing the provisions of any Federal law governing the
conservation or protection of fish and wildlife, including the National Wildlife Refuge
System Administration Act of 1966 (80 Stat. 927; 16 U.S.C. 668dd-jj), the National
Park Service Organic Act (39 Stat. 535, 16 U.S.C. 1,2,3,4), the Fur Seal Act of 1966 (80
Stat. 1C91; 16 U.S.C. 1187), the Endangered Species Act of 1973 (87 Stat. 884; 16
U.S.C. 1531-1543), the Marine Mammal Protection Act of 1972 (86 Stat. 1C27; 16
U.S.C. 1361-1407), che Act entitled "An Act for the Protection of the Bald Eagle",
approved June 8, 1940 (54 Stat. 250; 16 U.5.C. 742a-754), the Migratory Bird Treaty
Act (40 Stat. 755; 16 U.S.C. 703-711), the Federal Aid in Wildlife Restoration Act (50
Stac. 917; 16 U.S.C. 669-669i), the Fishery Conservation and Management Act of 1976
(90 Stat. 331; 16 U.S.C. 1801-1882), the Federal Aid in Fish Restoration Act (64 Stat.
430; 16 U.S.C. 777-777K), or any amendments to any one or more of such Accsr; or
(5) prohibiting the Secretary or the Statefrom entering into co-management
agreements with Native organisations or other local or regional entities when either is
managing fish and wildlife on public lands in Alaska for subsistence uses.

Closure to Subsistence U ses
SEC. 316. (@ All national parks and park monuments in Alaska shall be closed to the taking of
wildlife except for subsistence uses to the extent specifically permitted by this Act,
Subsistence uses and sport fishing shall be authorized in such areas by the Secretary and
carried out in accordance with the requirements of this title and other applicable laws of che
United States and the State of Alaska.

(b) Except as specifically provided otherwise by this section, nothing in this title is
intended to enlarge or diminish the authority of the Secrerary to designate areas where, and
establish periods when, no taking of fish and wildlife shall be permitted on tbe public lands
for reasons of public safety, administration, or to assure the continued viability of a particular
fish or wildlife population. Notwithstanding any other provision of this Act or other law, the
Secretary, after consultation with the State and adequate notice and public hearing, may
temporarily close any public lands (including those within any conservation system unit), or
any portion thereof, to subsistence uses of a particular fish or wildlife population only if
necessary for reasons of public safety, administration, or to assure the continued viability of
such population. If the Secretary determines that an emergency situation exists and that
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