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March 19, 1998

TO: SENATOR LOREN LEMAN, Chair
Senate Labor and Commerce Committee

((907) 465-3810
FROM: Sallic Nickerson, Realtor

RE: CSHB 33 (FIN)

lurge your support of CSHB 33. Passage of this bill means necessary changes in the
current statute, protection of consumers from unlicensed individuals receiving real estate

fees, and protecting the future of AHFC.

We as an industry, including bankers, appraisers, surveyors and inspectors need your
support and help. Hundreds of people have participated in concensus on the bill and it's

necessary for our industry.

Thank you for your support.

An Inrtftpfinrterrly Owned and Operated Member o! Coldwell Banker Real EiV\e Corporation
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Just the FAX...from

Sallie N ickerson, CRS

Coldwell Banker Properties Unlimited
2801 "C" Street
Anchorage, AK 99503

(907) 229-1148 or FAX (907) 563-4418
(800) 449-1148

# ofpages total including cover:
Ifthere arc any problems with this transmission, please call: 907-562-2378

Comments:

»



ALASKA STATE LEGISLATURE

House of Representatives

INTERIM:

716 WEST4TH AVENUE, SUITE 640
ANCHORAGE, AK 09501

PHONE: (907)258-8191

FAX: (007)258-2916

COMMITTEE ASSIGNMENTS;

LABOR a COMMERCE COMMITTEE, CHAIRMAN
SPECIAL COMMITTEE ON OIL a GAS, MEMBER
JUDICIARY COMMITTEE, MEMBER

CORRECTIONS BUDGET SUBCOMMITTEE, MEMBER
ADMINISTRATION BUDGET SUBCOMMITTEE .MEMBER
HESS BUDGET SUBCOMMITTEE, MEMBER

SESSION:
STATECAPITOL
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PHONE: (907)495-1960
FAX: (907)465-2040

Representative Norman Rokeberg

CSHB 33 (FlNS) am - Real Estate Licensees
ectional Analysis
By Representative Norman Rokeberg

Date: March 3, 1998

Title: An Act relatinlg to real estate licensees and to the real estate surety fund;
relating to the Real Estate Commission; and providing for an effective date.

Section 1. Registration of mobile home dealers: Exempts a real estate
licensee who buys or sells mobile homes from licensing as a mobile home .

dealer. ' v rh e

Section 22 Commission meetings and officers. Amends to provides that the
Real Estate Commission (“Commission”) is to elect officers at the first meeting of
each fiscal year.

Section 3. Assistants. Amends to permit the Commission to assign certain
duties to assitants. New duties include: issuing licenses, administering
examinations, certifying educational courses, approving instructors of educational
courses, and negot|at|ngf terms and payment of fines and other money due.

Note: AS 08.01.050, referenced in first line, concerns administrative duties of
the Department,

Section 4. Duties of the Commission. Sets out the specific duties of the
Commission. Adds duties to include: issuing temporary permits to personal
representative of estate of deceased real estate broker or legally incompetent
real estate broker, revising the form of a seller's property disclosure statement,
levying civil fines, revoking license of broker or associate broker convicted of
forgery, theft, extortion, conspiracy to defraud creditors, or a felony involving
moral turpitude committed while licensed.
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Section 5. Education of applicants and licensees.Amends to provide
Commission may not prohibit completion of educational requirement within a two-

day period.

Section 6. Education of applicants and licensees. Amends so that, with
certain exceptions in Section 7, in order to be an approved course for education
under this chapter, the course must have been approved prior to the time the
course was conducted. A course outline or instructor will be considered
approved if the commission does not disapprove same within 45 days after the
date of receipt of a complete application.

Section 7. Education of applicants and licensees. New. Commission is to
establish core curricula for licenses issued. Courses to be allowed include
courses developed by national or?anizations who specialize in real estate,
technology courses related to real estate practie, courses offered at accredited
college or university as part of real estate curriculum. Sets forth the areas for
which Comn ssion should establish continuing education: real estate sales,
property manaﬁement, community association management, commercial sales.
A licensee shall complete at least one of the four core curricula during each
biennial licensing period.

Section 8. License required. Sets forth when a real estate license is
required. Major additions are in subsections (4) through (6) concerning property
management and community association management.

Section 9. Civil penalty for unlicensed or unauthorized practice. New
section. Civil penaEy for sucn activities may not exceed $5,000 or the amount of
gain realized plus $5,000, whichever is greater. Before entering fine,
commission must send written notice of the proposed order to licensee and grant
30-day time period in which licensee may request hearing. Commission may
issue subpoenas to comBel attendance and testimony of witnesses and
disclosure of evidence. Person aggrieved by levy of civil penalty may file an
aPpeaI with superior court. If peron does not pay fine within 30 days after entry
of order or within 10 days after cc jrt enters final judgement, Commission may
initiate other action to recover ami unt of the penalty.

Section 10. Entitlement to license.

(@)  Amended to provide that a natural person, only, not a business
entity, can be licensed. The person applies within six months after
passing examination, and has at least 24 months of active and
continuous experience as licensed real estate salesperson within
36 months immediately preceding application, and is owner of real
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estate business or employed as a real estate hroker by a foreign or
domestic corporation, partnership, limited partnership, or limited
liability company.

(b)  Amended to provide that a natural person, only, not a business
entity, can be licensed. The person applies within six months after
passing brokers examination and has at least 24 months of active
and continuous experience as a licensed real estate salesperson
within 36 months immediately preceding application. Adds a
foreign or domestic corporation, partnership, limited partnership, or
limited liability company as additional forms of business entities that
can employ an associate broker as a broker.

(c)  Amended to provide that a natural person, only, not a husiness
entity, can be licensed. The person applies within six months after
passing salesperson examination.

Section 11. Entitlement to license. New section concerning community
association management. Sets forth qualifications for limited license to practice
community association management: aﬁplles by January 1,1999; pays required
fees; demonstrates to Commission that has been engaged in practice of
community association management for at least 24 months hefore January 1,
1999; and meets other requirements established by the Commission. Person
issued a limited community association management license may not use the
term "broker”, "associate broker”, or "salesperson” for any business purpose

unless person licensed appropriately under other provisions of this chapter.

5 If employed by broker, will be issued associate broker license. |If
qualifies for broker license and is owner of community association management
business or employed as a community association managf_er_by a foreign or
domestic corporation, partnership, limited partnership, or limited liability company
will be issued broker license. After initial licensing, a person is subject to same
requirements existing for other brokers and associate brokers; however, person
may practice only community association management and does not qualify as a
broker or associate broker for the purpose of engaging in other types of real
estate transactions.

Section 12. Fidelity bond for community association managers. New
section. Requires that if a broker exercises some control over communit
association funds that the broker must provide evidence of coverage hy blanket
fidelity insurance. Bond may be in name of broker with association as additional
insured or may be in name of association with broker as an additional insured.
Bond must cover maximum funds within control of community association
manager. Commission may grant exemptions from this section.
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~ Owners'association is only entity allowed to file claim with surety
fund against a community association manager. Surety fund will be in first
position on these claims.

o Limitations on community association managers. Community
association managers may not exercise control over reserve or investment
accounts and may only exercise control over operating accounts under a contract
approved by the association’s board and duplicate statements must be sent by
the licensee and the association.

Section 13. Content and purpose of examination. Amends language
concerning real estate examinations to add additional topics to be covered

Section 14. Administration of examination. Amends to forovide that
examination fee payment shall be made by applicant directly to national testing
service's designated representative before exam taken.

Section 15. Reexamination. Minor language change to current law.

Section 16. Fees. Adds Ian%uage covering fees or courses offered by the
commission, reinstatement of lapsed license, changes to registered office,
course certification and recertification, and instructor approval and renewal of

approval.

Section 17. Reinstatement of lapsed license. Repeals and reenacts this
section. If license has lapsed less than 24 months is eligible for reinstatement
when person provides application, license fee and proofof continuing education.
If license has I,an_ed more than 24 months, not eligible for reinstatement and
must meet initial licensure requirements.

Section 18. Inactive license. Amends by providing that a licensee who wants
to become inactive shall complete an inactivation form along with applicable fees.
Inactive licensees may receive commissions or other payments for services
performed while actively licensed.

Section 19. Real estate surety fund. Minor language change.

Section 20. Location. Amends. Broker must register with the commission a
principal office and branch office(s) and include information as to which licensees

practice where.

Section 21.  Change of location. Amends. Before a broker changes principal
office or branch office, broker must notify commission, and pay a fee.

Section 22.  Branch offices. Allows an associate broker whose principal place
of business is at the branch office to directly supervise that branch office and
may only supervise one branch office. All branch offices shall be advertised only
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inﬁthe name of the principal office but indication may be made that it is a branch
office.

Section 23. Possession and display of license certificates. Repealed and
reenacted. Broker must display license at broker's principal office. License of
each licensee working in broker's principal office must be displayed in principal
office. Designated associate broker who is in charge of branch office and
certificate of each licensee working in branch office must be displayed in branch
office. Such display of license certificates must be in such a manner that they
are available for public to view.

Section 24. Making of transactions. Amends to provide that an active sales
person or associate broker may perform real estate activities only through broker
who employs (which includes contracts) that licensee. All money or other
proceeds must be turned over to broker or broker's authorized representative.

Section 25. Listing or management contracts. Amends to provide all listings
or management contracts must be in writing signed by broker or licensee of
broker and client or authorized representative.

Section 26. Accounts; record of transaction. Amends to provide that a broker
needs to keep a complete record, for three years, of all real estate transactions in
which broker or employed licensee of broker engaged; provide upon request to
anﬁ principal in a transaction an accounting for money or other property collected
or held; keep a separate trust account in a bank into which broker will deposit all
earnest money deposits, purchase money, security deposits, contingency funds,
collected rental money, rental receipts, or other money collected in trust; if
authorized by board of directors of a community association to collect, control, or
disburse association funds, keep a separate account in a financial institution for
the funds; make available to commission, on request, records under this section;
ensure that records are kept for a minimum of three years even if delivered to

another entity.

Section 27. Accounts: record of transaction. New. A real estate licensee
shall keep, for a minimum of three years, complete record of all real estate
transactions in which licensee was principal; if the licensee maintains records
concerning management or sale of licensee’s own properties or client properties
separate from the broker's file, these shall also be retained for a minimum of
three years; licensee shall make available to the commission these records as
requested; licensee shall promptly_dePosn community association funds or
Proceeds; licensee may not commingle funds of commuth association with
unds of another community association or with licensee’s tunds.

o Establishes the three-year requirement for records maintenance as
beginning at the initiation of a transaction and continues until three years after
the date a listing agreement ends, a sales transaction costs or otherwise ends, a
management contract ends, or another contract or fiduciary obligation ends.
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Section 28. Signs. Amends. Provides that signs must be maintained at each
registered real estate office. Signs must prominently show real estate business
name as registered with Commission. If office located in premises with more
restrictive sign requirements than those adopted by the Commission, the premise
restrictions will control.

Section 29. Conflict of interest. Amends. Describes when a real estate
licensee has conflict of interest. Provides that conflict must be disclosed at the
time of initial substantive contact with principals or agents of the principals and
confirm the conflict in writing to principals or agents of the principals as soon as
possible after initial substantive contact.

Section 30. Conflict of interest. New subsections. New subsection(}b)
indicates that the failure of a licensee to disclose the conflict as required under
this section does not give rise to a cause of action by private person. The
Commission may impose a disciplinary sanction. A private person who has a
cause under the surety fund for fraud, misrepresentation, or deceit may file
against the surety fund. No common law remedies are prohibited by this

subsection.

~Subsection (c) describes "conflict of interest" as: having a present
ownership or leasehold interest in property which is subject of transactions; being
a whole or part owner of business interest in the subject property; representing a
relative or person with whom licensee has financial relationship if the relative or
person has a present financial interest in the property b.emg? marketed or
considered for purchase or lease; receiving compensation from someone other
than a party to the contract or another party having a financial interest in the
transaction; or receiving compensation for community association management
while simultaneously engaged as a property manager for a unit within the
community association.

Section 3.1. Disclosure of agency to prospective buyers and sellers.
Makes minor language changes (i.e., "person’s" to “licensee"). Adds reference to

"dual agency".

Section 32. Licensed assistants. New section. Permits a salesperson or
associate brokerto act as a licensed assistant to a real estate licensee other
than the broker who employs that licensee, and allows direct compensation by
employment contract.

Section 33. Prohibited conduct. Amended. Licensee may not falsely
represent to be a member of a franchise or other business association in addition
to current provisions. Associate broker or salesperson may accept fee or
commission only from employing broker except when acting as a licensed
assistant,
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Section 34.  Prohibited conduct. New subsections. Licensee may not
knowingly pay any part of fee, commission, or other compensation: to a person
not licensed under this chapter except under certain circumstances; to another
licensee except through that licensee’s broker; or to another licensee knowing
that the other licensee intends tolga_y all or portion of that fee or commission to
an unlicensed person. This prohibition does not apply to payment by a licensee
to a person licensed to perform real estate activities in another jurisdiction if that
person has assisted in something for which a license is required underfill act,
or payment from a licensee to a principal as part of a resolution of dispute
regarding terms of transaction or property transferred.

Person may not use or attempt to use a license issued under this
chapter that was issued to another person, give false or forged evidence to the
commission, impersonate an applicant, knowingly use or attempt to use expired
or suspended or revoke or nonexistent license or falsely claim to be iicensed.

Section 35. Real estate surety fund. Minor language changes (i.e., “brokers
and salesmen”to "licensees”).

Section 36. Payments bv real estate licensee. Minor language changes.

Section 37. Claim for payment. Amended. Adds reference to community
association manager. Adds "licensee" language. Adds reguirementthat claim
for payment must be filed within two years after event. Adas reference to “or the
conversion ofcommumtX association accounts under the control of a community
association manager”. Adds the principal and any other licensee involved in the
transaction to list of recipients of copy of the claim.

Section 38. Claim of payment. New subsection. Only owners’ associations
are permitted to file claims with the surety funds for claims against a community
association manager.

Section 39. Consideration of application. Minor language chan?es. Adds "or
the conversion of community association accounts under the control of a
community association manager". The word “trust" is added in reference to the

type of funds in the “conversion” language.
Section 40. consideration of application. Minor language changes.

Section 41. Consideration of application. Minor language changes including
the "or the conversion of community association accounts under the control of a
community association manager" language.

Section 42. Findings and payment. Amends with minor language changes.
Same as Section 41,
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Section 43. Hearing costs. Amends to provide that Commission may charge
surety fund for costs of hearing on claim for reimbursement. Mandates that the
Commission deposit into the surety fund any amounts recovered for these costs

from the licensee.

Section 44. Payment of small claims judgment. Amends to provide that
Commission shall make an award from the fund of any outstanding portion of a
small claims judgment on rece|ﬁt ofa copy ofthe finaljudgment, an affidavit from
the claimant stating that more than 30 days have elapsed since the judgment
became final and that the responsible licensee has not yet satisfied the

judgment.
Section 45, Maximum liability. Minor language changes.
Section 46. Right to subrogation. Minor language changes.

Section 47. Exceptions: Amends and adds new exceptions in (a). Provisions
ofthis chapter that require licensure do not apply to:

(1)  AMENDED: person may manage or make real estate
transaction on with respect to real estate person owns or is
seeking to own so long as the compensation the person
receives does not include any portion of the commission or
other compensation paid to a real estate licensee in the
transaction.

(2)  attorney in fact under power of attorney may accomplish a
specific real estate transaction; may not act as such for more
than two transactions in a calendaryear (current law);
Laerr P_erformmg duties as lawyer Zcurrent);

Public official in conduct of official duties (current);
Person acting as receiver, trustee, administrator, executor,
or guardian (%urrent);

(6) Person acting under court order (current);

7)  Person acting under authority of a will or trust (current);

8)  Person dealing in mineral rights transactions (current),

AMENDED: an employee of domestic or foreq_n

corporation, general or limited partnership, or limited liability
company, when performing duties incidental to regular
course of business when act relates to the manaqement,
sale, or other disposition of real estate owned by listed
entities; does not apply to person employed by these entities
who performs either as a vocation or for compensation if the
amount of such compensation is dependent upon or related
to value of real estate. , |

(10) AMENDED: person performing duties as a resident
manager;
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(11) NEW: bookkeeper or accountant performing hookkeeping or
accounting functions;, ,

(12) NEW: secretary or receptionist in real estate office
accepting rent or association fees and providing written
receipt for same; , _

(13) NEW: tradesmen orvendors of services performing
maintenance and repair functions;

(14) NEW: employee of real estate firm or property owner
deIivering oraccepting a real estate contract or application,
or related amendment, to or from another person;

(15) NEW: individual assisting in performance of real estate
activities by carrying out administration, clerical, or
maintenance tasks; o

(16) NEW: management of a total of four or fewer residential
units by a natural person for other persons;

(17) NEW: community association management for property
organized under AS 34.07 or 34.08 by resident owner If
owner is member of a self-managed community association
for the property; o

(18) NEW: community association management by a developer
of property organized under AS 34.07 or AS 34.08 while that
developer owns at least 51 percent of association;

(19) NEW: attorney in fact acting for a relative under a power of
attorney. Relative means: spouse, ?reat randparent,
grandparent, ﬁarent, uncle, aunt, sibling, child, nephew,
niece, grandchild, or great grandchild by the whole or half
blood or by marriage but does not include a relative who is
only related through a step relationship such as a
stepbméher or the child of a step brother but does include a
stepchiia;

(20) NEW: mobile home dealer licensed under AS 08.67

erforming within the scope of the dealer's license; or

i 1) NEW: management by natural Rerson ofp_roBerty for
another person without a fee other than reimbursement of
expenses.

Section 48. Exceptions. New subsection (b; indicating that while a person may
be exempt from this chapter, AS 08.88.401(e)(1) [SEE: Section 34] prohibits a
licensee from knowingly paying to that person any part of a fee, commission, or
other compensation received by the licensee in buying, selling, exchanging,
leasing, auctioning, or renting real estate.

Section 49. Application to independent contractors. New section.
Provisions of this chapter that apply to employment relationships and employees
also apply to contracting relationships and independent contractors.
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Section 50. Definitions: Amends definition of ‘commission” to mean Real
Estate Commission except where the context indicates that it refers to a fee paid

for personal services.

Section 51. Definitions. Amends definition of "real estate" to state that such
term does not include a unit in a hotel, motel, boarding house, rooming house, or
other transient lodging facility, or a unit in a warehouse, mini-storage facility or
other facility the function of which is limited to warehousing purposes.

Section 52. Definitions: Amends definition of "resident manager" tc ‘ndicate
that a resident manager resides on rented or leased real property or ¢,
conU?_uous property owned by the same owner, manages the property for the
benefit of another person, and is either employed by the owner of the real estate
or employed by, or under contract with, a real estate licensee.

Section 53. Definitions. Adds new definitions for:

"Community association management": activity undertaken for an
owners' association with regard to property organized under AS 34.07 or 34.08
under an agreement in exchange for a fee, commission or other valuable

consideration.

~"community association operating account": an accountina
financial institution maintained in the name of a specific community association
that contains money used for day-to-day operation and not for other uses;

~ "community association reserve account”: an accountin a
financial institution maintained in name of specific community association that
contains money reserved for expected replacement cost of improvements within
the community association or for other future uses.

"Knowingly" means same as AS 11.81.900(a).

"Property management": activity undertaken for another with
regard to real property under an agreement in exchange for a fee, commission or
other valuable consideration.

~ "Real estate licensee": Person who holds license under this
chapter; includes hroker unless context clearly excludes brokers

~ “Real estate transaction:" (1) sales means transfer or attempted
transfer of interest in real property, an act conducted as result of or in pursuit of a
contract to transfer interest a unit of real property, or act conducted in attempt to
obtain a contract to market real property.

. o 2? _ property manager: le
unit of real property including collect of rent from a tenant of a unit of rented or
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leased property, attempt to rent or lease a unit of real property, an attempt to
collect rent from tenant of rented or leased real property, or an act conducted as
a result of or in pursuit of a contract to manage a unit of leased or rented real

property.

community association m

| ) | .
collection or attempted collection of dues from unit owner or an activity
conducted as a result of or in pursuit of a contract with a community association

to manage the affairs of that association.

Section 54. Form of disclosure statement. New language added that
indicates the disclosure statement must include a provision that notifies
transferees (1) that they are resPonsmIe for determining whether a convicted sex
offender resides in the vicinity ofthe property that is the subject of the
transferee’s potential real estate transaction; and (2) where information on
convicted sex offenders may be obtained.

Section 55. Repeals AS 08.88.111 (Commission regulations with regard to
examinations).

Section 56. Transitional provision. Person may practice community
association management without a license undei this chapter until January 1,

1999.

Section 57.  Regulations. Permits Commission to adopt regulations hefore the
effective date of Section 7.

Section 58. Revisor’s instruction: Wherever “salesman" appears, it shall be
read as "salesperson”.

Section 59. Effective date for 08.88.091 (f) and (g). See section 7.

Section 60. Effective date for all other sections. Immediate.
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Representative Norman Rokeberg

FREQUENTLY ASKED QUESTIONS
CSHB 33 ISFIN) am Real Estate Licensing
By Representative Rokeberg

Does HB 33 restrict the ability of an individual or business from
managing or selling their own property?

No. The bill clarifies current law and provides numerous exceptions to
required licensing.

2. Can a pe.son have a relative or friend manage and rent their rental
property or properties?

Yes. The bill allows a relative to perform the same activities as an owner.
Also, anyone can do this and be reimbursed for expenses only, but cannot
collect a fee. Moreover, there are no restrictions on four (4) units or less.

3. Is a person free to negotiate the amount of the fee or commission?

Yes. A person has every right to hargain with a real estate licensee on the
amount of compensation.

4, Why license community association managers?

To ensure that anyone entering this business is subject to regulation, thus
affording protection to consumers. Currently anyone can enter into this
business without any regulation or any consumer protection.

. Can acommunity association be self-managed?

Yes. The association board can do it. Also, a resident unit owner is
allowed to manage for a fee.

My subdivision has a homeowner’s association. Is that covered by
this bill?
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No. Only condominium and townhouse community associations
established under AS 34.07 (Old Horizontal Regime Act) or AS 34.08
(New Alaska Common Interest Ownership Act) are covered by this bill.

Will the Rea! Estate Commission (“REC”) be overburdened with
individual complaints from community association members?

No. Only complaints received from the community association hoard of
directors will have standing with the REC.

What benefits will a community association receive from this bill?

Several: the rightto make a claim against the surety fund; mandated
fidelity bonds for community association managers; restricted access to
association funds by community association managers; a grievance
process; increased competence with mandatory continuing education; and
more.

How will the strengthened licensing provisions of HB 33 help protect
Alaskan consumers?

Alaska law has always required a license to practice real estate in Alaska.
But our licensing statutes are more than twenty-five years old, and
according to the assistant attorney general, do not adequately cover
recent developments in the real estate industry. New "kick-back"
marketing schemes have emerged which attemptto circumvent the
consumer protections provided by state licensure requirements.

Under these schemes, non-licensed entities procure buyers or sellers of
real estate in return for a percentage of the commission or other
compensation. Because such entities are not licensed, the state has no
authority to regulate the activity to protect the consumer.

The schemes also threaten to channel millions of dollars of Alaska real
estate activity outside. To participate, consumers must agree to "package"
transactions that are facilitated by a central "clearinghouse” processor
outside of Alaska who then arranges for all aspects of the transaction.
Alaska consumers would be denied the opportunity to pick the agent,
lender, appraiser or title company of the *choosing. Since the loan
financing is referred to outside lenders, Alaska consumers would also be
deprived of the opportunity to participate in unique and beneficial Alaska
financing programs like AHFC that require the use of instate lenders.

Wouldn’t prohibiting these “kickbacks” amount to “protectionism”
or “restraint of trade”?
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No. The law would simply create a level p.Iaying field by requiring that all
entities that engage in real estate transactions be icensed. That has
always been the intent and interpretation of Alaska law. Any marketing
company would be free to do business in Alaska as Iong as they were
licensed here and followed the requlations established by Alaska’s real
estate commission.

Is there a precedent for such provisions?

Yes. The provisions contained in HB 33 are modeled after a Mississippi
statute that recently withstood federal court challenge. The provisions
also have the strong support of Alaska’s Real Estate Commission which
has stated that it is imperative that Alaska’s licensure statutes be updated.

ED2:3/9/98
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Representative Norman Rokeberg

SPONSOR SUMMARY OF CSHB 33 (FIN) am
Real Estate Licensing, AS 08.88

REQUIRES COMMUNITY ASSOCIATION MANAGERS TO BE REAL
ESTATE LICENSEES TO PROTECT CONSUMERS

A.  Results from theft of $570,000 from 18 associations

Creates limited/grandfathered licensees for current community
association managers minimizing transition problem
Establishes fidelity bonds/account procedures

Allows surety fund claims

ARIFIES AND EMPOWERS THE REAL ESTATE COMMISSION

B.
C.
D.
CL
(‘REC") STATUTORY AUTHORITY. For example:

A.  Staff delegation to speed_u.P workload
B. Grants aut_hont*_ to levy civil fines
C.  Expands disciplinary powers of REC

D. Increases authority to charge fees to licensees

ll. ~ EXPANDS AND CLARIFIES EDUCATIONAL REQUIREMENTS AND
COURSES

A.  Provides that determination on courses submitted for
approval/disapproval must be accomplished within 45 days

B.  Establishes core curricula for continuing education in real estate
sales, property management, community association management,
and commercial sales. _ _ o

C.  Grants credit for nationally recognized professional designations,
technology courses, and college courses.

LICENSED REQUIRED

A.  Activities are clarified and expanded to include community
association management



VI,

VII.

VIII.

Page 2

PROHIBITED CONDUCT

A Existing law clarified and strengthened to strictly prohibit a licensee
from entering into @ "marketing kickback" scheme with a marketing
company that promises kickbacks to unlicensed persons.

B.  Inspite of conflicting legal opinions (including legislative counsel),
the Attorney General has recommended a statutory remedy. (See
Section 34, page 23.)

CONFLICT OF INTEREST

A.  Disclosure is clarified with new definitions
B.  Disclosure is expanded to protect consumers and meet the
recommendations of a 1995 Legislative Audit.

EXCEPTIONS

A.  Current 10 exceptions to real estate activity requiring a license
expanded to 21. Exceptions include:

Administrative activities . .

Self-management of community association

Management for a fee of 4 or less units

Management by relatives

Management for expenses, hut not a fee

Exempts real estate licensees from mobile home dealer

license requirements _

Propert mana%ementjunsdmuon ofthe REC s not

expanded in HB 33 and the new property management

clarifying exceptions are to current law

MISCELLANEOUS PROVISIONS

A.  Allows licensed assistants to be employed (not currently allowed)

B.  Adds several definitions _ _

C.  Calls forimmediate effective date except for certain educational
changes which will require regulations to be implemented.

ED2:3/9/98
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AMENDMENT

OFFERED IN THE SENATE
TO: CSHB 33(FIN) am

Page 12, lines 1- 30:

Delete all material.
Renumbei the following bill sections accordingly.

Page 18, lines 7-10:

Delete "if authorized bv the board of directors of acommunity association to
collect, control, or disburse association funds, keep aseparate accountin afinancial
institution for the funds:

)"

Page 18, line 14:
Delete "(6)"
Insert "{5}"

Page 18, line 27:
Delete

Insert

Page 18, line 28, through page 19, line 5:

Delete all material.

Page 19, following line 12:
Insert a new bill section to read:

"* Sec. 27. AS 08.88is amended by adding new sections to read:
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Sec. 08.88.353. Limitations, duties of community association managers.
A real estate licensee who practices community association management

(1) shall, if authorized by the board of directors of a community
association to collect, control, or disburse association funds, keep a separate account
in a financial institution for the funds;

(2) shall promptly deposit community association funds or proceeds
from periodic community association assessments into either a community association
reserve account or a community association operating account; if, at any time, the
community association operating account contains more money than is estimated to
be needed for budgeted expenditures for the subsequent three months, the licensee
shall transfer the excess funds to the community association reserve account as soon
as practicable;

(3) may not commingle funds of a community association with funds
of another community association or with the licensee’s funds;

(4) may not, within the practice of community association
management, exercise control over the reserves or investment accounts of a
community association;

(5) may not, within the practice of community association
management, exercise control over the operating account of a community association

unless
(A) allowed under a contract that has been approved by the

association’s board of directors; and
(B) duplicate financial statements concerning the account are
sent by the institution holding the account to the licensee and theassociation’s
board of directors at separate addresses,
Sec. 08.88.355. Fidelity bond for community association managers, (a)
If the board of directors of a community association allows a broker to exercise
control over community association fees or other community association funds, the
broker must provide evidence to the commission that the broker is covered by a
blanket fidelity insurance bond. The bond may be in the name of the broker with the
association as an additional insured or in the name of the association with the broker

as an additional insured. The bond must cover the maximum funds that will be within
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the control of the community association manager at any time while the bond is in

force. The commission may grant an exemption from the bonding requirement of this
subsection if the commission determines that the community association manager has
equivalent comparable coverage or that coverage is unavailable. The commission may

adopt regulations to implement this subsection, including regulations concerning the

minimum coverage and terms of coverage that are required and proof of bond and the
granting of exemptions.

(b) If a loss covered by the fidelity bond required under this section is also
reimbursable from the real estate surety fund, the owners' association that suffered the
loss may not recover under the bond until the association has filed a claim for
reimbursement under AS 03.5S8.460 and proceedings relating to the claim are

concluded.”

Renumber the following bill sections accordingly.
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AMENDMENT

OFFERED IN THE SENATE
TO: CSHB 33(FIN) am

Page 21, line 31:
Delete "a new section"

Insert "new sections"

Page 21, following line 31:
Insert a new section to read:

"Sec. 08.88.397. No duty to disclose certain matters, (a) A criminal, civil,
or administrative action may not be brought against a licensee for failing to disclose
a suspicion or knowledge that the property being transferred in a real estate
transaction is

(1) or has been the site of a natural death, suicide, homicide, or crime
classified as a felony;

(2) or has been owned or occupied by a person who has been exposed
to the human immunodeficiency virus or by a person who is or has been diagnosed
as having the acquired immune deficiency syndrome or another disease that is known
to be transmitted through common occupancy of real estate; or

(3) located in the vicinity of a person who has been convicted of a sex
offense, as defined in AS12.63.100.

(b) Failure by a licensee to disclose knowledge or suspicion of a matter

described in (a) of this section is not grounds for termination or rescission of a real

estate transaction."
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Chapter 1

sit possible to improve estimates ol the severity
0 ituiiii.fi fiiipaii tiic..(s basing llient on accepted

~ medical standards? Can those estimates be used
in comparing, evaluating, and adjudicating claims ol

ill health and impairment arising in workers' compen-

sation cases. Social Security Administration cases,
and other types ofcases?

This hook. Guides to theEvaluation of Permanent
Impairment (Guides), began to take form during the
1950s under the premise that the answer to the first

uestion is"yes.” Anad hoc committee appointed by
the Board ofTrustees of the American Medical Asso-
ciation (AMA) gave impetus to the effort. The first
edition of the Guideswas published in 1971, and
those involved with succeeding editions have sought
to improve and refine it. to the end that it could be
useful anywhere when questions arise about people's
physical and mental functioning and capabilities.

The cuidesprovides a standard framework and
method of analysis through which physicians can
evaluate, report on. and communicate information
about the impairments of any Innnan organ system.
The book uses up-to-date information on impairment
and illness provided by knowledgeable clinicians and
scholars. In the physician's office, the book can be
an aid to making the diagnosis of an impairment and
following the course of therapy.

N

Im pairment

Evaluation

11 Impairment, Disability,
Handicap

Impairment isdefined in the uidesasan alteration
ol an individual's health status. Impairment, accord-
ing to the cuides, isassessed hv medical means and
isamedical issue. An impairment isa deviation
from normal in abody part or organ system and its
functioning. |he cuidesdefines "permanent impair-
ment" as one that has become static m stabilize
during a period of time sufficient to allow optimal
tissue repair, and one that is unlikely to change in
spite ol further medical or surgical therapy.

The cuidesdefinition of an impairment closely
parallels that ol the World [lealth Organization
(\VI1O1. which has defined an impairment as “anv
loss or abnormality of psychological, physiological,
or anatomical structure or Junction. - _

In the cuides, impairments are defined as condi-
tions that interfere with an individual's“ activities ol
dailv living," some of which are listed in the Glossary
(p. :il5). Activities ol dailv living include, but are
not limited to, self-rare and personal hvgieug; eating
and preparing food; communication, speaking, and
writing: maintaining one’s posture, standing, and
sitting; caring lot the home and Bersonal finances;
walking, traveling, and moving about; recreational
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An impairment percentage derived bv means of
the cuidesiSintended, among other purposes, to
represent an informed estimate of the degree to which
an individual's capacity to carry out daily activities
has been diminished. . _

_ The cuidesrecognizes that "normal” is not a fine
Eomt or an absolute In terms of physical and mental
Functioning and good health. More often, normality
Isa ranlge or azone, aswith vision and hearing. The
normal can var%/ with age, sex, and other factors. For

example, the physical abilities and the visual capabili-

tiesofa. . -gear-old almost certainly will differ from
those of a 75-year-old person. An interpretation of
normal that istoo strict can result in an ovcrestimation
or underestimation ofimpairment. What is normal
must be determined by sufficient studies of repre-
sentative populations carried out with valid methods,
__ Disability may be defined asan alteration ofan
individual's capacity to meet personal, social, or occu-

pational demands, or statutory or rcgulatoi y require-

ments, because of an impairment. Disability refers to
an activity or task the individual cannot accomplish.-
Adisability arises out oi the interaction between
impairment and external requirements, especially
those ofaPerson’s occupafon. Disability mav be
thought otas the gap between what a person rando
and what the person rerds0f ministodo

The WHO delltiesadisability“any icsiiiuiou
or lack [resulting from an impairment . of ability to
perform an activity in the manner or within the
range considered normal fora human being.- .

~An* |mEa|red” individual is not necessarily
“disabled.” For examﬁle, loss of the distal phalanx
of the little linger of the right hand will impair the
functioning of the digit and hand ol both a concert
pianist and a bank president. . lowever, the bank
president is less likely to be disabled than the pianist.
Asurgeon who loses a hand will be impaired and will
be disabled in terms of the abllltg to operate; but the
surgeon mav be fully capable of being the chiefofa
hospital medical staffand mav not be at all disabled
with rejsg)_ect to that occupation. .

Millions ol people have slight hearing losses
that deviate from the normal and can be classified
as impairments. . lowever, this does not mean all of
those individuals are disabled. An individual who is
able to meet life's demands is not disabled, even ifa
medical examination discloses an impairment. An
impaired individual may or mav not have sufficient
ability or capacity to meet the demands or require-
ments of a particular position or occupation.: |

Arecent review of disability in the U.S. indicated
that about 7.1 million persons living in the commu-
nity at large and in long-term care institutions, about
5% of the nation's population, have disabilities in

performing daily activities. About (50% ofthe
disabled are older than 65 years, and the prevalence
issubstantially higher among women.'

_The concept of “handicap" isrelated to but
different from the concepts ot disability and
impairment. Under federal law, an individual is hand-
|§:aned ifhe or she has an impairment that substan-
tially limits one or more of life’s activities, has a
record ofsuch impairment, or isregarded as having
such an impairment. This definition isso broad that,
under it, almost any person may be considered to be
handlcapﬁed.
_ Fortne purposes of the cuides, when an
impairment is associated with an obstacle to useful
activity, a handicap may exist. An impaired individual
is handicapped if there are obstacles to accomplishing
life's basic activities .that can be overcome only by
.comp.ensatln% in some way for the effects ofthe
impairment. Such compensation or accommodation
often entails the use ofassistive devices, such as
crutches, wheelchairs, elevators, bearing aids, optical
magnifiers, protheses, or special tools or equipment.
Accommodation may include modification ofthe
environment. .

_if #©impaired individual isnot abV to acium-
plish a specific task or activity despite accommoda-
tion, or If no accommodation exists that will enable
completion ol die ni.A, dicn tiicnindividual is Luiii
han !capFed and disabled. However, an |m_P_a|red
individual who isable to accomplish a specific task
with or without accommodation isneither handi-
capped nor disabled with regard to that task.

In general, it isa physician's responsibility to
evaluate a patient's health status and determine the
presence or absence of an impairment. The physi-
cian mavwork in one of several settings, including a
clinic or hospital, in the workplace as an occupational
medicine specialist, or asan independent medical
examiner. If the physician is well acquainted with
the patient's activities and needs, he or she may also
exCFress_ an opinion ahout the presence or absence ol
a disability or handicap. Some physicians in occupa-
tional medicine, for example, have acquired enough
experience and knowledge about workers and
workplaces that they can provide useful insights
on workers' disabilities and handicaps.



1.2 Structure and Use ol'the Guides

Using the Guidesrequires integrating previously
gathered medical information with the results
ofacurrent medical evaluation. The evaluation
should be carried out in accordance with the direc-
tions in the uides, and it should be based on three
components.

First, certain types of information, described in
Chapter 2. are needed to document the nature of an
impairment and its consequences. Chapter 2 specifies
how to acquire information and defines a format for
analyzing, recording, and reporting the information.
Second, the Cu/dcrchaptcrs on the organ systems
contain protocols or descriptions ofways to evaluate
aparticular body part, function, or system. Third, the
chapters contain tables relatinP to the evaluation
protocols. If the physician has followed the protocols
and tables, then the reported findings will be con-
gruent with the cuidescriteria.

In practice, the first key to effecting an accurate

impairment evaluation isa review of office and hospi-

tal records maintained by the physicians who have
cared for thv* paiion* since "he onset 'd'd.e

condition. Such records include clinical notes, medi-
cal consultation reports, hospital teenrds, admission
and discharge summaries notes on operations pathol-
ogy and laboratory test reports, and reports on spe-
cial testsand diagnostic procedures. Using multiple
sources of information and attempting to ensure that
the sources are ob!)ectlve can help eliminate bias, an
error introduced gselecting orencouraging one
outcome over another. _

Before judgments according to the Guidesare
accepted, the history and course ofthe medical con-
dition must be analyzed. This analysis should include
findings from previous examinations, the treatment
and responses to treatment, and the impact ol the
condition on the patient's activities. Betore a lodg-
ment regarding impairment is made, it must be
shown that the problem has been pieseni lot a period
of time, isstable, and is unlikely to change in future
months in spite of treatment.

In evaluating an impairment, it isimportant
to obtain enough clinical information to characterize
it in accordance with the cuidesrequirements. Once
this task isaccomplished, the evaluator's f|nd|n%s
may be compared with the clinical information already
available about the individual. If the evaluator's find-
IH?S are consistent with the results of previous clini-
cal studies, the findings mav be compared with the
fil/tWweriteria to estimate the impairment. If the
findings are not consistent with those of earlier stud-
ies, there should be communication between the
involved physicians and clinical studies as needed to
resolve any disparities.

Concepts of Impairment Evaluation

1.3 Are the Guides Criteria
Objective and Authoritative?

The contributors to the cuidesunderstand the impor-
tance of having objective data on the functioning of
normal persons’ organ systems in order to evaluate
those of impaired individuals. For many systems (eg,
the respiratory, cardiovascular, visual, auditory, endo-
crine, hematologic, and digestive systems), medically
accepted and scientifically derived data on normal
functioning arc available. The cuidesgenerally makes
use of these data and references their sources.

If the Guidescontributors have been unable to
identify objective data on the normal functioning
ofan organ system, they have estimated the extent
of impairments on the basis of clinical experience,
Judgi_ment, and consensus. The estimates of the well

ualified persons contributing to this book, most of
them physicians, would be more convincing than
those of most others in estimating the severity of
people's |mPa|rments.

It should be understood that the cuidesdoes not
and cannot provide answers about everv tvpc and
degree oi iMipjii ment, because ol the t  vider.llions
noted ahove and the infinite variety of human disease,
and because the field ol medicine and medical prar
(ice incii.uat tthifi d In constant chitigv. in under-
sianding disease and its manifestations, diagnosis,
and treatment. Further, human functioning in every-
day life isa highly dynamic process, one that presents
agreat challenge to those attempting to evaluate
impairment.

The physician's judgment and his or her experi-
ence, training, skill, and thoroughness in examining
the patient and applying the findings to (imdesCri-
teria will be factors in estimating the degree ol the
patient's impairment. These attributes compose part
ofthe "art" of medicine, which, together with a foun-
dation *" science, constitute tile essence of medical -
practice. Flic evaluator should understand thatothei
considerations will also applv. site i as the sensitivity,
specificity, accurac¥, reproducibility, and interpreta-
tion ol lahoratoi viestsand clinical pi needtires, and
variability among observers' inlet pietations ol the
testsand procedures.

1.4 Isthe Guides Widely Used?

In aword. ves. Recently compiled data froma

HI'Il AMA survey indicate that in Blot nil jurisdic-
tions t'hs states and two territories), use of the <imdes
IS mtimluled0[ reniuimriideil DV [aw in workers' comﬂen-
sation cases, or the book is frequently used in suc
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cases. In the survey, the chiefexecutives of the 50
state workers' compensation agencies and those of
two trust territories (Puerto Rico and the Virgin
Islands) and the District of Columbia received letter
questionnaires asking whether use of the Guideswas
(1) mandated by state laws or regulations; (. ) recom-
mended by state laws or re%ulatlons; (3) not men-
tioned in state laws or regulations; or (4) usual or
frequent. More than one response was permissible.
The results of the survey are shown below in
the Table. It may be seen that use ofthe Guidesis
mandated or recommended by laws or requlations in
29 (55%) of53 workers' compensation jurisdictions.
In Ljurisdictions (21%% that do not mention the
Guides'mtheir laws, the book is frequently used. In 13
jurisdictions (24%), the book was reported not to be
used frequently nr mentioned in the statutes. These
were Alabama, California, the District of Columbia.
lllinois, Michigan, Minnesota, Missouri, NewJersey,
New York, North Carolina, Pennsylvania, West
nglma, and Wisconsin. In Texas, mandatory use
ofthe book was in litigation.

Table. Status ol Guides tothei.vnlunhon of Prtmunent
Impairment tGuides) According to 53 Workers'
Compensation Agencies.

No. of states
and territories

Use of Guides

Mandated by state or territory's law 19
Recommended by state or territory’s law 10
Not mentioned in state or territory's law 21’
Usual or frequent in workers' compensation 19
cases

Not mentioned m state or territory’s law: 13

and use is notusual or frequent in
workers’compensation cases

Eleven states in thisc.ilcqorv are included also in the "usual or
reqlirnt” calci'orynl tile table.

15 Impairmentand Workers’
Compensation

In general, state and federal workers' compensation
laws are based on the concept that a worker who
either sustains an injury or incurs an illness arising
during and because of employment isentitled to
protection against financial loss without being
required to sue the employer, In exchange for
workers' having lost the right to sue, state workers'
compensation systems guarantee henefits to the cov-
ered workers who meet the law's requirements.

~ Ihe types ofpa)(ments that may be made when a
claim isapproved fall into three categories: payments

to the claimant to.comPensate for lost wages due to
temporary total disability; payment of medical bills;
and payment ofan award for permanent partial, or
total, disability. Under the workers' compensation
laws, disability, whether temporar%/_or permanent, is
equivalent to economic loss for which the individual
Is to be compensated. Temporary partial disability
occurs when the individual with Impairment returns
towork but earns less than before.

Normally, a permanent disability associated with
apermanent medical impairment isindependent of
an individual's capacity to work and isformulated in
terms of expected long-term economic loss. The award
may be paid according to a schedule that associates
impairments of certain body parts, functions, or sys-
tems with specific awards. Examples arc amputations,
loss of sight, and loss of hearln?. Usually, aschedule
in the workers’ compensation law equates the disabil-
ity with a maximum number of weeks for which
benefits are to be paid at a rate based on average
weekly wages. S

ating permanent partial disability is necessar

when the law, in recognition that the loss ofthe body
part, function, or system may be less than total,
requires a determinaiicu.pl die proportion or per-
centaPe ofloss. Many slates stipulate, for example,
that ita worker hasincurred partial amputation or
loss ol Hie use of a part, the Woi keis' Cuinpensdiic.il
Commission must allow compensation in proportion
to the number of weeks' compensation allowed for
total amputation or loss ofuse of the part.

~because schedules usually do not cover all con-
ditions arlsln%out of injuries, there islikely to be a
provision in the law that, in cases of permanent dis-
ability other than those that are specifically listed, the
Workers' (lompensatiou Commission must determine
the percentage by which the “industrial use" ofthe
employee's bodvwas impaired. The Commission also
must consider the nature of die injury and the employ-
ee'soccupation, experience, training, and age and
then award proportional compensation. Medical infor-
malion isessential for the decision process in all of
these cases, and acritical problem arises in the inter-
pretation and use of die medical information.

The critical problem is that no formula is known
bvwhich knowledge about a medical condition can
be combined with knowledge about other factors to
calculate the percentage by which the employee’s
industrial use ofthe body is impaired. Accordingly,
each commissioner or hearing official must come to
aconclusion on the basis of assessment ol the avail-
able medical and nonmedical information, The
cuides lav help resolve such asituation, hut it cannot
provide complete and definitive answers. Each
administrative or legal system that uses permanent
impairment asa basis for disability ratings should
define itsown means lor translating knowledge about



an impairment into an estimate ofthe degree to
which the impairment limits the individual's capacity
to meet personal, social, occupational, and other
demands or to meet statutory requirements.

It must be emphasized and clearly understood
that impairment percentages derived according to
Guides Criteria should not be used to make direct
financial awards or direct estimates of disabilities.

~ The physician performing an impairment evalu-
ation must provide more than anumber or percent-
age. The physician should provide ascomprehensive
amedical R/Ilcture of the patient as possible, using the
Report of Medical Evaluation form (p. 11) asan out-
line. If this is done, the person receiving the evaluation
will be able to determine how the medical information
fits with the nonmedical information and will have
the basisfor an imProved understanding of how the
impairment may affect the patient'’semployability
and daily activities.

The American Medical Association strongly dis-
courages the use of any but the most recent edition of
the cuides, because the information in itwould not
be based on the most recent and up-to-date material.

flic Minnesota Medical association prepared
aguide to conditions that may cause "temporary
disability," that is, disability lasting less than 52 weeks.
The guide i.uimated til., duiaiious of snot t-uveu con-
ditions for persons performing clerical or adminis-
trative, light manual, or heavy manual work."

1.6 Railroad and Maritime
Workers’Compensation

State workers' compensation lawsare not the only
means by which emfloyees arc compensated for inju-
ries or illnesses. In 1908, Congress provided for rail-
road workers, Eassmg the Federal Employer's Liability
Act (FELA), which put in place acomprehensive
injury compensation system. The FELA isan exclu-
sive remedy for injured railroad workers, and it
supercedes state workers' compensation laws, The
Jones Act, passed in 1920, covers compensation lor
maritime workers who are injured because ofa ship
owner's negligence. That law provides for the same
rights and remedies that were extended through FELA.
Alawsuit under FELA must be based on the
negligence ofthe railroad in failing to provide the
employee with a safe workplace. An injured employee
must prove that the railroad should have foreseen
that a condition or activity mlght have caused the
mg}ur or disease. The test used isto determine
whether the employer's negligence plaved any part in
producing the injury. Recoverable amounts include
those lor necessary medical expenses, pain and suf-

Concepts of'Impairmcem Evaluation

fering, loss of past earnings, and future losses due
to diminished earning capacity. An important
stipulation is that the effects ofthe injury must be
diagnosed by a physician. _
~Under FELA, all cases must go before ajury
orjudge, and there are no limits to the amounts
of awards. This is in contrast to awards under state
workers' compensation systems, which are lixed and
limited. Under FELA thejury decides on the de?ree
ofthe injured Eerson’sdlsablllty and handicap. In
a case under FELA, asin any workers' compensation
case, the physician has the obligation of oL anting a
reliable history and accurately determining the extern
of the worker's impairment. The physician should
confirm past employment by obtaining others’ records
and should collect all available medical information.

1.7 Usefulness ofthe Guides for
Claimsand Litigation

The growing emphasis on workers' compensation
raicisacr' litiga'iot. makes i* mrre:!xe,%l*'w..p” rt\
to use the cuidesextensively and jjropeily. Even
though rating or estlmatm%mpawm_ents cannot
bx* totally objective, use nfthe c-ntdincreases objec-
tivityand enables physicians to evaluate and report
medical impairment in a standardized manner, so
that reports from different ohservers are more likely
to be comparable in content and completeness. The
Guideshelps minimize abuses and unrealistic verdicts
that mav arise from unjustified claims.
~ Inrecent years, workers' claims involving hear-
Ing losses or exposures to asbestos have reached the
tensol thousands. Judges would be able to render
decisions in the cases more expeditiously and equi-
tably, if physicians prepared impairment evaluations
according to the methods and criteria ol the Guices.
Compensation claims may be adjudicated bv ref-

erees, commissioners, or court judges if the claims
tail within state workers' compensation laws; or thev
may be decided b}{a judge or jury in federal or state
courts. Occasionally, decisions are made by adminis-
trators. aswith the Social Security Administration,
U.S. Department of Veterans Affairs, and some insur-
ance companies. Most individuals making these deci-
sions have specialized training in evaluating and
deciding claims. In some instances the claims are
evaluated by one or more arbitrators, who may be
attorneys or others with special training. The back-
grounds and work experience ofthe adjudicators
vary widely; following the cuidesmight improve the
quality and equity of their decisions. .

_ Among the many factors that contribute to ineg-
uities inworkers' compensation cases are inaccurat ¢
or incomplete responses from patients, especially

1/5
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with regard to medical and work histories, Frequently
the information in the medical report differs from
that in adeposition taken during the legal proceed-
ings. Physicians will save time in the long run bv
gathering adequate, accurate information about the
onset, duration, s(ymptoms, and treatment of illnesses;
work histories and workplaces; and the usual activi-
ties o f patients.

1.8 Employability: Managementand
Administrative Considerations

The concept of employability deserves special atten-
tion, especially since physicians, and particularly
occupational ph%/smlans, are frequentlfv) called on to
determine whether an individual can be employed or
should be allowed to continue the job. Ifan individ-
ual with a medical abnormality has the capacity, with
or /iihout accommodation, to meet job demands
and the conditions of employment as defined by the
employer, the individual isemployable and is not
neressarih' dibbled o
L'mployabiliiy is crltlcal(ljy related to an individ-
ual's capacity to travel to and from work, be at work,
and ﬁ)erform assigned tasks and duties for which the
employer iswilling to an wages. If the individual has
that capacity, even in the presence ofimpairment, he
or she Isnot disabled for those tasks. Disability results
when the individual lacks, among other capabilities,
the_prereqmsﬂeso_femployabllltg{. Emphasis in the
United States on hiring the handicapped and making
it possible for individuals with impairments and dis-
abilities to continue their work satisfactorily should
receive sensitive and sympathetic attention from phy-
sicians. Information from the physician's standpoint
on the recently ﬁassed Americans with Disabilities
Act anears in‘the Glossary (p. 14]5_?.. o
_In"determining the employability ol individuals
with impairments, It isimportant to establish their
Mams as saletv risks to themselves or other employ-
ees. The first step in carrylnig out amedical determi-
nation related to emplovabilitv is to learn about the
job, including the employer's exPectatlonswnh
respect to performance, physical activity, reliability,
availability, productivity, expected duration of useful
service, and any other criteria associated with job
qualification and suitability. Asufficiently detailed
job analysis can provide the basis on which a physi-
cian can determine the kinds cfmedical information
needed to assess an individual's health with respect
to the job's demands. o
C%une often an individual who alleges disability
may already be under the care of a physician, espe-

cially if the medical condition is interfering with
workplace activities. The physician's medical records
are important in the determination of employability.
During the assessment of employability, the physician
and other [esFonsmle persons should keep in mind
the potential for aggravation ofan impairment

and the_Bpsslbllltyofchanglng an individual'sjob
responsibilities. N _

With respect to employability, the medical
guestlons to be answered are whether or not the
documentation supports the conclusion that the
individual's medical condition precludes travel
to and from work, being atwork, and performing
assigned tasks and duties, and, in the case ofa defi-
ciency in service atwork, whether or not the medical
condition has contributed to the deficiency. It is
important to verify all of the clinical findings and
history to be sure they are reliable and valid.

In g?eneral_, two physicians who are given the
same information gathered from previous records
and who examine the same patient for employment
under the same protocol should obtain approximately
the same findings. The results of their evaluations
then may be compared with the criteria for the posi-
tion. When nppi 0.n .. in this wy;, the piwiicjau’s
Bar_tlmpatlon in an employability determination wil

e independent ofthe Individual's motivation to work.
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House of Representatives

COMMITTEE ASSIGNMENTS: INTERM
718 WEST 4TH AVENUE, SUrTE 8*0
ANCHORAGE. AX 80601
LABOR & COMMERCE. CHAIRMAN PHONE- (807)258-8161
JUOICIARY, MEMBER EAX: (807)258-2816
OIL AND GAS. MEMBER
SESSION:
STATECAPrra.
JUNEAU. AX 88801-1182
PHONE- (807) 465-4068
FAX-  (807)465-2040

Representative Norman Rokeberg

MEMORANDUM
TO: Senator Loren Leman, Chairman

Senate Labor & Commerce Committee
FROM: Representative Norman Rokeberg A
RE: CSHB 41 (L&C) Hearing, February 20,1997

DATE: February 18,1997
Attached are fourteen copies of each of the following for committee files:
a. Letter of support from the Alaska State Medical Association.

b. Letter of support from the Alaska State Hospital & Nursing Home
Association.

C. Letter from Alaska National Insurance.
Individuals who will be available to testify in support of this bill:

Representative Norman Rokeberg
Paul Grossi, Division of Worker's Compensation

Dwight Perkins, Department of Labor
The following individual may testify in support of this bill:
Garrey Peska, Alaska State Hospital & Nursing Home Association

I know of no one who is planning to appear to testify in opposition to the
legislation.

Thank you for scheduling this matter for hearing. If you have any questions, please
do not hesitate to contact me.
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House of Representatives

COMMITTEE ASSIGNMENTS; INTERM
718 WEST 4TH AVENUE, SUTTE 640
LABOR & COMMERCE. CHAIRMAN PHONE: (907) 256-6101
JUDICIARY. MEMBER FAX:  (907)256-2818
OIL AND GAS, MEMBER
SESSION:
STATE CATOL
JUNEAU AK 98301-1182
FAX 2%%4%—%

Representative Norman Rokeberg

SPONSOR STATEMEN"
REPRESENTATIVE NORMAN AF'KEBERG
COMMITTEE SUBSTITUTE HOUSE BILL 41 (L&C)

CS HB 41 (L&C) - "AN ACT RELATING TO IMPAIRMENT RATING GUIDES
USED IN EVALUATION OF CERTAIN WORKERS’COMPENSATION CLAIMS

CSHB 41 (L&C) provides that the most recently published edition of the
American Medical Association Guides to the Evaluation of Permanent Impairment
("Guides") shall be used in determining eligibility for benefits under the Alaska
Worker's Compensation Act It provides that the Board shall begin using the new
edition not later than 90 days after the last day of the month in which the new
edition is published and that the Board, at an open meeting, will select a date within

that time frame for use to begin
Reasons for adopting this legislature are:

«Cost of Adopting Regulations -
Decrease both the hard and soft costs of adopting regulations.

*Reduce Time Lag -
Fourth edition published June 1993; regulation approved in April

1996.
New edition published; older editions hard to come by.

*New Science —
Adopting the latest "state of medical arts".

This bill will not change the current process used but will make it more efficient and
less costly. The vote on the House floor on this legislation was 38-0.

I would encourage your support of this legislation.

Ed3.1:2/6/97
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WORKERS'COMPENSATION DIVISION J

February 7, 1997

The Honorable Norm Rokeberg
Alaska House of Representatives
Room 110

State Capitol

Juneau, Alaska 99801-1182

Dear Representative Rokeberg:

Thank you for introducing House 3ili 41, and its racent
substitute, CSHH 41, which amends AS 23.30.190, a section of the
Alaska Workers' Compensation Act. We have reviewed the bill and

support it wholeheartedly.

Your proposal would streamline the process of implementing new
editions of the American Medical Association Guides to the
Evaluation of Permanent Impairment, which must be used in rating
injured workers' permanent impairments. Currently, new editions
must be addressed via the regulatory process, a much more time-
consuming and costly process than the provision you have
proposed. Under CSH3 41, new editions would be in use by the
Ale ska Workers' Compensation Board soon after the American
Medical Association changed editions, and the public would be
well informed of the Board's use of the new editions under the
open meeting and public notice provisions.

Once again, thank you for introducing this legislative proposal.
We believe your legislation furthers the goal of providing a
quick, efficient, fair, and predictable delivery of workers'
compensation benefits to injured workers at a reasonable cost to

Alaska's employers.

We hope you are successful in your efforts to enact this
legislative change.
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[/Alaska State Medical Association

4107 Laurel Street * Anchorage, Alaska 99508 « (907) 562-2662 « (907) 561-2063 (fax)

February 11, 1997

Norman Rokeberg

State Representative

House District 11

State Capitol

Juneau, Alaska 99801-1182

Subject: CSHB41

Dear Representative Rokeberg:

Last night (2/10/97) Alaska State Medical Association’s standing Legislative Committee met.
As part of its deliberations CSHB41 was discussed and a support position was adopted. As you
know the similar measure which you sponsored last year was also supported by ASMA

The timely utilization ofthe latest American Medical Association Guides as published was
endorsed. Let me know if I may be ofany further assistance.

Sincerely,

James J. Jordan
Executive Director

cc: ASMA Board of Trustees
Legislative Committee Co-Chairs:
Peter Cannava, MD
Joe Chandler, MD
Lydia Eastburn, MD



ALASKA STATE FEB 1 7 1997
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ASSOCIATION

Representative Norman Rokeberg February 15, 1997

Room 414, Capitol Building
Juneau, Alaska 99811

Dear Representative Rokeberg:

The members of the Alaska State Hospital and Nursing Home Association
support Committee Substitute for House Bill 41 (L&C).

The intent of this bill is to clarify and streamline the process for using new
editions of the American Medical Association Guides to the Evaluation of Permanent
Impairment. The Guides are used to determine the existence and degree of
permanent impairment in evaluation of workers’ compensation claims.

Currently the Workers’ Compensation Board must adopt new regulations to
identify the Guides each time they are updated. That is a lengthy arid time consuming
process. We believe the process set forth in CSHB 41 will work better.

Thank you for your interest in this issue. |would be happy to testify in favor of
the bill if requested.

319 Seward Street ft 11 ¢ Juneau, AK 99801 « (907) 586-1790 ¢ Fax (907) 463-3573
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February 18, 1997

VIA FAX AND MAIL

Representative Norman Rokeberg
State Capitol

Room 110

Juneau, AK 99801-1182

Dear Rep. Rokeberg:

You asked that we give our opinion on HB41.

Trthis bill is passed, the lengthy regulatory process currently required to adopt the
latest AMA Guide will be avoided. It is difficult to envisage any circumstances under
which the latest version should not be adopted. It seems logical to apply without delay
the latest medical standards in the administration of workers' compensation claims.
The AMA Guide itself states that it should no longer be used when an updated version

has been published.
Thank you for the opportunity to provide some input.

David P. Jones
President

7001 Jewel Lake Road ¢ Anchorage, Alaska 99502 « Telephone (907) 240-2642 « Claims (907) 266-9227
Fax (907) 266-9252 Fax (907) 266-9250



ALASKA STATUTES

Sec. 23.30.190. Compensation fbr permanent partial impairment.

(a) In case of impairment partial in character but permanent in quality, and not resulting in
permanent total disability, the compensation is $135,000 multiplied by the employee's
percentage of permanent impairment of the whole person. The percentage of permanent
impairment of the whole person is the percentage of impairment to the particular body part,
system, or function converted to the percentage of impairment to the whole person as provided
under (b) of this section. The compensation is payable in a single lump sum, except as otherwise
provided in AS 23.30.041, but the compensation may not be discounted for any present value
considerations.

(b) All determinations of the existence and degree of permanent impairment shall be made
strictly and solely under the whole person determination as set out in the American Medical
Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating
may not be rounded to the next five percent. The board shall adopt a supplementary recognized
schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a
permanent impairment that existed before the compensable injury. Ifthe combination of a prior
impairment rating and a rating under (a) of this section would result in the employee being
considered permanently totally disabled, the prior rating does not negate a finding of permanent

total disability.

History -
(sec. 7(3) ch 193 SLA 1959; am sec. 5- 10 ch 46 SLA 1964; am sec. 1ch 24 SLA 1965; am sec.

1ch 102 SLA 1965; am sec. 1ch 174 SLA 1968; am sec. 1ch 119 SLA 1970; am sec. 1ch 10
SLA 1972; am sec. 1ch 54 SLA 1974; am sec. 5ch 83 SLA 1975; am sec. 4 ch 75 SLA 1977; am
sec. 7ch 70 SLA 1983; am sec. 34 ch 79 SLA 1988)

Editors Notes -
Section 48, ch. 79, SLA 1988 provides that the amendments to this section by ch. 79,

SLA 1988 apply only to injuries sustained on or after July 1, 1988.

Decisions -
Annotators notes.Some of the cases cited below were decided under prior statutes but

have been retained for aid in construing present law.

This section governs compensation for permanent partial disability. - Hewing v. Alaska
Workmen's Comp. Bd., 512 P.2d 896 (Alaska 1973).

Section controls permanent impairment under AS 23.30.041. - Because subsection (b)'s
rule for evaluating permanent impairments, which requires use ofthe American Medical
Association's "Guides to the Evaluation of Permanent Impairment,” controls the determination of
a permanent impairment worker AS 23.30.041 (f)(3), and because under received a rating of zero
permanent impairment under the AMA Guides, the superior court correctly found her ineligible
for reemployment benefits, Rydwell v. Anchorage Sch. Dist.,, 864 P.2d 526 (Alaska 1993).

Premise for concept of disability compensation. - The concept of disability compensation
rests on the premise that the primary consideration is not medical impairment as such, but rather
loss of earning capacity related to that impairment. Vetter v. Alaska Workmen's Comp. Bd., 524
P.2d 264 (Alaska 1974); Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).

No retroactive effect unless clear legislative intent shown. - Workmen's compensation acts
should be liberally construed in favor of the employee, but statutes are presumed to operate
prospectively and will not be given a retroactive effect, unless by express terms or necessary
implication, it clearly appears that that was the legislative intent. Hood v. State, Workmen's



Comp. Bd., 574 P.2d 811 (Alaska 1978).
There were four basic types of disability compensation - payable under the Alaska

Workmen's Compensation Act: (1) temporary total disability, (2) temporary partial disability,
(3) permanent total disability and (4) permanent partial disability. Hood v. State, Workmen's
Comp. Bd., 574 P.2d 811 (Alaska 1978).

Distinction between temporary total disability and permanent partial disability. - The
period of temporary total disability is defined as: the healing period or the time during which the
worker is wholly disabled and unable by reason of his injury to work. It is, therefore, a separate
and unitary period of compensation, and as such is distinguished from a permanent partial
disability. Phillips Petroleum Co. v. Alaska Indus. Bd., 17 Alaska 658 (1958).

Permanent partial disability includes temporary disability. - The very fixing of a rate for a
permanent partial disability indicates that the applicant will permanently thereafter suffer
disability. Certainly this would include within its terms temporary disability from time to time.
Keehn v. Alaska Indus. Bd., 16 Alaska 101, 230 F.2d 712 (9th Cir. 1956).

And no further award should be granted for temporary disability. - Where the permanent
award is made, no further awards should be granted for temporary disability, whether total or
partial. Keehn v. Alaska Indus. Bd., 16 Alaska 101, 230 F.2d 712 (9th Cir. 1956).

Award for compensation must be supported by a finding that claimant suffered a
compensable disability - or, more precisely, a decrease in earning capacity due to a
work-connected injury or illness. Vetter v. Alaska Workmen's Comp. Bd., 524 P.2d 264 (Alaska
1974); Hewing v. Peter Kiewit & Sons, 586P.2d 182 (Alaska 1978).

Consideration of retirement in determining award. - In calculating a lump sum award for a
permanent partial disability, the employee's total future loss equals the total payments the
employee would receive for his normal life expectancy, without considering actual or possible
retirement. Bailey v. Litwin Corp., 780 P.2d 1007 (Alaska 1989).

Post-injury earning capacity. - The determination of lost earning capacity is not limited to
an examination ofthose losses that appear immediately after claimant's injury stabilizes, but it
requires the board to use all "available clues™ to forecast the losses that the disabled claimant will
incur over the course of her work life. Fairbanks N. Star Borough Sch. Dist. v. Crider, 736 P.2d
770 (Alaska 1987).

To fairly measure the difference between pre- and post-injury earning capacity, the board
must first eliminate substantial differences caused by inflation. Where there is a substantial
difference in wage levels, the post-injury earnings should be corrected to correspond with the
general wage level in force at the time that pre-injury earnings were calculated, or the pre-injury
earnings should be recomputed at the scale in effect at the time of the post-injury earnings.
Fairbanks N. Star Borough Sch. Dist. v. Crider, 736 P.2d 770 (Alaska 1987).

Basis for finding of decrease in earning capacity. - In permanent partial disability
situations, the ultimate finding of decrease in earning capacity must be based upon basic fact
findings which relate to inability to earn wages, as evidenced by proofof a disparity between
wages earned before and after the injury was sustained, and to the claimant's physical condition.
Hewing v. Alaska Workmen's Comp. Bd., 512 P.2d 896 (Alaska 1973).

What is necessary is to compare the earnings made prior to the injury with the earnings
likely to be made in the future. - Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).

Award not to be delayed. - Although it is impossible to predict an employee's earnings in
the future, an award must nevertheless be made without waiting until the end of the employee's
worklife. Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).



Where there is a substantial difference in wage levels, - the post-injury earnings should be
corrected to correspond with the general wage level in force at the time that pre-injury earnings
were calculated, or the pre-injury eamings should be recomputed at the scale in effect at the time
of the post-injury eamings. Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).

Availability of work is determinant of earning capacity. - The availability of work in the
employee's community which he can perform in his injured condition is an important determinant
of earning capacity. Hewing v. Alaska Workmen's Comp. Bd., 512 P.2d 896 (Alaska 1973).

Serious conceptual differences exist between the "whole man™ and “earning capacity”
theories of disability. - Hewing v. Alaska Workmen’s Comp. Bd., 512 P.2d 896 (Alaska 1973).

Under the whole man theory, the primary criteria governing disability awards are
physiological and psychiatric. This theory challenges the concept, basic to Alaska's workmen's
compensation law, that unscheduled partial disability awards should be made for economic loss,
not for physical injury as such. Hewing v. Alaska Workmen's Comp. Bd., 512 P.2d 896 (Alaska
1973).

Where the loss of a leg is total in the statutory sense - and the question of the pyramiding
of claims is not involved, the employee is entitled to the compensation fixed for the loss of a leg.
Alaska Packers Ass'n v. Alaska Indus. Bd., 12 Alaska 465 (1949).

Condition of leg before loss. - In providing payment for the loss of a leg the statute does
not require that it be shown that the leg was whole before the injury. Alaska Packers Ass'n v.
Alaska Indus. Bd., 12 Alaska 465 (1949).

"Unscheduled" loss. - Fact that economic impairment from injury exceeded the benefits
provided for in the schedule did not enable the employee to have his injury classified as
"unscheduled,” so that he can obtain benefits reflecting this greater economic impairment. Ratliff
v. Alaska Workers' Comp. Bd., 721 P.2d 1138 (Alaska 1986).

In a case where the loss was unscheduled there was no fixed number of weeks during
which compensation shall be paid. Absher v. State, Dep't of Hwys., 500 P.2d 1004 (Alaska
1972), overruled on other grounds, Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986).

It may be inferred that computation was left to discretion of board. - While the legislature
did not adopt a formula for computing lump-sum payments, it could reasonably be inferred that
this was left to the discretion of the Workmen’s Compensation Board. Absherv. State, Dep't of
Hwys., 500 P.2d 1004 (Alaska 1972), overruled on other grounds, Bailey v. Litwin Corp., 713

P.2d 249 (Alaska 1986).
Law prior to enactment of former subsection (b). - See Sherman v. Holiday Constr. Co.,

435 P.2d 16 (Alaska 1967).

Amendment of benefit schedule between time of injury and time condition rated. - For a
discussion ofthe application of repealed provision AS 23.30.172 to a case where the former
benefit schedule ofthis section was increased by amendment between the time of injury and the
time the condition was rated, and a resolution of which schedule applied, see Hood v. State,
Workmen's Comp. Bd., 574 P.2d 811 (Alaska 1978).

Where the law (AS 23.30.172, repealed) pertaining to compensation at the time of the
employee's injury provided that compensation would be paid at the rates effective at the time the
injury was rated, that statutory scheme was incorporated into the workers' compensation
insurance contract. In view of this, an increase in compensation rates made after the injury but
prior to its rating cannot have impaired the contract. State Workmen's Comp. Bd. v. Delaney,

615 P.2d 5 (Alaska 1980).
Time period for payment. - The time periods in AS 23.30.155(b) and (e), providing for



installment payments within 14 days and penalties if the payment is over 7 days late, are -
applicable to a case involving permanent partial injury payments under this section. Sumner v.

Eagle Nest Hotel, 894 P.2d 628 (Alaska 1995).
Criteria forjudicial review. - While the Alaska Workmen's Compensation Board is a

quasi-judicial agency, the same criteria forjudicial review ofany administrative action should
apply. Hood v. State, Workmen's Comp. Bd., 574 P.2d 811 (Alaska 1978).

Award upheld. - Since provisions limiting recovery for permanent partial and temporary
total disability to $30,000 were repealed at the time of rating of appellee’s injury, his employer's
liability was not limited by those provisions and the Alaska Worker's Compensation Board's
decision awarding appellee an increase of benefits over and above $30,000 payable by the
employer was upheld. Arctic Structures v. Hardcastle, 660 P.2d 449 (Alaska 1983).

Lump sum payment not merited. - A lump sum award is not merited because claimant is
receiving benefits at a weekly rate substantially smaller than her rate of loss nor because inflation
creates a financial need for a lump sum. Fairbanks N. Star Borough Sch. Dist. v. Crider, 736 P.2d
770 (Alaska 1987).

Applied in J.B. Warrack Co. v. Roan, 418 P.2d 986 (Alaska 1966); Haman v. Allied
Concrete Prods., Inc., 495 P.2d 531 (Alaska 1972); Bignell v. Wise Mechanical Contractors, 651
P.2d 1163 (Alaska 1982); Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986).

Quoted in Foster v. Wright-Schuchart-Harbor, 644 P.2d 221 (Alaska 1982).

Stated in Wilson v. Erickson, 477 P.2d 998 (Alaska 1970).
Cited in Alaska Pac. Assurance Co. v. Brown, 687 P.2d 264 (Alaska 1984); Municipality

of Anchorage v. Leigh, 823 P.2d 1241 (Alaska 1992); Sulkosky v. Morrison-Knudsen, Sup. Ct.
Op. No. 4363 (File No. S-6317), P.2d (1996).
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RATING PERMANENT IMPAIRMENT.
(a) Permanent impairment ratings must be based upon the American Medical Association

Guides to the Evaluation of Permanent Impairment, Fourth Edition (1994), and it is presumed
that the AMA Guides address the injury. If the board finds the presumption is overcome by
clear and convincing evidence and ifthe permanent impairment cannot, in the board's opinion, be
determined under the AMA Guides, then the impairment rating must be based on American
Academy of Orthopedic Surgeons Manual for Evaluating Permanent Physical Impairments
(AAOS), First Edition (1965). If a rating under the AAOS is not of the whole person, the rating
must be converted to a whole person rating under the AMA Guides.

(b) A rating of zero impairment under the AMA Guides is a permanent impairment
determination and no determination may be made under the AAOS Manual.

History -
Eff. 12/14/86, Register 100; am 3/16/90, Register 113; am 4/21/96, Register 138

Authority -
AS 23.30.005
AS 23.30.095
AS 23.30.190

Editor's Notes -
Copies of the publications mentioned in 8 AAC 45.122 are available for reference at the

offices of the division of workers' compensation.
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The salmon marketing assessment is levied at 1% of the ex-vessel value on all salmon harvested in Alaska.
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assessment generates revenue in a range from a high of S4.8 million to a low of S3.5 million. In FY98 the

revenues
are at a low point due to the decline in harvest and value of the 1997 salmon season. The market value of the

salmon harvest is anticipated to gradually increase over the next three years to S4.8 million. Revenues for the
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SENATE COMMITTEE REFORT

DATE: 2/10/98 FURTHER: Resources
Finance
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Labor and Commerce Committee considered HOUSE BILL NO. 73

“An Act extending the termination dates of the salmon marketing programs of the Alaska Seafood
Marketing Institute and the salmon marketing assessment; and providing for an effective date.”

and recommends: Senate BiIll:
[ ] same title
[ 1 be replaced with CS J [ ] new title
House Bill:
[ ] adopt previous _ CS ) [ ] same title
[ ] technical title
[ ] attached amendment(s) [ ]new: SCR*___
[ ] adopt Letter of Intent by Committee
[ ] further referral to the Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Department Date Zero Fiscal Department Date Zero Fiscal
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

l@907) 465-3867 or 465-2450 STATE OF ALASKA .
AX g907) 465-2029 130 Seward Street. Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 22. 1997
SUBJECT: Sectional Summary of HB 73; An Act extending the termination

dates of the salmon marketing programs of the Alaska Seafood
Marketing Institute and the salmon marketing assessment. (HB 73)

TO: Representative Bill Hudson

FROM: George UtermohInn
Legislative Counsel

You have requested a sectional summary of HB 73; An Act extending the termination dates
ofthe salmon marketing programs of the Alaska Seafood Marketing Institute and the salmon
marketing assessment.

As a preliminary matter, note that a sectional summary of a bill is not an authoritative
interpretation of the bill. The bill itself is the best statement of its contents.

Section 1ofthe bill amends sec. 9, ch. 55, SLA 1993 in order to provide that the salmon
marketing assessment established by AS 43.76.110 - 43.76.130 is not repealed until June 30.

2003.

Section 2 ofthe bill amends sec. 10, ch. 55. SLA 1993 in order to provide that the salmon
marketing programs of the Alaska Seafood Marketing Institute (ASMI) under
AS 16.51.100(7)-(9) are not repealed until June 30.2004. The salmon marketing assessment
provides revenue to offset the cost of the salmon marketing programs of ASMI.

Section 3 of the bill provides that the bill takes effect immediately.

GU:pl
97-019.pIlm



ASMIS US. MARKETING PROGRAMS FACTSHEET
Alaska Seafood Marketing Institute

THE ASMI RETAIL MARKETING PROGRAM:

Increases awareness and trial usage of Alaska seafood products.
Develops distribution and brand (Alaska) identity programs for Alaska
seafood at the wholesale/distributor, retail and consumer levels. “Buy
Alaska salmon!”

Jointly funds newspaper ads for Alaska seafood products with grocery
store chains during key sales periods: Fall/National Seafood Month,
Spring/Lent, Summer/fresh salmon, and other time periods as the budget
allows. Salmon must be the lead item in the ads.

Through extensive research, identifies key retail and consumer obstacles
to the purchase, usage and distribution of Alaska seafood products and
develops strategies to successfully overcome these obstacles.

THE ASMI FOODSERVICE PROGRAM:

Targets growing segments of the foodservice industry with the greatest
potential for Alaska seafood usage (commercial chain restaurants, hotel
chains, foodservice management firms).

Increases sales of Alaska seafood throughout the year by obtaining
promotions and permanent menu placements in targeted, high-volume
foodservice chains. For example, Denny’s menus now have the word
“Alaska” with its salmon dinners.

Builds and strengthens the Alaska brand to pre-empt further competition
from farm-raised products (i.e., “Wild Alaska Salmon”, “Natural Salmon
from Alaska”, “pristine waters of Alaska”).

Establishes a leadership position for ASMI in the areas of seafood
education and promotions with the goal of building brand loyalty within
the foodservice marketplace.

Communicates promotion results to the industry.

Encourages the use of new value-added salmon products in the nation's
foodservice industry



459 Fishery Resource Landing Tax § 43.76.130

Article 2. Salmon M arketing Tax.

Section

*j0. Salmon marketing tax
120. Collection of tax

130, Definition

Effective data of article. — Section 11, ch. 55, Delayed repeal of article. — Section 9. ch. 55,
SLA 1993 reeek sracle effective July 1, 1993. SLA 1993 repeal* thia article effective June 30, 1998.

Sec. 43.76.110. Salmon marketing tax. Aperson holding a limited entry permit or
interim-use permit under AS 16.43 shall pay a salmon m.irketing tax at the rate of one
percent of the value, as defined in AS 43.75.290, of salmon that the person removes from
the state or transfers to a buyer in the state. The buyer shall collect the salmon
marketing tax at the time the salmon is acquired by the buyer. (8 7 ch 55 SLA 1993)

Sec. 43.76.120. Collection oftax. (a) Abuyerwho acquires salmon that is subject to
asalmon marketing tax imposed by AS 43.76.110 shall collect the salmon marketing tax
3 »jie time of purchase and shall remit the total salmon marketing tax collected during
each month to the Department of Revenue by the last day of the next month.

() Abuyer who collects the salmon marketing tax shall

(1) maintain records of the value of salmon purchased in the state;

(@ report to the Department of Revenue by March 1 of each year the total value, as
defined in AS 43.75.230, of the salmon that the buyer has acquired during the preceding

ya(E::r) The owner of salmon removed from the state is liable for payment of a salmon
marketing tax imposed by AS 43.76.110 if, at the time the salmon is removed from the
itate, the tax payable on the salmon has not been collected by a buyer. Ifthe owner ofthe
njlmon is liable for payment of the salmon marketing tax under this subsection, the
onrer shall comply with the requirements under (a) and (b) of this section to remit the
taxto the Department of Revenue, to maintain records, and to report to the Department
ofRevenue.
(0 The salmon marketing tax collected under this section shall be deposited in the
gereral fund. The legislature- may appropriate revenue generated by the salmon
* marketing tax to the Alaska Seafood Marketing Institute for the purpose of supporting
treinstitute's salmon marketing program under AS 16.51.100(7) —(9) and the institute’s
* domestic snimon marketing program. Except as otherwise provided in an appropriation
F bythe legislature, the amount ofthe allocation made to the institute’s salmon marketing
cfprogrm under AS 16.51.100(7) and (8) should not exceed 10 percent of the total amount
tjrfa. > on marketing tax revenue appropriated for the institute. (8 7 ch 55 SLA 1993)

"Sec. 43.76.130. Definition. In AS 43.76.110 — 43.76.130, “buyer” means a person

lacquires possession of salmon from the person who caught the salmon regardless of

sr there is an actual sale of the salmon, but does not include a person engaged
[Sdly in interstate transportation of goods for hire. (§ 7 ch 55 SLA 1993)

Chapter 77. Fishery Resource Landing Tax.

n Section

UnHmg tuc 40, Credit for approved contribution*

Filing return and payment of tax 45. Fi*henes reaource landing tax education credit
Credit for other taxe* paid 50. Separata accounting

Tu credit for icbolarahip contribution* 60. Revenue sharing
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ASMI'S US. MARKETING FROGRAMS FACT SHEET
Alaska Seafood Marketing Institute

THE ASMI RETAIL MARKETING PROGRAM:

Increases awareness and trial usage of Alaska seafood products.
Develops distribution and brand (Alaska) identity programs for Alaska
seafood at the wholesale/distributor, retail and consumer levels. “Buy
Alaska salmon!”

Jointly funds newspaper ads for Alaska seafood products with grocery
store chains during key sales periods: Fall/National Seafood Month,
Spring/Lent, Summer/fresh salmon, and other time periods as the budget
allows. Salmon must be the lead item in the ads.

Through extensive research, identifies key retail and consumer obstacles
to the purchase, usage and distribution of Alaska seafood products and
develops strategies to successfully overcome these obstacles.

THE ASMI FOODSERVICE PROGRAM:

Targets growing segments ofthe foodservice industry with the greatest
potential for Alaska seafood usage (commercial chain restaurants, hotel
chains, foodservice management firms).

Increases sales of Alaska seafood throughout the year by obtaining
promotions and permanent menu placements in targeted, high-volume
foodsepl/ice chains. For example, Denny’s menus now have the word
“Alaska” with its salmon dinners.

Builds and strengthens the .Alaska brand to pre-empt further competition
from.farm-raised products (i.e., “Wild .Alaska Salmon”, “Natural Salmon
from Alaska”, “pristine waters of Alaska”).

Establishes a leadership position for ASMI in the areas of seafood
education and promotions with the goal of building brand loyalty within
the foodservice marketplace.

Communicates promotion results to the industry.

Encourages the use of new value-added salmon products in the nation's
foodservice industry'.



Alaska Seafood Marketing Institute
1% Salmon Marketing Tax Fact Sheet
January 23. 1997

The Tax:

The Salmon Marketing Tax legislation (Chapter 76. Sec. 43.76.110) was enacted July I. 1993. and requires that salmon pennu
holders pay a salmon marketing tax at the rate of 1% ofthe value of salmon that the person removes from the state or transfers
to a buyer in the state. The tax will be repealed June 30. 1998 unless it is extended.

Representative Bill Hudson has introduced House Bill No. 73 that will extend the 1% salmon tax an additional five years until
June 30. 2003.

Changes the tax brought to the ASMI organization:

The number of harvesters on the Board of Directors changed from five to twelve. ASMI’s board has 12 processors. 12
harvesters, and one public member.

A seven member salmon marketing committee (4 harvesters. 3 processors) was established to assist and advise the board in
administering the salmon marketing program funded through the tax.

The Salmon Market Bulletin was established by ASMI and contracted to the University of Alaska to collect, organize, distribute
and make available to the public information on salmon prices and market conditions.

ASMI cooperates with other fishing, seafood and state/federal entities on new value-added salmon products.

The increase in funds for salmon marketing enabled ASMI to:

Move 10.7 million pounds of .Alaska salmon from the summer of 1995 to the fall of 1996 as a result of ASMI store promotions

Contract with three marketing representatives to cover the midwest, central south and southwest, south and southeast regions of

the United States, who:
»  Establish relauonslups between ASMI/Alaska salmon and the major retail chains
e "Sell in- ASM1I’s customized salmon promotions and set up in-store demonstrations

» Keep .Alaska seafood in front of seafood buyers
» Provide ASMI’s educational literature (recipes, quality guidelines, fact sheets on different species, etc.)

Increase the sales of canned salmon by 7% through in-store demonstrations and ASMI programs.

Bring a group of five major seafood purchasers from national grocery store chains to Alaska to see the catching and processing
of salmon for themselves.

Hire ASMI’s first Foodservice Program Director in March 1995 to work exclusively with the nation s restaurants, hotels, and
non-coinmercial buyers (company cafeterias, university cafeterias, care centers)

Through ASMI foodservice promotions. 5 million pounds of Alaska seafood were sold in restaurants and hotels around the
country in FY96. Salmon is always the "lead item" in the promotions.

Train the chefs and product development executives from 24 restaurant chains. 4 major foodservice distributors and the editors
from 6 food magazines at ASMI seafood training seminars. Thrv’gh them. ASMI lias been able to influence the seaiood
purchasing in 11.242 restaurants with sales of over S16 billion.

Send 156 fishers from all gear types and regions into grocery stores in cities in die midwest south, southeast and northeast to do
in-store demonstrations of wild Alaska salmon. Over 3 million pounds of seafood were sold in one season, and stores routinely

sold out of product whenever the fishers were used.
For more information, please call ASMI at 907-465-5560 or 1-800-278-2903.
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Article 2. Salmon M arketing Tax.

Section

|0 Sal on mar etlng tax
Clono
n|t|on

f v ?(ate of artl le. — Section 11, ch. 55,  Dela % repeal of article  Section 9, ch. 55,
s LA 1993 makes thia arnce effective July 1, 1993, SLA"1993 repcala this article effective June 30, 1998.

Sec. 43.76.110. Salmon marketing tax. Aperson holding a limited entry permit or
ioterim-use permit under AS 16.43 shall pay a salmon marketing tax at the rate of one
percent of the value, as defined in AS 43.75.290, of salmon that the person removes from
the state or transfers to a buyer in the state. The buyer shall collect the salmon
marketing tax at the time the salmon is acquired by the buyer. (8 7 ch 55 SLA 1993)

Sec. 43.76.120. Collection oftax. (@) Abuyer who acquires salmon that is subject to
asalmon marketing tax imposed by AS 43.76.110 shall collect the salmon marketing tax
d the time of purchase and shall remit the total salmon marketing tax collected during
each month to the Department of Revenue by the last day of the next month.

() Abuyer who collects the salmon marketing tax shall

(1) maintain records of the value of salmon purchased in the state;

(@ report to the Department of Revenue by March 1 of each year the total value, as
defined IN AS 43.75.290, of the salmon that the buyer has acquired during the preceding

(© The owner of salmon removed from the state is liable for payment of a salmon
marketing tax imposed by AS 43.76.110 if, at the time the salmon is removed from the
itate, the tax payable on the salmon has not been collected by a buyer. Ifthe owner ofthe
iflmon is liable for payment of the salmon marketing tax under this subsection, the
onrer shall comply with the requirements under (a) and (b) of this section to remit the
taxto the Department of Revenue, to maintain records, and to report to the Department
dfRevenue.

(@ The salmon marketing tax collected under this section shall be deposited in the
jtneral fund. The legislature- may appropriate revenue generated by the salmon

* marketing tax to the Alaska Seafood Marketing Institute for the purpose of supporting
> treinstitute’s salmon marketing program under AS 16.51.100(7) —(9) and the institute’s
dorestic salmon marketing program. Except as otherwise provided in an appropriation
bythe legislature, the amount of the allocation made to the institute’s salmon marketing
~program under AS 16.51.100(7) and (8) should not exceed 10 percent ofthe total amount
salmon marketing tax revenue appropriated for the institute. (8 7 ch 55 SLA 1993)

'Soc. 43.76.130. Definition. In AS 43.76.110 — 43.76.130, ‘buyer” means a person

iacquires possession of salmon from the person who caught the salmon regardless of

ler there is an actual sale of the salmon, but does not include a person engaged
[Bely in interstate transportation of goods for hire. (8 7 ch 55 SLA 1993)

Chapter 77. Fishery Resource Landing Tax.

landiing tax 4o %redlt for approved contnbutiooe
Filin return and payment of tax 45. Fisheries resource landing tax education credit
* Credit for other taxea paid 50. Separata accounting

mie) credit for icholanhip contributions e0. Ravenua sharing



§ 1651095 Fish and G ame

(7) receive contributions of money from persons;

(8) establish offices in the state and otherwise incur expenses incidental to
performance of its duties;

(9) appear on behalf ofthe institute before boards, commissions, departments, ordj
agencies of municipal, state, or federal government;

(10) acquire, hold, lease, sell, or otherwise dispose of property, but such prop
limited to that which is necessary to the administrative functioning of the office oft
institute;

(12) establish id maintain one or more bank accounts for the transaction of |
institute’ busir s;

(12) prepare market research and product development plans for the promotion ofi
species of seafood and their by-products that may be harvested in the state and proceB
for sale;

(13) establish committees related to the marketing of salmon and salmon products; |
board shall, to the extent practicable, appoint equal numbers of seafood processors i
persons engaged in commercial fishing to the committees. (8 3 ch 106 SLA 1981; am} 5%

ch 55 SLA 1993) %
Effect of amendment*. —The 1993 amendment, JjS
effective September 1, 1993, added paragraph (13). S

Sec. 16.51.095. Executive Budget Act. The operating budget ofthe  *4ute shall®
be prepared and submitted in accordance with AS 37.07 (Executive Budget Act). (§ 3th
106 SLA 1981) +

Sec. 16.51.100. Duties of board. The board shall

(1) conduct programs of education, research, advertising, or sales promotion designed
to accomplish the purposes of this chapter;

(2) promote all species of seafood and their by-products that are*harvested in the state
and processed for sale;

(3) develop market-oriented quality specifications for Alaska seafoods to be used in
developing a high quality image for Alaska seafood in domestic and world markets, ad
adopt and distribute recommendations regarding the handling of seafood from the
moment of capture to final distribution;

(4) prepare market research and product development plans for the promotion of ah
species of seafood and their by-products that are harvested in the state and processed for
sale;

(5) submit an annual report to the governor describing the activities of the institute
and notify the legislature that the report is available;

(6) develop marketing programs based on the “inspection”and “premium quality" seals
designed under AS 03.05.026 and use the seals in advertising and promotion efforts ofthe
institute;

(7) collect, organize, distribute, and make available to the public information on prices
paid and market conditions for raw salmon and salmon products and provide this
information on a regular and timely basis to all salmon fishermen who hold permits
under AS 16.43 and to all nonprofit salmon enhancement organizations that hold a
permit under AS 16.10.400;

(8) cooperate with commercial salmon fishermen, fishermen’s organizations, seafood
processors, the Alaska Fisheries Development Foundation, the Fisheries Industrial
Technology Center, state and federal agencies, and other relevant persons and entities to
investigate market reception to new salmon product forms and develop commodity
standards and future markets for salmon products;

(9) establish a salmon marketing committee to assist and advise the board
administering the domestic salmon marketing program that is funded through the ta*



193 Alaska Seafood Marketing Lvctitlte § 16.51.120

collected under AS 43.76.110 —43.76.130; the committee shall consist of seven persons
selected by the board, as follows:

(A) four persons shall be engaged in commercial salmon fishing and hold salmon
permits under AS 16.43, of whom

(i) one person shall be a member of the board of directors of the institute; and

(i) three persons shall be Alaska residents from different salmon administrative areas
established by the Alaska Commercial Fisheries Entry Commission; and

(B) three persons shall be engaged in processing of salmon, of whom

(i) one person shall be a member of the board of directors of the institute;

(i) one person shall be a salmon processor who is not on the board of directors ofthe
institute and who has an annual payroll in the state of more than $2,500,000; and

(iif) one person shall be a salmon processor who is not on the board of directors of the
institute and who has an annual payroll in the state of $50,000 — $2,500,000. (8 3 ch 106
SLA 1981; am § 5c¢ch 57 SLA 1982; am § 6 ch 55 SLA 1993; am § 24 ch 21 SLA 1995)

Delayed repeal of paragraphs (7)-(9). —Under  “domestic and’ and added present paragraphs (7H9).
5 10, ch. 55, SLA 1993 -effective June 30, 1999, The 1995 amendment, effective August 8, 1995, m
para}graphs (7MO) are repealed. paraﬁraph (5), deleted “and the I((ejgislature' following

Effect of amendmenta. —The 1993 amendment, “to the governor” and added “and notify the legisla-
effective September 1.1993, inserted in paragraph (3)  ture that the report is available’ at the end.

Sec. 16.51.110. Prohibited promotions. The board may not promote or make a
contract that promotes seafood by

(1) geographic origin other than from the state generally;

(2) geographic region of the state; or

(3) specific brand name. (8 3 ch 106 SLA 1981)

Sec. 16.51.120. Seafood marketing assessment, (a) A seafood marketing assess-
ment shall be levied on the value of seafood products produced in Alaska as provided in
(), (©), (d), or (e) of this section if an election is held under AS 16.51.140 at which the
assessment is approved by eligible processors who together produce at least 51 percent of
the value of seafood products produced in Alaska in the calendar year.

(b) Each processor shall pay a seafood marketing assessment of .1 percent ofthe value
of seafood products produced in Alaska by the processor.

() Each processor shall pay a seafood marketing assessment of .2 percent of the value
of seafood products produced in Alaska by the processor.

(d) Each processor shall pay a seafood marketing assessment of .3 percent of the vaiue
of seafood products produced in Alaska by the processor.

(e) Each processor shall pay a seafood marketing assessment of .4 percent ofthe value
of seafood products produced in Alaska by the processor.

(f) An election under (a) of this section shall be held if the proposed election for the
levying of an assessment under (b), (), (d), or (e) ofthis section is approved by a majority
of the whole membership of the board at a regularly scheduled meeting.

(99 Notwithstanding (a) — (e) of this section and AS 16.51.150(c), a processor is not
subject to, or liable for payment of, an assessment under this section on the value of the
seafood products produced in Alaska if the value of seafood products produced in Alaska
by the processor is less than $50,000 in a calendar year. This subsection does not exempt
a processor from liability for payment of taxes imposed under AS 43.75 or AS 43.77. (8 3
ch 106 SLA 1981; am 88 2 — 7 ch 81 SLA 1996)

Cross references. — For legislative findings, in- effective June 21, 1996. rewrote subsection la;: in
tent, and purpose relating to the 1996 emendments to  subsections (bHe), deleted “Who purchases ac least
subsections (aHe) and to the enactment of subsection  S50.000 or more of seafood products in Alaska' follow-
(ﬂ) tg¥ ch. 81, SLA 199. see 8§ I, ch. 81. SLA 1996 in ing“Eich processor’ and substituted “value of seafood
the Temporary and Special Acts. products produced in Alaska’ for “value paid’, and

Effect of amendments. —The 1996 amendment, added subsection (g).
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SPONSOR STATEMENT

HB 73, "An Act extending the termination dates of the salmon marketing
programs of the Alaska Seafood Marketing Institute and the salmon marketing
assessment; and providing for an effective date."

HB 73, if enacted, would extend the current 1% domestic salmon marketing
assessment when the law will sunset on June 30, 1998. Additionally,
enactment of HB 73 would authorize Alaska Seafood Marketing Institute (ASMI)
to continue to expend those revenues on salmon marketing programs.

In 1981, seafood processors elected to tax themselves in order to form a single
marketing voice for Alaska seafood. Each processor who purchases at least
550,000 of seafood products in Alaska pays a .3% marketing assessment.
From 1981-1993 this tax, along with the state's general fund approbations
were the basis for ASMI's domestic market funding. As marketing pressure
grew from the heavily subsidized farmed salmon industry, it became apparent
that Alaska needed to increase it's domestic marketing efforts. In 1993, in order
to provide additional funding for this effort, a 1% salmon marketing tax was
enacted by the legislature, stipulating that limited entry permit holders shall pay
a market tax at the rate of 1% of the value of salmon that is either removed from
the state or transferred to a buyer within the state. Current law will be repealed
on June 30, 1998 unless legislation is passed to extend the tax.

ASMI's domestic salmon marketing program is paying off in more sales in the
Lower 48. Salmon consumption has increased 27% nationwide according to
National Marine Fisheries Service. Salmon orders by diners in over 900
restaurants increased almost 60% in 1995 compared to 1994. Additionally,
sales in grocery stores increased significantly from 1995 to 1996. At a time
when Alaska salmon harvests are at all time highs, and foreign produced
salmon are threatening Alaska's traditional markets, it is especially important to
increase our markets. Alaska salmon prices are a product of supply, demand
and consistency n marketing. HB 73 will enable harvesters to continue
underwriting this valuable marketing program.

REPRESENTING

n KAS CAPITALATY
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Encourage innovation
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Alaska Seafood Marketing Institute says its salmon promotion is
paying off in more sales in the Lower <18

Salmon consumption has increased 27 percent nationwide, ac-
cording to National Marine Fisheries Service.

Salmon orders by diners in 900 restaurants and hotels increased
almost 60 percent in 1995 compared to 1994..

NMFS also says more fish sold in grocer/ stores from summer of

1995 to this past summer.
That's good news and points to the vaiue of thoughtful promotion

of Alaska produos.
The newest marketing effort is paid for with a 1 percent tax of fish

sold to processors.

We hope .ASMl'ssuccess discourages lav/imakers from cutting the
institute'shudget. Funding should be continued, perhaps expanded,
to encourage ASMI to extend its marketing of other Alaska seafoods.
Alaska shigh-quaiitypoilock. specialty se.tfoods and shellfish would
satisfy domesnc consumers who want healthful eating.

Efforts to make produos from fish, such as salmon ham and
surimi and fish sticks from poilock. should be encouraged and new
products tested.

ASMT”promcuonhas been innovative, including sending.Alaska
fishermen to Midwest markets. That look at .Alaskans has increased
salmon cénsumption there.

It's especially important to market the bumper crops of saimon
Alaska fishermen are harvesting. The abundance makes prices
drop, butif more fishis sold, there sstill achance to make profit. The
healthy aspects, as well as its superior taste, are naturai qualities to
market.

Alaska needs to capitalize on its wiia saimon population. Other
countries are focusing on farmed saimon, good enough in that
category.,but not as tasty' as the wild Alaska stocks.

We are encouraged by .ASMI’s efforts and think its continued

success should be supported.
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' CECELIA A. ANGASAN
P.O. BOX 1389
DILLINGHAM, ALASKA 99576
PHONE (907) 842-5503
FAX (907) 842-1538

February 18f 1997

Representative B ill Hudson
HOUSE OF REPRESENTATIVES
Juneau, Alaska 99801

Pear Representative Hudson:

My name is Cecelia A. Angaoan, ASMI Board Member. I first became
involved with ASMI in the '8Q's as a Canned Salmon Committee
Member, and later was appointed to the Board.

I have watched with great anxiety what is happening to the salmon
industry and the frustration of getting appropriate funds to market
our wild salmon with direct competition of farmed salmon.

I have some great concerns about how our State Government views the
salmon industry and why it seems to put it on the back burner of
priorities.

I'd like to share an experience | had when | was in Juneau last
year for an ASMI meeting. | met a manin the lounge who was with
a large oil group coming to Junoau to lobby their cause, and what
he said, was "its a piece of cake, yon juet have to have the right
connections politically,” X sat there and thought about this for
a long time, and asked myself what does ASHI, fishermen, processors
and Alaskan workers need to do to wake up the legislature to the
fact that we have and are losing ground in getting our salmon to
the domestic and foreign markets with little or no money to
properly advertise our product effectively?

The 11 that is taken from the fishermen to help advertise our
salmon in the domestic market has been a great help, but that is
still not enough. The beef, poultry, and other commodities in the
U.S. get such a large sum of money to market their product, and the

results tell the story.

I would like to ask that you support House Bill 73 for another 5
years. Further | would like to ask youto consider a Bill to have
the State of Alaska match the 1% that iscurrently being taken from
Fishermen to help ASMI get the much needed funds for marketing in
the foreign and domestic markets.
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Leroy L. Cabana
6100 Andover Cir.
Anchorage, AK 99516
Ph 907-345-5827
fax 907-345-2190

Represenative Bill Hudson
February 13, 1997

Mr Hudson, I recently received a memorandum on HB 73 extending
the 1% marketing assessment to June 30, 2003. I would like to
thank you for your time and interest in sponsoring HB 73. The
salmon industry, indeed all commercial fisheries in Alaska are more
dependent now on ASMI's marketing effort than ever before. Asa
salmon fisherman with 18 years experience as an owner/operator ofa
seiner, I have witnessed a complete reversal of salmon harvest and
marketing opportunities. In the 70’s, we had few fish and more
markets than we could fill. With farmed salmon production
increasing every year and the record harvest of Alaska salmon in
recent years, existing markets cannot absorb available production. It
is unlikely we as a salmon industry will remain economically viable in
the long term if farmed salmon continues to aggressively market and
increase production and our reaction Is to discontinue ASMI's
funding. I know prices are at record lows and a more reasonable
reaction would be increasing our marketing assessment, not
eliminating our marketing program. |strongly support the
marketing assessment and appreciate your time and effort on HB 73.

Sincerely,

Leroy Cabana
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' CECELIA A. ANGASAN
P.O. BOX 1389
DILLINGHAM, ALASKA 99576
PHONE (907) 842-5503
FAX (907) 842-1538

February 18, 1997

Representative B ill Hudson
HOUSE OF REPRESENTATIVES
Juneau, Alaska 99801

Dear Representative Hudson:

My nana is Cecelia A. Angasaa, ASMI Board Member. * first became
involved with ASMI in the '80's as a Canned Sa. jon Committee
Member, and later was appointed to the Board.

I have watched with great anxiety what is happening to the salmon
industry and the frustration of getting appropriate funds to market
our wild salmon with direct competition of farmed salmon.

I have some great concerns about how our State Government views the
salmon industry and why it seems to put it on the back burner of
priorities.

I'd like to share an experience | had when | was in Juneau last
year for an ASMI meeting. I met a man in the lounge who was with
a large oil group coming to Juneau to lobby their cause, and what
he said, was "its a piece of cake, you just have to have the right
connections politically,” | sat there and thought about this for
a long time, and asked myself what does ASMI, fishermen, processors
and Alaskan workers need to do to wake up the legislature to the
fact that we have and are losing ground in getting our saimon to
the domestic and foreign markets with little or no money to
properly advertise our product effectively?

The 1% that is taken from the fishermen to help advertise our
salmon in the domestic market has been a great help, but that is
still not enough. The beef, poultry, and other commodities in the
U.S. get such a large sum of money to market their product, and the
results tell the story.

I would like to ask that you support House B ill 73 for another 5
years. Further | would like to ask you to consider a Bill to have
the State of Alaska match the 1% that is currently being taken from
Fishermen to help ASMI get the much needed funds for marketing in
the foreign and domestic markets.
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February 18,1997

Representative Bill Hudson
c¢/o House Resources Committee
State Capita). Juneau, Alaska 9980)

Dear Representative Hudson,

1would like this letter to show my soppert to the effort* you and Rep. Orussendorf have made in the
introduction of Haase Bill No. 73. You have a very solid base of sometime* “quiet” support from the
commercial fishermen in the Southeast Alaska region. Please, keep up the good work)

I am a life-long resident of Alaska and a full-time commercial fisherman. My fkmily hu been in the
seafood industry in Alaska for over 65 years and we hope to continue well into the future in this dynamic
industry. Many fishermen sometimes wonder as to the best use of the assessments or whether there should
bo an-aaseasment at aJl? My etrpcneaoo and judgment cicariy indicate that marketing is the key to getting
a stable demand for our resource.

I shutter to ihink a tthe consequences that would suffocate our already stressed industry if the assessments
are not continued into the future and our sole marketing ability iasevered. Without trying to dramatise
the future without a marketing assessment, Isurely fed the salmon industry may collapse from within.
Our industry collectively has some substantial obstacles to hurdle, but without the marketing presence of
an organization such aa ASM), (in the words of my 8yr. old) we an doomed!

1feel the successes that ASMI hat mado on behalfof our industry are beyond dispute. It probably Is the
one entity capable of keeping our processing and harvesting working together toward a market-drirm
industry which is tho only premise that our industry can survive under.

Any way, the vwt majority of commercial fishermen in this community definitely realize the importance
ofmarketing and the future positive impact h will have on our livelihoods and the vshie of our industry to
the entire stale of Alaska.

Again, thank you for your support of our industry needs.

John R Swanj(x) F/V l.ogan T (Salmon Seine. Halibut, Sableflsh, Roe Herring)
PO Boot 1546 F/V Ruthie (Bristol Bay Salmon)

Petersburg, Alaska 99833

Ph. Afkx #(907) 772-3501

cc: Co-sponsor Representative Ben Orussendorf fax f/907-465-2271
Senator Robin Taylor, fix #907-465-3922
Barbara Belknap, fax #907-465-5572
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Leroy L. Cabana

6100 Andover Cir.
Anchorage, AK 99516
Ph 907-345-5827
fax 907-345-2190

Represenative Bill Hudson
February 13, 1997

Mr Hudson, | recently received a memorandum on HB 73 extending
the 1% marketing assessment to June 30, 2003. Iwould like to
thank you for your time and interest in sponsoring HB 73. The
salmon industry, indeed all commercial fisheries in Alaska are more
dependent now on ASMI’s marketing effort than ever before. As a
salmon fisherman with 18 years experience as an owner/operator ofa
seiner, I have witnessed a complete reversal ofsalmon harvest and
marketing opportunities. In the 70’s, we had few fish and more
markets than we could fill. With farmed salmon production
increasing every year and the record harvest of Alaska salmon in
recent years, existing markets cannot absorb available production. It
is unlikely we as a salmon industry will remain economically viable in
the long term if farmed salmon continues to aggressively market and
Increase production and our reaction Is to discontinue ASMI's
funding. I know prices are at record lows and a more reasonable
reaction would be increasing our marketing assessment, not
eliminating our marketing program. |Istrongly support the
marketing assessment and appreciate your time and efforton HB 73.

Sincerely.

Leroy Cabana
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Representative Hudson
State Legislator Office
Juneau, Alaska

Fax: 4652273

Dear Representative Hudson,

Thank you for submitting House Bill 73, the ASMI 1% renewal to 2003.
The renewal this year will save money, time and energy. The salmon
industry needs the efforts of ASMI.

lam a 20+ year harvester and have not been making much money
lately but feel without ASMI's efforts, it would be even less.

Earlier this month at the Salmon Forum itbecame very obvious that
ASMI is the only body the industry has incommon. Every time there was an
assignment or a need ASMI was the only entity that people thought of that
could accomplish the goals. The industry is going through tough times but
without ASMI we would be crippled!

Thank you again for your support.

Kathy Halgren
Box 784
Cordova, Alaska 99574-0784
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Rep. Bill Hudson February 6, 1998
State Capitol Room 108
Juneau, Alaska 99801-1182

Dear Rep. Hudson,

The Alaska Seafood Marketing Institute's activities have directly resulted in millions of dollars
of sales of Alaska salmon and other seafoood that probably would not otherwise have taken place.

ASMI’s programs open doors into seafood markets that many individual companies could not
gain access to on their own.

For example: ASMI was a key player in gaining a contract with the USDA to purchase S14
million worth of salmon products including nuggets and pouches for the school lunch program. ASMI
single-handedly negotiated deals with several major hotel chains including Hilton, Hyatt and Westin,

to serve Alaska seafood in their hotel restaurants throughout the country.

They also have negotiated similar deals with large restaurant chains like Skipper's. This kind
of grand-scalc market development can only be accomplished by an organization like ASMI that
represents the whole industry and the interests of the citizens of Alaska, who are owners and stewards
of the fish.

ASMI has held training seminars for top executive chefs at the Culinary Institute of America,
and for three years has been training the nation’s domestic chefs with their “Fishermen in the Stores”
program. These efforts have eased Alaska salmon over one major hurdle: lots of people would cat

more salmon if. they just knew how to cook it.
ASMI's international market development efforts have increased exports to Europe and Asia,

and most recently opened doors into markets in Spain, Taiwan and China.

Most importantly, ASMI has established a presence for Alaska seafood in the highly
competitive world market. Without ASMI’s efforts in this regard, producers of Alaska seafood would
find it exceedingly difficult to gain visibility for their own products, and would be competing against
each other for space in the world’s grocery stores.

I urge you most strongly to fully fund the Alaska Seafood Marketing Institute, and to extend
the 1% salmon assessment for salmon marketing. Failure to extend the assessment will only provide
a grraler opportunity for our compeddtors to wallop us on the market.

Executive Director

900 West Fifth Avenue. Suite 400. Anchougc. Ahska <WO0I <907) 276-7315 FAX (907) 271-3450
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January 21, 1997

The Honorable Bill Hudson *JAN 2 7 1997
Alaska House of Representatives

Room 108 State Capitol

Juneau, Alaska 998011182

Dear Representative Hudson:

Attached are the following resolutions passed for submission to the Alaska State
Legislature by the Alaska Municipal League at its recent annual meeting:

* Resolution 97-01, Urging the Adoption of the "Safe Communities” Program
and Urging Support of Revenue Sharing Programs for Municipalities.

* Resolution 97-02, Urging Legislative Action on a Solution for Title 47.

* Resolution 97-03, Urging Full Support for the Alaska Regional Development
Organization (ARDOR) Program.

* Resolution 97-04, Supporting Passage of a Bill Increasing State Taxes on
Tobacco products.

* Resolution 97-06, In Support of Full Funding for the University of Alaska for
Fiscal Year 1998.

+ Resolution 97-07, Supporting Adequate Funding for Each Extended
Campus ofthe University of Alaska.

* Resolution 97-08, Urging the Legislature and Governor to Support a
Statutory Change Allowing the Department of Revenue to Collect Alcohol
Use Taxes on Behalf of "Damp" Communities.

* Resolution 97-09, Supporting the Alaska State Waters Cod Fishing
Program. .

* Resolution 97-10, Urging the State of Alaska to Increase Salmon Marketing
Efforts.---------m-mmmm e el e

* Resolution 97-11, Supporting Legislation to provide for the Conveyance of
isolated Tracts of State Land to Boroughs and Unified Municipalities.

* Resolution 97-12, Urging Governor Knowles and the Legislature of the State
of Alaska to Support the Earliest Possible Development of an Economically
Viable Alaskan North Slope Gas Export Project.

m Resolution 97-14, Requesting the Governor, Legislature, and the Alaska
State Department of Natural Resources to Continue Adjudication of Water
Rights, Continue as the Custodian of the Program, and to Continue
Maintenance ofthe Historical Water Rignts Data Base.

* Resolution 97-15, Supporting Changes to the Power Cost Equalization
Program.

Member of the National League of Cities and the National Association of Counties



January 22,1997
Page two

* Resolution 97-15, Supporting Changes to the Power Cost Equalization

Program.
 Resolution 97-17, Urging Full Support of the Alaska Marine Highway

Operation and Continued Progress Toward Construction of the Ocean Class
Vessel.

* Resolution 97-18, Urging the State of Alaska to Develop a State Highway
System.
| hope we can count on your support on these issues; | assure you that members

of the Alaska Municipal League are ready to help in any way we can. If you
have questions, you may contact me directly at 364-2154 or through the Alaska

Municipal League at 586-1325.

Thank you.

Sincerely,

President

Enclosure as stated

Oct res statelegisl
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Alula Flibcrtrt Development Fouodtdon, Inc.

Rep. Bill Hudson February 6. 1998
State Capitol Room 108
Juneau, Alaska 99801-1182

Dear Rep. Hudson,

The Alaska Seafood Marketing Institute’s activities have directly resulted in millions of dollars
of sales of Alaska salmon and other seafoood that probably would not otherwise have taken place.

ASMI’s programs open doors into seafood markets that many individual companies could not
gain access to on their own.

For example: / >MI was a key player in gaining a contract with the USDA to purchase $14
million worth of salmon products including nuggets and pouches for the school lunch program. ASMJ
single-handedly negotiated deals with several major hotel chains including Hilton, Hyatt and Westin,
to serve Alaska seafood in their hotel restaurants throughout the country.

They also have negotiated similar deals with large restaurant chains like Skipper’s. This kind
of grand-scale market development can only be accomplished by an organization like ASMI that
represents the whole industry and the interests of the citizens of Alaska, who are owners and stewards
of the fish.

ASMI has held training seminars for top executive chefs at the Culinary Institute of America,
and for three years has been training the nation’s domestic chefs with their “Fishermen in the Stores™
program. These efforts have eased Alaska salmon over one major hurdle: lots of people would cat
more salmon if. they just knew how to cook it.

ASMII’s international market development efforts have increased expons to Europe and Asia,
and most recently opened doors into markets in Spain, Tai .van and China.

Most importantly, ASMI has established a presence for Alaska seafood in the highly
competitive world market. Without ASMI’s efforts in this regard, producers of Alaska seafood would
find it exceedingly difficult to gain visibility for their own products, and would be competing against

each other for space in the world’s grocery stores.
I urge you most strongly to fully fund the Alaska Seafood Marketing Institute, and to extend

the 1% salmon assessment for salmon marketing. Failure to extend the assessment will only provide
a greater opportunity for our competititors to wallop us on the market.

Chris Mitchell
Executive Director

900 Wen Filth Avenue. Suite 400. Anchorage, AJmkn 99501 (907) 276-7315 FAX (907) 271-34SO
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Representative Bill Hudson
State Capitol Room 108
Juneau, AK, 99801-1182

Dear Representative Hudson,

| am writin concermnP the importance of the contributions given to the Alaskan
Seafood Industry by Alaska Seafood Marketm?_lnsntute (ASMI). We at Alaska
Marine Trucking recognize the value of marketing. Wc feel the ASMI effort
accomplishes goals vital to the development of new seafood commodities, along with
continued support of well established seafood standards. Asyou know the seafood
industry in Alaska has seen a great many changes in the effort to remain
competitive in a world market that is driven by complex eguatlons. The seafood
md_ustry, along with the Industries that support them, need the help of ASMI to
define the potential direction of consumer need, which in hand allows ti» tlw

opportunity to focus our energy in the proper direction.

Representative Hudson, please feel free to forward this letter to whomever you feel
needs to recoc};mze the importance of ASMI as a vital marketing gauge in one of
Alaska’s most important economic basis.

Sincerely, * A
s"'Ujgc+v*

Kevin Anderson
General Munager
Alaska Marine Trucking



January 27, 1997 W|\|/|’]N 31 %37

Dear Representative Hudson:

On behalf of the .Alaska Seafood Marketing Institute. | extend to you our best wishes for a
productive 20th session. We hope you enjoy the Alaska seafood samples enclosed, and
that you take a few minutes to read the information provided to you about ASMI and the

Alaska seafood industry.

The successful marketing of .Alaska seafood in the United States is crucial to the economy
of this state. The harvesting and processing of seafood is the number one private employer
in Alaska, and contributes approximately S1.3 billion to the .Alaska economy each year.
Not only do the state’s small coastal communities benefit from seafood harvesting and
processing, but it is also a S100 million industry in Anchorage. In addition to*wrvesting,
processing, transportation and agency support. .Anchorage is home to more fliers than
any other area in the state.

The seafood industry (harvester and shore-based processor assessments) supports ASMI’s
marketing in the United States. Last year, the harvesters contributed S4.8 million and the
processors contributed S3 2 million. ASMI’s overseas marketing is funded by-a federal
grant of S3.9 million from the federal government. This grant was leveraged by.a General
Fund cash match from the state. A fact sheet on our export program is enclosed for your
information, and we’ve also included a copy ot'XfarketLine. which is our version of ASMI
101. We hope you'll find both helpful in understanding our relationship with the state.

As the newly appointed chairman, | look forward to meeting you. Again, bestjwishes for a
productive session. Please call me or .Art Scheunemann. ASMI’s Executive Director, if
you have any questions about our marketing programs or ASMI itself.

Alaska Seafood Marketing institute

cc ASMI Board 111-1 West 8th Street. Room 100
Art Scheunemann, Executive Director ""Juneau. Alaska 99801-1805

Tel: (9078 465-5560

U InAlaska: 1-800-478-2903

Fax: (907) 465-5572
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5434 Shaune Dr. 8-B Juneau, AK 99801 (907)780-5111

8 Feb 98
To: Rep.. Bill Hudson

Fm: Dick Hand

Dear Bill:

I am u/riting this letter in support of ASMI. Currently
I am aware that HB 73 is under attack so that ASMI mav not
get it's IX funding.

ASMI is many things to many people. In todays market
place the price and volume of Alaska fish 13 under attack as

we have not seen before. To stop funding of our single best
advocate for the seafood industry would be auicidal.
Thank you for your support and time on this Dbill.

Best regards

Dick Hand

cc: Barbara Belknap

.01



PROM

LRKE |

PEN AIR

a k e n P E N I N S U L A Al RLI NTE S

February 17, 1597

House Special Committee on Fisheries
ATTN: Sponsor Representative Bill Hudson

Re: House Bill 73-1% renewal to 2003

Dear Rep. Hudson:

As a fisherman in Bristol Bay for the last 30 yean and with all of our immediate
and extended family involved in both the salmon fishery and herring fishery, 1(we) have
real concern regarding our future.

l.ike any other industry we must market aggressively if w* are to protect the Alaska
industry from encroachment by every other protein source, especially farmed salmon.

Marketing is mostly a long term effortand results come only as we are consistent
and aggressive, industry wide, in presenting our products.

Over the last three years ASM1 has become an exceptional organization in the
marketing arena. ASMI his a marketing plan and works the plan very aggressively.

On behalfofthe many members of my family who are fishers in Bristol Bay and on
behalf of many fishers in the "Lake Country” who may never contact you. lurge you to
support H.B. #73. Please allow us as an industry to do what the Legislature must

eventually expect of every other industry in the state. Assess ourselves 1% to market and
promote the well being of the Alaska Seafood Industry.

Thank you for your consideration of my voice vote.

Sincerely,

iCA

David Wilder

3323 C.y Click » ?«it Al»«oith Aloito 99653 « flooe/hrr 1»07) 781-2 228
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October 2, 1996

Representative Alan Austerman
Alaska State Legislature
State Capitol (MS 3100)
Juneau, AK 99801-1182

Dear Representative Austerman:

The Southwest Alaska Municipal Conference (SWAMC) is a regional membership
organization representing over 130 member communities and businesses in Southwest
Alaska. We are concerned about many issues, including economic development, fisheries
management, tourism, transportation, small business development, education, and
provision of adequate services to the communities in our region.

Our mission is to advance the collective interests of Southwest Alaska people, businesses,
and communities and help promote economic opportunities to improve the quality of life
and influence long-term, responsible development. During our 1996 Fall Meeting in
Dillingham the enclosed resolutions concerning key statewide and regional issues were

passed.
Here is the list of resolutions and their subject matter, with complete copies enclosed:
RESOLUTION 96-15 A resolution regarding the use of lands on Adak

RESOLUTION 96-16 A resolution supporting changes to the Power Cost Equalization
Program.

RESOLUTION 96-17 A resolution urging the adoption of the "Safe Communities"” Program
and urging support of revenue sharing programs for municipalities.

RESOLUTION 96-18 A resolution in support of full funding for the University of Alaska for
Fiscal Year 1998.

RESOLUTION 96-19 A resolution urging full support of the Alaska Marine Highway
operation and continues progress toward the construction of the

ocean class vessel.
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RESOLUTION 96-20

RESOLUTION 96-21

RESOLUTION 96-22

RESOLUTION 96-23

RESOLUTION 96-24

RESOLUTION 96-25

A resolution urging full support for the Alaska Regional Development
Organization (ARDOR) Program.

A resolution urging legislative action on a solution for Title 47.

A resolution supporting the State of Alaska state waters cod fishing
program.

A resolution requesting the development of a Southwest Alaska
Regional Transportation Plan.

A resolution urging the State of Alaska to develop a State Highway
System.

A resolution urging the State of Alaska to increase salmon marketing
efforts.

We encourage you to give these issues serious consideration. The economies and health
of rural and urban Alaska are interdependent. A strong, healthy, rural Alaska means a
strong, healthy Alaska statewide. Thank you for consideration of our views. Should you
have any questions about these resolutions, please contact me at 562-7380. We look

forward to working with you in the future.

Enclosures

Sincerely,
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TO Box 1409
Dillingham, Ak. 99576
907-842-1853
fax # 907*842-1355

February 9.1997

Representative Bill Hudson

Alaska State Legislature

State Capitol

Juneau, Ak. 99801-1182 via fax @465-2273

Dear Representative Hudson:

Thank you for introducing HB 73 that would exlead the 1% assessment for marketing
programs initiated by the Alaska Seafood Marketing Institute. Governor Tony Knowles
appointed me to the board of directors of ASMI in October 1996. The two meetings I’ve
attended since appointed has dcady shown me the importance of marketing Alaska salmon-
Alaska’s wild salmon is facing very stiff competition with fanned salmon in domestic as
wdl as worid-wide markets. Wc must continue our efforts to keep the market share we
currently have and strive to increase our salmon markea both domestically apd

internationally.

I have been a commercial drift fisherpcrsoa in Bristol Bay for the past 20 years. We ate
experiencing declining salmon prices which is directly attributed to the influx of fanned
salmon. The days of oar wild salmon selling itself is no longer. We must continue to
design maik’-ung programs to help us compete in this rapidly evolving market place.

The Alaska Seafood Marketing Institute is the marketing agency datneeds to represent
fisherpersoos in the Stale of Alaska. ASMI needs fishermen’s support as well as the
State's. The State of Alaska needs to support the salmon industry by continuing to
provide the 20% match that ASMI needs to receive the US Dept, of Agriculture’s export
grant. Without the 1% fisher assessment and the State of Alaska’s match ASMI's
marketing efforts would be sharply curtailed.

In the Bristol Bay region most fisherpersoas fed that the 1% assessment hdps them very
little since it can only be used for promoting and increasing domestic markets. Bristol Bay
contributes dose to 37% of the entire assessment and thrir product is sold primarily in
Japan. Realizing any benefit o f the 1% assessment is not forthcoming. 1fyon can add into
HB 73 the change in the wording that would allow the i% assessmentto be used nationally
as wdl as internationally many fishermen vronid support the continuation of if.

Alaska’s salmon industry ISvital to Alaska’s economy. We are the largest employer in jhc
Stale and provide revenue &om the raw fish tax that pays for all aspects of the State
government. In order for the salmon industry to continue to play such a vital role in ALjska
we mustall continue to support and promote the marketing ol the product.
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Again | would like to ask what you can do to emphasize the need for
matching funds from the State to increase the ASMI Budget. What
ASM! has accomplished with such a small budget is a miracle, but
miracles don't last forever. The State of Alaska really needs to
focus its attention on what can be done for the survival of our
fisheries.

Thank you for your dedicated hard work that you are doing in Juneau
and your support for House B ill No. 73.

Sincerely,

Cecelia A. Angaoan
ASMI Board Member



