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F A X :

To: Annette Kreitzer From: Mary Ann Pease
Fax: 907-465-3810 Pages: 2
Phone: 907-465-2095 Date: April 20,1998
Re: SB No. 355 CC:

NOTES: T hese  are the proposed change s that Aurora Power would 
like to s e e  on S B  No. 3 5 5 . I would like to d iscu ss  the se  ch ange s with 
you. 

Mary Ann

NOTICE OF CONFIDENTIALITY: THIS TRANSMISSION IS INTENDED ONLY FOR THE USE OF THE 
INDIVIDUAL OR ENTITY TO WHICH IT IS ADDRESSED AND MAY CONTAIN INFORMATION THAT IS 
PRIVILEGED AND CONFIDENTIAL. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED 
RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISCLOSURE, DISTRIBUTION OR COPYING OF THIS 
INFORMATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR. 
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE, AND THEREAFTER DESTROY THE TRANSMITTED 
COPY. THANK YOU.
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SEN A TE B IL L  NO. 355

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TW ENTIETH LEGISLATURE-SECOND SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

lulroductd: 4/14/98
Rtfcrrtd: Labor and Commerce, Judiciary

A B IL L  

F O R  AN A C T  E N TITL ED

1 “ An A ct re la tin g  to  the  provision o f electric u tility  service.”

2 B E IT  E N A C T E D  BY T H E  L E G ISL A T U R E  O F T H E  STA TE O F  A LA SK A :

3 *Section 1. AS 42.05.221 is amended by adding a new subsection to read:

4 (g) In-erdof-to facilitate the establishment o f pilot programs -pri^-te full

5 retail competition, electric utilities, power marketers, resellers and

6 aggregators may request the Commission to issue orders necessary to enable

7 the providing entity the use o f  the transmission and distribution facilities o f  aj i  ' 4 ^

8 electric utility for the provision o f  retail electric service in thr. Anchorage area, i f  '’- " h  ‘
■uft.0  .« 7 7  ftr e<xl> rvi(t o f "  3 0  Vb u r u i

9 The commission shall issue the. orders requested w ithin) & d lys after receiving the

10 request. A request under this subsection may include a requc it for interim

11 refundable tariffs for distribution access services.

SB0355A SB 35S
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• Anchorage, A laska 99519-6300 • Phone: 907 -762 -4790

F A C S IM IL E :
T E L E C O P Y  T R A N S M I T T A L  S H E E T  (9 0 7 ) 7 6 2 -4 6 8 8

Tbe  m a te ria l tran sm itted  and  communicated here in  ("c om m un ic a tio n " ) is in tended o n ly  f o r  the use 
o f  the in d iv id u a l o r  en tity  to w h ich it is add ressed , and  m ay  con ta in  in fo rm a t io n  th a t is a tto rn ey  
p r iv ile g ed , c on fid en tia l and  exem pt fr o m  d isc lo su re  u n d e r app licab le  law . I f  the re a d e r  o f  this 
com m un ication  is no t the in tended recip ien t, o r  the employee o r  agent responsib le  f o r  d e liv e rin g  th is 
c om m un ica tion  to  the in tended rec ip ien t, y ou  a re  he reby  n o tified  th a t an y  d issem ina tion , 
d is t r ib u tio n  o r  copy ing  o f  this com m un ica tion  is s tr ic t ly  p roh ib ited . I f  y o u  have  rece ived ichis 
com m un ication  in e r r o r , p lease n o tify  us im m ediate ly  by  te lephone and  re tu rn  the o r ig in a l m essage 
to  us a t the above  add ress v ia  the U .S . P o s ta l Serv ice . T h a n k  you .



EUGENE N. BJORNSTAD, P.E. 
General Manager

Re: Q uestions and A nsw ers — Competition

Dear Senator Lem an:

A nsw ering frequently asked questions set out below  m ay help explain w hy Chugach feels 
so strongly that the tim e is right for custom er choice.

Should the APU C be given explicit statutory authority to allow competition?

N o. Because com petition is already perm itted under A laska statutes w ithout any prior 
permission, authorizing the Commission to "allow competition" would actually be a  step Ibackwards 
and away from  custom er choice. The legislature does not need to authorize the C om m ission to  allow 
com petition because under the structure the legislature has already established, there are currently 
very few  lim its on com petition. Indeed, it could be dangerous to propose changes w hich allow  
opponents o f  custom er choice to argue that competition is or has been limited. However, there may 
be som e benefit to clarifying statutes to  reaffirm the existing state o f  the law  that there ;is no lim it 
to com petition except as clearly stated in state statutes. I t also m ay be useful to am end statutes to 
clarify procedures and policies which w ill guide regulators and facilitate the developm ent o f  
com petition. This is w hy Chugach*s efforts a» directed prim arily tow ard expediting the 
establishm ent o f  a  rate for access over another utilil ’’s system.

The legislature is in  charge o f  establishing the broad policies o f  the state w hich govern the 
activities o f  regulatory agencies. Pursuant to existing state statutes there are few  constraints on 
com petition. The m ain force constraining com petition is force o f  habit. The legislature has 
established the framework for the operations o f  utilities in this state. Notably, the legislature has not 
stated a  general policy o f  lim iting competition. The general rule o f  law  is tha t com petition is 
permitted unless the legislature clearly articulates and affirmatively expresses a public policy to limit 
it. In the absence o f  such a  clear articulation o f  public policy to lim it com petition, neither the 
Com m ission nor anyone else can lim it competition.

5601 M innesota Drive • RO. Box 196300 • A nchorage, Alaska 99519-6300 
Phone 907-563-7494 • FAX 907-562-0027
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W hen one examines the specific authority the legislature has given i d  the A PU C, one finds 
that they support com petition. Pursuant to A.S. 42.05.221(d) the Public U tilities Com m ission 
currently has only one specific authority to  prevent competition. The A PU C m ay take appropriate 
action to elim inate  competition where competition is occurring but is no t in  the public interest. In 
addition, A .S .42.05.311 now  requires electric utilities to perm it another public u tility  to  use their 
transm ission and distribution facilities for a reasonable compensation.

O f  course, the Com m ission has very potent authority in other areas w hich w ill im pact the 
development o f  competition. In particular, the APUC has broad authority to set the rales, term s and 
conditions o f  access services over a utility’s system. This authority allow s the Com m ission 
sufficient control over how  competition unfolds to ensure that the public interest is served. W here 
necessary, the Comm ission can limit competition through an appropriate proceeding pursuant to  A.S. 
42.05.221(d). The statutes are adequate as they are because they do not, except in  lim ited 
circum stances, prevent com petition but they allow ample authority for the Com m ission to  protect 
the public interest.

What Is the major difference between electric utilities in Alaska talcing into account both urban and  
rural areas as compared to the lower 49 slates?

Unquestionably, the m ain difference is that many utilities in A laska are not connected to  a 
grid. From  the standpoint o f  the development o f  competition, this means that com petition for 
isolated rural com m unities w ill come from  self-generation and cogeneration as it always has. The 
R ailbelt, on the other hand, looks m uch like the low er 48 states. In  the Railbelt, where several 
systems have developed to be quite well interconnected, com petition already exists not only in  the 
form o f  self-generation and cogeneration but also from independent pow er producers. Com petition 
has been occurring at the wholesale level for at least a decade. The last bastion o f  non-com petition 
is a t the retail level w ithin traditional service territories. This w ill involve both central station 
providers and pow er marketers (load aggregators) which claim  to be exem pt from  regulatory 
oversight and are already becom ing active.

I f  the ultimate goal is to lower consumer prices fo r  electricity, it is true that deregulation and  
competition will be the method?

C ertain ly  the experience in the airline, natural gas, telephone, and other industries has 
demonstrated com petition is the surest route to savings. It is perhaps the greatest (and m ost painful) 
lesson o f  our century that competition generally is the m ost efficient and wealth producing economic 
structure. O ne need only look to the old Soviet Union for evidence that the old collectivist, planned 
structures have failed. M ost o f  the rest o f  the world is busy rem oving the heavily regulated 
structures w hich have failed to produce highest value for consumers. Indeed, m any econom ists 
believe tha t a  significant portion o f  the recent economic grr vvth o f  the U nited States and other
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econom ies has resulted from  the efficiency gains from  reduced regulation and increased use o f  
com petition in  lieu o f  older forms o f  regulation.

How should the state assure that residential consumers reap the same benefits as large commercial 
customers and  how do we solve the rural/urban problems?

A gain, experience in the airline, natural gas, telephone, and other industries has demonstrated 
that w here com petition  is allow ed to o p e ra te  fo r  a il levels o f  custom ers, even sm all custom ers 
benefit from  greater choice and com petition among service providers. I t  is a m yth that cherry 
picking causes harm  to smaller customers so long as all customers are free to choose. A ny provider 
who tries to load costs onto small customers will find load aggregators forming them  into "cherries” 
(larger aggregated loads) to be picked. Chugach will enjoy competing against a  utility w hich thinks 
it can load costs onto its small customers.

Rural areas may not be large enough to sustain competition for central station pow er but they 
are now  and w ill continue to be exposed to increasing com petition from  self-generation and 
cogeneration as those technologies become more efficient. N othing has changed legally in  this 
regard although technological changes are resulting in  greater competition. D evelopm ent o f  
com petition in  the Railbelt will not affect rural consumers. Rural competition will certainly present 
different issues for consideration. In  any particular situation, the potential benefits and detrim ents 
o f  com petition should be evaluated. This is why Chugach was willing last year to support legislation 
providing fo r p rio r review  by the Alaska Public U tilities Comm ission o f  com petition in  sm aller 
com m unities i f  this v/as their wish. Currently these communities do not have this protection and 
m ust apply to the Com m ission for protection under A .S. 42.05.221(d).

Can the state control the level o f  "cherry picking or cream skimming " and accomplish Increased 
competition a t the same time without eliminating competition?

The best way to ensure that "cherry picking" does not harm the little guy is to make sure the 
sm all custom er has a  choice. G enerally speaking, government has a hard tim e when it tries to 
directly control, direct or plan com merce. W e believe it is best for governm ent to  im plem ent a 
structure w ith  good incentives built in and allow it to run w ithout direct intervention. I f  all 
customers are given the ability to choose their suppliers, the pressures o f  the competitive market will 
provide strong incentives for the suppliers not to abuse one group o f  customers by pushing costs onto 
them.

How should the practice o f  "cherry picking or cream skimming" be defined?

“Cherry picking or cream skimming" is used when a seller is unsuccessful in  com peting w ith 
another seller and loses a load o r is afraid it w ill be unsuccessful. Usually, it  is a  term  reserved for 
large and painful losses and is used most frequently when the unsuccessful seller w ants the



04/20/98 MON 12:42 FAX 907 762 4688 CEA LEGAL DEPT. @005

Senator Loren Lem an 
A pril 20, 1998 
Page 4

governm ent to  protect them  from  having to compete. A nother v iew  o f  a  "cherry" is a  custom er 
which has been unfairly burdened by a monopoly and can’t w ait to have a  choice. A nother “cherry” 
is a group o f  formerly ignored and abused customers w ho (when not prevented by their governm ent 
from choosing) are a ggregated into a  large enough load that they can no longer be ignored. In  short, 
cherry picking or cream skimming is merely a negative term used by fearfiil com petitors to  describe 
how  and why they w ill lose customers to  a  provider w hich can better m eet custom er needs.

When electrical service areas overlap how do we preserve competition without duplication ofcapital 
investments?

A .S . 42.05.221(d) addresses this by em powering the Com m ission to  prevent com petition 
w hen it finds that it is not in the public in terest This statute specifically provides for the elimination 
o f  duplication o f  plant. 3 AAC 52.110 c t  seq. contains regulations providing procedures for quickly 
resolving disputes over allocation o f  facilities and services between competing electric utilities. The 
boundary settlem ent agreement between Chugach and M L& P divides service territories to  prevent 
duplication o f  distribution plant. A.S. 42.05.311 requires utilities to  provide access over existing 
facilities. A s you  can see, the statutes are in fairly good shape.

I hope these  answ ers help you to develop your understanding o f  these m atters o f  great public 
im portance. C hugach greatly appreciates your w illingness to grapple w ith these issues. I truly 
believe that the public will be well served by leaders such as you taking a stand to  pro tect the rights 
o f  custom ers to  choose and have com petition for their business.

Sincerely,

G eneral M anager
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Executive Summary

Policymakers and regulators are engaged in an ongoing debate about introducing 
custom er choice in electric service. The m ost comprehensive legislative proposals envision a 
m arket in which all custom ers could choose their electricity suppliers. Electric utilities would no 
longer have monopoly rights to sell electricity to particular groups o f  customers. Instead, they 
would becom e transporters o f  electricity, and they could also compete in the generation 
m arketplace. The price o f  the electricity would no longer be regulated, although the price o f  
transportation still w ould be.

D uring the past two decades, numerous industries with many economic similarities to 
electricity have already undergone price and entry deregulation in at least part o f  the industry.
The m ost significant include natural gas, telecommunications, airlines, trucking, and railroads. 
Like electricity, these are “network” industries. Suppliers and customers are connected via a 
network o f  pipes, wires, air routes, roads, or rails, and the decisions o f  one network user can 
affect the ability o f  others to use the netw ork.1 The experience o f  these five industries can 
therefore serve as a guide in the debate over custom er choice in electricity.2 A  review  o f  the 
evidence reveals several broad conclusions about the effects o f  deregulation, and each 
conclusion carries with it a policy implication.

' Because of this fact, analysis of these five industries is more relevant to the electricity debate than that of 
nonnetwork industries that were deregulated at similar times, such as oil production, stock brokerage, or savings and 
loans.

2 We are hardly the first to notice the similarities between electricity and other deregulated Industries. In August 
1996, the National Regulatory Research Institute released a report whose substantive flndlngSi largely agree with 
ours (Costello and Granicre 1996).



Summary of Trends Following Regulatory Change

industry
% Real price reduction after... 
2 years 5 years 10 years

Annual value 
of consumer 
benefits due to 
deregulation

Gas 10-38%
(1984-86)

23-45%
(1984-89)

27-57%
(1984-94)

N A *

Long Distance 
Telecom

5-16%
(1984-86)

23-41%
(1984-89)

40-47%
(1984-94)

$5 billion

Airlines 13%
(1977-79)

12%
(1977-82)

29%
(1977-87)

$19.4 billion

Trucking N.A.” 3-17%
(1980-85)

28-58%*”
(1977-87)

$19.6 billion

Railroads 4%
(1980-82)

20%
(1980-85)

44%
(1980-90)

$9.10 billion

Note: All figures are real, in S I995. Consumer benefit figures in the last column measure total 
consumer benefits, including both price reductions and changes in service quality.

Source: For price reductions, see Appendix and/or text ofstudy fo r  data. Consumer benefit 
figures are from  Crandall (1991), Morrison arid Winston (1995), and Winston et. al. (1990).

N.A*: For natural gas, no controlled studies quantify the separate effect o f  deregulation on gas 
prices. W inston (1993, 1274-75) speculates that the consumer benefits exceeded econom ists’ 
prederegulation predictions, which were in the range o f $2-4 billion in 1995 dollars. I f  gas prices 
had remained at 1984 levels, consumers would have paid $50-60 billion more for gas in 1995.

N.A.**; For trucking, no studies have documented the effects for the first couple o f years.

***No trucking figure is available for 1980-90; figure quoted is for 1977-87, from Corsi (1994). 
Because regulation made it difficult to cut trucking rates, the bulk o f  these rate reductions 
occurred after 1980.

2



• F inding: D eregu la tion  an d  custom er choice low er prices.

In each o f  the five industries, prices paid by customers fell significantly as a result o f 
deregulatory reforms. W ithin the first two years o f deregulation, prices had fallen by 4-15 
percent, and som etim es more for certain groups of customers. W ithin 10 years, prices were at 
least 25 percent lower, and som etim es close to 50 percent lower. O f course, not all o f these 
changes were due to changes in the regulatory regime, but scholarly studies consistently show 
thai regulatory reform created billions o f dollars worth of consumer benefits. Consumers gained 
substantially— not just because o f  rate reductions, but also because of improvements in the 
quality of service. All broad consum er groups shared in the price reductions, though some 
benefited more than others.

Policy implication: Competition is desirable.

Policymakers concerned about consumers should open electric service to competition, 
deregulate rates, and promote consumer choice as quickly as possible.

•  F ind ing : D eregu la tion  and  custom er choice align service quality  w ith custom er desires.

The only declines in service quality attributable to deregulation or rcgularory reform 
occurred when regulation previously limited customer choice, forcing customers to pay premium 
prices for gold-plated service. Crucial social goals like airline safely, reliability o f  gas service, 
and reliability o f the telecom m unications network were maintained or improved by deregulation 
and custom er choice.

Policy im plication: Service quality is no excuse fo r  delay.

Concerns about reliability and other aspects o f  service quality arc reasons to expedite 
regulatory reform. Under deregulation, service quality choices will enable consumers to select 
the sen'iccs that best meet their needs.

• F inding: C onsum ers have experienced genuine benefits, not ju s t  reallocation  of costs 
am ong custom er classes.

Regulatory reform is not a zero sum game; it has generated genuine gains for consumers 
and society as a whole. It is possible to find narrowly defined groups o f custom ers in special 
circumstances who paid som ew hat higher prices after deregulation, but the gains to the vast 
majority o f consumers far outweighed the effects on these small groups.

Consum ers gained for two reasons. First, deregulation or regulatory reform aligned 
prices more closely with costs, leading to a more efficient use of resources by both firms and 
customers. Second, firms faced greater incentives to adopt cost-reducing or quality-enhancing 
innovations in Technology, m arketing, and business strategy, which often were not predicted 
beforehand.
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Policy implication.* Transition costs are no excuse fo r  delay.

Based on the experience in other industries, electricity regulatory reform should produce 
gains well in excess o f  the transition costs. Therefore, the presence o f  transition costs is no 
excuse fo r  delaying or avoiding reform.

• F inding: T he low er the  b a rr ie rs  to custom er choice, the g rea te r benefits custom ers 
receive.

Rates fell faster in parts o f  the market where regulators permitted greater custom er 
choice. In telecommunications, for example, long-distance rates fell faster in the interstate 
market than the intrastate market, because state regulators have been less tolerant o f  com petition 
and price cutting. Similarly in the airline industry, during the 1970s proponents m ade a powerful 
case for deregulation by showing that tickets were less expensive on the less heavily regulated 
intrastate routes o f Texas and California.

Policy im plication: Choice fo r  all customers fo r  all competitive services will provide the most 
benefits.

The best way to let all customers reap the benefits o f  competitive electric service is to let 
all customers choose their electricity suppliers. Policy proposals that deregulate only the 
wholesale electricity market, or allow o dy large customers to choose their suppliers, are thus 
inferior from  a consumer perspective. For similar reasons, stales that refuse to allow 
competition from  out-of-state suppliers do their own citizens a dissemce.

•  F inding: C om petitive m ark e ts  continue to evolve in response to consum er needs.

Although prices fell noticeably in response to deregulation, adjustment to the new, 
deregulated environm ent was far from immediate for incumbent firms. Regulation affects not 
just the structure o f  incentives facing a firm, but also its corporate culture— the shared 
assumptions about what types o f  activities generate business success. Regulation can change 
relatively quickly, but corporate culture often changes slowly, and so corporate strategics may 
also adjust slowly to the deregulated environment. For the five industries in this study, 
significant changes and adjustm ents are occurring even after 10 years. Benefits o f  regulatory 
reform continued to accrue long after the market was first opened.

Even if  some firms adjust quickly to the deregulated environment, that environm ent 
changes much more quickly than the regulated environment. The industries in this study did not 
move from a “monopoly equilibrium ” to a new “competitive equilibrium.” Rather, they m oved 
from a fairly stable regulated environm ent to an evolutionary environment in which com petitive 
rivalry continually forces producers to improve their performance. Since it is unlikely that firms 
will ever stop learning, and consumers are never satisfied with the status quo, a stable 
equilibrium is extremely unlikely.

The five industries in this study present a plethora o f examples o f  innovations that were 
not foreseen or planned beforehand. These include natural gas hubs, airline hub-and-spoke

A



systems, and a m ultitude o f  types o f  new services and customer-premises equipm ent in 
telecommunications. Such developments should give pause to anyone who claims to be able to 
predict either the likely or the optimal market structure.

Policy im plication : Open and competitive markets should he allowed to evolve.

Legislators and regulators should resist the temptation to elaborately p lan  either the 
structure o f  markets or the transition process. The temptation to overplan takes many forms, 
including mandates that power must be bought and sold through a central "POOLCO" and  
proposals that would restrict the range o f  contracts that generators can make with customers.

In any move toward greater reliance on markets, transition problems must be addressed. 
But the significant ones where government must p lay a role, such as those dealing with 
transition costs, involve the assignment or reassignment o f  property rights to various market 
participants. The proper role o f  policy is not to "design market mechanisms ” but to create and  
protect a fram ework o f  property rights that allows market institutions to evolve on their own.
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ATTITUDES TOWARDS COMPETITION IN  
THE ELECTRIC INDUSTRY 

I van Moore Research 
T e l : 2 7 8 - 4 6 0 0

Hello, my name is __________  and I’m calling for Ivan Moore Research, an
Anchorage marketing research firm. We are conducting an Anchorage area 
public opinion survey concerning your household's utility services that 
should take no more than a few minutes. Your opinions are important to us, 
and we'd really appreciate your participation. (PAUSE)

51. Is this a residential telephone?

IF "YES", CONTINUE...
IF "NO", TERMINATE...

52. I need to speak with the person in your household who pays your utility 
bills, or who makes decisions about utility services. Would that be you?

IF "YES", CONTINUE...
IF "NO", ASK FOR PERSON...

53. Do you pay your own electric bill or do you have a landlord that pays it 
for you?

IF "YES", THEN PROCEED...
IF "DON'T PAY ELECTRIC BILL/LANDLORD PAYS", THEN TERMINATE...

1. Which company provides your household with its electric service, Chugach 
Electric or ML+P?

FREQUENCY PERCENT

CHUGACH..........1016.............72. 6%
ML+P.............. 384............ 27.4%

OK, across the country, efforts are underway to allow individual customers 
to choose their electric provider. In Alaska, both the Legislature and
Public Utilities Commission are now reviewing this issue. I'd like to ask
you a few questions to see how you feel about this topic.

2. First, do you think that customers should have the right to choose which
company they buy their electric power from?

FREQUENCY PERCENT

YES...............1272............ 90.9%
NO..................76............. 5.4%

D O N ' T  K N O W ............5 2 ..................3 . 7 %

1



3. Do you think competition in the electric industry would result in lower 
electric prices?

FREQUENCY PERCENT

YES.............. 1032............73.7%
NO.................233............ 16.7%

DON’T KNOW........ 135............. 9.6%

4. Do you think competition in the electric industry would result in better 
services?

FREQUENCY PERCENT

YES.............. 1017............72.7%
NO.................247............17.7%

DON'T KNOW....... 135............ 9.7%

5. If you could get better services or lower prices from a different 
power provider, would you want to be able to sv/itch?

FREQUENCY PERCENT

YES.............. 1276............ 91.1%
NO..................80............. 5.7%

DON’T KNOW......... 44............. 3.2%

6. If a legislator were to vote in favor of allowing customers to choose 
their power supplier, would that make you feel more positive or more negative 
toward that legislator?

FREQUENCY PERCENT

MORE POSITIVE  904............ 64. 6%
MORE NEGATIVE......71............. 5.1%
NO DIFFERENCE.....425............ 30.3%

The following questions are for statistical purposes only.

7. In what year were you born?
FREQUENCY PERCENT

18-39.............445............ 31.8%
40-47.............332............ 23.7%
48-57.............327............ 23.4%
58+............... 296............ 21.2%

(Mean = 47.7 years)
(Median = 45.8 years)



8. Of the people currently living in your household, how many are children 
or adolescents aged 18 or under?

FREQUENCY PERCENT

None.............. 766............ 54 .7%
One............... 222............ 15.9%
Two............... 273............ 19.5%
Three or more 139............. 9.9%

(Mean = 0.89 children)

9. Are you married or single?
FREQUENCY PERCENT

MARRIED.......... 1079............ 77.1%
SINGLE............ 321............ 22.9%

10. GENDER...
FREQUENCY PERCENT

MALE...............700............ 50.0%
FEMALE............ 700............50.0%

Thankyou very much for your help. Goodbye.

THE FOLLOWING VARIABLE WAS RECORDED FROM THE VOTER LIST:

FREQUENCY PERCENT

House District 10. . ....100...... ..... 7.1%
House District 11.. ....100...... ..... 7.1%
House District 12. . ....100...... ..... 7.1%
House District 13. . ....100...... ..... 7.1%
House District 14 . . ....100...... ..... 7.1%
House District 15. . ....100...... ..... 7.1%
House District 16. . ....100...... ..... 7.1%
House District 17. . ....100......
House District 18. . ... .100...... ..... 7.1%
House District 19. . ....100...... ..... 7.1%
House District 20. . ....100...... ..... 7.1%
House District 21. . ....100...... ..... 7.1%
House District 22. . ....100...... ..... 7.1%
House District 23. . ....100...... ..... 7.1%

THE FOLLOWING VARIABLE WAS COMPUTED FROM THE PREVIOUS VARIABLE:

FREQUENCY PERCENT

Senate District E. . .. . .100.....
Senate District F. . .. . .200.....
Senate District G. . .. . .200..... ..... 14.3%
Senate District H. . .. ..200..... ..... 14.3%
Senate District I. . .. . .200..... ..... 14.3%
Senate District J. . .. . .200.....
Senate District K. . ....200.....
Senate District L. . ....100.....
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Testimony of Michael C. Dotten 
Shareholder, Heller, Ehrman, White & McAuliffe

Before the 
Senate Labor and Commerce Committee

Electric Power Competition In Alaska

Alaska Legislature

My name is Michael Dotten and I am a shareholder in the law firm of Heller, 

Ehrman, White & McAuliffe. For the last 20 years I have been involved in the 

electric power and natural gas industries, first as a regulator as an Assistant 

Attorney General assigned to the Idaho Public Utilities Commission and then, as 

lead rate counsel for Bonneville Power Administration, a large federally owned 

electric utility that sells 50 percent of the power in the Pacific Northwest and 

provides 80 percent of the region’s bulk transmission. For the last 15 years, I have 

been in private practice representing large consumers of natural gas and electricity, 

utilities, independent power producers, and cogenerators. I recently represented 

Columbia Steel Casting Co., Inc. as plaintiff in a successful Federal antitrust lawsuit 

against Portland General Electric Company, its incumbent electric utility on grounds 

that the utility unlawfully monopolized sales of electric power in Portland, Oregon.
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Portland General filed a Petition for Certiorari with the United States Supreme 

Court and we await a decision by the Supreme Court as to whether it will grant 

review.

My practice has included work in 16 states. Many of those states today 

permit competition in the sale of electric power in one manner or another. Electric 

power service consists of three parts: generation (or power), transmission (to move 

electric power to load centers at high voltage) and distribution (lines that take power 

from high voltage to stepped down voltage and then over wires to businesses and 

homes). In the west, the states of California, Nevada, Oregon, Washington, and 

Montana all have fairly extensive state-wide or pilot programs offering customers a 

choice in their electric power suppliers. Distribution utilities remain monopolies, 

but there is competition to provide electric power to all classes of consumers, and 

prices are dropping.

In other words, Alaska would not be alone in providing its consumers with a 

choice in allowing competitive access to electric power suppliers. If Alaska fails to 

do so, however, it will handicap itself from attracting new industry.
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I come before you today to describe why I believe current Alaska law not 

only permits, but mandates competition in the sale of electric power. I am also here 

to reassure you that Alaska law permits the Alaska Public Utilities Commission to 

create monopoly electric power distribution territories where it concludes 

duplication of facilities would be harmful to the public interest.

Free enterprise is the foundation of our country’s economic pliilosophy. In 

the words of the United States Supreme Court, “antitrust laws are the magna carta 

of free enterprise. They are as important to the preservation of economic freedom 

and our free-enterprise system as the Bill of Rights is to our fundamental personal 

freedoms.” [US v. Topco, 405 US 596,610 (1972)].

Despite this country’s historical commitment to free enterprise, the belief 

arose that some utilities are natural monopolies. Because of the tremendous capital 

investment that some utility systems require, and technological barriers to entry, it 

made no sense to have companies compete. Instead, some (but not all) states 

granted utilities a protected monopoly in return for regulated rates and services. 

However, as described below, this right to monopolize is not absolute and 

unfettered. The federal courts have increasingly held that, even in industries where 

monopolization has historically been permitted, as competition becomes

3
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technologically and economically feasible, monopolization may become unlawful.

In those circumstances the Courts will take a harder look at whether monopolization 

is sanctioned by the state.

Given the importance of the antitrust laws in preserving free enterprise, it is 

not surprising that the courts in this country that apply and interpret the antitrust 

laws are reluctant to create exceptions to those laws. The Court of Appeals for the 

Ninth Circuit (the Circuit in which Alaska is located) has held that immunity from 

the antitrust laws is “disfavored, much as are repeals [of the antitrust laws] by 

implication because of Congress’s ‘overarching and fundamental policies’ 

protecting competition.” Columbia Steel Casting Co., Inc. v. Portland General 

Electric Company, 111 F.3d 1427, 1436 1 This rule applies even in the electric 

power industry which many people previously consider to be a “natural monopoly ”

As this body is aware, electric power is gradually undergoing the same 

deregulation and is subject to the same competitive forces that have reduced 

consumer costs in the airline, telecommunications, natural gas, railroad and trucking

1 The Ninth Circuit cited for these fundamental propositions the cases FTC  v. Ticor Title 
Ins. Co., 504 U.S. 621, 636 (1992) and City o f  Lafayette v. Louisiana Power & Light Co., 435 
U.S. 389, 398-99 (1978).
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industries. As with many industries, the Federal courts are being used as vehicles 

by frustrated consumers to obtain competitive pricing from electric utility suppliers. 

To ward off these challenges to their monopolization and to defend themselves 

against claims for monopoly pricing, electric utilities seek to use a variety of 

exceptions to the normal application of the antitrust laws. Despite the courts’ 

general reluctance to permit exceptions to the antitrust laws, some exceptions have 

arisen. One of those exceptions, called “the state action doctrine,” arose, not from 

statutes, but from Federal court holdings. In the 1943 case of Parker v. Brown,2 the 

Supreme Court determined that the antitrust laws were never intended to interfere 

with states implementing state policy. The Court recognized that states must have 

latitude to formulate regulatory policies that may be inherently anticompetitive. 

Accordingly, the Court ruled in Parker v. Brown that the states acting in their 

sovereign capacity are immune from the antitrust laws.

Subsequent decisions extended that immunity to private parties acting 

pursuant to expressly established state regulatory policies. Those decisions 

developed a test for state action immunity that balances state sovereignty against the 

judicial policy against implied immunities to the antitrust laws. That test was

2 317 U.S. 341 (1943).
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formally articulated in the case of California Reta il Liquor Dealers Association v. 

M idcal Aluminum, Inc. ( “M idca l”)  445 U.S. 97 (1980). That decision holds that 

anticompetitive conduct is not immune from the antitrust laws unless that conduct is 

“clearly articulated and affirmatively expressed as state policy” to displace 

competition with regulation and “second, the policy must be actively supervised by 

the State itself.” Midcal, 445 U.S. at 105. In other words, the state legislature 

acting in its sovereign capacity may sanction certain anticompetitive conduct on the 

part of state officials or private actors, but that sanction must be unmistakable. It 

cannot be implied in the statutes, nor can it arise de facto from the inaction of 

administrative agencies.

Even though municipalities are arms of the state, the Supreme Court has held 

that “before a municipality will be entitled to the protection of the state action 

exemption from the antitrust laws, it must demonstrate that it is engaging in the 

challenged activity pursuant to a clearly expressed state policy.” Town of Hallie  v. 

City ofEau Claire, 471 U.S. 34 (1985).

The question for the Legislature, in light of this background is: to what extent 

does Alaska law clearly articulate and affirmatively express a policy to displace 

competition for retail sales of electric energy with regulation? The answer makes

6



HELLER EHRMAN WHITE & MCAULIFFE
A T T O R N E Y S

engineering, economic and policy sense and is based on a straightforward reading of 

Alaska law. AS 42.05.221 (d) reads as follows:

In an area where the commission determines that two or more public 
utilities are competing to furnish identical utility service and that this 
competition is not in the public interest, the commission shall take 
appropriate action to eliminate the competition and any undesirable 
duplication of facilities. This appropriate action may include, but is not 
limited to, ordering the competing utilities to enter into a contract that, 
among other tilings, would:

(1) delineate the service area boundaries in each of those areas 
of competition;

(2) eliminate existing duplication and paralleling to the fullest 
reasonable extent;

(3) preclude future duplication and paralleling;.. . .

Note that the foregoing approach does not “clearly articulate and 

affirmatively express” Alaska’s intent to permit monopolization of electric power 

sales. It merely evidences the state’s intent (after appropriate findings are made) to 

eliminate duplication and paralleling of distribution (and potentially transmission) 

facilities--the only facilities that could be “parallel.”

Even if it can be said that a state public utility commission acquiesced in a 

utility’s maintenance of monopoly electric sales, that is not sufficient to insulate the 

utility from private antitrust liability to consumers who seek access to competitive
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markets. Federal Courts are willing to view antitrust immunity through the lens of 

an evolving technological and economic world. A monopoly insulated from liability 

when competition is technologically or economically impractical may find itself 

unprotected when competition becomes feasible. I offer the following real-world 

examples:

Do you recall the days when we all dialed our calls over black rotary 

telephones owned by the local exchange company? The local exchange companies 

claimed (correctly for years) that permitting phones produced by others to be 

connected to their lines would disrupt service. They claimed that the phone system 

needed to be a seamless web to assure adequate service. Gradually, however, 

alternative telephone handset and equipment providers convinced tire federal courts 

and regulatory bodies that they could supply telephones that would be perfectly 

compatible with the local exchange companies’ wires and switches.

Later, in the case of M C I Communications Corp. v. A T& T Co., 708 F.2d 

1081 (7tli Cir.) cert, denied, 464 U.S. 891 (1983) and its progeny, the Federal 

courts concluded AT&T had misused its essential facility to eliminate competition, 

that long distance service did not need to be part of a vertically integrated monopoly 

and the Court ordered the breakup of AT&T. Today, we are seeing competition for

8
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dial tone service. Why? Because each of these steps in breaking up a vertically- 

integrated monopoly became feasible from a technological and economic 

perspective. The Federal courts merely applied antitrust law to assure that 

monopolies were not needlessly perpetuated.

We have seen the beginnings of this evolution in the electric power industry 

as well. In Cantor v. Detroit Edison Company, 428 U.S. 579 (1976) the United 

States Supreme Court held that Detroit Edison was not insulated from antitrust 

liability for canying out a program that allowed consumers to receive free 

replacement light bulbs from the utility. Suit was filed by a drug store owner who 

complained that the program constituted an unprotected restraint of trade. The 

Supreme Court found that the utility was not insulated under the state action 

doctrine from liability, even though the Michigan Public Service Commission had 

approved the tariffs that established the bulb replacements and thereby approved the 

program by implication. In effect, the free replacement of light bulbs, which had 

taken place since 1886, was part of a vertical monopoly that was no longer 

technologically or economically necessary.

Today, it is no longer technologically or economically required for electric 

utilities to provide vertically integrated monopoly generation, transmission and

9
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distribution service—there are technologically and economically feasible alternatives. 

As the Supreme Court said of electric utilities in Cantor:

There is no logical inconsistency between requiring such a [utility] firm to 
meet regulatory criteria insofar as it is exercising its natural monopoly powers and 
also to comply with antitrust standards to the extent it engages in business activity in 
competitive areas of the economy.

Cantor v. Detroit Ed ison Company, 428 U.S. at 596.

To the same effect, the Supreme Court held that insurance companies that 

might be insulated from antitrust liability under the federal McCarran-Ferguson Act 

are not immune from related activity that is subject to competition. Group L ife  & 

Health Insurance Company et al. v Royal D rug Company, 440 U.S. 205 (1979).

AS 42.05.221(d) does clearly articulate and affirmatively express the state’s 

intent to permit monopolization of distribution facilities when necessary to prevent 

what the Alaska Public Utilities Commission finds to be harmful duplication of 

facilities. But that is as far as the Alaska statutes go. Whether the Alaska statutes 

would permit the vertically integrated monopolization of service when there was no 

technologically or economically feasible competition for the sale of electric power is 

now a moot question. Now that there are technologically and economically feasible 

alternatives to the sale of electric power over distribution lines that form a natural

10
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monopoly, it is clear that neither federal nor state law will insulate a utility that 

seeks to monopolize sales of electric power over those lines from federal antitrust 

liability. As they have many times in the past, the federal courts will afford private 

litigants a remedy against monopolization that is not clearly articulated and 

affirmatively expressed as the state’s own policy. Even if a state public utility 

commission has acquiesced in monopoly sales of electric power, that will not 

insulate the utilities. As the Ninth Circuit Court of Appeals recently said in 

Columbia Steel Casting Co., Inc. v. Portland General E lectric Company:

As a matter of law, then, neither the 1974 Order nor any other 
subsequent orders of the OPUC [Oregon Public Utilities Commission] amend 
the 1972 Order to clarify that Order as an expression of state policy to 
displace competition with regulation. At best, these orders recite that the 
utilities have stopped competing with each other within territories they have 
defined. As our court has said, mere “state authorization, approval, 
encouragement, or participation in restrictive private conduct confers no 
antitrust immunity.” Phonetele, Inc. v. American Tel. & Tel. Co., 664 F. 2d 
716, 736 (9th Cir. 1981) (quoting Cantor v. Detroit Edison Co., 428 U.S. 
579, 592-93, 96 S. Ct. 3110, 3118-19, 49 L.Ed. 2d 1141 (1976), cert denied, 
459 U.S. 1145, 103 S.Ct. 785, 74 L.Ed.2d 992 (1983).

Columbia Steel Casting Co., Inc. v. Portland General E lectric Company, 111 F.3d 
1427, 1441-42 (9th Cir. 1997).

This opinion is not “out there” in isolation. A federal district court judge in 

Idaho recently reached a similar result in the case of Snake River Valley E lectric 

Association v. PacifiCorp, (Civil No. 96-0308-E-BLW, April 25, 1997, District of

11



HELLER EHRMAN WHITE & MCAULIFFE
__________________A T T  O R  N E V S

Idaho) (interlocutory review denied by the U.S. Court of Appeals for the Ninth 

Circuit). Although I am proud of the result in the Columbia Steel case, I believe it 

reflects a straightforward application of the Supreme Court’s test in the M idcal case.

We are not here today to challenge the notion of natural monopolies. We 

agree that some utility service cannot reasonably be duplicated and AS 42.05.221(d) 

affords the Alaska Public Utilities Commission the authority to bar duplication and 

paralleling of distribution and transmission facilities. But the tremendous changes 

that have occurred in the past few years in the electric industry have now made it 

feasible for sales of electric power to be scheduled across lines owned by third 

parties. That is the essence of competition that is taking place in the lower 48. For 

the last couple of years utility pilot programs have proven that electric power sales 

can be decoupled (or “unbundled”) from distribution and transmission service, and 

consumers can be afforded substantial savings from the resulting competition. 

Alaska’s utility statutes are not a bar to competitive sales of electric power that are 

now technologically and economically feasible. Neither are they a defense to 

challenges under the federal antitrust laws of those utilities that seek to block access 

to competition. I can assure you from my own experience that larger consumers of 

electric power are willing to use the antitrust laws, where necessary, to challenge

12
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anticompetitive conduct by utilities. Businesses that increasingly compete in the 

world economy have no tolerance for higher prices paid to utilities that seek to 

protect themselves from competition.

We are not here advocating that legislation is necessary to allow competition 

to proceed, either. Electric utilities in this state have no lawful alternative but to 

permit competition to proceed. If the legislature or the Alaska Public Utilities 

Commission do not act to define how competition is to proceed, then a Federal court 

judge (as in the Columbia Steel and Snake R iver cases) may define the manner in 

which competition must go forward. All it would take to put the resolution of this 

question before a federal judge is a plaintiff who believes they have a sufficient 

stake in encouraging competition in electric power sales.

In addition to private litigation, the United States Department of Justice, 

through its Antitrust Division has become increasingly more active in the electric 

power arena. In 1997 the Justice Department filed suit against Rochester Gas and 

Electric Corporation (RG&E) in the United States District Court for the Western 

District of New York challenging the anticompetitive aspects of a contract entered 

into between RG&E and the University of Rochester in which RG&E promised to 

provide electricity to the University in return for the University’s promise not to use
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cogeneration to compete with RG&E. After a federal judge refused to dismiss the 

complaint, on February 20 of this year, RG&E and the Justice Department entered 

into a stipulation and submitted a consent judgment to the Court by which RG&E 

voluntarily surrendered the right to enforce the provisions eliminating competition in 

the sale of electric power from its agreement and prohibiting LG&E from “entering 

into or enforcing a covenant or agreement not to compete in the retail sale of 

electricity with any competitor.”

Finally, I want to describe why competition is worth the effort. The 

Brookings Institution published, in 1997, a study entitled “Econom ic Deregulation 

and Customer Choice: Lessons fo r the E lectric Industry ." The study reveals that 

in the natural gas, long distance telecom, airlines, trucking, and railroad industries, 

deregulation (and competition) resulted in real price reductions in the short term 

(2 years) the medium teim (5 years) and the long term (10 years) with the price 

reductions getting larger over time. The study also reports that all classes of 

customers (not just large industrial customers) enjoyed substantial savings in each of 

these industries. A table, revealing the results is attached to this testimony.

I appreciate the opportunity to address you. The changes that will take place 

in the electric power industry in the next few years will create many new

14



HELLER EHRMAN W HITE & M CAULIFFE
_______________________________A T T O  R N  E V S

opportunities. I f  A laska does not impede market access and moves swiftly to 

encourage competition, it will enjoy a relative competitive advantage in attracting 

new business to the state as the savings resulting from competitive markets become 

available sooner, rather than later.

Respectfully submitted,

Michael C. Dotten
HELLER, EHRM A N, W HITE & McAULEFFE
200 S.W. M arket Street, Suite 1750
Portland, Oregon 97201-5718

(503) 795-7420
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Calculation of Fiscal Note - SB 359
According to Blue Cross of WA & AK, exempt premium tax due to this bill in 1997 
would have been $400,000 annually at retaliatory tax of 2% (Washington rate). Per Jack 
McRae and Larry Zommick

Blue Cross writes health coverage on several of the municipalities, school districts, and 
cities covered by this bill.

Using a listing of policyholders of Blue Cross for 1994, and a list of PERS members - 
approximately 20% of the PERS market is covered by Blue Cross.

If 20% results in a premium tax savings of $400,000, the same 20% represents premiums 
of $20,000,000. 100% of the PERS entities would result in $100,000,000 in premium 
and therefore the remaining premium received by other entities would be $80,000,000.

$80,000,000 at 2.7% Alaska tax rate would result in $2,160,000.

The total tax on PERS entities for one year would be $2,560,000 for calendar year 1997 
collected on March 1, 1998.

Using 1996 premium receipts reported in the division annual statement, $100,000,000 
total premiums for PERS members represents approximately 25% of premiums received 
for Blue Cross and all group health insurance.

With the language of the bill as it now is drafted, it would appear that taxation of 
premiums would not occur until March 1 for the prior year. Therefore, the effective date 
of the bill (July 1998 or Jan 1999) would not affect the tax collected. On March 1 all 
prior year premium would be eligible for exemption.

The loss in revenue is increased by a factor calculated using the group health premium 
total for the last six years and calculating a change factor for each year. The change 
factor is then averaged over the five year period resulting in an average annual increase in 
premium of 3.58%. The reduction in tax revenue is increased each year by 3.58%.

5/4/1998



Official Business State Capitol
Juneau, AK 99801-1182

A la sk a  S ta te  L e g is la tu re
S E N A T E

S e n a te  L a b o r  & C o m m e rc e  C o m m it te e  

M e m o

TO: Senator Mackie, Vice Chairman
Senator Miller 
Senator Kelly 
Senator Hoffman

FROM: Senator Leman,

DATE: May 11, 1998

RE: HB 490/SB 359: Insurance Premiums

At the committee hearing on SB 359 Saturday, May 9, the committee requested a letter 
from Blue Cross/Blue Shield outlining its commitment to pass savings along to customers 
in consideration of the relief provided by SB 359/HB 490.

A copy is attached for your file.



Blue Cross
Blue Shield of Alaska
A Premera Health Pu n Seattle, Washington 98111-0327

May 7, 1998

Gail Phillips 
Speaker o f  the House 
Alaska State Legislature 
State Capitol (ms 3100)
Juneau, AK 99801-1182

Dear Speaker Phillips:

I want to express our appreciation as well as the appreciation o f all the members we 
insure in Alaska for the Finance Committee's passage of HB 490 which would eliminate 
the State's retaliatory tax. You have our commitment that as we renew our Alaska 
contracts, this tax reduction will be passed along in the future rate calculations to the 
benefit o f  our members.

Our commitment to provide the highest quality o f healthcare to Alaskans precedes Alaska 
statehood. Our goal has always been to provide the highest quality o f healthcare at a fair 
price to each resident o f  Alaska. Your support and the support o f the Finance Committee 
and other members have greatly assisted us in striving to reach this goal for the benefit o f 
Blue Cross Blue Shield o f  Alaska members.

Thank you again for your support. Please do not hesitate to call me if  I can be n f any 
assistance to you.

H. R. Brereton Barlow 
Chief Operating Officer
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WORK DRAFT WORK DRAFT WORK DRAFT

CS FOR SENATE BILL NO. 359(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - SECOND SESSION 

BY THE SENATE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST

A BILL

FOR AN ACT ENTITLED 

"An Act relating to insurance premium taxes and to insurance taxes, licenses, 

fees, fines, penalties, deposit requirements, obligations, prohibitions, and restrictions 

imposed on certain health care insurers; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.09.210(b) is amended to read:

(b) Each insurer, and each formerly authorized insurer with respect to 

premiums received while an authorized insurer in this state, shall pay a tax on the total 

direct premium income received during the year ending on the preceding December 31 

and paid for the insurance of property or risks resident or located in the state, other 

than wet marine and transportation insurance, after deducting from the total direct 

premium income the applicable cancellations, returned premiums, the unabsorbed 

portion of any deposit premium, all policy dividends, unt-bsorbed premiums refunded 

to policyholders, refunds, savings, savings coupons, and other similar returns paid or 

credited to policyholders with respect to their policies. Deductions [NO

-1- CSSB 359(L&C)
N e w  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]
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DEDUCTIONS] may not be made of cash surrender value of policies. Considerations 

received on annuity contracts are not included in the direct premium income and are 

not subject to tax. The tax shall be paid to the director at least annually but not more 

often than once each quarter on the dates specified by the director. The method of 

payment must be by the electronic or other payment method specified by the director. 

Except as provided under fn) of this section, the [THE] tax is computed at the rate 

of

(1) for domestic and foreign insurers, except hospital and medical 

service corporations, 2.7 percent;

(2) for hospital and medical service corporations, six percent of their 

gross premiums less claims paid.

* Sec. 2. AS 21.09.210 is amended by adding a new subsection to read:

(n) The tax imposed under this section shall be computed at the rate of

(1) one-tenth of a percent for a policy of life insurance with a policy 

year premium that equals or exceeds 5100,000; and

(2) 2.7 percent for a policy of life insurance with a policy year

premium below 5100,000.

* Sec. 3. AS 21.09.270(b) is amended to read:

(b) This section does not apply to

(1) personal income taxes, or to ad valorem taxes on real or personal 

property or to special purpose obligations or assessments imposed by another state in 

connection with particular kinds of insurance other than property insurance; except that 

deductions from premium taxes or other taxes otherwise payable allowed on accounts 

of real estate or personal property taxes paid shall be taken into consideration by the 

director in determining the propriety and extent of retaliatory action under this section; 

HE

(2) a health care insurer who issues health care insurance to the 

state, a municipality, a citv or borough school district, a regional educational 

attendance area, the University of Alaska, or a community college operated bv the 

University of Alaska; in this paragraph, "health care insurer" has the meaning 

given in AS 21.54.500,

WORK DRAFT WORK DRAFT 0-LS1777XB

CSSB 359(L&C) -2-
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* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY THE SENATE RULES COMMITTEE BY REQUEST

In troduced: 4/28/98
Referred: L abor and  Commerce

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to insurance premium taxes."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.09.210(i) is amended to read:

(i) Premiums paid by the state, premiums paid by employers who 

participate in the Public Employees’ Retirement System of Alaska or in the 

Teacher's Retirement System of Alaska. [FOR INSURANCE POLICIES] and 

premiums paid under contracts purchased under the provisions of AS 39.30 are 

exempt from taxation under this chapter [SECTION]. An insurer may not include the 

tax imposed under this section in a premium charged on an insurance policy or 

contract purchased by the state under the provisions of AS 39.30. An insurer may 

claim the exemption on forms provided by the division of insurance.

SENATE BILL NO. 359

SB0359A -I-
N e w  T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D )

SB 359
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WORK DRAFT WORK DRAFT WORK DRAFT

CS FOR HOUSE BILL NO. 490(RLS)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION

BY THE HOUSE RULES COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST

A BILL

FOR AN ACT ENTITLED 

"An Act relating to insurance premium taxes and to insurance taxes, licenses, or 

fees imposed on certain health care insurance; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.09.210(b) is amended to read:

(b) Each insurer, and each formerly authorized insurer with respect to 

premiums received while an authorized insurer in this state, shall pay a tax on the total 

direct premium income received during the year ending on the preceding December 31 

and paid for the insurance of property or risks resident or located in the state, other 

than wet marine and transportation insurance, after deducting from the total direct 

premium income the applicable cancellations, returned premiums, the unabsorbed 

portion of any deposit premium, all policy dividends, unabsorbed premiums refunded 

to policyholders, refunds, savings, savings coupons, and other similar returns paid or 

credited to policyholders with respect to their policies. Deductions [NO

-I- CSIIB 49fl(RLS)
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DEDUCTIONS] may not be made of cash surrender value of policies. Considerations 

received on annuity contracts are not included in the direct premium income and are 

not subject to tax. The tax shall be paid to the director at least annually but not more 

often than once each quarter on the dates specified by the director. The method of 

payment must be by the electronic or other payment method specified by the director. 

Except as provided under (n) of this section, the [THE] tax is computed at the rate 

of

(1) for domestic and foreign insurers, except hospital and medical 

service corporations, 2.7 percent;

(2) for hospital and medical service corporations, six percent of their 

gross premiums less claims paid.

* Sec. 2. AS 21.09.210 is amended by adding a new subsection to read:

(n) The tax imposed under this section shall be computed at the rate of

(1) one-tenth of a percent for a policy of life insurance with a policy 

year premium that equals or exceeds $100,000; and

(2) 2.7 percent for a policy of life insurance with a policy year

premium below 5100,000.

* Sec. 3. AS 21.09.270(b) is amended to read:

(b) This section does not apply to

(1) personal income taxes, or to ad valorem taxes on real or personal 

property or to special purpose obligations or assessments imposed by another state in 

connection with particular kinds of insurance other than property insurance; except that 

deductions from premium taxes or other taxes otherwise payable allowed on accounts 

of real estate or personal property taxes paid shall be taken into consideration by the 

director in determining the propriety and extent of retaliatory action under this section! 

or

(2) a health care insurer who issues health care insurance to the 

state, a municipality, a city or borough school district, a regional educational 

attendance area, the University of Alaska, or a community college operated by the 

University of Alaska; in this paragraph, "health care insurer" has the meaning 

given in AS 21.54.500.

WORK DRAFT WORK DRAFT 0-LSl775\K

7SHB 490CRLS) -2-
N e w  T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]



* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).
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B a s i c O n e  P r o g r a m  M o n t h l y  R a t e s  '  s T r a d i t i o n a l  P r o g r a m  M o n t h l y  R a t e s  A l a s k a

C overage
P rogram

$1000 Deductibli $500 Deductible

Age (Younger o f  
Subscriber & Spouse)

Regular Non- 
Rate Sm oker

Regular Non- 
Rate Smoker

S u b s c r ib e r  U n d e r  3 0  
3 0 - 3 4

$  5 8  
7 3

$  5 3  
6 7

$  1 1  
8 7

$  6 7  
7 8

3 5 - 3 9
4 0 - 4 4

8 2
8 8

7 3
8 2

100
106

9 0
94

4 5 - 4 9 „ 100 122 111
^ 4 j J 119 147 133

K j 3 i 9
6 0 - 6 4

147
192

1 3 2
172

180
2 3 4

162
211

6 5 i n d  o v er 2 1 4 192 2 6 1 2 3 5

S u b s c r ib e r  U n d e r  3 0  
& S p o u se  3 0 - 3 4

$ 1 2 4
143

$1 12 
129

$ 1 5 2
173

$ 1 3 7
157

3 5 - 3 9
4 0 - 4 4

160
170

143
153

1 9 5
2 0 6

177
185

4 5 - 4 9
5 0 - 5 4

197
2 3 4

1 7 7
2 1 2

2 3 9
2 8 3

2 1 4
2 5 6

5 5 - 5 9
6 0 - 6 4

2 8 0
3 7 7

2 5 4
3 4 0

3 4 2
461

3 0 8
4 1 4

6 5  a n d  o v er 4 2 8 3 8 6 5 2 8 4 7 5

S u b sc r ib e r , U n d e r  3 0  
S p o u se  & 3 0 - 3 4

$ 2 1 2
2 2 9

$ 2 0 0
2 1 6

$ 2 5 9
2 8 0

$ 2 4 4
2 6 3

C h ild (rcn ) 3 5 - 3 9
4 0 - 4 4

2 4 2
2 5 6

2 2 6
2 4 1

2 9 8
3 1 3

2 7 9
2 9 0

4 5 - 4 9
5 0 - 5 4

2 7 9
3 1 3

2 6 0
2 9 0

3 3 9
3 8 2

3 1 4
3 5 3

5 5 - 5 9
6 0 - 6 4

3 5 9
4 6 7

3 3 3
431

4 3 8
5 7 0

4 0 3
521

6 5  a n d  o v er 5 1 6 4 7 4 6 3 1 5 7 8

S u b s c r ib e r  U n d e r  3 0  
& C h ild (rcn ) 3 0  34

$ 1 4 7
160

$ 1 4  1
1 5 3

$ 1 8 0
195

$ 1 7 2
185

3 5  3 9  
4 0  44

167
172

158
167

2 0 2
2 1 2

191
2 0 0

4 5  4 9  
5 0  54

185 *
2 0 0

172
187

2 2 2
2 4 5

211
231

5 5  5 9  
6 0  64

2 2 7
2 8 3

2 1 4
2 6 3

2 7 9  
.  3 4 7

261
3 2 3

6 5  a n d  over 301 2 8 0 3 6 7 3 4 0
C?0 ‘3401 (3 19D0)

Coverage
Program

$2500
Deductible

$1000
Deductible

$500
Deductible

$200
Deductible

A ge (Younger o f  
Subscriber & Sjxjuse)

Regular
R ate

Non-
Sm oker

Regular
R a le

Noh-
sm o ke r

Regular
R a te

Non-
Sm oker

Regular
R ate

Non-
Sm oker

S u b sc r ib e r U n d e r  3 0  
3 0 - 3 4

$ 1 0 0  
1 12

$ 8 7
94

$ 1 3 3
1 4 4

$ 1 1 2
122

$ 1 7 0  
• 1 9 0

$ 1 4 4
162

$ 1 9 3
2 1 5

$ 1 6 3
182

3 5 - 3 9
4 0 - 4 4

1 16 
141

9 8
121

1 5 2
191

1 2 9
1 6 2

1 9 8
2 4 5

168
2 0 8

2 2 5
2 ^ 9

191
2 3 6

V 171
2 0 6 (BS 2 3 1  

) 2 7 4
197
2 3 2

3 0 0
3 5 5

2 5 6
3 0 3

3 4 2
4 0 2

2 9 0
3 4 2

5 5 - 5 9
* % / [  6 0 - 6 4

2 1 9
231

IBS'
197

2 8 8
3 0 6

2 4 2
2 5 9

3 7 3
3 9 8

3 1 7
3 3 9

4 2 2
4 5 3

3 5 9
3 8 6

6 5  a n d  over 2 6 0 221 3 4 7 2 9 4 4 4 8 3 8 1 5 0 9 4 3 3

S u b sc r ib e r  
& S p o u se

U n d e r  3 0  
3 0 - 3 4

$ 2 0 7
2 3 0

$ 1 7 7
196

$ 2 7 4
3 0 6

$ 2 3 2
2 5 9

$ 3 4 3
3 8 1

$ 2 9 1
3 2 3

$ 3 8 7
4 3 2

$ 3 2 9
3 6 8

3 5 - 3 9
4 0 - 4 4

2 4 0
2 9 8

2 0 5
251

3 1 8
3 9 8

2 7 0
3 3 9

3 9 7
4 9 4

3 3 8
4 1 8

4 4 7
5 5 6

381
4 7 4

4 5 - 4 9
5 0 - 5 4

3 6 4
4 2 8

3 0 9
3 6 5

4 8 4
5 7 0

4 1 1
4 8 5

6 0 3
7 1 0

5 1 2
6 0 3

6 7 9
8 0 5

5 7 8
6 8 5

5 5 - 5 9
6 0 - 6 4

451
4 8 5

3 8 6
411

5 9 9
6 4 1

5 1 0
5 4 4

7 4 7
7 9 9

6 3 6
6 7 8

8 4 5
9 0 3

7 1 8
7 6 7

6 5  a n d  over 5 4 0 4 6 0 7 2 0 6 1 2 8 9 8 7 6 4 1 0 1 7 864

S u b sc rib e r , 
S p o u se  & 
C h ild (rcn )

U n d e r  3 0  
3 0 - 3 4

$ 2 8 5
3 0 9

$ 2 5 5
2 7 5

$ 3 7 8
4 0 8

$ 3 3 7
3 6 0

$ 4 7 2
5 1 0

$ 4 2 1
4 5 2

$ 5 3 3
5 7 7

$ 4 7 4
5 1 2

3 5 - 3 9
4 0 - 4 4

3 1 5
371

2 7 8
3 2 7

4 1 8
4 9 6

3 6 9
4 3 7

5 2 1
6 1 5

4 6 2
541

5 9 0
7 0 0

5 2 2
6 1 7

4 5 - 4 9
5 0 - 5 4

4 2 2
4 8 7

3 6 8
4 2 5

5 5 8
6 4 8

4 8 5
5 6 3

6 9 7
8 0 6

6 0 7
7 0 0

791
9 1 4

6 9 0
7 9 4

5 5 - 5 9
6 0 - 6 4

5 2 9
5 6 0

461
4 8 9

7 0 2
7 4 4

6 1 3
6 4 8

8 7 7
9 2 9

7 6 5
8 0 9

9 9 0
1 0 5 0

8 6 4
9 1 4

6 5  a n d  over 6 2 0 5 4 0 8 2 3 7 1 5 1 0 2 5 8 8 9 1 162 1010

S u b sc r ib e r  
& C hlld(ren)

U n d e r  3 0  
3 0 - 3 4

$ 1 9 7
2 1 0

$ 1 8 2
192

$ 2 5 7
2 7 6

$ 2 3 7
2 5 4

$ 3 2 3
3 4 4

$ 2 9 8
3 1 7

$ 3 6 7
3 9 2

$ 3 3 7
3 5 9

3 5 - 3 9
4 0 - 4 4

21 1 
241

193
221

2 8 0
3 2 4

2 5 7
2 9 4

3 5 0
4 0 4

3 2 0
3 6 8

3 9 6
4 5 8

3 6 2
4 1 7

4 5 - 4 9
5 0 - 5 4

2 6 5
3 0 4

2 3 9
2 7 3

3 5 0
3 9 9

3 1 7
3 5 8

4 4 1
5 0 0

3 9 7
4 4 7

4 9 7
5 6 6

4 4 6
5 0 6

5 5 - 5 9
6 0 - 6 4

3 3 3
3 5 2

3 0 0
3 1 8

4 3 8
4 6 7

3 9 6
4 2 0

5 5 3
5 8 3

4 9 6
5 2 4

6 2 7
6 5 9

5 6 4
5 9 2

6 5  a n d  over 3 8 8 3 4 9 51 1 4 6 0 6 3 8 5 7 0  
_______ L

7 2 5 6 4 8





(Thousands of Dollars)FUND SOURCE

CHANGE IN REVENUES (________1

CAPITAL EXPENDITURES

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Q.th££____________________
TOTAL___________________

FISCAL NOTE

Revision Date: __________
Title:

STATE OF ALASKA
1997 LEGISLATIVE SESSION

BILL NO. SJR 27

Sponsor: Senator--Leman'
Requester: S e n a te  LSC Com m  t t e e

F n r ln r c t in g  W o r k in g  F a m i l i e s  F l e x i h i _ L L t y BRU:
__________________________________________ Component:

. Dept. A ffe c ted: Leg i s I a t u r e

Expend itures/Revenues

COMPONENT SERIAL NO.

(Thousands of
OPERATING EXPENDITURES

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

Estimate of any current year (FY97) cost: $  0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a separate page if necessary)

is  no f is c a l impact w ith  th is  re s o lu t io n .

Prepared by: Senator Loren Leman, CLairman____________________  Phone:_______ fi65- 7095
Division: Sena t e  LOL. LaX iiiii t tee Date:

Approved by Commissioner:   Date
Agency: _______ _______ _____________________________________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
Fo r fu r th o r  d is t r ib u t io n  in fo rm a tio n . ca ll th o  G o v o rn o r 'n  L o g is la t iv o  O ffic o

iR o v  t 1/95) 9 7 li! ino t.x lB /D BR Pago  o f



S E N A T E  C O M M I T T E E  R I ^ O R T  

F i r s t  C o m m i t t e e  o f  R e f e r r a l

D A TE: 4/7/97 FU R TH E R :

Date o f  5 -D av  N o t ic e :  D A T E  T U R N E D  ^  ^ - * 7
(in accordance with Uniform Rule 23) IN T O  O F F IC E : ' ___________

Labor and Com m erce Committee considered S E N A T E  JO IN T R ES O LU T IO N  NO. 27

Endorsing the Working Families Flexibility Act and the Family Friendly Workplace Act.

and recommends:

[ ] be replaced with 

[ ] adopt previous _

CS

CS

[ ] attached amendment(s)

[ ] adopt Letter of Intent by _ 

[ ] further referral to the____

. Committee 

Committee

Senate Bill:
[ ] same title 
[ ] new title 

House Bill:
[ ] same title 
[ ] technical title 
[ ] new: SCR#___

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Date Z e ro ,  Fiscal

ItsJ-rvr*— Vofer 1 /

department Date Zero Fiscal

[ ] APPROPRIATION - no fiscal note ‘ include fiscal notes accompanying Governor's bill



SENATOR LOREN LEMAN Northwest Anchorage

716W 4lhAve, Suite 520, Anchorage, AK 99501 (907)258-8189 Session: Stale Capitol, Juneau, AK 99801 (907)465-2095

S p o n s o r  S t a t e m e n t

S e n a t e  J o i n t  Re so lu t i on  27

Senate Joint Resolution 27 encourages Congress to amend the Fair 
Labor Standards Act of 1938 (FLSA) so workers covered by the 
overtime provisions of FLSA may choose compensatory time off in 
lieu of overtime pay. Specifically SJR 27 urges Congress to pass 
House Resolution 1 (H.R. 1) or its companion bill, Senate bill 4 (S. 4), 
that would amend FLSA.

SJR 27 endorses H.R. 1 and S. 4 as commonsense legislation which 
gives working families another option while trying to balance their 
work and family schedules. These acts allow private sector 
employers to offer their employees the option of choosing paid 
compensatory time instead of cash wages when they work overtime 
h o u rs .

H.R. 1 and S. 4 change overtime rules for private sector employees 
that were made in 1938. America was very different in 1938. Then, 
most women worked at home. Now, many women work both in their 
homes and outside of the home, and struggle to balance time 
demands of work and family. And now, more men than ever before 
r.re balancing parenting with their work schedule. They struggle to 
be at home when they need to take a sick child to the doctor or to be 
with an elderly parent. They struggle because they often do not 
have the ability to get the time off that they need when they need it.

H.R. 1 and S. 4 give employees the freedom to choose for themselves 
whether more money or time off makes sense. I urge you to 
support this resolution.
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B i t s  m i d  p i e c e s
Federal and state legislation is constantly being introduced that impacts 

employers and employees alike. The focus of HR Comer is to keep readers cur­
rent on the status of new and pending bills.

Fair Labor S ta n d a rd s  A ct

The FLSA was originally passed in 1938 to establish minimum wage and 
overtime pay obligations. In the past few years it has been recognized that a 
series of proposed changes need to be made to keep pace with the ever chang­
ing work schedules and programs in the American workforce.

U p d ate : Now that Congress is in session again the Republicans have re-intro­
duced legislation that will allow workers —  those covered by the overtime 
provisions of the Fair Labor Standards Act —  to choose compensatory lime 
off in lieu of overtime pay.

The first bill was introduced in the House of Representatives by Rep. Cass 
Ballcnger, R-N.C. Another bill was introduced in the Senate by Sen. John 
Ashcraft. R-Mo. The second bill would allow employees to work more than 40 
hours in one workweek, and bank up to SO “flexible credit" hours that could be 
used to fill in shorter workweeks. It would also allow employees to work 60 
hours over a two-week period in any combination.

Fam ily M adleal L aava  Act

U pdate : Sen. Christopher Dodd, D-Conn. recently introduced a measure that 
would amend the original FMLA so that all companies with 25 or more 
employees would be covered. The current threshold for plan coverage is 50.

An additional provision would allow employees to take up to 24 hours of 
FMLA leave to attend to children’s or elderly relatives needs. While (his is fair­
ly subjective, the bill states the leave would be “for the purpose of participating 
in school activities, to accompany children to routine dental or medical appoint­
ments or other professional services."

Local HR n aw a

• Monthly Meetings - Anchorage Society for Human Resource Management 
(ASRHM) meets (he fourth Thursday of each month at the Hilton Hotel. Time:
11:30 - 1:00 pm. Cost for lunch $16 members, $20 for non-members. Reservations 
required: Call Carol Coleman at (907) 265-8880, or fax her at 265-8860.

s e e  HR page BIO

O P I N I O N

Legislation that allows comp 
time in lieu of overtime pay 
a good idea

By Todd Y. Allen
I’NA Contribution Columnist

Author's Note. Normally, my column 
offers information and advice on human 
resource topics. However, this month I 
offer my opinion on comp time legisla­
tion (see adjacent HR Corner).
I f  you have been following HR 

Corner, you know that while legisla­
tion was introduced during the 1996 
Congressional session to amend the 

Fair Labor Standards Act, no related 
measures were passed. In this m onth's 
adjacent HR Com er I report that new 
federal legislation has been introduced 
this year. One bill —  introduced by 
Sen. John Ashcraft, R-Mo. —  would 
allow private employers to offer the 
benefit o f time off, in lieu o f overtime 
pay.

T lm *-off In lla u  o f  o v e r t im e

There is a new, or at least another 
focus for many employees who tradi­
tionally wetc paid overtime after work­
ing 40 hours per week. That focus is 
tim e-off or more leisure time for the 
employee and the family.

For many Americans, the payment 
of overtime is very important and criti­
cal to (heir household income. 
However, many other Americans also 
see tim e-off as a valuable resource for 
their families.

Let's take Aluska as an example. We 
have many citizens who work in remote 
locutions and arc often off work for 1-2 
weeks at a time. On many occasions 
I've heard the comment by a spouse, "I

sure wish I was o ff work so we could 
spend some time together".

The issue for many of these individ­
uals is "quality family tim e." If Dad or 
Mom comes home after being gone for 
a week or two, the family may want to 
spend some lime together —  going Fish­
ing, camping, skiing, or just doing odds 
and ends around the house. Even if nei­
ther individual works in a remote loca­
tion, some believe it would be quite 
beneficial to have time off together, in 
addition to the two-day weekend.

While we briefly discussed the fami­
ly side of the issue, there are many indi­
viduals who are single and may not 
have an immediate family of a spouse 
and/or a child. Even so, the same should 
apply. If they want time off in lieu of 
pay, the same opportunity should be 
available.

L abor u n io n  o p p o s it io n

Opposition to this legislation c 'mes 
from labor unions, who argue that the 
legislation makes it too eusy for 
employers to coerce workers into giv­
ing up valuable overtim e pay and 
accepting time-off at the convenience 
of the employer rather than the em ploy­
ee, This is a serious consideration. 
However, if  legislation is properly 
drafted, safeguards can and should be 
implemented to prevent such abuses, 
whether the place o f employment is 
union or non-union.

I believe for many Alaskans, accepting 
time-off in lieu of overtime pay is an

s e e  COMP page BIO
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acceptable offering. A balancing act must 
be considered for both the em ployee and 
the employer, and the em ployee shouldn't 
be forced or coerced into taking time off. 
But. the em ployee should have the oppor­
tunity to take time when necessary, espe­
cially if it involves family time.

Contact your Congressman
If you are interested in seeing this 

leg isla tion  pass, call your m em bers o f 
C ongress and urge them  to pass the 
FLSA refo rm /com p-tim e leg isla tion . 
T here are two bills. H.R. I would allow  
for em ployers to  provide for and for 
em p loyees to choose the op tion  o f

com pensatory  tim e-o ff at a rate o f tim e 
and one-ha lf instead o f  overtim e pay. 
The Senate b ill. S. 4 , w ould allow  for 
b i-w eekly schedules. Em ployers could 
allow  and em ployees could  choose to 
w ork in any com bination  o f  hours in 
o rder to achieve a total o f  80 hours 
over a tw o-w eek period. N othing in 
e ither bill requ ires em ployers to change 
cu rren t p rac tice  o r  agree to  such 
options.

Call the C apitol sw itchboard at 202- 
225-3121 and  ask to speak  w ith 
the ad m in istra tiv e  a ssis tan ts  for 
C ongressm an Don Young and Senators 
Frank M urkow ski and T ed S tevens. 
Any related inform ation you want to 
offer in support would be appropriate. 
D on 't forget to  ask for their position  on 
the bills.
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AN ACT
To amend the Fair Labor Standards Act of 1938 to provide compensatory time 

for employees in the private sector.

Be it enacted by the Senate and House of Representatives of the United 
Slates of America in Congress assembled.

SECTION I. SHORT TITLE.

This Act may be cited as the "Working Families Flexibility Act of 1997".

SEC. 2. COMPENSATORY TIME.

Section 7 of the Fair Labor Standards Act of 1938 (29 U.S.C. 207) is 
amended by adding at the end the following;

"(r) Compensatory Time Off for Private Employces.--

"(I) General rule.**
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IN THE SENATE OF THE UNITED STATES 
March 20. 1997

Received; read twice and returned to the Committee on Labor and Human 
Resources

AN ACT
To amend the Fair Labor Standards Act of 1938 to provide compensatory time 

for employees in the private sector.

Be it enacted by the Senate and House of Representatives of the United 
Slates of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Working Families Flexibility Act of 1997".

SEC. 2, COMPENSATORY TIME.

Section 7 of the Fair Labor Standards Act of 1938 (29 U.S.C. 207) is 
amended by adding at the end (he following;

"(r) Compensatory Time Off for Private Employees,--

"(I ) General rule.--



"(A) Compensatory time off.--.Vn employee may receive, in 
accordance with this subsection and in lieu of monetary overtime 
compensation, compensatory time off at a rate not less than one and 
one-half hours for each hour of employment for which overtime 
compensation is required by this section.

"(B) Dcfinition.--For purposes of this subsection, the term 
'employee' does not include an employee of a public agency.

"(2) Condilions.-An employer may provide compensatory time to 
employees under paragraph ( 1)(A) only if such time is provided in 
accordance w ith -

"(A) applicable provisions of a collective bargaining agreement 
between the employer and the labor organization which has been 
certified or recognized as the representative of die employees under 
applicable law. or

"(B) in the case of employees who are not represented by a labor 
organization which has been certified or recognized as the 
representative of such employees under applicable law, an agreement 
arrived at between the employer and employee before the performance 
of the work and affirmed by a written or otherwise verifiable record 
maintained in accordance with section 11(c)--

"(i) in which the employer has offered and the employee has 
chosen to receive compensatory time in lieu of monetary overtime 
compensation: and

"(ii) entered into knowingly and voluntarily by such 
employees and not as a condition of employment.

No employee may receive or agree to receive compensatory lime off under 
this subsection unless the employee has worked at least 1000 hours for 
the employee's employer during a period of continuous employment with the 
employer in the 12 month period before the date of agreement or receipt 
of compensatory time off.

"(3) Hour limit.—

"(A) Maximum hours.-A n employee may accrue not more than 160 
hours of compensatory time.

"(B) Compensation datc.-N ot later than January 31 of each 
calendar year, the employee's employer shall provide monetary 
compensation for any unused compensatory time off accrued during the 
preceding calendar year which was not used prior to December 31 of 
the preceding year at the rate prescribed by paragraph (6). An 
employer may designate and communicate to the employer's employees a 
12-month period other titan the calendar year, in which case such 
compensation shall be provided not later than 31 days after the end 
of such 12-month period.

"(C) Excess of 80 hours.- T he employer may provide monetary



compensation for an employee's unused compensatory time in excess of 
80 hours at any time after giving the employee at least 30 days 
notice. Such compensation shall be provided at the rate prescribed by 
paragraph (6).

"(D) Pol icy.--Except where a collective bargaining agreement 
provides otherwise, an employer which has adopted a policy offering 
compensatory time to employees may discontinue such policy upon 
giving employees 30 days notice.

"(E) Written requcst.-A n employee may withdraw an agreement 
described in paragraph (2)(B) at any time. An employee may also 
request in writing that monetary compensation be provided, at any 
time, for all compensatory time accrued which has not yet been used. 
Within 30 days of receiving the written request, the employer shall 
provide the employee the monetary compensation due in accordance with 
paragraph (6).

"(4) Private employer actions.--An employer which provides 
compensatory time under paragraph (1) to employees shall not directly or 
indirectly intimidate, threaten, or coerce or attempt to intimidate, 
threaten, or coerce any employee for the purpose o f -

"(A) interfering with such employee's rights under this 
subsection to request or not request compensatory time off in lieu of 
payment of monetary overtime compensation for overtime hours; or

"(B) requiring any employee to use such compensatory time.

"(5) Termination of cmployment.-An employee who has accrued 
compensatory lime off authorized to be provided under paragraph (1) 
shall, upon the voluntary or involuntary termination of employment, be 
paid for the unused compensatory lime in accordance with paragraph (6).

"(6) Rate of compensation.-

"(A) General ru lc .-If  compensation is to be paid to an employee 
for accrued compensatory time off, such compensation shall be paid at 
a rate of compensation not less th an -

"(i) the regular rate received by such employee when the 
compensatory time was earned, or

"(ii) the final regular rate received by such employee,

whichever is higher.

"(B) Consideration of paymcnt.-Any payment owed to an employee 
under this subsection for unused compensatory time shall be 
considered unpaid overtime compensation.

"(7) Use of tim e.-A n em ploycc-

"(A) who has accrued compensatory time off authorized to be



provided under paragraph (1), and

"(B) who has requested the use of such compensatory time,

shall be permitted by the employee's employer to use such lime within a 
reasonable period after making the request if  the use of the compensatory 
lime docs not unduly disrupt the operations of the employer.

"(8) Definilions.-Thc terms 'overtime compensation' and 
'compensatory time' shall have the meanings given such terms by 
subsection (o)(7).".

SEC. 3. REMEDIES.

Section 16 of the Fair Labor Standards Act of 1938 (29 U.S.C. 216) is 
junendcd--

(1) in subsection (b). by striking "(b) Any employer" and inserting 
"(b) Except as provided in subsection (0 , any employer"; and

(2) by adding at the end (he following:

"(0 An employer which violates section 7(r)(4) shall be liable to the 
employee affected in the amount of the rate of compensation (determined in 
accordance with section 7(r)(6)(A)) for each hour of compensatory lime 
accrued by the employee and in an additional equal amount as liquidated 
damages reduced by the amount of such rate of compensation for each hour of 
compensatory time used by such employee.".

SEC. 4. NOTICE TO EMPLOYEES.

Not later than 30 days after the date of the enactment of this Act, the 
Secretary of Labor shall revise the materials the Secretary provides, under 
regulations published at 29 C.F.R. 516.4, to employers for purposes of a 
notice explaining the Fair Labor Standards Act of 1938 to employees so that 
such notice reflects the amendments made to such Act by this Act.

SEC. 5. SUNSET.

This Act and the amendments made by this Act shall expire 5 years after 
the dale of the enactment of this Act.

Passed the House o f Representatives March 19,1997.
Attest:

ROBIN H. CAR! E 
Cierk.



BILL TEXT Report for S.4
As introduced in the Senate. January 21. 1997

S.4 As introduced in the Senate, January 21,1997

II
l()5th CONGRESS 

1st Session
S .4

To amend the Fair Labor Standards Act of 1938 to provide to private sector 
employees the same opportunities for time-and-a-half compensatory time 
off. biweekly work programs, and flexible credit hour programs as Federal 
employees currently enjoy to help balance the demands and needs of work 
and family, to clarify the provisions relating to exemptions of certain 
professionals from the minimum wage and overtime requirements of the Fair 
Labor Standards Act of 1938. and for other purposes.

IN THE SENATE OF THE UNITED STATES 
January 21, 1997

Mr. Ashcroft (for himself. Mrs. Hutchison. Mr. Lott, Mr. Nickles, Mr. Craig. 
Ms. Collins. Mr. DeWine, Mr. Allard. Mr. Brownback. Mr. Chafcc, Mr. 
Coats. Mr. Domcnici. Mr. Enzi, Mr. Faircloth, Mr. Gramm. Mr. Grams. Mr. 
Grasslcy. Mr. Hagcl. Mr. Hatch. Mr. Helms. Mr. Hutchinson. Mr. Kyi, Mr. 
Murkowski. Mr. Roberts, Mr. Sessions, Mr. Thurmond, Mr. Warner, Mr. 
Coverdcll, and Mr. Jeffords) introduced the following bill; which was 
read twice and referred to the Committee on Labor and Human Resources

A BILL
To amend the Fair Labor Standards Act of 1938 to provide to private sector 

employees the same opportunities for time-and-a-half compensatory time 
off. biweekly work programs, and flexible credit hour programs as Federal 
employees currently enjoy to help balance the demands and needs of work 
and family, to clarify the provisions relating to exemptions of certain 
professionals from the minimum wage and overtime requirements of the Fair 
Labor Standards Act of 1938. and for other purposes.



Be it enacted by the Senate and House of Representatives of the United 
Stales of America in Congress assembled,

SECTION I. SHORT TITLE.

This Act may be cited as the "Family Friendly Workplace Act".

SEC. 2. PURPOSES.

The purposes of this Act a rc -

(1) to assist working people in the United States;

(2) to balance the demands of workplaces with the needs of families;

(3) to provide such assistance and balance such demands by allowing 
employers to offer compensatory time off, which employees may voluntarily 
elect to receive, rind to establish biweekly work programs and flexible 
credit hour programs, in which employees may voluntarily participate; and

(4) to give private sector employees the same benefits of 
compensatory time off, biweekly work schedules, and flexible credit hours 
as have been enjoyed by Federal Government employees since 1978.

SEC. 3. WORKPLACE FLEXIBILITY OPTIONS.

(a) Compensatory Time Off.--

(1) In gcneral.-Section 7 of the Fair Labor Standards Act of 1938 
(29 U.S.C. 207) is amended by adding at the end the following:

"(r) Compensatory Time Off for Private Employees.--

"(1) General rulc.--

"(A) Compensatory time off.-A n employee may receive, in 
accordance with this subsection and in lieu of monetary overtime 
compensation, compensatory time off at a rate not less than one and 
one-half hours for each hour of employment for which monetary 
overtime compensation is required by this section.

"(B) Dcfinition.-For purposes of this subsection, the term 
'employee' docs not include an employee of a public agency.

"(2) Condilions.-An employer may provide compensatory time off to 
employees under paragraph (1)(A) only pursuant to the following:

"(A) Such time may be provided only in accordance with--



"(i) applicable provisions of a collective bargaining 
agreement between the employer and the representative of the 
employees recognized as provided in section 9(a) of the National 
Labor Relations Act (29 U.S.C. 159(a)); or

"(ii) in the case of employees who are not represented by a 
labor organization recognized as provided in section 9(a) of the 
National Labor Relations Act, an agreement or understanding 
arrived at between die employer and employee before the 
performance of the work involved if such agreement or 
understanding was entered into knowingly and voluntarily by such 
employee and was not a condition of employment.

"(B) If such employee has affirmed, in a written or otherwise 
verifiable statement that is made, kept, and preserved in accordance 
with section 11(c), that the employee has chosen to receive 
compensatory time off in lieu of monetary overtime compensation.

"(C) If the employee has not accrued compensatory time off in 
excess of the limit applicable to the employee prescribed by 
paragraph (3).

"(3) Hour limit.—

"(A) Maximum hours.--An employee may accrue not more than 240 
hours of compensatory time off.

"(B) Compensation datc.--Not later than January 31 of each 
calendar year, the employee's employer shall provide monetary 
compensation for any unused compensatory time off accrued during the 
preceding calendar year that was not used prior to December 31 of the 
preceding calendar year at the rate prescribed by paragraph (6). An 
employer may designate and communicate to the employees of the 
employer a 12-month period other than the calendar year, in which 
case such compensation shall be provided not later than 31 days after 
the end of such 12-month period.

"(C) Excess of HO hours.-The employer may provide monetary 
compensation for an employee's unused compensatory time off in excess 
of 80 hours at any time after giving the employee at least 30 days' 
notice. Such compensation shall be provided at the rate prescribed by 
paragraph (6).

"(D) Policy.-An employer diat has adopted a policy offering 
compensatory time off to employees may discontinue such policy upon 
giving employees 30 days' notice.

"(E) Written rcquc.st.--An employee may withdraw an agreement or 
understanding described in paragraph (2)(A)(ii) at any time. An 
employee may also request in writing that monetary compensation be 
provided, at any lime, for all compensatory time off accrued that has 
not yet been used. Within 30 days after receiving the written 
request, the employer shall provide the employee the monetary 
compensation due in accordance with paragraph (6).



"(A) In general.--An employer that provides compensatory time off 
under paragraph (I) to employees shall not directly or indirectly 
intimidate, threaten, or coerce, or attempt to intimidate, threaten, 
or coerce, any employee for the purpose of--

"(i) interfering with the rights of the employee under this 
subsection to request or not request compensatory time off in 
lieu of payment of monetary overtime compensation for overtime 
hours: or

"(ii) requiring the employee to use such compensatory time 
off.

"(B) Dcfinilion.-As used in subparagraph (A), the term 
'intimidate, threaten, or coerce’ has the meaning given the term in 
section I3A(d)(3)(B).".

(2) Remedies and sanctions.-Scction 16 of the Fair Labor Standards 
Act of 1938 (29 U.S.C. 216) is am ended-

(A) in subsection (b). by striking "(b) Any employer" and 
inserting "(b) Except as provided in subsection (f), any employer": 
and

(B) by adding at the end the following:

"(f)(1) An employer that violates section 7(r)(4) shall be liable to the 
employee affected in an amount equal to -

"(A) the product o f -

"(i) the rate of compensation (determined in accordance with 
section 7(r)(6)(A)); and

"(ii)(!) the number of hours of compensatory time off involved in 
the violation that was initially accrued by the employee; minus

"(II) the number of such hours used by the employee; and

"(B) as liquidated damages, the product of--

"(i) such rale of compensation; and

"(ii) the number o f hours of compensatory lime off involved in 
the violation that was initially accrued by the employee.

"(2) The employer shall be subject to such liability in addition to any 
other remedy available for such violation under this section or section 17, 
including a criminal penalty under subsection (a) and a civil penalty under 
subsection (c).".

"(4) Prohibition of cocrcion.--



(3) Calculations and special rulcs.-Section 7(r) of the Fair Labor 
Standards Act of 1938 (29 U.S.C. 207(r)), as added by paragraph (1), is 
amended by adding at the end the following:

"(5) Termination o f cmpIoyment.--An employee who has accrued 
compensatory time off authorized to be provided under paragraph (1) 
shall, upon the voluntary or involuntary termination of employment, be 
paid for the unused compensatory lime off in accordance with paragraph 
(6).

"(6) Rate of compensation for compensatory time off.--

"(A) General rulc.--If compensation is to be paid to an employee 
for accrued compensatory lime off, such compensation shall be paid at 
a rate of compensation not less than--

"(i) the regular rate received by such employee when the 
compensatory time off was earned; or

"(ii) the final regular rate received by such employee.

whichever is higher.

"(B) Consideration of payment.--Any payment owed to an employee 
under this subsection for unused compensatory time off shall be 
considered unpaid monetary overtime compensation.

"(7) Use of timc.--An cmployee--

"(A) who has accrued compensatory time off authorized to be 
provided under paragraph (1); and

"(B) who has requested the use o f such compensatory time off.

shall be permitted by the employer of the employee to use such time 
within a reasonable period after making the request if the use of the 
compensatory time off docs not unduly disrupt the operations of the 
employer.

"(8) Dcfinilions.--Thc terms 'monetary overtime compensation' and 
'compensatory time o ff shall have the meanings given the terms 'overtime 
compensation' and 'compensatory time’, respectively, by subsection 
(o)(7).".

(4) Notice to cm ployccs.-Not later than 30 days after the dale of 
the enactment of this Act. the Secretary of Labor shall revise the 
materials the Secretary provides, under regulations published at 29 
C.F.R. 5 16.4. to employers for purposes of a notice explaining the Fair 
Labor Standards Act of 1938 to employees so that such notice reflects the 
.'imcndmcnis made to such Act by this subsection.

(b) Biweekly Work Programs and Flexible Credit Hour Programs.--

(1) In general.-The Fair Labor Standards Act of 1938 is amended by



inserting after section 13 (29 U.S.C. 213) the following new section:

'SEC. 13A. BIWEEKLY WORK PROGRAMS AND FLEXIBLE CREDIT HOUR PROGRAMS, 

"(a) Purposcs.--Tlic purposes of this section are--

"(I) to assist working people in the United States;

"(2) to balance the demands of workplaces with the needs of families;

"(3) to provide such assistance and balance such demands by allowing 
employers to establish biweekly work programs and flexible credit hour 
programs, in which employees may voluntarily participate; and

"(4) to give private sector employees the same benefits of biweekly 
work schedules and flexible credit hours as have been enjoyed by Federal 
Government employees since 1978.

"(b) Biweekly Work Programs.--

"(1) In gcncral.-Nolwithstanding any other provision of law, an 
employer may establish biweekly work programs that allow the use of a 
biweekly work schcdulc-

"(A) that consists of a basic work requirement of not more than
80 hours, over a 2-wcck period; and

"(B) in which more than 40 hours of the work requirement may
occur in a week of (he period.

"(2) Computation of ovcrtimc.--In the case of an employee 
ptirticipaling in such a biweekly work program, all hours worked in excess 
of such a biweekly work schedule or in excess of 80 hours in the 2-wcek 
period, that tire requested in advance by an employer, shall be overtime 
hours.

"(3) Overtime compensation provision.--The employee shall be 
compensated for each such overtime hour at a rate not less than one and 
one-half times the regular rate at which the employee is employed, in 
accordance with section 7(a)(1), or receive compensatory time off in 
accordance with section 7(r) for each such overtime hour.

"(4) Compensation for hours in schedule.-Notwithstanding section 7 
or any other provision of law that relates to premium pay for overtime 
work, the employee shall be compensated for each hour in such a biweekly 
work schedule at a rate not less than the regular rate at which the 
employee is employed.

"(c) Flexible Credit Hour Programs.--

"(1) In general.--Notwithstanding any other provision of law, an 
employer may establish flexible credit hour programs, under which, at the 
election of tin employee, the employer and the employee jointly designate



hours for ihc employee to work that are in excess of the basic work 
requirement of the employee so that die employee can accumulate flexible 
credit hours to reduce the hours worked in a week or a day subsequent to 
the day on which die flexible credit hours are worked.

"(2) Computation of ovcrtimc.--In the case of an employee 
participating in such a flexible credit hour program, all hours worked in 
excess of 40 hours in a week that arc requested in advance by an 
employer, other than flexible credit hours, shall be overtime hours.

"(3) Overtime compensation provision.--The employee shall be 
compensated for each such overtime hour at a rate not less than one and 
one-half times the regular rate at which the employee is employed, in 
accordance with section 7(a)(1), or receive compensatory time off in 
accordance with section 7(r) for each such overtime hour.

"(4) Compensation for flexible credit hours.-Notwithstanding section 
7 or any other provision of law that relates to premium pay for overtime 
work, an employee shall be compensated for each flexible credit hour at a 
rate not less dian the regular rate at which the employee is employed.

"(5) Accumulation and compensation.--

"(A) Accumulation of flexible credit hours.--An employee who is 
participating in such a flexible credit hour program can accumulate 
not more than 50 flexible credit hours.

"(B) Compensation for flexible credit hours of employees no 
longer subject to program.-Any employee who was participating in 
such a flexible credit hour program and who is no longer subject to 
such a program shall be paid at a rate not less than the regular rate 
at which the employee is employed on the date the employee receives 
such payment, for not more than 50 flexible credit hours accumulated 
by such employee.

"(C) Compensation for annually accumulated flexible credit 
hours.--

"(i) In gencral.-Not later than January 31 of each calendar 
year, the employer of an employee who is participating in such a 
flexible credit hour program shall provide monetary compensation 
for any flexible credit hours accumulated as described in 
subparagraph (A) during die preceding calendar year that were not 
used prior to December 31 of the preceding calendar year at a 
rate not less than the regular rate at which the employee is 
employed on the date the employee receives such payment.

"(ii) Different 12-month pcriod.--An employer may designate 
and communicate to the employees of the employer a 12-month 
period other than the calendar year, in which case such 
compensation shall be provided not later than 31 days after the 
end of such 12-month period.

"(d) Participation.-*



"(I) In gcncral.-Excepl as provided in paragraph (2), no employee 
may he required to participate in a program described in this section. 
Participation in a program described in diis section may not be a 
condition of employment.

"(2) Collective bargaining agrcem cnl.-In a case in which a valid 
collective bargaining agreement exists, an employee may only be required 
to participate in such a program in accordance with the agreement.

"(3) Prohibition of cocrcion.--

"(A) In gcncral.-An employer may not directly or indirectly 
intimidate, threaten, or coerce, or attempt to intimidate, threaten, 
or coerce, any employee for the purpose of interfering with the 
rights of such employee under this section to elect or not to elect 
to work a biweekly work schedule, to elect or not to elect to 
participate in a flexible credit hour program, or to elect or not to 
elect to w'-rk flexible credit hours (including working flexible 
credit ho ; in lieu of overtime hours).

"(B) Dcfinition.-As used in subparagraph (A), the term 
'intimidate, threaten, or coerce' includes promising to confer or 
conferring any benefit (such as appointment, promotion, or 
compensation) or effecting or threatening to effect any reprisal 
(such as deprivation of appointment, promotion, or compensation).

"(e) Application of Programs in the Case of Collective Bargaining 
Agreements.*-

"(1) Applicable rcquircmcnts.--In the case of employees in a unit 
represented by an exclusive representative, any biweekly work program or 
flexible credit hour program described in subsection (b) or (c), 
respectively, and the establishment and termination of any such program, 
shall be subject to the provisions of this section and the terms of a 
collective bargaining agreement between the employer and the exclusive 
representative.

"(2) Inclusion of cmployccs.-EmpIoyccs within a unit represented by 
run exclusive representative shall not be included within any program 
under this section except to the extent expressly provided under a 
collective bargaining agreement between the employer and the exclusive 
representative.

"(3) Collective bargaining agreements.-Nothing in this section shall 
be construed to diminish the obligation of an employer to comply with any 
collective bargaining agreement or any employment benefits program or 
plan that provides lesser or greater rights to employees than the 
benefits established under this section.

"(0 Definitions.--As used in this section:

"(1) Basic work rcquireinent.-Thc term 'basic work requirement' means 
the number of hours, excluding overtime hours, that an employee is



required to work or is required to account for by leave or otherwise.

"(2) Collective bargaining.--The term 'collective bargaining' means 
the performance of (he mutual obligation of the representative of an 
employer and the exclusive representative of employees in an appropriate 
unit to meet at reasonable times and to consult and bargain in a good- 
faith effort to reach agreement with respect to the conditions of 
employment affecting such employees and to execute, if requested by 
cither party, a written document incorporating any collective bargaining 
agreement reached, but the obligation referred to in this paragraph docs 
not compel cither party to agree to a proposal or to make a concession.

"(3) Collective bargaining agreement.--The term 'collective 
bargaining agreement' means an agreement entered into as a result of 
collective bargaining.

"(4) Election.--The term 'at the election o f, used with respect to 
;in employee, means at the initiative of, and at the request of, the 
employee.

"(5) Einploycc.--The term 'employee' means an employee, as defined in 
section 3, except that the term shall not include an employee, as defined 
in section 6121(2) of title 5, United States Code.

"(6) Employcr.--The term 'employer' means an employer, as defined in 
section 3. except that the term shall not include any person acting in 
relation to an employee, as defined in section 6121(2) of title 5, United 
Slates Code.

"(7) Exclusive rcprcsentativc.--The term 'exclusive representative' 
means any labor organization that--

"(A) is certified as the exclusive representative of employees in 
an appropriate unit pursuant to Federal law; or

”(B) was recognized by an employer immediately before the date of 
enactment of this section as the exclusive representative of 
employees in an appropriate unit—

"(i) on the basis of an election; or

"(ii) on any basis other than an election;

and continues to be so recognized.

"(8) Flexible credit hours.--Thc term 'flexible credit hours’ means 
any hours, within a flexible credit hour program established under 
subsection (c). that tire in excess of the basic work requirement of an 
employee and that, at the election of the employee, the employer and the 
employee jointly designate for the employee to work so as to reduce the 
hours worked in a week or a day subsequent to the day on which the 
flexible credit hours arc worked.

"(9) Overtime hours.--The term 'overtime hours’-



"(A) when used with respect to biweekly work programs under 
subsection (b), means all hours worked in excess of the biweekly work 
schedule involved or in excess of 80 hours in die 2-week period 
involved, that are requested in advance by an employer.

"(B) when used with respect to flexible credit hour programs 
under subsection (c), means all hours worked in excess of 40 hours in 
a week that are requested in advance by an employer, but docs not 
include flexible credit hours.

"(10) Regular ratc .-T hc term ’regular rate' has the meaning given 
the term in section 7(c).".

(2) Prohibitions.--

(A) Purposes.--Thc purposes of this paragraph are to make 
violations of the biweekly work program and flexible credit hour 
program provisions by employers unlawful under the Fair Labor 
Standards Act of 1938. and to provide for appropriate remedies for 
such violations, including, as appropriate, fines, imprisonment, 
injunctive relief, and appropriate legal or equitable relief, 
including liquidated damages.

(B) Remedies and sanctions.-Section 15(a)(3) of the Fair Labor 
Standards Act of 1938 (29 U.S.C. 215(a)(3)) is amended by inserting 
before the semicolon the following: ", or to violate any of the 
provisions of section 13A”.

(c) Limitations On Salary Practices Relating To Exempt Employees.-- 
Scclion 13 of the Fair Labor Standards Act of 1938 (29 U.S.C. 213) is amended 
by adding at the end the following:

"(m)( I )(A) In the case of a determination of whether an employee is an 
exempt employee described in subsection (a)(1). the fact that the employee is 
subject to deductions in compensation for--

"(i) absences of the employee from employment of less than a full 
workdity: or

"(ii) absences of the employee from employment of less than a full 
pay period.

shall not be considered in making such determination.

"(B) In the case of a determination described in subparagraph (A), an 
actual reduction in compci ition of the employee may be considered in making 
the determination.

"(C) For the purposes of this paragraph, the term 'actual reduction in 
compensation' does not include any reduction in accrued paid leave, or any 
other practice, that docs not reduce the amount of compensation an employee 
receives for a pay period.



"(2) The payment of overtime compensation or other additions to the 
compensation of an employee employed on a salary based on hours worked shall 
not be considered in determining if the employee is an exempt employee 
described in subsection (a)(1).".
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Alaska C ourt S ystem
F is ca l  A n a l y s i s  
HB 10

HB 10 a m e n d s  t h e  C o d e  of  C i v i l  P ro cedu re  t o  requ i re  m e d i a t i o n  of a c iv i l  a c t io n  
a l l e g i n g  pro fess ionc i l  n e g l i g e n c e  a ga in s t  an a r c h i t e c t ,  e n g i n e e r  or land s u r v e yo r .  
M e d i a t i o n  m u s t  be c o n d u c t e d  as p ro v id e d  u n d e r  t h e  Ru le s  of C i v i l  P r o cedu r e .

T h e  c o u r t  s y s t em  do es  no t  k e ep  s t a t i s t i c s  on  t h e  n u m b e r  o f  p ro fe s s io na l  n e g l i g e n c e  
c l a im s  f i l ed  a g a in s t  d e s ig n  p ro f e s s io n a l s  e a c h  year ;  b a s e d  o n  t e s t im o n y ,  it is a s s um e d  
tha t  o n l y  a f e w  d o z e n  s u c h  c a s e s  are f i led e a c h  y ea r  in supe r io r  or d is t r i c t  cou r t .

C o u r t  ru les  w i l l  s p e c i f y  tha t  t h e  co s t s  o f  t h e  m e d i a t i o n  sha l l  be pa id  by  t h e  part ies . 
H o w e v e r ,  as long  as m e d i a t i o n  is m a n d a t o r y ,  t h e  s t a te  w i l l  be requ i red  t o  p a y  the  

sts o f  t h e  m e d ia t o r  for a n y  par ty  w h o  is l e g a l l y  i n d i g e n t .  B e c a u s e  o f  t h e  sma l l  
n u m b e r  o f  c l a im s  e a c h  y ea r  a nd  t h e  re la t i ve ly  l o w  co s t s  of m e d i a t i o n ,  th is  no te  
a s s um e s  th a t  t h e re  w i l l  be n o  co s t s  t o  t h e  s ta te  fo r  i n d i g e n t  m e d i a t i o n .  T h i s  c o u ld  
c h a n g e  d r am a t i c a l l y  f rom yea r  to  year , h o w e v e r .  S e v e ra l  years ago ,  a s c h o o l  roof 
c o l l a p s e d  b e c a u s e  o f  s n o w  lo ad .  B e c a u s e  t h e  b u i l d i n g  w a s  em p t y ,  n o  o n e  w a s  in ju red 
and  o n l y  o n e  p la in t i f f  (the s c h o o l  d istr ict) ha d  s t a n d i n g  to  f i le a c l a im .  If s c h o o l  had  
b e e n  in s e s s i o n ,  h o w e v e r ,  s c o r e s  o f  c h i l d r e n  or t h e i r  e s t a t e s  m ig h t  h a v e  h a d  g r o u nd s  
for f i l i ng  a c i v i l  a c t i o n .  In s u c h  an e v e n t ,  th e re  c o u l d  be  a large n u m b e r  o f  l ega l ly  
i n d i g e n t  p la in t i f f s  o rdered  to  m e d i a t i o n ,  a nd  t h e  e n g i n e e r s  w h o  d e s i g n e d  t h e  roof 
m i g h t  n o t  be f i n a n c i a l l y  ab le  to  pay  the ir  sha re  o f  t h e  c o s t s  of  h u n d r e d s  of  m e d i a t i o n  
s e s s i o n s .  W h i l e  t h e  c a t a s t r o p h i c  fa i lu re o f  b u i l d i n g s  or o th e r  s t ru c tu r e s  is f o r t u n a t e l y  
rare, t h e  p o t e n t i a l  ex is ts  tha t  t h e  cou r t  s y s t em  w o u l d  n e e d  to  return t o  the  l eg is la tu re  
for f u n d i n g  of  i n d ig e n t  m e d i a t i o n  at s o m e  t im e  in t h e  fu tu re .
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R e p r e s e n t a t i v e  J o e  G r e e n
P i'r r ic r  10

S p o n s o r  S ta te m e n t  

C S H B  10 (L&C)

M a n d a to r y  M e d ia t io n  fo r  C la im s  A g a in s t  D e s ig n  P r o fe s s io n a l s

H B  10 a t t e m p ts  to k e e p  f r iv o lo u s  la w su i ts  o u t  o f the  c o u r t r o o m  b y  
a m e n d in g  th e  C o d e  o f C iv il P ro c e d u re  to re q u ire  m e d ia t io n  o f  a civil 
a c t io n  a l le g in g  p ro fe s s io n a l  n e g l ig e n c e  a g a in s t  a n  a rc h i te c t ,  
e n g in e e r ,  o r  l a n d  s u rv e y o r .

A  v o lu n ta r y  m e d ia t io n  p ro c e ss  is se t  o u t  u n d e r  C o u r t  R u le  100, H B 10 
s im p ly  m a k e s  th is  p ro c e s s  m a n d a to r y  for ac t io n s  a g a in s t  d e s ig n  
p ro fe s s io n a ls .  A f te r  a su i t  is filed  b o th  p a r t ie s  w ill g o  th r o u g h  a 
l im i te d  d is c o v e ry  p ro ce ss ,  th e n  a m e d ia to r  w ill w o r k  w i th  each  s id e  
to h e lp  re a c h  a se t t le m e n t .

M e m b e r s  o f  b o th  the  p ro fe s s io n a l  d e s ig n  c o m m u n i ty  a n d  th e  tr ia l 
a t to r n e y s  h a v e  o ffe re d  p u b l ic  te s t im o n y  in fav o r  o f  th is  a p p ro a c h .  
T h e y  h a v e  te s tif ied , a n d  I ag ree ,  th a t  m a n d a to r y  m e d ia t io n  w ill  h e lp  
re so lv e  c la im s  of n e g l ig e n c e  a g a in s t  d e s ig n  p ro fe s s io n a ls  before th ey  
re a c h  the  c o u r t r o o m .



C S H B  10 BILL H IS T O R Y

03 /1 4 /9 7  L&C RPT CS(L&C) 5D P 1N R
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0 4 /21 /97  
T h ird  R ead in g  
Final Passage

YEAS: 38 NAYS: 0 EXCUSED: 0 ABSENT: 2

Yeas: A u sterm an , Barnes, Berkovvitz, Brice, B unde, C ow dery , C roft, 
D avies, Davis, D yson, EUon, Foster, G reen, G russendorf, H anley, 
H o d g in s , H u d so n , Ivan , Jam es, Joule, Kelly, K em plen, K ohring, 
K ookesh, K ubina, M artin , M asek, M ulder, N icholia, O gan, Phillips, 
P orter, R okeberg, Ryan, Sanders, T herriau lt, Vezey, W illiam s

A b sen t: Kott, M oses



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street. Suite 409 
Juneau. Alaska 99801-2105

M E M O R A N D  II M March 18. 1997

SUBJECT:

TO:

FROM:

Design professional mediation - (CSHB 10(L&C’))

Representative Joe Green 
Attn: Jeff Logan

Michael F. Ford 
Legislative Counsel

You asked for a brief explanation o f the discover.' provisions o f Civil Rule 26. Generally 
there are two types o f discovery, the initial mandatory disclosure required under rule 26(a). 
and the optional discovery' under rule 26(b). Under rule 26(a) a party is required to initially 
disclose the factual basis o f claims or defenses, names and addresses o f  witnesses, 
documents, photographs, insurance policies, and the type o f damages claimed by category. 
This type o f disclosure is intended to be fairly quick, and. unless otherwise ordered by the 
court, must occur within 10 days after the parties first meet to discuss their claims, arrange 
a discovery' plan, and discuss the pcsib ility  o f settlement. See civil rule 26(0.

Under rule 26(b) discovery may be made o f any matter relevant to the claim or defense of 
the party seeking discovery, if not privileged. Typical discovery includes depositions, 
written interrogatories, production o f documents, physical or mental examinations, and 
requests for admission.

Please contact me if you have further questions.

MFF:jdr:glc
97-192.jdr



B B F M
Engineers Inc.

March 12. 1997

Representat ive Joe Green 
Room 118, State Capitol 
Juneau. AK 99801-1182

510 L Street, Suite 200 
PO Boy 01130 
Anrhourjo AK 00500-1130 
(0071 274-223(5 
(907) 274-2520 Fa/

apdclK HB10 307

Re: HB10

Dear Rep . Green:

I am writing to you as a professional engineer and as a representative of the Alaska 
Professional Design Counc i l ,  common ly  known as APDC . APDC  is a consortium of professional 
societ ies representing architects, engineers, land surveyors, bui lding code officials, and 
landscape architects. The  ten member-organizations have a combined membersh ip of over 
1400 and represent approximately oOOO l icensed professionals. APDC  is very supportive of 
HB10.

Our legal system needs m odification! Over 90% o f c iv il su its never go to trial. Most cases 
are settled, with little to no consideration to actual fault, to avoid the expenses of discovery, 
trials, the threat of punit ive damages (which aren't covered by insurance) and ine seemingly 
capric ious dec is ions of juries. W hen  suits are filed against all possible defendants, regardless of 
fault, to ensure there are plenty of pockets to chip into the settlement, some defendants end up 
spend ing a considerable amount of time and money to extricate themselves from cases in which 
they shouldn't be involved. In most cases, they get to contribute to the settlement, even though 
they have  no fault, due  to pressure from the other parties to the suit. Knowing this, some people 
use the court system as a means  of legal extortion by filing frivolous suits with the hope of a 
settlement. Mil l ions of dol lars are spent in the so cal led “discovery process" which almost 
a lways results in the defendants throwing in their insurance to stop the bleeding and make the 
case go away.

Existing sanctions against frivolous suits are rarely used because they require that the plaintiff 
first lose at trial, a trial that rarely happens. Summary judgment is also very rare because 
appel late courts have a lmost a lways overturned such decisions, making trial judges wary of 
issuing such orders. Many settlements are due to fear of the perce ived large down side of going 
to trial, including the expense  involved and the tendency of some juries to ignore common sense 
and aid the “little guy" plaintiff by dipping into the "deep pocket". All too often we read about 
large awards being reduced by the trial judge or on appeal or on the second appeal,  all of which 
takes time and money . Some  argue that these are rare, but they are not rare enough to take the 
gamb le of a trial.

It is time to develop a system  which identifies patently frivo lous and meritorious suits 
early, so we can to  get them out of the system. HB10 will help the situation for design 
professionals. Mandatory mediat ion would occur immediate ly after the immediate mandatory 
discovery process, a relatively new exchange of documents wh ich occurs very shortly after a 
case is filed. A mandatory mediat ion system would reduce the number and costs of frivolous 
suits by letting the plaintiff and their attorney know early on if a case has no merit. They will be 
less wil l ing to press the case  as the l ikelihood of recovery will be decreased and the l ikelihood of 
court sanction for br inging a frivolous suit will be increased. On  the other hand, it will encourage

Oenms L. Barry, PE Forrest T. Braun. PE Troy J. Feller. PE Colin Maynard. PE



defendants to settle val id claims early by giving them an independent opinion of the validity of 
the c laim against them. It will reduce the costs of litigation by resolving cases before the 
lengthy, expensive, regular discovery process which includes depositions and responding to 
interrogatories. This may have the added benefit of more money going to the injured, rather 
than lawyers and expert witnesses. It should slow down the shotgun approach to suits by 
removing defendants who are obviously not liable.

It is our understanding that approximately 80% of cases sent to mediation in Washington are 
resolved during or soon after the mediat ion process. Fewer, smaller, and shorter cases should 
provide relief to an overtaxed court system. A bill wh ich would have establ ished mandatory 
mediat ion in suits against des ign professionals passed the House last year. 37-3. The trial 
attorneys, who have general ly not been proponents of legal reform, testified on that bill that they 
support mandatory mediation, although they would prefer it to apply to all suits.

APDC  thanks you for introducing HB10 and urges its passage. If you have any questions, I can 
be reached by phone at (907) 274-2236, by fax at (907) 274-2520, or by e-mail at 
bbfm@alaska.net .

Respectful ly yours,

mailto:bbfm@alaska.net


K U l e  I C O .  Mediation.

fa I Application. A t any time after a complaint 
is tiled, a party may tile a motion with ihe court re­
questing mediation for the purpose of achieving a

R u le  99 A L A S K A  R U L E S  O F  C O U R T

(1 ) Hearings involving telephonic participation 
must be scheduled in me >ame manner as other 
hearings.

(2) When telephone partutpaiion i> requested, 
the court, before the hearing, shall designate the 
pans responsible for arranging ihe call and the party 
or panics responsible for payment of the call pursu­
ant to Administrative Rule 48.

(3) L'pon convening a telephonic proceeding, the 
judge shjll

(i) Recite the date. time, case name, case num­
ber. names and locations o f panics and counsel, and 
the t\pe o f heanng:

(u )  Ascenain that all statements of all pames are 
audible to all participants;

m i) G ive instructions on how the hearing is to be 
conducted, including nonce that in order to preserve 
the record speakers must identify themselves each 
time they speak.

( 4 )  A  verbatim record must be made in accord 
with Administrative Rule 35,

tc )  The nght o f public access to court proceed­
ings must be preserved in accordance with law.
(Added by S C O  623 effective June 15. 1985; amend­
ed by S C O  790 effective March 15. 1987; and by 
S C O  922 effective January 15. 1989)

A n n o t a t i o n s
Cases

W h e r e  f a t h e r  p a r t i c i p a t e d  t e l e p h o n i c  a l l y  in p a r e n t a l  r i g h t -  
t e r m i n a t i o n  a c t i o n ,  h is  du e  p r o c e s s  n g h t  to  c o n f r o n t  a n d  
c r o s s - e x a m i n e  w i t n e s s e s  w a s  no t  v i o l a t e d ,  s i n c e  h i s  a t t o r n e y  
w as p r e s e n t  in  the  c o u r t r o o m  a n d  d i d  e f f e c t i v e l y  c r o s s - e x a m i n e  
w i t n e s s e s  a n d  s in c e  t h e  t r a n s c r i p t  o f  the  h e a n n g  in d ic a t e d  tha t 
t h e  f a t h e r  c o u l d  h e a r  w e l l  e n o u g h  to  f o l l o w  the p r o c e e d i n g s  
K J . N  v D e p t ,  o f  H e a l t h  & S o c i a l  S e n . .  O p  N o  3 3 1 8 .
P : j  r l A l a s k a  19 8 8 1

T n a J  j u d g e  d i d  n o t  e r r  in  a c c e p t i n g  t r ' e p h o m c  te s i im un v  
o s e r  th e  o b j e c t i o n  o f  a  p a n s  G r e g g  v. G r e g g ,  O p  N o  j a s a .  
7 7 6  R 3 d  1 0 4 1  ( A l a s k a  1 9 8 9 )

T r i a l  j u d g e  c o u l d  a d m in i s t e r  o a t h  to  w u n e s s  a p p e a n n g  t>> 
t e l e p h o n e  G r e g g  v. G r e g g .  O p  N o  3 4 5 4 .  7 7 6  P 3 d  1 0 4 1  
l A l a s k a  1 9 8 9 )

O a t h  a d m i n i s t e r e d  t o  w i t n e s s  a p p e a n n g  b y  t e l e p h o n e  w a s  
v a l i d  e v e n  t h o u g h  th e  w i t n e s s  w a s  no t  p h y s i c a l l y  p re sen t  in ihe  
s ta te  G r e g g  v. G r e g g ,  O p  N o  3 4 1 4 .  7 7 6  P 2 J  I W I  ( A l a s k a  
1 9 8 9 )

A t  t e l e p h o n i c  h e a r i n g  o n  f a th e r  s o p p o s i t i o n  t o  m o t h e r  s 
m o t i o n  s e e k i n g  c h i l d  s u p p o r t  a n e a r s ,  j u d g e ' s  r u l i n g  l im i t i n g  
h e a n n g  t o  o r a l  a r g u m e n t s ,  w h i c h  p r e v e n t i n g  f a t h e r  f r o m  
l e s i i f v m g  an d  h i s  c o u n s e l  f r o m  c r o s s - e x a m i n i n g  the  m o th e r ,  
w a s  e r r o r ,  e v e n  t h o u g h  f a t h e r  d id  n o i  f i l e  m o t i o n  t o  p a r t i c ip a t e  
l e l e p h n n i c a l l y  in  th e  h e a n n g  C a r v a l h o  v, C a r t a l h o .  O p  N o  
v s h I 8 3 8  P 3 d  3 5 9  ( A l a s k a  1 9 9 3 1

mutually agreeable settlement. The motion must 
address how the mediation should be conducted as 
specified in paragraph lb), including the names of 
any acceptable mediators. The court may order 
mediation in response to such a motion, or on its 
own motion, whenever it determines that mediation 
may result in an equitable settlement. In making this 
determination, the court may consider whether there 
is a history of domestic violence between the parties 
which could be expected to affect the fairness o f the 
mediation process or the physical sjletv o f the* 
domestic violence victim. Mediation may not be 
ordered in a case filed under A S  25.35.010 or ,020 
and conduct which constitute:' domestic violence 
under these statutes may not be the subject of media­
tion under this rule.

( b) Order. A  order o f mediation must state:

11) the name o f the mediator, or how the media­
tor will be decided upon;

(2) any changes in (he procedures specified in 
paragraphs (c )  and (e). or any additional procedures;

13) that the costs o f mcdiaiton are to be borne 
equally by the parties unless the court apportions the 
costs differently between the parties; and

( 4 )  a date by which the initial mediation confer­
ence must commence.

(c)  Challenge of Mediator. Each party has the 
ncht once to challenge peremptorily any mediator 
appointed by the court if the "Notice o f Challenge of 
Mediator" is timely tiled pursuant to Civil Rule 
42(c).

id) Mediation Briefs. Any party may provide a 
confidential brief to the mediator explaining its view 
of ihe dispute If a party elects to provide a brief, the 
brief may not exceed live pages in length and must 
be provided to the mediator not less than three days 
prior to the mediation. A  party's mediation brief may 
not be disclosed to anyone without the party's 
consent and is not admissible in evidence.

fc ) Conferences. Mediation will be conducted in 
informal conferences at a location agreed to by the 
parties or. if they do not agree, at a location 
designated by the mediator. All panics shall attend 
the initial conference at which the mediator shall 
first meet with all parties. Thereafter the mediator 
may meet with the parties separately. Counsel for a 
party may attend a., conferences attended by that 
pany.

(ft Termination. After the initial joint confer­
ence and the first round of separate conferences it 
separate conferences arc required by (he mediator, a 
party may withdraw from mediation, or the mediator 
may terminate the process if the mediator determines 
that mediation efforts are likely to be unsuccessful, 
l'pon withdrawal by a party or termination by the
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C IV IL  RU LES Rule 100
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mediator, the mediator shall notify the court that 
mediation efforts have been terminated.

(g ) Mediation proceedings shall be held in 
pnvafe and are confidential. The mediator shall not 
testify as to any aspect o f the mediation proceedings. 
Th is rule does not relieve any person o f a duty 
imposed by statute.

(h ) If the mediation is successtul. the party 
requesting mediation shall prepare a stipulation for 
dismissal which dismisses all or such portions of the 
action as have been concluded by mediation as 
agreed upon at the mediation.

(Added by S C O  1116 effective July 15. 1993; 
amended by S C O  1130 effective July 15, 1993)
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