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April 41998

The Honorable Representative Alan Austerman
Alaska State Legislature

Room 434
State Capitol (MS 3100) £
Juneau AK 99801-1182 S

Dear Representative Austerman:

My name is Tom Meade, and | work for a local phone company that serves about 5000 lines in 21
villages from Little Diomede to Ft. Yukon, Galena to Dutch Harbor. GCI wants to compete with us to
provide local phone service. Well, notin Little Diomede or Ft Yukon, they couldn’t make any money
there. Maybe in Dutch Harbor though (which subsidizes Ft. Yukon.)

Anyway, | thought scare ofthe arguments G Cl has used to supportH.B. 416 was what our attorneys
would call “disingenuous,” and we have ratepayers who would be seriously harmed by local
competition. | strongly urge you to vote againstH.B. 416.

Local Rates

I'd like to start by talking about Local rates. Like mostlocal exchange carriers (LECSs), our rates are
“geographically averaged.” Thatis, a customerin Cold Bay pays the same as a customer in Dutch
Harbor, even though it costs more to serve Cold Bay. How can we do that? The customer in Dutch
Harbor subsidizes the customer in Cold Bay. Unless you introduce competition in Dutch Harbor. If
that happens, rates w ill go down in Dutch, and up in Cold Bay.

Whether a residential user in Cold Bay should pay $45 per month so a business customer in Dutch
Harbor can pay $20 is a policy call. Fortunately, Congress already mode the call in favor of
comparable rural and urban rates. The “benefits o fcompetition” in urban areas wouldn’t do much to
calm down subscribers in the bush if their rates skyrocket Remember, competition doesn’t reduce
cost, it simply drives price toward cost, and costs in the bush are unavoidably high.

Rural Areas
G CI's bill would require competition for all companies with more than 1500 lines. |I’ll discus why

that conflicts with the 1996 Telecommunications Act later. Let’s start with what it means first. It
means that competition would be automatically approved for 99.3% ofthe lines in the state. Why stop
at 15007 Because there aren’t many cherries left to pick among the remaining 2700 lines scattered

over 30 villages.

What did Congress determine “rural” was? They said 50,000 lines or less. Sure they live in acity of
1,000,000. Butyou only see one airline “competing” in the Juneau market, so maybe Congress wasn'’t

too far Off.

Examples of Competition in RnreJ Markets
Speaking o fairline “competition,” is anybody really happy about the effect airline deregulation and
“competition'lbad in rural areas? Airline deregulation is a good example o f competition’s effect on



rural markets. Do you have awide variety of choices? Are rural rates comparable to urban rates? Do
you like the service on bush routes? Do"you have any recourse if you don’t like it?

So deregulation led to an unregulated monopoly. Is thatin the public interest?

Rural Exemptions
Congress also recognized that competition in rural areas could undermine affordable local service. It

specifically exempted rural LECs from die requirement to allow competition through unbundling
networks. And Congress required the state commissions to rule on a case-by-case basis whether it
would be appropriate to remove the rural exemption. It appears thatthe proposed legislation is in
direct conflict with the Telecommunications Act of 1996.

What benefits would bush subscribers get from a “choice” o fearners? New services? LECs have been
providing new services, and have state ofthe art network, but they can’t g it the services through the
toll carriers, including GCI! And Lfthe portion o fthe bill requiring “unbundling” passes, the customer
w ill still be using the same LEC facilities!

“Unbundling”

The bill requires that LECs “unbundle” their networks. Unbundling means letting a competitor rent
pieces ofits network. GCI claims it has to have unbundling to compete. |f that'strue, isn’t thatan
admission that G CI can’t provide the service as inexpensively as the LEC? Doesn’t it also mean that
LEC facilities are already capable o ftransmitting the best service GCI has to offer?

If the airline industry had to unbundle, you’d have Delta, United, and Alaska Airlines selling seats on
die same plane, with three sets of cartsin ne isle. It doesn’t make much sense in the telephone

industry, either, at least not in rural Alaska.

The Information Age

A typical dial-up voice grade phone line in our service area w ill allow data transmission at speeds
between 26.4 kbps and 33.6 kbps. The maximum speed you can expect from a toll carrier serving the
bushis 14.4 kbps. GCland AT&T have committed themselves to technologies that w ill continue to
restrict data transmission speeds to the bush for yearsto come. GCl is trying to blame die LEC for its
own inferior service, then use “poor service” as an excuse to cmct the local market. It reminds me of
the auto glass shop owner who was throwing bricks o ffthe over-pass to drum up business - he finally
gotcaughtwhen he hit a driver. Which reminds me of G CI's exploding earth station next to the
Sfmngnak school. The explosion shows why any public interest determination should be left to the

APUC.

Since GCl'stoll facilities are the ru qoi impediment to good service in the bush, rhetoric that
competition w ill improve information technology is more than a little suspicious.

ToD Competition

GClclaims its entry into the toll market drove down toll rates. It did, but not by creating efficiencies.
Instead, to Il competition reduced the subsidies that toll carriers paid to LECs to keep local rates down.
Toll rates went down, but local rates went up in most markets as subsidies that held down local rates

were reduced or eliminated.



G ClI claims that competition in Anchorage has already driven prices down. If you look closely, GCI
undercut ATU s basic rate by S.25, and raised Cable TV rates $2.00 to cover it. Yes, they operate
cable TV as an unregulated monopoly. Since GCl insists that its new $200 million fiber optic
submarine cable is part ofa “private network,” not subject to regulation or resale requirements, it’s
unlikely it will unbundle its cable TV network to allow competition in the cable TV industry.

If you truly believe GCI's arguments that competition always benefits the consumer, require GCI to
unbundle its cable TV network on the same terms it wants from the LECs for their telephone networks.
Seeif GCIthinks its cable TV customers should have a choice, too.

The APUC

The APUC’ s responsibility is to protect the public interest GCI'sjob is to protect GCI's
shareholder’sinterests. A recent $1 increase in stock price enriched the top 5 GCI officers by
$1,450,000 in stock options alone! It’s nota criticism, that'swhy they’re in business. But it highlights
the difference between self-interest and the public interest. H.B. 416*5 fate won’t have any financial
impact on anyone at the APUC, so the APUC may be a little more impartial in judging where
competition is in the public interest, not GCI’s interest.

The APUC has set a course toward regulations that will bring Alaska into full compliance with the
Teleom Act. Atthe APUC hearings on April 2 & 3, GCI supported the priorities and schedulc: and
agreed to work with the Commission and the rest o fthe industry to implement these regulations in a
timely manner. It’sdifficult to understand what legitimate need G Cl could have for H.B. 416.

| apologize for the length o fthis letter, but our company’s resources are too limited for me to meet with
you in person. Please feel free to contact me at (907) 349-2400 for any further information or
clarification. Thanks for your consideration and patience.

Sincerely,

Tom Meade
P.O. Box 112473
Anchorage AX 99511
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Unemployment Exempt Amateur
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BILL NO. SB349

Department Affected: Labor

BRU: Employment Security

Component:

This bill excludes from unemployment insurance coverage, the services of sports officials at amateur

sporting events.

passage by U.S. Congress on or before 12/31/99.

No fiscal impact is anticipated at this time.

Prepared by: Rebecca Gamez, Direct

Division:
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Agency: Department of Labor

Employment Security Division

Tom Cashen, Commissioner
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Unemployment Insurance

COMPONENT SERIAL NO. 2.2JL6
(Thousands of Dollars)
FY 00 FY 01 FY 02 FY 03 FY 04
0.0 0.0 0.0 0.0
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0.0 0.0 0.0 0.0
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This bill is pending amendments to the Federal Unemployment Tax Act, (FUTA), requiring
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SENATE COMMITTEE RFMORT
First Committee of Referral

DATE: 338 FURTHER: Finance

Date of 5-Day Notice:. 4 'Z W DATE TURNED
(in accordance with Uniform Rule 23) INTO OFFICE..
Labor and Commerce Committee considered SENATE BILL NO. 349

"An Act exempting services of certain sports officials at amateur sporting events from coverage under
the Alaska Employment Security Act; and providing for an effective date.”

and recommends: Senate Bill:
[sn same title

[Lrbe replaced with cs S I? ) [ j new title.

_ House Bill:
[ 1 adopt previous CS ) [ ] same title

[ ] technical title

[ 1 attached amendment(s) [ ]new: SCR"
[ ] adopt Letter of Intent by Committee
[ ] further referral to the_ Committee
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Department Date Zero Fiscal Department Date Zero Fiscal

[ ]APPROPRIATION » no fiscal note sinclude fiscal notes accompanying Governor’s hill



Alaska State Legislature
SENATE

State Capitol

Official Business
Juneau, AK 99801-1182

Senate Labor & Commerce Committee

Memo

TO: Terry Cramer, Legal Counsel
Legislative Legal and Research Services
via fax: X 2029 this page only

FROM: Annette Kreitzer, Aide to
Senate Labor & Commerce Co
PH: X 3844
DATE: April 8, 1998
RE: FINAL CS SB349 (L&C) - Passed 4/7/98 from L&C

Please deliver a final L&C Committee Substitute for SB 349: Unemployment Exempt
Amateur Sports Official to Capitol Room 115 with the following change:

Include Amendment )-LS 1709VE. 1 by Cramer dated 4/3/98.

The Senate L&C Committee moved this bill from committee yesterday. There were no
other changes. Call if you have questions.



0-LS1709\E.|

Cramer
4/3/98
AMENDMENT
L] I / "
OFFERED IN THE SENATE A
TO: SB 349
1 Page I, line 6, following "oft
2 Insert 'the state, including the University of Alaska, a political subdivision of the
3 state, or"
4 Page 1, line8, following "the™
5 Insert "state, political subdivision, or"



(a)(1) Section 3306(c) of Title 26, Unitsd States Code, is amended by adding the

following new paragraph:

"(22) services performed in the employ ofa State, or any political subdivision
9
f
thereof, or any organization exempt.from income tax under section 501(a) in an
officiating capacity at amateur sporting events for which such Stale, political subdivision,

arorganization agrees to provide such officiating/.

(2) Paragraph (2) shall be effective for such services performed after December 31, 1998. -

\ A AV Q-1A A<S-€ < f nA
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SPONSOR STATEMENT / SECTIONAL

SB 349 - Unemployment Exemption For Amateur Sports Officials

SB 349 would exempt Alaska’s amateur sports officials from
unemployment tax liabilities. It would not relieve them from in-
come tax liability. This measure is predicated upon the successful
passage of corresponding federal language, now being pursued by
Senator Ted Stevens.

Recreational, nonprofessional sports are a large and expanding
component of our state’s athletic and social life, and the role of
amateur sports officials is vital to the continuation and develop-
ment of that segment of activity. The essential character of this
avocation will be adversely impacted if tax pressures on modest
stipends is not relieved. Most amateur officials provide their own
transportation, uniforms, protective gear, and other costs, without
reimbursement from those non-profit organizations and recreational
units of local government which hire them.

Further, without the modest relief provided by SB 349, we may
likely see a decline in the availability of qualified amateur sports
officials as they pick up other work, or worse, force increases in
costs to the many non-profit organizations which sponsor amateur
sporting events. This increase in costs may lead to unavoidable
program reductions.

The Alaska Legislature once exempted amateur sports
officials from employment tax liabilities, however the exemption
was lifted a year later under threat of losing federal funds at the
Department of Labor. Federal law did not correspondingly provide
for the exemption.


http://www.state.ak.us

SECTION 1 - adds amateur sports officials to the list of those
occupations exempted from unemployment liability under
AS 23.20.526(a).

SECTION 2 - since the exact effective date is not known at this
time, this reference states that SB 349 applies o officiating
services performed after either possible effective date.

SECTION 3 - is the conditional language that provides for SB 349
taking effect only upon the passage of corresponding federal law.
Senator Ted Stevens is currently working for passage of federal

language this year.

SECTION 4 - is the effective date, indicating that the provisions
of SB 349 apply whenever the federal law takes effect, and that
can be one of the two identified posibilities.

Senate Bill 349 is supported by the Farthest North Umpires
Assn., the Alaska School Activities Assn., and the Anchorage
Sports Assn. It is not opposed by the AFL-CIO. The bill carries
a zero fiscal note. For information, contact Tim Benintendi at

465-3770.



04/07/98 LEGISLATIVE TELECONFERENCE NETWORK SYSTEM LTN1150

13:36:57 PARTICIPANT LIST (TESTIFIERS ONLY) BY:JNU
TCN:80617 SCHEDULED FOR:04/07/98 13:30 TO 15:00 FOR:ALL
PUBLIC HEARING SENATE LABOR & COMMERCE
LOCATION: ANCHORAGE
SB 349 V6 ohn k ENN ANCH FOOTBALL TESTIFY
SB 349 VPATRICIA LILLIAN AK AMAT SOFTBALLTESTIFY
SB 349 VGARY MATTHEWS AK SCHOOL ACT. TESTIFY
SB 349 yboB WALKER SOFTBALL TESTIFY
"SB '346 " T™oun MEADE TEL AK TESTIFY
SB 346 DAVID FAUSKE TESTIFY
SB 346 KEN TROUT SUMMIT TELE CO TESTIFY
LOCATION: FAIRBANKS
SB 749 MR. Merry WATSON F.N. UMPIRES TESTIFY
SB 349 MR. +/BRUCE KEMMERER ALASKA A.S.A. TESTIFY
SB 349 MR. S/ILEFTY SCHALLOCK FBX BASKETB. ASSTESTIFY
SB 349 MS. VKIM KILLION OFFICIALS ASSOC TESTIFY
SB 349 MR. R obert WALKOTTE FBX FOOTBALL ASSTESTIFY
LOCATION:MATSU
fSB 346 MR GREG BERBERICH TESTIFY
pj-Q i 7*/rpr-$ 3 /12
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APR-01-98

To:

From:

Suhj:

02:43 PM P

Anchorage Amateur SoftbaBlI
Um pireI:Ds Association

*

Senator Loren Tximan
Senate Labor & Commerce Chairman
Aprii 1, 1998
Dob Wulker, President,
AASITA

Amateur Sports Officials

Dear Senator Leman

On the advice of my fellow colleagues I’'m writing you in the hope that you wall support n
piece of legislation in Die Senate (SB 349) that will save all amateur sports officials here
in Alaska and all amateur sports as well. Tn 1989 a bill sponsored by Kcp Teriy Martin
was passed by the legislature (HB 147) recognizing amateur sports officials as
independent contractors. This same law was promptly repealed in 1990 due to conflict
with U.S. Dept of Labor law and the potential loss of millions of dollars in federal
matching funds for unemployment insurance benefits. However no one bothered to tell
the amateur sporting community of this minor little change. In 1994 we came under
scrutiny for Workmen's Compensation requirements, not realising all the while we were
no longer covered by TTB 147. Wc were successlhl in getting AS23.30.230(a) made into
law in 1994 exempting us from Workmen’s Comp.

What happened next was predictable. We along with all other amateur sports officials
were told by our various non-profit officials groups that we were independent contractors
and our taxes were our responsibility and were not entitled to unemployment, or work
comp benefits either. This relationship had gone th** way for almost lon years until last
summer in Fairbanks when a amateur umpire new to Alaska filed for unemployment at
the end of the season based on perceived policy from their homo slate. Alaska Dept of
Labor completed an investigation and based on the “yrrent low found Farthest North
Umpires Associalion liable for the benefits, We nil became painfully aware that wc wore
not exempted by stale luw and that we could also be liable la the IKS for the same
reasons.

Where are we now? Farthest North Umpires case is under appeal with the Alaska Dept,
of Labor. Senator Ted Stevens is introducing legislation that would exempt us from the
Federal Unemployment Tax Act (FUTA) and the jurisdiction ofthe U.S. Dept of Labor.
We hove asked Representative Norm Rokeberg tn introduce a bill in the House usking
that state law be changed to match any new change tn federal law.

Po«t-ir Fax Nolo 7671
To frj< 1, m" A A ScM
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What are tho potential consequences of failure? This could very woll fold amateur sports
at all levels. High school, recreational yon name it. That is why legislation was
introduced in 1080. We that officiate amateur sports are not here for the money. We are
here because we love the game and the people that piny them, most of us are “old”
players ourselves. Wo all have regular full time jobs; we all receive 1090’s for our game
fees and pay the taxes on the money were receive. An average softball umpire mokes
$15.00 a game, then take administrative fees and that drops it to about $13.00. Almost
all the money we earn is used to buy uniforms go to officiating clinics and pay for travel.
Tf the various associations have to take on the expense of unemployment, work comp, the
IRS and the costs of that administration, game fees will drop to the point where amateur
officials will have to pay to cnll games. If these cost rise, as significantly as they appear,
sporls officials will just not be found or the user groups, those same amale.ur athletes or
their parents will he paying even higher costs to have officials to call their games. Either
of these situations could severely impact all Alaska amateur athletic programs.

It is my hope to speak with you on this matter during the Labor & Commerce Committee
hearing on April 7,1998. Mease call if you have any questions or if | enn help in any way

possible.

Sincerely

Boh Walker, [‘resident
AASUA, 694-1)7 H

.02



APR-01-98 04:13 PM ANCHORAGE SPORTS 907 276 7246
April 1, 1990
Sen. Loren Leman
Chairman, Senate Labor & Commerce Committee
Juneau, Alaska
Re: Senate Bill 349
Dear Senator Leman,
I encourage your help in paaaing this very important bill as

it will effect thousands of athletes state wide.

SB 349 pertains to Unemployment Insurance for Amateur Sports
O fficials. When we add stipulations onto officials for employment,
we lose officials from the ranks. If we have no officials, we will
not have legal games for our teams to play.

We then lose teams from our leagues and players from all
sports. With nothing to do, idol minds find other things to occupy

their time.

Recreational sports are a necessity for a community to
survive. Not only Jlarge cities but rural communities as well.
People have played sports for thousands of years and have had

officials calling their games.
Tharjk you/yfor your time and help in this matter,

RAG* RTS ASSOCIATION

ent Sdibert
oftball/Basketball Director

P.0. SOX #2f0«, ANCHORAGE. ALASKA BdBOB-210S, 27B-15S4
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Author:  jwatson@mosquitonet.com (Jerry S. Watson) at C2VHaL
Date: ~ 4/1/98 4:23 RV

Priority: Normal

TO Senator Loren Lemen at LAASBEM

Subject: House Bill #349

Senator Leman: i o )

As president of Farthest North Umpires. Association in Fairbanks, | ask
for your support of House Bill # 349. issue here is unemplomj\ent
compensation being paid by part time amateur sports officials. all have
real jobs, and participaté as officials simply for the love of the ?ame Yes
we are compensated for our time, but if you consider the expenses 0
uniforms, travel, affiliate membership and numerous others, we really do not
make much money. W all claim the income on schedule Con our federal tax
returns as we Should. But if we now have to start witholding unemployment
compensation and who knows, what else,_ things become much nore difficult.

W have a difficult time recruiting new officials, and this issue will
meke that 10b much more difficult. If we cannot recruit a sufficent number
of officials, then this becomes a quality of life issue. My of our
contracts involve youth sports, and it simply is not acceptable to meke our
youth suffer because of a lack of sports officials. ]

Qur Fairbanks association is S|m]pl}i the tip of the iceburg. If we are
held liable by the State Department of Labor, then they intend to goafter
all sports officials organizations in the state.

Agam I ask for your support on House Bill # 349.

k you for your time.

Sincerely,

Jerry S. Watson
President,

Farthest North Officials Assn.


mailto:jwatson@mosquitonet.com
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ALASKA CHOOL ACTIMTIES ASSCCIATION

April 3,1998

Senator Loren Leman
Alaska State Legislature
Juneau, Alaska

Fax (907) 465-3810

Dear Senator Leman:
A situation is developing that you should be aware of.

Alaska currently has hundreds of amateur sports officials that provide officiating services for
school, club and community teams throughout the state. Alaska School Activities Association
(ASAA) registers more than 800 sports officials annually so that they may officiate high school
intcrscholastic contests. There are other governing bodies whose affiliates within Alaska serve a

similar function.

Traditionally, amateur sports officials receive small stipends for each game that they officiate. To
the best of my knowledge, nearly every official holds down afiill-time job not related to officiating
and does not depend on this stipend as his or her sole source of income.

In the more populous areas of the state, amateur sports officials have formed loose-knit
""associations'" to handle the scheduling of game assignments. In the less populated areas, schools

seek out officials and pay them to officiate interscholastic contests.

A recent case before the /Alaska Department of Labor could jeopardize the future of amateur sports
officiating throughout the entire state. If these officials are determined to be employees of their
""associations'” or of the schools that hire them to officiate their contests, then the officials would be
eligible for unemployment compensation when the particular sports season concludes. Such a
determination would subject the officials "‘associations' and schools to the additional expenses

required of an employer.

Please introduce legislation that will classify amateur sports officials as "independent contractors,""
not eligible for unemployment compensation.

Please feel free to call me at 563-3723 at your convenience if | may further clarify this matte..

Respectfully,

Gary Mattlrews
Executive Director

4120 Laurol Street, Suite 102 + Anchorage, AK 99508 e« Phone: (907) 563-3723 + Fax: (907) 561-0720
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ALASKA SCHOOL ACTIVITIES ASSOCIATION
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Guy W«T<?n, PastPresident

Juneau-D ouglas O fficials A ssociation

4362Taku B lvd.
Juneau, AJC 99801

April 3,1998

The Honorable LOren Leman
A laska State Senator, D istrict G
Chair, Senate Labor and Commerce Committee

State C apitol

Juneau, Ak 99801-1182

D ear Senator Leman:

I would like to express my appreciation for your prom ptscheduling 0fSenateBiII349,

"An Actexempting services ofcertain sports offioials at am ateur sporting events from

coverage under the Alaska Em ployment Security Aot.” I would urge the com m ittee to

w ork tow ards advancing the legislation aa soon aa possible.

Senate B ill 349represents an opportunity for the Legislature to dem onstrate its continued

support for am ateur athletics In Alaska, and do so atno real additional costto the citizens

o fthe state.

M any things are needed to provide adequate am ateur athletic program s forthe people of

the state. O ne ofthese things is officials. W hile one m ightbe inclined to berate the

officials for everyjudgmentcall which goes the other way, |l am certain thateverybody

understands that the officials are a critical partofany sporting contest.

Fortunately for am ateur sports in A laska there are people willing to serve as sports

offioials. M ost, ifr t all, serve in this capacity because they enjoy participating in

athletics, albeit in an unusual fitfhion. M any receive a smallamountofcompensation for

their efforts, butnever enough to even rem otely considering making a living out of

officiating. The very few w ho enter officiating for tho m oney rapidly discoverthatthe

relatively small am ounts received could easily be exceeded working In alm ost any other

endeavor. However, this is notto say thatthe m oney paid to officials plays no role

w hatsoever In the decision to continue officiating, This m oney helps pay for special

uniform s, vehicle expenses, and an occasional offering to tho "officiating wldow (er)" w ho

has tolerated the official being away for hours ata time, engaging in an activity which

would seem to provide so little rew ard to those outride the officiating com m unity.

Unfortunately, current interpretations ofthe State and Federal Em ployment Security law s

willw ork to reduce the small amountofcompensation even further, and do so w ithout

providing any real benefitto anyone. Ithas been determ ined that am ateur sports officials

fall under tho provisions ofthe Em ployment Security (Unemploymentlnsurance)

program s. This Is despito the fact, thatvery few , ifany, am ateur sports officials engage In

officiating as theironly (or even m ostsignificant) form ofemployment.

1989, C hapter 100, Seotlon 26 o f

legislature lias acted oo this m atter in the past. In

the Session Laws ofA Jaska exem pted am ateur sports officials from these law s.



1989, C hapter 100, Section 26 o f

m s Legislature MS acted en this m atter in the past. In

the Session Laws ofA laska exempted am ateur sports offioials from these law s.

Unfortunately, the Federal G overnmentwas notas willing to considerthe needs of

1990.

Congress and others,

am ateur sports officials, and the Legislature w as forced to rescind this exem ption In

There is now hope that, w ith the efforts ofthe A laska delegation in

the Federal Governmentmay perm it this ‘exemption. However, even w ith congressional

action, re im plem enting this exem ption will require action by the Legislature. SB 349

provides this action. SB 349 has also been carofiilly drafted to not leave the state In non -

com pliance w ith federal law ifthe needed congressional action is notforthcoming.

Considering the costs officials (and indirectly those operating am ateur sportprograms)

would incurbeing aparlofthe Employment Security program , the benefits to be received

from the program ore very insignificant. First, since alm ost all officials have other

occupations, unem ploymentas an official would be extremely unlikely to triggerthe

receipt o fbenefits. Second, since very few officials m ake any greatamountofmoneyin

officiating, any benefits that m ight be received would be trivial.

In conclusion, | would once again like to thank you for scheduling the Iill, and hope that
the Legislature will be able to take this action to supportam ateur officials, and am ateur
sports.

Juneau-D ouglas O fficials A ssociation
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STATE OF ALASKA BILL NO. SB 353 |
1998 LEGISLATIVE SESSION

Revision Date (Note if correction) o
Title An Act relating to property exemptions; and BKU
Component Collections & Support

Dept. Affected Law
Civil Division

providing for an effective date.

Commercial

Sponsor Senate Judiciary Committee
Requester Senate Labor and Commerce Committee Component Serial No. 2210/1.
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FYO0O FY 01 FY 02 FY 03 FY 04
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
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Other (Specify Type)

TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any currentyear (FY98) cost:

POSITIONS

Full-time
Part-time

Temporary

ANALYSIS: (Attach a separate page ifnecessary)

SB 353 makes numerous changes to Title 9, Chapter 38: the Alaska Exemptions Act. The changes include increasing

0.0

0.0

the homestead exemption, an amount of property that cannot be sold to enforce ajudgement, from 554,000 to $250,000

for individuals and 5500,000 for married couples.

Passage of this legislation will have no impact on the Department of Law's caseload.
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SPONSOR STATEMENT

SB 353

This bill seeks to update the exemptions which are presently
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allowed

Alaska residents for a family home and insurance. With respect to the
homestead exemption, Alaska last amended its homestead exemption in
1988. Several states; Florida, lowa, Kansas, Texas, and South Dakota, grant
their citizens an unlimited homestead exemption, while many other states
provide that real property held as “tenants by the entirety” is exempt from
creditor claims. Thus, 28 states grant their citizens greater homestead

protection than that given to Alaska residents.

This bill, although not granting an unlimited exemption for the family

home, would at least put the family home on par with the new

income tax capital gain exclusion. Given the growing popularity
as estate planning tools, a section is added to give individuals

federal
of trusts

who have

their assets placed in the name of a trust, the same protection that would
exist had the assets been in the individuals' own names. This would apply
only to those trusts where the trust income is still taxable to the grantor.

In addition the bill adds three new exemptions. First, for the reserves set
aside for condominium associations. Second, a limited exemption for

annuities. Third, an exemption for the new Roth IRA.

The exemption provided for condominium reserves is meant to protect the

many individuals who reside in condominiums in Alaska. The bill

assures

them that the money which they have paid in the form of monthly dues

will continue to be used for the purposes for which they were
i.e., ongoing maintenance and repairs.

intended,



This bill would protect insurance policies and their related cousin,
annuities (up to $100,000) from unforeseen financial disasters. It should
be noted that the states of Alabama, New York, Florida, California, Missouri,
New Mexico, North Carolina, Oregon, and Texas have seen fit to give its
citizens an unlimited exemption for insurance policies.
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FISCAL NOTE

STATE OF ALASKA
1998 LEGISLATIVE SESSION

Revision Date (Note if correction) Dept. Affected

Law

BILLNO. SB354 [

Title An Act relating to wills, intestacy, nonprobate BRU Civil Division
transfers, and trusts; and amending Rule 24 ... Civil Procedure. Component Commercial
Sponsor Senate Judiciary Committee
Requester Senate Labor and Commerce Committee Component Serial No. 2211
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES J
CHANGE IN REVENUES ( ) [ ! | |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

0.0 0.0 0.0 0.0

TOTAL 0.0 0.0

Estimate of any current year (FY98) cost:

POSITIONS

Full-time
Part-time

Temporary

ANALYSIS: (Attach a separate page ifnecessary)

SB 354 amends various sections of the Uniform Probate Code. The hill adds a new section, AS 13.06.068, primarily

dealing with which state's laws will be aBIpIicabIe to testamentary dispositions of both real and personal property.
Il correct inconsistenciés regarding choice of law throughout the Uniform Probate

Sections 1through 8.18 and 19 of the

Code. The remainder of the bill largely deals with trust administration. In particular, Section 12:adds new sections to

Article 3which deal with the duties and liabilities of trustees.
Passage of this legislation will have no fiscal impact on the Department of Law.
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This bill is a companion bill to House Bill 196.
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SPONSOR STATEMENT
SB 354

THE ALASKA TRUSTS ACT
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It puts finishing touches on

the Alaska Trust Act passed in 1997 by taking common law and codifying
it into statute. In writing the trust document, people who write trusts for
Alaska, will be able to include references to the statutes as opposed to
having to individually list all the provisions in the trust document.

SB 354 makes a number of important improvements to Alaska’s estate and
trust laws. Section 1-8, 18, and 19 of the bill change Alaska law to permit a
person who isdomiciled outside of Alaska to select Alaska as the
jurisdiction for the probate of their estate. This provision should bring
significant business to our state.

Sections 9 and 10 of the bill allow a person to limit the liability of a trustee
in their trust when more than one trustee is serving. The person could
provide that only the trustee who exercises a power will be held liable for
its actions and that the other trustee who did not participate in the
exercise of thepower would not beheld liable. This provision  will
encourage trustees in Alaska to work with other trustees of the same trust.

Portions of the Uniform Trusts Act (draft 1997) which clarifies many

issues involving the administration  oftrusts in Alaska is included in
Section 11 of the bill.

llistria A



Section 12 protects an Alaska trustee who in good faith defends an Alaska
trust from the claims of a creditor who seeks to set the trust aside. If the
trustee acts in good faith, then the trustee gets a first lien on all trust
assets for payment of its fees, costs and attorneys’ fees. Delaware has
adopted a similar provision to protect its trustees.

Section 13 allows a trustee who has the power to invade the corpus of a
trust to appoint the assets of the trust to another trust for the beneficiaries
to postpone estate and similar taxes. This provision would allow a trustee
to move a trust to Alaska and to appoint the assets to an Alaska trust.

Section 14 clarifies that a bust created in another state or country can be
moved to Alaska even thought he trust was settled before the Alaska Trust

Act was passed last year.

Alaska does not have a statutory provision that sets out the powers of a
trustee. Sections of the Uniform Trustee’s Powers Act (draft 1994-1997) is
enacted in Section 16 of the bill. These statutory powers would supplement
the powers set forth in a trust agreement.

A number of miscellaneous provisions are included elsewhere in the bill.
Section 15 allows a person to include a penalty clause in their trust. Section
clarifies the accounting of bond premiums and discounts. Section 20
amends AS 34.40.110(d) to be consistent with the Uniform Fraudulent
Transfers Act (HB321 currently in Senate Rules). Section 21 precludes an
action by creditors of the grantor of the trust against those who assist in

the creation of the trust.

This bill will improve our estate and trust laws and will make Alaska’s
laws more favorable to our residents. In addition, the bill will make our
laws more attractive to people outside of Alaska who are considering
Alaska for the administration of their estates and trusts.



Overview of legislation affecting trusts
and other financial services in Alaska

Various bills have been introduced, both last year and this year, to enable Alaska
to develop a National and International financial services industry as well as provide
unique wealth management and estate planning opportunities for individual Alaskan and
non-Alaskan residents. These bills, both enacted and proposed, provide opportunities for
Alaska and Alaskans with virtually no downside.

The first legislation was House Bill 101, enacted on April 1, 1997. This Act was
the first step in an effort to expand business opportunities for Alaskans and Alaskan
businesses. House Bril 101 allowed for perpetual trusts and self-settled spendthrift trusts.
This legislation has provided for unique estate planning opportunities for all Americans.
There have been over (50) articles featured in national publications discussing this Alaska
legislation. This exposure has resulted in many trusts being established here in Alaska.

The second legislation was Hnuse Bril 266, effective July 1, 1997. This
legislation took advantage of the changes that the Internal Revenue Service made
regarding Limited Partnerships and Limited Liability Companies. House Bill 266 has
changed certain provisions enabling Alaska Limited Partnerships and L.L.C.'s to be most
effective from a wealth management and estate planning perspective. Many Alaskan
Trusts are funded using these L.P. anaL L.C’s.

This year additional legislation has oeen proposed to strengthen Alaska Trust laws
and provide for additional opportunities tor Alaska financial service providers, Alaska
residents, and non-Alaska residents.

HOUSE BILL 199 is designed to allow Alaskans, as well as those Americans residing in
states that do not have community property laws, to have the voluntary option of selecting
a portion of their assets to be considered community propeny. This can provide
significant income tax savings to a family when the first spouse dies. Thus, allowing for
additional trusts to be established in Alaska.

HOUSE BILL 196 is designed to clarify many of the common law provisions regarding
trusts. These changes will ‘naxe Alaska an even more favored jurisdiction for Alaskans
and non-Alaskans to have their trusts administered here in Alaska. HB196 provides
clarification to House Bill 101 to make this legislation more advantageous for individuals

to establish trusts in Alaska.



HOUSE BILL 321 makes changes to the fiduciary standards that trustees have in the
investment of trust assets. This legislation provides for more flexibility for the trustee in
making investments, as well as more accountability to the beneficiaries by incorporating
modem portfolio theory. This legislation coincides well with House Bill 101 and 199 in
that it incorporates additional flexibility and standards for trustees.

PREMIUM TAX LEGISLATION is designed to make Alaska the premier jurisdiction
for large insurance policies to be issued. By reducing the premium taxes on large
insurance policies, Alaska will become the most competitive state to have insurance
policies written. This should be a significant advantage to the Alaska insurance industry.
By allowing a reduction in premium tax, Alaska will become more attractive for
individuals to establish Alaska Trusts (HB101) using large insurance policies. This
legislation should generate additional revenue to the state of Alaska in that without this
legislation these large policies would not be issued in Alaska.

SECURITY EXEMPTION This proposed legislation would make Alaska Limited
Partnerships and LLC’s more attractive by changing those securities that have to be
registered. IRS regulations require that if a security has to registered under state law, it is
considered a tax shelter and must use the accrual method of accounting. For many
individuals forming LLC's or L.P.’s, using the cash method of accounting is much more
attractive and economical. This legislation makes it effective for non-Alaskans to use

Limited Partnerships and LLC’s.

Under current law, even if all of the partners are non-Alaskans and no transactions occur
in Alaska, the partnership must still be registered in Alaska even though it is exempt
under the security laws where the partners reside. Our research indicates that Alaska is
ihe only state '.hat has this onerous requirement. The proposed change would not require
registration in Alaska if a sale docs not occur within Alaska.

Also under current law, Alaska exempts registration only if there are less than (10)
investors and the offering amount is less than S100,000. The proposed change would
bring Alaska in line with other state registration requirements. The proposal is: if there
arc less than (10) investors, the offering can be an unlimited amount. This is similar to
other proactive states. For example: In New Jersey, less than (10) investors allows an
unlimited amount; Indiana, less than (15) allows an unlimited amount; Massachusetts,
less than (25); Florida, less than (35); and in New York, if it is a non-public offering,
there is no limit on the number of investors. Federal law would still apply where

appropriate.

By making these changes, the use of Alaska Limited Partnerships should increase
significantly, thus enhancing the use of Alaska Trusts (HB 101).



These pieces of legislation have the ability to compliment the overall focus of
trying to give Alaskans the best advantage for wealth management as well as trying to
develop the financial services industry.



Executive Summary
On

HB101, HB266, HB196, HB199, HB321 and other Proposed Legislation
j
Several bills which have been introduced in the Legislature, two ofwhich were
passed in 1997, and two more of which are about to be introduced, all relate to the common goal:
Attempting to make Alaska a greater financial center.

HB101, which became effective in 1997, is the Alaska Trust Act. It made Alaska
the best jurisdiction in the United States in which to create a'trust. Shortly after AJaska passed
the Alaska Trust Act, Delaware enacted a similar measure. The Delaware Act, however, has
certain drafting errors, most or all of which are expected to be cured in this year. The Alaska
Trust Act has resulted in business from individuals residing m other states for Alaska banks, trust
companies, attorneys, accountants and others. A request for piling is pending before the Internal
Revenue Service relating to the estate planning benefits o f using Alaska trusts, compared to
those created in any other American jurisdiction. |f and whep that ruling is issued, it is expected
that it will even more gTeatly increase trust business in our State.

HB266 revised the Alaska limited partnership and limited liability company laws.
It became effective in 1997. It also makes Alaska the most desirablejurisdiction in the country
within which to create limited partnerships and limited liability companies for certain tax and
estate planning purposes. Several individuals outside of Alaska have now created such entities
within the State. This has resulted in fees to the State which otherwise would not have been
received and work for professionals. Unfortunately, the unique Alaska security rules (known as
"Blue Sky Laws") have inhibited die use of these entities to a significant extent. These rules are
more cumbersome and complicated than those in other states, such as Delaware and New York.
A new bill is expected to be introduced to bring Alaska's Blue Sky Laws in line with those of
other states. It is expected that significant new business will be brought to the state in a way of
the creation of limited liability companies and limited partnerships if any when that proposal is

enacted.

HB 199, known as the Alaska Community Property bill, will allow married
Alaskans to elect to have their property treated as community property. This will provide
Alaskans with certain income tax benefits now enjoyed by residents only of the nine current
community property states in America. Ln addition. Alaska will be the first state to pemut
married couples from another state to be able to create community property by creating a
Community Property Trust, in Alaska. Tne income tax benefits to a married couple can be so
significant when the first spouse dies that it is expected that significant business will be brought
into oux State from outside.

i

HB196, entitled the Omnibus Estate and Trust Improvement Act, will make
several changes to laws relating to Will and trust matters. It will modernize the laws of our state,
simplify the administration of trusts and is important companion legislation to the matters which
have been or will be enacted by other measures.

NYM*4:49032v |



HB321, would result in the adoption in Alaska of the Prudent Investor Act, which
has been enacted by approximately one-half of the other states. This important uniform act
reflects modem portfolio theory, allowing trusts to be more efficiently managed, potentially
producing higher returns and greater financial benefits for the beneficiaries of Alaska trusts.

Another proposal would reduce the state tax on premiums paid on life insurance
(and, perhaps, other insurance). Alaska has a relatively high state premium tax (2.7%). (South
Carolina's is only 72/100 of one percent.) There are income tax advantages of investing in life
insurance. Many wealthy individuals are investing significant funds in these products. To
avoid any state premium tax individuals are acquiring the insurance outside of America.
Virtually no Alaskan pays more than $50,000 per year in life insurance premiums. The
proposed legislation would provide that the premium tax would continue to apply at 2.7% on
premiums ofup to $100,000 per year but only 1/10 ofone percent on amounts above that.
Based upon discussions with wealthy individuals who intend to invest in life insurance, it is
very likely they would prefer to acquire their insurance in Alaska (pnymg 1/10 of one percent
premium tax on amounts above $100,000 per year) rather than going offshore (and paying no
state premium tax). Not only will this result in new business in our State it will increase State

revenues.

As will be discerned, the legislation enacted, pending bills and proposed bills axe
designed to enhance financial services business in the State. It can be expected that additional
measures will be proposed in the future.
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However, Ihrae inctiorui cmitaln many vara
utruna, omlaainna ami nddiliuuat mallor
whirh utnnol b« clearly uulli-utwl by alnlu
lory notes.

Taaaa. L 10HJ. chaptir« Mil uni #417, tv
pruk-il nnmeroua aectinm SVrrtum'a Ann.
Civ.St. arts. 7t26b-1 1* TA2AI* 24) whiih
formerly constituted + nuliataiilial adoption
m the “major provision* of the Uniform
Trusts Art,_and enacted piuvWlune entitled
the Tessa TVuit Code [VT.(1 A. I'raparly
| -ndebk 11 UHl <0 116.017) While Die new
Trane TVuat Cmla rontsmu aunie prurialons
whicti are similar to 1)-- .IlmfornL Truuts

it, it_doer nut oonntiloli- a anbutaatul
«dn)-tioii of «ald act.



UNIFORM TRUSTS ACT

AnArt concerning trusts anti trustees and to make uniform the law with
reference thereto.

1937 ACT
Bl
1 Dcfinrtfom,
2 Rank Accnunt lo Pay Special Dnbla.
8, I/»an of Truat Funda.
4. Corporate TVoatee Depositing Trual Funda with Self.
m  Trualee Duylng from or Selling to Self.
. TYualee Srlling from One Truilto Another TVuat.
. Corporate TVuitee Buying fla Own Stock.
. Voting Stock.
. Holding Stock in Name of Nominee.
0. Powers AlUchod to Office,
1. Power* Erervisabte by Majority.
12. Contractu of Tniatee.
13. Exoneration ur Reimbursement for Tortn.
14, Tort Liability of Trust Ealale.
Ifi, Withdrawals from Mingled Treat Pusds.
1. Ifncnforceablo Oral TVuat Crested by Deed.
IT. 1'owor of Settlor.
IH.  Powerof Beneficiary.
19. Power of the Court.
20. Liabilities for Violations of Act.
21, Uniformity of Interpretation.
22. Stmt Title.
23. Severability.
24, Repent.
25. Time of Taking Effect.

0
7
8
9
1
1

lie it enacted .

9 I. (Definitional

An used in thin Act unless the context or subjocbmalter otherwise
requires:

1. "Person" menns an individual, a corporation, a partnership, an
axaociation, a joint stock company, a business trual, an unincorporated
organisation, or two or more persona having ajoint or common interest.

2. "Trustee" includes lIrualeea, a corporate as well as a natural
person and a successor or aubstitule trustee,

8. “Relative" menna n spouse, ancestor, descendant, brother or nistcr.

4. "Affiliate" means any person directly or indirectly controlling or

controlled hy another person, or any person under direct or indirect
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cummon control with another pernon.

W

Not* 3

It includes any person with whom

a trustee has an express or implied agreement regarding the purchase of
trust investments by etch from the other, directly or indirectly, except a

broker or Ktock exchange.

). ‘Trual" means an express trust only.

Action In Adopting Jurisdictions

Variations from Q(LL(1*1 T *il'

Nevada. In sshsec. (2|, inssrt* "means
[If poreon holding property in Irnnt and"
ollowing "TVuaUe".

Library References

hills «=»7.
J

T
CJ.8. TrUils « 8, 0.

New M tilro. til mihitc. Cl), ndd* ", dent

executor, administrator, gaardi.n, oon-m-4.
0>r,egvnt *nH n Inuilse ol «n inter vivim hr
testamentary trust;" tl the end Ihcradi

*

Notre of Decisions

*

fonstnicttnn «tinal
Corporation u trustee* 7
Pleadings R
Krtntcllu t(T«l |
Trails
Generally 1
Constructive trusts J
Keeutdni truete 4
Hpenifttntfl truete A

I. Relrorirtlrs efferl

Taxes TVsel Act wldrh was nn.-tsil in
1943 had o0 apglication to transactjoii which
occurred in [¥3f> and which allegedly In
ynired e parol trull. Genie v. tinrrie I>r
Orth, Tfl.CIv.App.I8M, 2W S.W.2d HO4,

The 1913 truel act did not operate r?lln>
uslisely oo oo lo jar psrol avManor nf [niel
arising_heforr its pssisgo, isolsvilhsisnding
[hsl trial w»* held thrrenflar, Hinforil v.
Snyder, 1948, 189 8 W.24 471, 144 Tne. 1X4

3. Truete—Grieerallr

TtiUirrnlary trtut providing Pint Iho re-
mainder of trust, troth Income and ﬂnnnlpal,
he administered by t/usteM for the "caro
anil trcetm rnlof needy crippled children ef
Oklahoma County, Oklahoma," to to select
ed hy trusters, sufficiently rsinblhhrd thsl
dial In_be be»»riU>d Iheroby. Wilkin v.
Wilkin  Ttriial, D.C.tJk1.1900, 211 KSupp.
uln.

Where title In Irustor'e condninmhim.
which under ferm.v nf truat agixrnu nt was
to be distributed In usined beneficiary upon

font trustor's (balks nen

tl)Jeg}m%“})artl OIfLW_St o}ate. Ds%%rn'\b

liustor'a ilrsth. wee not givefn| Lrui(ju(;/ bs*
oninlum did not

Where UIUm rnUry tnat tpreified hene-
glrla.nra who were to take truel carpus et
ruil temtinatinn, truat did not fail to asjvrl-
ly principal tnnrtirleilre *» as tn result In
men disposliUio of corpus lo beneficiaries
at trust_Innnuinthin br|n?_ churxclerltr.| aa
so jovelid nilMlitsilsnn. fiurcesslun of Sts
IsrisU, La.App.19/3, 273 Su.'AlI GIT.

No particular language is ragulrert lo cre-
sts: « trust soil .1 suffices 1/ Idee liistnjinrnt
0s a whole m fleets Intent U> rilihlieh s
fruit ralaUtmshlp. St. Charles I-and Tmal,
Arhille Uulbel v. St Amsnl, 136H. 217 Si,21
3Hfi, 243 In. 243.

Jo e ConUrnctlrn tiusts

Qinalnictlsr trust la a itmerilaldrvirc b
which holder nf IrgaJ fills t> properly. (s
held to be « truitro of (]bet properly for'ihe
benefitof enctlKr who In road conscience (s
entitled to Il Igxhrn v. locken, ICH2, 640
P.2d 803, OX Nrv XH».

Constructive Isuet will arise and affect
property acrpiivilinne under cincuiratenrrH
where tunflaenllel rolstionsMp exists be-
tween perils’, latenlinn of legal title to n
holder thrrrof against another wvutl he
Insquitable, and %he ssistenrs nf such a
trust Is csieulisl lo llia effscU-atinn id jas-
tics. Id.

Whiro oral egreeeient pruvnint Ihel tn
ther was to nuile nsrtiiin improvrinmtn

769



81

Mol* 1

qun property, end after patent % u grant,
td am » u to convey tha properly to fathrr,
but e*n oubaagernljy refuted to convey tha
property u agreed, unpoaitfnn of canatruc-
tree Intit upon tbs land waa appropriate,
air* conftdtnUal ralalimuhJp tallied be-
tween fitber and ton, dalantioa of Ufa)
title by ton would la inagultabta, and tha
eaulrnee el tha truil wai aeaential to tha
eff*cUialon of juatloe. Id.

Kvtdtfvoa in nilon brought by father
egeliul aon for dreUratlon of comtrudlva
truit In tend awiuJnad finding that partita
orally agreed thal father would mihe cor
Lain InproranenU upon (hi properLy, and
after patent waa granted, aon woald convey
tho property to father, |Id.

Proper baala for Imprcaalng oonatructlve
truat 1a to prevent uujuat enrichment. G &
’F\’AZWAM 0. v. Tlitmpaon, Okl.1877, 657

wn iropmalng coiulrafijve truil it it col

nrcetaary for plaintiff to have aulfered any

or auffer loia as great at benefit of
defendaal Id,

Proof of circuroaUnoea werreotiog iropo
nilian of gootlructrv* truat mutt bo by ckai
and eonrintlitg evidence. Handono v. Tutlr,
197d. IBS P.zdf 218, 86 Nev. Itd.

ImpoelUon of oanitruelite truil on 521
arfea ot really vru aulhvrired on Hcdingi
tliat confidrntjat ralatlonahip eifiled !»
tween rant aatate aalaaroan and huiband
and trifs be aim ed concerning lhair inveal-
rnonU. that aakamas had fraudalesdy in-
duced couple lo give hire 13,364.14 toward
pomhaae of 324 ‘acrea of laud at 826 an
acre, which in fact wu pureheard for til
an acre, and that aaJaircan failed to dlaclote
liurtbua nf additional 204 aore with mon-
ey couple advanced. Id.

wire land wo jointh purehued Jo W
held for tin nioulha a»d then roaold ia imail
parrala, treoairtion conaliteted a f|]0|n'[ ad-
"Vflura and Joint adventurer* who had been
fraudulently ind read lo advanre fenda were
entithVl to Impotiron o( conitnjrtire truit
nn .properl?/ othur adventurer” bad pur-
rhaied 1a hla own name. 1Id.

Parol svidanra ia admlaaible to Prove
fart* and circuintaocat cootLiluting fraad
from which corvatruclivt truat ariaai Id.

A ronatrjcdvn lrual will arlio whenever
the clrcumiUiuea under whirh property
waa acilUirtd rnnhva It inequitable (hit it
ahuald bn retained hy him who bolda the
legal tiln, aa agamit aoolhrr, providnl tens
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confidential relatfonahlp aaiita betwaao the
two and provided the reelin% of tha truat la
nteaiaary to prevent a failure of Justice.
Schmidt v. Merriweathar, 1466, 411 P-2d
991.82 Nev. 872.

Where father wu an old man, very il
and Buffering from hallucraitfoca whanaon
acquired title to preparly in dlepule, and
Own wu no evldeec* of com Mention giv-
en hy too and hit wife In tVe father fortha
Irenalor, and ion'» daillugl clearly deprived
hit aJaUr, Iho only other heir of father and
methtr, of any there ia ihelr property a
coaiatnirtrv* Irujt u Inaueh property could
ba feund to have resulted In favor of tha
daughter.

Truat Acldid not apply where if plalirliffaa
ware entitled to recover 1l waa undar theor
of corntractive trail ConolidiUd Gas
Equipment Co. af America v. Tjiompaoo,
Taa.Civ.App.1966, 897 B.W.Jd 260, reverted
on other ground* 4M S.W fd 833.

4. — Roaulting truila

Conlnict for aata of realty treated, nutan
“eapi-cai 11011", but a "reiutting truil" hy
oparilion of law, auch beinq ordinarily the
caae where a ooavayanoa placet Iho legal
title In one aid the equitable eatate In an-
other. Leedy, Elba Coucty Pair Aaa'n.
1941, 110 P.2d 1099, 188 O U 248.

6. Spendthrift trtlUa

A apvngthrifl truat may bo created only
for a p>rriori or pinon* other than the
aettlur. Amhroae v. Pint National Bank of
Nevada, 1971, 482 P.2-1 828, 87 Nay. 11L.

A. toaatruction uf Ixuel

With reaﬁed to leetamenlary truatdauir
providieg that there, of any epecified nsph-
ewa and niece* by reairiig* who die, in
mneons* and aorpui of trurt W u to ba divid-
ed among (he aurvlvora, whore plauaible
inlrrpreUtion aiietad which would Dot re-
ault in crealiun of asocMllve principal bano-
fidarlei and which rather waa ikel (he pro-
viaioo waa qnly intended la exeat* ruoeaa-
eive income inferuti, auch provirion would
not ha dnomad to have created atioteealvs
prrucipal benefiriarita lo u lo roiult in a
piobibilad eubetitutfam  Suocoaaioo of Me-
tariate. |A.App.IB7S, 273 Bo.fd 617.

When It ran reaeonekly to »u,' court will
cooatrua truit initrumrnl ao u to suatain
tha validitx af On truil. Si, Charlaa IAitd
Trail Achilla Guihat V. St. Amanl, 1968,
217 S0 2d 885, 261 U . 243
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7. Corporation as trualee ft. I'leadlitga

A cxnporelran auay act u trustee for aval ; ; ;
and perpron*). propglrty whin Ila charier Telia Trulll AAct hwada Inat?pllcatl)ledlg
I»w «r confrni auch right apon the corpora- u?rvament Wirtre Act hud not been pleade
linn, and the corporation ia organired under ~ affirmetivly m a dufente by any garly na
u eintaile permilling It to act aa trtulie.  required by Varnnn'a AnnRule* Cir.Prnr.
I'nrt Arthur Truat Co. v. Muldrow, 1966, rulo 94 llrsdley v. Hrmlley, Tca.Civ.App

3 w2d 312, 166 Tea. 612, 60 AILRHd 1078, 640 3.W.2d 6tif.

fi 2. |Bunk A«ounlto Pay Hpeciol Debta]

1. Wlienover a bank account slial), by entries mmlo on Die books of
the depositor and the bank at. tlio time of lhe deposit, be created
exclusively for the purpose of paym# dividends, interest or Interest
coupons, salaries, wagon, or pensions or other bencfitx tn employees, and
¢lie depositor at lho time of opinimK such account does not expressly
otherwise declare, the duposilnr shsll bo doomed u IrusU't! of such
Account for Dio creditors Lo I>e paid therefrom, subject to such power of
revocation as Die depositor may have reserved by agreement, with the

stank.
2. If any beneficiary for whom such a trust in created does not

present hia claim to the bonk for payment within one year after it ia due,
Dm depositor who created such trust may revoke it tin to such creditor.

Action In Adopting liiriedIctlunt

Vartitlluna fron Official Taalt Houlh Dakota. Sea'lmk 2 of ILil lliiifonii
s . Acl it ctilibiinc Ir] t-clinna fib-4-7 and fib
Nevada, Ositl* (hia atclaua. 4-8 uf The Houlh llflkoUr Acl

LIbimy Nafrrenrca

TruaUt <P»:U|l to 4), 69(1).
IU.S. TVualr 44 51, 88.

{l 3. [lican of Truat Funda]

lixeept as provided in Suction 4, no corporate (runlee shsll lend (runt
fnrnla to itself or an affiliate, or to any director, officer, or employee of
tliicir or of an affiliate; nor ahull uny nnn-cnqiorati* inixht-o lend trust
funds to himself, or to his relative, employer, em ployee, partner, or oilier
luminous associate.

Action In Adoplini JurladlcU<in>

Vaalillona from O lllrbil Teal:

~Nurih Carulina. learn* "ur oilier bum
lit th anvnrialn” fnllniving "or «n affiliate",
u*<inmirts "alfilialc,” foltnwbig"pailnn."
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Library IUOrtrtn

Trout* **222, 231(1), .
CJH. Truxl* t? 2(1L, y,s tiae,,

Note* of Declxlon*

Crirdly

Arimlaalbllity nf evident*
Tommingling uf fundi ]
Connie! of Inlet**!, |
tmUiulfoni 7
Liability nf truat** s
8f[f dealing 4

I. C*n*raliy

Truilnr way relluv* a lrualfie, of all
miutira, roaltklioni, anil liabllitw* impaavd
by law for loan of trual funda, dr-
Iwait <f trual (unit* within Thr corporal*
tmalr*. and truat**'* bu%mg‘nr meE
from or to rtarH. Corpus Chriali Nat, Dan
V- (Irrvfra, TVixXiv Ayp.1077. 661 S.W.%d
621, #rror rofuird nr..

2. Conflict nflintrrrrt
Truat indenture aulhorixing frualMt to

milcal a* inch witii any firm or corporation in

which they or any baneficluy mny Ire Inter'

ratal iw a prinrrpal and authorising trus-

ter# tn employ a* attorney*, broVrra, ur
agentA, any firm or corporation in which
any tnialrr nr any henefirkry may be inter
ratal and to pay thorn reaaonnble and prop-
rt_<onu|»n|*mn fur snrvirei nmilam! did
IPil a* * matter of law ahow lay ncorraary
ronftict of ini*rrat and wna ool roid an
ogniuat public polh-y. M fl'aulry v. bivruntr,
rer}/teodr.App. 19f0, 336 S.W 2d B72,*rmr flis-

3. Commingling nf funda

Under [Viae law, it In Immnprr fur lrua.
[¥m to rninminglf (mat fund* with personal
fundi and U> rrtain large aunu nl taut
rnnnay m E)crxonnl bunk arctnmla even after
aejmraie Itaal lank amount* have tern
UPened tnxgfnril v. Shamburgvr, CA.Tm .
MtS, 392 K.za Mil.

4. Helf-dealing

It i* contrary lo public pokY to gennil
IanPuag_e of a frust instrument lo aiithonie
selfdealing bTy a trustee. Umgfnrd v,
Shamburger, Tes (iir.App.I36T, 41T 8,W .2il
43H. error refused nr*

Tluiltri’ borrowin? uf tarst fends by
plaring truat funds In peracnal aorounla

ronstilutaf lllegal aelf-daaling aven If esxh
halaneei In trustees' aorounla never fall
below amsuriU owing from their aomiunt*
to ‘Iie truat*, ami lrualeca' ealitea wero
Ikbla fOr inlartal on average amount* ow-
ing In each of yean In question. Id.

6. Liability of trustee

Where tetter* and inatruinant* delivered
lo trustee bank b){)adult beneficiary of revo
cable trual established the beneficiary'®
eonaent, acquiescence, ratification, and e
tease of tha act* of the trustee hank In
making bums from Ibo truat tu entitle*
ownedand controlled by the beneltciiry and
to peraoos aasorlated with the beneficiary,
trustee bank wta not liable to Ihe banofi
clary for aIIePed failarea to parfnrni dtacru-
tkmary ftUKtlona lu making the loans. Bur-
nett t. Tint NaL Dank of Waro, Tease,

Iuesxe'glr\{.'r/'.\epp'“ne’ 638 8.W.2d 600, error re-

It la innimbsnl upon the truater to pot
treat funda to prnduollvo use and Hie fail
ur* to do so within a rranonabte period ef
time can render tha trualee pennnally
chargeable with InlernL Langford 13
Shamburger, Tea.av.App.ine7, 417 SW.M
43k, error eefuaed o.re.

T7iit UuaS beneficiary purportedly bad
knowledge of lruatee'A” failure In invest
trual funda did not relieve tajator lIruin
liahllily in view of fad. that there w*e a
fiduciary relationship rather lhos sn arm's
length Iraniiclion. Id.

4, Admissibility ot erldsne#

Cvldrn ut beneficiary af trust_ had
Wao sued-t-lwa otfwr caera in- whirtr Judg-
menti had (wen taker, against him, lliat his
grandfather who hul created tamt had
made numerous %m* to him and membara
nfhi* family, that hr had taken an airplane
trip lo torn# half a ifnien coanlrles, that he
had purrhund an eapeAiive sport* car and
camera and had an expeneive lake leniro
ahnuld hsve been euludrd on motion in
limine for It* exclusion in auit against Iruu
U* fur an acMiuotlog, interest on uelnvrat
ed taut funds and itflegcdly comr_mn?led
Irual prncvmls In view of, inlsr alia, fad
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frad ulipulatrd fh«l Srbaaed on tfin iKgfotialing-, approving and

GmL benfifld*rP/
e. Franling of an allrfed form Ivy rfcfendanlfl
0

would nol male. any contention »K*liist nlir
Iruateo for advancing sumsi In t.ay forauch ihrie- employor on ur about March 20,
judgrrwnla Langford e 8lmn,burger, Tex.  IDW(,|,r Iri,| MutU j, [hv jury |, t
r-e acne* of liability ixaanx if the defendant had
approvrst certain specified document* on or

7. lIsrairurtinrr* siwul March 20, 1962, submittal tssiirx not
Sinoe, In lull broughl bﬁ suecunr lruar auppstrtesl by Iho tvrilen pleading" and
d oomroilted rrveralbl* error in doing ao uver

tes* of amployso profita arI.n.? plan an rve, )
Sruel agamst tho former luiiler* of Ihe defense nhjrclione. fUwrnlhal Vi Tex**

plan and truxl, allnf plainliff's Iheorlax nf Bunk A Truat Co. Tex.Civ.App lif74, fill
rocutery aa set nut bi Ua pstiUoo were SW.2d 127, error refuend n.ra. |

9 4. [Corporate Trustee- Depositing Truat Funds with Self)

1. A corporate truRtov which to aubjecl to regulation and sujmrvision
by slate or federal authorities mny deposit wills Ilstelf trust funds which
uro being held nooeasarily pending inventmont, distribution, or tho |my-
mecnt of debts, provided it pays into the tniBt tor such depouit rucli
intcreBt nn it is rcqnirorl hy Hintufa to jxsy on uniriveBtcd trufit funds, or,
if there be nnauch Mtatutc, tho same rate nfinterest it pays upon diniilsr
non-trust dejrasits, and maintains in its trust department as security for
all such deposits a separate funtl consisting uf securities legal tor trust
investmenti) and at at) times equal in tot*! market value to the amount of
the deposits. Butno such security shall be required to tho extent that
the depositis insured or given a preference hy any state or federal law.

2. Tlio separate fund of Rccuriltcs shall he marked on such. With-
drawals from or additions to it may be made frurn time to lime, us long
sb the required value is maintained. The income ufaurh securities ahull
belong to the corporate trustee. In all statement* of its financial
condition published, or delivered to (lho statu Imnkiiig ihgiarLnienL], such
corporals trustee shall show ay separate items the omountof trust funds
which it has dcpoaitcd with itself and the amount of necurities which it

holds as security for the payment of such deposits.

Action IIl Adopting JatinMt Hum
Vtirfftllon* farw* OfTlclol TrvU Nurtfc (Jirif* till* Jiwliotl,
"m»y far “hall In I**t.rnlmiw.hll""’f* Aé\a,lflk llakAU ,%te,lwﬂodn,nff“]afll.?!”mm
In *uberr. (2), xubilllulea "meat" for 61-4-12 ef Ihr South Dakol* Arl,

"eb»ir Infinal acninnte aort 'Iw,Iontr]s or ) .
“shall belong™ and "wtmInailrol/jr e flruirv ~ Viraln fatanifs. In aiibaee. (1), anhall
rlal InililulMni, I1if" for "eeliln honking l«I*t "b-trilortal" for "alilu" in Uiili in
rfrliartm*nl, alich" In aarenrl «vnli-nre alancri

Mkiuy Rrlrrrwrra

Truxl* **221.

C.»S Tuiali 6 273.
73



05

THUBTS ACT

8 5. |Trustee Puying from or Selling to 8elfl

No truBtoe ohall directly nr indirectly buy or sell any property for the

trust from or to iU elf or nn affiliate;

or from or to a director, officer, or

employee of such trustee or of an affiliate; or from or to « relative,
employer, partner, or other business associate.

Action In Adopting JartMticUona

Vartallona from O fficial Text

Nevada. AJ.li "nfa trust**, except will)
tho approval of Ihe district court having
Juaiidiction of the trual estate arid of tho
ta_ccountlng thereof." al U» and cf the art-
ion.

Saulh Dakota. Scotian rcacti: "No Icon-
lea, unltia eapeeaaly autbsricrd by Uia
truil ivirumanl, aha# directly ur Indirectly
leeae, buP/ or eell aarl properly for lit* truat
from or fo Uaelfor an affiliate; or from or

tn a director, officer, or tmployaa of auch
tmatoe or of an afflllaU: or from or to a
relative, employer, partarr, or olher hurl-
teas Mioclat*. NolarUhtlandlrg Ihla proat-
aien or any atatata lo tin. ooatrary, a trus-
tee may laaia, purchase ar aril properly
from or (o Hue truat ha represents aa true-
lae If ipacifically author!aid (o do ao lo a
decadent” will oe Ihe Instrument creeling
the tniitea rtlelM Olhjp, Including Ihe relate
Ibhmaol of * Irual aervlot office aa pmvid
ed bj chapter 81-10."

lIbmry References

Trual* «*»23(1 lo 3).
(US TToata « 240, 219. ESI.

Note* of Doelilona

Gineeslly |

Acquiescence of banfflclary 7
Capacity a» trualee i

Conflict of Inlrreal 8

Comlrurtlre Irutl IS

Court aulhurlaallon &

Kretnplary or punllic# damage* |f
tlotdrr In due cnurar If

fudlirlal aalr |
liability of third parllea 14
rrlca I
Scr.nu (I
Purgyort N
illopi nffad IS

u
Surilltlm nflair 1T
Remadtee 18
Specific performance IS
Title to properly B
Trurl prorirlona. aulhnrirallon hy

[. l'urpuoc

The ptirjimr or Ihla unction ia lo clarify
and atrvngthe* nilra regarding loyally hy m
I/nalnr lo U» Inlnroala of ha reiluia qua
Inal Wartv.ila Hank &Trual Co, v. Jnln-

1 fimtreify

Peel dill lruatea* of E)ublle trual necc all
employee* of corporation Ihal would be «in-
le largaal uaar of truat'e pollution contn.l
acllitiwa did potrandtr trual void Shipp v.
Soulheaatarn Oklahoma fnduatrie* Authori-
ty. 01d.1972, 4M P.£d 1396.

Truator may rallern a trustee of all
dulie*, reatrktiora, and IrshllitWa Imputed
by law rarepl for loan of truat funda. de-

rill of Intel fund* within_the nurporala
rnlatee‘ and treitcw'# buying or ceIImE
rom or lo itaulf. Corpus Chrisll Nal. flan
v. Centre. TVa.Clv.App.10Tf, 641 S W.2d
(21, error rafuaad nn .

Trustee ahall nal bay oe aril, directly or
Ind|rch?/, any properly belonging to trout
rotaln. from or to hlaiatlf. and auch »elf-
dealing Irara&cTlona maﬁ/ ha altackrd by
banrftclery tven though he ha» tuffere-J n»
damages and evea lhoagh u-uitf-e h*a acted
In goad faith Ifarvey v. Casehcer, Tea Civ
App. 1976, 631 S W.2.1 206,

Thai lrutlcro who declined to allow ul-
llu. income baoeficiary lo oiwchaa* home

ston. 11147, 183 RH 2d 44V, MJ MC 7J|774rian a trustee wRl. fandt from lrual, per

THISTS ACT

milled homa to be plarod In trual after
M Itlor purchated it with dunaliun mcelved
from aelllor'e molher did not conalllul
“arlf-dea_Im?” 00 ?art of lrueleva Hall*-
day v. Fidelity Nal. IlUnk of [Ulon Rouge,
lo.App.1976, 312 So,2d S83.

fhwpoaa of mat ia administration of
property for aola benefit of iMiiafirinry and
powersand duties of Iruetaa nrlalng by law
or under Iraal instrument mual =11 aerve
that raid end can only be modified lo ealanl
that lhay would not cauae an »>rog»U«ii uf
purpose of (he Uuat Saccaaalun af Simp
ana, lw.App.19f6, 311 So,2d 37, writ Hauled
313 S0.2d ss@.

TWalee ia fiduciary who la in cunfilenU*|
and Influential Boalllon in relntmn lo btmafi-
?I)ary lo whom he owe# tha higheat loyalty.
r

3. Capacity u lruate*

flefuaal to award damage for aolf-dcal-
mg on part of Irurteo waa a.ol error where
whatever breath of fldociary duly Inulo*
commuted waa In Wa capacity aa director of
rorporalion and not *n hta eapacily as Irua-
U« acd trcifivt did not ««IM Al with truit
pnzﬁorty, nhnfni In rorpcminn, but rtthw
with corporatjon‘a property, muoiea uatd lo
urchue loaurerar for irwI* Adam v.

ama, Te«.Civ.AppII>7fl, 601 S.W 2d 162,
error refuaod n.M

4. Tiart pearehlona, aolhurtaallan hy

Truatao waa not guilty of Improper aelf-
dealing or adimanagaawn! la lending moo
0%/ to lrual and (boo uiiog funde In pur
chave lhree note* from another related
(nietitadmblalated where Irual ngreemen|
gore truitee power to transfer, aallgn, nil
nod convey real oe per*oral prom-rty ronatl
toting Iha trual estate upoo aitrh terms and
fur auch roeslderetiun a* in It* eacluilie
ud.%mer]l of trullae may item Inle in the
4W| intirut uf tha troit eclat* and In Ita
ull diirreUoo, la do and perform any sod
all acts naeeaiary o» cenvenlenl In handling
ol truil property, Uurnatt a F.rel Nat.
Hank of Waco, Tn.CtvArp 127m. 667
H.W-Zd 873, arror refund n.re

rrovuton bi will that IrualrM nf teita
military teust were lo h»i» ttiwaro of
inuiaginwnt which were to be rinrclied ao
If TrunV** were the ew-n*ra In Ire aintfdi
waa no more Uts» a direction lint [I1* I»iw-
era ATIaaIIP/ granted ware tn bn .mfvtterad
20.1 HMclen. whs were empowered with
the aa.w_general aslhnaity greeted Ihe
truiltwa, itertud no aulboiiaa'in.. (com tha

05

Hota 7

afll to irnkc as aale nf Iha enlahna pcupeirly
lo themtelrca, eithar directly ar indirectly,
W a Hall, Tha.Clv.App 1977, 663 S.W.2H
CtHk eirrr rafived n.re.

8. Court niilhorliellnw

Recognising and maflaming [h* etrro
role of repiity tfim4 a truntae cannot tw both
vvmtnr and vendee, (hero or* rare and Jnoti
liable e«re|llon» when tha court. In the
eiarctae nf lla Inherent equitable pmrere,
rotly aulhnriie * puichei* of tm»| property
by (ha Uuilan. upon full findinga of facd
Ihat (1) complete mcloeur* of allferli mu
mado by Ihe trualee. 12) Uie aala Would
"‘~Utia||3/ prorooU Iha beat Internals of (ho
«"»" end "* henefldariw, and (3) ‘here are
"® oth,r psrrbeaere W||I|n? In [fay h* aaeni
or ngarelar praur than effereal > Ine tree
lee. “Wachovia Rank A Trual Co. v. John
alnn, 1967. 163 ».R.2d 449, £69 N.C 701.

* Judlrlal aale

Where irvalee. who hold lifo aetale h
tfia.t for [If* tananl, foreclowed n llan enl
tad In projwrty after foreclea.ire judgmenl
which both prim'ljtnl mid hiUr-
A nwtting rw ] »a)m in Ufor of IIf*
vw o tUr, Un(of htr'prx|»rtlonale inter
eat le (h* Pid menl, San Aninnto (men A
Tnjlt » Iﬁmlllon. 1965, 283 R W.IM 13,

7y, ((,y

~ Wtcre aliof naven banefirlarie* nflc«l»
inrntrry Iri.it ekvted, pureuant lu pennl*
»ion graniix| In rodicll; lo withdrew their
reaprctlae inlerertn from leuit and hrouyht
a partition n.iit for nnrh parjrwe. wherein
truil propertr, conalaling of min | really
and pceeonally, waa ordered aotd by a re-
cairer app>Infe*| hy rourt at pubhc **(* 1)
be liald at nperlf.cd time and plaw after
public nnti.:¥, _a|.|h_0r|a|t<%; trnitcea who
wvee al»u | e itfi.-I*ri*e uf truil lu purrhm
[ruil projwily intnfluid* at inch mile dri
not vaolat* fiiii irticle I-'urah v Rutrh.
T«t Cla.App 1962, 261 3 W.2J 927, ettor rc-
fumd nr«

7. Aoqateirmre nf bettinrtaiy

Whore n-w porokueai on Ida nwtiaccount
that which l.u duty i.c troll requirro him to
aell on are*.ml nf-another, rr purrh**ii un
aerotial ol another Ihat which he irlli un
hi* owo arcuunf, the law will avoid tlte
tretiaactlot. *t the inatahi'# Af the m ini g-e
Hurt, aaen ttnugh aale wa* wlilh.ntl fraud,
[»operty wia auM fir lu full value, and no
aclval Injury tn 7.* Inteirata li pruieti, hut

7.



95

Hoi* t

ouch sill" i» m | void hut voidable only, and
if reatul que iruil arquincu, aahr If hind
|n8 on him. -~ Cobb r. Newrxnh, 1910, 205
I"2d IW1, 201 Okt. SIN.

flule that (nmIFt cannot purvhaao al hit
own iall* rvally manna (hal auch aalo la
aubWrt lo attach by eealui, mil if ofiUil
cieairoa to hot aila aland then till* of pur-
chumg lruatae ii uilemptlunoble, Harvey
WP adrherr, Tox ChrApp.1975, Gif S W.2d

N. Conflkt of InUreil

Truit indenture anlhoriiing txuateee to
dnlai turh with any Itrm or roryoraliun In
which they or any henaflclary may ho inlrr-
aatod aa a principal and nulhoriiing trua
tom to employ aa atlorno/a, broker*, or
agenta, any firm or corporation In which
any trualro”or an*_ beneficiary may ho inter-
filed and In pay litem rraronabte and pnqv
or compenaatiou for lervicr* rendered did
not aa a inaltor of tavr ahnw any moraiiry
conflict of inlrrrit ant ana nrl void aa
agnmit public thy. McCaule¥ « Simmer,
To_at(illv.Ayp 19W . 336 S.W.2d H72, error dia-
raintal.

S. TIUe lo properly

Where ono renlurur commita hla property
In venture, bul yetaina legal title In hla own
name, he bnlda auch property aa Irualc-a fnr
valmpriif. Rhine v Miller,” 1078, 58.3 PM
If,H. 1u NOv. 547,

Aa trualee, join! advcnturor who commit
led |ir*|nrt; 'In the vanlur« but retained
legal till* in hla own name w u required to
account vlirlrlly Iu fiila rnadvonlurcr and
could nol, ly rraaou ol hu poaariaion of the
propeitv, rrjoy unfair orivanlagc nr have
erreearterlugMa in property Ihan hit cnadven

D Mo

In aritnn in fnrerioae lax lien elairard in
eaiat through former owner aPamaI pu.nl-
Ing which hud hern aUnlnited In Van I>/he
ant e U. h tied been told al auction, ti*vrrn
ntenl whith did not attempt |u prote that
the pa.nliig war an aulhealk creation rd
Van_Il)kr “faded lu entry ila burden ot
Frovmg that 12GII price pent br aucceiaful
alder arha »** wife «( Inulee for Ihe
ainting w u_iueilcqualo IBS. v Von Caefi.
I><Tea 1912, :I5« b'Kupp. JIG.

11 I'fBflle
Trualee roiiinillnig beeach la chargeable
with an) pr/fit ineilr by him through

THUHTS ACT

breach. Hnlinway v. InUrnatlonal llanhera
[.If* tna. Cn, 7en.CW.App 1962. UC S.W.zd
(13%% rareraed on nlher grounda 368 S.W.2d

IS. Holder In due conn*

NoUr which wao made by maker to aerute
tan from Irual me waa aegotiabed for full
coorideration by Irual** to himaelf in ylola
lloa of hla fMutiary duty net to aalfdral In
truit properly, and thu auch trualee waa
deprired from classification aa "Holder In
Due Conroe." Harvey » Caarboer, Tea.
CivApv.mii, Ul 8 IV.ld 205

IS. ConMrurtlva Intel

Proportional aharo of prefil Inured to ben.
ofil of Joint venturer when hia ooadvenlurrr
breached hit duty aa trvatae by appropriat-
ing common property to hla own uee ami
realling a profit therefrom; coaulvantfirvr
held profrla In conadructhre tmab Rhine v.
Miller, 1971, US I'M dU. 94 Nev 047

Lew will ralae a coruitrudbe truil upon
breach of a oonfuliotlal relalionuhlp which
maP/ tiial, althpugih aoch relatlonihip may
nol uuret technical requiremaota of a f)art-
narahlp or Joint vanture Cainro v. llam-
man. 19%9, 3U S W 2d 567. 183 Tea fIH.

IA  Liability of Ihird parlira

Where deed from prdCIahari_nﬁ trual lo
Iruilee waa nf record, party which had con
traded iopurehaie really frill* truelev wu
charged with notice that tmeteo had .trail
with lrual In a daloyal minnrr, and. having
murh knowledge, waa charged with cunir
qurncrf of trualee' wmn/Jnfn%. Slevea v.
United Servloei Auto Aan'n, Tea Civ App.
1970. tr.9 S.W.ad Mo. ref. nre.

15. Remrdlci

Where trualee defaadinU an onnielouiIK
torUnoa In arquirlag llwdr profile by breac
of truil, It ia proper lhit they bo deprAed
thereof, although caelui que truit haa reme-
dy nf obtaining realHulion by way nf dam
age* »e alternative nr pertiape tvan In a.144 .
tion tn hli rtghla to auch profile, eevi, in oey
evert, he can chunao remedy which hum
moil advanlagooua end may cirri lu de-
prive trueleea of profit rather than to cock
demag*' Holloway *. International Hank
era IJfe Ini Co, Tei.ChrApp 1987. 354
3 W 2/1 198, reerraed on ulhar ground* 1168
HW Id 657.
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Id, 8pacific (rrrfurmance

Trualee, who procured a deed Tmm profit-
lInring Irual to himiclf, and ehorlly Theew-
aflvr entered Into cnnleact U> eell land
which would brlng him a peraonal profit of
auproaimaialy 1288,000 and tendered deed
eflowing nim aa ona of grantor* even lo
eaUnt nf bebg Joined therein by lee wife,
came Into caurt wllh unclean hnnda and wax
not rnrilled to apeelflc perfornnnre agalnel
purrhtaer. Stevoe v. tinitod Service* AuCrr,
Aan'n, Tex.Civ.App.1970, 459 B.W.Zd 930,

ref. n.ra.

IT. Dnealloae of taw

Wher-e Trual** haa been found to have
heen guilty of eelfdeoHng,wltll Iruil fund,
tmilau’a kahlllly aa individual la 1Ccep
lalned by oourt aa a matter of Inw. Ham
man v. Ritchie, Tox.C5v.App 1977, 647
S.W.7d 898, error refuted nr.r.

IN. Quealloaa of fact

Whert mikar of note lacked nUndIng tn
raiea dnfanee [hat holder of nolo had violate
*d breach of kia fiduciary duly nn Iru.nlee In
purchaelng nolo from IruoU whnther maker
t/aa liahla to hairier wu qurotloa for Inor

ol feel llurvey v. Cueheer, TextSc.App.
197ii, 5,11 li.w 2.1 205.

Inaclii.n brou?ht by beneficarlua of
Iniata agnimt Irvalen for an aOcounling and
dnmagré, wlierw record ahowrd that atocfc
wlikti waa Prlnmpal anetof lrutta wu aokt
to Uuator fur S2 per rhara anti then rvaold
by kirn for [H per tharr, material inane nf
fact milled u lo wither truau-e did not
aocounl >0 and uay boneftriarke all pro-
crada to which they vrarv entitled avrn if
ma||orlly of director* of corfmratlon Lyd vot-
ed 1o anllinriin aala of alock lo bin and
atan If Jfl per eliara difference between
purrJiaa* and rxwala prior* wu to i» hie
eoniyonaallnn for hia labor In rcimrcUoo
with allg, thua g)rf*ludm auminarl Judgi-
ment. Rend v. Stringar, Taa.0v.App.197],
472 B.W.2d fIEY, artor refnaed nr*.

IS. Hr*mplaly or ponltlve damage*
Proof nf profit* tnnda bY tiuatea throu?h
breach of truil could nal b< dovomInalnl
darnigea lo Iwnaficlary and couhl nol iup-
Port award for exem{JIary darou_im In hla
avnr. Holloway v. International llaiikera
Ufo Inn. IV, Trade.App.1962, Sirt 8.W 2d
IPS. rev.rr.- an other gruinds 358 S.IV.Zd

567.

S 0. [TruiUe Helling from One Truat lo Another Trurtl]

No trustee shall as Irimteo of one truBf holl property lo ilnelf ns

trustee of Another trust.

Action In Adopting Juilwlirllune

Varlallont from UfAclal TWal.

h'eiada. Adda "except with lhe approval
af the ilntrirl court having Jmledliclien of
tha truat etlalo and of the acxvrunling IThrrw
of." at the end of Iha aKlloo.

North Carolina Paction ren-la- "A trx*
lea may evil aelela held by iba He liihH-kary
In one Irual aocounl lo Itrnlf ex tintee In
analiwr troll account If Uia Irrtnxa.-lian in
fair lo bolh aocwuala and If Ihr (rnraactinn
la eaprvuly audierired by Hie inalrumunl
or inatromrnl* creal.rg Ila arw.unle "

11tree

Trugla «»23I(‘| b>3)
ciill w a ¥l ilju hid

ENIH

South llaliula. Srcllun reada" "A cvrpo
tala Iruvir* may cell mlock* bond* and
other ircuntlcw |,*t*J an all uchnngna au-
[w-rrMnd hy llw) wruritiaa and tachaoge
camminainn u - well u abli?aUuna af Ihe
till trvavury and nhllgallura nf U.S.
Quvrvumr.it egcache hetl Ly It In one *c-
cdunl lo linelfan Iroater of annlher account
[I'lha Innaaclinn la fair lo both ancounla
and If lu*li lronaacllun ia nol prohibited by
the Inat/uiurnla crrating lha Iniuln* rela-

(lonahit'0"
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Nutaa of linrlalana

t. Trual tmInimrnl, aulhoriaatkin by
Noriviihalanding prohibition ol Ula arli-
ile ogainal truilor telling proparty Irnm
one dual lo another truil of which It la
trusted, where trust Initmment gave trpa-
I<« loll power lo Otpo-ao of tha truit H it

on auch ternii u ma; be cleameii advisable
and gave tnialeo authority In make loam or
inveatmonlA without any reatririieiu and al
lit sole judgment and dilrration, Ihla artida
wai not viotaled by fact that trualee bank
transferred certain notes from ona I/lilt of
whirls it was_trustee to another Irani which
it akn aurrail aa trustor. Darnell v. First
Nal. Uauk of Watu, Tests., Tes.Oiv.App.
1970, fuM S.W.Jd SOt), arror refused nr.a.

TVuatee waa nrt guilty af improper self-
dealing or (nlamanagamenl In lending mon-
ez to truil and than ualng funds to pur
chase Him sotea from anothar rotated
lrualitadminbUrad where Irual agreement
gave trualee power lo tranafer, assign, sell
aod convey real oe ponoeal property conate-
luUng tha Inut eslal* upon auch Iron* and
for auch Ooceideralion as in the earluiive
(udgmenlof Isuataa may teem lo be in the
betl Interval ol Ihe Irual catala and in ils
full discretion, to do and perform any and
atl acta necessary or oonrauMel In handling
ol lrual proparty.

ff 7. (Corporate Trustee Buying Ils Own 8to<k]|

No corporiito trustee shall purchuBO for d trust shares of tin own nlock,
or ita bonds or otber securities, or lho stock, bonds or other securilico of

TRUSTS Atrr

ff 9, IHolding Stock in Nome nf Nominee |

A trustee owning stock may hold it in the name of a nominee, without
mention of the trust in the stork certificate or stock registration book;
provided that (l) the trust records and all reports or accounts rendered
by the trustee clearly show the ownership uf the atock hy the trustee nnd
the facts regarding its holding; and (2) tho nominee shall deposit, with
the trustee a signed statement nhowing the trust ownership, shall
endorse tho stock oertifirate in blank, and shall not have possession of
the stock certificnle or access tlrereto except under the immediate
supervision of the trustee. The trustee ifial) bit personally liable for Any
tOBft to the trust resulting from any act of mich nominee in connection

with stock bo held.
Actl-in In Adopting Jurtedlrllona
Variation 'mm Official Ttit: tiai an hakl. aa if auch hart dune auch aria or

Nevada. Par. (2) tcadi: "the nomine* been guilty uf auch omlaalona.’
ahaJJdaﬁoallwnh the trailer a aigned aUta-  South Dakota. Seclioti nrada:
mini aflowbig Uw truat uwm-mhip. Thr A" troaUw owning any alocka, b*nda,

an affiliate.

Library Kefemcee

Ttu*a=>217.4.231]1>.
DJi) Tnttla (I 248. SIR.

Note# of De-riatonu w

I fienernlly national baurk waa raUrlid director of bank
Thai lurrosior-Inietoe ol trust ownin% did not dinquallfy aucoeoaortsustae. Rluart
420 of '4)0 authorised sham of atock of e. Stuart, OkLIOTO, itH P.2d GOS.

§ 8. (Voting Stockl

A trustee owning corporate atock may vote it by proxy, but shall be
liable for any loab resulting to the borie/rciariea from a failure to use
reasonable care in deciding haw to vote the stock and in voting it

Actloa In Adopting Juriadtdlona
Variation from Official Drib scnoral or limited proxy, but ahall be liable
. L or any faola roaultlng lo tha.hanaflclariwt,
North Carolina. Section rradn: ~'A Iroa- {rorn “a||0rw T ash e tsichit tare

tee owning_ikarra of corporate stock or deciding how lo soU tha atock. In voting it
ulhnraerulillei may vole it In pennn or by or In nol coting 1"

Library References

Corporation* «" 177, CJ.8. Corporation* t1 MS. 662.
TVuris 0-217.4 C,J 8. Tritel* 4 J28.

778

tnatce ahall be pcraonally liable for nny
lon to tha troat rcautliog from any act of
auch nominee In connection with alock io
held."

New Mealco. In par. (2), omlla "ahall
endocae tha aleck cirtificata In blunt.”.

North Carolina SecUnn raada

"A tmctee may hofil ilUfM *f atuck or
othor aecuriUea in (ha rime of n_nominee,
without mention of Tha trual rclvtinnvhip in
(he tnatrumaot rvpraarnbng alwk ur ulhvr
aecuriliee or In reghtTatinn reennta of the
iaauer lharaof; pmvldwl, hal

"(I) The record* and all rrpuri* ur ae
coonta rrndered bﬁ/ lhe tnntc* dearly
ahow lha ownara Ilp of Iho atuck or
other eteurillea hy fha trvalea- and Ib*
Carl* |awar_d|ng ita holding*. unit

"(2) The nonilnc* ahall not have potato-
aton of [hratock or other oerurilira or
occoaa thereto eacrpt under the imme-
diate aupervfeion of (be Iniate* or
whan auch aocurlllr* are ritpaatted by
Ih* fiduciary In a cleann% corporation
u defined In 0.8, 270-102(1).

“The trvJtec ahall be panonally liohla for

any acta or umiialona of auch nominee in
ctmnrelion with auch atock or nlhnr nncuri-

notaa, debcnUicra, or nlhar written obliga-
tion# of any public ur private corporation
may hold Ihr iiiroa_t* the nama of a nomi-
nee, without manlioa af Utc trual in lhe
recorde af auch curparation or tn the elnck
oerttficaln nr atock rruwtraljuii b-rok of

auch airpuration; provided that

"(1) The taoat record* nnd a)1 roporUr «r
aocouiPn readirod by tha truilvo il**r-
ly nhov Iha owneranlp of auch ilncke,
bond*, nulee, dabantuna, ur oUwr writ-
ten oblgnUou of auch public or private
corporation by the truate* and the Carta
regrardlng Ila boldln?; nod = .

"(21 The nomine* ahall dapoait with Che
IruaUr * aigned alatement ehowlng Utr
troat owoenihlp. ahall endorio™ the
etock rurtifnute or other aakl inal/it
mant In blank, and ahall not have Jxw
|vc&|0t| nl Ih* alurk rertUlcaU or ofh*r
aald Inalrumrot or atr**a Ibrrvto aa

cept under tha Immediate aupervlaion
of th» trualee.

Thn Iniilre ahall £« perarnalty linhla for
any loin tntha Irual r-aeUtting from any art
of eurh noniinrc In conneriloo with alorba.
bond*, rolra, d'banlorua, or other written
obllgallona nf any public or private corpora-
lion eo hekl '

Library Raferancew

Corporation* *»W.
C J.S. Corponitlnns 47 262, liltv.
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§ 10. (Powers Attadred to Cffice)

UnlesH il ia otherwise provided by the truat instrument, or an amend-
ment thereof, nr by court order, all powers of a trustee ahall be attached

to the office anil shall not be personal.
biliary RtOnncM

Trtial* *»J7J.
CJH. Truals *="246.

Null* of Drriakma

1. Arlione by IraUa Ihe dulln and oMig*IUiiui of Ui« Iruato* are
tin.lvr guncral touat Uw, a trualm may dmguenllonspatiipie ia @ confligt, dvismibi
muintnin a auit In hli own niro. torvrn.cr cl,_ b B ,.Ktu»ry rarly. Carter v.

lho Irimt to enforc* the obliga-  [1</,rpatl. TeK.Cir.App.1BI6, 1Z> S.W.2
e ST RIS SRS T Tuale Ol Ry e CAvp Bz S

fi 11. IPowers Bxerclsuble by Majority)

1, Unltfhb it is otherwise [irovided by the trust instrument, or an
amendment thereof, or by courtordor, any power vested in three or more
trustees may be exercised by a majority of such trustees; but no trustee
who has not joined in exercising a power shall be liable to tho benefi-
ciaries or to others for the consequences of such exercise, nor shall a
dissenting trustee be liable for the consequences of an act is which lie
joins at tho direction of the majority trustucB, if he expressed his dissent
in writing to any of his co-trusteos at or before the timd.of such joinder.

2. Nothing In this section shall excuse a co-trustee frotn liability for
inactivity in the administration of the trust nor for failure to attempt to
prevent a breach of trust-

Action In Adopting Jurtadlirtlona

Variation* fmm Official T«»l- B§—4—4, nnj 66-1-6 of (he Soulh DsktiU

Nuilfl Ciirnllna. Ouilla hla section, Ad.
Siulli lnktilA. Section Il nf Uir Uni
form Act . nmUlnrrf In mcUooi EsV1-J, «

LIm ; ItrhRiKii

Treato ®»238, 233.
CI1S. Tmato 5 2CS.

n«in oi uwlalima

ti*n»rolly | [ fivnrrally
Appraia in judicial prowdIinga 1 Reconveyance hy threa gnnIM* »f I8
Kaloppil 1 ano lIracl lo grantor* who Karl convryavt
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land to live grantrei, dMlIgnalcd an Irua-
Un. tohe siad u pork for odocalronal sad
rccrrolinnal purpoaw for all peiaona who
purchased projurty wliftin 600 acre trad
owner) by grantor* revested UUc IhereUi in
grantor*” under Ihla article providing that
any power veiled in three or more truolaaa
may be cxrnriaed hy majority of auch Lrvi-
Un. flvUer v. Shelton, Tea.Crv.App.Ul66,
KHi ft.vv.2d 630, nf. n.re.

3. Aypaala In furleltt proevedinga

One lrurUe of laaUmenlary Lmal had
authority In pmavcut* aPpeal fmm judg-
meat darrealng that the lruaUea ware iu
thnriud to distribute all ptutocda from aale
nfoil, gaa and timbar on the truil prnparly
to tha devlaeaa wtthout withhnlding nny
portion of the fnwni* for tha benefit of
rvrroindrrTaen, even though the two olhvr
truileea hid voted nol to appeal or acoh a
nwiliun for now trial. Commercial Nat.
Brink in Nucogdoehra v. Hayter. Tea.Civ

912

App.1971, S1'1 H.W.2|| 661, error rrfuowl
n.re.

A oolnuUn mar alone appeal fmm n
ilecreo of iliitributfan, If (he other nit/u.a
tea* nofuae tn y>io Mm, whira the appeal ia
taken tn protect thn ratal* and the unascei
Mined and iinlnirn rwiaindaman. Id.

S. Caloppel

In abaenra nf conUntion Ihat thcra want
any acU cn port of grantors trior In 0A-cu
tion nf truirl dai-d which could have r*Lv«d
iaiurt nermvary to errata ealoppel. grinb
ora ware nol vatoPped front aatcrting their
title and right of poaicaaloa to 8.18 aero
tract whfch had been onnvayal to UvA««
to be uard si pork for oitueaUunal and
recraatinnal purpoaea and vrkldt had hem
reconveytd lo grantors by madontX nflnn
toes, nutter r. Hhclton, TonClv.App.lldP).
¥08 S.W.Jd ftllo, ref. n.r.e,

fl 12. (Contracts 0f Tmnlcel

1. Whenever a truslee shall make a contract which ix within his
powers ss trustco, or a predecessor trualee shnll havo mado such a
contract, and a cause of action shall oriie (hereon, the pm-ty in whose
favor the cause of action has accrued may sue Utc trustee in bin
representative capacity, ami any judgment rendered in auch action in
favor of the plaintiff shall be colfs*ctil»lo (by execution] out of the Im st
property. In such on action the plaintiff need not prove (hat tho trustee
couhl have secured reimbunicmotil from (he trust fund if he had paid the

pfalntiff'a claim.

2. No judgment shall be rendered in favor of the plaintiff in such
action unless lie proves (hut within thirty days lifter thu beginning of
such action, or within such other time as the court nuty fix, and more
than thirty days prior to obtaining the Judgment, he notified each of the
beneficiaries known to the trustee who then hint u present interest, or iu
lhe cose of n charitable trout the [AUorncy-tiencral) and uny corpoiution
which is a beneficiary or ngoncy in the performance of auch charitable
trust, of the existence ami nature of the action. Such notice shall be
given by mniling copies thereof in postpaid enveloped addressed to the
partied tn he notified at their Inat known addresses. The trustee shnll
furnish tha plaintiff a lisl of Uie purlieu to be notified, and (Jit-ir
addresses, within ten doyn after written demand therefor, and notifica-
tion of the persons on such lisl nhnll constitute entnplianm with tho duty
placed on the plIninliff bv Ibis section. Any beneficiary, or in the case of

781
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churiUblo trual* ihe (Atinrnuy-GenernlJ anti any corporation which IS n
neocficiory or Rgency In the performance of such charitable trust, may
intervene in such action and content the right of tho plaintiff lo recover.

3. The plaintiff may also hold the trustee who made the contract
personally liable on auch contract, if the contract doe* not exclude euch
personal liability. The addition of the word "Injalee" or the words "aa
trustee after the signature of a trustee to a contract ehall be deemed
prim a fncirt evidence of un intent to exclude the trustee from persona)

liability.

Action In Adopting JurluUrtlone

Veriallwu from Omdil TtiU

Neiad*, In auhaee. (IX omila perenlheli
(+I material.

Naw Mexico. Oailla lhi« itciion.

Houlh Ihikola Section 12 of It« tnl-
form Art la renLafonri la rertione 66-4-19,
W-zo, and 6&-4-2) ol the Soulii Dakota

.

In aubere. (If, eJda a arrdearc at Iha end
Iherrnf which rraifa; "Any beneficiary, pe

in lhe uaa of charitable truali the attorney
general aad any corporation which in a ben-
efmarK or a(];ency In tho performance of
auch chariUbl* trual, may ialereen* in arch
*cdlo* and oonteat llia right of Iha plaintiff
lo recover.”

In aubatc. (2|, omIU the final eentonoe.

Virgin Monde. lo eubiec. (3) until*
tola* *United State* attorney" far "(Altnr
acy General)' in holh balance*.

Library Reference*

Tnjlli w»J0fl to 213
CJft. Tnut* At 275, 27* In 2*(.

Note* of Daclelnni

Generally |
Intervention 7
Nature nf proceeding 2 )
Nae.eaaarr 0t Indtafcneable perilre T,
Notice of *cllun o
fereon* enlUlrd lo maintain arllnn
|WT>re«1InP

geud_aly 4

haritable trail* ft

I. Generally

Where artllors of Iruil. along **hb other
Iruatoee, algneuf written agreement author-
iling tnntoea tn reel* Iruil party to Irato
agrenneal belwe-en Icteir.g oampany and
curporalfen. uruvlaioa of trual Inatnjtn*nl
elluwlrg arlllore, In vailing, U) confer addl
[bnil puwnr nn (ruileea waa eirrroe uf trua-
tree' pourr tn guarantee leaae. Tram
ermmcen Iraainr "Co. » Three bran. Inc..
Tel 1/79, AHnS.W.Jd 472

2. Nalur* nf proceeding )
I'tuviaivn Uni party may ant lIruilee In
hla feprrirntolive rapacity, and that judg-

raent ahall b< o-DcdiHe not of truat pruper
ty, waa nol applicable to' proceeding in
which rflalhct oourt oo remand by Supreme
Court awarded attorney fare to attorneya
uf lruateea, aince the proceeding wu oof a

“euif or "arllgn ; American Nat. Dank ol
uraumsnl Y, Tec.CivApp-IViG, 274
W 2d 209, ref. Tre.

1 Notice of arUon ,
_Requirement fur nolle* tn all benefi-
riirlea of trual inrvealof Utigwtloo agalna(
[ruil dm* nal alwaya require 1talic* In thru
for trial aa Ihla article plwea aome rlucre-
tion with court lo require notice wilhlo curb
other tune aa court may fia ao bng u It ia
30 daya before ludgmaal Trar*ite*rvexrf
Uraalng Co. v. Threei Hear*, Inc., Tec.WS§,
656 S.W.2d 472.

‘Upon learning ol truatoae’ rvcirHom?tIenre
with thu artkfr requirbg each baoelloery
of trual tn hr noliflad prior tn cnlry nf
Judgment In auit Inrolving fruit. Ir.it rurt,
rather Gun granting mut/ial, proptrly *o

TH2
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catrd original Judgment, required all bae*fi'
cierieo to b* notified and then enU'/ed new
Judgment more than 30 daya aftrr notxe*
were earved, whare all principal braefl-
riariaa of troat were participant* In cue
and bad inawertd aa defendant* In Ihtlr
capacity aa tnufee*, all of twneflcUriea
Wore doaaly related and had common Intar-
oal Is leauoe in litigation and all of thoer
fual cited after varrikl were contingent
banafViariea. 'Three Beare. Inc. » Treta-
mmcrican leulng Co., Toi.Clv.App.titlfl
t774 SWJJd 15T, affirmed in gart, reveren
tn part on other ground* 680 S IV.'Al 472,

Provitkrn that no Judgment ahall be ran
olend unWoa plaintiff noUflta each nf lha
banefklaria# of Iha aclatenea and nature or
tho action, w u_not applicable la proceeding
(o which district court on remand by Su-
prom* Oourt owardad attorney frea to at-
torneys uf trualeaa, abra the proorrdlog
ni nola aoit or action. Amancan Na
bank nf Baaumoot v. blgga, Tr*.n».Alp.
1966, 271 S.W.2d 209, rtf o.rr

1. I'ereon* anllitad to malntntu aclhin ar
proceeding-—Generally

O«narel(y, mare oonlrihutor I» rharitabfa
fund, which ia made up of runlributioia
(rum many paraona, eaanot call liuatew of
that fund to an aonounting for intaopplire-
tion ot fanda or any other breach of truat
unliaa contHbutor h'u aome aperial intrrrat
In the trial, ar a reveraiunnry Ir.Uraal Id
tho fund different from that of hin fallo*
contribotore. McFWlerd v. Atkin* Okl
Mb, m 12178

Abnrut any a_IIagaIl_on that Blilntif.f‘ *)»
made contnfulion* Pi rharilabln orjauira-
lhm>, waa an aiprea* |h|nhp0|tr Irti.cX-
clary uf contract between organnalinfia and
oMrator of family planning renter, auch
plaintiff, who alleged Ihat operator wa* not
compl |n(€ with ~law* and rrPuIelhma.
lacked ntanding, on ¢ thirdperly bnntn
cdary hula, to aeeli ioJuncUva relief agatnit
Uw thanUble organlaatloni. Id

I'llintJ1f, u mntrtbutnr lo chmUhle or
ganlutkini, dJJ net hove rianling to reek
injunctive raltaf agnliwt uae of a.ich crgonr
latluo*' funda for any purpnnn (m kit-ilrl

hy law where Awu not alleged 'hat plain-

tiff* Inta/ret in lha fund ta whirh ahr ran-
Irihulrd differed frwn lhat nf her f*buw

coiilil'Utnra. Id

farann who I* not directly int."iealrd In
adminlal/aiuin of Pual ramiot mamlain la
gtd ptncrrdKig tu cnnlrul aelfrn.a of lrua-
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toea. Sarkevu v, Indrperdant School Diet.
IF\)laZ.d ggg tilovcfand f'wunfy, OhL1911). R92

RatUor'a lineal deaoendant. who wu a
noni'itorvrrdutf party anu.rlnq U nviailor
hraction hared nn Oonlentioo That traniac-
bon Involring u Il of moat of Certain atock
bald by charitable corporation waa tn act of
Indirect Itifdealing would not have had
atandiog fa maintain tuch an action and did
not hafe ataoding, aa a alallnr, to diipeal
from Jud%mrnt approetog erttiamml en-
tered Into by partial of record am) Intrhven-
|n% Attorney General; attend, fraud uV col-
lutfon, Ihe aulhorKy of Attorney CeOcra),
whoaa Inlcrvention” had been aougtht by
s0cJi deawnrtanf, loaeUfa tha litigation w u

eaduive. Id

Privet* individual mult bo a party lo
charitable trualindenture, repreuntntiva of
aurh party, ur intonated pcratmaily and In-
divtdaally en the beneficiary rather than aa
a laapnyer nr a member of (ho community,
before lr&* may attempt to enforce aorh
truat Id.

Indtvkfim| member of public lure no right
of action for mlamanagemrul uf rhirilablc
(mat fund Id

[ Charitable leuela

At common lew. Attorney Genrrel haa
duty of rrpreatnllnlg [<ublle iri<vruit In er-
rurfog anfurrrmenl of charilnbtr Innte
Raekeyt v. Inrfrpendreit School Dial. No 10,
Cleveland Iktunty, OkII'/79, 662 I'2d 629

Suit Involving charllabte tmat may I>r
krooghl by Altorauy General nr It may Iw
brooght by him o» relalion af rhinJ pareun,
who need “not have a direct intrre.el In *n
foroamant of tha fruit but who will be liable
for coal* ullwrwlar to be Faid by Ok- atale;
but aean It aalt in brought an relation of a
third peretin, Attorney Crneral lim chargrd
on roaducl of Ihe anil. Id

Gtnandl*, Attorney (jariarat hia |w*rli-
live right lu malelaln prorewding* »o pro
Irel rharilahl." I»u*l awf in prvvrnt o inn
}Jdaa nf prujwrly devoted lo public rhanly

The Slab a* parena pitrnr, through da
AUorecQI (lei-erel. hu the commonlaw right
and [»*rr In [fut*c< Ibr tonafriwlra uf
chiritablr truit* and the prnporly lu ahlrh
they era ne may ba entitled = Sigmund
RI»mh*rgrr pyurvfalinn v Tauaenbuuin,
itNut. mi ;;i-:2.ius. m ni: om

THII
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Non i
Iteauae tl hr public intend nrmurUy  Joining benttldnnm aa dafmdanta. NowrM
Int'olvrd in a charitable trual or Kid In a. Dick, aA.Tf».ISf9, 4[S F.2d 1204.

rkanty an) (naentisl In ill Irgal cliAxitica- 1y apatnca of conflict of Inlereat betwraa
I|r<]Jn| n > rimrily, il (a grrvlvrxl?)-h{)eCUgn'Wd nontingm| banafklan'M of Irual and Irua
Ihal the _Atbolrjney r]felrhoraéllxllln dOP%Ct'ﬁy trr-benefitUriel or of a pleading liiat con-
uabrlreprigl[ﬂr arraalofrai? ) prép%? pasrty tg tlngentdbagcflrlfTrILra wanhlaadQSXJtltllrly reP-
I¢, yaralll i P nuented, banaflckrtea who did nol partlo
nrtilill* and maintain pro_oeadm?a for’lha ipala In trial ware m | nccanary pirt[?ra In
enlorarmenl of auch a gift or Trual. Id. action by Iraatn% ootnpany againal trual
) which guaranteed laair* ~ TraaaamrHran

6. Neataaary nr IndUpmaablc parilaa Iwaalng Co. v. Throe Bean, Inc.. Tax 1979,

2d 472.

Contingent krnrficierira uf trual, who 688 3.W.

writ minora, wer* nni "|nd|aprmabia par-

tiaa" tn auil hy atlomry againal cUmland T._Interrmttnn o
corpirala clafandanl to recover frr and lo Trial court hu cUacntlon to ptrmil thint
art aaidr fraudolrnl mnrayanoe of Irual pemon to tntanraoa in pevcwading whiHt lo-
aaarla by chant to corporate defendant aa roh*a a charlUble truit and which |1 prop
Irualea, and. aa long aa bantfkiarlra wora  arly brought by Attorney Geoaral, Iruala*r
giirn_nolxn and apforlunlly tonlrrvtne in - or by persons hating a apodnl tntarral.
aull, judgmml ooulit be remJarrd againal  Sarhaya r. Independent School !)ivt. No. 40,
corporal* tltfandanl, aa tniiler, without CltteUnd County, Ok).IB79, R92 P2d G20.

s 13. (ftxoneratkon or Reimbursement fur Torta]

1. A trustee who him incurred personal liability for a tort committed
in the adminialrntion of the trual ih entitled lo exoneration tharefor from
(he truat property if he haa not dixcharged the claim, or to be reimbursed
thorefor out of truHI funda If he has paid lhe claim, if (1) the tort waa a
common incidentof the kind of bum'nosa activity in which the trustee wan
properly engugc-d for the troat, or (2) although the toft was not a
common incident nf auch activity, if neither the Iruslco noriany officer or
employee of Dm trustee was guilty nf personal fault in imum'ng the
liability.

2. If n truatce cofinniLa a tr.tt which iiicreasen the value of tho truat
projwrty, he Khali be entitled to exoneration nr rcimburaemcqt with
reaped thereto (o tlie extent of auch increase in value, even though he
would nol otherwixe bo entitled lo exoneration or reimburaument.

3. Nothing in this section shall he construed to change the existing
law with regard lo tho liability of truHteei of charitable (runts for touts

of (Itrmsclves or (heir cmploycoa,

Action In Adopting Jurl.dkllun*

tS-4-21. xnd r,0-1-24 nf tha South I)x>nia

Variatl'ini from OmrUl Tut
Acl.

New Meitru. Omllx (hu welkin

Houlh Pakula. Sncllon 1ll nf Usr (Ini
(nn Aft ii rivilxinnd In sttlinnx M.--4-22
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TrilnU *»m . 286
c.ta. Tmiix H 262, ar..

Note* nf (IMIfttlR i

1. Generally ?cco,rldedllwipe*! hy akcour,\}‘ etidwc{xléy_tip u

flroad fqr'raﬂt af Auth0" 12 ¥oe's ™0 \«a@,' Xd? 09 1(%”« ,er]aﬁéewr”orﬁal
mentory truilww cxmriltullng rxonciillon uf «dl»g 1CH R, MI, 449" UTT 7994, dp
ih* (runtfr for inixlalu, It nny, txtil Ix |.]jd.jd 291.

3 14. (Tort Liability of Trust Ritalel

I Where a trustee or hiB predecessor has incurred personal liability

for a tort committed in Iho ooursn of liis ndminiflirstlon, the trustee in his
representative capacity may bo aued and collection hud from the trust
propody, if the court shall determine in auch action that (1) the tort wan
n common incidentof the kind of business activity in which Ihe trustee or
lila predecessor was properly engaged for the trust; or (2) that, although
the tort was not a common incidont of such activity, neither the trustee
lior hia predecessor, Dor any officer or employee of lhe trualee or his
predecessor, w u guilty of personal fault In incurring (he liability; or <3)
that, although the tort did nut. full within classes (1) or (2) above, it
iucrenxed the value of the trust property. If the lortis within cloaaea (1)
nr (2) above, collection may be had of (he full amount of damage proved:
and if the tort is within class (3) ubove, collection mny In; had only (o lhe
extent of Uio Increase in the vnhic nf the truBt projiorty

2. In un action against the lititlee in his representative capacity
under this section lhe plaintiff netid not prove that the trustee could have
aecured reimbursement from tho truit fluid if he Imd paid the plaintiffs
t Inirn.

3. No judgment shall he rendered in favor of the plaintiff in auch
ut lion union* he praves that within thirty ilayi after (lie beginning of the
m-tlun, or within such ollinr period nn the court may fix unti moru than
thirty duya prior lo obtaining tin* judgment, be notified each of the
beneficiaries known to llte truatce who then had n presentinterestof tho
existence and nature of tho action. Such notice ahall be given by mailing
copies thereof in postpaid envelopes addressed to such bnnoficiaries at
their Inst known addreasea. The trunleo shall furnish the plaintiff a list
of auch beneficiario* and their addresses, within ten days after written
drnmud therefor, and notification of the jwrsonn on auch list ahull
constitute compliance with the duly placed on the plaintiff by thin
Hcrtinn.  Any beneficiary may intervene in norh action and contest the

riglil of the plaintiff to recover.
(I
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e course or their

emk)lllgwentg,ec%]okﬂeila lo the rights of exoneration or reimbursement

provided in

6 Nothing in this section shall be construed to change the existing

of themselves or their employges.

Iz}w with regard tqhthe |Ia8||l)'%eof trustees of charitablo

rust* for torts

Action In ASoytin* JurM rllon.

Variation. Pom Official TVali
N«» M.aica, Omit* thu arclion.

Houlh Dahola. B«cU»n [< nf IHt llal-
form Ad iaronLaitiM in aadkna tW -56 lo

6M -29 of Ihe South Dakota Acl.

In aohaac. <11. »dda a amlanca al tha and
thareof: “Any benafkiary nay InUrv.no (n
auch action as4 conical lka aijhl of lha
plaintifflo rw im ."

In auhaac. (1), oralU lha final atnlance.

Ubrary Rafarcncaa

Truil* **z4(,
clis Trua* 1 Ul

Nlilea iA Drelilora

tianaraldir |
fitock Iran.actton. 2

1. Crn.rally
A lrcLamcalary Iru.trti i* a fiduciary who
muil ad ill food f»llh and wilh ftdsllly lo
hcacfinary of the trual; be ahouli not place
Fiisatlf in a gﬂ'ition where 1l would L* for
uwn NCFAMT to ululate hla duly lo Ihe
berrficury. fl/luA of Nevada v. ilpcira,
11779. 603 I'*d 1074, 116 Nev. K70. wrtinrari
denied ml SCt. 611, 149 119 )H *«
Did 2d 2u|.

J. Rlock iranaarlinna

Tcalanrutery trust*. wha Inherited Klerk
fruat ho wife and who rerelcad an cjual
where u, in.aim for lhe benefit of hia

daiyhter waa aol l.gally abliyed, once ha
derided lo purchsa* additional alocl for
himaalf, lo purchaaa *ni-h*If IWtvof for
thr lruat ainca it wu n*t par aa Improper to
tlitlurb lha aaluil riterail of Inal and trua

O.nh of Narada vl Sprint, 1B79, C0.7
P.2d 10ft, IB Mae. #70, ahrtiorari datied Il
SCI1 631, 449 U.8, BM, 68 [.Kd.Zd 211.

Tc.tamextary trvataa who inltariud .lock
from hla wife and rvcri.nd an equal ihara
ia lrual for lha benefit of hia dau~hUr
inmmlltail no acmctfdolni la Sisrinrga o*
hla doliea aa trv.U. by taking. adrha 0
Inrcalm.nl taparf an purehaajng li.wa
fan ia feu Uia truat rather li.ac Mirrhulug
auMJlkonal aharca of lha alocl, which wpiild
hare ragnirad Iha tnwt In borrow aubataav
till aunva of money Id

fi 15. [Withdrawn?* from Mingled Trual Funda]

Where u person who in a trustee of two or more truaU hus mingled Ihe
funds of two or more trusts in the same aggregate of cash, or In ihe
same bunk or brokera%e account or other investment, om1 a withdrawal

in made therefrom by

of 4 third person not a benoficiary [
trusts, or for an unknown purpose, such u withdrawal shall he char%ed

first (0 lhe amount of cash, credit, %é)ther properly of ths trustee in

he trustee for his own benwfit, or
or creditor of una or more of the

or the benefit

he
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mingled fund, if any, and after (he exhaustion of the trustee's cash,
credit, or other property, then to tho several trusts in proportion to their
several Interests in the ensh. credit, or other properly at the time of lhe

withdrawal.
f,Unary IlI*r«rtn<«a

Tiele « > m  274(0).
CJS. Treat* 11 253, 270, 741, A

8 16, (UaenfortealilF Orel Trust Created by DeedJ !

1 When an interest in roil property ia conveyed by deed to n 14son
on a trust which is unenforceable on account of the Statute of hVatids
and the intended trustee or Ids successor In interest still holds title but
refuses to carry nut the trust on account of the Statute of Frauds, the
intended trustee or his hucccbbot in interest, oxcept to tha extent lliat the
successor in Interest is » bona fide purchaser of d legal interest in the
real property in question, Bliall be under a duly to convey the interest in
real property to the settlor or his successor in interest. A court huving
jurisdiction mny prescribe tho conditions upon which theinterest slinll be
conveyed lo the settlor or his successor in interest.

2. Where Lite intended trustee has transferred psrt or ell of bis
interest and it ho* come into the hands of h bona '&i&purchaser, the
intended trualee shall bo liable the Hfittlor nr his successor In interest
for the value of the interest thus transferred at the time of ils transfer,
lew such offsets as the court may deem equitable.

Action In A4D*lIn| JutUSnUoni
Variations from Official T»H: 8oulh IHkol*. Section 19 of Ihe Ud

N.iafw Omit. IH. acctloh. * . ) ™4 17
North €arolina. Bmit* Whw »rrtiiity awt 66-4 IS of 1II* South Dtiola Act.

l.Itrwy Mmncn

Tout* *“2SR
IU'S Trual* 1 MO.

8 17. [PowerdSettIor!

~ Tim settlor of any trust nffocted by thin Act inny, by provision in the

instrument creating the Uuat ir the trust was created by a writing, or by

o/hl statement to the Innlcr at Ihe lime of tho creation or the trust if

the tiust was Created orally, or by an amendment of the (rust if the

settlor reserved Ihe power to runend the trust, relieve his trustee from

any or nil of the duties, rvslficlions, and lishilillon which would otherwise
787
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be impotied upon him by lhils Acl; or alter or deny to bis trustee any or
all of Die privilege* and power* conferred upon the trustee by this Act;
or add duties, restriction)), liabilities, privileges, or powers, to (hose
imposed or granted by this Act; but no acl of the settlor shall relieve a

trustee from the duties, restrictions, and liabilities imposed upon him by

Httclimii 3, 4 and 6 of this Art.

Action 1" Adopting Jurisdiction*

Variation* from D Iflilil Tut:

North Carolina. Ogiit* "hi* trustee
fmdrp any nr all of thl duties, reatriclisna,
and"-.

mlibrary Refrrinrva

Truala #»«(,
0J.8. Tvuala H R7, 201. 202.

Naira of Deriabina

Cenrjally 1

Deferred coalpenanlinn trual 6
Nrfllyrnre

Heading 9

Town af alienation 4

fUlMrallon nf art* R

Kevnevtlinn of trust 1

JWIf.deeling 2

Selling fmm one trust to another lrual

I @rutrwlly

Trataslor, who Ill elicit provided, Wlh r*.
gurd to IssliinrnUry trust, that, it wu hia
duiro Itat hia brother I* ntainrd an man
agar of atari enrpurslion, Dint Iruilnc waa
la give dun consideration to auch intant
lirfarr employing a manager other than
brother, hut that toatator reeognircd that
changing ounditinna might warrant employ.
meld nf n different manager, intended to
tuatow a benefit on brother eu.-h benefit
creeled nn enfon-asbli! right in hrottiar and
imposed a rorrrlatica ohtlgntion nn IruaLa*.
Llierty ftul Bank It Troat tin. of Oklahoma
w v. Albright, Oil App.1075, hit* P.2d

Trualor may relieve a truataa nf all
dutiea, tralrldfiina, and liabililira Imposed
hy law raorl|it for loan of tniat funda, dr-
«».I—f of Irunl fonda within lha onrparat*
fUAtEl. and imatoa'a buying or arlllag
fmm or In llarlf. Corpua Chrla'i Nat. Bank
v. Orsha. TnaCir.App.in7, 661 H.W.2J
521, error rrfund n.r.r.

2. Mrirdaallng

In riicunaataikKM where poaaibllity nf con.
Diet between trustand tniilm ia rruefed by
laat will dialributing equal intareat in In
vcatmenl company to thrm, ao ntiaolute
t'mhalloa agalnal self-dealing on part of lha
trualee ia modified, and lha Iruitoa will not
be penaKird whan ho hat acted in good
faith and la a rninrar he bcliavra wu for
lianl Intorral of the UKtal. Bank of Ntrada
*. Spelra, 19/, 60S PJ2d 1074, t5 Nev. K70.
certiorari danird 101 S.CI. M|, 449 If 3. U34,
04 I, Ed 2d 291. I

S.  Selling from ona truat lo another truat

Nutwllhalanding prohibition of aUUitai
agtlnal truatra salting property from one
truat to anntlwr Irual of which It ia Lruilaa,
wlicrn truat Inslnirnent gave truataa full
pnwrr to diipoaa of lha truatratate on aurh
Irrtna aa may Iw Beamed advleuh's and
gnae Inutea authority to ranka I a or
invaitmeal* wlthnal any restriction and at
ita aols judgment and discretion, aaiv, article
waa not rintatod by fart ml trustee tank
transferred cartoln ooteo from one lrual of
which Il wa* trualre lo aaiother Irual which
it alao nerved aa truatra. Uumtll v Pirat
Nat. Bank of Waco, Tejua, Tea.Clv.App.
IW76, MA SW.Zd m . anor refused n.ne.

4. Poarer of altanallan

A arllior may nal creata s apandthrifl
truat for hla own benefit and rcat/irt hla
power nf alienlllun of MI beneficial inter-
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eat. (ilaaa v. Cnrpeater, Tea.CSv App 1960,
310 S.W.Zd 630.

A aaltlor may male a truat in Incur of
eomn ttJrd party and prohibit assignment
by auch party #r beneficial Inferr-tl in Uie
truat, but (he rule la olhcrwiau In rvta
where arlllur croatea a trual and mnkea
himself Ihe benrficiary Uierenf. Id.

*. Negligence

Under tenna of will which provided that
nn truataa would ho liable for any mistake
or arror of judgment or negligence but
would only be liable for diahoneaty, lecelsrr
beneficiaries of the Irual cnuld nnl recover
from corporate trualee for ita alleged nvgll
gene* and grota oegligrnoe in lhe handling
of aalatn properties. Corpua Chriati Nat.
Uatik *. tardea, Tex.Csv.Appl'DI, 661
fl tv.2d C2lI, error refuted n.r.e.

Eaculpalorv clauar nf will which abaolvrd
trualee from iitbllily for miitake nr error of
judgment or negligence waa nol void m
ngainat public pulley at It did nnl nutlmrlie
aelfBeating. Id.

6. Deferred compensation truat

Wkare deferred oompemallon trust in-
itiumrnt provided that, upon larmlnalenn or
truat. rights of each participant would Im
mediately he fully vested anil Uusthm
would deliver to aacfi af the participant* hb
interred In the truat, wherr resolution
adopted al hoard nf director* meeting gave
no reason for termmalien of trust, whei*
there wai no Indication In record that par-
liclponl'g discharge waa board upon leiacon-
mluct, anil where truelee*' charge of illahon-
eaty first aruie nearly three month* alter
participant's d(acharge and lerininntlun of
trust, (rustar* had no authority lo make
determination of forfrlture fur had faith
conduct after tamunallon. Matter of
llama Hinka IVnduelloii ti>. ftifeernl Coin
psmatlcn Trust, OhLIIHV, 698 I'M [US.

7, Revocallcai or Inial

Unleoa a power of rrvocation m specifics!-
ly pmvktod for In Irual, revorulhu will not
br pannltud. Nlcoala v. Turc)n. 1111, 624
1°Z8) 439, Iff Ncr. *3.

Power to rerukn a trual may hr eyrlencrd
by Implication from tenna of the agren-
leant. Id.

ADJmugh Trual Il waa nut iaude sptrsfl
rally revocable under Iniet ayreninenl aa
wu Trual A, lhe cporlfie lintllitliuM upon
l<iwar nf airviving trustor plus Dm aprcific

H 17
Note 9

limlinlwita upmi Invasion of torpua fur hen
cfil nfaurviung epuuar aa well an lerma for
ullimale dlslijliulliin uf lrual rnnuia sug-
gested lhat IViiil fl waa intended (u ha
Irrevocable by surviving apouie nathrr than
revocable hy implication. Id.

Uaresteklcd power bi modify bencfl-
ciarlra of Inter virm truat IncIndra [Miwrr lo
revoke lhe truat, alnra trualor can auliali
lute heraetl aa beneficiary and terminate
the Irual under enlr hrnafldary rule; there-
fore, trultor, who had mated inlar jivoe
Irual, draignaled a trualee, granted to jiar-
self lifa Isleresl in Iha Income, nnd rwoutved
right to change beneDciarlei and ltua(>es.
nnd who removed trualoe and revnkmblhe
Irual after underlying local war* made lo
borrower from thu truat funda, win proper
party (o prnsrculn action against borrower
I* recover amount* dot upon twn promonto-
ry aolei. Sol lie tee r. Hlcv* 1MO, 611

I"Zd 211, 94 Nnv. 452

Abasnl an sgrcanwnt In contrary, right
to revoke a ravocntdc trual la a purely Jier-
aonal right nf aollinr and Hum rnnld not
veal ia goarehan id mcumprtnnt aolllnr nr
truit.  WeAlhorlv V. llyni, Toa.lUIfl, 650
S.w.zd 297

S. Halfnrnllun nf acta

Undar atutulcn which specifically einpnw
ar lruatora nnd henefieiarir* lo rellevn their
trustee ur linatror nf Ibbility fnr lhnii seta
in such capacity, where outrualor and ro-
bertflrlary of revorobla truat by written
Inalruetinna ratified and conflrmrel lruat
eonipany'n situ ss trusUw and absolved
company uf uny llabHIly foraem prrforrrod
aa tniatee nf revocahln lIrual, any liability
which trnnti e tniglil have incurred fnr fall-
ing tn make a conditional trunsferof certain
property was absolved. Newman v. Morris,
OKLIKT. 6ft 1".2d 616

P. Pleading

Counterclaim, which loalalor'a brother
filed in aitli-u hy truatee uf IcnUmtntary
tnat fnr Jnd-rial detcrmbaalion that truatee
could ternurale brvlhcr's atnplnyivirad aa
nisnagar uf atawt corporation and could dlt
post uf corporation abxk and In which it
e u alleged that trait** wrongfully tenvi
nsind knilher'n mrploynaol without |ual
cauat agalnet ragrees laat ahhea nf teala-
lot and that taustei wwhnd to fir* brother
or aril atock either to drcra*tr lrualec'a
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burden* or In pineal* (rotator'* wain*, lint-
cd miiM* nf arlim. Librrly N*L Itink A

§ 18. [l'owerof Beneficiary]

R
{gg {o the trustee lvae
e

beneficiary ma
past wo?%ns% any of t

haﬁ cted b¥]thls Act may, if 0 ffullé ﬁl
H Informatio

the trustee

the duties, restrl tlons and

TRUSTS ACT

Trout C*. of Oklahoma Cily r. Albright,
(Mtl.App.1U70, 618 \2d 1iZO.

b wntterg mstrtiment

%Estoac ne|0|fi Lcm any or
labilities which would otherwisé be
|, encopt %r to t e dutles restrlctlon
Sect|0n534 Act. Z
elease f ﬁtrustee from [ia th'[ ?such beneficl ry for
e provisions of t

thia such

IS AC

Library IbImiK O

Trint* «*21U, 843.
CJ.K. TVii»tr 11 247. 429.

Notra of Iltclalint

Aulgnment uf Intrrmt t
Creditor* uf bearflcltry, right* ml
*r(lra

Pilldnlliin *fvia 4
lleminrlitlon of Inl*re*t 2

TrrmlInallon nf lru*( S

I. A»I(nm*nl of InUreet

Whor* benefkiary of Inlcrent In lout*-
tm-nifiry truil ami tile ioaurtr, lo which
brnrflciary aulgnvd hla intcwit, «rpr**e*t<
rd to regulatory ngcacira of larrrol aUlm
tfal the tn.it tntrraal atood available to
rualie gnad tha debt* of (niurtr, (he bcnafi-
ciiry, on Inaalvnvcy of kiaurrr, waa nol
*Milted to refnrmtdon of Ih* aaaiynnitat,
which allegedly waa lo the Ir.aurer atone
without any rigid lu ronvey auch ioltraal to
a third party, undir theory nf mutual m'e-
tak* Moody v. Moody Nat. Bank of Cat-
iraton, TtK.Cir. Aw.IBI16, 622 ftW.zZd 710,
error refund n.r.e.

Abornce of werdt of lahcrilanre Jlil not
piecludo anignee of benafldary'a mUreat
tn teileiuentary Iruil from anlgning te an-
other Uio awignwl Intemt. fd.

Allhough ipendttirirt Iratiro.oUry (mat
required pormtnlon the truatee brfure
named brnofldary could awlgn hi* iotereil,
ouch mtrtclion waa intended tn protect IK*
btntrirnriro and once a iratfd aaaignmenl
waa vffrrird, effect* of the reatrictlre pro-
viilon an lho Intereal tulgurd were ic

hauilad and tnlgnc* could frvcly atilgri
(he ktterewt without ccneent of lhe IruiUwn;
ratrtcUon of allenatloo were prraonal to
the benefldiry and were nol auch aa would
run with (llia to the Mart Id.

t. Renunciation Of kilrnil

Benifu-iary of truil who ha# nol, by
ward* of conduct, ‘tnanlfetled hia accept-
ance of fwncfkial rntemt may diatlulm
auch Interest. AbarffV,Pint Nat Dank in
Dallu, Ttra.Oiv.App.frn>, M SW.Al 40J,
error refuted n.ra.

Where aeeendary beneficiary undar (rutl
had motived no benefit* from lrual prior (n
her renouncing all Inlsretl tqthe corpua or
Income Ot Irual, ahe had made a valid, clear
ami timely ranundatioo of troat. Id.

W hen tealatria’ caah be)orat to,vack of
her daughter* ard hequut of intonie Inter-
eat for life In truat wara icpanle, diatinct
and Independent gift*, both gift* wgre ben*.
fVekal nnd neither involved burdensome fea-
ture!, Dm renunciation of tha truit gift by
(wo of daughter! did not raaull tn loat 0*
fiardehip tn any other devhoea nr tegateor
and teatatria’ will did not condition accept
ano* of on* gift upon full arrpplaare of
both gift*, daughter*' rommcialioa of In
oom* intenala from tha troat wa* Um*ly,
valid, anforcfible and legally hind.ng.
Drat City Nat. Bank of Ilouaton v Toomba,
Tn.Cie.App.ISr.B, Ul RW2d 401, error cr
trued or *
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1 Trrnlnalinn of trual

Sol* Iwntfieiary nf a (mat which did not
qualify aa a ipvndlhrin truit had a right to
IrimInatina of the trual and termination
would nol be denied fur fear nf frurintlhig
melltm'a intent, when net rrault uf anrh
refusal would bo to continue truat fur aole
booefll of truatee. Amhrwie v. Klral fta
tional Bank of Nevada, m i, (1)2 IV2d BZH
87 Nav. 114.

Sole benrfickary nnl under an Incapacity
may compel trail lerrolnitioh beljrv period
fixed far It« duration haa ejrpfrrri, if contln
unnce of tho trset ia nol neceaaary In cany
out m material purpose. Id.

t. Ballfloatlem cf act*

Under «latutca which »p*dficnlly cmpow
ar truatora and bonrflelariee (si relieve thfir
(rutin? or truateea of liability fnr Ihclr acta
In auch capacity, where cotrunlor and to-
brnaflclary of rtvocablt tauat by wriltua
InatractioDi ratified and ennfinned teuit
company™ acta aa trustee and absolved

19 [P»ner of lThe Court)

§19
tiote 1

company of nny liability far act* performed
«a truatee uf revocable lrual, any liability
which trutdee might have rnrorroJ for fail-
ing lu make a conditional tmsaler of certain
property wan abaolvod. Newman v. Morrla,
0U.IB17, f.74 P.2d 616.

S. IM IIm i of beneficiary, rtghta of
Judgment creditor would hnee vented in-
lerral hi truet aalate of which Judgment
debtor waa lienrfldary allhongh judgment
creditor had no Immediate right lo demand

d||tr|b&& V\IzﬁJéz\é_ Deaton, Tea C/id. App.

A Partten 1
Where suit it brought to einoel trams
iMtnimenl, banaflctariei art conalderrd lo
ho adequntaly ropreaewtod by trualne if
their Intervals ar* *o( In conflict and hrnefi-
darioa nr* proper, but nol n«rvaa*ry and
iodlaptnaoble, (wrtlea In rue. Muon w.
Mneon, Tat.t5v Arp.liM7, WS S.SV.2d (562.

A court of competent jurisdiction may, for cause sh ntl u
notceto %hebene Cl rles]{elle atrus [‘om nnzora,?otﬁw ﬁ

un StlrIC'[IOHSWI would
or w

Thut* «=27».
0J.9. TVuita 4 247.

er\lee
arfly excuse s rustee
reasonabe fror% lidbility for woﬁatlons of %e provisions uft Act.

I.lhrarj |

Im
aS  acte oXe f nnd

Note* of Onrlilnn*

Crnereily 1

Admlulblllly of «eld»nc* 17
App*fiilm«nl or removal of liueiee 9
renp*ni.llon of IniS*. 7

Ofrlillon from terma of Iruri 1
llUcntlen nfcourt |

lorMlon of corpua 6

Juiltdkifon S
quldaUor nf truat 8
Parlle* 11

Iiirvh«*t ol proparty Irnm lim| |
IUniueal of truilew S

Mr* Julirat* IS

Hailrw 14

Vrnue 15

1 Crornilly

TVuil/v'ar.orc w ofditcrclinn ii not *uh-
Jecl lo rmirtcnnlrol ctcepl tn prntenl atiuin
ot that ric«rr*I!itxi  [lumano Sor. of Cnnnn
Oly, Bk v. Ftral Nnt'l Dank, 17715 IM

P*2d ?CS. 72 Nev. 474.

2, IMarrellnn nf court

Court ii net parmitlail to aiilwliluln tin
jidgmenl «ud Jitrrrlion for (hat of tru.tewa
*0 long < they act within propor timil*
linmanc Six. ol Carton City, Illr. v. Wrat
Nat | Blok, IP7S, IkM P.M 0C7, 92 Nrv. 474.

Triil 'oiirl ikd not abuit divcretiun In
appnirii g truitrei' allocalln* ot KAA of wa
»luc ot irelatur* ralate to ncrtalu human*
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aoclelaea to effectuate testator's wish that
benefit* at bestowed upon "80CIKTT FOR
TIHHK I'RKVKNTION OF CRUELTY TO
ANIMALS (Local nr NalAinali,” winch ”30-
CIRTV" did nol milt by namr ev mllonal
ujcirly or lingl* Incal aoclcty. Id.

Reviewing oourt cannot substitute lit dis-
cretion for lhat of (micro and can inter-
fere with their rnarcue of diicrellonarj
powers only In caw* of fraud, miacoaduct,
er dear ahoar of discretion. Coffee v. WU
Item Marsh Rlor University, Tcrc.Cii.App
IBM. 408 BW.2,l 2*9, ref. n.re.

J. DtrUllun frum term* ol troat

fVnriplo that n court will not direct I*r-
minnlien prior to lime fined lhorefar, aven
though beneticlary desirre to terminate,
ainr* that would be oonlrory to purpoea of
trual lelllar would not be arbitrarily ap.
plied to ilrny (ermlaalion to daughter of
iclllur wham nn reason waa mpmaed in
the trui' lrulrumnnt for delaying diuglr
Ur'a »t\Joymfn| billowing arttlor'r death, no
proviaion wna made in the trial for daugh-
terll aupport between ages of 21 and 271,
and thould daughter dir during that pariud
Df time the would ba denied enjoyment of
the oarpua. Ambrose v. Firal National
Bank of Nevada, 1971, 482 P,2d 828, 87
Nev. IU.

In determining wheilicr l/urt. corpua
should he ordered aold in vlufawWirr 0' .urt
ugTremeat ogainal aale, eourt haa na au-
thority nr ifcvrretlon tn concern itself anicly
with IXrdn nf truata-a and life twrw'fri-iary
(Urmll v. Carroll, Tm Civ.App., 147), 464
S.W 2d 44tt, error dlamlurd.

Where in riew nf publicity in county con-
cerning rtalm hy Ike Ualled SUIrn for re-
fund of unea'nrd payment* undar cropland
«djiieiment program on farm tract and rfi*.
pule among benellaerin of truat there wu
rona-iUratile doubt that fannland would
bring more than a arnall percentage of its
true »elue at tortempCalcd foreeloourc aala
to aelivfy Indehtedne.va to federal land bank
nr Imgnlioa krarvs, (here were anfflcieal
clrcumitencea lo Juitify appointment at re-
tsriver and aulhnriratlon of private rale of
cmrpuv, dreprte prohibition in lrual Intent
mrnt against tale without written content
And request nf narh unit every tame bermll
cltry Id

TRUSTS ACT

Court of equity hat Inherent, power and
authority to order treat land told even
agalntl direct prohibition of aete In truit
lutrument where la da to would prrirrve
and protect tha value af the truat property,
if there ia Imminent danger of tha trual
rorpue wutlng er being deataoyed or effec-
tively eliminated, and tkle it especially true
where thtro haa been auch a change of
cmcumnUncaa alnca creation of ihe Iruat
that the corpua ia In aerioua Jeopardy. Id.

Where alleged incompetent beneficiary of
truat participated In pruceedinge by trvalae
eteking authority to tall truat corpua, in
violaUoo of traal agreertwnt, fur purpose or
pruerving or pnrtnling rlimInatinn of en-
tire onrpaa, alleged Incompetent waa repra
aented by eompatenl coviuel and no eug-
gratlon wi* made Ihat alleged incompetent
waa non compro cnentia until entry of order
approeing aale and appeal therefrom bed
been perfectec! and that nt mcriloriout d*
fenaa peculiar to Incompetent waa prcaeitbh
ed, district court had Jurisdiction Lo order
aale of truat property Insofar aa It affected
internal of alleged non oompo* meatie bene-
ficial--'  Id.

Court ,if equity la poaiertad of authority
tn npply rule or doctrine of deviation Impllo
It in law of IruiU.; Amalgamated Trenail
Union, Local Oiviaiao-1888 v. Dallas Public
Thanail Bd., TenXigjApp.19(18, 490 RW.W
107, urrur rcfuied ar e., eertiorari denied
90 SCI M. litt If3. Mr). 24 1.Bd,2] 89.

G/urt nf equity will order deviation from
termi of Iniat if it sppeara Ihat rompliarice
with lertiii of the trual ie Itspoallble, illegal,
impractical or Inexpedient, or,th*t owing to
cincumsUncej net known to aelttur and not
anticipated by kim, compliance wnulj defeat
or aubetonlially impair aocompbahment uf
purpoar nf troiL Id.

Rridenoe tnauit by woKr-relty and tie duly
appointed truatee* for dataimUinilan as lo
whather truat/ea might accept ae aludeiite
quatirwd applicant* without regard to color
and might charge turtiop. to tboae able to
pay fully aupporled oourt’a action in raor
citing it* equitable pawer to authoriji a
deviation from terms of Irual ealehWited by
deacc ao a* lo allew charging of tuition and
acceptance of qualified applicant* veilhout
regard to color. Ccffte e, William Marah
Rlcc  University, Tee.Clr.App 11*44), 408
S.w.2d 209, error refuted ar e.

TRUSTS ACT

I.  Purchase ol property from truat

This acctinn, by allowing a court of Coin
patent furbdktJon to relieee the truete* nf
"any or all of the dutlte ami realrictiona"”
ploevd Upon him uy Ibia article, gives alatu
lory authority lo tha court to relieve the
truatee of ihs reelrkllon that he cennol
punches* properly from the treat. Wacho-
via Hank A TVsrat Co. v. Jahiute-m, 1867, 169
5.B.2d 440, 263 N.C 701.

6. laeaaVin of corpua

Longs*g* of probate decree, reiterated In
diatrtct court Judgment interpreting teala
mentary treat, empowered 4ru<tee an bene-
ficiary to invade corpua of Irual aeiate and
apply proreoda to hu own usa and benilit
without any restriction. Pirnt Nat. Hank A
Trual Co. of Maakogce v, Itnherti, Okl
1010, d«7 P.W 487.

8. Appointment or removal uf trustee

Court of equily haa JuritdlclUn wlitn It
become* necessary for the protection ami
preaereitien nf the tnral to eppninl r.r re-
move a truatee. BrauU v. Bigham, Trr.CI*.
App 1973, 483 S.W.2d 674, ref. nre

T, Comysnratio* of trualee

A trustee ia In be paid for ita wnfk nn
bobklIf cf the ailata, subject tn review by
court City of Auetln *. Atstlii Nal. Hank,
Tev.Civ.Apr.lJ12, 4*8 R.W.2d Mtfi, affirmed
In part, reverutri In part on other grounds
60) 8.W 24 710.

8. Liquidation of lruat

Where tnisl had acoompliriird ila pur
pnui, and sail pa/tie* anked dlsi»x| court lo
assume aepcrintanding power over taint,
conrl had jurisdiction in dolcrmino Hint
Lnialeea were rightful and Lawful (ruilr-M
and Is direct truatere hr makn final liquUln-
Don of Irual In rc Daniel's Trust. OKl.

1910, 4CC f.Sd 847.
t. Jarlediclton

Any matter coalainrd in final dncree of
roanty coort whicb hu npronprvtter eflecl
as lo a trust** aaJ which pur)a,rts In fun
trnl t/suter'a actions if beyond |iinsrtirtron
of the county court in view ,.f alatolory
juriadictioa nf dirJrict court. land; v First
Nal Bank 4i Truil (Vr. of Tolsn, tykl, ItddT,
.16* P 24 481

10. Venue
Finding that, principsl place ut businrin nf
ti'unl waa In eerlain rnunly ao that venu* uf
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nrtlort I/r rvmove truilcce and yrcornr for
ronvnraiaii nf trust aaieta w u prnpnrly laid
In Ihat county waa aopported by evidence,
including eeidanco that treat company'! of-
fican were tiwalrd In that county na well a*
treat aarseln In form nf bearer bonds d*po*>
lied In evh-row and bearer bond* put up to
AKarre attorney free and contract with tnral
roenyanv. Moyflower Trual Co. v. Nowell,
Tan.Cir.App.19S7, 413 8.W.2J 788, error ilk
mlued.

Vnnita nf auit to reraova IlrustnAr and
recorar tin allaged cunversion of Inrll %>
«ate by tivuleea an! ahtrd rsrClea wnalprop-
erly laid in county of resldrtte* of tern of
the party defendant*. Id. !

1. Partita

Where petltlouar rwoklng lo remuvo faun
dstlon e truntec of two nharitnMa lruiU
wu chief actor In raialng ard handling
treat funda and waa on commllir* of three
charged with distributing estate nf (erase
of the treats, (wlHtonrr and foundation
ware sin* in cont/ovnroy u to terms and
ccuullliona undar which aruller Iruat fond
w u delivered and as to atatua nf auch fund,
and mlarvrnor claimed tuch furwfn u ils
own in all events, petltlener and Inlsevenor
mat requlrrmentn of IUtata providing that
n.Uieu affecting Irual Inalnrmcnt in#) be
brought by any person hiring iitereat in
adminiitretkui of lrual relate and authnrit-
Ing removal of tniatees on petition nf inlrt-
eated p«num, and thus karl atanding tn liti-
gate aubjrel ronlrovfrsica Lpkcy v. Tcnaa
Mnthodiat ~ Fnundalion. Tea.itRX. 470
Sw.zd ICil

17.  Admlsitblltly of aeldsnca

DtsLrin cn 1, In sctain approving Inn-
tcra“ nllia-nliun of 26R1rcnldar of Icatalnr'a
relate to various Suraana sociatiea, did not
err lit refusing to admit evidence relevant tu
merits of |wrtirul*r humar-a eoelety't claim
at hearing held to determine if lewlee* had
tkrriad uul i*iuri'« direcliv* In preparing
pUn tor nHuetllon and distribution since
dialrict court reuld not uaurp treatvea' rule
aod Indrprudently iletonnioe that other or-
ganiiatinna such u aaid partlcutnr humane
iia-lety were also proper nnd should rrrelra
atlocatlons Humana Snc. of (5crnou City,
tic v. First Nnt'l Oank, 1976, Vvl I'M Ud1,
92 Nev. 474

17. Ran Jurttrata
Where truatce hroagkL acliun in district
couri (or I'romltiirlinn of tcilnmrninry lrual
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Nat* »S

nod *11 partira lo action ware partial to
aahaequcnl auit. by treat**™ adruinulreUir
fif determination regarding liability to auc-
ruior treat*# and Dial earlier judgment
wu rw jndio»U, and taaucw In e«eh anil
wrre ldentical and earVar |uJgrrwnt Wu
never appealed earlier Judgment wu re*
Judical*. Flrel Nal. Daok A Tmit Co. of
%i_koge* v. Roberta, OKIIOTD, <67 P.&f

Pinal judgment which wu rendered on
April 26, 1802 In privr action under Uniform
Declarator)' Judgm*nL Art anil Ten** TYi«4
Art and which provided for manthly pay-
ment* to be made by tenbuientary trujteaa
tn beneflriarlca in the fulare on buia or
certain facbira which traiUa-r ware In-
alrurtrd lo eonaldcr waa re* Judicata that
Iroal w*a In exiatenco an April 26, 1862 and

TRUSTS ACT

prevwited rinding i* inatanl acDon undar
lame alatutaa and between rant partita
Dill lrual had terminated on December 2d,
1UB7, which wu lhe tlwL birthday of Iha
yauagtil dl tha Dirta palmary haMfkiariae.
Umwn t. Bahtrck, 1Yi.Cly.App I«M, 381
3.W.2A 172.

Id. Aarlew

Action of trial court in (ranting petition
for recalrirehtp and tuthorbing u r of
truit corpua in fact of provirloc af truat
Irutrumcol prohibiting tala without conaenl
of all iiM banefldarlea would nol b« dis-
turbed aboent (hewing of dear abnae of
diacmloa altar tndntgiag every rauonabla
pruumption lo faror of the oeurt'a action.
&6{%{ tYh Carroll,k. TYi.Ci.v-Artr—tSII, 494

§ 20. fLIahillllcA for Violations of act

If r Irunice violate* any of Iho, provision* of this Acl, ho may ho
removed and denied compensation in whole or in part: and any benefi-
8'?[}§Ugﬁ|”'8|00' or Riccettsor Intalee may treat (he violation na a breach

Library Krferencv*

Truil* wsisA 10 167, 321.
CJ.S. rviuli td 231 to 236. 407.

*

Nnltn uf Iledilona )

Attomey'a feea 2
Jurladirlinn 4
finding! 3
Meniirvnl ol Irualar |

I, Kamova! of irualci

Whlla It wu nnl nrreuarily breach nf
duly on anrt of trustee Lo crop rent rather
than r*»K rent farm, Il wu aa imprudent
and uiinrreuerily riaky yantura which, an
ill lare, probably would not produce high
eat, eefcat return on iaeealment, thereby
igpporling removal of liuatae. Brown v.
Halt. Okl Arp 18BI, 631 P.2d 1346.

Trial ranrt abuaed iia ilorrellon In fading
lo rcniova Irualar on ground of inecortcila
blr hnatU.ty betwrrn lruitae and bervefe-
ciarliw Id

2. Alturnrf'a frra
Trial mint did not hara authority to
award albirovy fata In truataa' attornay

four month* iftar Il antarid judgment re-
futing to remove truatee ud denying Judg-
ment far return of commotion charge] by
trtirto* for tale af Dual aiMla. drawn v.
Ball. Okl.App.IUlil, 611 P.2d 1846.

3. finding*

Croa* pHllioni filed by bond holder*
agalnat traalea for Induatrlal bond iaiua.
alleging lhat truatee breeched ita iluticw
under wrlllae Duel Indenture, which re-
quired troetee to pey net proceed* of b'ooda
to corporat* Icaaee of fadlKlet balng fi-
nanced with bond prno*adt and corporal*
tenant lo pay certain rentals In amount
aufflciant lo p»y principal and Intareat on
bonda, In lhat truitec failed to enforce writ-
ten loan agree.aent, careleatly chaburned
trait fund*, and failed to monitor replica-
tion of fundj after diahnreaoKnt U> Inaure
prepov application thereof, alatad canae of
action agulnat Unite*. Mutcalf Slate Bank
v. (lallher, OM.App, 1877, 677 P.2]J Ht
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d. Juriadlrtlon

Although Oklahoma court hulJuriMlirtbm
over laatamaulary treat estate, ginra aoch
cuo had bran finally and coirplet*ty cloaed
Hd trull antale dlawbutad to Dw trualee,
z A€ waa no DAl to ftdaral dlatrkt ouurta
arquiriog Juriadictlon over tnnl ratalr In
action by beneficiary lo reeovar for ullyged
violation of fiduciary duty, judgment requlr
Ing trualca to convey to berwfkUriri nndl-
viiod miotrol and cqmmercial property la-
te***1 remaining incﬁle truil etpl“paa well
na as acoounliog. WCoojaoo v. Kecurity
Bank A Truil Go. of laiwton, Lawton, Okl,
D.C.Okl, 18801 61* M upp 8.

Glarelee of Jorladlction by atata court
over prtxwwUrgr* with reap*ct to Irual cre-
ated In miuwcDmi with iaauanca of rtvrnna
h*nda by indualrtal auDlority Including air
pervliloD of Iha aale of trail aaicte and tha
illalrtbouUon of proceeds thereof, a matter
which had not Wen completed, |irncluded
federal diatrict court™ anitlee of Juriadlo
(ton ovvr auit by oertwfo hood, pur-hnaer* In
aarcharge truatee wkich wu hi effirt an

H23

action lo nature a lruut ru whicli wu In
tha hand* ol atala court. Stewart ftncurl-
D** Corp. y. Guaranty Treat Co., D.C.OKl,
1016, 384 F.Supp. 1008, motion evemilad 71

P.H.D. 31.

Indutrlal revenue bend purthaaerV aer
ond emea of actio* againit truataa couched
in tenua of breach of fiduciary duty wa*
eaaanlialfy a reiteration of fhat oaua* of
action lo surcharge truataa,for tnftmanaga-
nent of MtnU and would D€ dbmlaaed on
5round that atala court'# tiercli* of jdriw

Ictloa over treat Including aoparrinkm of
aale of treat aaial* and tha diatrCbuDonJof
proceed* to hreiJholdtn precludad «aarclae
»f Jurtadiction by federal diatrict oourt. ,)ri

An acDo alnat a tuatamo truaxeo
lo require (hﬁ? tn account for?]tﬁyremoval,
and for tha appointment of a acoca*lor (rel-
ief ia Irerallory In nature and a oourt of
general Jorladlction of tha coonty where the
truileo raakV'i hu juriadkDon of tIm ao
lion. Pipkin r. PflikJn, Okl.IMd, 303 P.2d

634.

f} 21. [Untfonnttjr of Interpretallon]

Thirt Act Hhall be na inlerprofed and co4iitnusl na lo effectuate its
gpnornl purpoBP lo mnko uniform the law of thoMc alnles whirh enocl it

Ltbmry Reference*

Rtalutcn *~22A.
CJ.S. Slitute* | B71 rt loq

§ 22. (Short Title]

This Act may be cited un Ihe Uniform Trunin Aft,

§ 23. ISevemhliifjrJ

_If any provisjon of Mud Aft or Uic application thereof lo any Ponton or
circumstances ia held invalid. Much Invalidity shall not affect the other
Frowsmns or applications of tho Act which Can be Riven effect without
ho invalid proviiion or application, und to thin ond the provimoito u+ thin

Act ore declared In be sevemblo.

Library Retire*era

staciiLr ox4<(2).
t;J s. suiuui 1 *o0
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8 24. [ie=pmil

TRUSTS ACT

All acl* or part* 0f not* which wc Inconsistent with the provisiona of

this Act are hereby repealed.

Library R tftnitm

Statute! «»l6T.
CJ.S. SUtulr* 5 Z85.

9 25. [Time of Taking fiffectl

Thin Act shall take effect [ ] and uhall apply only to testamentary
tniats created by wills or codicil# executed after the effective date of the
Act and lo nun-testamentary trusts created after the effective date of

the Act.

AcUnn In AdnpUnj Jurisdiction*

Variations from Official Teal:
North tumlina. Suction reads:

"Thia Article ahull lake effect and shall
apply to Ihe construction of and operation
under

*(1) All ojpeenientn containing lrual pu>

viiiona entarcit into on or alter January

1. 1978:
"(2) AD telHe made by leeUloni who ahall
die on or after January 1, I77H. and

"(31 All other wills anil I/oal agrrenanla
and troat relations Insofar sa auch

terms do nol impair Ihe obligation of
oontnwl or deprive peraone of property
without due pruoeu of law under the
Constitution of the Sun of North Cor
oline or of the United Staler of Amir
ice."

South Dakota. Bortion rendu: "Thii

chepter ahall apply only lo IcelameoUry
tnuta created by wllta.or oodicila em oted
eftet Joly . 1943 an<| to rr.nleatnrnvnlary
hunts created after JJity 1, 1843."

I.Ilirsrr Refevcacu

Slalutea «»ZMb. Sfil.
CJ.H Staliilnr M 4011 112.

INDEXES TO

UNIFORM BUSINESS AND
FINANCIAL LAWS

Planned Community ACt........cccovviiieenen.
Principal and Income Act (1962 ACI) .cccccvvveviciee e
Principal nnd Income Act (1931 ACt)......ccceeveunee.

Real Estate Cooperative Act ..........ccooevveenne.

Real Entate Time-Share ACt .......ccccciiiiiiiie s
Reciprocal TVnnBfer Tax ACt...ccccccecvvveeviennenne

Residential Landlord and Tenant A Ct.......cccovveeries vvvveenieeeninens

SECUNLES ACE .eiiiiiiis ettt ceteeeiee s ceeieeeseeen e
Simplification of Fiduciary Security Transform, ActFor

State Antitrust ACt.....ccccceenneee.
Supervision of Trustees for Charitable Purposes Act .....

Trustees’ Powers Act
Trusts ACt ...o.oeveieiieeeeeeee,

797
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Central Rlalnfnry Note

‘I MJb-Ul Plead* lull hr « U ei dMrtaeaboe 0 «
Wat Muateo pevmonlllag IcTtrtasaiit arAMii-

*to) FW h laid b * OAactary oapoattg by * bonk, treat

ethepg Ipveptcaarti an AWHhalitB ahall aa* toe M A onto-
ptad ea miAritbeted my Ittigtr Ihn UtAadactttole for
a proper punigsQirfj af tik'eawtflto- .Aiawpcaeiim
Uo< It'* fideiery.mptcfty bu aaapUed ,«4lh this
mtdraewol If seat bade mndtieg tooaataMntttM Uets#*)'
» le«ua*io/oo» ciwaeod djW etJI"OPf MhtmloeUd
" dtenW rti wtlhin SOdays cf oeirMI aa-UWeduleitaa

«fw,
*tb) fkirwle taJd In t (Modtry capacity by t bank,
Tplbnj Ipwotuitja or dytribeUte any, Mpipe#Pd>W «|
I the (Mtnuoost cevetdng the (Wycitry r*ptbwablp he
{va*str-d lo the eomrxma) er eitlfifl cr ofhpr'deparl-
ant’of the Unk. jmirldid lhat It itufl flret «et oaida
ider t-u-rtrol of the (nut department aa ooUaleri) tcnirf
, eve), eacurlUia aa may be found tatad ia US. 14£-8d aa
Ui eligible for dxi loraotma”l of Ib» rdpkpw NMnt> of
a Btala of h/nrth CaraKsa egual to nurrkot value of auch
{netted Omit* cr rM 4y matluiable eotipiraal bmfU
rlut not Ja*e t*< a recxgnljef *A* rabpr atjuaj iu'aoa
*AVIMIrfef W** Nh %
poalUkl.
Th* «>«HUna mi Atpu«ft«l or **curlUr*»
aWui aa adtatend to toe laat dewtimfAlto. the
aaarrlalcr nevtoge ur clhar department (aa aallae Uba
poaU if eaih tn Iha canunoraa) or wyiflpf «* offior
ptrtounl by lha Cruet depart/nmst) ahal bo held proto-
I ta the ynvialffiM of (fJL |A-48(4).
1/auoh Annie are depattled ta a bank tofured under Uia
eebdua <f lhe F*.I«rel fbpoah laaanpne Gerpte*Ucn.
| aboe* ooOatrral anntrUy «UI be swgutowd only for that
rtinn of unlavealcA tiiliaaeo of oa.-h Crvet which era nnl
If huHjced undar (he pmlaUna of Ihaf ceepoeeiion.
fl) Fund* hold In a fiduciary capacity by a roryorela
urtary m Iting Inveetaaaot or dklhbuion may, unhua
eblUiad by Um batnunaat cntUoM the Odadary rela-
nahl” be Inveelad to ahnrUerm, InuKjuaUty InvMb

1(A) tm odteUimlo u ; trirrf aampatMallon to which A
k*j be acsttiad mtm XWL 10A-*0-1,' U-U, gt-It,

powy IpreetmriJ of Node UIA wsrpKing

upio U‘[(oﬁ@féﬁ'%%i; mlfﬁe Dl]aayl Ibe |Cak@|ated
i VW?F— mvIifn t

o Itb

.o tvhlbeed]
maul of OdkKlary IWUa (prfbraj,'{eetet«aoO.Uidleltfbu
Unp If Um gprpur»baVe p«h»4lt AW tW .la rot Inrth the

i method,rf newHoOox aieii t e

. Adda eeetlon M fcOnery:

/'l MA-M.1. Isreateeanla (n eecyntin hr barhu or
trual eempwalm.-*Unlcaa (ha gunmbyt inetmroml
court order, ar a tiatota afttfikelly ih/trle otherelea, a
banh or tnial ampany aerdnf aa truelee, guathan,
ayprnJ, nr la any Ohor Sdur'ary cepnchy may Uvtal to an;
eaoeriky auUmiiad by Ude CJW*"’ oven tf auch Qduciary
or an aflliata thateof, oa dednad In OS. HA"XKI), pertto
Ipetoa or baa portldpetad aa a am ber of a tyndlcale
unharwrUtag auch aacurlly, 1C

“(I) The IViucfery fw cut puruhae* Iha aeluhly Sum

deelf cr Ue affiHelr; eel

*U) The Bdnctsry doae not |«ichae< llia ancurlty hum

anothnr ayndtcau aiamt«r nr aa afflale, punaaM to
aa wil4od or oxpnaa axreemmf, bdn nan lhe Mude-

. ry nrHe {Alula and a caUln( orceUr or lu ritluia,

le perchaaa all or of each oUijra urjdovitpa*
eooBTutobenla,'
| la aarllnn UAr78, ml out in (arural alatulory oota In
/main volume, auiatao. (<) now raadfi

"fluhjerl tn auheeoUcn (a) of lhla paoUnn. If two or mere
treeteaa one oharea of cnapurala (1yrh or other aacunlicn,
(heir ade with reaped lo voth« ehall have the (oilyaUm
tffacl:

(1) If aaly ana vofra, to person or by peruy, hie act
Mnda alii ]
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, 1mu, iM wu,na fu i nypiiay, aa
the vifa ia evenly 0jiSt oo any pertfculaa mailer,
oach faction le entitled lo ecu lie alnclt ur oth*r
aunnftiaa to ifueaUon proportion*lot/.»
huulbDakaia. Adda parlioq aa foOmn:
"il~PJ7. LiaLdilty far flducfary’a paHcanUp In-
(aioul ll/aiiad, [ T
“If reran!(Ud by lhe trual toetrunent or will undar
lewrh a (Uuctory tarve> 'or by order *f a oourt having
~anb:lirticn K (he oatale cr total, e fiduciary may enter

Mlal malAiao, an un imrreeL Ul u puainrohy*, cilJ ei an
tiling may bccenie riliter e gennnil or a liintfui ptriior
If (be fiduciary becnmce a pextnor, aa lu cndilon of, cr
ctaamenla agaJnul, (ho perincrahip anil aa In (he other
member* of (ha partnertMp, (he tlabUlty, if any, at (fin
fiduciary for (he dchia and other hahilllitu of ihe partner-
fhif, whether arlaing under conlruf, tort, cr otbarwWw,
are Itmiicd (0 Um aeeuto oftho (met ar aalelc, ur ao nuirh

Hmﬁ&gnay bo ncwuutry lo dlacharg* auch dcbto end

Ju/tadkllooa Adopting Urtlfumi ActIn Mennrr PmliiiHng Comporellvc Notts

Noi Inhwjuonlty eJurtadiciUoa erll aubetanUaOy wioplthe major pruvUlana of a Uniform Act eod, yrt, rlojtarl from Ila
offVtal but Inauch e rtunsar that Ma various bwUAnr* ol luboUluted, emIUcd, and Mlikd malltr rumol be clearly
Indicated by elatulery notaa. Wtcre (hla hu occurred fura particular JurleArUnn, iho Ikcierid filetulivy Nnaa fvund
near lho becbuticg of Tha Ureform Ad adli ee alfle, In atk® ad)tae, Iherr ttill nol lie any nidre fur Hud JurtuUcUoii

urulr.r Um headlppi *Action to Aduptina JuefadicUieM* and /01
DI |

Uw Ilidfum Act.

110110 frwn Uffirlal Tori™(r, Ihe udividual aocUoue of

UNIFORM TRUSTS ACT
1937 ACT

i IPcjriniUanp,

AoUnhfi In Adopting Juriadictkun

VarUdlona C*>n Official Tut:

Nrvetk. Osolto mibeec. (1),..ccccounnene
1 New Meilo&i In tnlrocbictorv fengrapb, «nKe *bhninM
the Kabul ro autodadl matter otbarwiee roqulrwrl.

Hul»t>c. 00"rJuw «uA*;:r 'tiTietee” livfji(*e arutxtin, a
crry.ic>l« u will aa a mam | pemm and a moenaa.tr or
mAivliaiU Irualea, tmncaatl raprMenUina, ruandtor, eulv
aenaiur, agent agd a truataa of u Wrr rtvoa or (aeU-

!

Ad<Ja dnflniUcn* aa Mhm*:

“ To elala daioajlnry IneUluUon* nirana e roaui oAce ar
branch of a bank, earing* and lean aaaudullim ar credit
union eubhwiacl tn engage to Luituvoe In New hfaetoi;
end Hom

' ‘dlriaiwt* nirana Uiu financial Inatitutlune rthrtouii (if
thn rogulalim and bcrnaing drpotniNA'® lum

Nutae «f Ilrcialnne

X' tiuale—CeneraUy 1 . it

* 1nlIniTi) TVipito A n did Dof eppfy to edlon vinfnu fmm
mMtd'-r'e ajrrctoi ot option to *puroheu tract us Urul
owuatl Ly antate; *nothing to language of will erprnaalts
cnwl.vl e Irual and Ihdiuno fwaCa Act ejvhtod tialy
nifrm Inure Rappv. Repp, N.CMttf, 1i, TO.KX,I M=
Hen 0ifiSA. roW Ug Anted Afjr S,BX1 AS4, Cud 1lc.
78fl i L B N I P

L r-u— Conolsuctlve Inwba 1.

Goniolldntad (iae A Rtpdpm/nl Co. nf America v.
Thoraremi Tea (hvApp AmnHUo IDFA, M1 fl.wild WO,
fmaln vuhamel i'hunin»«h error gnpibxl, rrvcfoml idf.
HW2AJfcl e r

J = IC-0rporoU v uitre b cpogituit Trutit KIMU with srafi.

Actiufi [n Adopting Jurlaiirllorw

VaiM lum friM OfdcWI Tilt;

Ntvpgl ipuys, . orif 1. A vitiiddo
grtﬁ ?‘damfé) E”owartlluIM“%mlnferno a Hnt
i/~ounioiu*1for UU .

staalro. BpUton iKff*rteiu' 1 *

“A A rurpuritie truatce lhat to eub)act to rrgulaiian
by Ul llala or fadm | oulhwitfca may Aepnall with iteijf
or at al<Miale.t btalala dopnagary loeUtution, for a |»rltd
nf up In one year, truat fijmla being Said napcaaaji(y
p«,d lar im aal «d, dlalrihulioe or Iha pafrom! ol dolito.
The L 11"rate truatee ahall pay Uia truat Ihn Inten at iu it
UmpiintdLy atalale lo pay aa antniualpd Irual fWyle, or,
If ih.ii- « nn alalute, the tame riu, af toltrcal It or Ihr

rwntn,.i tdj.wla. The corporate Iniefae acvtiJ oatouin a
aeparale fimd aa aarurlly lor Iha dapoett vrith ilaelf ar an
affil.aii ® iii elaic depaeltory InaJluUon moalaliag of auni>

rilira aailhnrtet.] fvr truit tovaalmanlr. ur eaf. kn«pllie|
rrv-ripla r«|<i»eolliig the pludga of such aaonUiie by the
affiliated In alala itrpualUiry InrlUutton, al al (ietra wplal
to tolai mariat valoe (a (he amwnl of (ho dppoaito.. No
aerurily ahall ba rerjulrial to Iha relent lhat Ihr licyoaiu
arv Insurvd or gimi proferanca by any atala or fadartl
Uw. Tha aepanlr fimf of eororflina obeli ba ntartord na
ouch. Withdrawal, teen or addition* to A may tv mad*,
aa long ae tho napi/rot) valpt ia macnUlnad. The latino
of emullatn In Ilia Amtl efteU belong la Iha ourpnrata
(ronlca. In all alalrsurola of lie financial rtindlUim dcfiv*
inpl to lha dhdM'in, lho roryorale »mater ahall above aa
swparate lierta tiai armoat nf Irual finale lhal It ba*
deposited srtth Hxif or ao affiliated la-oLale dgaadory
InottUUoo end Iho unounl of eocurflaaj Umi U lalAe a

hare been pledgwl ae eprurlly Aar ihn IUcyiiyeW nf ttwfC
depot!la, R

2W



gxuft.iuiO'inUv.iUi llael/or an aMllaloelInelata ih[i*M ilaclf nr in alAlirted Instalc deprMUiry irartitnllon Ahall
wy lutilutino, If (hi* iovoelmuol eejlhurlly Inayoafically  nnl ha aarured hy uuli of thu de|Meitory InaCHulioii*

5. (TnutM Buying from or £eUlng to 8c!fl

} ) ) Action tn Adopting Juiiidlcllona
arU“Oqafmm pgfrlal Toil: ether bueincea iMocliU. NotwiltuLandIn) Lhi* prgnaion

Houlh IXtlcol*. Kaction nnh: "No lruile*, unloat or iay oUUilo to Lho oonlnery, m liViUo nioy lane,
cporatty antlioriied by Ih* truit imtrument, ahall direct-  1AjrchiU! or acl pro|*rty from or bo Ihr Iruil hr reju-n-
ur Indirectly Inaao, buy yr «U tny ptepijvty (y/.vV*0 #fn(a aa IruKM 1/ opwUleally aullionccd lo do *> In a
«*l trm or U IUrIf i?/t}/i offiluln; or IWm or lo ‘a  decide#!™ wdl nr lhe lulruiwciit ‘crrifrnj lhu Ini/rtre
nstor," affair, or ettylayin of noh Lrurlec er cf u nUlioraddp, Inruiing (he **UkhILm.nl of a lruat oarvku
falalo; or from a/(at rtUUrs, employer, portray, or  office aa providad by ehaplta 61-.JB,"

Ntica of Drclainna

uly todlocloee S If*. Praparly nol Iniulvad Ip truat icb»4ia*»>Ip
npalro»*.nt of ourjrna  I3h . «Even If brother bad adaj aa hit icUUra fiduciary to
Jury lo Inirt or]o bcoeflrpry ,lf . , capacity ft naownp id property, burlnotd and propo/ty
oowladgr or ortiro oo pari ofbr"cfViary jat rkaaayer, edviate; partner, agotit. Joint venturer, brolhar,
myo/tT not Intolred lo (nut reletlanahlp lie and confllanl and aa oarortor of fllhrr'a eatau, brother®
I obtaining ofkUo* U>purehaae hb uocla'a Ic/Uroal la land
i Icarl of which waa eerpua of IrtiyJ for brother and airier
a_Holy lo itlacloM did net ferearh tny fiduciary ihlty-.'the [ifulHtrly ui qua*.
HrtUhar, who waa upiooa trualew of frachcwal IntORat  Uoa wu rmw tnvuhed to there rtlaUunahipa. Utley r.
uf Iruat with bloarlf and hla ehrteo a* bMnedUirtoa, did  Rockwell, N«viM 7,717 P2d BUJ, IBS Nav. (IH.
| broach aoy duty tn allUr (a (liradpge vflyc to when
look idranlara of option lo pnfchaao unrta'a fractional |y |njury lo trnrt *r toraiH Uy
uneb,' laarte only aftarad oftkq lo hreflirr, *and broth*/ trutboc. W8I 00TpU W0 id hK liteul lolrrrat
d.naidior duty oor ritht U upend turn* pf.uodcf# land | 1b base*J and Ma iMUL.Dt bueefaurti*. did
hr-, m*yPt"WH NedW. 747 rAtm JH tin and Iruat vrtlb base*'Jand Ma .pt bueefaurtj*. di
opt tnhaytM, hia rvu luVnwl to Ue cMtrbreot and at
. oxpanae ci hl.urtcv and trual.whan Wi ulhnta*.". option In
Judicial aoif s puRhaaounchfa (national kiUrawtl* land; there ur** on
runrli v. Pore*. T**C|v. App 7kW|*ft% I»M. ohowiof Out Moi-orlalolaa tow b\[mwf (n any. way.
h’2d (H7, [malq volume) ref. om . Blioy v. KoclewoU, fl»v.IW7. W Pid (HO,'ICS Ntd.-SOfi.

KAlrdywqrniiiM mpartoffcM rfliian (G lw JtIntR ,«/ ,hTru,

id Irult'to htal?~Thhalluidid not(L b aby UVlJia»4eaeficiary of 1*~ huul
U pved dHdf.# « Dir Mdmtf,« £» “ <0.#y Upafrda.

n Vuivtlw JAM'RitV im mI'WAVYW JiWI*IO*.IITM .«nyol«(dhh** Ulin
option & Ha Unpa, ad lhat fM aJapo »a3 V 0 aarood ad,*NR*.*f maocao auch that
owd airW-r aeCU/i ON Umitotbma msnd™* Jliley r.  «r»ater Aar*Ja.prcg*(y craaiod. only (trealer Aar. In

pkwefl, N«v,Ud7. 747 Pid 1102, IQHN n. {W Inocme, and oojyau of truat bad not U m Impaired OiVy
v.'Rockooll, N«v.IB87,7t7PJbl MB, 103 Nev. UH.

Conflict of IwUnot

rmulo* IJulaloflbtr renove penojfrit*Ulwi)or rMijpt 1 ||,> .JUMtdlee » |« <>1/" NN P | .
pt<dien *1 tnudeoM!f ool Hotowey v. Iglarpadone] HooWn Llie. Ino. Or, TVa
dber nf WKj of faee* N.C, .. CWAaii-f-ort HerU IK2. S61 RW2d IW, |ir*In rutumal
errtrttncted. mvrrawl

SSHftarJTCllafP ttd

<I|tW(a(U "allttthN«I»MI* orw |« Ifrif2*

ilfatteway.v..ilMM*atioeel.Seofc*o* JUnala* Co. Tm lloUevay v. | Ialanlo*I Papfc/y Llig liu. pi, Jpi.
ut Mfa*'\/\nﬂ"ltrr's 14*8WM UAdxoMrffraa)) a*App-Vort to*. UMaS«qcd kowl

AW»»i*al r* <IH7 m mw.m *
-e-|>l\>U| 1 |A'I|hbv§> If >lj f *. Vj

J, ' ‘' Acttpn tn AdoidInf JurtodlcUci”

m Hal!naa fruwi OdCelal y u li [ ] abovnny lho teanaartlou ia benaftnhl le lolli ocoounlo, Un

q liw Mcafeo ' Hortlon noarnada: “A tnaatao may tail oaoela am puychaaod ood aold il fair loulat valoi and lhe
f.jrlaM | by It ar Muclary (n oae acaouul Id Baalf aa  CraniadJo* It net pauUUUd by lha (eata* of any fovfaT\V-

(Miciary In another account, UdoruiMOtailoa iaralatrwd bty liftyumait* 1
. . A .

Action In Adopting Junadiclinna

V.rliillona flvea Official Vital:

Nurih Canlliua. Kectaon now aoada: "A Irunlcn nwip
iUi aharoa of oorponU alorh or ether jecurftMo uwy vein
limn In peotoci ar hy geuaral er lhnled proty, and may
ciccaila aahria, eonaenta or ehjaotkiM with n*wrl to

fi 2(1. (LUiiiliUea Tor Vtotatlons of Act).

auch alock ur aoicrilioa, bol ahall ba I1.1*- fur any lewa
RoulUng Ui Ihu laiR'ficianea tnnu a failure hi uae k m i
aldecarwIndmlclliK how lo vote Ibaalnct nram illift\ In
vDling there) or ui not valid) Ihmj."

Noire orDocloiono

. Uanavid of Inutew

Trual benofldory may eaport ond aiartund (nialiw'a
ouopfols loyalty lo odinInlolnliun of my truat, ahould
Ifi/re Im ary oolfdnterooi tC IrualLee'a part in ada.iiurtm.
linn iif Irunl vbidi would Inturferi wdh thk rhify of
rur/ilt]n|fi loyally, beneficiary may aaaic Iruaiao'a rvtiuival
Wilier uf Will* of Jaaobe, N.CApp.IBDtl. 870 B K21 HU

PI N.CApp LIrt, rrvl/w denlrd S73 S Mid WO, difl N 11
(7D.

d. JurlorflcUin

Stewart Hcrriilllco Corp. V. (ivaruilv Truat Co
W.O OKla.il/7f., mil I’diupp loco, Icaaln Velucnr)motion bi'
vtealaorenulivl 71 |/|i.u. a



TONY KNOWLES. GOVERNOR

P.EASE &EPL"' TO

CKICM! WESTH4
AG

THAVEN
ANCHOR E. ALASK

PHONE 1907)269-5100

DEPARTMENT OF LAW PH 5011275 3607
a KEYBANK BUILDING

OFFICE OF THE ATTORNEY GENERAL 100 CUSHM AN ST SUITE A00
FAIRBANKS ALASKA 9970'-467a
PHONE (907,45"-231 <
CAX 1907,45'-2346
MarCh 18’ 1998 0 PO.BOX 110300-DIMOND COURTHOUS

JUNEAU. ALASKA 998'1-0300
PHONE 1907)465-3600
FAX 1907)465-6735

Honorable Joe Ryan

House of Representatives
State Capitol, Room 420
Juneau, Alaska 99801-1182

RE: HB 196/CSHB 196( )

Dear Representative Ryan:

In reviewing both HB 196 and the working draft of CSHB
196 1 have come across a section which needs correcting. Section
2 of HB 196 (and Section 2 of CSHB 196) makes reference to AS
12.13.401 - 12.13.405. I believe the numbers have been inverted
and should actually read AS 13.12.401 - 13.12.405.

I again suggest that the term "Uniform"™ be changed to
"Alaska™ in Section 11 at page 14 of HB 196 (Section 12, page 18 of
CSHB 196) to avoid any confusion in the future, as previously
discussed in my letter of April 17, 1997. I was recently informed
by Robert Manley that many of the provisions of Section 11 (Section
12 of CSHB 196) were derived from several uniform acts, not just
the Uniform Trusts Act. All the more reason to title it "Alaska

Trusts Act."

Should you have any questions regarding this matter,
please do not hesitate to contact me.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

/CUJYALL.UA
By:
Marv Ellen Beardsley
Assistant Attorney General

MEB/
cc: Arthur H. Peterson, Esqg., Dillon * Findley

Chrystal Smith, AGO, Juneau
Deb Behr, AGO, Juneau

03-CSLH
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XAbFER 71 1QQf CoPOr R R ISEERD
Ancrcrage. AK 955100600
Pnooe (907) 522-8806

Joe Ryan, Representative
Alaska StateHousc of Representatives

VIA Fax (907) 465-4588

Dear Representative Ryan:

My name is David L. DoLbs and | am a trust officer with National Bank of Alaska
who has over 35 years of direct trust experience in three states, inc’uding Alaska.

I was provided with a copy of the memo from Brian Porter to you dated March 23,
1998, indicating his concerns about 1IB 196 (“E” version).

1 reviewed the Memo in detail and can assure you that al) the concerns voiced have
long been well resolved in an appropriate manner and should nut be a point of
contention or need resolution.

There is a great volume of legislation, regulations and the common law of trusts Ihat
fully ansuers the questions raised. Oue controlling set of regulations is commonly
referred to as Reg. 9 and is that section of the regulations of the Comptroller of the
Currency that controls and regulates the activities of national bank trust
departments.

I respectfully suggest that the concerns raised iu Mr. Porter’s are not valid and
should not impede the passage of the proposed legislation.

If 1 may be Ofassistance, | am available during office hours at (907) 265-2959.

Respectfully submitted

Vice President &
Trust Officer
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Comptroller of tho Currency
AOmmisvoior of Notional Banka

Comptrollers Handbook
for Fiduciary Activities

Septenoer 1990
Washington, DOz021 9



ISCFR 0- Fidudvirv Powera of National Htnks

Title 12 — Banka and Banking

ChapitM — 8ur©ou of (no Comptroller of the Currency.
Department of tho Treasury

Part 9 — Fiduciary Powtui of National Banka and
Collective Investment Funda

Sue.
9.1 Definition*.
0.2  Application*.

9.3  (Reserved).

&*  Consolidation or merger of two o- more n&tlonoi
banks.

0$  Adoption of policies and procedures with re-
spect to brokerage placement practices.

96 (Reserved).

9.7  Adrrvnietrttlion of fiduciary powers

9% Books and accounts.

98  Audit 0f truat department.

9.10 Funds awa'tlog Investment or distribution
9.11 investment ol lunds held as fiduciary.

0.12 Self-dealing.

9.13 Custody Of Invewmsntb.

9.14 Deposit ul securities with eiato authorities.

9 15 Compensation of bank

916 Recolverehlp or voluntary liquidation ol bonk.
9 17 Surrendor of fiduciary powers

918 Collective Investment.

919 Forma

9.2C Pagination ol national bank transfer agents
021 Applications for stays of dlecip wary sanctions

922 Applications for review of final disciplinary sanc-
tion*

Ajthorl'.v Sec. 1.78 Btet 66b(12U-3jC-92*A>ndft-S

SHETas IfW L'um~CToSi)

Effective as Of April 5, 1963 at smendsd (nrojgri
December 23. 1082

{9.1 — Osfhktans
For the pjrpoeoe o> thii regulation, the term'

<u)‘Account* means tne truil, estate or othe* ‘iduciary
rdat oneMp whicn n*s been eetebUthed witn a bank.

(p) ‘ Fiduciary* meara a bank undertaking to act alone
or fofofty w<h othsre primarily for the benefit of another
N al matters connootid with Ha undertaking and in-
oiudoc tAjttee. executor, odminliuitor, rta'sl/a’ of

«gupte/y Lawt and ReguWona

slock* and bond*. guardian of setetes, assignee r»-
ceiver. oommittee of *eiat«8 of lunatics, managing
agent and any other similar capacity,

(c) ’Fiduciary powers" means the power to eel in any
fiduciary capacity authorized by the Act of September
26.1067. 769Ut 660.12U.SC 920 Unoer thatAcl,*
national ban* may be authorized to act, when not in
contravention of local law, as trustee, executor, admin,.
Istrator, registrar of stocks and bouda, guardian of
ectatea. aiagnoe. receiver, committee of estates of
lunstics. or in any e’her fidudary capacity which state
banks, trust companies, or other corporations which
came Irto competition witn the natural bark may
exercise under local law.

(d) ‘Fiduciary record*' means aH matters which are
written, transcribed, recorded, received or oihe-wTse
come into possession of a bank and arc nscoseary to
preserve Information concerning the acts and events
relevant to the fiduciary activities of a bank,

(e) ‘Guardian* mean* the guardian or comm ttoo by

whatever nemo employed by local ‘aw. of the naute of
an infant, an Ircompetent Individual, an absent md vid-

ual, or acompetent individual over whose estate a cou-t
has taken Jurisdiction, other than uncet bankruptcy or
maohrency laws:

() ‘Investment authority* mea-re tne reepons'bll ty
conferred by action of law or a provtion of an aopropri-
ate governing Imtrurent to make, select or chongo
investments, revew Invoctment decisions made by
others, or to P'ovide Investment adv;CO Of counsel :0

othiers;

(g9) ‘Local I*w‘ maana the law of the slate or other
jurisdiction governing thu Iduciery relationship.

(h) “‘Manaa’ng agant* means the fiduciary relationship
assumed by a bank upon the creation o' an account
which names tho bank as agent and confers investment
discretion upon the bank.

(0 'Stete bank™ means any bank, trust company, SCV-
ings bonk, o' Other banking Inst'Uor. which snot a
national bsnk and the prWecipoi offtoo of which is oca:#d
inthe District o' Columbia, any itata. commonwca'th.cr
territorial pceoceslon of the United S’atrn;

@ ‘Trust department* means that group or g'oups @
officers and employees of a bunk orflanited under ffu
supervision of ohiccro or employees to whom are des-
ignated by the board ofdIroctors the p*rformance ofthe
fiduciary responsibilities of tho hank, whether or not tho

group or group* are so named,;

(k) ‘Oank* shall .nclude two Of moro banks which ars
membore of tha aame affiliated group with res&ec*. to
any fund established pursuant to 19.18 cf Qils pad ol
which tny of such affiliated banksls ta-atoo. or two cr
more of such affiliated banks are oo-trusiecs.
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ISCFR Z-fldvcten Powm of National Banks

(i) 'Custodian under a Uniform Qlfta lo Minors Act*
means an account oalabiisnod pursuant to a stale 'aw
which Is eubatanialiy similar lo tha Uniform Gits to
Mmcrs Act as published Dy tna Arrwce Law 'nstituto
and with respect to which tna bank operat'ng auch
account haa established to me satisfaction or ths 3ec-
ratary of the Treasury tnat it has duties and réspo"G!blll-
:Imsimilar to duties and respone’bWtiei of a trustee or
guardian

89? — Applications.

A notional o&k dosing to cxcroiao fiduciary powers
jhaH *Im an appticat on with tha Comptroller of the
Curro',cypurBuan;tp 12CFR5.26, but an application to
exercise fiduciary powers by a national bank limited to
(rust pcwers that' be (‘led pursuant to 12 CFR 5 2?

993 — (Reserved).

10.4— Consolidation or mergor of two or more national
banks

Where Iwoormorenetlorol banks consolidate or mefg*,
and any on« of such banks has, prior to ouch consolida-
tion or mcrgor, received a permit from tha Board ol
Govencrsofthe Federal Resewe Systemor the Comp-
troller o< the Cur-ency to exercise fiduciary powers
whicn ia In force at the Hmo of me consolidation or
merger, tne rQhis existing under auch permit pass to
tho rocjitir g bank, and the resulting bank may exoxtse
such fiduciary power* In the Min. manner and to the
same extent as the bank to which auch permit was
originally issued; ond no now application to continua to
exercise such powers is necessary, However. where
me namo or charier numbar of ma resulting bank difers
from tha: ol the bonk to which Vie right to exereiac
fiduciary powers was originally granted. i~order Ihat the
racerda oftho rosuiting oank may ba oompiata ana that
it have convenient evidence of Ks right to exercise
'iduoiary powers, me Comptrollor of tho Currency will
issue a certificate lo thar bank snowing Its right to
exercise mo fiduc'ary power* tharatolore granted to
any ol me national banks participating mtno consolida-
tion o- merger.

J9.5— Adoption ofpoliclw ftndprooodures with respect
to brokerage pincemsnt practices.

Each national ba-k exorcising Investment dlicrodon
(as defined in 12 CPS 12 2(c)) with respect to an
aocount a*clf adopt and lonow written policies ana
Crocedureeinjendfldioeniurethetiti?rolB ragepiacc-
mont p'actices comply with all appliCa Te iawi and
regulations. Among other relevant matters. such written
policies and orocodurei should address where appro-
pritte. (W the selection of pe-sons lo effect securities
transict:ons end the eve jatlon of Iha reasonableness
or any brckuregp commissions paid to such persons
(inc'yOIng the rectors considered in u\*e Cetermfna-
tons). (Il) any acquisition of eeMcea or products, in-
cluding reeearcl services, in return for brokerage
oommisjiono; (lll) Ih# allocation of research or other

M2

Wuctiry Lawt and nwjlMtlonii

services among accounts, including those which did
rot generate commissions to psy for such renea'Ch g>
other services; and (lv) tho need, in appropriate in.
stances, to make daclosures concerning such policies
and procedures to prospective and existing customers.

69.9—(Reserved).

89 7 — Administration of fiduciary power*.

(a)(1) The board Of directors is responsible (or the
proper exexise o' fduciary power# by tho bank An
matters pen'neot thereto, including the determination of
policies, the investment and disposition of property
heid In o fldvclay capacity, and the direction and
review cf the actions ol alt office™, employees, and
committee* uiH'ied by bank :ntho oxoxiee of ite
fiduciary powers, are tha responsibility of the boird. In
discharg ng this responsibility, the board of directors
may assign, by action duly entered In the minutoe, the
administration ol such ofthe bank's fiduciary powor* as
it mey consider proper to assign to sucn directors)
offlcer(s), employees) cr commTttee(s) as It may desig-

nate

(2) Mo fiduciary ecoount ahal: bo accepted without the
prior approval of mo board, or of the rilrector(a). officers),
or committec(o) to whom the board may have desig-
nated Jib performance of that responsibility. A written
record shall be made of such acceptances and of the
relinquishment or closing out of ell fiduciary aocountt.
Upon m» acceptance of anecorxjnt for which the bank
assets shall be made. The board shall also insure that
at leastonce during every calendar yea; thereafter, and
within 15 monthe of the ‘act rovfew, all the assets held in
or lor each fiduciary account, where the bank haa
Investment responsibilities or# reviewed to determine
the advisability of retaining or dlsposirg of such assets

(b) All offccré and employee® taking pa-t In the opera-
tionoftre trust department sha'lbe edeguately bondsd.

(c) Every national bank exercising fiduciary powers
shall designate, employ or retain legal occreel who
shall be readily available to pass upon fiduciary matters
and to advise the bank and >u trust department

(d) The truat depalment may uti'i*o personnel and
fecl'llles of other departments or Uia bank, and ether
departments of me bank may utitie personnel and
facilities of the trust department only to the extent not
prohibited by law. Every national bank exercising fidu-
ciary powers shall adopt written poilc<ee and proce-
dures to ensure that the Pedorai securities lews ere
compiled wimw connection with any decision or recom-
mondsion to purchase or cell any security. Sjch poli-
cies ano procedures, in particular, shall ensure the)
nswnei bank trust depsrtmares shell n<x ww maiorifli
Inside Information In connection with any decision of
recommcndaiton to purchase or sell any security.



»CFFl g— nducftry Pown ofNatiom Berta

B— Books and accounts.

fa) Evary national bank exerciatog fiduciary powers
hail keep itt fiduciary records separate and distinct
mom other records of tha bank. AH fiduciary records
ail oe ao kept and retained for such time as to enable
bank to fumiBh such information or report* with
pact thereto as may be required by tne Comptroller
the Currency. The fiduciary 'ecorda snail contain fui
'o/matiori relative to each account.

record of all pending litigation to which it is a p\riy in
« mact'on witn its oxcrclSO 0* fiduciary pow«f

((c) \@laly for purposes of exam nation by ;ho Comptroi
liar of tha Currency, a national bank than retain the
[records required by this Pad for a period ol 3 years from
ha later of termination ol the fiduciary account reiat’on-
yp towhich the records relate or of litigation rotating to
such account, unless applicable low spedhcaiy pro
crioos a different period

1(D) Fvsry auch national bank shall keep an adguate

|S6 — Audit of trust department.

ar* of the bank, shall at loaet opge during each
jndar year and within 15 month\Jof the 'ast such
Lidft. moke suitable audits of the truat department or
ause suitable audits to be made by auditor* reipon-
tible only to the boardofai‘cctors end at such limaaha i
icadaJn whether tho doporimoni haa been admiri-
[stored In accordance with law, this regulation and
hound fiduciary principle The board of directors may
[efect. in lieu of auch periodic audits, to adopt an
tadnuato continuous audit system. A report ol tiw
[audits and examination required under this section.
Ltogether with the action taken thereon. ahal;be noted in
[ tho mmutee of the board of directors.

i commto#ta of directors, exclusive &any active ofti*

[80.10 — Funds awattirg Investment or distribution.

(s) Funds held by a national bank toa fiduciary capacity
whicn are awaiting Investment or distribution shall not
' be held uninvested or undistributed any longer than la
| reasonable for tha proper management of the account.
Each nationa' berk exercising Tlduclwy powera shall
fcdopt and follow written policies and riurea in.

[tended to ensure that tha maximum Ol return
svaiabe for trusl.yuaiity. ehorMenr laments is
with the re*

*fulrements of tho governing Instrument and local law.
uoh policies and procedures anatt taka Into conadera-
m>0n ad relevant factors, including but not Umiied to the
tnlle'pated return that could be obtained while the otlh
remains uninvested or undistributed, the cost ot invest*
ling such funds, and tha anticipated need for the lunds.

I (b) Funds hold ifl trust by m nsitnngl hank Inpludluf
hnaoagififlikfliQcy”~aeooswei-swilErg.ihvottmnnr or-
flsirlbuUfln may. unless pronibf.sd by the instrument
daifinothrvn” dfuw » m is* twrTttptsated in ihe
LN jmrrAclaiorMvingVorotnay d«parfmanioftha~Si?k.

‘Ebtained upon 'vnds 6o hsld, consist

Fttuo&y Ltwt and Roouition

/ prided that it shall first act c»dc under ootoroi of the
irus: department as collateral security:

Q) Direct obligations of the United States, or othir
obligations fully guaranteed hy tha United Status
aa to principa' and interoat, or

2) Readily marketable securities of ihe classes In
which stats banks oxorc&ing fiduciary powers
are authorized or permitted to inve6t trust funds
under the laws of tha state in which such na-
Hone' bank is locatod; or

?3) Other readily ma-ketable securities that quaitV
aainvestment securities purouant to the Invest*
menl Securities Regulation of lire Compl‘oller
of the Currency. 12 CFR. Chaptor 1, Pari 1.

The securltes so deposited or securities substituted
therefore as colleloral shall at all times bo at least equal
in face value to tha amount of trust funds so depos tod,
but such security shin not be required to the extent that
the funds so deposited are insured by the Federal
Deposit Insurance Corporation. The requirements of
this soction am mot when qualifying assets of the bank
are pledged to secure a deposit In compliance wiih
local law, and no duplicate pledge shell be required in
such case.

$9.11 — Invesimen of funds held as fiduciary

(a) Funds held by a rational bank toa fiduciary capacity
shut be Invested in accordance with the 'nctrumem
establishing the fiduciary relationship and looal ‘aw.
When such instrument doee not specify thecharactarcr
class of Invcotmgtoe to bo mads and doee notvestinthe
bank. Its directors or Ita officers a discretion In the
matter, funds held pursuant to such Instrument shs'i o#
invested In any Irvoatmsnt in which corporate liCuC'Sr*
ies may Invest under local law.

(b) if. under local law. corporate fiduciaries appointed
by « couri are pe'mittod to exorcise a discretion in
investments, or If a national bonk acting as tiduciary
under appointment by a court is vested with a dtacmtior
In Investments by an order of suoh court, funds ol such
accounts may be Invested In Investments which are
psrmirted by local law. Otherwise, a nations! b. nk
acting sb fiduciary undtr appointment by a coun mu.*
make an mvacimeme of funds to such accounts under
an order ot that court. Such orders in either case ohon
ba preserved with the fiduciary records of the bank

(c) The collective Investment of funds reocvedorheto
by a national bank a« fiduciary ¢ governed by 49.10.

(d) Aa a pariof each examination of the truot dopartmont
of anational bank and s provided by the Comptroller t
Handbook for Nation/ Trust Examiners, the Comptrol-
ler ofineCurrency winexamine lhe investments hold oy
such bank aa fiduciary, including the Investment ot
fund* under the provisions ol §9.18, In order to deter-
mine wfwlhar auch investments are Inaccordance with
low. this regulation end sound fiduciary principles

1%5)
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Alaska State Legislature

SENATE

StateCapitol

Official Business
Juneau, AK 99801-1182

Senate Labor & Commerce Committee

SPONSOR STATEMENT
SENATE BILL 355

Competitive Retail Sales For Electric Power

The Legislature sets broad regulatory policy and has never prohibited retail customer choice
of electric service providers. This legislation establishes that in the distribution service
territories of large electric utilities of high density, customer choice must be allowed
without delay.

In other industries that have been exposed to greater competition customers have benefited.
From this experience consumers already know that they want a choice of electric service
providers. Recent poll results indicate overwhelming support of customer choice in
Anchorage. Competition at the wholesale level has already been a huge success, lowering
electric rates in Fairbanks and offsetting costs in southcentral Alaska as well. It is time to
bring these benefits directly to retail consumers.

As drafted, the legislation will apply initially only to Anchorage customers. The two major
electric power providers in Anchorage are Municipal Light and Power (ML&P) and
Chugach Electric Association (CEA). Action now will accelerate the process of providing
benefits to customers and the local Anchorage economy. Experience from this limited
competition will prepare other Alaska utilities to compete and survive when “outside”
utilities enter the Alaska market. If we want to support the local utilities, we need to
unshackle them so they can fight for their survival by learning to compete.

APUC oversight and anti-trust laws will prevent monopolies. The APUC will be able to
designate providers of last resort, sort out whether there are any stranded investments to be
recovered and handle technical issues related to access as they may arise.
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Alaska State Legislature

SENATE

State Capitol
Juneau, AK 99801-1182

Official Business

Senate Labor & Commerce Committee
Memo
TO: Terry Cramer, Legal Counsel

Legislative Research and Legal Services
via fax X 2029 twopag”

FROM: Annette Krcitzer, Aide to/ ,,
Senate Labor & Commerce committee
PH: X 3844

DATE: April 22, 1998

RE: Final CS for SB 355 (L&C)

The Senate Labor & Commerce Committee adopted the attached amendment #1 (page 1,
lines 4-11) and moved the bill from committee as a CS. Please prepare a final CS for SB
355 for delivery to Senator Leman’s office.

Please call me if you have any questions about this amendment. To be clear, there was an
amendment to the amendment on lines 2-3, deleting the words [BEFORE FULL
RETAIL COMPETITION].



AMENDMENT * 7

OFFERED IN THE SENATE BY SENATOR LEMAN

TO: SB 355

Page I, Lines 4-11:
Delete all material and insert:

“(g) To facilitate the establishment of pilot program”~bcfore full retail
competition”elecrric utilities, power marketers, resellers and aggregators may request the
commission to issue orders necessary to enable the providing entity the use of the
transmission and distribution facilities of a certificated electric utility for the provision of
retail electric service if the electric utility has more than 30 customers for each mile of
distribution line. The commission shall issue the orders requested within 30 days after
receiving the request. A request under this subsection may include a request for interim
refundable tariffs for distribution access services.



FISCAL NOTE

STATE OF ALASKA BILL NO. CS SB 355 (L&C)
1998 LEGISLATIVE SESSION
Revision Date (Note if correction) L Dept. Affected Commerce
Title Provision of electric service '‘BRU APUC
Component APUC

Sponsor S. Labor & Commerce
Requester (S) JuD Component Serial No. 364
Expenditures/Revenues (Thousands of Dolldrs)
OPERATING EXPENDITURES FY 99 FY0O FY 0L FY 02 FY 03 FY 04
Personal Services 62.3 62.3 62.3 62.3 62.3 623
Travel 05 05 05 05 05 05
Contractual 212 21.2 212 212 212 21.2
Supplies 09 09 09 09 09 09
Equipment 0.2 02 02 02 02 02
Land & Structures 00 00 00 00 00 00
Grants & Claims 0.0 00 00 00 00 00
Miscellaneous 00 00 00 00 0.0 00

“OTAL OPERATING 851 851 8.1 8.1 85.1 851 |
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) 851 | 851 | 851 851 | 85.1 851 |
FUND SOURCE (Thousands of Dollars) i
1002 Federal Receipts
1003 GF Match
1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health
Other (Specify Type) 851 851 851 8.1 8.1 8.1
TOTAL 85.1 8.1 85.1 8.1 85.1 %1

Estimate of any current year (FY98) cost:

POSITIONS

Full-time 1 1 1
Part-time

Temporary

ANALYSIS:  (attach a separate page rf necessary)

This bill would require the Commission to issue orders within 30 days of a request by an electric utility,
power marketer, reseller or aggregators to use the transmission and distribution facilities of a certificated
electric utility to provide retail electric service. The 30-day turnaround would require the Commission to
waive the 30-day statutory notice period required by AS 42.05.411. A Utility Finance Analyst Il, Range
19 would be required to analyze these filings, along with the follow-up analysis of whether the interim

rates were just and reasonable.

It is unclear from the language of the bill whether the Commission retains the authority to approve or
disapprove these requests within 30 days, or whether they are required to be approved. Both
interpretations were expressed at the April 21,1998 hearing on the bill.

Prepared by Robert A. Lohr Phone  276-6222
Division Alaska Public Utiltie;> Commissjiorp/ Date  4/29/98
Approved by Commissioner Date
Agency

PREPARER' tdVIDE ALL DISTRIBUTION COPIES TO GOVERNOR™S LEGISLATIVE OFFICE

For further distnbution informtlon, call the Governor's Legislative Office

Rev99) Binlamx30B Page 1of 1



FISCAL NOTE

STATE OF ALASKA
1998 LEGISLATIVE SESSION

BILL NO. SB 355

Revision Date (Note if correction) Dept. Affected Commerce
Title Provision of electric service 'BRU APUC
Component APUC
Sponsor S. Labor & Commerce
Requester S. Labor & Commerce Component Serial No. 364

Expenditures/Revenues

(Thousands of Dollars)

[N N

OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04

Personal Services 791 791 791 791 791 791

Travel 06 0.6 06 06 06 06

Contractual 270 270 270 270 270 270

Supplies 11 11 11 11 11 11

Equipment 02 02 02 0Z 02 02

Land & Structures 00 00 00 00 00 00

Grants &Claims 00 00 0C 00 00 00

Miscellaneous 00 00 00 00 00 00
TOTAL OPERATING 1080 1080 1080 1080 1080 1080

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 1080 1080 1080 1080 | 1080 1080

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type) 1080 1080 1080 1080 1080 1080

TOTAL 1080 1080 1080 1080 1080 1080

Estimate of any current year (FY98) cost:

POSITIONS

Full-time 1 1 1 1 1

Part-time 1 1 1 1 1

Temporary .

ANALYSIS:  (Attach a separate page if necessary)

This bill would require the Commission to issue orders within 10 days of a reqgjest by a certificated
electric utility. There is no precedent for expecting decisions this quickly. Even in competitive markets

such as long distance telecommunications, the deadline for action on a utility filing is 30 days, and the
Commission has the option to reject the application if it is incomplete, or to suspend the filing for further
investigation. The ten-day turnaround would not allow for public notice of the fillings required by AS
42.05.411.

A Utility Finance Analyst Il. Range 19 and part-time Administrative Clerk (Range 8) would be
required to handle the fast turnaround required for these filings, along with the follow-up analysis of
whether the interim rates were just and reasonable. The Commission would be required to schedule
special meetings to handle these filings, because regularly scheduled meetings would not meet the

statutory deadline.

Division Alaska Public Utilities Commission Date  4/20/38
Approved by Commissioner Date
Agency

PREPARER ~ PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distnhutlon information, call Ihe Governor's Legislative Office
Page of
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LOCATION:GLENNALLEN
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SB 355 VERIC YOULD TESTIFY

SB 355 \$ARY ANN PEASE TESTIEY



COMMITTEE: Subject ofmeeting:

SENATE LABOR AND COMMERCE SB 355 - COMPETITIVE RETAIL SALES ELEC.
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