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A p r i l  4,1998

The Honorable Representative Alan Austerman 
Alaska State Legislature 
Room 434
State Capitol (MS 3100)
Juneau AK 99801-1182

Dear Representative Austerman:

M y name is Tom Meade, and I work for a local phone company that serves about 5000 lines in 21 
villages from Little Diomede to Ft. Yukon, Galena to Dutch Harbor. GCI wants to compete with us to 
provide local phone service. Well, not in Little Diomede or F t Yukon, they couldn’t make any money 
there. Maybe in Dutch Harbor though (which subsidizes Ft. Yukon.)
Anyway, I  thought scare of the arguments GCI has used to support H.B. 416 was what our attorneys 
would call “disingenuous,” and we have ratepayers who would be seriously harmed by local 
competition. I  strongly urge you to vote against H .B . 416.

Local Rates
I ’d like to start by talking about Local rates. Like most local exchange carriers (LECs), our rates are 

“geographically averaged.” That is, a customer in Cold Bay pays the same as a customer in Dutch 
Harbor, even though it costs more to serve Cold Bay. How can we do that? The customer in Dutch 
Harbor subsidizes the customer in Cold Bay. Unless you introduce competition in Dutch Harbor. If  
that happens, rates w ill go down in Dutch, and up in Cold Bay.

Whether a residential user in Cold Bay should pay $45 per month so a business customer in Dutch 
Harbor can pay $20 is a policy call. Fortunately, Congress already mode the call in favor of 
comparable rural and urban rates. The “benefits o f competition” in urban areas wouldn’t do much to 
calm down subscribers in the bush if  their rates skyrocket Remember, competition doesn’t reduce 
cost, it  simply drives price toward cost, and costs in the bush are unavoidably high.

R ural Areas
G C I's b ill would require competition for all companies with more than 1500 lines. I ’ll discus why 
that conflicts with the 1996 Telecommunications Act later. Let’s start with what it means first. It 
means that competition would be automatically approved for 99.3% of the lines in the state. Why stop 
at 1500? Because there aren’t many cherries left to pick among the remaining 2700 lines scattered 
over 30 villages.

What did Congress determine “rural” was? They said 50,000 lines or less. Sure they live in a city of 
1,000,000. But you only see one airline “competing” in the Juneau market, so maybe Congress wasn’t 
too far off.

Examples o f Competition in RnreJ Markets
Speaking o f airline “competition,” is anybody really happy about the effect airline deregulation and 
“competition'1 bad in rural areas? Airline deregulation is a good example of competition’s effect on
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rural markets. Do you have a wide variety of choices? Are rural rates comparable to urban rates? Do 
you like the service on bush routes? Do "you have any recourse if  you don’t like it?

So deregulation led to an unregulated monopoly. Is that in the public interest?

R ural Exemptions
Congress also recognized that competition in rural areas could undermine affordable local service. It 
specifically exempted rural LECs from die requirement to allow competition through unbundling 
networks. And Congress required the state commissions to rule on a case-by-case basis whether it 
would be appropriate to remove the rural exemption. It appears that the proposed legislation is in 
direct conflict with the Telecommunications Act of 1996.

What benefits would bush subscribers get from a “choice” o f earners? New services? LECs have been 
providing new services, and have state of the art network, but they can’t g it the services through the 
toll carriers, including GCI! And Lf the portion o f the b ill requiring “unbundling” passes, the customer 
w ill still be using the same LEC facilities!

“Unbundling”
The b ill requires that LECs “unbundle” their networks. Unbundling means letting a competitor rent 
pieces o f its network. GCI claims it has to have unbundling to compete. I f  that’s true, isn’t that an 
admission that GCI can’t provide the service as inexpensively as the LEC? Doesn’t it also mean that 
LEC facilities are already capable o f transmitting the best service GCI has to offer?

If  the airline industry had to unbundle, you’d have Delta, United, and Alaska Airlines selling seats on 
die same plane, with three sets of carts in ne isle. It doesn’t make much sense in the telephone 
industry, either, at least not in rural Alaska.

The Information Age
A typical dial-up voice grade phone line in our service area w ill allow data transmission at speeds 
between 26.4 kbps and 33.6 kbps. The maximum speed you can expect from a toll carrier serving the 
bush is 14.4 kbps. GCI and AT&T have committed themselves to technologies that w ill continue to 
restrict data transmission speeds to the bush for years to come. GCI is trying to blame die LEC for its 
own inferior service, then use “poor service” as an excuse to cmct the local market. It reminds me of 
the auto glass shop owner who was throwing bricks o ff the over-pass to drum up business - he finally 
got caught when he hit a driver. Which reminds me o f GCI’s exploding earth station next to the 
Sfmngnak school. The explosion shows why any public interest determination should be left to the 
APUC.

Since GCI’s toll facilities are the ru qoi impediment to good service in the bush, rhetoric that 
competition w ill improve information technology is more than a little suspicious.

ToD Competition
GCI claims its entry into the toll market drove down toll rates. It did, but not by creating efficiencies. 
Instead, toll competition reduced the subsidies that toll carriers paid to LECs to keep local rates down. 
Toll rates went down, but local rates went up in most markets as subsidies that held down local rates 
were reduced or eliminated.



GCI claims that competition in Anchorage has already driven prices down. If  you look closely, GCI 
undercut A TU’s basic rate by S.25, and raised Cable TV  rates $2.00 to cover it. Yes, they operate 
cable TV  as an unregulated monopoly. Since GCI insists that its new $200 million fiber optic 
submarine cable is part of a “private network,” not subject to regulation or resale requirements, it’s 
unlikely it w ill unbundle its cable TV  network to allow competition in the cable TV industry.

I f  you truly believe GCI’s arguments that competition always benefits the consumer, require GCI to 
unbundle its cable TV network on the same terms it wants from the LECs for their telephone networks. 
See i f  GCI thinks its cable TV customers should have a choice, too.

The APUC
The APUC’s responsibility is to protect the public interest GCI’s job is to protect G CI’s 
shareholder’s interests. A  recent $1 increase in stock price enriched the top 5 GCI officers by 
$1,450,000 in stock options alone! It ’s not a criticism, that’s why they’re in business. But it highlights 
the difference between self-interest and the public interest. H.B. 416*5 fate won’t have any financial 
impact on anyone at the APUC, so the APUC may be a little more impartial in judging where 
competition is in the public interest, not GCI’s interest.

The APUC has set a course toward regulations that w ill bring Alaska into full compliance with the 
Teleom Act. A t the APUC hearings on April 2 &  3, GCI supported the priorities and schedulc: and 
agreed to work with the Commission and the rest o f the industry to implement these regulations in a 
timely manner. It ’s difficult to understand what legitimate need GCI could have for H.B. 416.

I  apologize for the length o f this letter, but our company’s resources are too limited for me to meet with 
you in person. Please feel free to contact me at (907) 349-2400 for any further information or 
clarification. Thanks for your consideration and patience.

Sincerely,

Tom Meade 
P.O. Box 112473 
Anchorage AX 99511
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Official Business

Alaska State Legislature
SENATE

State Capi tol  
Jun eau ,  AK 99801-1182

Senate Labor & Commerce Committee

Memo

TO: Terry Cramer, Legal Counsel
Legislative Legal and Research Services 
via fax: X 2029 this page only

FROM: Annette Kreitzer, Aide to
Senate Labor & Commerce Co 
PH: X 3844

DATE: April 8, 1998

RE: FINAL CS SB349 (L&C) - Passed 4/7/98 from L&C

Please deliver a final L&C Committee Substitute for SB 349: Unemployment Exempt 
Amateur Sports Official to Capitol Room 115 with the following change:

Include Amendment )-LS 1709VE. 1 by Cramer dated 4/3/98.

The Senate L&C Committee moved this bill from committee yesterday. There were no 
other changes. Call if you have questions.



A M E N D M E N T

0-LS1709\E.l
Cramer
4/3/98

' I / '

OFFERED IN THE SENATE ^

TO: SB 349

1 Page I, line 6, following "of1:

2 Insert 'the state, including the University of Alaska, a political subdivision of the

3 state, or"

4 Page 1, line 8, following "the":

5 Insert "state, political subdivision, or"

-1-



1 (a)(1) Section 3306(c) of Title 26, Unitsd States Code, is amended by adding the

2  following new paragraph:

3 ’“(22) services performed in the employ of a State, or any political subdivision
9

f
4 thereof, or any organization exempt.from income tax under section 501(a) in an

5 officiating capacity at amateur sporting events for which such Stale, political subdivision,

6 err organization agrees to provide such officiating/.

7 (2) Paragraph (2) shall be effective for such services performed after December 31, 1998. -
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Sen. T im  K e lly , C h a irm a n  

Anchorage

Sen. Loren Leman, V ice-C hair

Anchorage

Sen. Robin Taylor

W rangell

Sen. John Torgerson 

K a s ilo f

Sen. Jim  Duncan 

Juneau

Official Business

Senate Rules C om m ittee

State Capito l 
Juneau. A K  94801-! 182 

(907)465-3822 
F ax:(907)465-3756  

1-800-770-3822 
(JA N U A R Y  - M A Y ) 

IN TE R N E T : /.http..' www.state.ak.us

716 West 4th. Suite 400 
Anchorage, A K  99501 

(907)W258-S1S0 
Fax: (907) 258-4524

SPONSOR STATEMENT /  SECTIONAL
SB 349 - U nem p loym e n t E xem ption  For A m ateur S ports  O ffic ia ls

SB 349 w ou ld  exe m p t A la s k a ’s a m a te u r spo rts  o ffic ia ls  from  
u n em p lo ym e n t tax  lia b ilit ie s . It w ou ld  no t re lieve  them  from  in ­
com e tax  liab ility . Th is  m easure  is p red ica ted  upon the  success fu l 
passage  of co rresp ond ing  federa l language , now  being pursued by 
S en a to r Ted S tevens.

R ecrea tiona l, n o np ro fe ss iona l spo rts  are a large and expand ing  
co m p on e n t o f ou r s ta te ’s a th le tic  and soc ia l life, and the role of 
a m a te u r spo rts  o ffic ia ls  is v ita l to the  con tinu a tio n  and d e v e lo p ­
m en t o f tha t se g m en t of ac tiv ity . T he  essen tia l ch a ra c te r of th is  
avoca tio n  w ill be a d ve rse ly  im pacted  if tax p ressures  on m odest 
s tip e nd s  is no t re lieved . M ost a m a te u r o ffic ia ls  p rov ide  th e ir own 
tra n s p o rta tio n , u n ifo rm s , p ro te c tive  gear, and o th e r cos ts , w ith o u t 
re im b u rs e m e n t from  those  n o n -p ro fit o rg a n iza tio n s  and re c re a tio n a l 
un its  o f loca l g o ve rn m e n t w h ich  h ire  them .

Further, w ith o u t the  m odest re lie f p rov ided  by SB  349, we m ay 
like ly  see  a dec lin e  in the a v a ila b ility  o f qua lified  a m a te u r spo rts  
o ffic ia ls  as they  p ick up o the r w ork , o r w orse , fo rce  increases in 
cos ts  to  the m any n o n -p ro fit o rg a n iza tio n s  w hich spo nso r a m a te u r 
spo rting  events. Th is  increase  in cos ts  m ay lead to unavo idab le  
p ro g ra m  re d u c tio n s .

The A laska  Leg is la tu re  once exem pted  am a teu r sports  
o ff ic ia ls  from  e m p lo ym e n t ta x  lia b ilit ie s , h ow e ve r the  e xe m p tio n  
w as lifted  a ye a r la te r unde r th re a t o f los ing  federa l funds a t the 
D epa rtm en t o f Labor. Federa l law  d id  not co rrespond ing ly  p rov ide  
fo r the  exe m ptio n .

http://www.state.ak.us


SECTION 1 - adds a m a te u r spo rts  o ffic ia ls  to the  lis t o f those 
o c c u p a tio n s  exem pted  from  u n e m p lo ym e n t lia b ility  unde r 
AS  2 3 .2 0 .5 26 (a ).

SECTION 2 - s ince  the exact e ffec tive  date is not known at th is 
tim e , th is  re fe re n ce  s ta tes  th a t SB 349 ap p lies  o o ffic ia tin g  
se rv ic e s  p e rfo rm e d  a fte r e ith e r p o ss ib le  e ffe c tive  da te .

SECTION 3 - is the cond ition a l language  tha t p rov ides fo r SB 349 
ta k in g  e ffe c t on ly  upon the passage  o f co rrespond ing  federa l law. 
S e n a to r Ted  S tevens is cu rre n tly  w ork ing  fo r passage o f fede ra l 
langu age  th is  year.

SECTION 4  - is the e ffe c tive  da te , ind ica ting  th a t the p ro v is io n s  
o f SB 349 ap p ly  w hen eve r the fede ra l law  takes effect, and th a t 
can  be one o f the tw o ide n tifie d  p o s ib ilitie s .

S ena te  B ill 349 is suppo rted  by the Farthest North U m pires 
A ssn ., the A laska  Schoo l A c tiv itie s  A ssn., and the A nchorage 
S po rts  A ssn. It is not opposed by the AFL-C IO . The bill carries 
a ze ro  fisca l note . For in fo rm a tion , con tac t T im  B en in tend i at 
4 6 5 -3 7 7 0 .
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09521-0304

To: Senator Loren Tximan
Senate Labor & Commerce Chairman

From: Dob Wulker, President,
AASITA

Suhj: A m ateur Sports Officials

Dear Senator Leman

Aprii 1, 1998

On the advice of my fellow colleagues I ’m writing you in the hope that you wall support n 
piece of legislation in Die Senate (SB 349) that will save all amateur sports officials here 
in Alaska and all amateur sports as well. Tn 1989 a bill sponsored by Kcp Teriy Martin  
was passed by the legislature (HB 147) recognizing amateur sports officials as 
independent contractors. This same law was promptly repealed in 1990 due to conflict 
with U.S. Dept of Labor law and the potential loss of millions of dollars in federal 
matching funds for unemployment insurance benefits. However no one bothered to tell 
the amateur sporting community of this minor little change. In  1994 we came under 
scrutiny for Workmen's Compensation requirements, not realising all the while we were 
no longer covered by TTB 147. Wc were successlhl in getting AS23.30.230(a) made into 
law in 1994 exempting us from Workmen’s Comp.

What happened next was predictable. We along with all other amateur sports officials 
were told by our various non-profit officials groups that we were independent contractors 
and our taxes were our responsibility and were not entitled to unemployment, or work 
comp benefits either. This relationship had gone th *‘ way for almost Ion years until last 
summer in Fairbanks when a amateur umpire new to Alaska filed for unemployment at 
the end of the season based on perceived policy from their homo slate. Alaska Dept of 
Labor completed an investigation and based on the ŷrrent low found Farthest North 
Umpires Associalion liable for the benefits, We nil became painfully aware that wc wore 
not exempted by stale luw and that we could also be liable la the IKS for the same 
reasons.

Where are we now? Farthest North Umpires case is under appeal with the Alaska Dept, 
of Labor. Senator Ted Stevens is introducing legislation that would exempt us from the 
Federal Unemployment Tax Act (FUTA) and the jurisdiction of the U.S. Dept of Labor. 
We hove asked Representative Norm Rokeberg tn introduce a bill in the House usking 
that state law be changed to match any new change tn federal law.

Po«t-ir Fax Nolo 7671
To f  */< *!. rro"  A A  S cM
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W hat are tho potential consequences of failure? This could very woll fold amateur sports 
at all levels. High school, recreational yon name it. That is why legislation was 
introduced in  1080. We that officiate amateur sports are not here for the money. We are 
here because we love the game and the people that piny them, most of us are “old” 
players ourselves. Wo all have regular full time jobs; we all receive 1090’s for our game 
fees and pay the taxes on the money were receive. An average softball umpire mokes 
$15.00 a game, then take administrative fees and that drops it to about $13.00. Almost 
all the money we earn is used to buy uniforms go to officiating clinics and pay for travel. 
Tf the various associations have to take on the expense of unemployment, work comp, the 
IRS and the costs of that administration, game fees will drop to the point where amateur 
officials w ill have to pay to cnll games. I f  these cost rise, as significantly as they appear, 
sporls officials will just not be found or the user groups, those same amale.ur athletes or 
their parents will he paying even higher costs to have officials to call their games. Either 
of these situations could severely impact all Alaska amateur athletic programs.

I t  is my hope to speak with you on this matter during the Labor & Commerce Committee 
hearing on April 7,1998. Mease call if you have any questions or i f  I  enn help in any way 
possible.

Sincerely

Boh Walker, [‘resident 
AASUA, 694-1)7 H

P .  0 2
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A p r i l  1, 1 9 9 0

S e n .  L o r e n  L e m a n
C h a i r m a n ,  S e n a t e  L a b o r  & C o m m e rc e  C o m m i t t e e  
J u n e a u ,  A l a s k a

R e :  S e n a t e  B i l l  3 4 9

D e a r  S e n a t o r  L e m a n ,

I  e n c o u r a g e  y o u r  h e l p  i n  p a a a i n g  t h i s  v e r y  i m p o r t a n t  b i l l  a s  
i t  w i l l  e f f e c t  t h o u s a n d s  o f  a t h l e t e s  s t a t e  w i d e .

SB 3 4 9  p e r t a i n s  t o  U n e m p l o y m e n t  I n s u r a n c e  f o r  A m a t e u r  S p o r t s  
O f f i c i a l s .  W hen  we a d d  s t i p u l a t i o n s  o n t o  o f f i c i a l s  f o r  e m p l o y m e n t ,  
we l o s e  o f f i c i a l s  f r o m  t h e  r a n k s .  I f  we h a v e  n o  o f f i c i a l s ,  we w i l l  
n o t  h a v e  l e g a l  g a m e s  f o r  o u r  t e a m s  t o  p l a y .

We t h e n  l o s e  t e a m s  f r o m  o u r  l e a g u e s  a n d  p l a y e r s  f r o m  a l l  
s p o r t s .  W i t h  n o t h i n g  t o  d o ,  i d o l  m i n d s  f i n d  o t h e r  t h i n g s  t o  o c c u p y  
t h e i r  t i m e .

R e c r e a t i o n a l  s p o r t s  a r e  a  n e c e s s i t y  f o r  a  c o m m u n i t y  t o  
s u r v i v e .  N o t  o n l y  l a r g e  c i t i e s  b u t  r u r a l  c o m m u n i t i e s  a s  w e l l .  
P e o p l e  h a v e  p l a y e d  s p o r t s  f o r  t h o u s a n d s  o f  y e a r s  a n d  h a v e  h a d  
o f f i c i a l s  c a l l i n g  t h e i r  g a m e s .

T h a r jk  y o u / y f o r  y o u r  t i m e  a n d  h e l p  i n  t h i s  m a t t e r ,

RAG* RTS ASSOCIATION

e n t  S d i b e r t
o f t b a l l / B a s k e t b a l l  D i r e c t o r

P.O. SOX #2f0«, ANCHORAGE. ALASKA BdBOB-210S, 27B-15S4



Author: jwatson@mosquitonet.com (Jerry S. Watson) at CC2MHS1
Date: 4/1/98 4:23 PM
Priority: Normal
TO: Senator Loren Leman at LAA_SLEM 
Subject: House B ill #349 
Senator Leman:

As president of Farthest North Umpires Association in Fairbanks, I ask 
for your support of House B ill # 349. The issue here is  unemployment 
compensation being paid by part time amateur sports o ffic ia ls . We a ll have 
real jobs, and participate as o ffic ia ls  simply for the love of the game. Yes 
we are compensated for our time, but i f  you consider the expenses of 
uniforms, travel, a ff ilia te  membership and numerous others, we really do not 
make much money. We a ll claim the income on schedule C on our federal tax 
returns as we should. But i f  we now have to start witholding unemployment 
compensation and who knows what else, things become much more d ifficu lt.

We have a d ifficu lt time recruiting new o ffic ia ls, and this issue will 
make that job much more d ifficu lt. If we cannot recruit a sufficent number
of o ffic ia ls , then this becomes a quality of l if e  issue. Many of our
contracts involve youth sports, and it  simply is  not acceptable to make our 
youth suffer because of a lack of sports o ffic ia ls .

Our Fairbanks association is  simply the tip of the iceburg. If we are
held liable by the State Department of Labor, then they intend to go after
a ll sports o ffic ia ls  organizations in the state.

Again I ask for your support on House Bill # 349.
Thank you for your time.

Sincerely,
Jerry S. Watson 
President,

Farthest North Officials Assn.

mailto:jwatson@mosquitonet.com
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ALASKA SCHOOL ACTIVITIES ASSOCIATION

April 3,1998

Senator Loren Leman 
Alaska State Legislature 
Juneau, Alaska 
Fax (907) 465-3810

Dear Senator Leman:

A situation is developing that you should be aware of.

Alaska currently has hundreds of amateur sports officials that provide officiating services for 
school, club and community teams throughout the state. Alaska School Activities Association 
(ASAA) registers more than 800 sports officials annually so that they may officiate high school 
intcrscholastic contests. There are other governing bodies whose affiliates within Alaska serve a 
similar function.

Traditionally, amateur sports officials receive small stipends for each game that they officiate. To 
the best of my knowledge, nearly every official holds down a fiill-time job not related to officiating 
and does not depend on this stipend as his or her sole source of income.

In the more populous areas of the state, amateur sports officials have formed loose-knit 
"associations" to handle the scheduling of game assignments. In the less populated areas, schools 
seek out officials and pay them to officiate interscholastic contests.

A recent case before the /Alaska Department of Labor could jeopardize the future of amateur sports 
officiating throughout the entire state. If these officials are determined to be employees of their 
"associations" or of the schools that hire them to officiate their contests, then the officials would be 
eligible for unemployment compensation when the particular sports season concludes. Such a 
determination would subject the officials "associations" and schools to the additional expenses 
required of an employer.

Please introduce legislation that will classify amateur sports officials as 'independent contractors," 
not eligible for unemployment compensation.

Please feel free to call me at 563-3723 at your convenience if I may further clarify this matte..

Respectfully,

Gary Mattlrews 
Executive Director

4120 Laurol Street, Suite 102 • Anchorage, AK 99508 • Phone: (907) 563-3723 •  Fax: (907) 561-0720
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G u y  W « T < ? n ,  P a s t  P r e s i d e n t  

J u n e a u - D o u g l a s  O f f i c i a l s  A s s o c i a t i o n  

4362  T a k u  B l v d .

J u n e a u ,  A J C  99801

A p r i l  3 ,1 9 9 8

T h e  H o n o r a b l e  L O r e n  L e m a n

A l a s k a  S t a t e  S e n a t o r ,  D i s t r i c t  G

C h a i r ,  S e n a t e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

S t a t e  C a p i t o l

J u n e a u ,  A K  99801-1182

D e a r  S e n a t o r  L e m a n :

I  w o u l d  l i k e  t o  e x p r e s s  m y  a p p r e c i a t i o n  f o r  y o u r  p r o m p t  s c h e d u l i n g  o f  S e n a t e  B i l l  3 4 9 ,

" A n  A c t  e x e m p t i n g  s e r v i c e s  o f  c e r t a i n  s p o r t s  o f f i o i a l s  a t  a m a t e u r  s p o r t i n g  e v e n t s  f r o m  

c o v e r a g e  u n d e r  t h e  A l a s k a  E m p l o y m e n t  S e c u r i t y  A o t . "  I  w o u l d  u r g e  t h e  c o m m i t t e e  t o  

w o r k  t o w a r d s  a d v a n c i n g  t h e  l e g i s l a t i o n  a a  s o o n  a a  p o s s i b l e .

S e n a t e  B i l l  349  r e p r e s e n t s  a n  o p p o r t u n i t y  f o r  t h e  L e g i s l a t u r e  t o  d e m o n s t r a t e  i t s  c o n t i n u e d  

s u p p o r t  f o r  a m a t e u r  a t h l e t i c s  I n  A l a s k a ,  a n d  d o  s o  a t  n o  r e a l  a d d i t i o n a l  c o s t  t o  t h e  c i t i z e n s  

o f  t h e  s t a t e .

M a n y  t h i n g s  a r e  n e e d e d  t o  p r o v i d e  a d e q u a t e  a m a t e u r  a t h l e t i c  p r o g r a m s  f o r  t h e  p e o p l e  o f  

t h e  s t a t e .  O n e  o f  t h e s e  t h i n g s  i s  o f f i c i a l s .  W h i l e  o n e  m i g h t  b e  i n c l i n e d  t o  b e r a t e  t h e  

o f f i c i a l s  f o r  e v e r y  j u d g m e n t  c a l l  w h i c h  g o e s  t h e  o t h e r  w a y ,  I  a m  c e r t a i n  t h a t  e v e r y b o d y  

u n d e r s t a n d s  t h a t  t h e  o f f i c i a l s  a r e  a  c r i t i c a l  p a r t  o f  a n y  s p o r t i n g  c o n t e s t .

F o r t u n a t e l y  f o r  a m a t e u r  s p o r t s  i n  A l a s k a  t h e r e  a r e  p e o p l e  w i l l i n g  t o  s e r v e  a s  s p o r t s  

o f f i o i a l s .  M o s t ,  i f  r  t  a l l ,  s e r v e  i n  t h i s  c a p a c i t y  b e c a u s e  t h e y  e n j o y  p a r t i c i p a t i n g  i n  

a t h l e t i c s ,  a l b e i t  i n  a n  u n u s u a l  f i t f h i o n .  M a n y  r e c e i v e  a  s m a l l  a m o u n t  o f  c o m p e n s a t i o n  f o r  

t h e i r  e f f o r t s ,  b u t  n e v e r  e n o u g h  t o  e v e n  r e m o t e l y  c o n s i d e r i n g  m a k i n g  a  l i v i n g  o u t  o f  

o f f i c i a t i n g .  T h e  v e r y  f e w  w h o  e n t e r  o f f i c i a t i n g  f o r  t h o  m o n e y  r a p i d l y  d i s c o v e r  t h a t  t h e  

r e l a t i v e l y  s m a l l  a m o u n t s  r e c e i v e d  c o u l d  e a s i l y  b e  e x c e e d e d  w o r k i n g  I n  a l m o s t  a n y  o t h e r  

e n d e a v o r .  H o w e v e r ,  t h i s  i s  n o t  t o  s a y  t h a t  t h e  m o n e y  p a i d  t o  o f f i c i a l s  p l a y s  n o  r o l e  

w h a t s o e v e r  I n  t h e  d e c i s i o n  t o  c o n t i n u e  o f f i c i a t i n g ,  T h i s  m o n e y  h e l p s  p a y  f o r  s p e c i a l  

u n i f o r m s ,  v e h i c l e  e x p e n s e s ,  a n d  a n  o c c a s i o n a l  o f f e r i n g  t o  t h o  " o f f i c i a t i n g  w l d o w ( e r ) "  w h o  

h a s  t o l e r a t e d  t h e  o f f i c i a l  b e i n g  a w a y  f o r  h o u r s  a t  a  t i m e ,  e n g a g i n g  i n  a n  a c t i v i t y  w h i c h  

w o u l d  s e e m  t o  p r o v i d e  s o  l i t t l e  r e w a r d  t o  t h o s e  o u t r i d e  t h e  o f f i c i a t i n g  c o m m u n i t y .

U n f o r t u n a t e l y ,  c u r r e n t  i n t e r p r e t a t i o n s  o f  t h e  S t a t e  a n d  F e d e r a l  E m p l o y m e n t  S e c u r i t y  l a w s  

w i l l  w o r k  t o  r e d u c e  t h e  s m a l l  a m o u n t  o f  c o m p e n s a t i o n  e v e n  f u r t h e r ,  a n d  d o  s o  w i t h o u t  

p r o v i d i n g  a n y  r e a l  b e n e f i t  t o  a n y o n e .  I t  h a s  b e e n  d e t e r m i n e d  t h a t  a m a t e u r  s p o r t s  o f f i c i a l s  

f a l l  u n d e r  t h o  p r o v i s i o n s  o f  t h e  E m p l o y m e n t  S e c u r i t y  ( U n e m p l o y m e n t  I n s u r a n c e )

p r o g r a m s .  T h i s  I s  d e s p i t o  t h e  f a c t ,  t h a t  v e r y  f e w ,  i f  a n y ,  a m a t e u r  s p o r t s  o f f i c i a l s  e n g a g e  I n  

o f f i c i a t i n g  a s  t h e i r  o n l y  ( o r  e v e n  m o s t  s i g n i f i c a n t )  f o r m  o f  e m p l o y m e n t .

l e g i s l a t u r e  l i a s  a c t e d  o o  t h i s  m a t t e r  i n  t h e  p a s t .  I n  1989 ,  C h a p t e r  100 ,  S e o t l o n  26  o f  

t h e  S e s s i o n  L a w s  o f  A J a s k a  e x e m p t e d  a m a t e u r  s p o r t s  o f f i c i a l s  f r o m  t h e s e  l a w s .



m s  L e g i s l a t u r e  m s  a c t e d  e n  t h i s  m a t t e r  i n  t h e  p a s t .  I n  1989 ,  C h a p t e r  100 ,  S e c t i o n  2 6  o f  

t h e  S e s s i o n  L a w s  o f  A l a s k a  e x e m p t e d  a m a t e u r  s p o r t s  o f f i o i a l s  f r o m  t h e s e  l a w s .  

U n f o r t u n a t e l y ,  t h e  F e d e r a l  G o v e r n m e n t  w a s  n o t  a s  w i l l i n g  t o  c o n s i d e r  t h e  n e e d s  o f  

a m a t e u r  s p o r t s  o f f i c i a l s ,  a n d  t h e  L e g i s l a t u r e  w a s  f o r c e d  t o  r e s c i n d  t h i s  e x e m p t i o n  I n  1990 .  

T h e r e  i s  n o w  h o p e  t h a t ,  w i t h  t h e  e f f o r t s  o f  t h e  A l a s k a  d e l e g a t i o n  i n  C o n g r e s s  a n d  o t h e r s ,  

t h e  F e d e r a l  G o v e r n m e n t  m a y  p e r m i t  t h i s  ‘e x e m p t i o n .  H o w e v e r ,  e v e n  w i t h  c o n g r e s s i o n a l  

a c t i o n ,  r e  i m p l e m e n t i n g  t h i s  e x e m p t i o n  w i l l  r e q u i r e  a c t i o n  b y  t h e  L e g i s l a t u r e .  S B  349 
p r o v i d e s  t h i s  a c t i o n .  S B  3 4 9  h a s  a l s o  b e e n  c a r o f i i l l y  d r a f t e d  t o  n o t  l e a v e  t h e  s t a t e  I n  n o n -  

c o m p l i a n c e  w i t h  f e d e r a l  l a w  i f  t h e  n e e d e d  c o n g r e s s i o n a l  a c t i o n  i s  n o t  f o r t h c o m i n g .

C o n s i d e r i n g  t h e  c o s t s  o f f i c i a l s  ( a n d  i n d i r e c t l y  t h o s e  o p e r a t i n g  a m a t e u r  s p o r t  p r o g r a m s )  

w o u l d  i n c u r  b e i n g  a p a r t  o f  t h e  E m p l o y m e n t  S e c u r i t y  p r o g r a m ,  t h e  b e n e f i t s  t o  b e  r e c e i v e d  

f r o m  t h e  p r o g r a m  o r e  v e r y  i n s i g n i f i c a n t .  F i r s t ,  s i n c e  a l m o s t  a l l  o f f i c i a l s  h a v e  o t h e r  

o c c u p a t i o n s ,  u n e m p l o y m e n t  a s  a n  o f f i c i a l  w o u l d  b e  e x t r e m e l y  u n l i k e l y  t o  t r i g g e r  t h e  

r e c e i p t  o f  b e n e f i t s .  S e c o n d ,  s i n c e  v e r y  f e w  o f f i c i a l s  m a k e  a n y  g r e a t  a m o u n t  o f  m o n e y  i n  

o f f i c i a t i n g ,  a n y  b e n e f i t s  t h a t  m i g h t  b e  r e c e i v e d  w o u l d  b e  t r i v i a l .

I n  c o n c l u s i o n ,  I  w o u l d  o n c e  a g a i n  l i k e  t o  t h a n k  y o u  f o r  s c h e d u l i n g  t h e  I  i l l ,  a n d  h o p e  t h a t  

t h e  L e g i s l a t u r e  w i l l  b e  a b l e  t o  t a k e  t h i s  a c t i o n  t o  s u p p o r t  a m a t e u r  o f f i c i a l s ,  a n d  a m a t e u r  

s p o r t s .

J u n e a u - D o u g l a s  O f f i c i a l s  A s s o c i a t i o n
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SB 353 makes numerous changes to Title 9, Chapter 38: the Alaska Exemptions Act. The changes include increasing 
the homestead exemption, an amount o f property that cannot be sold to enforce a judgement, from 554,000 to $250,000 
for individuals and 5500,000 for married couples.

Passage of this legislation will have no impact on the Department of Law's caseload.
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Senate M ajority Leader

SPONSOR STATEMENT

SB 353

This bill seeks to update the exemptions which are presently a l low ed  
Alaska residents for a family home and insurance. With respect to th e  
homestead exemption, Alaska last amended its homestead exemption in 
1988. Several states; Florida, Iowa, Kansas, Texas, and South Dakota, g r a n t  
their citizens an unlimited homestead exemption, while many other s ta te s  
provide that real property held as “ tenants by the entirety” is exempt from 
creditor claims. Thus, 28 states grant their citizens greater  h o m e s te a d  
protection than that given to Alaska residents.

This bill, although not granting an unlimited exemption for the fam ily  
home, would at least put the family home on par with the new fede ra l  
income tax capital gain exclusion. Given the growing popularity of t r u s t s  
as estate planning tools, a section is added to give individuals who h a v e  
their assets placed in the name of a trust, the same protection that would  
exist had the assets been in the individuals' own names. This would a p p ly  
only to those trusts where the trust income is still taxable to the grantor.

In addition the bill adds three new exemptions. First, for the reserves s e t  
aside for condominium associations. Second, a limited exemption for  
annuities. Third, an exemption for the new Roth IRA.

The exemption provided for condominium reserves is meant to protect th e  
many individuals who reside in condominiums in Alaska. The bill a s s u re s  
them that the money which they have paid in the form of monthly d u e s  
will continue to be used for the purposes for which they were in te n d ed ,  
i.e., ongoing maintenance and repairs.



This bill would protect insurance policies and their related cousin, 
annuities (up to $100,000) from unforeseen financial disasters. It should 
be noted that the states of Alabama, New York, Florida, California, Missouri, 
New Mexico, North Carolina, Oregon, and Texas have seen fit to give its 
citizens an unlimited exemption for insurance policies.
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SPONSOR STATEMENT 

SB 354 

THE ALASKA TRUSTS ACT

This bill is a companion b ill to House B ill 196. It puts fin ish ing touches on 

the A laska Trust Act passed in 1997 by taking common law  and cod ify ing  

it into statute. In writing the trust document, people who write trusts fo r 

A laska, w ill be able to include references to the statutes as opposed to 

having to ind iv idually  list all the provisions in the trust document.

SB 354 makes a number of important improvements to A laska’s estate and 

trust laws. Section 1-8, 18, and 19 of the b ill change A laska law  to permit a 

person who is domiciled outside of A laska to select A laska as the

jurisd iction  for the probate of their estate. This provision should b rin g  

sign ifican t business to our state.

Sections 9 and 10 of the bill allow a person to lim it the liab ility of a tru stee  

in their trust when more than one trustee is serving. The person could 

provide that only the trustee who exercises a power w ill be held liable for 

its actions and that the other trustee who did not participate in the 

exercise of the power would not be held liable. This provision w ill

encourage trustees in A laska to work with other trustees of the same trust.

Portions of the Uniform Trusts Act (draft 1997) which c larifie s man y

issues invo lv ing the adm inistration of trusts in A laska is included in

Section 11 of the bill.

I list rici A



Section 12 protects an Alaska trustee who in good faith defends an Alaska 
trust from the claims of a creditor who seeks to set the trust aside. If the 
trustee acts in good faith, then the trustee gets a first lien on all trust 
assets for payment of its fees, costs and attorneys’ fees. Delaware has 
adopted a similar provision to protect its trustees.

Section 13 allows a trustee who has the power to invade the corpus of a 
trust to appoint the assets of the trust to another trust for the beneficiaries 
to postpone estate and similar taxes. This provision would allow a trustee 
to move a trust to Alaska and to appoint the assets to an Alaska trust.

Section 14 clarifies that a bust created in another state or country can be 
moved to Alaska even thought he trust was settled before the Alaska Trust 
Act was passed last year.

Alaska does not have a statutory provision that sets out the powers of a 
trustee. Sections of the Uniform Trustee’s Powers Act (draft 1994-1997) is 
enacted in Section 16 of the bill. These statutory powers would supplement 
the powers set forth in a trust agreement.

A number of miscellaneous provisions are included elsewhere in the bill. 
Section 15 allows a person to include a penalty clause in their trust. Section 
clarifies the accounting of bond premiums and discounts. Section 2 0 
amends AS 34.40.110(d) to be consistent with the Uniform Fraudulent 
Transfers Act (HB321 currently in Senate Rules). Section 21 precludes an 
action by creditors of the grantor of the trust against those who assist in 
the creation of the trust.

This bill will improve our estate and trust laws and will make Alaska’s 
laws more favorable to our residents. In addition, the bill will make our 
laws more attractive to people outside of Alaska who are considering 
Alaska for the administration of their estates and trusts.



Overview of legislation affecting trusts 
and other financial ser vices in Alaska

V arious bills have been introduced, bo th  last year and this year, to enable A laska 
to d ev e lo p  a N ational and International financial services industry  as well as provide 
un ique w ealth  m anagem ent and estate planning opportunities fo r individual A laskan and 
n on-A laskan  residents. T hese bills, both enacted  and p roposed , p rovide opportunities for 
A laska an d  A laskans w ith virtually no dow nside.

T he first legislation  was H ouse Bill 101, enacted on April 1, 1997. This A ct was 
the  first step  in an effort to expand business opportunities for A laskans and A laskan 
businesses. H ouse Bril 101 allow ed fo r perpetual trusts and self-settled  spendthrift trusts. 
T h is legislation  has p rov ided  for unique estate p lanning opportun ities for all A m ericans. 
T here  have been o v er (50) articles featured in national publications d iscussing  this A laska 
leg islation . This exposure has resulted in m any trusts being estab lished  here in A laska.

T he second legislation was H nuse Bril 266, effective Ju ly  1, 1997. T h is 
leg is la tio n  took advantage o f the changes that the In ternal R evenue Service m ade 
regard ing  L im ited  Partnerships and L im ited L iability  C om panies. H ouse Bill 266 has 
changed  certain  provisions enabling Alaska L im ited  Partnerships and L .L .C .'s  to be  m ost 
e ffec tive  from  a w ealth m anagem ent and estate p lanning perspective. M any A laskan 
T rusts  are funded using these L.P. a n a L  L .C ’s.

T his year additional legislation has oeen proposed to strengthen A laska T rust law s 
and  p rov ide for additional opportunities to r A laska financial service providers, A laska 
residen ts, and non-A laska residents.

H O U S E  B IL L  199 is designed to allow A laskans, as well as those  A m ericans resid ing in 
states tha t do not have com m unity property laws, to have the voluntary  option o f selecting 
a portion  o f their assets to be considered com m unity propeny . This can provide 
s ign ifican t incom e tax savings to a family when the first spouse dies. Thus, allow ing for 
add itional trusts to be established in Alaska.

H O U S E  B IL L  196 is designed to clarify m any o f the com m on law provisions regarding 
trusts. These changes will ’.naxe Alaska an even m ore favored jurisd iction  for A laskans 
and non-A laskans to have their trusts adm inistered here in A laska. H B 196 provides 
c larifica tion  to H ouse Bill 101 to m ake this legislation m ore advantageous for individuals 
to estab lish  trusts in A laska.



H OUSE BILL 321 makes changes to the fiduciary standards that trustees have in the 
investment of trust assets. This legislation provides for more flexibility for the trustee in 
making investments, as well as more accountability to the beneficiaries by incorporating 
modem portfolio theory. This legislation coincides well with House Bill 101 and 199 in 
that it incorporates additional flexibility and standards for trustees.

PR E M IU M  TAX LEGISLA TIO N  is designed to make Alaska the premier jurisdiction 
for large insurance policies to be issued. By reducing the premium taxes on large 
insurance policies, Alaska will become the most competitive state to have insurance 
policies written. This should be a significant advantage to the Alaska insurance industry. 
By allowing a reduction in premium tax, Alaska will become more attractive for 
individuals to establish Alaska Trusts (HB101) using large insurance policies. This 
legislation should generate additional revenue to the state of Alaska in that without this 
legislation these large policies would not be issued in Alaska.

SECU RITY  EXEM PTION This proposed legislation would make Alaska Limited 
Partnerships and LLC’s more attractive by changing those securities that have to be 
registered. IRS regulations require that if a security has to registered under state law, it is 
considered a tax shelter and must use the accrual method of accounting. For many 
individuals forming LLC's or L .P .’s, using the cash method of accounting is much more 
attractive and economical. This legislation makes it effective for non-Alaskans to use 
Limited Partnerships and LLC’s.

Under current law, even if all of the partners are non-Alaskans and no transactions occur 
in Alaska, the partnership must still be registered in Alaska even though it is exempt 
under the security laws where the partners reside. Our research indicates that Alaska is 
ihe only state '.hat has this onerous requirement. The proposed change would not require 
registration in Alaska if a sale docs not occur within Alaska.

Also under current law, Alaska exempts registration only if there are less than (10) 
investors and the offering amount is less than S 100,000. The proposed change would 
bring Alaska in line with other state registration requirements. The proposal is: if there 
arc less than (10) investors, the offering can be an unlimited amount. This is similar to 
other proactive states. For example: In New Jersey, less than (10) investors allows an 
unlimited amount; Indiana, less than (15) allows an unlimited amount; Massachusetts, 
less than (25); Florida, less than (35); and in New York, if it is a non-public offering, 
there is no limit on the number of investors. Federal law would still apply where 
appropriate.

By making these changes, the use of Alaska Limited Partnerships should increase 
significantly, thus enhancing the use of Alaska Trusts (HB 101).



These pieces of legislation have the ability to compliment the overall focus of 
trying to give Alaskans the best advantage for wealth management as well as trying to 
develop the financial services industry.



Executive Summary

On

HB101, HB266, HB196, HB199, HB321 and other Proposed Legislation
j

Several bills which have been introduced in the Legislature, two of which were 
passed in 1997, and two more of which are about to be introduced, all relate to the common goal: 
Attempting to make Alaska a greater financial center.

HB101, which became effective in 1997, is the Alaska Trust Act. It made Alaska 
the best jurisdiction in the United States in which to create a'trust. Shortly after AJaska passed 
the Alaska Trust Act, Delaware enacted a similar measure. The Delaware Act, however, has 
certain drafting errors, most or all o f which are expected to be cured in this year. The Alaska 
Trust Act has resulted in business from individuals residing m  other states for Alaska banks, trust 
companies, attorneys, accountants and others. A request for piling is pending before the Internal 
Revenue Service relating to the estate planning benefits o f using Alaska trusts, compared to 
those created in any other American jurisdiction. I f  and whep that ruling is issued, it is expected 
that it w ill even more gTeatly increase trust business in our State.

HB266 revised the Alaska limited partnership and limited liability company laws. 
It became effective in 1997. It also makes Alaska the most desirable jurisdiction in the country 
within which to create limited partnerships and limited liability companies for certain tax and 
estate planning purposes. Several individuals outside of Alaska have now created such entities 
within the State. This has resulted in fees to the State which otherwise would not have been 
received and work for professionals. Unfortunately, the unique Alaska security rules (known as 
"Blue Sky Laws") have inhibited die use o f these entities to a significant extent. These rules are 
more cumbersome and complicated than those in other states, such as Delaware and New York.
A new bill is expected to be introduced to bring Alaska's Blue Sky Laws in line with those of 
other states. It is expected that significant new business will be brought to the state in a way of 
the creation o f limited liability companies and limited partnerships i f  any when that proposal is 
enacted.

HB 199, known as the Alaska Community Property bill, will allow married 
Alaskans to elect to have their property treated as community property. This will provide 
Alaskans with certain income tax benefits now enjoyed by residents only of the nine current 
community property states in America. Ln addition. Alaska will be the first state to pemut 
married couples from another state to be able to create community property by creating a 
Community Property Trust, in Alaska. Tne income tax benefits to a married couple can be so 
significant when the first spouse dies that it is expected that significant business will be brought 
into oux State from outside.

i
HB196, entitled the Omnibus Estate and Trust Improvement Act, will make 

several changes to laws relating to W ill and trust matters. It will modernize the laws of our state, 
simplify the administration o f trusts and is important companion legislation to the matters which 
have been or w ill be enacted by other measures.
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HB321, would result in the adoption in Alaska of the Prudent Investor Act, which 
has been enacted by approximately one-half of the other states. This important uniform act 
reflects modem portfolio theory, allowing trusts to be more efficiently managed, potentially 
producing higher returns and greater financial benefits for the beneficiaries of Alaska trusts.

Another proposal would reduce the state tax on premiums paid on life insurance 
(and, perhaps, other insurance). Alaska has a relatively high state premium tax (2.7%). (South 
Carolina's is only 72/100 o f one percent.) There are income tax advantages of investing in life 
insurance. Many wealthy individuals are investing significant funds in these products. To 
avoid any state premium tax individuals are acquiring the insurance outside of America. 
Virtually no Alaskan pays more than $50,000 per year in life insurance premiums. The 
proposed legislation would provide that the premium tax would continue to apply at 2.7% on 
premiums of up to $100,000 per year but only 1/10 of one percent on amounts above that.
Based upon discussions with wealthy individuals who intend to invest in life insurance, it is 
very likely they would prefer to acquire their insurance in Alaska (pnymg 1/10 of one percent 
premium tax on amounts above $100,000 per year) rather than going offshore (and paying no 
state premium tax). Not only w ill this result in new business in our State it will increase State 
revenues.

As will be discerned, the legislation enacted, pending bills and proposed bills axe 
designed to enhance financial services business in the State. It can be expected that additional 
measures will be proposed in the future.
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tie* c f  Ih e  a sm s d a t a  o l  tha aame la 
a u ii he ld  fu r  p a rt ic u la r  aceounta m i )  
be he ld  In hu lk  w ithou t certifica tion  a*
U) nw narah ip  a tta ch ed  aad , to  Ih r  e l  
Cee-t fea s ib le , c e r t i f lc aU a  o f  am a ll d r  
n om iaa lion  m ay he roa rged  inu> ona t-f 
m o re  c e r t i f ic a le i o f  la rg e r  dar.em  
in e lion , p rov ided  th a t the t r u a l com ps 
ny . w hen o p e ra t in g  n a ile r Ih e  method 
o f  s a fe keep ing  se c u rity  c * rU fx » le e  de- 
K f lb f d  in th is subd lv ie ia ii e h a ll be aub  
jw l  lu  each ru le s  and  le g v la l ie i i i  a>, In 
Ih e  c a s t u f S U te -c h e rte rx d  m atitata ina,

Hi*- S la te  B ank in g  C om m ission  an d , in 
ih e  csao s f  n u llo r ia l b ank in g  aasuc la 
lio o e , I h r  C o o ip tro lla r  s f  th e  C u rre n c y , 
m ay  (rum  lim s  l o  l lm s  lasua  and. up on  
dem and b y  an y  p e rson  to  w hom  It lia s  a 
d u ly  to  accoun t, l l  a k a i l c e r t i fy  lo  w r i t ­
ing  th e  secu ritise h e ld  b y  it f o r  an 
• i x o  u n i" .

'If l t A - 7 3  P o w e rs  c ic rc b s a b le  b y  on a  
n r  rn n /a  tru s tees .

" (n ) I f  Ih e rs  1 u s  m o re  th an  tw o  b u e te e *  
an d  tha Lroat in i t ru m e u l r s p r c je ly  roakea 
p iu vw ion  f o r  lh a  s iM U t lo n  o f  s n y  o f  tho  
p .iw n rs o f  t r a i l e r s  by  a l l  o f  th em  o r  h y  an y  
mm 1*  m ore u f  th em , lh a  p ro v is io n s  o f  the 
l r u . i l  In a liu m e a t g o re rn .

" ( Id  I f  Ih a rs  (■ no g o ve rn in g  p re v is ion  Is  
th e  t ru a t In s t i llm e n t , c o ln u le e a  m ay , h y  
w rd is n  ag reem en t s ig n ed  b y  a l l  o f  th em  
end M ed n t h  and ap p ro ved  h y  th o  d i r k  o f  
••■l-erlni c o u rt o f  th e  c ou o ty  w hich la Lhe 
p in iv ip a l ptaoe o l  a d tu in le lia lio e i o f  Itie 
iru e t , p ro t id e  U ia l an y  on a  o r  m u re  s f  Ih e  
b il low in g  pow ers o f  t ru s te e s  roa jt b e  v a s r  
• n u l l hy any d e s ig n a ted  o n e  o r  mure o f  
th em ’

‘ ( I )  < l|ien hank a cc oun ts  an d  d raw  rhecke 
Ih rrrvm ;

( " I  h u li |m l tn d ie  p ra vL tis iu  o f  f i .S .  I Oh- 
21. • u t e r  any a a fe d e p o a it  boa u f  the 
• le r r a a n lo r  an y  a a fs d a p o a i l b o x  ren ted  
t-y I lia  tru s t ;

"(11) Ik n p lo y  aU o rnu ya  and  ace ounU n ts ; 
"<ej l i s t  p ro p e rty  f o r  (s e e *  and  p re p a re  

•  u l f l i t  S ta te , m un ic ipa l an d  coun ty  la x  
re tu rn s ;

1 f  t eVillect c la im s and debts dua L)ir 
t r u s t  s od  g ive  re o e ip ls  t liu ru fo r ;

" I I I  P a y  c la in a  a g a lo i l  th e  d rh la  o f  t i  n 
t i i ia l;

i f f  C om p rom ise c ta im i in fu v n r o f  u r 
•g i' ln a l the  t ru a l;

' | i i |  H ave  cu stody  o f  p ro p e rty  o f  th e  
Ira n i

1-0,  u r  ( I i )  th e  u su a l p ln re  u f  b u a in r ia  u r 
residence o f  the ind iv idua l t r u r le e  who is a 
p ro fe e i lu n a l fid u c ia ry  i f  Ih r r a  ia bu t ntie 
auch pe raon and  nn  c o rp o ra l* ' t ru a le e , and  
(i ii) Ih e  u su a l p lace u f  buA in taa n r  roa id rncu 
o f  any o f  l l i e  c o tn is lv ra  ua a g ra e d  upon  by 
them .

*'(r> Tha v a lin g  o f  r u r y o ia le  ah u rra  o f  
a lo rk  by cutruatr-ex is g o ve rn ed  by C .S. 
f irH '.9 (f)

" (d ) S u b je c t lu  th e  p ro v is io n s  o l  nubs re 
liuna (a ), ( b )  and  (c ) o f  th iv  e r v l lo o , a ll o th e r 
acts and d u t i t i  m in t  he i ie r fu rm e il h y  lio l li  
o f  the tra e te ee  I f  ih v re  a ro  twu, o r  b y  a 
n ia jo r i ly  o f  them  I f  I f n r *  n rs  m u le  than 
two.

"M o U u s tc e  wbo hue nu t jo in e d  in e xe rc is ­
ing  a  p ow e r s h a l l b e  Indite <0 th e  benefi- 
r i o i i e i  o r  to  o lh n ra  fo r  ( lie  u n n ie q u e n c r i u f 
ouch r ie rc ia e , n o r e h a ll n d ia r im tix g  t ru a le e  
lie  liab le  f o r  th e  c an aeq u cn tra  u f  an a c t  In 
which he jo in s  a t th e  d irm -llon  o f  h-s eu traa t 
e ra , I f  he txp ra aaed  hia • lim e n l in w riting  
lo  un y o f  h l i  entrust**-.* a t  u r  tM-foro tho 
lim a  u f  auch jo lo d a r .

“ (c ) N o l/u e lo a  nh a ll bo re lie v ed  u f  lu b l l i  
ly  nn  lila  bund o r o llie rw ia e  h y  a n le r in g  in to  
an y  ag rsem un t un da r lli iu  M xU un ."

O h la h o rs o . T h e  O b t i liu a ia  TVuat A c l 
con ta in s uom arm ur aec linnn  (a r e  tab le , l u  
li r a )  w tilrh  a m a li tu ! *  a  a u li i t a n t la l adop tion  
u l  thu  m a jo r p rov iaxau i o f  lh a  U n ifo rm  A c l. 
H ow eve r, Ih ra e  inctioru i cm ita ln  m any vara 
utruna, om laainna am i ndd iliu ua t m a l lo r  
w h lrh  u tn n o l b« c le a r ly  uu lli-u tw l by  a ln lu  
lo r y  no tes.

' K u r th a  pu tpuam  o f  Ih ta  aubavction, 
» l,» n  the re  a re  cu trua tse a , l l iu  p r lM lp u l 
p la re  o l u d in in la lra liu n  o f  Ih e  l r u a l  ie I i ) the 
iie iv t l p lace u f  buetn raa o f  th e  o o rp o ra ts  
tv Ij. t i— i f  Ih a ra  la h u t on e  c o rp o ra te  r o l r u i l -

T a a a a . L  10HJ. ch ap ti r« M i l un  i  f-417, tv 
p ru k - i l nnm eroua a e c tinm  (V rrt iin i'a  Ann. 
C iv .S t. a rts . 7 t 2 6 b - l  I *  T42AI* 2 4 ) w h lih  
fo rm e r ly  con stitu ted  •  n u lia ta i i lia l adoption 
•■I th e  m a jo r p ro v is ion * o f  th e  U n ifo rm  
T ru s ts  A rt , and enacted p iu vW lune en tit led  
the T e s sa  TV u it Code |V T . (1  A. I ' r a p a r ly  
l  -ndebk I I I  UHl <0 1 1 6 .0 1 7 ) W h ile  Die new 
T ra n e  TVuat Cm la ro n tsm u  aun ie p ru r ia lo n s  
whicti a re  s im ila r to  I ) - -  l im fo r n )  T ruu ts 
A i t ,  it doer nu t o on n tilo li-  a a n b u ta a tu l 
«dn |-tlo ii o f  «a ld  act.
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UNIFORM TRUSTS ACT

An A r t  concern ing  tru s ts  anti trus tees and to  m ake u n ifo rm  the law w ith  
reference there to .

1937 A CT

Belief!
1 D c f in r t f o m ,
2  R a n k  A c c n u n t  l o  P a y  S p e c ia l D n b la .
8 , l/» a n  o f  T r u a t  F u n d a .
4 . C o r p o r a t e  T V o a te e  D e p o s i t in g  T r u a l  F u n d a  w ith  S e l f .  
r». T r u a le e  D u y ln g  f r o m  o r  S e l l i n g  t o  S e l f .
0 . T Y u a le e  S r l l i n g  f r o m  O n e  T r u i l  t o  A n o t h e r  T V u a t.
7 . C o r p o r a t e  T V u i t e e  B u y in g  f l a  O w n  S to c k .
8. Voting Stock.
9. Holding Stock in Name o f Nominee.
1 0 . P o w e r s  A lU c b o d  t o  O f f i c e ,
11. Power* Erervisabte by Majority.
12. Contractu o f Tniatee.
13. Exoneration u r Reimbursement fo r Tortn.
1 4 . T o r t  L ia b i l i t y  o f  T r u s t  E a la le .
I f i ,  W i t h d r a w a ls  f r o m  M in g le d  T r e a t  P u s d s .
1(1. I f n c n f o r c e a b lo  O r a l  T V u a t C r e s t e d  b y  D e e d .
IT. I ’owor o f  Settlor.
IH . Power o f  B e n e f i c ia r y .
19. Power o f the Court.
2 0 . L ia b i l i t ie s  f o r  V io la t i o n s  o f  A c t .
2 1 . U n i f o r m i t y  o f  In t e r p r e t a t i o n .
22. S tm t Title.
2 3 . S e v e r a b i l i t y .
2 4 . R e p e n t .
2 5 . T im e  o f  T a k in g  E f f e c t .

lie it enacted . . .
9  I .  (D e f in i t io n a l

An used in th in A c t  unless the con tex t o r  su b jo cb m a lte r o therw ise 
requ ires:

1. "P e rs o n " menns an ind iv idua l, a corpora tion, a partnersh ip , an 
axaociation, a jo in t  s tock com pany, a business tru a l, an un incorporated 
o rgan isa tion , o r  tw o  o r  m ore  persona hav ing  a jo in t  o r  common in te rest.

2. "T ru s te e "  includes Irua leea, a corpora te  as w e ll as a na tu ra l 
person and a successor o r a u b s titu le  trustee,

8. “ R e la tiv e "  menna n spouse, ancestor, descendant, b ro th e r o r n istcr.

4. " A f f i l ia te "  means any person d ire c tly  o r  in d ire c tly  c o n tro llin g  o r 
con tro lled  hy ano the r person, o r  any person under d ire c t o r in d irec t

768

TRUSTS! ACT W I
N o t*  3

cummon con tro l w ith  ano ther pernon. I t  includes any person w ith  whom  
a trus tee  has an express o r im plied agreem ent rega rd ing  the purchase o f  
tru s t investm ents by e tch  from  the other, d ire c tly  o r ind irec tly , except a 
b ro k e r o r  Ktock exchange.

I). ‘T r u a l"  means an express trus t only.

A c tion  In  A dop ting  Ju r is d ic t io n s
V a r ia t io n s  f r o m  0 (1 1 (1 *1  T * i l ‘ New  M t i l r o .  t i l m ih itc . C l), ndd* " ,  dent

N evad a . In  ssbsec. (2 |, in s s r t*  "m ean s execu to r, a d m in is tra to r , g a a rd i .n , o on -m -4 .
( I l f  po reon ho ld ing  p ro p e rty  in Irn n t  an d " 0>r, e g vn t *nH n In u i ls e  o l «n in te r v iv im  h r
fo llow in g  "T V u aU e " . te s tam en ta ry  t r u s t ; "  t l  th e  end Ih c ra d f.I

L ib r a r y  R e fe ren ces  *
T h i l l s  «=»7.
C J .8 .  T rU i ls  «  8 , JO.

f o n s t n ic t t n n  • t I n a l  *  
C o rp o ra t io n  u  trustee* 7 
P le a d in g s  R 
K r t n t c l l u  t ( T « l  I

N o t re  o f  D ec is io n s
liu s t o r ’ a  i l r s lh . wee no t g iv en  L ru iU v  bs* 
fon t t ru s to r 's  (b a lk s  n e n d o n in lu m  d id  not 
become •  p a r t  o f  t ru s t  ro ta te . D s h lg r r n  v. 
u.~i m„i/„„.i IUt,L <>l Nevada. 1978. MIO

T r a i l s
G e n e ra lly  1
C o n s tru c t iv e  t ru s ts  J  
K e e u td n i tru e te  4 
.H pen ifttn tfl t ru e te  A

I .  R e l r o r i r t l r s  e f f e r l  
T axes TVsel A ct w ld rh  w as n n . - t s i l in 

1 943 had oo  app lica tion  to  tran sac tjo ii which 
occu rred  in  l*3f> and which a lle g e d ly  In 
y n lre d  e p a ro l t r u l l .  G e n ie  v. t tn r r ie  l>r 
O r t h ,  T f I .C lv .A p p . l8 M , 2W  S .W .2 d  H04.

Th e  1913 t r u e l act did n o t  op e ra te  ry ln>  
u s l ls e ly  00 00 lo  j a r  p s ro l avM anor n f  In ie l 
a r is in g  h e fo r r  its  p s s is g o , iso lsv llh s lsnd lng  
I h s l  t r ia l w»* he ld  th r r r n f la r ,  I l in fo r i l  v. 
S n yde r, 1948, 189 8  W .2 4  471 , 144 T ne . 1X4
3. Truete— G r ie e r a l lr  

T t iU i r r n la r y  t r t u t  p rov id in g  P in t Ih o  re ­
m a inde r o f  t ru s t , troth Income and principa l, 
he adm in iste red b y  t/u s teM  f o r  the "c a ro  
an il t r c e tm r n lo f  needy c rip p led  c h ild ren  e f  
O k lah om a  C oun ty , O k la h om a ,"  t o  t o  se lect 
ed hy tru s te rs , s u f f ic ie n t ly  r s ln b lh h rd  th s l 
d i a l  In  be  be»»riU>d Ih e rob y . W ilk in  v. 
W ilk in  TtriiaI, D .C .tJ k l.1900, 2(11 K S up p . 
UJ7.

W he re  t it le  In  I ru s to r ’ e condn inm him . 
which under ferm .v n f  tru a t a g ix rn u  nt was 
to  be d is trib u ted  In  usined b en e fic ia ry  upon

W he re  U lU m r n U r y  t n a t  tp re i f ie d  hene-
( I r ia r i r a  w ho w ere to  ta k e  t r u e l c a rp u s  e t  
t r u i l  tem tina tinn , t ru a t did n o t  fa i l  to  apvri- 
ly  p rin c ipa l t n n r t l r le i l r e  •»  a s  tn  re s u lt  In 
m en  d isp o s llU io  o f  c o rpu s lo  b en e fic ia rie s  
a t tru s t Innnu in th in  b rin g  c h u rx c lc r lt r . l aa 
s o  iov e lid  n ilM lits ilsnn . fiu rcess lu n  o f  Sts 
I s r is U , L a .A p p .1 9 /3 , 2 73  Su.'AI G I7 .

No p a rt icu la r language is ragu lrc rt lo  cre­
sts: « tru s t s o i l .1 su f fic e s  1/ Idee l i is tn jin rn t  
os a w ho le  m  f lee ts  In ten t U> r i l i h l i e h  s 
f r u i t  ra laU tm sh lp . S t . C h a r le s  I-and  T m a l,  
A rh ille  U u lb e l v. S t A m sn l, 136H. 2 17  S i ,2.1 
3Hfi, 243 I n .  243 .
J. ------- C o n U rn c t lr n  t iu s ts

O in a ln ic t ls r  t ru s t la  a  i tm e r i la l d rv lr c  b y  
which ho ld e r n f  IrgaJ f i l l s  ts> p ro p e r ly  (s 
held to be •  t r u i t r o  o f  (b e t  p ro p e r ly  fo r  ih e  
bene fit o f  e n c t lK r  w ho In r o a d  conscience (s 
en titled  to  II Ig x h rn  v. lo c k e n , ICH2, 640 
P .2d  803 , OX N rv  XH».

C onstructive Isu e t w ill a rise  and a ffe c t 
p ro p e rty  acrp iiv lllnne u n d e r c in cu ira ten rrH  
w here ru n f ld e n lle l ro ls tion sM p  ex is ts  be­
tw een p e r i ls ’ , la te n lin n  o f  le g a l t it le  to  n 
h o ld e r t h r r r o f  ag a in s t a n o th e r w v u t l he 
Insqu itab le , and  (h e  s s is te n rs  n f  such  a 
tru s t Is c s ie u lis l l o  I lia  e ffs cU -a t ln n  id  ja s - 
tics. Id .

W h lro  o ra l eg re ee ie n t p ru v n ln t Ih e l tn 
th e r was to n u i le  n srtiiin  im p rov rin rn tn
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M o l*  1
u jx n  p ro p e rty , end a f t e r  p a ten t % u  g ra n t, 
t d  a m  » u  to  convey tha p ro p e r ly  t o  fa th r r ,  
b u t e *n  oubaaqer n l jy  re fu te d  to  convey tha  
p ro p e rty  u  ag re ed , unpoaitfnn o f  canatruc- 
tree I n t i t  upon  tb s  la n d  waa ap p rop ria te , 
a i r * *  c on ftd tn U a l ra la lim u h Jp  t a l l i e d  be­
tw een f i t b e r  and to n , d a la n t io a  o f  U f a )  
t i t le  by to n  w ou ld  l a  inaqu ltab ta , and tha 
e a u lrn e e  e l  tha t r u i l  w a i aeaentia l to  tha 
e ff* cU iaU on  o f  ju a tlo e . Id .

Kvtdtfvoa in n i l  on b ro u g h t by  fa th e r  
e g e liu l aon  f o r  d re U ra t lo n  o f  o o m t ru d lv a  
t r u i t  In  tend aw iu Jn ad  fin d ing  th a t p a rt ita  
o ra lly  ag re ed  tb a l fa th e r  w ou ld  m ih e  c o r  
Lain In p r o r a n e n U  upon  ( h i  p roperLy , and 
a f t e r  pa tent waa g ra n te d , aon w oa ld  convey 
tho p ro p e rty  to  fa th e r , Id .

P ro p e r baala f o r  Im prcaa lng oon a tru c tlv e  
tru a t ia to  p re v en t uu jua t en richm en t. G  & 
M M e lu r Co. v . T litm p aon , O k l.1 877 , 657 
P .2 J  40.

I n  i r o p m a ln g  c o iu lr a f i iv e  t ru iL  it  i t  c o l 
n rc e ta a ry  f o r  p la in t i f f  to  have  a u lfe re d  any 

o r  a u f fe r  lo ia  a s  g re a t  a t  bene fit o f  
d e fe n d a aL  Id ,

P r o o f  o f  c ircu roaU noea  w e rre o t io g  irop o  
n ilian  o f  o o o t lru c t rv *  tru a t m u tt bo b y  c k a i  
and  e o n r in t li tg  evidence. H andono v. T u t lr , 
I9 7d . IB S  P.zd f 218 , 86  N ev . l t d .

Im poe lU on  o f  o a n i t ru e li t e  t r u i l  on  52/1 
a r /e a  o t  r e a l ly  v r u  a u lh v r ire d  on H cd ing i 
t lia t  c o n fid rn t ja t ra la t lo n ah ip  e i f i le d  !»• 
tw een ran t aa ta te  aa laaroan and hu ib an d  
and  t r i fs  be a im e d  concern ing  lh a i r  inveal- 
rnonU . th a t a a k am a s  had f r a u d a le s d y  in ­
duced coup le  l o  g ive  h ire 1 3 ,3 6 4 .14  tow ard  
pom haae o f  3 24  acrea o f  lau d  a t  8 2 6  an 
ac re , which in fa c t w u  pu reh ea rd  fo r  t i l  
an  acre, and  th a t aaJa ircan fa ile d  to d lac lo te  
l i u r t b u a  n f add ition a l 2 0 4  a o r e  w ith  m on­
ey  coup le  advanced. Id .

w i r e  land  w o  jo in t ly  pu re h u e d  lo  W  
he ld  fo r  t in  n io u lh a  a»d  then  roao ld  ia  im a i l 
p a rra la , t r e o a i r t io n  c on a lite ted  a  jo in t  ad- 
"V f lU ra  and Join t ad v en tu re r*  who h ad  been 
fra u d u le n t ly  ind read lo  a d van re  fe n  da were 
entithV l to  Im p o t iro n  o (  c o n i tn jr t i r e  t ru it  
nn  p ro p e r ly  o th u r ad ven tu re r bad pur- 
rh a ie d  ia h la ow n  nam e. Id .

P a ro l s v id an ra  ia adm laa ib le  to  p rove  
fa r t *  and c ir c u in ta o c a t  cootL i lu t in g  f ra a d  
fr o m  which co rva truc llv t t ru a t  a r ia a i Id .

A ro n a t r jc d v n  l r u a l  w ill a r l i o  w heneve r 
the c lr c u m iU iu e a  un de r w h irh  p ro p e rty  
w aa a c i |U irtd  rnnhva I t  inequ itab le  ( h i t  it 
ah u a ld  bn re ta ined  h y  him  w ho bo Ida the 
le g a l tiln , aa a g am it a o o lh r r ,  p ro v id n l t e n s
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con fid e n tia l re la t fon a h lp  a a i i ta  be tw aao the  
tw o and  p ro v id ed  th e  ree ling  o f  th a  t ru a t  la 
n te a ia a ry  to  p re v e n t  a  fa i lu re  o f  Justice. 
Schm id t v . M e rr iw e a th a r , 1 466 , 4 1 1  P -2d 
991 . 8 2  N ev . 872 .

W h e re  fa th e r  w u  a n  o ld  m an , v e ry  ill 
and  B u ffe r in g  f r o m  h a llu c ra it fo c a  w han aon 
acqu ired  t i t le  t o  p re p a r ly  in d le p u le , and 
O w n  w u  no ev ld eec *  o f  c om  M e n t io n  g iv ­
en hy t o o  an d  h it w ife  In  tVe fa t h e r  f o r  tha 
Iren a  lo r ,  and i o n '» d a i l lu g l cJearly  dep rived  
h it  a JaU r, Ih o  o n ly  o th e r h e ir o f  fa th e r  and 
m e th tr , o f  an y  th e re  ia  ih e lr  p ro p e rty  a 
coa ia tn irtrv *  I r u j t  u  In aueb p ro p e rty  cou ld  
ba  feu n d  to  have  re su lte d  In  fa v o r  o f  th a  
d a u gh te r . Id .

T ru a t  A c l d id  n o t app ly  w he re  i f  p la lirliffaa 
w are  en tit led  to  re c ove r II w aa undar th e o ry  
o f  co rn  t ra c tiv e  t r a i l  C o n o l id iU d  G a s  A 
Equ ipm en t Co. a f  Am erica v . T jiom paoo . 
T aa .C iv .A pp .1 966 , 8 97  B .W .Jd  2 60 , r e v e r te d  
on o th e r  g ro u n d *  4M  S .W f d  833 .

4 . —  R o a u lt ln g  t r u i la
C o n ln ic t f o r  aata o f  re a lty  tre a te d , n u t an 

“ eap i-cai 11011" ,  bu t a  " re iu t t in g  t r u i l "  h y  
o p a r i lio n  o f  law , auch be ing  o rd in a r i ly  the  
caae w he re  a  ooavayanoa p la c e t Iho le g a l 
t it le  In  on e a i d  th e  eq u itab le  e a ta te  In  a n ­
o th e r. L eedy , E lb a  C ou c ty  P a ir  Aaa'n . 
1941, 110 P .2d  1099, 188 O U . 248 .

6 .   S p e n d th r i f t  t r t lU a
A a p v n g th r lf l t ru a t m ay  bo  c re a ted  on ly  

f o r  a  p>rriori o r  p in o n *  o th e r than  the 
a e tt lu r. A m h roae  v . P i n t  N a tio n a l B a n k  o f  
N evada , 1971 , 4 8 2  P.2-1 828 , 87 N ay . 111.

A. t o a a t r u c t i o n  u f  lxu e l
W ith  re a p e d  to  le e tam e n la ry  t ru a t d a u i r  

p ro v id ie g  th a t th e re , o f  any ep ec ified  nsph- 
ew a a n d  n iece* b y  r e a i r i ig *  who d ie , in 
■neons* and  a o rp u i o f  t r u r t  w u  to  ba d iv id ­
ed am ong  (h e  a u rv lv o ra , w hore p laua ib le  
in l r rp re U t io n  a iie ta d  which w ou ld  Dot re- 
a u lt  in c re a liu n  o f  a s o cM llv e  p rin c ipa l bano- 
f id a r le i  and  which ra th e r w aa ik e l (h e  pro- 
v ia ioo w aa on ly  in tended la  exeat* ruoeaa- 
e ive income in t e r u t i ,  auch p ro v ir io n  w ou ld  
no t ha dnom ad to have c re a ted  a tio teea lv s  
p rrucipa l b e n e fir ia r ita  l o u l o  r o iu lt  in  a 
p io b ib i la d  eubetitu tfam  Suocoaaioo o f  Me- 
ta ria te . lA .A p p .IB 7S , 2 73  B o .fd  6 17 .

When It r a n  re a eon e k ly  to »u,' cou rt w ill 
c ooa trua  t r u i t  in i t r u m rn l ao u  to  sua ta in  
tha va lid ity  a f  O n  t r u i l .  S i ,  C h a r la a  lA itd  
T r a i l  A ch illa  G u ih a t V. S t . A m an l, 1968 , 
217 S o  2d 885 , 2 6 1  U .  243 .
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7. C o rp o r a t io n  a s  t ru a le e  
A cxnpore Iran  auay ac t u  t ru s te e  f o r  ava l 

an d  p e rro n * ) p ro p e r ty  w h tn  l la  c h a r ie r  
l» w « r  c o n frn i auch r ig h t  apon th e  co rpo ra - 
lin n , a n d  th e  co rp o ra t io n  ia o rg a n ire d  un de r 
u e in ta ile  p e rm i llin g  I t  to  ac t aa  t r t u l i e .  
I ’ n rt A r th u r  T ru a t  C o . v . M u ld row , 1966, 
2 -il 3  W2d 3 1 2 , 166 T e a . 6 12 , 6 0  A .L .R H d  ft 13.

ft. I ' le a d litg a
T e l i a  T r u i l  A ct w aa Inapp licab le  In 

ug rvam en t w lr t re  Act hud  n o t been p leaded 
a ff i rm e t iv n ly  m  a d u fen te  b y  an y  p a r ly  na 
req u ired  b y  V arnnn 'a  A n n .R u le *  C ir .P rn r . 
ru lo  9 4  l l r s d le y  v. H rm lle y , Tca .C iv .A pp 
1978, 64 0  3 .W .2 d  6 t lf .

f i  2 .  |  B u n k  A « o u n l  t o  P a y  H p e c i o l  D e b t  a ]

1. W lienover a bank account slia l), by entries mmlo on Die books o f  
the  depositor and the bank at. t lio  tim e  o f  Ihe  deposit, be created 
exc lus ive ly  fo r  the purpose o f  paym # dividends, in te re s t o r  In te res t 
coupons, sa laries, wagon, o r  pensions o r o th e r b enc fitx  tn employees, and 
• lie deposito r a t Iho tim e o f  opinimK such account does n o t expressly 
o therw ise  declare, the dupos iln r shs ll bo doomed u IrusU 't! o f  such 
Account fo r  Dio c red ito rs  Lo l>e paid the re from , subject to  such pow er o f  
revocation as Die depositor may have reserved by a g r e e m e n t ,  w ith  th e  
•tank.

2. I f  any benefic ia ry fo r  whom  such a t ru s t  in created does no t 
present hia c la im  t o  the bonk fo r  payment w ith in  one yea r a fte r  i t  ia due, 
Dm depos ito r w ho created such tru s t  may revoke i t  tin to  such cred ito r.

A c tion  In  A dop ting  l i i r ie d lc t lu n t
V a r t it llu n a  f r o n  O f f ic ia l T a a lt  H ou lh  D a k o ta . Sea'lm k 2  o f  l l . i l  l l i i i f o n i i

.. . A c l i t  ctilib iincd In at-c linna fib -4 -7  an d  fib
N evad a , O s it l*  (h ia  a tc laua . 4 - 8  u f  Ih e  H ou lh  I lf lk o U i A c l

l . lb im y  N a fr re n rc a
T ruaU t <P»:U|I t o  4 ), 6 9 (1 ). 
I U .S .  TVua lr 44 5 1 , 88.

{l 3 . [ l i O a n  o f  T r u a t  F u n d a ]

lix e e p t as provided in Suction 4, no corpora te  (run lee  s h s ll lend (ru n t 
fn rn la  to  its e lf  o r an a ff il ia te , o r to any d irec to r, o ff ic e r, o r employee o f 
t l i ic ir  o r o f an a ff ilia te ; nor ahull uny nnn-cnq iorati* inixht-o lend tru s t 
funds to  h im self, o r  to  his re lative, em ployer, e m p lo y e e ,  pa rtn e r, o r o il ie r  
luminous associate.

A c tion  In  A d o p l ln i  Ju rla4 lcU< in>  

V a a l i l l o n a  f r o m  O l l l r b i l  T e a l:
N u r ih  C a ru lin a . le a r n *  " u r  o i lie r  bum 

lit lh an vn ria ln " fn lln iv ing  " o r  «n a f f i lia te " , 
u* <1 inm irts " a l f i l i a lc , ”  fo l t n w b ig " p a i ln n ."
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T ro u t*  * * 2 2 2 ,  2 31 (1 ),
CJH. T ru x l*  t ?  2(11, y , s  t i a e , ,

Library lUOrtrtn

Centrally |
A rim la a lb ll lty  n f  e v id e n t*  
1’om m ln g lln g  u f  fu n d i  ] 
Connie! o f  In le t* * ! . j  
t m U iu l f o n i  7 
L ia b i li t y  n f  t ru a t* *  5 
8 f [ f  d e a lin g  4

N o te *  o f  D e c lx lo n *

I .  C * n * r a l iy  
T r u i ln r  w ay  re llu v *  a  Iru a lf ie  o f  a ll 

■lutira, r o a l t k l i o n i ,  a n i l lia b llitw *  impaavd 
b y law  fo r  lo a n  o f  t r u a l fu n da , d r-
I w ait <>f t r u a l  (u n it*  w ith in  I h r  c o rp o ra l*  
tm a lr * .  an d  t ru a t* * '*  b u y ing  n r w ilin g  
from  o r  to  rta rH . C o rpu s  C h r ia li N a t . D ank  
V ( lr r v fr a , TV ixX iv A yp .1 077 . 661 S .W .?d  
621 , # r r o r  r o f u i r d  n ,r .e .
2. C o n f lic t  n f  I n t r r r r t

T ru a t  ind en tu re  a u lh o r ix ln g  f r u a lM t  to 
■leal a *  in c h  w itii an y  f i rm  o r  c o rp o ra tio n  in 
w hich th e y  o r  an y  b a n e f ic lu y  m ny Ire  In te r' 
r a t a l  iw a p r in r rp a l and a u th o r is in g  t r u s ­
te r#  tn  em p lo y  a *  a t to rn e y * , b roV rra , u r  
agentA, an y  f i rm  o r  c o rp o ra t io n  in which 
an y  t n i a l r r  n r an y  h e n e f i r k r y  m a y  be in t e r  
r a t a l  and to  pay  thorn rea aonnb le  and p rop - 
r t  < on iji» n i* lm n  fu r  s n r v i r e i  n m i la m l did 
IP i l a* * m a tte r o f  law  ahow  la y  n c o rra a ry  
ro n ft ic t o f  in i* r ra t  and  wna o o l ro id  an 
ogn iua t p u b lic  po lh-y. M f l ’a u lr y  v. b iv run tr, 
T r v  O r .  A pp. 1 9 f0 , 3 3 6  S .W 2 d  B 7 2 ,* rm r  flis- 
n in te d

3 . C om m in g lin g  n f fu n da  
U nde r IV ia e  law , i t  In Im m n p rr  fu r  Iru a . 

l* m  to  rn in m in g lf (m a t  fu n d * w ith  p e rson a l 
fu n d i and U> r r t a in  la rg e  a u n u  n l t a u t  
rnnnay m pc rxonn l bunk a rc tnm la  even  a f t e r  
ae |m ra ie  I t a a l la n k  am oun t*  have  t e r n  
opened  tn x g fn r i l  v. S h am b u rg v r , C .A .T m . 
I l l t S ,  3 9 2  K .Zd M il.

r o n s t i lu t a f  I l le g a l ae lf-d a a lin g  avcn I f  esxh 
h a la n e e i In  tru s te e s ' a o rou n la  n e v e r f a l l  
b e low  am su r iU  ow ing  f ro m  th e ir aom iunt* 
t o  ( l i e  tru a t* , am i Iru a le c a ' eaL itea  w ero  
I k b la  fO r in la r t a l on  a v e ra g e  am oun t*  ow ­
in g  In each o f  y e a n  In qu estion . Id .

6 . L ia b i l i t y  o f  t ru s tee
W he re  te tte r*  an d  in a tru in an t*  de live red  

lo  t ru s te e  b ank  by a d u lt  b en e fic ia ry  o f  r e v o  
cab le  t r u a l e s ta b lish ed  th e  bene fic ia ry '*  
eonaen t, acqu iescence , ra t ific a t io n , and re  
tease  o f  th a  a c t*  o f  th e  tru s te e  hank In 
m ak ing  bum s f r o m  Ib o  t ru a t tu  e n tit le *  
ow ned  and  c on tro lle d  b y  th e  be n e Itc iiry  and  
to p e raoos a a s o r la te d  w ith  the b ene fic ia ry , 
tru s te e  b a n k  w ta  n o t liab le  to  Ih e  bano fi 
c la ry  f o r  a lle g e d  fa i la re a  to  p a r fn rn i dtacru- 
tkm a ry  ftU K tlon a  lu  m ak ing  th e  lo a n s . B u r ­
n e tt  t .  T i n t  N a L  D an k  o f  W a ro , Tease , 
T e x .C lv .A p p .I in 6 , 6 3 8  8 .W .2 d  600 , e r r o r  r e ­
fu s ed  n .r .e .

I t  la in n im b s n l u p on  th e  t ru a te r  t o  p o t  
t r e a t  fu n da  to  p rn d u o llv o  u se  and H ie fa i l 
u r *  to  d o  s o  w ith in a  rran onab te  p e riod  e f  
tim e can re n d e r tha t ru a le e  p e n n n a lly  
ch a rg e a b le  w ith  I n l e r n L  L a n g fo rd  v.
S h am b u rg e r , T e a .a v .A p p . in 67 , 4 17  S .W .M  
43k , e r r o r  ee fuaed  o .r .e .

T7i.it UuaS b ene fic ia ry  p u rp o rte d ly  bad 
kn ow ledge  o f  Iruatee'A  fa i lu re  In in v e s t 
t r u a l funda d id no t re lie v e  t a ja t o r  Iru in  
lia h lli ly  in view o f  fa d . th a t th e re  w*e a 
fid u c ia ry  re la tion sh ip  ra th e r  Ih o s  sn  a rm 's  
le n g th  I r a n i ic l io n .  Id .

4 , A dm is s ib i lity  o t  e r ld s n e #
C v ld rn n e  O u t  b en e fic ia ry  a f  trust had  1 <-   ...........

4. H e lf-d e a lin g  
I t  i* con tra ry  lo  p u b lic  p o k y  to  g e n n i l 

language o f  a t ru s t  in s trum en t lo  a i i th o n ie  
s e l f  dea ling  by  a t ru s te e . U m g fn rd  v. 
.Sh am bu rge r, T e s  ( i i r .A p p .l3 6 T , 4 IT  8 ,W .2 i l 
43H. e r ro r  re fu s e d  n r *

T l u i l t r i '  b o rrow in g  u f  t a rs t  fen d s  by 
p la r in g  t ru a t fu n d s In pe racna l a o ro u n la
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W a o  sued  In Iw a  o t fw r  cae ra  in w liirh  Judg- 
m e n t i h a d  (w en  take r, ag a in s t h im , l l i a t  h is 
g ra n d fa th e r  w ho  h u l c rea ted  ta m t  had 
m ade num e rou s  g i f t *  to him and  m em bara 
n f  h i* fam ily , th a t  h r  had taken  an  a irp lan e  
t r ip  l o  to rn #  h a lf  a i fn ie n  c o a n lr le s , th a t he 
had p u r r h u n d  an  eap eA iive  s p o rt*  c a r and 
c am e ra  and had  an exp ene ive  la k e  le n iro  
ahnu ld  h sv e  been e u lu d r d  on m o tion  in 
lim ine  fo r  It* exc lu s ion  in  au it ag a in s t Iru u  
U *  fu r  a n  acM iuo tlog , in te re s t o n  u e ln v ra t 
ed t a u t  fu n d s  and  itfle g cd ly  com m ing led  
l r u a l  p rncvm ls In view  o f ,  in ls r  a lia , f a d
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OimL b e n fi f ld * ry  f»ad u lip u la t rd  fh« l S r  baaed on tfin iK g o t ia lin g -, app rov ing  and
w ou ld  n o l m a le . an y  con tention »K * liis t g ra n lin g  o f  a n  a l l r f e d  fo rm  l»y rfc fend an lfl
Iru a te o  f o r  advanc ing  sumsi In  t.ay f o r  au ch  l o  ih r ie  em p lo y o r on ur a b ou t M arch  20,
ju d g rrw n la  L a n g fo rd  e 8 lm n ,b u rg e r , T e x . 1DW ( , | , r  l r i , |  M u tU  j „  [hv j u ry  | „  t

r-e acn e* o f  lia b ility  ixaanx i f  the d e fendan t had
approvrst c e r ta in  spec ified  docum ent* o n  o r

7 . Is ra iru r t ln r r*  s iw u l M arch 2 0 , 1962, s u b m it ta l tss iirx  not
S in oe , In l u l l  b ro u g h l by s u e c u n r  Iru a r auppstrtesl b y  Ih o  tv riU en  p lead in g " and

tes* o f  am p loy so  p ro f i t  ah a rln g  p lan  and oom ro ilted  r r v e r a lb l*  e r r o r  in do ing  ao uver
S ru e l a g a in s t tho fo rm e r  lu i i l e r *  o f  Ihe de fen se  n h jrc lio n e . fU w rn lh a l Vi T ex**
p lan  and  t ru x l, a l l n f  p la in li f f ' s  Ih eo rlax  n f Bunk A  T ru a t C o ., T ex .C iv .A pp  Iif7 4 , f i l l
r o c u te ry  aa  se t nu t b i Ua p stiU oo w e re  S .W .2d  127 , e r r o r  re fu end  n .r .a . j

I9  4 .  [C o rp o ra te  Trustee- D epos iting  T ru a t F un d s  w ith  S e lf)  '

1 . A corporate  t r u R t o v  w h ic h  to a u b j e c l  t o  r e g u l a t i o n  a n d  s u jm r v i s i o n  
b y  s l a t e  o r  f e d e r a l  a u t h o r i t i e s  m n y  d e p o s i t  w i l l s  I l s t e l f  t r u s t  f u n d s  w h ic h  
u r o  b e i n g  h e ld  n o o e a s a r i l y  p e n d in g  i n v e n t m o n t ,  d i s t r i b u t i o n ,  o r  t h o  |m y -  
m c n t  o f  d e b t s ,  p r o v i d e d  i t  p a y s  i n t o  t h e  t n i B t  t o r  s u c h  d e p o u i t  r u c I i  
i n t c r e B t  n n  i t  i s  r c q n i r o r l  h y  H ln t u f a  t o  jx s y  o n  u n i r i v e B t c d  t r u f i t  f u n d s ,  o r ,  
i f  t h e r e  b e  n n  a u c h  M ta tu t c , t h o  s a m e  r a t e  n f  i n t e r e s t  i t  p a y s  u p o n  d i n i i l s r  
n o n - t r u s t  d e j r a s i t s ,  a n d  m a i n t a i n s  in  i t s  t r u s t  d e p a r t m e n t  a s  s e c u r i t y  f o r  
a l l  s u c h  d e p o s i t s  a  s e p a r a t e  f u n t l  c o n s i s t i n g  u f  s e c u r i t i e s  l e g a l  to r  t r u s t  
i n v e s t m e n t i )  a n d  a t  a t )  t im e s  e q u a l  in  t o t * !  m a r k e t  v a l u e  t o  t h e  a m o u n t  o f  
t h e  d e p o s i t s .  B u t  n o  s u c h  s e c u r i t y  s h a l l  b e  r e q u i r e d  t o  t h o  e x t e n t  t h a t  
t h e  d e p o s i t  i s  i n s u r e d  o r  g i v e n  a  p r e f e r e n c e  h y  a n y  s t a t e  o r  f e d e r a l  la w .

2 .  T l i o  s e p a r a t e  f u n d  o f  R c c u r i l t c s  s h a l l  h e  m a r k e d  o n  s u c h .  W i t h ­
d r a w a l s  f r o m  o r  a d d i t i o n s  t o  i t  m a y  b e  m a d e  f r u r n  t im e  t o  l i m e ,  u s  lo n g  
s b  t h e  r e q u i r e d  v a l u e  i s  m a i n t a i n e d .  T h e  i n c o m e  u f  a u r h  s e c u r i t i e s  a h u l l  
b e l o n g  t o  t h e  c o r p o r a t e  t r u s t e e .  I n  a l l  s t a t e m e n t *  o f  i t s  f i n a n c i a l  
c o n d i t i o n  p u b l i s h e d ,  o r  d e l i v e r e d  t o  ( I h o  s t a t u  Im n k i i i g  ih q ia r L n ie n L ] ,  s u c h  
c o r p o r a l s  t r u s t e e  s h a l l  s h o w  a y  s e p a r a t e  i t e m s  t h e  o m o u n t o f  t r u s t  f u n d s  
w h ic h  i t  h a s  d c p o a i t c d  w i t h  i t s e l f  a n d  t h e  a m o u n t  o f  n e c u r i t i e s  w h ic h  i t  
h o ld s  a s  s e c u r i t y  f o r  t h e  p a y m e n t  o f  s u c h  d e p o s i t s .

A c tion  I I I  A dop tin g  Ja t ln M t H um
V tir f f t llo n *  fnrw* O fT lc lo l T r v U  Nurtfc ( J i r i f *  till* JiW llo tl.
„  • uh' l , ' " , f *  f la u lk  l la k A U  S te liv n  4 n f  I lia  Ib i i fn rm"m » y  f a r  ‘• h a l l  In l* * t  . r n lm iv r .  A c l „  ,n , fc U o n ,  fi(,  4 . , ,

In  * u b « rr . (2 ), x u b i l l lu le a  ''m ea t"  f o r  6 1 -4 -1 2  e f  Ih r  S ou th  D a k o l*  A r l,
" e b » ir ’ In fin a l a cn ln n te  aort ' Iw lo n g s "  fo r
" s h a l l b e lo n g "  an 4  "w tm ln a i lro l/ jr  e f  flruirv V lr a ln  fa ta n ifs . In  aiibaee. ( I ) ,  anha ll
r.la l In i l i lu lM n i ,  l l i f "  f o r  " • • l i ln  honk ing  l« l * t  " b - t r i lo r t a l "  f o r  " a l i l u "  in U i i l i  in
r fr |ia r tm *n l, a lic h "  In aa ren rl « vn li-n re  a la n c r i

M k i u y  R r l r r rw r r a

T ru x l*  * * 2 2 1 .
C.,».S T u i a l i  6 273 .
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8  5 .  | T ru s te e  P u y in g  fro m  o r  S e llin g  to  8 e lf l

No truBtoe oha ll d ire c tly  n r ind irec tly  buy o r  sell any p rope rty  fo r  the 
t ru s t  fro m  o r to  iU e lf  o r nn a ff ilia te ; o r fro m  o r  to a d irec to r, o ffice r, o r  
employee o f  such tru s te e  o r  o f  an a ff il ia te ; o r  fro m  o r  to  •  re la tive , 
em ployer, pa rtn e r, o r  o the r business associate.

A c tion  In  A d op tin g  J a rtM tlcU on a
V a r ta llo n a  f r o m  O f f i c i a l  T e x t

N evada . A J . l i  ‘ 'n f a  t ru s t * * , except w ill) 
th o  a p p ro va l o f  Ih e  d is t r ic t  c o u r t  h av ing  
Jua iid ic tion  o f  the  t r u a l e s ta te  arid o f  tho 
accoun ting th e re o f ."  a l  U »  and c f  the a r t -
tion .

S a u lh  D a k o ta . Scotian rcacti: " N o  Icon- 
le a , u n lt ia  eapeeaa ly  a u tb s r ic rd  by  U ia 
t r u i l  i v l r u m a n l ,  a h a #  d ire c t ly  u r Ind irec tly  
leeae , bu y o r e e ll a a r l p r o p e r ly  f o r  li t *  tru a t 
f r o m  o r  lo  U a e lf o r  a n  a f f i l ia t e ; o r  f r o m  o r

tn  a  d ire c to r , o f f ic e r ,  o r  tm p lo ya a  o f  auch 
tm a to e  o r  o f  an  a f f l l la U :  o r  f ro m  o r  to a  
re la t iv e , em p loy e r, p a r t a r r ,  o r  o lh e r  h u rl- 
t e a s  M io c la t* . N o la rU h t la n d lrg  Ih la  proat- 
a ien o r  an y  a ta ta ta  lo  tin. o o a t ra ry , a  t ru s ­
tee m ay la a ia , p u rch a se  a r  a r i l  p ro p e r ly  
f r o m  o r  (o  Hue t ru a t  ha rep re sen ts  aa true- 
la e  I f  ip a c if ic a lly  a u th o r!a id  (o  do ao  lo  a 
decaden t'' w ill oe Ih e  In s trum en t c re e lin g  
the tn i i t e a  r t le lM O lh jp , Inc lud ing  Ih e  re la te  
Ib h m a o l o f  *  l r u a l  a e rv lo t  o ffic e  aa pm vid  
ed b j  ch ap te r 8 1 -1 0 ."

l . lb m r y  R e fe ren ce s
T ru a l*  «*»23I(I lo  3).
( U S  TToata «  2 40 , 2 1 9 . E S I.

I f

G in e e s J Iy  I
A cqu iescence o f  b a n f f lc la r y  7
C apac ity  a» t ru a le e  i
C o n f lic t  o f  In l r r e a l 8
C o m l r u r t l r e  I r u t l  IS
C o u r t  a u lh u r la a l lo n  6
K r e tn p la ry  o r  p u n l l lc #  d am ag e*
t lo t d r r  In  du e  c n u ra r  I f
f u d l r l a l  a a l r  I
l i a b i l i t y  o f  t h i r d  p a r l le a  14
r r l c a  III
S c r .n u  ( I
P u r p o r t  I
Q u f i l l o p i  n f  f a d  IS
Q u r i l l t im  n f  la i r  IT
Rem adtee 18
S p e c ific  p e r fo rm a n c e  IS
T it le  to  p ro p e r ly  B
T r u r l  p rn r i r lo n a . a u lh n r i r a l lo n  hy

I .  I'u rp u oc
T h e  p t ir j im r  o r  Ih la  unction ia lo  c la r i fy  

and a trv n g th e *  n i l r a  re g a rd in g  lo y a l ly  hy  ■ 
l/ n a ln r  lo  U.» In ln ro a la  o f  h .a r e i lu i a  qua 
I n a l  W a r tv .i la  H ank & T r u a l Co, v. Jn l.n - 
• ton . 11147, 183 R.H 2d  44V, M J  M C  7 J I .

N o te *  o f  D o e li lo n a  
1.

774

f im t r e i f y (
P e e l d i l l  Iru a te a *  o f  pu b lle  t ru a l n e cc  a l l 

em p loyee* o f  c o rp o ra tio n  lh a l w ou ld  be • in ­
g le  la rg a a l u a a r o f  tru a t'e  p o llu t io n  c on tn .l 
fac llitlw a d id p o t  r a n d t r  t r u a l void  Sh ipp  v. 
S ou lh e aa ta rn  O k lah om a fn d u a tr ie *  A u th o r i­
ty . O ld .1972, 4M  P.£d 1396.

T ru a to r  m ay r a l le r n  a  tru s te e  o f  a l l 
d u lie * , r e a t rk t io ra , and Irsb llitW a Imputed 
by law  r a r e p l f o r  lo an  o f  t ru a t  funda . de- 
p r i l l  o f  In t e l fund* w ith in  the n u rp o ra la  
(n ia te e , an d  tre itcw '#  bu y ing  o r  c e llin g  
Irom  o r  lo  itau lf. C o rpu s C h r is l l N a l.  f la n k  
v. C en tre . TV a .C lv .A pp .10T f, 641 S  W  .2d 
( 21,  e r r o r  ra fu a ad  n n .

T ru s te e  ah a ll n a l b ay  oe a r i l , d ire c t ly  o r 
In d irrcU y , any p ro p e r ly  b e lon g in g  to  trou t 
ro ta  In . from  o r  to  h la ia t l f .  and auch »elf- 
d e a lin g  Irara&cT lona m ay ha a lt a c k rd  by 
b a n r ftc le ry  tv e n  though  he ha» tu ffe re -J  n-» 
dam ages and evea  Ih o ag h  u-u itf-e h *a  acted 
In g oad  fa ith  I fa rv e y  v . C asebce r, T e a  Civ 
A pp. 1976, 631 S  W.2.1 206 ,

T h a i I r u t lc r o  who declined to  a llow  u l -  
l lu .  incom e b a o e fic ia ry  lo  o iw chaa* hom e 
Ir ia n  a  t ru s te e  w R I. fa n d t  f r o m  lr u a l ,  p e r

THIJSTS ACT 05
Hot a 7

m ille d  hom a to  be p la ro d  In t r u a l a f t e r  a f l l  to  i rn k c  as a a le  n f  lh a  enlahn'a pcupeirly
M l t lo r  p u rch a ted  it  w ith  duna liu n  m ce lved  lo  Ih em te lrc a , e ith a r d ire c t ly  a r  ind irec tly ,
f ro m  a e l l lo r 'e  m o lh e r d id no t c o n a l l lu U  I W  a. H a ll, T h a .C lv .A pp  1977 , 6 6 3  S .W .2H
“ a r lf -d e a lin g "  o o  p a rt  o f  Iru e le v a  H a ll* - CtHk e i r r r  r a f iu e d  n .r .e .
d ay v. F id e lity  N a l. IU n k  o f  lU lo n  R ouge ,
lo .A p p .I9 7 6 , 3 1 2  S o ,2d S83. 8 . C o u r t  n i i lh o r l i e l ln w

fhwpoaa o f  m a t  ia adm in is tra tion  o f  Recogn is ing  and m a f la m ln g  Ih *  e t r r o  
p ro p e rty  f o r  ao la  b en e fit o f  iM iia fir in ry  and ro le  o f  rep iity  tfim.4 a  trun tae  cannot tw b o th
p ow e rs  and du ties o f  I ru e ta a  n rla lng  by law  vvm tnr and vendee , (h e ro  o r *  r a r e  and  Jnoti
o r  u n d e r I r a a l  in s trum en t m u a l *11 ae rve  lia b le  e« re |.llo n»  w hen tha c ou rt . In  the
th a t ra id end can o n ly  b e  m od ified  lo  e a la n l e ia rc ta e  n f  lla  Inhe ren t eq u itab le  pm re re ,
th a t  lh a y  w ou ld  no t cauae an »l>rog»U«ii u f  rot\y a u lh n r i ie  *  p u ic h e i*  o f  tm » l p ro p e rty
pu rpose  o f  (h e  U u a t  Saccaaalun a f  S im p  by (h a  U u i la n . u p on  f u l l  fin d lng a  o f  fac4
ana, lw .A p p .1 9 f6 , 311  So ,2d  3 7 , w r it  Hauled lh a t ( I )  com p le te  m c lo e u r *  o f  a ll f e r l i  m u
3 13  S o .2d 88®. m ado b y  Ih e  tru a le e . 12) U ie a a la  W ould

T W a le e  ia fid u c ia ry  w ho la in cu n fi.lc nU * l " ’ • U t ia l ly  p ro ro o U  lh a  b ea t In te rn a ls  o f  (h o
and In f lu en tia l p o a lllo n  in re ln tm n  lo  btmafi- « " » '  • nd " *  h e n e f ld a r iw , and (3 )  (h e re  a re
c la ry  l o  whom  he ow e# tha h lghea t lo y a lty . "® o t h , r  p s rrb e a e re  w illin g  In  p a y  Ih *  aaeni
Ir) o r  n g a re la r  praur than  e ffe re a l l>> Ih e  t re e

lee . W achovia R ank  A  T r u a l C o . v . J o h n
3. C ap a c ity  u  Iru a te *  a ln n , 1967 . 163 » .R .2d  449 , £69 N .C  701 . 

f le fu a a l to  aw a rd  d a m a g e  fo r  ao lf-dca l-
m g  o n  p a rt  o f  I ru r t e o  waa a.o l e r r o r  w he re  *• J u d l r la l  a a le
w ha te v e r b re a th  o f  f ld o c ia ry  d u ly  I n u lo *  W he re  irv a le e . w ho h o ld  l l f o  a e ta le  h
com m u ted  waa In Wa capac ity  aa d ire c to r o f  t f i a . t  fo r  I l f *  ta n an l, forec low ed n lla n  e n l
ro rp o ra lio n  and  n o t *n hta e ap ac ily  a s  Iru a - tad In p ro |w rty  a f t e r  fo recJea .ire  ju d g m en l
U «  acd  t r c i f i v t  did not • • IM rA l w ith  t r u i t  which b o th  p rim ’ ljtn l m id h iU r -
pn )p o rty , n h n fn i In rorpcmlnn, bu t r t t h w  ^  nwtting r w l  » a )m  in Ufor o f  I lf*
w ith  corporatJon 'a p ro p e rty , m uoiea u a td  l o  , „ „ t  u , r , U n (  o f  h t r  prx, |» r t lo n a le  in te r
p u rc h u e  lo a u r e r a r  fo r  i r w l *  A dam  v . e a t le  (h *  p id gm en l, S an  A n lnn to  (m en  A
H a m a , Te« .C iv .A pp .ll> 7 fl, 601  S .W  2d 162, T n j l t  ^  t  l | ,m l l l o n .  1965 , 2 83  R  W .lM  13,
e r ro r  re fu a od  n .M  7 , ,  «,y
4. T i a r t  pea reh lona , a o lh u r t a a l la n  h y  W t.cre a l i  o f  naven b a n e fir la r ie *  n f  lc « l»

T ru a ta o  waa n o t g u ilty  o f  Im p ro p e r ae lf- in rn t r r y  l r i . i t  e k v te d , p u reu an t lu  p e n n l*
de a lin g  o r  a d im an a g a aw n l la  lend ing m oo »ion g ra n iix l In rod ic ll, lo  w ith d rew  th e ir
o y  to  l r u a l  an d  (b o o  u i io g  fu n de  In  p u r  rea p rc tla e  in le re r tn  f ro m  le u i t  and  h ro u y h t
cha»e Ih re e  no te* f r o m  an o th e r re la ted  a pa rtit ion  n .iit fo r  n n rh  p a r jrw e . w here in
(n ie t  it  a d m b la la te d  w here l r u a l  n g re em en l t r u i l  p ro p e rty , cona la ling  o f  m ln  .l re a lly
g o re  t r u i t e e  p ow e r to  t ra n s fe r , a a i lg n , n i l  and pceeona lly , waa o rd e re d  aotd by  a re-
nod con vey re a l oe p e r* o ra l p rom -rty  ro n a t l c a ire r app> ln le* l hy r o u r t  a t pubhc * * (*  I.)
to t in g  lh a  t ru a l e s ta te  up oo a itrh  te rm s and be lia ld  a t np e rlf .c d  tim e and pla.w  a fte r
fu r  auch ro e s ld e re t iu n  a* in  I t *  e a c lu i l i e  pub lic nnti.:*, ai.lhoria lt<g t rn it c e a  who
ju d g m en l o f  t r u l la e  m ay i t e m  In l .e  in  the wvee al»u I e .it f i .- l* r i* e  u f  t r u i l  lu  p u r r h m
(w it  in t i  r u t  u f  tha  t r o i t  e c la t*  and In Ita I r u i l  p ro ]w ily  in .tn f lu i d *  a t in ch  mile d r i
f u l l  d ii r re U o o , l a  do and  p e r fo rm  any sod  not vao lat* f i i i i  i r t ic le  l-'urah v R u trh .
a l l acts n a eea ia ry  o» c en ven len l In  hand ling  T « t C la .A pp  1962. 261 3  W .2 J  9 27 , e t t o r  rc-
ol t r u i l  p ro p e rty , U u rn a tt a F . r e l Nat. fu m d  n r «
Hank o f  W aco , T n .C t v A r p  127M. 667
H.W-Zd 8 73 , a r r o r  r e f u n d  n . r e  7. A o q a te i rm re  n f  b e t t in r t a iy

r r o v u to n  b i w ill th a t I r u a lrM  n f  te ita  W ho re  n-w p o ro ku e a i o n  Ida nwti account
m i l i t a r y  t«u»t w ere lo  h » i»  t* iw a ro  o f  tha t which l .u  du ty  i.c t r o l l  re q u ir ro  h im  to
in u ia g in w n t which w e re  to  be r i» r c l i e d  ao ae ll o n  a re * ..m l n f  an o th e r , r r  p u r r h * * i i  un
I f  I run V * *  w ere  the ew-n*ra In Ire ain tfd i a e ro t ia l ol an o the r lh a t which he i r l l i  un
waa no m o re  Ut»» a  d ire c tion  l i n t  I I I*  l»iw- hi* ow o  a rcuun f, th e  law  w ill avo id  tlte
e ra  A T laa lly  g ra n ted  w are tn  bn .m fv tte rad  tre tiaactlo t. * t the inatahi'# A f the m i n i  q-,e
ao.1 H M c lc n .  w hs w ere em pow ered  w ith H u rt , aaen t tn u g h  aa le  w a* w llh .n t l fra u d ,
th e  a a .w  g e n e ra l a s lh n a ity  g re e te d  Ih e  |» o p e rty  w ia  auM f.ir  l u  fu l l v a lu e , and no
t ru i ltw a , i t e r tu d  no  a u lb o iia a 'in .. (com  tha a c lv a l In ju ry  tn 7..* In te ira ta  I i  p ru ie t i , hut
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ouch s i l l '  i» m l  vo id  hu t vo idab le  on ly , and  
i f  rea tu l qu e i r u i l  a r q u i n c u ,  aahr I t  hind 
in g  o n  him. C obb  r .  N ew rxnh , 1 910 , 2 0 5  
l ‘.2d IW I, 201 O k t. SIN .

f lu le  th a t (n m lF t  can no t pu rvhaao a l  h it  
ow n  ia ll*  rv a lly  m anna ( h a l  auch aa lo  la 
aubW rt lo  attach by  e e a lu i, m i l  i f  o f iU i l  
cieairoa to  hot a i la  a la nd  then  t i l l *  o f  pu r- 
c h u m g  Iru a ta e  i i  u i ie m p t lu n o b le . H a rvey  
V. C a a rh e r r , T o x  C h r.A pp .1975 , G i f  S  W .2dIX.W

N. C o n f lk t  o f  I n U r e i l  
T r u i t  inden tu re a n lh o r i i in g  txuateee to 

d n l  a i  t u rh  w ith  an y  It rm  o r  r o ry o ra liu n  In 
which they o r  any h e n a flc la ry  m ay h o  in lr r -  
aatod aa a p rin c ipa l and n u lh o r i i in g  tru a  
tom  to  em p loy  aa a t lo rn o / a ,  b ro k e r* , o r  
ag en ta , an y  f irm  o r  c o rp o ra tio n  In  which 
a n y  t ru a lr o  o r  any bene fic ia ry  m ay ho in te r­
f i l e d  and In  pay litem  r ra ro n a b te  and  pnqv 
o r  com penaatiou fo r  le r v ic r *  ren d e red  did 
n o t aa a  in a lt o r  o f  tavr ahnw  an y  m o r a i i r y  
con flic t o f  i n l r r r i t  a n t  a n a  n r l  v o id  aa 
ag nm it pub lic po licy . M cCau ley  «. S im m er, 
T o a  C iv .A yp  I9 W . 3 36  S .W .2 d  H72, e r r o r  dia- 
ra in ta l.

S. T IU e  l o  p ro p e r ly  
W h e re  ono r e n lu ru r  com m ita h la  p ro p e rty  

In  ven tu re , b u l yetaina le g a l t it le  In h la  own 
n am e , he bn lda auch p ro p e rty  aa Irua lc -a fn r  
v a lm p r i i f .  Rh ine  v  M ille r , 107B, 58.3 P M  
lf,H. IU  N ov . 547,

Aa t ru a le e , jo in ! a d v c n tu ro r w ho com m it 
le d  | i r * | n r t ;  In  th e  v a n lu r«  b u t re ta ined  
le g a l t i l l*  in h la  ow n nam e w u  req u ired  to 
accoun t v l r l r l l y  lu fiia rn a d v o n lu rc r  and 
c ou ld  n o l, l y  r ra a o u  o l  h u  p o a a ria io n  o f  the 
p ro p e itv , r r j o y  u n fa ir  o r iv a n la g c  n r  have 
g re a te r  r igM a  in p ro p e rty  lh a n  h it  cnadven 
lu r e r  Id

10. 1‘rlcr
In  a ritn n  in  fn re r io a e  la x  lien  e la ira rd  In 

ea ia t th ro u g h  fo rm e r ow n e r a g a in a l pu .n l- 
Ing which hud h e rn  aU n ln ite d  In  V an l> /h e  
a n t e  U . h  tied been  t o ld  a l au c tion , t i * v r r n  
ntenl w h ith  did no t a ttem p t lu  p ro te  tha t 
th e  p a .n lii g  w a r a n  a u lh e a lk  c re a tio n  rd 
Van l l ) k r  fad ed  lu  e n try  i la  b u rden  o t 
p ro v in g  th a t 12GII p ric e  pent b y  a u c c e ia fu l 
I .a ld e r arha » * *  w ife  « (  I n u le e  fo r  Ihe 
pa in ting  w u  iu e ilc q u a lo  I )  S . v  V on  Caefi. 
!>,<:T e a  1912 , :I5« b 'K upp . JIG .

11. I ' fB f l le
T ru a le e  r o i i i n i l ln ig  beeach la c h a rg ea b le  

w ith an ) p r / f i t  in e i lr  by h im  th ro u gh

b reach . H n llnw ay  v . In U rn a t lo n a l lla n h e ra  
I  . I f*  tna . Cn , 7 en .C W .A pp  1962 . U C  S. W .Zd 
108, r a re ra e d  on n lh e r  g rounda 36B S .W .2d  
GOT.

IS . H o ld e r  In  due c o n n *
NoU r which w ao m ade by m a k e r to a e ru te  

t a n  f r o m  l r u a l  m e waa aegotiabed f o r  fu l l 
c o o rid e ra tion  by  lr u a l* *  to  h lm ae lf in  y lo la  
l lo a  o f  h la  fM u tia ry  d u ty  n e t to a a l f d r a l  In 
t r u i t  p r o p e r ly ,  an d  t h u  auch tru a le e  waa 
d e p r lre d  f ro m  c la ss ific a tion  aa  "H o ld e r  In 
D ue C on ro e ."  H a rv e y  ». C aa rb o e r , T e a . 
C iv A p v .m i i ,  U l  8  IV . Id  2 05

IS . C o n M ru r t lv a  I n t e l
P ro p o rt io n a l ah a ro  o f  p r e f i l  Inu red  to  ben . 

o f i l  o f  Jo in t v e n tu re r  w hen  hia o o a d v e n lu r r r  
b reached h it  d u ty  aa t rv a ta e  b y  a p p ro p ria t­
in g  com m on p ro p e rty  to  h la ow n  uee am i 
r e a l. l in g  a  p ro f i t  th e re from ; coau lvan tfirv r 
he ld  p ro fr la  In  conadructhre tm a b  Rh ine  v . 
M ille r , 1971, U S  I 'M  d U .  94  N ev 047

Lew  w ill ra la e  a c o ru it ru d b e  t r u i l  upon 
b re ach  o f  a  o o n fu lio t la J  re la lio n u h lp  w hich 
m ay t i i a l ,  a lth ou g h  aoch re la t lo n ih ip  m ay 
n o l  uuret techn ica l req u lrem ao ta  o f  a  pa rt- 
n a rah lp  o r  Jo in t v an tu re  C a in ro  v . I lam - 
m an . 1 9 * 9 , 3 U  S  W  2d 567 . 183 T e a  f,IH.

IA  L ia b i l i t y  o f  I h l r d  p a r l l r a
W he re  deed f r o m  p rd C l ah a rin g  t r u a l lo  

I r u i le e  waa n f  rec o rd , p a rty  w hich had con 
t ra d e d  io p u re h a ie  re a l ly  f r i l l *  t ru e le v  w u  
ch a rged  w ith notice th a t tm e te o  had .t ra i l 
w ith lr u a l In  a d a lo y a l m in n r r ,  and . having 
■urh kn ow ledge , waa ch a rg ed  w ith c u n ir  
q u rn c r f  o f  t ru a le e '*  w m n /Jn fn g . S le v e a  v. 
U n ited  S e rv lo e i A u to  Aan'n, Tea Civ App. 
1970. tr .9  S .W .a d  M 0. r e f .  n r e .

15. R c m rd lc i
W he re  t ru a le e  d e fa a d in U  a n  o n n ie lo u i ly  

to rU noa  In  a rq u i r la g  llw dr p ro f i le  by  b reach  
o f  t r u i l ,  I t  ia p ro p e r I h i t  th ey  bo  dep rA ed  
th e re o f, a lth ou g h  cae lu i q u e  t r u i t  haa rem e­
dy n f ob ta in in g  re a lH u lio n  by way n f dam  
age* »e a lte rn a t iv e  n r pe rtiape tv a n  In a.144 . 
t ion  tn  h l i  r tg h la  to  auch p ro f i le , eevi, in oey 
e v e r t , he can  chunao rem edy  which h u m  
m o i l ad van lag ooua  end m ay c i r r i  lu  de ­
p riv e  tru e le e a  o f  p ro f i t  ra th e r than to  cock 
d e m ag * ' H o llow ay  * . In te rn a tio n a l H ank 
era I J fe  In i  C o ,  T e i.C h r.A p p  1987 . 354 
.3 W  2/1 198, re e r ra e d  on  u lh a r  g round * 1168
H .W  ld  6 57 .

TW ISTS ACT

Id , 8 p ac ific  ( r r r fu rm a n c e  
T ru a le e , w ho p ro cu red  a deed Tmm p ro fit- 

l l n r i n g  l r u a l  t o  h lm ic lf ,  and e h o r lly  Iheew- 
a f lv r  en te red  In to  cnn leact U> ee ll lan d  
w hich w ou ld  b r in g  h im  a  p e raona l p ro fit  o f  
au p ro a im a ia ly  1 28 8 ,0 00  and tende red  deed 
e flow ing  n im  aa  ona o f  g ra n to r*  even l o  
e a U n t  n f  b e b g  Joined th e re in  by  lee w ife , 
cam e In to  c au rt w llh  un c lean  hnnda and wax 
no t rn r i l le d  to ap ee lf lc  p c r fo rn n n re  a g a ln e l 
p u r rh ta e r . S tevoe  v. t ln ito d  S e rv ice* AuCrr. 
Aan'n, Tex .C iv . A pp. 19 70 , 4 5 9  B .W .Zd 9 3 0 , 
r e f .  n .r .a .

IT . D n e a l lo a e  o f  taw  
Wher-e lr u a l* *  haa been fo u n d  to  have  

been g u ilty  o f  e e l f  deoHng w itli I r u i l  fu n d , 
tm i la u ’ a k a h l l l ly  aa ind iv id ua l la  1C cep  
la ln ed  by  oou rt aa a  m a tte r o f  Inw . Ham  
m an v . R itch ie , Tox .C 5v .A pp 1977 , 6 47
S .W .7 d  8 98 , e r r o r  r e fu te d  n  r . r .

IN . Q u e a l lo a a  o f  fa c t  
W h e r t  m ik a r  o f  no te la c ked  nU nd ln g  tn  

ra iea dn fanee lh a t  h o ld e r o f  n o lo  had violate 
*d  b re ach  o f  k ia  f id u c ia ry  d u ly  nn Iru .n lee In 
p u rch a e ln g  n o lo  f r o m  Iru o U  w hn th e r m a k e r 
t/aa  lia h la  to  h a irie r w u  q u ro t lo a  f o r  In o r

o l  f e e l  l lu r v e y  v . C u e h e e r , T e x tS c .A p p . 
I97 ii, 5,11 li .W  2.1 205 .

In  a c lii .n  b ro u g h t by b e n e fic a r lu a  o f  
In ia ta  ag n im t Irv a le n  f o r  an aO coun llng  and  
dnm ag re , w lierw rec o rd  ah ow rd  th a t atocfc 
w lik t i waa p rin c ip a l a n e t  o f  I r u t t a  w u  aokt 
to  U u a to r fu r  S 2  p e r rh a ra  a n t i th en  rvao ld  
b y  k irn  fo r  IH  p e r t h a r r ,  m a te r ia l inane n f  
fa c t m i l le d  u  lo  w i t h e r  truau -e  did no t 
aocoun l >o an d  u ay  b o n e ft r ia rk e  a l l  p ro - 
c rada to which they vra rv e n tit le d  a v rn  i f  
m a jo r l ly  o f  d ire c to r*  o f  c o rp o ra t io n  Lyd v o t­
ed lo  a n llin r i in  aa la  o f  a lo c k  lo  b in  and 
a ta n  I f  J f l p e r e lia ra  d if fe ren c e  between 
pu rrJiaa* an d  rxwala p rio r*  w u  to  i »  hie 
eon iyonaa llnn  f o r  hia la b o r In  rc im rcU oo  
w ith  a i lp , thu a  p r** lu d in g  a u m in a r l Judg­
ment. Rend v. S tr in g a r , T a a .O v .A p p . l9 7 l ,  
4 72  B .W .?d  fl£ 9 , a r t o r  re fn aed  n r * .
IS . H r*m p la /y  o r  p o n lt lv e  dam age*

P ro o f  n f p ro f i t *  tnnda by  t iu a te a  th ro u g h  
breach o f  t r u i l  cou ld  n a l  b< d o v om ln a ln l 
d a rn ig ea  lo  Iw n a fic la ry  and c ou h l n o l iup - 
p o rt  aw ard  f o r  exem p la ry  d a r o ig m  In hla 
fav n r. H o llow ay  v. In te rn a tio n a l lla i ik e ra  
U f o  Inn . I V ,  T r a d e .  App. 1962, SIrt 8 .W  2d 
IPS. re v . r r . - l  an o th e r g ru in d s  358  S .lV .Zd 
567.

S 0 .  [T ru iU e  H e llin g  fro m  O ne T rua t lo  A n o th e r T ru r t l]

No trustee sha ll as Irim teo  o f  one t r u B f  h o II property  lo  i ln e lf  ns 
trus tee  o f  Another trus t.

A c tion  In  A dop tin g  J u i lw l l r l lu n e

V a r la l l o n t  f r o m  U fA c la l TWal.
h 'e ia d a . Adda "excep t w ith Ih e  ap p rova l 

a f  the i ln t r i r l  c o u rt h av ing  Jm led lc lie n  o f  
tha tru a t e t la lo  and o f  the acxvrun llng Ih rrw  
o f . "  a t th e  end o f  lh a  a K l lo o .

N o r th  C a ro lin a  Paction  ren-la- "A  t rx *  
le a  may ev il a e le la  he ld by iba He liihH-kary
In  one l r u a l aocoun l l o  I t r n l f  ex  t i n t e e  In  
a n a liw r  t r o l l  accoun t I f  U ia Irrtnxa.-lian  in 
fa i r  l o  b o lh  aocwuala and  I f  I h r  ( rn r  aactinn 
la e a p rv u ly  au d ie r ire d  by Hie in a lrum un l 
o r  in a t ro m rn l*  c r e a l . r g  II,a  a rw .u n le  "

S o u th  l l a l i u la .  S rc llu n  reada' "A  cv rp o  
ta la  I r u v lr *  m ay ce ll ■lock*, bond* and 
o th e r ircun tlcw  |,* t* J  an  a ll u c h n n g n a  au- 
[w-rrMnd hy llw j w ru r it ia a  and  ta c h a og e  
camminainn u  w e ll u  ab ligaUuna a f  Ih e  
t i l l  trv a v u ry  and n h llg a llu ra  n f  U .S . 
Q uvrvum r.it eg c ach e  het.l l.y  It In  one *c-
cdun l lo  l ln e l f  an I r o a te r  o f  a n n lh e r account 
I I  lh a  In n a a c lin n  la fa i r  lo  bo th  ancoun la 
and I f  lu * I i  Iro n aac llu n  ia n o l p roh ib ited  by 
the In a t/u iu rn la  c r ra t in g  lh a  In iu ln *  re la - 
(lon ah lt ’O "

1,1 t r e e

T ru e la  « » 2 3 l ( l  b> 3 )
ci i l l  ■*) a.  I I  i | ju  h id

W
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N o l*  1 TKU8TS ACT

Nutaa o f  l ln r la la n a
t . T r u a l t m ln im r n l ,  a u lh o r ia a t k in  by  

N o riv iih a la n d ln g  p ro h ib it ion  o l  U la  a r li -  
i l e  o g a in a l t r u i l o r  te ll in g  p ro p a rty  I rn m  
on e  d u a l  lo  a n o th e r t r u i l  o f  w hich I t  la 
tru s ted , w here  t ru s t  In i tm m e n t  g a v e  trn a - 
l<« l o l l  p ow e r lo  O tpo-ao o f  th a  t r u i t  H l i t a  
o n  au ch  te rn i i u  m a ; be  cleameii ad v isab le  
and  g a v e  t n ia le o  a u th o r ity  In m ake lo a m  o r  
inveatm onlA  w ithou t an y  re a t r i r i ie iu  and  a l  
l i t  s o le  ju d g m e n t a n d  d i l r r a t io n , Ih la  a r t id a  
w a i not v io ta led  b y  fa c t  th a t t ru a le e  bank 
t ra n s fe r re d  c e rta in  n o te s  f ro m  ona I / l i l t  o f  
w h ir ls  it w as tru s te e  to  a n o th e r I r a n i  w hich 
it a k n  a u r ra i l aa  t ru s to r .  D a rn e l l v. F irs t  
N a l.  Uauk o f  W a tu , T e s t s . , T es .O iv .A pp . 
1970 , fuM S .W .Jd  SOt), a r r o r  re fu s e d  n r .a .

TVuatee waa n r t  g u i lty  a f  im p rop e r se lf- 
d e a lin g  o r  (n lam an ag am en l In lend ing  m on ­
ey  to  t r u i l  a n d  than  ua ln g  fu n d s  to  pu r 
ch ase  H im  s o  tea f r o m  a n o th a r ro ta ted  
l r u a l  i t  a d m in b U ra d  w here  l r u a l ag re em en t 
g a v e  t ru a le e  p ow e r l o  t r a n a fe r , a ss ign , s e ll 
a o d  convey re a l oe p o n o e a l p ro p e rty  conate- 
lu U n g  tha  I n u t  e s la l*  upon  auch I r o n *  and 
f o r  auch O oce ide ra lion  as in th e  e a r lu i iv e  
(u d g m e n l o f  Isu a taa  m a y  te em  lo  be in  the 
b e t l  In te rv a l o l  Ih e  l r u a l  c a ta la  and  in  ils  
fu l l  d isc re tion , t o  d o  an d  p e r fo rm  any and 
a t l ac ta  n e ce ssa ry  o r  o o n ra u M e l In  hand ling  
o l  l r u a l  p ro p a rty . Id .

f f  7 .  (C o rp o ra te  T rustee  B u y in g  I ls  O w n  8 to < k |

No co rp o riito  trus te e  sha ll purchuBO fo r  d t r u s t  shares o f  tin  ow n nlock, 
o r  ita  bonds o r o tb e r securities, o r  Ih o  stock, bonds o r o th e r  securilico  o f  
an a ff il ia te .

L ib r a r y  K e f  e m c e e
T t u * f* a = > 2 l7 .4 .2 3 l | l> .
D  J i )  T n t t la  ( I  2 48 . S IR .

N ote#  o f  D e-ria tonu ■-*
I .  f ie n e rn l ly  n a tio n a l baurk w aa r  a U r  l i d  d ire c to r o f  b an k

T h a i lu r r o s i o r - ln ie t o e  o l  t ru s t ow n in g  d id  no t d in q u a llfy  au coeo ao rtsu s ta e . R lu a r t
4 20  of .'4)0 a u th o ris e d  s h a m  o f  atock o f  e . S tu a r t , O kl.lO TO , itH  P .2 d  GOS.

§  8 .  (V o t in g  S to c k  I

A  trus te e  o w n in g  corpora te  a tock m ay vo te  i t  by  p ro x y , b u t sha ll be 
liab le  fo r  any Ioab re s u ltin g  to  the borie /rciariea fro m  a fa ilu re  to  use 
reasonable care in  decid ing haw  to  vo te  the  s tock and in  v o tin g  i t

A c t lo a  In  A d op tin g  J u r i a d td lo n a

V a r i a t i o n  f r o m  O f f i c i a l D r i b  s c n o ra l o r  lim ited  p ro x y , b u t a h a ll b e  liab le
, . . .. . ror an y  to la  ro a u lt ln g  lo  th a  hana flc la riw tN o r th  C a r o lin a .  S ec tion  rrad n : A Iroa - ( r o rn  a  fa llo rw  ta  a sa  r e t  sue is  l i e  c a re  In ’

tee ow n in g  i k a r r a  o f  c o rp o ra te  s tock  o r  decid ing how  lo  s o U  th a  a to ck . In vo ting  it
u lh n r  a e r u i i l le i  m ay v o le  i t  In p e n n n  o r  b y  o r  In  n o l  co t in g  I I "

L ib r a r y  R e fe re n c e s

C o rp o ra t io n *  • ” 177 , C J .8 .  C o rp o ra t io n *  t l  M S . 662 .
TV u ris  0 - 2 1 7 .4  C, J S . T r it e l*  4  J2S .

7 7 8

TRUSTS A trr

f f  9 ,  I H o ld in g  S tock in  Nom e n f  N om inee I

A  trus tee  ow n ing  s tock m ay hold i t  in  the name o f  a nominee, w ith o u t 
m ention o f the t ru s t  in the s to rk  ce rtifica te  o r stock re g is tra tio n  book; 
provided th a t ( I)  the tru s t records and a ll reports  o r  accounts rendered 
by the trus tee  c lea rly  show the ownership u f  the atock hy  the trus te e  nnd 
the facts rega rd ing  its  ho ld ing; and (2) tho  nominee sha ll deposit, w ith  
the trus tee  a  signed s ta tem ent nhowing the tru s t ownersh ip , sha ll 
endorse tho stock o e rtif ira te  in  blank, and sha ll not have possession o f  
the  stock c e rtif icn le  o r  access tlre re to  excep t under the im m ediate 
supervis ion o f  the trustee . The trustee if ia l)  bit persona lly liab le  fo r  Any 
tOBft to  the t ru s t  resu ltin g  fro m  any act o f  m ich nominee in  connection 
w ith  stock b o  held.

A c tl- in  In  A dop ting  J u r t e d lr l lo n a
V a r i a t i o n  .'m m  O f f ic ia l T t  i t :

N evada . P a r . (2 ) tc a d i: " th e  nom ine* 
a h a J ld a p o a ll w ith  th e  t r a i l e r  a  a igned aU ta - 
m in i  ahow b ig Uw  tru a t uwrn-mhip. T h r 
t n a t c e  a h a ll be p c ra on a lly  liab le  fo r  nny 
I o n  to  tha  t r o a t  rc a u tlio g  f ro m  any ac t o f  
auch nom inee In  connection w ith a lo c k  i o  
he ld .''

New M e a lc o . In  p a r . (2 ) , om lla  ’ 'ahall 
•ndocae th a  a le c k  c i r t i f ic a ta  In b lu n t .” .

N o r th  C a r o l i n a  SecUnn raada
” A tm c tee  m ay ho fil i lU fM  * f  atuck o r 

o th o r aecuriU ea in (h a  r im e  o f  n nom inee, 
w ithou t m en tion  o f  lh a  t r u a l rc Iv tinnvh ip  in 
(h e  tn a trum ao t rvp ra a rn b n g  a lw k  u r  u lh v r 
ae cu rilie e  o r  In  regb tT a tinn  reennta o f  the 
iaauer Ih a ra o f; pm v ldw l, lh a l

" ( I )  T h e  record* and a l l  r r p u r i*  u r  a e  
coonta rrn d e re d  by Ih e  t n n tc *  d e a r ly  
ahow  lh a  ow narah lp  o f  Ih o  atuck o r 
o th e r e te u r i lle a  hy lh a  trva lea- and lb *  
Carl* i aw ard ing ita h o ld in g * . unit

" (2 )  T h e  non ilnc* a h a ll not have  po tato - 
aton o f  I h r  a tock o r  o th e r o e ru r i li r a  o r 
occoaa th e re to  e ac rp t u n d e r the imme­
d ia te auperv fe ion  o f  (b e  In ia te *  o r 
w han  auch a o c u r ll l r *  a re  r ltp aa tted  by 
Ih *  fid u c ia ry  In a  c le a rin g  corpo ra tion  
u  d e fin ed  In  0 . 8 .  2 ^ 0 - 1 0 2 (1 ) .

"T h e  t rv J te c  ah a ll be p a n o n a lly  lioh la  fo r  
an y  acta o r  um iia lo n a  o f  auch nom inee in 
c tm nre lion  w ith  auch atock o r  n lh n r  nncuri-

t ia i an hak l. aa i f  auch hart dune auch a r ia  o r  
been gu ilty  u f auch om laalona.”

S o u th  D a k o ta . S ec lio ti nrada:
"A troaUw  ow ning any a lo c ka , b*nda, 

notaa, debcnU icra , o r  n lh a r  w ritten  o b lig a ­
tion# o f  an y  pub lic  u r  p riv a te  c o rp o ra t io n  
m ay ho ld  I h r  iiiro a  t*  the nam a o f  a nom i­
nee, w ithou t m an lio a  a f  Utc t r u a l in  Ih e  
recorde a f  auch cu rpa ra tion  o r  tn th e  e ln ck  
oe rttfic a ln  n r  atock r ru w tra lju i i  b-rok o f  
auch a irp u ra t io n ; p rov ided tha t

" ( I )  T h e  tao a t re c o rd *  nnd a )1 roporU r « r  
aocou iPn re a d iro d  by tha t r u i lv o  i l* * r -  
ly  n h o v  lh a  ow neran lp  o f  auch i ln c k e , 
bond*, nu lee , d a b an tu n a , u r  oU w r w rit ­
ten  o b l g n U o u  o f  auch pub lic o r  p riv a te  
c o rp o ra t io n  by the tru a te *  and th e  Carta 
reg a rd in g  l la  bo ld ing ; nod 

"(21 T h e  nom ine* ah a ll d apoa it w ith Che 
I r u a U r  *  a igned a la tem en t eh ow lng  Utr 
t ro a t  ow oen ih lp . a h a ll e n d o r io  the  
etock ru r t i fn u te  o r  o th e r aak l in a l/ it 
m ant In b lan k , an d  ah a ll no t have ]xw  
iv c jio t i  n l  Ih *  a lu rk  re r tU lc a U  o r  o lh * r  
aa ld  In a lru m ro t  o r  a t r * * a  Ib r r v to  aa 
cep t un de r tha Im m ed iate auperv la ion 
o f  th» t ru a le e .

Thn I n i i l r e  ah a ll f>« p e ra rn a lty  lln h la  fo r  
an y  lo in  tn tha l r u a l r-aeUtting from  any a r t  
o f  e u rh  non iin rc  In c on n e r i lo o  w ith  a lo rb a . 
bond*, r o l r a ,  d 'b a n lo ru a , o r  o th e r  w ritten  
o b llg a llo n a  n f  an y  pub lic o r  p riv a te  co rpo ra - 
lio n  eo h e k l '•

L ib ra ry  Ra ferancew

Corporation* *»W .
C  J .S . C o rp on it ln n s  47 2 6 2 , liltv.



§ 10. (Powers Attached to Office)
UnlesH i l  ia o th e rw ise  provided b y  th e  t ru a t ins trum en t, o r  an amend­

m ent thereo f, n r  by c o u rt order, a ll powers o f  a trus tee  aha ll be attached 
to  the o ffic e  an il sha ll no t be personal.

b i l i a r y  R t O n n c M

# 10 TRUSTS A(.T

T rtia l*  * » J 7 J .
C J .H . T r u a ls  *= '246 .

1. A r lio n e  b y  I r n a U a  Ih e  d u l l n  an d  oM ig*IU iiu i o f  Ui« I ru a to *  a re
in quenllon »r thoie ia a  conflict IwtwMl) tln.lvr guncral touat Uw, a trualm may <h# >n(J ||)t u,c bnncJi.

m uintn ln  a  au it In  h l i  ow n n i r o .  to  r v r n .c r  c l , _  b  B  „K tu »ry r a r ly .  C a r te r  v. 
Ih o  Ir im t p ro p e r ly  o r  t o  e n fo rc *  the ob lig a - |J < / , r n a t l .  T e K .C ir .A p p .1B I6 , IZ> S .W .2 J  
t iom  o f  fh ira l p i r l l r a  In I h t  t ru a t ; un tv fn  8 8 , r e f .  n .r .e .

f i  1 1 .  I P ow ers  B xe rc lsub le  by M a jo r i ty )

1, U n ltfhb i t  is o therw ise  [irov ided  by the  t ru s t  ins tru m e n t, o r  an 
am endm ent th e re o f, o r  by  c o u rt o rdo r, any pow er vested in  three o r  m ore 
trus tees m ay be exercised by a  m a jo r ity  o f  such trustees; b u t no trus tee  
who has n o t jo in e d  in  exe rc is ing  a pow er sha ll be lia b le  to  tho bene fi­
ciaries o r  to  o th e rs  fo r  the  consequences o f  such exercise, no r sha ll a 
d issen ting  tru s te e  be liab le  fo r  the consequences o f  an a c t is  w hich lie  
jo ins a t tho d irec tio n  o f  th e  m a jo r ity  trustucB , i f  he expressed h is  d issent 
in  w r it in g  to  any o f  his co-trusteos a t  o r  be fo re  the t im d .o f such jo inder.

2 . N o th in g  In  th is  section  sha ll excuse a co-trustee fro tn  lia b ility  fo r  
in a c tiv ity  in  the a dm in is tra tion  o f  the  t ru s t  n o r fo r  fa ilu re  to  a ttem pt to  
p reven t a breach o f  tru s t-

A c tio n  In  A d op tin g  J u r t a d lr t lo n a
Variation* fmm Official T«» l- B&-4-4, nnj 66-1-6 of (h e  Soulh DsktiU

Nuilfl Ciirnllna. Ouilla Ih la  section, A d .
S iu lli IlnktilA. Section I I  n f  Uir Uni

f o rm  Act I .  n m U ln r r f  In  m c U o o i EsV 1  -J, «

L l lm ;  I t r h R iK i i
T re a to  ® »238, 233 .
C  I  S . T m a to  5 2CS.

N u l l*  o f  D r r ia k m a

n « i n  o i  u w la lim a
t i* n » r» lly  I I .  f i v n r r a l l y
A pp ra ia  in  ju d ic ia l p r o w d ln g a  1  R econ veyance  h y  tb re a  g n n lM *  » f  : I . I 8
K a lo p p i l  1  a n o  I r a c l l o  g ra n to r*  w ho Karl convryavt
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land  to  liv e  g r a n t r e i ,  dM lg n a lc d  an Irua - 
U n .  to  h e  s ia d  u  p o rk  f o r  od o c a lro n a l s ad  
rc c r ro ljn n a l p u rp oaw  fo r  a l l  pe iaona who 
pu rchased  p r o ju r t y  w llftin  6 00  acre t r a d  
ow ner) b y  g ra n to r*  rev ested  UUc Ih e reU i in 
g ra n to r*  u n de r Ih la  a rtic le  p ro v id in g  th a t 
an y  p ow e r v e i le d  in th re e  o r  m o re  tru o laaa  
m ay be c x rn ria ed  hy m a jo rity  o f  auch L rv i- 
U n .  f lv U e r  v . S h e lto n , T ea .C rv .A pp .U I66 , 
KH i ft.VV.2d 6 3 0 , n f .  n .r .e .

3. A yp a a la  In  f u ^ le l t t  p ro eved ln g a  
O n e  I r u r U e  o f  la a U m e n la ry  Lm a l had 

a u th o r ity  In  pm avcu t*  ap pea l fm m  judg- 
m ea t d a r re a ln g  th a t the Iru a U e a  w a re  i u  
t h n r iu d  t o  d is trib u te  a l l  p tu tocda f r o m  aale 
n f  o i l, gaa an d  t im b a r on the t r u i l  p rn p a r ly  
to  th a  dev laeaa w tthou t w ithhn ld ing  nny 
p o rtio n  o f  th e  fn w n i*  f o r  tha b e n e fit o f  
rv rro in d rrT aen , e v rn  though  th e  tw o o lh v r  
t ru i le e a  h id  voted  n o l t o  ap pea l o r  acoh a 
nw iliun f o r  now  t r ia l . C om m erc ia l N a t. 
B rink in  N ucogdoeh ra  v . H ay te r. T ea .C iv

9 12
A pp .1971 , S'I.'I ,H .W .2 || 6 61 , e r r o r  r r fu o w l 
n .r .e .

A o o ln u U n  m a y  a lo n e  appea l fm m  n 
ilec reo  o f  i li i t r ib u t la n , I f  (h e  o th e r  nit/u .a 
tea * no fuae tn y>io Mm, w b ir a  th e  ap pea l ia 
taken  tn p ro te c t thn  r a t a l*  and th e  un asce i 
M ined and  iin ln irn  rw ia in d a m a n . Id.

S. C a lo p p e l 
In  ab aen ra  n f  c o n U n t io n  lh a t  th c ra  w an t 

an y  acU  cn p o r t  o f  g ra n to rs  t r i o r  In  oA-cu 
t io n  n f  t ru ir l dai-d which cou ld have r*Lv«d 
i a iu r t  n e rm v a ry  t o  e r ra ta  ea lopp e l. g r i n b  
o ra  w are  n o l vatopped fro n t a a tc r t ln g  th e ir  
t i t le  and r ig h t o f  p o a icaa loa  to  8 .1 8  aero 
tra c t whfch had  been onnvayaJ to  UvA«»« 
to  be u a rd  s i  p o rk  f o r  oitueaUuna l and 
rec ra a tin n a l pu rpoaea  and  v rk ld t had h e m  
re c on vc y td  lo  g ra n to rs  by  m a jo r ity  n f  I n n  
toe s , n u t te r  r .  H hc lton , T o n C lv .A p p .l ld P ) . 
* 0 8  S .W .Jd  ftllo, r e f .  n .r .e ,

f l  1 2 .  (C o n tra c ts  o f  T m n lc e l

1. W henever a tru s le e  sha ll make a con tra c t w h ich  ix w ith in  his 
powers ss trus tco , o r a predecessor trua lee  shn ll havo mado such a 
con trac t, and a cause o f action sha ll o r i ie  (hereon, the  pm-ty in  whose 
fa v o r the cause o f  action  has accrued may sue Utc tru s te e  in  bin 
rep resen ta tive  capacity, am i any ju d g m e n t rendered in  auch action in 
fa v o r o f  th e  p la in t if f  sh a ll be colfs*ctil»lo (b y  e xe cu tion ] o u t o f  the  Im s t 
p rope rty . In  such on action the p la in t if f  need not p rove (h a t tho trus tee  
couhl have secured re im b u n icm o til fro m  (he t ru s t  fu n d  i f  he had paid the 
p fa ln tlff 'a  claim.

2. No ju d g m e n t sha ll be rendered in  fa v o r o f  the  p la in t if f  in such 
action  unless lie  proves (h u t w ith in  th ir ty  days l i f t e r  th u  beg inn ing  o f  
such action, o r  w ith in  such o the r tim e  as the c o u rt nuty fix , and more 
than  th ir ty  days p r io r  to  ob ta in ing  the  Judgment, he no tifie d  each o f  the 
benefic iaries know n to  the  trus tee  w ho then h int u p resent in te rest, o r iu 
Ihe  cose o f  n cha ritab le  tro u t the [A U o rn cy -tie n c ra l)  and uny corpo iu tion  
which is a benefic ia ry  o r  ngoncy in  the perform ance o f  auch charitab le  
tru s t, o f the  existence am i nature  o f  the action. Such notice sha ll be 
g iven by m n iling  copies th e re o f in  postpaid enveloped addressed to the 
partied tn he no tified  a t  th e ir  Inat know n addresses. The trus tee  shnll 
fu rn ish  tha  p la in t if f  a lis l o f Uie purlieu to be no tifie d , and (Jit-ir 
addresses, w ith in  ten doyn a fte r  w r itte n  demand th e re fo r, and no tifica ­
tion  o f the  persons on such lis l nhnll constitu te  en tnp lianm  w ith  tho du ty  
placed on the  p ln in l i f f  bv Ib is  section. A ny benefic ia ry , o r  in  the  case o f
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ch u riU b lo  t ru a l*  ih e  (A tln rnuy-G enern lJ  anti any corpora tion  which is n 
neocfic io ry  o r Rgency In the perform ance o f  such cha ritab le  tru s t, may 
in tervene in such action and content the r ig h t  o f  tho p la in t if f  lo  recover.

3. The p la in t i f f  may also hold th e  trus tee  w ho made the con trac t 
persona lly liab le  on auch con tract, i f  the  con tra c t doe* n o t exclude euch 
personal lia b ility . T he  add ition  o f  the w ord  " In ja le e "  o r  the words "aa 
trus tee  a f te r  the s igna tu re  o f  a trus tee  to  a co n tra c t ehall be deemed 
p r i m a  f n c i r t  evidence o f  un in te n t to  exclude the trus tee  from  persona) 
lia b ility .

A c tio n  In  A d op tin g  J u r lu U r t lo n e
V e r i a l lw u  f r o m  O m d i l  T t iU

N e ia d * . In  auhaee. ( IX  om ila  p e re n lh e li 
( • I  m a te ria l.

N aw  M ex ico . O a i l la  lh i«  i tc i io n .
H o u lh  I h i k o la  S ec tion  12 o f  l t «  tJnl- 

fo rm  A rt la renLafonri la  re r t io n e  6 6 -4 -1 9 , 
M M -2 0 , and 6& -4 -2J  ol th e  S o u li i  D a k o ta  
A rt .

In  aubere . ( I f ,  e J 4 a  a a r rd e a rc  a t lh a  end 
Ih e r rn f  which r ra ifa : "A n y  b en e fic ia ry , pe

in  Ih e  u a a  o f  ch a ritab le  t r u a li  the a tto rn ey  
g e n e ra l a a d  a n y  co rp o ra tio n  which in a ben ­
e fic ia ry  o r  ag ency  In Ih o  p e rfo rm ance  o f  
auch c h a r iU b l*  t ru a l,  m ay ia le re e n *  in a rch  
*c4 lo* and oon teat Ilia  r ig h t o f  lh a  p la in t i f f  
l o  re c o v e r ."

In  au ba tc . (2 |,  om lU  the fin a l eentonoe.
V irg in  M o n d e . l o  eub iec . (3 ) u n t i l*  

to la *  "U n ite d  S ta te *  a t to rn e y "  f a r  " (A l t n r  
a cy  G e n e ra l) '  in h o lh  b a la n c e * .

L ib r a r y  R e fe re n c e *
T n j l l i  w »J0fl to  2 13
CJ ft. T n u t *  At 275 , 2 7 *  In  2 *0 .

N o te *  o f  D a c le ln n i
G e n e ra lly  I 
In te rv e n t io n  7 
N a tu re  n f  p ro c e e d in g  2  
Naeeaaary o t  In d tap c n eab le  p e r i l  re  r, 
N o tice  o f  * c l lu n  1 
fe r e o n *  e n lU I rd  lo  m a in ta in  a r l ln n  

|WT>re«1lng 
( f e u d a l ly  4 
C h a r ita b le  t r a i l *  ft

I .  G e n e ra lly  
W he re  a r t l lo r s  o f  I r u i l .  a lo n g  **hb o th e r 

Irua toee , algneuf w ritten  a g re em en t author- 
i l in g  tn n to e a  tn r e e l*  I r u i l  p a rty  to  I r a t o  
a g re n n e a l belwe-en lc te ir .g  oam pany and 
cu rp o ra lfen . u ru v la io a  o f  t r u a l ln a tn jtn *n l 
e llu w lrg  a r l l lo r e ,  In v a i lin g , U) c o n fe r  add l 
I b n i l  puwnr nn ( r u i le e a  waa e ir r ro e  u f  trua- 
tre e ' p o u r r  tn  g u a ra n te e  leaae . T r a m  
erm mcen I r a a i n r  Co. » T h re e  b r a n .  Inc .. 
T e l 1 /7 9 , A H nS .W .Jd  4 72
2. N a lu r *  n f  p ro c e ed in g  

I'tu v ia ivn  U n i  p a r ty  m ay  a n t I r u i le e  In 
hla f e p r r i r n t o l i v e  rap ac ity , and tha t judg-

raen t a h a ll b< o -D c d iH e  n o t o f  tru a t p ru p e r  
ty , w aa n o l app licab le  to ' p roceed ing in  
which r f la lh c t  o o u rt  oo  rem and  by Sup rem e 
C o u r t  aw a rd ed  a tto rn ey  fa re  to a tto rn eya  
u f  Iru a teea , aince th e  p roceed ing w u  oo t a 
' ' • u i f ’ o r  " a r l lo n . "  A m erican N a t. Dank ol 
[ I r a u m s n l y , Wggo, Tec .C ivApp-.IV iG , 274
H .W  2d 2 0 9 , r e f .  n .r .e .

1  N o tic e  o f  a rU o n  ,
R equ irem en t fu r  n o lle *  tn a ll bene fi- 

r i i r le a  o f  t ru a l in r v e a l  o f  Utlgwtloo ag a ln a ( 
I r u i l  dm * n a l a lw aya  req u ire  ita lic *  In th ru  
f o r  tr ia l aa Ih la  a rt ic le  p lw ea  aome rlucre- 
tion  w ith c o u rt lo  req u ire  notice w ilh lo  cu rb  
o th e r tune aa c o u rt  m ay  f ia  ao b n g  u  It ia 
3 0  daya b e fo re  lu d gm aa l T ra r* ite * rv c» r f 
U ra a ln g  Co. v . T h re e  7)r 
6S6 S .W ,2d  472.

i H ea r* , Inc ., T e c .W S ,

7H2

U pon  le a rn in g  ol tru a toae ' rvcirHomptlenre 
w ith  th u  a r t k f r  r e q u lr b g  each b a o e llo e ry  
o f  t ru a l tn  h r  n o li f la d  p r io r  tn c n lr y  n f 
Judgm ent In au it In ro lv ln g  f r u i t .  l r . i t  rn u rt , 
ra th e r G u n  g ra n tin g  m u t / ia l,  p ro p t r ly  *o

T itu a rs  a c t 6 12 
N o t *  S

c a t rd  o r ig in a l Judgm ent, req u ired  a l l  b a e* fi' 
c ie rieo to  b *  no tified  an d  then  enU '/ed  new 
Judgm ent m o re  th a n  30  daya  a f t r r  n o tx e *  
w ere ea rved , w bare  a l l  p rin c ipa l b ra e f l-  
r ia r ia a  o f  t ro a t  w ere  pa rtic ip an t*  In  c u e  
and bad in a w e r td  aa  d e fend an t* In  Ih t l r  
cap ac ity  aa t n u fe e * , a l l  o f  tw ne flcU riea  
W ore d o a a ly  re la te d  and had com m on Inta r- 
o a l I s  leauoe in lit ig a tio n  and a l l o f  thoe r 
f u a l  c ited  a f t e r  v a r r ik l  w ere  con ting en t 
b an a fV ia rie a . 'Three Be a re . Inc . ». T re ta -  
■mcrican le u ln g  Co., T o i .C lv .A p p .t i t lf l ,  
t774 S .W JJd  1ST, a f f i rm e d  in p a rt , reverend  
tn p a r t  on  o th e r g ro u n d *  6 80  S  IV .'AI 472.

P ro v ltk rn  th a t no  Judgm ent a h a ll be ran 
• le n d  unWoa p la in t i f f  n o U flta  each n f lh a 
b a n e fk la r ia #  o f  lh a  ac la tenea and  na tu re  o r  
th o  ac tion , w u  n o t app licab le  la  proceed ing 
(o  which d is tr ic t c o u r t  o n  rem and  b y  Su- 
p rom * O ou rt ow a rdad  a tto rn e y  fre a  to a t­
to rn e y s  u f  tru a  Lea a, a b r a  th e  p ro o r rd lo g  
n i  n o l  a  ao it o r  action . A m an can  N a t  
b a n k  n f  B a aum oo t v. b lg g a , T r * .n » .A |p .  
1966, 271  S .W .2 d  209 , r t f .  o.r.r

I. I ’ e re o n *  a n l l l t a d  t o  m a ln tn tu  a c lh in  a r  
p roceed ing -— G e n e ra lly  

0 « n a re l(y , m a re  o o n lr ih u to r  l»  rh a ritab fa  
fu n d , which ia m ade up  o f  ru n lr ib u t io ia  
( ru m  m an y  pa raona , e a a n o t c a ll liuatew  o f 
th a t  fu n d  to  an  aonoun ting  f o r  in taopp llre - 
tion  o t fa n d a  o r  an y  o th e r b re ach  o f  tru a t 
u n lia a  c on tH bu to r h u  aom e ap e ria l in t r r r a t  
In  th e  t r i a l ,  a r  a  re v e ra iu n n ry  lr .U r a a l Id 
th o  fu n d  d i f fe re n t  f r o m  th a t o f  hln fa l lo *  
c on tr ib o to re . M c F W Ie rd  v . A tk in * , O k l. 
M b, m  I ’ .2.1 7 (8 .

A bn ru t  an y  a lla g a l lo n  th a t p l i ln t i f f ,  * ) »  
m ade c on tn h u lio n *  P i rh a r i la b ln  o r ja u i r a -  
lhm>, waa an  a ip re a *  Ih in h p o ity  Irti.cX - 
c la ry  u f  con tra c t be tw een o rg an n a lJn fia  and 
o M ra t o r  o f  fam ily  p lann ing  re n te r , auch 
p la in t i f f , w ho  a lle g ed  lh a t  o p e ra to r  w a* not 
com p ly ing  w ith  law * and rrg u le lh m a . 
lacked  n tand ing , on •  t h i r d p e r ly  bnn tn  
cdary h u la ,  to  aeeli ioJuncUva r e li e f  ag a tn it 
Uw  r h a n U b le  o rg a n la a t lo n i. Id

I ' l l ln t J I f ,  u  rn n tr tb u tn r lo  c h m U h le  o r  
g a n lu t k in i ,  dJJ n e t hove  r ia n lin g  to  reek 
in junc tive  ra lta f agn liw t uae o f  a .ich  c rg o n r 
la t lu o * ' fu n da  fo r  an y  purpnnn (m k i t - i l r l  
h y  law  w he re  A w u  n o t  a lle g ed  'h a t  p la in ­
t i f f *  In ta / re t  in lh a  fu n d  ta  w h lrh  a h r ran- 
I r ih u lr d  d i f fe re d  frw n  lh a t  n f  her f*buw  
co iiU il'U tn ra . Id

fa ra n n  w ho I* no t d ire c t ly  in t . ' ie a lrd  In 
a d m ln la l/a iu in  o f  P u a l ram io t m am la in  la 
gtd p tn c rrd K ig  tu c n n lru l ae lfrn .a  o f  Irua-

toea. S a rk e vu  v, In d rp e rd a n t  S ch oo l D ie t. 
N a. 4 0 . tilo v c fan d  f'w un fy , O h l.1911 ). R92 
P  2d 6 29 .

Ra tU or'a  lin ea l deaoendan t. w ho w u  a 
non i’ ito rv rrd u tf p a r ty  a p p u r ln g  u  n v ia i lo r  
hr action  h a re d  nn o on len tio o  lh a t  t ra n ia c - 
b on  In v o lr in g  u l l  o f  m oat o f  C e rta in  atock 
ba ld  by ch a ritab le  c o rp o ra tio n  w aa t n  ac t o f  
Ind irec t I t l f d e a l i n g  w ou ld  n o t  have had 
a tand iog  fa  m a in ta in  tu c b  an action  and  d id 
not h a te  a ta od in g , a a  a a la l ln r , to d iipea l 
f r o m  Judgm rn t ap p ro e to g  e r t t ja m m l e n ­
te red  In to  by  p a r t ia l o f  re c o rd  am ) In trh ven - 
ing A tto rn ey  G en e ra l; a ttend , fra u d  uV co l- 
lu i lo n , Ih e  a u lh o rK y  o f  A tto rn e y  C eO c ra ), 
whoaa In lc rv c n t io n  had been aougt^t by 
•ocJi d e aw n rtan f, lo a e U fa  th a  lit ig a tion  w u  
e a d u iv e .  Id

P r iv e t*  ind iv id ua l m u lt  bo a  p a r ty  lo  
c h a ritab le  t r u a l in d en tu re , r e p re u n tn t lv a  o f  
au rh  p a rty , u r in to n a te d  p c ra tm a ily  and In- 
d iv tdaa lly  en th e  bene fic ia ry  ra th e r  th a n  aa 
a la a p n y e r n r  a m em be r o f  (h o  com m un ity , 
b e fo re  h *  m ay a ttem p t to  e n fo rc e  a o rh  
t r u a t  Id .

Ind tvk fim l m em be r o f  pub lic  lure no r ig h t 
o f  ac tion  f o r  m lam an ag cm ru l u f  r h i r i la b lc  
(m a t  fu n d  Id

6. ------- C h a r i t a b le  le u e la
At com m on  lew . A tto rn ey  G e n r re l haa 

du ty o f  r r p r e a t n l ln g  |<ublle iri<vruit In er- 
ru r lo g  a n fu r r rm r n l o f  c h a r i ln b tr  In n t e  
R aekey t v. In rfrp en d re it Schoo l D ia l. N o 10, 
C leve land  Ik tu n ty , O k l l'/7 9 , 6 6 2  I'  2d  6 29

Su it In v o lv in g  c h a r lla b te  tm a t  m ay l>r 
k ro o g h l by A lto ra u y  G en e ra l nr It m ay  lw  
b ro ogb t by him  o»  re la lio n  a f  rh ln J pa reun , 
who need no t have a d ire c t in trre .e l In *n  
fo roam an t o f  tha f r u i t  b u t w ho w ill b e  lia b le  
fo r  coa l*  u l lw rw la r  t o  be paid by  O k - a ta le ; 
but aean  It a a lt in b ro u g h t an  re la t io n  o f  a  
th ird  peretin , A tto rn ey  C rn e ra l I im  c h a rg rd  
on  ro a d u c l o f  Ih e  a n il. Id

G tn a n d l* , A tto rn ey  ( ja r ia ra t  h ia  |w * r l.i-  
li v e  r ig h t lu  m a le la ln  p ro rewd ing* »o p r o  
I r e l  rh a r i la h l . '  I» u * l aw f in  p rv v rn t  o in n  
uaa n f p ru jw r ly  devo ted  lo  pub lic r h a n ly  
Id .

T h e  S l a b  a *  p a rena p i t r n r ,  th ro u g h  da 
A U o re c y  ( le i -e re l. h u  the com m on law  righ t 
and  [ » * r r  In  |*u t*c<  Ib r  t o n a f r iw l r a  u f 
c h i r i t a b lr  t r u i t *  and  the p rn p o r ly  lu  a h lrh  
they e ra  ne m ay  ba en tit led  S igm und 
R l» rn h * rg r r  puu rv fa lin n  v Tauaenbuu in ,
itNut. m i  ; ; i - : ? . i  u s .  m  n i :  o m
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I t e a u a e  t l  Ih r  pub lic  i n t e n d  n r m u r U y  
In t'o lv rd  in a c h a rita b le  t r u a l o r  K id  In  
rk a n ty  a n J  (n a e n t is l In  i l l  I rg a l c liA xltica- 
lio n  m  > r lm r i ly ,  i l  (a g r rw rx ll) -  re c og n lw d  
Ih a l the A tto rn ey  n e r .o ra l, In h b  o p a c i t y  
u  r r p r a i r n U U r a  o f  Ih e  S lM r  and  s f  tho
fta b le , ia  ( h r ,  a r  a l  f r a i l  a, p ro p e r p a rty  to  
n r t i l i i l*  and m a in ta in  p rooead inga fo r  lh a  

e n lo ra rm e n l o f  auch a g i f t  o r  l r u a l .  Id .

6 . N ea taaa ry  n r  In d U p m a a b lc  p a rila a
C on tin gen t k rn r f ic ie r i r a  u f tru a l, w ho 

w r i t  m inora , w e r*  n n i " in d ia p rm ab la  par- 
t ia a "  tn au il h y  a t lo m r y  a g a in a l c U m l and 
c o r p i r a la  c la fan d an l to  re c o v e r f r r  and lo  
a r t  aaid r f r a u d o lr n l m n ra y a n o e  o f  l r u a l 
a aa r la  by chant to  c o rp o ra te  de fend an t aa 
Iru a le a , and . aa lo n g  aa  b a n t fk ia r lr a  wora 
g i i r n  n o lx n  and a p p o r lu n lly  to  n l r r v t n e  in 
auJl, ju d g m rn l oou lrt be rem Ja rrd  aga ina l 
c o rp o ra l*  t lt fa n d a n l, aa  t n i i l e r ,  w ithou t

6 12
Non i

TRU S TO  A f .T

Join ing b e n t t ld n n m  aa d a fm d an ta . NowrM  
a . D ic k , a A .T f» . I S f 9 ,  4 [S  F .2 d  1204.

In  ab atnca o f  c on flic t o f  In le rea t b e tw raa  
n o n t in g m l b a n a fk la n 'M  o f  l r u a l  and Iru a  
t r r -b e n e fi t  U r i e l o r  o f  a  p lead ing  liia t  con ­
ting en t b a n c flr ie r ira  w a n  la a d e x jt it lr ly  rep- 
n u en te d , b a n a flc k r te a  who d id n o l p a rt lo  
ip a la  In  t r ia l w are m l  n c c a n a ry  p i r t i r a  In 
action b y  Iraa tng  ootnpany a g a in a l t ru a l 
which gu a ran te ed  la  a i r *  T ra a a am rH ran  
Iw aa ln g  Co. v . T h ro e  B e a n ,  Inc .. T a x  1979, 
68B 3 .W .2 d  472 .

T. In t e r rm t t n n
T r ia l c o u r t  h u  cU acn tlon  to  p t rm i l th in t 

pem on to  tn tan raoa in pevcwadlng whlH t lo ­
ro  h * a  a  c h a r lU b le  t r u i t  and which I I  p ro p  
a r ly  b ro u g h t b y  A tto rn e y  G eo a ra l, Iru a  la *  r 
o r  b y  p e rson s  h a t in g  a  a p odn l tn ta r ra l. 
S a rh aya  r .  Ind ependen t S ch oo l !)l» t. N o . 40, 
C lt t e U n d  C oun ty , O k ).IB 7 9 , R92 P 2 d  G20.

§  13. ( ftx o n e ra tk o n  o r  R e im bursem en t fu r  T o r t a ]

1. A trus tee  w ho him incurred  personal l ia b ility  fo r  a to r t  com m itted 
in  the adm in ia lrn tion  o f  the t ru a l ih en titled  lo  exoneration th a re fo r from  
(he trua t p rop e rty  i f  he haa not d ixcharged the  cla im , o r to  be reim bursed 
tho re fo r o u t o f  tru H l funda I f  he has paid Ihe  c la im , i f  (1) the to r t  waa a 
common inc id e n t o f  the  k in d  o f  bum'nosa a c tiv ity  in w h ich  the  trus tee  wan 
p roperly  engugc-d fo r  the troa t, o r  (2) a lthough  the to f t  was not a 
common inc iden t n f  auch a c tiv ity , i f  ne ither the Iru s lc o  no riany o ff ic e r  o r 
employee o f  Dm trus te e  was g u ilty  n f personal fa u lt  in im u m 'n g  the 
lia b ility .

2. I f  h trua tce  cofinniLa a t r . t t  w hich iiicreasen the  value o f  tho tru a t 
p ro jw rty , he Khali be en title d  to exoneration n r  rc im bu raem cq t w ith  
reaped the re to  (o t l ie  e x te n t o f  auch increase in  value, even though he 
would nol o the rw ixe  bo e n title d  lo  exoneration  o r re im buraum ent.

3. N o th ing  in  th is  section sha ll he construed to change the ex is ting  
law  w ith  regard  lo  tho  lia b ility  o f truH tee i o f  cha ritab le  (run ts  fo r  touts • 
o f  (Itrm sclves o r (h e ir  cmploycoa,

A c tio n  In  A d op tin g  J u r l . d k l l u n *

V a r ia t l ' i n i  f r o m  O m r U I  T u t  
New M e it ru . O m llx  ( h u  w e lk in  
H ou lh  P a k u la .  S n c llo n  II I n f  U sr ( In i 

( n n  A ft i i  r iu i lx in n d  In s t t lin n x  M .--4-22

tS -4 -2 1 . xnd r,0 - 1 - 2 4  n f  th a  S ou th  l)x > n ia  
A c l.

T R U S T S  a c t

T r i/n U  *» m . 286 
c . t a .  Tm iix H  26?, ar..

N ote* n f  ( lM lf t t lR i
1. G e n e ra lly  accorded (w ipe*! hy a  cou rt, e t iw d x l ly  in  u

, ___ _ .  . . .   .............. fam ily  f a l l i n g .  H ank o f  N na»dx t .  S i i t lr a ,f lr o a d  g ra n t  a f  Auth0" 1?  *•» •'»  , , ,  u " u  |« 7 9 , 6 C I P.Zd 1074, «R N .e , KIO. ew rt ion v l
m cn to ry  tru ilww  c xm riltu lln g  r x o n c i i l l o n  u f  «y«l l |»g 1C|  R . « .  M l ,  449  U  l l  9 94 , dp
ih* ( r u n t f r  fo r  i n i x la lu ,  I f  nn y , t x t i i l l x  |,.|jd.jd 291.

I
3 14. (T o r t  L ia b i l i t y  o f  T ru s t R ita le l !

I. W here a trus tee  o r hiB predecessor has incurred  personal lia b ility  
fo r  a to r t  com m itted in  Iho ooursn o f  liis  n dm in ifllrs tlon , the  trus tee  in his 
represen ta tive  capacity m ay bo aued and co llection  hud fro m  the  tru s t  
p ro p o d y , i f  the  c o u rt sha ll determ ine in auch action th a t (1) th e  to r t  wan 
n common incident o f  the k in d  o f business a c tiv ity  in  which Ihe trus te e  o r 
liia  predecessor was p rop e rly  engaged fo r  the tru s t; o r (2) tha t, a lthough  
the  to r t  was not a common inc idon t o f  such a c tiv ity , ne ither the trus tee  
l io r  h ia predecessor, Dor any o ff ic e r  o r employee o f  Ihe trua lee  o r  his 
predecessor, w u  g u ilty  o f  personal fa u lt  In in c u rr in g  (he lia b ility ; o r <3) 
tha t, a lthough the to r t  d id  nut. fu ll w ith in  classes ( I )  o r  (2) above, i t  
iucrenxed the value o f  the  t ru s t  p roperty . I f  the  lo r t  is w ith in  cloaaea (1) 
n r (2) above, collection m ay be had o f (he fu ll am ount o f damage proved: 
and i f  the to r t  is w ith in  class (3 )  ubove, co llection  mny In; had on ly  (o Ihe 
e x te n t o f  Uio Increase in  the vnh ic  n f the truB t p ro jio rty

2. In  un action aga inst the l i t i t le e  in his representa tive  capacity 
under th is  section Ihe p la in t if f  netid not prove th a t the trus tee  could have 
aecured re im bursem ent fro m  tho t r u i t  f lu id  i f  he Imd paid the p la in t if fs  
t Inirn.

3. N o  judgm en t shall he rendered in  fa vo r o f  the p la in t if f  in auch 
ut lion  union* he praves th a t w ith in  th ir ty  i la y i a fte r  ( lie  b e g i n n i n g  o f  the 
m-tlun, o r w ith in  such o llin r  period nn the cou rt may f ix  unti m oru than 
th ir ty  duya p rio r lo  ob ta in ing  tin * judgm ent, be n o tifie d  each o f  the 
benefic iaries know n to llte  trua tce  who then had n p resen t in te re s t o f  tho 
existence and na ture  o f  th o  action. Such notice ahall be g iven by m ailing  
copies th e re o f in postpaid envelopes addressed to  such bnnoficiaries a t 
th e ir  Inst know n addreasea. The trun leo  shall fu rn ish  the p la in t if f  a lis t 
o f  auch benefic iario* and th e ir  addresses, w ith in  ten days a f te r  w r itte n  
d rnm ud  the re fo r, and n o tifica tio n  o f the jw rsonn on auch l is t  ahull 
co n s titu te  compliance w ith  the d u ly  placed on the p la in t if f  by th in  
Hcrtinn. A n y  benefic iary m ay in tervene in norh  action and contest the 
r ig l i l  o f  the p la in t if f  to  recover.
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TRUSTS ACT

!  T ,“  lrUBU!R niay a l"° be held personally liable for any tort commit­
ted by him, or by his Hgents or employees in the course of their 
employments, subject lo  the rights o f exoneration or reimbursement 
provided in Section 13.

6. Nothing in this section shall be construed to change the existing 
law with regard to the liab ility  o f trustees o f charitablo trust* for torts 
of themselves or their employees.

Action In ASoytln* J u rM lr l lo n .
V aria tion . P o m  O fficial TVali 

N«» M .aica, Omit* th u  arclion.

Houlh D ahola. B«cU»n |< n f  IHt llal- 
form A d  ia ronLaitiM in aad k n a  t W - 5 6 lo 
6 M -2 9  of Ihe South Dakota Acl.

In aohaac. <11. »dda a am lanca a l  tha and 
thareof: “Any benafkiary n a y  InU rv.no (n 
auch action a s4  conical Ika a i jh l  of lha 
p laintiff lo  r w i m . "

In auhaac. (I), oralU lha final atnlance.

U b ra ry  Rafarcncaa
Truil* *-*Z4(.
C JiS  Trual* I  U l

Nlilea iA D re lilo ra

d a iy h te r  waa aol l.gally  abliyed, once ha 
derided lo purchsa* additional a loc l for 
himaalf, lo purchaaa *ni-h*lf IW tvof for 
th r  Iruat ainca it w u  n*t par aa Improper to 
tlltlu rb  lha aa|uil rite ra i l  o f I n a l  and trua

O.nh o f N arada vl Sprint, 1B79, C0.7 
P.2d 10ft, IB Mae. #70, ahrtiorari da tied  llll 
S C I  631, 449 U.8, BM, 68 I.Kd.Zd 211.

T c.tam ex tary  trvataa who inltariUd .lock 
from hla wife and rvcri.nd an equal ih a ra  
ia lrual for lha  benefit o f hia dau^hU r 
inm m lltail no acmctfdolni la S isrinrga of 
hla doliea aa t rv .U .  by taking. a d rh a  of 
In rca lm .n l tap a rf an purehaajng li.wa 
fa n  ia feu Uia trua t ra th e r li.ac M irrhu lug  
auMJIkonal aharca o f lha  a lo c l, which wpiild 
h a re  raqnlrad lha tn w t In borrow aubataav 
t i l l  aunva of money Id

fl 15. I Withdrawn?* from M ing led  T rua l Funda]

Where u person who in a trustee o f two or more truaU hus m ingled Ihe 
funds of two or more trusts in the same aggregate o f cash, or In ihe 
same bunk or brokerage account or other investment, om] a withdrawal 
in made therefrom by the trustee for his own benwfit, or for the benefit 
of -I th ird person not a benoficiary or creditor o f una or more of the 
trusts, or for an unknown purpose, such u withdrawal shall he charged 
first (o Ihe amount of cash, credit, or other properly o f tbs trustee in the

786

tianaraJir I 
fitock I ra n .ac tto n . 2

I. C rn .ra lly  
A IrcLamcalary l r u . t r  ti i* a fiduciary who 

muil a d  ill food f»llh and wilh ftdsllly lo 
hcacfinary of the trual; be ah o u li not place 
h iisatlf in a poiition w here II would L* for 
fm uwn hcr.afit to ululate hla duly lo Ihe 
b errficu ry . fl/uA of Nevada v. ilpcira, 
11779. 603 I '^ d  1074, 116 Nev. K70. w rtin rari 
denied m l S C t. 611, 149 119 ) 1H *« 
D id  2d 2U|.

J. Rlock iranaa rllnna  
T ca lan ru te ry  tru s t* . wha Inherited Klerk 

fruat ho  wife and who rerelcad an c ju a l 
where u , in .a im  for Ihe benefit of hia

TRUSTS ACT

mingled fund, if any, and after (he exhaustion of the trustee's cash, 
credit, or other property, then to tho several trusts in proportion to their 
several Interests in the ensh. credit, or other properly at the time of Ihe 
withdrawal.

f,Unary ll*r«rtn<«a

Ttuale « > m  274(1).
C J S .  T reat* I I  2S3. 270, .73(1, ^

8  16, (UaenfortealilF Orel Trust Created by DeedJ !

1. When an interest in ro il property ia conveyed by deed to n i4 rson 
on a trust which is unenforceable on account of the Statute of hVatids 
and the intended trustee or Ids successor In interest still holds title but 
refuses to carry nut the trust on account of the Statute o f Frauds, the 
intended trustee or his hucccbbot in interest, oxcept to tha extent llia t the 
successor in Interest is » bona fide purchaser of d legal interest in the 
real property in question, Bliall be under a duly to convey the interest in 
real property to the s e t t l o r  or his successor in interest. A court huving 
jurisdiction mny prescribe tho conditions upon which the interest slinll be
conveyed lo the settlor or his successor in interest.

2. Where Lite intended trustee has transferred psrt or ell of bis 
interest and it  ho* come into the hands of h bona fide purchaser, the 
intended trualee shall bo liable to the Hfittlor nr his successor In interest 
for the value of the interest thus transferred at the time of ils transfer, 
lew such offsets as the court may deem equitable.

Action In A4D*lln| Ju tU S n U o n i 

V aria tions from  O fficial T»H: 8ou1h IH kol* . Section 19 of Ihe Uid-
N .ia fw  O m it. IH . acctloh. '* ™ 4 17
„  . _  „  n :  ,wi , aw t 66-4 IS of III* South D tio la  Act.N orth  C arolina. Omit* Iklw »rrtiiitv

l.ltrwy M m ncn
T o u t*  * “ 2SR 
IU  S Trual* I  MO.

8 17. [Power ol Settlor!

Tim settlor of any trust nffocted by thin Act inny, by provision in the 
instrument creating the Uuat ir the trust was created by a writing, or by 
o/hI statement to the In n lc r  at Ihe lim e of tho creation or the trust if 
the t ius t w a s  created orally, o r  by an amendment of the (rust if  the 
settlor reserved Ihe power to run end the trust, relieve his trustee from 
any or n il of the duties, rvslficlions, and lish ilillon which would otherwise
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n i u f f  l b  M7T

be impotied upon him by Ihls Acl; or alter or deny to bis trustee any or 
all of Die privilege* and power* conferred upon the trustee by this Act; 
or add duties, restriction)), liabilities, privileges, or powers, to (hose 
imposed or granted by this Act; but no acl of the settlor shall relieve a 
trustee from the duties, restrictions, and liabilities imposed upon him by 
Httclimii 3, 4 and 6 o f this Art.

Action I"  Adopting Jurisdiction* 
Variation* from  D lf l i l i l  T u t :

N orth  C arolina . Ogiit* "hi* trustee 
fm m  any n r all of t h l  duties, reatriclisna, 
and"-.

Truala #»«(,
O J.8 . Tvuala H  R7, 201. 202.

■library R efrrin rv a

C enrja lly  I 
D eferred coal pen an I Inn trual 6 
N rflly rn re  6 
H ead ing  9 
T o w n  a f a lienation  4 
fU lM ra llo n  n f  a rt*  R 
Kevnevtllnn o f  tru s t  1 
JWIf.deeJIng 2
Selling fm m  o n e  tru s t to  a n o th e r  lru a l

I. (Jrutrw lly

Trataslor, who III e l i c i t  provided, W’lh r*. 
gurd to Is s liin rn U ry  tru s t, that, i t  w u  hia 
d u iro  It a t  hia b ro ther I *  n ta in rd  an man 
agar o f a ta ri enrpurslion, Dint Iru iln c  waa 
la give dun consideration to auch intant 
lir fa rr employing a m anager o ther than 
brother, hut th a t toatator reeognircd that 
changing ounditinna m ight w arrant employ. 
m eld n f n d iffe ren t m anager, intended to 
tuatow  a benefit on b ro th e r  eu.-h benefit 
creeled nn enfon-asbli! r igh t in hrottiar and 
imposed a ro rrrla tlca  ohtlgntion nn IruaLa*. 
LJierty ft ul Bank It T roat tin. of Oklahoma 
City v. Albright, O i l  App.1075, hit* P.2d 020,

Trualor may relieve a truataa n f all 
dutiea, tra lrldfiina , and liabililira Imposed 
hy law ra o r |i t  for loan o f tn ia t  funda, dr- 
|«».H o f Irunl fonda within lha onrparat* 
Iruater. and im atoa 'a  buying or arlllag 
fmm or In llarlf. Corpua Chrla'i Nat. Bank 
v. O rs h a . T n a C ir .A p p .in 7 , 661 H.W.2J 
521, e rro r r r f u n d  n.r.r.

N aira  o f D eriabina
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2. M rirdaallng

In riicunaataiKM where poaaibllity nf con. 
Diet between tru s t and  tn i i lm  ia rruefed by 
laat will dialributlng equal in ta rea t in In- 
vcatm enl company to  thrm , ao  ntiaolute 
t'm halloa agalnal self-dealing on p a rt of lha 
trua lee  ia modified, and  lha Iru ito a  will not 
be penaK ird whan ho h a t acted in good 
faith and la a rn in rar he bcliavra w u  for 
lianl Intorral of the UKtal. Bank of N trad a  
*. Spelra, 197(1, 60S PJ2d 1074, t 5  Nev. K70. 
certiorari danird 101 S.CI. M l, 449 If 3. U34, 
04 I, Ed 2d 291. I

S. Selling from  ona truat lo a n o th e r truat 
N utwllhalanding prohibition of aUUitai 

ag tln a l tru a tra  salting property from one 
tru a t to anntlw r lrual of which It ia Lruilaa, 
wlicrn tru a t Inslnirnent gave trua taa  full 
pnw rr to diipoaa o f lha tru a t ra ta te  on aurh 
Irrtna aa  may Iw Beamed advleuh'e and 
gnae In u te a  authority  to  ranka I a or 
invaitm eal* w lthnal any restriction and a t 
ita aols judgm ent and discretion, aaiv, article 
waa not rintatod by fa r t ml tru stee  tan k  
transferred  cartoln ooteo from one lrual of 
which II wa* tru a lre  lo aaiother lru a l  which 
i t  alao nerved aa trua tra . U u m tll v Pi ra t 
Nat. Bank o f Waco, Tejua, Tea.Clv.App.
IW76, MA S.W.Zd m .  a n o r  refused  n.ne.

4. Poarer o f a ltanallan

A a rllio r may n a l creata s apandthrifl 
t ru a t  for hla own benefit and rc a t/ir t  hla 
pow er n f alienlllun o f M l beneficial inter-

Tlt l fHTS ACT H 17
Note 9

eat. (ilaaa v. Cnrpeater, Tea.CSv App I960,
3.10 S.W.Zd 630.

A aaltlor may m a l e  a  trua t in Incur of 
eomn ttJ rd  party  and prohibit assignm ent 
by auch party  # r  beneficial Inferr-tl in Uie 
truat, bu t (he ru le la olhcrwiau In r v t a  
where a rlllu r croatea a trua l and mnkea 
himself Ihe benrficiary Uierenf. Id.

*. Negligence
Under tenna  o f will which provided that 

nn truataa  would ho liable for any m istake 
o r a rro r o f  judgm ent o r negligence but 
would only be liable for diahoneaty, lecelsrr 
beneficiaries o f the lru a l cnuld nnl recover 
from corporate trua lee  for ita alleged nvgll 
gene* and gro ta  oegligrnoe in Ihe handling 
o f aalatn properties. Corpua Chriati Nat. 
Uatik *. ta rd ea , Tex.Csv.A ppl'D I, 661 
fl tV.2d C2I, e rro r re fu ted  n.r.e.

Eaculpalorv clauar nf will which abaolvrd 
trualee  from iitbllily for m iitake nr e rro r of 
judgment o r negligence waa nol void m  
ngainat public pulley a t  It did nnl nutlmrlie 
a elf Beating. Id.

6. D eferred com pensation truat
Wkare deferred  oompemallon tru s t in- 

i t iu m rn t provided that, upon larmlnalenn or 
trua t. rights o f each participant would Im 
mediately he fully vested anil U usUhm 
would deliver to aacfi a f  the  participant* hb  
interred In the truat, w herr resolution 
adopted a l  hoard n f director* meeting gave 
no reason for term m alien o f trust, whei* 
there w ai no Indication In record that par- 
llclponl'g discharge waa board upon leiacon- 
■luct, anil where truelee*' charge o f illahon- 
eaty first aruie nearly three month* a lte r 
participant's d(acharge and lerinlnntlun of 
tru s t, (rustar*  had no authority lo  make 
determ ination of fo rfrltu re  fur had faith 
conduct a fte r tam unallon. M atter of 
llam a Hlnka IVnduelloii ti>. f tife e rn l Coin 
psm atlcn  T rust, Ohl.llHV, 698 I 'M  I US.

7, Rev oca 11 cai o r  In ial
Unleoa a  power of rrvocation m specifics!- 

ly pmvktod for In lrual, revoru lhu  will not 
b r  p an n ltu d . Nlcoala v. T urc)n . 111)11, 624 
I’.ZsJ 4J9, Iff N cr. *3.

Power to  rerukn a  trua l m ay h r eyrlencrd 
by Implication from tenna of the agren- 
leant. Id.

ADJmugh T ru a l II waa nut iaude sptrsfl 
rally revocable under In ie t ayreninenl aa 
w u  Trual A, Ihe cporlfie lintllitliuM upon 
l«iwar n f a irv iv ing  trusto r plus Dm aprcific
rpuiA-m

limllnlwita upmi Invasion o f torpua fur hen 
cfil n f aurviung epuuar aa well an lerm a for 
ullimale dlslijliulliin uf lrual rnnuia sug­
gested lh a t IV iiil fl waa intended (u ha 
Irrevocable by surviving apouie nathrr than 
revocable hy implication. Id.

U aresteklcd power bi modify bencfl- 
ciarlra of Inter v lrm  truat Inclndra |Miwrr lo 
revoke Ihe truat, alnra trualor can auliali 
lute heraetl aa beneficiary and terminate 
the lrual under enlr h rnafldary  rule; there­
fore, tru lto r, who had m a te d  inlar jivoe 
lrual, draignaled a  trualee, granted to  jiar- 
self lifa Is leresl in lha Income, nnd rwoutved 
right to change beneDciarlei and ltua(>es. 
nnd who removed trualoe and revnkm blhe 
lrual a fte r underlying local war* made lo 
borrower from thu trua t funda, w in p roper 
party (o prnsrculn action against borrower 
I* recover amount* d o t upon twn promonto­
ry aolei. Sol lie t e e  r. HIcV*. 1M0, 611 
I'.Zd 211, 94 Nnv. 452

Abasnl an sgrcanw nt In contrary, rig h t 
to revoke a ravocntdc trua l la a purely |ier- 
aonal righ t n f aolllnr and Hum rnnld not 
veal ia goarehan id mcumprtnnt aolllnr nr 
tru it. WeAlhorlv v. llyni, Toa.IUIfl, 650
S.W.Zd 297

S. H alfn rn llun  nf acta
Undar atutulcn which specifically einpnw 

ar Iruatora nnd henefieiarir* lo rellevn their 
trustee u r lin a tro r nf Ibbility fnr Ihnii seta 
in such capacity, where outrualor and ro- 
bertflrla ry  of revorobla truat by w ritten 
Inalruetinna ratified and  conflrmrel Iruat 
eonipany'n s itu  ss  trusUw and absolved 
company uf uny llabHlly fo raem  prrforrrod 
aa tn ia tee  nf revocahln lrual, any liability 
which trnnti e tniglil have incurred fnr fall­
ing tn m ake a conditional tru n sfe ro f certain 
property was absolved. Newman v. Morris,
OkI.lirJT. 6 ft I’.Zd 616

P. Pleading
Counterclaim, which loalalor'a brother 

filed in aitli-u hy truatee uf IcnU m tntary 
t n a t  fnr Jnd-rial detcrmbaalion that truatee 
could te rn u ra le  brvlhcr's atnplnyivirad aa 
nisnagar uf atawt corporation and could dlt 
post uf corporation abxk  and In which it 
• u  alleged that tra it* *  wrongfully ten v i 
nslnd knilher'n  m rp loynao l without |ual 
cauat agalnet ragrees laat a h h ea  n f teala- 
lot and that tauste i wwhnd to fir* brother 
or aril atock either to d rcra* tr Irualec'a
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burden* or In pineal* (rotator'* wain*, lin t- T rou t C*. of Oklahoma Cily r. Albright, 
cd rniiM* nf a rlim . I.ibrrly N*L Itink  A (Mtl.App.IU70, 618 l\2 d  liZO.

§  1 8 .  [ I ’o w e r  o f  B e n e f i c i a r y ]

Any beneficiary of b trust affected by this Act may, if o f full legal 
capacity nnd acting upon full information, by written instrument deliv­
ered to the trustee relieve the trustee as to auch beneficiary frcm a n y  or 
all of the duties, restrictions, and liabilities which would otherwise be 
imposed on the trustee by thla Acl, encopt ar to the duties, restrictions, 
and liabilities imposed by Sections 3, 4 and 6 of thia Act. Any such 
beneficiary may release the trustee from liability to such beneficiary for 
past violations o f any of the provisions of this Act

L ibrary  I b lm iK O

Trint*  «*21U, 843.
CJ.K. TVii»tr I I  247. 429.

Notra o f l l tc la l in t

A ulgnm en t uf In tr rm t t 
C reditor* u f  b e a rflc ltry , right* ml
P*r(lra  (
P i l l d n l l i i n  *f v i a  4 
l le m in rlitlo n  o f lnl*re*t 2 
T rrm lna llon  nf lru*( S

I. A » l(n m * n l o f InUreet 
Whor* benefkiary  o f Inlcrent In lout*- 

tm-ni/iry t r u i l  ami tile ioau rtr , lo which 
brnrflciary au lg n v d  hla in tcw it, «rpr**e*t< 
rd to regulatory ngcacira of la rrro l aU lm  
t f a l  the tn . i t  tn trraa l atood available to 
rualie gnad tha  debt* o f (n iu rtr, (he bcnafi- 
ciiry , on Inaalvnvcy of kiaurrr, waa nol 
•M ilted to refn rm tdon  o f Ih* aaaiynnitat, 
which allegedly waa lo  the Ir.aurer atone 
without any rig id  lu ronvey auch io ltraa l to 
a third party , u n d ir  theory nf m utual m'e- 
tak* Moody v. Moody Nat. Bank of Cat- 
ira ton , T tK .C ir.Aw .IB I6, 622 ft.W.Zd 710, 
error r e fu n d  n.r.e.

Abornce of w erd t of lahcrilanre  Jlil not 
piecludo a n ig n e e  o f benafldary 'a  mUreat 
tn te ile iuen tary  I r u i l  from  an lgn ing  te  an ­
other Uio aw ignw l In te m t.  fd.

Allhough ipend ttirirt Ira tiro .o U ry  (m at 
required porm tnlon the truatee brfure 
named brnofldary  could aw lgn hi* io tereil, 
ouch m tr tc lio n  waa intended tn protect IK* 
b tn tr irn r iro  and once a  iratfd aaaignmenl 
waa v ff rr lrd , effect* o f the  reatrictlre  pro- 
viilon an Iho Intereal tu lg u r d  were ic

h au ilad  and tn lg n c *  could frvcly a tilgri 
(he ktterewt w ithout ccneent of Ihe IruiUwn; 
ra t r t c U o n  of allenatloo w ere prraonal to 
the b en efld iry  and  were nol auch aa would 
run  with (Ilia to  Ihe M a r t Id.

t.  R enunciation  Of k i l r n i l
Benifu-iary of tru i l  who ha# nol, by 

ward* of conduct, ‘tnan lfe tled  hia accept­
ance of fwncfkial ‘rn te m t may diatlulm 
auch Interest. Abarff V, P in t  N a t  Dank in 
D a llu , Ttra.Oiv.App.frn>, M  S.W.'AI 40J, 
error re fu ted  n .ra .

Where aeeendary beneficiary undar ( ru t l  
had m otived no benefit* from lru a l prior (n 
her renouncing all In ls re tl tq th e  corpua or 
Income ot lrual, ahe had made a  valid, clear 
ami timely ranundatioo of troa t. Id.

W h en  tea latria ’ caah be )o ra t to,vack of 
h e r daughter* a rd  h e q u u t o f intonie Inter- 
e a t for life In trua t wara ic p a n le ,  diatinct 
and Independent gift*, both gift* wgre ben*. 
fVckal nnd neither involved burdensom e fea­
tu re !, Dm  renunciation o f tha  t ru i t  gift by 
(wo of daugh ter! did not raau ll tn loat 0* 
fiardehip tn any o ther devhoea nr tegateor 
and tea ta tria ' will did not condition accept 
ano* of on* gift upon full a rrp p laa re  o f 
both gift*, daughter*' rommcialioa o f In 
oom* in te n a la  from tha tro a t wa* Um*ly, 
valid, an fo rc fib le  and  legally hlnd.ng. 
D ra t City Nat. Bank o f llouaton v Toomba, 
Tn.Cie.App.ISr.B, U l R.W 2d 401, e rro r cr 
trued o r  *.

790

TRUSTS A(T §19
ttote 1

1. T rrn ln a JIn n  o f trua l
Sol* Iwntfieiary n f  a (m a t which did not 

qualify aa a ipvnd lh rin  tru i t  had a right to 
Irim lnatina o f  the  tru a l and termination 
would nol be denied fu r fear nf frurln tlh ig  
■elltm'a intent, when n e t rrau lt uf anrh 
refusal would bo to continue truat fur aole 
booefll o f truatee. Amhrwie v. Klral ft a 
tional Bank o f Nevada, m i ,  (1)2 IV2d BZH, 
87 Nav. 114.

Sole benrfickary nnl under an Incapacity 
may compel t r a i l  lerrolnitioh beljrv period 
fixed far lt« duration haa ejrpfrrri, if contln 
unnce of tho trse t ia nol neceaaary In cany 
out ■ material purpose. Id.

t .  Ball float I cm c f  act*
Under • la tu tca  which »p*dficnlly cmpow 

ar truatora and bonrflelariee (si relieve thfir 
(ru tin?  o r truateea of liability fnr Ihclr acta 
In auch capacity, w here cotrunlor and to- 
brnaflclary o f rtv o c ab lt tauat by wriltua 
InatractioDi ratified and ennfinned teu it 
company'* acta aa tru s tee  and absolved

company of nny liability fa r  act* performed 
•a truatee uf revocable lrual, any liability 
which trutdee m ight have rnrorroJ for fail­
ing lu make a conditional tm sa le r  of certain 
property wan abaolvod. Newman v. Morrla, 
0U.IB17, f.74 P.2d 616.

S. I M I I m i  o f beneficiary , rtgh ta  o f  
Judgm ent creditor would hnee vented in- 

le rra l hi truet aalate of which Judgment 
debtor waa lienrfldary  allhongh judgm ent 
creditor had no Immediate righ t lo demand 
d litribalain. LAUe v. Deaton, Tea C,'id. App.
mi, 4ic fi.wzd aza.
A Partten 1

Where suit i t  brought to einoel trams 
iM tnim enl, banaflctariei a r t  conalderrd lo 
ho adequntaly ropreaewtod by trualne if 
their Intervals ar* *o( In conflict and hrnefi- 
darioa nr* proper, b u t nol n«rvaa*ry and 
iodlaptnaoble, (wrtlea In r u e .  M uon v. 
Mneon, T at.t5v  Arp.liM7, WS S.SV.2d (562.

9  1 9 .  | P » n e r  o f  I h e  C o u r t )

A court of competent jurisdiction may, for cause shown sntl upon 
notice to the beneficiaries, relieve a trustee from nny or all of the dutlen 
und restrictions which would otherwise be placed upon him by this Act, 
or wholly or partly excuse s  trustee who has acted honestly nnd 
reasonably from liability for violations of the provisions uf this Act.

I .lh ra r j I

Thu t* «=27».
O J.9. TVuita 4 247.

Note* of

Crnereily I
A 4m lulblllly  o f  «eld»nc* 17 
App*fiilm «nl o r rem oval o f liu e iee  9 
r« n p * n i . l lo n  o f  In iS * .  7 
O fr l i l lo n  from  term a o f  Iru ri .1 
l lU c n tle n  n f  co u rt I  
lo rM lo n  of corpua 6 
J u il td k ifo n  S 
IJqu ldaU or n f trua t 8 
Parlle* II
I'ii rv h«* t ol p ro  party  Irn m  l im l  I
lU niueal o f truilew  S
Mr* Ju Jira t*  IS
H ailrw  14
V rnue 15

O nrlilnn*

1. Crnrnilly
TVuil/v'a r .o rc  w  o f ditcrclinn ii not *uh- 

Jccl lo rm irtcnn lro l c tcep l tn p rn ten l atiuin 
o t th a t ri««rr*l!txi llum ano Sor. of C nnnn 
O ly , B k  v. Ftral N nt'l Dank, 17715, IM  
I*. 2d ?CS. 72 Nev. 474.

2, IM arrellnn n f cou rt
Court i i  net parm itlail to  aiilwliluln tin 

jidgm enl «ud J itrrr lio n  for (hat of tru.tewa 
•o  long • •  they act within propor timil* 
llnm anc Six. ol C arton City, lllr. v. Wrat 
Nat l B lok, IP7S, IkM P.M  0C.7, 92 Nrv. 474.

Triil 'oiirl ikd not a b u it  divcretiun In 
appnirii g tru itre i ' allocalln* ot k’AA of wa 
»luc ot irelatur'* ralate to ncrtalu human*
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aoclelaea to effectuate te sta to r 's  wish that 
benefit* a t  bestowed upon "80CIKTT FOR 
TIIK I'RKVKNTION O F CRUELTY TO 
ANIMAI.S (Local n r  NalAinali,” winch ”30- 
CIRTV" did nol m i l t  by nam r e.v m llonal 
u jcirly  or lingl* Incal aoclcty. Id.

Reviewing oourt cannot substitu te  lit dis­
cretion for lhat o f (m ic r o  and can in te r­
fere with their rn a rcu e  o f diicre llonarj 
powers only In caw * of fraud, miacoaduct, 
• r  d e a r  ahoar of discretion. Coffee v WU 
Item Marsh RIor University, Tcrc.Cii.App 
IBM. 408 B W.2,l 2*9, ref. n.r.e.

0 19
Not* 7

J . D trU llu n  frum  term * o l troat

fVnrlpIo th a t n court will not direct l*r- 
mlnnlien prior to lim e fined Ihorefar, aven 
though beneticlary desirre to term inate, 
ainr* that would be oonlrory to purpoea of 
trual le llla r would not be arbitrarily  a p. 
plied to ilrny (erm laalion to daughter o f 
ic lllu r wham nn reason waa m p m a e d  in 
the t r u i ' Irulrum nnt for delaying d iu g lr  
U r'a »t\Joymf n | billowing a rttlo r 'r  death, no 
proviaion wna made in the t r i a l  for daugh- 
te r11 aupport between ages o f 21 and 271, 
and thould daugh ter d ir during that pariud 
Df time th e  would ba denied enjoyment o f 
the oarpua. Ambrose v. F iral National 
Bank o f Nevada, 1971, 482 P,2d 828, 87 
Nev. IU .

In determining w heilicr l/urt. corpua 
should he ordered aold in vlufaWirr o' .u r t  
ugTremeat ogainal aale, eourt haa na au ­
thority n r ifcvrretlon tn concern itself anlcly 
with ix rdn nf truata-a and life twrw'fri-iary 
(Urm ll v. Carroll, T m  Civ.App., 147), 464 
S.W 2d 44tt, e rro r d lam lurd .

Where in riew nf publicity in county con­
cerning rtalm  hy Ike Ualled SU Irn for re­
fund of u n ea 'n rd  payment* undar cropland 
•djiieim ent program  on farm  tra c t and rfi*. 
pule among b e n e l la e r in  of tru a t there w u  
rona-iUratile doubt th a t fann land  would 
bring more than a arnall percentage of its 
true  »elue at tortempCalcd foreeloourc aala 
to aelivfy Indehtedne.va to federal land bank 
nr Im gnlioa krarvs, (here were anfflcieal 
clrcum itencea lo  Ju itify  appointm ent at re- 
tsriver and aulhnriratlon o f private rale of 
cmrpuv, dreprte prohibition in lru a l Intent 
m rnt against tale w ithout w ritten  content 
And request n f narh unit every tam e bermll 
c ltry  Id

Court o f equity ha t Inherent, power and 
authority to order tre a t  land told even 
agaJn tl direct prohibition o f aete In t ru i t  
lu tru m e n t where la da to  would p rr irrv e  
and protect tha value af the tru a t property, 
if there ia Imminent danger of tha trual 
rorpue w u tln g  e r  being deataoyed or effec­
tively eliminated, and tkle i t  especially true  
where th tro  haa been auch a change of 
cmcumnUncaa alnca creation of ihe Iruat 
that the corpua ia In aerioua Jeopardy. Id.

Where alleged incompetent beneficiary of 
tru a t participated In pruceedlnge by trvalae 
eteking authority to  tall tru a t corpua, in 
violaUoo o f t ra a l agreertwnt, fu r purpose or 
p ru e rv ln g  o r p n r tn l ln g  rllmlnatlnn o f  en­
tire onrpaa, alleged Incompetent waa repra 
aented by eompatenl coviuel and no eug- 
gratlon w i* made lhat alleged incompetent 
waa non compro cnentia until en try  of order 
approeing aale and appeal therefrom  bed 
been perfectec! and th a t n t  m criloriout d* 
fenaa peculiar to Incompetent waa prcaeitb 
ed, district court had Jurisdiction Lo order 
aale o f  truat property Insofar aa It affected 
internal of alleged non oompo* meatie bene­
ficial--' Id.

Court ,if equity la poaiertad of authority 
tn npply rule o r doctrine of deviation Impllo 
It in law o f I ru iU .; Amalgam ated Trenail 
Union, Local Oiviaiao-1888 v. Dallas Public 
Thanail Bd., TenXigjApp. 19(18, 490 RW.W  
107, urrur rc fu ied  a r  e., eertiorari denied 
90 S C I M . l l t t  If 3. Mr). 24 I.B d ,2J 89.

G /urt nf equity will order deviation from 
te rm i of In iat if it sppeara lh a t rompliarice 
with lertiii of the tru a l ie ItspoaJlble, illegal, 
impractical o r Inexpedient, o r,th* t owing to 
cincumsUncej net known to aelttu r and  not 
anticipated by kim, compliance w nu lj defeat 
or aubetonlially impair aocompbahment uf 
purpoar nf tro iL  Id.

Rridenoe tnau it by woKr-relty and tie duly 
appointed truatee* for dataimUinilan as lo 
whather truat/ea  might accept ae aludeiite 
quatirwd applicant* without regard  to color 
and m ight charge turtiop. to tboae able to 
pay fully aupporled oourt’a action in r a o r  
citing it* equitable pawer to a u th o riji a 
deviation from terms of lrual ealehW ited by 
deacc ao a* lo allew charging o f tuition and 
acceptance of qualified applicant* veilhout 
regard to color. C cffte  e, William Marah 
RIcc University, Tee.Clr.App 11*44), 408
S.W.2d 209, error refu ted  a r  e.

TRUSTS ACT TRUSTS ACT 0 19
Not* IS

I. Purchase o l  p roperty  from  truat 
This acctinn, by allowing a  court of Coin 

patent furbdktJon to relieee the truete* nf 
"any or all of the du tlte  ami realrictiona" 
ploevd Upon him uy Ibia article, gives alatu 
lory authority lo tha court to relieve the 
truatee of ih s  reelrk llon  that he cennol 
punches* properly from the tre a t. Wacho­
via Hank A TVsrat Co. v. Jahiute-m, 1867, 169
5.B.2d 440, 263 N .C  701.

6. laeaaVin o f  corpua
Longs* g* o f probate decree, reiterated In 

diatrtct court Judgm ent interpreting teala 
m entary trea t, empowered 4ru<tee an bene­
ficiary to invade corpua of lrual aeiate  and 
apply proreoda to  h u  own usa and ben ilit 
w ithout any restriction. Pirnt Nat. Hank A 
T rual Co. of Maakogcc v, ItnhertJi, Okl. 
1010, d«7 P.W 487.

8. A ppointm ent o r  rem oval u f tru s tee  
Court of equily  haa JuritdlclUn w litn It 

become* necessary for the  protection ami 
p reaereitien  n f the tn ra l to eppninl r.r re­
move a  truatee. BrauU v. Bigham, Trr.CI*. 
App 1973, 483 S.W.2d 674, ref. n r e

T, C om ysnratio*  o f  trualee 
A trustee  ia In  be paid for ita wnfk nn 

bobklf c f  the a ila ta , subject tn review by 
co u rt City of Auetln *. A tstlii Nal. Hank, 
Tev.Civ.A pr.lJI2, 4*8 R.W.2d Mtfi, affirmed 
In part, reverutri In p a rt on other grounds 
60) 8.W 24 710.

8. L iquidation  o f Iruat 
Where tn is l  had acoompliriird ila p u r  

pnui, and sail pa/tie* anked dlsi»xl court lo 
assum e aepcrlntanding power over taint, 
conrl had jurisdiction in dolcrmino Hint 
Lnialeea were rightful and Lawful (ruilr-M 
and Is direct trua te re  hr makn final liquUln- 
Don of lru a l  In rc  Daniel's T rust. Okl. 
1910, 4CC f'.Sd 847.

t. Jarledlclton
Any m atter coalainrd in final dncree of 

roanty  coort whicb h u  .n pronprvttcr eflecl 
as lo a trust** a a J  which pur)a,rts In fun 
trnl t/su te r 'a  actions if beyond |iinsrtlrtron 
of the county court in view ,.f alatolory 
juriadictioa nf dir Jrict court. l a n d ;  v First 
N a l Bank 4i T ru il (Vr. of Tolsn, ty k l, ItJdT, 
.16* P .24 481

10. Venue
Finding that, principsl place ut buslnrin  nf 

ti'unl waa In eerlain rnunly ao that venu* uf

nrtlort l/r rvmove tru ilcce  and  yrcornr for 
ronvnraiaii nf tru s t aaie ta  w u  prnpnrly laid 
In lhat county waa aopported by evidence, 
including eeidanco that trea t com pany'! of- 
fican were tiwalrd In th a t county na well a* 
treat aarseln In form n f  bearer bonds d*po*> 
lied In evh-row and bearer bond* put up  to 
AKarre attorney free and  contract with tn ra l 
roenyanv. Moyflower Trual Co. v. Nowell, 
Tan.Cir.App.19S7, 413 8.W .2J 788, e rror ilk  
m lued.

Vnnita n f auit to reraova IrustnAr and 
recorar tin allaged cun version of In r l l  %» 
•ate by tivuleea an ! ahtrd rsrClea wna|prop- 
erly laid in county of resldrtte* of tern of 
the party defendant*. Id. '

II . P a rtita
Where petltlouar rwoklnq lo remuvo faun 

dstlon • •  truntec of two nharitnMa Iru iU  
w u  chief actor In raialng a rd  handling 
trea t funda and waa on com m lllr* of three 
charged with distributing esta te  nf (erase 
of the treats, (wlHtonrr and foundation 
ware sin* in cont/ovnroy u  to term s and 
ccuullllona undar which a ru lle r  Iruat fond 
w u  delivered and as to atatua n f auch fund, 
and m larvrnor claimed tuch furwfn u  ils 
own in all events, petltlener and Inlsevenor 
mat requlrrm entn of lU ta ta  providing that 
n.Uieu affecting lrual Inalnrm cnt in#) be 
brought by any person h ir in g  ii tereat in 
adminiitretkui of lrua l re la te  and authnrit- 
Ing removal of tn ia tees on petition nf inlrt- 
eated p«num, and thus karl atanding tn liti­
gate aubjrel ronlrovf rslca Lpkcy v. Tcnaa 
Mnthodiat Fnundalion. Tea.itRX. 470 
S W.Zd !Cil

17. Admlsitblltly o f aeldsnca
DtsLrin cn 1, In sctain approving Inn - 

tcra‘ nllia-nliun of 26R1 rcnldar of Icatalnr'a 
relate to various Sura ana sociatiea, did not 
err lit refusing to admit evidence relevant tu 
merits of |w rtirul*r humar-a eoelety 't claim 
a t hearing held to determine if lew lee*  had 
tkrriad uul i*iuri'« direcliv* In preparing
pUn tor nHuetllon and distribution since 
dialrict court reu ld  not uaurp treatvea' rule 
aod Indr prudently iletonnioe that o ther or- 
ganiiatinna such u  aaid partlcutnr humane 
iia-lety were also proper nnd should rrre lra  
atlocatJons Humana Snc. of ( ’scrnou City, 
t i c  v. First Nnt'l Oank, 1976, Vvl I'M  Ud'l, 
92 Nev. 474

17. Ran Jurttrata
Where truatce hroagkL acliun in district 

couri (or I'romltiirlinn of tcilnm rnlnry lrual
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nod *11 partira lo action ware partia l to 
aahaequcnl auit. by treat**’* adruinulreUir 
f i f  determination regarding liability to auc- 
r u i o r  treat*# and Dial earlier judgm ent 
w u  rw  jndio»U, and taaucw In e«eh an il 
w rre Identical and earVar |uJgrrw nt W u 
never appealed earlier Judgm ent w u  re* 
Judical*. F lrel Nal. Daok A T m it  Co. of 
Muikoge* v. Roberta, OkllOTD, <67 P.&f <R2L

Pinal judgm ent which w u  rendered on 
April 26, 1802 In privr action under Uniform 
Declarator)' Judgm*nL A rt anil Ten** TYi«4 
Art and which provided for m anthly pay­
ment* to be made by tenbu ien tary  tru jteaa  
tn beneflriarlca in the fu la re  on b u ia  or 
certain facbira which traiU a-r ware In- 
a lru rtrd  lo eonaldcr w aa re* Judicata that 
Iroal w*a In exiatenco an  April 26, 1862 and

TRUSTS ACT

prevw ited rinding i* inatanl acDon undar 
lam e alatutaa and between r a n t  partita  
D ill lru a l  had term inated on December 2d, 
IJB7, which w u  Ihe tlwL birthday of lha 
y a u a g t i l  af tha D irta palmary haM fkiariae. 
Umwn t.  Bahtrck, 1Yi.Cly.App l«M , 381 
3.W.2A 172.

Id. Aar lew

Action o f trial court in (ra n tin g  petition 
for recalrireh tp  and  tu th o rb in g  u  r  of 
t ru i t  corpua in fac t of provlrloc a f trua t 
Iru trum col prohibiting ta la  w ithout conaenl 
of all i i M  banefldarlea would nol b« dis­
turbed aboent (hew ing of d e a r  abnae of 
d iacm loa a lta r  tndntgiag every rau o n ab la  
pruum ption  lo fa ro r  o f the oeurt'a  action. 
Carroll y. Carroll, TYi.Civ-Artr-tSII, 494a Ol Ai t i n  *• •

§  20. fLIahillllcA for Violations o f A c t )

I f  r Irun lce violate* any o f Iho provision* of this Acl, ho may bo 
removed and denied compensation in whole or in  part; and any benefi­
ciary. colniB loo, or Rticcettsor Inta lee may treat (he violation na a breach 
of brush

Truil*  w»ISA 10 167, 321.
C J.S . rv iu l i  td  231 to  236. 407.

A ttom ey'a feea 2 
Ju rlad lrllnn  4 
f in d i n g !  3 
Meniirvnl ol Iruala r I

I, Kamova! o f iru a lc i 
VVhlla It w u  nnl n rre u a r ily  breach nf 

duly on anrt of tru stee  Lo crop ren t ra ther 
than r*»K rent farm, II w u  aa  imprudent 
and u iin rreu erily  riaky yantura which, an 
ill I are, probably would not produce high 
eat, eefcat re tu rn  on iaeealm ent, thereby 
igpporllng removal of liua tae . Brown v. 
Halt. Okl A rp 18BI, 631 P.2d 1346.

Trial ra n rt abuaed iia ilorre llon  In fading 
lo rcniova Irualar on  ground o f  inecortcila 
blr hnatU.ty b e tw rrn  Iru itae  and bervefe- 
ciarliw Id

2. A ltu rn rf 'a  f r ra  
Trial m in t did not h a ra  authority  to 

aw ard albirovy fa ta  In truataa '*  attornay

l le d ilo n a  * ,

four month* i f ta r  II an ta rid  judgm ent re­
fu ting  to remove truatee u d  denying Judg­
m ent fa r re tu rn  o f com m otion ch arg e] by 
trtirto*  for ta le  a f D ual aiM la. draw n v. 
B all. Okl.App.lUlil, 6.11 P.2d 1846.

3. f in d in g *
Croa* pH llioni filed by bond holder* 

agalnat traa lea  for Induatrlal bond iaiua. 
alleging lh a t truatee breeched ita iluticw 
under w rlllae Duel Indenture, which re­
quired troetee  to pey net proceed* o f b'ooda 
to corporat* Icaaee o f fadlK let balng fi­
nanced with bond prno*adt and corporal* 
tenan t lo  pay certain renta ls In am ount 
aufflciant lo p»y principal and Intareat on 
bonda, In lh a t tru itec  failed to  enforce writ­
ten lo a n  agree.aent, careleatly chaburned 
t r a i t  fund*, and failed to monitor replica­
tion of fundj a fte r diahnreaoKnt U> Inaure 
prepov application thereof, alatad canae of 
action agulnat Unite*. Mutcalf S la te  Bank
v. (lallher, OM.App, 1877, 677 P .2J H t
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d. Ju riad lrtlon
Although Oklahoma court hulJuriM lirtbm  

over laatam aulary t re a t  esta te , ginra aoch 
c u o  had bran finally and coirplet*ty cloaed 
and t r u l l  antale dlaW butad to Dw trualee, 
(hare waa no bar to  ftd a ra l d la trk t ouurt’a 
a rquiriog  Juriadictlon over t n n l  ra ta lr  In 
action by beneficiary lo reeovar for ullyged 
violation of fiduciary duty, judgm ent req u lr 
Ing trualca to convey to  berw fkU riri nndl- 
v iiod miotrol and commercial property la­
te***! remaining in Die t r u i l  etu i' aa well 
na a s  acoounliog. WCoojaoo v. Kecurity 
Bank A T ru il  Go. o f  laiwton, Lawton, O kl, 
D .C.Okl, 18801 61* M u p p  8.

G lare lee o f Jorladlction by atata court 
over prtxwwUrgr* with reap*ct to lru a l c re ­
ated  In miuwcDmi with iaauanca of r tv rn n a  
h*nda by indualrtal auDlority Including air 
pervliloD o f lha aale of t r a i l  aaicte and tha 
illalrtbuUon of proceeds thereof, a m atter 
which had no t Wen completed, |irncluded 
federal diatrict court'*  a h i t  lee of Juriadlo 
(ton ovvr auit by oertwfo hood, pur-hnaer* In 
aarcharge truatee wkich w u  hi e f f i r t  an

action lo  n a tu re  a Iruut r u  whicli w u  In 
tha hand* ol atala court. S tew art ftncurl- 
D** Corp. y. G uaranty T rea t Co., D .C.Okl, 
1016, 384 F.Supp. 1008, motion evem ilad  71 
P.H.D. 31.

In d u tr la l revenue bend purthaaerV  aer 
ond em ea of actio* again i t  truataa  couched 
in tenua of breach of fiduciary duty wa* 
eaaanlialfy a  reiteration o f fh a t oaua* of 
action lo surcharge truataa  for tnftmanaga- 
n e n t  o f M tnU  and would be dbm laaed on

5round that atala court'# tiercli* o f jdrlw 
Ictloa over tre a t Including aoparrlnkm of 

aale of tre a t aaial* and tha diatrCbuDonJof 
proceed* to h re iJh o ld tn  precludad «aarc|ae 
»f Jurtadlction by federal diatrict oourt. ,)ri

An acDoo agalnat a  tuatam oottry truaxeo 
lo require hhr tn account for hD removal, 
and for tha appointm ent o f a  a coca* lo r  ( r e l ­
ie f  ia Irerallory In na tu re  and a  oourt of 
general Jorladlction of tha  coonty where the 
tru ileo  raakV'i h u  juriadkDon of tlm ao 
lion. Pipkin r .  Pf|ikJn, Okl.IM d, 303 P.2d 
634.

f} 21. [Untfonnttjr o f In terpreta llon]
Thirt Act Hhall be na inlerprofed and co4iitnusl na lo  effectuate its 

gpnornl purpoBP lo mnko uniform the law  of thoM« a ln les wh irh enoc l it

Ltbmry Reference*

Rtalutcn *~22A.
CJ.S . Slitu te*  I  B71 r t  loq

§  22 . (Short T itle]
This Act may be cited un Ihe Uniform Trunin Aft.

§  23. ISevem hlllfjr J
I f  any provision o f Mud Aft or Uic application thereof lo  any ponton or 

circumstances ia held invalid. Much Invalidity shall not affect the other 
provisions or applications of tho Act which can be Riven effect w ithout 
Iho invalid p rov iiion or application, und to thin ond the provimoito u f  thin 
Act ore declared In be sevemblo.

L ibrary  R etire*era

.St At ii Ur ♦*#<(?).
t;j s. suiuui i *o
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§ 24. [ItepfBll

All acl* or part* of not* which wc Inconsistent with the provisiona of 
this Act are hereby repealed.

L ibrary  R t f t n i t m
Statute! «»I6T.
C J.S . S U tu lr*  5 Z85.

9 25. [T im e o f Tak ing  f iffec tl
T h in  Act shall take effect [ ] and uhall apply only to testamentary 

tniats created by wills or codicil# executed after the effective date of the 
Act and lo nun-testamentary trusts created after the effective date of 
the Act.

AcUnn In AdnpU nj Ju risd iction*

terms do nol impair Ihe obligation of 
oontnw l or deprive peraone o f property 
without due p ruoeu  o f law under the 
Constitution o f the S u n  o f N orth C or 
oline or of the United S ta le r of A m ir 
ice."

S o u th  D akota. Bortion rendu: "Thii 
chepter ahall apply only lo Icelam eoU ry 
tn u ta  created by wllta.or oodicila e m o te d  
e fte t Jo ly  I. 1943 an<| to rr.nleatnrnvnlary 
hun ts  created a fte r JJty  I, 1843."

I . llir s r r  R efevcacu

S lalu tea «=»ZM>. Stfil.
CJ.H S taliilnr M 4011. 112.

V ariations from  O fficial Teal:
N orth t ’u m lln a . Suction reads:
"Thia Article ahull lake effect and shall 

apply to Ihe construction o f and operation 
under

*(1) All ojpeenientn containing lrual pu> 
viiiona entarcit into on or a lte r  January  
I. 1978:

"(2) AD ue I He made by leeUloni who ahall 
die on or a fte r January  I, I77H. and

"(31 All o ther wills anil l /o a l ag rre n a n la  
and tro a t relations Insofar sa auch

7tMi
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■rolani ■Wartgtag'llMWbl'ĥ daAbc'iro triiWttn*  aflar 
tn pndfcl ia aLodot aad beads aid oD bad *a*t*nd ryta of 

:d f a W o « f ^ S f 4 ^ » p ( lA W iP .# i  «toW^»h»nN(» of
j w l w i  m p p w

U UnM
—I dfVy-lai roâratrrl
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C e n t r a l  R la ln fn ry  N ote

' I  MJb-Ul Plead* lu l l  h r  •  U e i  dM rtaeaboe o «  1(A) tm odteUim lo  u ;  trirrf aampatMallon to which I
W at M u a te o  p e v m o n l l l a g  IcTtrtasaiit a rA M ii-

•to) F W h  la id  b  * OAactary oapoattg by •  bonk, treat

ethepg Ipveptcaarti an AWHhalitB ahall aa* toe M A  onto- 
ptad ea miAt r i tb e ted my Ittigtr I h n  UtAadactttole for 
a  proper punigsQ irfj af tik 'eaw tflto- . Aiawpcaeiim 
Uo< I t '*  f id e ie ry . mptcfty b u  aaapUed ,«4lh this

which A
k*j  be acsttliad m tm  XWL 10A-*0-l,' U -U , g t - l t ,

p o w y  IpreetmriJ of Node UIA wsrpKlng 
dietrtbtiisci, which toe taa y be cakolated 

upio Û t«»ea«»'rfn»*ll>)»rfttrtllrtf)ho44>AlHWkHJoa 
ihwW*- mMfn to Ibb

■tdraewol If seat b ade  mndtieg tooaataMntttMUets#*)'
»  le « u a * io /o o »  ciwaeod d jW etJI^O P f MhtmloeUd 
'  d te n W rti  wtlhln SO days cf oeirMI aa-UWeduleitaa 
« fW ,
*tb) fkirwle taJd In t  (Modtry capacity by t  bank, 
Tplbnj Ipwotuitja or dytribeUte any , Mpipe# P d > W « l 
I the (M tnuoost cevetJng the (Wycitry r^lp tbwablp  he 
{va*str-d lo the eom rxm a) e r  e i tlf if l  c r  ofhpr'deparl- 
an t’of the U nk. jmirldid lhat It itufl flret «et oaida 
ider t-u-rtrol of the (n u t department aa ooUaleri) tcnirf 
, eve), eacurlUia aa may be found tatad  ia US. 14£-8d aa 
U i  eligible for dxi loraotma^l of lb» rdpkpw IVnt> of 
a Btala of h/nrth CaraKsa egual to nurrkot value of auch 
{netted Omit* c r rM 4 y  m atluiable e o tip ira a l bmfU 
r lu t  not Ja*e tb*<> a recxgnljef *A* rabp r atjuaj iu'aoa

*SA ‘VlVlrfcf W** N h  *»
poaIUkI.
Th* «^>«HUna mi Atpu«ft«l or **curlUr*» 
aW u i aa adtatend to toe l a a t  d e w tim fA lto .  the 
a a a r r la lc r  nevtoge ur clhar department (aa aallae  Uba 
poaU i f  eaih tn lha canunoraa) or wyiflpf «* o|fior 
p tr to u n l by lha Cruet depart/nmst) ahal bo held proto- 
I ta  the ynvialffiM of (fJL |A-48(4).
1/ auoh Annie are depattled ta a  bank tofured under Uia 
eebdua <f Ihe F*.l«rel fbpoah  laaanpne Gerpte*Ucn.
I aboe* ooOatrral anntrUy «UI be swgutowd only for that 
rtlnn of unlavealcA tiiliaaeo of oa.-h Crvet which era nnl 
If huHjced undar (he pm laU na of lhaf ceepoeeiion. 
f l )  Fund* hold In a fiduciary capacity by a roryorela 
urtary m l t in g  Inveetaaaot or dk lh b u io n  may, unhua 
•blUiad by Um batnunaat cntUoM the Odadary rela- 
nahl^ be  Inveelad to ahnrUerm, InuKjuaUty InvMb

1462

. . tvhlbeedJ
maul of OdkKlary IWUa (prfbraj,'{eetet«aoO.UidleItfbu 
Unp If Um qprpur»baVe p«h»4lt A W tW .la  rot Inrth the 

i m ethod,rf newHoOox aieii t •
. Adda eeetlon M fcOnery:
/ 'I  M A-M .I. Isreateeanla (n e e c y n tin  h r barhu  or 

tru a l  eempwalm.-^Unlcaa (ha gunm by t inetm rom l 
court order, ar a tiato ta afttfikelly  ih /tr le  otherelea, a 
banh or tn ia l am pany aerdn f aa true lee, guathan, 
ayprnJ, n r la any Oh or Sdur'ary cepnchy may U vtal to an; 
eaoeriky auU m iiad by Ude CJW *"’ oven tf auch Qduciary 
o r an aflliata thateof, oa dednad In O S. HA^XKl), pertto 
Ipetoa or baa portldpetad aa a  a m b e r  of a tyndlcale 
unharwrUtag auch aacurlly, 1C 

"(I) The IVIucfcry f w  cut puruhae* lha aeluhly Sum 
deelf cr Ue afflHelr; e e l 

*U) The Bdnctsry doae not |«ichae< Ilia ancurlty hum 
anothnr ayndtcau aiamt«r n r aa a ffla le , punaaM  to 
aa w i|4od or oxpnaa axreemmf, b d n  nan Ihe Mude- 

. ry  n r He {A lula and a caUln( o rc e U r or lu  r i t lu ia ,  
le  perchaaa all or of each oUijr’a urjdov itpa*  
eooBTutobenla,'

I la  aarllnn U A r78, m l out in (arural alatulory oota In 
/main volume, auiatao. (<) now raadfi

"fluhjerl tn auheeoUcn (a) of Ihla paoUnn. If two or mere 
treeteaa one oharea of cnapurala (1yrh o r other aacunlicn, 
(heir ade  with reaped  lo voth« ehall have the (oilyaUm 
tffacl:

(I) If aaly ana vofra, to person or by peruy, hie act 
Mnda alii ■ . . .

, .■ l m u , ,'iM, .wu,, na f u i  ny pii.ay, a»,aa 
the v ifa ia evenly ojiSt oo any pertfculaa mailer, 
oacb faction le entitled lo e cu  l ie  alnclt ur oth*r 
aunnftiaa to ifueaUon proportion* lot/.^ 

h u u lb D a k a ia . Adda parlioq aa foOmn:
" il~ P J 7 . LiaLdJlty fa r flducfary’a p aH can U p  In- 

(aioul ll/aiiad, ■ •
"If reran!(Ud by Ihe trual toetrunent or will undar 

leWrh a  (Uuctory tarve*  'or by order *f a oourt having 
^anb:lirt|cn K  (he oatale c r  to ta l, e  fiduciary may enter

Mlal malAiao, an un imrreeL Ul u puainrohy*, ci|J ei an 
tiling may bccenie riliter e  gennnil or a liintfui p tr i io r  
If (be fiduciary becnmce a pextnor, aa lu cn d ilo n  of, cr 
ctaamenla agaJnul, (ho perlncrahip anil aa In (he other 
member* of (ha partnertMp, (he tlabUlty, if any, at (fin 
fiduciary for (he dcbia and other hahilllitu of ihe partner- 
fhif, whether arlalng under conlruf, tort, cr otbarwW, 
are Itmiicd (o Um aeeuto of tho (met ar aalelc, ur ao nuirh 
Unroof aa may bo ncwuutry lo  dlacharg* auch dcbto endu.miiioo ■

J u / t a d k l lo o a  A d o p tin g  U rtlfu m i A c t In  M e n n r r  P m l i i iH n g  C o m p o re llv c  N o t ts

Noi Inhwjuonlty eJurtadlciUoa e rll aubetanUaOy w ioplthe major pruvUlana of a Uniform Act eod, y rt, rlojtarl from lla  
oflVtal b u t  In auch e  rtunsar th a t Ma various bwUAnr* ol luboUluted, emIUcd, and Mlikd m alltr rumol be clearly 
Indicated by elatulery notaa. W tcre (hla h u  occurred fur a particular JurleArUnn, iho Ikcierid filetulivy Nnaa fvund 
near Iho becbuticg of lha Ureform A d  adli ee alfle, In atK^ a ptae, Ihcrr ttill nol lie any nidre fur Hud JurtuUcUoii 
urulr.r Um headlppi 'Action to Aduptina JuefadlcUieM’ and *1 /01(0110110 frtwn Ufflrlal Tori’* (r, Ihe udivldual aocUoue of 
Uw I lidfum  Act. •>. '  I •• •

U NIFO RM  TRUSTS ACT 
1937 ACT

i IPcjriniUanpJ,

VarUdlona C^>n Official T u t :
Nrvetk. Osolto mibeec. ( 1 ) , ..............

1 New Meilo&i In tnlrocbictorv fen g rap b , «nKe *bnJnM
the K ab u l ro autodadl m atter otbarwiee roqulrwr’l.

Hul»t>c. 0O''rJuw «uA *;: r 'tiTietee’ livfji(*e arutxtin, a 
crry.ic>l« u  will aa a m a m l  pem m  and a  moenaa.tr or 
■AivlJiaiU lrual ea, tmncaatl raprM enUina, ruandtor, eulv 
aena iu r, agent agd a  truataa o f u  W rr rtvoa or (aeU- 

. . *1

AoUhfi In Adopting Juriadlctkun
^d<Ja dnflniUcn* aa Mhm*:

“ To elala daioajlnry IneUluUon* nirana e roaui oAce ar 
branch of a bank, earing* and lean aaaudullim ar credit 
union •ubhwiacl tn engage to Luituvoe In New hfaetoi;
end •*“ ■

'  'dlriaiwt* nirana Uiu financial Inatitutlune rthrtouii (if 
thn rogulalim  and bcrnaing d rp o tn iN A ' 1 ■ ■

X ' t iu a le —CeneraUy 1 • i t .
"  IlnllniTi) TVipito A n  did Dof eppfy to  edlon vinfnu fmm 
mM td'-r'e a jrrc to i o t option to *puroheu  trac t us Urul 
owuatl l,y antate; * nothing to language of will erprnaaly 
cnwl.vl e lrual and Ihdiuno fWaCa Act ejvhtod tialy (0 
n i f r m  Inure Rapp v. Repp, N.CM ttf, li,T0.KX,l l'M>. 
Hen o i f iS A . r o W U g  A nted Afjr S,BX1 AS4, Cud 11C. 
78fl i . i  . '  •• Is I . . .  1. 1

N u tae  « f  I lr c ia ln n e     I

L  r-u— Conolsuctlve Inwba 1 , .
Goniolldntad (iae A Rtpdpm/nl Co. nf America v. . 

Thorarem i Tea (hvA pp  ArnnHUo IDfA, M l fl.WJId WO, \i 
fmaln vuhamel i!hunln»«h error gnpibxl, rrVcfbml idf. 1'(  
HW 2AJfcl * '  • r  '■

J * IC-orporoU T V u i t r e  D c p o g i tU i t  T r u f i t  KimtU w i t h  S r J f i .

Va iM Iu m  friM  OfdcWI T i l t ;
Ntvptla bi p u U ^ . riffpfy’l  ^  v#/ii4Jon nut** »<» 

qmUii Y'dlumft, powMibrtilulM "noon ni Inferno at HnAnrUl 
i/^ounioiu*1 for UU  •

staa lro . BpUton iKff* r t e i u ' 1 *
“A A rurpuritie truatce lhat to eub)act to rrgulaiian 

by U.I Ilala or fa d m l oulhwitfca may Aepnall with iteijf 
or at al<Miale.t b talala dopnagary loeUtution, for a |» r l td  
nf up In one year, truat fijmla being Said napcaaaji(y 
p« ,d  1 ar im aa l « d ,  dlalrihulioe or lha pa from ! ol dolito. 
The 1. 11" ra te  truatee ahall pay Uia truat Ihn In ten  at iu it 
U m piin tdL y  atalale lo pay aa antniualpd lrual fWyle, or, 
If ih .ii- «> nn alalute, the tam e riu , af to ltrcal It or Ihr 
afliiiiird In n a te  depiatitory lo i’JUitioo pey* upon ntodlar 
rw ntn,.i td j.w la . The corporate Iniefae acvtiJ o a to u in  a 
aeparale fimd aa aarurlly lor lha dapoett vrith ilaelf ar an 
affil.aii ■! iii elaic depaeltory Ina'JIuUon moalaliag of auni>

A ctiu fi |n  A d o p tin g  J u r la i i r l lo r w  '

rilira aailhnrtet.l f.vr tru i t  tovaalmanlr. ur eaf.,kn«p|lie| 
rrv-rjpla r«|<i»eolliig the pludga of such aaonUiie by the 
affiliated In alala itrpualUiry InrlUutton, al a l  (ietra wplal 
to tolai m a ria t valoe (a (he am w nl of (ho dppoaito.. No 
aerurily ahall ba rerjulrial to lha relent lhat Ihr licyoaiu 
arv Insurvd or g im i proferanca by any atala or fadartl 
Uw. Tha a e p an lr fimf of eororflina obeli ba ntartord na 
ouch. Withdrawal, teen  or addition* to A may tv  mad*, 
aa long ae tho napi/rot) valpt ia macnUlnad. The la tin o  
of em ullatn  In Ilia Amtl efteU belong la lha ourpnrata 
(ronlca. In all alalrsurola of lie financial rtindlUim dcfiv* 
in p l to  lha dhdM'in, Iho roryorale »mater ahall above aa 
swparate lierta tiai arm oat nf lrual finale lhal It ba* 
deposited srtth H x if o r ao affiliated la-oLale dgaadory 
InottUUoo end Iho unounl of eocurflaaj Umi U lalAe a  
hare been pledgwl ae eprurlly Aar ihn lUcyiiyeW nf ttwfC 
depot! la, . . ,

2W



qxuft.iuiO'inUv.iUi llael/or an aMllaloellnelata ih|i*M 
wy lutilutino, If (hi* iovoelmuol eejlhurlly In ayoafically

ilaclf nr in  alAlirted Instalc deprMUiry irartitnllon Ahall 
nnl ha aarured hy u u l i  of thu de|Meitory InaCHulioii*

5. (TnutM Buying from or £eUlng to 8c!fl

Action tn Adopting Juiiidlcllona
arUlioqa from pgfrial Toil:
Houlh IXtlcol*. Kaction n n h :  "No Iruile*, unloat 

cporatty antlioriied by Ih* tru it imtrument, ahall direct- 
ur Indirectly Inaao, buy yr «U tny ptepijvty (y/.V*0 

«*l trm  or U  I Ur If i f  tfi offiluln; or IWm or lo 'a 
n s to r,' a ffa ir, or ettylayin of n o h  Lrurlec e r cf u  
falalo; or from a / ( a t  rtUUrs, employer, portray, or

ether bueincea iMocliU. NotwiltuLandln) Lhl* prqnaion 
o r ia y  oUUilo to Lho oonlnery, ■ liViUo nioy lane, 
lAjrchiU! or acl pro |*rty  from or bo Ihr Iruil hr reju-n- 
#fn(a aa IruKM 1/ opwUleally aullionccd lo do *> In a 
decide#!'* wdl nr Ihe l/ulruiwciit 'c rr ifrn j Ihu Ini/rtre 
nUlioraddp, InrJu iing (he **UkhlLm.nl of a Iruat oarvku 
office aa provldad by ehaplta 6I-.JB,"

uly todlocloee S*
npalro»*.nt of ourjrna I3h
Jury lo In ir t or lo bcoeflrUry If*
oowladgr or o r  tiro  oo pari ofbr^cfV iary  '  7a t
myo/tT not Intolrod lo (n u t  reletlanahlp l ie

a Holy lo itlacloM
HrtUhar, who waa up iooa trualew of fracbcwal IntORat 
uf Iruat with bloarlf and hla ehrteo a* bMnedUirtoa, did
I broach aoy duty tn all U r (a (liradpqe vflyc to when 
look id ran lara  of option lo pnfchaao unrta'a fractional 

uneb,' laarte only aftarad o ftkq  lo hreflirr, and broth*/ 
d.naidior duty oor ritht U u p en d  turn* pf.uodcf#
hr-, rn*y P t^wH, N««.J W. 747 rAtm JH tin

N tlc a  o f D rc la in n a  '  ' '  •

If* . Praparly nol Iniulvad Ip tru a t icb»4ia*»>lp 
• Even If brother bad a d a j  aa h it icUUr'a fiduciary to 

capacity f t  n aow np  id property, burlnotd and propo/ty 
rkaaayer, edviate; partner, ago tit. Joint venturer, brolhar, 
and confllanl and aa oarortor of fllhrr'a  eatau, brother1* 
obtaining ofkUo* U> purehaae h b  uocla'a Ic/Uroal la land 
I carl of which waa eerpua of IrtiyJ for brother and airier 
did net fcrearh tny  fiduciary ihlty-.'the |ifu|Htrly ui qua*. 
Uoa w u  rm w  tnvuhed to there rtlaUunahipa. Utley r. 
Rockwell, N «viM 7,717 P2d BUJ, IBS Nav. (IH.

I

Judicial aolf , .
runrli v. Pore*. T**C|v.App-7kwi*ft% , J»M. 
h’2d (H7, |malq volume) ref. o m ..  '

IU . Injury lo trn r t * r to^a iH ^JU ry
tfrutboc. W3I OOTpU InwVaO id hK liteu I lo lrrrat 

land Iruat vrtlb base*'J and Ma iMUt.pt bueefaurtj*. did 
opt tnhaytM, hia rv u  luVnwl to  U e  cMtrbreot and at 
oxpanae c i h l . urtcv and trual.whan Wi ulhnta*.'. option In 
puR haaounchfa (national kiUrawtl* land; there ur** on 
ohowiof O ut M oi-orlalo laa tow b\|mwf (n any. way. 
Blioy v. KoclcwoU, fl»v.lW7. W  P i d  (HO,'ICS Ntd.-SOfi.

. K ^ l r d y w q r n i i iM m p a r to f f c M r f l i ia n  ( ^  l w J t l n t R , « / ,h Tru,

id Iru lt ' t o  h t a l ? ^ T h h a l l u i  d id  not ( L b  aby UVJia»4eaeficiary of 1 * ^  huul
U  pved dH df. # «  Dfr M d m tf, « £ »  “  < 0 . # y  Upafrda.

^  V u i v t l w J ^ ^ 'R i t V i m  • ■ l 'W ^ V y W .|iW I* IO * .llT M .« n y o l« (d h h * * .U lin
option and Ha Unpa, and lhat fM  aJapo »a3 V o  aaroodloaty ad ,* N R * .* f maocao auch that

owd airW -r aeCU/i on Umitotbma m s n d *  Jliley r. «r»ater A ar*  Ja  .prcg*(y  craaiod. only (trealer A a r .  In 
pkwefl, N«v,Ud7. 747 P id  1102, IQH N n . {W Inocme, and oojyau of truat bad not U m  Impaired OiVy

v.'Rockooll, N«v.lB87,7t7PJbl MB, 103 Nev. UH.
Conflict of IwUnot

rmulo* Ijuiaiofibtr remove penojfrlt*U |w i)o r rMijpt I .||,> .‘JUMtdlee » l • <> !/"  1 1' • • • . I • ••. . i . ' I  . .
Hotowey v. IqlarpadoneJ HooWn I.lie. Ino. O r, TVa. 

... CW Aaii-f-ort H'crU IK2. S6I R W 2d IW, |ir*ln rutumal 
e r r tr t tn c te d . mvrrawl ...................

o r w |l l ,« ‘J f r i . f ? * ....................
lloUevay v. lqlaipaUio*l Papfc/y Ll/g liu. p i ,  Jpi. 

a*App-Vort Worth to*. UM aSvgcJ kô hwI

pt<dl|°n *1 tnudeo If ooi 
dber nf WKIj of faee^* N.C,

S S l J f t a ^ J T C l l a f P t t J
I-.' .-.'a. .1... I., .(I« l»  , i

< itw«U lla It ttM.IV h*l|*
ilfatteway.v..ilMM*atioeel.Seofc*o* JUha l a *  C o. Tm  

utpMfa* !W prth tms. 14* 8WM UAdxoM rffratao) 
^w » » i*« t»Y iu r* id |flM ,W fJ»< lH 7d  .• na

'. I II..I ■. 'l.i .j) C<> I...,. iUH..f..'i,l‘| vJ
■£)•! >l \ »• . .1 Mi^'lih l1l|Wir >.d .. *■ I.e.

. ' m  m w . m *

J ,  ' '  ‘ '  A c ttp n  tn  A d o id ln f Ju r to d lc U c i^

m Hal!naa fruwi OdCelal y u l i  ■ abovnny lho teanaartlou ia benaftnhl le lo lli ocoounlo, Un
q I iw  Mcafeo ' HortJon noarnada: “A tnaatao may tail oaoela am puychaaod ood aold i l  fair lo u la t  valoi and Ihe
f .jrla M l  by It a r Muclary (n oae acaouul Id Baalf aa CraniadJo* It net pauUUUd by lha (eata* of any fovfaTV-
(^iciary In another account, U doruiMOtailoa ia ralatrwd bty li^tyum ait* 1

i ' ^  •

A ctio n  In A d o p tin g  J u n a d ic lin n a
V.rliillona flvea Official Vital:

Nurih Canlliua. Kectaon now aoada: "A Irunlcn nwip 
iUi aharoa of oorponU  alorh o r ether jecurftMo uwy vein 
lim n In peotoci a r  hy geuaral e r Ihnled proty, and may 
ciccaila a ah r ia , eonaenta or ehjaotkiM with n ^ w r l  to

aucb alock ur aoicrilioa, bol ahall ba II.I*- fur any lewa 
RoulUng Ui Ihu laiR'ficianea tnnu a failure hi uae k m i  
aldecarwlndmlclliK how lo vote Ibaalnct n ra m il l i f t \  In 
vDling there) o r ui not valid) Ihmj."

fi 2(1. (L U i i i l iU e a  T o r V to t a t l o n s  o f  A c t) .

N o ire  o rD o c lo io n o
I. Uanavid of Inutew 

Trual benofldory may eaport ond aiartund (nialiw'a 
ouopfols loyalty lo odinlnlolnliun of m y  truat, ahould 
Ifi/re Im a ry  oolfdnterooi tc  IruaLee'a part in ada.iiurtm. 
linn iif Irunl vbid i would Inturferi wdh thk  rhify of 
rur/i|t]n|fi loyally, beneficiary may aaaic Iruaiao'a rvtiuival 
W ilier uf Will* of Jaaobe, N.CApp.IBDtl. 870 B K 21 HOU.

PI N.CApp l.lrt, rrvl/w  denlrd S73 S M id WO, difl N II 
(7D.

d. JurlorflcUin 
Stewart Hcrriilllco Corp. v. (iuarui.lv Truat Co 

W.O Okla.il/7f., mil I’diupp loco, Icaaln Velucnr)motion bi' 
vtealaorenulivl 71 |/ |i .u .  a
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P .  E A S E  & E P L  '  T O

C K lCM ! W E S T 4 T H A V E N U E  S U I T E 2 0 0  
A N C H O R A G E .  A L A S K A  9 9 5 0 ' - ' ? ' - 4  
P H O N E  1 9 0 7 ) 2 6 9 - 5 1 0 0
P A X  ( 9 0 7 ) 2 7 6 - 3 6 9 7

a  K E Y  B A N K  B U I L D I N G
1 0 0  C U S H M A N  S T  S U I T E  A O O  
F A I R B A N K S  A L A S K A  9 9 7 0 ' - 4 6 7 a  
P H O N E  ( 9 0 7 , 4 5 '  - 2 3 1  <
CA X  19 0 7 , 4 5  ' - 2 3 4 6

O  P O .  B O X  1 1 0 3 0 0 - D I M O N D  C O U R T H O U S  
J U N E A U .  A L A S K A  9 9 8 '  1 - 0 3 0 0  
P H O N E  19 0 7 ) 4 6 5 - 3 6 0 0
F A X  1 9 0 7 ) 4 6 5 - 6 7 3 5

Honorable Joe Ryan 
House of Representatives 
State Capitol, Room 420 
Juneau, Alaska 99801-1182

RE: HB 196/CSHB 196( )

Dear Representative Ryan:

In reviewing both HB 196 and the working draft of CSHB 
196 I have come across a section which needs correcting. Section 
2 of HB 196 (and Section 2 of CSHB 196) makes reference to AS 
12.13.401 - 12.13.405. I believe the numbers have been inverted 
and should actually read AS 13.12.401 - 13.12.405.

I again suggest that the term "Uniform" be changed to 
"Alaska" in Section 11 at page 14 of HB 196 (Section 12, page 18 of 
CSHB 196) to avoid any confusion in the future, as previously 
discussed in my letter of April 17, 1997. I was recently informed 
by Robert Manley that many of the provisions of Section 11 (Section 
12 of CSHB 196) were derived from several uniform acts, not just 
the Uniform Trusts Act. All the more reason to title it "Alaska 
Trusts Act."

Should you have any questions regarding this matter, 
please do not hesitate to contact me.

Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:

MEB/

cc: Arthur H. Peterson, Esq., Dillon * 
Chrystal Smith, AGO, Juneau 
Deb Behr, AGO, Juneau

/CUJY’̂ LL.U^

Marv Ellen Beardsley 
Assistant Attorney General

Findley

03-CSLH



N a t i o n a l  

B a n k f J A la s lq a

V f n r r h  7 ^  lQQfi Corporase Headquarters-viurcn P0 Bw 100500PO. Box 100600 
Ancrcrage. AK 955100600 

Pnooe (907) 522-8806

Joe Ryan, Representative
Alaska StateH ousc o f Representatives

VIA Fax (907) 465-4588

D ear Representative Ryan:

My name is David L. DoLbs and I am a trust officer with National Bank of Alaska 
who has over 35 years of direct trust experience in three states, inc’uding Alaska.

I was provided with a copy of the memo from Brian Porter to you dated M arch 23, 
1998, indicating his concerns about 1IB 196 (“E” version).

1 reviewed the Memo in detail and can assure you that al) the concerns voiced have 
long been well resolved in an appropriate manner and should nut be a point of 
contention or need resolution.

There is a great volume of legislation, regulations and the common law of trusts lhat 
fully ansuers the questions raised. Oue controlling set of regulations is commonly 
referred to as Reg. 9 and is that section of the regulations of the Comptroller of the 
Currency that controls and regulates the activities of national bank trust 
departments.

I respectfully suggest tha t the concerns raised iu Mr. Porter’s are not valid and 
should not impede the passage of the proposed legislation.

If I may be Of assistance, I am  availab le  d u rin g  office hours a t (907) 265-2959.

R espectfully  subm itted

Vice President & 
Trust Officer
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Title 12 — Banka and Banking
ChapitM — 8ur©ou of (no Comptroller of the Currency. 
Department of tho Treasury

Part 9 — Fiduciary Powtui of National Banka and 
Collective Investment Funda
Sue.

9.1 Definition*.

0.2 Application*.

9.3 (Reserved).
&.* Consolidation or merger of two o- more n&tlonoi 

banks.

0$  Adoption of policies and procedures with re­
spect to brokerage placement practices.

9 6  (Reserved).
9.7 Adrrvnietrttlion of fiduciary powers 

9$ Books and accounts.

9.8 Audit of truat department.
9.10 Funds awa'tlog Investment or distribution

9.11 investment ol lunds held as fiduciary.

0.12 Self-dealing.
9.13 Custody Of Invewmsntb.

9.14 Deposit ul securities with eiato authorities.

9 15 Compensation of bank

916 Recolverehlp or voluntary liquidation ol bonk.

9 17 Surrendor of fiduciary powers

918 Collective Investment.

919 Forma

9.2C Pagination ol national bank transfer agents

0 21 Applications for stays of dlecip wary sanctions

9 22 Applications for review of final disciplinary sanc­
tion*

Ajthorl'.v Sec. 1.78 Btet 66b(12U-3jC-9?*^>ndft-S 
SHETas I f W L 'u m ^ C T o S i)
Effective as Of April 5, 1963 at smendsd (nrojgri 
December 23. 1082

{9.1 — Osfhktans
For the pjrpoeoe o> thii regulation, the term'

Account* means tne truil, estate or othe* 'iduciary 
at oneMp whicn n*s been eetebUthed witn a bank.

(p) ‘ Fiduciary* meara a bank undertaking to act alone 
or fofofty w<h othsre primarily for the benefit of another 
in al matters connootid with Ha undertaking and in- 
oiudoc tAjttee. executor, odmlnliuitor, rta'sl/a' of

<u)‘
rdai

slock* and bond*. guardian of setetes, assignee r»- 
ceiver. oommittee of *eiat«8 of lunatics, managing 
agent and any other similar capacity,

(c) ’Fiduciary powers" means the power to eel in any 
fiduciary capacity authorized by the Act of September 
26.106?. 769Ut 660 .12U.SC 920 Unoer that Acl,* 
national ban* may be authorized to act, when not in 
contravention of local law, as trustee, executor, admin,. 
Istrator, registrar of stocks and bouda, guardian of 
ectatea. aiagnoe. receiver, committee of estates of 
lunstlcs. or in any e’her fidudary capacity which state 
banks, trust companies, or other corporations which 
came Ir.to competition witn the natural bark may 
exercise under local law.

(d) ‘Fiduciary record*' means aH matters which are 
written, transcribed, recorded, received or oihe-wTse 
come into possession of a bank and arc nscoseary to 
preserve Information concerning the acts and events 
relevant to the fiduciary activities of a bank,

(e) ‘Guardian* mean* the guardian or comm ttoo by 
whatever nemo employed by local 'aw. of the naute of 
an infant, an Ircompetent Individual, an absent md vld- 
ual, or a competent individual over whose estate a cou-t 
has taken Jurisdiction, other than uncet bankruptcy or 
maohrency laws:

(I) ‘Investment authority* mea-re tne reepons'bll ty 
conferred by action of law or a provtion of an aopropri- 
ate governing lmtrurent to make, select or chongo 
investments, revew Invoctment decisions made by 
others, or to P'ovide Investment adv;C0 Of counsel :o 
othiers;

(g) ‘Local l*w‘ maana the law of the slate or other 
jurisdiction governing thu Iduciery relationship.

(h) ‘Manaa’ng agant* means the fiduciary relationship 
assumed by a bank upon the creation o' an account 
which names tho bank as agent and confers investment 
discretion upon the bank.

(0 'Stete bank" means any bank, trust company, scv- 
ings bonk, o' Other banking Inst'Uor. which s not a 
national bsnk and the prWcipoi off too of which is oca:#d 
in the District o' Columbia, any itata. commonwca'th.cr 
territorial pceoceslon of the United S’atrn;

(J) ‘Trust department* means that group or g'oups o? 
officers and employees of a bunk orflanited under ffu 
supervision of ohiccro or employees to whom are des­
ignated by the board ofdlroctors the p*rformance of the 
fiduciary responsibilities of tho bank, whether or not tho 
group or group* are so named;

(k) ‘0ank* shall .nclude two Of moro banks which ars 
membore of tha aame affiliated group with res&ec*. to 
any fund established pursuant to 19.18 cf Oils pad ol 
which tny of such affiliated banksls ta-atoo. or two cr 
more of such affiliated banks are oo-trusiecs.

141
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(i) 'Custodian under a Uniform Qlfta lo Minors Act“ 
means an account oalabiisnod pursuant to a stale 'aw 
which Is eubatanialiy similar lo tha Uniform Gits to 
Mmcrs Act as published Dy tna Arrwce Law 'nstituto 
and with respect to which tna bank operat'ng auch 
account haa established to me satisfaction or ths 3ec- 
ratary of the Treasury tnat it has duties and r6spo"G!blll- 
:1m similar to duties and respone'bWtiei of a trustee or 
guardian
89? — Applications.
A notional o&nk dosing to cxcroiao fiduciary powers 
jhaH *•!■ an appticat on with tha Comptroller of the 
Curro',cypurBuan;tp 12CFR5.26, but an application to 
exercise fiduciary powers by a national bank limited to 
(rust pcwers that' be ('led pursuant to 12 CFR 5 2?

993 — (Reserved).

10.4— Consolidation or mergor of two or more national 
banks

Where Iwoormorenetlorol banks consolidate or mefg*, 
and any on« of such banks has, prior to ouch consolida­
tion or mcrgor, received a permit from tha Board ol 
Govencrsof the Federal Resewe Systemor the Comp­
troller o< the Cur-ency to exercise fiduciary powers 
whicn ia In force at the Hmo of me consolidation or 
merger, tne rQhis existing under auch permit pass to 
tho roc jitir g bank, and the resulting bank may exoxtse 
such fiduciary power* In the M in . manner and to the 
same extent as the bank to which auch permit was 
originally issued; ond no now application to continua to 
exercise such powers is necessary, However. where 
me namo or charier numbar of ma resulting bank d if ers 
from tha: ol the bonk to which Vie right to exereiac 
fiduciary powers was originally granted. ir~ order lhat the 
racer da of tho rosuiting oank may ba oompiata ana that 
it have convenient evidence of Ks right to exercise 
'iduoiary powers, me Comptrollor of tho Currency will 
issue a certificate lo thar bank snowing Its right to 
exercise mo fiduc'ary power* tharatolore granted to 
any ol me national banks participating m tno consolida­
tion o- merger.

J9.5— Adoption of policlw ftndprooodures with respect 
to brokerage pincemsnt practices.

Each national ba-k exorcising Investment dlicrodon 
(as defined in 12 CPS 12 2(c)) with respect to an 
aocount a**c!f adopt and lonow written policies ana 
Crocedureeinjendfldioeniurethetitibrokeragepiacc- 
mont p'actices comply wl’.h all applicable iawi and 
regulations. Among other relevant matters. such written 
policies and orocodurei should address where appro- 
pritte. (■) the selection of pe-sons lo effect securities 
transict:ons end the eve jatlon of lha reasonableness 
or any brckuregp commissions paid to such persons 
(inc'yOlng the rectors considered in u \* e  Cetermfna- 
tons). (II) any acquisition of eeMcea or products, in­
cluding reeearc1' services, in return for brokerage 
oommisjiono; (III) Ih# allocation of research or other

services among accounts, including those which did 
rot generate commissions to psy for such renea'Ch q> 
other services; and (Iv) tho need, in appropriate in. 
stances, to make daclosures concerning such policies 
and procedures to prospective and existing customers.

69.9—(Reserved).
89 7 — Administration of fiduciary power*.

(a)(1) The board Of directors is responsible (or the 
proper exexise o' f duciary power# by tho bank An 
matters pen'neot thereto, including the determination of 
policies, the investment and disposition of property 
heid In o fldvclay  capacity, and the direction and 
review cf the actions ol alt office'*, employees, and 
committee* uiH'ied by me bank :n tho oxoxiee of ite 
fiduciary powers, are tha responsibility of the boird. In 
dlscharg ng this responsibility, the board of directors 
may assign, by action duly entered In the minutoe, the 
administration ol such of the bank's fiduciary powor* as 
it mey consider proper to assign to sucn directors) 
offlcer(s), employees) cr commTttee(s) as It may desig­
nate

(2) Mo fiduciary ecoount ahal: bo accepted without the 
prior approval of mo board, or of the rilrector(a). officers), 
or committec(o) to whom the board may have desig­
nated ’Jib performance of that responsibility. A written 
record shall be made of such acceptances and of the 
relinquishment or closing out of ell fiduciary aocountt. 
Upon m» acceptance of a n ecorxjnt for which the bank 
hoc invoctment responalb'iiiiei. a prompt review of the 
assets shall be made. The board shall also insure that 
at least once during every calendar yea; thereafter, and 
within 15 monthe of the 'act rovfew, all the assets held in 
or lor each fiduciary account, where the bank haa 
Investment responsibilities or# reviewed to determine 
the advisability of retaining or dlsposirg of such assets

(b) All off ccr6 and employee® taking pa-t In the opera­
tion oftre trust department sha'lbe edeguately bondsd.

(c) Every national bank exercising fiduciary powers 
shall designate, employ or retain legal occreel who 
shall be readily available to pass upon fiduciary matters 
and to advise the bank and >u trust department

(d) The truat depalment may uti'i*o personnel and 
fecl’llles of other departments or Uia bank, and ether 
departments of me bank may utiti2e personnel and 
facilities of the trust department only to the extent not 
prohibited by law. Every national bank exercising fidu­
ciary powers shall adopt written poi!c<ee and proce­
dures to ensure that the Pedorai securities lews ere 
compiled wim w connection with any decision or recom- 
mondsion to purchase or cell any security. Sjch poli­
cies ano procedures, in particular, shall ensure the) 
nswnei bank trust depsrtmares shell n<x ww maiorifli 
Inside Information In connection with any decision of 
recommcndaiton to purchase or sell any security.
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1.8 — Books and accounts.

fa) Evary national bank exerciatog fiduciary powers 
hail keep itt fiduciary records separate and distinct 
■om other records of tha bank. AH fiduciary records 
ail oe ao kept and retained for such time as to enable 

bank to fumiBh such information or report* with 
pact thereto as may be required by tne Comptroller 

the Currency. The fiduciary 'ecorda snail contain fui 
'o/matiori relative to each account.

1(D) Fvsry auch national bank shall keep an adequate 
record of all pending litigation to which it is a pAriy in 
«moct'on witn its oxcrclSO 0* fiduciary pow«f6.

((c) 8olaly for purposes of exam nation by ;ho Comptroi 
liar of tha Currency, a national bank than retain the 
[records required by this Pad for a period ol 3 years from 

ha later of termination ol the fiduciary account reiat’on- 
yp to which the records relate or of litigation rotating to 

such account, unless applicable low spedhcai y pro 
crioos a different period

|S6 — Audit of trust department.

i comm to# a of directors, exclusive of any active ofti* 
ar* of the bank, shall at loaet once during each 

jndar year and within 15 month6 of the 'ast such 
Lidft. moke suitable audits of the truat department or 
ause suitable audits to be made by auditor* reipon- 

tible only to the boardof ai'cctors end at such lima aha i 
icadaJn whether tho doporimoni haa been admiri- 

[stored In accordance with law, this regulation and 
hound fiduciary principle The board of directors may 
[efect. in lieu of auch periodic audits, to adopt an 
tadnuato continuous audit system. A report ol tiw 
[audits and examination required under this section.
L together with the action taken thereon. ahal; be noted in 
[ tho mmutee of the board of directors.

[§0.10 — Funds awattirg Investment or distribution.

(s) Funds held by a national bank to a fiduciary capacity 
whicn are awaiting Investment or distribution shall not 

' be held uninvested or undistributed any longer than la 
| reasonable for tha proper management of the account. 
Each nationa' berk exercising Tlduclwy powera shall 
fcdopt and follow written policies and riurea in.

[tended to ensure that tha maximum of return
svaiabe for trusl.yuaiity. ehorMenr laments is 

‘ obtained upon 'vnds 6o hsld, consist with the re* 
•qulrements of tho governing Instrument and local law.1Buoh policies and procedures anatt taka Into conadera- 
■ »on ad relevant factors, including but not Umiied to the 
tnlle'pated return that could be obtained while the otlh  
remains uninvested or undistributed, the cost ot invest*

I ing such funds, and tha anticipated need for the lunds.

I (b) Funds hold ifl trust by ■ nsitnngl hank Inpludluf 
hnaoagififllkfliQcy^aeooswei-swilErg.ihvottmnnr or- 

flsirlbuUfln may. unless pronibf.sd by the instrument 
d a ifin o th rv n^ dfuw » m  is* twrTttptsated in ihe 

L ^ jmrr^claiorMvingVorotnay d«parfmanioftha~Si?k.

/  p r id e d  that it shall first act c»dc under ootoroi of the 
irus: department as collateral security:

(1) Direct obligations of the United States, or othir 
obligations fully guaranteed hy tha United Status 
aa to prlncipa' and interoat, or

(2) Readily marketable securities of ihe classes In 
which stats banks oxorc&ing fiduciary powers 
are authorized or permitted to inve6t trust funds 
under the laws of tha state in which such na- 
Hone' bank is locatod; or

(3) Other readily ma-ketable securities that quaitV 
aa investment securities purouant to the Invest* 
menl Securities Regulation of lire Compl'oller 
of the Currency. 12 CFR. Chaptor 1, Pari 1.

The securltes so deposited or securities substituted 
therefore as colleloral shall at all times bo at least equal 
in face value to tha amount of trust funds so depos tod, 
but such security shin not be required to the extent that 
the funds so deposited are insured by the Federal 
Deposit Insurance Corporation. The requirements of 
this soction am mot when qualifying assets of the bank 
are pledged to secure a deposit In compliance wiih 
local law, and no duplicate pledge shell be required in 
such case.

$9.11 — Invesimen of funds held as fiduciary

(a) Funds held by a rational bank to a fiduciary capacity 
shut be Invested in accordance with the 'nctrumem 
establishing the fiduciary relationship and looal 'aw. 
When such instrument doee not specify thecharactarcr 
class of Invcotmgtoe to bo mads and doee not vest in the * 
bank. Its directors or Ita officers a discretion In the 
matter, funds held pursuant to such Instrument shs'i o# 
invested In any Irvoatmsnt in which corporate liCuC'Sr*
ies may Invest under local law.

(b) if. under local law. corporate fiduciaries appointed 
by « couri are pe'mittod to exorcise a discretion in 
investments, or If a national bonk acting as tiduciary 
under appointment by a court is vested with a dtacmtior 
In Investments by an order of suoh court, funds ol such 
accounts may be Invested In Investments which are 
psrmlrted by local law. Otherwise, a nations! b. nk 
acting sb fiduciary undtr appointment by a coun mu.* 
make an mvacimeme of funds to such accounts under 
an order ot that court. Such orders in either case ohon 
ba preserved with the fiduciary records of the bank

(c) The collective Investment of funds reocvedorheto 
by a national bank a« fiduciary c governed by 49.10.

(d) Aa a pari of each examination of the truot dopartmont 
of a national bank and ms provided by the Comptroller t  
Handbook for Nation/ Trust Examiners, the Comptrol­
ler of ineCurrency win examine Ihe investments hold oy 
such bank aa fiduciary, including the Investment ot 
fund* under the provisions ol §9.18, In order to deter- 
mine wf wlhar auch investments are In accordance with 
low. this regulation end sound fiduciary principles
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SENATE COMMITTEE RF~9RT 
First Committee of Referral

Senate  Bill:
[*T  sam e title 
[ ] new title 

H ouse Bill:
[ ] sam e title 
[ ] techn ical title 
[ ] new: SCR"___

and recom m ends:

[ \ X  be rep laced  w i t h ____

[ ] adopt p r e v i o u s _____

[ ] attached am endm ent(s) 

[ ] adopt Letter o f Intent by . 

[ ] further referral to th e ___

Committee

Committee

OTHER RECOMMENDATIONSSIGNING DO PASS

CHAIR.CHAIR.

NEW  F ISC A L  N O TE(S) 
Department Date Zero F isca l

DATE: 4/14/98 FURTHER: Judiciary
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(in accordance with Uniform Rule 23) IN TO OFFICE:
Labor and Commerce Committee considered SENATE BILL NO. 355
"An Act relating to the provision of electric utility service."

[ ] APPROPRIATION -  no fiscal note ♦ include f is c a l n o te s a c c o m p a n y in g  G o v e r n o r ’ s  b ill



A lask a  S ta te  L eg is la tu re
S E N A T E

Official Business State Capitol
Juneau , AK 99801-1182

Senate Labor & Commerce Committee

SPONSOR STATEMENT 

SENATE BILL 355

Competitive Retail Sales For Electric Power

The Legislature sets broad regulatory policy and has never prohibited retail customer choice 
of electric service providers. This legislation establishes that in the distribution service 
territories of large electric utilities of high density, customer choice must be allowed 
without delay.

In other industries that have been exposed to greater competition customers have benefited. 
From this experience consumers already know that they want a choice of electric service 
providers. Recent poll results indicate overwhelming support of customer choice in 
Anchorage. Competition at the wholesale level has already been a huge success, lowering 
electric rates in Fairbanks and offsetting costs in southcentral Alaska as well. It is time to 
bring these benefits directly to retail consumers.

As drafted, the legislation will apply initially only to Anchorage customers. The two major 
electric power providers in Anchorage are Municipal Light and Power (ML&P) and 
Chugach Electric Association (CEA). Action now will accelerate the process of providing 
benefits to customers and the local Anchorage economy. Experience from this limited 
competition will prepare other Alaska utilities to compete and survive when “outside” 
utilities enter the Alaska market. If we want to support the local utilities, we need to 
unshackle them so they can fight for their survival by learning to compete.

APUC oversight and anti-trust laws will prevent monopolies. The APUC will be able to 
designate providers of last resort, sort out whether there are any stranded investments to be 
recovered and handle technical issues related to access as they may arise.
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Official Business

A lask a  S ta te  L eg is la tu re
S E N A T E

State Capitol 
Juneau, AK 99801-1182

Senate Labor & Commerce Committee

Memo

TO: Terry Cramer, Legal Counsel
Legislative Research and Legal Services 
via fax X 2029 two p a g ^

FROM: Annette Krcitzer, Aide to /  „
Senate Labor & Com m erce committee 
PH: X 3844

DATE: April 22, 1998

RE: Final CS for SB 355 (L&C)

The Senate Labor & Commerce Committee adopted the attached amendment #1 (page 1, 
lines 4-11) and moved the bill from committee as a CS. Please prepare a final CS for SB 
355 for delivery to Senator Lem an’s office.

Please call me if you have any questions about this amendment. To be clear, there was an 
amendment to the amendment on lines 2-3, deleting the words [B E FO R E  FU L L  
R E T A IL  C O M P E T IT IO N ].



AMENDMENT * 7

OFFERED IN THE SENATE BY SENATOR LEMAN

TO: SB 355

Page I, Lines 4-11:

Delete all material and insert:

  “(g) To facilitate the establishment of pilot program^bcfore full retail
competition^elecrric utilities, power marketers, resellers and aggregators may request the 
commission to issue orders necessary to enable the providing entity the use o f the 
transmission and distribution facilities of a certificated electric utility for the provision of 
retail electric service if the electric utility has more than 30 customers for each mile of 
distribution line. The commission shall issue the orders requested within 30 days after 
receiving the request. A request under this subsection may include a request for interim 
refundable tariffs for distribution access services.



F I S C A L  N O T E

Revision Date (Note if correction) ___
Title Provision of electric service

S T A T E  O F  A L A S K A

1998 L E G I S L A T I V E  SESSION
BILL NO. C S  S B  355 (L&C)

Dept. Affected 
'BRU

Commerce
APUC

Component APUC
Sponsor
Requester

S. Labor & Commerce
(S ) JUD Component Serial No. 364

Expenditures/Revenues (Thousands of Dolldrs)
OPERATING  EXPEND ITURES FY  99 FYOO FY 01 FY 02 FY 03 FY 04
Personal Services 62.3 62.3 62.3 62.3 62.3 62.3
Travel 0.5 0.5 0.5 0.5 0.5 0.5
Contractual 21.2 21.2 21.2 21.2 21.2 21.2
Supplies 0.9 0.9 0.9 0.9 0.9 0.9
Equipment 0.2 0.2 0.2 0.2 0.2 0.2
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & C la im s 0.0 0.0 0.0 0.0 0.0 0.0
M iscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

“OTAL OPERATING 85.1 85.1 85.1 85.1 85.1 85.1 |

CAPITAL EXPEND ITURES

CHANGE IN REVENUES ( ) | 85.1 | 85.1 | 85.1 85.1 | 85.1 85.1 |

FUND SOU RCE (Thousands of Dollars) i

1002 Federal Receipts
1003 G F Match
1004 G F
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type) 85.1 85,1 85.1 85.1 85.1 85.1

TOTAL 85.1 85.1 85.1 85.1 85.1 95.1

Estim ate o f any curren t year (FY98) cost: 
POSIT IONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ANALYSIS: (Attach a separate page rf necessary)
This bill would require the Commission to issue orders within 30 days of a request by an electric utility, 
power marketer, reseller or aggregators to use the transmission and distribution facilities of a certificated 
electric utility to provide retail electric service. The 30-day turnaround would require the Commission to 
waive the 30-day statutory notice period required by AS 42.05.411. A Utility Finance Analyst II, Range 
19 would be required to analyze these filings, along with the follow-up analysis of whether the interim 
rates were just and reasonable.

It is unclear from the language of the bill whether the Commission retains the authority to approve or 
disapprove these requests within 30 days, or whether they are required to be approved. Both 
interpretations were expressed at the April 21 ,1998  hearing on the bill.________________________________

Prepared by Robert A. Lohr
D ivision Alaska Public Utiltie;> Com m iss jiorp/
Approved by C omm issioner 
Agency ______

Phone
Date
Date

276-6222
4/29/98

P R EP A R ER '

(Rev 9/97) 98fnform xJs/OMB

tdVlDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further dlstnbution informtlon, call the Governor's Legislative Office

Page 1 of 1



F I S C A L  N O T E

Revision Date (Note if correction)
Title Provision of electric service

S T A T E  O F  A L A S K A

1998 L E G I S L A T I V E  SESSION

BILL NO. S B  355

Dept. Affected 
'BRU

Commerce
APUC

Component APUC
Sponsor
Requester

S. Labor & Commerce
S. Labor & Commerce

E xpenditures/R evenues

Component Serial No. 

(Thousands of Dollars)

364

OPERATING  EXPEND ITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
Personal Services 79.1 79.1 79.1 79.1 79.1 79.1
Travel 0.6 0.6 0.6 0.6 0.6 0.6
Contractual 27.0 27.0 27.0 27.0 27.0 27.0
Supplies 1.1 1.1 1.1 1.1 1.1 1.1
Equipment 0.2 0.2 0.2 O.Z 0.2 0.2
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & C la im s 0.0 0.0 O.C 0.0 0.0 0.0
M iscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 108.0 108.0 108.0 108.0 108.0 108.0

CAPITAL EXPEND ITURES

CHAN GE  IN REVENUES ( ) I 108.0 108.0 108.0 108.0 | 108.0 108.0

FUND SOU RCE (Thousands of Dollars)
1002 Federal Receipts
1003 G F  Match
1004 G F
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type) 108.0 108.0 1080 108.0 108.0 108.0

TOTAL 108.0 108.0 108.0 108.0 108.0 108.0

Estim ate o f any curren t year (FY98) cost: 
POSIT IONS
Full-time 1 1 1 1 1 1
Part-time 1 1 1 1 1 1
Temporary •

ANALYSIS: (Attach a separate page if necessary)

This bill would require the Commission to issue orders within 10 days of a reqjest by a certificated 
electric utility. There is no precedent for expecting decisions this quickly. Even in competitive markets 
such as long distance telecommunications, the deadline for action on a utility filing is 30 days, and the 
Commission has the option to reject the application if it is incomplete, or to suspend the filing for further 
investigation. The ten-day turnaround would not allow for public notice of the fillings required by AS 
42.05.411.

A Utility Finance Analyst II. Range 19 and part-time Administrative Clerk (Range 8) would be 
required to handle the fast turnaround required for these filings, along with the follow-up analysis of 
whether the interim rates were just and reasonable. The Commission would be required to schedule 
special meetings to handle these filings, because regularly scheduled meetings would not meet the 
statutory deadline.
Division Alaska Public Utilities C omm ission_________________________ Date 4/20/38
Approved by C omm issioner Date
Agency _______

PREPARER

(R«v 9/37) Safnfomi *JsX)M0

PROV IDE ALL D ISTR IBUT ION  COP IES  TO  GOVERNOR ’S LEG ISLATIVE O FF ICE
For further distnhutlon information, call Ihe Governor's Legislative Office

Page of__
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