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This fiscal analysis is based on the following:'

•One pilot program will be established in Anchorage beginning in Jan. 1999. Program design will be 
developed June through December and the program will be implemented in January. Program costs are 
based on six months of operation for FY 99.
The decision to designate an offender to the Electronic Monitoring program as an alternative to 
incarceration will be made by the Dept of Corrections with guidance from the court through sentencing 
recommendations.
*No domestic violence or sex offenders will be put into the program.
Tne program will have 60 slots available for a total of 21,900 person days of coverage annually.
The Program will be administered through a contract with the private sector.
Personal Service*: 60.0 ...
Probation Officer II in Anchorage at Sixth Avenue Correctional Center 60.0
Contractual Services: 183.2
Communication: Local, long distance, postage, DHL, other related costs 1.5
Miscellaneous: Risk Management other misc. costs 0.3
Rentals and Leases: Lease of Electronic Monitoring Equipment 'estimated) 120.5
One drive by unit X $75.00 per month X 12 months 0.9
Electronic Monitoring equipment installer, maintenance contracts 60.0
Supptv: 12.4
Office Supplies: Consumable office supplies, duplicating supplies, etc. 1.0
Scientific Supplies: AJcohot/Drug test cups for immediate field testing 10.8
Data Processing Supplies: paper forms, diskettes, ribbons, etc. 0.2
Other Operating Supplies: law enforcement supplies, safety and electronic suppfles 0.4

jyEqulpmont: (one time) 2.5
Standaid Personal Computer

Total Annual Cost 255.8
FY 99 130.3

Electronic monitoring is used successfully in other jurisdictions as a cost-effective alternative to 
incarceration and has proven to be a good tool for enforcing curfews and monitoring offenders. The $11.70 
per day cost of such a program In Alaska will avoid the much higher costs of ths only other options 
currently available In our state - $100 per day In jail or $57 per day in a Community Residential Center.
There are various types of electronic equipment currently in use, including beepers, computerized- 
programmed contact devices using either voice or a worn device, transmitters, and continuously signaling 
devices. This fiscal note is based on known prices of one technology, ’ ankle or wrist bracelets", but is not 
intended to confine the use to any one technology. That is, the type of technology should be determined 
by an Implementation Planning Team, and could change as other technologies are developed or become 
available In the market place.
This fiscal note provides for a 6-month planni” '* - 
program implementation. The Implementatic 
state and municipal prosecutors, Corrections, 
assure program success.

iod for a pilot project in Anchorage and for 6 months of 
ig Team will involve representatives from the courts, 
ircement, public defense and the private sector to
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(H) Publish Date: 3 / 4 / 9 8

Revision Date:_______________________________________  Department Affected: Administration
Title: “An Act to permit a court to order a defendant to serve BRU: Legal and Advocacy Services
A sentence by electronic monitoring ..’___________________ Component: Public Defender Agency
Sponsor- Representative Green___________________________________________________________
Requestor:JKJUD1  COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES:_______   (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY00 FY01 FY 02 FY 03 FY 04

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL. EXPENDITURES

I CHANGE IN REVENUES 7 1 I I I I

FUND SOURCE:______________________________________(Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
OTHER
T O T A L . ... Q.O _ .0.0 L'.O 00 0.0 00
Estimate o f any current year (FY 98) cost: 5. 
POSITIONS:
FULL-TIME 
PART-TIME 
TEMPORARY . ’ "I

ANALYSIS: (Attach a separate page if necessary.)
This bill authorizes judges to permit the service o f a sentence for a misdemeanor crime by electronic monitoring rather than 

incarceration in a correctional facility. Because the costs o f such monitoring are to be assessed to the defendant, it creates serious 
equal protection problems - reserving jail for the poor. It also makes tampering with the device or leaving the designated place of 
confinement a misdemeanor crime of unlawful evasion. Given the restriction on availability to those who can pay for it, and the 
current cost o f such a program, it is unlikely that this will greatly increase the Agency caseload immediately. However, this 
technology is becoming more affordable and widespread, future fiscal impact is uncertain.

Prepared by: Barbara K. Brink. Director____________________________ Phone: (907) 264-4414
Division: Public Defender Agency___________A______________________Date:_______________

Approved by Comm issioner Mark Boyer ,^  ) ( l U f
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SEN A TE  C O M M IT T E E  R E P O R T
DATE: 4 /1 8 /9 8  F U R T H E R : F inance

DATE T U R N E D
IN TO  O FF ICE :

Judiciary Comm ittee cons ide red  CS  FO R  H O U SE  BILL NO. 2 7 2 (F IN )

"An Act re lating to a llow ing the comm issioner o f  corrections to a l low  a p risoner to se rve  a term o f 
imprisonment o r  period o f temporary commitment by e lectron ic monitoring; and relating to the crime 
o f  e scape ."

and recommends:

] be replaced with 

J adopt previous

CS

CS

] attached amcndment(s)

] adopt Letter of Intent by _ 
] further referral to the__

Committee

Committee

Senate Bill:
[ J same title 

.) [ ] new title
House Bill:

J  f ] same title 
[ ] technical title 
[ ] new: SCR*___

D e p a r t m e n t  D a t e  Z e r o  F i s c a l  D e p a r t m e n t   D a t e  Z e r o  F i s c a l

C 6 lU £ & 't^l A 4 0■“—‘-------- ■-- r—*-----
/WrttfU -Pr)C\ '  1/

[ ] APPROPRIATION -  no fiscal note •include fiscal notes accompanying Governor’s bill
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T h e  A g e n c y ' s  g e n e r i c  c e r r i f i c a t l o n  f o r  

p r o m u l g a t i o n  o f  n e w  S N U R s  a p p e a r s  o n  

J u n e  2 .  1 9 9 7  ( 5 2  F R  2 9 6 S 4 )  ( T R L - 5 5 9 7 -  

1 ) .  a n d  w a s  p r o v i d e d  t o  t h e  C h i e f  

C o u n s e l  f o r  A d v o c a c y  o f  t h e  S m a l l  

B u s i n e s s  A d m i n i s t r a t i o n .

X .  S u b m i s s i o n  to  C o n g r e s s  a n d  t h e  

G e n e r a l  A c c o u n t i n g  O f f i c e

L ' n d e r  5  L ’ . S . C .  8 0 1 ( a ) ( 1 ) ( A ) ,  a s  a d d e d  

b v  t h e  S m a l l  B u s i n e s s  R e g u l a i o r v  

E n f o r c e m e n t  F a i r n e s s  A c :  o f  1 9 9 6 .  t h e  

A g e n c y  h a s  s u b m i t t e d  a  r e p o r t  

c o n t a i n i n g  t h i s  r u l e  a n d  o t h e r  r e q u i r e d  

i n f o r m a t i o n  t o  t h e  U . S .  S e n a t e ,  t h e  U .S .  

H o u s e  o f  R e p r e s e n t a t i v e s ,  a n d  t h e  

C o m p t r o l l e r  G e n e r a l  o f  t h e  G e n e r a l  

A c c o u n t i n g  O f f i c e  p r i o r  t c  p u b l i c a t i o n  

o f  t h i s  r u l e  i n  t o d a y ' s  F e d e r a l  R e g i s t e r .  

T h i s  i s  n o t  a  m a j o r  r u l e  a s  d e f i n e d  b y  

5  U . S . C .  6 0 4 ( 2 ) .

L i s t  o f  S u b j e c t s  i n  4 0  C F R  P a r t  7 2 1

E n v i r o n m e n t a l  p r o t e c t i o n .  C h e m i c a l s .  

H a z a r d o u s  m a t e r i a l s .  R e c o r d k e e p i n g  

a n d  r e p o r t i n g  r e q u i r e m e n t s .

D a t e d :  J u n e  1 5 .  ! 9 9V

W a r d  P e n b e n h v .

. 4 c : m g  D i r e c t o r ,  C h e m ica l C cr.cc ! D n  :s:on. 
O ff ic e  o f F z i lu c c n  Preven tion  ar.d Toxics.

T h e r e f o r e ,  i t  i s  p r o p o s e d  t h a t  4 0  C F R  

n a n  7 2 1  b e  a m e n d e d  a s  f o l l o w s :

' A R T  721— [AMENDED]

l T h e  a u t h o r i t y  c i t a t i o n  f o r  p a n  7 2 !  

w o u l d  c o n t i n u e  to  r e a d  a s  f o l l o w s :

A u t h o r i t y :  1 5  ‘J S  C 2 5 C 4 .  1 5 0 7 ,  a n d  

2 5 2 :  >c i

2 .  B y  a d d i n g  n e w  j  7 2 1 , 5 3 6 7  to  r e a d  

a s  f o l l o w s

§ 7 : 1 , 5 5 5 7  S u c s t i t u t e o  p r - e n c l .

- a )  C h e m ic a l  s u b s ta n c e  a r.d  
s ig n i f ic a n t  . n e w  u s e s  s u b je c t  to re po rt in g  
( t 7  T h e  c h e m i c a l  s u b s t a n c e  g e n e t i c a l l y  

i d e n t i f i e d  a s  s u b s t i t u t e d  c h e r . o l  ( P M N s  

P - 3 9 - 1 1 2 5 .  P - 9 1 - 8 7 .  P - 3 2 - 4 I .  P - 9 2 -  

5 1 1 .  P - 9 4 - 1 5 2 7 .  a n d  P - 9 4 - 1 7 5 5 )  i s  

s u b j e c t  t o  r e p o r t i n g  u n d e r  t h i s  s e c t i o n  

f o r  t h e  s i g n i f i c a n t  n e w  u s e s  d e s c n b e d  i n  

p a r a g r a p h  ( a ) ( 2 )  o f  t h i s  s e c t i o n .

( 2 )  T h e  s i g n i f i c a n t  n e w  u s e s  a r e :

( 1) R e le a s e  to  w ater. R e q u i r e m e n t s  a s  

s p e c i f i e d  i n  §  7 2 1 . 9 0  ( a ) ( 4 i .  ( b ) ( 4 ) ,  a n d  

( c ) ( 4 ) ( w h e r e  n  = 1 ) .

( : i )  [ R e s e r v e d !

( b )  S p e c i f i c  r e q u ire m e n ts  T h e  

p r e v i s i o n s  o f  s u b p a r :  A  o f  t h i s  p a n  

a p p l y  t o  t h i s  s e c t i o n  e x c e p t  a s  m o d i f i e d  

b y  t h i s  p a r a g r a p h ,

’ ( 1 )  R e c o r z k e ’e p in g  R e c o r d k e e p i n g  

r e q u i r e m e n t s  a s  s p e c i f i e d  i n  § 7 2 1 . 1 2 5  

' a j .  l b ) ,  ( c ) .  a n d  ( k )  a r e  a p p l i c a b l e  to  

i n u f a c t u r e r s .  i m p c n e r s  a n d  

o c e s s o r s  o f  t h i s  s u b s t a n c e .

( 2 )  L im it a t io n s  o r  re v o c a t io n  o f  
c e r t a in  n o t i f i c a t io n  re q u ire m e n ts  T h e

p r o v i s i o n s  o f  §  7 2 1 . 1 5 5  a p p l y  co t h i s  

s e c t i o n .

| F R  Doc.  9 7 - 1 6 7 6 0  F i l e d  5 - 2 5 - 9 7 ;  8 . 4 5  a m |

BILLING CCOE 6S60-W-P

D E P A R T M E N T  O F  C O M M E R C E

N a t i o n a l  O c e a n i c  a n a  A t m o s p h e r i c  

A d m i n i s t r a t i o n

5 0  C F R  P a r t  6 7 9

[Docket No. 970611133-7133-01; I.D. 
052997B]

RIN: 064&-AJ36

F i s h e r i e s  o f  t h e  E x c l u s i v e  E c o n o m i c  

Z o n e  O f f  A l a s k a ;  I m p r o v e d  R e t e n t i o n /  

I m p r o v e d  U t i l i z a t i o n

AGENCY: N a t i o n a l  M a r i n e  F i s h e r i e s  

S e r v i c e  ( N M F S ) .  N a t i o n a l  O c e a n i c  a n d  

A t m o s p h e r i c  A d m i n i s t r a t i o n  (N O A A ) .  

C o m m e r c e .

ACTION: P r o p o s e d  r u l e :  r e q u e s t  fo r  

c o m m e n t s .

s u m m a r y : N M F S  p r o p o s e s  r e g u l a t i o n s  to 

i m p l e m e n t  A m e n d m e n t  4 9  to t h e  

F i s h e r y  M a n a g e m e n t  P l a n  fo r  t h e  

G r o u n d f i s h  F i s h e r /  i n  m e  B e r i n g  S e a  

a n d  A l e u t i a n  I s l a n d s  A r e a  ( F M P ) .  

A m e n d m e n t  4 9  w o u l d  r e q u i r e  a l l  

v e s s e l s  f i s h i n g  f o r  g r o u n d f i s h  i n  t h e  

B e r i n g  S e a  a n d  A l e u t i a n  I s l a n d s  

M a n a g e m e n t  A r e a  ( 3 5 . - J )  to  r e t a i n  a l l  

p o l l o c k  a n d  P a c i f i c  c o d  b e g i n n i n g  

J a n u a r y  I ,  1 9 5 3 .  a n d  a l l  r o c k  s o l e  a n d  

v e l l o w f t n  s o l e  b e g i n n i n g  J a n u a r y  I .

2 C 0 3  T h i s  p r c p c s e c  r u l e  w o u l d  

e s t a b l i s h  a 1 5 - p e r o e n :  m i n i m u m  

u t i l i z a t i o n  s t a n d a r d  f o r  a l !  a t - s e a  

p r o c e s s o r s  f o r  p o l l o c k  a r . o  P a c i f i c  c c d  

b e g i n n i n g  J a n u a r y  1. 1 9 3 5  a n d  f o r  r o c k  

s o l e  a n d  v e l l o w f i n  s o l e  c e g i n n m g  

J a n u a r y  I .  2 C 0 3 .  T h i s  a c t i o n  : s  n e c e s s a r y  

to  r e s p o n d  to  s o c i o e c o n o m i c  n e e d s  o f  

t h e  f i s h i n g  i n d u s t r y  t h a t  h a v e  b e e n  

i d e n t i f i e d  b y  t h e  N o r m  P a c i f i c  F i s h e r y  

M a n a g e m e n t  C o u n c i l  ( C o u n c i l )  a n d  i s  

i n t e n d e d  to  f u r t h e r  t h e  g o a l s  a n d  

o b j e c t i v e s  o f  t h e  F M ?  

d a t e s : C o m m e n t s  o n  t h e  p r o p o s e d  r u l e  

m u s t  b e  r e c e i v e d  a t  t h e  f o l l o w i n g  

a d d r e s s  b y  A u g u s t  1 1 ,  1 5 9 7  

a d d r e s s e s : C o m m e n t s  m u s t  b e  s e n t  to 

R o n a l d  J. B e r g ,  C h i e f .  F i s h e r i e s  

M a n a g e m e n t  D i v i s i o n .  A l a s k a  R e g i o n .  

N M F S .  P .O .  B o x  2 1 5 6 3 .  J u n e a u .  A K  

5 9 3 C 2 ,  A t t n :  L o r i  J. G r a v e l ,  o r  d e l i v e r e d  

to  t h e  F e d e r a l  B u i l d i n g .  7 0 9  W e s t  9 t h  

S t r e e t .  J u n e a u .  A K .  C o p i e s  o r  t h e  

p r o p o s e d  F M P  a m e n d m e n t  a n d  d i e  

E n v i r o n m e n t a l  A s s e s s m e n t ;  R e g u l a t o r y  

I m p a c t  R e v i e w / J r . i t i a l  R e g u l a t o r y  

F l e x i b i l i t y  A n a l y s i s  ( E A -  R i R / I R F A )  

p r e p a r e d  f o r  A m e n d m e n t  4 9  a r e  

a v a i l a b l e  f r o m  N M F S  a t  t h e  a b o v e

a d d r e s s ,  o r  b y  c a l l i n g  t h e  A l a s k a  R e g i o n .  

N M F S  a t  9 0 7 - 5 8 6 - 7 2 2 8 .  S e n d  

c o m m e n t s  r e g a r d i n g  b u r d e n  e s t i m a t e s  o r  

a n y  o t h e r  a s p e c t  o f  t h e  d a t a  

r e q u i r e m e n t s ,  i n c l u d i n g  s u g g e s t i o n s  f o r  

r e d u c i n g  t h e  b u r d e n s ,  to  N M F S  a n d  to  

t h e  O f f i c e  o f  I n f o r m a t i o n  a n d  R e g u l a t o r y  

A f f a i r s .  O f f i c e  o f  M a n a g e m e n t  a n d  

B u d g e t  ( O M B ) .  W a s h i n g t o n .  D C  2 0 5 0 3 .  

A t m :  N O A A  D e s k  O f f i c e r .

FOR FURTHER INFORMATION CONTACT: K e n r  

L i n d .  9 0 7 - 5 8 6 - 7 2 2 8 .

SUPPLEMENTARY INFORMATION: T h e  

d o m e s t i c  g r o u n d f i s h  f i s h e r i e s  i n  t h e  

e x c l u s i v e  e c o n o m i c  z o n e  o f  t h e  B S A I  

a r e  m a n a g e d  b y  N M F S  u n d e r  t h e  F M P .  

T h e  F M P  w a s  p r e p a r e d  b y  t h e  C o u n c i l  

u n d e r  t h e  M a g n u s o n - S t e v e n s  F i s h e r y  

C o n s e r v a t i o n  a n d  M a n a g e m e n t  A c t  

( M a g n u s o n - S t e v e n s  A c t ) .  R e g u l a t i o n s  

g o v e r n i n g  t h e  g r o u n d f i s h  f i s h e r i e s  o f  t h e  

B S A I  a p p e a r  a t  5 0  C F R  p a r t s  6 0 0  a n d  

6 7 9 .

T h e  C o u n c i l  h a s  s u b m i t t e d  

A m e n d m e n t  4 9  f o r  S e c r e t a r i a l  r e v i e w  

a n d  a  n o t i c e  o f  a v a i l a b i l i t y  o f  t h e  F M P  

a m e n d m e n t  w a s  p u b l i s h e d  o n  J u n e  5 ,

1 9 9 7  ( 6 2  F R  3 0 8 3 5 ) .  w i t h  c o m m e n t s  o n  

t h e  F M P  a m e n d m e n t  i n v i t e d  t h r o u g h  

A u g u s t  4 .  1 9 9 7 .  C o m m e n t s  m a y  a d d r e s s  

t h e  F M P  a m e n d m e n t ,  t h e  p r o p o s e d  r u l e ,  

o r  b o t h ,  b u t  m u s t  b e  r e c e i v e d  b y  A u g u s t  

4 ,  1 9 9 7 .  to b e  c o n s i d e r e d  i n  t h e  

a p p r o v a l / d i s a p p r o v a l  d e c i s i o n  o n  t h e  

F M ?  a m e n d m e n t  A l l  c o m m e n t s  

r e c e i v e d  b y  A u g u s t  4 .  1 9 9 7 .  w h e t h e r  

s p e c i f i c a l l y  d i r e c t e d  to t h e  F M ?  

a m e n d m e n t  o r  t h e  p r o p o s e d  r u l e ,  w i l l  

b e  c o n s i d e r e d  i n  t h e  a p p r o v a l /  

d i s a p p r o v a l  d e c i s i o n  c .n  t h e  F M ?  

a m e n d m e n t .

M a n a g e m e n t  B a c k g r o u n d  a n d  N e e d  fo r  

A c t i o n

I n  S e p t e m b e r  1 9 9 5 .  t h e  C o u n c i l  

a p p r o v e d  a n  I m p r o v e d  R e t e n t i o n /  

I m p r o v e d  U t i l i z a t i o n  l i . - d . L )  p r o g r a m  a s  

A m e n d m e n t  4 3  to  d i e  F M ? .

A m e n d m e n t  4 9  i s  t h e  r e s u l t  o f  o v e r  3  

y e a r s  o f  a n a l y s i s  a n d  d e b a t e  o f  

a l t e r n a t i v e  s o l u t i o n s  to  t h e  p r o b l e m  o f  

d i s c a r d s  o c c u r r i n g  i n  t h e  g r o u n d f i s h  

f i s h e r i e s  o f f  A l a s k a .  A p p r o x i m a t e l y  6 0 0  

m i l l i o n  l b s  ( 2 7 3 . 0 0 0  rr.t j o f  g r o u n d f i s h  

w e r e  d i s c a r d e d  a n n u a l l y  i n  t h e  

g r o u n d f i s h  f i s h e r i e s  o f  t h e  3 S A I .  i n  e a c h  

o f  t h e  l a s t  s e v e r a l  y e a r s ,  w  h i c h  

r e p r e s e n t s  a n  u n a c c e p t a b l y  h i g h  l e v e l  o f  

d i s c a r d  a n d  w a s t e  i n  t h e  o p i n i o n  o f  t h e  

C o u n c i l ,  t h e  f i s h i n g  i n d u s t r y ,  a n d  t h e  

A m e r i c a n  p u b l i c .  T h e  b u l k  o f  t h e s e  

g r o u n d f i s h  d i s c a r d s  a r e  " e c o n o m i c "  

d i s c a r d s  ( i . e . ,  c a t c h  t h a t  i s  d i s c a r d e d  

v o l u n t a r i l y  f o r  e c o n o m i c  r e a s o n s ) .  

E c o n o m i c  d i s c a r d s  i n c l u d e  f i s h  o f  t h e  

t a r g e t  s p e c i e s  t h a t  a r e  t h e  w r o n g  s e x  o r  

o f  a s i z e  n o t  s u i t a b l e  f o r  t h e  p r o c e s s i n g  

e q u i p m e n t  b e i n g  u s e d ,  s p e c i e s  o f  l o w e r
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v a l u e  t h a n  t h e  t a r g e t  s p e c i e s  o r  f o r  

w h i c h  v i a b l e  m a r k e t s  d o  n o t  e x i s t ,  a n d  

d a m a g e d  f i s h  r e n d e r e d  u n s u i t a b l e  for 

p r o c e s s i n g  

B e c a u s e  s u c h  d i s c a r d s  a r e  c o u n t e d  

a g a i n s t  t h e  o v e r a l l  t o t a l  a l l o w a b l e  c a t c h  

( T A G  e s t a b l i s h e d  fo r  e a c h  s p e c i e s ,  t h e y  

d o  n e t  r e p r e s e n t  a  d i r e c t  b i o l o g i c a l  

c o n c e r n .  H o w e v e r ,  t h e y  r e p r e s e n t  

f o r e g o n e  h a r v e s t  o p p o r t u n i t i e s  f o r  o t h e r  

f i s h i n g  o p e r a t i o n s  t h a t  m i g h t  o t h e r w i s e  

t a r g e t  a n d  u t i l i z e  t h e s e  f i s h .  

F u r t h e r m o r e ,  t h e  h i g h  l e v e l s  o f  d i s c a r d s  

r e p r e s e n t  a n  i m p o r t a n t  s o c i a l  p o l i c y  

i s s u e ,  w h i c h  t h e  f i s h i n g  i n d u s t r y  a n d  

t h e  C o u n c i l  c h o o s e  to a d d r e s s .

O n e  o f  t h e  C o u n c i l ' s  C o m p r e h e n s i v e  

F i s h e r y  M a n a g e m e n t  G o a l s ,  a d o p t e d  i n  

1 9 3 4 .  i s  t o  " M i n i m i z e  t h e  c a t c h ,  

m o r t a l i t y ,  a n d  w a s t e  o f  n o n - t a r g e t  

s p e c i e s ,  a n d  r e d u c e  t h e  a d v e r s e  i m p a c t s  

o f  o r . e  f i s h e r y  c n  a n o t h e r . "  I n  a d o p t i n g  

t h i s  g o a l ,  t h e  C o u n c i l  r e c o g n i z e d  t h a t  

f i s h  c a u g h t  a s  b y c a t c h  i n  o n e  f i s h e r -  

r e p r e s e n t  a n  a l l o c a t i o n  a w a y  f r o m  a n y  

t a r g e :  f i s h e r y  f o r  t h e  b y c a t c h  s p e c i e s .  

T h i s  i s  e s p e c i a l l y  s o  w h e n  a b y c a t c h  

s p e c i e s  ( e . g . .  p o l l o c k ) ,  i s  f u l l y  u t i l i z e d  

b y  o t h e r  s e c t o r s  o f  t h e  i n d u s t r y .

I n  a d d i t i o n ,  a p r i o r i " /  o b j e c t i v e  o f  t h e  

F M ?  i s  t o  " p r o v i d e  f o r  t h e  r a t i o n a l  a r .d  

o p t i m a l  u s e .  i n  a  b i o l o g i c a l  a n d  

s o c i o e c o n o m i c  s e n s e ,  c f  t h e  r e g i o n ' s  

" i s h e r . e s  r e s o u r c e s  a s  a  w h o l e . "  

i o r . s i s t e n :  w i t h  t h e s e  g o a l s  a n d  

o b j e c t i v e s ,  m a n y  o f  t h e  m a n a g e m e n t  

p r o g r a m s  p a s s e d  b y  t h e  C o u n c i l  a n d  

e n a c t e d  b y  N M F S  a r e  a i m e d  a t  r e d u c i n g  

t h e  b y  c a t c h  o f  n o n - t a r g e :  s p e c i e s  a n d  

t h e r e o y  i n c r e a s i n g  t h e  r e l a t i v e  a m o u n t s  

o f  e a c h  s p e c i e s  t h a t  a r e  t a k e n  a n d  

u t i l i z e d  b y  t a r g e t  f i s h e r i e s ,  i n  t h i s  

c o n t e x t ,  b y c a t t h  is  b r o a d l y  u n d e r s t o o d  

r r . ' i s n  i r . 5  — r*.. r. i  r  r. c  c  c r

m c r t a u r -  o f  f i s h  r e g a r d l e s s  o f  w h e t h e r  

t h e  u n w a n t e d  b y c a t c h  i s  s u b s e q u e n t l y  

d i s c a r d e d .

T h e  i s s u e s  o f  b y c a t c h  a n d  d i s c a r d s  o f  

g r o u n d f i s h  r e s o u r c e s  h a v e  b e e n  l o n g ­

t e r m  s u b j e c t s  o f  C o u n c i l  c o n c e r n .  In  

1 9 9 3 .  t h e  C o u n c i l  b e g a n  d i s c u s s i o n  a n d  

s c o p i n g  a n a l y s e s  o f  s p e c i f i c  a l t e r n a t i v e s  

a i m e d  a :  r e d u c i n g  b y c a t c h  a n d  d i s c a r d s .  

A  c o m m o n  t h r e a d  a m o n g  t h e s e  

a l t e r n a t i v e  p r o g r a m s  w a s  to p r o v i d e  

i n c e n t i v e s  to  r e d u c e  t h e  b y c a t c h  o f  

u n w a n t e d  s p e c i e s  a n d  to i n c r e a s e  the  

u t i l i z a t i o n  o f  t h e s e  s p e c i e s  t h a t  a r e  

c a u g h t .  A l t e r n a t i v e  p r o g r a m s  u n d e r  

a n a l y s i s  i n c l u d e d  I n d i v i d u a l  f i s h i n g  

q u o t a s  f o r  g r o u n d f i s h  s p e c i e s :  a 

H a r v e s t  ? . , c r : t y "  p r o g r a m ,  w h i c h  

w o u l d  p r o v i d e  f o r  q u o t a  s e c - , a s id e s  fc r  

v e s s e l s  e x h i b i t i n g  l o w  b y c a t c h  r a t e s  o f  

n c r . - c a r g e t  s p e c i e s :  a n d  m a n d a t e s  fo r  

e r . t i o n  a n d  u t i l i z a t i o n ,  w i t h  t h e  b u i l t -  

i n c e n t i v e s  f o r  f i s h i n g  o p e r a t i o n s  to 

a v o i d  c a t c h  o f  u n w a n t e d  s p e c i e s .  W h i l e  

o t h e r  a l t e r n a t i v e s  w e r e  d i s c u s s e d ,

p r i m a r y  f o c u s  w a s  g i v e n  t o  t h e s e  t h r e e  

a l t e r n a t i v e  p r o g r a m s .

A f t e r  p u b l i c  t e s t i m o n y  a n d  d e b a t e ,  t h e  

C o u n c "  d e c i d e d  to  f u r t h e r  n a r r o w  i t s  

f o c u s  o . i  m a n d a t o r y  r e t e n t i o n  a n d  

u t i l i z a t i o n  r e q u i r e m e n t s  a s  t h e  m o s ’ 

e x p e d i t i o u s  a n d  d i r e c t  m e t h o d  to  

a d d r e s s  g r o u n d f i s h  d i s c a r d s .  I n  

a d d i t i o n ,  t h e  C o u n c i l  b e l i e v e d  t h a t  a  

m a n d a t o r y  r e t e n t i o n  p r o g r a m  w o u l d  

p r o v i d e  s i g n i f i c a n t  i n c e n t i v e s  f o r  

i n d u s t r y  to  a v o i d  b y c a t c h  i n  t h e  f i r s t  

p l a c e  a n d  d e v e l o p  m o r e  s e l e c t i v e  

f i s h i n g  ^ e a r  a n d  m e t h o d s .

I n  1 9 9 4 .  t h e  C o u n c i l  e x a m i n e d  

b y c a t c h  a n d  d i s c a r d  s t a t i s t i c s  a n d  

c o n c l u d e d  t h a t  t w o  s p e c i e s ,  p o l l o c k  a n d  

r o c k  s o l e ,  w e r e  b e i n g  d i s c a r d e d  a t  

u n a c c e p t a b l y  h i g h  r a t e s .  T h e  C o u n c i l  

i n i t i a l l y  p r o p o s e d  a n  I R 1 L '  p r o g r a m  t h a t  

w o u l d  b e  l i m i t e d  to  d i s c a r d s  o f  p o l l o c k  

a n d  r o c k  s o l e  i n  t h e  m i d w a t e r  p o l l o c k  

a n d  r o c k  s o l e  f i s h e r i e s ,  r e s p e c t i v e l y .  A n  

I m p l e m e n t a t i o n  I s s u e s  A s s e s s m e n t "  

w a s  c o m p l e t e d  i n  M a r c h  1 9 9 5  a n d  

p r e s e n t e d  t o  t h e  C o u n c i l ' s  A d v i s o r y  

P a n e i  ( A ? )  a n d  S c i e n t i f i c  a n d  S t a t i s t i c a l  

C o m m i  t e e .  I n  S e p t e m b e r  1 9 9 5 ,  t h e  

C o u n c i l  a p p o i n t e d  a n  i n d u s t r y  

c o m m i t t e e  a s  a  s o u n d i n g  b o a r d  f o r  

i m p l e m e n t a t i o n  i s s u e s  r e l a t e d  to  t h e  

p r o p o s e d  I R - T L '  p r o g r a m .  S u b s e q u e n t l y ,  

c n  a d v i c e  o f  t h e  i n d u s t r y  c o m m i t t e e  a n d  

•the A ? .  P a c i f i c  c c d  a n d  v e l l o w f i n  s o l e  

w e r e  a d d e d  t o  t h e  p r o g r a m  b e c a u s e  

d i s c a r d  r a t e s  f o r  t h e s e  s p e c i e s  w e r e  a l s o  

d e t e r m i n e d  t o  b e  u n a c c e p t a b l y  h i g h .

T h e  C o u n c i l  a l s o  e x t e n d e d  t h e  p r o g r a m  

t c  a l l  g r o u n d f i s h  f i s h e r i e s  a n d  g e a r  t y p e s  

b e c a u s e  a p p l y i n g  I P .  I L '  r e g u l a t i o n s  t o  

s p e c i f i c  t a r g e t  f i s h e r . e s  w a s  d e t e r m i n e d  

t z  b e  u n w o r k a b l e .  Ir. D e c e m b e r  1 9 9 5 .  a :  

m e  r e q u e s t  o f  t h e  C o u n c i l .  N M F S  b e g a n  

r e p a r a t i o n  o f  a  f o r m a l  a n a l y s t s  

E n v i r o n m e n t a l  A s s e s s m e n t . ' R e g u l a t o r y  

I m p a c t  R e v i e w ,  I n i r i a l  R e g u l a t o r /  

F l e x i b i l i t y  A n a l y s i s  f E A .  R I R I R F A )  o f

t h e  p r o p o s e d  I p J ' I U . p r o g r a m , -    *

T h e  a n a l y s i s  d e t e r m i n e d  t h a t  p o l l o c k .

I P a c i f i c  c o d .  r o c k  s o l e ,  a n d  v e l l o w f i n  

s o l e  r e p r e s e n t  a p p r o x i m a t e l y  7 6  p e r c e n t  

. o f  t h e  t o t a l  d i s c a r d s  o f  a l l o c a t e d  

g r o u n d f i s h  i n  t h e  B S A I  g r o u n d f i s h  

f i s h e r i e s  ( o v e r  t h e  p e r i o d  c f  t h e  

a n a l y s i s ) .  T h e  C o u n c i l  c o n c l u d e d  t h a t  

by r e q u i r i n g  ICO p e r c e n t  r e t e n t i o n  o f  

t h e s e  f o u r  s p e c i e s ,  i n i t i a l l y  p o l l o c k  a n d  

P a c i f i c  c o d .  a n d  s u b s e q u e n t l y  v e l l o w f i n  

a n d  r e c k  s o l e ,  t h e  C o u n c i l ' s  o b j e c t i v e  o f  

s u b s t a n t i a l l y  r e d u c i n g  d i s c a r d s  o f  

u n p r o c e s s e d  g r o u n d f i s h "  i n  t h e s e  

f i s h e r i e s  c o u l d  b e  a c h i e v e d .  T h e  

e x p r e s s e d  i n t e n t  c f  t h e  C o u n c i l  w a s  to  

i m p l e m e n t  a  p r o g r a m  t h a t  " w o u l d  

p r o v i d e  a n  i n c e n t i v e  f o r  f i s h e r m e n  to  

a v o i d  u n w a n t e d  c a t c h ,  i n c r e a s e  

u t i l i z a t i o n  o f  f i s h  t h a t  a r e  t a k e n ,  a n d  

t h u s  r e d u c e  d i s c a r d s  o f  w h o l e  f i s h .  ' T h e  

f o l l o w i n g  P r o b l e m  S t a t e m e n t

a c c o m p a n i e d  t h e  C o u n c i l ' s  D e c e m b e r  

1995  a c t i o n :

In  m a n a g i n g  i h e  f i s h e r i e s  u n d e r  i t s  \

j u r i s d i c t i o n ,  th e  N o r th  P a c i f i c  F i s h e r y  \

M a n a g e m e n t  C o u n c i l  i s  c o m m i t t ed  to: ( 1 )  

A s s u r i n g  t h e  lo n g - t e rm  h ea l th  an d  

p r o d u c t i v i t y  o f  f i s h  s t o c k s  and  o t h e r  l i v i n g  

m a r i n e  r e s o u r c e s  o f  i h e  Ncr th  P a c i f i c  a n d  

B e r i n g  S e a  e c o s y s t e m :  an d  | 2 )  r e d u c i n g  

b y c a t c h .  m i n i m i z i n g  w a s t e ,  a n d  im p r o v i n g  

u t i l i z a t i o n  o f  f i s h  r e s o u r c e s  in  o r d e r  to 

p r o v i d e  t h e  m a x i m u m  benef i t  to p r e s e n t  

g e n e r a t i o n s  o f  f i s h e r m e n ,  a s so c i a t e d  f i s h i n g  

i n d u s t r y  s e c t o r s ,  c o m m u n i t i e s ,  c o n s u m e r s ,  1 

a n d  th e  n a t i o n  a s  a  w h o l e .  T n e se  

c o m m i t m e n t s  a r e  a l s o  re f le c ted  i n  the  

C o u n c i l ’s  C R P  (C o m p r e h e n s i v e  

R a t i o n a l i z a t i o n  P l a n ]  p rob lem  s t a t em e n t .

T h e  C o u n c i l ' s  o v e r r i d i n g  c o n c e r n  i s  to 

m a i n t a i n  t h e  h e a l t h  o f  the m a r in e  e c o s y s t e m  

to  e n s u r e  t h e  l o n g - t e r m  co n s e r v a t io n  a n d  

a b u n d a n c e  o f  t i i e  g r o u n d f i s h  a n d  c r ab  

r e s o u r c e s .  A s  a r e s p o n s e  to th i s  c o n c e r n ,  a 

p r o g r a m  to p r o m o te  im p ro v ed  u t i l i z a t i o n  a n d  

e f f e c t i v e  c o n t r o l / r e d u c t io n  c f  b y c a t c h  a n d  

d i s c a r d s  i n  t h e  f i s h e r i e s  o f f  .A laska s h o u l d  

a d d r e s s  t h e  f o l l o w i n g  p rob lem s :

I 3 y c a t c h  a n d  d i s c a r d  l e s s  o f  g r o u n d f i s h .  

c r a b ,  h e r r i n g ,  s a l m c n .  an d  o ther  n o n - t a r g e t  

s p e c i e s .

2 .  E c o n o m i c  l o s s  a n d  w a s t e  a s s o c i a t e d  w i t h  

t h e  d i s c a r d  m o r t a l i t y  o f  target s p e c i e s  

h a r v e s t e d  b u t  no t  r e t a in e d  far  e c o n o m ic  

r e a s o n s

3  I n a b i l i t y  to p r o v i d e  f c '  a lo n g - t e rm ,  

s t a b l e  f i s h e r i e s - b a s e d  e conom y  d u e  tc  l o s s  o f  

f i s h e r y  r e s o u r c e s  t h r o u g h  w a s t e f u l  f i s h i n g  

p r a c t i c e s .

4 .  T h e  n e e d  to p ro m o te  im p r o v e d  r e t e n t io n  

a n d  u t i l i z a t i o n  o f  f i s h  r e sou r ce s  b y  r e d u c i n g  

w a s t e  o f  ta r g e t  g r o u n d f i s h  s p e c i e s  to a c h i e v e  

l o n g - t e r m  s u s t a i n a b l e  e co no m ic  b e n e f i t s  to 

t h e  n a t i o n .  ^

A t  t h e  A p r i l  1956 C o u n c i l  m e e t i n g ,  

t h e  I R  I L  I n d u s t r y  W o r k i n g  G r o u p  a n d  

N M F S  s t a f f  m a d e  t h e i r  r e s p e c t i v e  

r e p o r t s  to t h e  A ?  a r . d  C c u r . c : !  I n  

r e s p o n s e ,  a g a i n  a t  t h e  u r g i n g  o f  t h e  A P .  

a n d  s u p p o r t e d  b y  p u b l i c  t e s t i m o n y ,  t h e  

C o u n c i l  f u r t h e r  m o d i f i e d  t h e  I R / I U  

o p t i o n s  u n d e r  c o n s i d e r a t i o n .  T h e  

C o u n c i l  i d e n t i f i e d  rvvo r e t e n t i o n  

c o t t o n s ,  t h e  n o - a c r i o n  o r  " S t a t u s  Q u o "  

a l t e r n a t i v e  a r . d  a  " s p e c i e s - b a s e d ” 

a p p r o a c h  T h e  C o u n c i l  a l s o  i d e n t i f i e d  

t h r e e  u t i l i z a t i o n  o p t i o n s  ( i n  a d d i t i o n  to  

t h e  " S t a t u s  Q u o "  a l t e r n a t i v e ) ,  e a c h  

d i c t a t i n g ,  t o  a  g r e a t e r  o r  l e s s e r  d e g r e e ,  

t h e  f o r m  a n d  e x t e n t  o f  p r o c e s s i n g  o f  t h e  

r e t a i n e d  c a t c h .

T h e  r e v i s e d  p r o p o s a l  w o u l d  a p p l y  

o n l y  t o  B S A I  g r o u n d f i s h  f i s h e r i e s ,  

e x t e n d  to a l l  g e a r  t y p e s ,  a n d  r e q u i r e  1 0 0  

p e r c e n t  r e t e n t i o n  o f  p o l l o c k .  P a c i f i c  c o d .  

r o c k  s o l e ,  a n d  y e l l o v v f i n  s o l e .  I n  t h e  c a s e  

o f  t h e  t w o  f l a t f i s h  s p e c i e s ,  t h e  r e v i s e d  

p r o p o s a l  a l s o  e x a m i n e d  t w o  a d d i t i o n a l  

s u b - o p t i o n s :  ( 1 )  I n c r e m e n t a l l y  p h a s i n g  

i n  1 0 0  p e r c e n t  r e t e n t i o n  o v e r  a  p e r i o d  

o f  t i m e ,  o r  ( 2 )  d e l a y i n g  i m p l e m e n t a t i o n  

o f  t h e  1 0 0  p e r c e n t  r e t e n t i o n  r e q u i r e m e n t  

u n t i l  a  s p e c i f i e d  d a t e  i n  t h e  f u t u r e .  I n
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e i t h e r  c a s e ,  h o w e v e r ,  t h e  C o u n c i l  

i n d i c a t e d  i t s  i n t e n t  t o  r e q u i r e  1 0 0  

p e r c e n t  r e t e n t i o n  o f  p o l l o c k  a n d  P a c i f i c  

c o d  f o r  a l l  o p e r a t i o n s  b e s i n n i n g  J a n u a r y  

1. 1993.
I n  S e p t e m b e r  1 9 9 6 .  a f t e r  e x t e n s i v e  

d e b a t e  a n d  p u b l i c  t e s t i m o n y ,  t h e  

C o u n c i l  t o o k  f i n a l  a c t i o n  o n  t h e  I R ' I U  

p r o g r a m  a n d  a d o p t e d  i t  a s  A m e n d m e n t  

*19 t o  t h e  F M P  T h e  r e t e n t i o n  o p t i o n  

a d o p t e d  b y  t h e  C o u n c i l  w o u l d  r e q u i r e  

f u l l  r e t e n t i o n  o f  p o l l o c k  a n d  P a c i f i c  c o d  

b e g i n n i n g  J a n u a r y  I .  1 9 9 3 .  a n d  f u l l  

r e t e n t i o n  o f  r o c k  s o l e  a n d  v e l l o w f i n  s o l e  

b e g i n n i n g  J a n u a r y  I .  2 C 0 3 .

T h e  u t i l i z a t i o n  o p t i o n  a d o p t e d  b y  t h e  

C o u n c i l ,  c h e  l e a s t  r e s t r i c t i v e  o f  t h e  t h r e e  

o p t i o n s  u n d e r  c o n s i d e r a t i o n ,  w o u l d  

a l l o w  r e t a i n e d  c a t c h  o f  t h e  f o u r  

g r o u n d f i s h  s p e c i e s  t o  b e  p r o c e s s e d  i n t o  

a n y  p r o d u c t  f o r m ,  r e g a r d l e s s  o f  w h e t h e r  

t h e  r e s u l t i n g  p r o d u c t  i s  s u i t a b l e  f o r  

d i r e c t  h u m a n  c o n s u m p t i o n .  O f  p r e s e n t  

p r o d u c t s ,  o n l y  m e a l .  b a i t ,  a n d  o f f a l  a r e  

r e g a r d e d  a s  n o :  s u i t a b l e  f o r  d i r e c t  

h u m a n  c o n s u m p t i o n ,  w i t h  o f f a l  

c o n s i d e r e d  t o  b e  p r o c e s s i n g  w a s t e  r a t h e r  

t h a n  a  p r o d u c t  f o r m .

T h e  C o u n c i l  a l s o  e s t a b l i s h e d  a  1 5 -  

p e r c e n t  m i n i m u m  u t i l i z a t i o n  r a t «  o t -  

a s s r e g a c e t p r o c u c t  r e c o v e r . "  r a t e  ( P R R ) p y  

s p e c i e s .  N . M r o  r . a s  c a ; c u i a t e o  a v e r a g e  

P R R s  f o r  e a c h  s p e c i e s ,  p r o d u c t  

• c m b i n a t i c n  p r o d u c e d  i n  t h e  g r o u n d f i s f v -  

t s h e h e s  o f f  A l a s k a .  . h e s e  s t a n d a r d  I

P R R s  a r e  e s t a b l i s h e d  i n  r e g u l a t i o n  a t  i

T a b l e  3  o f  3 0  C F R  p a r .  6 7 9 .  B e c a u s e  t h e  i 

l o w e s t  N M F S  P R R  f o r  a r . c n - r c e .  

p r i m a r y  p r o d u c t  p r o d u c e d  f r c m  a n  I R  

IL "  s p e c i e s  i s  1 6  p e r c e n t  f o r  d e e p  s k i n  

p o l l o c k  f i l l e t s  t h e  IT  
W o r k i n g  g r o u p  c c . o c l  

p e r c e n t  m i n i m u m  u t :  

a c h i e -. a b l e  f o r  a l l  a e :  

a r . d  w o u l d  a l l o w  f o r

c o n s e r v a t i o n  a n d  m a n a g e m e n t  m e a s u r e s  

t h a t ,  to  t h e  e x t e n t  p r a c t i c a b l e  a n d  i n  t h e  

f o l l o w i n g  p r i o r i t y — ( A )  m i n i m i z e  

b y c a t c h ;  a n d  ( 3 )  m i n i m i z e  t h e  m o r t a l i t y  

o f  b y c a t c h  w h i c h  c a n n o t  b e  a v o i d e d . "  I n  

i m p l e m e n t i n g  t h i s  p r o v i s i o n  o f  t h e  A c t .  

t h e  C o u n c i l  i s  f u r t h e r  r e q u i r e d  u n d e r  

s e c t i o n  3 1 3 ( f )  t o  " s u b m i t  c o n s e r v a t i o n  

a r . d  m a n a g e m e n t  m e a s u r e s  to  l o w e r ,  o n  

a n  a n n u a l  b a s i s  f o r  a  p e r i o d  o f  n o t  l e s s  

t h a n  4 y e a r s ,  c h e  t o t a l  a m o u n t  o f  

e c o n o m i c  d i s c a r d s  o c c u r r i n g  i n  ch e  

f i s h e r i e s  u n d e r  i t s  j u r i s d i c t i o n . "  T h e  

p r o p o s e d  I R / I U  p r o g r a m ,  s u b m i t t e d  b y  

t h e  C o u n c i l ,  i s  i n t e n d e d  t o  m e e t  t h e s e  

s t a t u t o r y  r e q u i r e m e n t s .

E l e m e n t s  o f  t h e  P r o p o s e d  E R / IU  

P r o g r a m

A ffe c te d  V e s se ls  a n d  P ro c e s so rs

T h e  p r o p o s e d  I R / I U  p r o g r a m  w o u l d  

a p p l y  to  a l l  v e s s e l s  f i s h i n g  f o r  

g r o u n d f i s h  i n  t h e  B S A I  a n d  a l l  a t - s e a  

p r o c e s s o r s  p r o c e s s i n g  g r o u n d f i s h  

h a r v e s t e d  i n  t h e  3 S . A I .  r e g a r d l e s s  o f  

v e s s e l  s i z e ,  g e a r  t y p e ,  o r  t a r g e t  f i s h e r y .  

B e c a u s e  t h e  M a g n u s o n - S t e v e n s  A c t  d o e s  

n o t  a u t h o r i z e  N M F S  t o  r e g u l a t e  o n ­

s h o r e  p r o c e s s i n g  o f  f i s h ,  t h e  

r e q u i r e m e n t s  c f  t h i s  p r o p o s e d  r u l e  

w o u l d  n o t  b e  e x t e n d e d  to  s h o r e - b a s e d  

p r o c e s s o r s .

T h e  C o u n c i l  h a s  a s s u m e d  t h a t  t h e

M in im u m  R eten tion  R equ irem en ts

T h e  p r o p o s e d  r u l e  w o u l d  e s t a b l i s h  

m i n i m u m  r e t e n t i o n  r e q u i r e m e n t s  b y  

v e s s e l  t y p e  ( c a t c h e r  v e s s e l ,  c a t c h e r /  

p r o c e s s o r ,  a n d  m o t h e r s h i p ) ,  a n d  b y  t h e  

d i r e c t e d  f i s h i n g  s t a t u s  o f  t h e  IR / IU  

s p e c i e s  ( o p e n  to d i r e c t e d  f i s h i n g ,  c l o s e d  

to  d i r e c t e d  f i s h i n g ,  a n d  r e t e n t i o n  

p r o h i b i t e d ) .  I n  g e n e r a l ,  v e s s e l  o p e r a t o r s  

w c  d  b e  r e q u i r e d  to  r e t a i n  1 0 0  p e r c e n t  

o f  t h e i r  c a t c h  o f  a n  I R / I U  s p e c i e s  u n l e s s  

a  c l o s u r e  to  d i r e c t e d  f i s h i n g  l i m i t s  

r e t e n t i o n  o f  t h a t  s p e c i e s .  W h e n  a  c l o s u r e  

to  d i r e c t e d  f i s h i n g  l i m i t s  r e t e n t i o n  o f  a n  

I R ' I U  s p e c i e s ,  t h e  v e s s e l  o p e r a t o r  w o u l d  

b e  r e q u i r e d  to  r e t a i n  a l l  c a t c h  o f  t h a t  

s p e c i e s  u p  to  t h e  m a x i m u m  r e t a i n a b l e  

b y c a t c h  ( M R B )  a m o u n t  i n  e f f e c t  fo r  t h a t  

s p e c i e s ,  a n d  c a t c h  i n  e x c e s s  o f  t h e  M R B  

a m o u n t  m u s t  be  d i s c a r d e d .  T h e  s p e c i f i c  

r e t e n t i o n  r e q u i r e m e n t s  b y  v e s s e l  t y p e  

a n d  d i r e c t e d  f i s h i n g  s t a t u s  a r e  s e t  o u t  i n  

t a b l e  f o r m a t  a t  §  6 7 9 . 2 7 ( c )  o f  t h e  

p r o p o s e d  r e g u l a t i o n s  a n d  a r e  

s u m m a r i z e d  b e l o w .

C a t c h e r  V e s s e l s

S t a t e  o f  A l a s k a  ( S t a t e ;  w i l l  i m p l e m e n t  a

O p e r a t o r s  o f  c a t c h e r  v e s s e l s  w o u l d  b e  

r e q u i r e d  to  r e t a i n  a l l  I R ' I U  s p e c i e s  

b r o u g h t  o n  b o a r d  t h e  v e s s e l  u n t i l  t h e  

c a t c h  i s  l a w f u l l y  t r a n s f e r r e d  to  a n  

a u t h o r i z e d  p a r r y  ( e . g . ,  a  f e d e r a l l y  

*'■>. l i c e n s e d  p r o c e s s o r  o r  b u y i n g  s t a t i o n ) .

I T h i ss  r e q u i r e m e n t  a p o l i e s  t o  a l l  IR / IU  

I s p e c i e s  b r o u g h t  o n  b o a r d  a  v e s s e l ,  
p a r a l l e l  I R / I U  p r o g r a m  f o r  s h o r e - b a s e d  1 A e t h e r  h a r v e s t e d  b y  t h e  v e s s e l  i t s e l f .
p r o c e s s o r s .  I n  t e s t i m o n y  a t  t h e  

S e p t e m b e r  1 9 9 5  a r . c  A p r i l  1 9 9 7  C o u n c i l  

m e e t i n g s ,  t h e  S t a t e  i n d i c a t e d  i t s  i n t e n t

r c u s t r y  

. t t e t i  t h a t  a  1 5 -  

l i z a t i c n  r a t e  w a s  

z *s : :  m e  i n d u s t r y  

a n a t i c r . s  i n  a c t u a l  

P R R s  b y  s i z e  c f  f i s h  a n d  s e a s o n .  I f .  

u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  a 

p r o c e s s o r  f a i l s  b e l o w  1 5  p e r c e n t  f o r  a  

p a r t i c u l a r  p r i m a r y  p r o d u c t ,  t h e  v e s s e l  

o p e r a t o r  w o u l d  b e  a b l e  to  m e e t  che  

m i n i m u m  u t i l i z a t i o n  r e q u i r e m e n t  by- 

r e t a i n i n g  s u f f i c i e n t  a n c i l l a r y  p r o d u c t s  to 

b r i n g  t h e  a g g r e g a t e  u t i l i z a t i o n  r a t e  a b o v e  

1 5  c e r c e n t .

O r .  O c t o b e r  1 1 .  1 9 9 5 .  t h e  P r e s i d e n t  

s i g n e d  i n t o  l a w  t h e  S u s t a i n a b l e  

F i s h e r i e s  A c t  c f  1 5 9 6  P u b l i c  L a w  10 -1— 

2 9 7 )  w h i c h  r e a u t h o r i z e d  a n d  a m e n d e d  

t h e  M a g n u s o n - S t e v e n s  A c t .  S e v e r a l  

p r o v i s i o n s  o f  t h e  M a g n u s o n - S t e v e n s  A c t  

n o w  c r o v i c e  s t a t u t e "  a u t h o r i t y  for 

r e z u l a t c r y  p r o g r a m s  to  i m p r o v e  

r e t e n t i o n  a n d  u t i l i z a t i o n  i n  i h e  

g r o u n d f i s h  f i s h e r i e s  o f f  A l a s k a .  S e c t i o n  

3 0 3 t a i !  1 1 1 o f  t h e  M a g n u s o n - S t e v e n s  A c t  

' , u : r e s  t h e  C o u n c i l  t o  " e s t a b l i s h  a 

• r . d a r d i z e d  r e p o r t i n g  m e t h o d o l o g y  to  

a s s e s s  t h e  a m o u n t  a n d  t y p e  c f  b y c a t c h  

o c c u r r i n g  i n  t h e  f i s h e r . 1, a n d  i n c l u d e

- e i e s s a r y  to  a c z r e s s  v i e  r e l a t i o n s h i p  

b e r - v e e n  t h e  p r o c e s s i n g  p i a n t  a r . d  t h e  j 
d e l i v e r i n g  v e s s e l .  A  s h o r e - b a s e d  I R / I U  I 

p r o g r a m  m u s t  r e q u i r e  a  p r o c e s s o r  to  *

| a c c e p t  a l l  I R ' I U  s p e c i e s  o f f e r e d  f o r  

d e l i v e r y  b y  a  v e s s e l  f i s h i n g  f o r  

g r o u n d f i s h  i n  t in e  B S a J .  O t h e r w i s e , 

re j e c t i o n  o f  d e i i v e r . e s  b v  3  p r o c e s s o r 

w o u l d  b e  t h e  e m n v e i ^ r . r  n f  d i s r a r r T i n g  o f  

IR  i l  s p e c i e s  b v  t h a t  p r o c e s s o r .

. " .R1U S p e c ie s

T h e  p r o p o s e d  I R ' I U  p r o g r a m  w o u l d  

d e f i n e  f o u r  g r o u n d f i s h  s p e c i e s  a s  I R / I U  

s p e c i e s ;  p o l l o c k .  P a c i f i c  c c d .  r o c k  s o l e ,  

a n d  v e l l o w f i n  s o l e .  R e t e n u o n  a n d  

u t i l i z a t i o n  r e q u i r e m e n t s  w o u l d  a p p l y  to  

p o i l o c k  a n d  P a c i f i c  c o d  b e g i n n i n g  

J a n u a r y  1 . 1 9 9 3  R o c k  s o l e  a n d  

v e l l o w f i n  s c i e  w o u l d  b e  a d d e d  to  t h e  

p r o g r a m  b e g i n n i n g  J a n u a r y  1. 2 0 0 3 .  T h e  

p u r p o s e  o f  t h e  5 - y e a x  d e l a y  f o r  r o c k  s o l e  

a n d  v e l l o w f i n  s o l e  i s  t o  p r o v i d e  

i n d u s t r y  w i t h  s u f f i c i e n t  t i m e  to  d e v e l o p  

m o r e  s e l e c t i v e  f i s h i n g  t e c h n i q u e s  a n d / o r  

m a r k e t s  f o r  t h e s e  f i s h

o r  t r a n s f e r r e d  f r o m  a n o t h e r  v e s s e l .

W h e n  a n  I R I U  s p e c i e s  i s  c l o s e d  to 

d i r e c t e d  f i s h i n g ,  v e s s e l  o p e r a t o r s  w o u l d

t h a t

e s s e l  u p  

h a t

s c e n e s ,  a n d  d i s c a r d  a i l  c a t c h  i n  e x c e s s  

o f  t h e  M R 3  a m o u n t  i n  e f f e c t  f o r  t h a t  

s p e c i e s .  W h e n  r e g u l a t i o n s  r e q u i r e  a n  I R '  

iU  s p e c i e s  to  b e  tr e a t e d  a s  a  p r o h i b i t e d  

s p e c i e s ,  r e t e n t i o n  o f  t h a t  s p e c i e s  w o u l d  

b e  p r o h i b i t e d ,  a n d  a i l  c a t c h  o f  t h a t  

s p e c i e s  w o u l d  h o v e  to b e  d i s c a r d e d .

C a t c h e r / P r o c e s s o r s  a n d  M o t h e r s h i p s

O p e r a t o r s  o f  c a t c h e r / p r o c e s s o r s  a n d  

m o t h e r s h i p s  w o u l d  b e  r e q u i r e d  to r e t a i n  

a  p r i m a r y  p r o d u c t  f r o m  a l l  I R  I U  s p e c i e s  

b r o u g h t  o n  b o a r d  t h e  v e s s e l  u n t i l  t h e  

p r o d u c t  i s  l a w f u l l y  t r a n s f e r r e d  o r  

o f f l o a d e d  to a n  a u t h o r i z e d  p a r r y .

B e c a u s e  c a t c h e r / p r o c e s s o r s  a n d  

m o t h e r s h i p s  p r o c e s s  g r o u r . d t i s h  a t  s e a .  

d i s c a r d i n g  o f  p r o c e s s i n g  w a s t e  f r o m  I R  

IU  s p e c i e s  w o u l d  b e  a l l o w e d  p r o v i d e d  

t h a t  a  p r i m a r y  p r o d u c t  i s  r e t a i n e d  f r o m  

e a c h  f i s h  t h a t  i s  b r o u g h t  o n  b o a r d  t h e  

v e s s e l  N o  r e s t r i c t i o n s  w o u l d  e x i s t  o n  

t h e  t y p e  o f  p r i m a r y  p r o d u c t  p r o d u c e d  

f r o m  e a c h  IR / IU  s p e c i e s  p r o v i d e d  t h a t  

a l l  p r i m a r y  a n d  a n c i l l a r y  p r o d u c t s  a r e  

l o g g e d  i n  t h e  v e s s e l ' s  d a i l v  c u m u l a t i v e
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p r o d u c t i o n  l o g b o o k  ( D C P L ) .  W h o l e  f i s h  

c o u l d  b e  c o n s i d e r e d  a  p r o d u c t  fo r  th e  

p u r p o s e  o f  t h i s  p r o g r a m  p r o v i d e d  t h a t  

t h e y  a r e  l o g g e d  a s  w h o l e  f i s h  i n  the  

v e s s e l ' s  D C P L .

W h e n  a n  I R I U  s p e c i e s  i s  c l o s e d  to 

d i r e c t e d  f i s h i n g ,  o p e r a t o r s  o f  c a t c h e r /  

p r o c e s s o r s  a n d  m o t h e r s h i p s  w o u l d  h a v e  

t o  r e t a i n  a  p r i m a r y  p r o d u c t  f r o m  a l l  f i s h  

o f  t h a t  s p e c i e s  b r o u g h t  o n  b o a r d  tne  

v e s s e l  u p  to  t h e  p o i n t  t h a t  t h e  r o u n d -  

• w e i g h c  e q u i v a l e n t  o f  p r i m a r y  p r o d u c t s  

e q u a l s  t h e  M R B  a m o u n t  i n  e f f e c t  fo r  t h a t  

s p e c i e s .  C a t c h  o r  p r o d u c t i o n  i n  e x c e s s  

o f  t h e  M R S  a m o u n t  w o u l d  h a v e  to b e  

d i s c a r d e d .  I f  a  c l o s u r e  r e q u i r e s  a n  IR / I L '  

s p e c i e s  t o  b e  c r e a t e d  a s  a  p r o h i b i t e d  

s p e c i e s ,  r e t e n t i o n  w o u l d  be  p r o h i b i t e d  

a n d  a l l  c a t c h  o f  c h a t  s p e c i e s  w o u l d  h a v e  

t o  b e  d i s c a r d e d .

R e te n t io n  R e q u ire m e n ts  U nde r D irected  
F is h in g  C lo su re s

N M F S  a s s e s s e s  e a c h  g r o u n d f i s h  T A C  

a n n u a l l y  to  d e t e r m i n e  h e w  m u c h  o f  a 

s p e c i e s ' T A C  i s  n e e d e d  a s  b y c a t c h  in  

o c h e r  g r o u n d f i s h  f i s h e r i e s .  T h e  

r e m a i n d e r  i s  m a d e  a v a i l a b l e  a s  a 

d i r e c t e d  f i s h i n g  a l l o w a n c e .  N M F S  

c l o s e s  a  s p e c i e s  o r  s p e c i e s  g r o u p  to 

d i r e c t e d  f i s h i n g  w h e n  t h e  d i r e c t e d  

f i s h i n g  a l l o w a n c e  f o r  t h a t  s p e c i e s  h a s  

b e e n  r e a c h e d  i n  o r d e r  to  l e a v e  s u f f i c i e n t  

: c n i c n s  c f  t h e  T A C  to p r o v i d e  fo r  

o y c a t c h  i n  e t h e r  f i s h e r i e s .  H o w e v e r ,  i f  

T A C  i s  r e a c h e d ,  r e t e n t i o n  o f  t h a t  s p e c i e s  

b e c o m e s  p r o h i b i t e d  a n d  a l !  c a t c h  o f  r ite 

s p e c i e s  m u s t  b e  d i s c a r d e d .  U n d e r  

e x i s t i n g  r e g u i a t i o n s .  a s p e c i e s  o r  s p e c i e s  

g r o u o  m a y  b e  o p e n  to  d i r e c t e d  f i s h i n g ,  

t i c s e d  t o  d i r e c t e d  f i s h i n g ,  o r  r e t e n t i o n  

m a y  b e  p r o h i b i t e d

D i r e c t e d  f i s h i n g  : s  r e f i n e d  :n  

r e g u i a t i o n s  a s  a n y  f i s h i n g  a c t i v i t y  t h a t

r e s u l t s  i n  t h e  r e t e n t i o n  o f  a n  a m o u n t  o f  

a  s p e c i e s  o r  s p e c i e s  g r o u p  o n  b o a r d  a 

v e s s e l  t h a t  i s  g r e a t e r  t h a n  t h e  M R B  

a m o u n t  f o r  t h a t  s p e c i e s  o r  s p e c i e s  

g r o u p . "  T h e  M R B  a m o u n t  f o r  a  s p e c i e s  

i s  c a l c u l a t e d  a s  a  p e r c e n t a g e  ( b y  w e i g h t )  

o f  t h e  s p e c i e s  c l o s e d  to  d i r e c t e d  f i s h i n g  

r e l a t i v e  to  c h e  w e i g h t  o f  o t h e r  s p e c i e s  

c h a t  a r e  o p e n  f o r  d i r e c t e d  f i s h i n g  a n d  

r e t a i n e d  o n  b o a r d  t h e  v e s s e l .  O n  

c a t c h e r / p r o c e s s o r s ,  w h i c h  r e t a i n  

p r o d u c t  r a t h e r  t h a n  w h o l e  f i s h ,  t h e  M R B  

a m o u n t  i s  d e t e r m i n e d  u s i n g  r o u n d -  

w e i g h t  e q u i v a l e n t s ,  w h i c h  a r e  

c a l c u l a t e d  u s i n g  N M F S  P R R s  

e s t a b l i s h e d  b y  r e g u l a t i o n  a t  T a b l e  3  o f  

5 0  C F R  p a n  6 7 9 .  T h e  M R B  p e r c e n t a g e  

f o r  e a c h  s p e c i e s  i s  e s t a b l i s h e d  i n  

r e g u l a t i o n  a t  T a b l e  1 1 o f  5 0  C F R  p a r t  

6 7 9 .  W h e n  a  s p e c i e s  i s  c l o s e d  to  

d i r e c t e d  f i s h i n g ,  b y c a t c h  a m o u n t s  o f  t h e  

s p e c i e s  m a y  s t i l l  b e  r e t a i n e d  o n  b o a r d  a  

v e s s e l ,  u p  to  t h e  M R S  a m o u n t  i n  e f f e c t  

f o r  t h a t  s p e c i e s  a n d  c a t c h  i n  e x c e s s  o f  

t h e  M R B  a m o u n t  m u s t  b e  d i s c a r d e d .

T h e  M R B  p e r c e n t a g e s  s e r v e  a s  a  

m a n a g e m e n t  t o o l  to s l o w  d o w n  t h e  r a t e  

o f  h a r v e s t  o f  a  s p e c i e s  c l o s e d  to  d i r e c t e d  

f i s h i n g ,  a n d  t o  r e d u c e  t h e  i n c e n t i v e  f o r  

f i s h i n g  v e s s e l s  t o  t a r g e t  o n  t h a t  s p e c i e s .

I n  m o s t  c a s e s ,  a n  M R B  o f  2 0  p e r c e n t  i s  

e s t a b l i s h e d  to  s l o w  t h e  h a r v e s t  r a t e  o f  a  

s p e c i e s ,  y e :  a v o i d  s i g n i f i c a n t  d i s c a r d  

a m o u n t s  o f  t h e s e  s p e c i e s  t o  t h e  e x t e n t  

t h e y  a r e  t a k e n  a s  b y c a t c h  i n  o c h e r  o p e n  

g r o u n d f i s h  f i s h e r i e s .  D i r e c t e d  f i s h i n g  

c l o s u r e s  a r e  a l s o  m a d e  w h e n  a f i s h e r /  

h a s  r e a c h e d  a  p r o h i b i t e d  s p e c i e s  

b y c a t c h  a l l o w a n c e ,  o r  to  p r e v e n t  

o v e r f i s h i n g  o f  a n o t h e r  g r o u n d f i s h  

s p e c i e s  l a k e r ,  a s  b v c a t c h .

U n d e r  t h e  p r o p o s e d  IR .  ! U  p r o g r a m ,  i :  

a v e s s e l ' s  c y c a t c r .  o f  s r ,  IR .  IU  s p e c i e s  

e x c e e d s  a n  M R B  a m o u n t  i n  e f f e c t  f o r

t h a t  s p e c i e s ,  a l l  c a t c h  i n  e x c e s s  o f  t h e  

M R B  a m o u n t  w o u l d  h a v e  to  b e  

d i s c a r d e d .  U n d e r  s u c h  a  c i r c u m s t a n c e ,  

m o n i t o r i n g ,  e n f o r c e m e n t ,  a n d  

c o m p l i a n c e  w i t h  t h e  I R ' I U  p r o g r a m  w i l l  

b e  c o m p l i c a t e d .  T h i s  s i t u a t i o n  i s  m o s t  

l i k e l y  to  o c c u r  i n  t r a w l  f i s h e r i e s  w h e r e  

b y c a t c h  o f  p o l l o c k  i s  p r e v a l e n t .  D i r e c t e d  

f i s h i n g  f o r  p o l l o c k  ( b y  i n s h o r e  a n d  

o f f s h o r e  s e c t o r s )  t y p i c a l l y  i s  c l o s e d  f r o m  

l a t e  F e b r u a r y  o r  e a r l y  M a r c h  u n t i l  

r e l e a s e  o f  t h e  s e c o n d  s e a s o n a l  a l l o w a n c e  

o f  p o l l o c k  o n  S e p t e m b e r  1 . D u r i n g  t h i s  

t i m e ,  p o l l o c k  m a y  b e  a p r e v a l e n t  

b y c a t c h  s p e c i e s  i n  P a c i f i c  c o d  a n d  

f l a t f i s h  f i s h e r i e s  a n d  c o u l d  c o m p r i s e  

m o r e  t h a n  2 0  p e r c e n t  ( t h e  M R B  

p e r c e n t a g e  f o r  p o l l o c k )  o f  t o t a l  c a t c h  b y  

s o m e  v e s s e l s .  I f  t h i s  o c c u r s ,  a  v e s s e l  

m a y  b e  r e q u i r e d  to  s i m u l t a n e o u s l y  

r e t a i n  a n d  d i s c a r d  p o r t i o n s  o f  t h e  c a t c h  

o f  a n  I R I U  s p e c i e s .  T h e  r e l a t i o n s h i p  

b e t w e e n  t h e  p r o p o s e d  I R I U  p r o g r a m  

a n d  d i r e c t e d  f i s h i n g  c l o s u r e s  i s  

i l l u s t r a t e d  i n  t h e  t w o  f o l l o w i n g  

e x a m p l e s .

Exam ple  I: Simultaneous Com pliance  With 
IR 'IU  and a Directed F ish ing C losure on a 
Catcher Vessel

T a b l e  I p r o v id e s  a n  e x a m p l e  o f  a  c a t c h e r  

v e s s e l  on  a h y p o th e t i c a l  f i s h i n g  t r .p  fo r  

P a c i f i c  c o d  w h i l e  p o l l o c k  i s  c l o s e d  to 

d i r e c t e d  f i s h i n g  In t h i s  e x a m p l e .  I R T U  

r e q u i r e m e n t s  app ty  o n l y  to p c l l c c k  a n d  

P a c i f i c  cod  a s  w o u ld  be th e  c a s e  p r io r  to 

2CG3. T h e  e x a m p le  s h o w s  th e  v e s s e l  o p e r a t o r  

r e t a i n i n g  a l l  P a c i f i c  cod  an d  r e t a i n i n g  p o l l o c k  

u o  t c  th e  2 0  p e rcen t  M P 3  i n  e f f e c t  for 

p o l l o c k .  Catc.n o f  o the r  g r o u r . c f i s n  s p e c i e s  

n e t  g o v e r n e d  by  ih e  I R I U  p r o g r a m  m a y  be 

r e t a i n e d  o r  d i s c a r d e d  s u b je c t  to o th e r  

r e g u l a t i o n s  ar .d the d i s c r e t i o n  o f  :h.e v e s s e l  

o p e ra to r  To  s im p l i f y  th e  e x a m p l e  a l l  r a t o h  

o f  o u te r  g rou . - .c ttsn  s p e c i e s  ; s  s h o w n  a s  

d i s c a r d e d .

T a b l e  1 . — H y p o t h e t i c a l  F i s h i n g  T r i p  f c r  a  C a t c h e r  v e s s e l  F i s h i n g  f o r  P a c i f i c  C o d  V\h i l e  D i r e c t e d  F i s h i n g

f o r  P o l i c c k  i s  C l o s e d  ( C a t c h  a n d  D i s c a r d s  S h o v w  in m t )

Haul No Haul Pacfic cod Policck Clher sce&es
we'gn! Total Ret. Disc. Total Ret. Disc . Total Ret. Disc.

r ... i SO 0 25 0 25 0 00 . 25 0 5 0 20 0 ' 100 0.0 100
Subtotal .............. ...: eoo 25 0 250 00 25 0 5 0 20.0 10.0 0.0 10 0

■3 50 0 4C0 40 0 00 50 50 0 0 ! 5.0 00 5.0
Subtotal ............... 1 1100 55 0 55 0 00 20.0 10.0 20.0 150 0.0 150

3 ........................... 55 0 35 0 35 0 00 1 10 0 10 0 00 10 0 0 0 100
Subtotal ................. 1653 1C0C 1CC 0 00 40 0 20 0 20 0 25 0 00 25 0

a ........ 50 0 45 0 45; o o ! 30 30 00 2.0 00 20
Total 215 0 145 0 145 0 00 43 0 23 0 200 27 0 0.0 27 0

T a b l e  1 s h o w s  t h e  v e s s e l  o p e r a t o r  

• a i n t n g  a n d  d i s c a r d i n g  p o l l o c k  c u r i n g  

a  c o u r s e  o f  t h e  f i s h i n g  t r i p  to r e m a i n  

i n  c o m p l i a r . c e  w i t h  t h e  p r o p o s e d  R 1 U  

p r o g r a m  a n d  t h e  M R B  a m o u n t  i n  e f f e c t

f o r  p o l i c c k .  T h e  d i s p o s i t i o n  o f  p o l l o c k  

i n  e a c h  h a u l  i s  a s  f o l l o w s :

H a u l I. T h i s  h a u l  o f  6 0  m t  c o n t a i n s  

2 5  m t  o f  P a c i f i c  c o d .  2 5  m e  o f  p o l l o c k ,  

a n d  1 0  m t  o f  o t h e r  g r o u n d f i s h  T h e

v e s s e l  o p e r a t o r  r e t a i n s  a l l  2 5  m t  o f  

P a c i f i c  c o d  i n  c o m p l i a n c e  w i t h  I R I U .  a t  

h i s  d i s c r e t i o n  d i s c a r d s  t h e  o t h e r  

g r o u n d f i s h  a n d  r e t a i n s  a n  a m o u n t  o f  

p o l l o c k  e q u a l  to 2 0  p e r c e n t  o f  t h e
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r e t a i n e d  c a t c h  o f  s p e c i e s  o p e n  to  

d i r e c t e d  f i s h i n g ,  o r  5  m t  ( 2 5  m t  o f  

r e t a i n e d  P a c i f i c  c o d  x 0 . 2  = 5  m t ) .

H a u l  2. T h i s  h a u l  o f  5 0  m t  c o n t a i n s  

4 0  m t  s f  P a c i f i c  c o d .  5  m t  o f  p o l l o c k  a n d  

5  m t  c f  e t h e r  g r o u n d f i s h  T h e  v e s s e l  

o p e r a t o r  r e t a i n s  a l l  4 0  m t  o f  P a c i f i c  c o d  

i n  c o m p l i a n c e  w i t h  I R / I U ,  a t  h i s  

d i s c r e t i o n  d i s c a r d s  t h e  5  m t  o f  o t h e r  

g r o u n d f i s h ,  a n d  r e t a i n s  a l l  5  m t  o f  

p o l l o c k .  A t  t h i s  p o i n t ,  t h e  v e s s e l ' s  M R S  

a m o u n t  f o r  p o l l o c k  e q u a l s  13  m t  ( 5 5  m t  

r e t a i n e d  P a c i f i c  c o d  x 0 . 2  = 1 3  m t )  a n d  

t h e  c u m u l a t i v e  r e t a i n e d  c a t c h  o f  p o l l o c k  

e q u a l  1 0  m t .  t h e r e f o r e  a l l  p o l l o c k  f r o m  

t h i s  h a u l  m u s t  b e  r e t a i n e d .

H a u l 3. T h i s  h a u l  o f  5 5  m t  c o n t a i n s  

3 5  m t  c f  P a c i f i c  c o d .  1 0  m t  o f  p o l l o c k  

a n d  1 0  m e  o f  o c h e r  g r o u n d f i s h .  T h e  

v e s s e i  o p e r a t o r  r e t a i n s  a l l  3 5  m t  o f  

P a c i f i c  c o d  i n  c o m p l i a n c e  w i t h  IR / IU ,  a t  

h i s  d i s c r e t i o n  d i s c a r d s  t h e  1 0  m t  o f  

o t h e r  g r o u n d f i s h ,  a n d  r e t a i n s  a l l  1 0  m t  

o f  p o l l o c k .  A t  t h i s  p o i n t ,  t h e  v e s s e l ' s  

M R S  a m o u n t  f o r  p o l l o c k  e q u a l s  2 0  m t

m t )  a n d  t h e  c u m u l a t i v e  r e t a i n e d  c a t c h  o f  

p o l l o c k  e q u a l s  2 0  m t .

H a u l  ■/. T h i s  h a u l  o f  5 0  m t  c o n t a i n s  

4 5  m t  o f  P a c i f i c  c o d .  3  m t  o f  p o l l o c k  a n d  

2  m t  o f  o t h e r  g r o u n d f i s h .  T h e  v e s s e l  

o p e r a t o r  r e t a i n s  a l l  4 5  m t  o f  P a c i f i c  c o d  

i n  c o m p l i a n c e  w i t h  I R I U ' .  a t  h i s  

d i s c r e t i o n  d i s c a r d s  t h e  2  m t  o f  o c h e r  

g r o u n d f i s h  a n d  r e t a i n s  a l l  3  m e  o f  

p o l l o c k .  A t  t h i s  p o i n t ,  d i e  v e s s e l ' s  M R S  

a m o u n t  f o r  p o l l o c k  e q u a l s  2 9  m e  ( 1 4 3  m e  

r e t a i n e d  P a c i f i c  c o d  x Q . 2  = 2 9  m t )  a n d  

t h e  c u m u l a t i v e  r e t a i n e d  c a t c h  o f  p o l l o c k  

e q u a l s  2 3  m t .

A t  t h e  t i m e  o f  d e l i v e r y ,  t h e  v e s s e l ' s  

f i s h  t i c k e t  s h o u l d  s h o w  l a n d e d  w e i g h t s  

o f  1 4 5  m t  f o r  P a c i f i c  c o d  a n d  2 3  m t  f o r  

p o l l o c k  a n d  t h e  p r o c e s s o r  w i l l  r e p o r t  2 0  

m t  o f  p o l l o c k  d i s c a r d s  a n d  2 7  m t  o f  

o t h e r  g r o u n d f i s h  d i s c a r d s  i n  t h e  N’M F S  

d a i l y  c u m u l a t i v e  p r o d u c t i o n  l o g b o o k .  I n  

t h i s  e x a m p l e ,  t h e  d e l i v e r y  w e i g h t  o f  

p o l l o c k  a s  a  p e r c e n t a g e  o f  t h e  d e l i v e r y  

w e i g h t  o f  P a c i f i c  c o d  i s  e q u a l  t o  1 5 . 9  

p e r c e n t ,  w h i c h  i s  l e s s  t h a n  c h e  2 0  

p e r c e n t  M R 3  p e r c e n t a g e  f o r  p o l l o c k .  I n

a d d i t i o n ,  t h e  v e s s e l ' s  l o g b o o k  w i l l  s h o w -  

2 0  m t  o f  p o l l o c k  d i s c a r d s .  N e v e r t h e l e s s ,  

t h e  v e s s e l  w o u l d  b e  i n  c o m p l i a n c e  w i t h  

t h e  p r o p o s e d  I R / I U  r e g u l a t i o n s  b e c a u s e  

r e t e n t i o n  o f  t h e  e x t r a  2 0  m t  o f  p o l l o c k  

f r o m  h a u l  1 w o u l d  h a v e  e x c e e d e d  t h e  

M R B  a m o u n t  f o r  p o l l o c k  a t  t h e  t i m e  t h a t  

h a u l  1 w a s  b r o u g h t  o n  b o a r d .

Exam ple  2: Simultaneous Com pliance  With 
IRj'IU  ar.d a Directed Fish ing  Closure on a 
Ca tch er. Processor

T a b l e s  2  a n d  3 p r o v i d e  a n  e x a m p l e  o f  a 

c a t c h e r / p r o c e s s o r  b e g i n n i n g  a  h y p o th e t i c a l  

r o c k  s o l e  f i s h i n g  t r ip  d u r i n g  w h i  n  s o m e  

s p e c i e s  a r e  op en  to d i r e c t e d  f i s h i n g  a n d  o th e r  

s p e c i e s  a r e  c lo s e d  to d i r e c t e d  f i s h i n g .  In  t h i s  

e x a m p l e .  IR/IU r e q u i r e m e n t s  w c v l d  a p p l y  to 

a l l  f o u r  I R ' IU  s p e c i e s  a s  w o u l d  be  th e  c a se  

a f t e r  2CC3 . A h y p o th e t i c a l  d i s t r i b u t i o n  o f  

c a t c h ,  r e t e n t io n  a n d  d i s c a r d  o f  1 0 0  m t  o f  

g r o u n d f i s h  u n d e r  th e  e x i s t i n g  s t a t u s  q u o  i s  

d i s p l a y e d  o n  T a b l e  2 .  a n d  u n d e r  the  

p r o p o s e d  IR/IU p ro g r am  w i t h  a i l  f o u r  IR/IU  

s p e c i e s  o n  T ab le  3. F i s h e r y  s t a t u s  fo r  a l l  

s p e c i e s  i n  the  c a t c h  i s  i n d i c a t e d  a s  e i th e r  

o p e n ,  c l o s e d ,  or r e t e n t io n  p r o h ib i t e d .t ICO rr . :  r e t a i n e d  P a c i f i c  c o d  x  0 . 2  = 2 0

Tab le 2 . — H ypo th e tic a l D is tr ib u tio n o f a 1 0 0  mt H au l o f G r o u n d f i s h  f o r  a  C a t c h e r / P r o c e s s o r  

Pa rtic ipa ting in th e B S A I  R cck So le F ishe ry . U nde r t h e  S t a t u s  Q u o

R c u r d  w e - g r ;  ca tch  ar .a d i s c a rd Retained products and round-weight equivalents

Soec.es Status of fishery Round wt 
catch

Rour.c wt 
discard Product NMFS 

FRR > | Product wt. j1
Round-wt
equivalent

<ocx so e ............. Coen ...................... 52 3 31 a HAG w/roe................ 0.3 ' 16.3 21 0
Yeilcwf.-. sole ....... Ccen...................... 5.C s 0 HAG eastern cut ...... 0.55 1 1.3 | 2.0
Crier fisrsh ......... ... Cccn...................... “7(x> 4 a HAG eastern cut ...... ! 0 55 1.S5 3 0
Paoric cod ........... Coen ..................... 3 a D Z HAG eastern cut ..... 0 47 1.41 30
S30 efsr ............... Coen ................... 0.1 z z HAG western cut...... 0 53 007 0 1
Crier grcur.cfisr. ... ... Coen ..................... 31 1 • None ....................... * 0 0 ‘ 0 a

S.ctcta l.... 75 2 • .................1 1 5 25 1
Po.icck ................ Closed ................. mt* n-J 4 z HAG eastern cut ...... 0.55 ' 1.12 2.0
G'eerva*: turret Closed ................... 02 *» i HAG eastern cut ...... 0.55 0.07 0 1
-ria -ao/e'e- C csed  ̂— <4 .  «. -AG eastem cut ... C 51 0 11 r\ z.w —
-."OwtOOri ........... C.oseo.............. .-AG eastern cut ..... ......... 00 00
Rocxf.sr ............... P’onipited 05 0 5 None ....................... 1 0.0 : 0.0

S.otctal 

Tctal....

23 3 21.2 2.5

1C 0 .0 53 3 31.7
1 The actual PRR realised by a particular vessel may vary from the NMF5 standard PRR due lo the sire ol fish, lime of year, and  adjustment 

cf prscess.ng eduipm.ent. However, NMFS standard PRRs are aways used when calculating round-weight equivalents for the purpose of deter­
mining MR3 amounts As a result, the round-weight equivalent amount for a particular product may not e q u a l  the a c tu a l  round  w e ig h t  o f  fish 
used to prcduce 'rial product.
J Round-weight equivalent of retained grcuncfish used to calculate MRB amounts for specks dosed to directed fishing.

T a b l e  3 — H y p o t h e t i c a l  D i s t r i b u t i o n  o f  a  1 0 0  m t  H a u l  c f  G r o u n d f i s h  f o r  a  C a t c h e r / P r o c e s s o r  P a r t i c i p a t ­

i n g  i n  t h e  b s a i  r c c k  S o l e  F i s h e r y . VMt h  i r / i u  R e q u i r e m e n t s  f o r  P o l l o c k , P a c i f i c  C o d , R o c k  S o l e  a n d  

Y e l l c v n f i n  s c l e

Rourd weight calch and discard Retained products ar.d round-weight equivalents

Soec.es Status cf fishery Round wt 
catch

Rcund wt 
discard Product NMFS 7 RR i Product wt. Round-wt.i equivalent1

Rocx so e ........... Ccen .................... 52.0 C.O HAG w/rce ........ 03 41.5, 52.0
YeHcwh-n sole ...... Ocen...................... 6 0 00 HAG eastern cut 0 65 3.9 | 6.0
‘her ftarisn . Ccen..................... 7.0 4 0 HAG eastern cut 0 65 1 95 | 3 0
cific ocri Ccen ............... . 80 CO HAG eastern cut 0 47 3.76 ! 8 0
dciefis.n ......... Ocen................._... 0.1 0 0 HAG western cut ....  i 0 68 0.07 0.1
Crier groundfish Ccen..................... 2 1 3 1 None ................. 1

..... 1 ................. 00 I 00
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T a b l e  3 — H y p o t h e t i c a l  D i s t r i b u t i o n  o f  a  1 0 0  m t  h a u l  o f  G r o u n d f i s h  f o r  a  C a t c h e r / P r o c e s s o r  P a r t i c i p a t ­

i n g  i n  t h e  BSAI R o c k  S o l e  F i s h e r y , v m t h  i r / i u  R e q u i r e m e n t s  f o r  P o l l o c k , P a c i f i c  C o d , R o c k  S o l e  a n d  

Y e l l o w f i n  S o l e — Continued

R o u n d  w e i g n i  ca tch  and d i s c a rd R e t a in e d  products  and  round -we igh t  e q u iv a l e n t s

S c e c . e s S t a i u s  of  fishery
R o u n d  wt. 

c a t c h
• R o u n d  wt. 

d i s c a rd
P rodu c t N MFS P R R Produc t  wt. j

Round -w t .  
e q u i v a l e n t '

... • ................................ 75 2 7.1 ................  j 6 9  1 '

P o l l o c k  ............................ 2 0 0 6 . 2  2 HAG e a s t e r n  cu t ........ 0.55 7.73 13 3
G r e e n l a n d  tu roo t  .. . . . .  C l o s e d  .............................. 0 2 C.1 HAG e a s t e r n  cut ......... 0.55 0.07 I 0.1
Atka m a c x e r e l  ........ . . . .  C l o s e d  ............................... 0 7 C 2 HAG e a s t e r n  cut ......... 0 . 6 1 0.31 | 0.5

C lo s e d  ................................ 2.3 2.3 HAG e a s t e r n  cut ......... 0  0  ' 0  0
■ Proh ib i ted  ....................... 0 . 6 0.5 N o n e .....................................

1
0  0  : 0.0♦

... 23 3 5.4
.................................................... ...I 14 4

T o t a l  ............... ....................................... | 1C0.0 16.5 .................................
• 1

B3.5
'  R o u n d - w e i g h t  e q u i v a l e n t  of r e a m e d  groundfi sh  u s e d  to c a l c u l a t e  M R B  a m o u n t s  for s p e c i e s  c lo sed  to directed f ish ing .  
2 P o l i c e *  c a t c h  in e x c e s s  o f  the M R B  amount that m u s t  tie d i s c a r d e d .

I n  T a b l e  3 .  t h e  v e s s e l ’s  h y p o t h e t i c a l  

r e t a i n e d  a n d  d i s c a r d e d  c a t c h  i s  

r e d i s t r i b u t e d  f r o m  T a b l e  2  to  s h e w  that :

1 .  A l l  c a t c h  o f  P a c i f i c  c o d .  v e l l o w f i n  

s o l e ,  a n d  r c c k  s o l e  m u s t  b e  r e t a i n e d  

b e c a u s e  t h e  d i r e c t e d  f i s h e r i e s  f o r  t h e s e  

s p e c i e s  a r e  o p e n .

2 .  C a t c h  o f  g r o u n d f i s h  o p e n  to  

d i r e c t e d  f i s h i n g ,  o t h e r  t h a n  P a c i f i c  c o d .  

v e l l o w f i n  s o l e ,  a n d  r o c k  s o l e ,  m a y  be  

r e t a i n e d  o r  d i s c a r d e d  s u b j e c t  to  o t h e r  

• e g u l a t i o n s .

3 .  W i t h  t h e  e x c e p t i o n  o f  p o l l o c k ,  

c a t c h  c f  g r o u n d f i s h  c l c s e d  to  d i r e c t e d  

f i s h i n g  m a y  b e  r e t a i n e d  u p  to t h e  M R 3  

a m o u n t .

A. C a t c h  o f  p o l l o c k ,  f o r  w h i c h  th e  

d i r e c t e d  f i s h e r y  i s  c l o s e d ,  m u s t  b e  

r e t a i n e d  u p  t o  t h e  M R S  A t  t h a t  p o in t ,  

a l !  a d d i t i o n a l  b y c a t c h  c f  p o l l o c k  m u s t

b*3 rf• $CQr — ̂ — B *2 C 3 'J 5 5 1T.2 v®SS6l ;s 3
c a t c h e r  p r o c e s s o r .  M R S  c a l c u l a t i o n s  a re  

m a d e  u s i n g  r o u n d - w e i g h t  e q u i v a l e n t s  o f  

t h e  v e s s e l  s  r e t a i n e d  p r o d u c t s .  T h e  M R S  

p e r c e n t a g e  f o r  p  ' l l c c k  i s  2 0  p e r c e n t .  In  

T a b l e  3 .  t h e  r o u n d - w e i g h t  e q u i v a l e n t  o f  

r e t a i n e d  c a t c h  c f  s p e c i e s  o p e n  to 

d i r e c t e d  f i s h i n g  i s  6 9 . 1  m t .  T h e r e f o r e ,  a 

r o u n d - w e i g h t  e q u i v a l e n t  o f  p r i m a r y  

p o l l o c k  p r o d u c t s  e q u a l  to  1 3  3  m t  ( 6 9 . 1  

m t  x  0 . 2  = 1 3 . 8  m t )  m u s t  b e  r e t a i n e d  a n d  

d i e  r e m a i n d e r  o f  t h e  c a t c h  ( 2 0  m t  - 1 3 . S  

m t  = 6 . 2  m t ;  m u s t  b e  d i s c a r d e d .

5 .  C a t c h  c f  G r e e n l a n d  t u r b o t  a n d  A t k a  

m a c k e r e l  d o  n e t  e x c e e d  M R S  

p e r c e n t a g e s ,  s o  a i l  o f  t h i s  c a t c h  m a y  be  

r e t a i n e d  o r  d i s c a r d e d  a t  t h e  d i s c r e t i o n  o f  

t h e  o p e r a t o r .  R e t e n t i o n  o f  r c c k f i s h  i s  

p r o h i b i t e d  a n d  a i l  c a t c h  o f  r o c k  f i s h  

m u s t  b e  d i s c a r d e d .

N o t e  t h a t  i n  E x a m p l e  2 . t h e  v e s s e l  i s  

b e g i n n i n g  a  f i s h i n g  t r i p  a n d  r .o o t h e r  

* a t c h  o r  p r o d u c t s  a r e  r e t a i n e d  o n  b o a r d ,  

t h e  v e s s e l  c o n t i n u e s  t h e  f i s h i n g  t r ip ,  

i M R 3  c a l c u l a t i o n s  w o u l d  b e  m a d e  

C a s e d  o n  a i l  r e t a i n e d  c a t c h  d u r i n g  th e  

f i s h i n g  t r i p  a s  s h o w n  i n  E x a m p l e  I .

r a t h e r  t h a n  t h e  r e t a i n e d  c a t c h  f r o m  e a c h  

i n d i v i d u a l  h a u l .

E x a m p l e s  1 a r . d  2  i l l u s t r a t e  s i m p l e  

c a s e s  o f  o n e  s p e c i e s  f o r  w h i c h  t h e  v e s s e l  

o p e r a t o r  m u s t  r e t a i n  a  p o r t i o n  o f  t h e  

c a t c h  to  m e e t  c h e  p r o p o s e d  r e t e n d o n  

s t a n d a r d s  b u t  m u s t  s i m u l t a n e o u s l y  

d i s c a r d  t h e  r e m a i n d e r  t o  c o m p l y  w i t h  a 

p o l l o c k  d i r e c t e d  f i s h i n g  c l o s u r e .  A s  

m o r e  s p e c i e s  a r e  c l o s e d  to  d i r e c t e d  

f i s h i n g ,  o r  p l a c e d  o n  p r o h i b i t e d  s t a t u s ,  

m o n i t o r i n g  t h e  e x a c t  q u a n t i t i e s  o f  e a c h  

b y c a t c h  s p e c i e s  t h a t  m u s t  b e  r e t a i n e d  

a r . d  d i s c a r d e d  w i l l  b e c o m e  m o r e  

c o m p l i c a t e d  f o r  i n d u s t r y ,  o b s e r v e r s ,  a r . d  

e n f o r c e m e n t  o f f i c e r s .

A d d it io n a l  R e te n t io n  R e q u ire m e n ts

B l e e d i n g  C o d e n d s  a n c  S h a k i n g  L o r . g ’ i n e  

G e a r

T h e  m i n i m u m  r e t e n t i o n  r e q u i r e m e n t s  

o u t l i n e d  a b c - e  a p p l y  : c  a l l  f i s h  o f  e a c h  

I R  I U  s p e c i e s  t h a t  a r e  b r o u g h t  o n  b o a r d  

a v e s s e l .  A n y  a c t i v i t y  i n t e n d e d  to  c a u s e  

t h e  d i s c a r d i n g  o f  I R  I U  s p e c i e s  p r i o r  to 

t h e i r  b e i n g  b r o u g h t  o n  b e a r d  a  v e s s e l ,  

s u c h  a s  b l e e d i n g  c o d e n d s  o r  s h a k i n g  

f i s h  o f f  l o n g l i n e s .  w o u l d  b e  p r o h i b i t e d .  

N 'M F S  r e c o g n i z e s  t h a t  s o m e  e s c a p e m e n t  

o f  f i s h  f r o m  f i s h i n g  g e a r  d o e s  o c c u r  i n  

t h e  c o u r s e  o f  f i s h i n g  o p e r a t i o n s .  

T h e r e f o r e ,  i n c i d e n t a l  e s c a p e m e n t  o f  I R /  

IU  s p e c i e s ,  s u c h  a s  f i s h  s q u e e z i n g  

t h r o u g h  m e s h  o r  d r o p p i n g  o f f  l o n g l i n e s ,  

w o u l d  n o t  b e  c o n s i d e r e d  a  v i o l a t i o n  

u n l e s s  t h e  e s c a p e m e n t  i s  i n t e n t i o n a l l y  

c a u s e d  b y  a c t i o n  o f  t h e  v e s s e l  o p e r a t o r  

o r  c r e w .

A t - S e a  D i s c a r d  o f  P r o d u c t s

I n  a d d i t i o n  to  che  r e t e n t i o n  

r e q u i r e m e n t s  o u t l i n e d  a b o v e ,  t h e  

p r o p o s e d  r u l e  w o u l d  p r o h i b i t  t h e  a t - s e a  

d i s c a r d  o f  p r o d u c t s  f r o m  a n y  I R / I U  

s p e c i e s .  T h i s  w o u l d  i n c l u d e  a n y  I R / I U  

p r o d u c t  t h a t  h a s  b e e n  f r o z e n ,  c a n n e d ,  o r  

r e d u c e d  to  m e a l .

D i s c a r d  o f  F i s h  o r  P r o d u c t  T r a n s f e r r e d  

F r o m  O th e r  V e s s e l s

T h e  r e t e n t i o n  r e q u i r e m e n t s  o f  t h i s  

p r o p o s e d  r u l e  w o u l d  a p p l y  to  a l l  I R / I U  

s p e c i e s  b r o u g h t  o n  b o a r d  a  v e s s e l ,  

w h e t h e r  c a u g h t  b y  t h a t  v e s s e l  o r  

t r a n s f e r r e d  f r o m  a n o t h e r  v e s s e l .  D i s c a r d  

o f  IR / IU  s p e c i e s  o r  p r o d u c t s  t h a t  w e r e  

t r a n s f e r r e d  f r o m  a n o t h e r  v e s s e l  w o u l d  

b e  p r o h i b i t e d .

R / IU  S p e c i e s  U s e d  a s  S a i t

I R / IU  s p e c i e s  c o u l d  b e  u s e d  a s  b a i t  

p r o v i d e d  t h e  b a i t  i s  p h y s i c a l l y  a t t a c h e d  

to  a u t h o r i z e d  f i s h i n g  g e a r  w h e n  

d e p l o y e d .  D u m p i n g  I R / I U  s p e c i e s  a s  

l o o s e  b a i t  ( e . g . .  c h u m m i n g )  w o u l d  b e  

p r o h i b i t e d .  M i n i m u m  U t i l i z a t i o n  

R e q u i r e m e n t s

B e g i n n i n g  J a n u a r y  1 .  1 9 9 3 .  a l l  

c a t c h e r  p r o c e s s o r s  a n d  m o t h e r s h i p s  

w o u l d  be  r e q u i r e d  to m a i n t a i n  a 1 5  

p e r c e n t  u t i l i z a t i o n  r a t e  f o r  e a c h  I R / IU  

s p e c i e s .  C a l c u l a t i o n  o f  a  v e s s e l ' s  

u t i l i z a t i o n  r a e  w o u i d  d e p e n d  o n  t h e  

t y p e  o f  v e s s e l  ( c a t c h e r / p r o c e s s o r  o r  

m o t h e r s h i p )  a n d  d i r e c t e d  f i s h i n g  s t a t u s  

o f  t h e  IR / IU  s p e c i e s  i n  q u e s t i o n .  T h e  

m i n i m u m  u t i l i z a t i o n  r e q u i r e m e n t s  b y  

v e s s e l  t y p e  a n d  d i r e c t e d  f i s h i n g  s t a t u s  

a r e  s e t  o u t  i n  t a b l e s  a t  §  6 7 9 . 2 7 ( h )  o f  t h e  

p r o p o s e d  r e g u l a t i o n s  a n d  a r e  

s u m m a r i z e d  b e l o w .

C a t c h e r / P r o c e s s o r s

O n  a c a t c h e r / p r o c e s s o r ,  w h e n  

d i r e c t e d  f i s h i n g  f o r  a n  I R I U  s p e c i e s  i s  

o p e n ,  t h e  t o t a l  w e i g h t  o f  r e t a i n e d  o r  

l a w f u l l y  t r a n s f e r r e d  p r o d u c t s  f r o m  IR / IU  

s p e c i e s  h a r v e s t e d  d u r i n g  a  f i s h i n g  t r i p  

w o u l d  h a v e  to e q u a l  o r  e x c e e d  15  

p e r c e n t  o f  t h e  r o u n d  w e i g h t  c a t c h  o f  

t h a t  s p e c i e s  d u r i n g  t h e  f i s h i n g  t r i p .

W h e n  d i r e c t e d  f i s h i n g  f o r  a n  I R / I U  

s p e c i e s  i s  c l o s e d ,  t h e  w e i g h t  o f  r e t a i n e d  

p r o d u c t s  w o u l d  h a v e  to  e q u a l  o r  e x c e e d  

e i t h e r  1 5 p e r c e n t  o f  t h e  M R B  a m o u n t  i n
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e f f e c t  f o r  c h a t  s p e c i e s  o r  1 5  p e r c e n t  o f  

t h e  r o u n d  w e i g h t  c a t c h  o f  t h a t  s p e c i e s ,  

w h i c h e v e r  i s  l o w e r .  W h e n  r e t e n t i o n  o f  

a n  I R I U  s p e c i e s  i s  p r o h i b i t e d ,  t h e r e  

w o u l d  b e  n o  m i n i m u m  u t i l i z a t i o n  r a t e  

a n d  a n y  r e t e n t i o n  o f  f i s h  o r  p r o d u c t s  

w o u l d  b e  p r o h i b i t e d .

M o t h e r s h i p s

C n  a  m o t h e r s h i p ,  w h e n  d i r e c t e d  

f i s h i n g  f o r  a n  I R / I L '  s p e c i e s  i s  o p e n ,  t h e  

t o t a l  w e i g h t  o f  r e t a i n e d  o r  l a w f u l l y  

t r a n s f e r r e d  p r o d u c t s  f r o m  a n  I R ' I U  

s p e c i e s  r e c e i v e d  d u r i n g  a r e p o r t i n g  

w e e k  m u s t  e q u a l  o r  e x c e e d  1 5  p e r c e n t  

o f  t h e  r o u n d  w e i g h t  o f  t h a t  s p e c i e s  

r e c e i v e d  d u r i n g  t h e  s a m e  r e p o r t i n g  

w e e k .  W h e n  d i r e c t e d  f i s h i n g  f o r  a n  IR /  

I U  s p e c i e s  i s  c l o s e d ,  t h e  w e i g h t  o f  

r e t a i n e d  p r o d u c t s  w o u l d  h a v e  to  e q u a l  

o r  e x c e e d  1 5  p e r c e n t  o f  t h e  M R B  

a m o u n t  i n  e f f e c t  f o r  t h a t  s p e c i e s  o r  1 5  

p e r c e n t  o f  t h e  r o u n d  w e i g h t  c a t c h  o f  

t h a t  s p e c i e s ,  w h i c h e v e r  i s  l o w e r .  W h e n  

r e t e n t i o n  o f  a n  I R ' I U  s p e c i e s  i s  

p r o h i b i t e d ,  t h e r e  w o u l d  b e  n o  m i n i m u m  

u t i l i z a t i o n  r a t e  a n d  a n y  r e t e n t i o n  o f  f i s h  

o r  p r o d u c t s  w o u l d  b e  p r o h i b i t e d .

S i m u l t a n e o u s  C o m p l i a n c e  W i t h  

R e t e n t i o n  a n d  U t i l i z a t i o n

A  v e s s e l  o p e r a t o r  m u s t  

s i m u l t a n e o u s l y  m e e t  b o t h  t h e  m i n i m u m  

s t e n t i o n  s t a n d a r d  a n d  t h e  m i n i m u m  

u t i l i z a t i o n  s t a n d a r d  to  b e  i n  c o m p l i a n c e  

w i t h  t h e  p r o p o s e d  I R ' I U  p r o g r a m .  

C o m p l i a n c e  w i t h  e i t h e r  s t a n d a r d  i n  t h e  

a b s e n c e  o f  t h e  o t h e r  w o u l d  be  

c o n s i d e r e d  a  v i o l a t i o n .

R e c o r d k e e p i n g  R e q u i r e m e n t

T h i s  p r o p o s e d  r u l e  i n c l u d e s  c h a n g e s  

:o  e x i s t i n g  r e c o r d k e e p i n g  r e q u i r e m e n t s  

to  a i d  t h e  m o n i t o r i n g  a n d  e n f o r c e m e n t  

o f  : r . e  I R  I U  p r o g r a m .  B e g i n n i n g  J a n u a r y  

I ,  1 3 9 8 .  a l l  c a t c h e r  v e s s e l s  a n d  c a t c h e r /  

p r o c e s s o r s  t h a t  a r e  c u r r e n t l y  r e q u i r e d  to 

m a i n t a i n  N M F S  I c g b c c k s  w o u l d  b e  

r e q u i r e d  t o  l o g  t h e  r o u n d  w e i g h t  c a t c h  

o f  p o l l o c k  a n d  P a c i f i c  c o d  i n  t h e  N M F S  

c a t c h e r  v e s s e l  d a i l y  f i s h i n g  l o g b o o k  

( D F L )  o r  c a t c h e r / p r o c e s s o r  D C P L  o n  a 

h a u l - b y - h a u l  o r  s e t - b y - s e t  b a s i s .  

M o t h e r s h i p s  w o u l d  b e  r e q u i r e d  t o  l o g  

t h e  r e c e i p t  r o u n d  w e i g h t  o f  p o l l o c k  a n d  

P a c i f i c  c o d  i n  t h e  m o t h e r s h i p  D C P L  o n  

a  d e ! i v e r y - b v - d e l i v e r y  b a s i s .  B e g i n n i n g  

J a n u a r y  1 . 2 C 0 3 .  t h i s  r e q u i r e m e n t  w o u l d  

e x t e n d  t o  r o c k  s o l e  a n d  v e l l o w f i n  s o l e .  

T h e s e  c h a n g e s  a r e  n e c e s s a r y  to p r o v i d e  

v e s s e l  o p e r a t o r s  a n d  e n f o r c e m e n t  a g e n t s  

w i t h  r o u n d  w e i g h t  i n f o r m a t i o n  f o r  e a c h  

;?„ I U  s p e c i e s  i n  o r d e r  to m o n i t o r  

c o m p l i a n c e  w i t h  t h e  I R  IU  p r o g r a m .

' c h n ic a l  C h a n g e s  to E x is t in g  
g u la c io n s

T h e  d e f i n i t i o n  o f  " r o u n d  w e i g h t  o r  

r o u n d - w e i g h t  e q u i v a l e n t "  a t  § 6 7 9 . 2

w o u l d  b e  c h a n g e d  b y  r e s t r i c t i n g  t h e  

d e f i n i t i o n  to " r o u n d - w e i g h t  

e q u i v a l e n t " .  T h e  t e r m  " r o u n d  w e i g h t "  

i s  a l r e a d y  d e f i n e d  b y  N M F S  i n  

r e g u l a t i o n s  a p p e a r i n g  a t  5 0  C F R  p a r t  

6 0 0 .  I n  a d d i t i o n ,  r e g u l a t i o n s  a t  

§ 6 7 9 . 5 0 ( c ) ( i ) .  w h i c h  s p e c i f y  o b s e r v e r  

c o v e r a g e  r e q u i r e m e n t s  f o r  m o t h e r s h i p s  

b a s e d  o n  “ r o u n d  w e i g h t  o r  r o u n d -  

w e i g h t  e q u i v a l e n t "  o f  g r o u n d f i s h  

p r o c e s s e d ,  w o u l d  b e  r e v i s e d  b y  

r e m o v i n g  t h e  t e r m  " r o u n d  w e i g h t . "  

O b s e r v e r  c o v e r a g e  r e q u i r e m e n t s  f o r  

m o t h e r s h i p s  d u r i n g  a  c a l e n d a r  m o n t h  

w o u l d  t h e r e f o r e  b e  b a s e d  o n l y  o n  t h e  

r o u n d - w e i g h t  e q u i v a l e n t  o f  g r o u n d f i s h  

p r o c e s s e d .  T h i s  c h a n g e  i s  n e c e s s a r y  

b e c a u s e  t h e  t e r m s  " r o u n d  w e i g h t "  a n d  

" r o u n d - w e i g h t  e q u i v a l e n t "  w o u l d  r .o  

l o n g e r  b e  s y n o n y m o u s  u n d e r  t h e  

p r o p o s e d  r u l e .

C l a s s i f i c a t i o n

A t  t h i s  t i m e .  N M F S  h a s  n o t  

d e t e r m i n e d  t h a t  A m e n d m e n t  4 9  i s  

c o n s i s t e n t  w i t h  c h e  n a t i o n a l  s t a n d a r d s ,  

o t h e r  p r o v i s i o n s  o f  t h e  M a g n u s o n -  

S t e v e n s  A c t .  a n d  o t h e r  a p p l i c a b l e  l a w s .  

N M F S .  i n  m a k i n g  t h a t  d e t e r m i n a t i o n ,  

w i l l  t a k e  i n t o  a c c o u n t  t h e  d a t a ,  v i e w s ,  

a n d  c o m m e n t s  r e c e i v e d  d u r i n g  t h e  

c o m m e n t  o e r i c d .  w h i c h  e n d s  A u g u s t  4 .  

1 9 9 7 .

T h i s  p r o p o s e d  r u l e  c o n t a i n s  a  r e v i s e d  

c o i l e c t i o n - o f - i n f o r m a t i o n  r e q u i r e m e n t  

s u b j e c t  to  t h e  P a p e r w o r k  R e d u c t i o n  A c t  

( ? R A ) .  T h i s c o l l e c t i o n - o f - i n f o r m a t i o n  

r e q u i r e m e n t  h a s  b e e n  s u b m i t t e d  to  O M B  

fo r  a p p r o v a l .  T h e  c a t c h e r  v e s s e l  D F L .  

c a t c h e r / p r o c e s s c r  D C P L  a n d  m o t h e r s h i p  

D C P L  v v o u ld  b e  r e v i s e d  to  r e q u i r e  t h a t  

v e s s e i  o p e r a t o r s  l o g  t h e  r o u n d  w e i g h t  o f  

e a c h  I R I U  s p e c i e s  or. a h a u l - b y - h a u l  

b a s i s  f o r  c a t c h e r  v e s s e l s  a r c  c a t c h e r /  

p r o c e s s o r s  a n d  a  d e i i v e r y - b y - d e l i v e r y  

b a s i s  f o r  m o t h e r s h i p s .  T h e  e s t i m a t e d  

c u r r e n t  a n d  n e w  p u b l i c  r e p o r t i n g  

b u r d e n s  f o r  t h e s e  c o l l e c t i o n s  o f  

i n f o r m a t i o n  a r e  a s  f o l l o w s :  F o r  c a t c h e r  

v e s s e l s  u s i n g  f i x e d  g e a r ,  t h e  e s t i m a t e d  

b u r d e n  w o u l d  i n c r e a s e  f r o m  2 0  m i n u t e s  

to  2 3  m i n u t e s :  fo r  c a t c h e r  v e s s e l s  u s i n g  

t r a w l  g e a r ,  t h e  e s t i m a t e d  b u r d e n  w o u l d  

i n c r e a s e  f r o m  1 7  m i n u t e s  to  2 2  m i n u t e s :  

f o r  c a t c h e r / p r o c e s s o r s  u s i n g  f i x e d  g e a r ,  

t h e  e s t i m a t e d  b u r d e n  w o u l d  i n c r e a s e  

f r o m  3 2  m i n u t e s  to  3 5  m i n u t e s :  f o r  

c a t c h e r / p r o c e s s o r s  u s i n g  t r a w l  g e a r ,  t h e  

e s t i m a t e d  b u r d e n  v v o u l d  i n c r e a s e  f r o m  

2 9  m i n u t e s  to 3 4  m i n u t e s :  f o r  

m o t h e r s h i p s ,  t h e  e s t i m a t e d  b u r d e n  

w o u l d  i n c r e a s e  f r o m  2 S  to  3 3  m i n u t e s .  

S e n d  c o m m e n t s  r e g a r d i n g  r e p o r t i n g  

b u r d e n  e s t i m a t e s  o r  a n y  o t h e r  a s p e c t  o f  

t h e  d a t a  r e q u i r e m e n t s ,  i n c l u d i n g  

s u g g e s t i o n s  f o r  r e d u c i n g  t h e  b u r d e n s  to  

N M F S  a n d  O M B  ( s e e  A D O R E SS E S ) .

P u b l ic  com m en t is  soug h t re g a rd in g ’. 
W h e t h e r  t h i s  p r o p o s e d  c o l l e c t i o n  o f

i n f o r m a t i o n  i s  n e c e s s a r y  f o r  t h e  p r o p e i  

p e r f o r m a n c e  o f  t h e  f u n c t i o n s  o f  t h e  

a g e n c y ,  i n c l u d i n g  w h e t h e r  t h e  

i n f o r m a t i o n  h a s  p r a c t i c a l  u t i l i t y :  t h e  

a c c u r a c y  o f  t h e  b u r d e n  e s t i m a t e ;  w a y s  to  

e n h a n c e  t h e  q u a l i t y ,  u t i l i t y ,  a n d  c l a r i t y  

o f  t h e  i n f o r m a t i o n  to  b e  c o l l e c t e d :  a n d "  

w a y s  to  m i n i m i z e  t h e  b u r d e n  o f  d i e  

c o l l e c t i o n  o f  i n f o r m a t i o n ,  i n c l u d i n g  

t h r o u g h  t h e  u s e  o f  a u t o m a t e d  c o l l e c t i o n  

t e c h n i q u e s  o r  o t h e r  f o r m s  o f  i n f o r m a t i o n  

t e c h n o l o g y .

N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  

o f  t h e  l a w .  n o  p e r s o n  i s  r e q u i r e d  to  

r e s p o n d  to .  n o r  s h a l l  a n y  p e r s o n  b e  

s u b j e c t  t o  a  p e n a l t y  f o r  f a i l u r e  t o  c o m p l y  

w i t h ,  a  c o l l e c t i o n - o f - i n f o r m a t i o n  s u b j e c t  

t o  t h e  r e q u i r e m e n t s  o f  t h e  P R A .  u n l e s s  

t h a t  c o l l e c t i o n - o f - i n f o r m a t i o n  d i s p l a y s  a  

c u r r e n t l y  v a l i d  O M B  c o n t r o l  n u m b e r .

A n  R l R  w a s  p r e p a r e d  f o r  t h i s  

p r o p o s e d  r u l e  t h a t  d e s c r i b e s  t h e  

m a n a g e m e n t  b a c k g r o u n d ,  t h e  p u r p o s e  

a n d  n e e d  f o r  a c t i o n ,  t h e  m a n a g e m e n t  

a c t i o n  a l t e r n a t i v e s ,  a n d  t h e  s o c i a l  

i n . p a c t s  o f  d i e  a l t e m a d v e s .  T h e  R I R  a l s o  

e s t i m a t e s  t h e  t o t a l  n u m b e r  o f  s m a l l  

e n t i t i e s  a f f e c t e d  b y  t h i s  a c t i o n  a n d  

a n a l y z e s  t h e  e c o n o m i c  i m p a c t  o n  t h o s e  

s m a l l  e n t i t i e s .

A n  I R F A  w a s  p r e p a r e d  a s  p a n  u f  t h e  

R I R ,  w h i c h  d e s c r i b e s  t h e  i m p a c t  t h i s  

p r o p o s e d  r u l e  w o u l d  h a v e  o n  s m a l l  

e n t i t i e s ,  i f  a d o p t e d .  T h e  a n a l y s i s  

e x a m i n e s  d i e  e c o n o m i c  e f f e c t s  o f  t h i s  

p r o p o s e d  r u l e  b y  f i s h e r y  a n d  g e a r  t y p e  

a n d  m a k e s  t h e  f o l l o w i n g  c o n c l u s i o n s :

( 1 )  T h e  e c o n o m i c  e f f e c t s  o f  t h e  p r o p o s e d  

r u l e  o n  v e s s e l s  u s i n g  l o n g l i n e .  j i g .  a n d  

p o t  g e a r  v v o u l d  n o t  b e  s i g n i f i c a n t :  ( 2 )  t h e  

e c o n o m i c  e f f e c t s  o f  t h e  p r o p o s e d  r u l e  o n  

t r a w l  c a t c h e r  v e s s e l s  a n d  s h o r e - b a s e d  

p r o c e s s o r s  w o u l d  n o :  b e  s i g n i f i c a n t :  a n d  

( 3 )  t h e  e c o n o m i c  e f f e c t s  o f  t h e  p r o p o s e d  

r u l e  o n  t r a w l  c a t c h e r / p r o c e s s o r  

o p e r a t i o n s  m a y  o r  m a y  n o t  b e  

s i g n i f i c a n t  d e p e n d i n g  u p o n  t h e  f i s h e r y  

a s  w e l l  a s  t h e  s i z e  a n d  p r o c e s s i n g  

c a p a c i t y  o f  t h e  v e s s e l  i n  q u e s t i o n .

U n d e r  t h e  c a t e g o r y  o f  t r a w l  c a t c h e r /  

p r o c e s s o r s ,  t h e  e c o n o m i c  e f f e c t s  o n  

v e s s e l s  p a r t i c i p a t i n g  i n  t h e  p o l l o c k ,  

s a b l e f i s h .  G r e e n l a n d  t u r b o t ,  r o c k f i s h .  

a n d  A t k a  m a c k e r e l  f i s h e r i e s  w o u l d  n o t  

b e  s i g n i f i c a n t .  H o w e v e r ,  t h e  e c o n o m i c  

e f f e c t s  o n  v e s s e l s  p a r t i c i p a t i n g  i n  d i e  

P a c i f i c  c o d .  r o c k  s o l e ,  y e l l o w f i n  s o l e ,  

f i a t h e a d  s o l e  a n d  " o t h e r ” f l a t f i s h  f i s h e r y  

v v o u l d  b e  s i g n i f i c a n t .  T h i s  i s  b e c a u s e  t h e  

b y c a t c h  o f  [ R / I U  s p e c i e s  i n  t h e s e  

f i s h e r i e s  i s  s u b s t a n t i a l .  T h e  q u a n d t y  o f  

a d d i t i o n a l  r e t a i n e d  c a t c h  t h a t  o p e ~ u o r s  

i n  t h e s e  f i s h e r i e s  w o u l d  b e  r e q u i r e d  to 

h a n d l e  u n d e r  t h e  p r o p o s e d  r u l e  v v o u l d  

i m p o s e  s i g n i f i c a n t  o p e r a t i o n a l  c o s t s  o n  

t h e s e  f i s h e r i e s ,  t a k e n  a s  a  w h o l e .  T h i s  i s  

e s p e c i a l l y  t r u e  f o r  p r o d u c t s  f o r  w h i c h  

m a r k e t s  a r e  l i m i t e d  o r  u n d e v e l o p e d  

( e . g  . s m a l l  P a c i f i c  c o d .  m a l e  r c c k  s o l e .
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a n d  h e a d - a n d - g u t  ( H & G )  p o l l o c k ) .  

C u r r e n t  p r i c e s  f o r  t h e s e  p r o d u c t s  m a y  b< 

i n s u f f i c i e n t  t o  c o v e r  t h e  c o s t s  o f  t h e i r  

p r o d u c t i o n .

i n  g e n e r a l ,  t h e  i m p a c t s  o n  a n y  

i n d i v i d u a l  f a c t o r y  t r a w l e r  o p e r a t i o n  

w o u l d  v a r y  i n v e r s e l y  w i t h  t h e  s i z e  a r id  

c o n f i g u r a t i o n  o f  t h e  v e s s e l ,  h o l d  

c a p a c i t y ,  p r o c e s s i n g  c a p a b i l i t y ,  m a r k e t s  

a n d  m a r k e t  a c c e s s ,  a s  w e l l  a s  t h e  

s p e c i f i c  c o m p o s i t i o n  a n d  s h a r e  o f  t h e  

t o t a l  c a t c h  o f  t h e  f o u r  IR .T L '  s p e c i e s .  T h e  

b u r d e n  w o u l d  t e n d  to  f a l l  m o s t  h e a v i l y  

u p o n  t h e  s m a l l e s t ,  l e a s t  d i v e r s i f i e d  

o p e r a t i o n s  a m o n g  t h e  c u r r e n t  f l e e t .  I n  

a d d i t i o n ,  o n e  g r o u n d f i s h  v e s s e l  

m o r a t o r i u m ,  p r o p o s e d  l i c e n s e  l i m i t a t i o n  

p r o g r a m ,  a n d  L ' . S .  C o a s t  G u a r d  l o a d - l i n e  

r e q u i r e m e n t s  s e v e r e l y  l i m i t  

r e c o n s t r u c t i o n  t o  i n c r e a s e  v e s s e l  s i z e  

a r . d / o r  p r o c e s s i n g  c a p a c i t y .  T h e s e  

r e s t r i c t i o n s  a r e  e x p e c t e d  to  f u r t h e r  l i m i t  

t h e  a b i l i t y  o f  s m a l l e r  c a t c h e r / p r o c e s s o r s  

to a d a g e  t o  t h e  p r o p o s e d  I R / I U  p r o r - a m .

N ' M r S  c a t a  i n d i c a t e  t h a t  i n  1 3 9 5T  4 4  

a t - s e a  p r o c e s s o r s  p a r t i c i p a t e d  i n  t h e  

3 S A I  P a c i f i c  c o d  t r a w l  f i s h e r y  (4 

m o t h e r s h i p s  a n d  4 0  c a t c h e r / p r o c e s s o r s ) ;  

3 3  a t - s e a  p r o c e s s o r s  p a r t i c i p a t e d  i n  t h e  

3 S A I  r o c k  s o l e  f i s h e r y  ( 2  m o t h e r s h i p s  

a r . d  3 6  c 3 : r h e r . ' p r o c e s s o r s ) :  4 8  a t - s e a  

p r o c e s s o r s  p a r t i c i p a t e d  i n  t h e  B S A I  

v e l l o w f i n  s o l e  f i s h e r y  ( 4  m o t h e r s h i p s  

r .d  4 4  c a t c h e r  p r o c e s s o r s ) ;  1 9  c a t c h e r /  

p r o c e s s o r s  p a r t i c i p a t e d  i n  t h e  f l a t h e a d  

s o l e  f i s h e r y :  a n d  2 3  a t - s e a  p r o c e s s o r s  

p a r t i c i p a t e d  i r .  t h e  " e t h e r "  f l a t f i s h  

f t s n e r y  t l  m o t h e r s h i p  a n d  2 2  c a t c h e r . ’ 

p r o c e s s o r s .

. h e  I R F A  f u r t h e r  c o n c l u d e s  t h a t  

c a t c h e r ' p r c c e s s c r s  p a r t i c i p a t i n g  i n  t h e  

P a c i f i c  c o c  f i s h e r y  w i t h  t h e  c a p a b i l i t y  to 

f i l l e t  p r o d u c t  w o u l d  r a c e  r . c  s i g n i f i c a n t  

c . r o e r .  : r .  c o m p l y i n g  w i t h  i h e  p r o p o s e d  

I P .  I  i f  p r o g r a m .  C a t c h e r - p r o c e s s o r s  m  

t h e  P a c i f i c  c o d  f i s h e r y  t h a t  a r e  l i m i t e d  

to  H i G  p r o d u c t  w o u l d  b e  s i g n i f i c a n t l y  

d i s a d v a n t a g e d  b e c a u s e  v i a b i e  m a r k e t s  

f o r  H i G  p o l l o c k  d o  n o t  e x i s t .  F o r  t h i s  

r e a s o n ,  c a t c h e r - p r o c e s s o r s  l i m i t e d  to 

H i G  p r o d u c t  w o u l d  b e  s i g n i f i c a n t l y  

d i s a d v a n t a g e d  m  e v e r y  f i s h e r y  w h e r e  

s u b s t a n t i a l  q u a n t i t i e s  o f  p o l l o c k  b y c a t c h  

o c c u r s .

T h e  p h y s i c a l  l i m i t a t i o n s  o f  t h e  

c u r r e n t  f l e e t  o f  c a t c h e r -  p r o c e s s o r s  t h a t  

o p e r a t e  i n  t h e  r o c k  s a l e ,  y e l l o w f i n  s o l e ,  

f l a t h e a d  s o l e ,  a n d  “ o t h e r "  f l a t f i s h  

f i s h e r i e s  c o u l d  m a k e  a d a p t a t i o n  to . a n d  

c o m p l i a n c e  w i t h ,  t h e  p r o p o s e d  IR / IU  

p r o g r a m  e f f e c t i v e l y  i m p o s s i b l e .  T h e  

r e s u l t  m a y  b e  t h a t  a d o p t i o n  o f  t h e  

p r o p o s e d  r u l e  w o u l d  c r e a t e  s u c h  a n  

o p e r a t i o n a l  o a r r . e r  t h a t  t h e  r c c k  s o l e  

‘ - s h e r y  w o u l d  b e  d i s c o n t i n u e d ,  o r  

e r r . a t i v e l v  t h e  s m a l l - v e s s e l  f l e e t ,

. i t c h  c u r r e n t l y  c o m p r i s e s  t h i s  f i s h i n g  

f l e e t ,  m i g h t  b e  d i s p l a c e d  b y  l a r g e r  a n d  

m o r e  o p e r a t i o n a l l y  d i v e r s i f i e d  f l e e t s  o f

v e s s e l s ,  ( e . g . .  l a r g e r  c a t c h e r / p r o c e s s o r s  

t a n d  m o t h e r s h i p s ) .

T h e  n o  a c t i o n  a l t e r n a t i v e  w a s  r e j e c t e d  

b e c a u s e ,  u n d e r  a c o n t i n u a t i o n  o f  t h e  

c u r r e n t  r e g u l a t i o n s ,  u n d e r u t i l i z e d  

g r o u n d f i s h  c a t c h e s  w o u l d  r e s u l t  i n  a n  

u n a c c e p t a b l y  h i g h  l e v e l  o f  d i s c a r d s .

T h e  o p t i o n  o f  r e q u i r i n g  r e t e n t i o n  o f  

r o c k  s o l e  a n d  y e l l o w - f i s h  s o l e  to  b e  

p h a s e d - i n  b e g i n n i n g  w i t h  t h e  f i r s t  y e a r  

o f  t h e  p r o g r a m  w  a s  r e j e c t e d  i n  f a v o r  o f  

p o s t p o n i n g  r e t e n t i o n  r e q u i r e m e n t s  f o r  

t h e s e  s p e c i e s  f o r  5  y e a r s  t o  p r o v i d e  t h e  

o p p o r t u n i t y  f o r  t h e s e  f i s h e r i e s  t o  a d a p t  

a n d  a t t e m p t  t o  c o m e  i n t o  c o m p l i a n c e  

w i t h  t h e  p r o p o s e d  p r o g r a m .

T h e  u t i l i z a t i o n  o p d o n s  r e q u i r i n g  a l l  

r e t a i n e d  c a c c h e s  o f  t h e  f o u r  s p e c i e s  to  b e  

p r o c e s s e d  f o r  d i r e c t  h u m a n  

c o n s u m p t i o n  a n d  l i m i t i n g  t h e  

p r o d u c t i o n  o f  f i s h  m e a l  f r o m  t h e  f o u r  

s p e c i e s  w e r e  r e j e c t e d  a s  t o o  r e s t r i c t i v e .

T h e  R F A  r e q u i r e s  t h a t  t h e  I R F A  

d e s c r i b e  s i g n i f i c a n t  a l t e r n a t i v e s  t o  t h e  

p r o p o s e d  r u l e  t h a t  a c c o m p l i s h  t h e  

s t a t e d  o b j e c t i v e s  c f  t h e  a p p l i c a b l e  

s t a t u t e s  a n d  t h a t  m i n i m i z e  a n y  

s i g n i f i c a n t  i m p a c t  o n  s m a l l  e n t i t i e s .  

C o n s i s t e n t  w i t h  t h e  s t a t e d  s t a t u t o r y  

o b j e c t i v e s ,  t h e  I R F A  m u s t  d i s c u s s  

s i g n i f i c a n t  a l t e r n a t i v e s  t o  t h e  p r o p o s e d  

r u l e  s u c h  a s  ( 1 )  e s t a b l i s h i n g  d i f f e r e n t  

r e p o r t i n g  r e q u i r e m e n t s  f o r  s m a l l  e n t i t i e s  

t h a t  t a k e  i n t o  a c c o u n t  t h e  r e s o u r c e s  

a v a i l a b l e  to  s m a l l  e n t i t i e s ;  ( 2 )  

c o n s o l i d a t i o n  o r  s i m p l i f i c a t i o n  o f  

r e p o r t i n g  r e q u i r e m e n t s :  ( 3 )  t h e  u s e  o f  

p e r f o r m a n c e  r a t h e r  m a n  d e s i g n  

s t a n d a r d s  a n d  14; a l l o w i n g  e x e m p t i o n s  

f r o m  c o v e r a g e  f o r  s m a l l  e n t i t i e s .  T h e  

e c o n o m i c  i m p a c t s  i m p o s e d  b y  t h i s  r u l e  

w o u l d  n o t  b e  a l l e v i a t e d  b y  m o d i f y i n g  

r e p o r t i n g  r e q u i r e m e n t s  f o r  s m a l l  

e n t i t i e s .  W h e r e  r e l e v a n t ,  t h i s  p r o p o s e d  

r u l e  e m p l o y s  p e r f o r m a n c e  s t a n d a r d s  

r a t h e r  t h a n  d e s i g n  s t a n d a r d s  a n d  a l l o w s  

m a x i m u m  f l e x i b i l i t y  i n  m e e t i n g  i t s  

r e q u i r e m e n t s  T h e  C o u n c i l  a l s o  

c o n s i d e r e d  a n d  r e j e c t e d  t h e  f o l l o w i n g  

a l t e r n a t i v e s  t h a t  m i g h t  h a v e  m i t i g a t e d  

i m p a c t s  o n  s m a l l  b u s i n e s s e s .  ( 1 )  A n  

a l t e r n a t i v e  t h a t  w o u l d  h a v e  a l l o w e d  

e x e m p t i o n s  o r  m o d i f i e d  p h a s e - i n  

p e r i o d s  b a s e d  o n  v e s s e l  s i z e ,  w a s  

r e j e c t e d  b e c a u s e  i t  w o u l d  h a v e  d i l u t e d  

t h e  r e d u c t i o n s  i n  b y c a t c h  a n d  d i s c a r d s  

a n d  w o u l d  h a v e  p r o v i d e d  a n  u n f a i r  

c o m p e t i t i v e  a d v a n t a g e  t o  a  c e r t a i n  

s e c t o r  o f  t h e  i n d u s t r y .  ( 2 )  A  " h a r v e s t  

p r i o r i t y  p r o g r a m "  t h a t  w o u l d  h a v e  

r e w  a r d e d  v e s s e l s  d e m o n s t r a t i n g  l o w  

b y c a t c h  r a t e s  w a s  r e j e c t e d  b e c a u s e  it  

w o u l d  n o t  r e d u c e  d i s c a r d  r a t e s  

e x p e d i t i o u s l y  e n o u g h  ( 3 )  A  v o l u n t a r y  

b y c a t c h  a n d  d i s c a r d  r e d u c t i o n  p r o g r a m  

w a s  r e j e c t e d  b e c a u s e  i t  w o u l d  n o t  h a v e  

m e t  s t a t u t o r y  r e q u i r e m e n t s  o f  t h e  

M a g n u s o n - S t e v e n s  A c t

T h i s  p r o p o s e d  r u l e  h a s  b e e n  

d e t e r m i n e d  to  b e  n o t  s i g n i f i c a n t  f o r  t h e  

p u r p o s e s  o f  E .O .  1 2 8 6 6 .

T h e  A d m i n i s t r a t o r .  A l a s k a  R e g i o n .  

N M F S  d e t e r m i n e d  t h a t  f i s h i n g  a c t i v i t i e s  

c o n d u c t e d  u n d e r  t h i s  r u l e  w o u l d  n o t  

a f f e c t  e n d a n g e r e d  a n d  t h r e a t e n e d  

s p e c i e s  l i s t e d  o r  c r i t i c a l  h a b i t a t  

d e s i g n a t e d  p u r s u a n t  to  t h e  E n d a n g e r e d  

S p e c i e s  A c t  i n  a n y  m a n n e r  n o t  

c o n s i d e r e d  i n  p r i o r  c o n s u l t a t i o n s  o n  t h e  

g r o u n d f i s h  f i s h e r i e s  o f  t h e  B S A I .

L i s t  o f  S u b j e c t s  i n  5 0  C F R  P a n  6 7 9

F i s h e r i e s .  R e p o r t i n g  a n d  

r e c o r d k e e p i n g  r e q u i r e m e n t s .

Dated: Ju n e  19. 1997.
R o l l a / id  A. S c h m i t t e n .

Assistant Adm in istrator h r  Fisheries. 
Sa tiona l Marine Fisheries Service.

F o r  t h e  r e a s o n s  s e t  o u t  i n  t h e  

p r e a m b l e .  5 0  C F R  p a r t  6 7 9  i s  p r o p o s e d  

to  b e  a m e n d e d  a s  f o l l o w s :

PART 6 7 9 — FISHERIES OF THE 
EXCLUSIVE ECONOMIC ZONE OFF 
ALASKA

1. T h e  a u t h o r i t y  c i t a t i o n  f o r  5 0  C F R  

p a n  6 7 9  c o n t i n u e s  to  r e a d  a s  f o l l o w s :

Authority: 16 U.S C. 773 et scq. 1801 et 
seq . a n d  3631 er scq.

2 .  I n  §  6 7 9 . 2 .  t h e  d e f i n i t i o n s  o f  " I R /

I U "  a n d  " I R / I U  s p e c i e s "  a r e  a d d e d  i n  

a l p h a b e t i c a l  o r d e r  a n d  t h e  h e a d i n g  a n d  

t h e  d e f i n i t i o n  o f  " r o u n d  w e i g h t  o r  

r o u n d - w e i g h t  e q u i v a l e n t "  a r e  r e v i s e d  to 

r e a d  a s  f o l l o w s ;

§579.2 Definitions.
• 0 • ■ *

JR. f U  m e a n s  t h e  i m p r o v e d  r e t e n t i o n -  

i m p r o v e d  u t i l i z a t i o n  p r o g r a m  s e t  o u t  a t  

3  6 7 9 . 2 7

I R 'I U  spec ie s  m e a n s  a n y  g r o u n d f i s h  

s p e c i e s  t h a t  i s  r e g u l a t e d  b y  a  r e t e n t i o n  

o r  u t i l i z a t i o n  r e q u i r e m e n t  s e t  o u t  a t  

§ 6 7 9 . 2 7 .
• • ■ • •

Round-w e igh t e q u iv a le n t  m e a n s  t h e  

w e i g h t  o f  g r o u n d f i s h  c a l c u l a t e d  b y  

d i v i d i n g  t h e  w e i g h t  o f  t h e  p r i m a r y  

p r o d u c t  m a d e  f r o m  t h a t  g r o u n d f i s h  b y  

t h e  P R R  f o r  t h a t  p r i m a r y  p r o d u c t  a s  

l i s t e d  i n  T a b l e  3  o f  t h i s  p a n ,  o r ,  i f  n o t  

l i s t e d ,  t h e  w e i g h t  o f  g r o u n d f i s h  

c a l c u l a t e d  b y  d i v i d i n g  t h e  w e i g h t  o f  a 

p r i m a r y  p r o d u c t  b y  t h e  s t a n d a r d  P R R  a s  

d e t e r m i n e d  u s i n g  t h e  b e s t  a v a i l a b l e  

e v i d e n c e  o n  a  c a s e - b v - c a s e  b a s i s .

3  I n  § 6 7 9  5 .  p a r a g r a p h s  ( c ) ( 3 ) ( i i ) ( G )  

a n d  ( e ) ( 2 ) ( i i ) (T7) a r e  a d d e d  to  r e a d  a s  

f o l l o w s ;

§679.5 Recordkeeping and reporting.
4 • t  • t

( c )  '  * •
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( 3 )  • • *

( i i )

(G )  T h e  r o u n d  w e i g h t  c a t c h  o f  p o l l o c k  

a n d  P a c i f i c  c o d .
m m • » •

( e )  * '  *

(2) * '  *
( i i )  * *

( r )  i  h e  r e c e i p t  r o u n d  w e i g h t  o f  

p o l l o c k  a n d  P a c i f i c  c o d .
• • m m m

4 .  S e c u o n  6 7 9 . 2 ”  i s  a d d e d  to r e a d  a s  

f o l l o w s :

§679.27 Improved Retention/Improved 
Utilization Program.

( a )  A p p l ic a b i l i t y : T h e  r e t e n t i o n  a n d  

u t i l i z a t i o n  r e q u i r e m e n t s  o f  t h i s  s e c t i o n  

a p p l y  to  a n y  v e s s e l  f i s h i n g  f o r  

g r o u n d f i s h  i n  t h e  B S A I  o r  p r o c e s s i n g  

g r o u n d f i s h  h a r v e s t e d  i n  t h e  B S A I .

(b )  I R 'IU  spec ie s. T h e  f o l l o w i n g  

s p e c i e s  a r e  d e f i n e d  a s  " I R ' I U  s p e c i e s "  

f o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n :

( 1 )  P o l l o c k

( 2 )  P a c i f i c  c o d

( 3 )  ( b e g i n n i n g  J a n u a r y  I .  2 0 0 3 )  r o c k  

s o l e

( 4 )  ( b e g i n n i n g  J a n u a r y  1. 2 0 0 3 )  

y e l l o w f i n  s o l e

(c )  M in im u m  re te n tio n  
requ irem en ts— (I) D e f in it io n  o t re ta in  
o n  board. N o t w i t h s t a n d i n g  d e f i n i t i o n s  

a t  5 0  C F R  p a r t  6 0 0 .  f o r  t h i s  p u r p o s e  o f  

t h i s  s e c t i o n ,  to  r e t a i n  o n  b o a r d  m e a n s  to  

b e  i n  p o s s e s s i o n  o f  o n  b o a r d  a  v e s s e l .

( 2 )  T h e  f o l l o w i n g  t a b l e  d i s p l a y s  

m i n i m u m  r e t e n t i o n  r e q u i r e m e n t s  b y  

v e s s e l  c a t e g o r y  a n d  d i r e c t e d  f i s h i n g  

s t a t u s :

If ycu own or ocerate a And You mu.‘ retain on board until lawful transfer

(i) Catcher vessel ............................... : (A) Directed fishing for an IR/IU speces is open ...

(i) Catcher/ processor

' (B) Directed fishing lor an IR/IU species is prohib­
ited.

(C) Retention of an IR/IU speces is prohibited.....
(A) Directed fishing for an IR/IU species is open ...

(B) Directed fisnmg for an IR/IU species is prohib­
ited.

(C) Retention of an IRIU speces is orcrubited
(i) Mothership .................................... (A) Directed fishing for an IR/iU speces is open ..

(B) Directed fishing for an IR'IU speces is prohib­
ited.

(C) Retention of an IR'IU speces is prpmbited

All fish of lhat species brought on board the ves­
sel.

AJI fish of that species brought on board the ves­
sel up to the MRB amount for that species.

No fish of that species.
A pnmary product from all fish of that species 
brought on board the vessel.

A pnmary product from all fish of that speces 
brought on board the vessel up lo the point that 
the round-weight equivalent of primary products 
on board equals the MRB amount for that spe­
ces.

No fish or product of that species.
A pnmary product from all fisn of that speces 
brought on board the vessel.

A pnmary product from all fish of that speces 
brought on board the vessel up to the point that 
the round-weight equivalent of pnmary products 
on board equals the MRB amount for that spe­
ces.

No fish or product of tnat species.

( d )  B le e d in g  c o d e n d s  a n d  sh a k in g  
io r .g lrn e  gea r.  A n y  a c t i o n  i n t e n d e d  to 

d i s c a r d  o r  r e l e a s e  a n  I R ' I U  s p e c i e s  p r i o r  

: c  b e i n g  b r o u g h t  o n  b e a r d  t h e  v e s s e l  i s  

o r o h t b i t e d .  T h i s  i n c l u d e s ,  b u t  i s  n e t  

l i m i t e d  t :  d e e d i n g  z z c e n c s  a n d  s h a k i n g  

o r  k n o c k i n g  f i s h  o f f  l o r . g i i n e  g e a r .

(o f A t- s e a  d is c a r d  o f  p rod u c t.  A n y  

p r o d u c t  f r o m  a n  I R I U  s p e c i e s  t h a t  h a s  

b e e n  f r o z e n ,  c a n n e d ,  o r  r e d u c e d  to m e a l  

m a v  n o t  b e  d i s c a r d e d  a t  s e a .

( f i  D is c a rd  o f  f is h  o r  p ro d u c t  
tran s fe rred  fro m  o the r vesse ls. T h e  

r e t e n t i o n  r e q u i r e m e n t s  c f  t h i s  s e c t i o n  

a p p l y  to  a l !  I R / I U  s p e c i e s  b r o u g h t  o n  

b o a r d  a v e s s e l ,  w h e t h e r  h . a n - e s t e d  b y  

t h a t  v e s s e l  o r  t r a n s f e r r e d  f ro m ,  a n o t h e r  

v e s s e l .  A t - s e a  d i s c a r d  o f  i R T U  s p e c i e s  o r  

p r o d u c t s  t h a t  w e r e  t r a n s f e r r e d  f r o m  

a n o t h e r  v e s s e l  i s  p r o h i b i t e d .

( g )  IR 'IU  sp e c ie s  a s  ba it. I R / I U  s p e c i e s  

m a y  b e  u s e d  a s  b a i t  p r o v i d e d  t h a t  t h e  

d e p l o y e d  b a i t  i s  p h y s i c a l l y  s e c u r e d  to

a u t h o r i z e d  f i s h i n g  g e a r  D u m p i n g  o f  

u n s e c u r e d  I R I U  s p e c i e s  a s  o a i t  

( c h u m m i n g )  i s  p r o h i b i t e d .

Ih )  M in im u m  u t i l iz a t io n  
requ irem ents.

( I l  Catcher, p rocessors . I :  y o u  o w n  o r  

o p e r a t e  a  c a t c h e r / p r o c e s s o r ,  t h e  

m i n i m u m  u t i l i z a t i o n  r e q u i r e m e n t  f o r  a n  

I R ' I U  s p e c i e s  h a r v e s t e d  i n  t h e  B S A I  i s  

d e t e r m i n e d  b y  t h e  d i r e c t e d  f i s h i n g  

s t a t u s  f o r  t h a t  s p e c i e s  a c c o r d i n g  to  t h e  

f o l l o w i n g  t a b l e :

If . . Your total weight of retained or lawfully transferred products produced from the catch of that IRIU species dur­
ing a fishing trip must , . .

(i) Directed fishing fcr an IR'IU 
speces is ccen.

(ii) Directed fishing fcr an IR/IU 
speces is prohibited

(iiO Retention of an IR/IU sce- 
ces ;s crohibrtec.

Equal cr exceed 15 percent of Ihe round we ght catch of lhat speces during Ihe fishing top.

Equal cr exceed 15 percent of the round weight catch of that speces during the fishing inp or 15 percent of 
the MRB amount for that speces. whichever is lower.

Equal zero.

| 2 j  M o th e r s h ip s .  I f  y o u  o w n  o r  o p e r a t e  a  m o t h e r s h i p ,  t h e  m i n i m u m  u t i l i z a t i o n  r e q u i r e m e n t  f o r  a n  I R I U  s p e c i e s  

h a r v e s t e d  i n  t h e  B S A I  t s  d e t e r m i n e d  b y  t h e  d i r e c t e d  f i s h i n g  s t a t u s  f o r  t h a t  s p e c i e s  a c c o r d i n g  to t h e  f o l l o w i n g  t a b l e .

.. . Your weight of retained or lawfu.ly transferred products produced from deliveries of mat IRIU speces received
I during a reporting week must. .

,*) Directed fishing for an IR'IU Equal cr exceed 15 percent of the round we«gnt of that speces received dunng the reporting week 
speces is open.
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.. I Your weight of retained or lawfully transferred products produced from delivenes of that IR/IU speces received
• | during a reporting week must. . .

(ii) Directed fishing for an IR/IU 
species is prohibited.

(iii) Retention of an IR/IU spe­
ces is prohibited.

5 .  I n  §  6 7 9 . 5 0 . ' p a r a g r a p h s  ( c ) ( l ) ( i )  a n d  ( c ) ( 1 ) ( i i )  a r e  r e v i s e d  t o  r e a d  a s  f o l l o w s :

§ 579.50 Groundfish Observer Program applicable through December 31, 1997.
■ • ■ • •

( c )  * * ’

(1)-----
( i )  A  m o t h e r s h i p  o f  a n y  l e n g t h  t h a t  p r o c e s s e s  1 . 0 0 0  m t  o r  m o r e  i n  r o u n d - w e i g h t  e q u i v a l e n t  o f  g r o u n d f i s h  d u r i n g  

a  c a l e n d a r  m o n t h  i s  r e q u i r e d  to h a v e  a n  o b s e r v e r  a b o a r d  t h e  v e s s e l  e a c h  d a y  i t  r e c e i v e s  o r  p r o c e s s e s  g r o u n d f i s h  d u r i n g  

t h a t  r n o n c h .

( i i )  A  m o t h e r s h i p  o f  a n y  l e n g t h  t h a t  p r o c e s s e s  f r o m  5 0 0  m t  t o  1 . 0 0 0  m t  i n  r o u n d - w e i g h t  e q u i v a l e n t  o f  g r o u n d f i s h  

d u r i n g  a  . u n d a r  m o n t h  i s  r e q u i r e d  to h a v e  a n  o b s e r v e r  a b o a r d  t h e  v e s s e l  a t  l e a s t  3 0  p e r c e n t  o f  t h e  d a y s  i t  r e c e i v e s  

o r  p r o c e s s e s  g r o u n d f i s h  d u r i n g  t h a t  m o n t h .a • • m m
[ F R  D o c .  9 7 - 1 6 5 9 7  F i l e d  6 - 2 5 - 9 7 ;  3 :4 5  am i

BILUHG CODE 1S10-2J-P

] Equal or exceed either 15 percent of the round weight of th3t species received during the reporting week or 15 
percent of the MRB amount for that speces. whichever is lower, 

j Equal zero.
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Sponsor Statem ent 
CSHB 310 (RLS)

CSHB 310 extends, to other groundfish species, the current ban in state law regarding the 
waste o f pollock. It enables the Alaska Board of Fisheries to require processors to meet 
minimal standards for the utilization of other groundfish in addition to pollock, similar to 
regulations adopted by the Secretary of Commerce for offshore processors. The 
legislation is necessary because current state law only prohibits the waste of pollock and 
not other groundfish species, such as Pacific cod, rock sole, and yellowfin sole.

The State o f Alaska and the North Pacific Fisheries Management Council aie moving in 
concert to reduce waste in the groundfish fisheries of the Gulf of Alaska and Bering Sea. 
For several years the North Pacific Fisheries Management Council has been studying 
ways to reduce the discard o f fish caught in the groundfish fisheries of the Bering Sea and 
Gulf o f Alaska. The Council has determined that a large proportion of the fish discarded 
are discarded for economic reasons; in particular, pollock, Pacific cod, rock sole and 
yellowfin sole are being discarded at unacceptably high rates.

The council selected pollock and Pacific cod as targets for immediate inclusion in its plan 
to increase retention and utilization (IR/IU). Yellowfin sole and rock sole are scheduled 
to be included in the IR/IU program beginning January 1, 2003. The Council plan 
requires: 1) catcher vessels to retain all fish harvested of the species designated for IR/IU 
when directed fishing for these species is open, or the Maximum Retainable Bycatch 
(MRB) when directed fisheries for these species is closed; 2) a product be retained from 
every fish harvested; 3) processors to produce primary products that utilize at least fifteen 
percent of the total weight o f the harvested species subject to IR/IU rules

During the Council deliberations on IR/IU, the State of Alaska agreed to adopt a 
corresponding program for shorebased processors and vessels fishing for groundfish in 
state waters. The National Marine Fisheries Service has recently implemented a program 
for improved retention o f pollock and Pacific cod for vessels operating in the Gulf of 
Alaska and Bering Sea exclusive economic zones. The state Board of Fisheries has acted 
to adopt mirroring regulations for the retention of pollock and Pacific cod by fishing 
vessels and for the utilization o f pollock by processors. However, without this 
legislation, the board cannot regulate the utilization of Pacific cod by processors.

A k h i o k  • K a r l u k  • K o d i a k  • L a r s e n  B a y  • O ld  H a r b o r  • O u z i n k i c  • P o r t  L i o n s



FISCAL NOTE No: 2
Bill Version: HB 310

STATE OF ALASKA (H) Publish Date: 1 / 30/98
1998 LEGISLATIVE SESSION
R e v i s i o n  D a t e  (N o t e  i f  c o r r e c t i o n )  1 / 1 4 / 9 8 _______________ D e p t .  A f f e c t e d _____________ P u b l i c  S a f e t y ____________

T i t l e  A n  A c t  r e l a t i n g  to  t h e  u t i l i z a t i o n  o f  g r o u n d f i s h  B R U  F i s h  a n d  W i l d l i f e  P r o t e c t i o n

t a k e n  i n  a  c o m m e r c i a l  f i s h e r y ;  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e  C o m p o n e n t  D e t a c h m e n t s __________________________

S p o n s o r  R e p .  A u s t e r m a n ________________________________________  __________________________________________

R e q u e s t e r  H o u s e  S p e c .  C o m m i t t e e  o n  F i s h e r i e s ________________C o m p o n e n t  S e r i a l  N o .  4 9 0

Expend itu res /R evenues________________________________ (Thousands of Dollars)
O P E R A T I N G  E X P E N D I T U R E S F Y  9 9 F Y 0 0 F Y  0 1 F Y  0 2 F Y  0 3 F Y  0 4

P e r s o n a l  S e r v i c e s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

T r a v e l 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

C o n t r a c t u a l 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

S u p p l i e s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

E q u i p m e n t 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

L a n d  &  S t r u c t u r e s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

G r a n t s  &  C l a i m s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

M i s c e l l a n e o u s 0 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

T O T A L  O P E R A T I N G 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

C A P I T A L  E X P E N D I T U R E S 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

C H A N G E  IN R E V E N U E S  (  ) 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

F U N D  S O U R C E ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e i p t s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

1 0 0 3  G F  M a t c h 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

1 0 0 4  G F 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

1 0 0 5  G F / P r o g r a m  R e c e i p t s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

1 0 3 7  G F / M e n t a l  H e a l t h 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 O.ri

O t h e r  ( S p e c i f y  T y p e ) 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

T O T A L 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 8 )  c o s t :  0 . 0

P O S I T I O N S

F d l l - t i m e 0 0 0 0 0 0

P a r t - t i m e 0 0 0 0 0 0

T e m p o r a r y 0 0 0 0 0 0

A N A L Y S I S :  (Atiach a separate page if  necessary)

This bill would require all commercial fishers to retain and process for lawful utilization designated 
groundfish species caught as bycatch during any commercial fishery. This bill is consistent with 
Department program objectives and will not adversely impact the Division's budget

P r e p a r e d  b y  C a p t a i n  J o e l  L .  H a r d ________________________________________________ P h o n e  7 4 6 - 9 1 3 9

D i v i s i o n  F i s h  a n d  W i l d l i f e  P r o t e c t i o n   _____________   D a t e  1 / 1 4 / 9 8 __________

A p p r o v e d  b y  C o m m i s s i o n e r  R o n a l d  L .  O t t e ^ y f ~  j  ,  j 2 _  A  / w — Da t e  /  /  / * / / ? i f  

A g e n c y  D e p a r t m e n t  o f  P u b l i c  S a f e t y __________________________________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
further distribution information, call the Governor's Legislative Office
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Bill Version: HB 3 1 0

R e v i s i o n  D a t e  ( N o t e  if c o r r e c t io n )

T i t le  U t i l i z a t io n  o f  g r o u n d f i s h

STATE OF ALASKA
1998 LEGISLATIVE SESSION

(H) Publish Date: 1 / 3 0 / 9 8

D e p t .  A f f e c t e d  

' B R U

F i s h  a n d  G a m e

C F M D

C o m p o n e n t  F i s h e r i e s  m a n a g e m e n t

S p o n s o r

R e q u e s t e r

R e p .  A u s t e r m a n

H o u s e  F i s h e r i e s

Expenditures/Revenues

C o m p o n e n t  S e r i a l  No 

( T h o u s a n d s  of D o l l a r s )

1 9 4 1

O P E R A T I N G  E X P E N D I T U R E S F Y  9 9 F Y 0 0 F Y  0 1 F Y  0 2 F Y  0 3 F Y  0 4

P e r s o n a l  S e n / i c e s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

T r a v e l C.O 0 . 0 0 0 0 . 0 0 . 0 0 . 0

C o n t r a c t u a l 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

S u p p l i e s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

E q u i p m e n t 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

L a n d  & S t r u c t u r e s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

G r a n t s  &  C l a i m s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

M i s c e l l a n e o u s 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

T O T A L  O P E R A T I N G 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

C A P I T A L  E X P E N D I T U R E S

C H A N G E  IN R E V E N U E S  ( 0.0 0.0 0.0 0.0 0.0 0.0
F U N D  S O U R C E ( T h o u s a n d s  o f  D o l l a r s )

1 0 0 2  F e d e r a l  R e c e . p t s

1 0 0 3  G F  M a t c h

1 0 0 4  G F

1 0 0 5  G F / P r o g r a m  R e c e ip t s

1 0 3 7  G F / M e n t a l  H e a . t h

O t h e r  ( S p e c i f y  T y p e )

T O T A L 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 8 )  c o s t :  

P O S I T I O N S

F u l l - t im e C o | 0 0 0 0
P a r t - t i m e 0 o | 0 0 0 0
T e m c c r a r y 0 o! 0 0 0 0

A N A L Y S I S : (Av.ach a separate page if necessary)

P r e p a r e d  b y ^ ' S g l v C l a s b y P h e n e 4 5 5 - 6 1 0 0

D i v i s i o n C o m m e r c i a l  F i s h e r i e s  M a n a g e m e n t  a n d  D e v e l o p m e n t D a t e 1 / 2 1 / 9 3

A p p r o v e d  b y  C o m m i s s i o n e r :  F r a n k  R u e P a t e 1 / 2 1 / 9 3

A g e n c y F i s h  a n d  G a m e  /

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor’s legislative Office
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DATE: 3 /2 6 /9 8  FURTH ER :

DATE TU R N E D  „  ^
IN TO  OFF ICE : ^  %

Judiciary Committee conside red  C S  FO R  H O U SE  BILL NO. 3 1 0 (R L S )

"An Act re lating to the utilization o f groundfish; and providing fo r  an effective date .”

SENATE C O M M IT T E E  R E rO R T

and recommends: . Senate Bill:
[ ] same title

[ ] be replaced w ith C S ___________________________ (________) [ ] new title
House Bill:

[ ] adopt previous  C S _____________________________ (________) [ ] same title
[ j technical title

[ ] attached amendmcnt(s) [ ] new: SCR"___

[ ] adopt Letter o f  Intent b y _________________________ Committee

[ ] further referral to th e _____________________________Committee

[ ] APPROPRIATION -  no fiscal note ♦include fiscal notes accompanying Governor’s bill
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SESSION:
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S P O N S O R  S T A T E M E N T  f o r  

H o u s e  B i l l  3 2 1

The Uniform  Prudent Investor Act reverses common law rules that restrict 
the investm ent powers o f trustees. The new act requires a trustee to invest as 
a prudent investor would, using reasonable care, skill and caution in light of 
the objectives and risk tolerance o f the individual trust. Diversification o f  
assets is an obligation. Trustees can delegate investm ent responsibilities to 
experts. W ithin the scope of these powers and duties, trustees can choose to 
invest in any kind o f asset that meets the objective o f the specific trust.

W hat are the specific advantages o f the Uniform Prudent Investor Act?

1. Trusts are likely to achieve a better return for beneficiaries than is the 
case under the com m on law rules.

2. Trustees can protect the trust corpus better through diversification o f 
assets than is the case under the common law rules

3. Truj tees can invest to counter the effects o f inflation, som ething that 
the common rules do  not allow,

4. A trustee no longer is forced to relay upon his or her own knowledge 
and expertise, but can acquire investment services to enhance his or 
her own knowledge and skill.

5. T rustees can take into account the changing character and kinds o f  
assets available for investment, free from archaic restrictions.

http://wvAvakfcpubliMns.org


6 . Trustees are judged on overall perform ance of the assets in a trust, 
rather than on the perform ance of specific assets.

7. The specific needs o f each trust can be taken into account in devising 
investment strategy, rather than be subordinate to generic investm ent 
rules treating all trusts as the same.

8 . The Act will provide uniformity o f law, necessary in an interstate 
investment environment.
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Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 9, 1998

SUBJECT: Sectional Summary (HB 321)

TO: Representative Joe Ryan

FROM: Tamara Brandt Cook 
Director

Here is the sectional summary you requested for a bill dealing with trusts based on the 
Uniform Prudent Investor Act of the National Conference of Commissions on Uniform State 
Laws.

Secs. 1 and 2. Correct a cross-reference to a statute repealed in this bill.

Sec. 3. Adds a new article — the Uniform Prudent Investor Act.
Sec. 13.36.200. Requires a trustee to comply with the prudent investor rule and 

permits the rule to be expanded, restricted, eliminated, or altered by the provisions of a trust.
Sec. 13.36.205. Requires a trustee to manage assets by considering the purposes,

terms, distribution requirements, and other circumstances of the trust. Lists specific
circumstances that a trustee must consider. Requires a trustee to make a reasonable effort 
to verify facts relevant to management of trust assets. A trustee with special skills has a duty 
to use those skills.

Sec. 13.36.210. Requires diversification of investments, unless the purposes of the 
trust arc better served without diversifying.

Sec. 13.36.215. Requires a trustee to review a trust and make decisions regarding 
assets within a reasonable time after accepting a trusteeship or receiving the assets.

Sec. 13.36.220. Requires a trustee to manage assets solely in the interest of the 
beneficiaries.

Sec. 13.36.225. Requires a trustee to act impartially if a trust has two or more 
beneficiaries.

See. 13.36.230. A trustee may only incur costs that are reasonable in managing a
trust.

Sec. 13.36.235. Compliance with the prudent investor rule is determined in light of 
the facts existing at the time of the .. dice's decision or action.

Sec. 13.36.240. A trustee may delegate investment and management functions, but 
the trustee must exercise care, skill and caution in selecting an agent, establishing the terms 
of the delegation, and reviewing the agent's actions.

SECTIONAL ANALYSIS



Sec. 13.36.260. Certain general phrases that may appear ir a trust invoke the 
standards o f this article.

Sec. 13.36.265. The new article applies to trusts existing on and created after the
effective date o f those sections, but, as applied to existing trusts, the article governs only
decisions or actions that occur after the effective date.

Sec. 13.36.270. The new article is to construed to make uniform the law among the 
states that adopt a Uniform Prudent Investor Act.

Sec. 13.36.275. The short title is the Uniform Prudent Investor Act.

Sec. 4. The existing statute dealing with a trustee's standard o f care is repealed.

Sec. 5. Immediate effective date.

Representative Joe Ryan
February 9, 199S
Page 2
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The Uniform  Prudent Investor Act reverses common law rules that restrict 
the investm ent powers o f trustees. The new act requires a trustee to invest as 
a prudent investor would, using reasonable care, skill and caution in light of 
the objectives and risk tolerance of the individual trust. Diversification of 
assets is an obligation. Trustees can delegate investment responsibilities to 
experts. W ithin the scope of these powers and duties, trustees can choose to 
invest in any kind o f asset that meets the objective of the specific trust.

W hat are the specific advantages o f the Uniform Prudent Investor Act?

1. Trusts are likely to achieve a better return for beneficiaries than is the
case under the common law rules.

2. Trustees can protect the trust corpus better through diversification of
assets than, is the case under the common law rules

3. Trustees can invest to counter the effects o f inflation, something that 
the common rules do not allow.

4. A trustee no longer is forced to relay upon his or her own knowledge 
and expertise, but can acquire investment services to enhance his or 
her own knowledge and skill.

5. Trustees can take into account the changing character and kinds o f 
assets available for investment, free from archaic restrictions.

http://www.akfcpublicans.org


6 . Trustees are judged on overall perform ance o f the assets in a trust, 
rather than on the perform ance o f specific assets.

7. The specific needs o f each trust can be taken into account in devising 
investment strategy, rather than be subordinate to generic investm ent 
rules treating all trusts as the same.

8. The Act will provide uniformity o f law, necessary in an interstate 
investment enviroment.



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409
Juneau. Alaska 99801-2105

M E M O R A N D U M February 9, 1998

SUBJECT: Sectional Summary (HB 321)

TO: Representative Joe Ryan

FROM: Tamara Brandt Cook 
Director /

Here is the sectional summary you requested for a bill dealing with trusts based on the 
Uniform Prudent Investor Act o f the National Conference o f Commissions on Uniform State 
Laws.

Secs. 1 and 2. Correct a cross-reference to a statute repealed in this bill.

Sec. 3. Adds a new article — the Uniform Prudent Investor Act.
Sec. 13.36.200. Requires a trustee to comply with the prudent investor rule and 

permits the rule to be expanded, restricted, eliminated, or altered by the provisions o f a trust.
Sec. 13.36.205. Requires a trustee to manage assets by considering the purposes,

terms, distribution requirements, and other circumstances o f the trust. Lists specific
circumstances that a trustee must consider. Requires a trustee to make a reasonable effort 
to verify facts relevant to management o f trust assets. A trustee with special skills has a duty 
lo use those skills.

Sec. 13.36.210. Requires diversification o f investments, unless the purposes o f the 
trust are belter served without diversifying.

Sec. 13.36.215. Requires a trustee to review a trust and make decisions regarding 
assets within a reasonable time after accepting a trusteeship or receiving the assets.

Sec. 13.36.220. Requires a trustee to manage assets solely in the interest o f the 
beneficiaries.

Sec. 13.36.225. Requires a trustee to act impartially i f  a trust has two or more 
beneficiaries.

Sec. 13.36.230. A trustee may only incur costs that are reasonable in managing a
trust.

Sec. 13.36.235. Compliance with the prudent investor rule is determined in light o f 
the facts existing at the time o f the trustee’s decision or action.

Sec. 13.36.240. A trustee may delegate investment and management functions, but 
the tmstee must exercise care, skill and caution in selecting an agent, establishing the terms 
o f the delegation, and reviewing the agent's actions.

SECTIONAL ANALYSIS
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M E M O R A N D U M February 9, 1998

SUBJECT: Sectional Summary (HB 321)

TO: Representative Joe Ryan

FROM: Tamara Brandt Cook 
Director ^

Here is the sectional summary you requested for a bill dealing with trusts based on the 
Uniform Prudent Investor Act o f the National Conference o f Commissions on Uniform State 
Laws.

Secs. 1 and 2. Correct a cross-reference to a statute repealed in this bill.

Sec. 3. Adds a new article — the Uniform Prudent Investor Act.
Sec. 13.36.200. Requires a trustee to comply with the prudent investor rule and 

permits the rule to be expanded, restricted, eliminated, or altered by the provisions o f a trust.
Sec. 13.36.205. Requires a trustee to manage assets by considering the purposes,

terms, distribution requirements, and other circumstances o f the trust. Lists specific
circumstances that a trustee must consider. Requires a trustee to make a reasonable effort 
to verify facts relevant to management o f trust assets. A trustee with special skills has a duty 
to use those skills.

Sec. 13.36.210. Requires diversification o f investments, unless the purposes o f the 
trust arc better served without diversifying.

Sec. 13.36.215. Requires a trustee to review a trust and make decisions regarding 
assets within a reasonable time after accepting a trusteeship or receiving the assets.

Sec. 13.36.220. Requires a trustee to manage assets solely in the interest o f the 
beneficiaries.

Sec. 13.36.225. Requires a trustee to act impartially i f a trust has two or more 
beneficiaries.

Sec. 13.36.230. A trustee may only incur costs that are reasonable in managing a
trust.

Sec. 13.36.235. Compliance with the prudent investor rule is determined in light of 
the facts existing at the time o f the 'rustee's decision or action.

Sec. 13.36.240. A trustee may delegate investment and management functions, but 
the trustee must exercise care, skill and caution in selecting an agent, establishing the terms 
o f the delegation, and reviewing the agent's actions.

SECTIONAL ANALYSIS
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Sec. 13.36.260. Certain general phrases that may appear in a trust invoke the 
standards of this article.

Sec. 13.36.265. The new article applies to trusts existing on and created after the 
effective date of those sections, but, as applied to existing trusts, the article governs only 
decisions or actions that occur after the effective date.

Sec. 13.36.270. The new article is to constmed to make uniform the law among the 
states that adopt a Uniform Prudent Investor Act.

See. 13.36.275. The short title is the Uniform Prudent Investor Act.

Sec. 4. The existing statute dealing with a trustee's standard of care is repealed.

Sec. 5. Immediate effective date.

Representative Joe Ryan
February 9, 1998
Page 2
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TONY KNOWLES, G O V E R N O R

P.O. BOX I 10300 
JUNEAU. ALASKA 99B11-0300 
PHONE: (907)465-3600  
FAX: (907)465-2075

The Honorable Joe Ryan 
House of Representatives 
Alaska State Legislature 
State Capitol, Room 420 
Juneau, Alaska 99811

Re: HB321: Uniform Prudent Investor Act

Dear Rep. Ryan:

The Department o f Law has reviewed HB 321, which proposes enactment of the 
Uniform Prudent Investor Act. We find no legal problems. The bill is an important vehicle to 
keep our law current on modem portfolio theory and trust management principles.

Sincerely,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By: Deborah E. Behr
Assistant Attorney General

DEB:ng
HAL£GIS93UJILLV32I_HB LTK

cc: Pat Pourchot, Legislative Director
Office of the Governor

Chrys.al Smith. Legal Administrator 
Dept, o f Law

Mary Ellen Beardsley 
Assistant Attorney General 
Anchorage

Vince Uscra
Assistant Attorney General 
Juneau

I
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SI.ii if i Lond 
Kristen P fcfferen

January 30, 1998

The Honorable Joe Ryan 
House o f Representatives 
A laska State Legislature 
State Capitol, Room  420  
Juneau , A laska 99811 HAND DEL IVERED

Re: House Bill 321 , Uniform Prudent Investor Act

Dear Representative Ryan:

You have asked for my comments on HB 321, which proposes enactment o f the 
Uniform Prudent Investor Act. It very closely tracks the “official" version promulgated by 
the National Conference o f Commissioners on Uniform State Laws. I strongly support it, 
and urge its passage.

The only significant modifications from the official version are the following:

1. sec .Vs amendment o f AS 13 .1 6 .350 (a ) merely picks up, with regard to the 
standards applicable to the personal representative o f an estate, the standards in 
the new statutes, for consistency;

2. sec. 2's amendment of AS 13 .26 .245  does the same thing for the duties of 
a conservator;

3. proposed AS 13 .36 .265 (b ) (on page 5 o f the bill) merely makes the 
“application" section specifically applicable to the decisions and actions o f personal 
representatives and conservators, as dealt with in secs. 1 and 2 o f the bill;

4. sec. 4 of the bill repeals AS 13 .36 .075 , the current section that sets out a 
trustee's standard o f care and performance, again to be consistent with the 
amendments made in secs. 1 and 2, the substance o f existing AS 13 .3 6 .0 7 5  is set 
out and expanded upon in proposed AS 13 .36 .2 05  (at pages 2 and 3 o f the bill).

PUBLIC COMMENT



Representative Joe Ryan 
January 30, 1998

P a g e  2

This bill was promulgated by the National Conference in 1994 , has a lready been 
enacted in 19 states, and is pending in at least seven others. (The latest figures that I 
have are dated July 1, 1997. I will try to get you an update.)

I will slightly paraphrase a purpose statement from the National Conference: This 
Act removes much o f the common-law restriction upon the investment authority o f 
trustees and similar fiduciaries. It allows them to use modern portfolio theory to guide 
investment decisions. A fiduciary's performance is measured on the performance o f  the 
whole portfolio, not upon the performance o f  each single investment I his Act allows the 
fiduciary to delegate investment decisions to qualified and supervised a g e r ' . It requires 
sophisticated risk-return analysis to guide investment decisions. Thus, this Act expedites 
trust management, while assuring both the person creating the trust and the beneficiary 
o f  a trust o f a sound set o f standards for that management.

I hope that these comments are helpful to you in getting this bill enacted this year. 
You might a lso want to consider the Uniform Principal and Income Act as a companion 
bill, or as part o f this one. Let me know if you have any questions: however, this is 
another subject on which Commissioner Jerry Kurtz is more well-versed than I.

cc: Rest o f A laska ’s ULC Delegation:
Deborah E. Behr 
W. Grant Callow 
Tamara Brandt Cook 
L .S (Jerry) Kurtz, Jr.
Jay A. Rabinowitz

Yours truly,

Arthur H. Peterson 
Uniform Law Commissioner 
for A laska

AHP/ph



Rl r s ka  Tr u s t  Co m p a n y
Wealth Management Specialists

February 9, 199S

Representative, Joe Ryan 
2011 Farmer Place, #4 
Anchorage, Alaska 9950S

Re: The Prudent Investor Act

Dear Joe:

I have been advised that you would like a brief summary of what the new Prudent 
Investor act accomplishes. The Prudent Investor Act is designed to replace the antiquated 
"Prudent Person Rule” .

The Prudent Investor Act requires that the trustee, or other fiduciaries, incorporate 
a modem portfolio theory in to its investment approach. This requires the trustee, or 
other fiduciary, to consider all appropriate factors in implementing a portfolio of 
investments.

The major points of the new legislation are to clarify, or allow for, the following:

(1) The standard of prudence applies to the trust as a whole instead of individual 
investments.

(2) The overall investment strategy should be based upon the risk and reward objectives 
suitable for the trust.

(3) The duty to diversify must be part of the investment strategy, unless the trustee 
reasonably determines that it ;s in the interest of the beneficiaries not to diversify, 
taking in to account the purposes, terms, and provisions of the governing document.

(4) No particular investment is inherently prudent or imprudent.

(5) No special status is given to original investments and the trustee must review them 
within a reasonable time.

040 K Street. Suite 204 
Anchorage. Alaska 99S0I 

Phone: 907-270-4775 Fax: 907-258-1449 
aktrust S'pobox.alaska net



(6) A corporate trustee, or paid professional advisor acting as trustee, is accountable 
under a special investment skills standard.

(7) Delegation of investment authority is permitted but the trustee retains liab ility for the 
investment performance o f the delegce.

This new statute is designed to raise the level of the trustees responsibility and 
duties to the beneficiaries. The overall investment strategy needs to be designed to enable 
the trustee to make appropriate present, and future, distributions to the beneficiaries.

When structuring a portfolio the trustee needs to consider the following:

• The size of the portfolio.
• The expected duration of the trust.
• Liquidity and distribution requirements.
• General economic conditions.
• The effect of inflation-or deflation.
• The tax consequences of investment decisions or strategies, and of distributions of 

principal or income to the beneficiaries.
• The role that each investment plays within the overall portfolio.
• The expected total return of the portfolio from both income, and appreciation from

capitol.
• The distribution needs of the beneficiaries.

A version of the Prudent Investor Rule has been approved by over (20) states and 
it is anticipated that over the next few years, all states w ill incorporate the Prudent 
Investor Rule standards and requirements.

Please Ic' me know if the above explanation is sufficient. 1 would be happy to 
discuss any further clarification that you may need on this matter.

Sincerely,

President & CEO

DJB/ss



UNIFORM  PRUDENT INVESTOR ACT

- A  S U M M A R Y -

Trustees of trusts and like fiduciaries have been subject to rules severely restricting 
the types of investment modalities in which they can invest the assets of the trusts that they 
administer and manage. Interest-bearing instruments — safe income — of limited kinds (no 
junk bonds) are the limit of risk permitted or thought to be permitted under the traditional 
rules. Protect the paper value of the principal at all costs is the m andate for trustees. In 
addition, a trustee’s performance is rated by the performance of each and every investment, 
singly, and not on the performance of the whole of the portfolio. And trustees have been 
precluded from obtaining professional investment help.

The result for trusts is modest income production at best without regard for the 
erosion of a trust’s assets by inflation. Can it be that these rules miscalculate the real risk 
and actually jeopardize the assets of a trust rather than provide for their protection?

The answer is yes. And a remedy is now at hand in the Uniform Prudent Investor 
Act (UPIA), promulgated by the Uniform Law Commissioners in 1994. The adoption of this 
act by the state legislatures will correct the rules, based on false and damaging premises, that 
now govern the actions of trustees.

By no means does UPIA turn trustees into unrestrained speculators. It prorides rules 
governing investment that, in fact, result in greater protection fcr the trust’s assets while 
providing a prospect of better income. UPIA does not encourage irresponsible, speculative 
behavior, but requires careful assessment of investment goals, careful analysis of risk versus 
return, and diversification of assets to protect them. It gives the trustee the tools to 
accomplish these ends. UPIA requires trustees to become devotees of "modem portfolio 
theory" and to invest as a prudent investor would invest "considering the purposes, terms, 
distribution requirements, and other circumstances of the trust" using "reasonable care, skill, 
and caution."

The trustee has a list of factors which must be considered in making investment 
decisions, including "general economic conditions," "possible effect of inflation or deflation," 
"the expected total return from income and the appreciation of capital," and "other resources 
of the beneficiaries." The trustee must take tax consequences of investment decisions into 
account There is a positive obligation to diversify assets "unle ss the trustee reasonably 
determines that, because of special circumstances, the purposes of the trust are better served 
without diversifying." The trustee’s obligations arc significant, requiring sophisticated 
approaches to investment that really take into account the right risk-to-rctum ratio for the 
particular trust.

In addition, a trustee’s performance in UPIA is measured by the performance of all 
the assets together. A loss with respect to a single asset docs not mean that the trustee has 
violated his or her fiduciary responsibilities. The act takes the truly holistic approach to 
investment practices.

BACKGROUND
INFORMATION



Ln return for these obligations, UPIA removes any restrictions upon the types of 
investment modalities which may be chosen in a trust’s portfolio. It is quite possible, for 
example, to hold positions in high-interest bonds (junk bonds) or mutual funds investing in 
such bonds, in a diversified portfolio, if such an investment meets the needs of the particular 
trust in light of the risk/return analysis specific to that trust.

One of the boons to trustees of smaller trusts is the ability to invest in mutual funds. 
Mutual funds reduce investment risk by diversifying their portfolios. By using mt .ual funds, 
a trustee of a trust that does not have a large enough corpus to effectively diversify its assets 
can enhance diversification of the trust’s portfolio to limit the trust’s risk of loss.

UPIA also permits the trustee to delegate investment and management functions 
"that a prudent trustee of comparable skills could properly delegate under the 
circumstances." Careful selection of the agent and careful, periodic review of the agent's 
actions are part of the trustee’s responsibility when delegating authority. .An agent has a 
responsibility of reasonable care in conducting the delegated business of the trust.

Why is it that the prudent man rule of prior law may, in fact, jeopardize the assets 
in a trust? Some of the instruments in which trustees have been able to invest have become 
more volatile in price. Treasury bonds, for example, long thought to be safe investments, 
now fluctuate considerably in value with the fluctuation of interest rates. The former so- 
called safe investment may not be so safe anymore. In contrast, common stocks have shown 
consistently better returns over the years than bonds -  yet trustees have been prevented 
from investing in common stocks. Stocks have been historically safer investments, therefore, 
in diversified portfolios than bonds have been. Trusts have been deprived of return at some 
greater risk by the antiquated rules that govern investment of their assets.

By far the most insidious damage to trust assets comes from inflation. If trustees 
cannot invest in modalities that exceed the rate of inflation in return, the inevitable result 
is diminution of the corpus of the trusts they manage. The beneficiaries of trusts so 
restricted lose in all ways, both with respect to income and principal.

The UPIA provides rules that can be modified or waived in the trust agreement Any 
person who wishes to put property in trust and who wants to provide different standards of 
conduct for the trustee is permitted to do so under U PIA

UPIA provides a reasonable approach to the investment of trust assets that better 
meets the needs of beneficiaries while preserving trust assets. It should become the law- in 
every state as soon as possible.

Founded in 1892, the Natior.cl Conference of Commissioners on Uniform Stole Law: is a confederation c f 
slate commissioners on uniform laws. Its membership is comprised o f300practicing lawyers, judges, and 
law professors who are appointed by each of the 50 stales, the District of Columbia, Puerto Rico and ike US. 
Virgin Islands to draft uniform and model state laws and work toward their enactment



A Few Facts About 
THE UNIFORM PRUDENT INVESTOR ACT

PURPOSE: This act removes much of the common law restriction upon the investment 
authority of trustees of trusts and like fiduciaries. It allows such fiduciaries 
lo utilize modem portfolio theory to guide investment decisions. A 
fiduciary's performance is measured on the performance of the whole 
portfolio, not upon the performance of each investment singly. The act 
allows the fiduciary to delegate investment decisions to qualified and 
supervised agents. It requires sophisticated risk-return analysis to guide 
investment decisions.

ORIGIN: 

ENDORSED BY:

Completed by the Uniform Law Commissioners in 1994.

American Bar Association 
American Bankers Association

STATE
ADOPTIONS:

Arizona 
Arkansas * 
California 
Colorado 
Connecticut * 
Idaho *
Maine
Minnesota
Missouri
Nebraska

New Jersey * 
New Mexico 
North Dakota 
Oklahoma 
Oregon 
Rhode Island 
Utah
Washington 
West Virginia

1997 Iowa
INTRODUCTIONS: District of Columbia Massachusetts

Hawaii Mississippi
Indiana Vermont

For any further information regarding the Uniform Prudent Investor Act, please contact John 
McCabe or Katie Robinson at 312-915-0195.



T lic National Conference of Commissioners 
on Unifo rm State Laws lias worked for the 
uniform ity o f stale laws since 1892. It is a non­
profit unincorporated association, comprised o f 
state commissions on uniform laws from each 
state, the District o f Columbia, the Common­
wealth o f Puerto Rico and the U.S. Virgin Is­

lands. Each jurisdiction determines the method 
of appointment and the number of commis­
sioners actually appointed. Most jurisdictions 
provide for their commission by statute.

There is only one fundamental requirement 
fo r the more than 300 uniform law commis­
sioners: that they be members o f the bar in the 
jurisd iction they represent. While some commis­

sioners serve as state legislators, most arc prac­
titioners, judges and law professors. They serve 
for specific terms, and receive no salaries or fees 
for their work with the Conference.

The stale uniform law commissions come 
together as the National Conference for one pur­
pose —  to study and review the law of (he slates 
to determ ine which areas o f law should be 
uniform. The commissioners promote the prin­
ciple o f uniform ity by drafting and proposing 
specific statutes in areas o f Ihe law where unifor­
m ity between the states is desirable. Il must be 
emphasized that the Conference can only 
propose —  no uniform law is effective until a 
state legislature adopts it.

The Conference is a working organization.

O RG A N IZA TIO N
The uniform law commissioners participate in 
drafting specific ucts; they discuss, consider and 
amend drafts o f other commissioners; they 
decide whether lo recommend an acl as a 
uniform or a model act; and they work toward 
enactment o f Conference acts in their home 
jurisdictions.

HISTORY

The uniform law movement began in the lat­
ter half of the 19th century. The Alabama State 
FJar Association recognized as early as 1881 the 
legal tangles created by wide variations in state 
laws. But it was not until 1889 that the American 
Bar Association decided, at its 12lh Annual 
Meeting, lo work for "uniform ity o f the laws" in 
the then 44 states.

W ithin a year, the New York Legislature 
authorized the governor to appoint three com­
missioners to explore the best way to effect 
uniform ity o f law between increasingly inter­
dependent stales. The ABA endorsed New 
York’s action. The result was the first meeting of 
the C onference o f  S la te  Boards o f  C om m issioners  

on Prom oting U niform ity o f  L a w  in the U.S.

Seven states sent commissioners to that first 
meeting of the Conference in Saratoga Springs, 
New York in 1892. By 1912, every stale had ap­
pointed uniform law commissioners. The U.S. 
Virgin Islands is the last jurisdiction to join, ap­
pointing its first commission in 1988.

Since its organization, the Conference has 
d ra fted more than 200 un ifo rm  laws on

numerous subjects and in various fields of law, 
setting patterns for uniform ity across the nation. 
Unifo rm acts include the Uniform Probate 
Code, the Uniform Child Custody Jurisdiction 
Act, the Uniform Partnership Act, the Uniform 
Anatomical G ift Act and the Uniform Lim ited 
Partnership Act.

Most significant was the 1940 Conference 
decision to attack major commercial problems 
with comprehensive legal solutions -  a decision 
lhat set in motion the project to produce the 
Uniform Commercial Code. The Code took ten 
years lo complete and another 14 years before il 
was enacted across the country. It remains the 
signature product of the Conference.

Today the Con fe rence is recognized 

primarily for its work in commercial law, family 
law, probate and estates, law of business or­
ganizations, health law, and conflicts o f law. It 
rarely drafts law that is regulatory in character.

FINANCIAL SUPPORT

The major portion of financial support for 
the Conference comes from state appropria­
tions. Expenses arc apportioned among the 
states by means of an assessment based on 
population.

The Conference gets maximum results from 
minimum budgets because its major asset, draft­
ing expertise, is donated. The only compensa­
tion for commissioners is the satisfaction derived 
from solving important legal problems. Commis­
sioners devote hundreds and even thousands of



hours —  amounting in some eases lo millions 
o f dollars worth o f lime —  to ihe development 
o f uniform and model acts. No stale could af­
ford (he bills for the legal expertise (hat is 
donated to the drafting o f uniform stale laws,

PROCEDURES

Each uniform law is years in the making. 
The process starts w ith the Scope and 
Program Comm ittee, which initia tes the 
agenda o f the Conference. It investigates 
each proposed act, and then reports lo the 
Executive Committee whether a subject is 
one in which it is desirable and feasible lo 
draft a uniform law. I f the Executive Commit­
tee approves a recommendation, a drafting 

committee o f commissioners is appointed. 

Drafting committees meet throughout the 
year. Tentative drafts arc not submitted to 
the en tire Con fe rence u n til they have 
received extensive committee consideration.

D ra ft acts arc then submitted for in itia l 
debate o f the entire Conference at an annual 
meeting. Each act must be considered sec­
tion by section, at no less than two annual 
meetings by all commissioners silting as a 
Committee o f the Whole. W ith hundreds of 
trained eyes probing every concept and word, 
it is a rare draft that leaves an annual meeting 
in the same form it was in itia lly presented.

Once the Committee o f (lie Whole ap­
proves an act, its final test is a vote by states 

one vote per stale. A  majority o f the 

X  ^ s ta le s  present, and no less than 20

stales, must approve an act before it can be o ffi­
cially adopted as a Uniform or Model Acl.

A t that point, a Uniform or Model A c l is of­
fic ia lly promulgated for consideration by the 
stales. Legislatures arc urged to adopt Uniform 
Acts exactly as written, to "promote uniform ity in 
law among the several states.” Model Acts arc 
designed to serve as guideline legislation, which 
slates can borrow from or adapt lo suit their in­
dividual needs and conditions.

When drafting is completed on an act, a 
commissioner’s work has only begun. They ad­
vocate the adoption o f uniform and model acts in 
their home states. Normal resistance lo anything 
"new " makes th is the ha rdes t p a r i o f a 
commissioner’s job. Util the result can be work­

able modern stale law that helps keep the federal 

system alive.
The work of the Conference simplifies the 

legal life ofbusinesscs and individuals by provid­
ing rules and procedures that arc consistent from 
stale to state. Representing both stale govern­
ment and the legal profession, il is a genuine con­
federation o f stale interests. It has sought to 
bring uniform ity lo the divergent legal traditions 
of more than 50 sovereign jurisdictions, and has 
done so with significant success.
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In v e s tm e n t Leg is la tion G ove rn ing 

Trusts a n d  Founda tions (b y S la te )

As of November, 1997

s' .s*0'
Alabama 5 /1 6 /8 9  j Ala Code §$ .

Alaska

Arizona 7 /2 0 /9 6 | Anz. Res Sta:

Arkansas 3 /3 1 /9 7 Act 940 ot IV

California 1 /1 /9 6 Cal Prob. Coe

Colorado 7 /1 /9 5 Colo. Res Sta’

Connecticut 6 / 2 /9 7 Public Act N"

Delaware 7 /3 /8 6 Del Code Ar

Dist. o f  Columbia 2 /1 /9 5 D.C. Super < :

Florida 1 0 /1 /9 3 Fla. Stat. Ann

Georgia 1 /1 /9 8 Ga. Code Anr

Hawaii 4 /1 4 /9 7 30 Hawaii Re

Idaho 7 /1 /9 7 Idaho Code J

Illinois 1 /1 /9 2 760 III. Comp

Indiana

Iowa 4 / 2 2 / c l Iowa Code Ar

Kansas 7 /1 /9 3 Kan. Stat. Ar:

Kentucky 7 /1 5 /9 6 Kent. Res St.

Louisiana

Maine 1 /1 /9 7 Me. Rev. Sta:

Maryland 1 0 /1 /9 4 Md. Est. 8c 7-

Massachusetts

Michigan

Minnesota 1 /1 /9 7 Minn. Stat A

Mississippi

Missouri 8 /2 8 /9 6 j Mu. Ann S:z

Montana t 0 /1 /8 9 Mont. Co.:c

Nebraska 4 / 2 /9 7 Legislative !•

Nevada 4 /1 7 /8 9 Nev. Res Sta-

New Hampshire

New lerst. 3 /7 /9 7 N.I. Stat Ar

New M ow.ii 7 /1 /9 5 N.M. Stat ».

New York 1 /1 /9 5 N V. E s t , r  I

N orth Carolina

N orth Dakota 8 /1 /9 7 N.D. Cent i §

Ohio 1

Oklahoma 1 1 /1 /9 5 Okla. Stat : g

Oregon 9 / 9 /9 5 Or. Res s;a: Jg

Pcnnsyh ama

Rhode Island 8 / 6 /9 6 R.I. Stat. jj*' j /
South Carolina 6 /5 /9 0 S t .  Code A |\

South Dakota 7 /1 /9 5 S.D Codiric

Tennessee 7 /1 .8 9 Tcnn. C od, (X
le sa s 6 /1 6 /9 1 Tc\. Prop s H

Utah 7 /1 /9 5 Utah Code | a|

Vermont

Virginia 4 /6 /9 2 Va. Code A

Washington 7 /2 3 /9 5 Wash. Res i |(iy{

West Virginia 7 / 1 /9 6 W Va 1 11>: J/),

Wisconsin

Wyoming

A  m o d e l  U n i f o r m  P r u d e n t  I n v e s t o r  A c t  

( “ U P I A ” ) w a s  p r o m u l g a t e d  b y  th e  N a t io n a l  

C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  

L a w s  i n  1 9 9 4  a n d  r e c o m m e n d e d  f o r  e n a c t m e n t  b y  

t h e  s t a l e s .  T h e  L ’ P I A  a l l o w s  t r u s t e e s  a n d  s im i l a r  

f i d u c i a r i e s  t o  e m p l o y  m o d e r n  p o r t f o l i o  t h e o r y  to  

g u i d e  i n v e s t m e n t  d e c i s i o n s ,  j n d  e v a lu a t e s  a 

f i d u c i a r y ’s  c o n d u c t  b a s e d  o n  a s t r a t e g y  fo r  t h e  t o t a l  

p o r t f o l i o ,  r a t h e r  t h a n  o n  th e  s e l e c t i o n  o f  i n d i v i d u a l  

a s s e t s .  I n  a d d i t i o n ,  t h e  U P I A  m a k e s  t h e  f o l l o w i n g  

a l t e r a t i o n s  in  t h e  f o r m e r  c r i t e r i a  f o r  f id u c i a r y  

i n v e s t m e n t :  ( A )  t h e  t r a d e o f f  b e t w e e n  r i s k  a n d  r e t u r n  

i s  i d e n t i f i e d  a s  t h e  f i d u c i a r y ’s  c e n t r a l  i n v e s t m e n t  

c o n s i d e r a t i o n ;  ( B ) c a t e g o r i c  r e s t r i c t io n s  o n  o p e s  o f  

i n v e s t m e n t s  h a v e  b e e n  a b r o g a t e d ;  ( C )  t h e  c o n c e p t  

t h a t  f i d u c i a r i e s  s h o u l d  d i v e r s i f y  p o r t f o l i o  i n v e s t ­

m e n t s  h a s  b e e n  i n t e g r a t e d  i n t o  th e  d e f i n i t i o n  o f  

p r u d e n c e ;  ( D )  t h e  m u c h  c r i t i c i z e d  r u le  o f  t r u s t  l a w  

f o r b i d d i n g  t h e  t r u s t e e  to  d e l e g a t e  i n v e s t m e n t  a n d  

m a n a g e m e n t  f u n c t i o n s  h a s  b e e n  r e v e r s e d  ( s o m e  

j u r i s d i c t i o n s  im p o s e  n o t i c e  r e q u i r e m e n t s  n o t  

m a n d a t e d  b y  th e  U P I A i ;  a n d  i E )  th e  t r u s t e e  m a y  

b e  r e l i e v e d  f r o m  l i a b i l i t y  f o r  a c t s  o f  t h e  a g e n t ,  i f  

c e r t a i n  r e q u i r e m e n t s  a r e  m e t .

I t  s h o u l d  be  n o t e d  t h a t  c h a r i t a b l e  f o u n d a t i o n s  

a n d  p r i v a t e  t r u s t s  a r e  s u b j e c t  t o  s im i l a r  i n v e s t m e n t  

r u l e s .  T h e  U P I A  is  a p p l i c a b l e  to  f o u n d a t i o n s  

o r g a n i z e d  in  t r u s t  f o rm .  C h a r i t a b l e  c o r p o r a t i o n s ,  

o n  t h e  o t h e r  h a n d ,  a r e  g o v e r n e d  i n  m a n y  j u r i s d i c ­

t i o n s  b y  t h e  U n i f o r m  M a n a g e m e n t  o f  I n s t i t u t i o n a l  

F u n d s  A c t  l “ l ' M I F A " i .  T h e  fa r  r i g h t  c o l u m n  

o f  t h e  c h a r t  i n d i c a t e s  w h e t h e r  a s t a t e  h a s  a d o p t e d  

U M I F A .

The c h art a t Ihe right show s the sta tes lhat hove 
a d o p te d  the UPIA, o r substan tia l portions thereof, a s  

o f this publication. Additionally, m any  o th er sta tes 
o re  iden tified  th a t n o w  require  a  to ta l portfolio 

ap p ro o ch  to investm ent m anagem ent, but which do 

n o t o th e rw ise  have  provisions resem bling the UPIA.

If a  s ta te  has no to ta l portfolio statu te, the chart 
m a k e s  no  rep resen ta tio n  regard ing  w h e th er that 
s ta te 's  law s contain an y  o th er provision resem bling 

th e  UPIA.
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T h e  U n i f o r m  P r u d e n t  I n v e s t o r  A c t  a n d  

t h e  F u t u r e  o f  T r u s t  I n v e s t i n g

John H. Langbcm* _  _______

l a recent years, American law has undergone a fundamental revision 
of the rules that govern how trustees invest In 1987 the American Law 
Institute (ALI) began working on a partial revision of the Restatement of 
Trusts devoted exclusively to modifying trust-investment law. The ALI 
approved the new Restatement at its annual meeting in 1990 and released 
the final text in 1992.1 Working from a preliminary text o f the new 
Restatement Illinois enacted legislation in 1991 embodying the key 
Restatement prinriples.:

In 1991 the Uniform Law Commission* began a three-year drafting 
project to codify the revised Restatement principles as a uniform law, 
which became the Uniform Prudent Investor A ct The Uniform Law 
Commission promulgated the final text of the Act in 1994.* The American 
Bar Association approved the Act at its February 1995 midyear meeting.* 
Already in 1995 seven states enacted the Uniform Prudent Investor Act:

• Chancellor Kent Professor of Law and Legal History, Yale University. This article 
expands upon the Taxnisica Lecture presented at the University of Iowa, November 2, 1995. 
Some themes of this article were sketched earlier in presentations to the 1995 annual meeting 
of the American College of Trust and Estate Counsel Scottsdale, Arizona, March 9-10, 1995. 
Although I served as the reporter for the Uniform Prudent Investor Act, I must fm n h - i; .  
that the views advanced in this article are mine and do not necessarily represent the views of 
the Uniform Law Commission. Suggestions from Edward C. Hal bach, Jr., and Roger Ibbotson. 
are gTatefully acknowledged.

1. Restatement (Third) of Trusts Prudent Investor Rule (1992). Professor Edvard C. 
Halbarh. Jr., of the University of California at Berkeley served as the reporter and principal 
drafter. He has discussed the’projeet in Edward C Halbarh, Jr., Trust Investment Law in the 
Third Restatement, 77 Iowa L. Rev. 1151 (1992), substantially republished as Edward C  
Halbarh. Jr., Trust Investment Law in the Third Restatement. 27 Real Prop., Proh. tc Tr. J. 
407 (1992); and Edward C. Hal bach, Jr., Redefining the "Prudent Investor Rale" for Trustees, 
129 Tr. fc Est. 4 (Dec. 1990).

2. 760 ELCS §§ 5/5 (prudent investing), 5/5.1 (delegation) (1992). The principal 
drafter hat described the Illinois act in Lyman W. Welch, How the Prudent Investor Rule May 
Affect Trustees, 130 Tr. tz  Est. 15 (Dec. 1991), substantially republished as Lyman W. Welch, 
Action is Needed in Response to Changes in Fiduciary Investment Duty, 18 ACIEC Notes 81 
(1992).

3. The Commission's proper name is National Conference of Commissioners on 
Uniform State Laws (NCCUSL).

4. Unit Prudent Investor A a (1994), 7B UJ_A 16 (Supp. 1995) [hereinafter UPIA).
5. Uniform acts are routinely submitted to the American Bar Association (ABA) for 

approval. The relevant ABA sections customarily appoint advisors to the Uniform Law 
Commission's drafting committees. The ABA advisor for the Uniform Prudent Investor Act 
was Joseph Kartiganer.

641
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In recent years, American law has undergone a fundamental revision 
of the rules that govern how trustees invest. In 1987 the American Law 
Institute (ALI) began working on a partial revision of the Restatement of 
Trusts devoted exclusively to modifying trust-investment law. The ALI 
approved the new Restatement at its annual meeting in 1990 and released 
the final text in 1992.1 Working from a preliminary text of the new 
Restatement, Illinois enacted legislation in 1991 embodying the key 
Restatement principles.'

In 1991 the Uniform Law Commission* began a three-year drafting 
project to codify the revised Restatement principles as a uniform law, 
which became the Uniform Prudent Investor A c l  The Uniform Law 
Commission promulgated the final text of the Act in 1994.* The American 
Bar Association approved the Act at its February 1995 midyear meeting.* 
Already in 1995 seven states enacted the Uniform Prudent Investor A*;c

• Chancellor Kent Professor of Law and Legal History, Yale University. This ankle 
expands upon the Turin'ea Lecture presented at the University of Jowi, November 2, 1995. 
Some themes of this article were sketched earlier In presentations to the 1995 annual me-ting 
of the American College of Trust and Estate Counsel, Scottsdale, Ariiona, March 9-10, 
Although 1 served as the reponer for the Uniform Prudent Investor Act, I must emphasize 
that the views advanced in this article are mine and do not necessarily represent the views of 
the Uniform Law Commission. Suggestions from Edward C  Halbarh, Jr., and Roger Ibbotson. 
are gratefully acknowledged.

1. Restatement {Third) of Trusts: Prudent Investor Rule (1992). Professor Edward C  
Halbarh. Jr., of the University of California at Berkeley served as the reporter and principal 
drafter. He has discussed the-project in Edward C Hal bach, Jr., Trust Investment Law in the 
Third Restatement, 77 Iowa L. Rev. 1151 (1992), substantially repubiiihed as Edward C. 
Halbach, Jr., Trust Investment Law in the Third Restatement, 27 Real Prctx, Profa. k  Tr. J. 
407 (1992); and Edward CL Hal bach, Jr., Redefining the "Prudent Investor Rule* for Trustees,
129 Tr. L Est. 4 p e e . 1990).

2. 760 ILCS §§ 5 /5  (prudent Investing), 5/5.1 (delegation) (1992). The principal 
draftci has described the Illinois act in Lyman W. Welch, How the Prudent Investor Rule May 
Affect Trustees, 1 JO Tr. L  Est. 15 (Dec 1991), substantially repubiiihed as Lyman W. Welch, 
Action is Needed In Response to Changes In Fiduciary Investment Duty, 18 AJCTEC N ote 81 
(1992).

5. The Commission's proper name Is National Conference of Commissioners on 
Uniform Sate Laws (NCCUSL).

4. Unit Prudent Investor Act (1994), 7B U.LA. 16 (Supp. 1995) [hereinafter UPIA).
5. Uniform acts arc routinely submitted to the American Bar Association (ABA) for 

approval. The relevant ABA sections customarily appoint advisors f  the Uniform Law 
Commission’s drafting committees. The ABA advisor for the Uniform Prudent Investor Act 
v is Joseph Karuganer.
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California,* Colorado,’ New Mexico,' Oklahom a,'  O reg o n ,"  U iali," 
and  W ashington." T he Uniform  Act Is expecled lo lie widely enacted In 
Ihe yean  lo  come. In advance o f  Ihe Uniform  A cl, several ila le i enacted 
legislation pa tterned  on the 1992 R eilalem enl o r  on the llllnol* acl. 
Including Kansas," Florida," M aryland," New York," South Dakota,"  
and  V irginia." We th in  have a jub ilandal core o f  ila le i, Including lo ine 
o f  the m o il populoui, lhat have already enacted  the  Uniform  Act or 
lo in e th ln g  like 11 I ihou ld  also emphasis/: that die R eila lem enl and the 
U niform  Act did no t Invent the refonni d ia l diey embody, and d ia l icveral 
stales, fo r exam ple, Iowa" and C eorg la ," revised Ihelr su iu tcs  In 
advance o f  the two nadonal law reform  pro jecu  to  Incorporate som e o f  die 
principles d ia t now appear In Ihe Restatement and  In the Uniform  Act.

T he Uniform  P rudent Investor Acl Im plem ents a llghdy In terconnect­
ed  set o f  re fonn i. These adjustm ents to the legal regim e were driven hy 
p rofound  clianges that have occurred across th e  past generation  In our 
u n derstand ing  o f d ie Investment function. Tills new learning ahniil Ihe 
Investment process Is called the theory o f  efllcleril markets, o r  m ore 
hroadly, M odern  Portfolio Theory (M PT)." Four Nohel prlres In 
econom ics have dins far heen awarded for the academ ic work dial 
h lendfled  and  verified the theory of efficient m arkets," and  m ore will 
com e. As I cover the  main features o f  the  Uniform  Prudent Investor Acl, I 
have d ie occasion to point ou t places In which the  Influence o f  MPT Is 
m uch  lu evidence. I have tried, however, to avoid the fo rlndd lng jargon  of 
Ihe efficient m arket literature. Lawyers and courts can understand the 
essential findings o f  MPT without m astering Irelai, capital asset pricing 
m odels, corre ladon  coefficients, and the like.

I, CaJ, rrot». Coda |J IMIS SS (P«llln| IMS).
7. Colo. Ktv. SUL || IB-I.I-IOI It IIS (Supp, IMS) (strscilvs Juljr I, IMS).
I. N.H. Sol. Ann. IS <5-7 001 loSU (Mlclilt IMS) (ttfsrdvsjuljr I, 1005).
». Oklt. Sul. IlL SO II 175.00,71 (Jupp. IMS) (airanlM Nuv. I, ISOS).
10. IMS Or. Lswi 157 (tffrtllvs ScpL 0, I0OS).
11. Dull Cod. Ann. I 75-7-SOI (IMS) (rff«tll*« July I, IMS).
II. IMS Writs. Um 107 (lITseilvsJulf I. IMS).
IS. Kin. Slit. Ann. | »7SOOS (Supp. IMS).
14. fit. Sul. rill. 111.11 (prudent lnviiilu|) Si <11.11 (IO0S) (data gallon).
II. Sid. Coda Ann.. Eal. 1< Tiuiia II IS IOS, 11 1 14 (IW4 fc Supp. IMS).
It. N.V. Cal. rowsil h Tiuiu Law I ILLS (MsWrnsjr Supp. IM4) (ftudinl Investor 

Ml). Tin Ha* Voik l»|tilail#n la burd In pin upon in tail/ tln/l ot Die Unlfonn Au
17. s n .  Codltlrd Lawa Ann. II SSS Slo 14 (Supp. IMS).
II. Vo. Cods Ann. | I1-4S.I (Hld.li IMS) (piuilanl Invotlnj).
10. |«wa Coda Ann. | 015.111 (W.U IMS) (ainii»dad 1001).
JO. Ca. Coda Ann. | SSAJfc) (I00S) (amandad IMS).
11. A lutdncl and al»|inl Invodurlorjr tut on modam portfolio lliaory Is R-A. Biatlay, 

An Inlroduillon lo Flit ond Haium f«tm Com/non Slocla (Id ad. I0IS). A convanlanl 
aipoildun for liwyrrr It Jonathan IL Mstry, An tnirsilucilon la Modnn HmikIiI Ihiory 
(1001) (Amnlran Coll«|! ofTmil h EsSolo Counaal Foundsilon).
rr. fianco S(odl|llanl of HIT (I0<5), lleny Maikowlii of CUMV (IWO), Simon Mllltr 

of (Jdc>|o (1000). and Williamdltstpo of Sinduid (1000),
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Tills Article Is m eant to serve as a guide lo the Uniform  rn u le n t  
Investor Acl I poin t lo the m ain reform s and explain what m otivated 
them . I also a ttem pt a look Into (he future, offering som e prediction! 
ahout how iriiit-lnvesunent practice Is likely lo change as the  principle! 
em bodied In Ihe R eiialeinent an d  die Uniform Act take efiTecL A m ong die 
change! fo reieen  are g reater use o f  equities; o f  pooled Investment vehicles, 
such a i m utual funds; and  o f  reladvcly unconvendonal Investments, iiich  as 
foreign securities and derivatives. I alio  speak o f  d ie  tendency to break up  
trusteeship and allocate lu  ftm cdons am ong spedallied  service providers. 1 
suggest dial, even diough die Uniform  Pruden t Investor Act Is d e b u ll  law 
that th e  settlor o f  the trust can a lte r o r  oust, die Act Is likely to  limit d ie  
se ttlor's power to Impose m anlfesdy uneconom ic Investment restslcdons. I 
also explain why die new  uust-lnvesim ent law Is likely to have unsettling 
cffecu upon the seemingly quite distinct su ljec t o f  princlpal-and-lncom e 
law, that is, upon  die rules that govern Ihe allocations that trustees are  
comm only obliged to m ake between cu rren t and future beneficiaries o f  die 
trust.

I. Older Standards of prudent Investing
Before can ton ing  d ie  Uniform  Act, I want to cast a b rief backward 

glance at Ihe Im il-lnveiim ent law (hat descended Into the 1980s—die law 
that the ALI and  the Uniform  Law Commission determ ined lo reform . 
Dear In m ind lhat the rules o f  trust Investment law (lint we are  discussing 
are default rules, rules lhat the sen ior can alter hy apt language lu d ie  
in u i Instrum ent.

English law got o ff lo a had start on  (rust Investing. In 1719 
Parliam ent authorised (niilees to  Invest In shares o f die Soudi Sea 
Company. A num ber o f  them  did, anil when die South Sea 'Hubble* h u n t  
ih e  nex t year, share prices declined hy 90 percent. T he Chancellors look 
fright and  developed a restricted Hit o f  presumptively p ro p er trust 
Investments, Initially governm ent bonds, taler well secured first mortgages. 
Lord St. Leonard's Act In 1859 added Hast India stock, and across d ie 
decades, some dribbles o f  legislation approved various odier Issues. Only In 
1001 was ihe English statute am ended  to allow trustees to Invest In equities 
m ore generally, and even then  d ie Investment was subject to a celling o f  
ha lf Use trust fu n d ."  T h at legislation rem ains In force, aldiough an 
official revision commission has begun to deliberate on  reform ing IL

Som e Am erican Jurisdictions had a sim ilar history In the  n lnetecndi 
and  early twentieth centuries, developing so-called legal Hsu" o f  courU

1S. A uit/ul •ccount of Un history ot iruil loviitmsnt t»w In (n|lan<l opptsn In AIL 
Ootlttboff, Truiure' Fowcn ol Invuiininli A Study rrtptrid >1 dn Dlltltfon »t iho Onurlu 
Law Hsvtsw Commission I XI, 1S-4I, <0 50 (1070).
n. Ilis Nsw Yotl cist cl King v. Ttlbol, 40 N.V. 7! (1100), fltn* lo •simplify Itplllil 

Jurisprudents. Tits touts rttiilotd Inttittt so Invstlmtnu In |»v«rnmtnl UhkIj or well 
noil 1.1 moti|t|ts snJ Cosbsds corpoisls Ittust. Tbs (ouis tsssonsd Ihsl slurs 1 Inssiss
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approved o r  legblatlvely-approved Inveslinenis, wldcli were Initially 
restricted  to governm ent liontli anil A n t m ortgages, Iml grudgingly 
expanded  In to m e  stale* lo  Include selected corporate  Issiiea.

T h e  p a th  o f  the  Allure In A m erican law led away from  legal lists, 
however, and wat forged In M aua.hu ie lU , In 18.10, In the  celebrated cate 
o f  JlaivarJ Collet v. Amoy," Ihe Suprem e Jud icia l C ourt adopted  w hat 
cam e to he known as the p ru d en t m an  rule.

T n n ie e i ,  said Ihe M au ach u ie iit court, should "otucrvo how m en o f 
p ru d en ce  . . ,  m anage th e ir own afflrirs, n o t In regard to speculation, Imt 
In regard  lo d ie  perm an en t d lipo ildon  o f  Uielr fundi, considering the 
probable  Incom e, as well as the  proliable safety o f  the capital to he 
In v e s ted .'"  T h e  Massachusetts ru le  represen ted  a g reat advance" by 
ab an d o n in g  d ie  a ttem pt to  specify approved types o f  Investment. ITutlence 
Is a n o th e r  wortl i r  reasonableness, and Ihe p ru d en t m an rule echoed the 
con tem poraneouily  developed reasonable m an ru le In Ihe law o f  
negligence, 'rise standard  o f  p ru d en t Investing was Ihe standard  o f  Industry 
practice—what o th e r trustees similarly situated were doing. Investment 
practice u n d e r  th e  p ru d en t m an ru le  Jed rapidly to jud ic ia l approval o f  the 
use o f  corporate  securities, bad) equities and bonds, In trust accounts. Ily 
th e  1910s m any Am erican stales had adopted  by statu te a vctalon o f  th e  
Massachusetts ru le lhat the  Am erican Hankers Association p rom oted  on  
b ehalf o f  corporate  fiduciaries." f l i c  U niform  I'ru ilen i Investor Act Is 
designed to replace lhat acl.

T h e  p ru d e n t m an ride a t applied hy the courts cam e lu he encrusted 
with a strong  em phasis on  avoiding so-called ‘speculation,* whatever that 
m ean t."  (Kecall the  language from  Hmuard ColUtt v. Amoiy, cautioning 
th e  trustee to Invest ‘m il in regard to specu la tion ' and lo  treat ‘ die 
p robab le  safely o f  Ihe capital* as central.)** As late as Ihe 1959 
K esiatem ent we And the assertion th a t ‘ die purchase o f shares o f  stock on 
m argin o r purchase o f bonds selling at a g reat discount because o f  
uncertain ty  w hether diey will lie paid  on  m aturity" Is speculative anil

cnnoi ui, ilia uiui tUrul lo ojimii , builniu, nililur c>n ili« uuiti, Invm In coiporx* 
■tnjllllo 111 fc'.ilili |il,« uuii fond) Il niowully irpoiid lo ilia liisinl o? lou « pin, 
•ccotilliif lo ilit iu c c iu  or (Ulux of it,, inuipili*.* IU. ,1 iS It.
IS. It rtiM 445 (1110).
S&. Id. II SSI.
17. On it,, blilory oT Unit Inviiuiwnt I** In lb, Unllid Si,in. in Uwnnco St. 

MiJm.li. 71,. D/nuilc Tnilt. 71 Y*J* LJ. I<7. 511-71 (IMS). Sh j.~>*B, C io i j .  0. no,m 
ii Ccoi|, T. Do|iil, Tl>* Un ofTtuu* suit Tnuiiii i l 5IS-I4 (»»v. id. IMS).
II. Sit Mtro A. SliiuiicS, Til* l)*v,lopmnil oT ilia rniJnil kt*n K,.U lot nduiiuy 

Inviiuntnl In Ui* UnluJ Sum In ll,*Tw*niltlh Cmiuijr. IS Ohio Si. LJ. <<!, S01O1 (1911). 
For Ui* ini ol lit* binlin1 inoilil ,ri. llll loollad ktoJit MultM kin. Iinmumnl Alt i«* 
ld .i l SOI 0*.
SO, tirsti Uuifiiitili. ktoit*in Inmtlnlinl kl.n*|iMiuil *nd lb* PfinUnl ktin Hut* IS 

(I0*t).
SO. Quoted supra nil •ccomp,i,)4nf nil* SI.
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Im pruden t."  In som e Jurisdictions Investing In Ju n io r mortgages, no  
m atter how well secured, was pe r sc Im pniilent. Tlsc view crystallised 
th a t an  Investment In a ‘new and untried  enterprise*" was Inherently 
speculative and  Im prudent. Ludicrous Judicial applications o f  die no tion  o f  
speculation continued In some Jurisdictions Into recent lim es,"

Trustees In the A nt h a lf o f  Ihe twentledi century, preoccupied  wldi 
avoiding speculation and  preserving capital, were Inclined lo em phasise 
long-term  governm ent and corporate bonds as dm characteristic i/ust 
Investment. Experience with Inflation after World W ar II taught lhat bonds 
placed significant InAadon risk on  d ie bondholder. Investments In debt 
could therefore experience declines In real value as severe as In equldes. 
We now know that. In InAadon-aijJusied terms, d ie long-term real rale  o f  
re tu rn  on equldes has greatly exceeded bonds. T h e  SlnqueA eld /lbbouon  
studies estim ate the  biAailon-actJuaicd rale  o f  re tu rn  on stocks since the 
1920s a t ab o u t 9 percen t p e r year, as com pared lo about 9 percen t for 
bonds."  Fiduciaries have adapted lo Ibis knowledge, and  through the 
second h a lf  o f  the century, have tended  to Increase d te p ro pordon  of 
equity In trust accounts, al least In those trust accounts lhat can bear die 
g reater volatility o f equldes,

II. Til* Uniform TRimmr Invujtor act
I tu rn  now to d ie Uniform Prudent Investor Act, with a view to 

Identifying and  explaining lu  m ain refornu. As the title o f  the  Acl makes 
d ear, the legislation retains the  prudence iian tlu rd ."  As did d ie  1092 
Keslaieinent, d ie Act u k es d ie  opportunity  to unisex the  p ru d en t m an, 
who has now becom e the p ruden t Investor. T he Act d lreeu  the trustee to 
Invest ‘as a p ru den t Investor would . . .  .* "

lu giving con ten t to the prudence label, d ie Act makes three great 
changes in the law. All three  were presaged In die 1992 Restatement. First, 
Ihe Act ardculates a greatly augm ented duty lo d lv tn liy  tru .: Invest- 
m e n u ."  Next, In place o f  die old preoccupation with avoiding 
jpeeitlailon, the  Act auhstllulea a requ irem ent o f sensitivity lo d ie  risk

it, RnWrmml (Stcond) of Truil* | U7 {ml. I (IHI).
St. S Auxin W. Scon k Wlllliin F. Frtulur, Tin UwofTnnU 1117,5, il 4fC.it) 'fit, ed 

IBM).
IS. Riiuuininl (J«cond) oTTiuna | 117 cini. t (1010).
If. For (lunpl*. In Sint AhUmi ft ink at M*ni|*m*iy V. Minin, CIS fa. Id 411, 417 

(Al*. I Ml), ml. dm ii/, 451 U.S. Oil (1**1), Un fuprnn* Court of AliUrn, Huiliujrd a 
tnnk in un* I or 17 dli,|,polnlln| ilock* hold In Ilia Lank'* (onimon Innt fund. Tin louit 
roioutd llial (lit 17 m u ipuuliilv* bicauu ill* I,ink puriliuid iltim In p*u xltli t vtiw la 
obtaining cplnl •ppiidtilon xtirn «old, and llnu il,a luuci |„d no4 bon luluU* long tc un 
Hull liiTiilmiKU.
SS. H0|tr <1. Ibbouon k K>« A. SliH)iitl1ild, Sioikj, Dumb, tnll*. and fnlliiloni llbloilol 

licit,im (I015-IU7S) to SO (Vd*d. 1070).
15. tirtA l i i, t(*).
17. IJ.|1(*].
15. Id. | I.
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tolerance o f (lie particular trust, d irecting llic trustee lo Invcil Tor "risk anil 
reiurri objectives reasonably lu lled  lo die trust.*" Finally, (lie Acl reverie< 
d ie m uch c rilld ie d  nondelegatlon  ru le o f  Former law anil actually 
encourages ih iile e i lo delegate Inveilm enl responsibilities lo profession- 
als.w

I A. Divmification
A duly 10 diversify (n u t Investments has been recognized In Am erican 

trust law for abou t a  century." In recen t decades Ihe Im portance o f 
diversification has been Increasingly em phasized am ong Investment 
professionals,, and accordingly, d ie  trustee'* duly lo diversify has becom e 
m ore acu te—for exam ple, In ERISA, the 1974 federal pension leglsladon, a 
fiduciary m ust diversify the  Inveslinenis o f  participant* and h en e lld srle i lo 
m inim ize risk o f  loss unless doing so Is dearly  Im pruden t."  T he 1992 
revision o f die R estatem ent o f  Trust* Integrated Ihe duty to diversify Into 
ihe veiy definition o f  p ru d e n t Invesdng."

T h e  Uniform  Fruden t Investor Act dem ands that the 'tru stee  shall 
diversify the Investments o f  the trust unless Ihe trustee reasonably 
determ ines that, because o f ip e d a l  circumstances, the purposes o f the  trust 
are h e lle r served w ithout diversifying,*" T he official C om m ent to Ihe Act 
identifies two situations In which resisting diversification m ight he 
appropria te : first, when Ihe tax cost o f  selling low-basls securities would 
outweigh the gain from  diversification; and  second, when the settlor 
m andates that the trust retain  a family business. W hen, however, Ihe trust 
Investor starts with cash in hand , falling to dlvers'fy Is Incxctiscahle.

T h e  em phasis on diversification also undeiiles an o th er p rom inen t 
feature o f  Ihe Uniform  Act, the portfolio standard  n r  care In section 2(h), 
which reads: 'A  trustee 's investm ent and m anagem ent decisions respecting 
Individual assets m ust he evaluated no t In isolation hut in the  context of

St. Id. 11(b). 
so. Itl. | 9.
St. £/, Dlcklnaon, Appellant, ISt Mm. lit, IS NX 00 (IIOO)i Rtilaltmtnl (Tlilril) at 

Tumi 1S7 (1001). Many suica li»v« no upllcJl luiliorliy on point. In to tvSargcrt Entire, 
HO ft. 7S. II A.Zil IB (IBI0), till Ptnmjlvinla 5u|Wima Court rpnallenctl Ilia duly to 
illvrnlf/, til vtrw ot tin growing cmpliuli on ilia duty lo divanify dlicuutd In ilia Ittl above,
I think li unllkrly llial Sorfitt would rtintlll good law In Penrupnnla. Ol.ltr New York cutt 
rtiliunl lo, or litduul about, dia duly lo dlvtnlty art aotliclad In S Scott Si Pialdicr, aupra 
note St, | IU, at S0J-0S n.lO. A ratant New York out linpoiaa ItiMlliy for • Uuit'e iiciu 
concentration of 71% of lu aaatu In a single blut clilp alork (Eaelnian Koilak) vlilrta 
atptilancid t Ion* d-tllnt In value. Emit of Jonii, N.Y.L.J., Jul. S, I0US, it SI (Sur. Q. 
Munrot Cay. IflflJ) (t «•># ilila rtfcranrt to Richard Covey.) Hit New York prudent Invtilor 
an, aupra nolt IS, insndalti dlvaiiUlcaUon and Uiua ftaolvti ilia inaiiar for Niw Yoik 
proaptnlirfly.
<1. EKISA mamtiiea ’dlvroUytng ilia Invaalintnu «f ilia plan ao as lo intnlndia alia itak 

of laaya loaiaa, lanital undtr ilia cjKurnalincea II ta (laaily pnadanl not lo do ao.’ Stmployaa 
Kailasmanl Int.ma *atuiliy Art I 404(»)<I)(C), SB UJ.C. | 1101(a)(1)(C) (IBS!).
SS. Kaalaiaiuanl (lldid) of Tnnui Prudent Invialor Rida 1117(b) (IWZ),
44, UriA | S (.-anpliaila addld).
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the  trust portfolio  as a w h o l e . . . . * "  T he official C om otenl says: "An 
Investm ent that m ight he Im prudent standing alone can becom e p n n len t If 
undertaken  lu sensible reladon lo o ilie r trust assets, o r  to o ilier n o n tn tit 
assets.*"

This Insistence on diversifying Investments responds to o n e  o f  the 
central findings o f  M odern Portfolio Theory, that there  are huge and 
essentially costless gains lo diversifying the portfolio thoroughly. T o 
u n d c n la n d  why, begin wills Ihe obvious tru th  lhat some securities are  
riskier than  others. Investon dem and to be paid to b ear the g reater risk. 
F or exam ple, a sU rt-np com puter sofiware com pany In Silicon Valley 
entails a far larger risk o f  disappointing returns o r  total failure th an  does a 
seasoned blue chip  tucls as Mobil Oil o r Ceneral Electric, If  you are a 
Silicon Valley e n trep ren eu r who wants m e to Invest In your alarl-up (Inn, 
you m ust o fler m e an  expected re tu rn  (lhat Is, a com bination o f  dividends 
and  capital appreciation  on the securities) that Is h ig h er than Mobil o r CE 
will pay m e in o rd e r to Induce m e to Invest in  your siskler venture, Till* 
calculation Is called the r lik /re itin i curve: I h e  h igher expected re tu rn  on 
Ihe Investment com pensates me for hearing die g reater rb k  o f  the 
investm ent being disappointing,

M odern Portfolio T heory  Isolates three distinct com ponents o f  the 
risk o f  owning any security: m arket risk, Industry rbk, and (Inn risk. Market 
risk Is com m on to all securities; it reflects general econom ic and  political 
conditions, Interest rates, and so forth. Intim ity risk, by contrast, Is specific 
to the firms In a particular Industry o r  an  Industry grouping. Finally, firm 
risk refet* lo factor* that (ouch the fortunes only o f  Use Individual firm. 
Thus, If we take the International oils for an example, we recall Dial all the 
producer* suffered from  die 1973 A rab oil em bargo (Industry rb k ), hut 
only Exxon Incurred Ihe liabilities a rb ln g  from Ihe great Alaskan oil spill 
o f  March 1989 (firm rbk ).

, T he capital m arket Investigator* have actually been able to com pute 
th e  approxim ate weight o f  ihe  three elem ents lhat comprise the  rb k  o f 
securities ownership. In round  num bers, m arket risk has been reckoned at 
30 percent; the risk o f  Industiy anil o d te r  groupings a t SO percent; and 
firm risk a t 20 p e rcen t."  T hese num bers underlie  Ihe Intense preoccupa-

49. lit, | 1(1.),
40. IU. | * cmt. (■‘Portfolio enndard"). Tlit lJPIA*e portfolio alanda/d of or* dtrfvta 

front coiitparebla l>n|uap In tin Hriiaiamrnl (Third) of Trutla: Prudent bwftlor Ruts 
) 117(a) (1001), which auras llial ilia prudanl Invtilor rut* la *lo ba applied to Invaalmanta 
not In Rotation bill In ilia conlral of ilia Irurt portfolio and aa a pul of an ovaraJI Invailnunt 
airalaiy. ■ • .* Tlit total portfolio ilandird datlilvely njrcia lira contrary rieand In Ilia oldir 
caao law) llial 1a *(l|lie form of Inipihy... la... on Ilia Individual itcurliy as aucli, and 
factor! trialing lo lira anllra poti/ollo art lo ba walgliad only along tvtrli otinra In ravtaktng 
Ilia prutleiica of Ilia particular (livcilininl itaclilona* lo ra Bank of New York (Splint), SIS 
N.E.M 700, 701 (N.V. 1074).
47, llrtalay, enpra non II, at 117. ISroalap’a actual numbtn an 11% niarkal rtak| tt% 

Iniluilry rtiki 17% oili-r gtonj.lug.; and 10% fltara (Irk. Tin paaaagi In tin abovs last 
conaolldalca tmlmiry and oilier grouplnga anil (ouitila II lo 10%.
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Won wliti diversification as (lie m eans o f  reducing  d ie rb k  o f  Invesdng. hy 
definition, m arket rb k  canno t be elim inated  through diversification, since 
m arket risk b  com m on to all securities. Rut Industry risk and  firm rb k  ran 
be reduced  greatly through diversification. T o continue with die exam ple 
o f  d ie  oil Industry, contrast an Investor w ho owned only in ternational oil 
shares In 1073 with an  Investor whose portfo lio  was broadly diversified 
across m any Industries, T he oil em bargo dam aged Ihe International oils 
and die autom obile and  airline Industries, b u t it triggered a boom  In 
dom estic olb, in  coal stocks, in synthetic fuels, In th e  energy conservation 
firms, and  in d ie oilfield equ ipm ent industry, We see, therefore, that 
Industry risk Is often negatively correlated . Owning stocks In these o th er 
Indu itiies would, In part, have offset Ihe dam age to  die Industries harm ed 
by d ie  em bargo.

Likewise, wldiln an  industry, dlvenificatlon reduces risk. Since I 
can n u t pred ic t the  Alaskan oil spill, o r any o d ic r  firm-specific hazard, I can 
lower rny exposure to such firm-specific risks by Investing no t only In 
Kxxon, bu t also IIP, Shell, Mobil, Texaco, and the o thers. Indeed, il 
com m only happens dial the perform ance o f  firms In (he sam e Industry Is 
negatively correlated—the success o f  one firm  comes a t ihe expense o f  Its 
com petitors. Efficient m arket theory Instructs us th a t It is Impossible to 
ou tsm art .the  m arket hy p red lcdng  which securities will do  bette r o r 
worse,”  Owning many securities enhances Ihe chances n f  offsetting losers 
with winners,'*

In the literature o f  M odem  Portfolio Theory, a telling expression lias 
lieen coined to describe what It w rong with imtlcrrilvcnllicailon: 
imamfttiualtJ riik. No one  pays the  Investor for owning too few stocks. 
Recall lh a t when I spoke o f  Ihe difference between Ihe Silicon Valley start­
u p  and  Mobil Oil, I said that the g reater rb k  Intrinsic lo the start-up was 
reflected  In its expected re tu rn . T he Investor faced with a choice between 
m ature  blue chips and an  Im periled new venture will p refer the  blue chips 
u n le u  Ihe new venture offers a superio r re tu rn , a risk prem ium . Moving 
o u t o n  the r isk /re tu rn  curve In dda way, we routinely observe dial the  
Investor who bears d ie g reater risk U com peniateil fo r I I  lly contrast, no  
one  com pensates Ihe Investor fo r having a portfolio lhat neglects lo hold 
securldes In enough Industries and  firms lo achieve effective diversification. 
U nderdlverilficadon entails needless risk, risk th a t can he avoided by 
constructing  a sufficiently large and representadve portfolio.

Diversification tends lo push the Investor toward very large portfolios. 
A lthough m uch o f  die benefits o f  dlverslficadon can be achieved with a 
carefully selected sm aller portfolio,** optim al dlverslficadon probably

t s . S t  Infra I r i l  scco inp>npn | naira 8 1 68.
<9. Brulcf compulci llial a uiit-slock (Milfoil* *0 1 siliINi SOX wrliUlltf In • p s r . A 
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SO. 1st<illv iillinsiu llial Un ilocki (sctpilonsllp willitltclcd for illvcrilflnllon (in 
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TRUST INVTS11NG 040

requires a portfo lio  containing hundreds o f Issues. Reladvely few Investors, 
o r  fo r o u r purposes, reladvely few (rust fiimls have that m uch m oney lo 
Invest, Accordingly, an  Investor who seeks lo elim inate d ie uncom pensated 
risk o f  undcrtlivenlficailon will usually need to Invest In som e form  o f  
pooled  Investment vehicle, such as m utual funds o r  bank  com m on trust 
funds.

R. Smiiiiully to tin Rhk/Ritum Curui in Placi of tin linn on Sptculalion
T he Uniform  Pruden t Investor Act elim inates d ie old categoric 

restrictions a n  particular types o f  Investments, such as Ihe p ro ldb ldon  on  
Ju n io r  m ortgages. Secdon 2(e) o f  the  Acl provides: ‘A trustee may Invest In 
any kind o f property o r  type o f  Investment consistent with the  standards o f 
this (Act].* T he official C om m ent explains:

T he universe o f  Investment products changes Incessantly. 
Investments d ia l were at one lim e d iought loo risky, such as 
equities, o r  m ore recently, Allures, are now used In fiduciary 
portfolios. Dy contrast. Ihe luvesUnent d ia l was a t  one d ine 
thought Ideal for trusts, Ihe long-term  bond, has been dbcovered 
to  Im port a level o f  risk and volatility—In this case, Inflation 
risk—lhat had no t been antic ipated ."
T h e  idea (bat som e securldes are Intrinsically loo risky for trust 

Investors collides with d ie  central findings o f  M odern Portfolio Theory. 
M PT teaches that Ihe risk Intrinsic lo any m arketable security Is 
presum ptively already discounted Into th e  cu rren t price o f  the security. 
H ence, on an expected re tu rn  basis, die rbk  Is com pensated risk. Thus, for 
exam ple, there  Is no  reason lo  drink that d ie shares o f  a  bankrupt 
com pany are m bpriced . T h e  securities m arkets are so efficient at 
d iscounting Inform ation abuut future profitability that today's price fiilly 

.Im p o u n d s the future prospects fur any firm, even a bankrupt firm, on  an 
expected  value basb.

Furtherm ore, Ihe risk o f  a hlgh-rbk Investment can be m aterially 
reduced  d irough  diversification, T h ai is why lonhlidcateri Investors who 
Invest In su rt-u p  o r  otherwise fragile firms comm only employ venture 
capital funds, which spread the  risk o r  failure o f  any single firm  across a 
portfo lio  o f  m any Anns. T he sam e logic underlies so-called vulture Amds 
that Invest In bankrupt o r troubled Anus. Som e o f  die firms will Aril, bu t 
m any will thrive. A basket o f  such securities offers die likelihood o f  a h igh 
n e t re tu rn  on  an  expected re tu rn  basis.

T h e  drafters o f  d ie Uniform  Pruden t Investor Act reasoned that "(rust 
beneficiaries a re  belter protected b y . . .  emphasis on  close a ltendon  lo 
r isk /re tu rn  objectives. . .  Ilian In attem pts to Identity categories o f

k  T U . 7 .1 .
S I . U riA  1 1  eniL ( 'A tw op lln i ( s lt |O ilc  rsiulcilons*).
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Investment that are p e r  ae p n itlen l o r linp riiilen i.*" T lte  heart o f  the Acl, 
section 2(h), states lhat the ‘ trustee 's Investment anti m anagem ent 
tledslon i" a re  requ ired  to ’ hav[c) risk anil re tu rn  oljjectlvci reasonably 
suited lo the  u-usi.**’ T he Act recognises lhat Investment re tu rns correlate 
strongly with rbk. However, as Ihe official C om m ent explains, ’ tolerance 
fo r risk varies greatly wills the financial and o th e r circumstances o f die 
Investor, o r  In the case o f a trust, with the purposes o f  the  trust and Ihe 
relevant circum stances o r  the beneflclaiies.*" lly way o f  Illustration, the 
C om m ent oluerves lhat If Ihe "main purpose* o f  Ihe particular trust "Is to 
su p p o rt an elderly widow o f m odest means,* lhat tn tsi "will have a lower 
risk tolerance than a trust to  accum ulate fo r a young scion o f  great 
wealth.*'*

Thus, ihe Act aspires lo free Iruitces from d ie  old r rcoccopallon wilh 
avoiding speculation. Should we expect lo see fu ture  trust portfolios 
stuffed with penny slocks, I'otish itoly futures, and  Crarlsl Itosalan bonds? 
T h e  answer, o f course, Is no. For most Irusii am i trustees, Ihe ou ter 
reaches o f Ihe tisk /re lu rn  distribution will he c v n y  hit as unsuliahle as 
before. W hat has changed Is that the trustee Is now able to exam ine the 
risk tolerance o f  each particular trust and lo tailor lhat (n u t’s Investment 
policy accordingly.

C, fit legation
T he last o f  Ihe g reat reform s o f Ihe Uniform  T rudem  Investor Act Is 

to  pu l the final nails In the coffin o f  ihe m uch crlflrlzcil form er m le  dint 
forbade trustees lo delegate Investment and  m anagem ent functions."

I. T in  lUccivid Noiidilignllou H uh
T he rule against tlelegaUng Investment flmcdoiis was a branch  o f  the 

general nondelegailnn  rule o f  trust law. As form ulated In ihe 1059 
Iteiiatem ent, die nom lelcgailon rule placet die trustee ‘ un d er a duly to 
(he beneficiary no t to dele rate to others d ie tlnlng o f  acts which die 
tn n ie e  can reasonably he required personally lo perform .*" T he rationale 
fo r the nondelegailon  rule has always been m urky." T he core n o d o n  Is to 
p ro tec t the  settlor's reliance when the personality o f  d ie trustee Is a vital 
com ponent o f  the settlor's Intention. We can well Imagine the case In

Si M.
SS. IJ. J l(b ).
St. M. 11 tine fRIil anJ rilum*).
SS. IJ.
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which the settlor's tleclilon to  establish a trust Is m odvatctl hy confidence 
In the good Judgm ent o f d ie pardeulnr Irusiee, especially when d ie trust 
bestows d b cred o n  upon die trustee In m ailers o f  distribution, lhat Is, In 
allocating shares am ong beneficiaries. Accordingly, we can understand  n 
ru le  lhat says d ia l If die particular trustee accepts (he Inisi, d ie  trustee 
can n o t du m p  It ofT on som eone else—at least no t w ithout following die 
p rocedures for trustee resignation and trustee succession that are 
con tained  In the trust Instrum ent o r In the default law.

T h e  traditional nondelegailon rule was, however, overbroad. Courts 
tended  lo read d ie  requ irem ent that the trustee no t delegate ’acts which 
th e  trustee can reasonably he required  personally lo perform *" as a 
prohibition  on  delegating any (Itncdon d ial looked to he  Im portant. T lte  
courts attem pted  to dUtlngiilsli pedestrian activities, s tx a lle d  ministerial 
functions, which the  trustee could delegate, from  discretionary (Unctions 
(hat were nondelegable. T lte tlraflers o f  d ie second R estatem ent 
perpetuated  this standard  even while adm itting lh a t they could Identify no  
'c lear-cu t line dividing the a d s  which a trustee can properly delegate from 
those which lie cannot properly delegate.*" T he nondelegailon  rule 
effectively forced the  iruilee to conduct peisonally all m ajor sspccti o f  
adm inistering  the  tnist, necessarily including Investment. T lte  second 
R estatem ent was crystal clear about Investing: "A trustee cannot properly 
delegate lo an o th er power to select InveiUiicnU.*"

As ihe Investment function has grown ever m ore complex, there  U 
ever le u  reason lo believe lhat nonspeclallsti are 111 to conduct II, 
Especially when family m em bers o r o d te r  am ateurs serve as trustees, (lie 
n eed  fur outside Investment expertise Is often acute. T h e  old 
tioudelegadon  ride perm itted such trustees lo u k e  advice from outside 
spedalb ts, h u t requ ired  die trustees lo go through d ie  m otions o f 
appearing  lo evaluate Ihe advice and to form  an  Independent Judgm ent 
ab o u t w hether o r  n o t lo follow II. O ften enough, this resulted In tie facto 
delegation, “W hen the Investment advisor 'recom m ends' and  Ihe trustee 
routinely 'decides ' lo follow Ihe advice, Ihe Inislec In reality Is delegating 
(lie selection o f  Investments,*"

Dissatisfaction with ihe noutlelegailou rule In Invesunent m ailers

Bt>. Rmiliintnt (Jicoml) of Tiuiia | 171 (1039), Tin ascend Rtilalamanl antaa ihla 
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itlicreilonaiy function! baa proved la ba a labeling pint, became *avan ilia moil manlaj of 
luii Involve! aoitia liberation...,* William I. Cary k Craig lb Milglii, Tlia Palagailon of 
liiviilrninl Mcipiinaltallliy fur Endovnninl Fumb, 71 CiIuml I. Itav. 107, l i t  (I07f) 
(cnipbiila In urlgliial).
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61 Joint II. Ungbaln k Rldiard K Ponur. Maikit Fumb and Tdiil-tnveJlmenl Law, 

Am. D. Puund. Rai.J. 1, 10 (1076).
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becam e In lem e. In recen t decades a variety o f  special-purpose aialtilei 
reversed the tiorulelegailnn n tle  fur Invcitinent anti o ilie r ip ed a llie tl 
functions, tlte Uniform  T rustees' Powers Acl In I9(H ," ibe Uniform  
M anagem ent o f  Institutional Funds Act In 1972," anti ERISA," (lie 
federal [tension reform  law, In 1974." Early In the history o f  tlte m utual 
fu n d  Industry, Il was feared that a trustee could no t p roperly  Invest In 
m utua l fund  shares without violating the nondelegailon  rule (on the 
theory  that d ie  Intslee was delegating the Investment choices in the  m utual 
fund  m an ag er)."  T lte  m utual fund indusliy responded hy securing 
legisladon that rem ains In force In m ost states expressly aiilhnrlring 
trustees lo Invest In m utual funds,"

2. Abrogating tin Noiultltgation Itule 
T lte 1092 R estatem ent achieves a m ajor reform  o f Ihe nondelegailon 

ru le . Nominally, tin. R estatem ent leaves the general nondelegailon 
p rincip le  Intact, hut effectively reduces It lo a suhrule o f  the duly of 
p ru d e n t adm inistration  and makes It easy lo overcome. H ie  new rule 
reads: ’A trustee lias u duty personalty to perform  the responsibilities ttf 
th e  trusteeship  txttjil at a jmnlail fnnon might itltgutt those responsibilities 
to o thers .p‘'  Applying that norm  to the investm ent function, d ie  new 
R estatem ent n o t only empowers d ie trustee lo delegate Investment anil 
m anagem en t pow en, Il provides lhat (he trustee 'm ay  som etim es have a 
d u l y . . .  to delegate (Investment) Amcl l ons . In such m anner as a 
p ru d e n t investor would delegate tinder the circumstances.*’*

'I l te  U niform  Acl follows the Restatem ent in crafting a delegation 
regim e. Section 9(a) empowers the trustee to ‘delegate Investment anil 
m anagem ent functions lhat a p ru den t trustee o f  com parable skills could 
properiy  delegate u n d e r d ie c ircum stances.'’1 As rep lacem ent safeguards, 
the  Acl Imposes duties o f  rare , skill, and caution on  trustees In selecting 
agents, in form ulating (he terms o f  the delegation, and  In reviewing 'th e
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a g en t’s perform ance and  com pliance wilh Ihe terms o f  die delegadon.*" 
T h e  Act provides d iat Ihe trustee who complies wlllt these standards *ls not 
liable . . .  fo r Ihe decisions o r actions o f  Ihe agen t to whom Ihe flm cdon 
was delegated .*" Instead, an aggrieved beneficiary m ust look exclusively 
to Ihe agent, who 'owes a duty to Ihe trust lo exercise reasonable care to 
com ply svldi the terms o f  die delegation.*"

T he official C om m ent explains the ‘ tension*’* Inheren t in a 
permissive delegation n ile . "If Ihe trustee delegates effectively, die 
beneficiaries obtain the  advantage o f  Ihe agen t's  specialised Investment 
skills o r whatever o th e r attributes Induced th e  trustee to  delcgafc,*" 
However, *lf the trustee delegates to a  knave o r an Incom petent, Ihe 
delegation  can work harm  upo n  the beneficiaries.*”  T he requ irem ent 
th a t d ie trustees use care, skill, and  caution in selecting agents. In 
form ulating  the  terms, and  In m onitoring  compliance *ls designed to strike 
Ihe n p p ro p n rte  balance between the  advantages and Ihe h a u n ts  o f 
delegation.*’'

3. Minimising Coilt
lu  connection  svlih delegadon, I conclude dds survey o f (he  main 

features o f  the Uniform Act by directing a ttention  lo a seemingly unrelated 
provision o f  Ihe Act, section 7, which deals with Investment costs. It 
provides lhat *(l)n Investing and  m anaging trust assets, a  trustee may only 
in cu r costs lhat are appropria te  and reasonable In relation to  d ie assets, 
Ihe purposes o f  Ihe (rust, and Ihe skills o f  the  trustee.*”  T here  Is nod ilng  
novel ab o u t the  trustee 's duly to minimize costs In every facet o f  trust 
adm in istration ." As die official Com m ent remarks, ‘Wasting beneficiaries1 
m oney Is Im prudent. In devising and hnplcm endng strategies fo r Ihe 
Investm ent and  m anagem ent o f trust assets, trustees a re  obliged to 
m inim ize costs.*"
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T h e  Uniform  Acl fo rcicci llial practice m iller llic A ci'i permissive 
delegation regim e will he a m ain tp lie re  fo r applying Ihe duty 10 minimize 
co m . T h e  official C om m ent o luervei: ’T he In m ee  m in i lie a lert in protect 
llic henefidary  from  'tlnuhle illpplng.' If, fo r exam ple, ihe trustee 's regular 
com pensation schedule presupposes that the  in n ie e  will conduct the 
Investm ent m anagem ent funcilnn, It iho iih l ordinarily follow lhat ihe 
tn u ie e  will lower lu  fee when delegating Ihe Investment function lo an 
o u u ld e  m anager.*"

■i III. T im  Future op  TRUirr Invejtinc

W hat wjll Ihe future hrlng u n d e r this new  legal regim e for trust 
Investing? ■

A, Grtnttr Un of Eqnitiu
ThLs Article has cm phaslted  lh a t die new R eila lem enl ami Ihe 

U niform  Prudent Inveim r Act are designed to liberate trust Investors from  
ihe  fa rm er p reoccupallon  wilh 'avo id ing  speculailon.* lixircm cly 
com eivaiive Investing will continue to he appropria te  for tn is t accounts 
that can n o t hear die volatility o f  riskier asseu. Uui fo r irusU that can hear 
som e exposure lo Ihe g reater volatility characteristic o f cipdlles. Ihe 
superio r long-term  returns will JusUfy the risk. As a practical m ailer, 
therefore, Ihe U nlfonn Act's Invitation to trustees to tailor Inveslinenis to 
th e  risk tolerance o f the particular tn ist Is likely lo result in g reater use o f  
erpiflies, apart from  Ihe m ost tbk-avetse trusts.

C h .iitah le  trusts and foundations arc  particularly likely candidates for 
Increasing their exposure to equities. T he Prefatory N ate to the U nlfonn 
A rt ohseives that although the *Act Is centrally concerned with the 
Investm ent responsibilities* o f  private trusts, *llie p tm leu t Investor ru le also 
hears on charitable* trusts." Ilecause charitable trusts anil foundations

St. IJ. | 0 (inL (Tom*). For more on llts concarn fcfilt ilouUt lUpplng In dilrpilon 
policy, no Leii|bcln, anpr* nuta SS, at IDS09.
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linpllcttloin or tlit Frudini Inviuor Acr 1 (IMS) (an lilt wtili tmlior) |litr<ln>(ltr Dtnkiri 
Trun Suicinrnil. Tin iltitintnl rtuonu ■Oimrtll/, ■ higher ti|uliy ttpoiuia (woducci 
lilflirr vailiUlliy ot Iruil valuer, ind ilitrtTort. rnort tlik. Iluwtvrr, llilt Inuntirnul rlik can 
be nilUpinl ilnou|li dlvirilfladon.* Id.

Uilii( a mltiy ot tniplilctl data, a rtctnl tlnanca nudy comtudu llial ilit tradlllonal 
prudent man iiandnd explajni ilit Itntlency at Unk fldudary Invritoii lo ovirrmpliailit Ilia 
cqulilca oI larga imiura comptnln, by companion with ilia |rcaier tlik-loliranca iliown by 
mmutl Aindi and silnr lypu ot Inntluiloml Invnnxi. Plant Pit Cutrdo, Hit Plilorilnf 
l-lfnl ot Ilit I’luJmlMan Lawi on liutlluilantl Equity Inviiliimiu, 40 J. tin. Itcan. 11 
(IBPS).
SI. UNA, rnfuory Non ('Iniplleailoni tor dudul.lt ami prnilun lonii*) (dilng Ilit 
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have exceplloually long lime horizons In comparison wills d ie lyplc.il 
private (nisi, they are uniquely sidled lo ride out the down-market cycles 
llial Inhere In stock-market Investing,"

Jl. Mon Pooling, luss liulitililnnl Security Selection 
My m ost confident prediction  Is that (lie future will see Inisleci 

m aking ever g reater use o f  pooled Investment vehicles. It will he  ever le u  
com m on fo r a trustee lo construct a portfolio o f  Individually selected 
securldes. Increasingly, Use m ain work o f die fiduciary investor will he what 
has com e to he called asset allocation. The tnislee will form a view o f  llic 
needs, resources, and risk tolerances o f  ihe  beneficiaries o r  d ie pardcu lar 
Inisl. T he trustee will d ien  decide what p ropordon  o f  Ihe portfolio to 
Invest lu what classes o f  assets. These choices will lake d ie  form  o f  
allocating Ihe Im sl assels am ong large, dlvendfled portfolios, primarily 
m utual funds and hank com m on trust fundi. U nder the  Uniform  Act, hodi 
the enhanced duty lo diversify and d ie  portfolio standard o f  care point sis 
In that d lrc 'tlo n . As I have previously emphasized, few truits have die 
resources (o achieve thorough dlverslficadon wldiout using pooled vehicles.

T he m ovem ent away from Individual slock selection responds (o d ie  
two central discoveries o f M odern Portfolio 1'heaty, O ne o f  these findings 
I have already discussed— die large and euendally  costless re tu rns (o he 
had from  optim izing diveislficailou. I l ie  o ilie r great lesson from  M IT  Is 
ihe  u n d em an d in g  o f why Individual slock selection is so perilous—why, 
lhat is, investors (ind It so hard to  pick winners and lo avoid losen. For 
persons who are n o t fam iliar wills die rem arkable Insights o f  M IT  on d ill - 
subject, a b rief overview may he useful.

I. Empirical Evidence on institutional Pori/olios
O ver Ihe past generation, dozens o f  research projects, mostly 

rouducled  from universliy nuance departm ents, have produced astonishing 
empirical data on Ihe Investment perform ance o f professional portfolio 
m anaged , The early studies were based on data from  Investment 
com panies, that U, m utual funds, hu t subsequent studies have replicated 
the  results for o th er types o f Institutional portfolios. These m u lle t have 
found that professionally m anaged InstltuUonal portfolios as a group 
actually uudeqierfo rm ed die broad stock m arket averages such as die 
S tandard and Poor’s 500 slock Index." T l te  funds did no t show superior

inniaa of ■ charitable Uuit Ii unitir ■ duly ihnllar I* tint ot tho liuilii ot ■ pitnlo Innb 
Hciiaicnitnl of Truiu J lap (1050).*). •
65. Tin cut foe gieaier equliy cxpoiueo In diaillaUe porl/olloi la developed In Jolin A. 

Edit It La will S. Smith, Lei Co of Your Old Invciliniiit Auumpdoni, Foundellon New, Jen.. 
Fib. IDOt, n St. dn obi John A. Edle it lawcll S. Sinlili, tnveiilng In U.S. Jicwrtdee li • 
Violation of Your thlndary Duly, Fouiidaltrn Newi, Nov.-Uec. IMS, tl It; John A. Edle, Till 
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Ju d g m en t e ith e r In picking nocks or anticipating general m arket 
m ovem ents.*" Further, n o  Individual fund ou tperform ed die m arket with 
a coiiilitcncy greater titan the law o f  avcragei would pred ic t."  A fund that 
perfo rm ed  well one  year tvas at likely lo perform  pootly the nex t year as It 
was to con tinue doing well.

Sim ilar rean lu  continue to lie reported . For example, a c ro u  tlte ten 
y ean  end ing  In 1003, the  M ornlngilar m utual fund research organlratlon 
found  that ‘ tllveriined U.S. stock funds re lu m ed  an  average 12.8%, 
com pared  with H .9%  fo r the  Standard k  Poor't 50t)siock Index."*' An 
im portan t scholarly exam ination o f  pen jlon  fund Inveslinenis In com m on 
stocks published in 1092 concluded that ‘pension fund  equity m anagers 
seem  to subtract ra th e r than  add value relative to  Ihe perform ance o f the 
S tandard  k  I’o o r’s 500 Index.*** T he authors o f  ihe study com puted that 
m anaged U.S. pension equity portfolios underperfo rm  the untnanaged 
averages hy ahotil 1.5 percent, which translates to n loss o f  about f i S 
billion a year."

I began learning about tills empirical work on  securldes prices In the 
early 1970s as a young law teacher a l Ihe University o f  Chicago, which was 
th en  a ho tbed  o f  efficient m arket research, I still rem em ber my Initial 
sense o f  d isbelief about d ie  findings, because they were so counterintuitive, 
flow  was It possible that d ie  sophisticated anil experienced Investment 
professionals m anaging the  great Insdltiilnua! portfolios could achieve 
results so  disappointing? 'llic sc  m anagers were the best am i the brightest. 
T hey worked u n d e r com pensation arrangem ents that gave them  powerful 
Incentives to  achieve Ihe best possible results In Ihe portfolios lh a t they 
m anaged. Yet Ihe data showed lhat they co u ld n 't even hit the side o f  the 
ham , In th e  sense that they had been unable to  m atch the perform ance o f 
the  broad m arket averages.

In 1975 Hus tors Malklcl published Ills celehialctl popularisation o f  
M odern Portfolio Theory, titled A Jtmulm Walk Down Wall Shut, a Imok 
now  In Its fifth edition, l ie  taunletl th e  professionals wilh Ihe claim "that a 
b lindfolded chim panzee throwing starts at the  [stock tables hi Ihe] Walt 
Situ! Journal can select a portfolio lh a t perform s as well as those m anaged 
hy the experts.""  T h e  hook caused som e resentm ent, because as Malklcl

• 7. Jamil II. I.oila k Mary T. Ilamllian, Tin Itoik Maikatl Tliauilu •ml Kvt.lmca 05 
( 1071) (oiHimadiliii i i i i i I /dona l«jr falir Wllllimion, M<uuilii| Mutual l imit rtifuuiianci, 
tin. Anal|iuĴ  Noy.'tlir. 1071, al 7SSI).
IS. Sn llrtalijr. nipia now II, al 55.
SO. Jouailiail ClctntitU, tlo/glid by Fund Flctlii|t, Wall Sc J., May 10, 1091, >1 (11.
00. Jotcf Lakonlilisk, Audi at Sclilclftr, Si ttolxfi W. Vliiuiy, Till Sinicluia and

Nifuiiimira ol ilia Momjr Maiii|immt liidiiiuy, lo llrookliiga I'apcn on t'cmiuinlc AciMij-.
Mlc/otconomla >50, S7I (St. Ually L C Wliuion aila., tOOX) (liiKliiiliir l-akunUliok),
01. Id. 579.
07. Iliiilun 0. Malklcl. A Kanduiii Walk Down Wall Sirail It (Sill cd. 10'JU).
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la ter acknowledged, "financial analysts In phi-striped m ils do  no t like being 
com pared with hare-nssed apes.*"

2. Efficient Mnikeli
W hat explains tills astonishing evidence? Why have the professional 

Investm ent m anager* perform ed so poorly? M odem  Portfolio 'llteo ry  
supplies a crisp answer to lh a t question. In a nutshell, the  Insight li lhat 
tlte  professional portfolio  m anagers are not Incom petent h u rg le ii, Indeed, 

Just Ihe opposite. T hey are  so good i t  w hat they do d ial they effectively 
cancel each o th e r  out.

T o  understand  why, s ta rt with the basics." T lte price o f  a security 
represents the p resen t discounted value o f l ts  Allure earnings. Further, fo r 
every buyer there  m ust he a seller—som eone who has form ed an  opposite 

Ju d g m en t about ih e  value o f  lhat fu ture  earning* stream  a t the security’* 
c u rre n t price. If  all Inve itnn  agreed lhat a particular security was a bargain 
a t  Its cu rren t price, n o  one who owned th e  security would sell It a t that 
price. Only an Increase In price  would Induce *eller* lo tell. T ills It why ive 
can say lhat, presumptively, any security Is correctly priced a t lu  cu rren t 
trad ing  level.

T o  ou tperform  tlte m arket—lhat Is, consistently to  Identify 
undervalued o r overvalued securities In advance o f  o th er Investors—an 
Investor m ust p red ic t fu ture  eam ln g t with superio r speed and  accuracy. 
Hut h e re  die task becom es daunting, New Inform ation ab o u t Individual 
com panies Is dissem inated rapidly as a result o f  m odern  comm unication* 
systems. T lte securities laws have largely choked o ff Inside Inform ation u  a 
source o f  advantage In trailing. Econom ic d e v e lo p m e n t lechnologlcal 
Innovation, foreign affairs, polltlral events, social changes—all profoundly 
affect the  prices o f securities, yet these phenom ena are  notoriously difficult 
In foresee.

I'rnfcsslnnal securities analysU are thus largely lim ited to In terpreting  
Inform ation already In the public dom ain  and  available to o th e r analyst*, 
lu  o rd e r lo outperform  (lie m arket Ihe portfolio m anager I tu  lo be 
consistently bette r a t m aking such Interpretations th an  tlte thousands o f 
com peting  professionals who are In terpreting  the same data. T lte  theory o f  
efficient m arkets posits lhat everything that Is known o r knowable about 
Ihe price o f a publicly traded security Is already full) rtJlecUi In lit/nice. T h e  
securities market* are  so efllcleiit In d iscounting Inform ation a n d  pricing 
securities lhat n o t even the  professionals can consistently Identify 
undervalued and  overvalued securities before o th er Investor* get there. 
T h e  Indifferent perform ance rerortl o f  professional Investm ent m anagers 
Is, therefore, "exactly what we should expect In an efllcleiit m a rk e t/"

OS. IJ. as a*.
01. Ilia (ollowtnf lliraa pn»/r»j>ln itnl/a frumjnlm II. I.aii|litlii l< Richard A. Fomar, 

Tlia IWvulmlon III Tiuil liivtilmaill l-aw, 01 A.It A. J. **7, «a* (Iu7t).
05. ilraala/, au|Mt noil II, al 55.
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One response 10 (lie lesson that you canno t lieat the m arket It that 
you m ight m ake a conihleretl Judgm ent to  ceate a ttem pting  II, eipednlly If 
yon can pocket the tavlngt from  not trying, A vait proportion  o f  all 
fiduciary Investing It now conducted  "passively,” In so-called Index or 
m arket fundi. T ltcte fund i undertake lim ply lo replicate the  perform ance 
o r  the broad m arket lndexei.M In the m ltl-l970i when m arket Amds first 
appeared , they attracted only a few h u n d red  m illion dollars, most o r  It 
from  die AT& T pension funds. Today, hu n d red ! o f  lillllnns o f  dollars lu 
A m erican equldes arc in d ex e d /’

3. Inefficient Maikets
N ot all markets are efficient. T he reason lhat Malklel’s dart-throwing 

ch lm pan iee  can  outperform  m ost o f  die professionals Is that the  chim p Is 
throwing d a ru  a t a talde o f m arket prices. T he clilinp Is a free rider, taking 
advantage o f  d ie  accuracy of the  Inform adon already Im pounded In the 
published prices for publicly traded securities. Dut som e assets do  n o t have 
a m arket price, TWo such classes o r  assets lhat a re  prom inent In family 
wealth, and hence lend to show u p  In trusts, are real estate and close 
coq iora tlnn i. T h ere  Is no  m arket price for your house. Your house Is 
unique, hence yesterday's trade o f  a house ncarhy does no t accurately 
value your house. Likewise, because there Is no  orderly m arket for close 
co q io radon  shares, the chim p with Ihe darts cannot hit a m arket price for 
them .

T o  conclude: M odern I’ortfollo Theory has taught us lhat the  game o r  
slock picking Is costly and  futile for m ost Invcsloti, especially small 
Investors, while em phasising (he large and essentially costless gains lhat are 
to be had  from maxim ising diversification. These twin Insights po in t the 
fiduciary Investor— that b, d ie p ru d en t Investor—strongly toward Ihe use o f  
ponied Investment vehicles that are large enough lo achieve high levels o f  
diversification at reasonable cost. T he Investment p a th  o f  the fu ture  for 
trusts, especially sm aller (rusts, Is the m utual fund o r the hank com m on 
trust fund.

96. Tlit IMS Riiliiimtnl mikn dnr llial liwcnln| In Index fundi li prudent. 
Ruuiimini (1 tiled) ofTruiu: fruitful Inviuor Rula | II? out. li (lO'JS)i lit. riportir'i now, 
| SI7. >1 78-71?.
177. Il liu ricmily bun compulid llial Ilia 100 largeji tltlliKil tirndll pimlsii funila 

held |>77 billion In liultx tumla, cr which |!S< billion la In tiomciilc ri|nlile>, J)5 billion In 
rord|n c quliln, and ilia rui In bonds. Tlie 100 liiftil ddtiud conlilbtulon fundi bold ISt 
billion III Indrx rundt, too billion of II In cqulUn, Ilia ran In bond#. I'aiuloiii k Invcalnitnu, 
Jan. It, 1098, al 8?6t.11» aaini Jouiiid rrponcd lolsldomtiilcliidixid uida of isx-cicmpl 
llivcaion (monljr pinilon fundi) al tbovi |6C>0 Ulllon u ol IStctmbcr I. IMS, Indexed Am is 
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lly freeing Inu lees from d ie  old concern  to avoid speculation, and  hy 
relieving them  o f  the categoric restrictions forbidding particular sorts o f 
Investments, Ihe Restatem ent and  the Uniform  Act will make It easier for 
the trust Investor lo Include in llic portfolio relatively novel types o f assets, 
when such assets a re  likely to  enhance diversification o r  to Improve 
expected re tu rn  on a risk-adjusted basis.

T lte  licst exam ple o f  th b  new openness to fiduciary Invcsdng Is 
occurlng In foreign securities. Until die 1980s, It was relatively uncom m on 
to find foreign securities In Am erican trust portfolios." T h ere  have been 
a  variety o f quite legitim ate concerns about Investing abroad. T lte liquidity 
o f  m ost foreign m arkets is Inferior lo lhat o f  d ie Am erican markets, 
transaction costs on  foreign exchanges a re  higher, d ie  regulatory and 
accounting standards abroad are often le u  exacting dtan  in  die U nited 
Stales, and currency rb k  Introduces a fitrd ter source o f  volatility. 
Nevertheless, these drawbacks pale when contrasted against die great 
advantages o r in le rn ad o n a l investing.

Foreign securldes enhance diversification. As o f year-end 1994, 
Am erican equldes co iud lu tcd  85.1 percen t o f  d ie  cap lta lla ilo n  o f  die 
w orld 's equity markets. *To Ignore non-U.S. m arkets b  to Ignore 64.0 
p e rcen t o f  the total global m arket.”"  Furtherm ore, d ie w orld 's securldes 
m arkets lend lo move against each o th er ra th e r than  In alignm ent. Dack in 
Ihe early 1980s Richard llrenley showed ‘d ial a well diversified 
International portfolio is only a b o u t . . .  (wo thirds as risky as a diversified 
portfo lio  o f U.S. slocks.*1"  Returns so superior led Drealey to conclude: 
"You need  a very posldve reason no t lo Invest a significant p roportion  o f  
your slock portfolio overseas.’ 1,1

Investing abroad has boomed. Between 1975 and  1992, total 
Jn lernadonal equity m utual fund assets Increased from f 800 m illion lo over 
f 43 b illion ."1 T here  lias been a com parable Increase In In ternational 
Investing am ong pension funds, charitable endowm ents, hank com m on 
tnist Atuili, and o th er fiduciary Investors. Using data from  d ie  Nadonal 
Association o f  College and  University fiu ilneu  Officers, the Hew Yoik Times

C. International Investing

08. Tli> 1959 Riiisloncnl riollid: "In llic ciillrr rltcltloni tin cornu were Inclined Is 
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recently rep o rted  dial 7.5 percen t o f  college and tinlvenliy endowm ents 
a rc  now Inveated In foreign cqnlflej. For Yale University, the  Titiut 
reported  12 percen t o f  d ie  endowm ent In foreign equ ities .'"  Foreign 
holdings constituted 7.2 percen t o f  the assets o f  United States pension 
funds as o f  1993 and  are projected to reach 11.5 p e rcen t In 1008,'

T h e  1002 Restatem ent expressly endorses trust Investment In foreign 
securities."* T he U niform  Acl does no t single ou t any asset class for 
special approval, Imt hy em phasizing diversification, die lotal-porlfollo 
standard  o f  care, and Ihe abrogadon o f  categoric restrictions on types o f 
Investment, d ie Uniform  Act leaves no  doubt d ial it buttresses International 
Investing."*

D. Derivativa
Derlvadves constitute an o d ie r category o f  unconvendonal assets 

destined to  becom e m ore prom inent In fiduciary portfolios. Scandals 
connected  with the  use o f derlvadves have been front page news In recen t 
m onths. Rogue trailers have Indicted huge losses on the  Dalwa Dank, on 
th e  C om m on Fund, and on Ihe venerable bu t now defunct narlngs Ilank. 
Com panies as sophisticated as C eneral Electric and T ractor & Camlile a re  
litigating abou t large losses sustained from Investments lu derlvadves. 
O range County, California, Is In bankruptcy thanks lo Ihe county 
treasu rer's  p en ch an t for Investing In derivatives.'" Prom a distance, 
therefore, derlvadves seem to  be well worth avoiding, especially If you are  a 
trustee charged  wilh Investing prudently for your beneficiaries.

As Is so often the  case, however, the headlines tell only pa rt o f  Ihe 
story. T lte scandals Involve cases In which derivatives were used In a fashion 
lhat Increased portfolio risk enormously. Embarrassed Investors were 
effectively placing Immense bets on Ihe future o f  Interest rales, n r  In Ihe 
case o f Darings, on the  fu ture price levels o f  d ie Japanese slock m arket.

101. Unlv««llln Tiling on PJili lo Overcome Flint Jqueeie, N.Y. 71ni«i,Jidy tl, 1005, al 
At, A7.
101, Solnlk, tupn noli 100, si 676.
105. Riiiilimml (Tliln!) of Trueni Tiuilinl fnvittoe Rule J 117, emu. f, / (1001)1 Id. 

rcporttr'i noli, «i 9709.
105. Tin Buikin Teuel Suiemenl, "tnvnunmi tinpllciduu of ilia Nuilm! Invaiior Acl,* 
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S u d i Investments are highly unlikely lo qualify In a private trust account 
u n d e r any form uladon o f  prudence, because d ie downside risk Is larg e r 
than  d ie  risk tolerance o f alm ost any trust Investor.

T h ere  are, however, risk-reducing uses o f  derivatives. T lte  U niform  
A ct's abrogation o f categoric restricdons on  types o f  Investments allows 
trustees to use derlvadves in such cases. C eorge Crawford, In Ills 
intrlgulngly dded  a rd d e , *A Fiduciary Duly to  Use Derlvadves?,* illustrates 
a  pardcularly com pelling case."* Crawford posits a situation Involving an  
elderly woman whose asseu consist d lspropordonately o f  a large block o f  
shares In d ie Philip Morris Company. She bought llic sharej decades ago, 
and they have appreciated hugely. She goes to  the local bank and  sets u p  a 
tn ist fo r h e n e lf  fo r life, with die rem ain d er to  h e r  sibling*. She tranifera 
Hie Philip Morris shares to the tnist, toged ter widt h e r o d te r  holdings. T lte  
trust Is seriously underdlvenine<l;-slxty p e rcen t o f Its assets are  tied u p  In 
Philip Morris stock. Alas, d ie bank as tn is lce  faces a difficult problem : 
Selling Pblllp Morris slock would result In a taxable gain, with perhaps 30 
p e rcen t o f  die proceeds being lost to taxadon. U nder die rule d iat allow* 
stepped-up basis a t deadt, lhat tax liability would be com pletely avoided If 
the tn is t retained d ie slock until die se ttlo r's death,

In trailldonal trust adm inistration, d ie trustee would be faced wldi a 
choice between selling d ie shares, duis Incurring d ie tax cost; o r  ho ld ing  
d ie  shares and nm n ln g  die risk o f underdlvcrslficadon. In Crawford's 
parable, die In iitee  opts lo bold and  rem ain underdlvenlfied . Soon 
thereafter, Philip Morris plunges from  J78  p e r  share lo 152 p e r  share.'** 
Crawford suggests d ial d ie trustee bad a third alternadve, an idlem adve so 
com pelling d ial die tnistee m ight he liable fo r breach o f  d ie duty o f  
p ru d e n t Investing fo r falling to have taken It. T lte trustee should have 
bought a  dctivailve, a pu t option on  Philip M onis com m on, d ia l would 
have Increased In value In the  event lh a t the price o f  the underlying 

• com m on stock declined. Buying pu t o p d en s can be cosdy, bu t for a 
n u m b er o f large capltall/adon slockj, Including Philip M onls, low-cost p u t 
options called LEAPS (Tong-lcrm  equity appredadona") can be purchased. 
Crawford n tn i d ie  num bers and shows that d ie  advantage to bolding d ie 
Pblllp Morris an d  ofiie tdng  die risk o f  decline by buying LEAPS Is so 
overwhelm ing by com parison e ither wldi selling die shares and paying d ie  
tax bill o r  doing nod ilng  and  risking d ie  loss from underdlveniflcadon 
d ia l the p rudence standard should com pel d ie use o f  tbu deiivadve.

As Crawford's example suggests, I th ink we can confidendy pred ic t 
d ia l the  com ing decades will witness ever g reater use o f rlik-reduedon 
strategies employing derlvadves In trust portfolios.

I OS. Cn»rorJ, iu|ir» roll 107,
109. CnHfonl, eupri noli 107, tl SIS.
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Ii, Iteduced Deference to tin Paj/er 'Frail

An nilil (rail o f  ilie o lder trust Investment law In decid ing wlicilier a 
In n lee  has Inveiird prudently  liai lieen d ie  inclination lo give great weight 
lo d ie  Ir iin e e 'i  Internal procedure* Tor invciiiiig and  m onitoring 
Inveitm enii. I f  a  corporate  In n lee ’i  Hie re d le i  a p len itude o f  deliberation 
— an Investm ent comm ittee, a securldes selection com m lnee, and  a 
portfo lio  m anager for the  particular Iruil, all busily pum ping  q u arte t)/ 
m em oranda ab o u t iliclr due delllie ra teneu  Inlo Ihe flic—die courts have 
lom ellm et been willing to treat tills p a p e r trail as presum ptive evidence o f 
p rud en ce .1"  A practitioner treatise rem arks on this phenom enon: *fn 
cases Involving the propriety o f  Investments, d ie decision-m aking proceis 
may be as Im portant as d ie  decision Itself, a t least for purposes o f  
de te rm in ing  the trustee 's responsibility.*1"

I su sp ec t 'th a t die courts have tended  to fall hack on evidence o f  
seemingly sound Internal procedures because die substantive standard  o f  
p ru d en t Invesdng has been so Imprecise. I'rocedoralbm  Is a com m on 
re treat In fields In which sulisiantlve law provides Inadequate guidance 
—Am erican adinlnltlradve law It a p rom inen t exam ple. Tor the  future, 
however, particularly as regards the  Intensified duty to dlveislfy u n d e r the 
new R estatem ent and the Uniform  Acl, I predict (hat Ihe courts will fee I 
less neeil to re treat to the procedurallsm  o f  die p ap er (rail. No am oun t o f  
p ap er trail can excuse Ihe five-bond o r ten-stock portfolios still found In 
too m any (rust accounts.

'I l ie  g reater olijecdvhy ami precision o f  the  m odern  standards for 
p ru d en t Invesdng manifest Iheuuelve* well beyond the  duly to diversify. 
For exam ple, as trust Investing moves toward ever g reater use o f  broad* 
based portfolios, it will becom e easier to m easure Investment perform ance 
and to identify substandard returns. Many types o f  m utual funds and 
com m on (rust funda are easily com parable. Most tponso is offer the 
chocolate, vanilla, and strawberry o f  corporate  bond  portfolios—short, 
Interm ediate, and long term . M ost offer a com parable array o f  U.S. 
treasury bond  funds. And we are now seeing ever increasing standard ly*  
lion o f types o f  equity funds.

Consider, therefore, a sim ple case. Suppose that a trustee determ ines 
to Invest twenty percen t o f  Ihe tn ist In an  interm ediate-term  bond  fund. 
Suppose, fu rther, dial d ie pardcu lar in term ediate bond  fund that the  
trustee chooses persistently underperform s o d ie r  Interm ediate-term  bond 
funds on  account o f  drastically h igher expense ratios. In view o f  die 
trustee 's duly to m onitor,1"  the b u rden  will m ore easily shift to Ihe 
trustee lo  explain why Ihe trustee chose d ia t pardcu lar fund. U nder die

110. riilnpc Ui< mon <>i|(<nliil usuipto Is Juik v. Unhid Jims Truil Ca., Hi P. 
Supp, *70 (5 I) N.V. 1070), • gnlllbli opinion tiy llis noruully perceptive Jmlgi Iilnril 
WelrdeM.
111. A. Wilier Noiisintn <1 it., Tiun Adinlnlilrsilon mil Tuition | IP.05[ J| (1005). 
lit. UNA | 0(i),supes tut t«oiit|Mii)hi| now 71.
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p ru d en ce  standard , tho comparability o f  Increasingly standardised fund 
types will allow trustees (and the con .is who oversee trustees when 
beneficiaries are unhappy) g reater precision In exam ining Investment 
perform ance. T h e  po in t Is no t (hat a disappointing fund o r  fund year Is 
Ipso facto Im prudent—far from  II  T he po in t Is that d ie growing 
com parability o f  fund types provides a m ore precise and objective 
benchm ark for evaluadng claims that a certain fund Is to  manlfcsdy 
Inferior lo com petitors lhat Investing In It, o r  retaining II, Is Im prudent.

F . Increased Sc ru tin y  o f  Uneconom ic S e tt lo r In s tru c tio n }
I would also pred ict dial d ie g reater clarity o r d ie new tn is t 

Investment law will result in leu  deference to  (he wishes o f  Ilie trust settlor 
In an  uncom m on bu t troubling case— die case In which d ie  se ldor 
attem pts to Impose a manifestly stupid Investment restricdon on  die (rusL

Take as die stardng  po in t the  proposldon, strongly en d o n ed  In 
section 1(h) o f  die Uniform  Act,1"  d ial alm ost all tn is t law Is default law, 
rules d iat yield to die contrary wishes o f  d ie  settlor. T n ist law presum es 
that d ie  se ttlo r has the best Interests o f  the beneficiaries a l h eart when die 
settlor imposes restrictions on d ie  dbjioslllnn o f  tn ist property. If, for 
exam ple, I leave my sum m er cottage on hake Adams In trust fo r my 
children  wldi Inslnicilons lhat It no t he to ld  but kept In the  family for 
recreational use, that Instruction will he honored  even If d ie beneficiaries 
would ra th e r n o t te l  foot on d ie  shores o f  Ijike Adams ever again,1"  
U n d er conventional Am erican trust law, th e  settlor's properly rights a re  ' 
Indulged. At settlor, 1 Bin entitled to  decide what Is best for my 
beneficiaries, subject only to die ru le against perpeluldet.

T h ere  arc, however, llm liadoni. If  I devise properly to  a trust 
d irecting  lhat the trustee erect equestrian statues o f  m e In public squares 
In Iowa, lhat provision will be Invalidated. A private trust m ust be for die 
benefit o f die beneficiaries; a charitable trust m u tt tadsfy standards o f 
public benefit. T he trust to endow Iowa with bronze, equestrian L angbelnt 
achieves n e ith e r." '

Even when Ihe te td o r 's  Instruction Is no t manifestly loony, die 
deviation doctrine allows a  court lo alter an  unwise Investment restricdon 
'I f  necessary to cany  ou t the purposes o f  Ihe trust.*1"  T he leading case

IIS. 'Tin prudent Invtilor ruts, s iltfiull ruls, nisjr be upended, rcitrlclsil, elltnlniled, 
or oilurwtis sliirtJ by llis provtsloiis et s iruiL* UriA I 1(b), 70 U.LA. II (Supp. IMS), 
lit. *If llis conUnusnce et Ilit iruil I# nsctiisry lo tarry out s intttr 1st purpoi# et ilit 

Inul, ilit btnrftclMlti csnnoi compel lu terinlniilon.* Rciuiimtnl (Second) ot Trutu
1 JS7(1) <1050).
IIS. Id. | Slt(c) (Innlldetlnj Iruiu tor esprlrlous pnrpoitt)| ttttnl Id. | IK cim. f. 
Cemysre M’Cily v. Unlvtnliy of Clujow, |I007| Sits. (lu. IS I (Scollind), volilliif s truil lo 
crstl limits of llis Isilslor silil oilitr Amilly intnilitii on lunli ilsvtisd by III* isiuinr, 
JtiiuntJ I* I iron h Fnifliir, inpn nuts If, | IK.7, H 177-71. Oil ilia pulilli biiiilll 
siindird, llis io.cslliil iloctrliis of cbiulsbli purposes, sis Ktiuiciucnl (Second) ofTrusU 
| SOS (1050).
IIS. Riililimtnl (Stcoml) of Trusts I 107(1) (1050),
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Involved a iru il te l  up  hy Jo sep h  Pulitzer fo r  Idi children, III which lie 
forbad d ie irm iee i In tell ihe  Aims Voik WoilU neivipapcr. W lien Ihe paper 
becam e iinprnfuahle, d ie triu leei received Judicial approval lo icll l( 
anyhow .'" T he reasoning In in ch  caje i Ii d ia l subsequent experience has 
revealed a con/llcl between d ie  aelllor'a d o n ih ian t purpo ie, which li lo 
benefit d ie  trust beneficiaries; and d ie  aelllor'a subsidiary purpose, which li 
lo  benefit diem  In a pardcu lar way—In 1‘nlilur, hy keeping d ie  Ntu Yoik 
World In d ie  iru il. T he courl ii ihnply  p referring  d ie  dom inan t puipose, in 
o rd e r (o carry ou t th e  aelllor’a presum ed Intent.

Suppose, however, lhat Ihe Iru il h n ln iin e n t lit Piililur had foreseen 
and  recited Ihe danger d ial die p ap er m ight becom e unprofitable, and 
had d irected  re ten tion  o f  die Investment In any event. I have no  doub t that 
th e  court in  Pulilur would h ive  o rd ered  Ihe trustees lo sell d ie new spaper 
desplle Ihe sen ior's direction lo re la in  IL T he se ttlo r's  Instruction lo retain  
Ihe new spaper a t all costs would com e lo resem ble my Im lrucUon to litter 
th e  Iowa landscape wilh equestrian slalues. I f  d ie sen io r directs an 
o ljecdvely  stupid Investment policy, d ie co u rt will direct deviation even 
though  the  sen ior anticipates d ie  clrctim iiaiice.1"  'Hie sen io r Is 
p resum ed to  Intend lo benefit the beneficiaries, bu t if  It can be shown dial 
a term  o f  d ie  trust mauifesdy harm s Ihelr Interests, d ie court will o rd e r 
deviation from  I I  A private trust m ust h e  fo r th e  benefit o f  die 
beneficiaries.

Now consider a type o f  Investment Instruction lhat Is closer lo 
reality.1"  T h e  sen io r has worked all Ills life for, let us say, HIM. T hrough  
stock options an d  com pany sponsored  Investm ent plans, lie has 
accum ulated  a large block o f  HIM com m on stock. He dies, leaving d ie 
block In trust with Instructions no t in sell iL 'H ie  block Is d ie only 
substantial asset o f  Ihe Iruil, and herause d ie  sen io r 's  death  results In a 
stepped-up basis, selling d ie block Incurs no  lax coil. Suppose, further, 
lh a t die sen io r leaves a letter explaining his thinking. “I worked for HIM 
fo r 35 years, lliey were wonderful to m e, lliey helped  m e Imy d ie  slock, 
an d  die slock zoom ed In value th roughout iny career. You Just canno t do  
heller.*

W hat Is happen ing  In lids case Is llial d ie  sen ior Is Im posing Ids 
supposed investm ent wisdom on llic trust In circum stances In w hich die 
investm ent strategy Is objectively stupid and Im prudent. W e now know lhat 
Ihe  advantages o f diversifying a portfolio o f securities a re  so g reat lhat It Is

117. Un rullliir. 110 N.Y-l 17 (NY. Jur. Cl. I OS I), off* 160 N.YA 075 (NY. App. 
tllv. IDS}).
lit. £(, Culonlil Truil Co. v. Ilrown. 135 A. 655. 561 (Conn. 1026) (.loUIIng void ccraln 

rrnrlcllont u lo ihe litljlil of bulMlnji lo ba trirttil on liuit red .nut* b.rain. Mic 
rulrtcilonr in oppo.td la she InUff.tJ of tin b.iitfUnflc. of Un Iruil").
llll. 'Ilu reported cuts linuiics truiU wlili p.itnlulon lo rruln nilicr ilun ounl(bt 

illrKltou. St, i(. Mitu. V. Honk or Col., SSO Mil IS30 (Woili. Cr. App. 1075); Wiruurk v. 
Crawford, I VS S.W.Jd 010 (Ho. IS, A|>|«. IOI6)i Ural Nn’l Hank of llorton v. Trun.t.U llorp. 
IU] NX. ISO (Mur. I0SI).
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folly no t to do  II. 1 am no t saying that you can never have an  
untierdlverslfletl trust fluid. It will rem ain com m on to place a ftm lly firm 
o r  a  family farm In Iruil, notw ithstanding diat such a trust will oflen he 
underdlverilfled. T h ere 's  no th ing  w rong wldi using a trust as pa rt o f  d ie  
succession arrangem ents for a family enterprise, i fu rth er concede, 
following d ie ofllclal C om m ent lo  the U niform  Prudent Investor A c t,'"  
that (here will rem ain cases In which Ihe u x  cost o f  diversifying a  low-hasls 
asset may outweigh the g a in ,"1 W hen, however, the  intsL assets are cash 
n r  cult-equivalent, In d ie  sense lhat diversification can he achieved a l Hide 
cost, I believe lhat Ihe courts will come to  view die advantages o f 
diversification as so overwhelm ing d ia l d ie settlor's Interference with 
effective dlverslficadon will he found In ' be Inconsistent wldi the  
requ irem en t (bat a private Iru il m ust be fo r d ie  benefit o f  the  beneficiary.

G, 1'raclinnalion o/TruiUuhip
T rusteeship entails d iree  reladvely distinct functions: Investment, 

adm inistration, and  distribution. Invutnunl Includes no t only d ie  Initial 
selection o f securldes o r o d ter assets, bu t also d ie tasks of m onitoring  d ie 
Investments for continuing suitability, Investing new Hindi, and vodng the 
shar.’i .  Admlnltlrallon Includes the range o f accounting, reporting, and tax 
filing. T lte responsibility for taking custody o f  securities Is a n o d ie r branch 
o f  trust adm lnlstradon. Unusual trust assets may require o d ter adm inistra­
tive work—m aintaining and leasing real estate, Insuring and safekeeping 
th e  I’lcassn and d ie diam ond flam, and  so forth, Dltlriliullou Is snm ellm es 
m echanical, bu t trust Instrum ents often bestow ujton trustees ilie discretion 
to  spray, sprinkle, Invade, accum ulate, term inate, and so fordi. 
D istribution, therefore, requires In lerpretlng and applying d ie  som cdm cs 
com plex language o f d ie  ixitsl Instrument) and II com m only Involves 
contact with the current beneficiaries, In o rd er to keep abreast o f  Uielr 

• needs and  circumstances.
In form er centuries, w licn ancestral laud  was die prototypical trust 

asset, d ieie  three functions o f  trusteeship were Inextricably m erged. T lte  
trustees were oflen n o t m uch m ore Ilian nom inees—m ere stakeholders 
— and  d ie  family d ia l lived on the land m anaged IL As financial assets have 
becom e die characteristic asset o f die m odem  m anagerial trust, d iere  Is 
ever le u  reason for these three reladvely disparate functions—investment, 
adm inistration, and  distribution—to rem ain consolidated In a single pa ir o f  
hands. No deep  connecdon exists between, for exam ple, being good a t 
working wldi beneficiaries on the distribution side, and being expert a l 
Investing u n i t  funds o r p reparing  fiduciary tax returns.

As M odern Portfolio Theory and  d ie m odernized p ru d e n t Investor 
n o n n  drive fiduciaries to use ever larger portfolios, there  will be ever leu  
reason to think that family tn isteei, am i even small hank trustees, can

iso. UNA | i  a n t
121. Bui 104 iii|H* iiolci 10500 siid sccomptn)4n| itnl.
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com petently conduct the Investment Aincllon In lioiuc. T lic  delegation 
doctrine  llial it legitim ated u n d e r  die 1092 Itestaiem ent an d  die Uniform 
A cl"1 faclllu iei die m e  o f ou tilde  Inveiim ent products and niiulde 
Inveilineni inanagen . Ilank (n u t departm ents are making ever greater me 
of m utual riiiidi.1"  Wlien the  funds are Internally m anaged, they 
constitute a d o te  alternative to hank-operated com m on tru il fum li. W hen 
Ihe hank as tn ittee  m et externally m anaged m utual Hindi, the trustee 
com m only retains the asset allocation decisions for the  particular Iru il In* 
h o m e  while effectively delegating detailed portfolio m anagem ent to the 
ou tilde  Investment company, l id s  Is an Intennedlaie position between 
com pletely Internalised Inveiiment m anagem ent and  com plete delegation 
o f  the  Inveiim ent function.

O ne consequence o f legitim ating d ie  delegation o f  Investment 
funcdons will likely he a g reater willingness on the part o f lawyers lo  serve 
as trustee*."1 Lawyer* hring expertise in  d ie in terpretation  o f u n it  
Instrum ents, and ihe typical law firm exhibits m ore stable personnel 
practices than  ihe perennial revolving d o o r that has been inch  a troubling 
feature o f  hank trust departm ents. Thus, on the distribution side, lawyeu 
and law ftnns have form idable comparative advantages as fiduciaries, fly ' 
contrast, lawyer* have no particular reason to he in Ihe Investment 
business—at least If the Investment function emails the wotk o f a rlv e ly  
constructing anil m aintaining portfolios as opposed to m aking or 
o v e n ed n g  asset allocation decisions am ong externally m anaged portfolios. 
The delegadon  doctrine may eticouiagc m ore lawycti and law firms to 
accept trm teeshljis, hy keeping distribution work lii-linuse, while facilitating 
the  delegation o f  detailed investment and  administrative functions to 
specialised providers.

/ / .  Principal anil Incomi 
I conclude my efforts to p eer Into Die future of trust Investing by 

tu rning to  a seemingly quite distinct subject; the rules governing how 
trustees allocate Ihe receipts from Insst inveslinenis between principal and 
Income, T he new trust Investment law Is underm in ing  Ihe practices that 
trustees have long followed for discharging ihclr duty o f  Impartiality to 
m ultiple beneficiaries. We are  learning that the duties o f p ruden t Investing 
an d  o f  Impartiality have had a m ore Intim ate connection than  has been 
understood. Traditional principal aniM iicnmc concepts will no t survive In 
the  world o f  MPT-tlrlven Investing.

II*. Sitiiifn nom U tl *o.l Ins.
IIS, Tli* lutjus I.** lu o«n Utului M«l*ul< L. F«ln <1 *1, *(uoi»l KunJ AriMilu of 
Rink* (IMS).
IIS. I Iwvo tlu-lwu In,I trrultn lo point lo lomt of ilio •<t«ini*i<* iliti tiwj*i* <tn 

l.ilnj lo Uiiiiidlilp u mil u tomo of ill* ,l*ii|«ll. Jul.n II. L*n|Uln. Tstlnf t Loot *1 III* 
ri.iui tod Mlnum of ilit rndlci, 111 Tr. Jv Cn 10 (l)ic. lUStf). Tin Arndt »n ISor 
Auotlidon'a moot irttnl (ul.Ums oil ilio loplr It ripsiinl In Diodlty IL Coot, filnrljJu for 
Aooini)* Acilni In Oilnr IlJotliry Kolu, I nil* a flop. I (kl»f./Apr. 1991).

rn u s T  tNvrxiJNG m

Moil trusts provide for m ultiple Interests, comm only a life estate, 
followed by rem ainders—for exam ple, to  my widow fo r h e r  life, rem ainder 
to  my Issue. T rust law requires the tm stee  Its such c u e s  to  adh ere  lo what 
Is called ihe duly o f  Impartiality, 'i lie  Itc iia iem rn t veiilon says: "If a trust Is 
created  for beneficiaries In incceaslon, the trustee Is tin d er a duty to Ihe 
successive beneficiaries lo act with due regard to (heir respective 
Interests.""* fn allocating the  receipt* and expenses o f  d ie tnist, the  
cu rren t beneficiary "Is entitled lo, and only lo, th e  net Income*1"  o f  the 
In u l, O th e r Inveiim ent return*, etpedally  capital appreciation, accn ic  lo 
the co rp u i o f  the trust. T he Uniform  rrinclpal am i Incom e Act1"  and 
com parable nom m lfonu  legislation regulate coiporate  dtslslbsKloiM, 
assigning dividends and  Interest to Income, while accndng  stock splits and 
o th e r  capital account transactions lo the  rem ainder InleretL

In form er centuries, when agricultural real estate  was the typical tnist 
asset, d ie concept o f  n e t Income had iu  Intuitive, largely self-denning h u ll,  
which left scant discretion In the trustee. T he life tenan t w u  entitled lo die 
fruits and  rents o f  d ie  land. Difficulty In ascertaining what wa* lncc.no 
arose only a t the m argin, with gravel p lu  and Umber standi m il d ie 
lik e ." ' As th e  portfolio o f financial assets displaced agricultural land from  
llic prototypical m odern  trust, d ie concept o f  Insst Income becam e vutly  
m ore inanlpidable In d ie hands o f the trustee.

In m odern  circumstances, the trustee 's Investment decisions largely 
de te rm ine  the incom e allocation to Ihe cu rren t beneficiary. If d ie trustee 
loads d ie  portfolio wilh the shares u f so-called growth com panies lhat 
re ta in  th e ir profits fo r internal expansion anti |u y  Hide o r n o  dividends, 
conventional Incom e will he Im paired. Ily contrast, were the trustee to  skew 
the portfo lio  tuward high-yielding slocks m il hoods, which lend lo deliver 
m ost of llte lr re tu rn  In dividends and Interest ra th e r d im  to experience 
m uch capital appreciation, the m ill '*  Investment policy would favor d ie 
VurTent henellciary sm l Im pah the rem ainder InieresL At e ld ie r extrem e, 
o r  anywhere between, die trustee who l iu  Investment tilscredon 
ifiaoin  tin tncoint Inti tj chooiltif Ihi Invalmiili. T he duty of Impartiality 
constrains d ie trustee hy requiring  "due regard" lo the Interests o f 
p rincipal and Incom e, hu t wldiln Ihe sphere o f  discretion that d ie  duty o f  
im partiality perm its, trustees comm only make Investment decisions wldi a 
view to achieving the desired Income level.

Ily d istorting Investment choices In o rd e r to maximise a pardcu lar 
form  o f  re tu rn  (w hether dividends and Interest o r capital appreciation), 
conventional tru it Investment pracdces d iat are designed to satisfy

ItS. IWiunmtn! (Suomi) oTTrusu J SSI (1959).
IIS. M. | !SI(l)(t). MuilTuilf. IM* ilifiuli isjlm* Is tlltMi) wtirsi lli* unit ptim ills 

nun** illiMtilon •*</ utitilur sr In ulitl •l>ut* I* illiisll.ii* Imtint, ar aims Ilit Iruil 
|(*iili llis Huns* • po»*r Is binds cosjms (ar Ills Inrams IniuMtlulis.
117. Uiitr. filmJpal S< Imams Acs (IBI7 It I9SI Ads), 70 U.LA. til (I0SS).
III. Naulils loplet In it,* tn\f ssstilst, Kdotn A. llo»/s.Jr. TIis Aii.rilcaji Ls<* Kstailng 

lo Inroint tn,I filmtp*! * It (1905).
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principal aiid in tom e concem i com e Inin Iciu lnn  wlili M odern Portfolio 
Theory. ‘I ln ii, fo r exam ple, Ihe In n iee  who Ii adm lnhfcrlnj; a ir.n l lhat 
need i 10 achieve a high level o f c u rren t incom e may Teel obliged to  inveit 
heavily In liondi, even though It Is known lhat e ipdllei outperform  hnndi 
across Ihe long term  on a lotal-relurn hu la. T he conventional principal* 
and Income ru lei drive lhat trualee to accept a lowtr loial re tu rn  In o rd er 
10 o lnaln a particular /dim  o f re lu m —Inlereil rather than  capital 
appreciation . In many trust portfolio! that could pnu lently  tolerate greater 
ritk  hy hold ing a h igher proportion  o f  equities, Ihe tiu iice i have refrained 
from  investing appropriately lit rip iiilc i hecaine such a portfolio comm only 
produces less curren t incom e.

T h e  lesson, In the words o f  Jo e l Dnluis, Is dial 'Investing should no t 
he connected  with principal and  Income allocation.'"* Instead, the 
trustee should first invest to maximise total re tu rn , and then, In a separate 
anil subsequent step, 'a llocate the  re tu rn  as fairly us possible.* In a 
p rom inen t article published in 198(1, Jeffrey C ordon  olneivcd that skewing 
the  portfolio  to achlc a a particular Incom e/principal allocation also 
Impairs diversification."1

O u r traditional notion lhat she cu rren t beneficiary automatically 
receives all the 'Incom e* has concealed from  us the tru th  that the trustee’s 
Investment pulley largely deienu lnes how m uch that Incom e will lie. 
Accordingly, an M IT-driven regim e llial would allow Ihe trustee lo Invest 
fo r the m axim um  return  suitable lo the  trust, regardless o f  form, and then 
to  allocate lo Income llial portion  llial the trustee determ ines lo lie 
appropria te  for discharging the duly o f Impattialliy, would Involve no  
fundam ental departu re  from the In n er lim cilnnal balance o f the  present 
taw. U nder e ither scheme, the trustee decides how m uch o f Ihe trust’s 
Investment re tu rn  In devote lu the Income Interest. Hut g reater candtir 
ab o u t the  relationship between investing and  allocating would allow the 
trustee to follow investment practices llial would produce superb  r re tu rns 
for bolls cu rren t and rem ainder beneficiaries.

Two m ain suggestions have been  m ade fur devising allocation

1)9. Jot I <- I Jo til It, Tlx rtolxtt Wot Id tl tlx Cml of tlx CailMry It • New l‘ilml|>«l iml 
liicoitx Ml In Vieur fume .1, )•  Ki»l rt«m  Croti. t» Tr.J. 191, Sit (IK/S).

ISO. Id.
III. Sue It • poiiTollo *lt not optimally dlwiiOTtd* lu o u u  II 

liu not loan auamUad *4dt dx  ot.Jaadr* ot pra<luttn| tlx (faala.I oapaciad 
ttiuiiu tot ilx tlit. Il la aaay lo att Miy ayalrmailc txliialon ot cmnpiulca ulili low 
dM.Jiii.li Uji I.IjIi Itltivtiuiunl n lit  vpttia s illwiillUsilao aitxiix, U l iliato U no 
»i«iin(a llxl o pot Iloilo ilxt • injJtajljti Inland baxxin lalgla and I-’** dlaSJand 
paying aarwaldoa Mil t»o wattdlvaiaUlad odxiwlia. Tlx polni b Uxl ilx •Itoeaiioai ot 
lout iabirtu baiaxan Tncanii* ond "yulnclpal* (airtd by atliltd Inul law b 
pietouudly tiKonalalanl wSila Ux poailoHo ilxoiy pirodlgm.

J.rnor 11. Oerdan, Tlx rulllli.J Jurvlnl or Itx C»iull»ln«'l riu-Jtnl Stan Hula, to 
longtlftili, ailprs non 19, ol tvs, 110, loidoolxlj/ ifu a ld  (a Jtlltay N. (Jo id on, 'tlx  
ruiilliif I 'fliliunn  ol Ux Coiiiirslixil riudaul Sim Hull. I I  N.V.U. L  Kn. I t ,  IOOOI 
(I0S7).
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form ulas lo fbcllllate lou l-re lttrn  Investing: Hie un lln isl. an d  equitable 
reallocation. T h e  u n lln isl Is com m on lu d ie world o f fom iilatJoni and 
charitable t r u s t s , f a n t l  lu lax planning for Individuals after d ie 
enactm ent o f  C hapter M o f  the Internal Revenue C ode),1"  U nder a 
un itrust, all d ie  Investment gains for the. accounting peHosI a re  Inldally 
assigned lo principal, w ithout regard to form  (d iat Is, w hether dividends, 
In lereil, o r capital appreciation). Thereafter, a spending form ula (fo r 
exam ple, five p e rcen t o f  principal, o r the Inflation rate plus two percen t) Is 
ujcil lo determ ine Ihe share fur cunr.ut-year d liiillm don, Il b  n o  accident 
lhat ihe u n ltru it has th in  far thrived mostly In the tax-exempt world o f  Ihe 
IRC jj 501 (e)(3) organisation, where there Is n o  lax reward for p referring  
capital gains over dividends and  interest, am i no  lax penalty fo r 
recognising  capital gains, 'llia l Is lo say, o u r rules o f taxation, as well as 
o u r rules for a llo radng  principal and Income, can Im pede (o ta lre tu rn  
Investing for taxable trusts.

U n d er a system o f  equitable reallocation, tlte trustee would retain  d ie 
conventional furm-drlven categories as die initial stage o f  priuclpal-aiid* 
incom e allocation. If, however, d ie trustee were to de term ine  d iat dto 
outcom e achieved fo r d ie particular trust by applying diose form-driven 
rules d id  no t coirecdy balance die needs o f cu rren t and rem ainder 
beneficiaries, d ie trustee would have die duly lo reallocate Ilie re tu rns in 
o rd e r to  discharge d ie duly o f  Impartiality.

As I write, a Uniform  Law Commission drafting com m ittee is wrestling 
with p roposed revisions to die Uniform  l’rlncl|ial am i Incom e Act, 
Including llic challenge o f adapting  the prlnclpal-antl-lncome rules lo d ie  
world o f  lotal-relurit Investing u n d e r d ie Uniform  Pruden t Investor Act. 
T lie  com m ittee considered unlin ist solutions bu t is presently Inclined to 
recom m end a lim ited form  o f  equitable reallocation."* It rem ains to be 
seen w hether this proposal will survive In d ie draft, am i w ltedier the Adi 
Com mission will endorse II.

I suspect d ia l som e decades will lie needed  to harm onize fully the 
p resen t tensions am ong total return-investing as facilitated by d ie  p ruden t 
investor paradigm , recognition-based Income taxation, and prindpal-and* 
Income law. T he Uniform  P iuden t Investor Act does no t even address 
these issues, h u t by com m itting Am eilraii trusi-luvesimenl law to d ie m ain 
principles o f  M odem  Portfolio Tlieoiy, (lie Act lias b rough t awareness o f  
these tensions o n to  tlte agenda d ia t confronts legal pollcym aken and 
practicing lawyers In trust and  estate law, am i that b  a g lam  first step.

III. Jeal IT liuUb, Rail Raiurn. Madam Ponf.ll* Tlxary, and Call.|t, Unlnnlir. and 
Fomulailon IIkIiIuk un Annual 3|xndln| from Imlamntuui A Vlili la ilx Warld at 
<|>tlMllH| Hiito, IS Hot rrnji, Praia It Tf.J. <9 (1091).

SSI. Sit IHO 1 1)01 (1900) (niailnf ijmdal wluaitan rul.t In cu t mt Imutin mt Ini.rim 
In uhiu)j Lent* 3. I Ian ban. Tlx Hail lH>|Slni!aiu at ilia NawTrana/rr T u  Vatuailan Xu la a
lirccno «r <7 Tax L US. otx (1991).

IM. Uni/. r<lncl|.al and Inrauia An (On. 1091 tlntl).
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In v e s tm e n t Leg is la tion G ove rn ing 

Trusts a n d Founda tions (by Sta te)

As of November, 1997
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U tah 7 / 1 / 9 5 Utah C o d : Q

Verm ont

Virginia 4 / 6 / 9 2 Va C ode l„

W ashington 7 / 2 3 /9 5 Wash Rev i 1 ®

West Virginia 7 / 1 / 9 6 W  Va C ud. |
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W som m c 1

A  m o d e l  L’n i lb rm  P ru d e n t  In v e s to r  A ct 

t “ L’ P I A “ ) w as p r o m u lg a te d  b y  the  N a tio n a l 

C o n f e r e n c e  o f  C o m m is s io n e rs  o n  U n ifo rm  S ta te  

L aw s in  19 9 4  a n d  r e c o m m e n d e d  fo r e n a c tm e n t  by  

th e  s ta te s .  T h e  L’PLA a llow s tru s te e s  a n d  s im ila r  

f id u c ia r ie s  to  e m p lo y  m o d e rn  p o r tfo l io  th e o ry  to  

g u id e  in v e s tm e n t  d e c is io n s , a n d  ev a lu a tes  a 

f id u c ia ry ’s c o n d u c t  b a se d  o n  a s tra te g y  fo r th e  to ta l  

p o r t f o l i o ,  r a th e r  th a n  o n  th e  se lec tio n  o f  in d iv id u a l 

a s s e ts .  In  a d d i t io n ,  th e  C P IA  m akes th e  fo llo w in g  

a l t e r a t io n s  in  th e  fo rm e r  c r ite r ia  fo r fid u c ia ry  

i n v e s tm e n t :  (A ) th e  t r a d e o f f  b e tw e e n  risk  a n d  r e tu rn  

is id e n t i f ie d  as th e  f id u c ia ry ’s c e n tra l in v e s tm e n t 

c o n s id e r a t io n ;  (B )  c a te g o r ic  r e s tn c tio n s  o n  ty p e s  o f  

in v e s tm e n ts  have  b e e n  a b ro g a te d ;  (C )  th e  c o n c e p t 

t h a t  f id u c ia r ie s  s h o u ld  d iv ersity  p o r tfo lio  in v e s t­

m e n t s  h a s  b e e n  in te g ra te d  in to  th e  d e f in itio n  o t ' 

p r u d e n c e ;  ( D ) th e  m u c h  c ritic iz ed  ru le  o f  t r u s t  law 

f o r b id d in g  th e  t r u s te e  to  d e le g a te  in v e s tm e n t a n d  

m a n a g e m e n t  fu n c t io n s  has b e e n  rev e rsed  ( so m e  

lu r is d ic t io n s  im p o se  n o tic e  r e q u ire m e n ts  n o t 

m a n d a te d  by  th e  L’P IA u  a n d  i E | th e  tru s te e  n u t -  

b e  re l ie v e d  f ro m  h a b ih tv  fo r  ac ts  o f  th e  a g e n t ,  if 

c e r t a in  r e q u i r e m e n ts  a rc  m e t.

I t  s h o u ld  be  n o te d  th a t  ch a ritab le  fo u n d a t io n s  

j n d  p r iv a te  tru s ts  a re  su b je c t to  sim ilar in v e s tm e n t 

r u le s .  T h e  L 'P IA  is a p p lic a b le  to  fo u n d a tio n s  

o r g a n iz e d  in t r u s t  fo rm  C h a rita b le  c o rp o ra tio n s ,  

o n  th e  o th e r  h a n d ,  a re  g o v e rn e d  in m a m  ju r is d ic ­

t i o n s  b y  th e  U n ifo rm  M a n a g e m e n t o f  In s t i tu t io n a l  

F u n d s  A ct ( “ I 'M I F . V t .  T h e  far r ig h t  c o lu m n  

o f  th e  c h a r t  in d ic a te s  w h e th e r  a s ta te  h as a d o p te d  

L’M IF A .

The <hort a l the  right »how» the »tate» th a t hove 

a d o p te d  the  UPIA, o r sub itan tio l portions thereof, a t  

o f th is publication. Additionally', m any o th er sto les 

o re  identified  th a t no w  require o to tc l portfolio 
a p p ro o e h  to investm ent m onogem ent, but which do  

n o t  o th e rw ise  have provisions resem bling the UPIA.
If a  s ta te  h a s  no  to to l portfolio stofute, the  chart 

m a k e s  no  rep resen ta tio n  regarding w he th er th a t 
s ta te 's  low s contain ony o ther provision resem bling 

th e  UPIA.
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E x e c u t iv e  S u m m a ry

Policymakers and regulators arc engaged in an ongoing debate about introducing 
customer choice in electric service. The most comprehensive legislative proposals envision a 
market in which all customers could choose their electricity suppliers. Electric utilities would no 
longer have monopoly rights to sell electricity to particular groups of customers. Instead, they 
would become transporters of electricity, and they could also compete in the generation 
marketplace. The price of the electricity would no longer be regulated, although the price of 
transportation still would be.

During the past two decades, numerous industries with many economic similarities to 
electricity have already undergone price and entry deregulation in at least part of the industry. 
The most significant include natural gas, telecommunications, airlines, trucking, and railroads. 
Like electricity, these are “network” industries. Suppliers and customers are connected via a 
network o f pipes, wires, air routes, roads, or rails, and the decisions of one network user can 
affect the ability o f others to use the network.1 The experience of these five industries can 
therefore serve as a guide in the debate over customer choice in electricity.2 A review of the 
evidence reveals several broad conclusions about the effects of deregulation, and each 
conclusion carries with it a policy implication.

1 Because of this fact, analysis of these five industries is more relevant to the electricity debate than that of 
nrnnetwork Industries that were deregulated at similar times, such as oil production, stock brokerage, or savings and 
loans.

2 We are hardly the first to notice the similarities between electricity and other deregulated industries. In August 
1996. the National Regulatory Research Institute released a report whose substantive finding* largely agree with 
ours (Costello and Granicrc 1996).



S u m m a r y  o f  T r e n d s  F o l l o w in g  R e g u l a t o r y  C h a n g e

Industry
% Real price reduction after... 
2 years 5 years 10 years

Anhuaf value 
o f consum er 
benefits due to 
deregulation

Gas 10-38%
(1984-86)

23-45%
(1984-89)

27-57%
(1984-94)

N A *

Long D istance 
Telecom

5-16%
(1984-86)

23-41%
(1984-89)

40-47%
(1984-94)

$5 billion

A irlines 13%
(1977-79)

12%
(1977-82)

29%
(1977-87)

$19.4 billion

Trucking N.A.” 3-17%
(1980-85)

28-58%**’
(1977-87)

$19.6 billion

Railroads 4%
(1980-82)

20%
(1980-85)

44%
(1980-90)

$9.10 billion

Note: AJ1 figures arc real, in $ 1995. Consumer benefit figures in the last column measure total 
consumer benefits, including both price reductions and changes in service quality.

Source: For price reductions, see Appendix and/or text of study for data. Consumer benefit 
figures are font Crandall (1991), Morrison and Winston (1995). and Winston et. al. (1990).

N.A*: For natural g: s, no controlled studies quantify the separate effect of deregulation on gas 
prices. Winston (1993,1274-75) speculates that the consumer benefits exceeded economists’ 
predcregulation predictions, which were in the range of 52-4 billion in 1995 dollars. If gas prices 
had remained at 1984 levels, consumers would have paid $50-60 billion more for gas in 1995.

N.A.**: For trucking, no studies have documented the effects for the first couple of years.

***No trucking figure is available for 1980-90; figure quoted is for 1977-87, from Corsi (1994). 
Because regulation made it difficult to cut trucking rates, the bulk of these rate reductions 
occurred after 1980.
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• Finding: Deregulation and customer choice lower prices.

In each of the five industries, prices paid by customers fell significantly as a result of 
dcrcgulatory reforms. Within the first two years of deregulation, prices had fallen by 4-15 
percent, and sometimes more for certain groups of customers. Within 10 years, prices were at 
least 25 percent lower, and sometimes close to 50 percent lower. Of course, not all of these 
changes were due to changes in the regulatory regime, but scholarly studies consistently show 
that regulatory reform created billions of dollars worth of consumer benefits. Consumers gained 
substantially—not just because of rate reductions, but also because of improvements ih the 
quality of service. All broad consumer groups shared in the price reductions, though some 
benefited more (ban others.

Policy  im plica tion : Competition is desirable.

Policymakers concerned about consumers should open electric service to competition, 
deregulate rates, and promote consumer choice as quickly as possible.

• Finding: Deregulation and customer choice align service quality with customer desires.

The only declines in service quality attributable to deregulation or regulatory reform 
occurred when regulation previously limited customer choice, forcing customers to pay premium 
prices for gold plated service. Crucial social goals like airline safety, reliability of gas service, 
and reliability of the telecommunications network were maintained or improved by deregulation 
and customer choice.

Policy implication: Servii c quality is no esc use Jbr delay.
Concerns about reliability and other aspects o f service quality arc reasons to expedite 

regulatory reform. Under deregulation, service quality choices will enable consumers to select 
the services that best meet their needs.

• Finding: Consumers have experienced genuine benefits, not just reallocation of costs 
among customer classes.

Regulatory reform is not a zero sum game; it has generated genuine gains for consumers 
and society as a whole. It is possible i ) find narrowly defined groups of customers in special 
circumstances who paid somewhat higher prices after deregulation, but the gains to the vast 
majority of consumers far outweighed the effects on these small groups.

Consumers gained for two reasons. First, deregulation or regulatory reform aligned 
prices more closely with costs, leading to a more efficient use of resources by both firms and 
customers. Second, firms faced greater incentives to adopt cost-reducing or quality-enhancing 
innovations in technology, marketing, and business strategy, which often were not predicted 
beforehand.
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Based on the experience in other industries, electricity regulatory reform should produce 
gains well in excess of the transition costs. Therefore, the presence of transition costs is no 
excuse for delaying or avoiding reform.

• Finding: The lower the harriers (o customer choice, the greater benefits customers 
receive.

Rates fell faster in parts of the market where regulators permitted greater customer 
choice. In telecommunications, for example, long-distance rates fell faster in the interstate 
market than the intrastatc market, because state regulators have been less tolerant of competition 
and price cutting. Similarly in the airline industry, during the 1970s proponents made a powerful 
case for deregulation by showing that tickets were less expensive on the less heavily regulated 
inirastate routes of Texas and California.

Policy implication: Choice for all customers for all competitive senices will provide the must 
benefits.

The best way to let all customers reap the benefits of competitive electric service is to let 
all customers choose their electricity suppliers. Policy proposals that dercg ulate only the 
wholesale electricity market, or allow only large customers to choose their suppliers, are thus 
inferior from a consumer perspective. For similar reasons, states that refine to allow 
competition from out-of-state suppliers do their own citizens a disservice.

* Finding: Competitive markets continue to evolve in response to consumer needs.

Although prices fell noticeably in response to deregulation, adjustment to the new, 
deregulated environment was far from immediate for incumbent firms. Regulation affects not 
just the structure of incentives facing a firm, but also its corporate culture—the shared 
assumptions about what types of activities generate business success. Regulation can change 
relatively quickly, but corporate culture often changes slowly, and so corporate strategies may 
also adjust slowly to the deregulated environment. For the five industries in this Study, 
significant changes and adjustments arc occurring even after 10 years. Benefits o f regulatory 
reform continued to accrue long after the market was first opened.

Even if some firms adjust quickly to the deregulated environment, that environment 
changes much more quickly than the regulated environment. The industries in this study did not 
move from a “monopoly equilibrium” to a new “competitive equilibrium.” Rather, they moved 
from a fairly stable regulated environment to an evolutionary environment in which competitive 
rivalry continually forces producers to improve their performance. Since it is unlikely that firms 
will ever stop learning, and consumers arc never satisfied with th« status quo, a stable 
equilibrium is extremely unlikely.

The five industries in this study present a plethora of examples of innovations that were 
not foreseen or planned beforehand. These include natural gas hubs, airline hub-and-spoke

Policy implication: Transition costs arc no excuse fo r delay.
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systems, and a multitude of types of new services and customer-prcmiscs equipment in 
telecommunications. Such developments should give pause to anyone who claims to be able to 
predict either the likely or the optimal market structure.

Policy implication.' Open and competitive markets should he allowed to evolve.

Legislators and regulators should resist the temptation to elaborately plan either the 
structure of markets or the transition process. The temptation to overplan takes many forms, 
Including mandates that power must be bought and sold through a central "POOLCO " and 
proposals that would restrict the range of contracts that generators can make with customers.

In any move toward greater reliance on markets, transition problems must be addressed. 
But the significant ones where government must play a role, such as those dealing with 
transition costs, involve the assignment or reassignment of property rights to various market 
participants. The proper rote of policy is not to "design market mechanisms " but to create and 
protect a framework ofproperty rights (hat allows market institutions to evolve on their own.



ATTITUDES TOWARDS COMPETITION IN 
THE ELECTRIC INDUSTRY

February 1998

Chugach Electric


