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U.S. Department
o f Transportation

Region X
ALtskn. Id,-mo Oregon 
Washington

3140 Jackson Federal BtnMirg 
915 Second Avenue.
Seattle, Washington 981'4N a tio n a l H ighw ay 

Traffic S a fe ty  
A dm in istra tion Region Phone No 206-220-75' 

Fax No 206-220-re

M a r c h  1 7 ,  1 9 9 7

T h e  H o n o r a b le  G e n e  T h e r r i a u l t  
R e p r e s e n t a t i v e  S t a t e  o f  A l a s k a  
S t a t e  C a p i t o l  B u i ld in g  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  T h e r r ia u l t :

T r a f f i c  c r a s h e s  a r e  t h e  N a t i o n ’s  n u m b e r  o n e  c a u s e  o f  y o u t h f u l  d e a t h s .  T h e  f a c t s  
a r e  c l e a r .  T e e n a g e  d r iv e r s  a r e  in v o lv e d  in  a  d i s p r o p o r t io n a t e  n u m b e r  o f  m o t o r  
v e h i c l e  c r a s h e s  w h e n  c o m p a r e d  to  t h e  r e s t  o f  t h e  p o p u la t io n .  O n e  a n s w e r  to  
m i n i m i z i n g  t h e  t r a g ic  o u t c o m e s  c a u s e d  b y  y o u t h f u l  d r iv e r s  is  a  g r a d u a t e d  l i c e n s i n g  
s y s t e m .  T h e  U . S . D e p a r t m e n t  o f  T r a n s p o r t a t io n ’s  N a t io n a l  H ig h w a y  T r a f f ic  S a f e t y  
A d m i n i s t r a t i o n  ( N H T S A )  s t r o n g l y  e n c o u r a g e s  s t a t e s  to  i m p le m e n t  a  g r a d u a t e d  
d r iv e r  l i c e n s in g  s y s t e m  to  e a s e  y o u n g  d r iv e r s  in t o  t h e  d r iv in g  e n v i r o n m e n t  t h r o u g h  
m o r e  c o n t r o l l e d  e x p o s u r e  to  p r o g r e s s i v e l y  m o r e  d i f f i c u l t  d r iv in g  e x p e r i e n c e s .

A s  C o - c h a i r  o f  F in a n c e ,  y o u  a r e  a c u t e l y  a w a r e  t h a t  H B  1 1 , P r o v i s io n a l  D r i v e r ’s  
L i c e n s e ,  w i l l  r e d u c e  t h e  e c o n o m ic  c o s t s  l o s s e s  in  l i v e s ,  in j u r ie s  a n d  h e a l t h  c a r e  
a s s o c ia t e d  w i t h  d o c u m e n te d  tr a f f ic  c r a s h e s  in v o lv in g  y o u n g  p e o p le  a g e s  1 5 - 2 0  in  t h e  
S t a t e  o f  A la s k a .  T o  d a t e ,  e i g h t  S t a t e s  h a v e  e n a c t e d  g r a d u a t e d  l i c e n s i n g  l a w s  w i t h  
a n  a d d i t i o n a l  1 3  s t a t e s  c u r r e n t l y  w o r k in g  o n  s u c c e s s f u l  p a s s a g e  o f  t h e  l e g i s l a t i o n  
d u r i n g  t h e i r  1 9 9 7  L e g i s l a t i v e  S e s s i o n .

N H T S A  e v a l u a t i o n  o f  g r a d u a t e d  l i c e n s i n g  s y s t e m s  in  C a l i f o r n ia ,  M a r y la n d ,  a n d  
O r e g o n  r e p o r t  a  5  to  1 6  p e r c e n t  r e d u c t io n  in  c r a s h e s  fo r  d r iv e r s  a g e s  1 5 - 1 7 .  If t h e  
e x p e r ie n c e  in  A la s k a  is  l ik e  o t h e r  S t a t e s ,  l e g i s la t iv e  p a s s a g e  a n d  e n f o r c e m e n t  o f  t h e  
p r o p o s e d  b i l l  w i l l  d e f i n i t e l y  r e s u l t  in  a  d e c r e a s e  in  f a t a l i t i e s ,  in j u r i e s  a n d  h e a l t h  
c a r e  c o s t s  fo r  t h o s e  u n d e r  a g e  1 8 .

I t r u s t  t h e  in f o r m a t io n  p r o v id e d  w i l l  b e  h e lp f u l  to  y o u  in  t h e  p a s s a g e  o f  t h i s  bi l l .  
I f  y o u  o r  y o u r  s t a f f  h a v e  a d d i t i o n a l  q u e s t i o n s ,  p l e a s e  fe e l  f r e e  t o  c o n t a c t  m e  o r  
R o s e m a r y  N y e  o f  o u r  o f f ic e .

C U R T I S  A . W I N S T O N  
R e g io n a l  A d m in is t r a t o r

SAFETY BELTS SAVE LIVES



April 9, 1097

R e p r e s e n t a t iv e  C lon e T h e r r ia u lt  
A la s k a  I lo u s e  o f  R e p r e s e n t a t iv e s  
S ta te  C a p ito l ,  R o o m  311  
J u n e a u , A la s k a  9 0 8 0 1 -1 1 8 2

D e a r  R e p r e s e n t a t iv e  T h e r r ia u lt ,

T h e  p u r p o s e  o f  th is  le t te r  i s  to  e x p r e s s  m y  s tr o n g  s u p p o r t  fo r  H o u s e  B ill 11 
w h ic h  e s t a b l is h e s  a  g r a d u a t e d  l ic e n s in g  s y s t e m  in  A la sk a .

S u p p o r t iv e  d a ta  in d ic a t e s  th a t  th e  G r a d u a te d  L ic e n s in g  P r o g r a m s  h a v e  h a d  a 
p o s i t iv e  im p a c t  u p o n  t h e  d r iv in g  h a b its  o f  t e e n a g e  d r iv e r s  in  o th e r  s ta te s .  
T h e r e  h a v e  b e e n  n u m e r o u s  in c id e n t s  in  o u r  v e r y  o w n  c o m m u n it y ,  w h ic h  
d e m o n s tr a te  w h y  th is  b i l l  s h o u ld  b e  p a s s e d .

1 a sk  th a t  y o u  p r e s e n t  th is  b il l  fo r  a c t io n  in  th e  F in a n c e  C o m m it te e  a n d  a s s is t  
in  m o v in g  it fo r w a r d

S in c e r e ly ,

D ia n n a  W h ite  
60S 4  D o n c a s te r  D r. 
A n c h o r a g e , A k  9 9 5 0 4  
9 0 7 -3 3 7 -3 0 0 4
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NASKMSD SUPPORT OF THE 
GRADUATED DRIVER LICENSING SYSTEM

WHEREAS, t h e  U. S . D ep a r tm en t  o f  T r a n s p o r t a t i o n s ' s  N a t i o n a l  
Highway T r a f f i c  S a f e t y  A d m i n i s t r a t i o n  (NHTSA) e n c o u r a g e s  
s t a t e s  t o  im plem en t a g r a d u a t e d  d r i v e r  l i c e n s i n g  s y s t e m  t o  
e a s e  young d r i v e r s  i n t o  t h e  d r i v i n g  e n v i ro n m e n t  t h r o u g h  
m ere c o n t r o l l e d  e x p o s u r e  t o  p r o g r e s c i v a l y  mn-rp d i f f i c u l t  
d r i v i n g  e x p e r i e n c e s  and  d r i v e r  l i c e n s i n g  s t a g e s ,  p r i o r  t o  
f u l l  l i c e n s u r e ,  and

WHEREAS, i n  1995, 6 ,2 2 0  young p e o p le ,  aged  2 i '-2C , d i e d  i n  
m o to r  v e h i c l e  c r a s h e s ,  and

whereas, young d r i n k i n g  d r i v e r s  a r e  in v o l v e d  i n  f a t a )  
c r a s h e s  a t  tw ic e  t h e  r a t e  a s  d r i v e r s  aged  21 and  o l d e r ,  ar.d

WHEREAS, g r a d u a te d  l i c e n s i n g  haa  b een  shcwr. t o  r e d u c e  
c r a s h e s  among y o u t h f u l  d r i v e r s ,  and

WHEREAS, te r .  s t a t e s  h av e  a c h r e e - s t a g e  l i c e n s i n g  s y s t e m  a n d  
f c u r  s t a t e s  have  two s t a g e s  o f  l i c e n s i n g ,  ar.d

THEREFORE, BE IT  RESOLVED t h a t  t h e  N a t i o n a l  A s s o c i a t i o n  o f  
S t a t e  HMS D i r e c t o r s  s u p p o r t s  g r a d u a t e d  l i c e n s i n g  s y s t e m s .

A dopted  i n  t h i s  fo rm  by • jr .an ixecs  v o t e  o f  th e  mcmJbei « .hip, 
^Te^cber 23, 1995:

P r e s i d e n t ,  Dar. M*n2
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United States Senate

CO M M ITTEE  O N  A P P R O P R IA T IO N S  
W-SH'NGfON. DC 2 0 5 1 0 - 6 0 2 5

M a r c h  28, 199 6

T h e  H o n o r a b l e  J o s e p h  G r e e n  
A l a s k a  S t a t e  R e p r e s e n t a t i v e  

A l a s k a  S t a t e  L e g i s l a t u r e  

R o o m  24 
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

T h a n k  y o u  f o r  y o u r  l e t t e r  r e g a r d i n g  H . B . 5 7  w h i c h  y o u  r e c e n t l y  

i n t r o d u c e d .

I a m  s o r r y  t o  s a y  t h a t  it is m y  g e n e r a l  p o l i c y  n o t  t o  e n d o r s e  

l e g i s l a t i o n  t h a t  is p e n d i n g  b e f o r e  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  
s i n c e  m y  j ob  is t o  r e p r e s e n t  A l a s k a  at t h e  F e d e r a l  a n d  n o t  th e 

S t a t e  level.

A s  a f a t h e r  I s u p p o r t  e f f o r t s  to k e e p  k i d s  o f f  o f  t h e  s t r e e t s  
l a t e  a t  n i g h t  a n d  I h o p e  t h a t  y o u  a r e  s u c c e s s f u l  i n  y o u r  e f f o r t s  to 

r e d u c e  f a t a l i t i e s  a m o n g  t e e n a g e  d r i v e r s .

W i t h  b e s t  w i s h e s ,
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The Honorable Joseph P. Green
Representative
Alaska State Legislature
State Capitol
Juneau. AK 99801
Dear Joe:

Thank you for providing me with an explanation of H.B. 57, your bill to allow provisional 
driver licensing to those 16-18 years old who have previously held a learner’s permit, or those 
between 18 and 21 who have not.

I appreciate learning of your effort. The goal of reducing accidents involving young 
drivers is an important one, and your bill appears to be consistent with the provisions of Federal 
law.

Please keep me informed of your activities in this regard.
Sincer
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109 Main Street 
Ketchikan Alaska 99901 5483 

Telephone 907 225 6880
■30 Tracing BA. Road 

SlrTE 350 
KtNAi Alaska 99611 7716 

907 283 5808

Representative Joe Green 
Alaska State Legislature 
Room 24, State Capitol 
Juneau, Alaska 93801-1132

Dear Joe:

Thank you for writing to request a letter of support for a bill you introduced to 
reform and improve safety on Alaska’s highways I appreciate hearing from you.

As a matter of policy, I rarely become invoived in issues solely under the 
jurisdiction of the state. However, your bill, HB 57, appears to have great merit in that it 
provides a logical, orderly system of granting learner's permits and provisional driver's 
licenses to new drivers, who account for a disproportionately great share of fatalities on 
Alaska's roads. If this bill qualifies the state of Alaska for additional funds to implement 
the program, it will advance efforts to reduce the incidence of injuries and death among 
young Alaskans.

I am happy to assist you, and hope you will let me know what I can do on the 
Federal level to expedite your endeavor

Sincerely.

DON YOUNG 
Congressman for all Alaska

DY/cnf





REPRESENTATIVE 
PETER  KELLY
Mailing Address:

119 N. Cushman, Suite 203 
Fairbanks, Alaska 99701 

(907) 456-8161

April 20, 1998 

Memorandum

While In JuncAU
State Capitol 

Juneau, Alaska 
99801-1182 

(907) 465-2327

House District 31

To: Senator Robin Taylor, Chair
Senate Judiciary Committee

From: Representative Pete Kelly

Re: House Bill 16, dual sentencing, proposed senate Judiciary amendments.

The principle tool provided in HB 16 is the "Dual Sentencing” of juvenile 
offenders. Dual sentencing covers class “B” and “C" felonies. In contrast, 
waiving a minor to adult court occurs in class "A” and unclassified felonies. 
Under dual sentencing, a judge may give a minor both a juvenile sentence and 
an adult sentence. If the minor reoffends, or ignores the juvenile sentence, the 
judge may order him or her directly to the custody of adult corrections.

Dual sentencing is driven by the behavior of the minor. A new offense not only 
brings the minor back before the judge for a new trial it takes the minor to adult 
jail. Triggering adult jail time when with the minors subsequent behavior goes to 
the core of the “delinquency” concept. It makes it pretty clear that the minor in 
question is not willing to be rehabilitated. It is not “society’s fault!!!

The proposed SJUD amendment will perform three tasks:

1) HB 16 provides an appropriate and timely vehicle to "fix" the recent 
court ruling blocking the release of the name of a minor when the minor 
was to be waived into adult court for killing a taxi cab driver in Anchorage. 
The existing waiver law allows the release of information upon 
"arraignment." The court found arraignment to be at the time of 
indictment by a grand jury, this amendment reestablishes that the release 
will be when formal charges are filed alleging the commission of a crime.

2) Adds “community groups" under contract or license to the definition of 
whom the department may include in the informal adjustments of youthful 
offenders. This is an added incentive for communities to provide 
consequences for lesser offenses.

3) Requested by Charter North Hospitals, Inc., links existing definitions in 
Title 47, and makes it clear that we are not reinventing the wheel.

SPONSOR’S PROPOSED 
AMENDMENTS



0-LS0121\C.2

Glover

4/24/98

1 Page 4, following line 22:
2 Insert a new subsection to read:
3 "(d) In this section, "likely to cause serious harm" has the meaning given in
4 AS 47.30.91!);"

5 Page 4, line 29, following "corporations":
6 Insert "o r municipalities"

A M E N D M E N  T

OFFERED IN TH E SENATE

TO: CSHB 16(FIN)

Page 7, following line 28:
Insert a new bill section to read:

"* Sec. 16. AS 47.12.030(a) is amended to read:
(a) When a minor who was at least 16 years of age at the time of the offense 

is charged bv complaint information, or indictment with [ARRAIGNED ON A 
CHARGE FOR] an offense specified in this subsection, this chapter and the Alaska 
Delinquency Rules do not apply to the offense for which the minor is charged 
[ARRAIGNED] or to any additional offenses joinable to it under the applicable rules 
of court governing criminal procedure. The minor shall be charged, held, subject to 
release on bail, prosecuted, [AND] sentenced, and incarcerated [IN THE 
SUPERIOR COURT] in the same manner as an adult. If [UNLESS] the minor is 
convicted of an [SOME] offense other than an offense specified in this subsection, 
[IN WHICH EVENT] the minor may attempt to prove, by a preponderance of the 
evidence, that the minor is amenable to treatment under this chapter. If the court 
finds that the minor is amenable to treatment under this chapter, the minor shall be 
treated as though the charges had been heard under this chapter, and the court shall 
order disposition of the charges of which the minor is convicted under

-1-



1 AS 47.12.120(b). The provisions of this subsection apply when the minor is charged
2 bv complaint, information, o r indictment with an offense [ARRAIGNED ON A
3 CHARGE]
4 (1) that is an unclassified felony or a class A felony and the felony is
5 a crime against a person;
6 (2) of arson in the first degree; or
7 (3) that is a class B felony and the felony is a crime against a person
8 in which the minor is alleged to have used a deadly weapon in the commission of the
9 offense and the minor was previously adjudicated as a delinquent or convicted as an

10 adult, in this or another jurisdiction, as a result of an offense that involved use of a
11 deadly weapon in the commission of a crime against a person or an offense in another
12 jurisdiction having elements substantially identical to those of a crime against a
13 person, and the previous offense was punishable as a felony; in this paragraph,
14 "deadly weapon" has the meaning given in AS 11.81.900(b)."

15 Renumber the following bill sections accordingly.

16 Page 19, following line 29:
17 Insert a new subsection to read:
18 "(d) In this section, "likely to cause serious harm" has the meaning given in
19 AS 47.30.915."

20 Page 24, line 7:
21 Delete "or”

22 Page 24, line 8, following "corporation":
23 Insert
24 (3) a Native village council that has waived immunity from suit for
25 claims arising out of activities of the council related to exercise of the authority; the
26 waiver is not effective unless approved by the Department of Law; or
27 (4) a person, other than a Native village council or other Native entity,
28 that is determined by the department to represent the community in which the

0-LS0121\C.2

-2-



1 authority may be exercised"
0-LS0121\C.2

2 Renumber internal references to bill sections in accordance with this amendment. Below are
3 all internal bill section references in this bill:

4 Page 27, line 16
5 Page 27, line 19
6 Page 27, lines 22 - 23
7 Page 27, line 25
8 Page 27, line 26
9 Page 27, line 28



FISCAL NOTE

Revision Date:
Title:’

STATE OF ALASKA
1998 LEGISLATIVE SESSION

Sponsor:
Requestor:

Relating to delinquent minors; services to victims and
agency records...________________________________
Kelly__________________________________________

L.. Version: CSHB
No: 15 

1 6 (FIN)

(H) Publish Date: 3 /2 3 / 9 8

Dopt. Affected Health & Social Services 
BRU Purchased Services

Component Residential Child Care

Component Sorlal No. 253

Expendltures/R ovenues_____________    (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04
Personal Services 56.3 56.3 56.3 56.3 56.3 56.3
Travel
Contractual 50.0 50.0 50.0 50.0 50.0 50.0
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 106.3 106.3 106.3 106.3 106.3 106.3

ICAPITAI. EXPENDITURES I I I I 1 I

ICHANGE IN REVENUES [ 1 I I I I I I

FUND SOURCE_____________________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
1091 Designated Program Receipts

15.8 15.8 15.8 15.8 15.8 15.8
15.8 15.8 15.8 15.8 15.8 15.8
74.7 74.7 74.7 74.7 74.7 74.7

TOTAL 106.3 106.3 106.3 106.3 106.3 106.3

Estimate of any current year (FY97) cost: 

POSITIONS __________
Full-time
Part-time
Temporary

ANALYSIS:

Im

(Attach a separate page it necessary)
Implemenlalion of HB 16 would require a rewrile of the DFYS Residential, Payment and Licensing Regulations. A contract 
with a regulations attorney to complete this project, estimated at S50.0, is anticipated.

The unique and complex nature of the semi-secure residential and secure residential psychiatric treatment centers require hiring 
a Community Care Licensing Specialist I. This individual would provide consultation to the regulation contractor and 
community services providers. In addition, this individual would process license applications and monitor program compliance 
with governing regulations. The estimated costs for this position is $56.3.

Page 1 oM
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STATE O F ALASKA
1998 LE G ISLA T IV E  SESSION

F IS C A L  N O T E
No: 1 4

Bill Version: CSHb 16 (F IN )
(H) Publish Date: 3 / 2 3 /q f t

Revision Date: 3/23/98 at 10:00 a.m.______________________ Department Affected: Administration
Title: “An Act relating tc delinquent m in o rs .______________  BRU: Legal and Advocacy Services
____________________________________________________  Component: Public Defender Agency
Sponsor: Representative Kelly___________________________ ______________________________
Requestor: (H) FIN_____________________________________ COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES:__________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

36.5 36.5 36.5 36.5 36.5 36.5
1.8 1.8 1.8 1.8 1.8 1.8
8.5 8.5 8.5 8.5 8.5 8.5
1.0 1.0 1.0 1.0 1.0 1.0
6.5 .7 .7 .7 .7 .7

TOTAL OPERATING 54.3 48.5 48.5 48.5 48.5 48.5

CAPITAL EXPENDITURES
I.CHAMGE.1N.REVENUES ( I
FUND SOURCE:______________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
OTHER

54.3 48.5 48.5 48.5 48.5 48.5

TOTAL 54.3 48.5 48.5 . .  .. 48.5 48.5.. 48.5
Estimate of any current year (FY 98) cost: $. 
POSITIONS:
FULL-TIME
PART-TIME 1 1 1 1 1 1

J[e m p q r a r y  ____  .

ANALYSIS: (Attach a separate page if necessary.) 
See attached.

Prepared by: Barbara K. Brink. Director__________________________  Phone:
Division: Public Defende-Agency_______________________________ Date: _

Approved by Commissioner: Mark Boyer -̂ 7 ^ 7
Agency: Department of Administration Date:  “ V

DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
C Q I U M I T T E E  G O F T -" ' - ' distribution information, call the Governor's Legislative Office
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1998 L E G IS L A T IV E  SESSIO N  

ANALYSIS: (continu3d)

Section 7 of this CS authorizes the court to place a child who is already in state's custody as a CINA or 
delinquent in a secure residential psychiatric treatment center if certain conditions are met. Those conditions are 
similar to the ones required to commit an adult: the child must be gravely disabled or suffering from mental 
illness and likely to cause serious harm to the child or another person. There has to be no less restrictive 
alternative available and reason to believe the child's mental condition could be improved by treatment or would 
deteriorate if untreated. The Department of Health and Social Services estimates 60 children a year would be 
petitioned into this involuntary commitment process. The amendment does not currently contain language 
explicitly guaranteeing the right to counsel but it is assumed it will be included as constitutionally required. It is 
further assumed that the Public Defender Agency would be appointed to represent these children in this process, 
at least in the instance where no legal conflict of interest existed. A part-time Attorney III with attendant, 
support costs would be necessary to handle this influx of new proceedings with a FY 99 cost of $54.3.

Note: The Public Defender Agency supports the CONCEPTUAL amendment. That is, we agree with the 
wisdom of having a secure psychiatric facility available for children in the State of Alaska and agree with 
expanding the eligible facilities. However, the amendment as drafted is woefully inadequate in terms of a fair 
process. It fails to provide the minimal protections built in to the current civil commitment process: explicit 
right to counsel; mandatory screening investigation; probable cause hearing before a judicial officer within 48 
hours; mandatory evaluation by a mental health professional and a physician within 24 hours after arrival at a 
facility; 30-day commitment heating held within 72 hours; written notification of rights; the right to 
communicate with a guardian or other adult; the right to present evidence and cross-examine witnesses; the right 
to be free from the effects of medication unless certain procedures are followed; and written notification of the 
allegations, the lack of any less restrictive alternative, the witnesses anticipated to be called and the facts and 
specific behavior alleged. At he 30-day hearing there are additional safeguards: the right to be present; to view 
and copy all petitions and repo ts; to have the hearing open or closed to the public as desired; to have the rules 
of evidence and civil procedure followed; to have an interpreter; to present evidence; to cross-examine 
witnesses; to remain silent; and to call experts. The state’s case has to be proven by clear and convincing 
evidence, there is a right to appeal and if commitment is sought to extend past the 30 days, tlie respondent has 
the right to a jury trial. (AS 47.30.700-805). These safeguards must be built into this process. Additionally, the 
CS allows continued involuntary commitment upon a much lower standard. It is doubtful if this prolonged 
restraint will be found to be constitutional.

Section 18 of the CS revises the proposed dual sentencing provisions to apply only to 16 and 17 years olds 
accused of felony crimes against persons with previous adjudication of a felony crime against a person, or 
sexual abuse of a minor in the second degree. According to estimates by the Department of Health and Social 
Services, this could involve approximately 11 cases a year. Were these predictions to hold true, the Public 
Defender would not anticipate additional fiscal impact.

FISCAL NOTE
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F I S C A L  N O T E
STATE OF ALASKA
1998 LEGISLATIVE SESSION
Revision Date: ________________________________________
Title: . .delinquent minors, to the taking of action based
on the alleged criminal misconduct of certain minors . . .____________

n o :  1 3
Bii, Version: CSHB 16 (F IN )
(H) Publish Date: 3 / 2 3 / 9 8

Department of LawDept. Affected:
‘ BRU:
Component: 1 st-4th Jud District/OS,PA

Criminal Division/Civil Division

Sponsor:
Requester:

Representative Kelly Human Services
House Finance Committee

Expend itures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

  #2 i 98/99/
2 1 o  1 /7 9 /0 1 /0 3 /0 8

OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

21.0 21.0 21.0 21.0 21.0 21.0
0.1 0.1 0.1 0.1 0.1 0.1
3.4 3.4 3.4 3.4 3.4 3.4
0.3 0.3 0.3 U.3 0.3 0.3

TOTAL OPERATING 24.8 24.8 24.8 24.8 24.8 24.8

CAPITAL EXPENDITURES

[CHANGE IN REVENUES {

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

24.8 24.8 24.8 24.8 24.8 24.8

TOTAL 24.8 24.8 24.8 24.8 24.8 24.8

Estimate of any current year (FY98) cost: $ 

POSITIONS

0.0

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
This bill repeals and reenacts AS 47.12.010 (purposes of juvenile delinquency laws) to set out a new 
philosophy toward juvenile offenders, balancing the goal of reformation of a juvenile offender with protection of 
the public. Further, the bill authorizes local communities to handle minor juvenile offenses by allowing 
municipalities to assess civil penalties for juvenile offenses and by allowing the Department of Health and Social 
Services to delegate to community programs or review panels the authority to handle minor offenses. This bdl 
also amends the delinquency adjudication statutes to authorize district attorneys to seek "dual sentencing 'm  
certain serious juvenile criminal cases; i.e., the state asks the court to pronounce both a juvenile and an adult 
sentence for the offense, but the adult sentence would be imposed only if the minor commits a new offense or 
fails to abide by the ordered conditions of the juvenile sentence. Included in the bill is also a provision to enact 
the rendition amendment to the Interstate Compact on Juveniles that allows one state to take into custody and 
return to another state a juvenile who is alleged to have violated a criminal law in the second state but who has 
not been adjudicated a delinquent, and a provision to permit the Department of Health and Social Services to

Z.
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r Gene/al's Office '■ \
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Division:
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Agency:
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Date:
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ANALYSIS CONTINUATION:

provide additional information to public officials, such as legislators, who are contacted by parents with 
concerns abou'. children's proceedings. Without this amendment, the state is unable to explain to these 
officials why the action it has taken was necessary.

Passage of this legislation will have no fiscal impact on the Criminal Division. The House Finance Committee 
Substitute eliminates 13-15 year olds from the dual sentencing provisions, and makes them optional for the 
remaining juveniles. The department estimates that approximately 10 cases per year, statewide, may require 
additional criminal proceedings under the proposed dual sentencing provisions. Although this represents an 
increase in the Criminal Division caseload, when this increase is spread between the division's several offices, 
fiscal note costs are not warranted.

This bill was also amended in House Finance to authorize courts to place certain children in need of aid, as well 
as delinquent children, in secure residential psychiatric treatment centers. It will be necessary for the 
Department of Law 's Civil Division, Human Services attorneys to appear at these children's initial placement 
hearings, as well as at hearings every 90 days for the continuation of the placement. It is expected that the 
initial hearings will be contested and thus last three to four hours and that the continuation hearings will 
require one hour of an attorney's time. Finally, it is assumed that on average one continuation hearing will be 
necessary in each case.

The department anticipates there will be 60 children annually for whom secure treatment is sought through an 
initial hearing, requiring a total of 240 attorney hours (60 cases x 4 hours), and in 90 percent of the cases (54) 
a disposition for secure treatment will be granted. O f those 54 cases, the department assumes that half of 
these children will be moved to a less restrictive setting within 90 days, and half will require a hearing for 
placement continuation, requiring an additional 27 attorney hours (54 cases/2 x 1 hour). Using the Civil 
Division's FY98/99 standard attorney cost schedule of $92.72/hour, the total cost of this provision will be 
$24,756 (240 + 27 = 267 hours x $92.72/hour).

Action by municipalities on minor juvenile offenses will have no fiscal impact on the department, either positive 
or negative. The types of cases that would be handled by municipal authorities under these amendments do 
not require the use of Department of Law staff under current law, so no savings would be achieved in the Civil 
Division from a reduced caseload.

STATE OF A LA S KA BILL NO. CSHB 16 (FIN)
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STATE OF ALASKA 
1998 LEGISLATIVE SESSION
Reviaion Dnta:

Tif.la:

No: 1 2
F I S C A L  N O T E  Bill Version: CSHB 16 (F IN )

(H) Publish Date: 3 / 2 3 / 9 8

D a l ln q u a n t  M in o r a  - D u a l  S o n t a n c in g

Dept. Affected: Alaska Court System 
BRU:
C o m p o n e n t :

Trial Courts
Sponsor:
Requestor:

Rap. Kelly
House Finance C O M P O N E N T  S E R IA L  N O . 760

O P E R A T I N G  E X P E N D I T U R E S F Y  9 9 F Y  0 0 F Y  0 1 F Y  0 2 F Y  0 3 F Y  0 4

P E R S O N A L  S E R V IC E S
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F u n d  S o u r c e (T h o u s a n d s  o f  D o lla r s )

1002 Federal Receipt*
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Hoalth 
Other

*• ★ # ★ * *

TOTAL * ★ * ★ * *

E s t im a te  o f  a n y  c u r r e n t  y e a r  ( F Y  98) c o s t :  t  N o o e
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F u ll-T im e

P a it - T im e
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A N A L Y S I S :  ( A t ta c h  a s e p a ra ta  p a g e  i f  n e c e s s a r y )

See attached analysis.

Prepared by: 

Agency:

Doug Wooliver, Administrative Attorney , r

Alaska Court System
Approved by: Stephanie J. Ccie, Administrative Director A1
Agoncy: Alaska Court System______________
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Alaska Court System 
Fiscal Analysis 
CSHB 1 G(FIN)

The court system does not anticipate a fiscal impact from the passage of CSHB 16(FIN). However, 
should the number of minors subject to the dual sentencing provisions of the bill increase, the court 
system may return to the legislature for additional funding.

Additionally, CSHB 16(FIN) allows the court to authorize the Department of Health and Social Services 
to place certain minors in a secure residential psychiatric treatment center. The court is to review that 
placement every 90 days. The court system does not currently foresee significant costs associated 
with the 90-day reviews because, according to the department, placements in secure facilities rarely 
exceed 90 days. Additionally, the department has historically only placed 5 or 6 minors a year into 
such facilities. However, should the number of such placements increase (due to the availability of in­
state facilities), or should the length of placements increase to beyond 90 days, or should extra 
procedural steps be required prior to placement, the court system may return to the legislature for 
additional funding.

Finally, this note does not estimate the additional costs that will result from allowing municipa'ities to 
bring civil actions against minors for violations of municipal ordinances. It is not known how many 
municipalities will choose this option or how often they will utilize it. Should there be a significant 
impact, however, the court system may return to the legislature for additional funding.

Pago 2



F I S C A L  N O T E  Bill version: C S H B  16( FIN ) 

STATE OF ALASKA (H) Publish Date: 3 /2 3 / 9 3
1998 LEGISLATIVE SESSION
Revision Date (Note if correction) 3/16/98__________ Dept. Affected_________Corrections_________
Title An Act relating to delinquent minors, to the______ BRU Administration and Operations
taking of action based on the alleged criminal misconduct..._____ Component______________ALL___________
Sponsor Representative Kelly_______________________  ____________________________
Requester House Finance Committee__________________ Component Serial No. #0694

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous 109.5 219.1 327.8 401.7 365.2

TOTAL OPERATING 0.0 109.5 219.1 327.8 401.7 365.2

CAPITAL EXPENDITURES |

|CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 109.5 219.1 327.8 401.7 365.2
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type)

TOTAL 0.0 109.5 219.1 327.8 401.7 365.2

Estimate of any current year (FY98) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separata page if necessary)

See attached analysis.

465-3307
3/16/98

3/16/98

P age 1 o f  2__

Prepared by Bruce Richards__________________________________________ Phone
Division Commissioner’s Office________ .   Date

Approved by Commissioner Margaret M. Pugh ^XcsXr idl Date
Agency Department of Corrections ^
P R E P A R E R  T O  P R O V I D E  A L L  D IS T R IB U T IO N  C O P I E S  T O  G O V E R N O R ’S  L E G I S L A T I V E  O F F I C E
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FISCAL NOTE

STATE O F A LA S K A
1998 LEGISLATIVE SESSION
DEPARTM ENT OF CORRECTIONS

BILL NO. CSHB 16 (FIN) 
PAG E  2 of 2 
DATE 3/16/98

The major impact of this bill upon the Dept, of Corrections (DOC) is Section 18 where AS 47.12 is amended 
by adding a new section whereby delinquent minors age 16 and 17 may have dual juvenile and adult 
sentencing provisions imposed on them if the crime they are charged with committing is sexual abuse of a 
minor in the second degree or a felony that is a crime against a person and the minor has previously been 
adjudicated a delinquent for another felony offense that was a crime against a person.

DOC does not anticipate an impact during the first year of this legislation. A  juvenile would have to 
unsuccessfully go through juvenile proceedings and a number of other alternative diversions before the 
adult dual sentencing provision would be imposed. Based on the statewide average daily cost of $100.07 
per day, the first year financial impact on the DOC would be $109,576 ($109.5), with three (3) new juveniles 
and $109.5 added every year thereafter until FY 03. In that year, it is anticipated that one of the three 
juveniles who began serving an adult sentence in FY  00 will have finished the two-year presumptive 
sentence for a class C felony and be released. Similarly, the next year it is anticipated that one of the three 
juveniles for FY  01 will complete his or her sentence and be released. (It is assumed that the other two 
juveniles each year are serving four-year presumptive sentences for class B felonies).



STATE OF ALASKA
1998 LEGISLATIVE SESSION

F IS C A L  N O T E

(H) Publish Date: 3 / 2 3 / 9 8

N o : 10
—ill Version: CSHB 16 (F IN )

Revision Date:
Title: "An Act relating to delinquent minors, to the taking action
based on the alleged criminal misconduct of certain..."________
Sponsor: Representative Kelly__________________________

Department Affected: Administration______
BRU:_______ Legal and Advocacy Services
Component: Office of Public Advocacy

Requestor: (H) FIN COMFONENT SERIAL NO. 43

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 01 FY 02 FY 03 FY 04

PERSONAL SERVICES 36.9 36.9 36.9 36.9 36.9 36.9
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 11.0 11.0 11.0 11.0 11.0 11.0
SUPPLIES 1.0 1.0 1.0 1.0 1.0 1.0
EQUIPMENT 5.6
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 54.5 48.9 48.9 48.9 48.9 48.9

CAPITAL EXPENDITURES 0 0 0 0 0 0

CHANGE IN REVENUES I ) 0 0 0 0 0 0 I

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 54.5 48.9 48.9 48.9 48.9 48.9
1005 GF/Program Receipts
1037 GF/Mental Health
OTHER
TOTAL
Estimate o f any current year (FY 98) cost: $ 0 
POSITIONS:
FULL-TIME
PART-TIME 1.0 1.0 1.0 1.0 1.0 1.0
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
The new section seven of this committee substitute authorizes the court to place a child who is already in the state's custody as a child in need of aid 
or as a delinquent in a residential psychiatric treatment center under certain conditions. Tlie Department of Health and Social Services estimates 60 
children a year would be petitioned into this involuntary commitment process. The amendment contains no specific statutory guarantee of the right 
to counsel but there is little question that courts will require the state to provide counsel to these children. Further, the Public Defender Agency and 
the Office of Public Advocacy are the logical choices to provide such counsel.

The new section seven is curious in that it does not provide for the traditional, and seemingly essential, constitutional guarantees that arc currently 
afforded to adult respondents in commitment proceedings. This fiscal note assumes that the current language will be amended to include those 
protections or that a court will, in order to hold the statute constitutional, enforce the guarantees afforded to adults.

(continued) ________________________________________________________ _________

Prepared by: Brant McGee. Public Advocate______________________  Phone: 269-3500
Division: Office of Public Advocacy______________________ _______  Date: __________

Approved by Commissioner: Mark Boyer * j L ____________________ " ?
Agency: Administration — ' ' p7/r Date: ^ ^

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Gc /ernor's Legislative Office

\ C O M M I T T E E  C O P Y  Page
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FISCAL NOTE

ANALYSIS: (continued)

The Office of Public Advocacy assumes that it will provide representation in at least half of the 60 complex proceedings now anticipated. Because of 
the location of current facilities, the agency further assumes that it will provide these services in Anchorage. Given the complexity of these proceedings, 
and the constitutional necessity of subsequent hearings, the agency anticipates it would require the part-time services of an Attorney III with attendant 
support costs for a total of S81.9 in FY 99. ,

STATE OF ALASKA BILL NO. CSHB 16 (FIN)
1998 LEGISLATIVE SESSION



STATE OF ALASKA
1998 LEGISLATIVE SESSION

F IS C A L  N O T E No: 9
Bill Version: CSHB 16 (F IN )
(H) Publish Date: 3 / 2 3 / 9 8

Revision Date:_______________________________________  Department Affected: Administration
Title: “An Act relating to delinquent minors..."______________  BRU: Legal and Advocacy Services
____________________________________________________  Component: Public Defender Agency
Sponsor: Representative Kelly_________________________ _______________________________
Requestor:j[H]_RN_____________________________________ COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES:__________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

36.5 36.5 36.5 36.5 36.5 36.5
1.8 1.8 1.8 1.8 1.8 1.8
8.5 8.5 8.5 8.5 8.5 8.5
1.0 1.0 1.0 1.0 1.0 1.0
6.5 .7 .7 .7 .7 .7

TOTAL OPERATING 54.3 48.5 48.5 48.5 48.5 48.5

CAPITAL EXPENDITURES I I

I CHANGE IN REVENUES ( ) I I I I I I "  I

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
OTHER

54.3 48.5 48.5 48.5 48.5 48.5

TOTAL.. 54.3 48.5 43.5 . . 48.5 48 5 48 5
Estimate of any current year (FY 98) cost: $. 
POSITIONS:
FULL-TIME
PART-TIME 1 1 1 1 1 1
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.) 
See attached.

Prepared by: Barbara K. Brink. Director__________________________  Phone:
Division: Public Defender Agency______________________________  Date:

Approved by Commissioner:
Agency: Department of Administration

DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
C Q N I M I T T E E  C 0P> y fu rth e r distribution information, call the Governor's Legislative Office
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FISCAL NOTE

1998 L E G IS L A T IV E  SESSIO N  

ANALYSIS: (continued)

Section 7 of this CS authorizes the court to place a child who is already in state's custody as a CJNA or 
delinquent in a secure residential psychiatric treatment center if certain conditions are met. Those conditions are 
similar to the ones required to commit an adult: the child must be gravely disabled or suffering from mental 
illness and likely to cause serious harm to the child or another person. There has to be no less restrictive 
alternative available and reason to believe the child's mental condition could be improved by treatment or would 
deteriorate if untreated. The Department of Health and Social Services estimates 60 children a year would be 
petitioned into this involuntary commitment process. The amendment does not currently contain language 
explicitly guaranteeing the right to counsel but it is assumed it will be included as constitutionally required. It is 
further assumed that the Public Defender Agency would be appointed to represent these childreq in this process, 
at least in the instance where no legal conflict of interest existed. A part-time Attorney III with attendant 
support costs would be necessary to handle this influx of new proceedings with a F Y 99 cost of $54,3. This 
would be an addition to the already existing fiscal note.

Note: The Public Defender Agency supports the CONCEPTUAL amendment. That is, we agree with the 
wisdom of having a secure psychiatric facility available for children in the State of Alaska and agree with 
expanding the eligible facilities. However, the amendment as drafted is woefully inadequate in terms of a fair 
process. It fails to provide the minimal protections built in to the current civil commitment process: explicit 
right to counsel; mandatory screening investigation; probable cause hearing before a judicial officer within 48 
hours; mandatory evaluation by a mental health professional and a physician within 24 hours after arrival at a 
facility; 30-day commitment hearing held within 72 hours; written notification of rights; the right to 
communicate with a guardian or other adult; the right to present evidence and cross-examine witnesses; the right 
to be free from the effects of medication unless certain procedures are followed; and written notification of the 
allegations, the lack of any less restrictive alternative, the witnesses anticipated to be called and the facts and 
specific behavior alleged. At the 30-day hearing there are additional safeguards: the right to be present; to view 
and copy all petitions and reports; to have the hearing open or closed to the public as desired; to have the rules 
of evidence and civil procedure followed; to have an interpreter; to present evidence; to cross-examine 
witnesses; to remain silent; and to call experts. The state’s case has to be proven by clear and convincing 
evidence, there is a right to appeal and if commitment is sought to extend past the 30 days, the respondent has 
the right to a jury trial. (AS 47.30.700-805). These safeguards must be built into this process. Additionally, the 
CS allows continued involuntary commitment upon a much lower standard. It is doubtful if this prolonged 
restraint will be found to be constitutional.

Section 18 of the CS revises the proposed dual sentencing provisions to apply only to 16 and 17 years olds 
accused of felony crimes against persons with previous adjudication of a felony crime against a person, or 
sexual abuse of a minor in the second degree. According to estimates by the Department of Health and Social 
Services, this could involve approximately 11 cases a year. Were these predictions to hold true, the Public 
Defender would not anticipate additional fiscal impact.

STATE OF ALASKA BILL NO. CSHB 16(FIN)
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F IS C A L  N O T E
STATE OF ALASKA
1998 LEGISLATIVE SESSION / eLr,Si? n:, . CSHB 1 6 ( F IN )

3 / 2 3 / 9 8

No: 8

(H) Pub lish  Date:

Revision Date: 
Title:

03/09/98 Dept. Affected: Health and Social Services

relating to institutions for juveniles; cfd 6RU: Medical Assistance

Component: Medicaid Facilities

Sponsor:
Requestor:

Kelly
House Finance

COMPONENT SERIAL NO. 230 
See also ( S N # ) :____

OPERATING FY99 FYOO FY01 FY02 FY03 FY 04
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES

CHANGES IN REVENUES ( )

FUND SOURCE   (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (please specify)

TOTAL 0.0 0 .0 0.0 0 .0 0 .0 0 .0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estlmato of any current year (FY98) cost:  $ 0 .0

ANALYSIS:______________(Attach a separate page if necessary)________________________________________

There does not appear to be a substantial Medicaid program impact associated with the provisions of CSHB 16 (FIN). This u 
because a Residential Psychiatric Treatment Center (RPTC) may already enroll as a Medicaid provider regardless of the provisions 
of the bill. A limited fiscal impact may result from the bill's provisions for "semi-secure" or "secure”, but such impacts could 
arguably increase costs related to fire code requirements for secure facilities, or arguably decrease costs due to the ava laD-i ty c’ 
secure RPTC as an alternative to less appropriate placements in higher cost settings.

Medicaid enrolled RPTCs are already authorized to bill under Medicaid regulations. One in-state RPTC has been paid smce 1 99 3 
and several out-of-state providers have been billing Medicaid for the past two years. A new in-state RPTC (30 beds) has 
submitted a request for Medicaid enrollment (a 2 to 3 week process), and enrollment of another new RPTC (10 beds) >s a .* .<? , 
being pursued. Enrollment of these facilities is not dependent upon the provisions of the bill and, thus, any increased t ’ 
required by their enrollment is also not dependent upon

wC\ ‘ Prepared by: Dave Williams
Division:

Approved by Commissioner: 
Agency:

Phone: _465-335S 
Date: 03 /1 6 /9 8

Date:
Department of Health & Social Services

z /ix /± i

C O M M ITT EE  C O P Y
(Rev 10/96lfisnolo.xls/OAS DHSb
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Revision Date: 3/r 8 BILL NO. C SH B  16 (F IN )

ANALYSIS (cont.):

any provision in the bill. Additional Medicaid funds may be necessary to cover the cost associated with an 
increased availability and use of in-state secure RPTC beds, but that increased need is not directly 
dependent upon the provisions of this bill.

Medicaid regulations (7 AAC 43.550 through 7 AAC 43.570) set out requirements for Medicaid recipient I 
eligibility and admission, conditions for provider payment, establishment of a per diem rate for RPTC 
services, appeal of the Medicaid rate, and other provisions. Not all RPTCs that could be licensed under 

i CSHB 16 (FIN) would necessarily qualify for Medicaid reimbursement since some Medicaid provider 
enrollment requirements are not requirements under the bill. (For example, Medicaid regulations require 
that an enrolled RPTC be accredited by the Joint Commission on Accreditation of Healthcare 
Organizations.)

Medicaid regulations (7 AAC 43.557) estab'ish an initial RPTC rate that is the lesser of the
(1) per diem rate of $255 for a single recipient; or
(2) per diem rate negotiated between a RPTC and the Division of Family and Youth Services; or
(3) lowest per diem rate charged to any other payor.

Regulations also provide for an increase or decrease of the $255 per diem (7 AAC 43.557(b)), however, 
no enrolled program has submitted documentation under that provision for an adjustment. Presently, 
some out-of-state programs are paid less than the $255 per diem, but no enrolled provider is paid more.

Page 2 of Z.
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IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION
BY REPRESENTATIVE IVAN

Introduced: 1/13/97 
Referred: Judiciary

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to civil liability for illegal sales of alcoholic beverages; and

2 providing for an effective date."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 04.21.020 is amended by adding a new subsection to read:
5 (b) Notwithstanding (a) of this section, a person who sells or barters an
6 alcoholic beverage to another person in violation of AS 04.11.010 is strictly liable for
7 civil damages resulting from the intoxication of the person receiving the alcoholic
8 beverage.
9 * Sec. 2. This Act takes effect July 1, 1997.

H O U SE B IL L  NO. 22

PRIOR VERSION

H 110022a -1-New Text Underlined [DELETED TEXT BRACKETED] HB 22



STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision D a te : 

Title:

______________D e p t. A ffe c te d : R e v e n u e

F IS C A L  N O T E
NO. 3
Bill Version: c s h b  2 2 ( ju d )

(H) Publish Date: 2 / 1 7 / 9 7

Civil Liability for B o o tleg g ers _8RU:

C o m p o n e n t:

A lco h o lic  B e v e ra g e  C o n tro l B o a rd

A lco h o lic  8 e v e r a g e  C o n tro l B o a rd

Sponsor:

R eq u esto r:

R e p re s e n ta t iv e  Ivan

(H) JUD COMPONENT SERIAL N O . ICO

E x p en d itu re s /R e v en u e s :

OPERATING EXPENDITURES FY 98 FY 99 FYCO FY01 FY 02 FY 03

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (T h o u scn d s of Pollers)

1C02 F e d e ra l R e ce io rs

IC03 GF M c tc n

ICC4GF

IC05 G F /P ro g rcm  R e c e ip ts

1037 G F /M en rc l H ec lfh

O th e r

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate  of  c n y  c u r re n t  y e a r  (FY97) c o s t $ 0.0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (A ttac h  a  s e p a r a t e  p a g e  if n e c e s sa ry )

This bill emends Alaska lav/ to clearly assert that immunity for social hosts tha t serve alcoholic beverages does not 
extend to those persons engaged in the illegal sale o f alcohol. Alaska's strong immunity provisions for social hosts 
was reaffirmed and relied upon in the 1996 Alaska Supreme Court decision, Chokwok v. Worley, that conc luded 
that civil liability for social hosts applied even when serving minors. This bill is designed to remove the potentia l for 
this doctrine to be used as a defense by bootleggers facing prosecution.

No fiscal impeef is antic ipated.

P r e p a re d  by: D o u g la s 8. Griffin ;A ' _ P h o n e : (907) 277-8638

Division: A lcoholic  B e v e ra g e  C o n tro l B o a rd ' * « t  •! ' D a te : J a n u c ry  22. 1997

A p p ro v e d  b y  C o m m iss io n er: W ilson L. C o n d o n  ' D a te : J a n u a ry  22. 1997

A g e n cy :
\

R e v e n u e  '

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

COPY
FISCAL NOTE(S)
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F I S C A L  i N O T E
STATE OF ALASKA
1997 LEGISLATIVE SESSION

No. 2
Bill Version: CSHB 22(JUP)
(H) Publish Date: 2/17/97

Revision D a t e : ________________________________________
Title: An Act relating to civil liability for illegal sales of
alcoholic beverages . . .____________________________________

Dept. Affected: 
'BRU:

Department of Law
Civil Division

Component: General Legal Services
Sponsor:
Requester:

Representative Ivan
T H T JUDICIARY

Expend itu res/Revenues

COMPONENT SEHIAL NO. 

(Thousands of Dollars)
2087

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTFACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL ex pen d it u r e :

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF,-'Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 | 0.0

Estimate of any current year (FY97) cost: $ 

POSITIONS

0.0

0.0| 0.0 0.0 0.0 0.0| 0.0
1 1. 1

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page it necessary!

This bill would make individuals who sell or barter an alcoholic heverage to another person in violation of AS 
04.11.010 strictly liable for civil damages resulting from the intoxication of the person receiving the alcoholic 
beverage.

Passage of this legislation would have no fiscal impact on the Department of Law.

Prepared by: 
Division:

Joan Kasson • - v A-L/~~r
Administrative Services Division \ „

Approved by Commissioner: 
Agency: _______

Bruce M. uotelho. Auo
ex —
orney General

Phono:
Dato:

Date:

465-5370
1 /1 4 /9 7

1 / 1 4 /9 7
Department of Law
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1997 LEGISLATIVE SESSION
Revision Data:
Title;

STATE OF ALASKA

Civil liability for bootlegging
  Dept. Affected: Alaska Court System_________________

_____________ BRU:
Component:

F IS C A L  N O T E  n o . _ l _
jill Version CSHB 22(JUP)

(H) Publish Date: 2/17/97

Trial Courts

Sponsor.
Requester:

Rep. Ivan
House Judiciary

Erpendilures/Rsvenuas

COMPONENT SERIAL NO. 

(Thousands of Dollar)

76a

OPERATING EXPENDITURES FY sa FY 99 Fi'OO FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
ECUIPMENT
LAND &. STRUCTURES
GRANTS A CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 O.C 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

1CC2 FedaraJ Receipts 
1CC3GF Match 
1CC4GF
1C05 GF/Prcgram Receipts 
1C37 GF/Mantal Health 
Other

" I
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 O.C | 0.0 O O o o 0.0

Estimate of any current year (FY 97) cost: None

Positions
Full-Time I I ' I I
Fan-Tmo I I I
Temcorarv i l l )

ANALYSIS: (Attach a seca/ato papa if necessary) 

No fiscal impact.

Prepared by: JD^S. C hristensen III, Staff Counsel 
Agency:

/7 y /U
Alaska Court System

/  y / f  ,yApproved ty: Arthur H. Snowden, II. Administrativa Director L y ^ Y L  
Agency: Alaska Court System

Phene:
Data;

Data:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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Rev 1/97

264-8228
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01/23/97
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A L A S K A  S T A T E  L E G I S L A T U R E

Sen. Robin Taylor, Chair

Sen. Drue Pearce,Vice Chair 
Sen. M ike M iller 
Sen. Sean Parnell 
Sen. Johnny Ellis

S e n a t e  J u d i c i a r y  C o m m i t t e e

State Capitol 
Juneau, A K  99801-1182 
(907) 465-3717 
Fax: (907) 465-3922

R f l S I M O I R A I N D U I f l

TO: Senator Taylor, Chairman
Senator Pearce, Vice Chairman 
Senator Miller 
Senator Parnell 
Senator Ellis

FROM: Laura Chase, Committee Aide

DATE: March 3, 1997

RE: ABC Board Position on HB 22

D o u g  G r i f f in ,  D i r e c t o r  o f  t h e  A l c o h o l i c  B e v e r a g e  C o n t r o l  B o a r d ,  c a l l e d  to  
v o ic e  t h e  B o a r d ’s  s u p p o r t  f o r  t h e  in t e n t  o f  H B  2 2 .

M r .  G r i f f in  s t a t e d  t h a t  h e  a n d  t h e  B o a r d  s u p p o r t  H B  2 2  a s  it r e la t e s  to  
a lc o h o l .  H e  f u r t h e r  e x p la in e d  th a t ,  s in c e  t h e  o r ig in a l  b i l l  h a s  b e e n  a m e n d e d  
to  in c lu d e  d r u g s ,  it i s  b e y o n d  h is  p u r v ie w  to  e x t e n d  s u p p o r t  to  th e  p o r t io n s  o f  
t h e  b i l l  n o t  r e la t e d  t o  a lc o h o l .

If any of the committee members wish to contact him, Mr. Griffin’s
telephone number is (907) 277-8638.



A L A S K A  S T A T E  L E G I S L A T U R E

Sen. Robin Taylor, Chair

Sen. Drue Pearce,Vice Chair \ t̂ate Capitol
Sen. Mike M iller Juneau, A K  99801-1182
Sen. Sean Parnell (907) 465-3717
Sen. Johnny Ellis Fax: (907) 465-3922

S e n a t e  J u d i c i a r y  C o m m i t t e e

TO:

FROM:

DATE:

RE:

Senator Taylor, Chairman 
Senator Pearce, Vice Chairman 
Senator Miller 
Senator Parnell 
Senator Ellis

Laura Chase, Committee Aide" 

March 3, 1997

ABC Board Position on HB 22

D o u g  G r i f f in ,  D ir e c t o r  o f  t h e  A lc o h o l i c  B e v e r a g e  C o n t r o l  B o a r d ,  c a l le d  to  
v o ic e  t h e  B o a r d ’s  s u p p o r t  f o r  t h e  in te n t  o f  H B  2 2 .

M r .  G r i f f in  s t a t e d  t h a t  h e  a n d  t h e  B o a r d  s u p p o r t  H B  2 2  a s  it r e la t e s  to  
a lc o h o l .  H e  f u r t h e r  e x p la in e d  th a t ,  s in c e  t h e  o r ig in a l  b i l l  h a s  b e e n  a m e n d e d  
to  in c lu d e  d r u g s ,  it  is  b e y o n d  h is  p u r v ie w  to  e x t e n d  s u p p o r t  to  th e  p o r t io n s  o f  
th e  b i l l  n o t  r e la t e d  to  a lc o h o l .

If any of the committee members wish to contact him, Mr. Griffin’s
telephone number is (907) 277-8638.



SENATE CO M M IT TEE  REPORT

DATE: 2/26/97 FURTHER:

DATF TURNED cu_ . , _
IN TO OFFICE: J P ^ A d J

Judiciary Committee considered CS FOR HOUSE BILL NO. 22(JUD)

"An Act relating to civil liability for illegal sale or barter of an alcoholic beverage or a controlled 
substance; and providing for an effective date.”

SIGNING'DU PASS / / OTHER RECOMMENDATIONS

CHAIR

and recommends:
[ ] be replaced w ith CS
[ ] adopt p rev io u s CS__
[ ] attached amendment(s)
[ ] adopt Letter of Intent by _  
[ ] further referral to the___

. Committee 

. Committee

Senate Bill:
[ ] same title 
[ ] new title 

House Bill:
[ ] same title 
[ j technical change 
[ ] new: SCR*______

EW FISCAL NOTE(S):
Department_________________ Date Zero

PREVIOUS FISCAL NOTE(S):*

[ ) APPROPRIATION -  no fiscal note ‘ include fiscal notes accompanying Governor's bill
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SPONSOR STATEMENT 
COMMITTEE SUBSTITUTE for HOUSE BILL 22 (JUD)

I in troduced this legislation because current law seem ingly exempts those who sell 
liquor w ithout a license (bootleggers) from any civil liability for the damages that 
may be caused by their illegal acts. The basis of the original bill was to remove that 
exemption and make bootleggers strictly liable for their actions.

During deliberations before the House Judiciary Committee, language was added  
that addresses civil liability of a person who sells or barters a controlled substance as 
defined under AS 11.71.900.

The intent of this legislation is to apply strict liability to a bootlegger or d rug  dealer 
for any actions taken by a buyer of illegal alcohol or drugs that may result in civil 
damages to another person, the state or political subdivision of the state. The cost of 
crim inally prosecuting the buyer for any criminal acts while under the influence of 
the illegally purchased alcohol or drugs may also be sough t from the bootlegger or 
drug dealer.

It is also the in tent of the legislation that an injured party  can not only be an 
indiv idual bu t also the state or a political subdivision of the state. Civil damages 
includes personal injury, death or injury to property.

lu k  • AJtl.ik • Alcknagik • Aurwtuhi.ik • Hotlie l • C lia fbm .ik • C la rk  s P c ln l • Dillingham • £•;!: • K ku k  • Kkwok • Goodm."

SPONSOR STATEMENT
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Juneau. Alnskii 99X01-1IS2 
Phono: i*•><)71 465-4942

Alaska State Capitol
I r.terim 

P.O. Bo\ 137 
Akiak. Alaska ‘>'>552 

Phone: (90“ ( 765-752
I -SOI 1-323-4942 

Fav (9(17)465-4589
www.akrepuhlieans.org/lvan.htm R e p r e s e n t a t iv e  I v a n  M .  I v a n  

C H A N G E S  IN  C S H B  22 ( JU D )

There have been a number of changes in CSHB 22 (JUD) from the original bill. The
changes adop ted  in the comm ittee substitu te were recom m endations from  House
Judiciary Committee members, die Departm ent of Law and House Judiciary staff.

S E C T I O N  1

Language was added to explicitly express the intent of the original bill.

• A person who sells or barters alcohol illegally is strictly liable (1) to the recipient
or ano ther person for civil dam ages and (2) the cost to the sta te or political
subdiv ision of the state to crim inally prosecute the person receiving the illegal 
alcohol.

• The person who receives the illegal alcohol must be under the influence and the 
alcohol m ust substantially contribute to the civil damages.

• A definition of c'vil damages under subsection (b) includes damages for personal
injury, death  or injury to a person's property  to include the state or oolitical
subdiv ision.

• A person who illegally sells or barters alcohol cannot use as a defense that the
recipient voluntarily consum ed or was voluntarily under the influence.

S E C T I O N  2

This new  section parallels section 1 of the draft committee substitu te and addresses 
civil liability of a person who sells or barters a controlled substance as defined under 
AS 11.71.900.

CHANGES IN 
CSHB22 (JUD)

http://www.akrepuhlieans.org/lvan.htm


L E G A L  S E R V I C E S

DIVISION OF LEGAL AND RESEARCH  SERVICES 
LEGISLATIVE AFFAIRS AG EN CY

(907) 465-3367 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 403
Mail Stop 3101 Juneau. Alaska 99801-21C5

M r. M O R A N  D i: M January 17. 1997

S U B J E C T :  C iv il liab ility  for illegal a lcohol sales - (H B  22)

T O :  Representative Ivan Ivan
Attn: Ton i

. /
F R O M :  M ichae l F. Ford . '  "  v .

Leg is la tive Counsel

You  have asked for a b r ie f explanation o f  the effects o f  the above- referenced b ill. The b ill 
w ou ld impose strict lia b ility  on bootleggers, or people who sell a lcohol without a license. 
The im position o f  strict c iv il liab ility  means that a person convicted o f  bootlegging w ould 
be liable for any c iv il damages regardless o f  the degree o f  care exercised by the bootlegger. 
T h is  is in contrast to a situation where a person is liable on ly  i f  negligence is proven. To 
pro\e negligence you must show a failure to meet a standard o f  care, whereas in strict 
lia b ilitv  the on lv issues are com m ission o f  the act and damaues.

A lso, c iv il damages would include personal injuries as well as damages for a person's death. 
Assum ing the intoxicated person does die as a result o f  a bootlegger provid ing a lcoho l, the 
deceased person's estate would still be able to recover damages from the bootlegger. See 
A S  00.55.570 and 00.55.5S0.

The im position o f  strict lia b ility  is not common in our statutes and is often not favored by 
the courts. I lowever. given the public health concerns addressed by the draft 1 do not think 
that there are any legal impediments to imposing strict liab ility  in this situation.

Please contact me i f  you have further questions.

M FF :p l 
07-OLvp lm

LEGISLATIVE COUNSEL 
EXPLANATION OF EFFECTS 
OF HB 22



Sec. 09.65.210. Damages resulting from commission o f  a felony.
A  person who suffers personal in jury or death may not recover damages for the personal injury 
or death i f  the injuries or death occurred w h ile  the person was engaged in the com m ission o f a 
felony, the person has been convicted o f  the felony, in c lud ing  conv iction  based on a gu ilty  plea or 
plea o f  no lo  contendere, and the fe lony substantially contributed to the in jury or death. T h is  
section does not affect a right o f  action under 42 U .S .C . 1983.
H isto ry  -
(sec. 1 ch 139 S L A  19S6)

Revisors Notes -
Form erly  A S  09.17.030. Renumbered in 1994.

Editors Notes -
Section 9, ch. 139, S L A  1986 provides that this section applies "to all causes o f  action 

accruing after June 11, 19S6."
Decisions -

Constitutionality . - T h is  section, as applied to an arrestee w ho filed  a personal injury 
action against state troopers fo r a lleged ly using excessive force in apprehending him, did not 
deprive him o f  due process under the constitution o f  A laska. Sun v. State, 830 P.2d 772 (A laska
1992).

P lea  o f  no lo contendere. - T h is  section precludes a person who receives injuries in  the 
course o f  a felony, and pleads no lo contendere to that fe lony, from later contesting whether he 
actually committed the fe lony. Sun v. State, S30 P .2d 772 (A laska  1992).

Based on pub lic po licy  grounds, a c iv il p la in t iff is co lla tera lly estopped from re litigating 
any element o f a crim inal charge to w hich he has plead no lo contendere. B u rc in av . C ity  o f 
Ketch ikan, 902 P.2d S I 7 (A la ska  1995).

Causation. - Arrestee's com m ission o f  a felony, i.e., assaulting state troopers w ho 
attempted to apprehend him, "substantia lly  contributed to the injury," where noth ing in the 
record showed a break in the nexus between the arrestee's assault and the troopers' instantaneous 
response thereto w ith deadly force. Sun v. State, 830 P .2d 772 (A laska  1992).

Quoted in Lo rd  v. Fogcutter Bar &  Stacy Cap, S 13 P.2d 660 (A laska 1991).

RELATED STATUTES 
Sbc 09 65.210



Sec. 04 11.010. L icense or perm it required.
(a) Except as provided in A S  04.11.020, a person may not manufacture, sell, o ffe r for 

sale, possess for sale or barter, tra ffic  in, or barter an a lcoho lic  beverage unless under license or 
perm it issued under this title.

(b) Except as provided in this subsection, a person may not so lic it or receive orders for 
the de livery o f  an a lcoho lic  beverage in an area that has adopted a local option under A S
0 4 .11.491. I f the area has adopted a local option under A S  04 .11.491(a)(1), (2), or (3), or (b)(1) 
or (2), a package store licensee outside o f  that local option area may receive orders as provided 
under A S  04 .11.150 but may not so lic it in that area or receive orders through an agent or 
employee in that area. T h is  subsection does not apply to a package store licensee who operates a 
package store in an area that has adopted a local option under A S  04.11.491(a)(2)(C) or (3)(C) or
(b)(2)(C). A  person who v io la tes this subsection is punishable upon conv iction  as provided 
under A S  04 .16.200(a) or (b).

(c) In a crim inal prosecution for possession o f  a lcoho lic  beverages for sale in v io la tion  o f
(a) o f  this section, the fact that a person possessed more than 12 liters o f  d istilled  spirits, 24 
liters or more o f wine, or 12 ga llons or more o f  malt beverages in an area where the sale o f 
a lcoho lic  beverages is restricted or prohibited under A S  04 .11.491 creates a presumption that the 
person possessed the a lcoho lic  beverages for sale.
H isto rv  -
(sec 2 ch 131 S L A  I9S0; am sec. 1 ch 156 S L A  19SS; am sec. 2. 3 ch 101 S L A  1995) 
Amendment Notes -

The 1995 amendment, effective Ju ly 1, 1995, rewrote subsection (b) and, in subsection
(c), substituted "12 ga llons" fo r "45 liters," inserted "restricted or." and inserted a section 
reference.
H istory Reports -

For Senate letter o f  intent relating to the enactment o f  (c) o f  this section by sec. 1, ch.
156. S L A  1988 (H C S  C S S B  371 (Jud) am H), see 198S Senate Journal 2939 
A G  O p in ions -

A  "cooperative" that purchases a lcoho lic beverages for its members and charges them the 
actual cost o f  the purchase p lus a percentage "to cover adm inistrative and sh ipp ing costs" is 
required to obtain a license under this section. Ju ly 2, 19S7, Op. Att'y Gen.
Decisions -

Ed itor’s notes. - M an y  o f  the cases cited in the notes be low  were decided under former 
A S  04.10.010 and earlier statutes.

Th is chapter sets forth the only conditions under which a liquor license may be issued - 
for the sale o f  liquor w ith in A laska. In re Kaye, 11 A laska  556 (I94S).

Possession must be w ith intent to sell. - A S  04.11.010 - 0 4 .11.700 does not make it illegal 
to possess in toxicating liquors unless the possession is w ith the intention to sell the same in 
A laska. Territory o f  A la ska  v. 1SS Cases o f  M ixed  Intoxicating Liquors, 10 A laska  414 (1944).

The right to sell liquo r may be prohibited altogether - in A laska. In re Kaye, 11 A laska 
556 (1948).

For legislative history o f  liquor license legislation, - see K  &  L  D istribs., Inc. v. A laska,
IS4 F SuppM 96  (D. A la ska  1960), vacated, 3 IS F.2d 49S (9th C ir. 1963).

Interpretation o f  liq uo r license statutes. - Resort may be had to the leg islative history o f 
the liquor license statutes, evidenced by subsequent enactments and amendments, as an aid to 
their interpretation and application. K  &  L  Distribs., Inc. v. A laska, 184 F. Supp. 496 (D.
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A laska  1960), vacated, 3 IS F.2d 498 (9th C ir. 1963).
Constitu tiona lity  o f  A S  04.16.200. - W hen read in conjunction w ith  th is section, A S  

04 .16.200(b), governing the sale o f  a lcoho lic  beverages by unlicensed persons, defines an offense, 
affords adequate notice o f  the proscribed conduct and the prescribed penalty, and satisfies due 
process requirements. Burnor v. State, 829 P .2d S37 (A laska  Ct. App. 1992).

A S  04.16.200(b) as it existed prior to 19SS construed. - See M organ v. State, 661 P.2d 
1102 (A laska  Ct. App. 1983).

L ia b ility  o f  licensee. - In the absence o f  a statute expressly im posing liab ility , a person 
was not liab le  to a wholesale liquo r dealer for the purchase money for liquor merely because he 
owned the liquo r license fo r the establishment where the dealer had sold the liquor. The 
protection o f  creditors o f  retail dealers in liquor d id  not come w ithin the sp irit or purpose o f 
purely regulatory or revenue producing liquor license statutes. Sabre Jet Room, Inc. v. K  &  L  
D istribs., Inc., 3S4 P.2d 952 (A laska  1963). For present provisions concern ing the licensee's 
liab ility , see A S  04.16.150 and 04.21.030.

A va ila b ility  o f  defense to accom plice. - I f  the perpetrator receives a profit, an accom plice  
may not avail h im se lf o f  the defense to a charge o f  illega l sale o f  alcohol for one who does not 
profit. K inegak  v. State, 747 P .2d 541 (A laska Ct. App. 19S7).

Purchasing agent defense. - A  defendant cannot defend against a charge o f  se lling  alcohol 
w ithout a license by a lleg ing that he in effect acted as a purchasing agency by serving as a 
go-between between the consumer o f  the a lcohol and a third-party seller, and is not entitled to a 
jury instruction defin ing sale as requiring a transfer o f  title from the defendant to the consumer. 
Herrera v. State, 753 P .2d 150 (A laska Ct. App  I9SS).

Evidence su ffic ien t to convict o f sale o f  a lcohol anJ possession o f  a lcohol for sale. - See 
Hernandez v. State, 691 P .2d 287 (A laska Ct. App. I9S4).

Conv ic tion  and sentence upheld. - See A zza re lla  v. State. 703 P.2d 11S2 (A laska  Ct.
App 19S5); Tu ck fie ld  v. State. 805 P .2d 9S2 (A la ska  Ct. App. 1991).

Sentence upheld. - Concurrent sentences o f  240 days with 120 days suspended and 
concurrent fines o f  S3,000 w ith $2,000 suspended for sale o f  alcohol and possession o f  a lcohol 
for sale were not clearly m istaken. Hernandez v. State. 691 P .2d 287 (A laska Ct. App. 19S4).

Sentence o f six months' incarceration as a cond ition o f  receiving a suspended im position 
o f  sentence, upon conviction o f  one count o f  se lling  intoxicating beverages w ithout a license in a 
local option area, was not c learly  mistaken, where defendant had set up a com m ercia l enterprise, 
although o f  short duration, and sold a pint o f  w h iskey to a man who murdered a woman shortly 
after buy ing the whiskey. W ass illie  v. State, 790 P.2d 13S5 (A laska Ct. App. 1990).

Sentence m odification. - A  trial judge w ho sentenced a worst offender to two maximum 
consecutive terms o f one year for conviction o f one count o f  selling a lcoho lic  beverages w ithout a 
license and one count o f  possession o f a lcoho lic beverages for sale in a local option area, w ith 275 
days o f  the first sentence suspended, was clearly m istaken in im posing consecutive ly the 
unsuspended portion o f  the offender's ja il term for se lling  a lcoholic beverages w ithout a license, 
where the judge spec ifica lly  commented at sentencing that the chances for the offender's 
rehabilitation seemed good and that there was no reason to believe the offender would be inclined 
to resume a crim inal lifestyle. In order to impose consecutive sentences that exceed the maximum 
sentence for the sing le most serious count, the sentencing court must expressly find that the fu ll 
term o f  imprisonment is necessary for the protection o f  the public. Pem ski v. State, 7 1 1 P .2d 
573 (A la ska  Ct. App. 19S5).

C ited in C le land v. State, 759 P.2d 553 (A laska  Ct. App. I9SS): Noah v. State, SS7 P .2d



981 (A laska  Ct. App. 1995).
Collateral Refs -

45 Am . Jur. 2d, Intoxicating L iquors, sec. 114-227.
48 C.J.S., Intoxicating L iquors, sec. 90-116.
W hat constitutes "sale" o f  liq uo r in v io la tion  o f  statute or ordinance. 89 A L R 3 d  551. 

A rt ic le  Notes -
Editors Notes. Section 5, ch. 136, S L A  1996 provides that "the A lc o h o lic  Beverage 

Contro l Board shall hold a pub lic  hearing on or before January 1, 1997, for the purpose o f 
d iscussing the a lcoho lic  beverage licenses currently being issued by the board and the 
interrelationship between those licenses."



Sec. 04.21.020. C iv il liab ility  o f  persons provid ing a lcoho lic  beverages.
A  person who provides a lcoho lic  beverages to another person may not be held c iv i l ly  liab le  for 
in juries resulting from the in toxication  o f  that person unless the person who provides the 
a lcoho lic  beverages holds a license authorized under A S  04.11.0S0 - 04.11.220, or is an agent or 
em ployee o f  such a licensee and

(1) the a lcoho lic beverages are provided to a person under the age o f  21 years in 
v io la tion  o f  A S  04.16.051, unless the licensee, agent, or employee secures in good faith from 
the person a signed statement, liquo r identification card, or driver's license meeting the 
requirements o f  A S  04.21.050(a) and (b), that indicates that the person is 21 years o f  age or 
older; or

(2) the a lcoho lic beverages are provided to a drunken person in v io la tion  o f  A S
04.16.030.

H isto ry  -
(sec. 5 ch 131 S L A  19S0; am sec. 14 ch 109 S L A  19S3)
Re visors Notes -

In 1980. this section was rearranged for clarity.
C ross References -

For responsib ility o f  licensee for v io lations, see A S  04.16.150; fo r responsib ility  o f 
licensees, agents and employees, see A S  04.21.030.
D ec is ions -

Editor's notes. - M any o f  the cases cited in the notes be low  were decided under former 
A S  04.10. ISO and 04 15.020

Constitutionality. - Th is section is not so com pletely lack ing in rationality or leg itim acy 
o f  purpose as to be unconstitutional. Im m unizing social hosts from lia b ility  caused by their 
guests' conduct can rationally be based on a view' that it is an undesirable interference with normal 
hospita lity to require a social host to m onitor guests' a lcohol consumption. Further, the primary 
actor responsible for harm caused by a drunken person is the drunken person. Chokw ak v. 
W orley, 912 P.2d I24S (A laska 1996).

Leg is la tive intent. - The intent o f  the legislature in enacting this section was to lim it 
vendor lia b ility  in cases where the vendor has provided alcohol in a statutorily perm issib le 
manner. W illifo rd  v. L.J. Carr Invs., Inc., 783 P.2d 235 (A laska  19S9).

"Prov ide" alcohol. - A  vendor may "provide" a lcohol even unw itting ly to third parties. 
W illifo rd  v. L.J. Carr Invs., Inc., 7S3 P.2d 235 (A laska I9S9).

Th is section does not im m unize vendors w ho v io late A S  04.16.030, - w h ich  prohibits 
certain conduct relating to drunken persons. W illifo rd  v. L.J. Carr Invs., Inc., 7S3 P .2d 235 
(A laska  1989).

Proximate cause. - AS  04.16.030 and this section require for purposes o f  lia b ility  on ly 
that the defendant's intoxication, and not the particular sale o f  intoxicants to a drunken person, be 
a proxim ate cause o f  the accident. Kavork ian  v. Tomm y's E lbow  Room, Inc.. 711 P .2d 521 
(A laska  1985).

Even though the p la in tiffs  may frame the "but for" causation question in terms o f  the 
providee's intoxication, they are not required to do ao, and may instead take the more traditional 
approach toward proximate cause, that is, in terms o f  the negligent provision o f  the liquor. 
Gonzales v. Krueger, 799P.2d 131S (A laska  1990).

Recognition o f bystander's right to recover damages for negligent in flic tion  o f  emotional 
distress caused by injury to another. - See Tom m y's E lbow  Room, Inc. v. Kavork ian , 727 P.2d



I03S (A laska 19S6).
C iv il liab ility  under former law. - The com m on-law  rule as to the non liab ility  o f  the 

vendor o f  in toxicating liquo r for torts committed by the drinker o f  liquor w h ile  the latter was 
intoxicated, without more, generally prevailed. Cherbonnier v. Rafa lov ich , 12 A la ska  634, 88 F. 
Supp. 900 (D. A laska  1950) See Vance v. United States, 355 F. Supp. 756 (D. A la ska  1973).

A lthough it was true that po licy  embodied in form er A S  04.10.1 SO could also be enforced 
by crim inal and administrative sanctions, there was no reason fo rg iv in g  that statute a narrow 
interpretation that would preclude a private right o f  action for un law fu l conduct. A lesna  v. 
LeGrue, 614 P.2d 1387 (A laska  19S0).

It is not unfair to hold a licensee responsible for the establishment's operation even 
though the licensee does not have actual control o f  the day-to-day functions. A lesna v. LeGrue, 
614 P .2d 1387 (A laska 19S0).

For construction o f  former A S  04.15.020(a) as setting a m inimum standard o f care for the 
purposes o f  the com m on-law  cause o f  action based upon ordinary negligence, see Vance v.
United States, 355 F. Supp. 756 (D. A laska  1973).

L iab ility  o f  social host. - Em ployer, as a social host, owed no legal duty to p la in tiffs. 
S ince employer did not hold a liquor license, it was not liab le  as a social host for injuries resulting 
from a guest's intoxication, nor was it liab le (under a "control" theory) as the em ployer o f  an 
intoxicated person who caused injuries. M u lv ih ill v. Un ion  O il Co.. S59 P.2d 1310 (A laska
1993).

Nonlicensees illega lly  furnishing liquor to minors. - G iven the plain language o f  this 
section and the absence o f  conv inc ing  contrary leg islative history, the court cannot by statutory 
interpretation construe this section to be inapp licab le to nonlicensees who illega lly  furnish liquor 
to m inors Chokw ak v. W orley, 912 P .2d 1248 (A laska 1996).

L iab ility  o f alcohol seller. - Even though this section does not define the elements o f  all 
v iab le causes o f  action against liquor licensees, it does present a bar to all such causes o f  action 
based on provid ing a lcoho lic beverages i f  the conditions g iv ing  rise to im m unity are met. A  jury's 
conclusion that defendant did not with crim inal negligence sell to a drunken person means that 
defendant was immune under the statute for all unlaw ful prov id ing  claims. The focus o f  the jury's 
attention should be whether the seller responded as a reasonable person would to the appearance 
and outward behavior manifestations o f the person to whom the a lcoho lic  beverage was sold, not 
on any specialized training the seller should have had as an aid to recognizing when a person is 
intoxicated. Gonzales v. Safeway Stores, Inc., SS2 P.2d 3S9 (A laska 1994).

Sale to group. - A  licensed provider o f  a lcoho lic beverages is entitled to im m unity from 
c iv il lia b ility  only i f  he does not sell to a drunken person, and since vendor sold liquo r to a group, 
one o f  whom was clearly a drunken person, he could not avoid liab ility . Gonzales v. Krueger,
799 P.2d 13IS (A laska 1990).

Quoted in Gordon v. A laska  Pac. Bancorporation, 753 P 2d 721 (A laska  19SS); Lord  v. 
Fogcutter B a r&  Stacy Cap, S13 P .2d 660 (A laska 1991).
Collateral Refs -

45 Am  Jur 2d. Intoxicating L iquors, sec. 553-614.
4SA  C.J.S., Intoxicating Liquors, sec. 42S-463.
L ia b ility  o f  innkeeper, restaurateur, or tavernkeeper for injury occurring on or about 

prem ises to guest or patron by person other than proprietor or his servant. 70 A L R 2 d  628; 2S 
A  L I U  ih 80; 43 A LR 4 th  281.

W ho is, as "owner" o f  premises on which intoxicating liquor is sold, liab le under c iv il



damage or dram shop act. IS A L R 3 d  1323.
Th ird person's participating in or encouraging drink ing as barring him from recovering 

under c iv il damage or s im ilar acts. 26 A L R 3 d  1112.
R ight o f  one liab le under C iv il Damage A c t to contribution or indemnity from intoxicated 

person, or v ice  versa. 31 A JLR Jd  438.
P ro o f o f  causation o f  intoxication as a prerequisite to recovery under c iv il damage act. 64 

A L R 3 d  S82.
L ia b ility  o f  state or m un ic ipa lity  in tort action for damages arising out o f  sale o f 

in tox ica ting  liq uo r by state or m un ic ipa lly  operated liquor store or establishment. 95 A L R 3 d  
1243.

Com m on-law  right o f  action for damage sustained by p la in t iff in consequence o f  sale or 
g ift o f in tox icating  liquor or habit-form ing drug to another. 97 A L R 3 d  528; 62 A LR 4 th  16.

L ia b ility  o f  persons furnishing intoxicating liquor for injury to or death o f  consumer, 
outside coverage o f c iv il damages act. 9S A L R 3 d  1230.

Cho ice  o f  law  as to lia b ility  o f  liquor se ller for injuries caused bv intoxicated person. 2 
A L R 4 th  952.

Em p loyer’s lia b ility  for furn ish ing or perm itting liquor on social occasion. 51 A LR 4 th
104S.

Socia l host's liability* for in juries incurred by third parties as a result o f  intoxicated guest's 
neuliuence. 62 A LR 4 th  16



Sec. 11.71.900. Defin itions.
In this chapter, unless the context clearly requires otherwise,

(1) "adm inister" means the direct app lication o f  a contro lled substance, whether 
by injection, inhalation, ingestion, or any other means into the body o f  a patient or research 
subject by

(A) a practitioner or, in  the practitioner's presence, by the practitioner's 
authorized agent; or

(B) the patient or research subject at the direction and in the presence o f  a
practitioner;

(2) "agent" means an authorized person w ho acts on beha lf o f  or at the d irection o f  
a manufacturer, distributor, or dispenser, but does not include a common or contract carrier, 
pub lic warehouseman, or employee o f  the carrier or warehouseman;

(3) "committee" means the Contro lled  Substances A dv iso ry  Com m ittee 
established in A S  11.71.100;

(4) "controlled substance" means a drug, substance, or immediate precursor 
included in die schedules set out in  A S  11.71.140 - 11,71.190;

(5) "counterfeit substance" means a contro lled substance which, w ithout 
authorization, bears the trademark, trade name, or other identify ing  mark, imprint, number, or 
device o f  a manufacturer, distributor, or dispenser other than the person or persons w ho in 
fact manufactured, distributed, or dispensed the substance and w'hich fa lse ly  purports or is 
represented to be the product of, or to have been distributed by, the other manufacturer, 
distributor, or dispenser;

(6) "deliver" or "de livery" means the actual, constructive, or attempted transfer 
from one person to another o f  a contro lled substance whether or not there is an agency 
relationship;

(7) "dispense" means to de liver a contro lled substance to an ultimate user or 
research subject by or under the law fu l order o f  a practitioner, includ ing the prescribing, 
adm inistering, packaging, labeling, or com pounding necessary to prepare the substance for 
that delivery; "dispenser" means a practitioner w ho dispenses;

(S) "distribute" means to de liver other than by adm inistering or dispensing a 
contro lled substance, whether or not there is any money or other item o f  value exchanged; it 
includes sale, gift, or exchange; "distributor" means a person who distributes;

(9)W"drug"
(A) means

(i) a substance recognized as a drug in the o ffic ia l United States 
Pharmacopoeia, o ffic ia l Hom eopath ic Pharmacopoeia o f  the United States, or o ff ic ia l 
Nationa l Form ulary, o r any supplement to these publications;

(ii) a substance intended for use in the diagnosis, cure, m itigation, 
treatment, or prevention o f  disease in humans or animals;

( iii)  a substance, other than food, intended to affect the structure or 
any function o f the body o f  humans or animals; and

(iv) a substance intended for use as a component o f  any article 
specified in (i), (ii), or ( iii)  o f  this subparagraph;

(B) does not include a device or its components, parts, or accessories;
(10) "hashish" means the dried, compressed, resinous product o f  the plant (genus)

Cannabis;

Soo. 11.71.900



(11) "hashish o il"  means the v iscous liqu id  concentrate o f  tetrahydrocannabinols 
extracted from the plant (genus) Cannabis;

(12) "imm ediate precursor" means a substance which is by statute or regulation 
designated as the principa l compound com m only used or produced prim arily  for use, and 
w h ich  is an immediate chem ical intermediary used or like ly  to be used in the manufacture o f  a 
contro lled substance, the control o f  w h ich  is necessary to prevent, curtail, or lim it 
manufacture o f  that contro lled substance;

(13) "manufacture"
(A) means the production, preparation, propagation, com pounding, 

conversion, grow ing, or processing o f  a controlled substance, either d irectly or ind irectly 
by extraction from  substances o f  natural orig in, or independently by means o f  chem ical 
synthesis, or by a combination o f  extraction and chemical synthesis; however, the 
grow ing o f  marijuana for personal use is not manufacturing;

(B) includes the preparation, compounding, packaging, repackaging, 
labeling, or relabeling o f  a controlled substance or its container unless done in conform ity 
with applicab le federal law

(i) by a practitioner as an incident to the practitioner's 
adm inistering or dispensing o f  a controlled substance in the course o f  the practitioner's 
professional practice; or

(ii) by a practitioner, or by the practitioner's authorized agent 
under the practitioner’s supervision, fo r the purpose of, or as an incident to, research, 
teaching, or chem ical analysis and not for sale;

(14) "marijuana" means the seeds, and leaves, buds, and flowers o f  the plant 
(genus) Cannabis, whether grow ing or not; it does not include the resin or o il extracted from 
any part o f  the plants, or any compound, manufacture, salt, derivative, m ixture, or 
preparation from the resin or o il, in c lud ing  hashish, hashish o il, and natural or synthetic 
tetrahydrocannabinol; it does not inc lude the stalks o f  the plant, fiber produced from the 
stalks, o il or cake made from the seeds o f  the plant, any other compound, manufacture, salt, 
derivative, mixture, or preparation o f  the stalks, fiber, o il or cake, or the sterilized seed o f  the 
plant which is incapable o f  germination;

(15) "opiate" means
(A) a substance having an addiction-form ing or addiction-sustaining 

capab ility s im ila r to motphine or be ing capable o f  conversion into a drug having 
addiction-form ing or addiction-sustaining capability; and

(B) includes its racem ic and levorotatory forms; but
(C) does not include the dextrorotatory isomer o f 

3-methoxy-n-methylmorphinan and its salts (dextromethorphan);
(16) "opium poppy" means the plant o f  any species o f  Papaver contain ing the 

phcnanthrine a lka lo ids o f  opium, except its seeds;
(17) "peyote" means any part o f  the plant c lassified botan ically as Lophophora 

W illiam sii Lemaire, whether grow ing or not, the seeds o f  the plant, any extract from any part 
o f  the plant, and a compound, manufacture, sali, derivative, mixture, or preparation o f  the 
plant, its seeds or extracts, includ ing mescaline;

(18) "poppy straw" means all parts, except the seeds, o f  the opium  poppy, after
mowing;

(19) "practitioner" means



(A ) ?. physician, dentist, veterinarian, sc ien tific  investigator, or other 
person licensed, registered, or otherwise permitted to distribute, dispense, conduct 
research w ith  respect to, or to adm inister or use in teaching o r chem ical analysis a 
contro lled substance in the course o f  professional practice or research in the state;

(B) a pharmacy, hospital, or other institution licensed, registered, or 
otherw ise perm itted to distribute, dispense, conduct research w ith respect to, or to 
adm inister a contro lled substance in the course o f  professional practice o r research in the 
state;

(20) "recreation or youth center" means a bu ild ing, structure, ath letic p lay ing field, 
or p layground run or created by a m un ic ipa lity  or the state to provide athletic, recreational, or 
leisure activ ities fo r minors.

(21) "sale" means to sell, barter, exchange, give, or dispose o f  to another, or an 
exchange for a thing o f  value;

(22) "schedule IA  controlled substance" means a controlled substance included in 
the schedule in A S  11.71.140;

(23) "schedule I IA  controlled substance" means a controlled substance included in 
the schedule in A S  11.71.150;

(24) "schedule ID A  controlled substance" means a contro lled substance included in 
the schedule in A S  11.71.160;

(25) "schedule IV A  controlled substance" means a contro lled substance included in 
the schedule in A S  11.71.170;

(26) "schedule V A  controlled substance" means a controlled substance included in 
the schedule in A S  11.71.180;

(27) "schedule V IA  controlled substance" means a controlled substance included in 
the schedule in A S  11.71.190;

(2S) "school bus" means a motor veh icle  operated by a school d istrict or private 
school, d irectly  or by contract, to transport students;

(29) "school grounds" means a build ing, structure, athletic p laying field, 
playground, parking area, or land contained w ith in the real property boundary line o f  a pub lic  
or private preschool, elementary, or secondary school.

(30) "u ltim ate user" means a person who law fu lly  possesses a contro lled 
substance fo r the person's own use or for the use o f  a member o f  the person's household or 
for adm inistering to an animal owned by the person or by a member o f  the person's 
household.

H isto ry  -
(sec. 2 ch 45 S L A  19S2; am sec. 41 ch 6 S L A  1984; am sec. 5 ch 63 S L A  1991; am sec. 5 ch 70 
S L A  1994)
Rev isors Notes -

Paragraphs in this section were renumbered in 1991 and 1994 as necessary to reflect the 
enactment o f  paragraphs (20) and (29) - (30) and maintain alphabetical order.
Cross References -

Fo r de fin ition  o f  terms used in this title, see A S  11 .SI.900.
Am endm ent Notes -

The 1991 amendment, effective September 16, 1991, added paragraphs (28) and (29),
The 1994 amendment, effective September 1, 1994, added present paragraph (20). 

D ec is ions -



Purpose o f  defin ition o f  marijuana. - The defin ition o f  marijuana in this section is fo r the 
purpose o f  determ ining whether or not a person cou ld  be charged w ith  marijuana possession or 
delivery, but has nothing to do w ith determ ining aggregate weight. G ibson  v. State, 719 P .2d 6S7 
(A laska  Ct. App. 1986).

It is clear that this statutoiy de fin ition  o f  marijuana is not con tro lling  when the aggregate 
weight o f  marijuana is at issue in a given case; rather, that issue is governed by A S  11.71.080. 
A tk inson  v. State, 869 P .2d 486 (A laska  Ct. App. 1994).

Constitutionality o f  "sale" de fin ition  under form er A S  17.10 and A S  17.12. - See M c K a y  
v. State, 4S9 P.2d 145 (A laska  1971).

A  person o f  common intelligence reading the defin ition o f  "sale" in the former narcotics 
law m ight w ell understand such defin ition as in c lud ing  an agent o f  a purchaser as w ell as an agent 
o f  a seller, particu larly in  light o f the obvious expansion in the defin itions o f  the concept o f  "sale" 
as it is com m only used in a commercial context. The fact that some courts m ight ju d ic ia lly  
construe the de fin ition  o f  "sale" in such a way as to narrow its scope to exclude purchasers' 
agents hardly renders the entire de fin ition  unconstitutionally vague. M c K a y  v. State, 489 P .2d 
145 (A laska  1971).

Constitutionality o f  defin ition o f  "narcotic drugs" under form er A S  17.10. - See 
Cru tch fie ld  v. State, 627 P .2d 196 (A laska  19S0).

Coca ine included as "narcotic drug" under former A S  17.10. - See State v. Erickson, 574 
P.2d 1 (A laska  1978).

Opium  and heroin as narcotic drugs under former AS  17.10. - See Ta rne f v. State, 492 
P 2d 109 (A laska  1971).

C lassifica tion  o f  marijuana w ith other drugs under former iaw. - See Ravin  v. State, 537 
P.2d 494 (A laska  1975).

App lied  in Stuart v. State, 69S P.2d 121S (A laska Ct. App. 19S5); State v. Resek, 706 
P .2d 706 (A laska  Ct. App. 19S5).

Quoted in Chambers v. State, 811 P .2d 318 (A laska Ct. App. 1991).
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T h e  H o n o r a b l e  I v a n  M. I v a n  
R e p r e s e n t a t i v e ,  H o u s e  D i s t r i c t  39 

A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  
A l a s k a  S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 S 0 1 - 1 1 S 2

D e a r  R e p r e s e n t a t i v e  Iv a n :

T h i s  is in r e s p o n s e  ;o y o u r  r e c e n t  l e t t e r  t o  t h e  A t t o r n e y  
G e n e r a l  in w h i c h  y o u  f o r w a r d e d  a c o p y  of  Mr. C h r i s t o p h e r  C o o k e ’s 
l e t t e r  a b o u t  a r e c e n t  d e c i s i o n  o f  t h e  A l a s k a  S u p r e m e  C o u r t  
c o n c e r n i n g  c i v i l  i m m u n i t y  of s o c i a l  h o s t s  s e r v i n g  m i n o r s .  T h e  

d e c i s i o n  w a s  C h o k w a k  v. W o r l e v ,  Op. No. 4 3 23  ( A l a s k a ,  M a r c h  8, 
139 5)  . In C h o k w a k  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  t h e  g r a n t  of 

c i v i l  i m m u n i t y  in A S  0 4 . 2 1 . 0 2 0  t o  s o c i a l  h o s t s  a p p l i e s  e v e n  if t h e  
s o c i a l  h o s t s  p r o v i d e  a l c o h o l  to  m i n o r s .  A l t h o u g h  t h e  S u p r e m e  C o u r t  
d i d  n o t  a d d r e s s  t h e  q u e s t i o n  in t h e  C h o k w a k  d e c i s i o n ,  Mr. C o o k e  
b e l i e v e s  t h a t  " t h e  i n t e r p r e t a t i o n  of  t h e  s t a t u t e  r e n d e r e d  in t h i s  
o p i n i o n  s e e m s  to  e::tend c i v i l  i m m u n i t y  t o  a n y  p e r s o n  w h o  is n o t  a 

l i c e n s e e ,  e v e n  if ”h a t  p e r s o n  is a n  u n l i c e n s e d  s e l l e r  o f  l i q u o r  or 
is o t h e r w i s e  u n l a w f u l l y  t r a f f i c k i n g  in  a l c o h o l . "  S i n c e  t h e  S u p r e m e  
C o u r t  d i d  n o t  s p e c i f i c a l l y  a d d r e s s  t h e  i s s u e  of w h e t h e r  t h e  c i v i l  
i m m u n i t y  of A S  0 4 . 2 1 . 0 2 0  e x t e n d s  t o  u n l a w f u l  s e l l e r s  oi a _ c o h o l i c  

b e v e r a g e s ,  t h i s  o f f i c e  c a n n o t  d e t e r m i n e  fo r  c e r t a i n  t h a t  Mr. 
C o o k e ' s  i n t e r p r e t a t i o n  o f  t h e  S u p r e m e  C o u r t ' s  r u l i n g  is c o r r e c t  
w i t h  r e g a r d  to b o o t l e g g e r s .

Mr. C o o k e ’s c o m m e n t s  a r e  w e l l  t a k e n ,  h o w e v e r .  Certain]'.' 

t h e  l e g i s l a t u r e  c o u l d  a d d r e s s  t h i s  s u b j e c t  if t h e y  s o  w i s h .  If t h e  

l e g i s l a t u r e  w i s h e s  t h a t  c i v i l  i m m u n i t y  n o t  be  e x t e n d e d  t o  
" b o o t l e g g e r s "  t h e n  w e  a g r e e  w i t h  Mr. C o o k e  t h a t  t h e  s t a t u t e  s h o u l d  
b e a m e n d e d  f o r  c l a r i f i c a t i o n .  Y o u  m a y  w i s h  t o  h a v e  t h e  
l e g i s l a t u r e ' s  s t a f f  d r a f t  v a r i o u s  p r o p o s e d  a m e n d m e n t s .  O n e  s i m p l e  

a p p r o a c h  w o u l d  b e  t o  m a k e  t h e  e x i s t i n g  s t a t u t e  p a r a g r a p h  (a) a n d  
a d d  a p a r a g r a p h  ( b ) t o  A S  0 4 . 2 1 . 0 2 0  to p r o v i d e :

(b) N o t w i t h s t a n d i n g  (a) o f  t h i s  s e c t i o n  a 
p e r s o n  w h o  p r o v i d e s  a l c o h o l i c  b e v e r a g e s  t o  
a n o t h e r  p e r s o n  in  v i o l a t i o n  o f  A S  04. 1 1 . 0 1 0  
m a y  be  h e l d  c i v i l l y  l i a b l e  f o r  i n j u r i e s  
r e s u l t i n g  f r o m  t h e  i n t o x i c a t i o n  of  t h a t  
p e r s o n .

ADDITIONAL
INFORMATION
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Mr. C o o k e ’s l e t t e r  a l s o  a d d r e s s e s  w h e t h e r  t h e r e  s h o u l d  be
s t r i c t  c i v i l  l i a b i l i t y  f o r  u n l i c e n s e d  s e l l e r s  o f  a l c o h o l i c  
b e v e r a g e s .  T h i s  is a p o l i c y  d e c i s i o n  f o r  t h e  l e g i s l a t u r e .  I f  t h e  
l e g i s l a t u r e  w i s h e s  t o  i n s t i t u t e  s u c h  a p o l i c y  t h e  l e g i s l a t u r e  c o u l d  
a d d  a s u b s e c t i o n  (b) t o  A S  0 4 . 2 1 . 2 0  t o  p r o v i d e :

(b) N o t w i t h s t a n d i n g  (a) of t h i s  s e c t i o n  a p e r s o n  
w h o  p r o v i d e s  a l c o h o l i c  b e v e r a g e s  t o  a n o t h e r  p e r s o n  

in v i o l a t i o n  o f  AS  0 4 . 1 1 . 0 1 0  m a y  be h e l d  s t r i c t l y  
l i a b l e  f o r  i n j u r i e s  r e s u l t i n g  f r o m  t h e  i n t o x i c a t i o n  

o f  t h a t  p e r s o n .

A s  d i f f i c u l t  as  it is to d e f e n d  a p o l i c y  
s p e c i f i c a l l y  i m m u n i z i n g  t h o s e  w h o  u n l a w f u l l y  
f u r n i s h  l i q u o r  t o  m i n o r s  f r o m  c i v i l  l i a b i l i t y ,  

w e  a g r e e  . . . t h a t  a p o l i c y  i m m u n i z i n g  s o c i a l  
h o s t s  in g e n e r a l  f r o m  l i a b i l i t y  for i n j u r i e s  
c a u s e d  b y  i n t o x i c a t e d  p e r s o n s  to  w h o m  t h e y  
h a v e  s e r v e d  l i q u o r  is n o t  i n d e f e n s i b l e .

W h e t h e r  t h e  l e g i s l a t u r e  w a n t s  t o  c o n t i n u e  t o  p r o v i d e  
c i v i l  i m m u n i t y  t o  t h o s e  s o c i a l  h o s t s  w h o  p r o v i d e  m i n o r s  w i t h  

a l c o h o l i c  b e v e r a g e s  is a l s o  a p o l i c y  i s s u e  fo r t h e  l e g i s l a t u r e .

I h o p e  t h i s  a n s w e r s  y o u r  q u e s t i o n s .  If y o  . - ' orh' -

i n f o r m a t i o n  o r  a s s i s t a n c e  c o n c e r n i n g  t h i s  i s s u e  d o n ’t h e s i t a t e  t o  
c o n t a c t  us. T h e  A t t o r n e y  G e n e r a l  a p p r e c i a t e d  r e c e i v i n g  t h i s  

i n f o r m a t i o n  a n d  t h a n k s  y o u  f or  k e e p i n g  . A m  i..*. ...le.- of y c - r  
c o n c e r n s .

T h e  A l a s k a  S u p r e m e  C o u r t  r e m a r k e d  in C h o k w a k :

Id. at 13.

V e r y  t r u l y  y o u r s ,

B R U C E  M. 3 0 T E L H 0  
A T T O R N E Y  G E N E R A L

L i n d a  M. O ' B a n n o n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

L M O / c w

cc: C h r i s t o p h e r  R. C o o k e ,  Esq.
B r u c e  B o t e l h o ,  A t t o r n e y  G e n e r a l
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C h r i s t o p h e r  R. Co o k e ,  Esq.
H e d l a n d ,  F l e i s c h e r ,  B r e n n a n  * C o o k e  

P.O. B o x  555 
B e t h e l ,  A l a s k a  9 S 5 5 9

Re: C i v i l  I m m u n i t y / L i a b i l i t y  f o r  U n l i c e n s e d  P r o v i d e r s  of

L i q u o r

D e a r  M r  C o o k e :

T h a n k  y o u  f or  y o u r  r e c e n t  l e t t e r  to th e A t t o r n e y  G e n e r a l  
e x p r e s s i n g  y o u r  c o n c e r n s  a b o u t  t h e  p o s s i b i l i t y  t h a t  t h e  A l a s k a  
S u p r e m e  C o u r t ’s d e c i s i o n  in C h o k w a k  v ■ W o r 1s v , O p i n i o n  No. 4 3 2 3  
( A l a s k a ,  M a r c h  8, 1996) c o u l d  be i n t e r p r e t e d  t o  e x e m p t
" b o c t l e c g e r s " '  f r o m  c i v i l  l i a b i l i t y  f o r  s e r v i n g  a l c o h o l i c  b e v e r a g e s  
t o  m i n o r s .  T h e  A t t o r n e y  G e n e r a l  a s k e d  m e  t o  r e s p o n d  to y o u r  l e t t e r  
s i n c e  I a m  t h e  A s s i s t a n t  A t t o r n e y  G e n e r a l  w h o  r e p r e s e n t s  t h e  

A l c o h o l i c  B e v e r a g e  C o n t r o l  3 oa rd.  H e  v e r y  m u c h  a p p r e c i a t e d  v c u r  
t a k i n g  t h e  t i m e  t o  e x p r e s s  y o u r  v i e w s  on t h i s  i m p o r t a n t  s u b j e c t .

Y o u r  l e t t e r  w a s  a l s o  f o r w a r d e d  t o  t h e  A t t o r n e y  G e n e r a l  b y  
R e p r e s e n t a t i v e  Iv a n .  I h a v e  e n c l o s e d  a c o p y  of my r e s p o n s e  t o  Rep . 
I v a n  w h i c h  I b e l i e v e  a d d r e s s e s  t h e  i s s u e s  y o u  ; - y c m r

l e t t e r .

Y o u r  c o n c e r n s  r a i s e  i m p o r t a n t  p o l i c y  c: -side ration." .' :r 
t h e  l e g i s l a t u r e .  We w i l l  be h a p p y  to p r o v i d e  -.nv i n t e r e s t e d  

l e g i s l a t o r  w i t h  a s s i s t a n c e  as  r e q u e s t e d .

D o n ’t h e s i t a t e  to w r i t e  a g a i n  if t h e r e  a r e  i s s u e s  t h a t  
y o u  b e l i e v e  n e e d  t o  be b r o u g h t  to o u r  a t t e n t i o n .

V e r y  t r u l y  y o u r s ,

B R U C E  M. B O T E L H O
A T T O R N E Y  G E N E R A L

J
A s s i s t a n .  A t t o r n e y  G e n e r a l

L M O / c w

c c:  R e p r e s e n t a t i v e  I v a n  M. Iv an
B r u c e  B o t e l h o ,  A t t o r n e y  G e n e r a l
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Mr. I v a n  M. I v a n
R e p r e s e n t a t i v e ,  H o u s e  D i s t r i c t  29 
A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  

A l a s k a  S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 3 2

D e a r  R e p r e s e n t a t i v e  I v a n :

T h e  D e p a r t m e n t  o f  L a w  s e n t  m e  a c o p y  o f  t h e i r  l e t t e r  t o  y o u  o f  
A p r i l  12, 1 9 9 6  d e a l i n g  w i t h  c i v i l  l i a b i l i t y  f o r  b o o t l e g g e r s .  A s
y o u  k n o w ,  t h e  c u r r e n t  l a w  s e e m s  t o e x e m p t  t h o s e  w h o  s e l l  l i q u o r  
w i t h o u t  a l i c e n s e  f r o m  a n y  c i v i l  l i a b i l i t y  f o r  th e  d a m a g e s  t h a t  m a y  
be  c a u s e d  t h e i r  i l l e g a l  a c t s .

I t h i n k  t h a t  t h e  s e c o n d  p r o p o s a l  m a d e  b y  t h e  D e y o f  L a w  f o r

s t r i c t  l i a b i l i t y  o f  t h o s e  w h o  i l l e g a l l y  s e l l  o r  tra.Ci.jLC m  l i q u o r
is a p p r o p r i a t e .  I h o p e  y o u  w i l l  be a b l e  t o  i n t r o d u c e  a n d  p e r s u a d e
t h e  l e g i s l a t u r e  t o  p a s s  s u c h  a bi l l .

C e r t a i n l y  t h e  p r o o f  r e q u i r e m e n t s  a g a i n s t  a b o o t l e g g e r  s h o u l d  b e  
l e s s  s t r i n g e n t  t h a n  t h e  p r o o f  r e q u i r e d  t o  s h o w  t h a t  a l i c e n r *  ' 
d e a l e r  i n  a l c o h o l  e n g a g e d  in c o n d u c t  w h i c h  s h o u l d  m a k e  h i m  c i v i l l y  
l i a b l e  f o r  i n j u r i e s  r e s u l t i n g  f r o m  i n t o x i c a t i o n .  A l s o ,  t h e  
c o n n e c t i o n  b e t w e e n  t h e  p r o p o s e d  s t r i c t  l i a b i l i t y  s t a t u t e  a n d  t h e  
u n l i c e n s e d  s a l e  o r  t r a f f i c k i n g  in a l c o h o l  s h o u l d  s e p a r a t e  t h o s e  
s i t u a t i o n  f r o m  t h e  c i r c u m s t a n c e s  o f s o c i a l  h o s t s .  A s  s h o w n  b y  t h e  
C h o k w a k  v. W o r l e y  d e c i s i o n ,  t h e  l e g i s l a t u r e  a n d  t h e  c o u r t s  h a v e  
beer, r e l u c t a n t  to i m p o s e  c i v i l  l i a b i l i t y  o n  s o c i a l  h o s t s .  A s  
m e n t i o n e d  in m y  p r e v i o u s  c o r r e s p o n d e n c e ,  h o w e v e r ,  t h e  c i r c u m s t a n c e s  
o f  s o m e o n e  w h o  is p r o f i t i n g  f r o m  i l l e g a l  s a l e  o f  a l c o h o l  a r e  q u i t e  
d i f f e r e n t  f r o m  t h e  c i r c u m s t a n c e s  o f  a p r i v a t e  p e r s o n  w h o  m a y  
p r o v i d e  l i q u o r  to q u e s t s  a t  a s o c i a l  f u n c t i o n .

BETHC-.
;*-pi37c °m e» r : :c - :  
CECILiA m. i*CA3A 
ANCHORAGE
_CM n 5. -E2--ANO 
r* u O M *V. r L £ I S C h E R
SAUL R. rR I EC MAN
_■ AMSS * 2 » £ N N AN 
«aRA E. -eoeman
ERIC . 2SC‘-VN 
AM- _ ,A.E R £ . .

I f t h e r e  is n o t  t i m e  i n  t h e  c u r r e n t  l e g i s l a t i v e  s e s s i o n  t o  p r o p o s e  

a n d  c o n s i d e r  a p r o v i s i o n  f o r  c i v i l  l i a b i l i t y  o f  b o o t l e g g e r s ,  I a s k



Mr. Ivan M. Ivan
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t h a t  y o u r  s t a f f  m i g h t  a t  l e a s t  d r a f t  t h e  p r o p o s e d  a m e n d m e n t  s o  it 
c o u l d  b e  a v a i l a b l e  f o r  f i l i n g  a s  s o o n  a s  t h e  n e x t  l e g i s l a t i v e  
s e s s i o n  b e g i n s .  T h a n k  y o u  f o r  y o u r  h e l p  o n  t h i s  m a t t e r .

V e r y  r r u l y  v c u r s ,

H E D i A N D ,  B R E N N A N , H E I D E M A N ,  
& r n n v r

C h r i s t o p h e r  R'.'cooke

C R C :e l s
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Mr. B r u c e  M. B o t e l h o ,  A t t o r n e y  G e n e r a l
A t t o r n e y  G e n e r a l ' s  O f f i c e
P.O. B o x  1 1 0 3 0 0
J u n e a u ,  A l a s k a  9 9 S 1 1 - 0 3 0 0

H e : C i v i l  I m m u n i t v / L i a b i l i t v  f o r  U n l i c e n s e d  
P r o v i d e r s  o f L i o u o r

D e a r  A t t o r n e y  G e n e r a l  B o t e l h o :

I r e c e n t l y  r e a d  t h e  A l a s k a  S u p r e m e  Coarr. 's c p i n i o n  in P h i  11 ip 
C h o k w a k  v. L es W o r l e v  & R o n  W o r l e v , O p i n i o n  No. 4 3 2 3 ,  i s s u e d  M a r c h  

1 3, 1996, w h i c h  i n t e r p r e t s  A . S .  0 4 . 2 1 . 0 2 0  d e a l i n g  w i t h  c i v i l  
l i a b i l i t y  of  p e r s o n s  p r o v i d i n g  a l c o h o l i c  b e v e r a g e s .  T h e  o p i n i o n  
h o l d s  t h a t  A.S . 0 4 . 2 1 . 0 2 0  g r a n t s  c i v i l  i m m u n i t y  to s o c i a l  h o s t s  w h o  
u n l a w f u l l y  p r o v i d e  l i q u o r  to m i n o r s  a n d  t h a t  t h i s  g r a n t  o f  * m n u n i t y  
is n o t  u n c o n s t i t u t i o n a l .

A l t h o u g h  t h e  f o c u s  o f  t h e  o p i n i o n  is on  " s o c i a l  h o s t s "  t h e  
i n t e r p r e t a t i o n  o f  t h e  s t a t u t e  r e n d e r e d  in t h i s  o p i n i o n  s e e m s  t o  
e x t e n d  c i v i l  i m m u n i t y  t o  a n y  p e r s o n  w h o  is n o t  a l i c e n s e e ,  e v e n  if 

t h a t  p e r s o n  is a n  u n l i c e n s e d  s e l l e r  of l i q u o r  o r  is o t h e r w i s e  
u n l a w f u l l y  t r a f f i c k i n g  in a l c o h o l .

F o r  e x a m p l e ,  i f  o n l y  l i c e n s e e s  w h o  v i o l a t e  s u b s e c t i o n s  (1) a n d  (2) 
o f  A . S .  0 4 . 2 1 . 0 2 0  m a y  be  h e l d  c i v i l l y  l i a b l e  f o r  i n j u r i e s  r e s u l t i n g  
f r o m  i n t o x i c a t i o n  a n d  a l l  o t h e r s  a r e  i m m u n e ,  t h e n  a p e r s o n  w h o  
i l l e g a l l y  s e l l s  a l c o h o l  t o  a m i n o r  o r  t o a n  a d u l t  o r  in v i o l a t i o n  

o f  a l o c a l  o p t i o n  s t a t u t e  a p p a r e n t l y  h a s  i m m u n i t y  f r o m  c i v i l  

l i a b i l i t y .  If t h i s  s t a t u t e  m e a n s  t h a t  " b o o t l e g g e r s "  c a n n o t  b e  s u e d  
f o r  a n y  i n j u r i e s  r e s u l t i n g  f r o m  t h e  a l c o h o l  t h e y  i l l e g a l l y  sell,  
t h a t  is an  o u t c o m e  w i t h  w h i c h  I and , I b e l i e v e ,  m a n y  in r u r a l  
A l a s k a  w o u l d  d i s a g r e e  w i t h .  I a l s o  t h i n k  t h a t  a d d i t i o n a l  
l e g i s l a t i o n  is n e e d e d  to i m p o s e  c i v i l  l i a b i l i t y  o n  b o o t l e g g e r s  fo r 
t h e  c o n s e q u e n c e s  o f  t h e i r  a c t i o n s .



Mr. B r u c e  M. B o t e l h o ,  A t t o r n e y  G e n e r a l  
A t t o r n e y  G e n e r a l ' s  O f f i c e  
M a r c h  IS, 1 9 9 6 
P a g e  2

T h e r e f o r e ,  I a m  i n t e r e s t e d  in y o u r  o p i n i o n  a s  t o  w h e t h e r  t h e  
i m m u n i t y  a r i s i n g  f r o m  A . S .  0 4 . 2 1 . 0 2 0  i n c l u d e s  b o o t l e g g e r s  in r u r a l  
A l a s k a  a n d  e l s e w h e r e .  I a m  a l s o  i n t e r e s t e d  in w h a t  s o r t  o f  
l e g i s l a t i v e  r e m e d y  y o u  w o u l d  r e c o m m e n d  t o  i m p o s e  c i v i l  l i a b i l i t y  on  
s u c h  p e r s o n s  a n d  w h a t  s p e c i f i c  s t a t u t o r y  l a n g u a g e  m i g h t  a c c o m p l i s h  
t h i s  p u r p o s e .  P e r s o n a l l y ,  I b e l i e v e  s t r i c t  l i a b i l i t y  - r a t h e r  t h a n  
j u s t  n e g l i g e n c e  - s h o u l d  a p p l y  t o  s u c h  c o n d u c t .

3 e c a u s e  p a s s i n g  s u c h  l e g i s l a t i o n  w o u l d  o b v i o u s l y  i n v o l v e  t h o s e  in 
t h e  p o l i t i c a l  a r e n a ,  I a m  s e n d i n g  c o p i e s  o f  t h i s  l e t t e r  t o  m y  
l e g i s l a t i v e  r e p r e s e n t a t i v e s  a n d  o t h e r s  w h o  m a y  h a v e  a n  i n t e r e s t  in 
a d d r e s s i n g  t h i s  is su e.  T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

V e r y  t r u l y  y o u r s ,

H E D L A N D ,  F L E I S C H E R ,  B R E N N A N  J 
C O O K E

cc: S e n a t o r  L y m a n  H o f f m a n

R e p r e s e n t a t i v e  I v a n  M. I v a n
S e n a t o r  G e o r g i a n n a  L i n c o l n
S e n a t o r  A1 A d a m s

R e p r e s e n t a t i v e  R i c h a r d  F o s t e r
R e p r e s e n t a t i v e  D o n  L o n g
R e p r e s e n t a t i v e  I r e n e  N i c h o l a i

Mr. J a m e s  M e t c a l f e , . 3 e t h e l  D i s t r i c t  A t t o r n e y

C R C : c l s



HB 22 CIVIL LIABILITY FOR BOOTLEGGERS

C H A IR M A N  JO E  G R E E N  advised members they w ou ld  First consider H B  22
- "An A ct relating to c iv il lia b ility  for illega l sales of
a lcoholic beverages; and provid ing for an effective date.",
sponsored by Representative Ivan Ivan. H is  committee aide, Tom
W right would provide comments on beha lf o f  Representative Ivan.

Num ber 101

T O M  W R IG H T , Com m ittee A id e  to Representative Ivan Ivan provided 
comments on H B  22 on beha lf o f  the prim e sponsor, Representative 
Ivan Ivan, who was ill.

M R . W R IG H T  advised members that current law  appeared to exempt 
those who sell liquor w ithout a license from any c iv ii liab ility  
for damages that might be caused by their actions. The basis o f 
the b ill was to remove that exemption and make bootleggers strictly 
liable for his or her actions.

M R . W R IG H T  pointed out that Christopher Cooke, an attorney in 
Bethel, A laska  was responsible fo r bring ing this matter to the 
attention o f  the Attorney General's O ffice . H e  noted that there 
had been an A laska  Supreme Court decision, C h o k w a k  v. W o rle y , 912 
P.2d 124S (A laska 1996), which stated that there m ight be a problem 
as far as c iv il liab ility  was concerned, fo r those who sell liquor 
w ithout a license.

C H A IR M A N  G R E E N  noted that ind iv idua ls  at two teleconference sites 
in Anchorage and Fairbanks were standing by to provide testimony on 
the proposed legislation.

M R . W R IG H T  advised members that L inda  O 'Bannon, Assistant. A ttorney 
General, would be able to respond to any technical questions posed 
by committee members. M s. O 'Bannon was the Attorney General who 
had corresponded with Christopher C o o k  and Representative Ivan's 
office, and also does legal work fo r the A lcoho l Beverage Control 
Board (A B C )  Board.

C H A IR M A N  G R E E N  requested testimony from Fairbanks.

L IS A  JA E G E R , Tanana Ch ie fs  Conference, Inc. (TCC), advised members 
that T C C  fu lly  supported H B  22. She offered to fax down a position 
paper and also expressed that the T C C  had adopted several 
resolutioi s during their annual conventions relating to alcohol 
issues. M s. Taeger advised members that alcohol was an excessive

SPONSOR'S HOUSE 
JUDICIARY TESTIMONY



M S . J A E G E R  stated that not on ly  d id the T C C  fu lly  support the b ill, 
but the E lders in  the com m unity had declared w ar on a lcohol. She 
advised members that they had experienced problems bring ing 
crim inal charges because, basically, everyone's related, w h ich  was 
a major problem in the smaller villages.

Representatives Jeannette James and Norman Rokeberg arrived.

V IC E  C H A I R M A N  C O N  B U N D E  expressed h is support o f  T C C  in dealing 
w ith  a lcohol related problems. H e  asked M s. Jaeger how  the 
proposed legislation w ould affect neighbors and relatives i f  a 
crim inal charge were imposed.

M S . J A E G E R  did not know  how the leg islation would help w ith respect 
to people not wanting to testify against one another. However, 
felt it w ou ld be a great tool, in terms o f  waving a flag, that 
those people would be c iv il ly  liab le  fo r activ ities caused by other 
people that they ille ga lly  sell a lcohol to.

Num ber 606

V IC E  C H A I R M A N  B U N D E  questioned the ab ility o f  those being charged 
w ith  bootlegging to pay a fine because o f  the lack o f  w ork in the 
sm aller v illages, as w ell as many people liv ing  a semi-subsistence 
lifesty le.

M S . J A E G E R  felt it was known that the bootleggers were the 
ind iv idua ls  w ith  money, and other people, in the remote areas, did 
have snow machines and property.

R E P R E S E N T A T IV E  E R IC  C R O F T  referenced the "sell or barter" language 
o f  the proposed legislation and asked i f  a barter arrangement was 
typ ica l.

M S . J A E G E R  was not fam ilia r w ith  how bartering for a lcohol worked.
The transactions she was most fam ilia r w ith involved money 
transactions.

R E P R E S E N T A T IV E  C R O F T  asked i f  it was generally known who, in the 
villages, the bootleggers were.

M S . J A £ G E R  responded that it was common know ledge who the 
bootleggers were in the villages.

problem in the Fairbanks area.



R E P R E S E N T A T IV E  E T H A N  B E R K O W IT Z  asked what the estimated cost o f  a 
bottle o f  a lcohol was that goes through a bootlegging operation.

M S . J A E G E R  stated that the cost varied depending on the location, 
however a bottle o f  alcohol cou ld range from double the sh e lf cost 
to 25 times the sh e lf cost.

R E P R E S E N T A T IV E  C R O F T  asked what types o f  efforts the T C C  w ou ld  make 
to pub lic ize  and alert the pub lic  o f  the legislation i f  it passed.

M S . J A E G E R  fe lt they would run front cover stories in the local 
newspapers, as w e ll as u tilize  the loca l radio stations to 
pub lic ize  the enactment o f  the legislation.

L IN D A  O ’B A N N O N , Assistant A ttorney General and representative o f 
the A lcoh o l Beverage Control Board (A B C )  and their staff, pointed 
out that the proposed leg islation w ould make clear that bootleggers 
are c iv illy  liable fo r the harm they cause by the illegal sale o f 
alcohol. She added that under the particular version, a bootlegger 
would be subject to strict liab ility .
M S . O 'B R A N N O N  advised members that after the A laska Supreme Court 
decision in C h o k w a k  v. W o r le y  concerning c iv il immunity, the A B C  
Board and staff fe lt it should be c la rified  in statute that c iv il 
im m unity was not, and should not be extended to persons who 
un law fu lly  traffic alcohol. She noted that the A B C  Board 
recommended a change to A S  04.21.020 by adding a paragraph to make 
clear that bootleggers were held responsible fo r damages they cause 
to other persons. M s. O 'Brannon noted that as the b ill was 
currently written, it m ight include someone w ho purchased a lcoho lic  
beverages from the bootlegger and then was injured, or someone 
injured by the person who purchased a lcoho lic  beverages from the 
bootlegger, such as an innocent victim  o f  an automobile accident.

Num ber 1270

R E P R E S E N T A T IV E  N O R M A N  R O K E B E R G  advised members that he had a 
suggested amendment that he had received from the A lcoho l Beverage 
Control Board and asked i f  the language had been drafted by M s.
O 'Brannon.

M S . O 'B R A N N O N  responded that she did draft that language, although 
that had been done some time ago and was slightly different than 
the language o f H B  22.

R E P R E S E N T A T IV E  C R O F T  referenced the difference between a negligent 
standard and a strict lia b ility  standard and asked Ms. O 'Brannon



what the difference and practica l effect w ould be between a 
negligent and strict lia b ility  standard. H e  questioned how someone 
would prove negligence in an act that was already crim inal.

M S . O 'B R A N N O N  agreed, po in ting  out that what they were ta lk ing  
about wouid be a crim inal v io lation, and therefore, negligence per 
se.

R E P R E S E N T A T IV E  B R IA N  P O R T E R  recommended adding a new  subsection to
H B  22 which w ou ld read as fo llow s: "(b) Notw ithstanding (a) o f
this section, a person who sells or barters an a lcoho lic  beverage
to another person in v io la tion  o f  A S  04.11.010 is strictly liab le
for c iv il damages F O R  P E R S O N A L  IN JU R IES , D E A T H , A N D  P R O P E R T Y
D A M A G E S ,  resulting from  the in toxication o f  the person rece iv ing
the a lcoho lic  beverage IF T H E  IN T O X IC A T IO N  S U B S T A N T IA L L Y
C O N T R IB U T E D  TO  T H E  P E R S O N A L  IN JU R IE S , D E A T H  A N D  P R O P E R T Y

D A M A G E S ."

M S. O 'B R A N N O N  advised members she did not see a problem w ith that 
language. She stated that A S  04.21.020 provides im m unity to socia l 
hosts and people who hold liq uo r licenses i f  they do certain 
things. M s. O 'Brannon expla ined that by amending A S  04.21.020 that 
bootleggers would be responsible, no matter what, in a c iv il 
liabiMty situation.

R E P R E S E N T A T IV E  J E A N N E T T E  J A M E S  spoke in favor o f  the proposed 
language because it made more perfectly clear what an ind ividual 
would be c iv illy  liable for.

Num ber 19S0

R E P R E S E N T A T IV E  B E R K O W IT Z  preferred the more sim ple language over 
specify ing certain incidences because a broader statement would 
more like ly  result in a c iv il lia b ility  case.

R E P R E S E N T A T IV E  R O K E B E R G  asked i f  a community or a law  enforcement 
agency would be able to bring a cause o f  action against an 
individual for the illegal sale o f  a lcoho lic beverages.

M S . O 'B R A N N O N  stated that for a crim ina l prosecution under the 
bootlegger statute, A S  04.11.010, the district attorneys o ffice  
w ould have to prove the allegations beyond a reasonable doubt.
However, in a c iv il context, the people who could bring c iv il law  
suits would be those who had actually been injured or were in some 
type o f  relationship with the injured party. In a c iv il lia b ility  
case the standard o f p roo f would be a preponderance o f  the



evidence, as opposed to beyond a reasonable doubt, w h ich  is a much 
easier standard o f  proof. M s. O 'B rannon also pointed out that a 
crim ina l prosecution o f  the bootlegger w ou ld not be needed in order 
to bring a c iv il law  suit against that person.

V IC E  C H A I R M A N  B U N D E  asked i f  what was being said, was that a 
boodegger cou ld be acquitted on a crim inal charge, but a c iv il 
suit cou ld be brought because o f  certain results o f  his illegal 
selling o f a lcoho lic beverages.

N um ber 2245

M S . O 'B R A N N O N  fu lly  agreed w ith V ic e  Chairman Bunde's 
understanding, noting tliat there was a very famous case being 
argued currently where that same type o f  situation occurred.

R E P R E S E N T A T IV E  B E R K O W IT Z  asked i f  the state w ould have the ab ility  
to recover investigation costs as an econom ic damage in a 
boodeggingcase.

M S . O 'B R A N N O N  did not feel the proposed leg islation w ould provide 
fo r that. She expla ined that the state or c ity  w ould not be the 
d irectly  injured party and spec ific  language would be necessary to 
include that ab ility. M s. O 'B rannon went on to say that the 
proposed leg islation would cover a situadon even w'here an 
invesdgation had not been conducted by a governmental entity.

R E P R E S E N T A T IV E  P O R T E R  fe lt that the cost o f prosecution to a city 
or state should be added to personal injuries, death and property 
damages.

Num ber 2430

L IS A  K IR S C H , Committee A id e  to Chairm an Green, referenced the 
language of, "substantia lly contributed" in  the proposed amendment, 
and wondered i f  that w ould cause a problem w ith the causation 
standard in T it le  9.

T A P E  97-2, S ID E  B

Num ber 000

M S . O 'B R A N N O N  stated that the way the tort law's were currently 
written, she d id  not know  i f  it was necessary to say "substantially 
contributed", because she fe lt the courts w ould automatically 
prov ide ju ry  instructions that w ou ld  apportion fault among the



parties based on their percentage o f  the fault.

R E P R E S E N T A T IV E  P O R T E R  requested that H B  22 be held over to further 
consider the ab ility  o f  the state or city  being able to recover 
monetary damages from acts o f  bootleggers and the need to 
investigate those types o f  cases.

T O M  W R IG H T , Committee A id e  to Representative Ivan, advised members 
the sponsor w ould not object to ho ld ing  the b ill over for the 
purpose o f  considering additional amendments addressing the 
concerns vo iced at the present hearing. M r. W right offered to w ork  
w ith the Chairm an's staff, Representative Porter’s sta ff and 
Representative Berkow itz s ta ff to arrive at language that would 
accommodate their concerns.

R E P R E S E N T A T IV E  C R O F T  declared a possible con flic t o f  interest 
adv is ing  members that he had worked with Christopher Cooke, the 
attorney from Bethel, A laska, although it involved nothing to do 
w ith the proposed legislation, H B  22.

R E P R E S E N T A T IV E  R O K E B E R G  expressed his support o f  a com m unity or 
state having the ability to file  action.

C H A I R M A N  G R E E N  advised members that H B  22 w ould be held over for 
the purpose o f considering additional language, and brought back 
before the committee at a later date.



HB - 22 CIVIL LIABILITY FOR BOOTLEGGERS

R E P R E S E N T A T IV E  IV A N  I V A N  presented opening remarks on H O U S E  B E LL
N O . 22 - "A n  A ct relating to c iv il lia b ility  for illegal sales o f
a lcoho lic  beverages; and prov id ing for an effective date." He
explained that the proposed legislation would make bootleggers
responsible for actions that resulted from the illega l sale o f
alcohol to the ind ividual and the resulting jud ic ia l costs.

Representative Norman Rokeberg arrived.

R E P R E S E N T A T IV E  C O N  B U N D E  moved to adopt C S H B  22 (JU D ) fo r the 
purpose o f  discussion. There be ing no objection, C S H B  22 (JU D ) was 
adopted.

R E P R E S E N T A T IV E  IV A N  advised members that language had been added 
under Section 1 that would exp lic it ly  express the intent o f  the 
orig inal bill. A  person w ho sells or barters alcohol illegally  
w ould be strictly liab le for c iv il damages to die recipient, or 
another person. Representative Ivan explained that the proposed 
leg islation would also require the bootlegger to pay costs to the 
state or po litica l subd iv is ion  o f  the state to crim ina lly  prosecute 
the case.

Representative Jeannette James arrived.

R E P R E S E N T A T IV E  IV A N  pointed out that the third change from the 
orig inal version was the defin ition o f  c iv il damages which would 
include damages for personal injury, death, or injury to a person, 
in c lud ing  the state or a po litica l subd iv is ion o f the state.

R E P R E S E N T A T IV E  IV A N  advised members that Section 2 addressed c iv il 
lia b ility  fo r people who sell or barter a controlled substance as 
defined by statute.

T O M  W E IG H T , Leg is la tive  A ide , Representative Ivan, advised members 
that the changes explained by Representative Ivan were the result 
o f  input from Jim  Sourant, Representative Porter's staff, L isa  
K irsch , Counsel to the House Jud iciary Committee, Ga il Voigtlander,
Assistant Attorney General, Special L itigation  Section and M ik e  
Ford, Attorney, Leg is la tive Legal Sen/ices.

M R . W R IG H T  pointed out some m inor changes to the latest proposed 
committee substitute (LS0148VK) suggested by M r. Ford. These 
changes would appear on page 1, line 6, after "strictly liable", 
insert (1), and delete [(!)] on line 7. He advised members that



they had some discussions as to whether the state or po litica l 
subd iv is ion  cou ld be considered a "person". M r. W righ t stated that 
by p lacing the (1) after "strictly liab le" on line 6, and removing 
it from line 7, that it w ould be clear that a bootlegger could be 
liab le  to (1) another person, or (2) the state or a po lit ica l 
subdivision.

M R . W R IG H T  advised members another suggested change to the new 
proposed committee substitute w ould fa ll on page 1, line  10, after 
"(2)" insert the word for. That w ould result in saying that, "the e 
recip ient or another person," and also "fo r the state" would make 
it clear that the state was also included in the process. M r.
W righ t pointed out that those changes w ou ld also be made under 
Section 2, as everything done in Section 1 was paralleled in 
Section 2.

R E P R E S E N T A T IV E  B R I A N  P O R T E R  moved to adopt Am endm ent 1, as 
described by M r. W right. There being no objection, Amendment 1,
C S H B  22(JUD), was adopted.

R E P R E S E N T A T IV E  E R IC  C R O F T  referenced page 1, line 12, and asked if  
they wanted to recover the costs to cr im ina lly  prosecute the 
recipient o f  the alcohol, or the bootlegger.

M R . W R IG H T  explained, w ith  respect to crim ina l prosecution, that 
the state presently had the ab ility  to attempt to recover those 
costs. The proposed leg is la tion  says that i f  a person who received 
the alcohol illega lly  commits a crime while under the influence, 
that the bootlegger w ou ld  a lso be partly iesponsib le  for that 
action.

R E P R E S E N T A T IV E  N O R M A N  R O K E B E R G  asked i f  the A lcoho l Beverage 
Contro l Board (A B C ), and the Department o f  Law  had any input on the 
new draft committee substitute.

M R . W E IG H T  advised members that M s. Vo igtlander, Assistant Attorney 
General, had reviewed the language and found no problem. A lso  the 
A B C  Board had the opportun ity to review  and consider the suggested 
changes, and they expressed no concern.

M R . W E IG H T  pointed out that w h ile  w ork ing  through the process they 
did have conversations w ith L inda  O 'Bannon, Assistant Attorney 
General, Com mercial Section, and the only area she was concerned 
w ith  was Section 1; however, she had no objections to the amended 
language.



R E P R E S E N T A T IV E  C R O F T  noted that the orig ina l genesis o f  the 
proposed leg isla tion  was a result o f  the C h o k w a k  v. W o rle y  decision cn 
w h ich  dealt w ith social hosts, and he wanted to confirm  that the 
intent o f  the provis ion was to cover those w ho sell a lcohol through 
the business o f  bootlegging, and not lia b ility  to a social host.

R E P R E S E N T A T IV E  I V A N  said that w ou ld  be correct.

R E P R E S E N T A T IV E  P O R T E R  moved to report C S H B  22 (JU D ) out o f 
committee w ith the attached zero fisca l notes and ind iv idual 
recommendations. There being no objection, it was so ordered.
C S H B  22(JU D ) was reported out o f  committee.
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(907) 772-3392 Community Gym 
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772-4224 Director

M arch 20. 1997

R E C E I V E D  tlAfi 2 4 $ 9 7
Senator Robin Taylor, Cl air 
Senate Judiciary  C om m it ee 
A laska State Legislature 
State Capital (M S 3100)
Iimeau, Alaska 99801-1182

Dear Senator Taylor:

H ouse Bill No. 30, in troduced by Representative M ulder, has passed the H ouse and now  1 
understand that it has been referred to Senate Judiciary and Labor Sc C om m erce C om m ittees for 
review . The issue o f  liability  for claim s arising from the hazards inherent in skateboarding, in ­
line skating, cycling and o ther non-m otorized w heel-based activities is becom ing increasingly 
im portant for m unicipalities around the state. I w ould like to voice m y strong support for the 
passage o f  th is legislation.

M any m unicipalities are try ing to create areas for these activ ities to happen in a constructive 
m ariner and elim inate the conflicts that occur on sidew alks, parking lots and o ther public places. 
Passage o f  legislation such as this, that will lim it a m unicipality ’s exposure  to liability for 
providing these facilities, will help us to expand positive recreational opportunities for the youth 
o f  our com m unity.

In considering  the LIB 30, one section concerns me and 1 support the follow ing proposed 
am endm ent:

Sec. 05.50.040 Ditties of Municipalities. ( c ) A municipality shall clearly delineate the 
boundaries o f a municipal skating or cycling facility with fencing or another type of 
enclosing or surrounding structure.

PR O PO SED  A M E N D M E N T :

Sec 05.50.040 Duties o f  M unicipalities. ( c ) A m unicipality  shall clearly  delineate the 
boundaries o f  a m unicipal skating or cycling facility.

109 Charles W Street 
P.O. Box 329, Petersburg, Alaska 99833 

FAX (907) 772-3759



I believe that each m unicipality  should  have the ability  to determ ine w hat is needed to separate 
the facility  from  conflicting  uses or hazardous conditions in their situation. In Petersburg, for 
exam ple, there are a lim ited  num ber o f  concrete or asphalt locations su itab le  for skating and m ost 
have delineated  borders already. Fencing or an enclosing structure is no t necessary' in these 
locations and m ay actually  becom e m ore o f  a hazard to the participants. M unicipalities need to 
be given the flex ib ility  to determ ine w hat, i f  any, fencing is required to provide a safe experience 
for their com m unity . I strongly  urge you to support H ouse Bill No. 30 w ith th is am endm ent.

I f  you  have any questions o r need further inform ation, please d o n ’t hesitate to contact m e.

S incerely,

W illiam  J. M usson, D irector
Petersburg Parks and R ecreation D epartm ent

cc: L.inda Snow , C ity M anager
Parks & R ecreation A dvisory  Board 
R epresentative K ubina 
R epresentative M ulder 
N ancy R obb, V aldez
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March 22, 1997

Senator Robin Taylor 
State Capital 
Juneau, AK 99801-1182

D ear Mr. T aylor

Representative Mulder has introduced House Bill No. 30 - "An Act relating to civil 
liability for certain skating and cycling activities” . The issue o f liability for claims arising 
from the hazards inherent in skateboarding, in-line skating, cycling and other 
nonmotorized wheel-based activities is becoming increasingly important for municipalities 
around the state. The Wrangell Park, Recreation and Youth Board, and the Park and 
Recreation Department supports the passage o f this legislation.

Many municipalities are trying to create areas for these activities to happen in a 
constructive manner and eliminate the conflicts that occur on sidewalks, parking lots and 
other public areas. Passage o f legislation such as this, that will limit a municipality’s 
exposure to  liability for providing these facilities, will help us to expand positive 
recreational opportunities for the youth o f  our- community.

The Wrangell, Park, Recreation and youth Board, the Park and Recreation Department 
would like to  support an amendment to the foil owing Section o f House Bill No. 30:

Sec..05.50.040 Duties o f Municipalities, (c) A  Municipality shall clearly delineate 
the boundaries a municipal skating or cycling facility with fencing or another type 
o f  enclosing or surrounding structure.

PROPOSED AMENDMENT:

Sec. 05.50.040 Duties o f  Municipalities, (c) A municipality shall clearly delineate 
the boundaries o f  a  municipal skating or cycling facility.

Each municipality should have the ability to determine what is needed to  separate the 
facility form conflicting uses or hazardous conditions in their situations. A t the present 
time we, the Park Board, department and Teen Center ore trying to coordinate tire 
construction o f  a  covered playground. Once completed this area would be used for a 
number o f  recreational activities, one o f which would be a skate board park. With the 
"tight” dollar, additional cost would prohibit the completion o f this much needed faculty. 
Municipalities need to  be given the flexibility to determine what, if  any, fencing is required 
to provide a safe experience for their community.
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page 2

The City o f  Wrangell, the Park, Recreation and Youth Board, the Park and Recreation 
Department and those youths who have been working so hard in our community to  build a 
facility, strongly urges you to  support House Bill No. 30 with this amendment.

I f  you have any questions or need further information, please don’t  hesitate to  contact 
me.

Ron Koch
Director o f  Park and Recreation

cc: Representative Gene Kubina
State Capitol Rm. 406 
Juneau, AK 99801-1182



05 -0 4 -1 997 I B : 12 7899B00 SPICKLER 8 . ASSOC. P .01

5/4/97

F A X :  S en a to r R o b in  T a y lo r  465-3922 

R E : H B 3 0  

F R O M :  L in d a  E g a n

F o llo w in g  are  b r ie f notes to  yo n  en cou rag in g  y o u r su p p o rt o f H B  30. Th ese  
m essages w ere  w ritte n  a t a  Y o u th  Invo lvem ent D a y  h e ld  in  Ju n e a u  in  A p n L  (These  

notes w ere  ju s t g iven  to m e; I  rea lize  th ey  m ay h ave been m ore  tim e ly  tw o  w eeks 

ago, how ever, w anted  to  pass them  a lon g  to  you .)

Y o u r  su p p o rt is c ru c ia l to  the success o f  th e  ska teboard  p ro je c t m entioned  in  these  

m essages.

T h a n k  yo u  fo r  y o u r con sid era tio n .
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