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"In e s sen c e  the a rgum en t re vo lv e s  a round  
w hether on e  b e lieves in a s trong  o r  w eak  

executive b ranch  o f  governm en t."

before a g rand  jury; 14) Institu te  and 
dismiss criminal proceedings; 15) S u ­
percede the local district a t to rneys in 
criminal prosecutions; 16) M a k e  any 
bona fide disposition of  these  actions 
that in his or her  ju d g m e n t  would  be  
in the best in terest o f  the  public. A . Sills, 
supra, at 8-9.

(3) N A A G , supra, at 77-79.
(4) 7 Am . Ju r .  2d Attorney General 

Sec. 9, a t  7-8: Sec. 18, a t  22-23. Sec Public 
D efende r  A gencv v. Super io r  C ourt,  534 
P.2d 947,950-51 (Alaska 1975); S tate  cx 
rel. Shcvin v. Y arborough , 257 S.2d 891 
(Fla. 1972); S tale  v. Finch, 2S0 P. 910, 
911-12 (Kan. 1929); B oard  of  Public 
Utilities C om m issioners  v. Lehigh V al­
ley Railway Co.. 149 A. 263 (N.J. 1930).

(5) See. e.g., A S  45; see generally 
National Association O f  A ttorneys,  
Powers, Duties and Operations of State 
Attorneys General (1977)

(6) See generally T. M orris  and  W. 
Thom pson . The Attorney General as 
Public Advocate 2 (1985).

(7) National Association of  A t to r ­
neys G e n e ra l ,  Representing State 
Agcnics (1979); 7 A M . Ju r .  2d Attorney 
Gcncrai Sec. 11, a t  10-12.

(8) See generally National A ssoc ia­
tion of A ttorneys G enera l .  The Structure 
of State Legal Scn'ices 20-38 (1977)

(9) Public D efende r  Agency  v. S u p e ­
rior Court.  534 P.2d 947,950-51 (Alaska 
1975).

(10) R e p o rt  o f  M ary land  A tto rney  
G enera l  Francis B. Birch to  (he C ons t i ­
tutional C onvention of  M ary land  (Sept,

29. 1967); Position P aper  by N ew  York 
A ttorney  G ene ra l  Lewis J. Lefkowitz, 
Constitutional Convention  C o m m it te e  
on the  Executive Branch (Ju n e  1,1967); 
Attorney Genera! Should Be Elcctcd- 
Not Appointed, A tto rney  G e n e ra l  C la r ­
ence A .H . Meyer, O u tl ine  o f  R em arks ,  
N ebraska Constitu tional C onvention.  
See generally National A ssociation  of  
A ttorneys G enera l ,  Powers, Duties and 
Operations of State Attorneys General 
(1977); transcript o f  tes tim ony H ouse  
S tate  Affairs C o m m ittee  on  H B  456 
(“an Act authorizing an  advisory vote by 
the qualified voters o f  the  s ta te  on  the 
question of the election o f  the  a t to rney  
gene ra l” ) (Jan. 20. 1984).

(11) See note 10, supra.
(12) National Municipal League. 

Model State Constitution 65-66 (6 th  cd. 
1963.

(13) Sec generally le tte r  from A t to r ­
ney G cncra i  N orm an  C, G orsuch  to 
Senator  Patrick Rodcv, C h a irm an  of 
Senate Judiciary C om m ittee ,  discussing 
SJR 9 c E l e c t e d  A tto rn ey  G en e ra l" )  
(Apr. 23,1985); transcrip t o f  testimony. 
H ouse  State Affairs C om m ittee ,  on  HB 
456 (Jan. 20. 1984).

(14) National G overno rs  C o n fe r ­
ence, Cen te r  for Policy, R esea rch ,  and 
Analysis, Legal Advice for the Governor 
(1976).

( 1 5 )See note 13.supra.
(16) Id. 4
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MEMORANDUM

T O :  R e p r e s e n t a t i v e  F r i t z  P e t t y j o h n

FROM:  S h a r m a n  H a l e y
L e g i s l a t i v e  A n a l y s t '

R E :  A p p o i n t m e n t  o f  S p e c i a l  P r o s e c u t o r s  i n  O t h e r  S t a t e s
R e s e a r c h  R e q u e s t  8 5 - 2 2 5

Y o u  a s k e d  a b o u t  s t a t u t o r y  m e c h a n i s m s  f o r  a p p o i n t m e n t  o f  s p e c i a l  p r o s e ­
c u t o r s  a t  t h e  f e d e r a l  l e v e l  a n d  i n  o t h e r  s t a t e s  w i t h  a p p o i n t e d  a t t o r n e y s  
g e n e r a l .

F o u r  o t h e r  s t a t e s  h a v e  a p p o i n t e d  a t t o r n e y s  g e n e r a l :  H a w a i i ,  New H a m p -  
s h i r e ,  New J e r s e y ,  a n d  W y o m i n g .  I  a l s o  c h e c k e d  f o u r  s t a t e s  w i t h  e l e c t e d  
a t t o r n e y s  g e n e r a l — I d a h o ,  M a i n e ,  M a s s a c h u s e t t s ,  a n d  R h o d e  I s l a n d - - a n d  
s p o k e  w i t h  a s t a f f  p e r s o n  a t  t h e  N a t i o n a l  A s s o c i a t i o n  o f  A t t o r n e y s  
G e n e r a l .  N o n e  o f  t h e  s t a t e s  a r e  a n a l o g o u s  t o  A l a s k a .  N o n e  o f  t h e  
s t a t e s  h a v e  s t a t u t o r y  m e c h a n i s m s  f o r  t h e  a p p o i n t m e n t  o f  s p e c i a l  p r o s e ­
c u t o r s ,  o t h e r  t h a n  g e n e r a l  a u t h o r i t y  f o r  t h e  a t t o r n e y  g e n e r a l  t o  d o  s o  
w h e n  a c o n f l i c t  o f  i n t e r e s t  w a r r a n t s  i t .  T h e  f e d e r a l  E t h i c s  i n  G o v e r n ­
m e n t  A c t  e n a c t e d  i n  t h e  w a k e  o f  W a t e r g a t e  i s  t h e  o n l y  s t a t u t o r y  m o d e l .  
A c o p y  o f  t h e  f e d e r a l  l a w  i s  a t t a c h e d .

T h e  m a j o r  d i f f e r e n c e  b e t w e e n  A l a s k a ' s  p r o s e c u t o r i a l  s y s t e m  a n d  t h a t  o f  
o t h e r  s t a t e s  i s  t h a t  m o s t  s t a t e s  h a v e  e l e c t e d  l o c a l  p r o s e c u t o r s  w h o s e  
j o b  i t  i s  t o  i n v e s t i g a t e  s u s p e c t e d  c r i m i n a l  c o n d u c t  a n d  t o  p r o s e c u t e .  
T h u s ,  e v e n  w i t h  a n  a p p o i n t e d  a t t o r n e y  g e n e r a l ,  t h e r e  i s  a l w a y s s o m e o n e  
i n d e p e n d e n t  o f  t h e  g o v e r n o r  w i t h  a u t f i o r T t y ~ t o  i n v e s t i g a t e  a n d  p r o s e c u t e .  
T h e  a u t h o r i t y  o f  t h e  a t t o r n e y  g e n e r a l  t o  i n t e r v e n e  i n  l o c a l  p r o s e c u t i o n s  
p r o v i d e s  a c h e c k  a n d  b a l a n c e  o n  l o c a l  p r o s e c u t o r s .  I n  m o s t  s t a c e s  t h e  
a t t o r n e y  g e n e r a l  i s  a l s o  e l e c t e d  a n d  t h e r e f o r e  i n d e p e n d e n t  o f  t h e  g o v e r ­
n o r .  By  c o n t r a s t ,  i n  A l a s k a , t h e  . d i s t r i c t  a t t o r n e y s  a r e  a l l  e m p l o y e d  b y  
t h e a t t o r n e y  g e n e r a l ,  w h o  i n  t u r n ,  s e r v e s  a t  t h e  w i f i  o f  t he  g o v e r n o r .

A f e w  s t a t e s  h a v e  o t h e r  u n i q u e  v a r i a t i o n s  o n  t h e  g e n e r a l  p a t t e r n .  I n  
M a i n e ,  t h e  a t t o r n e y  g e n e r a l  i s  a p p o i n t e d  b y  t h e  l e g i s l a t u r e .  I n  New  
H a m p s h i r e ,  i n d e p e n d e n c e  i s  f o s t e r e d  b y  f i v e - y e a r  t e r m s  o f  o f f i c e  f o r  
t h e  a t t o r n e y  g e n e r a l  a n d  e a c h  o f  t h e  a s s i s t a n t  a t t o r n e y s  g e n e r a l ,  w h i l e  
t h e  g o v e r n o r  s e r v e s  o n l y  a t w o - y e a r  t e r m .  R h o d e  I s l a n d  i s  s o m e w h a t  
s i m i l a r  t o  A l a s k a  i n  t h a t  t h e  d i s t r i c t  a t t o r n e y s  a r e  a l l  a p p o i n t e d  b y



R e p r e s e n t a t i v e  P e t t y j o h n  
M a r c h  1 1 ,  1 9 8 5  
P a g e  Two

t h e  a t t o r n e y  g e n e r a l .  T h e  a t t o r n e y  g e n e r a l ,  h o w e v e r ,  i s  e l e c t e d .  New 
J e r s e y ' s  s y s t e m  i s  t h e  m o s t  s i m i l a r  t o  A l a s k a ' s  i n  t h a t  t h e  a t t o r n e y  
g e n e r a l  a n d  a l l  o f  t h e  d i s t r i c t  a t t o r n e y s  a r e  a p p o i n t e d  b y  t h e  g o v e r n o r .  
T h e y  d o  n o t  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  g o v e r n o r ,  h o w e v e r ,  b u t  s e r v e  
f i v e - y e a r ,  f i x e d  t e r m s .  T h e  g o v e r n o r  s e r v e s  o n l y  a f o u r - y e a r  t e r m .  My 
c o n t a c t  i n  t h e  A G ' s  o f f i c e  i n  New J e r s e y  w a s  n o t  a w a r e  o f  a n y  i n s t a n c e s  
i n  w h i c h  t h e  a p p o i n t m e n t  o f  a s p e c i a l  p r o s e c u t o r  w a s  a p r o b l e m .

T i t l e  2 8  U . S . C . A .  5 5 5 9 1 - 5 9 8  p r o v i d e  f o r  t h e  a p p o i n t m e n t  o f  a  s p e c i a l  
p r o s e c u t o r  w h e n  s p e c i f i e d  h i g h  g o v e r n m e n t  o f f i c a l s  a r e  s u s p e c t e d  o f  a  
c r i m e  a n d  t h e  a t t o r n e y  g e n e r a l  d e t e r m i n e s  t h a t  h i s  o f f i c e  w o u l d  h a v e  a 
c o n f l i c t  o f  i n t e r e s t  i n  p u r s u i n g  a n  i n v e s t i g a t i o n .  P r e l i m i n a r y  i n v e s t i ­
g a t i o n  b y  t h e  a t t o r n e y  g e n e r a l  a n d  a p p l i c a t i o n  f o r  t h e  a p p o i n t m e n t  o f  a 
s p c e c i a l  p r o s e c u t o r  a r e  e n t i r e l y  a t  t h e  d i s c r e t i o n  o f  t h e  a t t o r n e y  
g e n e r a l  a n d  n o t  r e v i e w a b l e  b y  a n y  c o u r t .  U p o n  a p p l i c a t i o n  b y  t h e  
a t t o r n e y  g e n e r a l ,  t h e  c o u r t  w i l l  a p p o i n t  a s p e c i a l  p r o s e c u t o r  a n d  d e ­
f i n e  h i s  o r  h e r  j u r i s d i c t i o n .  T h e  a u t h o r i t y  a n d  d u t i e s  o f  t h e  s p e c i a l  
p r o s e c u t o r  a r e  d e f i n e d  i n  l a w .

* * * * *
I  h o p e  t h a t  t h i s  m e m o r a n d u m  h a s  a n s w e r e d  y o u r  q u e s t i o n s .  I f  we  c a n  b e  
o f  a n y  f u r t h e r  r e s e a r c h  a s s i s t a n c e ,  p l e a s e  c a l l  t h i s  a g e n c y .
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1 4 - 0 8 2 6
B r a d l e v
3 / 8 / 8 5 -

I N  THE HOUSE BY PETTYJOHN
HOUSE B I L L  !IO.

IN  THE LEG I  S U T U R E  OF THE STATE OF ALASKA 
FOURTEENTH LEG IS LATURE  -  F I R S T  SESS ION  

A B I L L

F o r  a n  A c t  e n t i t l e d :  "An  A c t  r e l a t i n g  t o  t h e  c o n f l i c t  o f  i n t e r e s t  o f  t h e

a t t o r n e y  g e n e r a l  o r  t h e  D e p a r t m e n t  o f  Law a n d  t o  t h e

a p p o i n t m e n t  o f  i n d e p e n d e n t  c o u n s e l :  a n d  p r o v i d i n g  f o r  
a n  e f f e c t i v e  d a t e . "

EE I T  ENACTED EY THE LEG IS LATURE  OF THE STATE OF ALASKA:

*  S e c t i o n  1 .  AS 3 9 . 5 0  i s  amended  b y  a d d i n g  new  s e c t i o n s  t o  r e a d :

A R T IC L E  ? .  INDEPENDENT COUNSEL ON CONFL ICTS  OF IN TEREST .

S e c .  3 9 . 5 0 . 3 0 0 .  IN VEST IGAT ION  BY ATTORNEY GENERAL. The  a t t o r n e y

g e n e r a l  s h a l l  - o n d u c t  a n  i n v e s t i g a t i o n  u n d e r  AS 3 9 . 5 0 . 3 3 0  w h e n e v e r  t h e
a t t o r n e y  g e n e r a l  r e c e i v e s  i n f o r m a t i o n  s u f f i c i e n t  t o  c o n s t i t u t e  g r o u n d s  

f o r  i n v e s t i g a t i n g  t h e  c o n d u c t  o f  a n  i n d i v i d u a l  d e s c r i b e d  i n  A? 2 9 . 5 0 . -  

3 1 0  t h a t  i n v o l v e s  a v i o l a t i o n  o f  t h e  c r i m i n a l  l a w  o f  t h e  s t a t e  o t h e r  
t h a n  a n  i n f r a c t i o n .

S e c .  3 9 . 5 0 . 3 1 0 .  O FF ICERS  INVOLVED .  ( a )  The  i n d i v i d u a l s  s u b j e c t  

t o  a n  i n v e s t i g a t i o n  b y  t h e  a t t o r n e y  g e n e r a l  u r . c e r  AS 3 9 . 5 0 . 3 3 C  a r e
( 1 )  t h e  g o v e r n o r  a n d  l i e u t e n a n t  g o v e r n o r ;
( 2 )  t h e  h e a d  o f  e a c h  p r i n c i p a l  d e p a r t m e n t :

( 3 )  a n  i n d i v i d u a l  w o r k i n g  i n  t h e  O f f i c e  o f  t h e  G o v e r n o r  who
i s  c o m p e n s a t e d  a t  o r  a b o v e  R an g e  2 6 :

( 6 )  a n  a s s i s t a n t  a t t o r n e y  g e n e r a l ,  d i s t r i c t  a t t o r n e y ,  o r
a s s i s t a n t  d i s t r i c t  a t t o r n e y  c o m p e n s a t e d  a t  o r  a b o v e  R an g e  2 4 :

( 5 )  t h e  d e p u t y  c o m m i s s i o n e r  a n d  t h e  d i r e c t o r s  o f  d i v i s i o n s

w i t h i n  t h e  D e p a r t m e n t  o f  R e v e n u e  a n d  . h e  d i r e c t o r  o f  t h e  A l a s k a  S t a t e  
T r o o p e r s ;



( 6 )  t h e  c h a i r m a n  a n d  t r e a s u r e r  o f  t h e  p r i n c i p a l  c a m p a i g n  
c o m m i t t e e  t h a t  s e e k s  t h e  e l e c t i o n  o r  t h e  r e e l e c t i o n  o f  t h e  g o v e r n o r  

a n d  an  i n d i v i d u a l  e x e r c i s i n g  a u t h o r i t y  a s  a c a m p a i g n  m a n a g e r  o r  
d i r e c t o r  o f  a  g u b e r n a t o r i a l  c a m p a i g n  c o m m i t t e e  d u r i n g  t h e  i n c u m b e n c y  
o f  t h e  g o v e r n o r .

( b )  T h e  c o n d u c t  o f  an  i n d i v i d u a l  d e s c r i b e d  i n  ( a )  o f  t h i s  s e c ­

t i o n  i s  s u b j e c t  t o  an  i n v e s t i g a t i o n  c o n d u c t e d  u n d e r  AS 3 9 . 5 0 . 3 3 0  
d u r i n g  t h e  i n c u m b e n c y  o f  t h e  g o v e r n o r  s e r v e d  b y  t h e  i n d i v i d u a l  p l u s  

o n e  y e a r  a f t e r  t h a t  g o v e r n o r  l e a v e s  o f f i c e  b u t  i n  n o  e v e n t  l o n g e r  t h a n  
two  y e a r s  a f t e r  t h e  i n d i v i d u a l  l e a v e s  o f f i c e .

( c )  T h e  c o n d u c t  o f  a n  i n d i v i d u a l  d e s c r i b e d  i n  ( a )  o f  t h i s  s e c ­
t i o n  who c o n t i n u e s  t o  h o l d  o f f i c e  f o r  n o t  m o r e  t h a n  90  d a y s  i n t o  t h e  

t e r m  o f  t h e  n e x t  g o v e r n o r  i s  s u b j e c t  t o  an  i n v e s t i g a t i o n  c o n d u c t e d  

u n d e r  AS 3 9 . 5 0 . 3 3 0  d u r i n g  t h e  p e r i o d  t h e  i n d i v i d u a l  s e r v e s  p l u s  o n e  

y e a r  a f t e r  t h e  i n d i v i d u a l  l e a v e s  o f f i c e .
S e c .  3 9 . 5 0 . 3 2 0 .  OTHER P U B L IC  O F F I C E R S .  Th e  a t t o r n e y  g e n e r a l  may 

c o n d u c t  a n  i n v e s t i g a t i o n  u n d e r  AS 3 9 . 5 0 . 3 3 0  w h e n e v e r  che  a t t o r n e y  
g e n e r a l  r e c e i v e s  i n f o r m a t i o n  s u f f i c i e n t  t o  c o n s t i t u t e  g r o u n d s  t o  

i n v e s t i g a t e  t h e  c o n d u c t  o f  a n  i n d i v i d u a l  n o t  d e s c r i b e d  i n  AS 3 9 . 5 0 . 3 1 0  

t h a t  i n v o l v e s  a v i o l a t i o n  o f  a c r i m i n a l  l a v  o f  t h e  s t a t e  o c h e r  t h a n  an  
i n f r a c t i o n .  T h e  a t t o r n e y  g e n e r a l  may c o n d u c t  t h e  i n v e s t i g a t i o n  u n d e r  

AS 3 9 . 5 0 . 3 3 0  a n d  s h a l l  r e q u e s t  t h e  a p p o i n t m e n t  o f  i n d e p e n d e n t  c o u n s e l  
u n d e r  AS 3 9 . 5 0 . 3 6 0 ( b )  i f  t h e  a t t o r n e y  g e n e r a l  d e t e r m i n e s  t h a t  an  

i n v e s t i g a t i o n  b y  t h e  a t t o r n e y  g e n e r a l  may  a p p e a r  t o  r e s u l t  i n  a 
p e r s o n a l ,  f i n a n c i a l ,  o r  p o l i t i c a l  c o n f l i c t  o f  i n t e r e s t .

S e c .  3 9 . 5 0 . 3 3 0 .  PREL IM INARY  IN VEST IG A T IO N  EY ATTORNEY GENERAL,
( a )  On t h e  r e c e i p t  o f  i n f o r m a t i o n  d e t e r m i n e d  b y  t h e  a t t o r n e y  g e n e r a l  

t o  c o n s t i t u t e  g r o u n d s  f o r  t h e  i n v e s t i g a t i o n  o f  f a c t s  c o n c e r n i n g  a 
v i o l a t i o n  o f  a c r i m i n a l  l a w  o f  t h e  s t a t e  o t h e r  t h a n  an  i n f r a c t i o n  by

-2 -



an i n d i v i d u a l  d e s c r i b e d  i n  AS 3 9 . 5 C . 3 1 0  c r  3 9 . 5 0 . 3 2 0 ,  t h e  a t t o r n e y  

g e n e r a l  s h a l l  c o n d u c t  a p r e l i m i n a r y  i n v e s t i g a t i o n  o f  t h e  f a c t s  a s  t h e  
a t t o r n e y  g e n e r a l  c o n s i d e r s  a p p r o p r i a t e  f o r  n o t  t o  e x c e e d  9 0  c a y s .  Ir .  

t h e  r e v i e w  o f  t h e  f a c t s  b y  t h e  a t t o r n e y  g e n e r a l ,  t h e  a t t o r n e y  g e n e r a l  

s h a l l  c o n s i d e r

( 1 )  t h e  d e g r e e  o f  s p e c i f i c i t y  c f  t h e  i n f o r m a t i o n  r e c e i v e d :

a nd
( 2 )  t h e  c r e d i b i l i t y  o f  t h e  s o u r c e  o f  t h e  i n f o r m a t i o n .

( b )  On a s h o w i n g  o f  g o o d  c a u s e  b y  t h e  a t t o r n e y  g e n e r a l ,  che  

t h r e e - j u d g e  p a n e l  may g r a n t  t h e  a t t o r n e y  g e n e r a l  a  s i n g l e  e x t e n s i o n  o f  
t h e  p r e l i m i n a r y  e x a m i n a t i o n  f o r  a p e r i o d  n o t  t o  e x c e e d  6 0  d a y s .

( c )  T h e  a t t o r n e y  g e n e r a l  n a y  n o t  c o n v e n e  a g r a n d  j u r y ,  e n g a g e  i n  

p l e a  b a r g a i n i n g ,  g r a n t  i m m u n i t y  f r o m  p r o s e c u t i o n ,  o r  i s s u e  s u b p o e n a s  

i n  a p r e l i m i n a r y  i n v e s t i g a t i o n  u n d e r  t h i s  s e c t i o n .
( d )  D u r i n g  t h e  p r e l i m i n a r y  i n v e s t i g a t i o n  u n d e r  t h i s  s e c t i o n  a n c  

i n  t h e  d e t e r m i n a t i o n  w h e t h e r  r e a s o n a b l e  g r o u n d s  e x i s t  t o  w a r r a n t  

f u r t h e r  i n v e s t i g a t i o n  o r  p r o s e c u t i o n ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  
a d h e r e  t o  e s t a b l i s h e d  p o l i c i e s  o f  t h e  D e p a r t m e n t  o f  Law w i t h  r e s p e c t  

t o  che  e n f o r c e m e n t  o f  t h e  s t a t e  c r i m i n a l  l a w s .
( e )  A . f t e r  c o m p l e t i n g  a p r e l i m i n a r y  i n v e s t i g a t i o n  u r . c e r  t h i s  

s e c t i o n ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  n o t i f y  t h e  t h r e e - j u d g e  p a n e l  o f  
t h e  c o n c l u s i o n s  r e a c h e d .  T h e  n o t i f i c a t i o n  b y  t h e  a t t o r n e y  g e n e r a l  

u n d e r  t h i s  s u b s e c t i o n  s h a l l  b e  b y  m emo ra ndum  c o n t a i n i n g  a summa r y  o f  
t h e  i n f o r m a t i o n  r e c e i v e d  a n d  a s um ma r y  o f  t h e  r e s u l t s  o f  t h e  p r e l i m i ­

n a r y  i n v e s t i g a t i o n .
( f )  The  m emo ra ndum  t o g e t h e r  w i t h  a r . y  d o c u m e n t s  o r  m a t e r i a l s  

s u p p l i e d  w i t h  t h e  memo randum  i s  n o t  a p u b l i c  r e c o r d  u n d e r  AS 0 9 . 2 3 . -  
1 1 0  - 0 9 . 2 5 . 1 1 0  a r .d  may n o t  b e  d i s c l o s e d  t c  a r . v  i n d i v i d u a l  a p a r t  f r c r  
t h e  j u d g e s  o f  t h e  t h r e e - j u c g e  p a n e l  a p p o i n t e d  u n d e r  AS 3 9 . 5 0 . 3 6 0 ( a )  o r
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t h e  D e p a r t m e n t  o f  Law w i t h o u t  t h e  a p p r o v a l  o f  t h e  t h r e e - j u d g e  p a n e l .

S e c .  3 9 . 5 0 . 3 4 0 .  DETERMINATIONS BY ATTORNEY GENERAL AFTER PREL IM ­

INARY IN V EST IG A T IO N .  ( a )  I f  t h e  a t t o r n e y  g e n e r a l  d e t e r m i n e s  cr. 

c o m p l e t i o n  o f  a p r e l i m i n a r y  i n v e s t i g a t i o n  u n d e r  AS 3 9 . 5 0 . 2 3 0  c h a t  

t h e r e  a r e  n o  r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  f u r t h e r  i n v e s t i g a t i o n s  
o r  p r o s e c u t i o n  i s  w a r r a n t e d ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  n o t i f y  che 

t h r e e - j u d g e  p a n e l  a p p o i n t e d  u n d e r  AS 3 9 . 5 0 . 3 6 0 ( a )  o f  t h e  r e s u l t s  c f  

t h e  p r e l i m i n a r y  i n v e s t i g a t i o n  a n d  t h e  t h r e e - j u d g e  p a n e l  c a y  n o t  a p ­
p o i n t  a n  i n d e p e n d e n t  c o u n s e l .

( b )  I f  t h e  a t t o r n e y  g e n e r a l  d e t e r m i n e s  o n  c o m p l e t i o n  c f  a p r e ­
l i m i n a r y  i n v e s t i g a t i o n  u n d e r  AS 3 9 . 5 0 . 3 3 0  t h a t  f u r t h e r  i n v e s t i g a t i o n  

o r  p r o s e c u c i o n  i s  w a r r a n t e d ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  a p p l y  t o  t h e  
t h r e e - j u d g e  p a n e l  f o r  t h e  a p p o i n t m e n t  o f  i n d e p e n d e n t  c o u n s e l .

( c )  A memo ra ndum  t o  a t h r e e - j u d g e  p a n e l  r e q u e s t i n g  Che a p p o i n t ­

m e n t  o f  i n d e p e n d e n t  c o u n s e l  s h a l l  c o n t a i n  s u f f i c i e n t  i n f o r m a t i o n  tc 

a s s i s t  t h e  t h r e e - j u d g e  p a n e l  t o  s e l e c t  i n d e p e n d e n t  c o u n s e l  a nd  t :  
d e f i n e  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  ch e  i n d e p e n d e n t  c o u n s e l .

( d )  T he  d e t e r m i n a t i o n  c f  t h e  a t t o r n e y  g e n e r a l  u n d e r  ( a )  -  ( b )  o :  
t h i s  s e c t i o n  i s  n o t  r e v i e w a b l e  i n  a n y  c o u r t .

( e )  I f  9 0  c a y s  h a v e  e l a p s e d  f r o m  t h e  i n i t i a t i o n  c f  che  p r e l i m i ­
n a r y  i n v e s t i g a t i o n  a nd  t h e  a t t o r n e y  g e n e r a l  h a s  n o t  made  a d e t e r m i n a ­

t i o n  u n d e r  ( a )  o r  ( b )  o f  t h i s  s e c t i o n ,  a  r e s i d e n t  o f  c h e  s t a t e  c a y  

f i l e  a p e t i t i o n  w i t h  t h e  t h r e e - j u d g e  p a n e l  r e q u e s t i n g  t h e  a p p o i n t m e n t  
o f  an  i n d e p e n d e n t  c o u n s e l .  T h e  t h r e e - j u d g e  p a n e l  s h a l l  a p p o i n t  ar. 
i n d e p e n d e n t  c o u n s e l ,  o n  i t s  d e t e r m i n a t i o n  t h a t  c h e  p e t i t i o n  s t a t e s  

r e a s o n a b l e  g r o u n d s  f o r  b e l i e v i n g  t h a t  a f u r t h e r  i n v e s t i g a t i o n  o r  

p r o s e c u t i o n  i s  w a r r a n t e d .
S e c .  3 9 . 5 C . 3 5 0 .  ADD IT IONAL  INFORMAT ION .  ( a )  I f  t h e  a t t o r n e y  

g e n e r a l  r e c e i v e s  a d d i t i o n a l  i n f o r m a t i o n  s u f f i c i e n t  t o  c o n s t i t u t e
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g r o u n d s  t o  a l t e r  a  d e t e r m i n a t i o n  n a d e  u n d e r  AS 2 5 . 5 0 . 3 4 C ( a ) ,  t h e  

a t t o r n e y  g e n e r a l  s h a l l ,  n o t  l a t e r  t h a n  9 0  d a y s  a f t e r  t h e  r e c e i p t  o f  

t h e  i n f o r m a t i o n , a p p l y  t o  t h e  t h r e e - j u d g e  p a n e l  f o r  t h e  a p p o i n t m e n t  c f  
i n d e p e n d e n t  c o u n s e l .

( b )  T h e  a t t o r n e y  g e n e r a l  n a y  r e q u e s t  i n d e p e n d e n t  c o u n s e l  t o
a c c e p t  a  r e f e r r a l  o f  a n a t t e r  t h a t  r e l a t e s  t o  t h e  p r o s e c u t o r i a l  j u r i s ­
d i c t i o n  o f  t h e  i n d e p e n d e n t  c o u n s e l .

S e c .  3 9 . 5 0 . 3 6 0 .  DUT IE S  OF A THREE -JUDGE PAI IEL .  ( a )  T h e r e  i s  
c r e a t e d  w i t h i n  t h e  s u p e r i o r  c o u r t  a p a n e l  o f  f i v e  s u p e r i o r  c o u r t  

j u d g e s  t o  b e  a p p o i n t e d  by  t h e  c h i e f  j u s t i c e  u n d e r  r u l e s  o f  t h e  s u p r e m e  

c o u r t  a n d  f o r  t e r m s  a s  may b e  p r e s c r i b e d  b y  t h e  s u p r e m e  c o u r t .  The  

c h i e f  j u s t i c e  s h a l l  d e s i g n a t e  t h r e e  j u d g e s  a s  membe r s  o f  t h e  p a n e l .  
T he  c h i e f  j u s t i c e  s h a l l  d e s i g n a t e  t h e  r e m a i n i n g  two  j u d g e s  a s  f i r s t  

a n d  s e c o n d  a l t e r n a t e s  t o  s i t  a s  m em b e r s  o f  t h e  p a n e l  i n  t h e  e v e n t  o f  
d i s q u a l i f i c a t i o n  o r  d i s a b i l i t y  u n d e r  r u l e s  p r e s c r i b e d  b y  t h e  s u p r e m e  
c o u r t .

( b )  On r e c e i p t  o f  a m em o r a n dum  u n d e r  AS 3 9 . 5 0 . 3 4 0 ( c ) ,  t h e  t h r e e -  

j u d g e  p a n e l  s h a l l  c o n s i d e r  t h e  m emo ra ndum  a n d  a n y  d o c u m e n t s  o r  m a t e ­

r i a l s  s u p p l i e d  w i t h  i t .  T he  t h r e e - j u d g e  p a n e l  s h a l l  a p p o i n t  ar .  a t t o r ­

n e y  a d m i t t e d  t o  p r a c t i c e  i n  t h e  s t a t e  a s  i n d e p e n d e n t  c o u n s e l  a n d  s h a l l  
d e f i n e  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  t h e  i n d e p e n d e n t  c o u n s e l .  The  

i d e n t i t y  o f  c he  i n d e p e n d e n t  c o u n s e l  a n d  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  
n a y  b e  made  p u b l i c  o n  t h e  r e q u e s t  o f  ch e  a t t o r n e y  g e n e r a l  o r  on  a 

d e t e r m i n a t i o n  b y  t h e  c h r e e - j u c g e  p a n e l  t h a t  d i s c l o s u r e  o f  t h e  i d e n t i t y  
o f  t h e  i n d e p e n d e n t  c o u n s e l  a n d  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  w o u l d  be 
i n  t h e  b e s t  i n t e r e s t s  o f  j u s t i c e .  I f  t h e  i d e n t i t y  o f  t h e  i n d e p e n d e n t  
c o u n s e l  a n d  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  i s  n o t  d i s c l o s e d  e a r l i e r ,  

t h e  i d e n t i t y  o f  t h e  i n d e p e n d e n t  p r o s e c u t o r  a nd  t h e  p r o s e c u t o r i a l  
j u r i s d i c t i o n  s h a l l  b e  d i s c l o s e d  i f  a n  i n d i c t m e n t  i s  r e t u r n e d .
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( c )  The  t h r e e - j u d g e  p a n e l  r . a v  e x p a n d  t h e  p r o s e c u t o r i a l  j u r i s d i c ­
t i o n  o f  an  e x i s t i n g  i n d e p e n d e n t  c o u n s e l  i n  p l a c e  o f  t h e  a p p o i n t m e n t  o f  
a d d i t i o n a l  i n d e p e n d e n t  c o u n s e l .

( d )  T he  t h r e e - j u d g e  p a r e l  n a v  n o t  a p p o i n t  an  i n d i v i d u a l  as  

i n d e p e n d e n t  c o u n s e l  who h o l d s  o r  r e c e n t l y  h e l d  an  o f f i c e  o f  p r o f i t  o r  
t r u s t  u n d e r  t h e  s t a t e .

( e )  I f  an  i n d i v i d u a l  a p p o i n t e d  b y  a  t h r e e - j u d g e  p a n e l  r e s i g n s  c r  

d i e s  i n  o f f i c e  w i t h  t h e  w o r k  o f  t h e  i n d e p e n d e n t  c o u n s e l  i n c o m p l e t e ,  

t h e  t h r e e - j u d g e  p a n e l  may a p p o i n t  a n  i n d i v i d u a l  t o  c o m p l e t e  t h e  w o r k  

o f  t h e  f o r m e r  i n d e p e n d e n t  c o u n s e l .  I f  a n  i n d i v i d u a l  a p p o i n t e d  b y  a 

t h r e e - j u d g e  p a n e l  i s  r e m o v e d  o r  s u s p e n d e d  u n d e r  AS 3 9 . 5 0 , 4 1 0 ,  t h e  
t h r e e - j u d g e  p a n e l  s h a l l  a p p o i n t  a n  a c t i n g  i n d e p e n d e n t  c o u n s e l  t o  s e r v e  
p e n d i n g  r e v i e w  o f  t h e  r e m o v a l  o r  s u s p e n s i o n .

( f )  On t h e  r e q u e s t  b y  a n  i n d i v i d u a l  who was  t h e  s u b j e c t  o f  an 
i n v e s t i g a t i o n  c o n d u c t e d  b y  ar .  i n d e p e n d e n t  c o u n s e l  u n d e r  AS 3 9 . 5 0 . 3 0 C  - 

3 9 . 5 0 . 4 3 0 ,  t h e  t h r e e - j u d g e  p a n e l  m a y ,  i n  i t s  d i s c r e t i o n ,  a w a r d  r e i m ­
b u r s e m e n t  f r o m  t h e  s t a t e  f o r  a l l  o r  a  p a r t  o f  a t t o r n e y s '  f e e s  i n c u r r e d  
b y  che  i n d i v i d u a l  i f

( 1 )  ar .  i n d i c t m e n t  was  r . o t  b r o u g h t  a g a i n s t  t h e  i n d i v i d u a l ;
a n d

( 2 )  t h e  a t t o r n e y s '  f e e s  w o u l d  n o t  h a v e  bee r ,  i n c u r r e d  e x c e p t  
f o r  t h e  i n v e s t i g a t i o n  u n d e r  AS 3 9 . 5 0 . 3 0 0  -  3 9 . 5 0 . 4 3 0 .

S e c .  3 9 . 5 0 . 3 7 0 .  AUTHORITY AND DUT IE S  OF INDEPENDENT COUNSEL,
( a )  N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  an  i n d i v i d u a l  a p ­
p o i n t e d  a s  i n d e p e n d e n t  c o u n s e l  u n d e r  AS 3 9 . 5 0 . 3 6 0 ( b )  h a s ,  w i t h  r e g a r d  
t o  e a c h  n a t t e r  w i t h i n  t h e  p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  che  i n d e p e n ­
d e n t  c o u n s e l ,  f u l l  p o w e r  a n d  i n d e p e n d e n t  a u t h o r i t y  t o  e x e r c i s e  t h e  

i n v e s t i g a t i v e  a n d  p r c s e c u t o r i a 1 f u n c t i o n s  o f  t h e  a t t o r n e y  g e n e r a l ,  t h e  
D e p a r t m e n t  o f  Law’ , a n d  a n y  o f f i c e r  o r  e m p l o y e e  o f  t h e  D e p a r t m e n t  o f
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Law .  The  i n v e s t i g a t i v e  a n d  p r o s e c u t o r i a l  f u n c t i o n s  c f  ch e  a t t o r n e y  
g e n e r a l  a n d  t h e  D e p a r t m e n t  o f  Law i n c l u d e

( 1 )  t h e  c o n d u c t  o f  p r o c e e d i n g s  b e f o r e  a g r a n d  j u r y ;

( 2 )  t h e  c o n d u c t  c f  i n v e s t i g a t i o n s  a p a r t  f r o m  p r o c e e d i n g s
b e f o r e  a g r a n d  j u r y ;

( 3 )  p a r t i c i p a t i o n  i n  c o u r t  p r o c e e d i n g s  and l i t i g a t i o n ,
e i t h e r  c i v i l  o r  c r i m i n a l ;

( 4 )  a p p e a l  o f  a d e c i s i o n  i n  a c a s e  o r  p r o c e e d i n g  i n  w h i c h  

t h e  i n d e p e n d e n t  c o u n s e l  p a r t i c i p a t e s  i n  a n  o f f i c i a l  c a p a c i t y ;

( 5 )  r e v i e w  o f  d o c u m e n t a r y  e v i d e n c e  f r o m  a n y  s o u r c e ;

( 6 )  c o n t e s t  o f  t h e  a s s e r t i o n  o f  a t e s t i m o n i a l  p r i v i l e g e ;
( 7 )  r e v i ew *  c f  m a t e r i a l  o t h e r w i s e  c o n s i d e r e d  c o n f i d e n t i a l  

u n d e r  s t a t e  l a w  i f  t h e  i n d e p e n d e n t  c o u n s e l  d e t e r m i n e s  t h a t  t h e  m a t e r i ­
a l  i s  g e r m a n e  t o  t h e  i n v e s t i g a t i o n ;

( 8 )  a p p l i c a t i o n  t o  a c o u r t  f o r  a g r a n t  c f  i m m u n i t y  u n d e r  
s t a t e  l a w  t o  a  w i t n e s s ;

( 9 )  a p p l i c a t i o n  f o r  w a r r a n t s ,  s u b p o e n a s , o r  o t h e r  c o u r t
o r d e r s ;

( 1 0 )  i n s p e c t i o n  o r  u s e  o f  an  o r i g i n a l  o r  a  c o p y  o f  a t a x  
r e t u r n  f i l e d  u n d e r  s t a t e  l a v ;  t o  t h e  e x t e n t  t h a t  t h e  a t t o r n e y  g e n e r a l  

c o u l d  o b t a i n  t h e  t a x  r e t u r n  f o r  t h e  p u r p o s e s  o f  an  i n v e s t i g a t i o n :
( 1 1 )  i n i t i a t i o n  o f  a n  i n d i c t m e n t  i n  t h e  name o f  t h e  s t a t e  

a n d  t h e  c o n d u c t  o f  a c r i a i  i n  a  c o u r t  o f  t h e  s t a t e ;

( 1 2 )  c o n s u l t a t i o n  w i t h  t h e  d i s t r i c t  a t t o r n e y  f o r  t h e  d i s ­
t r i c t  i n  w h i c h  a v i o l a t i o n  o f  c h e  c r i m i n a l  l a w  i s  a l l e g e d  t o  h a v e

o c c u r r e d .
( b )  I n d e p e n d e n t  c o u n s e l  may r e q u e s t  t h e  a s s i s t a n c e  f r c r  t h e  

D e p a r t m e n t  o f  Law a nd  t h e  D e p a r t m e n t  o f  L aw  s h a l l  p r o v i d e  t h e  r e ­
q u e s t e d  a s s i s t a n c e .  A s s i s t a n c e  may i n c l u d e  a c c e s s  t o  r e c o r d s ,  f i l e s ,
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or  o t h e r  m a t e r i a l  r e l e v a n t  to a n a t t e r  w i t h in  the j u r i s d i c t i o n  o f  the 
independen t  c o un s e l  and the use o f  r e s o u r c e s  and pe r s onne l  r .e cessa rv  
to the c omp le t i on  o f  the d u t i e s  o f  the independent c o un s e l .

( c )  Independent  c ounse l  may r e q u e s t  the a t t o r n e y  gene ra l  to 
r e f e r  a n a t t e r  r e l a t e d  to  the p r o s e c u c o r i a l  j u r i s d i c t i o n  o f  the inde ­
pendent c o u n s e l .  Independent  c o un s e l  may a c c e p t  the  r e f e r r a l  o f  a 
n a t t e r  f r o n  the  a t t o r n e y  g en e r a l  i f  the ma t t e r  r e l a t e s  t o  a n a t t e r  
w i th in  the  p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  the independent c ounse l  as 
e s t a b l i s h e d  by the  t h r e e - j u d g e  p a n e l .  I f  a r e f e r r a l  i s  a c c e p t e d ,  the  
independen t  c oun se l  s h a l l  n o t i f y  th e  t h r e e - j u d g e  pane l .  Independent  
c oun se l  nay r e q u e s t  the  t h r e e - j u d g e  pane l  to expand the p r o s e c u t o r i a l  
j u r i s d i c t i o n  o f  the  independent c o u n s e l .

( d )  To t h e  e x t e n t  p o s s i b l e ,  independent c oun se l  s h a l l  adhere  to  
the e s t a b l i s h e d  p o l i c i e s  o f  the Department o f  Law with  r e s p e c t  t o  the 
en fo rcement  o f  the s t a t e  c r im in a l  laws .

( e )  Independent  c ounse l  nay d i sm is s  a m a t t e r  w i th in  the p r o s e ­
c u t o r i a l  j u r i s d i c t i o n  o f  the independen t  c ounse l  w i th ou t  c ondu c t in g  an 
i n v e s t i g a t i o n  o r  a t  any t ime b e f o r e  an ind i c tmen t  i s  r e t u r n ed  i f  che 
d i s m i s s a l  i s  c o n s i s t e n t  w i th  the e s t a b l i s h e d  p o l i c i e s  o f  the D ep a r t ­
ment o f  Law w i th  r ega rd  t o  the en fo rcement o f  the s t a t e  c r im i n a l  laws .

( f )  Independent  counse l  a p p o in t e d  under AS 3 9 . 5 0 . 3 6 0 ( b )  s h a l l  
r e c e i v e  compensa t i on  a t  a per diem r a t e  e q u i v a l e n t  t o  the annual r a t e  
f o r  Range 26 under  the s a l a r y  s ch e du l e  e s t a b l i s h e d  under AS 3 9 . 2 7 . 0 1 ) .

( g )  For  the  purpose  o f  c a r r y i n g  ou t  d u t i e s  a s s igned  to  indepen ­
dent c o u n s e l ,  an independent  c ouns e l  has the power to  a p p o in t  s t a f f ,  
t o  f i x  the compensa t ion  o f  s t a f f ,  and to  a s s ign  d u t i e s  t o  s t a f f .  The 
p o s i t i o n s  e s t a b l i s h e d  under t h i s  s u b s e c t i o n  a re  in  che exempt s e r v i c e .  
An i n d i v i d u a l  a p p o in t e d  t o  a p o s i t i o n  under t h i s  s u b s e c t i o n  may bo 
compensated a t  a r a t e  no t ex ceed ing  Range 25 .
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Se c .  3 9 . 5 0 . 3 8 0 .  REPORTS OF INDEPENDENT COUNSEL. ( a )  Indepen­
dent c oun se l  a p p o in t e d  under  AS 3 9 . 5 0 . 3 6 0 ( b )  nay r e p o r t  to the l e g i s ­
l a t u r e  on the a c t i v i t i e s  o f  the independen t  c o u n s e l .  The r e p o r t s  o f  
independent c o un s e l  s h a l l  c o n t a i n  i n f o r n a t i o n  c o n s i d e r e d  a p p r o p r i a t e  
by independent c o u n s e l .

( b )  Independent  c oun s e l  s h a l l  r e p o r t  t o  che t h r e e - i u d g e  pane l on 
the a c t i v i t i e s  o f  the  independent c o u n s e l .  A r e p o r t  under t h i s  
s u b s e c t i o n  s h a l l  s e t  o u t  f u l l y  and c om p l e t e l y  a d e s c r i p t i o n  o f  the
work o f  the independen t  c o u n s e l ,  i n c l u d i n g  the  d i s p o s i t i o n  o f  a l l
c a se s  b rough t  and t h e  rea sons  f o r  d e c l i n i n g  p r o s e c u t i o n  on a mat te r  
w i t h in  the p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  t h e  independent  c oun s e l .

( c )  The t h r e e - j u d g e  pane l  may r e l e a s e  t o  the l e g i s l a t u r e ,  the  
p u b l i c ,  and an i n d i v i d u a l  p o r t i o n s  o f  a r e p o r t  made under (b )  o f  t h i s  
s e c t i o n .  The t h r e e - i u d g e  pane l s h a l l  make a p p r o p r i a t e  o r d e r s  to 
p r o t e c t  the r i g h t s  o f  an i n d i v i d u a l  named in  the r e p o r t  and to  prevent  
undue i n t e r f e r e n c e  w i th  a pending o r  a n t i c i p a t e d  p r o s e c u t i o n .

( d )  The t h r e e - j u d g e  pane l  may c ake  a p o r t i o n  o f  a r e p o r t  under
(b )  o f  t h i s  s e c t i o n  a v a i l a b l e  to  an i n d i v i d u a l  named in  the r e p o r t  and 
i n v i t e  che i n d i v i d u a l  t o  comment o r  o f f e r  f a c t u a l  in f o rm a t i o n  germane 
t o  the comr.encs i n  the  r e p o r t  on che i n d i v i d u a l .  The t h r e e - j u d g e  
pane l  may i n c l u d e  the  comments and the f a c t u a l  i n f o r m a t i o n , in whole 
o r  i n  p a r t ,  in  i t s  p u b l i c a t i o n  o f  the r e p o r t .

S e c .  3 9 . 5 0 . 3 9 0 .  IMPEACHMENT. Independent  c ounse l  s h a l l  adv i se  
the s ena te  o f  c r e d i b l e  and s u b s t a n t i a l  i n f o rm a t i o n  r e c e i v e d  by in d e ­
pendent c oun se l  t h a t  may c o n s t i t u t e  grounds f o r  impeachment . Docu­
ments and r e c o r d s  deve l op ed  by the  independen t  c oun s e l  are a v a i l a b l e  
to the s ena te  o r  the  house o f  r e p r e s e n t a t i v e s  du r ing  ar. impeachment 
p r o c e e d in g .

Sec .  3 9 . 5 0 . 4 0 0 .  LEGISLATIVE OVERSIGHT. ( a )  The j u d i c i a r y
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committees  o f  the  l e g i s l a t u r e  may e x e r c i s e  l e g i s l a t i v e  o v e r s i g h t  
j u r i s d i c t i o n  w i th  r e s p e c t  t o  the  c ondu c t  o f  independen t  c oun se l  anc 
independent c ounse l  s h a l l  c o o p e r a t e  w i t h  the j u d i c i a r y  commit tees  ir. 
the e x e r c i s e  o f  t h e i r  l e g i s l a t i v e  o v e r s i g h t  j u r i s d i c t i o n .

(b )  A m a j o r i t y  o f  m a j o r i t y  p a r t y  members o f  a j u d i c i a r y  commit­
t e e  o r  a m a j o r i t y  o f  m i n o r i t y  p a r t y  members o f  a j u d i c i a r y  committee  
may r e q u e s t  in  w r i t i n g  t h a t  t h e  a t t o r n e y  g ene ra l  r e q u e s t  the a p p o i n t ­
ment o f  independent c o u n s e l .

( c )  Not l a t e r  than 30 days a f t e r  th e  r e c e i p t  o f  the  r e q u e s t  or 
not l a t e r  chan 15 days a f t e r  th e  c omp le t i on  o f  a p r e l im in a r y  i n v e s t i ­
g a t i o n  o f  the n a t t e r  t h a t  i s  t h e  s u b j e c t  o f  the r e q u e s t ,  wh ichever  i s  
l a t e r ,  the a t t o r n e y  g e n e r a l  s h a l l  n o t i f y  the committee o f  a c t i o n  taken 
under the r e qu e s t  and,  i f  a r e q u e s t  f o r  the appo in tment  o f  an in d e ­
pendent c ounse l  has no t  been made by the a t t o r n e y  g e n e r a l ,  why a 
r e qu e s t  has no t been made.

( d )  The r . o t i f i c a t i o n  s h a l l  be p r ov id ed  to  the commit tee on which 
the members making the  r e q u e s t  t o  the a t t o r n e y  g en e r a l  s e rv e  and the 
n o t i f i c a t i o n  may r o t  be r e v e a l e d  t o  any o t h e r  pe rson  u n l e s s  the com­
m i t t e e ,  e i t h e r  on i t s  own i n i t i a t i v e  o r  on che r e q u e s t  o f  th e  a t t o r n ey  
g e n e r a l ,  makes p u b l i c  p o r t i o n s  o f  the n o t i f i c a t i o n  t h a t  w i l l  n o t ,  ir. 
the judgment o f  the comm it te e ,  p r e j u d i c e  the r i g h t s  o f  an i n d i v i d u a l .

S e c .  3 9 . 5 0 . 4 1 0 .  REMOVAL OF INDEPENDENT COUNSEL. ( a )  An i n d e ­
pendent c oun se l  a p p o in t e d  under  AS 3 9 . 5 0 . 3 6 0 ( b )  may be removed from 
o f f i c e ,  excep t by impeachment and c o n v i c t i o n ,  on ly  by the  p e r s o n a l  a c t  
o f  the a t t o r n e y  g en e r a l  and on ly  f o r  good c au se ,  p h y s i c a l  d i s a b i l i t y ,  
mental  i n c a p a c i t y ,  o r  o t h e r  c o n d i t i o n  t h a t  s u b s t a n t i a l l y  impa i r s  the 
performance o f  the d u t i e s  by t h e  independent  c o u n s e l .  I f  the a t t o r n e y  
gene r a l  removes an independent c oun se l  from o f f i c e ,  the a t t o r n e y  
gene ra l  s h a l l  p romptly  r e p o r t  t o  the  t h r e e - j u d g e  pane l  and the
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j u d i c i a r y  commit tees  o f  the l e g i s l a t u r e  the  f a c t s  found and che a c t u a l  
grounds f o r  the remova l .

( b )  The commit tees  s h a l l  make the r e p o r t  a v a i l a b l e  t o  the p u b l i c  
ex cep t  t h a t  each  committee may, t o  p r o t e c t  the  r i g h t s  o f  an i n d i v i d u a l  
named in the r e p o r t  o r  t o  p reven t  undue i n t e r f e r e n c e  w i th  a pending or 
a n t i c i p a t e d  p r o s e c u t i o n ,  d e l e t e  p o r t i o n s  o f  the r e p o r t  o r  de lay  the 
p u b l i c a t i o n  o f  any o r  a l l  o f  the r e p o r t .

( c )  The t h r e e - j u d g e  panel  may r e l e a s e  any o r  a l l  o f  che r e p o r t  
and may make a p o r t i o n  o f  a r e p o r t  f i l e d  under ( a )  o f  t h i s  s e c t i o n  
a v a i l a b l e  t o  an i n d i v i d u a l  named in  the r e p o r t  and i n v i t e  the i n d i ­
v i d u a l  t o  comment o r  o f f e r  f a c t u a l  i n f o rm a t i o n  germane to  t h e  comments 
i n  th e  r e p o r t  on the  i n d i v i d u a l .  The t h r e e - j u d g e  pane l  may in c lud e  
the comments and the f a c t u a l  i n f o rm a t i o n ,  in  whole o r  in  p a r t ,  in i t s  
p u b l i c a t i o n  o f  the r e p o r t .

( d )  An independent c ounse l  removed under t h i s  s e c t i o n  may ob ta in  
j u d i c i a l  r ev iew o f  the removal in a p e t i t i o n  f i l e d  b e f o r e  the t h r e e -  
j udge  pane l  and,  i f  the removal was based on e r r o r  o f  f a c t  o r  law, may 
ob t a in  r e in s t a t em en t  and o t h e r  a p p r o p r i a t e  r e l i e f .  The t h r e e - j u d g e  
pane l  s h a l l  e x p e d i t e  the h ea r ing  and d e c i s i o n  on the p e t i t i o n .

S e c .  3 9 . 5 0 . 4 2 0 .  TERMINATION OF RESPONSIBILITIES OF AN INDEPEN­
DENT COUNSEL. ( a )  The r e s p o n s i b i l i t i e s  o f  an independent counse l
t e rm ina t e  when

( 1 )  the independent c o un s e l  n o t i f i e s  the a t t o r n e y  g ene ra l
t h a t  the i n v e s t i g a t i o n  c f  each m a t t e r  w i t h in  the p r o s e c u t o r i a l  j u r i s ­
d i c t i o n  o f  the independent c ounse l  o r  a c c e p t e d  under AS 3 9 . 5 0 . 3 7 0 ( c )  
has been comple ted or  so s u b s t a n t i a l l y  completed  t h a t  i t  wouid be 
a p p r o p r i a t e  f o r  p r o s e c u t o r s  from the Department o f  Law to  c omp le te  che 
i n v e s t i g a t i o n  o r  p r o s e c u t i o n ;  and

( 2 )  the independent c ounse l  f i l e s  a f i n a l  r e p o r t  under
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AS 3 9 . 5 0 . 3 8 0 .
(b )  The t h r e e - j u d g e  pane l  may a t  any t ime t e rm ina te  the r espon ­

s i b i l i t i e s  o f  an i n d i v i d u a l  a c t i n g  as independen t  c o u n s e l ,  e i t h e r  or. 
i t s  own mot ion  o r  on the r e q u e s t  o f  the  a t t o r n e y  g e n e r a l ,  on i t s  
d e t e rm in a t i o n  t h a t  the  i n v e s t i g a t i o n  o r  each m a t t e r  w i t h in  the p r o s e ­
c u t o r i a l  j u r i s d i c t i o n  o f  the independen t  c oun se l  o r  a c c e p t e d  under 
AS 3 9 . 5 0 . 3 7 0 ( c )  has been comp le ted  o r  so s u b s t a n t i a l l y  comple ted  tha t  
i t  would be a p p r o p r i a t e  f o r  p r o s e c u t o r s  from the Department c f  Law tc 
comple te  the i n v e s t i g a t i o n  c r  p r o s e c u t i o n .  I f  the r e s p o n s i b i l i t i e s  o f  
independen t  c oun se l  a r e  t e rm in a t ed  under  t h i s  s u b s e c t i o n ,  the  indepen ­
dent  c ounse l  s h a l l  f i l e  a f i n a l  r e p o r t  under  AS 3 9 . 5 0 . 3 8 0 .

S e c .  3 9 . 5 0 . 4 3 0  . RELATIONSHIP WITH DEPARTMENT OF LAW. ( a )  Wher. 
a n a t t e r  i s  w i t h in  the  p r o s e c u t o r i a l  j u r i s d i c t i o n  o f  an independent  
c oun se l  o r  has been a c c e p t e d  by an independen t  c o un s e l  under AS 3 9 . -  
5 0 . 3 7 0 ( c ) ,  the Department o f  Law, the a t t o r n e y  g e n e r a l ,  and the p r o s e ­
c u t o r s  o f  the  Department o f  Law s h a l l  suspend each  i n v e s t i g a t i o n  and 
p r o c e ed in g  r e g a r d in g  the  m a t t e r  e x cep t  t o  the ex t e n t  t h a t  independent  
c oun se l  r e q u e s t s  the  a s s i s t a n c e  o f  the Department o f  Law under  AS 3 9 . -  
5 0 . 3 7 0 ( b ) .

( b )  The p r o v i s i o n s  o f  AS 3 9 . 5 0 . 3 0 0  -  3 9 . 5 0 . 4 3 0  do no t prevent  
the  a t t o r n e y  g e n e r a l  o r  an a t t o r n e y  from the  Department o f  Law from 
making a p r e s e n t a t i o n  to a c o u r t  as amicus  c u r i a e  as t o  i s s u e s  r a i s e d  
by a c ase  o r  p r o c e e d in g  in  wh ich an independent  c oun se l  p a r t i c i p a t e s  
in an o f f i c i a l  r o l e .

* S e c .  2 .  AS 3 9 . 2 5 . 1 1 0  i s  amended to  r e a d :
S e c .  3 9 . 2 5 . 1 1 0 .  EXEMPT SERVICE. Un le s s  o t h e rw i s e  p r ov id ed  by 

law, the f o l l ow in g  p o s i t i o n s  in  the s t a c e  s e r v i c e  c o n s t i t u t e  the 
exempt s e r v i c e  and a r e  exempt from the  p r o v i s i o n s  o f  t h i s  c h a p t e r  and 
the r u l e s  adop ted  under  i t :
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( 1 )  pe rsons  e l e c t e d  t o  p u b l i c  o f f i c e  by popu la r  v o t e  o r  
a p p o in t e d  t o  f i l l  v a c an c i e s  in e l e c t e d  o f f i c e s ;

( 2 )  j u s t i c e s ,  j u d g e s ,  m a g i s t r a t e s ,  anc employees o f  che 
j u d i c i a l  branch in c l u d in g  employees o f  the  J u d i c i a l  C oun c i l ;

( 2 )  employees o f  the s t a t e  l e g i s l a t u r e  and i t s  ag en c i e s ;
( 4 )  the  head o f  each p r i n c i p a l  department in  the ex e cu t iv e

b r a n c h ;
( 5 )  o f f i c e r s  and employees o f  the U n i v e r s i t y  o f  A la sk a ;
( 6 )  c e r t i f i c a t e d  t e a c h e r s  and n o n c e r t i f i c a t e d  employees 

employed by a r e g i o n a l  e d u c a t i o n a l  a t t end an c e  a rea  e s t a b l i s h e d  and 
o rg an i z e d  under AS 1 4 . 0 8 . 0 3 1  -  1 4 . 0 8 . 0 4 1  t o  t e a c h  i n ,  a dm in i s t e r ,  o r  
o p e r a t e  s c h o o l s  under  the c o n t r o l  o f  a r e g i o n a l  e d u c a t i o n a l  a t t endance  
a rea  s c h o o l  b o a rd ;

( 7 )  c e r t i f i c a t e d  t e a c h e r s  employed by the Department c f  
Educa t i on  as c o r r e sp ondence  t e a c h e r s  o r  t e a c h e r s  in s k i l l  c e n t e r s  
o p e r a t e d  by the Department o f  E d u c a t i o n ;

( 8 )  p a t i e n t s  and inmates employed in s t a t e  i n s t i t u t i o n s ;
( 9 )  p e rs ons  employed in  a p r o f e s s i o n a l  c a p a c i t y  t o  make a 

t empora ry  o r  s p e c i a l  i n q u i r y ,  s tudy  o r  exam ina t i on  as a u t h o r i z e d  by 
the  go ve rn o r ;

( 1 0 )  members o f  b o a r d s ,  c omm iss ions ,  o r  a u t h o r i t i e s ;
( 1 1 )  the  o f f i c e r s  and employees  o f  the f o l l ow in g  b o a rd s ,  

c ommiss ions ,  and a u t h o r i t i e s :
(A) A laska Gas P i p e l i n e  F inanc ing  A u t h o r i t y ;
(B) A laska Permanent Fund C o r p o r a t i o n ;
(C) A laska Energy C en te r ;
(D) A laska I n d u s t r i a l  Development A u t h o r i t y ;
(E) A laska Commercia l  F i s h e r i e s  Ent ry Commission
(F) A laska Commission on Po s t se c onda ry  Educa t i on

- 1 3 -



( 1 2 )  che e x e c u t i v e  s e c r e c a r y  and l e g a l  c ouns e l  c f  the A laska  
M un i c i p a l  Bond Bank A u t h o r i t y ;

( 1 3 )  p h y s i c i a n s  l i c e n s e d  to p r a c t i c e  in  t h i s  s t a t e  and 
employed by the d i v i s i o n  o f  n en t a l  h e a l t h  and deve lopmental  d i s a b i l i ­
t i e s ,  Department o f  H e a l t h  and S o c i a l  S e r v i c e s ;

( 1 4 )  p e t r o l eum  eng inee rs  and p e t r o l eum  g e o l o g i s t s  employed 
in  a p r o f e s s i o n a l  c a p a c i t y  by the Department o f  N a t u r a l  Resources and 
by the O i l  and Gas C on se rv a t i on  Commission,  e x cep t  f o r  those  employed 
in the  d i v i s i o n  o f  g e o l o g i c a l  and g e o ph y s i c a l  s u rveys  in the D epa r t ­
ment o f  N a t u r a l  R e s o u r c e s ;

( 1 5 )  o f f i c e r s ,  a g en t s ,  and employees o f  the A l c o h o l i c  Eever-  
age C on t r o l  Board g ran ted  l im i t e d  peace o f f i c e r  powers by the A l c o ­
h o l i c  Beverage C on t r o l  Board  under AS 0 4 . 0 6 . 1 1 0 ;

( 1 6 )  pe rsons  employed by the d i v i s i o n  o f  marine t r a n s p o r t a ­
t i o n  as mas te rs  and members o f  the crews o f  v e s s e l s  who op e r a t e  the 
s t a t e  f e r r y  system and who are  covered  fcv a c o l l e c t i v e  ba rga in ing
agreement p r ov id ed  in AS 2 3 . 4 0 . 0 4 0 ;

( 1 7 )  o f f i c e r s  and employees o f  the  s t a t e  who r e s i d e  in
f o r e i g n  c o u n t r i e s ;

( 1 8 )  employees o f  the A laska  Sea food  Marke t ing  I n s t i t u t e ;
( 1 9 )  f i r e f i g h t e r s  employed fcv the Department o f  Na tu ra l

Resou r ce s  f o r  a f i r e  emergency;
( 2 0 )  employees o f  the O f f i c e  o f  the Governor and the o f f i c e  

o f  the  l i e u t e n a n t  g o v e rn o r ,  i n c l u d in g  the s t a f f  o f  the g o v e rn o r ’ s
m an s i on ;

( 2 1 )  Employees o f  the C i t i n e n s '  Adv is o ry  Commission or. 
Fede r a l  Areas  in A laska  (AS 4 1 . 3 7 . 0 1 0 ) ;

( 2 2 )  you th  employed by the  Department o f  N a t u r a l  Resources  
under  the You th Employment and S tuden t  I n t e rn  programsj_
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(23 ) i n d e p e n d e n t  c o u n s e l  a n d  t h e  s t a f f  o f  i n d e p e n d e n t  cour .-

s e l  a p p o in t e d  under  AS 3 9 . 5 0 . 3 6 0 ( b ) .
*  S e c .  3 .  Th i s  Act  cakes e f f e c t  i n n e c i a t e l y  in  a c c o r d an ce  w ith  AS 0 1 . -  

1 0 . 0 7 0 ( c ) .



Official Business

( K l z s k z  ^ > iz d z  J ilz a k s k d ir z z

H o u s e  o f  R e p r e s e n t a t i v e s

Pouch V 
Stas* Capitol 

Juneau, Alaska 99811

M E M O R A N D U M

DATE: March 6, 1985

T O : All lawmakers

SUBJECT: Special Prosecutor

FECM: Representative Fritz Pettyjc

Dear Colleague:

I enclose a copy of Chapter 39 of Title 28 of the United States Coce. I 
am preparing a bill which will be substantially similar to this Chapter.

Any carments or suggestions you night have in this regard would be 
appreciated.

F P /d w
e n d



.1 I »l M l  .1 /1  I t  I  — I* 1 (1 M - I ' i lM I K K

n i A I T K K  .1!)— I N D E P E N D E N T  C O U N S E L  1

5r«
591 A pp licab ility  o f provfMiMit o f  »Nii chapter
' g? App lica tion  fm  n|ipoiiilHM'Ol o f n 2 bub pi'll

t lrn t itu in s r l.
591 D e l i n  o f i h r  ( liv ji iin i o f  i l i r  c o w l
'9 4  A lilV itirify am i ilii lic s  o f a ? im lr |H m lrn l

c e io o r l

S'rc
.'95 R rpm iin p  nm l congressional oversight
59f« R rm ovn f o f a 2 I jo lr i^ m frn l c o u o if l. (con i- 

ontSoo «»f o ffice 
'9 7  M rlnfiniisfiip  » iih  D rp a rt llt r ii t  o f  lu s t ie r  
'9 8  Irt in ir ta lin it  o f  i l f r c l  o f  chapter

1 A no the r chapter .19, com pris ing  i fc l i o n t  .'81 to  589 o f  this l l l l r .  l i  i f f  o il!  niitr
2 So in o rig in a l P rob ab ly  1 I100I1I r r .n l " a n "
198J  Amendment. F ob  I 97 -4 (19 , f o r "  in  I f ir  chapter heading ami In l lc rm  592 , 591, 

5 7 ( f ) ( 1 ) (A ) ,  Jan . .1, 198.1, 9 6  S u i .  2019 , f i ih ' th  no,f  596 o f  l l i r  nnnlysls 
li lte d  "independent c ou nse l"  fo r "spec ia l p rn s rn i-

*1 5 9 1 .  A p p l i c a b i l i t y  o f  p i o v l s l n n s  o f  l l i h  c h a p t e r
( n )  T h e  A lt o r n t * y  G e n e r a l  s h a l l  c o n d o r !  n i l  i n v e s t ig a t i o n  p u r n i i n i i l  l o  ( l i e  p r o v i s io n s  

o f  t li i f i  c h a p t e r  w h e n e v e r  t h e  A t t o r n e y  G e n e r a l  r e c e i v e s  i n f o rm a t i o n  s u f f i c i e n t  t o  
c o n s t i t u t e  g r o u n d s  t o  in v e s t ig a te ?  t h a t  a n y  o f  t h e  p e r s o n s  d e s c r ib e d  in  R u b s e c t io n  ( b )  
o f  tin ’ s  s e c t i o n  l i a s  c o m m i t t e d  a  v i o la t i o n  o f  a n y  F e d e r a l  c r im in n l  la w  o t h e r  t l i a n  a  
v i o la t i o n  c o n s t i t u t i o n  a  p o t t y  o f f e n s e .

( b )  H i e  p e r s o n s  r e f e r r e d  t o  In  s u b s e c t i o n  ( a )  n f  l i d s  s e c t i o n  a r e —
( 1 )  t l i e  P r e s i d e n t  a n d  V ic e  P r e s i d e n t ;
( 2 )  a n y  in d i v i d u a l  s e r v i n g  in  n  p o s i t i o n  l i s t e d  in  s e c t i o n  5 1 1 2  o f  t i t le  5 ;
( 3 1  a n y  i n d i v i d u a l  w o r k i n g  in  tin ? E x e c u t i v e  O f f i c e  o f  t l ip  P r e s i d e n t  w h o  is

c o m p e n s a t e d  a t  o r  a b o v e  n  r a t e  e q u i v a le n t  t o  b » v r l I I  o f  t h e  E x e c u t i v e  S c h e d u le  
u n d e r  s e e l io n  5 3 1 3  o f  t i t l e  5 ;

( 4 )  a n y  A s s i s t a n t  A t t o r n e y  G e n e r a l  a n d  a n y  in d i v i d u a l  w o r k i n g  in  t h e  D e p a r t -  * 
m c n t  o f  . l u s t i e r  c o m p e n s a t e d  a t  n  r a t e  a t  o r  a b o v e  lo v e !  I l l  o f  t h e  E x e c u t i v e  
S c h e d u le  u n d e r  s e c t  io n  5 3 1 4  o f  t i l l e  5 ;

( 5 )  I h e  D i r e c t o r  o f  C e n t r a l  I n t e l l i g e n c e ,  t h e  D e p u t y  D i r e c t o r  o r  C e n t r a l  
I n t e l l i g e n c e ,  a n d  t h e  C o m m i s s i o n e r  o f  i n t e r n a l  R e v e n u e ;

( 5 )  a n y  in d i v i d u a l  w h o  h e ld  a n y  o f f i c e  o r  p o s i t i o n  d e s c r i b e d  in  a n y  o f  p a r a ­
g r a p h s  ( I )  t h r o u g h  ( 5 )  o f  l l i i s  s u b s e c t i o n  d u r i n g  th e  p r r i n d  c o n s i s t i n g  o f  t h e  
in c u m b e n c y  o f  I h e  P r e s i d e n t  s u c h  i n d iv id u a l s c r v r s  p lu s  o n e  y e a r  a f t e r  s u c h  
i u c i im b r n r y .  h u t  in  n o  e v e n t  l o n g e r  t h a n  tw o  \ e a r s  a f t e r  t h e  in d iv id u a l le a v e s  
o f f i c e ;

( 7 |  a n y  in d i v i d u a l  d o s c r i b r d  in  p a r a g r a p h  ( 5 )  w h o  c o n t in u e s  t o  h o ld  o f f i c e  f o r  
n o t  m o r e  I l i a n  DO d a y s  I n t o  t h e  t e r m  o f  t h e  n e x t  P r e s id e n t  d u r i n g  t h e  p e r i o d  a u r l i  
i n d i v i d u a l  s e r v e s  p lu s  o n e  y e a r  a f t e r  s u r h  in d i v i d u a l  le a v e s  o f f i c e ;

( 8 )  t h e  c h a i rm a n  a n d  t r e a s u r e r  o f  t h e  p r i n c i p a l  n a t i o n a l  c a m p a ig n  c o m m i t t e e  
s e e k i n g  t h e  e le c t i o n  o r  r e r l e c t i o n  o f  t h e  P r e s i d e n t ,  a n d  n n y  o f f i c e r  o f  t h e  
c a m p a ig n  e x e r c i s i n g  a u t h o r i t y  a t  t h e  n a t i o n a l  l e v e l ,  s u c h  a s  t h e  c a m p a ig n  
m a n n g e r  o r  d i r e c t o r ,  d u r i n g  t h e  in c u m b e n c y  n f  t h e  P r e s i d e n t .

( c l  W h e n e v e r  t h e  A t t o r n e y  G e n e r a l  r e c e i v e s  i n f o rm a t i o n  s u f f i c i e n t  t o  c o n s t i t u t e  
g r o u n d s  t o  in v e s t ig a t e  ( h a t  a n y  p e r s o n  n o t  d e s c r i b e d  in  s u b s e c t i o n  ( h )  o f  t h i s  s e c t io h  
h a s  c o m m i t t e d  n v i o la t i o n  o f  a n y  F e d e r a l  c r im in a l  la w  o t h e r  t h a n  a  v io la t i o n  
c o n s t i t u t in g  a  p e t t y  o f f e n s e ,  t h e  A t t o r n e y  G e n e r a l  m a y  c o n d u c t  a n  in v e s t ig a t i o n  a n d  
a p p ly  f o r  a n  in d e p e n d e n t  c o u n s e l  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h i s  c h a p t e r  I f  t h e  
A t t o r n e y  G e n e r a l  d e t e r m i n e s  t h a t  i n v e s t ig a t i o n  o f  s u r h  p e r s o n  |»y t h e  A t t o r n e y  
G e n e r a l  o r  o t h e r  o f f i c e r  o f  t h e  D e p a r t m e n t  o f  J u s t i c e  in a v  r e s u l t  in  a  p e r s o n a l ,  
f i n a n c i a l ,  n r  p u l i l i r a !  c o n f l i c t  o f  i n t e r e s t
M d iM  P i i I i  I ,  0 5 .5 * 1 .  T it le  V I .  6 l i f l l f n ) .  ( M  J li PITS. !»;* S l:«t IVC7. :tm l n iiirii< le i| h » b | .  
ot i i i*i , »>* ;i, tt:i), J a n  a. h im a . o n  s o u  •.'u .tji. ; a i o n

198.1 Amendment. S iihw i f:«l F ill*  f . 07  dUO S n b i .r  ( l iH 1) |« l  Pub t *»7 4 in , f  1. t id u lj .
5 1(h ) ( 1). M lb i li lu li i l "iiifeM ii.U im t miUJi iVnf In  I tali «t M'frtt ih i In  am  im tn iUn .il u m lin p  in tlie
constitu te rom m ls  in  in trs fip .ifc ' fi«r " sp it i f i*  I's iiM lm *  O ll i i e  " I  l ln  I V m iIm iI. ;m iw isi;n ii
in fn rn t.i lin n " a th r  ' ’ fin* A t ln im i   I re  A0<9m i l i n i i | > l  im b i i i lm l n n iL in p  in llic
i l l ' * ' "  In  in *  f l i |« n f ( t n n f  lln  t h i i . i e i  ,n n lt l> e n h  D*

D hit'/
n r i o r  *»f CV iiInd  l i n r l l i fm r c  nm l the (.‘mmols 
sinner o f  In te rn a ) Revenue, nny «‘f  I l i r  winter who 
l i r l i l  o ffice  d o lin g  l l i r  (n ru ndK iiry  n f  ib r  |*m ii lrn l 
they i f f i c i l  p lu s one year l l i r ie a f t r i  but i l l n o  
event I w o. no lm tiv lilu .il ««rb n\ Ib r  latter H ill in 
i l f l l r r  no! m in e  lim n 9 0  afnys In to  Ib r  term  n f the 
liea l r i f i i i l r n !  cturlng l l ic  ilidh  idnn l'i service plus 
amr year aiiec lie I r a v e  n fi le r , and Ib r  chairm an , 
trensiire r. nnd any nfTicrr e ie rcising  au th n illy  at 
Ib r  national leve l n f  the campaign fo r the rrr lcc* 
(Io n  o f l l ic  P resident du ring  h it inrnm bency , fo r 
reference lo  nny Ind ividua l w orking in llic  foectr* 
live  O ffice  n f th e  President unit compensated • (  n 
ra le  not I rs i  I lia n  the annua l ra le  c f  bwlic pay 
p io v ii lc d  fo r  leve l IV  o f  Ihe  l i i r r i i l i v e  Schedide 
under t rc lin n  5 J I3  n f T i l le  5, any Individual 
w ork ing  In the D e p i r lm rn l <>( lo i l ic e  nnd com- 
pem a led  af a ra le  not le u  than the annm t vale o f  
basic pay p rov ided  fo r  leve l I I I  o f  ihe F .xeru llve 
Schedu le under s c r lln n  5314 o f  T ille  3, any A u l i l -  
ant A tln rn e y  G en e ra l, the D irec to r o f  C en tra l 
In te lligence , Ih e  D epu ty  D ire c to r o f  C en tra l Intel* 
ligence, and the C om m iii ln n r r  n f ln lr r n . i l R eve­
nue. any ind iv idua l w ho he ld  any n ftic r n r pod- 
th in  d ew r llt fd  In  any o f  p a iag rap h i ( I )  through 
( 4 )  o f  this aubiecUnn during  the h»curnl>ency oi* 
the P resident o r  d u ring  the period  the tart preced­
ing F redden t h e ld  on ice, i f  such preceding P red- 
den i w ai o f  Ihe  came p o litica l p a r ly  as ihe  incum ­
bent P redd en t, and  any o lf l r e r  n f Ihe p rincipal 
n ationa l cam paign c om m llle e  arek liif. the election 
o r  re f le c tion  o f  the P rrdd en t.

S i iW c  (c ) . P ub  I . .  9 7 -4 0 9 , 4 4 (g )(2 ) . added 
aubsec. (c ).

F ffc c t l» e  f ]a te . Section t  ̂  o f  Pub  I . .  95  521 
p rov ided  that: "F aeep t as p rov ided  In  this iec- 
(Inn , the amendments made by this title (enacting 
lid s  chapter and  sections 49 , 528 , and 529 n f this 
l i l l f )  sh a ll take  efTect on  ihe d a le  o f  the enactment 
o f  this A rt  (D e l 2f \  I978J . I h e  p rovis ions o f  
c lin p fr r  .19 o f t it le  78 o f  the (h i i l r d  S lates C ra le, as

udd fd hy i n  linn  M il o r this A i l .  sha ll nn | apply 
lo  s p r t i li i  in fn im illion  r rn h t - r t  by itir A ltn rile y  
(h i i c i . i l  pm  mi.m l to  s rt lm it ' ( I t  o f  su rh  fill*- 28, II 
(be A lb u n e y  f **-••*m l den im ines rb.it .

" ( I I  M li ll 'p i * ll i r  in fn rinn lim i Is d i i - r l l y  re- 
luted In  a p in in  i l l  b ill p rin ting al l l i r  lim e such 
s p n i f i r  iiifo riiia lim i is re< riv ed  by tlie A lto rn ry  
G enera l;

" (2 )  su rh  i | i o  U ir In rm m atlm i is re la ted  fo  a 
matter which has been presented lo  a grand 
ju ry  and Is received by the A tln in ey  G ene ra l 
w ithin n o r  hum tird  and e ig ldy  days o f  the date 
o f  the n tac lm en f o f this Act (n e t . 26, |9 7 8 | ; o r

" (.1 |  sin h specific In fm m a llo n  is rela ted to an 
inv riiign tinn  that Is pending at the tim e such 
specific In fo rm ation  is received hy th r  A ttorney 
G enera l, and sn r li specific In fo rm ation  is »e 
ceived hy the A ttorney (Jen e ra l w ith in  ninety 
days o f  ihe da le  o f Ihe rnnc ln ien t o f  t ills  A rt  
(G e l 76, 1918 ),M
( ‘n n llngen ry  fu n d  fo r Indepemtent f ’mmsels. 

Seel ion 6 0 1 (c ) o f  Ih ib .l. 95  -521, as amended 
P u h . l . 9 7 -4U 9 , $ 7 (c )(7 ). Jan 3. 1981. 9 6  S lat 
70.19, p rovided  that! " th e re  a re  an fh o t ire d  to  be 
npp rop iin led  fo r ra th  fiscal year such sums as 
may t*c necrssnry. |«s be fir fd  l*y Ihe D epartm ent 
o f  Jus llce as a contingent fund fo r  the use o r  any 
independent counsels np|M»inted under chapter 39 
(re la ting  lo  spccinl prosecutor (Independent ron n - 
s e l ) )  o f  l i l l r  28 tif the Un ited  S lates Code |ih is  
chapter} III Ihe carry ing  m il o f  fu n r lin n s  under 
such chapter "

l^ g ls t a t l f r  l l ls t n r y .  F o r legislative h is to ry  and 
pu ip tH f o f  Pub  t .  9 5 - ' 2 l ,  tec 1978 U S .  Code 
Cong, and A dm  News, p  4 216  See, ahn , Pub .L . 
Q 7-409 . 1987  U S  C ode  Cong and  A dm  News, 
p  3537
I Ib ra ry  R r f r r r n r r i

A llO fiieV  t ie n e r .l l *^6
C I S  A lti» riiry  G ru c r .d  44 2 fo  I '

5  5 9 2 .  A p p l l r o t l o n  f o r  n p p o l i i t m r u l  o f  n  1 i i t d r p r n d r i i t  c o t i n a r l
( n ) ( l )  U p o n  r e c e i v i n g  i i t f o r n iR l t o n  l l i n t  t h e  A t t o r n e y  G e n r r n l  r le lo rm tn e R  Is  s u f f i ­

c ie n t  t o  c o u s t i t u t o  g r o u n d s  t o  i o v r f l t i g n t e  t h a t  n n y  p e r s o n  c o v e r e d  b y  t h e  A c t  h n s  
e n g n g o d  In  c o n d u c t  d e s c r ib e d  In  R u b f lc c t io n  ( 3)  o r  ( r )  o f  s e c t i o n  5 9 1  o f  l l i l a  t i t l e .  H ie  
A t t o r n e y  G e n e r a l  r I i r I I  c o n d u c t ,  f o r  a  p e r i o d  n o t  t o  e x c e e d  n in e t y  d a y s ,  s u c h  
p r e l im i n a r y  i n v e s t ig a t i o n  o f  t h e  m a t t e r  n R . Ih e  A t t o r n e y  G e n e r a l  d e e m s  a p p r o p r i a t e .  
I n  d e t e r m i n i n g  w h e t h e r  g r o u n d s  l o  I n v e s t ig a t e  e x i s t ,  t h e  A t t o r n e y  G e n e r a l  s h a l l  
c o n s i d e r—

( A I  t h e  d e g r e e  o f  s p e c i f i c i t y  o f  t h e  i n f o rm a t i o n  r e c e i v e d ,  a m i 
I I I )  t h e  c r e d i b i l i t y  o f  t h e  s o u r c e  o f  t h e  i n f o rm a t i o n .

( 2 )  I 11 c o n d u c t in g  p r e l im i n a r y  in v e s t ig a t i o n s  p u r s u a n t  t o  t h i s  s e c t i o n ,  t h e  A t t o r n e y  
G e n e r a l  s h a l l  h a v e  n o  a u t h o r i t y  l o  c o n v e n e  g r a n d  j u r i e s ,  p le a  b a r g a i n ,  g r a n t  
im m u n i t y ,  o r  i s s u e  R iib p e n n s .

( h ) ( 1 )  I f  t h e  A t t o r n e y  G e n e r a l ,  u p o n  c o m p le t i o n  n f  I h e  p i e l i i n i n a r y  i n v e s t ig a t i o n ,  
f i n d s  t h a t  t h e r e  a r e  n o  r e a s o n a b le  g r o u n d s  t o  b e l i e v e  t h a t  f u r t h e r  i n v e s t ig a t i o n  o r  
p r o s e c u t i o n  Is  w a r r a n t e d ,  t h e  A t t o r n e y  G e n e r a l  s h a l l  s«» n o t i f y  ( h e  d iv i s i o n  o f  t h e  
c o u r t  s |H ? c i f ie d  in  s e c t i o n  5 9 1 ( a )  o f  t h i s  t i t l e ,  a n d  H ie  d iv i s i o n  n f  I h e  n u n  I  s h a l l  h a v e  
n o  p m v e r  l o  a p p o in t  a  1 in d e p e n d e n t  c o u n s e l .

( 2 )  S n e l l  n o t i f i c a t i o n  s h a l l  l i e  b y  m e m o r a n d u m  c o n t a i n i n g  a  s u m m a r y  o f  t h e  
i n f o r m a l i o a  r e c e i v e d  a n d  a  s u m m a r y  o f  I h e  r e s u l t s  o f  a n y  p i e l i i n i n a r y  I n v e s t ig a t i o n .

( 1 )  S u c h  m e m o r a n d u m  s h a l l  n o t  l i e  r e v e a le d  t o  a n y  i n d i v i d u a l  o u t s id e  t h e  d iv i s i o n  
o f  t h e  c o u r t  n r  t h e  D e p a r tm e n t  n f  J u s t i c e  w it h o u t  l e a v e  o f  f lu *  d iv i s io n  of  t h e  r o u r t .



C v M l*  I f  I I h * A t t o r n e y  G r im m l .  t ip rm  n m i p le l i o f i  o f  t h e  f i r e l im i im r y  I n v e s t ig a t i o n ,  
f in d s  r e a s o n a b le  g r o u n d s  t o  b e l i e v e  H in t  f u r l  h e r  i n v c n t lg n l i n n  o r  p r o s e c u t i o n  Is  
u n r r n n l e d ,  o r  i f  n in e t y  d a y s  e la p s e  f r o m  t h e  r e c e ip t  o f  th e  i n f o rm a t i o n  w i t h o u t  n 
d e t e rm in a t i o n  h y  t l i e  A t t o r n e y  G e n e r a l  t h a t  t h e r e  a r c  n o  r e a s o n a b le  g r o u n d s  t o  
b e l i e v e  thx it f u r t h e r  i n v e s t ig a t i o n  o r  p r o s e c u t i o n  is  w a r r a n t e d ,  t h e n  t h e  A t t o r n e y  
G e n e r a l  s h a l l  a p p ly  t o  t h e  d e  i s io n  o f  t h e  c o u r t  f o r  t h e  a p p o in tm e n t  o f  n ' in d e p e n ­
d e n t  c o u n s e l .  I n  d e t e rm in i n g  w h e t h e r  r e a s o n a b le  g r o u n d s  e x is t ,  t o  w a r r a n t  f u r t h e r  
i n v e s t ig a t i o n  o r  p r o s e c u t i o n ,  t h e  A t t o r n e y  G e n e r a l  s h a l l  c o m p ly  w it h  t h e  w r i t t e n  o r  
o t h e r  e s t a b l i s h e d  p o l i c i e s  o f  Ih e  D e p a r t m e n t  o f  J u s t i c e  w ith  r e s p e c t  t o  t h e  e n fo r c e *  
i i i v n t  o f  c r im i n a l  la w s .

1 2 )  ! f - ~
( A )  a f t e r  t h e  f i l i n g  o f  n m e m o r a n d u m  u n d e r  s u b s c r t i n n  ( b )  o f  t h i s  s e c t i o n ,  th e  

A t t o r n e y  G e n e r a l  r e c e i v e s  a d d i t i o n a l  I n f o rm a t i o n  s u f f i c i e n t  t o  c o n s t i t u t e  
g r o u n d s  t o  i n v e s t ig a t e  a b o u t  t h e  m a t t e r  t o  w h ic h  s u c h  m e m o r a n d u m  r e ln le d ,  
a n d

( I D  I h e  A t t o r n e y  G e n e r a l  d e t e rm in e s ,  a f t e r  s u c h  a d d i t i o n a l  i n v e s t ig a t i o n  a s  
t h e  A t t o r n e y  G e n e r a l  d e e m s  a p p r o p r i a t e ,  t h a t  r e a s o n a b le  g r o u n d s  e x i s t  l o  
w a r r a n t  f u r t h e r  i n v e s t ig a t i o n  o r  p r o s e c u t i o n ,  

t h e n  t h e  A t t o r n e y  G e n e r a l  s h a l l ,  n o t  I n t e r  t h a n  n in e t y  d a y s  a f t e r  r e c e i v i n g  s u c h  
a d d i t i o n a l  i n f o r m a t i o n ,  n p p ly  t o  t h e  d iv i s i o n  oT  t h e  c o u r t  f o r  t h e  n p p o in t r n e n t  o f  n 1 
in d e p e n d e n t  c o u n s e l .

( d ) ( 1 )  A n y  a p p l i c a t i o n  u n d e r  t h i s  c h a p t e r  s h a l l  c o n t a in  s u f f i c i e n t  i n f o rm a t i o n  t o  
a s s i s t  t h e  d iv i s i o n  o f  t h e  c o u r t  l o  s e le c t  a  1 In d e p e n d e n t  c o u n s e l  n n d  t o  d e f i n e  t h a t  
i n d e p e n d e n t  c o u n s e l ' s  p r o s e c u t o r i a l  ju r i s d i c t i o n .

( 2 )  N o  n p p l i r n l i o n  o r  a n y  o t h e r  d o c u m e n t s ,  m a t e r i a l s ,  o r  m e m o r a n d u m s  s u p p l i e d  
t o  t h e  d iv i s i o n  n f  t h e  c o u r t  u n d e r  t h is  c h a p t e r  s h a l l  l i e  r e v e a le d  l o  n n y  in d iv id u a l 
o u t s i d e  t h e  d iv i s i o n  o f  t h e  c o u r t  o r  t h e  D e p a r t m e n t  o f  J u s t l r e  w i t h o u t  l e a v e  o f  t h e  
d iv i s i o n  n f  I h e  c o u r t .

( r )  T h e  A t t o r n e y  G e n e r a l  m a y  n s k  n 1 in d e p e n d e n t  c o u n s e l  t o  a c c e p t  r e f e r r n l  o f  n 
m a t t e r  t h a t  r e l a t e s  t n  a  m a t t e r  w i t ld n  t h a t  i n d e p e n d e n t  c o u n s e l ' s  p r o s e c u t o r i a l  
j u r i s d i c t i o n .

( f )  T h e  A t t o r n e y  G e n e r a l ' s  d e t e rm in a t i o n  u n d e r  s u b s e c t i o n  ( c )  o f  t h i s  n c r t l o n  t o  
a p p ly  t o  t h e  d iv i s i o n  o f  t h e  c o u r t  f o r  t h e  a p p o in tm e n t  o f  a  * In d e p e n d e n t  c o u n s e l  n h h l l  
n o t  l i e  r e v i e w n h le  in  n n y  c o u r t
(A d d ed  P u b . I , .  9 5 - 5 2 1 ,  T i l le  V I .  4 (i01(n ), O ct. 7 5 , W 78 . 9 2  5 ta t IflfiR . and  am end ed  P ii |» .L  
9 7 -4 (1 9 , 54  2 ( a ) ( 1 ) ,  4 (h ) (e ) . J a n . H, M R1. 9G S la t .  20.19-211 I t . )

I S o  in m ig in a l P robab ly  shou ld  » n d  " in " .
198.1 Amendment. S u tu re  ( • ) .  r u b  I. 9 1  409 ,

9 4 (b ), substituted d ir rc t ln n , ftrstgnx frd  g i r  ( I ) ,  
ihn l iip en  receiving in fo rm a tion  that (he A ttorney 
G ene ra l determ ine* I* n i f l l r le n l to  constitute 
g round* lo  Investigate that any person covered by 
Ihe A ct l»ai engaged in conduct d e v rib ed  In 
subsection ( a )  o r  (c )  o f  «eclinn 5 9 | o f  th*a t ille , Ike 
A tlo rn e y  G enera ! sh a ll conduc t, fo r  a period  not 
to  c u r e d  ninety day*. *«ch p re lim ina ry  Investiga- 
tion n f  the m i l le r  a t  the A tto rn ey  G enera l deem i 
app rop ria te , m id that in determ ining whether 
g round* to  h iv rtt ig a le  exist, I h r  A tto rney  G enera l 
sh a ll consider Ihe  rtrgree o f  ipec ific ily  o f  the 
in fo rm a tion  received anil Ihe  c red ib ility  o f  the 
* o u r t f  o f  the in fo rm a tion  fo r  p rovis ion  that the 
A lto rn ry  G en e ra l, upon receiving ipec iflc  in fo r- 
m it io n  that any o f  the persons described in tec* 
lio n  3 9 1 (b ) o f  th l*  t it le  bad engaged In conduct 
described In  section ' 9 | ( a )  o f  tbte t it lr , * a *  lo  
c om lu r i, fo r  a p e riod  not l o  esreed  ninety day*,
*u rh  p ie lim inn ry  ltiv r* lig a t(n n  o f  the matter •*  the 
A lto rn ry  (Jen c r.il deemed app rop ria te , and fir fried 
par ( 7 )

SuKwc ( h K I )  Tub  I . 9 7 -4 0 9 , f  ? (a ) ( IH A ) ,  
substituted " Independen t crMinvel" fo r "spec ia l 
p row i u li i r "

Tub I .  9 7 -4 (t9 , 9 ^ fc ), substituted "th a t there 
a re  no rea*onah lr g round* rn believe that fu rthe r 
Investigation o r  p rosecution  I* w arran ted " fo r 
"th a t Ihe m atter i* *n un*uh*lan tla ted that n o  
fu rth e r Investigation n r p ro*ee tilion  I* warranted*'.

Subtec. ( c K I )  r t ib .L  97-407,  « 2 (a X IX A ). 
substituted "independent c ou nse l"  fo r  "spec ia l 
prosecutor"

Pub L 9 7 -4 0 9 , |  4 (d ) (1 ) , substituted " fin d s  
reasonab le g round* In  believe that fu rth e r investi­
gation n r p rosecution I* w arran ted " fo r  " fin d *  the 
m atter w arran t* fu r lh r r  Investigation o r  p rosecu ­
t io n "  a fte r ‘ ‘p re lim ina ry  ln ve * llg a lln n t" .

P u b , I .  97  4 0 9 . 9 4 (d ) (7 ) , substituted " th a t 
there are n o  reasonab le g round* to  h e lle v r that 
fu rth e r inves llg atlon  o r  p rosecution Is warranted'* 
foe "th a t the matter I* so unsubstantiated a* not lo  
w arrant fu rthe r Investigation nr p rosecution "

Pub 1. 9 7 -4 0 9 , 4 4 (d ) (3 ) .  added p rov is ion  that 
in determ in ing whether reasonab le g round* exist 
to  w anan t fu rth e r Investigation, the A ttorney 
G enera l sh a ll com p ly  w ith w ritten o r o ther estab ­
lished policies o f (he D epartm ent o f  lu t lie e  w ith 
respect tn Ih e  en fon  eroent o f  c rim in a l la»«

S llbsfC , f r ) ( 7 )  I 't lb .l. 9 7  4117. 9 7(. i ) ( ! ) {A ) ,  
substituted "Independent c nun tH " fot "spec ia l 
p ro secu to r" In ih r  p rovis ions fd k w lh g  subpar
(H)

Subsec. (c ) ( 7 ) (A )  Tub I .. 9 7 -4 0 9 . 9 4 (e ) (1 ) .
substituted " In fo rm a tio n  su ffic lrn l to  constitute 
g rounds In  Investigate" fo r "spec ific  In fo rm a t lu n "  
a fte r ’ ’ leceives add itiona l" .

Stltnec (c X 2 ) f l ) ) .  r u b . l . .  97  40*1, 5 4 (e ) (2 ) .
substituted "reasonab le  g rounds exist lo  w a rra n t"  
fo r “ such In fo rm ation  w arran ts" after " a p p ro p r i­
ate, th a t" .

Subsets. ( d K I ) ,  (e ). r u b . l .  9 7 -4 0 9 ,
9 7 (a ) (1 ) (A ) . su l’ S lltu led  " in d c jc n d en l counse l"
fo r "specia l p roseeu tn t" wherever appearing 

r u b . l ,  97-409. f  7 (a X lX » ) .  s u b s t llu lrd  " In d e  ­
pendent counse l's " fo r  "spec ia l p ro secu to r's" 
wherever appearing.

Subsec. (f)-  Tub l  9 7 -4 0 9 , $ 7 (a ) (1 ) (A ) ,  sub 
s litu le tl "Independent counse l" fo r  "spec ia l p ro se ­
c u to r" .

R e fe rence* In  T e a l. The A ct. re fe rred  lo  In 
suhscc. ( a ) ( 1) . p robab lv  means the T ild es In 
G overnm ent Act o f  1978 which enacted this chap ­
ter. F o r com plete c lassification  o f  that Act to  the 
Code, sec Short T it le  n o le  under section 701 o f  
T it le  2 . The Congress and Tab le* vo lum e 

F .f f rc lls e  D ate . Section efTectlve O ct. 76 , 1978, 
except fo r  specific In fo rm ation  received by the 
A tto rn ey  f  Jen na ) pursuant to  section 391 n f lid s  
title based on determ ination* made by tt»r A t lo r ­
ney G en e ra l respecting such In fo rm a tion , *ce sec­
tion  604  o f  Pub  I . .  9 5 -3 2 1 , set out as a note tinder 
section 5 9 | o f  this title

le g is la tiv e  H is to ry , F o r  legislative h is to ry  and 
purpose o f  Pitts. L . 9 3 -3 2 1 , see 1978 U S  C ode 
C ong , and  A dm . News, p. 4 216  See. a lso , P ub  I . .  
9 7 -4 0 7 , |9 8 2  17.S . C ode C ong  and A dm  News, 
p. 3337 .
l i b r a r y  R eference*

A tto rn ey  G en e ra l •=■6.
D is tric t and Prosecuting A ttorneys * ? M ( | )

( I S  A tlo rn e y  G ene ra l 55 7 to  13.
<! I S D is tric t and I'im rcu tin g  A ttorneys 9 78

N otes n f D r r ls ln m
Ju risd ic tion  2 
P re lim in a ry  In rrs i lg a t ln n s  3  
S tand ing V

V. S tand ing
, Person supp ly ing  A tto rn ey  G enera l w ith specif- 

I c ju fp r v t a l lm i o f  suspected c rim in a l conduct by 
h jfh j fe d e ra l o ffic ia l covered by this chapter has 
standing lo  invoke procedures m andated by this 
chapter upon A tto rney  G en e ra l’s re fu sa l lo  Inves­
tigate N athan  v. A ttorney  G en e ra l o f  f ln i le d  

‘ States. I )  C l )  C  1981 , 557 F .Snpp . 1186
2. Ju risd ic tion

D istric t c ou rt has ju risd ic tion  lo  en force p roce ­
dure* m m ida tfd  by th is chapter upon A ttorney's 
G enera l's  re fu sa l lo  Investigate specific In fo rm a ­
tion  n f  suspected c rim in a l conduct by high federa l 
o ffic ia l*  covered  by I h l j  chapter, notw ithstanding 
p rovis ions p rec lud ing  Judicial review  once A tto r ­
ney G enera l applies fo r  appointm ent o f  special 
pm» c iitn r. N athan  sr. A ttorney G en e ra l o f  U n it ­
ed S.rites. D C  D C .  198.1, 537 F S u p p  1186
3 . P re lim in a ry  Investigation

P la in tiff*  fu rn ished sufficient "specific  In fo rm a ­
t io n "  w ithin meaning o f  this chapter lo  trigger 
p re lim ina ry  Investigation In in  conduct n f any per 
son covered  by th is chapter named in In fo rm ation  
subm itted by p la in tiffs  re la ting to  v io lations n f 
section I 9g | ef seq. o f  T it le  42 arising out o f  
d is rup tion  o f  parade , but p la intiff* were not enti­
tled  to  appoin tm ent o f  special p rosecutor, ih seot 
show ing Ihn l A tto rn ey  O en rra l acted in bad faith  
when deciding not l o  make p re lim ina ry  Investiga­
tion  N athan  v. A tto rn ey  G ene ra l o f  U S . .  D C  
D C .  1981 . 561 F S u p p  815

(I r,0.1. D u t i e s  nr ( l i e  d i v i s i o n  nf I h e  r n i i r t
( n )  T l i e  d iv i s i o n  n f  t h e  c o u r t  t o  w l i l r l i  t h i s  c h a p t e r  r e f e r s  Is  I h e  d iv i s i o n  c s ln h l i s h e d  

u n d e r  n e c l in n  4 9  n f  t h i s  t i t le .
( I i )  U p o n  r e c e i p t  o f  a n  a p p l ic a t i o n  u n d e r  s e c t i o n  f i 9 2 (c )  n f  t h i s  t i l l e ,  t h e  d iv i s i o n  n f  

t h e  c o u r t  s h n l l  a p p o in t  n n  n p p r o p r i n le  I n d e p e n d e n t  c o u n s e l  n n d  s h n l l  d e f i n e  I h n t  
i n d e p e n d e n t  c o u n s e l ’ s  p r o s e c u t o r i a l  ju r i s d i c t i o n .  A  * I n d e p e n d e n t  c o u n s e l ' s  I d e n t i t y  
n n d  p r o s e c u l o r l n l  J u r i s d ic t io n  s h n l l  h e  m n d e  p u l i l i e  u p o n  r e q u e s t  o f  t h e  A t t o r n e y  
(S e n e r n l o r  u p o n  n d c t c r i n i n n l i n n  o f  t h e  d iv i s i o n  o f  t h e  c o u r t  l lm t  d i s c lo s u r e  o f  I h e  
id e n t i t y  n n d  p r o s c c u l o r l n l  J u r i s d ic t io n  o f  b i ic I i  I n d e p e n d e n t  c o u n s e l  w o u ld  bn  In  I h e  
b e s t  i n t e r e s t s  o f  j u s t i c e .  I n  s n y  e v e n t  t h e  id e n t i t y  n n d  p r o s e e u l o r l n l  j u r i s d i c t i o n  o f  
s u c h  p r o s e c u t o r  * s h a l l  b e  m n d e  p u b l i c  w li c n  R n y  in d ic tm e n t  in r e t u r n e d  o r  n n y  
c r im i n a l  I n f o rm n t i o n  Is  f i le d .

( c )  T l i e  d iv i s i o n  o f  t h e  c o u r t ,  u p o n  r e q u e s t  n f  I h e  A t t o r n e y  G n n e r n l  w l i i r h  m n y  b e  
In c o r im r n lo d  In  n n  n p p l i r n l i o n  u n d e r  t h i s  c h a p t e r ,  m n y  c x p n n d  t h e  p r o s e c u t o r i a l  
J u r i s d ic t io n  o f  n n  e x i s t i n g  I n d e p e n d e n t  c o u n s e l ,  n n d  s u c h  e x p a n s io n  m n y  h e  in  l i e u  o f  
t h e  n p p o in lm e i i t  n f  n i l  n d d i t h m n l I n d e p e n d e n t  c o u n s e l .

( d )  T h e  d iv i s i o n  o f  t h e  c o u r t  m a y  n o t  n p |a » in l n x  n 1 in d e p e n d e n t  r o m i x r l  n n y  
p e r s o n  w lm  h o ld s  o r  r e c e n t l y  h e ld  n n y  o f f i r e  n f  p r o f i t  n r  I r n s l  u n d e r  t h e  U n i t e d  
S l a t e s .

( e l  I f  a  v n c n n c y  In  o f f i c e  n r i s e s  h y  r e a s o n  o f  t h e  r e s i g n a t i o n  o r  d e a th  o f  n *  
in d e p e n d e n t  r n n n s o l ,  t h e  d iv i s i o n  n f  t h e  r n n r l  m n v  a p p o in t  n  1 In d e p e n d e n t  c o u n s e l  t o



I
c o m p le t e  l l i r  w o r k  o f  l l i r  i n d e p e n d e n t  r o o n s o l  w lin s e  r e s ig n a t i o n  n r  d e a l l i  c o n n e d  l l i r  
v a r n n r y .  I f  n v n r n n r y  in  o f f i c e  n r i s r s  t iy  m a s o n  o f  l l i r  m i n o v i d  o f  n • i n d r | i r n d r n l  
n m n r . r f ,  l l i r  d iv i s i o n  n f  l l i r  c o u r t  m n y  n p p e ln l  n n  n c lh ig  i i i d r p r i n l r i i l  r o u n s r l  t o  s c r v r  
u n t i l  n n y  ju d i r i t i l  r e v i e w  o f  s u c l i  r c m n v n l  Is  c o i o | i |n |e d .  U p o n  H ie  n n o p le t l o o  o f  s u e l i  
jm l i c i n l  r e v i e w ,  ( l i e  d i v i s i o n  o f  l l i c  c o n r l  s l i n l l  I r . k e  n p p r o p r in t e  n p l lo n .

( f l  U p o n  a  s h o w in g  o f  g o o d  c a u s e  h y  t h e  A l t o r n r y  ( J c i i c r n l ,  I h e  d iv i s i o n  o f  l l i c  
c o u r t  m n y  g r a n t  a  s i n g le  e x t e n s io n  o f  t h e  p r e l im i n a r y  i n v e s t ig a t i o n '  c o n d u c te d  
p u r s u a n t  t o  s e c t i o n  f i 9 2 (n )  o f  t h i s  t i t l e  f o r  a  p e r i o d  n o t  tn  e x c e e d  s i x t y  d a y s .

t K ) U p o n  r e q u e s t  b y  t l i e  s u b je c t  o f  n n  I n v e s t ig a t i o n  c o n d u c te d  h y  n n  In d e p e n d e n t  
c o u n s e l  p u r s u a n t  l o  t h i s  c h a p t e r ,  t h e  d iv i s i o n  o f  t h e  c o u r t  m n y ,  in  i t s  d i s c r e t i o n ,  
a w a r d  r e im b u r s e m e n t  f o r  n i l  o r  p a r t  n f  t h e  a t t o r n e y ’ r  f e e s  I n c u r r e d  h y  N tlc li s u b je c t  
d u r i n g  s u r h  i n v e s t ig a t i o n  I f —

( I I  n o  in d i c tm e n t  is  b r o u g h t  a g a in s t  s u c h  s u b je c t ;  a n d  
( 2 )  t h e  n l l n r n r y ' s  f e e s  w o u ld  n o t  h a v e  b e e n  I n c u r r e d  h u t  f o r  H ie  r e q u i r e m e n t s  

o f  t h i s  c h a p t e r .
(A d d ed  r n h . ! . .  ! )r» -r ,2 l, T it le  V I .  5 r .n i(R ), O c l. 2 f., M 7H , 0 2  S la t  IS fio , a n d  am end ed  1’ id i . l ,
07- 100, «  2 ( a ) ( 1 ) ,  fi, .Inn  .1, KIRI, 0 0  S la t  2 0 0 0 , 21141.1

1 S o  in o ilx in a t
2 S o  In nrifd ita l fiiibU tttt liun  o f  "rn iinw T* fo r " p rm r f l l ln r "  u m  on l tn .n lr Ity I ' l lb  I, 9 7  1 l|9
I9X 3 A iu rn ltn rn l.  S u tu re  (b )  Fub .L . t l l l r  K u r d  n a  i l r l r iu l lu a l l i . in  made by l l i r  A lim -

9 7 -1 0 9 , 9 7 f , ) ( I K A ) . i ib . l i lu t n t  " In ilrp rn itc n l n r j  U rn r in l fcspertln jx su r li I' lf in in a lb 'n . are arc-
COUIiarl" 7m " t p r r i a l  p in a r n l le f "  a y ltn rv fr  tip. la in  (KM o f  Tub  I , .  9 5 - 5 7 1 . . r l  m il a .  a n c t r  t il-d rt
p ra i ln x . a rr |in n  J 9 f  n f lli la  l i l l r

P ub  I . .  97- 1 'JO. f  7 (•  h  IH I ) ). a u U ll lu le d  "h id e  t ^ y lt U l la r  l l l a l i u y .  T o r I rp ia la llte  li it im y  ••ml 
pendent t n u n .e lV  fu r " a p r r ia l p io a rru ln rV "  nurpoae nf :'«b t .  ° s  571. r r r  I97X  t l.S  Club-
• •h r r rv e f appea ling  Cnny and A dm  N eva , p 1 216  cr r ,  a lan. P . l l i . l ,

Subarra. (c )  <e> Pub I .  9 7 -1 0 9 . 9 2 (a ) (1 ) (A ) , 97 '1,!9. 191,1 11 S r . u l r  I  o n *  nm l A dm  N r« a .
au tia iiln lrd  " independen t r o u n a r l"  fo r  "apei-ial P
p in a r ru ln t "  w h r r e . r r  appearing | . l h , a „  R e fe r r - i r e .

S iib arrs  ( 0 .  (g ). P ub  I . 9 7  109 , 9 3. ad ilrd  [ l i o n e t  m i l  T m .e r ll* ii |g  A lln rn ry a  S r > lf | )
a "ba re  a ( 0  and fp )  T r i le ia l C om la  <9-1011

K f f r c l l  ♦ D a le . S td in n  r fT r r liv e  O c l. 20 , I97X , C J .S  D ia lr i t l  an il P rn ac riiliu x  A l lm n r ja  ( 9  7
e a rep l fo r  a p r r i lic  in fn rm a llim  received b y  l l i r  In  IJ .
A lln rn ry  f ie n e ia l p iirao an l In  a rr lin n  5 9 | n f  liiia C I S  fe d e ra l CVmrla 9 7*

B 5 9 1. A u t h o r i t y  n n d  d o l l c s  o f  n  1 I n d r p p o d c o l  r n u n a e l
<n> N o t w i t h s t a n d i n g  n n y  o t h e r  p r o v i s io n  n f  la w ,  n  1 in d e p e n i le n l  c n i i n s e l  n p p o i i i le i l  

u n d e r  ( h i s  c h n |d c r  s h a l l  h n v c ,  w i t h  r e s p e c t  l o  n i l  m a t t e r s  I I I  s u c h  i n d e p e n d e n t  
c o u n s e l ' s  p r o s e c u t o r i a l  ju r i s d i c t i o n  e s t a b l i s h e d  u n d e r  Ib i s  c h a p t e r ,  f u l l  p o w e r  a n i l  
i n d e p e n d e n t  a u t h o r i t y  t o  e x o r c i s e  a l l  i n v e s t ig a t i v e  n m l p r n s p c u lo r i a l  f u n c t i o n s  a n d  
p o w e r s  o f  t h e  D e p a r t m e n t  o f  J u s t i c e ,  I h e  A t t o r n e y  ( I c n c r n l ,  n n d  n n y  n l l i e r  o f f i c e r  o r  
e m p lo y e e  o f  H ie  D e p a r t m e n t  o f  J u s t i c e ,  e x c e p t  t h a t  t h e  A t t o r n e y  ( I c n c r n l  s h a l l  
e x e r c i s e  d i r e c t i o n  o r  c o n t r o l  n s  I n  l l t n s e  l im i t e r s  t h a t  s p e c i f i c a l l y  r e q u i r e  t h e  
A t t o r n e y  G e n e r a l ' s  p e r s o n a l  a c t i o n  u n d e r  s o c l i o n  2 f i | ( i  o f  t i t le  |H . S u c h  I n v e s l i g n l i v e  
n n d  p m s e e u l o r i a l  f u n r l i o n s  n n d  p o w e r s  s h a l l  i n c lu d e —

( 1 )  c o m lo c l i o g  p r o c e e d in g s  b e f o r e  g r a n d  ju r i e s  n m l o i l i e r  i n v e s t ig a t i o n s ;
( 2 )  p a r t i c i p a t i n g  in  c o u r t  p r o c e e d in g s  n n d  e n g a g i n g  in  n n y  l i t i g a t i o n ,  in c lu d in g  

c i v i l  n n d  c r im i n n l  m n l t c r s ,  ( h a t  s u c h  In d e p e n d e n t  c o u n s e l  d e e m s  n e c e s s a r y ;
1.11 n p jv e a lin g  a n y  d e c is io n  o f  a  c o u r t  in  a n y  c a s e  o r  p r o c e e d in g  in  w h ic h  s u c h  

i n d e p e n d e n t  c o u n s e l  p a r t i c ip a t e s  in  n n  o f f i c i a l  e n p a r i t y ;
( 4 1  r e v i e w in g  n i l  d o c u m e n t a r y  e v id e n c e  a v a i la b le  f r o m  n n y  s o u r c e ;
( 5 )  d e t e r m i n i n g  w h e t h e r  l o  c e n t r a l  ( l i e  a s s e r t i o n  n f  n n y  le s t i n m n i n l  p r i v i l e g e ;
( f i )  r e c e i v i n g  n p p r o p r i n t e  n a l i o n n l  s e c u r i t y  c le a r a n c e s  n n d , I f  n e c e s s a r y ,  e o n  

t e s t i n g  in  r n i i r t  ( i n c lu d in g ,  w h e r e  n p p r o p r i n t e .  p a r t i c i p a t i n g  in  in  c a m e r a  p r o  
r e a d i n g s )  n n y  c la im  o f  p r i v i le g e  n r  n l t o in p t  l o  w i t h h o ld  e v id e n c e  o n  g r o u n d s  o f  
u a t ln n n !  s e c u r i t y ;

( 7 1  m a k in g  a p p l ic a t i o n s  t o  a n y  F e d e r a l  c o u r t  f o r  a  g r a n t  o f  im m u n i t y  In  n n y  
w i t n e s s ,  c o n s i s t e n t  w it h  n p p l i r a h le  s t a t u t o r y  r e q u i r e m e n t s ,  o r  f o r  w a r r a n t s ,  
s n l i p e n .v . ,  o r  o t h e r  r o t i r t  o r d e r s ,  n o d .  f o r  p u r p o s e s  n f  s e c t i o n s  (1 0 0 1 , 0 0 0 4 ,  n m l

0 0 0 0  o f  t i t l e  1 8 , e x e r c i s i n g  t h e  a u t h o r i t y  v e s t e d  in  a  U n i t e d  .S t a te s  a t t o r n e y  o r  
t h e  A t t o r n e y  ( i e n e r n l ;

( R )  i n s p e c t in g ,  o b t a i n i n g ,  o r  u s in g  t h e  n r lg i o n l  o r  a  c o p y  n f  n n y  l a x  r e t u r n ,  in  
n r c o r d n n c e  w it h  t h e  n p p l i c n l i le  n l n l i i l e s  a n d  r e g u la t i o n s ,  n m l ,  f o r  p u r p o s e s  o f  
s e c t i o n  0 1 0 1  o f  t h e  I n t e r n a l  I t e v c m ie  U n d e  o f  1 0 0 4 ,  a n d  t h e  r e g u la t i o n s  is s u e d  
t h e r e u n d e r ,  e x e r c i s i n g  t h e  p o w e r s  v e s t e d  in  n U n i t e d  S l a t e s  a t t o r n e y  n r  H ie  
A t t o r n e y  G e n e r n l ;  n n d

( 9 )  i n i t i a t in g  n n d  r o m lu c t i n g  p r o s e c u t i o n s  in  n n y  c o u r t  n f  c o m p e t e n t  ju r i s t l i c -  
. in n ,  f r a m i n g  n m l s ig n in g  im l i r lm e n t s ,  f i l i n g  i n f o rm a t i o n s ,  n n d  h n n d li o g  n i l 
n s p r c l s  o f  n n y  c a s e  In  t h e  n n in e  o r  t h e  U n i t e d  S l a t e s ;  a n d

( 1 0 )  c o n s u l t i n g  w it h  t h e  U n i t e d  S l a t e s  A t t o r n e y  f o r  I h e  d i s t r i c t  In  w h ic h  th e  
v io la t i o n  w n s  a l l e g e d  l o  h n v c  o r r u r r c d .

( I t )  A  1 i n d e p e n d e n t  c o u n s e l  a p p o in t e d  u n d e r  t l i i s  c h a p t e r  s h a l l  r e c e i v e  c o m p e n s a ­
t io n  n l  n |K ? r  d ie m  r n l c  e q u a l  t o  t h e  n o n u a l  r a l e  o f  Im s i r  p n y  f o r  l e v e l  I V  o f  th e  
E x e c u t i v e  S c h e d u le  u n d e r  s e r l i o n  f i l l 5  o f  t i t l e  fi.

(cl  F o r  l l i o  p u r p o s e s  o f  c a r r y i n g  o u t  I h e  d u l i c s  o f  t h e  o f f i c e  o f  in d e p e n d e n t  
c o u n s e l ,  n • i n d e p e n d e n t  c o u n s e l  s h n l l  h n v c  p o w e r  t o  n p p o in t ,  f i x  t h e  r n m p c n s n l in u ,  
n n d  a s s ig n  t h e  d u l i c s ,  o f  s u c h  e m p lo y e e s  n s  s u c h  i n d e p e n d e n t  c o u n s e l d c c m R  
n c c e s t t a r y  ( in c lu d i n g  i n v e r l i g n l o r s ,  n l t c r u p y s .  n m l p n r l  t i r n e  c o n s u l t a n t s ) ,  T h e  p o s i ­
t i o n s  o f  a l l  s u c h  e m p lo y e r s  a r c  o x e m p M l  f r o m  t h e  c o m p e t i t i v e  s e r v i c e .  N o  s u c h  
e m p lo y e e  m a y  h e  c n m p c n s n le d  n t a  r a t e  e x c e e d in g  t h e  m a x im u m  r a l e  p r o v id e d  fm  
( I S - 1 8  o f  t h e  G e n e r a l  S c h e d u le  u n d e r  s e e l  io n  f i 1 1 2  o f  t i t l e  5 .

( d )  A  1 i n d e p e n d e n t  c o u n s e l  may r e q u e s t  n s r i s t a o c e  f r o m  t h e  D e p a r t m e n t  o f  
J i i s i i c e ,  n m l t h e  D e p a r t m e n t  o f  J u s t i c e  s h a l l  p r o v i d e  t h a t  n s s i s ln n r c ,  w l i i r h  m a y  
in c lu d e  a c c c s u  l o  n n y  r e c o r d s ,  f i le - : ,  o r  o t h e r  m a t e r i a l s  r e b v n n t  l o  m n l t c r s  w ith in  
s u c h  i n d e p e n d e n t  c o u n s e l ' *  p r o s c r o l o r i a l  ju r i s d i c t i o n ,  n n d  I h e  u s e  o f  t h e  r e s o u r c e s  
n o d  p e r s o n n e l  n c r e s s n r y  t o  p e r f o r m  s l i d '  I n d e p e n d e n t  c o u n s e l ’ s  d u t i e s .

( c )  A  1 in d e p e n d e n t  c o u n s e l  m a y  n s k  t h e  A t t o r n e y  G c n e r s l  o r  t h e  d iv i s io n  o f  t h e  
c o u r t  t o  r e f e r  m n l t c r s  r e la t e d  In  ( l i e  i n d e p e n d e n t  c o u n s e l ' s  p r o s e c u t o r i a l  ju r i s d i c t i o n .
A  1 in d e p e n d e n t  c o u n s e l  m n y  n r e e p l  r e f e r r a l  o f  a  m u t t e r  h y  t h e  A t t o r n e y  G e n e r n l ,  i f  
Ih e  m a i l e r  r e l a t e s  I n  a  m a i l e r  w i t h in  s u c h  In d e p e n d e n t  c o u n s e l ' s  p r o s e c u t o r i a l  
ju r i s d i c t i o n  a s  e s t a b l i s h e d  h y  t h e  d iv i s i o n  o f  t h e  c o u r t .  I f  s u c h  n r e f e r r a l  Is  n c c e p le d ,  
I h e  i n d e p e n d e n t  c o u n s e l  s h a l l  n o t i f y  I h e  d iv i s i o n  o f  t h e  c o u r t .

( f )  A  1 I n d e p e n d e n t  c o u n s e l  s h n l l ,  e x c e p t  w h e r e  n o t  p o s s ib le ,  c o m p ly  w it h  t h e  
w r i t t e n  o r  o t h e r  e s t a b l i s h e d  p o l i r i e s  o f  ( h e  D e p a r tm e n t  n f  J u s t i c e  r e s p e c t i n g  e n f o r c e  
m r n t  o f  H ie  c r im in n l  fn w s .

( g )  T h e  In d e p e n d e n t  r o u n s r l  s h n l l  h n v r  f u l l  n u t lm r i t y  t o  d is m is s  m a t t e r s  w i t h in  h is  
p r o s e c u t o r i a l  ju r i s d i c t i o n  w i t h o u t  c o n d u c t i n g  n n  i n v e s t ig a t i o n  n r  n t  n n y  s u b s e q u e n t  
l im e  p r i o r  l o  p r o s e c u t i o n  i f  In  d o  s o  w o u ld  l i e  c o n s i s t e n t  w i t h  t h e  w r i t t e n  o r  o t h e r  
e s t a b l i s h e d  p o l i c ie s  n f  t h e  D e p n r ln i e n l  o f  J u s t i c e  w i t h  r e s p e c t  l o  t h e  e n f o r c e m e n t  o f  
c r im in n l  In w s .
(A dd ed  p o l l . I .  n r*  5 2 1 , T i l le  V I ,  (  f i i l | ( n ) ,  D e l.  2 fi, 1 "7R . 0 2  R ia l .  IR fil), a n i l am end ed  T o l l I ,  
9 7 - in i ) ,  5 *  2 (a ) ( 1 ) .  f i ( s ) - ( c ) ,  .Inn  1 . IW .'I, 911 R ia l .  2 M 9 , 2 0 ( 1 )

1 So  In mfginal I'fnltably shnntd trail "an"
I9X.1 A n itm ln trn l. C i l r l i lb i r  Tub I  9 7 .1 0 9 , I ’ ub  I . 9 7 -1 0 9 . |  7 ( iH IK ID .  lu li t l lm i r i l  " in d r- 
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fm  “ • p ed a l p tn v c u lu r " . w li r l t v r i  appearing

Rub ier (a )  Tub t . 9 7 -1 0 9 . 9 7 (a ) I IM A l, sub- Sithwc. ( 0  Tub I . 9 7 -1 0 9 , f  7 (aH IX A ), tub . 
a ll lu lr i t  "b id rpcudeiO  c o u iu r l"  fm  " tp r r la l  p o u r  ' '•u i lrp rm lrn l c m im t l"  fu t " < p r . i . l  p r io r ,
t l l l i u "  w l l r i r i c t  .p p e a .lu g . »,« " r  »PP'*'«»F

Tub I 9 7  1 f» . 9 2faKlKII). .u b . l l lu . r i l  "hide- lV,,h L .* M hK , ). . , .| e , l l u l r 1 " r . r r p .j i • .. u l i r r r  not n o ii iM f fo r  to  Die extent that inchp ru i lr i . l c n i .m r l .  Tne ip e t ia l p u n c c .ll.i r  ,  p |n ^ . u |n | d „ n„  , r p rn p , in tr - , f , „  -r „ „ .
S u lo rc . (a ) ( IO ) Tub I .  9 7 -1 0 9 . 9 M e). a d d n t r n i l i i l  a h a ll," .

I*”  f  I'D  Tub I .  9 7 -1 0 9 , 9 M bg 2 ). aub a li lu lrd  " m f l l r n
Su tu re* . (H ). ( r )  I't ih . l. <)7 .IIW , f  7( h) ( 1 )(A ), o r  o ilie r r*i.*h l»*h« l p o lic k i "  fo r " * i i i f n i  |*»fl

m ln tk u lr i l  " t iu frp f li i lr i i l n im u r ! "  fo r “ sp u iiit  r l f i ”  i f l r r  "c iw ip ly  w llh  l lw " .
p rm rc i ito f"  S u tu re  ( f t  F u M  0 7  4 0 9 . 4 6 ( f ) .  n .M rd ml*.

Suh*cr* ( i l ) .  ( r )  I ’ o h . l .  «>7 4 I» , 4 J fn )( IMA >. w  ( | f )  
t u h i li t o lr i l " (n i lrp f ii f te o l t o m i i r l "  fo r "*|»vrirtl I ’l l f r r l l v r  l ) a ( r ,  S f r l in n  rfT rc llv c  O ft . 76. |0 7 8 .
p rrM ffti lt ir"  r w | i l  fo r x p rr lf lc  iM forni.itiou trc riv r« f liy  l l i r
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l i.rw -y  I ie u r iu l (m m v m u i I *  M 'dion 5 9 I n l lliiv  C ong  m ill A ilm  News. p - t f lb  ' r e ,  a lio . I 'u li I.
I f  K u r i l  mi i fr i r rn ii i i .i l i tn n  i iim lf liy  l l i r  A llo t -  9 7  -1(19, (9X2 ( ) . s  f m l r  C'tmg and Adm  News,
y (Ic in 'in l in p r c l in g  y m li iiitm m n liun , s r r  « c -  p 1SJ7.
i t  M il rig 1’ ulr I .  9 5  521 . r r l  m il ax a m ile  w u lr r
■lion > 9 | | | |  |||W  l i l l r  l. lhm eg  I te f r f r n r e *
I .e g ls lM li t  l l l i l n t y .  f m  leg islative li i r lo r y  an il t l i s l l l r l  an il r tn < r r i i l ln g  A llm n e y i le . IM I

i fp iu r  u f •*nt* I 9 5 .1 2 1 . r r r  |9 7g  ( I S  f ’m lr  [M .S . D h l i f r l  unit I'ow n -iilin g  A lln i ii ry s  9 30

IB IS . I t r p n t l l i i K  n m l  r o i i g r c s s l i i i m l  o v e r s i g h t
I n i  A  1 I n d e p e n d e n t  e m in s c l a p p o in t e d  u n d e r  l i t i s  e h n p lc r  l im y  m a k e  p u l i l i c  f r o m  

m e  l o  l im e ,  n m l s h a l l  s e m i  l o  t h e  C o n g r e s s  s ln l e i n p n l s  o r  r e p o r t s  o n  t h e  a r l i v i l i e s  
f  s u c h  i i i t le p o m le n l  r o n n s e l .  T h e s e  i l n t e m e n l s  a m i  r e p o r t s  s h a l l  r o n l n l n  s u r h  
i f o r m a t i o n  a s  s u c h  i i u l e p r i i i l r n l  r o n n s e l  ( I r e n iR  n p p r o p r in t e .
( h i  ( I )  I n  m l i l i t i o u  t o  a n y  r e p o r t s  m a t te  m i l l e r  s u h s r c l i o n  ( a )  o f  l l i i s  s e c t i o n ,  a n i l 

e f o r e  ( l i e  l e r m i n n l i n i i  o f  n  • i n d e p e n d e n t  c o n o s c l ' s  o f f i c e  u i u l e r  s e c t i o n  ,rd lf! (h )  o f  t h is  
t ie .  s t lc l i  I n d r p e i n l e i i l  e o u n s r l  s h a l l  s u l im i l  l o  t h e  d iv i s io n  o f  H i p  c o u r t  n r e p o r t  
n d e r  t h i s  s u b s e c t i o n
(21  A  rep o rt u o i le r th is  subsec tion  s h a ll set fo r th  fo l ly  n o il c tu op le le ly  a doscrip - 

•on o f  the w o rk  o f  th e  independen t coun se l, in rtiu lin g  the d ispos ition  o f  a l l enses 
ro u g h  I, an il Ih e  re a son s  fo r  no t p ro secu tin g  any m n lle r  w ith in the  p ro se cu to ria l 
ir is ilic tio i l o f  s u rh  independent r o u u s r l which was nut p rn sec liltn l.
( I I  T h e  d iv i s i o n  o f  t h e  c o u r t  m a y  r e le a s e  t o  t h e  C o n g r e s s ,  t h e  p u l i l i c ,  o r  t o  n n y  

p p r o p r i a le  p e r s o n ,  s u c h  p o r t i o n s  o f  a  r e p o r t  n in d e  u n d e r  t h i s  s u b s e c t i o n  a s  t h e  
l i v i s i o n  d e e m s  a p p r o p r i a t e .  T h e  d iv i s i o n  o f  t h e  c o u r t  s h a l l  m a k e  s u c h  o r d e r s  a s  a r e  
i p p r o p r i a t e  l o  p r o t e c t  t h e  r i g h t s  o f  n n y  in d i v i d u a l  n n m e i l In  s u c h  r e p o r t  a n d  t o  
i i e v e n t  u n d u e  i n t e r f e r e n c e  w it h  R n y  p e n d in g  p r o s e c u t i o n .  T h e  d iv i s i o n  n f  I h e  c o u r t  
n a y  m a k e  n n y  p o r t i o n  o f  a  r e p o r t  u n d e r  t h i s  s e c t i o n  a v a i la b le  In  a n y  in d i v i d u a l  
la m e d  in  s u c h  r e p o r t  f o r  t h e  p u r p o s e s  o f  r e c e i v in g  w i l l i i o  a  l im e  l im i t  s o t  b y . t h e  
l i v i s i o n  o f  t h e  r o u r t  a n y  r n m i i i e n t s  o r  f a r l u a l  i n f o r m a t i o n  H in t  s u c h  in d i v i d u a l  m a y  
lu h m i t .  S u r h  c o m m e n t s  a n d  f a c t u a l  i n f o rm a t i o n ,  in  w h o le  o r  in  p a r t ,  n m y  in  H ie  
l i s r r e t i n u  o f  s u c h  d i v i s i o n  h e  in c lu d e d  a s  n i l  a p p e n d ix  In  s u c h  r e p n i l .

( c )  A  I i n d e p e n d e n t  c o u n s e l  s h n l l  a d v i s e  t h e  H o u s e  n f  H e p r e s e n la l i v c s  o f  a n y  
( t i l i s l a l i l i n l  a n d  c r e d i b le  i n f o rm a t i o n  w h ic h  s u c h  in d e p e n d e n t  r o n n s e l  r e c e i v e s  H is t  
n m y  c o n s t i t u t e  g r o u n d s  f u r  a n  im p e a c h m e n t .  N o t h i n g  In  t h i s  c h a p t e r  o r  s r e t i o u  4 9  
o f  l l i i s  t i t le  s h a l l  p r e v e n t  t h e  C o n g r e s s  o r  c i t h e r  H o u s e  t h e r e o f  f r o m  o ld a i i i i o g  
i n f o rm a t i o n  in  t h e  c o u r s e  o f  a n  im p e a c h m e n t  p r o c e e d in g .

( d )  T h e  a p p r o p r i a t e  e o i n m i l t c e s  o f  l l i c  C o n g r e s s  s h a l l  h n v o  o v e r s i g h t  j u r i s d i c t i o n  
w ith  r r s p e r t  t o  t h e  o f f i c i a l  c o n d u c t  o f  a n y  I n d e p e n d e n t  c o u n s e l  a p p o in t e d  u n d e r  t i l l s  
c h a p t e r ,  a n d  s u r h  i n d e p e n d e n t  c o u n s e l  s h r . ' l  h a v e  t h e  d u l y  l o  c o o p e r a t e  w it h  I h e  
e x e r c i s e  n f  s u c h  n v e r s i g h l  ju r i s d i c t i o n .

( e )  A  m a jo r i t y  o f  m a jo r i t y  p a r l y  m e m b e r s  o r  a  m a jo r i t y  o f  a l l  im u m n jo r i t y  p a r l y  
m e m b e r s  o f  H i p  C o m m i t t e e  o n  l l i r  J u d i c i a r y  o f  e i t h e r  H o u s e  o f  H ie  C o n g r e s s  m n y  
r e q u e s t  In  w r i t i n g  t h a t  t l i e  A l t n r n e y  G fc n c rn l a p p ly  f o r  t l i e  a p p o in tm e n t  o f  a  1 
In d e p e n d e n t  c o u n s e l .  N o t  I n t e r  l im n  t h i r t y  d a y s  n i t e r  t h e  r e c e i p t  o f  s u r h  a  r e q u e s t ,  
n r  n o t  l a t e r  t h n n  f i f t e e n  d a y s  a f t e r  t h e  c o m p le t i o n  o f  n p r e l im i n a r y  I n v e s t ig a t i o n  o f  
t h e  m a i l e r  w i t h  r e s p e c t  t o  w h ic h  t h e  r e q u e s t  i s  m a d e , w h i c h e v e r  i s  I n t e r ,  ( l i e  
A t t o r n e y  G e n e r a l  s h a l l  p r o v i d e  w r i t t e n  n o t i f i c a t i o n  o f  n n y  n d i n i i  t h e  A t l o r n e y  
G e n e r a l  h a s  t a k e n  in  r e s p o n s e  t o  s u c h  r e q u e s t  m id , i f  n n  a p p l ic a t i o n  h a s  l i e r n  m a d e  
t o  H i p  d iv i s i o n  o f  t h e  r o u r t ,  w h y  s u c h  a p p l ic a t i o n  w an  n o t  m a d e .  .S u c h  w r i t t e n  
n o t i f i c a t i o n  s h a l l  h e  p r o v i d e d  t o  t h e  c o m m i t t e e  o n  w h ic h  t h e  p e r s o n s  in n k in g  t h e  
r e q u e s t  s e r v e ,  n n d  s h a l l  n o t  l i e  r e v e a le d  I n  n n y  l l i l r d  p a r t y ,  e x c e p t  t h a t  th e  
c o m m i t t e e  m a y ,  e i t h e r  o n  i t s  o w n  in i t i a t i v e  o r  u p o n  t h e  r e q u e s t  o f  t h e  A t l o r n e y  
G e n e r a l ,  m a k e  p u l i l i c  s u c h  p o r t i o n  o r  p o r t i o n s  o f  s u c h  n o t i f i c a t i o n  n s  w i l l  n o t  in  t h e  
c o m m it  I c e ’ s  j u d g m e n t  p r e ju d i c e  t h e  r i g h t s  o f  a n y  i n d iv id u a l
IA rfilc d  r u b . l ,  nr. 1 2 1 , T i l l *  V I. 5 (W it s ) . ( le t .  2(1. 1979 , *12 K ln l IH 7 I . nm l n .m -i.d rd  P n l .  l ,  
n i - t n n ,  «  2 ( a ) ( 1 ) .  iiM i. J a n . .1. m n :t, n n s i a i .  20:19)

I Sit in m ig iiin l I ’ rnK ility  ' l in l l lt l I l "

I J'IM-I.IM I'll

I9SJ Amendment, Sutu re , (n ). r u b  I V  -1171. 
6 7 ( " K I ) (A ) ,  substituted " Im lfp r ii i lc n l cm inse!" 
fu r " sp rc l.1 p rn« rc iiln r" w b c frv rr  Appealing 

S u tu re  l l i g I ) ,  tb ih .t, 9 7 -4 0 9 , 9 ? (» ) ( IK A ).
s u h s t i lu lr il " ii t i lrp r i i i lrn l tn l l l i s r l"  fe i "sp rv ln l 
p im rc t i ln r -'.

Tub I .. 97 -11 I9 . 9 2 ( n ) ( lg | l ) ,  s iih s llliiltH  " l lu lr -  
pendent c iu insrl'g " ru r "spec ia l p io i r r u l i i r V .

Subseci. ( t i g ! ) ,  (c ) . ( i l ) ,  (e ). t'u li.1 . 9 7 -1 0 9 , 
I  3 (« ) t l ) (A ) .  s u b s lllu lrd  " Im lep enJen l c tn im r l"  
fu r "apecln l p in s rc i l lw "  wherever nppc.itlng 

E ffe c t! ,e  l ln le .  Section effective CSet. 2 * . I97g. 
e srep t fo r  'p ee ifle  In fm m .llu n  r re r lv rd  by |be

A lliu u ry  ( I r u r t n f  pursuant le  s rc llu n  59) ,t f  ilii- 
l i l l r  tm sril m i i lr ln ii i ln a t lu n s  made by l l i r  A ilm  
iiry  U eu e ra l r r rp e i' lls g  su rh  In fn iiu ftlin ii, see ser 
lio n  N X  o f I'uti I . 9 5 -5 2 1 , v l  m il ax a m ile  u in lrr 
s rc iiim  5 9 |  o l llifs  l i l l r  

l .e g ls l . l lv e  f l l i l o r y .  I'm  leg iitn liv r li i i l iu y  nod 
purpose o f  I'llb  I .  9 5 -5 2 1 , see I97R  ' I S  Code 
Cong m id A ilm  N o n .  p 4219 Sre, d im , f i i l i .L  
9 7  -109 , I9S 7  I I  S  C ede C ong  mid A ilm  News, 
p 3 5 )7 .
I  Ih ra ry  R e fm -n c r t  

D i t u i r l  m id r ro s e tu lin g  A llm n e ) ,  11 -3 (1 ). 
C I S  l lis ln 'c l pod I'rnseciiting A ll i i rn r |s  9 30

II fiO li. I t c m o v n l  o r  n  1 I n d e p e n d e n t  r o u n s r l :  I r r i i i l n n l l o n  o f  o f f i c e
( n ) ( l )  A *  I n d e p e n d e n t  c o u n s e l  n p p o in le d  u n d e r  t h is  c h a p t e r  m a y  h e  r e m o v e d  

f r o m  o f f i c e ,  o t h e r  t h n n  h y  i i i i p e n c h n ie t i l  m id  r o o v lc l i n i i ,  o n ly  h y  I h e  p e r s o n a l  a c t i o n  
o f  t h e  A t t o r n e y  G e n e r n l  a n d  o n ly  f o r  g o o d  c a u s e ,  p h y s i c a l  d i s a b i l i t y ,  m e n ia l  
I n c a p a c i t y ,  o r  n n y  o i l i e r  c o n d i t i o n  I h n l  s n l i s lm i l l n l l y  im p n i r s  t h e  p e r f o r m a n c e  n f  a n e li  
i n d e p e n d e n t  c o u n s e l ' s  d u t i e s .

( 2 )  I f  a  1 I n d e p e n d e n t  c o u n s e l  is  r e m o v e d  f r o m  o f f i c e ,  t h e  A t t o r n e y  G e n e r a l  s h a l l  
p r o m p t ly  s u b m i t  In  t h e  d iv i s i o n  n f  t l i e  c o u r t  a n d  t h e  O n n im i l lc p s  o n  t h e  J u d i c i a r y  o f  
t h e  S e n a t e  a n d  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  a  r e p o r t  s p e c i f y i n g  t h e  f a c t s  f o u n d  a n d  
t h e  u l t im a t e  g r o u n d s  f o r  s u c h  le n i n v n l .  T h e  r u im n i l lc c s  s h a l l  m a k e  a v a i la b le  t o  th e  
p u b l i c  s u c h  r e p o r t ,  e x c e p t  t h a t  c n c li  c o m m i t t e e  m a y ,  i f  n e c e s s a r y  l o  p r o t e c t  th e  
r i g h t s  o f  n n y  in d i v i d u a l  n a m e d  in  H ie  r e p o r t  n r  t o  p r e v e n t  u n d u e  I n t e r f e r e n c e  w it h  
n n y  p e n d in g  p r o s e c u t i o n ,  d e le t e  o r  p o s t p o n e  p u b l i s h in g  a n y  n r  n i l  o f  t h e  r e p o r t .  T h e  
d iv i s i o n  o f  t h e  c o u r t  m n y  r e le a s e  n n y  n r  a l l  o f  s u c h  r e p o r t  In  t h e  s n m e  m a n n e r  a s  a  
r e p o r t  r e le n s e d  u n d e r  s e c t i o n  r>Df>(l>)(H) o f  ( h i s  l l l l e  n n d  u n d e r  t h e  s n m e  l im i ln l i o n s  n o  
a p p ly  t o  I h e  r e le a s e  o f  a  r e p o r t  u n d e r  t h a t  s e c t io n .

C l )  A  1 I n d e p e n d e n t  c o u n s e l  s o  r e m o v e d  m a y  u h t n i i i  ju d i c i a l  r e v i e w  o r  I lu *  r e m o v n i  
In  a  c iv i l  n c l i o n  c o m m e n c e d  b e f o r e  Ih e  d iv i s i o n  o f  t h e  c o u r t  a n d ,  i f  s u c h  i c m o v a l  w an  
b a s e d  o n  e r r o r  o f  la w  o r  fn c t ,  m a y  o b t a in  r e i n s t a t e m e n t  o r  o t h e r  a p p r o p r i a t e  r e l i e f .  
T h e  d iv i s i o n  o f  I h e  c o u r t  s h n l l  r n u s e  s u r h  a n  n c l i o n  t o  l i e  in  e v e r y  w n y  e x p e d i t e d .

( h ) ( 1 )  A i l  o f f i c e  o f  i n d e p e n d e n t  c o u n s e l  s h a l l  t e rm in a t e  w h e n  (A )  t h e  in d e p e n d e n t  
c o u n s e l  n o t i f i e s  t h e  A t t o r n e y  G e n e r a l  I h n l  t h e  in v e s t ig a t i o n  n f  n i l  u m l l e r s  w i t h in  t h e  
p r o s c c u l o i l n l  ju r i s d i c t i o n  . o f  s u c h  in d e p e n d e n t  c o u n s e l  n r  n r c c p t c d  h y  s u c h  in d e p e n ­
d e n t  c o u n s e l  u n d e r  s e c t i o n  r> 9 4 (o ) n f  t h i s  t i t l e ,  a n d  a n y  r e s u l t i n g  p r o s e c u t i o n s ,  h a v e  
b e e n  c o m p le t e d  o r  s o  s u b s t a n t i a l l y  c o m p le t e d  H ia t  i l  w o u ld  b e  n p p r o p r in t e  f o r  t h e  
D e p a r t m e n t  n f  J u s U c c  t o  c o m p le t e  s u c h  In v e s t ig a t i o n s  n n d  p r o s c c u t i o i iR  a m i ( I I )  H ie  
In d e p e n d e n t  c o u n s e l  f i l e s  n r e p o r t  in  f u l l  r u n i p l ln n c e  w it h  s e c t io n  r ,9 ! i ( l i )  n f  t h i s  t i t le .

( 2 )  T h e  ( l i v i s i o n  o r  t h e  c o u r t ,  e i t h e r  o n  i t s  o w n  m o t io n  o r  u p o n  s u g g e s t i o n  u f  H ie  
A t t o r n e y  G e n e r a l ,  m a y  t e r m in a t e  a n  o f f i c e  o f  in d e p e n d e n t  c o u n s e l  n t  n n y  t im e ,  n n  
t h e  g r o u n d  H in t  t h e  I n v e s t ig a t i o n  o f  n i l  m a i l e r s  w i t h in  t h e  p r n s e c u t o r i n l  ju r i s d i c t i o n  
o f  t h e  I n d e p e n d e n t  c o u n s e l  n r  n c r c p l r d  l i y  s u c h  in d e p e n d e n t  c o u n s e l  u n d e r  s e c t io n  
r> 9 4 (o ) o f  t h i s  t i t l e ,  n n d  r in y  r e s u l t i n g  p r o s e c u t i o n s ,  h a v e  b e e n  c o m p le t e d  o r  s o  
s u b s t a n t i a l l y  c o m p le t e d  H in t  I I  w o u ld  l i e  a p p r o p r i a t e  f o r  t h e  D e p a r t m e n t  o f  J u s t i c e  l o  
c o m p le t e  s u c h  In v e s t ig a t i o n s  n n d  p r o s e c u t i o n s .  A t  t h e  t im e  o f  t e rm in a t i o n ,  t h e  
In d e p e n d e n t  r o n n s e l  s h n l l  f i l e  t h e  r e p o r t  r e q u i r e d  l i y  s e c t i o n  B D fith ) o f  th is  t i t le .
(A d d ed  t 'u h ,1, ! )5  5 2 1 , T it le  V I.  4 r .O I(u ), ( le t .  211. I IN f l ,  9 2  R ia l .  1972 , and  am ended  P u t , I ,  
9 7 - 4 0 9 ,  «  2 ( n ) ( l ) ,  r .( . l) , J n n . .1. 199.1, 9 0  R IM . 211.19. 2042)

I S o  In  m iftitifll. P rn fiaM y xhou ltf rrm ! "n o "
I9 8 J  Amendment. C atcb lin ? . Pub  I . 9 7 -4 0 9 . Pub  I  97  409 . 4 6<«l). xubM iltiled ‘ "rimhI

I  7 (* )U X A )»  lu ln l i lu lr c f  "ItM lrpM iilrn f roM iiir l"  rnm r* ' fo r  ’ > x tin un lin a ry  Im p ro p ilc ly "  aO fi ’ > h t l
fo r  " ip c c l.i l p rm rc u to r" , o n ly  rur'*.

Sub*fc . ( a ) ( 1 )  l»ub I .  9 7 -4 0 9 , 4  J ( . i ) ( l | (A > . S».b*cc« (a ) (2 ) .  ( t ) .  ( i l ) ,  ( f ) .  P ub  ( .  9 7 -4 0 9 .
tu luO fu lc t l *'lndr|»f»»c(f«l ro u t i i f l'*  Put ' \p t« i ;i l § 7 (a ) (1 ) (A ) , M ilu t i lu lft f ' ‘ fm lfp rm le iil couM'ft*'
p rm rc u lt t r" . fo r  'Nprcia l p rm rc u lw "  wherever appear in *

P u b .I. 9 7 * 4 0 ' , 4  7 |n ) ( I ) ( I I ) .  in b M llu tn l **i»i»|«* I ' f f r r l h r  D a le . S rc litm  r fT c iiiv r fk * l. 26. I 97R. 
p o n frn l oU M r.r lV ' fo r  ‘ N p rri.i l p»m n u ltti V  I ' t r r p l f»t| <pct ifit ftifntntn littii f r c f lv r t l  b )  l l i r



A llru n ry  G rm ft t !  purvit.in i |n  u c lin n  591 n f lliis  
lilt* b iu n l i i i i  <l<-lrrttiitMlioii* mrufe hy the A t lm - 
u ry  (Truer.*! rr*p».*rl»ug su rh  in fr im a lim i, *cc src- 
lio n  MM o f  Tub I .. 9 5 - 5 2 1 . *cl o u l •*  •  no le  u in lrr  
srrlitM i 591 n f  Ilu *  l i l l r

l . ' s h t a l l . c  l l l t l o r f .  T ill lrgW ili» c  M U n ir .sm l 
p m p o v  o f  I 'u h L .  9 5 -3 3 1 , «te 197* I I  5 ( '"J ' 
C'nug. a n il A ilm  N ew ., p. 4216 . See, * 1*0. T ub .l. 
92  d in .  I9R 2 U .S . Cw tc Cong ami A'bu N ew ., 
p . 1 5 )7

b 5 9 7 .  I t c l n l l o n a l i l p  w i l l )  D e p a r t m e n t  o f  J u s t i c e
(n »  W h e n e v e r  a  n m t t e r  is  in  I h e  p r o s e c u t o r i a l  J i i r i r . ( l | r l i n u  o f  n . in d e p e n d e n t  

c u u n s e l o r  h a s  h e r n  n r r e p t o i l  b y  a  1 in d e p e n d e n t  c o u n s e l  u n d e r  f le c t i o n  5 9 4 ( e )  o f  t h is  
t i t l e ,  t h e  D e p a r t m e n t  n f  J u s l i r e ,  t h e  A t t o r n e y  G e n e r n l ,  a n d  n i l  o t h e r  o f f i c e r s  a n d  
e m p lo y e e s  o f  t h e  D e p a r t m e n t  n f  J u s t i c e  s h a l l  s u s p e n d  a l l  i n v e s t ig a t i o n s  a n d  p r o c e e d ­
in g s  r e g a r d i n g  s u r h  m a t t e r ,  e x c e p t  l o  t l i e  e x t e n t  r e q u i r e d  l i y  s e c t i o n  5 9 4 ( d )  o f  t h i s  
t i t l e ,  a n d  e x c e p t  i n s o f a r  a s  s u c h  i n d e p e n d e n t  c o u n s e l  a g r e e s  In  w r i t i n g  t h a t  s u c h  
in v e s t ig a t i o n  o r  p r o c e e d in g s  m a y  h e  c o n t in u e d  b y  t h e  D e p a r t m e n t  o f  J u s t i c e .

( I t )  N o t h i n g  in  t h i s  c h a p t e r  s h a l l  p r e v e n t  t h e  A t t o r n e y  G e n e r a l  o r  t h e  S o l i c i t o r  
G e n e r a l  f r o m  m a k in g  a  p r e s e n t a t i o n  a s  a m ic u s  c u r i a e  l o  n n y  c o u r t  n s  t o  i s s u e s  o f  
la w  r a i s e d  h y  n n y  c a s e  o r  p r o c e e d in g  in  w h ic h  a  1 i n d e p e n d e n t  c o u n s e l  p a r t i c i p a t e s  in  
n it  o f f i c i a l  c a p a c i t y  o r  n n y  a p p e a l  o f  s u c h  a  c a s e  o r  p r o c e e d in g .
(A d d ed  I ' l lb . I .  0 5 - 5 2 1 ,  T it le  V I ,  « 6 0 1 ( b ) . O cL 2 6 , I9 7R . 0 2  R ia l  1 972 , a n d  n m c m lrd  T l l l t t .  
n i -m n ,  4 2 t a ) ( l ) lA ) .  J a n . .1. 109.1. 0 6  R ia l .  2 0 .1 0 )

! So in o rig ina l- P ro b ab ly  shou ld  b f  "A n " .
1983 A m fn d n ifn l. P ub  I .  *22 409 ,

5 7 (n ) ( lK A ) .  s u b s li lu ln l " im trp rin len t c n i i l iu l"  
ftir "specia l p rovecu tn r" wherever appearing

K f f r r l l v r  D ate . Section effective (V I  26, I97R , 
except fn r specific ln fn rn i.ilb»n received by l l ic  
A tto rn ey  ( ie n r r . i l pu rsuant In  a c t io n  591 o f this 
title  lim ed  tm  cfrlct ru ination* made by (lie  A tto r ­

ney G en e ra l respecting such In fo rm iM lon , see see* 
tion 6 0 4  o f  P ub  I . 9 5 -5 7 1 . set o u l a« n note under 
err. I Ion  5 9 1 o f  this title

I .e g lf la tD e  l l h l n r y .  Tor leg islative h istory nm l 
pu rpose  o f  P ub  L . 95  571 , see 1978 U .S  Code 
Cong , and  A ilm . New*. p 4216 . See. a lso , P ub .L . 
9 7 - 4 0 9 , 1982 ( I S  Code C ong an il Adm . New*, 
p. 5537

fi r»‘ IR . T r r i t i l i t i t l l i t i i  o f  c f f r r l  o f  r lm p t c r
T h i s  c l t a p l e r  s h n l l  c e n s e  In  h a v e  e f f e c t  f i v e  y c a i s  a f t e r  t h e  d a l e  o f  t h e  e n a c tm e n t  

o f  I h e  E l l i i r s  in  G o v e r n m e n t  A c t  A m e n d m e n t s  o f  ID 8 2 .  e x c e p l  t h a t  t h i s  c h a p t e r  s h a l l  
c o n t in u e  in  e f f e c t  w i t h  r e s p e c t  t n  t h e n  p e n d in g  m a t t e r s  b e f o r e  a  1 in d e p e n d e n t  
c o u n s e l  t . lm l in  t l i e  j u d g m e n t  o f  s l t r l i  i n d e p e n d e n t  c o u n s e l  r e q u i r e  s u c h  c o u l i n u n l ln n  
u n t i l  t h a t  i n d e p e n d e n t  r o n n s e l  d e t e r m i n e s  s u c h  l i m i t e r s  l i n v r  b e e n  c o m p le t e d .
(A d d ed  T u li . t ,  9 5 - 5 2 1 ,  T i l le  V I .  4 6 0 1 (a ), O cL  2 6 . 1918 , 9 2  R ia l .  IR7.1, a n d  am end ed  T i ib . l,
9 7  4 0 9 . 55  2 ( a ) ( 1 ) (A ) ,  7 .  J a n . 1 , t99.1 . 9 6  S l a t

I So In o rig in a l

R e fe rences In T ex t. The d a le  o f  enactment o f  
t lie  ethic* in G overnm en t Act Amendments o f  
1982 , re fe rred  to  in te s t, I* Ihe  date o f  enactment 
o f  P u h .l. 9 7  409 , w hich was app roved  Jan. .1,
198.1

C od ifica tion . The d ire c to ry  language o f  section 
7  o f  Pub  I .  9 7 - 4 0 9  in co rrec t ly  quoted the w ord* 
being rep laced by " a lt e r  the d a le  o f  enactment o f  
the F tS ir*  In G ove rnm en t A ct Amendment* o f  
1 982" . I lo w e v r r  the e r r o r  I* o f  academ ic interest 
o n ly  s ln re  i l appear* In  Ihe quotation  o f  lire 
language being rep laced  and  not In the quotation 
o f  the su rviv ing  rep lacem ent language.

1983 Amendment. Tub I . 0 7 -4 0 9 . 
f  7 (aH IX A ), substituted "independent c ou nse l"  
fo r " sp e iia l p ro secu to r"  wherever appearing

CI9, 2 0 4 2 .)

P ub  L  9 7 - 4 0 9 , 4 7, substituted reference to  the 
da le  o f  enactment n f  the P th ic* In  G ove lnm en t 
A ct A m endm ent* o f  I9 8 2  fo r  re ference lo  the date 
o f  enactm ent n f  I h it chapter.

F f fe c lD e  D a te . Section e ffrc liv e  O ct. 26 , I9 7 8 , 
except fo r  specific in fn rm a lln n  rccc iv rd  hy the 
A tto rn ey  G ene ra l pursuant lo  section 5 9 | o f  this 
l l l le  based on  d e le rn r ln a llo n *  made by the A tto r ­
ney G en e ra l respecting su rh  In fo rm a lhm , see sec­
tion  MM o f  Tub L . 9 5 - 5 2 1, set o u l a* a no le  trader 
section 3 9 1 o f  this ll l le .

le g is la t iv e  l l h l n r y .  T o r  leg ida t lve  h is to ry  ant! 
pu rpose  o f  P ub  L . 9 5 - 5 7 1 , se* |9 7 8  U S  C ode 
C ong , and A dm  News, p  4 ? |6  See, a lso . Tub I. 
9 7  -409, I9 8 2  U S  C«*»le C ong  and A dm  New*, 
p 3537

PART III—COURT OFFICERS AND EMI’ld;VISES

C h a p t e r  S e c t i o n
4 3 .  U n i t e d  S t a l e s  M n g ls l r n t c 9 .......................................................................................................$31
5 1 .  U n i t e d  S t a l e s  C la im s  C o u r t .............................  ................................................................. 791
( 5 3 .  R e p e a l e d ]
5 5 .  C o u r l ' o f  I n l o r n n t l o n n l  T r a d e ........................................................................................... . . . 8 7 1

A m e n d m e n t  E f f e c t i v e  A p r i l  I ,  ( 9 9 4
P ub.L  S S - m ,  Tille II, .4 m /b ) .  Tille IV. .« f  07(b), Nov. 0, 1979. 9 ) S in t  

‘i f 07, 11092. provided Hint, effective Apr: /, 1991. Ihr analysis n f  chapter* 
com prising Tart HI is amended bp adding

"90. flnukruptcg  Courts......................    771"

1943 A m cm lm rnL  P u b .L  9 7 -1 5 4 , T (I f r  I . n t  "C m ir l n f  In te rn a tion a l T ra ilc "  fu r "Cuv litm *
I I  D U r K I ) .  I3 2 (r) .  A p r . 7 , 1943 , ° 5  R ia l. 33, C o u r t"  a* chapter 35 heading.34 , * u b * t liu lo l ’ U niter) S ta ir*  C la im * C o u r t"  fu r
"C u it i l n f  C la im * "  In Item  31 and  v liucV nut l l r r i i  1944 Amendment, P ub .L . 9 0 -3 7 4 , T ille  I, 
53 "C o u rt  o f  C uU om * and P« len l A pp rn l* " . 4 U1J(«). Oct. 17. I96R , 42 Sint t i l l ,  ju tn lllu tc d

1940  Amendment. T u b ,! . 9 4 - 4 1 2 , T itle  V, "U n ite d  S ta le* M ng lU ra lc * ' fn r "U n ited  Slate*
5 5 0 1 (1 3 ). O ct 10. I9R 0 , 94  S la t 1742, *uh*tilu t- C om m m ln u e r* "  n* tlie heading n f  ebap le r 4 )

CIIAI'TEIt -II— ADMINISTRATIVE OFFICE OF UNITED 
STATES COURTS

11 61 )1 , C r c n t l n l l j  D i r e c t o r  n m l D o p t i l y  D i r e c t o r
fe d e ra l T ra r lt e r  and T rn r rd u r t  

R eco rd * requ ired  In  be f c p l by A r lm ln lU r . l lv e  
O ffice  o f  Ihe  U n l lr f l  S late* C ou rt* , * r r  W rigbt'
C rim in n l 2d f  SR I.

B 6 6 2 ,  E m p l o y e r s
( n )  T h e  D i r e c t o r  n h n l l n j i jx i i n t  n m l f i x  ( l i e  c o m p e n s a t i o n  n f  n e r o s s a r y  e m p lo y e e s  n f  

t h e  A d m in i s t r a t i v e  O f f i r e  In  a c c n n la t i r c  w i t h  t l i o  p r o v i s io n s  n f  c h a p t e r  5 1  n m l 
s i i l i r h n p t o r  I I I  n f  e l t a p l e r  5 3  n f  l l l l e  5 .  r e la t i n g  tn  c la s s i f i r n l ln n  n m l G e n e r n l  S c h e d u le  
p a y  r u l e s .

( h i  N o t w i t h s t a n d i n g  a n y  o t h e r  l a w ,  t h e  D i r e c t o r  m a y  a p p o in t  r c r l i f i n l  i n t e r p r e t e r s  
In  a c c o r d a n c e  w it h  s e c t io n  6 Q i ( n ) ( l 5 ) ( R )  n f  t h i s  t i t le  w i t h o u t  r e g a r d  l o  I h e  p r o v i s io n s  
o f  c h a p t e r  5 1  a n d  s u b c lm p t c r  I I I  n f  c h a p t e r  5 3  o f  t i t le  5 ,  r e la t i n g  t o  c la s s i f i c a t i o n  n m l 
G e n e r a l  S c h e d u le  p a y  r a lc R ,  h u t  t h e  c o m p e n s a t i o n  o f  n n y  p e r s o n  a p p o in t e d  u n d e r  
t i t le  s u l t s r c H o n  s h a l l  n o t  e x c e e d  th e  a p p r o p r i a t e  e q u i v a le n t  o f  t h e  h ig h e s t  r a l e  o f  g u y  
p a y n b le  f o r  t h e  h ig h e s t  g r a d e  e s t a b l i s h e d  in  t h e  G e n e r n l  S c h e d u le ,  s e c t io n  5 3 .1 3  n f  
t i l l e  5 .

( e )  T h e  D i r e c t o r  m n y  o b t a i n  p r r s n n n l  s e r v i c e s  n s  a u t h o r i z e d  h y  s e c t i o n  31011 n f  
t i l l e  5 ,  a t  r a lc R  n o t  l o  e x c e e d  t h e  a p p r o p r i a t e  e q u i v a le n t  o f  t h e  h ig h e s t  r a t e  o f  p a y  
p a y n b le  f n r  t h e  h ig h e s t  g r a d e  e s t a b l i s h e d  In  t h e  G e n e r n l  S c h e d u le ,  s e c t i o n  5 3 3 2  o f  
t i t l e  5 .

( d )  A l l  f t i n c U n u s  o f  o t h e r  o f f i c e r s  a n d  e m p lo y e e s  o f  U tc  A d m in i s t r a t iv e  O f f i c e  a n d  
o i l  f u n c t i o n s  o f  o r g a n i z a t i o n a l  u n i t s  o f  t h e  A d in lu i s l r u U v o  O f f i c e  s r e  v e s t e d  in  Ih e  
D i r e e ln r .  T h e  D i r e c t o r  m n y  d e le g a t e  n n y  o f  H ie  D i r e c t o r ' s  f u n r l l n n s .  p o w e r s ,  d u t ie s ,  
n o d  a u t h o r i t y  ( e x c e p t  t h e  a u t h o r i t y  l o  p r o m u lg a t e  r u l e s  s a d  r e g u la t i o n s )  l o  s u c h  
o f f i c e , ; !  n n d  e m p lo y e e s  o f  t h e  ju d i c i a l  h r n n r l i  o f  G o v e r n m e n t  a s  t h e  D i r e c t o r  m a y  
d e s i g n a t e ,  n n d  s u b je c t  t o  s u c h  t e r m s  n n d  c o n d i t i o n s  n s  t h e  D i r e c t o r  m a y  c o n s id e r  
a p p r o p r i a t e ;  n m l n m y  a u t h o r i z e  t h e  s u c c e s s iv e  r c d c lc g n t i o n  o f  s u c h  fu n c t i o n s ,  
p o w e r s ,  d u t i e s ,  n m l a u t h o r i t y  n s  t h e  D i r e c t o r  m n y  d e e m  i le a l r n h t e .  A l l  o f f i c i a l  n i l s  
p e r f o r m e d  b y  s u c h  o f f i c e r s  n o d  e m p lo y e e s  s h a l l  h a v e  I h e  s a m e  f o r r e  n n d  o f f e r !  n s  
t h o u g h  p e r f o r m e d  h y  ( l i e  D i r e c t o r  in  p e r s o n .
(A *  am end ed  O ct. 2 9 , I1I7R, T a b  I .  9 5  5 9 9 . <i 5 . 9 2  S la t  2 014  I
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2-larch 6 , 1985

Poach V 
State Cf-pitol 

Juneau, Alaska 99811

Mr. Norman C. Gorsuch 
Attorney General,
State of Alaska 
Pouch K
Juneau, Alaska 99811 

Dear Sir:

This letter constitutes a formal request that yai appoint either a 
special prosecutor or an independent investigator to determine if there 
have been violations of state law in connection with the activities in 
the North Slope Borough.

The activities in question include the transactions described in the 
Main Hurdman Compliance Report for the North Slope Borough Assembly, 
dated December 4, 1984. They also include the extensive reports which 
have emerged through the media , involving the same individuals who are 
discussed in the audit.

In Representative Fritz Pettyjohn's letter to yen dated March 1, 1985, 
he inquired as to your position with regard to conflict of interest.

Specifically, he asked about the conflict which can arise out of your 
dual role as both the attorney for the governor, and as the chief 
prosecuting officer for the state of Alaska.

Daniel Hickey's letter of the same date and in response cn your behalf, 
did not address these questions.

We feel the failure of your office to conduct an investigation before 
this date may be related to the fact that your client, Governor 
Sheffield, held a fundraiser in Seattle on May 16, 1984, at which the 
individuals and corporations named in the Main Hurdman audit contributed 
$52,000 to the Sheffield/McAlpine Carmittee, and that, two days later, 
your client received a check for $70,000 from that committee. Ihe 
$70,000 went directly into his personal funds in repayment of a personal 
loan he had made tc his campaign.

To say that your client's conduct was of questionable propriety is 
perhaps too delicate. As his attorney, surely ycu have advised him of 
the legality of his actions. As chief prosecutor for the state of 
Alaska, you are in a scmewhat compromising position.
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A  similar situation occurred in the winter and spring of 1983, when 
questions arose about a fundraising trip yen and your client made. You 
raised approximately $200,000 from oil companies and lobbyists, which 
again went into your client's personal funds in repayment of a campaign 
loan.

In response to the criticism of this conduct, Governor Sheffield stated 
that if an investigation into the fundraising trip was warranted, it 
should be conducted by a special, prosecutor (Anchorage Daily News, March 
5, 1983). Subsequently, an "independent investigator" was appointed and 
an investigation took place.

W e  suggest to you that the present circumstances are even more 
compelling than those which led to the appointment of that "independent 
investigator." After all, the oil executives and the lobbyists who 
contributed the $200,000 to your client were not engaged in the kind of 
activities which took place in the North Slope Borough by the 
contributors of May 16, 1984.

Although we have not contacted him, we would suggest retired Superior 
Court Judge Ralph Moody would be an appropriate person to be named 
either special prosecutor or "independent investigator."

Judge Moody' s 22 years an the Superior Court bench and his untarnished 
reputation for integrity would make him a logical choice. He has served 
as the Democratic Majority Leader of the Alaska State Senate, and as 
Attorney General under former Governor Egan before his judicial 
appointment.

In a speech to the Anchorage Chamber of Commerce February 28, 1983, you 
stated that improvements were needed in the conflict of interest laws to 
clarify what actions by public officials and state employees should be 
prohibited. To that end, Senate Bill 501 was introduced at tlie 
governor's request on February 14, 1984. For same reason, no such bill 
has been introduced this year. We would be interested in the current 
position of the administration on this subject. In that connection, we 
are preparing legislation which would parallel Chapter 39 of Title 28 
of tlie United States Code, dealing with the appointment of independent 
counsel to investigate alleged wrongdoing within the Executive.

We would appreciate any suggestions you might have in this regard.

In closing, we believe anything short of the appointment of someone of 
the stature of Judge Moody as special prosecutor or investigator, would 
not satisfy the public demand for a full and complete inquiry into the 
finances of the previous North Slope Borough administration. We urge you
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to give this matter thorough consideration. 

Cordially,

/ < ?  /  -r-J---

~ s  ' I ?
Rep. Robin Taylor /



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

Pouch Y , State C a p ito l 
Juneau, A laska 99811 

(907) 465-3991

January 28, 1982

MEMORANDUM

TO: Representative Barnes

FROM: Leslie LongenbaughW /
Research Staff

RE: Relationship of Elected and Appointed Attorneys
General in Other States to Prosecuting Attorneys

Research Request Number 82-9

Bill Cook of your staff asked that we report on the relationship between 
state attorneys general and state prosecuting attorneys. Specifically, 
Mr. Cook asked that we survey other states in regard to their election 
or appointment of attorneys general and prosecutors, and the degree to 
which prosecutors are independent of the attorneys general.

In most states, both the attorney general and the prosecuting attorneys 
are elected. Most attorneys general head their states' justice or law 
departments but have few or no statutory responsibilities concerning 
the prosecution of either criminal or civil cases. When they do have 
prosecutorial responsibilities, attorneys general in most states prose­
cute only appealed criminal cases. The attorney general is charged by 
statute (AS 44.23.020) with, among other duties, prosecuting violations 
of State law. The attorney general appoints regional district attor­
neys to fulfill these prosecutorial duties, and he may remove these 
appointees from office.

rS 1
Ruth Blau of the National Association of Attorneys General1 informed us 
that most attorneys general are elected; Alaska is among the six states 
that appoint, rather than elect, their attorneys general. In Maine, 
the legislature appoints the attorney general; in New Hampshire, the 
governor appoints with the aid of the Executive Council, made up of 
county representatives who are not in the state legislature; in Ten­
nessee, the state Supreme Court makes the appointment; and in Wyoming 
and New Jersey the governor appoints the attorney general.

^Ruth Blau, Publications Director, National Association of Attorneys 
General, Washington, D.C.; telephone: (202) 624-5454.
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We also spoke with Tom Hinton of the National District Attorneys' Associ­
ation3, who informed us that prosecuting attorneys in most states are 
elected from within the county, election district, or other area they 
serve. According to Mr. Hinton, only in Alaska, Connecticut, and New 
Jersey are district attorneys appointed rather than elected.

Several states make a distinction in jurisdiction between criminal and 
civil prosecutions. In Texas, for example, the elected "district at­
torneys" prosecute only criminal cases, while the also elected "county 
attorneys" may handle both civil and criminal prosecutions.

Some of the minimum qualifications for elected prosecuting attorneys 
vary widely from one state to the next, although almost all states 
require that candidates be trained attorneys.

Mr. Hinton stated his belief that-a change to an elected attorney gener­
al could compromise the integrity of the district attorneys in Alaska, 
if the attorney general remained charged with their appointment. An 
example of such a conflict is the possibility that district attorneys' 
prosecutions sometimes would become entangled with the attorney gener­
al 's desire to win reelection. He suggested the following methods of 
selection, both of which he feels would maintain the prosecutors' in­
tegrity.

• gubernatorial appointment with approval by one or both houses of 
the state legislature, a method which would maintain control of 
prosecutors at the state level; and

• popular election within the regions they serve, a method which 
■ would offer the local citizenry more direct control over its prose­

cuting attorneys.

Mr. Hinton stated his conviction that California has the "most effi­
cient" criminal justice system. The popularly-elected attorney general 
heads the state department of justice, which performs criminal justice 
planning and renders legal advice to state government agencies and of­
ficials. The attorney general usually has only incidental relations 
with the locally-elected county district attorneys, who prosecute all 
civil and criminal cases during their four-year terms of office. The 
California attorney general and district attorneys may be impeached and 
removed from office by the state legislature.

3 Tom  H i n t o n ,  N a t i o n a l  D i s t r i c t  A t t o r n e y s '  A s s o c i a t i o n ,  V i r g i n i a ;  t e l e ­

p h o n e :  ( 7 0 3 )  5 4 9 - 9 2 2 2 .
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MEMORANDUM

TO: Representative Barnes

FROM: Leslie LongenbaughW
Research Staff

RE: Relationship of Elected and Appointed Attorneys
General in Other States to Prosecuting Attorneys

Research Request Number 82-9

Bill Cook of your staff asked that we report on the relationship between 
state attorneys general and state prosecuting attorneys. Specifically, 
Mr. Cook asked that we survey other states in regard to their election 
or appointment of attorneys general and prosecutors, and the degree to 
which prosecutors are independent of the attorneys general.

In most states, both the attorney general and the prosecuting attorneys 
are elected. Most attorneys general head their states' justice or law 
departments but have few or no statutory responsibilities concerning 
the prosecution of either criminal or civil cases. When they do have 
prosecutorial responsibilities, attorneys general in most states prose­
cute only appealed criminal cases. The attorney general is charged by 
statute (AS 44.23.020) with, among other duties, prosecuting violations 
of State law. The attorney general appoints regional district attor­
neys to fulfill these prosecutorial duties, and he may remove these 
appointees from office.

r h .
Ruth Blau of the National Association of Attorneys General1 informed us 
that most attorneys general are elected; Alaska is among the six states 
that appoint, rather than elect, their attorneys general. In Maine, 
the legislature appoints the attorney general; in New Hampshire, the 
governor appoints with the aid of the Executive Council, made up of 
county representatives who are not in the state legislature; in Ten­
nessee, the state Supreme Court makes the appointment; and in Wyoming 
and New Jersey the governor appoints the attorney general.

2Ruth Blau, Publications Director, National Association of Attorneys 
General, Washington, D.C.; telephone: (202) 624-5454.
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According to Ms. Blau, states that elect their attorneys general usual­
ly require that the candidates be lawyers and United States citizens; 
some require two to ten years' residency in their states, and some two- 
thirds of all states require that attorneys general be of a minimum 
age. In thirty-seven states, candidates for attorney general must 
have passed the state bar examination.

The method used in New Jersey in selecting attorneys general and dis­
trict attorneys is closest to that used in Alaska. As in this state, 
both attorneys general and district attorneys are appointed rather 
than elected; the major difference in New Jersey is that the district 
attorneys are appointed by the governor, rather than by the attorney 
general, and are subject to approval by the state senate.

Voters in Pennsylvania recently amended their state constitution to 
allow election, rather than appointment, of their attorneys general. 
After the constitutional change, a committee of interested attorneys, 
legislators and other citizens was appointed to decide how best to 
make the change smoothly. The elected attorney general may serve two 
consecutive terms of four years each; the election is held in the mid­
dle of the gubernatorial term.2 The constitutional change in Pennsyl­
vania broadened the attorney general's prosecutorial powers. Also, 
Ray Zimmerman, the state's first elected attorney general, was a dis­
trict attorney before his election as attorney general. The new at­
torney general has made a commitment to cooperating with locally- 
elected district attorneys in investigations and prosecutions. Like 
his counterparts in several other states, Mr. Zimmerman has established 
a special office that helps local prosecutors with their investigations.

In the eastern states of Delaware and Rhode Island, attorneys general 
are solely responsible for prosecution of all criminal and civil cases, 
just as is the Alaska attorney general. The National Association of 
Attorneys General presumes that the two states do not have separate 
local district attorneys because the states are so small.

The attorney general in Ohio has no prosecutorial duties at all, even 
in instances of appealed criminal convictions. The attorney general 
in Ohio thus has little contact with the district attorneys, who are 
elected locally.

2Robert Gentzel, Assistant Press Secretary, Office of the Attorney 
General, Harrisburg, Pennsylvania; telephone: (717) 787-3391.
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We also spoke with Tom Hinton of the National District Attorneys' Associ­
ation3, who informed us that prosecuting attorneys in most states are 
elected from within the county, election district, or other area they 
serve. According to Mr. Hinton, only in Alaska, Connecticut, and New 
Jersey are district attorneys appointed rather than elected.

Several states make a distinction in jurisdiction between criminal and 
civil prosecutions. In Texas, for example, the elected "district at­
torneys" prosecute only criminal cases, while the also elected "county 
attorneys" may handle both civil and criminal prosecutions.

Some of the minimum qualifications for elected prosecuting attorneys 
vary widely from one state to the next, although almost all states 
require that candidates be trained attorneys.

Mr. Hinton stated his belief that-a change to an elected attorney gener­
al could compromise the integrity of the district attorneys in Alaska, 
if the attorney general remained charged with their appointment. An 
example of such a conflict is the possibility that district attorneys' 
prosecutions sometimes would become entangled with the attorney gener­
al 's desire to win reelection. He suggested the following methods of 
selection, both of which he feels would maintain the prosecutors' in­
tegrity.

• gubernatorial appointment with approval by one or both houses of 
the state legislature, a method which would maintain control of 
prosecutors at the state level; and

• popular election within the regions they serve, a method which
• would offer the local citizenry more direct control over its prose­

cuting attorneys.

Mr. Hinton stated his conviction that California has the "most effi - 
cient" criminal justice system. The popularly-elected attorney general 
heads the state department of justice, which performs criminal justice 
planning and renders legal advice to state government agencies and of­
ficials. The attorney general usually has only incidental relations 
with the locally-elected county district attorneys, who prosecute all 
civil and criminal cases during their four-year terms of office. The 
California attorney general and district attorneys may be impeached and 
removed from office by the state legislature.

3 To m  H i n t o n ,  N a t i o n a l  D i s t r i c t  A t t o r n e y s '  A s s o c i a t i o n ,  V i r g i n i a ;  t e l e ­

p h o n e :  ( 7 0 3 )  5 4 9 - 9 2 2 2 .
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Mr. Hinton has sent us a copy of his organization's 1979 review of all 
states' methods of selecting district attorneys. When these materials 
arrive we will forward them to your office.

Please call on us if we can be of further assistance.

LL:dlp



M E M O R A N D U M

TO: R e p r e s e n t a t i v e  R i c k ^ p ^ e ^ i n g
F ROM: B i l l  L o v e l l ,  Staff
D A TE: M a y  27, 1983

RE: A t t a c h e d  l e t t e r

Y o u r  o f f i c e  r e c e i v e d  the a t t a c h e d  
l e t t e r  a n d  r e v i s e d  f i s c a l  n o t e  f r o m  
S e n a t o r  F i s c h e r ' s  s t a f f  th i s  
a f t e r n o o n .

W e  c o u l d  r e q u e s t  a n e w  f i s c a l  n o t e  
f r o m  s o m e  o t h e r  s o u r c e  if y o u  w a n t .

/wtl



N o n - s a l a r y  costs i n c l u d e  a n t i c i p a t e d  space r e n t a l  of
6,000 sq. ft. for the a d d i t i o n a l  staff of 34, at $2.00 p e r  sq. 
ft., p e r  m onth, p l u s  2 , 0 0 0  sq. ft. each, for r e c ords  m a n a g e m e n t  
and d u p l i c a t i o n  services. A l s o  c o s t e d  in is $200 p e r  m o n t h  p e r  
e m p l o y e e  for c o n t r a c t u a l  s e r v i c e s  to c o v e r  telephone, c o p y i n g  and 
postage. O n g o i n g  c o m m o d i t i e s  are e s t i m a t e d  at $150 p er month, 
p e r  employee. N e w  p o s i t i o n  costs i n c l u d e  $ 1,500  p er e m p l o y e e  fo r 
o n e - t i m e  c o m m o d i t i e s  ( f u r n i t u r e  and e q u i p m e n t  c o s t i n g  less than 
$500 p e r  item), a n d  $ 1 , 2 0 0  p e r  e m p l o y e e  for n e w  p o s i t i o n  
e q u i p m e n t  c o s t i n g  m o r e  than $500 per item. S p e c i a l  items i n c l u d e  
$ 1 5 , 0 0 0  for e m p l o y e e  r e c r u i t m e n t  a d v e r t i s i n g  for n o n - a t t o r n e y  job 
a p p l i c a n t s ,  $ 5 , 0 0 0  f o r  p e r s o n n e l  s y s t e m  p r i n t i n g ,  and $ 2 0 , 0 0 0  for 
a data p r o c e s s i n g  p r o g r a m  to m a i n t a i n  E E O  s t a tistics. W o r d  
p r o c e s s o r s  w i l l  cost $ 1 4 , 5 0 0  e a c h  for a tot al cost cf $48,000. 
R e c o r d s  m a n a g e m e n t  e q u i p m e n t  i n c l u d e  s t o r a g e  d e vices and 
m i c r o f i l m / g r a p h i c s  e q u i p m e n t  t o t a l l i n g  $75,000. D u p l i c a t i o n  
e q u i p m e n t  w i l l  cos t a p p r o x i m a t e l y  $150,000. DP t e r m i n a l s  for 
b o t h  the DP s e c t i o n  anjd the t i m e k e e p i n g  s e c t i o n  w i l l  cost 
$50,000. D a t a  p r o c e s s i n g  c o m p u t e r - t i m e  s h o u l d  be at $ 1 5 0 , 0 0 0  p e r  
y e a r  a n d  an a d d i t i o n a l  $ 1 5 0 , 0 0 0  is i n c l u d e d  to m a i n t a i n  and 
e n h a n c e  the d e p a r t m e n t ' s  w o r k  m a n a g e m e n t ,  t i m e k e e p i n g ,  o p i n i o n  
indexing, W e s t l a w  a n d  P R O M I S  systems.

The t o t a l  a d d i t i o n a l  cost of $ 2 , 4 1 2 , 9 2 1  is an e n o r m o u s  
i n c r e a s e  o v e r  the d e p a r t m e n t ' s  c u r r e n t  a d m i n i s t r a t i v e  o v e r h e a d  of 
$ 4 4 9 , 8 0 0  p r o j e c t e d  for FY 84. It is, h o w e v e r ,  p a r t  of the p r i c e  
that m u s t  be p a i d  if the p r o p o s a l  to h a v e  an e l e c t e d  a t t o r n e y  
g e n e r a l  is a d o p t e d  b y  the e l e c t o r a t e  d u r i n g  the 1984 g e n e r a l’ 
e l e c t i o n .

A n o t h e r  m a j o r  cost a r e a  that w i l l  e v e n t u a l l y  o c c u r  as a 
r e s u l t  of c h a n g i n g  f r o m  an a p p o i n t e d  to an e l e c t e d  a t t o r n e y  
general, w i l l  b e  a p r o l i f e r a t i o n  of s p e c i a l  c o u n s e l  on the s t a f f  
of m a j o r  d e p a r t m e n t s .  H i s t o r i c a l l y ,  such c o u n s e l  h a v e  b e e n  
e m p l o y e d  b y  e x e c u t i v e  b r a n c h  a g e n c i e s  to give d e p a r t m e n t  h e a d s  a 
" s e c o n d "  o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  in s tates h a v i n g  an 
e l e c t e d  a t t o r n e y  gener al. S u c h  c o u n s e l  u s u a l l y  do n o t  h a v e  the 
a u t h o r i t y  to l i t i gate, b u t  they do p r o v i d e  legal a d v i c e  to 
d e p a r t m e n t  h e a d s  a n d  s u b m i t  a m i c u s  b r i e f s  in l i t i g a t i o n  a f f e c t i n g  
th e i r  d e p a r t m e n t ' s  p r o g r a m s .  It is n o t  u n u s u a l  in t h e s e  s t a t e s  
to see f o u r  or five s e p a r a t e  b r i e f s  f i l e d  in a s i n g l e  m a t t e r ,  in 
a d d i t i o n  to the a t t o r n e y  g e n e r a l ' s  brief, r e p r e s e n t i n g  the 
v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  agenc ies. C o s t s  for j u s t  a 
s i n g l e  s p e c i a l  c o u n s e l ,  i n c l u d i n g  s e c r e t a r i a l  a s s i s t a n c e ,  total 
a b o u t  $ 1 5 0 , 0 0 0  p e r  y e a r  in 1983 dollars. A l t h o u g h  it is 
i m p o s s i b l e ,  at this time, to a c c u r a t e l y  say h o w  e x t e n s i v e  the 
us e  of i n - h o u s e  c o u n s e l  w i l l  be if t he re is an e l e c t e d  a t t o r n e y  
g e n e r a l ,  the a d d i t i o n a l  cost for such c o u n s e l  c o u l d  e a s i l y  e x c e e d  
$ 1 . 0  m i l l i o n  a n n u a l l y ,  w i t h i n  j u s t  a f e w  years.
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I . REQUEST I I • FISCAL DETAIL
B i V i / R e s o l u t i o n  No. : CSSSHJR No. 7 (Ju d ic iary) Agency Af fec t ed :  Department of Law

<pnncnr. „n,,ci TnHiri^rv <0rig .-U ehiine) bku, Program of subprogram^) Anectec
Reauestor: Senate S ta te  A ffa irs Legal Serv ices , Administrative Services

EXPENDITURES/REVENUES: (Thousands of Dollars)
FY 83 | FY 84 | rY 8b I FY 8b 1 FY-87 1 FY 88

OPERATING I I  I - l
100 PERSONAL SERVJCE5 1 1 1 1 1
200 TRAVEL 1 1 1 1 1
300 CONTRACTUAL 1 1 1 1 1
400 COMMODITIES 1 I I I
500 EQUIPMENT 1 1 1
500 LAND A STRUCTURES 1 1 1 1 1
700 GRANTS, CLAIMS, ETC 1 1 1 1 1 1

i I I 1 1 1 1
TOTAL OPERATING I 1 * 1 * I * | * :

i CAPITAL I I  I I I

REVENUE 1 1 1 1 1 1

FUNDING: (Thousands of Dollars)
GENERAL FUND 1 I * 1 * 1 * l *
FEDERAL FUNDS l I I 1 l
OTHER (Specify Source) 1 I 1 1 1

1 i l 1 l

POSITIONS:
FULL-TIME 1 l * I * | * i *
PART-TIME 1 1 1 I I
TEMPORARY l 1 I l l

1 1 I 1 I

I I I .  SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

* Because expenditures would not begin u n t i l  the l a t t e r  p a r t  of FY 85, ac tu a l  costs 
cannot be determined a t  th is  time. Please see Analysis.

IV. ANALYSIS: At t ach  a s e p a r a t e  pace f o r  any Analys i s

p „ „ Z - x l c t .P r e p a r e d  By: Richard I .  Peeuesrt Di r ec t o r_____________
D i v i s i o n :  Adm inistrative SerWces Division

r- • M n r m  tan  C HnYa  n r W  A f h n r n  p v

Phone: 465-3672
Date:  May 26, 1963“"

Approved by Commissioner :  Norman C. Gorsuch', At torney General  Date:  May 26, 1983
Depar tment :  Department of  Law___________________________________  ~

D i s t r i b u t i o n :
O r i g i n a l  t o  L e g i s l a t i v e  Finance
Copy t o  O f f i c e  of  Management and Budget  ( f o r  L e g i s l a t u r e  i n t ro d u c e d  b i l l s )  
Codv t o  Depar tment  ( f o r  Governor  i n t r o d u c e d  b i l l s )
Copy t o  Sponsor
Copy t o  Req ue s t o r  ( i f  d i f f e r e n t  from Sponsor)______________________



C S S S H J R  No. 7 (Jud ic i a r y )
A n a l y s i s

Th i s  r e s o l u t i o n  p r o v i d e s  for a b a l l o t  p r o p o s i t i o n  that 
wo u l d ,  if a p p r o v e d  b y  the v o t e r s ,  a m e n d  the s t a t e ' s  c o n s t i t u t i o n  
by c h a n g i n g  the p o s i t i o n  of a t t o r n e y  g e n e r a l  f r o m  an a p p o i n t e d  
o f f i c e  to an e l e c t e d  o f fice.  T h e  p r o p o s e d  a m e n d m e n t s  w o u l d  also 
r e m o v e  the g o v e r n o r ' s  o r g a n i z a t i o n a l  a n d  s u p e r v i s o r y  c o n t r o l s  
o v e r  a n y  f u n c t i o n  or u n i t  of g o v e r n m e n t  h e a d e d  b y  the a t t o r n e y  
general.

T h e s e  c o n t r o l s  are n o r m a l l y  m a i n t a i n e d  t h r o u g h  
e x e c u t i v e  b r a n c h  p r o c e d u r a l  r e q u i r e m e n t s  i m p o s e d  on o t h e r  
e x e c u t i v e  b r a n c h  a g e n c i e s  b y  the D e p a r t m e n t  of A d m i n i s t r a t i o n  and 
the O f f i c e  of M a n a g e m e n t  a n d  B u d g e t .  T h e  c o n t r o l s  are e x e r c i s e d  
b y  r e q u i r i n g  that o t h e r  d e p a r t m e n t s  o b t a i n  0 M B ' s  and 
A d m i n i s t r a t i o n ' s  a p p r o v a l  for: p u r c h a s i n g ,  l e a s i n g  a n d  supply;
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t i n g ;  d u p l i c a t i n g  services; 
p e r s o n n e l  a d m i n i s t r a t i o n  a n d  l a b o r  r el ations; e q u a l  e m p l o y m e n t  
o p p o r t u n i t y  p r o g r a m s ;  d a t a  p r o c e s s i n g ,  i n f o r m a t i o n  m a n a g e m e n t  and 
t e l e c o m m u n i c a t i o n s  s e r v ic es; r e c o r d s  m a n a g e m e n t ;  p r e a u d i t  
a c c o u n t i n g  services; a n d  b u d g e t  p r e p a r a t i o n  a n d  b u d g e t  
m a n a g e m e n t .

It w i l l  b e  v e r y  e x p e n s i v e  for a n  e l e c t e d  a t t o r n e y  
g e n e r a l  to p r o v i d e  all o r  m o s t  o f  these s e r v i c e s  in-h ouse. 
A l t h o u g h  an a t t o r n e y  g e n e r a l  m a y  d e c i d e  to u s e  some o f  the 
c e n t r a l l y  p r o v i d e d  s e r v i c e s ,  k e y  areas s u c h  as: p e r s o n n e l ;
profe s s i o n a l -  s e r v i c e s  c o n t r a c t i n g ;  p u r c h a s i n g ,  s u p p l y  a n d  
leasing; data p r o c e s s i n g ;  a n d  b u d g e t  p r e p a r a t i o n  and m a n a g e m e n t ,  
w o u l d  h a v e  to be p r o v i d e d  i n - h o u s e  if the a t t o r n e y  g e n e r a l ' s  
f u n c t i o n s  are to be at l e a s t  r e a s o n a b l y  free of the g o v e r n o r ' s  
s u p e r v i s i o n .  In a d d i t i o n ,  it is m o r e  than l i k e l y  that a t t o r n e y  
t i m e k e e p i n g  w o u l d  b e  r e q u i r e d  t h r o u g h o u t  the C i v i l  D i v i s i o n  
b e c a u s e  m o s t  c l i e n t  a g e n c i e s  w o u l d  not share the same p r i o r i t i e s  
a n d  p r o g r a m  g oals o f  a n  e l e c t e d  a t t o r n e y  g e n e r a l  and t h e y  w o u l d  
u n d o u b t e d l y  i n s i s t  t-hat all i n t e r a g e n c y - f u n d e d  l e g a l  s e r v i c e s  
p r o v i d e d  on t h e i r  b e h a l f  b e  a c c u r a t e l y  d o c u m e n t e d  a n d  f u l l y  
s u b s t a n t i a t e d .

A d d i t i o n a l  costs, e x p r e s s e d  in F Y  83 d o l l a r s ,  that w i l l  
p r o v i d e  f o r  c o m p l e t e  i n d e p e n d e n c e  f r o m  the o r g a n i z a t i o n a l  and 
s u p e r v i s o r y  c o n t r o l  of the g o v e r n o r  are s h o w n  below. E v e n  if the 
a t t o r n e y  g e n e r a l  w e r e  to f o r e g o  a p a r t  of this i n d e p e n d e n c e ,  the 
s a v i n g s  w o u l d  o n l y  a m o u n t  to 20 or 30Z of the t o t a l  c o s t  b e c a u s e  
of the n e c e s s i t y  to r e t a i n  i n - h o u s e  c o n t r o l  o v e r  the e s s e n t i a l  
s u D p o r t  s e r v i c e s  that d e t e r m i n e  a d e p a r t m e n t ' s  f r e e d o m  o f  action.



D i r e c t o r ' s  O f f i c e

F u n c t i o n

P e r s o n n e l

P r o p e r t y / S u p p l y

F i n a n c e / A c c o u n t i n g

Po s i t i o n s
S a l a r y /

Be n e f i t s O t h e r  P o s i t i o n  Costs T o t a l

(1 )
(1 )
(1 )

B udget A n a l y s t  R19 
Admin. O f f i c e r  R17 
Clk. T y p i s t  R 8

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n g o i n g  
C o m m o d .- o n e - t i m e  
E q u i p .- o n e - t i m e

2,500
24.100 
5,400 
4 ,500

18.100
(3) 11 3,805 54,600 1 6 8 , 4 0 5

(1 )
(2 )
(1 )
(2 )
(1 )
(1 )

P e r s o n n e l  Mgr. R21 
P e r s o n n e l  A n a l y s t s  R16 
T r a i n i n g  O f f i c e r  R18 
Pe r s o n n e l  T e c h . ' s  R12 
P a y roll C l e r k  RIO 
Clk. T y p i s t  R8

T r a v e l  
C o n t r a c t u a 1 
C o m m o d . - o n g o i n g  
C o m m o d .- o n e - t i m e  
E q u i p .-o n e - t i m e

2,500 
54 ,200 
14,400 
1 2 , 0 0 0  
24 ,100

(8 ) 2 5 5 , 3 0 7 107,200 “76775-07

(1 )
(1 )
(1 )
(1 )

M a t e r i a l s  Mgr. R21 
P u r c h a s i n g  A g e n t  R18 
Su p p l y  O f f i c e r  R16 
Clk. T y p i s t  R 8

T r a v e l  
C o n t r a c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d .-o n e - 1 ime 
E q u i p .-o n e - t i m e

2,500
19,600
7,200
6 , 0 0 0

19,300
(4) 1 6 1 ,843 t 54 ,600 21'6744"3'

(1 )
(1 )
(1 )

F i n a n c e  O f f i c e r  R21 
Acct. S u p e r v i s o r  R16 
Acct. C le rk RIO

•

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p .-one- t i m e

2,500 
19,900 
5,400 
4 ,500 
3,600 IE q u i p .-o n e - t i m e  J,60U '

T J T ---------------------------------------------- r  2-074 27 ---------------------------35 ,9’06 1"5 67327



A t t o r n e y  T i m e k e e p i n g
(1) A c c o u n t a n t  R18 
(3) DP C l e r k s  R11/R9

74) 1 1 1 ,023

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n going 
C o m m o d .- o n e - t i m e  
E q u i p .- o n e -time

1,800
33.000 
7,200 
6 , 0 0 0

16.000 
6 4 , 0 0 0 T r s r m

Re c o r d s  M a n a g e m e n t
(1) R e c o r d s  A n a l y s t  R18 
(1) R e c o r d s  S u p e r v i s o r  R15
(1) R e c o r d s  H a n d l e r  R12
(2) M i c r o f i l m  O p e r a t o r s  R10/R14

T3T i m / w

T r a v e l  
C o n t r a c t u a l  
C o m m o d .- o n goi ng 
C o m m o d .- o n e - t i m e  

E q u i p . - o n e - t i m e

1,800 
81,200 
9,000 
7,500 

81,000 
IE  0 /5 O'0 " i 'W T m

Data P r o c e s s i n g / C o m m u n i c a t i o n s
(1) DP Mgr. R21
(1) P r o g r a m m e r  A n a l y s t  R18
(1) DP/Comm. Sys. Supvr. R18

(3 ) 142,116”

T r a v e l  
C o n t r a c t u a l  
C o m m o d .-ongoing 
C o m m o d . - o n e - t i m e  
E q u i p .-one-t ime

2,500
3 1 9.9 00 

5,400 
4,500

41,600
37 3 . 9 0 0 TTF /O 'l 6

D u p l i c a t i o n  S v c s .
(1) D u p l i c a t i o n  Mgr. R19
(1) P r i n t i n g  Tech. R17
(2) M a c h i n e  O p e r a t o r s  R12

7v r 163 ,768

T r a v e l  
C o n t r a c t u a l  
C o m m o d . - o n g o i n g  
C o m m o d . - o n e - t i m e  
E q u i p .-one-time

1 , 0 0 0  
74,500 
5 7,20 0 

6 , 0 0 0  
154 ,800 

T 9 T T 3 W T57 /T 6E

T O T A L 1,248,721 1 , 1 6 4 , 2 0 0  2 , 4 1 2 , 9 2 1
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T h e  A t t o r n e y  G e n e r a l  is a p p o i n t e d  b y  the G o v e r n o r  in six states, 
three t e r r i t o r i e s  and the C o m m o n w e a l t h  of P u e r t o  Rico. In Maine, 
the A t t o r n e y  G e n e r a l  is s e l e c t e d  b y  the L e g i s l a t u r e  w h i l e  T e n n e s­
see's A t t o r n e y  G e n e r a l  is s e l e c t e d  b y  the S u p r e m e  C o u r t  of that 
state. H i s t o r i c a l l y ,  the A t t o r n e y  G e n e r a l  has b e e n  an a p p o i n t­
ive, r a t h e r  t h a n  elective, official. In England, he w a s  a p p o i n t­
ed b y  the C r o w n  a n d  o n l y  i n c i d e n t a l l y  a c q u i r e d  e l e c t i v e  status 
t h r o u g h  a seat in Parlia m e n t .  In C o l o n i a l  Amer ica, A t t o r n e y s  
G e n e r a l  w e r e  u s u a l l y  a p p o i n t e d  b y  the G o v e r n o r  of the Colony. 
T h e  A t t o r n e y  G e n e r a l  of the U n i t e d  S tates still serves at the 
p l e a s u r e  of the P r e s i d e n t  w i t h  the a d v i c e  a n d  c o n s e n t  of the 
Senate.

In r e s p o n s e  to y o u r  q u e s t i o n  on use a n d  cost of 
a d d i t i o n a l  c o u n s e l  f o r  the e x e c u t i v e  b r a n c h  in states h a v i n g  
e l e c t e d  a t t o r n e y s  general, I a m  of the o p i n i o n  that this u s e  (and 
cost) d e p e n d s  on the r e l a t i o n s h i p  b e t w e e n  the G o v e r n o r  a n d  the 
e l e c t e d  A t t o r n e y  General. In a s i t u a t i o n  w h e r e  an e l e c t e d  A t ­
tor n e y  G e n e r a l  a n d  G o v e r n o r  are cooper a t i v e ,  c o r d i a l  a n d  share a 
s i m i l a r  p o l i t i c a l  p h i l o s o p h y ,  the n e e d  for a d d i t i o n a l  c o u n s e l  
w i l l  b e  reduced. R e g r e t t a b l y ,  this is n o t  a l w a y s  the situation. 
A  1976 study b y  the N a t i o n a l  Governors'  C o n f e r e n c e  e x p l o r e d  the 
r o l e  o f  G o vernors' legal  advis ors. T h e  study, w h i c h  was b a s e d  
p r i m a r i l y  on a q u e s t i o n n a i r e  to t h e s e  a dvisors, f o u n d  p r o b l e m s  in 
this r e l a t i o n s h i p :

In m a n y  States the r e l a t i o n s h i p  b e t w e e n  the 
G o v e r n o r  a n d  the A t t o r n e y  G e n e r a l  is n o t  a s m o o t h  
one. In a d d i t i o n  to w h a t e v e r  p o l i t i c a l  d i f f e r­
ences t here m a y  be b e t w e e n  them, there are s e v e r a l  
o p e r a t i o n a l  a reas o f  p o t e n t i a l  conflict. T hese 
'i n c l u d e  c o n f l i c t s  o v e r  the e x t e n t  to w h i c h  the 
legal t a l e n t  e m p l o y e d  b y  s t a t e  a g e n c i e s  s h o u l d  
r e p o r t  to the A t t o r n e y  G e n e r a l  or to the agencies; 
c o n c e r n  that the G o v e r n o r  c a n n o t  e a s i l y  deal w i t h  
the A t t o r n e y  G e n e r a l  b e c a u s e  the A t t o r n e y  G e n e r a l  
n o r m a l l y  p r o v i d e s  " y e s - n o "  a n s w e r s  r a t h e r  than 
d i s c u s s i o n s  of the legal r i s k  o f  v a r i o u s  options; 
and the p o s s i b l e  f r i c t i o n s  that m a y  n o r m a l l y  occur 
in a n  a t t o r a e y - c l i e n t  situation. N e v e r t h e l e s s ,  
all b u t  two o f  the l egal a d v i s o r s  r e p o r t e d  that 
they seek i n f o r m a l  o p i n i o n s  for the G o v e r n o r  from 
the A t t o r n e y  General. 2/

2 /  N a t i o n a l  G o v e r n o r s '  C o n f e r e n c e ,  C e n t e r  f o r  P o l i c y  R e s e a r c h
a n d  A n a l y s i s ,  L E G A L  A D V I C E  F O R  T H E  G O V E R N O R ,  7  ( N o v e m b e r ,  1 9 7 6 ) .
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W h i l e  I c a n n o t  e s t i m a t e  the a c t u a l  u s e  a n d  cost of a d­
dit i o n a l  c o u nse l to o v e r s e e  the e l e c t e d  A t t o r n e y  G e n e r a l  on b e ­
ha l f  of the G overnor, I a m  c o n v i n c e d  t h e r e  w i l l  be some a d d i t i o n­
al u s e  b y  the G o v e r n o r ' s  o f f i c e  e v e n  in the b e s t  of times. I 
sadly r e g r e t  that the c i t iz ens of our s tate w i l l  b e  r e q u i r e d  to 
p a y  for this a d d i t i o n a l  layer of b u r e a u c r a c y .

In addi tion, the h e a d s  of e x e c u t i v e  d e p a r t m e n t s  w i l l  
h i r e  t h e i r  o w n  attorneys. Thus, there w i l l  b e  a p r o l i f e r a t i o n  of 
s p e c i a l  c o un sel o n  the s t a f f  o f  m a j o r  d e p a r t m e n t s .  H i s t o r i c a l l y ,  
s u c h  c o u n s e l  h a v e  b e e n  e m p l o y e d  b y  e x e c u t i v e  b r a n c h  a g e n c i e s  to 
g i v e  d e p a r t m e n t  h e a d s  a " s e c o n d "  o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  
in s tates h a v i n g  a n  e l e c t e d  a t t o r n e y  general. S u c h  counsel 
u s u a l l y  do n o t  h a v e  the a u t h o r i t y  to liti gate, but t h e y  do p r o­
vide  l egal a d v i c e  to d e p a r t m e n t  h e a d s  a n d  s u b m i t  a mi cus b r i e f s  in 
l i t i g a t i o n  a f f e c t i n g  their d e p a r t m e n t ' s  p r o g r a m s .  It is n o t  u n ­
us u a l  in these states to see four or f i v e  s e p a r a t e  b r i e f s  f i l e d  
in a s i n g l e  m a tter,  in a d d i t i o n  to the a t t o r n e y  g e n e r a l ' s  brief, 
r e p r e s e n t i n g  the v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  agencies. Thus, 
the c o u r t s  and the p u b l i c  w i l l  be c o n f u s e d  a b o u t  s t a t e  p o l i c y  on 
m a n y  issues. In ad dition, the cost f o r  such c o u n s e l  c o u l d  e a s i l y  
e x c e e d  $ 1 . 0  m i l l i o n  annually, w i t h i n  j u s t  a f e w  years.

As a l w a y s , I w o u l d  b e  d e l i g h t e d  to a n s w e r  a n y  a d d i t i o n­
al q u e s t i o n s  y o u  m a y  have.

A t t o r n e y  G e n e r a l

N C G : v r b

A t t a c h m e n t



(r\\

O '

D E P A R T M E I V T  O F  L A W

OFFICE OF THE A TTORNEY GENERA L

H a y  26, 1983

Bill Sheffield, Governor

POUCH K -  STA TE CA PITOL 
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T h e  H o n o r a b l e  Vic F i s c h e r  
S e n a t o r
C h a i r m a n ,  S e n a t e  S tate 

A f f a i r s  C o m m i t t e e  
A l a s k a  State L e g i s l a t u r e  
P o u c h  V
Juneau, A K  998 11

Re: E l e c t e d  A G

D e a r  S e n a t o r  Fischer:

Y o u  h a v e  r e q u e s t e d  that the D e p a r t m e n t  o f  L a w  r e s p o n d  
to s e v e r a l  a s p e c t s  of C S S S H J R  7 (Jud). In p a r t i c u l a r ,  y o u  h a v e  
m a d e  i n q u i r y  rega rding:

1. The fiscal impact C S S S H J R  7 (Jud) w o u l d  h a v e  on 
state g o v e r n m e n t  operations;

2. A  s t a t e m e n t  of m y  p o s i t i o n  on the p r o p o s e d  l e g i s­
lation;

3. I n f o r m a t i o n  on the p a t t e r n  of e l e c t e d  a t t o r n e y s  
g e n e r a l  c o m p a r e d  to a p p o i n t e d  a t t o r n e y s  g e n e r a l  in the 
U n i t e d  States;

. 4. I n f o r m a t i o n  on i n c r e a s e d  costs a s s o c i a t e d  w i t h  
u t i l i z i n g  " i n - h o u s e "  c o u n s e l  for the e x e c u t i v e  a g e n c i e s  in 
a d d i t i o n  to the e l e c t e d  a t t o r n e y  general.

A t t a c h e d  is a f i s c a l  n o t e  and f i s c a l  a n a l y s i s  p r e p a r e d  
b y  m y  o ffice w i t h  r e s p e c t  to C S S S H J R  7 ( J u d ) . As w i t h  all fiscal 
n o tes , this r e p r e s e n t s  a g o o d  f a i t h  e s t i m a t e  of the l i k e l y  i n­
cr e a s e  the p r o p o s e d  l e g i s l a t i o n  w o u l d  h a v e  o n  the o p e r a t i n g  b u d­
get. In p r e p a r i n g  this f iscal  n o t e  w e  u s e d  c o n s e r v a t i v e  e s t i­
ma t e s  o f  the p r o b a b l e  costs an e l e c t e d  a t t o r n e y  g e n e r a l  w o u l d  
encomp ass. If anything, the costs m a y  b e  higher.

I p e r s o n a l l y  a m  o p p o s e d  to C S S S H J R  7 ( J u d ) . I h a v e  
l i v e d  a nd p r a c t i c e d  l aw in o ur state for m o s t  of m y  a d u l t  life. 
I a m  a b s o l u t e l y  c o n v i n c e d  that the n e e d s  of all A l a s k a n s  are best 
s e r v e d  b y  h a v i n g  an a p p o i n t e d  a t t o r n e y  general. E l e c t i o n  of one 
c a b i n e t  level o f f i c i a l  m a k e s  n o  m o r e  s e n s e  t h a n  a c o m pl ete 
e l e c t i o n  of all c o m m iss ioners.
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The Governor,  as the s t a t e’s p r i n c i p a l  e x e c u t i v e  
officer, n e e d s  to h a v e  a r e s p o n s i v e  a n d  r e l i a b l e  D e p a r t m e n t  of 
Law. I think g o o d  m a n a g e m e n t  r e q u i r e s  an a p p o i n t e d  a t t o r n e y  
general, but m o r e  i m p o r t a n t l y  c o m m o n  s e n s e  s u g g e s t s  th at the a t­
tor n e y  g e n e r a l  s e l e c t i o n  be m a d e  b y  a p p o i n t m e n t .  In our v a s t  
state, w i t h  d i s p a r a t e  i n t e r e s t s  and citizens, the a d m i n i s t r a t i o n  
of s t a t e  g o v e r n m e n t  r e q u i r e s  a s t r o n g  g overnor. T h e  last thing 
o u r  s t a t e  n e e d s  is a n  e l e c t e d  a t t o r n e y  g e n e r a l  w h o  m a y  h a v e  a 
p e r s o n a l  or p o l i t i c a l  a g e n d a  w h i c h  v a r i e s  f r o m  the p o s i t i o n  of 
the Governor. The f r i c t i o n  b e t w e e n  the two e l e c t e d  o f f i c i a l s  can 
lead to a less r e s p o n s i v e  s t a t e  b u r e a u c r a c y  w i t h  a d i f f u s e  
a c c o u n t a b i l i t y  to the electora te.

I c o u l d  r e l a t e  a n e c d o t e s  w h i c h  i l l u s t r a t e  this fr om 
o t h e r  j u r i s d i c t i o n s  h a v i n g  e l e c t e d  a t t o r n e y s  general. Instead, I 
w o u l d  r a t h e r  p r o v i d e  a q u o t a t i o n  f r o m  the N a t i o n a l  M u n i c i p a l  
League:

A l l  a u t h o r i t i e s  on e x e c u t i v e  o r g a n i z a t i o n  a g r e e  
w i t h  the p o s i t i o n  e m b r a c e d  b y  the M o d e l  S t a t e  C o n­
st i t u t i o n  for m o r e  t h a n  40 y e a r s  that a d m i n i s t r a­
tive p o w e r  a n d  r e s p o n s i b i l i t y  s h o u l d  b e  c o n c e n­
tra t e d  in a single p o p u l a r l y  e l e c t e d  c h i e f  e x e c­
utive. T h e r e  is g r o w i n g  r e c o g n i t i o n  t h a t  the 
governor, as the r e p r e s e n t a t i v e  of all the people, 
s h o u l d  be e q u i p p e d  w i t h  the c o n s t i t u t i o n a l  status 
n e c e s s a r y  to e x e r c i s e  c o n s t r u c t i v e  l e a d e r s h i p  as 
the c h i e f  l a w m a k e r  a n d  p o l i t i c a l  h e a d  of his 
state. 1 /

S t u d i e s  on a d m i n i s t r a t i v e  r e o r g a n i z a t i o n  u s u a l l y  argue 
that f r a g m e n t a t i o n  leads to i r r e s p o n s i b i l i t y ,  b u t  a s i n g l e  chief 
e x e c u t i v e  can b e  h e l d  a c c o u n t a b l e  t h r o u g h  the e l e c t o r a l  s y s t e m  
and, as a c o n s e q u e n c e ,  can m a k e  the a d m i n i s t r a t i o n  m o r e  r e s p o n­
sive. In m y  opinion, the G o v e r n o r  of A l a s k a  n e e d s  the f l e x i b i l­
ity a n d  d i s c r e t i o n  t h a t  is i m p l i e d  in an a p p o i n t e d  a t t o r n e y  
general . A n y t h i n g  less w i l l  i n e v i t a b l y  d r i v e  a w e d g e . b e t w e e n  the 
G o v e r n o r  and the D e p a r t m e n t  of L a w  to the d e t r i m e n t  o f  the c i t i­
zens of o u r  state.

Y o u  a l s o  r e q u e s t e d  c o m p a r a t i v e  i n f o r m a t i o n  o n  e l e c t e d  
v e r s u s  a p p o i n t e d  a t t o r n e y s  general. O u r  r e s e a r c h  i n d i c a t e s  that 
the A t t o r n e y  G e n e r a l  is p o p u l a r l y  e l e c t e d  in f o r t y - t w o  states.

1/ N a t ional M u n i c i p a l  L e a g u e ,  M O D E L  S T A T E  C O N S T I T U T I O N  (6th 
ed.) 6 5 - 6 6  (1963).
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The A t t o r n e y  G e n e r a l  is a p p o i n t e d  b y  the G o v e r n o r  in six states, 
three t e r r i t o r i e s  a n d  the C o m m o n w e a l t h  of P u e r t o  Rico. In Maine, 
the A t t o r n e y  G e n e r a l  is s e l e c t e d  by the L e g i s l a t u r e  w h i l e  T e n n e s­
see's A t t o r n e y  G e n e r a l  is s e l e c t e d  b y  the S u p r e m e  Co urt of that 
state. H i s t o r i c a l l y ,  the A t t o r n e y  G e n e r a l  has b e e n  an a p p o i n t­
ive, r a t h e r  than elective, official. In England, h e  w a s  a p p o i n t­
ed b y  the C r o w n  a n d  only i n c i d e n t a l l y  a c q u i r e d  e l e c t i v e  status 
t h r o u g h  a seat in Parliament. In C o l o n i a l  A merica, A t t o r n e y s  
G e n e r a l  w e r e  u s u a l l y  a p p o i n t e d  b y  the G o v e r n o r  o f  the Colony. 
T h e  A t t o r n e y  G e n e r a l  of the U n i t e d  States still serves at the 
p l e a s u r e  of the P r e s i d e n t  w i t h  the a d v i c e  and c o n s e n t  o f  the 
Senate.

In r e s p o n s e  to y o u r  q u e s t i o n  o n  use and cost of
a d d i t i o n a l  c o unsel  for the e x e c u t i v e  b r a n c h  in states h a v i n g  
e l e c t e d  a t t o r n e y s  general, I a m  of the o p i n i o n  that this use (and 
cost) depends on the r e l a t i o n s h i p  b e t w e e n  the G o v e r n o r  a n d  the 
e l e c t e d  A t t o r n e y  General. In a s i t u a t i o n  w h e r e  an e l e c t e d  A t ­
tor n e y  G e n e r a l  and G o v e r n o r  are cooperat ive, c o r d i a l  a n d  shar e a 
s i m i l a r  p o l i t i c a l  p h i l o s o p h y ,  the n e e d  for a d d i t i o n a l  c o u n s e l  
w i l l  b e  reduced. R e g r e t t a b l y ,  this is n o t  a lways the situation. 
A  1976 s tudy b y  the N a t i o n a l  Gover n o r s '  C o n f e r e n c e  e x p l o r e d  the 
r o l e  o f  Governors' legal advisors. T h e  study, w h i c h  w a s  b a s e d  
p r i m a r i l y  on a q u e s t i o n n a i r e  to t h e s e  advisors, f o u n d  p r o b l e m s  in 
this relationshi p:

In m a n y  States the r e l a t i o n s h i p  b e t w e e n  the 
G o v e r n o r  a n d  the A t t o r n e y  G e n e r a l  is n o t  a s m o o t h  
one. In a d d i t i o n  to w h a t e v e r  p o l i t i c a l  d i f f e r­
ences there m a y  be b e t w e e n  them, there are s e v e r a l  
o p e r a t i o n a l  a reas o f  p o t e n t i a l  conflict. T h e s e  
'i n clude c o n f l i c t s  o v e r  the e x t e n t  to w h i c h  the 
legal t a l e n t  e m p l o y e d  b y  s tate a g e n c i e s  s h o u l d  
r e p o r t  to the A t t o r n e y  G e n e r a l  or to the agencies; 
c o n c e r n  t h a t  the G o v e r n o r  c a n n o t  e a s i l y  deal w i t h  
the A t t o r n e y  G e n e r a l  b e c a u s e  the A t t o r n e y  G e n e r a l  
n o r m a l l y  p r o v i d e s  " y e s - n o "  a n s w e r s  r a t h e r  than 
d i s c u s s i o n s  of the lega l r i s k  of v a r i o u s  options; 
and the p o s s i b l e  f r i c t i o n s  that m a y  n o r m a l l y  occur 
in an a t t o m e y - c l i e n t  situatio n. N e v e r t h e l e s s ,  
all b ut two of the legal a d v i s o r s  r e p o r t e d  that 
they seek infor m a l  o p i n i o n s  for the G o v e r n o r  f r o m  
the A t t o r n e y  General. 2/

2 /  N a t i o n a l  G o v e r n o r s '  C o n f e r e n c e ,  C e n t e r  f o r  P o l i c y  R e s e a r c h
a n d  A n a l y s i s ,  L E G A L  A D V I C E  F O R  T H E  G O V E R N O R ,  7 ( N o v e m b e r ,  1 9 7 6 ) .
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W h i l e  I c a n n o t  e s t i m a t e  the a c t u a l  use an d cost of a d­
dit i o n a l  c o u n s e l  to o v e r s e e  the e l e c t e d  A t t o r n e y  G e n e r a l  on b e­
ha l f  o f  the G o v e rn or, I am c o n v i n c e d  the re w i l l  be some a d d i t i o n­
al u s e  b y  the G o v e r n o r ' s  o f f i c e  e v e n  in the best of times. I 
s a d l y  r e g r e t  t h a t  the c i t i z e n s  of our s tate w i l l  b e  r e q u i r e d  to 
p a y  for this a d d i t i o n a l  layer of b u r e a u c r a c y .

In a d d i tion , the h e a d s  of e x e c u t i v e  d e p a r t m e n t s  w i l l  
h i r e  t h e i r  o w n  attorn e y s .  Thus, t h e r e  w i l l  b e  a p r o l i f e r a t i o n  of 
s p e c i a l  c o u n s e l  o n  the staff o f  m a j o r  departments. H i s t o r i c a l l y ,  
s u c h  c o u n s e l  h a v e  b e e n  e m p l o y e d  b y  e x e c u t i v e  b r a n c h  agenc i e s  to 
g i v e  d e p a r t m e n t  h e a d s  a " s e c o n d "  o p i n i o n  in c o n t r o v e r s i a l  m a t t e r s  
in s tates h a v i n g  an e l e c t e d  a t t o r n e y  general. S u c h  c o u n s e l  
u s u a l l y  do n o t  h a v e  the a u t h o r i t y  to litigate, but they do p r o­
vid e  l e g a l  a d v i c e  to d e p a r t m e n t  h e a d s  a n d  s ubmit amicus b r i e f s  in 
l i t i g a t i o n  a f f e c t i n g  t h e i r  d e p a r t m e n t ' s  programs. It is n o t  u n ­
us u a l  in these s t at es to see f o u r  or five s e p a r a t e  b r i e f s  filed 
in a s i n g l e  m a t t e r ,  in a d d i t i o n  tc the a t t o r n e y  g e n e r a l ' s  brief, 
r e p r e s e n t i n g  the v a r y i n g  v i e w p o i n t s  of d i f f e r e n t  agencies. Thus, 
the c o u r t s  a n d  the p u b l i c  w i l l  be c o n f u s e d  a b o u t  state p o l i c y  on 
m a n y  issues. In addition, the cost for such c o unsel c o u l d  e a s i l y  
e x c e e d  $ 1 . 0  m i l l i o n  annually, w i t h i n  j u s t  a f e w  years.

A s  always, I w o u l d  b e  d e l i g h t e d  to a n s w e r  any a d d i t i o n­
al q u e s t i o n s  y o u  m a y  have.

A t t o r n e y  G e n e r a l

N C G r v r b

A t t a c h m e n t
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on a  m a t t e r  that is far r e m o v e d  f r o m  C o n v e n t i o n  business.

P R E S I D E N T  EGAN: Mrs. Herman n, if there is no objection.

(Mrs. H e r mann spoke o n  a m a t t e r  of privile ge.)

P R E S I D E N T  EGAN: T h a n k  you, Mrs. Hermann. Did we h a v e  t w o  r e­
con s i d e r a t i o n s  of a m e n d m e n t s  that h a d  b e e n  a d o p t e d ,  p e n d i n g  or 
was there one? The C h a i r  o n l y  b r i n g s  it up at this time i n a s­
m u c h  as it might be best if we c o n s i d e r  a n y  r e c o n s i d e r a t i o n s  on 
this prop osal as q u i c k l y  as we can. That Is, it w o u l d  be u p  to 
the m a k e r  of the m o t i o n  a c t u a l l y ,  but were there t w o  r e c o n s i d e r  
t i o n s  or one?

C H I E F  CLERK: One, I think.

P R E S I D E N T  EGAN: If the C h a i r  r e m e m b e r s  it, Mr. K i l c h e r  I t h i n k
r e c o n s i d e r e d  on the last p r o p o s e d  amend ment, but I h a d  the f e e l­
ing there had been a n o t h e r  n o t i c e  g i v e n  d u ring the day. If not, 
we will continue. Mr. V i c t o r  Rivers.

V. RIVERS: I have a n  a m e n d m e n t .

P R E S I D E N T  EGAN: Y o u  h a v e  a n  a m e n d m e n t  b y  the C o m m i t t e e ?

V. RIVERS: By a m i n o r i t y  g r o u p  of the Committee, m y s e l f  a n d
Mr. Harris.

P R E S I D E N T  EGAN: Mr. V i c t o r  Rivers, y o u  m a y  p r e sent  y o u r  p r o p o s e d
amendmen t. The Chief C l e r k  m a y  p r e s e n t  the p r o p o s e d  a m e n d m e n t .

C H I E F  CLERK: "After S e c t i o n  14, pa ge 7  of C o m m i t t e e  P r o p o s a l
No. 10/a, insert a n e w  s e c t i o n  as follows: ‘Se c t i o n  15.

The A t t o r n e y  G e n e r a l  jshall be a p p o i n t e d  b y  the G o v e r n o r  
f r o m  t w o  or m o r e  q u a l i f i e d  p e r s o n s  n o m i n a t e d  in the same m a n n e r  
a s  judges b y  the judicial council. He shall h a v e  b e e n  a d m i t t e d  
to practice l a w  in the S t a t e  a n d  shall have the o t h e r  q u a l i f i c a­
tio n s  p r e s c r i b e d  h e r e i n  f o r  h e a d s  of pri ncipal d e p a r t m e n t s  a n d  
shall be subject to a p p r o v a l  b y  the L e g i s l a t u r e  in a s i m i l a r  
manner.

The A t t o r n e y  G e n e r a l  m a y  be r e m o v e d  by the G o v e r n o r  w i t h  
t h e  consent and a p p r o v a l  of b o t h  h o u s e s  of the L e g i s l a t u r e  m e e t­
ing j o i n t l y . * R e n u m b e r  s u c c e s s i v e  sections to c o n f o r m  to the 
a b o v e  insertion."

V. RIVERS: I move the a d o p t i o n  of the amendment.

PRESID ENT EGAN: Mr. V i c t o r  R i v e r s  m o v e s  the a d o p t i o n  of t he
amendmen t. Are there c o p i e s  a v a i l a b l e  for the d e l e g a t e s ?  Is 
t h e r e  a second to Mr. Riv ers' m o t ion?

2 2 1 3
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HARRIS: I second the notion.

P R E S I D E N T  EGAN: Mr. Harris secon ds the motion. The m a t t e r  is
o p e n  for discussion. Mr. V i c t o r  Rivers.

V. RIVERS: Mr. President, this m a t t e r  of the office of a t t o r n e y
g e n e r a l  came up for a g o o d  deal of d i s c u s s i o n  in c o n n e c t i o n  w i t h  
the strong exec u t i v e  and in c o n n e c t i o n  with the m a t t e r  of h a v i n g  
some screening  for the m a n  w h o  w o u l d  be the a t t o r n e y  general.
Some of the Commi ttee felt that it w o u l d  i n t e rfere w i t h  the 
s t r e n g t h  of the executive. O thers  of the C o m m ittee felt t h e y  
w a n t e d  to see the a t t o r n e y  g e n e r a l  e l e c t i v e  and not r e m o v a b l e  b y  
the governor. It seemed that the o n l y  th ing that was of m a i n  
c o n c e r n  to a great m a n y  of us was that whil e we r e c o g n i z e  the 
v a l u e  of the strong executive, we are not n a i v e  e n o u g h  to t h i n k  
that the g o v e r n o r  who is e l e c t e d  will not have c e r t a i n  o b l i g a­
tions, commitments, e n d o r s e m e n t s  to meet wh en he goes into office. 
We r e alize that on all the o t h e r  d e p a r t m e n t  heads there m a y  have 
to be'on his part some c o m p r o m i s e  w i t h  his desires u n d e r  this plan 
as we have it. We did, however, want to t r y  to e l i m i n a t e  a n y  
m a t t e r  of the r e t u r n  favors or e n d o r s e m e n t s  or o b l i g a t i o n s  to 
the m a n  who he a p p o i n t e d  as a t t o r n e y  general. We a r e  t r y i n g  to 
r emov e that p a r t i c u l a r  o ffice b y  a s c r e e n i n g  process we h a v e  set 
u p  here, so the m a n  who went in there, his a p p o i n t m e n t  w o u l d  be 
b a s e d  on merit a n d  not on a n y  o t h e r  consideration. As y o u  w i l l  
note, we have r e c o m m e n d e d  that the a t t o r n e y  general be s c r e e n e d  
by the L e g i s l a t i v e  Council in r e g a r d  to his q ualifica tions, 
that two or more be scre ened In a c c o r d a n c e  with the r e q u i r e m e n t s  
to fill the job s a t i s f a c t o r i l y  b o t h  on the basis of q u a l i f i c a t i o n s  
a n d  on the basis of the g o v e r n o r ' s  desires. The o n l y  intent in 
t h i s  is that the a t t o r n e y  g e n e r a l  shall be one who is a p p o i n t e d  
not f r o m  the point of v i e w  of a n y  o b l i g a t i o n s  f r o m  the g o v e r n o r  
to him, a n d  a l s o  the other Intent is that the a t t o r n e y  g e n e r a l  
cannot be r e m o v e d  by the g o v e r n o r  w i t h o u t  al so the a p p r o v a l  of 
the l e g i s l a t u r e  m e eting  j o i n t l y  as t h e y  a p p r o v e d  the a p p o i n t m e n t  
of the a t t o r n e y  g e n e r a l  at the time he was a c t u a l l y  put into 
office. He w o u l d  be r e m o v e d  in the same manner, a n d  b y  that 
m a n n e r  only. T h e r e  has b e e n  a g o o d  deal said here a b o u t  d i l u t­
ing the p o w e r  of the strong executive. I a m  of the o p i n i o n  that 
p e r h a p s  a g o v e r n o r  g o i n g  into o ffice  where he had to make a lar ge 
n u m b e r  of a p p o intm ents, w h e r e  he had been s u p p orte d In his 
c a m p a i g n s  by m a n y  indiv i d u a l s  who m i g h t  be m e n  of h i g h  de gree 
of c ompetence or average compet ence, I w o u l d  be of a n  o p i n i o n  
that a g o v e r n o r  in that p o s i t i o n  w o u l d  p r o b a b l y  welcome the 
p o s s i b i l i t y  of the chance of a p p o i n t i n g  one office in suc h a 
m a n n e r  that he v/ould not have to r e p a y  a n y  o b l i g a t i o n s  or i n d e b t­
edn e s s  or favors  in that p a r t i c u l a r  appointment. I for one 
f e e l  the a t t o r n e y  g e n e r a l ' s  o ffice s h o u l d  have r e m o v e d -f r o m  it 
the n e e d  for m a k i n g  a n y  c o n c e s s i o n  to c o m p e t e n c e  or q u a l i f i c a­
tio n s  b e caus e of political s u p por t o n  the part of the a p p l i c a n t  
to the g o v e r n o r  in seeking e lection. That Is m y  o p i n i o n  a n d  I 
feel there is sound j u s t i f i c a t i o n  f o r  that opinion. I r e a l i z e  
t here are m a n y  divergent o p i n i o n s  here  on that subject.
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BUCKALEW: Mr. P r e s i d e n t , f r o m  t h e  b e g i n n i n g  I w o u l d  like to
state that I don't like this  proposal. T h e  first o b j e c t i o n  I 
see is that we are s h o v i n g  off on the j u d i c i a l  c o u n c i l  a f u n c­
ti o n  that is not one of t h e i r  duties. The j u d i c i a l  council 
was created by Mr. M c L a u g h l i n ' s  d e p a r t m e n t .  He set up a j u d i­
ciary. N o w  vie are g o i n g  to let Mr. M c L a u g h l i n ' s  d e p a r t m e n t  select 
a n  a t t o r n e y  general. Not o n l y  does the a t t o r n e y  g e n e r a l  have 
to be a p p r o v e d  by the j u d i c i a l  council, the a t t o r n e y  g e n e r a l  
t h e n  has to be a p p r o v e d  b y  the le gisl a t u r e .  If the g o v e r n o r  
w a n t s  to remove h i m  he has to get the consent of the legislature. 
Now, I don't t h i n k  this m a t t e r  w o u l d  e v e n  have come u p  if we had 
n ot d i s c o v e r e d  that the i n i t i a t i v e  a n d  r e f e r e n d u m  a r t i c l e  r e­
f e r r e d  to the a t t o r n e y  g e n e r a l .  The r e a s o n  I b r i n g  that u p  is 
that I t h i n k  Mr. S u n d b o r g  h a d  a n  e x c e l l e n t  s u g g e s t i o n  that we 
just insert the w o r d s  " s e c r e t a r y  of state". That is p r o b a b l y  
one of his functions. T h a t  is the o n l y  r e a s o n  I t h i n k  this 
b u s i n e s s  came up. We d e c i d e d  y e s t e r d a y  that vie w e r e  not g o i n g  to 
elect the a t t o r n e y  general. The a r g u m e n t  put up b y  the C o m m i t­
tee was t h e y  w a n t e d  to h a v e  a s trong e x e c u t i v e  a n d  t o d a y  t h e y  are 
g o i n g  to w a t e r  it d o w n  a little. I t h i n k  we ought to be c o n s i s­
tent a n d  vote this a m e n d m e n t  down.

V. RIVERS: I rise to a p o i n t  of order. I s t a t e d  t h i s  m a t t e r
h a d  be en d i s c u s s e d  some t i m e  a g o  in Committee. It d i d  not arise  
yesterday. This  a m e n d m e n t  was p r e p a r e d  d u r i n g  the t i m e  of that 
discuss ion. I a l s o  o bject t o  r e f e r r i n g  t o  a n y  d e p a r t m e n t  of 
this c o n s t i t u t i o n  as b e i n g  the d e p a r t m e n t  of some one individual.
I don't believe it is e i t h e r  Mr. M c L a u g h l i n ' s  or mi ne o r  a n y­
bo d y  else's; it is the c o n s t i t u t i o n  of all the p e o p l e  of Alaska.

t
P R E S I D E N T  EGAN: Mr. Harris.

HARRIS: I was g o i n g  to c o r r e c t  Mr. Buc kalew, but since Mr.
R i v e r s  has a l r e a d y  done so, I w i l l  o n l y  state that I w o u l d  favor 
t h i s  amendment. We t a l k e d  a b o u t  t h i s  quite a bit in Committee, 
a nd it is a c h e c k  on t h e  g o v e rnor. It m a k e s  a bit of d i f f e r e n c e  
w h e n  the a t t o r n e y  g e n e r a l ' s  w o r d  becomes law. It a c t u a l l y  is 
law, u nless it is d i s p u t e d  in court a n d  f o u n d  to be not e x a c t l y
as it is s u p p o s e d  to be, t h e n  it is u s e d  as law. Therefore, we
feel the a t t o r n e y  g e n e r a l  s h o u l d  be a q u a l i f i e d  m a n  a n d  in o rde r 
to insure that his q u a l i f i c a t i o n s  are up to par we n e e d e d  some 
type of screening process. Novi, vie did not s c r e e n  the man b e­
cause vie vianted to connect  h i m  w i t h  the judicial d e p a r t m e n t  as
Mr. E u c k a l e w  suggests. The o n l y  r e a s o n  for u s i n g  the judicial 
c o unc il we feel is that the j u d icial  council is q u a l i f i e d  to 
s c r e e n  the a t t o r n e y  gener a l .  T h e r e f o r e ,  that was the reason 
f o r  b r i n g i n g  u p  t h i s  a m e n d m e n t .

P R E S I D E N T  EGAN: Mr. M c L a u g h l i n .

MCLAUGHLIN: I a gr ee w i t h  Mr. V i c t o r  R i v e r s  that the judicial

P R E S I D E N T  E G A N :  I s  t h e r e  f u r t h e r  d i s c u s s i o n ?  M r .  B u c k a l e w .



council  is not the idea that it was l i m i t e d  to one person; it 
was the product cf the J u d i c i a r y  C o m m i t t e e ' s  c o m bined  thought.
I a m  p e r s o n a l l y  o p p o s e d  to suc h a m e t h o d  of selection. W i t h­
in m y  k n o w ledge  there is o n l y  one e q u i v a l e n t  m e t h o d  of s e l e c t i o n  
of the a t t o r n e y  general, a n d  that is p r o b a b l y  in N e w  Ha mpshire 
where the a t t o r n e y  g e n e r a l  is s e l e c t e d  b y  the Justices of the 
supreme  court. I beli eve that Mr. B u c k a l e w  is right in that he 
says that the a t t o r n e y  g e n e r a l  is not o t h e rw ise m e n t i o n e d  in 
the c o n s t i t u t i o n  e xcept  in the initia t i v e  and referendum, and 
if y o u  can recall, the o n l y  r e a s o n  he was m e n t i o n e d  in the 
ar t i c l e  on the in itia t i v e  a n d  r e f e r e n d u m  was o r i g i n a l l y  they 
h a d  a proposal as it came out of committee, m y  r e c o l l e c t i o n  is, 
that the 10 q u a l i f i e d  voters  c o u l d  submit a p r o p o s i t i o n  to the 
a t t o r n e y  general, a n d  secure his o p i n i o n  as to its legality.
That is w h y  the a t t o r n e y  g e n e r a l  w a s  mentioned. We c h o p p e d  the 
p o r t i o n  r e q u i r i n g  an o p i n i o n  of l e g a l i t y  f r o m  the a t t o r n e y  g e n­
eral, we c h o p p e d  the portion, if I recall, r e q u i r i n g  r e v i e w  of 
his opinion, a n d  in su bst a n c e  what we did is we made it a f u n c­
tio n  as it stands now, the tr ue f u n c t i o n  of the s e c r e t a r y  of 
state. The a t t o r n e y  g e n e r a l  is in t her e by h a p p e n s t a n c e  and no 
o t h e r  reason. Y e s t e r d a y  we d e t e r m i n e d  that the a t t o r n e y  general 
s h oul d not be e l e c t e d  a n d  i m p l i c i t l y  what we d e t e r m i n e d  was it 
s h o u l d  be w i t h i n  the d i s c r e t i o n  of the g o v e r n o r  subject p o s s i b l y  
to c o n f i r m a t i o n  that the g o v e r n o r  alone in his d i s c r e t i o n  wou ld 
select the a t t o r n e y  g e n e r a l  a n d  w o u l d  be r e s p o n s i b l e  for him.
The a t t o r n e y  general, a p p a r e n t l y ,  u n d e r  the concept that we 
have i m p l i c i t l y  accepted, is an a t t o r n e y  l a r g e l y  for the e x e c u­
tive department. In a n y  event, he is a  p o l i t i c a l  appoint ee, he 
is an executi ve appointee. I don't b e lieve that we s h oul d be 
p u tti ng h i m  t h r o u g h  a means tes t a n d  r u nning h i m  in substance 
t h r o u g h  the judicial council. U n d e r  such circumstances, the 
g o v e r n o r  m a y  well say w h e n  the a t t o r n e y  g e n e r a l  proves u n s a t i s­
f a c t o r y  to the elect o r a t e  at large, the g o v e r n o r  s h o u l d  have 
the direct r e s p o n s i b i l i t 3r, he s h o u l d  not be a b l e  to evade it by 
saying, "It was not m y  s e l e c t i o n . "  I a m  o p p o s e d  to it. The 
judicia l council was d e s i g n e d  in the c o n s t i t u t i o n  d e l i b e r a t e l y  
f o r  one reason. That was f o r  the s e l e c t i o n  of the justices of 
the s u p erior a n d  supreme courts, w h e n  in substance we are n o w  
u t i l i z i n g  t h e m  to p r o vide  a r a t h e r  cathartic a t t o r n e y  general.
I t h i n k  that this  is a mere c o mpromise, it is not a m a j o r i t y  
o p i n i o n  of the Committee on the e x e c u t i v e  a n d  c e r t a i n l y  it has 
not b e e n  c o n s i d e r e d  b y  the J u d i c i a r y  Committee. I cannot speak 
for them, but I feel sure that the m a j o r i t y  wro u l d  feel the same 
way. Our choice is not a compromise. He Is e i t h e r  e l e c t e d  or 
he Is appointed. If he is a p p o i n t i v e  and if he is g o i n g  to be 
one of the consorts of the g o v e r n o r  a n d  one of his confidants, he 
s h o u l d  be s e l e c t e d  d i r e c t l y  b y  the g o v e r n o r  a n d  the g o v e r n o r  
s h o u l d  be responsible. If we a c c e p t  this, t h e n  in p r emise  we 
s h o u l d  accept a s c r e e n i n g  of e v e r y  o t h e r  p u b lic offic i a l  a p­
po i n t e d  by the g o v e r n o r  in h i s  cabinet. I b e lieve the a t t o r n e y  
general, if he has to be m e n t i o n e d ,  a n d  I don't t h i n k  it n e c e s­
sary, I don't t h i n k  he s h o u l d  be e m b o d i e d  in the constitution.
The a t t o r n e y  g e n e r a l  shou ld be like the a t t o r n e y  g e n e r a l  of the
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U n i t e d  States, a p p o i n t e d  b y  the e xecu t i v e  a n d  the e x e c u t i v e  is 
r e s p o n s i b l e  for him. This is, frankly, I t h i n k  on its face, 
a c o m p r o m i s e  meas ure and I believe the a t t o r n e y  g e n e r a l  is w i t h­
out our sphere, a n d  in substance should not e v e n  be m e n t i o n e d  in 
t h e  c o n s tit ution, let a l o n e  n o m i n a t e d  b y  the judicial council.

P R E S I D E N T  EGAN: Mr. V i c t o r  Rivers.

V. RIVERS: M a y  I a s k  a q u e s t i o n  of Mr. M c L a u g h l i n ?  W o u l d  we
g a t h e r  f r o m  y o u r  stat e m e n t s  that the judicial council is 
l i m i t e d  o n l y  in its p u r pose to the s e l e c t i o n  or the r e c o m m e n d a­
t i o n  of judges?

MCLAUG H L I N :  That is not so, Mr. Rivers, b e cause we have a
s p e c i f i c  p r o v i s i o n  in there saying that t h e y  shall p e r f o r m  such 
o t h e r  d u t i e s  as are p r o v i d e d  b y  law. I a m  sure it was the 
i nten t of the C o n v e n t i o n  that t h e i r  f u n c tion s wo uld be l i m i ted 
to the judicial. In fact, I t h i n k  b y  e r r o r  y o u  d i d  r e m a r k  that 
t h e  a t t o r n e y  g e n e r a l  v/as s e l e cted by the L e g i s l a t i v e  Council 
w h e n  y o u  s u p p o r t e d  this matter, but I w o u l d  oppose it just as 
I w o u l d  oppose the j u d ic ial council s e l e cting the sites of the 
court houses. I t h i n k  t h e y  a r e  p a r t i c i p a t i n g  n o w  in the e x e c u­
tive f u n c t i o n s  of g o v e r n m e n t  a n d  I believe the j u d i c i a l  council  
sh o u l d  be l i m i t e d  as it has b e e n  h i s t o r i c a l l y  to judi cial 
a f f a i r s  a n d  n o t  to e x e c u t i v e  affairs.

V. RIVERS: D o  y o u  agree w i t h  t h e  judicial council in the m a t t e r
of s c r e e n i n g  this m a n  as to q u a l i f i c a t i o n s , would be doi ng the 
same t h i n g  as if he were s c r e e n i n g  a judge? Isn't it for q u a l i­
fications- a n d  to remove the judge from direct p o l i t i c a l  e l e c t i o n  
or a p p o i n t m e n t  that we put u p  the judicial co uncil? Isn't the 
pr o c e s s  of s c r e e n i n g  identical in the two cases?

MCLAUGHLIN: Yes, the process of s c r e ening is i d e n t ical except
f o r  this one thing. A  judge is supposed to be dispass ionate.
He is n o t  s u p posed to be a c c e p t a b l e  to the people who a p p e a r  
be f o r e  him. In the case of the a t t o r n e y  g e neral the a t t o r n e y  
g e n e r a l  will have a c l i e n t - a t t o r n e y  r e l a t i o n s h i p  to the g o v e r n o r  
a n d  f r a n k l y  I believe the g o v e r n o r  should have w i d e r  choice a nd 
discretion. It is like s e l e cting  the p r e s i d e n t i a l  p h y s i c i a n  
by vote of a s e l e ction  board. The r e l a t i o n s h i p  is som ething 
that is Intimate, and there is a n  I n t i m a c y  of r e l a t i o n s h i p  that 
d o e s  not exist b e t w e e n  the judiciary a n d  the g e n e r a l  puDlic.
We are s e l e c t i n g  a n  a t t o r n e y  for the g o v e r n o r  a n d  saying, t h a t ' s  
it, without r e g a r d  to p e r s o n a l i t y  or a n y t h i n g  of the sort.

V. RIVERS: I would like to a s k  a n o t h e r  question, and that is,
do y o u  t h i n k  the a t t o r n e y  g e n e r a l  should a l s o  be r e m o v a b l e  at 
wi l l  by the g o v e r n o r  at a n y  time a f t e r  he has been a p p o i n t e d  a n d  
confirme d?

MCLAUGHLIN: I t h i n k  that is so, yes.
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V. RIVERS: Do y o u  thinic the a t t o r n e y  g e n e r a l  r e p r e s e n t s  the
pe o p l e  of the T e r r i t o r y  in the  m a t t e r  of his i n t e r p r e t a t i o n s  
of law, or does he r e p r e s e n t  the a d m i n i s t r a t i o n ?  I r e a l i z e  
the inte rests at most times are c o i n c i d e n t a l  a n d  the same, but 
at tines w h e n  there is a n y  d i v e r g e n c e  w o u l d  y o u  a l s o  s a y  he 
r e p r e s e n t s  the people?

MCLAUGHLIN: Frankly, I t h i n k  the a t t o r n e y  g e n e r a l  r e p r e s e n t s  the
e x e c u t i v e  d e p a r t m e n t  of the govern m e n t .

P R E S I D E N T  EGAN: Mr. Taylor.

TAYLOR: Mr. President, I ca nnot f o l l o w  the r e a s o n i n g  e i t h e r  of
Mr. M c L a u g h l i n  or Mr. B u c k alew. I t h i n k  the s c r e e n i n g  set up in 
this p r o p o s e d  a m e n d m e n t  to A r t i c l e  1 0 / a  is I t h i n k  a h a p p y  
choice. It m a y  be a comprom ise, but I t h i n k  it is a v e r y  fine 
compromise, in b e t w e e n  the t w o  p r o p o s i t i o n s  that h a v e  b e e n  a d ­
van c e d  in c h o os ing the a t t o r n e y  general. I b e l i e v e  the judicial 
council is the p r o p e r  b o d y  to, what y o u  call, s c r e e n  the a t t o r n e y  
general. The d u t i e s  if g i v e n  to t h e  j u d i c i a l  c o u n c i l  w i l l  be the 
same as t h e y  are in r e g a r d  to t h e  j ustices of the s u p r e m e  court 
a n d  the judges of the s u p e r i o r  court. It is to select a competent 
l a w y e r  to fill the office of a t t o r n e y  g e n e r a l  just as t h e y  are 
d u t y  b o u n d  to select the best m e n  t h e y  can for j u d i c i a l  office.
T h e  office of a t t o r n e y  g e n e r a l  is a v e r y  i m p o r t a n t  office.
T h e r e  has been n u m e r o u s  t i m e s  in the h i s t o r y  of the T e r r i t o r y  
of A l a s k a  w h e n  we have h a d  a n  e x t r e m e l y  w e a k  a t t o r n e y  g e n e r a l  
a n d  the T e r r i t o r y  has s u f f e r e d  b y  It. If we h a v e  a cap able 
a t t o r n e y  g e n e r a l  I t h i n k  we w i l l  be a g r e a t  deal b e t t e r  off if 
t he a t t o r n e y  g e n e r a l  is v i g o r o u s  and f o l l o w s  out the i n s t r u c t i o n s  
of the g o v e r n o r  in f u l f i l l i n g  his office. I feel t h e  a t t o r n e y  
g e n e r a l  is only, his duties s h o u l d  p r i m a r i l y  be the a t t o r n e y  for 
the executive b r a n c h  of the state govern m e n t .  In the past t h e r e  
has b e e n  times that the a t t o r n e y  g e n e r a l  h a s  h ad to be the legal 
of f i c e r  for the executive, L e g i s l a t i v e  C o u n c i l ? a n d  the counsel 
for all d e p a r t m e n t s  of the Territ o r y .  That was e x t r e m e l y  a d i f f i­
cult position. I k n o w  Mr. R i v e r s  h a d  it f o r  a n u m b e r  of y e a r s  
a n d  he can explain, perhaps b e t t e r  t h a n  I can, the d i f f i c u l t i e s  
of f i l l i n g  of p o s i tions  s u c h  as that, but I b e l i e v e  p r i m a r i l y  
the a t t o r n e y  g e n e r a l  is the a t t o r n e y  f o r  the g o v e r n o r  a n d  the 
de p a r t m e n t  heads, the d e p a r t m e n t s  e s t a b l i s h e d  b y  this c o n s t i t u­
tio n  a n d  who w o u l d  be u n d e r  the direct s u p e r v i s i o n  of the g o v e r n­
or. I feel that some p r o v i s i o n  m a y b e  s h o u l d  be made here or 
the legisla ture s ho uld m a k e  one f o r  the e m p l o y m e n t  of a l e g i s l a­
tive counsel d uring the s e s s i o n s  cf the legislature, a n d  so the 
a t t o r n e y  g e n eral w o u i c  not n a v e  tc take a part in that p a r t i c u l a r  
matter. I feel that the a d o p t i o n  of this a m e n d m e n t  w i t h  the 
g o v e r n o r  being g i v e n  the right to r e m o v e  the a t t o r n e y  g e n e r a l  
wi t h o u t  the consent of the l e g i s l a t u r e  w o u l d  be a h a p p y  choice.

P R E S I D E N T  EGAN: Mr. Davis.

DAVIS: Mr. President, it s e e m s  to me f r o m  the a r g u m e n t s
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we have h e a r d  that p r o b a b l y  we are g o i n g  at this b ackwards.
T h e  a r g u m e n t s  have been as to h o w  we s hould select a n  a t t o r n e y  
general. Nov; it is m y  t h ought on the basis of the bill that 
we have here that p r o b a b l y  what we want to d ecide is w h e t h e r  we 
want a c o n s t i t u t i o n a l  a t t o r n e y  gener al or not. It seems to 
m e  on the e x e c u t i v e  department, as we have o u t l i n e d  it here so 
far, that we p r o b a b l y  don't want a c o n s t i t u t i o n a l  a t t o r n e y  
g e n e r a l  at all; that that m a t t e r  should be left to the l e g i s l a­
ture as to w h e t h e r  we do or don't a n d  to what his p o w e r s  are 
w h e n  the l e g i s l a t u r e  d e c i d e s  to set up a n  a t t o r n e y  general, 
a n d  a c c o r d i n g l y  it seems to me p o i n t l e s s  to d i s c u s s  as to h o w  
the a t t o r n e y  g e n e r a l  Is to be selected. If it is wise in the 
v i e w  of the l e g i s l a t u r e  w h e n  they set up an a t t o r n e y  genera l 
that he s h o u l d  be s c r e e n e d  by the judicial council, these a r g u­
me n t s  c o u l d  be made at that time, but at the m i n u t e  we have not 
m e n t i o n e d  an a t t o r n e y  general, and it seems to me that the e x e c u­
tive d e p a r t m e n t  is g o i n g  to be a whole lot more what the C o m­
mit t e e  h a d  in m i n d  if we don't set u p  a n  a t t o r n e y  g e n e r a l  as such 
in this article. N o w  I r e a l i z e  that if we don't set u p  a n  
a t t o r n e y  g e n e r a l  we a r e  g o i n g  to have to do s o m e t h i n g  to the 
Initiative, but that is a different p r o b l e m  a n d  n o  p r o b l e m  from 
m y  s t a n d p o i n t .

P R E S I D E N T  EGAN: Mr. R a l p h  Rivers.

R. RIVERS: It has b e e n  said that p e r h a p s  we c o u l d  omit m e n t i o n­
ing a n  a t t o r n e y  g e n e r a l  in this a r t i c l e  and that the s e c r e t a r y  
of state could take o v e r  the f u n c t i o n  of the a t t o r n e y  g e neral 
w i t h  r e g a r d  to the i n i t i a t i v e  a n d  referendum. In the initi a t i v e  
a n d  r e f e r e n d u m  a r t i c l e  v/e said that the i n i t i a t i v e  s h o u l d  consist 
of a p e t i t i o n  w i t h  a p r o p o s e d  bill that the s p o n s o r s  w i s h e d  to 
have made into lav; a n d  that the a t t o r n e y  g e n e r a l  w o u l d  scrutinize 
it as to s u f f i c i e n c y  for f o r m  a n d  the a t t o r n e y  g e n e r a l  w o u l d  
c o n d e n s e  the m a t t e r  for a p p r o p r i a t e  p e t i t i o n  h e a d i n g  so that the 
p eopl e that sign it w o u l d  have a n  a d e q u a t e  draft as to what t hey 
a re signing. A f t e r w a r d s  the a t t o r n e y  g e n e r a l  shall p r epare the 
b allot title, a s s u m i n g  that e n ough s i g n a t u r e s  w ere o b t a i n e d  a n d  
that this bill were  to go before the voters. It is a little 
d i f f i c u l t  I t h i n k  for the s e c r e t a r y  of state to e n g a g e  in all of 
those legalities, and I t h i n k  as far as the i n i t i a t i v e  a n d  r e f e r­
en d u m  is concerned, we ought to have that in the h a n d s  of the 
a t t o r n e y  g e n e r a l  just as the initiative and r e f e r e n d u m  a r t i c l e  
suggests. However, I see d i f f i c u l t i e s  w i t h  this p r o p o s e d  a m e n d­
ment. The judges are b a n n e d  f r o m  politics. T h e y  are p i c k e d  on 
a n  a b s o l u t e l y  n o n p a r t i s a n  basis. The a t t o r n e y  g e n e r a l  p r e s u m a b l y  
s houl d be a m e m b e r  of the same p arty  as the governor. The 
a t t o r n e y  general, if he Is a m e m b e r  of the same party, as a t­
tor n e y  general, w o u l d  take  the normal part in politics, but if 
he is p i c k e d  on a n o n p a r t i s a n  basis as the J udges are, then we 
have to ban h i m  f r o m  e n g a g i n g  in polit ics a n d  he a l s o  c ould turn 
out to be s o m e b o d y  of the opposit e party. So I b e l i e v e  we are 
g e t t i n g  c r o s s e d  u p  if we t r y  to put the a t t o r n e y  g e n e r a l  t h r o u g h  
l e g i s l a t i v e  council. I t h i n k  v;e are g e t t i n g  -- the Judicial



council x near. -- I t h i n k  v/e are g e t t i n g  the judi cial council 
i n t o  some litt le d i f f i c u l t i e s , etc., a n d  f r o m  the polit ical 
s t a n d p o i n t  we v:ant to k e e p  t h e m  out of it. T h e y  can't hold any 
p o s i t i o n  or be active on the p o l i t i c a l  scene. 3o if this 
p a r t i c u l a r  a m e n d m e n t  does not pan out, I a m  g o i n g  to propose 
one as follows: The d e p a r t m e n t  heads a p p o i n t e d  b y  the g o v ernor
shall include a n  a t t o r n e y  general. T h e n  we can leave the i n i t i­
at i v e  a n d  r e f e r e n d u m  f u n c t i o n s  right w h e r e  t h e y  are.

P R E S I D E N T  EGAN: Mr. Londborg.

LONDBORG: Mr. President, as it has b e e n  m e n t i o n e d ,  this is a
m i n o r i t y  r e p o r t  f r o m  the Committee, a n d  I t h i n k  it is only right 
y o u  h e a r  f r o m  some of the rest of the C o m m i t t e e  r e g a r d i n g  this.
V.re in our C o m m i t t e e  felt that it w o u l d  be the w i shes of the 
m a j o r i t y  of the C o n v e n t i o n  t o  have a s t r o n g  execut ive. By that 
v/e did not m e a n  a dictator, one who w o u l d  get into p o w e r  and 
be the a b s o l u t e  p o w e r  in the state, but o^e w h o  t h r o u g h  appointive 
p o w e r s  w o u l d  be able to select his c o - w o r w e r s  d o w n  t h r o u g h  the 
v a r i o u s  o f f i c e s  so that w h e n  the state's f u n c t i o n s  w o u l d  be 
su c c e s s f u l  v/e c o u l d  say that v/e had a g o o d  g o v e r n o r ,  a n d  when 
t h e y  w o u l d  r.ct be s u c c e s s f u l  v/e w o u l d  k n o w  v/ho to blame and 
c o u l d  vote a c c o r d i n g l y  at t h e  next election. M e n t i o n  has been 
m a d e  not o n l y  he re on the f l o o r  but a l s o  the  same a r g u m e n t  in 
t h e  C o m m i t t e e  that the g o v e r n o r  w o u l d  have c e r t a i n  oblig a t i o n s  
a n d  w o u l d  be e x p e c t e d  to lean t o w a r d  that o b l i g a t i o n  In the a p­
po i n t i n g  of a n  a t t o r n e y  gen eral, but I can't h e l p  but feel that 
that same t r e n d  of t h o u g h t  w o u l d  run right down t h r o u g h  the other 
de p a r t m e n t s ,  a n d  I b e l i e v e  that there are o t h e r  d e p a r t m e n t s  u n der 
t h e  g o v e r n o r  that  are of e q u a l  importance a n d  if the governor Is 
g o i n g  to b o w  to p a r t y  o b l i g a t i o n s  or o t h e r  o b l i g a t i o n s  in s elect­
ing of the a t t o r n e y  general, he will do t h e  same thi ng all the 
w a y  t h r o u g h  his o t h e r  d e p a r t m e n t  heads, a n d  we won't have a man 
in t h e r e  that we can be f u l l y  p r o u d  of, a n d  I t h i n k  we are going 
to want to el ect a g o v e r n o r  v/ho will be a b l e  to stand on his 
o w n  two feet a n d  a p p o i n t  the men that he f e e l s  s h o u l d  be in the 
office. I t h i n k  if he is that type of man he w i l l  not only be 
r e s p e c t e d  b y  one p a r t y  but b y  all of the p eople of the state.
As f a r  as t h e  r e m o v a l  is concerned, if v;e w o r r y  that the governor 
m a y  remove the m a n  at will, if that is not best, we can always 
i nsert that he be r e m o v e d  w i t h  the consent of the legislature, 
that is a n o t h e r  matter, but as far as the a p p o i n t i n g  is c o n­
cerned, I t h i n k  that is vital right now. A s  far as screening 
Is concerned, x can see that it might have be en g o o d  in the past 
to have the n o m i n a t i o n s  f o r  a t t o r n e y  g e n e r a l  s c r e e n e d  some way 
b e f o r e  t h e y  e v e n  face e l e c t i o n  by the people. Be that as it 
may, I t h i n k  if v/e elect a g o v e r n o r  it is his d u t y  to screen and 
select a g o o d  a t t o r n e y  genera l. That is part of his job. V/e 
ar e  e l e c t i n g  h i m  to do that v e r y  thing, a n d  if he fails to select 
a g o o d  a t t o r n e y  g e n e r a l  t h e n  he is that m u c h  m o r e  a f a ilu re as 
a governor, a n d  he will  s t a n d  that test in t h e  c o m i n g  election.
If we feel that the a t t o r n e y  g e n e r a l  must be s c r e e n e d  so that 
v/e h a v e  the best po ssi b l e  a t t o r n e y  general, I t h i n k  it is also
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n e c e s s a r y  that the h e a d  of the d e p a r t m e n t  of education, h e a d  of 
the depa rt m e n t  of welfare, h e a l t h  a n d  labor, and all the o t h e r  
de p a r t m e n t  heads be s c r e e n e d  by s o m e b o d y  so that this g o v e r n o r  
gets the right m e n  in his cabinet, so t o  speak. I c e r t a i n l y  
feel that he sh ould be able to s cre en a n d  select a g o o d  a t t o r n e y  
g e n e r a l  as well as select the o t h e r  d e p a r t m e n t  heads. But I 
t h i n k  there is one thing that is e v e n  m o r e  important and we 
d i s c u s s e d  that in the Committee, a n d  that is the m a t t e r  of 
compatibi lity. V/e have fel t in the past that we have not had 
a t t o r n e y  g e n e r a l s  v/ho have been e n t i r e l y  in sy mpa t h y  wit h 
the g o v e r n o r  a n d  it has b e e n  due to the w a y  the two have g o t t e n  
to t h e i r  office. We elect the one a n d  the o t h e r  is a p p o i n t e d  out 
of Washington, a n d  we have seen c e r t a i n  cases where t h e y  have 
not w o r k e d  out in harmony. Now, if the a t t o r n e y  general is to 
represe nt the people alone, then of course he should be elected, 
but as he is to w o r k  u n d e r  the e x e c u t i v e  d e p a r t m e n t  we want a 
m a n  who is c ompatible with  the g o v e r n o r  a n d  w i t h  his type of 
p r o g r a m  that he w a n t s  to put o v e r  in the state, one that u n d e r­
stands the governor, one that will w o r k  w i t h  the g o v e r n o r  and 
a s k  the judicial council as set up, not to h o n o r  p a r t y  p o l i t i c s  
b u t  to w o r k  in a n o n p a r t i s a n  capacity. Yet I feel they will n o t  
be able to do that as f a r  as the a t t o r n e y  g e neral is concerned, 
a n d  I don't b e l i e v e  there is any m o r e  r e a s o n  to feel that a 
Judicial council nominee w o u l d  be a n y  m o r e  compa t i b l e  than one 
e l e c t e d  b y  the p e o p l e  of the state; if t h e y  are goi ng to a s k  
the governor, "Will this man w o r k  w i t h  y o u  o r  will that man w o r k  
w i t h  you, do y o u  w a n t  this one o r  that o n e ? "  Y o u  might as well 
say, Let the g o v e r n o r  p i c k  the man in the first place." If 
t h e y  are g o i n g  to hav e the l i b e r t y  to put u p  a man that w i l l  not 
w o r k  w i t h  a governor, then we spoil o u r  w h o l e  plan for an e f f e c­
tiv e  a d m i n i s t r a t i o n .  I believe, as Mr. R a l p h  R ive rs mentioned, 
if w e  want  the a t t o r n e y  g e n e r a l ' s  o f f i c e  m e n t i o n e d  at all in the 
constitution, it w o u l d  be v e r y  simple on S e c t i o n  16, line 14, 
a f t e r  " d e p a r t m e n t 11 to insert the w o r d s  'Including the a t t o r n e y  
g e n e r a l ' s  office." That w o u l d  make  it v e r y  clear that the g o v e r n o r  
w o u l d  have the a p p o i n t i v e  p o w e r s  a n d  that the a t t o r n e y  g e n e r a l 's 
of f i c e  w o u l d  be one that he w o u l d  have d i r e c t  control over.
T h a t  gives you, I believe, some of the C o m m ittee t h i nking r e g a r d­
in g  the a t t o r n e y  general b e i n g  a p p o i n t e d  by the governor.

P R E S I D E N T  EGAN: Mrs. Nordale.

NORDALE: I w o u l d  like to a s k  Mr. R i v e r s  a question, if I may.
Mr. R a l p h  Rivers, are the services of the a t t o r n e y  general 
a v a i l a b l e  to the s e c r e t a r y  of sta te in case he needs them?

R. RIVERS: Yes.

P R E S I D E N T  EGAN: Mr. Buckalew.

BUCKALEW: Mr. President, I w o u l d  like to a s k  Deleg ate R i v e r s  a
q u e s t i o n  t h r o u g h  the Chair, if I may.
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P R E S I D E N T  EGAN: Y o u  m a y  a s k  y o u r  question, Mr. Buckalew, if
t h e r e  is no objection.

BUCKALEW: Mr. Rivers, I notice that the proposal, that the
c a p t i o n  is by Delegate Rivers. M y  q u e s t i o n  was w h ether this was
a c o m m i t t e e  propo sal or y o u r  s eparate i n d i v i d u a l  proposal?

P R E S I D E N T  EGAN: Mr. Rivers has a l r e a d y  a n s w e r e d  that question,
Mr. Buckalew. He said that it was a c t u a l l y  a proposal of his
a n d  of Mr. Harris. Mr. V i c t o r  Rivers.

V. RIVERS: In closing this discussion, I w i l l  make it brief.
I just want to say, in m y  o p i n i o n  it is no c ompro m i s e  opinion.
If it h a d  b e e n  a comprom ise we w o u l d  not h a v e  this d i s c u s s i o n  
o n  the floor. It has been p o i n t e d  to as a compromise. Those  
of us w h o  s u b m i t t e d  this propo s a l  h o n e s t l y  a n d  a c t u a l l y  t h i n k  
the a t t o r n e y  general should be screened. N o w  I w a n t e d  to clear
u p  a point that Mr. M c L a u g h l i n  made. He p o i n t e d  out that certa in
a p p o i n t i v e  m e t h o d s  were u s e d  in the S tate of N e w  Hampshire.
T h e y  are. The a t t o r n e y  g e n e r a l  is a p p o i n t e d  b y  the g o v e r n o r  a n d  
a c o u n c i l  of five. In the Stat e of T e n n e s s e e  the a t t o r n e y  g e n­
era l  is a p p o i n t e d  for a p e r i o d  of ei ght y e a r s  by the J ustices of 
t h e  supreme court. In f o u r  states, as I a m  able to count, the 
a t t o r n e y  g e n e r a l  is a p p o i n t e d  b y  the g o v e r n o r  by and w i t h  the 
c o nse nt of the l e g i s l a t u r e . In three states the a t t o r n e y  g e n e r a l  
is a p p o i n t e d  by the g o v e r n o r  a n d  in the b a l a n c e  he is e l ected 
b y  the people. So if you a d d  that up y o u  w i l l  find a b out 33 
s t a t e s  in w h i c h  he is elected; in thes e two states I have m e n­
tioned, T e n n e s s e e  and N e w  Hampshire, he is a p p o i n t e d  u n d e r  a 
s i m i l a r  plan, a n d  in the b a lan ce of the states he is a p p o i n t e d  
b y  the g o v e r n o r  w i t h  or without the a p p r o v a l  of the legislature, 
as the case m a y  be. It is m y  thought, a n d  I have o b s e r v e d  this 
r a t h e r  c l o s e l y  f r o m  some contact w i t h  the legislature, that 
w h i l e  t h e  a t t o r n e y  general is In e s s en ce not a judge, he does 
i n t e r p r e t  the lav; which g o verns  people until s o m ebo dy c h a l l e n g e s  
his I n t e r p r e t a t i o n ,  a n d  t h e n  his d e c i s i o n s  oft entimes a n d  most 
of the time  do have the force of l a w  until t h e y  are upset or 
t u r n e d  o v e r  or otherwise d i s t u r b e d  by h a v i n g  som eb o d y  a p p e a l  to 
the courts. It does not se em t o  me to be a bit out of line that 
the a t t o r n e y  g e ne ral should be p r o p e r l y  s c r e e n e d  as to competence, 
a n d  in the s e l e c t i o n  of the a t t o r n e y  g e n e r a l  the g o v e r n o r  s h o u l d  
be r e l i e v e d  of the o bliga t i o n  to r e p a y  a n y  favors or to m a k e  a n y  
p a r t i c u l a r  d i s c r i m i n a t i o n  In fav or of a n y  individual. It has 
b e e n  s t a t e d  here that we tie the hands of the strong executi'
R e a d  t h i s  a m e n d m e n t  over again. It does not say who the g o v e r n o r  
shall appoint. It says, "Two or more shall be screened b y  the 
j u d i c i a l  c o u ncil a n d  s u b m itted  to the g o v e r n o r  for his a p p o i n t­
ment." He is not l i mited  to the one m a n  or two m e n  or three men. 
If he can't make his choice he might e v e n  have four men, but he 
does h a v e  a n y  o b l i g a t i o n  r e moved in m a k i n g  that a pp ointment to 
a n y  indiv i d u a l .  It would be e n t i r e l y  free of a politica l a spe ct 
i n s o f a r  a s  it affected the a t t o r n e y  g e n e r a l ' s  competence. T h e r e  
is n o t h i n g  in here that is c o u n t e r  to c o m m o n  practice, I r e f e r
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to the State of N e w  Hampshi re, the S t a t e  of T e n n e s s e e ,  and 
others, but it costs y o u  m o n e y  If y o u  go to court to upset an 
a t t o r n e y  g e n e r a l  or a n y  o t h e r  s i m i l a r  o f f i c i a l ' s  opinion. That 
o p i n i o n  as I have seen it m a n y  times, that o p i n i o n  has the force 
of law a nd i n t e r p r e t a t i o n  of a n y  laws  the l e g i s l a t u r e  m a y  have 
passed. While y o u  migh t not v i e w  h i m  as a judge, in e s sen ce he 
is a judge of what that lav; says u n t i l  it's d e t e r m i n e d  o t h e r w i s e  
by  the courts. In e s s e n c e  he Is a judge of what c e r t a i n  things 
do that a p p l y  to the p e o p l e . F o r  that r e a s o n  I t h i n k  that he 
s hould be scree n e d  as to competenc e. I see n o t h i n g  in that 
w h i c h  weakens the s trong exec utive. () T h e  g o v e r n o r  might say 
of the first two a p p o i n t e e s  named, "I a m  u n abl e to make a choice; 
submit me a n o t h e r  n a m e . "  T h e r e  is n o t h i n g  that stops h i m  f r o m  
d oing that in the p r o c e e d i n g s  of the council. It seems to me 
that some d e t e r m i n a t i o n  w h i c h  w o u l d  r e l i e v e  this o f fice  of having 
to be f illed by a n y  r e p a y m e n t  of p o l i t i c a l  f a v o r  or o b l i g a t i o n  
should be set up, and that is w h y  we have  i n t r o d u c e d  this a m e n d­
ment. It is no c ompromise.

P R E S IDENT  EGAN: Mr. V i c t o r  R iv ers h a d  stated he was closing.
No one objected. U n l e s s  there Is s o m e o n e  who has not s p o k e n  —
Mr. McLaughlin.

MCLAUGHLIN: I w a n t e d  to a s k  Mr. R i v e r s  a  question. Mr. Rivers,
w h e n  y o u  say the c o u n c i l  i n  N e w  Hamps h i r e ,  y o u  m e a n  that five 
e l e c t e d  e x e c u t i v e  c o u n c i l  who a r e  e l e c t e d  b y  the p eople t o g e t h e r  
w i t h  the g o v e r n o r ?

V. RIVERS: I stated the c o u n c i l  of five. T h e  cou ncil of five
is e l e c t e d  for t w o - y e a r  t e r m s  a l o n g  w i t h  the g o v e r n o r  a n d  they 
determ ine w i t h  the g o v e r n o r  the a p p o i n t m e n t  of the a t t o r n e y  
g e n e r a l .

MCLAUGHLIN: But that is not a J u d i c i a l  c o uncil at all, Is it?

V. RIVERS: I don't k n o w  what t h e i r  d uties are. T h e y  are a
council of five, but w h e t h e r  t h e y  are c o n s t i t u t e d  as ours is,
I do not know.

PRESID ENT EGAN: The q u e s t i o n  is, "Shall the p r o p o s e d  amendment
as o f f e r e d  b y  Mr. V i c t o r  R i v e r s  a n d  Mr. H a rris be a d o p t e d  by 
the Conven t i o n ? "

HARRIS: I requ est a ro ll call.

PRESID ENT EGAN: Mr. H a r r i s  a s k s  that we h a v e  a roll call. The
Chief C l e r k  will call the roll on the question.

(The Chief C l e r k  c a l l e d  the roll w i t h  the f o l l o w i n g  result:

.Yeas: 18 - Earr, Collins, Cross, H. Fischer, Harris,
Hinckel , Kilcher,  Metcalf, Nerland, Nolan, 
Peratro vlch, Reader,  V. Rivers, Robertson,
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Rosswog, Smith, Taylor, Vander L e e s t .

Nays: 36 - Armstrong, Awes, Boswell, Bu ckalew, Coghill,
Cooper, Davis, Doogan, Emberg, V. Fischer,
Gray, Hel-enthal,  Hermann, Hil scher, Hurley, 
Johnson, King, Knight, Laws, Lee, Londborg,  
M cCutcheon,  M cLaughlin , McNees, Marston,
Nordale, Poulsen, Riley, R. Rivers, Stewart, 
Sundborg, Sw eeney, Walsh, White, Wien, Mr. 
P r e s i d e n t .

Absent: 1 - M c N e a l y . )

C H I E F  CLERK: 18 yeas, 36 n a y s , a n d  1 absent.

P R E S I D E N T  EGAN: So the "nays" have it a n d  t he p r o p o s e d  amend m e n t
has f a i l e d  of adoption. Are ther e o t h e r  a m e n d m e n t s  to S e ction 
14? Mr. Ralph Rivers.

R. RIVERS: I have a n  amendment.

P R E S I D E N T  EGAN: Mr. R a l p h  Rivers, y o u  m a y  o f f e r  y o u r  amendment.
The Chief C lerk m a y  read the p r o p o s e d  a m e n d m e n t .

R. RIVERS: M a y  we have about a t w o - m i n u t e  r e c e s s ?  I w o u l d  like
to consult with  Mr. Londborg.

P R E S I D E N T  EGAN: If there is n o  o b j e c t i o n  the C o n v e n t i o n  will
s tand at recess f o r  t w o  minutes.

R E C E S S

P R E S I D E N T  EGAN: T h e  C o n v e n t i o n  will come to order. T he Chief
C l e r k  will please r e a d  the a m e n d m e n t  as p r o p o s e d  b y  Mr. R a l p h  
Rivers.

R. RIVERS: It h asn' t been i n t r o d u c e d  yet, I was g o i n g  to w i t h­
d r a w  it.

P R E S I D E N T  EGAN: No, It has not b e e n  Introduced.

R. RIVERS: I won't even do that.

P R E S I D E N T  EGAN: Are there a m e n d m e n t s  to S e c t i o n  13 or 14 or 15?
Mr. Sundborg.

SUNDBORG: Mr. President, I have a q u e s t i o n  a b o u t  S e c t i o n  14.
M a y  I be p e r m i t t e d  to a d d r e s s  it to Mr. Rivers ?

P R E S I D E N T  EGAN: Y o u  may, Mr. Sundborg, if t h e r e  is no o b j e c­
tion..

SUNDBORG: Mr. River 3, I a m  a little bit b o t h e r e d  a b o u t  these
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s i g n i f y  b y  saying ’aye", all o p p o s e d  by saying "no". The "ayes" 
h a v e  it and the p r o p o s e d  a m e n d m e n t  is o r d e r e d  adopted. Are 
th e r e  a m e n d m e n t s  to S e c t i o n  14? Mr. Barr.

BARR: Mr. President, I h a v e  an a m e n d m e n t  to insert after S e c­
tion  13. It is on the S e c r e t a r y ' s  desk.

P R E S I D E N T  EGAN: B e t w e e n  S e c t i o n  13 and S e c t i o n  14?

BARR: Yes, it w i l l  be a  n e w  S e c t i o n  14.

P R E S I D E N T  EGAN: The C h i e f  C l e r k  m ay read she p r o p o s e d  amendment.

C H I E F  CLERK: "Page 6 , line 16, a f t e r  S e ction 13, insert a n e w
S e c t i o n  14, and r e n u m b e r  the f o l l o w i n g  se ctions accordingly: "An
A t t o r n e y  G e n e r a l  shall be e l e c t e d  at the same time and in the 
same m a n n e r  as the Governor, and his t e r m  of office shall be 
f o u r  years. H e  shall be the c h i e f  law o f f i c e r  of the State, 
s h a l l  r e p r e s e n t  the State  in all c o u r t s  of law, and shall see 
th a t  all laws are u n i f o r m l y  and a d e q u a t e l y  e n f orced t h r o u g h o u t  
th e  State. He s hall be legal a d v i s o r  to the L e g i s l a t u r e  and all 
St a t e  officers, and s hall p e r f o r m  s u c h  o t h e r  duties as m a y  be 

•presc ribed by law. He s h a l l  be r e s p o n s i b l e  to the G o v e r n o r  and 
the L e g i s l a t u r e  f or the f a i t h f u l  p e r f o r m a n c e  of his duties. The 
A t t o r n e y  G e n e r a l  shall r e c e i v e  f o r  h i s  services a c o m p e n s a t i o n  
fixed b y  the L e g i s l a t u r e  w h i c h  s hall not b e  I n c r eased  or d i m i n i s h­
ed d uring  his t e r m  of office. H e  s h a l l  devote his full time to 
h i s  of fice and shall not r e c e i v e  any salary, fees or o t h e r  c o m­
pe n s a t i o n  f r o m  any other source. In ca se of v a c a n c y  in the office 
of A t t o r n e y  G e n e r a l  for any cause, the G o v e r n o r  shall appoi nt his 
s u c c e s s o r  to c o m p l e t e  the t e r m  of o f fice w i t h  the c o nsen t of a 
m a j o r i t y  of b o t h  H o u s e s  of the L e g i s l a t u r e  in joint session 
assembled, or, w h e n  not in session, a p o l l  of the m e m b e r s  m a y  be 
ta k e n  b y  mail  b y  the P r e s i d e n t  of the Senate and S p e a k e r  of the 
House."

P R E S I D E N T  EGAN: What is y o u r  pleasure, Mr. B arr?

BARR: I move the a d o p t i o n  of this amendment.

P R E S I D E N T  EGAN: Mr. B a r r  m o v e s  the a d o p t i o n  of the amendment.
Is there a second to the motion?

KNIGHT: I'l l second the motion.

P R E S I D E N T  EGAN: Mr. K n i g h t  seconds  the motion. The am endment
is open f o r  discussion. Mr. Barr.

BARR: Mr. President, as this is r a t h e r  a long a m e n d m e n t  —
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P R E S I D E N T  FGAN: The C h a i r  w o u l d  like to make an a n n o u n c e m e n t  at
this time, before y o u  proceed, Mr. Barr. The News M i n e r  just 
c a l l e d  and Guy Rivers, b r o t h e r  of Vic and Ralph, w a s  f o u n d  alive 
and safe about 30 m i n u t e s  ago. (Applause) He has been p i c k e d  
up and Is nov; on his w a y  b a c k  to F airba n k s .  Mr. Barr.

BARR: I have had p l a c e d  on all the delegates' desks a m i m e o­
gra p h e d  cop y of the text of t h i s  amendment. It is not the c o m­
pl e t e  a m e n dme nt s h o w i n g  the lines and paragraph, it Is m e r e l y  
the text. It p r o v i d e s  for the e l e c t i o n  of the a t t o r n e y  general, 
that is the gist of it. He s h a l l  be e l ecte d at the same time 
and m a n n e r  as the governor. He s h a l l  be legal a d v i s e r  to the 
l e g i s l a t u r e  and all state o fficers, and shall p e r f o r m  such other 
d u t i e s  as may be p r e s c r i b e d  by law. It o u t l i n e s  his d uties and 
it p r o v i d e s  for his r e p l a c e m e n t  in case there is a  vacancy. Now, 
in p r e s e n t i n g  this amendment, I do not go agai nst the t h o u g h t  
of the E x e c u t i v e  C o m m i t t e e  In that we should have a  s t r o n g  e x e­
cutive. Some p e o p l e  w i l l  t h i n k  so. I went a lo ng w i t h  t h e i r  
c o m m i t t e e  report and I sti ll do not d i s a g r e e  w i t h  it; however, 
the r e a s o n  I* decided f i n a l l y  to put this a m e n d m e n t  in w a s  the 
fact that I met I n n u m e r a b l e  people, s p e a k i n g  to t h e m  privately, 

.who t h o u g h t  that the a t t o r n e y  g e n e r a l  should be elected. In 
fact, t h e y  stated it in b r o a d e r  terms, t h e y  said t h e y  w o u l d  like 
to e l e c t  more o f f i c i a l s  than t h e  state governor. N o n e  of t h e m  
s tate d that th ey w a n t e d  to e l e c t  as m a n y  as we h a v e  now, that 
t h e y  w a n t e d  to r e d u c e  the g o v e r n o r ' s  power, but they t h o u g h t  
t h e y  s hould elect e n o u g h  so t h a t  t h e y  felt t h e y  had a ha nd in 
the g o v e r n m e n t  themselves. I f e l t  that if a n o t h e r  o f f i c i a l  
should be elected, it should be the a t t o r n e y  general. W h y  the 
a t t o r n e y  general? B e c a u s e  all t h e s e  o t h e r  d e p a r t m e n t  h e a d s  are 
there e x p r e s s l y  to c a r r y  out t h e  g o v e r n o r ' s  p r o g r a m  and should 
agree w i t h  h i m  In every d e tail on his policy. T h a t  makes up a 
good w o r k i n g  team. The a t t o r n e y  g e n e r a l  also 3hould w o r k  w i t h  
the governor, he is the g o v e r n o r ' s  legal c o u n s e l  and the l e g i s­
lat u r e ' s  legal c o u n s e l  and a l s o  c o u n s e l  f o r  all the d e p a r t m e n t  
heads, but he has one o t h e r  d u t y  that does not quite c o n f o r m  to 
the u s u a l  idea of a d e p a r t m e n t  h e a d ' s  duty u n d e r  a d m i n i s t r a t i o n  
and that is, he is c a l l e d  u p o n  to i n t e r p r e t  the l aw at times.
T h a t  is a s e m i j u d i c i a r y  f u n c t i o n , I  w o u l d  call it, a l t h o u g h  it's 
not final. It is a t e m p o r a r y  d e c i s i o n  and may be taken into the 
courts. In i n t e r p r e t i n g  the law, he should be impartial. Many 
times, of course, the g o v e r n o r  m i g h t  ask h i m  to i n t e rpret the 
law t o  be sure that he is on the righ t ground w h e n  he p r o p o s e s  
something. In case we had a  g o v e r n o r  w h o  w a n t e d  to b u l l d o z e  
s o m e t h i n g  t h r o u g h  anyhow, if it w e r e  a little bit questionable, 
the a t t o r n e y  g e n e r a l  might  f e e l  that he w a s  o b l i g a t e d  to the 
g o v e r n o r  If he w e r e  a o p o i n t e d  and h i s  o p inion might be b i a s e d  a 
little bit. I w o u l d n ' t  say that he w ould flout the law, but he 
c o u l d  be b i ased a little bit to e i t h e r  one side o r  the other.
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And even if he w e r e  e n t i r e l y  honest and tried to r e n d e r  an i m­
p a r t i a l  decision, I'm a fraid hi s co nsci e n c e  w o u l d  hurt h i m  a 
l i ttl e bit b e c a u s e  he was o b l i g a t e d  to the g o v e r n o r  and went 
ag a i n s t  the g o v e r n o r ' s  wishes, so to remove h i m  f r o m  that e m­
ba r r a s s i n g  position, I t h i n k  that he should be elected. N o w  
I g r a n t  y o u  in e l e c t i n g  any man we c an not be sure that v/e w i l l  
get a  good man, and on the o t h e r  hand, by a p p o i n t m e n t  we cannot 
i n s u r e  that we v/ill get a good man, but I b e l i e v e  tha t if we 
are g o i n g  to elect a n o t h e r  o f f i c i a l  b e cause  the p e o p l e  v/ant it, 
t h e n  it should be the a t t o r n e y  general.

P R E S I D E N T  EGAN: Any f u r t h e r  discu s s i o n ?  Mr, Marston.

MARSTON: Mr. President, if m y  r e c o l l e c t i o n  is right, in the past
14 y e a r s  that I ha ve d e f i n i t e  r e c o l l e c t i o n  of, there have been 
o n l y  two a t t o r n e y  g e n e r a l s  and the r eason is that t h e y  just can't 
get a t t o r n e y s  to run f o r  that job. I'd want to k n o w  that there 
are a t t o rn eys that w i l l  step up and lend t h e m s e l v e s  to be e l e c t­
ed to that job b efore we p a s s  on this. I have no a r g u m e n t  v/ith 
t h e  m o v e r  of this amendment, Mr. Barr, except that is i n f o r m a t i o n  
t h a t  I would like to have. M a y b e  we have some lawyers here that 
c o u l d  e n l i ghten me on that.

P R E S I D E N T  EGAN: Mr. Hellen t h a l .

H E L L E N T H A L :  Mr. President, I t h i n k  I could a n s w e r  that. All the
la wyers that f a v o r  the a m e n d m e n t  w i l l  p r o b a b l y  stand up, and 
t h o s e  w h o  don't w i l l  sit down. (Laughter)

P R E S I D E N T  EGAN: The C o n v e n t i o n  v/ill come to order. Is there
f u r t h e r  dis cus s i o n  of the p r o p o s e d  amen dment? Mr. Nolan.

NOLAN: Mr. President, at a m e e t i n g  that I had, I t h i n k  there
v/e re 12 p e o p l e  th ere on an h o u r  and a h a l f ' s  notice, that was 
t h e  one t h i n g  t h e y  were u n a n i m o u s  on. T h e y  w a n t e d  the a t t o r n e y  
g e n e r a l  e l ected b y  the people. They s e e m  to t h i n k  it was the 
one i ndepend ent a r m  that t h e y  would have, and f o r  that r eason 
t h e y  were u n a n i m o u s  that the a t t o r n e y  g e n e r a l  should be elected, 
and t h e r efore I t h i n k  I w i l l  support Mr. B a r r ' s  amendment.

P R E S I D E N T  EGAN: Mr. McLaughlin.

McLAUG H L I N :  Mr. President, I voted against the g o v e r n o r  and
s e c r e t a r y  of state as c o - r u n n e r s  on the b e l i e f  that v/e had 
m e r e l y  one e l e ctive o f f i c e  in the execut ive a r m  and that w o u l d  
suffice, because my o t h e r  v o t i n g  had been predicated, and other 
p r o p o s a l s  had been p r ed icated, on that b e l i e f  we were g o i n g  to 
ha v e  a s trong executive. T h i s  is m erely  the i n t r o d u c t i o n  to 
o t h e r  offices. I n otice  we have a Delegate P r o p o s a l  No. 45 s u b­
mitt e d  by Mr. Barr, and v/e have a Delegate P r o p o s a l  No. 44 also,
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p r o v i d i n g  for the e l e c t i o n  of a c o m m i s s i o n e r  of labor. If we 
y i e l d  g roun d in one respect, v/e migh t as w e l l  elect our c o m­
m i s s i o n e r  of welfare, our c o m m i s s i o n e r  of education, and h a v i n g  
p r o v i d e d  those, I f e e l  that we should go r ight down the list 
and c o m p l e t e l y  d i s s ipat e the t h e o r y  u p o n  w h i c h  the v o t i n g  has 
taken place. It v/as w i t h  r e l u c t a n c e  that I ev en voted In favor 
of the secretar y of state as a c o - r u n n e r  f o r  the governor. I 
am v i o l e n t l y  opposed to the e l e c t i o n  of the a t t o r n e y  general.
I don't t hink the e l e c t i o n  of h i m  a c c o m p l i s h e s  any purpose.
T h e  blunt  fact is thau there is a g e n e r a l  m i s c o n c e p t i o n  as to 
the f u n c t i o n  of the a t t o r n e y  general. The a t t o r n e y  g e n e r a l  is 
a l a w y e r  and his o p i n i o n  is the e q u i v a l e n t  of any ot her lawyer's. 
It can be attacked. Any r e c o m m e n d a t i o n  he makes, if acted upon, 
c a n  always be a t t acked in the courts b y  p r i v a t e  citizens. H i s  
o p i n i o n  is w o r t h  the p a p e r  it is w r i t t e n  upon. It's impressi ve 
u p o n  the state and the o f f i c i a l s  are b o u n d  b y  it u n t i l  some 
irate t a x p a y e r  a t t a c k s  it and the a c t i o n s  t a k e n  u n d e r  the 
a u t h o r i t y  of it, and the c o u r t s  can p r o m p t l y  o v e r r u l e  it. T h e r e  
is a m i s c o n c e p t i o n  about the f u n c t i o n  of the a t t o r n e y  general, 
his f u n c t i o n s  are not quasi - j u d i c i a l .  He is a n o t h e r  a t t or ney 
g i v i n g  an opinion, and if y o u  could a ssure y o u r s e l v e s  that he 
w o u l d  have the w i s d o m  of a deus, t h o s e  l a w yers  don't exist in 
'Alaska as it has been e v i d e n c e d  b y  the v a r i e t y  of o p i n i o n s  e x­
pr e s s e d  here b efor e this body. I do o p p o s e  it, I t h i n k  if we 
are g o i n g  to have an a t t o r n e y  general, the p o w e r  should be vested 
in the g o v e r n o r  to a p p o i n t  him, and that is w i t h o u t  any scre e n i n g  
by  any j u d ici al c o u n c i l  or a n y t h i n g  of the sort. If y o u ' r e  going 
to elect him, elect him, but b y  and large if y o u ' r e  c r e a t i n g  a 
s t ron g executive, t h e n  give h i m  the p o w e r  to a p p oint  his own 
a t t o r n e y  general. T h e  d i s c r e p a n c y  has b e e n  p o i n t e d  out in N e w  
Y o r k  u n d e r  the series, G o v e r n o r s  and A d m i n i s t r a t i o n  of N e w  Y o r k , 
w h i c h  is put out u n d e r  the A m e r i c a n  C o m m o n w e a l t h  Series, it's 
p o i n t e d  out that b e c a u s e  of the fact that the a t t o r n e y  g e n e r a l  
is an e l e c t i v e  o ffice  u n d e r  the consti t u t i o n ,  that is, the 
governor, in substance, has to r e l y  on a  l e g i s l a t i v e  act p a s s e d  
in 1900 a u t h o r i z i n g  h i m  to h a v e  p r i v a t e  counsel. Y o u ' r e  p u t t i n g  
a diverse and p o s s i b l y  a d i s c o r d a n t  e l e m e n t  into the e x e c u t i v e  
branch. It isn't necessary. The c o u r t s  can p r o t e c t  the g o v e r n­
men t  f r o m  the o p i nions  of an a t t o r n e y  g e n e r a l  a p p o i n t e d  b y  the 
governor, and that a t t o r n e y  g e n e r a l  does, in a sense, b e a r  the 
same r e l a t i o n s h i p  to the g o v e r n o r  as any a t t o r n e y  b ears to his 
p r i v a t e  client. It is an a t t o r n e y - c l i e n t  r e l a t i o n s h i p  and the 
r e l a t i o n s h i p  has to be b a s e d  on f a i t h  and p e r s o n a l  selection.
I w o u l d  s t r o n g l y  r e c o m m e n d  that there be n o  o t h e r  e lective 
o f f i c e s  in the state.

P R E S I D E N T  EGAN: Hr. Barr.

BARR: Mr. President, m a y  I be a l low ed to c l o s e ?
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P R E S I D E N T  EGAN: If the re is no o t h e r  p e r s o n  w h o  w i s h e s  to be
heard. Mr. Stewart.

STEWART: Mr. President , may I a s k  Mr. M c L a u g h l i n  a q u e s t i o n ?

P R E S I D E N T  EGAN: Y o u  may, Mr. Stewart.

STEWART: Is it y o u r  i d e a  that the a t t o r n e y  general, as such,
h e  is or s h o u l d  act as the c o u n s e l  f o r  the legislature, as w e l l  
as f o r  the e x e c u t i v e ?

M c L A U G H L I N :  He should, in substance, act as c o u n s e l  f o r  the
legislature. In m a n y  respects, y o u  also have the u n u s u a l  c i r­
cum s t a n c e  w h e r e  the a t t o r n e y  g e n e r a l  is of one p a r t y  and the
l e g i s l a t u r e  is p r e d o m i n a n t l y  of a n o t h e r  party.

STEV/ART: H e  m a y  h a v e s to give d e c i s i o n s  in one case that m i g h t
f a v o r  the e x e c u t i v e  and in a n o t h e r  c a s e  might f a v o r  the l e g i s­
lature?

M c L A U G H L I N :  T h a t ' s  right.

• STEWART: I t h i n k  that is an u n w h o l e s o m e  situation, and should
be c o r r e c t e d  b y  h a v i n g  the a t t o r n e y  g e n e r a l  p u r e l y  and simply 
t he a d v i s e r  f o r  the executive .

P R E S I D E N T  EGAN: Mr. R a l p h  Rivers.

R. RIVERS: Mr. President,  this has d e v e l o p e d  to the p o i n t  w h e r e
I w a n t  to say a  f e w  words. I w a s n ' t  g o i n g  to, but w h e n  I was 
attorne y general, that o f f i c e  w a s  l e g i s l a t i v e  c o u n s e l  for the 
legislature, a d vised the m e m b e r s  of the legislature, a d v i s e d  the 
v a r i o u s  a d m i n i s t r a t i v e  d e p a r t m e n t s  u n d e r  the governor, and 
a d vis ed the governor, and w r o t e  legal o p i n i o n s  I n t e r p r e t i n g  the 
law. Since that time  the l e g i s l a t u r e  has c r e a t e d  a L e g i s l a t i v e  
Council, that L e g i s l a t i v e  C o u n c i l  has a p o l i t i c a l  s c i e n t i s t  in 
charge, J a c k  M e • It c ould v e r y  w e l l  have a l a w y e r  and is
a u t h o r i z e d  to engage any le gal s e r vices that may be required.
T he l egis lature h a s  f u l l  p o w e r  to h i r e  all the legal a s s i s t a n c e  
it needs c u r i n g  the s e s s i o n s  so that I b e l i e v e  that Mr. S t e w a r t ' s  
t h o u g h t  is w e l l  taken, that the a t t o r n e y  g e n e r a l  w i l l  be the 
a t t o r n e y  for the e x e c u t i v e  a r m  of the g o v e r n m e n t  and that if v/e 
have the g o v e r n o r  a p point an a t t o r n e y  general, he is not g o i n g  
to be the a d vise r to the l e g i s l a t u r e  nor the d r a f t e r  of l e g i s l a­
tive bills. Nov/, he may draft p r o p o s e d  l e g i s l a t i o n  f o r  the
a d m i n i s t r a t i v e  departments. If the d e p a r t m e n t  of h e a l t h  w a n t s  
a bill, the g o v e r n o r  w i l l  t e l l  the a t t o r n e y  g e n e r a l  to get out
a good bill or the c o m m i s s i o n e r  of health, or as the case may  be.
T h e y ' l l  fall b a c k  on the a t t o r n e y  g e n e r a l  for some b i l l  d r a f t i n g
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f o r  the g o v e r n m e n t a l  depar tments, but the legi sl a t u r e  f r o m  n o w  
on and u n d e r  this setup, is not going to have the attorney- 
g e n e r a l  d oing its bill  drafting. It's g o i n g  to have its own 
legal counsel. The p r e s e n t  A t t o r n e y  General, b e caus e of the 
p r e s s  of business, gave up b e i n g  le gislative c o u n s e l  f o r  the 
l e g i s l a t u r e  three y e a r s  ago and told t h e m  they were too b u s y  
and v/e re just looking a fter the execu tive department, and that 
t h e y  w e r e  to figure out h o w  to get th eir own b i l l s  drafted.
Tv/o y e a r s  ago that s i t u a t i o n  got so acute that the L e g i s l a t i v e  
C o u n c i l  was created and it s erves a very u s eful need, but I 
t h i n k  that Mr. M c L a u g h l i n  a c t u a l l y  em phas i z e d  the w r o n g  a n s w e r  
v/hen he said that the a t t o r n e y  g e n e r a l  w o u l d  be the c o u n s e l  for 
the legisl a t u r e  as w e l l  as for the e x e c ut ive arm, b e c ause u n d e r  
t h e  p r e s e n t  d evel o p m e n t  w i t h  L e g i s l a t i v e  Council, he w i l l  be 
the a t t o r n e y  for the e x e c u t i v e  b r a n c h  and the l e g i s l a t u r e  can 
take care of itself. I migh t also say that I w r e s t l e d  v/ith this, 
I started out a d v o c a t i n g  that the a t t o r n e y  g e n e r a l  be elected, 
b u t  I w r e s t l e d  w i t h  it, I told Mr. B a r r  that I felt the w a y  he 
did f o u r  or five days ago. B e c a u s e  of my doubts though, I have 
t a l k e d  to many people, they have said if y o u  are g o i n g  to let 
the g o v e r n o r ' s  a d m i n i s t r a t i o n  be held r e s p o n s i b l e  for the c o nduct 
.of that administration, y o u  h a v e  got to at least give the 
g o v e r n o r  an a t t o r n e y  of his own choice. U n d e r  this setup he 
m i g h t  get an a t t o r n e y  of the o p p o s i t e  p o l i t i c a l  faith. H e  m i g h t  
get one of his own p a r t y  who is e i t h e r  inadeq u a t e  or w h o  is 
h o s t i l e  to him, or w h o  d o esn't see eye-t o - e y e  w i t h  him. In 
e i t h e r  case, the g o v e r n o r  c o u l d  say at the end of his term, if 
t h i n g s  haven 't gone well, "V/e h ad a good p r o g r a m  but that a t t o r­
ne y  g e n e r a l  y o u  f o i s t e d  upon me w r e c k e d  our program."  T h e r e  
again, y o u  have got p a s s i n g  the b u c k  as to who w a s  to blame 
b e c a u s e  things didn't go v/e 11. Nov; then, if we want to be sure 
that the strong e x e c u t i v e  v/ho is g o i n g  to have the r e s p o n s i b i l i t y  
of c a r r y i n g  out a s u c c e s s f u l  a d m i n i s t r a t i o n  is g o i n g  to get the 
b l a m e  if he doesn't have a s u c c e s s f u l  administration, let us 
n o t  give h i m  any outs. Let 's n o t  take h i m  off the h o o k  b y  g i v­
ing h i m  an a t t o r n e y  g e n e r a l  that he can p u t  the blame on.

P R E S I D E N T  EGAN: Mr. Robertson.

R O B E R T S O N :  Mr. President, I don't intend b e i n g  an a p p l icant for
the p o s i t i o n  of a t t o r n e y  g e n e r a l  e i t h e r  by a p p o i n t m e n t  or e l e c­
tion, but I don't quite see D e l e g a t e  H a r s t o n ' s  p o i n t  that there 
are no attorneys in the T e r r i t o r y  w h o  are w i l l i n g  to run to be 
e l e c t e d  a t t or ney general. I c a n ' t  see h o w  there would be any 
a t t o r n e y s  who w o u l d  be w i l l i n g  to accept the appointment.  I 
s u p p o r t  Mr. B a r r ' s  p o s i t i o n  in this matter. I, too, am in f a v o r  
of a s trong executive, but I don't t h i n k  that the mere fact that 
b e c a u s e  u n d e r  the a p p o i n t i v e  s y s t e m  of g o v e r n o r s h i p s  that the 
g o v e r n o r  v i r t u a l l y  has n o  pov/ers, that v/e should let th at c a r r y
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us too far away. I think that it is a good t h i n g  f o r  the people, 
to have t h e i r  own e l e c t e d  a t t o r n e y  g e n e r a l  w h o  can c h e c k  the 
l e g i s l a t i o n  w h i c h  the g o v e r n o r  p r o p o s e s  to i n t r o d u c e  and have 
introduced, and for that r e a s o n  I am g o i n g  to vote f o r  this 
a m e n d m e n t .

BARR: Mr. Preside nt, m a y  I close now ?

P R E S I D E N T  EGAN: Y o u  may, Mr. Barr.

BARR: I was also g o i n g  to a n s w e r  C o l o n e l  M a r s t o n  m u c h  as Mr.
R o b e r t s o n  did. If l a wy ers aren't available, t h e y  aren't a v a i l­
abl e  period. Mr. R i v e r s  w a s  t a l k i n g  about an e n t i r e l y  differ ent 
thing. H e  m e n t i o n e d  our p r e s e n t  L e g i s l a t i v e  Council. T h e r e  is 
not a lawyer in charge. T h e y  do draft b i l l s  f or the legislature. 
T h e y  have taken o v e r  a d u t y  w h i c h  the a t t o r n e y  g e n e r a l  f o r merl y 
did, that is as it should be. T h e r e  is a lot of d e t a i l e d  w o r k  
there, but it isn't legal work. If the l e g i s l a t u r e  w a n t s  to ask 
a legal opinion, t h e y  w i l l  not go to o ur p o l i t i c a l  science e x­
perts, they w i l l  go to the a t t o r n e y  general. N o w  he also stated 
that if an a t t o r n e y  g e n e r a l  of the o p p o s i t e  p o l i t i c a l  p a r t y  
w e r e  elected, the g o v e r n o r  c o u l d  p a s s  the b u c k  and say, "Well, 
•you p e o p l e  see w h a t  y o u  s a d dled me w i t h  here. I c o u l d n ' t  do 
anything. H e  w o u l d n ' t  let me." Well, If t h e r e  w a s  an a t t o r n e y  
g e n e r a l  of the o p p o s i t e  p o l i t i c a l  p a r t y  there, he w o u l d  make the 
g o v e r n o r  toe the line p r e t t y  w e l l  as f a r  as the l aw was c o n c e r n­
ed. All the g o v e r n o r  c o u l d  say to the p e o p l e  is, " Y o u  see that 
a t t o r n e y  general, he made me c o n f o r m  w i t h  the law." T h a t ' s  all 
t h i s  is d e s i g n e d  to do. It isn't s u p p o s e d  to r e s t r i c t  his 
ac t i o n s  otherwise, just t o  c o n f o r m  w i t h  the law. Nov;, as Mr. 
M c L a u g h l i n  said, b e c a u s e  he was the legal c o u n s e l  f o r  the 
g o v e r n o r  period, that this w o u l d  not a c c o m p l i s h  any p a r t i c u l a r  
purpose. It w i l l  a c c o m p l i s h  s e v e r a l  purposes . It is up to y o u  
p e o p l e  to decide h o w  i m p o r t a n t  t h e y  are. It m i g h t  p r o v i d e  a 
l i t t l e  brake on the g o v e r n o r  if he w a n t s  to g o  too far. If he 
w a r r s  tc o v e r - s t e p  the l a w  just a little bit, but the p r i n c i p a l  
p u r p o s e  ir r.as, the p r i n c i p a l  o b j e c t i v e  it w i l l  a c h i e v e  is that 
it w i l l  a l l o w  the p e o p l e  to have m o r e  h a n d  in the g o v e r n m e n t  and 
t h a t  is what v/e want.

P R E S I D E N T  EGAN: Mr. Hellen t h a l .

HE L L E N T H A L :  I r e q u e s t  a r o l l  call on th is vote and w i l l  raise
m y  hand to I n d i c a t e  that request. U n d e r  these rules, 10 people 
have to —

P R E S I D E N T  EGAN: No, that rul e f a i l e d  of passage.

H E L L E N T H A L :  Oh, I see.
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P R E S I D E N T  EGAN: The q uestion is, " S h a l l  the p r o p o s e d  amendment
as o f f e r e d  b y  Mr. B a r r  be adopted b y  the C o n ve ntion?" The 
C h i e f  Cleric w i l l  call the roll.

(The C h i e f  C l e r k  called the r o l l  w i t h  the f o l l o w i n g  result:

Yeas: 12 - Barr, Collins, H. Fischer, Laws, McNealy, 
Metcalf, Nolan, Robertson, Smith, Sweeney, 
Taylor, Walsh.

Nays: 4 0  - Armstrong, Awes, Boswell, Buckalew, Cooper,
Cross, Davis, Doogan, Emberg, V. Fischer, Gray, 
Harris, Hellenthal, Hermann, Hilscher, Hinckel, 
Hurley, Johnson, Kilcher, King, Knight, Lee, 
Londborg, McCutcheon, McLaughlin, McNees, 
Marston, Nerland, Nordale, P eratrovioh, Poulsen, 
Reader, Riley, R. Rivers, V. Rivers, Rosswog, 
Stewart, Sundborg, White, Mr. President.

Absent: 3 - Coghill, VanderLeest, Wien.)

C H I E F  CLERK: 12 yeas, 40 nays, and 3 absent.

P R E S I D E N T  EGAN: So the "nays" have it and the p r o p o s e d  amend ment
has f a i l e d  of adoption. Mr. Barr.

BARR: Mr. Pr esident, I had a n o t h e r  a m e n dment w h i c h  I had i n t e n d­
ed i n t r o d u c i n g  p r o v i d i n g  for the e l e c t i o n  of a c o m m i s s i o n e r  of 
labor. I w o u l d  just like to state that the r e a s o n  for that was 
that w i t h o u t  d e s t r o y i n g  the p o w e r s  of a s trong  executive, I 
t h o u g h t  the p e o p l e  would like to h a v e  a n u m b e r  of o f f i c i a l s  
e l e c t e d  s o m e p l a c e  b e t w e e n  the n u m b e r  of two and four, but I can 
see tha t this b o d y  does not b e l i e v e  that that should be done.

M c C U T C H E O N :  P o i n t  of order, Mr. President.

P R E S I D E N T  EGAN: Y o u r  point of order, Mr. McCutcheon.

M c C U T C H E O N :  Isn't Mr. B a r r  s p e a k i n g  to a m a t t e r  of p e r s o n a l
p r i v i l e g e ?

P R E S I D E N T  EGAN: Do y o u  ask to s p e a k  on a m a t t e r  of p e r s o n a l
privileg e, Mr. B a r r ?

BARR: Yes, I will, if the tape is left on.

HURLEY: I'll m o v e  that Mr. B a r r  be allowed to s peak  on a m a t t e r
of p e r s o n a l  privile ge.
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In most s t a t e s ,  t h e  l e g i s l a t u r e  r e l i e s  e x c l u s i v e l y  on the  s t a t e  a t t o r n e y  

g e n e r a l  f o r  l e g a l  r e p r e s e n t a t i o n .  In f a c t ,  s t a t e  laws o f t e n  r e q u i r e  t h i s .  

However ,  b e c a u s e  the  A t t o r n e y  G en e r a l  in A l a s k a  i s  a p p o i n t e d  by the  G ove rno r  

r a t h e r  than  e l e c t e d  by t h e  p e o p l e ,  o u r  l e g i s l a t u r e  must o f t e n  t u rn  to  p r i v a t e  

c o u n s e l  f o r  a d v i c e  and g u i d a n c e  when c o n f l i c t s  a r i s e  w i t h  o t h e r  b r an ch e s  o f  

g o v e r nm en t .

Today in A l a s k a ,  t h e r e  i s  m a j o r  c o n c e rn  as to  how the  L e g i s l a t u r e  may 

a d d r e s s  c o n f r o n t a t i o n s  w i t h  o t h e r  a g e n c i e s  o f  S t a t e  gove rnmen t .  I t  i s  most  

l o g i c a l  t o  l o o k  t o  o u r  C o u r t s .  B u t ,  a a  e v e r y  c i t i z e n  knows,  l i t i g a t i o n  i s  

e x p e n s i v e .  Thus the  L e g i s l a t u r e  must a p p r o p r i a t e  money f o r  l a w s u i t s ,  e s p e c i ­

a l l y  when t h e r e  a r e  d i f f e r e n c e s  in  i n t e r p r e t a t i o n  o f  o u r  C o n s t i t u t i o n .

A l t h o u g h  t h e  S h e f f i e l d  a d m i n i s t r a t i o n  op p o s e s  th e  a p p r o p r i a t i o n  o f  S t a t e  

funds  f o r  h i r i n g  l aw y e r s  t o  r e p r e s e n t  the  L e g i s l a t u r e ,  two y e a r s  ago a p r e c e ­

den t  was s e t  f o r  t h i s  t yp e  o f  a c t i o n .  At t h a t  t ime t h e  L e g i s l a t u r e  t o o k  t o  

c o u r t - - a n d  w on - - a  d i s p u t e  be tween th e  L e g i s l a t i v e  and E x e c u t i v e  b r a n ch e s  o v e r  

powers  o f  a p p r o p r i a t i o n .  I r o n i c a l l y ,  the  law f i rm  h i r e d  by the  L e g i s l a t u r e  to  

d e f e n d  t h a t  a c t i o n  was E l y ,  Guess  and Rudd,  wh ich  was then the  f i rm  o f  the  

c u r r e n t  A t t o r n e y  G e n e r a l .  So th e  same p e r s on  who p r e v i o u s l y  r e c e i v e d  L e g i s l a ­

t i v e  a p p r o p r i a t i o n s  f o r  l e g a l  work i s  now s t a t i n g  h i s  c on c e rn  a b ou t  the  

l e g a l i t y  o f  su ch  a p p r o p r i a t i o n s .
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I s  the  c u r r e n t  l a w s u i t  n e c e s s a r y ?  P e r h ap s  t h e  q u e s t i o n s  s h o u l d  h e ,  " I s  a 

c i t i z e n ,  once e l e c t e d  to  p u b l i c  o f f i c e ,  any l e s s  p r o t e c t e d  under  the C o n s t i t u ­

t i o n ,  and any l e s s  d e s e r v i n g  o f  h i s  g u a r a n t e e d  i n a l i e n a b l e  r i g h t s ,  than the 

a v e r a g e  c i t i z e n ? "  Was i t  p r o p e r  to  a r r e s t  and f o r c i b l y  d e t a i n  l e g i s l a t o r s  

s im p l y  b e c a u s e  they  c h o s e  no t  t o  a t t e n d  a m ee t in g ?

A r t i c l e  I ,  S e c t i o n  7 o f  the C o n s t i t u t i o n  o f  th e  S t a t e  o f  A l a s k a ,  s t a t e s ,  

" . . . T h e  r i g h t  o f  a l l  p e r s o n s  to  f a i r  and j u s t  t r e a tm e n t  in the  c o u r s e  o f  the  

l e g i s l a t i v e  and e x e c u t i v e  i n v e s t i g a t i o n s  s h a l l  no t  be i n f r i n g e d . "  What c r im e  

was c ommi t ted  by t h o s e  l e g i s l a t o r s  a r r e s t e d  by o r d e r  o f  t h e  G ove rn o r ?

A r t i c l e  I ,  S e c t i o n  1 3 :  "The p r i v i l e g e  o f  the  w r i t  o f  h abea s  c o r p u s  s h a l l

no t  be s u s p e n d e d . . . "  T h i s  i s  e v e ry  c i t i z e n ' s  b a s i c  p r o t e c t i o n  a g a i n s t  i l l e g a l  

r e s t r a i n t  o r  d e t a inm en t  in a n o t h e r ' s  c u s t o d y .  By what c o n c e i v a b l e  a u t h o r i t y  

was t h i s  C o n s t i t u t i o n a l  r i g h t  d en i e d  the  a r r e s t e d  l e g i s l a t o r s ?

As an e l e c t e d  o f f i c i a l ,  I  have sworn t o  u p h o l d  the  C o n s t i t u t i o n  o f  t h i s  

S t a t e .  I w i l l  go to  the  d e f e n s e  o f  any p e r s o n ,  i n c l u d i n g  a l e g i s l a t o r ,  who i s  

a r r e s t e d  i l l e g a l l y .

In A l a s k a ,  t he  L e g i s l a t u r e  i s  v u l n e r a b l e  t o  E x e c u t i v e  power when t r y i n g  

t o  d e fend  i t s  s t a n d s .  L e g i s l a t o r s  c a nn o t  depend on the  A t t o r n e y  G e n e r a l ,  f o r  

t h a t  i s  a p o s i t i o n  a p p o i n t e d  by the  G o v e r n o r .  The L e g i s l a t u r e  does  no t have  

an e s t a b l i s h e d  l e g a l  c o u n s e l  t o  d e f e n d  i t s  a c t i o n s ,  as o t h e r  s t a t e s  do .  So 

the L e g i s l a t u r e  must be p r e p a r e d  t o  use  t h e  c o u r t s  as a sworJ as w e l l  as a 

s h i e l d  t o  a s s u r e  t h a t  i t s  r i g h t s  as an e q u a l  b r an ch  o f  government  a r e  p r o ­

t e c t e d .

The re was In t end ed  to  be a h e a l t h y  ex change  among the  L e g i s l a t i v e ,  

x e c u t i v e  and J u d i c i a l  b r a n c h e s  o f  g o v e rnm en t .  F i g h t i n g  in the  L e g i s l a t i v e  

chambers  and a r r e s t s  in the  h a l l s  o f  t h e  C a p i t o l  o v e r  c o n f l i c t s  o f
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i n t e r p r e t a t i o n  o f  t h e  C o n s t i t u t i o n  c a n  be e x t r e m e l y  d e s t r u c t i v e .  The  c o u r t s  

a r e  t h e  l o g i c a l  p l a c e  t o  s e t t l e  t h e s e  d i s p u t e s .

I f  t h e  G o v e r n o r  i s  r e a d y  t o  a r r e s t  l e g i s l a t o r s  i n  o r d e r  t o  f o r c e  c o m p l i ­

a n c e  w i t h  h i s  d e s i r e s ,  w h a t  i s  t o  p r e v e n t  h i m f rom a r r e s t i n g  a n y  c i t i z e n  t o  

f o r c e  t h a t  p e r s o n ' s  a t t e n d a n c e  w h e n e v e r  t h e  G o v e r n o r  w a n t s  an a u d i e n c e ?

I r e c a l l  r e a d i n g  a b o u t  a j u d g e  i n  a n o t h e r  s t a t e  who d i d  n o t  ha v e  e nough  

j u r o r s  t o  h e a r  a c a s e .  T he  j u d g e  f e l t  t h a t  t he  c a s e  s h o u l d  be h e a r d  w i t h o u t  

d e l a y ,  so  he d i r e c t e d  h i s  b a i l i f f  t o  go o u t  i n t o  t h e  s t r e e t  and b r i n g  b a c k  

p e o p l e  t o  s i t  on t h e  J u r y .  The  b a i l i f f  d i d  j u s t  t h a t .  W i t h o u t  a summons o r  

a ny  k i n d  o f  n o t i c e ,  p e o p l e  we r e  a r r e s t e d - - i n  a s u p e r m a r k e t ,  a t  s t o p  l i g h t s ,  

e v e n  two men on t h e  s t r e e t  who w e r e  o b v i o u s l y  d r u n k .  O f  c o u r s e ,  t h e s e  c i t i ­

z e n s  c h a l l e n g e d  t h e  j u d g e ' s  r i g h t  t o  a r r e s t  them and f o r c e  them t o  be j u r o r s .  

As y o u  w o u l d  e x p e c t ,  t h e  p e o p l e  won t h e i r  s u i t .  Bu t  t h i s  i s  a good e x a m p l e  o f  

how p o we r  c a n  be t w i s t e d  and a b u s e d  by one  p e r s o n  who f e e l s  t h a t  h i s  p r i o r ­

i t i e s  must  be m e t ,  e v e n  a t  t h e  e x p e n s e  o f  t h e  r i g h t s  o f  o t h e r s .

I f  t h e  G o v e r n o r  f e e l s  t h a t  l e g i s l a t i v e  c o n f i r m a t i o n  o f  h i s  c a b i n e t  

a p p o i n t m e n t s  i s  an u n f a i r  r e q u i r e m e n t ,  he s h o u l d  i n t r o d u c e  l e g i s l a t i o n  to  

b r i n g  t h e  i s s u e  t o  a v o t e  b y  t h e  p e o p l e .  T h i s  i s  t h e  p r o p e r  way t o  b r i n g  

a b o u t  c h a n g e s  t o  t h e  C o n s t i t u t i o n ,  T he  c h a n c e s  a r e  good  t h a t  s u c h  an ame nd­

ment  w o u l d  be s t r o n g l y  s u p p o r t e d  by v o t e r s .  Many p e o p l e  w i t h  whom I ' v e  s p o k e n  

t a k e  t h i s  p o s i t i o n ,  s t a t i n g  t h a t  t h e  G o v e r n o r  s h o u l d  s i n k  o r  swim by h i s  own 

a c t i o n s  and h i s  own p e o p l e ,  w i t h o u t  I n v o l v i n g  t h e  L e g i s l a t u r e .  I h a p p e n  t o  

a g r e e .  T h i s  w o u l d  e n h a n c e  t h e  s e p a r a t i o n  o f  p o w e r s  b e t w e e n  t h e  two b r a n c h e s  

o f  g o v e r n m e n t ,  and h e l p  r e d u c e  some o f  t h e  t e n s i o n  and a b u s e  o f  po we r  t h a t  we 

h a v e  w i t n e s s e d .

In a n y  c a s e ,  t h e  o n l y  p l a c e  t o  r e a s o n a b l y  and f i n a l l y  d e c i d e  w h e t h e r  t h e  

G o v e r n o r  a c t e d  w i t h i n  t h e  b o u n d s  o f  o u r  C o n s t i t u t i o n  i s  i n  t h e  C o u r t s .



C H A P T E R  7 

A N D  N O T  O N E  F O R  T H E  P E O P L E

In a r e c e n t  p r e s e n t a t i o n  b y  P r e s i d e n t  Bush, a c h a r t  fro m his  

C o u n c i l  on C o m p e t i t i v e n e s s  s h o w e d  the c u r r e n t  n u m b e r  of l a w y e r s  p e r

1 0 0, 00 0 po pu la t i o n :  USA, 281; G ermany, 111; U n i t e d  Kingdom, 82; and 

Japan, 11.

In Alaska, a c c o r d i n g  to t h e  A l a s k a  B a r  A s s o c i a t i o n ,  t h e r e  are 

2,072 l i c e n s e d  a t t o r n e y s  in t h i s  state. O v e r  t h r e e - f o u r t h s  of 

t h e s e  a ttorneys, o r  1,566, l i v e  in A n c h o r a g e .  T h e  A B A  h as no 

i n f o r m a t i o n  on h o w  m a n y  p a r a l e g a l s  t h e r e  are in Alaska, e x c e p t  to 

s a y  t h e r e  as m a n y  a s  t h e r e  a r e  l i c e n s e d  attorneys.

In m o s t  states, the l e g i s l a t u r e  r e l i e s  e x c l u s i v e l y  on t he 

s t a t e  a t t o r n e y  g e n e r a l  for l e g a l  r e p r e s e n t a t i o n .  In fact, state 

l a w s  o f t e n  r e q u i r e  this. H o w e ve r,  b e c a u s e  t h e  A t t o r n e y  G e n e r a l  in 

A l a s k a  is a p p o i n t e d  b y  t h e  G o v e r n o r  r a t h e r  t h a n  e l e c t e d  b y  the 

people, o u r  l e g i s l a t u r e  m u s t  o f t e n  t u r n  to p r i v a t e  c o u ns el  for 

a d v i c e  and g u i d a n c e  w h e n  c o n f l i c t s  a r i s e  w i t h  o t h e r  b r a n c h e s  of 

g o v e r n m e n t .

T o d a y  in Alas ka , t h e r e  is a m a j o r  c o n c e r n  as to h o w  the 

L e g i s l a t u r e  m a y  a d d r e s s  c o n f r o n t a t i o n s  w i t h  o t h e r  a g e n c i e s  of state 

g o v e r n m e n t .  It is m o s t  l o g i c a l  to l o o k  t o  o u r  Courts. But, as 

e v e r y  c i t i z e n  knows, l i t i g a t i o n  is expensive. Thus, the 

L e g i s l a t u r e  m u s t  a p p r o p r i a t e  m o n e y  for lawsuits, e s p e c i a l l y  w h e n  

t h e r e  a r e  d i f f e r e n c e s  in i n t e r p r e t a t i o n  of o u r  C on st itution.

A l t h o u g h  p a s t  a d m i n i s t r a t i o n s  h a v e  o p p o s e d  t he a p p r o p r i a t i o n  

of s t a t e  funds for h i r i n g  l a w y e r s  to r e p r e s e n t  the Legislature,



d u r i n g  t h e  S h e f f i e l d  a d m i n i s t r a t i o n  a p r e c e d e n t  w a s  s e t  for this 

type of action. A t  t h a t  time, t h e  L e g i s l a t u r e  t o o k  to court, and 

won, a d i s p u t e  b e t w e e n  t h e  L e g i s l a t i v e  a n d  E x e c u t i v e  b r a n c h e s  over 

p o w e r s  of a p p r o p r i a t i o n .  Ironically, t h e  l a w  firm  h i r e d  b y  the 

L e g i s l a t u r e  to d e f e n d  t h a t  a c t i o n  was Ely, G u e s s  and Rudd, w h i c h  

was t h e  firm of t h e  e x i s t i n g  A t t o r n e y  General. So t h e  s a m e  p e r s o n  

w h o  p r e v i o u s l y  r e c e i v e d  L e g i s l a t i v e  a p p r o p r i a t i o n s  for legal w o r k  

was t h e n  s t a t i n g  h i s  c o n c e r n  a b o u t  the l e g a l i t y  of such 

a p p r o p r i a t i o n s .

W a s  t h a t  l a w s u i t  n e c e s s a r y ?  P e r h a p s  t h e  q u e s t i o n s  s h o u l d  be, 

"Is a citizen, o n c e  e l e c t e d  to p u b l i c  office, a n y  less p r o t e c t e d  

u n d e r  t h e  C o n s t i t u t i o n ,  a n d  a n y  less d e s e r v i n g  of h i s  g u a r a n t e e d  

i n a l i e n a b l e  rights, t h a n  t h e  a v e r a g e  c i t i z e n ? "  Was it p r o p e r  to 

a r r e s t  and f o r c i b l y  d e t a i n  l e g i s l a t o r s  s i m p l y  b e c a u s e  t h e y  chose 

not to a t t e n d  a m e e t i n g ?

A r t i c l e  I, S e c t i o n  7 o f  t h e  C o n s t i t u t i o n  of t h e  S t a t e  of 

Alaska, states, " . . . T h e  r i g h t  of all p e r s o n s  to fair and just 

t r e a t m e n t  in t h e  c o u r s e  of t h e  l e g i s l a t i v e  a nd e x e c u t i v e  

i n v e s t i g a t i o n s  s h a l l  n o t  b e  i n f r i n g e d . "  W h a t  c r i m e  w a s  c o m m i t t e d  

b y  t h o s e  l e g i s l a t o r s  a r r e s t e d  b y  o r d e r  of t h e  G o v e r n o r ?

A r t i c l e  I, S e c t i o n  13: "The p r i v i l e g e  of t h e  w r i t  of h abeas 

c o r p u s  shall n o t  b e  s u s p e n d e d . . . "  T h i s  is e v e r y  c i t i z e n’s b a s i c  

p r o t e c t i o n  a g a i n s t  illegal r e s t r a i n t  or d e t a i n m e n t  in anoth e r ' s  

custody. By w h a t  c o n c e i v a b l e  a u t h o r i t y  w a s  t h i s  C o n s t i t u t i o n a l  

right d e n i e d  the a r r e s t e d  l e g i s l a t o r s ?

A s  an e l e c t e d  official, I h a v e  sworn to u p h o l d  the 

C o n s t i t u t i o n  of t h i s  State. I will g o  to t h e  d e f e n s e  of any



p e rs on , i n c l u d i n g  a l eg islator, w h o  is a r r e s t e d  illegally.

In Alaska, t h e  L e g i s l a t u r e  is v u l n e r a b l e  t o  e x e c u t i v e  p o w e r  

w h e n  t r y i n g  to d e f e n d  its stands. L e g i s l a t o r s  c a n n o t  d e p e n d  on the 

A t t o r n e y  General, f o r  h e  is a p p o i n t e d  b y  t h e  G o v e r no r.  The 

L e g i s l a t u r e  d o e s  n o t  h a v e  an e s t a b l i s h e d  legal c o u n s e l  to d ef e nd 

its actions, as o t h e r  s t a t e s  do. So t he L e g i s l a t u r e  m u s t  be 

p r e p a r e d  to u s e  t h e  c o u r t s  as a s w o r d  as w e l l  as a s h i e l d  t o  as sure 

t h a t  its r i g h t s  as an eq ua l b r a n c h  of g o v e r n m e n t  a r e  protected.

T h e r e  w a s  i n t e n d e d  t o  b e  a h e a l t h y  e x c h a n g e  a m o n g  the 

L e g i s l a t i v e ,  E x e c u t i v e  a n d  J u d i c i a l  b r a n c h e s  of government. 

F i g h t i n g  in t h e  L e g i s l a t i v e  c h a m b e r s  a n d  a r r e s t s  in t h e  h a l l s  of 

t h e  C a p i t o l  o v e r  c o n f l i c t s  of i n t e r p r e t a t i o n  o f  t h e  C o n s t i t u t i o n  

c a n  b e  e x t r e m e l y  d e s t r u c t i v e .  T h e  c o u rt s a r e  t h e  l o g i c a l  p l a c e  to 

s e t t l e  t h e s e  di sp u te s.

I f  t h e  G o v e r n o r  i3 r e a d y  t o  a r r e s t  l e g i s l a t o r s  in o r d e r  to 

f o r c e  c o m p l i a n c e  w i t h  h i s  desires, w h a t  is to p r e v e n t  h i m  from 

a r r e s t i n g  any  c i t i z e n  t o  f o r c e  t h a t  p e r s o n ' s  a t t e n d a n c e  w h e n e v e r  

t h e  G o v e r n o r  w a n t s  a n  a u d i e n c e ?

I r e c a l l  r e a d i n g  a b o u t  a ju dg e in a n o t h e r  s t a t e  w h o  did  not 

h a v e  e n o u g h  j u r o r s  t o  h e a r  a case. T h e  j u d g e  fel t t h a t  t he case 

s h o u l d  b e  h e a r d  w i t h o u t  delay, so he d i r e c t e d  h i s  b a i l i f f  to go out 

i n t o  t h e  s t r e e t  a n d  b r i n g  b a c k  p e o p l e  to si t  o n  t h e  jury. The 

b a i l i f f  d i d  j u s t  that. W i t h o u t  a s u m m o n s  o r  a n y  k i n d  of notice, 

p e o p l e  w e r e  a r r e s t e d - i n  a s u pe r ma rk et , at s to p lights, e v e n  two m en 

o n  t h e  s t r e e t  w h o  w e r e  o b v i o u s l y  drunk. Of course, t h e s e  c itizens 

c h a l l e n g e d  t h e  j u d g e ' s  r i g h t  to a r r e s t  t h e m  a n d  f o r c e  t h e m  to be 

jurors. As y o u  w o u l d  expect, t h e  p e o p l e  w o n  t h e i r  suit. B ut this



is a  g o o d  e x a m p l e  o f  h o w  p o w e r  c a n  b e  t w i s t e d  a n d  a b u s e d  b y  o n e  

p e r s o n  w h o  f e e l s  t h a t  h i s  p r i o r i t i e s  m u s t  b e  m e t ,  e v e n  a t  t h e  

e x p e n s e  o f  t h e  r i g h t s  o f  o t h e r s .

I f  t h e  G o v e r n o r  f e e l s  t h a t  l e g i s l a t i v e  c o n f i r m a t i o n  o f  h i s  

c a b i n e t  a p p o i n t m e n t s  i s  a n  u n f a i r  r e q u i r e m e n t ,  h e  s h o u l d  i n t r o d u c e  

l e g i s l a t i o n  t o  b r i n g  t h e  i s s u e  t o  a v o t e  b y  t h e  p e o p l e .  T h i s  is 

t h e  p r o p e r  w a y  t o  b r i n g  a b o u t  c h a n g e s  t o  t h e  C o n s t i t u t i o n .  T h e  

c h a n c e s  a r e  g o o d  t h a t  s u c h  a n  a m e n d m e n t  w o u l d  b e  s t r o n g l y  s u p p o r t e d  

b y  v o t e r s .  M a n y  p e o p l e  w i t h  w h o m  I ' v e  s p o k e n  t a k e  t h i s  p o s i t i o n ,  

s t a t i n g  t h a t  t h e  G o v e r n o r  s h o u l d  s i n k  o r  s w i m  b y  h i s  o w n  a c t i o n s  

a n d  h i s  o w n  p e o p l e ,  w i t h o u t  i n v o l v i n g  t h e  L e g i s l a t u r e .  I h a p p e n  

t o  a g r e e .  T h i s  w o u l d  e n h a n c e  t h e  s e p a r a t i o n  o f  p o w e r s  b e t w e e n  t h e  

t w o  b r a n c h e s  o f  g o v e r n m e n t ,  a n d  h e l p  r e d u c e  s o m e  o f  t h e  t e n s i o n  a n d  

a b u s e  o f  p o w e r  t h a t  w e  h a v e  w i t n e s s e d .

I n  a n y  c a s e ,  t h e  o n l y  p l a c e  t o  r e a s o n a b l y  a n d  f i n a l l y  d e c i d e  

w h e t h e r  t h e  G o v e r n o r  a c t e d  w i t h i n  t h e  b o u n d s  o f  o u r  C o n s t i t u t i o n  

i s  i n  t h e  C o u r t s .



. C_cn~ .

2282

c o u n t e r  t o  t h e  e x p e r i e n c e  o f  most  s t a t e s  i n  d e l i b e r a t e l y  d o i n g  
t h a t .  T h a t  i s ,  I  d o n ' t  t h i n k  t h e  a d j u t a n t  g e n e r a l  s h o u l d  be 
a n y  d i f f e r e n t  f rom  t h e  h e ad  o f  a d e p a r t m e n t ,  a s  he would be i n
t h e  s t a t e ,  and  I  t h i n k  t h a t  he s h o u l d  be r a t i f i e d ,  and I  b e l i e v e
t h a t  Mr. H e l l e n t h a l ' s  o b j e c t i o n  l a r g e l y  i s  t o  an  e x p r e s s i o n  su c h  
a s  " f l a g  o f f i c e r s " .  I f  t h a t  i s  a n  o b j e c t i o n ,  i t  can be c l e a r e d  
up by g e n e r i c  words  i n  S t y l e  and  D r a f t i n g .  I  oppose  t h e  amend­
ment a s  b e in g  c o n t r a r y  t o  what we have  done h e r e  i n  t h e  p a s t  
a s  t o  o t h e r  o f f i c e r s .

PRESIDENT EGAN: The q u e s t i o n  i s ,  " S h a l l  t h e  p r o p o s e d  amend­
ment a s  o f f e r e d  by Mr.* H e l l e n t h a l  be a d o p t e d  by  t h e  C o n v e n t io n ? "  
A l l  i n  f a v o r  o f  t h e  a d o p t i o n  o f  t h e  p r o p o s e d  amendment w i l l  
s i g n i f y  by s a y i n g  " a y e " ,  a l l  o p p o se d  " n o " .  The " n o es"  have  i t  
an d  t h e  p r o p o s e d  amendment h a s  f a i l e d  o f  a d o p t i o n .  Are t h e r e
o t h e r  amendments t o  S e c t i o n  10 o r  S e c t i o n  11? I f  n o t ,  a r e  t h e r e
amendments  t c  S e c t i o n  12? S e c t i o n  13? S e c t i o n  14? S e c t i o n  15? 
S e c t i o n  16? Mr. M e t c a l f .

METCALF: May I  a s k  Mr. R i v e r s  a  q u e s t i o n ?

PRESIDENT EGAN: You may, Mr. M e t c a l f .

METCALF: Mr. V i c t o r  R i v e r s ,  you s a y  t h e  h e ad  o f  e a c h  p r i n c i p a l
d e p a r t m e n t ,  d o e s  t h a t  i n c l u d e  t h e  a t t o r n e y  g e n e r a l ?

V. RIVERS: By s p e c i f i c  m e n t io n  o f  t h e  w i l l  o f  t h i s  body t h e
a t t o r n e y  g e n e r a l  i s  n o t  i n c l u d e d  i n  t h i s  s e c t i o n .

METCALF: Does he hav e  t o  be c o n f i r m e d  by  t h e  s e n a t e  a t  a l l ,  o r
the l e g i s l a t u r e ?

V. RIVERS: I n s o f a r  a s  he  would f a l l  u n d e r  t h e  h e ad  o f  one o f
t h e  p r i n c i p a l  d e p a r t m e n t s ,  I  assum e he would..

METCALF: You assum e  he would b e  one o f  t h e  h e a d s  o f  t h e  p r i n ­
c i p a l  d e p a r t m e n t s ?

V. RIVERS: I t  i s  m e r e l y  a n  a s s u m p t i o n .

PRESIDENT EGAN: Mr. M e t c a l f .

METCALF: The a t t o r n e y  g e n e r a l  q u e s t i o n  w o r r i e s  me v e r y  much,
and  I  would  l i k e  t o  su b m i t  a  s m a l l  amendment.  I t  i s  t h r e e  
w o rd s ,  t h a t  i s  a l l .

PRESIDENT EGAN: Would you  su b m i t  i t  p l e a s e ,  Mr. M e t c a l f .

CHIEF CLERK: " S e c t i o n  16 ,  page 1 ,  l i n e  1 4 ,  i m m e d i a t e l y  f o l l o w ­
i n g  t h e  word ' D e p a r t m e n t ' ,  i n s e r t  t h e  p h r a s e  ' i n c l u d i n g  t h e  
a t t o r n e y  g e n e r a l ' . "

PRESIDENT EGAN: Mr. M e t c a l f ,  what i s  y o u r  p l e a s u r e ?
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METCALF: I  move t h a t  i t  be a d o p t e d  and  a s k  un an im ou s  c o n s e n t .

BUCKALEW: O b j e c t i o n .

DOOGAN: P o i n t  o f  o r d e r .

PRESIDENT EGAN: O b j e c t i o n  i s  h e a r d .  Your p o i n t  o f  o r d e r ,  Mr.
Doogan.

K N I G H T :  I s e c o n d  t h e  m o t i o n .

DOOGAN: My p o i n t  o f  o r d e r  i s  t h a t  we have  a l r e a d y  c o n s i d e r e d
t h i s  m a t t e r  o n c e ,  and  I  t a k e  e x c e p t i o n  t o  t h e  r e m a r k s  by t h e  
C ha irm an  o f  t h e  L e g i s l a t i v e  Commit tee  i n  t h a t  t h i s  body by 
t h e i r  a c t i o n  i m p l i e d  t h a t  t h e  a t t o r n e y  g e n e r a l  would  n o t  be 
one  o f  t h o s e  p r i n c i p a l  d e p a r t m e n t s .  I  t a k e  e x c e p t i o n  f o r  t h i 3  
r e a s o n :  t h a t  i s , a s  i t  was so  a p t l y  p o i n t e d  o u t  by  Mr. D a v i s ,
t h e  t h i n g  t h e y  d i d  n o t  want  t o  do was t o  s e t  up  t h e  a t t o r n e y  
g e n e r a l ' s  o f f i c e  i n  t h e  c o n s t i t u t i o n  b u t  i t  c o u l d  be s e t  up  
a s  one  o f  t h e  p r i n c i p a l  d e p a r t m e n t s .

PRESIDENT EGAN: As t o  t h e  p o i n t  o f  o r d e r  r a i s e d  b y  Mr. Doogan,
we d i d  c o n s i d e r  s p e l l i n g  o u t  t h a t  t h e r e  be a n  a t t o r n e y  g e n e r a l  
o n c e  b e f o r e  i n  t h i s  s e c t i o n ,  d i d  we n o t ?  Mr. R a lp h  R i v e r s .

R. R I V E R S :  I was a b o u t  t o  o f f e r  a n  amendment so  I g o t  t a l k e d
o u t  o f  i t ,  so  i t  i s  t h e  f i r s t  t im e  i t  h a s  come u p .

PRESIDENT EGAN: I f  t h i s  I s  t h e  f i r s t  t i m e ,  t h e  p o i n t  o f  o r d e r
would  n o t  be w e l l  t a k e n  a t  t h i s  t i m e .  Mr. T a y l o r .

TAYLOR: I  was g o i n g  t o  r a i s e  t h e  same p o i n t  o f  o r d e r  a s  Mr.
Doogan,  b u t  I  t h i n k  I  am g o i n g  t o  go e v e n  f u r t h e r  b e c a u s e  t h e r e  
was a s p e c i f i c  amendment o f f e r e d  t o  p r o v i d e  f o r  t h e  e s t a b l i s h ­
m ent  o f  a n  e l e c t e d  a t t o r n e y  g e n e r a l .

PRESIDENT EGAN: T h i s  d o e s  n o t  s a y  t h o u g h ,  Mr. T a y l o r ,  t h a t  he
would  have  t o  be an  e l e c t e d  a t t o r n e y  g e n e r a l .

TAYLOR: Mr. B a r r ' s  m o t io n  t o  a d o p t  nn amendment t o  t h a t  e f f e c t
would  b e .

PRESIDENT EGAN: But Mr. M e t c a l f ' s  amendment d o e s  n o t  i n c l u d e
a n y t h i n g  o f  t h a t  n a t u r e ,  so  t h e  amendment would  be i n  o r d e r  
a t  t h i s  t i m e ,  Mr. T a y l o r .  I s  t h e r e  d i s c u s s i o n  o f  t h e  p r o p o s e d  
amendment a s  o f f e r e d  by Mr. M e t c a l f ?  Mr. M e t c a l f .

METCALF: I  f e e l  t h a t  m e n t i o n  o f  t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e
3 h o u l d  be made b e c a u s e  we h a v e  m e n t io n e d  I t  i n  t h e  p r o p o s a l  
u n d e r  d i r e c t  l e g i s l a t i o n ,  a n d  i n  i n i t i a t i v e  a n d  r e f e r e n d u m , I  
t h i n k  we m e n t io n e d  i t  once  o r  t w i c e  t h e r e .  I  am c o n f u s e d  a s  
t o  w h e t h e r  t h e  s e n a t e  i s  t o  r a t i f y  t h e  n o m i n a t i o n  once  e v e r y  
two y e a r s  o r  once  e v e r y  f o u r  y e a r s .  I  am i n  a  s t a t e  o f  c o n f u s i o n
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and  I  would  l i k e  t o  have  t h i s  s p e l l e d  o u t  a  l i t t l e  more a s  
f a r  a s  t h i s  i m p o r t a n t  o f f i c e  i s  c o n c e r n e d .  T h a t ' s  my f e e l i n g  
on t h e  m a t t e r .

PRESIDENT EGAN: Mr. T a y l o r .

TAYLOR: May I  s p e a k  on t h i s  m a t t e r  now. I  d o n ' t  b e l i e v e  t h a t
i t  i s  n e c e s s a r y  t o  p u t  an  a t t o r n e y  g e n e r a l  i n  t h e r e .  I f  you  
do t h a t  you m ig h t  a s  w e l l  p u t  a l l  t h e  b r a n c h e s  you a r e  g o i n g  
t o  h a v e ,  a l l  t h e  p r i n c i p a l  b r a n c h e s  o f  t h e  e x e c u t i v e  d e p a r t m e n t  
i n  b e c a u s e  i t  n a t u r a l l y  f a l l s  i n t o  t h e  c a t e g o r y  o f  one o f  t h e  
p r i n c i p a l  b r a n c h e s  o f  t h e  l e g i s l a t u r e ,  a nd  I  t h i n k  we c o n s i d ­
e r e d  t h a t  t h e  o t h e r  d ay .  I t  was f e l t  t h a t  i t  was a  l e g a l  
d e p a r t m e n t  o f  t h e  e x e c u t i v e  b r a n c h  and  s h o u l d  n o t  be n e c e s s a r i l y  
named b e c a u s e  t h e  g o v e r n o r  would have  t h e  r i g h t  u n d e r  o u r  p r e ­
s e n t  a r t i c l e  t o  a p p o i n t  t h e  a t t o r n e y  g e n e r a l  who s e t s  up t h e  
l e g a l  d e p a r t m e n t  o f  t h e  e x e c u t i v e  d e p a r t m e n t ,  a n d  I  c a n ' t  3ee  
w h e t h e r  i f  you a d d  t h a t  a t t o r n e y  g e n e r a l  on t h e r e  i n c l u d i n g  
t h e  a t t o r n e y  g e n e r a l ,  you had  b e t t e r  p u t  i t  i n c l u d i n g  t h e  h i g h ­
way d e p a r t m e n t  a n d  a l l  o t h e r  t h i n g s .  I  t h i n k  we s h o u l d  l e a v e  
i t  t h e  way i t  i s ,  a n d  t h e  o t h e r  t h i n g s  w i l l  n a t u r a l l y  f o l l o w  
and  f a l l  i n t o  t h e  p r o p e r  c a t e g o r y .

PRESIDENT EGAN: The q u e s t i o n  i s ,  " S h a l l  t h e  p r o p o s e d  amendment
a s  o f f e r e d  by Mr. M e t c a l f  be a d o p t e d  by  t h e  C o n v e n t io n ? "  A l l  
t h o s e  i n  f a v o r  o f  t h e  a d o p t i o n  o f  t h e  p r o p o s e d  amendment w i l l  
s i g n i f y  by s a y i n g  " a y e " ,  a l l  o p p o se d  by s a y i n g  " n o " .  The 
" n o e s "  h av e  i t  and  t h e  p r o p o s e d  amendment h a s  f a i l e d  o f  a d o p ­
t i o n .  Are t h e r e  o t h e r  amendments  t o  S e c t i o n  16? I f  n o t ,  a r e  
t h e r e  amendments t o  S e c t i o n  17? Amendments t o  S e c t i o n  18?
Mr. S u n d b o r g .

SUNDBORG: Mr. P r e s i d e n t ,  I  hav e  an  amendment.

PRESIDENT EGAN: The C h ie f  C l e r k  may r e a d  t h e  p r o p o s e d  amendment
a s  o f f e r e d  by Mr. Sund b org .

CHIEF CLERK: " S t r i k e  S e c t i o n  18 a n d  s u b s t i t u t e  t h e  f o l l o w i n g :
' S e c t i o n  18 . The G o v e rno r  may make a d  i n t e r i m  a p p o i n t m e n t s  t o  
f i l l  v a c a n c i e s  o c c u r r i n g  d u r i n g  a  r e c e s s  o f  t h e  l e g i s l a t u r e  i n  
o f f i c e s  r e q u i r i n g  c o n f i r m a t i o n  o f  e i t h e r  o r  b o t h  h o u s e s  o f  t h e  
l e g i s l a t u r e .  The d u r a t i o n  o f  s u c h  a p p o i n t m e n t s  s h a l l  be p r e s ­
c r i b e d  by l a w . ' "

SUNDBORG: Mr. P r e s i d e n t ,  I  move t h e  a d o p t i o n  o f  t h e  amendment.

R. RIVERS: I  s e c o n d  t h e  m o t io n .

PRESIDENT EGAN: Mr. Sundborg  moves t h e  a d o p t i o n  o f  t h e  p r o p o s e d
amendment,  Mr. R i v e r s  s e c o n d s  t h e  m o t i o n .  The m o t io n  i s  open  
f o r  d i s c u s s i o n .  Mr. Sun db o rg .

SUNDBORG: Mr. P r e s i d e n t ,  a  l i t t l e  w h i l e  ago  I  s u b m i t t e d  a n o t h e r
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6. S E L E C T I O N ,  T E R M  A N D  R E M O V A L

This c hap te r  examines the  important  issues of how the Attorney 
General is  se lec ted,  how long he s e rv es ,  how he can be  removed, and how 
a vacancy in the office can be filled. Some of these  i ssues ,  part icu larly  
th a t  of election or  appointment, have been subject  to con troversy  since the  
f i r s t  s ta te  governments were established.  This r e p o r t  d iscusses exis ting 
pract ices  and  p re s e n t s  the  arguments  on both  sides of these  i ssues .

M e t h o d  o f  S e l e c t i o n

Table 6 shows methods of selecting the  Attorney General.  He is pop­
ular ly  elected in for ty-two s ta te s .  He is appointed by  the Governor in six 
s ta tes  (Alaska, Hawaii, New Hampshire, New J e r se y ,  Pennsylvania,Vr"ancP ^  
Wyoming), the  th ree  te r r i to r ies  (Guam, Samoa and the  Virgin Is lands) ,  and 
the Commonwealth of Puer to  Rico. In Maine, he is selected by the  Legisla­
tu re  and in T e n n e s s e e , . bv the  Supreme Court .• •

* • % . . • *
The Attorney General is the  most p reva len t  elective official in s ta te  

governments  Except for  the  Governor,  who is elected in all jur isdic tions.
The T r e a s u r e r  ’• is elected in. th i r ty -n ine  jur isd ic t ions ,  the  Secre ta ry  of 
State  in th i r ty - e ig h t ,  the  Auditor in twenty-f ive ,  and the  Super in tenden t  
of Public . I n s t ru c t io n - in  nineteen,  compared to fo r ty - two s ta tes  in which 
the Attorney  General is e le c ted .37 -The 1970s witnessed a marked accelera­
tion of. the  t r en d  toward election of the  Governor and Lieutenant  Governor  
on a single ballot and such  a practice is now followed in twenty-two ju r i s ­
dict ions.  T h u s ,  the  Attorney  General is actually the  most common official 
who is elected on a single ballot . '  ' Where ve ry  few, b u t  .more than  one, 
s ta te  executive officials a re  elected, the  Attorney General is usually  in­
cluded among these  few .-  Ha is,  for  example, among the th ree  executive 
officials elected in Virginia, among the four  elected in Maryland, Michigan 
and New York,  and  among the  five elected in Rhode Is land,  Colorado, and 
Utah. However, he is not  onp of the  two elected officers in Alaska, 
Hawaii, Guam, and the  Virgin i s lands ,  the  four  in Pennsylvania ,  nor  the 
five in Wyoming.

• % ♦
Historically, th e  Attorney General has been an appointive,  r a th e r  

than  elective, official. In  England, he was appointed by the Crown and 
only incidentally acquired  elective s ta tu s  th rough  a sea t  in Parliament. In 
Colonial America, Attorneys  General were usually appointed by the  Gov­
e rnor  of the  Colony. The Attorney General of the  United States still 
se rves  a t  the  p leasure  of the  P res iden t  with the  advice and consent  of the 
Senate.

Most of the  f i r s t  s ta te  constitut ions specified tha t  the  legislature  
would choose the  Attorney General.  The concept of universa l  su f f rage  had 
not ye t  taken hold, nor  had the idea of d i rec t  election of many officials.

87. Council of Stece G o v e r n m e n t s , THE B O O K  O F  THF. STATES. 11A-115 121-
122 (1976-77).



SELECTION AND TKKM OF ATTORNEYS GENERAL
— ----------- (

Elected

A p p o i n t e d

bv

W i t h  C o n /  t 

Of

Length 

of Term

May succeed 

Himself

A I a bama X A Yes

A laska G o v e r n o r L e g i s l a t u r e A Yes

A r i z o n a X A Yes

A r k a n s a s X 2 Yes

C a l i f o r n i a X A Yes

C o l o r a d o X " A Yes

C o n n e c t i c u t X A Yes

'Delaware X A Yes

F l o r i d a X A Yes

G e o r g i a X A . Yes

G u a m G o v e r n o r L e g i s l a t u r e Indefinite Yes

H a w a i i G o v e r n o r S e n a t e  > A Yes

I d a h o X V »• ' A Yes

Illi n o i s X Yes

I n d i a n a X . . A • Yes '

Iowa X A Yes

K a n s a s X . A Yes

K e n t u c k y X *• A No

L o u i s i a n a X /• A Yes

M a i n e L e g i s l a t u r e •2 Yes

M a r y l a n d X . . A Yes

M a s s a c h u s e t t s X A Yes

M i c h i g a n X • A ■ Yes

M i n n e s o t a X A • Yes

M i s s i s s i p p i X A • Yes

M i s s o u r i X 1 ' * • A Yes

M o n t a n a X 1 A . ' Yes

N e b r a s k a X • . . 4  • .. Yes

N e v a d a X '-.A Yes -

N e w  H a m p s h i r e • G o v e r n o r Exec. Council 5 Yes

N e w  J e r s e y G o v e r n o r S e n a t e A Yes

N e w  M e x i c o X % A Yes

N e w  Y o r k X A Yes

N o r t h  Carolina X A Yes

N o r t h  D a k o t a X A • Yes

O h i o X A Yes

O k l a h o m a • X A Yes

O r e g o n X A Yes

P e n n s y l v a n i a * A Yes

P u e r t o  R i c o G o v e r n o r S e n a t e indefinite Yes

R h o d e  Island X  ' • 2 Yes

Samoa G o v e r n o r Indefinite Yes

S o u t h  Carolina X A Yes

S o u t h  D akota X A Yes

T e n n e s s e e Sup. Court 8 Yes

T e x a s X A Yes

U t a h X A Yes

V e r m o n t X 2 Yes

V i r g i n  Islands G o v e r n o r S e n a t e indefinite Yes

V i r g i n i a X A Yes

W a s h i n g t o n X A Yes

W e s t  V i r g i n i a X A Yes

W i s c o n s i n X : A Yes

W y o m i n g G o v e r n o r S e n a t e  ! A Yes
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Andrew Jackson 's  administrat ion b ro u g h t  a new ethic to American govern ­
ment.  The common man was considered competent to vote and to hold of­
fice, and  d irec t  election of officials became the rule.  State const itutions 
p rov ided  for election of numerous officials,  usually including the  Attorney 
General.

A s tu d y  published in the  Law L ib ra ry  Journa l88 showed how methods 
of se lec t ing  Attorneys  General developed in nineteen s ta te s ;  of these ,  
e ight  p rovided  for legislative selection p r io r  to 1843, b u t  none finally r e ­
tained th is  method. Prior  to 1845; twelve s ta tes  provided by  constitut ion 
or  legislation for  the appointment of an A t torney  General by the  Governor, 
the  leg is la tu re ,  or  o ther  au thor i ty .  The  t ren d  then tu rn ed  toward elec­
t ion. For example, North Carolina's 1776 Consti tution provided for  a p ­
pointment  by  the leg is la ture ;  its 1868 Const i tution provided for  election. 
Louisiana 's  1812 Consti tution provided fo r  appointment by  the Governor; 
i ts  1852 Const itution provided for  election.  Michigan's 1835 Consti tution 
p rov ided  for  appointment by the Governor;  the  1850 Constitution provided 
for  elect ion.  Virginia 's  1776 Consti tution provided for selection by the 
leg is la tu re ;  its 1902 Consti tution p rov ided  for election. Kentucky 's  1792 
Const i tu tion provided th a t  the  Governor would appoint the Attorney Gen­
era l ,  with the  consent of the  Senate;  th e  1850 Constitution made the office 
e l e c t i v e . . . ,

M •
Wyoming', in 1899) became the f i r s t  "new" s ta te  to provide for  a p ­

pointment  of- 'the Attorney. General,  t h e r e b y  ending the t rend  toward popu­
lar  elect ion.  ’-Alaska's 1959 Consti tution and  Hawaii's of 1960 provided for 
Gubernator ia l  appointment, following th e  policy se t  by  the ir  terr i tor ia l  
conventions in 1950 'and 1956; ..

• ' i  *

S t ro n g  arguments  can be advanced  for e i ther  system of selection. 
T h ere  ' i s  not  necessarily  a correlat ion between the selection process  and 
the  e x te n t  of the  Attorney General’s actual  p o w e r s .1 For example, the  At­
to rn ey  General  is' elected in Delaware and  appointed in Alaska , b u t  in both 
ju r isd ic t ions  he has control o ve r .a l l  legal and prosecutorial  funct ions.  In 
some s t a t e s ,  the  Attorney  General is independent ly  elected, b u t . h e  exer -  

, .cises little power a t  e i ther  the  s ta te  o r  local level.  Thus ,  a "s t rong"  de ­
p a r tm en t  of just ice  can be dev,eloped u n d e r  e i ther  system of selection,  b u t  
is n o t  g ua ran teed  by e i ther .

Proponents  of an ' appointive A t to rney  General usually base  th e i r  a r ­
guments  primarily on the  need to s t r e n g th e n  the executive. As one view, 
the  commentary on the Model State  Const i tu t ion developed b y  the  National 
Municipal League says  tha t : ,

A l l  a u t h o r i t i e s  o u  e x e c u t i v e  o r g a n i z a t i o n  a g r e e  wit h  the p o s i t i o n  e m­

b r a c e d  by the M o d e l  State C o n s t i t u t i o n  for m o r e  than 40 ye a r s  that 

a d m i n i s t r a t i v e  p o w e r  and r e s p o n s i b i l i t y  s h o u l d  be c o n c e n t r a t e d  in a 

s i n g l e  p o p u l a r l y  e l e c t e d  chief e x e c u t i v e .  T h e r e  is g r o w i n g  r e c o g n i­

tio n  that, the governor, as the r e p r e s e n t a t i v e  of all the people,

88. Lewis Morse, H i s t o r i c a l  O u t l i n e  and B i b l i o g r a p h y  of A t t o r n e y s  G e n e r­

al Reports and Opinions. 30 L A W  L I B R A R Y  J O U R N A L  39-245 (1937).



should be equi p p e d  with the c o n s t i tutional s t a t u s  n e c e s s a r y  to e x e r­

cise c o n s t r u c t i v e  leadership as the chief l a w m a k e r  and p olitical head 

of his s t a t e . 89

The Model Executive Article for s ta te  const i tu t ions  recommended by 
the  Committee on Suggested State Legislation of the  Council of State Gov­
ernments  limits statewide elective officials to the  Governor  and Lieutenant 
Governor ,  who a re  elected jointly. This  art icle  was developed by the 
Committee on Consti tutional  Revision of the  National Governor's  Confer­
e n c e . 90 Studies on administrative reorganization usual ly  a rgue  th a t  f r a g ­
mentat ion leads to i r responsibil i ty ,  b u t  a single chief executive  can be held 
accountable  th rou g h  the  electoral system and ,  as a consequence ,  can make 
the  administrat ion more responsive.  Proponents  of an  appointive Attorney 
General a rg u e  th a t  his function is to advise the  Governob , t who should be  
permitted  to choose his advisors .  They  believe t h a t  the  two officials a re  
more likely to maintain the  close and harmonious re la t ionsh ip  th a t  is nec.- 
e s sa ry  for  effect ive liaison if the  A t torney  General is appointed..

i t
Advocates of appointment also contend t h a t ' t h e  elective process  may 

no t  a s su re  professional  competence. The p r e s s u r e s  of politics and the time 
involved in campaigning limit an Attorney General 's abili ties  to  se rve  e ffec-"  
t ive ly ,  and  many highly competent people would no t  be  willing to undergo 
the  election p ro ce ss .  They also a rgu e  th a t  th e  A t to rney  General 's  primary 
funct ion  is to i n t e r p r e t  the  law, which, is a technical  t a s k  and should-not 
involve the  political p rocess .  • • .*••-.• •

The argum ents  for  an elective Attorney  - General  were cogently sum­
marized b y  Attorney  General Louis J .  Lefkowitz in a posit ion paper  submit­
ted  to th e  New York Consti tutional Convention i n ' 1967. General Lefkowitz 
reviewed th e  A t to rney  General ' s dut ies  in some de ta i l ,  pointing -out they 
were p red ica ted  upon his role as an independen t  official,  and concluded
th a t :  *

•  ̂ •
« • «.

To sum it u p —  an e l e c t e d  A t t o r n e y  G e n e r a l  h as a m e a s u r e  of i n d e p e n­

dence  and a se n s e  o f  p e r s o n a l  a nd d i r e c t  r e s p o n s i b i l i t y  to the p u b­

lic. The e l e c t e d  official has a n a t u r a l  and i m p e l l i n g  desire to be 

c r e a t i v e  and to e x e r c i s e  b r o a d e r  i n i t i a t i v e  in the service of the 

p u b l i c .  H e  is free of the fear of d i s m i s s a l  b y  a n y  s u p e r i o r  official 

if he s hould e x e r c i s e  cont r a r y  i n d e p e n d e n t  j u d g m e n t .  He is in the 

b e s t  p o s i t i o n  to r e n d e r  m a x i m u m  s e r v i c e  to the P e o p l e  and impartial 

a d v i c e  to t he G o v e r n o r , . the L e g i s l a t u r e  and S t a t e  depart m e n t ^  and 

agencies. H e  can a p p e a r  in Court w i t h o u t  fea r  o r  f a v o r — 'an attorney 

in the f u l l e s t  and finest sense o f  the w o r d . yi

89. N a t i o n a l  M u n i c i p a l  League, M O D E L  S T A T E  C O N S T I T U T I O N  (6th ed.) 65-66 
(1963).

90. T h e  C o u n c i l  of State Govern m e n t s ,  1970 S U G G E S T E D  ST A T E  LEGISLATION. 
3-4.

91. A t t o r n e y  G e n eral Louis J. Lef k o w i t z ,  P o s i t i o n  P a p e r  of Louis J. L e f­

kow i t z  A t t o r n e y  General, to C o n s t i t u t i o n a l  C o n v e n t i o n ,  Committee on 

the E x e c u t i v e  B r a n c h , June 1, 1967, A l b any, N. Y.



c (

An equally s t ro ng  position in fav o r  of election was taken by  Atto rney  
General William J .  Scott before  an Illinois Constitutional Convention;  he 
s t r e sse d  tha t  the  Attorney  Genera l ' s  roles of "government watchdog" and 
"at torney for the  people" r e q u i r e d  independence from the G o v e rn o r .92

The pr imary a rgument  for  an elective Attorney General is th a t  he is 
an a t torney  for  all the  people , a n d  should be chosen by  them. He is th e  
Governor's advisor ,  b u t  not  exclusively ;  the  Governor is merely one among 
many clients . By making th e  A t to rn ey  General directly responsible  to the  
electorate ,  he remains sub jec t  to the  ultimate source of power and  will be 
more responsive to public needs .  As d iscussed elsewhere in th is  r e p o r t ,  
the  courts  increasingly  recognize t h a t  the  Attorney General is responsib le  
to the  people, not  ju s t  to the  governm ent .  I t  is f u r th e r  a rg u ed  th a t  the  
Attorney General has  important  administra t ive  and legal funct ions ,  such  as 
programs in consumer protection a n d  environmental control.  In executing  
these  funct ions,  an  A t torney  General  is acting as an advocate  for  the  
people,  not  as agen t  of the  executive  b ran c h .  His duties usual ly  include 
prosecution of ejection violations, collection of deb ts ,  and b r ing ing  of su i t s  
in the  name of the  people;  these  responsibili t ies  are  outside the  scope of 
the  Governor 's  duties.* ■, I

Many arguments for  election c e n te r  around the fact tha t  the A t torney  
General ' s dut ies a re  of the  h ig h es t  o r d e r  and he should enjoy th e  same i n ­
dependence a s - a  member of th e  jud ic ia ry .  He should not  be a c re a tu re  of 
the  Governor, b u t ‘ should r e n d e r  opinions solely on the basis  of law. He 
should not be the  advocate  fo r  a p a r t i c u la r  administration,  b u t  should be 
free  to oppose policies, which he  cons iders  inconsis tent  with the  law and to 
investigate  ap paren t  w ro n g d o in g .9 3 -^

* * • • t$ i *
In refe rence  to the  a rgum en t  t h a t  an appointed Attorney General is a 

non-political technician,  i t  should  be  noted tha t  appointment does not  
necessari ly  remove the  office from politics. Some appointed Attorneys  
General have been politically ac t ive  as potential candidates for  o th e r  office 
or  on behalf  of the  Governors th ey  s e r v e .  At the  federal  level,  P res iden ts  
have frequent ly  named as A t to rneys  General  persons who had been  act ive 
in the i r  campaigns. This has  also been  t r u e  in some s ta tes .

1 In his remarks to a legislat ive committee which was consider ing a con­
st itutional  amendment. to  make t h e  office appointive,  former Attorney  Gen­
eral Meyer of Nebraska mentioned severa l  arguments in addition to those  
usually advanced by p roponen ts  of elect ion. These included the  following 
points :  the Governor can appoin t  men with legal tra ining to his s ta f f  if he
feels he needs lawyers of his own choosing.  Much of the  Attorney  Gen­
era l 's  work is in a reas  in which th e  Governor has little or  no in te r e s t ,

92. News from W i l l i a m  J. Scott, A t t o r n e y  General, State of I l l i n o i s , Feb.

16, 1970.

93. See s u m m a r y  of a r g u m e n t s  p r e s e n t e d  to New York's c o n s t i t u t i o n a l  c o n­

ventions in R o b e r t  H. G o r d o n ,  T he R e l a t i o n s h i p  B e t ween the A t t o r n e y

General and A g e n c y  C o u n s e l s in N e w  York S t a t e , ( U n p u b l i s h e d  Fh.D.

Dissertation, S y r a c u s e  U.), Ch. 1 (1966).
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ATTORNEYS GENERAL AND SECRETARIES OF STATE:.
QUALIFICATIONS FOR O F F I C E ______

Table 6

Atiomtyt Central Srcrrijnri 0/ Suit

Sia/e orother lunuJtriton
MtnirruM

ate
U.S.citizentveon!

Stateresident
(rears!

Qualifiedvoter
Alabama....................... 23 7 3 . • .Alaaka.......................... • • ■ * . . . . . .Arlioaa......................... 23 10 5 . . .ArkinuM................. • • • ft)CdJforob......... ........ . II • . •.
Colorado....................... 23 * 2Coanrci ieul..... ...••• *•• 21 Or 6 mot. •
Delaware....................... . . . . . . . . . • • •Florida.................... . 30 ♦ 7 0
Georjia......................... 25 10 6 *
Hawaii........................... . . . • 1Idaho............................ 30 • 2 *
IIUOOM.......................... 23 ♦ 3 . . .
ladlaoa.......................... . .  ■ • * •  ft)Iowa ......................... . . . . . . . .  • . • -•

. . . ♦ . . . . . .Kcoiockr...... ........... 30 2 3 . #»Loabiana.................... 23 5 5 *
MaW............................ . . . . . . . . . •. •M*ryUn4................. . . . . . . . 10 • f t ) ,
MaaaachoarfU................. . . . * 3 *
Mkbl«aa ....................... II * 30 days ♦
Mlmooia................. .. 21 3 root. 30 days *
Miukuppt...................... 26 • 3 •
Mkooon....................... . . . ■ • •
Moaliaa........................ 23 * 2Nabooka....................... 21(c) »•. •  (d)Knroda...................... .. 25 2 2 •Nn* Hampahk*.............. . . . . .  • . . .NtwJmty................. . I«0 . . 4 ♦
Nrw Matico.............. 30 * 5 . .  •NrwVoflc...................... 30 * 5 • ■ •North Carolina................ 21 ar 30 dan ♦
North Dakota................. 25 ♦ ♦ •
Ohio.............................. II 30 dan 30 dan •
Oklahoma........... .......... 3) * 10 *Orrjoa........................... . . . ».. . . . •  (b)ProiujNanla(f).............. 30 ♦ 7 ♦ (d)Rhode bland................... 19 30 dan 30 dan •Sooth Carolina......... . . . . . . * •  ft)
Sooth Dakou........ ......... . . . ♦ * ♦ ft)Tiaaotrt...................... . • • • • • • . . . • a .Taaaa............................ ..« * . . . . . .Utah.............................. 23 -o 3 •Vermoal........... ............. . . . . . . . • 4
VirfL.lo......................... . . . . . . * ♦ft)WaihUtfloo.................... ..« ♦ * ♦ (b)Weal VlrprtLa........... . 25 3 3 •WbCOOMO...................... . . . • . . . . . . . .Wyomlaf ................... . . . . . . . * . . .
America* Samoa...... . . . . .«.Guam............................ N.A. N.A. N.A. N-A.Norther* Mariana b......... • • • ».. . . . . .  •Puerto Rku.................... 2I«) . .  ■ • • • • • .Vlrjla bJaadi................. . . . * . . . .«.

Mrmbtr* ihtp in
Licrntrd ihe Haltbat Minimum
hears! (years! ate

23
• .» (a ). . . 23

•  (c ) •  (c ) ! . .
• 23
10 io * 21

3* * j ’ ’ 3 0 '
7 6 23

(a )♦ ♦ 23. . . . . . 25« ►.. . . .. . .
« • . . .'8 2 30
5 3 25

*10 ’ i<Xd) . . .
* • 11• • . .  •. . . . • •. 21

■ s#* 5 25

3 . 5 (d ) 23
•  (d ) • .» II. . . 11• • . . .♦ • . . .
• • 30
•  (d ) • •« . . A. . . 21
• • • ; ; ; 23

31. . . 11
•  (d ) ♦ . . .a . • II! . . . . . 21
♦ * . . .
• « . . .• ♦ (•)
• • • •* * . . .. . . II
4 * * 4* ' 23 '

(a )N.A. N.A. (a )
H d ) . .  • (a )•  (d) •  (d) • • ••  ft) (•>

U.S . S ia ltamen revdeni
(mtzl Irtanl

Qualifieduoier
7 5(1) (a)10 3

10
(a)

76
la)1)

30 dayl

*(a)

330 dayl

I30 dayi 
10

30 dayi 
I

»la)

(a)
• lb)• lb)

(a)
aft)
aft)

• ft)

aft)

(a)• ft)
•ft)

(a)la)
U)
(a)'

(a)(a)(a)
(a)'

la)(a)la)
(a) *

N.A.—Nm available.<•) No secretary of wait. . .(b) Ahhcugh there may be no specific rcquucmcnt for minimum li t  of U.S. cuircn, u can be inferred that Lhc individual muu'be II yean old and 1 U.S. citucn nnce he or ihe mus be a qualified ewer. In addition, lomc sun have tendency requiremenu to be a qualified voter and there can be found in the table "Qualifications for Votini.''(c) No salute specifically require! ihia. but Lhe State Bar An can be cominicd u  makui| th. a qualification.(0| Implied.

(c| Implied, unce tne aitomey general muw icqi w ., m*  .......—legal matten and, therefore, mun be an aitomey. To be an attorney in Nebraala and Pue-io Rico, one mus be at teas 21 yean old,(f) Implied, since the attorney general mus be g practicing aitomey and to be an attorney in New Jeney. one mus be at kas II yean old.(g) These qualifications look effect for the fin t tune with the attorneygeneral entering office in 1981.|h) Mus be admitted to practice before htghes court of a sate or ter­ritory.
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TERRY MARTIN
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WHUU. AX 99011 
RHOHC 463-3704

3560 REKA OR/vt-M 
ANCHORAGE. AA 5930A 
RHONE 333-6590

M E M O R A N D U M

February 23, 1983

TO Representative Charlie Bussell
Representative John Liska 
Representative Joe Hayes 
Representative Ramona Barnes 
Representative Hugh Malone 
Representative Don Clocksin 
Representative Ron Wendte

SUBJECT: SPONSOR SUBSTITUTE HOUSE JOINT RESOLUTION 7 
Providing for Election Attorney General

I strongly recommend that as a member of the House Judiciary Committee
you vote SSHJR 7 out of committee with a "do pass" recommendation.

In 1979 I introduced HJR 6, Providing for Election of Attorney General 
(copy attached) in the House of Representatives.

I believe passage of SSHJR 7 would eliminate conflicts arising from a 
Governor having control of a State Attorney General. The majority of 
Alaskans believe the Attorney General is to protect the public interest —
not only that of the Executive Branch of Government.

FROM: Representative Terry Martin

Attachment

be: Rep. Rick Uehling
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. A t t o r n e y  G e n e r a l  C l a r e n c e  A .  H .  M e y e r

A T T O R N E Y  G E N E R A L  S H O U L D  B E  E L E C T E D  -  N O T  A P P O I N T E D
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