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dialiiMmingailias. difgl. ““daivinmynr:

“Inessence the argumentrevolves around
whether one believes ina strong or weak
executive branch of government.”

before a grand jury; 14) Institute and
dismiss criminal proceedings; 15) Su-
percede the local district attorneys in
criminal prosecutions; 16) Make any
bona fide disposition of these actions
that in his or her judgment would be
inthe best interest of the public. A. Sills,
supra, at 8-9.

(3) NAAG, supra, at 77-79.

(4) 7 Am. Jur. 2d Attorney General
Sec.9,at 7-8: Sec. 18, at 22-23. Sec Public
Defender Agencvv.Superior Court, 534
P.2d 947,950-51 (Alaska 1975); State cx
rel. Shcvin v. Yarborough, 257 S.2d 891
(Fla. 1972); Stale v. Finch, 2S0 P. 910,
911-12 (Kan. 1929); Board of Public
Utilities Commissioners v. Lehigh Val-
ley Railway Co.. 149 A. 263 (N.J. 1930).

(5) See. e.g., AS 45; see generally
National Association Of Attorneys,
Powers, Duties and Operations of State
Attorneys General (1977)

(6) See generally T. Morris and W.
Thompson. The Attorney General as
Public Advocate 2 (1985).

(7) National Association of Attor-
neys General, Representing State
Agenics (1979); 7 AM. Jur. 2d Attorney
Gencrai sec. 11, at 10-12.

(8) See generally National Associa-
tion of Attorneys General. The Structure
of State Legal Scn'ices 20-38 (1977)

(9) Public Defender Agency v. Supe-
rior Court. 534 P.2d 947,950-51 (Alaska
1975).

(10) Report of Maryland Attorney
General Francis B. Birch to (he Consti-
tutional Convention of Maryland (Sept,

29. 1967); Position Paper by New York
Attorney General Lewis J. Lefkowitz,
Constitutional Convention Committee
on the Executive Branch (June 1,1967);
Attorney Genera! Should Be Elcctcd-
NotAppointed, Attorney General Clar-
ence A.H. Meyer, Outline of Remarks,
Nebraska Constitutional Convention.
See generally National Association of
Attorneys General, Powers, Duties and
Operations of State Attorneys General
(1977); transcript of testimony House
State Affairs Committee on HB 456
(“an Act authorizing an advisory vote by
the qualified voters of the state on the
question of the election of the attorney
general”) (Jan. 20. 1984).

(11) See note 10, supra.

(12) National Municipal League.
Model State Constitution 65-66 (6th cd.
1963.

(13) Sec generally letter from Attor-
ney Gcencrai Norman C, Gorsuch to
Senator Patrick Rodcv, Chairman of
Senate Judiciary Committee, discussing
SJR 9 cElected Attorney General")
(Apr. 23,1985); transcript of testimony.
House State Affairs Committee, on HB
456 (Jan. 20. 1984).

(14) National Governors Confer-
ence, Center for Policy, Research, and
Analysis, Legal Advicefor the Governor
(1976).

(15)See note 13.supra.

(16) Id. 4

Mr. Gorsuch is a visiting Associate
Professor at the University of Alaska
Southeast. School ofBusiness and Public
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Pouch Y. Slaie Capitol
Juneau. Alaska 99811
(907) 465-3%91

March 11, 1985

MEMORANDUM
TO: Representative Fritz Pettyjohn

FROM: Sharman Haley
Legislative Analyst'

RE: Appointment of Special Prosecutors in Other States
Research Request 85-225

You asked about statutory mechanisms for appointment of special
cutors at the federal level and in other states with appointed attorneys

general.

Four other states have appointed attorneys general: Hawaii,

shire, New Jersey, and Wyoming. | also checked four states with elected
attorneys general— Idaho, Maine, Massachusetts, and Rhode

spoke with a staff person at the National Association of

General. None of the states are analogous to Alaska. None

New Hamp-

Island--and
Attorneys

states have statutory mechanisms for the appointment of special

cutors, other than general authority for the attorney general
when a conflict of interest warrants it. The federal Ethics

ment Act enacted in the wake of Watergate is the only statutory model.

A copy of the federal law is attached.

The major difference between Alaska's prosecutorial system and
other states is that most states have elected local prosecutors

job it is to investigate suspected criminal conduct and to

prosecute.

Thus, even with an appointed attorney general, there is always
independent of the governor with autfiorTty~to investigate and prosecute.
The authority of the attorneygeneral to intervene in local prosecutions

the gover-
employed by

provides a check and balance on local prosecutors. In most
attorney general is also elected and therefore independent of
nor. By contrast, in Alaska, the .district attorneys are all
the attorney general, who in turn, serves at the wifi of the governor.

A few states have other wunique variations on the general pattern.
Maine, the attorney general is appointed by the legislature.

Hampshire, independence is fostered by five-year terms of

the attorney general and each of the assistant attorneys general,

the governor serves only a two-year term. Rhode Island is

similar to Alaska in that the district attorneys are all appointed
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the attorney general. The attorney general, however, is elected. New
Jersey's system is the most similar to Alaska's in that the attorney
general and all of the district attorneys are appointed by the governor.
They do not serve at the pleasure of the governor, however, but serve

five-year, fixed terms. The governor serves only a four-year term. My
contact in the AG's office in New Jersey was not aware of any instances
in which the appointment of a special ©prosecutor was a problem.

Title 28 U.S.C.A. 55591-598 provide for the appointment of a special
prosecutor when specified high government officals are suspected of a
crime and the attorney general determines that his office would have a
conflict of interest in pursuing an investigation. Preliminary investi-
gation by the attorney general and application for the appointment of a
spcecial prosecutor are entirely at the discretion of the attorney

general and not reviewable by any <court. Upon application by the
attorney general, the court will appoint a special prosecutor and de-
fine his or her jurisdiction. The authority and duties of the special

prosecutor are defined in law.
*x *x % % %

| hope that this memorandum has answered your questions. If we can be
of any further research assistance, please call this agency.

SH
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IN THE HOUSE BY PETTYJOHN
HOUSE BILL 0.
IN THE LEGISUTURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For anAct entitled: "An Act relating to the conflict of interest of the

attorney general or the Department of Law and to the
appointment of independent counsel: and providing for
an effective date."
EE IT ENACTED EY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 39.50 is amended by adding new sections to read:

ARTICLE ?.INDEPENDENT COUNSEL ON CONFLICTS OF INTEREST.

Sec. 39.50.300. INVESTIGATION BY ATTORNEY GENERAL. The attorney
general shall -onduct an investigation under AS 39.50.330 whenever the
attorney general receives information sufficient to constitute grounds
for investigating the conduct of an individual described in A? 29.50.-
310 that involves a violation of the criminal law of the state other
than an infraction.

Sec. 39.50.310. OFFICERS INVOLVED. (a) The individuals subject
to an investigation by the attorney general ur.cer AS 39.50.33C are

(1)  thegovernor and lieutenant governor;

(2)  the head of each principal department:

(3) an individual working in the Office of the Governor who
is compensated at or above Range 26:

(6) an assistant attorney general, district attorney, or
assistant district attorney compensated at or above Range 24:

(5)  the deputy commissioner and the directors of divisions
within the Department of Revenue and .he director of the Alaska State

Troopers;



(6) the chairman and treasurer of the principal
committee that seeks the election or the reelection of the governor
and an individual exercising authority as a campaign manager or
director of a gubernatorial campaign committee during the incumbency
of the governor.

(b) The conduct of an individual described in (a) of this sec-
tion is subject to an investigation conducted under AS 39.50.330
during the incumbency of the governor served by the individual plus
one year after that governor leaves office but in no event longer than
two years after the individual leaves office.

(c) The conduct of an individual described in (a) of this sec-
tion who continues to hold office for not more than 90 days into the
term of the next governor is subject to an investigation conducted
under AS 39.50.330 during the period the individual serves plus one
year after the individual leaves office.

Sec. 39.50.320. OTHER PUBLIC OFFICERS. The attorney general may
conduct an investigation under AS 39.50.330 whenever che attorney
general receives information sufficient to constitute grounds to
investigate the conduct of an individual not described in AS 39.50.310
that involves a violation of a criminal lav of the state ocher than an
infraction. The attorney general may conduct the investigation under
AS 39.50.330 and shall request the appointment of independent counsel
under AS 39.50.360(b) if the attorney general determines that an
investigation Dby the attorney general may appear to result in a
personal, financial, or political conflict of interest.

Sec. 39.50.330. PRELIMINARY INVESTIGATION EY ATTORNEY GENERAL,
(a) On the receipt of information determined by the attorney general
to constitute grounds for the investigation of facts concerning a
violation of a criminal law of the state other than an infraction by
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an individual described in AS 39.5C.310 cr 39.50.320, the attorney
general shall conduct a preliminary investigation of the facts as the
attorney general considers appropriate for not to exceed 90 cays. I
the review of the facts by the attorney general, the attorney general
shall consider

(1) the degree of specificity cf the information received:
and

(2) the credibility of the source of the information.

(b)  On a showing of good cause by the attorney general, che
three-judge panel may grant the attorney general a single extension of
the preliminary examination for a period not to exceed 60 days.

(c) The attorney general nay not convene a grand jury, engage in
plea bargaining, grant immunity from prosecution, or issue subpoenas
in a preliminary investigation under this section.

(d) During the preliminary investigation under this section anc
in the determination whether reasonable grounds exist to warrant
further investigation or prosecution, the attorney general shall
adhere to established policies of the Department of Law with respect
to che enforcement of the state criminal laws,

(e) A.fter completing a preliminary investigation ur.cer this
section, the attorney general shall notify the three-judge panel of
the conclusions reached. The notification by the attorney general
under this subsection shall be by memorandum containing a summary of
the information received and a summary of the results of the prelimi-
nary investigation,

(f) ~ The memorandum together with ary documents or materials
supplied with the memorandum is not a public record under AS 09.23.-
110 - 09.25.110 ar.d may not be disclosed tc arv individual apart frer
the judges of the three-jucge panel appointed under AS 39.50.360(a) or



the Department of Law without the approval of the three-judge panel.

Sec. 39.50.340. DETERMINATIONS BY ATTORNEY GENERAL AFTER PRELIM-
INARY INVESTIGATION.  (a) If the attorney general determines cr.
completion of a preliminary investigation wunder AS 39.50.230 chat
there are no reasonable grounds to believe that further investigations
or prosecution is warranted, the attorney general shall notify che
three-judge panel appointed under AS 39.50.360(a) of the results cf
the preliminary investigation and the three-judge panel cay not ap-
point an independent counsel.

(b) If the attorney general determines on completion cf a pre-
liminary investigation under AS 39.50.330 that further investigation
or prosecucion is warranted, the attorney general shall apply to the
three-judge panel for the appointment of independent counsel.

(c) A memorandum to a three-judge panel requesting Che appoint-
ment of independent counsel shall contain sufficient information tc
assist the three-judge panel to select independent counsel and t:
define the prosecutorial jurisdiction of che independent counsel.

(d) The determination cf the attorney general under (a) - (b) o:
this section is not reviewable in any court.

(e) If 90 cays have elapsed from the initiation cf che prelimi-
nary investigation and the attorney general has not made a determina-
tion under (a) or (b) of this section, a resident of che state cay
file a petition with the three-judge panel requesting the appointment
of an independent counsel. The three-judge panel shall appoint ar
independent counsel, on its determination that che petition states
reasonable grounds for believing that a further investigation or
prosecution is warranted.

Sec. 39.5C.350. ADDITIONAL INFORMATION. (a) If the attorney
general receives additional information sufficient to constitute
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grounds to alter a determination nade under AS 25.50.34C(a), the
attorney general shall, not later than 90 days after the receipt of
the information, apply to the three-judge panel for the appointment cf
independent counsel.

(b) The attorney general nay request independent counsel to
accept a referral of a natter that relates to the prosecutorial juris-
diction of the independent counsel.

Sec. 39.50.360. DUTIES OF A THREE-JUDGE PAIIEL. (a) There is
created within the superior court a panel of five superior court
judges to be appointed by the chief justice under rules of the supreme
court and for terms as may be prescribed by the supreme court. The
chief justice shall designate three judges as members of the panel.
The chief justice shall designate the remaining two judges as first
and second alternates to sit as members of the panel in the event of
disqualification or disability under rules prescribed by the supreme
court.

(b) On receipt of a memorandum under AS 39.50.340(c), the thr
judge panel shall consider the memorandum and any documents or mate-
rials supplied with it. The three-judge panel shall appoint ar. attor-
ney admitted to practice in the state as independent counsel and shall
define the prosecutorial jurisdiction of the independent counsel. The
identity of che independent counsel and the prosecutorial jurisdiction
nay be made public on the request of che attorney general or on a
determination by the chree-jucge panel that disclosure of the identity
of the independent counsel and the prosecutorial jurisdiction would be
in the best interests of justice. [If the identity of the independent
counsel and the prosecutorial jurisdiction is not disclosed earlier,
the identity of the independent prosecutor and the prosecutorial
jurisdiction shall be disclosed if an indictment is returned.



(c) The three-judge panel r.av expand the prosecutorial jurisdic-
tion of an existing independent counsel in place of the appointment of
additional independent counsel.

(d)  The three-judge parel nav not appoint an individual as
independent counsel who holds or recently held an office of profit or
trust under the state.

(e) If an individual appointed by a three-judge panel resigns cr
dies in office with the work of the independent counsel incomplete,
the three-judge panel may appoint an individual to complete the work
of the former independent counsel. If an individual appointed by a
three-judge panel is removed or suspended wunder AS 39.50,410, the
three-judge panel shall appoint an acting independent counsel to serve
pending review of the removal or suspension.

(f)  On the request by an individual who was the subject of an
investigation conducted by ar. independent counsel under AS 39.50.30C -
39.50.430, the three-judge panel may, in its discretion, award reim-
bursement from the state for all or a part of attorneys' fees incurred
by che individual if

(1) ar. indictment was r.ot brought against the individual;
and

(2) the attorneys' fees would not have beer, incurred except
for the investigation under AS 39.50.300 - 39.50.430.

Sec. 39.50.370. AUTHORITY AND DUTIES OF INDEPENDENT COUNSEL,
(a)  Notwithstanding any other provision of law, an individual ap-
pointed as independent counsel under AS 39.50.360(b) has, with regard
to each natter within the prosecutorial jurisdiction of che indepen-
dent counsel, full power and independent authority to exercise the
investigative and prcsecutorial functions of the attorney general, the
Department of Law', and any officer or employee of the Department of

-6-



Law. The investigative and prosecutorial functions cf che attorney
general and the Department of Law include

(1) the conduct of proceedings bhefore a grand jury;

(2)  the conductcf investigations apart from proceedings
before agrand jury;

(3)participation in court proceedings and litigation,
gither civil or criminal;

(4) appeal of a decision in a case or proceeding in which
the independent counsel participates in an official capacity;

(5) review of documentary evidence from any source;

(6) ~contest of the assertion of a testimonial privilege;

(7)  review* c¢f material otherwise considered confidential
under state law if the independent counsel determines that the materi-
al is germane to the investigation;

(8) application to a court for a grant cf immunity under
state law to a witness;

(9) application for warrants, subpoenas, or other court
orders;

(10) inspection or use of an original or a copy of a tax
return filed under state lav; to the extent that the attorney general
could obtain the tax return for the purposes of an investigation:

(L1) initiation of an indictment in the name of the state
and the conduct of a criai in a court of the state;

(12)  consultation with the district attorney for the dis-
trict in which a violation of che criminal law is alleged to have
occurred.

(b) Independent counsel may request the assistance frcr
Department of Law and the Department of Law shall provide the re-
quested assistance. Assistance may include access to records, files,



or other material relevant to a natter within the jurisdiction of the
independent counsel and the use of resources and personnel r.ecessarv
to the completion of the duties of the independent counsel.

(c) Independent counsel may request the attorney general to
refer a natter related to the prosecucorial jurisdiction of the inde-
pendent counsel. Independent counsel may accept the referral of a
natter fron the attorney general if the matter relates to a natter
within the prosecutorial jurisdiction of the independent counsel as
established by the three-judge panel. If a referral is accepted, the
independent counsel shall notify the three-judge panel. Independent
counsel nay request the three-judge panel to expand the prosecutorial
jurisdiction of the independent counsel.

(d) To the extent possible, independent counsel shall adhere to
the established policies of the Department of Law with respect to the
enforcement of the state criminal laws.

(e) Independent counsel nay dismiss a matter within the prose-
cutorial jurisdiction of the independent counsel without conducting an
investigation or at any time before an indictment is returned if che
dismissal is consistent with the established policies of the Depart-
ment of Law with regard to the enforcement of the state criminal laws.

(f)  Independent counsel appointed under AS 39.50.360(b) shall
receive compensation at a per diem rate equivalent to the annual rate
for Range 26 under the salary schedule established under AS 39.27.01).

(g) For the purpose of carrying out duties assigned to indepen-
dent counsel, an independent counsel has the power to appoint staff,
to fix the compensation of staff, and to assign duties to staff. The
positions established under this subsection are in che exempt service,
An individual appointed to a position under this subsection may bo
compensated at a rate not exceeding Range 25.
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Sec. 39.50.380. REPORTS OF INDEPENDENT COUNSEL. (a) Indepen-
dent counsel appointed under AS 39.50.360(b) nay report to the legis-
lature on the activities of the independent counsel. The reports of
independent counsel shall contain infornation considered appropriate
by independent counsel.

(b) Independent counsel shall report to che three-iudge panel on
the activities of the independent counsel. A report under this
subsection shall set out fully andcompletely a description of the
work of the independent counsel, including the disposition of all
cases brought and the reasons for declining prosecution on a matter
within the prosecutorial jurisdiction of the independent counsel.

(c) The three-judge panel may release to the legislature, the
public, and an individual portions of a report made under (b) of this
section.  The three-iudge panel shall make appropriate orders to
protect the rights of an individual named in the report and to prevent
undue interference with a pending oranticipated prosecution.

(d) The three-judge panel maycake a portion of a report under
(b) of this section available to an individual named in the report and
invite che individual to comment or offer factual information germane
to the comr.encs in the report on che individual. The three-judge
panel may include the comments and the factual information, in whole
or in part, in its publication of the report.

Sec. 39.50.390.  IMPEACHMENT. Independent counsel shall advise
the senate of credible and substantial information received by inde-
pendent counsel that may constitute grounds for impeachment. Docu-
ments and records developed by the independent counsel are available
to the senate or the house of representatives during ar. impeachment
proceeding.

Sec. 39.50.400.  LEGISLATIVE OVERSIGHT.  (a) The judiciary



committees of the legislature may exercise legislative oversight
jurisdiction with respect to the conduct of independent counsel anc
independent counsel shall cooperate with the judiciary committees ir,
the exercise of their legislative oversight jurisdiction.

(b) A majority of majority party members of a judiciary commit-
tee or a majority of minority party members of a judiciary committee
may request in writing that the attorney general request the appoint-
ment of independent counsel.

(c) Not later than 30 days after the receipt of the request or
not later chan 15 days after the completion of a preliminary investi-
gation of the natter that is the subject of the request, whichever is
later, the attorney general shall notify the committee of action taken
under the request and, if a request for the appointment of an inde-
pendent counsel has not been made by the attorney general, why a
request has not been made.

(d) The r.otification shall be provided to the committee on which
the members making the request to the attorney general serve and the
notification may rot be revealed to any other person unless the com-
mittee, either on its own initiative or on che request of the attorney
general, makes public portions of the notification that will not, i
the judgment of the committee, prejudice the rights of an individual,

Sec. 39.50.410. REMOVAL OF INDEPENDENT COUNSEL. (a) An inde-
pendent counsel appointed under AS 39.50.360(b) may be removed from
office, except by impeachment and conviction, only by the personal act
of the attorney general and only for good cause, physical disability,
mental incapacity, or other condition that substantially impairs the
performance of the duties by the independent counsel. [f the attorney
general removes an independent counsel from office, the attorney
general shall promptly report to the three-judge panel and the
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judiciary committees of the legislature the facts found and che actual
grounds for the removal.

(b) The committees shall make the report available to the public
except that each committee may, to protect the rights of an individual
named in the report or to prevent undue interference with a pending or
anticipated prosecution, delete portions of the report or delay the
publication of any or all of the report.

(c) The three-judge panel may release any or all of che report
and may make a portion of a report filed under (a) of this section
available to an individual named in the report and invite the indi-
vidual to comment or offer factual information germane to the comments
in the report on the individual. The three-judge panel may include
the comments and the factual information, in whole or in part, in its
publication of the report.

(d) An independent counsel removed under this section may obtain
judicial review of the removal in a petition filed before the three-
judge panel and, if the removal was based on error of fact or law, may
obtain reinstatement and other appropriate relief. The three-judge
panel shall expedite the hearing and decision on the petition.

Sec. 39.50.420. TERMINATION OF RESPONSIBILITIES OF AN INDEPEN-
DENT COUNSEL. (a) The responsibilities of an independent counsel
terminate when

(1) the independent counsel notifiesthe attorney general
that theinvestigation cf each matter within the prosecutorial juris-
diction of the independent counsel or accepted under AS 39.50.370(c)
has heen completed or so substantially completed that it wouid be
appropriate for prosecutors from the Department of Law to complete che
investigation or prosecution; and

(2) the independent counsel files a final report under
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AS 39.50.380.

(b) The three-judge panel may at any time terminate the respon-
sibilities of an individual acting as independent counsel, either or.
its own motion or on the request of the attorney general, on its
determination that the investigation or each matter within the prose-
cutorial jurisdiction of the independent counsel or accepted under
AS 39.50.370(c) has been completed or so substantially completed that
it would be appropriate for prosecutors from the Department cf Law tc
complete the investigation cr prosecution. If the responsibilities of
independent counsel are terminated under this subsection, the indepen-
dent counsel shall file a final report under AS 39.50.380.

Sec. 39.50.430 . RELATIONSHIP WITH DEPARTMENT OF LAW. (a) Wher.
a natter is within the prosecutorial jurisdiction of an independent
counsel or has been accepted by an independent counsel under AS 39.-
50.370(c), the Department of Law, the attorney general, and the prose-
cutors of the Department of Law shall suspend each investigation and
proceeding regarding the matter except to the extent that independent
counsel requests the assistance of the Department of Law under AS 39.-
50.370(b).

(b)  The provisions of AS 39.50.300 - 39.50.430 do not prevent
the attorney general or an attorney from the Department of Law from
making a presentation to a court as amicus curiae as to issues raised
by a case or proceeding in which an independent counsel participates
in an official role.

Sec. 2. AS 39.25.110 is amended to read:

Sec. 39.25.110.  EXEMPT SERVICE. Unless otherwise provided by
law, the following positions in the stace service constitute the
exempt service and are exempt from the provisions of this chapter and
the rules adopted under it:
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(1) persons elected to public office by popular vote or
appointed to fill vacancies in elected offices;

(2) justices, judges, magistrates, anc employees of che
judicial branch including employees of the Judicial Council;

(2) employees of the state legislature and its agencies;

(4) the head of each principal department in the executive
branch;

(5) officers and employees of the University of Alaska;

(6) certificated teachers and noncertificated employees
employed by a regional educational attendance area established and
organized under AS 14.08.031 - 14.08.041 to teach in, administer, or
operate schools under the control of a regional educational attendance
area school board,

(7) certificated teachers employed by the Department cf
Education as correspondence teachers or teachers in skill centers
operated by the Department of Education;

(8) patients and inmates employed in state institutions;

(9) persons employed in a professional capacity to make a
temporary or special inquiry, study or examination as authorized by
the governor;

(10) members of boards, commissions, or authorities;

(11)  the officers and employees of the following boards,

commissions, and authorities:
(A) Alaska Gas Pipeline Financing Authority;

B) Alaska Permanent Fund Corporation;
C) Alaska Energy Center;
D

Alaska Commercial Fisheries Entry Commission
Alaska Commission on Postsecondary Education
-13-
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) Alaska Industrial Development Authority;
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(12) che executive secrecary and legal counsel cf the Alaska
Municipal Bond Bank Authority;

(13)  physicians licensed to practice in this state and
employed by the division of nental health and developmental disabili-
ties, Department of Health and Social Services;

(14)  petroleum engineers and petroleum geologists employed
in a professional capacity by the Department of Natural Resources and
by the Oil and Gas Conservation Commission, except for those employed
in the division of geological and geophysical surveys in the Depart-
ment of Natural Resources;

(15) officers, agents, and employees of the Alcoholic Eever-
age Control Board granted limited peace officer powers by the Alco-
holic Beverage Control Board under AS 04.06.110;

(16) persons employed by the division of marine transporta-
tion as masters and members of the crews of vessels who operate the
state ferry system and who are covered fov a collective bargaining
agreement provided in AS 23.40.040;

(17)  officers andemployees of the state who reside in
foreign countries;

(18) employees of the Alaska Seafood Marketing Institute;

(19)  firefighters employed fov the Department of Natural
Resources for a fire emergency;

(20) employees of the Office of the Governor and the office
ofthe lieutenant governor, including the staff of the governor’s
mansion;

(21)  Employees of the Citinens' Advisory Commission or.
Federal Areas in Alaska (AS 41.37.010);

(22) youth employed by the Department of Natural Resources

under the Youth Employment and Student Intern programsj_
-14-
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23
2
25
26
Al
28
29

(23) independent counsel and the staff of independent cour.-

sel appointed under AS 39.50.360(h).

+ Sec.
10.070(c).

3.

This Act cakes effect inneciately in accordance with AS 01.-
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House of Representatives

Pouch V
. . . Stas* Capitol
Official Business Juneau, Alaska 99811

MEMORANDUM

DATE: March 6, 1985
TO: All lawmakers
SUBJECT: Special Prosecutor

FECM: Representative Fritz Pettyjc

Dear Colleague:

I enclose a copy of Chapter 39 of Title 28 of the United States Coce. |1
am preparing a bill which will be substantially similar to this Chapter.

Any carments or suggestions you night have in this regard would be
appreciated.

FP/dw
end
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(n) The Altornt*K General shall condor! nil investigation purniiniil lo (lie provisions
of thifi chapter whenever the Attorney General receives information sufficient to
constitute ?rounds to investigate? that any of the persons described in Rubsection (h)
of tin's section lias committed a violation of any Federal criminnl law other tlian a
violation constitution a potty offense.

(b) Hie persons referred to In subsection (a) nf lids section are—

(1) tlie President and Vice President;

(2) any individual serving in n position listed in section 5112 of title 5

(31 any individual working in tin? Executive Office of tlip President who is

compensated at or above n rate equivalent to bavrl Il of the Executive Schedule

under seelion 5313 pf title

(4) any Assistant tprney General and any individual workrnp in the Depart-
ment of lustier compensated at n rate at or above love! Il of the Executive
Schedule under section 5314 of tille 5;

51,|he Director of Central Intellrgence the Deputy Director or Central
Intelligence, and the Commissioner of internal Revenue;

(5) any individual who held any office or position described in any of para-
graphs (1) through é ) of lliis subsection during the prrrnd consrstrn? the
mcumbency of Ihe President such individual scrvrs plus one year after such
0uclrcrgrbrnry hut in no event longer than two \ears after the individual leaves

(7] any individual doscribrd in paragraph (5) who continues to hold office for
not more llian DO days Into the term of the next President during the period aurli
individual serves plus one year after surh individual leaves office;

(8)  the chairman and treasurer of the Brrncrpal national campaign committee

seeking the election or rerlection of the President, and nny officer of the
campaign exercising authority at the national level, such as the campaign
mannger or director, during the incumbency nf the President.

(cI Whenever the Attorney General receives information sufficient to constitute
Erounds to investigate (hat anp person not described in subsection (h) of this sectioh
as committed n violation of any Federal criminal law other than a violation
constituting a petty offense, the Attorney General may conduct an investigation and
apply for an independent counsel pursuant to the provrsrons of this chapter If the
ttorney General determines that invest rga ion 0f surh person ‘»y he Att orne
General or other officer of the Departmen of Justice inav result’ in a persona

financial, nr puliliral conflict pt interest
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(n)(1) Upon receiving iitforniRIton llint the Attorney GenrrnlrlelormtneR Is suffi-
cient to coustituto grounds to iovrfitignte that nny person covered by the Act hns
engngod In conduct described In Rubficction (3) or (r) of section 591 of llila title. Hie
Attorney General rlirll conduct, for a period not to exceed ninety days, such
prelrmrnary investigation of the matter nR.Ihe Attorney General deems apprpprrate

determining whether grounds lo Investigate exist, the Attorney General shall
consider—

(A1 the degree of specificity of the information received, ami
[11) the credibility of the source of the information,

(2) Itconducting preliminary investigations pursuant to this section, the Attorney

General shall have no authority lo convene grand juries, plea bargain, grant

immunity, or issue Riibpenns.
(h)(L) If the Attorney General, upon completion nf Ihe pieliininary investigation,
finds that there are no reasonable grounds to believe that further investigation or

prosecution Is warranted, the Attorney General shall so notify (he division of the
court sHcified in section 591(a) of this title, and Hie division nf Ihe nun | shall have

no pmver lo appoint a Lindependent counsel.

{2) Snell notification shall lie by memorandum contarnrnﬁ a summary of the
ormalioa received and a summary of Ihe results of any piefliininary Investigation.

(L) Such memorandum shall not lie revealed to any individual outside the division
of the court nr the Department nf Justice without leave of flu* division of the rourt,



CCVMI* If In* Attorney Grimml, tiprm nm iFIeIiofi of the firelimiimry Investi?_ation‘
finds reasonable grounds to believe Hint furlher inventlgnlinn or prosecution Is
unrrnnled, or if ninety days elapse from the receipt of the information without n
determination h{ tlie, Atto;ne{ General that there arc no reasonable grounds to
believe thxit further mvesthga,u_)n or prosecution is warranted, then thé Attorney
General shall arpplg to the de ision of the court for the appointment of n ' indepen-
dent counsel. In determining whether reasonable grounds exist, to warrant further
investigation or prosecution, the Attorney Generalshall comply with the written or
other established policies of Ihe Department of Justice with respect to the enforce*
jiivnt of criminal faws.
12) 1f-~ - . . _
&A) after the filing of n memorandum under subscrtinn },b),of this section, the
Attorney General receives additional Information sufficient to constitute
gr%unds to investigate about the matter to which such memorandum relnled,
an
(ID The Attorney General determines, after such additional investigation as
the Attorney General deems appropriate, that reasonable grounds exist lo
warrant further investigation or prosecution,
then the Attorney General shall, not Infer than ninety days after receivin? such
additional informdtion, npply to the division oT the couft fof the nppointrnenf of n 1
independent counsel,
(d)(1) Any application under this chapter shall contain sufficient inform ation to
assist the division of the court lo select a 1 Independent counsel nnd to define that
independent counsel's prosecutorial jurisdiction,

(2) No npplirnlion or any other documents, materials, or memorandums supplied
to the division nf the court under this chapter shall lie revealed lo nny individual
outside the division of the court or the Department of Justlre without [eave of the
division nf Ihe court.

(rz The Attorney General may nsk n Lindependent counsel to accept referrnlof n
matter that relates tn a matter witldn that independent counsel's prosecutorial
jurisdiction,

(f)  The Attorney General's determination under subsection (c) of this ncrtlon
apw to the division of the court for the appointment of a *Independent counsel nhhll
not lie reviewnhle in nny court
EAdded Pub.l,. 95-521 Tille VI. 4&i01(n3 Qct. 75, W78, 92 Stat IfifiR. and amended Piij».L
T-4(19, 54 2(a)(1), 4(h) (e). Jan. H, MRL 96 Slat. 20.19-2111t.)
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Title 2. The Congress and Table* volume
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except for specific Information received by the
Attorney fJennaz pursuant to section 391 nf lids
title based qn determination* made b¥ tor Atlor-
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tion 604 of Pub I, 95-321, set out as a note tinder
section 59 of this title

legislatiye _Historg For legislative history and
Eurpose gf Pitts.L. 93-321 s o
ong,and Adm, News,g. 4216 See. also, Pub 1.,
97-407, 1982 175, Code Cong and Adm News,
n. 3337,
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(IS Aflorney General 55 7to 13,
'S District“and I'mrcuting Attorneys 9 78

Notes nf Drrisinm

%%ilsdi,cntia%n Inzrrs'l atinns 3
ini i
Stanénmg yV J

V. Standing | it sut
, Person supplying Attorney General with specif-
LcinPrgtalrﬁ?)af_gsuspectedycrimin,al condugt b‘é
| &,e era ,Offlila| covered by this, chapter ha
standing lo invoke procedures’ mandated h)( this
c_hafter upon Attorney General’s refusal Jo Inves-
t|Pae athan v, Attorney General of fniled
*States. 1) C 1) C 1981, 557 F.Snpp. 1186

2. Jurisdiction h ; -

District couyt has jurisdiction lo enforce proce-
qure* mm|dat{(§ Y {Hm chapter upon,AttoPney's
Gener?l's refusal 0 Investigate specific In(orma-
tion n1 suspected criminal conduct b¥ h,|%h ederal
official* covered by Ih] chapter, notwithstanding
provisions grecludmg Hudmal review once Attor-
ney General a %hes or appointment of special
pmy» ciltar. Nathan §. Attorney General of Unit-

ed Srites. DC DC. 1981, 537 FSupp 1186

3. Preliminary Investigation .

_ Plaintjff* furnished sufficient "specific Informa-
tion" within meaan of this chapter lo tng%er
Erehmmary [nvestigation Inin conduct nfan P r
on covered by this chapter named in Inforniation
submitted by plaintiffs relating to violations nf
section. 199 ef seq. of Title 42 anising out of
d|sruFt|on f parade, hut plaintif* were ‘nof enti-
tled o appointment of special prosecutor, ihseot
showing Thnl Attorney Oenrral acted In bad faith
when deciding not 1o make preliminary Invest|%a-
tion  Nathan v, Attorney General of'US.. D
DC.1981. 561 FSupp 815

( rOL Duties N (lie division Nfine rniirt
(n) Tlie division nf the court to wlilrli this chapter refers Is Ihe division csinhlished

under neclinn 49 nf this title.

(1) Upon receipt of an application under section fi92(c) nf this tille, the division nf

the court shnll app

oint nn npproprinle Independent counsel nnd shnll

define Ihnt

independent counsel's prosecutorial jurisdiction. A *Independent counsel's Identity
nnd proseculorinl Jurisdiction shnll he mnde pulilie upon request of the Attorney
(Senernl or upon n deterininnlinn of the division of the court llmt disclosure of Ihe

identity nnd proscculorinl Jurisdiction of biicli Independent counsel would

bn In Ihe

best interests ofjustice. In sng event the identity nnd proseeulorinl jurisdiction of

such prosecutor* shall be mn
criminal Informntion Is filed.

(c) Tlie division of the court, upon ret%

[ncorimmlod In nn npplirnlion under

e public wlicn Rny indictment in returned or nny

uest nf Ihe Attorney Gnnernl wliith mny be
is chapter, mny cxpnnd the prosecutonafl

Jurisdiction of nn existing Independent counsel, nnd such’expansion mny he in lieu o
the nppoinimeiit nf nil nddithmnl Independent counsel.

(d) The division of the court may not npla»inl nx n L independent romixrl nn

lates.

n

gerson wim holds or recently held any offire nf profit nr Irnsl under the Uniteg

, éel If a vncnney In office nrises hy reason of the resignation or death of n*
ependent rnnnsol, the division nf the rnnrl mnv appoint n'1Independent counsel to



[

complete llir work of [lir independent roonsol wlinse resignation nr dealli conned Ilir
varnnr\(. 1fn ynrnnr¥ in office nrisrs tiy mason of Ilir minovid of n+indrlirndrnl
nmnrrt, i division ntlir court mny nppelnlnn nclhig iiidrprinlriil rounsrl to scrvy
until nny judiritil review of sucli remnynl |s,c<J|o||Ln\ed. Upon Hie nnopletloo of sueli
jmlicinl review, (lie division of llic conrl slinll Irke npproprinte npllon,

(fI Upon a showing of good cause hy the Altornry (Jciicrnl, Ihe division of llic
court mny grant a single extension of the preliminary investigation' conducted
pursuant ‘to- section fi92(n) of this title for a period not tn exceed sixty days.

tk) Upon request b{ tlie sub{'ect of nn Investigation conducted hy nn Independent
counsel pursuant lo this chapter, the division 0f the court mny, in its discretion,
award reimbursement for nil or part nf the attorney'r fees Incurred hy Nticli subject

during surh investigation If— . ‘
[l no indictment is brought against such subject; and . .
2) the nlinrnry's fees would not have been Incurred hut for Hie requirements

of this chapter.

Added mh.!. Urs-r2l, Title VI 5 rni[R), Ocl, Zf'iMYH’ 02 Slat ISfio, and amended ['idil,

(07-100, « 3a)(T), i lan L KIRI, 00 Slat 2000, 211411
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B 591 Authority nnd dollcs of n Lindrppodcol rnunael

N No_twithstandin?1 nny other provision nf law, n Lindepenilenl cniinsel nppoiiileil
under (his chnjdcr shall "hnve, with respect lo nil matters Il such independent
counsel's prosecutorial jurisdiction established under Ibis chapter, full power anil
independent authority to exorcise all investigative nml prnspculorial functions and
powers of the Department of Justice, lhe Attorney Sqlcncrnl, nnd nny nllier officer or
employee of Hie Department of Justice, except that the Attornéy (Icncrnl shall
exercise direction or control ns In lltnse limiters that specmcallg require the
Attorney General's personal action under soclion 2fil(i of title |H. Such Inveslignlive
nnd pmseeulorial funrlions nnd powers shall include— o o
(L) comlocliog proceedings before grand juries nml oilier investigations;
(2) partici_pa,ting incourt proceedings nnd engaging in nny litigation, including
civil nnd criminnl mnltcrs, (hat such Independent counsel deems necessary;
LU anvealmg any decision of a court in any case or proceeding in which such
independent counsel participates in nn official enparity;
(41 reviewing nil documentary evidence available from nny source;

(5) determining whether lo central (lie assertion nf nny lestinmninl privilege;

(fi) receiving npproprinte nalionnl security clearances nnd, If necessary, eon
testing in rniirt (including, where npproprinte. partici atmug in in camera pro
readings) nny claim of privilege nr nltoinpt lo withhold evidence on grounds of
vatinnn! security; . .

(11 making ,apphcaupns to any Federal court for a grant of immunity In nny
witness, consistent with npplirahle statutory requirements, or for warrants
snlipen.v., or other rotirt orders, nod. for purposes nf sections (1001, 0004, nm]

0000 of title 18, exercising the authority vested in a United .States attorney or
the Attorney (ienernl;

(R) mspectm%, obtaining, or usmg{“the nrlgwnl or a copy nf nny lax return, in
nrcordnnce with the npplicnlile nintiiles and regulations, nml, for Furpmes of
section 0101 of the Internal Itevemie Unde of 1004, and the regulations issued
thereunder, exercising the powers vested in n United Slates attorney nr Hie
Attorney Genernl; nnd
_(9) initiating nnd romlucting prosecutions in nnY court nf competentéu,nsthc;
inn, framing " nml signing imlirments, f|l|ng informations, nnd hnndliog nil
nsprels of nny case In the nnine or the United Slates; and .

(10) consulting with the United Slates Attorney for Ihe district In which the
violation wns alleged lo hnve orrurred.

(It) A Lindependent counsel appointed under tliis chapter shall receive compensa-

tion nln |k diem rnlc equal to the nonual rale of Imsir pny for level IV of the
Executive Schedule under serlion fill5 of title fi.
(et For llio purposes of carrying out Ihe dulics of the office of independent

counsel, n+independent counsel shnll hnvc power to nppoint, fix the mmpcnsnlinu,
nnd assign the dulics, of such employees ns such independent counsel dccmR

nccesttary |’including inverlignlors, nltcripys. nml pnrltirme consultants), The posi-

tions of all such employers arc oxemFMI from the competitive service. No such
employee may he cnmgcnsnled nt a rate exceeding the maximum rale provided fm
(IS-18 of the General Schedule under seelion fill2 of title 5.

(d) Al indeBendent counsel may request nsristaoce from the Dei)”artment
Jiisiice, nml the Department of Justice shall provide that nssislnnrc, wliith may
include accesu lo nny records, file-:, or other materials rebvnnt lo mnltcrs within
such independent counsel™ proscrolorial jurisdiction, nnd Ihe use of the resources
nod personnel ncressnry to perform slid' Independent counsel's duties.

¢) A lindependent counsel may nsk the Attorney Genersl or the division of the

co(urjt to refer mnlters related In (lie independent counsel's prosecutorial jurisdiction,
A Lindependent counsel mny nreepl referral of a mutter hy the Attorney Genernl, if
Ihe mailer relates In a mailer within such Independent counsel's prosecutorial
jurisdiction as established hy the division of the court. If such nreferral Is nccepled,
Ihe independent counsel shall notify Ihe division of the court,

(f) A LlIndependent counsel shnll, exce%t where not possible, comply with the
written or other established poliries of (he Department nf Justice respecting enforce
mrent of Hie criminnl fnws.

The Independent rounsrl shnll hnvr full nutimrity to dismiss matters within his

(g) The | ent roun;
Frosecu,torlalJur|sd|ct|pn without conducting nn investigation nr nt nn,¥ subsequent
ime Frmr lo prosecution if In do so would lie consistent with the written or other
established policies nf the Depnrinienl of Justice with respect lo the enforcement of

criminnl Inws.
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BIS. Itrpntlliik nm! rofigresshiim | oversight

Ini A Lindependent eminscl aRpointed under litis ehnpler limy make pulilic from
me lo lime, nmlshall semi lo the Congress sinleinpnls or reports on the arlivilies
f such iiitlepomlenl ronnsel. These ilntemenls ami reports shall ronlnln surh

iformation as such iiulepriiilrnl ronnsel (IreniR npproprinte.

(hi (1) In mlilitiou to any reports matte miller suhsrclion (a) of lliis section, anil
efore (lie lerminnlinii of n”sindependent conoscl's office uiuler section rdifi(h] of this
tie. stlcli Indrpeinleiil eounsrl shall sulimil lo the division of Hip court n report

nder this subsection

(21 A report uoiler this subsection shall set forth folly noil ctuoplelely a doscrip-

on of the work of the independent counsel, inrtiuling the disposition of all enses
rou%hl, anil Ihe reasons for not prosecuting any mnller within the prosecutorial
irisilictioil of surh independent rouusrl which was nut prnsecliltnl.

(11 The division of the court may release to the Congress, the pulilic, or to nny
ppropriale person, such portions of a reFort ninde under this subsection as the
livision deems appropriate. The division of the court shall make such orders as are
ippropriate lo protect the rights of nny individual nnmeil In such report and to
iievent undue interference with Rny pending prosecution. The division nf Ihe court
nay make nny portion of a report under this section available In any individual
lamed in such report for the purposes of receiving williio a lime limit sot by.the
livision of the rourt any ramiiients or farlual information Hint such individual may
luhmit. Surh comments and factual information, in whole or in part, nmy in Hie
lisrretinu of such division he included as nil appendix In such repnil.

,Sp) A | independent counsel shnll advise the House nf Hepresenlalives of any
(tilislalilin] and credible information which such independent ronnsel receives Hist
nm)r_ponstltute grounds fur an impeachment. Nothing In this chapter or sretiou 49
of lliis title shall prevent the Congress or cither House thereof from oldaiiiiog

information in the course of an impeachment proceeding.

(d) The approgriate,epinmiltces of llic Congress shall hnvo oversight jurisdiction
with rrspert to the official conduct of any Independent counsel appointed under tills
chapter, and surh independent counsel Shr.'l have the duly lo cooperate with Ihe

exercise nf such nversighl jurisdiction.

(e) A majority of majority parly memhbers or a majority of all imumnjority parly
members of Hip Committee on Iliv Judiciary of either House of Hie Congress mny
reguest In writing that tlie Alt,nrneY Gfcnernl apply for tlie appointment of a'l
Independent counsel. Not Inter limn thirty days niter the receipt of surh a request,
nronot later thnn fifteen days after the completion of n preliminary Investigation of
the mailer with respect to which the request is made, whichever is Inter, (lie
Attorney General shall provide written notification of nny ndinii the Atlorney
General has taken in response to such request mid, if nn application has liern made
to Hip division of the rourt, why such application wan not made. .Such written
notification shall he provided to the committee on which the persons innking the
request serve, nnd shall not lie revealed In nny lilrd party, except that the
committee may, either on its own initiative or upon the request of the Atlorney
General, make pulilic such portion or portions of such notification ns will not in the

commitlce's judgment prejudice the rights of any individual

[Arfiled rub.l, nr 124, Till¥ VI 5 (Wits), (let. 21 1979, 2 KInl IH7l. nml n.m-i.drd Pnl. |,
ni-tnn, « 2(a)(1). iiM1. Jan. L mn:t, nnsial. 2019)
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Il fioli. ttemovnlorn Lindependent rounsrl: Irriiilnnilon of office

(n IJ, A* Independent counsel nppoinled under this chagter may he removed
from office, other than hy iiiipenchnietil mid rooviclinii, only hy Ihe personal action
of the Attorney Genernl and only for Pood cause, physical disability, menial
Incapauéy, or nnx ojlier condition thal snlisfmillnlly impnirs‘the performance nf aneli
independent counsel's duties.

(2)  Ifalindependent counsel is removed from office, the Attorney General shall
Promptly submit In the division nf tlie court and the Onnimillcps on the Judiciary of
he Senate and the House of Representatives a report specifying the facts found and
the ultimate grounds for such leninvnl. The ruimnillccs shall make available to the
public such report, except that cncli committee may, if necessary lo protect the
rights of nny individual named in Hie report nr to prevent undue Interference with
nny pendln% prosecution, delete or postpone publishing any nr nil of the report. The
division of the court mny release nny nr all of such report In the snme manner as a
report relensed under section r>Df>(I>J(H)of (his Illle nnd under the snme limilnlions no
apply to Ihe release of a report under that section.

Cl) A Lindependent counsel so removed may uhtniiijudicial review or llu* removni
na civil nclion commenced before Ihe division of the court and, if such icmoval wan
ased on error of law or fnct, may obtain reinstatement or other appropriate relief.
he division of Ihe court shnll rnuse surh an nclion to lie in every wny expedited.

(h)(L) Ailoffice of independent counsel shall terminate when (A) the mde,Pe,ndent
counsel'notifies the Attorney General Ihnl the mveananon nfnil umllers within the
proscculoilnljurisdiction .of such independent counsel nr nrccpted hy such indepen-
dent counsel under section r>94,(0‘ nf this title, and any resulting prosecutions, have
been completed or so substantially completed.Hm.t il"'would be npprqprmte_ for the
Department nf JusUcc to complete such Investigations nnd prosccutioilR ami (1) Hie
Independent counsel files nreport in full runiplinnce with section r9%i(li) nf this title,

(2)  The (livision or the court, either on its own motion or upon suggestion uf Hie
Attorney General may terminate an office of md,eﬁendent counsel nt nny time, nn

the ground Hint the Investigation of nil mailers within the prsecutorinl jurisdiction

of the Indeﬁendent counsel'nr ncreplrd liy such independent counsel under section
>94(0) of this title, nnd ,rlnY resulting prosecutions, have been completed or so
substantially completed Hint 11 would lie appropriate for the DepartmentofJustice lo
complete such Invesn%atmn,s nnd prosecutions, At the time of termination, the
Independent ronnsel shnll file the report required liy section BDfith) of this title.

A 5 A Q2 9 et
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Sup¥c. (a)1) bubl  97-409, 4 J(DMIA>, _ Swhtece (@)(2). (t). (i), (f). Pub(. 97-409.
tuluOfuIctI(*lyn(]q»t»;;cﬁ«l routiif** Put(‘up‘{«i;il §7(a’ﬁl)(/,\(i, (Mcllt}til(uﬂtf(")fm\f%rmleﬁl (cpuM'ft*'
prmreulttr". for"Nprcial prmrculw" wherever appearin®

Pub.. 97%40°, 4 Tin)(I)(1l), inbMIlytnl e I'ffryihr Dale. Srclitm rfTciiivr fk*l. 26. 197R.
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liltk biunl jjii <i<-InttiitMlioji* mrufe hy the Atim- 8,mpov fl'uhl, 95-331 «fe %97* |5 (]]
ury (Truer*! rr*p».*rl»u% surh infrimalimi, *cc sre-— C'nug. anil Ailm- New., p. 4216, Seg, *Fo. Tub .
lion MM of TubI.. 95-521. *cl oul +* + nole uinlr 92 din, 1982 U.S. Cwtc Cong ami A'bu New.,
srrlitMi 591 nf Hlu* Tillr p. 15)7

b 597. ltcinllonalilp will) Department of Justice

(n» Whenever a nmtter is in Ihe prosecutorial Jiirir.(Irlinu of n .independent
cuunsel or has hern nrreptoil by a Lin eFendent counsel under flection 594(ef0f this
title, the Department nf Juslire, the Attorney Genernl, and nil other officers and
employees of the Department nfJustice shall suspend all investigations and proceed-
mqs regarding surh matter, except lo tlie extent required liy sect|on,594(d§)0f this
title, and except insofar as such independent counsel agrees In writing that such
investigation or proceedings may he continued by the Department “of Justice.

(It) Nothing in this chapter shall prevent the Attorney General or the Solicitor
General from™ making a presentation as amicus curiae lo nny court ns to issues of
law raised hy nny case or proceedm% in which a Lindependent counsel participates in
nit official capacity or nny appeal of such a case or proceeding.

(Added I'lb.I. 05-521, Title VI, « 601(b). OcL 26, 197R. 02 Rial 1972, and nmemlrd TIIItt,
ni-mn, 4 2ta)(l)IA). Jan. .1 109.0. 06 Rial. 20.10)

I'So in original-  Probably should bf "An",
i ey General respecting such InformiMlon, see see*
AR T pul, 2408, %’0 P%FI) 95-%71.set0u|a«nnote under

5 1(n)(KA). subslilunl "imtrprinient cniiliul” ~ tion 604 of Pub I
fir Lsp))(ecial)provecutnr" WhETEvRl appearing et lon 50 o st o
. . l.e Iflat?e [IhInry, Tor le |slatdv h|s§0ryn |
il b Sl 28 gt b i e D
fi ilbon- receiv | New® p 42187 See. L
Atomey lien ) E?-agdganlgez'”&s Coad corig an Aom. Nei

Attorney (ienrri| Pur_suant [naction 591 of this
title limed'tm chictruination® made by (ie Attor-  p. 9537

fi R, Trritilititllitii of cffrel of rimpter

This cltapler shnll cense In have effect five ycais after the dale of the enactment
of Ihe Elliirs in Government Act Amendments of 1D82. excepl that this chapter shall
continue in effect with respect tn then pending matters before a 1 independent
counsel timl in tlie judgment of sltrli independent counsel require such coulinunlinn
until that independent ronnsel determines such limiters linvr been completed.

gAdded Tulit, 95-521, Tille VI. 4 601?), OcL 26. 1918, 92 Rial. IR7.1, and amended Tiib.l,
7409, 55 2(a)(1)(A), 7. Jan. 1, t99.1, 96 Slat  CI9, 2042)

'S0 In original

References In Text. The dale of enactment of  Pub L 97-409, 4 7 substituted reference to the
tlie ethic* in Government Act Amendments of  dale of enactment nf the Pthic* In Govelnment
1982, referred to in test, I* Ihe date of enactment ~ Act Amendment* of 1982 for reference lo the date
of Puhl 97 409, which was approved Jan, 1~ of enactment nfIhit chapter.

FffeclDe Date, Section effrclive Oct. 26, 1978,

Codification, The directory language of section ~ except for_ specific infarmallnn rcccived hy- the
70f Pub 1. 97-409 incorrectly quoted the word*  Attorney General pursuant lo section 59| of this

being_replaced by "alter the dale of enactment of  llle based on delernrinallon® made hmese%tggé:

the FISir* In Government Act Amendment* of Ny General respecting surh Informal
1982". “llowevrr the error I* of academic intergst ~ tion MM of Tub L. 85-521, set oul a* a nole trader

?nly slnrte) il app|ear*d|n dIhe quUtﬁ’]tiUn otf t]ire section 391 of this [llle.
anguage beng repiaced and not In the quotation legislative IhInry, Tor legidatlve history ant!
of the Surviving rzplacement Iangtl)Jage. Burp%se ngEUbLN' %5-5714'%56?* 978 IUSTyct?dle

1983 Amendment, Tub 1, 07-409, Long, and Adm News, D 470 oeg, aiso. 1ub I,
f 7(aHIXA), substituted 'independent counsel’ 97 -%9, 1982 US Cele Cong and Adm  New*,
for “speiial prosecutor" wherever appearing p 3537

PART III—COURT OFFICERS AND EMI’Id;VISES

Chapter Section
43, United Stales MngISITNECO wmmmmmmmmnmmmsss s $31
51, United Stales Claims C o U Mo comsmmssss———— 791
253. Repealed]

S, Courlof Mlornntlon Nl Trad e . 871

Amendment Effective April 1, (994

Pub.L SS-m, Tille II, .4m/b). Tille IV. «f07(b), Nov. 0, 1979. 9) Sint
07, 11092 provided Hint, effective Apr: /, 1991. Ihr analysis nfchapter*
comprising Tart HI is amended bp adding

"90. flnukruptcg COUIS.........cooe...... 771"

5 1994\1 AT)cmll%rﬁ %P?urb} égg‘i%%é RT'%llfr 33|. Eto "rctm;r*lCnhfaFl]%$rggtihoeg%lnTgrailc" fur "Cuvlitm*
o) 132, Apr. J, 1043 iah 33, Cou ing.

, fub=tliulol "Uniter) Stajr* 'Claim* Court” f .

"éunlfl n(ﬁCIam*" In Igem 31 andﬁvrnucv nut ||rru|5 1944 Amendment,  Pub.l. 90-374, Tille |,

53 "Court of Culom* and P«lenl Apprnl*". 4 UTJ(«). Oct, 17,196, 42 Sint ‘till, jutnlliuted

0
61? Amendment.  Tub L 94-417  Title V, "United Stale* MnglUralc* far "United Slate*

19 .
501(13). Oct 10.'19R0, 94'Slat 1742, *uh*tilut:  Commmlnuer*" n*tlie heading nf ebapler 4]

5

CIIAI'TEIt -lIl- ADMINISTRATIVE OFFICE OF UNITED
STATES COURTS

1611, Crentinllp Director nml Doptily Director

federal T*rarlte_r andTrnrfrdurtb —
S T
nminnl 2d°f SRI.

B 662, Employers

(n) The Director nhnll njijxiint nm! fix (lie compensation nf nerossar% emplogees nf

the Administrative Offire In accnnlatirc with tlio provisions nf chapter 51 nml

Egllrpn@gor [l nfeltapler 53 nflllle 5. relating tn classifirniinn nml Genernl Schedule
y rules.

(hi Notwithstanding any other law, the Director may appoint rcrlifinl interpreters
Inaccordance with section 6Q i(n)(15)(R) nf this title without regard lo Ihe provisions
of chapter 51 and suhclmPtcr [l nfchapter 53 of title 5, relating to classification nml
General Schedule pay ralcR, hut the compensation of nny person appointed under
title sultsrcHon shall not exceed the approgrpate equivalent’of the highest rale of guy
F,mn?le for the highest grade established in the Genernl Schedule, section 53.13 nf
ilfe 5,

(e)  The Director mny obtain prrsnnnl services ns authorized hy section 31011 nf
tille 5, at ralcR not lo exceed the appropriate equivalent of the highest rate offay
F,wentgle fnr the highest grade established In the Genernl Schedule, section 5332 of

itfe 5.

(d)  AllftincUnus of other officers and employees of Utc Administrative Office and
oil functions of organizational units of the AdinluislruUvo Office sre vested in Ihe
Direelnr. The Director mny delegate nny of Hie Director's funrllnns. powers, duties,
nod authority (except the ‘authority lo promulgate rules sad regulations) lo such
office,;! nnd employees of the judicial hrnrli of Government as the Director may
designate, nnd subject to such terms nnd conditions ns the Director may consider
appropriate; nml nmy authorize the successive rcdclc%ntlon of such functions,
powers, duties, nml authority ns the Director mny deem ilealrnhte. All official nils
Performed by such officers nod employees shall have the same forre nnd offer! ns
hough performed hy (lie Director in person.

(A* amended Oct, 29, ILI7R, Tab 1. 95 599. 4 5. 92 Slat 2014 |



(Alaska Jii. . “Mlejtslaiwre

House of Representatives

Poach V
. State Cf-pitol
0£Ed«J Buiiaen Juneau, Alaska 99811

2larch 6, 1985

Mr. Norman C. Gorsuch
Attorney General,
State of Alaska

Pouch K

Juneau, Alaska 99811

Dear Sir:

This letter constitutes a formal request that yai appoint either a
special prosecutor or an independent investigator to determine if there
have been violations of state law in connection with the activities in

the North Slope Borough.

The activities in question include the transactions described in the
Main Hurdman Compliance Report for the North Slope Borough Assembly,
dated December 4, 1984. They also include the extensive reports which
have emerged through the media, involving the same individuals who are
discussed in the audit.

In Representative Fritz Pettyjohn"s letter to yen dated March 1, 1985,
he inquired as to your position with regard to conflict of interest.

Specifically, he asked about the conflict which can arise out of your
dual role as both the attorney for the governor, and as the chief
prosecuting officer for the state of Alaska.

Daniel Hickey"s letter of the same date and in response cn your behalf,
did not address these questions.

We feel the failure of your office to conduct an investigation before
this date may be related to the fact that your client, Governor
Sheffield, held a fundraiser in Seattle on May 16, 1984, at which the
individuals and corporations named in the Main Hurdman audit contributed
$52,000 to the Sheffield/McAlpine Carmittee, and that, two days later,
your client received a check for $70,000 from that committee. |lhe
$70,000 went directly into his personal funds in repayment of a personal
loan he had made tc his campaign.

To say that your client"s conduct was of questionable propriety is
perhaps too delicate. As his attorney, surely ycu have advised him of
the legality of his actions. As chief prosecutor for the state of
Alaska, you are in a scmewhat compromising position.
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A similar situation occurred in the winter and spring of 1983, when
questions arose about a fundraising trip yen and your client made. You
raised approximately $200,000 from oil companies and lobbyists, which
again went into your client"s personal funds in repayment of a campaign
loan.

In response to the criticism of this conduct, Governor Sheffield stated
that if an investigation into the fundraising trip was warranted, it
should be conducted by a special, prosecutor (Anchorage Daily News, March
5, 1983). Subsequently, an "independent investigator™ was appointed and
an investigation took place.

We suggest to you that the present circumstances are even more
compelling than those which led to the appointment of that "independent
investigator."” After all, the oil executives and the lobbyists who
contributed the $200,000 to your client were not engaged in the kind of
activities which took place in the North Slope Borough by the
contributors of May 16, 1984.

Although we have not contacted him, we would suggest retired Superior
Court Judge Ralph Moody would be an appropriate person to be named
either special prosecutor or "independent investigator."

Judge Moody"s 22 years an the Superior Court bench and his untarnished
reputation for integrity would make him a logical choice. He has served
as the Democratic Majority Leader of the Alaska State Senate, and as
Attorney General under former Governor Egan before his judicial
appointment.

In a speech to the Anchorage Chamber of Commerce February 28, 1983, you
stated that improvements were needed in the conflict of interest laws to
clarify what actions by public officials and state employees should be
prohibited. To that end, Senate Bill 501 was introduced at tlie
governor"s request on February 14, 1984. For same reason, no such bill
has been introduced this year. We would be interested in the current
position of the administration on this subject. In that connection, we
are preparing legislation which would parallel Chapter 39 of Title 28
of tlie United States Code, dealing with the appointment of independent
counsel to investigate alleged wrongdoing within the Executive.

We would appreciate any suggestions you might have in this regard.

In closing, we believe anything short of the appointment of someone of
the stature of Judge Moody as special prosecutor or investigator, would
not satisfy the public demand for a full and complete inquiry into the
finances of the previous North Slope Borough administration. We urge you
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to give this matter thorough consideration.

Cordially,

/<? [/ +}—

Rep. Robin Taylor /



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, State Capitol
Juneau, Alaska 99811

(907) 465-3991
January 28, 1982
MEMORANDUM
TO: Representative Barnes

FROM: Leslie Longenbaughw /
Research Staff

RE: Relationship of Elected andAppointedAttorneys
General 1in Other States toProsecuting Attorneys
Research Request Number 82-9

Bill Cook of your staff asked that we report on the relationship between
state attorneys general and state prosecuting attorneys. Specifically,
Mr. Cook asked that we survey other states iIn regard to their election
or appointment of attorneys general and prosecutors, and the degree to
which prosecutors are independent of the attorneys general.

In most states, both the attorney general and the prosecuting attorneys
are elected. Most attorneys general head their states®™ justice or law
departments but have few or no statutory responsibilities concerning
the prosecution of either criminal or civil cases. When they do have
prosecutorial responsibilities, attorneys general iIn most states prose—
cute only appealed criminal cases. The attorney general 1is charged by
statute (AS 44.23.020) with, among other duties, prosecuting violations
of State law. The attorney general appoints regional district attor—
neys to fulfill these prosecutorial duties, and he may remove these
appointees from office.
rS 1

Ruth Blau of the National Association of Attorneys Generall informed us
that most attorneys general are elected; Alaska is among the six states
that appoint, rather than elect, their attorneys general. In Maine,
the legislature appoints the attorney general; in New Hampshire, the
governor appoints with the aid of the Executive Council, made up of
county representatives who are not in the state legislature; 1iIn Ten—
nessee, the state Supreme Court makes the appointment; and in Wyoming
and New Jersey the governor appoints the attorney general.

ARuth Blau, Publications Director, National Association of Attorneys
General, Washington, D.C.; telephone: (202) 624-5454.
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We also spoke with Tom Hinton of the National District Attorneys® Associ—
ation3, who informed us that prosecuting attorneys in most states are
elected from within the county, election district, or other area they
serve. According to Mr. Hinton, only in Alaska, Connecticut, and New
Jersey are district attorneys appointed rather than elected.

Several states make a distinction in jurisdiction between criminal and
civil prosecutions. In Texas, for example, the elected "district at—
torneys™ prosecute only criminal cases, while the also elected 'county
attorneys” may handle both civil and criminal prosecutions.

Some of the minimum qualifications for elected prosecuting attorneys
vary widely from one state to the next, although almost all states
require that candidates be trained attorneys.

Mr. Hinton stated his belief that-a change to an elected attorney gener—
al could compromise the integrity of the district attorneys in Alaska,
iIf the attorney general remained charged with their appointment. An
example of such a conflict is the possibility that district attorneys®
prosecutions sometimes would become entangled with the attorney gener—
al *s desire to win reelection. He suggested the following methods of
selection, both of which he feels would maintain the prosecutors®™ in—
tegrity.

e gubernatorial appointment with approval by one or both houses of
the state legislature, a method which would maintain control of
prosecutors at the state level; and

e popular election within the regions they serve, a method which
mwould offer the local citizenry more direct control over its prose—
cuting attorneys.

Mr. Hinton stated his conviction that California has the "most effi—
cient” criminal justice system. The popularly-elected attorney general
heads the state department of justice, which performs criminal justice
planning and renders legal advice to state government agencies and of—
ficials. The attorney general usually has only incidental relations
with the locally-elected county district attorneys, who prosecute all
civil and criminal cases during their four-year terms of office. The
California attorney general and district attorneys may be impeached and
removed from office by the state legislature.

3Tom Hinton, National District Attorneys' Association, Virginia; tele -

phone: (703) 549-9222.
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, Slate Capitol
Juneau, Alaska 99811

(907) 465-3991
January 28, 1982
MEMORANDUM
TO: Representative Barnes

FROM: Leslie LongenbaughW
Research Staff

RE: Relationship of Elected andAppointedAttorneys
General in Other States toProsecuting Attorneys
Research Request Number 82-9

Bill Cook of your staff asked that we report on the relationship between
state attorneys general and state prosecuting attorneys. Specifically,
Mr. Cook asked that we survey other states in regard to their election
or appointment of attorneys general and prosecutors, and the degree to
which prosecutors are independent of the attorneys general.

In most states, both the attorney general and the prosecuting attorneys
are elected. Most attorneys general head their states" justice or law
departments but have few or no statutory responsibilities concerning
the prosecution of either criminal or civil cases. When they do have
prosecutorial responsibilities, attorneys general in most states prose—
cute only appealed criminal cases. The attorney general is charged by
statute (AS 44.23.020) with, among other duties, prosecuting violations
of State law. The attorney general appoints regional district attor—
neys to fulfill these prosecutorial duties, and he may remove these
appointees from office.

rh :
Ruth Blau of the National Association of Attorneys Generall informed us
that most attorneys general are elected; Alaska is among the six states
that appoint, rather than elect, their attorneys general. In Maine,
the legislature appoints the attorney general; in New Hampshire, the
governor appoints with the aid of the Executive Council, made up of
county representatives who are not 1in the state legislature; 1iIn Ten—
nessee, the state Supreme Court makes the appointment; and in Wyoming
and New Jersey the governor appoints the attorney general.

2Ruth Blau, Publications Director, National Association of Attorneys
General, Washington, D.C.; telephone: (202) 624-5454.
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According to Ms. Blau, states that elect their attorneys general usual—
ly require that the candidates be lawyers and United States citizens;

some require two to ten years®™ residency in their states, and some two-

thirds of all states require that attorneys general be of a minimum

age. In thirty-seven states, candidates for attorney general must

have passed the state bar examination.

The method used in New Jersey in selecting attorneys general and dis—
trict attorneys 1is closest to that used in Alaska. As iIn this state,
both attorneys general and district attorneys are appointed rather
than elected; the major difference in New Jersey is that the district
attorneys are appointed by the governor, rather than by the attorney
general, and are subject to approval by the state senate.

Voters iIn Pennsylvania recently amended their state constitution to
allow election, rather than appointment, of their attorneys general.
After the constitutional change, a committee of interested attorneys,
legislators and other citizens was appointed to decide how best to
make the change smoothly. The elected attorney general may serve two
consecutive terms of four years each; the election is held in the mid—
dle of the gubernatorial term.2 The constitutional change in Pennsyl—
vania broadened the attorney general®s prosecutorial powers. Also,
Ray Zimmerman, the state"s Tfirst elected attorney general, was a dis—
trict attorney before his election as attorney general. The new at—
torney general has made a commitment to cooperating with locally-
elected district attorneys 1in investigations and prosecutions. Like
his counterparts in several other states, Mr. Zimmerman has established
a special office that helps local prosecutors with their investigations.

In the eastern states of Delaware and Rhode Island, attorneys general
are solely responsible for prosecution of all criminal and civil cases,
just as is the Alaska attorney general. The National Association of
Attorneys General presumes that the two states do not have separate
local district attorneys because the states are so small.

The attorney general 1in Ohio has no prosecutorial duties at all, even
in instances of appealed criminal convictions. The attorney general
in Ohio thus has little contact with the district attorneys, who are
elected locally.

2Robert Gentzel, Assistant Press Secretary, Office of the Attorney
General, Harrisburg, Pennsylvania; telephone: (717) 787-3391.
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We also spoke with Tom Hinton of the National District Attorneys® Associ—
ation3, who informed us that prosecuting attorneys in most states are
elected from within the county, election district, or other area they
serve. According to Mr. Hinton, only in Alaska, Connecticut, and New
Jersey are district attorneys appointed rather than elected.

Several states make a distinction in jurisdiction between criminal and
civil prosecutions. In Texas, for example, the elected "district at—
torneys” prosecute only criminal cases, while the also elected "county
attorneys” may handle both civil and criminal prosecutions.

Some of the minimum qualifications for elected prosecuting attorneys
vary widely from one state to the next, although almost all states
require that candidates be trained attorneys.

Mr. Hinton stated his belief that-a change to an elected attorney gener—
al could compromise the integrity of the district attorneys in Alaska,
iIf the attorney general remained charged with their appointment. An
example of such a conflict is the possibility that district attorneys"
prosecutions sometimes would become entangled with the attorney gener—
al "s desire to win reelection. He suggested the following methods of
selection, both of which he feels would maintain the prosecutors® in—
tegrity.

e gubernatorial appointment with approval by one or both houses of
the state legislature, a method which would maintain control of
prosecutors at the state level; and

e popular election within the regions they serve, a method which
e would offer the local citizenry more direct control over its prose—
cuting attorneys.

Mr. Hinton stated his conviction that California has the "most effi -
cient” criminal justice system. The popularly-elected attorney general
heads the state department of justice, which performs criminal justice
planning and renders legal advice to state government agencies and of—
ficials. The attorney general usually has only incidental relations
with the locally-elected county district attorneys, who prosecute all
civil and criminal cases during their four-year terms of office. The
California attorney general and district attorneys may be impeached and
removed from office by the state legislature.

3Tom Hinton, National District Attorneys'’ Association, Virginia; tele -

phone: (703) 549-9222.
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Mr. Hinton has sent us a copy of his organization®s 1979 review of all
states”™ methods of selecting district attorneys. When these materials
arrive we will forward them to your office.

Please call on us if we can be of further assistance.

LL:dlp



MEMORANDUM

TO: Representative Rick”p~e”ing
FROM: Bill Lovell, Staff
DATE: May 27, 1983

RE: Attached letter

Your office received the attached
letter and revised fiscal note from
Senator Fischer®s staff this
afternoon.

We could request a new fiscal note
from some other source if you want.

/wtl



Non-salary costs include anticipated space rental of
6,000 sq. ft. for the_ additional staff of 34, at $2.00 per sq.
ft., per month, plus 2,000 sq. ft. each, for records management
and duplication services. Also costed in is $200 per month per
employee for contractual services to cover telephone, copying and
postage. Ongoing commodities are estimated at $150 per month,
per employee. New position costs include $1,500 per employee for
one-time commodities (furniture and equipment costing less than
$500 per item), and $ ,200 per employee for new position
equipment costing more than $500 per item. Special items include
$15,000 for employee recruitment advertising for non-attorney job
applicants, $5,00 for personnel system printing, and $20,00 for
a data processing program to maintain EEO statistics. Word
processors will cost $14,500 each for a total cost cf $48,000.
Records management equipment include storage devices and
microfilm/graphics equipment totalling $75,000. Duplication
equipment will cost approximately $150,000. DP terminals for
both the DP section anjd the timekeeping section will cost
$50,000. Data processing computer-time should be at $150,000 per
year and an additional $150,000 is included to maintain and
enhance the department®s work management, timekeeping, opinion
indexing, Westlaw and PROMIS systems.

The total additional cost of $2,412,921 1is an enormous
increase over the department®s current administrative overhead of
$449,800 projected for FY 84. It is, however, part of the price
that must be paid i1if the proposal to have an elected attorney
general 1is adopted by the electorate during the 1984 general ~

election.

Another major cost area that will eventually occur as a
result of changing from an appointed to an elected attorney
general, will be a proliferation of special counsel on the staff
of major departments. Historically, such counsel have been
employed by executive branch agencies to give department heads a
"second™ opinion in controversial matters 1in states having an
elected attorney general. Such counsel usually do not have the
authority to litigate, but they do provide legal advice to
department heads and submit amicus briefs in litigation affecting
their department®"s programs. It is not unusual in these states
to see four or five separate briefs filed in a single matter, 1in
addition to the attorney general®s brief, representing the
varying viewpoints of different agencies. Costs for just a
single special counsel, including secretarial assistance, total
about $150,000 per year 1in 1983 dollars. Although it is
impossible, at this time, to accurately say how extensive the
use of in-house counsel will be if there is an elected attorney
general, the additional cost for such counsel could easily exceed
$1.0 miltion annually, within just a few years.



STATE OF ALASKA
FISCAL NOTE Revision Date , 1983

. REQUEST Il FISCAL DETAIL
BiVi/Resolution No.: CSSSHIR No. 7(Judiciary) Agency Affected: Department of Law

<pnncnr. ,n,,ci TnHiri*rv <Orig.-Uehiine) bku, Program of subprogram”) Anectec
Reauestor: Senate State Affairs Legal Services, Administrative Services

EXPENDITURES/REVENUES:  (Thousands of Dollars)

FYy 83 | FY 84 | rY 8 I FY 8b 1 FY-87 1 FY 88
OPERATING

e

[ I - 1
100 PERSONAL SERVJCES 1 1 1 1 1
200 TRAVEL 1 1 1 1 1
300 CONTRACTUAL 1 1 1 1 1
400 COMMODITIES 1 [ I |
500 EQUIPMENT 1 1 1
500 LAND A STRUCTURES 1 1 1 1 1
700 GRANTS, CLAIMS, ETC 1 1 1 1 1
i | [ 1 1 1
TOTAL OPERATING [ 1 * 1 * 1 = | =
i CAPITAL [ | [ I I
REVENUE 1 1 1 1 1 1
FUNDING:  (Thousands of Dollars)
GENERAL FUND 1 1 > 1 * 1 * I =
FEDERAL FUNDS 1 [ [ 1 |
OTHER (Specify Source) 1 [ 1 1 1
1 i | 1 |
POSITIONS:
FULL-TIME 1 I = = | * i~
PART-TIME 1 1 1 I [
TEMPORARY | 1 [ | 1
1 1 I 1 [

I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

* Because expenditures would not begin until the latter part of FY 85, actual costs
cannot be determined at this time. Please see Analysis.

IV. ANALYSIS: Attach a separate pace for any Analysis

Brepared’ By: ZRif:hxarlolcl.t ‘Peeuesrt Director Phone: 465-3672
Division: Administrative SerWces Division Date: May 26, 1963*

Approved by Commissioners Woimin € GorsueW', Attérnéy General Date:  May 26, 1983
Department: Department of Law

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Codv to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor)




CSSSHJR No. 7 (Judiciary)
Analysis

This resolution provides for a ballot proposition that
would, 1if approved by the voters, amend the state"s constitution
by changing the position of attorney general from an appointed
office to an elected office. The proposed amendments would also
remove the governor®s organizational and supervisory controls
over any function or unit of government headed by the attorney

general.

These controls are normally maintained through
executive branch procedural requirements imposed on other
executive branch agencies by the Department of Administration and

the Office of Management and Budget. The controls are exercised
by requiring that other departments obtain OMB"s and
Administration®s approval for: purchasing, leasing and supply;

professional services contracting; duplicating services;

personnel administration and labor relations; equal employment
opportunity programs; data processing, information management and
telecommunications services; records management; preaudit
accounting services; and budget preparation and budget
management.

It will be very expensive for an elected attorney
general to provide all or most of these services 1in-house.
Although an attorney general may decide to use some of the
centrally provided services, key areas such as: personnel;
professional- services contracting; purchasing, supply and
leasing; data processing; and budget preparation and management,
would have to be provided in-house if the attorney general”s
functions are to be at least reasonably free of the governor®s
supervision. In addition, it is more than likely that attorney
timekeeping would be required throughout the Civil Division
because most client agencies would not share the same priorities
and program goals of an elected attorney general and they would
undoubtedly insist t-hat all interagency-funded legal services
provided on their behalf be accurately documented and fully
substantiated.

Additional costs, expressed in FY 83 dollars, that will
provide for complete independence from the organizational and
supervisory control of the governor are shown below. Even if the
attorney general were to foregg a part of this independence, the
savings would only amount to 0 or 30z of the total cost because
of the necessity to retain in-house control over the essential
suDport services that determine a department®"s freedom of action.



Function

Director"s Office

Personnel

Property/Supply

Finance/Accounting

~AAA

=
N

€))

~NAAA

—
o’ o/

T

Salary/

Positions Benefits

Budget Analyst R19
Admin. Officer R17
Clk. Typist RS

113,805

Personnel Mgr. R21
Personnel Analysts R16
Training Officer R18
Personnel Tech."s R12
Payroll Clerk RIO

Clk. Typist RS
255,307

Materials Mgr. R21
Purchasing Agent R18
Supply Officer R16
Clk. Typist RS

161,843

Finance Officer R21
Acct. Supervisor R16 .
Acct. Clerk RIO

r 2-074 27

Other Position

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Travel

Contractual

Commod.-ongoing

Commod.-one- Llime

Equip.-one-time
t

Travel
Contractual
Commod.-ongoing
Commod.-one-time
Equip.-one-time

Costs

2,500
24.100
5,400
4,500
18.100
54,600

2,500
54 ,200
14,400

12,000

24 ,100

107,200

2,500
19,600
7,200
6,000
19,300
54,600

2,500
19,900
5,400
4,500
3,600
--35,9°06

Total

168,405

““76775-07

2176744"3"

1567327



Attorney Timekeeping
(1)
3)

74)

Records Management
(&9
&Y
(&9
2)

T3T

Accountant R18
DP Clerks R11/R9

Records Analyst R18
Records Supervisor R15
Records Handler R12

111,023

Microfilm Operators R10/R14

Data Processing/Communications

€9)
€9)
€))

(3)

Duplication Svcs.
(&Y
(&Y
2)

v r

TOTAL

DP Mgr. R21
Programmer Analyst R18
DP/Comm. Sys. Supvr.

Duplication Mgr. R19
Printing Tech. R17
Machine Operators R12

im /w

R18

142,116”

163,768

1,248,721

Travel 1,800
Contractual 33.000
Commod.-ongoing 7,200
Commod.-one-time 6,000
Equip.-one-time 16.000
64,000
Travel 1,800
Contractual 81,200
Commod.-ongoing 9,000
Commod.-one-time 7,500
Equip.-one-time 81,000
IEO0/500"
Travel 2,500
Contractual 319.900
Commod.-ongoing 5,400
Commod.-one-time 4,500
Equip.-one-time 41,600
373.900
Travel 1,000
Contractual 74,500
Commod.-ongoing 57,200
Commod.-one-time 6,000
Equip.-one-time 154 ,800
TOTT3W
1,164,200

Trsrm

I'W Tm

TTF/O'16

T57/T6E

2,412,921



Honorable Vic Fischer May 26, 1983

Senator Page 3

The Attorney General 1is appointed by the Governor 1in six states,
three territories and the Commonwealth of Puerto Rico. In Maine,
the Attorney General is selected by the Legislature while Tennes—
see"s Attorney General 1is selected by the Supreme Court of that
state. Historically, the Attorney General has been an appoint—
ive, rather than elective, official. In England, he was appoint—
ed by the Crown and only incidentally acquired elective status
through a seat 1in Parliament. In Colonial America, Attorneys
General were wusually appointed by the Governor of the Colony.
The Attorney General of the United States still serves at the
pleasure of the President with the advice and consent of the

Senate.

In response to your question on wuse and cost of
additional counsel for the executive branch in states having

elected attorneys general, | am of the opinion that this use (and
cost) depends on the relationship between the Governor and the
elected Attorney General. In a situation where an elected At—

torney General and Governor are cooperative, cordial and share a
similar political philosophy, the need for additional <counsel

will be reduced. Regrettably, this 1is not always the situation.
A 1976 study by the National Governors®™ Conference explored the
role of Governors®™ legal advisors. The study, which was based

primarily on a questionnaire to these advisors, found problems 1in
this relationship:

In many States the relationship between the
Governor and the Attorney General 1is not a smooth

one. In addition to whatever political differ—
ences there may be between them, there are several
operational areas of potential <conflict. These

"include conflicts over the extent to which the
legal talent employed by state agencies should
report to the Attorney General or to the agencies;
concern that the Governor cannot easily deal with
the Attorney General because the Attorney General
normally provides "yes-no" answers rather than
discussions of the legal risk of various options;
and the possible frictions that may normally occur
in an attoraey-client situation. Nevertheless,
all but two of the legal advisors reported that
they seek informal opinions for the Governor from
the Attorney General. 2/

2/ N ational Governors' Conference, Center for Policy Research
and Analysis, LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 1976).
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While 1 cannot estimate the actual use and cost of ad-—
ditional counsel to oversee the elected Attorney General on be—
half of the Governor, | am convinced there will be some addition—

al use by the Governor®s office even 1in the best of times. [
sadly regret that the citizens of our state will be required to
pay for this additional layer of bureaucracy.

In addition, the heads of executive departments will
hire their own attorneys. Thus, there will be a proliferation of
special counsel on the staff of major departments. Historically,
such counsel have been employed by executive branch agencies to
give department heads a "second™ opinion in controversial matters
in states having an elected attorney general. Such counsel
usually do not have the authority to litigate, but they do pro—
vide legal advice to department heads and submit amicus briefs in
litigation affecting their department®s programs. It is not un-—
usual 1in these states to see four or five separate briefs filed
in a single matter, 1in addition to the attorney general®s brief,

representing the varying viewpoints of different agencies. Thus,
the courts and the public will be confused about state policy on
many 1SsSues. In addition, the cost for such counsel could easily

exceed $1.0 million annually, within just a few years.

As always, I would be delighted to answer any addition—
al questions you may have.

Attorney General

NCG:vrb

Attachment



(r\\ Bill Sheffield, Governor
O 1
DEPARTMEIVT OF LAW

POUCH K - STATE CAPITOL
JUNEAU, ALASKA 99811

OFFICE OF THEATTORNEY GENERAL PHONE: 19071465-3600
Hay 26, 1983

The Honorable Vic Fischer

Senator

Chairman, Senate State
Affairs Committee

Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: Elected AG

Dear Senator Fischer:

You have requested that the Department of Law respond
to several aspects of CSSSHJR 7 (Jud). In particular, you have
made inquiry regarding:

1. The fiscal 1impact CSSSHJR 7 (Jud) would have on
state government operations;

2. A statement of my position on the proposed legis—
lation;

3. Information on the pattern of elected attorneys

general compared to appointed attorneys general 1in the
United States;

- 4. Information on 1increased costs associated with
utilizing "in-house"™ counsel for the executive agencies in
addition to the elected attorney general.

Attached 1is a fiscal note and fiscal analysis prepared
by my office with respect to CSSSHJR 7 (Jud). As with all fiscal
notes, this represents a good faith estimate of the 1likely 1in-—
crease the proposed legislation would have on the operating bud-—

get. In preparing this fiscal note we used conservative esti—
mates of the probable costs an elected attorney general would
encompass. If anything, the costs may be higher.

I personally am opposed to CSSSHJR 7 (Jud). I have

lived and practiced law in our state for most of my adult life.
I am absolutely convinced that the needs of all Alaskans are best

served by having an appointed attorney general. Election of one
cabinet level official makes no more sense than a complete
election of all commissioners.
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Honorable Vic Fischer

Senator

The Governor, as the state ™ principal executive
officer, needs to have a responsive and reliable Department of
Law. I think good management requires an appointed attorney
general, but more importantly common sense suggests that the at—
torney general selection be made by appointment. In our vast
state, with disparate interests and citizens, the administration
of state government requires a strong governor. The last thing
our state needs is an elected attorney general who may have a
personal or political agenda which varies from the position of
the Governor. The friction between the two elected officials can
lead to a Uless responsive state bureaucracy with a diffuse
accountability to the electorate.

I could relate anecdotes which 1illustrate this from
other jurisdictions having elected attorneys general. Instead, |
would rather provide a quotation from the National Municipal
League:

AlIl authorities on executive organization agree
with the position embraced by the Model State Con-—
stitution for more than 40 years that administra—
tive power and responsibility should be concen—
trated in a single popularly elected chief exec—
utive. There 1s growing recognition that the
governor, as the representative of all the people,

should be equipped with the constitutional status

necessary to exercise constructive leadership as
the <chief Jlawmaker and political head of his

state. l/

Studies on administrative reorganization usually argue
that fragmentation leads to irresponsibility, but a single chief
executive can be held accountable through the electoral systenm
and, as a consequence, can make the administration more respon—

sive. In my opinion, the Governor of Alaska needs the flexibil—
ity and discretion that 1is 1implied 1in an appointed attorney
general. Anything less will inevitably drive a wedge.between the

Governor and the Department of Law to the detriment of the citi—
zens of our state.

You also requested comparative 1information on elected
versus appointed attorneys general. Our research indicates that
the Attorney General 1is popularly elected in forty-two states.

1/ National Municipal League, MODEL STATE CONSTITUTION (6th
ed.) 65-66 (1963).
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The Attorney General 1is appointed by the Governor 1in six states,

three territories and the Commonwealth of Puerto Rico. In Maine,

the Attorney General is selected by the Legislature while Tennes—
see"s Attorney General is selected by the Supreme Court of that
state. Historically, the Attorney General has been an appoint—
ive, rather than elective, official. In England, he was appoint—
ed by the Crown and only 1incidentally acquired elective status

through a seat 1in Parliament. In Colonial America, Attorneys

General were usually appointed by the Governor of the Colony.

The Attorney General of the United States still serves at the
pleasure of the President with the advice and consent of the
Senate.

In response to your question on use and cost of
additional <counsel for the executive branch in states having

elected attorneys general, 1 am of the opinion that this use (and
cost) depends on the relationship between the Governor and the
elected Attorney General. In a situation where an elected At—

torney General and Governor are cooperative, cordial and share a
similar political philosophy, the need for additional counsel

will be reduced. Regrettably, this is not always the situation.
A 1976 study by the National Governors®™ Conference explored the
role of Governors®™ legal advisors. The study, which was based

primarily on a questionnaire to these advisors, found problems 1in
this relationship:

In many States the relationship between the
Governor and the Attorney General 1is not a smooth

one. In addition to whatever political differ—
ences there may be between them, there are several
operational areas of potential conflict. These

"include conflicts over the extent to which the

legal talent employed by state agencies should
report to the Attorney General or to the agencies;
concern that the Governor cannot easily deal with
the Attorney General because the Attorney General
normally provides "yes-no" answers rather than
discussions of the legal risk of various options;
and the possible frictions that may normally occur
in an attomey-client situation. Nevertheless,
all but two of the legal advisors reported that
they seek informal opinions for the Governor from
the Attorney General. 2/

2/ N ational Governors' Conference, Center for Policy Research
and Analysis, LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 1976).
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While 1 cannot estimate the actual use and cost of ad-—
ditional counsel to oversee the elected Attorney General on be—
half of the Governor, 1 am convinced there will be some addition—

al use Dby the Governor®s office even 1in the best of times. [
sadly regret that the citizens of our state will be required to
pay for this additional layer of bureaucracy.

In addition, the heads of executive departments will
hire their own attorneys. Thus, there will be a proliferation of
special counsel on the staff of major departments. Historically,
such counsel have been employed by executive branch agencies to
give department heads a "second”™ opinion in controversial matters
in states having an elected attorney general. Such counsel
usually do not have the authority to litigate, but they do pro-—
vide legal advice to department heads and submit amicus briefs in
litigation affecting their department®s programs. It is not un—
usual 1n these states to see four or five separate briefs filed
in a single matter, 1in addition tc the attorney general®s brief,

representing the varying viewpoints of different agencies. Thus,
the courts and the public will be confused about state policy on
many 1ssues. In addition, the cost for such counsel could easily

exceed $1.0 million annually, within just a few years.

As always, I would be delighted to answer any addition—
al questions you may have.

Attorney General

NCGrvrb

Attachment
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on a matter that is far removed from Convention business.
PRESIDENT EGAN: Mrs. Hermann, if there 1is no objection.
(Mrs. Hermann spoke on a matter of privilege.)

PRESIDENT EGAN: Thank you, Mrs. Hermann. Did we have two re—
considerations of amendments that had been adopted, pending or
was there one? The Chair only brings it up at this time inas—
much as it might be best if we consider any reconsiderations on
this proposal as quickly as we can. That 1Is, it would be up to
the maker of the motion actually, but were there two reconsider

tions or one?

CHIEF CLERK: One, | think.

PRESIDENT EGAN: If the Chair remembers it, Mr. Kilcher I think
reconsidered on the last proposed amendment, but I had the feel—
ing there had been another notice given during the day. If not,
we will continue. Mr. Victor Rivers.

V. RIVERS: I have an amendment.

PRESIDENT EGAN: You have an amendment by the Committee?

V. RIVERS: By a minority group of the Committee, myself and
Mr. Harris.

PRESIDENT EGAN: Mr. Victor Rivers, you may present your proposed

amendment. The Chief Clerk may present the proposed amendment.
CHIEF CLERK: "After Section 14, page 7 of Committee Proposal
No. 10/a, 1insert a new section as Tfollows: Section 15.

The Attorney General jshall be appointed by the Governor
from two or more qualified persons nominated in the same manner
as judges by the judicial council. He shall have been admitted
to practice law in the State and shall have the other qualifica—
tions prescribed herein for heads of principal departments and
shall be subject to approval by the Legislature in a similar

manner.

The Attorney General may be removed by the Governor with
the consent and approval of both houses of the Legislature meet—
ing jointly.* Renumber successive sections to conform to the

above 1insertion."

V. RIVERS: I move the adoption of the amendment.

PRESIDENT EGAN: Mr. Victor Rivers moves the adoption of the
amendment. Are there copies available for the delegates? Is
there a second to Mr. Rivers®™ motion?
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HARRIS: I second the notion.

PRESIDENT EGAN: Mr. Harris seconds the motion. The matter 1is
open for discussion. Mr. Victor Rivers.

V. RIVERS: Mr. President, this matter of the office of attorney
general came up for a good deal of discussion in connection with
the strong executive and in connection with the matter of having
some screening for the man who would be the attorney general.
Some of the Committee felt that it would interfere with the
strength of the executive. Others of the Committee felt they
wanted to see the attorney general elective and not removable by
the governor. It seemed that the only thing that was of main
concern to a great many of us was that while we recognize the
value of the strong executive, we are not naive enough to think
that the governor who is elected will not have certain obliga—
tions, commitments, endorsements to meet when he goes into office.
We realize that on all the other department heads there may have
to be"on his part some compromise with his desires under this plan
as we have 1it. We did, however, want to try to eliminate any
matter of the return favors or endorsements or obligations to
the man who he appointed as attorney general. We are trying to
remove that particular office by a screening process we have set
up here, so the man who went 1in there, his appointment would be
based on merit and not on any other consideration. As you will
note, we have recommended that the attorney general be screened
by the Legislative Council in regard to his qualifications,

that two or more be screened In accordance with the requirements
to fill the job satisfactorily both on the basis of qualifications
and on the basis of the governor®s desires. The only intent 1in
this is that the attorney general shall be one who is appointed
not from the point of view of any obligations from the governor
to him, and also the other Intent 1is that the attorney general
cannot be removed by the governor without also the approval of
the legislature meeting jointly as they approved the appointment
of the attorney general at the time he was actually put into

office. He would be removed in the same manner, and by that
manner only. There has been a good deal said here about dilut—
ing the power of the strong executive. I am of the opinion that

perhaps a governor going into office where he had to make a large
number of appointments, where he had been supported In his
campaigns by many individuals who might be men of high degree

of competence or average competence, | would be of an opinion
that a governor 1in that position would probably welcome the
possibility of the chance of appointing one office in such a
manner that he v/ould not have to repay any obligations or indebt—
edness or favors in that particular appointment. I for one

feel the attorney general®s office should have removed-from it
the need for making any concession to competence or qualifica—
tions because of political support on the part of the applicant
to the governor in seeking election. That Is my opinion and 1
feel there is sound justification for that opinion. I realize
there are many divergent opinions here on that subject.
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PRESIDENT EGAN: ls there further discussion? Mr. Buckalew.

BUCKALEW: Mr. President, from the beginning | would like to
state that 1 don"t like this proposal. The first objection 1

see is that we are shoving off on the judicial council a func-—
tion that 1is not one of their duties. The judicial council

was created by Mr. McLaughlin®s department. He set up a judi—
ciary. Now vie are going to let Mr. McLaughlin®s department select
an attorney general. Not only does the attorney general have

to be approved by the judicial council, the attorney general

then has to be approved by the legislature. If the governor
wants to remove him he has to get the consent of the legislature.
Now, 1 don®"t think this matter would even have come up if we had
not discovered that the initiative and referendum article re—
ferred to the attorney general. The reason 1 bring that up 1is
that I think Mr. Sundborg had an excellent suggestion that we
just insert the words "secretary of state™. That 1is probably

one of his functions. That is the only reason 1 think this
business came up. We decided yesterday that vie were not going to
elect the attorney general. The argument put up by the Commit—
tee was they wanted to have a strong executive and today they are
going to water it down a little. I think we ought to be consis-—
tent and vote this amendment down.

V. RIVERS: I rise to a point of order. I stated this matter
had been discussed some time ago in Committee. It did not arise
yesterday. This amendment was prepared during the time of that
discussion. | also object to referring to any department of

this constitution as being the department of some one individual.

I don"t believe it is either Mr. McLaughlin®s or mine or any-—

body else®s; it is the constitution of all the people of Alaska.
t

PRESIDENT EGAN: Mr. Harris.

HARRIS: I was going to correct Mr. Buckalew, but since Mr.
Rivers has already done so, I will only state that 1 would favor
this amendment. We talked about this quite a bit in Committee,
and it is a check on the governor. It makes a bit of difference
when the attorney general®s word becomes law. It actually is
law, unless it is disputed in court and found to be not exactly
as it is supposed to be, then it is wused as law. Therefore, we
feel the attorney general should be a qualified man and in order
to insure that his qualifications are up to par we needed some
type of screening process. Novi, viedidnot screen the man be—
cause vie vianted to connect him with the judicial department as
Mr. Euckalew suggests. The only reason for using the judicial
council we feel is that the judicial council 1is qualified to
screen the attorney general. Therefore, that was the reason

for bringing up this amendment.

PRESIDENT EGAN: Mr. McLaughlin.

MCLAUGHLIN: I agree with Mr. Victor Rivers that the judicial



council 1is not the idea that it was limited to one person; it
was the product cf the Judiciary Committee™s combined thought.

I am personally opposed to such a method of selection. With—
in my knowledge there is only one equivalent method of selection
of the attorney general, and that 1is probably in New Hampshire
where the attorney general 1is selected by the Justices of the
supreme court. I believe that Mr. Buckalew is right in that he
says that the attorney general 1is not otherwise mentioned 1in
the constitution except in the initiative and referendum, and
if you can recall, the only reason he was mentioned in the
article on the initiative and referendum was originally they
had a propgsal as it came out of committee, my recollection is,
that the 10 qualified voters could submit a proposition to the
attorney general, and secure his opinion as to its legality.

That 1is why the attorney general was mentioned. We chopped the
portion requiring an opinion of legality from the attorney gen—
eral, we chopped the portion, if 1 recall, requiring review of

his opinion, and in substance what we did is we made it a func—
tion as it stands now, the true function of the secretary of
state. The attorney general 1is in there by happenstance and no
other reason. VYesterday we determined that the attorney general
should not be elected and implicitly what we determined was it
should be within the discretion of the governor subject possibly
to confirmation that the governor alone in his discretion would
select the attorney general and would be responsible for him.
The attorney general, apparently, under the concept that we

have implicitly accepted, 1is an attorney largely for the execu—
tive department. In any event, he 1is a political appointee, he
is an executive appointee. I don*t believe that we should be
putting him through a means test and running him in substance
through the judicial council. Under such circumstances, the
governor may well say when the attorney general proves unsatis—
factory to the electorate at large, the governor should have

the direct responsibilit&: he should not be able to evade it by

saying, "It was not my selection.” I am opposed to it. The
judicial council was designed in the constitution deliberately
for one reason. That was for the selection of the justices of

the superior and supreme courts, when in substance we are now
utilizing them to provide a rather cathartic attorney general.

I think that this is a mere compromise, it is not a majority
opinion of the Committee on the executive and certainly it has
not been considered by the Judiciary Committee. I cannot speak
for them, but 1 feel sure that the majority would feel the same
way. Our choice 1s not a compromise. He Is either elected or
he 1Is appointed. IT he is appointive and if he is going to be
one of the consorts of the governor and one of his confidants, he
should be selected directly by the governor and the governor
should be responsible. IT we accept this, then 1in premise we
should accept a screening of every other public official ap—
pointed by the governor 1in his cabinet. I believe the attorney
general, 1if he has to be mentioned, and 1 don"t think it neces—
sary, |1 don"t think he should be embodied in the constitution.
The attorney general should be like the attorney general of the
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United States, appointed by the executive and the executive 1is
responsible for him. This is, frankly, 1 think on its face,

a compromise measure and I believe the attorney general 1is with—
out our sphere, and in substance should not even be mentioned 1in
the constitution, let alone nominated by the judicial council.

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: May I ask a question of Mr. McLaughlin? Would we
gather from your statements that the judicial council 1is

limited only in its purpose to the selection or the recommenda—
tion of judges?

MCLAUGHLIN: That 1is not so, Mr. Rivers, because we have a
specific provision in there saying that they shall perform such
other duties as are provided by law. I am sure it was the
intent of the Convention that their functions would be limited
to the judicial. In fact, | think by error you did remark that
the attorney general v/as selected by the Legislative Council
when you supported this matter, but 1 would oppose it just as

I would oppose the judicial council selecting the sites of the
court houses. I think they are participating now in the execu-—
tive functions of government and | believe the judicial council
should be limited as it has been historically to judicial
affairs and not to executive affairs.

V. RIVERS: Do you agree with the judicial council in the matter
of screening this man as to qualifications, would be doing the

same thing as if he were screening a judge? Isn"t it for quali—
fications- and to remove the judge from direct political election
or appointment that we put up the judicial council? Isn"t the

process of screening identical in the two cases?

MCLAUGHLIN: Yes, the process of screening is identical except
for this one thing. A judge 1is supposed to be dispassionate.

He 1s not supposed to be acceptable to the people who appear
before him. In the case of the attorney general the attorney
general will have a client-attorney relationship to the governor
and frankly 1 believe the governor should have wider choice and
discretion. It is like selecting the presidential physician

by vote of a selection board. The relationship is something
that is Intimate, and there 1is an Intimacy of relationship that
does not exist between the judiciary and the general puDlic.

We are selecting an attorney for the governor and saying, that"s
it, without regard to personality or anything of the sort.

V. RIVERS: I would like to ask another question, and that 1is,
do you think the attorney general should also be removable at
will by the governor at any time after he has been appointed and
confirmed?

MCLAUGHLIN: I think that 1is so, yes.
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V. RIVERS: Do you thinic the attorney general represents the
people of the Territory in the matter of his interpretations
of law, or does he represent the administration? I realize
the interests at most times are coincidental and the same, but
at tines when there 1is any divergence would you also say he
represents the people?

MCLAUGHLIN: Frankly, 1 think the attorney general represents the
executive department of the government.

PRESIDENT EGAN: Mr. Taylor.

TAYLOR: Mr. President, 1 cannot follow the reasoning either of
Mr. McLaughlin or Mr. Buckalew. I think the screening set up in
this proposed amendment to Article 10/a is | think a happy
choice. It may be a compromise, but 1 think it is a very fine
compromise, 1in between the two propositions that have been ad-—
vanced in choosing the attorney general. I believe the judicial
council 1is the proper body to, what you call, screen the attorney
general. The duties if given to the judicial council will be the
same as they are in regard to the justices of the supreme court
and the judges of the superior court. It is to select a competent
lawyer to fill the office of attorney general just as they are
duty bound to select the best men they can for judicial office.
The office of attorney general 1is a very important office.

There has been numerous times in the history of the Territory

of Alaska when we have had an extremely weak attorney general

and the Territory has suffered by It. ITf we have a capable
attorney general I think we will be a great deal better off if
the attorney general is vigorous and follows out the instructions
of the governor in fulfilling his office. I feel the attorney
general 1is only, his duties should primarily be the attorney for
the executive branch of the state government. In the past there
has been times that the attorney general has had to be the legal
officer for the executive, Legislative Council?and the counsel
for all departments of the Territory. That was extremely a diffi—
cult position. I know Mr. Rivers had it for a number of years
and he can explain, perhaps better than 1 can, the difficulties
of filling of positions such as that, but 1 believe primarily

the attorney general 1is the attorney for the governor and the
department heads, the departments established by this constitu—
tion and who would be under the direct supervision of the govern—
or. I feel that some provision maybe should be made here or

the legislature should make one for the employment of a legisla—
tive counsel during the sessions cf the legislature, and so the
attorney general wouic not nave tc take a part in that particular
matter. I feel that the adoption of this amendment with the
governor being given the right to remove the attorney general
without the consent of the legislature would be a happy choice.

PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, it seems to me from the arguments
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we have heard that probably we are going at this backwards.

The arguments have been as to how we should select an attorney
general. Nov; it is my thought on the basis of the bill that

we have here that probably what we want to decide 1is whether we
want a constitutional attorney general or not. It seems to

me on the executive department, as we have outlined it here so
far, that we probably don"t want a constitutional attorney
general at all; that that matter should be left to the legisla—
ture as to whether we do or don"t and to what his powers are
when the legislature decides to set up an attorney general,

and accordingly it seems to me pointless to discuss as to how
the attorney general Is to be selected. IT it is wise 1in the
view of the legislature when they set up an attorney general
that he should be screened by the judicial council, these argu-—
ments could be made at that time, but at the minute we have not
mentioned an attorney general, and it seems to me that the execu—
tive department is going to be a whole lot more what the Com-—
mittee had in mind if we don"t set up an attorney general as such
in this article. Now I realize that if we don"t set up an
attorney general we are going to have to do something to the
Initiative, but that is a different problem and no problem from

my standpoint.
PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: It has been said that perhaps we could omit mention—
ing an attorney general in this article and that the secretary

of state could take over the function of the attorney general
with regard to the initiative and referendum. In the initiative
and referendum article v/e said that the initiative should consist
of a petition with a proposed bill that the sponsors wished to
have made into lav; and that the attorney general would scrutinize
it as to sufficiency for form and the attorney general would
condense the matter for appropriate petition heading so that the
people that sign it would have an adequate draft as to what they
are signing. Afterwards the attorney general shall prepare the
ballot title, assuming that enough signatures were obtained and
that this bill were to go before the voters. It is a little
difficult | think for the secretary of state to engage 1in all of
those legalities, and | think as far as the initiative and refer—
endum 1s concerned, we ought to have that in the hands of the
attorney general just as the initiative and referendum article
suggests. However, | see difficulties with this proposed amend—
ment. The judges are banned from politics. They are picked on

an absolutely nonpartisan basis. The attorney general presumably
should be a member of the same party as the governor. The
attorney general, if he Is a member of the same party, as at-—
torney general, would take the normal part in politics, but if

he is picked on a nonpartisan basis as the Judges are, then we
have to ban him from engaging in politics and he also could turn
out to be somebody of the opposite party. So | believe we are
getting crossed up if we try to put the attorney general through
legislative council. I think v;e are getting -- the Judicial
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into some little difficulties, etc., and from the political
standpoint we v:ant to keep them out of it. They can"t hold any
position or be active on the political scene. 30 if this
particular amendment does not pan out, | am going to propose

one as follows: The department heads appointed by the governor
shall include an attorney general. Then we can leave the initi—
ative and referendum functions right where they are.

PRESIDENT EGAN: Mr. Londborg.

LONDBORG: Mr. President, as it has been mentioned, this is a
minority report from the Committee, and 1 think it is only right
you hear from some of the rest of the Committee regarding this.
Vie in our Committee felt that it would be the wishes of the
majority of the Convention to have a strong executive. By that
v/e did not mean a dictator, one who would get into power and

be the absolute power in the state, but o”e who through appointive
powers would be able to select his co-worwers down through the
various offices so that when the state®s functions would be
successful v/e could say that v/e had a good governor, and when
they would r.ct be successful v/e would know v/ho to blame and

could vote accordingly at the next election. Mention has been
made not only here on the floor but also the same argument in

the Committee that the governor would have certain obligations
and would be expected to lean toward that obligation In the ap—
pointing of an attorney general, but I can"t help but feel that
that same trend of thought would run right down through the other
departments, and 1 believe that there are other departments under
the governor that are of equal 1importance and if the governor |Is
going to bow to party obligations or other obligations 1in select—
ing of the attorney general, he will do the same thing all the
way through his other department heads, and we won"t have a man
in there that we can be fully proud of, and I think we are going
to want to elect a governor v/ho will be able to stand on his

own two feet and appoint the men that he feels should be in the
office. I think if he 1is that type of man he will not only be
respected by one party but by all of the people of the state.

As far as the removal 1is concerned, if v;e worry that the governor
may remove the man at will, 1if that 1is not best, we can always
insert that he be removed with the consent of the legislature,
that 1is another matter, but as far as the appointing is con—
cerned, | think that 1is vital right now. As far as screening

Is concerned, x can see that it might have been good in the past
to have the nominations for attorney general screened some way

before they even face election by the people. Be that as it
may, 1 think if v/e elect a governor it is his duty to screen and
select a good attorney general. That 1is part of his job. Ve

are electing him to do that very thing, and if he fails to select
a good attorney general then he is that much more a failure as

a governor, and he will stand that test in the coming election.
IT we feel that the attorney general must be screened so that

v/e have the best possible attorney general, 1 think it is also
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necessary that the head of the department of education, head of
the department of welfare, health and labor, and all the other
department heads be screened by somebody so that this governor
gets the right men in his cabinet, so to speak. I certainly
feel that he should be able to screen and select a good attorney
general as well as select the other department heads. But |
think there 1is one thing that 1is even more important and we
discussed that in the Committee, and that is the matter of
compatibility. V/e have felt in the past that we have not had
attorney generals v/ho have been entirely in sympathy with

the governor and it has been due to the way the two have gotten

to their office. We elect the one and the other 1is appointed out
of Washington, and we have seen certain cases where they have
not worked out in harmony. Now, 1if the attorney general 1is to

represent the people alone, then of course he should be elected,
but as he is to work under the executive department we want a
man who is compatible with the governor and with his type of
program that he wants to put over in the state, one that under —
stands the governor, one that will work with the governor and
ask the judicial council as set up, not to honor party politics

but to work in a nonpartisan capacity. Yet | feel they will not
be able to do that as far as the attorney general is concerned,
and | don"t believe there is any more reason to feel that a

Judicial council nominee would be any more compatible than one
elected by the people of the state; if they are going to ask

the governor, "Will this man work with you or will that man work
with you, do you want this one or that one?" You might as well
say, Let the governor pick the man in the first place.” It

they are going to have the liberty to put up a man that will not
work with a governor, then we spoil our whole plan for an effec—
tive administration. I believe, as Mr. Ralph Rivers mentioned,

if we want the attorney general®s office mentioned at all in the
constitution, it would be very simple on Section 16, line 14,
after "departmentﬂ.to insert the words "Including the attorney
general"s office.”™ That would make it very clear that the governor
would have the appointive powers and that the attorney general”®s
office would be one that he would have direct control over.

That gives you, 1| believe, some of the Committee thinking regard—
ing the attorney general being appointed by the governor.

PRESIDENT EGAN: Mrs. Nordale.
NORDALE: I would like to ask Mr. Rivers a question, if 1 may.

Mr. Ralph Rivers, are the services of the attorney general
available to the secretary of state in case he needs them?

R. RIVERS: Yes.
PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW: Mr. President, 1 would like to ask Delegate Rivers a
guestion through the Chair, if | may.
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PRESIDENT EGAN: You may ask your question, Mr. Buckalew, if
there 1s no objection.

BUCKALEW: Mr. Rivers, I notice that the proposal, that the
caption isby Delegate Rivers. My question was whether this was
a committee proposal or your separate individual proposal?

PRESIDENT EGAN: Mr. Rivers has already answered that question,

Mr. Buckalew. He said that it was actually a proposal of his
and of Mr. Harris. Mr. Victor Rivers.
V. RIVERS: Inclosing this discussion, | will make it brief.

I just want to say, inmy opinion it is no compromise opinion.
If it had been a compromise we would not have this discussion

on the floor. It has been pointed to as a compromise. Those
of us who submitted this proposal honestly and actually think
the attorney general should be screened. Now 1 wanted to clear

up a point that Mr. McLaughlin made. Hepointed out that certain
appointive methods were used in the State of New Hampshire.

They are. The attorney general 1is appointed by the governor and
a council of five. In the State of Tennessee the attorney gen—
eral 1is appointed for a period of eight years by the Justices of
the supreme court. In four states, as | am able to count, the
attorney general 1is appointed by the governor by and with the
consent of the legislature. 1In three states the attorney general
is appointed by the governor and in the balance he is elected

by the people. So if you add that up you will find about 33
states in which he is elected; in these two states | have men—
tioned, Tennessee and New Hampshire, he 1is appointed under a
similar plan, and in the balance of the states he 1is appointed

by the governor with or without the approval of the legislature,
as the case may be. It is my thought, and 1 have observed this
rather closely from some contact with the legislature, that

while the attorney general 1is In essence not a judge, he does
interpret the lav; which governs people until somebody challenges
his Interpretation, and then his decisions oftentimes and most

of the time do have the force of law until they are upset or
turned over or otherwise disturbed by having somebody appeal to
the courts. It does not seem to me to be a bit out of line that
the attorney general should be properly screened as to competence,
and in the selection of the attorney general the governor should
be relieved of the obligation to repay any favors or to make any
particular discrimination In favor of any individual. It has
been stated here that we tie the hands of the strong executi”
Read this amendment over again. It does not say who the governor
shall appoint. It says, "Two or more shall be screened by the
judicial council and submitted to the governor for his appoint—
ment." He 1is not limited to the one man or two men or three men.
ITf he can"t make his choice he might even have four men, but he
does have any obligation removed 1in making that appointment to
any individual. It would be entirely free of a political aspect
insofar as it affected the attorney general®s competence. There
is nothing in here that is counter to common practice, | refer
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to the State of New Hampshire, the State of Tennessee, and
others, but it costs you money If you go to court to upset an
attorney general or any other similar official®s opinion. That
opinion as | have seen it many times, that opinion has the force
of law and interpretation of any laws the legislature may have
passed. While you might not view him as a judge, 1in essence he
is a judge of what that lav; says until it"s determined otherwise
by the courts. In essence he Is a judge of what certain things
do that apply to the people. For that reason 1 think that he
should be screened as to competence. I see nothing in that

which weakens the strong executive. (§ The governor might say

of the first two appointees named, "I am unable to make a choice;
submit me another name."™ There 1is nothing that stops him from
doing that in the proceedings of the council. It seems to me
that some determination which would relieve this office of having
to be filled by any repayment of political favor or obligation
should be set up, and that 1is why we have introduced this amend—

ment. It is no compromise.

PRESIDENT EGAN: Mr. Victor Rivers had stated he was closing.
No one objected. Unless there Is someone who has not spoken -
Mr. McLaughlin.

MCLAUGHLIN: I wanted to ask Mr. Rivers a question. Mr. Rivers,
when you say the council in New Hampshire, you mean that five
elected executive council who are elected by the people together

with the governor?

V. RIVERS: I stated the council of five. The council of five
is elected for two-year terms along with the governor and they
determine with the governor the appointment of the attorney

general.

MCLAUGHLIN: But that 1i1s not a Judicial council at all, Is it?

V. RIVERS: I don"t know what their duties are. They are a
council of five, but whether they are constituted as ours is,

I do not know.

PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Victor Rivers and Mr. Harris be adopted by

the Convention?"
HARRIS: I request a roll call.

PRESIDENT EGAN: Mr. Harris asks that we have a roll call. The
Chief Clerk will call the roll on the question.

(The Chief Clerk called the roll with the following result:
.Yeas: 18 - Earr, Collins, Cross, H. Fischer, Harris,

Hinckel, Kilcher, Metcalf, Nerland, Nolan,
Peratrovlch, Reader, V. Rivers, Robertson,
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Nays: 36 -
Absent: 1 -
CHIEF CLERK: 18

PRESIDENT EGAN:

has failed of ad
14? Mr. Ralph R
R. RIVERS: [

PRESIDENT EGAN:
The Chief Clerk

R. RIVERS: May
to consult with

PRESIDENT EGAN:
stand at recess

PRESIDENT EGAN:

Clerk will pleas
Rivers.

R. RIVERS: It h
draw it.

PRESIDENT EGAN:

Rosswog, Smith, Taylor, VanderlLeest.
Armstrong, Awes, Boswell, Buckalew, Coghill,
Cooper, Davis, Doogan, Emberg, V. Fischer,
Gray, Hel-enthal, Hermann, Hilscher, Hurley,
Johnson, King, Knight, Laws, Lee, Londborg,
McCutcheon, McLaughlin, McNees, Marston,
Nordale, Poulsen, Riley, R. Rivers, Stewart,
Sundborg, Sweeney, Walsh, White, Wien, Mr.

President.
McNealy.)
yeas, 36 nays,and 1 absent.

"nays" have it and the proposed amendment
Are there other amendments to Section

So the
option.
ivers.

have an amendment.

Mr. Ralph Rivers, you may offer your amendment.
may read the proposed amendment.

we have about a two-minute recess? | would like
Mr. Londborg.
IT there is no objection the Convention will

for two minutes.
RECESS

The Chief
Ralph

The Convention will come to order.
e read the amendment as proposed by Mr.

asn"t been introduced yet, I was going to with—

No, It has not been Introduced.

R. RIVERS: I won"t even do that.

PRESIDENT EGAN: Are there amendments to Section 13 or 14 or 157
Mr. Sundborg.

SUNDBORG: Mr. President, 1| have a question about Section 14.
May 1 be permitted to address it to Mr. Rivers?

PRESIDENT EGAN: You may, Mr. Sundborg, 1if there is no objec—

tion..

SUNDBORG: Mr.

River3, I am a little bit bothered about these
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signify by saying 3aye"™, all opposed by saying "no". The ™"ayes"”
have it and the proposed amendment is ordered adopted. Are
there amendments to Section 14? Mr. Barr.

BARR: Mr. President, 1 have an amendment to insert after Sec—
tion 13. It is on the Secretary"s desk.

PRESIDENT EGAN: Between Section 13 and Section 14?
BARR: Yes, 1t will be a new Section 14.
PRESIDENT EGAN: The Chief Clerk may read she proposed amendment.

CHIEF CLERK: "Page 6, line 16, after Section 13, insert a new
Section 14, and renumber the following sections accordingly: "An
Attorney General shall be elected at the same time and in the
same manner as the Governor, and his term of office shall be

four years. He shall be the chief law officer of the State,

shall represent the State in all courts of law, and shall see
that all laws are uniformly and adequately enforced throughout
the State. He shall be legal advisor to the Legislature and all
State officers, and shall perform such other duties as may be
eprescribed by law. He shall be responsible to the Governor and
the Legislature for the faithful performance of his duties. The
Attorney General shall receive for his services a compensation
fixed by the Legislature which shall not be Increased or diminish—

ed during his term of office. He shall devote his full time to
his office and shall not receive any salary, fees or other com-—
pensation from any other source. In case of vacancy in the office

of Attorney General for any cause, the Governor shall appoint his
successor to complete the term of office with the consent of a
majority of both Houses of the Legislature in joint session
assembled, or, when not in session, a poll of the members may be
taken by mail by the President of the Senate and Speaker of the
House."

PRESIDENT EGAN: What 1is your pleasure, Mr. Barr?
BARR: I move the adoption of this amendment.

PRESIDENT EGAN: Mr. Barr moves the adoption of the amendment.
Is there a second to the motion?

KNIGHT: I"1Il1 second the motion.

PRESIDENT EGAN: Mr. Knight seconds the motion. The amendment
is open for discussion. Mr. Barr.

BARR: Mr. President, as this is rather a long amendment -
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PRESIDENT FGAN: The Chair would like to make an announcement at
this time, before you proceed, Mr. Barr. The News Miner just
called and Guy Rivers, brother of Vic and Ralph, was found alive
and safe about 30 minutes ago. (Applause) He has been picked
up and Is nov; on his way back to Fairbanks. Mr. Barr.

BARR: I have had placed on all the delegates®™ desks a mimeo—
graphed copy of the text of this amendment. It is not the com—
plete amendment showing the lines and paragraph, it Is merely
the text. It provides for the election of the attorney general,
that is the gist of it. He shall be elected at the same time
and manner as the governor. He shall be legal adviser to the
legislature and all state officers, and shall perform such other
duties as may be prescribed by law. It outlines his duties and
it provides for his replacement in case there IS a vacancy. Now,
in presenting this amendment, 1 do not go against the thought

of the Executive Committee In that we should have a strong exe—
cutive. Some people will think so. I went along with their
committee report and I still do not disagree with 1it; however,
the reason I*decided finally to put this amendment in was the
fact that 1 met Innumerable people, speaking to them privately,

.who thought that the attorney general should be elected. In
fact, they stated it in broader terms, they said they would like
to elect more officials than the state governor. None of them

stated that they wanted to elect as many as we have now, that
they wanted to reduce the governor®s power, but they thought
they should elect enough so that they felt they had a hand 1in
the government themselves. I felt that if another official
should be elected, it should be the attorney general. Why the
attorney general? Because all these other department heads are
there expressly to carry out the governor®s program and should
agree with him In every detail on his policy. That makes up a
good working team. The attorney general also 3hould work with
the governor, he is the governor®s legal counsel and the legis—
lature®s legal counsel and also counsel for all the department
heads, but he has one other duty that does not quite conform to
the usual 1idea of a department head®s duty under administration
and that is, he is called upon to interpret the law at times.
That is a semijudiciary function,l would call it, although 1it"s
not final. It is a temporary decision and may be taken into the
courts. In interpreting the law, he should be impartial. Many
times, of course, the governor might ask him to interpret the
law to be sure that he is on the right ground when he proposes
something. In case we had a governor who wanted to bulldoze
something through anyhow, if it were a little bit questionable,
the attorney general might feel that he was obligated to the
governor If he were aopointed and his opinion might be biased a
little bit. I wouldn®t say that he would flout the law, but he
could be biased a little bit to either one side or the other.
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And even if he were entirely honest and tried to render an im—
partial decision, 1"m afraid his conscience would hurt him a
little bit because he was obligated to the governor and went
against the governor®s wishes, so to remove him from that em—
barrassing position, 1 think that he should be elected. Now

I grant you in electing any man we cannot be sure that ve will
get a good man, and on the other hand, by appointment we cannot
insure that we v/ill get a good man, but | believe that if we
are going to elect another official because the people v/ant it,
then it should be the attorney general.

PRESIDENT EGAN: Any further discussion? Mr, Marston.

MARSTON: Mr. President, if my recollection is right, in the past
14 years that 1 have definite recollection of, there have been
only two attorney generals and the reason is that they just can"t
get attorneys to run for that job. 1"d want to know that there
are attorneys that will step up and lend themselves to be elect—
ed to that job before we pass on this. I have no argument v/ith
the mover of this amendment, Mr. Barr, except that is information
that 1 would like to have. Maybe we have some lawyers here that

could enlighten me on that.
PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: Mr. President, 1 think I could answer that. All the
lawyers that favor the amendment will probably stand up, and
those who don"t will sit down. (Laughter)

PRESIDENT EGAN: The Convention v/ill come to order. Is there
further discussion of the proposed amendment? Mr. Nolan.

NOLAN: Mr. President, at a meeting that 1 had, 1 think there
v/ere 12 people there on an hour and a half"s notice, that was
the one thing they were unanimous on. They wanted the attorney
general elected by the people. They seem to think it was the
one independent arm that they would have, and for that reason
they were unanimous that the attorney general should be elected,
and therefore 1 think I will support Mr. Barr®"s amendment.

PRESIDENT EGAN: Mr. McLaughlin.

McLAUGHLIN: Mr. President, | voted against the governor and
secretary of state as co-runners on the belief that v/e had

merely one elective office in the executive arm and that would
suffice, Dbecause my other voting had been predicated, and other
proposals had been predicated, on that belief we were going to
have a strong executive. This 1is merely the introduction to
other offices. I notice we have a Delegate Proposal No. 45 sub-—
mitted by Mr. Barr, and v/ have a Delegate Proposal No. 44 also,
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providing for the election of a commissioner of labor. If we
yield ground in one respect, v/ might as well elect our com-—
missioner of welfare, our commissioner of education, and having
provided those, 1 feel that we should go right down the list

and completely dissipate the theory upon which the voting has
taken place. It v/as with reluctance that 1 even voted In favor
of the secretary of state as a co-runner for the governor. [

am violently opposed to the election of the attorney general.

I don"t think the election of him accomplishes any purpose.

The blunt fact 1is thau there 1is a general misconception as to
the function of the attorney general. The attorney general 1is

a lawyer and his opinion is the equivalent of any other lawyer-®s.
It can be attacked. Any recommendation he makes, 1f acted upon,
can always be attacked in the courts by private citizens. His
opinion is worth the paper it is written upon. It"s Iimpressive
upon the state and the officials are bound by it until some

irate taxpayer attacks it and the actions taken under the
authority of it, and the courts can promptly overrule it. There
is a misconception about the function of the attorney general,
his functions are not quasi-judicial. He 1is another attorney
giving an opinion, and 1f you could assure yourselves that he
would have the wisdom of a deus, those lawyers don"t exist in
"Alaska as it has been evidenced by the variety of opinions ex—
pressed here before this body. I do oppose it, | think if we
are going to have an attorney general, the power should be vested
in the governor to appoint him, and that is without any screening
by any judicial council or anything of the sort. If you"re going
to elect him, elect him, but by and large if you"re creating a
strong executive, then give him the power to appoint his own
attorney general. The discrepancy has been pointed out in New
York under the series, Governors and Administration of New York,
which 1is put out under the American Commonwealth Series, it"s
pointed out that because of the fact that the attorney general

is an elective office under the constitution, that is, the
governor, 1in substance, has to rely on a legislative act passed
in 1900 authorizing him to have private counsel. You're putting
a diverse and possibly a discordant element into the executive
branch. It isn"t necessary. The courts can protect the govern-—
ment from the opinions of an attorney general appointed by the
governor, and that attorney general does, in a sense, bear the
same relationship to the governor as any attorney bears to his
private client. It is an attorney-client relationship and the
relationship has to be based on faith and personal selection.

I would strongly recommend that there be no other elective

offices iIn the state.

PRESIDENT EGAN: Hr. Barr.

BARR: Mr. President, may | be allowed to close?
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PRESIDENT EGAN: If there is no other person who wishes to be
heard. Mr. Stewart.

STEWART: Mr. President, may | ask Mr. McLaughlin a question?
PRESIDENT EGAN: You may, Mr. Stewart.

STEWART: Is it your idea that the attorney general, as such,
he is or should act as the counsel for the legislature, as well

as for the executive?

McLAUGHLIN: He should, 1in substance, act as counsel for the
legislature. In many respects, you also have the unusual cir—
cumstance where the attorney general is of oneparty and the
legislature is predominantly of another party.

STEV/ART: He may havesto give decisions 1in onecase that might
favor the executive and in another case might favorthe legis—

lature?
McLAUGHLIN: That"s right.

eSTEWART: I think that is an unwholesome situation, and should
be corrected by having the attorney general purely and simply
the adviser for the executive.

PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: Mr. President, this has developed to the point where
I want to say a few words. I wasn®"t going to, but when 1 was
attorney general, that office was legislative counsel for the
legislature, advised the members of the legislature, advised the
various administrative departments under the governor, and
advised the governor, and wrote legal opinions Interpreting the

law. Since that time the legislature has created a Legislative
Council, that Legislative Council has a political scientist in
charge, Jack Mee It could very well have a lawyer and is

authorized to engage any legal services that may be required.

The legislature has full power to hire all the legal assistance
it needs curing the sessions so that | believe that Mr. Stewart®s
thought 1is well taken, that the attorney general will Dbe the
attorney for the executive arm of the government and that if v/e
have the governor appoint an attorney general, he is not going

to be the adviser to thelegislature nor the drafter of legisla—
tive bills. Nov/, he may draft proposedlegislation for the
administrative departments. IT the department of health wants

a bill, the governor will tell the attorney general to get out

a good bill or the commissioner of health, or as thecase may be.
They"1l fall back on the attorney general for some bill drafting
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for the governmental departments, but the legislature from now
on and under this setup, is not going to have the attorney-
general doing its bill drafting. It"s going to have 1its own
legal counsel. The present Attorney General, because of the
press of business, gave up being legislative counsel for the
legislature three years ago and told them they were too busy

and were just looking after the executive department, and that
they were to figure out how to get their own bills drafted.

Tv/o years ago that situation got so acute that the Legislative
Council was created and it serves a very useful need, but I
think that Mr. McLaughlin actually emphasized the wrong answer
v/hen he said that the attorney general would be the counsel for
the legislature as well as for the executive arm, because under
the present development with Legislative Council, he will be

the attorney for the executive branch and the legislature can
take care of itself. I might also say that 1 wrestled v/ith this,
I started out advocating that the attorney general be elected,
but I wrestled with it, I told Mr. Barr that | felt the way he
did four or five days ago. Because of my doubts though, 1 have
talked to many people, they have said if you are going to let
the governor®s administration be held responsible for the conduct
.of that administration, you have got to at least give the
governor an attorney of his own choice. Under this setup he
might get an attorney of the opposite political faith. He might
get one of his own party who is either inadequate or who 1is
hostile to him, or who doesn"t see eye-to-eye with him. In
either case, the governor could say at the end of his term, if
things haven"t gone well, "V/e had a good program but that attor—
ney general you foisted upon me wrecked our program.”™ There
again, you have got passing the buck as to who was to blame
because things didn"t go wv/ell. Nov; then, if we want to be sure
that the strong executive v/ho is going to have the responsibility
of carrying out a successful administration 1is going to get the
blame if he doesn"t have a successful administration, let us

not give him any outs. Let"s not take him off the hook by giv—
ing him an attorney general that he can put the blame on.

PRESIDENT EGAN: Mr. Robertson.

ROBERTSON: Mr. President, | don"t intend being an applicant for
the position of attorney general either by appointment or elec—
tion, but 1 don"t quite see Delegate Harston"s point that there
are no attorneys in the Territory who are willing to run to be
elected attorney general. | can"t see how there would be any
attorneys who would be willing to accept the appointment. I
support Mr. Barr®s position in this matter. I, too, am in favor
of a strong executive, but 1 don"t think that the mere fact that
because under the appointive system of governorships that the
governor virtually has no pov/ers, that ve should let that carry
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us too far away. I think that it is a good thing for the people,
to have their own elected attorney general who can check the
legislation which the governor proposes to introduce and have
introduced, and for that reason 1 am going to vote for this
amendment.

BARR: Mr. President, may | close now?

PRESIDENT EGAN: You may, Mr. Barr.

BARR: I was also going to answer Colonel Marston much as Mr.
Robertson did. IT lawyers aren"t available, they aren®"t avail—
able period. Mr. Rivers was talking about an entirely different
thing. He mentioned our present Legislative Council. There 1is
not a lawyer in charge. They do draft bills for the legislature.
They have taken over a duty which the attorney general formerly
did, that i1s as it should be. There 1is a lot of detailed work

there, but 1t isn"t legal work. IT the legislature wants to ask
a legal opinion, they will not go to our political science ex—
perts, they will go to the attorney general. Now he also stated

that if an attorney general of the opposite political party

were elected, the governor could pass the buck and say, "Well,
eyou people see what you saddled me with here. I couldn™t do
anything. He wouldn™t Ilet me.”™ Well, If there was an attorney
general of the opposite political party there, he would make the
governor toe the line pretty well as far as the law was concern—

ed. All the governor could say to the people is, "You see that
attorney general, he made me conform with the law.”™ That"s all
this 1is designed to do. It isn"t supposed to restrict his

actions otherwise, just to conform with the law. Nov;, as Mr.
McLaughlin said, because he was the legal counsel for the
governor period, that this would not accomplish any particular
purpose. It will accomplish several purposes. It is up to you
people to decide how important they are. It might provide a
little brake on the governor if he wants to go too far. I he
warrs tc over-step the law just a little bit, but the principal
purpose ir r.as, the principal objective it will achieve 1is that
it will allow the people to have more hand in the government and

that is what v/e want.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: I request a roll call on this vote and will raise
my hand to Indicate that request. Under these rules, 10 people
have to -

PRESIDENT EGAN: No, that rule failed of passage.

HELLENTHAL: Oh, 1 see.
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PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Barr be adopted by the Convention?" The
Chief Cleric will call the roll.

(The Chief Clerk called the roll with the following result:

Yeas: 12 - Barr, Collins, H. Fischer, Laws, McNealy,
Metcalf, Nolan, Robertson, Smith, Sweeney,
Taylor, Walsh.

Nays: 40 - Armstrong, Awes, Boswell, Buckalew, Cooper,
Cross, Davis, Doogan, Emberg, V. Fischer, Gray,
Harris, Hellenthal, Hermann, Hilscher, Hinckel,
Hurley, Johnson, Kilcher, King, Knight, Lee,
Londborg, McCutcheon, McLaughlin, McNees,
Marston, Nerland, Nordale, Peratrovioh, Poulsen,
Reader, Riley, R. Rivers, V. Rivers, Rosswog,
Stewart, Sundborg, White, Mr. President.

Absent: 3 - Coghill, VanderLeest, Wien.)

CHIEF CLERK: 12 yeas, 40 nays, and 3 absent.

PRESIDENT EGAN: So the "nays"™ have it and the proposed amendment
has failed of adoption. Mr. Barr.

BARR: Mr. President, 1 had another amendment which lhad intend—
ed introducing providing for the election of a commissioner of
labor. I would just like to state that the reason for that was
that without destroying the powers of a strong executive, |1
thought the people would like to have a number of officials
elected someplace between the number of two and four, but | can
see that this body does not believe that that should be done.

McCUTCHEON: Point of order, Mr. President.
PRESIDENT EGAN: Your point of order, Mr. McCutcheon.

McCUTCHEON: Isn"t Mr. Barr speaking to a matter of personal
privilege?

PRESIDENT EGAN: Do you ask to speak on a matter of personal
privilege, Mr. Barr?

BARR: Yes, I will, 1if the tape is left on.

HURLEY: I1*Il move that Mr. Barr be allowedto speak on amatter
of personal privilege.
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THE STATE LEGISLATURE IN COURT
Representative Terry Martin

In most states, the legislature relies exclusively on the state attorney
general for legal representation. In fact, state laws often require this.
However, because the Attorney General in Alaska is appointed by the Governor
rather than elected by the people, our legislature must often turn to private
counsel for advice and guidance when conflicts arise with other branches of
government,

Today in Alaska, there is major concern as to how the Legislature may
address confrontations with other agencies of State government. It is most
logical to look to our Courts. But, aa every citizen knows, litigation is
expensive. Thus the Legislature must appropriate money for lawsuits, especi-
ally when there are differences in interpretation of our Constitution.

Although the Sheffield administration opposes the appropriation of State
funds for hiring lawyers to represent the Legislature, two years ago a prece-
dent was set for this type of action. At that time the Legislature took to
court--and won--a dispute between the Legislative and Executive branches over
powers of appropriation. lronically, the law firm hired by the Legislature to
defend that action was Ely, Guess and Rudd, which was then the firm of the
current Attorney General. So the same person who previously received Legisla-

tive appropriations for legal work is now stating his concern about the

legality of such appropriations.
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Is the current lawsuit necessary? Perhaps the questions should he, "Is a
citizen, once elected to public office, any less protected under the Constitu-
tion, and any less deserving of his guaranteed inalienable rights, than the
average citizen?" Was it proper to arrest and forcibly detain legislators
simply because they chose not to attend a meeting?

Article |, Section 7 of the Constitution of the State of Alaska, states,
"...The right of all persons to fair and just treatment in the course of the
legislative and executive investigations shall not be infringed." What crime
was committed by those legislators arrested by order of the Governor?

Article I, Section 13: "The privilege of the writ of habeas corpus shall
not be suspended..." This is every citizen's basic protection against illegal
restraint or detainment in another's custody. By what conceivable authority
was this Constitutional right denied the arrested legislators?

As an elected official, | have sworn to uphold the Constitution of this
State. | will go to the defense of any person, including a legislator, who is
arrested illegally.

In Alaska, the Legislature is vulnerable to Executive power when trying
to defend its stands. Legislators cannot depend on the Attorney General, for
that is a position appointed by the Governor. The Legislature does not have
an established legal counsel to defend its actions, as other states do. So
the Legislature must be prepared to use the courts as a sworJ as well as a
shield to assure that its rights as an equal branch of government are pro-
tected.

There was Intended to be a healthy exchange among the Legislative,
xecutive and Judicial branches of government. Fighting in the Legislative

chambers and arrests in the halls of the Capitol over conflicts of
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interpretation of the Constitution can be extremely destructive. The courts

are the logical place to settle these disputes.
If the Governor is ready to arrest legislators in order to force compli-
ance with his desires, what is to prevent him from arresting any citizen to

force that person's attendance whenever the Governor wants an audience?

I recall reading about a judge in another state who did not have enough
jurors to hear a case. The judge felt that the case should be heard without
delay, so he directed his bailiff to go out into the street and bring back
people to sit on the Jury. The bailiff did just that. Without a summons or
any kind of notice, people were arrested--in a supermarket, at stop lights,
even two men on the street who were obviously drunk. Of course, these citi-—

zens challenged the judge's right to arrest them and force them to be jurors.
As you would expect, the people won their suit. But this is a good example of
how power can be twisted and abused by one person who feels that his prior-—

ities must be met, even at the expense of the rights of others.

If the Governor feels that Ilegislative confirmation of his cabinet

appointments is an unfair requirement, he should introduce legislation to

bring the issue to a vote by the people. This is the proper way to bring
about changes to the Constitution, The chances are good that such an amend-
ment would be strongly supported by voters. Many people with whom 1I've spoken

take this position, stating that the Governor should sink or swim by his own
actions and his own people, without Involving the Legislature. I happen to
agree. This would enhance the separation of powers between the two branches
of government, and help reduce some of the tension and abuse of power that we
have witnessed.

In any case, the only place to reasonably and finally decide whether the

Governor acted within the bounds of our Constitution 1is in the Courts.



CHAPTER 7

AND NOT ONE FOR THE PEOPLE

In a recent presentation by President Bush, a chart from his
Council on Competitiveness showed the current number of lawyers per
100,000 population: USA, 281; Germany, 111; United Kingdom, 82; and
Japan, 11.

In Alaska, according to the Alaska Bar Association, there are
2,072 1licensed attorneys 1in this state. Over three-fourths of
these attorneys, or 1,566, Ulive 1in Anchorage. The ABA has no
information on how many paralegals there are in Alaska, except to
say there as many as there are licensed attorneys.

In most states, the legislature relies exclusively on the
state attorney general for legal representation. In fact, state
laws often require this. However, because the Attorney General 1in
Alaska 1is appointed by the Governor rather than elected by the
people, our legislature must often turn to private counsel for
advice and guidance when conflicts arise with other branches of
government.

Today 1in Alaska, there 1is a major concern as to how the
Legislature may address confrontations with other agencies of state
government. It is most logical to look to our Courts. But, as
every citizen knows, litigation is expensive. Thus, the
Legislature must appropriate money for lawsuits, especially when
there are differences in interpretation of our Constitution.

Although past administrations have opposed the appropriation

of state funds for hiring lawyers to represent the Legislature,



during the Sheffield administration a precedent was set for this
type of action. At that time, the Legislature took to court, and
won, a dispute between the Legislative and Executive branches over
powers of appropriation. Ironically, the law firm hired by the
Legislature to defend that action was Ely, Guess and Rudd, which
was the firm of the existing Attorney General. So the same person
who previously received Legislative appropriations for legal work
was then stating his concern about the legality of such
appropriations.

Was that lawsuit necessary? Perhaps the questions should be,
"ls a citizen, once elected to public office, any less protected
under the Constitution, and any less deserving of his guaranteed
inalienable rights, than the average citizen?"” Was it proper to
arrest and forcibly detain legislators simply because they chose
not to attend a meeting?

Article 1, Section 7 of the Constitution of the State of
Alaska, states, "...The right of all persons to fair and just
treatment in the course of the legislative and executive
investigations shall not be infringed.” What crime was committed
by those legislators arrested by order of the Governor?

Article 1, Section 13: "The privilege of the writ of habeas
corpus shall not be suspended...™ This is every citizen™ basic
protection against 1illegal restraint or detainment 1in another®s
custody. By what conceivable authority was this Constitutional
right denied the arrested legislators?

As an elected official, I have sworn to uphold the

Constitution of this State. I will go to the defense of any



person, including a legislator, who 1is arrested illegally.

In Alaska, the Legislature 1is vulnerable to executive power
when trying to defend its stands. Legislators cannot depend on the
Attorney General, for he 1is appointed by the Governor. The
Legislature does not have an established legal counsel to defend
its actions, as other states do. So the Legislature must be
prepared to use the courts as a sword as well as a shield to assure
that its rights as an equal branch of government are protected.

There was intended to be a healthy exchange among the
Legislative, Executive and Judicial branches of government.
Fighting in the Legislative chambers and arrests in the halls of
the Capitol over conflicts of interpretation of the Constitution
can be extremely destructive. The courts are the logical place to
settle these disputes.

IT the Governor i3 ready to arrest legislators in order to
force compliance with his desires, what is to prevent him from
arresting any citizen to force that person®s attendance whenever
the Governor wants an audience?

I recall reading about a judge in another state who did not
have enough jurors to hear a case. The judge felt that the case
should be heard without delay, so he directed his bailiff to go out
into the street and bring back people to sit on the jury. The
bailiff did just that. Without a summons or any kind of notice,
people were arrested-in a supermarket, at stop lights, even two men
on the street who were obviously drunk. Of course, these citizens
challenged the judge"s right to arrest them and force them to be

jurors. As you would expect, the people won their suit. But this



is a good example of how power can be twisted and abused by one
person who feels that his priorities must be met, even at the
expense of the rights of others.

If the Governor feels that legislative confirmation of his
cabinet appointments is an unfair requirement, he should introduce
legislation to bring the 1issue to a vote by the people. This is
the proper way to bring about changes to the Constitution. The
chances are good that such an amendment would be strongly supported
by voters. Many people with whom I1"ve spoken take this position,
stating that the Governor should sink or swim by his own actions
and his own people, without involving the Legislature. I happen
to agree. This would enhance the separation of powers between the
two branches of government, and help reduce some of the tension and
abuse of power that we have witnessed.

In any case, the only place to reasonably and finally decide

whether the Governor acted within the bounds of our Constitution

is in the Courts.
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counter to the experience of most states in deliberately doing
that. That is, | don't think the adjutant general should be
any different from the head ofa department, as he would be in
the state, and | think that heshould be ratified, and | believe
that Mr. Hellenthal's objection largely is to an expression such
as "flag officers". If that is an objection, it can be cleared
up by generic words in Style and Drafting. | oppose the amend-
ment as being contrary to what we have done here in the past

as to other officers.

PRESIDENT EGAN: The question is, "Shall the proposed amend-
ment as offered by Mr.* Hellenthal be adopted by the Convention?"
All in favor of the adoption of the proposed amendment will
signify by saying "aye"™, all opposed "no". The "noes" have it
and the proposed amendment has failed of adoption. Are there
other amendments to Section 10 or Section 11?7 If not, are there
amendmeni tc Section 12? Section 13? Section 14? Section 15?
Section ? Mr. Metcalf.

METCALF: May | ask Mr. Rivers a question?
PRESIDENT EGAN: You may, Mr. Metcalf.

METCALF: Mr. Victor Rivers, you say the head of each principal
department, does that include the attorney general?

V. RIVERS: By specific mention of the will of this body the
attorney general is not included in this section.

METCALF. Does he have to be confirmed by the senate at all, or
the legislature?

V. RIVERS: Insofar as he would fall under the head of one of
the principal departments, | assume he would..

METCALF:  You assume he would be one of the heads of the prin-
cipal departments?

V. RIVERS: It is merely an assumption.
PRESIDENT EGAN: Mr. Metcalf.

METCALF. The attorney general question worries me very much,
and | would like to submit a small amendment. It is three

words, that is all.
PRESIDENT EGAN: Would you submit it please, Mr. Metcalf.

CHIEF CLERK: "Section 16, page 1, line 14, immediately follow-
ing the word 'Department’, insert the phrase ‘'including the

attorney general'.”

PRESIDENT EGAN: Mr. Metcalf, what is your pleasure?
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METCALF: | move that it be adopted and ask unanimous consent.

BUCKALEW:  Objection.
DOOGAN: Point of order.

PRESIDENT EGAN: Objection is heard. Your point of order, Mr.
Doogan.

KNIGHT: I second the motion.

DOOGAN: My point of order is that wehave already considered
this matter once, and | take exception to the remarks by the
Chairman of the Legislative Committee in that this body by
their action implied that the attorney general would not be

one of those principal departments. | take exception for thi3
reason: that is,as it was so aptly pointed out by Mr. Davis,
the thing they did not want to do was to set up the attorney
general's office in the constitution but it could be set up

as one of the principal departments.

PRESIDENT EGAN: As to the point of order raised by Mr. Doogan,
we did consider spelling out that there be an attorney general
once before in this section, did we not? Mr. Ralph Rivers.

R. RIVERS: I wasabout to offer an amendment so I got talked
out of it, so it is the first time ithas come up.

PRESIDENT EGAN: If this Is the first time, the point of order
would not be well taken at this time. Mr. Taylor.

TAYLOR: | was going to raise the same point of order as Mr.
Doogan, but | think | am going to go even further because there
was a specific amendment offered to provide for the establish-
ment of an elected attorney general.

PRESIDENT EGAN: This does not say though, Mr. Taylor, that he
would have to be an elected attorney general.

TAYLOR: Mr. Barr's motion to adopt nn amendment to that effect
would Dbe.

PRESIDENT EGAN: But Mr. Metcalf's amendment does not include
anything of that nature, so the amendment would be in order
at this time, Mr. Taylor. Is there discussion of the proposed
amendment as offered by Mr. Metcalf? Mr. Metcalf.

METCALF. | feel that mention of the attorney general's office
3hould be made because we have mentioned It in the proposal
under direct legislation, and in initiative and referendum,l
think we mentioned it once or twice there. | am confused as

to whether the senate is to ratify the nomination once every

two years or once every four years. I am in a state of confusion



2284

and | would like to have this spelled out a little more as
far as this important office is concerned. That's my feeling
on the matter.

PRESIDENT EGAN: Mr. Taylor.

TAYLOR: May | speak on this matter now. | don't believe that
it is necessary to put an attorney general in there. If you
do that you might as well put all the branches you are going

to have, all the principal branches of the executive department
in because it naturally falls into the category of one of the
principal branches of the legislature, and | think we consid-
ered that the other day. It was felt that it was a legal
department of the executive branch and should not be necessarily
named because the governor would have the right under our pre-
sent article to appoint the attorney general who sets up the
legal department of the executive department, and | can't 3ee
whether if you add that attorney general on there including

the attorney general, you had better put it including the high-

way department and all other things. | think we should leave
it the way it is, and the other things will naturally follow
and fall into the proper category.

PRESIDENT EGAN: The question is, "Shall the proposed amendment
as offered by Mr. Metcalf be adopted by the Convention?" All
those in favor of the adoption of the proposed amendment will
signify by saying "aye", all opposed by saying "no". The
"noes"™ have it and the proposed amendment has Bailed of adop-
tion. Are there other amendments to Section ]. ? If no]- are
there amendments to Section 17? Amendments to Section 8?

Mr. Sundborg.
SUNDBORG: Mr. President, | have an amendment.

PRESIDENT EGAN: The Chief Clerk may read the proposed amendment
as offered by Mr. Sundborg.

CHIEF CLERI§: "Strike Section 18 and substitute the following:
'Section 18. The Governor may make ad interim appointments to
fill vacancies occurring during a recess of the legislature in
offices requiring confirmation of either or both houses of the
legislature. The duration of such appointments shall be pres-
cribed by law.'

SUNDBORG: Mr. President, | move the adoption of the amendment.

R. RIVERS: I second the motion.

PRESIDENT EGAN: Mr. Sundborg moves the adoption of the proposed
amendment, Mr. Rivers seconds the motion. The motion is open
for discussion. Mr. Sundborg.

SUNDBORG: Mr. President, a little while ago | submitted another
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6. SELECTION, TERM AND REMOVAL

This chapter examines the important issues of how the Attorney
General is selected, how long he serves, how he can be removed, and how
a vacancy in the office can be filled. Some of these issues, particularly
that of election or appointment, have been subject to controversy since the
first state governments were established. This report discusses existing
practices and presents the arguments on both sides of these issues.

Method of Selection

Table 6 shows methods of selecting the Attorney General. He is pop-
ularly elected in forty-two states. He is appointed by the Governor in six
states (Alaska, Hawaii, New Hampshire, New Jersey, Pennsylvania,f'ancP *
Wyoming), the three territories (Guam, Samoa and the Virgin Islands), and
the Commonwealth of Puerto Rico. In Maine, he is selected by the Legisla-
ture and in Tennessee,.bv the Supreme Court.

* e % .. .

The Attorney General is the most prevalent elective official in state
governments Except for the Governor, who is elected in all jurisdictions.
The Treasurer *is elected in. thirty-nine jurisdictions, the Secretary of
State in thirty-eight, the Auditor in twenty-five, and the Superintendent
of Public .Instruction-in nineteen, compared to forty-two states in which
the Attorney General is elected.37 -The 1970s witnessed a marked accelera-
tion of. the trend toward election of the Governor and Lieutenant Governor
on a single ballot and such a practice is now followed in twenty-two juris-
dictions. Thus, the Attorney General is actually the most common official
who is elected on a single ballot." ' Where very few, but .more than one,
state executive officials are elected, the Attorney General is usually in-
cluded among these few.- Ha is, for example, among the three executive
officials elected in Virginia, among the four elected in Maryland, Michigan
and New York, and among the five elected in Rhode Island, Colorado, and
Utah. However, he is not onp of the two elected officers in Alaska,
Hawaii, Guam, and the Virgin islands, the four in Pennsylvania, nor the

five in Wyoming.

*

% -

Historically, the Attorney General has been an appointive, rather
than elective, official. In England, he was appointed by the Crown and
only incidentally acquired elective status through a seat in Parliament. In
Colonial America, Attorneys General were usually appointed by the Gov-
ernor of the Colony. The Attorney General of the United States still
serves at the pleasure of the President with the advice and consent of the

Senate.

Most of the first state constitutions specified that the legislature
would choose the Attorney General. The concept of universal suffrage had
not yet taken hold, nor had the idea of direct election of many officials.

87. Council of Stece Governments, THE BOOK OF THF. STATES. 11A-115 121-
122 (1976-77).
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- e ( Appointed With Con/ t Length May succeed
Elected bv of of Term Himself
Alabama X A Yes
Alaska Governor Legislature A Yes
Arizona X A Yes
Arkansas X 2 Yes
California X . A Yes
Colorado X A Yes
Connecticut X A Yes
"Delaware X A Yes
Florida X A Yes
Georgia X A . Yes
Guam Governor Legislature Indefinite Yes
Hawaii Governor Senate > A Yes
Idaho X Vi = a Yes
Illinois X Yes
Indiana X A - Yes "
lowa X A Yes
Kansas X ; A Yes
Kentucky X % A No
Louisiana X ~ A Yes
Maine Legislature 2 Yes
Maryland X A Yes
Massachusetts X A Yes
Michigan X © A mes
Minnesota X A e Yes
Mississippi X A e Yes
Missouri X 1= e A Yes
Montana X 1 A "Yes
Nebraska X . 4. .. Yes
Nevada X A Yes -
New Hampshire ® Governor Exec. Council 5 Yes
New Jersey Governor Senate A Yes
New Mexico X % A Yes
New York X A Yes
North Carolina X A Yes
North Dakota X A e Yes
Ohio X A Yes
Oklahoma o X A Yes
Oregon X A Yes
Pennsylvania * A Yes
Puerto Rico Governor Senate indefinite Yes
Rhode Island X' e 2 Yes
Samoa Governor Indefinite Yes
South Carolina X A Yes
South Dakota X A Yes
Tennessee Sup. Court 8 Yes
Texas X A Yes
Utah X A Yes
Vermont X 2 Yes
Virgin Islands Governor Senate indefinite Yes
Virginia X A Yes
Washington X A Yes
West Virginia X A Yes
Wisconsin X A Yes
Wyoming Governor Senate ! A Yes

8



Andrew Jackson's administration brought a new ethic to American govern-
ment. The common man was considered competent to vote and to hold of-
fice, and direct election of officials became the rule. State constitutions
provided for election of numerous officials, usually including the Attorney

General.

A study published in the Law Library Journal8 showed how methods
of selecting Attorneys General developed in nineteen states; of these,
eight provided for legislative selection prior to 1843, but none finally re-
tained this method. Prior to 1845; twelve states provided by constitution
or legislation for the appointment of an Attorney General by the Governor,
the legislature, or other authority. The trend then turned toward elec-
tion. For example, North Carolina's 1776 Constitution provided for ap-
pointment by the legislature; its 1868 Constitution provided for election.
Louisiana's 1812 Constitution provided for appointment by the Governor;
its 1852 Constitution provided for election. Michigan's 1835 Constitution
provided for appointment by the Governor; the 1850 Constitution provided
for election. Virginia's 1776 Constitution provided for selection by the
legislature; its 1902 Constitution provided for election. Kentucky's 1792
Constitution provided that the Governor would appoint the Attorney Gen-
eral, with the consent of the Senate; the 1850 Constitution made the office
elective.. . ,

M -

Wyoming', in 1899) became the first "new" state to provide for ap-
pointment of-'the Attorney. General, thereby ending the trend toward popu-
lar election. ’-Alaska's 1959 Constitution and Hawaii's of 1960 provided for
Gubernatorial appointment, following the policy set by their territorial
conventions in 1950 'and 1956; .

| .

Strong arguments can be advanced for either system of selection.
There 'is not necessarily a correlation between the selection process and
the extent of the Attorney General’s actual powers.1 For example, the At-
torney General is' elected in Delaware and appointed in Alaska, but in both
jurisdictions he has control over.all legal and prosecutorial functions. In
some states, the Attorney General is independently elected, but.he exer-
.cises little power at either the state or local level. Thus, a "strong" de-
partment of justice can be dev,eloped under either system of selection, but

IS not guaranteed by either.

Proponents of an 'appointive Attorney General usually base their ar-
guments primarily on the need to strengthen the executive. As one view,
the commentary on the Model State Constitution developed by the National

Municipal League says that:,

All authorities ou executive organization agree with the position em—
braced by the Model State Constitution for more than 40 years that
administrative power and responsibility should be concentrated in a
single popularly elected chief executive. There 1is growing recogni—
tion that, the governor, as the representative of all the people,

88. Lewis Morse, Historical Outline and Bibliography of Attorneys Gener —
al Reports and Opinions. 30 LAW LIBRARY JOURNAL 39-245 (1937).



should be equipped with the constitutional status necessary to exer—
cise constructive leadership as the chief lawmaker and political head

of his state.89

The Model Executive Article for state constitutions recommended by
the Committee on Suggested State Legislation of the Council of State Gov-
ernments limits statewide elective officials to the Governor and Lieutenant
Governor, who are elected jointly. This article was developed by the
Committee on Constitutional Revision of the National Governor's Confer-
ence.90 Studies on administrative reorganization usually argue that frag-
mentation leads to irresponsibility, but a single chief executive can be held
accountable through the electoral system and, as a consequence, can make
the administration more responsive. Proponents of an appointive Attorney
General argue that his function is to advise the Governob, twho should be
permitted to choose his advisors. They believe that the two officials are
more likely to maintain the close and harmonious relationship that is nec.-
essary for effective liaison if the Attorney Generalu IS appointed..

t

Advocates of appointment also contend that'the elective process may
not assure professional competence. The pressures of politics and the time
involved in campaigning limit an Attorney General's abilities to serve effec-"
tively, and many highly competent people would not be willing to undergo
the election process. They also argue that the Attorney General's primary
function is to interpret the law, which, is a technical task and should-not

involve the political process. . . Fae o

The arguments for an elective Attorney -General were cogently sum-
marized by Attorney General Louis J. Lefkowitz in a position paper submit-
ted to the New York Constitutional Convention in'1967. General Lefkowitz
reviewed the Attorney General's duties in some detail, pointing -out they
were predicated upon his role as an independent official, and concluded

*

that:
N .

« b4 «
To sum it up- an elected Attorney General has a measure of indepen—
dence and a sense of personal and direct responsibility to the pub—
lic. The elected official has a natural and impelling desire to be
creative and to exercise broader initiative in the service of the
public. He 1is free of the fear of dismissal by any superior official
if he should exercise contrary independent judgment. He 1is 1in the
best position to render maximum service to the People and impartial
advice to the Governor,.the Legislature and State department”® and
agencies. He can appear in Court without fear or favor- "an attorney

in the fullest and finest sense of the word.yi

89. National Municipal League, MODEL STATE CONSTITUTION (6th ed.) 65-66

(1963).

90. The Council of State Governments, 1970 SUGGESTED STATE LEGISLATION.

3-4.

91. Attorney General Louis J. Lefkowitz, Position Paper of Louis J. Lef—
kowitz Attorney General, to Constitutional Convention, Committee on

the Executive Branch, June 1, 1967, Albany, N. Y.
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An equally strong position in favor of election was taken by Attorney
General William J. Scott before an Illinois Constitutional Convention; he
stressed that the Attorney General's roles of "government watchdog" and
"attorney for the people” required independence from the Governor.92

The primary argument for an elective Attorney General is that he is
an attorney for all the people, and should be chosen by them. He is the
Governor's advisor, but not exclusively; the Governor is merely one among
many clients. By making the Attorney General directly responsible to the
electorate, he remains subject to the ultimate source of power and will be
more responsive to public needs. As discussed elsewhere in this report,
the courts increasingly recognize that the Attorney General is responsible
to the people, not just to the government. It is further argued that the
Attorney General has important administrative and legal functions, such as
programs in consumer protection and environmental control. In executing
these functions, an Attorney General is acting as an advocate for the
people, not as agent of the executive branch. His duties usually include
prosecution of ejection violations, collection of debts, and bringing of suits
in the name of the people; these responsibilities are outside the scope of

the Governor's duties.* n
|

Many arg’uments for election center around the fact that the Attorney
General's duties are of the highest order and he should enjoy the same in-
dependence as-a member of the judiciary. He should not be a creature of
the Governor, but‘should render opinions solely on the basis of law. He
should not be the advocate for a particular administration, but should be
free to oppose policies, which he considers inconsistent with the law and to
investigate apparent wrongdoing.93-"

EE [ I J *

In reference to the argument l%hat an appointed Attorney General is a
non-political technician, it should be noted that appointment does not
necessarily remove the office from politics. Some appointed Attorneys
General have been politically active as potential candidates for other office
or on behalf of the Governors they serve. At the federal level, Presidents
have frequently named as Attorneys General persons who had been active
in their campaigns. This has also been true in some states.

1 In his remarks to a legislative committee which was considering a con-
stitutional amendment.to make the office appointive, former Attorney Gen-
eral Meyer of Nebraska mentioned several arguments in addition to those
usually advanced by proponents of election. These included the following
points: the Governor can appoint men with legal training to his staff if he
feels he needs lawyers of his own choosing. Much of the Attorney Gen-
eral's work is in areas in which the Governor has little or no interest,

92. News from William J. Scott, Attorney General, State of Illlinois, Feb.
16, 1970.

93. See summary of arguments presented to New York®"s constitutional con—
ventions in Robert H. Gordon, The Relationship Between the Attorney
General andAgency Counsels in New York State, (Unpublished Fh.D.

Dissertation, Syracuse U.), Ch. 1 (1966).
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MEMORANDUM
February 23, 1983

TO Representative Charlie Bussell
Representative John Liska
Representative Joe Hayes
Representative Ramona Barnes
Representative Hugh Malone
Representative Don Clocksin
Representative Ron Wendte

FROM: Representative Terry Martin

SUBJECT: SPONSOR SUBSTITUTE HOUSE JOINT RESOLUTION 7
Providing for Election Attorney General

I strongly recommend that as a member of the House Judiciary Committee
you vote SSHIJR 7 out of committee with a "do pass" recommendation.

In 1979 1 introduced HJR 6, Providing for Election of Attorney General
(copy attached) in the House of Representatives.

I believe passage of SSHJR 7 would eliminate conflicts arising from a
Governor having control of a State Attorney General. The majority of
Alaskans believethe Attorney General Isto protect the public interest -
not only that of the Executive Branch of Government.

Attachment
be: Rep. Rick Uehling



OUTLINE OF REMARKS

Attorney General Clarence A. H. Meyer

ATTORNEY GENERAL SHOULD BE ELECTED - NOT APPOINTED



