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facility is bound to protect constitutional rights affected by the
administration of the hospital.2

The elements that led us to conclude that the hospital in
Storrs was quasi-public show that the hospital in this case is
quasi-public; thus, the conduct of VHA qualifies as "state action,"
meaning that it "may be fairly treated as [the action] of the State
itself." Jackson y, Metropolitan Edison Co., 419 u.s. 345, ss:
11974), quoted in United States Javcees v. Richardet, 666 P.2d
1008, 1013 (Alaska 1983).

In order to determine whether the hospital operated by
VHA is a quasi-public institution, we look to a number of factors,
just as we did in Storrs. First, VHA has a special relationship
with the State through the State's Certificate of Need program.
Under this program, the State must review and approve expenditures
of one million dollars or more for construction or alteration of a
health care facility. AS 18.07.031. The Department of Health and
Social Services determines whether to grant a Certificate of Need
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based on health care demand and resources. AS 18.07.041.13 This
program creates in VHA a type of health care monopoly. Indeed, VHA
Is the only hospital serving the Mat-Su Valley, just as the
hospital in Storrs was the only hospital serving the Fairbanks
area. The public need for medical facilities makes this sort of
regulation essential. However, such monopoly privileges may not be
used by VHA to limit access to lawful medical procedures for moral
or religious reasons.

Second, VHA has r°ceived construction funds, land
operating funds from the State, local, and federal governments,
including more than ten million dollars for construction from the
State and a grant of five acres of public land from the City of
Palmer.15 Money from the city and borough came from pass-through

AS 18.07.041 provides:
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grants from the State legislature.16 VHA is required to operate as
a “public facility™ under State laws governing the pass-through
grants from the State to the city and horough. AS 37.05.315(a) and
(c) . Finally, a significant portion of the operating funds VHA

“mreceives for hospital services comes from governmental sources. We
also consider the fact that the hospital is a community hospital
whose board is elected by a public membership. As the superior
court noted, the public governance structure "strongly favors a
finding that the hospital is 'quasi-public.'

VHA argues that the Storrs quasi-public criteria are
limited to determining whether a hospital must afford due process
In staffing determinations and should not be extended to require

.hospitals to protect other constitutional rights. VHA relies on
language in Kiester, which discusses limitations on judicial review
to avoid intruding upon a hospital's recognized expertise’in
evaluating medical qualifications. Kiester v. Humana nosp. Alaska.
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Inc. . 843 P.2d 1219, 1223 (Alaska 1992).  However, no medical
qualification or decision is at issue here. Neither the issue
whether the hospital is quasi-public, nor the issue whether the
abortion policy is invalid on constitutional grounds, involves
Intruding on a medical decision that is within the hospital's
expertise. Likewise, VHA has acknowledged that i..s abortion policy
Is not a medical policy, but one founded on "sincere moral
conscience." The scope and application of the Alaska Constitution
to this kind of policy presents a question of law that is within
this court's expertise.

Considering all factors similar to those found persuasive
in Storrs, we conclude that the hospital operated by VHA is a
quasi-public hospital. Its policy concerning abortion must comply

with the Alaska Constitution.

D. VHA ){Jas Not Demonstrated a Compelling State Interest
Justifying Its.Abortion Pollcy

Since VHA is a quasi-public institution, its policies are
subject to the limitations which the Alaska Constitution imposes on
legislation and government- regulations. Under Alaska's
Constitution, there is a protected right to an abortion; and VHA's
policy interferes with that right. Since the right is fundamental,
It cannot be interfered with unless the interference is justified
by a compelling state interest. Further, assuming the existence of
such an interest, there also must be no less restrictive means by
which the interest might be advanced.l7 In re AB. ¢ 791 P.2d 615,

~ We have used both the compelling state i( nSLtj Igast
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may decline to offer abortions for reasons of moral conscience."
VHA argues that “"[consistent with its previous approach to the
highly-sensitive question of abortion, this Court should defer to
the considered judgment of the legislature.” However, we cannot
defer to the legislature when infringement of a constitutional
right results from legislative action.  The issue before us
includes the question whether AS 18.16.010(b) is a permissible
limitation on a constitutional right.

VHA has a "sincere moral belief" that elective abortion
Is wrong.20 However, constitutional rights "cannot be allowed to
yield simply because of disagreement with ahem." Brown v. Board of

Education, 349 U.S. 294, 300 (1955).
The Alaska Attorney General has concluded that

AS 18.16.010(b) IS invalid, unless construedto be applicable only

to sectarian facilities. 1978 FormalOp. Att'y Gen. No. 8
(February 10, 1978). The New Jersey Supreme Court struck down an

almost identical statute:
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bortion] .by 1ts action would be violative of
?he conJUPﬂltlonai1 guarantee.

Doe v. Bridgeton Hgsp, Ass'n. 366 A.2d 641, 647 (N.J. 1976).

VHA argues that because the statute states that abortions
may be performed only in certain situations, but that individuals
and institutions may always refuse to participate in or provide
them, "the legislature has determined that the ability to protect
one's conscience outweighs the ability to procure an abortion."
VHA has no constitutional right at issue; it has at most a
statutory right.  The legislature, however, may not balance
statutory rights against constitutional ones, like the right to an
abortion. Therefore, AS 18.16.010(b) is unconstitutional to the

extent that it applies to VHA

F. he Superior .Co.urtis Award of Attorney's Fees Was Not an
lbuse.g%e .8|scret|ron7 Y

The superior court awarded full reasonable attorney's
fees to the Coalition. The court based its decision on the factors
articulated in Anchorage Daily News v. Anchorage School District,
803 P.2d 402, 404 (Alaska 1990). The superior court concluded that
VHA was not a public interest litigant immune from having to pay an

award of attorney's fees.2



We review a trial courtls determination of a litigantls
public interest status under the abuse of discretion standard.
Citizens Coalition for Tort Reform. Inc. v. McAloine, 810 P.2d 162,
171 (Alaska 1991).  "Such an abuse is regarded as present only
where the trial court's decision appears to be manifestly
unreasonable or motivated by an inappropriate purpose.” Kenai
Lumber Co.. Inc. v, LeResche. 646 P.2d 215, 222 (Alaska 1982).

VHA asserts two arguments for challenging the fee award:
(1) VHA is a public interest litigant;2 and (2) VHA relied in good
faith on a statute which authorized its policy.

A prevailing public interest plaintiff is normally
entitled to full reasonable attorney's fees.  Hunslcker v.
Thompson, 717 P.2d 358, 359 (Alaska 1986), We have determined that
"where Dboth parties are individual, public interest litigants,
neither should be made to bear the fees of the ot °r, each should
simply pay their own." McCormick v. Smith, 799 P.2d 287, 289 n.5
(Alaska 1990). However, VHA is not a public interest litigant. We
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are not persuaded by VHA's assertion that its defense of its
abortion policy is in the public interest simply because it raises

constitutional issues.
We have decided one case where we determined that

attorney's fees should not be awarded against a losing private
party in public interest litigation, because an award might have
the effect of deterring citizens from litigating issues of public
concern.  Whitson v. Anchorage, 632 P.2d 232, 233 (Alaska 1981) >
In Whitson, the defendant was an individual who had placed an
Initiative on the next municipal election ballot, and the plaintiff
was the City of Anchorage, which had obtained a judgment finding
the initiative illegal and ordering it removed from the ballot. We
found 1t significant that Whitson would have been a traditional
private party plaintiff seeking relief against the governmental
entity had the city not "beat[en] him to the courthouse steps,”
making him the nominal defendant. Id. at 234. Had the city
refused to place his initiative on the ballot, rather than doing so
and then suing him to get it removed, Whitson would likely have
sued the city and been the traditional private party plaintiff
seeking relief against the governmental entity. Id. at 233-34. In
this case VHA is not an individual raising a public interest
defense against a governmental entity. Rather, VHA is a quasi-
public institution whose policy has infringed a constitutional
right.

VHA also cannot assert its good faith reliance on
AS 18.16.010(b).  As discussed above, that statute cannot
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constitutionally be applied to a quasi-public hospital.  See
Part 111.D. Because VHA is not a private defendant, as it asserts,
it cannot escape liability for attorney's fees by arguing that it

relied in good faith on AS 18.16.010(b).
The muperior court did not abuse its discretion in

awarding fees to the Coalition.

The superior court's summary judgment and injunction are
AFFIRMED. The superior court's award of attorney's fees was not an
abuse of‘discretion and is AFFIRMED. o
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FISCAL NOTE

STATE OF ALASKA BILL NO. CS SB 355 (L&C)
1998 LEGISLATIVE SESSION
Revision Date (Note if correction) Dept. Affected Commerce
Title Provision of electric service ‘BRU APUC
Component APUC

Sponsor S. Labor &Commerce
Requester (S) JuT) Compone .t Serial No. 364
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 99 FY 00 FY 0L FY 02 FY 03 FYod |
Personal Services 62.3 62.3 623 62.3 62.3 62.3
Travel 05 05 05 05 05 05
C itractual 212 212 212 212 212 212
Supplies 09 09 09 09 09 09
Equipment 02 02 02 02 02 02
Land & Structures 00 00 00 00 00 00
Grants & Claims 00 00 00 00 00 00
Miscellaneous 00 00 00 00 00 00

TOTAL OPERATING 85.1 8.1 85.1 851 851 85.1
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) 851 | 851 | 851 851 85.1 | 85.1 |
FUND SOURCE (Thousands of Dollars) i
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type) 85.1 8.1 851 8.1 851 851

TOTAL 85.1 85.1 85.1 85.1 85.1 85.1

Estimate of any currentyear (FY98) cost:
POSITIONS
Full-time 1 1 1 1 1 1
Part-time
Temporary

ANALYSIS:  (Attach a separate page ifnecessary)

This bill would require the Commission to issue orders within 30 days of a request by an electric utility,
power marketer, reseller or aggregators to use the transmission and distribution facilities of a certificated
electric utility to provide retail electric service. The 30-day turnaround would require the Commission to
waive the 30-day statutory notice period required by AS 42.05.411. A Utility Finance Analyst Il, Range
19 would be required to analyze these filings, along with the follow-up analysis of whether the interim

rates were just and reasonable.

Itis unclear from the language of the bill whether the Commission retains the authority to approve or
disapprove these requests within 30 days, or whether they are required to be approved. Both
interpretations were expressed at the April 21,1998 hearing on the bill.

Prepared by Robert A. Lohr Phone  276-6222
Division Alaska Public Utiltiep Commission? Date <129198
Approved by Commissioner Nz Date
Agency
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Govemors Legislative Office
FoBIEWMOVOVB Pag6 1 Of 1
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APR-27-98 MIN 7:10 MEP CENERAL MANACER FAX NO 9072635204

Municipality of Anchorage
M un i cipall U g h t 4k P m nm

Rick Mystrom. Mayor 1200 East First Avenue
Anchorage, Alaska 99501-1685
Telephone: (907) 279-7671. Telecopiers: (907) 263-5804.277-9272

April 24, 1998

The Honorable Robin Taylor
Chairman, Senate Judiciary Committee
The State Senate

Alaska State Legislature

Juneau, AK

Dear Senator Taylor.

There are various proposals, currently being contemplated that would implement (or at
least consider) competitign in the refail electric market in Alaska. . At least one major
U'[I|Itr Is strongly acvocating immediate implementation of competition in the Anchorage

Bowl.

ML&P and the Municipali ofAnchora%,e_stroer‘]r%;(Iiy advocate the Le(tylslature forming a
committee to study the sslies of compelition arid” coming back to the next legislative
session with their findings and recommendations, A vety kéy part of this process will be a
review of competition as it is being implemented inthe Cower 48 states and the lessons to

be learned there.

Only one state in the United States has actually begun to implement customer choice inthe
retail market - California. The January 1, 1998  date had to be pushed hack three months

despite several years of working toward the goal of retail electric choice. Three weeks
later. Enron haS given up on resicential customers as evidenced by an article from the
April 22, 1998 edition of the Wall Street Journal, which is attached.

Alaska is a large state with unique market conditions. Only a principled and suitably in-
depth stuay of this complex subject will lead to fair comgetition and the promotion of

consumer interests.
(Sincerely,

Mcera Kohler
General Manager
Attachment

Putting Energy into Anchorage for Over so years
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INTRODUCTION AND METHODOLOGY

This pr(g'ect was conducted. between February 9th and 15th, 1998. One thousand four hundred
registered voters in the Municipality of Anchorage gpartlmpat_ed in the study. A sample size of 1,400
yields a maximum margin of error of £2.62% at 95% confidence. In other words, we can be 95%

que that our results difrer from their true population proportions by no more than 2.62% on either
Sice.

Respondents were drawn randomly from registered voters lists generated to produce voter
households that had voted in the General Election in 1996. The réspondents were screened to
ensure their status as utility decisionmaker in the household, and the ensure the household paid their

own electric hills.

Fielding was condlucted by telephone from our centralized facility in Anchorfége._ Collected data has
been data entered, verified, checked for accuracy and coded, and processed using SPSS, a standard
statistical packa?e for survey research. The eléments of this report include the c1ue_st|onna|_re n its
final form, collated with the frequency results for each question, and a crosstabulation section that

breaks the sample down into core graups.

One hundred respondents were surveyed from each of the 14 Legislative House Districts in
Anchorage, numbered 10 to 23. These House Districts paired into 8 Senate Districts, lettered E to
L, with District 10 and District 23 not paired with other Anchorage districts.

%}uallty control measures were taken to ensure as high a response rate as possible for this study.
hese Included supervision of interviewers, repeated callbacks, calling at various times of day and
evenlnq, over the course of the fielding period. As a result, we can be very confident of the acclracy
of results within the statistical margin of error.






ATTITUDES TOWARDS COMPETITION I'N
THE ELECTRIC INDUSTRY

Ivan Moore Research

Tel: 278_4600

Hello, my name 1is and I m calling for 1Ilvan Moore Research, an
Anchorage marketing research firm. We are conducting an Anchorage area
public opinion survey concerning your household"s utility services that
should take no more than a few minutes. Your opinions are important to us,
and we"d really appreciate your participation. (PAUSE)

51. Is this a residential telephone?

IF "YES", CONTINUE...
IF "NO"™, TERMINATE...

52. I need to speak with the person in your household who pays your utility
bills, or who makes decisions about utility services. Would that be you?

IF "YES", CONTINUE...
IF "NO"™, ASK FOR PERSON...

53. Do you pay your own electric bill or do you have a landlord that pays it

for you?
IF "YES", THEN PROCEED...
IF "DON"T PAY ELECTRIC BILL/LANDLORD PAYS", THEN TERMINATE. ..
1. Which company provides your household with its electric service, Chugach
Electric or ML+P?
FREQUENCY PERCENT
CHUGACH ceeeea et 1016 cueeeiiaaaana 72. 6%
ML+P it 384 27 .4%

0K, across the country, efforts are underway to allow individual customers

to choose their electric provider. In Alaska, both the Legislature and
Public Utilities Commission are now reviewing this issue. I"d like to ask
you a few questions to see how you feel about this topic.
2. First, do you think that customers should have the right to choose which
company they buy their electric power from?
FREQUENCY PERCENT

YES @i 2 90.9%

NO coe e aeeeea s AL T 5.4%

DON'T KNOW......cocevrvrrrnnen 52 3.7%



the electric

3-. Do you think competition 1in
electric prices?
FREQUENCY
YES (o 1032 it
N O it 233 i
DON*T KNOW .. ......... 135 it

4. Do you think competition in the electric

services?

FREQUENCY
YES i 1017.. .ooaial...
NO cie e as 247 o
DON*"T KNOW.......... 135 . il

lower prices

industry would

industry would

result in lower

PERCENT

result in better

PERCENT

from a different

5. IT you could get better services or
power provider, would you want to be able to switch?
FREQUENCY PERCENT
YES oot A 91.1%
NF o 80 i 5.7%
DON"T KNOW............ 44 .. 3.2%
6. IT a legislator were to vote in favor of allowing customers to choose

their power supplier, would that make you feel
toward that legislator?

FREQUENCY
MORE POSITIVE 904 ...
MORE NEGATIVE........ Tl .
NO DIFFERENCE....... 425

The fo" j rwing questions are for statistical

7. In what year were you born?
FREQUENCY

18-39 . i 445 ...
40-47 o 332 i
48-57 i 327 et
5Bt e 296 i

(Mean = 47.7 years)

(Median = 45.8 years)

more positive or more

negative

PERCENT

purposes only.

PERCENT

..31.8%
..23.7%
..23.4%
..21.2%



8. Of the people currently living in your household/ how many
or adolescents aged 18 or under?
FREQUENCY " PERCENT
None ..oooiueneiiaaaann, 766« 54_7%
O T 222 e 15.9%
TWO e caaeeen 273 e 19.5%
Three or more 139 i 9.9%
(Mean = 0.89 children)
9. Are you married or single?
FREQUENCY PERCENT
MARRIED ....ooooaa.s 1079 .o 77.1%
SINGLE cooo o 321 o 22.9%
10. GENDER. ..
FREQUENCY PERCENT
MALE ... L. 700 o 50.0%
FEMALE cooo oo 700 oo 50.0%
Thankyou very much for your help. Goodbye

THE FOLLOWING VARIABLE WAS RECORDED FROM THE VOTER LIST:

FREQUENCY PERCENT

House District 10. .. ...100.........

House District 11... 100 .........

House District 12. .. ...100.........

House District 13.. 100 ......... .
House District 14.. 100 .........

House District 15.. 100 ......... .
House District 16. ... .. 100 ..........
House District 17. ... .. 100 . ..oaa....
House District 18. ..... 100 ...aooo..
House District 19. ..... 100 ..........
House District 20. ..... 100 ... .....
House District 21. ..... 100 ..........
House District 22. ..... 100 ..........
House District 23. ..... 100 ...,

THE FOLLOWING VARIABLE WAS COMPUTED FROM THE PREVIOUS VARIABLE:

FREQUENCY PERCENT

Senate District E. ..... 100 .......
Senate District F. ..

Senate District G. ..... 200 .......
Senate District H. ..... 200 .......
Senate District 1. ..... 200 .......
Senate District J. ..... 200 .......
Senate District K. ..... 200 .......
Senate District L. ..... 100 .......

are children



THE FOLLOWING VARIABLE WAG CALCULATED FROM THE GENDER AND MARITAL STATUS

VARIABLES:
FREQUENCY PERCENT
Married Males ............. 552, e 39.4%
Married Females........... 528 i 37.7%
Single Males . ... ... ..... 148 . 10.6%
Single Females............ 172 i 12.3%

THE FOLLOWING VARIABLE WAS CALCULATED FROM THE AGE, MARITAL STATUS
CHILDREN VARIABLES: _

FREQUENCY PERCENT

Young Singles......

Adult Singles...... oo 2167 oL, 11.9%
Single Parent......

Young Couple.... .. ....... 2 5.1%
Mature Couples ... .. .. ... 454 (.. 32.4%
Young Family ... ... ........ 261 oo .18.7%
Mature Family ... ........... 292 .. 20.9%

AND






RIGHT TO CHOOSE?

Row Percents



IELECTRIC PROVIDER:
IChugach

IML+P

|

ILOWER PRICES?
lYea

INo

INot sure

|

IBETTER SERVICES?
lYes

INo

INot sure

|
IWANT TO BE ABLE TO

| SWITCH?
IYea

INo

INot sure

IEFFECT ON LEGISLATOR:

IMore positive
IMore negative

INo difference

|

IAGE OF RESPONDENT:
118-39

140-47

148-57

158+

|

INUMBER OF CHILDREN:
INone

I10ne

ITwo

IThree or more

|

IMARITAL STATUS:
IMarried

ISingle

|

IGENDER OF RESPONDENT:

IMale
IFemale
|

ITotal

+

Row %

91.7*
89.8%

96.3%
68.7%
87.5%

97.7%
69.1%
79.2%

94.3%
47.6%
70.0%

98.9%
35.4%
83.2%

96.9%
91.4%
87.5%
85.09

88.3%
93.4%
92.2%
98.4%

90.6%
91.7%

91.2%
90.6%

90.9%

RIGHT TO CHOOSE?

No

Row %

5.2%
6.1%

1.6%
24.4%
2.2%

1.2%
22.8%
5.2%

3.3%
36.5%
10.8%

1.1%
52.7%
6.7%

1.7%
4.3%
7.8%
9.7%

6.6%
3.8%
5.7%

.8%

5.9%
4.0%

6.5%
4.3%

5.4%

Not sure

Row %

3.5%
4.1%

2.1%
6.9%
10.3%

1.1%
8.0%
15.5%

2.4%
15.9%
19.2%

Total

72.6%
27.4%

73.7%
16.7%
9.6%

72.7%
17.7%
9.7%

91.1%
5.7%
3.2%

64.6%
5.1%
30.3%

31.8%
23.7%
23.4%
21.26

54.7%
15.9%
19.5%

9.9%

77.1%
22.9%

50.0%
50.0%

100.0%
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IMARITAL STATUS
| GENDER:
IMarried Males
IMarried
1Single
ISingle
il
1IFAMILY STATUS:
1lYoung Single
IAdult Single
ISingle Parent
IYoung Couple

Females
Males
Females

BY

10
11
12
13
14
15
16
17
18
19
20
21
22

IMature Couple
IYoung Family
IMature Family
1

ILEGISLATIVE HOUSE
| DISTRICT:
jHouse District
lHouse District
IHouse District
IHouse District
lHouse District
lHouse District
lHouse District
IHouse District
IHouse District
IHouse District
IHouse District
IHouse District
IHouse District
IHouse D istrict

(LEGISLATIVE SENATE

| DISTRICT:
ISenate District
ISenate D istrict
ISenate District
ISenate District
ISenate District
ISenate District
ISenate District
(Senate District
1

ITotal

23
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P= R = = — —

Row

91

95

96

84.
96.
9%
.3%
95.
.8%
92.
92.
88.
90.
5%
.0%
91.
91.

93
85

92

86
91

84.
95.
90.
92.
5%
.6%
91.
91.

90
88

90.

%

0%
90.
91.
91.

2%
8%
6 %

.8%
88.
94.

100.
85.

.0%

92.

5%
7%
0%
2%

1%

1%
3%

7%

2%
9%
0%
7%

2%
7%

1%
1%
5%
5%

1%
7%

9%

RIGHT TO CHOOSE?

1%
.6%
.5%
.6%

[

1.5%
5%
.3%

g~

©

3%
2.5%
.9%

e e Rl S S SN N
o

9%
1%
.3%
7%
1%
0%
9%
A%
5%
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.3%
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.0%
.9%
4%
0%
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1%
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4% |

Not

Row

AW O

sure

%

.9%

2%
8%

.8%

2.8%

0%

.5%

1.6%

w

W o wWwww e N

W W oo ~ANE AN ®W

.0%

.0%

.8%
.0%

1%

2%
9%

7%
5%

4%
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.8%
.8%

.0%
.9%
.6%
1%
.6%
4%
8%

1%
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7%
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4%
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1%
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3%
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3%
3%
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lIELECTRIC PROVIDER:
IChugach

IML+P

1

1IRIGHT TO CHOOSE?
IYes

INo

!Not sure

il

IBETTER SERVICES?
1Yes

INo

INot sure

IWANT TO BE ABLE TO
1 SWITCH?

IYes

INo

INot sure

i

lIEFFECT ON LEGISLATOR:

IMore positive
IMore negative

INo difference

4

IAGE OF RESPONDENT:
118-39

140-47

148-57

158+

t

INUMBER OF CHILDREN:
INone

10ne

|Two

1Three or more

1

IMARITAL STATUS:
IMarried

1ISingle

1GENDER OF RESPONDENT:

IMale
IFemale

I
1Total

Yes

Row

74.
71.

78.
21.
42.

84.
35.
59.

76.
33.
53.

86.
23.
56.

83

69.
76.
80.
78.

73.
73.

73.
74.

73.

%

7%
1%

1%
1%
1%

9%
7%
2%

9%
3%
5%

0%
6 %
0%

A%
73.
67.
66.

7%
0%
5%

4%
5%
9%
8%

7%
7%

1%
3%

7%

LOWER PRICES?

No

Row

16.
17.

12.
74.
31.

13.
55.
31.

70.
27.

10.
13.
20.
24.

20.
14.
10.
14.

16.
15.

17.
15.

16.

%

2%
9%

6 %
9%
0%

4%
59.
.8%

8%

8%
0%
0%

2%

2%
8 %

9%
3%
7%
7%

0%
1%
6 %
1%

9%
9%

8 %
5%

7%

[N
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Not sure

Row

w © ©

IR

%

1%

.0%

.3%
9%
.0%

8%
.5%
.0%

.3%
11.
15.

7%
5%

.8%
2%
1%

1%
13.
12.
1%

0%
3%

.6%
4%
.5%
0%

4%
4%

9.1%

2%

.6%

72.
27.

6 %
4%

.9%

5.4%

72.
17.

1%

7%
7%
1%

1%

5.7%

64.

30.

31.
23.
23.
21.

54.
15.
19.

77.
22.

50.
50.

100

2%

6 %
1%
3%

8 %
7%
4%
2%

7%
9%
5%
9%

1%
9%

0%
0%

.0%
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IMARITAL STATUS BY

| GENDER:

IMarried Males
IMarried
jSingle
ISingle

Males
Females

[FAMILY STATUS:
IYoung Single
jAdult Single
ISingle Parent
|[Young Couple
IMature Couple
IYoung Family

IMature Family

i

ILEGISLATIVE HOUSE
| DISTRICT:
(House District 10
IHouse District 11
IHouse District 12
IHouse D istrict 13
IHouse D istrict 14
IHouse D istrict 15
IHouse D istrict 16
IHouse D istrict 17
IHouse D istrict 18
IHouse D istrict 19
IHouse D istrict 20
IHouse District 21
IHouse District 22
IHouse District 23
1

(LEGISLATIVE SENATE
| DISTRICT:
ISenate District E
ISenate District F
ISenate District G
ISenate District H
ISenate District |
ISenate District J
ISenate District K
ISenate District L

1
ITotal

Females

L e e B e e e e R S T SNl PO

73.
74.
72.
74.

83.
68.
75.
79.
65.
84.
75.

63.
75.
80.
67
76.
72.
80.
77.
67.
76.
68
70.
85.
71.

63.
78.
71.
76.
72.
72.
77.
71.

73.

2%
2%
6 %
5%

6 %
6 %
1%
0%
9%
3%
1%

5%
3%
7%

.0%

1%
5%
4%
3%
1%
9%

4%

3%
0%
6 %

5%
0%
5%
5%
2%
6 %
7%
6 %

7%

LOWER PRICES?

1 No 1

| Row % |

18.3%
15.4%
16.0%
15.9%

12.4%
19.0%
12.7%
12.6%
22.8%
10.2%
14.7%

- — k= = = — PP ¥ = = — PR

23.2%
18.4%
10.3%
20.8%
13.7%
22.8%
14.5%
14.2%
25.9%

6.6%
16.8%
15.7%

8.9%
21.2%

23.2%
14.3%
17.3%
18.7%
20.1%
11.7%
12.3%
21.2%

| e e o e e Tt e S e S Y
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16.7%

Not s

Row

10
11

12

12.

11.

10.

13

11.

15.
10.

ure

%

.5%
4%
.3%
.6%

.0%
4%
1%
.3%
3%
5%
2%

.3%
A%
.0%
2%
2%
6%
1%
5%
.0%
5%
.8%
.0%
0%
2%

3%
1%
2%
.8%
1%
7%
0%
2%

.6%

1
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7%
.6%
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2%
.9%
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3%
1%

.0%
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BETTER SERVICES?

Row Percents



ELECTRIC PROVIDER:
Chugach
ML+P

RIGHT TO CHOOSE?
Yes
No

Not sure

LOWER PRICES?
Yes
No
Not sure
WANT TO BE ABLE TO
SWITCH?
Yes
No

Not sure

EFFECT ON LEGISLATOR:

More positive
More negative
No difference

AGE OF RESPONDENT:
18-39

40-47

48-57

58+

NUMBER OF CHILDREN:
None

One

Two
Three or more
MARITAL STATUS:
Married

Single

GENDER OF RESPONDENT:

Male
Female

Total

i e e el

= —

[t =

Row

73
70

78.
16
20.

83.
32.
58.

76.
22.
48

84
19
56

81
74.
69.
61.

67
75.
78.
82.

73.
69.

72.
73.

72.

%

5%
4%

1%

4%

8 %

7%
1%
6 %

7%
3%

4%

.6%
4%
.3%

4%

4%
3%
3%

.8%

9%
6 %
9%

7%
3%

2%
1%

7%

BETTER SERVICES?

1 No |

\ Row % I

17.5%
18.2%

-k =

1
I 13.4%
I 74.3%
| 38.4%
I
1
I
|

8.5%
63.4%
8.3%

14.3%
63.4%
30.8%

e e e i e

8.4%
75.1%
27.6%

— = =
— = = =

11.1%
14.7%
21.1%
26.9%

- —

21.7%
13.2%
14.2%
.3%

— k= -

©
—_— — —m k= =

17.5%
18.1%

- =

19.2%
16.2%

E- - —
e e

[N

17.7%

Not s

Row

14

20.

o o

10.

11.

10.
10.

ure

%

0%
4%

4%
.3%
.8%

.8%
5%
1%

.0%
.3%
8 %

9%
5%
2%

4%
9%
.6%
8%

5%
9%
2%
.8%

8.8%

.6%

.6%
1%

1%

1
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72.

27

73.
16.

w o

64.

30.

31.

23.

23.
21.

54.

15

19.

77.
22.

50.

50

100

6 %
4%

9%
4%
T %

7%
7%
.6%

1%
T%
2%

6%
1%
3%

8%
7%
4%
2%

7%
.9%
5%
9%

1%
9%

0%
0%

.0%
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IMARITAL STATUS BY
| GENDER:
IMarried Males
IMarried Females
ISingle Males
ISingle Females
IFAMILY STATUS:
IYoung Single
jAdult Single
ISingle Parent
IYoung Couple
IMature Couple
IYoung Family
IMature Family

1

(LEGISLATIVE HOUSE
| DISTRICT:
IHouse District 10
IHouse District 11
IHouse District 12
IHouse District 13
IHouse District 14
IHouse D istrict 15
IHouse D istrict 16
IHouse D istrict 17
IHouse D istrict 18
IHouse District 19
IHouse District 20
IHouse District 21
IHouse District 22
IHouse District 23
1

(LEGISLATIVE SENATE
b DISTRICT:
JSenate Distri E

ct
ISenate D istrict
ISenate District
ISenate District
ISenate District
ISenate District
ISenate District
ISenate D ct
1
ITotal

rX<e—IOmn

-_— — ——hk — = = = —

— kR e

B — — — —

72.
75.
72.
66.

79.
63.
72.
81.
65.
81.
78.

58.
78.
73.
62.
72.
71.
80.
75.
73.
78.
63.
70.
84.
74.

58.
76.
67.
75.
74.
70.
77.
74.

72.

2%
3%
4%
6 %

8%
1%
5%
2%
5%
1%
0%

9%
4%
7%
5%
5%
3%
2%
5%
3%
6 %
3%
3%
2%
8%

9%
0%
5%
7%
4%
9%
2%
8%

7%

BETTER SERVICES?

1 No |

1 Row % |

19.5%
15.5%
17.9%
18.3%

i it e =

1
12.5% |
21.9% |
15.2% 1
13.0% |
24.5% |
11.2% 1
13.5% |

I

1

1
25.7% 1
18.4% 1
16.6% |
24.7% |
18.3% |
19.0% |
15.8% |
13.8% |
19.4% |
10.4% |
18.3% |
|

|

I

|

1

1

|

I

I

I

I

I

I

]

I

e e R i i T

18.6%

19.2%

25.7%
17.5%
21.5%
17.4%
16.6%
14.4%
13.8%
19.2%

i e e N i

17.7%

10

Not s

Row

15.

12

10.

ure

%

.3%
.3%
1%
2%

1%
0%
3%
.8%
1%
1%

.5%

4%

3.2%

1%
.9%
2%
T%
.0%
1%
.3%
.0%
.3%
1%
.8%
.9%

4%
4%
.0%
.9%
.0%
T %
9%
.9%

1%

39

37.
10.
12.

11

32
18

20.

14.
14.
14.
14.

14
14
7

100

NN NN N N N NN N NN N

4%
7%
6%
3%

2%
9%
T%
1%
4%
T%

9%

1%
1%
1%
1%
1%
1%
1%
1%
1%
1%
1%
1%
1%
1%

1%
3%
3%
3%
3%
.3%
.3%
1%

.0%
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WANT TO BE ABLE TO SWITCH?

Row Percents



| WANT TO BE ABLE TO SWITCH? 1 Total

i
| Yea | No I Not aure 1 Col %

—» —— —+ —a —f

| Row % | Row % | Row % 1

ELECTRIC PROVIDER: 1 1 1 1
Chugach | 92.0% 1 5.2% I 2.8% 1 72.6%
ML+P ( 88.9% 1 7.0% | 4.1% 1 27.4%

| 1 1 1

RIGHT TO CHOOSE? 1 1 1 1
Yea | 94.6% 1 3.0% | 2.4% 1 90.9%
No | 55.5% 1 38.2% | 6.3% 1 5.4%
Not aure | 58.9% 1 24.5% | 16.5% 1 3.7%

1 1 1 1

LOWER PRICES? 1 1 1 1
Yea | 95.1% | 2.6% | 2.3% 1 73.7%
No | 75.3% | 18.8% | 5.9% 1 16.7%
Not aure | 88.0% | 6.9% | 5.1% 1 9.6%

1 1 1 1

BETTER SERVICES? | 1 1 1
Yea | 96.1% 1 1.7% | 2.1% 1 72.7%
No | 74.0% | 20.4% | 5.5% 1 17.7%
Not aure | 84.8% | 8.4% | 6.8% 1 9.7%

1 1 1 1

EFFECT ON LEGISLATOR: 1 1 1 1
More poaitive | 97.4% 1 1% | 1.8% 1 64.6%
More negative | 45.5% 1 43.8% | 10.7% 1 5.1%
No difference | 85.4% 1 9.8% | 4.8% 1 30.3%

1 1 1 1

AGE OF RESPONDENT: 1 1 1 1
18-39 | 95.8% | 1.9% | 2.3% 1 31.8%
40-47 | 91.5% 1 5.1% | 3.4% 1 23.7%
48-57 | 92.5% 1 4.9% | 2.6% 1 23.4%
58+ | 82.3% 1 12.9% | 4.9% 1 21.2%

1 1 1 1

NUMBER OF CHILDREN: 1 1 1 1
None | 88.8% | 7.5% | 3.7% 1 54.7%
One | 90.8% | 5.4% | 3.8% 1 15.9%
Two | 95.7% | 2.6% | 1.7% 1 19.5%
Three or more | 95.7% 1 2.1% | 2.2% 1 9.9%

1 1 1 1

MARITAL STATUS: 1 1 1 1
Married | 92.1% 1 5.3% | 2.6% 1 77.1%
Single | 87.8% | 6.9% | 5.3% 1 22.9%

1 1 1 1

GENDER OF RESPONDENT: 1 1 1 1
Male | 91.0% | 5.9% | 3.1% 1 50.0%
Female 1 91.2% 1 5.5% | 3.3% 50.0%

'1 ] ! I
Total | 91.1% 1 5.7% 1 3.2% 1 100.0%

1
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IMARITAL STATUS BY

| GENDER:

IMarried Males
IMarried
ISingle
ISingle

|
1

[FAMILY STATUS:
(Young Single
IAdult Single
(Single Parent
(Young Couple
IMature Couple
IYoung Family

Malos
Females

IMature Family
|[ILEGISLATIVE HOUSE
| DISTRICT:
IHouse D istrict 10
IHouse District 11
IHouse District 12
IHouse D istrict 13
IHouse D istrict 14
IHouse D istrict 15
IHouse D istrict 16
IHouse District 17
IHouse D istrict 18
IHouse D istrict 19
IHouse District 20
IHouse D istrict 21
IHouse District 22
IHouse D istrict 23
(LEGISLATIVE SENATE
| DISTRICT:
ISenate District E
ISenate District F
ISenate District G
ISenate District H
ISenate District |
ISenate District
ISenate District K
ISenate District L
1

ITotal

Females
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WANT TO BE ABLE TO SWITCH?

Yes

Row

91.
92.
88.
87.

95.
82.
92.
96.
89.
95.
92.

95.
96.
87.
88.
4%
87.
94.
95.
90.
90.
86.
87.
99.
90.

87

95.
92.
87.
91.
92.
88.
93.
90.

91.

%

8%
5%
3%
4%

3%
3%
3%
3%
0%
9%
7%

0%
8 %
2%
3%

7%
2%
1%
4%
2%
0%
8%
0%
8%

0%
0%
9%
0%
8%
1%
4%
8%

1%

12
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%

.8%
.8%
0%
1%

1%
4%
2%

7%
8%
1%
7%

9%
4%
.8%
.6%
.0%
3%
8%
.8%
3%
.8%
A%

2%

.0%
2%

9%
.6%
3%

6%

.0%

6%

.6%
2%

1%

- — =k

- - — — e S ——

e
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Not sure

Row

S~ N

[N

N o AR R WO oo N

N = 0P o PN

%

4%
1%
1%
.9%

6%
.3%
5%

.3%

0%

1%

1%

8%
.0%
.0%
.5%

9%

.0%
1%
.3%
.0%

6 %

.0%

.0%

1%
4%
.8%
4%
2%
.3%

0%

.0%

2%
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32
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1%
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EFFECT ON LEGISLATOR

Row Percents



lIELECTRIC PROVIDER:
IChugach
IML+P

IRIGHT TO CHOOSE?
|Yes

INo

INot sure

[LOWER PRICES?
IYes

INo

INot sure

IBETTER SERVICES?
1Yes

INo

INot sure

IWANT TO BE ABLE TO
| SWITCH?

IYes

INo

INot sure

IAGE OF RESPONDENT:
118-39

140-47

148-57

158+

INUMBER OF CHILDREN:

INone
|One
|Two
IThree or more

IMARITAL STATUS:
IMarried
ISingle

|[GENDER OF RESPONDENT:

IMale
IFemale

ITotal

EFFECT ON LEGISLATOR:

More
positive

Row

65
61

70.
13.

75.
27.
45,

75.
30.
4%

46

69

75.
62.
0%
54.

62

59.
4%
1%
72.

70
69

64.
65.

64

64.

%

.8%
.3%

2%
2%

3%
9%
8 %

2%
9%

0%
2%
37.

2%

0%

1%

5%

7%

0%

3%
6%

.0%
65.

1%

6 %

13

— ke — —

[EE—

e L e e N T e e il T I E T N

More
negative

Row

[SLI

49
16

39

IS N Do © g~ N

w o

%

.8%
.9%

.0%
.6%
4%

.6%
21.
.3%

5%

4%
21.
.9%

7%

.5%
4%
17.

2%

2%
6%
4%
7%

1%
1%
0%
4%

.9%
1%

1%
5%

1%

(difference

- =k — P

e

No

Row

29

32.

27.
37.
83.

23.
50.
50.

23.
47.
50.

28.
52.
45.

22.
33.
32.
35.

34.
24.
26.
25.

30.
28.

29.
31.

30.

%

4%
8%

8 %
2%
6 %

1%
6 %
9%

5%
4%
7%

4%
5%
6 %

8%
3%
6 %
0%

2%
9%
3%
6 %

8%
8 %

3%
4%

3%

i e e T e e e e S O

-k P PP

—P P P TR R PR R TR RPRRRPRRER TR RR R

R e e

Tot

72.

27

(&)

73.
16.

72

17.

al

%

6 %
4%

.9%
4%
1%

7%
7%
.6%

1%
7%
7%

1%

5.7%

w

31.
23.

23

21.

54.

15
19

77.
22.

50.

50

2%

8 %
7%
4%
2%

7%
9%
5%
9%

1%
9%

0%
.0%

0%

L

o

B R R R R R R TR R R RRE T RRRPRER RPRPRPRRRE R R PR R RR RBR R =B B BB o—



MARITAL STATUS BY

GENDER:
Married Males
Married
Single
Single

Males
Females

FAMILY STATUS:
Young Single
Adult Single
Single Parent
Young Couple
Mature Couple
Young Family
Mature Family

Females

LEGISLATIVE HOUSE

DISTRICT:
House District
House District
House D istrict
House D istrict
House District
House District
House District
House D istrict
House District
House District
House D istrict
House District
House District
House D istrict

LEGISLATIVE SENATE

DISTRICT:
Senate Distric
Senate Distric
Senate Distric
Senate Distric
Senate D istric
Senate Distric
Senate D istric
Senate Distric

Total

- - . o o+

10
11
12
13
14
15
16
17
18
19
20
21
22
23

rX<—IOmTm

More
positive

Row

62.
66.
69.
61.

68.
59.
76.
74.
56.
75.
4%

64

54.
66.
64.
56.
72.
57.
.9%
68.
60.
71.
59.
68.
68.
66.

69

54.
65.
64.
63.
4%
65.
4%
66.

64

68

64.

%

5%
1%
8%
9%

5%
3%
1%
0%
2%
5%

3%
8%
7%
4%
8%
3%

2%
6 %
1%
0%
5%
3%
1%

3%
7%
6 %
6 %
0%
1%

6 %

More

negative

Row

AN w o

N

%

4%
4%
.5%
.0%

.3%
.3%
.5%

7.3%

.6%

4.7%

8.5%
3.7%

(&)

O W o NwWw o bDhwWSOO

o A~ 0o WU ©

.9%
9%

3%
0%
1%
2%
8%

2%
9%
1%
1%
2%

.5%
3%
6%

6 %

.5%
5%
.9%
2%

1%

Idifference

e el S i Y

e S e i SN

No

Row

31.
30.
22.
34.

27.
34.
18.
26.
36.
22.
30.

37.
29.
34.
36.
23.
39.
26.
27.
30.
25.
33.
24.
28.
27.

37.
32.
29.
32.
29.
29.
26.
27.

30.

%

1%
5%
6 %
1%

2%
4%
5%
0%
6 %
0%
9%

2%
5%
4%
7%
0%
7%
0%
6 %
6 %
7%
2%
8%
6 %
6 %

2%
0%
9%
9%
1%
5%
7%
6 %

3%

1
-+

1

—RP PR PR PR RPRRRR PR R R R RRRRRRRRRRPRRP R P B R

L S e N =

39

37.

10
12

11.

32
18
20

NN NN N N N N NN NN NN

14
14
14
14

14.
14.

7

[
o
o

%

4%

7%
6%
3%

2%
9%
1%
1%
4%
1%
.9%

1%
1%
1%
1%
1%
1%
1%
1%
1%
1%
1%
1%
1%
1%

1%
3%
3%
3%
3%
3%
3%
1%

.0%



t*aQr 1

Economic Deregulation and Customer Choice:
Lessons for the Electric Industry

Robert Crandall m y Ellig
The Brookings Institution Center for Market Processes

Washington, o c Fairfax, VA



Executive Summary

Policymakers and regulators are engaged in an ongoing debate about introducing
customer choice in electric service. The most comprehensive legislative proposals envision a
market in which all customers could choose their electricity suppliers. Electric utilities would no
longer have monopoly rights to sell electricity to particular groups of customers. Instead, they
would become transporters of electricity, and they could also compete in the generation
marketplace. The price of the electricity would no longer be regulated, although the price of
transportation still would be.

During the past two decades, numerous industries with many economic similarities to
electricity have already undergone price and entry deregulation in at least part of the industry.
The most significant include natural gas, telecommunications, airlines, trucking, and railroads.
Like electricity, these are “network” industries. Suppliers and customers are connected via a
network of pipes, wires, air routes, roads, or rails, and the decisions of one network user can
affect the ability of others to use the network.1 The experience of these five industries can
therefore serve as a guide in the debate over customer choice in electricity.2 A review ofthe
evidence reveals several broad conclusions about the effects of deregulation, and each
conclusion carries with it a policy implication.

Because of this fact, analysis of these five industries is more relevant to the electricity debate than that of
nonnetwork industries that were deregulated at similar times, such as oil production, stock brokerage, or savings and

loans.

2We are hardly the first to notice the similarities between electricity and other deregulated Industries. In August
1996, the NatiorRegulatory Research Institute released a report whose substantive findings largely agree with
ours (Costello and Graniere 1996).



Summary of Trends Following Regulatory Change

R
% Real grice reduction after.. genefqtfu ueto
Industry 2year oyears  10years eregulation
Gas 10-38% 23-45) %7—57% NA*
(1984-86) (1984-89) 1934-HA)
Long Distance  5-16% 23-41% 40-47% billion
Wi el Gk ey »
Airlines 13U 12% 290 194 billion
Bhm  fre (e  °
Trucking NA"™ 3-17% 28-58)*"  $196 hillion
(1980-85) (1977-87)
Railroads 4% 20% 44% $9.10 hillion
(1930-82) (1980-85) (1980-0)

Note: All figures are real, in $1995. Consumer benefit figures in the last column measure totaI
consumer benefits, including both price reductions and changes in service quality.

Source: Farprice reductions, see Appendix and/or text ofstudgfor data. Consumer benefit
figures arefrom Crandall (1991), Morrison arid Winston (1995), and Winston t. al, (1990).

N.A*. For natural gas, no controlled studies quantify the separate effect o f deregulation on gas
prices. Winston (1993, 1274-75) speculates that the consumer benefits exceeded economists’
prederegulation predictions, which were in the range of$2-4 billion in 1995 dollars. |f gas prices
had remained at 1984 levels, consumers would have paid $50-60 billion more for gas in 1995.

N.A.**: For trucking, no studies have documented the effects for the first couple of years.

***N o trucking figure is available for 1980-90; figure quoted is for 1977-87, from Corsi (1994).
Because regulation made it difficult to cut trucking rates, the bulk o f these rate reductions

occurred after 1930.



* Finding: Deregulation and customer choice lower prices.

In each of the five industries, ?FICGS paid by customers fell significantly as a result of
derequlatory reforms. Within the first two years of deregulation, prices had fallen by 4-15
Percent, and sometimes more for certain groups of customers. Within 10 years, prices were at
east 25 percent lower, and sometimes close to 50 percent lower. Of course, not all of these
changes were due to changes in the requlatory regime, but scholarly studies consistently show
that Tiguiatory reform created billions of dolfars worth of consumer benefits. Consumers gained
substantially— notjust because of rate reductions, but also because of improvements in the
quality of seivice. “All broad consumer groups shared in the price reductions, though some

benefited more than others.
Policy implication: Competition iIs desirable.

Policymakers concerned about consumers should open electric service to competition,
deregulate rates, and promote consumer choice as quickly as possible.

» Finding: Deregulation and customer choice align service quality with customer desires.

The only declines in service quality attributable to dere?ula_non or regulatory reform
occurred when re%ulatlon previously limited customer choice, forcing customers to pay premium
prices for gf_old-pla ed service. Cruclal social goals like airline safety; reliability of gas service,
and reliability of the telecommunications network were maintained or improved by derequlation

and customer choice.
Policy implication: Service quality isno excusefor delay.

Concerns about reliability and other aspects o fservice quality arc reasons to expedite,
regulatory reform. Under deregulation, service quality choices will enable consumers to select
the services that best meet their needs.

* Finding: Consumers have experienced genuine benefits, not just reallocation of costs
among customer classes.

Regulatory reform Is not a zero sum game; it has ?enerated genuine ([zams for consumers
and society as awhole. It is possible to find narrowly defined (tlroups of customers in special
circumstances who paid somewhat hl(?her prices after deregulation, but the gains to the vast
majority of consumers far outweighed the effects on these small groups.

~ Consumers gained for two reasons. First, deregulation or regulator%reform aligned
prices more closely with casts, leading to a more efficient use of resources by bath firms and
customers. Second, firms faced greater incentives to adopt cost-reducing or quality-enhancing
Innovations in technology, marketing, and business strategy, which often were not"predicted

heforghand.



Policy implication.* Transition costs are no excusefo r delay.

. Basedon the experience in other industries, electricity regulatory reform shouldproduce
gains well in excess o fthe fransition costs. Therefore, theprésence o ftransition costs is no
excusefor delaying or avoiding reform,

* Finding: The lower the barriers to customer choice, the greater benefits customers
receive.

Rates fell faster in parts o fthe market where regulators permitted greater customer
choice. In telecommunications, for example, long-distance rates fell faster in the interstate
market than the intrastate market, because state regulators have been less tolerant o f competition
and price cutting. Similarly in the airline industry, during the 1970s proponents made a powerful
case for deregulation by showing that tickets were less expensive on the less heavily regulated
intrastate routes of Texas and California.

bPoIiCﬁ/timpIication: Choicefor an customersfor all competitive services will provide the most
engfits.

The best way to let all customers reap the benefits o fcompetitive electric service is to let
all customers choose their electricity suprIlers. Policyproposals that deregulate only the
wholesale electricity market, or allow only large customers to choose thelrsuPpllerS, are thus
inferiorfrom aconsumerPerspectl\(e. For similar reasons, states that refuse to allow
competitionfrom out-of-state suppliers do their own citizens a disservice,

 Finding: Competitive markets continue to evolve in response to consumer needs.

Although prices fell noticeably in response to deregulation, adjustment to the new,
deregulated environment was far from immediate for incumbent firms. Regulation affects not
just the structure ofincentives facing a firm, but also its corporate culture— the shared
assumptions about what types o f activities generate business success. Regulation can change
relatively quickly, but corporate culture often changes slowly, and so corporate strategics may
also adjust slowly to the deregulated environment. For the five industries in this Study,
significant changes and adjustments are occurring even after 10 years. Benefits ofregulatory
reform continued to accrue long after the market was first opened.

Even if some firms adjust quickly to the deregulated environment, that environment
changes much more quickly than the regulated environment. The industries in this study did not
move from a"monopoly equilibrium” to anew “competitive equilibrium.” Rather, they moved
from a fairly stable regulated environmentto an evolutionary environment in which competitive
rivaliy continually forces producers to improve their performance. Since it is unlikely that firms
w ill ever stop learning, and consumers arc never satisfied with the status quo, a stable

equilibrium is extremely unlikely.

The five industries in this study present a plethora o f examples ofinnovations that were
not foreseen or planned beforehand. These include natural gas hubs, airline hub-and-spoke



systems, and a multitude of types of new services and customer-premisr-s equipment in
telecommunicatiops.  Such deveIoR]ments hould give pause to anyone who claims to be able to

predict either the likely or the optimal market structure.
Policy implication: Open and competitive markets should he allowed to evolved

Legislators and requlators should resist the temptation to elaboratelyplan either the
structure 0fmarkets or thé transitionprocess, The temptation to overplan takes manyforms,
mandates thatpower must be bought andsold through a central "POOLCO" cmd

includin
proposa% that would restrict the range o fcontracts that generators can make with customers.

In any move towardgreater reliance on markets, transitionproblems must be addressed.
But the significant ones where government muS. play a role, such as those dealing with
transition costs, involve the asmgnm,ent 0 reassignment o fproperty rights to various market
parUmPants. Theproper role ofpolicy is not fo *design market mechanisms " but to create and
protect aframewaork o fproperty rights that allows market institutions to evolve on their own.
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Electric Power Competition In Alaska
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Before tlie
Senate Labor and Commerce Committee

Alaska Legislature

My name is Michael Dotten and 1am a shareholder in the law firm of Heller,
Ehrman, White & McAuliffe. For the last 20 years | have been involved in the
electric power and natural gas industries, first as a regulator as an Assistant
Attorney General assigned to the Idaho Public Utilities Commission and then, as
lead rate counsel for Bonneville Power Administration, a large federally owned
electric utility that sells 50 percent of the power in the Pacific Northwest and
provides 80 percent of the region’s bulk transmission. For the last 15 years, | have
been in private practice representing large consumers of natural gas and electricity,
utilities, independent power producers, and cogenerators. | recently represented
Columbia Steel Casting Co., Inc. as plaintiffin a successful Federal antitrust lawsuit
against Portland General Electric Company, its incumbent electric utility on grounds

that the utility unlawfully monopolized sales of electric power in Portland, Oregon.
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Portland General filed a Petition for Certiorari with the United States Supreme
Court and we await a decision by the Supreme Court as to whether it will giant

review,

My practice has included work in 16 states. Many of those states today
permit competition in the sale of electric power in one manner or another. Electric
power service consists of three parts: generation (or power), transmission (to move
electric power to load centers at high voltage) and distribution (lines that take power
from high voltage to stepped down voltage and then over wires to businesses and
homes). In the west, the states of California, Nevada, Oregon, Washington, and
Montana all have fairly extensive state-wide or pilot programs offering customers a
choice in their electric power suppliers. Distribution utilities remain monopolies,

but there is competition to provide electric power to all classes of consumers, and

prices are dropping.

In other words, Alaska would not be alone in providing its consumers with a
choice in allowing competitive access to electric power suppliers. If Alaska fails to

do so, however, it will handicap itselffrom attracting new industry.
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| come before you today to describe why I believe current Alaska law not
only permits, but mandates competition in the sale of electric power. | am also here
to reassure you that Alaska law permits the Alaska Public Utilities Commission to
create monopoly electric power distribution territories where it concludes

duplication of facilities would be harmful to the public interest.

Free enterprise is the foundation of our country’s economic philosophy. In
the words of the United States Supreme Court, “antitrust laws are the magna carta
of free enterprise. They are as important to the preservation of economic freedom
and our free-enterprise system as the Bill of Rights is to our fundamental personal

freedoms.” [US v. Topco, 405 US 596, 610 (1972)].

Despite this country’s historical commitment to free enterprise, the belief
arose that some utilities are natural monopolies. Because of the tremendous capital
investment that some utility systems require, and technological barriers to entry, it
made no sense to have companies compete. Instead, some (but not all) states
granted utilities a protected monopoly in return for regulated rates and services.
However, as described below, this right to monopolize is not absolute and
unfettered. The federal courts have increasingly held that, even in industries where

monopolization has historically been permitted, as competition becomes
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technologically and economically feasible, monopolization may become unlawful.

In those circumstances the Courts will take a harder look at whether monopolization

IS sanctioned by the state.

Given the importance of the antitrust laws in preserving free enterprise, it is
not surprising that the courts in this country that apply and interpret the antitrust
laws are reluctant to create exceptions to those laws. The Court of Appeals for the
Ninth Circuit (the Circuit in which Alaska is located) has held that immunity from
the antitrust laws is “disfavored, much as are repeals [of the antitrust laws] by
implication because of Congress’s ‘overarching and fundamental policies’
protecting competition.” Columbia Steel Casting Co., Inc. v. Portland General
Electric Company, 111 F.3d 1427, 1436 1 This rule applies even in the electric

power industry which many people previously consider to be a “natural monopoly.”

As this body is aware, electric power is gradually undergoing the same
deregulation and is subject to the same competitive forces that have reduced

consumer costs in the airline, telecommunications, natural gas, railroad and trucking

1The Ninth Circuit cited for these fundamental {)roposmons the cases FTC v. Ticor Title
I 0., 504 U.S, 621 636 (1992) and City o fLafayette v. Louisiana Power & Light Co., 435

B S0 (1975).
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industries. As with many industries, the Federal courts are being used as vehicles
by frustrated consumers to obtain competitive pricing from electric utility suppliers.
To ward off these challenges to their monopolization and to defend themselves
against claims for monopoly pricing, electric utilities seek to use a variety of
exceptions to the normal application of the antitrust laws. Despite the courts’
general reluctance to permit exceptions to the antitrust laws, some exceptions have
arisen. One of those exceptions, called “the state action doctrine,” arose, not from
statutes, but from Federal court holdings. In the 1943 case ofParker v. Brown,2 the
Supreme Court determined that the antitrust laws were never intended to interfere
with states implementing state policy. The Court recognized that states must have
|atitude to formulate regulatory policies that may be inherently anticompetitive.
Accordingly, the Court ruled in Parker v. Brown that the states acting in then-

sovereign capacity are immune from the antitrust laws.

Subsequent decisions extended that immunity to private parties acting
pursuant to expressly established state regulatory policies. Those decisions
developed a test for state action immunity that balances state sovereignty against the

judicial policy against implied immunities to the antitrust laws. That test was

2317 U S. 341 (1943).
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formally articulated in the case of California Retail Liquor Dealers Association v.
Midcal Aluminum, Inc. ("Midcal") 445 U.S. 97 (1980). That decision holds that
anticompetitive conduct is not immune from the antitrust laws unless that conduct is
“clearly articulated and affirmatively expressed as state policy” to displace
competition with regulation and “second, the policy must be actively supervised by
the State itself.” Midcal, 445 U.S. at 105. In other words, the state legislature
acting in its sovereign capacity may sanction certain anticompetitive conduct on the
part of state officials or private actors, but that sanction must be unmistakable. It

cannot be implied in the statutes, nor can it arise defacto from the inaction of

administrative agencies.

Even though municipalities are arms of the state, the Supreme Court has held
that “before a municipality will be entitled to the protection of the state action
exemption from die antitrust laws, it must demonstrate that it is engaging in the
challenged activity pursuant to a clearly expressed state policy.” Town ofHallie v.

City ofEau Claire, 471 U.S. 34 (1985).

The question for die Legislature, in light of this background is: to what extent

does Alaska law clearly articulate and affirmatively express a policy to displace

competition for retail sales of electric energy with regulation? The answer makes
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engineering, economic and policy sense and is based on a straightforward reading of

Alaska law. AS 42.05.221 (d) reads as follows:

In an area where the commission determines that two or more public
utilities are competing to furnish identical utility service and that this
competition is not in the public interest, the commission shall take
appropriate action to eliminate the competition and an}' undesirable
duplication of facilities. This appropriate action may include, but is not
limited to, ordering the competing utilities to enter into a contract that,
among other things, would:

(1) delineate the service area boundaries in each of those areas
of competition;

(2) eliminate existing duplication and paralleling to the fullest
reasonable extent;

(3) preclude future duplication and paralleling;....

Note that the foregoing approach does not “clearly articulate and
affirmatively express” Alaska’s intent to permit monopolization of electric power
sales. It merely evidences the state’s intent (after appropriate findings are made) to
eliminate duplication and paralleling of distribution (and potentially transmission)

facilities—the only facilities that could be “parallel.”

Even ifit can be said that a state public utility commission acquiesced in a
utility’s maintenance of monopoly electric sales, that is not sufficient to insulate the

utility from private antitrust liability to consumers who seek access to competitive
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markets. Federal Courts are willing to view antitrust immunity through the lens of
an evolving technological and economic world. A monopoly insulated from liability
when competition is technologically or economically impractical may find itself

unprotected when competition becomes feasible. | offer the following real-world

examples:

Do you recall the days when we all dialed our calls over black rotary
telephones owned by the local exchange company? The local exchange companies
claimed (correctly for years) that permitting phones produced by others to be
connected to their lines would disrupt service. They claimed that the phone system
needed to be a seamless web to assure adequate service. Gradually, however,
alternative telephone handset and equipment providers convinced the federal courts
and regulatory bodies that they could supply telephones that would be perfectly

compatible with the local exchange companies’ wires and switches.

Later, in the case ofM C| Communications Corp. v. AT&T Co., 708 F.2d
1081 (7th Cir.) cert, denied, 464 U.S. 891 (1983) and its progeny, the Federal
courts concluded AT&T had misused its essential facility to eliminate competition,
that long distance service did not need to be part of a vertically integrated monopoly

and the Court ordered the breakup of AT&T. Today, we are seeing competition for
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dial tone service. Why? Because each of these steps in breaking up a vertically-
integrated monopoly became feasible from a technological and economic
perspective. The Federal courts merely applied antitrust law to assure that

monopolies were not needlessly perpetuated.

We have seen the beginnings of this evolution in the electric power industry
as well. In Cantor v. Detroit Edison Company, 428 U.S. 579 (1976) the United
States Supreme Court held that Detroit Edison was not insulated from antitrust
liability for carrying out a program that allowed consumers to receive free
replacement light bulbs from the utility. Suit was filed by a drug store owner who
complained that the program constituted an unprotected restraint of trade. The
Supreme Court found that the utility was not insulated under the state action
doctrine from liability, even though the Michigan Public Service Commission had
approved the tariffs that established th/ bulb replacements and thereby approved the
program bv implication. In effect, the free replacement of light bulbs, which had
taken place since 1886, was part of a vertical monopoly that was no longer

teclmologically or economically necessary.

Today, it is no longer tecimologically or economically required for electric

utilities to provide vertically integrated monopoly generation, transmission and
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distribution service—tliere are technologically and economically feasible alternatives.

As the Supreme Court said of electric utilities in Cantor.

There is no logical inconsistency between requiring such a [utility] firm to
meet regulatory criteria insofar as it is exercising its natural monopoly powers and
also to comply with antitrust standards to the extent it engages in business activity in

competitive areas of the economy.
Cantor v. Detroit Edison Company, 428 U.S. at 596.

To the same effect, the Supreme Court held that insurance companies that
might be insulated from antitrust liability under the federal McCarran-Ferguson Act
are not immune from related activity that is subject to competition. Group Life &

Health Insurance Company etal. vRoyal Drug Company, 440 U.S. 205 (1979).

AS 42.05.221(d) does clearly articulate and affirmatively express the state’s
intent to permit monopolization of distribution facilities when necessary to prevent
what the Alaska Public Utilities Commission finds to be harmful duplication of
facilities. But that is as far as the Alaska statutes go. Whether the Alaska statutes
would permit the vertically integrated monopolization of service when there was no
technologically or economically feasible competition for the sale of electric power is
now a moot question. Now that there are technologically and economically feasible

alternatives to the sale of electric power over distribution lines that form a natural

10
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monopoly, it is clear that neither federal nor state law will insulate a utility that
seeks to monopolize sales of electric power over those lines from federal antitrust
liability. As they have many times in the past, the federal courts will afford private
litigants a remedy against monopolization that is not clearly articulated and
affirmatively expressed as the state’s own policy. Even if a state public utility
commission has acquiesced in monopoly sales of electric power, that will not
insulate the utilities. As the Ninth Circuit Court of Appeals recently said in

Columbia Steel Casting Co., Inc. v. Portland General Electric Company.

As amatter of law, then, neither the 1974 Order nor any other
subsequent orders ofthe OPUC [Oregon Public Utilities Commission] amend
the 1972 Order to clarify that Order as an expression of state policy to
displace competition with regulation. At best, these orders recite that the
utilities have stopped competing with each other within territories they have
defined. As our court has said, mere “state authorization, approval,
encouragement, or participation in restrictive private conduct confers no
antitrust immunity.” Phonetele, Inc. v. American Tel. & Tel. Co., 664 F. 2d
116, 736 (9th Cir. 1981) (quoting Cantor v. Detroit Edison Co., 428 U.S.
579, 592-93, 96 S. Ct. 3110, 3118-19,49 L.Ed. 2d 1141 (1976), cert denied,
459 U.S. 1145, 103 S.Ct. 785, 74 L.Ed.2d 992 (1983).

Columbia Steel Casting Co., Inc. v. Portland General Electric Company, 111 F.3d
1427, 1441-42 (9th Cir. 1997).

This opinion is not “out there” in isolation. A federal district courtjudge in
Idaho recently reached a similar result in the case of Snake River Valley Electric

Association v. PacifiCorp, (Civil No. 96-0308-E-BLW, April 25,1997, District of

11
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Idaho) (interlocutory review denied by the U.S. Court of Appeals for the Ninth
Circuit). Although I am proud of the result in the Columbia Steel case, | believe it

reflects a straightforward application of the Supreme Court’s test in the Midcal case.

We are not here today to challenge the notion of natural monopolies. We
agree that some utility service cannot reasonably be duplicated and AS 42.05.221(d)
affords the .Alaska Public Utilities Commission the authority to bar duplication and
paralleling of distribution and transmission facilities. But the tremendous changes
that have occurred in the past few years in the electric industiy have now made it
feasible for sales of electric power to be scheduled across lines owned by third
parties. That is the essence of competition that is taking place in the lower 48. For
the last couple of years utility pilot programs have proven that electric power sales
can be decoupled (or “unbundled”) from distribution and transmission service, and
consumers can be afforded substantial savings from the resulting competition.
Alaska's utility statutes are not a bar to competitive sales of electric power that are
now tecimologically and economically feasible. Neither are they a defense to
challenges under the federal antitrust laws of those utilities that seek to block access
to competition. | can assure you from my own experience that larger consumers of

electric power are willing to use the antitrust laws, where necessary, to challenge

12
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anticompetitive conduct by utilities. Businesses that increasingly compete in the
world economy have no tolerance for higher prices paid to utilities that seek to

protect themselves from competition.

We are not here advocating that legislation is necessary to allow competition
to proceed, either. Electric utilities in this state have no lawful alternative but to
permit competition to proceed. Ifthe legislature or the Alaska Public Utilities
Commission do not act to define how competition is to proceed, then a Federal court
judge (as in the Columbia Steel and Snake River cases) may define the manner in
which competition must go forward. All it would take to put the resolution of this
question before a federal judge is a plaintiffwho believes they have a sufficient

stake in encouraging competition in electric power sales.

In addition to private litigation, the United States Department of Justice,
through its Antitrust Division has become increasingly more active in the electric
power arena. In 1997 the Justice Department filed suit against Rochester Gas and
Electric Corporation (RG&E) in the United States District Court for the Western
District of New York challenging the anticompetitive aspects of a contract entered
into between RG&E and the University of Rochester in which RG&E promised to

provide electricity to the University in return for the University’s promise not to use
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cogeneration to compete with RG&E. After a federal judge refused to dismiss the
complaint, on February 20 of this year, RG&E and the Justice Department entered
into a stipulation and submitted a consentjudgment to the Court by which RG&E
voluntarily surrendered the right to enforce the provisions eliminating competition in
the sale of electric power from its agreement and prohibiting LG&E from “entering
into or enforcing a covenant or agreement not to compete in the retail sale of

electricity with any competitor.”

Finally, I want to describe why competition is worth the effort. The
Brookings Institution published, in 1997, a study entitled “Economic Deregulation
and Customer Choice: Lessonsfor the Electric Industry. " The study reveals that
in the natural gas, long distance telecom, airlines, trucking, and railroad industries,
deregulation (and competition) resulted in real price reductions in the short term
(2 years) the medium term (5 years) and the long term (10 years) with the price
reductions getting larger over time. The study also reports that all classes of
customers (notjust large industrial customers) enjoyed substantial savings in each of

these industries. A table, revealing the results is attached to this testimony.

| appreciate the opportunity to address you. The changes that will take place

in the electric power industry in the next few years will create many new
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opportunities. 1f Alaska does not impede market access and moves swiftly to
encourage competition, it will enjoy a relative competitive advantage in attracting
new husiness to the state as the savings resulting from competitive markets become

available sooner, rather than later.

Respectfully submitted,

Michael C. Dotten
HELLER, EHRMAN, WHITE & McAULIFFE

200 S.W. Market Street, Suite 1750
Portland, Oregon 97201-5718

(503) 795-7420
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OFFICE OF GOUERNOR FAX NO .: 9074653147 04-23-98 02 122P

FISCAL NOTE
STATE OF ALASKA BILL NO. SB 355
1998 LEGISLATIVE SESSION
Revision Date (Note if & Dept. Affected  Commerce
Title Prowsmn ofelectrlc service BRU APUC
“component apuc

Sponsor S. Labor &Commerce
Requester S. Labor &Commerce Component Serial No. 364
Expenditures/Revenues (ThOUS&ﬂdS Of DOllarS)
OPERATING EXPENDITURES FY 89 FYOO FY 01 FY 02 FY 03 FYo4 |
Personal Services 791 791 791 791 791 791
Travel 06 06 0.8 06 06 08
Contractual 270 270 270 270 270 270
Supplies 11 11 11 11 11 11
Equipment 02 02 02 02 02 0.2
Land &Structures 00 00 00 00 00 00
Grants & Claims 00 00 00 0.0 00 00
Miscellaneous 00 00 00 00 00 00

TOTAL OPERATING 108.0 108.0 108.0 108.0 108.0 108.0
CAPITAL EXPENDITURES |
ICHANGE IN REVENUES ( ) | 1080 | 1080 | 108.0 1080 | 1080 108.0

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health
Other (Specify Type) 1080 108.0 1080 1080 1080 108.0
TOTAL 1080 108.0 108.0 108.0 108.0 1080

Estimate ofany currentyear (FY98) cost:

POSITIONS
Full-time
Part-time
Temporary

JANALYSIS:  (Attacha soporvto pago Ifnecenary)
This hill would requwe the Comm|?3|on to issue rdersthhm 10 dEVS of a request b ODya certificated

A
=
=
-
el
—

electric utility. There Is no precedent orexg ting ge C|3|onst IS Quickly. . Even in competitive m darkets
séuch as long gistance telec mmun|cat|ons edeadlme oract|on ona utility filing is 30 days, an
ommIssio

has the option to reject the application If itis incomplete, ort end thef||| or further
hnvesﬂganon The ten- gay turnarJound WOSPJ) notal a?ow for public otice of th Hf lings requwedgo

A Utility Finance Analyst Ii, Range 19 and part t|meAdm|n|strat|ve Clerk (Range 8) would be
required to hande the fast turnaround required orthese filin [%s along with the follow-up analysis of
whether the Interim rates were Just and reasona le. The Co m|35|0n would be required to schedule
s ecial meetm(l;s to handle these filings, because regularly scheduled meetings would not meet the

statutory deacline.
Division Alaska Public Utilities Commission Date  4/20158
Approved by Commissioner Dote
Agency

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Informetion, call the Governors Legislative Office

(RMWO7) netr THjmijcs/CMA Page of

FISCAL NOTE(S)
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FISCAL NOTE

NO.
STATE OF ALASKA BILL VERSION: SCR 1
1997 LEGISLATIVE SESSION PUBLISH DATE:

Revision Date: Department Affected: Legislative Affairs Agency

Title: Proposing amendments to the Uniform BRU: Legislative Council
Rules...relating to certain committee meetings held outside
Sponsor: Senator Duncan Component: Session Expenses
Requestor: Senate Judiciary

COMPONENT SERIAL NO: “

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 98 FY 99 FYOO FY 01 FY 02

PERSONAL SERVICES 0 0 0 0 0
TRAVEL 85.0 85.0 85.0 85.0 85.0
CONTRACTUAL 13.5 13.5 13.5 13.5 13.5
SUPPLIES 0 0 0] 0 0
EQUIPMENT 0 0 0 0] 0

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 98.5 98.5 98.5 98.5 98.5
CAPITAL 0] 0 0 0 0
REVENUE FUND SOURCE 0 0 0] 0] 0]

FUNDING: (Thousands of Dollars)

GENERAL FUND 98.5 98.5 98.5 98.5 98.5
FEDERAL FUNDS

OTHER FUND SOURCE

TOTAL 98.5 98.5 98.5 98.5 98.5
POSITIONS:

FULL-TIME 0 0 0 0] 0]
PART-TIME 0 0 0 0 0]
TEMPORARY 0 0 0 0 0]

Estimate of currentyearim pact:

ANALYSIS: (Attach a separate page if necessary)
SCF. 1 amends the Uniform Rules of the Alaska State Legislature. It requires that each standing

committee hold a meeting at a location outside the Capital between the 61st and 70th day of a regular
session. There are 18 standing committees.

This fiscal note assumes
(1) Only Legislators who are members of a standing committee would travel to the meeting.

(see next page)

Prepared By: Karla Schofield, Deputy DirectoA-'iC-O™ jLj.ui'u.cJ/
Division: Administrative Sen/ices . >

Approved By: Pamela A. Varni, Executive Director
Agency: Legislative Affairs Agency

Date: {

FY 03

85.0
13.5

98.5

98.5

98.5

o

Phone: 465-3852
N Date: il12g \_l

JA

Distribution (by preparer): Leg. Finance, Legislative Sponsor, Requestor, OMB, Gov., & Impacted Agency(ies).
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CONTINUATION OF FISCAL NOTE: SCR 1

(2) One staff person would travel to each committee meeting.

(3) Meeting schedules would be coordinated as much as possible to minimize travel costs.
For example: If four committee meetings were scheduled in Anchorage, the meetings
would be scheduled within a two day period. This would require only one trip to Anchorage
per Legislator for four meetings instead of four individual trips.

(4) Meeting places would be provided by Legislative Information Offices where available. If
Legislative space is not large enough to accomodate a standing committee meeting, local
communities will provide space.
Travel costs for 18 standing committees to conduct one meeting per committee in locations other
than Juneau would be $85,CO0. Travel costs are based on coach airfare to various locations around

the state and federal per diem rates. Legislators attending meetings in their place of permanent
residence would not receive the federal per diem rate.

Travel costs could be as high as $108,026 if meetings could not be coordinated due to conflicts. If
committees decided to have more than one meeting, the costs could be substantially higher.

Contractual
Advertising to announce committee meeting.

18 meetings X $750/meeting 13.5



SENATE COMMIT TEE REFORT

Hrst Committee of Referral
DATE: 1/13/97 FURTHER: Finance
Date of 5-Day Notice: DATE TURNED /|
(in accordance with Unifo/m Rule 23) IN TO OFFICE: /11Zf

Judiciary Committee considered SENATE CONCURRENT RESOLUTION NO. 1

Proposing amendments to the Uniform Rules of the Alaska State Legislature relating to certain
committee meetings held outside of the state capital and to recess ofthe legislature during the period
the meetings are held; and providing for an effective date.

and recommends; Senate il:

[ ] be replaced with CS Hﬁi@eutt'fele

[ ] adopt previous CS_ []'gfnlizetiﬁgk

[ ] attached amendment(s) Ejjﬁeewnsi%aplzfﬂe
[ ] adopt Letter of Intent by _ Committee

[ ] further referral tothe . Committee

SIGNING W . PASS

CHAIR:

NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*

Department Date  Zero Fiscal

i

[ ]APPROPRIATION —no fiscal note eIndude fiscal notes accompanying Governor's hill



Senator Jim Duncan
Alaska State Legislature

Alaska State Senate-
State Capitol « Room 119 ¢ Juneau, Alaska 99801-1182 « (907)465-4766 + Fax 465-4748

SPONSOR STATEMENT

SCR 1
Requiring Legislative Committee Hearings to be Held
Outside the State Capital during the 61st to 70th day of the
Legislative Session.

SCR 1 requires that formal committee hearings be held in locations
outside the state capital during the period beginning with the 61st
day of each regular session up to and including the 70th day.

Allowing the Legislature to hold hearings in other parts of the state
during the session will improve access to the Legislature.

A change to Uniform Rule 52 will require that before the 40th day of
the session, each hody consider the question of concurring in a recess
in excess of three days for the purpose of holding committee
meetings outside the state capital between the 61st and 70th day.

Uniform Rule 23A (new) will require these hearings at other
locations within the state and that notice of such meetings be
provided by the 50th day of the legislative session.

Committee members must actually be present physically to vote to
rei)ort legislation out of committee, although members can attend by

teleconference.

This resolution has the support of those who seek to make state
government more accessible to its constituents.

It will take effect uPon the convening of the Second Session of the
Twentieth Alaska State Legislature In January 1998.

1128197
SPONSOR STATEMENT



Senator J im D uncan

Alaska State Legislature

- Alaska State Senate

State Capitol + Room 119 « Juneau, Alaska 99801-1182 =« (907)465-4766 <« Fax 465-4748

MEMORANDUM
DATE: January 15, 1997
TO: Senator Robin Taylor, Chair
FROM:

SUBJECT: Hearingon SCR 1

I urge you to schedule a hearing on SCR 1, which proposes amendments to
the Uniform Rules to allow the legislature to recess duidng the session to hold

hearings outside of Juneau.

Allowing the legislature to hold hearings in other parts of the state during
the legislative session will improve access to the legislature. The resolution has
the support of those who seek to make state government more accessible to its

constituents.

I am attaching SCR 1, which you will find to be self-explanatory.

Attachment






SENATE COMMITTEE REPORT
First Committee of Referral

DATE: 32/%8 FURTHER:
ate of 5-Day Nofice: =F DATE TURNED
E|)n accordanc% w% Uniform Rule 23) INTO OEFICE: S-/8-"8

Judiciary Committee considered SENATE CONCURRENT RESOLUTION NO. %5
Urging an appeal and an expeditious decision on the appeal of a case concerning marriage.

and recommends: Senate Bill:
: [*4 same title
be replaced witn cs roL SC(L 2_< of) ) [ 1 pew gt
: ouse Bill:
[ ] adopt preVIOUS CS )y [ ] same title
[ ] technical tide
[ ] attached amendment(s) [ Inew: SCR'___
[ ] adopt Letter of Intent by _ Committee
[ 1 further referral to the Committee
SGNP&DOPAY -~ DP  OTHRREOOyWMIENDATIONS NR D\ AV
I X
WA,
M TR
(s' CHAR
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):*
Department Date Zero  Fiscal Department Date  Zero  Fiscal

[ ] APPROPRIATION - no fiscal note «include fiscal notes accompanying Governor's bill



sta TE OF ALASKA
1998 LEGISLATIVE SESSION

Revision Date (Note if correction)

™ e "A/Wr/h o L'f

FISCAL NOTE No ,

BILL Bill Version: CLSScJL 3-5-fSdd")
(S) pub)jsh Date:

Dept. Affected 0(/)r a C t_Ai.N"

/fICE Wff/UO/JBRU ( hevt i) 71/ [/ 0%

Component

Sponsor Vriirc-  iVr S§

R e qguester

Expenditures/Revenues
OPERATING EXPENDITURES
Personal Services

Travel

Contractual

Supplies

Equipment

Land C Structures

Grants & Claims
Miscellaneous

TOTAL OPERATING
CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Feaeroi Receipts

1003 G P Match

1004 G F

1005 GF/Program Receipts

1037 GF/Menial Health

Other (Specify Type)
TOTAL

Estim ate of any currontyear (FYS8) cost:

POSITIONS

Full-tim e

Part-tim e

Temoorarv

ANALYSIS:

Component Senal No.

(Thousands of Dollars)

(A tlacn a ssparalo pago ifnocassary)

Prepared by Cm. Phone 9 GV -1~)|1

Division Scn>/1Tr rariyICifil-y ce /*.-</tTct Date 3.9.95
/77?

Approved by K (— Date

Agency

PREPARER TO PROVIDE ALL_ DISTRIBUTION COPIES TO GOVERNOR S LEGIS ATIVECHICE
Fa#rC™ i o ironstion, el teG@araslaEkEtaeCiie
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CS FOR SENATE CONCURRENT RESOLUTION NO. 25JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - SECOND SESSION
BY THF SENATE JUDICIARY COMMITTEE

OfTercd:
Referred:

Sponsor's):  SENATE HEALTH. EDUCATION AND SOCIAL SERVICES COMMITTEE

A RESOLUTION
Urging an appeal and an expeditious decision on the appeal of a case concerning

marriage.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS marriage has been the foundation of civilization for thousands of years
in cultures around the v/orld. and it is the single most important social institution; and

WHEREAS marriage is defined in all 50 states as the legal union of a man and a
woman, and two sexes must be present for it to be marriage; and |

WHEREAS marriage connotes social, economic, and spiritual union; and

WHEREAS marriage is an independently quantifiable good for society; hence the state
has an interest in preserving and protecting the special status of marriage; regardless of |
religious beliefs; and

WHEREAS the Alaska State Legislature in 1996, through passage of Senate Bill 308,
confirmed the definition of marriage in Alaska as being the union of one man and one woman; .
and |

WHEREAS a strong majority of Alaskans understand and agree with this definition

of marriage; and

-1- CSSCR 25(JUD)



Alaska State Legislature

SyatorGary Wilken, Chalimen SateCGpitol
Sgaior Loren Leren, Vice Crailmen Room 510
Syetor Lyda Green Jresu, Alaska 9801
Syetor Jary\Ward Q) 465-3762
SretarJohmvHIs

Senate Committee on
Health, Education and Social Services

Sponsor Statement - Senate Concurrent Resolution 25

“Urging an af)peal and an expeditious decision
on the appeal of a case concerning marriage.”

SCR 25 expresses the Legislature’s support for the traditional definition of marriage as a
legal union of one man and one woman, and urges the Governor, through the Dept, of Law, to
utflize all available resources to appeal Superior Court Judge Peter Michalski’s Feb. 27 ruling in

the case of Brause and Dugan vs. State ofAlaska.

In his decision, Judge Michalski effectively ruled that the state’s policy of issuing
marriage licenses only to opposite-sex couples is unconstitutional unless the state can
demonstrate a compelling governmental interest (the “strict scrutiny” test) for denying marriage

licenses to same-sex couples.

The judge’s decision to impose the strict scrutiny test is a logical extension of an illogical
finding: namely, that the right to privacy found in Section 22 of Alaska’s constitution demands
that the state provide public recognition of an individual’s personal choice of a life partner.

The legislative history of the privacy amendment approved by voters in 1972 clearly
shows the amendment was not intended to legalize homosexual marriage. Judge Michalski’s
ruling is a capricious exercise in nihilism, ignoring both legislative intent and thousands of years
of legal and cu’tural history informing our understanding of what marriage is.

The ruling was prompted by the case of a same-sex couple seeking a marriage license, but
the judge’s legai reasoning could invalidate other laws relating to marriage, including
prohibitions on polygamy and restrictions based on age and consanguinity.

No state in the U.S. and no country in the world recognizes marriage between individuals
of the same sex. Legalization of same-sex marriage in Alaska would place this state’s laws in
conflict with the laws of all 49 other states and also the laws of the federal government, which
define marriage as a union that can be entered into only by one man and one woman.

SCR 25 reaffirms the clear public policy statement made by the Legislature in 1996 when
it overwhelmingly approved SB 30S, an act that clarified what has always been the legal
practice in Alaska by defining marriage as a union of one man and one woman.

Prepared by Mike Pauley, Aide (o0 Senator Loren Leman, Vice-Chair Senate HESS Committee (465-3841)
Last Updated: March 9, 1998



Alaska State Legislature

Sen. Lyda Green. Chairman State Cannot
Sen. Loren Leman, Vice-Chairman t;t)eomaf;;
Sen. Mika Miller Juneau. Alaska 00801-1182
Sen. Johnny EUU 907-463-3762
Sen. Judith Salo

Senate Committee on _
Health: Education and Social Services

Sponsor Statement « SB 308

An Act clarifying a statute relating to persons who may legally .
mary; re}atlng lyo game—sex marnageg; anB providing for %n gﬁ‘le%tlve
date.

Senate Bill 308 amends the existing statute governing marriage in Alaska,
ro clarify that marriage is a civil contract entered into between "one man and one
woman”. The current statute uses the gender-neutral term "person”. In light of
recent litigation on the subject of same-sex marriages, including the case Brause
and Dugan v. State ofAlaska, the existence of such ambiguous language in statute

IS problematic.

In a March 31, 1995, written opinion the Department of Law expressed
that only marriages between Pers_ons of the opposite sex would likely be
recognized by the courts as authorized under current law, despite the gender-
neutral language in the statute. This opinion is based on the fact that the original
Alaska Marrla%e Code of 1963 specified that marriage is a contract entered into
by a "man” and a "woman". Hie change to "Person' in 1974 was the result of a
revisor of statutes bill. There was no intent by the legislature to change the
definition or requirements for marriage in a substantive way.

__ Nevertheless, the Department of Law acknowledged in its opimon that the
existing langu ﬁIS problematic: "Using hm%gght we woylld have to say that the
1974 révisor's DIll should not have amended AS 25.05.01Lin the way that it did.
First, the change to sex-neutral language can be viewed as making a major
substantive change in the law, inappropriate for a revisor's biil." |emphasis
added] In order to eliminate ambiguity, SB 308 restores the traditional

language in the marriage definition.

~SB 308 also adds new Iangua%e to the mamage statute stating that same-sex
marriages recognized by other states or foreign countries are void in Alaska,
This language is in response to the 1993 decision of the Sugreme Court of Hawal
in Baehr v. Lewin. in which the court ruled that it may be unconstitutional for
Hawaii to disallow same-sex marriages, absent a compelling interest by the state.

SUPPORTING
DOCUMENTS



The case was remanded to the lower court which will rule on the case in July or
August 1996.

~ The prospect of same-sex marriages being allowed in Hawaii or other states
raises the possibility that Alaska would have to recognize such marrlalges if the
"couples” ‘moved to Alaska. Absent a stron(};_ legal policy in Alaska which
excludes same-sex marriages, the courts could find that a marriage valid in one
state is valid in all states. "The peoP_Ie of Alaska have not chosen, either directly
or through their elected representatives, to recognize same-sex marriages. The
issue of same-sex marrla%es is one that should be decided by Alaskans, not by a

court in Hawaii or any other state.

A third component of SB 308 states that a "same-sex relationship may not
be recognized by the state as being entitled to the benefits of marrla?e." This
language precludes the state from recoPnlzm same-sex "domestic partnerships"
which are not legal ma[rlaﬁes, but could be deemed to be entitled to the benefits
of marriage, especially in the context of employee benefits.
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State of Alaska
OFFICE OF THE GOVERNOR

Juneau

May 6, 1996

The Honorable Drue Pearce
President of the Senate
State Capitol, Room 111
Juneau, A K 99801-1182

The Honorable Gail Phillips
Speaker of the House

State Capitol, Room 208
Juneau, A K 99801-1182

Dear Drue and Gail,

Under the authority of art. I, sec. 17, of the Alaska Constitution, | have allowed the
following bill to become law without my signature:

Senate Bill 308
“An act clarifying a statute relating to persons who may
legally marry; relating to same-sex marriages; and providing

for an effective date.”

This bill, passed by an overwhelming bipartisan majority, merely restates present Alaska
law regarding who may legally marry in this state. The Alaska Marriage Code allows
marriage only between a man and a woman. The history of the statute makes it clear this
is the law in Alaska. In addition, | have been advised by the attorney general this bill is
not necessary to maintain the current nonrecognition in Alaska of a same-sex marriage
lawfully performed in another state. There is no confusion about the current marriage
code or my Administration’s resolve to support it. At my direction, the state is currently

defending this position in court.

Passage of this bill, however, does raise serious concerns. Since it does nothing to change
current law, the primary motivation behind the bill apparently was to trigger a divisive
and derogatory debate aimed at one segment of our society. This legislative exercise is
little more than a thinly disguised ploy to pit Alaskans against one another for political

advantage.



The Honorable Drue Pearce
The Honorable Gail Phillips
May 6, 1996

Page 2

| believe it is my responsibility to call upon Alaskans to reject the manipulation and
opportunism ofthose who would divide us through intolerance. | continue to believe our
role as public servants is to raise the level of our horizons, to provide opportunities for all
Alaskans, to treasure our diversity and to respect our differences as individuals.

Sincerely,
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Bill Defining I\/Iarria%e a5 a Man/Woraan Partnership
ecomes Law
For Immediate Release: May 6, 1996 Contact: Senator Loren Leman (907) 465-2095

Senator Lyda Green (907) 465-6600
Rep. Norraan Rokeberg (907) 465-4968

JUNEAU - Senate Bill 308 amending the Alaska marriage law to clarity
marriage as a civil contract between “"one man and one woman,” became

law Monday.

Senator Lyda Green, Chairman of the Senate Hess Committee, noted she
was pleased this legislation has become law because it not only had_s_tronP
support from hoth Dbodies in the Legislature, but it upholds the traditiona

Alaska family.

“This bill doesn’t just restate present Alaska law regarding who may
legally marry, as the Governor claimed in bis transmittal notice,” said
Senator Greén. “It clarifies the definition of marriage in State statute to
eliminate future confusion as marriage laws are challenged in other states.”

Senator Loren Leman (R-Anchorage), remarked that while he was pleased
SB 308 became law, he was disappointed that the Governor did not exhibit

stronger leadership by signing the bill.

“If the Governor cared enough about the hill to contact us, he would have
found out that the true motivation behind the bill was not to trigger a
divisive and derogatory debate, but to restore traditional language and add
a full faith and credit provision so that same-sex marriages entered into in

other states arc void in Alaska.

"Full faith and credit means that laws passed in one state must be
respected by another," said Senator Leman,

"A court decision expected later rhis ¥ear in Hawail ma¥ legalize same sex
marriages in that state and other slates are revisiting their marriage laws
in preparation for the court decision," said Senator Leman.

‘more-



