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STATE
&
AGE o r  
M I N O R I T Y  

(under__)

POSSESSION POSSESSION W I T H  
INTENT T O  
DISTRIBUTE

PRODUCTION, 
CREATION, 
PROMOTION, 

or K N O W I N G  
DUPLICATION

FILM
P R O C E S S O R S  

*Duty To 
Report

Ohio

18
§2907.01 (M)

Inference of Age 
§2907.321 (B)(3) 
& 322(B)(3).

Mistake of Age. 
not a Defense 
§2907.321(B)(2) 
& 322(B)(2).

§2907.321 (A)(5) 
(obscene 
material) 4(h 
Degree Felony; 
Subsequent 
Offense is a 3rd 
Degree R  ',ny.

§ 2907.322(A)(5) 
(sexuoily explicit 
material )5th 
Degree Felony 
Subsequent 
offense is a 4th 
Degree Felony.

§ 2907.323(A)(3) 
(nudity)
5th Degree 
Felony. 
Subsequent 
offense is a 4ih 
Degree Feluny.

1 none §2907.321 (A) 
(obscene material) 
2nd Degree Felony.

§2907.322 (A) (3996) 
(sexually explicit 
material), 2nd Degree 
Felony.

§2907.323(A)(l)-(2)
(nudity)
2nd Degree Felony.

NONIj

O klahom a

18
21 § 1021.2.

21 § 1021.2 
Felony: 20 Years 
nnd/or $25K

NONB 21 § 1021.2
Felony: 20 Years and/or 
$25K

21 § 1021.4 
(DIR)

Oregon

18

§163.665

Mistake of Age
Defense
§163.690.

§ 163.672 
Class C Felony

§ 163.673(1 )(b)
Class B Felony 
§163,684(1 )(A)(a) 
(encouraging ciiild sex 
abuse) Class B Felony

§ 163.673(a) 
Class B Felony 
§163.670 
Class A Felony 
§163.684 
Class B Felony

§ 163.693

Pennsylvania

17
18§6312(B).

8 §6312(D) 
3rd Degree 
7elony

18 §63)2(0 
3rd Degree Felony

I8§6312(B)
2nd Degree Felony

NONB

National Low Center for Children nnd Hmnilica 1996.
Ob.ii O' w t Office -(703) 691-4626 West Coast Office- (714) 435-9090

App. IV; Huge 8



DM iOMNI FOX TO I ayy'ibto ja/ii t xi.1 *iic;hri h£3q r-.

STATE
&
AGE OF 
MlNORIl’Y
(under_)

POSSESSION POSSESSION WITH 
INTENT TO 
DISTRIBUTE

PRODUCTION, 
CREATION, 
PROMOTION, 
or KNOWING 
DUPLICATION

FILM
PROCESSORS 
♦Duty To 
Rcpoitl

R hode Island 

18

NONE NONE NONB NONE

South
Cnrolina

18
No Mistake of 
Age Defense. 
§16-15-405(c).

Inference of Age. 
§16-15-41()(B).

§16-15-410(A) 
Felony (max 5 
years)

§16-I5-405(A)(2) 
(receipt with intent to 
distribute)
Felony (min 2 years)

§16-15-405(A)(J) 
Felony (min 2 years) 
§16-15-335 
Felony (max 5 years)

§ 16-3=850

South Dakota

18--posscssion
16--produclion

§22-22-23.) 
Class 1 
Misdemeanor

NONE §22-22-23 
Class 4 Felony

NONE

Tennessee

18
§39-17-1002(3).

Inference of age.
§§39-17-1004-
1005.

§39-17-1003(a) 
Class I i Felony

§39-17-1004 (a)(1) & 
(b)(1)
Class C Felony; and if 
obscene, is a Class B 
Felony

§39-17-) 005 
Class B Felony 
§39-17-902(b)
Class E Felony (min 
$10IC fine) 
§39-17-1004 
Class C Felony; and if 
obscene is a Class B 
Felony

NONE

Texas

18
§43.25.

Vlistnkc of Age 
h lowed. 
543.25(f).

Penal Code 
§43.26(n) 
3rd Degree 
h’elony

§43.26(c)
3rd Degree Felony 
msscssion of 6 or 
non; creates 
)resumplion of 
mention to promote)

543.25(b)
2nd Degree Felony. 
§43.25(d)
3rd Degree Felony.

NONE

National Law Center Arr Children nnd Families J996.
Hast Coast Office -(703 ) 691-4626 West Const Office- (714) 435-9090

App. IV; Pogc 9
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S T A T E POSSESSION POSSESSION W ITH PRODUCTION, FILM
INTENT TO CREATION, PROCESSORS

& DISTRIBUTE PROM OTION, *Duty To 
Report

AGE O F 
M INORITY

or KNOWING 
DUPLICATION

(under _ )

U tah

18
§76-5a-2(4)

§76-5u-3(J)(a) 

2nd Degree 
Felony

§76-5a-3(l)(a) 

2nd Dgnv? Felony

§76-5a-3(l)(a) 

2nd Dgree Felony

NONF.

V erm ont

16
§§2821(1)& 

2801(1).

Mistake of Age 
Defense.
§§2805,2822(b) 
&  2824(b)(3).

Inference of Age. 

§2826.

N O N E N O N E §2822, §2823 

§2824

J 6t Offense up to 10 yrs. 
+ S20K fine; Subsequent 
Offense min of J-15yrsf 
up to $50K fine

N O N E

Virginia

18
§18.2-374.

Presumption of 
minority. §18.2- 

374.1.D.

§18.2-374.1:1 
Class 3 
Misdemeanor, 
Subsequent 
OfTense: Class 1 
Misdemeunor

18.2-374. LB.4 

Class 4 Felony

§18.374.1.B 

Class 5 Felony

N O N E

W ashington
16
§9.<58A.011(1).

§<J.G8A.070 

Class 0  Felony

9.68A.050 

Class C Felony

§9.68A.050 

Class C  Felony 

§9.68A.060 

(sending, bringing into 
slate)

Class C  Felony

§ 9.68A.080 

Gross
Misdemeanor

W est Virginia 

18
§61-8C-I(a).

§61-803-- 
Pelony 

§61-813-6- 
possession l>y 
parent or 
guardian

N O N E §01-8C-2 

vclony

NONF.

Nntional Law Center for Children nnd Families 1996.
East Coast Office -(703) 691-4626 West Coast Office- (714) 435-9090

App. 1 Vj Page 10
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STATE
&
AGE OF 
MINORITY 
(under_)

POSSESSION POSSESSION WITH 
INTENT TO 
DISTRIBUTE

PRODUCTION, 
CREATION, 
PROMOTION, 
or KNOWING 
DUPLICATION

FILM j 
PROCESSORS 
♦Duly To 
Report

Wisconsin

18
§948.01(1).

Mistake of Age
Defense.
§948.05.

§948.12 
Class B Polony

§ 948.05(1 )(c) 
Class C Felony

§948.05 
Class C Felony

NONE

Wyoming

18
§14-3-202.

NONii NONE
§6-4-302 prohibits the 
possession of obscenity 
with intent to distribute

1

§27-6-114(n)(i)(C) 
(employment of children 
under 16 for any 
business...injurious to the 
moruls, health or safety 
of a child)
No specific production 
statutes exist

NONE

NntloiiMl Law Corner for Children and Families 1996.
East Coast Office .(703) 691-1626 West Coast Office- (711) 4.15*9090

App. IV; Page 11



S e n a t e  P a s s e s  C h i l d  P o r n  Bill
Possession o f  such materials would be fourth-degree felony under 
proposed law

By Peter Eichstaedt 
Journal Capitol Bureau

SANTA FE -  Possession of child pornography would be a felony under 
a bill passed Monday by the state Senate after three hours o f debate.

Senate Bill 15, sponsored by Sen. Phil Maloof, D-Albuquerque, was 
approved first by a vote o f 34 to 5. The bill now goes to the House.

The Senate rejected a number o f amendments, including one to make 
possession o f  child pornography punishable by death, but adopted others 
to exclude "erotic clothed dancing' and viewing o f child pornography on a 
computer screen.

As llie bill stands, possession of child pornography would be a 
fourth-degree felony, punishable by a fine and up to 18 months in jail.

"I think it is long overdue," M aloof said o f the bill.
Current law bans the 

production and distribution o f child pornography, but not the 
possession o f such material M aloof said.

New Mexico is or.c o f only 
eight states that does not ban 
possession o f such material,
M aloof said. Police need the 
new' law to help control such 
material, he said.

The bill bans possession of 
material that depicts sex acts or 
the simulation o f  sex acts if a 
person knows the subjects are 
under the age o f  18.

Sen. Tim Jennings,
D-Roswell, was among several 
senators who complained that 
because the bill included 
"simulation" o f  sex acts, it was 
too broadly written. Jennings 
said the bill apparently would 
ban the possession o f a tape of 
h e  late Elvis Presley as a 

teen-ager shaking his hips.
Despite his concerns, Jennings attempted to make the crime subject to 

the death penalty.
"I think we should kill them," Jennings said. People who deal in child 

pornography cannot be rehabilitated, he said.
"You can't fix people who exploit children," Jennings said. "1 don't want 

them around. What this does is solve a problem and solve it once and for 
all."

Sen. Joe CarTaro. R-Albuquerque, agreed, saying that once a child is 
subjected to sexual exploitation that child's spirit and self-worth arc killed. 
"What you've done is kill that child," he said.

Sen. Bill Davis, R-Albuquerquc, said Jennings' proposal was out o f line 
because it would make possession of pornography subject to a more stiff



penalty than production and distribution of it.
Jennings' amendment failed by vote of 14 in favor and 26 against.
The Senate also narrowly rejected, 19 to 20, an amendment by Sen. 

Manny Aragon, D-Albuquerque, to make "simulated" sex acts permissible 
and to reduce the penalty for possession to a misdemeanor rather than a 
felony.
Aragon complained that the bill was so broadly worded that legitimate 

films such as "Blue Lagoon," which is about a teen-age boy arid girl 
shipwrecked on an island, could be banned.
Aragon said that most people have a good idea what is defined as child 

pornography but more specific definitions need to be put in the law.
Maloof argued that Aragon's amendment would tie the hands of law 

enforcement officials and make the law unenforceable. "This amendment 
really waters the bill down," Maloof said, before the amendment was killed.

Voting against the bill were Aragon and Sens. William Davis, 
R-Albuquerque; Michael Sanchez, D-Belen; Arthur Rodarte, D-Ojo 
Calicnte; and Leonard Tsosie, D-Crownpoint.
Material from The Associated Press was used in this report.



O n t a r i o  C o u n t y  M a n  W h o  T r a n s m i t t e d  

C h i l d  P o r n  N e t s  J a i l  T i m e
Wednesday, December 17, 1997

Attorney General Dennis C. Vacco announced that an Ontario County man who transmitted pornographic 
images of children over the Internet was sentenced today to 30 days in jail and 5 years probation.

Martin Dano, 35, of West Bloomfield, was arrested last August by investigators from Attorney General Vacco's 
office and the New York State Police and charged with sending and receiving child pornography via America 
Online.

In October, Dano pleaded guilty to a single count of Possession of a Sexual Performance by a Child, a class "E" 
felony.

In addition to the jail sentence, Ontario County Court Judge James R. Harvey ordered Dano to pay a S1,000 
fine and required him to register as a sex offender under Megan's Law.

Judge Harvey, who today Dano had used the Internet for "despicable purposes," furthermore ordered Dano to 
stay away from children under 17 years of age, and to undergo sex counseling.

"Martin Dano and others who trade in these graphic images create and perpetuate the demand for child 
pornography, one of the vilest forms of child abuse," said Attorney General Vacco.

"Judge Harvey's decision to sentence Martin Dano to jail time sends a clear message to others on the Internet that 
the degiadation and exploitation of children will not be tolerated," Attorney General Vacco continued.

The first Ontario County man nabbed in Attorney General Vacco’s sting, called "Operation Rip Cord," Dano is 
also the first in the state to be sentenced to jail.

"I strongly urge other judges around the state to follow Judge Harvey's lead and dole out even stiffer sentences to 
those who trade in child pornography," said Attorney General Vacco.

"Operation Rip Cord," based in Attorney General Vacco's Buffalo office, is already credited with being the 
nation's largest and most successful on-line kiddie pom investigation.

The 20-month investigation has identified over 120 individuals who are suspected of sending child pornography 
over the Internet, resulting in at least fourteen arrests in New York, plus dozens of prosecution referrals to other 
law enforcement agencies across the United States and abroad.

"Employing traditional undercover tactics combined with state-of-the-art technology, my investigators have 
tapped into the child pomographcrs’ on-line chat rooms, where graphic images are brazenly traded," explained 
Attorney General Vacco, who was recently named chairman of a nationwide task force to combat child pom.

"As the father of two young boys myself, these pornographic images are too disturbing to describe," Attorney 
General Vacco said. "In fact, one of my investigators became so upset over one particularly vile image that he 
ripped the computer’s cord from the wail - and that's how ‘Operation Rip Cord' got its name."
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MJE M .Q RAJNJD.U M February 24, 1998

S U B J E C T : Sectional Summary of S B  323

T O : Senator Drue Pearce 

Attn: Kristy Tibbies

F R O M : Gerald P. Luckhaupt^^1̂  

Legislative Counsel

Y o u  have requested a sectional summary of the above-described bill. As a prel'minary 

matter, please note that a sectional summary of a bill should not be considered an 

authoritative interpretation of the bill - the bill itself is the best statement of its contents.

Section 1 of the bill adds indecent exposure in the first degree to the list of offenses covered 

by this limitation of actions provision.

Section 7 of ti.a hill adds indecent exposure in the first degree to the definition of sexual 
abuse regarding this tolling provision for youthful victims of sexual abuse.

Section 3 of the hill creates the new offense of indecent exposure in the first degree/ 

committed when a person violates A S  41.460 (indecent exposure in the second degree) by 

knowingly masturbating within the observation of a person under 16 years of age.

Section 4 of the hill makes the existing offense of indecent exposure, indecent exposure in 

the second degree and reduces the mental state required to commit the offense from 

intentionally27 to knowingly.37

Section 5 of the bill increases the penalty for distribution of child pornography to a class B  

felony from a class C  felony.

Section 6 of the hill increases the penalty for possession of child pornography to a class B  

penalty from a class A  misdemeanor.

i7A  class B  felony.

27"Intentionally" is defined at A S  11.81.900(a)(l).

37"Knowingly" is defined at A S  11.81.900(a)(2).

SECTIONAL ANALYSIS



Section 7 of the hill provides that a prosecution for indecent exposure in the first degree may 

be commenced at any time.

Section 8 of the hill allows a peace officer to arrest without a warrant a person the officer 

has reasonable cause to believe has violated the conditions of the person's release before trial 

on a charge of indecent exposure in the first degree.

Section 9 of the hill allows the use of hearsay testimony before the grand jury when the 

offense in indecent exposure in the first degree and a child under 10 years of age is the victim 

of the offense.

Section 10 of the hill requires a sentencing court to impose some period of consecutive 

sentence when the defendant has two or more previous convictions for various sex offenses, 

including indecent exposure in the first degree, committed against minors.

Section 11 of the hill provides an aggravating factor for a person convicted of indecent 

exposure in the first degree with previous sexual offense convictions.

S ection 12 of the hill adds indecent exposure in the first and second degree and possession 

of child pornography to the list of sex offenses requiring sex offender registration.

Sections 13 nnd 14 of the bill adds the offenses of incest and indecent exposure in the first 

degree to the list of offenses that disqualify a person from receiving or holding a teaching 

certificate.

Section 15 of the hill adds the offenses of sexual assault in the third degree and indecent 

exposure in the first and second degrees to the list of offenses disqualifying a person from 

being a school bus driver.

Section 16 of the hill requires Department of Health and Social Services to notify the nearest 

law enforcement when the department receives a report that a child m a y  have been a victim 

of indecent exposure in the first degree.

Section 17 of the hill amends Alaska Rule of Criminal Procedure 5 to correspond to the 

change made in sec. 9 of the bill.

Section 18 of the hill provides an applicability section necessary to cover the new offenders 

required to register as sex offenders under sec. 12 of the bill.

Section 19 of the hill provides an applicability section.

Senator Drue Pearce
February 24, 1998
Page 2

Section 20 o f the b ill provides an immediate effective date.

GPL:jdr 

98-1 lO.jdr





W O R K  D R A F T W O R K  D R A F T

0-LS1505VB 
‘ Bannister 

3/23/98

W O R K  D R A F T

CS FOR SENATE BILL NO. 329( )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T I E T H  L E G I S L A T U R E  - S E C O N D  SESSION

BY

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

A BILL

FOR AN ACT ENTITLED

1 I "An Act relating to the regulation authority, exemptions, and definitions of the

2 | Alaska Business License Act."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 I * Section 1. A S  16.10.265(d) is amended to read:

5 (d) The commissioner of [ C O M M E R C E  A N D  E C O N O M I C  D E V E L O P M E N T

6 M A Y  S U S P E N D  O R  R E V O I C E  A  B U S I N E S S  L I C E N S E  I S S U E D  U N D E R

7 A S  43.70.020 A N D  T H E  C O M M I S S I O N E R  OF] revenue may suspend or revoke a

8 I license to engage in the business of processing or buying raw fish if the licensee or

9 | an officer, director, or employee in a policy-making position of the licensee has been

10 | convicted of three offenses under this section. Proceedings to suspend or revoke a

11 I license are governed by A S  44.62 (Administrative Procedure Act).

12 | * Sec. 2. A S  43.70.090 is amended to read:

13 | Sec. 43.70.090. Regulations. The department may adopt regulations necessary

14 | to implement [ D E T E R M I N E  A N D  C O L L E C T  T H E  FE E S  I M P O S E D  BY] this

-1-
New Text: Underlined [DELETED TEXT BRACKETED]

CSSB 329( )



chapter.

2 * Sec. 3. A S  43.70 is amended by adding a new section to read:
3 Sec. 43.70.105. Exemptions. This chapter does not apply to

4 (1) a fisheries business;

5 (2) the sale of liquor under a license issued under A S  04.11;

6 (3) an insurance business;

7 (4) a mining business;

8 (5) sales through coin-operated amusement and gaming machines;

9 (6) supplying services as an employee;

10 (7) furnishing goods or services by a person who does not represent to

11 be regularly engaged in furnishing goods or services;

12 (8) the activities of an investment club; in this paragraph,

13 (A) "investment club" means a group of individuals,

14 incorporated or otherwise organized, that engages primarily in investing in

15 securities, that does not sell investment services to another person, and the

16 primary purpose of which is educational;

17 (B) "security" has the meaning given in A S  45.55.990.

18 * Sec. 4. A S  43.70.110(1) is repealed and reenacted to read:
19 (1) "business" means engaging or offering to engage in a trade, a

20 profession, or an activity with the goal of receiving a financial benefit in exchange for

21 the provision of services or goods or other property;

W O R K  D R A F T  W O R K  D R A F T  0-LS1505VB

CSSB 329( ) -2-
New Text Underlined [DELETED TEXT BRACKETED]



A laska State L egislatu re
S e n a t e

Official Business
State Capitol 

Juneau, AK. 99801-1182

Senate Labor & Commerce Committee

Sponsor Statement 
SB 329: Investors Corporations

The Senate Labor & Com m erce Com m ittee introduced Senate B ill 329: 
Investors Corporations, at the request o f the A laska Regional Council, 
N ational Association o f Investors Corporation.

C urrent A laska law defining “business” is so broad, that it is unclear 
w hether nonprofit, educational organizations like investm ent clubs m ust 
apply for a business license. This bill amends AS 43.70.110 to exclude 
investm ent clubs m em bers from  the business license requirem ent.

T here are over 108 investm ent clubs in Alaska, consisting of on average 15 
individuals. These clubs are form ed for the purpose of m aking group 
investm ents in a learning atm osphere. The m onthly contributions are 
around $10 to $50 per m onth per student.

Investm ent clubs do not advertise, offer any product or service to the 
general public and do not have a place of business since they usually m eet 
in m em bers’ homes.

N o  o the r state requires a business license fee, a cco rd ing  to the N a tio na l
A sso c ia tio n  o f  Inves to rs  C o rpo ra tio n .



A laska State L egislatu re
S e n a t e

State Capitol 
Juneau, AK. 99801-1182

Senate Labor & Commerce Committee 

Sponsor Statement 
SB 329: Investors Corporations

The Senate L abor & C om m erce Com m ittee introduced Senate Bill 329: 
Investors Corporations, at the request of the Alaska Regional Council, 
N ational A ssociation o f Investors Corporation.

C u n en t A laska law  defining “business” is so broad, that it is unclear 
w hether nonprofit, educational organizations like investm ent clubs m ust 
apply for a business license. This bill amends AS 43.70.110 to exclude 
investm ent clubs m em bers from  the business license requirement.

T here are over 108 investm ent clubs in Alaska, consisting of on average 15 
individuals. These clubs are form ed for the purpose of m aking group 
investm ents in a learning atm osphere. The m onthly contributions are 
around $10 to $50 per m onth per student.

Investm ent clubs do not advertise, offer any product or service to the 
general public and do not have a place of business since they usually m eet 
in m em bers’ hom es.

N o  o the r state requ ires  a business license fee, a cco rd ing  to the N a tiona l
A sso c ia tio n  o f  In ves to rs  C o rpo ra tio n .
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J U a a k a  
i r n t t a n  

’p t v u b s
4050 LAKH OTIS PARKWAY. SUITE 111 
ANCHORAGE. ALASKA 9950B
MAILING AODRESS: P.O. BOX 230215 
ANCHORAGE, ALASKA 90523-0215

TELE: (907) 561-4535 
FAX; (907) 663-4534

April 16, 1998

Senator Robin Taylor, Chairman 
Senate Judiciary Committee 
A K  State Capital 
Juneau, Alaska 99801-1182

Re: S B  331

Dear Senator Taylor:

As a former Nationally Certified Counselor who decided to go back and 
pursue a Ph.D. in Clinical Psychology, I believe I am in a unique 
position to comment on SB 331. The bill as it stands, allows a 
broader scope of practice than ; n 0 3 t  professional counselors are 
prepared to do. Proponents of this legislation have listed the 
typical core curriculum for counseling programs. These courses are 
not sufficient to prepare a counselor to work with serious mental 
disorders or sophisticated psychological testing - both of which 
would be allowed if the legislation is passed as currently written. 
The traditional scope of practice for counselors, based on their 
curriculum, focuses on helping people with normal phase of life and 
adjustment issues and uses non-diagnostic testing to further the 
counseling process or help develop treatment plans. SB 331 would 
allow counselors to diagnose and work with all mental disorders and 
do all psychological-diagnostic testing except projective testing, 
which is a very minor component of psychological-diagnostic testing. 
Th e  a l l o w a n c e  to do psycho l o g i c a l  t e s t i n g  is e s p e c i a l l y  of 
h a r m f u l  potential, g i v e n  that course w o r k  in t e s ting is 
a p p a r e n t l y  not even part of the co r e  c u r r i c u l u m  for counselors.

Th i s  is m o r e  th a n  a "guild issue." As you m a y  be aware, a case 
is o n g o i n g  now on  the Kenai Peninsula, w h ere an individual held 
h i m s e l f  out to be a psychologist, but in fact was a pa s t o r a l  
c o u nselor, is b e i n g  sued by former p a tient3 w h o  a l l e g e d l y  went to 
h i m  for he l p  and e n d e d  up  b e i n g  further victimized. Counselors 
are not psychologists, w h e n  they act like t h e y  are, the p u b l i c  is 
at risk. L e g i s l a t i o n  to license counselors w i t h  a sc pe of 
p r a c t i c e  c o m m i s e r a t e  w i t h  their education and t r a i n i n g  m a y  well 
he l p  p r o t e c t  the public, but I a m  af r a i d  that SB 331 as it is 
written, does not do that. I did not ev e n  k n o w  h o w  m u c h  I didn't 
k n o w  u n t i l  I p u r s u e d  the Ph.D. in 
C l i n i c a l  Psychology. Counselors w h o  say 
t h e i r  educa t i o n  and training are substa n t i a l l y  
the s a m e  are likely not to know as well.
A d d i t i o n a l l y  such claims beg the question

■ m m m
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of why they aren't seeking licensure as psychological associates, 
clinical social workers, or marriage and family therapists if 
their education and training are substantially the same. I urge 
to insist on appropriate language for scope of practice in this 
legislation.

Robert Lane, Ph.D.
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SB 331

A n  Act regulating licensed professional counselors; regulating use of the titles 

'Licensed Professional Counselor' and 'Licensed Counselor'; amending Rule 504(a)(3), 

Alaska Rules of Evidence; and providing for an effective date.

Sponsor Statement

The Licensed Professional Counselor bill establishes a board to license and regulate 

experienced Masters and Doctoral level professional counselors whose education and 

experience do not fall within the existing behavioral health specializations of Licensed 

Clinical Social Worker, Licensed Marriage and Family Therapist, Psychologist, or 

Psychological Associate.

This legislation is good for counselors and good for consumers. For counselors, the 

option to obtain a license in their field puts them on par with other professionals in the 

behavioral health field, and opens doors to employee assistance programs that currently 

require that service providers have a license to qualify for their program. Furthermore, 

the opportunity to obtain licensure in their field increases job security and enhances 

employment opportunities for professional counselors w h o  wish to practice beyond the 

scope of a private practice. This bill does not bar professional counselors w h o  are 

already practicing without a license and w h o  wish to continue doing so, from 

continuing their practice within the State of Alaska.

SB 331 also benefits the Alaskan consumer by identifying competent counselors w h o  

have met standards of quality established by the Legislature and the board. It institutes 

grievance procedures and legal recourse for clients of Licensed Professional Counselors 

w h o  believe they are victims of fraudulent, unethical or negligent practices. With 

employee assistance needs met, SB 331 has the potential to give consumers more choice 

in the selection of mental health service providers.

Currently 44 other states already license or certify professional counselors. There are 

over 48,000 Licensed Professional Counselors nationwide. Within Alaska there are 

hundreds of people w h o  are eligible for this license. Because most individuals w h o  are 

eligible for licensure are already working with clients w h o  are appropriate under this 

license, licensing them should not significantly impact other licensed mental health 

professionals.

The fees that Licensed Professional Counselors pay will cover the cost of the board and 

licensing process.

A  full sectional analysis is available from m y  office.
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An Act regulating licensed professional counselors; regulating use of the titles 
'Licensed Professional Counselor' and 'Licensed Counselor; amending Rule 
504(a)(3), Alaska Rules of Evidence; and providing for an effective date.

Sectional Analysis

The Licensed Professional Counselor bill establishes a board to license and 
regulate experienced Masters and Doctoral level professional counselors whose 
education and experience do not fall within the existing behavioral health 
specializations of Licensed Clinical Social Worker, Licensed Marriage and Family 
Therapist, Psychologist, or Psychological Associate.

This legislation is good for counselors and good for consumers. For counselors, 
the option to obtain a license in their field puts them on par with other 
professionals in the behavioral health field, and opens doors to employee 
assistance programs that currently require that service providers have a license 
to qualify for their program. Furthermore, the opportunity to obtain licensure in 
their field increases job security and enhances employment opportunities for 
professional counselors who wish to practice beyond the scope of a private 
practice. This bill does not bar professional counselors who are already 
practicing without a license and who wish to continue doing so, from continuing 
their practice within the State of Alaska.

SB 331 also benefits the Alaskan consumer by identifying competent counselors 
who have rnet standards of quality established by the Legislature and the board. 
It institutes grievance procedures and legal recourse for clients of Licensed 
Professional Counselors who believe they are victims of fraudulent, unethical or 
negligent practices. With employee assistance needs met, SB 331 has the

SECTIONAL ANALYSIS



potential to give consumers more choice in the selection of mental health service 
providers.

Currently 44 other states already license or certify professional counselors. There 
are over 48,000 Licensed Professional Counselors nationwide. Within Alaska 
there are hundreds of people who are eligible for this license. Because most 
individuals who are eligible for licensure are already working with clients who 
are appropriate under this license, licensing them should not significantly impact 
other licensed mental health professionals.

The fees that Licensed Professional Counselors pay will cover the cost of the 
board and licensing process.

Section 1. This section amends AS 08 by creating a chapter licensing 
professional counselors based on specific outlined criteria. It also specifies the 
general make-up, duties and prerogatives of the Board of Professional 
Counselors.

• Page 1, line 8 through page 2, line 8 (Article 1) establishes a five member 
board, with one public member who is unrelated to the field, at least one 
private sector member, and at least one public sector member.

• Page 2, line 9 through 20 (Article 1) outlines the duties of the board, 
consistent with language in AS 08.01, with the addition of duties that relate 
specifically to licensing professional counselors, supervisor criteria and 
certification, establishing continuing education requirements, and adopting a 
code of ethics.

• Page 2, line 22 through 30 (Article 2) specifies that this is a "title" restriction 
bill, not a "practice" restriction bill. Thus language prohibits the use of the 
titles "Licensed Professional Counselor" or "Licensed Counselor" by 
unlicensed counselors. Violation of this prohibition is a class B misdemeanor.

• Page 2, line 31 through page 4, line 2 (Article 2) outlines the qualifications 
needed to be a Licensed Professional Counselor.

• Fage 4, line 3 through 11 (Article 2) gives the board the ability to license an 
individual from another state if that other state's licensing requirements are 
equal to or greater than those of Alaska.

• Page 4, line 12 through 20 (Article 2) gives the board the ability to license an 
applicant who is educated in a foreign country providing the individual 
meets the requirements listed in AS 08.29.110 (excepting AS 08.29.110(a)(5)),



has earned a degree that is equal to one earned through an accredited United 
States program, and speaks the English language.

• Page 4, line 21 through 24 (Article 2) requires that licenses be renewed every 
two years based on the completion of continuing education requirements as 
outlined by the board.

• Page 4, line 26 through page 5, line 16 (Article 3) prohibits Licensed 
Professional Counselors from revealing to another person communications 
made to them by clients about a matter which the client has divulged to the 
counselor in a professional capacity. This section also lists exceptions where 
the standard practice of confidentially of communications may not apply.

• Page 5, line 17 through line 31 (Article 3) allows the board to certify licensed 
mental health workers as supervisors for the purpose of supervising 
professional counselors who are seeking their 3,000 hours of supervised 
experience as mentioned in Section 08.29.110(6).

• Page 6, line 1 through 16 (Article 3) requires Licensed Professional 
Counselors supply each client with a disclosure statement including 
information listed in 1-5 of Sec. 08.29.220 before the performance of services 
and before the client may be charged a fee.

• Page 6, line 17 through 20 (Article 3) prohibits Licensed Professional 
Counselors from performing practices that are not covered within the scope 
of their training or education. This is true even if that practice is stated in the 
definition of the "practice of professional counseling."

• Page 6, line 22 through page 7, line 21 (Article 4) provides grounds for denial 
of a license or for disciplinary sanctions by the board against a Licensed 
Professional Counselor or new applicant.

• Page 7, line 22 through page 8, line 8 (Article 4) defines the scope of 
"practice for professional counseling," and "supervision." The definition for 
"practice of professional counseling" is very similar to the definition for 
"practice of marital and family therapy" (AS 08.63.900(5)), substituting some 
terms including "professional counseling" for "marital and family therapy," 
and the client population being served.

Section 2. This section adds Board of Professional Counselors to AS 08.01 010, a
section listing which boards are covered under Chapter 01, Centralized Licensing
under Title 8.



Section 3. This section amends AS 08.01.050(d) to include the Board of Licensed 
Professional Counselors to the list of boards that can contract out for treatment of 
licensed people who abuse alcohol, drugs or other substances.

Section 4. This section brings the Board of Professional Counselors under the 
sunset provision listed in AS 08.29.010. The Board's sunset date is June 30,2002.

Section 5. This section amends Rule 504 to include Licensed Professional 
Counselors in Alaska's rules regarding confidentiality between client and 
psychotherapist.

Section 6. Under this transitional provision, an individual who meets the 
following criteria may be "grandparented" into being a licensed professional 
counselor. The individual must meet all of the requirements listed in Section 6.

Section 7. This section allows the board to establish regulations required in 
order to implement the licensing of professional counselors, providing those 
regulations will not take effect until the effective date of this bill. Board members 
appointed to the first board are not required to be licensed until March 1, 2000, 
but must meet the requirements of this chapter when they are appointed.

Section 8. This section creates the Board of Licensed Professional Counselors 
upon passage of this legislation.

Section 9. This section states that the "grandparenting" provision of this 
legislation will take effect on January 1,1999.

Section 10. This section states that this legislation upon passage will take effect 
on March 1, 1999. This date does not apply to the dates listed in Sections 8 and 9.
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March 5,1998

Senator Gary Wilken, Chairman 
Health, Education, and Social Services Committee 
Room 510, Capital Bu..ding 
Juneau, Alaska 99801

Dear Senator Wilken:

I am writing on behalf of the American Counseling Association of Alaska in support of SB 331, Licensure 
of Professional Counselors. This bill is beneficial to Alaskans fora number of reasons. Some of the ways 
we would benefit are:

> Availability of licensed mental health providers who practice statewide, including

grievances and be assured that these concerns would be investigated and if found to be 
legitimate, action taken to remedy the situation or in some way censure or revoke the 
license of the offending counselors. (Note: the Board of Marriage and Family Therapy 
has expressed interest in working with Professional Counselors to develop a composite 
board for the purpose of efficiency and economy, so this would not necessitate the 
development of a completely separate, new board.

> Greater opportunities for employment lor graduates of the Alaska university 
system. Currently, graduates of some Master’s level bchavioral-health university 
programs are denied employment because they are not eligible for any of the other more 
specialty-oriented licenses. Others who are currently employed, arc being denied 
opportunities for advancement due to a lack of licensure. Some have even been 
threatened with job loss for this reason. The changing world of managed care has 
increased this pressure on our behavioral-healthcare providers.

> Licensed Professional Counselors have greater opportunities for mobility should 
they decide to move out-of-state. Forty-four other states have counselor licensure 
or credcntialing. Alaska is one of six that do not. Many states have reciprocity, 
accepting licensure from other states having similar licensure requirements.

These are just a few of the reasons why licensure for Professional Counselors makes sense for Alaskans.
At present, there are approximately 600 counselors who would be eligible for this license. It is estimated 
that approximately 200 would seek licensure in the first year the bill is passed. 1 urge you to support the 
passage of SB 133 for the benefit of Alaskans. Thank you!

rural and bush areas where often, no other licensed mental health providers are available.

Public assurance that Licensed Professional Counselors (LPC’s) have met at least a 
minimum standard of education and experience.

> Public protection in the form of a licensure board to whom complainants could register

Sincerely,

Pamela L. Watts, M.Coun., N.C.C. 
President

POSITION STATEMENT
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Ans'd......

Senr or Robin Taylor 
Chairman of Senate Judiciary Committee 
Room 30, State Capitol Building 
Juneau, Alaska 99801

Dear Senator Taylor,

I am the school counselor at Wrangell Fublic Schools. I am writing to 
encourage you to quickly pass Senate Bill # 331, the Counselor's Licensure 
Bill, through your committee. I believe that passage of this bill will be 
very beneficial to all Alaskans, but especially beneficial to Alaskans in 
small and rural communities like Wrangell.

As it does with many other professionals, licensure for counselors will 
give them the therapist /client privilege so very necessary to assure the 
public of confidential services. Passage of the bill will also provide 
accountability measures for counselors whereby protecting the quality of 
services to Alaskans.

I find that my services or my commitment can't always stop at the school 
door. This bill will help me be a stronger community asset. Please 
contact me if / can provide any additional information.

' ' riitted,

School Counselor



S t a t e s  O f f e r in g  L i c e n s u r e  o r  C e r t i f ic a t io n  t o  P r o f e s s i o n a l  C o u n s e l o r s

State
1 s t T ie r 

L ice n se /C e rtifica te
2nd T ie r 

L icense/C ertifica te
3 rd  T ie r 

L ice n se /C ertifica te
Alabama Certified Counselor Associate

Arizona Certified Counselor Associate

Arkansas Certified Counselor Associate

California Registered Marriage, Family &  

Child Counselor Intern
Colorado Licensed Professional 

Counselor
Delaware Licensed Associate Counselor 

of Mental Health
Licensed Professional 

Counselor of Mental Health
District of 
Columbia

Licensed Professional 
Counselor

Florida Licensed Mental Health 
Counselor

Georgia Licensed Professional 
Counselor

Idaho Licensed Professional 
Counselor

Licensed Professional 
Counselor - Private Practice

Illinois Licensed Professional 
Counselor

Licensed Clinical Professional 
Counselor

Indiana Licensed Professional 
Counselor

Iowa Licensed Mental Health 
Counselor

Kansas Licensed Professional 
Counselor

Kentucky Certified Professional 
Counselor

Louisiana Licensed Professional 
Counselor

Maine Licensed Professional 
Counselor

.icensed Clinical Professional 
Counselor

Maryland Certified Professional 
Counselor

Massachusetts Licensed Mental Health 
Counselor

Michigan Licensed Professional 
Counselor

Mississippi Licensed Professional 
Counselor

Missouri Licensed Professional 
Counselor

Montana -icensed Clinical Professional 
Counselor

Nebraska Licensed Mental Health 
Practitioner

Certified Professional 
Counselor

Licensed Professional 
Counselor

1 of 2
ADDITIONAL
INFORMATION



S t a t e s  O f f e r in g  L i c e n s u r e  o r  C e r t i f i c a t io n  to  P r o f e s s i o n a l  C o u n s e l o r s

State
1s t T ie r 

L ice n se /C ertifica te
2nd  T ie r 

L icense /C ertifica te
3 rd  T ie r 

L ice n se /C ertifica te
New Hampshire Certified Mental Health 

Counselor
New Jersey Licensed Associate Counselo Licensed Professional 

Counselor
Clinical Mental Health 

Counselor
New Mexico Registered Mental Health 

Counselor
Professional Mental Health 

Counselor
Professional Clinical Mental 

Health
North Carolina Licensed Professional 

Counselor
North Dakota Licensed Associate Counselor Licensed Professional. 

Counselor
Ohio Licensed Professional 

Counselor
Licensed Clinical Professional 

Counselor
Oklahoma Licensed Professional 

Counselor
Oregon Licensed Professional 

Counselor
Rhode Island Licensed Counselor in Mental 

Health
South Carolina Licensed Associate Counselor Licensed Professional 

Counselor
South Dakota Licensed Associate Counselor Licensed Professional 

Counselor
Licensed Professional 

Counselor - Mental Health
Tennessee Licensed Professional 

Counselor
Licensed Professional 

Counselor - Mental Health 
Service Provider

Texas Counselor Intern Licensed Professional 
Counselor

Utah Licensed Professional 
Counselor

Vermont Licensed Clinical Mental 
Health Counselor

Virginia Licensed Professional 
Counselor

Washington Certified Mental Health 
Counselor

West Virginia Licensed Professional 
Counselor

Wisconsin Professional Counselor in 
T raining

Certified Professional 
Counselor

Wyoming Licensed Professional 
Counselor

Jurisdictions Without Licensure
Alaska Minnesota Pennsylvania
Hawaii Nevada Puerto Rico
Guam New York Virgin Islands

This information comes from a document supplied by the American Counseling Association 
Licensing Requirements and Scope of Practice for Counselors, Copyright 1997

2 of 2
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SB 331

An Act regulating licensed professional counselors; regulating use of the titles 
'Licensed Professional Counselor' and 'Licensed Counselor; amending Rule 
504(a)(3), Alaska Rules of Evidence; and providing for an effective date.

Sectional Analysis

The Licensed Professional Counselor bill establishes a board to license and 
regulate experienced Masters and Doctoral level professional counselors whose 
education and experience do not fall within the existing behavioral health 
specializations of Licensed Clinical Social Worker, Licensed Marriage and Family 
Therapist, Psychologist, or Psychological Associate.

This legislation is good for counselors and good for consumers. For counselors, 
the option to obtain a license in their field puts them on par with other 
professionals in the behavioral health field, and opens doors to employee 
assistance programs that currently require that service providers have a license 
to qualify for their program. Furthermore, the opportunity to obtain licensure in 
their field increases job security and enhances employment opportunities for 
professional counselors who wish to practice beyond the scope of a private 
practice. This bill does not bar professional counselors who are already 
practicing without a license and who wish to continue doing so, from continuing 
their practice within the State of Alaska.

SB 331 also benefits the Alaskan consumer by identifying competent counselors 
who have met standards of quality established by the Legislature and the board. 
It institutes grievance procedures and legal recourse for clients of Licensed 
Professional Counselors who believe they are victims of fraudulent, unethical or 
negligent practices. With employee assistance needs met, SB 331 has the



potential to give consumers more choice in the selection of mental health service 
providers.

Currently 44 other states already license or certify professional counselors. There 
are over 48,000 Licensed Professional Counselors nationwide. Within Alaska 
there are hundreds of people who are eligible for this license. Because most 
individuals who are eligible for licensure are already working with clients who 
are appropriate under this license, licensing them should not significantly impact 
other licensed mental health professionals.

The fees that Licensed Professional Counselors pay will cover the cost of the 
board and licensing process.

Section 1. This section amends AS 08 by creating a chapter licensing 
professional counselors based on specific outlined criteria. It also specifies the 
general make-up, duties and prerogatives of the Board of Licensed Professional 
Counselors.

• Page 1, line 8 through page 2, line 8 (Article 1) establishes a five member 
board, with one public member who is unrelated to the field, at least one 
private sector member, and at least one public sector member.

• Page 2, line 9 through 20 (Article 1) outlines the duties of the board, 
consistent with language in AS 08.01, with the addition of duties that relate 
specifically to licensing professional counselors, supervisor criteria and 
certification, establishing continuing education requirements, and adopting a 
code of ethics.

• Page 2, line 22 through 30 (Article 2) specifies that this is a "title" restriction 
bill, not a "practice" restriction bill. This language prohibits the use of the 
titles "Licensed Professional Counselor" or "Licensed Counselor" by 
unlicensed counselors. Violation of this prohibition is a class B misdemeanor.

• Pagv 2, line 31 through page 3, line 31 (Article 2) outlines the qualifications
needed to be a Licensed Professional Counselor.

• Page 4, line 1 through 9 (Article 2) gives the board the ability to license an
individual from another state if that other state's licensing requirements are
equal to or greater than those of Alaska.

• Page 4, line 10 through 18 (Article 2) gives the board the ability to license an 
applicant who is educated in a foreign country providing the individual 
meets the requirements listed in AS 08.29.110 (excepting AS 08.29.110(a)(5)),



has earned a degree that is equal to one earned through an accredited United 
States program, and speaks the English language.

• Page 4, line 25 through 28 (Article 2) requires that licenses be renewed every 
two years based on the completion of continuing education requirements as 
outlined by the board.

• Page 5, line 2 through 23 (Article 3) prohibits Licensed Professional
Counselors from revealing to another person communications made to them
by clients about a matter which the client has divulged to the counselor in a 
professional capacity. This section also lists exceptions where tire standard 
practice of confidentially of communications may not apply.

• Page 5, line 24 through page 6, line 7 (Article 3) allows the board to certify 
licensed mental health workers as supervisors for the purpose of supervising 
professional counselors who are seeking their 3,000 hours of supervised 
experience as mentioned in Section 08.29.110(6).

• Page 6, line 8 through 22 (Article 3) requires Licensed Professional
Counselors supply each client with a disclosure statement including
information listed in 1-5 of Sec. 08.29.220 before the performance of services 
and before the client may be charged a fee.

• Page 6, line 23 through 26 (Article 3) prohibits Licensed Professional 
Counselors from performing practices that are not covered within the scope 
of their training or education. This is true even if that practice is stated in the 
definition of the "practice of professional counseling."

• Page, 6, line 28 through page 7, line 30 (Article 4) provides grounds for 
denial of a license or for disciplinary sanctions by the board against a 
Licensed Professional Counselor or new applicant.

• Page 7, line 31 through page 8, line 16 (Article 4) defines the scope of 
"practice for professional counseling," and "supervision." The definition for 
"practice of professional counseling" is nearly identical to the definition for 
"practice of marital and family therapy" (AS 08.63.900(5)), substituting some 
terms including "professional counseling" for "marital and family therapy," 
and the client population being served.

Section 2. This section amends AS 08.01.050(d) to include the Board of Licensed
Professional Counselors to the list of boards that can contract out for treatment of
licensed people who abuse alcohol, drugs or other substances.



Section 3. This section amends Rule 504 to include Licensed Professional 
Counselors in Alaska's rules regarding confidentiality between client and 
therapist.

Section 4. Under this transitional provision, an individual who meets the 
following criteria may be "grandparented" into being a licensed professional 
counselor. The individual must meet all of the requirements listed Section 4.

Section 5. This section allows the board to establish regulations required in 
order to implement the licensing of professional counselors, providing those 
regulations will not take effect until the effective date of this bill. Board members 
appointed to the first board are not required to be licensed until March 1, 2000, 
but must meet the requirements of this chapter when they are appointed.

Section 6. This section creates the Board of Licensed Professional Counselors 
upon passage of this legislation.

Section 7. This section states that the "grandparenting" provision of this 
legislation will take effect on January 1,1999.

Section 8. This section states that this legislation upon passage will take effect 
on March 1, 1999. This date does not apply to the dates listed in Sections 6 and 7.
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March 23, 1998
RECEIVED 

MAR 2  8  19 98

Senator Robin Taylor ......
Alaska State Legislature
State Capitol (MS 3100), Room 30
Juneau, AK 99801-1182
Re: Licensed Professional Counselor Bill, SB#331 
Dear Senator Taylor:
I am strongly encouraging you and my legislative representatives to support 
the Licensed Professional Counselor (LPC) Bill, SB#331, for several reasons, 
including the following:
1) LPC's have impeccable credentials for providing mental health/substance 

abuse services, including having completed a Bachelor's Degree, a 3-4 
year graduate Master's level program (usually CACREP-accredited), and 
at least 2 years' experience with more than 3,000 hours of face- to-face 
work with clients while under clinical supervision. The clinical training for 
LPC's often exceed that required for completion of a social work program. 
The LPC is trained to work with communities, families, groups, and with 
individuals—to assess, evaluate, and provide professional treatment 
services under strict, ethical guidelines.

2) Licensure can help protect consumers by identifying qualified, 
professional counselors and by establishing legal recourse for clients.

3) Licensure can encourage qualified graduates from our university systems 
to stay and practice in Alaska. Most agencies that hire counselors could 
tap into a pool of highly qualified, employable counselors from our own 
state.

4) Many Master's and Doctoral level counselors are now providing services 
throughout Alaska and are denied professional advancement due to their 
inability to be licensed in any of the existing licensing categories, which 
are quite narrow in scope.

5) The LPC Bill is non-restrictive; it does not restrict other professionals who 
offer counseling services from doing so. Its purpose is to ensure that 
counseling services are offered only by people qualified to do so, while 
also ensuring the inclusion of professional counselors as qualified service 
providers.

6) Forty-four states either license or certify professional counselors. There 
are over 48,000 Licensed Professional Counselors nationwide.



7) An obvious benefit of licensing professional counselors (and offering 
reciprocity for those already working and licensed by another state) is 
found in servicing the rural areas of our state. These professionals could 
augment a rich pool of mental health/substance abuse providers and help 
make services into remote, as well as urban, areas more accessible.

The Alaska branch of the American Counseling Association (ACAAk) is an 
active, professional organization. This group is dedicated to the advocating 
of its members' professional status to the Alaska legislature. Some of the 
members who are working diligently for the licensure passage during this 
legislative session include Anne Henry, Dave Reeves, and Pam Watts. If you 
are approached by these persons on behalf of the Licensed Professional 
Counselor Bill, please regard them as representatives of a large body of 
professional counselors and as voices for those of us who are wanting the 
passage of the LPC Bill this session.
At the present time, I am a Licensed Professional Counselor (State of Texas) 
and National Certified counselor. I have worked in bush Alaska (Nome and 
villages in the region) as a mental health clinician for almost four years. I 
have been responsive to a variety of needs, including community crisis 
response; individual and group therapy with adults, families, and children; 
community education; training; consultation; emergencies; and peer 
supervision. Being unable to have my licensure reciprocated in Alaska has 
continued to be problematic, both in terms of my own professional 
advancement and administratively.
Please give careful consideration to the Licensed Professional Counselor Bill, 
and support the passage of reciprocated licensure for the LPC's who are 
working to help promote a healthier Alaska.

Barbara (Toni) Chrestman, MS, LPC, NCC
Mental Health Clinician
P.O. Box 1802
Nome, AK 99762
(907) 443-5206 w.
(907) 443-4940 h.

Sincerely,
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C S  F O R  S E N A T E  B I L L  N O .  348( )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T I E T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

BY

Offered:
Referred:

Sponsor(s): SENATE STATE AFFAIRS COMMITTEE

A  B I L L

F O R  A N  A C T  E N T I T L E D  

'An Act relating to certain rights of conscience protection for persons w h o  

lirectly or indirectly provide or perform health services."

JE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  18 is amended by adding a new chapter to read:

Chapter 17. Rights of Conscience Protection.

Sec. 18.17.010. Policy. It is the public policy of the state to respect and 

protect the rights of conscience of all persons who are involved in providing health 

services. It is the purpose of this chapter to protect as a basic civil right the right of 

all persons to refuse to counsel, advise^pay for, provide, perform, assist, or participate 

directly or indirectly in providing or performing certain health services that violate the 

persons’ religious or moral convictions and to prohibit all forms of discrimination, 

disqualification, coercion, disability, or liability of the persons by reason of their 

refusals.

Sec. 18.17.020. Civil rights of conscience, (a) Subject to A S  18.12.050, a
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person has the right not to counsel, advise, pay for, provide, perform, assist, or 

participate directly or indirectly in providing or performing a health service if the 

service includes a procedure that violates the person's religious or moral convictions 

and the procedure is intended to end the life of an individual or involves an elective 

abortion.

(b) Subject to A S  18.12.050, a person may not be required to counsel, advise, 

payjbr, provide, perform, assist, or participate directly or indirectly in providing or 

performing a health service if the service includes a procedure that violates the 

person’s religious or moral convictions and the procedure is intended to end the life 

of an individual or involves an elective abortion.

Sec. 18.17.030. Individual rights of conscience. (a) Subject to 

A S  18.12.050, an individual m ay not be required to counsel, advise, pay for, provide, 

perform, assist, or participate directly or indirectly in providing or performing a health 

service if the service includes a procedure that violates the individual’s religious or 

moral convictions and the procedure is intended to end the life of an individual or 

involves an elective abortion.

(b) A n  individual is not civilly, criminally, or administratively liable to a 

person for refusing, upon request or assignment and except as provided under 

A S  18.12.050, to counsel, advise, pay for, provide, perform, assist, or participate 

directly or indirectly in providing or performing a health service if the service includes 

a procedure that violates the individual’s religious or moral convictions and the 

procedure is intended to end the life of an individual or involves an elective abortion, 

and if

(1) before the request or assignment, the individual notified the person

making the request or assignment of the individual’s refusal to provide or perform that

type of health service and, if requested to do so, the individual stated the refusal in 

writing; or

(2) within 24 hours after being asked or assigned to provide or perform

the health service, the individual notified the person making the request or assignment

of the individual’s refusal.

(c) A  person may not discriminate against, penalize, discipline, or retaliate

0-LSI707\H
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against an individual in employment; privileges; benefits; remuneration; promotion; 

termination of employment; eligibility for admission to, renewal or participation in, or 

graduation from an educational, study, or training program; or a grant, contract, or 

other program because of the individual’s refusal or unwillingness to counsel, advise, 

pay for, provide, perform, assist, or participate directly or indirectly in providing or 

performing a health service if the service includes a procedure that violates the 

individual’s religious or moral convictions and the procedure is not required under 

A S  18.12.050 and is intended to end the life of an individual or the procedure involves 

an elective abortion.

Sec. 18.17.040. Institutional rights of conscience, (a) A  health care 

institution may not be required to counsel, advise, pay for, provide, perform, assist, or 

participate in providing or performing a health service if the service includes a 

procedure that violates the religious or moral convictions of a majority of the board 

of directors or other administrative head of the institution or of a majority of its 

owners or partners and the procedure is intended to end the life of an individual or 

involves an elective abortion. A  health care institution is not required to admit or keep 

a patient for the purpose of providing to that patient a health service if the service 

includes a procedure that violates the religious or moral convictions of a majority of 

the board of directors or other administrative head of the institution or of a majority I 

of its owners or partners and the procedure is intended to end the life of an individual 

or involves an elective abortion.

(b) A  health care institution is not civilly, criminally, or administratively liable 

to a person for refusing to participate directly or indirectly in providing or performing 

a health service if the service includes a procedure that violates the religious or moral 

convictions of a majority of the board of directors or other administrative head of the 

institution or of a majority of its owners or partners and the procedure is intended to 

end the life of an individual or involves an elective abortion, and if the institution i

requesting the health service of its refusal and there has been no irreversible change

(1) posted notice of its refusal policy in plain sight in the admission 

area of the institution before the health service is requested; or

(2) within 24 hours after receiving the request, notified the person

-3-
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1 in the circumstances of the patient or person making the request during the time

2 between making the request and the institution’s refusal that would make it unjust for

3 the institution to refuse the request.

4 (c) A  person may not discriminate or retaliate against a health care institution

5 in a grant, contract, or program because of the institution’s refusal to counsel, advise,

6 pay for, provide, perform, assist, or participate directly or indirectly in providing or

7 performing a health service if the service includes a procedure that violates the

8 religious or moral convictions of a majority of the board of directors or other

9 administrative head of the institution or of a majority of its owners or partners and the

10 procedure is intended to end the life of an individual or involves an elective abortion.

11 Sec. 18.17.050. Exceptions, (a) This chapter does not relieve a person from

12 liability to pay for a health service, for which the person freely and knowingly

13 contracted to pay, that was performed before a timely conscientious objection was

14 asserted by the person.

15 (b) A  health care institution or a department or division of the institution that

16 is established for the sole or primary purpose of providing specific types of health

17 services may exclude an individual who objects to a procedure from employment in

18 a position for which the performance of the services is a necessary and substantial

19 responsibility if the individual’s moral or conscience rights cannot be reasonably

20 accommodated by diligent effort. In this paragraph, "procedure" means a medical

21 procedure intended to end the life of an individual or involving an elective abortion.

22 Sec. 18.17.060. Remedies, (a) Notwithstanding other provisions of law, a

23 person injured by an act or omission that violates a provision of this chapter may

24 obtain an injunction and is entitled to receive three times the actual damages sustained

25 by the person or $3,000 for each violation, whichever is greater.

26 (b) Remedies provided for under this section are in addition to other remedies

27 that may be available under federal or state law.

28 Sec. 18.17.070. Federal requirements not affected. Nothing in this chapter

29 changes, modifies, or otherwise affects requirements of 42 U.S.C. 1395cc, 42 U.S.C.

30 1395dd, or 42 U.S.C. 1396a (a)(57) or (58).

31 Sec. 18.17.080. Definitions. In this chapter,

WORK DRAFT WORK DRAFT 0-LS!707\H
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(1) "elective abortion" means the use or prescription of an instrument, 

medicine, drug, or other substance or device to terminate the pregnancy of a w o m a n  

known to be pregnant, except that "elective abortion" does not include the termination 

of a pregnancy

(A) if done with the intent to save the life or preserve the health 

of the unborn child;

(B) if done with the intent to deliver the unborn child 

prematurely to preserve the health of both the pregnant w o m a n  and the 

woman's child;

(C) if done with the intent to remove a dead unborn child;

(D) if done with the intent to save the life of the pregnant 

w o m a n  whose life is endangered by a physical disorder, illness, or injury if no 

other medical procedure would save the life of the woman;

(E) that is a result of incest; or

(F) that is the result of ̂  -reported a rfr-of-forefble-jap^; -

(2) "health care institution" means a public or private corporation, 

partnership, association, organization, agency, or other entity that is involved in 

providing health care; in this paragraph, "entity" includes a hospital, clinic, physician’s 

office, medical school, nursing school, other health care training institution, insurance 

organization, or financing organization;

(3) "health service" means a phase or type of service performed at a 

health care institution or by a health professional, paraprofessional, or pharmacist or 

by an employee of a health professional, paraprofessional, or pharmacist; in this 

paragraph, "service" includes testing, diagnosis, prognosis, research, counseling, 

therapy, treatment, family planning, referral, prescription, medication, surgery, the 

termination of or failure to perform a procedure, and any necessary support services.

* Sec. 2. Under A S  01.10.030, if any provision of A S  18.17.010 - 18.17.080 or the 

application of A S  18.17.010 - 18.17.080 to any person or circumstance is helu invalid, the 

remainder of A S  18.17.010 - 18.17.080 or the application of those statutes to other persons 

or circumstances is not affected.
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AM EN DM ENT

By Senate State Affairs Committee

TO: Work Draft for CSSB 348, version 0-LS1707\H

1 Page 5, line 15 after “result o f ’

2 Delete “a reported act o f forcible rape;”

3 Insert “an  a c t o f sexuajf a ssu a lp th a t has been rep o rte d  to  a
peace o ffice r:” ------
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Senate State Affairs

Sponsor Statement 

SB 348

“ An Act relating to certain rights of conscience protection for persons who directly 
or indirectly provide or perform health care services.”

The Alaska Constitution is dedicated to the principles that all persons have a natural right 

to life, liberty, the pursuit of happiness, and the enjoyment of the rewards of their o w n  

industry. Increasingly health care providers are finding that pressure to participate in 

certain health care practices against their consciences is robbing them of these rewards.

In Alaska, w e  have been careful to articulate the rights of the individual, through both the 

Alaska Constitution and law. In 1970, when the stale legalized abortion, the legislature 

added A S  18.16.010, which protected hospitals and persons from being required to 

provide or participate in this procedure. The protection was based on an individual’s 

moral conscience, not religious belief.

In 1972, w e  added the right of privacy to the Constitution to shield citizens from intrusive 

government information collecting. A  recent court ruling under the right to privacy has 

removed the protection that health care providers had relied upon under state law. The 

court ruled that the constitutional right to obtain a certain medical procedure outweighed 

the statutory right of conscience. The ruling forced a hospital to allow procedures against 

their policy and gave the individual right of conscientious refusal only to ‘direct’ 

participants.

Indirect participants including nurses, orderlies, radiologists, and lab technicians are n o w  

particularly vulnerable to pressure because they occupy subordinate positions in the 

hospital/medical hierarchy and they have no constitutional right to refuse.

Their jobs m a y  n o w  present them with grave moral problems that rob them of the 

happiness and rewards of their industry. Other social and medical developments such as 

assisted suicide and infanticide may soon become governmental policy as well.



House Bill 348, in concert with Senate Joint Resolution 35 restores the intent of the 

Constitution and State law to protect the rights of conscience of health care providers. 

Everyday people and community institutions should not be compelled by another 

person’s exercise of the right to privacy to act in a manner that violates their convictions 

of conscience.
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Alaska State Legislature
Senator Lyda Green, Chairman ’ State Capitol
Senator Jerry Ward, Vice Chairman Room 125
Senator Jerry Mackie Juneau, Alaska 99801
Senator Mike Miller (907)465-4522
Senator Jim Duncan

Senate State Affairs

Sectional Analysis 
SB 348

"An Act relating to certain rights of conscience protection for persons who 
directly or indirectly provide or perform health care services."

Section 1 adds a new chapter (Chapter 17) to Title 18 (Health, Safety and 
Housing):

Sec, 010 (Policy) makes the statement that it is the public policy of the state that 
the rights of conscience of all persons involved in providing health care are 
protected; describes what actions are covered; and prohibits all forms of 
retaliatory action for refusing to participate in an action that violates the person's 
conscience.

Sec. 020 (Civil rights of conscience) states that a person has a right to refuse to do 
certain procedures that are intended to end the life of an individual or involves 
an abortion; subject to AS 18.12.050.

Sec. 030 (Individual rights of conscience) states that an individual may not be 
required to participate in certain actions that violate the individual's religious or 
moral convictions and involves a procedure intended to end the life of an 
individual or involves abortion; that the individual may not be held civilly, 
criminally, or administratively liable for the individual's refusal, if certain 
conditions of notice are met and except as provided under AS 18.12.050; and 
provides a list of retaliatory actions that another person is prohibited from 
engaging in if an individual refuses to participate in certain actions that violate 
the individual's religious or moral convictions.

Sec. 040 (Institutional rights of conscience) is essentially the same as the 
preceding section, except that it applies to the rights of conscience of a majority 
of an institution's board of directors or an administrative head and the procedure 
is intended to end the life of an individual or involves abortion. Also allows an



institution not to admit or keep a patient who seeks a medical procedure that is 
against the religious or moral convictions of a majority of the board or the 
administrative head.

Sec. 050 (Exceptions) provides exceptions if the patient is in danger of imminent 
death, the success of the medical procedure requires the participation of the 
person asserting religious or moral objections, and the procedure would have to 
be performed before a replacement staff can be obtained. Does not relieve a 
person from paying for a medical procedure the person freely contracted for, and 
that was performed before the person asserted a conscientious objection. Also 
allows a health care institution to refuse to employ a person who objects to the 
type of health care services primarily or solely performed at the institution, if the 
person's religious or moral objections cannot be accommodated.

Sec. 060 (Remedies) provides that a person injured by a violation of this chapter 
may obtain an injunction and is entitled to damages of $3,000 or three times 
actual damages for each violation, whichever is greater, in addition to other 
remedies available under federal or state law.

Sec. 070 (Federal requirements not affected) states that nothing in this chapter 
changes, modifies, or otherwise affects requirements of 42 U.S.C. 1395cc, 42 
U.S.C. 1395dd, or 42 U.S.C. 1396a (a)(57) or (58).

Sec. 080 (Definitions) provides comprehensive definitions for the phrases, 
"abortion," "health care institution," and "health service."

Section 2 provides a severability clause so that if any part of the above chapter is 
held invalid, the remainder is not affected.



(1) "abortion" means the use or prescription of an instrument, medicine, drug, or 
other substance or device to terminate the pregnancy of a w o m a n  known to be pregnant, 
except that "abortion" does not include the termination of a pregnancy if done with the intent 
to

(A) save the life or preserve the health of the unborn child;
(B) deliver the unborn child prematurely to preserve the health of both the 

p* cgnant w o m a n  and the woman's child; or
(C) remove a dead unborn child;

(2) "unemancipated" means that a w o m a n  w h o  is unmarried and under 17 years of 
age has not done any of the following:

(A) entered the armed services of the United States;
(B) become employed and self-subsisting;
(C) been emancipated under A S  09.55.590; or
(D) otherwise become independent from the care and control of the 

woman's parent, guardian, or custodian.

Sec. 18.16.090. Definitions.
In this chapter,



Sec. 18.12.050. Transfer of patients.
(a) A n  attending physician who is unwilling to comply with the requirements of A S  

18.12.030 or who is unwilling to comply with the declaration of a qualified patient under A S
18.12.040 shall withdraw as attending physician but the withdrawal is effective only when the 
services of another attending physician have been obtained.

(b) If the policies of a health care facility preclude compliance with the declaration of a 
qualified patient under this chapter or a do not resuscitate order issued by an attending physician, 
or the facility is unwilling to accept D N R  identification as evidence of the existence of a 
declaration or do not resuscitate order, that facility shall take all reasonable steps to notify the 
patient or. if the patient is not able to make treatment decisions, the patient's guardian, of the 
facility's policy and shall take all reasonable steps to effect the transfer of the patient to the 
patient's h o m e  or to a facility where the provisions of this chapter can be carried out.



Sec. 18.12.030. Recording determination of terminal condition and contents of declaration.
W h e n  an attending physician who has been provided a copy of a declaration determines that the 
declarant is in a terminal condition, the physician shall record that determination and the contents 
of the declaration in the declarant's medical record.

Sec. 18.12.035. D o  not resuscitate orders and protocols.
(a) A n  attending physician may issue a do not resuscitate order for a patient of the 

physician. The physician shall document the grounds for the order in the patient's medical file.
(b) The Department of Health and Social Services shall, by regulation, adopt a do not 

resuscitate protocol that sets out a standardized method of procedure for the withholding of 
cardiopulmonary resuscitation by physicians and other health care providers. The regulations 
m a y  not be adopted unless they have been approved by the State Medical Board.

(c) A  health care provider other than a physician shall comply with the do not resuscitate 
protocol adopted under (b) of this section when presented with any of the following: D N R  
identification, an oral do not resuscitate order issued directly by a physician, or a written do not 
resuscitate order entered on a form prescribed by the Department of Health and Social Services.

(d) Notwithstanding (c) of this section, if a person has made an anatomical gift of an 
organ under A S  13.50 or this chapter, and is in a hospital when a do not resuscitate order is to be 
implemented for the person, the do not resuscitate order may not be implemented until the 
donated organ can be evaluated to determine if it is suitable for donation.

(e) A  physician may not revoke a do not resuscitate order at the request of a person, and a 
person m a y  not make a do not resuscitate order ineffective, unless the person making the request 
or proposing to make the order ineffective is the person for w h o m  the order has been issued, or, 
if the person for w h o m  the order has been issued is not capable of expressing an opinion on the 
subject,

(1) the parent or guardian of the person for w h o m  the order has been issued if the 
person for w h o m  the order has been issued is under 18 years of age; or

(2) a person to w h o m  the person for w h o m  the order has been issued has 
communicated the decision to make the order ineffective.

Sec. 18.12,037. Living will, organ donation, and D N R  identification.
The Department of Health and Social Services shall develop standardized designs and symbols 
for D N R  identification cards, forms, necklaces, and bracelets that signify, when carried or worn, 
that the possessor has executed a declaration under this chapter, that the declaration contains an 
anatomical gift, or that the possessor is a patient for w h o m  a physician has issued a do not 
resuscitate order.

Sec. 18.12.040. Treatment of qualified patients.
(a) A  qualified patient or a patient for w h o m  a physician has issued a do not resuscitate 

order has the right to make decisions regarding use of cardiopulmonary resuscitation and other 
life-sustaining procedures as long as the patient is able to do so. If a qualified patient or patient 
for w h o m  a physician has issued a do not resuscitate order is not able to make these decisions, 
the declaration or do not resuscitate protocol governs decisions regarding use of cardiopulmonary 
resuscitation and other life-sustaining procedures, unless the do not resuscitate order is revoked 
or made ineffective under A S  IS. 12.035(e).

(b) This chapter docs not prohibit the application of any medical procedure or 
intervention, including the provision of nutrition and hydration, considered necessary to provide 
comfort care or alleviation of pain. The declaration m a y  provide that the declarant docs not want 
nutrition or hydration administered intravenously or by gastric tube.

(c) The declaration of a qualified patient known to the attending physician to be pregnant 
is given no effect as long as it is probable that the fetus could develop to the point of live birth 
with continued application of life-sustaining procedures.
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5 1395CC. Agreements w ith  providers o f services

(a) F i l in *  o f agrmni-nD; e lig ib il ity  for payment; charges w ith  itap rct to  ilrm t 
and aervlecs

(1) Any provider of services (except a fund designated lot' purpowis of sfctimi 13l>5ffg) 
nnd BWllnn IkOAirfo) of tills title) shall bn qualified to participate under U iit aiibAbapter 
and shall be elig ib le for payment* under this nuUhapler If It file* with the SccreWfj- an 
agreement—

(A) (1) nul U> charge, uxecpt as provided in jiaragrupb (2), nny mdividiin) or any 
other person for Itoius or service* for which such Individual u  entitlod to have 
p.UTiient made nnder this aubebapter (or for which he would lie so entitled if  such 
p iw id c r  of r-erv«a ),wl complied w ith the procedural nnd i.tlior requirements 
nndor or musuant to this aubehaptor nr for which ouch provider in pnid puvsiihdI In 
the provisions of section Jff95f» <>l tl.-fa title), and (d) not lo Impose any rlnnge Ihu) 
la prohibited under section lS®0*inX8) of this lllk i,

(D) not to c lia i po any individual or any o ilie r person for items or garvinM for 
which such indivbhial fa not entitled to have payment tm.de under this cubchapter 
beuouM payment fur .'wjiunsua Inctnrcd for such itemi; or wttvirrn may not l«c mode 
by ivsrM : nf tlvc pnr.is ic iw  of punignqth (l) or (9) of section 13'.ijy(i.) of ' bin HUr, 
but on!}- If (i) such bidtvldual wns without fnult in incurring such ex|icm.os and (ii) 
the S t r i t U i r y ' a  d» • tTir.lnoUi. •; tliat euth psymenl may not be mode for such itnmu 

^  nnd eervicos was made id ler the third year following (hr year in which notice of 
such payment was sent to nuch bidlvldual; oxccpt that (lie Rem-Ury may i-educe 
imeh thnvi.yoar iw io d  to not lew  then one yaor if lie  finds Mich rcducilun m 
consistent w ltli the vl^ecllvofl of tlus subchapter,

(0) to moke adequate provision for return (or other disposition, in nccordontc 
w ith recnlotionsi of any munayx incorrectly colleded from nuch im liv iuu iil or ether 
person,

(D) to promptly notify the ffacrotary of it* employment of an imlivldUul who, at 
any u'ina rfurinf; the yenr preceding euch einjiloyment, we' employed in a mwrogerb 
nl, accounting, audilinp, or tim lb ir capncify (aa ’dHtennincd by tliO Sccrctery by 
rcgulationl by an agency or opganifatJon wdilch server, m; u liw a l in lenncsiiaty or 
carrlur (for purposes of part- A or ju r t  15, er both, of this wbchapU'c) -.villi roajvtct 
to the provider,

( E l i o  relc-ase data with :-cj|.>L'rt to pel fan to of Hiich pinvidcr upon request to nr 
urpunizslion Uacinga Conti-art with the RocroLary under part 11 id  Mibrlmplcr X I of 
tliiu rhap ler an may lie nect-sstuy (I) to allow such urpanir.ii Ion to carry out (la 
fiinc lk iiis und/.-r aucii contract, or (ii) in  allow such orpsntintion In curry mil i.inilliu- 
review functions under any contract the orgnni«illon nmy hAve with u private or 
public ngflicy paying fur hoalth cure in lho samo arcs w ilh rnspi.ct lo patients who 
unthorirc re least of ruch data fur aud i purposes,

(F)(i) in the ca«e of hospital* which provide inpntient hoqiit-sl aiuvidm fur w h id i 
payiuoiit may bo made under aulisocliun 0>). (u), nr (d) ef >ccUnn JSbfunv of ib is 
lltli*, to mulnlaln nn agrM'nmrit. with a pnifcsnlunal wuuidmd.*; review orgimb-itlnn (If 
Ihers Ik kucI i on organiraticn in existence in lho ms:a in which the hospital is

45*1

located) or w ith • utill**lion and quality control peoi 
. a contract w ith the Secretary under port D of aubcb 

are* In which-|he hospital la located, under which 
. functions under that part w ith respect to the rcvit 
Information provided by anch Imspibd, tho complcb 
care pnrdded, the appropriateness of admissions an 

. ateness of care provided for wiifah afldltlonal payn 
lS05ww(d)(6) of this iltle , w ith rcapoct to inpatk 
payment may boTnode under part A of thfa *u 
payment under this eubehaptcr, the coaI of audi ag 
considered a ow l Incurred by rtUeli hospital in  pr< 
part A of this aubchapter, and (I) shall bo paid dl 
organiution on behalf o f sueh hospital in  accoi 
ostabBahed by tha Socretaiy, (11) phall be transfc 
Insonmoo IVuat Fund, w iU iou l r c p ix l to amoir 
appropriation Acts, in  the came maimer as trana 
services provided d ireeijy to bcnenclarieii, and 
oggresale for n fiscal year than the Aggregate ami 
for direct and adminfatraUve cools (adjusted for 
administrative coots incurred jw  a result of review 
inbaaquent flacftJ year) of auch review*),

(il) In tha case of hospitals, critical ecocas liospi 
home health agendos, to maintain an agreemci 
control peer review organization (which haa a «  
part B of subchapter X I of this chapter for the nrf 
agency is located) to perform the functions descril

(G) In tha case of hospitals which provide inp 
payment, may be made under subsection (b) or (

. not to charge any individual or any other perioii 
which such Individual would be entitled to hnvti p 
Buhheptw  but for a denial or reduction of paym 
this tide,

( ID  In the case of hoapllnla which (Wuvido se 
rosde under thfa aubchapter and in  Die case or i 
provide rural pri. vsry care honpital scn-kon, to 
than phydclans’ oervices as dofinod in  ragi 
JS95y(aXM) of thfa title, nnd other Uian Borvicon 
of this tillo , certified nursc-midwifc esrviccs, c 
scrvicea of n cerUfied regiBtered nuixe aneslh 
individual who is a patient of the hospital, and (ii 
to have payment mado under thfa subclmpter, 
wfae under arrangements (as d/'Cnod in scctioj 
tho' hosp ita l,.

(D la the ease of a hospital or critical access 1
(i) to adopt and enforce a policy to ougu> 

of section 1895dd of this UUc and to tncc 
(ID to maintAln medical and other rocor 

to o r  from the hospital for a pciiod of five 
and

( ill)  lo  maintain a lis t of physicians whr 
axaminatlon to provide trewimeni necossn 
amergancy m#d>cAl condition;1 

(J) In tha case of hospitals which provide 
payment may bo made under this subchsptc 
medical care under any health plsn contract* 
T ills  10, or under section 1718 of T itle 38, In 
payment metlrodology, and amount* ns prescri 

. the Secretary and by the Sccralnrles of Pcfem 
Hon of aactioo* 1079 and 1080 of T itle 10.

(K) not to charge any Individual or any o 
which payment undor this fiubchopler is deni 
titlo by rsnson of a determination under i
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(L) in tha cose of hospital* which provide inpaUoul hniqiltii] services for which 
payment may be made under this anbehoptnr, to be s participating provider of 
medical care undor section 1703 of T itle 88, in  accordance with eudi Admission 
practice*, and such payment methodology and amount*, an «re pi'cscrlbod under 
jo in t regulations Issued liy  the Secretary and by the Secretary of VotersnH Affaire 
in  imploraenUUoA Of pud) aoetion, • "

(M) in the case of houpjtafa, to provide to o a d i individual who is entitled to 
, bonefiU under part A of this eubchsptcr (or tn a person acting on the imllviduars 

bohalD.'at or eoout the timfc of tho Individual's admission as n il Inpatient to the 
hoepital, a written statement (containing such language ** the Secretmy prescribes 
cone Is tent w ith this paragraph) which explains—

(I), tho Individual1* righto to benefits for Inpntifrnt hospital service* ami for 
, , pcxt-hcepltal services undor tbla subchajrter,

(ii) tho drcumatanca* under which auch on individual w ill and w ill not l>e 
liable for charges for continued stay In tbo bo*plU),

( ill) the individual’s right to appoal denial* of benefits for continued inpa­
tient hospital tcrvieci, Including the practical stops lo  in itia l* rairh an oppcid, 
nnd • '

(It) the individual's llab liily  for jvayment for service* if  hucli h denial of 
benefits to uphold on appeal, 

snd which provides such additional information a* tim Secretary may specify,
(N) in the case of hospitals and critical access hospitals—

(I) to make available to its patient* the directory or directories of pHrticlpah 
ing  physicians (published under section l3(JGu(lv)(4) of UiU title) for tlio urea 
fiorvod by the hospital or critical accean hospital,

(II) if  hospital pereohnel- (including staff of any emergency- or outpatient 
department) refer a patient to a nonpartiripating physician for (briber medical 
care on on outpatlont basis, the personnel must inform Ihn patient tliat Um 
pliysidan la a nocijuirtiripating physician and, whenever practicable, mu*), 
idonlify at least one qualified participating physician who is listed In Auch a 
directory and from whom tha patient may receive Uic neeAmuiry arrvices,

( iil)  to pout conapicunmly in any omergcricy dupxrtn-mni h aign (in a form 
spodfiod by the Secretary) specifying r ig liU  of individual* under section IflOfidd 
of thin title with respect to examination'and treatment for cmcrgom-y medical 
conditions and wotnon In labor, and 

(Iv) to post conspicuously (in u form specified by the Secretary') informal inn 
indicating whether or not tho hospital participates in the modlimld program ' 
under a State plan approved under subchaptor X IX  or Uila chapter, and*

(0) to accept as payment in  M l for services that are covered, umlm- this 
wibchiiptor (less any payment* under sections J395vwv(d)(n) and )3Www(h)(S)(D) 
of this titlo) and are furnished to any individual onrnlled with n Mcdicarco^Chra'ce 
organization under ja r t  C  of this *ul*-)iH]iU;r or with nu eligible organii-Jtlinn 0) with 
a risk-sharing contract under section 189Cnnn nf thin title, under section 
18D5mm(i)(E)(A) of tills title (os in  effetl before February 1, 1985), under section 
lS95b~l(a) of thl* lit)*, or under section 222(a) of the S om l Sen irity Amcndmoiit* 
of 1972, arid (II) which does not hayo n contract f.Htiddlahlng payment amount* for 
sorvleti* forn-alied to members of Urn organization the amounts that would be made 
as e payment in  M l undor. thl# subchapter if  tlic iixbviduob; wcro not so enrolled;1

(1*) in the caae of home health ogcncku which provide home health am vie** to 
individual* entitled to boncfi'". under this Aubchupler who require callioUT*, rathe- 
ter supplies, ostomy bags, and Auppliw related to ostomy carc ((Inscribed In section 
lSy5x(ni)(o) of this title), to offer to furnish sucli supplltm in such an individual u* 
parL of their furnishing -jjf home lioaltii wu-vie**, ,

(Q) in tho caao of hospital*, skilled nursing facilities, home health agencies, and 
hosplcc program*, lo comply with the requirement of aubawtinn (f) of this section 
(rotating lo  maintaining written policies and procedures respecting advance di­
rectives);1 and

(It) to contract only with n.health carc clnaringiinu*.) (mk defined in  section 1820d 
or tht* Utle) that moots each standard and implementation s)>oclfication adojitcd or 
established undor part C  nf wdirhapter X I of tliis diopter »n or after the dale on
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wMoh tho health care dnaringhouM U requln 
. epodOoatiotv . •

In  the'ciaae of • hoepltA) w lM l ia a  m i agreement in < 
in  mibp»r*grtph'(r), which organisation's contract 

. oUbchaptor X I of this chapter is terminated on or 
fihali hot bit) deterpiibed to be out of compliance wit 
graph during the six month period beginning on t 
contract.
.- (2XA) A provide# of services may charge such 
amount of eny 'deduction or coinsurance amount imp
(a)(8), br (aX^X section 189fi!(b), or aocdon I895x(y) 
itemsand'Wvdcas (not In  nxcess.of tiio amount cus 
sfervieea by such provider), and (U) an amount equa' 
charges for such items nnd winderp (not in exoci 
custorwfly.cfmrged for auch items and servicca by 
madid pnder part 3 of this subchaptor or which arc < 
at home.health services (but in  tho ojlso of I tom* t 
with ond-trtige renal diaesfte, an amount equal tn i  
for fiueli items and serviced calculated on the basis e 
case of items and aondcoa described in  aoetion IS 
preceding sentence shall be applied by aubsUUittng 1* appropriate under such section. A jirovidor Of 
unde#:clauso (U)'of the first sentence of this subp 
aervicei. described In aection 1896x(*)(10XA) of th 
diagnostic laboratory teeta for; which payment la m 
Notwithstanding the first sonlonco of this subpor 
charge such an individual or jierson, with respect 
under aection 18D5m(a) of thfa title, the amount of 
18951(b) of this title and 20 jiercent of U>o p 
1396m(aXl)(B) of this title. Ir, t lic  case of items *n 
under p iu t B  of Utla subchaptor under the pros 
under section IS&Cftt) of thl* titlo, cliuso (11) of ti 
BftballtuUftg for 20 percent of the reanohablo char) 
established under section 1S95&CM6) of thl* tllht. 
aoetion 1896«aX8) of thfa title or 1S95I(»X9) of ti 
undor part B of thl* subchaptor under section IS) 
first sentence shah be applied by nubfttiuitlng for 2< 
such services £0 percent of the lesser of the actual 
amount (as defined In auch ooction) for auch service
- (0) Where s provider of service* ha* lUmfahc 
items or services which arc in excess of or iporn 
with respoet to which payment may be made ink 
services may also charge such individual or other | 
or sorvicoa to the extent that the amount cuaton 
•crvioes ftirnished at such request exceeds the ann 
item* or acrvices with rc*)Kicl to which payment

(C) A provider o f to iriccs may in accordnn- 
nppropriately chargo any auch individual fur any vv 
packed rod blood cell*, a* dfifinod under regulu 
vvhicli u deductible is imposed under section 1395) 
oxoeis of such charge over the coat lo  such p: 
quantities of packed red blood cells, as so defined, 
to nueh providor under this suWJmplor, (ii) no sue 
of administration of auch blood (or equivalent qua 
dofiuod), and (iii) auch charge may not be m*do ti 
quantities of packed red bltxxl calla, at. so defim-.d 
indMduai or arrsngcmcnts hirve bren mndo for 
purposes of this subparagraph, whole blood (or oqt 
cell*, sa so defined) furefahad an Individual shall 1 
of services Is given one pint of blood for each plr- 
packed red blood colfa, ** so defined) furnished * 
deduction la lmporeti tindsr neclion IS95o(aX2) of I
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Tvtoes custom Rrily fiirniahes items or oe n iece which are fa 
than tha items or services w ith reaped to which payment 
ibch ipU r, auch provider, notwithstanding (he preceding 
"ay not, under tho authority.of subparagraph (BP), of thfa 

or other person hny amount for such (torn* or.service* 
oyiuopt which may oU'Crwiso be mado for such iUma or 

« r If the admitting, pbyaldan haa s direct or, indirect 
dsr. '
at required undor paragraph (1XF)(1I); the poor review 
nclions (other than those covered under an agreement, 
fcr tho th ird «snt«Dea of aoetion 1820o-8(aX4XA) of this 
1(*X14) of thla title w ith respect to services, furnished by 
e hospital, facility, or Bgonqy Involved, for which payment 
aptar, ;

it under thla subchapter, the cost of such an agreement to 
tojpital, facility, or sgancv shall be considered a dost 
id primary care hospital, faCfliiy, or agency in providing 
■chapter and shall be paid dtrocUy by tho Secretary to tho 
dudf of.euch hospital, ciitical accoes hoepital, facility; or 
lodulo oatabllihed by the Secretary.

** A

in  appropriate proportion! from the Federal .Hospital 
d from tlio Federal Supplementary Medical Inouranco 
■d to amount* appropriated in  advnneo In  appropriation 
ib transfers are made for payment for eervieeo provided

ic aggregate for a fiscal year— 
boepilals, titan the amount epeclfled in paragraph

idlJUea, critical aceeea hospitals, and agenda*, than tho 
determines to bo Sufficient to covor tiro toe to o f such 

rig the aeUvlUae doaeribod in  nubparagraph (A) with 
«, critical access hospitals, or agendas tinder pari B of 
inp le r . . ‘ 1 .

i o f agreements
• ♦ormlnato an agreement, w ith the Secretary undor thfa 

j  notlee to the Socretary and the public as may be 
oiat notice o f more than nix month* shall not be

, i
u> an tor into an agreement under this aection or, ujHjn 
wider and the public a* may bo specified in regulations, 
terminate such an agreement after the Secretary— 
the provider falls to comply substantially with (he 
with the provisions of this subchaptor snd regulations 

rth’o action required under section 189Sww(0(2K8) of

the provider fails substantially to meet the applicable 
this title, • .

nvidor from participation in a program under this 
:tion 1320a-7 or section 1320*-7* of this title, or
ihe provider hau been convicted of a folony under 
iffense which tho Secretary determines is detrimental 
ogram or program bonefidarica.
ncnt or a refusal to renew an egreentont umler thfa 
oh tha soma dato and in  tho aamo mannor as on 

r  tho programs under thfa subchaptor becomes cffec- 
x  titlo. •
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(c) R e f ilin g  after term ination or nonra iewal) notice o f term inntlon o r nonrcnewni 
(I) Where Uic Secretary has terminated or has refused to renew an agreement undor

■thla subchapter with a provider o f ssrvlcoa, such provider may not file  another 
agreement under thfa subchaptor unless tiw  Secretary finds that the reason for the 
termination or nonrenewai ban boon removed and (hat there is reasonable avsursixo 
that 11 w ill not recur. .

,(2) Where the fiecrctiuy has terminated or has rpfasod to renew an agreement under 
thfa subchapter w itli a provider of scrvicea, the SocroUry elinll promptly notify each 
Elate agency which administers or supervises the administration of n Stale plnn 
appnived under snbcbnplOr XIX or Uiln chapter of in ch  termination or nonmnowxl.

(d) Decia inn to w ithho ld  pnymont for fa ilu re to review iong-ntivy en*e»
I f  U ic Secretary fimfa U int tiicrc is a subetantiai failure to nuke timely review in 

accordance w ith section I3ft5x(k) nf thfa titio of long-«Uy case* in n hospital, he may, in 
lieu of tcrmlmtifng hfa agreement w ith such hospital, deddo that, with respect to any 
individual admitted to such hoaplta) a flo r.n  subsequent, date, specified by him , no 
payment shall be made under tills subchapter for inpationt hospital services (including 
Inpatient psycliiatric hospital wirvlcos) after the 20th day of a continuous period of such 
services. Sud i decision n iny be made effective only after auch notice to the hospital and 
to the public, hh may be prescribed by regulation!), and ita effectiveness shall terminate 
wltcn tho Secretory fimfa that tlw reason therefor haa bean removed and that thorp is 
reawwialilo assurance that .it w ill not recur. The Secretary shall not make any auch 
decision except after reasonable nolicu and opportunity for hearing to the Im titiiUnn or 
ogency affected thereby. •
(c) "Frovider u f services” defined v. .

For purpoxwi of this aection, the farm “provider of services” ahull Ihelude—
(1) a cUnic, rehabilitation agency, or public health agency If, in  tha care of a clinic 

or rehabilitation agency, such d in ic  or agency moots the requirement* of aection 
J39ffa(p)(4)(A) of thfa title (nr.)nccts the requirements of such aoetion through the 
operation o f nncllon 1395x(g) of thla title), or if, in  the case of a public health agency, 
such agency mecta the roqulromonts of aection 1395x(pX4Kb) of tills title (or meets 
the rcquiroiiKiiiti! of such section through tho operation of section I396x(g) or this 
l(Uo), but only with roajwcL lo  (lie furnishing of outpatient physical thortpy service') 
(as Ihweiit drtfincd) or (through the ojtoreUon of section 1395x(g) of (hi* UUo) w ltii 
reapcct to the fum iahing of outpatient occupational thorspy aorviccs; and

(2) a community mental health center (a* dcflnod in  aoetion 1390x(flX3XR) uf thfa 
UUo), but only w ith renjwcl lo  U ic Airulshing of partial hoapllniitiUan cervices ( i j  
dewriltad in  section J3D5x(fO(l) of thfa t(Uc),

(0 Maintenance o f w ritten po lic ies nnd procedures 
(1) For propose* of tmbnacllon (n)(IXQ) of thfa auction and flections 13951-3(c)(2)(F). 

ISW k), 1S95W-250), 1395inin(c)(fi), nnd 1395bbb(a)(0) of thfa titio, the requirement of 
this suUtactioii fa tliat a provider of Hardees, ModicarcC'Cholce organttslion, or prepaid 
or d lg ib ii organization (as the case may lie) maintain written policies and pntcadum* 
with respect to all (ululL individual* receiving medical care by or through the. provider or
orgHni/alloii— •

(A) lo provide written information to oad i such individual concerning—
(I) an Individual's rights under 8titlo Jaw (whether statutory or sa rncngnltod 

by tlic courta of lh« Klate) to make decishmn concern big auch medicitl care, 
including Uie right to accept or ivfuoc modical or surgical trefttinenl and Lho 
right to fo rm nW  advance dlrcctivea (as defined In paragraph (3)), and

(ii) the writ-tan imlicics of the provider or organization respecting tlic 
Implfiiibnlation of such righto;

(B) tit document in  n prominent part of the individual's current morllca) record 
whether or nut Uic individual has executed wt advnnco dtroctivc;

(C) not *« condition llto provision of cam  or olhorwlsc discriminate apalrw). an 
Individual bswd on whether or not the individual haa exocutcd an advance directive;

(D) to ensure compliance w ith reqiiirementit of State law (whether statutory or 
tut recognised by the court* of the 8tatc) respecting advanco diroctivcs at futilities 
of tiro provider o)1 organization; and
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(E) to provide (tndfVidualiy or w ith otixir*) for education for staff nnd tho 
community on isaues concerning ndvnnco directives.

Bubpwugrnpii (C) shall not be conatreed as requiring the provialon of care which 
conflicts w ith an advance directive.

CD Tho written information described in  paragraph (1XA) shall be provided to no 
adult Individual—

(A) in  the ctmei of n hospital, at the time of the individual's admiomon ax an 
Inpatient, / ' ‘ ‘

(D ) .in  tho caue of a skilled nursing faclllly , at Uic time of the ind iv idual’s 
admission aa a resident,

( O  in  the case of a home health agency, in  advance of the individual'ooining 
updor the caro of tho aganqr,

CD) in  tho race of c hospice program, at tiio time or in itia l receipt nf hospice caro 
by the indh’idual from the progra i, and • 1 ' >

(C) in  the cash of an elig ib le organisation (as defined In section 1395imn(b) o f this 
title) or an orgonl'<atjon provided payments undor section iaOW(nXl)(A) of title title 
or a Medicare-tChdoa organization, at the time of enrollment of the indtvtdnal with 
the organization, . '•

(3) In  thla fwbocction, the term "advnnco directive" means n written InK im tion , flucii 
as o liv ing w ill or durable power of oUorney for health carc, recognized under State law. 
(whether statutory or as recognized t v  tho courts of t iir State) and relating to (ho 
provision of such care when the individual la incapacitated.'

(4) For construction relating to thla subaection, see aection 14400 of thfa titio (relating 
to clarification raajiectihg Mulcted suicide, eutiioimxin, nnd mercy killing), ’

(g) Pena lties fo r im proper b ill in g .
Except m  pormittod under subsection (d)(2) of this section, any person who knowingly 

and w illfu lly presents, or coueos tc bo presented, * b ill or rpquoat for payment 
ln cons lilw it w ith rh arrangement under aubzoction (a)(1)(H) of thl* section or in 
violation of tha requiromant for such an nrrangftmc.nl, is subject to a c iv il money penalty 
of not to exceed $2,000. Tho provision* of section 1320n-7n of this tJUo (other than 
subsection#) (a) and (b)) shall apply to a civ il money penalty under tho previous sentence 
In the same manner as such provisions npply to a jwrnalty or proceeding tiudnr section 
1320a-7s(o) of this titlo,

(h) Dissatisfaction w ith  determ ination o f Sfturetary; appeal by in s lliu lio its  or
agencies; s ing le notice and hearing

(1) Except as provided in  paragraph (8), an Institution or agency rilwutisdad w ith e 
determination by the Secretary that It is not a provider of wavieot; nr w ith a determina­
tion described in  subsection (bX2) of thin section shall be entitled to a hearing thereon 
by tha Secretary (after reasonable'notice) to the name extent os is provided In section 
405(b) of this title, and to Judicial review of the Secretary'* final decision after such 
bearing u  is providod In section 405(g) of this titlo, except that, fn so applying snch 
sections and in  applying aoetion 40Cil) of this titio thereto, any reference therein to tho 
Commissioner o f Social Security or tho Social Security Adtninialrallim shall he consid­
ered a reference to tho Secretary, or the Doportmcnt of Health sml Htunnn Services, 
respectively".

(t) An institution or agency is not entillod to scperati) notice and opportunity for a 
hearing under both section 1320s-7 of this title ami this Motion with respect In  a 
determination or determinations basod on the some underlying facts and issues.

(i) Intermed iate saneUoni fo rp y c h is tr ic h o s p itn is
(1) I f  the Secretory determines thstn  psychiatric hnopital which has on Kgreouumt In 

Offoct under tills  Motion no lorgsr meets tho requirement* for a psychiatric hospital 
under Uds aubdtsptor and further finds that the hospital'* deficiencies- •

(A) lmmodlatoiy Jeopardize tho health and safety of Jta pallcnta, the Secretary 
shall terminate such agreement; or 

fB) do not immediately Jeojntrdize the health ami rafoty nf its patients, the 
Secretory may terminate such agreomont, o rp rov ld t that no ivtymcJit w ill bit mode

AGO
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under th is aubchiptcr w ith respect to any individual 
,• the effective d i t o  o f the finding, or both.
>. (2) I f  a psychiatric hospital, found to have dofidsodec
’• has not complied w ith (he require manta of this aubthapte

(A) w ith in 8.months alter the date tho hoopUa) I# 
w ith auch requirements, the Secretary shall nrovide 
under,this subchsptcc w ith respect to any individuid 

. the end of such 8-enonth period, or • •
(B).w ith in 0 months after the dote U ic hospital I 

w ith auch requirement*, no payment, may. bci m »  
respect to any individual in  the hospital until the 8o< 
in  compliance w ith tho requirements of this subchsp

(Aug. >4,1 tot, a  sat, Titio XV III. > ISM, u  added Job 80,106 
Statt. 827, sad amandsd Jan. 2,1063, PubJ. 90-248, T ilk  1,10 J 
851, 852; O o t  80, 1972, IAtb.L. 92-003, Tttic I I ,  I I  221(e), <f 
278(iX17>: (bXI8), 281(e), 85 Slat 1894, 1400,1408,1427, 1468 U 
H  8(b), m ,  18(b)(8), 15(a), 91 BUt 1178, 1194, 1195, J198, I
I  2 (e ) ,  9 1  S U L  1489 ; Juno )» ,  107ft, P u b .L . '9 5 -2 9 2 , 1 4 (« ), f  
9 0 -2 7 2 , Titia U I , » 8 0 8 (b ), 94 BUt 5 3 1 ; P e c . 5 ,1 9 8 0 , PutxP. 90 - D ec . 8 8 ,1 9 3 0 , P u b .L . 9 6 - 6 1 1 ,1 J f t K 4 ) .  9 4  B U t  3 5 6 6 ; Aug. J J , l !  
9 5  S U t  £02; Sept-1 , 1982, P n b .L . 9 7 -2 4 8 , ‘HUe 1 , 1 )  1 22 (g )(6 ), i 
8 5 6 , J 6 7 .  8 9 3 ; S e p t  8 ,  1982 ,-r u b . ) , .  9 7 -2 4 8 , T it le  J . I  122(gX 5  
9 7 -4 4 8 , T W e  I I I ,  I  * 0 0 (0 (5 ) ,  8 6  S l a t  2 4 0 8 ; J m .  1 9 ,1 9 6 3 , P u b , 
S U L  2409 ; Apr. £0, 1983, P u b .L . 9 6 - 2 1 . T it io  V I .  f mj>, (I 
P u K L .  9 6 -8 8 9 . D t r .  B ,  T i l l .  I I L  I f  2 8 0 3 (0 ,  2 3 1 6 (d ), 2 * 2 1 (0 ,  
2 8 6 4 (b X M ). (9 4 ) . 9 8  But 1066, 1060, 1 0 S 4 ,1 0 8 0 .1 0 9 0 ,1 0 0 6 , J 0 9  
T ttie  EC, I I  0 1 2 1 ( 0 ,  aistu), 9 4 0 1 (b )(2 ) (F ) , 9 40 2 (a ), 9 408 (b ), P 
1906 , P u b .L . 9 9 -5 0 9 , T W o  IX .  I I  9 S (K (b X l) ,  9 120 (b )(2 ), 9  
9 3 6 3 (e )(1 ) , 1 0 0  BUt i m  20 1 8 , £ 025 , 2034 , 2 0 4 0 , 2 017 , 2048 , 
X V i n ,  I  JS 96 (b X 5 ), 1 0 0  S u t  2 9 3 3 ; O c t  2 8 ,1 9 8 6 , P u b .L . 9 W  
A ug . IB , 1987 , P i h X .  1 0 0 -6 8 , I  8 (d ) , 101 S U L  0 9 8 ; Dec.
I I  4 0 1 2 ( 0 ,  4085(1X17), 4 2 1 2 (0 (4 ) ,  101  S U L  1 3 8 0 -6 0 , 1 8 8 0 . l t  
1 0 0 -2 0 3 , T it le  IV .  I  4 062 (d X 4 ). 101 S u t  1 3 3 0 -1 0 9 , aa  am ende 
IV ,  i  4 1 l ( e X lX D X  102  BUt 7B2; D oc . 2 2 , 1987 , TuUT -. 100-20# 
101 S l a t  1 8 8 0 -1 4 0 , u  id d o d  and am ended  J d iy  1, 1988, P u h X  
0 X 6 ) ;  1 0 2  BUt 7 9 0 ,7 9 1 ;  J u ly  1 . 1 9 6 8 ,P f l lk b .  1 0 0 -3 *0 , T it ls  I  
2 0 2 (h )(1 ) , T IU e  IV .  I  4 ll(eX 2 )£A X I), 1 02  B u t  6 8 9 ,7 0 2 ,71B, 7 72 ;

■ I  1 04 (d X 6 ), T it io  IV ,  |  4 1 1 (0 (1 0 X 0 0 X 1 1 ) .  102 S U L  889, 2421 
1 0 0 -4 8 5 , n u e  V I , . I  « 0 8 (d X » )(F ) . 1 02  8 f » t  2 4 1 4 ; J u ly  I 
I  4 1 1 (e X 2X O , a t  addad  O c t  1 8 ,1 9 3 8 , r u b .T „  1 0 0 -4 8 5 , W e  V I 
IB , 1 8 3 4  P u b .L . 100 -485 , t t t i e  V I ,  I  6 0 8 (0 (1 ) , 102 But 2424 ; ) 
r i O K a X l ) ,  T it le  D ,  {  201 (a ), T it i t  111, {  8 0 1 (b )(4 ) , (d X I ) , 103 
1 9 8 9 ,.P u b .L . 1 0 1 -2 8 9 , T it le  V I ,  u  COOafcXSXDXxll), (xtU), M l  
2 1 5 4 , 2 1 116 ,2 166 ,2 216 ; N o v . 5  1990 , P u b .L . 1 0 1 -6 0 8 , T it le  IV , I 
4 1 5 7 (c )(2 ), 4 1 6 2 (b )(2 ) . 4 20 6 (a ), 104 K U L  I8 S 8 -4 4 , 1 888 -W . I 
1 8 8 8 -1 1 0 ; J u n e  1 8 ,1 9 9 1 , T u b .U  1 0 2 - 5 4 ,1  1 8 (q )(3 K FX  1 05  Bt 
I  6 (c ) (2 ) , 106 S u t  2 8 0 ; Aug. 1 6 , 1 9D 4 ,1 ’ u K L .  1 0 3 -2 9 8 , T id e  1 
1994 , P u b .L . 1 0 3 -4 8 2 , T id e  1, I I  lO O M lX B ) ,  147 (eX7 ), 1 M ( . )  
4441 , 4 4 4 3 ; Aug. 2 1 ,1 9 9 6 , P u b L .  1 0 4 -1 9 1 , T K to  I f ,  I  862(hX I> 
1 0 5 -1 2 . I  9 (aX 2 ), u i  B taL  2 6 ; A ug . 6 ,  1997 , P u b .L . JOB-83. 
4 3 0 2 (a ). 4 321 (b ), 4 5 U (a X 2 X D ), 4 5 2 3 (b ). 4 5 4 1 (a )(8 ) , 4 6 4 1 (U , 4', 
4 4 2 ,4 4 9 ,4 5 6 ,4 6 7 ,6 1 0 . )  

l  B o  in  o rig in a l. T h e  sem icolon  p ro b a b ly  shou ld  b e  a  comma 
1 S o  In  o r ig in a l. . T h e  w o rd  " a n d - ’p r o lu b ly  ahou ld  not appoai

A m endm en t of SutilCC. (a
Pub.L. lo w s ,  T itu  IV, 5 U S m m (F ) .  W , 

provubd, that effective for cost rcjwiiiny periods 
1918, except that ammuhnetUe made 6y S U Si( 
cervices furnished on or after July 1, 1998, au 

(i) by redesignating clauses (i) nnd (ii) us su 
lively,

ft'ti by inserting "(0" after “(H)", and 
■ (Hi) by adding after clause (i), as «o rciciigno 

"(II) in  the case o f chilled nursing facilities 
nursing facility services—
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Soo. Sac, Act 61847 EXAMINATION AND TREATMENT TOR EMERGENCE MEDICAL CONDITIONS AND 
WOMEN IN LABOR

4it̂ r.6l35»5d(J

Sac. 1 M7(a) MEDICAL SCREENING! REQUIRBMENT.-Iq tho cesc of a hospital tbatliM a hospital emergency department, 
tfony individual (whefew or cor eligible fbr benefits under (his title) come; to the emergency department nnd * request Is 
made on the Individual’* behalf fi* examination or treatment for a medical condition, the hospital must provide fbr an 
appropriate medical screening examination within the capability of the hospital's emergency department, including ancillary 
service* routinely available to the emergency department, to determine whtithor or not an emergency medical condition 
(withh the meaning of wbaection («X0) exists.

(b) Necessary stabiliqno treatment for Emergency Medica l conditions and. labor. -
(1) In G£NBRAL~If any Individual (whether or not eligible for beoef i« under this tide) comet to a hospital and the 

hospital determines that the individual has an emergency medical condition, the hospital mast provide either—

(A) within tha staff and facilities available at the hospital, for such fu-feer medical examination and such treatment 
rs may bo rcquinti to stabilize the medical condition, or

(B) fbr transfer of tbs individual to another medical Acuity In scan dntico with subsoeUuu (o),

(2) Rtf lj$AL TO CONSENT TO TREATMENT,"A hospital lb dwruied to meet the requirement of paragraph (1)(A) with 
respect to an Individual if the hospital offers the individual the ftnthcr medical examination end treatment dworibid in 
ihtl paragraph and informs tho individual (or a pexon acting on tho IndJ vidusTa behalf) of the rinks ond btmofltt to tb» 
Individual of such examination end treatment, but the individual (or a person acting on the individual's behalf) refuses to 
consent to the oxtmltutloa aad treatment. The hoepital shall tabs all resi;oa*b)c steps to secure the individual's (or 
ponon'c) written Informed content to refuse such examination »nd treatment.

(3) REFUSAL TO CONSENT to TRANSFER-A hoiptja! la deemed to meet the requirement of paragraph (1) with 
rupee* to tm individual ff tbs hospital off«s to tram fir-the Individual to another medical fiw.iJily in sconrdanoe with 
subaection (o) and Infbnns the individual (or a person qcting on the individual's behalf) of (he risks end benefit* to the 
individual of such trem ftr, but tha indlvidunl (or a person acting on ths Individual's behalf) f ftfiues to oonsont to die 
transfer. The hoepital shall take all reasonable stops to secure the Individual's (or person's) written tofbrmtd consent to 
reft** weft traoifbr,

(o) Rsmicrora transfers u n t i l  I n d i v i d u a l  s t a b i l i z e d . -

(1) RULE.-lf an individual at a hospital has an emergency medical condition which has not been stabilized (within fee 
mewing of subsection (eX̂XB)), fee hospital may not transfer the individual unless-̂

(A)(1) the Individual (or a legally responsible potion acting on the individual1* behalf) after being ittitormed of (ho 
hô iml’s obligation* under this section and offee risk of transfer, in writing rtquems transfer to another medical

(10 a phyilolsn (within the merntog of section l̂l(rXl)) has signed a ceitlficnrion feat based upon fee information 
available at the time of tranifer, fee medical bajofiu reasonably expicUd from fee provision of approprintt medical 
traatnwt at anofeor medical fhciirty outweigh the Increased risks to fee individual and, In fee esio of labor, to feu 
unbora child from effecting fee transfer, or

(til) if a phyolelan ii not physically present in the emergency deptitmeot at fee time an Individual is transfetrod, a 
qualified medical person (os defined by the StcretaiV in regulations) bos signed a cerUQeoticm detorlbsd In oUut* (ID 
after aphyslclan (as defined in aection 18dl(00))> u> oonsultadon wife tha person, has made tho dewmlhatlor 
deicribed (a such clause, and subsequently ooimter»|guo tho certification; and

(0) feo transfer is an oppnoprloto tranefer (wWhln feo meaning of uaroflrsph (2)) to feat fsollity,

A eartlfleatloo 4“  bribed In clause (I!) or (lit) of subp*r*grapb (A) shall include ft rummnty o f fee risks and hone fits upon

P»6* I
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Whiolj (he oertlticndmi Is based.

C2) APPROfRlATE rRANSFEJU-An appropriate tnwijifbr to a medical facility is e tnmiflw-

(A) in wbtcb the transferring hospital provides (h\) medical treatment within its capaolty which minimizes the risks 
to die individual's hoilth and, b (be epie of a woman in labor, tha health of the unborn child;

,(B) in which tho reeolvina fteWty-
\

(i) has available space and qualified peraonno fcr (be treatment of die individual, and '

(ID has agreed to accept transfer of the individual and to provide appropriate medical treatment;
i

(Q in which the traatfeni&i boepUal sends to the reooivtae facility all medical record* (or copies feereoQ, related 
to tb* emergency oondition for which the kdlvidup) haa pretested, available at die ttoo of the transfer, including 
records related to the Individual's emergency medic il copdhloo, observations of alps or symptoms, praliminaiy 
diagnosis, treatment provided, reaiUt of say twti afd th« Informed written conrettt or oertifictfien (or oopy thereof) 
provided undor paragraph (J)(A), end the uuao andjaddress of any on-call physician (described in subsection 
(dXlKQ) who haaretosed or Med to appear withip « reasomible time to provide necessary eteMlkinp treatment;

i

(D) in which tha transfer Is effected fhrntigh qiutf fled personnel nnd transportation equipment, at required 
including the um of necessary and medically appropriate life support memos during the transfer; and

t
(E) which meets such oftw requirements as the Sbcretsiy may find necessary in the interest of the health and safety

ofindivldiuUtztnifemed. ;#

(d) Enforcement. -  ;
(1) Civ il monetary penalties.-  ;
(A) A participating hospital that negligently vioĵes a requirement of this section U subject to a civil money 

penalty ornot more than 550,000 (ornoe more than 525,000 in the case ofa hospital with lees than 100 beds) fbr each 
such violation. Ue provisions of section II28A (oilier than subsections (a) and (b)) shnD apply tocciviJ money 
penalty imdnr this subparagraph in the same mannery . such provisions apply with mspcet to a penalty or proceedingunder section ll2fiA(ci). j

«
(B) Sutjeot to subpengnph (Q, any physician wjto is responsible for the examination, treatment, or transfer of an

individual In s participating hospital, including a physician on-cnii for the oara of such an individual, and who
negligently violates A requirement of tide section, including a physician who-

»
(i) signs a certification under subuetfon (<00)1/0 that the medieel benefits rtuombly to be expected from a 

tmifcrtc (mother feoljlw oatweigh tho ri*b Miooiatod with tl?e transfer, If the pbyetoJan knew or should have 
known that the benaflt* aid not outweigh the riskjj, or

• I
(jQ misrepresents an iudividual’s condition or pther Infbmtrflon, Including a hospital's obligations under this 

section, I

is subject to a civil money penalty ofaot more thin jjsO.OQO for reoR such violation and, if the violation (i flroii and 
flagrant or is repeated, to exclusion from participation in this title and State health card programs. The provisions of 
aeetkra 112t A (other than the flrtt and second flanreneM nf jtuhtecHon (n) and mbecctton (b)> shall apply to a civil 
money penalty im4 exelusion tmdtr this subpamgrapo in the tame manner as such provisions apply wtth rwpcct to • 
penalty, exclusion, or procaadlng under section U2!A(6),

(C) If afier an Initial examination, a physirian determines that the Individual require* (ha icrviou of a physician 
listed by the hospital on itt list of on-call physicians (required to be maintained under ncdoo 1866(t0(l)(l)) and 
ootiflfi t the on-call physician and the on-oall physician fail* or refuses to appear within a reasonable period of time, 
and iha phyildta orders the transfer of the individu* because the physician d<dwmlne$ that without the ttrvlces of the 
on-call physician the benefit* of transfer outweigh the risk* of transfer, the physician authorizing the transfer shell not

)
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be autyootto ft penalty under subparagraph CD), However, the previous samence shell not apply to the hospital or to 
tho on-cull pkyalolan who firikd or refused to appear.

(2) c iv il enforcement, -  !
t

(A) PERSONAL HARM.~Any individual who suffers personal hem as a direct result oft portiolparin* hospital's 
Violation ofa requirement of this section may, In a civil notion against the participating hospital, obtain those damages 
available far poricmal Injury under the law of the State in which tits hospital to located, and such cqultubla relief as It

■ J
(B) financial loss TO OTHER MEDICAL FACiprv.~Aoy medloal ftoHtty thw suffers a financial lass IS a dtMOt 

result of a partbSpctirtg hospital's violation of a retirement ufihl* section may, far t ofvO action ratio# the 
psrtidpatug hospital, obtain those damages available for financial loss, under the law of the State In whloh tho 
hospital Is located, mid such equitable relief as la appropriate.

(C) UMTTATIONS ON AOT0NS.-N0 action may be brought under this paragraph more fiurn two yean after the data 
Of die Violation Wkh rouped towhtohtiw action is Ijrtwglir.

(3) 00N3ULTAT10N TTTHM2R firVBW CmOANTMTIOriS.r-Iii wnudOaJng uHeg«l|on« or violations of the 
requirements of tills section In imposing sanctions undjjr paragraph (1), tha Secretuy shall request the appropriate 
utilization and quality eontrol peer review orgor.Uxtioj> (with e contrast under port D of tide 70) to ueon whether the 
individual Involved had an emergency medical condition whloh lad not- bean stibllizad, and provide a report on its 
findings. Bxeopt in thl case in whloh a delay would jeopardise the health or safety of Individuals, tho Scare toy rhall 
request such a review before effecting a sanction under paragraph (1) and iball provide a period of at bait 60 days for 
such review.

(«) riEHNmONŜ In ttd* caotimu

(1) The tom “eraeTgancy modlMl condition" manm}-

(A) ft medical condition manifesting Itself by aouje symptoms of suflJdont severity (including wvwa pstn) nioh that 
the absence of Immadl&to medical attention could reasonably bo expected to result ln-

(0 pbcinfi tho health of the Individual (or, wlt}» respect to a pregnant woman, the health of tha woman or her 
unborn child) In serious Jioperdy, j

i
(11) serious Impairment to bodily flmetions, or j 

(HO serious dysfunction of any bodily organ cj ptui; or

(B) with respect to a pregnant woman who to having oontroctions-

(I) that then Is Inadequate tine to effect a sat); transfer to another hospital before delivery, or

( I I) time treuJlCfcr may pose a threat to the hoaltli or safety of tl» woman ortho unborn chDd.

(2) The bum "participating hospital" means liOBpIralJthat hits euterod into a providw agreement under section 1666. 

(SKA) The term “to stabilise” means, with respect to' an emergency medical condition described In paragraph (IXA),
io provide pnoh nwdtool treatment of tho condition m  rrfoy bo rtfloeutuy to utore, vtithln rcuoneblo medical probability, . 
that no materiel deterioration ortba condition is likely to result ft cm or ocour during tha transfer of the individual from a 
licility, or, with rccpsot to an amtrgMcy medical ooDdhien daccribed In paragraph OXB)i to deliver (including the 
placenta). J

(B) The term “stabilized" means, with respect to an qmcrgoncy medical condition described In paragraph (IXA), that 
no material detoriorsrion of tha ooaditlon 1* likely, within reftMmabfe medical probability, to result from or occur during 
i *io transfer of tha individual from a facility, or, with reject W an emergency medical condition described In paragraph 

# M)(B),that tho wwnon hits delivered (including the pliyjaitn).
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(4) The term Irtnifbf means the movement (including the discharge) of an Individual outride s hft*pto«l'« CucIMm m 
the direction of any person employed by (or affiliated or associated, directly or Indirectly, with) thl hospital, but does not 
include such a roovnaont of an Individual who (A) ha} been declared dead, or (B) loevw the facility without the 
permlMion of any such person.

(5) The term ‘hosptaT lnofudw a critical access IxJipllel (as defined in aection 186l(mmXD)-
(0 PREEMPITON.-Ttw provisions of thfa section do nijr preempt any State or local tew requirement, except to tha extant 

that AoroouIraiMnt directly Mufilcts with a requirement of this section. ’

(g) NONDKCKIMDtATtON.̂ A participating hospital dipt hat specialized capabilities or facilities (web M bum units, 
thocJmuma units, neonatal Intensive care units, or (wittj respect to rural areoa) regional referral ceotere a* Identified by the 
8eoretmy In regulation) ahull not refbw to aocept on appropriate transfer of on Individual who requires such specialized 
capabilities or tkolllttes if the hospital baa the capacity ta treat tho individual,

(b) No Delay nr examination or Treatment--A participating hospital may not delay provision of an appropriate 
medical eowonln j examination required udder aubscction (a) or further medloal examination end treatment required under 
subnotion (t>) ia order to Inquire obum the hall vldwd’a tr ethod of payment or Insurance status.

(Tj WKI3TLEBLOWERPltOTECTION3.~A participating Respite) may not penalize or take advene acllun ngitlnai u qwdlHvd 
medical person deioribed In subwotion (oXlXAXHO or a physician becauso thepcrson or physician rafbsai to authorize the 
tnmifor of on Individual with an amoiscnoy tncdical condition that has not been stabilized nr sgtilnK any hospital employee 
because tha employee reports ft violation of arequtreroejijof this swtlon,

1997 Amendments;

Sec. 4201(c)(1) of tha “Balanced Budget Aot of 1997,T applicable to sente flunltited on or after October 1,1997, 
replaced "imrel primary cam* vdth "aririoal aoceii" in subjection (eX®)-

1990 Amendment*: j
Scotian 4006(b)(1) of the “Omnibus Budget Reconciliation Act of 1990." applicable to actions occurring on or after tho 

fint day of the sixth, month boginning after November 5,1990, Substituted “negligently*1 fbr “kmwingV * In subparagraph
(d)(2)(A). j

Section 4006(b)(2) of the “Omnibus Budget Recocci liijti'on Act of 1990," oppliooblc to actions occurring on or after the 
first day of the sixth month beginning after November 5,1990, added “(or not more than $25,000 In the case of a hospital 
with less than LOO beds)" after ■$30,000“ In subparagraph(dX̂XA)-

Section 400«(bX3XAXD “Omnibus Budget Reconciliation Act of 1990," applicable to actiotu occurring on or 
after the first day of the sixth month beginning alter Novembor 5,1990, deleted paragraph (d)(1), which read as follows:

i
“(l) AS KbQUiKKMhNT ok medicare provider AGREEMENT,-If a hospital knowingly and willfUUy, or negligently,

Mi to r.ieatthe requirement! of this section, such hosplta Is subject to-

“(A) termination of Its provider agreement under this tijlc In accordant with taction 1666(b), or
“(B) at the option of tho Secretary, suspension of such ijgreement for such period of tlmo u the Swreteuy determines to 

b« approprtoK upon rcwonabl* nolle* to tis* Jxupiml end to the public."
!Section 400J(bX3)(A)OD of tiv» "Omnibus Budget RccrccDUHop Act of 1 PP0,H appliwbla to aodom occurring on or 

after fee first day of the sixth month beginning after November 5,1990, redesignated paragraphs (d)(2) and (d)(3) as 
paragraph* (d'i<1) and (d)(2), reupMtlvaly.

I

Section 4006(bX3)CAXlh)offee“Onmite Budget Reconciliation Act nf 1900," npnlleflbl* to actions occurring on or 
after fee first -’ay of the ilxth month beginning after November 5,1990, substituted “(d)(lXC)" fbr ,X<0C?Xc)'* to 
subparâeph <o)(2)(C).

I P« jo 4
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M x E a iM  tmgnxoi. I t  i n w t  c om p ly  r t f o  t * ) o l r # -  
OTtht Act tod ippttciwo rtsulMloao.
v. liJio Deft cntaattoand'Wdfora, 

Ida)* JWI, filt MdWfi, 110 MiLo 3.
K Kll*iWHy 

Ouq&xjj Dodgat Hooondttxticn Act do<o aio* 
prevent other*!** ellgtbJ* propant women wko 
cr* not porouDonUy redding in thl* country 
andtr color «f law (PRlTOOl) from rseoMnx 
Mndlmld apcnaored prawU l car* wfctna their 
ehOdreo, if ben in tea United fiutoo, will bo- 
woe Ualted SUU* dtttoa- Lawi* v. Ortalcar, 
CAS (N ,Y .) im ,8«F.£d 1209.

PUBLIC HEALTH AND WELFARE

.. State and federal retvUUona arbitrarily and 
caprickwdy M in i  to fhEOO the automobO* « . 
dado* in calculating &mfly rewnnto for pun. 
poaaa of ehgfbfoty (Or Aid to FarolUw. with 
DepwxJent CUldnm ( A F P C )  and MocUcild in 
that raaaoa kWaDy offered for autotnoUk) aaiot 
M u tto n , (o allowing recipient* to retain pos- 
aeadeaofaear, eouldnoltingw provide rational 
tid a  f o r  the regulation la tight of inflation, arm 
thoagh Conpo iu . did not mandate revWw to 
adJtut for Inflation. Kaxerd v. SuElvtn, 
M . D / f t m J I G ® ,  B 2 7  J F \ & p p p  I M S .  r e v e r s e d  U  

FMW. .

I  1396a. SUie plana for medical awlatance

(a) Content*
A State plan for modlcs! assistance muat—

(1) provide that It shell be in effect in pH political sutxhvlilon* of the State, and, If 
admlnutered by them, be mandatory upon tnam; .

(2) provide for financial participation by the Sut* equal to not 1cm then 40 per 
centum of the non-Federal ahare of the exp*n<Hture* under the plan with respect to 

' which payment* under aoetion 1806b of thw title are euthorixed by this aubchaptcr; 
and, ofrectivo July 1, I960, provide for financial participation by the State equal lo 
all of audi non-Federal share or provide for distribution of funds from Federal or 
State sources, for carrying out the State plan, on an equalization or other baala 
which will assure that tho lack of adequate fond* from local sources will not result 
in lowering: the amount, duration, scope, or quality of caro and services available 
under Ute plan;
. (I) provide for granting an opportunity for a fair hoaring before the State agency 
to any individual whose dalm for motUeal aaaiatance under tho plan is denied or Is 
not acted upon with reasonable promptneea;

(4) provide (A) such methods of administration (Including methods relating to the 
eetabUahinent and maintenance of peraonnel standards on a raerifbasto. except that 
the Secretary shall exercise no authority with respect to the selection, tenure of 
office, and compensation of any Individual employed In aooordance with auch 
methods, and Including provision for utilisation of professional medical personnel in 
the administration and, where administered locally, supervision of administration of 
tha plan) as are found by the 8ecretaiy to be neceosary for ths proper and efficient 
operation of the plan, (B) for the tralnbw and affective use of paid subprofessional 
ataff, with particular emphasis on the M-time or putirime employment of recipi­
ent* and other parsons of low Income, a* community scrdoe aides, in the adminis­
tration of the plan and for tho use of nonpaid or partially paid volunteer* in asocial 
service volunteer program In providing service* to applicants and recipients and in 
assisting any advisory committees established by the State agency, and (C) that 
each Stale or local officer or employe* who la responsible for tho expenditure of 
nibstantial amounts of funds under the State plan, each Individual who fonnoriy 
was gucb an officer or employoe, and each partner of auch an officer or employee 
shall be prohibited from committing any act, to relation to any activity under the 
plan, the commission of which, In connection with *ny activity concerning the United 
States Government, by an officer or employee of the United States Government, an 
Individual who we* such an officer or employoe, or a partner of auch air officer or 
employs* Is prohibited by aection 207 or 206 of Title 18; .

(6) atthar provide for the establishment or designation of u alnglo State agency lo 
administer or- to nuporviao tha administration of the plan; or provide Tor the 
establishment or dealgnalion of U alnglo State agency to administer or to supervise 
the administration of tho plan, except that tha determination of eligibility for 
medical assistance under the plan ahull be made by tbs State or local agency 
administering .the State plan approved undor aubcliapter I or XVI of this chapter 
(insofar as it relate* to the ugeil) If the State to eligible to participate In lha Stole 
plan program established under subchaptor XVI of thla chapter, or by the agency 
or Agencies administering the aupplemontal security Inoome program established 
under eubchapter XVI or the'State plan approved under port A of subchujdrtr IV of
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• tide chapter If tha- Staia k  not eligible to participate in th 
established uodsr mfoehaptar XVI of this chapter;
. (6) provide that tha State agency will make inch repoi 

•• containing such Information, as the Secretary may from tin* 
comply with auch provisions as the Secretary may from time 
to aaonre the oorreetneas and verification of such reports;

(7) provide safeguards .which restrict the use cr dlsclosu 
cemtog applicant* and recipients to purposes directly econo 
tre tiono fthep lan;

(8) provide that IP lndfoidoals wishing to make application 
under the phto shall hare opportunity to do *o, and that sv 
furnished with reasonable promptneea to all eligible indivlitui

(0) provide— ,
(A) that the State health agency, or other appropriati 

(whichever ii utilized by the Secretary for the purpoea 
contones of section 189C«(a) of thla titio), ahull be respr 
and maintaining health standard* for private <&• public 
recipient* of medical assistance undor tho plan may re

(B) for the Mtobtyhment or designation of a Statu a 
which fihill bo responsible for establishing and matot*

1 than those relating to health, for such Institution*, and
(C) that ahy laboratory services paid for under such • 

by a ‘ aborttmy 'which meets the applicable requirement/ 
of this title Or paragraph* (18) and (14) 1 of section 1896 
the c&oo of ■ laboratory which 1* to a rural hoi 
1895xfoaX2XG) of this title;

(10) provide—
. (A) for making medical assistance available, inoludlnp 

services listed In paragraphs (I) througlv (6), (17) and (21 
this titlo, to—.

(I) all indMduek—
(O' who are receiving aid or assistance under 

approved under eubchapter I, X, XrV, or XVI c 
A cor part E of subchaptor IV of this chapter 
,eligible under this aubchapter by rexaon of sec 
or 878(b) t t  this title, or considered by the Stai 

■ aid as authorized under aection C82(*X6) of this 
(ID with respect to whom supplemental •« 

are being paid under subchaptor XVI of (hit 
qualified severely impaired tomviduali (an doftt 
of this title),

- (O l) who are qualified pregnant women or 
Motion 189M(n) of this titio,

(TV) who are described to subparagraph (A 
(1X1) of tills section and v.hois family tocomt 
minimum Income level the State to required to c 
tlon (I XBXA) of this section for such a family;1

(V) who ere qualified family members o 
189<kKmXI) of this title;1.

(VD who are described In subparagraph (C) 
thla section and whose family income doos not e 
the State to required to establish under subs/ 
Mctlon for auch a family, or 

(VII) who are described to subparagraph (D) 
this section and whoa* fondly tocomo dooi not e 
the State is required to establish under eubst 
aoetion for auch a fondly;

(II) at the option of the State, to any group or
described in section 1896d(a) of this title (or, to I 

, described in section 1886d(a)(l) of thl* title, to any n
183
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j r  which payment for inpatient hospital services, services in  an 
w M iltiy for the m enia lly retarded, or inpatient mental hoepital 
under toe State plan—
y*Jd*n (or, In the case o f skilled nursing facility eervtoea or 
s care facility services, a physician, or a m m  practitioner or 
m sptdallat who to not an employee of the facility but la working in 
n w ith b physician) certifies at the timo of sdmlaalon, or, i f  later, the 
dividual applies for medical assistance under the State plan (and a 
i physician assistant under the supervision o f a physician, or, in  the 
led nursing facility service* or Intermediate care facility services, a 
or a nura* .practitioner or clin ica l anna* specialist who is .ro t an 
of the facility but i« working in  collaboration w ith  a physician, 
where such eervhei ore furniabed over a period of time, In roch 
oat as often as required under section 189flbCgX6) of this title (or, in 
! services that are cervices provided in  an intermediate care facility 
totally retarded, cvtryysar) , end accompanied by such supporting 
ppropriat* to the case involved, as may be provided in  regulations cf 
« y) , that such service* are or were required to be given on an 
oasts because the Individual needs or seeded auch services, end 
h service* were furnished undor a plan established and periodically 
rnd evaluated by e physician, or, In the case of skilled nursing facility 
r intermediate care facility aorvice*, a physld&n, or a store preeti- 
clinieal nurse ipodaliat who is not an employee of the flseOlty but k  
) collaboration with a physician;
> for mandatory assignment of rights of payment for medical aupport 
Uesl core owed to recipients, In accordance w ith aection 1896k of thla

e that Information la requosted and exchanged for punx*oo of income 
’ verification in  accordance w ith a State ays tom which moots the 
of soction I820b-7 of thb  title;
option of the State, provide for making ambulatory prenatal core 

regnant women during a presumptive e lig ib ility period in  accordance 
8Wr-l of this title;
to a method of making card* evidencing e lig ib ility for medical aajda- 
" to an eligible Individual who doos not rcelde in  a permanent dwelling 

fixed home or malting ad drew; 
a  that the State w ill provide Information and accost to certain 
wpecting eanctioc* taken against health core practitioners and provid- 
booming authorities In accordance with section 1896r~£ of this title; 

de, In aooordtnoe with subsection (q) o f this section, for a monthly 
ad* allowance for oortaln institutionillrod Individuals and couples; 
the requirements o f section 1396r-d of this title (relating to protection 

y  epoiwa);
. the reouiremenls of section 1896MJ of thto title (relating to extension 
tar mealeal assistance);
Vie—
'or notifying in  a tiraoly manner all Individuals In the State who are 
lnsd to be elig ib le for medical assistance and who are pregnant women, 
reding or postpartum women (as defined In section 1786 of this title), or 
n below tne age of 6, of the availability of beneflte furnished by the 
supplemental nutrition program under such section, and 
for re fo rr i^ j any ouch Individual to the State agency responsible for 
storing each program;
ne case of * State plan that providos medical assistance for covered 
drugs (oa defined In eoetion 1390r-8(k) of this title), comply with the 
requirements of section 1896r-8 of this title; 
vide for receipt and in itia l processing of applications of Individuals for 
assistance under Bubseclion (o)(10)(A)QXIY), (aXlOXAXiXVT), 
XVII), or (sXlOXAXUXIX) of this ree llon-  
at locations which ere other then those used for tho receipt end 

ssfog of applications for d d  under partrA of eubchapter IV  of thla chapter
146
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end which include faculties defined as disproportionate shore hospitals under 
section 180flM(a){l)(A) of this titio ana Federally-qualified health centers 
described in acctlon 1396d{IXeXB) of this titto-and

(B) using applications which are other than thneo used for applications for 
aid under such part;

(66) provide, tn accordance w ith subaection (a) of th is section, for adjusted 
payments for certain Inpatient hospital services;

(67) provide tliat each honnitnl, nursdng fariltty, provider of homo health care or 
personal care services, hospice program, or .health maintenance organisation (as 
defined in' section 189Gb(m){lKA) of th is title) receiving fimde under the plan shall 
comply w ith (he requirements of subaection (w) of thla aection;

(69) provide Uiat the State, acting through a State agency, association, or other 
private nonprofit entity, develop a  w ritten description of the taw of the State 
(whether statutory or w> recognized by the coarta of the State) concerning advanco 
directives that would be distributed by provider* or organizations under the 
requirements Of subsection (w) of this Motion;

(69) maintain n lis t (undated not less often than monthly, and containing each 
phyalcian'A unique identifier provided under the system eetabUthod undor subsec­
tion (x) of this section) of all physicians who t ie  certified lo  participate under the 
State plsn;

(60) provide that the Gtate agency shall provide assurances satisfactory to tho 
Secretory that the State has in effect tive tows relating to medical child support 
required under section 18V6g of this tit)*;

(61) provide that tho State must demonstrate that i t  opart tea a medicaid fraud 
and abuse control un it doscribed In aecticn 1886b(q) of this title that effectively 
carries out tho functions and requirements described in  .such aection, as determined 
in accordance w ith standards established by the Secretary, unless the State 
demonstrates to Uio satisfaction o f the Secretary that tha effective operation c f auch 
a un it in  the State would not bo coeteeffootive because minimal fraud exists In 
connection w ith the provision of covered service* to elig ib le Individuals undor the 
State plan, and that bonclldariea under the plan w ill be protected from abuse and 
neglect in connection , w ith the provision of medical assistance under tho plan 
without the eriatcnen of auch a unit; and

(62) provide for s program for the distribution of pedlatri' vacclneo to program- 
regUtered providers for the Immunization of vaccine-eligible chi! Iren in  accordance 
w ith section 1890s of th is title,

Notw itiiitending paragraph (5), if  on Jar, ferny 1, 1966, and on the date on wb .m  a Btsti 
submits Its plan for approval undor th is eubchapter, tho State agency w liich odminls 
tcred c r supervised the administration of the plan o f such State approved undo 
subchaptor X  of this chapter (or subchaptor X V I Of thin ehaptor, Insofar ax it rotates to 
the blind) wm different from the SUta agency which administered or supervised tin 
administration of the fltato plan approved under subchaptor I  of thl* chapter (o 
subchaptor X V I of th is chanter, insofar m  It relates to the aged), the State agoncy whld 
administered or supervised the administration of such plan approved under aubchapu 
X of thte clmpter (or subchapter X V I o f this chapter, Insofar as It relttea to tho b lim  
may be designated to administer or auperviee the administration of the portion of t i 
State plan for medical aredstence which relate* to blind Individuals and a different Stef 
agoncy may bo established or designated to administer or supervise the administrate 
of tho rest of the Gtate plan for medical aaatetanee; and In such cose tho part of the pis 
which Aach such agoncy administers, or the administration of which etch such agent 
supervises, KhaJl be regarded as a oeporate plan for purpose* of thla aubchapter (exce 
for purposes of paragraph (10)). The provisiona of paragraphs (9XA), (81), and (S3) a> 
of Aoetion ISDBlKiXd) of thta title s h il l not apply to a Christian Science ssnatoriu 
operated, or listed nnd certified, by The Commission for Accreditation of ChrisU- 
Sdence Nursing Organization VFodlltie* , Inc-1
hTor purpooeA of paragraph (10) any Individual who, for the month of August 1972, vi 

eligible for or receiving old or assistant* undor a State plan approved under oubchaiil 
I , X, X IV , or X V I of this chapter, or part A of aubchapter IV  of this chapter and who f 
»ueh month war entltlod to monthly insurance benefits undor subchaptor I I  of ti 
chnjiter ehall for iiurpwa* of this subehapter onty be deerood to bo elig ib le for finsnc 
aid or assistance for any month thereafter if  such individual would have been eligib le I 
financial aid or assistance for ouch month had the Increase In monthly insurance bcnoi
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viUabie to tndhridualo whom it  finds to be blind or disabled and who are determined 
thenviae elig ib le for such aoaletance during tho period of time prior to which a final 
etenntoatfon of d isability or blindness 1* made by the Social Security Administration 
•'**> respect to auch an lndEvldoal In  malting snch detonnlnitiom:, the State must 

r the definitions o f disability and bHndnoet fonnd in  eoction l?32c(*) of thin title,

r) MnlrrU*anca o f  w ritten  peUdae and  procedures r e je c t in g  advance directives
(1) F o r  purpoco* of subeoctfoa (*X57) of thla aection and •flections lftfl6b{m){lXA) and 

SMrtcXSxB) o f th is'tlUc, the requirement of this anbesction ia that a provider or 
rgartixatioa (as the c u e  may be) maintain written policies and procedures w ith respoet 
) a ll adult in d iv id u a l reed r ing  medical tare by or through tho provider or orgtmka- 
on—

(A) to provide written information to each coeh Individual concerning—
(D an inUWdual'a rights unde? State law  (wbethar statutory or as rocognlzod 

by the courts of the State) to make decisions concerning-nuch medical caro, 
including tho right to accept o f refoso medical or surgical treatment and (he 
right to farTBuTito advance dlreotlvee (as defined in paragraph (S)X and

(ii) tha provider's or orgnnlzatkffl'o written poMcies respecting the implemen­
tation of m ob rights;

(B) to document in tho Individual’* medical record whether or not the individual 
haa executed an echrino* directive;

(C) not to oondltton the provision of care cr otherwise discriminate against an 
Individual based on whether or net t i c  individual has executed an advance directive;

(D) to ensure compliance w ith requirements of State law (whether statutory or 
m  reco jn lred by  the courts of tho State) respecting advance directives; and

(B) to provide (Individually or w ith others) for education for staff and the 
community on Issues concerning advance directives, 

ubparagranh {©  shall not be construed a* requiring-.the provision of care which 
jnfllet* w ith an edvanoe directive. . . .
(2) The written Information described in paragraph OKA) shall be provided to an 

dult lo dM da il—
(A) in  tha case o f a hospital, at the time of the individual's admission as an 

inpationt, ( , •
(B) in  tho case o f a nuralng fodllty, at the time of the individual's admission as s 

reaidant,
(C) In tho case of a provider of homo beaKh care or personal carc sarvicca, In 

;advance ef tha ind iv idua l coming undar the care of the providur,
(D) In the case of a hospice program at ths time of in itia l receipt of hcepiee care 

by the individual from tha program, and
(B) In the ease of a health maintenance organization, at tho timo of enrollment of 

tho Individual w ith  the organization.
(3) Nothing in  th is aoetion shall be conatruad to prohibit the application of a State law 

nlch allows for an objection on the basis of ctmadcnco for any health care provider or 
oy agent o f such provider which m  a m il le r  c f conscience cannot iraplomont an 
ivanee sliroctire,
« )  In  (Ida subsection, the tana "advanoo directive” means a written instruction, such 2 a liv ing  wfll or durable power of attorney fbr health care, recognized under State law 

vhethef statutory or as rocognlzod by  the courts of tho State) and relating to the 
revision o f auch care when the Individual is In capacitated,

I Physic ian idon tlf le r system; establishment
The Secretary shall establish a system, for Implementation by not later than July I, 
r ill, which provides fa r a unique identifier for each physician who flirnlahna services for 
n k h  payment may be made under a State plan approved under this eubchapter.

•» in termed ia te sanctions tor psych iatric hospitals
(1) In  addition to any other authority under State lnw, where a titato determines that 
i» y  ch it trie hoapttal vddch is certified for psitidpo lkm under its plan no longer meets
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the requlrementa for a psychiatric hospital (raforred to in aection 189* 
and further finds that the hospital's defldesdee—

(A) immediately Jeopardize the health and safety of its patient 
terminate the hospital’s participation under tho State plan; or

(B) do not Immediately  looptrdko the health and aifety of It* p 
may terminate the hospital’s portidpation under the State plan, o 
payment w fil bo raado under the State plan w ith respect to any In 
to auch hospital after the affective date of the finding, or both.

(2) Except u  provided in  paragraph (8), It a psychiatric hosp 
paragraph (1)(B) h u  not comjiUed w ith the requlrementa for a pe, 
under this eubchapter—

(A) w ith in t  months after the date the hospital is found to be • 
w ith such requlrementa, the State shall provide that no payment w. 
the State plan w ith respect to any tndmdutl admitted to auch hosp 
of.auch 8-month period, or

(B) w ith in 6 roootha after the dale the hospital Is found to be < 
with tuch requirements, no Federal financial participation shall b 
section 12Bflb(a) of this title w ith respect to further services provid 
until the State finds that (he hoepital It In compUanco w ith the req 
eubchapter.

(3) The Secretary may oonticufi payment*, over a period of not long 
from the date the hospital Is found to be out of compliance with such r>

(A) the State find* that It  la more appropriate to take altematlvi 
compliance of the hospital w ith  the requlrementa than to term ina l 
of the hospital,

(B) the State has submitted a plan and timetable for correct 
Secretary for approval nnd the Secretary approves the plan of corr

(C) tho State agrees to repity to tho Federal Qoranrmsnt pi 
under this paragraph If  the, corrective action ia not taken In acc 
approved plan and timetable.

(z) O p tio na l coverage o f TB-rotated services
(1) Ind ividuals described in-this paragraph are Individuals not dowri 

(aXlOXAXO of th is aection—
(A) who are infected w ith tuberculosis;
(B) whoao income (a* determined under the State pl&n under 

w ith roepoct to disabled individuals) does not exceed the maxi 
Income A disabled individual dsecribod in  subsection (e)(J0XA)(0 of 
have end obtain medical osilatenoe under the plan; and

(C) whoee resources ( is  determined under the State plan unde: 
with respect to d lsablid Individuals) do not cxeeod the maxi' 
resources e disabled individual descrfood in oubDeeUon (aX10)(A)i 
may have and obtain medical assistance under the plan.

(2) For purposes of subaection (aX10) of thto section, the term "TB- 
means each of the following aorviccs relating to treatment of Infection \

(A) Proscribed drugs.
(B) Physicians' services and servlcea described in  soction 1896d(
(C) Laboratory and X-rty services (Including eervicea to confiro 

infection).
(D) C lin ic  ecrvicos end Federally-qualified health center servicci
(E) Caso msnvgement servicos ( u  defined in  soction l29Cn(cX2) 
(K) Ronlces (other th in  room and board) deilgnod to oncaura

regtmene of preacribcd drugs by out-patient*, Including oendcea to 
the intake of proscribed drugs.
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A  r e b u t ta l to  th e  ‘m y th s*  o f  V a l le y  H o s p it a l th e o r y

1. The hospital is ordered to allow abortions:

“It is therefore ordered, adjudged, and decreed that Valley Hospital, its 
Operating board, medical staff members, officers, agents, servants, and 
employees, any of their successors, and all persons acting in concert, 
participation, or cooperation with them, or at their direction, or under their 
control, are hereby permanently restrained and enjoined as follows:

1. from enforcing any policy, rule, regulation, practice, or custom 
prohibiting the performance of any lawful abortion procedure at Valley 
Hospital;

2. from refusing to permit the facilities of Valley Hospital to be used 
for the performance of any lawful abortion procedure by qualified medical 
personnel;

3. and from imposing any restriction on the performance or scheduling 
of any lawful abortion procedure which is not based on accepted, established 
medical practices or requirements with respect to such procedures.” (page 2 of 
Superior Court Final Judgment).

2. Personnel are required to participate in the procedure. Only the direct participants 
m a y  refuse on the basis of conscience. N o  more protection, as we once had, for the 
nurses, orderlies, radiologists, lab technicians, and others involved:

“Nothing in the permanent injunction granted as part of this Final Judgment 
shall require any member of the medical staff of Valley Hospital, to participate 
directly in the performance of any abortion procedure if that person, for reasons 
of conscience or belief, objects to doing so.” (Final Judgment).

(Note: nothing in this bill exempts those who must participate indirectly and who object 
by reason of conscience or belief. There is no definition of ‘direct’ participant

Nurses, radiologists, lab technicians and other health care workers are particularly 
vulnerable to pressure because they occupy subordinate positions in the 
hospital/medical hierarchy.

3. There is not much chance on a religious basis exemption for other hospitals. The 
Supreme Court says that nothing in the decision

“should be taken to suggest that a quasi-public hospital could have a policy 
based on the religious tenets of its sponsors which could be a compelling state



interest. Recognizing such a policy as ‘compelling’ could violate the 
Establishment Clause of the First Amendment to the United States 
Constitution.” (Valley Hospital, Supreme Court decision page 19).

4. And there is no reliance on being a private hospital. There probably are no hospitals 
in Alaska which do not accept State or Federal money. And, further, as the decision 
reads:

“W e  also consider the fact that the hospital is a community hospital whose 
board is elected by a public membership. As the Superior Court noted, the 
public governance structure “strongly favors a finding that the hospital is 
‘quasi-public’”. (Page 17, Alaska Supreme Court decision).

Alaskan health care providers do need the option of a Right of Conscience so that 
everyday people and community institutions are no longer compelled by another 
person’s exercise of the right to privacy to act in a manner that violates their convictions 
of conscience.



N o t i c e :  T h i s  o p i n i o n  i s  s u b j e c t  t o  f o m a l  c o r r e c t i o n  b e f o r e
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fu n c t io n s  o f  the  Board o f  D i r e c t o r s ,  in c lud ing  e s t a b l i s h in g  
h o s p i t a l  p o l i c y .

VHA i s  a membership o rg an iz a t ion . Any a d u lt  may become 
a VHA member upon paying a f i v e  d o l l a r  a p p l i c a t io n  f e e .  Members 
who a re  re s id en ts  o f  th e  Mat-Su Borough, denominated "genera l 
members," annually  e l e c t  the  A sso c ia t ion  Board.

A bo r t ion  has been perm itted  in A laska s in ce  1970 , when 
th e  s t a t e  l e g i s l a t u r e  passed th e  cu r ren t ab o r t ion  law .1 VHA 
pe rm it ted  law fu l ab o r t ion  procedures a t  i t s  f a c i l i t y  from 1970 
u n t i l  1 9 9 2 .2 In 1992 ab o r t ion  opponents organ ized a campaign t o

AS 1 8 .1 6 .0 1 0  p rov id e s :
(a) An abortion  may not be performed in  t h i s  s t a t e  un less

(1 ) th e  a b o r t ion  i s  performed by a
physician o r  surgeon l icen sed  by the  S ta te  Med ica l Board under AS 0 8 .6 4 .2 0 0 ;

(2) the  ab o r t ion  i s  performed in  a
h o s p i t a l  o r  o the r f a c i l i t y  approved 
f o r  the purpose by the Department o f
Health  and S o c ia l  S e rv ice s  o r a
h o s p i t a l  opera ted  by the  fe d e ra l  
government o r  an agency o f  the  
fe d e ra l  government;

(b) Nothing in  t h i s  s e c t io n  req u ire s  a 
h o s p i t a l  o r person to  p a r t i c i p a t e  in an 
ab o r t io n , nor i s  a h o s p i t a l  o r  person l i a b l e  f o r  r e fu s in g  t o  p a r t i c i p a t e  in  an ab o r t ion  under t h i s  s e c t io n .

In  Ju ly  1991 Humana H osp ita l  in  Anchorage stopped  
allow ing e le c t iv e  abo rt ion s . VHA concedes th a t  except pursuant t o  th e  s u p e r io r  c o u r t  i :  un ct ion , th e re  i s  no h o s p i t a l  o r o th e r  
f a c i l i t y  a v a i la b le  in  Lhe Anchorage/Mat-Su area a t  which a woman

(c o n t in u e d . . . )
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I .  INTRODUCTION
Va lley  H o sp ita l  A s s o c ia t io n  (VHA) seeks t o  rev e rse  the  

s u p e r io r  c o u r t ' s  summary judgment d e c la r in g  unen forceab le  and 
permanently en join ing enforcement o f  i t s  p o l i c y  l im it in g  a b o r t io n .  
We a f f irm  the  sup e r io r  c o u r t .  We ho ld  t h a t  (1 ) A r t i c l e  I ,  
s e c t i o n  22 o f  the Alaska C on s t i tu t io n  encompasses r ep rod u c t iv e  
r i g h t s ,  in c lud ing  ab o r t io n ; (2) VHA i s  a q u a s i -p u b l i c  i n s t i t u t i o n  
s u b je c t  to  the Alaska C on s t itu t ion ; (3) VHA's abortion  p o l ic y  i s  an 
un con s t i tu t io n a l r e s t r i c t i o n  on the  r i g h t  t o  a b o r t io n ;
(4) AS 15 .1 6 .0 10 (b ) i s  un con s t itu t ion a l to  the extent i t  a p p l ie s  t o  
q u a s i - p u b l i c  in s t i t u t i o n s ;  and (5 ) the  s u p e r io r  c o u r t ' s  award o f  
a t t o rn e y 's  fees was not an abuse o f  d i s c r e t i o n .  • -
I I .  fACTS AND PROCEEDINGS

VHA i s  a n onp ro f it  c o rp o ra t io n  organ ized under A laska  
law. I t  owns and opera tes a t h i r t y - s i x -b e d  h o s p i t a l  in  Palmer. 
The h o s p i t a l  i s  licensed by the  S t a t e  o f  A laska (S ta te )  ; i t  i s  th e  
on ly  h o s p i t a l  in the Matanuska-Susitna (Mat-Su) V a l le y . The 
h o s p i t a l  f a c i l i t y  curren tly  in use was r e b u i l t  and expanded in  th e  
e a r ly  1980s , using $10 .7  m i l l i o n  in  S ta te  funds and f iv e  a c re s  o f  
land donated by the C ity o f Palmer. VHA i s  not a f f i l i a t e d  w ith o r  
op e ra ted  by any r e l ig io u s  o rg an iz a t io n . The c o rp o ra t ion  " is  
organ ized  to  serve p u b l ic  i n t e r e s t s . "

VHA's Board o f D ire c to rs  i s  d iv ided in to  two boards , th e  
A sso c ia t io n  Board and the Operating Board. The A sso c ia t ion  Board 
r a i s e s  money and acquires p roperty  f o r  the h o s p i t a l  and e l e c t s  th e  
Operating Board. The Operating Board has a l l  the  o the r  powers and
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fu n c t io n s  o f  the Board o f  D i r e c to r s ,  in c lud ing  e s t a b l i s h in g  
h o s p i t a l  p o l i c y .

VHA i s  a membership o rg an iz a t ion . Any ad u lt  may become 
a VHA member upon paying a f iv e  d o l l a r  a p p l i c a t io n  f e e .  Members 
who a re  re s id en ts  o f  the Mat-Su Borough, denominated "genera l 
members," annually  e le c t  the A sso c ia t ion  Board.

A bo r t ion  has been perm itted  in A laska s in ce  1970 , when 
th e  s t a t e  l e g i s l a t u r e  passed the  cu rren t abo r t ion  law .1 VHA 
pe rm it ted  law fu l abo rt ion  procedures a t  i t s  f a c i l i t y  from 1970 
u n t i l  1 9 9 2 .2 In 1992 abort ion  opponents organ ized a campaign t o

AS 1 8 .1 6 .0 1 0  p rov id e s :
(a) An abortion  may not be performed in  t h i s  s t a t e  un less

(1) the  ab o r t ion  i s  performed by a
physician o r  surgeon licen sed  bv theS ta te  Medical Board under AS 0 8 .6 4 .2 0 0 ;

(2) the  abo r t ion  i s  performed in a
h o s p i t a l  o r  o ther f a c i l i t y  approved 
f o r  the purpose by the Department o f  
Health and S o c ia l  S e rv ice s  or a
h o s p i t a l  operated  by the  fe d e ra l  
government o r  an agency o f  the  
fe d e ra l  government;

(b) Nothing in t h i s  s e c t ion  req u ire s  a 
h o s p i t a l  or person to  p a r t i c i p a t e  in an 
ab o r t ion , nor i s  a h o s p i t a l  o r  person  l i a b l e  f o r  re fu s in g  to  p a r t i c i p a t e  in  an abo r t ion  under t h i s  s e c t io n .

In  Ju ly  1991 Humana H osp ita l in Anchorage stopped  
allow ing e le c t iv e  abort ion s . VHA concedes th a t  except pursuant t o  th e  s u p e r io r  c o u r t  in ju n c t io n , the re  i s  no h o s p i t a l  o r  o th e r  
f a c i l i t y  a v a i la b le  in the Anchorage/Mat-Su area a t  which a woman

(c on t in u e d . . . )
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en la rge  the membership o f VHA. In A p r i l  1992 a l a r g e r - t h a n -u s u a l  
membership e le c te d  the  A sso c ia t ion  Board, which then e le c t e d  th e  
Operating Board. In September 1992 th e  Operating Board enacted a 
new p o l i c y  on ab o r t ion . . The p o l i c y  p r o h ib i t s  a b o r t ion s  a t  the  
h o s p i t a l  un less (1 ) th e re  i s  documentation by one o r  more 
phys ic ians th a t  the fe tu s  has a cond it ion  th a t  i s  incompatib le w ith  
l i f e ;  (2) the mother's l i f e  i s  th rea ten ed ; o r  (3) the  pregnancy i s  
a r e s u l t  o f  rape o r  in c e s t .  A l l  VHA Operating Board members 
supported  t h i s  new p o l i c y .

The Mat-Su C o a l i t io n  f o r  Choice , Dr. Susan Lemagie, and 
ten  unnamed women (C o a l i t io n )  f i l e d  s u i t  a g a in s t VHA and i t s  
execu tive  d i r e c to r ,  seeking d e c la ra to ry  and in jun c t iv e  r e l i e f .  The 
C o a l i t io n  then f i l e d  a motion fo r  a p re lim ina ry  in ju n c t io n  ag a in s t  
VHA's abort ion  p o l i c y .  The su p e r io r  c o u r t  granted th e  m o t ion .3 
I t s  o rd e r  tem pora r ily  en jo ined  enforcement o f  VHA's new a b o r t io n  
p o l i c y  and re s to red  the  s ta tu s  quo e x is t in g  be fo re  the  p o l i c y  was 
enacted . The cou rt then granted the C o a l i t i o n 's  motion f o r  summary

2 ( . . .con tinued) 
can have a second tr im e s te r  e le c t iv e  a b o r t io n .

J In i t s  o rd er  gran ting the C o a l i t i o n  a p re lim in a ry  
in ju n c t i o n ,  the  su p e r io r  c ou r t  determined t h a t  the  C o a l i t i o n  had 
shown a c le a r  p ro b a b i l i ty  o f  success in e s ta b l i s h in g  th e  fo l low in g  
p r o p o s i t i o n s :  ( l )  V a lley  H o sp ita l  i s  a q u a s i -p u b l i c  h o s p i t a l ;  (2) 
th e  Alaska C onstitu tion  provides g re a te r  p r o te c t io n  f o r  in d iv id u a l  r i g h t s  than .the United S ta tes .C o n s t i tu t io n ; . ( 3 )  the .r ig h t  to  choose  an abort ion  is  a fundamental r ig h t  guaranteed by a r t i c l e  I ,  s e c t io n  
22 o f  the  Alaska C on s t i tu t io n ; (4 ) th e re  i s  no compelling s t a t e  i n t e r e s t  in  V a lley  H o s p i t a l ' s  ban on a b o r t io n s ;  and
(5 ) AS 1 8 .1 6 .0 1 0 (b )  does not immunize V a lley  H o sp i ta l  from v i o l a t i n g  Alaskans' c o n s t i t u t i o n a l  r ig h t  t o  rep rodu c t iv e  c h o ic e ,  
in c lu d in g  ab o r t ion s .
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judgment4 and permanently en jo ined  VHA
1 . from en fo rc ing  any p o l i c y ,  r u le ,  r e g u la t io n , p r a c t i c e ,  o r  custom p roh ib it in g  the performance o f  any law fu l abo r t ion  procedure a t  V a lley  H o sp i ta l ;
2 . from refusing  t o  permit the f a c i l i t i e s  o f  

V a lley  H o sp ita l  t o  be used f o r  the  
performance o f  any law fu l abo rt ion  procedure by q u a l i f ie d  medical personne l;

3 . and from imposing any r e s t r i c t i o n  on the  
performance o r  schedu ling  o f  any law fu l 
ab o r t ion  procedure a t  V a lle y  H o sp ita l  
which i s  not based on accep ted , e s tab l is h ed  medical p r a c t i c e s  o r  requirements w ith re s p e c t  to  such procedu res .

The su p e r io r  c o u r t  noted th a t  noth ing in  th e  permanent in ju n c t io n  
r e q u ire d  anyone a f f i l i a t e d -  w ith the  h o s p i t a l  "to p a r t i c i p a t e  
d i r e c t l y  in  the  performance o f  any ab o r t ion  procedure i f  th a t ,  
person , f o r  reasons o f  conscience o r b e l i e f ,  o b je c t s  t o  doing s o ."

The su p e r io r  c o u r t  granted f u l l  reasonab le  a t t o r n e y 's  
f e e s  in  th e  amount <-f $110 ,000  to  th e  C o a l i t i o n  in a s e p a ra te  
o rd e r .  VHA appeals the in ju n c t io n , the summary judgment, and th e  
award o f  a t to rn e y 's  fees t o  the  C o a l i t i o n .

The supe r io r  c o u r t 's  order granting summary judgment was
based on the  reasons a r t i c u l a t e d  in  the C ou r t 's  e a r l i e r  d e c is io n  
gran ting  a p re lim inary  in ju n c t io n ,  the  p r o te c t io n s  o f  the  r i g h t  t o  

• •• • p r ivacy -con ta ined  in A r t i c l e  I ,  S 22 
o f  th e  Alaska C on s t i tu t io n , and the  f a c t  th a t  V a lley  H o sp ita l  i s  a non­
s e c ta r ia n , n o n -p r o f i t ,  q u a s i -p u b l i c  
h o s p i t a l .

(C i t a t i o n  om it ted . )
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I I I .  DISCUSSION

We apply our independent judgment in  rev iew ing the  
ques t ion s  o f  law presen ted in  t h i s  appeal, adopting r u le s  o f  law 
which are most pe rsuas ive  in  l i g h t  o f p recedent, rea son , and 
p o l i c y .  Guin v . Ha. 591 P . 2d 1281, 1284 n .6  (A laska 1 9 7 9 ) .  We 
rev iew  the award o f  a t t o r n e y 's  fees fo r  abuse o f  d i s c r e t i o n .  
Bromley v. M i t c h e l l , 902 P .2d 797 , 804 (Alaska 1 9 9 5 ) .  An abuse o f  
d is c r e t i o n  i s  e s ta b l is h e d  on ly  where the c o u r t ' s  d e te rm ina tion  i s  
m an ife s t ly  unreasonable . I d ■

B. The Alaska. Cons-titnfcioii-Erp.tects. Reproductive Autonomy. In c lud ing  the R ight t o  Abortion . More B road ly  Than Does the  United S ta te s  C o n s t i tu t io n .
l .  .The U n i te d ,S ta t s s -C o n s t i tu t io n
The Supreme C o u r t 's  a r t i c u l a t i o n  o f  th e  Un ited S ta te s  

C o n s t i t u t io n 's  p r o te c t io n  o f  rep roduc t iv e  r ig h t s  e s t a b l i s h e s  the  
minimum p ro te c t io n  prov ided t o  women in  A laska .5 Th is p r o t e c t io n  
in c lu d e s  the  r i g h t  t o  an a b o r t io n . Under Roe v. Wade, 410 U .S . 
113 , 155 (1973 ) , t h i s  r ig h t  cou ld  be lim ited only where requ ired  by 
a compelling s ta te  in te r e s t .  I d . S ta te s  could r e g u la te  a b o r t ion s  
performed be fo re  a fe tu s  became v ia b le  only when such r e g u la t io n  
was necessary t o  ensure the l i f e  and hea lth  o f the mother. I d . a t  
1G3.

The compelling s t a t e  in t e r e s t  t e s t  no longer a c cu ra te ly  
r e f l e c t s  fe d e ra l  c o n s t i t u t i o n a l  law. Arguably, the p r e v a i l in g

Sss. Planned .Paren thood  v. Casey. 505 U .S . 833 (1 9 9 2 ) ;  HfibS-ter v. Reproductive Health S e r v s . f 492 U .S . 490 ( 1 9 8 9 ) ;  Roe v. Hade, 410 U .S . 113 (1 9 7 3 ) .

A . S t a n d a r d  o f  R e v i e w
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f e d e r a l  view i s  th a t  a s t a t e  may regu la te  ab o r t ion s  so long as 
t h e i r  r e g u la t io n  does not impose "an undue burden on a woman's 
a b i l i t y "  t o  dec ide  t o  have an a b o r t io n . Planned Parenthood v. 
Casey , 505 U .S . 833 , 875 (1992 ) ( j o i n t  op in ion  o f  J u s t i c e s
O'Connor, Kennedy, and S o u te r ) . The O'Connor p lu r a l i t y  s u b s t i tu te d  
the  undue burden t e s t  f o r  th e  compelling s t a te  in t e r e s t  t e s t  in  
re cogn it ion  o f  the  view th a t  th e re  " is  a subs tan t ia l s t a te  i n t e r e s t  
in  p o t e n t i a l  l i f e  th roughout pregnancy." I d . a t  876 . The 
f o l low in g  paragraphs from the  j o i n t  opin ion in Casey suggest th e  
cu rren t s ta te  o f fed e ra l c o n s t i tu t io n a l  law concerning rep rodu c t iv e  
r i g h t s :

(a ) To p r o t e c t  the  c en tra l  r i g h t  recogn ized  by Roe v. Wade while a t  the same 
time accommodating th e  S t a t e ' s  profound in te r e s t  in p o ten t ia l  l i f e ,  we w i l l  employ the  undue burden an a ly s is  as explained in  t h i s  
op in ion . An undue burden e x i s t s ,  and 
th e r e f o r e  a p ro v is io n  o f  law i s  in v a l id ,  i f  
i t s  purpose or e f f e c t  i s  - t o  p la ce  a s u b s ta n t ia l  o b s ta c le  in  the path o f  a woman 
seeking an abo r t ion  b e fo re  the  fe tu s  a t t a in s  v i a b i l i t y .

(b) We r e j e c t  th e  r i g id  t r im e s te r  framework o f  Roe v . Wade. To promote the  
S t a t e ' s  profound in t e r e s t  in p o te n t ia l  l i f e ,  througnout pregnancy th e  S ta te  may take  
measures to  ensure t h a t  the  woman's cho ice  i s  
informed, and measures designed t o  advance 
t h i s  in t e r e s t  w i l l  not be in v a l id a ted  as long 
as t h e i r  purpose i s  t o  persuade the woman t o  
choose c h i ld b i r t h  over ab o r t ion . These measures must not be an undue burden on the  r i g h t .

(c ) As with any medical procedure , the  S ta te  may enact r e g u la t io n s  t o  fu r th e r  the  
h ea lth  o r s a fe ty  o f  a woman seeking an 
abo rt ion . Unnecessary hea lth  reg u la t ion s  th a t  
have th e  purpose o r  e f f e c t  o f  p resen ting  a
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su b s tan t ia l  o b s ta c le  t o  a woman seeking an abo rt ion  impose an undue burden on the r i g h t .
(d) Our adop tion  o f the  xxndue burden ana ly s is  does not d is tu rb  the  c en tra l  ho ld ing  o f  Roe v. Wade, and we rea f f irm  th a t  ho ld ing . 

Regardless o f  whether excep tions are  made f o r  p a r t i c u l a r  c ircum stances , a S ta te  may not 
p r o h ib i t  any woman from making the  u lt im a te  de c is ion  to  term inate her pregnancy be fore  v i a b i l i t y .

' (e) We a ls o  r e a f f i rm  Rofi's ho ld ing th a t  
"subsequent to  v i a b i l i t y ,  the  S ta te  in  
promoting i t s  in t e r e s t  in the p o t e n t i a l i t y  o f human l i f e  may, i f  i t  chooses , r e g u la te , and even p ro s c r ib e , a b o r t ion  except where i t  i s  
necessary , in app rop r ia te  medical judgment, f o r  the p re se rv a t ion  o f  the l i f e  o r h e a lth  o f  
the  mother." Roe v. Wade, 410 U .S . a t  1 64 -6 5 .

505 U .S . a t  878 -7 9 .
2. The Alaska C on s t i tu t ion
We sometimes have taken a broad view o f  our r o l e  in

d e f in in g  s t a te  c o n s t i t u t io n a l  r i g h t s :
[W]e are under a duty to  develop a d d it io n a l  
c on s t i tu t ion a l r ig h ts  and p r iv i le g e s  under our Alaska C on s t i tu t ion  i f  we f ind  such fundamental r ig h ts  and p r iv i le g e s  to  be w ith in  
the  in ten tion  and s p i r i t  o f  our l o c a l  
c o n s t i t u t io n a l  language and t o  be necessary  
f o r  th e  kind o f c i v i l i z e d  l i f e  and ordered  l i b e r t y  which i s  a t  the co re  o f  our 
c o n s t i t u t io n a l  h e r i t a g e .  • .

Baker v. C itv  o f Fa irbanks , 471 P . 2d 386 , 401 -02 (Alaska 1970)
(extending the c o n s t i tu t io n a l  r i g h t  t o  a ju ry  t r i a l ) . 6 Thus, our

VHA in te rp re t s  t h i s  language as a two-prong t e s t  which 
must be met before we may find a c o n s t i t u t io n a l  r i g h t .  .We d id  not 
in t e r p r e t  t h i s  language from Baker as VHA now urges us t o  do when we decided e i t h e r  Breese v. Sm ith , 501 P . 2d 159 (Alaska 1972) 
(h o ld in g  th a t  governmental c o n t r o l  o f  personal appearance i s  a n t i t h e t i c a l  t o  the concept o f  personal l i b e r t y ) , or Ravin v. s t a te , 537 P . 2d 494 (Alaska 1975) (holding th a t  privacy in the home

(c on t in u e d . . . )



a r t i c u l a t i o n  o f  th e  p r o t e c t i o n  o f  rep rodu c t iv e  r ig h t s  under 
A la s k a 's  c o n s t i t u t i o n  may be b roader than the  minimum s e t  by the  
f e d e r a l  c o n s t i t u t i o n .  Id . a t  401 (" [T h is  c o u r t  i s ]  a t  l i b e r t y  t o  
make c o n s t i tu t io n a l  progress in  A laska by our own in t e r p r e t a t i o n s ,  
as long  as we measure up t o  th e  n a t io n a l  standards which a re  
r e q u ire d  by the  Un ited S ta te s  Supreme C o u r t .11) . 7

A r t i c l e  I ,  s e c t io n  22 o f  the Alaska C on s t i tu t io n
p ro v id e s :

The r i g h t  o f  th e  peop le  t o  p r iv acy  i s  
recogn ized and s h a l l  n o t be in f r in g ed .

Th is  express p r iv a cy  p ro v is io n  was adopted by the peop le  in  1972 .
I t  p rov ides  more p r o te c t io n  o f  in d iv id u a l  p r iv acy  r ig h t s  than the
Un ited  S ta te s  C on s t i tu t io n . M es se r l i  v. S t a t e . 626 P . 2d 81 , 83
(Alaska 1980) (balancing the in d iv id u a l  r i g h t  t o  persona l autonomy

6 ( . . .con tinued )i s  a fundamental r i g h t ) , a lth ough  we found a r ig h t  t o  e x i s t  under the  A laska C on s t i tu t ion  in each o f  th ose  ca se s .
Other s t a t e s  have in te rp re te d  t h e i r  c o n s t i t u t io n s  to  p r o t e c t  rep roductive  r ig h ts  more ex ten s iv e ly  than does th e  fe d e ra l  

c o n s t i t u t i o n .  Committee t o  Defend Reorod. R ights v. Mvers, 625 
P . 2d 779 (Ca l. 1981) ( s t r ik in g  down l e g i s l a t i o n  r e s t r i c t in g  p u b l i c  
funding o f  a b o r t ion s  as u n c o n s t i tu t io n a l  under the  s t a t e ' s  c o n s t i t u t i o n a l  p r iv a cy  guarantee ) ; American Academy o f  P e d ia t r i c s  
v . Van de Kamp, 263 Ca l . R p t r .  46 (C a l .  App. 1989) (uphold ing an in ju n c t io n  preven ting implementation o f  r e s t r i c t i o n s  on ab o r t ion  r i g h t s  o f  m inors, req u ir in g  a compelling s t a t e  in t e r e s t  b e fo re  
in v a s ion  o f  m inors' p r iv a cy  r i g h t s ) ;  In  re  T .W .r 551 So. 2d 1186 
(F la .  1989) (r e a f f irm in g  th e  r i g h t  t o  choose to  te rm inate  a 
pregnancy as a fundamental s t a t e  c o n s t i t u t i o n a l  r ig h t  and s t r ik in g  down l e g i s l a t i o n  r e s t r i c t in g  abo rt ion  r i g h t s ) ; Hope v. P e ra le s , 571 
N .Y .S .2 d  972 (Sup. Ct.. 1991) (app ly ing  a s t r i c t  s c ru t in y  standard  
f o r  fundamental r i g h t s  and determ ining th a t  s t a te  f a i l u r e  t o  fund m ed ica l ly  necessary a b o r t ion s  v i o la t e d  s t a te  c o n s t i t u t i o n ) ; Davis 
v . D av is , 842 S.W.2d 588 (Tenn. 1992) (extending s t a t e  
c o n s t i t u t i o n a l  r i g h t  to  p r iv a cy  beyond f e d e r a l  r ig h t  in  a custody  
d isp u te  over d ivo rced  c o u p le 's  frozen  embryos).
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and f re e  speech with the  need f o r  an informed e le c t o r a t e ) ; Ravin v. 
££ai£/ 537 P . 2d 494 , 514 -1 5  (A laska 1975) (B oocheve i , J .
concurr ing ' ("S ince  the  c i t i z e n s  o f  A laska , w ith t h e i r  s trong  
emphasis on ind iv idu a l l ib e r ty ,  enacted an amendment t o  th e  A laska  
C on s t i tu t ion  exp re ss ly  p rov id ing  f o r  a r ig h t  to  p r iv acy  not found 
in the  United S ta te s  C on s t i tu t io n , i t  can only be concluded t h a t  
th a t  r i g h t  i s  b roader in  scope than th a t  o f  th e  Federa l 
C o n s t i t u t i o n ." ) .

A woman's con tro l o f  her body, and the cho ice  whether o r  
when t o  bear ch i ld ren , involves the  kind o f decision-making th a t  i s  
"necessary f o r  . . . c i v i l i z e d  l i f e  and ordered l i b e r t y . "  B ake r , 
471 P . 2d a t  4 0 1 -0 2 . Our p r i o r  d e c is io n s  support the  fu r t h e r  
conclus ion  th a t  the r ig h t  to  an abortion  i s  the kind of fundamental 
r ig h t  and p r iv i le g e  encompassed w ith in  the  in ten t ion  and s p i r i t  o f  
A la sk a 's  c o n s t i t u t i o n a l  language. " [D ]e c is io n s  whether t o  
accom plish  o r  prevent concep tion  are among the most p r iv a te  and 
s e n s i t iv e ."  Fa lcon _v_. Alaska Pub. O f f i c e s  Comm'n. 570 P . 2d 469 , 
479 n .42 (Alaska 1977) (holding th a t  a physician who sp e c ia l iz e d  in  
con tra cep t ion  and ab o r t ion  cou ld  not be requ ired  to  d i s c l o s e  the  
names o f  h is  p a t ie n t s )  ; gg.SL_.al s p  Cleveland v. M un ic ip a l i ty  o f  
Anchorag.e, 631 P. 2d 1073, 1080 (Alaska 1981) f o l d in g  th a t  ab o r t ion  
c l i n i c  p r o t e s t s  cause p a t ie n ts  t o  " s u f fe r  emotional d i s t r e s s  as a 
r e s u l t  o f  a p p e l la n t s '  invas ion  o f  t h e i r  p r ivacy  during a 
p a r t i c u l a r l y  s e n s i t iv e  p e r io d " ) ;  Ravin , 537 P . 2d a t  502 (ho ld ing  
th a t  de c is ion s  about con tracep tion  invo lve " s ig n i f i c a n t ly  persona l 
a r e a s " ) .
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We s ta ted  in Breese v . Sm ith , 501 P . 2d 159, 169 (A laska  
1 9 7 2 ) ,  th a t  "few things [are ] more personal than one 's body ." 8 In 
B re e s e , a schoo l p o l i c y  re g u la t in g  h a i r  length was a t  i s s u e ;  the  
r e g u la t i o n  was he ld  u n con s t i tu t io n a l because the  S ta te  f a i l e d  t o  
show a compelling in te re s t  th a t  j u s t i f i e d  the  p o l i c y .  I d . a t  1 7 0 -  
72 . Su re ly  "few th ings are more personal"  than a woman's c o n t r o l  
o f  h e r  body, in c lud ing  the ch o ic e  o f  whether and when t o  have 
c h i ld r e n .

Of a l l  d e c is ion s  a person makes about h i s  o r  her b o d y ,• the most profound and in t im ate  
r e la t e  t o  two se ts  o f  u lt im a te  q u es t ion s : 
f i r s t ,  whether, when and how one 's  body i s  t o

Breese was decided be fo re  the 1972 passage o f  the p r iv a cy  amendment now found in a r t i c l e  I ,  s e c t io n  22 o f  th e  A laska  
C o n s t i t u t io n .  Breese r e l i e d  e x c lu s iv e ly  on th e  inheren t r i g h t s  
p ro v is io n  found in a r t i c l e  I ,  s e c t io n  1 o f  the Alaska C on s t i tu t ion . The C o a l i t i o n  argues th a t  a r t i c l e  I ,  s e c t io n  1 o f  the  A laska  
Con s t i tu t ion  p ro te c ts  abortion as a fundamental r i g h t .  Because we h o ld  t h i s  r ig h t  i s  grounded in  th e  p r iv a cy  p ro v is io n  o f  th e  c o n s t i t u t i o n ,  we do not address whether the  r i g h t  cou ld  be based s o l e l y  on a r t i c l e  I ,  s e c t ion  1 . While B ree se ' s d is cu s s ion  o f  
p e r s on a l  autonomy remains in s t r u c t i v e ,  we choose to  analyze  
r e p ro d u c t iv e  r ig h t s  under th e  p r iv a cy  p ro v is io n  o f  our  
c o n s t i t u t i o n ,  as o th e r  s ta te s  have done. S ee . e . g . , In re  T .W . , 
551 So . 2d a t  1193.

The r e la t i o n s h ip  between a woman and her d o c to r  i s  th re a ten ed  by VHA's abort ion  p o l i c y ,  and thus p r iv a c y •r ig h t s  a re  
im p l i c a te d  in add it ion  to  the n o t io r s  o f  personal autonomy th a t  
were a t  issue in B£££££. The in fo rm ation  exchange between a woman 
and h e r  d o c to r  about the woman's h e a lth  and her rep rod u c t iv e  c h o ic e s  i s  in ten se ly  p r iv a te .  The reasons a d o c to r  and p a t ie n t  choose a medical procedure , so long as i t  i s  l e g a l ,  must not be 
s u b je c t  t o  the  approval o f  a h o s p i t a l ' s  board o f  d i r e c t o r s ,  a cco rd in g  t o  t h e i r  own va lues .

Other privacy in te re s ts  are a ls o  im p lic a ted . I f  a woman i s  unab le  t o  ob ta in  an ab o r t ion  near her home, th e re  i s  an 
in c rea sed  chance th a t  she w i l l  have to  rev ea l her pregnancy t o  
o th e rs  in  order t o  arrange the necessary  t r a v e l .  The f a c t  t h a t  a 
woman has v i s i t e d  a c e r ta in  d o c to r  can be in ten se ly  p r iv a t e ,  when th e  d o c t o r  i s  one who s p e c ia l i z e s  in  abo rt ion  s e rv ic e s .
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become the  v e h ic le  f o r  another human b e ing 's  c r e a t io n ;  second, when and how— th i s  time 
th e re  i s  no ques t ion  o f "whether"— one 's  body i s  t o  te rm inate  i t s  o rgan ic  l i f e .

Laurence H. T r ib e , American C on s t i tu t ion a l Law 1337 -38 (2d ed.
1 9 8 8 ) .  We agree th a t  " [ t ] h e  d e c is io n  whether o r  not t o  have a
c h i l d  i s  fraugh t w ith s p e c i f i c  p h y s ic a l ,  p s y c h o lo g ic a l ,  and
economic im p lic a t ion s  o f  a un iquely persona l nature f o r  each
woman." In re  T .W ., 551 So. 2d 1186, 1193 (F la . 1989) ( c i t in g  Roe ,
410 U .S . a t  1 5 3 ) .

For the above reasons , we are  o f  the  view th a t  
rep roductive  r ig h ts  are fundamental, and th a t  they a re  encompassed 
w ith in  the  r i g h t  t o  p r ivacy  expressed in a r t i c l e  I ,  s e c t io n  22 o f  
th e  Alaska C on s t i tu t io n . These r ig h t s  may be l e g a l l y  con s tra in ed  
on ly  when th e  c on s tra in ts  a re  j u s t i f i e d  by a compelling s t a t e  
i n t e r e s t ,  and no le s s  r e s t r i c t i v e  means cou ld  advance t h a t  
in t e r e s t .  These fundamental rep rodu c t iv e  r ig h t s  in c lude  th e  r i g h t  
t o  an abo rt ion . The scope o f the  fundamental r i g h t  t o  an ab o r t io n  
t h a t  we conclude i s  encompassed w ith in  a r t i c l e  I ,  s e c t io n  22 , i s  
s im i l a r  to  th a t  expressed in  Roe v. Wade. Fe do no t , however, 
adopt as Alaska c o n s t i tu t ion a l  law the narrower d e f in i t i o n  or th a t  
r i g h t  promulgated in  the p l u r a l i t y  op in ion in Casey.

VHA argues th a t  th e re  can be no s t a t e  c o n s t i t u t i o n a l  
p r o te c t i o n  f o r  rep roduc t iv e  r ig h t s  under a r t i c l e  I ,  s e c t io n  22 , 
because the s e c t io n  was intended t o  encompass p r o t e c t io n  from 
unwarranted su rv e i l la n c e  and data c o l l e c t i o n  by the  S ta te  and 
p r iv a te  bus inesses . I t  cannot extend beyond t h i s  " in fo rm a tiona l"
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p r i v a c y .9 To support t h i s  argument, VHA c i t e s  newspaper a r t i c l e s  
and o th e r  b i l l s  in troduced contemporaneously with the  adop tion  o f  
a r t i c l e  I ,  s e c t ion  22.

The only informative l e g is la t iv e  h is t o r y  c o n s is t s  o f  th e  
p r iv a c y  amendment as o r ig in a l ly  p roposed .10 The e a r l i e s t  form o f  
th e  proposed amendment s t a te d :

Section 22. R ight o f Privacy . The r ig h t  
o f  the people to  p r iv a cy  in t h e i r  op in ions ,

. persons, fam il ie s , repu ta t ion s  and p rope rty  i s  
recognized and s h a l l  not be v io la t e d .  Ne ither  
warrants nor w r its  o f  in v e s t ig a t io n  in . abrogation o f privacy  s h a l l  is su e , except upon 
probable  cause and upon a showing o f  a 
le g it im a te  and p re ss in g  need, supported by 
oath  or a f f i rm a t io n , p a r t i c u l a r l y  d esc r ib in g  th e  in formation  or da ta  sought and the  person 
whose p r ivacy  may be a f f e c t e d ,  and 
p a r t ic u la r ly  se t t in g  f o r th  the reasons f o r  the  
search  or in v e s t ig a t io n . The l e g i s l a t u r e  s h a l l  provide f o r  th e  p ro se cu t ion  and punishment o f  p u b l i c  o f f i c i a l s  and p r iv a te  
p a r t ie s  who a c t  in v i o l a t i o n  o f t h i s  s e c t io n ,  and s h a l l  prov ide c i v i l  remedies t o  red ress  
and prevent such v i o l a t i o n s .  The le g is l a t u r e  s h a l l  provide f o r  th e  p r o te c t io n  and s e cu r i ty  
o f  in formation a v a i la b le  t o  the S ta te  t o  the  
ex ten t necessary to  p r o t e c t  the r ig h t s  o f  the  
in d iv idu a l , recogn ized in  t h i s  s e c t io n  and 
s h a l l  fu r th e r  p rov ide  f o r  the p ro te c t io n  and

The Alaska S ta te  H o sp ita l  and Nursing Home A s s o c ia t io n ,  
argues on ly th a t  the " l e g i s l a t i v e ” h i s t o r y  o f  the  amendment 
preven ts  t h i s  cou r t  from apply ing the p r iv acy  p rov is ion  o f  the  
c o n s t i tu t io n  to  p r iva te  p a r t ie s .  We have a lready  e s ta b l is h ed  th a t  
p r o p o s i t io n .  Sfifi Lued.tk.e_v_,--Nabors Alaska D r i l l in g ,  I n c . , 768 P . 2d 1123 , 1130 (Alaska 1989 ) .

0 The Alaska S ta te  H o sp ita l  and Nursing Home A s so c ia t ion  
argues th a t  a summary o f  a House Jud ic ia ry  Committee meeting during  which th e  proposed amendment was modified i s  evidence t h a t  th e  pr iv acy  c lau se  was intended to  apply only to  in formational p r iv a cy . 
The meeting summary i s  la rg e ly  a debate over grammar and s t y l e  and 
prov ides no information which a l t e r s  our in t e r p r e t a t io n  o f a r t i c l e  
I ,  s e c t io n  22 . See H. Jud. Comm, minutes a t  3 1 8 -1 9 , 7 th  L e g . ,  1 s t  Sess . (May 30 , 1 97 2 ) .
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s e c u r i ty  o f  in form ation  gathered under t h i s  s e c t ion  by the S ta te .
1972 Senate Jo in t Resolu tion  No. 68 , 7 th  L e g . ,  2d Sess . While the
i n i t i a l  d r a f t  o f  th e  amendment attempted t o  sp e c ify  p r iv acy
in t e r e s t s  to  be p ro te c te d ,  the  f i n a l  c o n s t i t u t i o n a l  amendment
simply p ro te c te d  th e  r ig h t  o f th e  peop le  t o  p r iv a cy . The p la in
language o f  a r t i c l e  I ,  se ct ion  22 i s  a broad p r o te c t io n  o f p r iv a cy
r i g h t s .  The l e g i s l a t i v e  h is t o r y  i s  in s u f f i c i e n t  t o  l im i t  the
genera l language o f  the  p r ivacy  amendment.

c .  . yHA's■Abortion P o l i c y . I s  Sub ject t o  the Prov is ions o f the  
Alaska C on s t i tu t ion .
We p re v iou s ly  have determined th a t  a h o s p i t a l  may be a 

" q u a s i -p u b l ic "  i n s t i t u t i o n .  Sfcorrs v. Lutheran Hosps. and Homes 
Soc 'y  o f  Am. . Inc . , 609 P . 2d 24 (A laska 1980) . In S t o r r s , we he ld  
t h a t  a q u a s i -p u b l i c  h o s p i t a l  "cannot v i o la t e  due p rocess . . .  in  
denying s t a f f  p r i v i l e g e s . " 11 I d .  a t  28 . The h o s p i t a l  was q u a s i ­
p ub lic  because: (1) i t  was the only h o sp ita l  serv ing the community;
(2) the con stru c t ion  o f the h o sp ita l  was funded in s ig n i f ic a n t  p a r t  
by S ta te  and f e d e ra l  g ran ts ; and (3) over tw en ty -f iv e  percen t o f  
th e  funds re ce iv ed  f o r  h o s p i t a l  s e rv ic e s  came from governmental 
s o u r c e s . I d . S to r r s  e s tab l is h ed  th a t  a q u a s i -p u b l i c  medical

One s t a t e  cou r t  has r e je c t e d  t h i s  a p p l i c a t io n  o f  procedu ra l due process to  p r iva te  h o s p i t a ls .  See Hotten tot v. M id- 
Maine Med. C tr . , 549 A .2d 365, ‘ 368 (Me. 1 9 8 8 ) .  At l e a s t  e ig h t  
o th e r  s t a te s  have concluded th a t  p r iv a te  h o s p i t a l s  must fo l low  p ro cedu ra l due p ro ce ss  f o r  phys ic ian  s t a f f in g  d e c is io n s .  I d . a t  368 n . 4 .
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