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or child kidnapper’s intended address.

(b) If a sex offender or child kidnapper fails to register or to verify the sex 

offender's or child kidnapper’s address and registration under this chapter, or the 

department does not know the location of a sex offender or child kidnapper required 

to register under this chapter, the department shall immediately notify the Federal 

Bureau of Investigation.

* Sec. 9. AS 12.63.100(2) is amended to read:

(2) "sex offender or child kidnapper" means a pe son convicted of a 

sex offense or child kidnapping in this state or another jurisdiction regardless of 

whether the conviction occurred before, after, or on August 10, 1994;

* Sec. 10. AS 12.63.100(3) is amended to read:

(3) "sex offense" means a crime, or an attempt, solicitation, or 

conspiracy to commit a crime, under the following statutes or a similar law of 

another jurisdiction:

(A) AS 11.41.410 - 11.41.438, 11.41.440(a)(2). 11.41.450, or

11.41.455;

(B) [,] AS 11.61.125;

(C) r.l AS l 1.66.110 or 11.66.130(a)(2) if the person who was 

induced or caused to engage in prostitution was 16 or 17 vears of age at 

the time of the offense: or

£D] [.] former AS 11.15.120, former [OR] 11.15.134. or 

assault with the intent to commit rape under former AS 11.15.160. [OR] 

former AS 11.40.110, or 11.40.200 [, OR A SIMILAR LAW IN ANOTHER 

JURISDICTION];

* Sec. 11. AS 12.63.100 is amended by adding new paragraphs to read:

(5) "aggravated sex offense" means a crime, or an attempt to commit 

a crime, under AS 11.41.410, 11.41.434, or a similar law of another jurisdiction;

(6) "child kidnapping" means a crime or an attempt, solicitation, or 

conspiracy to commit a crime, under AS 11.41.300, or a similar law of another 

jurisdiction, if the victim was under 18 years of age at the time of the offense.

* Sec. 12. AS 18.65.087(a) is amended to read:
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(a) The Department of Public Safety shall maintain a central registry of sex 

offenders and child kidnappers required to register under AS 12.63.010 and shall 

adopt regulations necessary to carry out the purposes of this section and AS 12.63. A 

post of the Alaska state troopers or a municipal police department that receives 

information under AS 12.63.010 shall forward the information within five working 

days of receipt to the central registry of sex offenders and child kidnanners.

* Sec. 13. AS 18.65.087(b) is amended to read:

(b) Infonnation about a sex offender or child kidnapper that is contained in 

the central registry, including sets of fingerprints, is confidential and not subject to 

public disclosure except as to the sex offender’s or child kidnapper’s name, address, 

photograph, place of employment, date of birth, crime for which convicted, date of 

conviction, place and court of conviction, and length of sentence.

* Sec. 14. AS 18.65.087(d) is amended to read:

(d) The Department of Public Safety

(1) shall adopt regulations to

(A) allow a sex offender or child kidnapper to review sex 

offender or child kidnapper registration information that refers to that sex

offender or child kidnapper, and if the sex offender or child kidnapper

believes the information is inaccurate or incomplete, to request the department 

to correct the information; if the department finds the information is inaccurate 

or incomplete, the department shall correct or supplement the information;

(B) ensure the appropriate circulation to law enforcement 

agencies of information contained in the central registry;

(2) shall provide to municipal police departments the forms and 

directions necessary to allow sex offenders and child kidnappers to comply with 

AS 12.63.010;

(3) may adopt regulations to establish fees to be charged for registration 

under AS 12.63.010 and for information requests; the fee for registration shall be based 

upon the actual costs of performing the registration and maintaining the central registry

but may not be set at a level whereby registration is discouraged; the fee for an

information request may not be greater than $10;
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(4) shall remove from the central registry of sex offenders and child 

kidnappers under AS 18.65.087 information about a sex offender or child kidnapper 

lequired to register under AS 12.63.020(a)(2) at the end of the sex offender’s or child 

kidnapper’s duty to register if the offender or kidnapper has not been convicted of 

another sex offense or child kidnapping: in this paragraph, "sex offense" and "child 

kidnapping" have the meanings [HAS THE MEANING] given in AS 12.63.100.

* Sec. 15. AS 33.30.012 is amended to read:

Sec. 33.30.012. Notice of release, parole, community placement, work 

release placement, furlough or escape of sex offender or child kidnapper, (a) At 

the earliest possible date, and in no event later than 10 days before release of a sex 

offender or child kidnapper with a duty to register under AS 12.63. the 

commissioner shall complete the registration of the sex offender or child kidnapper, 

take the sex offender’s or child kidnapper’s photograph, and determine if legible 

fingerprints of the sex offender or child kidnapper have been previously provided 

to the Department of Public Safety; if legible fingerprints have not previously 

been provided to the Department of Public Safety, the commissioner shall obtain 

the sex offender’s or child kidnapper’s fingerprints in the manner required hv the 

Department of Public Safety and shall immediately forward the fingerprints to the 

department. When completing the registration under this subsection, the 

commissioner shall also send written notice of release, parole, community placement, 

work release placement, or furlough of a sex offender or child kidnapper [SPECIFIC 

INMATE CONVICTED OF A SEX OFFENSE] to:

(1) the chief of police of the community, if any, in which the inmate

will reside:

(2) the Alaska state trooper post located nearest to where the inmate 

will reside; [AND]

(3) the village public safety officer of the rural community without a 

municipal police department or Alaska state trooper post in which the inmate will 

reside: and

(4) the Department of Public Safety.

(b) If an inmate convicted of a sex offense or child kidnapping escapes from
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a correctional facility, the commissioner shall immediately notify the chief of police 

of the community and Alaska state trooper post located closest to where the inmate 

resided immediately before the inmate’s arrest and conviction.

* Sec. 16. AS 33.30.035 is amended to read:

Sec. 33.30.035. Notice to sex offenders or child kidnappers of registration 

requirement. The department shall provide written notice to a sex offender or child

WORK DRAFT WORK DRAFT 0-GS0003YE

kidnapper of the registration requirements of AS 12.63.010 [,] and shall obtain a 

written [SIGNED ACKNOWLEDGMENT OF] receipt of notice from the sex offender 

or child kidnapper [(1) AT THE TIME OF THE SEX OFFENDER’S RELEASE 

FROM A STATE CORRECTIONAL FACILITY; (2)] immediately after taking 

supervision of a sex offender or child kidnapper under the Interstate Corrections 

Compact or AS 33.36.110. The department shall forward the written receipt to the 

Department of Public Safety, along with a description of anv identifying features 

of the offender or kidnapper, the anticipated address of the offender or 

kidnapper, and a statement concerning whether the offender or kidnapper has 

received treatment for the offender’s or kidnapper’s mental abnormality or 

personality disorder related to the sex offense or child kidnapping. In this 

section, "sex offense" and "child kidnapping" have the meanings given in 

AS 12.63.100.

* Sec. 17. AS 33.30.901(13) is amended to read:

(13) "sex offender or child kidnapper'’ and "sex offense" and "child 

kidnapping" have the meanings [" HAS THE MEANING] given in AS 12.63.100.

* Sec. 18. COURT RULES. The provisions of AS 12.55.148, amended by sec. 2 of this 

\ct, have the effect of changing Alaska Rules of Criminal Procedure 11(c) and 32(c) relating 

o judgment and sentences for defendants convicted of sex offenses or child kidnappings.

* Sec. 19. APPLICABILITY, (a) A sex offender or child kidnapper with (1) one 

onviction for an aggravated sex offense, (2) two or more convictions for a sex offense or 

hild kidnapping, or (3) one conviction for a child kidnapping and one conviction for a sex 

iffense regardless of whether the offender or kidnapper has been unconditionally discharged 

rom that conviction or convictions before the effective date of this Act, shall register under 

12.63.010, amended by secs. 3 - 6 of this Act, by the 60th day after the effective date of

132(JU D ) -8-
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this Act. A sex offender or child kidnapper with only one conviction for a sex offense that 

is not an aggravated sex offense or only one conviction for a child kidnapping who was 

unconditionally discharged from that offense before July 1, 1984, does not have to register 

under this Act. A sex offender or child kidnapper with only one conviction for a sex offense 

that is not an aggravated sex offense or only one conviction for a child kidnapping who was 

required to register under sec. 12, ch. 41, SLA 1994, shall continue to register as provided by 

AS 12.63.010, amended by secs. 3 - 6 of this Act.

(b) A conviction for a sex offense or child kidnapping before the effective date of this 

Act is a sex offense or child kidnapping for purposes of the duration of registration 

requirement of AS 12.63.020(a), amended by sec. 7 of this Act.

(c) In this section, "aggravated sex offense," "sex offender or child kidnapper," "sex 

offense," and "child kidnapping" have the meanings given in AS 12.63.100, amended by 

secs. 9 - 11 of this Act.
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T o n y  K n o w i . e s

GOVERNOR
P O Box 110001 

Juneau. Alaska 998110001 
1907) 465-3500 

Fax (907) 465-3532

S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR 

.1 L 'N E A L '

March 10, 1997

The Honorable Mike Miller 
Senate President 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Reducing the number o f people, especially children, who are victimized by violent and 
repeat sex offenders is an important part o f  my goal o f ensuring safe, healthy 
communities for Alaskans. This bill strengthens the sex offender registration statutes and 
broadens access to criminal records in an effort to better protect the public from these 
criminals.

The bill is prompted, in part, to comply with the requirements o f  the federal Jacob 
Wetterling Crimes Against Children and Sexually Violent Offender Registration Act 
which requires registration o f  sex offenders whose victims were under 18 years old. 
Compliance with the Act will maintain the state’s eligibility for $200,000 in grant funds.

The state already complies with much o f the Wetterling Act by requiring registration of  
most sex offenders who victimize children. For full compliance with the act, this bill 
adds to the list o f  offenses that require registration to include kidnaping when the victim 
is under 18; sexual abuse o f a minor in the fourth degree if  the victim is 16 or 17 years 
old; and promoting prostitution in the third degree, if  the offender induces a person 16 or 
17 years o f  age to engage in prostitution.

The bill also enlarges the category o f sex offenders who must register for life. Under 
present law, only repeat sex offenders must register for life while other sex offenders 
register for 15 years. This bill requires life registration for first-time offenders convicted 
o f the most serious sex offenses, the unclassified felonies o f sexual assault in the first 
degree and sexual abuse o f  a minor in the first degree. The state must verify the 
addresses o f life registrants every 90 days.

Dear Pre
'ThM,

Tiler:

governors
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The Honorable Mike Miller 
March 10, 1997 
Page 2

By requiring those most serious first-time offenders to register for life, the state is 
expecting to avoid the costly and time-consuming procedure recommended by the 
Wetterling Act. That is to require a sentencing court, with the advice o f a statewide board 
o f experts in the treatment and behavior o f sex offenders, to determine whether each sex 
offender is a sexually violent predator. The expense o f  establishing such a board o f  
experts and the costs o f open-ended litigation concerning whether a sex offender 
continues to be a predator would be very high. Registration for life and address 
verification is not only less expensive, but will better protect the public.

Separate from the Wetterling Act requirements, the bill also changes when the time 
begins on the 15-year requirement for sex offender registration. Currently the clock starts 
at the time o f unconditional discharge, which is an elusive date determined by a complex 
formula based on Department o f Corrections information which is not available in the 
record system o f the Department o f  Public Safety. The bill would start the clock at the 
time the offender registers, which will actually create an incentive for the offender to 
register as quickly as possible. It is a misdemeanor to fail to comply with the sex 
offender registration law; thus it is important the period o f registration be absolutely clear.

Finally, the bill expands public access to information on all convictions by opening state 
criminal history records beyond the current 10-year limit. Broader information to the 
public will enable people lo better protect themselves and their families.

This bill is one more step the state can take to keep our communities safe. I urge your 
favorable action.

Sincerely,

Governor
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4/24/98

A M E N D M E N T

OFFERED IN THE SENATE M l
A

TO: SB 138

Page 6, following line 30:

Insert new bill sections to read:

"* Sec. 15. AS 04.16.170(b) is amended to read:

(b) A person transporting alcoholic beverages into the state may not sell those 

alcoholic beverages [TO A PERSON NOT LICENSED UNDER THIS TTiLE,] unless 

the alcoholic beverages are sold to a person licensed under AS 04.11.160 or are 

used for religious, industrial, pharmaceutical, or medical purposes.

* Sec. 16. AS 04.16.170 is amended by adding new subsections to read:

(c) If the director determines that a person has violated (b) of this section, the 

director shall by certified mail order the person to cease and desist further violations. 

If a person receiving the notice to cease and desist does not, within 30 days after 

receiving the notice, produce evidence that the applicable a c h o lic  beverage tax 

imposed under AS 43.60 has been paid, it shall be presumed that the person has 

violated (b) of this section. This subsection does not apply to a person who holds a 

permit issued by the Federal Bureau of Alcohol, Tobacco and Firearms authorizing 

interstate shipment of alcoholic beverages.

(d) If the director determines that a person holding a permit issued by the 

Federal Bureau of Alcohol, Tobacco and Firearms authorizing interstate shipment of 

alcoholic beverages has violated (b) of this section, the director shall notify the 

Federal Bureau of Alcohol, Tobacco and Firearms of the violation by certified mail 

and request the bureau to take appropriate action."

Renumber the following bill sections accordingly.

Page 7, line 12:

-1-
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Delete "sec. 17"

Insert "sec. 19"
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A M E N D M E N T

OFFERED IN THE SENATE

TO: SB 138

Page 3, following line 9:

Insert a new bill section to read:

"* Sec. 4. AS 04.11.100(g) is amended to read:

(g) A restaurant or eating place licensee

(1) operating under a license issued under (0 of this section shall offer 

a full-service menu of food items available to the public during all times that beer or 

wine is served or consumed; the menu must be approved by the board;

the hours of 6:00 p.m. [3:00 P.M.] and 9:00 p.m. [11:00 p.m. UNLESS APPROVED 

BY THE DIRECTOR AFTER WRITTEN REQUEST BY THE LICENSEE FOR A 

SPECIFIC OCCASION]; in this paragraph, "entertainment" includes dancing, karaoke, 

live performances, or similar activities, but does not include recorded or broadcast 

performances without live participation."

Renumber the following bill sections accordingly.

Page 3, line 12, following "license":

Insert if the restaurant or eating place license was issued before October 1,

Page 5, following line 22:

Insert a new bill section to read:

"* Sec. 10. AS 04.11.340 is amended by adding a new paragraph to read:

(10) the license was issued under AS 04.11.135 to a holder of a 

restaurant or eating place license."

(2) may only provide entertainment on the licensed premises between

1996."

-1-



1 Renumber the following bill sections accordingly.

A 0-LS0773YE.4

2 Page 7, line 11:

3 Delete "Section 12"

4 Insert "Section 14"

5 Page 7, line 12:

6 Delete "sec. 17"

7 Insert, "sec. 19"
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5/1/9H

A M E N D M E N T  jg,

OFFERED IN THE 1IOHSE

TO: SB 138
l\\^iC0

1 Page 6, following line 4:
2 "* Sec. 11. AS 04.11.400(d) is amended lo read:
3 (d) The board may approve the issuance or transfer of ownership of a

4 beverage dispensary or restaurant or eating place license without regard to (a) of this
5 section if it appears that the issuance or transfer will encourage the tourist trade by

6 encouraging tho construction or improvement of

7 (1) a hotel, motel, resort, or similar business relating to the tourist
8 trade with a dining facility or having kitchen facilities in a majority of its rental rooms

9 and at least a minimum number of rental rooms required according to the population
10 of or number of existing beverage dispensary or club licenses in the established

11 village, incorporated city, unified municipality, or population area established under

12 (a) of this section in which the facility will be located, as follows:

13 (A) 10 rental rooms if the population is less than 1,501;
14 (B) 20 rental rooms if the population is 1,501 - 2,500;

15 (C) 25 rental rooms if the population is 2,501 •• 5,000;
16 (D) 30 rental rooms if the population is 5,001 - 15,000;
17 (B) 35 rental rooms if the population is 15,001 - 25,000;

18 (F) 40 rental rooms if the population is 25,001 - 50,000; and
19 (G) 50 rental rooms if the population is greater than 50,000;

20 and
21 fH) 35 rental rooms if the total numher of existing beverage

22 dispensary or cluh licenses in the established village, incorporated city,

23 unified municipality, or population area is greater than four times the

24 number of beverage dispensary licenses that.is allowed under (a) of this

25 section: or

-1-
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1 (2) an airport terminal."

2 R enum ocr the following bill section?, accordingly.

3 Page 7, line 11:

4 Delete "Section 12"

5 Insert "Section 13"

6 Page 7, line 12:
7 Delete "sec. 17"

H Insert "sec. 18"
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A M E N D M E N T # 4
OFFERED IN THE HOUSE 

TO: SB 138

id)

1 Page 6, lines 17-22:
2 Delete "[THE PROHIBITION AGAINST ISSUANCE OF A RESTAURANT OR

3 EATING PLACE LICENSE IMPOSED UNDER THIS SUBSECTION DOES NOT APPLY

4 TO A RESTAURANT OR EATING PLACE LICENSE ISSUED ON OR BEFORE

5 OCTOBER lr 19.96 OR A RESTAURANT OR F.ATTNG PLACE LICENSE ISSUED

6 UNDER AN APPLICATION FOR A RESTAURANT OR EATING PLACE LICENSE

7 APPROVED ON OR BEFORE OCTOBER 1, 1996]"

8 Insert "The prohibition against issuance of a restaurant or caiing place license imposed

9 under this subsection does not apply to a restaurant or eating place license issued on or before

10 October I, 1996, or a reslaurant or eating place license issued under an application for a

11 restaurant or eating place license approved on or before October 1. 1996."

5 0 -  0<cUtrS\) ^ C T f o , j  I) -
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STATE OF ALASKA
1998 LEGISLATIVE SESSION

F I S C A L  N O T E
BILL NO: SB 138

Revision' Dale: April 28,1998____________________________________ Dept. Affected: Revenue________________
Title: Regulation ol Alcohol_______________________________ BRU: Alcoholic Beverage Control Board
___________________________________________________________ Component: Alcoholic Beverage Control Board

Sponsor: (S) FIN
Requestor: (S) JUD COMPONENT SERIAL NO. 100

Expenditures/Revenues: (Thousands ol Dollars)
OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF
1001 CBRF
1048 University of AK receipts
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year cost S 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separato page If necessary)

This leg isla tion  rep re sen ts priority c h a n g e s  recom m ended  by Ihe A lcoholic B e v e ra g e  Control Board  (A BC). 

There i s  no fisc a l im pact on  A BC ’s  p rogram  opera tin g  budget.

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call tho Governor's Legislative Office
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STATE OF ALASKA TO N Y KNOW LES, GOVERNOR

DEPARTMENT OF REVENUE 550 W . 7TH  AVENUE , STE . 350
ALCOHOLIC BEVERAGE CONTROL BOARD Anchorage, A laska 9 5 5 0M 498

Phone 907-277*8538 
FA X : 907*272*9412

March 18, 1997

Senator Honorable Robin Taylor 
Chairman, Senate Judiciary Committee 
State Capitol
Juneau, Alaska 99801-1182 

RE: SB 138

Dear Senator Taylor:

The Senate Finance Committee introduced SB 138 at the request of the Alcoholic Beverage Control Board 
and its initial referral is to the Senate Judiciary Committee. This letter briefly explains the need for the bill.

This legislation amends Title 4 of Alaska Statutes to accomplish four different purposes: (1) to clarify that 
"bootleggers" have no civil liability immunity; (2) to clarify what is required of a limited liability company that 
applies for or holds a liquor license; (3) to modify the brewpub provision and other provisions of the statute to 
allow restaurant or eating place liquor licensees as well as beverage dispensary licensees to operate ?.« brewpubs; 
and (4) to modify the package store license statutes to allow package stores to make deliveries for weddings and 
other types of social gatherings and to allow package stores to deliver wine or champagne with a floral arrangement 
gift basket to a hotel or cruise ship guest.

First, this bill clarifies that while social hosts continue to have immunity for civil liability for serving 
alcoholic be verages, those who illegally traffic in alcoholic beverages will not be afforded that immunity. A case 
decided by me Alaska Supreme Court in 1996, Chokwok v. W orley, 912 P.2d 1248 (Alaska 1996), upheld civil 
immunity for social hosts even when serving minors. Section 15 of this bill makes it clear that "bootleggers" 
would not have the same civil liability immunity as the social host. This bill would amend the social host 
immunity provision at AS 04.21.02. to specifically hold "bootleggers" liable for injuries resulting from the 
intoxication of someone to whom they illegally sell or provide alcoholic beverages. Representative Ivan and other 
representatives introduced a similar provision this session as HB 22. House Bill 22, in amended form, has passed 
the House and was recently heard by your committee.

Second, this bill clarifies (in Sections 1,2,3,8,10,11,13, and 16)what is required o f a limited liability 
company (LLC) applying or holding a liquor license in Alaska. Although a new chapter to Title 10 (AS 10.50.010- 
-10.50.995) was enacted in 1994 to establish limited liability companies in Alaska, the new law did not address 
liquor license application procedures or reporting requirements under Title 4 merely because the entity is an LLC. 
This bill would impose the same requirements on LLC's as are now set out for corporations under Title 4. There is 
nothing in the legislative history of AS 10.50 that would suggest that there was any intent to allow an LLC to 
escape the responsibilities and obligations imposed on a liquor licensee in Alaska under Title 4. Hence, that is 
stated in this bill in Section 16.

Third, this proposed legislation amends the brewpub statute to allow for growth in Alaska of businesses
wishing to manufacture beer and ale as part of a bona fide restaurant operation. There is a national trend of growth



in smaJl batch craft breweries and often they are associated with a restaurant. In Alaska, a restaurant selling beer 
and wine could only be licensed to engage in this type of business if it also became licensed as a brewery. In 1996, 
with the passage of HB 372, the Legislature prohibited the restaurant/brewery combination and directed the 
Alcoholic Beverage Control Board to hold public hearings to determine if and how brewpubs should be licensed 
and regulated in Alaska. The ABC Board held a series of public meetings that were well attended. And many 
people in the hospitality industry testified on how brewpubs should be addressed under Alaska's beverage alcohol 
laws. The brewpub portion found in Sections 4,5,9,12,14, and 17 of this bill represents the product of this public 
process.

This bill continues the prohibition of co-owning a restaurant and brewery and instead allows a restaurant 
licensee to obtain a brewpub permit under AS 04.11.135. Presently, only beverage dispensary licensees may have 
a brewpub license. The bill attempts to preserve to the greatest extent possible the proven three tier for 
manufacture, wholesale distribution, and retail sales of alcoholic beverages. It does this by taking restaurants out 
of the brewery business, limiting brewpub production to 75,000 gallons a year (unless a waiver is granted by the 
ABC Board), requiring brewpub beer not sold on premises to be distributed through wholesalers, and prohibiting 
the sale of up to five gallons of beer per person per day from brewpubs for off premise consumption. The bill 
eliminates the "grandfathered" restaurant/brewery businesses and provides additional time for them to "convert" 
their licenses to the more appropriate restaurant/brewpub license. The ABC Board believes that this proposal 
strikes the right balance between flexibility for this new manufacturing industry and a clear and orderly regulatory 
framework to protect the public.

Fourth, this bill would allow package stores to make deliveries of a certain type in a very controlled 
manner. Package stores would be allowed to deliver a bottle or two of wine as part of gift basket to tour ships and 
hotels. During normal business hours the package store could deliver alcohol that has already been paid for to the 
site of weddings, wedding receptions, or other special occasions. Again, the ABC Board has attempted to allow 
this benefit to businesses and the consumer to be tempered with conditions and requirements that will protect the 
public safety and welfare from abuse or inappropriate use of alcoholic beverages.

I hope that the Legislature will give this important proposal its full consideration. I will be happy to 
answer any questions you have on this proposal.

Sincerely,/  ;

Jouglas B. Griffin 
Director

cc: Governors Office, Legislative Liaison
Senate Finance Committee
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A M E N D M E N T

OFFERED IN THE SENATE 

TO: SB 138

Page 3, following line 9:

Insert a new bill section to read:

"* Sec. 4. AS 04.11.100(g) is amended to read:

(g) A restaurant or eating place licensee

(1) operating under a license issued under (f) of this section shall offer 

a full-service menu of food items available to the public during all times that beer or 

wine is served or consumed; the menu must be approved by the board;

(2) may only provide entertainment on the licensed premises between 

the hours of 6:00 p.m. [3:00 P.M.] and 9:00 p.m. [11:00 p.m. UNLESS APPROVED 

BY THE DIRECTOR AFTER WRITTEN REQUEST BY THE LICENSEE FOR A 

SPECIFIC OCCASION]; in this paragraph, "entertainment" includes dancing, karaoke, 

live performances, or similar activities, but does not include recorded or broadcast 

performances without live participation."

14 Renumber the following bill sections accordingly.

15 Page 3, line 12, following "license":

16 Insert if the restaurant or eating place license was issued before October 1.

17 1996,"

Page 5, following line 22:

Insert a new bill section to read:

"* Sec. 10. AS 04.11.340 is amended by adding a new paragraph to read:

(10) the license was issued under AS 04.11.135 to a holder of a 

restaurant or eating place license."

-1-



Renumber the fo llow ing b ill sections accordingly.

0-LS0773\E.4

Page 7, line 11:

Delete "Section 12" 

Insert "Section 14"

Page 7, line 12:

Delete "sec. 17" 

Insert "sec. 19"



STATE OF ALASKA TO NY KNOW LES, GOVERNOR

DEPARTMENT OF REVENUE 550 W . 7TH  AVENUE , STE . 350
ALCOHOLIC BEVERAGE CONTROL BOARD Anchorage, A laska 99501-6698

Phone 907-277-8638 
FA X : 907-272-9412

March 18, 1997

Senator Honorable Robin Taylor 
Chairman, Senate Judiciary Committee 
State Capitol
Juneau, Alaska 99801-1182 

RE: SB 138

Dear Senator Taylor:

The Senate Finance Committee introduced SB 138 at the request of the Alcoholic Beverage Control Board 
and its initial referral is to the Senate Judiciary Committee. This letter briefly explains the need for the bill.

This legislation amends Title 4 of Alaska Statutes to accomplish four different purposes: (1) to clarify that 
"bootleggers" have no civil liability immunity; (2) to clarify what is required of a limited liability company that 
applies for or holds a liquor license; (3) to modify the brewpub provision and other provisions of the statute to 
allow restaurant or eating place liquor licensees as well as beverage dispensary licensees to operate as brewpubs; 
and (4) to modify the package store license statutes to allow package stores to make deliveries for weddings and 
other types of social gathering.; and to allow package stores to deliver wine or champagne with a floral arrangement 
gift basket to a hotel or cruise ship guest.

First, this bill clarifies that while social hosts continue to have immunity for civil liability for serving 
alcoholic beverages, those who illegally traffic in alcoholic beverages will not be afforded that immunity. A case 
decided by the Alaska Supreme Court in 1996, Chokwok v. W orley, 912 P.2d 1248 (Alaska 1996), upheld civil 
immunity for social hosts even when serving minors. Section 15 of this bill makes it clear that "bootleggers" 
would not have the same civil liability immunity as the social host. This bill would amend the social host 
immunity provision at AS 04.21.02. to specifically hold "bootleggers" liable for in juries resulting from the 
intoxication of someone to whom they illegally sell or provide alcoholic beverages, Representative Ivan and other 
representatives introduced a similar provision this session as HB 22. House Bill 22, in amended form, has passed 
the House and was recently heard by your committee.

Second, this I i clarifies (in Sections 1,2,3,8,10,11,13, and 16)what is required of a limited liability 
company (LLC) ap~'’ i  or holding a liquor license in Alaska. Although a new chapter to Title 10 (AS 10.50.010- 
-10.50.995) was enacted in 1994 to establish limited liability companies in Alaska, the new law did not address 
liquor license application procedures or reporting requirements under Title 4 merely because the entity is an LLC. 
This bill would impose the same requirements on LLC's as are now set out for corporations under Title 4. There is 
nothing in the legislative history of AS 10.50 that would suggest that there was any intent to allow an LLC to 
escape the responsibilities and obligations imposed on a liquor licensee in Alaska under Title 4. Hence, that is 
stated in this bill in Section 16.

Third, this proposed legislation amends the brewpub statute to allow for growth in Alaska of businesses
wishing to manufacture beer and ale as part of a bona fide restaurant operation. There is a national trend of growth



in small batch craft breweries and often they are associated with a restaurant. In Alaska, a restaurant selling beer 
and wine could only be licensed to engage in this type of business if it also became licensed as a brewery. In 1996, 
with the passage of HB 372, the Legislature prohibited the restaurant/brewery combination and directed the 
Alcoholic Beverage Control Board to hold public hearings to determine if and how brewpubs should be licensed 
and regulated in Alaska. The ABC Board held a series of public meetings that were well attended. And many 
people in the hospitality industry testified on how brewpubs should be addressed under Alaska's beverage alcohol 
laws. The brewpub portion found in Sections 4,5,9,12,14, and 17 of this bill represents the product of this public 
process.

This bill continues the prohibition of co-owning a restaurant and brewery and instead allows a restaurant 
licensee to obtain a brewpub permit under AS 04.11.135. Presently, only beverage dispensary licensees may have 
a brewpub license. The bill attempts to preserve to the greatest extent possible the proven three tier for 
manufacture, wholesale distribution, and retail sales of alcoholic beverages. It does this by taking restaurants out 
of the brewery business, limiting brewpub production to 75,000 gallons a year (unless a waiver is granted by the 
ABC Board), requiring brewpub beer not sold on premises to be distributed through wholesalers, and prohibiting 
the sale of up to five gallons of beer per person per day from brewpubs for off premise consumption. The bill 
eliminates the "grandfathered" restaurant/brewety businesses and provides additional time for them to "convert" 
their licenses to the more appropriate restaurant/brewpub license. The ABC Board believes that this proposal 
strikes the right balance between flexibility for this new manufacturing industry and a clear and orderly regulatory 
framework to protect the public.

Fourth, this bill would allow package stores to make deliveries of a certain type in a very controlled 
manner. Package stores would be allowed to deliver a bottle or two of wine as part of gift basket to tour ships and 
hotels. During normal business hours the package store could deliver alcohol that has already been paid for to the 
site of weddings, wedding receptions, or other special occasions. Again, the ABC Board has attempted to allow 
this benefit to businesses and the consumer to be tempered with conditions and requirements that will protect the 
public safety and welfare from abuse or inappropriate use of alcoholic beverages.

I hope that the Legislature will give this important proposal its full consideration. I will be happy to 
answer any questions you have on this proposal.

Sincerely,̂  a

( f y  M r

Douglas B. Griffin
Director

cc: Governors Office, Legislative Liaison

Senate Finance Committee



A m e r i c a n s  f o r  R e s p o n s i b l e  A l c o h o l  A c c e s s

T w e n ty -O n e  S t a t e s  P ro h ib it D ire c t S h ip p in g

Arizona, Arkansas, Delaware, Florida, Georgia, Indiana, Kansas, Kentucky, Maine, Maryland, 
Mississippi, Montana, New Hampshire, New York, North Carolina, North Dakota, South Dakota, 
Tennessee, Texas, Utah arid Virginia

Source: National Conference of State Legislators, October/November 1997
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D enn is  C . V a cCO 
Anomey General

State of New York 
Office of the attorney General

December 12, 1997

Hon. James E. Doyle
National Association of Attorneys General, President 
A t t o r n e y  General of Wisconsin 
State Capitol
P.O. B o x  7857, Suite 114 East 
Madison, Wisconsin 53707-7857

D e a r  A t t o r n e y  General Doyle:

I a m  writing to ask you to join me in a common sense effort 
to p r o m o t e  public safety by stopping the practice of direct 
s h i pping of beer, wine and liquor because this practice makes it 
eas i e r  for those under age to obtain these beverages.

what started m a n y  years ago as a cottage industry to provide 
connoisseurs with small quantities of micro-brew beer and wines 
from small vintners, has burgeoned into a b i l l i o n  d o l l a r - a - y e a r  
enterprise that is marketing beer, wine and liquor over the 
Internet and through toll-free telephone ordering services.

The s e  direct-marketers cleverly play on the American love of 
convenience to argue for the free trade in alcohol beverages.
But what they fail to mention is that direct shipping enables 
them to reap larger profits because they bypass the wholesale and 
retail control system and, in many cases, escape state taxation 
as well.

What's really at issue is something very fundamental -- the 
responsible, lawful control of and access to alcohol beverages. 
How far are we going to go to allow technology and expediency to 
usurp safeguards against underage access and state revenues?

In N e w  York, we are going to take a very firm stand against 
this illegal activity because it is wrong on a number of fronts, 
not the least of which that it puts young people at greater risk.

At a time when alcohol abuse is rampant on college campuses, 
and alcohol-related traffic fatalities Involving teenagers are up 
5 percent, bucking the downward trend for the general population, 
the last thing state leaders should do is make it easier for 
young peo p l e  to acquire alcohol.

The C i p l i o l .  A lb a n y , N .Y . 12224-0341 .  (5181 474-7330



Recently I wan asked to serve as honorary national chairman 
of Americans for Responsible Alcohol Access (ARAA), an 
organization comprised of a number of prominent national safety 
organizations that are concerned about how direct shipping 
facilitates underage access to alcohol beverages.

Today, I am participating in a national news conference to 
document for the first time just how easy it is for the underage 
to acquire alcoholic beverages via the Internet and toll-free 
direct ordering.

Direct alcohol shippers like to argue chat the underage 
access issue is a "red herring.* I disagree. As part of ongoing 
efforts to discourage direct shipping of alcohol into N e w  York, 
m y  office has conducted a series of sting operations, each of 
which documented receipt of the alcohol shipment by someone under 
age 21, no questions asked.

A t  the news conference, I showed videotape of one such sting 
and announced enforcement action against those involved.

I also released the results of a new national survey 
conducted for A R A A  by Wirthlin Worldwide, a well-known and  
respected polling firm, that found that the American people 
overwhelmingly oppose the direct, uncontrolled shipping of 
alcohol beverages outside the licensed system.

Fully 85 percent agree that the sale of alcohol beverages 
over the Internet or through the mail should not be allowed  
because it would give minors easier access and could result in 
more abuse. They do not object to the Internet or toll-free 
phones as a means of placing an order, but they want the 
merchandise to b e  delivered through the licensed system, not to 
the doorstep. Sixty-four percent were concerned about the issue 
of revenue lost to states by direct shipping and recognized that 
revenue lost would need to be made up in other taxes for in-state 
r e s i d e n t s .

I urge you to review your state laws and policies on this 
issue in the interest of ensuring that they are consistent with 
ensuring that young people do not access alcohol, a product that 
many years ago all states decided wisely to control and track in 
the interest of public health and safety.

Sincerely,

U C  (/^I  I
DENNIS C. VACCO 
ATTORNEY GENERAL
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Log on to the World Wide Web and 
pull up the site for Beer Across Ameri­
ca, a Chicago-based beer-of-the- 
raonth club. There, you can order a 
six-pack of the club's featured beer, 
Neptune 66, a pale ale billed as "rich 
and full-bodied” with "a pleasantly 
bitter finish.”
Hop to another site, the Best Buy 

Wine Club, and you'll find an $89.95 
bottle of an old-style California cbar- 
donnay, which has "a vivacious, crisp, 
well-delineated personality." Punch in 
your credit card number and a ship­
ping address, and mark a box indicat­
ing you’re older than 21, and within a 
few weeks the wine will be delivered 
to your doorstep.
While many customers appreciate 

the convenience of these direct-to-

home deliveries, some groups have 
begun a campaign against these cyber 
sales as being too convenient, saying 
the Internet makes alcohol too avail­
able to underage drinkers.
These critics railed against the “di­

rect shippers" at a news conference in 
Washington yesterday. A newiy 
formed coalition, Americans for Re­
sponsible Alcohol Access, outlined its 
opposition to what it calls the business 
of "cyberbooze."
“These Internet bootleggers rou­

tinely ignore state laws, making no 
attempt to determine if purchasers 
are of legal age," said New York State 
Attorney General Dennis C. Vacco, 
the coalition’s honorary chairman. 
“As a result, teenagers who can’t 
legally buy a can of beer at the corner 
store can get virtually any type of 

See ADS, F2,Co1.1
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A videotape o f the sting by New York A ttom oy General Dennis Vacco shows a 
19-year-old opening an alcohol ordor placed over the Internet.
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alcoholic beverage delivered right to 
their doorstep." He added that teen­
agers arc among the nio9t prolific 
Internet users and are likely to be 
home alone in the afternoon when 
deliveries are made.

At the press conference, Vacco 
showed footage of a recent sting oper­
ation conducted by his office, which 
uncovered 12 wine and liquor distribu­
tors that delivered alcohol to minors, 
Vacco said, with ‘ no questions asked, 
no ID checked." Vacco said he is 
seeking civil charges against the com ­
panies as well as three delivery com ­
panies, United Parcel Service, FedEx 
and Airborne Express.

However, operators of beer and 
wine of the month clubs, many of 
which take orders over the Internet, 
dispute the characterizations. They 
say they police their sales, asking 
customers if they’re 21 when they 
place the order and requiring them to 
show identification when the products 
are delivered. M ost of the dozens of 
Web sites operating include warnings 
that underage drinkers cannot place 
or receive orders.

Furthermore, they say teenagers 
aren't likely to be among their cus­
tomers. “No kid is going to want to 
buy a $50 bottle of wine out of Napa 
Valley," said Todd Holmes, coowner

of Beer Across America and Interna­
tional Wine Cellars, a company target­
ed by Vacco.

Another deterrent for teens, 
Holmes said, is that “there's no im­
mediate gratification at all. What kid 
in their right mind would ever wait a 
month for a 12-pack of expensive 
beers to be delivered, to their parents' 
home? It's a joke."

The clubs said their target custom ­
er is usually older than 35 and has an 
annual income of at least $50,000.

Underlying this debate, though, is 
the complex relationship between di­
rect shippers, such as the beer and 
wine clubs, and alcohol wholesalers.

The U.S. alcohol industry operates 
in what's known as a "three-tier sys­
tem" including producers, wholesal­

ers and retailers. In most states, only 
licensed wholesalers are permitted to 
distribute alcohol, and only to li­
censed retailers and restaurants. 
Through tliis system, states collect 
sales and excise taxes and enforce the 
legal drinking age.

The wine and beer clubs, which 
usually are licensed retailers in the 
states where they're located, say the 
wholesalers are using the underage 
drinking issue a9 an excuse to protect 
theirown interests— and profits.They 
say the wholesalers don’t want a wine 
club in California to ship their prod­
ucts to a customer who lives in say, 
Vermont, thereby leaving the whole­
saler in that state out of the transac­
tion.

"They're concerned about us for 
one reason and one reason only— it 
bypasses them," said Jim Lowe, owner 
of Hog’s Head Beer Cellars, a Greens­
boro, N .C., beer club. “They can't go 
to the state and say, 'We’re not getting 
our cut,’ so they say, ‘Look how easy It 
is for minors to get it.’ ”

Indeed, Americans for Responsible 
Alcohol Access acknowledges that it 
is funded by the Wine &  Spirits 
Wholesalers of Aiperica. a national 
trade group. The coalition also in­
cludes the National Beer Wholesalers 
Association, as well as several safety 
groups such as Students Against De­

structive Decisions and the Emcrgei 
cy Nurses Association.

The wholesalers say they oppos 
direct selling of alcohol because 
threatens the three-tier system, whic 
was set up after Prohibition to ensur 
that states got their taxes and unde 
age drinking laws were followed. The 
said up to $100 million in state taxc 
are lost every year because of th 
direct sales.

Even alcohol awareness grout 
agree that direct shippers jeopardu 
the controls imposed by stale an 
federal policies.

“This undoes the entire fabric < 
our social policy on alcohol control 
said David L  Rosenbloom, director ■ 
Join Together, a Boston-based orgar 
zation that helps community groui 
fight drug and alcohol abuse.

H e and other opponents said the 
don't believe the clubs' claims of poli 
ing. “The notion that they're checkir 
for ID is self-serving nonsense," 1 
said. “It just doesn't happen; the deli 
eries are left at front doors."

FOR MORE INFORMATION *i °
Fora list of the liquor distributors 
facing civil charges from the New 
York State Attorney General's Offic. 
click on the above symbol on thcfroi 
page of The Post's Web site at 
http://www.washingtonpost.com

http://www.washingtonpost.com


STATE OF ALASKA TONY KNOWLES. GOVERNOR

DEPARTMENT OF REVENUE S50 W. 7TH AVENUE, STE. 350

A L C O H O L I C  B E V E R A G E  C O N T R O L  B O A R D  Anchorage, Altska 99501-6698
Phone 907-277-8638 
FAX: 907-272-9412

March 18, 1997

Senator Honorable Robin Taylor 
Chairman, Senate Judiciary Committee 
State Capitol
Juneau, Alaska 99801-1182 

RE: SB 138

Dear Senator Taylor:

The Senate Finance Committee introduced SB 138 at the request of the Alcoholic Beverage Control Board 
and its initial referral is to the Senate Judiciary Committee. This letter briefly explains the need for the bill.

This legislation amends Title 4 of Alaska Statutes to accomplish four different purposes: (1) to clarify that 
"bootleggers" have no civil liability immunity; (2) to clarify what is required of a limited liability company that 
applies for or holds a liquor license; (3) to modify the brewpub provision and other provisions of the statute to 
allow restaurant or eating place liquor licensees as well as beverage dispensary licensees to operate as brewpubs; 
and (4) to modify the package store license statutes to allow package stores to make deliveries for weddings and 
other types of social gatherings and to allow package stores to deliver wine or champagne with a floral arrangement 
gift basket to a hotel or cruise ship guest.

First, this bill clarifies that while social hosts continue to have immunity for civil liability for serving 
alcoholic beverages, those who illegally traffic in alcoholic beverages will not be afforded that immunity. A case 
decided by the Alaska Supreme Court in 1996, Chokwok v. Worley, 912 P.2d 1248 (Alaska 1996), upheld civil 
immunity for social hosts even when serving minors. Section 15 of this bill makes it clear that "bootleggers" 
would not have the same civil liability immunity as the social host. This bill would amend the social host 
immunity provision at AS 04.21.02. to specifically hold "bootleggers" liable for injuries resulting from the 
intoxication of someone to whom they illegally sell or provide alcoholic beverages. Representative Ivan and other 
representatives introduced a similar provision this session as HB 22. House Bill 22, in amended form, has passed 
the House and was recently heard by your committee.

Second, this bill clarifies (in Sections 1,2,3,8,10,11,13, and 16)what is required of a limited liability 
company (LLC) applying or holding a liquor license in Alaska. Although a new chapter to Title 10 (AS 10.50.010- 
-10.50.995) was enacted in 1994 to establish limited liability companies in Alaska, the new law did not address 
liquor license application procedures or reporting requirements under Title 4 merely because the entity is an LLC. 
This bill would impose the same requirements on LLC's as are now set out for corporations under Title 4. There is 
nothing in the legislative history of AS 10.50 that would suggest that there was any intent to allow an LLC to 
escape the responsibilities and obligations imposed on a liquor licensee in Alaska under Title 4. Hence, that is 
stated in this bill in Section 16.

Third, this proposed legislation amends the brewpub statute to allow for growth in Alaska of businesses

wishing to manufacture beer and ale as part of a bona fide restaurant operation. There is a national trend of growth



in small batch craft breweries and often they are associated with a restaurant. In Alaska, a restaurant selling beer 
and wine could only be licensed to engage in this type of business if it also became licensed as a brewery. In 1996, 
with the passage of HB 372, the Legislature prohibited the restaurant/brewery combination and directed the 
Alcoholic Beverage Control Board to hold public hearings to determine if and how brewpubs should be licensed 
and regulated in Alaska. The ABC Board held a series of public meetings that were well attended. And many 
people in the hospitality industry testified on how brewpubs should be addressed under Alaska's beverage alcohol 
laws. The brewpub portion found in Sections 4,5,9,12,14, and 17 of this bill represents the product of this public 
process.

This bill continues the prohibition of co-owning a restaurant and brewery and instead allows a restaurant 
licensee to obtain a brewpub permit under AS 04.11.135. Presently, only beverage dispensary licensees may have 
a brewpub license. The bill attempts to preserve to the greatest extent possible the proven three tier for 
manufacture, wholesale distribution, and retail sales of alcoholic beverages. It does this by taking restaurants out 
of the brewery business, limiting brewpub production to 75,000 gallons a year (unless a waiver is granted by the 
ABC Board), requiring brewpub beer not sold on premises to be distributed through wholesalers, and prohibiting 
the sale of up to five gallons of beer per person per day from brewpubs for off premise consumption. The bill 
eliminates the "grandfathered" restaurant/brewery businesses and provides additional time for them to "convert" 
their licenses to the more appropriate restaurant/brewpub license. The ABC Board believes that this proposal 
strikes the right balance between flexibility for this new manufacturing industry and a clear and orderly regulatory 
framework to protect the public.

Fourth, this bill would allow package stores to make deliveries of a certain type in a very controlled 
manner. Package stores would be allowed to deliver a bottle or two of wine as part of gift basket to tour ships and 
hotels. During normal business hours the package store could deliver alcohol that has already been paid for to the 
site of weddings, wedding receptions, or other special occasions. Again, the ABC Board has attempted to allow 
this benefit to businesses and the consumer to be tempered with conditions and requirements that will protect the 
public safety and welfare from abuse or inappropriate use of alcoholic beverages.

I hope that the Legislature will give this important proposal its full consideration. I will be happy to 
answer any questions you have on this proposal.

Sincerely,
r

Jouglas B. Griffin 
Director

cc: Governors Office, Legislative Liaison

Senate Finance Committee



Fact Sheet: Underage Access Resulting From 
DIRECT SHIPPING OF ALCOHOLIC BEVERAGES

A Pandora's Box to Underage Access

Most Americans agree that direct shipping is a Pandora's Box to underage access. It's no secret 
that today's teenagers are savvy when it comes to acquiring alcohol. And direct shipment o f alcohol 
to customers is an open invitation for youngsters to log on to the Internet, download "cyberliquor" 
or order via toll-free calls that don't show up on their parents' phone bill. A recent poll confirmed 
that most Americans believe this is a bad idea—85 percent believe "the sale o f  alcohol over the 
Internet or through the mail should not be allowed because it would give minors easier access to 
alcohol and could result in more abuse."1

Alcohol-Related Teen Highway Fatalities On the Rise

At a time when alcohol-related teen highway fatalities are on the rise, we shou ld  not be making it 
easier for teens to buy alcohol. Ironically, direct shipping advocates say that concern about 
underage access to alcohol is a "red herring." Stings conducted by state officials from Colorado to 
New York prove that teens can readily obtain alcohol through the Internet and other direct shipping 
schemes. The facts point not to a "red herring," but should be a red flag for the public:

• Youth (ages 15-20) alcohol-related traffic fatalities increased by almost 5 percent in 1996.
This is the first increase since 1990.2

• This increase bucks the alcohol trends: Alcohol-related traffic fatalities have been declining for 
many years among the general population and even among teens (down 50%  over the past 
decade). There can be only one reason why alcohol-related teen traffic fatalities were up in 
1996—more teens are getting access to alcohol and driving.

• Almost two out o f  five youth highway fatalities in 1996 involved alcohol. Young drivers were 
twice as likely as adult drivers to be involved in a fatal crash in 1996.

• In future years, demographics will place more teens at risk: By 2005, the youth population is 
expected to increase by 14 percent.

• More than half o f high school seniors drank alcohol in 1996. Nearly a third were binge dnnv.*'-s 
(five or more drinks in a row during the past two weeks)3

1 Source: Wirthlin Worldwide / November 1997
: Source: National Highway Traffic Safety Administration



Direct Shipping Removes Safeguards to Underage Access

With direct shipping, teens don't have to worry about risks associated with purchasing from local 
outlets. No longer do they have to forge fake ID's and chance getting caught and arrested for 
buying alcohol at a store monitored by the police. All they have to do is dial a toll-free number or 
log on the Internet and mouse-dick "Yes" to the question o f whether they are o f  age. They can pay 
by credit card or even the new checking account debit cards which function much the same as a 
credit card. Indeed, most students go o f f  to college these days with a credit card, yet most are not 
o f legal drinking age until their junior year. Delivery truck drivers are not in the business o f 
checking ID's -  and in any case many direct shippers don't label their packages or intentionally list 
contents deceptively, such as "olive oil."

Direct Shipping Creates a Coast-to-Coast B lo o d  B o r d e r for Underage Drinking

Every state has set age 21 as the legal drinking age. This unity was intended to save lives by 
eliminating the former situation in the U.S. in which states had differing legal drinking ages. This 
created "blood borders" across which underage'drinkers would drive to get access to alcohol. 
Passage o f  ” 21" laws in all states effectively eliminated the "blood borders." But Internet and toll- 
free direct shipment creates a new, technological blood border that touches every state.

Why Make It Easier for Young People to Acquire Alcoholic Beverages?

The Internet was supposed to be an information superhighway...not a bootleggers bypass to easier 
alcohol access that detours around state and local regulations that encourage responsible control 
and usage o f alcohol. Direct shippers say that kids cannot order alcohol on the Internet, but that's 
what was said about pornography. The truth is, you can get whatever you want on the 
Internet...without restriction. The Internet cannot verify age...and delivery truck drivers are not in 
the business o f "carding” the recipients o f packages they deliver.

America's View: Alcohol Is Different

Most Americans don't regard beer, wine, and liquor in the same manner as other consumer products 
and don't think it should be sold in the same way. But those lobbying to legalize direct alcohol 
shipment to customers argue that ordering wine, beer, and liquor should be no different than 
ordering a garment from a clothing catalogue. A recent Wirthlin survey confirmed that they're out 
o f  step with most o f  America: Four out o f five respondents believe "the sale and shipment o f beer, 
wine, or liquor over the Internet or through the mail directly to consumers should not be allowed." 
Large majorities support the current licensed distribution system because, while not perfect, it does 
a relatively effective job o f  responsibly regulating alcohol and discouraging access to minors.

' Source: National Institute on Drug Abuse



Direct Shippers Deliberately Confuse the Issue With False Arguments

Supporters of direct shipping to consumers argue that kids aren't going to be ordering $60 bottles of 
Chardonnay. That's true, but it's a false argument. Obviously, teenagers aren't going to order fine 
wine. Nor do they have to—virtually anything is available. Instead, they order lower-priced beer, 
wine, and liquor which also are available by direct shipment. Whether a $60 bottle or $4 bottle it's 
all ordered the same way and delivered the same way-right to the doorstep, often during after­
school hours when parents are workino. No wonder 85 percent o f the American people oppose 
direct shipment because they know it makes it easier for underage access and abuse.

Wine Aficionados or Adolescents? ’’Reforms" Can't Tell the Difference

"Reform" and "compromise" proposals pushed by the direct shipping lobby are fundamentally flawed 
because they rely on an honor system which cannot prevent shipments to minors and "dry" counties 
around the country. State agencies have neither the resources nor the authority to ensure that all 
shipped packages that might contain alcoholic beverages are not delivered to minors. The bottom 
line is that there is no way to devise a system o f  direct shipment to customer homes that effectively 
differentiates between connoisseurs and kids.

There is No Need for Direct Shipping

Consumers in most states already are able to legally obtain brands not regularly available at their 
local outlets. Small producers have marketing and distribution vehicles such as Cellar Masters to get 
their brands to consumers through the existing licensed system. Also, wholesalers and retailers are 
willing to represent any o f the brands o f small producers that are being shipped illegally to 
consumers. But many direct-shippers are deliberately not cooperating because their goal is to 
dismantle the licensed alcohol control system.

For additional information contact: Americans for Responsible Alcohol Access 
Toll-free (888) 660-ARAA / DC line (202) 216-9300 / FAX (202) 289-1327 / araa@his.com

mailto:araa@his.com
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ALASKA STATE LEGISLATURE

Sen. M ike  M ille r 
Sen. Sean Parnell 
Sen. Johnny E llis

Sen . R ob in  T ay lo r , C h a ir  
Sen. D rue Pearce ,V ice Chair State Capitol 
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Senate Judiciary Committee

SPONSOR STATEMENT 
FOR

CS FO R  SENATE B IL L  158 ( ) “An Act r e l a t i n g  to m o t o r
veh ic le  l i a b i l i ty  i n s u r a n c e  c o v e r in g  a p e r s o n  who has h a d  
th e  p e r s o n ’s d r i v e r ’s l icense r e v o k e d .”

The  “ use it o r  lose it” p ro v i s io n s  of c u r r e n t  s t a t u t e  h a v e  
h ad  an  u n i n t e n d e d  c o n s e q u e n c e .  M in o r s  who lose t h e i r  
d r i v e r s  l icenses  fo r  m in o r  c o n s u m in g  o f fenses  o f ten  f i n d  
t h e m s e l v e s  and  th e i r  fam il ie s  with  i n c r e a s e d  i n s u r a n c e  
p r e m i u m s  a n d  o c ca s io n a l ly  a pol icy  c a n c e l la t io n .

S e na te  Bill 158 w ou ld  c o r r e c t  this  s i t u a t io n  by p r o h i b i t i n g  
an  i n s u r e r  f rom  r a i s in g  ra te s  a n d / o r  c a n c e l l in g  e x i s t i n g  
polic ies solely fo r  suspens io n  of a m i n o r ’s d r iv e r s  l icense a s  
a r e s u l t  of  m in o r  c o n su m in g  (w he re  not  involv ing  d r iv in g ) .

This  n a r r o w l y  focused  v e rs io n  of SB 158 docs not  a d d r e s s  
o t h e r  o ffenses  such  as DWI, us ing  false  ID, o r  p o s s e s s io n  o f 
c o n t r o l l e d  s u b s t a n c e s .

Soonso r  Statement



S e c t io n a l  A n a ly s is

CSSB 158

S ec tio n  1 ad d s  la n g u a g e  to the  ex is tin g  s ta tu te  s ta t in g  t h a t  
AS 2 1 .3 6 .2 1 0  (a) (2) does not ap p ly  to an  a d m i n i s t r a t i v e
re v o c a t io n  as d e s c r ib e d  in AS 2 1 .8 9 .0 2 7 , the  new  s e c t i o n  
w hich  beg ins on  page  2 o f the  bill.

AS 2 1 .3 6 .2 1 0  (a) sp e c if ie s  why an in s u re r  m ay cancel a
po licy : n o n p a y m e n t o f p rem iu m  o r  su sp en s io n  o r  r e v o c a t i o n  
o f a d r iv e rs  license.

S ec tion  2 is th e  o p e ra tiv e  section  o f the  bill an d  ad d s  a n e w
p ro v is io n  to s ta te  law . (a) says an  in s u re r  m ay no t r e f u s e
to issue  o r ren e w  m o to r veh ic le  l ia b ili ty  in s u ra n c e , c a n c e l  
an  e x is tin g  po licy , deny  a covered  c la im , o r in c re a s e  t h e  
p re m iu m  only  b e ca u se  of an a d m in is t r a t iv e  o r c o u r t  
o rd e re d  s u s p e n s io n  for m in o r c o n su m in g , (b) says th a t  ( a )  
does n o t p re v e n t  an  in s u re r  from  u n d e rw r i t in g  o r ra tin g  a 
loss in th e  sam e m a n n e r  as it w ould  have  had  t h e
su s p e n s io n  n o t o c c u r re d .

S ec tio n  3 says the  bill w ould ap p ly  to p o lic ies  issued  o r  
r e n e w e d  on o r a f te r  the  e ffe c tiv e  d a te . T h is w ould  m e a n  
th a t  p o lic ie s  c u r r e n t ly  being  c h a rg e d  a h ig h e r  ra te  w o u l d  
have  to be a d ju s te d  a t the  nex t renew al

p r e p a r e d  1 /29 /98  by Jo e  A m b ro se

SECT IONAL  ANALYS IS
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cc:Mail fo r: Senator Robin Taylor

S u b j e c t :  C S S B  190

From: d d a@ am c- e n g in e e r s . c om  (AMC  - A dam s , Dave)  at CC2M HS1  3/11/98 8:30 AM

To: S ena to r  R o b in  T ay lo r  at LAA_STAY  

To: S e n a to r_ J e r r y _ M a ck ie@ le g is . s t a t e .a k .u s  at C C2M HS1  

c c :  R e p re s e n ta t iv e _ J o e _G re e n@ le g is .s t a t e .a k .u s  at C C2M HS1

Dear S e n a t o r  Taylor:

I a m  r e q u e s t i n g  y o u r  s u p p o r t  for C S S B  190.

It is not c l e a r  w h y  C S S B  190 w a s  submitted, b u t  it a p p e a r s  to p r o v i d e  e x c e l l e n t  

N E W  p r o t e c t i o n s  to p r i v a t e  p r o p e r t y  o w n e r s  f r o m  the t a k i n g  of  e a s e m e n t s  "by the 

G o v . , for the G u v . "

In specific, l o c a l  g o v e r n m e n t  h a s  f o r  m a n y  y e a r s  n o w  b e e n  e x t o r t i n g  e a s e m e n t s  fr 
o m  p r o p e r t y  o w n e r s  for a n  e x t e n s i o n  of T H E  T O N Y  K N O W L E S  C O A S T A L  TRAIL. P e o p l e  w  

a n t i n g  to s u b d i v i d e  t h e i r  l a n d  h a v e  b e e n  d e n i e d  a  r e p l a t  w / o  'giving' a n  e a s e m e n  

t for the trail. A l l  o f  t h e s e  e a s e m e n t s  a r e  in alignment, a l o n g  a  s p e c i f i c  rout 

e.

Interestingly, the G u v ' s  hacks, c e r t a i n  m u n i - c r a t s  a n d  t h e i r  h i r e d  g u n s  (consult 

ants) a r e  T H I S  V E R Y  D A Y  d o i n g  a "study" to d e t e r m i n e  the r o u t e  o f  the "Sou t h  'Co 
astal' T r a i l . "  T h e y  h a v e  to d o  this to m e e t  the r e q u i r e m e n t s  of F e d  I S T E A  fundi 

ng. T h e y  d o n ' t  r e a l l y  t a k e  the s t u d y  s eriously. Sir, the "SCT" r o u t e  h a s  b e e n  

d e t e r m i n e d  a n d  the 'study' is a farce.

T h e  r o u t e  t h e y  w a n t  w i l l  cut t h r o u g h  the A n c h o r a g e  C o a s t a l  W i l d l i f e  R e f u g e  a n d  a 
Iso t h r e a t e n  the R a b b i t  C r e e k  R i f l e  Range. At  the sam e  time, t h e y  w i l l  b e  "taki 

ng" e a s e m e n t s  a l l  a l o n g  the b l u f f  in  o r d e r  to b u i l d  o r  a c c e s s  the trail. A D F & G  
p r o f e s s i o n a l  s t a f f  v i g o r o u s l y  o p p o s e s  a trail in the marsh, b u t  the p o l i t i c a l  ca 

rds a r e  s t a c k e d  a g a i n s t  them. R e m e m b e r  that the p r o f e s s i o n a l  s t a f f  a t  A D F & G  w o r

k for a p p o i n t e d  l e a d e r s  w h o  w o r k  for the m a n  a f t e r  w h o m  the trail is n a m e d .......
'nuf said.

It w o u l d  b e  e a s i e r  if y o u  c o n t a c t  J e f f  L o g a n  at Rep. G r e e n ' s  office. J e f f  is 10 

0% u p  to s p e e d  o n  w h a t  is g o i n g  on, h e  c a n  c o n f i r m  w h a t  I'v e  s a i d  a b o u t  the trai 
1, a n d  c a n  fill y o u  in o n  m o r e  details.

In a n y  case, p l e a s e  m o v e  C S S B  190 out of y o u r  c o m m i t t e e  w i t h  a "do p a s s "  r e c o m m e  
ndation. A n y  o t h e r  h e l p  y o u  c a n  o f f e r  to p r o t e c t  the A C W R  f r o m  i n t r u s i o n  (and 1 
oss of  u s e  as a h u n t i n g  area) a n d  p r o t e c t  the R C R R  f r o m  b e i n g  shu t  d o w n  w o u l d  be  

g r e a t l y  a p p r e c i a t e d ,  b u t  I u n d e r s t a n d  the i ssue is o u t s i d e  o f  y o u r  d i s trict.

T h a n k  y o u  
Dave A d a m s

mailto:dda@amc-engineers.com
mailto:Senator_Jerry_Mackie@legis.state.ak.us
mailto:Representative_Joe_Green@legis.state.ak.us


April 13, 1 9 9 8

T h e  H o n o r a b l e  R o b i n  Taylor 
C h a i r m a n ,  S e n a t e  Judiciary C o m m i t t e e  
T h e  State S e n a t e  
State Capitol R m  3 0  
J u n e a u  A K  9 9 8 0 1 - 1 1 8 2

R e :  C S S B  1 9 0
A n  A ct  Relating to E m i n e n t  D o m a i n

D e a r  S e n a t o r  Taylor:

T h a n k  y o u  for the opportunity to testify before ihe S e n a t e  Judiciary 

C o m m i t t e e  o n  April 8. During m y  testimony in favor of C S  S B  190, relating to 

certain a m e n d m e n t s  to A l a s k a ’s e m i n e n t  d o m a i n  laws, c o m m i t t e e  m e m b e r s  

a s k e d  t w o  questions that I could not readily a ns we r.  P l e a s e  a c c e p t  this letter to 

s u p p l e m e n t  m y  testimony a n d  provide a r e s p o n s e  to the m e m b e r s ’ inquiries.

First, d o e s  the addition of the l a n g u a g e  “property interest to b e  taken" or 

“interest in the property” a s  u s e d  in the bill e x p a n d  the right of the g o v e r n m e n t  to 

take property? I consulted with Seaiaska's legal counsel, w h o  is of the opinion 

that the references to interests in property d o  not e x p a n d  the s c o p e  of the 

g o v e r n m e n t ’s right to take property. Rather, this p h r a s e  is consistent with 

existing law, that a taking m a y  consist of s o m e t h i n g  less t han the entire fee 

sim pl e  interest in property, a n d  that s u c h  a taking should also b e  subject to just 

c o m p e n s a t i o n .  In that sense, the “interest in property" l a n g u a g e  is a nar ro wi ng  or 

clarifying phrase, a n d  simply reinforces the idea that the g o v e r n m e n t  m u s t  p a y  a

One Sealaska Plaza, Suite 400 • Juneau. AK 99801-1276 • Phono (907) 586-1512 • Fa* (907) 586-1826



property o w n e r  for the taking of a n y  c o m p e n s a b l e  interest in property, e v e n  if it is 

not a  c o m p l e t e  taking.

T h e  s e c o n d  issue d i s c u s s e d  w a s  w h e t h e r  similar l a n g u a g e  is contained in 

the l a w s  of other states. A s  I m e n t i o n e d  in m y  testimony, the s u g g e s t e d  

l a n g u a g e  is f o u n d  in the M o d e l  E m i n e n t  D o m a i n  C o d e .  This C o d e  is published 

b y  a  national organization o n  uniform l aws a n d  is intended to b e  a  c o n s e n s u s  of 

the best l a w s  f r o m  several jurisdictions. O u r  inquiry reveals that m a n y  states 

h a v e  a d o p t e d  e m i n e n t  d o m a i n  l a n g u a g e  that includes the "interest in property” 

clause, including particularly the states of W a s h i n g t o n ,  California, a n d  O r e g o n .  

Accordingly, it is S e a l a s k a ’s position that adoption of the r e c o m m e n d e d  

a m e n d m e n t s  w o u l d  bring A l a s k a ’s e m i n e n t  d o m a i n  law m o r e  in line with the trend 

in the United States. A t t a c h e d  are e x a m p l e s  f r o m  the M o d e l  C o d e  a n d  f r o m  the 

three states m e n t i o n e d  abo ve .

T h a n k  y o u  for the opportunity to testify before the C o m m i t t e e ,  a n d  for 

allowing m e  to e x p a n d  o n  that testimony b y  this letter.

Senator Robin Taylor

April 13, 1998
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Sincerely,

S E A L A S K A  C O R P O R A T I O N

Richard P. Harris 
Senior V ice President 
Natural R e s o u r c e s

cc: Senate Judiciary Committee
Sam Kito
Robert W. Loescher, President and Chief Executive Officer 
Senator Jerry Mackie
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UNIFORM LAWS ANNOTATED 
UNIFORM LAW COMMISSIONERS' MODEL EMINENT DOMAIN CODE 1974 ACT 

ARTICLE IV. COMMENCEMENT OF ACTION BY CONDEMNOR
Copr. (C) West Group 1997. All rights reserved. Official Text and 

Comments Reproduced with Permission of the National 
Conference of Commissioners on Uniform State Laws.

Current through Annual Meeting Nat Conf 
of Commissioners Unif State Laws (8/96).

§ 404. [Contents of Complaint],

(a) In addition to other allegations required or permitted by law, the complaint shall:

(1) designate as a plaintiff each person on whose behalf the property is sought to be taken;

(2) name as defendants all persons who to the plaintiff's knowledge are owners of or who have or claim any 
interest in the property sought to be taken; defendants whose names are not known may be included under the 
designation "unknown claimants’;

I (3) contain a legal description of the property and of the interest therein sought to be taken; and

(4) allege the basis of the plaintiff's right to take the property by eminent domain and maintain the action,
including (i) a reference to the plaintiff's legal authority to take the property; and (ii) a statement of the purpose 
for which the property is sought to be taken.

(b) If a plaintiff claims any interest in the property sought lo be taken or that the property is devoted to a public 
use, the complaint must describe that interest or public use.

(c) For purposes of information and notice, the complaint shall be accompanied by a map or diagram portraying 
as far as practicable the property sought to be taken and the property that will be affected by the taking, showing
their location in relation to the project for which the property is to be taken.

< General Materials (GM) - References, Annotations, or Tables >

C O M M E N T

1986 Main Volume

Section 404 describes the essential minimum contents of the complaint in a condemnation action. A complaint 
(hat docs not contain all of the elements provided in this section is subject to preliminary objection. See Section 
502. Allegations not required by Section 404 (e.g., market value; necessity for the taking) may, but need not, be 
made.

Under Subsection (a)(1), each condemnor must be identified, since this information may be relevant to the issue 
of the right to exercise the power of eminent domain. For example, if a joint and cooperative condemnation 
action is brought by agreement between different agencies, each condemnor must be named as a plaintiff. 
Similarly, a condemnor taking property to convey it to a specific private developer, in furtherance of an 
authorized community redevelopment project, must designate the person for whose benefit the plaintiff is 
condemning the property.

Under Subsection (a)(2). the complaint is required to name as defendants all persons who are known or believed 
to be owners of or to have or claim any interest, including a lien or other security interest, in die property sought

C opr. ©  W est 1998 N o C laim  to O rig. U .S. Govt. W orks
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to be taken by the condemnor. Under this rule, it would not be necessary to join a lessee if the plaintiff seeks to 
take the property "subject to" the lease, for the lessee's interest would not be described in the complaint as 
property sought to be taken. Since persons who have an interest in the property, but who are not named and 
served with process either personally or constructively, ordinarily are not bound by the judgment, this rule permits 
the condemnor to secure full title without collateral litigation.

Subsection (a)(3) requires a "legal" description of the property sought to be taken. Present practice in this regard 
varies from state to state; the Code seeks to provide a uniform rule of accurate description as a means for giving 
the defendants notice of the scope of the take. In this respect, notice through the pleadings is deemed more 
efficient than to rely on discovery, as in other civil litigation. The complaint is not required to describe the 
interest which each defendant has or claims in the property; specification of the defendants' individual interests is 
a matter for their several responses. The complaint is sufficient if it merely alleges that each defendant has or 
claims to have some interest in the property described.

Clauses (i) and (ii) of Subsection (a)(4) require allegations of legal authority and purpose in order to show the 
plaintiff's right to take. Since there may be many different statutory provisions of varying scope that relate to the 
right to take, specification of the source of authority and public use claimed by the condemnor should assist in 
reducing the number of unnecessary challenges to the right to take by clarifying that issue from the inception of 
the action. Compare Section 310(a) (similar requirement for condemnation authorization).

Subsection (b) is intended to provide notice of any claim by the condemnor of an existing interest in the property, 
and of any issue of "higher public use" arising from die fact that the property sought to be taken is already 
devoted to public use.

Subsection (c), requiring a map or diagram to be annexed to the complaint, is designed for informational 
assistance only. Practice currently varies in this regard, with some states requiring a map, others making no such 
requirement, and still others requiring a map to be filed and made available for examination to interested parties. 
Since a well prepared map may explain graphically and give better notice than a legal description of the property 
which the plaintiff seeks to take, or which may be affected by the taking, its attachment to the complaint is 
required. The map or diagram, however, need only attempt to portray the property sought to be taken "as far as 
practicable" thereby recognizing that certain interests, such as mineral or water rights, air rights, or development 
easements, may not be capable of fully accurate representation by cartographic means. The map or diagram, as 
part of the complaint, is subject to amendment as are other pleadings; and it may constitute an admission of the 
plaintiff to the same extent as oilier parts of the complaint.

This section does not prescribe an explicit rule for designating condemnces whose interests may be affected by 
death, pendency of probate proceedings, or other analogous circumstances. The determination of who should be 
named as a defendant in an action affecting the property of a decedent, or property under guardianship, 
conservatorship, or included within a trust, should be conformed to the requirements of acceptable title practice in 
the state where the action is pending. The appointment of a guardian or oilier representative for a minor, an 
incompetent person, or some other similarly situated condcmnee, is also left to local practice and procedure.

LIBRARY REFERENCES

1986 Main Volume

Eminent Domain <S=U91(1) to (8).
Pretrial Procedure <®=7650.
CJ.S. Pleading § 457 et seq.
C.J.S. Eminent Domain § 251 et seq.

NOTES OF DECISIONS
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P a r tie s 1

1 . P a r t ie s

Where rights of those owning dominant tenements 
in right-of-way across lot were not obstructed in any 
way by condemnation of small, noncontiguous 
portion of lot, they did not have to be joined as 
necessary and indispensible parties in condemnation

proceeding. Weldon v. State, Ala.Civ.App. 1985, 
495 So.2d 1113, affirmed as modified 495 So.2d 
1121.

Model Eminent Domain Code § 404 

ULA EM DOMAIN § 404 

END OF DOCUMENT
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UNIFORM LAWS ANNOTATED 
UNIFORM LAW COMMISSIONERS' MODEL EMINENT DOMAIN CODE 1974 ACT 

ARTICLE I. GENERAL PROVISIONS AND DEFINITIONS
Copr. (C) West Group 1997. All rights reserved. Official Text and 

Comments Reproduced with Permission of the National 
Conference of Commissioners on Uniform State Laws.

Current through Annual Meeting Nat Conf 
of Commissioners Unif State Laws (8/96).

§ 103. [Definitions].

As used in this Act:

(1) "action" means condemnation action;

(2) "appraisal" means an opinion as to the value of or compensation payable for property, prepared by or under 
the direction of an individual qualified by knowledge, skill, experience, training, or education to express an 
opinion as to the value of property;

(3) "business" means a lawful activity, whether or not for profit, other than a farm operation, conducted 
primarily for the purchase, sale, lease, rental, manufacture, processing, or marketing of products, commodities, 
or other property, or for providing services;

(4) "condemn" means to take property under the power of eminent domain;

(5) "condemnation action" includes all acts incident to the process of condemning property after commencement 
of suit;

(6) "condcmnee" means a person who has or claims an interest in property that is the subject of a prospective or 
pending condemnation action;

(7) “condemnor" means a person empowered to condemn;

(8) "costs" means the reasonable fees, charges and expenses necessarily incurred in an action, including the fees 
and charges of expert witnesses, the cost of transporting the coun and jury to view the premises, and other 
recoverable costs;

(9) "court" means a | | coun of this state, and includes, when the context requires, any [judge] [justice] of the
court;

(10) "crops" means any form ol vegetation intended to be removed and used or sold for commercial purposes, 
including grass, flowers, fruits, vegetables, trees, vines, and nursery stock;

(11) "farm operation" means any activity conducted primarily for the production of one or more agricultural 
products or commodities, including timber, for sale or home use, and customarily producing those products or 
commodities in sufficient quantity to be capable of contributing materially to the operator's support;

(12) "improvement" includes any building or structure, and any facility, machinery, or equipment that cannot be 
removed from the real property on which it is situated without su'u m c :-.:;;;! ri-mare to i.V renl prr- cny or other 
substantial economic loss;

(13) "lien" means a security interest in property arising from contract, mortgage, deed or trust, statute, common

Copr. C  West 1998 No C laim  to O rig. U .S. Govt. W orks



law, equity, or creditor action;

(14) "litigation expenses’ means the sum of the costs, disbursements, and expenses, including reasonable 
attorney, appraisal, and engineering fees, necessary to prepare for anticipated or participation in actual court 
proceedings;

(15) "local public entity" means a public entity other than the State;

(16) "person" includes a natural individual, partnership, corporation, association, other legal or fiduciary entity, 
and a public entity;

(17) "personal property" means any property oilier than real property;

J (18) "property" means an interest in real or personal property under the law of this State:

(19) "real property" means land and any improvements upon or connected with land; and includes an easement, 
servitude, or other interest therein; and

(20) "work" includes construction, alteration, repair, remodeling, excavation, demolition, rehabilitation, 
relocation and landscaping.

<General Materials (GM) - References, Annotations, or Tables >

COMMENT

1986 Main Volume

The definitions in the Uniform Code are designed to carry out the purpose of the Code to make uniform the 
eminent domain procedures of the enacting state in all condemnation actions by either public or private 
condemnors.

The pivotal term ’property’ is defined in paragraph (18) to include "any interest" in real or personal property. 
This terminology is intended to be accorded a broad interpretation so that it is coextensive with the state law of 
property and, if state law admits, will include such interests as air rights, subsurface rights, mineral interests, 
estates in submerged lands, water rights of any character, flowagc or flooding casements, easements or servitudes 
for aircraft noise or operations, rights or permits for the temporary use and occupancy, franchises, rights to limit 
land use and development, leaseholds, liens, fu'urc interests, copyrights, etc.

LIBRARY REFERENCES

1986 Main Volume

Eminent Domain ©^l et seq.
Statutes ©=>179.
C.J.S. Eminent Domain §§ 1,2.
C.J.S. Statutes § 315.

NOTES OF DECISIONS

"Condemnor" I 1. "Condemnor"
"Taking" 2

"Condemnor," within meaning of Eminent Domain 
Code, could be "empowered tocondcmn" pursuant to statutes authorizing pipeline companies to acquire by

U LA  EM  D O M A IN  s 103 P ag e  2
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law, equity, or creditor action;

(14) "litigation expenses" means the sum of the costs, disbursements, and expenses, including reasonable 
attorney, appraisal, and engineering fees, necessary to prepare for anticipated or participation in actual court 
proceedings;

(15) "local public entity" means a public entity other than the State;

(16) "person" includes a natural individual, partnership, corporation, association, other legal or fiduciary entity, 
and a public entity;

(17) "personal property" means any property other than real property;

| (18) "property" means an interest in real or personal property under the law of this State;

(19) "real property" means land and any improvements upon or connected with land; and includes an easement, 
servitude, or other interest therein; and

(20) "work" includes construction, alteration, repair, remodeling, excavation, demolition, rehabilitation, 
relocation and landscaping.

< General Materials (GM) - References, Annotations, or Tables >

COMMENT

1986 Main Volume

The definitions in the Uniform Code are designed to carry out the purpose of die Cotie to make uniform the 
eminent domain procedures of the enacting state in all condemnation actions by eid.cr public or private 
condemnors.

The pivotal term "property" is defined in paragraph (18) to include "any interest" in real or personal property. 
This terminology is intended to be accorded a broad interpretation so that it is coextensive with the state law of 
property and, if state law admits, will include such interests as air rights, subsurface rights, mineral interests, 
estalc.s in submerged lands, water rights of any character, flowagc or flooding easements, easements or servitudes 
for aircraft noise or operations, rights or permits for the temporary use and occupancy, franchises, rights to limit 
land use and development, leaseholds, liens, future iniercsts, copyrights, etc.

LIBRARY REFERENCES

1986 Main Volume

Eminent Domain © I  cl seq.
Statutes <®=3179.
C.J.S. Eminent Domain §§ 1,2.
C.J.S. Statutes § 315.

NOTES OF DECISIONS

"Condemnor" I 1. "Condemnor"
"Taking" 2

"Condemnor," within meaning of Eminent Domain 
Code, could be "empowered tocondcmn" pursuant to statutes authorizing pipeline companies to acquire by
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condemnation rights of way for pipelines. Walker v. Gateway Pipeline Co., Ala. 1992, 601 So.2d 970.

2. "Taking"

Although regulations which do not physically invade private property may be considered "taking" under Fifth 
Amendment, "taking" is more likely to be found where government action is physical invasion. Jones Truck 
Lines, Inc. v. Price Rubber Corp., M.D.Ala.1995, 182 B.R. 901.

In determining whether government action constitutes "taking" under Fifth Amendment, court looks to economic 
impact of regulation on claimant and extent to which action interferes with investment-backed expectations. Jones 
Truck Lines, Inc. v. Price Rubber Corp., M.D.Ala. 1995, 182 B.R. 901.

Government action which is not reasonably related to proper purpose is insufficient, by itself, to constitute 
taking; deprivation of all beneficial use of property is required. Estate and Heirs of Sanchez v. County of 
Bernalillo, N.M. 1995, 902 P.2d550. 120 N.M. 395.

Model Eminent Domain Code § 103 

ULA EM DOMAIN § 103 

END OF DOCUMENT
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8.(18.100 Title 8 RCW: Eminent Domain < A  ̂  -fa r\

[ 8.08.100 M o d e  of appropriation. T h e  r ig h t  o f  
em inent domain for the purposes intended in R C W  8.08.090 
through 8.08.130 is hereby extended to all count ies in this 
state and every such county for any purpose o f  condem na ­
t ion. appropr ia t ion or d ispos it ion such as is m en t io ned  in 
R C W  8.08.090 is he reby  authorized and empowered to 
condemn and appropriate all necessary lands and all rights, 
properties and interests in or appurtenant to land under the 
same procedure as is or shall be provided by the laws o f  this 
state for the case o f  any s im i la r  condemnat ion or appropr ia ­
tion by other corporations. 11895 c 2 § 3; R R S  § 903.)

. 8.08.110 Tax le vy  to pay  costs. The  board o f  county 
comm iss ioners is hereby authorized and empowered in  aid 
o f  the powers granted or prescribed in R C W  8.08.090 to 
levy, annua l ly , a lax as large as may be necessary, but not 
exceed ing  the rate o f  one m i l l  on the do l la r , upon a l l  the 
taxab le  p rop e r ly  in  the co u n ty ,  such tax to be assessed, 
le x ie d  and c o l l e c t e d  at the same t im e  a n d  in  Ih e  sam e 
m a n n e r  as taxes  fo r  g e n e ra l  c o u n t y  p u r p o s e s ,  but the 
pioeeeds o f  said taxes, when collected, shall constitute and 
he a spe c ia l  f u nd , a p p l i c a b le  s o le ly  to Ih e  cost o f  such 
condemnat ion , appropriat ion or dispos it ion, as is ment ioned 
m R C W  8,08.090. and the expenses inc ident thereto. 11895 
c 2 § 2; R R S  § 902.|

8.08.120 Indebtedness is for genera l coun ty  p u rp o s ­
es. A n y  c o u n t y  p u rpo se  m e n t io n e d  in  R C W  8.08.090 
i lu o ugh  8.08.130 shall he deemed and he ld to be a general 
county purpose and any indebtedness contracted or to he 
con t ra c ted  t h e re fo r  s h a l l  he d e em ed  and h e ld  to be an 
indebtedness for general county purposes, and all the provi- 
moiis o f  law o f  this state relative to indebtedness for general 
county purposes or the contracting o f  such indebtedness or 
the bonds for fund ing the same shall be deemed app l icab le  
io  any indebtedness contracted or lo  be contracted or any 
bonds issued by any county under R C W  8.08.090 through 
S.ttS. 130. but the accounts o f  the county w ith  respect to the 
i c c e ip t s  a nd  d is b u r s em e n t s  o f  a l l  m o n e y s  r e c e i v e d  or 
d is b u rs ed  by the c o u n t y  u nd e r  the p r o v is io n s  o f  R C W  
s 08.090 through 8.08.130 shall , for each condemnat ion , ap­
propriation and disposit ion, be so kept as to c learly and fully 
e x h ib i t  such accoun ts  separate and apart f rom  the o ther 
accounts o f  the county, 11895 c 2 § 4. RRS  $ 904.|
/ '. i t ' / ;, niiiiriuis oml uiilrfrln'iu" lu lr  ., y  f/C M

8.08.130 L im it a t io n .  Any condemnat ion , appropr ia ­
t io n  o r  d is p o s i t i o n  in te nd ed  in  R C W  8.08.090 th ro u g h  
s 118,130 s h a l l  he d e em e d  and  h e ld  to he for a c o u n ty  
puqmsti and pub l ic  use w i ih in  the meaning o f  R C W  8.0X.090 
i l inm g h  8.08.130 when it is directly or ind irect ly , approx i­
mately or remote ly lor the general benefit or welfare o f  the 
..m inty or o f  the inhabitants thereof, or when it is otherw ise 
w ith in  the m ean ing  o f  the phrase "lor a county purpose" as 
occurr ing in the Const itu t ion ot this state. |IX95 c 2 § 5; 
RRS * 905.1

I
8.08.140 C o n d em n a t io n  for m i l i t a r y  purposes . Sec

R C W  8.04.170.

8.08.141 Condemnation for military purposes—  
Construction. See R C W  8.04.180.

8.08.150 Appointment of guardian ad litem for 
minors, alleged incapacitated persons— Protection of 
interests. Sec R C W  8.25.270.

Chapter 8.12 

EMINENT DOMAIN RY CITIES

S e c t io n s
C O N D E M N A T IO N

8 . 1 2 . 0 1 0  " C i t y ”  d e f in e d
8 . 1 2 . 0 2 0  O th e r  te rm s  d e f in e d
8 . 1 2 . 0 2 0  C o n d e m n a t io n  a u th o r iz e d — P u rp o s e s  e n u m e ra te d .
8 . 1 2 . 0 4 0  O rd in a n c e  l o  s p e c i fy  m e th o d  o f  p a y m e n t— L im it a t io n s .
8  12 . 0 5 0  P e t i t io n  f o r  c o n d e m n a t io n .
8 . 1 2 . 0 6 0  C o n te n ts  o f  p e t it io n
8  1 2 .0 7 0  S u m m o n s — S e r v ic e .
8  1 2 . 0 8 0  S e r v ic e  w h en  s la te  o r  c o u m y  la n d s  a re  in v o lv e d .
8 . 1 2 . 0 9 0  W a iv e r  o f  j u r y — A d ju d ic a t io n  o f  p u b lic  u s e — P ro c e d u re .
8 . 1 2 . 1 0 0  T r i a l— J u ry — R ig h t  i o  s e p a ra te  ju r i e s .
8 . 1 2 . 1 2 0  In te re s te d  p a n y  m a y  b e  b ro u g h t  in .
8 . 1 2 . 1 2 0  J u r y  m a y  v ie w  p re m is e s
8  12  1 4 0  D am a g e s  t o  b u i ld in g — M e a s u re ,
8 . 1 2 . 1 5 0  S e p a ra te  f in d in g s  w h e re  th e re  a re  s e v e r a l in t e re s t s —

In te rp le a d e r  o f  a d v e r s e  c la im a n t s .
8  1 2 . 1 6 0  V e rd ic t— N e w  I n a l— C o n t in u a n c e — N ew  s u m m o n s .
K 1 2 . 1 7 0  C h a n g e  o f  o w n e r s h ip — P o w e r s  o f  c o u n .
8 . 1 2 . 1 9 0  F in d in g s  b y  ju r y .
8  1 2 . 2 0 0  J u d g m en t— A p p e l la te  r e v i e w — P a y m e n t  o f  a w a rd  i n lo  c o u rt .
8  1 2 . 2 1 0  T i t le  v es ts  u p o n  p a y m e n t .

P A Y M E N T  F O R  IM P R O V E M E N T
8  1 2  2 2 0  P a ym e n t f r o m  g e n e ra l fu n d .
S 1 2 . 2 2 0  P a y m e n t  b y  s p e c ia l a s s e s sm e n t .
8 . 1 2  2 4 0  P e t i t io n  f o r  a s s e s sm e n t— A p p o in tm e n t  o f  c o m m is s io n e r s .
8  1 2  2 5 0  A d v a n c em e n t  f r o m  g e n e ra l fu n d s  a g a in s t  a s s e s sm e n ts .

A S S E S S M E N T S — IM M E D IA T E  P A Y M E N T
8  12 2 6 0  A p p o in tm e n t  o f  b o a id  o f  e m in e n t  d o m a in  c o m m is s io n e r s —  

T e rm s  o f  o f f i c e  
8  1 2 . 2 7 0  O a lh  o f  c o m m is s io n e r s — C o m p e n s a t io n
8  1 2 . 2 8 0  D u t ie s  o f  c o m m is s io n e r s — A s s e s sm e n t  o f  b e n e f i t s —

A p p o r t io n m e n t  
8  1 2 . 2 9 0  A ss e s sm en t r o l l
8  1 2 . 2 0 0  H e a r in g  o n  a s s e s sm en t r o l l— N o t ic e .
8  1 2  2 1 0  P r o o f  o f  s e rv ic e .
8  12 2 2 0  C o n t in u a n c e  o f  h e a r in g
8 . 1 2  2 2 0  O b je c t io n s  l o  a s s e s sm en t r o l l
8  1 2 . 2 4 0  M o d i f ic a t io n  o f  a s s e s sm en t
8  12 2 5 0  J u d g m en t , e f f e c t— L ie n
8  1 2 . 2 6 0  C e r t i f ic a t io n  o f  r o l l  l o  t re a s u re r ,
8  1 2 . 2 7 0  T re a s u re r ’ s n o t ic e  l o  p a y  w h e n  a s s e s sm e n t s  im m e d ia t e ly

p a y a b le .
8  12 2 8 0  N o t ic e  b y  m a i l— P e n a l ly  f o r  d e fa u l t .

I IO N D S — IN S T A L L M E N T  P A Y M E N T
8  1 2 .2 9 0  l lo n d s  a u th o r iz e d
8  12 41X1 M a tu r i t y — In le r e s t— P a y n fc n l
8  12 4 1 0  S a le — A p p lic a t io n  o f  p ro c e e d s
8  12  4 2 0  In s ta l lm e n t  p a y m e n t  o f  a s s e s sm e n ts
8 . 1 2 . 4 2 0  N o t ic e  l o  p a y — D u e  d a te  o f  in s t a l lm e n t s — P e n a lt y — In le re s t .
8  1 2 4 4 0  l i o n d  o w n e r  m a y  e n fo r c e  c o l le c t i o n .
8  1 2  4 5 0  B o n d h o ld e r 's  re m e d y  lim i te d  l o  a s s e s sm e n ts
8  1 2 . 4 6 0  P a ym e n t o f  b o n d s— C a l l—  N o t ic e .

D E L IN Q U E N C Y — R E D E M P T IO N
8  1 2 . 4 7 0  E n fo rc e m e n t  o f  c o l le c t i o n — In te re s t  o n  d e l in q u e n c y .
8 . 1 2 . 4 8 0  A s s e s sm en t fu n d  i o  t v  k e p i s e p a ra te .
8.12.490 R e c o rd  o f  p a y n v n l  a n d  r e d e m p t io n

I title 8 RCW— page K| (1996 Ed)
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Rights Included in Grant or Eminent Domain Authority

§ 1240.110. Interests in property which may be acquired
§ 1240.120. Property necessary to carry out principal purpose; Acquisition with 

intent to sell or otherwise dispose of property 
§ 1240.125. Local public entities; Property outside territorial limits; Purpose of 

acquisition
§ 1240.130 Acquisition of property by other means
§ 1240.140. Joint exercise of power by public agencies
§ 1240.150. Acquisition of remainder of property
§ 1240.160. Authorizations distinct and separate

C o lla te r a l References:
29 Cat Jur 3d Em in en t D om a in  § 5
19 C a l P ractice R es . C h  38b, Em in e n t D o m a in  P roceed ing .

( § 1240.110. [Interests in property which may be acquired]
(a) Except to the extent limited by statute, any person authorized to 
acquire property for a particular use by eminent domain may exercise

I the power of eminent domain to acquire any interest in property 
\ necessary for that use including, but not limited to, submerged lands, 
rights of any nature in water, subsurface rights, airspace rights, 
flowage or flooding easements, aircraft noise or operation easements, 
right of temporary occupancy, public utility facilities and franchises, 
and franchises to collect tolls on a bridge or highway.

(b) Where a sti.tute authorizes the acquisition by eminent domain 
only of specified interests in or types of property, this section does not 
expand the scope of the authority so granted.

Added  S lats 1975 ch 1275 § 2. opera tive  J u ly  1. 1976.

P rio r Law :

(a) F o rm er § 1239. as enacted 1872, am ended  by Code A rndts 1873-74 ch  383 § 161, Stats 
1911 ch  356 § I, Stats |9 |3  ch  394 § 1. Stats 1949 c li 978 § 1.

(b) F o rm er § 1240 sunds I, 7. 8. as enacted 1872, am ended by Stats 1901 ch 144 § I, Stats 
1905 c l i 124 § 1, Stats 1907 ch  271 § I . Stats 1911 ch 115 § I , ch  358 § 1. Stats 1913 ch 292 
§ 1, Stats 1915 ch  429 § I . Stats 1933 ch  465 § 1. S lats 1967 ch 751 § 1.

44
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C i t a t i o n  S e a r c h  R e s u l t  R a n k  30 of 58 D a t a b a s e

OR ST s 3 6 6 . 3 4 0  O R - S T - A N N

O.R.S. § 3 6 6 . 3 4 0

T E X T
1 9 9 6  O R E G O N R E V I S E D  S T A T U T E S  

T I T L E  31. H I G H W A Y S ,  ROADS, B R I D G E S  A N D  F E R R I E S  
C H A P T E R  366. S T A T E  H I G H W A Y S  

S T A T E  H I G H W A Y S
COPR. ©  1 9 9 6  b y  S T A T E  O F  O R E G O N  L e g i s l a t i v e  C o u n s e l  C o m m i t t e e  

C u r r e n t  t h r o u g h  E n d  of 1995 Sp. Sess.

366.340. A c q u i s i t i o n  of r e a l  p r o p e r t y  g e n e r a l l y .

The d e p a r t m e n t  may acquire by purchase, agreement, donation o r  b y  exercise of 

the power of  eminent domain real property, or any right or interest therein, 
including any easement or right of access, deemed n e c e s s a r y  for:

(1) C o n s t r u c t i o n  of shops, e q u i p m e n t  sheds, o f f i c e  b u i l d i n g s ,  m a i n t e n a n c e  
sites, p a t r o l m e n  a c c o m m o d a t i o n s ,  s n o w  fences, q u a r r y  sites, g r a v e l  pits, s t o r a g e  
sites, s t o c k  p i l e  sites, w e i g h i n g  s t a t i o n s  a n d  b r o a d c a s t i n g  s t a t i o n s .

(2) A p p r o p r i a t i o n ,  a c q u i s i t i o n  or m a n u f a c t u r e  of r o a d - b u i l d i n g  m a t e r i a l s ,  

a p p r o a c h  or h a u l i n g  roads, c o n n e c t i n g  roads, f r o n t a g e  road, h i g h w a y  d r a i n a g e  and 

d r a i n a g e  t u n n e l s .
(3) M a i n t e n a n c e  of an u n o b s t r u c t e d  v i e w  of a n y  s t a t e  h i g h w a y  so as to p r o v i d e  

for the s a f e t y  of the t r a v e l i n g  p u b l i c .
(4) A n y  o t h e r  u s e  or p u r p o s e  d e e m e d  n e c e s s a r y  for c a r r y i n g  o u t  the p u r p o s e s  of 

this Act.
(5) E l i m i n a t i o n  or p r e v e n t i o n  of h a z a r d o u s  or u n d e s i r a b l e  p o i n t s  o f  e n t r y  from 

a d j a c e n t  p r o p e r t y  to s t a t e  h i g h w a y s .

C R E D I T

(Amended b y  19 5 3  c. 252 § 2)

< G e n e r a l  M a t e r i a l s  (GM) - R e f e r e n c e s ,  A n n o t a t i o n s ,  or T a b l e s >

NOTES, R E F E R E N C E S ,  A N D  A N N O T A T I O N S

NOTES, R E F E R E N C E S ,  A N D  A N N O T A T I O N S  

3 6 6 . 3 4 0

N O T E S  O F  D E C I S I O N S
P r o p o s e d  use of p r o p e r t y  a c q u i r e d  b y  c o n d e m n a t i o n  n e e d  n o t  be l a w f u l  u s e  at 

time of a c q u i s i t i o n .  O r e g o n  D e p a r t m e n t  of T r a n s p o r t a t i o n  v. S c h r o c k  Farms, 140 

Or A p p  140, 914 P 2 d  1 1 1 6  (1996)

0. R. S. § 3 6 6 . 3 4 0  
OR ST § 3 6 6 . 3 4 0  
END O F  D O C U M E N T

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works
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S e n a t o r  Terry  M a ck ie
ALASKA STATE LEGISLATURE

SPONSOR STATEMENT 

SB 190, Require Negotiations Prior to Eminent Domain Taking.

I introduced SB 190 to bring fairness and expediency to state and municipal government 
actions which require the acquisition of private land for public purposes. The usual 
practice is to acquire private property through condemnation proceedings. This is a process 
where the governmental entity exercises the power of eminent domain to take the property 
and compensate the owner with or without the private owner’s consent or agreement. The 
only recourse for an unwilling owner is to challenge in court the validity of the taking’s 
public purpose and the amount of compensation. In most cases the court’s consideration is 
principally to determine the appropriate level of compensation. For both the governmental 
entity and the private property owner, this can be an expensive and time consuming 
procedure. For many landowners the prospect of contesting a condemnation proceeding in 
court is often beyond the landowner’s financial abilities to pursue. In these situations, the 
landowner is at the mercy of the governmental entity, the extent of its property desires, and 
its method of determining compensation.

SB 190 would simply require that, prior to condemnation, a “reasonable and diligent” 
effort is made to purchase private property through negotiations with the property owner.
At least 23 states have similar requirements.

mailto:SenatorJerry_Mackic@lcgis.state.ak


Issue: Should the State be Required to Undertake 

Good Faith Negotiations With a Private Landowner 

Before Taking Property by 

Eminent Domain (SB 190)

Description of the Issue: Should the State of Alaska be required io conduct good faith
negotiations with a private landowner before initiating eminent 
domain proceedings against that landowner?

Discussion of the Issue: At least 23 states require that the State, before taking property
through eminent domain, make a good faith effort to acquire the 
property by consensual purchase. And, the drafters of the 
Uniform Eminent Domain Code recommend such a requirement 
in model state legislation. Although Alaska agencies will often 
undertake negotiations as a matter of practice, there is no current 
requirement in Alaska law that they do so.

A “good faith negotiations” requirement sets a cooperative tone 
in the state’s dealings with its private sector. Moreover, 
supporters believe that it minimizes the likelihood of contested 
litigation, since the government and the private party begin their 
relationship as negotiators rather than adversaries.

Moreover, because the clause is common, there is considerably 
judicial precedent giving tie  clause a common sense 
interpretation. No prolonged face-to-face negotiations are 
required. A reasonable offer, based on full disclosure, and a 
willingness to consider timely counteroffers, is sufficient. And, 
the requirement does not apply where it is not practical-such as 
where the owner can’t be found, or is incapable of conveying 
title.

Recommendation: In a state with so limited a private property base, the use of eminent
domain should be a last resort in Alaska. SB 190 would 
establish precisely such a policy by requiring that a good faith 
effort to purchase be made before property is involuntarily taken. 
The bill would also require the state to justify the particular 
interest in the property taken, in order to avoid a more intrusive 
interest being taken than is necessary to accomplish the state’s 
goal.

SUPPORTING

DOCUMENTS



A p p e n d i x  A : T h e  R e q u i r e m e n t  t o  N e g o t i a t e  i n  O t h e r  S t a t e s  

S ta te  C ita tio n  L a n g u a g e

.v:

: I

7. \

Model
Eminent
Domain
Code

Alabama

Colorado

Connecticut

Uniform Law 
Commissioner’s 
Model Eminent 
Domain Code 
1974 Act 
§306

Ala. Code 
§18-1A-22

Colo. Rev. Stal. 
§38-1-102

Conn. Gen. 
Stat. 
§48-12

Except as provided in Section 308, an 
action to condemn property may not be 
maintained over timely objection by the 
owner unless the condemnor made a 
good faith effort to acquire property by 
purchase before commencing the 
action.

Before commencing a condemnation 
action, the condemnor shall establish an 
amount based on an appraisal which it 
believes to be just compensation 
therefor and promptly shall submit to 
the owner an offer to acquire the 
property for the fu ll amount so 
established. The amount shall not be 
less than the condemnor's established 
amount o f just compensation for the 
property.

In all cases where the right to take 
private property for public or private 
use without the owner's consent... is 
conferred by general laws... and the 
compensation to be paid for, in respect 
o f property sought to be appropriated or 
damaged for the purposes mentioned, 
cannot be agreed upon by the parties 
interested; or in the case the owner o f 
the property is incapable o f consenting, 
or his name or residence is unknown, 
or he is a nonresident o f the state, it is 
lawful for the party authorized to take or 
damage the property lo apply to the 
judge....

The procedure for condemning land or 
other property for any o f the purposes 
specified in sections..., i f  those desiring 
to take such property cannot agree with 
the owner upon the amount to be paid 
him for any property taken, shall be as 
follows:



Idaho Idaho Code
§7-707(6)

Illinois HI. Rev. Stat.
§5/7-102

Indiana Ind. Code
§32-11-1-1

The complaint [for condemnation]  must 
contain:

(6) In all cases where the owner o f the 
lands sought to be taken resides in the 
county in which said lands are situated, 
a statement that the plaintiff has 
sought, in good faith, to purchase the 
lands so sought to be taken, or settle 
with the owner fo r  the damages which 
might result to his property from the 
taking thereof, and was unable to make 
any reasonable bargain therefor, or 
settlement o f  such damages, but in all 
other cases these facts need not be 
alleged in the complaint, or proved.

M ere the right to lake private property 
for public use... has been heretofore and 
shall hereof er be conferred by general 
law or special charter... and the 
compensation to be paid for or in 
respect o f  the property sought to be 
appropriated or damaged fo r  the 
purposes mentioned cannot be agreed 
upon by the parties interested, or in 
case the owner o f the property is 
incapable o f consenting, or the owner's 
name or residence is unknown, or the 
owner is a nonresident o f the state, the 
party authorized to take or damage the 
property...may apply to the circuit 
court...

Before proceeding lo condemn, such 
person, corporation or other body may 
enter upon any land for the purpose o f  
examining and surveying the property 
sought to be appropriated or right 
sought to be acquired; and shall make 
an effort to purchase for the use 
intended such lands, right-of-way, 
easement or other interest therein or 
other property or right.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
PAGE 2



Kentucky Ky. Rev. Whenever any condemnor cannot, by 
Stat. Ann. agreement with the owner thereof,
§ 4 1 6 .5 5 0  acquire the property right, privileges or

easements needed... the condemnor may 
condemn such property... It is not a 
prerequisite to an action to attempt to 
agree with an owner who is unknown 
or who, after reasonable effort, cannot 
be found within the state or with an 
owner who is under a disability.

Michigan Mich. Com p. Except as provided in section 25(4), 
Law s § 2 1 3 .5 5  before initiating negotiations for the 

purchase o f property, the agency shall 
establish an amount which it believes to 
be just compensation and promptly 
shall submit to the owner a good faith 
offer to acquire the property for the fu ll 
amount so established... I f  an agency is 
unable to agree with the owner for the 
purchase o f the property, after making 
a good faith written offer to purchase 
the property, the agency may file a 
complaint for the acquisition o f the 
property in the circuit court in the 
county in which the property is located.

Missouri M o. Rev. In case land, or other property, is 
Stal. sought to be appropriated... and such

§ 5 2 3 .0 1 0  corporation and the owners cannot
agree upon the proper compensation to 
be paid, or in the case the aimer is 
incapable o f contracting, be unknown, 
or be a nonresident o f the state, such 
corporation may apply to the circuit 
court...

N e b r a s k a  Neb. Rev. I f  any condemnee shall fa il to agree 
Slat. with the condemner with respect to the

§ 7 6 -7 0 4  acquisition o f property sought by the
condemner, a petition to condemn the 
property may be filed by the condemner 
in the county court o f the county where 
the property or some part thereof is 
situated.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
PAGE 3



New
Ham pshire

N .H . R ev . Stat. Before making the offer provided for
Ann , § 4 9 8 -A :4  in paragraph II, the condemnor shall

make reasonable efforts to negotiate 
with the condemnees or their personal 
representatives for the purchase o f  
the property, but failure to confer or 
negotiate shall not be a defense to 
condemnation o f the property.

...No property shall be taken unless 
the condemnor shall serve upon the 
condemnee a written notice o f  offer to 
purchase...

SMIlfE

New Jersey N .J . R ev . Stat. 
§ 2 0 :3 -5

New
Mexico

N .M . S lat. Ann. 
§ 4 2 A - i - 4

...[wjnencver any 
have determined to acquire land or 
other property pursuant to law... but 
cannot acquire title thereto or 
possession thereof by agreement with 
a prospective condemnee, whether by 
reason o f disagreement concerning 
the compensation to be paid or fo r  
any other cause... the condemnation o f 
such property... shall be governed... in 
the manner provided by this act;.

A condemnor shall make reasonable 
and diligent efforts to acquire 
property by negotiation.

New York N Y .  E m . D om . The condemnor shall make a written 
Law  § 3 03  offer to acquire the property fo r one 

hundred per centum o f the valuation 
so established. In no event shall such 
amount be less than the condemnor's 
highest approved appraisal 
Wherever practicable, the condemnor 
shall make the offer prior to 
acquiring the property, and shall also, 
wherever practicable, include within 
the offcran itemization o f the total 
direct, the total severance or 
consequential damages and benefits as 
each may apply to the property.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
PAGE 4



.-■'..'A, North
Dakota

N.D. Cent. C ode
§32-15-06.1

A condemnor shall make every 
reasonable and diligent effort to 
acquire property by negotiation.

Ohio O h io  Rev . C od e
Ann  § 1 6 3 ,0 4

Oklahoma 0kla-Suu- 
tit. 27. §13

Appropriation shall be made only 
after the agency is unable to agree, 
for any reason, with the owner...or 
when any owner is incapable o f 
contracting...or is unknown, or is 
not a resident o f  this state, or his 
residence is unknown to the agency 
and cannot with reasonable 
diligence be ascertained.

Every reasonable effort shall be 
made to acquire, expeditiously, 
real property by negotiation.

Oregon 0 r - R cv - S‘at- ...[T]he condemnor shall...attempt
§ 3 5 .2 3 5  to agree with the owner with

respect to the compensation to be 
paid therefor, and the damages, i f  
any, for the taking thereof.

Texas Tex. Prop. Code 
Ann. §21.012

I f  the United States, [or] this 
state... wants to acquire real 
property for public use but is 
unable to agree with the owner o f 
the property on the amount o f  
damages, the condemning entity 
may begin a condemnation 
proceeding by filing a petition in 
the proper court.

The petition must... state that the 
entity and the property owner are 
unable to agree on the damages.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
PAGE 5



Vermont V l- Stat- A"111 When the toca!ion ° f  a municipal 
tit. 2 4 , § 2 8 0 5  building is determined... and the 

owner refuses to release or convey 
the same to such municipality fo r  a 
reasonable price... the mayor... shall 
set out the necessary lands and 
cause the same to be surveyed. 
They shall appoint a time and place 

for hearing...

Virginia Va- AinL 
§ 2 6 -4 6 .5

Wisconsin Wis-Stat- 
§ 3 2 ,0 6 (2 a )

Wyoming wy° Sta<- 
§ 1 -2 6 -5 0 9

No proceedings shall be taken to 
con demn property until a bona fide  
but ineffectual effort has been 
made to acquire from the owner by 
purchase the property sought to be 
condemned, except where such 
consent cannot be obtained 
because o f the incapacity o f one or 
more o f the owners or because one 
or more o f such owners is unable 
to convey legal title to such 
property or is unknmvn or cannot 
with reasonable diligence be found  
in this State.

Before making the jurisdictional 
offer under sub. (3) the condemnor 
shall attempt to negotiate 
personally with the owner or one o f 
the owners...for the purchase o f  
the property.

A condemnor shall make 
reasonable and diligent efforts to 
acquire property by good faith 
negotiation.

THE REQUIREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
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A nd a t the fede ra l level...

Federal 
Uniform 
Relocation and 
Assistance and 
Real Property 
Acquisition 
Policies Act of 
1970

Federal Energy
Regulatory
Commission

See. 301, P.L. 91- 
646

Note: Pursuant to 
§102 of the Act, 
the policies of §301 
do not affect the 
vailidity of 
individual 
condemnation 
actions. However, 
they do govern the 
use of federal funds 
by states "to the 
greatest extent 
practicable under 
State law." Sec. 
305(1).

16 U .S .C . § 8 1 4

In order to encourage and 
expedite the acquisition o f real 
property by agreements with 
owners, to avoid litigation and 
relieve congestion in the 
courts... and to promote public 
confidence in Federal land 
acquisition practices...
(1) The head o f a Federal 
agency shall make every 
reasonable effort to acquire 
expeditiously real property by 
negotiation.
(2) Real property shall be 
appraised before the initiation 
o f negotiations, and the 
owner... shall be given an 
opportunity to accompany the 
appraiser during his inspection 
o f the property.
When a licensee cannot 
acquire by contract or pledges 
an unimproved dam site or the 
right to use or damage the 
lands or property o f others... it 
may acquire the same by the 
exercise o f the right o f eminent 
domain....

THE RFOUJREMENT TO NEGOTIATE IN OTHER JURISDICTIONS
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CS FOR SENATE BILL NO. 190( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - SECOND SESSION

B Y

O ffe red :
R e fe rred :

S p on so r (s ): S E N A T O R  M A C K IE

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to eminent domain and to negotiations to purchase property 

before it is taken through eminent domain; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.270 is amended to read:

Sec. 09.55.270. Prerequisites. Before property can be taken, it shall appear

that

(1) the use to which it is to be applied is a use authorized by law;

(2) the taking and the property interest to he taken are [IS] 

necessary to the use;

(3) if already appropriated to a public use, the public use to which it 

is to be applied is a more necessary public use.

* Sec. 2. AS 09.55.270 is amended by adding a new subsection to read:

(b) Except when negotiation is not possible because of the incapacity, inability 

to convey legal title, or absence of one or more of the property’s owners, a good faith

-1- CSSB I90( )
New Text Underlined (DELETED TEXT BRACKETED]
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effort at negotiation to acquire the property interest by purchase shall be made. In a 

proceeding involving the taking of a property interest through eminent domain, the 

burden of proof is on the party opposing the taking to show that a good faith effort to 

acquire the property interest by purchase was not made.

* Sec. 3. AS 09.55.430 is amended to read:

Sec. 09.55.430. Contents of declaration of taking. The declaration of taking 

must contain

(1) a statement of the authority under which the property or an interest

in it is taken;

(2) a statement of the public use for which the property or an interest

in it is taken;

(3) a description of the property sufficient for the identification of it;

(4) a statement of the estate or interest in the property;

(5) a map or plat showing the location of the property;

(6) a statement of the amount of money estimated by the plaintiff to 

be just compensation for the property or the interest in it;

(7) a statement that the property or interest in the property is taken 

by necessity for a project located in a manner that is most compatible with the greatest 

public good and the least private iniurv: and

(8) a statement that a good faith effort at negotiation to acquire the 

property hv purchase has been made or that negotiation is not possible because 

of the incapacity, inability to convey legal title, or absence of one or more of the 

property’s owners.

* Sec. 4. AS 09.55.460(b) is amended to read:

(b) The plaintiff may not be divested of a title or possession acquired except 

where the court finds that

(1) the property or interest in the property was not taken by necessity 

for a public use or purpose in a manner compatible with the greatest public good and 

the least private injury; or

(2) n good faith effort at negotiation to acquire the property hv 

purchase has not been made and negotiation was not made impossible by the
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1 incapacity, inability to convey legal title, or absence of one or more of the

2 property’s owners.

3 £c] In the event of a finding under (b) of this section [THAT FINDING], the

4 court shall enter the judgment necessary to (1) compensate the persons entitled to it

5 for the period during which the property was in the possession of the plaintiff, (2)

6 recover for the plaintiff any award paid to any person, and (3) order the plaintiff to

7 restore the property to the condition in which it existed at the time of the filing of the

8 declaration of taking unless such restoration is impossible, in which case the court

9 shall award damages to the proper persons as compensation for any diminution in the

10 value of the property caused by the plaintiffs wrongful possession.

11 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c).
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FISCAL NOTE

R ev is io n  D ate (Note if c o r r e c t i o n ) ____________________________ D ep t. A ffected______________ Law_____________________
Title A n A ct re la ting to c om m o n  law  liens , to rem ed ie s ,________ B R U  C r im ina l D ivision/C iv il D iv is ion___________
costs, and  fees im p o s e d  for the reg istration , filing or reco rd ing  ...___________ C om p o n e n t 1st-4th Jud Dist., OSPA ; C o lle c t io n s
S ponso r S en a te  R u le s  C om m itte e_______________________________  & Support. Gov't Affairs, S p e c ia l Lit.
R eques te r S e n a te  Labor and  C o m m e rc e  C om m itte e  C om p o n e n t S er ia l N o . 2198-99,2261,79.01,03;

STATE OF ALASKA BILL NO. SB 195 !

1998 LEGISLATIVE SESSION

Expenditures/Revenues (Thousands  o f  Dollars)_______________2210, 2207, 2213
O P E R A T IN G  E X P E N D IT U R E S FY  99 FY00 FY  01 FY  02 FY  03 F Y  04
Persona l S e rv ic ts
Travel
Con tractua l
S upp lie s
Equ ipm en t
Land & Structures
G rants & C la im s
M isce lla neous

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

CA P ITA L  E X P E N D IT U R E S
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P O S IT IO N S
Full-time
Part-time
Tem porary

A N A LYS IS : (Attach a separate page if necessary)
SB  195 m akes  it eas ie r , a nd  faster, to r em o ve  a n o n cons e ns ua l c o m m o n  law  l ien aga inst the persona l property of a 
pub l ic  servant that w a s  not fi led a c c om p a n ie d  by a spec if ic  court order. In addit ion, a person  filing such a lien v/ould be 
liab le for actua l a n d  puna t ive  d am ag e s ,  as we l l as cost and  re a so n a b le  attorneys fees. C r im ina l pena l ites for offering a 
false instrument for record ing  are c rea ted  by this bill.

If the no n con s e n sua l l ien w a s  fi led aga inst the property of a p ub l ic  servant em p lo y ed  by the Execut ive  or Jud ic ia l B ranch 
b a sed  on their p e r fo rm an c e  or n o np e r fo rm ance  of their duties , the D epa r tm en t  of L aw  w ou ld  represent them . Un less  
s om e o n e  we re  to f ile w h o le s a le  l iens aga inst m any  publ ic  servants  at o n c e ,  as has h a p p e n e d  in Montana  and Texas , the 
depa rtmen t b e l ie v e s  the effect of the bill to be m in im a l and  is not subm itt ing a fiscal not-1 w ith costs.
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FISCAL NOTE No.

STATE OF ALASKA

1998 LEGISLATIVE SESSION

Bill Version: 3 K  l9 £

R ev is io n  D a te  (Note if correction) _____________________
Title An A ct re la ting  to c om m o n  law  liens , to rem ed ies ,
costs , and  fe es  im p o s e d  for the reg istration , filing or record ing ..
S p on so r S en a te  R u le s  C om m it te e ___________________
R eq ue s te r  S e n a te  L abo r and  C o m m e rc e  C om m itte e

Dept. A ffected 
'B R U
C om p o n e n t

(S) Pub lish  D ate :_  
Law

J - M - W

C r im ina l D ivision/Civ il D iv is ion
1st-4th Jud O ist., OSPA ; C o lle c t io n s
& Support. Gov't Affairs, S p e c ia l Lit.______

C om p o n e n t S er ia l No. 2198-99, 2261, 79, 01, 03;

Expenditures/Revenues (Thousands  o f Dollars) 2210,2207, 2213
O P E R A T IN G  E X P E N D IT U R E S FY  99 F Y  00 F Y  01 FY  02 FY  03 FY  04
P ersona l S e rv ic e s
Trave l
Con trac tua l
S upp lie s
E q u ipm en t
Land & Structures
G rants & C la im s
M is ce lla n eo us

T O T A L  O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L  E X P E N D IT U R E S

C H A N G E  IN R E V E N U E S  (

F U N D  S O U R C E (Thousands of Dollars)
1002 F ed e ra l R e ce ip ts
1003 G F  Match
1004 G F
1005 GF/Program  R ec e ip ts  
1037 GF/M ents i H ea lth  
O ther (Specify Type)

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o f  a n y  c u r r e n t  y e a r  (FY98) co s t:  
P O S IT IO N S
Full-time
Part-time
T em porary

A N A LYS IS : (Attach a separate page if necessary)
SB  195 m ak es  it eas ie r , a nd  faster, to rem ove  a no nconsensua l c o m m o n  law  lien aga inst the persona l property of a 
pub l ic  servant that w a s  not filed a c c om p a n ie d  by a spec if ic  court order. In add it ion , a person filing such a l ien w ou ld  be 
l iab le for actua l a nd  puna t ive  d am ag e s ,  as we l l as cost and r e aso nab le  attorneys fees. C r im ina l pena l ites for offering a 
false instrument for reco rd ing  are c rea ted  by this bill.

If the no n con s e n s ua l  l ien  w a s  f i led aga inst the property of a pub l ic  s ervan t em p lo y ed  by the Execut ive  or Judic ia l B ranch 
b a sed  on their p e r fo rm an ce  or no np e r fo rm ance  of their dut ies , the D ep a r tm en t  of L aw  wou ld  represent them . U n le s s  
s om e o n e  w e re  to fiie w h o le s a le  l iens against m any  public servants at o n c e ,  as has h a p p e n e d  in Montana and Texas , the 
d epa r tm en t b e l ie v e s  the effect of the bill to be  m in im a l and is not subm it t ing  a fiscal note with costs.

/ C -  ! z
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SEN A TE  C O M M IT T E E  R ^ O R T

D A T E :  1/28/98 F U R T H E R :

DATE TURNED ' -
IN TO OFFICE: ^2

Judiciary C o m m i t t e e  considered S E N A T E  BILL N O .  1 9 5
i

uA n  Act relating to c o m m o n  law liens, to remedies, costs, a n d  fees i m p o s e d  for the registration, filing, 
or recording of certain nonconsensual c o m m o n  law liens, a n d  to penalties for recording c o m m o n  law 
liens."

and recommends:

] be replaced with CS

] adopt p r e v i o u s  CS

] attached amendment(s)

] adopt Letter of Intent by___

] further referral to the______

Committee 

, Committee

Senate Bill:
[ ] same title 

J  [ ] new title
House Bill:

J  [ ] same title 
[ ] technical title 
[ ] new: SCR"___

Department Date Zero Fiscal Department Date Zero Fiscal

LWi'T 5vs-f&>v\
t - w z <f>

UAto Q u it, t - m a <?>r

[ ] APPROPRIATION -  no fiscal note ♦include fiscal notes accompanying Governor’s bill



Exp*nditur* «/R«v«mw«______
O PERATING EXPEND ITURES
PERSONAL SERV ICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQU IPMENT
LAND & STRUCTURES
GRANTS & CLA IMS
M ISCELLANEOUS___________
TOTAL OPERATING

TOTAL

Estim ate o f any cu rren t year (FY 98) cost: $ Non*

P o s i t i o n *

ANALYSIS: (Attach a aepara lo  peg* if n«c«**ary)
y

No fiscal impact.

FISCAL NOTE no. /
S T A T E  O F  A L A S K A  B E L L  P B ill V c rs ion :_  £ 8  1 9 £
1 9 9 8  L E G I S L A T I V E  S E S S I O N  (S ) P ub lish  D a te : i - n - H V
Ravia ion Data: 0 1 / 2 3 / 9 8  Dept. Affaotod: Alaska Court System__________________
T itle: Common Law Uens___________________________ BRU: Trial Courts
________________________________________________________________ Com ponent: _______________

Sponsor: Senate Rules by Request______________  ___________
Requestor: Senate L&C  COMPONENT SER IAL N O . 768

CAPITAL EXPEND ITURES | | | | I ■ I

CHANGE IN REVENUES  ( ) | | | |

1002 Federal Receipts
1003 GF M atch
1004 GF
1005 GF/Program Rece ip ts 
1037 GF/Mental Hea lth 
Other

Fund Source rfhouaanda of Dollar*)

P hone :_____ 2 6 4 - 8 2 6 5
Date: 0 1 / 2 3 / 9 8

Approved by: 
Agency:

Prepared by: 
Agency:

Date: 0 1 / 2 3 / 9 8

Doug Woolivcr, Administrative 
Alaska Court

Stephanie J . Cole, Administrative Director
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' « *

Doug W oo llv e r
Administrative Attorney

State o f Alaska 
Office Of The Administrative Director

February 3 , 1 9 9 8

820 West 4th Avenue 
Anchorage, Alaska 99501-2005 

(907) 264-8265 
FAX (907) 264-8291

Sena to r  Robin Tay lo r , Chair 
S ena te  Jud ic ia ry  Comm ittee  
A laska S ta te  Legislature 
S ta te  Capito l 
Juneau , A laska 9 9 8 0 1

Dear S ena to r  Tay lo r :

The A laska Court S y s tem  respec t fu l ly  requests that SB 1 9 5  be schedu led  fo r  a hearing 
be fo re  the Sena te  Jud ic ia ry Comm ittee at you r earliest conven ience .

This bill seeks  to  address the grow ing prob lem o f bogus com m on  law  liens being filed 
against the real and persona l p roperty  o f  A laskans. It has becom e com m on  in recent 
yea rs  fo r  patrio t g roups to  record such liens against the p rope rty  o f  public o f f ic ia ls  
and private citizens w ith w hom  they disagree . The person genera l ly  finds ou t about 
the lien when  he o r she a ttem p ts  to  obtain a loan o r sell p roperty , and d iscove rs  that 
he o r  she canno t do so  until the lien has been re leased . This may take  many months .

Until recen t ly , this activ ity has not been o f  ma jo r concern in A laska . Last year, 
h ow eve r , a number o f  em p loyees  and e lected o ffic ia ls  o f  the Municipality o f  
Ancho rage  d iscovered  tha t nonconsensua l com m on law liens had been recorded 
against the ir p rope rty . The long list o f  pe rsons who were ta rge ted  by these  liens 
included M ayo r Rick M yst rom , and the members o f  the Anchorage A ssem b ly .

SB 1 9 5  fo rb id s  and makes it a m isdemeanor to  record a n onconsensua l c om m on  law 
lien w ithou t spec ific  au thoriza tion  f rom  a court. It s tream lines the judicia l p rocess  fo r 
re leasing a lien, and au tho r izes  the a tto rney  fo r a public se rvan t to  record  a notice o f 
invalid lien if such a lien is recorded against the p roperty o f  a public se rvan t . Finally, 
it p rov ides fo r  civil pena lt ies against pe rsons who record o r benefit from  
n onconsensua l com m on  law  liens.

SUPPORTING
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Thank  y ou  f o r  y ou r  cons idera tion  o f  this bill. If I can be o f  any ass is tance o r provide 
you  w ith an y  additiona l in fo rmation  p lease let me know .

Adm inistrative A tto rn ey



Alaska Court System
D o u g  W o o l i v e r  
A d m in i s t r a t i v e  A t t o r n e y

T e le p h o n e :
Fa cs im i le :

(907) 264-8265 
(907) 264-8291

SECTIONAL ANALYSIS OF SB 195

Section 1 is a con fo rm ing amendment to A S  0 9 . 3 8 . 5 0 0 ( 9 )  (the definition section o f  
the A laska Exemptions Act) that adds a re fe rence to common law liens within the 
definition o f  "lien ." The new  re ference s ta tes  that, to be valid, a common law  lien 
must either be consented to by the ow ne r o r accompanied by a court order.

Section 2  adds article 2A  to  AS 9 . 4 5  (Actions Relating to Real Property). The new  
article is entitled "Actions Relating to  Nonconsensua l Common Law Liens" and 
contains 4  sections .

A) Section 0 9 . 4 5 . 1 6 1  s ta tes  tha t if a nonconsensual common law  lien is
recorded or filed against the property o f a public servant and is not 
accompanied by a court order., an attorney representing the public 
se rvan t may submit fo r  recording c r filing a notice o f  invalid lien. A 
copy  o f  the notice is sen t to  the person who recorded o r filed the 
com m on  law lien.

B) Section 0 9 . 4 5 . 1 6 4  provides fo r  an expedited court proceeding to  have
an invalid nonconsensua l com m on  law lien released. Under the 
provis ions o f  this section , a person submits a request to  the cou rt 
containing an affidavit setting out the facts upon which the request is 
based. If the fac ts  support the need fo r an expedited hearing, the cou rt 
can order the person who recorded or filed the lien to appear at a 
hearing within 2 0  days. If the  cou rt finds that the lien is invalid, o r if 
the person who recorded or filed the lien does not appear, the cou rt can 
grant the order releasing the lien and order the lien claimant to pay the 
cos ts  and actual reasonab le a tto rney fees incurred by the party making 
the request.

C) Section 0 9 . 4 5 . 1 6 7  s ta tes that a person who records or files an invalid
nonconsensua l com m on law lien is liable to the owner fo r actual and 
punitive damages as well as actual reasonable attorney fees . This 
section also provides fo r  the liability o f  a person who is a grantee o f  an 
invalid nonconsensua l com m on  law  lien if he or she refuses to re lease 
the lien when requested by the ow ne r o f the property affected .

SECT IONAL  ANALYS IS



Sectional Analysis of SB 195 Page Two

D) Section 0 9 . 4 5 . 1 6 9  provides definitions fo r "fi led," "nonconsensua l 
com m on  law lien," public se rvan t ,"  "reco rd ," and "recorder."

Section 3 amends AS 1 1 . 4 6 . 5 5 0  (offering a fa lse instrument fo r  recording) by 
making this current crime the crime o f  o ffe ring a fa lse instrument fo r recording in the 
f irst degree. This section is a con fo rm ing amendment that is necessary fo r  the 
creation o f  the new  crime o f  "o ffe ring a fa lse instrument fo r  recording in the second 
degree" added by section 4  o f  the bill. Section 3  does not make any substantive 
changes.

Section 4  amends AS 1 1 . 4 6 . 5 5 0  by creating the new crime o f offering a fa lse 
instrument fo r  recording in the second degree. This section makes it a c lass A 
m isdemeanor to record or file an invalid comm on law lien against real or personal 
property.

Section 5 amends AS 3 4 . 3 5  (the liens chapter in title 3 4 )  by adding a new section 
entitled "Nonconsensua l comm on law liens." This section prohibits the recording or 
filing o f  nonconsensua l comm on law liens against real or personal property w ithout 
an accompanying court order. This section a lso provides definitions fo r the te rm s 
"fi led ," "nonconsensua l comm on law liens," "reco rd ," and "recorder."


